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(iv) Representation of Mortgagor, Bondholders, and Other

Beneficiaries, 511

(v) Sale of Property, 513

(vi) Lease of Property, 513

(vii) Power to Bid in Property, 514

(viii) Possession and Operation of Road, 514

(a) hi General, 514

(b) Contracts, 516
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(ix) Compensation and Expenses, 516

(x) Individual Interest in Transactions, 517

(xi) Actions, Remedies, and Proceedings By or Against

Mm-ttjogees and Trustees, 517

(a) In General, 517

(1) Against Trustees, 517

(2) By Trustees, 518

(b) Injunction, 519

(c) Accounting, 520

8. Application of Proceeds of Obligations and Securities, 520

9. Priorities of Liens and Mortgages, 522

a. In General, 522

b. Necessity and Effect of Registration, 523

(i) In General, 523

(ii) Rolling Stock, Supplies, Etc., 524

c. Priorities Between Mortgages and Other Claims in General, 524

d. Lieris For Public Aid Granted, 526

e. Liens For Right of Way or Land Granted, 527

f. Liens For Rolling Stock Furnished, 528

g. Liens For Construction, Labor, or Supplies, 529

(i) In General, 529

(ii) Effect of Lease of Road, 532

(ill) What Constitutes a Diversion, 532

(iv) Requisites of Operating Expenses, 533

(a.) In General, 533

(b) Debts For Original Construction or Permanent
Improvements, 535

(c) Accrual of Indebtedness, 536

(d) Debt Contracted on Faith of Current Income, 537

(v) Rights of Assignees, 537

h. Statutory Liens in General, 537

i. Liens For Loans and Advances, 539

j. Liens For Damages, 540

k. Liens For Rent of Track or Terminal Privileges, 542

1. Priorities Between Different Mortgages, 543

m. Priority Between Bondholders, 543

(i) In General, 543

(ii) Interest Coupons or Bonds and Securities Substituted

Therefor, 544

10. Interest and Coupons, 545

a. In General, 545

b. Rate of Interest, 546

c. Loss, Waiver, or Other Bar of Right, 546

11. Application of Earnings, Income, and Sinking Fund, 547
a. In General, 547

b. Mortgagees of Stock, 549

c. Creation and Maintenance of Sinking Fund, 549
d. Payment of Interest, 550

e. Diversion of Funds, 550

f. Remedies For Enforcement of Rights, 550

12. Payment, Satisfaction, Release, or Discharge, 552

a. In General, 552

b. Right to Make Payment, 552

c. Payment in Scrip or Other Medium, 553

d. Necessity and Effect of Surrender of Evidence of Indebted-
ness, 554

e. Release or Discharge, 554
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13. Enforcement of Liabilities Against Property, 554

a. Nature and Form of Remedy in General, 554

b. Attachment and Execution, 555

(i) In General, 555

(ii) Property Abandoned or Unnecessary For Operation of
Road, 557

(ill) Income and Revenue, 557
14. Actions on Obligations, 557

a. In General, 557

b. Conditions Precedent, 558

c. Parties, 568

d. Pleadings, Evidence, Instructions, Verdict, and Judgment, 559

15. "Scheme of Arrangement" With Creditors, 560

B. Foreclosure of Liens and Mortgages, 563

1. Right-to Foreclose, 562

a. In Generalj 562

b. Default in Payment of Principal or Interest, 562

c. Persons Entitled to Sue in General, 564

d. Rights, Remedies, and Powers of Trustees, 564

e. Rights and Remedies of Bondholders, 565

2. Foreclosure Without Action, 566

a. Under Lien For Public Aid Granted, 566

b. By Exercise of Power of Sale, 567

3. Defenses, 567

4. Jurisdiction and Powers of the Court, 568

5. Limitations and Laches, 570

6. Parties, 570

a. In General, 570

b. Foreclosure of Mechanics' Liens, 572

c. Interveners and New Parties, 573

7. Process and Appearance, 574

8. Pleading, 575

a. Declaration, Bill, or Complaint, 575

(i) In General, 575

(ii) Enforcement of Lien For Labor and Supplies, 575

b. Plea, Answer, and Subsequent Pleadings, 576

9. Issues, Proof, and Variance, 576

10. Evidence, 576

11. Trial or Hearing and Reference, 577

12. Judgment or Decree, 578

a. In General, 578

b. Adjudication of Claims of Interveners or Other Creditors, 579

c. Nature and Extent of Property, 580

d. Provisions as to Bids and Terms of Sale, 580

e. Parties and Pleadings, 581

f. Payment and Discharge, 582

g. Opening, Vacating, or Modifying, 583

h. Operation and Effect, 583

13. Sale, 584

a. In General, 584

b. Notice and Appraisement, 584

c. Time For Sale, 585

d. Nature and Extent of Property Included in Sale, 585

e. Price and Terms of Sale, 587

f

.

Persons Entitled to Purchase, 587

g. Persons Entitled to Question Validity, 588

h. Opening and Vacating Sale and Resale. 588
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i. Operation and Effect, 589

14. Rights and Liabilities of Purchasers, 590

a. Corporate Capacity, Franchises, and Powers of Original Com-

pany, 590

b. Grantees or Successors of Purchasers, 591

c. Construction, Maintenance, and Operation, 591

d. Injuries, 592

e. Contracts in General, 592

f

.

Right of Way and Other Interests in Land, 594

g. Leases, 595

h. Indebtedness, Securities, Liens, and Mortgages, 595

i. Interveners and Other Claimants, 598

j. Vacation or Invalidity of Sale, 598

k. Actions or Proceedings By or Against Purchaser, 598

15. Purchasing Bondholders or Other Creditors, 599

a. In General, 599

b. Rights, Powers, and Proceedings of Committees, 600

c. Rights of Bondholders, Stock-Holders, and Creditors, 602

16. Reorganization by Purchasers, 604

a. In General, 604

b. Rights of Bondholders, Stock-Holders, and Creditors, 604

c. Rights and Liabilities of Reorganized Company, 605

17. Disposition of Proceeds and Surplus, 606

18. Review of Proceedings, 608

19. Fees and Costs, 608

20. Redemption, 609

a. Right of Redemption in Geaeral, 609

b. Rights of Creditors, 610

c. Bar or Waiver of Right, 611

21. Proceedings to Set Aside Foreclosure, 611

IX. Receivers, 612

A. In General, 612

B. Grounds of Appointment, 613

1. In General, 613

2. Default in Payment of Indebtedness, 614

3. Mismanagement of Road, 615

C. Appointment, Qualification, and Tenure, 615

1. Jurisdiction and Powers of Court, 615

2. Proceedings For Appointment, 616

3. Hearing, Order, and Relief Granted, 618

4. Defences and Objections to Appointment, 619

5. Who May Apply For Appointment, 619

6. Who May or Should Be Appointed, 620

7. Removal of Receivers and Termination of Receivership, 621

D. Operation and Effect of Appointment, 622

E. Contracts and Leases Before Appointment, 623

1. Contracts, 623

2. Leases, 624

J. Leases and Conditional Sales of Rolling Stock, 626

F. Operation, Control, and Management of Road, 627
^

1. In General, 627

2. Contracts of Receivers, 630

i
3. Making or Taking Leases, 631

G. Rights and Liabilities of Company After Discharge of Receiver, 631

1. In General, 631

2. Actions and Proceedings, 632

II. Foreign and Ancillary Receiverships, 633
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1

.

Foreign Appointment, 633

2. Ancillary Appointment, 633

3. Actions and Proceedings, 635

X. Operation, ess

A. Duty to Operate and Injuries From Operation, C35

1

.

Nature and Extent of Duty, 635

a. In General, 635

b. Abandonment of Road or Portion Thereof, 636

c. Private Branches, Spurs, and Side-Tracks, 637

d. Accommodations and Facilities at Stations, 638

e. Train Service and Accommodations, 639

2. Proceedings to Compel Operation or Furnishing of Facilities, 640

a. In General, 640

b. Appointment of Receivers, 641

3. Injuries to Property From Operation of Road, 642

a. In Genercd, 642

b. Nuisances, 644

c. Occupation or Obstruction of Streets or Highways, 645

d. Actions, 647

B. Statutory, Municipal, and Official Regulations, 648

1

.

Authority, Construction, and Application, 648

a. Power to Impose and Validity of Regulations, 648

b. Construction and Application of Regulations, 650

2. Companies and Persons to Whom Applicable, 651

a. In General, 651

b. Companies Organized Under Special Charters, 6.>2

c. Effect of Time of Incorporation or Construction, 653

3. Equipment, Facilities, and Accommodation, 654

a. Accommodations and Facilities at Stations, 654

b. Facilities For Shipment of Goods, 656

c. Train Service, 657

d. Connections and Facilities For Transfers, 658

e. Equipment of Trains, 660

f. Employees, 664

4. Movement of Trains and Precautions, 664

a. Time-Tables or Registers, 664

b. Signals and Lookouts, 665

c. Rate of Speed, 668

d. Precautions on Crossing Other Railroads, 670

e. Lighting Tracks, 671

f

.

Sign-Boards, Flagmen, and Gates at Crossings, 072

5. Obstructing Streets and Highways, 674

a. In General, 674

b. What Constitutes Obstruction, 675

6. Fences and Cattle-Guards, 676

7. Penalties For Violation of Regulations, 077

a. Power to Impose, 677

b. Construction, Operation, and Effect, 678

(i) In General, 678

(ii) Successive Violations, 680

c. Right of Recovery and Persons Entitled, 681

d. Effect of Operation by Receiver, 683

('. Actions For Penalties, 683

(i) Nature and Form of Action, 683

(il) Pleading, 683

(hi) Evidence and Burden of Proof, 685

8. Offenses In or Affecting Operation of Railroads, 085
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a. By Railroad Company or Employees, 685

(i) In General, 685

(ii) Wrongful Death, 686

(hi) Obstructing Public Highways, 687

b. By Other Persons Affecting Property or Operation of Rail-

road, 688

(i) In General, 688

(ii) Wrecking or Obstructing Passage of Trains, 689

c. Effect of Operation by Receiver, 690

d. Indictment or Information, 691

(i) In General, 691

(ii) Wrecking or Obstructing Passage of Trains, 693

e. Issues, Proof, and Variance, 694

f. Evidence, 695

g. Trial and Review, 696

C. Companies and Persons Liable, 696

1. In General, 696

2. Railroad Companies and Contractors For Construction, 698

a. In General, 698

b. Operation of Trains or Cars, 699

3. Sale or Other Transfer of Railroad, 700

a. In General, 700

b. Liability of Vendor or Predecessor, 700

c. Liability of Purchaser or Transferee, 700

(i) In General, 700

(ii) Purchaser at Judicial Sale, 701

4. Lessors and Lessees, 703

a. In General, 703

(i) Liability of Lessor, 703

(n) Liability of Lessee, 705

b. Assumption of Liabilities by Lessee, 705

c. Liability of Lessee For Prior Acts or Omissions of Lessor, 706

d. Operation by Lessee in Name or Interest of Lessor, 706

e. Retention of Possession or Control by Lessor, 706

f. Defects in Road-Bed or Other Property, 706

g. Liability to Passengers or Shippers of Goods, 707

h. Injury to Employees, 707

i. Fences, CatUe-Guurds, and Injury to Animals, 708

j. Fires, 709

5. Companies Permitting Use of Road by Others, 710

a. In General, 710

b. Defects in Road-Bed and Other Property, 711

c. Failure to Fence and Injury to Animals, 712

d. Fires, 712

6. Companies Operating or Using Roads of Others, 713

a. In General, 713

b. Defects in Road-Bed, Tracks, or Cars, 715

c. Failure to Fence and Injury to Animals, 715

d. Fires, 715

7. Connecting and Consoliduted Roads, 716

a. Connecting Roads, 716

b. Consolidated Roads, 717

(i) In General, 717

(ii) Effect on Actions Pending, 718

8. Mortgagees and Trustees in Possession, 718

9. Effect of Operation of Road by Receiver, 719

a. In General, 719
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b. Liability of Receiver, 719

(i) In General, 719

(ii) Fencing and Injury to Animals, 720

(hi) Wrongful Death, 720

(iv) Precedent Acts or Omissions of Company, 721

(v) Personal Liability of Receiver, 721

(vi) Termination of Liability, 721

c. Liability of Railroad Company, 722

(i) In General, 722

(ii) On Return of Road to Company Without Sale, 723

(hi) Invalid or Collusive Appointment, 725

(iv) Fencing and Injury to Animals, 725

d. Effect on Liability of Lessor and Lessee, 725

10. Joint Liabilities, 726

a. In General, 726

b. Acts of Persons in Joint Employ of Different Companies, 727

c. Railroad Company and Its Employees, 728

11. Liability of Agents and Employees, 728

12. Pleading Ownership and Operation, 729

a. Complaint, 729

(i) In General, 729

(ii) Joint Liabilities, 730

b. Answer, 730

13. Issues, Proof, and Variance, 730

14. Evidence, 732

a. Presumptions and Burden of Proof, 732

b. Admissibility, 732

c. Weight and Sufficiency, 733

15. Questions For Jury, 734

D. Collisions and Accidents to Trains, 734

1. Management of Trains, 734

a. In General, 734

b. Rate of Speed, 735

c. Collision of Trains on Same Track, 735

d. Collision of Trains at Railroad Crossings, 736

(i) In General, 736

(ii) Right of Way Across Tracks, 737

(hi) Duty to Stop Before Crossing, 738

(iv) Lights, Signals, Gates, and Flagmen, 739

(v) Obstructing Crossings, 740

2. Defects and Obstructions, 740

a. Defects in Road-Bed or Tracks, 740

b. Obstructions on Track, 740

(i) In General, 740

(ii) Animals, 741

(ill) Liability of Person Causing Obstruction, 741

(a) In General, 741

(b) Permitting Animals to Be Upon Track, 741

3. Negligence or Wrongful Acts of Employees or Third Persons, 742

a. Incompetency, Negligence, or Misconduct of Employees, 742

b. Negligence or Wrongful Acts of Third Persons, 742

4. Contributory Negligence, 742

5. Proximate Cause of Injury, 744

6. Actions, 745

a. Pleading, 745

b. Issues, Proof, and Variance,' 746

(i) In General, 746

[3]
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(ii) Evidence Admissible Under Pleadings, 747

c. Evidence, 747

(i) Presumptions and Burden of Proof, 747

(ii) Admissibility, 748

(hi) Weight and Sufficiency, 750

d. Damages, 751

c. Questions For Jury, 751

f. Instructions, 753

g. Verdict and Findings, 754

h. Appeal and Error, 754

]v Injuries to Licensees, Trespassers, and Others on Raihnad Premises

Other Than at Crossings, 754

1. Status and Rights of Such Persons, 754

a. Persons On or Near Tracks Generally, 754

(i) In General, 754

(ij) Where Tracks Are On or Crossing Streets or High-

ways, 756

(hi) After Ejection or Alighting From Train, 758

(iv) Customary Use of Tracks, 758

(a) In General, 758

(b) Sufficiency of Permission by Railroad, 7S0

(c) Effect of Sign-Boards and Warnings, 761

(d) Violation of Statutes, 761

b. Persons at Stations, 762

(i) In General, 762

(ii) On Approaches to Stations, 763

c. Persons on Trains, 763

d. Persons Working On or About Tracks or Cars, 764

2. Care Required and Liability of Railroad Company, 765

a. As to Persons On or Near Tracks Generally, 765

(i) In General, 765

(ii) .4.S to Licensees Generally, 767

(a) In General, 767

(b) Children, 769

(hi) As to Trespassers Generally, 769

(a) In General, 769

(b) Children, 773

(iv) Care After Accident, 774

(v) By Defects in Roadway or Equipment, 774

(a) In General, 774

(b) Failure to Fence Railroad, 775

(c) Defect in Highway Occupied by Track, 777

(d) Lights on Cars, Trains, and Tracks, 778

(e) Means of Controlling Trains or Cars, 778

(vi) Articles Projecting, Falling, or Thrown From Train. 779

(vii) Mode »/ Running Trains or Cars Generally, 779

(a) Care Required in General, 779

(b) Method of Switching Cars, 781

(viii) Signals and Lookouts, 782

(a) Duty to Give Signals, 782

(1) In General, 782

(2) Crossing Signals or Warnings, 784

(b) Duty to Keep a Lookout, 786

(1) /n General, 786

(2) Sufficiency of Lookout, 789

(3) Duty to Look Out For Children or Others

Under Disability, 790
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(ix) Bate of Speed, 791

(a) In General, 791

(b) Statutory or Municipal Regulations, 793

(x) Precautions as to Persons Seen On or Near Track, 795

(a) In General, 795

(b) Duty to Stop or Slacken Speed in Genei-al, 797

(c) Right to Presume That Person Will Leave Track

or Avoid Danger, 800

(d) As to Children, 802

(1) In General, 802

(2) Right to Presume Child Will Avoid
Danger, 803

(e) As to Infirm or Helpless Persons, 803

(1) In General, 803

(2) Right to Presume Person Will Avoid
Injury, 804

b. As to Persons at Stations, 805

(i) In General, 805

(ii) Defects in Stations and Approaches, 806

(ill) Articles Projecting, Falling, or Thrown From Trains, 807

(iv) Operation of Trains, 808

c. As to Persons Working On or About Tracks or Cars, 809

(i) On or About Tracks, 809

(ii) On or About Cars, 809

(a) In General, 809

(b) Signals, Warnings, and Lookouts, 811

(c) Defects in Cars, 812

(hi) Application of Rule of Liability of Master For Injuries

to Servant, 813

d. As to Persons on Trains, 815

(i) In General, 815

(ii) As to Children, 816

(hi) Persons Riding by Invitation or Acquiescence of

Employees, 817

(a) In General, 817

(b) As to Children, 819

3. Removed of Trespassers, 819

:i. In General, 819

b. From Trains, 820

c. From Depots, 822

4. Contributory Negligence, 823

a. Of Persons On or Near Tracks Generally, 823

(i) In General, 823

(a) Care Required, 823

(b) Knowledge of Danger, 824

(c) Acts in Emergencies, 825

(d) Use of Track in General, 826

(e) Customary Use of Track, 828

(f) Disregarding Warnings or Signals, 828

(g) Crossing Trestles or Bridges, 828

(h) Standing or Passing Near Standing Trains or-

Cars, 829

(i) Going on Track Near Approaching Trains or

Cars, 829

(j) As Proximate Cause of Injury, 830

(ii) Failure to Look and Listen, 831

(a) In General, 831
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(b) O'pporhmity to See or Hear Train, 833

(c) Attention Attracted by Other Trains or Cars, 835

(d) Stepping on Track Behind Passing Trains or

Cars, 836

(hi) Reliance Upon Precautions of Railroad Company, 836

(iv) Children and Others Under Disability, 837

(a) Children, 837

(1) In General, 837

(2) Applications, 839

(b) Persons Under Physical Disability, 839

(1) In General, 839

(2) Intoxicated Persons, 840

(v) Effect of Contributory Negligence Generally, 841

(a) In General, 841

(b) Under Statutes Imposing Liability on Railroad

Company, 842

(c) Comparative Negligence, 843

b. Of Persons at Stations, 844

(i) In General, 844

(ii) Care of Horses and Teams, 846

c. Of Persons Working On or About Tracks or Cars, 846

d. Of Persons on Trains, 849

(i) In General, 849

(li) Children, 850

5. Proximate Cause of Injury, 852

6. Injury Avoidable Notwithstanding Contributory Negligence, 864

7. Wilful, Wanton, or Unauthorized Acts or Gross Negligence, 857

a. In General, 857

b. Signals and Lookouts, 860

c. Rate of Speed, 861

d. Inviting or Permitting Persons to Ride on Trains or Cars, 861

e. Removal of Trespassers From Trains or Cars, 862

f. Acts of Third Persons, 865

8. Actions For Injuries, 865

a. Pleading, 865

(i) Declaration or Complaint, 865

(a) Form and Sufficiency in General, 865

(b) Negativing Contributory Negligence, 869

(c) Wilful, Wanton, or Reckless Injury, 869

(ii) Answer and Subsequent Pleadings, 871

b. Issues, Proof, and Variance, 871

(i) Issues Raised and Matters to Be Proved, 871

(ii) Evidence Admissible, 872

(hi) Variance, 874

c. Evidence, 876

(i) Presumptions and Burden of Proof, 876

(a) In General, 876

(b) Under Statutory Provisions, 878

(c) Contributory Negligence, 880

(ii) Admissibility of Evidence, 880

(a) In General, 880

(b) Other Accidents or Acts of Negligence, 882
(c) Precautions Against Recurrence of Injury, 883
(d) Right to Go On or Near Track, 884

(e) Customary Use of Track, 884

(f) Defects in Road-Bed or Track, 885

(g) Signals and Lookouts, 885
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(h) Rate of Speed and Means of Controlling Train, 886

(i) Precautions as to Persons Seen On or Near
Tracks, 887

(j) Contributory Negligence, 888

(ill) Weight and Sufficiency of Evidence, 889

(a) In General, 889

(b) Existence of Defect or Happening of Injury, 891

(c) Precautions as to Persons Seen On or Near
Tracks, 892

(d) Contributory Negligence, 893

(e) Wilful, Wanton, Reckless, or Unauthorized
Acts, 894

d. Damages, 895

e. Questions For Court and For Jury, 896

(i) Injuries to Persons On or Near Tracks in General, 896

(a) General Rule, 896

(b) As Determined by the Evidence, 896

(c)" Care Required of Railroad Company in Gen-
eral, 897

(d) Right to Go On or Near Tracks, 899

(e) Failure to Fence Railroad, 899

(f) Defects in Road-Beds, Tracks, and Cars, 900

(g) Articles Projecting, Falling or Thrown From
Trains, 900

(h) Signah and Lookouts, 900

(i) Rate of Speed and Control of Train, 901

(j) Precautions as to Persons Seen On or Near
Tracks, 902

(k) Contributory Negligence, 904

(1) In General, 904

(2) Children and Others Under Disability, 905

(3) Looking or Listening, 906

(4) Acts in Emergencies, 906

(ii) Injuries to Persons at Stations, 907

(hi) Injuries to Persons Working On or Near Cars or

Tracks, 907

(iv) Removal of Trespasser, 908

(v) Wilful, Wanton, or Gross Negligence, 909

f. histructions, 910

(i) Form and Sufficiency in General, 910

(ii) Invading Province of Jury, 913

(ill) Conformity to Pleadings and Issues, 914

(iv) Contributory Negligence, 915

g. Verdict and Findings, 918

h. Appeal and Error, 919

Accidents at Crossings, 920

1. Character of Crossings, 920

a. In General, 920

b. Crossings by License or Custom, 921

2. Mutual Rights and Duties, 922

a. At Public Crossings, 922

b. At Places Not Public Crossings, 924

c. Statutory Provisions, 925

3. Defects and Obstructions, 925

a. Duty and Liability in General, 925

b. Character of Crossing, 928

c. Nature of Defect, 929
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d. Bridges, 930

e. Changing Location of Highway, 931

f. Obstructions at Crossings, 931

g. Obstruction of View or Hearing, 934

h. Knowledge by Railroad Company of Defect or Obstruction, 935

4. Frightening Animals, 936

a. Liability in General, 936

b. By Signals and Escape of Steam, 937

(i) In General, 937

(ii) By Signals Required by Statute, 940

c. By ObstructioJis On or Near Tracks, 940

T). Sign-Boards, Signals, Flauinen, and Gates at Crossing, 941

a. In General, 941

b. Sign-Boards, 942

c. Gates, Lights, fi,nd Flagmen, 943

(i) In General, 943

(ii) Management After Establishment, 946

(ill) Persons Entitled to Protection, 948

d. Effect of Statute or Ordinance, 949

6. Mode of Running at Crossings in General, 949

a. Care in Running Trains in General, 949

b. " Kicking" Cars and Making "Flying Switches," 953

f. Backing or Running Unattended Cars Over Cros.'^ing, 954

7. Lights, Signals, and Lookouts on Trains or Cars, 956

a. In General, 956

b. Lights, 958

<;. Signals, 958

d. Lookouts, 961

c. At What Crossings Required, 962

(i) In General, 962

(ii) Private Crossings and Crossings by License or Cus-
tom, 964

f . Persons Entitled to Benefit of Signals, 965

g. To What Trains or Cais Applicable, 966

h. Obstructions of View or Hearing, 966

i. Effect of Violation of Statutes or Ordinances, 967

j. Effect of Compliance With Statutes or Ordinances, 969

k. Excuses For Failure to Give Signals, 970

8. Rate of Speed and Control of Trains, 971

a. Rate of Speed in General, 971

b. Nature and Locality of Crossings, 973

c. Where View or Hearing Is Obstructed, 975

d. Effect of Statutes or Ordinances, 975

e. Violation of Statutes or Ordinances, 976

f. Means of Controlling Trains, 977
',). Precautions as to Persons Seen At or Near Crossing, 977

a. In General, 977

b. Duty to Stoj) or Reduce Speed, 979

30. Contributory Negligence, 981

a. In General, 981

(i) Care Required in Going on Tracks in General, 981

(ii) Rate of Speed in Approaching Crossing, 983

(hi) Wrongful and Unlawfid Acts or Conduct, 984

(iv) Care in Respect to Horses or Teayns, 984

(v) Knowledge of Danger, 985

(vi) Acts in Emergencies, 986
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(vii) Ccmtributory Negligence as Proximate Cauxc uf In-

jury, 987

(viii) Effect of Contributory Negligence, 988

(a) In General, 988

(b) Effect of Statutory Provisions, 991

(c) Comparative Negligence, 992

b. Children and Others Under Disability, 992

(i) In General, 992

(a) Children, 992

(b) Old, Infirm, or Afflicted Personn, 994

(c) Intoxicated Persons, 994

(ii) Use of Defective or Obstructed Crossing, 995

(ill) Duty to Stop, Look, and Listen, 995

(iv) Effect of Directions of Railroad Employees, 996

c. Use of Defective or Obstr,ucted Crossings, 996

(i) In General, 996

(ii) Use of Defective Crossing, 997

(hi) Passing Over, Between, or Under Standing Trains or

Cars, 998

(iv) Crossing While Gates Are Closed, 999

d. Duty to Stop, Look, and Listen, 1000

(i) In General, 1000

(a) General Rule, 1000

(b) Opportunity to See or Hear Trains, 1004

(c) Knowledge of Crossing, 1007

(d) Duty of Pedestrians, 1008

(e) Duty to Both Look and Listen, 1008

(f) Duty to Look in Both Directions, 1009

(g) Time of Running of Trains, 1010

(h) Duty to Stop Before Reaching Crossing, 1010

(i) Time and Place For Looking and Listening, 1012

(j) After Passing of Train, 1013

(k) Attention Diverted, 1014

(l) Speed of Person Injured in Approaching
Crossing, 1015

(m) Occupant of Vehicle Driven by Another, 1015

(ii) Where View or Hearing Is Obstructed, 1018

(a) In General, 1018

(b) Duty to Stop Before Reaching Crossing, 1019

(c) Duty to Go Ahead to Look and Listen, 1021

(d) Time and Place For Looking and Listening, 1021

(e) Speed of Person Injured in Approaching
Crossing, 1022

(f) Crossing Behind Passing Train, 1022

(g) Noises Preventing Hearing of Train, 1023

(h) Darkness or Stormy Weather, 1024

(i) Smoke, Dust, or Steam, 1024

(j) Standing Cars, 1025

(k) Covering Head or Muffling Ears, 1025

(l) Riding in Covered Vehicle, 1026

e. Reliance Upon Precautions of Railroad Company, 1027

(i) In General, 1027

(ii) Signals, Flagmen, and Gates at Crossings, 1028

(hi) Lights and Signals From Trains or Cars, 1031

(iv) Rate of Speed of Train, 1033

f . Effect of Directions of Railroad Employees, 1034

(i) Employees in Charge of Train Obstructing Crossing, 1034
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(ii) Employees in Charge of Signals and Gates at

Crossings, 1035

(ill) Disregarding Warnings, Signals, and Directions, 1036

g. Crossing Near Standing or Approaching Trains or Cars, 1036

(i) Crossing Near Standing Trains or Cars, 1036

(ii) Crossing Near Approaching Trains or Cars, 1038

(a) In General, 1038

(b) Intervening Incidents Causing Delay, 1041

11. Proximate Cause of Injury, 1042

a. In General, 1042

b. Defects or Obstructions at Crossings, 1043

c. Fright or Unmanageableness of Team, 1044

d. Failure to Give Signals From Train, 1045

e. Unlawful Rate of Speed, 1047

12. Injury Avoidable Notwithstanding Contributory Negligence, 1047

13. Wilful, Wanton, and Unauthorized Acts, 1049

a. Wilful or Wanton Acts, 1049

b. Unauthorized Acts, 1051

14. Actions For Injuries, 1052

a. In General, 1052

(i) Jurisdiction and Venue, 1052

(ii) Form of Action, 1052

(ill) Conditions Precedent, 1052

(iv) Limitations, 1052

b. Parties, 1052

c. Pleading, 1053

(i) Complaint, Declaration, or Petition, 1053

(a) Form and Sufficiency, 1053

(1) In General, 1053

(2) Character and Description of Crossing, 1055

(3) Defects and Obstructions at Crossings, 1056

(4) Mode of Running Trains, 1057

(5) Violation of Statutes or Ordinances, 1058

(6) Negativing Contributory Negligence, 1060

(b) Amendment, 1060

(ii) Answer and Subsequent Pleadings, 1061

d. Issues, Proof, and Variance, 1061

(i) Issues Raised in General, 1061

(ii) Matters to Be Proved, 1062

(hi) Evidence Admissible, 1063

(iv) Variance, 1065

e. Evidence, 1066

(i) Presumptions and Burden of Proof, 1066

(a) In General, 1066

(b) Existence of Defect or Happening of Accident or

Injury, 1067
• (c) Violation of Statutes, 1068

(d) Contributory Negligence, 1070

(1) In General, 1070

(2) Duty to Stop, Look, and Listen, 1072

(ii) Admissibility of Evidence, 1074

(a) In General, 1074

(b) Customary Methods and Acts, 1075

(c) Other Accidents or Acts of Negligence, 1076

(d) Conditions and Precautions After Accident, 1077

(e) Character and Description of Crossing, 1078

(f) Defects and Obstructions at Crossings, 1080
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(g) Sign-Boards, Signals, Flagmen, and Gates at

Crossings, 1081

(h) Lights, Signals, and Lookouts From Trains, 1082

(i) Rate of Speed, 1084

(j) Contributory Negligence, 1084

(1) In General, 1084

(2) Knowledge of Danger or Methods of
Operation, 1086

(3) Persons Under Disability, 1087

(hi) Weight and Sufficiency of Evidence, 1087

(a) In General, 1087

(b) Place and Cause of Injury, 1090

(c) Lights, Signals, or Lookouts From Trains, 1091

(d) Contributory Negligence, 1093

(1) In General, 1093 —
(2) Duty to Stop, Look, and Listen, 1095

f. Damages, 1097

g. Questions For Court and For Jury, 1097

(i) In General, 1097

(ii) As Determined by the Evidence, 1097

(hi) Character of Crossing, 1099

(iv) Defects and Obstructions at Crossings, 1100

(v) Frightening Animals, 1101

(vi) Sign-Boards, Signals, Flagmen, and Gates at Cross-

ings, 1102

(vii) Mode of Running at Crossings in General, 1103

(viii) Lights, Signals, and Lookouts From Trains or Cars, 1103

(a) In General, 1103

(b) Method of Moving Trains or Cars, 1107

(c) Where View or Hearing Is Obstructed, 1107

(ix) Rate of Speed, 1108

(x) Precautions as to Persons Seen At or Near Crossing, 1110

(xi) Contributory Negligence, 1111

(a) In General, 1111

(b) Contributory Negligence of Children and Others

Under Disability, 1114

(c) Use of Defective or Obstructed Crossing, 1115

(d) Duty to Stop, Look, and Listen, 1116

(1) In General, 1116

(2) Opportunity to See or Hear Train, 1117

(3) Duty to Stop Before Reaching Crossing, 1118

(4) Time, Place, and Direction For Looking
and Listening, 1119

(5) Crossing After Passing Trains, 1120

(6) Attention Attracted by Other Train, 1121

(7) Occupant of Vehicle Driven by Another, 1 12

1

(8) Where View or Hearing Is Obstructed, 1121

(a) In General, 1121

(b) Duty to Stop Before Reaching Cross-

ing, 1122

(c) Duty of Driver to Go Ahead and
Look and Listen, 1123

(d) Time and Place For Looking and
Listening, 1123

(e) Crossing Behind Passing Train, 1123

(f) Attention Attracted by Other Trains

or Objects, 1124
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(g) Other Obstructions, 1124

(e) Reliance on Precautions ofRailroad Company, 1 125

(f) Effect of Directions of Railroad Employees, 112T

(g) Crossing Near Standing or Approaching Trains

or Cars, 1127

(xii) Proximate Cause of Injury, 1128

(xiii) Injury Avoidable Notwithstanding Contributory Negli-

gence, 1129

(xiv) Wilful, Wanton, or Gross Negligence, 1129

h. Instructions, 1129

(i) Form and Sufficiency in General, 1129

(ii) Province of Court and Jury, 1131

(hi) Conformity to Pleadings and Issues, 1132

(iv) Applications of Rules, 1133

(a) In General, 1133

(b) Character of Crossing and Rights and Duties of

Parties Therein, 1135

(c) Defects and Obstructions at Crossings, 1 136

(d) Lights, Signals, and Lookouts From Trains, 1137

(b) Contributory Negligence, 1138

(1) In General, 1138

(2) Duty to Stop, Look, and Listen, 1140

(f) Proximate Cause of Injury, 1142

i. Verdict, Findings, and Judgment, 1142

j. Appeal and Error, 1143

G. Injuries to Persons on Highways or Private Premises Near Tracks, 1145

1. In General, 1145

2. By Derailment of Trains, 1147

3. By Frightening Animals, 1147

a. In General, 1147

b. By Smoke, Noise, and Escape of Steam, 1149

c. By Signals From Trains, 1151

d. By Standing Cars, Engines, or Other Obstacles, 1153

4. Contributory Negligence, 1154

5. Proximate Cause of Injury, 1155

6. Actions, 1156

a. Pleading, 1156

b. Evidence, 1157

c. Questions For Court and For Jury, 1158

d. Instructions, 1159

e. Verdict, Findings, and Review, 1160

H. Injuries to Animals On or Near Tracks, 1161

1. Care Required and Liability as to Animals, 1161

a. In General, 1161

b. Statutes Imposing Liability, 1163

c. Trespassing Animals, 1163

d. Species of Animals Injured, 1164

c. Effect of Stock Laws or Fence Laws, 1165

(i) Permitting Animals to Run at Large, 1165

(ii) Prohibiting Animals From Running at Large, lies

2. Frightening or Attracting Animals, 1166

a. Frightening Animals, 1166

b. Attracting Animals, 1168

3. Place of Accident, 1168

a. In General, 1168

b. Accidents at Public Crossings, 1169

c. Defects in or Obstructions at Crossings, lie*-
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4. Fences and Cattle-Guards, 1170

a. Duty to Erect and Maintain, 1170

(i) In General, 1170

(ii) Agreement of Railroad Company to Construct and
Maintain, 1171

(hi) Duty of Adjoining Lan.downer to Assist, 1172

(iv) Delegation of Duty to Third Persons, 1172

(v) Waiver or Agreement of Adjoining Landowner, 1173

(vi) Effect of Award of Damages to Landoxuncrs For
Fencing, 1174

(vii) Time For Construction, 1175

(viii) Persons Entitled to Benefit of Fencing, 1175

(ix) Effect of Failure to Erect and Maintain, 1177

(x) Effect of Maintenance as to Liability and Care Re-
quired, 1177

(xi) Care and Liability Where Fencing Not Required, 1173

(a) Where No Fencing Is Required, 1178

(b) At Particular Places Not Required to Be
Fenced, 1178

(xii) Character and Species of Animal Injured, 1179

(a) In General, 1179

(b) Trespassing Animals, 1180

(xiii) Effect of Stock Laws, 1181

(xiv) Place of Entry of Animal Upon Track, 1181

(a) In General, 1181

(b) Entry From Highway, 1182

(c) Entry From Lands Where Trespassing, 1183

•^xv) Nature and Cause of Injury, 1184

b. At What Places Required, 1186

(i) In General, 1186

(ii) Cities, Towns, and Villages, 1188

(a) In General, 1188

(b) Streets and Crossings, 1189

(hi) Stations, Switch- Yards, and Depot Grounds, 1190

(a) In General, 1190

(b) Character of Place and Business Transacted, 1191

(c) Extent and Limits of Grounds, 1 192

(d) Cattle-Guards, 1193

(iv) Improved, Inclosed, Unimproved, and Uninclosed

Lands, 1194

(v) Highways, 1195

(a) In General, 1195

(b) Character and Establishment of Highway, llOG

(c) Highways Parallel With Railroad, HOG
(vi) Fences Already Constructed, llQl

(vii) Fences on Both Sides of Track, 1198

(viii) Railroads Adjoining Lands of Companij or Tracks of

Other Railroad, 1198

c. Sufficiency, Defects, and Repairs, 1199

(i) Sufficiency, 1199

(a) Of Fences, 1199

(b) Of Cattle-Guards, 1200

(ii) Defects and Repairs, 1201

(a) Duty to Repair, 1201

(b) Care Required and Extent of Liability, 1203

(c) Knowledge of Defect and Opportn.vity to Re-

pair, 1203
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(d) Defects Caused by Third Persons, 1204

(b) Defects Caused by Fire, Wind, or Storms, 1204

5. Private Crossings, Gates and Bars, 1205

a. In General, 1205

b. Duty to Construct, 1206

c. Sufficiency, Defects, and Repairs, 1207

d. Duty to Keep Gates and Bars Closed, 1209

e. Cattle-Guards at Private or Farm Crossings, 1211

f. Gates or Openings at Places Other Than Farm Crossings, 1212

g. Liability of Owner of Crossing to Owner of Animal In-

jured, 1212

h. Care and Liability as to Animals On or Near Crossing, 1213

6. Injury by Running on Road-Bed, Bridges, or Trestles, 1213

a. In General, 1213

b. Negligence in Extricatiyig Animals, 1213

7. Signals, Lookouts, Lights, and Obstructions of View, 1214

a. Duty to Give Signals, 1214

b. Duty to Keep Lookout, 1215

c. Lights on Locomotive or Cars, 1218

d. Obstructions of View, 1218

8. Rate of Speed and Means of Controlling Trains, 1218

a. Rate of Speed, 1218

(i) In General, 1218

(ii) Violation of Statutes or Ordinances, 1220

(hi) Effect of Stock Laws, 1221

(iv) Increasing Speed Where Collision Is Inevitable, 1221

b. Means of Controlling Trains, 1222

9. Precautions as to Animals Seen On or Near Tracks, 1222

a. In General, 1222

b. Trespassing' Animals, 1224

c. Duty to Stop or Slacken Speed, 1225

d. Stock Alarms, 1227

e. Where Collision Is Inevitable, 1227

10. Contributory Negligence of Owner, 1228

a. Effect of Contributory Negligence as a Defense, 1228

(i) In General, 1228

(ii) In Actions Based on Statutory Liability, 1230

(hi) Comparative Negligence, 1231

(iv) Wilful, Wanton, or Gross Negligence, 1232

(v) Wilful and Intentional Acts of Owner, 1232

b. Driving Animals Over or Along Tracks, 1232

c. Use of Owner's Own Premises Adjoining Unfenced Rail-
road, 1234

d. Fences, Gates, and Bars Inclosing Railroad, 1234

(i) Duty to Erect and Maintain, 1234

(ii) Knowledge of Defect and Notice to Company, 1235
(ill) Opening and Closing Gates and Bars, 1237

e. Allowing Animals to Go at Large, 1237

(i) In General, 1237

(ii) Near Crossings, Stations, and Other Places Not
Required to Be Fenced, 1240

(hi) Effect of Stock Laws, 1241

f. Escape of Animals From Inclosure or Control, 1242

(i) In General, 1242

(ii) Leaving Horses Unhitched or Unattended, 1243

(ill) Effect of Stock Laws, 1244

(iv) Defects in Fence Around Inclosure, 1244
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Proximate Cause of Injury, 1244

a. In General, 1244

b. Inevitable Accident, 1245

c. Frightening Animals, 1246

d. Fences and Cattle-Guards, 1246

e. Signals and Lookouts, 1247

f. Rate of Speed and Means of Controlling Trains, 1248

12. Wilful, Wanton, and Unauthorized Acts, 1248

a. Wilful or Wanton Injury, 1248

b. Unauthorized Acts of Company's Employees, 1248

13. Persons Entitled to Damages, 1249

14. Proceedings For Recovery of Damages, 1250

a. Notice of Claim or Demand For Payment, 1250

(i) In General, 1250

(ii) Form and Sufficiency, 1251

(hi) Service or Presentation, 1252

b. Appraisal of Damages, 1263

c. Summary Proceedings, 1253

lt5. Actions For Injuries to Animals, 1254

a. Nature and Form of Remedy, 1254

b. Defenses, 1254

c. Jurisdiction and Venue, 1255

d. Limitations, 1256

e. Parties, 1257

f. Process, 1257

g. Pleading, 1257

(i) Form and Sufficiency in General, 1257

(ii) Time and Place of Injury, 1259

(ill) Nature and Extent of Injury or Damage, 1260

(iv) Fences and Cattle-Guards, 1261

(a) In General, 1261

(b) Time For Construction of Fences, 1264

(c) Contracts Relating to Fencing, 1265

(d) Place of Entry Upon Track, 1265

(e) Defects in Fences and Cattle-Guards, 1266

(v) Negativing Contributory Negligence, 1266

(vi) Wilful or Intentional Injury, 1266

(vii) Acts or Omissions of Agents or Employees, 1267

(viii) Answer, 1267

(ix) Amendment of Pleadings, 1267

h. Issues, Proof, and Variance, 1268

(i) Issues Raised and Matters Determinable, 1268

(ii) Evidence Admissible Under Pleadings, 1269

(a) In General, 1269

(b) Under General Denial or General Issue, 1271

(hi) Matters to Be Proved Under Pleadings, 1271

(iv) Variance Between Allegations and Proof, 1272

i. Presumptions and Burden of Proof, 1273

(i) In General, 1273

(ii) Fact of Killing or Injury, 1274

(a) In General, 1274

(b) Finding Dead or Injured Animal Near Track, 1274

(hi) Statutory Provisions, 1274

(iv) Evidence Rebutting Statutory Presumption, 1276

(v) Place of Injury and Venue, 1278

(vi) Fences and Cattle-Guards, 1278

(a) In General, 1278
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(b) Effect of Existence oj Lawful Fence, 12!S0

(c) Place of Entry of Animal on Track. 1281

(d) Defects in Fences and Cattie-Gunrrls. J28l

(\ai) Crossings, Gates, and Bars, 1281

(viii) Signals and Lookouts, 1282

(ix) Rate of Speed, 1283

(x) Precautions as to Animals Seen On or Xear 'J'rack. 1283

(xi) Contributory Negligence. 1283

(xii) Ownership or Possession of Animal Injured, 1284

j. Admissibility of Evidence, 1284

(i) In General, 1284

(n) Customary Methods and Acts, 12S.">

(hi) Similar Facts or Transactions. 1285

(iv) Subsequent Repairs or Precautions. 1286

(v) Fences and Cattle-Guards, 1287

(a) In General, 1287

(b) Condition of Fences and Cattle-Guards, 1287

(vi) Crossings, Gates, and Bars, 1288

(vii) Mode of Running Trains, 1289

(viii) Violation of Stututes and Ordinamis. 1289

(rx) Contributory Negligence of Oivner. 1290

k. Weight and Sufficiency of Evidence. 1290

(i) In General, 1290

(ii) Cause of Injury, 1292

(in) Nature and Extent of Injury or Daniaiic 1293

(iv) Fences and Cattle-Guards, 1293

(a) In General, 1293

(b) Nature and Cause of Injury. 1294

(c) Place of Entry Upon Track, 1294

(d) Defects in Fences and Cattle-Guards. 1295

(v) Crossings, Gates, and Bars, 1296

(vi) Rate of Speed, 1296

(vii) Sigruds, Lookouts, and Precautions. 1297

(viii) Contributory Negligence of Ow7ier, 1298

(ix) Wilful, Wanton, or Gross Negligence, 1299

1. Damages, 1299

(i) In General, 1299

(ii) Double Damages, 1300

(in) Attorney's Fees and Costs, 1301

(iv) Interest, 1302

(v) Disposition of Carcass of Animal, 1302

(vi) Exemplary Damages, 1302

m. Questions For Jury, 1303

(i) In General, 1303

(ii) Fa};t or Cause of Injury, 1303

(in) Character and Condition of Crossings. 1304

(iv) Negligent Operation of Trains, 1304

(v) Rebuttal of Statutory Presumption of Negligence, 1305

(vi) Fences and Cattle-Guards, 1306

(a) In General, 1306 •

(b) At What Places Required, 1307

(c) Sufficiency, Defects, and Repairs, 1308

(vii) Private Crossings, Gates, and Bars, 1308

(viii) Signals, Lookouts, and Precautions, 1309

(ix) Rate of Speed, 1310

(x) Contributory Negligence of Owner. 1310

(xi) Proximate Cause of hijury. 1311
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n. Instructions, 1312

(i) In General, 1312

(ii) Conformity to Issues and Evidence, 1313

(ill) Invading Province of Jury, 1314

(iv) Presumptions and Burden of Proof, 1315

(v) Fences and Cattle-Guards, 1315

(a) In General, 1315

(b) Sufficiency, Defects, and Repairs, 1317

(vi) Private Crossings, Gates, and Bars, 1318

(vii) Signals, Lookouts, and Precautions, 1319

(viii) Contributory Negligence of Owner, 1320

o. Verdict, Findings, and Judgment, 1321

(i) In General, 1321

(ii) Enforcement of Judgment, 1323

p. Appeal and Error, 1324

(i) In General, 1324

(ii) Questions of Fact, Verdict, and Findings, 1324

(hi) Harmless Error, 1325

I. Fires, 1325

1. Duties and Liabilities in General, 1325

a. General Rule, 1325

b. Statutory Liability, 1327

(i) In General, 1327

(ii) Property Injured or Destroyed, 1328

(hi) Statutes Giving Railroad Company Insurable Inter-

est, 1328

c. Setting Fire on Right of Way, 1329

d. Prevention of Spread of Fire, 1329 —
e. Contracts For Exemption From Liability, 1330

f. Persons Entitled to Damages, 1332

2. Defects in and Management of Engines or Trams, 1332

a. Defects in Equipment, 1332

(i) In General, 1332

(ii) Effect of Adoption of Appliances or Precautions, 1335

b. Management of Engines or Trains, 1336

3. Combustibles on Railroad Property, 1338

a. Duty to Keep Premises Free From Combustibles, 1338

(i) In General, 1338

(ii) Statutory Liability, 1340

(ill) Grass, Weeds, or Other Vegetation, 1340

b. Effect of Precautions in Construction and Management of

Engines,. 1340

4. Contributory Negligence, 1341

a. In General, 1341

b. Effect of Statutory Provisions, 1341

c. Erecting Buildings or Placing Property Near Railroad, 1342

(i) In General, 1342

(ii) Acquiescence or Consent of Railroad Company. 1343

d. Combustibles Near Railroad, 1343

c. Precautions Against Communication of Fire, 1344

f. Extinguishment of Fire, 1346

g. As Proximate Cause of Injury, 1346

5. Proximate. Cause of Injury, 1347

11. In General, 1347

b. Spread of Fire, 1348

(i) In General, 1348

(ii) Fire Carried by Wind or Running Water, 1349
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(hi) Combustibles A' ear Railroad, 1349

6. Actions For Injuries by Fire, 1350

a. In General, 1350

(i) Form of Action, 1350

(ii) Notice of Claim, 1350

(hi) Parties, 1350

(iv) Defenses, 1350

(v) Jurisdiction, 1351

(vi) Process, 1351

b. Pleading, 1351

(i) Complaint or Petition, 1351

(a) Form and Sufficiency in General, 1351

(b) Under Statutes, 1354

(c) Defects in and Management of Engines, 1354

(d) Proximate Cause of Injury, 1355

(e) Negativing Contributory Negligence, 1355

(ii) Plea or Answer, 1355

c. Issues, Proof, and Variance, 1356

(i) In General, 1356

(ii) Matters to Be Proved, 1358

(hi) Variance, 1358

d. Evidence, 1359

(i) Presumptions and Burden of Proof, 1359

(a) Zn General, 1359

(b) A/fer Proof of Injury, 1361

(1) 7w General, 1361

(a) Burden of Proof on Defendant, 1361

(b) Burden of Proof on Plaintiff, 1364

(2) Rebutting Presumptions, 1364

(c) Cause of Injury, 1367

(d) Defects in and Management of Engine, 1367

(e) Contributory Negligence, 1368

(ii) Admissibility, 1368

(a) /n General, 1368

(b) Customary Methods and Acts, 1370

(c) Similar Facts and Transactions, 1371

(1) 7n General, 1371

(2) Evidence of Other Fires, 1371

(3) EvidenceofCondition of Other Engines, 1373

(4) Where Particular Engine Is Identified, 1374

(d) Subsequent Repairs or Precautions, 1377

(e) Competency and Qualification of Employees, 1377

(f) Nature and Extent of Damages, 1377

(g) Defects in and Management of Engines, 1379

(h) Combustibles on Railroad Property, 1380

(i) Contributory Negligence, 1380

(hi) Weight and Sufficiency, 1381

(a) In General, 13L;1

(b) Origin or Cause of Fire, 1381

(c) Setting Out and Preventing Spread of Fire, 1385

(c) Existence of Defect or Happening of Injury, 1386

(e) Defects in and Management of Engines, 1387

(f) Combustibles on Railroad Property, 1389

e. Damages, 1389

(i) In General, 1389

(ii) Real Property, 1389

(ill) Personal Property, 1392
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(iv) Interest, 1392

(v) Attorney's Fees, 1392

(vi) Reduction or Mitigation of Damages, 1393

f. Questions For Court and Jury, 1394

(i) In General, 1394

(ii) Rebutting Presumption of Negligence, 1395

(hi) Origin of Fire, 1395

(iv) Defects in and Management of Engines, 1396

(v) Combustibles on Railroad Property, 1397

(vi) Contributory Negligence, 1397

(vii) Proximate Cause of Injury, 1398

g. Instructions, 1398

(i) In General, 1398

(ii) Construction, 1400

(hi) Conformity to Pleadings and Issues, 1401

(iv) Invading Province of Jury, 1402

h. Verdict and Findings, 1403

i. Judgment, 1403

j. Appeal and Error, 1403 .

(i) In General, 1403

(ii) Harmless Error, 1404

CROSS-REFERENCES
Por Matters Relating to:

Condemnation Proceedings, see Eminent Domain, 15 Cyc. 543.
Constitutionality of Legislation Affecting Railroads, see Constitutional Law,

8 Cyc. 695.

Corporation generally, see Corporations, 10 Cyc. 1.

Interstate Commerce, see Commerce, 7 Cyc. 407.

Railroad Company:
As Common Carrier, see Carriers, 6 Cyc. 352.

As Employer, see Master and Servant, 26 Cyc. 941.
Street Railroad see Street Railroads.
Taxation of Railroad in General, see Taxation.

I. DEFINITION, NATURE, AND REGULATION.*
A. Deflnition and Nature — l. Definition — a. Of Kailroad.i A railroad

has been defined as a road specially laid out and graded, having parallel rails of
iron or steel for the wheels of carriages or cars, drawn by steam or other motive
power, to run upon.^ The terms "railroad" and "railway" are used interchange-

1. Lateral or branch roads see infra, IV, B, State v. Wiggins Ferry Co., 208 Mo. 622,
2; b. 6411.

Street railroads see Steeet Eailboads. "A road or way on which iron rails are
3. Rapalje & L. L. Diet, [quoted in Peoria, laid for wheels to run on, for the conveyance

etc., E. Co. V. Tamplin, 156 111. 285, 294, 40 of heavy loads in vehicles." Webster Diet.
N. E. 960]. [quoted in Dinsmore v. Eacine, etc., R. Co.,

Other definitions are: "A graded road or 12 Wis. 649, 657].
way on which rails of iron or steel are laid "A way upon which trains pass by means
for the wheels of cars to run upon, carrying of rails." Doughty r. Firbank, 10 Q. B. D.
heavy loads, usually propelled by steam." 358, 359, 48 J. P. 55, 52 L. J. Q. B. 480, 48
Funk V. St. Paul City R. Co., 61 Minn. 435, L. T. Rep. N. S. 530.
437, 63 N. W. 1099, 52 Am. St. Rep. 608, " The legal signilication of the term ' rail-

29 L. R. A. 208. road ' is not only a road or way on which
"A road graded and having rails of iron or iron rails are laid, but a road as incident

other material for the wheels of railroad cars to the possession or ownership of which im-
to run upon." Bouvier L. Diet, [quoted in portant franchises and rights affecting the

* By James A. Gwya
[3] [I, A, 1, a]
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ably and are ordinarily regarded as synonymous,' unless the connection in which
they are used shows that a distinction as to the character of the road is intended/
although more commonly the term "railroad" is used with reference to ordinary
commercial railroads, and the word "railway" in connection with the word " street"
to designate street railways.^ The term "railroad" has no definite and precise

signification either as to the character of the road,^ or the width, character, or
amount of the structure, land, or property included.'' This must be determined
from the connection in which the term is used,' the proper construction, purpose,
and intention of the statute," or of the contract, instrument, or conveyance in

which it appears." The term "railroad" is broad enough to include street rail-

roads," and may, or may not, according to the purpose and intention of the
statutes; " but standing alone it usually refers to ordinary commercial railroads

public are attached." Gibbs i-. Drew, 16 Fla.
147, 149, 26 Am. Kep. 700.

8. Georgia.— Davis v. State, 105 Ga. 808,
23 S. E. 158.

Minnesota.— State v. Brin, 30 Minn. 522,
16 N. W. 406.

Pennsylvania.— Old Colony Trust Co. f.

Allentown, etc., Rapid Transit Co., 192 Pa.
St. 596, 44 Atl. 319; Millevale Borough v.

Evergreen E. Co., 131 Pa. St. 1, 18 Atl. 993,
7 L. R. A. 369; Hestonville, etc., R. Co. v.

Philadelphia, 89 Pa. St. 210.

Teaia^.— Houston, etc., R. Co. v. Weaver,
(Civ. App. 1897) 41 S. W. 846.
United States.— Jfassnclmsetts L. & T. Co.

V. Hamilton, 88 Fed. 588, 32 C. C. A.
46.

The terms are treated as synonymous in
the application of statutes referring in terms
to the one or the other (ilillevale Borough
t'. Evergreen R. Co., 12] Pa. St. 1, 18 Atl.

993, 7 L. R. A. 369; Hestonville, etc., R. Co.
V. Philadelphia, 89 Pa. St. 210) and as affect-

ing questions of variance between pleadings
and proof (Davis r. State, 105 Ga. 808, 32
S. E. 158; State c. Brin, 30 Minn. 522, 16
N. W. 406) or between a summons and com-
plaint (Central, etc., R. Co. r. Morris, 68 Tex.

49, 3 S. W. 457; Galveston, etc., R. Co. v.

Donahue, 56 Tex. 166).
A distinction which has been suggested as

proper and useful is that " the word railroad

. . . should be confined to the highway in

which the railway is laid, and the word rail-

way to the rails when laid," but the court
also said that " we all know, however, that in

common parlance tliese words are used inter-

cliangeahlv." Munkers v. Kansas City, etc.,

R. Co., 60' Mo. 334. 338.

4. Gyger v. Philadelphia City R. Co., 136

Pa. St. 96, 20 Atl. 339.

5. Louisville, etc., R. Co. r. Louisville City

R. Co., 2 Duv. (Kv.) 175; Scott i\ Farmers,
etc.. Bank, 97 Tex". 31, 75 S. W. 7, 104 Am.
St. Rep. 8.35.

6. Bloxham v. Consumers' Electric Light,

etc., Co., 36 Fla. 519, 18 So. -^H. 51 Am. St.

Rep. 44, 29 L. R. A. 507; l-iygs v. St. Fran-

cois County R. Co., 120 Mo. App. 335, 96

S. W. 707; Massachusetts L. & T. R. Co. v.

Hamilton, 88 Fed. 588, 32 C. C. A. 46.
" The term ' railroad,' as employed in our

general legislation, relates to institutions of

a quasi-public character; to highways or

[I, A, 1, a]

roads constructed by the authority of the

state, with fixed metallic rails upon which
public carriers may propel their carriages Or
cars speedily in the transportation of pas-

sengers and freight. Any way or road liav-

ing these characteristics is a railroad. It is

the mode of construction and chartered use,

and not the motive power that determines the
character of a railroad." McCleary v. Bab-
cock, 169 Ind. 228, 235, 82 N. E. 453.

7. St. Louis, etc., R. Co. v. Postal Tel. Co.,

173 HI. 508, 51 X. E. 382; Lake Superior,

etc., R. Co. V. U. S., 93 U. S. 442, 23 L. ed.

965.

8. Bloxham v. Consumers' Electric Light,
etc., Co., 36 Fla. 519, 18 So. 444, 51 Am. St.

Rep. 44, 29 L. R. A. 507; Riggs v. St. Fran-
cois County R. Co., 120 Mo. App. 335, 96
S. W. 707.

9. Bloxham i'. Consumers' Electric Light,
etc., Co., 36 Fla. 519, 18 So. 444, 51 Am. St.

Rep. 44, 29 L. R. A. 507; Holland v. Lynn,
etc., R. Co., 144 Mass. 425, 11 N. E. 674;
Funk 1-. St. Paul City E. Co., 61 Minn. 435,
63 N. W. 1099, 52 Am. St. Rep. 608, 29
L. R. A. 208; Massachusetts L. & T. Co. f.

Hamilton, 88 Fed. 588, 32 C. C. A. 46.

10. Peoria, etc., R. Co. r. Taaiplin, 156 111.

285, 40 X. E. 960; Munkers v. Kansas Citv,
etc., R. Co., 60 Mo. 334.

11. Bloxham v. Consumers' Electric Light,
etc., Co., 36 Fla. 519, 18 So. 444, 51 Am. St.

Rep. 44, 29 L. R. A. 507 ; Shreveport Traction
Co. r. Kansas City, etc., R. Co., 119 La. 759,
44 So. 457; Massachusetts L. & T. Co. v.

Hamilton, ?S Fed. 588, 32 C. C. A. 46.

12. Bloxham v. Consumers' Electric Light,
etc., Co., 30 Fla. 519, 18 So. 444, 51 Am. St.

Rep. 44. 39 L. R. A. 507; Holland v. Ljmn,
etc., E. Co., 144 Mass. 425, 11 N. e. 6i'±;

Funk r. St. Paul City R. Co., 61 Minn. 435,
63 N. W. 1099, 52 Am. St. Rep. 608, 24
L. R. A. 208; Massachusetts L. & T. Co. r.

Hamilton, 88 Fed. 588, 32 C. C. A. 46.

In Pennsylvania it is held that either the
word " railroad " or the word " railway

"

which are used interchangeably and regarded
as synonymous will be held to apply to both
steam railroads and street railroads unless
there appears from the title of the act its

purpose or context, something to indicate that
a particular kind of road is intended. Phila-
delphia r. Piiiladelohia Traction Co., 206 Pa.
St. 35, 55 Atl. 762.
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for the transportation of both freight and passengers," which in their main pur-

poses and functions are essentially different from street railroads," and it is the
former class only to which this article apphes.*" Whether a road is properly a
railroad does not depend entirely upon its length; " its location, course, or direc-

tion; '' the kind of motive power used; " its position with reference to the surface

of the ground; " the character of its traffic; ^° or whether it is owned by a railroad

company.^^ The term "railroad" may be so used as to mean the completed road

ready for use as distinguished from a merely graded roadway or partly constructed

railroad,^^ or from a franchise to construct a railroad.^* The term may also be
used to designate merely the track or road-bed upon which the rails are laid ;

-^ or

it may include the entire right of way; ^^ or it may refer merely to the road-bed or

right of way with its superstructure exclusive of rolling stock and other property; ^°

or it may include various kinds of property both real and personal,^' and so may

13. Louisville, etc., E. Co. v. Louisville City
R. Co., 2 Duv. (Ky.) 175; Stale v. Duluth
Gas, etc., Co., 76 Minn. 96, 78 N. W. 1032,
57 L. R. A. 63 ; Funk v. St. Paul City R. Co.,

61 Minn. 435, 63 N. W. 1099, 52 Am. St.

Rep. 608, 29 L. R. A. 208; Scott v. Farmers,
etc.. Bank, 97 Tex. 31, 75 S. W. 7, 104 Am.
St. Rep. 835; Massachusetts L. & T. Co. V.

Hamilton, 88 Fed. 588, 32 C. C. A. 46.

14. State V. Duluth Gas, etc., Co., 76 Minn.
96, 78 N. w. 1032, 57 L. R. A. 63.

The distinction between ordinary com-
mercial railroads and street railroads is

clearly defined in following cases: Bloxham
v. Consumers' Electric Light, etc., Co., 36 Fla.

519, 18 So. 444, 51 Am. St. Rep. 44, 29
L. R. A. 507; Louisville, etc., R. Co. v. Louis-
ville City E. Co., 2 Duv. (Ky.) 1(5; Massa-
chusetts L. & T. Co. V. Hamilton, 8S Fed.

588, 32 C. C. A. 46.

It is difficult in some cases, owing to the
fact that street railway companies have been
gradually e.xtending tne sphere and character

of their operations, to determine in what class

a particular road belongs, but it does not ob-

literate the innerent difference between the

main purposes and functions of the two
classes. State v. Duluth Gas, etc., Co., 76
ilinn. 96, 78 ^'. W. 1032. 57 L. R. A. 63.

15. Street railroads see Street Ratleoads.
16. Georgia.— Bridwell v. Gate City Termi-

nal Co., 127 Ga. 520, 56 S. E. 624, 10 L. R. A.

N. S. 909.

Kansas.— State v. Martin, 51 Kan. 462, 33

Pac. 9.

Minnesota.— State v. Eleventh Judicial

Dist. Ct., .54 Minn. 34, 55 N. W. 816.

Missouri.—State v. Wiggins Ferry Co., 208

Mo. 622, 106 S. W. 1005.

Neiv Jersey.— National Docks, etc., R. Co.

V. State, 53 N. J. L. 217, 21 Atl. 570, 26 Am.
St. Rep. 421.

Pennsylvania.—Sparks v. Philadelphia, etc.,

R. Co., 212 Pa. St. 105, 61 Atl. 881.

'

17. Bridwell v. Gate City Terminal Co.,

127 Ga. 520, 58 S. E. 624, 10 L. R. A. 909;
Collier v. Union R. Co., 113 Tenn. 96, 83 S. W.
155.

18. McCleary r. Babcock, 169 Ind. 228, 82
N. E. 453 ; Massachusetts L. & T. Co. v. Ham-
ilton, 88 Fed. 588, 32 C. C. A. 46.

19. Lieberman v. Chicago, etc., R. Co. 141
111. 140, 30 N. E. 544; Beekman v. Brooklyn,

etc., R. Co., 89 Hun (N. Y.) 14, 35 N. Y.
Suppl. 84; Sparks v. Philadelphia, etc., R.
Co., 212 Pa. St. 105, 61 Atl. 881.

20. Collier v. Union R. Co., 113 Tenn. 96,

83 S. W. 155, holding that if required to do
a general railroad business both as to freight

and passengers, the fact that the principal
part of the business of the road will be the
transfer of loaded and empty cars from one
railroad to another, and that passengers may
rarely if ever pass over the line, does not de-

prive it of its character as a railroad.

21. State V. Wiggins Ferry Co., 208 Mo.
622, 106 S. W. 1005 ; Doughty v. Firbank, 10
Q. B. D. 358, 48 J. P. 55, 52 L. J. Q. B. 480,
48 L. T. Rep. N. S. 530.

22. Troy, etc., R. Co. v. Boston, etc., R.
Co., 86 N. Y. 107; Manice v. Hudson River R.
Co., 3 Duer (N. Y.) 426; Miller v. Rutland,
etc., R. Co., 36 Vt. 452.

23. Wood V. Bedford, etc., R. Co., 8 Phila.
(Pa.) 94.

24. Peoria, etc., R. Co. v. Tamplin, 156 111.

285, 40 N. E. 980; Chicago, etc., R. Co. v.

Eisert, 127 Ind. 156, 26 N. E. 759.
25. St. Louis, etc., R. Co. v. Postal Tel.

Co., 173 111. 508, 51 N. E. 382; Com. v. Haver-
hill, 7 Allen (Mass.) 523; Nashville, etc., R.
Co. V. Anthony, 1 Lea (Tenn.) 518; Union
Pac. E. Co. V. Cook, 98 Fed. 281, 39 C. C. A.
86.

26. Beardsley v. Ontario Bank, 31 Barb.
(N. Y.) 619; Lake Shore, etc., R. Co. v. U. S.,

93 U. S. 442, 23 L. ed. 965.

A grant by the government of land in aid
of a railroad providing that " said railroad
shall be, and remain, a public highway for
the use of the government of the United
States, free from all toll or other charge, for
the transportation of any property or troops

of the United States " grants to the govern-

ment only a free use of the track and not of

the company's engines, cars, and equipment,
and does not entitle the government to re-

quire the company to transport its troops or
property without charge for the transporta-

tion. Lake Superior, etc., R. Co. v. U. S., 93
U. S. 442, 23 L. ed. 965.

27. Atchison, etc., R. Co. v. Kansas City,

etc., R. Co., 67 Kan. 569, 70 Pac. 939, 73 Pac.

899; Knevals v. Florda Cent., etc., R. Co., 66
Fed. 224, 13 C. C. A. 410; Chamberlain V.

Walter, 60 Fed- 788.

[I, A, I, a]
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include all the lands, depots, shops, buildings, structures, and appurtenances

incidental to the operation of the road and the transaction of the business of the

company.^^ The term "railroad" is also sometimes used as meaning railroad

company,^" but properly speaking there is a clear distinction between the terms

''railroad" and "railroad company."^"
b. Of Railroad Company. A railroad company has been defined as the cor-

poration which lays out, constructs, maintains, or operates a railroad operated

by steam power,'' although the term "railroad company" does not necessarily

import a corporation, ^^ or that its road shall be operated by steam as a motive

power,^ nor is it essential to the idea of a railroad company that it should both

construct and operate a railroad,'^ or that it should own rolling stock.^
_
The

determination as to whether a particular company is to be regarded as a railroad

company or within the appUcation of statutes relating in terms to such companies

should be governed chiefly by the fact of engaging in the railroad business,^' and

not by the name of the company,^' or the primary purpose for which it was incor-

"In common parlance, a railway consists

of ' the road ' and ' the rolling stock.' The
former includes everything that is immovable
or affixed to the soil,— such as station-houses,

round-houses, platforms, water-tanks and ma-
chine-shops." U. S. V. Chaplin, 31 Fed. 890,

895, 12 Sawy. 605.

28. Connecticut.—State v. Railroad Com'rs,
56 Conn. 308, 15 Atl. 756.

Kansas.— Atchison, etc., R. Co. v. Kansas
City, etc., E. Co., 67 Kan. 569, 70 Pac. 939,

73 Pac. 899.

Maine.— State v. Canadian Pac. R. Co., 100
Me. 202, 60 Atl. 901.

New Mexico.— U. S. Trust Co. v. Territory,

8 N. M. 673, 47 Pac. 725.

Vnilzd States.— XJ. S. t. Denver, etc., R.
Co., 151 U. S. 1, 14 S. Ct. 11, 37 L. ed. 975;
Rock Creek Tp. v. Strong, 96 U. S. 271, 24
L. ed. 815; U. S. v. Chaplin, 31 Fed. 890, 12
Sawy. 605.

Property not included.— Dwelling-houses
and lots for the accommodation of the em-
ployees of the railroad company are not
necessary appendages of a railroad or of a
transportation business, and do not fall

within an exemption from taxation. State

V. Mansfield Tp., 23 N. J. L. 510, 57 Am. Dec.
409.
The phrase " road with its appendages " has

been held, under a statute relating to taxa-
tion, to mean simply the road and such ap-

pendages as depots, car-houses, shops, and
other realty, and not to include the equip-

ment, cars, engines, and other personal prop-
erty. State Treasurer v. Somerville, etc., R.
Co., 28 N. J. L. 21.

29. Calhoun v. Memphis, etc., R. Co., 4
Fed. Cas. No. 2,309, 2 Flipp. 442, 8 Reporter
395.

30. International, etc., R. Co. v. Anderson
County, 59 Tex. 654, 664, where the court
said :

" The words ' railroad company ' do
not mean the same thing as the word 'rail-

road.' The former may exist without the

latter, and even the latter without the former.

The one applies to the agency which may con-

struct or own; the other to the thing con-

etructed or owned."
Under the Arkansas statute providing that

"AH railroads . . . shall be responsible for
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all damages to persons and property done or

caused by the running of trains," the word
" railroads " does not mean railroad com-
panies, but the roads owned or operated by
them, and a judgment against the lessee of a

railroad may be enforced by seizure and sale

of the leased road. Little Rock, etc., R. Co.

V. Daniels, 68 Ark. 171, 56 S. W. 874.

Railroad company defined see infra, I, A,
l,b.

31. Holland v. Lynn, etc., R. Co., 144 Mass.

425, 427, 11 N. E. 674.

Other definitions are: "A railroad corpo-

ration is an artificial person, created by posi-

tive law, and invested with franchises involv-

ing specific powers and privileges, conferring

some of the attributes of sovereignty, to be
exercised primarily for the benefits and ad-

vantages of the public." Bradley v. Ohio
River, etc., R. Co., 78 Fed. 387, 389.

The term " railroad company " " applies to

the agency which may construct or own " a
railroad. International, etc., R. Co. v. Ander-
son County, 59 Tex. 654, 664.

32. State f. Mead, 27 Vt. 722.
In their popular sense the words '" rail-

road corporations " are used " as denoting
any party engaged in the operation of rail-

roads." Union Pac. R. Co. v. De Busk, 12
Colo. 294, 304, 20 Pac. 752, 13 Am. St. Rep.
221, 3 L. R. A. 350.

33. Howley v. Central Valley R. Co., 213
Pa. St. 36, 62 Atl. 109, 2 L. R. A. N. S. 138;
Sparks t. Philadelphia, etc., R. Co., 212 Pa.
St. 105, 61 Atl. 881.
Motive power see, generally, infra, VI, L.
34. Davenport First Nat. Bank v. Davies,

43 Iowa 424, 433, where the court said:
" That there can be a railroad company which
does nothing but construct the road, and a
railroad company which does nothing but
operate the constructed road, cannot be
doubted. It is not essential to the idea of
a railroad company that it should both con-
struct and operate a railway."

35. State v. Wiggins Ferry, Co., 208 Mo.
622, 106 S. W. 1005.

36. Bridwell v. Gate City Terminal Co., 127
Ga. 520, 56 S. E. 624, 10 L. R. A. N. S. 909;
Union Trust Co. v. Kendall, 20 Kan. 515.

37. Bridwell v. Gate City Terminal Co., 127
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porated,'' or the right or title by which the property is held,'" and as used in a
statute relating to taxation the terms "railroad company" or "railroad corpora-

tion" should be construed as designating the character of the property rather

than of its ownership.*" So certain statutes applicable in terms to railroad com-
panies or railroad corporations have been held to apply to a receiver operating

a railroad/"- or a mortgagee or trustee under a mortgage in possession/^ or to a

trust company operating a road for the benefit of bondholders.*' A company
authorized to construct and operate a railroad for the transportation of persons

and property is none the less a railroad company because also authorized to con-

duct some other business, as that of a coal, mining, or manufacturing company; **

and, although incorporated primarily for some other purpose, if it is also author-

ized to and does construct and operate a railroad, not only for the transportation

of its own product but as a public railway for the conveyance of freight and
passengers, it is a railroad company; ^^ but a company incorporated as a lumber
company, with authority to construct tram roads or railroads and operate loco-

motives thereon in connection with and for the purposes of its own business, and
without any authority to conduct a transportation business for the public generally,

is not a railroad company,*' nor is a union depot company a railroad company.*'
2. Nature and Status— a. Of Railroad. Railroads may properly be termed

public highways,** whether constructed by the government itself or by the agency
of corporations or individual's under legislative authority,*" and in some jurisdic-

Ga. 520, 56 S. E. 624, 10 L. E. A. N. S. 909,
where the court said that if it were a question
of doubt as to what was the real character of

a corporation, its name might be considered
as having some evidential bearing upon the
question, but that the fact that a company is

called a " terminal company " cannot change
its character if it is a railroad company
within the meaning of the law.

38. Union Trust Co. v. Kendall, 20 Kan.
515; Kentucky Imp. Co. v. Slack, 100 U. S.

648, 25 L. ed. 609.

39. Union Trust Co. v. Kendall, 20 Kan.
615.

40. Dubuque v. Chicago, etc., R. Co., 47
Iowa 196; State v. Wiggins Ferry Co., 208
Mo. 622, 106 S. W. 1005.

41. Wall V. Piatt, 169 Mass. 398, 48 N. E.

270, holding that a receiver is within the
application of a statute making " every rail-

road corporation " liable for damages by fire

communicated by its locomotives.

Penal statutes are strictly construed, and
the term " railway company " as used in a
statute prescribing a penalty for discrimina-

tion in freight rates by railroad companies
does not include a receiver operating a rail-

road. Bonner v. Franklin Co-operative As-

soc, 4 Tex. Civ. App. 166, 23 S. W. 317.

43. Daniels v. Hart, 118 Mass. 543, hold-

ing that a trustee under a mortgage who is

in possession and operating a. railroad is

within the application of the statute making
every " railroad corporation " liable for dam-
ages by fire communicated by locomotives.

43. Union Trust Co. v. Kendall, 20 Kan.
515, holding that such trust company is

within the application of a statute making
" every railway company or corporation

"

liable for injuries to stock.

44. Randolph County v. Post, 93 U. S. 502,

23 L. ed. 957.

45. Kentucky Imp. Co. v. Slack, 100 U. S.

648, 25 L. ed. 609, holding that such a com-
pany is a railroad company within the appli-

cation of a statute relating to taxation.
46. Ellington v. Beaver Dam Lumber Co.,

93 Ga. 53, 19 S. E. 21, holding further that at
least in so far as its own employees are con-
cerned this fact is not altered because on
some occasions the company did transport
passengers and freight for hire.

47. People v. Cheeseman, 7 Colo. 376, 3
Pac. 716, holding that a corporation organ-
ized for the purpose of building and main-
taining a union depot for railroads in a cer-

tain city and constructing such lines of rail-

road within the city limits as may be neces-
sary for the accommodation and use of rail-

roads making such city a point for the de-
livery of freight and passengers is not an
ordinary railroad company.

48. Chicago, etc., R. Co. v. Chicago, 140
111. 309, 29 N. E. 1109; White River Turnpike
Co. V. Vermont Cent. R. Co., 21 Vt. 590;
Cherokee Nation v. Southern Kansas E. Co.,
135 U. S. 641, 10 S. Ct. 965, 34 L. ed. 295;
Oleott V. Fond du Lac County, 16 Wall. (U. S.)

678, 21 L. ed. 382.

A railroad constructed and used for private
purposes exclusively would not be a public
highway even in the sense that the term is

applied to railroad companies (see Murch o.

Concord E. Corp., 29 N. H. 9, 61 Am. Dee.
631); and a constitutional provision that
railroads are hereby declared to be public
highways and shall be free to all persons for
the transportation of their persons and prop-
erty under such regulations as may be. pre-
scribed by law, does not apply to a privata
switch from a railroad to coal lands not
ovmed by the railroad company and for tha
private use of the owner of such lands
(Koelle V. Knecht, 99 111. 396).
49. Oleott f. Fond du Lac County, 16 WalL

(U, S.) 678, 21 L. ed. 382.
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tions are expressly declared to be such by constitutional or charter provisions.'"

A railroad is not, however, a highway in the same sense as a wagon road,^' and is

not a thoroughfare which may be used by pedestrians,'*^ nor is it a highway in the

sanse that the public may use upon it their own vehicles, cars, or motive power as

upon a turnpike or canal,^ although this seems to have been the early conception

of the character of a railroad; ^ but as to their purpose, which is the transporta-

tion of persons and property for the general public, they are distinctly highways,^^

and they are none the less such because tolls or fares are charged for transporta-

tion,^^ or because the public may not use upon them their own cars or motive

power.*'

b. Of RaUpoad Company. RaUroad companies as to their exact status have

been said to be in a class by themselves,** being neither strictly private nor strictly

pubUc corporations.*' They are, technically speaking, private corporations, °° as

distinguished from municipal or other strictly pubUc corporations, °' while on the

other hand they are essentially different from strictly private corporations,"^ and.

50. Toledo, etc., E. Co. i\ Pence, 68 111. 524;
Kansas City, etc., R. Co. f. Louisiana West-
ern R. Co., 116 La. 178, 40 So. 627, 5 L. R. A.
N. S. 512; Hvde v. Missouri Pac. E. Co., 110
Mo. 272, 19' S. W. 483; ilcLucas c. St.

Joseph, etc., E. Co., 67 Xebr. 603, 93 X. W.
928, 97 N. W. 312.
Tracks included.—^A constitutional pro-

vision declaring all railroads to be public
highways and all railroad companies com-
mon carriers applies not only to the main
tracks but all subsidiary tracks used for the
purposes of railroad traffic. Kansas City,
etc., R. Co. V. Louisiana Western E. Co., 116
La. 178, 40 So. 627, 5 L. E. A. X. S.

512.

51. Toledo, etc., E. Co. v. Pence, 68 111.

524.

Sailroads are not common highways in the
sense that they are under the control and
management of mimicipalities (Sun Printing,
etc., Assoc. V. New York, 152 N. Y. 257, 46
N. E. 499, 37 L. E. A. 788 [affirming 8 X. Y.
App. Div. 230, 40 X. Y. Suppl. 607]); and
a railroad track is not a public highway
within the application of a statute making it

a misdemeanor to use abusive, insulting, or
vulgar language " upon the public highway "

(Comer v. State, 62 Ala. 320).
52. Hyde v. Missouri Pac. R. Co., 110 Mo.

272, 19 S. W. 483.

53. Toledo, etc., R. Co. v. Pence, 68 111.

524; Beekman v. Saratoga, etc., R. Co., 3
Paige (N. Y.) 45, 22 Am. Dec. 679.

54. See Western New York, etc., R. Co. v.

Buffalo, etc., R. Co., 193 Pa. St. 127, 44 Atl.

242; Camblos r. Philadelphia, etc., R. Co., 4

Brewst. (Pa.) 563; Thorne v. Taw Vale E.,

etc., Co., 13 Beav. 10, 51 Eng. Eeprint 4.

In Pennsylvania the act of 1834 authorized
individuals to place their own cars upon the

Columbia and Philadelphia railroad and at-

tach them to the motive power belonging to

the state for transportation (Miller v. Canal
Com'rs, 21 Pa. St. 23) ; Pennsylvania E. Co.

V. Canal Com'rs, 21 Pa. St. 9); and under
the charter of the Pennsylvania railroad com-
pany. Pa. Laws (1846), the road was made a
public highway which might be used by per-

sons owning their own cars, the company fur-

nishing the motive power (Trunick v. Smith,
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63 Pa. St. 18) ; and in ;- recent case it is

said that the statutes show " the survival as

late as 1849 of the primitive conception of a
railroad as simply an improved highway,"

such as n. toll-road on which persons might
use their own carriages, subject to the pay-

ment of toll and getting their motive power
from the company (see Western New York,
etc., Co. V. Buffalo, etc., E. Co., 193 Pa. St.

127, 142, 44 Atl. 242).
55. Sun Printing, etc., Assoc, v. New York,

152 X. Y. 257. 46 X. E. 499, 37 L. E. A. 788
[affirming 8 X. Y. App. Div. 230, 40 N. Y.
Suppl. 607] ; Olcott i;. Fond du Lac County,
16 Wall. (U. S.) 678, 21'L. ed. 382.

56. Sun Printing, etc., Assoc, r. Xew York,
152 X. Y. 257, 46 X. E. 499, 37 L. E. A. 788
[affirming 8 X. Y. App. Div. 230, 40 N. Y.
Suppl. 607].

57. Beekm.in p. Saratoga, etc., R. Co., 3
Paige (X. Y.) 45, 22 Am. Dec. 679; Olcott v.

Fond du Lac County, 16 Wall. (U. S.) 678,
21 L. ed. 382.

58. Talcott !•. Pine Grove Tp., 23 Fed. Cas.
Xo. 13,735, 1 Flipp. 120 [affirmed in 19 Wall.
666, 22 L. ed. 227].

59. Leavenworth County Com'rs v. Miller,

7 Kan. 479, 12 Am. Rep. 425; Swan i'. Wil-
liams, 2 Mich. 427.

60. lUinois.— Wabash River v. Houston, 71
lU. 318.

Massachusetts.—Hale v. Hampshire County
Com'rs, 137 Mass. 111.

Yew York.— Waterloo Presb. Soc. v. Au-
burn, etc., R. Co., 3 Hill 567.

Pennsylvania.— Pierce r. Com., 104 Pa. St.

150; Timlow r. Philadelphia, etc., R. Co.. 99
Pa. St. 284; Lippincott v. Mine Hill, etc., R.
Co., 2 Leg. Chron. 337.

United States.— Adam? r. Boston, etc., E.
Co., 1 Fed. Cas. Xo. 47, Hobnes 30, 4 Nat.
Bankr. Eeg. 314.

See 41 Cent. Dig. tit. " Eailroads," § 4.

61. Wabash" Eiver r. Houston, 71 111. 318;
Leavenworth County Com'rs v. Miller, 7 Kan.
479, 12 Am. Eep. 425.

68. Leavenworth County Com'rs r. Miller,
7 Kan. 479, 12 Am. Eep. 425; Swan i\ Wil-
liams, 2 Mich. 427; Talcott i: Pine Grove
Tp., 23 Fed. Cas. No. 13,735, 1 Flipp. 120
[affirmed in 19 Wall. 666, 22 L. ed. 227].
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owing to the character of their functions, the powers with which they are invested,

and tlie duties which they owe to the public,"'' they are usually termed quasi-

public corporations.'*

B. Right to Construct and Operate Railroad— I. In General. The
right to construct, maintain, and operate a railroad and receive tolls or fare for

the transportation of freight and passengers is a franchise which can be exercised

only by legislative authority; "^ but while, as a matter of common knowledge,
practically all railroads are now operated through the agency of corporations,""

they need not necessarily be so operated but the right may be conferred upon
individuals,"' or unincorporated associations of individuals,"* or in the absence
of any constitutional restriction the right may be conferred upon a municipal
corporation."" The unauthorized construction of a railroad may be enjoined by
a company having a legal right to construct a railroad upon the same location,''

or another railroad company or property-owner who will be injured thereby.''

2. Determination as to Necessity For Road. In some jurisdictions it is required

The object of undertaking these enterprises

is probably always the private emolument of

the incorporators, but it is none the less true
that the object of the government in creating
them is public utility, and it is the object
designed by the legislature rather than that
sought by the company which determines the
character of the corporation. Swan v. Wil-
liams, 2 Mich. 427.

63. Stewart v. Erie, etc., Transp. Co., 17
Minn. 372; Chicago, etc., K. Co. «. Wabash,
etc., E. Co., CI Fed. 993, 9 C. C. A. 659.

64. Leavenworth County Com'rs v. Miller,

7 Kan. 479, 12 Am. Rep. 425; Stewart v.

Erie, etc., Transp. Co., 17 Minn. 372; Chicago,
etc., R. Co. V. Wabash, etc., R. Co., 61 Fed.
993, 9 C. C. A. 659 ; McCoy v. Cincinnati, etc.,

R. Co., 13 Fed. 3; Talcott v. Pine Grove Tp.,

23 Fed. Cas. No. 13,755, 1 Flipp. 120 [affirmed
in 19 Wall. 666, 22 L. ed. 227].

It has been said to be a misnomer to at-

tach even the name " quasi-public corpora-
tion " to a railroad company, since while its

road may be called a quasi-public highway
the company itself is a private corporation
and nothing more. Pierce v. Com., 104 Pa.
St. 150.

65. Blake t. Winona, etc., R. Co., 19 Minn.
418, 18 Am. Rep. 345; New Jersey Cent. R.
Co. V. Pennsylvania R. Co., 31 N. J. Eq. 475
[reversed on other grounds in 32 N. J. Eq.

755] ; Talcott r. Pine Grove Tp., 23 Fed. Cas.

No. 13,735, 1 Flipp. 120 [afp/rmed in 19 Wall.
666, 22 L. ed. 227].
Ownership of right of way.— It has been

stated that while legislative authority is

necessary in order to condemn private prop-
erty for railroad purposes, yet if a private
person owned or could procure without con-

demnation proceedings the land necessary, he
might, without fegislative authority, con-

struct and operate a railroad and receive

compensation or tolls for its use. See Moran
V. Ross, 79 Cal. 159, 21 Pac. 547; Chicago,

etc., R. Co. r. Dunbar, 95 111. 571.

A land and mining company authorized to
hold land and mine the same and to construct
a railroad or railroads from any of its land
to connect with any railroad or navigable
stream, cannot build a railroad independent

of its own lands for the mere accommodation
of the public and for the pecuniary profit

arising from general travel. Warren, etc., E.

Co. V. Clarion Land, etc., Co., 54 Pa. St. 28.

Opening line for traffic.— The English stat-

ute of 5 & 6 Vict. c. 55, provided that a rail-

road company could not open a line of rail-

way or a portion thereof without notice to

the board of trade so that it might be duly
inspected (Atty.-Gen. v. Great Western R.
Co., L. R. 7 Ch. 767 ) ; and the board was au-

thorized to order the opening for traffic to be
postponed upon a report by its officers or

inspectors that an opening of the line would
be dangerous to the public by reason of the
incompleteness of the work (Atty.-Gen. f.

Great Western R. Co., 4 Gh. D. 735, 46 L. J.

Ch. 192, 35 L. T. Rep. N. S. 921, 25 Wkly.
Rep. 330) ; and the violation of such an order
would be restrained by injunction at the
suit of the attorney-general without reference

to the facts upon which the order was based
(Atty.-Gen. v. Oxford, etc., R. Co., 2 Wklv.
Rep. 330).

66. See Union Pac. R. Co. v. De Busk, 12
Colo. 294, 20 Pac. 752, 13 Am. St. Rep. 221, 3

L. R. A. 350.

67. Moran v. Ross, 79 Cal. 159, 21 Pac.
647; New York, etc., R. Co. v. Forty-Second
St., etc., R. Co., 50 Barb. (N. Y.) 309, 32
How. Pr. 481. See also Blake v. Winona, etc.,

R. Co., 19 Minn. 418, 18 Am. Rep. 345.
The power to exercise the right of eminent

domain may be conferred by the state upon
private individuals (see Eminent Domain, 15
Cye. 575), provided the road for which the
land is to be condemned is not for private
use (see Eminent Domain, 15 Cyc. 591).

68. Moran v. Ross, 79 Cal. 159, 21 Pac.
547.

69. Sun Printing, etc., Assoc, v. New York,
152 N. Y. 257, 46 N. E. 499, 37 L. R. A. 783
[affirming 8 N. Y. App. Div. 230, 40 N. Y.
Suppl. 607] ; Walker v. Cincinnati, etc., R.
Co., 21 Ohio St. 14, 8 Am. Rep. 24.

70. Warren,- etc., R. Co. v. Clarion Land,
etc., Co., 54 Pa. St. 28.

71. New Jersey Cent. R. Co. r. Pennsyl-
vania R. Co., 31 N. J. Eq. 475 [reversed on
other grounds in 32 N. J. Eq. 755].
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as a condition precedent to the exercise of the powers conferred upon railroad

companies and the beginning of the construction of the road that it shall be deter-

mined by some tribunal designated for that purpose, whether the pubUc con-

venience and necessity require the construction of the road proposed." In New
York this decision is made by the board of railroad commissioners," and upon
such application it is the duty of the commissioners to inquire into the prior pro-

ceediugs to ascertain and determine whether the company is of a character such

as the law recognizes and to which it is required that the certificate should be

granted, and if it is not the certificate should be refused.^* The commissioners

are not to determine merely whether the pubhc convenience and necessity require

any railroad between the points in question, but are to make their decision with

reference to the specific road proposed in the articles of incorporation; '° and
while the statute authorizes a finding that only a part of the proposed road is

necessary, and the issuing of a certificate for the construction of that pcrt,'^ the

decision must be made with reference to the particular route proposed, and the

commissioners cannot issue a certificate on condition that the road shaU be con-

structed upon a different route; '' and if on the hearing the company asks for

permission to construct upon a route different from that proposed in the articles

of incorporation, the certificate should be denied.'^ Priority of organization does

not give a particular company any right to such certificate as against another

company desiring to construct a road between the same points; '' and where
rival companies make appUcation at the same time the commissioners have juris-

diction to decide whether a certificate shall be issued to both or only to one, and
if only to one, to which one.*^ Whether the pubUc convenience and necessity

requires the construction of the proposed road is a question of fact depending
upon a great variety of facts and circumstances; *^ but if such necessity is shown

72. Milford, etc., E. Co.'a Petition, 68 X. H.
570, 36 Atl. 545 ; People i;. Railroad Com'rs,
160 N. Y. 202, 54 X. E. 697 lafprming 40
N. y. App. Div. 559, 58 X. Y. Suppl. 94];
People V. Railroad Com'rs, 92 X. Y. App. Div.

126, 87 N. Y. Suppl. 334; People v. Railroad
Com'rs, 4 N. Y. App. Div. 259, 38 N. Y. Suppl.

528, 861.

The object of the reqviirement is to restrict

the building of railroads not actually needed
in order to protect not only existing railroads

but also citizens from investing in alluring
but profitless enterprises. Matter of Amster-
dam, etc., R. Co., 86 Hun (X. Y.) 578, 33
N. Y. Suppl. 1009.

In New Hampshire the decision is made by
the board of railroad commissioners or by
three referees appointed by the court, and
the provision that they shall " find and re-

port the facts bearing upon the petition

"

contemplates that they shall find whether the

public good requires the proposed road and
not merely evidential facts from whici the

court can determine that question, ililford,

etc., R. Co.'s Petition, 68 N. H. 570, 36 Atl.

545.

The refusal of the legislature to grant a
charter for a railroad on the ground that the

public good did not require it does not bar

the applicants from petitioning for a deter-

mination of that question, under N. H. Pub.

St. c. 156. Milford, etc., R. Co.'s Petition, 68

N. H. 347, 44 Atl. 483.

73. See People v. Railroad Com'rs, 92 X. Y.

App. Div. 126, 87 N. Y. Suppl. 334; and
cases cited supra, note 72.

74. People r. Railroad Com'rs, 105 N. Y.
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App. Div. 273, 93 N. Y. Suppl. 584 (where
the certificate of incorporation was invalid

because not properly acknowledged) ; Matter
of Kings, etc., R. Co., 6 X. 1'. App. Div. 241,

39 X. Y. Suppl. 1004 (where the incorporation

was invalid because ten per cent of the capi-

tal stock had not been paid in in cash as re-

quired by law).
Publication of articles of association.—

Where the articles of association of a railroad
company were published in the counties in

which the proposed road extended for three
weeks before any hearing was had upon an
application to the railroad commissioners for

a certificate of public necessity, such publica-
tion was sufijcieit. People v. Railroad Com'rs,
101 X. Y. App. Div. 251, 91 N. Y. Suppl. 977
laifirmed in 184 X". Y. 563, 76 N. E. 110].
75. People ;. Railroad Com'rs, 4 N. Y. App.

Div. 259, 38 X". Y'. Suppl. 528, 861.
76. See People i: Railroad Com'rs, 92 N. Y.

App. Div. 126, 87 N. Y. Suppl. 334.
77. People r. Railroad Com'rs, 92 N. Y.

App. Div. 126, 87 N. Y. Suppl. 334.
78. Matter of Ticonderoga Union Terminal

R. Co., 116 X. Y. App. Div. 56, 101 X. Y.
Suppl. 107.

79. People r. Railroad Com'rs, 81 X^. y.
App. Div. 237, 81 X. Y. Suppl. 26 [affirmed
in 176 N. Y. 577, 68 X. E. 1123] ; People v.

Railroad Com'rs, 4 N. Y. App. Div. 259, 33
X". Y. Suppl. 528. 861 ; Matter of Depew, etc.,

E. Co., 92 Hun (X^^. Y.) 406, 36 N. Y. Suppl.
991.

80. People r. Railroad Com'rs. 4 N. Y'. App.
Div. 259, 38 X. Y. Suppl. 528, 861.

81. People r. Railroad Com'rs, 81 N. Y.



RAILROADS [33 Cye.J 41

a certificate should not be denied because of a doubt as to whether the road would
be a paying one,*'' nor is the fact that there is already adequate provision for

through traffic sufficient reason for denying such certificate to another company,
if there is not adequate provision for local traffic.*^ The commissioners have a
very wide discretion in determining what evidence they will or will not hear on
such applications.'* The decision of railroad commissioners as to whether the pro-
posed road is necessary is the exercise of a judicial function which may be reviewed
on certiorari; '^ but their decision wiU not be reversed unless it clearly appears
to have been based upon erroneous legal principles or is contrary to the clear

weight of- evidence.'" The statute also provides in cases where the certificate is

refused for a certification of the record made before the commissioners and an
appUcation to the appellate division of the supreme court, who may in their

discretion order the commissioners to issue the certificate.''. This proceeding

applies only where the certificate is refused/' and has been held to be not in the

nature of a review of the decision of an inferior tribunal where the burden is upon
the petitioner to show affirmatively that the commission erred, but in the nature
of an original application to be decided by the court upon the record made before

the commissioners or upon such further evidence as the court may deem neces-

sary,'^ the decision of- the court as to matters of law being reviewable by the

App. Div. 242, 81 N. Y. Suppl. 20 [affirmed
in 17.5 N. Y. 516, 67 N. E. 1088].

SufBciency of showing as to necessity.—
The following cases the facts of which it is

impracticable to set out at length are illus-

trative as to what facts and circumstances
are sufficient to show a necessity for the con-

struction of a proposed railroad and authorize
the issuing of a certificate to that effect {In
re Rochester, etc., Traction Co., 118 N. Y.
App. Div. 521, 102 N. Y. Suppl. 1112; People
V. Railroad Com'rs, 99 N. Y. App. Div. 85, 91
N. Y. Suppl. 375; People v. Railroad Com'rs,

53 N. Y. App. Div. 61, 65 N. Y. Suppl. 597
[affirmed in 164 N. Y. 572, 58 N. E. 1091]

;

Matter of Long Lake R. Co., 11 N. Y. App.
Div. 233, 42 N. Y. Suppl. 125 ) ; or are insuffi-

cient for such purpose so that the certificate

should be denied (People v. Railroad Com'rs,
160 N. Y. 202, 54 N. E. 697 [affirming 40
N. Y. App. Div. 559, 58 N. Y. Suppl. 94];
People V. Railroad Com'rs, 124 N. Y. App.
Div. 47, 108 N. Y. Suppl. 288 [affirmed in

192 N. Y. 47, 84 N. E. 583] ; People v. Rail-

road Com'rs, 103 N. Y. App. Div. 123, 93i

N. Y. Suppl. 58 [affirmed in 184 N. Y. 575.

77 N. E. 1194] ; People v. Railroad Com'rs,

95 N. Y. App. Div. 38, 88 N. Y. Suppl. 522;

Matter of Auburn, etc., R. Co., 37 N. Y. App.
Div. 162, 55 N. Y. Suppl. 895; Matter of

Kings, etc., R. Co., 6 N. Y. App. Div. 241, 39

N. Y. Suppl. 1004; Matter of Amsterdam,
etc., R. Co., 86 Htm (N. Y.) 578, 33 N. Y.

Suppl. 1009; Matter of New Hamburgh, etc.,

R. Co., 76 Hun (N. Y.) 76, 27 N. Y. SuppL
664).

82. Matter of Ticonderoga Union Terminal

R. Co., 116 N. Y. App. Div. 56, 101 N. Y.

Suppl. 107.

83. Matter of Rochester, etc., Traction Co.,

118 N. Y. App. Div. 521, 102 N. Y. Suppl.

1112.
84. People v. Railroad Com'rs, 81 N. Y.

App. Div. 237, 81 N. Y. Suppl. 26 [affirmed

in 176 N. Y. 577, 68 N. E. 1123], holding

that their discretion is much broader than

that permitted to a court where the parties

have a right to insist upon the strict rules

of evidence being administered, and that un-
less it appears that the commissioners have
utterly misconceived the real inquiry before

them they should be at liberty to reject such
evidence as they do not care to hear.

85. People v. Railroad Com'rs, 160 N. Y.
202, 54 N. E. 697 [affirming 40 N. Y. App.
Div. 559, 58 N. Y. Suppl. 94].
Evidence to be returned.— The commission-

ers should return all the evidence taken before
them material to the question as to whether
the public convenience and necessity require
the proposed road, but not matters which
they may have heard but which are foreign

to this question, such as statements made to

them in regard to the financial backing of the

company or its ability to complete the road.

People V. Railroad Com'rs, 76 N. Y. App. Div.

302, 79 N. Y. Suppl. 1143 [affirming 39 Misc.

1, 78 N. Y. Suppl. 750].
86. People v. Railroad Com'rs, 53 N. Y.

App. Div. 61, 65 N. Y. Suppl. 597 [affirmed

in 164 N. Y. 572, 58 N. E. 1091] ; Matter of

Auburn, etc., R. Co., 37 N. Y. App. Div. 162,

55 N. Y. Suppl. 895; Matter of Kings, etc.,

R. Co., 6 N. Y. App. Div. 241, 39 N. Y. Suppl.
1004.

87. Matter of Rochester, etc.. Traction Co.,

118 N. Y. App. Div. 521, 102 N. Y. Suppl.

1112; Matter of Depew, etc., R. Co., 92 Hun
(N. Y.) 406, 36 N. Y. Suppl. 991; Matter of

New Hamburgh, etc., R. Co., 76 Hun {N. Y.)

76, 27 N. Y. Suppl. 664.

88. Matter of Depew, etc., R. Co., 92 Hun
(N. Y.) 406, 36 N. Y. Suppl. ?91, holding

that on such a proceeding instituted by a

company whose application was refused, the

court cannot consider and determine the pro-

priety of the action of the commissioners in

granting a certificate to a rival company.
89. Matter of Rochester, etc.. Traction Co.,

118 N. Y. App. Div. 521, 102 N. Y. Suppl.

1112. See also In re Wood, 181 N. Y. 93, 73

N. E. 561, 34 N. Y. Civ. Proc. 127 [affirming
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court of appeals, it being a final order in a special proceeding and therefore

reviewable as a matter of right.^

3. License Fees and Taxes."' The business of railroad companies is one
which may properly be subjected to the payment of an occupation privilege or

license-tax,'^ which is a tax for the license or privilege of doing business as dis-

tinguished from a tax on property,*^ and the fact that the property of a raUroad
company is taxed on an ad, valorem basis will not prevent the requirement of a
privilege or license-tax," nor will an exemption from ad valorem taxation exempt
the company from privilege taxation.'^ In the absence of any constitutional

restriction such a tax may be imposed by the legislatxire itself,'" or the legislature

may delegate such power to a municipal corporation." Pursuant to such author-

ity a Ucense-tax for doing business withia their limits may be imposed by a county,"
or a city; " and although a railroad company is compelled by its charter or statute

to operate its road through and do business in a certain city, it may still be required

99 X. Y. App. Div. 334, 91 N. Y. Suppl.
225]. Contra, Matter of New Hamburgh, etc.,

R. Co., 76 Hun (N. Y.) 76, 27 X. Y. SuppL
664.

90. In re Wood, 181 X. Y. 93, 73 X. E. 5G1,
34 N. Y. Civ. Proc. 127 [affirming 99 X. Y.
App. Div. 334, 91 X. Y. Suppl. 225].
91. Oiganization tax see infra, II, D.
Assessment of railioad property for public

improvements see Municipai, Coepobations,
28 Cyc. 1118.

Licenses in general see Licenses, 25 Cyc.
593.

Taxation in general see Taxation.
Taxation by municipal corporations see ilu-

NiciPAL Coepobations, 28 Cyc. 1682.

92. Knoxville, etc., R. Co. f. Harris, 99
Tenn. 684, 43 S. W. 115, 53 L. R. A. 921;
Xorfolk, etc., R. Co. v. Suffolk, 103 Va. 498,
49 S. E. 658.

As interference with interstate commerce
see CoMMEBCE, 7 Cyc. 482, 484.

93. Anniston i'. Southern R. Co., 112 Ala.
657, 20 So. 915; Knoxville, etc., R. Co. v.

Harris, 99 Tenn. 684, 43 S. W. 115, 53
L. R. A. 921.

94. Norfolk, etc., R. Co. v. Suffolk, 103
Va. 498, 49 S. E. 658.

95. Knoxville, etc., R. Co. v. Harris, 99
Tenn. 684, 43 S. W. 115, 53 L. R. A. 921.
96. Florida Cent., etc., R. Co. c. Columbia,

54 S. C. 266, 32 S. E. 408 ; Knoxville, etc., R.
Co. V. Harris, 99 Tenn. 684, 43 S. W. 115, 53
L. R. A. 921; State v. Chicago, etc., Rl Co.,

132 Wis. 364, 112 N. W. 522; State v. Chi-

cago, etc., R. Co., 132 Wis. 345, 112 N. W.
515.
Enforcement of payment.— Under a stat-

ute approved Xov. 12, 1889, imposing a li-

cense-tax on railroad compai.ies for sleeping

cars drawn over their roads, and providing
that if it is not paid before the first day of

October in each year execution may issue

against the company, a company cannot be
in default under the statute prior to Oct. 1,

1890, and an execution issued prior thereto

for failure to pay the license-tax for 1889 is

void. Wright r. Central R., etc., Co., 85 Ga.
G19, 11 S. E. 1031.

A company nsing the track of another com-
pany under a lease or traffic contract is

liable for such a tax. Jefferson County e.
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Commonwealth Bd. of Valuation, etc., 117 Ky.
531, 78 S. W. 443, 25 Ky. L. Rep. 1637.

97. Nashville, etc., R. Co. v. Attalla, 113
Ala. 362, 24 So. 450; York v. Chicago, etc.,

R. Co., 56 Xebr. 572, 76 X"^. W. 1065 ; Florida

Cent., etc., R. Co. i'. Columbia, 54 S. C. 266,

32 S. E. 408; Norfolk, etc., R, Co. v. Suffolk,

103 Va. 498, 49 S. E. 658. See also, gener-

ally. Licenses, 25 Cyc. 600.

98. Santa Clara County r. Southern Pac.

R. Co., 66 Cal. 642, 6 Pac. 744.
99. Alabama.—^Anniston v. Southern R,

Co., 112 Ala. 557, 20 So. 915.

California.— Los Angeles v. Southern Pac.
R. Co., 61 CaL 59.

Louisiana.— New Orleans v. New Orleans,

etc., R. Co., 40 La. Ann. 587, 4 So. 512.

yehraska.— York v. Chicago, etc., R. Co.,

56 Nebr. 572, 76 X. W. 1065.
South Carolina.— Florida Cent., etc., R. Co.

c. Columbia, 54 S. C. 266, 32 S. E. 408.
Virginia.— Xorfolk, etc., R. Co. v. Suffolk,

103 Va. 498; 49 S. E. 658.

Canada.— Canadian Pac. R. Co. v. Quebec,
30 Can. Sup. Ct. 73 [affirming 8 Quebec Q. B.
246].

See 41 Cent. Dig. tit. " Railroads," § 9.

Statutory authority.— The operation of a
railroad is a " business " within the applica-
tion of a statute authorizing the imposition
of a license-tax (New Orleans r. New Or-
leans, etc., R. Co., 40 La. Ann. 587, 4 So.
512); and authority to impose a license-tax
upon " any business or avocation . . . within
the limits of the city " includes the business
of operating a railroad and does not require
that it should be carried on exclusively within
the city (Florida Cent., etc., R. Co. v. Colum-
bia, 54 S. C. 266, 32 S. E. 408).
Separate taxes for different lines.— Under

an ordinance requiring every railroad company
to pay a, certain license-tax "for each main
line of railroad" used by it within the city,

a company operating two main lines formerly
belonging to different companies must pay a
separate tax for each line (Anniston f. South-
ern R. Co., 112 Ala. 557, 20 So. 915) ; but
where a railroad company owns and operates
two connecting lines under individual names
but under one manasrement, and having but
one agent in the citv into which both run,
the company is liable for only one occupa-
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to take out a license for so doing and pay a license-tax therefor.' A municipal
corporation may also require a license-tax as a police regulation;^ but while a
municipality may be authorized by statute to impose a license-tax for purposes
of revenue/ it cannot impose a license-tax for purposes of revenue as a police

regulation or under a general power to license and regulate/ although if the sum
required is a reasonable charge for a license as a police regulation, its incidental

operation as increasing the receipts of the city treasury will not invalidate it.''

A railroad company may become hable for the payment of a hcense-fee by con-
structing its road under a municipal consent required by statute and granted
subject to the condition of paying such fee; ° but in such case the obUgation rests.

in contract and in an action to enforce the same the statute of hmitations may be
pleaded.' Where by statute railroad companies are divided into different classes,,

and a privilege tax imposed varying according to the classification of the roads to
be made by the railroad commissioners, the making of such classification is a
condition precedent to the right to collect the tax,' and the commissioners cannot-

make a back classification so as to subject a railroad company to an additional

privilege tax. for past years for which it would not be liable under the former
classification."

C. Regulation and Control— l. power to Regulate and Control." There
is a very important distinction between public and private corporations with
respect to governmental control; '' and the unhmited right of control which the
state may exercise over strictly public corporations does not apply to railroad

companies,*^ which in this regard are to be considered as private corporations
whose charters constitute contracts with the state which the legislature cannot
violate.'^ But since railroad companies are created by the state for quasi-public
purposes and are thereby affected by a public interest, the legislature may to the
extent of such interest regulate and control them except in so far as it is restricted

by the contract obligation imposed by the charter or statute under which the
companies are incorporated," and subject of course to the constitutional restric-

tion tax, under an ordinance requiring every Validity of regulations as tp rates and
corporation to pav a, license-tax for carry- charges see Constitutional Law, 8 Cyc. 874,,

ing on business (Soutliern K. Co. v. Green- 900, 969, 970, 1066, 1067, 1117-1119.
ville, 45 S. C. 602, 23 S. E. 952). 11. See Constitutional Law, 8 Cyc. 966;

1. Florida Cent., etc., E. Co. v. Columbia, Corporations, 10 Cyc. 157.

54 S. C. 266, 32 S. E. 408; Norfolk, etc., R. 12. Tinsman v. Belvidere Delaware K. Co.,,

Co. V. Suffolli, 103 Va. 498, 49 S. E. 658. 26 N. J. L. 148, 69 Am. Dec. 565.
2. See Johnson v. Philadelphia, 60 Pa. St. 13. Tinsman v. Belvidere Delaware R. Co.,

445; and, generally. Municipal Corpora- 26 N. J. L. 148, 69 Am. Dec. 565; Whiting
TiONS, 28 Cyc. 745. c. Sheboygan, etc., R. Co., 25 Wis. 167, 3 Am.

3. San Jose v. San Jose, etc., R. Co., 53 Rep. 30.

Cal. 475. 14. Kansas.— State v. Missouri Pac. R. Co.,

4. North Hudson County R. Co. v. Ho- 76 Kan. 467, 92 Pac. 606.
boken, 41 N. J. L. 71; New York v. Third Minnesota.— Jacobson v. Wisconsin, etc.,

Ave. R. Co., 33 N. Y. 42; New York v. Sec- R. Co., 71 Minn. 519, 74 N. W. 893, 70 Am.
ond Ave. R. Co., 32 N. Y. 261 [.affirming 34 St. Rep. 358, 40 L. R. A. 389; Blake t'.

Barb. 41]. See also, generally, Municipal Winona, etc., R. Co., 19 Minn. 418, 18 Am.
Corporations, 28 Cyc. 749. Rep. 345.

5. Johnson v. Philadelphia, 60 Pa. St. New York.— Beekman v. Saratoga, etc., R.
445. Co., 3 Paige 45, 22 Am. Dec. 679.

6. Jersey City i: Jersey City, etc., R. Co., North Carolina.— Efland ». Southern R..

41 N. J. L. 360, 57 Atl. 445. Co., 146 N. C. 135, 59 S. E. 355.

7. Jersey City f. Jersey City, etc., R. Co., United States.— Georgia R., etc., Co. v^

71 N. J. L. 367, 59 Atl. 15. Smith, 128 U. S. 174, 9 S. Ct. 47, 32 L. ed.

8. Gulf, etc., E. Co. u. Adams, 83 Miss. 303, 377; Illinois Cent. R. Co. v. Hlinois, 108
36 So. 144. U. S. 541, 2 S. Ct. 839, 27 L. ed. 818; Ruggles.

9. Gulf, etc., R. Co. v. Adams, 85 Miss. 772, v. Illinois, 108 U. S. 526, 2 S. Ct. 832, 27
38 So. 348. L. ed. 812; Chicago, etc., R. Co. v. Cutts,

10. Constitutionality of statutes imposing 94 U. S. 155, 24 L. ed. 94 [affirming 5 Fed.
regulations in regard to railroads see Con- Cas. No. 2,666] ; McCoy v. Cincinnati, etc.,

stitutional Law, 8 Cyc. 871, 874, 972, 1069, R. Co., 13 Fed. 3.

1099, 1116. See 41 Cent. Dig. tit. "Railroads," § 5.

[I, C, 1]
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tions against the impairment of vested rights/^ denial of the equal protection

of the laws/" or due process of law." Railroad charters are also taken subject

to any constitutional provisions existing at the time authorizing the alteration

or repeal of railroad charters/* or authorizing the legislature to pass laws pre-

scribing certain regulations/" and subject to existing general laws relating to

railroad companies.^" Many regulations may also be sustained under a power
expressly reserved to the legislature to repeal, alter, or amend the charter of the

company,^' or under the general police power of the state.^^ The legislature may
exercise its power of regulation through the instrumentality of some inferioj

tribunal, such as a railroad or corporation commission,^^ or it may delegate to

municipal corporations the power of making regulations as to matters within

their corporate Umits.^*

2. Judicial Supervision. In some cases particular courts are invested by

In Canada railroads declared to be works
for the general advantage of Canada are un-
der the control of the dominion legislature
(Grand Trunk E. Co. v. Hamilton Radial
Electric E. Co., 29 Ont. 143); and a rail-

road declared by a dominion act to be of this
character, although incorporated under an
act of a provincial legislature, is thereby
removed from the provincial authority as if

it had been originally incorporated by the
Dominion of Canada (Atty.-Gen. v. Van-
couver, etc., E. Co., 9 Brit. Col. 338); but
such a declaration must be made with refer-
ence to a particular road by name, and in
the absence of such declaration if the road
is located entirely within a particular prov-
ince it is under the control of that province
(Garneau v. Quebec, etc., E. Co., 12 Quebec
K. B. 205 ) ; and it is also held that while
the dominion legislature has the exclusive
right to make regulations in regard to the
construction, repair, and alteration of rail-

roads subject to its control, a regulation
not affecting the structure of a railroad but
merely requiring the company to keep rail-

road ditches cleaned out so as to prevent the
overflow of lands is one which it is compe-
tent for a provincial legislature to make
(Canadian Pac. E. Co. v. Notre Dame Parish,
[1899] A. C. 367, 68 L. J. P. 0. 54, 80 L. T.
Eep. N. S. 434).

15. Louisville, etc., E. Co. v. Tennessee R.
Commission, 19 Fed. 679. See also, generally,
CoNSTlTTJTiONAi, LAW, 8 Cyc. 894 et seq.

16. Chicago, etc., E. Co. v. Minnesota, 134
U. S. 418, 10 S. Ct. 462, 702, 33 L. ed. 970
[reversing 38 Minn. 281, 37 N. W. 782];
Louisville, etc., E. Co. v. Tennessee E. Com-
mission, 19 Fed. 679. See also, generally,
CONSTITUTIONAl LAW, 8 Cyc. 1066.

17. Chicago, etc., E. Co. r. Minnesota, 134
U. S. 418, 10 S. Ct. 462, 702, 33 L. ed. 970
[reversing 38 Minn. 281, 37 N. W. 782]

;

Clyde )'. Richmond, etc., E. Co., 57 Fed. 436;
Louisville, etc., R. Co. v. Tennessee E. Com-
mission, 19 Fed. 679. See also, generally,
CONSTITTTTIONAL LAW, 8 CyC. 1116, 1117.

18. Peik V. Chicago, etc., E. Co., 94 U. S.

164, 24 L. ed. 97 [affirming 19 Fed. Cas. No.
11.138, 6 Biss. 1771.

19. Wellman v. Chicago, etc., E. Co., 83
Mich. 592, 47 N. W. 489.

20. Cincinnati, etc., E. Co. v. Connersville,

[I, C. 1]

(Ind. 1908) 83 N. E. 503. See also Iron E.

Co. V. Lawrence Furnace Co., 49 Ohio St. 102,

30 N. E. 616.

21. Com. r. Eastern E. Co., 103 Mass. 254,

4 Am. Eep. 555 ; U. S. v. Western Union Tel.

Co., 50 Fed. 28 [reversed in 59 Fed. 813, 8

C. C. A. 282 (reversed in 160 U. S. 1, 16

S. Ct. 190, 40 Fed. 319)].
Extent of power of legislature.^ Under a

reservation of the right to alter, amend, or

repeal charters see CoNSTrruTioNAii Law, 8

Cyc. 964.

Under an act of congress providing that a
railroad company aided by the government
should pay to government directors of the
company a per diem compensation to be
fixed by the company, and their actual travel-

ing expenses, and reserving a right to alter,

amend, or repeal the act, a later act fixing

ten dollars per day as their compensation
and ten cents for each mile of travel is a
reasonable regulation which may legally be
made. Brewer v. Union Pac. E. Co., 31 Hun
(N. Y.) 545 [affirmed in 101 N. Y. 647].
22. Florida.— State v. Atlantic Coast Line

R. Co., 53 Fla. 650, 44 So. 213, 13 L. R. A.
N. S. 320.

Illinois.— Cleveland, etc., E. Co. v. People,
175 111. 359, 51 N. E. 842.

Indiana.— Cincinnati, etc., R. Co. v. Con-
nersville, 170 Ind. 316, 83 N. E. 503.

Vermont.— Thorpe r. Eutland, etc., E. Co.,

27 Vt. 140, 62 Am. Dec. 625.
Wisconsin.— Chicago, etc., E. Co. v. Mil-

waukee, 97 Wis. 418, 72 N. W. 1118.
United States.-—-Missouri t". Kansas City,

etc., E. Co., 32 Fed. 722.

See 41 Cent. Dig. tit. " Eailroads," § 5.

Validity of particular regulations affecting
railroad companies as a proper exercise of
the police power of the state see Constitu-
tional Law, 8 Cyc. 871, 874.
Operation of road.—^Most of the police regu-

lations involve the question of the public
safety and relate more particularly to the
operation of the road and are treated in a
subsequent section of this article. See infra,
X, B, 1, a.

23. See infra, I, C, 3, a.

24. Chicago, etc., E. Co. v. State, 47 Nebr.
549, 66 N. W. 624, 53 Am. St. Rep. 557,
41 L. E. A. 481. See also, generally. Con-
stitutional Law, 8 Cyc. 839, 866.
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statute with jurisdiction to make certain regulations in regard to railroads,^ or

to enforce the orders of some other tribunal, such as a railroad or corporation

commission.^" In the absence of statute the courts cannot impose upon rail-

road companies duties not required of them by law; ^' but in case of a failure to

perform the duties which they do owe to the public the courts may, at the instance

of the proper parties or public authorities, intervene to compel the performance
of such duties.^' While the state has a right to institute proceedings to forfeit

the charter or annul the corporation for failure to perform its public duties,^" it

is not thereby precluded from the right to .invoke the powers of the courts to

compel a performance of such duties.^" Where there is a clear legal duty its

performance may be enforced by mandamus,'' whether such duty is imposed in

express terms or by impUcation from the general nature of the duties of such

companies,'^ unless there is some other adequate remedy for the enforcement

of such duty,'' or in a proper case such rehef may be afforded by courts of equity.'*

The exercise of purely discretionary powers on the part of railroad companies
cannot be controlled or interfered with by the courts unless manifestly abused."

3. Regulation by Commissioners or Other Public Officers— a. In GeneraL"
The power of the legislature to create such bodies as railroad or corporation com-
missions and through them to exercise its power of regulation over railroads has-

been repeatedly sustained,'^ subject to the hmitations that they cannot be invested

25. In re Atlantic Highlands, etc., R. Co.,

(N. J. 1896) 35 Atl. 387; People v. Northern
Cent. R. Co., 164 N. Y. 289, 58 N. E. 138;
Pennsylvania R. Co. v. Braddock Electric R.
Co., 152 Pa. St. 116, 25 Atl. 780; In re

Railroad Com'rs, 79 Vt. 266, 65 Atl. 82.

Jurisdiction and powers of courts: To re-

quire establishment of stations see infra, IV,

G, 1. To authorize the crossing of streets

and highways by railroads see infra, VI, D,

1, a. To regulate mode of crossing other rail"

roads see infra, VI, C, 3, b.

36. See infra, I, C, 3, e.

27. Alahama.— Nashville, etc., R. Co. v.

State, 137 Ala. 439, 34 So. 401.

Louisiana.— State v. Kansas City, etc., R.
Co., 51 La. Ann. 200, 25 So. 126.

'North Carolina.— Atlantic Express Co. v.

Wilmington, etc., R. Co., Ill N. C. 463, 16

S. E. 393, 32 Am. St. Rep. 805, 18 L. R. A.
393.

Virginia.—Chesapeake, etc., R. Co. v. Com.,
105 Va. 297, 54 S. E. 331.

United States.— Northern Pac. R. Co. v.

Washington Territory, 142 U. S. 492, 12 S.

Ct. 283, 35 L. ed. 1092 [reversing 3 Wash.
Terr. 303, 13 Pac. 604].

See 41 Cent. Dig. tit. "Railroads," § 11.

28. State o. Atlantic Coast Line R. Co., 53
Pla. 650, 44 So. 213, 13 L. R. A. N. S. 320;
People V. New York, etc., R. Co., 28 Hun
(N. Y.) 548; McCoy v. Cincinnati, etc., R.

Co., 13 Fed. 3.

29. See infra, II, J, 2.

30. People v. New York Cent., etc., R. Co.,

28 Hun (N. Y.) 543.

81. State V. New Haven, etc., Co., 37 Conn.

153 ; State v. Atlantic Coast Line Co., 53

Fla. 650, 44 So. 213, 13 L. R. A. N. S. 320;

People V. Chicago, etc., R. Co., 130 111. 175,

22 N. E. 857; State v. Northern Pac. R. Co.,

90 Minn. 277, 96 N. W. 81. See also, gen-

erally, Mawdamtjs, 26 Cyc. 365.

38. State v. Atlantic Coast Line R. Co., 53

Fla. 650, 44 So. 213, 13 L. R. A. N. S. 320;

People V. New York Cent., etc., R. Co., 28

Hun (N. Y.) 543.

33. State v. Atlantic Coast Line R. Co., 53
Fla. 650, 44 So. 213, 13 L. R. A. N. S. 320.

34. McCoy v. Cincinnati, etc., R. Co., 13
Fed. 3.

35. Georgia R., etc., Co. v. Maddox, 116 Ga,
64, 42 S. E. 315 ; Fall River Iron Works Co.

V. Old Colony, etc., R. Co., 5 Allen (Mass.)

221; Park's Appeal, 64 Pa. St. 137; Mem-
phis, etc., R. Co. V. Union E. Co., 116 Tenn.

500, 95 S. W. 1019.

Widening roadway.— Under the Pennsyl-
vania statute authorizing railroad companies
to widen their roadways "whenever in the
opinion of the board of directors the same
may be necessary to secure the safety of
persons or property and increase the facilities

of traffic thereon," the question as to the
time and mode of such widening is one
exclusively for the board of directors and
not subject to review by the court except,

when exercised corruptly or capriciously.

Lodge V. R. Co., 1 Leg. Gaz. (Pa.) 131.

36. Interstate commerce commission see
CoMMEEOE, 7 Cye. 485 et seq.

37. Florida.— Storrs v. Pensacola, etc., R.
Co., 29 Fla. 617, 11 So. 226; McWhorter v.

Pensacola, etc., R. Co., 24 Fla. 417, 5 So.

129, 12 Am. St. Rep. 220, 2 L. R. A. 504.

Georgia.—^Georgia E. Co. v. Smith, 70 Ga.
694.

Illinois.— People v. Chicago, etc., R. Co.,

223 111. 581, 79 N. E. 144; Chicago, etc.,

R. Co. V. Jones, 149 111. 361, 37 N. E. 247,.

41 Am. St. Rep. 278, 24 L. R. A. 141.

Kansas.— State v. Missouri Pac. R. Co.,

76 Kan. 467, 92 Pac. 606.

Lomsiana.— Morgan's Louisiana, etc., R.
Co. V. Railroad Commission, 109 La. 247, 33
So. 214.

Maine.— Railroad Commission v. Portland,

etc., R. Co., 63 Me. 269, 18 Am. Rep. 208.

[I, C, 3, a]
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•n-ith strictly legislative,^^ or judicial powers,'" and that their powers and proceed-

ings must be within the constitutional restrictions relating to due process of law,

and equal protection of the laws,*" and that a state cannot authorize a railroad

commission to regulate interstate commerce." So a railroad conmiisdon legally

constituted is an administrativs body,*= and not legislative,^ or a court," although

they do in some cases exercise some functions of a judicial character,'^ nor are

their decisions judgments in the ordinary sense of the t:rm.*° So also an order

yorth Carolina.— Corporation Commission
r. Seaboard Air Lin« R. Co., 140 N. C.'239,
53 S. E. 941 ; Corporation Commission v.

Atlantic Coast Line R. Co., 139 N. C. 126,

51 S. E. 793; Atlantic Express Co. v. Wil-
mington, etc., R. Co.. Ill N. C. 463, 16 S. E.
393, 32 Am. St. Rep. 865, 18 L. R. A. 393.

United States.— Reagan v. Farmers' L. &
T. Co., 154 U. S. 362, 14 S. Ct. 1047, 38
Ij. ed. 1014; Stone v. Farmers L. & T. Assoc,
116 U. S. 307, 6 S. Ct. 334, 388, 29 L. ed.

636.

See 41 Cent. Dig. tit. "Railroads," § 13.

See also, generally. Constitutional Law,
8 Cyc. 834.

In Canada the Railway Act of 1903 estab-

lished a board of railway commissioners
-which is invested with the powers and duties
previously exercised by the railway commit-
tee of the privy council. Canadian Pac. R.
Co. 1-. Grand Trunk R. Co., 12 Out. L. Rep.
320.

38. Georgia R. Co. v. Smith, 70 Ga. 694;
State r. Great Northern R. Co., 100 ilinn.

445, 111 N. W. 289, 10 L. R. A. N. S.

250.

39. Chicago, etc., R. Co. v. Minnesota, 134
TJ. S. 418, 10 S. Ct. 462, 702, 33 L. ed. 970
Ireversing 38 Minn. 281, 37 N. W. 782].
See also, generally, Constttutional Law,
8 Cyc. 809, 858.

40. Chicago, etc., R. Co. v. Minnesota, 134
V. S. 418, 10 S. Ct. 462, 702, 33 L. ed. 970
{reversing 38 Minn. 281, 37 X. W. 782] ;

Mercantile Trust Co. v. Texas, etc., R. Co.,

51 Fed. 529; Louisville, etc., R. Co. v. Ten-
nessee R. Com'rs, 19 Fed. 679.

41. Mobile, etc., R. Co. v. Sessions, 28 Fed.
592.
The Illinois statute requiring all railroad

companies doing business within the state to

make annual reports to the railroad and
warehouse commission applies to foreign rail-

road companies engaged in interstate com-
merce as well as domestic companies, and the
act is not in conflict with the provisions of

the federal constitution or laws relating to
interstate commerce. People 17. Chicago, etc.,

R. Co., 223 111. 581, 79 N. E. 144.

42. Connecticut.—State v. New Haven, etc.,

R. Co.. 43 Conn. 351.

Illinois.— Chicago, etc., R. Co. v. Jones,
!49 111. 361, 37 K. E. 247, 41 Am. St. Rep.
278, 24 L. R. A. 141.

Kansas.— State r. Missouri Pac. R. Co.,

76 Kan. 467, 92 Pac. 606.

Louisiana.— Morgans, etc., R. Co. i'. Rail-

road Commission. 109 La. 247, 33 So. 214.

Minnesota.— State r. Great Northern R.
Co., 100 Minn. 445, 111 N. W. 289, 10

L. R. A. N. S. 250.
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North Carolina.— State v. Wilson, 121

N. C. 425, 28 S. E. 554.

United Stales.— Reagan V. Farmers' L. &
T. Co., 154 U. S. 362, 14 S. Ct 1047, 38

L. ed. 1014.

See 41 Cent. Dig. tit. "Railroads,'' § 13.

43. Storrs v. Pensacola, etc., R. Co., 29

Fla. 617, II So. 226; Georgia R. Co. v.

Smith, 70 Ga. 694; Chicago, etc., R. Co. r.

Jones, 149 III. 361, 37 N. E. 247, 41 Am. St.

Rep. 278, 24 L. R. A. 141; Atlantic Express
Co. V. Wilmington, etc., R. Co., Ill N. C.

463, 16 S. E. 393, 32 Am. St. Rep. 805, 18
L. R. A. 393.

44. State v. New Haven, etc., Co., 43 Conn.
351 ; Chicago, etc., R. Co. v. Railroad Com'rs,
38 Ind. App. 439, 78 N. E. 338, 79 N. E. 520;
People V. Railroad Com'rs, 158 N. Y. 421, 53
N. E. 163 laffirming 32 N. Y. App.
Div. 158, 52 N. Y. Suppl. 901]; Mississippi

R. Commission v. Illinois Cent; R. Co., 203
U. S. 335, 27 S. Ct. 90, 51 L. ed. 209.

In North Carolina the railroad commission
was by the statute of 1891 made a court of

record, but it is held to be merely an admin-
istrative and not a judicial court, somewhat
like a board of county commissioners (State
i;. Wilmington, etc., R. Co., 122 N. C. 877,
29 S. E. 334) ; and that the object of the
act, which added nothing to the powers and
duties of the commission, was merely to give
authenticity to its records and proceedings
(State V. Wilson, 121 N. C. 425, 28 S. E.
554).
The Pacific Railway Commission is not a

judicial body and possesses no judicial pow-
ers under the acts of congress of March 3,

1887 (24 U. S. St. at L. 488), creating it,

and can determine no rights of the govern-
ment or the corporations whose affairs it is

appointed to investigate. In re Pacific R.
Commission, 32 Fed. 241, 12 Sawy. 559.
45. State v. New Haven, etc., Co., 43 Conn.

351 ; Chicago, etc., R. Co. v. Railroad Com'rs,
38 Ind. App. 439, 78 N. E. 338, 79 N. E.
520; People v. Railroad Com'rs, 158 N. Y.
421, 53 N. E. 163 [affirming 32 N. Y. App.
Div. 158, 52 X. Y. Suppl. 901].
46. State r. New Haven, etc., Co., 43 Conn.

351 (holding that since a decision of the rail-
road commissions granting a railroad com-
pany permission to discontinue a station is
not a judgment, a statute requiring the com-
pany to restore it is not void as an attempt
to annul or reverse a judgment of a judicial
tribunal) ; State r. Mason City, etc., R. Co.,
85 Iowa 516, 52 N. W. 490 (holding that an
order of the board of railroad commissioners
is not a judgment or conclusion which binds
the parties, but merely the basis of an ac-
tion wherein the rights of the parties are
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of a permissive character made by railroad commissioners is not a contract which
will bind the state with regard to future legislation." The powers and duties of

railroad commissioners vary to such an extent under the statutes of the different

jurisdicticJns that any enumeration thereof based upon the decided cases would
be impracticable, and the statutes should be consulted;** but it may be stated as

investigated and determined by the prescribed
rules of judicial inquiry).

47. State i). New Haven, etc., Co., 43 Conn.
351, holding that an order of the railroad
commissioners permitting the discontinuance
of a station upon certain conditions does not
constitute a contract with the state which
will prevent the legislature from subsequently
requiring it to be reestablished.

48. See the statutes of the different states;
and the following cases

:

AJabama,.— State v. Nashville, etc., R. Co.,

(1905) 39 So. 984; Nashville, etc., E,. Co. x>.

State, 137 Ala. 439, 34 So. 401.
Iowa.— State v. Mason City, etc., R. Co.,

85 Iowa 516, 52 N. W. 490.
Kansas.— State v. Missouri Pac. E. Co., 76

Kan. 467, 92 Pac. 606.
Louisiana.— Railroad Commission f. Kan-

sas City Southern R. Co., Ill La. 133, 35
So. 487 ; Morgan's Louisiana, etc., R., etc.,

Co. V. Railroad Commission, 109 La. 247, 33
So. 214.

Massachusetts.— Providence, etc., R. Co. v.

Norwich, etc., R. Co., 138 Mass. 277.
Mississippi.— State v. Yazoo, etc., R. Co.,

87 Miss. 679, 40 So. 263.
Nebraslca.— State r. Fremont, etc., R. Co.,

22 Nebr. 313, 35 N. W. 118.

Xorth Carolina.— Corporation Com'rs v.

Seaboard Air Line R. Co., 140 N. C. 239, 52
S. E. 941; Corporation Commission v. Atlan-
tic Coast Line R. Co., 139 N. C. 126, 51
S. E. 793; Atlantic Express Co. v. Wilming-
ton, etc., R. Co., Ill N. C. 463, 16 S. E. 393
32 Am. St. Rep. 805, 18 L. R. A. 393.

Oregon.— Railroad Com'rs v. Oregon R.
etc., Co., 17 Oreg. 65, 19 Pac. 702, 2 L. R. A.
195.

Texas.— International, etc., R. Co. v. Rail
road Com'rs, 99 Tex. 332, 89 S. W. 961 [af
firming^ (Civ. App. 1905) 86 S. W. 16].

Virginia.— Louisville, etc., R. Co. v. Inter-

state R. Co., 107 Va. 225, 57 S. E. 654.

England.— Didcot, etc., R. Co. v. Great
Western R. Co., [1897] 1 Q. B. 33, 66 L. J.

Q. B. 33, 75 L. T. Rep. N. S. 401, 45 Wkly.
Rep. 282 ; Reg. v. Railway Com'rs, 22 Q. B. t).

642, 53 J. P. 533, 58 L. J. Q. B. 233, 60 L. T.

Rep. N. S. 606, 6 R. & Can. Tr. Cas. 108,

37 Wkly. Rep. 446; Reg. v. Midland R. Co.,

19 Q. B. D. 540, 51 J. P. 550, 56 L. J. Q. B.

585, 57 L. T. Rep. N. S. 619, 5 R. & Can.
Tr. Cas. 267, 36 Wkly. Rep. 270; South-

Eastern R. Co. v. Railway Com'rs, 6 Q. B. D.

586, 45 J. P. 388, 50 L. J. Q. B. 201, 44
L. T. Rep. N. S. 203; Toomer v. London, etc.,

R. Co., 2 Ex. D. 450, 47 L. J. Exch. 276, 37

L. T. Rep. N. S. 161, 26 Wkly. Rep. 31;

Cowan V. North British R. Co., 11 R. & Can.
Tr. Caa. 96; Pidcock r. Manchester, etc., R.

Co., 9 R. & Can. Tr. Cas. 45; Solway Junc-

tion R. Co. V. Caledonian R. Co., 8 R. & Can.

Tr. Cas. 177.

Canada.— Canadian Northern R. Co. v.

Robinson, 37 Can. Sup. Ct. 541.

See 41 Cent. Dig. tit. " Railroads," § 13.

Companies and persons subject to regula-
tion.— It has been held that a constitutional
provision providing for a railroad commis-
sion for the regulation and control of " rail-

road and other transportation companies

"

applies to all persons engaged in transporta-
tion, whether as corporations or individuals
(Moran v. Ross, 79 Cal. 159, 21 Pac. 547);
but that a .statute which in express terms
gives railroad commissioners jurisdiction
over " railroads operated by steam " by im-
plication denies their power over railroads
operated by electricity (Kansas City, etc., R.
Co. V. Railroad Com'rs, 73 Kan. 168, 84 Pac.
755).

Classification of freight.— Under the Mis-
souri statute providing for the appointment
of railroad commissions and the division of

freights into certain classes, and fixing of

maximum rates at so much per " car load

"

for each class, where the commissioners con-
strued the term " car load " in the light of

existing usage to mean ten tons instead of

all that a car could safely carry, it was held
that such construction, being reasonable and
just, would be upheld, especially where it

had been so long acted upon as to have be-
come a rule. Pugh v. Kansas City, etc., R.
Co., 118 Mo. 506, 24 S. W. 440; Ross v.

Kansas City, etc., R. Co., Ill Mo. 18, 19
S. W. 541.

Powers with respect to particular matters.— Powers of railroad commissioners with re-

gard to determining necessity for railroad see
supra, I, B, 2. With regard to stations see

infra, IV, G, 4. Rights in and use of road
or property of one company by another com-
pany see infra, V, J, 4. Crossings of one
railroad by another railroad see infra, VI, C,

3, a. Crossings of highways by railroads
see infra, VI, D, 6, a. Abolition or removal
of grade crossings see infra, VI, D, 6, c. Con-
nections and facilities for transfers between
different railroads see infra, X, B, 3, d. Regu-
lation of rates and charges for transportation
see the following cases: Storrs v. Pensacola,
etc., R. Co., 29 Fla. 617, 11 So. 226; Georgia
R., etc., Co. V. Smith, 70 Ga. 694; Chicago,
etc., R. Co. V. Jones, 149 111. 361, 37 N. E.

247, 41 Am. St. Rep. 278, 24 L. R. A. 141;
State V. Chicago, etc., R. Co., 90 Iowa 594, 58
N. W. 1060; State ('. Chicago, etc., R. Co.,

40 Minn. 267, 41 N. W. 1047, 12 Am. St.

Rep. 730, 3 L. R. A. 238; State v. Fremont,
etc., R. Co., 23 Nebr. 117, 36 N. W. 305;
State II. Fremont, etc., R. Co., 22 Nebr. 313,
35 N. W. 118; Merrill !'. Boston, etc., R. Co.,

63 N. H. 259; Chicago, etc., R. Co. v. Minne-
sota, 134 U. S. 418, 10 S. Ct. 462, 702, 33
L. ed. 870 [reversing 38 Minn. 281, 37 N. W.
782] ; Winsor Coal Co. v. Chicago, etc., R.

[I, C, 3, a]
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a general rule that since such bodies are statutory tribunals of limited jurisdiction,*'

they can exercise only such powers as they are authorized to exercise by the stat-

utes,^" and that state raihoad commissioners have no. jurisdiction over interstate

commerce.^' So also the province and duty of railroad commissioners is to make
regulations affecting the interests and safety of the public,^' and they cannot

determine controversies or enforce contracts of a private character between rail-

road companies and individuals,^'* while on the other hand railroad companies

cannot by contracting with other railroad companies or persons restrict the power

of railroad commissioners to make orders within their jurisdiction affecting the

interests of the pubUc.^^ Under some statutes or with respect to certain matters

the powers and duties of railroad commissioners are merely advisory.^^ It has

been held that as to matters within the jurisdiction of the railroad commissioners

action on their part is necessary, before resort can be had to other adversary pro-

ceedings against the railroad company; ^° but the rule is otherwise where the

Co., 52 Fed. 716; Chicago, etc., E. Co. v.

Dey, 38 Fed. 656; llansion House Assoc, v.

London, etc., R. Co., [1896] 1 Q. B. 273, 65
L. J. Q. B. 209, 74 L. T. Rep. N. S. 463, 9

R. & Can. Tr. Cas. 174; Reg. K. Railway
Com'rs, 22 Q. B. D. 642, 53 J. P. 533, 58
L. J. Q. B. 233, 60 L. T. Rep. N. S. 606, 6

E. & Can. Tr. Cas. 108, 37 Wkly. Rep. 446;
Great Western R. Co. f. Central Wales, etc..

Junction R. Co., 10 Q. B. D. 231, 52 L. J.

Q. B. 211, 48 L. T. Rep. X. S. 234, 315, 4
R. & Can. Tr. Cas. 110, 31 Wkly. Rep. 321;
Great Western R. Co. r. Railway Com'rs, 7

Q. B. D. 182, 46 J. P. 35, 50 L. J. Q. B. 483,
45 L. T. Rep. N. S. 206, 29 \Y^\y. Rep. 901;
Watson V. Midland R. Co., 9 R. & Can. Tr.

Cas. 90. Power of railway and canal com-
missioners under the Railway and Canal
TrafBc Act of 1894, § 4, to hear and deter-

mine disputes between railroad companies
and shippers and to grant an allowance or
rebate see Vickers v. Midland R. Co., 87
L. T. Rep. N. S. 665, 11 R. & Can. Tr. Caa.

249 ; Crompton v. Lancashire, etc., R. Co.,

11 R. & Can. Tr. Cas. 285; Cowan i\ North
British R. Co., 11 R. & Can. Tr. Cas. 271;
Gilstrap i'. Great Northern R. Co., 11 R. &
Can. Tr. Cas. 265; Girardot v. Great Eastern
R. Co., 11 R. & Can. Tr. Cas. 244; Hunting-
ton V. Lancashire, etc., R. Co., 17 T. L. R. 458,

11 R. & Can. Tr. Cas. 237.

49. Eastern R. Co. v. Concord, etc., R. Co.,

47 N. H. 108; State v. Chicago, etc., R. Co.,

16 S. D. 517, 94 N. W. 406.

50. Alabama.— Nashville, etc., R. Co. v.

State, 137 Ala. 439, 34 So. 401.

Mississippi.— State v. Yazoo, etc., R. Co.,

87 Miss. 679, 40 So. 263.

Nebraska.— State v. Fremont, etc., R. Co.,

23 Nebr. 117, 36 N. W. 305.

New Hampshire.— Merrill v. Boston, etc.,

R. Co., 63 N. H. 259; Eastern R. Co. v. Con-
cord, etc., R. Co., 47 N. H. 108.

North Carolina.— Atlantic Express Co. v.

Wilmington, etc., R. Co., Ill N. C. 463, 16

S. E. 393, 32 Am. St. Rep. 805, 18 L. R. A.

393.

Oregon.— Railroad Com'rs V. Oregon R.,

etc., Co., 17 Greg. 65, 19 Pac. 702, 2 L. R. A.

195.

South Carolina.— Railroad Com'rs i'. Co-

lumbia, etc., R. Co., 26 S. C.353, 2 S. B. 127.
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England.— Reg. v. Railway Com'rs, 22
Q. B. D. 642, 53 J. P. 533, 58 L. J. Q. B. 233,

60 L. T. Rep. N. S. 606, 6 E. & Can. Tr. Cas.

108, 37 Wkly. Rep. 446; Great Western R.
Co. 1-. Waterford, etc., R. Co., 17 Ch. D. 493,

50 L. J. Ch. 513, 44 L. T. Rep. N. S. 723, 29
Wkly. Rep. 826; Great Western R. Co. v.

Halesowen R. Co., 52 L. J. Q. B. 473, 48
L. T. Rep. N. S. 710, 4 R. & Can. Tr. Cas.

224; Cowan v. North British R. Co., 11 R. &
Can. Tr. Cas. 96.

See 41 Cent. Dig. tit. " Railroads," § 13.

The railway conunittee of the privy council
under the former Canadian statute could
exercise only such powers as were conferred
upon it by the statute. Grand Trunk R. Co.
r. Toronto, 32 Ont. 120.
Hallway and dock company.— Railway

commissioners have no jurisdiction to deter-

mine complaints against a railway and dock
company for any inequality of dues levied in
respect to a dock forming a distinct part of
their undertaking, although such company
be also owners of other docks not distinct
from bvit connected with their railway. East
India, etc.. Dock Co. f. Shaw, etc., Co., 39
Ch. D. 524, 57 L. J. Ch. 1038, 60 L. T. Rep.
N. S. 142, 6 R. & Can. Tr. Cas. 94.

51. State i: Chicago, etc., R. Co., 40 Minn.
267, 41 N. W. 1047, 12 Am. St. Rep. 730, 3
L. R. A. 238; Sternberger v. Cape Fear, etc.,

R. Co., 29 S. C. 510, 7 S. E. 836, 2 L. R. A.
105; Mobile, etc., R. Co. v. Sessions, 28 Fed.
592; Louisville, etc., R. Co. v. Tennessee R.
Commission, 19 Fed. 679.
Exclusive power of congress to regulate in-

terstate conunerce see Commerce, 7 Cyc. 420-
422.

52. Toronto v. Grand Trunk U. Co., 4 Can.
R. Cas. 62.

53. People v. Railroad Com'rs, 158 N. Y.
421, 53 N. E. 163 [affirming 32 N. Y. App.
Div. 158, 52 N. Y. Suppl. 901] ; Toronto »,
Grand Trunlc R. Co., 4 Can. R. Cas. 62.

54. Niagara, etc., R. Co. v. Grand Trunk
R. Co., 3 Can. R. Cas. 256.

55. Nashville, etc., R. Co. r. State, 137 Ala.
439, 34 So. 401; State v. Missouri Pac. R.
Co., 55 Kan. 708, 41 Pac. 964, 49 Am. St.
Rep. 278, 29 L. R. A. 444; State r. Kansas
Cent. R. Co., 47 Kan. 497, 28 Pac. 208.

56. State v. Chicago, etc., R. Co., 19 Nebr.
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statute in regard to the railroad commission provides that the remedies provided
thereby shall not limit or exclude any other remedies existing by virtue of other
statutes or common law.^^

b. Qualifleations, Appointment, and Removal. The legislature may prescribe

the quahfications for office of railroad commissioners/' and in particular cases

it seems that the general rule in regard to such public officers ^" would disquahfy
a railroad commissioner from passing upon questions in which he was personally
interested. ^^ The mode of electing or appointing railroad commissioners and
their term of office is regulated by the statutes,"' and under a statute providing
that the railroad commissioners shall hold office for a certain term "and until

their successors are elected and qualified," a failure of the legislature to elect a
successor at the expiration of the term of office of a railroad commissioner does
not create a vacancy in the office."^ Where the office of railroad commissioners
is of legislative origin, the legislature may reserve the right of removal,"^ and may
confer upon the governor the right of suspending a railroad commissioner from
office."^ Under a statute authorizing an executive council to remove railroad

commissioners at any time and elect others to fill the vacancy, the exercise of

such power is discretionary and cannot be prevented or interfered with by the
courts,"'' and a statute authorizing the governor without judicial proceedings to

suspend a railroad commissioner who becomes interested in a railroad, and report

such fact and the reasons therefor to the legislature for final action, is not uncon-
stitutional as denying such commissioner the equal protection of the laws or
depriving him of property without due process of law.**

e. Salaries, Assistants, and Expenses. The statutes in some cases provide
that the salaries of railroad commissioners shall be paid in the same manner as

those of other state officers,"' or that their salaries and expenses shall be borne
by the several railroad companies,"* and also provide for the appointment of

476, 27 N. W. 434; People v. Brooklyn
Heights R. Co., 172 N. Y. 90, 64 N. E. 788
lamming 69 N. Y. App. Div. 549, 75 N. Y.
Suppl. 202] ; Grand Trunk K. Co. v. Per-
rault, 36 Can. Sup. Ct. 671.

57. Missouri Pae. R. Co. v. State, 69 Kan.
652, 77 Pae. 286, holding that under such a
provision an application for mandamus to
compel a railroad company to restore a high-
way to its former condition may be main-
tained without any previous action or order
in regard thereto by the railroad commis-
sioners.

58. State v. Wilson, 121 N. C. 425, 28 S. E.
654. » See also, generally, Offioees, 29 Cyc.
1375.

59. See Officers, 29 Cyc. 1435.
60. Southern Pae. Co. v. California R.

Com'rs, 78 Fed. 236, holding, however, that
the interest of one of the commissioners as a
shipper of grain will not invalidate a rate

regulation which was adopted by a unani-
mous vote.

61. See the statutes of the several states;

and the following cases: State v. Mitchell,

60 Kan. 289, 33 Pae. 104, 20 L. R. A. 306
(quoting Kansas statute of 1883, providing
for the election of railroad commissioners by
the executive council to hold oflSce for three
years from the date of election) ; Eddy v.

Kincaid, 28 Oreg. 537, 41 Pae. 156, 655 (hold-

ing that the Oregon statute providing that
the railroad commissioners shall be chosen
biennially by the state legislature is not un-
constitutional) ; Savage v. Pickard, 14 Lea

[4]

(Tenn.) 46 (quoting the Tennessee statute

of 1883, providing for the appointment of

three competent persons as railroad commis-
sioners by the governor of the state to hold
office until Jan. 1, 1885).

62. Eddy v. Kincaid, 28 Oreg. 537, 41 Pao.
156, 655. See also, generally, Officebs, 29
Cyc. 1399, 1400.

63. State v. Wilson, 121 N. C. 425, 28 S. E.
554.
Eemoval of officers generally see Offioees,

29 Cyc. 1406 et seq.

64. State v. Wilson, 121 N. C. 425, 23
S. E. 554.

65. State v. Mitchell, 50 Kan. 289, 33 Pae.

104, 20 L. R. A. 306.

66. State v. Wilson, 121 N. C. 425, 28
S. E. 554.

67. Savage v. Pickard, 14 Lea (Tenn.) 46,

holding that under a statute providing that
the railroad commissioners shall receive a
salary of two thousand dollars each, to be

paid as the salaries of other state officers

" unless restrained by law from the perform-

ance of their duties," their salaries did not

cease upon the suing out of temporary in-

junctions at the instance of several railroad

companies from performing their duties as far

as those companies are concerned, and which

had never been made perpetual by final de-

crsps.

68. People v. Chapin, 106 N. Y. 265, 12

N. E. 595; Charlotte, etc., R. Co. v. Gibbes,

27 S. C. 385, 4 S. E. 49; Columbia, etc., R.

Co. V. Gibbes, 24 S. C. 60.

[I, C, 3. e]
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certain secretaries, clerks, or. assistants and the salaries which they are to

receive. °'

d. Procedure and Orders. As to matters within their jurisdiction railroad

commissioners may act either upon the complaint of a person aggrieved or upon
their own motion.™ The procedure to be followed by the commissioners in the

determination of questions of which they have jurisdiction is ordinarily regulated

by the statutes and must be complied with; " but a power expressly conferred

to hear and determine certain matters is not to be denied because all the details

of procedure are not prescribed, since the commissioners have inherent power
to make such rules not inconsistent with the law as are necessary to the exercise

Kule of apportionment.— Under a statute
providing that the salaries and expenses of

railroad commissioners shall be borne by the
several railroad companies according to their
means, to be apportioned one half in propor-
tion to the net income and one half in propor-
tion to " the length of the main track or
tracks on road," the length, where there are
two or more parallel tracks between two ter-

minal points, is the distance between those
points and not the number of miles of rail.

People V. Chapin, 106 N. Y. 265, 12 N. B.
595.

69. State ). Clausen, 44 Wash. 437, 87 Pac.

498, holding that under a statute authorizing
the commissioners to appoint a secretary and
clerks and fix their salaries within certain
limits, and also to employ such " experts as

may be necessary to perform the duties that
may be required of them," the commissioners
also have power to fix the salary of such ex-

perts which in the absence of fraud cannot be
reviewed.

In North Dakota the statute of 1389 pro-
viding for the appointment of a " secretary "

for the commissioners at one thousand five

hundred dollars a year is repealed by the
statute of 1890, providing for a " clerk " for

the railroad commissioners and fixing his sal-

ary at one thousand dollars a year, and re-

pealing all previous laws in conflict with it.

State V. Currie, 3 N. D. 310, 55 N. W.
858.

70. State r. Chicago, etc., R. Co., 86 Iowa
641, 53 N. W. 323.

In England in case of an increase of rates

a complaint may be made to the railway com-
missioners by a trader's association without
proof that there has been any complaint to
the association by any particular traders or

that the association represents individuals

who are aggrieved. JIansion House Assoc, v.

Great Western E. Co., [1895] 2 Q. B. 141, 64
L. J. Q. B. 434, 72 L. T. Rep. N. S. 523, 9

E. & Can. Tr. Cas. 58, 14 Reports 429.

Joinder of respondents.— Where a com-
plaint is made under section 1 of the English
Railway and Canal Traffic Act of 1894 that

a rate increased by a railway company jointly

with other railway companies is unreasonable,

the complainant must join all the railway
companies concerned as respondents. Map-
perlev Colliery Co. v. Midland E. Co., 65

L. J."0- E. 272, 9 E. & Can. Tr. Cas. 147.

71. State r. Chicago, etc., R. Co., 90 Iowa
594, .iS N. W. 1060; State v. Chicago, etc., R.

Co., 86 Iowa 641, 53 N. W. 323; State v.
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Chicago, etc., E. Co., 16 S. D. 517, 94 N. W.
400; In re Rutland R. Co., 79 Vt. 53, 04 Atl.

233.

Noticing and hearing.— Under the Iowa
statute an order of railroad commissioners
fixing a schedule of maximum rates, if it is

a new and independent schedule and not
merely a revision of a former schedule, is not
binding unless the notice of intention to fix

such rates was given as required by the stat-

ute (State xj. Chicago, etc., E. Co., 90 Iowa
594, 58 N. W. 1060) ; and under the Vermont
statute which provides by section 3987 for

an investigation of the cause of a railroad ac-

cident by railroad commissioners on notice,

and section 3989 as amended by the act of

1902, which declares that when, in the judg-
ment of the commissioners, after investiga-

tion and hearing, on reasonable notice, it ap-
pears that any change in the manner of

operating a railroad is reasonable and ex-

pedient to facilitate the public safety the
commissioners shall order the same, it ia

held that where the commissioners gave no-
tice of an investigation of an accident, under
section 3987, but no .notice was served that
proceedings would be taken under section

3989, an order as to the mode of subsequently
operating trains was without jurisdiction and
void (In re Rutland R. Co., 79 Yt. 53, 64
Atl. 233).

Costs.— The railroad commissioners have
no jurisdiction, under the English Regulation
of Railways Act of 1873, to order a railway
company, in whose favor they have decided
upon an application to them against such
company, to pay any costs to the unsuccess-
ful applicant (Foster r. Great Western R.
Co., 8 Q. B. D. 515, 51 L. J. Q. B. 233, 46
L. T. Rep. N. S. 74, 4 R. & Can. Tr. Cas. 58,
30 Wkly. Rep. 398 ) ; but under section 2 of
the Railway and Canal Traffic Act of 1894,
which provides that in proceedings before the
commissioners other than disputes between
two or more companies, the commissioners
shall not have power to award costs on either
side unless they are of the opinion that the
claim or defense was frivolous and vexatious,
it is held that this section applies only to
costs of the case itself, and does not take
away the power of the commissioners under
section 19 of the Railway and Canal Traffic
Act of 1888, to deal with the costs of and
incidental to other proceedings, such as inter-
locutory applications (Rickett v. Midland R.
Co., [1896] 1 Q. B. 260, 65 L. J. Q. B. 274, 9
R. k Can. Tr. Cas. 107).
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of the powers conferred upon them.'^ The orders of the railroad commissioners
must be definite and specific as to what is required to be done by the railroad

company."
e. Enforcement of Orders. Where an order of railroad commissioners is

merely of a permissive character, authorizing a railroad company to do or refrain

from some act, nothing further is necessary to make it effective; ''^ but if it is of a
mandatory character and is a valid order and has not been complied with, it may
be enforced by the courts,'^ and usually the statutes make express provision as to

the manner of enforcing such orders.'" In the absence of other provision man-
damus is a proper remedy to enforce valid orders of railroad commissioners." The
courts will not enforce an order which the commissioners had no authority to

make,'^ or which under the circumstances of the particular case is unreasonable

or unjust, '° or involving a matter as to which the powers of the commissioners
are merely advisory,*" or where the order was based upon a complaint filed by some
third person which did not state facts sufficient to justify the order.*' On a

proceeding by mandamus to enforce an order of the commissioners they must
bring themselves within the terms of the statute and allege performance of any
conditions precedent,'^ and the order itself must be definite and certain as to

72. Atlantic Express Co. v. Wilmington,
etc., R. Co., Ill N. C. 463, 16 S. E. 393, 32
Am. St. Eep. 805, 18 L. R. A. 393.

73. State v. Chicago, etc., R. Co., 16 S. D.
517, 94 N. W. 406.

74. People v. Railroad Com'ra, 158 N. Y.
421, 53 N. E. 163 [afp/rming 32 N. Y. App.
Div. 158, 52 N. Y. Suppl. 901].

75. Railroad Com'rs v. Portland, etc., R.
Co., 63 Me. 269, 18 Am. Rep. 208; Railroad
Com'rs V. Atlantic Coast Line R. Co., 71
S. C. 130, 50 S. E. 641.

76. Nashville, etc., R. Co. v. State, 137
Ala. 439, 34 So. 401 ; State ;;. Atlantic Coast
Line R. Co., 53 Fla. 650, 44 So. 213, 13
L. R. A. N. S. 320 ; State v. Fremont, etc., R.
Co., 22 Nebr. 313, 35 N. W. 118; People v.

Brooklyn Heights R. Co., 172 N. Y. 90, 64
N. E. 788 [affirming 69 N. Y. App. Div. 549,
75 N. Y. Suppl. 202].
In Iowa the statute gives the district courts

of the state jurisdiction to enforce orders and
regulations made by the railroad commission-
ers affecting public rights, the proceeding to
be by an equitable action (Smith v. Chicago,
etc., R. Co., 86 Iowa 202, 53 N. W. 128 ; State
V. Mason City, etc., E. Co., 85 Iowa 516, 52
N. W. 490) ; which is not to be instituted by
the commissioners in their own names but in

the name of the state and prosecuted by the
attorney-general (State v. Chicago, etc., R.
Co., 90 Iowa 594, 58 N. W. 1060; Smith v.

Chicago, etc., R. Co., supra )

.

In Kansas the statute provides for the en-
forcement of orders of the railroad commis-
sioners by mandamus. State v. Missouri Pac.
R. Co., 76 Kan. 467, 92 Pac. 606.

In New York the statute of 1890 gives the
supreme court at special term jurisdiction to
enforce orders of the railroad commissioners
by mandamus. People v. Delaware, etc.,

Canal Co., .32 N. Y. App. Div. 120, 52 N. Y.
Suppl. 850 [af^rmed in 165 N. Y. 362, 59
N. E. 138, and distinguishing People v. New
York, etc., R. Co., 104 N. Y. 58, 9 N. E. 856,
58 Am. Rep. 484, decided prior to the enact-
ment of this statute].

In South Carolina it was held that under
Gen. St. § 1539, as amended by the act of

1882, the railroad commissioners could not

maintain an action for the enforcement of

their orders, but that the remedy was by an
action for the penalty prescribed by the stat-

ute to be brought by the attorney-general in

the name of the state upon the request of

the railroad commissioners (Railroad Com'rs
V. Columbia, etc., R. Co., 26 S. C. 353, 2 S. E.

127); but under Code (1902), § 2119, it is

expressly provided that the orders of the rail-

road commissioners may be enforced by man-
damus issued by a justice of the supreme
court or circuit judge on application of the

commissioners (Railroad Com'rs v. Atlantic

Coast Line R. Co., 71 S. C. 130, 50 S. E.

641).
77. State v. Atlantic Coast Line E. Co., 48

Fla. 114, 37 So. 652; State f. Missouri Pac.

R. Co., 76 Kan. 467, 92 Pac. 606; Railroad

Com'ra i\ Portland, etc., R. Co., 63 Me. 269,

18 Am. Rep. 208; State v. Fremont, etc., R.

Co., 22 Nebr. 313, 35 N. W. 118. See also

Mandamus, 26 Cyc. 372.

The existence of a different statutory rem-

edy will not preclude the remedy by man-
damus to enforce orders of railroad commis-
sioners. State V. Fremont, etc., R. Co., 22

Nebr. 313, 35 N. W. IZS.

78. Nashville, etc., R. Co. r. State. 137

Ala. 439, 34 So. 401; State v. Yazoo, etc., R.

Co., 87 Miss. 679, 40 So. 263.

79. State v. Des Moines, etc., R. Co., 87

Iowa 644, 54 N. W. 461; State v. Chicago,

etc., R. Co., 86 Iowa 304, 53 N. VC. 253;

State r. Yazoo, etc., R. Co., 87 Miss. 679, 40

So. 263.

80. Nashville, etc., R. Co. v. State, 137

Ala. 439, 34 So. 401; State v. Missouri Pac.

E. Co., 55 Kan. 708, 41 Pac. 964, 49 Am. St.

Rep. 278, 29 L. R. A. 444; State v. Kansas
Cent. R. Co., 47 Kan. 497. 28 Pac. 208.

81. State r. Chicago, etc., R. Co., 86 Iowa

641, 53 N. W. 323.

82. Stat<i r. Chicago, etc., R. Co., 16 S. D.

517, 94 N. W. 406.

[I. C. 3, e]
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what the railroad conipany is required to do.'^ Under the Louisiana constitution

railroad commissioners may impose a penalty for non-compUance with their orders

and sue for its recovery.^*

f. Judicial Interference With or Review of Orders. In some cases the stat-

utes give a right of appeal from orders of railroad commissioners/^ or authorize

the railroad company to bring an action against the commissioners to have the

regulation, order, or finding vacated,*' with a right of appeal from the judgment
there rendered to the supreme appellate court,*' and the orders of railroad com-

83. State v. Chicago, etc., K. Co., 16 S. D.
517, 94 N. W. 406.

84. Railroad Com'rs B. Kansas City South-
ern R. Co., Ill La. 133, 35 So. 487.

85. Chicago, etc., E,. Co. v. Railroad Com'rs,
38 Ind. App. 439, 78 N. E. 338, 79 N. B. 520;
Corporation Com'rs v. Atlantic Coast Line R.
Co., 139 N. C. 126, 51 S. E. 793; and cases

cited infra, this note.

Under the Indiana statute of 1905, author-
izing a railroad company to appeal directly

to the appellate court from any " rate, clas-

sification, rule, charge, or general regulation "

adopted by the railroad commission, no ap-

peal lies directly to the appellate court from
an order of the commission requiring the in-

stallation of an interlocking device at a
crossing, but if any appeal may be taken it

should be in the first instance to the circuit

or superior court. Grand Rapids, etc., R. Co.

V. Railroad Commission, 38 Ind. App. 657,

78 N. E. 358.

Under the Minnesota statute of 1887, it is

held that the right of appeal given by sec-

tion 15 does not apply to purely adminis-
trative orders made under section 10, relat-

ing to the manner of operating the road, but
only to orders made under sections 13 and 14
upon the complaint of some person charging
the company with a violation of duty result-

ing in damage or injury to him, and that as

to orders of the former class objection can
be made only»by way of defense to an action

brought to enforce them. Minneapolis, etc.,

R. Co. V. Railroad, etc., Com'rs, 44 Minn. 336,

46 N. W. 559.

In Worth Carolina the statute allows an
appeal from the decision of the railroad com-
mission to the superior court and from that
court to the supreme coul't. The further pro-

vision of the statute authorizing an appeal
from the railroad commission direct to the
supreme court " Tvhpre no exception is made
to the facts as found by the commission " has
been held to be in conflict with the provisions

of the constitution. State v. Wilmington,
etc., R. Co., 122 N. C. 877, 29 S. E. 334.

In England under the Regulation of Rail-

ways Act of 1873, it was provided that the
railway commissioners should, in cases aris-

ing under certain sections, and might in all

other proceedings, state a case in writing for

the opinion of a superior court on questions

of law, under which provision the commis-
sioners might state a case arising under sec-

tion 15, although the statute provided that
their decision under that section should be
binding on all courts and in all legal pro-

ceedings (Hall V. London, etc., R. Co., IS

[I, C, 3, e]

Q. B. D. 505, 53 L. T. Rep. N. S. 345, 5 R. &
Can. Tr. Cas. 28 ) ; and the Railway and
Canal Traffic Act of 1888 provided for an
appeal from the railway commissioners to a
superior court on questions of law (North

Eastern R. Co. v. North British R. Co., 10

R. & Can. Tr. Cas. 82).
In Canada the Railway Act of 1903 pro-

vides that the decision of the railroad com-
missioners as to matters of fact shall be bind-

ing and conclusive but authorizes an appeal

to the supreme court on questions of law
upon leave granted to appeal by the board
or by a justice of the supreme court (Cana-

dian Pac. R. Co. V. Grand Trunk R. Co., 12

Ont. L. Rep. 320) ; but it is held that no
appeal can be taken from the order of a
justice granting or refusing leave to appeal

from the decision of the commissioners
(Williams v. Grand Trunk R. Co., 36 Can.

Sup. Ct. 321, 4 Can. R. Cas. 302).
Appeal as supersedeas.— The appeal from

an order of the railroad commissioners to the

superior court given by the Connecticut stat-

ute is an independent proceeding before the

superior judge, and therefore the provision of

the statute that the appeal shall operate as a
supersedeas does not come into operation
until the court takes jurisdiction of the ap-

peal, and a decision by it that it has no
jurisdiction thereof shows that there was no
supersedeas. New York, etc., R. Co. v. Cock-
croft, 49 Fed. 3.

Costs of appeal.— In England on an appeal
from a decision of the railway commissioners,
in a dispute other than between two or more
companies, the court of appeals has power
to give the costs of the appeal to the success-

ful party, notwithstanding section 2 of the
Railway and Canal Traflfic Act of 1894. Man-
sion House Assoc, v. Great Western R. Co.,

[1895] 2 Q. B. 141, 64 L. J. Q. B. 434, 72
L. T. Rep. N. S. 523, 9 R. & Can. Tr. Cas.

58, 14 Reports 429.

86. See Railroad Com'rs v. Missouri Pac.
R. Co., 71 Kan. 193, 80 Pac. 53; Morgan's
Louisiana, etc., R. Co. v. Railroad Commis-
sion, 109 La. 247, 33 So. 214.

Sf. Railroad Com'rs v. Missouri Pac. R.
Co., 71 Kan. 193, 80 Pac. 53 (holding that
on the appeal to the supreme court that
court cannot pass upon the weight and credi-

bility of evidence as in an original proceed-
ing) ; Morgan's Louisiana, etc., R. Co. v. Rail-

road Commission, 109 La. 247, 33 So. 214
(holding that on such appeal the supreme
court acts as a judicial tribunal and not as

a mere administrative board supervisory of

the acts of the railroad commission).
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missioneis may also be reviewed on certiorari; ^* but on appeal the court will

not reverse an order of the commissioners unless clearly erroneous.*^ So also in

an action or proceeding to enforce an order of the railroad commissioners the
court may inquire into whether the commissioners have exceeded their juris-

diction,'"' or whether the order of the commissioners is under the circumstances
unreasonable or unjust," and upon an affirmative finding in either case refuse

to enforce the order. "^ Courts of equity also have jurisdiction to prevent illegal

or improper acts on the part of the railroad commissioners,"^ and so a court of

equity may enjoin proceedings or the enforcement of orders of railroad commis-
sioners where they are acting under a statute which is unconstitutional,"* or in

making the order they have exceeded their jurisdiction,"^ or the order is under
the circumstances imreasonable or unjust; "' but in so doing the court cannot fix

and determine what would be reasonable or enjoin the commissioners from making
a different order,"' and it is not a violation of an injunction against putting in

force a certain schedule of rates for the commissioners to establish a different

88. Gulf, etc., K. Co. v. Adams, 85 Miss.
772, 38 So. 348; People v. Brooklyn Heights
R. Co., 172 N. Y. 90, 64 N. E. 788 [affirming
69 N. Y. App. Div. 549, 75 N. Y. Suppl.
202]; People v. Railroad Com'rs, 158 N. Y.
421, 53 N. E. 163 ^affirming 32 N. Y. App.
Div. 158, 52 N. Y. Suppl. 901]. See also,

generally, Cebiiobabi, 6 Cyc. 750 et seq.

89. Jacobson v. Wisconsin, etc., R. Co., 71
Minn. 519, 74 N. W. 893, 70 Am. St. Rep.
358, 40 L. R. A. 389; International, etc., R.
Co. r. Railroad Com'rs, (Tex. Civ. App. 1905)
86 S. W. 16 [affirmed in 99 Tex. 332, 89
S. W. 981]; Louisville, etc., R. Co. v. Inter-
state R. Co., 107 Va. 225, 57 S. E. 654.
The burden is upon the appellant to show-

that the order was unauthorized or improper.
Jacobson v. Wisconsin, etc., R. Co., 71 Minn.
519, 74 N. W. 893, 70 Am. St. Rep. 358, 40
L. R. A. 389; Louisville, etc., R. Co. v. Inter-
state R. Co., 107 Va. 225, 57 S. E. 654.

90. Nashville, etc., R. Co. v. State, 137 Ala.
439, 34 So. 401.

91. State V. Chicago, etc., R. Co., 86 Iowa
304, 53 N. W. 253.
Under the Iowa statute on a proceeding

in the district court to enforce an order of

the railroad commissioners, the court, in pass-
ing upon the reasonableness of the order,

acts only upon the record made before the
commissioners, and the order cannot be sus-

tained by showing that it is reasonable be-

cause of the existence of other grounds not
presented to or considered by the commis-
sioners. State V. Chicago, etc., R. Co., 86
Iowa 641, 53 N. W. 323; State v. Missouri
Pac. R. Co., 76 Kan. 467, 92 Pae. 606.

92. See supra, I, C, 3, e.

93. Mississippi R. Commission v. Illinois

Cent. R. Co., 203 U. S. 335, 27 S. Ct. 90, 51
L. ed. 209, holding further that a suit by a
railroad company against a railroad commis-
sion is not a suit against the state, and that
since a railroad commission is not a court
an injunction granted by a federal court ia

not a stay of proceedings in a state court.

94. Farmers' Loan, etc., Co. v. Stone, 20
Fed. 270; Louisville, etc., R. Co. v. Ten-
nsssee R. Commission, 19 Fed. 679«
Who may sue.— Mortgage bondholders of

certain railroads in Texas, alleging that the

full interest on the bonds was not being paid
or earned, that in most cases the earnings
were insuflBcient to pay expenses, and that
the companies were willing to meet their obli-

gations but were prevented from exercising
their discretion in making remunerative rates

by the state railroad commissioners, under
pain of the penalties prescribed by the Texas
statute of 1891, show a sufficient interest to

entitle them to maintain suits to enjoin the
commission from putting into effect a sched-

ule of rates and to restrain them and the
attorney-general from suing for penalties or
enforcing the act on the ground that it was
in violation of the constitution of the United
States. Mercantile Trust Co. v. Texas, etc.,

R. Co., 51 Fed. 529.

95. Mobile, etc., R. Co. v. Sessions, 28 Fed.
592; Reg. v. Railway Com'rs, 22 Q. B. D.
642, 53 J. P. 533, 58 L. J. Q. B. 233, 60 L. T.
Rep. N. S. 606, 6 R. & Can. Tr. Cas. 108, 37
Wkly. Rep. 446.

The Thurman Act of May 7, 1878, 20 U. S.

St. atL. 59 [U. S. Comp. St. (1901) p. 3570],
gave to the United States government such a
substantial interest in the revenues of the
Union and Central Pacific Railroad com-
panies as to authorize an intervention by the
government, in a proceeding involving the
validity of an order made by state railroad
commissioners reducing the rates chargeable
by one of such companies. Southern Pac. Co.
V. California R. Com'rs, 71 Fed. 437.

96. Reagan v. Farmers' L. & T. Co., 154
U. S. 362, 14 S. Ct. 1047, 38 L. ed. 1014;
Southern Pac. Co. v. California R. Com'rs, 78
Fed. 236; Chicago, etc., R. Co. v. Dey, 35
Fed. 866, 1 L. R. A. 744.

A preliminary injunction should not be
granted to restrain the enforcement of a rate

schedule alleged to be unreasonable, where the

evidence is conflicting and the effect of such
schedule is doubtful with a probability that
it will prove compensatory, and the amount
of business to be affected thereby is com-
paratively small. In such oases the courts

may well wait for the test of experience to

determine its reasonableness. Chicago, etc.,

R. Co. V. Dey, 38 Fed. 656.

97. Reagan v. Farmers' L. & T. Co., 154
U. S. 362, 14 S. Ct. 1047, 38 L. ed. 1014.

[I, C, 3, f]
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schedule.'" A shipper does not stand in the same position as the railroad com-
pany and. cannot enjoin raUroad commissioners from puttiag into effect a new
schedule of rates on the ground that it will injuriously affect him.°°

II. FORMATION, POWERS, AND DISSOLUTION OF RAILROAD COMPANY.**

A. Formation in General. A railroad company's right to corporate exist-

ence can be derived only from a legislative enactment,^ or, in the territories within

the jurisdiction of the United States, from an act of congress.* In the absence

of a constitutional provision to the contrary, a railroad corporation may be created

by a special act or charter.* But in some jurisdictions provision is made for the

creation of railroad companies imder general corporation or railroad laws,* and
under the constitutions, or amendments thereof, in some of these jurisdictions,

a railroad company can be created only under the general laws, and not by special

statute. ° But such a constitutional provision does not affect a company created,

prior to its enactment, by special act.' Although a railroad company is created

98. Chicago, etc., R. Co. f. Dey, 38 Fed.

656.

99. Railroad Com'rs r. Symns Grocer Co.,

63 Kan. 207, 35 Pae. 217.

1. Consolidation of railroads see in^ra,

VII, E.

Collateral attack on validity of incorpora-
tion generally see Coepobatioxs, 10 Cyc. 256
ei seq.

Incorporation in different states see Corpo-
rations, 10 Cyc. 1070.

2. Atkinson r. Marietta, etc., R. Co., 15

Ohio St. 21; Collier r. Union R. Co., 113

Tenn. 96, 83 S. W. 155; Griffin r. Clinton
Line Extension R. Co., 11 Fed. Cas. No.
5,816.

Commissioners appointed under New York
Kapid Transit Law (1875), c. 606, as dis-

tinguished from the general railroad laws
to determine routes of steam railways have
power to organize but a single company to

operate all the railways whose construction

they may authorize, and have no power to

organize a separate corporation to operate

each road. People i;. Hoe. 20 Hun (N. Y.)

26.

3. People V. Central Pac. E. Co., 127 U. S.

1, 8 S. Ct. 1073, 32 L. ed. 150; Union Pac. R.
Co. r. Lincoln Countv, 24 Fed. Cas. No.
14,378, 1 Dill. 314.

4. See Little Rock, etc., R. Co. r. Little

Rock, etc., R. Co., 36 Ark. 663 (under the

act of Jan. 12, 1853) ;
Quinlan r. Houston,

etc., R. Co., 89 Tex. 356, 34 S. W. 738 (con-

struing Spec. Act, Nov. 5, 1866, incorporat-

ing the Waco Tap Railroad Company)
;

Grand Junction R. Co. v. Peterborough
County, 6 Ont. App. 339 {reversing 45 U. C.

Q. B. 302, and affirmed in 8 Can. Super. Ct.

76].

Creation of corporations by special act or

charters generally see Corporations, 10 Cyc.

201 Pt s'-iy.

5. State r. Wapello County, 13 Iowa 388,

holding that a railroad corporation in this

state is not created bv a special charter

granted directly from the legislature but is

a voluntary association, self-organized under

a general incorporation act. And see the
statutes of the several states.

Organization of corporations under genera]
laws generally see Corporations, 10 Cyc. 219
et seq.

Construction of Wis. St. (1898) §§ 1862,

1863, providing for two distinct kinds of
corporations: Street railway corporations,

and electric or interurban railway corpora-
tions see Milwaukee Light, etc., Co. t. Mil-
waukee Northern R. Co., 132 Wis. 342, 112
N. W. 672 ; In re Milwaukee Light, etc., Co. i\

Milwaukee Northern E. Co., 132 Wis. 313,
112 N. W. 663.

That a commercial steam railway will be
only about three miles in length and will

have a considerable part of its cars lying
within the corporate limits of a city, and
that it will connect with other steam rail-

ways at the outer terminus, does not prevent
it from falling within the general laws for
incorporating railroad companies. Volberg
r. Gate City Terminal Co., 127 Ga. 537, 56
S. E. 991; Bridwell v. Gate City Terminal
Co., 127 Ga. 520, 56 S. E. 624, 10 L. R. A.
N. S. 909.

6. Maine.— Farnsworth v. Lime Rock R.
Co., 83 Me. 440, 22 Atl. 373.

Minnesota.— First Div. St. Paul, etc., R.
Co. c. Parcher, 14 Minn. 297.
Sew Jersey.— New Jersey Cent. R. Co. r.

Pennsylvania R. Co., 31 N. J. Eq. 475 [re-

cersed on other grounds in 32 N. J. Eq.
755].

Ohio.— Atkinson c. Marietta, etc., R. Co.,

15 Ohio St. 21; State f. Roosa, 11 Ohio St.

16.

Wisconsin.— Atty.-GJen. v. Chicago, etc. R.
Co., 35 Wis. 425.

United States.— GrifEu v. Clinton Line Ex-
tension R. Co., 11 Fed. Cas. No. 5,816.

See 41 Cent. Dig. tit. "Railroads," §§ 26,

27. And see the statutes of the several states;

and Stimson Am. St. Laws, § 441.
7. Farnsworth r. Lime Rock R. Co., 83 Me.

440, 22 Atl. 373 (although amended by spe-

cial act afterward) ; First Div. St. Paul, etc.,

R. Co. V. Parcher, 14 Minn. 297.

[I, C, 3, f]
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by special act, the general railroad laws apply thereto except so far as modified

by the provisions of the special act.^ General laws providing for the incor-

poration of railroad companies are to be Uberally construed.' A general

statute for the incorporation of railroad companies does not authorize the incor-

poration of such company for private purposes, but only where it is for the pubhc
good.^" The right. of corporate existence of a railroad company cannot be divided

up and made applicable to the different divisions of the railroad."

B. Incorporation, organization, and Existence— l. In General. In
the absence of special statutory provisions, the formation and organization of a

railroad company is governed by the rules regulating the organization of corpora-

tions generally." In organizing and incorporating a railroad corporation, whether
under a general or special statute, it is essential, in order that there may be a

corporation de jure as distinguished from a corporation de facto,^^ that there should

be at least a substantial compUance with all conditions precedent prescribed by
the statute," and the courts have no power to dispense with the statutory require-

ments or to supply statutory provisions, whatever may be the benefit, convenience,

or necessity,'^ since what the statute requires to be done in order to complete the

organization of a railroad company as a body poUtic is mandatory and essential,

and unless they are all substantially done the charter is void and the incorpora-

In Ohio, the special act passed prior to the
adoption of the constitution of 1851, author-
izing commissioners therein named to open
books, receive subscriptions to capital stock
and thereupon to organize a railroad com-
pany under it, was not repealed by the act
to create and regulate railroad companies
passed May 1, 1852, as the latter act is by
its terms limited to companies to be organ-
ized under its provisions and has no reference

to the formation of companies under pregxist-

ing laws except that existing corporations are
authorized to accept certain of its provisions

if they desire to do so, and contains no ex-

press repeal of former grants of corporate
powers. State v. Roosa, 11 Ohio St. 16.

While the Missouri constitution of 1865
prohibited the creation of private corporations

by special laws, the legislature could by spe-

cial act amend a special charter previously

enacted. St. Joseph, etc., R. Co. v. Sham-
baugh, 106 Mo. 557, 17 S. W. 581.

8. Mt. Pleasant Coal Co. v. Delaware, etc.,

E. Co., 6 Lack. Leg. News (Pa.) 1, constru-

ing act 1849.

9 Union R. Go. v. Canton R. Co., 105 Md.
12, 65 Atl. 409.

A railroad company organized under the

Illinois General Railroad Act (Hurd Rev. St.

(1905) p. 1564, c. 114) should be deemed a
commercial railroad, notwithstanding its ar-

ticles of incorporation called its line of rail-

road, to run through and between certain

cities, a street railroad, as the statute under

which it was organized would control as to

its charter powers rather than the statements

found in its charter as to the objects of its

organization. Bradley Mfg. Co. v. Chicago,

etc.. Traction Co., 229 111. 170, 82 N. E.

210.

10. In re Pittsburg Transfer R. Co., 1 Pa.

Co. Ct. 411, construing the act of April 4,

1868, and the acts supplemental thereto.

An application for a charter for a railroad

to connect two manufacturing establishments

is for a private rather than for a public use

and properly refused. In re Pittsburg Trans-
fer R. Co., 1 Pa. Co. Ct. 411.

11. State V. Morgan, 28 La. Ann. 482.

And see, generally, Coeporations, 10 Cyc.

1087.
12. See, generally, Coepoeations, 10 Cyc.

201 et seq., 219 et seq.

13. Distinction between corporation de
jure and corporation de facto generally see

CoBPOEATiONS, 10 Cyc. 252 et seq.

14. Southern Kansas, etc., R. Co. v. Tow-
ner, 41 Kan. 72, 21 Pac. 221; Atkinson v.

Marietta, etc., R. Co., 15 Ohio St. 21; Com.
V. Central Pass. R. Co., 52 Pa. St. 506;
Collier v. Union R. Co., 113 Tenn. 96, 83

S. W. 155.

Where the act of incorporation does not of

and in itself confer corporate capacity but
provides for the doing of certain things upon
the doing of which the company shall become
a body corporate, the performance of such
things constitutes conditions precedent and
until performed the company has no corpo-

rate existence. St. Joseph, etc., R. Co. v.

Shambaugh, 106 Mo. 557, 17 S. W. 581.

Where the charter of a railroad company
confers corporate powers in terms importing

an immediate grant with a proviso "that
said persons shall commence operations upon
said road within two years after the passage

of this act, and complete the same within

five years," the requirements of such proviso

are not conditions precedent to a corporate

existence. Cheraw, etc., R. Co. v. Garland,

14 S. C. 63 ; Cheraw, etc., R. Co. v. White, 14

S. C. 51.

Where the form of the charter is prescribed

that form must be followed. Collier V. Union
R. Co., 113 Tenn. 96, 83 S. W. 155.

Where in the organization of a railroad

company all the requirements of the charter

are observed, although not in the order pre-

scribed, the organization is sufficient. Eak-

right V. Logansport, etc., E. Co., 13 Ind. 404.

15. Collier v. Union E. Co., 113 Tenn. 96,

83 S. W. 155.

[II, B, 1]
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tion is incomplete." Thus, in order that there may be a corporation de jure, there

must be a substantial compUance with conditions precedent relative to the time
within which the company must be organized/' and to the subscription and pay-
ment of capital stock/' and with provisions requiring that there shall be a minimum
number of persons who may unite to form the corporation/* although it is not
necessary that such corporators should be residents of and dwellers in the state.-"

But although there may have been some defects or irregularities in the organization

of the company, these may be cured by a subsequent legislative enactment recog-

nizing or authorizing its corporate existence.^^ A failure to comply with a con-

dition subsequent in a statute creating or authorizing the incorporation of a rail-

road company does not affect the vaUdity of its organization or its existence,

although it may give the state the right to have its franchises forfeited.^^ Where
a statute creates certain individuals a body corporate for the purpose of taking
over the rights and franchises of an existing company, irregularities in the organiza-

tion of the latter company are not necessarily fatal to its existence as the organi-

zation is but the creation of an agency by which it can act, and presupposes its

existence,^ and directions in the statute in regard to such organization are not con-
ditions of its being, and not following them wiU at most work a forfeiture and enable
the commonwealth to retake the franchises.^ The existence of a railroad company,
formed under general laws, ordinarily dates from the time of the filing of its

charter.^^ T^Tiere a railroad company is not legally organized, proceedings may
be commenced by the attorney-general by way of information for an injunction
to restrain its incorporators and officers from making use of the name or exercis-

ing the powers of the company, so far as pubUc interests are involved.^"

2. Subscriptions to and Payment of Stock as Condition to Organization.^^
In the absence of a constitutional or statutory provision to that effect, neither a
subscription of the entire amount of the capital stock nor of any portion or per-
centage thereof, is essential to the coming into existence of a railroad corporation.^'
Under some statutes, however, it is a prerequisite to the valid organization of a

16. Collier v. Union E. Co., 113 Tenn. 96, pany then had a corporate existence and had
83 S. W. 155. taken corporate action in carrying out the

17. Seaboard Air Line R. Co. v. Olive, 142 purposes of its charter. McCartney v. Chi-
N. C. 257, 55 S. E. 263, holding, however, that cago, etc., R. Co., 112 111. 611. So where the
the failure of a railroad company to organize state has sold a railroad company to in-
under an act authorizing its organization dividuals requiring them to form themselves
within the time prescribed therein does not into a corporation, and the legislature has in
prevent a valid organization thereafter, un- several subsequent acts recognized the exist-
less a forfeiture has been declared in proceed- ence of the corporation,' its existence cannot
ings instituted by the state. be questioned by third parties and such recog-

18. See infra, II, B, 2. nition dispenses with other evidence of the
19. New Jersey Cent. R. Co. v. Pennsyl- fact. Atlantic, etc., R. Co. i". St. Louis, 66

vania R. Co., 31 N. J. Eq. 475 [reversed on Mo. 228 [reversing 3 JIo. App. 315].
other grounds in 32 N. J. Eq. 755] ; Atlantic, 22. See Cheraw, etc., R. Co. v. White, 14
etc., R. Co. p. Sullivant, 5 Ohio St. 276. S. C. 51; and ivfra, II, J, 2.

20. New Jersey Cent. R. Co. r. Pennsyl- 23. Com. i-. Central Pass. R. Co., 52 Pa.
vania R. Co., 31 N. J. Eq. 475 [reversed on St. 506.
other grounds in 32 N. J. Eq. 755]. 24. Com. v. Central Pass. E. Co., 52 Pa,

21. People !-. Mississippi, etc., R. Co., 14 St. 506.
111. 440; Cayuga Lake R. Co. i'. Kyle, 64 25. Chicago, etc.. R. Co. v. Stafford County,
N. Y. 185 [affirming 5 Thomps. & C. 659]

;

36 Kan. 121, 12 Pac. 593.
Smith c. Spencer, 12 XJ. C. C. P. 277. And see, Existence under special act see infra IT,
generally. Corporations, 10 Cyc. 241, 242. B, 5. '

Illustration.— Thus an act of the legisla- 26. Atty.-Gen. v. Bergen, 29 Nova Scotia
ture confirming an ordinance of a city grant- 135.

ing permission to a railroad company char- 27. Subscription and payment of capital
tered by special act to locate a track on and stock as a condition to organization of cor-
over certain streets within the city limits porations in general see Corporations, 10
and authorizing the company to build a Cye. 230, 232.

bridge over a river, the giving of which 28. Waterford, etc., R. Co. !•. Dalbiac, 6
privileijes had been accepted by the company, Exch. 443, 20 L. J. Exch. 227, 5 R, & Can.
was a legislative recognition that the com- Cas. 753, 4 Eng. L. & Eq. 455'.

[II, B, 1]
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railroad company that shares to a certain amount shall be subscribed,^" and a
certain per cent be paid thereon in good faith.™ It is not necessary under such
statute that the per cent required be paid upon each subscription at the time of

making the same or previous to the filing of the articles of association; but it is

sufficient if the cash payments, by whomsoever made, amount in the aggregate
to a sum equal to the required percentage of the required capital stock.'^ Sub-
scriptions, within the meaning of such provisions, must be unconditional; and
conditional subscriptions made before organization cannot be considered in deter-

mining whether the requisite amount of stock has been subscribed to authorize

the organization.^"

3. Articles of Incorporation and Charter. There must also be at least a

substantial' compHance with the requirement that the incorporators prepare and
subscribe a certificate or articles of association or incorporation,^^ and acknowl-

29. Buffalo, etc., E. Co. v. Hatch, 20 N". Y.
157; Lake Ontario, etc., R. Co. v. Mason, 16
jST. Y. 451 ; Kingston, etc., E. Co. v. Stroud,
132 N. C. 413, 43 S. E. 913. See also Moore v.

Murphy, 11 U. C. C. P. 444.

30. Lake Ontario, etc., R. Co. v. Mason, 16
N. Y. 451; People v. Public Service Commis-
sion, 122 K. Y. App. Div. 283, 106 N. Y.
Suppl. 968, construing Laws (1890), c. '565,

§ 59, as amended by Laws (1892), c. 676.
Under the North Carolina code which re-

quires articles of association of a railroad
company to state " the length of such road
as near as may be," and section 1933, pro-
viding that such articles shall not be filed

and recorded " imtil at least $1,000 of stock
for every mile of proposed railroad is sub-
scribed and five per cent thereon paid in good
faith," articles stating the length of the pro-
posed road as sixty miles and reporting only
thirty-two thousand dollars of stock as sub-
scribed and one thousand six hundred dollara
paid in are void on their face. Kingston, etc.,

R. Co. V. Stroud, 132 N. C. 413, 43 S. B. 913.

A payment " in cash " within the meaning
of a statute requiring a certain per cent of

the amount of the subscription to be paid in

cash before the articles of association can
be filed is sufficiently complied with by giv-

ing to one of the directors, or 6ther officer

authorized to receive such payment, a certi-

fied check on a solvent bank which then
holds fimds belonging to the subscriber suffi-

cient in amount to pay the check. People
V. Stockton, etc., E. Co., 45 Cal. 306, 13 Am.
Eep. 178; In ra Staten Island Rapid Transit

E. Co., 37 Hun (N. Y.) 422. So where the

per cent required is deposited with a bank
to the credit of the railroad company subject

to be dra%vu out by check signed by the of-

ficers of the company, and the bank, although
interested in the company, is absolutely re-

sponsible, it is a sufficient compliance with
the statute requiring such payment in cash.

Matter of Wood, 99 N. Y. App. Div. 334, 91

N. Y. Suppl. 225 [affirmed in 181 N". Y. 93,

73 N. E. 561, 34 N. Y. Civ. Proc. 127]. The
treasurer of a company about to form a

railroad corporation may receive from the

subscribers payment of the ten per cent re-

quired by law to be paid to him in bank
checks drawn by the subscribers and payable

in prfBsenti provided they are drawn against

a sufficient fund in the bank to pay the checks

on presentation and the same are drawn in

good faith and with no intention to evade the
law. People v. Stockton, etc., E. Co., 45 Cal.

306, 13 Am. Eep. 178.

The 4th section of the New York Railroad
Act requiring every subscriber to pay the ten
per cent in money and forbidding the re-

ception of any subscription without such pay-
ment relates exclusively to subscriptions for
filling up the stock by means of new sub-
scribers after the articles have been filed

and the company has assumed an authorized
corporate existence. Ogdensburgh, etc., E.
Co. V. Frost, 21 Barb. (N. Y.) 541.
Under the Indiana general law of 1852,

where an incipient organization has been
effected and fifty thousand dollars or more
of the capital stock subscribed and articles

of association duly executed and a copy
thereof filed in the office of the secretary
of state, the company acquires a competent
legal existence with all the rights and powers
conferred upon it by that law. Hoagland v.

Cincinnati, etc., E. Co., 18 Ind. 452.
31. Lake Ontario, etc., E. Co. v. Mason, 16

N. Y. 451; Ogdensburgh, etc., R. Co. v.

Frost, 21 Barb. (N. Y.) 541; Spartenburg,
etc.,' R. Co. V. Ezell, 14 S. C. 281.

32. Fairview R. Co. v. Spillman, 23 Oreg.
587, 32 Pac. 688.

33. See cases cited infra, this note.
'Where a person in subscribing articles of

association of a railroad company signs an
incomplete paper in which the names of the
directors are left blank, the instrument is

incomplete and inoperative as against him;
and where there is no implied consent upon
his part to the insertion of the names of
any persons as directors, the instrument is

not made binding upon him by the insertion

of such names without his consent. Dutchess,
etc., R. Co. V. Mabbett, 58 N. Y. 397.

Seals.— In Ohio, it is essential to the crea-

tion of a railroad company that seals be
annexed to the names of the incorporators

subscribed to the certificate, which is re-

quired to be filed in the office of the secre-

tary of state. 'Warner v. Callender, 20 Ohio
St. 190; Atlantic, etc., R. Co. v. SuUivant,

5 Ohio St. 276; Griffin v. Clinton Line Ex-
tension E. Co., 11 Fed. Cas. No. 5,816.

Partnership.— The provision, in the New
York General Railroad Act requiring each

subscriber to the articles of association to

[II, B, 3]
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edge, and support the same by afBdavit," and file the same, usually in the office

of the secretary of state; '^ and with requirements relative to the registration of

the charter.^* There should also be a substantial compUance with the require-

ment that the certificate or articles of incorporation specify the object and pur-

poses of the company," the length of the road,'* the name assumed by the company
and by which it shall be known,'' the names of the directors,^" and other like

matters." The provisions of the certificate or articles of association or incor-

subscribe thereto " his name, place of resi-

dence and amount by vhom subscribed" does
not call for an individual personal subscrip-
tion by all the members of a partnership
firm. Ogdensburgh, etc., R. Co. i\ Frost, 21
Barb. (N. Y.) 541. A subscription in the
partnership name is a compliance with the
act; especially where it appears that the
subscription was made by one of the partners
in the name of both, and the other subse-
quently ratified and confirmed it. Ogdens-
burgh, etc., E. Co. x>. Frost, supra.

34. People v. Stockton, etc., R. Co., 45 Cal.

306, 13 Am. Rep. 178; People v. Railroad
Com'rs, 75 N. Y. App. Div. 106, 77 N. Y.
Suppl. 380, construing Laws (1890), c. 565,

§ 2, Laws (1892), e. 677, and Laws (1896),
c. 547, in respect to the acknowledgment of
such a certificate.

A certificate, the execution of which was
defective because it was not properly signed
and acknowledged, does not constitute the
persona signing the same a corporation, and
this objection may be raised by another rail-

road company in opposition to an applica-
tion, made by the corporation attempted to
be created by the certificate, to the railroad
commissioners, for a certificate on the ground
that public convenience and necessity re-

quire the building of its road. People v.

Railroad Com'rs, 75 N. Y. App. Div. 106, 77
N. Y. Suppl. 380.

An incorporator of a railroad company has
no power in his capacity as a notary public

to take the acknowledgment of another in-

corporator to the certificate of incorporation,

and an acknowledgment so taken is a nullity.

People V. Railroad Com'rs, 105 N. Y. App.
Div. 273, 93 N. Y. Suppl. 584.

An afSdavit that there has been a bona fide

subscription of a certain amount of the capi-

tal stock, and a payment of a certain per
cent thereof, is required, in support of the
articles or certificate of incorporation, under
some statutes. People v. Stockton, etc., E,
Co., 45 Cal. 306, 13 Am. Rep. 178 (constru-

ing St. (1861) p. 607) ; Buffalo, etc., R. Co.

r. Hatch, 20 X. Y. 157, holding that the

statement in such an affidavit that " ten per
cent has been paid in cash on said subscrip-

tion " is sufficient without adding that it

was paid to the directors and in good faith.

The affidavit of three directors that eighty-

four thousand one hundred dollars has in

good fa'ith been subscribed to the capital

stock, annexed and referring to the articles

which state the termini of the road and that

its length is about seventy-five miles is suffi-

cient evidence that at least one thousand dol-

lars of stock for every mile of road proposed

is subscribed. Buffalo, etc., E. Co. v. Hatch,
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snpra. A statute relating to the formation

of a railroad company is substantially com-

plied with where the only defect in the papers

necessary to constitute a corporation is the

omission of the words " in good faith " in

that portion of the affidavit attached to the

certificate relating to the payment of ten

per cent. People v. Stockton, etc., R. Co.,

supra.
35. Kinston, etc., R. Co. r. Stroud, 132

N. C. 413, 43 S. E. 913, holding that the filing

and recording by the secretary of state of

the articles of association of a. proposed rail-

road company, if not such as allowed by law,

is a nullity.

Where the papers filed by which a railroad

company is sought to be created are color-

able, but so defective that in a proceeding on
the part of the state against it it would for

that reason be dissolved, yet by acts of user

under such organization it becomes a cor-

poration de facto as against a subscriber to

its capital or other third persons. Buffalo,

etc., R. Co. V. Cary, 26 N. Y. 75.

Parol evidence is admissible to show the

date of the filing of the articles of associa-

tion of a railroad company organized under
Ind. Gen. St. (1852) in the office of the sec-

retary of state. Johnson v. Crawfordsville,

etc., R. Co., 11 Ind. 280.

36. Anderson f. Railroad Co., 91 Tenn. 44,

17 S. W. 803, construing the act of 1865,

section 26, and holding that where a company
is organized to run a railroad through several

counties, the county where its charter has
been registered shall be deemed to have been
determined on as the location of the principal

office, and holding a directors' and stock-

holders' meeting in anotner county will not
change such fact.

37. Bay City Beit-Line R. Co. V. Hitch-
cock, 90 iVIich. 533, 51 X. W. 808.

38. Buffalo, etc., R. Co. i:. Hatch, 20 N. Y.
157 (liolding that such provision in the Laws
of 1850, chapter 140, requires only such
proximate estimate of the proposed road as

may be made in good faith without an actual

survey and location thereof) ; Kinston, etc.,

R. Co. V. Stroud, 132 N. C. 413, 43 S. E. 913.

39. Atlantic, etc., R. Co. v. Sullivant, 6
Ohio St. 276.

40. Eakright v. Logansport, etc., B. Co., 13
Ind. 404.

Where the charter requires that the di-

rectors shall be named in the artides of

association, such requirement is sufficiently

complied with by adopting the articles at the

time of electing the directors and such re-

quirement is only directory. Eakright r.

Logansport, etc., iR. Co., 13 Ind. 404.

41. See the cases cited infra, this note.
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poration of a railroad company organized under a general law constitute the charter

of the company in so far as such provisions are authorized by the statute under
which the company is formed,^ and such charter is a contract, at least after

interest has become vested under it, within the meaning of that clause of the

United States constitution which prohibits a state from passing any law impair-

ing the obHgations of a contract.*^ The filing of the articles of incorporation or

association is no part of such articles but is a fact separate from and independent

of them." The indorsement of such articles is not the filing thereof; at most it

is no more than 'prima facie evidence of the time of the filing.''^ Under some
statutes informaUties or defects in the articles or certificate of incorporation

may be cured by amendment.*'
4. Specification of Termini and Principal Place of Business. There must also

be a substantial compHance with the requirement that its charter or other cer-

tificate or articles of association or incorporation designate the proposed termini

of the road," and the county or counties, city or cities through which it will

Payments on stock.—A statutory require-
ment that the charter of a corporation must
declare " the time when and the manner in
which " payment on the stock subscribed
shall be made is substantially complied with
where the charter declares " that the stock
shall be paid for in cash " at such times and
In such amounts and with such notices to the
subscribers as the managers and directors

shall deem best for all parties in interest.

New Orleans, etc., E. Co. v. Frank, 39 La.
Ann. 707, 2 So. 310; Baltimore, etc., R. Co.

r. Morgan's Louisiana, etc., R., etc., Co., 37
La. Ann. 883.

42. Chicago, etc., R. Co. v. Cutis, 94 U. S.

135, 24 L. ed. 94.

43. Smead v. Indianapolis, etc., R. Co., 11

Ind. 104; Chicago, etc., R. Co. v. Cutts, 94
U. S. 155, 24 L. ed. 94.

44. Johnson v. Crawfordsville, etc., R. Co.,

11 Ind. 280.
45. Johnson v. Crawfordsville, etc., R. Co.,

11 Ind. 280.
46. See the statutes of the several states.

W. Y. Gen. Corp. Law, § 7 (Laws (1890),
c. 565, as amended by Laws (1892), c. 676,

and Laws (1895), c. 645), authorizing the fil-

ing of an amended certificate of incorporation

correcting an informality or defect existing

in the original or amended or suunlemental
certificate of incorporation does not authorize

the filing by a railroad corporation of an
amended certificate of incorporation which
was intended to efl'ect a change in the pro-

posed route and terminus of the railroad,

nor can such amended articles of incorpora-

tion be deemed a sufficient compliance with
section 13 of the railroad law authorizing
a railroad company to change its route, where
it appears that the certificate of change, to-

gether with the survey and map, was not filed

in the county clerk's ofiice as required by this

section. Matter of Riverhead, etc., R. Co., 36
N. Y. App. Div. 514, 55 N. Y. Sv— i. 938.

47. IlUnois.— Gillette v. Aurora R. Co.,

228 111. 261, 81 N. E. 1005.
Indiana.— State v. Bailey, 19 Ind. 452;

Eakright v. Logansport, etc., K. Co., 13 Ind.

404.

Maryland.—Piedmont, etc., R. Co. v. Speel-
man, 67 Md. 260, 10 Atl. 77, 293.

Nebraska.— Trester r. Missouri Pac. R.
Co., 33 Nebr. 171, 49 N. W. 1110.

New Jersey.— Atty.-Gen. v. Delaware, etc.,

R. Co., 27 N. J. Eq. 631.

New York.— New York, etc., R. Co. V.

O'Brien, 121 N. Y. App. Div. 819, 106 N. Y.
Suppl. 909 [.affvrmed in 192 N. Y. 558, 85
N. E. 1113], holding that the provision in
Laws (1850), c. 140, that the certificate of

incorporation of a railroad shall state the
places from which and to which the road is

to be constructed, is satisfied by naming the
towns, villages, or cities which are the ter-

mini of the road.

Ohio.— Callender v. Painesville, etc., R.
Co., 11 Ohio St. 510; Atlantic, etc., R. Co. V.

•Sullivant, 5 Ohio St. 276.

Tennessee.— Collier v. Union R. Co., 113

Tenn. 96, 83 S. W. 155, construing Shannon's
Code, § 2412.
West Virainia.— Deepwater R. Co. v. Lam-

bert, 54 VP. Va. 387, 46 S. E. 144.

A named station used in a railroad char-
ter to designate a railroad's terminus should
be held to mean a locality and not a fixed

and definite point. Collier v. Union R. Co.,

113 Tenn. 96, 83 S. W. 155.

In Wisconsin, under the statute of 1898,

sections 1863, 1772, it has been held that to
incorporate a suburban railway corporation
under section 1863 it is not a prerequisite

that the articles of incorporation designate
the termini of the road, or that the cities,

villages, or towns through which it is to run
shall be named, but that articles of incor-

poration stating that the purpose of the in-

corporation is to construct and operate street

railways in a city named elsewhere in the

state, and to extend its lines into and
through any village or town, sufficiently

states its business or purpose to entitle it

to incorporate as an interurban railway
imder that section. Milwaukee Light, etc.,

Co. V. Milwaukee Northern R. Co., 132 Wis.
342, 112 N. W. 672; Milwaukee Light, etc.,

Co. V. Milwaukee Northern R. Co., 132 Wis.
313, 112 N. W. 663.

Public character.— The articles of associa-

tion of a railroad company must designate
the termini of the road, such as cities, towns,

or villages which shall indicate its public
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pass/' and its principal place of business.^' The requirement that the termini

shall be specified in the articles of incorporation means only that the railroad shall

have such termini definitely ascertained and fixed so as to indicate its general

direction and location; ^ and where the law does not in terms require that the

termini shall be at or in a town, village, or city, the statute is sufficiently com-
phed with where the places or points of the termini are definitely designated and
fixed.^' As a general rule the charter of a commercial railroad, as distinguished

from a street railroad, need not contain any description of the route, but only

of the termini.^^ Its route may be generally, but need not be definitely, stated

in the charter ;°^ but the route of a commercial railroad through a city as well

as that of a street railway, must be designated in its charter where the statute

so requires, in order that it may obtain permission or concession from the city

to occupy the streets over which it is intended to build the road."
5. Acceptance of Charter. Where a railroad company is formed by a special

charter, the incorporation is not complete untU the charter is accepted by the
corporators.^ But in the absence of statutory requirements to that effect a formal
acceptance is not required,*" but acceptance may be imphed from the circum-
stances,^' as from the fact of its organization pursuant to the provisions of the

character, and an application for a charter
for a railroad indicating its termini from a
point on or near the premises of one manu-
facturing establishment to or near the prem-
ises of another manufacturing establishment
in the same city indicates a private rather
than a public use and the charter should be
refused. In re Pittsburg Transfer R. Co., 1

Pa. Co. a. 411.
Branch lines.— Xebr. Comp. St. (1873)

which requires the certificate of organization
of a railroad company to state the names of

the termini of the road and the county or

counties through which the road shall pass
applies only to the main line of the company;
and hence it is not necessary for the certifi-

cate to specify the termini of branch lines or

the counties through which they will pass.

Trester v. Missouri Pac. E. Co., 33 Nebr. 171,

49 y. W. 1110.
" At or near."— A description in a statu-

tory certificate of parties organizing as a

railroad corporation of one terminus of their

proposed road as " at or near " a place

named in the certificate and on the line of a
specified road terminating at that place is

sufiiciently certain. Xew Jersey Cent. E. Co.

r. Pennsylvania E. Co., 31 N. J. Eq. 475
[reversed on other grounds in 32 X. J. Eq.

755]; Warner r. Callender, 20 Ohio St. 190.

Compare Collier c. Union E. Co., 113 Tenn.

96, 83 S. W. 155.

48. Piedmont, etc., R. Co. r. Speelman, 67

Jld. 260, 10 Atl. 77, 293 ; Callender r. Pairies-

ville. etc., E. Co., 11 Ohio St. 516; Atlantic,

etc., E. Co. r. Sullivant, 5 Ohio St. 276.
_

The names of townships through which a
proposed railroad is to be extended are not

required to be set forth in the articles of

incorporation under the corporation laws of

Ohio (Bev. St. § 3237); the counties only

are required to be mentioned and the naming
of townships is mere surplusage, which fact

does not limit the company to such town-

ships nor prevent it from extending its road

into other townships of counties named in

the articles. Hayes v. Toledo R., etc., Co.,

[II, B, 4]

26 Ohio Cir. Ct. 395 laffirmed in 70 Ohio St.

425, 72 X. E. 1165].
49. Canon Citv, etc., R. Co. r. Denver, etc.,

E. Co., 5 Fed.' Cas. Xo. 2.387 [reversed

on other groimds in 99 U. S. 463, 25 L. ed.

438], holding that a certificate of incorpora-
tion designating the company's principal

place of business, and setting forth that its

principal business would be carried on in

certain counties named, in which its line

was to be located, is a substantial compli-
ance with the Colorado act of IS 76 (11th
Sess. Laws, p. 41), requiring such a certifi-

cate to designate the principal office, and
name of the county in which the principal
business of the corporation is to be carried
on.

50. Union R. Co. v. Canton E. Co., 105 Md.
12, 65 Atl. 409.

51. Union E. Co. i: Canton E. Co., 105 Md.
12, 65 Atl. 409.

52. CoUier c. Union E. Co., 113 Tenn. 96,
83 S. W. 155.

53. Collier v. Union E. Co., 113 Tenn. 96,
83 S. W. 15.5.

54. Collier r. Union R. Co., 113 Tenn. 96,
83 S. W. 155.

55. Farnsworth r. Lime Eock R. Co., 83
Me. 440, 22 Atl. 373; Seaboard Air Line E.
Co. r. Olive, 142 X. C. 257, 55 S. E. 263;
Quinlan v. Houston, etc., E. Co., 89 Tex.
356, 34 S. W. 738. And see. generally, CoB-
poRATio;fs, 10 Cyc. 203.

Although the" rights under a legislative

charter may not be complete because of non-
acceptance of the charter in the manner re-

quired by the statute, the state cannot treat
the company as a mere trespasser on a right
of way of public lands under a land grant,
and as owing rent therefor. State r. Xew
Orleans City, etc., E. Co., 104 La. 685, 29 So.
312.

56. Quinlan v. Houston, etc., E. Co., 89
Tex. 356, 34 S. W. 738.

57. Farnsworth r. Lime Rock R. Co., 8S
Me. 440, 22 Atl. 373; Bangor, etc., R. Co. v.

Smith, 47 Me. 34.
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charter,^^ and without an organization there can be no acceptance.^' A sufficient

acceptance may also be inferred from the fact that the act creating it was passed

at the request of the directors designated in the charter; °" from the exercise of

corporate powers or other imequivocal acts on the part of the company; °' from
the fact that the company had constructed and operated a part of its road; °^ or

from the fact that the company afterward obtained amendments to its charter."'

As a general rule, when a charter is granted, whether it be one of creation, or an
amendment to a preexisting charter, it must either be accepted or rejected as

offered and without condition."" In accepting the privileges conferred by a
charter, the railroad company will be required to perform all conditions imposed; °^

but if the charter confers corporate capacity without any conditions precedent,

acceptance of the charter is all that need be shown to prove corporate existence.""

It has been held that the acceptance of such a special act vesting designated

persons with corporate powers and declaring them to be a corporation eo instante

creates a corporation."'

C. Duration and Termination of Corporate Existence. The duration

and termination of the corporate existence of a railroad company is usually gov-
erned by the terms of its charter, or of the statute \mder which it is incorporated."*

Where the charter or governing statute fixes a definite period of time during

which its corporate life shall continue, the corporation is ipso facto dissolved at

the end of such period."* But in the absence of such limitation, a railroad com-
pany, Uke other corporations, may have the capacity of perpetual existence.™ A
railroad company may also cease to exist by voluntary surrender of its corporate

franchises," by a consoHdation with other companies,'^ or by a forfeiture of its

franchises being enforced by the state.'' Under some statutes a railroad com-
pany may continue to exist as a corporate body for a specified period after its

charter has expired or been annulled for the purpose of suing and being sued and

58. Seaboard Air Line R. Co. v. Olive, 142

N. C. 257, 55 S. E. 263; Quinlan v. Houston,
etc., R. Co., 89 Tex. 356, 34 S. W. 738.

59. Quinlan v. Houston, etc., R. Co., 89

Tex. 356, 34 S. W. 738.

60. St. Joseph, etc., R. Co. i\ Shambaugh,
106 Mo. 557, 17 S. W. 581.

61. Lyons v. Orange, etc., R. Co., 32 Md.
18 ; St. Joseph, etc., R. Co. v. Shambaugh,
106 Mo. 557, 17 S. W. 581.

Meeting of directors.—Acceptance of the

charter of a corporation, if any is necessary

where the charter creates a corporation in

prcesenti and appoints a board of directors,

is sufficiently shown by the meeting and pro-

ceedings of the directors under the charter,

although had without the limits of the state

creating the corporation. Ohio, etc., R. Co.

V. MePherson, 35 Mo. 13, 86 Am. Dee. 128.

62. St. Joseph, etc., R. Co. v. Shambaugh,
106 Mo. 557, 17 S. W. 581.

63. Farnsworth r. Lime Rock R. Co., 83

Me. 440, 22 Atl. 373.

64. Lyons r. Orange, etc., R. Co., 32 Md.
18.

65. Lyons v. Orange, etc., R. Co., 32 Md.
18.

66. Roosa v. St. Joseph, etc., R. Co., 114

Mo. 508, 21 S. W. 1124; St. Joseph, etc., R.
Co. r. Shambaugh, 106 Mo. 557, 17 S. W.
581.

67. Little Bock, etc., R. Co. v. Little Rock,
etc., R. Co., 36 Ark. 663.

68. See Roxbury v. Boston, etc., R. Corp.,

6 Cush. (Mass.) 424.

69. Atlantic, etc., R. Co. v. Allen, 15 Fla.

637; People v. Anderson, etc., R. Co., 76 Cal.

190, 18 Pae. 308; New Orleans, etc., R. Co. v.

New Orleans, 34 La. Ann. 429; La Grange,
etc., R. Co. !\ Rainey, 7 Coldw. (Tenn.) 420.

See Roxbury ;;. Boston, etc., R. Co., 6 Cush.
(Mass.) 424, holding that an act incorporat-
ing a railroad company with a proviso that
after twenty years the commonwealth may,
in a certain contingency, purchase the fran-

chise of the road, the company is not, by
virtue of such provision, expressly limited

as to its duration, within the act of 1830,
chapter 81 (Rev. St. c. 44, § 23) relating to

the amendment of acts of incorporation.

70. See, generally, Cokpobations, 10 Cyc.

1271.

Where the corporate existence of a railroad

company is by its original charter limited to

fifty years, but by an amendatory act it is

provided that at the expiration of each sub-

sequent term of ton years the state shall

have the right at its election to take all the

property, etc., and if this election is not
made within twelve months then the charter

of the company shall be continued for an-

other term of ten years, the company has

a capacity of perpetual existence, unless the

election to purchase is exercised. Davis v,

Memphis, etc., R. Co., 87 Ala. 633, 6 So.

140.

71. See, generally, Coeporations, 10 Cyc.

1299 et seq. ; and infra, II, J, 2.

72. See infra, VII, E, 6, a.

73. See infra, II, J, 2.

[II, C]



62 [33 CycJ liAILEOABS

closing up its business at the end of which period it ceases to exist entirely.'* But
the corporate existence of a railroad company, even when it has ceased entirely,

may be revived by an act of the legislature; " or the corporate existence of one

company may be continued by an act of the legislature into a new company
under a new name.'°

D. Organization Tax. Under some statutes, a railroad company is required,

for the privilege of organization and doing business in the state, to pay, usually

to the state treasurer, an organization tax consisting usually of a specified per

cent upon the amount of the capital stock which the company is authorized to

have," and some of these statutes apply to foreign companies doing business in

the state.'* Tliese statutes apply only where there is a creation or renewal of

corporate powers," as where the property and franchises of a railroad company
are sold under foreclosure and a new company formed; '" and do not apply where

74. Maine Short Line R. Co. v. JIaine Cent.
E. Co., 92 Me. 476, 43 Atl. 113; Ford v.

Delta, etc.. Land Co., 43 Fed. 181 [affirmed
in 164 U. S. 662, 17 S. Ct. 230, 41 L. ed.

590].

75. See cases cited infra, this note.
Minn. Spec. Laws (1862), c. 19, which

granted, transferred, and continued in cer-

tain persons named, and also designated by
the name and style of the Winona and St.
Peter Railroad Company all the rights, bene-
fits, privileges, property, franchises, and in-

terests of the Transit Railroad Company
which had been previously acquired by the
state, did not revive the Transit Railroad
Company but transferred its franchises, etc.,

to the Winona and St. Peter Railroad Com-
pany. Hilbert t. Winona, etc., R. Co., 11
Minn. 246; Huff c. Winona, etc., R. Co., 11
Minn. 180. And for a similar construction of
Laws (1862), e. 17, see Pitz c. Minnesota
Cent. R. Co., 11 Minn. 414.

76. See Wilson v. Chesapeake, etc., R. Co.,

21 Gratt. (Va.) 654, construing Sess. Acts
(1866-1867), p. 705, c. 280, § 15.

77. See Opinion of Justices, 65 N. H. 673,
23 Atl. 620 (construing Gen. Laws, c. 13,

§ 5, in connection with Laws ( 1887 )
, c. 304)

;

Muehlenbeck v. Babylon, etc., R. Co., 26 Misc.
(N. Y.) 136, 55 N. Y. Suppl. 1023; St. Louis
Southwesteni R. Co. v. Tod, 94 Tex. 632, 64
S. W. 778. And see the statutes of the sev-

Under N. Y. Laws (1886), c. 143, § 1, pro-

viding that ' every joint-stock company or
association incorporated by or under any
general or special law of this state, having
capital stock divided into shares, shall pay
to the state treasurer for the use of the

state, a tax of one-eighth of one per centum
upon the amount of capita! stock which said

corporation ... is authorized to have," and
Laws (1869), c. 917, as amended by Laws
(1881), c. 685, authorizing the consolida-

tion of railroad companies organized under
the laws of this or any other state, it has
been held " that where two or more domestic
corporations are so consolidated, the result-

ing entity may properly be said to be a cor-

poration incorporated by and under a gen-
eral and special law of this state " within
the meaning of Laws (1886), requiring an
organisation tax and so subject to the tax
imposed by said act; but where the

[II. C]

consolidation is of a domestic corporation

with a corporation of another state whose
legislature has sanctioned such a consolida-

tion as a new corporation, it owes its exist-

ence not to the state law alone but to the

legislation of the two states, and is not liable

to such tax. People c. Fitchburg R. Co., 129

N. Y. 654, 29 N. E. 959 [reversing 61 Hun
619, 15 N. Y. Suppl. 644]; People v. New
York, etc., R. Co., 129 N. Y. 474, 29 N. E.

959, 15 L. R. A. 82 [reversing 61 Hun 66, 15

X. Y. SuppL 635].
78. See eases cited infra, this note. But

see State v. Tompkins, 48 S. C. 49, 25 S. E.

982.

Mo. Rev. St. (1889) § 1025 (Laws (1891),

p. 75 ) ,
providing that foreign corporations

shall not be permitted to do or continue

business in the state without paying on the

proportion of the capital stock represented

by their property or business in the state,

incorporation taxes or fees equal to those

required from similar domestic corporations,

except that this shall not apply to railroad

companies " which shall heretofore build their

lines of railway into or through the state,"

applies to a. foreign railroad corporation

which had prior to 1891 merely constructed

a part of its proposed road within the state.

State V. Cook, 171 Mo. 348, 71 S. W. 829.

Kut the above statute is to be considered in

connection with Const, art. 10, § 21, and
Rev. St. (1879) § 764, and such company
is liable to the payment of the incorporation
fee on that part of its capital stock em-
ployed in the state calculated on a basis of

ten thousand dollars for each mile of road
proposed by its charter to be constructed in

the state, less the sum expended in the con-

struction of that part of its road which was
constructed before the enactment of Rev.

St. (1899). State i'. Cook, supra.

79. See Opinion of Justices, 65 N. H. 673,

23 Atl. 620.

The consolidation of three railroad com-
panies is the formation of a new company
within Mo. Const, art. 10, § 21, providing

that no corporation shall be organized with-

out the payment of certain fees on or before

the filing of the articles of incorporation,

although the three companies had nreviouslv

paid the fees fnr their incorporation. State

r. Lesueur. 145 Mo. 322, 46 S. W. 1075.

80. People v. Cook, 110 N. Y. 443, 18
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there is merely a purchase of the property and franchises of one company by
another company/' or where there is an amendment of a company's charter

which does not increase its capital stock.*'

E. Capital and Stock.'' The capital and stock of a railroad company is

governed by the rules regulating the capital and stock of corporations generally,

except where there are special constitutional or statutory provisions regulating the

same.*^ Under some statutes a railroad company is required to expend a certain

per cent of its capital stock upon the road within a specified time.**

F. Reorganization.*^ In the absence of special statutory provisions other-

wise, the reorganization of a railroad company is governed by the rules appUcable
to the reorganization of corporations in general.*'

N. E. 113 {affirming 47 Hun 467, and affirmed
in 148 U. S. 397, 13 S. Ct. 645, 37 L. ed. 498,
154 U. S. 512, 14 S. Ct. 1150, 38 L. ed. 1073].

Constitutionality.— N. Y. Act, April 16,

1886, c. 143, imposing such a tax on a com-
pany so organized, after the passage of the
act, by purchasers who purchased at a fore-

closure sale made before its passage, violates
no contract of the state and is no violation
of the constitution of the United States.
People r. Cook, 154 U. S. 512, 14 S. Ct. 1150,
38 L. ed. 1073, 148 U. S. 397, 13 S. Ct. 645,
37 L. ed. 498 [affirming 110 N. Y. 443, 18
N. E. 113 {affirming 47 Hun 467)].

81. Opinion of the Justices, 65 N. H. 673,
23 Atl. 620.

'82. St. Louis Southwestern E. Co. v. Tod,
94 Tex. 632, 64 S. W. 778, construing Rev.
St. art. 2439.

83. Subscriptions to and payment of stock
as condition to organization see supra, II,

B, 2.

84. See, generally, Cobpobations, 10 Cyc.
364 et seq.

Power of railroad commissioners to author-
ize or prohibit the issuance of stock certifi-

cates or annul them when once issued and
delivered see Davis v. San Antonio, etc., R.
Co., 92 Tex. 642, 51 S. W. 324 [reversing

(Civ. App. 1898) 44 S. W. 1012], construing
Rev. St. art. 4585fir.

Increase of capital stock see State v. Great
Northern R. Co., 100 Minn. 445, 111 N. W.
289, 10 L. R. A. N. S. 250 (construing Rev.
Laws (1905), § 2872) ; In re Chartiers Con-
necting R. Co., 1 Pa. Co. Ct. 270. And see,

generally, Cokpobations, 10 Cyc. 538 et seq.

Tenn. Act ( 1875 )
, c. 142, § 5, providing that

a corporation may by its by-laws fix the

amount of capital stock, is restricted by sec-

tion 6 which relates to railroad companies
and the manner of increasing their capital

and stock, .and hence does not apply to a
railroad corporation organized and operated

under the latter section, the charter of which
incorporated such section as a part thereof.

Union R. Co. v. Sneed, 99 Tenn. 1, 41 S. W.
364, 47 S. W. 89.

Interest on stock.— Under Ky. Acts (1850-

1851), c. 505, § 5, which provides that a cer-

tain railroad " shall allow to all subscribela

and holders of stock under the company, in-

terest on the same from the time of paying

for said stock " up to the time of making
the first dividend, interest did not begin to

run on the stock from the date on which

a county subscribing therefor issued bonds
in payment thereof, but from the date of the
delivery of the bonds to the company, al-

though the bonds bore date anterior to their
delivery. Louisville, etc., R. Co. v. Hart
County, 116 Ky. 186, 75 S. W. 288, 77 S. W.
361, 25 Ky. L. Rep. 395.

Sale of lands taken for stock as required
by Ind. Act (1852), § 2 (1 Rev. St. p. 427),
as being a question of fact see Taber v. Cin-
cinnati, etc., R. Co., 15 Ind. 459.

Payment for stock.— The provision of 111.

Const, art. 11, § 13, that no railroad com-
pany shall issue any stock or bonds except
for money, labor, or property actually re-

ceived and applied to the purposes for which
such corporation was organized, and that all

stock dividends and other fictitious increase

of the capital stock of any such corporation
shall be void, does not render invalid stock
issued by a railroad company directly or
indirectly in payment for the construction of

its road; nor can a court hold it invalid on
a determination that the consideration so

received was not equal to the par value of

the stock. Lake St. R. Co. v. Ziegler, 99
Fed. 114, 39 C. C. A. 431. And the issuance
of stock by a railroad company in violation

of such provision is ultra vires, and the
stock void in the hands of all holders, and
the company cannot maintain a suit against
the person to whom it was issued to require
an accounting for its proceeds. Lake St. R.
Co. V. Ziegler, supra.
85. Thornburgh v. Newcastle, etc., R. Co.,

14 Ind. 499 (holding also that it cannot be
proved collaterally that the company has not
expended the required per cent within the
required time) ; Rio Grande Western R. Co.

f. Telluride Power, etc., Co., 16 Utah 125,
51 Pac. 136 (holding Comp. Laws (1888),
§ 2358, requiring railroad companies build-

ing roads in that state to expend ten per cent
of their capital stock within two years after
filing their articles of incorporation, to ap-
ply to a consolidated company) ; Ontario,

etc., R. Co. v. Canadian Pac. K. Co., 14 Ont.
432.

86. Reorganization by purchasing bond-
holders see infra, VIII, B, 15.

Reorganization by purchasers at foreclosure

sale see infra, VIII, B, 16.

87. See, generally, Cobpobations, 10 Cyc.
281 et seq.

A bill of discovery will lie to compel a de-

fendant railroad company organized by force

rn, F]
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G. Stock-Holders and Subscriptions to Stock.^' In the absence of

special statutory provisions, the law apphcable to corporations generally governs

questions relative to the status, rights, and liabilities of stock-holders in railroad

companies,^' and subscriptions to stock therein.'" Under some statutes the

stock-holders of a railroad company are hable for aU debts owing to laborers or

servants for services performed for the company.'^ In the absence of any pro-

of statute, to disclose to a mortgage bond-
holder the plan of reorganization. Midland
E. Co. r. Hitchcock, 24 N. J. Eq. 278.

Ascertaining liabilities of old company.

—

Where an agreement was entered into be-
tween a trust company and the holders of
the various classes of mortgages on a rail-

road, by which the trust company, for the
purpose of reorganizing the railroad com-
pany, was to obtain control of all the out-
standing mortgages on the property, provide
for the issue of new stock, ascertain what
the floating debt of the old company and the
expense of carrying out the plan of reor-
ganization would be, and fix the amount to
be paid by the stock-holders of the old com-
pany to enable it to take shares in the new
corporation, the judgment of the trust com-
pany as to what should be taken into ac-
count in ascertaining such debt and liability

to the old company, if honestly and fairly
exercised upon any doubtful or disputed ques-
tion, should not be reversed. Gernsheim v.

Central Trust Co., 61 Hun (N. Y.) 625, 10
N. T. Suppl. 127.

Laches.— The holder of an unliquidated
claim of a railroad company will be held
barred by laches from the right to charge
a, reorganized company succeeding to the prop-
erty with liability thereon, on the ground
that it issued bonds and stock to the old
company, where with ample opportunity he
neglected to assert such claim against the
company until after the transaction had been
completed and the bonds and stock delivered.

Wenger v. Chicago, etc., E. Co., 105 Fed.
796.

88. Consent of stock-holder: To lease of
road see infra, VII, C, 1, e. To consolida-

tion of road see infra, VII, E, 2, e.

Right of original stock-holder to take stock
after foreclosure see infra, VIII, B, 16, b.

Right of stock-holders: On lease of road
see infra. AT!I, C, 4. On consolidation of

road see infra, VII, E, 6, f. On purchase by
bondholders at foreclosure sale see infra,

VIII, B, 15, c.
Subscriptions in aid of road in general see

infra. III, B.

89. See, generally, Corpoeations, 10 Cye.

364 et seq., 538 et seq., 649 et seq.

Management of road.— The provision in

the Union Pacific charter for government
directors did not take the corporation out of

the general rule, that except in cases where
the charter imposes a limitation, the stock-

holders are the proper parties to take final

action in the management of the railroad's

affairs. Union Pac. E. Co. r. Chicago, etc.,

E. Co., 163 U. S. 564, 16 S. Ct. 1173, 41

L. ed. 265. Under Ga. Civ. Code (1895),

§ 2163, conferring the management of the

[II. G]

affairs of railroad companies on their boards

of directors, where stock-holders attend the

regular annual meeting of the stock-holders

of a railroad company, they may transact the

business of the meeting and elect ofScers,

although a majority in interest or in number
of the stock-holders are not present. Syl-

vania, etc., E. Co. v. Hoge, 129 Ga. 734, 59

S. E. 806.

Stock-holders in a railroad company are

debtors to the company for any unpaid bal-

ance upon their subscriptions for stock, and
are answerable as such debtors to the com-

pany upon a proceeding in aid of execution

in the nature of a creditors' bill, and may be

called to answer in the county in which the

judgment debtor is lawfully proceeded
against, although they may reside in a dif-

ferent county. Ewin v. Cincinnati, etc., E.
Co., 2 Ohio Dec. (Eeprint) 198. And see,

generally, Cobpoeations, 10 Cyc. 653 et seq.

90. See, generally, Cobpobatioxs, 10 Cvc.

380 et seq.

Subscription to or purchase of stock by
one railroad in another company see infra,

VII, B, 1, c.

A breach of contract of subscription by
either party renders him liable in damages
to the other party. Scarce v. Indiana, etc.,

E. Co., 17 Ind. 193.

Mutuality of contract.— Where the com-
missioners appointed to receive subscriptions
to the stock of a railroad company are em-
powered to reject such subscriptions before
the organization of the company but do not
do so, the contract entered into by subscrib-
ing for stock is sufficiently mutual to make
it valid. Connecticut, etc., E. Co. v. Bailey,

24 Vt. 465, 58 Am. Dec. 181.

Power of commissioners appointed to take
subscriptions, to give assurances as to the
line of location that will be adopted for the
road under the charter of the North Carolina
Eailroad Companv see North Carolina R. Co.
V. Leach, 49 N. C! 340.

91. Aikin v. Wasson, 24 N. Y. 482 (hold-

ing that a contractor for the construction
of part of a railroad is not a laborer or serv-
ant within such a statute) ; Boutwell r.

Townsend. 37 Barb. (N. Y.) 205, holding that
section 102 of the General Eailroad Act of

1850, rendering stock-holders of railroad com-
panies liable for all debts owing to laborers
or servants for services performed for the
company, is intended to secure the daily
earnings of the workmen and operatives of
the road, and not the claims of all persons
who performed labor and services for the
company.

Pleading.—A complaint setting forth that
a railroad company was indebted to plaintiffs

for work, labor, and services done by them
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vision in the railroad charter or governing statute to the contrary, stock sub-
scriptions may be made payable upon such terms as are agreed upon between the
corporation and the stock-holders."^ A railroad company by receiving and expend-
ing county subscriptions of stock is estopped to deny that its charter authorized the

company to take such subscriptions."^ Where a person makes a valid subscrip-

tion for the capital stock of a railroad company without being induced to do so

by fraud, he assumes the risk of the value of the stock and cannot defend an action

to recover the amount of the subscription by showing that the stock subscribed

for is valueless. °*

H. Officers and Agents »^— 1. In General. Except in so far as they are

regulated by special statutory or charter provisions, the law appUcable to officers

and agents of corporations in general covers questions relating to the directors, "^

and other officers and agents of a railroad company," as in respect to what author-

ity and powers may be exercised by the directors,"* or may be exercised by the

must expressly show that the cause of ac-
tion was due and owing to a laborer or serv-

ant of the company for services performed
for the company. Boutwell v. Townsend, 37
Barb. (N. Y.) 205.

92. Portage County v. Wisconsin Cent. E.
Co., 121 Mass. 460 (holding that a railroad
company having under its charter a right
to construct its road between two places by
a circuitous route and intending to apply
to the legislature for authority to construct
a more direct route between these places may,
before such authority is obtained or any lo-

cation thereof is made, make a valid contract
for a sale of its stock conditioned upon
the building of the latter route) ; Cheraw,
etc., K. Co. M. Garland, 14 S. C. 63; Mont-
pelier, etc., R. Co. v. Langdon, 45 Vt. 137;
Milwaukee, etc., E. Co. v. Field, 12 Wis. 340
(holding that a subscription for stock is not
invalid because it contained conditions that
it should not be payable until needed for the
construction of a certain portion of the
railroad, and that the amount paid should
be applied solely to the construction of such
portion of the road and should draw interest

until a certain portion of the road should
be completed. See also Port Whitby, etc., R.
Co. r. Jones, 31 U. C. Q. B. 170.

Promise of a contract for the construction
of the road as a consideration for a suhscrip-

tion see Bullivant v. Manning, 41 U. C. Q. B.

517; Wilson v. Ginty, 3 Ont. App. 124; New-
man V. Ginty, 29 U. C. C. P. 34.

A railroad is not " finished " within the
terms of a stock subscription note not ma-
turing until its completion, so long as its

cars are transferred across a river by ferry,

pending the completion of a bridge contracted
for. Garner v. Hall, 122 Ala. 221, 25 So.

187.

93. Mobile, etc., R. Co. v. Wisdom, 5 Heisk.
(Tenn.) 125.

94. Lynch v. Eastern, etc., R. Co., 57 Wis.
430, 15 N. W. 743, 825.

95. Mortgagees and trustees see infra,

VIII, A, 7, f.

Regulations as to employees see infra, X,
B, 3, f.

Admissions by officers and agents as evi-

dence see Evidence, 16 Cyc. 1021 et seq. And
see CoEPOBATiONS, 10 Cyc. 947 et seq.

[5]

Authority of agent of railroad to receive

goods for transportation see Cabbiebs, 6 Cyc.

415.

Power of officer or agent to employ medical
or surgical aid for injured person see Coepo-
EATIONS, 10 Cyc. 926; Masteb and Seevant,
26 Cyc. 1050; and, generally, Pbincipal and
Agent, 31 Cyc. 1399 et seq.

96. See, generally, Coepoeations, 10 Cyc.

736 et seq.

Qualification.—The employees of a freight
despatch company are not for that reason
alone ineligible to act as directors of a rail-

road company. Devou v. Cincinnati Interter-

minal E. Co., 29 Ohio Cir. Ct. 113.

The directors of a railroad company act as
trustees for the public as well as for the
company. Pueblo, etc., R. Co. v. Taylor, 6
Colo. 1, 45 Am. Eep. 512. And see Coepoba-
TIONB, 10 Cyc. 789.

In 2 N. Y. Rev. St. p. 587, § 60, the pro-
vision fixing a penalty for the non-perform-
ance by " any public oflBcer, body or board,"
of a public duty does not apply to the di-

rectors of a railroad company. People v.

Eochester, etc., E. Co., 76 N. Y. 294.
97. See, generally, Cobpobations, 10 Cyc.

903 et seq.

Execution under Ga. Code, §§ 081, 996,
against defaulting ofiicers of the Western and
Atlantic Eailroad Company see Scofield v.

Perkerson, 46 Ga. 325, 350.

98. See, generally, Cobpobations, 10 Cyc.
758 et seq.

Construction of road.— A railroad company
is not bound by a contract for the construc-
tion of its roadway, by one of its directors

without authority, even though he owns a
majority of the stock of the company. AUe-
mong V. Simmons, 124 Ind. 199, 23 N. E. 768.

A contract of the managing director for con-

struction " acting on behalf of the company "

does not require the common seal of the com-
pany to render it binding on the companv.
Whitehead v. Buffalo, etc., R. Co., 7 Graiit

Ch. (U. C.) 351.

Appointment of agents.— The directors of

a railroad company may appoint necessary
officers and agents of the company and pro-

vide for the manner of their pajTnent. Allen
V. Ontario,, etc., R. Co., 29 Ont. 510 (holding

that the employment by provisional directors

[II, H. 1]
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president,"^ vice-president/ superintendent/ and other subordinate officers and

of an agent to do certain work on behalf of
the company in advertising and promoting its

undertaking is binding on the company) ; Fal-
kiner c. Grand Junction R. Co., 4 Ont. 350.
And see, generally, Cobpobations, 10 Cyc. 767^
And the directors particularly have this

power where they are authorized to do so by
a special act. Reynolds r. Whitby R. Co., 26
Grant Ch. (U. C.j 519, holding that where a
special act incorporating a railroad company
enacted that the board of directors might
"employ one or more of their number as paid
director or directors " and by a resolution
under seal of the company the board of di-

rectors appointed one of their number as a
paid director or manager at a fixed salary,
such director was entitled to recover the
amount agreed upon for his services although
under Gen. R. Act, C. S. C, c. 66, a director
could not hold any oflfice under the company.
So also where the directors of a railroad com-
pany pass a by-law enacting that the salary
of a solicitor of the company shall be so much
per annum, the shareholders cannot by re-

pealing the by-law undo the arrangement in
respect to past services of the solicitor re-

ceived by them. Falkiner t\ Grand Junction
R. Co., 4 Ont. 350. But the provisional di-

rectors of a railroad company, who have not
the full power of directors elected by share-
holders, cannot appoint one of their number,
without his resigning from office, as pro-
visional secretary and treasurer. Michie v.

Erie, etc., R. Co., 26 U. C. C. P. 566.

Directois rightfully entitled to office, al-

though not in actual possession thereof, may
maintain against mer« intruders an action for

money had and received as fees. Howerton v.

Tate, 70 N. C. 161.

99. See, generally, Corpobations, 10 Cyc.
903 et seq.

Where by by-law the president is made
the chief officer and head of the company and
Empowered to supervise all other officers and
departments of the road in every respect, the

president has authority to direct a consulting
engineer who has been appointed by a resolu-

tion of the board of directors, to perform his

services with reference to a contemplated
extension of the line. Bogart v. New York,
etc., R. Co., 118 N. Y. App. Div. 50, 102 N. Y.
Suppl. 1093.

Construction of road.— The president of a
railroad company has no power, by virtue of

his office merely, to let a contract for the

construction of its road. Griffith v. Chicago,

etc., R. Co., 74 Iowa 85, 36 N. W. 901 ; Temp-
lin V. Chicago, etc., R. Co., 73 Iowa 548, 35
N. W. 634. See also Risley v. Indianapolis,

etc., R. Co., 62 N. Y. 240 [reversinrj 1 Hun
202, 4 Thomps. & C. 13]. But where the rail-

road charter authorizes its president and di-

rectors to exercise all rights and powers neces-

sary to the construction and repair of the
road, they have power in their discretion to
expend any part of the corporation's rev-

enues for the reconstruction of the road.

State V. Baltimore, etc., R. Co., 6 Gill (Md.)
363.

[II, H, I]

In Indiana under Burns Rev. St. (1894)

§§ 5145, 5147 (Rev. St. (1881) §§ 3893,

3897) the president, vice-president, secretary,

and treasurer of a railroad company selected

by it through its board of directors and in-

vested with ostensible authority are general

officers and may make any contract within

the scope of the corporation. Bedford Belt

R. Co. V. McDonald, 17 Ind. App. 492, 46
N. E. 1022, 60 Am. St. Rep. 172.

Approval of directors.— The president of a
railroad company under general authority to

manage the business of the company subject

to the approval and direction of the board of

directors or its chairman or committee can-

not lawfully fix the route and terminals of

the road and proceed with condemnation pro-

ceedings without the approval of the directors.

Volberg v. Gate City Terminal Co., 127 Ga.

537, 56 S. E. 991; Bridwell !:. Gate City Ter-

minal Co., 127 Ga. 520, 56 S. E. 624, 10

L. R. A. N. S. 909. And where a notice as to

the commencement of a condemnation pro-

ceeding is given by the direction of the presi-

dent without lawful authority, and the time
has expired under its terms for the appoint-

ment of an assessor by the landowner, the
directors cannot, by ratifying the act of the
president, cause the ratification to relate

back and give the notice the same effect that

it would have had if it had been legal when
given. Bridwell v. Gate City Terminal Co.,

127 Ga. 520, 56 S. E. 624, 10 L. R. A. N. S.

909.

1. See, generally, Cobpobations, 10 Cyc.

922, 923.

Appointment of agent.— Under Tex Rev.
St. (1879) art. 4131, providing that there
shall be a president and such other subordi-

nate officers as a railroad company by its

by-laws may designate, who shall perform
such duties of the corporation as its by-laws
shall require, the first vice-president of a
railroad company has no power to bind the
company by a contract of employment except

as expressly authorized by the by-laws. Mis-
souri, etc., R. Co. V. Faulkner, 88 Tex. 649, 32
S. W. 883 [reversing (Civ. App. 1895) 31
S. W. 543]. And where a by-law provides

that the first vice-president shall have gen-

eral charge of the passenger and freight

traffic and appoint and remove at pleasure

the officers of those departments, and that

is his sole source of authority, he has no
power to appoint for a fixed period a general

passenger and ticket agent whose duty it is

to take entire charge of all passenger mat-
ters. Missouri, etc., R. Co. r. Faulkner, 88

Tex. 649, 32 S. W. 883 [reversing (Civ. App.
1895) 31 S. W. 543].

2. See cases cited infra, this note.

Fencing.— The general superintendent of a
railroad company may make a, binding con-

tract for fencing the track. New Albany,
etc., R. Co. V. Haskell, 11 Ind. 301.

Sale.— Under N. H. Gen. Laws, c. 148, § S,

vesting the power to alienate the property
of a railroad company in its directors, a sala

by a superintendent of a railroad without
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agents of the company.' Thus the officers and directors of a railroad company can-
not bind the company by mere parol declarations and promises to guarantee the bonds
of another company; *• nor can they bind the company to supervise the construc-

tion of a railroad for another company," or make it be responsible for wasteful and
extravagant expenses in connection therewith." The conductor of a railway train

has no authority, by virtue of his position merely, to employ servants or agents for

the company.' But in emergencies, requiring additional service for the proper
management, operation, or protection of his train, the conductor is invested by
law and from necessity with an impUed authority to employ such agents and
servants, and for such time only as are required by the particular circumstances.*

authority from the directors is void. Bowen
V. Mt, Washington R. Co., 62 N. H. 502.
Employment.— A division superintendent

has no implied authority to bind the com-
paiiy by an agreement to give life employ-
ment to an employee of the company in settle-

ment of a claim for personal injuries, and
the fact that the injured employee is subse-
quently hired by the company's agent to per-
form services which he is capable of render-
ing is not sufficient to show a ratification by
the company of an alleged contract continu-
ing him permanently in its employ. Maxson
v. Michigan Cent. R. Co., 117 Mich. 218, 75
N. W. 459.

Under Ga. Code, § 971, while the Western
Atlantic Railroad Company was the property
of the state, its superintendent had no power
to make contracts involving more than three
thousand dollars without the written ap-
proval of the governor. Tappan r. Western,
etc., R. Co., 62 Ga. 198.

3. See, generally, Cobpobations, 10 Cyc.
933 et seq.

Cashier.— A cashier has no authority to
release a debtor by substituting another in
his place unless authorized to do so by the
company's charter or by its by-laws. Clinton,
etc., R. Co. v. Kernan, 10 Rob. (La.) 174.

The secretary of a railroad company has no
power to bind the company by a contract to

pay costs in order to avert a seizure of part
of its property. Hamilton, etc., R. Co. v.

Gore Bank, 20 Grant Ch. (U. C.) 190.

Claim agent.— The scope of the authority
of a claim agent and assistant claim agent
of a railroad company is not defined by law,

and if put in issue in an action must be
proved as a matter of fact, even though the
conduct of the officials named may appear
inexplicable except on the supposition that
they have authority. St. Louis, etc., R. Co,

V. Daugherty, 72 Kan. 678, 83 Pac. 821. But
a railroad company is bound by the contracts
made by its general claim agent where the

person with whom he contracted had no
knowledge of any limitation on his power.
Southwest Missouri Electric R. Co. v. Mis-
souri Pac. R. Co., 110 Mo. App. 300, 85 S. W.
966.

Where a general railroad attorney has
power to employ local attorneys, he is a
general agent, and his act of employing a
locpl attorney at a yearly salary will bo
binding on the company, although he had
private instructions to make no such contract,

where the local attorney had no knowledge

of such instructions. Cross v. Atchison, etc.,

R. Co., 141 Mo. 132, 42 S. W. 675.

A local station agent has no implied au-
thority to hiij one to carry mail between the
station and post-office (Silver v. Missouri,
etc., R. Co., 125 Mo. App. 402, 102 S. W.
621) ; nor can such an agent extend the lia-

bility of his company beyond its own line,

unless authority therefor has been expressly
conferred on him or may be implied from
the course of business (Hoflfman v. Cumber-
land Valley R. Co., 85 Md. 391, 37 Atl. 214).
ITor is a station agent presumed to be an
agent of the company to buy cotton. Sum-
mer V. Charlotte, etc., R. Co., 78 N. C.

289.

Laborer.— A railroad laborer cannot bind
the company by a contract to construct cow
gaps in the absence of any showing as to his

authority. Kentucky Union R. Co. v. Fork-
ner, 40 S. W. 462, 19 Ky. L. Rep. 378.

4. Dows V. Chicago, etc., R. Co., 7 Fed.
Cas. No. 4,048.

5. Dows V. Chicago, etc., R. Co., 7 Fed.
Cas. No. 4,048.

6. Dows V. Chicago, etc., R. Co., 7 Fed.
Cas. No. 4,048.

7. Louisville, etc., R. Co. v. Ginley, 100
Tenn. 472, 45 S. W. 348.

8. Louisville, etc., R. Co. v. Ginley, 100
Tenn. 472, 45 S. W. 348.

Where the only regular brakeman on a
train is absent, the conductor has authority
to supply his place, and for the time being
the person so engaged is an employee of the
company. Fox v. Chicago, etc., R. Co., 88
Iowa 368, 53 N. W. 259, 17 L. R. A. 289.

Where a freight train engaged in switching
"broke i'A two," and the rear portion, com-
prising several cars, was running backward,
unattendad, down grade, at such a rate of

speed as to greatly imperil the detached cars
by derailment at a switch, or by collision

with stationary cars on the track, unless
sooner arrested, there existed such an emer-
gency as authorized and justified the con-

ductor, in the absence of siifficient and avail-

able regular servants, to employ for the com-
pany any bystander to aid in arresting the

cars. Louisville, etc., R. Co. r. Ginley, 100
Tenn. 472, 45 S. W. 348.

Whether, in the particular case, such emer-
gency exists as to confer implied authority
upon the conductor to employ servants for

the company is a question of fact for the

jury, and the appellate court will not disturb

their decision, if it can be sustained by tak-

[II, H, 1]
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2. Bights and Liabilities. The above rules, in connection with the law of

principal and agent/ also apply in determining the rights and liabilities of the

various parties, growing out of acts or transactions for or with a railroad company,
by its directors," president," and other officers and agents of a railroad company.'^

As a general rule all persons deahng with the officers and agents of a railroad com-
pany are charged with notice of the fact that they act under charters, general

ing as true that legitimate view of the evi-
dence most favorable to the successful party.
Louisville, etc., R. Co. v. Ginley, 100 Tenn.
472, 45 S. W. 348.

9. See, generally, Principai, axd Agent,
31 Cyc. 1430 et seq.

10. See, generally, Cobpoeations, 10 Cyc.
787 et seq.

Redress for fraudulent acts on the part of
the directors and managers of the Union
Pacific Kailroad Company in breach of their
duty to the shareholders cannot be obtained
in a suit brought by the United States under
the act of March 3, 1873 (17 U. S. St. at L.
509 ) , but must be obtained by a suit brought
by the company or, if it refuses to sue, by
the shareholders. U. S. i'. Union Pac. E. Co.,

28 Fed. Cas. No. 16,598, 11 Blatchf. 385
[affirmed in 98 U. S. 569, 25 L. ed. 143].
Directors as holders of bonds secured by a

mortgage on the property of the road are en-
titled to the same rights as other creditors,
where they have acted in good faith and for
the best interests of the company. Claflin v.

South Carolina R. Co., 8 Fed. 118, 4 Hughes

Liability of director on personal bond given
under an arrangement between him and an-
other director to secure the payment of notes
on which they raised money and advanced it

to the company see Richardson v. Hadley, 117
Mass. 379.

Purchase of land.— Where a railroad di-

rector bought land from the owner thereof,

after the latter had refused to give it to the
company, and a project of changing the route
of the road so as to cross such land had for
that reason been abandoned, and the other
directors repudiated at the time all partici-

pation in the purchase, declaring that he
must consider it his personal purchase, which
he agreed to, and afterward the route of the
road was changed, as at first proposed, so as
to cross this land and part of it was staked
out for the use of the road at the price agreed
upon, and in the several reports of the di-

rectors of outstanding liabilities for land
damages such director's claim was included,

such director could not be held to be a trus-

tee of the remaining land for the company.
Sandy River R. Co. v. Stubbs, 77 Me. 594,

2 Atl. 9.

Liability for debts.— Railroad directors au-
thorized by N. H. Laws (1871), c. 83, to con-

tract debts for construction and equip-

ment are not liable under Gen. St. c. 135, § 5,

for debts so contracted, although they exceed

one-half the capital stock and assets. Niagara
Bridge Works I". Jose, 59 N. H. 81. And see,

generally, Cobpobations, 10 Cyc. 878 et seq.

11. See, generally, Coepobations, 10 Cyc
918 et seq.
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Where the president of a railroad company
enters into a secret partnership with railroad

contractors for the construction of the road,

no action can be maintained by him against

his partners to enforce such contract. Mae-
donald v. Riordon, 30 Can. Sup. Ct. 619 [a/-

firming 8 Quebec Q. B. 555].

An ex-president of a railroad company may
claim as a iona fide purchaser of bonds,

where he did not purchase such bonds while

in office. Duncomb v. New York, etc., R. Co.,

84 N. Y. 190.

12. See, generally, Coepobations, 10 Cye.

951 et seq.

A freight agent who was appointed by a

railroad company under a printed contract

by which agents who furnish a warehouse
rent free to the company are entitled to re-

tain certain charges cannot maintain an ac-

tion for rent of a warehouse on an implied
contract against the company, if he has re-

tained such charges. Pennsylvania R. Co. v.

Brisbin, 1 Walk. (Pa.) 67.

Assumpsit will lie against a conductor of a
railroad to recover the amount of extra fares

omitted to be collected by him from each
person paying in the cars, although such
neglect has occurred with the consent of the
superintendent but without the knowledge of

the directors. Concord R. Co. v. Clough, 49
N. H. 257. So assumpsit will also lie to re-

cover of an agent profits made by him in

buying and selling with like consent of the
superintendent, but without the knowledge of

the directors, joint tickets issued by other
roads naider a contract with the road em-
ploying him. Concord R. Co. v. Clough,
supra.
Railroad police.—^A policeman commissioned

by the governor of the state upon the applica-
tion of a railroad company under the Penn-
sylvania act of Feb. 27, 1865 (Pub. Laws
(1865), p. 225), section 1, is a private oflBcer

and is not entitled to costs in a criminal
prosecution from the county as if he were
duly and legally elected a constable, but his

compensation must be paid by the company,
for which he has been appointed in such sum
as may be agreed upon between them; but
he may, however, receive proper compensation
from the county for the service of subpoenas
on witnesses. Hamlin r. Berks County, 8 Pa.
Co. Ct. 462.

Torts.— A railroad company is liable for

the act of a station agent charged with the
duty of not allowing " bums " around the
station, who, while plaintiff was asleep on a
bench, poured benzine on the bench with the
intent of firing said benzine " to have some
fun with plaintiff," -which benzine was fired,

however, by another. Meade v. Chicago, etc.,

R. Co., 68 Mo. App. 92.
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statutes, by-laws, or usages which more or less define the extent of their authority;

and therefore such persons must in doubtful cases acquaint themselves with the

extent of that authority; " but such persons are not bound to take notice of private

instructions, if the agent has been put forward as a general agent."

I. Franchises and Powers Generally "— i. in General. The franchises

of a railroad corporation are rights or privileges which are essential to the operar

tions of the corporation and without which its road and works would be of httle

value," such as the franchise to run cars," to appropriate earth and gravel for

the bed of its road," or water for its engines.'" They are positive rights or privi-

leges without the possession of which the road of the company could not be suc-

cessfully worked.^" Like other corporations, a railroad company possesses such

powers only as are conferred upon it by its charter or governing statute, together

with such powers as are necessary and incidental thereto; ^' and such a company
cannot, except with the consent of the state, disable itself from the discharge of

the functions, duties, and obligations which it has assumed, whether this be

13. Missouri, etc., R. Co. i;. Faulkner, 88
Tex. 649, 32 S. W. 883 [reversing (Civ. App.
1895) 31 S. W. 543]; Langdon v. Vermont,
etc., R. Co., .53 Vt. 228. And see, generally,
CoRPOEATiONS, 10 Cyc. 940 et seq.

14. Cross V. Atchison, etc., R. Co., 141 Mo.
132, 42 S. W. 675; Southwest Missouri Elec-

tric R. Co. V. Missouri Pac. R. Co., 110 Mo.
App. 300, 85 S. W. 966. And see, generally,

Peincipal and Agent, 31 Cyc. 1327 et seq.

15. Power to acquire and hold land see

infra, V, A.
Sales, leases, traffic contracts, and consoli-

dation see infra, VII, B, C, D, E.
Indebtedness, securities, liens, and mort-

gages see infra, VIII.
Making and indorsing negotiable instru-

ments see infra, VIII, A, 3.

Power to operate street railroads see Steeet
Railkoads.

16. Lawrence v. Morgan's Louisiana, etc.,

R., etc., Co., 39 La. Ann. 427, 2 So. 69, 4 Am.
St. Rep. 265; Morgan t>. Louisiana, 93 U. S.

217, 23 L. ed. 860.

Immunity from taxation is not one of such
franchises. Morgan v. Louisiana, 93 U. S.

217, 23 L. ed. 860. And see, generally. Taxa-
tion.

17. Lawrence v. Morgan's Louisiana, etc.,

R., etc., Co., 39 La. Ann. 427, 2 So. 69, 4 Am.
St. Rep. 265; Morgan v. Louisiana, 93 U. S.

217, 23 L. ed. 860.

18. Lawrence v. Morgan's Louisiana, etc.,

R., etc., Co., 39 La. Ann. 427, 2 So. 69, 4 Am.
St. Rep. 265; Morgan v. Louisiana, 93 U. S.

217, 23 L. ed. 860.

19. Lawrence v. Morgan's Louisiana, etc.,

R., etc., Co., 39 La. Ann. 427, 2 So. 69, 4 Am.
St. Rep. 265; Morgan v. Louisiana, 93 U. S.

217, 23 L. ed. 860.

20. Lawrence v. Morgan's Louisiana, etc.,

R., etc., Co., 39 La. Ann. 427, 2 So. 69, 4 Am.
St. Rep. 265; Morgan v. Louisiana, 93 U. S.

217, 23 L. ed. 860.

21. Union Pac. R. Co. v. Chicago, etc., R.
Co., 163 U. S. 564, 16 S. Ct. 1173, 41 L. ed.

265; Oregon R., etc., Co. v. Oregonian R. Co.,

130 U. S. 1, 9 S. Ct. 409, 32 L. ed. 837 [re-

versing 23 Fed. 232, 10 Sawy. 464]; Great
North West Cent. R. Co. v. Charlehois, [1889]
A. C. 114, 68 L. J. P. C. 25, 79 L. T. Rep;

N. S. 35 [modifying 26 Can. Sup. Ct. 221];
Atty.-Gen. v. Great Eastern R. Co., 5 App.
Cas. 473, 44 J. P. 648, 49 L. J. Ch. 545, 42
L. T. Rep. N. S. 810, 28 Wkly. Rep. 769;
Yorkshire R. Wagon Co. v. Maclure, 21 Ch. D.
309, 51 L. J. Ch. 857, 47 L. T. Rep. N. S. 290,
30 Wkly. Rep. 761; Atty.-Gen. v. Niagara
Falls International Bridge Co., 20 Grant Ch.
(U. C.) 34. And see, generally, Coepoea-
tions, 10 Cyc. 1096 et seq.

Purchase of stock.— A railroad company
organized under the laws of Ohio cannot pur-
chase the stock of a mining company. Co-
lumbus, etc., R. Co. V. Burke, 10 Ohio Dec.
(Reprint) 136, 19 Cine. L. Bui. 27. And see,

generally, Coepoeations, 10 Cyc. 1107.
Power to locate and construct a railroad,

open books of subscription, etc., confers by
implication the power to make all contracts
and agreements as the execution and manage-
ment of the work and the convenience and in-

terests of the company in the construction
of the road may require so far as the same
are not forbidden by any restrictive clause.

Scotland Western Bank ». Talbnan, 17 Wis.
530.

In Iowa it is held that a railroad company
formed under the general incorporation act
is invested with the ordinary privileges and
franchises which belong to other private joint

stock companies. State v. Wapello County,
13 Iowa 388.

In New Jersey the act of March 17, 1870,
granting certain powers and franchises to

the Erie Railroad Company in connection
with other railroads therein mentioned, al-

though expressed in broad terms, does not
allow the company to possess and enjoy the
franchise of any company with which it does
not unite. McGregor v. Erie R. Co., 35
N. J. L. 115.

Sale or pledge of note and mortgage.—Power
to construct and maintain a railway and also

"to make such covenants, contracts, and
agreements with any person ... as the exe-

cution and management of the work, and the

convenience and interests of the company"
might require, authorizes the company to sell

a note and mortgajre executed to it or pledge

them as security for its own bonds. XJncas

Nat. Bank v. Rith, 23 Wis. 339.

[11, I. 1]



TO [33 CycJ RAILROADS

attempted by contract of lease, sale, or otherwise." And, as in the case of other

corporations, grants of franchises to railroads involving rights of the public are

to be Uberally construed in favor of the public, and strictly against the company.^'

Thus a railroad company is bound to apply all its moneys and property for the

purposes directed and provided for by its charter or governing statute, and any

appUcation of or dealing with its corporate property in a manner not authorized

is illegal and may be restrained in equity.^^ Thus it is improper and wrong for

a railroad company to embark its funds in other railroad undertakings without

authority to do so;^ but it has been held not ultra vires for a railroad company
whose road is in process of construction to apply penalties due from contractors

in payment of interest on shares issued at the request of the contractors.^'

2. Exclusive and Conflictimg Grants. ' There a grant of franchises to a railroad

company is not in its terms exclusive, the legislature may subsequently grant

the same or similar franchises to another company, although the latter greatly

impairs the value of the former.^' The legislature may, however, make its grant

of franchises to a railroad company exclusive,^' as for a limited period;^' and

22. Gulf, etc., R. Co. v. Morris, 67 Tex.
692, 4 S. W. 156; Union Pac. R. Co. v. CM-
cago, etc., R. Co., 163 U. S. 564, 16 S. Ct.

1173, 41 L. ed. 265.
The geneiai rule is that a contract by whieli

a railroad company renders itself incapable
of performing its duties to the public or at-

tempts to absolve itself from those obliga-

tions without the consent of the state, or a,

contract made by a corporation beyond the
scope of its powers, express or implied, on a
proper construction of its charter, cannot be
enforced, or rendered enforceable by the ap-
plication of the doctrine of estoppel; but
where the subject-matter of the contract is

not foreign to the purposes for which the
corporation is created, a contract embracing
whatever may fairly be regarded as inci-

dental to, or consequential upon, those things
which the legislature has authorized, ought
not, unless expressly prohibited, to be held
by judicial construction to be ultra vires.

Union Pac. R. Co. v. Chicago, etc., R. Co.,

163 U. S. 564, 16 S. Ct. 1173, 41 L. ed. 265.

23. State ». St. Paul, etc., R. Co., 98 Minn.
380, 108 X. W. 261. And see, generally,

CoBPOEATiONS, 10 Cyc. 1088 et seq.

24. Munt v: Shrewsbury, etc., R. Co., 13
Beav. 1, 15 Jur. 26, 20 L. J. Ch. 169, 51 Eng.
Reprint 1 ; Salomons c. Laing, 12 Beav. 339,

14 Jur. 279, 471, 19 L. J. Ch. 225, 6 R. &
Can. Cas. 289, 303; Bagshaw v. Eastern
Union R. Co., 2 Hall & T. 201, 47 Eng. Re-
print 1655, 14 Jur. 491, 19 L. J. Ch. 410, 2
Macn. & a. 389, 6 R. & Can. Cas. 169, 48
Eng. Ch. 389, 42 Eng. Reprint 151; Simpson
r. Denison, 10 Hare 51, 16 Jur. 828, 44 Eng.

Ch. 50, 68 Eng. Reprint 835; Vance r. East
Lancashire R. Co., 3 Kay & J. 50, 69 Eng.
Reprint 1018; Mathias v. Wilts, etc., Canal
Nav. Co., 34 L. T. Rep. N. S. 346.

The inability of railroad companies -under

their charters to expend their funds in paying
an award is no ground for setting aside the

award. Matter of Barrie, 22 U. C. Q. B.

25.

25. Logan v. Courtown, 13 Beav. 22, 20

L. J. Ch. 347, 51 Eng. Reprint 9; Great

Western B. Co. v. Preston, etc., R. Co., 17

U. C. Q, B. 477.

[11. I, 1]

26. Alcoy, etc., R. Co. v. Greenhill, 79

L. T. Rep. X. S. 257.

27. Florida.— Florida, etc., R. Co. v. Pen-
sacola, etc., R. Co., 10 Fla. 145.

Illinois.— East St. Louis Connecting R. Co.

r. East St. Louis Union R. Oo., 108 111.

265.
Maine.— State v. Noyes, 47 Me. 189.

Maryland.—^Baltimore, etc., R. Co. V. State,

45 Md. 596.

New Jersey.— Raritan, etc., R. Co. v. Dela-
ware, etc.. Canal Co., 18 N. J. Eq. 546.

New York.— Thompson v. New York, etc.,

R. Co., 3 Sandf. Ch. 625.

See 41 Cent. Dig. tit. "Railroads," § 40.

And see CoNSTrruTioN.'O. Law, 8 Cyc. 966
et seq.

Illustration.—A clause in a railroad charter
that " no person, body politic or corporate,
shall in any way interfere with, molest, dis-

turb, or injure any of the rights or privileges
thereby granted, or that would be calculated
to detract from or affect the profits of said
corporation," does not relinquish the right
of the state to charter any other company
whose improvement would be in competition
with said railroad company, nor the right to
take the franchise of said company for the
public use; but such clause restrains such
other company from committing any unau-
thorized illegal injuries. Newcastle, etc., R.
Co. V. Peru, etc, R. Co., 3 Ind. 464.

28. Pontchartrain R. Co. v. Orleans Nav.
Co., 15 La. 404; Pennsylvania R. Co. v. Na-
tional R. Co., 23 N. J. Eq. 441, holding that
the franchise of the Camden and Amboy Rail-
road and Transportation Company to perfect
an expeditious line of communication between
the cities of Philadelphia and New York,
and build across the state a railroad to be
part of that line, is exclusive against all but
the state.

29. Boston, etc., R. Corp. v. Salem, etc., R.
Co., 2 Gray (Mass.) 1, holding that St.
(1830) c. 4, incorporating the Boston and
Lowell Corporation, and providing that no
other railroad within thirty years should be
authorized to be made leading from Boston.
Charlestown, or Cambridge to Lowell, and
allowing the legislature to regulate tolls to a
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in such case the legislature cannot impair the obligation of the contract involved
in the preceding exclusive grant by granting the same or similar franchises to

another company; ^ nor can it grant to a railroad company franchises which
impair rights and privileges previously granted to other corporations,^' such as

to a ferry company.'^ But this rule does not prevent subsequent grants which
do not impair or prejudice iihe exclusive rights previously granted.^^

3. Engaging in Other or Accessorial Business.'* A railroad company may
engage in any business authorized by its charter or governing statute/' and in

any business that is incidental or auxiliary to the powers granted, and which
may become necessary and expedient in the care and management of its main
business.^' Thus it has been held that in the absence of a legislative prohibition

a railroad company may lease and maintain a summer hotel at its seaside ter-

minus,^' or engage in the accessorial business with horse-power, of collecting

freight which is to be transported upon its own road, and deUvering freight at

the places of destination.'* But it cannot engage in a business which is not
specially authorized or incidental to the business for which it was created.'"

certain extent, and purehaae the franchise
upon certain terms, confers upon the corpora-
tion the exclusive right for the period named.

30. Pennsylvania R. Co. v. Baltimore, etc.,

E. Co., 60 Md. 263.

31. Chicago, etc., E. Co. v. Louisville, etc.,

E. Co., 58 S. W. 799, 22 Ky. L. Rep. 658.
32. McRoberts v. Southern Minnesota E.

Co., 18 Minn. 108 (construing Laws Extra
Sesa. (1857) c. 3, § 10) ; Aikin v. Western E.
Corp., 20 K Y. 370 [reversing 30 Barb. 305].
And see, generally. Ferries, 19 Cyc. 501.

33. Georgia.— Augusta, etc., E. Co. v. Au-
gusta Southern E. Co., 96 Ga. 562, 23 S. E.
501.

Massachusetts.— Boston, etc., E. Corp. v.

Boston, etc., R. Co., 5 Cush. 375.

Michigan,.— Michigan Cent. R. Co. v. Michi-
gan Southern R. Co., 4 Mich. 362.

Nevada.— Lake v. Virginia, etc., E. Co., 7
Nev. 294.

North Carolina.— McEee v. Wilmington,
etc., E. Co., 47 N. C. 186.

United States.— Eichmond, etc., E. Co. v.

Louisa E. Co., 13 How. 71, 14 L. ed. 55.

See 41 Cent. Dig. tit. " Eailroads," § 40.

New Jersey.— The act of 1832 and the sup-
plementary act of 1854, entitled "An act

relative to the Delaware and Earitan Canal
and Camden and Amboy Eailroad and Trans-
portation Companies," granting certain privi-

leges to these corporations, operates to pro-

tect from competition the through business
from New York to Philadelphia, and not the

business between the intermediate places and
over any and every part of the route between
these cities; the franchise being exclusive

only in regard to passengers and merchandise
transported over the entire route. Delaware,
etc., Canal Co. v. Camden, etc., E. Co., 15
N. J. Eq. 13, 16 N. J. Eq. 321. And the fact

that roads of other companies are being con-
structed and connected without lawful author-
ity furnishes no ground of equitable relief at
the instance of one of the above companies in
the absence of a showing that such company's
rights will be prejudiced. Delaware, etc..

Canal Co. v. Camden, etc., R. Co., 15 N. J. Eq.
13.

34. Contracts for control of other railroads

or incidental facilities see infra, VII, D.
Power to establish relief funds and hos-

pitals for the benefit of sick and injured
employees see Coepoeations, 10 Cyc. 1143.

35. See Eogers v. Oxford, etc., R. Co., 2
De G. & J. 662, 59 Eng. Ch. 662, 44 Eng. Re-
print 1146, holding that where a railroad
company is authorized by a private act to

purchase a canal and to exercise all the
rights, powers, and privileges which the
canal company might before the sale have
exercised under any statute relating to the
canal, the railroad company after the pur-
chase becomes a canal company and is en-

titled to avail itself of the powers given to
canal companies.

36. Com. V. Philadelphia, etc., E. Co., 23
Pa. Super. Ct. 235; Jacksonville, etc., E. Co.
V. Hooper, 160 U. S. 514, 16 S. Ct. 379, 40
L. ed. 515; Camblos v. Philadelphia, etc., E.
Co., 4 Fed. Cas. No. 2,331, 4 Brewst. 563, 9
Phila. (Pa.) 411.

37. Jacksonville, etc., E. Co. v. Hooper,
160 U. S. 514, 16 S. Ct. 379, 40 L. ed. 515,
holding that the laws of Florida do not
render ultra vires a contract by a railroad
company to lease a hotel at the terminus
of its road situated on the beach, distant
from any town.
Covenants to insure.—^A company having

power to lease a hotel may, in consideration
of the lessor's obligation to rebuild in case
the hotel should be destroyed, covenant to

keep the premises insured. Jacksonville,
etc., E. Co. V. Hooper, 160 U. S. 514, 16
S. Ct. 379, 40 L. ed. 515.

38. Camblos v. Philadelphia, etc., E. Co.,

4 Fed. Cas. No. 2,331, 4 Brewst. 563, 39
Phila. (Pa.) 411.

39. Georgia Cent. E. Co. v. Collins, 40
Ga. 582; Macon v. Macon, etc., E. Co., 7
Ga. 221, holding that where a company is

given by charter the exclusive right to trans-
port produce, etc., over its road from one
point to another, the charter does not give
it the right to engage in transporting prod-
uce through the terminal city and across
the bridge of a river from its depot to an.

[11. I. 3]
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Thus if not expressly authorized a railroad company cannot carry on an express

business/" or operate stages from its termini to distant towns," or act as a

warehouseman of goods and merchandise not received by it imder and from

shipments over its road,^ nor deal in notes or bills of exchange." A railroad

company may own and control steamboats for the purpose of transporting its

freight and passengers across navigable waters on the line and constituting a

part of its route, and those lying at the end of its road separating it from the

ostensible and substantial termini of its route; " but unless expressly authorized

it cannot run a steamboat on waters not connected with its termini and forming

no part of its route.*^ Nor where authorized to operate a ferry for the trans-

portation of its passengers and freight can it engage in a general ferry business, but

other depot for the accommodation of its

customers.
Power to lay, build, and make a road in-

cludes the power to maintain and sustain
it, which has reference to keeping it in re-

pair, supplying it with machinery, and such
like acts, but does not extend to projects
for extending its business or schemes and
enterprises not contemplated and expressed
in clear and unambiguous terms. Georgia
Cent. R. Co. v. Collins, 40 Ga. 582.
A railroad company may be restrained at

the information of a relator from carrying
on a- trade not authorized by the act con-
stituting the company. Atty.-Gen. r. Great
Northern E. Co., 6 Jur. N. S. 1006, 29 L. J.

Ch. 794, 2 L. T. Rep. N. S. 653, 8 Wkly.
Eep. 556.

The question whether a railroad company
can conduct the business of a market house
cannot be raised by the former owner of the
land on which the market house is located
in an action for trespass against the com-
pany, but it can be raised only by the state

or a stock-holder by quo warranto. Hilt v.

Philadelphia, etc., R. Co., 43 Wkly. Notes
Cas. (Pa.) 429.
40. Dinamore v. Louisville, etc., R. Co., 2

Fed. 465, 2 Flipp. 672.

41. Hood V. New York, etc., R. Co., 22
Conn. 1. But see Buffett v. Troy, etc., E.
Co., 40 N. Y. 168 [affirming 36 Barb. 420],
holding that a company authorized to con-

struct a railroad is estopped to deny the
validity of a, contract to transport a pas-
senger by a stage line created by the di-

rectors from a village to one of the railroad
stations, where the stage line has been run
a long time without objection by the stock-

holders.

42. State v. Southern Pac. E. Co., 52 La.
Ann. 1822, 28 So. 372. Compare Smith i-.

Nashua, etc., R. Co., 27 N. H. 86, 59 Am. Dec.

364, holding that, although no such express
power is given to a railroad company it may
contract and assiime the liability of a. de-

positary of goods which it has carried to

the point of destination. And see, generally,

Carrieks, 6 Cyc. 454 et seq.

The storage of goods for hire in its ware-
houses by a railroad company is not inci-

dental to its business, when it is made either

under an express or implied special or gen-

eral agreement with shippers or consignees

either before or at the time of shipment or

receipt of goods, that they should be received
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and held for storage or hire either for a.

fixed period or at the will of shippers and
consignees. State c. Southern Pac. R. Co.,

52 La. Ann. 1822, 28 So. 372.

License.—A railroad company is not au-

thorized to receive, as being for purposes
incidental to its business as a common car-

rier, a license under La. Act of 1886, No.
156, providing for the issuance of a, license

to a warehouseman, since the license granted
thereunder contemplates a permanence in the
storage received, which is inconsistent with
the regular and legitimate business of a com-
mon carrier. State r. Southern Pac. R. Co.,

52 La. Ann. 1822, 28 So. 372.

43. Goodrich v. Reynolds, 31 111. 490, 83
Am. Dec. 240, holding that a railroad com-
pany cannot, as a branch of its business, deal

in notes and bills of exchange, but can only
make such papers subservient to its general
business.

44. Wheeler r. San Francisco, etc., R. Co.,

31 Cal. 46, 89 Am. Dec. 147; ShaT^-mut Bank
V. Plattsburgh, etc., R. Co., 31 Vt. 491;
Forrest v. Manchester, etc., E. Co., 30 Beav.
40, 7 Jur. N. S. 887, 4 L. T. Eep. N. S. 666,
9 Wkly. Eep. 818, 54 Eng. Eeprint 803;
South Wales E. Co. v. Eedmond, 10 C. B.
N. S. 675, 4 L. T. Eep. N. S. 619, 9 Wkly.
Eep. 806, 100 E. C. L. 675.

45. Central E., etc., Co. v. Smith, 76 Ala.
572, 52 Am. Eep. 353; McEoberts v. Soiithern
Minnesota E. Co., 18 Minn. 108; St. Joseph
V. Saville, 39 Mo. 460; Hoagland v. Hanni-
bal, etc., E. Co., 39 Mo. 451 (holding that a.

railroad company has no power unless con-
ferred by its charter, nor have its officers

or agents any authority by law, to run a
line of steamers beyond the terminus ot

the road as part of the company's line of
transportation) ; Starin v. New York, 42
Hun (N. Y. 549 [reversed on other grounds
in 112 N. Y. 206, 19 N. E. 670] (holding
that under the act of 1884, chapter 193,

authorizing any railroad company incorpo-
rated under the New York law and with a
terminus in New York harbor to purchase
or lease steamboats and to operate a ferry
over New York harbor to any point distant
not more than ten miles from the terminus,
a railroad company may not lease a ferry
route having no connection with the terminus
of its road). See also Colman v. Eastern
Counties E. Co., 10 Beav. 1, 11 Jur. 74. 16
L. J. Ch. 73, 4 E. & Can. Cas. 513, 50 Eng.
Eeprint 481.
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is limited to the conveyance of its own passengers and freight.*' A steam rail-

road operating under a charter authorizing a steam railroad may be extended
a,s a steam railroad, but cannot be extended as a street railroad.^^

4. Charges For Transportation. It is one of the essential franchises of a

railroad company that it have the vested right to demand and receive tolls or

charges for the transportation of freight and passengers.*' This right, however,
is subject to the right of the state to regulate the rate of such charges by legisla-

tive enactment,*^ and although the legislature may give to the railroad company
the power to fix such rates, this power authorizes it to make only reasonable

charges,^" and the limits of such powermay be fixed by a subsequent statute,^' and in

many jurisdictions the legislature may fix the maximum rate that may be charged.^^

A charter giving a railroad company the exclusive right of transportation or

conveyance of persons, merchandise, and produce, providing the charge shall

not exceed a certain rate does not guarantee that the company shall always
have right to charge the maximum rates named.^'

J. Amendment, Revocation, or Forfeiture of Charter or Franchise
and Dissolution ^*— l. amendment or Revocation of Charter— a. In General.

In the absence of special statutory or constitutional provisions regulating such
matters, the alteration or amendment of a charter of a railroad company Is gov-
erned by the rules applicable to the alteration or amendment of corporate charters

in general.^ In accordance with those rules the state cannot, after a railroad

charter has been accepted, make alterations or amendments of such charter,

materially affecting rights thereunder, without the consent of the company,^"

46. Fitch V. New Haven, etc., R. Co., 3(

Conn. 38; McRoberts v. Southern Minnesota
R. Co., 18 Minn. 108; Aikin t. Western R.
Corp., 20 N. Y. 370 {reversing 30 Barb. 305] ;

The Maverick, 16 Fed. Gas. No. 9,316, 1

Sprague 23.

47. Cincinnati Incline Plane R. Co. w. Cin-
cinnati, 5 Ohio S. & C. PI. Dec. 562, 7 Ohio
N. P. 541.

48. Lawrence v. Morgan's Louisiana, etc.,

H., etc., Co., 39 La. Ann. 427, 2 So. 69, 4 Am.
St. Rep. 265 ; Blake v. Winona, etc., R. Co., 19
Minn. 418, 18 Am. Rep. 345; Morgan v.

Louisiana, 93 U. S. 217, 23 L. ed. 860. And
see Cabriees, 6 Cyc. 491 et seq., oil et seq.

49. Blake v. Winona, etc., R. Co., 19 Minn.
418, 18 Am. Rep. 345. And see the statutes
of the several states.

Granting a railroad a franchise between
specified points on condition that only one
fare shall be charged on said road has no ap-
plication to charges made on other portions
of the system of roads operated by the same
company. Byars v. Bennington, etc., R. Co.,

99 N. Y. App. Div. 34, 90 N. Y. Suppl. 736
[affirmed in 184 N. Y. 554, 76 N. E.
1090].

Charges for conveyance of timber and
measurement of the timber see Great West-
ern R. Co. V. Lowe, 11 R. & Can. Tr. Cas.
152.

50. Ruggles V. People, 91 111. 256.

U. S. Act, Feb. 24, 1871, authorizing the
Union Pacific Railroad Company to levy tolls

upon its Omaha bridge, and making it gov-
erned " for the use and protection of said
bridge" by the act of July 25, 1866, which
prohibited a bridge company to charge the
government more than the rate per mile
paid for transportation over the railroads
leading to the bridge, does not apply to the

rate to be paid by the government for trans-

portation of its passengers over the Omaha
bridge, since when the bridge was built it

became subject to an act providing that
transportation for the government should be
at fair and reasonable, rates, and not ex-

ceeding those paid by private parties for

the same kind of service. Union Pac. R. Co.

V. U. S., 20 Ct. CI. 70.

Justification of increase of rates under the
English Railroad and Canal Traffic Act
(1894), § 1, see Black v. Caledonian R. Co.,

11 R. & Can. Tr. Cas. 176, 18 T. L. R. 11;
Smith V. London, etc., R. Co., 11 R. & Can.
Tr. Cas. 156. To justify a permanent in-

crease of rate, changes affecting only the tem-
porary cost of working are not sufficient.

Black V. Caledonian R. Co., supra.
Reduction of rate under English Railway

and Canal Traffic Act of 1888, § 29, subs. 3,

see In re Taff Vale R. Co., 11 R. & Can. Tr.

Cas. 89.

51. Ruggles v. People, 91 111. 256; Blake
V. Winona, etc., R. Co., 19 Minn. 418, 18 Am.
Rep. 345.

52. See the statutes of the several states.

Constitutionality of statutes fixing maxi-
mum rates see Constitutional Law, 8 Cyc.

874 text and note 22, 969 text and note 65,

1066, 1116.

53. Georgia R. Co. v. Smith, 70 Ga. 694,

54. Removal or abandonment of stations

see infra, IV, G, 3.

Abandonment of road or portion thereof a»

violation of duty to operate see infra, X, A,

1, b.

55. See, generally, Cokpobations, 10 Cyc.

206 et seq.

56. Cincinnati, etc., R. Co. v. Clifford, 113

Ind. 460, 15 N. E. 524; Smead v. Indianapo-

lis, etc., R. Co., 11 Ind. 104.

[II, J, 1, a]
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unless the power to do so is expressly reserved either in the charter itself/' or in

a general statute/* or constitutional provision/^ or unless the amendment is made
in the exercise of the police power of the state/" or in the exercise of the right of

eminent domain;"' and under a reserved power in a general statute a charter

cannot be amended if the charter itself provides otherwise/^ But until

there has been an acceptance of the original charter, it is within the control of

the legislature and may be amended or revoked at any time; °^ and where there

is no organization of the company under the original act incorporating it, a sub-
sequent amendment of such act is merely a revival of the right to form a cor-

poration.** If the railroad company accepts its charter subject to such reserved
power, it is bound by any reasonable alteration or amendment the legislature

may see fit to make,"^ provided the amendment does not go beyond regulation,

supervision, and control of the company; '° and such power includes authority
both to withdraw powers granted to the company," and to confer new powers
or duties on it and require their exercise. °* Thus, within such rules, a railroad

57. state v. New Haven, etc., Co., 43 Conn.
351; Macdonald v. New York, etc., B, Co.,
23 E. I. 558, 51 Atl. 578.

58. Snook x,. Georgia Imp. Co., 83 Ga. 61,
9 S. E. 1104; McCandless v. Richmond, etc.,

E. Co., 38 S. C. 103, 13 S. E. 429, 18 L. E, A.
440.

A lease of the Toad does not affect the
reserved right of the legislature to amend
the charter of the railroad company. Wor-
cester v. Norwich, etc., R. Co., 109 Mass.
103.

59. See Palmes v. Louisville, etc., E. Co.,

19 Fla. 231.
Fla. Const. (1839) art. 13, § 2, providing

that the legislature shall not alter an act
of incorporation unless notice is published
three months preceding the session at which
the alteration is applied for, does not apply
to railroads assisted by the state in further-
ance of a system of internal improvements
pursuant to Const, art. 11, § 2. Palmes v.

Louisville, etc., R. Co., 19 Fla. 231.

A constitutional provision that charters
under which organization shall not have
taken place or which shall not have been in
operation within a specified time from the
time the constitution takes effect shall there-

after have no effect or validity does 'not ap-
ply to the charter of a railroad company which
was in operation at the time the constitu-

tion took effect. Little Rock, etc., R. Co. v.

Little Rock, etc., R. Co., 36 Ark. 663; Mc-
Cartney V. Chicago, etc., R. Co., 112 111. 611,
construing Const. (1870) art. 11, § 2.

60. See Coepoeations, 10 Cyc. 207 text
and note 37.

61. See CoKPOEATiONS, 10 Cyc. 207 text

and note 38.

A perfected railroad franchise, especially

when followed by construction and operation,

la a property right which cannot afterward
be taken away or diminished either by a
subsequent constitutional amendment or by
legislative or municipal action except in the

exercise of the police power or the right of

eminent domain. Blume u. Interurban St.

E. Co., 41 Misc. (N. Y.) 171, 83 N. Y. Suppl.

989.

62. Scotland County V. Missouri, etc., E.

[II, J,l,a]

Co., 65 Mo. 123; Columbia, etc., E. Co. v.

Gibbes, 24 S. C. 60, holding, however, that
where a railroad company holding such char-

ter is sold out under orders of the court and
the purchasers form a new company under a
general law permitting it in such cases, with
all the rights, immunities, etc., possessed by
the old company previous to the sale under its

charter and amendments thereto and of other

laws of the state, the new company becomes
subject to all the laws on the statute book
applicable to railroads at the date of its

organization.
63. Pearsall v. Great Northern E. Co., 161

U. S. 646, 16 S. Ct. 705, 40 L. ed. 838 [re-

versing 73 Fed. 933].
Where the original and the amendatory

acts are passed at the same session of the
legislature with only a brief interval be-
tween, during which there is no acceptance
of the provisions of the original act and no
rights are acquired thereunder, the amenda-
tory acts are valid. Cincinnati, etc., R. Co.
V. Clifford, 113 Ind. 460, 15 N. E. 524.

64. Quinlan v. Houston, etc., R. Co., 8P
Tex. 356, 34 S. W. 738.

65. Roxbury v. Boston, etc., E. Corp., 6
Cush. (Mass.) 424.
66. Chapman v. Mad River, etc., R. Co.. 1

Ohio Dec. (Reprint) 565, 10 West. L. J. 399;
Charlotte, etc., R. Co. v. Gibbes, 27 S. C.

385, 4 S. E. 49.

67. Central R., etc., Co. v. State, 54 Ga.
401 ; Worcester v. Norwich, etc., R. Co., 109
Mass. 103; Atty.-Gen. v. Chicago, etc., R. Co.,

35 Wis. 425; Milwaukee, etc., R. Co. v. Field,
12 Wis. 340.

Compensation.— The Georgia act of 1840,
incorporating the Union Branch Railroad
Company, provide that in ease of its repeal
just compensation should be made to the com-
pany for its " work, investments and improve-
ments " upon the road, and consequently after
the enactment of the repealing act of 1847, it

had a claim for the same upon the state.
Union Branch R. Co. o. East Tennessee, etc.,

R. Co., 14 Ga. 327.
68. Worcester v. Norwich, etc., R. Co., 109

Mass. 103; Milwaukee, etc., R. Co. v. Field.
12 Wis. 340.
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charter may be amended so as to give the company the right and power to extend

its road over new and additional routes,"" to change the termini,™ or the name of

the company; '^ or so as to require the company to change its route, '^ construct

fences,'' or carry intersecting highways over the railroad by means of bridges;'* or

so as to require the estabhshment or maintenance of a station at a particular

place, '^ or that certain companies shall unite in a passenger depot and extend their

tracks to the same,'" or that the expenses of a railroad commission shall be paid by
the railroad companies of the state." An amended charter in order to "be valid

must comply with all statutory requirements,'^ although defects in an amend-
ment may be cured by a subsequent statute.'"

b. Acceptance of Amendment. As in the case of amendments to corporate

charters in general, in order that the amendment may be binding on the company,
it ordinarily must be consented to or accepted by the company,*" unless the amend-

69. Collier ». Union R. Co., 113 Tenn. 96,
83 S. W. 155.

Extensions generally see in^ra, IV, C, 3.

A railroad company desiring to extend its

line beyond that originally authorized should
prepare and file supplemental and amended
articles of incorporation which shall contain
the essential requisites specified in the stat-

ute. Vollmer ;;. Schuylkill Kiver East Side
E. Co., 1 Pa. Co. Ct. 301.

70. Anderson v. Railroad Co., 91 Tenn. 44,
17 S. W. 803.

Change of termini generally see mpa, IV,
E, 1, e.

71. Milwaukee, etc., R. Co. v. Field, 12
Wis. 340.

72. Macon, etc., R. Co. v. Gibson, 85 6a.
1, 11 S. E. 442, 21 Am. St. Rep. 135.
The insertion of a proviso in a railroad

charter by way of amendment thereto that
under certain conditions the road shall pass
through a particular intermediate point is

not void as being repugnant to the purview
of the charter. Macon, etc., R. Co. u. Gib-
son, 85 Ga. 1, 11 S. E. 442, 21 Am. St. Rep.
135.

73. Durand v. New Haven, etc., Co., 42
Conn. 211, holding a general statute requir-

ing all railroad companies to maintain fences

along their roads, where running within the

limits of any highway, It be an amendment
of a charter which required only such con-

struction of the road, with reference to the

safety of travel upon a highway, as should
be approved by a committee.

74. Montclair v. New York, etc., R. Co.,

45 N. J. Eq. 436, 18 Atl. 242.

Mode of crossing highways generally see in-

fra, VI, D, 2.

Abolition of grade crossings after construc-

tion of railroad see infra, VI, T>, 5, b.

75. Com. u. Eastern R. Co., 103 Mass. 254,

4 Am. Rep. 555.

76. Worcester v. Norwich, etc., R. Co., 109
Mass. 103.

77. Charlotte, etc., R. Co. v. Gibbes, 27
S. C. 385, 4 S. E. 49; Columbia, etc., R. Co.

f. Gibbes, 24 S. C. 60.

78. Anderson v. Railroad Co., 91 Tenn. 44,

17 S. W. 803, holding that where a charter is

amended so as to change the starting point
of a railroad, the change will not be effected

unless such amendment is registered in the

county where the charter was originally regis-

79. Tennessee Cent. R. Co. v. Campbell, 109

Tenn. 655, 73 S. W. 112, holding that an
amendment to a railroad charter originally

defective because acknowledged before a, no-

tary public is validated by the express pro-

visions of Acts (1891); c. 118, amending
Acts Extra Sess. (1890) c. 17.

80. State v. New Haven, etc., Co., 43 Conn.
351; Goodin v. Evans, 18 Ohio St. 150; Mac-
donald v. New York, etc., R. Co., 23 R. I. 558,

51 Atl. 578; Mulloy v. Nashville, etc., R. Co.,

8 Lea (Tenn.) 427. And see, generally, Coil-

POKATIONS, 10 Cyc. 208 et seq.

Acceptance held sufficient.—
^ Under the

Rhode Island act of June 23, 1836, section 2,

amending the charter of the New York, etc..

Railroad Company, providing that the com-
pany shall be liable to property-owners
for all damages by fire communicated from
its engines, and section 10 providing that the
company may relocate its road provided it

signifies in writing to the secretary of state

its assent to the requirements of the amend-
ment, a relocation of the road under such sec-

tion suflieiently shows its acceptance of the
amendment with all its liabilities. Macdon-
ald V. New York, etc., R. Co., 23 R. I. 558, 51
Atl. 578. So where the charter of two rail-

road companies did not authorize a contract
of lease to be made between them, but Comp.
St. c. 26, § 66, did, the exercise of this power
by the stock-holders in authorizing the con-

tract at a meeting held for that purpose with-

out any objection on the part of any one of

them, is a sufficient ground for the presump-
tion that the corporations as such had ac-

cepted such power as part of their organic law
and that the stock-holders had all concurred in

the action taken and assented thereto. Ver-
mont, etc., R. Co. ('. Vermont Cent. R. Co., 34
Vt. 1. Under Swan & C. St. Ohio, § 24, au-
thorizing a railroad company organized in

pursuance of law to lease or purchase con-

necting lines constructed by other companies,
and section 71, providing that all companies
now incorporated within this state and actu-

ally doing business may accept any provision

of this act, railroad companies leasing their

roads to other companies or taking leases of

the roads of other companies are to be re-

garded as thereby accepting the provisions

[II, J, 1, b]
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ment is made in the exercise of the police power of the state.'' And although

there is no reserved power applicable to the particular railroad, as where it was
organized before the passage of the statutory or constitutional provision reserving

such power to the legislature, it may bring itself within a subsequent amendatory
act by accepting or assenting to the same,'^ and that assent may be manifested in

at least three ways: (1) By asking the legislature to make the amendment; ^

(2) by expressly accepting an amendment enacted without a request; ^^ and (3) by
acting upon and acquiescing in an amendment enacted without request.'^ Where
the amendments arc fundamental, radical, o: vital,*" as where th^y in fact consti-

tute a separate and distinct charter, creating ?. new company," the unanimous
consent of the stock-holders to their acceptanje is essential, and dissenting cor-

porators, shareholders, or members are rel aset"., providec". their dissent is given

before the rights of third persons intervene.'* But where the change or alteration

is a trivial or immaterial one, unanimous consent is net required, nor are dissenting

stock-holders released, where a majority thereof assent to the amendment. '^

2. Forfeiture of Franchise and Dissolution in General."" The dissolution,

forfeiture, and winding up f a railroad company is governed by the rules applicable

to the dissolution and winding up of corporations in general except in so far as

regulated by special constitutional, charter, or statutory provisions."' Thus it

of the statute and relinquishing all rights
under their charters inconsistent with such
provisions. Cincinnati, etc., R. Co. v. Cole,

29 Ohio St. 126, 23 Am. Rep. 729.
A resolution adopted by a unanimous vote

of the stock-holders reciting that amendments
to the charter of a railroad had been made
and empowering the board of directors to
take the action authorized by such amend-
ment is such an acceptance and ratification

of the amendment by the stock-holders as
legally makes the amendment part of the char-
ter of the company. Georgia R., etc., Co. v.

Maddox, 116 Ga. 64, 42 S. E. 315.

A provision that " this act shall take effect

at its passage " simply means that if duly ac-

cepted it .shall thus take effect by relation;

and such due acceptance of the act and the
filing of an attested copy thereof with the
secretary of state are required to give it

effect. Hartford, etc., R. Co. v. Wagner, 73
Conn. 506, 48 Atl. 218.

81. State v. New Haven, etc., Co., 43 Conn.
351.

83. Smead v. Indianapolis, etc., R. Co., 11
Ind. 104.

Ala. Code (1896), § 1170, authorizing a do-

mestic railroad company to contract for the
operation of its road by a foreign company,
etc., in providing that holders of a majority
in value of the stock in each company must
assent to the arrangement is for the benefit

of the stock-holders, who may waive compli-

ance therewith and who only may object to

non-compliance; and hence in quo warranto
proceedings to oust a foreign railroad com-
pany from the operation of a domestic road,

the state may not object that the stock-hold-

ers of the domestic company which made such

a contract with the foreign company did not
give the assent required by such section.

Louisville, etc., R. Co. ». State, (1907) 45

So. 296.

83. Smead v. Indianapolis, etc., R. Co., 11

Ind. 104.
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84. Louisville, etc., R. Co. v. State, (Ala.

1907) 45 So. 296; Smead v. Indianapolis,

etc., R. Co., 11 Ind. 104.

85. Louisville, etc., E. Co. v. State, (Ala.

1907) 45 So. 296; Smead v. Indianapolis,

etc., R. Co., 11 Ind. 104.

Under Ala. Const. (1875) art. 14, § 25, per.

mitting a railroad company chartered before
the adoption of the article which subjects
corporate charters to repeal or amendment to

enjoy the benefit of future legislation by ac-

cepting the provisions of the article, no ex-

press or formal acceptance is necessary; and
a railroad company chartered before such
constitution by accepting the benefits of the
code of 1896, sections 1170, 1171, enacted
after the charter was granted, brings itself

within such statute. Louisville, etc., R. Co. v.

State, (ly07) 45 So. 296.

86. Alexander v. Atlanta, etc., R. Co., 108
Ga. 151, 33 S. E. 866 (construing Civ. Code,

§§ 1840, 2170); Snook v. Georgia Imp. Co.,

83 Ga. 61, 9 S. E. 1104. See also, generally,
CORPOKATIONS, 10 Cyc. 208.

87. Youngblood v. Georgia Imp. Co., 83 Ga.
797, 10 S. E. 124; Snook v. Georgia Imp.
Co., 83 Ga. 61, 9 S. E. 1104; Carlisle v.

Terre Haute, etc., R. Co., 6 Ind. 316.
88. See, generally, Corpoeations, 10 Cyc.

208.

A change in the terminus of the road is a
fundamental alteration which releases a sub-
seribei- to stock before the change is made,
if made without his consent. Snook v.

Georgia Imp. Co., 83 Ga. 61, 9 S. E. 1104.
89. See, generally, Cobpokations, 10 Cyc.

210 ef seq.

90. Forfeiture of right of way or other in-

terests in land see in^ra,, V, L.
Consolidation as dissolving constituent

companies see in-fra, VII, E, 6, a.

91. See, generally, Corporations, 10 Cyq.
1270 et S6q.

The infidelity or misconduct of some or
even of all the trustees or managers of a
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may be ground for forfeiting the franchises and dissolving the company that it

has made wilful and repeated misuse or non-use of its franchises with respect to

matters which are of the essence of the contract between the company and the

state, "^ as where it makes a material departure from the points designated in the

charter for the location of the road,"' or where the management makes discrim-

inations clearly showing an intention to exclude from the benefits of the road all

except its principal stock-holders for the purpose of preventing competition."*

But where the misuser or non-user is in respect to a matter which is not a material

condition which concerns the public, but is confined to the company, it is not

ground for a forfeiture of the company's franchises. °' And unless its charter

so provides, a railroad company is not ipso facto dissolved by a mere misuser or

non-user of its franchises, although such misuser or non-user may be sufficient

ground for forfeiture by judicial proceeding.'" Nor does an isolated case of non-

user or misuser, which produces no injurious consequences to any one, and is not
persisted in, entitle the state to demand a forfeiture of its charter; '' nor is it

ground for forfeiture that at some future time the company intends to neglect

the performance of its full duty to the pubUc; "' or that the company has obtained

a charter from another state; °° or that it has purchased a street railway franchise

from a city through whose streets a portion of its route passes.* A railroad com-
pany, like other corporations, may also be dissolved by reason of some act or

omission on its part made a cause of forfeiture by its charter or governing statute,^

as for a breach of some substantial condition subsequent prescribed in the charter

or statute; ' or it may be dissolved by a voluntary surrender of its franchises

except in so far as its public duties may limit this power,* and the legislatiire may

railroad company affords no ground for tak-
ing away the rights of the shareholders who
constitute the company, either by dissolving
it or taking away its management and plac-

ing it in the hands of an officer of the court;
but in such a ease the principles of remedial
or preventive justice go no further than to
enjoin or forbid the misconduct, or remove
the unfaithful officer. Belmont V. Erie R.
Co., 52 Barb. (N. Y.) 637.

92. Arlcansas.— Mississippi, etc., E. Co. V.

Cross, 20 Ark. 443.

Mmne.— Ulmer v. Lime Rock R. Co., 98
Me. 579, 57 Atl. 1001, 66 L. R. A. 387.

Mississippi.—• Harris v. Mississippi Valley,
etc., R. Co., 51 Miss. 602.

North Carolina.—^Atty.-Gen. v. Petersburg,
etc., R. Co., 28 N. C. 456.

Pennsylvania.— Com. v. New York, etc.,

E. Co., 10 Pa. Co. Ct. 129.

Texas.— East Line, etc., R. Co. v. State,

75 Tex. 434, 12 S. W. 690; State v. Rio
Grande R. Co., 41 Tex. 217.

See 41 Cent. Lig. tit. " Railroads," § 63.

93. Mississippi, etc., R. Co. v. Cross, 20
Ark. 443.

94. Ulmer v. Lime Rock R. Co., 98 Me. 579,

57 Atl. 1001, 66 L. R. A. 387.

95. Harris v. Mississippi Valley, etc., R.
Co., 51 Miss. 602.

96. Atty.-Gen. v. Superior, etc., R. Co., 93
Wis. 604, 67 N. W. 1138.

97. Com. V. New York, etc., R. Co., 10 Pa.
Co. Ct. 129.

98. State v. Martin, 51 Kan. 462, 33 Pac.
9; Com. V. Pittsburg, etc., R. Co., 58 Pa.
St. 26.

99. Com. «. Pittsburg, etc., R. Co., 58 Pa.
St. 26.

1. Orleans, etc., R. Co. v. Jefferson, etc., R,
Co., 51 La. .inn. 1605, 26 So. 278.

2. Louisiana, etc., R. Co. v. State, 75 Ark.
435, 88 S. W. 559; State v. Rio Grande R.
Co., 41 Tex. 217.

Failure of the president or vice-president
and the majority of the directors to reside in

the state after Jvme 19, 1858, was a ground
for forfeiture of the charter and franchise
under act of 1857. State v. Southern Pac.
R. Co., 24 Tex. 80.

3. Brown v. Wyandotte, etc., R. Co., 68
Ark. 134, 56 S. W. 862; La Grange, etc., R.
Co. V. Rainey, 7 Coldw. (Tenn.) 420.

4. Matter of New Platz, etc., R. Co., 27
Misc. {N. Y.) 451, 59 N. Y. Suppl. 247 laf-

firmed in 42 N. Y. App. Div. 622, 59 N. Y.
Suppl. 1111]; Lauman v. Lebanon Valley
E. Co., 30 Pa. St. 42, 72 Am. Dec. 685;
Combes v. Keyes, 89 Wis. 297, 62 N. W. 89,
46 Am. St. Eep. 839, 27 L. E. A. 369, hold-
ing that where a railroad company has by
judicial sales been divested of all its prop-
erty and for twenty-six years thereafter has
not owned any property or done any business
or elected .any officers or kept any office in

the state, it has voluntarily surrendered its

corporate franchise and ceased to exist. See
also In re Exmouth Docks Co., L. E. 17 Eq.
181, 43 L. J. Ch. 110, 29 L. T. Eep. N. S. 573,

22 Wkly. Rep. 104. And see, generally, Coe-
PORATIONS, 10 Cyc. 1299 et seq.

Costs.— On the dissolution of a railroad

company in proceedings brought by its trus-

tees, the cost of dissolution consisting of

printing and advertising expenses and of

attorney, referee, and stenographer's fees

constitute a lien on the funds in the hands
of the receivers prior to the first mortgage

[II, J, 2]
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release it from this limitation.' The voluntary dissolution of a railroad company-

is not a corporate act but the act of the members of the corporation; " and its

officers in effecting such an arrangement act as trustees of the members, and not

as corporate fimctionaries.'

3. Sale, Lease, or Other Transfer of Railroad. The mere lease,' sale,' or

other transfer by a railroad company of all its property or of a portion thereof

does not of itself work such a dissolution of the company as disables it from there-

after exercising its corporate powers or so as to relieve it from its debts and obli-

gations; *" and this is true in the case of a judicial sale; " but such a sale of all

the corporate property may be deemed a dissolution of the company for the

purpose of protecting and enforcing the rights of third parties ;
'^ and in case of a

judicial sale of all the corporate property and franchises of the company the court

may be justified in administering the assets of the company as if a legal dissolution

had occurred." Where, however, the sale or lease is accompanied by acts made
a cause of forfeiture by statute," or by acts or omissions which amount to a wilful

misuser or non-user of the corporate franchises, it may constitute grounds on
which the state may have a forfeiture declared. ^^

bondholders. Matter of New Paltz, etc., R.
Co., 27 Misc. (N. Y.) 451, 59 X. Y. Suppl.
247 [affirmed in 42 N. Y. App. Div. 622, 59
X. Y. Suppl. 1111].

5. Lamnan c. Lebanon Valley K. Co., 30
Pa. St. 42, 72 Am. Dec. 685.

6. Lamnan c. Lebanon Valley R. Co., 30
Pa. St. 42, 72 Am. Dec. 685.

7. Lamnan r. Lebanon Valley R. Co., 30
Pa. St. 42, 72 Am. Dec. 685.

8. State V. Omaha, etc., R., etc., Co., 91

Iowa 517, 60 N. W. 121; Troy, etc., R. Co. v.

Kerr. 17 Barb. (X. Y.) 581; U. S. v. Little

Miami, etc., R. Co., 1 Fed. 700.

9. Davis r. Memphis, etc., R. Co., 87 Ala.

633, 6 So. 140 ; Bruffett r. Great Western R.
Co., 25 111. 353; State r. Rives, 27 N. C. 297.

Under Minn. Spec. Laws (1881), c. 228, au-

thorizing the sale and conveyance by the St.

Paul and Sioux City Railroad Company to
another company named of all its railroads

and the appurtenances thereof, and franchises
and corporate rights necessary to the use of

the property, but expressly excepting other
franchises and powers which had been con-

ferred on the company, such sale and convey-

ance and the consequent suspension by it of

all its business as a railroad company does
not operate as a forfeiture of its corporate
franchises. State c. St. Paul, etc., R. Co.,

35 .Minn. 222, 28 N. W. 245.

10. iluscatine Western R. Co. c. Horton,
38 Iowa 33; Gulf, etc., R. Co. i: Morris, 67
Tex. 692, 4 S. W. 156; U. S. r. Little Miami,
etc., R. Co., 1 Fed. 700.

11. Gulf, etc., R. Co. r. Morris, 67 Tex. 692,

4 S. W. 156.

Where under a decree of the United States
court a company's railroad and all its rights,

privileges, immunities, and franchises exclu-

sive of those granted by the state are sold

to satisfy a mortgage, and the legislature

subsequently incorporates the purchasers and
vests them with all the right, title, and in-

terest in the property, possession, claims, and
demands at law or in equity of, in, or to such

road, with its appurtenances and with all the

rights, powers, immunities, privileges, and

[II, J, 2]

franchises of the corporation, the act does

not revoke the charter of the railroad com-
panv. Wilmington, etc., R. Co. r. Downward,
(Del 1888) 14 Atl. 720.

12. Davis V. Memphis, etc., R. Co., 87 Ala.

633, 6 So. 140.

13. Toledo, etc., R. Co. v. Continental Trust
Co., 96 Fed. 784, 37 C. C. A. 587, 95 Fed.

497, 36 C. C. A. 155 [modifying 82 Fed. 642,

and 86 Fed. 929].
A sale of a railroad in a proceeding to en-

force a lien reserved to the state operates as

a dissolution of the company since it totally

destroys the end and object for which it was
created. Moore r. Whitcomb, 48 Mo. 543.

14. See the cases cited infra, this note.

Ark. Acts (igoi), p. 368, § 1 (Kirby Dig.

§ 1649), providing for a forfeiture on cer-

tain grounds of the franchise and all charter

rights of any railroad in and to all rail-

road property, and the right to operate
the same acquired by it under a lease not
made in conformity with the statute gov-

erning the making of such leases, are
applicable to a foreign railroad company
operating in the state under a lease

;

and hence a suit against such company may
be maintained under section 2 of such act
providing for the enforcement of the for-

feiture by information in the nature of quo
warranto or other proper suit. Louisiana,
etc., R. Co. 1-. State, 75 Ark. 435. 88 S. W.
559. This net, however, is not retrospec-
tive and does not apply to a lease made be-

fore its enactment. Louisiana, etc., R. Co.

r. State, supra. And the fact that the com-
pany's right in the state authorizes a con-

tract or lease cannot alter its status, as a
contract made under a franchise cannot reach
beyond the rights acquired by the franchise
itself, and afford immunity from public
duties. Louisiana, etc., R. Co. v. State, s^ipra.

15. State V. Omaha, etc., R., etc.. Co.. 91
Iowa 517, 60 N^. W. 121 ; State r. Minnesota
Cent. R. Co., 36 Minn. 246, 30 N. W. 816.
When a railway company violates the con-

stitution of the state hj making a transfer
and sale of its property and franchises in a
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4. Construction and Maintenance of Road. In the absence of a charter or
statutory provision to that effect the mere fact that a railroad company fails to
begin construction or to complete its road within the time specified in its charter
or governing statute does not of itself work a dissolution of the company/" although
it may constitute ground for which a forfeiture may be declared in a direct pro-
ceeding by or on behalf of the state; " but the legislature may provide that such
a failure will constitute a forfeiture or dissolution without the intervention of the
courts or any action on the part of the state, and in some cases it has been so
provided/^ But even though the failure to construct within the time prescribed
might have the legal effect to at once terminate the existence of the company,
in the absence of evidence from which such failure could be inferred, the presump-
tion of compliance must be indulged.^" Under some statutes the forfeiture is

restricted to that portion of the road which has not been constructed within the
time limited.^" The above rules also apply to a failure to comply with other

manner forbidden by that instrument, and
afterwards wilfully persists for a long period
in a non-user of its franchises, a cause for

forfeiture of its franchises exists. East
Line, etc., R. Co. v. State, 75 Tex. 434, 12
S. W. 690.

Where a company without authority of law
leases its road to another company with all

its rights, property, and franchises for a long
period of time, it thereby abandons the op-
eration of its road and is subject to for-

feiture. State V. Atchison, etc., R. Co., 24
J^ebr. 143, 38 N. W. 43, 8 Am. St. Rep. 164.

The acts of a domestic railroad company in
surrendering possession, control, and use of
its corporate property and franchises to a
rival company under a lease in perpetuity,
and in acquiescing in the destruction of a
portion of its road and other property by
the lessee in order to destroy competition,
are sufficient grounds to authorize a for-

feiture of its franchises and a. dissolution of

the company and a judgment of ouster
against the lessee. Eel River R. Co. v. State,

155 Ind. 433, 57 N. E. 388.

16. Hughes V. Northern Pac. R. Co., 18

Eed. 106, 9 Sawy. 313.

17. In re Brooklyn El. R. Co., 125 N. Y.
434, 26 N. E. 474 laffirming 57 Hun 590, 11

N. y. Suppl. 161] ; In re Atty.-Gen., 2 N. Y.
Suppl. 684 [affirmed in 50 Hun 511, 3 N. Y.
Suppl. 464] ; Com. r. New York, etc., R. Co.,

10 Pa. Co. Ct. 129; State v. International,

etc., R. Co., 57 Tex. 534; Vermont, etc., R.
Co. r. Vermont Cent. R. Co., 34 Vt. 1.

18. Minnesota.— State v. St. Paul, etc., R.
Co., 35 Minn. 222, 28 N. W. 245.

Missouri.— Ford ;•. Kansas City, etc., R.
Co., 52 Mo. App. 439, construing Rev. St.

(1889) § 2664.
Xew York.— Farnham v. Benedict, 107

N. Y. 159, 13 N. E. 784 [reversing 39 Hun
22] ; Brooklyn Steam Transit Co. v. Brook-
lyn, 78 N. Y. 524 (construing Laws (1871),
c. -940, and Laws (1873), c. 61, § 4) ; In re

Brooklyn, etc., R. Co., 72 N. Y. 245; New
York, etc., R. Co. v. O'Brien, 121 N. Y. App.
Div. 819, 106 N. Y. Suppl. 909 [affirmed in

192 N. Y. 558, 85 N. E. 1113]; Nicoll v.

New- York, etc., R. Co., 1 Code Rep. 89
[reversed on other grounds in 12 Barb. 460
{affirmed in 12 N. Y. 121)].

Tennessee.— La Grange, etc., R. Co. v.

Rainey, 7 Coldw. 420.
Texas.— Bywaters v. Paris, etc., R. Co.,

73 Tex. 624, 11 S. W. 856 (construing Rev.
St. art. 4278) ; Sulphur Springs, etc., R. Co.

V. St. Louis, etc., R. Co., 2 Tex. Civ. App.
650, 22 S. W. 107, 23 S. W. 1012.

Virginia.— Silliman v. Fredericksburg, etc.,

R. Co., 27 Gratt. 119.

Canada.— Montreal Park, etc., R. Co. v.

Chateauguay, etc., R. Co., 13 Quebec K. B.

256.

See 41 Cent. Dig. tit. " Railroads," § 65.

19. Chesapeake Beach R. Co. v. Washing-
ton, etc., R. Co., 23 App. Cas. (D. C.) 587.

20. Sulphur Springs, etc., R. Co. v. St.

Louis, etc., R. Co., 2 Tex. Civ. App. 650, 22
S. W. 107, 23 S. W. 1012; Utah, etc., R. Co.

r. Utah, etc., R. Co., 110 Fed. 879; Montreal
Park, etc., R. Co. v. Chateauguay, etc., R.
Co., 13 Quebec K. B. 256.

Under Minn. Spec. Laws (1864), c. 1, subs.

2, § 5, and Laws (1865), c. 15, § 4, attach-
ing to the grant of franchises thereby made
to a railroad company the condition that it

shall construct and equip its road and
branches within a, fixed time, and that upon
failure to do so all unbuilt portions thereof
.shall be absolutely forfeited, etc., such failure

to construct one of its branches is not a
cause of forfeiture of its corporate franchise,

or of its franchises to maintain and operate

the constructed portion of its road; but the

forfeiture is restricted to the unbuilt por-

tion. State )-. St. Paul, etc., R. Co., 35 Minn.
222, 28 N. W. 245.

Tex. Eev. St. art. 4558, providing that any
railroad company which shall fail to equip
at least twenty miles of its right of way
every year after the second of its incorpora-

tion until the whole is completed shall forfeit

its corporate existence, and that its powers
shall cease so far as relates to the portion

of the road then unfinished, does not apply
to a failure to occupy a short portion of a
right of way granted in a street connecting

with another line, the road having been

built into the city along such, street in due
time after the grant. Denison i\ St. Louis.

etc., R. Co., 96 Tex. 233, 72 S. W. 161 [af-

firming 30 Tex. Civ. App. 474, 72 S. W
201].

[II, J, 4]
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prescribed conditions as to construction.^' Where the condition is that the com-
pany make an expenditure of a certain amoimt of its capital stock within a speci-

fied time, the fact that the company has granted to another company the privilege

of laying tracks on parts of its route will not avail to retain its corporate existence

without making the prescribed expenditures;^^ nor will a reservation of a right

in the lessor to run cars over part of the track laid by the lessee on payment of the

sum specified for such use avail to give the lessor the benefit of expenditures

by the lessee.^' Independently of statutory provisions, a railroad charter may
be dissolved by reason of its wrongful misuse or non-use of its corporate powers
relative to the construction of the road,^* as where it delays for a long time to

construct the line provided in its charter, and constructs a road wholly unsuited

to the wants of the public. ^^

5. Suspension of Operation of Road or Business. Where a railroad company
voluntarily abandons its road, and does or suffers to be done acts which destroy

the end and objects for which it was incorporated, it is sufficient groimd to author-
ize an annulment of its charter upon the suit of the state.^' But unless the lapse of

time is so long as to amount to an abandonment, a railroad company does not
forfeit its charter by the suspension of its work and operations for a limited time,^^

especially where the project is not intended to be abandoned but the contemplated
road is extended and built as soon as funds therefor are procured.^* A railroad

company, however, cannot incur a forfeiture at its own pleasure and in disregard

of the rights of others; and the mere abandonment of the railroad and the removal
of its track and its entire disuse is not enough to deprive the company of the
privileges of its franchises or to absolve it from maintaining and keeping its road
in repair.^" Under some statutes a suspension of the maintenance and operation
of the road for a specified time is ground for a forfeiture of the franchises; ^ but
under such statutes a non-user for less than the specified period is no ground for

a dissolution.^' Under some statutes an abandonment of a part of its line operates

21. state V. Omaha, etc., R., etc., Co., 91 10 Pa. Co. Ct. 129; Collier «. Union E. Co.,
Iowa 517, 60 N. W. 121, holding that where 113 Tenn. 96, 83 S. W. 155.
a railroad company is granted power by a 28. Collier v. Union E. Co., 113 Tenn. 96,
city to build tracks therein on condition 83 S. W. 155.
that it shall conform to the street grades 29. People v. Troy, etc., R. Co., 37 How.
and shall pay for the paving between its Pr. (N. Y.) 427.
tracks, its failure to comply with such con- 30. State v. Minnesota Cent. E. Co., 36
ditions is not ground for declaring a for- Minn. 246, 30 N. W. 816 (construing Gen.
feiture of its charter. St. (1878) c. 76, § 11) ; People v. Northern

22. In re Brooklyn, etc., E. Co., 81 N. Y. E. Co., 53 Barb. (N. Y.) 98 [affirmed in
^^-

, ^ , , ^ „ „ 42 N. Y. 217] (holding that the law provid-
23. In re Brooklyn, etc., R. Co., 81 N. Y. ing for forfeiture of the charter of a rail-

^^nji oj.
^°^'^ company which has suspended its ordi-

24. State v. Hazelton, etc., E. Co., 40 Ohio nary and la\vful business for more than a
^*;>f"t'x ^ XT ,

y^*'' admits of no excuse or explanation of
85. btate v. Hazelton, etc., E. Co., 40 Ohio such suspension) ; Atty.-Gen. r. Superior,

St. 504, holding that where a railroad com- etc., E. Co., 93 Wis. 604, 67 N. W. 1138.
pany for five years fails to construct a line Under Iowa Code, § 1079, which provides
provided in its charter, but condemns private that u, corporation shall cease to exist by
property and constructs a road wholly un- the non-user of its franchise for two years
suited to the wants of the public, and for the at any time, a railroad company which was
benefit only of mines owned by the principal incorporated in 1883 and did not begin its
stock-holders of the road, it is a misuse of road until 1886, but money was expended
its corporate powers for which it may be and continuous efforts were made during
dissolved. that time to procure additional means to
26. People r. Pittsburgh R. Co., 53 Cal. construct it, did not lose its franchise by

694, holding that where the stock-holders of non-user. Young v. Webster City, etc., E.
a coal company incorporate a railroad com- Co., 75 Iowa 140, 39 N. W. 234.
pany with articles declaring its purpose to 31. People v. Atlantic Ave. R. Co. 125
be the transportation of freight and pas- N. Y. 513, 26 N. E. 6-22 [affirming 57' Hun
sengers, but the corporation refuses to run 378, 10 N. Y. Suppl. 907].
passenger cars, such refusal js ground for The omission of a railway company for five
annulling the charter.

, ^ „ , ^ „
days to run its train's is not sufficient to au-

27. Com. V. New York, etc.. Coal, etc., Co., thorize a forfeiture under N Y Code Civ
[n, J, 4]
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to work a forfeiture of the entire line.'^ But it has been held that, where there is

no such statute, it is no cause for forfeiture that the company discontinues unprof-

itable trains; ^^ and it has also been held that a forfeiture will not be declared for

a failure or refusal to run trains to a certaia place, where there is no injury to the

public and a forfeiture would not redress the grievance complained of.^*

6. Waiver or Release of Forfeiture. The state may waive or lose its right

to have the franchises of a railroad company forfeited,^ as by enacting a statute,

after the cause of forfeiture has arisen, recognizing the company and authorizing

the construction or operation of the road,'" or by extending the time for the com-
pletion of the road,'' or by expressly releasing the company from the effect of a

forfeiture, or reviving it;'* or the state may waive such right by acquiescing,

after the cause of forfeiture, for an unreasonable time in the construction and
operation of the road.'° A waiver on condition may be revoked upon a breach

of the condition.*"

7. Operation and Effect of Forfeiture. The operation and effect of a for-

feiture of railroad franchises is ordinarily governed by the rules applicable to

the dissolution of corporations in general, except in so far as it is regulated by

Proc. § 1785, providing for the dissolution of

a corporation "where it has suspended its

ordinary and lawful business for at least

one year " ; nor is such omission an " abuse
of its powers " within the meaning of sec-

tion 1798, which authorizes an action for

dissolution for abuse of corporate powers.
People V. Atlantic Ave. R. Co., 125 N. Y.
513, 26 N. E. 622 [affirming 57 Hun 378, 10

N. Y. Suppl. 907].
32. Brownell v. Old Colony E. Co., 164

Mass. 29, 41 N. E. W7, 49 Am. St. Hep.
442, 29 L. R. A. 169; People i\ Albany, etc.,

E. Co., 24 N. Y. 261, 82 Am. Dec. 295.

33. Com. V. Pitehburg E. Co., 12 Gray
(Mass.) 180.

34. Atty.-Gen. v. Erie, etc., E. Co., 55 Mich.
15, 20 N. W. 696, holding that the charter

of a railroad company will not be declared

forfeited for the failure and refusal to con-

tinue to run its trains into and use as a
station a village not named as a station in
the charter, although injury to the inhabit-

ants of such village is thereby done, where
such discontinuance is brought about by the

use of another route by the lessee of the
company to facilitate the transfer of pas-

sengers and freight to a through line of

railroad, and the public at large are not
injured.
35. Mississippi, etc., E. Co. v. Cross, 20

Ark. 443; State v. Minnesota Cent. R. Co.,

36 Minn. 246, 30 N. W. 816; Montreal Park,
etc., R. Co. V. Chateauguay, etc., E. Co.,

13 Quebec K. B. 256.

86. Illinois.— People v. Mississippi, etc., E.
Co., 14 111. 440.

Minnesota.— State v. Minnesota Cent. E.
Co., 36 Minn. 246, 30 N. W. 816.

North Carolina.—^Atty.-Gen. v. Petersburg,
etc., E. Co., 28 N. C. 456.

Texai.— East Line, etc., E. Co. v. State,

75 Tex. 434, 12 S. W. 690.

Wisconsin.— Atty.-Gen. i\ Superior, etc.,

R. Co., 93 Wis. 604, 67 N. W. 1138.

Canada.— Port Dover, etc., E. Co. v. Grey,
36 U. C. Q. B. 425; Toronto v. Crookshank,
4 U. C. Q. B. 309.

[6]

See 41 Cent. Dig. tit. " Eailroads," § 67.

37. Brooklyn Steam Transit Co. v. Brook-
lyn, 78 jSr. Y. 524 (construing Laws (1879),
c. 350) ; In re Brooklyn, etc., R. Co., 72 N. Y.
245; La Grange, etc., R. Co. v. Rainey, 7

Coldw. (Tenn.) 420; Bywaters v. Paris, etc.,

R. Co., 73 Tex. 624, .11 S. W. 856, con-
struing Rev. St. art. 4278, Laws (1885),
p. 54.

38. Mississippi, etc., R. Co. v. Cross, 20
Ark. 443; Brooklyn Steam Transit Co. «.

Brooklyn, 78 N. Y. 524 (holding, however,
that Laws (1875), c. 593, relieving from
forfeiture railroad companies then in de-

fault for non-construction of their roads,
does not apply to a, railroad that was not in

default at the time of the passage of that
act) ; Com. v. Pittsburg, etc., E. Co., 58 Pa.
St. 26 (construing the act of April 11, 1856).

Minnesota act of March 10, 1862, held not
to revive certain railroad companies see

Fitz V. Minnesota Cent. E. Co., 11 Minn.
414; Hilbert v. Winona, etc., E. Co., 11

Minn. 246; Huff v. Winona, etc., E. Co.,

11 Minn. 180.

39. State v. Bailey, 19 Ind. 452 (holding
that where the articles of association of a
railroad company, defective in not specifying
with certainty the terminus of its road, are

properly filed in the office of the secretary
of state, it is notice to the state of the de-

fect and its right to take advantage thereof
is lost by eight years of acquiescence with-
out endeavoring to have the same amended)

;

Brownell v. Old Colonv R. Co., 164 Mass.
29, 41 N. E. 107, 49 Am. St. Rep. 442, 29
L. R. A. 169.

40. La Grange, etc., R. Co. v. Rainey, 7

Coldw. (Tenn.) 420, holding that where the
legislature incorporates a railroad and there-

after extends the time in which to complete
the road, provided the same is not sold and
transferred to a certain party named, a sale

of such road is a revocation of the waiver
by the state of its right to enforce a for-

feiture of the charter of the original road
for failure to complete the road within the
time specified in the act of incorporation.

[II, J, 71
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Bpecial charter or statutory provisions.^' Thus the forfeiture or dissolution of a
railroad company operates to divest the officers of the company of all their powers
as such/^ except that under some statutes they may continue to exercise powers
necessary to wind up the company." And imder some statutes the property
rights of the company survive for the benefit of those who may have a right to

or just claim against its assets.^* It has been held that a railroad, although there

has been a forfeiture or repeal of the company's charter remains a public high-

waj' subject to the management and control of the state.**"

8. Proceedings For Forfeiture or Dissolution. Although under some stat-

utes a railroad company's franchises may become i'pso facto forfeited and the
company dissolved by reason of its failure to comply with certain statutory con-

ditions/* as a general rule a railroad company's right to corporate existence cannot
be questioned in a collateral proceeding instituted by a privat: individual or

corporation, but it may be deprived of its franchises and a dissolution decreed,

only in a direct judicial proceeding, in the nature of a quo warranto, instituted

by or on behalf of the state for that purpose; " and where a pleading in a collateraJ

41. See Silliman v. Fredericksburg, etc., R.
Co., 27 Gratt. (Va.) 119; and, generally,
CoRPOBATioxs, 10 Cye. 1310 et seq.

42. Ford r. Kansas City, etc., E. Co., 52
Mo. App. 439.
43. Ford v. Kansas City, etc., E. Co., 52

Mo. App. 439.
44. Sulphur Springs, etc., E. Co. f. St.

Louis, etc., E. Co., 2 Tex. Civ. App. 650,

22 S. W. 107. 23 S. W. 1012.

45. Erie, etc., E. Co. v. Casey, 26 Pa. St.

287.
46. See New York, etc., K. Co. v. Boston,

etc., E. Co., 36 Conn. 196; Bywaters c.

Paris, etc., E. Co., 73 Tex. 624, 11 S. W. 856;
and the statutes of the several states.

The burden of proving such forfeiture is

upon the party who asserts it and in the
absence of evidence a forfeiture cannot be
assumed. Edwards r. Missouri, etc., E. Co.,

82 Mo. App. 96.

47. Arkansas.— Louisiana, etc., R. Co. v.

State, 75 Ark. 435, 88 S. W. 559; Brown r.

Wyandotte, etc., E. Co., 68 Ark. 134, 56
S. W. 862, holding that a ground of for-

feiture cannot be taken advantage of in a
proceeding by the company to condemn land.

Illinnift.— Bruffett r. Great Western E.
Co., 25 ni. 353.

Indiana.— State r. Bailey, 19 Ind. 452.

Under Rev. St. (1881) §§ 1131, 1132, it is

provided that the mode of procedure to have
declared a forfeiture of a railroad company's
rights, privileges, and franchises is by in-

formation on the relation of the prosecut-

ing attorney in the circuit court of the
proper countv. Logan r. Vernon, etc., E.

Co., 90 Ind. o.i2.

Maine.— I'lirer r. Lime Eock E. Co., 98
Me. 579, 57 Atl. lOOlj 66 L. R. A. 387.

Minnesota.— State r. Minnesota Cent. R.
Co.. 36 Minn. 246. 30 N. W. 816.

Keir Tori-.— People r. Ulster, etc, R. Co.,

128 K Y. 240, 28 N. E. 635 [afflrming 58

Hun 266, 12 N. Y. Suppl. 303, 54 Hun 639,

8 N. Y. Suppl. 149] ; In re Brooklyn El. E.
Co.. 125 ^r. Y. 434. 26 N. E. 474 [affirming

67 Hun 590, 11 N. Y. Suppl. 161] (holding

that the company cannot be attacked for a
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default by way of answer or defence in con-

demnation proceedings instituted bv it) ; In
re Atty.-Gen., 2 X. Y. Suppl. 68i' [.affirmed

in 50 Hun 511, 3 X. 1". SuppL 464].
Pennsylvania.— Philadelphia, etc., E. Co.'s

Petition, 187 Pa. St. 123. 40 Atl. 967; Chest-

nut Hill, etc., E. Co. r. Conshohocken R. Co.,

4 Pa. Dist. 12, 15 Pa. Co. Ct. 441.

Tennessee.— La Grange, etc., R. Co. v.

Rainev, 7 Coldw. 420.

Viii'ted States.— Utah, etc., E. Co. r. Utah,
etc., E. Co., 110 Fed. 879.
Whether or not a railroad company has

done or failed to do anything which would
result in a forfeiture of its franchise can only
be inquired into by a proceeding appropriate
for that purpose, such as an information in

the nature of quo warranto instituted by
the proper authorities on behalf of the state.

Ulmer r. Lime Eock E. Co., 98 ile. 579,
57 Atl. lOOl, 66 L. E. A. 387.
But whether or not the company intends

in good faith to carry out the declared objects
of its organization cannot be inquired into in
quo warranto proceedings. State v. Martin,
51 Kan. 462, 33 Pac. 9.

Pleading.— An information, filed by the at-
torney-general for the purpose of having the
charter of a corporation declared to be for-
feited, need not be expressed in technical
language, but it must set out the sub-
stance of a good cause of forfeiture in
its essential circimistances of time, place,
and overt acts. Attv.-Gen. r. Peterd>urg,
etc., E. Co., 28 X. C." 456. In proceedings
by the state in the nature of a quo warranto
against a domestic railroad company to de-

clare a forfeiture of its franchises on the
ground that it has ceased to engage in the
business for which it was organized, and has
surrendered its corporate property and fran-
chises to a rival company in order to destroy
competition, the information need not aver
that the acts complained of were prohibited
by statvite, or that public injury resulted
therefrom. Eel River R. Co. V. State, 155
Ind. 433, 57 X. E. 388.

Parties.— In a proceeding on the part of
the state to forfeit the charter of a railway
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proceeding seeks to set up the fact of such forfeiture, it must allege that the for-

feiture has been judicially declared in a suit for that purpose.*' Where, in pro-
ceedings by or on behalf of the state, facts clearly bring the case within the terms
of the statute providing for a forfeiture, it is mandatory upon the court to
declare a forfeiture.^"

III. Public Aid.*

A. In General "— l. Requisites and Validity of Grants of Aid in General.
In order that a grant of public aid to a railroad company may be valid, it is

requisite that all the requirements of the statute, ordinance, or constitution author-
izing such aid be at least substantially comphed with.^' The fact that a railroad

company is authorized to construct and operate a telegraph line in connection
with and as incidental to the operation of its road will not invalidate a grant of

pubUc aid in the construction of the road.°^

2. Indemnity or Security by Railroad Company. The constitutional or statu-

tory provisions authorizing the granting of public aid to a railroad company
usually provide that the municipality, county, or state granting such aid shall

be entitled to security or indemnity for the credit loaned by it to the company,
by indorsing or guaranteeing the bonds of the latter,^^ or by loaning bonds of the
city, county, or state to the railroad company,** or for the repayment of advances
made to the company,^^ the nature and character of the security required depending
upon the terms of the particular statute. Thus, under the various statutes, this

company on account of a sale of its cor-

porate franchises, rights, and privileges to

a railway company chartered by another
state, the purchasing company is not a
necessary party. East Line, etc., R. Co. v.

State, 75 Tex. 434, 12 S. W. 690.
48. Logan ». Vernon, etc., R. Co., 90 Ind.

552.

49. State v. Minnesota Cent. R. Co., 36
Minn. 240, 30 N. W. 816.

50. Grant of right of way or other interests

in land see infra, V.
Loss or waiver of lien for public aid granted

see infra, VIIT, A, 6, c, (ii).

Lien for public aid granted see infra, VIII,
A, 6, h.

Foreclosure of lien for public aid granted
see infra, VIII, B, 2, a.

,

Constitutionality of statute: Authorizing
municipal aid to railroad see Constitu-
tional Law, 8 Cyc. 891. Authorizing rail-

road aid as an exercise of eminent domain
or police power see Eminent Domain, 15

Cyc. 562. Restricting the right of a, rail-

road company to receive public aid see Con-
stitutional Law, 8 Cyc. 972.
Constitutional guarantee: Against impair-

ing obligation of contract by municipal cor-

poration for aid to a railroad see Constitu-
tional Law, 8 Cyc. 948 note 93. Against
impairment of vested right of railroad com-
pany to municipal aid see Constitutional
Law, 8 Cyc. 904. Against deprivation of

propei-ty as applied to municipal aid to

railroad see Constitutional Law, 8 Cyc.
1104.

Extent, mode, and validity of exercise of
power in granting aid to railroad: By coun-
ties see Counties, U Cyc. 518 et seq., 560.

By municipal corporations see Municipal

CoBPOBATiONS, 28 Cyc. 1553 et seq., 1579.

By state see States. By towns see Towns.
Grants of public lands in aid of railroads

see Public Lands, 32 Cyc. 937 et seq.

Retrospective operation of statute validat-
ing unauthorized aid to railroad see Consti-
tutional Law, 8 Cyc. 1024.

51. See People v. Logan County, 45 III.

162; Com. v. Allegheny County, 37 Pa. St.

237, holding railroad aid bonds issued in

payment of a subscription by a county re-

quired to be made by an act of assembly on
the recommendation of the county commis-
sioners valid, although the officers of the

railroad company were permitted to urge the

recommendation at a meeting of the grand
jury. And see Counties, 11 Cyc. 420 et seq.;

Municipal Cokpobations, 28 Cyc. 1559;
States; Towns.

52. Snell v. Leonard, 55 Iowa 553, 8 N. W.
425.

53. Cunningham v. Macon, etc., R. Co., 6

Fed. Cas. No. 3,483, 3 Woods 418.

Appropriation of money raised.—A bond or

security may be required of the railroad
company, under some statutes, that the

money raised upon the bonds of the com-
pany guaranteed by a city shall be appro-
priated to the construction of the road.

Sinking Fund Com'rs r. Northern Bank, 1

Mete. (Ky-) 174, holding that such a pro-

vision in a statute confers a privilege to

the city, and not an obligation upon it,

to require such bond, and that a mortgage
to the city is not vitiated by its failure

to require the bond.
54. Raleigh, etc., Air-Line R. Co. v. Jen-

kins, 68 N. C. 499, 502; Cincinnati r. Mor-
gan, 3 Wall. (IT. R.) 275, 18 L. ed. 146.

55. Com. V. Williamstown, 156 Mass. 70, 40
N. E. 472.

* By Henry H. Skyles.

[Ill, A, 2]
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security has been required to be in the form of a mortgage or pledge of stock of

the company/^ a mortgage on the property of the railroad company," or such

other lien or security, real or personal, as the parties may mutually agree upon.^'

3. Negotiation and Sale of Securities.*^ Where they are negotiable in form,

a railroad company may negotiate and sell state, county, or municipal aid bonds
or other securities, which it has received, the same as other Hke instruments," and
may guarantee such bonds or securities; " and may also negotiate and sell its own
bonds indorsed by a state, county, or municipahty."^ The holders of such bonds
or securities are entitled to all the rights, privileges, and immunities attaching to

negotiable instruments, as against the state, county, or municipality. °^ Thus an
innocent holder thereof is not affected by any fraud or mistake in their issue; '^

but a purchaser or holder who has notice, actual or constructive, of irregularities

or informahties in the bonds or securities takes subject thereto,^ and if the bonds
are fraudulently issued, it is incumbent upon a holder thereof to show that he is

The Mississippi act of April 8, 1873, provid-
ing that certain advances from the state in aid
of the Vicksburg & Nashville R. Co., should
be made as portions of the road should be
completed, entitled the legislature to judge
of the sufficiency of the security at any time,

and to require additional security from the
company of any character even after the
executive had ordered payment of one instal-

ment of the advances, on a satisfactory show-
ing that the company had become entitled

to receive it. Hemmingway v. Vicksburg,
etc., E. Co., 52 Miss. 16.

56. Cincinnati r. Morgan, 3 Wall. (U. S.)

275, 18 L. ed. 146.

57. Sinking Fund Com'rs v. Northern Bank,
1 Mete. (Ky. ) 174; Com. r. AYilliamstown,
156 Mass. 70, 30 N. E. 472; Cunningham v.

Macon, etc., R. Co., 6 Fed. Cas. No. 3,483,

3 Woods 418.

58. Cincinnati v. Morgan, 3 Wall. (U. S.)

275, 18 L. ed. 146.

59. Rights of holders of public aid bonds
and securities generally see Counties, 11 Cyc.

565; MtTNlCIPAL COKPOEATIONS, 28 Cyc.

1610; States; Towns.
60. Bartholomew County v. Bright, 18 Ind.

93 (holding that Local Acts (1849-1850), § 6,

prohibiting a railroad company from selling

its bonds at a gi-eater discount than ten
per cent did not restrain it from selling

other bonds than its own at a greater dis-

count) ; Chicago, etc., R. Co. v. Howard,
7 Wall. (U. S.) 302, 19 L. ed. 117: Evans
f. Cleveland, etc., R. Co., 8 Fed. Cas. No.

4,557, 5 Phila. (Pa.) 512; Brock Tp. v.

Toronto, etc., R. Co., 17 Grant Ch. (U. C.)

425.

61. Chicago, etc., R. Co. v. Howard, 7 Wall.

(U. S.) 392, 19 L. ed. 117; Evans r. Cleve-

land, etc., R. Co., 8 Fed. Cas. No. 4.557,

5 Phila. (Pa.) 512, holding that a railroad

company hag power to guarantee punctual

payment of coupons attached to municipal

bonds issued in aid of such company. And
see infra, VTII, A, 5.

62. State v. Cobb, 64 Ala. 127.

Numbers on bonds.— Ala. Act, Nov. 17,

1868, providing for the indorsement of cer-

tain railroad bonds, did not require that the

bonds should be numbered, that they should

be indorsed in numerical order, or that they
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should be sold or negotiated by the company
in any particular order, and the numbers
on several bonds did not indicate anything

as to the time when they were issued or

negotiated. State !'. Cobb, 64 Ala. 127.

63. Curtis v. Butler County, 6 Fed. Cas.

No. 3,500.

64. Gilman v. New Orleans, etc., R. Co., 72
Ala. 566 (holding that where a state in-

dorses bonds of a railroad pursuant to a
statute contemplating that the bonds shall

be used only for the further construction of

the road after the completion of the first

twenty miles, but the company delivers them
to the contractor in payment of the first

twenty miles, the state is liable as an ac-

commodation indorser to a tona fide holder

for value in the usual course of business) ;

State V. Cobb, 64 Ala. 127 (holding that
where bonds indorsed by the state are
negotiable and regular on their face, and
recite in the indorsement a compliance by
the company with the conditions of the
statute, an innocent holder for value is not
affected by any fraud or mistake in their
overissue). Compare Com. v. Haupt, 10
Allen (Mass.) 38, holding that the state is

entitled to recover against contractors for
money had and received from the sale of an
excess of scrip issued.

65. Gilman r. New Orleans, etc., R. Co., 72
Ala. 566, holding that the state is not liable

on indorsed bonds as an accommodation in-

dorser, while the bonds remain in the hands
of any person chargeable with knowledge of
the misapplication of the bonds in viola-

tion of statute.

Where negotiable county aid railroad bonds
recite the act under which they were issued,
the purchasers of such bonds are presumed
to have notice of all provisions therein, and
hence are presumed to know of a provision
therein to the effect that the obligee of the
railroad company has no authority to put
them in circulation or sell them at less than
their par value, and in case they were so
issued, such holder can recover from the
county only the amount which the railroad
company receives for them. But where the
bonds were first put out by the company at
their par value, the fact that they were
again received by the company at less than-
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a hofna fide holder for value.*" Scrip issued by a state, county, or municipality
in aid of a railroad may be assigned by the company. °' The company may also

make a general assignment of its right to avail itself of a standing offer of

public aid.'*

4. COiSIMISSIONERS OR OTHER OFFICERS HAVING CONTROL OF GRANT. The StatuteS

providing for public aid to railroad companies usually place the control of the

grant in a board of commissioners or certain other ofBcers; '"' and the railroad

company has no right to aid voted to it until such board or officers have acted

in their favor,™ as until after they have determined that all the statutory con-

<iitions have been complied with,^^ and made an appropriation or donation of the

money voted," which can be done only after it is collected." Where the exercise

of the board's power is dependent upon the performance of certain conditions by
the railroad company, such board has no authority to act until such conditions

have been performed.'^ Such commissioners or officers, while they continue to

hold office, cannot transfer their official rights or divest themselves of their official

duty; '^ and on the other hand, they cannot perform any official acts after they
cease to hold office.'* It is the duty of such commissioners to exchange or other-

wise dispose of the capital stock of a railroad company received on subscription

thereto, in the manner authorized by statute," and to account for the pi'oceeds

thereof to the proper county, state, or municipal authorities.'* Such commis-

par does not affect the right of a subsequent
bona fide purchaser to recover upon them.
Curtis V. Butler County, 6 Fed. Cas. No.
3,500.

66. Curtis v. Butler Comity, 6 Fed. Cas.
No. 3,500.

67. Com. V. Haupt, 10 Allen (Mass.) 38.

68. State v. Hastings, 24 Minn. 78 (hold-
ing this to be true, although the company
had not complied with certain terms and
conditions upon which the offer was made,
at the time of such assignment) ; Crogster
V. Bayfield County, 99 Wis. 1, 74 N. W. 635,

77 N. W. 167 (holding that a county cannot
avoid liability on bonds voted in aid of a
railroad, " its successors and assigns,"
merely by reason of the assignment to an-
other company of its interest in such bonds
to be earned on completion of the road )

.

69. Demaree v. Bridges, 30 Ind. App. 131,
65 K E. 601 (construing Burns Eev. St.

(1901) §§ 5340, 5341, 5369); Biddlecom v.

Newton, 13 Hun (N. Y.) 582 (power of

issuing bonds in board of commissioners).
Power of determining compliance with con-

ditions.— Minn. Spec. Laws (1889), c. 205,
providing for municipal aid to a railroad

company and that bonds issued pursuant
thereto should be delivered by commissioners
to the company upon the completion of the
road, does not give the commissioners the

power of determining conclusively the fact

as to whether the conditions upon which the
bonds were voted have been complied with.

McManus v. Duluth, etc., R. Co., 51 Minn.
30, 52 N. W. 980.

70. Muscatine Western E. Co. v. Horton,
38 Iowa 33.

The rule that in the absence of malicious
or fraudulent motives a judicial officer is not
liable in damages for an erroneous applica-
tion of the law is applicable to the quasi-
judicial acts of township trustees in refus-

ing to issue to a railroad company a certifi-

cate of compliance with conditions upon
which a tax was voted in aid of the con-

struction of the road, and the trustees are

not liable in damages for such refusal unless

they act wilfully or ^corruptly. Muscatine
Western R. Co. v. Horton, 38 Iowa 33.

71. Demaree v. Bridges, 30 Ind. App. 131,
65 N. E. 601.

72. State v. Clinton County, 166 Ind. 162,

76 N. E, 986.
Appropriation necessary.— Railroad com-

panies have no legal rights to subsidies
levied and collected for their aid from town-
ships under Ind. Act (1869), p. 292, until an
appropriation thereof is made by the proper
board of commissioners. State v. Clinton
County, 166 Ind. 162, 76 N. E. 986.

73. State v. Clinton County, 166 Ind. 162,
76 N. E. 986.

74. Buffalo, etc., R. Co. v. Falconer, 103
U. S. 821, 26 L. ed. 471.

75. Biddlecom v. Newton, 13 Hun (N. Y.)
582.

76. Biddlecom v. Newton, 13 Hun (N. Y.)
582, holding an attempt to transfer bonds
pending a writ of certiorari to review the
proceedings appointing commissioners and
which proceedings Tere afterward reversed
and the application ordered dismissed, to be
null and void.

77. People v. Edcjr, 3 Lans. (N. Y.) 80;
People V. Burnside, 3 Lans. (N. Y.) 74.

78. Griggs v. Griggs, 56 N. Y. 504 [afflrm-

ing 66 Barb. 287], holding that in an action
against railroad commissioners of a. town
to require them to account for moneys re-

ceived by them on the sale of railroad stock

belonging to the town, if it appears that the
commissioners have retained a portion of the
funds and have undertaken to appropriate
it to their own use, they are properly charge-
able with interest on the amount so retained.

An action for an accounting may be brought
by the supervisor of a municipality in his

[HI, A, 4]
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sioners may be removed by an order of the proper court for unlawful or wilful

non-feasance in office.''

5. Revocation, Forfeiture, Termination, or Avoidance. Ordinarily the ter-

mination of a railroad's right to public aid granted to it is controlled by the terms

of the statute authorizing or granting such aid.^" A grant of pubhc aid may be

avoided, if procured by fraud or misrepresentation.'' A railroad company may
forfeit its right to taxes voted and collected if it does not claim the same within

the prescribed time/^ or if it fails to perform the conditions precedent, upon which
the grant is made; ^ but such right is not forfeited by a temporary suspension of

the work on the road,'* or by an omission to make compensation to a landowner
for land taken; ^ nor where the railroad company has expended money in con-

struction on the faith of a voted tax is its right thereto taken away by a sub-

sequent repeal of the statute authorizing the tax, although no levy is made
until after the repeal; '" nor where the road has been completed before the tax is

levied will an omission to state in the levy the time when the road was to be com-
pleted defeat the tax.*' And no parol contract, stipulation, or limitation can be
set up to defeat a tax so voted,'' except to establish fraud.'" A public subscrip-

tion once made in aid of a railroad is not invalidated by an amendment to its

charter changing the name of the road,™ or by any other change not a funda-

mental one."' Nor where a railroad company has substantially performed, the
conditions upon which it becomes entitled to certain bonds is its right to demand
the bonds affected by its subsequent misconduct in operating the road."^

own name as supervisor, and it is not neces-
sary for the continuance of the action that
his successor be substituted as plaintiff.

Griggs c. Griggs, 56 N. Y. 504 laffirming 66
Barb. 287].

79. People v. Eddy, 3 Lans. (N. Y.) 80;
People V. Burnside, 3 Lans. (N. Y.) 74.

80. See West Branch Canal Co. v. Elmira,
etc., R. Co., 55 Pa. St. 180, holding that
where a state undertakes to pay to a rail-

road company yearly all tolls received on a
canal belonging to the state with the pro-

viso that the privilege shall cease if the net
proceeds of the road, after defraying neces-

sary expenses for motive power and superin-

tendence, shall exceed six per cent per an-

num on the capital stock, the grant by its

terms expires when the net receipts in any
year after paying expenses are more than
six per cent on the capital" stock alone, al-

though less than six per cent on the capital

stock and funded debt.

81. Prettyman v. Tazewell County Sup'rs,

19 111. 406, 71 Am. Dee. 230; Muscatine
Western P. Co. v. Horton, 38 Iowa 33; Sin-

nett V. Moles, 38 Iowa 25.

Estoppel.— That work on a railroad has
been performed and money expended without
objection from the taxpayers does not estop

them from subsequently denying the validity

of a tax voted to aid in its construction,

on discovery that the vote had been procured

by fraud. Sinnett v. Moles, 38 Iowa 25.

Misrepresentation.— Where the electors of

a town vote for an issue of bonds to be used

in the construction of a railroad, tinder rep-

resentations by the officers of such railroad

that it is to be entirely independent of a

railroad previously constructed, and immedi-

ately after the election such officers volun-

tarily transfer the control of the road to the

company owning the preexisting road, there
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is such misrepresentation as vrill justify an
injunction to restrain the proposed bond
issue. Nash v. Baker, 37 Nebr. 713, 56
N. W. 376.
82. Cedar Rapids, etc., R. Co. v. Elseffer, 84

Iowa 510, 51 N. W. 27, two years under Act
(1876), p. 110, § 7, and also holding that
such statute was not repealed by Acts (1880),.
c. 192.

That the railroad company did not know
that the money was in the treasury and that
it erroneously believed the tax levy to be
invalid does not relieve it from a forfeiture
under such a statute. Cedar Rapids, etc., R.
Co. V. Elseffer, 84 Iowa 510, 51 N. W. 27.

83. West Virginia, etc., R. Co. v. Harrison
County Ct., 47 W. Va. 273, 34 S. E. 786.
And see infra, III, C, 2.

84. Merrill v. Welsher, 50 Iowa 61.
Estoppel.— The company would not be es-

topped to collect the tax because it advised,
when the work temporarily ceased, that the
collection of the tax should be suspended.
Merrill v. Welsher, 50 Iowa 61.

85. Manchester, etc., R. Co. v. Keene, 62
N. H. 81.

86. Cantillon v. Dubuque, etc., R. Co., 78
Iowa 48, 42 N. W. 613, 5 L. R. A. 776; Burges-
V. Mabin, 70 Iowa 033, 27 N. W. 464.
87. Surges v. Mabin, 70 Iowa 633, 27 N. W.

464.

88. Harwood v. Quinby, 44 Iowa 385 ; Mus-
catine Western R. Co. c. Horton, 38 Iowa 33.

89. Muscatine Western R. Co. v. Horton,
38 Iowa 33.

90. Reading r. Wedder, 66 111. 80 ; Chicago,
etc., R. Co. V. Stafford County, 36 Kan. 121>.

12 Pac. 593. And see CorrNTiES, 11 Cyc. 529
note 35.

91. See Reading v. Wedder, 66 111. 80.
92. Hodgman v. St. Paul, etc., R. Co., 23-

Minn. 153.
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6. Enforcement of Grants. Where all preliminary steps and conditions

requisite to an issuance of bonds or collection of money voted in aid of a railroad

company have been taken and the company has a clear right thereto, the usual

remedy to enforce the performance of such grant is a writ of mandamus. °^ Where
a bill in equity has been instituted to enjoin the issuance of such bonds, the rail-

road company may seek to enforce their issuance by a cross bill.°^ It has been

held that where the granting of such aid is provided for by a municipal by-law,

such by-law is in the nature of a contract with the railroad company, and that

the latter can sue for and recover the bonus granted by an action of debt on the

by-law.*^ A judgment creditor of a railroad company may proceed in equity to

compel the company to assign its rights against a county or municipality which
has subscribed to its, stock ; "" but such creditor cannot proceed in equity to compel
the county or municipality to issue its subscription bonds to him after the assign-

ment, since the obligation to issue the bonds is merely statutory and not capable

of being pleaded as a pure money indebtedness,"' and the proper remedy in such

case is by writ of mandamus.'* Where a state holds railroad bonds issued in

exchange for pubUc aid granted, which bonds constitute a statutory lien on the

road and the trustees of the bonds are merely the agents of the state, the state

has such a direct interest in the road as will give it a standing in court when
the pubhc aid fund is brought into court to file an original bill to protect its

interests."'

7. Grant of Aid by National Government. ^ Grants of public aid to railroad

companies by loaning money or bonds, or granting public lands, have also been
made upon certain conditions by the national government, through acts of congress,

as in the case of the "Pacific Railroad Acts," ^ the rights and liabilities of the
parties thereunder being controlled by the terms of such acts.^ Thus, under the
"Pacific Railroad Acts," it has been held that the grants made by such acts to

S3. See, generally, Mandamus, 26 Cyc. 303,
304.

Evidence.— Evidence of speeches made by
ofScers of a railroad company at the time of

an election to vote aid to it as being admis-
sible in mandamus proceedings to compel the
issuance of bonds see Illinois Midland R. Co.

v. Barnett, 85 111. 313. The fact of the ap-

propriation of a tax in aid of a railroad and
of the corporate existence of the company may
be shown by the record of the proceedings of

the county board where the necessary juris-

diction appears. Caflfyn v. State, 91 Ind. 324.

94. Chicago, etc., R. Co. v. Mallory, 101 111.

583.

The burden of proof is upon the railroad

company asking the enforcement of the is-

suing of bonds, to show that the bonds were
authorized to be issued by a vote of the

people had pursuant to a law providing
therefor. Chicago, etc., R. Co. v. Mallory,
101 111. 583.

95. Grand Junction R. Co. v. Peterborough
County, 8 Can. Sup. Ct. 76 [affirming 6 Ont.
App. 339].
96. Smith v. Bourbon County, 127 U. S.

105, 8 S. Ct. 1043, 32 L. ed. 73.

97. Smith v. Bourbon County, 127 U. S.

105, 8 S. Ct. 1043, 32 L. ed. 73, holding also

that the equitable nature of the complain-
ant's rights against the railroad company
furnishes no ground for the support of such
a bill in equity against the county.

98. Smith v. Bourbon County, 127 U. S.

105, 8 S. Ct. 1043, 82 L. ed. 73.

99. Florida v. Anderson, 91 U. S. 667, 23
L. ed. 290, holding that it is competent for a
state in seeking equitable relief against citi-

zens of another state for the protection of its
interests to file an original bill.

1. Compensation of land grant railroads for
carrying mails see Post-Office, 31 Cyc. 994.

Z. 12 U. S. St. at L. 489; 13 U. S. St. at L.
356.

3. See the eases cited infra, this note; and
notes 4-13.

Reports and accounts.— The act of con-
gress of June 19, 1878 (U. S. Rev. St. Suppl.
194), requiring certain reports prescribed by
the auditor of railroad accounts to be made
by railroads Lo which the United States have
granted any loan of credit or subsidy in
bonds or lands or which have received from
the United States lands granted to them to
aid in the construction of their roads, does
not apply to railroads which are incorpo-
rated by the several states and have received
from them the grants of land made to such
states to procure the constrxiction of rail-

roads. U. S. V. Chicago, etc., R. Co., 77 Fed.
732, 23 C. C. A. 430 [affirming 69 Fed. 89].
State corporations accepting the provisions

of the Pacific railroad acts are subject to
all the provisions thereof. Western Union
Tel. Co. V. Union Pac. R. Co., 3 Fed. 721, 1

McCrary 581.

The act of congress of July i, 1862, 12 U. S.

St. at L. 480, incorporating the Union Pacific
Railroad Company and pledging the support
of the government, embodies in itself both

[III, A, 7]
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the Central Pacific Railroad Company were precisely the same in character and
amount as those made to the Union Pacific; * that the Union Pacific was under
an obligation to build and operate a telegraph line along its right of way,^ and to

transport mail, passengers, supplies, etc., for the government at a fair and reason-

able rate not to exceed that paid by private parties for the same kind of service,'

or at a certain per cent of the rates charged the general public,' a certain portion

of such compensation to be applied on the government bonds and interest; * that

a certain per cent of the net earnings of the road should be applied to the pay-

ment of bonds and interest; " that the United States has no claim against the

stock-holders of the Central Pacific on account of the aid bonds issued to that

company; " that under such acts the United States sustains two distinct relations

to the Union Pacific Railroad Company, namely, that of the government creating

it and exercising legislative and visitatorial powers, and that growing out of tha

contract contained in the charter and its amendment; ^' but that it did not thereby

become a trustee vested with power to enforce the proper use of the property

and franchises granted for the benefit of the pubhc, since there were no cestuis

que trustent}^ Where a grant of public aid is made for the construction of a

railroad, except as to such portion for which the construction has already been
provided, the fact that the railroad company has contracted merely for the grading

and fencing of a certain portion of the road does not disentitle it to such aid as

to that portion. ^^

B. Private Subscriptions or Contributions "— l. in General. Public

a charter and a compact; and those pro-
Tisions which bind the government to do
something and cause distinct obligations upon
it and make it take a financial part in the
enterprise are something distinct from a
charter and are to be liberally construed.
Union Pac. R. Co. v. U. S., 10 Ct. CI. 548.

4. U. S. I'. Stanford, 69 Fed. 25 [affirmed
in 161 U. S. 412, 16 S. Ct. 576, 40 L. ed. 751].

5. Western Union Tel. Co. v. Union Pac. R.
Co., 3 Fed. 721, 1 McCrary 581, holding that,

on the face of the acts of congress of 1862
and 1864, the obligation of the Union Pacific

Railroad Company and its branches to build
and operate for the public a telegraph line

along its right of way was an obligation
which they could not abandon.

6. Unioii Pac. R. Co. v. U. S., 20 Ct. CI.

70, holding that, under the provision relat-

ing to the transfer of passengers for the
government, the government is not entitled

for local passengers to rates which the road
receives in division with other companies for

transportation over its own and other roads.

The roads are entitled only to the quantum
meruit and not to a rate to be fixed in the

first instance by the company within the
limits prescribed. Union Pac. R. Co. v. U. S.,

117 U. S. 355, 6 S. Ct. 772, 29 L. ed. 920.

7. U. S. V. Astoria, etc., R. Co., 131 Fed.

1006, holding that Act Cong. July 2, 1864,

c. 217, § 11 (13 U. S. St. at L. 370), re-

quiring land grant railroads to carry freight

for the army at not exceeding fifty per cent

of the tariff rates charged the general public,

does not entitle the government to a reduced

rate for the carriage of freight between two
points by a railroad company which received

no land grant, merely because its trains run
for a part of the distance over the track of

a land grant road.

8. Union Pac. R. Co. v. U. S., 10 Ct. CI.

[HI, A, 7]

548, holding that under the acts of July 1,

1862, and July 2, 1864, providing that one
half of such earnings shall be retained and
applied on the bonds, if the earnings thus
designated exceed the advances for interest

on the bonds, the loss ad interim will be the
company's; if they fall short of such ad-
vances, the loss will be on the government;
and that in an action by a company for the
remainder of its earnings, the government's
lemand for interest advanced on the fund
must be asserted by a counter-claim in the
nature of a cross action, and also that if

the government could have augmented the
company's earnings by furnishing more trans-
portation, it cannot set up a counter-claim
for interest advanced by it in such action.

9. See Union Pac. R. Co. r. U. S., 20 Ct. CI.

70 ; and infra, III, C, 6, 7.

The words "necessary expenses in operat-
ing," within the meaning of the Thurman
Act of 1878, § 1 (20 U. S. St. at L. 56) [U. S.

Comp. St. (1901) p. 3569], defining the
phrase " net earnings " as used in the act
of 1862 extend to the expenses of operating
the road in accordance with the demands
of the business coming to it, but limit them
to such as are conducive to that end and
exclude those that are not. Union Pac. R.
Co. V. U. S., 20 Ct. CI. 70.

10. U. S. r. Stanford, 161 U. S. 412, 16
S. Ct. 576, 40 L. ed. 751 [affirming 69 Fed.
251.

11. U. S. r. Union Pac. R. Co., 98 U. S.

569, 25 L. ed. 143.

12. U. S. V. Union Pac. R. Co., 98 U. S.

569, 25 L. ed. 143 [affirming 28 Fed. Cas.
No. 16,598, 11 Blatchf. 385]. See Hereford
R. Co. r. Reg., 24 Can. Sup. Ct. 1.

13. McRae v. Toronto, etc., R. Co., 22 U. C.
C. P. 1, construing 34 Viet. c. 2, § 3.

14. Subscriptions: In general see StiB-
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aid may also be given to a proposed railroad or railroad extension by private

voluntary subscriptions or contributions by individuals or corporations.'^ Such
subscriptions or contributions are not affected by statutory provisions relating

to subscriptions to stock.'"

2. Requisites and Validity of Contracts. The requisites and validity of a
contract of subscription in aid of a railroad company are governed by the rules

regulating contracts generally," and also by the general rules of agency when
procured by an agent or committee.'' Such volimtary subscriptions or con-

tributions are usually made in consideration of the benefits that will accrue to

the subscribers or contributors by the construction and operation of the rail-

road; '° and are usually made, and held vaUd when so made, upon condition that

the proposed railway be constructed and put in operation,^" to a specified place

SCBIPTIONS. To corporate stock in general
see Corporations, 10 Cyc. 380 et seq. To
railroad stock see swpra, II, B, 2.

15. See Wright v. Irwin, 35 Micli. 347.

16. Wright V. Irwin, 35 Mich. 347, holding
that it is no defense to an action upon a
note given as a voluntary contribution in

aid of a proposed railroad to show that the
municipal and individual aid and stock sub-
scriptions to the road did not amount to a
certain sum per mile, within the meaning
of Comp. Laws (1891), § 2298, as such re-

quirement is merely a qualification of the
right to levy and collect assessments upon
the stock subscribed.

17. See, generally. Contracts, 9 Cyc.
213.

Substitution of contract.—^Where a railroad
company agrees to a subscription of a cer-

tain amount to build a depot in a certain
place, and after part of the required sum
has been subscribed the company notifies the
subscribers that it requires, in lieu of such
general subscription, assumption by two or

three responsible persons of the payment of

the sum required, and thereupon certain
persons promise by parol to assume it, after

which a canvass is made for further subscrip-

tions, and subscriptions obtained for a larger

sum, the subscribers intending to put such
persons in funds, the persons assuming such
payment are the contracting parties and they
alone can be sued for a breach of the con-

tract. Lamoille Valley E. Co. v. Marsh, 49
Vt. 37.

Release— void.—An arrangement between
the officers of a railroad company and a por-

tion of its subscribers that if the town in

which they reside votes a certain amount for

municipal aid, such subscribers, upon pay-
ing a certain per cent of their subscriptions,

shall be released from the balance is in

effect an agreement to release a portion of

the subscribers without authority and is

therefore void. Swartwout v. Michigan Air
Line R. Co., 24 Mich. 389.

18. See, generally, Principai, and Agent,
31 Cyc. 1414 et seq., 1566 et seq., 1597 et

seq.

Discretionary powers.— Where subscribers

authorize their agents "to make and enter

into a contract with said railroad company,
in their discretion and upon such terms as
they . . . may deem most for our interest,"

such agents are empowered to bind their

principals to furnish depot grounds and right

of way free of charge as a condition prece-

dent to the performance of the contract by
the company. Cedar Rapids, etc., R. Co. v.

Stewart, 25 Iowa 115.

A committee or agents acting for subscrib-

ers offering money cannot go beyond their

instructions; and where authorized to make
a suitable contract with the company and to

provide therein for the manner of collecting

the subscriptions, and all other details as
to the location of depots and whatever else

may be of interest to the town in making
the same, the committee has no power to
make a contract binding the subscribers to
procure and pay for the right of way, and
to construct the grade, and binding the rail-

road company only in case the right of way
should be obtained and the grade completed
by persons who contracted with the rail-

road to do this in consideration of the
subscriptions. Darnell !'. Lyon, 85 Tex. 455,
22 S. W. 304, 960 [affirming (Civ. App.
1892) 19 S. W. 506]. A direction to an
agent to subscribe a specified sum in aid of
a railroad payable upon the location and
erection of certain improvements at a given
point does not authorize such subscription
to be made payable on the " location " of the
improvements there. Drover v. Evans, 59
Ind. 454.

Where a special agent, to whom a subscrip-
tion in aid of a railroad has been intrusted
to be delivered upon certain conditions, de-
livers it in disregard of his instructions, his
principals, the subscribers, are not bound
thereby. Saginaw, etc., E. Co. v. Chappell,
56 Mich. 190, 22 N. W. 278.

Ratification.— Where the incorporators of a
railroad issue " freight receipts " obligating
the company to transport freight or passen-
gers in consideration of subscriptions used in

the construction of the road, without author-
ity, but such subscriptions are applied in
payment of the company's construction con-

tracts, and are subsequently ratified by its

ofiicers, they thereby become binding obliga-

tions on the company. Branson v. Oregonian
R. Co., 10 Oreg. 278.

19. Chicago, etc., R. Co. v. Derkes, 103 Ind.

520, 3 N. E. 239.

20. Chicago, etc., R. Co. v. Derkes, 103 Ind.

520, 3 N. E. 239.

[in, B. 2]



90 [33 Cyc] RAILROADS

or along a specified route/' within a certain time,^ or that a station be located
at a specified point." The fact that a company was organized to build the road at

the time that the contract was made,^* or that in the absence of such contract the

road would have been built anyhow, will not defeat the promise.^" Where a num-
ber of persons sign a subscription paper in aid of a railroad, the contract of each

subscriber is usually several and distinct; ^^ and a condition annexed to one
subscriber's signature is in no wise affected by the fact that other subscribers

annex different conditions to their signatures.^'

3. Acceptance, Performance, and Breach of Conditions— a. In General. A
contract of subscription becomes binding and the raUroad company entitled to

the money or other aid subscribed when, and only when, it has accepted the

contract,^' and at least substantially performeu all the conditions precedent pre-

scribed therein,^" imless the performance of such conditions has been waived; ^

21. Missouri Pac. E. Co. v. Tygard, 84 Mo.
263, 54 Am. Eep. 97; Miller v. Gulf, etc., R.
Co., 65 Tex. 659.

Constniction of contract.— Where a con-
tract of subscription is made payable when
the road shall be completed and in operation
from a certain place to another specified place
by a certain time, and it appears that there
is a large towTiship by the latter name con-
taining about as much as forty ordinary
townships, and a village of the same name
which has a. well-known existence, although
not incorporated, tlie village and not the
township of that name is meant in the con-

dition. Ogden V. Kirby, 79 111. 555.

22. Missouri Pac. R. Co. v. Tygard, 84 Mo.
263, 54 Am. Rep. 97.

23. Missouri Pac. R. Co. v. Tygard, 84 Mo.
263, 54 Am. Rep. 97; Kennedy r. Cotton, 28
Barb. (N. Y.) 59 (holding that an agree-

ment in consideration that a railroad com-
pany will construct a certain station, to
pay fifty dollars to aid in its construction,

imports a request to the company to con-

struct the station and a compliance with
such request is a sufficient consideration for

the parties' undertaking) ; Miller v. Gulf,

etc., R. Co., 05 Tex. 659.

24. Stevens r. Corbitt, 33 Mich. 458.

25. Stevens v. Corbitt, 33 Mich. 458.

26. Miller v. Preston, 4 N. M. 314, 17 Pac.

565; McFarland v. Lyon, 4 Tex. Civ. App.
586, 23 S. W. 554.

Several undertaking.—^A subscription paper
containing an offer to induce the construc-

tion, etc., of a railroad which contains the

words, " We, the undersigned, hereby prom-
ise and agree,*' and a further provision that
" each subscriber shall be liable only for the

amount opposite his name " is a several obli-

gation and each subscriber can be separately

sued. Darnell v. Lyon, 85 Tex. 455, 22 S. W.
304, 960.

27. Miller v. Preston, 4 N. M. 314, 17 Pac.

565.

28. Smith r. Davidson, 45 Ind. 396 ; North-

ern Cent. Michigan, etc., R. Co. v. Eslow, 40

Mich. 222.

Demand of payment and suit for its re-

covery are not evidence of acceptance, where

a subscription is otherwise invalid. Northern

Cent. Michigan, etc., E, Co. v. Eslow, 40

Mich. 222.

[Ill, B, 2]

29. Cook V. McNaughton, 128 Ind. 410, 24
N. E. 361, 28 N. E. 74; Chicago, etc., R. Co.

V. Derkes, 103 Ind. 520, 3 N. E. 239; Michi-
gan Midland, etc., R. Co. r. Bacon, 33 Mich.
466; Williams c. Ft. Worth, etc., R. Co., 82
Tex. 553, 18 S. W. 206; Miller f. Gulf, etc.,

R. Co., 65 Tex. 659.

Illustration.—^An action may be maintained
to recover a subscription to a railroad com-
pany, payable when the sum required to pur-

chase a specified site for the depot is sub-

scribed thereto, although a portion of such
sum has been paid in without subscription.

Springfield St. E. Co. r. Sleeper, 121 Mass. 29.

The mere fact that the committee to whom
the subscription list had been intrusted, with
instructions to turn it over to the company
whenever they became satisfied that the lat-

ter had complied with its conditions, did in

fact deliver it in the exercise of their dis-

cretion, does not render the contract binding
upon the subscriber. Davenport, etc., R. Co.
V. O'Connor, 40 Iowa 477.

30. Crane v. Indiana, etc., R. Co., 59 Ind.
165, holding, however, that the fact that the
complaint alleges that two dollars and fifty

cents were paid on the contract without dis-

closing the circumstances under which the
payment was made, is not sufficient as tend-
ing to show an admission of performance or
waiver thereof.

Illustrations.— If, before the expiration of

the time of performance, the subscriber says
that he is satisfied with a modification of the
contract and then promises payment not-
withstanding the modification, it may be re-

garded by the company as a waiver of the
conditions. Burlington, etc., R. Co. r. Whit-
ney, 43 Iowa 113. Where a party agrees to
subscribe to a grant of aid to a railroad com-
pany on condition that the road shall be
constructed on a particular location and
the company maintain a station at the town
in which he lives, and afterward, before the
construction of the road, agrees that he
will pay the railroad company five hun-
dred dollars in advance instead of the amount
for which he would be liable under the origi-

nal subscription contract, the latter agree-
ment does not abrogate the former and does
not constitute a waiver of the conditions
contained therein. Texas, etc., E. Co. v.

Fitch, 2 Tex. Unrep. Gas. 257.
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and when it has made a demand therefor, where the contract so requires,'' and
has acted in good faith.^^ But ordinarily it is immaterial whether the conditions

are performed by one company or another so long as there is a substantial per-

formance.^ Where there has been a sufficient performance on the part of the
railroad company, the other parties to the contract cannot invoke the doctrine

of vltra vires in defense, on the ground that the company had no power to make
such contract,^* or claim want or inadequacy of consideration to defeat the

contract; ^' or otherwise withdraw the subscription. '' Where the promise of aid

is made to someone necessarily connected with or interested in thie work being

done for the benefit of the company that has begun or is about to undertake the

work, then, upon completion of the work, or upon the performance of the con-

ditions upon which the promise was made, the liability of the promisor becomes
complete; ^' and in some cases where expense is incurred or an obligation created,

upon the faith of such promise, a hke liability will follow, the fair inference in

such cases being that the work was done or the expense or liability incurred in

reliance upon the promise.^' But where the railroad company has failed to comply
with the conditions or otherwise broken the subscription contract,'^ it cannot

hold the subscribers Uable thereon,''" and it makes no difference that the latter

have derived some benefit from the road as constructed.*' But on the other hand
the subscriber may thereupon withdraw his promise,''^ and treat the contract as

terminated and sue on it for damages for the breach,*' or treat it as rescinded and
recover back the money he has advanced." Under some statutes, where a rail-

road has been abandoned and no reasonable provision made for traffic between
the points abandoned, those who have contributed to its construction are entitled

to have their contributions refunded with interest; *° or if rights of way have been
granted in payment of the subscriptions, to have a reconveyance thereof.*"

31. Miller v. Gulf, etc., R. Co., 65 Tex.
659.

32. Miller i;. Gulf, etc., R. Co., 65 Tex. 659,

holding that a railroad company cannot main-
tain an action against citizens of a town on
their subscriptions in aid of a railroad,

where it has not acted in good faith.

33. Toledo, etc., R. Co. v. Johnson, 55 Mich.

456, 21 N. W. 888.

34. Chicago, etc., R. Co. v. Derkes, 103

Ind. 520, 3 N. E. 239; Doherty v. Arkansas,
€tc., R. Co., 5 Indian Terr. 537, 82 S. W. 899,

especially where the contract is within the

general scope of the powers conferred upon
the railroad company.

35. Chicago, etc., R. Co. v. Derkes, 103
Ind. 520, 3 .NT. E. 239; Wright v. Irwin, 35
Mich. 347.

36. Buchel v. Lott, (Tex. Civ. App. 1890)

15 S. W. 413.

37. Stevens v. Corbitt, 33 JTich. 458.

38. Stevens v. Corbitt, 33 Mich. 458.

39. Reiisens v. Mexican Nat. Constr. Co.,

22 Fed. 522, 23 Blatchf. 19.

40. Carlisle v. Terre Haute, etc., R. Co., 6

Ind. 316; Miller v. Gulf, etc., R. Co., 65 Tex.

659.

41. Carlisle v. Terre Haute, etc., R. Co., 6

Ind. 316.

42. Michigan Midland, etc., R. Co. v. Bacon,
33 Mich. 466.

43. Reusens r. Mexican Nat. Constr. Co., 22

Fed. 522, 23 Blatchf. 19.

44. Texas, etc., R. Co. i'. Fitch, 2 Tex.

Unrep. Cas. 257; Reusens v. Mexican Nat.

Constr. Co., 22 Fed. 522, 23 Blatchf, 19.

45. Flint, etc., R. Co. v. Rich, 91 Mich. 293,

51 N. W. 1001, 105 Mich. 289, 63 N. W. 303,
construing Pub. Act (1891), No. 125, in con-

nection with Laws (1887), Act No. 275.

Prior to the passage of Mich. Act No. 125,

Pub. Acts (1891), those who contributed to the
construction of a railroad had no right of

action against the company for abandoning
and taking up its track. That act makes the
taking up of the track unlawful, unless by
virtue of proceedings in court, where a decree
is to be granted only upon condition that the
company pay back all moneys received as a
bonus. Williams v. Flint, etc., R. Co., 116
Mich. 392, 74 N. W. 641. Where therefore
after application made by the company for

leave to abandon, a contributor files a peti-

tion, upon behalf of himself and such others
as may choose to avail themselves of the
proceeding, for the appointment of a time
and place at which all parties who have con-

tributed to the road may be notified to appear
and prove the amount of their several contri-

butions, and an order is entered thereon that
all contributors shall prove their claims be-

fore a commissioner upon a certain day,

which order is published, as directed by the
court, in a county paper, contributors who
fail to appear and make proof of their claims
will be deemed to have waived their right to

reimbursement. Williams v. Flint, etc., R.

Co., supra.

46. In re Flint, etc., R. Co., 105 Mich. 289.

63 N. W. 303, holding that where contribu
tors gave their notes, and afterward paid
them by granting rights of way, the company
should not, in refunding contributions on
abandonment of the line, be compelled to re-

[III, B. 3, a]
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b. Construction, Maintenance, and Equipment. The above rules apply to

conditions contained in a subscription contract relative to the construction,

maintenance, and equipment of the road,^' such as that within a reasonable or

specified time, or on or before a specified date, the road shall be made ready

for the operation of trains,^* completed and in operation,*' or be built and equipped,^*

to a certain place or between certain points, ^^ and that a train of cars be nm between

pay the notes, as the statute requires a recon-

veyance of the right of way.
47. See the cases cited infra, this note;

and notes 48-59.
Non-compliance.—^A condition that the com-

pany shall have completed its road to a cer-

tain place within a certain time, and that
one half the grading between that point and
the intersection of the proposed road with an-

other road shall have been done, is not suffi-

ciently performed by constructing its road
between the point of intersection with the
ether at a specified time, without also con-

structing its road in the other direction.

Burlington, etc., R. Co. f. Whitney, 43 Iowa
113. So a condition that the company com-
plete and put in operation its railroad of

standard gauge and steel rails is not suffi-

ciently complied with where part of the road
is not constructed with steel rails. Missouri
Pac. E. Co. V. Levy, 17 Mo. App. 501.

Partial compliance.— Where a subscription
is payable, one half if the road is graded to
.a certain point within a year and one half if

completed to such point in two years, and the
road is not graded in the year but is com-
pleted in two years, the latter half of the
subscription only is collectable, since both
provisions are conditions precedent to the
pajTnent and unless each is complied with,
the company cannot recover the amount de-
pendent on both. Johnson v. College Hill
Narrow Gauge E. Co., 7 Ohio Dec. (BLeprint)

466, 3 Cine. L. Bui. 410.
48. Persinger v. Bevill, 31 Fla. 364, 12 So.

366.

49. See Courtright V. Deeds, 37 Iowa 503

;

Sickels V. Anderson, 63 Mich. 421, 30 N. W.
78; Toledo, etc., R. Co. v. Johnson, 55 Mich.
456, 21 N. W. 888.

Illustration.— Where the contract of sub-
scription describes the road upon the com-
pletion of which the subscription is payable,
the road described in the contract must be
built and it is not sufficient that a railroad
has been built. IjOW v. Studabaker, 110 Ind.

57, 10 N. E. 301. If a subscription is

subject to a condition that a railroad shall

be completed and in operation between two
certain points by a day named, it will be
sufficient to show performance of those con-
ditions, and it is not necessary that the
road should on that day furnish such facili-

ties for receiving and discharging freight and
passengers as could be expected of an estab-

lished railroad, to make the party liable

on his subscription. Ogden r. Kirby, 79 111.

555. And such a condition is not necessa-

rily not performed, as a matter of law, from
the fact that a depot was not built, and a
station agent appointed for such place by the

day named, and proof of such facts will not
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necessarily defeat a recovery by the company
on the contract of subscription. Ogden t.

Kirby, 79 111. 555.
Completion of the whole road is not a con-

dition precedent where the subscription is

made on the condition that the road. shaE
be permanently located and constructed

through a certain place, and also provides

that the subscription shall be applied only

toward paying the damages and expenses

which shall be incurred in acquiring the

right of way or lands therefor and depot

grounds in a specified town. Berryman v.

Cincinnati Southern R. Co., 14 Bush (Ky.)

755. So the fact that the road was not

completed at the time stated does not release

the obligor from payment where the sub-

scription contract merely is to pay a sum of

money when the cars of the company shall be
run between designated points. Davis v. Cob-

ban, 39 Iowa 392.

50. Paris, etc., R. Co. v. Henderson, 89 111.

86.

51. Burlington, etc., R. Co. p. Whitney, 4S
Iowa 113.

Compliance.—A condition that the road
shall be completed and put into operation

to a certain town by a certain day is sub-

stantially complied with where the road is

graded to the point by the appointed time,

but is not fully completed until four
months later, and in the meantime the com-
pany uses about a mile of another railroad

in operating its road to such town. Missouri
Pac. R. Co. V. Tygard, 84 Mo. 263, 54 Am.
Rep. 97. So a condition that the road
shall be completed to a certain village is

sufficiently complied with when it is con-

structed to the suburbs of such village in

such a manner as to bear daily trains to it

carrying all the freight and travelers that
offer, although some portion of the work is

intended to be replaced with other and better

material. O'Neal v. King, 48 N. C. 517.

Non-compliance.—A condition that the com-
pany shall " construct or secure a continuous
line of railway," between certain points, con-

templates that the company shall have the

road under its own control covering the en-

tire distance, and is not sufficiently complied
with by constructing the road for part of

the distance, and for the remainder using
the road of another company under an ar-

rangement which subordinates its use to that
of the company owning the road. Brown l'.

Dibble, 65 Mich. 520, 32 N. W. 656. The
leasing of a part of a railroad between two
points is not a coranliance with a contract
to constrvict a road between said points,

in consideration of a subscription in aid of

the road. Lawrence v. Smith, 57 Iowa 701,
11 N. W. 674.
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specified points.^^ A condition that the road shall be completed to a point

within a stated time does not require the completion of the road to that point

within such time in complete running order for carrying passengers and freight,

"but it is sufficient if the road be completed to such place so as to allow trains to

be operated thereon and it appears that the company is engaged in the business

of placing the track in condition for carrying passengers.^' And a condition that

the road shall be completed and put in operation is complied with when it is so

far completed that it is used and operated for the transportation of persons and
property," and it is not essential thereto that the company building the road

shall own the rolling stock by which it is operated.*^ A condition that the road

shall be equipped means that it shall have thereon the necessary engines,

cars, and other appliances for its ordinary use; ^* and a condition that it shall

be running requires more than the passage of one train over the road, where it is

in an unfinished state.^' Where a party promises to contribute in aid of a pro-

posed railroad, it may be impUed as a condition in the absence of an express con-

dition, that the road shall be constructed and operated; ^^ and upon this being

done within a reasonable time, where no time is fixed, the promise becomes oper-

ative and binding, and the party making it cannot thereafter repudiate it.^'

e. Loeation of Road, Termini, and Stations. The same rules also apply to con-

ditions relative to the location of the constructed road,*" and termini, or stations."'

Law and fact.— When a railroad is to be
regarded as completed and in operation to a
given point is not a question of law, but
purely one of fact, to be determined by tbe
jury from the evidence. Ogden v. Kirby, 79
lU. 555.

52. See Moore v. Campbell, 111 Ind. 328,
12 N. E. 495.
Compliance.— A condition that the road

shall be constructed and a train running to
witliin one mile of a specified place at a
specified time is sufficiently complied with
by building tlie road at the time named and
locating a depot within one mile of such
place and on the day specified running a
passenger train to within two hundred yards
of the depot. Chicago, etc., E. Co. v. Schewe,
45 Iowa 79. So a condition under which a
note is payable ten days after cars shall be
run to a stated place, provided they are so
run within a specified time, is sufficiently

complied with where the track is laid from
one terminus to this point, within the time,
and construction trains are moved daily, al-

though it is not open to freights and passen-
gers until some months after the time speci-

fied. Pontiac, etc., R. Co. v. King, 68 Mich.
Ill, 35 N. W. 705.

Non-compliance.— A condition under which
a subscription is to be payable upon the ar-

rival at D from I of the first train of cars
over the proposed track is not sufiiciently

complied with where the road is built from I)

to within one and a half miles of I, but by a
different route; and from that place the
track of another road is used into I. In-

dianapolis, etc., R. Co. V. Holmes, 101 Ind.
348.

The completion of the whole road is not a
condition precedent where the subscription
is made payable after the first cars run over
the road from one specified point to another,
inside the contemplated termini. Gardner
v. Walsh, 95 Mich. 505, 55 N. W. 355;

Toledo, etc., E. Co. v. Johnson, 55 Mich. 456,

21 JSr. W. 888.

53. Jackson v. Stockbridge, 29 Tex. 394, 94
Am. Dee. 290.

54. Courtright v. Deeds, 37 Iowa 503;
Tower v. Detroit, etc., R. Co., 34 Mich. 328.

55. Courtright v. Deeds, 37 Iowa 503.
56. Paris, etc., R. Co. n. Henderson, 89 111.

86.

57. Paris, etc., R. Co. v. Henderson, 89 111.

86.

58. Stevens v. Corbitt, 33 Mich. 458.
59. Stevens v. Corbitt, 33 Mich. 458.
60. Evansville, etc., R. Co. v. Wright, 38

Ind. 64; Davenport, etc., R. Co. vi. O'Connor,
40 Iowa 477 ; Williams v. Ft. Worth, etc., R.
Co., 82 Tex. 553, 18 S. W. 206.
Non-compliance.—A condition that the

track " run on said Crane's east line " is not
complied with by constructing it "upon, or
near as practicable upon, the east line of
the lands owned by " C, and at all points
within fifty feet of said line. Crane in. In-
diana, etc., R. Co., 59 Ind. 165.
Estoppel.— The makers of a note condi-

tioned that the payee shall construct a rail-

road into a town are not estopped from can-
celing the same because they suffered it to
build the road several miles from the town
without protest. Gulf, etc., R. Co. v. Pitt-

man, 4 Tex. Civ. App. 167, 23 S. W. 318.
Withdrawal of promise.— Where there is

such a change in the location of the line of
the road that it is apparent that the prom-
isor will lose the advantages which he ex-
pected would accrue to him in building the
road, he is warranted in withdrawing his
promise. Michigan Midland, etc., R. Co. v.

Bacon, 33 Mich. 465.

61. Carlisle v. Terre Haute, etc., R. Co., 6
Ind. 316; Texas, etc., R. Co. v. Fitch, 2 Tex.
Unrep. Cas. 257.
Illustration.— Where a private donation is

made to a railroad company payable " at

[III, B, 3, e]
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Where a railroad company has received, from individuals payments of money,
and in consideration thereof has engaged to lay out its road in a specified place

and to allow them certain advantages in connection with the railroad, the com-
pany will not be allowed to change the line of its road or do by indirection what
is equivalent thereto without compensation to such individuals."^

4. Rights and Remedies of Parties, Assignees, or Privies. Where the promise
is to an existing company, its successors or assigns, the completion of the road
by its successor, to whom it has assigned all its franchises and property, including

such subscription, -will enable the latter to enforce the promise in its own name,'^

unless the assignor company has not accepted or acted upon the contract." But
in the absence of such a provision, a new and independent company cannot recover

upon such a contract unless the subscriber has consented to the change."* Interest

on the subscription may be recovered if the amount subscribed is not paid at the
proper time.°° In an action on a subscription contract any competent evidence
is admissible to explain the meaning of the contract and the conditions upon
which it was made; " except that the parol evidence is not admissible to vary

any time within two years that said line of
railway may be constructed " and operated
between given points provided the depot at
C is permanently located not farther east
than the center of C such proviso is a con-
dition precedent to the right of the company
to collect the donation. Elder r. Bellaire,
etc., R. Co., 1 Ohio Cir. Ct. 266, 1 Ohio Cir.

Dec. 140.

Compliance.—^A condition that the company
shall build a depot, and open its road to a
point within one mile of the post-office of a
certain town, is substantially complied with
by the building of a side-track which it

operated as such, and a depot at a point
within the distance stipulated, although the
main track of the road is not within the
distance. Cedar Falls, etc., E. Co. r. Rich,

33 Iowa 113. A condition that a depot
shall be located within three quarters of a
mile of the corporate limits of a certain

town is complied with by locating a depot
within that distance from the corporate
limits, without regard to buildings or im-
provements, measuring by a straight line,

although the side-track and switches are not.

Courtwright v. Strickler, 37 Iowa 382.
Non-compliance.—A condition of payment

when the road intersects with another at a
specified point, and has been permanently
located to and within the limits of such
place with a station at the same, is not
complied with by the construction of a road
through the town, and of a depot just out-

side of its limits. Davenport, etc., R. Co. v.

O'Connor, 40 Iowa 477. So a condition that
at a specified time the company shall have its

road completed, and have " erected a regular
station for passengers and freight " at a speci-

fied place, is not complied with by erecting
a small building at the place designated at

which there is no side-track, no facilities

for receiving or shipping freight, no ticket

office, or station agent, and at which trains
do not stop except when signaled. Port
Huron, etc., E. Co. r. Eichards, 90 Mich.
577, 51 N. W. 680.

A station for passengers and freight within
the meaning of such a provision would in-
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elude the usual and necessary incidents of

a station for the convenience of passengers,

and for the reception of freight intended to be
shipped to and from such place. Port Huron,
etc., R. Co. ('. Richards, 90 Mich. 577, 51

N. W. 680.

Where the contract expressly provides that
the grounds for a depot shall be selected by
the company, one of the subscribers cannot,

in the absence of fraud, defend an action for

contribution of his share by showing that at

the time he signed the contract it was the

intention to establish the depot at a place
more advantageous to him. Faires r.

Cockerill, (Tex. Civ. App. 1895) 29 S. W.
669.

Line of measurement.— Where a contract
for subscription to a railroad is made on
the condition that it will locate its depot
within a specified distance of a certain point,
as a court-house, and nothing is said as to
the manner of measurement, the distance is

to be measured by a straight line and not
by the traveled route. Missouri Pac. R. Co.
V. Tygard, 84 SIo. 263, 54 Am. Rep. 97. See
also Courtwright v. Strickler, 37 Iowa 382.

62. Chapman v. Mad River, etc., R. Co., 6
Ohio St. 119, 1 Ohio Dec. (Reprint) 565, 10
^A•cst. L. J. 399.

63. Smith v. HoUett, 34 Ind. 519; Michigan
Midland, etc., R. Co. r. Bacon, 33 ilich. 466.
See Smith w Davidson, 45 Ind. 396.
A statement in the assignment by the rail-

road company that it had abandoned the con-
stmction of the road does not prevent a re-
covery by the assignee. Smith v. Hollett, 34
Ind. 5in.

64. Smith r. Davidson, 45 Ind. 396; Mc-
Farland r. Lyon, 4 Tex. Civ. App. 586, 23
S. W. .^54.

65. Van Buren Div., etc., R. Co. r. Lam-
phenr, 54 Mich. 575, 20 X. W. 590.

66. Stevens v. Corbitt, 33 Mich. 458.
67. Lawrence v. Smith, 57 Iowa 701, 11

N. W._67_4 (holding that in an action upon a
subscription note conditioned to be binding
upon the completion of a certain railroad,
other subscription papers and statements of
the road's agent are admissible to show that
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the contract."' Persons who subscribe in aid of a railroad company are not, as

regards each other, trustees of money raised thereby to carry out the contract,

so as to require a complainant in an action by one for reimbursement for money
paid in excess of his share to give a full account of the money so raised and the
manner of its disbursement. °° Where several persons agree to pay certain amounts
to whomsoever will execute a bond to a railroad company to induce it to build

through a certain place, and a number of the subscribers having executed the
bond are compelled to pay more than their proportion of the bond through the
default of others, the fact that some of the obligors were not original subscribers

does not render an agreement between the overpaying obligors to "pro rate the

amount paid in excess of their proportion according to the subscription of each,

invalid as against the original subscribers.™

C. Rights and Liabilities Under Grants of Public Aid— l. In General.

Railroad aid laws and contracts, since they impose a burden on the public and
deprive owners of the full control and disposition of their property, should be
strictly construed in favor of the rights of property.'' Subject to such construc-

tion, the rights and habiUties arising out of a grant of public aid depend upon
the terms of the particular statute or grant. '^ Where a subscription is duly made
and accepted and all the conditions performed by the railroad company, it becomes
a binding contract and the railroad company is entitled to the money or bonds,''

to the exclusion of another road to which a subsequent subscription is made,
although the latter road performs its conditions first; '^ and thereafter the legis-

lature cannot by a subsequent statute forbid the issuance of the bonds or tax.'*

But until the subscription is actually made, there is no vested right in the railroad

company,'" and until then the legislature may alter the method by which such
subscription is to be made without infringing any right." Under some statutes

a mere vote of the public to issue bonds or levy a tax in aid of a railroad is not
sufficient to entitle the company to the aid voted, but there must also be an agree-

ment between the company and the county or municipality, fixing the conditions
on which the money or bonds are to be delivered." Where the money is to be

it was to be built between certain points) ;
of the election and an affirmative vote, upon

Freeman v. Muth, 7 Ohio Dec. (Reprint) the faith of which the money is expended
555, 3 Cine. L. Bui. 914. and the railroad built, taken together con-

68. Low V. Studabaker, 110 Ind. 57, 10 stitute a contract between the railroad com-
N. E. 301 ; Blair v. Buttolph, 72 Iowa 31, 33 pany and the municipality. People v. Holden,
N. W. 349 ; Freeman v. Muth, 7 Ohio Dec. 82 111. 93.

(Reprint) 555, 3 Cine. L. Bui. 914. 74. Chicago, etc., R. Co. v. Osage County,
69. Faires c. Cockerill, ( Tex. Civ. App. 38 Kan. 597, 16 Pac. 828.

1895) 29 S. W. 669. 75. Red Rock v. Henry, 106 U. S. 596, I
70. Morris i\ Davis, (Tex. Civ. App. 1895) S. Ct. 434, 27 L. ed. 251.

31 S. W. 850. 76. State v. Garroutte, 67 Mo. 445.
71. Demaree p. Johnson, 150 Ind. 419, 49 77. State v. Garroutte, 67 Mo. 445.

N. E. 1062, 50 N. E. 376. 78. Buffalo, etc., R. Co. v. Collins' Railroad
72. See Hereford R. Co. v. Reg., 24 Can. Com'rs, 5 Hun (N. Y.) 485 (holding that

Sup. Ct. 1 ; Eldon Tp. v. Toronto, etc., R. there is no legal obligation upon a munici-
Co., 24 Grant Ch. (U. C.) 396, right of pality to issue its bonds for stock in a rail-

township to preferential bonds of railroad road company, before subscription to the
company. stock is made) ; Pope v. Lake County, 51
Where the money is to be paid to the rail- Fed. 769 (holding also that in Indiana the

road company in instalments of a given tax must be levied and collected). But see

amount, the last instalment should be paid Augusta r. Maysville, etc., R. Co., 97 Ky.
when due notwithstanding it is less than 145, 30 S. W. 1, 16 Ky. L. Rep. 890.

such given amount. State v. Aslunore, 10 Until the tax is levied and collected and a
Rich. (S. C.) 248. legal and valid subscription has been made,

73. Chicago, etc., R. Co. v. Osage County, no contract relation exists between the

38 Kan. 597, 16 Pac. 828; Red Rock v. county or township and the railroad com-
Henry, 106 TJ. S. 596, 1 S. Ct. 434, 27 L. ed. pany; and there is nothing more than a
251. proposition on the part of the public, which

Contract.— A petition for a municipal elec- can only be made binding and effective by
tion to issue bonds in aid of a railroad and such mutual acceptance as gives rise to a

to take stock in return therefor, the notice contract. Pope v. Lake County, 51 Fed. 769.

[Ill, C, 1]
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paid over to the railroad company "when ordered by the court," the company
has no lien on money collected but not ordered to be paid over, and until so ordered

the money may be recalled from the agent holding it.'° Where the treasurer

of a railroad executes instruments in the form of advance receipts for taxes voted

by a town in aid of the company, providing that they shaJl be receivable by
the company from the count}^ treasurer in payment of the aid voted, neither

the railroad issuing them, nor the indorser thereof, is Hable thereon until after'

a demand that they be received by the county treasurer in payment of the railroad

tax, and his refusal so to receive them.^ A tax voted in aid of a railroad com-
pany, after it has been collected by the proper officers, may be assigned by the

companj-.'' So where the right to assign has been unconditionally granted to

a railroad company, the company may assign to private individuals its right to

the avails of a tax voted in aid of the railroad, and such assignment is not an
abandonment of the tax, and it is no concern of the town voting it or of the tax-

payers whether such assignment has been with or without consideration.*^ The
term "donation" as used in a statute authorizing municipal aid in the construc-

tion of railroads means an absolute gift or grant without any condition or con-

sideration; ^ and where such donation is made on the condition or in consideration

that the company perform certain acts, the donation is void and the company
cannot enforce it, although it has performed such acts on the faith of the donation.**

2. Acceptance and Performance of Conditions— a. In General. TMiere a rail-

road company accepts *^ a grant or subscription of public aid it accepts it with
all its terms and conditions, '° and is estopped from asserting that such terms or

conditions are void or unreasonable; " and in order that the company may become
entitled to the aid granted, and compel the collection of the tax, or the issue of

bonds, as the case may be, it must have at least substantially performed on its

part aU the conditions precedent on which the grant or subscription was made,**

Under Minn. Sp. Laws (1876), c. 55, a mere
vote of a town does not entitle the railroad
company to the issuance of the bonds voted;
but the agreement between the company and
such town, contemplated by section four of
such act, fixing the conditions on which the
bonds are to be delivered, is essential. State
r. Roscoe, 25 Minn. 445. Compare State v.

Lime, 23 ilinn. 521, construing Sp. Laws
(1869), c. 46.

79. Henry County r. Allen, 50 Mo. 231.
80. Lisle V. Iowa, etc., E. Co., 54 Iowa

499, 6 N. W. 696.
81. ilanning r. Mathews, 70 Iowa 303, 30

N. W. 749; Merrill r. Welslier, 50 Iowa 61.

83. Arkansas Southern E, Co. v. Wilson,
118 La. 395, 42 So. 976.
83. Indiana North, etc., E. Co. c. Attica,

56 Jnd. 476, construing 1 Rev. St. (1876)

p. 299.
84. Indiana Xorth, etc., E. Co. v. Attica, 56

Ind. 476, holding that where a city, under
such a statute, makes a donation to a rail-

road company on the condition that the com-
pany shall maintain its shops in the city

and that it shall refund to the city the
money supplied' if such shops are removed,
the fact that the company has built its road
on the faith of such conditional donation does
not entitle it to enforce the engagement
against the city.

85. Macon v. East Tennessee, etc., E. Co.,

82 Ga. 501, 9 S. E. 1127, holding that the

question of acceptance is usually one of fact

for the jury.
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86. West Virginia, etc., E. Co. v. Harrison
County Ct.. 47 W. Va. 273, 34 S. E. 786.

87. West Virginia, etc., E. Co. v. Harrison
County Ct., 47 W. Va. 273, 34 S. E. 786;
Haldimand County v. Hamilton, etc., R. Co.,

27 U. C. C. P. 228.
88. Illinois.— People v. Holden, 91 111. 446.

Louisiana.— Atkins i'. Shreveport, etc., E.
Co., 106 La. 568, 31 So. 163; Guillorr f-

Avoyelles E. Co., 104 La. 11, 28 So. "899,

holding that where the taxpayers of a parish
vote to grant a tax in aid of a railroad
enterprise, substantial compliance on the part
of the grantee with the terms and conditions
of the grant suffices to entitle it to its

benefits.

Maine.— Bucksport, etc., E. Co. v. Brewer,
67 Me. 295.

Minnesota.— Birch Cooley v. Minneapolis
Eirst Nat. Bank, 86 Minn. 385, 90 X. W.
789; State r. Eoscoe, 25 Minn. 445.
West rirffi'nta.— West Virginia, etc., R.

Co. V. Harrison County Ct., 47 W. Va. 273,
34 S. E. 786.

England.— Grand Junction, etc., R. Co. r.

Peterborough, 13 App. Cas. 136 laMrming
13 Ont. App. 420].

Canada.— In re Hamilton, etc., E. Co.. 39
U. C. Q. B. 93 ; In re Stratford, etc., E. Co.,
38 V. C. Q. B. 112, 140.

See 41 Cent Dig. tit. "Railroads," § 88.
And see Cott^'TIes, 11 Cyc. 528 et seg.;
MrrxiciPAL Cobporatioks," 28 Cyc. 1559
et seq.

Running boats.— Where a railroad company
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iinless the performance of such conditions has been waived/^ or is sufficiently

excused.^" In determining whether such conditions have been complied with,

the language used in the conditions should be considered according to its ordinary

and popular meaning, that is, as it would be understood by the voters or public

generally. °' If the railroad company performs all the conditions precedent,

there is a vaUd and binding obligation on the part of the municipality or county
to collect and dehver the tax or to issue the bonds in accordance with the terms of

the grant, °^ and this is true irrespective of the company's financial abihty,"' and
although the company has issued its own bonds in excess of the statutory limit ;

"^

nor is the company's right to such aid affected by its non-com.pnance with addi-

tional conditions in a subsequent statute,"^ or by independent conditions which
are to be performed after the company is entitled to the aid.°° But, until the con-

ditions have been performed, the court has no power to issue bonds under a sub-

scription, and place them in the hands of a third party to be delivered to the

stipulates to run a line of tow boats in con-

nection with its road in consideration of

aid from a parish, it fails to earn the aid

when it fails to perform the conditions.

Atkins V. Shreveport, etc., K. Co., 106 La.
568, 31 So. 1C6. And a stipulation to

operate tow boats with convenient barges in

connection with its road for the benefit of a
part of the parish living on a river front
is not fulfilled by a contract with a boat
already in the river and making regular
trips. Atkins v. Shreveport, etc., R. Co.,

supra.
Where by agreement a town or municipal-

ity agrees to pass a by-law granting a bonus
to a, railroad company in aid of the con-

struction of its road subject to the perform-
ance of certain specified conditions and such
by-law as subsequently passed does not con-

tain all the conditions of the agreement,
title to the debentures for such bonus does

not depend upon the prior performance of

the conditions in the agreement not included
in the by-law, but only upon the performance
of those in the by-laws and where the latter

have been complied with, the debenture
should issue (Bickford v. Chatham, 16 Can.
Sup. Ct. 235 [afflrming 14 Ont. App. 32] ) ;

although such debenture should be withheld
until the damages for non-performance of the
-.onditions in the agreement are paid or se-

cured ( Bickford v. Chatham, supra ) . Spe-
cific performance is not an appropriate
remedy in such a case as the municipality
could only -claim damages for non-perform-
ance and this may be disposed of by way of
counter-claim in an action by the company
to compel the delivery of the debentures.
Bickford v. Chatham, supra.
89. Memphis, etc., R. Co. v. Thompson, 24

Kan. 170, facts held not to constitute
waiver.
90. See State v. Daviess County Ct., 64 Mo.

30.

91. People V. Clayton, 88 III. 45.

92. Tennessee, etc., R. Co. v. Moore, 36 Ala.
371; State v. Lake City, 25 Minn. 404; State
V. Lime, 23 Minn. 521.
Future conditions.—^A railroad company that

has complied with all the conditions prece-

dent, stated in a by-law, to the issuing and
delivery of debentures granted by a munici-

[7]

pality, is entitled to the debentures free from
any declaration on their face -of conditions
mentioned in the by-law to be performed in

the future. St. Cesaire Parish v. McFarlane,
14 Can. Sup. Ct. 738 \ affirming 2 Montreal
Q. B. 160].

Estoppel.— Where bonds are issued with
the proper recitals showing compliance with
conditions upon which the subscription was
made the state or county is estopped as
against iona Ade purchasers from asserting
that its authorities acted wrongly in issuing
the bonds. Columbus v. Dennison, 69 Fed.
58, 16 C. C. A. 125. And see, generally.
Municipal Cobpobations, 28 Cyc. 1603.

93. Whitney v. Chicago, etc.," R. Co., 133
Iowa 508, 110 N. W. 912, holding that where
a tax is voted in aid of railroad construction
under a notice providing that the tax should
be paid on the road being put in operation
between two certain points, the tax is earned
when the road is in actual operation between
those points, regardless of the financial abil-
ity of the company to extend it further.

94. Whitney v. Chicago, etc., E. Co., 133
Iowa 508, 110 N. W. 912.

95. Tennessee, etc., R. Co. v. Moore, 36 Ala.
371, construing Acts Feb. 17, 1854, Feb. 24,
1860.
Under Kan. Laws (1887), c. 183, which

amended Act (1876), § 1, which authorized
incorporated cities to subscribe in aid of
railroads, providing that the total county,
township, and municipal subscriptions did not
exceed four thousand dollars per mile of road
constructed in the county, by reducing the
amount to two thousand dollars per mile,

with a proviso that the amendment should
not affect accrued rights or any aid voted or
election pending prior thereto, the limitation
of two thousand dollars per mile did not
apply to a subscription which had been voted
where the railroad company was engaged in

constructing the road pursuant to the terms
thereof prior to the amending act. .^tna L.

Ins. Co. V. Burrton, 75 Fed. 962.

96. Zorger v. Rapids Tp., 36 Iowa 175, hold-
ing that the fact that the railroad company,
prior to an election for taxation in aid of

the road, caused to be published in a news-
paper an agreement or proposition that it

would, within a certain time, expend a sum
[III, C, 2, al
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company on compliance, in advance of such compliance/' and the deposit in escrow
does not enlarge the company's rights, or give it any vested rights in advance
of compliance with the conditions. °' Where the condition is that the subscription

is not to be paid until the company shall run its first locomotive over the

projected line of road between certain points, the running of the company's trains

along the road of another company for a part of the distance vmder a lease from
the latter, liable to be terminated by either party on notice, is not a substantial

compliance,"' although it would be otherwise if the performance was imder a
perpetual lease,' or a purchase.^ Where the railroad company fails to fully per-

form the conditions precedent or otherwise breaks them in a material sense, the
mimicipaJity or county granting the aid has a cause of action against the company
on common-law principles to recover the money or bonds delivered to it, or the
value thereof.^

b. Construetlon, Maintenance, and Equipment. In accordance with the above
rules, a railroad company's right to taxes or bonds voted or subscribed in its aid

depends upon whether or not it has sufficiently performed conditions precedent
relative to the construction, maintenance, and eqxiipment of the road,* as that
within a given time,^ and between designated points or to a designated place,"

the road be constructed or completed and in operation,' in the manner speci-

named in the erection of machine shops, etc.,

and that the company did not expend the
amount stated, does not invalidate the tax,
nor authorize an injunction to restrain its

collection, as such condition is an inde-
pendent one, to be performed after the tax
becomes due or might become due.
97. West Virginia, etc., R. Co. v. Harrison

County Ct., 47 W. Va. 273, 34 S. E. 786.
98. West Virginia, etc., E. Co. v. Harrison

County Ct., 47 W. Va. 273, 34 S. E. 786.
99. People v. Clayton, 88 111. 45.

1. People V. Clayton, 88 111. 45.

a. People «. Clayton, 88 111. 45.

3. See Hinckley v. Kettle River E. Co., 70
Minn. lOS, 72 N. W. 835; Luther «. Wood,
19 Grant Ch. (U. C) 348.

4. In re Canada Cent. R. Co., 35 U. C. Q. B.
390.

Not condition precedent.—> Where the terms
of the subscription in aid of the construction

of a railroad contain a stipulation that the
money shall be paid " in installments of

five per cent so long as the work shall be in

actual progress " and that if the railroad
company shall fail to construct the road
then the amount subscribed shall be paid
on the same terms and conditions to any
other company which will grade and tie a
railroad between the points designated, the
grading and tying are not conditions prece-

dent to the payment of the subscription.

Iowa Northern Cent. E. Co. v. Bliobenes, 41

Iowa 267. Under W. Va. Code (1891), c. 54,

§ 57, the provision that if a railroad company
fails to construct its road according to its

charter, subscriptions thereto shall be void,

does not make the completion a condition

precedent to the delivery of bonds under such
subscriptions. Neale f. Wood County Ct., 43
W. Va. 90, 27 S. E. 370.

5. See infra, III, C, 2, c.

6. See People v. Clayton, 88 111. 43; Lamb
V. Anderson, 54 Iowa 190, 3 N. W. 416, 6

N. W. 268; Shell v. Carter Tp., (Tenn. Ch.
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App. 1896) 42 S. W. 78 (construing Act
(1887), c. 3, §§ 2, 11) ; Grattan Tp. v. Chil-

ton, 97 Fed. 145, 38 C. C. A. 84.

Illustrations.— Where an ordinance author-
izing the issue of municipal bonds to aid in

the construction of a railroad provides that
the bonds shall not be issued until the road
is completed to a point of junction with a,

railroall leading to Milwaukee and Chicago,

the words " a railroad leading to Milwaukee
and Chicago " should not be restricted to a
road whose line reaches to those places, but
construed as embracing a road connected
either directly or by the way of other rail-

roads with one whose line reaches to those
points. State v. Hastings, 24 Minn. 78.

A condition that the road should be com-
pleted from the south line of the county
of H by way of 6 to a connection with a
named railroad sufficiently shows to what
point the road should be completed before

the tax becomes pavable. Surges v. Mabin,
70 Iowa 633, 27 N. W. 464. Where the

articles of incorporation of a railroad de-

clare its object to be the acquisition, main-
tenance, and operation of a railroad from a
certain point through other points to a par-

ticular point, the construction of the road to
that point is necessary to entitle the com-
pany to a tax voted in aid of the railroad by
that township. Lamb v. Anderson, 54 Iowa
190, 3 N. W. 416, 6 N. W. 268.
7. Portland, etc., R. Co. v. Hartford, 58 Me.

23; Townsend u, Lamb, 14 Nebr. 324, 15

N. W. 727 : Pontiac County v. Ross, 17 Can.
Sup. Ct. 406.

The word " built " as used in an agreement
under which a tax is voted in aid of a rail-

road applies to a road so far progressed as

to be in a condition to be operated, although
not completed. Muscatine Western R. Co. f.

Horton, 38 Iowa 33.

Second donation.— Where, after a donation
is made, considerably more than such dona-
tion is expended upon the road, but it is yet
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fied,' and that a depot or station be constructed and maintained at a specified place.'

The road need not be perfect in every respect; but it must be so far completed

that it may be properly and regularly used for the purpose of transporting freight

and passengers/" and must be in as reasonably fit condition, and as safe and con-

venient for pubhc use, as new roads usually are in similar locahties." In the

absence of anything in the agreement or grant to the contrary, the road need not

be constructed in any other manner or be of any other character than that which
is contemplated by its charter, and is the usual and ordinary manner of other

railroads under like circumstances,'^ and unless the terms of the grant describe

the kind of road, the conditions thereof are complied with by constructing any
road which is capable of doing the business of the country through which it passes,

even though it be a narrow gauge road.'' But a construction in such an incom-
plete and imperfect manner that the ordinary business of the company cannot
be transacted thereon is not a sufficient compliance." Where the condition is

that the railroad company shall, within a given time, construct its road to a desig-

nated place, a construction of the road to that place is essential to entitle the
company to the aid granted, and it has been held that the construction of the

road for part of the distance, and the purchase of another line of road, thereby
completing the connection to such place, is not a sufficient compUance.'^ But
the better rule seems to be that where the road as completed accompHshes the

incomplete, and a second donation is made
to aid in the construction, the subsequent
completion of the road already laid is a
sufficient construction within the meaning of

the second donation. Earner v. Baylesa, 134
Ind. 600, 33 N. E. 907, 34 N. E. 502.

8. Memphis, etc., R. Co. v. Thompson, 24
Kan. 170.

9. Townsend v. Lamb, 14 Nebr. 324, 15
N. W. 727; Bickford v. Chatham, 16 Can.
Sup. Ct. 235 [affirming 14 Ont. App. 32].
Compliance.—Where a note given as a bonus

to a, railroad company stipulates that a part
of the consideration ia the continuous
maintaining of a depot within the town by
the company, and the company maintains
for some months a freight and passenger
depot in the towu, and subsequently pas-
senger traffic is transferred to the depot of

another company in the town and the former
depot is maintained {is a freight depot,
there is a compliance with the stipulation.

Fayetteville Wagon, etc., Co. v. Kenefick
Constr. Co., (Ark. 1905) 88 S. W. 1031.
The construction of a well built building
adapted to the purpose and sufficiently large
for all present needs is a sufficient compliance
with a condition precedent to the collection

of a tax in aid of the railway, that it will
build and permanently establish and maintain
a freight and passenger depot. Whitney v.

Chicago, etc., R. Co., 133 Iowa 508, 110 N. W.
912.

Non-compliance.— Where the company cove-

nants to erect and maintain a permanent
freight and passenger station at a specified

point and shortly afterward the road is

leased with notice of this agreement to de-

fendant, who discontinues such depot as a
regular station, having no officer of the com-
pany to sell tickets or make arrangements
for discharging or receiving freight, but
merely stopping there when there are any
passengers to let down or be taken up, the

erection of the station is not a fulfilment
of the covenant. Wallace Tp. v. Great West-
ern R. Co., 3 Ont. App. 44 [affirming 25
Grant Ch. (U. C.) 86]. A condition to con-
struct a freight and passenger station with
all necessary accommodations, connected by
switches, sidings, or otherwise with the main
road, ia not complied with by the erection of
a station building not used or intended to
be used, and for which the proper officers,

such as station-master, ticket agent, etc., are
not appointed. Bickford v. Chatham, 16 Can.
Sup. Ct. 235 [affirming 14 Ont. App. 32].
The words " all necessary accommodation

"

in such a condition require that grounds and
yards sufficient for freight and passenger
traffic in case the station is used shall be
provided. Bickford v. Chatham, supra.

10. Brocaw v. Gibson County, 73 Ind. 543;
De Graff v. St. Paul,- etc., R. Co., 23 Minn.
144.

A condition that the road shall be "con-
structed and operated" to a depot at a cer-
tain place by a given time . is sufficiently
complied with by the construction of the
road to the given point by the time specified
and the continuous operation of it thereafter
even though the road is not fully completed
and the depot is only a temporary one and
the service thereat not first class. Chicago,
etc., R. Co. V. Shea, 67 Iowa 728, 25 N. W.
901.

11. Manchester, etc., E. Co. v. Keen. 62"

N. H. 81.

12. Hodgman v. St. Paul, etc., E. Co., 23
Minn. 153.

13. Casady v. Lowry, 49 Iowa 623; Meader
V. Lowry, 45 Iowa 684.

14. Cox 1). Forest City, etc., R. Co., 66 Iowa
289, 22 N. W. 672.

15. Iowa, etc., R. Co. v. Schenck, 56 Iowa
628, 10 N. W. 215 (holding this to be true,
although the constructed portion extends
through the township in which the tax or

[III, C, 2, b]
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main purpose for which the aid was granted, in making connection between desig-

nated points, the fact that another road is purchased or used for an inconsiderable

part of the distance does not forfeit the company's right to the aid." In the
absence of anything iii the grant to the contrary, the maintenance and operation
of the road during the life of the railroad company as fixed by its charter or articles

of incorporation is ordinarily by clear implication, either a condition of or the

consideration for the grant of aid, and if during that time the company abandons
the operation of its road the municipality granting the aid has a right of action

against it on common-law principles." Where it is understood or agreed that
the road may be built by the railroad company's assignee or successor it is not
essential that the road be completed by the original company in order that the

aid granted may be earned.'*

e. Time For Commeneemont and Completion of Construction. In the absence
of an express provision in the statute or grant specifying the time for the per-

formance of the conditions relative to the construction of the road, the law implies

a reasonable time; '° and where there is an amendment to the charter of the com-
pany before the issue of bonds voted requiring the road to be completed within

a specified time, such time will be regarded as the time within which the condi-

tions must be performed.^ But where the contract or grant expressly prescribes

a time within which the road or a particular part thereof shall be commenced,
or constructed, or completed, such time is of the essence of the contract and the
company is entitled to the aid granted only upon its commencing the work of

construction,^' or constructing and completing the road,^- within the time pre-

aid is voted) ; Meeker v. Ashley, 56 Iowa
188, 9 N. W. 124; Lamb v. Anderson, 54
Iowa 190, 3 N. W. 416, 6 N. W. 268.

16. Stockton, etc., R. Co. v. Stockton, 51
Cal. 328; People «. Holden, 82 111. 93; Chi-
cago, etc., K. Co. D. Makepeace, 44 Kan. 676,

24 Pac. 1104; State «. Clark, 23 Minn.
422.

Purchase of narrow gauge road.— Where a
special tax has been voted by a few wards in

a parish in aid of the construction of a
standard gauge railroad to traverse the state

and connect with roads beyond its limits,

the fact that the aided company buys a nar-

row gauge road already in existence covering

an insignificant portion of the whole distance

and converts it fro tanto into a standard
gauge road to be built will not defeat the

right of such company to the tax. Bradley-
Ramsay Limiber Co. v. Perkins, 109 La. 317,

33 So. 351.

17. Hinckley v. Kettle River R. Co., 70
Minn. 105, 72 N. W. 835; St. Thomas v.

Credit Valley R. Co., 15 Out. 673.

18. Lynch v. Eastern, etc., R. Co., 57 Wis.

430, 15 N. W. 743, 825.

19. Green (•. Dyersburg, 10 Fed. Cas. No.
5,756, 2 Flipp. 477.

Where there is no limit fixed in a eon-

tract by which a town subscribes to the

stock of a railroad company within which the

company shall complete its road, and no no-

tice is given by the town that the aid will not

be furnished if the road is not completed
within a reasonable time, the company does

not lose its right under the contract by lapse

of time or statute of limitations. Lynch ».

Eastern, etc., R. Co., 57 Wis. 430, 15 N. W.
743, 825.

20. Green v. Dyersburg, 10 Fed. Cas. No.

5,756, 2 Flipp. 477.

[Ill, C, 2, b]

21. Sellers v. Beaver^ 97 Ind. Ill; Lowell
V. Washington County R. Co., 90 Me. 80, 37
Atl. 869; Canada Atlantic R, Co. v. Ottawa,
12 Ont. App. 234 [affirming 8 Ont. 183, 201]

;

In re London, etc., R. Co., 36 U. C. Q. B.
93.

In Indiana, under 3 St. p. 389, § 18, provid-
ing that a railroad company to which grants
of public aid have been made shall commence
the construction of the road within one year
from the time of the levy of the tax therefor,
unless additional time has been given, the
time for commencement begins one year from
the time when the order levying the tax is

made by the board of county commissioners
and not from the time when the levy is

placed on the tax duplicate. State v.

Wheadon, 39 Ind. 520.
22. Minnesota.— McManus v. Duluth, etc.,

R. Co., 51 Minn. 30, 52 N. W. 980 (holding
it to be a non-compliance where the road is

not completed until two weeks after the time
specified) ; De Graff v. St. Paul, etc., R. Co.,
23 Minn. 144.

New Hampshire.— Manchester, etc., E. Co.
V. Keene, 62 X. H. 81.

West Virginia.— West Virginia, etc., R. Co.
V. Harrison County Ct., 47 W. Va. 273, 34
S. E. 786.

United States.— Grattan Tp. v. Chilton, 97
Fed. 145, 38 C. C. A. 84.

Canada.— Canada Atlantic R. Co. r. Ot-
tawa, 12 Ont. App. 234 [affirming 8 Ont. 183,
201]; Luther v. Wood, 19 Grant Ch. (U. C.)
348; Brock Tp. v. Toronto, etc., R. Co., 17
Grant Ch. (U. C.) 425; In re Hamilton, etc.,

R. Co., 39 U. C. Q. B. 93.
See 41 Cent. Dig. tit. " Railroads," § 90.
niustrations.— Where the provisions are

that one half of the bonds shall be delivered
when the first twelve miles of the road shall
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scribed, and bonds issued to the company thereafter become void in the hands
either of itself or of its agents; '^ and a court of equity will not reUeve the company
from the forfeiture,^* unless the failure to comply with the conditions within the

time specified is caused by the town, county, or municipaUty granting the aid.^*

Under some statutes the running of the period for the performance of such con-

ditions is stayed during such time as performance is prevented by an injunction,^'

but such a statute is not retroactive.^^ Nor is a delay excusable which results

from the company's negligence in talcing the steps necessary to secure the right to

cross the lines and road of another ompany; ^^ and it has been held that a com-
pUance with the conditions after the time specified is not excused by rains and
floods which prevent a compUance by the designated time.^" Commencement of

be completed, the other one half when the re-

mainder of the road shall be completed, pro-
vided that the second half of the bonds shall

never be delivered unless the road shall be
completed before a certain date, upon the
grading and bridging of the first twelve miles
of the road, the company becomes entitled to

the first instalment of the bonds, although
such grading and bridging is not completed
until after the date specified. State v. Lime,
23 Minn. 521. So where the subscription is

that a certain amount of bonds shall be
paid when the road is completed to B, an-
other certain amount when completed to the
J county line, and another amount when the
branch is completed to N county, the com-
pany is entitled to the first instalment when
the road is completed to E, although at that
time it is manifestly impossible that the
road can he completed within the time
specified either to the J or U county lines.

Shell V. Carter Tp., (Tenn. Ch. App. 1896) 42
S. W. 78. So where a subscription is on a
condition that the road shall be completed to
a certain point within twenty-four months
from the date of the subscription, and after an
election resulting in favor of the proposition,

a resolution of the city council is passed on
Aug. 15, 1901, directing the mayor to sub-

scribe for the stock, but no subscription is

actually made until April 15, 1902, the sub-

scription is not completed until the latter

date. From which date the time within which
the railroad company is bound to complete
its line begins to run, and not from the date

of the pasage of the resolution. Red River
Furnace Co. v. Tennessee Cent. R. Co., 113

Tenn. 697, 87 S. W. 1016.

Non-compliance.—A condition that the rail-

road company shall, within the time limited,

complete its load ready for the passage of

cars thereon into and through a certain

town, is not complied with by completing the

road into the town and to a point within

five hundred feet from the outward boundary
thereof, and not continuing the road out of

the town until eighteen months after the ex-

piration of the time limited. Birch Cooley v.

Minneapolis First Nat. Bank, 86 Minn. 385,

90 N. W. 789.

TJnder Ind. Rev. St. (1881) §§ 4045, 4062,

aid voted by a township to a railroad is for-

feited by a non-compliance with the condi-

tions expressed in the petition that the road
shall be completed and a depot erected

thereon by a certain date, and thereupon the

township may vote aid to another railroad.

Irwin v. Lowe, 89 Ind. 540.

Refunding.— Where the condition is that
if the company shall fail to construct the

road within the following year it will re-

fund to the town certain money with inter-

est, the company is bound to construct the
road within the following year or refund.
Chicago, etc., R. Co. v. Marseilles, 84 111. 145,
643.

Evidence that the company, after the date
specified, shipped all of its heavy freight

over another line under its control is admis-
sible upon the issue as to whether it had fully

constructed and equipped its road for the
carriage of freight by a certain date. Hodg-
man v. St. Paul, etc., R. Co., 23 Minn. 153.

Mistake in record.— Where a town voted
aid to a railroad provided that it build a road
before a certain date, but the clerk failed to

record such provision as to time, and the
road was completed by a later date, a subse-
quent amendment of the record by inserting
the condition as to time within which the
road must be completed will not be allowed
to defeat the railroad's claim. Sawyer v.

Manchester, etc., R. Co., 62 N. H. 135, 13 Am.
St. Rep. 541.

A reasonable limit of time for the comple-
tion of a railroad in a subscription is valid
and is of the essence of the subscription and
compliance with it is essential to entitle the
company to the subscription. West Virginia,
etc., R. Co. V. Harrison County Ct., 47 W. Va.
273, 34 S. E. 786.

A county court making a subscription to
the construction of a. railroad may insert a
limit of time for its completion, or any terms
and conditions reasonable and prudent to pro-
tect the public, not contravening anything in

the vote of the people or in the statute. West
Virginia, etc., R. Co. v. Harrison County Ct.,

47 W. Va. 273, 34 S. E. 786.

23. Farnham v. Benedict, 107 N. Y. 159, 13
N. E. 784 [reversing 39 Hun 22].

34. West Virginia, etc., R. Co. r. Harrison
County Ct., 47 W. Va. 273, 34 S. E. 786.

25. People v. Holden, 82 111. 93.

26. McManus v. Duluth, etc., R. Co., 51
Minn. 30, 52 N. W. 980.

27. McManus v. Duluth, etc., R. Co., 51
Minn. 30, 52 N. W. 980.

28. McManus v. Duluth, etc., R. Co., 51
Minn. 30, 52 N. W. 980.

29. Memphis, etc., R. Co. v. Thompson, 24
Kan. 170.

[Ill, C, 2, e]
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work upon the railroad within the meaning of such conditions relates to the time

of the beginning of the work of construction/" and not to the acquiring of the

right of way,^^ or letting contracts for the construction of the road.^^ Under
some statutes the failure of a railroad company to commence work or complete

the road within the specified time does not operate as a forfeiture of the aid voted

unless there is a declaration of forfeiture by the proper board or officers and in

the manner prescribed.^

d. Location of Road, Termini, Offices, and Stations. The above rules also

apply to conditions relative to the location of the road,^ its offices,^ termini and
stations,'* and repair shops and roimdhouses,'^ as that they shall be located

within a certain distance of a designated point.'* In accordance with such rules

such conditions precedent must be compUed with unless performance has been

waived,'" or unless the change in location is authorized by law,*" or was contem-

30. State v. Wheadon, 39 Ind. 520.
31. State V. Wheadon, 39 Ind. 520.
32. State v. Wieadon, 39 Ind. 520.
33. Nixon v. Campbell, 106 Ind. 47, 4 N. E.

296, 7 N. E. 258; Marion County v. Center
Tp., 105 Ind. 422, 2 N. E. 368, 7 N. E. 189
(construing Act (1873), p. 84, which re-

pealed Act (1869), Spec. Sess. p. 22, and
criticizing Indianapolis, etc., E. Co. «. Tyston
County, 70 Ind. 385); Sellers v. Beaver, 97
Ind. 111. Compare State v. Wheadon, 39 Ind.

520, under the act of 1869. And see CotrN-

TIES, 11 Cyc. 529 text and note 29.

34. See Winona v. Thompson, 24 Minn. 199;
McRoberts v. Southern Minn. R. Co., 18 Minn.
108 (construing Spec. Laws (1864), c. 1);
Oswego County Sav. Bank v. Genoa, 66 N. Y.
App. Div. 330, 72 N. Y. Suppl. 786 {.afp/rming

28 Misc. 71, 59 N. Y. Suppl. 829, and af-

firmed in 172 N. Y. 635, 65 N. E. 1120] (con-

struing Laws (1871), c. 298) ; Platteville v.

Galena, etc., E. Co., 43 Wis. 493; Pompton
Tp. V. Cooper Union, 101 U. S. 196, 25 L. ed.

803; In re Stratford, etc., R. Co., 38 U. C.

Q. B. 112, 140.

Non-compliance.—^A condition that the road
shall be constructed into and through a
certain township is not complied with where
no part of the road is built in such township.
Midland Tp. v. Gage County, 37 Nebr. 582, 56
N. W. 317. Under MiUiken & V. Code Tenn.

§ 1282, which provides that before an appli-

cation can be made to a municipality to sub-

scribe for railroad stock, the proposed road
must have been surveyed and substantially

located by, designating the termini and ap-
proximating the general direction thereof and
an estimate of the grading, embankment, and
masonry made by an engineer under oath,

filed with the application, a, subscription

voted by the municipality cannot be enforced,

where the road is not constructed pursuant
to the profile and estimates submitted with
the application, although it is constructed on
another route submitted with the same appli-

cation, but without the profile and estimates.

State V. Morristown, 93 Tenn. 239, 24 S. W.
13. A condition that the road be located

satisfactorily to the selectmen of a certain

town is not shown to have been suflBciently

complied with by proof that the road was
located wisely, prudently, and judiciously for

the interest of the town without showing that

[III, C, 2, c]

the location was satisfactory to the select-

men. Buckport, etc., E. Co. v. Brewer, 67 Me.
295.

Condition su'bse(iuent.— A condition that
the road shall be built through a town on
the line as run by the engineer, with a suit-

able depot for the convenience of the public,

is a condition subsequent and does not defeat

an action for the amount subscribed, although
it is not performed when the action is com-
menced. Belfast, etc., E. Co. v. Brooks, 60
Me. 668.

35. State y. Minneapolis, 32 Minn. 501, 21
N. W. 722 (non-compliance) ; Whitby v.

Grand Trunk E. Co., 1 Out. L. Rep. 480
[reversing 32 Ont. 99].
36. McGregor, etc., R. Co. v. Foley, 38 Iowa

588, holding that where a contract between a
township and a railroad company makes cer-

tain money not payable until said company
shall have erected a depot within one mile
of the village of N in said N township, the
words " N township " are merely descriptive,
and it is a sufficient compliance if the depot
is erected within one mile of the village.

37. Bradley-Ramsay Lumber Co. v. Perkins,
109 La. 317, 33 So. 351, holding that an
agreement to the effect that the company will
construct and maintain at a particular place
its repair shop and roundhouse does not mean
that it shall construct and maintain but
one repair shop and one roundhouse on its
line, and in such case the character of the
repair shop and roundhouse called for by the
contract is to be determined by the require-
ments of the road.

38. Whitney v. Chicago, etc., R. Co., 133
Iowa 508, 110 N. W. 912; State v. Daviess
County Ct., 64 Mo. 30.
That the non-compliance was at the request

of the inhabitants of a town is no excuse for
non-compliance with a condition that the
road be constructed within a certain distance
of such town. State v. Daviess County Ct.,
64 Mo. 30.

39. Bucksport, etc., R. Co. v. Brewer, 67
Me._ 295 (holding that the silence of the in-
habitants of a town cannot be construed
as a waiver of the condition that the road
shall be located satisfactorily to the select-
men)

; Stewart v. Little Miami R. Co., 14
Ohio 353.

40. Lowell V. Washington County R. Co.,
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plated by the municipality or county when it made its subscription.*' Where
the road is completed and accomplishes the main purposes of the grant, in making
connection between designated points, the fact that an inconsiderable change
is made by the company in the route originally proposed, the original route being
generally followed, does not forfeit the company's right to the aid,^ such as altera-

tions in the line of the road which do not change the terminal points, nor materi-

ally affect the general route; " and the fact that there is some deviation from the

original route as set forth in the company's articles of incorporation does not
effect a forfeiture where it does not appear that the location of the road upon
such route is a condition upon which the aid is to be given." Where it is apparent
from the statutes authorizing pubhc aid that the road should be constructed

through a certain township or county as it was when the vote of the aid was taken,

the right to such aid is forfeited by constructing the road through other terri-

tory,** although, subsequently to the vote, the township or county is enlarged by
the annexation of the territory through which the road is built.*" The survey
of a hne of a railroad before voting a tax to aid in its construction does not consti-

tute a representation respecting the location of the line of the road, which is binding

upon the company or upon which a taxpayer is authorized to rely; *' and where
at the time the proposition to grant aid is submitted to the voters there has been
no location of the road, the fact that the road as subsequently located does not
follow a route which may have been contemplated by the public does not affect

the company's right to such aid.** But where at the time of submitting such
proposition the route of such road was located, it will be presumed, in the absence
of proof to the contrary, that such location was a part of the proposition; *° and
if after the vote is taken the location is materially changed to a route entirely

different from the original one, the right to such aid will be presumed to have
been abandoned.*"

e. Amount or Value of Work Done. A condition that the aid granted shall

not be delivered until an amount of work shall have been done on the railroad

equal to the amoimt of the bonds *' embraces not earth work alone, but all that

90 Me. 80, 37 Atl. 889, holding that an au-
thorized change in the location of a railroad
approved by the railroad commissioners does
not release a county from its liability under
its original subscription, and that a, second
subscription is unnecessary.
Where the road is actually built in accord-

ance with the conditions of the subscription,
the validity of bonds donated to the company
under such subscription is not affected by the
fact that by a subsequent act a change of

route of the road is authorized which would
leave the city off the line of the road. Colum-
bus V. Dennison, 69 Fed. 58, 16 C. C. A.
125.

41. Lynch v. Eastern, etc., E. Co., 57 Wis.
430, 15 N. W. 743, 825.

42. Stockton, etc., E. Co. ». Stockton, 51
Cal. 328.

43. Marion County v. Center Tp., 105 Ind.

422, 2 N. E. 368, 7 N. E. 189, holding that
where a railroad is constructed through the
same counties, between the same terminal
points, and upon the same general line as pro-

jected, it is not a material departure so as

to work a forfeiture of township aid voted,

although several towns on the line projected
are left from five to twelve miles off the new
line.

44. Cantillon v. Dubuque, etc., E. Co., 78
Iowa 48, 42 N. W. 613, 5 L. E. A. 776; Lowell

V. Washington County E. Co., 90 Me. 80, 37
Atl. 869.

45. Alvis B. Whitney, 43 Ind. 83.

46. Alvis K. Whitney, 43 Ind. 83.

47. Merrill v. Welsher, 50 Iowa 61.

48. See Eavenswood, etc., E. Co. v. Eavens-
wood, 41 W. Va. 752, 41 S. E. 597, 56 Am.
St. Eep. 906.

49. Eavenswood, etc., E. Co. ». Eavens
wood, 41 W. Va. 762, 41 S. E. 597, 56 Am.
St. Eep. 906.

50. Eavenswood, etc., E. Co. v. Eavens-
wood, 41 W. Va. 752, 41 S. E. 597, 56 Am.
St. Eep. 906, holding this to be true, even
though the authorities of the road should by
leave obtain the privilege of running trains
over the track of another road in full opera-
tion and extending through the municipality
offering the aid on a different route and in a
different direction.

51. People V. Waynesville, 88 111. 469, hold-
ing that building a railway through an in-

corporated town at a cost of forty-one thou-
sand dollars is not a substantial compliance
with a municipal subscription of fifty thou-
sand dollars payable on a condition imposed
in the railroad charter, that work shall be
done on the road in the town or on such part
of the line as the authorities of the town shall
designate " equal in value to the amount " of
the bonds.

[Ill, C, 2, e]
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enters into the construction of the road-bed complete for the transportation of

cars.^^ But although the railroad company has not expended enough in a city or

township to entitle it to the whole tax voted in aid of the road, it may be entitled

to collect the part earned.^'

f. Expenditure of Aid. Where the terms of the grant so prescribe, the money
or other aid granted to a railroad company must be expended by the company
in the manner prescribed," and must be appUed on that part of the road which
the grant prescribes.^ But unless the statute or grant so requires,^" it is not
necessary that it should be expended within the limits of the particular county
or municipality granting it."

g. Determination of Question of Performance. Under some statutes a cer-

tificate of the proper municipal or county board or officers that the railroad

company has complied with the terms and conditions of the grant is essential

before the money or bonds voted will be delivered to the railroad company,^*
and in the absence of fraud the decision of such board or officers is final.^"

3. Agreements in Consideration of Grant of Aid. Agreements or contracts

entered into between a county or municipahty and a railroad company in support
of a grant of public aid are regulated by the rules governing contracts generally,""

52. lUinoia Midland E. Co. p. Bamett, 85
111. 313.

53. Casady v. Lowry, 49 Iowa 523.
54. Biddlecom v. Newton, 13 Hun (N. Y.)

582, payment of coupons.
Where the condition is that the money

shall be expended " when found necessary,"
on work of the road within the county, in
procuring the right of way, in grading and
in necessary masonry for the roadbed, the
railroad company is to determine what is

necessary for the purposes named, and is at
liberty to use the remainder for other pur-
poses, acting in such matters as trustee, and
being bound to exercise a reasonable judg-
ment. JIarion Countv v. Louisville, etc., R.
Co., 78 S. W. 437, 25 "Ky. L. Rep. 1600.

55. People v. Morgan, 65 Barb. (N. Y.)

473, 1 Thomps. & C. 101 \_reverseA on other
grounds in 55 N. Y. 587] ; Port Dover, etc.,

R. Co. v. Grey, 36 U. C. Q. B. 425.

56. Lamb v. Anderson, 54 Iowa 190, 3

N. W. 416, 6 N. W. 268; Merrill v. Welsher,
50 Iowa 61 ; Atchison, etc., R. Co. v. Phillips

County, 25 Kan. 261; People v. Morgan, 65
Barb. (N. Y.) 473, 1 Thomps. & C. 101 [re-

versed on other grounds in 55 N. Y. 587].

57. Brocaw v. Gibson County, 73 Ind. 543.

58. Casady v. Lowry, 49 Iowa 523;
Rome Bank y. Rome, 19 N. Y. 20, 75 Am.
Dee. 272; Grand Junction, etc., R. Co. v.

Peterborough, 15 App. Cas. 136 [aifi/rming

13 Ont. App. 420].
Sufficiency.—A statutory provision that the

township trusteeg shall, in order that a rail-

road company may obtain aid voted by the

county, certify that the company has in all

respects complied with the statutes is suffi-

ciently complied with by a certificate that the

company " has so complied with the act as

to entitle it to draw " a certain sum. Casady
V. Lowry, 49 Iowa 523.

Validity.—^A certificate of township trus-

tees that a railroad has been constructed as

contemplated in the notice of a township
election at which a vote was had in aid of the

construction of the road is not invalidated by
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the mere fact that it was signed at a place

outside of the township. Sioux City, etc., R.
Co. V. Herron, 46 Iowa 701 ; Meader v. Lowry,
45 Iowa 684. That the certificate of compli-
ance by the company with the conditions of
the tax was not executed in accordance with
any order of the trustees, made at a meeting
thereof, has been held not to invalidate the
tax where the certificate has been duly signed.
Merrill v. Welsher, 50 Iowa 61.

59. Demaree v. Bridges, 30 Ind. App. 131,
65 N. E. 601; Lowell i;. Washington County
R. Co., 90 Me. 80, 37 Atl. 869, holding that
under Spec. Act (1895), c. 91, authorizing
a county to subscribe for stock in a railroad
company and authorizing the county commis-
sioners to pass upon the sufficiency of a guar-
anty required to be given by contractors for
the faithful performance of their contract to
build the road, the commissioners act judi-
cially in approving the bond and their deci-
sion is final; the court having no authority
in the absence of fraud to revise their judg-
ment.

60. See Fayetteville Wagon, etc., Co. v.

Kenefick Constr. Co., (Ark. 1905) 88 S. W.
1031; and, generally, Contbaots, 9 Cyc. 213.
Consideration.— Under Wis. Rev. St. (1878)

§§ 943-945, which provide that a proposition
for railroad aid bonds shall be obligatory on
both parties when accepted by the municipal-
ity, and that the bonds shall be deposited in
escrow and shall not be delivered until the
road is completed and in operation, the issu-
ing of shares of its stock by a railroad com-
pany and depositing the same in escrow, and
its agreement to construct a railroad in sec-
tions indicated in its proposal, is a good
consideration for issuing and agreeing to pay
the bonds so deposited. Crogster v. Bayfield
County, 99 Wis. 1, 74 N. W. 635, 77 N. W.
167.

Severable contract.—Where a railroad com-
pany proposes to a county to construct a rail-
road in six distinct sections, and upon the
completion of each section the county is

then, or when the next succeeding section is
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except in so far as they are regulated by special statutory provisions. °* Where
by agreement a county is to issue bonds in payment for stock in a railroad com-
pany, the county to receive for each bond as issued a certificate for the same
amount of stock in the railroad company, the deUvery of stock certificates is not

a condition precedent to the issue or delivery of the bonds; ^ all that is necessary

being a readiness and willingness to issue the certificates when the bonds are

delivered."'

4. Right to Stock on Payment of Subscription.'* There is a clear distinction

between public appropriations in aid of a railroad company by way of donations

and by way of taking stock in the company; and where such appropriation is

made by way of taking stock, the railroad company has no right to demand the

money or other aid as a donation,"^ but must exchange therefor stock of the

company, in the manner and upon the terms prescribed by the grant or statute

authorizing itj'^ and thereupon the county, municipality, or taxpayer becomes

completed, to deliver its bonds in return for

an equal amount of stock, the contract is

severable and not entire. Crogster v. Bay-
field County, 99 Wis. 1, 74 N. W. 635, 77
N. W. 167.

Construction of several instruments.—^Wbere
a city issues bonds for the benefit of a rail-

road company and the company issues to the
city an equal amount of its stock which it

guarantees shall yield annual dividends of

a certain per cent to be secured by rent un-
der a lease of the property to another com-
pany, and the lessee guarantees to the lessor

the payment of dividends, the contracts and
lease should be construed as constituting only
one contract. Marklove v. Utica, etc., R. Co.,

48 Misc. (N. Y.) 258, 96 N. Y. Suppl. 795.

Guaranty of dividends.— Where a city is-

sues bonds for the benefit of a railroad com-
pany, which issues stock to the city to the

amount of the bonds, and contracts that the

stock shall pay a certain annual dividend,

the contract being secured by rentals under
a lease to another railroad, a guaranty by
the latter company of the payment of the

dividends at a rate fixed is within the

power of such company and valid, and where
it has been acted upon for a considerable

length of time, it can be enforced by the

city, although it is not a party to the con-

tract. Marklove v. Utica, etc., R. Co., 48

Misc. (N. Y.) 258, 96 N. Y. Suppl. 795.

And upon a sale of stock by the city its

transferee is entitled to the benefit of the

gviaranty contract. Marklove v. Utica, etc.,

R. Co., swpra.
Avoidance.— Where the proposition submit-

ted to a county contains a condition that, if

the covmty becomes a stock-holder in the com-

pany, the township subscription is to be null

and void, the latter is not avoided by the ac-

tion of the company to enforce a pretended

subscription of the county, which is invalid

for want of power in the county to make.
Atchison, etc., R. Co. v. Jefferson County, 21

Kan. 309.
61. See Crogster v. Bayfield County, 99

Wis. 1, 74 N. W. 635, 77 N. W. 167.

Under Wis. Rev. St. (1878) §§ 943-948, re-

lating to the issue of municipal bonds to pay
for a subscription to a railroad, and provid-

ing that there shall be "a definite proposi-

tion in writing " specifying when the bonds
shall be delivered with reference to the time
of the complete construction of such railroad,

and within what time such road shall be con-

structed so as to be entitled to such bonds,
and that no such bonds shall be delivered
until the road shall have been completed and
in operation by the passage of cars from one
terminus to such points as the company shall
have agreed to construct the same, a pro-
posal to construct a railroad in six distinct

sections, for which, upon the completion of

each section or the next succeeding one, the
county is to deliver its bonds in return for

stock, is within the contemplation of such
provisions. Crogster r. Bayfield County, 99
Wis. 1, 74 N. W. 635, 77 N. W. 167.

63. State v. Wapello County Judge, 9 Iowa
288.

63. State v. Wapello County Judge, 9 Iowa
288.

64. Rights and liabilities of public owning
railroad stock see supra, II, G.
65. Hamilton County v. State, 115 Ind. 64,

4 N. E. 589, 17 N. E. 855.
66. Pittsburg, etc., R. Co. v. Allegheny

County, 79 Pa. St. 210.
Under Ky. Acts (1851-1852), c. 429, § 15,

which provides that a certain railroad shall,

on the date of the first dividend, and there-
after on presentation and surrender at the
company's office of tax receipts for taxes paid
to defray interest on bonds given by a county
in payment of corporate stock, issue to the
holders of tax receipts stock for the same,
and under Acts (1855-1856), c. 20, § 4, which
declares that the holders of stock issued to

such taxpayers shall be entitled to all the
rights and privileges of stock-holders, except
that such stock shall not bear interest, a tax-

payer paying taxes to defray interest on
county bon^s issued in payment of corporate
stock is entitled to an amount of stock equal
to the tax Receipt, together with all cash
and stock dividends declared on such stock.

Louisville, etc., R. Co. v. Hart County, 116
Ky. 186, 75 S. W. 288, 77 S. W. 361, 25 Ky.
L. Rep. 395, 1152.

Time of delivery of bonds.— Evidence that
counties as subscribers to stock in a railroad
corporation frequently delivered their bonds
in payment of stock subscriptions after the

[III, C, 4]



106 [33 Cyc] RAILROADS

a stock-holder of the company, entitled to the rights and privileges, and subject

to the liabilities of such a stock-holder." A provision in a railroad charter that

a certain per cent of its stock shall be paid in cash does not apply to aid extended

by a county to the construction of the railroad by an exchange of the bonds of

the county for stock."*

5. Effect of Sale, Lease, or Consolidation of Boad— a. In Greneral. The

general effect of sales, leases, or consolidations of railroads or railroad property

is treated elsewhere in this article.'' But where there has been a grant of public

aid, the effect of such transfers upon the rights and habilities of the parties in

respect to such aid depend upon the terms of the particular statute or grant,™

in connection with the instrument or proceedings under which the transfer is

made." Where the grant provides that the conditions precedent shall be com-

time the bonds bore date tends to overcome
the presiunption that bonds issued by a par-
ticular county in payment of stock subscribed
by it were delivered to the corporation the
day they were dated. Louisville, etc., K. Co.
V. Hart County, 116 Ky. 186, 75 S. W. 288, 77
S. W. 361, 25 Ky. L. Rep. 395, 1152.

67. Pittsburg, etc, R. Co. v. Allegheny
County, 79 Pa. St. 210.
Sights and liabilities: Of county as stock-

holder see Cor:vriES, 11 C^c. 530 et seq. Of
municipal corporation as stock-holder see
MuificiPAi. CoBFaRATioisrs, 28 Cyc 1560.

68. Austin v. Gulf, etc., R. Co., 45 Tex.
234.

69. Sights and liabilities: Of purchasers
on sale of railroad see infra, VTI, B, 4. Of
lessor and lessee of railroad see infra, VII,
C, 6.

Operation and effect of consolidation of rail-

road see infra, VII, E, 6.

70. See Washington, etc., R. Co. v. Lewis,
83 Va. 246, 2 S. E. 746; Toronto p. Ontario,
etc., R. Co., 22 Ont. 344.

Transfer of railroad stock by town.

—

Where the railroad commissioners of a town
that has issued railroad aid bonds and re-

ceived stock of the company agree to trans-

fer the stock to a second company to induce
it to run and operate the first road, and sub-

sequently the second company contracts for

the lease of the first road, the contract re-

citing that the stock is to be transferred

to the second company, to be held by it so

long as it shall continue to perform the

conditions of the lease, and that when it

ceases so to do the stock shall be retrans-

ferred, the title passes subject to the provi-

sions of the lease contract, although the com-
missioners transfer the stock absolutely

(ilt. Morris v. Thomas, 158 N. Y. 450, 53

X. E. 214 [affirming 8 N. Y. App Div. 495,

40 X. Y. Suppl. 709] ) ; and where there was
no fraud and the transfer has been acqui-

esced in for a number of years, even though

the transfer of the town's stock was unauthor-

ized, a court of equity will be' justified in

refusing to grant to the town the relief of

compelling the company to retransfer the

stock or to account for the dividends received

thereon (Mt. Morris v. Thomas, supra).

Under Tenn. Act, Dec. 21, 1870, which pro-

vides for the enforcement of the lien of the

state on certain railroads, to which the credit

of the state had been loaned in bonds, a pur-
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chaser of the state's interest in the railroad

under a sale directed by the court should not

be compelled to accept in payment of freight

and passage tax certificates under Act (1851),

c. 117, which provided that the taxpayers of

the county subscribing to aid in the construc-

tion of the railroad should receive certificates

which might be used in payment of freight

or passage on the road. State v. Nashville,

etc., R. Co., 7 Lea 15.

Statutory mortgage.— The Pacific railroad

act of 1862 (12 U. S. St. at L. 489, §§ 5, 9),
provided for a loan of government bonds to

the Kansas Pacific Railroad Company and
imposed on the road a statutory mortgage to

secure the loan, and the act of March 3, 1869
(15 V. S. St. at L. 324, § 1), authorized said

company to transfer to the Denver Pacific

Railroad Company its right of way between
Denver and Cheyenne, such portion of the line

not having been completed, and " all the

rights and privileges, subject to all the obli-

gations, pertaining to said part of its line."

It was held that the Denver road was not
subject to the mortgage. Denver Pac R. Co.

17. U. 3., 12 Ct. CI. 237. And after the Kansas
Pacific Railroad Company became consoli-

dated with the Union Pacific Railroad,
the act of May 7, 1878 (20 U. S. St. at L. 58
[U. S. Comp. St. (1901) p. 3569]), enacted
two years before the consolidation, and pro-

viding for the retention by the United States
of part of the earnings of certain roads, had
no application to earnings of that part of the
Union Pacific formerly belonging to the Kan-
sas Pacific as such statute relates only to
the Union and Central Pacific railroads.
Union Pac. R. Co. v. U. S., lb Ct. CI. 353.

71. Morgan County v. Thomas, 76 111. 120,
holding that where a trust deed executed
by a railroad company, covering its road,
franchises, and property, present and pros-
pective, to secure the payment of its bonds,
does not mention corporate subscriptions
made to its capital stock, the purchasers
thereunder acquire no claim to county bonds
issued pursuant to a county subscription to
the capital stock of the company.
Under Ind. Act (1869), Spec. Sess. p. 92,

§ 14. authorizing townships to aid a railroad
company by taking stock therein, where the
property of such company is sold on fore-

closure and bought in by a new company,
such new company cannot by mandamus com-
pel the levy of a tax for the purpose of pay-
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plied with by the grantee company, and it transfers to another company without
doing so, the latter company is not entitled to the aid granted, although it complies
with such conditions.'^ But where a railroad company to which a tax has been
voted has, upon the faith thereof, constructed its road and put it in operation,

it thereby becomes entitled to the tax, and this right is not forfeited by a subse-

quent ahenation of the road to another company; ''^ nor is it forfeited by a per-

petual lease of the road made in good faith to another company; '^ and, after the

collection and payment into the county treasury of the taxes voted, the county
cannot set up the defense that the railroad company had sold and disposed of

its property and franchises before the taxes became due,'^ although such defense

might have been a good one for the taxpayers in resisting the payment of the

tax; '" and where such tax is expended in paying the ordinary county indebted-

ness, and loses its identity as a railroad aid fund, the county is hable for the

amount to an assignee of the railroad company." So where at the time a cor-

porate subscription to a railroad company is voted, the law authorizes such com-
pany to purchase other roads connecting with it, the subsequent exercise of this

power will not defeat the subscription so voted.'' Where the aid has been earned

by the original company, subsequent purchasers at a foreclosure sale or persons

claiming under them are not bound by conditions or stipulations in the grant

which do not constitute a charge on the property, '° although it is otherwise where
they constitute a charge upon the road or its earnings.** AVhere it is the object

and purpose of a railroad company to build a road from a certain point to a cer-

tain other point and it causes a portion of its road to be built, and transfers

the right to operate the part completed to another company, still retaining all

its rights and franchises to the other portion of the road, there is not such a funda-
mental and radical change in the character of the original purpose and object

of the company as to release a town from its subscription to the stock of the

ing them the amount voted to be paid for

stock in the original company. Hamilton
County v. State, 115 Ind. 64, 4 N. E. 589, 17
N. E. 855. And Rev. St. ( 1881 ) § 3945, pro-

viding that on the sale of a railroad under a
mortgage the purchasers may form a corpo-

ration to operate the railroad, etc., and sec-

tion 3947, providing that such corporation
shall possess all the rights in respect to said
railroad which were possessed by the corpo-

ration formerly owning it, and may assume
any liabilities of the former corporation and
make such adjustment and settlement with
any stock-holder or creditor of the former
corporation as may be deemed expedient, pro-

vided that all subscribers to the original stock
of the company shall, by the acceptance of

this act by the purchasers of any such rail-

road, be released from all their unpaid sub-

scriptions, etc., although enacted before any
law was in existence authorizing townships
to vote aid to railroad companies, such stat-

utes apply to a town subscribing to the stock
of a railroad, and release such township from
liability on its unpaid subscription. Hamil-
ton Gounty v. State, sv/pra.

72. Midland Tp. v. Gage County Bd., 37
Nebr. 582, 56 N. W. 317.

73. Parsons v. Childs, 36 Iowa 108.

74. Chicago, etc., R. Co. v. Shea, 67 Iowa
728, 25 N. W. 901.

75. Merrill v. Marshall County, 74 Iowa
24, 36 N. W. 778.

76. Merrill v. Marshall County, 74 Iowa
24, 36 N. W. 778.

77. Merrill v. Marshall County, 74 Iowa
24, 36 N. W. 778.

78. Illinois Midland E. Co. v. Barnett, 85
111. 313.

79. People v. Louisville, etc., R. Co., 120
111. 48, 10 N. E. 657 (holding that the lessees

of the purchaser of a consolidated railroad
at a, foreclosure sale are not bound by the
stipulations in a contract between the county
and the companies, binding them to stop all

trains at the depot at the county-seat, al-

though the consideration of the contract was
the gift by the county to the companies of
large sums of money, and the vote of the
money by the people of the county was con-
ditioned upon such accommodations) ; Eliza-

bethtown v. Chesapeake, etc., R. Co., 94 Ky.
377, 22 S. W. 609, 1.5 Ky. L. Rep. 313;
Tompkins v. Little Rock, etc., R. Co., 125
U. S. 109, 8 S. Ct. 762, 31 L. ed. 615 [affirm-
mg 18 Fed. 344, 5 McCrary 597].
80. See Tompkins v. Little Rock, etc., R.

Co., 125 U. S. 109, 8 8. Ct. 762, 31 L. ed.

615 [affirming 18 Fed. 344, 5 McCrary 597].
Statutory lien.— Where by statute a county

is authorized to issue its bonds in aid of a
railroad, and by the same act a lien is

created in favor of the county on the earn-
ings of the road to the extent necessary to
pay the interest on such bonds, on fore-

closure and sale of the road on a subsequent
mortgage the lien is enforceable not only
against the fund in the hands of the receiver
making the sale, but also against the pur-
chaser under the decree, and whomsoever
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company, although the town does not assent to such change/' and this is especially

true where the town, at the time of the subscription, contemplated that a change

would be made in the objects and purposes of the company.^ Under statutes

which give taxpayers an interest in the railroad property upon the payment of

the tax voted in its aid, as by giving them a right to stock in the company, an
absolute sale or its equivalent of the road before completion and after the taxes

have been voted, works a forfeiture of the tax,*^ except where the transfer

provides that stock of the new company, which is of equal or greater value than

the stock of the old, shall be issued to taxpayers in return for the aid voted.^ So

where a tax is voted on condition that the road be built by a certain day, a

sale of the road before its completion by the corporation in whose favor the tax

was voted, with the reservation that the vendor shall complete the road-bed and
collect the tax, will not defeat the right to the tax after the road is completed,

although such sale amounts to a voluntary dissolution of the company.^ Where,
prior to the levy of a tax in aid of a railroad, the statute authorizing it is repealed,

and the company in whose favor the tax was voted has not, prior to such repeal,

expended any money in reUance upon the tax and has never constructed the

road but has transferred it by a perpetual lease to another company which does

construct it, there is no assignment or transfer of the tax to such other company
and if it does not appear that the latter company constructed the road relying

upon the tax, it is not entitled to have such tax collected. *°

b. Consolidation or Merger. As a general rule the right granted to a railroad

company by its charter to receive public subscriptions to its capital stock, pay-

able in bonds, is a right and privilege that upon its consohdation with another

company passes to the consolidated company; *^ and where a railroad company
accepts a pubhc subscription or donation upon certain conditions and afterward

consoUdates with other railway companies under articles requiring the new com-
pany to perform such conditions, such original company and each of the new com-
panies which by means of the consolidation succeed to the ownership of the original

road will thereby become bound to perform aU the conditions so imposed.**

Thus where at the time bonds or other aid is voted in favor of a railroad company,
there is a general law authorizing the railroad company to consolidate or merge
with other hues, such law must be considered as a silent factor in such contract

of subscription, and a subsequent consolidation or merger of such company with
another company will not release the municipality, county, or township, but will

transfer its obhgation to the new company, '° except where there is an express

may hold the road or have the custody of its 89. Illinois.— Edwards v. People, 88 111.

earnings. Ketcham v. St. Louis, etc., R. Co., 340; Niantic Sav. Bank v. Douglas, 5 111.

101 U. S. 306, 2.5 L. ed. 999 [affirming 14 App. 579 [affirmed in 97 111. 228].
Fed. Cas. No. 7,740, 4 Dill. 87]. Indiana.— Scott v. Hansheer, 94 Ind. 1.

81. Lynch v. Eastern, etc., E. Co., 57 Wis. Kansas.— Atchison, etc., R. Co. v. Phillips
430, 15 N. W. 743, 825. County, 25 Kan. 261.
82. Lynch v. Eastern, etc., R. Co., 57 Wis. Teaxis.— Morrill r. Smith County, 89 Tex.

430, 15 N. W. 743, 825. 529, 36 S. W. 56.
83. State u. Iowa Cent. R. Co., 71 Iowa 410, United States.— Livingston County v.

32 N. W. 409, 60 Am. Rep. 806; Blunt v. Portsmouth First Nat. Bank, 128 U. S. 102,
Carpenter, 68 Iowa 265, 26 N. W. 438; 9 S. Ct. 18, 32 L. ed. 359; Chiekaming Tp.
Manning v. Mathews, 66 Iowa 675, 24 N. W. v. Carpenter, 106 U. S. 663, 1 S. Ct. 620, 27
271. L. ed. 307; New Buffalo Tp. v. Cambria Iron
84. Cantillon v. Dubuque, etc., R. Co., 78 Co., 105 U. S. 73, 26 L. ed. 1024; Menasha

Iowa 48, 42 N. W. 613, 5 L. R. A. 776, r. Hazard, 102 U. S. 81, 26 L. ed. 83; Wilson
(1887) 35 N. W. 620. v. Salamanca Tp., 99 U. S. 499, 25 L. ed.
85. Muscatine Western R. Co. v. Horton, 38 330 ; Henry County v. Nicolay, 95 U. S. 619,

Iowa 33. 24 L. ed. 394; East Lincoln v. Davenport, 94
86. Barthel v. Meader, 72 Iowa 125, 33 U. S. 801, 24 L. ed. 322; Scotland County

N. W. 446. t'. Thomas, 94 U. S. 682, 24 L. ed. 219; Pope
87. Lewis v. Clarendon, 15 Fed. Cas. No. v. Lake County, 51 Fed 769

8,320, 5 Dill. 229, 6 Reporter 609. See 41 Cent." Dig. tit. " Railroads," § 98.
88. People v. Louisville, etc., R. Co., 120 Compare New Jersey Midland R. Co. v.

111. 48, 10 N. E. 657. Strait, 35 N. J. L. 322, holding that where,

[III, C, 5, a]
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provision to the contrary, "o But where the aid granted is in return for stock

of the company, a new company cannot assume any claim to the fund when it

has not tendered its stocli therefor, and has no stock which it may legally tender.^'

So where at the time of the consolidation there has been no subscription made
to the old company or an acceptance by it, there is no vested right to the aid

which will pass to the new company."^ Where a city is authorized to issue bonds

in aid of a named railroad company which by an act of the legislature becomes

merged in a new company which is substantially the same as the old one, the city

may vote to issue the bonds for the benefit of the new company and may deliver

them to it.°^ Where county bonds issued in aid of a railroad recite an order of

the county court directing their issuance to one railroad company while the bonds

are made payable to another railroad corqpany with which the former company
has been consolidated, the bonds are invaUd on their face.'^ Where a statute

authorizes a town to subscribe a stated amount to each of two proposed railroads,

their consoUdation entitles the new company to the benefit only of such donation

as the town could make to either of the former companies."^

6. Liability of Railroad Company For Interest on Securities. The liability

of a railroad company for interest on securities issued or indorsed by a county,

municipality, or state in its aid is controlled by the terms of the particular statute

or grant. '''

after a subscription for bonds of a corpora-
tion, the company, pursuant to legislative

authority, consolidated with two other com-
panies, the consolidated company could not
recover on the subscription on tendering
bonds issued by it.

Under Ind. Act, Jan. 30, 1873, which pro-

vides that there can only be a forfeiture

when the county board, on a, proper applica-

tion, shall make an order canceling the
donation, where a donation is voted to a
railroad company, and a trust deed covering

such donation is foreclosed, the bondholders
buying in all the rights and property of the

company, and forming a company which is

afterward consolidated with another under a
new name, the last named company having
completed the work before a forfeiture is

declared, is entitled to the money voted by
the original company, it having been in the

county treasury at the time of the fore-

closure and sale. Marion County v. Center
Tp., 105 Ind. 422, 2 N. E. 368, 7 N. E. 189.

A special tax voted in favor of a railroad

company in aid of the construction by it of

a certain railroad inures to the benefit of a
company resulting from the consolidation of

that company with another, and such con-

solidation has no effect on the legality of

the tax. Vicksburg, etc., R. Co. v. Scott, 52

La. Ann. 512, 27 So. 137.

Where the vote contemplates the construc-

tion of the road which the consolidated com-
pany builds, there is no diversion from the
purpose contemplated by the vote by the
fact that the stock is subscribed and the

bonds issued to the consolidated company.
Livingston County v. Portsmouth First Nat.
Bank, 128 U. S. 102. 9 S. Ct. 18, 32 L. ed.

359.

90. Grand Trunk R. Co. v. Halton County,
21 Can. Sup. Ct. 716 [afprminig 19 Ont. App.
252].
91. Pope V. Lake County, 51 Fed. 769.

92. Wagner v. Meety, 69 Mo. 150 ; State v.

Garroutte, 67 Mo. 445 ; Dix v. Shaver, 14 Hun
(N. Y.) 392; Harshman v. Bates County, 92

U. S. 569, 23 L. ed. 747.

93. Savings Soc. v. New London, 29 Conn.
174.

94. Bates County v. Winters, 97 U. S. 83,

24 L. ed. 933.
95. Pana v. Lippincott, 2 111. App. 466

[affirmed in 92 111. 24].

96. See Tennessee, etc., R. Co. v. Moore,
36 Ala. 371 (construing the act of Feb. 17,

1854) ; Gibbes v. Greenville, etc., E. Co., 13

S. C. 228 ; and the statutes of the several
states.

Under the Pacific Kailroad Act (1862), § 6,

providing for the issue of bonds by the gov-

ernment to pay for the construction of the
road, requiring the company to pay the bonds
at maturity, and to allow the government to

retain compensation due the company for

transportation and to apply it on the bonds
" and interest," and to pay to the govern-
ment five per cent of the net earnings to
be applied on bonds " and interest," the
company cannot be required to pay the in-

terest before tlie maturity of the bonds.
U. S. f. Union Pac. R. Co., 91 U. S. 72, 23
L. ed. 224. See also Union Pac. R. Co. v.

U. S., 13 Ct. CI. 401.

Estoppel.— Where a city corporation issued
its bonds in aid of a railroad, taking a
mortgage thereon as security, the railroad
company agreeing to pay a certain rate of

interest into the city treasury at certain
times, and subsequently congress by the two
acts of 1862 and 1864 (12 U. S. St. at L.

469; 13 U. S. St. at L. 284), imposed a tax
of three per cent upon all sums of money
due by railroad companies, requiring them to

withhold such tax from their payments and
providing that payment over to the United
States should operate as a discharge from
the creditors to the amount of the tax, etc,

[III, C, 6]
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7. Payment or Redemption by Railroad Company of Securities. The payment
or redemption by a railroad company of securities issued or indorsed by a state,

county, or municipality in aid of a railroad is usually provided for by the statute

or agreement authorizing or granting such aid; "' and the time,'* and mode, manner,

and terms °° of paying such securities or interest are governed by the terms of

and the company, after notifying the city

and formally protesting against the collec-

tion of the tax, paid it, and withheld that
amount from the interest it had agreeS to
pay into the city treasury, and the city

neglected to test the legality of the tax
after notice from the company of the de-

mands made hy the United States, it can'
not recover the amount from the railroad

companv. Baltimore v. Baltimore, etc., il.

Co., 10 Wall. (U. S.) 543, 19 L. ed. 1043.

97. See Mobile, etc., R. Co. v. State, 29
Ala. 573, holding that under the act of Jan.
12, 1856, providing for the renewal of a state

loan to a railroad company, and the act of

T'eb. 14, 1856, providing that before extend-
ing any loan by virtue of the provisions of

the act under which the application is made
rfor a loan or extension, the company must
-accept the provisions of the act of Feb. 14,

and providing as a condition of renewal that
it must consent to a forfeiture of its charter

in default of payment of the loan, the second
statute applies to an application for an ex-

tension under the first.

98. See the cases cited infra, this note.

Under the act of congress of July 1, 1862,

section 5, providing that the government
bonds issued in favor of the Union Pacific

Eailroad Company are issued on condition
" that said company shall pay such bonds at
maturity " and that all compensation which
shall be due to such company for services

rendered for the government shall be applied

to the payment of such bonds and interest,

until the whole amount is fully paid, and
under the act of July 2, 1864, providing that

one half of the compensation due to such
company for services performed for the

government shall be retained and applied on
such indebtedness, the railroad company is

not required to pay the interest upon such
bonds until the principal becomes due, and
therefore the secretary of the treasury is not
authorized to retain the whole of such com-
pensation on the ground that matured in-

terest on such bonds has not been paid by
the railroad company. U. S. v. Union Pac.

E. Co., 91 U. S. 72, 23 L. ed. 224.

Completion of road.^ Within the meaning
of the act of July 1, 1862, providing that
the Union Pacific railroad shaJll make a pay-

ment of five per cent of its net earnings

after the road is comjjleted, the road was
completed when it was reported, and the

president of the United States accepted it as

completed for the purpose of issuing the

bonds provided for by said act, although the

acceptance was provisional, and security wag
required that all deficiencies in construction

should be supplied; and the company having
obtained the bonds, and agreed in regard to

the security, was estopped from denying that

the road was then completed. U. S. v. Cen-
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tral Pac. E, Co., 99 U. S. 449, 25 h. ed. 287;

Union Pac. E. Co. v. U. S., 99 U. S. 402, 25

L. ed. 274; Union Pac. E. Co. v. U. S., 13

Ct. CI. 401, holding that the road was com-
pleted so as to render the company liable for

the five per cent when the last section was
reported on and the report accepted. And
the president had no authority under the

agreements with the company to fix a later

date as the time when the road was com-
pleted. Union Pac. E. Co. v. U. S., 13 Ct. CI.

401.
99. See Hannibal, etc., R. Co. v. Bartlett,

123 Mass. 15; Eolston v. Crittenden, 120 U. S.

390, 7 S. Ct. 599, 30 L. ed. 721 [modifying
10 Fed- 254, 3 McCrary 332] {holding that

where, in pursuance of an act providing for

the redemption by a railroad of state bonds
issued in aid thereof, and in immediate ex-

pectation of payment, another act was
passed directing that all moneys in the state

treasury not otherwise required should be

used to redeem state bonds as soon as due,

and meanwhile be invested in state or United
States bonds, an acceptance of money under
the former act after the latter's passage
bound the state to comply with its terms,
and the amount payable, in order to save
the state from loss, must be computed ac-

cordingly, and also that the payment must
be in amount equal to the face value of the
bonds, with accrued interest, and such fur-

ther amount as would enable the state to
cancel the amount of its outstanding indebt-
edness) ; U. S. V. Stanford, 69 Fed. 25
[affirmed in 161 U. S. 412, 16 S. Ct. 576, 40
L. ed. 751] (holding that the proviso in the
act of congress of July 1, 1862, which provides
that the issuance and delivery of the bonds
shall constitute a first mortgage on the Union
Pacific railroad and its appurtenances, and
for forfeiture to the United States on default
'in payment of the bonds provided that
this section shall not apply to any part of

the road now constructed, when construed
with section 6 of such statute providing that
repayment may be made "wholly or in part
in the same or in other bonds, treasury
notes, or other evidences of debt against the
United States " does not limit the United
States in enforcing repayment to the road
and its appurtenances).
Under the act of congress of May 7, 1878

(20 U. S. St. at L. 58 [U. S. Comp. St.

(1901) p. _3570])_, -neither the debt of the
Union Pacific Eailroad Company nor that
of the Central Pacific Eailroad Company to
the United States is paid by depositing and
investing the sinking fund in the manner
prescribed by such statute; and retaining in
the fund the one half of the earnings for
services rendered to the government by such
companies respectively, which by the act of
July 2, 1864, was to be paid them, does not
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such statute or agreement. Even though there is no express covenant by the

railroad company receiving such securities to repay the amoxmt thereof, the

law may imply from the statute and its acceptance an absolute promise for

repayment.* But the city or county cannot be compelled to accept payment

before maturity,^ nor can the railroad company make the payment in a manner

not contemplated by the statute.' Under some statutes, if a railroad company

fails to pay such securities when due, the municipahty or county issuing them

may take possession of the road,^ provided it does so in the manner prescribed by

the statute.^

IV. LOCATION OF ROAD, TERMINI, AND STATIONS.*

A. Designation and Determination of Location— l. in General. The

location of a railroad consists in the selection and adoption of the particular

hne or route upon which it is to be constructed." A mere survey is not a loca-

release the government from such payment;
and although kept in the treasury, the fund

is owned by those companies and they will

he entitled to the securities whereof it con-

sists which remain undisposed of when the

debt chargeable upon it shall be paid. Union
Pac. E. Co. V. U. S., 99 U. S. 700, 25 L. ed.

496. And under such act, section 2 (20

U. S. St. at L. 58 [U. S. Comp. St. (1901)

p. 3569] ) ,
providing that " the whole amount

of compensation which may from time to
time be due to said several railroad com-
panies respectively for services rendered for

the government, shall be retained by the

United States," etc., the government is en-

titled to retain payment only for services

rendered over that portion of the road in

the construction of which it has aided. U. S.

V. Central Pac. R. Co.. 118 U. S. 235, 6

S. Ct. 1038, 30 L. ed. 173; Union Pac. R. Co.

V. U. S., 16 Ct. CI. 353.

Under the act of July i, 1862, section 6,

-the Kansas Pacific Eailroad Company is not
liable to the United States for five per cent

of the net earnings of that portion of the

road west of the one hundredth meridian
(U. S. V. Kansas Pac. R. Co., 99 U. S. 455,

25 L. ed. 289), and hence the Denver Pacific

Hallway and Telegraph Company is not liable

for a debt incurred by the Kansas Pacific

Hailroad Company on account of subsidy
bonds; and although it is bound to perform
the government service stipulated by the
Pacific Railroad Acts at the rates therein

prescribed, and is subject to their provisions

so far as they are applicable to it, no part
of the compensation due it for such services

ean be retained by the United States (U. S.

». Denver Pac. E., etc., Co., 99 U. S. 460, 25
X. ed. 291).
Under Fla. Int. Impr. Act, Jan. 6, 1855,

|§ 2, 3, 12, the per cent which the railroad
company or purchasers at a foreclosure sale

must pay annually to the trustees of the sink-

ing fund therein provided for is to be cal-

culated upon the amount of bonds still un-
canceled, and not upon the whole amount of
the original issue. Vose v. Florida R. Co.,

28 Fed. Cas. No. 17,007.
In North Carolina a railroad company may

take up its bonds deposited with the public

treasurer by substituting in lieu thereof

coupon bonds of the state or other indebted-

ness of the state, except that the treasurer

is not bound to accept in exchange any state

bonds issued after the passage of the statute

or ordinance authorizing such exchange
(Raleigh, etc., Air-Line E. Co. v. Jenkins, 68

N. C. 502), nor is he bound to deliver rail-

road bonds in exchange for special tax bonds
(Raleigh, etc., Air-Line E. Co. v. Jenkins, 68

N. C. 499).
Where a railroad company issues bonds to

a city to secure the pajntnent of city scrip of
equal value that is delivered to the com-
pany at various times, and the statute au-
thorizing the city loan provides that the
payment of coupons on the scrip by the com-
pany shall require the city treasurer to
cancel and surrender an equal amount of

coupons on the bonds, and the company pays
coupons when the scrip falls due and deliv-

ers the same to the city treasurer, this

operates as a payment and cancellation of an
equal amount of interest coupons on the
bonds; and where upon a sale and reorgan-
ization of the road the city demands shares
in the new company, it cannot make such
demand for the amount which has been so

paid and canceled. Lincoln Nat. Bank v.

Portland, 82 Me. 99, 19 Atl. 102.

1. U. S. w. Stanford, 69 Fed. 25 \affvrmei
in 161 U. S. 412, 16 S. Ct. 576, 40 L. ed.

751], construing the act of congress of July
1, 1862, section 6 (12 U. S. St. at L. 489).

2. Portland n. Atlantic, etc., E. Co., 74 Me.
241.

3. Portland v. Atlantic, etc., E. Co., 74 Me.
241, construing the act of 1868, chapter
601.

4. Bath V. Miller, 51 Me. 341, conBtruing
St. (1869) c. 450, § 6.

5. Bath u. Miller, 51 Me. 341.

6. Williamsport, etc., E. Co. v. Philadel-
phia, etc., E. Co., 141 Pa. St. 407, 21 Atl.

645, 12 L. R. A. 220; Pittsburgh, etc., E.
Co. V. Com., 101 Pa. St. 192; Chesapeake,
etc., E. Co. V. Deepwater E. Co., 57 W. Va.
641, 50 S. E. 890.

The successive steps to complete the loca-
tion and vest title to the right of way in the
railroad company ordinarily are : ( 1 ) A

* By James A. Gwyn.
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tion/ but to constitute a valid location there must be an adoption of a particular

line or survey by the company itself/ and until it has done so it has no right to con-

demn lands/ nor has the landowner any right to recover damages as for a taking

of his lands.'" There is. however, a valid location whenever the railroad company
has adopted a particular line or survey," and filed a map or profile thereof if the

statute so requires,'^ although actual construction is not begun until years after-

ward; "which location invests the railroad company with title as against third

persons or rival companies." As against the landowner such location invests the

railroad company with an inchoate title which constitutes an encumbrance upon
the title of the landowner," and gives the company the right to proceed to con-

demn the lands," and the landowner a right to recover damages," although its

title as against the landowner is not complete until compensation has been made
or secured.''

2. Statutory and Charter Provisions. In the absence of any constitutional

or charter restrictions as to the length or direction of a railroad, a railroad com-
pany may be authorized to construct a road lying entirely in one county," or

town or city,™ or having a circular or polygonal route beginning and terminating

at the same place; ^' and the legislature, under a power reserved to alter or amend
the charter, may, after the road has been located but before it is constructed,

limit a discretion previously vested in the company as to the selection of the

route and require that it be located through a certain point.^^ In so far as the

location of a road is regulated by a statutory or charter provision, the company

preliminary entry upon the lands of private

owners for the purpose of exploration, which
is made by surveyors and engineers, who run
or mark out one or more experimental lines

and report their work, with such maps and
profiles as may be necessary, to the company.
(2) The selection and adoption of a line or

one of the lines so run as and for the loca-

tion of the proposed road, which is done by
the corporation itself and constitutes a fixed

and definite location, and an appropriation
of the land. (3) Payment to the owner for

what is taken and the consequences of the

taking or security that it shall be made
when the amount due him is legally ascer-

tained. Williamsport, etc.. E. Co. t!. Phila-
delphia, etc., R. Co., 141' Pa. St. 407, 21
Atl. 645, 12 L. R. A. 220.

7. Kaufman v. Pittsburg, etc., R. Co., 210
Pa. St. 440, 60 Atl. 2; Williamsport, etc.,

R. Co. V. Philadelphia, etc., R. Co., 141
Pa. St. 407, 21 Atl. 645, 12 Ia R. A. 220;
Milwaukee Light, etc., Co. v. Milwaukee
Northern E. Co., 132 Wis. 313, 112 N. W.
663.

8. Kaufman r. Pittsburg, etc., R. Co., 210
Pa. St. 440, 60 Atl. 2; Williamsport, etc.,

R. Co. V. Philadelphia, etc., R. Co., 141 Pa.
St. 407, 21 Atl. 645, 12 L. R. A. 220;
Chesapeake, etc., R. Co. v. Deepwater R. Co.,

57 W. Va. 641, 50 S. E. 890; Milwaukee
Light, etc., Co. v. Milwaukee Northern R.
Co., 132 Wis. 313, 112 N. W. 663.

A legal location of land by a railroad com-
pany must be a designation by a competent
authority of a lien or route which is bind-

ing upon the company and which fixes its

liability to the owner for damages whether
construction follows or not. Arthur v. Penn-

sylvania R. Co., 27 Leg. Int. (Pa.) 237.

9. Williamsport, etc., R. Co. v. Philadel-
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phia, etc., R. Co., 141 Pa. St. 407, 21 Atl.

645, 12 L. R. A. 220.
10. Kaufman v. Pittsburg, etc., R. Co., 210

Pa. St. 440, 60 Atl. 2.

11. Johnston v. Callery, 184 Pa. St. 146,

39 Atl. 73; Chesapeake, etc., R. Co. v. Deep-
water R. Co., 57 W. Va. 641, 50 S. E. 890.

12. See ira/ra, IV, D, 2.

13. Pittsburgh, etc., R. Co. t). Com., 101
Pa. St. 192.

14. Johnston «. Callery, 184 Pa. St. 146,
39 Atl. 73; Chesapeake, etc., R. Co. r. Deep-
water R. Co., 57 W. Va. 641, 50 S. E.
890.

Conflicting locations see in^ra, IV, F, 1.

15. Johnston v. Callery, 184 Pa. St. 146,
39 Atl. 73.

16. Johnston v. Callery, 184 Pa. St. 146,.

39 Atl. 73.

17. Davis V. Titusville, etc., R. Co., 114 Pa,
St. 308, 6 Atl. 736; Pittsburgh, etc., R. Co.

V. Com., 101 Pa. St. 192.
18. Johnston u. Callery, 184 Pa. St. 146, 3ff

Atl. 73; Williamsport, etc., R. Co. x. Phila-
delphia, etc., R. Co., 141 Pa. St. 407, 21
Atl. 645, 12 L. R. A. 220.

19. State V. Martin, 51 Kan. 462, 33 Pac. 9.

30. Long Branch Com'rs v. West End R.
Co., 29 N. J. Eq. 566.

.21. State ». Martin, 51 Kan. 462, 33 Pac,
9; Collier v. Union R. Co., 113 Tenn. 96,
83 S. W. 155.

22. Macon, etc., R. Co. v. Gibson, 85 Ga. \,

11 S. E. 135, 21 Am. St. Rep. 135, holding
that a statute is not unconstitutional which
requires that in case the company locates
its road through a certain county within
five miles of a certain town, it shall locate
it through such town, particularly where
the additional cost is to be paid by the
town; and further that this right of the
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must comply therewith;^' but indefinite terms of description as to the route or

points along it, such as "at," "near," "at or near," and the Uke, should be so

construed as to vest in the company a reasonable discretion as to the exact loca-

tion,^* and where the terminal points are fixed, indefinite terms of direction must
be construed with reference thereto.^^ A provision authorizing a railroad com-
pany to construct a railroad "along" a river does not authorize the company to

locate it in or upon the river,^" but where the company is authorized to locate its

road through certain towns it need not pass through such towns in the order

named in the statute.^' Under a charter provision authorizing a railroad com-
pany to construct its road on the most practicable 'route "passing near" a par-

ticular place, it may construct the road through such place; ^* and where two
different routes are authorized the fact that a certain place is specified as a neces-

sary intermediate point on one route does not necessarily prevent its being made
an intermediate point on the other if the latter be adopted.^" So also where a
railroad company is authorized to construct a railroad between certain points,

the route not being specifically designated, and to construct a lateral road from
the main line to an intermediate point, it may construct the main line through
such point if the location is made in good faith and does not show an abuse of

discretion.^" An authority to construct a double track road should be construed
to mean two tracks essentially upon the same location to enable cars to run in

opposite directions without detention or collision, and not two essentially differ-

ent routes such as would be occupied by parallel roads. ^'

3. Discretion of Railroad Company. ^^ Where the exact location of a railroad

legislature is not affected by the existence
of executory construction contracts with re-

spect to the route already selected.

23. Kansas City Interurban K. Co. v. Davis,
197 Mo. 669, 95 S. W. 881, 114 Am. St.

Rep. 790; Stevens 'v. Erie R. Co., 21 N. J.

Eq. 259; Com. v. Franklin Canal Co., 21
Pa. St. 117.

Sufficient compliance vrith statute.— Under
a statute authorizing a, railroad company
to locate its road " commencing at some con-
venient point on the Norfolk County rail-

road . . . thence through the southerly

part of Dedham; thence through or near
the westerly part of the towns of Canton
and Milton," a location commencing at a
point on the Norfolk County railroad in

South Dedham, and not departing from that
road at once, but running northerly upon it

for more than two miles, and then approach-
ing within two hundred rods of the north-
westerly corner of Canton, and running near
the westerly boundary of Milton, is au-
thorized by the statute. Boston, etc., R.
Corp. V. Midland R. Co., 1 Gray (Mass.)
340. Under a statute authorizing the con-
struction of a railroad in a city from a given
point " extending by a curved line " to an-
other specified point, passing over certain
streets by suitable bridges, if the general
course of the route selected is a curve, al-

though a small portion thereof taken by
itself is straight, the course is a curved line

within the meaning and application of the
statute. Worcester v. Railroad Com'rs, 113
Mass. 161.

Designation of tovniships in articles of in-
corporation.— The fact that the charter of a
railroad company designates the townships
through which it is to pass does not limit
the railroad company thereto with respect

[8]

to the county in which such townships are

situated, since the mention of the townships
being unnecessary, and, not required by
statute, and not serving any useful purpose,

may be treated as surplusage and as wholly
immaterial. Hayes v. Toledo R., etc., Co.,

26 Ohio Cir. Ct. 395 [affirmed in 70 Ohio
St. 425, 72 N. E. 1165].
24. Boston, etc., R. Corp. v. Midland R. Co.,

1 Gray (Mass.) 340; Collier v. Union R.
Co., 113 Tenn. 96, 83 S. W. 155.

Where the route is designated as passing
" through or near " the westerly part of a

certain town, a location within about tw^o

hundred rods of the westerly limits of such
town is authorized. Boston, etc., R. Corp.
V. Midland R. Co., 1 Gray (Mass.) 340.

25. Bridwell v. Gate City Terminal Co.,

127 Ga. 520, 56 S. E. 624, 10 L. R. A. N. S.

909.
26. Stevens v. Erie R. Co., 21 N. J. Eq.

239, holding that the word "along" will

not be construed as meaning " upon " unless
the context clearly shows that it is used
in the sense of " upon and along."

27. Com. V. Fitchburg R. Co., 8 Cush.
(Mass.) 240.
28. Hill V. Southern R. Co., 67 S. C. 548,

46 S. E. 486.

29. State v. Wilton R. Co., 19 N. H. 521.
30. Bonaparte v. Camden, etc., R. Co., 3

Fed. Cas. No. 1,617, Baldw. 205.

31. People V. New York, etc., R. Co., 45
Barb. (N. Y.) 73, 26 How. Pr. 44, holding
that this construction is particularly ap-
plicable where the right of granting to other
persons or corporations an authority to con-
struct parallel roads was expressly reserved
to the legislature by the same statute.

32. Under statutory and charter provisions

see supra, IV, A, 2.

[IV, A, 3]
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is not prescribed by a statutory or charter provision, the location between the

termini named or within the limits of the general description given rests in

the discretion of the railroad company,^ subject to any restrictions which a

municipality may lawfully impose imder statutory authority.^

4. Mode of Determination and Review. The final determination as to the

location of a railroad must be the corporate act of the company itself,^ and cannot

be made by an engineer.^* If the statute expressly provides by whom and in

what manner the company shall act, the requirements must be complied with."

Ordinarily the location should be determined by the directors of the company,''

but in the absence of a statute so requiring it has been held that the formal action

of the directors of the company is not essential to a vaUd location.^' In so far

S3. Illinois.— Chicago, etc., E. Co. v. Dun-
bar, 100 111. 110.

Indiana.— Newcastle, etc., R. Co. i;. Peru,
etc., R. Co., 3 Ind. 464.

Massachusetts.— Fall Elver Iron Works
Co. V. Old Colony, etc., R. Co., 5 AUen 221.

Minnesota.— Southern Minnesota E. Co. r.

Stoddard, 6 Minn. 150.

Montana.—State r. Meagher Countv Tenth
Judicial Dist. Ct., 34 Mont. 535, 88 Pac.
44, 115 Am. St. Eep. 540.

Seip York.— Hentz i,-. Long Island E. Co.,
13 Barb. 646.

Ohio.— Walker v. Mad River, etc., E. Co.,

8 Ohio 38; Baldwin i'. Hillsborough, etc.,

E. Co., 1 Ohio Dec. (Reprint) 532, 10 West.
li. J. 337.

Pennsylvania.— Frankford, etc.. Turnpike
Co. V. Philadelphia, etc., R. Co., 54 Pa. St.
345, 93 Am. Dec. 708.

Tennessee.— Tennessee Cent. R. Co. t>.

Campbell, 109 Tenn. 655, 73 S. W. 112.
See 41 Cent. Dig. tit. "Railroads," § 102.
Most direct route.— Where a railroad com-

pany is authorized to construct a road be-

tween two designated points, no intermediate
point being named, and different routes be-
tween said points are equally feasible, the
most direct will be deemed to have been con-
templated, but where there is a difference in
the feasibility of routes, a reasonable discre-

tion must be allowed in the selection of the
one to be followed. Newcastle, etc., R. Co. v.

Peru, etc., R. Co., 3 Ind. 464.

All railroad charters which do not directly

express the contrary must be taken to allow
the exercise of such a discretion in the loca-

tion of the route as is incident to an
ordinary practical survey of the same, made
with reference to the nature of the country
to be passed over, and the obstacles to be
encountered or avoided. Southern INIinnesota

R. Co. r. Stoddard, 6 Minn. 150.

Location across public lands or places.

—

A railroad company may, in locating its

road between the points or along the route
authorized, locate it across lands belonging
to the state (Indiana Cent. E. Co. v. State,

3 Ind. 421); or across "public ground"
•under control of the legislature within an
unincorporated town if not already appro-
priated to a particular public use or a
public use with which such location would
be inconsistent (Chicago, etc., E. Co. 17.

Joliet, 79 m. 25).

[IV, A, 3]

"Most expedient and advantageotis " route.

— Although a statute authorizes the road

to be constructed between the terminal points

"by such route as the said company shall

deem most expedient and advantageous,"

this does not authorize the company in the

location of the road to consult merely its

own advantage but the advantage of the

route as a route between the points desig-

nated must be considered. Com. f. Franklin

Canal Co., 21 Pa. St. 117.

34. Chicago, etc., E. Co. v. Dunbar, 100 111.

110, holding, however, that the fact that

a city has by statute the power to provide

for the location of railroads within its limits

is no limitation upon the right of the rail-

road company to determine the location of

its road, in the absence of any provision by
the city relating thereto.

35. ICaufman v. Pittsburg, etc., E. Co., 210
Pa. St. 440, 60 Atl. 2 ; Williamsport, etc., R.

Co. f. Philadelphia, etc.. E. Co., 141 Pa. St.

407, 21 Atl. 645, 12 L. R. A. 220; Chesa-

peake, etc., R. Co. V. Deepwater E. Co., 57

W. Va. 641, 50 S. E. 890.

36. Williamsport, etc., E. Co. v. Philadel-

phia, etc., E. Co., 141 Pa. St. 407, 21 Atl.

645. 12 L. R. A. 220.
37. Weidenfeld v. Sugar Run R. Co., 48

Fed. 615. holding that where the statute re-

quires the location to be made by the presi-

dent and directors of the company, the duty
cannot be delegated to an executive com-
mittee appointed under the by-laws to have
" a general supervision of the operations and
policy of the company."
38. Kaufman f. Pittsburg, etc., R. Co., 210

Pa. St. 440, 60 Atl. 2; Williamsport. etc.,

R. Co. v. Philadelphia, etc., R. Co.. 141 Pa.
St. 407, 21 Atl. 645, 21 L. R. A. 220; Chesa-
peake, etc., E. Co. f. Deepwater R. Co., 57

W. Ta. 641, 50 S. E. 890.

39. Tennessee Cent. R. Co. v. Campbell, 109
Tenn. 655, 73 S. W. 112. holding that, in the

absence of any statutory requirement that
the location shall be made by the directors

of the company, a valid location may be

made by its president upon the recommenda-
tion and advice of its general manager and
engineers. Compare Bridwell r. Gate Citv
Terminal Co.. 127 Ga. 520. 56 S. E. 624.

10 L. R. A. N. S. 909, holding, however,
that the directors mar ratify and confirm a
location which has been previously selected
by the president.
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as the location is discretionary with the railroad company/" the courts will not

attempt to control or interfere with the exercise of such discretion unless it is

clearly shown that it has been abused,*' nor can persons whose lands may be taken
or affected by the location selected object that a different route might have been
adopted/^ unless they are authorized by statute to make such objection and have
the propriety of the location selected reviewed.*^ Under a statute providing

that the location selected by the railroad company shall be approved by the

court upon view of a jury, the company may waive its right to select the location

in the first instance and permit the jury to do so."

5. Contracts as to Location.** A railroad company may for a valuable con-

sideration agree to locate its road within the authorized limits upon a particular

route or through a particular place, provided the contract is made in good faith

in the interest of the company, and no public rights or duties are thereby violated.*"

Such contracts are not void as against public policy," and may be enforced by **

or against*' the railroad company, provided they are entered into by the proper

40. See su'pra, IV, A, 3.

41. Massachusetts.— Fall River Iron Works
Co. V. Old Colony, etc., R. Co., 5 Allen
221.

ffew York.— Hentz v. Long Island, etc., R.
Co., 13 Barb. 646.

Ohio.— Walker v. Mad River, etc., R. Co.,

8 Ohio 38; Baldwin v. Hillsborough, etc.,

R. Co., 1 Ohio Dec. (Reprint) 532, 546, 10
West. L. J. 337, 356.

Tennessee.— Memphis, etc., R. Co. v. Union
R. Co., 116 Tenn. 500, 95 S. W. 1019.

United States.—^Bonaparte v. Camden, etc.,

R. Co., 3 Fed. Cas. No. 1,617, Baldw. 205.

See 41 Cent. Dig. tit. "Railroads," §§ 106,

107.
42. State v. Meagher County, 34 Mont. 535,

88 Pac. 44, 115 Am. St. Rep. 540; Hentz
V. Long Island R. Co., 13 Barb. (N. Y.) 646;
Walker v. Mad River, etc., R. Co., 8 Ohio
.38; Memphis, etc., R. Co. v. Union R. Co.,

116 Tenn. 500, 95 S. W. 1019.
43. Matter of Niagara Falls Hydraulic

Power, etc., Co., 68 Hun (N. Y.) 391, 23
N. Y. Suppl. 31 [affirmed in 143 N. Y. 669,
39 N. E. 21].
In New York a, railroad company must file

a map of its proposed location and give no-
tice thereof to all owners and occupants of
lauds through which it passes, who may
within fifteen days thereafter apply to the
court for the appointment of commissioners
to consider the route proposed by the rail-

road company and the substitute therefor
proposed by the petitioner and determine
which shall be adopted (Matter of Niagara
Falls Hydraulic Power, etc., Co., 68 Hun
391, 23 N. Y. Suppl. 31 [affirmed in 143
N. Y. 669, 39 N. E. 21] ; Norton v. Wallkill
Valley R. Co., 61 Barb. (N. Y.) 476, 42
How. Pr. 228) ; the proceedings under which
statute are considered in a subsequent sec-
tion (see infra, IV, E, 1, b).

44. In re Philadelphia, etc., R. Co., 6
Whart. (Pa.) 25, 36 Am. Dec. 202.
45. Conditions in contract for subscription

to aid construction see supra, III, B, 3, c.

Conditions in conveyamce of right of way
see infra, V, G, 5.

Contracts as to location of stations see in-
fra, IV, G, 2.

46. Illinois.— Pixley v. Gould, 13 111. App.
565.

Iowa.— Cedar Rapids, etc., R. Co. v. Spof-

ford, 41 Iowa 292.

Kentucky.—Berryman v. Cincinnati South-
ern R. Co., 14 Bush 755.

Ohio.— Baltimore, etc., R. Co. v. Ralston,

41 Ohio St. 573.
Pennsylvania.— Cumberland Valley R. Co.

V. Baab, 9 Watts 458, 36 Am. Dec. 132.

See 41 Cent. Dig. tit. "Railroads," § 105.

Construction of contract.— Where in con-

sideration of certain grants and donations
by a city a contract was entered into which
recited that it was " the intention of the
parties to the agreement, among other
things, to secure to the city of Wheeling
the practical benefits of the terminus of the
Baltimore and Ohio Railroad, according to
the provisions of said law," which law au-
thorized the railroad company to construct
branches without restriction as to location,
the company having made such city the
terminus of its road, is not precluded by the
contract from constructing a brancli connect-
ing with another road at a point other than
such citv. Baltimore, etc., R. Co. v. Wheel-
ing, 13 Graft. (Va.) 40.

47. Pixley v. Gould, 13 111. App. 665; Cedar
Rapids, etc., R. Co. r. Spafford, 41 Iowa
292; Berryman v. Cincinnati Southern R.
Co., 14 Bush (Kv-) 755; Cumberland Valley
R. Co. V. Baab, 9 Watts (Pa.) 458, 36 Am.
Dee. 132. But see Dix v. Shaver, 14 Hun
(N. Y.) 392.

Validity of contracts see, generally. Con-
tracts, 9 Cyc. 498. '

48. Cedar Rapids, etc., R. Co. v. Spafford,
41 Iowa 292; Berryman v. Cincinnati South-
ern R. Co., 14 Bush (Ky.) 755; Cumberland
Valley R. Co. i'. Baab, 9 Watts (Pa.) 458,
36 Am. Dec. 132.

49. Chapman v. Mad River, etc., R. Co., 1

Ohio Dec. ^Reprint) 559, 10 West. L. J. 391.
Rights on breach of agreement.— If a rail-

road company fails to comply with the con-
dition of a contract with a city requiring
it to make the city the end of a division,
the city may recover whatever is paid as a
consideration for such condition. Missouri,
etc., R. Co. V. Ft. Scott, 15 Kan. 435.

[IV, A, 5]
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authorities.^" Such a contract is, however, void if made by officers, agents, or

directors of the company for their individual benefit,^' and this without regard

to the propriety of the route agreed upon or the effect of its selection upon the

company or the public.^^ Where a railroad company has by a valid contract

bound itsolf to a particular location it cannot subsequently change the same,^^

but the mere adoption of a particular route through a city after a controversy

in respect thereto does not amount to a contract whicih will preclude the railroad

company from subsequently, by legislative authority, changing the location,^*

nor will a specific contract for a particular location prevent the railroad company
from subsequently exercising a power conferred upon it to make a shorter and
cheaper route, provided the road already located pursuant to the contract is con-

tinued in use with proper facilities for traffic.^'

6. Remedies and Proceedings. Where a railroad company is expressly required

by a statutory or charter provision to locate its road so as to pass through a par-

ticular town or city, the citizens of such place have a special interest in the require-

ment which entitles them to sue in equitj' to compel compUance therewith.^' The
construction of a railroad upon an unauthorized location may also be enjoined at

the suit of a person who will be specially injured thereby; ^' but if the railroad has

already been constructed the court will not ordinarily enjoin the continued opera-

tion of trains thereon, which would result in inconvenience to the public, but will

leave plaintiff to his action at law.^* So also if the location of the road is not

specifically designated by the statute or charter the company will not be enjoined

at the suit of a private landowner from constructing its road upon the route

selected unless it is clearly shown that the discretion of the company has been

abused, but plaintiff will be left to his action at law.^' The fact that a railroad

company has violated a provision of its charter as to the location of its road can-

not be set up by a subscriber to stock as a defense in an action by the company to

recover the amount of the subscription. °"

B. Parallel, Lateral, and Branch Roads — l. Parallel Roads. The
mere grant of a right to construct a railroad between certain points does not

prevent the state from subsequently authorizing the construction of another

parallel and competing hne,°' and no monopoly will be presumed to have been
intended in the enactment of a general law for the formation of railroad com-
panies. °^ So also where the statutes require as a condition precedent to the con-

50. Central Mills Co. v. New York, etc., R. 59. Bonaparte i?. Camden, etc., E. Co., 3
Co., 127 Mass. 537, holding that an agree- Fed. Cas. No. 1,617, Baldw. 205.

ment as to the location of a railroad made 60. Mississippi, etc., R. Co. u. Cross, 20
by an officer or agent who was not authorized Ark. 443, where the court said that the state

to make the same and without the knowl- might proceed to forfeit the franchises or

edge or assent of the directors is not bind- the stock-holder might sue to enjoin the

ing upon the company. company from violating the provisions as to

51. Linder v. Carpenter, 62 111. 309; Bestor the route, or if the charter was amended so

V. Wathen, 60 111. 138; Holladay v. Davis, as to make a material change in the route
5 Oreg. 40; Woodstock Iron Co. r. Richmond, he might be released from his subscription,

etc., Extension Co., 129 XJ. S. 643, 9 S. Ct. but that a violation by the company of its

402, 32 L. ed. 819. charter could not be 'shown in defense to

52. Bestor v. Wathen, 60 111. 138. a collateral suit.

53. Chapman v. Mad River R. Co., 1 Ohio 61. East St. Louis Connecting E. Co. «.

Dec. (Reprint) 559, 10 West. L. J. 391. East St. Louis Union R. Co., 108 111. 265;
54. Milnor v. New Jersey R. Co., 17 Fed. Lafayette Plankroad Co. v. New Albanv,

Cas. No. 9,620, 3 Wall, appendix 782, 16 etc., R. Co., 13 Ind. 90, 74 Am. Dec. 246.

"

L. ed. appendix 1. Heither company can claim damages merely
55. Chapman v. Mad River, etc., R. Co., 1 upon the ground that the roads run parallel

Ohio Dec. (Reprint) 565, 10 West. L. J. 399. and mutually diminish the business of each
56. Macon, etc., R. Co. v. Gibson, 85 Ga. 1, other. Lafayette Plankroad Co. v. New Al-

ii S. E. 442, 21 Am. St. Rep. 135. bany, etc., E. Co., 13 Ind. 90, 74 Am. Dee.
57. Stevens v. Erie R. Co., 21 N. J. Eq. 246.

259; Mason r. Brooklyn City, etc., R. Co., 63. East St. Louis Connecting E. Co. o.

35 Barb. (N. Y.) 373. East St. Louis Union R. Co., 108 111. 265.
58. Stevens v. Erie E. Co., 21 N. J. Eq. Exclusive and confUctine erants see mmu

259. II, I, 2.
'^

'
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struction of a railroad that the railroad commissioners shall determine that the

public convenience and necessity require it, the mere fact that it will be parallel

to another railroad is not sufficient ground for refusing a certificate to this effect."^

One railroad company may also, in the absence of any legislation to the contrary,

be authorized to build a second railroad parallel with its own road.'* In some
cases the construction of parallel railroads within a certain distance of an existing

railroad is prohibited by the charter of the first company,'^ or a general statute, °°

in which case a railroad company which has already constructed or located its

road may enjoin another company from constructing a road within the limits pro-

hibited by the statute; °' but exclusive grants of this character will be construed
strictly and not extended further than their terms require. °^

2. Lateral or Branch Roads— a. In General. "^ While a railroad company
has an implied authority to construct such switches, turnouts, and sidings as

may be necessary for the proper operation of the road and conduct of its busi-

ness,™ it cannot construct lateral or branch roads without legislative authority."

63. Matter of Rocliester, etc., Traction Co.,

118 N. Y. App. Div. 521, 102 N. Y. Suppl.
1112; People v. Railroad Com'rs, 53 N. Y.
App. Div. 61, 65 N. Y. Suppl. 597 [affirmed

in 164 ^\ Y. 572, 58 N. E. 1091].
64. MempMs, etc., R. Co. v. Union R. Co.,

116 Tenn. 500, 95 S. W. 1019.

65. Augusta, etc., R. Co. v. Augusta South-
ern R. Co., 96 Ga. 562, 23 S. E. 501; Michi-
gan Cent. H. Co. v. Michigan Southern R.
Co., 4 Mich. 362, each, however, holding that

the proposed road was not within the pro-

hibition of the p.articular charter provision.

66. Bridwoll v'. Gate City Terminal Co.,

127 Ga. 520, 56 S. E. 624, 10 L. R. A. N. S.

909. See also Macon, etc., R. Co., v. Macon,
etc., R. Co., 86 Ga. 83, 13 S. E. 57.

The Georgia statute (Civ. Code, § 2176)
provides that if a railroad is " already con-

structed or route selected and chartered

"

between certain points " the general direc-

tion and location " of a new railroad be-

tween such points shall be " at least ten miles
from the railroad already constructed or laid

out," except within ten miles from either

terminus (Bridwell v. Gate City Terminal
Co., 127 Ga. 520, 56 S. E. 624, 10 L. R. A.
N. S. 909) ; but the statute applies only to

railroads between the same terminal points

and does not prevent the construction of a
railroad parallel with a branch of another
railroad and touching only one terminus of

such branch ( Hawkinsville, etc., R. Co. v.

Waycross Air-Line R. Co., 114 Ga. 239, 39

S. E. 844) ; and it applies only to railroads

chartered by the state to act as common car-

riers, and does not prevent a purely private
corporation, such as a lumber company, from
constructing a road upon its own land, for its

own exclusive use, parallel with an existing
railroad (Wayc-"""! Air-Line R. Co. v. South-
ern Pine Co., Ill Ga. 233, 36 S. E. 641);
nor does the statute prevent the construction
of a parallel road which is only about three
miles in length, within ten miles of a rail-

road already constructed (Bridwell v. Gate
City Terminal Co., supra).

67. Georgia Northern R. Co. v. Tifton, etc.,

R. Co., 109 Ga. 762, 35 S. E. 104.

68. Augusta, etc., R. Co. v. Augusta South-
ern E. Co., 96 Ga. 562, 23 S. E. 501; Michi-

gan Cent. R. Co. v. Michigan Southern R. Co.,

4 Mich. 362. See also Florida, etc., R. Co.

V. Pensacola, etc., R. Co., 10 Fla. 145.

A statute providing that no railroad com-
pany shall have power to construct a rail-

road " parallel to the line " of a certain rail-

road will be construed as applying only to

a road which is substantially parallel with
the entire line of the railroad named and will

not prevent the construction of a railroad be-

tween different points which may run parallel

with only a part of such line. Wheelwright
V. Com., 103 Va. 512, 49 S. E. 647.

69. Time for construction see infra, VI, A,
3, b.

70. See infra, VI, A, 2, b.

71. Lake Shore, etc., R. Co. v. Baltimore,
etc., R. Co., 149 111. 272, 37 N. E. 91; Chi-
cago, etc., R. Co. V. Wiltse, 116 111. 449, 6

N. E. 49; Baltimore, etc.. Turnpike Co. v.

Union R. Co., 35 Md. 224, 6 Am. St. Rep.
397 ; Philadelphia, etc., E. Co. v. Philadelphia,
etc., R. Co., 1 Pa. Dist. 73; Biles v. Tacoma,
etc., R. Co., 5 Wash. 509, 32 Pac. 211.
Statutes not authorizing construction.—^A

provision in the charter of a railroad com-
pany which authorizes " all railroad com-
panies upon equal terms, to run their loco-

motives and cars over the tracks of " the
railroad chartered does not authorize such
company to construct lateral railroads in
every direction connecting with other rail-

roads (Baltimore, etc.. Turnpike Co. v. Union
R. Co., 35 Md. 224, 5 Am. St. Rep. 397) ; and a
statute authorizing railroad, canal, and slack
water navigation companies to straighten,

widen, and otherwise improve their lines, and
among other things to "make new feeders,"

does not authorize a railroad company to

build branch railroads, as the words " new
feeders " apply to canal companies only

(Philadelphia, etc., R. Co. v. Philadelphia,

etc., R. Co., 1 Pa. Dist. 73).

The fact that a company might have con-

structed its road through a certain place be-

tween its termini does not authorize it

after it has located and constructed its

line so as to pass more than a mile there-

from, to construct a branch from the road so

located to such place. Brigham v. Agricul-

tural Branch R. Co., 1 Allen (Mass.) 316.
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Such authority is frequently granted by charter or general statutory provisions,"

but when so granted, any conditions precedent to the exercise of the right must
be complied with," and any limitation as to the length, character, or location of

such roads must be observed.'^ Except, however, in so far as expressly restricted,

the railroad company has a broad discretion in determining not only the necessity

Incorporation of separate company.—^Where
a railroad company has no authority to con-
demn a right of way for a lateral line, there
is no fraud upon landowners in its organizing
another company of its own stock-holders
with such authority, although it ia the inten-
tion that the road when completed shall be
leased to the parent company. Lower v. Chi-
cago, etc., R. Co., 59 Iowa 563, 13 N. W.
718.

72. Illinois.— Newhall v. Galena, etc., R.
Co., 14 m. 273.

Marylnnd.— Baltimore, etc., E. Co. v.

Waters, 105 Md. 396, 66 Atl. 685, 12 L. E. A.
N. S. 326.

Miasoiiri.— Atlantic, etc., E. Co. T. St.

Louis, etc., E. Co., 66 Mo. 228 [reversififf 3

Mo. App. 315].
Pennsylvania.— Volmer's Appeal, 115 Pa.

St. 166, 8 Atl. 223 [affirming 1 Pa. Co. Ct.

301].

Virginia.— Blanton v. Eichmond, etc., E.
Co., 86 Va. 618, 10 S. E. 925.

West Virginia.— '^^eelmg Bridge, etc., E.
Co. P. Camden Consol. Oil Co., 35 W. Va. 205,

13 S. E. 369.

Canada.— Canadian Pac. E. Co. v. James
Bav R. Co., 36 Can. Sup. Ct '•'.

See 41 Cent. Dig. tit. "Railroads," 5 110.

Construetion of statutes.— The Florida In-

ternal Improvement Act, providing that no
branch road from a certain railroad shall be
made until a certain part of the main line is

complete between two certain places, does not
prohibit the construction of a branch road be-

fore the entire line of the main road is com-
pleted (Florida, etc., E, Co. r. Pensacola,

etc., E. Co., 10 Fla. 145); and where a
charter authorized a railroad company to

maintain and operate a railroad already com-
pleted to Morgan City, and to continue the

road from such place to Texas, and the power
was given to construct such branch roads as
the directors might deem necessary, the power
to construct branch roads applies not only
to the extension authorized, but also to the

road already constructed. Morgan's Louisi-

ana, etc., E. Co. V. Barton, 51 La. Ann. 1338,

36 So. 271.

Sight of purchasing, company.— Where a
railroad company which is authorized by its

charter to construct lateral or branch roads
purchases another railroad under a statute

providing that the purchasing company shall

hold the same under the provisions of its own
act of incorporation, the purchasing com-
pany may construct lateral or branch roads
from the line purchased. Duncan r. Pennsyl-
vania E. Co., 7 Wkly. Notes Cas. (Pa.) 551.

Subsequent impairment of right.— Where
a railroad company is authorized by its

charter to construct lateral or branch roads

without restriction, and there is no power re-

[IV, B, 2, a]

served to alter or repeal the charter, a sub-

sequent statute prohibiting the construction
of any railroad within a certain territory

which is not required by the public interest

generally, and therefore not within the police

power, is unconstitutional. Baltimore, etc.,

E. Co. V. Waters, 105 Md. 396, 66 Atl. 685,

12 L. E. A. N. S. 326.

73. Biles v. Tacoma, etc., E. Co., 5 Wash.
509, 32 Pac. 211, where the statute provided
that before building the branch road the com-
pany should by resolution of its directors,

to be entered in the record of its proceedings,

designate the route of such branch, and file

a certified copy of such record in the office

of the secretary of state.

But a condition incident to " extending

"

a railroad need not be complied with in

order to authorize the construction of a
branch road under a different statute which
does not impose such condition. Vollmer v.

Schuylkill Eiver, etc., E. Co., 1 Pa. Co. Ct.

301 [affirmed in 115 Pa. St. 166, 8 Atl. 223],
Finding as to public convenience and neces-

sity.— In Connecticut the statute requires as
a condition to the construetion of a branch
road that it shall first be found by a judge
of the superior court that the public conveni-
ence and necessity requires it (Shepaug Vot-
ing Trust Cases, 60 Conn. 553, 24 Atl. 32);
but the statute does not apply to or abridge
any special franchises previously granted for
the construction of branch roads (Hartford,
etc., R. Co. V. Wagner, 73 Conn. 506, 48 Atl.
218).

Necessity for resolution of stock-holders.

—

Under the Virginia statute of 1897-1898,
providing that the directors of a railway
company may construct branch roads not ex-
ceeding five miles each way in length, and
under a resolution adopted in general meet-
ing by a two-thirds vote of the stock-holders,
may construct branch roads not exceeding
twenty miles in length, the requirement to
construct by resolution has no apnlication
where the branch road does not exceed five
miles in length. Zircle v. Southern R. Co.,
102 Va. 17, 45 S. E. 802, 102 Am. St. Rep.
805.

In Alabama the statute authorizes the con-
struction of branch roads, but their construc-
tion must be first ordered by a resolution of
the board of directors and then approved by
a majority in value of the stock-holders. Ar-
rirgton r. Savannah, etc., R. Co., 95 Ala.
434, 11 So. 7.

74. Works v. Junction R. Co., 30 Fed. Cas.
Xo. 18,046, 5 McLean 425, holding that under
an authority "to construct branched roads
from the main route, to other towns or places
in the several counties through which the
road might pass," the entire branch must be
within the limits of one county.



BAILR0AD8 [33 Cye.J 119

for the proposed branch, but also such matters as its location, length, direction,

and termini,'^ which, unless manifestly abused, will not be interfered with by the
courts, '° or restrained at the instance of persons whose lands may be taken or
affected thereby." So where a railroad company is authorized to construct
lateral or branch roads, it is, except in so far as restricted by statute, invested
with the same power and authority as it possesses and can exercise in the con-
struction of its main line," including the power to acquire and condemn lands,'*

and subject to the same rules in regard to the occupation or use of streets and
highways.™ A railroad company authorized to construct a branch road may
begin at a point remote from the main line,*' provided it is the hona fide intention
of the railroad company to continue it to a connection with the main line; '^

but a company authorized to construct a main line and certain branches cannot
abandon the construction of the main line and retain the right to construct the
branches,'' and if authorized to construct only a particular branch it cannot
construct any other.** A statute authorizing railroad companies to extend their

Hues upon certain conditions does not repeal or affect a previous statute author-
izing the construction of branch roads.** Under the lateral railroad statutes of

Pennsylvania private owners of lands, mills, quarries, mines, or lime-kilns, in

the vicinity of any railroad, canal or slack water navigation are authorized to
construct lateral railroads, *° and to acquire wharves and landings where such
roads connect with a canal or other navigation; *' but such roads are only author-
ized in connection with a pubUc improvement, railroad, or highway of some

75. Newhall v. Galena, etc., R. Co., 14
111. 273; Baltimore, etc., E. Co. v. Waters,
105 Md. 306, 66 Atl. 685, 12 L. E. A. N. S.
326; Price v. Pennsylvania E. Co., 209 Pa.
St. 81, 58 Atl. 137; Volmer's Appeal, 115
Pa. St. 166, 8 AtL 223 [affirming 1 Pa. Co.
Ct. 301]; McAboy's Appeal, 107 Pa. St. 548;
Pittsburgh v. Pennsylvania R. Co., 48 Pa.
St. 355; Baltimore, etc., R. Co. v. Wheeling,
13 Gratt. 'Va.) 40.

76. Newhall v. Galena, etc., E. Co., 14 111.

273; Price v. Pernsvlvania R. Co., 209 Pa.
St. 81, 58 Atl. 137;" Pittsburgh v. Pennsyl-
vania R. Co., 48 Pa. St. 355; Philadelphia,
etc., R. Co. V. Philadelphia, etc., R. Co., 1

Pa. Dist. 73.

So long as the directors act in good faith
in determining whether the construction of a
branch line is advis.able, their determination
is conclusive and not subject to review by
the court. Ulmer v. Lime Rock E. Co., 98
Me. 579, 57 Atl. 1001, 66 L. R. A. 387.

77. Baltimore, etc., R. Co. v. Waters, 105
Md. 396, 66 Atl. 685, 12 L. R. A. N. S. 326;
Price V. Pennsylvania E. Co., 209 Pa. St. 81,
58 Atl. 137; Rudolph v. Pennsylvania, etc.,

R. Co., 166 Pa. St. 430, 31 Atl. 131; Volmer's
Appeal, 115 Pa. St. 166, 8 Atl. 223 [affirming
1 Pa. Co. Ct. 301]; French v. Philadelphia,
etc.. R. Co., 13 Phila. (Pa.) 187.
Who may object.— Where a railroad com-

pany is expressly authorized to construct
such branches " as it may deem necessary to
increase its business and accommodate the
trade and travel of the public," if the
branch is not constructed in good faith for
the purposes specified, the state, and not the
individual over whose lands it is constructed,
is the proper party to complain. Rudolph v.

Pennsylvania, etc., R. Co., 166 Pa. St. 430,
31 Atl. 131.

If a railroad company has no right to con-
struct a branch road, its construction may
be enjoined at the suit of a person whose
lands will be taken or injured thereby
(Groelet V. Metropolitan Transit Co., 48 Hun
(N. Y.) 520, 1 N. Y. Suppl. 74) ; or of a
turnpike company whose road will be crossed
by the proposed branch (Baltimore, etc..

Turnpike Co. v. Union R. Co., 35 Md. 224, 6
Am. Rep. 397).

78. Pittsburgh i;. Pennsylvania R. Co., 48
Pa. St. 355.

79. Newhall v. Galena, etc., R. Co., 14 111.

273; French v. Philadelphia, etc., R. Co., 13
Phila. (Pa.) 187.

Condemnation of property for lateral or
branch roads see Eminent Domain, 15 Cyc.
500.

80. McAboy's Appeal, 107 Pa. St. 548.

81. St. Louis, etc., R. Co. v. Petty, 63 Ark.
94, 37 S. W. 300.

82. St. Louis, etc., R. Co. v. Petty, 57 Ark.
359, 21 S. W. 884, 20 L. R. A. 434.

83. Goelet v. Metropolitan Transit Co., 48
Hun (N. Y.) 520, 1 N. Y. Suppl. 74.

84. Boca, etc., R. Co. v. Sierra Valleys R.
Co., 2 Cal. App. 546, 84 Pac. 298; Biles v.

Tacoma, etc., R. Co., 5 Wash. 509, 32 Pac.

211.

85. Volmer's Appeal, 115 Pa. St. 166, 8
Atl. 223 [affirming 1 Pa. Co. Ct. 301].

86. Waddell's Appeal, 84 Pa. St. 90; Hays
V. Risher, 32 Pa. St. 169; Shoenberger v.

Mulhollan, 8 Pa. St. 134; Harvey v. Lloyd,

3 Pa. St. 331.

87. Hays v. Briggs, 74 Pa. St. 373 [revers-

ing 3 Pittsb. 504], holding, however, that the
" landing " contemplated by the statute is a
place for loading and unloading boats, and
not a harbor for them whether loaded or

empty, and further, that under the statute a

[IV, B, 2, a]
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description.'* There is a similar English statute authorizing the construction

of railroads leading to mines. *' A contract on the part of a railroad company
to build a branch or spur track from its main Une to a mill or other private enter-

prise is not contrary to public policy.*'

b. What Constitutes Lateral of Branch Road. A lateral railroad is an off-

shoot from a main line °' proceeding from some point on such line between its

termini,'^ and is but another name for a branch road."^ The determination as

to what is a branch road does not depend upon either its length or direction.'*

but the term implies the existence of a main line ^ and that the branch shall be

constructed from some point thereon,"' although a lateral or branch road may be
constructed from a point on the main Une in the same general direction as the

main Une."' So also a branch road may be constructed from one of the terminal

points of the main line,'* and extend in the same general direction so as to

constitute in effect an extension thereof; '" and the character of the road as a

lateral or branch road is not affected by the fact that it will connect with the

road of another company,' or -with another road or branch of the same corn-

landing cannot be allotted to a person desir-

ing to build a lateral railroad where the
owner in good faith requires the land for his

own use. .

88. Waddell's Appeal, 84 Pa. St. 90; Keel-
ing i;. Grifiin, 56 Pa. St. 305.

89. Bishop r. Xorth, 12 L. J. Exch. 362,
11 JJ. & W. 418, 3 R. & Can. Cas. 459, hold-

ing that under a statute authorizing the
" owners or proprietors of any mines of
coal " within certain parishes to make rail-

wars to convey their coals to a canal over
the lauds of any person or persons upon pay-
ing or tendering satisfaction for the damage
occasioned, this power is not limited to per-
sons who were proprietors at the time of the
passage of the act but extends to other per-
sons who have become so subsequently, and
that such owners or proprietors are empow-
ered to make railroads to be traversed by
locomotive engines.
90. Butler r. Tifton, etc., R. Co., 121 Ga.

817, 49 S. E. 763.

Contract to maintain branch.— Where a
branch road is constructed to a mine under
a contract providing that the mine owner
shall construct the substructure and the rail-

road company " maintain and operate " the
branch, if a bridge constituting a part of
such substructure is washed away, it is the
duty of the railroad company, under its con-
tract to " maintain," to reconstruct it, al-

though under the contract it will be the prop-
erty of the mine owner. Louisville, etc., R.
Co." V. U. S. Iron Co., 118 Tenn. 194, 101
S. W. 414.

91. Baltimore, etc., R. Co. r. Waters, 105
Md. 396, 66 Atl. 685, 12 L. R. A. X. S. 326;
Blanton r. Richmond, etc., R. Co., 86 Va.
618, 10 S. E. 925.

92. Newhall r. Galena, etc., R. Co., 14 111.

273; Baltimore, etc., R. Co. r. Waters. 105
Md. 396, 66 Atl. 685, 12 L. R. A. X. S.

326.

93. Newhall r. Galena, etc., R. Co., 14 111.

273. But see Florida, etc., R. Co. c. Pensa-
cola, etc., R. Co., 10 Fla. 145.

94. ilcAboy's Appeal, 107 Pa. St. 548;
Volhner r. Schuylkill River East Side R.
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Co., 1 Pa. Co. Ct. 301 [ajprmed in 115 Pa.

St. 166, 8 Atl. 223].
An elevated track running from the orig-

inal terminus of a railroad in a city, along a

wharf, is a branch road. McAboy's Appeal.
107 Pa. St. 548.

A road running at right angles from the
main line at an intermediate point between
its termini is neither a lateral road nor an
extension, but a branch road. Florida, etc.,

R. Co. r. Pensacola, etc., R. Co., 10 Fla. 145.

95. Goelet v. Metropolitan Transit Co., 48
Hun (X. Y.) 520, 1 X. Y. Suppl. 74; Biles

V. Tacoma, etc., R. Co., 5 Wash. 509, 32 Pac.

211; Hodder i". Kentucky, etc., R. Co., 7 Fed,

793.

96. Biles c. Tacoma, etc., R. Co., 5 Wash.
509, 32 Pac. 211.

A disconnected road is an independent line

and not a branch. A branch is an oflFshoot

of the trunk, and cannot exist independently
of it. St. Louis, etc., R. Co. c. Pettv, 57 Ark.
359, 21 S. W. 884, 20 L. R. A. 434.

97. Atlantic, etc., R. Co. r. St. Louis, 66
Mo. 228 {^reversing 3 Mo. App. 315]; Blan-
ton r, Richmond, etc., R. Co., 86 Va. 618.

10 S. E. 925.

98. McAboy's Appeal, 107 Pa. St. 548;
Western Pennsylvania R. Co.'s Appeal, 99
Pa. St. 155; Delabole Slate Co. v. Bangor,
etc., R. Co., 6 North Am. Co. Rep. (Pa.) 337;
Howard County v. Boonville Cent. Nat. Bank,
108 U. S. 314,"2 S. Ct. 689, 27 L. ed. 738.

99. Atlantic, etc., R. Co. v. St. Louis, 66
:Mo. 228 \reiers\ng 3 Mo. App. 315] ; Mc-
Aboy's Appeal, 107 Pa. St. 548; Western
Pennsylvania R. Co.'s Appeal, 99 Pa. St. 155.

1. Baltimore, etc., R. Co. v. Waters, 105
Md. 396, 66 Atl. 685, 12 L. R. A. X. S. 326;
Blanton r. Richmond, etc., R. Co., 86 Va.
618, 10 S. E. 925.
A branch need not run from a terminus of

the main line when constructed to form a

connection with another railroad. Baltimore
etc., R. Co. r. Wheeling. 13 Gratt. (Va.) 40.

Under the New Jersey statute which ex-
pressly authorizes the construction of a

branch road for the purpose of forming a
connection with another road, the branch
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pany,^ or a union depot in the same city as one of its original termini.^ A branch
road may also, in the absence of any provision to the contrary, be constructed which
is of greater length than the main line,* or a branch may be constructed from a

branch, or two branches have a common stem leading to the main Une, provided
neither exceeds the length prescribed by statute from such main line.^

C. Termini, Connections, and Extensions — l. Termini— a. In General.

In the absence of any constitutional or statutory restrictions a railroad company
may be authorized to construct a railroad having both of its termini in the same
town, city, or village.' If the statute or charter under which a railroad is con-

structed specifies its termini, such provision must be complied with; ' but where
the legislature does not undertake definitely to fix the termini or one of the termini

of a railroad, a reasonable discretion should be allowed the company as to the loca-

tion,' which, unless clearly abused, will not be interfered with." This rule applies

where the terminus is designated by terms of indefinite description such as "at,"

"near," and the like,*" or as being on a state or county line without fixing the

may be constructed in the form of a loop,

leaving the main line on one side of the
connection and returning to it on the other.

Greenville, etc., R. Co. u. Grey, 62 N. J. Eq.
768, 48 Atl. 568 [reversing 59 N. J. Eq.
372, 46 Atl. 638].

2. Glick V. Baltimore, etc., E. Co., 19 D. C.

412; Baltimore, etc., R. Co. v. Waters, 105
Md. 396, 66 Atl. 685, 12 L. R. A. N. S.

326.

3. State V. St. Louis, etc., R. Co., 3 Mo.
App. 180.

4. Volmer's Appeal, 115 Pa. St. 166, 8 Atl.

223 [affirming 1 Pa. Co. Ct. 301].
5. Wheeling Bridge, etc., Co. v. Camden

Consolidated Oil Co., 35 W. Va. 205, 13

S. E. 369.

6. National Docks R. Co. v. New Jersey
Cent. R. Co., 32 N. J. Eq. 755.
Under a statutory provision that the ter-

mini of the road shall be stated in the
charter or articles of incorporation, it is not
required that the termini shall be in dif-

ferent towns, cities, or villages, and a rail-

road company may be authorized to construct
a road for the purpose of forming a connec-

tion between two other roads having both
of its termini in the same town ( Long
Branch Com'rs v. West End R. Co., 29 N. J.

Eq. 586) ; or to construct a road in a cir-

cular form having both of its termini in

the same place (Collier v. Union R. Co.,

113 Tenn. 96, 83 S. W. 155) ; and under a
statute authorizing a railroad company to
construct and operate a road between the

points named in the articles of incorporation
" commencing at or within, and extending to

or into any city, village, town, or place

named as a terminus," a road may be con-

structed having both of its terminal points
within the same city (State v. Union Ter-
minal R. Co., 72 Ohio St. 455, 74 N. E. 642).

7. Com. V. Franklin Canal Co., 21 Pa. St.

117; Union Pac. R. Co. v. Hall, 91 U. S.

343, 23 L. ed. 428 [affirming 28 Fed. Cas.
No. 16,601, 4 Dill. 479].
Terminus on state line bounded by river.—

Where the eastern terminus of a railroad
is designated as a, point " on the western
boundary " of a certain state, and the legal

boundary of the state is the mid-channel

of a river between the state named and an-

other state, the terminus must be on the

shore of the river in the state named. Union
Pac. R. Co. f. Hall, 91 U. S. 343, 23 L. ed.

428 [affirming 28 Fed. Cas. No. 16,601, 4
DiU. 479].

8. Fall River Iron Works Co. v. Old Colony,
etc., E. Co., 5 Allen (Mass.) 221; Parke's
Appeal, 64 Pa. St. 137; Northern Pac. R. Co.

V. Doherty, 100 Wis. 39, 75 N. W. 1079.

9. Georgia R., etc., Co. v. Maddox, 116 Ga.
64, 42 S. E. 315; Fall River Iron Works Co.

V. Old Colony, etc., R. Co., 5 Allen (Mass.)
221; .Parke's Appeal, 64 Pa. St. 137;
Northern Pac. R. Co. v. Doherty, 100 Wis.
39, 75 N. W. 1079.

10. Georgia.— Bridwell v. Gate City Ter-
minal Co., 127 Ga. 520, 56 S. E. 624, 10

L. R. A. N. S. 909; Geoi-gia R., etc., Co. v.

Maddox, 116 Ga. 64, 43 S. E. 315.

Massachusetts.— Fall River Iron Works
Co. V. Old Colony, etc., R. Co., 5 Allen 221.

North Carolina.— Purifoy v. Richmond,
etc., R. Co., 108 N. C. 100, 12 S. E. 741.

Pennsylvania.— Parke's Appeal, 64 Pa.
St. 137.

Tennessee.— Collier v. Union R. Co., 113
Tenn. 96, 83 S. W. 155.

See 41 Cent. Dig. tit. "Railroads," § 113.
Applications of rule.— Where a company is

authorized to construct a road from a cer-
tain point to " a point on " a certain river
" in or near " a certain city, the location
of its terminus at a point on the river
named and about three miles from the city

named is authorized. Sherwood v. Atlan-
tic, etc., R. Co., 94 Va. 291, 26 S. E. 943.

A railroad company authorized to con-

struct a road from a point " at or near " its

present terminus may construct it by start-

ing at a point two thousand four hundred
and seventy-five feet from such terminus,

where the existing conditions indicate that

it thereby exercises a sound judgment, and
such point need not be in any particular

direction from the present terminus of the

road. Fall River Iron Works Co. v. Old
Colony, etc., R. Co., 5 Allen (Mass.) 221.

Where one terminus is designated as such
a point on another railroad " at " a certain

city " as shall be found most practicable,"

[IV, C. 1, a]
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particular point." Where a railroad company is authorized to construct a road

to one or the other of two cities named, it may select either of such places as its

terminus."

b. Construction Into Cities, Towns, and Villages. An authority to construct

a railroad "to" or "from" a certain city, town, or village is not restricted to the

corporate limits; '^ but authorizes the company to construct its road from a point

within," or to a point within the place named as a terminus,'" particularly where

the company is authorized by its charter to acquire property within such place; '°

and in the absence of any restriction, express or imphed, the company may, so

the location of the terminus at a point on
such railroad one thousand yards outside
of the city limits and at the most practicable
point is thereby authorized. Purifoy v. Rich-
mond, etc., R. Co., i08 N. C. 100, 12 S. E. 741.
Where the terminus of a railroad is desig-

nated by its charter as " a point on " a
certain railroad, " at or near " a certain
town, the selection of a point on the rail-

road one and one-half miles from the town
is authorized. Parke's Appeal, 64 Pa. St. 137.

Where the westerly terminus of a tunnel
was defined as being on the " western shore
of the Hudson River, and within or near
Jersey City or Hoboken," the word " shore "

is not used in its strictest sense as mean-
ing land between the limits of high and low
water, but in the popular sense as that
Jersey City is built upon the western shore
of the Hudson river. Morris, etc., R. Co.
«. Hudson Tunnel R. Co., 38 N. J. L. 548.

A charter provision authorizing a com-
pany to construct a railroad " to connect
with any railroad constructed or to be con-

structed at any point on the northern bound-
ary of Brie or Warren county " grants power
to terminate the road at any point on the
boundary the company may select, and does
not limit the terminus to another railroad.

Com. V. Cross Cut R. Co., 53 Pa. St. 62.

Under a statute authorizing the construc-
tion of a railroad " beginning at a point on
Lake Superior, in the state of Minnesota
or Wisconsin " westward to " some point on
Puget Sound," the point on Lake Superior
at which the company is to start and which
is to be the eastern terminus is left to the
discretion of the company, and is not neces-
sarily confined to a single point, and the
company having touched at a point on Lake
Superior does not transcend its powers by
selecting its eastern terminus at another
point further east. Northern Pac. R. Co.
V. Doherty, 100 Wis. 39, 75 N. W. 1079.
The words " at or near McGee station,"

when used in a railroad charter as a designa-
tion of one terminus of the railroad, should
be held to mean a locality and not as having
reference to a fixed and definite point. Col-

lier V. Union R. Co., 113 Tenn. 96, 83 S. W.
155.

11. Com. ». Cross Cut R. Co., 53 Pa. St.

62.

12. Sherwood v. Atlantic, etc., R. Co., 94
Va. 291, 26 S. E. 943.

13. Georgia Cent. R. Co. v. Union Springs,

etc., R. Co., 144 Ala. 639, 39 So. 473, 2

L. R. A. N. S. 144; Moses v. Pittsburgh,
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etc., R. Co., 21 111. 516; Tennessee, etc., R.

Co. t. Adams, 3 Head (Tenn.) 596; Rio

Grande R. Co. v. Brownsville, 45 Tex. 88.

Contra, Xorth Eastern R. Co. v. Payne, 8

Rich. (S. C.) 177.

In Pennsylvania railroad companies are

expressly authorized by statute to extend

their roads into any city, town, or village

named in their charters as a terminal point,

subject to the consent of the municipal au-

thorities of incorporated cities as to the

use of the streets, lanes, and alleys thereof.

Western Pennsylvania R. Co.'s Appeal, 99
Pa. St. 155.

14. Illinois.— McCartney v. Chicago, etc.,

R. Co., 112 111. 611; Chicago, etc., R. Co. !;.

Chicago, etc., R. Co., 112 lU. 589.

Pennsylvania.— Western Pennsylvania R.

Co.'s Appeal, 99 Pa. St. 155.

, Tennessee.— Tennessee, etc., R. Co. t.

Adams, 3 Head 596.

United States.— Colorado, Eastern R. Co.

V. Union Pac. R. Co., 41 Fed. 293.
Canada.— In re Bronson, 1 Ont. 415.
See 41 Cent. Dig. tit. " Railroads," § 114.

Contra.— North Eastern R. Co. v. Payne, 8
Rich. (S. C.) 177.

A difference in phraseology with regard to

the different termini as " from " one city

to "any point in" another city does not
affect the application of the rule, and the

company may construct its road from a
point within the first city. McCartney v.

Chicago, etc., R. Co.. 112 111. 611.
15. Georgia Cent. R. Co. v. Union Springs,

etc., R. Co., 144 Ala. 639, 39 So. 473, 2

L. R. A. N. S. 144; Waycross Air-Line E.

Co. r. Offerman, etc., R. Co., 109 Ga. 827,
35 S. E. 275: Moses v. Pittsburgh, etc., E.
Co., 21 111. 516; Rio Grande R. Co. v. Browns-
ville, 45 Tex. 88.

Occupancy of streets and public places.

—

While the legislature may authorize the con-
struction and operation of a railroad through
a

_
city or town and upon its streets, even

without the consent of the municipality,
such authority must be conferred expressly
or by necessary implication, and an author-
ity to construct its road " to " a town or
city does not authorize it arbitrarily to
appropriate and occupy any street or public
place which it may choose without regard
to the injury or inconvenience which may
result to the public or to private individuals.
Ruttles V. Covington, 10 S. W. 644, 10 Kv.
L. Rep. 766.

'

16. Moses );. Pittsburgh, etc., R. Co., 21
111. 516.
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far as the state is concerned, fix its terminus at any point within such place." A
railroad company may also construct its road into a certain place where the charter

designates its terminus as being "at," ^* or "at or near" such place; " and where

a statute authorizes the construction of a railroad "between" two places, such

places are not excluded and the road may be constructed into them.^ Under a

charter authorizing the construction of a railroad "to" or "from" a certain town
or city, the company is not, however, obhged to construct its road into such place

but may stop at the corporate limits,^' or if it goes within the corporate limits

is not obliged to estab'ish its terminal at any particular point within such limits ;^^

but when authorized to construct its road from a certain place it cannot stop at

a point neither on nor within but entirely outside of the corporate limits.^'

2. Connections— a. With Other Railroads.^* Where a railroad company is

authorized to construct its road so as to connect with another railroad,^^ if the

17. Georgia.— Waycrosa Air-Line R. Co.

V. Offerman, etc., R. Co., 109 Ga. 827, 35

S. E. 275.

Illinois.— Chicago, etc., R. Co. v. Chicago,

etc., R. Co., 112 111. 589.

Missouri.— St. Louis, etc., R. Co. v. Han-
nibal Union Depot Co., 125 Mo. 82, 28
S. W. 483.

Pennsylvania.— Western Pennsylvania R.
Co.'s Appeal, 99 Pa. St. 155.

United States.— Coloiiado Eastern R. Co.
V. Union Pac. R. Co., 41 Fed. 293.

See 41 Cent. Dig. tit. "Railroads," § 114.

Crossing other railroad.—^A railroad com-
pany authorized to cross any other railroad
" at any point in its route " may cross an-
other railroad to reach the point in a city

selected by it as its terminal point, although
it might have selected a, different terminal
in the city which would not have necessitated

a crossing. Waycross Air-Line R. Co. v.

Offerman, etc., R. Co., 109 Ga. 827, 35 S. E.
275.
Where a railroad is constructed by the

state under a statute providing for its con-
struction from one city to another, the fund
commission having control of its construc-
tion may, in the absence of any express
restriction, select the point within such city

for the terminus of the road, and the ac-

ceptance of a donation of certain lots by
the state will not bind it to locate the
terminal thereon. Taylor v. Whitney, 5 111.

61.

18. Mason v. Brooklyn City, etc., R. Co., 35
Barb. (N. Y.) 373.

19. Mohawk Bridge Co. v. Utica, etc., R.
Co., 6 Paige (N. Y.) 554; Ottawa v. Canada
Atlantic R. Co., 33 Can. Sup. Ct. 376 [affirm-
ing 4 Ont. L. Rep. 56, 1 Ont. Wkly. Rep.
349 {affirming 2 Ont. L. Rep. 336)].
20. Morris, etc., R. Co. v. New Jersey Cent.

E. Co., 31 N. J. L. 205.
21. People V. Louisville, etc., R. Co., (111.

1886) 5 N. E. 379. Compare Com. v. Erie,
etc., R. Co., 27 Pa. St. 339, 67 Am. Dee.
471.

22. People v. Louisville, etc., R. Co., (111.

1886) 5 N. E. 379.
Town and village of same name.— Where

a railroad company is authorized to con-
struct its road " from Amherst " to a cer-

tain point, without specifying the village of

Amherst, it may locate its terminus at any
point within the town and outside of the

village of Amherst. Hastings v. Amherst,
etc., R. Co., 9 Cush. (Mass.) 596.

23. Com. V. Erie, etc., R. Co., 27 Pa. St.

339, 07 Am. Dec. 471, holding further that

the location must be according to the cor-

porate limits as they existed at the time of

the act of incorporation, and that a con-

struction from a point within the corporate
limits as subsequently extended, which is

entirely outside of the original limits as

existing at the time of the act of incorpora-
ation, is not a compliance with the charter.

24. Statutory provisions in regard to con-
nections and interchange of traffic and facili-

ties for transfers see infra, X, B, 3, d.

25. See the cases cited infra, this note and
notes 26-32.

Construction of statute.— Where by one
section of the charter a railroad company
is authorized to construct and use a rail-

road along a certain line " and to connect
their railroad " with another, and by an-
other section is empowered to purchase a
railroad already laid on said line, the privi-

lege to connect is given to " their railroad,"
and it is immaterial whether it is purchased
or built. Cleveland, etc., R. Co. v. Erie,
27 Pa. St. 380. Where a statute authorizes a
company to construct a railroad to connect
with any railroad constructed or to be con-
structed at any point on the northern
boundary of certain counties, the gauge of
" said road " not to exceed a certain width,
the reference is to the company incorporated
and not to the road with which it may con-
nect. Com. V. Cross Cut R. Co., 53 Pa. St.

62. Where a railroad company is authorized
to connect its railroad with another railroad
" legally authorized to' come within the lim-

its of Erie," any railroad actually located
within such limits is legal within the mean-
ing of the act so long as it is not removed by
law, and its legal title to be where it is can-
not be inquired into collaterally in a suit

by the railroad company to enjoin the au-
thorities of the municipality from interfer-

ing with such connection. Cleveland, etc.,

R. Co. r. Erie, 27 Pa. St. 380.
Abandonment of line designated as termi-

nus.—A railroad company has a right to carry
on its railroad according to the plan laid

[IV, C, 2, a]
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statute or charter does not definitely specify the point of connection, a reasonable

discretion should be allowed the company as to its selection/" which unless mani-
festly abused will not be interfered with/' as where the point of connection is

indefinitely designated as "at" or "at or near" a certain place.^' Under a general

authority to connect with another railroad the connection need not be made in

a city, town, or village; ^^ but on the contrary an authority to connect with another

railroad does not in the absence of express provision authorize a railroad company
to construct its road through an incorporated city without the consent of the

municipal authorities for the purpose of forming such a connection; ^° and a statute

merely authorizing a municipahty to permit connections between railroad com-
Tjanies within its limits merely invests it with a discretionary power and does not
require that it should do so.'' Where a railroad company is authorized to extend
its road to any point in a certain county and to connect with any other railroad,

if such county is on the border line of the state the company may connect with

a road of another state at the state Une.^^

b. With Private Tracks or Switches.'^ In the absence of statute or agree-

ment the owners of adjacent property have no right to connect private tracks or

switches with a railroad without the consent of the railroad company/* Where
the right to such a connection is secured by contract, the rights of the parties

depend upon a proper construction of the agreement,^ which must also be
deemed to have been made subject to any existing statutes under which the com-
pany may be required to change or elevate the grades of its tracks in the interest

of public safety or to abohsh grade crossings,^' and a personal agreement between
a railroad company and a landowner, permitting such a connection, does not
pass to a lessee of the property.^' Under the constitutional and statutory pro-

visions in some states, however, the owners of lands, mills, warehouses, mines,

and the hke have an absolute right to connect private tracks or switches with

down in its act, although a junction con-

templated in the procuring of such act may
be frustrated by the abandonment of the line

with which it was the original intention of

the company to unite. Clarence R. Co. r.

Great North, of England, etc., E. Co., 6
Jur. 2G9, 2 R. & Can. Cas. 763.
26. Purifoy v. Richmond, etc., R. Co., 108

N. C. 100. 12 S. E. 741; Parke's Appeal,
64 Pa. St. 137.

27. Georgia R., etc., Co. v. Maddox, 116
Ga. 64, 42 S. E. 315; Parke's Appeal, 64
Pa. St. 137.

28. Georgia R., etc., Co. v. Maddox, 116
Ga. 64, 42 S. E. 315; Parke's Appeal, 64
Pa. St. 137.

Application of rule.—^Authority to connect
with another railroad " at " a certain city

does not require that the connection should
be made at a point within the city, but
authorizes a connection at a point one thou-

sand yards bevond the city limits (Purifoy
r. Richmond, "etc., R. Co., 108 N. C. 100,
12 S. E. 741) ; and where a railroad com-
pany is authorized to connect with another
railroad " at or near " & certain town, the
connection may be made at a point one and
one-half miles from such town (Parke's Ap-
peal, 64 Pa. St. 137).
29. Long Branch Com'rs v. West End R.

Co.. 29 N. J. Eq. 566.

30. Augusta f. Port Royal, etc., R. Co., 74
Ga. 658.

31. Augusta V. Port Royal, etc., R. Co., 74
Ga. 658.
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32. Com. K. Pittsburg, etc., R. Co., 58 Pa.
St. 26.

33. Duty to maintain and operate see in-

fra, X, A, 1, vj.

34. People v. Chicago, etc., R. Co., 57
111. 436. See also Vincent ;;. Chicago, etc.,

R. Co., 49 111. 33; Lancashire Brick, etc.,

Co. V. Lancashire, etc., R. Co., [1902] 1

K. B. 651, 71 L. J. K. B. 431, 86 L. T. Rep.
N. S. 176, 11 R. & Can. Tr. Cas. 138, 18
T. L. R. 330.
Effect of custom.— Where it is sought to

compel a railroad company to permit an in-
dividual to connect side-tracks with the road
on the ground of an alleged custom among
companies whose lines concentrate at the
place indicated, the custom must be clearly
shown to have existed so long as to have the
force of law. People r. Chicago, etc., R. Co.,

57 111. 436.
The mere occupancy and use of a switch

connecting with a railroad for a period of
seventeen years does not amount to an irrev-
ocable license to use it for all time without
compensation or control regardless of the
public duties and business necessities of the
company. Heyl v. Philadelphia, etc., E. Co.,
51 Pa. St. 469 [affirming 6 Phila. 42].

35. Coe V. New Jersev Midland R. Co., 28
N. J. Eq. 100 [affirmed in 28 N. J. Eq.
593].

36. Swift V. Delaware, etc., R. Co., 66
N. J. L. 34, 57 Atl. 4.'i6.

37. People v. Chicago, etc., R. Co., 57 111.

436.
'
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railroads in their vicinity,^' which right cannot be defeated by any contract

between the railroad company and a third party.^'

3. Extensions/" A railroad company cannot, without legislative authority,

extend its road beyond the termini originally authorized,*' but the legislature

may authorize it to do so,*^ and to construct an extension longer than the original

38. lUmois.— Chicago, etc., K. Co. v. Suf-

fern, 129 III. 274, 21 N. E. 824 [affvrming

27 111. App. 404].
Permsylvania.— Eeeser v. Philadelphia,

etc., R. Co., 215 Pa. St. 136, 64 Atl. 376;
Pittsburgh, etc., E. Co. v. Eobinson, 95 Pa.
St. 426.

Wisconsin.— Bartlett v. Chicago, etc., R.
Co., 96 Wis. 335, 71 N. W. 598.

United States.— Olanta Coal Min. Co. v.

Beech Creek R. Co., 144 Fed. 150.

England.— See Bell v. Midland R. Co., 10

C. B. N. S. 287, 7 Jur. N. S. 273, 30 L. J.

C. P. 273, 4 L. T. Rep. N. S. 293, 9 Wkly.
Rep. 612, 100 E. C. L. 287; Bell v. Midland
R. Co., 3 De G. & J. 673, 60 Eng. Ch. 673,
44 Eng. Reprint 1429.

See 41 Cent. Dig. tit. "Railroads," § 118.
Ohstrnction of highway.—A statute pro-

viding that a railroad company shall not
prevent any adjacent landowner from con-
structing a lateral road and connecting it

with the railroad in such manner as not to
interfere with its use does not authorize
such an adjacent owner to lay railroad
tracks upon a public highway. Com. v.

Greybill, 17 Pa. Super. Ct. 514.
Expense of interlocking device.— Where a

landowner has a statutory right to a switch
connection with a railroad, and the switch
has been constructed and the connection
made, if the railroad subsequently makes
an alteration in its line and is required to
put in an interlocking device at the point
of connection, it must do so at its own ex-

pense and permit the owner of the switch
to continue to use it as altered. Woodruff
V. Brecon, etc., R. Co., 28 Ch. D. 190, 54
L. J. Ch. 620, 52 L. T. Rep. N. S. 69, 33
Wkly. Rep. 125.

Compelling company to restore connection.— Where a railway company has wrongfully
taken up and removed the rails forming a
connection between its line and a siding be-

longing to plaintiff, the company may be
compelled by mandatory injunction at its own
expense to restore the connection. Portway
V. Colne Valley, etc., R. Co., 7 R. & Can. Tr.

Cas. 102.

Under the English statutes it is held that

the right given by section 76 of the Rail-

ways Clauses Consolidation Act of 1845 to

the- owner of lands adjoining a railway, to

lay down collateral branches of railway and
require the railway company to connect such

branches with their railway, is not an ab-

solute right apart from any question as to

the mode of dealing with the connection,

and that the statute does not confer any
right to a connection for a mere private

switch (Lancashire Brick, etc., Co. v. Lan-
cashire, etc., R.' Co., [1902] 1 K. B. 651,

71 L. J. K. B. 431, 86 L. T. Rep. N. S. 176,

11 R. & Can. Tr. Cas. 138, 18 T. L. R. 330) ;

and the statute further provides that the

railway company shall not be bound to make
such connections in any place which they

have set apart for a specified purpose with
which such communication will interfere

(Richard v. Great Western R. Co., 11 R. &
Can. Tr. Cas. 133).
39. Reeser v. Philadelphia, etc., R. Co., 215

Pa. St. 136, 64 Atl. 376.

40. Under power to build branch lines see

supra, IV, B, 2, b.

41. Greenwich, etc., R. Co. v. Greenwich,

etc., Electric R. Co., 172 N. Y. 462, 65 N. E.

278 [affirming 75 N. Y. App. Div. 220, 78

N. Y. Suppl. 24].
42. Rice v. Rock Island, etc., R. Co., 21

HI. 93; Cross v. Peach Bottom R. Co., 90

Pa. St. 392. See also Ex p. South Carolina

R. Co., 2 Rich. (S. C.) 434, holding that

under a legislative authority to extend a
railroad the company has the same power
to acquire lands of private individuals either

by purchase or condemnation as for the con-

struction of its original line.

Necessity for consent of stock-holders to

amendments authorizing extensions of road
see CoBPOEATiONS, 10 Cyc. 209, 211.

Construction of statutes.—A grant to a
railroad company of the right to extend and
unite with any other railroad in the state

gives a general authority to extend to any
other road it may select within the pre-

scribed limits (Belleville, etc., R. Co. v.

Gregory, 15 111. 20, 58 Am. Dec. 589) ; and
a charter authorizing the construction of a
railroad " to the place of shipping lumber "

on a tide water river, gives the right of

extending the road across the flats and over
tide water to a point at which lumber may
be conveniently shipped (Peavey v. Calais

R. Co., 30 Me. 498).
Extension by municipal consent.— Where

a railroad company is authorized with the
permission of the authorities of a city to

extend its road through such streets as the
authorities " might from time to time per-

mit," the power is a continuing one and not
exhausted by a single grant of permission
for a particular extension. People v. New
York, etc., R. Co., 45 Barb. (N. Y.) 73,

20 How. Pr. 44.

Designation of termini.— If it be necessary
for a statute authorizing an extension to
designate its termini this is sufficiently done
by a statute authorizing an extension from
a given point to intersect another railroad

at such point thereon as the company mak-
ing the extension shall select. Newcastle,
etc., R. Co. V. Peru, etc., R. Co., 3 Ind. 464.
Under the Tennessee statute of 1897 pro-

viding that corporations organized under the
statute of 1875 or amendments thereto may

[IV, C, 3]
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line; ^ and where the right to extend is given by the statute under which the

company is incorporated no specific amendment of the charter is necessary to

authorize an extension.*^ What is in effect an extension may also be made under

an authority to construct branch roads,^ and a power to extend a road beyond

its original terminus includes the power to acquire the use of the road of another

company beyond such poiat; *° but a statute authorizing an alteration in the

route or termini for the purpose of improving the line does not authorize an
extension of the line beyond the one of the original termini/' Any requirements

or conditions imposed by the statute authorizing the extension must be compUed
with/' Where a railroad company is authorized to extend its road, the extension

must be from a point on the road already built and not a separate and independent

road/" and the extension must be .from one of the original termini and not a

departure from an intermediate point,™ and it must be substantially in the same
general direction as the road already constructed/^ So also where a railroad

amend their charters in the manner pre-
scribed by such statute, which prescribes
the form for an amendment for the purpose
of obtaining power to construct a railroad
" over the following routes, which are in
addition to the route already granted to it

by its charter," a railroad company may
obtain the power to extend its road over new
and additional routes by procuring an amend-
ment to its charter describing such ad-
ditional routes with reasonable particularity
and giving the termini of each. Collier v.

Union R. Co., 113 Tenn. 96, 83 S. W.
155.

43. Laconia St. R. Co.'s Petition, 71 N. H.
355, 52 Atl. 458, construing the provisions

of the New Hampshire statutes as showing
an intention on the part of the legislature

to authorize the building of extensions and
branches of such a nature as to change the
original purposes of the corporation.

44. Florida Cent., etc., E. Co. v. Bell, 43
Fla. 359, 31 So. 259, holding that under the
Florida statute of 1874, a railroad company
may extend its line by a resolution of the

board of directors, designating the route of

the proposed extension in the manner pre-

scribed and filing and recording the same
in the office of the secretary of state, without
any specific amendment of the charter or ac-

tion on the part of the stock-holders of the

company.
45. See supra, IV, B, 2, b.

46. Union Pac. R. Co. v. Mason City, etc.,

R. Co., 128 Fed. 230, 64 C. C. A. 348 [affirm-

ing 124 Fed. 409, and affirmed in 199 U. S.

160, 26 S. Ct. 19, 50 L. ed. 134].

47. Greenwich, etc., R. Co. v. Greenwich,
etc., Electric R. Co., 172 N. Y. 462, 65

N. E. 278 \affirming 75 N. Y. App. Div. 220,

78 N. Y. Suppl. 24],

48. Brooklyn, etc., R. Co. v. Long Island

R. Co., 72 N. Y. App. Div. 496, 76 X. Y.

Suppl. 777, holding that where a railroad

company incorporated under a statute re-

quiring it to begin and complete its road
within a certain period under penalty of

forfeiting its corporate existence is au-

thorized to construct an extension by a stat-

ute providing that the new grant shall be
subject to all of the conditions of the act

under which the company was organized, the

[IV, C, 3]

conditions as to the time of beginning and

completing the road apply to the extensions.

Filing certificate of location.— Under
_
a

statute authorizing a company to extend its

road, provided that before so doing it shall

file in the office of the secretary of state
" a certificate stating the point at or near

which such extension in this state shall

commence and terminate," a certificate is

sufficient which fijces one terminus at a speci-

fied point and the other at a point on the

state line not definitely stated but which
can be determined from the description given

of the route of the extension. Decpwater
R. Co. V. Lambert, 54 W. Va. 387, 46 S. E.

144.

49. Savannah, etc., R. Co. v. Shiels, 33 6a.

601; Atty.-Gen. v. West Wisconsin R. Co., 36

Wis. 466.

Authority to extend a road "from any
point" in a city to another specified point

will be construed as meaning from any point

within the city which is upon the road as

already constructed. Savannah, etc., R. Co.

f. Shiels, 33 Ga. 601.

50. Leverett v. Middle Georgia, etc., R. Co.,

96 Ga. 385, 24 S. E. 154; People v. New
York, etc., R. Co., 45 Barb. (N. Y.) 73,

26 How. Pr. 44; Atty.-Gen. v. West Wiscon-
sin R. Co., 36 Wis. 466; Works v. Junction

R. Co., 30 Fed. Cas. No. 18,046, 5 McLean
425.

A railroad company cannot " side-track " a
town which was one of its original termini by
constructing an extension from an inter-

mediate point, leaving a part of the original

line as a spur track from the new main
line to such town. Leverett v. Middle
Georgia, etc., R. Co., 96 Ga. 385, 24 S. E.
154.

If the company is expressly authorized to
extend its road " from a point at or near
the present terminus " of its track in a
certain city, an extension starting at a point

two thousand four hundred and seventy-five

feet from the terminus of its track is not
unauthorized. Fall River Iron Works Co. v.

Old Colony, etc., R. Co., 5 Allen (Mass.)
::2i.

51. People V. New York, etc., R. Co., 45
Barb. (N. Y.) 73, 26 How. Pr. 44, holding
that while the extension need not pursue
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company is authorized to extend its road to a specified point, the statute will be
construed as contemplating the most direct eligible route considered with refer-

ence to faciUty of construction; " but it is entirely within the discretion of the

company as to where the work of construction shall begin/^ provided it is upon
the line authorized by the statute or charter."

D. Survey or Record of Location— l. Survey. A railroad company
when authorized to lay out and construct a railroad may enter upon private

property for the purpose of exploration and preUminary surveys, without being

guilty of a trespass or actionable wrong,^' and such entry and survey, if no unneces-
sary damage be done, does not constitute a taking of the property for which
compensation must be made.^° The company may make any number of experi-

mental surveys at pleasure before finally locating its route,^' but it has no right

to institute experimental condemnation proceedings along the different surveys
before making a final selection in order to ascertain which would be the cheapest

route.^'

2. Filing Map, Profile, or Record. It is frequently required by general

statutes or charter provisions that a railroad company shall file a map, profile,

or description of the location of its road in the counties through which it passes,^*

the same precise direction as the portion of

the road to which it is attached, it must
hare the same general direction and not a
direction to opposite or widely divergent
points of the compass.

52. Savannah, etc., K. Co. ». Shiels, 33 Ga.
601.

Feasibility of route.— If the routes between
the points named in the statute as the ter-

mini of an extension are equally feasible,

the most direct would be contemplated, but
if there is a difference in their feasibility a
reasonable discretion should be allowed the
railroad company. Newcastle, etc., K. Co.

V. Peru, etc., R. Co., 3 Ind. 464.

53. Cleveland, etc., E. Co. v. Speer, 56 Pa.
St. .325, 94 Am. Dec. 84.

54. Com. V. Franklin Canal Co., 21 Pa. St.

117.

55. Burrow v. Terre Haute, etc., E. Co.,

107 Ind. 432, 8 N. E. 167; Ward v. Toledo,

etc., E. Co., 1 Ohio Dec. (Reprint) 553, 10
West. L. J. 365.

56. See Eminent Domain, 15 Cyc. 658.

57. Neal v. Pittsburgh, etc., E. Co., 2 Grant
(Pa.) 137.

Effect of preliminary survey: As constitut-

ing a location see supra, IV, A, 1. As affect-

ing right to change location see infra, IV, E,

1, a. In cases of conflicting locations see

infra, IV, F, 1.

58. Neal v. Pittsburgh, etc., E. Co., 2 Grant
(Pa.) 137.

59. Indiana.— Caffyn v. State, 91 Ind. 324.

Maine.— Nicholson v. Maine Cent. E. Co.,

97 Me. 43, 53 Atl. 839.

Massachusetts.— Housatonic E. Co. v. Lee-
etc, E. Co., 118 Mass. 391; Hazen v. Boston,
etc., E. Co., 2 Gray 574.

Michigan.— Toledo, etc., E. Co. v. East
Saginaw, etc., E. Co., 72 Mich. 206, 40 N. W.
436.

Missouri.— Kansas Citv Interurban E. Co.,

V. Davis, 197 Mo. 669, '95 S. W. 881, 114
Am. St. Eep. 790.

"New York.— Stephens v. New York, etc.,

E. Co., 175 N. Y. 72, 67 N. E. 119 {reversing

61 N. Y. App. Div. 612, 70 N. Y. Suppl.
1149].
West Virginia.— Chesapeake, etc., R. Co.

V. Deepwater R. Co., 57 W. Va. 641, 50 8. E.
890.

See 41 Cent. Dig. tit. "Railroads," § 121.

Where the location is fixed by charter.

—

Under the New York statute which requires

the filing of a map of the proposed location,

and notice thereof to persons through whose
land it passes, who may thereafter institute

proceedings to have the location changed, it

is held that if the location is fixed by the

legislature so that it could not be changed
at the instance of such landowners, it is not
necessary to file the map or give the notice

required by the statute. In re Coney Island,

etc., E. Co., 12 Hun (N. Y.) 451.

Filing map of part of route.—A statute re-

quiring a railroad company before construct-

ing any part of its road to file a profile map
in the office of the county clerk of the route
intended to be adopted in that county is not
satisfied by the filing of a map of a part or

section of the route in the county. Kansas
City Interurban E. Co. v. Davis, 197 Mo.
669, 95 S. W. 881, 114 Am. St. Eep. 790.

Effect of filing map.— Under the New York
statute requiring a. railroad company before

constructing its road to file a map of its

route, it is held that while the filing of the

map and giving the notice required will con-

stitute a prior right as against another rail-

road company or other corporation seeking to

condemn the same property, it does not con-

stitute any interest in or lien upon the land
which will prevent the state itself from ac-

quiring such location for a different public

use without compensation to the railroad

companv. Adirondack R. Co. v. People, 176

U. S. 335, 20 S. Ct. 460, 44 L. ed. 492 [af-

firminq 160 N. Y. 225, 54 N. E. 689 (revers-

ing 39 N. Y. App. Div. 34, 56 N. Y. Suppl.

869)1.
Effect of failure to record map.— The mere

[IV, D, 2]
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or with the secretary of state,™ or corporation commission;*^ and there are similar

requirements in regard to branch roads/^ extensions/^ and changes of location.''

Branches constituting a part of the proposed road and designated and surveyed

at the same time as the main line may be included in the map filed of the survey

thereof; °^ but where a railroad company is authorized to construct branches

before or after the completion of its main Une, a survey for a branch hne need

not be filed with the survey of the main hne but may be filed separately. °° The

object of these requirements is to furnish permanent record evidence of the true

and exact location and boundaries of the road," and to fix and determine the

failure on the part of the railroad company
to record in a certain county the maps of the
lands taken by it, as required by statute, is

not of itself fatal to a recovery by the com-
pany in an action of ejectment. Hannibal,
etc., R. Co. v. Moore, 45 Mo. 443.
Under the English statutes a railroad com-

pany is required to deposit certain plans of

its proposed road and cannot, without the
consent of adjoining landowners, deviate
therefrom further than the limits of devia-

tion provided by the general statutes or spe-

cial act {Beardmer v. London, etc., R. Co., 1

Hall & T. 161, 47 Eng. Reprint 1367, 13 Jur.
327, 18 L. J. Ch. 432, 1 Macn. & G. 112, 47
Eng. Ch. 112, 41 Eng. Reprint 1205, 5 R. &
Can. Cas. 728 ; Wrigley v. Lancashire, etc., R.
Co., 4 Giffard 352, 9 Jur. N. S. 710, 8 L. T.

Rep. N. S. 267, 66 Eng. Reprint 742) ; which
distance varies according to the nature of the
locality, as where the road passes through a
town (Elliott V. South Devon R. Co., 2 Exch.
725, 17 L. J. Exch. 262, 5 R. & Can. Cas.

500) ; the vertical deviation being meas-
ured not from the surface level but from
the datum line (North British R. Co. v.

Tod, 12 CI. & F. 722, 10 Jur. 975, 4
R. & Can. Cas. 449, 8 Eng. Reprint 1595);
and the lateral deviation from center to

center of the authorized width of road-bed
without regard to slopes and embanlcments
(Doe V. Bristol, etc., R. Co., 9 L. J. Exch.
232, 6 M. & W. 320, 2 R. & Can. Cas.

75). Tunnels must be constructed at the

place designated upon the plan without any
deviation (Little r. Newport, etc., R. Co., 12

C. B. 752, 17 Jur. 209, 22 L. J. C. P. 39,

7 R. & Can. Cas. 280, 1 ^^Idy. Rep. 81, 74
E. C. L. 7-52) ; and where the road is con-

structed upon an arch or viaduct such . arch
or viaduct must be constructed not only at

the place but in the particular manner and
of the dimensions shown upon the plan de-

posited (Atty.-Gen. v. Tewkesbury, etc., R.

Co., 1 De G. J. & S. 423, 9 Jur. N. S. 951,

32 L. J. Ch. 482, 8 L. T. Rep. N. S. 682, 66

Eng. Ch. 423, 46 Eng. Reprint 168). The re-

striction as to deviation applies only to the

line of railroad itself (Doe v. North Stafford-

shire R. Co., 16 Q. B. 526, 15 Jur. 944, 20

L. J. Q. B. 249, 71 E. C. L. 526) ; and does

not prevent the" company from taking such
other land as may be necessary for collateral

purposes outside of the lines of deviation pro-

vided it is included in the plans and books
of reference deposited (Finck r. London, etc.,

R. Co., 59 L. J. Ch. 458, 44 Ch. D. 330, 62

L. T. Rep. N. S. 881, 38 Wkly. Rep. 513; Doe
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V. North Staffordshire R. Co., suyra) ; and

land within the limits of deviation in the de-

posited plans but not actually taken in the

first instance may be subsequently taken for

the purposes of sidings (/re re Yorkshire,

etc., R. Co., 1 Jur. N. S. 975). An unauthor-

ized deviation may be enjoined at the suit of

a landowner (Wrigley v. Lancashire, etc., R.

Co., 4 Giffard 352, 9 Jur. N. S. 710, 8 L. T.

Rep. N. S. 267, 66 Eng. Reprint 742) ;
pro-

vided he will sustain such special and sub-

stantial damage as to entitle him to such

relief (Dover Harbour v. London, etc., R.

Co., 3 De G. F. & J. 559, 7 Jur. N. S. 453,

30 L. J. Ch. 474, 4 L. T. Rep. N. S. 387, 9

Wkly. Rep. 523, 64 Eng. Ch. 559, 45 Eng.

Reprint 995; Holyoake v. Shrewsbury, etc.,

R. Co., 5 R. & Can. Cas. 421) ; but the par-

ties are bound by what is represented on

plans deposited pursuant to orders of the

house of parliament only in so far as they

are incorporated in or referred to by the act

(Beardmer x>. London, etc., R. Co., 1 Hall &
T. 161, 47 Eng. Reprint 1367, 13 Jur. 327.

18 L. J. Ch. 432, 1 Macn. & G. 112, 47 Eng.

Ch. 112, 41 Eng. Reprint 1205, 5 R. & Can.

Cas. 728; North British R. Co. r. Tod, 12

CI. & F. 722, 10 Jur. 975, 4 R. & Can. Cas.

449, 8 Eng. Reprint 1595).
60. Mercer County Traction Co. v. United

New Jersey R., etc., Co., 65 N. J. Eq. 574,

56 Atl. 897 {reversed on other grounds in 68

N. J. Eq. 715, 61 Atl. 461] ; Chesapeake, etc.,

R. Co. V. Deepwater R. Co., 57 W. Va. 641,

50 S. E. 890.

61. See Fayetteville, etc., R. Co. v. Aber-
deen, etc., R. Co., 142 N. C. 423, 55 S. E.

345.

62. Biles v. Tacoma, etc., R. Co., 5 Wash.
509. 32 Pac. 211.

Branch roads generally see supra, IV, B, 2.

63. See Mercer County Traction Co. v.

United New Jersey R., etc., Co., 65 N. J. Eq.

574, 56 Atl. 597 [reversed on other grounds
in 68 N. J. Eq. 715, 61 Atl. 461].
Extensions generally see supra, IV, C, 3.

64. Vail V. Morris, etc., R. Co., 21 N. J. L.

189; Matter of Riverhead, etc., R. Co., 36

N. y. App. Div. 514, 55 N. Y. Suppl. 938.

Right to change location see infra, IV, E, 1.

65. Toledo, etc., R. Co. v. East Saginaw,
etc., R. Co., 72 Mich. 206, 40 N. W. 436.

66. Greenville, etc., R. Co. !'. Grey, 62 N. J.

Eq. 768, 48 Atl. 568 [affirming 60 N. J. Eq.
153, 46 Atl. 636].

67. Hazen r. Boston, etc., R. Co., 2 Gray
(Mass.) 574; Stephens r. New York, etc., R.
Co., 175 N. Y. 72, 67 N. E. 119. See also
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rights of the raiboad company and others interested or affected by such location,"'

and the filing should be done by authority of the directors of the company."'' Any
express provisions of the statute as to what the map or location filed shall show
must be complied with,'" and in any case a mere general designation of the loca-

tion is insufficient,'' but the exact location and limits thereof must be shown. '^

A requirement that the company shall file a "survey" of its route does not neces-

sarily require a map or profile but may be compUed with by designating the

location by words and figures,'^ but there must be sufficient data in some form
from which the exact and true location may be ascertained," Where a railroad

company is required to file the "location" of its road, a definite reference in the

written description to a map or pl-an is a part of the description and may be referred

to to explain or make certain the terms of such description; '^ but not to modify
or control the written description of the location,'" and a map or plan not referred

to in the written description cannot be used to supply defects therein." So also

the map filed cannot in any way control or modify the charter of the company
and when the two conJhct th« latter must control.'* It is not essential that the
location when filed should bear any date; " and where the statute requires the

location to be filed with the county commissioners "approved by them and

Grand Rapids, etc., R. Co. v. Cheseboro, 74
Mich. 466, 42 N. W. 66.

Under the New York statute one object
of reqmring the map to be filed is for the
information of the owners and occupants of

the land through which the proposed route
passes who -within a certain time after notice
thereof may propose a diflferent route and
have a commission appointed to pass upon
the merits of the routes proposed. New York,
etc., E. Co. V. New York, etc., E. Co., 11

Abb. N. Cas. 386.
68. Hazen ». Boston, etc., R. Oo., 2 Gray

(Mass.) 574.

69. Northern Pac. R. Co. v. Doherty, 100
Wis. 39, 75 N. W. 1079, holding that where
the president of a railroad company files

with the secretary of the interior a map
showing the proposed route of the road as
provided in the act of incorporation, without
authority of the board of directors, and the

map is rejected by the secretary, it is a
nullity. See also Nicholson v. Maine Cent.

R. Co., 97 Me. 43, 53 Atl. 839, holding that
if the president's communication accompany-
ing the act of filing the location stating that

he is acting by the authority of the di-

rectors is not suificient evidence of his

authority, it is immaterial where that board
of directors and subsequent boards acquiesce

in the action of the president for a period of

nearly thirty years.

70. Housatonic R. Co. v. Lee, etc., R. Co.,

118 Mass. 391; Mercer County Traction Co.

V. United New Jersey, etc., R. Co., 65 N. J.

Eq. 574, 56 Atl. 897 \reversed, on other

grounds in 68 N. J. Eq. 715, 61 Atl. 461].

71. Conver's Appeal, 18 Mich. 459.

It is not necessary to specify in the plans

deposited by a railroad company the particu-

lar works which the company may propose

to make upon the land to be taken. It is

sufficient if the works are referred to gener-

ally. Weld 17. South-Western R. Co., 32 Beav.

340, 19 Jur. N. S. 510, 33 L. J. Ch. 142, 8

L. T. Rep. N. S. 13, 1 New Rep. 415, ,11

Wkly. Rep. 448, 55 Eng. Reprint 133.

[9]

72. Oonver's Appeal, 18 Mich. 459; Ste-

phens V. New York, etc., B. Co., 175 N. Y.
72, 67 N. E. 119.

Sufficiency of map.—A map on which the
proposed road is marked by a single red line

without any indication whether the line is

the center or exterior line of the route, or of

its width or of the amount of land to be
taken, is insufficient (Stephens p. New York,
etc., R. Co., 175 N. Y. 72, 67 N. E. 119;
New York, etc., R. Co. v. New York, etc., R.
Co., 11 Abb. N. Cas. (N. Y.) 386) ; but
where the map filed shows the location of the
center line of the track, it is not insufficient

because it fails to state or show the gauge
or width between the rails, where the charter
provides for a standard gauge road the width
of which is so well known that the courts
and everyone else will take notice thereof
(Bay City Belt-Xine R. Co. v. Hitchcock, 90
Mich. 533, 51 N. W. 808); and where the
map filed shows a single line running along
a road, and a notice thereon states that the
center line of the railroad track is eighteen
feet from the westerly line of the road, it is

sufficiently certain as to the location of the
railroad and the land to be taken (In re

Coney Island, etc., R. Co., 12 Hun (N. Y.)
451).

73. Atty.-Gen. v. Stevens, 1 N. J. Eq. 369,
22 Am. Dec. 526.

74. Conver's Appeal, 18 Mich. 459.
75. Grand Junction R., etc., Co. i;. Middle-

sex County Com'rs, 14 Gray (Mass.)
553.

76. Hazen v. Boston, etc., R. Co., 2 Gray
(Mass.) 574.

77. Housatonic E. Co. v. Lee, etc., E. Co.,

118 Mass. 391.

78. Mason v. Brooklyn City, etc., E. Co.,

35 Barb. (N. Y.) 373.

79. Nicholson v. Maine Cent. R. Co., 97
Me. 43, 53 Atl. 839, holding further that the
subsequent insertion by mistake of an errone-
ous date cannot affect the validity of the fil-

ing as of the date when the location was
actually filed.

[IV. D, 2]
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recorded," the approval of the location need not be signed by the different mem-
bers of the board, but it is sufficient if attested by the clerk who is the recording

officer of the commissioners as a court.'" Under some of the statutes the filing

of the map and survey or location is a condition precedent to the right to institute

condemnation proceedings," and some of the statutes expressly require that

it shall be done before any part of the road is constructed,'^ but imder others it

may be done after the road is constructed,*^ or located,'* and is not an essential

step in effecting a valid location.'^

3. Evidence of Location. In order to prove that a location was made it is

not necessary for the railroad company to produce the engineers who made the

survey to tes ify to their work, but the plan or map of the survey is the best evi-

dence of what was done.'° In case of a controversy between rival companies
as to priority of location, if there is no statute requiring a record of the location

adopted, the action of the company must be proved by other evidence, but when
proved it has the same effect as though it had been recorded and settles the date

of appropriation and the exact location ; " and where the statute requires a map
to be filed but permits it to be done after the road is located, the fifing of a map
of its survey, if authorized by the company, while not conclusive is -prima fade
proof of its adoption a the location of the road." The map or location filed by
the railroad company pursuant to a statutory requirement is conclusive evidence

against the railroad company as to what has been taken.'* A certified copy of

the record of the location of a railroad from the records of a town is admissible

to prove the location; ™ and in a proceeding to enforce a tax in aid of a railroad,

the permanent location of the road is sufficiently shown by the map and profile

filed by it as required by statute, together with proof that the road has been
actually constructed upon the line indicated thereon.''

E. Change or Abandonment of Location— l. Change of Location—
a. In General. While it has been stated as a general rule that after a railroad

company has definitely adopted a particular location for its road it cannot change
it without legislative authority, °^ the decisions are not uniform as to what con-

80. Nicholson v. Maine Cent. R. Co., 97 Illinois.— Cairo, etc., E. Co. v. Woodyard,
Me. 43, 53 Atl. 839. 226 III. 331, 80 N. E. 882.

81. See Eminent Domain, 15 Cyc. 817. Mississippi.— Lusby v. Kansas City, etc.,

88. See Caffyn v. State, 91 Ind. 324; Kan- E. Co., 73 Miss. 360, 19 So. 239, 36 L. R. A.

sas City Interurban E. Co. v. Davis, 197 Mo. 501.

669, 95 S. W. 881, 114 Am. St. Eep. 790; Neto Torfc.— Erie R. Co. v. Steward, 170
Stephens v. New York, etc., R. Co., 175 N. Y. N. Y. 172, 63 N. E. 118 [affirming 61 N. Y.

72, 67 N. E. 119. App. Div. 480, 70 N. Y. Suppl. 698] ; People
83. Fayetteville, etc., R. Co. v. Aberdeen, v. New York, etc., E. Co., 45 Barb. 73, 26

etc., R. Co., 142 N. C. 423, 55 S. E. 345. How. Pr. 44; Mason v. Brooklyn City, etc.,

84. Chesapeake, etc., R. Co. v. Deepwater R. Co., 35 Barb. 373; Hudson, etc.. Canal Co.

R. Co., 57 W. Va. 641, 50 S. E. 890. v. New York, etc., R. Co., 9 Paige 323.
85. Fayetteville, etc., R. Co. v. Aberdeen, Ohio.— Little Miami E. Co. !;. Naylor, 2

etc., E. Co., 142 N. C. 423, 55 S. E. 345; Ohio St. 235, 59 Am. Dec. 667; Moorhead
Chesapeake, etc., R. Co. i'. Deepwater E. Co., v. Little Miami R. Co., 17 Ohio 340; Chap-
57 W. Va. 641, 50 S. E. 890. man v. Mad River, etc., R. Co., 1 Ohio Dec.

86. Johnston v. Callery, 184 Pa. St. 146, (Eeprint) 565, 10 West. L. J. 399.

39 Atl. 73. Pennsylvania.— Neal v. Pittsburg, etc., R.
87. Williamsport, etc., R. Co. v. Philadel- Co., 2 Grant 137; Lippincott v. Mine Hill,

phia, etc., R. Co., 141 Pa. St. 407, 21 Atl. etc., R. Co., 2 Leg. Chron. 310.

645, 12 L. E. A. 220. See 41 Cent. Dig. tit. "Railroads," § 123.

88. Chesapeake, etc., E. Co. v. Deepwater The effect of a designation by the directors

E. Co., 57 W. Va. 641, 50 S. E. 890. of the line of the road is the same as if it

89. Hazen v. Boston, etc., E. Co., 2 Gray had been specifically designated in the char-

(Mass.) 574, holding that if the company ter, and where the company has located the

constructs its road outside of the limits of line between its terminal points it is con-

the location as filed, it is liable in trespass. eluded by that location and no change of

90. Hatch V. Vermont Cent. E. Co., 28 Vt. route can thereafter be made without legis-

142. lative authority. Erie E. Co. v. Steward, 170
91. Caffyn v. State, 91 Ind. 324. N. Y. 172, 63 N. E. 118 [affirming 61 N. Y.
92. Georgia.— Brown v. Atlantic, etc., E. App. Div. 480, 70 N. Y. Suppl. 698].

Co., 126 Ga. 248, 55 S. E. 24. The successor of one railroad company can-

[IV, D, 2]



RAILROADS [33 Cye.J 131

stitutes a location within the application of the rule."^ A mere survey not adopted
by the directors of the company is not a location which will prevent a subsequent
survey and adoption of a different route/' and a mere shifting of the position of

the tracks within the limits of the right of way is not a change of location. °^ So
also if the first location as shown by the map filed is not such as is authorized

by the charter of the company it cannot control the charter and will not prevent
a second location which is so authorized/' and contracting for the construction

of a road upon a particular route will not prevent the company from changing the

route if it has never been actually adopted by the directors of the company in

the manner prescribed. °' The authorities are practically uniform to the effect

that after the road has been located and actually constructed no change can be
made without legislative authority/* even where the object of the change of loca-

tion is to straighten curves and reduce grades, and if made would be a benefit

to the public; '" and while there is some conflict as to the right to change the loca-

tion after it has been selected but before the road is constructed, the better rule

would seem to be that after a particular location has been definitely adopted the

company cannot, without legislative authority, change it merely from motives of

convenience, expediency, or economy,* or to avoid an unsatisfactory assessment
of damages;^ but that such changes may be made as are necessary to correct

errors in engineering or to avoid obstacles which would defeat or interfere with

a proper construction of the road,' the railroad company being liable for the
damages already actually sustained by landowners by reason of the prior loca-

tion.* In some cases it has been held that no change can be made after the assess-

ment of damages,^ but that a change may be made after the adoption of a location

and before the assessment; ° and in others that it may be made after assess-

not change the location made by its prede-
cessor without legislative authority. Brown
V. Atlantic, etc., R. Co., 126 Ga. 248, 55 S. E.
24.

The construction of a connecting track be-
tween the line of one railroad and another
for the purpose of exercising a, right of

passage over the latter road as secured by
a lease Is not a relocation of the main line

of such road but is merely a side-track, the
construction of which is included in the gen-

eral power to build the road. Lake Shore,

etc., R. Co. V. Baltimore, etc., R. Co., 149 111.

272, .37 N. E. 91.

93. See Williams v. Odessa, etc., R. Co., 7

Del. Ch. 303, 44 Atl. 821; Brown v. Atlantic,

etc., R. Co., 126 Ga. 248, 55 S. E. 24.

94. Neal v. Pittsburgh, etc., R. Co., 2 Grant
(Pa.) 137; Baldwin v. Hillsboro, etc., R. Co.,

1 Ohio Dec. (Reprint) 546, 10 West. L. J.

356.

A resolution to locate on a particular sur-

vey may be reconsidered unless acts have
been done giving rights under it and this may
be done by the directors without any action

on the part of the stock-holders of the com-
pany. Baldwin v. Hillsboro, etc., R. Co., 1

Ohio Dee. (Reprint) 546, 10 West. L. J.

356.

95. Chicago, etc., R. Co. v. Chicago, etc,

R. Co., 211 ill. 352, 71 N. E. 1017; Dougherty
V. Wabash, etc., R. Co., 19 Mo. App. 419.

96. Mason l). Brooklyn City, etc., R. Co.,

35 Barb. (N. Y.) 373.

97. Hudson, etc.. Canal Co. n. New York,
etc., R. Co., 9 Paige (N. Y.) 323; Baldwin
u. Hillsboro, etc., R. Co., 1 Ohio Dec. (Re-
print) 546, 10 West. L. J. 356.

98. Atlantic, etc., R. Co. v. Kirkland, 129

Ga. 552, 59 S. B. 220; Brown v. Atlantic,

etc., R. Co., 126 Ga. 248, 55 S. E. 24; Leverett
V. Middle Georgia, etc., R. Co., 96 Ga. 385,

24 S. B. 154; Cairo, etc., R. Co. v. Woodyard,
228 111. 331, 80 N. E. 882; State v. Mobile,
etc., R. Co., 86 Miss. 172, 38 So. 732, 122
Am. St. Rep. 277 ; Lusby v. Kansas City, etc.,

R. Co., 73 Miss. 360, 19 So. 239, 36 L. R. A.
510 \_diisafx>^omng Mississippi, etc., R. Co. v.

Devaney, 42 Miss. 555, 2 Am. Rep. 608]

;

Little Miami R. Co. v. Naylor, 2 Ohio St.

235, 59 Am. Dec. 667; Moorhead v. Little

Miami R. Co., 17 Ohio 340. Compare Ex p.

South Carolina R. Co., 2 Rich. (S. C.) 434.

Ko matter how necessary the change of
location may be it cannot be made after the
road is constructed without legislative au-
thority. Moorhead v. Little Miami R. Co.,

17 Ohio 340.

99. Cairo, etc., R. Co. v. Woodyard, 226
111. 331, 80 N. E. 882.

1. Lusby V. Kansas City, etc., R. Co., 73
Miss. 360, 19 So. 235, 36 L. R. A. 510.

2. Beale v. Pennsylvania R. Co., 86 Pa. St.

509; Neal v. Pittsburgh, etc., R. Co., 31 Pa.
St. 19. But see Gear v. Dubuque, etc., R.
Co., 20 Iowa 523, 89 Am. Dec. 550.

3. Hagner v. Pennsylvania, etc., R. Co.,

154 Pa. St. 475, 25 Atl. 1082.

4. Mahaska County R. Co. v. Des Moines
Valley R. Co., 28 Iowa 437 ; Gear V. Dubuque,
etc., R. Co., 20 Iowa 523, 89 Am. Dec. 550;
Hagner v. Pennsylvania, etc., R. Co., 154 Pa.
St. 475, 25 Atl. 1082.

5. Beale v. Pennsylvania R. Co., 86 Pa. St.

509; Neal V. Pittsburgh, etc., R. Co., 31 Pa.
St. 19.

6. Hagner v. Pennsylvania St. R. Co., 154
Pa. St. 475, 25 Atl. 1082.

[IV, E, l,a]
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ment,' at any time before actual construction.* A railroad company may change
the location of its road if expressly authorized to do so by a statutory or charter

provision/ and the authority for such change need not be given in the charter

or by an amendment thereto but may be given by a special enactment or genera]

railroad law/" or it may be impUed from a statute providing for the establishment

and use of union depots." Any conditions precedent imposed by the statute

must be complied with," and in some cases the statutes provide that changes

of location within cities, towns, or villages shall not be made after the road is

constructed without the consent of the municipal authorities." Statutes author-

izing changes in the location of railroads are strictly construed," and if the author-

ity is to change the location for certain causes or on certain conditions the right

is limited accordingly.^^ So also a statute authorizing a change in the location

7. Williams v. Odessa, etc., E. Co., 7 Del.

Ch. 303, 44 Atl. 821; Gear i;. Dubuque, etc.,

E. Co., 20 Iowa 523, 89 Am. Dec. 550.

8. Mahaska County R. Co. x>. Des Moines
Valley R. Co., 28 Iowa 437 ; Gear v. Dubuque,
etc., R. Co., 20 Iowa 523, 89 Am. Dec. 550.

9. Eel River, etc., R. Co. v. Field, 67 Cal.

429, 7 Pac. 814; Hewett v. St. Paul, etc., R.
Co., 35 Minn. 226, 28 N. W. 255 ; In re New
York, etc., R. Co., 88 N. Y. 279 {.affirming

25 Hun 556] ; Chaoman V. Mad River, etc.,

R. Co., 1 Ohio Dec." (Reprint) 565, 10 West.
L. J. 399.

Under a Massachusetts statute providing
that any railroad company " after having
taken land " for any portion of the road may
vary the direction provided they do not lo-

cate any part thereof " without the limits

prescribed by their act of incorporation," the
filing of the location as required by statute

is a taking of land, and the company may
at any time within the time limited for the
completion of the road file a new location

which location need not be within the limits

of the land previously taken but may be
upon any route which the company was orig-

inally authorized to adopt between the desig-

nated termini. Boston, etc., R. Corp. v. Mid-
land R. Co., 1 Gray (Mass.) 340.

Under the New York statute authorizing a
railroad company by a vote of two thirds

of its directors to change the location of the
road a resolution adopting a new location

through a specified county need not designate

the exact line upon which the road is to be
constructed. This may be done by subse-

quent proceedings. In re New York, etc.,

R. Co., 88 N. Y. 279 [affirming 25 Hun 556].

Under the Ohio statute authorizing the di-

rectors of a railroad to change the location

or termini, but providing that no change shall

be made which will involve the abandonment
of the road either partly or completely con-

structed, it is held that where a company
under its resolution for building a branch
line had a discretion as to the location of

its terminus and after building a track to

certain mines established the terminal sta-

tion about a mile from the end of such track

that part of the track beyond the station was
not a part of its line of road to which the

statute applied but merely a spur or switch

track. Mercantile Trust Co. v. Columbus,

etc., R. Co., 90 Fed. 148.

[IV, E, I, a]

Statute not authorizing change.— The gen-

eral corporation law of New York providing

for the correction of mistakes, informalities,

and defects in articles of incorporation does

not apply to amendments seeking to change
the route of a railroad where no mistake in

the original location is shown. Matter of

Riverhead, etc., R. Co., 36 N. Y. App. Div.

514, 55 N. Y. Suppl. 938.

10. Dewey v. Atlantic Coast Line R. Co.,

142 N. C. 392, 55 S. E. 292. See also Mc-
Cartney V. Chicago, etc., R. Co., 112 111. 611.

11. Dewey v. Atlantic Coast Line R. Co.,

142 N. C. 392, 55 S. E. 292.

12. Vail V. Morris, etc., R. Co., 21 N. J. L.

189 (holding that, under the New Jersey
statute requiring that a change of location

must be first approved by a suitable in-

spector, the certificate of whose appointment
shall accompany the return of the altera-

tion and be recorded with the secretary of

state, any variation of the location as pre-

viously recorded is invalid if not accompanied
by such certificate or recorded with the secre-

tary of state) ; Matter of Riverhead, etc.,

R. Co., 36 N. Y. App. Div. 514, 55 N. Y.

Suppl. 938 (holding that under the New York
statute the filing of a certificate of the pro-

posed change with a survey and map thereof

in the office of the county clerk is an
essential condition precedent which must be

complied with )

.

13. Chattanooga, etc., R. Co. v. Warthen,
98 Ga. 599, 25 S. E. 988; North Missouri
R. Co. V. Lackland, 25 Mo. 515; Erie R. Co.

V. Steward, 170 N. Y. 172, 63 N. E. 118
[affirming 61 N. Y. App. Div. 480, 70 N. Y.
Suppl. 698].
The North Carolina statute prohibiting

changes in railroad routes in cities except
with the sanction of a two-thirds vote of

the aldermen is held to apply only where
the railroad company of its own volition con-

templates a change of route and not where
the change is required by order of the cor-

poration commission acting within its legis-

lative authority. Dewey v. Atlantic Coast
Line R. Co., 142 N. C. 392, 55 S. E. 292.

14. Brown r. Atlantic, etc., R. Co., 126 Ga.
248, 55 S. E. 24.

15. Brown r. Atlantic, etc., R. Co., 126 Ga.
248, 55 S. E. 24; Moorhead v. Little Miami
R. Co., 17 Ohio 340; Works v. Junction R.
Co., 30 Fed. Cas. No. 18,046, 5 McLean 425.
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or route of a railroad does not authorize a change in the road after it has been
constructed," and a statute authorizing a railroad company after beginning the

construction of its road to make all necessary changes in its course or direction

does not authorize any change after the road is completed," nor will a mere pro-

hibition against making any change of location within a town or city after the

road has been constructed impliedly authorize a change of location after con-

struction at points outside of a town or city; " but where a railroad company
is authorized to change the route of the road it seems that such change may be
made at any time before construction,^' and a change of location may be made
after the road is constructed under an authority to change the location of and
"reconstruct'' the road,^° or to acquire such lands as the company might find

necessarjr for the site of the road "or to vary the plans thereof;"^' and where a

railroad company is authorized to change the location after construction a limita-

tion upon the time for the completion of the construction of the road applies

only to the original construction and will not prevent a relocation.^^ Where a

change of location is authorized on account of difficulty of construction it may
be made after the road has been partly constructed at any time before its con-

struction is complete at the place where the change is made,^^ but not after the

road is finally completed.^*

b. On Applieation of Landowner. In New York the statute requires a railroad

company to make and file a map or profile of the proposed location of its road
and give notice thereof to every occupant of land through which the route passes ;^^

and within fifteen days after such notice any owner or occupant of such lands

aggrieved by the proposed location may apply to a justice of the supreme court

for the appointment of commissioners to examine the route proposed by the
railroad company and the substitute therefor suggested by the petitioner.^" No
owner or occupant can make the appHcation except one whose lands have not
been acquired by the railroad company and after the service on him of the notice

provided for,^^ and the court cannot appoint the commission imtil the fifteen'

days allowed for the filing of such petitions has elapsed,^' and all persons entitled

to notice of the appHcation have been served.^' The justice to whom the appli-

16. Brown v. Atlantic, etc., R. Co., 126 Ga. N. Y. Suppl. 31 {.affirmed, in 143 N. Y. 669,
248, 55 S. E. 24; Little Miami R. Co. ». 39 N. E. 21].
Naylor, 2 Ohio St. 235, 59 Am. Dec. 667; 26. Matter of Niagara Falls Hydraulic
Moorhead ». Little Miami R. Co., 17 Ohio Power, etc., Co., 68 Hun (N. Y.) 391, 23
340, Sm each of which eases the wording of N. Y. Suppl. 31 [affirmed in 143 N. Y. 669,
the statute or the causes specified as au- 39 N. E. 21] ; Norton v. 'Wallkill Valley
thorizimg the change was held to show a R. Co., 61 Barb. (N. Y.) 476, 42 How. Pr.
legislative intent that the change should be 228.
made only before the construction of the Form of petition.— The petition for the
road. appointment of commissioners must set out

17. State t'. Mobile, etc., R. Co., 86 Miss. the objections of the petitioner to the route
172, 38 So. 732, 122 Am. St. Rep. 277. selected by the railroad company (People v.

18. Brown v. Atlantic, etc., R. Co., 126 Tubbs, 59 Barb. (N. Y.) 401 [affirmed in

Ga. 248, 55 S. E. 24. 49 N. Y. 356] ) ; and must be accompanied
19. Northern Missouri R. Co. v. Lackland, with a map and profile of the route desig-

25 Mo. 515, holding that the change may be nated by the company and of the proposed
made after instituting condemnation proceed- alteration thereof (Matter of Niagara Falls
ings and before a final judgment therein. Hydraulic Power, etc., Co., 68 Hun (N. Y.

)

30. Hewett v. St. Paul, etc., R. Co., 35 391, 23 N. Y. Suppl. 31 [affirmed in 143
Minn. 226, 28 N. W. 255. N. Y. 669, 39 N. E. 21] )

.

21. Ea> p. South Carolina R. Co., 2 Rich. 27. People v. Tubbs, 59 Barb. (N. Y.) 401
(S. C.) 434. [affirmed in 49 N. Y. 356].
22. Hewett v. St. Paul, etc., R. Co., 35 28. Jn re Long Island R. Co., 45 N. Y. 364.

Minn. 226, 28 N. W. 255. 29. In re Long Island R. Co., 45 N. Y. 364

;

S3. Atkinson v. Marietta, etc., R. Co., 15 People v. Lockport, etc., E. Co., 13 Hun
Ohio St. 21. (N. Y.) 211.

24. Moorhead n. Little Miami R. Co., 17 Notice to railroad company.— Under the
Ohio 340. original statute of 1850 it was held that no

25. Matter of Niagara Falls Hydraulic notice to the railroad company was necessary
Power, etc., Co., 68 Hun (N. Y.) 391, 23 of the application to appoint commissioners,

[IV, E, 1, b]
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cation is made cannot pass upon the merits of the case but merely appoint the

commission/" one of whom must be a civil engineer.^* All owners and occupants
of land to be affected by the proposed location, as well as the railroad company,
are entitled to notice of the proceedings and an opportunity to be heard.^ The
commissioners can only adopt the route proposed by the railroad company or the

substitute proposed by the objecting party, and cannot reject both and select a
different route.^^ The statute contemplates that one commission shall hear and
determine all objections to the proposed location within the county; ^* but if the

appointment of the first commission was premature and unauthorized and its

proceedings void, a second commission may be appointed. ^^ On appeal from the

decision of the commissioners, the appellate court can consider only questions

of law,^" and cannot substitute its judgment for that of the commission as to the

merits of the proposed routes;^' and if errors of law have been committed, all that

the appellate court can do is to send back the report.^' If it appears that the

commissioners have gone beyond the scope of their powers their decision will be
set aside. ^'

e. Change of Termini.*" Where a railroad company has once selected and
made valid location of its termini it cannot change the location without legislative

authority,^' and an authority to change the location of the route of the road applies

only to the route between the termini and does not authorize a change of the ter-

mini; ^ but a railroad company on constructing its road to or into a place named
as a terminus may temporarily use a particular point as a terminal without losing

the right to establish its permanent terminal at a different point within such

tut only of the subsequent proceedings before
them (Matter of Hartman, 9 Abb. Pr. N. S.

(N. Y.) 124) ; but that a copy of the peti-

tion for the appointment of commissioners
should be served upon the company as a part
of the notice of the hearing (People v. Tubbs,
59 Barb. (N. Y.) 401 ^affirmed in 49 N. Y.
506] ) ; but under the statute as since
amended a notice to the coropany of the ap-
plication for the appointment of commis-
sioners is required (see Matter of Niagara
Falls Hydraulic Power, etc., Co., 68 Hun
(N. Y.) 391, 23 N. Y. Suppl. 31 [affirmed
in 143 N". Y. 669, 39 N. E. 21] )

.

Service of notice.— The statutory notice on
an application for a change of the proposed
route of a railroad must be personally served.
People V. Lockport, etc., E. Co., 13 Hun
(N. Y.) 211.

30. Norton v. Wallkill Valley R. Co., 61
Barb. (N. Y.) 476, 42 How. Pr. 228.

31. Matter of Niagara Falls Hydraulic
Power, etc., Co., 68 Hun (N. Y.) 391, 23
N. Y. Suppl. 31 [affirmed in 143 N. Y. 669,
39 N. E. 21]; Norton v. Wallkill Valley R.
Co., 61 Barb. (N. Y.) 476, 42 How. Pr.
228.

No change can be made without the con-
currence of the civil engineer. In re Lake
Shore, etc., R. Co., 89 N. Y. 442.

32. People v. Tubbs, 49 N. Y. 356 [affirm-

ing 59 Barb. 401] ; In re Long Island R. Co.,

45 N. y. 364; Norton v. Wallkill Valley R.
Co., 63 Barb. (N. Y.) 77.

Lands affected.— Where the center line of

the railroad as proposed to be changed will

pass within twelve feet of the land of a cer-

tain owner and Within twenty feet of his

dwelling-house he is a person affected by the

proposed alteration and is entitled to notice

and an opportunity to be heard. Norton v.

[IV. E, I, b]

Wallkill Valley R. Co., 63 Barb. (N. Y.)

77.

33. Matter of Niagara Falls Hydraulic
Power, etc., Co., 68 Hun (N. Y.) 391, 23
N. Y. Suppl. 31 [affirmed in 143 N. Y. 069,

39 N. E. 21], holding, however, that the ac-

tion of the commissioners in aifirming the

route proposed by the company on condition
that it should narrow the right of way from
four rods to twenty feet is not a violation

of the statute.

The commissioners are not limited to the
lands of the petitioner in making the loca-

tion, but may and should make such location

beyond his lands as are necessitated by the

changes thereon so as to preserve and com-
plete the continuity of the line. People v.

Tubbs, 49 N. Y. 356 [affirming 59 Barb. 401].
34. People v. Tubbs, 49 N. Y. 356 [affirm-

ing 59 Barb. 401] ; In re Long Island R. Co.,

45 N. Y. 364.

35. In re Long Island R. Co., 45 N. Y. 364.

36. In re New York, etc., R. Co., 99 N. Y.
388, 2 N. E. 35 ; In re Lake Shore, etc., R.
Co., 89 N. Y. 442.

37. Matter of Niagara Falls Hydraulic
Power, etc., Co., 68 Hun (N. Y.) 391, 23
N. Y. Suppl. 31 [affirmed in 143 N. Y. 669,
39 N. E. 21].

38. In re Lake Shore, etc., R. Co., 89 N. Y,
442.

39. People v. Tubbs, 59 Barb. (N. Y.) 401
[affirmed in 49 N. Y. 356].
40. Extension of road beyond original ter-

mini see supra, IV, C, 3.

41. People V. Louisville, etc., R. Co., 120
111. 48, 10 N. E. 657 ; State v. Northern Pac.
R. Co., (Minn. 1903) 95 N. W. 297; Atty.-
Gen. 1-. West Wisconsin R. Co., 36 Wis. 466.
42. Atty.-Gen. v. West Wisconsin R. Co., 36

Wis. 466.
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place.^ The company may change the location of its termini if expressly author-

ized by statute to do so," and a change within a particular place may be impliedly

authorized by a statute providing for the construction and use of union depots.*^

2. Abandonment of Location.*' In the absence of any statutory provision on
the subject the question as to whether a railroad company has abandoned a par-

ticular location is largely one of intention/' and in the absence of other facts

showing such intention a mere lapse of time without constructing a railroad upon
the location adopted will not constitute an abandonment thereof; ** but a railroad

company authorized to construct a single road cannot have more than one loca-

tion in full force at the same time/° and if a company which has adopted one
location subsequently adopts another it thereby abandons the former; ^ and if

a railroad company is given an alternative right to construct a single railroad

upon one of several specified routes its adoption of one constitutes an abandon-
ment of the others.^' A railroad company incorporated to construct a road

between certain points has no right to abandon a portion of the chartered route

and construct only the remainder/^ nor in the absence of statutory authority can

a railroad company after constructing its road upon a particular location abandon
it and reconstruct the road upon another.^' A railroad company may abandon
a portion of its road after it has been constructed if authorized by statute to do
so/^ provided it complies with any conditions imposed by the statute.*^ In some

43. Georgia Cent. E. Co. v. Union Springs,
etc., E. Co., 144 Ala. 639, 39 So. 473, 2
L. E. A. N. S. 144; Colorado Eastern E. Co.
V. Union Pacific E. Co., 41 Fed. 293.
44. MempMs, etc., E. Co. v. Union E. Co.,

116 Tenn. 500, 95 S. W. 1019, holding that
under an authority to " change either ter-

minus of its line of railroad at any time
before the final location of the same " a
company which having started at one termi-
nus and located and acquired the right of

way for a part of its line but which has in

no manner located the remainder of the line

may change the other terminus.
45. State v. St. Louis, etc., E. Co., 3 Mo.

App. 180; Dewey v. Atlantic Coast Line 'E.

Co., 142 N. 0. 392, 55 S. E. 292.

46. Loss, abandonment, or forfeiture of

right of way or other interests in lands see

infra, V, L.
47. Stannard v. Aurora, etc., E. Co., 220

111. 469, 77 N. E. 254; Townsend v. Michi-
gan Cent. E. Co., 101 Fed. 757, 42 C. C. A.
570.

48. Stannard v. Aurora, etc., E. Co., 220
111. 469, 77 N. E. 254; Kansas City, etc., E.
Co. V. Kansas City, etc., E. Co., 129 Mo. 62,

31 S. W. 451; Pittsburgh, etc., E. Co. v.

Pittsburgh, etc., E. Co., 159 Pa. St. 331, 28
Atl. 155; Townsend v. Michigan Cent. E. Co.,

101 Fed. 757, 42 C. C. A. 570.

A' failure to keep the line staked after the
survey and to begin construction for five

years is not sufficient to establish an aban-
donment of the location. Pittsburgh, etc.,

E. Co. V. Pittsburgh, etc., E. Co., 159 Pa. St.

331, 28 Atl. 155.
49. Hagner v. Pennsylvania, etc., E. Co.,

154 Pa. St. 475, 25 Atl. 1082.
50. Hagner v. Pennsylvania, etc., E. Co.,

154 Pa. St. 475, 25 Atl. 1082; Stacey v. Ver-
mont Cent. E. Co., 27 Vt. 39.

51. Louisville, etc., E. Co. v. Louisville

City E. Co., 2 Duv. (Ky.) 175, holding that

in such a case the railroad company cannot
enjoin another company from subsequently
adopting and constructing a railroad upon
one of the routes abandoned or claim com-
pensation for svTch use.

52. Kansas City Interurban E. Co. v.

Davis, 197 Mo. 669, 95 S. W. 881, 114 Am.
St. Eep. 790; Dumvile v. Birkenhead, etc.,

Junction E. Co., 12 Beav. 444, 50 Eng. Ee-
print 1130; Cohen v. Wilkinson, 12 Beav.
125, 138, 13 Jur. 641, 18 L. J. Ch. 378, 411,
5 E. & Can. Cas. 741, 50 Eng. Eeprint 1008,
1013.
Remedies see infra, IV, E, 3.

53. Atlantic, etc., E. Co. v. Kirkland, 129
Ga. 552, 59 S. E. 220; Brown v. Atlantic,
etc., E. Co., 126 Ga. 248, 55 S. E. 24; State
V. Mobile, etc., E. Co., 86 Miss. 172, 38 So.

732, 122 Am. St. Eep. 277; Lusby v. Kansas
Citv, etc., E. Co., 73 Mo. 360, 19 So. 239, 36
L. E. A. 510.

Right to change location see supra, IV,
E, 1.

54. Northern E. Co. v. Manchester, etc., E.
Co., 66 N. H. 560, 31 Atl. 17, where two rail-

road companies were authorized to unite their

roads and to discontinue such portions of

either as were unnecessary by reason of the

union.
55. Williams v. Flint, etc., E. Co., 116

Mich. 392, 74 N. W. 641.

In Michigan the statute of 1891 provides

that upon the abandonment of a road or por-

tion thereof all parties who have contributed

to the construction of the discontinued road
shall be entitled to have refunded the amount
of their contribution with interest (In re

Flint, etc., E. Co., 105 Mich. 289, 63 N. W.
303; Flint, etc., E. Co. v. Eich, 91 Mich. 293,

51 N. W. 1001) ; and the statute not provid-

ing any method for ascertaining who are
claimants and bringing them before the court
it is held that while all claimants are en-

titled to notice and opportunity to be heard

[IV, E, 2]
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jurisdictions railroad commissioners have jurisdiction to prevent a railroad com-
pany from abandoning a portion of its road,^** but the enforcement of their orders

by the court will depend upon whether under the circumstances they are equitable

and just."

3. Remedies and Proceedings.^' A railroad company may be restrained by
injunction from making an unauthorized change of location/" and any person

who will sustain a special injury by such change which is of an irreparable char-

acter or cannot be adequately compensated in damages may maintain the suit.'"

Where a railroad company has made an unauthorized change of location it will

be liable for a resulting injury to property caused by the new location, although
such location does not actually touch plaintiff's property." Where a location

has been surveyed and adopted the question of abandonment can be raised only

by the state and not by a rival company seeking to appropriate the same loca-

tion."^ Where a railroad company is authorized by statute to change its route

it cannot be compelled to bridge or fill up a cut on the abandoned location if the

statute authorizing the change did not impose such condition."^ Where a com-
pany authorized to construct a certain hne of railroad resolves to abandon a por-

tion of the authorized route and construct a road only upon the remainder, a
landowner may resist the condemnation of his land for such purpose,"* or if done
by the directors without the consent of the stock-holders the latter may sue to

enjoin such action or the application of funds of the corporation to such purpose,"^

notice by publication is sufficient and that
claims must be seasonably presented for ad-
judication or be forever barred (Williams v.

Flint, etc., R. Co., 116 Mich. 392, 74 N. W.
641).

56. Railroad Com'rs r. Kansas City South-
ern E. Co., Ill La. 133, 35 So. 487, holding
that under the Louisiana constitution the
railroad commission can prevent the removal
or abandonment of a spur track already con-
structed and in which the public is inter-

ested but that in the particular case the
track was not in such use as rendered it

improper for the company under the cir-

cumstance to remove it.

57. State v. Des Moines, etc., E. Co., 84
Iowa 419, 51 N. W. 38, holding that where a
railroad company having constructed a road
Into a certain place subsequently abandoned
six miles of track and ran its trains into

such place over a leased line running parallel

with the track abandoned and the service

so furnished was adequate and the coat of

restoring and maintaining the abandoned
track would be a great burden upon the
company without substantial benefits to the
public an order of the railroad commissioners
for its restoration and maintenance was, un-
der the circumstances, unreasonable and
would not be enforced.

58. Application for change of Location by
a landowner and proceeding thereunder see

supra, IV, E, 1, b.

59. Brown c. Atlantic, etc., R. Co., 126
Ga. 248, 55 S. E. 24.

60. Atlantic, etc., E. Co. v. Kirkland, 129
Ga. 552, 59 S. E. 220; Brown r. Atlantic,

etc., R. Co., 126 Ga. 248, 55 S. E. 24.

The citizens of a town whi<:h was desig-

nated by the legislature as one of the ob-

jective points on the railroaid may enjoin

a change of location, which would aide-track

the town, although the company leaves a

[IV, E. 2]

spur track leading thereto from the main
line as relocated. Leverett t. iliddle Georgia,

etc., E. Co., 96 Ga. 385, 24 S. E. 154.

61. Little Miami E. Co. v. Naylor, 2 Ohio
St. 235, 59 Am. Dec. 667.

62. Pittsburgh, etc., R. Co. v. Pittsburgh,
etc., E. Co., 159 Pa. St. 331, 28 Atl. 155.

63. AlabajEoa, etc., E. Co. v. Brandon,
(Miss. 1893) 14 So. 438.
64. Kansas City Interurban E. Co. v.

Davis, 197 Mo. 669, 95 S. W. 881, 114 Am.
St. Eep. 790.

65. Dumvile v. Birkenhead, etc., Junction
E. Co., 12 Beav. 444, 50 Eng. Reprint 1130;
Hodgson V. Powers, 12 Beav. 392, 529, 14

Jur. 906, 965, 19 L. J. Ch. 356, 418, 50
Eng. Reprint 1111, U63 ; Cohen i: Wilkin-
son, 12 Beav. 125, 138, 13 Jur. 641, 18 L. J.

Ch. 378, 411, 5 E. & Can. Cas. 741, 50 Eng.
Reprint 1008, 1013.
Discretion of court.— If the work has been

partly completed circimastances may be
shown which will induce the court not to
interfere by injunction (see Hodgson v.

Powers, 12 Beav.' 392, 529, 14 Jur. 906, 965,
19 L. J. Ch. 418, 50 Eng. Reprint Ull,
1163) ; or the court may properly refuse
to interfere on the ground of acquiescence
on the part of plaintiff (Graham i\ Birken-
feld, 2 Hall &; T. 450, 47 Eng. Reprint 1760,
14 Jur. 494, 24 L. J. Ch. 445, 2 Maen. & 6.

147, 48 Eng. Ch. 146, 42 Eng. Reprint 57
[modifying 12 Beav. 460, 50 Eng. Reprint
il36]); and where, on the hearing of an
application for injunction to restrain the
construction of only a part of the road, it

appeared that since th« filing of the bill the
whole undertaking had been abandoned, the
court, while of the opinion that if the case
had remained as it was at the time of filing
^'-" bill an injunction should have beenthe
granted, refused it on the ground that such
relief was unnecessary by reason of the
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unless such stock-holders have lost their right to equitable relief by laches or

acquiescence. '"'

F. Conflicting Locations — i. In General. In the case of conflicting

grants of a specific location to different companies, the prior grant will control;"

but if no specific route is granted to either of two companies, no right to any
particular route accrues to either until it has determined upon a location.*^ In
such cases where the exact route is to be selected by the company, the prior right

will attach to that company which first definitely locates its line,"" without regard

to the dates of their respective charters,™ or dates of entry upon the property or

preliminary surveys or work of construction; '' and in the absence of statutory

regulations to the contrary, the first location belongs to the company which first

defines and marks out its route and adopts the same for its permanent location

by authoritative corporate action.'^ To constitute a valid location for such pur-

pose a mere preliminary survey is not sufficient, " but there must be an adoption
of a particular line or survey as a corporate act of the company itself;'* and if

after such survey but before its adoption another company surveys and adopts
the same location, the latter company will acquire the prior right thereto.'^ While

alteration in the existing circumstances
(Logan V. Courtown, 13 Beav. 22, 20 L. J.

Ch. 347).
66. Graham v. Birkenhead, etc., R. Co., 2

Hall & T. 450, 47 Eng. Reprint 1760, 14
Jur. 494, 20 L. J. Ch. 445, 2 Macn. & G. 146,

48 Eng. Ch. 146, 42 Eng. Reprint 57.

67. See Chesapeake, etc., Canal Co. v. Balti-

more, etc., E. Co., 4 Gill & J. (Md.) 1;

Morris, etc., R. Co. v. Blair, 9 N. J. Eq. 635.
68. Morris, etc., R. Co. v. Blair, 9 N. J. Eq.

635.
69. New Jersey.— Morris, etc., R. Co. v.

Blair, 9 N. J. Eq. 635.

Sew York.— Rochester, etc., R. Co. v. New
York, etc., E. Co., 110 N, Y. 128, 17 N. E.
680 tafirming 44 Hun 206].
North Carolina.— Fayetteville St. R. Co.

V. Aberdeen, etc., R. Co., 142 N. C. 423, 55
S. E. 345.

Pennsylvania.— Williamsport, etc., E. Co.
V. Philadelphia, etc., R. Co., 141 Pa. St. 407,
21 Atl. 645, 12 L, R, A. 220.

Vermont.—Barre R. Co. v. Montpelier, etc.,

E. Co., 61 Vt. 1, 17 Atl. 923, 15 Am. St. Eep.
877, 4 L. E. A. 785.

West Virginia.— Chesapeake, etc., E. Co.
V. Deepwater R. Co., 57 W. Va. 641, 50 S. E.
890.

Wisconsin.— Milwaukee Light, etc., Co. v.

Milwaukee Northern R. Co., 132 Wis. 313,
112 N. W. 663.

United States.— Denver, etc., R. Co. v. Ail-

ing, 99 U. S. 463, 25 L. ed. 438; Atlanta,
etc., R. Co. V. Southern R. Co., 131 Fed. 657,
66 C. C. A. 601; Utah, etc., R. Co. v. Utah,
etc., E. Co., 110 Fed. 879; Sioux City, etc.,

E. Co. V. Chicago, etc., R. Co., 27 Fed. 770.
See 41 Cent. Dig. tit. "Railroads," § 127.
70. Morris, etc., E. Co. v. Blair, 9 N. J.

Eq. 635; Milwaukee Light, etc., Co. v. Mil-
waukee Northern E. Co., 132 Wis. 313, 112
N. W. 663.

71. Atlanta, etc., E. Co. v. Southern E.
Co., 131 Fed. 657, 66 C. C. A. 601; Utah, etc.,

E. Co. p. Utah, etc., R. Co., 110 Fed. 879.
72. North Carolina.— Fayetteville St. R.

Co. V. Aberdeen E. Co., 142 N. C. 423, 55

S. E. 345.

Pennsylvania.— Pittsburgh, etc., E. Co. v.

Pittsburgh, etc., R. Co., 159 Pa. St. 331, 2S
Atl. 155; Williamsport, etc., R. Co. v. Phila-
delphia, etc., R. Co., 141 Pa. St. 407, 21 Atl.

645, 12 L. R. A. 220.

West Virginia.— Chesapeake, etc., R. Co.

V. Deepwater R. Co., 57 W. Va. 641, 50 S. E.
890.

Wisconsin.— Milwaukee Light, etc., Co. v.

Milwaukee Northern E. Co., 132 Wis. 313,

112 N. W. 003.

United States.— Utah, etc., R. Co. v. Utah,
etc., R. Co., 110 Fed. 879.

See 41 Cent. Dig. tit. " Railroads," § 127.

73. Morris, etc., R. Co. v. Blair, 9 N. J.

Eq. 635; Williamsport, etc., R. Co. v. Phila-
delphia, etc., R. Co., 141 Pa. St. 407, 21 Atl.

645, 12 L. R. A. 220.
74. Williamsport, etc., E. Co, c. Philadel-

phia, etc., R. Co., 141 Pa. St. 407, 21 Atl.

645, 12 L. R. A. 220; Chesajpeake, etc., R.
Co. V. Deepwater R. Co., 57 W, Va. 641, 50
S. E. 890; Milwaukee Light, etc. Co. v. Mil-
waukee Northern R. Co., 132 Wis. 313, 112
N. W. 663; Utah, etc., R. Co. v. Utah, etc.,

R. Co., 110 Fed. 879.

I/Ocation by improper authority.— Under
a statute imposing upon the president and
directors of a railroad company the duty of

locating its road, this duty cannot be dele-

gated, and a location made by an executive
committee is void as against a subsequent lo-

cation on the same ground made by the direc-

tors of another company. Weidenfeld r.

Sugar Run R. Co., 48 Fed. 615.

A survey followed by actual occupancy for

purposes of construction is a final appropria-
tion of a right of way granted by an act of

congress and is good as against a company
making a subsequent survey and seeking to

occupy the same location. Denver, etc., R.
Co. V. Ailing, m U. S. 463, 25 L. ed. 438.

75. Morris, etc., R. Co. p. Blair, 9 N. J.

Eq. G35; Williamsport, etc., R. Co. v. Phila-
delphia, ete., R. Co., 141 Pa. St. 407, 21 AtL

[IV. F. 1.]
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ordinarily the requisites of a valid location as against another company consist

in a preliminary survey followed by its adoption by the railroad company," it

seems that if there is a definite line or survey marked out which may be adopted,

it is not material when or by whom it was made;" and so it has been held that a

company may without a survey by engineers acquire a vaUd location as against

another company by staking out a line upon the abandoned road-bed of another

company,'* or by adopting a survey made by promoters for the benefit of the

company prior to its incorporation.'" Where the statute or charter requires a

railroad company before constructing its road or instituting condemnation pro-

ceedings to file a map or survey of its route, that company acquires the prior

right which first selects and adopts a location and files the map or survey

required,*" but if the statute authorizes this to be done after the road is located

or constructed, it is not essential to a vahd location.*' The institution of con-

demnation proceedings or acquisition of title to the property is not essential to

a location,*^ and where priority of right has been secured by priority of location

645, 12 L. R. A. 220 ; Milwaukee Northern E.
Co. V. Milwaukee Northern E. Co., 132 Wis.
342, 112 N. W. 672; Milwaukee Light, etc.,

Co. w. Milwaukee Northern R. Co., 132 Wis.
313, 112 N. W. 663; Utah, etc., R. Co. v.

Utah, etc., R. Co., 110 Fed. 879. But see

Cumberland R. Co. t. Pine Mountain R. Co.,

96 S. W. 199, 28 Ky. L. Rep. 574, holding
that a company which has begun at the end
of its line and is proceeding with its survey
and acquiring by purchase and condemnation
the land along the route surveyed, althougli

without any express action on the part of its

directors affirming the same, has a prior right

to the location as against another company
which with notice of what has been done
starts at an intermediate point and makes a
survey along the same route and adopts it

by action of its directors.
' 76. Williamsport, etc., R. Co. v. Philadel-

phia, etc., R. Co., 141 Pa. St. 407, 21 Ail.

645, 12 L. R. A. 220.

77. Morris, etc., R. Co. v. Blair, 9 N. J.

Eq. 635; ChesapeaKC, etc., R. Co. v. Deep-
water R. Co., 57 W. Va. 641, 50 S. E. 890;
Milwaukee Light, etc., Co. v. Milwaukee
Northern R. Co., 132 Wis. 313, 112 N. W.
663.

78. Fayetteville St. R. Co. v. Aberdeen,

etc., R. Co., 142 N. C. 423, 55 S. E. 345.

79. Chesapeake, etc., R. Co. v. Deepwater
E. Co., 57 W. Va. 641, 50 S. E. 890; Mil-

waukee Light, etc., Co. v. Milwaukee North-

ern E. Co., 132 Wis. 313, 112 N. W. 663.

Compare New Brighton, etc., E. Co. t'. Pitts-

burgh, etc., E. Co., 105 Pa. St. 13.

But the adoption does not relate back to

the date of the preliminary survey made by
the promoters of the company, and if prior

to its adoption another company surveys and
adopts the same location, the latter will se-

cure a prior right thereto. New Brighton,

etc., E. Co. V. Pittsburgh, etc., E. Co., 105

Pa. St. 13.

80. Morris, etc., E. Co. v. Blair, 9 N. J.

En. 635; Barre R. Co. v. Montpelier, etc., E.

Co., 61 Vt. 1, 17 Atl. 923, 15 Am. St. Eep.

877, 4 L. E. A. 785.

A survey may be adopted before the map is

made if the map is made subsequently afld
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filed before another company has done so.

Morris, etc., R. Co. v. Blair, 9 N. J. Eq.

635.

Under the New York statute it is held

that the mere filing of a map of the proposed
route does not constitute a valid location as

against another company, since notice thereof

must be given to occupants of the lands
through which it passes, upon whose applica-

tion within a certain time the location may
be reviewed by commissioners and changed
(New York, etc., R. Co. v. New York, etc.,

R. Co., 11 Abb. N. Cas. 386) ; but that where
the company has made and filed a map and
survey of the route it intends to adopt
and has given the required notice and no
change is made in the location so desig-

nated as the result of any proceedings in-

stituted by any owner or occupant of lands
affected, it thereby acquires a right to con-
struct its road upon such location which is

exclusive as against any other railroad com-
pany (Rochester, etc., R. Co. v. New York,
etc., R. Co., 110 N. Y. 128, 17 N. E. 680
[affirming 44 Hun 206]).
Under the Kentucky statute which requires

the filing of a map of the route it is held that
where one company has begun at the end of

its route and is proceeding in an orderly
way surveying its line, a second company
cannot with notice of what has been done
begin at an intermediate point and race with
the first company in continuing the survey,
and by first filing its map of the survey made
acquire a prior right to the location as
against the first company. Cumberland E.
Co. V. Pine Mountain E.'Co., 96 S. W. 199,
28 Ky. L. Eep. 574.

81. Fayetteville St. E. Co. v. Aberdeen,
142 N. C. 423, 55 S. E. 345 ; Chesapeake, etc.,

E. Co. V. Deepwater E. Co., 57 W. Va. 641,
50 S. E. 890; Milwaukee, etc., E. Co. v. Mil-
waukee Mountain E. Co., 132 Wis. 313, 112
N. W. 663.

82. Titusville, etc., E. Co. v. Warren, etc.,

E. Co., 12 Phila. (Pa.) 642; Chesapeake,
etc., R. Co. V. Deepwater E. Co., 57 W. Va.
641, 50 S. E. 890; Milwaukee Light, etc.,

Co. V. Milwaukee Northern E. Co., 132 Wis.
313, 112 N. W. 663.
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it cannot be defeated by a rival company agreeing with the owners and purchasing

the property/^ or instituting condemnation proceedings in advance of such pro-

ceedings by the company first completing its location/^ for while the location

does not give title as against the landowner, it fixes the prior right as between
companies to acquire such title.'^ If a railroad company has marked out the

line of its location it need' not as against a rival company be exact as to the width

of the right of way or other matters of mere detail/" such as the marks for grades,

slopes, cuts, and fills necessary for the actual construction of the road," and where
a company has surveyed, marked out, and adopted its location, it is not neces-

sary that it should maintain the stakes and keep them in position in order to hold

such location against another company.*' A railroad company may also prior

to a survey of its entire Une locate and hold as against another company a par-

ticular section or portion thereof,'" so long as it proceeds in good faith and with

reasonable diligence in the prosecution of the work contemplated by its

crganization.™

2. Remedies and Proceedings. As a general rule a court of equity will not

interfere to protect an unlocated or indefinite right of way,*' and a company
which has merely made a prehminary survey but never adopted the same has no

standing in equity to enjoin another company from surveying and adopting the

same location; '^ but when one railroad company by first making a valid location

has secured a prior right thereto, another railroad company will be enjoined from
interfering therewith, "^ notwithstanding the latter company has expended a large

83. 'Sew Jersey.— Morris, etc., E. Co. v.

Blair, 9 N. J. Eq. uo5.

North Carolina.— Fayetteville St. K. Co.

V. Aberdeen, etc., E. Co., 142 N. C. 423, 55
S. E. 345.

Pennsylvania.— Titusville, etc., E. Co. v.

Warren, etc., E. Co.. 12 Phila. 642.

yermont.—Barre E. Co. v. Montpelier, etc.,

E. Co., 61 Vt. 1, 17 Atl. 923, 15 Am. St. Eep.
877, 4 L. E. A. 785.

United States.— Sioux City, etc., E. Co. v.

Cliicago, etc., E. Co., 27 Fed. 770.
See 41 Cent. Dig. tit. " Eailroads," § 127.

An uniecorded agreement by the owner
made prior to the recording of the first com-
pany's survey, but of which such x3ompany
had no notice, to convey the land to a sec-

ond company, does not give the deed executed
in pursuance thereof but executed subse-
quently to such recording of the survey
any priority over the rights of the first

company. Barre E. Co. v. Montpelier, etc.,

R. Co., 61 Vt. 1, 17 Atl. 923, 15 Am. St. Eep.
877, 4 L. E. A. 785.

The effect of a conveyance to a rival com-
pany is merely to put such company in the
position of any 'other landowner and
liable to have the lands purchased taken by
the company first locating its route upon
making compensation therefor. Morris, etc.,

R. Co. V. Blair, 9 N. J. Bq. 635; Sioux City,

etc., R. Co. V. Chicago, etc., E. Co., 27 Fed.
770.

84. Fayetteville St. E. Co. v. Aberdeen,
etc., E. Co., 142 N. C. 423, 55 S. E. 345;
Jlilwaukee Light, etc., E. Co. v. Milwaukee-
Northern E. Co., 132 Wis. 313, 112 N. W.
663; Atlanta, etc., E. Co. v. Southern E. Co.,

131 Fed. 657, 66 C. C. A. 601.

85. Fayetteville St. R. Co. v. Aberdeen,
etc., E. Co., 142 N. C. 423, 55 S. E. 345;

Sioux City, etc., E. Co. v. Chicago, etc., E.
Co., 27 Fed. 7(U.

86. Chesapeake, etc., E. Co. v. Deepwater
E. Co., 57 W. Va. 641, 50 S. E. 890. See also
Pittsburgh, etc., R. Co. v. Pittsburgh, etc., E.
Co., 159 Pa. St. 331, 28 Atl. 155.

87. Titusville, etc., E. Co. v. Warren, etc.,

E. Co., 12 Phila. (Pa.) 642; Wilkesbarre,
etc., R. Co. V. Danville, etc., E. Co., 29 Leg.
Int. (Pa.) 373.

88. Pittsburgh, etc., E. Co. v. Pittsburgh,
etc., R. Co., 159 Pa. St. 331, 28 Atl. 155.

89. Chesapeake, etc., E. Co. v. Deepwater
E. Co., 57 W. Va. 641, 50 S. E. 890. See
also Denver, etc., E. Co. v. Ailing, 99 U. S.

463, 25 L. ed. 438.

To deny this right would give a short rail-

road an immense advantage over a long one
and make the location of a long line a, very
diflBcult feat to perform if rival companies
were disposed to obstruct the work by the

location of short lines along the same route.

Chesapeake, etc., E. Co. v. Deepwater E. Co.,

57 W. Va. 641, 50 S. E. 890.

90. Chesapeake, etc., E. Co. v. Deepwater
E. Co., 57 W. Va. 641, 50 S. E. 890.

91. Marion County Lumber Co. v. Tilgh-

man Lumber Co., 75 S. C. 220, 55 S. B.
337.

92. Williamsport, etc., E. Co. v. Philadel-

phia, etc., E. Co., 141 Pa. St. 407, 21 Atl.

645, 12 L. E. A. 220.

93. Kentucky.— Cumberland E. Co. v. Pine
Mountain E. Co., 96 S. W. 199, 28 Ky. L.

Eep. 574.

New York.— Eochester, etc., E. Co. v. New
York, etc., E. Co., 110 N. Y. 128, 17 N. E.

680 [affirming 44 Hun 206].

North Oarolina.— Fayetteville St. E. Co. v.

Aberdeen, etc., R. Co., 142 N. C. 423, 55 S. B.
345.

[IV, F, 2]
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sum of money in grading. °* Such cases are, however, governed by the general
rules relating to the granting of inj unctions, °' and a preliminary injunction will

not ordinarily be granted where the right of plaintiff is not clear, as where the
validity of its location is in dispute,"" and it does not appear that any great or

irreparable injury can result from denying an injunction until final hearing. "'

G. Stations — l. Location and establishment."* The legislature may require

the estabUshment and maintenance of stations at particular places either under
the police power,"" or a power reserved to repeal, alter, or amend a railroad char-
ter; ' and where a railroad company is required by statute to estabhsh such sta-

tions as "shall be necessary" the courts may determine the question of necessitj'-

and require the estabUshment of a station at any place where such necessity is

shown to exist; ^ but in the absence of statute railroad companies have a large

discretion as to the location of their stations,' and it has been held that in the
absence of statute the courts cannot compel a railroad company to estabhsh a
station at a particular place.* In some cases, however, it is held that this discre-

tion is not arbitrary but is to be exercised with due regard to the interests of both
the company and the public,^ and that the court may require the establishment

Pennsylvania.— Titusville, etc., K. Co. v.

Warren, etc., R. Co., 12 Phila. 642.

United Htaies.— Atlanta, etc., R. Co. e.

Southern R. Co., 131 Fed. 657, 66 C. C. A.
601; Utah, etc., R. Co. v. Utah, etc., R. Co.,

110 Fed. 879; Weidenfeld v. Sugar Run R.
Co., 48 Fed. 615.

Canada.— Ontario, etc., R. Co. v. Canadian
Pac. R. Co., 14 Ont. 432; Montreal Park,
etc., R. Co. V. Chateauguay, etc., R. Co., 13

Quebec K. B. 256.

See 41 Cent. Dig. tit. " Railroaas," § 129.

A stock-holder of a company having a prior

Tight to a location may sue to enjoin its

appropriation by a rival company, where the

officers and directors of the company having
sucn prior right wrongfully and by collusion

with the other company refuse to resist such
appropriation. Weidenfeld i. Sugar Run R.
Co., 48 Fed. 615.

The lapse of a railroad company's construc-

tion powers by expiration of the time limited

in its charter for the completion of the road
before the road is completed will not, if it has
once utilized its construction powers and
still remains in the use of its constructed

work or any part of it, prevent the company
from suing to enjoin the construction of a
road on its location by a, rival company,
since the forfeiture of its construction powers
may be waived by the state and cannot be
invoked by any individual or other railroad

company. Montreal Park, etc., R. Co. v.

Chateauguay, etc., R. Co., 13 Quebec K. B.

256.

94. Titusville, etc., R. Co. v. Warren, etc.,

R. Co., 12 Phila. 642.

95. Utah, etc., R. Co. v. Utah, etc., R. Co.,

110 Fed. 879. See also, generally, Injunc-
tions, 22 Cyc. 746 et seq.

96. Utah, etc., R. Co. v. Utah, etc., R. Co.,

110 Fed. 879. See also Kanawha, etc., R.

Co. V. Glen Jean, etc., R. Co., 45 W. Va. 119,

30 S. E. 86.

97. New York, etc., R. Co. v. New York,

etc., R. Co., 11 Abb. N. Cas. (N. Y.) 386.

98. Duty of constructing and maintaining

station houses, depots, waiting rooms, and
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other accommodations and facilities incident

thereto see infra, X, A, 1, d; X, B, 3, a.

99. State v. Kansas City, etc., E. Co., 32
Fed. 722.

Limitation of power.— While the legisla-

ture undoubtedly has the power to require the
establishment of a station at a particular
place, it is equally true that the power must
be exercised reasonably and with due regard
to the rights of the company, and as the
legislature cannot confiscate or deprive the
company of its property it cannot require it

to establish and maintain a station at a
point where it could be done only at a loss,

and where the public convenience and neces-

sity do not require it. Louisiana, etc., R.
Co. V. State, 85 Ark. 12, 106 S. W. 960.

1. Com. V. Eastern R. Co., 103 Mass. 254,
4 Am. Rep. 555.

2. State i\ Republican Valley R. Co., 18
Nebr. 512, 26 N. Wr 205.

3. Florida Cent. R. Co. r. Stete, 31 Fla.

482, 13 So. 103, 34 Am. St. Rep, 30, 20
L. R. A. 419; Chicago, etc., R. Co. v. People,
222 111. 396, 78 N. E. 784; Chicago, etc., R.
Co. V. People, 152 111. 230, 38 N. E. 562, 26
L. R. A. 224 ; Chicago, etc., R. Co. v. State, 74
Nebr. 77, 103 N. W. 1087; Northern Pac. R.
Co. v. Washington Territory, 142 U. S. 492,
12 S. Ct. 283, 35 L. ed. 1092 [reversing 3
Wash. Terr. 303, 13 Pac. 604].
The exact location of a station should al-

ways be left to the discretion of the railroad
company, subject only tb the condition that
it shall be so located as to be reasonably sub-
servient to the convenience of the public to
be accommodated thereby. Florida, etc., R.
Co. D. State, 31 Fla. 482, 13 So. 103, 34 Am.
St. Rep. 30, 20 L. R. A. 419.

4. Nashville, etc., R. Co. v. State, 137 Ala.
439, 34 So. 401; State v. Kansas City, etc.,

R. Co., 51 La. Ann. 200, 25 So. 126; Northern
Pac. R. Co. V. Washington Territory, 142
U. S. 492, 12 S. Ct. 283, 35 L. ed. 1092 [re-
versing 3 Wash. Terr. 303, 13 Pac. 604].

5. Chicago, etc., R. Co. r. People, 222 111.

396, 78 N. E. 784; People v. Chicago, etc., R.
Co., 130 111. 175, 22 N. E. 857.
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of a station at a place where a failure on the part of the railroad company to

establish one shows a manifest disregard of its duties to the pubhc," but that this

discretion unless clearly abused will not be interfered with by the courts.' A
railroad company is not necessarily obliged to establish a station at every town
or village through which the road passes,' or at a place constituting a suburb
of another larger place at which it maintains a station,' or in case it establishes

a station at a certain place to establish it within the corporate Umits of such
place.^" In one jurisdiction the power to require the establishment of stations

at particular places is expressly vested by statute in the supreme court; " and
where the legislature has invested no other tribunal with the power of locating

railroad stations, the supreme court may determine the location of a union depot
which the public good requires.'^ A statute prohibiting any depot or station

within a certain distance of a particular place is not violated by stopping trains

and taking on or letting off passengers within the prohibited limits.^*

2. Contracts as to Location or Maintenance." In some cases the question as

to the location or maintenance of stations at particular places is governed by
contract; *^ but a railroad company should always be free to locate and relocate

The rule in regard to the location of sta-
tions has been stated as follows: "The
company can not be compelled, on the one
hand, to locate stations at points where the
cost of maintaining them will exceed the
profits resulting therefrom to the company,
nor allowed, on the other hand, to locate
them so far apart as to practically deny to
communities on the line of the road reason-
able access to its use." Mobile, etc., E. Co.
c. People, 132 IlL 559, 24 N. E. 643, 22 Am.
St. Rep. 556.

6. People V. Chicago, etc., E. Co., 130 111.

176, 22 N. E. 857.
7. Florida, etc., E. Co. v. State, 31 Fla.

482, 13 So. 103, 34 Am. St. Eep. 30, 20
L. R. A. 419; Chicago, etc., E. Co. v. People,
222 111. 396, 78 N. E. 784; Chicago, etc., E.
Co. V. People, 152 111. 230, 28 N. E. 562, 26
L. E. A. 224; State v. Des Moines, etc., E.
Co., 87 Iowa 644, 54 N. W. 461 ; Chicago, etc.,

E. Co. X. State, 74 Nebr. 77, 103 N. W.
1087.

8. Chicago, etc., E. Co. v. People, 152 111.

230, 38 N. E. 562, 26 L. E. A. 224.

9. Chicago, etc., R. Co. v. People, 152 111.

230, 38 N. E. 562, 26 L. E. A. 224.

10. Chicago, etc., E. Co. u. People, 152 111.

230, 38 N. E. 562, 26 L. E. A. 224.

The location of a union depot at the ter-

minus of an important and much frequented
street, two hundred and ten feet from the

corporate line, within four blocks of the
former depot im the city and within the police

jurisdiction of the city, the location being
ordered by the corporation commission, will

not be restrained, at the instance of citizens

and property-owners because of its being be-

yond the city limits. Dewey v. Atlantic Coast
Line E. Co., 142 N. C. 392, 55 S. E. 292.

11. In re Eailroad Com'rs, 79 Vt. 266, 65
Atl. 82.

12. Concord, etc., R. Co. v. Boston, etc., R.
Co., 67 N. H. 464, 41 Atl. 263, in which case

it was conceded that the public good re-

quired a union depot in a certain city and
it was desired by all of the railroad com-
panies concerned, but they were unable to
agree as to its location.

13. Eaton College «. Great Western R. Co.,

3 Jur. 163, 1 R. & Can. Cas. 200.

14. Conditions in cout]:acts of subscription
in aid of road see supra, III, B, 3, c.

Conditions in conveyance of right of way
see infra, V, G, 5.

15. St. Louis, etc., E. Co. v. Crandell, 75
Ark. 89, 86 S. W. 855, 112 Am. St. Eep. 42;
Houston, etc., E. Co. Co. v. Molloy, 64 Tex.
607.

Performance or breach of contract.—A con-
tract to locate a depot at a certain place
within six months from the date of the con-
tract is complied with by staking off the
ground, building a platform, and actually
using the premises for depot purposes within
the time limited, although the depot is not
erected within such time. Waldron v. Marcier,
82 111. 550. Where a company agrees to locate
a depot at the nearest practicable point
within one mile of the court house the word
" practicable "' is not synonymous with " pos-
sible " and the company is only bound to lo-

cate it at the nearest point within one mile
at which it can be done at a reasonable cost
with reference to all the circumstances and
the objects and purposes of the contract.
Wooters p. International, etc., E. Co., 54 Tex.
294. A contract to establish a depot " at " a
specified town is complied with by locating
it at a convenient distance from the business
portion of the town and is controlled more
by the buildings composing the town than
by the corporate limits as defined in the
terms of the charter. Prey v. Ft. Worth, etc.,

R. Co., 6 Tex. Civ. App. 29, 24 S. W. 950.
Where a railroad company enters into a
contract agreeing not to " build or allow but
one other depot between " certain points, a
station at a coal bank where trains stop
only to take or leave cars for purposes con-

nected with this trade is not a " depot

"

within the meaning of the contract. Mahaska
County E. Co. v. Des Moines Valley R. Co., 28
Iowa 437.

Stations constructed by one company on
land of another.— Where defendant company
constructs, under agreement with plaintiff, a
depot building on plaintiff's land for the joint

[IV, G, 2]
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its stations according as the interests and necessities of the public require," and
the validity of contracts relating thereto is governed by considerations of public
policy."

3. Relocation, Bemoval, or Abandonment, The rule previously stated in

regard to changing the location of a railroad " does not apply to the power of

locating and changing the location of stations," which from its very nature is a
continuing one,^° and in the absence of statute the duty of maintaining or con-
tinuing stations at particular places is governed largely by the same principles

as relate to their original establishment and location.^' The company cannot
consult merely its own convenience but must consider its duties to the pubhc;

"^

but the mere fact that a station has been maintained at a particular place will

not prevent a change of location,^ and a change may be made if it is done in good
faith with due regard to the interests of both the company and the public, and
the new location furnishes proper accommodation to the pubUc,^ or xmder similar

circumstances a company having two stations in the same place may discontinue
the use of one of them.^^ In such cases where no improper motive or abuse of

discretion is shown, the courts wiU not attempt to interfere with its exercise,^"

use of both companies and the business in-

creases so that it is not adequate for both,
plaintiff has the right to resume possession
after giving defendant ample time to remove
its building with the right reserved to dei

fendant to expropriate land of plaintiff for

its depot in accordance with the rights of

all parties. McCormick t. Louisiana, etc., R.
Co., 109 La. 764, 33 So. 762.

16. Florida Cent. R. Co. r. State, 31 Fla.
482, 13 So. 103, 34 Am. St. Rep. 30, 20
L. R. A. 419; Mobile, etc., R. Co. v. People,
132 III. 559, 24 N. E. 643, 22 Am. St. Rep.
556.

17. Butler v. Tiftou, etc., R. Co., 121 Ga.
817, 49 S. E. 763; Louisville, etc., R. Co. v.

Sumner, 106 Ind. 55, 5 N. E. 404, 55 Am.
Rep. 719; Texas, etc., R. Co. t. Robards, 60
Tex. 545, 48 Am. Rep. 268.

Validity of contracts.— While there is a
conflict of authority as to the validity and
enforceability of contracts to locate and main-
tain stations at particular places, the weight
of authority is that such contracts are not
void per se and that they are enforceable so
long as they do not conflict or interfere with
the duties of the railroad company to the
public, but that where the rights of the pub-
lic conflict with those of the contracting party
under his contract the latter must yield,

and that such contracts must be deemed to

have been made with reference to such a con-

tingency. Atlantic, etc., R. Co. v. Camp, 130
Ga. 1, 60 S. E. 177, 15 L. R. A. N. S. 594.

See also, generally, Contracts, 9 Cyc. 499.

18. See supra, TV, E, 1.

19. Chicago, etc., R. Co. v. People, 222
111. 396, 78 N. E. 784; Mobile, etc., R. Co. v.

People, 132 111. 559, 24 X. e. 643, 22 Am.
St. Rep. 556.

The power of election in the location of the
line of a railroad results from the franchise

granted by the charter to exercise the right

of eminent domain, and is therefore totally

different from the power of locating stations

which from its nature is a continuing one.

Mobile, etc., R. Co. v. People, 132 111. 559,
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24 N. E. 643, 22 Am. St. Rep. 556 [distin-

guishing People v. Louisville, etc., R. Co., 120
111. 48, 10 N. E. 657].

20. Chicago, etc., R. Co. v. People, 222 111.

396, 78 N. E. 784.

81. Chicago, etc., R. Co. v. People, 222 111.

396, 78 N. E. 784; Mobile, etc., R. Co. v.

People, 132 111. 559, 24 N. E. 643, 22 Am. St.

Rep. 556; Chica^, etc., R. Co. v. State, 74
Nebr. 77, 103 N. W. 1087; Northern Pac.
R. Co. i\ Washington Territory, 142 U. S.

492, 12 S. Ct. 283, 35 L. ed. 1092 [reversing

3 Wash. Terr. 303, 13 Pac. 604].
The company cannot be compelled to main-

tain or continue a station at a point where
the welfare of the company and of the com-
munity in general require that it should be
changed to some other point. Mobile, etc., R.
Co. V. People, 132 111. 559, 24 N. E. 643, 22
Am. St. Rep. 556.

22. State v. Northern Pac. R. Co., 90 ilinn.
277, 96 X. W. 81, holding that if the com-
pany has established and maintained a sta-
tion at a place where there is a proper de-
mand for one, it should not be permitted to
abandon it or so change its location as to
deprive the public at the old location of
proper accommodations.

23. Chicago, etc., R. Co. v. People, 222
111. 396, 78 N. E. 784.

24. Chicago, etc., R. Co. v. People, 222
111. 396, 78 N. E. 784; Mobile, etc., R. Co.
i: People, 132 111. 559, 24 N. E. 643, 22 Am.
St. Rep. 556; State v. Des Moines, etc., R.
Co., 87 Iowa 644, 54 N. W. 461; State r.

Alabama, etc., R. Co., 68 Miss. 653, 9 So.
469.

Equality in convenience and facilities at
the new location is not necessarily essential
in order to justify a change of location.
Reasonableness and not equality is the proper
test. Chicago, etc., R. Co. v. People, 222 111.

396. 78 N". E. 784.
25. Chicago, etc., R. Co. v. People, 222

111. 396, 78 N. E. 784.
26. Chicago, etc., R. Co. v. People, 222

111. 396, 78 N. E. 784; State v. Des Moines,
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and although it appears that the original change of location was improper, the
court will not require the reestablishment of a station at its original location

after conditions have so changed that the general public is better accommodated
by the new location and the conditions do not warrant the maintenance of a

station at both places.^^ The right to change the location of a station in a par-

ticular case cannot be controlled or prevented by contract,^' or by the fact that

private citizens in the expectation of the continuance of a station at a particular

place have made donations of land or money to the railroad company,^" or pur-

chased property or established business enterprises in the vicinity of the original

location.'" In some cases the statutes prohibit the abandonment of a station

without the consent of the railroad commissioners,^' or the consent of the legis-

lature; '^ but statutory provisions prohibiting the abandonment of a station with-

out legislative authority and permitting a change of location with the permission

of the railroad commissioners and the municipal authorities of the place where
the station is located are not necessarily conflicting, ^' and it is not an abandoment
of a station to change its location from one point to another in the same vicinity,'*

or to consohdate two stations in the same vicinity into one by relocating each

at a single intermediate point, although the number of stations is thereby reduced.'^

4. Powers and Proceedings of Railroad Commissioners. In some jurisdictions

the regulation of questions relating to the establishment, location, maintenance,

removal, or abandonment of stations is vested by statute to a greater or less

extent in boards of railroad commissioners,'" whose orders are reviewable by the

etc., R. Co., 87 Iowa 644, 54 N. W. 461;
Chicago, etc., R. Co. v. State, 74 Nebr. 77, 103
N. W. 1087.
Agents at stations.—A railroad company

^vill not be required to continue tlie service of

a station agent at an unincorporated village

of only forty persons, where the business
does not justify the expense and the stoppage
of trains is not discontinued, and there are
other regular stations within a few miles of

the place in question. Chicago, etc., R. Co. v.

State, 74 Nebr. 77, 103 N. W. 1087.

27. Northern Pac. R. Co. v. Washington
Territory, 142 U. S. 492, 12 S. Ct. 283, 35
L. ed. 1092 [reversing 3 Wash. Terr. 303, 13

Pac. 604].
28. Chicago, etc., R. Co. v. People, 222

111. 396, 78 N. E. 784; Mobile, etc., R. Co. v.

People, 132 111. 559, 24 N. E. 643, 22 Am. St.

'

Rep. 556.

29. Mobile, etc., R. Co. v. People, 132 111.

559, 24 N. E. 643, 22 Am. St. Rep. 556.

30. Chicago, etc., R. Co. v. People, 222
III. 396, 78 N. B. 784.

81. See infra, IV, G, 4.

32. Atty.-Gen. v. Eastern R. Co., 137 Mass.
45.

33. Cunningham v. Railroad Com'rs, 158

Mass. 104, 32 N. E. 959.

Wo general rule of law can be laid down
applicable to all cases as to what change of

a station will constitute an abandonment or

a relocation. Every relocation of a station

involves in one sense an abandonment of the
old station, but it was not the intention of

the legislature to prohibit all changes in

the location of stations. Atty.-Gen. v. East-
ern R. Co., 137 Mass. 45.

34. Atty.-Gen. v. Eastern R. Co., 137 Mass.
45.

35. Cunningham v. Railroad Com'rs, 158
Mass. 104, 32 N. E. 959.

86. See the statutes of the several states;

and the following cases

:

Alabama.— Nashville, etc., R. Co. r. State,

137 Ala. 439, 34 So. 401.

Louisiana.— Morgan's Louisiana, etc., R.,

etc., Co. V. Railroad Com'rs, 109 La. 247, 33
So. 214.

Mississippi.— State v. Yazoo, etc., R. Co.,

87 Miss. 679, 40 So. 263; State v. Mobile,

etc., R. Co., 86 Miss. 172, 38 So. 732, 122

Am. St. Rep. 277.

Nebraska.— State v. Chicago, etc., R. Co.,

19 Nebr. 476, 27 N. W. 434.

New York.— People v. Railroad Com'rs, 158

N. Y. 421, 53 N. E. 163 ^affirming 32 N. Y.
App. Div. 158, 52 N. Y. Suppl.'901].

Vermont.— In re Railroad Com'rs, 79 Vt.

266, 65 Atl. 82.

England.— Southeastern R. Co. v. Railway
Com'rs, 6 Q. B. D. 586, 45 J. P. 388, 50 L. J.

Q. B. 201, 44 L. T. Rep. N. S. 203.

See 41 Cent. Dig. tit. " Railroads," § 136.

Necessity for action by railroad commis-
sioners.— Where railroad commissioners are

vested with .iurisdiction of such matters, any
person seeking to compel any action on the

part of the railroad company in regard to the

establishment, location, or change of stations

must first secure the action of the railroad

commissioners before the court will grant a

mandamus. State v. Chicago, etc., R. Co., 19

Nebr. 476, 27 N. W. 434.

Designating location of new station.— Un-
der the Mississippi statute depots must be

located with due regard to the interests of

the railroad company and the public conve-

nience, and the railroad commission may
designate the location of a new station in

case the site selected by the railroad officials

is inconvenient or inaccessible. State v. Mo-
bile, etc., R. Co., 86 Miss. 172, 38 So. 732, 122

Am. St. Rep. 277.

[IV, G, 4]
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courts/' but will not be reversed unless clearly erroneous.^* The powers and
duties of these commissioners vary according to the provisions of the different

statutes, and they can make only such orders as they are authorized to make
by the statute,^^ which as to matters in derogation of the common-law rights

of railroad companies will be strictly construed.^" In some cases the statutes

expressly provide that a railroad company shall not abolish or abandon a station

or one which has been maintained for a certain length of time without the consent
of the railroad commissioners/' under which statutes the commissioners may
authorize the discontinuance of a station,^ or a change of location.^ Railroad
commissioners have no power or jurisdiction to enforce contracts between rail-

road companies and private individuals as to the maintenance of stations," and
on an application for permission to discontinue a station the existence of such
contracts should not enter into or affect their determination.'^ So also on an

37. People v. Railroad Com'rs, 158 N. Y.
421, 53 N. E. 163 [affirming 32 N. Y. App.
Div. 158, 52 N. Y. Suppl. 901].

38. Morgan's Louisiana, etc., R., etc., Co.
V. Railroad Com'rs, 109 La. 247, 33 So. 214;
People V. Railroad Com'rs, 32 N. Y. App.
Div. 158, 52 N. Y. Suppl. 901 [affirmed in
158 N. Y. 421, 53 N. E. 163].
39. Nashville, etc., R. Co. v. State, 137

Ala. 439, 34 So. 401; State v. Yazoo, etc., R.
Co., 87 Miss. 079, 40 So. 263 ; Railroad Com'rs
V. Columbia, etc., R. Co., 26 S. C. 353, 2 S. E.
127; Southeastern R. Co. v. Railway Com'rs,
6 Q. B. r>. 586, 45 J. P. 388, 50 L. J. Q. B.
201, 44 L. T. Rep. N. S. 203.
Powers of railroad commissioners.— Under

the Alabama statutes prescribing the powers
of railroad commissioners they have no power
to require a railroad company to change the
location of a station or to establish a station
in a town of less than one thousand inhabit-

ants, where the statute does not require the
maintenance of a station. Nashville, etc., R.
Co. V. State, 137 Ala. 439, 34 So. 401. The
Mississippi statute authorizing the railroad
commission to designate the location of any
new station house where the site selected by
the railroad company is inconvenient does
not empower the commission to require a
railroad company to maintain two separate
depots for freight and for passengers in the
same town. State v. Yazoo, etc., R. Co., 87
Miss. 679, 40 So. 263. Under the Vermont
statutes the power of the railroad commis-
sioners is limited to the making of additions,

changes, and alterations in station buildings,

where a station is already established, and the
power of requiring the establishment of a
station at a particular place is vested in the

supreme court. In re Railroad Com'rs, 79
Vt. 266, 65 Atl. 82. Under the English stat-

ute the railway conmiissioners have no juris-

diction to order a railroad company to re-

build and reopen for passenger traffic a sta-

tion which the company has lawfully closed

and pulled down, the reasonable facilities for

traffic which by section 2 of the Railway and
Canal Traffic Act of 1854 a railway company
is required to afford, having no application

to stations that are not in use. Darlaston

Local Bd. V. London, etc., R. Co., [1894] 2

Q. B. 694, 63 L. J. Q. B. 826, 71 L. T. Rep.

N. S. 461, 8 R. & Can. Tr. Cas. 216, 9 Re-

[IV, G, 4]

ports 712, 43 Wkly. Rep. 29 [overruling
Winsford Local Bd. v. Cheshire Line Com-
mittee, 24 Q. B. D. 456, 59 L. J. Q. B. 372,
62 L. T. Rep. N. S..268, 7 R. & Can. Tr. Cas.

72, 38 Wkly. Rep. 511].
40. State v. Yazoo, etc., R. Co., 87 Miss.

679, 40 So. 263.
41. State V. New Haven, etc., Co., 37 Conn.

153; State v. Mobile, etc., R. Co., 86 Miss.
172, 38 So. 732, 122 Am. St. Rep. 277; People
V. Railroad Com'rs, 158 N. Y. 421, 53 N. E.

163 [affirming 32 N. Y. App. Div. 158, 52
N. Y. Suppl. 901].
What constitutes a station.— The word

" station " as used in a statute forbidding a
railroad company to abandon a station with-
out the consent of the railroad commissioners
does not apply to a mere platform at which
certain trains sometimes stop to take on
or leave passengers, but at which no office

or agent is kept or tickets sold and which
is not treated by the company as a station
or designated as such upon its time-tables
or lists of stations. State v. New Haven, etc.,

Co., 41 Conn. 134.
Changing the site of a depot from one place

to another in the same town is not abolishing
it within the meaning of a statute prohibit-
ing the abolition or disuse of any depot when
once established without the consent of the
railroad commissioners. State v. Alabama,
etc., R. Co., 68 Miss. 653, 9 So. 469.
Bight of lessor to abolish station estab-

lished by lessee.— Where on the expiration
of a railroad lease the property reverts to the
lessor, the latter is bound by the establish-
ment of a station made by the lessee and
cannot abandon such station except as pro-
vided by the statute with the approval of the
railroad commissioners. State v. New Haven,
etc., Co., 37 Conn. 153.

42. People v. Railroad Com'rs, 158 N. Y.
421, 53 N. E. 163 [affirming 32 N. Y. App.
Div. 158, 52 N. Y. SuppL 901].

43. Cunningham v. Railroad Com'rs, 158
Mass. 104, 32 N. E. 959; Atty.-Gen. v. East-
ern R. Co., 137 Mass. 45.
44. People v. Railroad Com'rs, 158 N. Y.

421, 53 N. E. 163 [affirming 32 N. Y. App.
Div. 158, 52 N. Y. Suppl. 901].
45. People i'. Railroad Com'rs, 158 N. Y.

421, 53 N. E. 163 [affirming 32 N. Y. App.
Div. 158, 52 N. Y. Suppl. 901].
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application for permission to abandoa a station the commissioners are only to

determine the issue as to whether it shall be abandoned and cannot impose condi-

tions.*° The abandonment of a station with the consent of the railroad commis-
sioners, as authorized by statute, and the construction of a new station at a dif-

ferent place, does not constitute a contract with the state which will prevent
the legislature from subsequently requiring the reestablishment of the station

abandoned.*' Where an order of the railroad commissioners is merely permissive

to the company, nothing further is necessary to make it effective;** but if it is

mandatory, requiring affirmative action on the part of the company, it may be

enforced by the courts,*" except as to matters concerning which the powers of

the commissioners are merely advisory.^" The courts will not enforce orders of

the commissioners which are not within the powers conferred upon them,^' or

orders within the scope of their powers which under the circumstances of the

particular case are unreasonable or unjust. ^^

5. Remedies and Proceedings. Where the right to such a relief is clear man-
damus is a proper remedy to compel the railroad company to establish a station,"

or to restore one which has been abandoned or removed from its former loca-

tion,^* as where abandoned without the consent of the railroad commissioners,

as required by s.tatute; ^^ but in such cases the general rule applies that mandamus
will not be granted unless the right to have the thing done which is sought is clearly

established,^* and the burden is upon the relator to prove a case authorizing the

issuing of the writ.^' So also mandamus will not be granted to enforce a private

46. Chester v. Connecticut Valley E. Co.,
41 Conn. 348.

Order not objectionable as conditional.—
Where a railroad company applies for per-
mission to abandon two stations and estab-
lish a new station at an intermediate point,
an order authorizing their abandonment when
the new station is provided is not invalid as
imposing a condition. State v. New Haven,
etc., R. Co., 42 Conn. 56, holding that the
provision as to the new station, although
termed in the order a " condition," is merely
a limitation as to the time when the order
shall take effect.

47. State v. New Havrai, etc., Co., 43 Conn.
351.

48. People v. Railroad Com'rs, 158 N. Y.
421, 53 N. E. 163 [affirmmg 32 N. Y. App.
Biv. 158, 52 N. Y. Suppl. 901].

49. People v. Delaware, etc., Canal Co., 32
N. Y. App. Div. 120, 52 N. Y. Suppl. 850
[affirmed in 165 N. Y. 362, 59 N. E. 138].
Under the South Carolina statute it is held

that the railroad commissioners cannot main-
tain a suit to compel compliance with their

orders, but that the remedy is by an action

for the penalty prescribed by the statute,, to

be brought by the attorney-general upon the

request of the railroad commissioners. Rail-

road Com'rs (;. Columbia, etc., R. Co., 26 S. C.

353, 2 S. E. 127.

50. Nashville, etc., R. Co. v. State, 137
Ala. 439, 34 So. 401.

51. Nashville, etc., R. Co. v. State, 137
Ala. 439, 34 So. 401 ; State v. Yazoo, etc., R.
Co., 87 Miss. 679, 40 So. 263.

52. State v. Des Moines, etc., R. Co., 87
Iowa 644, 54 N. W. 461 ; State v. Yazoo, etc.,

R. Co., 87 Miss. 679, 40 So. 263.

But an order is not unreasonable which
requires the establishment of a station at a

[10]

particular place where a demand for such
station exists merely because the mainte-
nance of that station will not be remunera-
tive to the company, but regard should be

had to the financial ability of the company
in view of its entire business to establish

and maintain such station. Morgan's Louis-
iana, etc., R., etc., Co. v. Railroad Com'rs,
109 La. 247, 3S So. 214.

53. People v. Chicago, etc., R. Co., 130
111. 175, 22 N. E. 857; State v. Republican
Valley R. Co., 18 Nebr. 512, 26 N. W. 205,
17 Nebr. 647, 24 N. W. 329, 52 Am. St. Rep.
424.

54. State r. New Haven, etc., Co., 37 Conn.
153; State v. Northern Pac. R. Co., 90 Minn.
277, 96 N. W. 81.

55. State u. New Haveii, etc., Co., 37 Conn.
153.

56. Chicago, etc., R. Co. v. People, 222
111. 396, 78 N., E. 784; Mobile, etc., R. Co. t.

People, 132 111. 559, 24 N. E. 643, 22 Am.
St. Rep. 556 ; State v. Kansas City, etc., R.

Co., 51 La. Ann. 200, 25 So. 126; Chicago,
etc., R. Co. V. State, 74 Nebr. 77, lOS N. W.
1087 ; Northern Pac. R. Co. v. Washington
Territory, 142 U. S. 492, 12 S. Ct. 283, 35

L. ed. 1092 [reversing 3 Wash. Terr. 303, 18

Pac. 604]. See also, generally, Mandaiius,
26 Cyc. 151.

A railroad company will not be required

by mandamus, in the absence of statute, to

establish new or additional stations where
the cost of maintaining them would exceed
the profits to the company, and the public
is already reasonably provided for by the
stations established. Chicago, etc., R. Co. v.

People, 152 111. 230, 38 N. E. 562, 26 L. R. A.
224.

57. Mobile, etc., R. Co. v. People, 132 111.

559, 24 N. E. 643, 22 Am. St. Rep. 556.

[IV, (J. 5]
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contract relating to the establishment or maintenance of a station,'* or to compel a

raUroad company to establish a station at a particular point within a certain town
or city.'° Where there is a valid contract in regard to the location or maintenance
of a station an action may be maintained for damages for a breach thereof, "" or

to recover the value of the land conveyed as the consideration for the agreement."
But the specific performance of such contracts is discretionary with the court, "^

and performance will not be decreed when it will result in great hardship to the
railroad company, without any considerable benefit to the other party, °^ or where
the interests of the public would be prejudiced thereby,"^ or the terms of the

'

contract are vague and indefinite.*^

V. Right of way and Other Interests in land.*

A. Capacity to Acquire and Hold Land— l. In General. In the absence
of restrictions in its charter or governing statute a railroad company which is a
properly going corporation °° has power to acquire, hold, and use necessary real

estate for the construction and maintenance of its road; °' and generally this

power is expressly given and regulated by statute.'* This power is not exhausted

58. Florida, etc., E. Co. v. State, 31 Fla.
482, 13 So. 103, 34 Am. St. Kep. 30, 20
L. E. A. 419.

59. Florida, etc., E. Co. v. State, 31 Fla.
482, 13 So. 103, 34 Am. St. Eep. 30, 20
L. E. A. 419.

60. St. Louis, etc., E. Co. v. Crandell, 75
Ark. 89, 86 S. W. 855; Atlantic, etc., E. Co.

c. Camp, 130 Ga. 1, 60 S. E. 177; Louis-
ville, etc., E. Co. i". Sumner, 106 Ind. 55, 5

N. E. 404, 55 Am. St. Eep. 719; Texas, etc.,

E. Co. 17. Eobards, 60 Tex. 545, 48 Am. St.

Eep. 268; Missouri, etc., E. Co. v. Daws,
(Tex. Civ. App. 1896) 36 S. W. 497.

Measure of damages.— In an action by a
landowner for breach of an agreement to

build or maintain a station on or near his

land the measure of damages is the differ-

ence between what the land would have been
worth if the station had been built and what
it is worth without the station (Louisville,

etc., E. Co. V. Whipps, 87 S. W. 298, 27 Ky.
L. Eep. 977 ; Brooklyn Hills Imp. Co. v.

New York, etc., E. Co., 80 N. Y. App. Div.
508, 81 N. Y. Suppl. 187 [affirmed in 178
N. Y. 593, 70 X. E. 1096] ) ; and if the evi-

dence is eonfiieting and there is evidence that
no actual damage has been sustained a ver-
dict for nominal damages only will not be
set aside as inadequate (Brooklyn Hills Imp.
Co. V. N. Y., etc., E. Co., supra). When a
person purchases land from a railroad com-
pany adjacent to its station under an agree-
ment that the station shall be maintained
at such place, he may, in case the station is

removed, recover the depreciation in the value
of his property and is entitled to show the
diminution in rental value and injury to his

hotel business but can recover only for such
diminution as results from the removal of

the station. Houston, etc., E. Co. i: Molloy,
64 Tex. 607.

Pleading.— In an action by a landowner
for damages for failure to locate a station

on plaintiff's land brought against the suc-

cessor of the company with which the con-

tract was made the complaint does not state

a cause of action against defendant if it fails

to allege any transaction with or acts estab-

lishing contractual relations between plain-

tiff and such company. Atlantic, etc., E. Co.

V. Xewman, 128 Ga. 281, 57 S. E. 514.

61. International, etc., E. Co. c. Dawson
62 Tex. 260.

62. Conger v. New York, etc., E. Co., 120
N. Y. 29, 23 N. E. 983.

63. Conger ;;. New York, etc., E. Co., 120
K. Y. 29, 23 X. E. 983.

64. Marsh v. Farbury, etc., E. Co., 64 111.

414. 16 Am. Eep. 564; Conger v. New York,
etc., E. Co., 120 N. Y. 29, 23 N. E. 983.

65. Wilson v. Northampton, etc., Junction
E. Co., L. E. 9 Ch. 279, 43 L. J. Ch. 503, 30
L. T. Eep. N. S. 147, 22 Wkly. Eep. 380.

66. Greenwood Lake, etc., E. Co. v. New
York, etc., E. Co., 5 Silv. Sup. (N. Y.) 305,
8 N. Y. Suppl. 26 [affirmed in 134 N. Y.
335, 31 N. E. 874], holding that since a
corporation organized under Gen. E. Act
(2 Eev. St. 7th ed. p. 1569) ceases to
exist within five years after its articles of

association are filed, unless it begins the con-
struction of its road, a grant to such a cor-

poration ten years after its organization and
before it has constructed any road conveys
no title.

67. Blackburn v. Selma, etc., E. Co., 3
Fed. Cas. No. 1,467, 2 Flipp. 525; Eeg. v.

Smith, 43 U. C. Q. B. 369.
68. Alabama.— Georgia Pae. E. Co. r.

Wilks, 86 Ala. 478, 6 So. 34, construing the
act of March 8, 1876, which repealed the act
of Dee. 29, 1868.

IJlinois.— 'La.'ke St. El. E. Co. r. Car-
michael, 184 III. 348, 56 N. E. 372 [affirminq
82 HI. App. 344].

l^ew York.— Buffalo Pipe Line Co. v. New
York, etc., E. Co., 10 Abb. N. Cas. 107, con-
struing Laws (18.50), i;. 140, § 28, subd. 3,
§ 49.

[IV, G, 5]
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by the company's acquiring as much real estate as it at the lime needs, but it

may afterward acquire such additional property as its needs require."'

2. Foreign Railroad Companies. In accordance with the rules regulating the

power of foreign or non-resident corporations generally, to acquire and hold land

in another state,™ a railroad company orgarazed under the laws of one state may
acquire and hold land for railroad purposes in another state, provided its charter

and the governing laws of its state permit it to do so, and provided it is not pro-

hibited from doing so by the laws of such other state." This power, however,

is subject to such conditions and restrictions as may be imposed by the laws of

the latter state; '^ and a non-resident company may be prohibited from acquiring

and holding land within the state unless it is specially authorized by the local

legislature," or becomes a corporation under the local laws." But where a non-
resident railroad company is not absolutely prohibited from acquiring and holding

land within a state, but is required only to perform certain conditions, a con-

veyance to such a railroad company which has not complied with the statute

is not void, but passes title as against the grantor and others, and can be attacked,

if at all, only by the state; ^^ and a title may be acquired by it by adverse posses-

Pennsylvania.— Jarden v. Philadelphia,

etc., E. Co., 3 Whart. 502.

South Carolina.— South Carolina K. Co. v.

Blake, 9 Kich. 228.

Texas.— Small v. McMurphy, 11 Tex. Civ.

App. 409, 32 S. W. 788.

See 41 Cent. Dig. tit. "Railroads," § 137.

Whether or not the limit of the amount
of land that a railroad company may acquire

for the construction and operation of its road
has been overstepped is a proper subject of

judicial investigation where the controversy

before the court arises from an alleged en-

croachment by another railroad company;
but every reasonable intendment must be
made in favor of the corporation that was
first to acqtiire title. Lake Shore, et^ R.
Co. V. New York, etc., R. Co., 8 Fed. 8^.

69. Chicago, etc., R. Co. v. Wilson, 17 111.

123 (holding that the power of acquiring

land for work-shops is not exhausted by the
apparent completion of the road if an in-

crease of business demands more) ; South
Carolina R. Co. V. Blake, 9 Rich. (S. C.)

228.
That a city grants a right of way in an

alley to a railroad company does not prevent
the company from acquiring by purchase a
private right of way in addition thereto on
lands adjoining the alley. Morgan v. Des
Moines Union R. Co., 113 Iowa 561, 85 N. W.
902.

70. See, generally, Foeeign Coepoeations,
19 Cyc. 1240 et seq.

71. Thompson v. Waters, 25 Mich. 214, 12
Am. Rep. 243; Myers v. McGavock, 39 Nebr.
843, 58 N. W. 522, 42 Am. St. Rep. 627;
State t'. Boston, etc., R. Co., 25 Vt. 433. But
see Holbert v. St. Louis, etc., R. Co., 45 Iowa
23.

Real estate for debt.—^A railroad company
organized under the laws of the state of In-
diana and competent to take the title to
real estate therein in payment of or security
for debts due it is competent to exercise the
same powers in the state of Michigan, since
the legislature of Michigan has not adopted
any policy or enacted any statute which re-

stricts the courts from applying the usual
principles of comity to such corporation.

Thompson v. Waters, 25 Mich. 214, 12 Am.
Rep. 243.

Transfer by domestic to foreign company.— The fact that a railroad company, organ-
ized under the laws of one state and carry-
ing on its business therein, has leased and
transferred for the term of its corporate ex-

istence its road and business to a foreign

railroad corporation, and that the latter

has taken possession of the road and is

managing and conducting the business

thereof, does not prevent the domestic cor-

poration from applying to acquire the title

to lands necessary to be used in carrying on
the business. In re New York, etc., R. Co.,

35 Hun (N. Y.) 220 [affirmed in 99 N. Y.

12, 1 N". E. 27].
78. See Chattanooga, etc., R. Co. v. Evans,

66 Fed. 809, 14 C. C. A. 116.

73. Com. V. New York, etc., E. Co., 114 Pa.
St. 340, 7 Atl. 756 (construing the act of

April 26, 1855, section 5) ; New York, etc.,

R. Co. V. Young, 33 Pa. St. 175.

74. Chattanooga, etc., R. Co. v. Evans, 66
Fed. 809, 14 C. C. A. 116.

Under Nebr. Const, art. 11, § 8, no power
of eminent domain or power to acquire a
right of way or real estate for depot or other
uses can be acquired by a foreign corpora-
tion unless it is organized as a corporation
under the laws of Nebraska. Koenig v. Chi-

cago, etc., R. Co., 27 Nebr. 699, 43 N. W.
423; Trester v. Missouri Pac. R. Co., 23
Nebr. 242, 36 N. W. 502; State v. Scott, 22
Nebr. 628, 36 N. W. 121.

75. Hanlon ». Union Pac. E. Co., 40 Nebr.
52, 58 N. W. 590 ; Chattanooga, etc., E. Co.
V. Evans, 66 Fed. 809, 14 C. C. A. 116.

Under' the Pennsylvania act of April 26,

1855, which forbids a foreign corporation to

acquire and hold real estate, a deed of con-

veyance of land to such a company is not
void but passes the title and a, company may
hold the land subject to the commonwealth's
right of escheat. Hickory Farm Oil Co. v.

Buffalo, etc., R. Co., 32 Fed. 22.

[V, A, 2]
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sion which will be good against all but the state.'* But even where a non-
resident company has power to hold land in the state, it cannot acquire it by
eminent domain without the assent of the local legislature," although this assent

may be gathered by implication from a series of acts of the legislature.'' A
provision prohibiting a foreign corporation from acquiring land by condermaation
proceedings does not prevent it from acquiring land by agreement with any citizen

having the right to contract. '°

3. Purposes For WmcH Land May Be Acquired.'" Except in so far as restricted

by its charter or governing statute,'' a railroad company may acquire and hold
such real estate as is reasonably necessary to enable it to carry out any purpose
authorized by its charter ; or in other words, it may acquire such real estate

as is reasonably necessary to enable it to perform its corporate duties and func-

tions in. constructiug and operating a railroad,'^ as for the construction of necessary

appurtenances without which the road could not be successfully operated,'^ such
as depot grounds and approaches,*^ freight platforms and warehouses,*^ car and
engine houses,'* water tanks," repairing or work shops," houses for bridge and
switch tenders," coal and wood yards j."" or lands reasonably necessary to procure

76. Hanlon v. Union Pac. R. Co., 40 Xebr.
52, 58 X. W. 590.

77. Abbott V. New York, etc., E. Co., 145
Mass. 450, 15 N. E. 91; Gray v. St. Louis,

etc., E. Co., 81 Mo. 126; St. Louis, etc., R.

Co. V. Foltz, 52 Fed. 627. And see, gen-

erally. Eminent Domain, 15 Cyc. 573 et seq.

78. Abbott V. New York, etc., E. Co., 145
Mass. 450, 15 N. E. 91.

79. St. Louis, etc., E. Co. v. Foltz, 52 Fed.

627, construing Ark. Const, art. 12, § 11.

80. Purposes for which land may be taken
by a railroad company by condemnation pro-
ceedings see Eminent Domain, 15 Cyc. 587
et seq.

81. Case v. Kelly, 133 V. S. 21, 10 S. Ct.

216, 33 L. ed. 513, holding that a railroad

company cannot use lands for purposes not
specified in the act of incorporation.

82. Alabama.—Morgan v. Donovan, 58 Ala.
241.

Connecticut.— Boston, etc., E. Co. v. Cof-

in, 50 Conn. 150.

Indiana.— Pfaff i'. Terre Haute, etc., E.
Co., 108 Ind. 144, 9 N. E. 93; Taber v. Cin-

cinnati, etc., E. Co., 15 Ind. 459.

Missouri.— Pacific R. Co. v. Seely, 45 Mo.
212, 100 Am. Dec. 369.

United States.— Lake Shore, etc., R. Co. v.

New York, etc., R. Co., 8 Fed. 858.

England.— Dodd v. Salisbury, etc., R. Co.,

1 Giffard 158, 5 Jur. N. S. 782, 65 Eng. Ee-
print 867.

Canada.— In re Columbia, etc., R. Co., 8
Brit. Col. 415, for branch lines.

See 41 Cent. Dig. tit. " Railroads," § 139.

Presumption.— Under a provision that a
railroad corporation may purchase such real

estate as may be necessary for the construc-

tion of its road, it will be presumed that
lands deeded to it are acquired for that pur-
pose. Chouteau v. Missouri Pac. R. Co., 122
Mo. 375, 22 S. W. 458, 30 S. W. 299; Yates
V. Van de Bogert, 56 N. Y. 526. The actual
appropriation of land for such purposes by
the successor of the company that acquired
it, soon after such acquisition and continu-

ously thereafter, affords a reasonable pre-
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sumption that it was acquired for those pur-
poses. Chouteau v. Missouri Pac. R. Co.,

supra. A railroad company, prior to the In-

diana law of Jan. 20, 1852, authorizing rail-

road companies to receive lands in payment
of subscriptions to stock, had no power pri-

marily to acquire title to land other than
for the immediate purposes of the road;
and where defendants were estopped to deny
that the company did acquire title to the
land, it must be presumed that such title

was acquired for such purposes. Taber v.

Cincinnati, etc., E. Co., 15 Ind. 459.
83. Lawrence v. Morgan's Louisiana, etc.,

E., etc., Co., 39 La. Ami. 427, 2 So. 69, 4

Am. St. Eep. 265.

84. Illinois.— Carmody v. Chicago, etc., R.
Co^lll 111. 69.

Missouri.— Hannibal, etc., R. Co. v. Muder,
49 Mo. 165.

Nevada.— Virginia, etc., E. Co. v. Elliott,

5 Nev. 358.

New Jersey.— State v. Mansfield Tp., 23
N. J. L. 510, 57 Am. Dec. 409.

New York.— New York, etc., E. Co. v. Kip,
46 N. Y. 546, 7 Am. Eep. 385.
North Carolina.— Hickory v. Southern R.

Co., 137 N. C. 189, 49 S. E. 202, holding that
taking title to land in trust for the purpose
of a public square around a depot for the
common use of both the railroad and the
town is not ultra vires.

See 41 Cent. Dig. tit. " Railroads," | 139.

85. New York, etc., E. Co. v. Kip, 46 N. Y.
546, 7 Am. Rep. 385.

86. Hannibal, etc., R. Go. v. Muder, 49
Mo. 165; State v. Mansfield Tp., 23 N. J. L.
510, 57 Am. Dee. 409.

87. State v. Mansfield Tp., 23 N. J. L. 510,
57 Am. Dec. 409.

88. Low V. Galena, etc., R. Co., 18 111.

324 (paint shop) ; Chicago, etc., R. Co. o.

Wilson, 17 111. 123; Hannibal, etc., R. Co.
V: Muder, 49 Mo. 165.

89. State v. Mansfield Tp., 23 N. J. L.
510, 57 Am. Dee. 409.

90. State v. Mansfield Tp., 23 N. J. L.
510, 57 Am. Dee. 409.
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materials or for the economical construction and maintenance of the road/' such

as land for the purpose of getting cross ties and firewood,'^ or from which to obtain

gravel to keep its road-bed in repair; *'' or real estate may be acquired and held

even as security for debts. °* And in the absence of statute otherwise it is ordinarily

a question for the railroad company, when acting in good faith, to decide what lands

are reasonably necessary for the purposes of its road,°* except where the question

arises in a proceeding by a creditor against the company, to subject lands which
are superfluous or not necessary for the use of the company to the payment of

his claim, in which case the court is the proper author ty to determine this

point.'" But in the absence of a provision in the statute either general or

special, a railroad company cannot acquire and hold real estate indefinitely

without regard to the uses to be made of it." It cannot acquire land for specula-

tion only; '* nor, unless authorized by statute, can it acquire lands which are a

mere matter of convenience and not reasonably necessary to carry into effect some
power for which it was created,^' such as for the purpose of erecting dwelling-

houses for employees,* or car or locomotive factories,^ or for purposes of mining.^

B. Modes of Acquiring Land op Rights Therein *— l. In General. As
a general rule a railroad company may acquire real estate or an interest therein

for the construction, maintenance, and operation of its road by grant,' or pur-

91. Overmyer v. Williams, 15 Ohio 26.
92. Mallett v. Simpson, 94 N. C. 37, 65

Am. Rep. 595.

93. Smail v. McMiirphy, 11 Tex. Civ. App.
409, 32 S. W. 788. See Watson v. Northern
E. Co., 5 Ont. 550.

94. Thompson v. Waters, 25 Mich. 214, 12
Am. Rep. 243; Blunt v. Walker, 11 Wis. 334,

78 Am. Dec. 709 (holding that a proviso in

a railroad charter that it shall not hold,

purchase, or deal in land other than that
required for the location of the road does
not prohibit it from exercising the power
incident to all corporations of taking real
securities for debts growing out of trans-
actions within its sreneral corporate powers) ;

Blackburn V. Selma, etc., R. Co., 3 Fed. Cas.
No. 1,467, 3 Flipp. 525.

95. Hull V. Kansas City, etc., E, Co., 70
Nebr. 756, 98 N. W. 47; Erie, etc., R. Co.

V. Great Western R. Co., 19 Grant Ch.

(U. C. ) 43. And see, generally, Cokpoea-
TIONS, 10 Cyc. 636 et seq.

96. Erie, etc., R. Co. v. Great Western R.
Co., 19 Grant Ch. (U. C.) 43.

97. Case v. Kelly, 133 U. S. 21, 10 S. Ct.

216, 33 L. ed. 513.

98. Pacific R. Co. v. Seely, 45 Mo. 212,
100 Am. Dec. 369. See Case v. Kelly, 133

U. S. 21, 10 S. Ct. 216, 33 L. ed. 513.

99. Alabama.— Wilks v. Georgia Pac. R.
Co., 79 Ala. 180; Morgan v. Donovan, 58
Ala. 241.

Indian Territory.— Choctaw, etc., R. Co.

V. Bond, 6 Indian Terr. 515, 98 S. W.
B35.

Minnesota.—-Olson v. St. Paul, etc., E. Co.,

38 Minn. 419, 37 N. W. 953, holding that

Act (1857), § 1, subd. 1, does not give a
railroad company a right to dig a ditch three
miles long at right angles to its track to

carry off the water accumulating along the

road-bed.

Neio Jersey.— State v- Mansfield Tp,, 23
N. J. L. 510, 57 Am. Deo. 409.

Wisconsin.— Waldo v. Chicago, etc., R. Co.,

14 Wis. 575.

England.— Dodd v. Salisbury, etc., R. Co.,

1 Giffard 158, 5 Jur. N. S. 782, 65 Eng. Re-
print 867; Eversfield v. Mid-Sussex R. Co.,

1 Giffard 153, 65 Eng. Reprint 865 [affirmed
in 3 De G. & J. 286, 5 Jur. N. S. 776, 28
L. J. Ch. 107, 7 Wkly. Eep. 102, 60 Eng.
Ch. 286, 44 Eng. Reprint 1278], holding that
a railroad company, under its compulsory
powers, cannot acquire the fee simple in land
for the mere purpose of excavating soil in

order to construct an embankment.
See 41 Cent. Dig. tit. "Railroads," § 139.

1. State V. Mansfield Tp., 23 N. J. L. 510,
57 Am. Dec. 409.

2. State V. Mansfield Tp., 23 N. J. L. 510,
57 Am. Dec. 409.

3. Wilks V. Georgia Pae. R. Co., 79 Ala.
180; State v. Mansfield Tp., 23 N. J. L. 510,

57 Am. Dec. 409.

4. Modes by which corporations generally
may acquire land see Ooepokations, 10 Cyc.
1126 et seq.

5. McClure v. Missouri River, etc., R. Co.,

9 Kan. 373.

Grants of mining lands in aid of railroads
see Mines and Miniskals, 25 Cyc. 547.

Grant of public lands for right of way or
in aid of railroad see Public Lands, 32 Cyc.
937 et seq.

A railroad right of way is an easement
which can be acquired by grant, either from
the owner or from the state through the exer-

cise of the right of eminent domain. Clark
v. Wabash E. Co., 132 Iowa 11, 109 N. W.
309.

Excess lan4.—An easement bn land claimed
to have been donated for railroad purposes
in excess of the company's charter right of

way will not be sustained where the land
is not necessary for its proper operation
and where the only evidence of tlie donation
is a map made by one of the prior owners
and the company's engineer, and it does not

[V, B, 1]
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chase," or other contract; ' by completing a road over the lands and thereby
exposing the company to liability for compensation when such right and UabiHty
are provided by statute; ' by a statutory dedication/ adverse possession or pre-

scription,'" or estoppel; " or by the exercise oi the power of eminent domain."
Under some statutes a railroad company may receive a grant of land in advance
of its organization, and after it has been organized, ratify and make it obligatory

on the grantor." A statute providing that companies incorporated to construct

buildings and tracks for the use of railroad companies may acquire such rights of

way as the railroad commissioners shaU deem necessary does not apply to rail-

road companies; and hence the consent of the railroad commissioners is not neces-

sary under such a statute to a railroad company's acquiring a right of way."
Where the provisions of a statute to authorize the formation of railroad com-
panies, and to regulate the same as to the mode in which a company may
acquire title to land for the purposes of its road, are inconsistent with the pro-

visions of the charter of a company incorporated before its passage, such com-
pany may acquire title in the manner prescribed by its charter."

2. Adverse Possession or Prescription. A raUroad company may acquire an
easement for a right of way, or other interests in land, by adverse possessioii or

prescription,^' by remaining in the adverse and uninterrupted possession of the

appear that the other owners assented to a
donation outside of the right of way or that
the company ever assumed any title or claim
to such property until after suit brought to

restrain encroachments on the right of way.
Nashville, etc., R. Co. v. ilcReynolds, (Tenn.
Ch. App. 1898) 48 S. W. 258.

6. McClure v. Missouri River, etc., R. Co.,

9 Kan. 373; Seattle v. Carolina Cent. R.
Co., 108 N. C. 425, 12 S. E. 913.
Purchase from another railroad company

see Kansas City, etc., R. Co. v. Kansas City,

etc., R. Co., 129 Mo. 62, 31 S. W. 451.
A railroad company authorized to build a

bridge for its railroad across a river is au-
thorized to buy for the same purpose a
bridge, at or near the place, which is

already built. Thompson v. New York, etc.,

R. Co., 3 Sandf. Ch. (N. Y.) 625.
Where a railroad contracts to buy land

and is notified by third persons not to pay
any money to its vendor and thereupon
files a bill for payment into court and inter-

pleader, and the decree adjudges the title

to be in such vendor and orders the money
paid to him, the company takes title by
purchase and not by condemnation. Cham-
berlain V. Northeastern R. Co., 41 S. C. 399,

19 S. E. 743, 44 Am. St. Rep. 717, 25
L. R. A. 139.

7. Seattle v. Carolina Cent. R. Co., 108
N. C. 425, 12 S. E. 913; Scott v. Texas, etc.,

R. Co., 94 Fed. 340, 36 C. C. A. 282; St.

Louis, etc., R. Co. v. Foltz, 52 Fed. 627.

Where the title under a contract is suffi-

cient, the fact that the company did not for

the statutory period adversely occupy its

entire right of way is not material (Scott

V. Texas, etc., E. Co., 94 Fed. 340, 36 C. C. A.

282) ; and evidence of a partial occupancy
to show that there was not an adverse hold-

ing of the remainder is not admissible in a
suit, which at its inception was one for dam-
ages for occupancy of the entire right of way
in violation of the contract by which it was
acquired (Scott v. Texas, etc., R. Co., supra).

[V, B, 1]

Under lease.— Where a railroad company
acquires no right to lay tracks in a pro-

jected street, shown on a plat of certain real

estate, under a lease of a portion thereof
authorizing the laying of tracks in another
street, it can only acquire such right by con-

demnation or by agreement with the owners
of the land. Northern Cent. E. Co. v. Canton
Co., 104 Md. 682, 65 Atl. 337.

8. Seattle v. Carolina Cent. E. Co., 108
N. C. 425, 12 S. E. 913.

9. See Dedication, 13 Cyc. 448, 449.
But under a statute empowering a railroad

company to taie land by voluntary grant or

by condemnation, it cannot acquire land by
dedication. Minneapolis, etc., R. Co. v.

Marble, 112 Mich. 4, 70 N. W. 319.
10. See infra, V, S, 2.

11. Indianapolis, etc., R. Co. V. Eayl, 69
Ind. 424; Matter of Eochester, etc., E. Co.,

4 Silv. Sup. (N. Y.) 92, 7 N. Y. Suppl.
279. And see Estoppel, 16 Cyc. 768.

12. See Piedmont, etc., R. Co. ». Speelman,
67 Md. 260, 10 Atl. 77, 293; Seattle i'.

Carolina Cent. R. Co., 108 N. C. 425, 12
S. E. 913; and, generally. Eminent Domain,
15 Cyc. 543.

Resolutions.— Where the charter of a rail-

road company authorizes it to take land not
exceeding a certain width for a right of way
and land beyond that limit " which the direc-
tors shall, by resolution adopted by them,
declare to be necessary for the use of said
company," the resolution mentioned must be
adopted at a meeting of the directors at which
a quorum is present. Stringham ;;. Oshkosh,
etc., E. Co., 33 Wis. 471.

13. Sravard v. Cincinnati, etc., E. Co., 115
Ind. 1, 17 N. E. 183.

14. Morgan v. Des Moines Union R. Co.,
113 Iowa 561, 85 N. W. 902.

15. Clarkson v. Hudson Eiver R. Co., 12
N. Y. 304.

16. Ohio River E. Co. v. Johnson, 50 W. Va.
499, 40 S, E. 407. And see, generally, Ad-
TEKSE Possession, 1 Cvc. 968.
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premises, with color of title, for longer than the statutory period,'^ or for a long

period of time, usually twenty years or more/' Thus an easement by prescrip-

tion may be acquired by a railroad company by its adverse possession and con-

tinuous use of a strip of land for eighteen years as a right of way,'° or by ten years'

adverse occupancy and use?" But the erection, maintenance, and operation

of a telegraph line by a railroad company does not constitute an appropriation

of the strip of land between the poles and the line of the railroad so as to give

the company title thereto after twenty years.^*

3. Rights and Remedies of Private Owners. Where a railroad company seeks

to appropriate land and fails to take all the necessary steps, the proper remedy
of the owner for compensation and damages is, under some statutes, to compel
an appropriation or condemnation; ^^ and it has also been held that where a party

having knowledge of the possession and use of land by a railroad company afterward

takes a lease of coal beneath, his only remedy, if any, is under the statute for

damages.^' A. landowner may maintain an injunction to restrain a railroad

company from taking possession of his property without first having acquired

the legal right to do so and without making compensation therefor; ^* or if a

17. Clark v. Wabash R. Co., 132 Iowa 11,

109 N. W. 309; Blair v. St. Louis, etc., R.
Co., 24 Fed. 539. See Jessup v. Grand Trunk
E. Co., 28 Grant Ch. (U. C.) 583. But see

Narron v. Wilmington, etc., R. Co., 122 N. C.

856, 29 S. E. 358, 40 L. R. A. 415, holding
that since a railroad company can obtain an
easement for a right of way through the exer-

cise of its right of eminent domain without
the owner's grant or consent, it cannot obtain
title to such right of way by prescription.

Possession and use of right of way must be
adverse see Texas Western R. Co. v. Wilson,
83 Tex. 153, 18 S. W. 325. And the mere
construction, maintenance, and occasional use
by a railroad company, which has no con-

veyance of the land, of an ordinary railroad

track across a platted street while it still

remains unimproved and unfit for public use
and before public convenience or necessity re-

quires it to be opened and improved for use
as a street does not constitute adverse pos-
session as against the public. St. Paul, etc.,

E. Co. V. Duluth, 73 Minn. 270, 76 N. W.
35, 43 L. R. A. 433. Occupancy of land con-
fined to the laying and use of tracks is not
sufiicient to establish adverse possession be-

yond the road-bed and track or necessary
right of way. Brinker v. Union Pac, etc.,

E. Co., 11 Colo. App. 166, 55 Pac. 207.

Although a right of way of a certain width
is not all occupied by tracks or any other
structure, a right of way to that extent may
be acquired by prescription where the char-

acter and extent of possession and acts of the
railroad company considered with reference
to the nature of railroads are such as clearly
indicate an adverse claim to such right of

way. Waggoner v. Wabash R. Co., 185 111.

154, 56 N. E. 1050.

Possession and use must be continuous see
Texas Western R. Co. v. Wilson, 83 Tex. 153,

18 S. W. 325.

18. Fortune v. Chesapeake, etc., R. Co., 58
S. W. 711, 22 Ky. L. Rep. 749; McCutchen
V. Texas, etc., R. Co., 118 La. 436, 43 So.

42; Louisville, etc., R. Co. v. Mpssman, 90
Tenn. 157, 16 8. W. 64, 25 Am. St. Rep.

670; Louisville, etc., R. Co. l>. Smith, 128
Fed. 1, 63 C. C. A. 1; Texas, etc., R. Co.

V. Scott, 77 Fed. 726, 23 C. C. A. 424, 37
L. E. A. 179.

Purchasing from adverse holder.— Where a
railroad company having the right of eminent
domain takes land as a purchaser from one
holding adverse possession, its title becomes
good when the combined adverse possession
of the railroad company and its grantor ex-

ceeds twenty-one years. Covert v. Pittsburg,
etc., E. Co., 204 Pa. St. 341, 54 Atl. 170
^reversing 18 Pa. Super. Ct. 541].

19. Texas, etc., R. Co. v. Gaines, (Tex.
Civ. App. 1894) 27 S. W. 266.

20. Welch V. Chicago, etc., R. Co., 19 Mo.
App. 127.

21. Pittsburgh, etc., R. Co. v. Beck, 152
Ind. 421, 53 N. E. 439.

22. Hatry u. Painesville, etc., E. Co., 1

Ohio Cir. Ct. 426, 1 Ohio Cir. Dec. 238 [o/-

f,rmed in 23 Cine. L. Bui. 281], construing
Rev. St. § 6448. See also Todd v. Meaford, 6
Ont. L. Rep. 469, 2 Ont. Wkly. Rep. 12,779;
Clarke v. Grand Trunk R. Co., 35 U. C. Q. B.

57; Welland County v. Buffalo, etc., R. Co.,

31 U. C. Q. B. 539 [afftrming 30 U. C. Q. B.

147] ; and, generally, Eminent Domain, 15

Cyc. 979 et seq.

Where the true owner was absent, and
the railroad company, having a right by stat-

ute to take possession of the land, agreed to

purchase the land for the purposes of its road,

without arbitration, from the owner's brother,

believing him to be, as he professed to be,

the owner, and paid him the full value there-

for, and was by him let into possession, the

true owner cannot maintain ejectment, but

must look to the company for compensation

under the statutes. McLean v. Great Western
R. Co., 33 U. C. Q. B. 198.

23. Philadelphia, etc., R. Co. v. Lawrence,

10 Phila. (Pa.) 604.

24. Collins v. Craig Shipbuilding Co., 27

Ohio Cir. Ct. 802; Lyon v. Green Bay, etc.,

R. Co., 42 Wis. 548; Diedrichs v. North-

western Union R. Co., 33 Wis. 219. See,

generally. Injunctions, 22 Cyc. 835; Emi-
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conveyance has been obtained by fraud, he may maintain a suit in equity to

have it canceled.-^

C. Agreements, Licenses, and Implied Grants — l. agreements as to

Bight of Way or Use of Land in General. Agreements entered into by a railroad

company in respect to the acquisition of land for a right of way or other railroad

purposes and the rights and habiUties of the parties under such agreements are

controlled by the rules regulating contracts generally,^" including agreements

to convey or secure conveyances to the railroad company,^' and agreements

KENT Domain, 15 Cye. 989 text and notes 8
and 9.

Wis. Laws (1861), c. 175, providing that
no injunction shall be granted to prevent the
occupancy of land by a railroad company in
certain cases applies only to cases where land
has been actually occupied by the company
with its tracks or depots and with either the
express or implied consent of the owner; it

does not apply to a case where the company
entered by force against the owner's protest

and commenced preparing the land as a
road. Bohlman v. Green Bay, etc., E. Co.,

30 Wis. 105.

It is no defense to an action to enjoin a
railroad company from unlawfully continu-
ing its possession and use of private property
that the owner might tender a deed to, and
demand compensation from, the company for

the land in question. Collins v. Craig Ship-
building Co., 27 Ohio Cir. a. 802.

25. Grundy v. Louisville, etc., R. Co., 98
Ky. 117, 32 S. W. 392, 17 Ky. L. Rep. 669,

holding, however, that the landowner could
not have the conveyance canceled merely be-

cause, after the right of way was procured,

it was conveyed to another company pursu-
ant to a previous agreement to construct the

road, in consideration of a right of way
through the county and a specified amount
as a bonus. And see, generally. Cancella-
tion OF Instruments, 6 Cye. 282.

26. St. Louis, etc.. Electric R. Co. P. Van
Hoorebeke, 191 111. 633, 61 N. E. 326; Choc-

taw, etc., E. Co. V. Bond, 6 Indian Terr. 515,

98 S. W. 335 (as to right to recover part of

purchase-price retained on performance of

contract) ; Semple v. Cleveland, etc., E. Co.,

172 Pa. St. 369, 33 Atl. 564; Lippincott V.

Mine Hill, etc., R. Co., 2 Leg. Chron. (Pa.)

310 (agreement that owner of land might
mine coal beneath surface) ; Albert r. Tide-

water R. Co., 107 Va. 256, 58 S. E. 575
(requiring the company to pay one hundred
dollars per acre for new land acquired and
to reconvey that portion of the old right of

way not used). And see, generally, CoN-
TEACTS, 9 Cye. 213; Vendob and Ptibchaseb.

An agreement for a railroad right of way
cannot rest partly in writing and partly in

parol, and if so made the written contract

supersedes the oral. Waldron v. Toledo, etc.,

R. Co., 55 Mich. 420, 21 N. W. 870.

Consent of tenant.—Where a proposed right

of way extends through demised premises,

the lessee is a necessary party to the nego-

tiations and contracts leading up to the pro-

curement of the right of way. Thompson v.

Erie R. Co., 96 N. Y. App. Div. 539, 89 N. Y.
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Suppl. 92. But a railroad company building

a road on another's land to a quarry thereon

cannot justify under authority from a lessee

who had only » license to quarry and a right

of way to remove the rock. Snell r. Wasatch,

etc.. Valley E. Co., 3 Utah 192, 2 Pac. 193.

Presumption.— There is a presumption

that a contract by a railroad company in

obtaining a right of way was not intended

to barter away its right to exercise any of

its functions, such as the making of neces-

sary improvements. Lillev v. Pittsburg, etc.,

E. Co., 213 "Pa. St. 247, 62 Atl. 852.

An option contract to purchase a right Of

way is not waived by the mere fact that the

railroad company continues its proceedings

to condemn the right of way, after having

obtained such contract from the legal owner
of the premises. Starnes r. Milwaukee, etc.,

R. Co., 131 Wis. 85, 109 N. W. 100, 92.5,

111 N. W. 62.

A written contract which releases and qnit-

claims to certain persons, in consideration of

benefits to accrue, a right of way for railroad

pxirposes, in trust for a railroad company,
is not a power of attorney, but it invests the

persons named with an immediate right to

the real estate described. Burrow p. Terre
Haute, etc., E. Co., 107 Ind. 432, 8 N. E. 167.

27. Illinois.— Littlejohn v. Chicago, etc.,

E. Co., 219 HI. 584, 76 N. E. 840; Turpin
V. Baltimore, etc., R. Co., 105 111. 11.

loica.— Wetherell v. Brobst, 23 Iowa 586.

Michiqan.— Wilson v. Muskegon, etc., E.
Co., 132 Mich. 469, 93 N. W. 1059, holding
that an instrument providing that the grantor
for a consideration agrees to convey to de-

fendant railroad company a strip across cer-

tain land described, on the request of the rail-

road company, at any time within a year
from the date of the agreement, when con-
strued in connection with Comp. Laws,
§ 6234, does not constitute a conveyance of a
right of way across the land described, or
give the railroad company a right of pos-
session of such right of way as against a
subsequent grantee, although the company
has constructed its road over the line and
maintained possession for several years.

'Neio Jersey.— Huntington i'. Headley, (Ch.
1898) 41 Atl. 670.

South Carolina.— Williams v. Oliver,
Cheves 115.

'^'isconsin.— Chicago, etc., E. Co. v. H. W.
Wright Lumber Co., 123 Wis. 46, 100 N. W.
1034.

See 41 Cent. Dig. tit. "Eailroads," § 147.
Right of entry.— A written agreement to

sell laud to a railroad company for a speei-
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for the ascertainment and payment of compensation.^' Such agreements to

be valid must be for a sufficient consideration,*" and must not be contrary to public

fled price within a certain time and a tender
of the amount within such time and a refusal

to accept it will not authorize the company
to enter upon the land afterward and locate

its road upon the same. Whitman v. Bos-
ton, etc.^ R. Co., 3 Allen (Mass.). 133. So
where an owner of land agrees to convey to a
railroad company within a specified time a

right of way with the unrestricted right and
privilege to enter on, locate, and construct a
railroad, and the consideration for the con-

tract is a nominal sum and the advantage of

the location of the line through the owner's

property, the company has no implied right to

enter upon the land and build a railroad

prior to the execution of the deed. Boring
Lumber Co. v. Roots, 49 Oreg. 569, 90 Pac.

487.
Estate or interest.—An obligor in a bond

to a railroad company to sell only such lands
owned by him as shall be required for the
road is not bound to convey any greater estate

in the land than the company justly re-

quires for its legitimate uses under its char-

ter. Hill V. Western Vermont R. Co., 32 Vt.
68.

Where the agreement is prepared by the
railroad company any doubt as to its true
meaning should be construed adversely to the
company, and not construed most favorably
to the grantee under the general rule. Lock-
wood V. Ohio River R. Co., 103 Fed. 243, 43
C. C. A. 202.

Recordation.—A contract to convey a. strip

of land to a railroad for a right of way upon
certain conditions is a contract relating to

real estate within Hurd Rev. St. ( 1903 ) § 28,

providing that deeds, mortgages, and other
instruments relating to or affecting the title

to real estate shall be recorded. Baltimore,
etc., R. Co. v. Brubaker, 217 IlL 462, 75
N. E. 523.

Where an owner of land agrees by parol
with an agent of a railroad company, with-
out knowing his principal, to sell certain

land for a fixed sum, he is not estopped
twenty months thereafter, to refuse on de-

mand to convey the property to the company
for the price named, although the price

named is a reasonable one, and the one subse-

quently demanded by the owner is unreason-
able and exorbitant. Weigold v. Pittsburg,

etc., B.. Co., 208 Pa. St. 81, 57 Atl. 188.

28. St. Paul, etc, B. Co. v. Murphy, 19
JCinn. 500 (holding that where a railroad was
built over certain land with the owner's con-

sent and with the understanding that the

question of damages should be settled after

the road Was built, the understanding was
that in the absence of gift or purchase such
damage should be determined by special stat-

utory proceedings for condemnation) ; Lehigh
Valley Terminal Co. v. Currie, 54 N. J. Eq.

84, 33 Ail. 824 [affirmed in 54 K J. Eq. 70O,

37 Atl. 1117].

An agreement providing for the assessment
of damages for a right of way when the road
shall be " located " requires the assessment
to be made when the road-bed is located and
constructed on the land, and not when the

final line has been duly adopted by the direc-

tors. Hoffman v. Bloomsburg, etc., R. Co.,

157 Pa. St. 174, 27 Atl. 564.

A railroad company may dispense with the
assessment by commissioners of damages for

laying its track over private property by
promising to pay such damages; and the

landowner may recover on the special prom-
ise. Plott V. Western North Carolina R. Co.,

65 N. C. 74.

Time of payment.— Where a landowner
agrees to refer to arbitrators the question of

damages to be paid by the company for a
right of way, and there is no express agree-

ment that time shall be given for paying the
damages, they must be paid before the right

of way can vest in the company. Stewart
V. Raymond R. Co., 7 Sm. & M. (Miss.) 568.

29. See Bell v. Southern Pac. R. Co., 144
Cal. 560, 77 Pac. 1124.

Prospective advantages, probable in their
attainment, may be considered as well as the
immediate benpfit to be derived by the land-
owner from the construction of the road, in
determining the reasonableness of a, contract
for the sale of a railroad right of way. Bell
V. Southern Pac. R. Co., 144 Cal. 560, 77
Pac. 1124. Thus where a landowner, with a
number of other landowners, agrees to donate
land as a, railroad right of way, and it ap-
pears that it is three and one-half miles
from his residence to the nearest depot and
that the new railroad is to provide a depot
within a mile and a half, the necessary in-

crease in the value of his land is a suf-
ficient consideration for his agreement. Cadiz
R. Co. V. Roach, 114 Ky. 934, 72 S. W. 280,
24 Ky. L. Rep. 1761.

_
Detriment to promisee-— The partial build-

ing of a railroad in reliance on a - promise
to donate a right of way is a sufficient detri-
ment to the promisee to constitute a good
consideration for the promise. Cadiz R. Co.
V. Roach, 114 Ky. 934, 72 S. W. 280, 24 Ky.
L. Rep. 1761. But a contract by a, railroad
company in consideration of a conveyance of
a, right of way to construct certain drains
and sewers not rendered necessary by the
eonstruetion of the road, and having no re-

lation thereto, is void. Morgan v. Michigan
Air-Line R. Co., 57 Mich. 430, 25 N. W. 161,
26 N. W. 865.

Release of groundless claim.— The desist-
ence of a person from further opposition to
the building of a railroad on certain land
owned by the railroad company, but in pos-
session of such person, is not a sufficient
consideration for the company's agreement
to pay him all damages; which the county
commiaaionera may assess for the building

[V. C, 1]
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policy.'" Where a bond is given to a railroad company conditioned to secure

land for a right of way and depot grounds, etc., it requires that a good title be

secured and that the land be paid for by the obhgor before the condition is per-

formed.^' In the absence of specific provisions in its charter to the contrary, the

power of making or receiving contracts as to the right of way may be exercised by
the president of the railroad company.'^

2. License, Acquiescence, or Consent. In the absence of a statutoiy provision

otherwise, a railroad company may also acquire a hcense to construct its right

of way over, or otherwise use, lands by the consent of the owner or other person

entitled to give such consent.^ This consent may be express, and in writing,^

or, imless a statute provides otherwise,^ it may be implied from the acts of acqui-

escence on the part of the owner, as where with full knowledge on his part he

of the road. Botkin f. Livingston, 21 Kan.
232 {overruling Botkin f. Livingston, 16 Kan.
39].

Estoppel.— Where a landowner agrees to

donate land to a railroad company for a

right of way and thereafter the company com-
mences work upon the road and grades the
road-bed to a point near the grantor's land,

and he then for the first time repudiates his

grant, he is estopped from denying the obliga-

tions of his agreement on the ground that it

was without consideration. Cadiz E. Co. v.

Roach, 114 Ky. 934, 72 S. W. 280, 24 Ky. L.

Eep. 1761.

80. Kettle River R. Co. v. Eastern R. Co.,

41 Minn. 461, 43 X. W. 469, 6 L. R. A. Ill

(holding that an agreement which, by its

terms, gives an exclusive right of way to a
railroad company in or through a certain

tract of land in so far as it attempts to

exclude other railroad corporations from ac-

quiring a right of way over the same tract

upon land not appropriated or acquired for

its use, is against public policy and void) ;

Lippincott v. Mine Hill, etc., R. Co., 2 Leg.
Chron. (Pa.) 310 (holding, however, that
where defendant railroad, in consideration of

not paying damages for its right of way,
agrees to permit the owner of adjoining land
to mine coal under the road-bed providing
that such owner, when ready to do so, shall

give notice to defendant and defendant shall

take proper care to secure its road or change
its location, such agreement is not against

public policy).

Not against public policy.—^A contract to
convey real estate to a railway company for

the purpose of aiding it " in the construction,

maintenance, and accommodation of its rail-

way," provided it build a railway to a cer-

tain place, and locate its depot within a cer-

tain town, is not in contravention of public

policy, or void. McClure v. Missouri River,

etc., R. Co., 9 Kan. 373.

Discrimination toll to landowners.—^A rail-

road company cannot contract with a land-

owner to lay a public switch over his land

on condition that he be allowed to exact toll

from shippers served by such switch, since

the railroad company must so acquire its

rights that it can impartially serve all of its

customers; but public policy does not pre-

clude the railroad company from contracting

to construct a private switch on private land,

[V, C. 1]

and the landowner has a right to charge a

rental for the privilege of passing over that

part of the switch which is located on his

land. Richards v. Ferguson Implement Co.,

125 Mo. App. 428, 102 S. W. 606.

31. Frey f. Ft. Worth, etc., R. Co., 6 Tex.

Civ. App. 29, 24 S. W. 950.

The construction of a depot is not a con-

dition precedent to a railroad company's right

to recover on a bond to secure a right of

wav and depot grounds for the company.
Prey f. Ft. Worth, etc., R. Co., 6 Tex. Civ.

App. 29, 24 S. W. 950.

32. Hickory v. Southern E. Co., 137 N. C.

189, 49 S. E. 202.

33. See Tutt v. Port Royal, etc., R. Co.,

28 S. C. 388. 5 S. E. 831.

Under S. C. Gen. St. § 1550, providing that

notice shall be given to the owner of land

that a right of way is required, and for his

consent thereto, the consent of a life-tenant

in possession will pass a license in the right

of way as against the remaindermen, the

company holding by force of its charter and

not of the owner's deed. Tutt r. Port Royal,

etc., R. Co., 28 S. C. 388, 5 S. E. 831.

. Over canal lands.— In New York, although
Const. (1894) art. 7, § 8, prohibits the legis-

lature from selling or leasing the Erie canal,

yet under Laws (1894), c. 338, § 25, giving

the superintendent of public works super-

visory power over these lands and of any
railroad within ten rods of the canal, a li-

cense may be given to a railroad company to

construct its track and operate its cars upon
such land under the direction of the state

authorities. McCarty f. New York Cent., etc.,

R. Co., 73 N. Y. App. Div. 34, 76 N. Y. Suppl.

321.

In Maryland a right of way cannot be ac-

quired by a mere license, but only in the

mode authorized by statute, that is, by a deed

executed and recorded. Baltimore, etc., R.

Co. i\ Algire, 63 Md. 319.

34. See Maginnis v. Knickerbocker Ice Co.,

112 Wis. 385, 88 N. W. 300, 88 Am. St. Rep.
986, 69 L. R. A. 833.

35. Hetfield v. New Jersey Cent. R. Co.,

29 N. J. L. 571 [recersinjr 29 N. J. L. 206],

holding that where a railroad company is

authorized to take land with the consent of

the owner, the consent required must be a
legal consent which can be evidenced only by
writing.
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permits or acquiesces in the railroad company's taking possession of liis land and
expending large sums of money in constructing its road-bed.^' Where the license

IS given upon certain conditions the railroad company cannot compel specific

performance of the license without performing such conditions.^' A purchaser
of land over which railroad tracks are in operation at the time of the sale is charge-

able with notice of a license granted by the landowner to the railroad company
to lay and operate such tracks.^' But where a railroad company constructs its

tracks upon land without a legal right to do so, as without filing a written loca-

tion or presenting a plan, or paying or tendering damages or taking other proper

steps, it cannot enter upon the land except as a trespasser,^' even for the purpose
of removing rails laid or structures placed upon the land," unless the tracks or

structures were constructed with the consent or acquiescence of the owner; *' and
even though such consent has been given by one who holds an equitable title to

the land, as by a mortgagor in possession, it cannot avail as against one holding

the legal title, such as a title derived from the foreclosure of the mortgage.**

3. Implied Grants. A grant to a railroad company of land for its right of way
or other uses may be implied from the owner's permitting it to take possession

and use the land for a long time.^ But the mere fact that a railroad company
has entered on land, constructed its road, and occupied it for several years raises

no presumption that the owner has sold the right of way to the company.^ Under
some statutes the presumption of a conveyance to a railroad company arises from

its taking possession and completing the road and the failure of the landowner
to take steps to have his damages assessed within a specified time thereafter."

36. Snyder e. Chicago, etc., E. Co., 112
Mo. 527, 20 S. W. 885; Coe v. New Jersey
Midland R. Co., 28 N. J. Eq. 27.
Where there is a written agreement defin-

ing the rights of the parties, the doctrine
that if a railroad company takes possession
of land for a public way, the owner thereof
not objecting, the latter will be presumed to
have consented thereto and impliedly agreed
to accept a just compensation therefor and
consented to rely on the statutory method of

obtaining the sum, has no application. Ma-
ginnis v. Knickerbocker Ice Co., 112 Wis.
385, 88 N. W. 300, 88 Am. St. Rep. 986, 69
L. R. A. 833.

37. Rome, etc., E. Co. v. Gleason, 42 N. Y.
App. Div. 530, 59 N. Y. Suppl. 647.
38. Merchants' Union Barb-Wire Co. v. Chi-

cago, etc., E. Co., 79 Iowa 613, 44 N. W.
900, holding that where a license is granted
by a lot owner to a railroad company to lay
and operate tracks on the street in front of
his lots and the tracks are in operation when
the lots are sold, the purchaser is charged
with notice of the license.

39. Meriam «. Brown, 128 Mass. 391. But
see Preston v. Sabine, etc., R. Co., 70 Tex.
375, 7 S. W. 825.

40. Meriam v. Brown, 128 Mass. 391.
41. Meriam v. Brown, 128 Mass. 391

;

Omaha Bridge, etc., R. Co. v. Whitney, 68
Xebr. 389, 94 N. W. 513, 99 N. W. 525, hold-
ing that where a company having no estate
in land places upon it, with the consent of
the owner, an embankment, ties, and rails,
and uses such tracks without objection from
the owner, it remains the property of the
railroad company by an implied agreement.
42. Meriam f." Brown, 128 Mass. 391.
43. Paterson, etc., R. Co. v. Kamlah, 42

N. J. Eq. 93, 6 Atl. 444 [affirmed in 47 N. J.

Eq. 331, 21 Atl. 954] (holding that where a

company has been permitted by the owner
of land to take possession of it for the pur-

poses of its railroad and to occupy it accord
Ingly, and with the necessary expenditure of

money, adapt it to such uses, and has per-

mitted it so to occupy it and use it for a
long time, the facts are evidence of an agree-

ment that the company should have the prop-
erty upon making proper compensation) ;

Cleveland, etc., R. Co. v. Reid, 6 Ohio S. & C.

PI. Dec. 273, 4 Ohio N. P. 127 (holding that
where the owner of land permits a railroad

to be constructed over it without objection,

or large expenditures to be made upon the

faith of his apparent acquiescence, he caimot
then reclaim the land or enjoin its use by
the railroad company, his only right being

to compensation )

.

Where the terms of a grant are general or

indefinite, its location and use by the gran-

tee acquiesced in by the grantor will have the

same legal effect as if it had been duly de-

rscribed under the terms of the grant. Cleve-

land, etc., E. Co. V. Eeid, 6 Ohio S. & C. PI.

Dec. 273, 4 Ohio N. P. 127.

44. Toledo, etc., E. Co. v. Darst, 61 111.

231.

45. Seaboard Air Line E. Co. v. Olive, 142
N. C. 257, 55 S. E. 263 (construing Priv.

Acts (1862-1863), c. 26, § 9); Hickory v.

Southern R. Co., 137 N. C. 189, 49 S. E. 202.

Under N. C. Laws (1854-1855), c. 228, § 29,

raising a presumption of title to its right of

way in a railroad, unless the owner shall

apply for an assessment of the value of the

lands within two years after the location of

the road, the burden of showing when the

railroad was located and built is upon the

[V, C. 3]
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But this presumption does not arise where a deed from the owner of the land
to the railroad company is made within such time.^*

4. Persons Entitled to Benefit of Contract or Grant. Where an agreement
between a landowner and a railroad company for the conveyance of a right of way
has been acted upon and the railroad constructed, the provisions of the agreement
are binding upon the landowner and his grantee with notice.^^ Where a railroad

company appropriates land for its road-bed and track without the consent of the
owner of the land and without condemning the land under its charter, the owner
has a right of action upon an implied promise to pay for the value of the land.** But
such right of action does not accrue to a subsequent purchaser, who was not the

owner at the time of the appropriation; *^ nor can such purchaser sustain an action

for the use and occupation of the right of way as on an implied promise to pay
him therefor.^" Where one of two tenants in common grants a right of way through
their premises to a railroad company upon certian conditions, and the grantee

enters but fails to fulfil the conditions, the granting tenant can recover for a breach
of the contract,^' and the other tenant, where the entry is without his consent, for the

trespass.^ The successor of a railroad company is entitled to the protection

which the original company had under a contract with the landowner.^ An
assignee of an easement in railroad tracks has the same right to use the tracks

as his assignor had."
5. Kescission or Avoidance. Ordinarily a license to enter on land and con-

struct and maintain trades is revocable at the option of the licensor,^ imless the

company claiming title to the lands by virtue
of the statute. Hickory v. Southern E. Co.,

137 I\\ C. 189, 49 S. E. 202. The location
of a railroad within the meaning of such
statute is its physical location by the laying
of its track. Hickory v. Southern E. Co.,

supra. The railroad company acquires a
valid title to its right of way sis its track
is completed under such statute. Purifoy v.

Eichmond, etc., R. Co., 108 N. C. 100, 12
S. E. 741.

46. Hickorv v. Southern E. Co., 137 N. C.
189, 49 S. E. 202.

47. Waggoner v. Wabash E. Co., 185 111.

154, 56 N. E. 1050.

A purchaser of land with notice of a rail-

road company's right of way across the same
caraiot complain of laches of the railroad
company, which has been waived by per-
mitting the company to enter under a con-
tract. Waggoner v. Wabash E. Co., 185 111.

154, 56 X. E. 1050.
48. MeLendon v. Atlanta, etc., R. Co., 54

Ga. 293; Roberts v. Northern Pac R. Co.,

158 U. S. 1, 15 S. Ct. 756, 39 L. ed. 873.
49. McLeudon v. Atlanta, etc., E. Co., 54

Ga. 293 ; Hatry i: Paineeville, etc., R. Co., 1

Ohio Cir. Ct. 426, 1 Ohio Cir. Bee. 238 [af-

firmed in 23 Cine. L. Bui. 281].
50. MeLendon v. Atlanta, etc., R. Co., 54

Ga. 293.

51. Rush V. Burlington, eto., R. Co., 57
Iowa 201, 10 N. W. 628.

52. Rush V. Burlington, etc., R. Co., 57
Iowa 201, 10 N. W. 628.

53. New York, etc., R. Co. v. Stanley, 35
N. J. Eq. 283, holding that where the owners
of land permit the construction of a railroad

on the consideration of the company's build-

ing a depot thereon and running its trains
according to certain arrangements, the suc-

cessor of the company which originally con-
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structed the road is entitled to protection

against ejectment by the owners of the land
brought on account of non-performance of

the agreement, to the same extent as the

original company would have been entitled

to such protection.
54. Minneapolis Mill Co. v. Minneapolis,

etc., R. Co., 55 Minn. 371, 57 N. W. 64.

55. Stratton c. Midland Terminal R. Co.,

32 Colo. 493, 77 Pac. 247; Minneapolis, etc.,

R. Co. V. Marble, 112 Mich. 4, 70 N. W. 319
(holding that a parol license to a railroad
company to enter upon land and construct
its road is revocable at the will of the
owner) ; Wood v. Michigan Air Line R. Co.,

90 Mich. 334, 51 N. W. 263; Baker v. Chi-
cago, etc., R. Co., 57 Mo. 265; Johanson V.

Atlantic City R. Co., 73 N. J. L. 767, 64
Atl. 1061 (holding that where a railroad
company builds its road on the land of
another under a parol license from the owner,
the latter may ordinarily revoke it at any
time and sue to recover possession ) . And
see, generally. Licenses, 25 Cyc. 645 et seq.

But compare Et. Worth, etc., R. Co. i:

Sweatt, 20 Tex. Civ. App. 543, 50 S. W. 162,
holding that the license to a railroad ewnpany
which results when a landowner permits its

line to be constructed without objection can-
not be revoked after the track has been con-
structed, so long as it IB used in the opera-
tion of the railroad.

Illustration.—A clause in a railroad char-
ter authorizing a company to construct a
road " in such direction as they shall deem
Ibesti to connect with the termination of the
city railroad " is a revocable license and
not a contract which is infringed by the
taking up of a, portion of the track of the
city railroad so as to prevent the connec-
tion. Southwark R. Co. e. Philadelphia, 47
Pa. St. 314. But where a railroad company
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license is coupled with an interest or is necessary to the possession or enjoyment
of a right or title arising from the act or contract of the person who creates the
Ucense,** or unless there is an agreement that the Ucense shall continue for a
definite period of time." Where the hcense is granted on certain conditions and
the railroad company fails to perform such conditions, the licensor may revoke
the license.** The failure of a railroad company to perform conditions subse-

quent, however, contained in the agreement, furnishes no ground for the revoca-

tion of the license under which it entered and constructed its road, where com-
plete indemnity in damages is recoverable therefor in an action at Iaw,^° and in

such a case the landowner therefore cannot recover possession of the right of

way or other land in an action of ejectment for the breach of such conditions.""

But even where a party has a right to rescind a license for delay in the construc-

tion of a railroad, good faith would require him to give notice of such intention before
the company takes possession of the land and constructs its road so that it may
adopt another location or take proceedings to condemn before rendering itself

otherwise liable."^ Where a conveyance to a railroad company is made by per-

sons not having proper authority, it may be afterward repudiated by persons
having the authority to convey.''^

6. Remedies of Landowner. Where a railroad company constructs its road
over land to which it has acquired no requisite title by condemnation, convey-
ance, or license, express or impUed, it is a mere trespasser and ejectment will he
against it."' And it has been held that the mere fact that an owner of land per-

mits a railroad company to enter upon and construct its road without making
compensation therefor does not estop the owner from maintaining an action of

ejectment to recover possession of the property,"* or from maintaining an injunc-

is informed by letter of the conditions under
which it may lay its tracks through the
lands of a person living on the line of the
road and the company accepts the proposi-
tion and locates its road-bed accordingly but
fails to comply with the condition, which
waa to open a certain street, the opening of

such street is not a condition precedent to
the right to locate the road and the proposi-
tion is not a license revocable at will. Wil-
mington, etc., E. Co. V. Battle, 66 N. C. 540.
So where, after a city addition had been
platted, bat before the streets therein had
been accepted, a railroad company was per-

mitted by plaintiff's predecessors in title to

lay a switch track on what subsequently be-

came a street in such addition by acceptance
by the city, which track was authorized by an
act of the legislature, and subsequently by
a city ordinance, the railroad's right to main-
tain the switch is not a mere license, revo-

cable at the will of the licensor. Koch v.

Kentucky, etc., E., etc., Co., 80 S. W. 1133,

26 Ky. L. Rep. 216.

56. Baker u. Chicago, etc., E. Co., 57 Mo.
265.

Where the railroad company enters into
possession and expends money on the right

of way under such an agreement, the agree-

ment is not a naked license subject to be
revoked at will by the grantors; and a deed
to a third party, operating as a mortgage,
executed after such possession by the com-
pany, does not operate as a revocation of

such agreement. Illinois Southern E. Co. v.

Borders, 201 111. 459, 66 N. E. 382.

57. See Stratton v. Midland Terminal K.
Co., 32 Colo. 493, 77 Pac. 247.

58. Littlejohn v. Chicago, etc., E. Co., 219
lU. 584, 76 N. E. 840.

Waiver.— The failure of a landowner who
has licensed a company to build a railroad
over his laud under certain conditions and
within a certain time, to declare a forfeiture

of the license contract at the expiration of
the time fixed for the performance is not a
waiver of the right to insist upon a perform-
ance of the conditions at some future time,
and in, lieu of such performance to declare a
forfeiture for non-performance. Littlejohn
V. Chicago, etc, E. Co., 219 111. 584, 76 N. E.
840.

59. Morris v. Indianapolis, etc., E. Co., 76
111. 522.

60. Morris v. Indianapolis, etc., E. Co., 76
111. 522.

61. Eoss v. Chicago, etc., E. Co., 77 111.

127.

62. Macon, etc., E. Co. v. Eiggs, 87 Ga.
158, 13 S. E. 312, holding that a deed from
certain members of a church who had no
authority to make the same, purporting to
-convey to a railroad company a right of way
over land belonging to the church, does not
authorize the company to take such land for
the purpose designated in the deed, where
the transaction is afterward repudiated by
the church and the consideration paid by the
company is returned to it.

63. Denver, etc., E. Co. v. Arapahoe County
School-Dist. No. 22, 14 Colo. 327, 23 Pac. 978;
Dodd V. St. Louis, etc., E. Co., 108 Mo. 581,
18 S. W. 1117; Walker v. Chicago, etc., E.
Co., 57 Mo. 275; Lyon v. Green Bay, etc.,

E. Co., 42 Wis. 548.

64. Conger v. Burlington, etc., E. Co., 41

[V, C. 61



158 [83 Cye.J RAILROADS

tion to restrain the railroad company from using the right of way until compen-
sation therefor is made."^ By the weight of authority, however, if a landowner,

knowing that a railroad company has entered upon his land and is engaged in

constructing a road thereon, encourages or permits it to do so, he and subsequent

purchasers from him will be estopped from maintaining either trespass "' or eject-

ment to recover possession of the land; °' nor can he maintain an injunction to

restrain the company from using the road so constructed."* Acquiescence in the

Iowa 419; Allegheny Valley E. Co. v. Col-

well, (Pa. 1888) 15 Atl. 927.
65. Hlbbs y. Chicago, etc., R. Co., 39 Iowa

340; Coombs v. Salt Lake, etc., R. Co., 9

Utah 322, 34 Pac. 248. See also McNall v.

Paducah, etc., R. Co., 3 Tenn. Cas. 580.
66. Pollard v. Maddox, 28 Ala. 321 (hold-

ing a landowner estopped from bringing tres-

pass, although the instrument by which he
had conveyed the right of way was inopera-
tive as a deed) ; Roberts v. Northern Pac. R.
Co., 158 U. S. 1, 15 S. Ct. 756, 39 L. ed. 873.

67. Alabama.— Hendrix v. Southern R. Co.,

130 Ala. 205, 30 So. 596, 89 Am. St. Rep. 27.

Georgia.— Atlanta, etc., R. Co. v. Barker,
105 Ga. 534, 31 S. E. 452.

Illinois.— Ross v. Chicago, etc., R. Co., 77
111. 127.

Kansas.— Missouri Pac. R. Co. v. Gano,
47 Kan. 457, 28 Pa<;. 155.

Missouri.— Snyder v. Chicago, etc., R. Co.,

112 Mo. 527, 20 S. W. 885; Dodd r. St. Louis,
etc., R. Co., 108 Mo. 581, IS S. W. 1117;
Kanaga v. St. Louis, etc., R. Co., 76 Mo.
207; Baker v. Chicago, etc., R. Co., 57 Mo.
265; ProTolt V. Chicago, etc., R. Co., 57 Mo.
256. Compare Walker v. Chicago, etc., R.
Co., 57 Mo. 275.

Wisconsin.— Taylor v. Chicago, etc., R. Co.,

63 Wis. 327, 24 >f. W. 84.

United State's.— Roberts v. Northern Pac.
R. Co., 158 U. S. 1, 15 S. Ct. 756, 39 L. ed.

873; Pryzbvlowicz v. Jlissouri River R. Co.,

17 Fed. 492, 3 McCrary 586.

See 41 Cent. Dig. tit. " Railroads," § 151.

A county which has made a gift or dona-
tion of land to a railroad company, and which
for years has stood by and permitted the

company to construct its road and appur-

tenances, and has accepted from it large

sums as taxes upon such land, would seem to

be estopped from interfering with the posses-

sion of the company as to those parts of the

land actually needed and used for railroad

purposes, even though its original grant was
made without authority. Roberts i'. North-

ern Pac. R. Co., 158 U. S. 1, 15 S. Ct. 756,

39. L. ed. 873.

Illustrations.— Thus a landowner is es-

topped from maintaining ejectment against a

railroad company, where he has never ob-

jected to an ordinance granting a right of

way which was passed more than three years

before the commencement of the action of

ejectment, and has allowed the railroad com-

pany to construct its tracks, depots, etc., and

operate its road without objection (Reichert

V. St. Louis, etc., R. Co., 51 Ark. 491, 11

S. W. 696, 5 L.. R. A. 183) ; where he permits

a railroad under a parol license, to expend

its money and build its road over his land,

[V, C, 6]

for a period of twenty years, during -s^hich

the possession of the company has been open

and continuous, even though he has received

no compensation (Evansville, etc., R. Co. v.

Nye, 113 Ind. 223, 15 N. E. 261) ;_
where he

appears before commissioners appointed in a

proceeding to condemn lands for a right of

way, and endeavors to increase the amount

of their finding, and also appears in court

and objects to the award because it is insuffi-

cient, but makes no objection to the construc-

tion of the road, nor any attempt to prevent

it (Gray v. St. Louis, etc., R. Co., 81 Mo.

126) ; where he conveys a portion of his land

to a railroad company for the purpose of

constructing a road-bed upon it, and with

full knowledge permits the company to con-

struct the road through other portions of his

land also and allows sixteen years to elapse

after the completion of the road before mak-
ing any objection thereto (Dodd v. St. Louis,

etc., R". Co., 108 Mo. 581, 18 S. W. 1117) ;

or where he sees employees of a railroad com-

pany laying a track over his land, and does

not "forbid it, but negotiates with an agent

of the company and on assurance of future

compensation waives prepayment therefor and
suffers the work to go on ( Scarritt v. Kansas
City, etc., E. Co., 127 Mo. 298, 29 S. W.
1024). But where lands are granted to a

school-district to be used for school purposes

and a railroad company, under a supposed
license from its grantor, enters and begins

constructing its road upon such land, and
shortly afterward the school trustees protest

that the school-district owns the land and
attempts to settle the matter with the rail-

road company, and failing therein builds a
fence around it and notifies the contractor

not to enter, and the fence is torn down and
the grading completed, there is no acquies-

cence by the school-district to estop it from
bringing ejectment. Denver, etc., R. Co. v.

School-Dist. No. 22, 14 Colo. 327, 23 Pac.

978.

Where a railroad company as assignee of

a lease which authorizes the construction
of a railroad track across the leased land

and provides for forfeiture of the lease in

default of the payment of rent, enters on the

land and constructs its tracks thereon and
afterward fails to pay rent, the lessor may
maintain ejectment against it, although he
acquiesces in the building of the track; and
he is not restricted to an action for the

value of the ground taken or for damages for

breach of conditions of the lease or for a
suit in equity to compel compliance with its

terms. Avery l'. Kansas City, etc., R. Co.,

113 Mo. 561, "21 S. W. 90.

68. Mitchell v. New Orleans, etc., R. Co.,



EAILROADS [SS Cye.J 159

building of a railroad, however, is not of itself sufHcient to show that a landowner
waived his right to be ultimately compensated for his land; '"' although in such

a case the landowner will be restricted to an action for compensation by way of

damages for the value of the land taken and for injuries done by the construction

and operation of the road,™ or he may maintain a suit for specific performance
of the contract under which the entry was made." A fortiori one afterward

buying the lands from the owner with notice can neither maintain ejectment
nor trespass against the company nor obtain affirmative relief against it.'^ But
conduct which would estop the landowner will not necessarily estop a mortgagee
or beneficiary under a deed of trust." Where a railroad company has constructed

its road with the consent of the owner but without paying therefor, the latter

may seek his remedy in an ordinary action for damages,'* or if the road has been
transferred to another, the landowner may maintain an equitable action for

damages against such transferee.'^ In those jurisdictions which hold that a right

of way cannot be acquired by a mere license, an entiy by a railroad under such

a hcense is no defense to an action of trespass by the owner of the land.'*

Where a party seeks rehef on a contract against a railroad company which neces-

sarily implies a right of eminent domain in the company, he cannot, in the same
suit, object to an additional taking of land on the ground that the company is

not invested with such right."

7. Remedies of Railroad Company. Where a railroad company has performed

41 La. Ann. 363, 6 So. 522; Baltimore, etc.,

E. Co. V. Strauss, 37 Md. 237; Goodin r.

Cincinnati, etc., R. Co., 18 Ohio St. 169, 98
Am. Dec. 95; Coe v. Columbus, etc., R. Co.,

10 Ohio St. 372, 17 Am. Dec. 518; Bell v.

Ohio, etc., R. Co., 2 Pittsb. L. J. (Pa.) 42.

69. Hendrj.^ v. Southern R. Co., 130 Ala.

205, 30 So. 596, 89 Am. St. Rep. 27.
70. Indiana.— Evansville, etc., R. Co. v.

Nye, 113 Ind. 223, 15 K E. 261.

Kansas.— Missouri Pac. R. Co. v. Gano, 47
Kan. 457, 28 Pac. 155.

Kentucky.— Louisville, etc., R. Co. v.

Stephens, 14 Ky. L. Rep. 919.

Missouri.— Baker v. Chicago, etc., R. Co.,

57 Mo. 265. See Ragan v. Kansas City, etc.,

R. Co., Ill Mo. 456, 20 S. W. 234.

Ohio.— Goodin v. Cincinnati, etc.. Canal
Co., 18 Ohio St. 169, 98 Am. Dec. 95.

United States.— Roberts v. Northern Pac.
R. Co., 158 U. S. 1, 15 S. Ct. 756, 39 L. ed.

873.

See 41 Cent. Dig. tit. "Railroads," § 151.
71. Lane v. Pacific, etc., R. Co., 8 Ida. 230,

67 Pac. 656; Baker v. Chicago, etc., R. Co.,

57 Mo. 265; Gloe V. Chicago, etc., R. Co., 65
Nebr. 680, 91 N. W. 547; Sanderson, etc., R.
Co. V. Cockermouth, 2 Hall & T. 327, 19
L. J. Ch. 503, 47 Eng. Reprint 1708 [affirm-
ing 11 Beav. 497, 50 Eng. Reprint 909]

;

Paterson v. Buffalo, etc., R. Co., 17 Grant
Ch. (U. C.) 521. And see, generally.
Specific Perfoemakce.

72. Roberts v. Northern Pac. R. Co., 158
U. S. 1, 15 S. Ct. 756, 39 L. ed. 873.

Illustration.— Where one in possession of

land under an executory contract for pur-
chase quitclaims to a company a right of way
thereon, and afterward assigns his interest

under the contract, and after several mesne
assignments the holder, knowing of the right
of way deed and that the railroad has been
run on such right of way nearly ten years

without objection, takes a deed to the land,

he cannot maintain ejectment against the

company. Stratton v. Omaha, etc., R. Co., 37

Nebr. 477, 55 N. W. 1058.

73. Snyder v. Chicago, etc., R. Co., 112
Mo. 527. 20 S. W. 885.

74. Chicago, etc., R. Co. v. Hall, 135 Ind.

91, 34 N. E. 704, 23 L. R. A. 231; Le Roy,
etc., R. Co. V. Small, 46 Kan. 300, 26 Pac.
695; Hatry v. Painesville, etc., R. Co., 1 Ohio
Cir. Ct. 426, 1 Ohio Cir. Deo. 238 [affirmed
in 23 Cine. L. Bui. 281].
Abandonment of contract.— Where a con-

tract made between a landowner and a rail-

road company in settlement of damages for

a railroad right of way has been partially

but not fully performed by the railroad com-
pany, and after the lapse of nearly fifteen

years the contract is abandoned by the rail-

road company, the landowner may institute

suit on the basis of a permanent appropria-
tion of the land by the railroad company for
railroad uses at that time, and recover dam-
ages as upon a proceeding by condemnation
for such purpose. St. Louis, etc., R. Co. v.

Yount, 67 Kan. 396, 73 Pac. 63.

Determination of damages.— Where a con-
tract granting a railroad right of way and
providing for the payment of damages is not
fully performed by the railroad company and
is abandoned, in an action for damages, it

is proper to ask a judicial determination of
the fact that the contract no longer meas-
ures the rights of the parties. St. Louis,
etc., R. Co. V. Yount, 67 Kan. 396, 73 Pac.
63.

75. Chicago, etc., R. Co. v. Hall, 135 Ind.
91, 34 N. E. 704, 23 L. R. A. 231; New
York, etc., R. Co. v. Stanley, 34 N. J. Eq. 55
[affirmed in 35 N. J. Eq. 283].
76. Baltimore, etc., R. Co. v. Algire, 63

Md. 319.

77. Coe V. Aiken, 61 Fed. 24.

[V. C, 7]
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its part of a contract for the purchase of land, it may maintain an action for specific

performance against the landowner to compel a conveyance to it,'* and to enjoin
the prosecution of an action of ejectment for the possession of the land," or it

may maintain an action to quiet the title.*"

D. Conveyances To or For Railroad Company " — l. Requisites and
Validity. The requisites and validity of a conveyance to a railroad company is

ordinarily governed by the rules regulating conveyances generally, particularly

those relating to conveyances to corporations.'^ Where a railroad company has
complied with that part of a contract for a right of way which constitute the

substantial consideration, the equitable title to the property passes to it, although
the whole consideration agreed upon has not been paid or performed.*^ A statute

providing that streets, alleys, and public grounds so designated on a town plat,

when properly certified, acknowledged, and recorded, shall operate as a convey-

78. Bell u. Southern Pac. E. Co., 144 Gal.

560, 77 Pac. 1124; St. Louis, etc., R. Co. v.

Van Hoorebeke, 191 III. 633, 61 N. E. 326;
Ross V. Chicago, etc., E. Co., 77 HI. 127;
Jackson v. Jessup, 5 Grant Ch. (U. C.) 524.

Defenses.— 'OTiere the state waives its

right to forfeit a railroad company's cnarter,

for failure to begin or complete the road
within the time limited, such delay is no
defense in an action against & third person
to compel specific performance of his contract
to the company. Eoss v. Chicago, etc., E.
Co., 77 111. 127.

Sufficiency of evidence as to the induce-
ment for a contract for the sale of a rail-

road right of way see Bell v. Southern Pac.
E. Co., 144 Cal. 560, 77 Pac. 1124.

79. St. Louis, etc., E. Co. v. Van Hoore-
beke, 191 111. 633, 61 X. E. 326; Eoss v.

Chicago, etc., E. Co., 77 111. 127; Jackson v.

Jessup. 5 Grant Cli. (U. C.) 524.
80. Cherokee, etc., E. Co. v. Eenken, 77

Iowa 316, 42 N. W. 307.
Evidence.— Wliere on the issue whether

defendant agreed to give a right of way to a
railroad company, one of the company testi-

fies that defendant told him before the con-
struction of the road that he would not then
sign a contract to give the right of way but
would give it, and three others testify that
defendant said he would give the right of
way if the road was built and show that
the securing of the right of way was a con-

dition of the location of the road, and de-

fendant unsupported by other evidence denies
having made the promise, a judgment against
defendant should be sustained. Cherokee, etc.,

E. Co. V. Eenken, 77 Iowa 316, 42 N. W. 307.
81. Conveyance or release by raflroad com-

pany see inpa, V, K.
82. See, generally, Corporations, 10 Cye.

1020 et seq.; Deeds, 13 Cyc. 505.

An unrecorded agreement by a landowner to
relinquish to a railroad company a right of

way through his lands in consideration of the
advantage to be derived from the construc-

tion of the road does not vest the title to
the right of way in the company, where it

puts up a grade only, and then abandons
work for twenty-five years; and the com-
pany cannot claim such title under a stat-

ute, providing that a railroad company
shall not be barred of its real estate, right

[V, C, 7]

of way, easements, etc., " which may have
been condemned or otherwise ' obtained ' " by
any statute of limitation or adverse occu-

pancy. Beattic v. Carolina Cent. E. Co., 108

N. C. 425, 12 S. E. 913.
Mistake in grantee's name.— It is immate-

rial that the wrong corporation is named in

the deed as the grantee, where defendant com-
pany accepts the deed and enjoys the land.

Louisville, etc., E. Co. v. Power, 119 Ind.

269, 21 N. E. 751.
A title bond duly acknowledged and re-

corded, conveying a full and free right of

way to a railroad company for railroad pur-
poses without reservation, is a sufficient

grant of such right of way. Ohio Eiver E.
Co. V. Johnson, 50 W. Va. 499, 40 S. E. 407.
A conveyance in fee to a railroad company

authorized to acquire an easement only is

valid until assailed in a direct proceeding by
the government, and cannot be collaterally at-

tacked by private persons. Askew i). Smith,
109 Wis. 532, 85 N. W. 512.
Invalid grant— equity.—Where a railroad

company constructs its road in good faith on
certain lands under a grant by persons with-
out authority to make it, and subsequently
the devisees of the owner of the land file a
bill to compel the removal of the road, and
the evidence shows that the real object of
the bill is to compel defendant company to
permit certain crossings of the railway neces-
sary for the purpose of marketing coal un-
derlying the land, and that the company has
obligated itself to permit such crossing and
the evidence also shows that the construction
of the railroad has increased the value of
the land and that a majority of the parties
to the bill are estopped by their conduct, an
injunction will be denied but the court will
retain the bill to enforce the agreement of
the railroad company as to the crossings.
McClane v. McClane, 213 Pa. St. 286, 62 Atl.
861.

83. Matson v. Port Townsend Southern E.
Co., 9 Wash. 449, 37 Pac. 705, holding that
where a railroad company has complied with
that part of a contract for a right of way
which required it to construct its road within
two years and it appears that the construc-
tion and operation of the road was the sub-
stantial consideration, the equitable title
passes and is unaffected by the fact that it
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ance in fee to the public, does not apply in favor of individuals or corporations,

and hence a deed to a third person reserving a strip for railroad purposes according

to a diagram showing the railroad company's name will not operate as a convey-

ance to the company or as a dedication.^*

2. Persons Entitled to Convey. The owner of the land is ordinarily the proper

person to convey it to a railroad company for a right of way or other purposes; ^

and this he may do notwithstanding he has previously leased rights thereon to

a third person under a lease which conveys no interest in the land,*" although

the lessee is entitled to be protected in his rights." Under some statutes a con-

veyance of land may be made to a railroad company by a tenant for life.** Where
the charter of a railroad uses the word "owner," in providing for voluntary relin-

quishments of property for railroad purposes, such owner is the only party, with

the exception of the curator of minors, with whom the company need treat in

negotiating a purchase. '°

3. Construction and Operation in General— a. Effect as Waiver of Damages.

A conveyance of land to a railroad company for an agreed consideration pre-

sumptively embraces in such consideration all reasonably necessary damages to

adjoining land, which have already been caused or which may be caused by the

construction and maintenance of the road, and which might have been recovered

in condemnation proceedings; and therefore in the absence of any showing to the

contrary, such conveyance relieves the company from all UabiUty for such dam-
ages, °° and from other damages which the terms of the instrument or the attendant

has not paid a, consideration of one dollar

and the expenses of the deed of such right of

way, as provided in the contract.

84. Illinois Cent. K. Co. v. Indiana, etc., K.

Co., 85 111. 211.

85. See Ohio Oil Co. v. Toledo, etc., R. Co.,

4 Ohio Cir. Ct. 210, 2 Ohio Cir. Dec. 505.

86. Ohio Oil Co. v. Toledo, etc., R. Co., 4

Ohio Cir. Ct. 210, 2 Ohio Cir. Dec. 505, hold-

ing that where a landowner grants a right

to bore for oil and a right of way for access

to the premises and reserves the right to

farm the land and subsequently grants a
right to operate a railroad across such land,

the company is not obliged to condemn the

lessee's right, since such a lease grants no
interest in the land and the owner, notwith-

standing the lease, can grant a right to

operate a railroad across the same. See

Olive r. Sabin, etc., R. Co., 11 Tex. Civ. App.

208, 33 S. W. 139.

87. Ohio Oil Co. v. Toledo, etc., R. Co., 4
Ohio Cir. Ct. 210, 2 Ohio Cir. Dec. 505.

88. See cases cited infra, this note.

Under Canadian statutes a conveyance of

the fee simple of land required for the use of

a railroad company may be made by a tenant

for life, but the company is not warranted
in paying him the full amount of the com-
pensation agreed upon, but must pay to the

remainderman or into court a portion of the

purchase-money representing the remainder-

man's interest. Midland R. Co. v. Young, 22

Can. Sup. Ct. 190 [affirming 19 Ont. App.
265 {affirming 16 Ont. 738)] (construing
C. S. C. c. 66, § 11, as amended by 24 Vict,

c. 17, § 1 ) ; Owston v. Grand Trunk R. Co.,

28 Grant Ch. (U. C.) 428, 431; Cameron v.

Wigle, 24 Grant Ch. (U. C.) 8. Compare
Re Dolsen, 13 Ont. Pr. 84, construing Can.
Railroad Act, § 36, 51 Vict. c. 29.

[11]

89. Chouteau v. Missouri Pac. R. Co., 122
Mo. 375, 22 S. W. 458, 30 S. W. 299, holding
that such a charter provision impliedly makes
it unnecessary for the wife of an owner to
join in the conveyance by reason of her in-

choate right of dower, and that it makes no
difference if the husband does not convey
directly to the railroad company but by
mesne conveyances.

90. Illinois.— St. Louis, etc., Electric R.
Co. L\ Van Hoorebeke, 191 111. 633, 61 N. E.
326; Chicago Sanitary Dist. v. Alderman, 113
111. App. 23 ; Atchison, etc., R. Co. v. Jones,

110 111. App. 626; Illinois Cent. R. Co. v.

Anderson, 73 111. App. 621.

Kentucky.— Elizabethtown, etc., R. Co. v.

Dillon, 7 Ky. L. Rep. 607.

Louisiana.— Kirk v. Kansas City, etc., R.
Co., 51 La. Ann. 667, 25 So. 457, holding that
claims which would have been within and
would have gone to make up the original
damages or compensation which would have
been assessed against and paid by the railroad
company as a condition precedent to the con-
demnation of a right of way in an expro-
priation proceeding, must be held to have
been considered and included by the party as

being within the consideration agreed upon
when they balanced advantages and disad-

vantages.
Massachusetts.— Cassidy v. Old Colony R.

Co., 141 Mass. 174, 5 N. E. 142.

Minnesota.— McCarty v. St. Paul, etc., R.
Co., 31 Minn. 278, 17 N. W. 616.

Missouri.— Edwards v. Missouri, etc., R.
Co., 82 Mo. App. 96.

Nebraska.— Moseley r. Chicago, etc., R.
Co., 57 Nebr. 636. 78' N. W. 293.

New Jersey.— Perrine v. Pennsylvania R.
Co., 72 N. J. L. 398, 61 Atl. 87.

New York.—Conabeer v. New York Cent.,

[V, D, 3, a]
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circumstances expressly or impliedly show to have been included in the compen-
sation paid.^' Such a conveyance, however, does not reUeve the railroad company
from UabiUty for damages which are caused by its negligence in designing, con-

structing, and maintaining the road,°^ nor for damages resulting from improper

encroachments upon land outside the right of way; °^ nor does it relieve the com-

etc, B,. Co., 156 N. Y. 474, 51 N. E. 402
[affirming 84 Him 34, 32 N. Y. Suppl. 6].

Pennsylvania.— North, etc.. Branch E,. Co.
V. Swank, 105 Pa. St. 555, holding that if a
landowner sells " the right of way " for a
fixed sum all damages are supposed to be
compensated by that sum unless otherwise
expressly stipulated.

Vermont.— Norris r. Vermont Cent. B. Co.,

28 Vt. 99.

United States.— Hodge v. Lehigh Valley R.
Co., 39 Fed. 449, holding the company not
liable to the former owner for damages aris-

ing from the operation of the road where it

has exercised reasonable skill and judgment
in designing and constructing such road.

Canada.— Wallace v. Grand Trunk R. Co.,

16 U. C. Q. B. 551.

See 41 C€nt. Dig. tit. " Railroads," § 155.

Illustrations.— Thus a person who grants
land to a railroad company cannot recover
damages caused to the rest of his land by
structures necessary and incident to the rail-

road which he knew or had good reason to

know would be built (Tinker v. Roekford,
137 111. 123, 27 N. E. 74 [reversing on other
grounds 36 HI. App. 460] ) ; or damages
caused by the maintenance and operation of a
defective bridge constructed before the exe-

cution of the convevance (McDonald v.

Southern California R." Co., 101 Cal. 206, 35
Pac. 643, 646) ; or damages caused to a
dwelling-house on the track by the careful

blasting of rock in the construction of the

road (Watts v. Norfolk, etc., R. Co., 39
W. Va. 196, 19 S. E. 521, 45 Am. St. Rep.
894, 23 L. R. A. 674) ; or damages occa-

sioned by the removal of timber or other
obstructions situated in the line of the desig-

nated right of way (Delsol v. Spokane, etc.,

R. Co., 4 Ida. 456, 40 Pac. 59 ; Houston, etc.,

R. Co. c. McKinney, 55 Tex. 176).
91. Alabama Midland R. Co. v. Williams,

92 Ala. 277, 9 So. 203 (holding, however,
that a sale of a strip along one side of

plaintiff's land extending from one street to
another, to defendant as a right of way for

a railroad did not include compensation for

damages caused by excavating the land so

that both street levels abutting on plaintiff's

lot were cut down beneath the grade of de-

fendant's road, so as to authorize an affirma-

tive charge to be made by the court on de-

fendant's behalf) ; St. Louis, etc., R. Co. v.

Hurst. 14 111. App. 419.

Diversion of watercourse.— Where a grant
of a right of way authorizes a railroad com-
pany to change a watercourse, the company
is not liable for damages resulting from the

change unless it be unnecessary or negli-

gently or unskilfullv made. St. Louis, etc.,

R. Co. V. Walbrink, 47 Ark. 330, 1 S. W. 545.

XTnconditional grant.— Where a railroad

[V. D, S, a]

company by a contract whereby plaintiff

grants to it an unconditional right of way
over his land obligates itself not to damage
a spring thereon, it must be presumed that

ditches and drains which produce injury

thereto are necessary to the construction,

and continue to be necessary for the main-

tenance of the road, and that any interfer-

ence with them would be a violation of the

unconditional grant of the right of way.

Louisville, etc., R. Co. v. Goodin, 14 Ky. L.

Rep. 622.

Change of grade.— Where the grade at

which the road is to be built is not fixed by
the contract, the railroad company may,
without incurring liability for resulting dam-
ages not caused by negligence, change its

grade from time to time as the exigencies of

traffic and public necessity may require.

Liedel r. Northern Pac. R. Co., 89 Minn. 284,

94 N. W. 877.

92. Arkansas.— St. Louis, etc., R. Co. v.

Walbrink, 47 Ark. 330, 1 S. W. 545.

Georgia.— Chattanooga, etc., R. Co. v.

Brown, 84 Ga. 256, 10 S. E. 730, holding that

a railroad company is liable for damages to

crops resulting from its tearing down a fence,

although it has purchased the right of way
over the land from the landlord of the owner
of the crops.

Illinois.— Chicago Sanitary Dist. v. Alder-

man, 113 111. App. 23; Atchison, etc., R. Co.

i: Jones, 110 111. App. 626; St. Louis, etc.,

R. Co. V. Hurst, 25 111. App. 98.

Indiana.— Roushlange v. Chicago, etc., R.
Co., 115 Ind. 106, 17 N. E. 198.

Missouri.— Edwards V. Missouri, etc., R.
Co., 82 Mo. App. 96.

United States.— Hodge v. Lehigh Valley
R. Co., 39 Fed. 449.

Canada.— Miner v. Buffalo, etc., R. Co., 9

V. C. C. p. 280; Vanhorn v. Grand Trunk
R. Co., 9 rr. C. C. p. 264.

See 41 Cent. Dig. tit. "Railroads," § 155.

Illustrations.— Thus one who has conveyed
a right of way to a railroad company may
recover of such company for injury to his

crops by the negligent building of its road so
that surface water accumulates and is pre-
cipitated on his land (Jacksonville, etc., R.
Co. V. Cox, 91 111. 500; Elizabethtown, etc.,

R. Co. V. Watts, 9 Ky. L. Rep. 289), even
though he has allowed the company to dig
a ditch on his premises which proves in-

effectual (Jacksonville, etc., R. Co. v. Cox,
supra) . So such an owner may recover for
injuries for deposits of rock by the company
on the residue of his land, unless they are
removed within a reasonable time. Watts v.

Norfolk, etc., R. Co., 39 W. Va. 196, 19 S. E.
521. 45 Am. St. Rep. 894, 23 L. R. A. 674.

93. Roushlange v. Chicago, etc., R. Co., 115
Ind. 106, 17 N. E. 198.
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pany from such damages as from the terms of the instrument are not to be pre-
sumed to have been in contemplation of the parties at the time of the sale," or which
were expressly reserved."^'

b. Effect on Duty to Maintain Crossings, Fences, and Cattle-Guards. Upon
the same principle a conveyance of a right of way relieves the railroad company
from damages for additional fence building required, "" and from the duty of

constructing and maintaining stock gaps or bridges,"' or private crossings, °* unless

such duty is imposed upon it by the conditions or stipulations contained in the

conveyance, °° or by statute.'

4. Location of Way or Land Conveyed. The rights of a railroad company
under a contract to convey or a conveyance which describes the land conveyed
in the terms of the location of the right of way depends upon the terms of the
instrument as construed by the ordinary rules of construction for such instru-

ments.^ The terms of the contract may be such as to require a conveyance of

Damages to other land of the same owner
distinct from and not connected with the
land conveyed caused by acts of a railroad

company not done on the land conveyed, al-

though rendered necessary by its occupation,

held not in contemplation of lavr to be con-

sidered as being included in the compensation
agreed upon in such conveyance see Long-
worth V. Meriden, etc., E. Co., 61 Conn. 451,
23 Atl. 827.
94 Alabama Midland E. Co. u. Williams,

92 Ala. 277, 9 So. 203; St. Louis, etc., R.
Co. V. Hurst, 14 111. App. 419; Perrine v.

Pennsylvania R. Co., 72 N. J. L. 398, 61

Atl. 87, holding that the company is relieved

from damages arising from the construction
of the road upon the strip conveyed, but not
such damages as result from work elsewhere
constructed by the company for the general
benefit of the railroad.

95. North, etc.. Branch E. Co. v. Swank,
105 Pa. St. 555 ; Houston, etc., R. Co. v. Mc-
Kinney, 55 Tex. 176.

96. St. Louis, etc., R. Co. v. Walbrink, 47
Ark. 330, 1 S. W. 545.

97. Cook V. North, etc., E. Co., 50 Ga. 211.

98. Gulf, etc., E. Co. v. Jones, 3 Tex. App.
Civ. Cas. § 21.

99. Cook V. North, etc., E. Co., 50 Ga. 211.

And see in^ra, V, G, 6.

1. Smith f. New York, etc., R. Co., 63
N. Y. 58 (construing Laws (1850), c. 140,

§ 44) ; Clark V. Rochester, etc., E. Co., 18

Barb. (N. Y.) 350.

Under W. H. Act (1850), c. 593, § 5, re-

quiring a railroad company to make and
maintain all necessary cattle-guards, cattle-

passes and farm crossings for the safety and
convenience of landowners along the side of

the road, and providing that such provision

shall not apply in any case where the com-
pany shall settle with the landowner in

relation to such guards, passes, and cross-

ings, a clause in a deed requiring " said cor-

poration to fence the land and prepare a

crossing with cattle guards, at the present

travelled path, on a level with the track" is

not a settlement between the parties in re-

lation to such crossings. White «. Concord
R. Co., 30 N. H. 188.

2. See the cases cited infra, this note.

Illustrations.— Under a grant to a railroad

company of "the right to enter upon any
land I own which lies on the line of such
company's road . . . and the right to run
in curves and around the line in the final

construction of such railroad over said land,

and to hold and use a strip thereof to be
selected by the engineer ... as long as

may be necessary " the right is to be exer-

cised at the final location of the road and
cannot be exercised afterward. Warner v.

Columbus, etc., E. Co., 39 Ohio St. 70. So a
conveyance to a railroad company of a right
of way eightj'- feet wide "which said eighty
feet is to include . . . road on the west
where said road is contiguous to said rail-

road " must be construed as including eighty
feet measuring eastwardly from the west side

of the road and including the whole road,
although the grantor as an abutting prop-
erty-ovraer had but a reversionary right in
such road and such other rights as he would
have in its use as a public way. Belmer v-

Cincinnati, etc., R. Co., 9 Ohio Dec. (Re-
print) 45, lOCinc. L. Bui. 232. So where a
grant of a right of way calls for a certain
fixed and determined center line, the con-
struction of the track on either side of such
center line will not shift it to the center of
such track, and thus shift such right of way
without the consent of the owner. Ohio
River R. Co. v. Johnson, 50 W. Va. 499, 40
S. E. 407.
Uncertainty.— After the construction by a

railroad company of its tracks across land, a
conveyance to the company by the landowner
of a " right of way " across the land with-
out further description refers to the road as
constructed and is not void for uncertainty.
Olive V. Sabine, etc., R. Co., 11 Tex. Civ. App.
208, 33 S. W. 139.

Parol evidence.— Where a deed conveying a
right of way to a railroad company fails to
describe the exact situation of the land, parol
evidence is admissible to assist in ascertain-

ing the true location of the land conveyed;
and such evidence is not governed by the rule
relating to the reformation of written in-

struments by parol evidence of what occurred
at the time of their execution. Pennsylvania
R. Co. V. Pearsol, 173 Pa. St. 496, 34 Atl.
226, holding certain evidence suflicient to
overcome the presumption that the center of

[V. D,4]
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a right of way over a certain tract wherever the company may choose to estab-

lish its road; ^ or the instrument may convey only the land as it was located at

the time of the conveyance.* But in the absence of any designation of the route

in the deed, the occupancy of a particular route by the grantee company, with
the grantor's consent, wiU identify and locate the route granted.^

E. Extent of Way or Land Acquired °— l. In General. Where land for

a right of way or other uses is conveyed to a railroad company, the extent of way
or land acquired under such conveyance is ordinarily governed by a proper iuter-

pretation of the terms of the description or Hmitations employed in the instru-

ment.' The ordinary signification of the term "right of way," when used to

describe land which a railroad corporation owns or is entitled to use for railroad

purposes, is the entire strip or tract it owns or is entitled to use for this purpose,

and not any specific or limited part thereof upon which its main track or other

specified improvements are located,* and includes lands and lots acquired for

necessary side-tracks and turn-outs, and the improvements thereon in the way
of coal sheds, freight houses, water-tanks, repair shops, roimdhouses, and the

the right of way granted was the center of

plaintiff's tract of land.
The location and use by the grantee acqiii-

esced in by the grantor of a railroad right of

way, the terms of the giant of which are
general and indefinite, have the same legal

effect as though it had been definitely de-

scribed. Warner v. Columbus, etc., R. Co.,

39 Ohio St. 70.

3. Chidester v. Springfield, etc., R. Co., 59
111. 87.

Hight of company to select location.

—

Where the contract for a right of way re-

leases a strip of land of a certain width
through a certain tract of land, and nothing
more definitely, it vests in the railroad com-
pany the right to select the particular loca-

tion. Burrow «. Terre Haute, etc., R. Co.,

107 Ind. 432, 8 X. E. 167.

4. Owensboro, etc., R. Co. v. Barker, 37

S. W. 848, 18 Ky. L. Rep. 706 (holding that
where a railroad company had surveyed and
marked a. line through plaintiff's land, a,

conveyance to it of a strip of ground " lying

along and including the established line of

railway to be constructed by such company "

referred only to the line as thus surveyed
and not to a line that might be thereafter

established) ; Hall v. Pickering, 40 Me. 548
(holding the company to have no right under
the deed except in a strip of land originally

surveyed and staked out) ; Wood v. Michigan
Air Line R. Co., 90 Mich. 334, 51 N. W. 263

;

King V. Norfolk, etc., R. Co., 90 Va. 210, 17

S. E. 868.

5. Gaston i;. Gainesville, etc.. Electric R.
Co., 120 Ga. 516, 48 S. E. 188.

6. Acquisition under the power of eminent
domain see Eminent Domain, 15 Cye. 636
€i seq.

7. See Waycross Air-Line R. Co. v. South-
ern Pine Co.; Ill Ga. 233, 36 S. E. 641; Lex-
ington, etc., R. Co. V. Ormsby, 7 Dana (Ky.)

276; Louisville, etc., R. Co. r. Covington, etc.,

R., etc., Transfer, etc., Co.. 58 S. W. 577, 22

Ky. L. Rep. 722; Northern Cent. R. Co. v.

Canton Co., 104 Md. 682, 65 Atl. 337; Hughes
V. Wellington, etc., R. Co., 119 N. C. 688, 25

S. E. 717.

[V, D, 4]

The limits embraced in a conveyance of a
right of way for a railroad are to be deter-

mined by the calls in the deed, and evidence
is not admissible to extend the same by show-
ing an actual survey of the boundary beyond
the limits called for. Missouri, etc., R. Co.

V. Anderson, 36 Tex. Civ. App. 121, 81 S. W.
781.

A conveyance of a right of way " as now
located, to the terminus of the road," on,
over, and along certain land, may be con-

strued as conveying no title beyond the point
on said land to which the right of way had
been legally located by surveying and stak-
ing out the center line thereof for the pur-
pose of constructing and operating the road,

as required by statute, even though, for the
convenience of the grantor, the company had,
before such conveyance, extended, or per-

mitted the grantor to extend, a spur track
beyond the terminus to which the right of

way had been so legally located. Schneider
r. Knickerbocker Ice Co., 119 Wis. 171, 96
N. W. 542.

Additional land.— 'Wliere a right of way is

granted " with right to use such additional
land as may be necessary for the construction
and maintenance " of the road, the necessity
for taking additional land is to be determined
by ordinary care in constructing the road.
Gulf, etc., 'R. Co. r. Richards, 83 Tex. 203,
18 S. W. 611.

Improvements.—A road-bed or embankment
built out of the soil, and with riprap for its

protection, on which ties and rails are laid
for use as a railway track, by a railroad com-
pany on the land of another, is not an im-
provement placed upon land in the nature of
a trade fixture, but is a part of the land itself,

and where there are no exceptions or reser-
vations, will pass by a deed as does the real
estate on which it is constructed. Omaha
Bridge, etc., R. Co. t. Whitnev, 68 Nebr. 399,
389, 99 N. W. 525, 94 N. W. 513.

8. Chicago, etc., R. Co. r. People, 98 111.

350; Pfaff r. Terre Haute, etc., R. Co., 108
Ind. 144, 9 N. E. 93; St. Louis, etc., R. Co.
r. Wabash R. Co., 152 Fed. 849, 81 C. C. A.
643.
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like; ° and where the railroad company acquires the fee it is for the company,
and not for the adjacent landowner, to determine how much land is reasonably
necessary for depot grounds and right-of-way purposes." But in the absence
of a paper title or condemnation proceedings, or title by adverse possession, a
railroad company is generally confined to the land actually taken and occupied

by it; ^^ and if it seeks to go beyond its previously occupied land, it must show
title outside of its present occupancy, either by the record of condemnation pro-

ceedings, or the production of a deed or written muniments of title, or by proof

showing the actual delivery of the land as ascertained by landmarks, fences, etc.'^

Thus a title to a right of way acquired by prescription by a railroad company is

liiTiited to so much of the strip as it actually used by adverse possession, and does

not extend beyond its line of fence on either side of the roadway." Under a con-

tract to convey such lands as shall be required for the road, an owner is not
bound to convey more land than the company fairly requires for its legitimate

uses under its charter.''

2, Width of Right of Way. In probably most jurisdictions, the width of the

strip of land which the railroad company may acquire for its right of way is

expressly limited by statute." Where in such jurisdictions there has been no
conveyance or the conveyance of land to a railroad company does not specify

the width of the land granted, the company may ordinarily occupy any width
it chooses not exceeding that allowed by statute, '* with this Hmitation in some
jurisdictions, however, that it does not take more than is reasonably necessary

for the convenient use and maintenance of the road in the customary mode; ''

and under some statutes it may acquire even more than the statutory width,

when necessary for the successful operation of the road.'* Under some statutes

limiting the width of the land which a railroad company may acquire for a right

of way, it is held that, in the absence of any showing to the contrary, the company's
occupancy and use of a strip of land without a conveyance or under a conveyance
which does not specify the width granted is presumed to be of the full width
allowed by its charter or governing statute end not merely of the width actually

9. Pfaff V. Terre Haute, etc., R. Co., 108 14. Hill v. Western Vermont R. Co., 32 Vt.

Ind. 144, 9 N. E. 93. 68.

10. Hull y. Kansas City, etc., R. Co., 70 15. See the statutes of the several states;

Nebr. 756, 98 N. W. 47. and cases cited ire/ra, this note and notes 16-

11. Hendrix v. Southern R. Co., 130 Ala. 24.

205, 30 So. 596, 89 Am. St. Rep. 27 ; Chicago, Lands for depots or side-tracks.— A charter

etc., R. Co. V. Hoag, 90 111. 339; Illinois authorizing a railroad company to take a

Cent. R. Co. v. Indiana, etc., R. Co., 85 111. strip of land not exceeding a certain width

211 (holding that where a railway company has reference to a right of way and has been

constructs its track over the land of another, held not to prohibit the company from ac-

and erects buildings thereon, without any quiring more lands for depot grounds and
written evidence of title, and does not in- side-tracks. Carmody v. Chicago, etc., R. Co.,

close the same, its possession will be limited 111 111. 69. But under New Jersey Revision,

to the ground actually occupied) ; Ryan v. p. 925, providing that any railroad con-

Mississippi Valley, etc., R. Co., 62 Miss. 162; structed under this act shall not exceed one

Goddard v. Philadelphia, etc., R. Co., 2 Del. hundred feet in width, it has been held that

Co. (Pa.) 337, 2 Lane. L. Rev. 265. the term "railroad" is not limited to the

Where a railroad company makes a cut road-bed and tracks but includes all neces-

through a hill, the presumption after thirty sary appurtenances. New Jersey Cent. R. Co.

years is that it originally took possession of v. Hudson Terminal R. Co., 46 N. J. L. 289.

all the space occupied by the cut; but this 16. Indianapolis, etc., R. Co. v. Rayl, 69

possession is restricted to the space occupied Ind. 424.

by the original excavation, and does not 17. Nashville, etc., R. Co. v. Hammond, 104

widen with the enlargement of the excavation Ala. 191, 15 So. 935; Morris, etc., R. Co. v.

by the gradual washing in of the sides of the Bonnell, 34 N. J. L. 474 ; Day v. Atlantic,

cut. Youree v. Vicksburg, etc., R. Co., 110 etc., R. Co., 41 Ohio St. 392; Nashville, etc.,

La. 791, 34 So. 779. R. Co. v. Central Land Co., (Tenn. Ch. App.

12. Goddard ». Philadelphia, etc., R. Co., 2 1897) 48 S. W. 110.

Del. Co. (Pa.) 337, 2 Lane. L. Rev. 265. 18. Bubenzer v. Philadelphia, etc., R. Co.,

13. Floyd V. Louisville, etc., R. Co., 80 (Del. 1905) 61 Atl. 270, construing Corpora-

S. W. 204, 23 Ky. L. Rep. 2147. tion Act (1903) (22 DeL Laws c. 394) §§ 82, 91.

[V, E, 2]
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used.'* Under other statutes, however, it is held in such cases that in the absence

of proof that the company acquired the full statutory width, it will be presumed
to have acquired only the strip occupied and used,^" unless it has acquired title

to an additional width by adverse occupancy,^^ or unless it has entered upon the

land and occupied it imder such circumstances that the owner is estopped from
reclaimiag possession. ^^ Where the company has accepted a conveyance expressly

limiting the right of way to a specified width, less than the statutory width, it

cannot thereafter, in the absence of a further grant, claim a greater width.^^ A
grant of so much and no more than the company could acquire under its right

to condemn for a right of way is a grant of the statutory width, and not only of

the land occupied.^
F. Title, Estate, or Interest Acquired ^^— l. In General. The interest

19. Hargis B. Kansas City, etc., R. Co., 100
Mo. 210, 13 S. W. 6S0; Nashville, etc., E. Co.
V. McEeynolds, (Tenn. Ch. App. 1898) 48
S. W. 258 (holding that where a company is

empowered by its charter to obtain a right
of way to the width of two hundred feet, it

will be presumed in the absence of a contract
restricting it, that the right of way acquired
was of the charter width) ; Olive r. Sabine,
etc., E. Co., U Tex. Civ. App. 208, 33 S. W.
139.

An entry and construction of a road with-
out taking any steps to condemn the land
will be regarded, in the absence of any show-
ing to the contrary, as an appropriation of
so much land as the law authorizes. I/uck
Elver Valley Narrow Gauge E. Co. v. Coch-
rane, 3 Lea (Tenn.) 478.
The presumption that a railroad company

acquired the full statutory width, one hun-
dred feet, is overcome by proof that a third
person as grantee in a deed conveying land
adjacent to the railroad right of way, erected
a fence thirty feet from the center of the
company's main track and occupied the land
up to the fence for more than twenty-five
years without objection from the company.
Cedar Rapids Canning Co. c. Burlington, etc.,

E. Co., 120 Iowa 724, 95 N. W. 195.

20. Jones v. Nashville, etc., E. Co., 141
Ala. 388, 37 So. 677; Louisville, etc., E. Co.
v. Smith, 141 Ala. 335, 37 So. 490 (holding
that where a railroad company authorized
by its charter to acquire land for the track
of such road not to exceed one hundred and
fifty feet wide built its road over the land
by mere permission of the owner, the com-
pany acquired no rights in the land outside

of the embankment of the road-bed) ; Nash-
ville, etc., E. Co. V. Hammond, 104 Ala. 191,

15 So. 935 ; Ft. Wayne, etc., E. Co. v. Sherry,

126 Ind. 334, 25 N. E. 898, 10 L. E. A. 48
(holding that a deed to a railroad company
of " the right of waj- for its railroad and the
right to construct said railroad agreeably to,

and in accordance with, the laws of the

state " did not vest in the grantee title to

land six rods in width, that being the quan-
tity which the company could acquire under
the statutes, but only the quantity actually

taken and used by it) ; Omaha, etc., E. Co.
!. Rickards, 38 Nebr. 847,

_
57 N. W. 739

(holding that where a railroad company
takes possession of the real estate of another

[V, E, 2]

for a right of way without color of title, its

rights acquired by prescription are limited

to the land actually occupied) ; Leidigh v.

Philadelphia, etc., E. Co., 215 Pa. St. 342,

64 Atl. 539; Philadelphia, etc., E. Co. v.

Obert, 109 Pa. St. 193, 1 Atl. 398; Goddard
V. Philadelphia, etc., E. Co., 2 Lane. L. Rev.
(Pa.) 265.

Boundaries.— Where there are no monu-
ments upon the ground to indicate the bound-
aries of a railroad company's right of way
and there is no survey on record or else-

where to define such boundaries, the extent

of the actual occupancy must determine the

limits of the right of wav. Zahn r. Pitts-

burgh, etc., E. Co., 184 Pa." St. 66, 39 Atl. 34.

21. Lake Erie, etc., E. Co. v. Michener, 117
Ind. 465, 20 N. E. 254.

22. Lake Erie, etc., E. Co. i'. Michener, 117
Ind. 465, 20 N. E. 254; Prather v. Western
Union Tel. Co., 89 Ind. 501, holding that
where a railroad company constructs its road
across the land of a certain owner and main-
tains it for nearly twenty years without in-

stituting condemnation proceedings, or any
objection or claim for damages being ever
made by such owner, it thereby acquires title

to a strip of the full width allowed by its

charter.

Where a railroad company enters upon land
with leave and license of the owner and con-
structs and runs its road on the faith of such
license, it will be presvimed as against one
claiming under the licensor in the absence of
any limitation to the contrary that the right
of way thus acquired extended to the full

statutory width. Campbell r. Indianapolis,
etc., E. Co., 110 Ind. 490, 11 N. E. 482.

23. Lake Erie, etc., E. Co. v. Michener, 117
Ind. 465, 20 N. E. 254; Gray v. Burlington,
etc., E. Co., 37 Iowa 119.
Estoppel to claim additional width see Jop-

lin, etc., E. Co. v. Kansas Citv, etc., E. Co.,
135 Mo. 549, 37 S. W. 540.
Where the contract as to the width of the

right of way is general or ambiguous, the
intention of the parties may be shown by
parol evidence of their contemporaneous acts
and declarations. Indianapolis, etc., E. Co.
r. Reynolds, 116 Ind. 356, 19 N. E. 141.

24. Seaboard Air Line R. Co. r. Olive 142
N. C. 257, 55 S. E. 2('!3.

25. Under conveyance from railroad see in-
fra, V, K, 2.
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in a railroad right of way is ordinarily the same whether granted or condemned; ^''

and while a railroad company, although created for a limited period, may acquire
a fee simple in land by purchase,^^ unless restrained by a charter or statutory
provision,^^ as a general rule the right which a rai'road acquires in lands purchased
for its right of way amoimts to an easement only,^" and this is also generally true

where the land is acquired without condemnation proceedings and without any
contract with the owner, ^'' as where it is acquired by adverse possession.^' The
easement acquired by a railroad company in its right of way is not an easement
in the strict technical sense of the term, which is a right in common with the

owner, but is rather in the nature of an interest in the land which continues in

the railroad company as long as it uses the land for railroad purposes.^^

2. Under Conveyance From Owner. Where there has been a grant or con-

veyance of land to a railroad company, the question as to what estate or interest

is thereby acquired by the company must be determined from the intention of

Under condemnation proceedings see Emi-
nent Domain, 15 Cyc. 1018 et seq.

86. St. Louis, etc., R. Co. v. Van Hoore-
beke, 191 III. 633, 61 N. E. 326; Smith v.

Hall, 103 Iowa 95, 72 N. W. 427 ; Shepard v.

Suffolk, etc., R. Co., 140 N. C. 391, 53 S. E.
137; Harman -v. Southern R. Co., 72 S. C.
228, 51 S. B. 689, holding that a deed grant-
ing to a railroad company a right of way
with a, right to use the earth, stone, and tim-
ber within the tracks for the construction
or extension of the road conveys such rights
as the railroad company would be presumed
to have acquired under its charter granting
it the right of eminent domain.
A conveyance of a strip of land to a rail-

road company, " for the term of fifty years,
and so long thereafter as its charter shall
continue," when the company has the ca-

pacity of perpetual existence, on default by
the state to exercise a right of election to
purchase its property, and also has power
to condemn lands for a right of way under
a writ of ad quod da/mnum, conveys the same
interest and estate that would have been ac-

quired by a judgment of condemnation under
such writ. Davis v. Memphis, etc., R. Co., 87
Ala. 633, 6 So. 140.

27. NicoU V. New York, etc., R. Co., 12
N. Y. 121 [affirming 12 Barb. 460] ; Buffalo
Pipe Line Co. v. New York, etc., R. Co., 10
Abb. N. Cas. (N. Y.) 107 (under Laws
(1850), c. 140, § 28, subd. 3) ; Canada Mid-
land R. Co. V. Young, 22 Can. Sup. Ct. 190

laffirming 19 Ont. App. 265] (holding that a
tenant for life is authorized by Railroad Act,
24 Viet. c. 17, § 1, to convey to a railroad

company in fee but that the company must
pay to the remaindermen or in court the pro-

portion of the purchase-money representing
the remaindermen's interest )

.

A charter providing that when a company
shall have procured the right of way " as

hereinbefore provided they shall be seized in

fee simple of the right of said land" is not
in effect a conveyance of the land in fee sim-
ple. Cleveland, etc., R. Co. v. Cobum, 91
Ind. 557.

28. See the statutes of the several states.

And see Smith v. Hall, 103 Iowa 95, 72 N. W.
427.

Under N. Y. Laws (1850), 0. 140, § 28,

subd. 3, and § 49, providing that a railroad

company may purchase, hold, and use such
real estate as may be necessary for the con-

struction and maintenance of the road, such
company baa a fee simple for the purpose
of alienation, although only a determinable

fee for purposes of enjoyment. Buffalo Pipe
Line Co. v. New York, etc., R. Co., 10 Abb.
N. Cas. (N. Y.) 107.

29. Raleigh, etc., Air Line E. Co. v. Stur-

geon, 120 N. C. 225, 26 S. E. 779.

30. Consumers' Gas Trust Co. «. American
Plate Glass Co., 162 Ind. 393, 68 N. E. 1020;

Boyce v. Missouri Pae. R. Co., 168 Mo. 583,

68 S. W. 920, 58 L. R. A. 442; Raleigh, etc.,

Air Line R. Co. v. Sturgeon, 120 N. C. 225,

26 S. E. 779; East Tennessee, etc., R. Co.

V. Telford, 89 Tenn. 293, 14 S. W. 776, 10

L. R. A. 855, construing charter of East
Tennessee, etc., R. Co., Act Jan. 27, 1848,

§ 23. See also Lawrence's Appeal, 78 Pa. St.

365.

A " right of way," in its legal and gener-

ally accepted meaning in reference to a
railway, is a mere easement in the lands of

others, obtained by lawful condemnation to

public use, or by purchase. Uhl v. Ohio
River R. Co., 51 W. Va. 106, 41 S. E. 340;
Williams r. Western Union R. Co., 50 Wis.
71, 5 N. W. 482. The term " right of way "

has also been defined as a servitude imposed
as a burden on the land. Cincinnati, etc., R.
Co. V. Wachter, 70 Ohio St. 113, 70 N. E.

974.

31. Capps V. Texas, etc., R. Co., 21 Tex.

Civ. App. 84, 50 S. W. 643.

32. Boyce v. Missouri Pac. R. Co., 168 Mo.
583, 68 S. W. 920, 58 L. R. A. 442.
" The easement is not that spoken of in the

old law books, but is peculiar to the use of a
railroad, which is usually a permanent im-

provement, a perpetual highway of travel and
commerce, and will rarely be abandoned by
non-user. The exclusive use of the surface

is acquired, and damages are assessed, on
the theory that the easement will be per-

petual; so that ordinarily the fee is of

little or no value, unless the land is under-

laid by quarry or mine." Smith v. Hall,

103 Iowa 95, 96, 72 N. W. 427.

[V, F, 2]
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the parties as shown by the whole instrument,*' taken in connection with the

railroad company's charter or governing statutes.** Thus where such appears

to be the intention of the parties a fee in the land and not a mere easement

will be conveyed,^ although the instrument is entitled "deed of right of

33. Alabama.— Louisville, etc., R. Co. V.

Boykin, 76 Ala. 560, held to pass freehold.

Indiana.—Cincinnati, etc., R. Co. v. Geisel,

119 Ind. 77, 21 N. E. 470.

Kentucky.— Floyd v. Louisville, etc., R.

Co., 80 S. W. 204, 25 Ky. L. Rep. 2147

(such interest as the grantee at the time
had in the land) : Ballard v. Louisville, etc.,

R. Co., 5 S. W. 484, 9 Ky. L. Rep.
523.

Sew York.— Colgate v. Xew York Cent.,

etc., R. Co., 51 Jlisc. 503, 100 X. Y. Suppl.

650.

Tennessee.— ilcLemore v. Charleston, etc.,

R. Co., Ill Tenn. 639, 69 S. W. 338.

Virginia.— Hope r. Norfolk, etc., R. Co.,

79 Va. 283, held to acquire life-tenant's

rights only.

Canada.— See ilassawippi Valley R. Co. v.

Reed, 33 Can. Sup. Ct. 457; Reg. v. Smith,
43 U. C. Q. B. 369.

See 41 Cent. Dig. tit. "Railroads," § 163.
" Floating right."—A deed of a certain strip

of land which may be hereafter established

by said company for the route of their rail-

road, over and across certain described land,

conveys a mere floating right, which can
only be rendered effectual and made to oper-

ate as a conveyance of title to any part

by the actual location of the route of the
road across such tract of laud ; and imtil

such location the title to the whole tract

will remain in the grantor. Detroit, etc.,

R. Co. r. Forbes, 30 Mich. 165.

License.— An agreement to convey land to
a railroad company providing it shall con-

struct its road through a certain village

within a given time and promising to deliver

a deed when the road is complete and in

operation prior to which time the railroad

may enter on the premises for the purpose of

constructing and operating its road is a mere
license to the railroad to enter upon the

land, construct its road, and operate its

trains, and gives the railroad company a mere
right to the possession of the land, and con-

fers on it no title. Littlejohn v. Chicago, etc.,

R. Co.. 219 111. 584. 76 X. E. 840.

Option.— Where a grant of a railroad right

of way for a given period provides that

the grantee after such period may retain

the right of way as long as it desires upon
the payment of a stipulated amount, it con-

fers a mere option not affecting rights

already given. Alderman v. Wilson, 71 S. C.

64, 50 S. E. 643.

Possession of a railway road-bed will he
presumed in ejectment to have followed the

title until the dispossession by defendant

took place, where the railway tracks were
on the land and plaintiff railway company
claims under a series of deeds purporting

to convey the property. Chesapeake Beach

K. Co. i\ Washington, 'etc., R. Co., 199 U. S.

[V, F, 2]

247, 23 S. Ct. 25, 50 L. ed. 175 [affirming

23 App. Cas. (D. C.) 587].
Assignment to railroad.— Where a right of

way for a railroad has been granted to a
private individual without the power of ap-

propriation, the railroad company succeeding

to such right of way acquires no greater

right than was held by him. Collins v.

Craig Shipbuilding Co., 27 Ohio Cir. Ct.

802.

34. Indianapolis, etc., R. Co. v. Rayl, 69

Ind. 424. See also Her Majesty's Secretary

of State V. Great Western R. Co., 13 Grant

Ch. (U. C.) 503; Nelson v. Cook, 12 U. C.

Q. B. 22.

The nature and quality of the interest

taken and conferred is necessarily limited

and fixed by the legislature, and whether

only an easement or a full fee title is purely

for' its determination. Smith v. Hall, 103

Iowa 95, 72 N. W. 427.

35. Ballard v. Louisville, etc., R. Co., 5

S. W. 484, 9 Kv. L. Rep. 523; Breckinridge

V. Delaware, etc., R. Co., (X. J. Ch. 1895)

33 Atl. 800 (holding that a conveyance by
the words " give, grant, bargain, sell, convey

and confirm " to a railroad company and
its successors and assigns forever, etc., cre-

ates a fee) ; Yates v. Van de Bogert, 56

N. Y. 526; Buffalo Pipe Line Co. v. New
York, etc., R. Co., 10 Abb. N. Cas. (X. Y.)

107; Philadelphia, etc.. R. Co. v. Obert, 109

Pa. St. 193, 1 Atl. 398 (holding that a rail-

road takes a fee in its original location under
a deed conveying all the land on which the

said " railroad is located and about being
constructed " )

.

In England a railroad company purchasing
land for the railroad acquires an absolute

fee simple, but such fee simple is acquired
solely for the purposes of constructing and
using the railroad. Norton v. London, etc.,

R. Co., 9 Ch. D. 623, 47 L. J. Ch. 859,
39 L. T. Rep. N. S. 25, 27 Wkly. Rep. 352
[affirmed in 13 Ch. D. 268, 41 L. T. Rep.
N. S. 429, 28 Wldy. Rep. 173].
A company receiving a warranty deed to a

strip of land for its track acquires a title

in fee subject at most to forfeiture for non-
user or misuser, and not a mere easement.
Askew V. Smith, 109 Wis. 532, 85 N. W. 512.
Eight of way across non-navigable stream.— Although the state has an easement in the

bed of a non-navigable stream and its

citizens may u?e such stream for the pur-
poses of navigation, • the abutting owners
are possessed in fee to the middle of the
stream, and a conveyance from them to a
railroad company of a right of way across
the stream transfers such fee to the company,
and the use of the bed of the stream for a
purpose not relating to navigation, such as
the laying of pipes beneath the water, may
be restrained by the railroad company as a
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way";'° and where land so conveyed is no longer needed for railroad purposes,
the company may sell and convey the same.^^ Where a conveyance of the fee

conveys for the uses and purposes of a railroad, it has been held that it creates

a determinable fee and transfers the whole title from the grantor so long as the

land is used for railroad purposes.^* As a general rule, however, if the deed pur-

ports to convey only a right of way, it does not convey the land itself but the

fee remains in the grantor, and the railroad company acquires a mere easement
in. perpetuity in the land, for railroad purposes,^" although the conveyance is in

the usual form of a full warranty deed.*" The easement which a railroad company
acquires under such conveyance is an interest which is absolute for the purposes

for which the land is conveyed so long as it is used for those purposes, even
though the language of the deed falls short of conveying the fee in the land."

trespass. Buffalo Pipe Line Co. v. New York,
etc., R. Co., 10 Abb. X. Cas. (N. Y.) 107.

If the conveyance is of the fee on condition,

it amounts to a fee both in the surface and
in regard to underlying coal or other min-
erals. Rice V. Clear Spring Coal Co., 186
Pa. St. 49, 40 Atl. 149.

36. Ballard v. Louisville, etc., E. Co., 5

S. W. 484, 9 Ky. L. Rep. 523.

37. Yates v. Van de Bogert, 56 N. Y. 526.

38. U. S. Pipe Line Co. v. Delaware, etc.,

R. Co., 62 N. J. L. 254, 41 Atl. 759, 42

L. E. A. 572; Buffalo Pipe Line Co. i.

New York, etc., R. Co., 10 Abb. N. Cas.

(N. Y.) 107.

39. Alabama.— Odum v. Rutledge, etc., R.
Co., 04 Ala. 488, 10 So. 222.

Arkansas.— Graham i'. St. Louis, etc., R.
Co., 69 Ark. 562, 65 S. W. 1048, 66 S. W.
344.

Illinois.— Walker i\ Illinois Cent. R. Co.,

215 111. 610, 74 N. E. 812.

Indiana.—Smith v. Holloway, 124 Ind. 329,

24 N. E. 886; Cincinnati, etc., R. Co. v.

Geisel, 119 Ind. 77, 21 N. E. 470; Douglas v.

Thomas, 103 Ind. 187, 2 N. E. 563; Lake
Erie, etc., R. Co. v. Zicbarth, 6 Ind. App.
228, 33 N. B. 256.

Iowa.— Vermilya v. Chicago, etc., R. Co.,

66 Iowa 606, 24 N. W. 234, 55 Am. Rep.
279 ; Henry V. Dubuque, etc., R. Co., 2 Iowa
288.

Nebraska.— Blakelv v. Chicago, etc., R. Co.,

46 Nebr. 272, 64 N. W. 972.

Ohio.— Cincinnati, etc., R. Co. v. Wachter,
70 Ohio St. 113, 70 N. E. 974, holding that
an instrument whereby the owner of a tract
of land releases to a railroad company a
right of way through the land, leaving a por-
tion thereof on each side of the right of way,
conveys an easement in the land for railroad
purposes leaving the fee subject to such servi-

tude in the grantor.

Pennsylvania.— Rice v. Clear Spring Coal
Co., 186 Pa. St. 49, 40 Atl. 149. See Peach
Bottom R. Co. V. McAlister, 11 York Leg.
Rec. 75.

South Carolina.— Williams r. Oliver,
Cheves, 115, holding that a written agreement
by an owner of land, not under seal, with a
railroad company that if it will build its road
through or contiguous . to his land he will
convey to it a strip of a certain width with
the right to clear the timber one hundred

feet on each side thereof, and enter on and
use the land without molestation for the pur-

poses of its road, is an agreement to grant

an easement for a right of way and not for a
conveyance of a fee.

Tennessee.— McLemore v. Charleston, etc.,

R. Co., Ill Tenn. 639, 69 S. W. 338; Nash-
ville, etc., R. Co. V. McReynolds, (Ch. App.
1898) 48 S. W. 258.

Washington.— Reichenbach v. Washington
Short Line R. Co., 10 Wash. 357, 38 Pac.

1126.

West Virginia.— XJhl v. Ohio River R. Co.,

51 W. Va. 100, 41 S. E. 340.

United States.—South Penn Oil Co. r. Calf

Creek Oil, etc., Co., 140 Fed. 507; Lockwood
V. Ohio River R. Co., 103 Fed. 243, 43 C. C. A.
202.

See 41 Cent. Dig. tit. "Railroads," § 163.

Illustrations.— Thus a contract to lease to

a railroad company a right of way of an in-

definite size and location, through certain
lands, and agreeing to convey a strip of land
by metes and bounds, by deed in fee simple,
when desired, is a contract for the convey-
ance of an easement merely, and not for the
fee in the strip. Ottumwa, etc., R. Co. i\

McWilliams, 71 Iowa 164, 32-N. W. 315. A
deed to a railroad company conveying " a
free and perpetual right of entry, right of

way and easement," etc., to and upon lands
conveys the easement only and not the fee.

Beasley v. Aberdeen, etc., R. Co., 145
N. C. 272, 59 S. E. 60 [modified and af-

firmed in 147 N. C. 362, 61 S. E. 453]. So
where a railroad company, empowered by a
charter to acquire a right of way of a certain
width, acquires such right of way by dona-
tion, but limited to its actual needs, and re-

serving to the owners the title and right to
cultivate the land up to the right of way
actually occupied, it does not acquire an
exclusive right of possession in a right of

way of the width specified but an easement
therein commensurate with its needs. Nash-
ville, etc., R. Co. V. McReynolds, (Tenn. Ch.

App. 1898) 48 S. W. 258.

40. Jones v. Van Bochove, 103 Mich. 98, 61

N. W. 342. But see Askew v. Smith, 109

Wis. 532, 35 N. W. 512.

41. Walker v. Illinois Cent. R. Co., 215 IlL

610, 74 N. E. 812 (holding that a deed to

a railroad company of a right of way for

the purpose of constructing, maintaining,

[V, F, 2]
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Under some statutes a deed to a railroad company and its successors conveys an
estate in fee if the grantor has such an estate, although no words of perpetuity are

used.^ Under other statutes, however, an easement only is conveyed, although
the instrument purports to convey the fee.^^

3. Rights in Adjoining Lands. The grant of a railroad right of way confers

the right to make a reasonable use of the adjoining land, for the purposes
expressed in the deed,*^ and for such other purposes as may be reasonably neces-

sary for the enjoyment of the grant or license,*' such as the widening and deep-
ening of streams on adjoining land so as to secure the railroad and the adjoining

land from damage by washing,^^ or the making of carefully constructed ditches

and culverts for draining water from the right of way,*' subject, however, to the
limitation that it is done without neghgence and unnecessary injury to the adjoin-

ing land.*^ But it does not give the company the right to use the adjoining land
for purposes not expressed in the grant, nor reasonably necessary thereto.*' Thus
a grant "for all purposes connected with the construction, use, and occupation"
of the right of way confers no right to take sand therefrom for the construction

of a roundhouse without compensating the owner of the land therefor; '" nor in

the absence of agreement has the company a right to go outside its right of way
and take sand or other material for the construction of its road ;

'^ nor has it the
right to deposit large quantities of earth, rock, and waste matter from other por-

tions of its right of way on land beyond the Hne of the slope or embankment
contemplated by the owner's grant.'^ Where a railroad company in good faith,

under a supposed charter or statutory authority, enters upon and uses adjoining

and operating a single or double track rail-

road, with all necessary appurtenances and
for all uses and purposes connected with its

construction, repair, or maintenance, etc.,

does not convey the fee to the strip but only
the right to use it perpetually for right-of-

way purposes) ; Junction E. Co. v. Ruggles,

7 Ohio St. 1 (holding that where a land-

owner grants a right of way to a railroad

company organized under a charter in per-

petuity, and the grant contains no limit as

to time, the easement will be perpetual, un-
less terminated by release or abandonment)

.

42. Yates u. Van de Bogert, 56 N. Y. 526;
Nicoll ». New York, etc., R. Co., 12 N. Y.
121 [affirming 12 Barb. 460]. See Norton
v. London, etc., R. Co., 9 Ch. D. 623, 47

L. J. Ch. 859, 39 L. T. Rep. N. S. 25, 27
Wkly. Rep. 352 laffirmed in 13 Ch. D. 268,

41 L. T. Rep. N. S. 429, 28 Wkly. Rep. 173].

43. Chouteau v. Missouri Pac. R. Co., 122

Mo. 375, 22 S. W. 458, 30 S. W. 299, under
Laws (1849), p. 219, and Laws (1851),

p. 272.

44. Vermilya v. Chicago, etc., R. Co., 66

Iowa 606, 24 N. W. 234, 55 Am. Rep. 279.

45. Babcoek v. Western R. Corp., 9 Mete.

(Mass.) 553, 43 Am. Deo. 411.

46. Babcoek v. Western R. Corp., 9 Mete.

(Mass.) 553, 43 Am. Dec. 411.

47. Babcoek v. Western R. Corp., 9 Mete.

(Mass.) 553, 43 Am. Dec. 411; Parks v.

Southern R. Co., 143 N. C. 289, 55 S. E.

701, 12 L. R. A. N. S. 680. But see Ear-

hart V. Cowles, 122 Iowa 194, 97 N. W. 1085

(holding that a grant of a right of way to

a company for its tracks does not carry, as

incident thereto, any right on the part of

the company to discharge on to the land sur-

face water collected by it from drainage) ;

[V, F, 2]

Childers v. Louisville, etc., R. Co., 74 S. W.
241, 24 Ky. L. Rep. 2375.

48. Parks v. Southern R. Co., 143 N. C.

289, 55 S. E. 701, 12 L. R. A. N. S. 680.

See McArthur v. Northern, etc.. Junction R,
Co., 17 Ont. App. 86 [modifying 15 Ont.

733].
49. McCord v. Doniphan Branch R. Co., 21

Mo. App. 92 (holding that a grant to a
company of a right of way across land with
the privilege of " borrowing or wasting earth

in the construction or operation of the rail-

way" does not give the right to waste the

land outside of the right of way by heaping
earth upon it) ; Gulf, etc., R. Co. v. Richards,
11 Tex. Civ. App. 95, 32 S. W. 96.

50. Vermilya v. Chicago, etc., R. Co., 66
Iowa 606, 24 N. W. 234, 55 Am. Rep. 279.

51. Hendler v. Lehigh Valley R. Co., 209
Pa. St. 256, 58 Atl. 486, 103 Am. St. Rep.
1005; Brock Tp. v. Toronto, etc., R. Co., 37
U. C. Q. B. 372; Pew v. Buffalo, etc., R. Co.,

17 U. C. Q. B. 282.

Limitation of actions for damages so caused
see Beard v. Credit Valley R. Co., 9 Ont.
616; Brock Tp. v. Toronto, etc., R. Co., 37
U. C. Q. B. 372.

52. Bigham v. Pittsburg Constr. Co., 29 Pa»
Super. Ct. 86.

Trespass may be maintained by the owner
in such a case, and in his action he may
elect to treat the injury as permanent in

its nature and ask that his entire damages
be assessed accordingly. Bigham v. Pitts-

burg Constr. Co., 29 Pa. Super. Ct. 86. And
in such action plaintiff may show what
deposits were made for a change in the
grade under a subsequent agreement, and
that the deposit complained of was not made
in the execution of the grade contemplated
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land for the purpose of cutting timber, but without a right to do so, it will be
liable for the actual damage sustained by the landowner, ^^ but not for a statutory

penalty of treble damages.^* Under some statutes a railroad company or con-

tractor may enter upon and use adjoining lands for temporary structures while

constructing the road.^^

4. Priority of Right. '^^ Where a railroad company acquires title by purchase,

it is governed by the same principles as private individuals, in acquiring title to

the land and making improvements thereon.^' The possession by a railroad

company of its right of way is notice to all subsequent purchasers or encum-
brancers of its rights ia the premises.^* The right or title of a railroad company
in a right of way acquired by it is superior to that of a lessee of the land whose
lease has expired, although such lessee purchases the land before the expiration

of the lease, but after the grant of the right of way; ^° or to a lease made subse-

quent to its entry with the owner's consent; "" or to a subsequent dedication of a

part of the right of way for the purposes of a street; °' or to subsequent purchasers

with notice from the landowner."^ But a private conveyance to a railroad com-
pany for a right of way conveys it subject to existing inchoate rights and liens.'^

It has been held that where the owner of the fee of land encumbered for purchase-

money conveys a right of way over it to a railroad company which takes posses-

sion and constructs its road under such conveyance, the Uenor can claim his fuU

when the original grant was made. Bigham
V. Pittsburg Contsr. Co., supra.
Measure of damages.— In the absence of

sufBcient evidence relating to the deprecia-
tion in value of the land, the jury is to be
instructed as to the measure of damages in

such case that subject to their finding as
to the relation of the part occupied by the

deposit complained of to the rest of the

lot, the cost of removing the material wrong-
fully deposited on the land and putting it in

as good condition as if the railroad com-
pany's right as to the slope had not been
exceeded would be the proper measure of

damages, provided that such cost would not
be greater than the value of the land in-

juriously affected, and that in the latter case

the value of such land would be the measure.
Bigham v. Pittsburg Constr. Co., 29 Pa.
Super. Ct. 86.

53. Lindell v. Hannibal, etc., E. Co., 25 Mo.
550. See also McArthur v. Northern, etc..

Junction R. Co., 17 Ont. App. 86 \_modifying

15 Ont. 733].
54. Lindell v. Hannibal, etc., R. Co., 25 Mo.

550.

55. Lauderbrun v. Duflfy, 2 Pa. St. 398.

Temporary tramway.—^ Where a railroad
company proposes to take temporary pos-

session of a piece of land adjoining its rail-

road in course of construction for the pur-
pose of laying thereon a tramway for carry-

ing materials for its new line, which ma-
terials could be brought by the high road,
although at a greater expense, such tempo-
rary occupation is not " necessary for the
construction " of the railway within the
Meaning of Railways Clauses Consolidation
Act (1845), § 32. Morris v. Tottenham,
etc., R. Co., [1892] 2 Ch. 47, 61 L. J. Ch.
215, 66 L. T. Rep. N. S. 585, 40 Wkly. Rep.
310.

56. Conflicting locations see supra, IV, F.

57. Fulkerson v. Taylor, 102 Va. 314, 46

S. E. 309.

58. Illinois Southern R. Co. v. Borders, 201

m. 459, 66 N. E. 382.

The actual possession by a railway com-
pany of a tract of land, under a, verbal con-

tract for a conveyance, to be made upon the

performance of certain conditions, is notice

to any subsequent purchaser from the party
with whom the verbal contract was made, of

all such rights as the company may have
in the premises. Chicago, etc., R. Co. i).

Boyd, 118 111. 73, 7 N. E. 487.

Entering upon and clearing the right of way
and commencing grading and bridge work is

such possession as to give notice of the com-
pany's rights in the premises to a subsequent
grantee. Illinois Southern R. Co. v. Borders,

201 111. 459, 66 N. E. 382.

59. Olive V. Sabin, etc., R. Co., 11 Tex. Civ.

App. 208, 33 S. W. 139, holding that where
a lessor during the lease conveys a right of

way across the land to a railroad company
and the lessee erects buildings on the right

of way, and afterward, before the expiration

of the lease, purchases the land, the title of

the company to the right of way after the ex-

piration of the lease is superior to that of

the lessee and that therefore it may compel
the removal of the buildings.

60. Caststeel v. St. Louis, etc., R. Co., 81

Ark. 364, 99 S. W. 540.

61. Nalley i'. Pennsylvania R. Co., 177 Pa.

St. 117, 35 Atl. 638.

62. Alderman v. Wilson, 71 S. C. 64, 50
S. E. 643.

63. Farrow v. Nashville, etc., R. Co., 109

Ala. 448, 20 So. 303. See Harty v. Appleby,

19 Grant Ch. (U. C.) 205.

Adverse right of way.—K railroad company
acquiring for a, right of way land over which
individuals exercise and claim a right of

way adverse to and by recognition of the

[V, F, 4]
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compensation for the land appropriated, but he is not entitled to seU the land

with the improvements thereon in satisfaction of his Uen.°* Where a railroad

company has acquired a portion of its right of way by a defective title, of which

it had constructive notice, the court may decree that the land be sold with the

portion of the road-bed thereon to satisfy a judgment against the company's

vendor. °°

G. Exceptions, Reservations, Covenants, and Conditions— 1. Excep-

tions AND Reservations/' A railroad company may accept a conveyance of land

subject to certain exceptions or reservations contained therein, in accordance

with the rules regulating exceptions or reservations in deeds generally." If a

company accepts and holds imder such deed, it is bound by the exceptions or reser-

vations contained therein, '* not withstandmg it has otherwise acquired an absolute

right to use the lands."" Under such a grant the railroad company has title to

the land subject to the exceptions or reservations specified, and is entitled to use

and enjoy the land conveyed In all lawful ways not inconsistent with the rights

excepted or reserved; '" and on the other hand the grantor must exercise the

owner is chargeable with notice of the rights

of the individuals. Cincinnati, etc., R. Co. v.

Slaughter, 104 S. W. 293, 31 Ky. L. Rep.
894; Cincinnati Southern R. Co. r. Slaughter,
104 S. W. 291, 31 Ky. L. Rep. 913.

64. Gadsden First Nat. Bank v. Thompson,
116 Ala. 166, 22 So. 608. But see Flanary
V. Kane, 102 Va. 547, 46 S. E. 312, 681.

A court of equity in which a suit is brought
to enforce such lien has power to ascertain
and decree the amount to be paid as damages
or compensation. Gadsden First Nat. Bank
V. Thompson, 116 Ala. 166, 22 So. 668.

65. Fulkerson c. Taylor, 102 Va. 314, 46
S. E. 309.
Waiver of defect in title.— If the value of

land appropriated by a railroad company is

submitted to arbitration and an award made
and the company enters for the purposes of

its road, its act in taking possession waives
all right to object to a defect in the title,

existing at the time a deed was tendered, but
which was removed a few days afterward.
Viele V. Troy, etc., R. Co., 20 N. Y. 184

[affirming 21 Barb. 381].

66. In agreements as to right of way or use

of land see supra, V, C.

In conveyance from railroad company see

infra, X, K, 3.

67. See Tift v. Savannah, etc., R. Co., 103

Ga. 580, 30 S. E. 266 ; Porter v. Kansas City,

etc., R. Co., 103 Mo. App. 422, 77 S. W. 582;

and, generally. Deeds, 13 Cyc. 672 et seq.

An exception may be created by words of

reservation.—\Yhite v. New York, etc., R.

Co., 156 Mass. 181, 30 N. E. 612.

The intention to except certain property

included in the grant must be expressed in

clear and certain terms. Littlejohn r. Chi-

cago, etc., R. Co., 219 111. 584, 76 N. e.

840.

Whether, in a given case, the language in a

deed shall be construed to create an excep-

tion or reservation will depend upon the situ-

ation of the property and the surrounding

circumstances, in the absence of a declaration

by the parties in the deed of their intention.

White V. New York, etc., R. Co., 156 Mass.

181, 30 N. E. 612.

[V, F. 4]

Right of way not excepted.—Where a prop-

erty-owner authorizes a railroad company to

enter upon a strip of land and construct its

road ihereon and promises to give a deed if

the road shall be constructed and in operation

within a certain time, a subsequent deed pro-

viding that the conveyance is made subject

to the agreement for the right of way and in-

cluding a reversionary right to the portion of

the land used by the company in case it

should give up its rights aforesaid, does not

except from the grant the right of way
Littlejohn v. Chicago, etc., R. Co., 219 111.

584, 76 N. E. 840.

An undertaking, to remove a bam and
sheds, in consideration of the giving of a

deed, cannot be construed to be an exception

or reservation from the operation of the deed,

in the absence of any showing of the actual

location of the route of the railroad, or that

it was so located as to include the ground
where the barn and sheds stood; nor is such

undertaking required to be in writing. De-

troit, etc., R. Co. V. Forbes, 30 Mich. 165.

68. Silver Springs, etc., R. Co. v. Van Ness,

45 Fla. 559, 34 So. 884; White v. New York,

etc., R. Co., 156 Mass. 181, 30 N. E. 612.

Notice.—A written notice to a railroad

company to remove its right of way in ac-

cordance with an agreement in a deed giving

the right is a sufficient notice under a clause

of the deed to the effect that should the gran-

tor desire to remove the right of way, the

railroad company should, on notice, remove
the tracks to adjoining land, where the com-
pany on receipt of the notice never requested

a more specific one. Silver Springs, etc., R.
Co. r. Van Ness, 45 Fla. 559, 34 So. 884.

69. White r. New York, etc., R. Co., 156

Mass. 181, 30 N. E. 612.

70. Matthews v. Delaware, etc.. Canal Co.,

20 Hun (N. Y.) 427.

Cannot interfere with reserved right.—A
railroad company acquiring a right of way
over a person's land subject to the reserved
right of the landowner to a way over the
railroad right of way cannot obstruct its

right of way so as to materially interfere

with the landowner's reserved right. Porter
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rights reserved so as not to interfere with the railroad, unless the right to do so

is reserved by express words or necessary implication." Subject to these rules,

grants have been made reserving an easement to the grantor,'^ such as to the use

and occupancy of a spring or stream,'^ or the cultivation of the outside portion

of the right of way,'* or reserving a passway over and across the railroad." It has

been held that a reservation of the right to pass over property conveyed gives

the grantor no right to pass over the railroad except at a definite place to

be selected." So a conveyance of land subject to all rights of way over said prop-

erty does not include a portion of said track claimed by the railroad company
as depot grounds."

2. Covenants and Conditions in General. As a general rule a railroad company
may accept a conveyance of land upon any conditions or covenants that are

reasonable and possible to be performed,'* which conditions and covenants are

to be construed according to the rules regulating covenants and conditions in

conveyances generally.'" If the grant is upon conditions precedent, the company
cannot claim title or assert any rights under the deed until such conditions have
been performed.*" Grants of land are also frequently made to a railroad com-

pany upon conditions subsequent, for a breach of which the grant may be defeated

at the election of the grantor or his heirs or devisees.*' No precise technical

V. Kansas City, etc., K. Co., 103 Mo. App.
422, 77 S. W. 582.
Defense.— The fact that the railroad com-

pany acquired a right of way over certain

lauds and paid for the value of the land ac-

quired and the damages sustained to the re-

mainina; land constitutes no defense to a

claim for damages growing out of the com-
pany's obstructing a right of way reserved to

the landowner over the railroad right of way.
Porter v. ICansas City, etc., R. Co., 103 Mo.
App. 422, 77 S. W. 582.

71. Silver Springs, etc., R. Co. v. Van Ness,
45 Fla. 559, 34 So. 884.

72. Matthews i\ Delaware, etc.. Canal Co.,

20 Ilun (N. Y.) 427.

73. Smith v. HoUoway, 124 Ind. 329, 24
N. E. 886; Matthews v. Delaware, etc.. Canal
Co., 20 Hun (N. Y.) 427; Galveston, etc., R.

Co. V. Haas, (Tex. Civ. App. 1896) 37 S. W.
107.

74. Chicago, etc., R. Co. v. Wood, 30 Ind.

App. 650, 66 N. E. 923.

75. Claflin v. Boston, etc., R. Co., 157 Mass.
489, 32 N. E. 659, 20 L. R. A. 638; White r.

New York, etc., R. Co., 156 Mass. 181, 30
N. E. 612; Bean v. French, 140 Mass. 229,

3 N. E. 206; Porter v. Kansas City, etc., R.

Co., 103 Mo. App. 422, 77 S. W. 582; Lake-
nan V. Hannibal, etc., R. Co., 36 Mo. App.
363.

76. Chesapeake, etc., R. Co. v. Richardson,
98 S. W. 1042, 30 Ky. L. Rep. 426.

77. Mead v. Illinois Cent. R. Co., 112 Iowa
291, 83 N. W. 979.

78. Taylor v. Florida East Coast R. Co., 54
Fla. 635, 45 So. 574, 18 L. R. A. N. S. 307;
Hammond v. Port Royal, etc., R. Co., 15 S. C.

10, holding that public policy does not forbid
a railroad corporation from accepting land
for its road-bed upon such conditions.

79. See, generally, Deeds, 13 Cyc. 683 et

seq.

As covenants running with the land see,

generally, Covenants, 11 Cyc. 1080 et seq.

80. Littlejohn v. Chicago, etc., R. Co., 219
111. 584, 76 N. E. 840 (holding that where a

property-owner agrees to convey land to a
railroad company provided it shall construct
and operate its road through a certain vil-

lage within a certain time, the conditions of

the conveyance are conditions precedent and
the company cannot contend that it is seized

of an estate upon conditions subsequent) ;

New York, etc., R. Co. u. Providence, 16 R. I.

746, 19 Atl. 759 (holding that where a city

grants to a railroad company certain depots
and bridges on condition that it will fill in

certain land, the filling of the land by the
railroad company is a condition precedent to

its right to occupy it).

Compromise agreement.—^Where condemna-
tion proceedings are compromised by an agree-
ment providing that the landowner shall

deed the land and that the railroad company
shall, within one year, change the channel
of a, certain creek and shall, upon the open-
ing of a certain street, erect a bridge in a
stipulated manner, the building of the bridge
is not a condition precedent to the passing
of title and the failure to build it at the
required time does not entitle the grantor to

recover the land but merely gives him a right

of action for damages. Bright v. Louisville,

etc., R. Co., 87 S. W. 780, 27 Ky. L. Rep.
1052.

81. Lyman v. Suburban R. Co., 190 111. 320,

60 N. E. 515, 52 L. R. A. 645; Kenner v.

American Contract Co., 9 Bush (Ky.) 202;
Maison v. Montreal Park, etc., R. Co., 19

Quebec Super. Ct. 484.

Building embankment.— A grant to a rail-

road company on the condition that it will

build and maintain a water-tigut embank-
ment or dam over a certain brook crossing

the land conveyed as a part of its line of

road, etc., is a condition subsequent. Under-
hill V. Saratoga, etc., R. Co., 20 Barb. (N. Y.)

455. Compare Chapin j;. Harris, 8 Allea

(Mass,) 594.
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words are required to make a condition precedent or subsequent; it is always a

question of tlie intention of the parties as construed from the terms of the instru-

ment; ^- although conditions subsequent, especially when relied upon to work
a forfeiture, must be created by express terms or clear implication,^ and if it

appears that during the time necessary for the performance of the condition it is

not contemplated that the company shall be prevented from taking possession

of the land or delayed in the construction of the road, it is a condition subsequent."
Thus grants have been made on a condition subsequent that the railroad company
shall stop certain trains at a depot on the right of way granted,*^ or where such

appears to be the intention of the parties from the provisions of the deed that if

the land ceases to be used for railroad purposes it shall revert to the grantor,'"

and such condition is a continuing obhgation which cannot be satisfied by the

operation of the road on the land conveyed for a hmited period only.'' Such a

condition does not require that the company shall at once use all parts of the

land conveyed; '* nor is a temporary non-user a breach of the condition. '° The

82. Underbill v. Saratoga, etc., E. Co., 20
Barb. (N. Y.) 455.

83. Behlow v. Southern Pac. R. Co., 130
Cal. 16, 62 Pac. 295.

84. Underhill v. Saratoga, etc., R. Co., 20
Barb. (N. Y.) 455.

85. Taylor v. Florida East Coast R. Co., 54
ria. 635, 45 So. 574, 16 L. R. A. X. S. 307;
Gray v. Chicago, etc., R. Co., 189 111. 400, 59
N. E. 950; Burnett c. Great North of Scot-
laud R. Co., 10 App. Cas. 147, 54 L. J. Q. B.
531, 53 L. T. Rep. N. S. 507.
Passenger train.—That a train carries milk

as well as passengers does not deprive it of

its character as a passenger train within a
provision of a deed that passenger trains
shall stop at a certain station. Gray r.

Chicago, etc., R. Co., 189 111. 400, 59 X. E.

950.

Accommodation train.— Whether or not a
train loses its character as an accommodation
train within the meaning of such provision

Ind becomes a through train by reason of the

fact that it passes several stations without
stopping before ai'riving at its destination is

a question for the jury. Gray v. Chicago,

etc., R. Co., 189 111. 400, 59 N. E. 950.

Continuing obligation.— A condition that
the company should stop all its accommoda-
tion passenger trains at the point on the right

of way where its passenger depot was then
located on the premises, continues so long as

the grantee holds and uses the land and is

not a condition which may be satisfied by
a performance for a number of years. Gray
v. Chicago, etc., R. Co., 1S9 111. 400, 59 N. E.

950.
'86. Georgia.— Moss v. Chappell, 126 Ga.

196, 54 S. E. 968.

Illinois.— Bonne v. Clark, 129 III. 466, 21

N. E. 850, 5 L. R. A. 276, holding that a
grant for the purpose of building, construct-

ing, maintaining and using thereon a rail-

road is on condition subsequent. Compare
Noyes v. St. Louis, etc., R. Co., (1889) 21

N. E. 487.

Missouri.— Hannibal, etc., R. Co. v. Fro-

wein, 163 Mo. 1, 63 S. W. 500.

WasJdngton.—Mouat v. Seattle, etc., R. Co.,

16 Wash. 84, 47 Pac. 233, holding that a gen-

eral warranty deed to a railroad company
containing a condition that in case the land
shall cease to be used for railroad purposes,

it shall revert to the grantors, their heirs

and assigns, vests in the company an es-

tate on a condition subsequent and not on a

conditional limitation.

Wisconsin.— Horner f. Chicago, etc., R.
Co., 38 Wis. 165.

The term " for railroad purposes only," as
used in such a condition, means any rail-

road purpose, and the grantor cannot obtain
a cancellation of the conveyance on the

ground that it was understood that defendant
would use the land in connection with a

main line through the town where the land
was situated and that the company had only
built a branch. Mobile, etc., R. Co. v. Kam-
per, 88 Miss. 817, 41 So. 513.

Regularity of trains.— A condition subse-
quent in a deed to a railway company that,

if the land conveyed is not used for railroad
purposes only, it is to revert to the grantors,
without limiting or defining the extent of the
use, or the character or frequency of trains
to be operated over it, is not broken by an ir-

regular use of the land for railroad purposes,
ranging from daily use to use at intervals
of several months. Behlow i'. Southern Pac.
R. Co., 130 Cal. 16, 62 Pac. 295.

87. Taylor v. Florida East Coast R. Co., 54
Fla. 635, 45 So. 574. 16 L. R. A. N. S. 307;
Lvman v. Suburban R. Co., 190 111. 320, 60
N. E. 515, 2 L. R. A. 645.

88. Graham r. St. Louis, etc., R. Co., 69
Ark. 562, 05 S. W. 1048, 66 S. W. 344, hold-
ing that where, in procuring the right of way
for a road, depot grounds, etc.. a railroad
company purchased such right in ii larger
tract of land than it had immediate use for
" to have and to hold ... so long as said
lands are used for the purpose of a railroad,
and no longer," it did not lose its right to
the land by permitting the grantor to use so
much as the company was not using until
the company should need it.

89. Hickox i\ Chicago, etc.. R. Co., 78 Mich.
615, 44 N. W. 143, 94 Mich. 237, 53 N. W.
1105; Mouat i\ Seattle, etc., R. Co., 16 Wash.
84, 47 Pac. 233.
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grant, however, may contain merely a covenant or limitation, a breach of which
does not invahdate the deed but merely entitles the grantor to damages."" Thus
a covenant in such a conveyance has been held to be created by a provision that
the grantor and others shall have free passage on the trains of the road,^' or

that other railroads shall have the right to run a parallel track on or along the

right of way."^ Where the language used in the deed is ambiguous and may import
a condition subsequent or a covenant, it will be construed to be the latter in

preference to the former.^'

3. Time For Construction of Road. In accordance with the above rules a

proviso in a grant of a right of way that the road or a certain portion thereof shall

be constructed and operated within a certain time, as construed from the language

90. Bain i;. Parker, 77 Ark. 168, 90 S. W.
1000 (holding that a deed in consideration of

the building of a railroad to be completed by
a certain time does not impose as a condi-

tion subsequent to the grant that the rail-

road shall be completed by the date named,
iDut merely imports a covenant by the grantee
to complete the road by the date specified)

;

Detroit Union R., etc., Co. v. Fort St. Union
Depot Co., 128 Mich. 184, 87 N. W. 214;
Hastings v. North Eastern R. Co., [1898] 2

Ch. 674, 63 J. P. 36, 65 L. J. Ch. 590, 78
L. T. Rep. N. S. 812, 47 Wkly. Rep. 59 [af-

f,rmeA in [1899] 1 Ch. 656, 68 L. J. Ch. 315,

80 L. T. Rep. N. S. 217, 15 T. L. R.
247].
Dependent covenants.— A covenant in an

agreement to convey a, right of way to a. rail-

road company to execute and acknowledge a
deed to the company conveying the land in fee

simple, being a dependent covenant and the

estate or interest conveyed by the agreement
Ijeing limited to an incorporeal hereditament,
the operation of such covenant is necessarily

restricted by the granting clause and cannot
require the conveyance of a greater estate.

Uhl V. Ohio River R. Co., 51 W. Va. 106, 41

S. E. 340 ; Lockwood v. Ohio River R. Co., 103

Fed. 243, 43 C. C. A. 202.

An obligation to use water from a spring

on the grantor's land and pay him therefor

by the month, given in consideration of a
conveyance of a right of way, continues as

long as the comjjany vises the right of way,
although it ceases to use the water. Howe v.

Harding, 84 Tex. 74, 19 S. W. 363.

91. Dodge V. Boston, etc., R. Corp., 154

Mass. 299, 28 N. E. 243, 13 L. R. A. 318;
Bettridge v. Great Western R. Co., 3 Grant
Err. & App. (U. C.) 58.

A condition that the right of free passage
should remain as long as the land and appur-
tenances described should be used as a rail-

road for railroad purposes is but a limita-

tion on the road and does not perpetuate the

right to the descendants of the grantor.

Dodge V. Boston, etc., R. Corp., 154 Mass.
299, 28 N. E. 243, 13 L. R. A. 318.

The word " family " as used in a, condition

that the grantor and his family shall have
free passage over the road on the cars of the

company means those living in the grantor's

house and under his management and does

not extend so as to include the grantor's

granddaughter or other members of the family

who do not live with him. Dodge v. Boston,

etc., R. Corp., 154 Mass. 299, 28 N. E. 243,

13 L. R. A. 318; Mitchell v. Cincinnati, etc.,

R. Co., 5 Ohio Dec. (Reprint) 488, 6 Am. L.

Rec. 265. Compare Ruddick v. St. Louis, etc.,

R. Co., 116 Mo. 25, 22 S. W. 499, 38 Am. St.

Rep. 570.
92. South, etc., R. Co. v. Highland Ave.,

etc., R. Co., 117 Ala. 395, 23 So. 973.

Compensation.—Such provision permits such
use by another company without compensa-
tion. South, etc., R. Co. v. Highland Ave.,

etc., R. Co., 117 Ala. 395, 23 So. 973.

Such provision contemplates that the gran-
tee may acquire the right to the exclusive use
of all the right of way in case of sufficient

growth of its business, so that in an action
by another railroad company to enforce such
provision, the bill of such other company, in

order to have its right to construct thereon
declared, should show that there is space on
the right of way on which to build its track.

South, etc., R. Co. v. Highland Ave., etc., R.
Co., 117 Ala. 395, 23 So. 973.
Mere lapse of time and increase of business

of the railroad to which a land company gives

a right of way will not prevent the enforce-
ment of a provision in the deed that any
other railroad running into or through a
certain city shall have the right to run a
parallel track on or along the same right of

way. South, etc., R. Co. v. Highland Ave.,
etc., R. Co., 117 Ala. 395, 23 So. 973.
Such provision may be enforced at the suit

of another railroad company, although it was
not in existence at the time the deed was
made. South, etc., R. Co. v. Highland Ave.,
etc., R. Co., 117 Ala. 395, 23 So. 973.

93. Arkansas.— Bain v. Parker, 77 Ark.
168, 90 S. W. 1000.

Florida.— Silver Springs, etc., R. Co. v.

Van Ness, 45 Fla. 559, 34 So. 884.

Michigan.— Waldron v. Toledo, etc., R. Co.,

55 Mich. 420, 21 N. W. 870.

Minnesota.— Hamel v. Minneapolis, etc., R.

Co., 97 Minn. 334, 107 N. W. 139.

Ohio.— Monnett v. Columbus, etc., R. Co.,

26 Ohio Cir. Ct. 469.

A provision, as a further consideration of

the grant, to place two stations at a location

to be selected by the grantor, at which all

trains must stop, is not a condition upon
which the estate is granted, and is not avail-

able to defeat the estate created by the grant,

but is merely a personal covenant on the part
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employed, may be either a condition precedent,"^ or a condition subsequent/^ or

a mere covenant. '» As a general rule a substantial compliance with such a condi-

tion is sufficient." Thus where the grant is on a condition providing for a rever-

sion to the grantor if work is not commenced on the road within a specified time,

the construction and operation of any part of the road will satisfy the condition."'

But where the provision is for a reversion on the grantee's failure to construct

its road across the premises within a specified time, a completion of about one-

half of the grading is not a substantial compUance with the condition."' Where
the performance of such condition is dependent upon the grantor's selection of

the route, the time specified does not begin to run against the company until

the grantor has made such selection.' Where the grant provides that the right

of way shall revert if the company ceases to use it as a railroad but specifies no

time within which the road is to be constructed, there is an implied obUgation

on the part of the grantee to construct the road within a reasonable time.^ Where
the condition is that the license shall be void unless the road is constructed within

a certain time, the hcensor may enjoin the further extension of the road over the

line after such time has elapsed.^

4. Mode of Construction in General. A grant may also be made upon condi-

tion that the road-bed be constructed and maintained in a particular mode,^ such

of the grantee. Behlow v. Southern Pac. R.
Co., 130 Cal. 16, 62 Pac. 295.

94. Peterson v. Atlantic, etc., R. Co., 120
Ga. 967, 48 S. E. 372, holding where the grant
contains a provision that in consideration
of a certain sum paid the grantor will give
the company the exclusive privilege to build
a railroad over lands owned by the grantor
provided the railroad is built to the land by
a certain date, the right of way is dependent
upon the building of a railroad to the land
by the time named in the deed and on a fail-

ure so to do the right to locate a right of

way is lost.

95. NicoU D. New York, etc., R. Co., 12
N. Y. 121 (holding that a conveyance on the

condition that the company shall construct
its railroad within the time prescribed by the

act of incorporation is a grant on a condi-

tion subsequent and not precedent) ; Reichen-

bach V. Washington Short Line R. Co., 10

Wash. 357, 38 Pac. 1126 (holding that where
a grant for so long as the land shall be used
for the operation of a, railroad provides that

the grantee shall complete the road on or be-

fore Jan. 1, 1888, the agreement to build was
a condition subsequent and not a mere cove-

nant ) ; Rannels v. Rowe, 145 Fed. 296, 74

C. C. A. 376.

A clause " this right of way to be exclusive

for one year " as contained in a grant of land
to a railroad company does not impose upon
the company the duty of entering within a
year under penalty of a reversion of the grant
but merely gives to the company an exclusive

right for one year to a way over the grantor's

land, after which the grantor is at liberty to

grant other rights of way to other companies.
Virginia, etc., R. Co., v. Crow, 108 Tenn. 17,

64 S. W. 485.

A condition that the company shall con-

struct a certain length of road within a given

time, and on its failure to do so, that the

granted estate shall revert to the grantor, is

a condition subsequent, for breach of which

[V, G, 3]

the grantor may enter upon the land and re-

possess himself of it; and, in case of his do-

ing so, the land is not subject to attachment
thereafter for debts of the company, con-

tracted while the land was in its possession.

Schlesinger v. Kansas City, etc., R. Co., 152

U. S. 444, 14 S. Ct. 647, 38 L. ed. 507.

96. Bain v. Parker, 77 Ark. 168, 90 S. W.
1000; Krueger f. St. Louis, etc., R. Co., Ibo

Mo. 227, 84 S. W. 898, holding that a grant
on condition that the construction of the road
be fully completed and the road be in opera-

tion in or before the year 1900 is a. cove-

nant and not a condition.
97. Thomas v. Blue Ridge, etc., R. Co., 144

N. G. 729, 57 S. E. 523.

98. Lester v. Georgia, etc., R. Co., 90 Ga.
802, 17 S. E. 113.

99. Thomas y. Blue Ridge, etc., E. Co., 144
N. C. 729, 57 S. E. 523.

1. Waldron v. Toledo, etc., R. Co., 55 Mich.
420, 21 N. W. 870.

3. Pollock V. Maysville, etc., R. Co., 103
Ky. 84, 44 S. W. 359, 19 Ky. L. Rep. 1717,

holding therefore that the right is forfeited

by a delay of thirty-four years before con-

structing the road.
VThere, besides great physical obstacles hin-

dering the construction of a road, the com-
pany is also affected by a financial panic
which was unforeseen at the time the eon-
tract for the right of way was made, the fact
that two and one-half years is expended in
building about five miles of road, the con-
struction of which required a large expendi-
ture, is not so unreasonable as to constitute
a breach of a covenant to construct the line

with reasonable speed. Bell v. Southern Pac.
R. Co., 144 Cal. 560, 77 Pac. 1124.

3. Detroit, etc., Plank Road Co. v. Detroit
Suburban R. Co., 103 Mich. 585, 61 N. E.
880; McDowell v. Blue Ridge, etc., R. Co.,
144 N. C. 721, 57 S. E. 520.

4. Hills V. Boston, etc., R. Co., 18 N. H.
179 (holding, however, that a clause "said
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as that it be so constructed as not to interfere with the landowner's water-power;

'

or that the company construct and maintain in a proper condition necessary

culverts, drains, and ditches to carry off surplus water, and drain the adjoining

land." But where, in compliance with such condition or covenant, the company
has constructed its road-bed so as to drain the land to the best advantage, it can-

not afterward be compelled to change its road-bed because natural changes have
made the drainage insufficient.' Where the diversion of a watercourse is expressly

authorized by the terms of the deed of a right of way, the company is not liable

for the consequential damages resulting therefrom unless the work is done
negUgently or the damage is unnecessary.' But such authority does not give

the company a right to flood the grantor's land with the waters of streams which
before did not touch it; and if the company has the right to bring such streams

on the grantor's land, it must prepare a proper channel."

5. Location of Road, Termini, and Stations. A railroad company may also

accept a conveyance of land subject to a condition or covenant that it will locate

its road, termini, or stations on the land conveyed,'" and if there is any doubt as

to the meaning of the terms employed in the grant as to the location of the right

of way, it should be solved in favor of the grantee, particularly where the prob-
abilities of the case favor such a conclusion.'^ Thus a covenant requiring a railroad

company to erect a depot at a certain place in consideration of a grant of a right

of way is a valid covenant for a breach of which the company will be liable in dam-

corporation to make us a culvert or pass for

cattle to pass under said road " does not jus-
tify the company in digging a ditch on the ad-
joining land of the grantor to drain the pass-
way) ; Unangst's Appeal, 55 Pa. St. 128;
Jones y. Pittsburg, etc., R. Co., 11 Pa. Super.
Ct. 202.

Interference with buildings.—A conveyance
of land to a company for the purpose of con-
structing a railroad upon it, " provided thp
same does not interfere with buildings on
said land," will be so construed as to pre-
vent the construction of the road so near
to the buildings as to endanger their safety
or destrov their usefulness. Eathbone H.

Tioga Nav. Co., 2 Watts & S. (Pa.) 74.

5. Unangst's Appeal, 55 Pa. St. 128.
6. Madden v. Cincinnati, etc., R. Co., 36

Ohio St. 46; Hammond o. Port Royal, etc.,

R. Co., 15 S. C. 10; Texas, etc., R. Co. v.

Sutor, 56 Tex. 496; Mills v. Seattle, etc., R.
Co., 10 Wash. 520, 39 Pac. 246. See Great
North of Scotland R. Co. v, Fife, 82 L. T.

Rep. N. S. 425, holding, however, that the
obligation to preserve the drainage is not of
unlimited duration, but is subject to the
limitation prescribed by the Railway Clauses
(Scotland) Act (1845), § 65.

A culvert or drain is duly provided by any
structure or ditch that fairly accomplishes
the purpose of drainage, although it is not
an arched waterway of masonry. Oursler v.

Baltimore, etc., R. Co., 60 Md. 358.
Damages.—A breach of such condition holds

the company liable for damages approxi-
mately resulting from its failure to maintain
sufficient ditches, but not for damages from
an increased flow of water caused by the
ditches from another railroad. Texas, etc.,

R. Co. V. Sutor, 56 Tex. 496.

7. Harrelson v. Kansas City, etc., R. Co.,
151 Mo. 482, 52 S. W. 368.

[18]

One who contracts with a railroad com-
pany to construct its embankment and
trestles on his land in a certain way, his
purpose being to provide a way for leading
off the natural waters of a branch, cannot
afterward invoke the powers of an equity
court to compel the company to remove the
obstruction caused by the embankment and
trestles constructed according to the contract,
even though the natural elements have
wrought such a change in the conditions as to
cause the waters to overflow his lands. Har-
relson V. ICansas Citv, etc., R. Co., 151 Mo.
482, 52 S. W. 368.

8. St. Louis, etc., R. Co. v. Walbrink, 47
Ark. 330, 1 S. W. 545; Oursler v. Baltimore,
etc., R. Co., 60 Md. 358.

9. St. Louis, etc., R. Co. v. Harris, 47 Ark.
340, 1 S. W. 609; St. Louis, etc., R. Co. v.

Ussery, (Ark. 1886) 1 S. W. 873.
10. See the cases cited infra, this note and

notes 11-23.

Contracts as to location in general see
supra, IV, A, 5.

A first-class station within the meaning of
a covenant by a railroad company that it

will use a certain piece of land purchased
for a first-class station does not require that
the company shall erect a larger station
than had been used for many years, and
which had not been objected to, and at which
the passengers were not numerous, but it does
require that the company shall stop at such
station as many trains as stopped at other
stations between the termini of the road,
excepting mail, express, and special trains.

Hood V. North Eastern R. Co., L. R. 5 Ch.
525, 23 L. T. Rep. N. S. 206, 18 Wkly. Rep.
473 [affirming L. R. 8 Eq. 666, 20 L. T. Rep.
N. S. 970, 17 Wkly. Rep. 1085].

11. Kirby v. Wabash, ete., R. Co., 109 111.

412.
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ages.*^ Where it appears from the terms of the condition that it was intended by
the parties that if the land was not used for station purposes it should revert to

the grantor, it is a condition subsequent for a breach of which the estate may be

forfeited.'^ The character of the station to be maintained under such condition

is to be determined by the needs of those who use it, and of the pubHc, as construed

in connection with the terms of the grant," although a substantial compliance

with such a condition or covenant is sufficient,'^ and no restriction or limitation

will be enforced against the company which is not in the terms of the deed and

which cannot fairly or necessarily be inferred from its terms." Likewise a rail-

13. Georgia Southern R. Co. v. Reeves, 64
Ga. 492; Louisville, etc., E. Co. v. Moore,
106 Ind. 600, 5 N. E. 414; Louisville, etc.,

E. Co. V. Sumner, 106 Ind. 55, 5 N. E. 404,
B5 Am. Rep. 719; Louisville, etc., E. Co. v.

Baskett, 104 S. W. 695, 31 Ky. L. Eep. 1035;
Ramsey v. Edgefield, etc., R. Co., 3 Tenn. Ch,
170.

13. Cleveland, etc., R, Co. v. Coburn, 91
Ind. 557 (holding that a conveyance of a
right of way in consideration of the mainte-
nance of a depot on land adjoining is a con-

veyance on condition subsequent) ; Close v.

Burlington, etc., R. Co., 64 Iowa 149, 19

N. W. 886 (holding that a grant in consid-
eration of one dollar " and the permanent
location of a depot on the grounds conveyed "

is on condition subsequent) ; Blanchard V.

Detroit, etc., R. Co., 31 Mich. 42, 18 Am.
Eep. 142; Hamel v. Minneapolis, etc., R. Co.,

97 Minn. 334, 107 N. W. 139.
Not conditional estate.— A deed to a rail-

road company in consideration of its agree-

ment to maintain a station thereon, and
providing that the same shall be used only
in connection with the railroad, and its busi-

ness does not create an estate on condition
that a station shall be erected and main-
tained, and a failure to do so does not work
a forfeiture where the property is used by the
railroad company in its business and for no
other purpose. Louisville, etc., R. Co. v.

Baskett, 104 S. W. 695, 31 Ky. L. Rep. 1035.

14. Arkansas Cent. R. Co. v. Smith, 71

Ark. 189, 71 S. W. 947 (holding that a condi-

tion in a deed of a right of way reciting that
" for and in consideration of a depot at

Spring Hill," "tc, is not fulfilled by merely
building a side-track and stopping trains for

the reception of passengers and freight, no
building or platform being erected) ; Hamel
V. Minneapolis, etc., R. Co., 97 Minn. 334,

107 N. W. 139; Caldwell v. East Broad Top
E., etc., Co., 169 Pa. St. 99, 32 Atl. 85.

" Station purposes."— Where a right of

way is conveyed by the owner of a farm with
a strip of land for " station purposes," such

term refers to a regularly operated railroad

station at which business may be conducted

by the railroad company as at its other sta-

tions. Hamel v. Minneapolis, etc., R. Co., 97

Minn. 334, 107 N. W. 139.

15. Vicksburg, etc., R. Co. p. Ragsdale, 54

Miss. 200; Pittsburg, etc., R. Co. v. Rose,

24 Ohio St. 219; Geauyeau v. Great Western
E. Co., 3 Ont. 412 [reversing 25 Grant Ch.

(U. C.) 62]; Schliehauf v. Canada Southern

E. Co., 28 Grant Ch. (U. C.) 236.
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Illustrations.— Thus a condition " that the

said company shall make Chillieothe a sta-

tion '' is complied with by making Chillieothe

a station, although the depot is located one

quarter of a mile from the town plat. Jen-

kins V. Burlington, etc., R. Co., 29 Iowa 255.

So a condition for the erection of a station,

the character of which is not specified, is

complied with by the erection of a board shed

without the placing of an agent there, where

it is in structure and management like most
of the stations on the road. Caldwell v. East
Broad Top R., etc., Co., 169 Pa. St. 99, 33

Atl. 85. But the erection of a small building

called a depot for temporary purposes until

the grantee could build a permanent structure

is not a compliance with such a condition,

and where neither the grantee nor the com-
pany which purchased its property and fran-

chises have ever erected a permanent struc-

ture, the purchaser must respond in damages
for the breach thereof. Ecton v. Lexington,

etc., R. Co., 59 S. W. 864, 22 Ky. L. Rep.

1133.

Under Tex. Rev. St. (1895) arts. 4492, 4493,

4519, 4521, a railroad company under a

conveyance in consideration of the establish-

ment of a depot and side-tracks, upon the

property deeded is required not only to main-

tain a depot building but to keep an agent

there, and the grantor is entitled to recover

damages for its failure so to do, although

the 01 ration of the station is unprofitable.

Gulf, etc., R. Co. V. Martin, 38 Tex. Civ.

App. 379, 86 S. W. 25. But under Rev. St.

(1895) arts. 4376, 4367, a railroad company
is free to change the location of its shops

and offices when occasion so requires, not-

withstanding the conveyance to the railroad

company is in consideration of the location

and perpetual maintenance of shops and
offices on the land conveyed. Tyler v. St.

Louis Southwestern R. Co., (Civ. App. 1905)
87 S. W. 238.

A railroad company is not bound to keep
Tip a depot forever under such a conveyance,
on the grantor's land; if it maintains it for

a considerable length of time and until tlie

company's interest and public convenience
require its abandonment it is a substantial

compliance with the covenant. JefFersonville,

etc., R. Co. V. Barbour, 89 Ind. 375; Texas,
etc., R. Co. V. Scott, 77 Fed. 726, 23 C. C. A.
424, 37 L. R. A. 94 ; Jessup r. Grand Trunk
R. Co., 7 Ont. App. 128 [rmersing 28 Grant
Ch. (U. C.) 583].

16. Southard v. New Jersey Cent. E. Co., 26
N. J. L. 13.
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road company may agree to a provision in a deed that in consideration of a grant

of certain land it will locate, construct, and operate its road over or through such
land," in substantial compUance with a specified or contemplated line,^^ although
a substantial comphance with such condition is sufficient." Where such pro-

vision is in the form of a covenant, its breach does not entitle the grantor to a
cancellation of the deed but only to an action for damages.^" Where the grant

provides that the right of way shall be located by the chief engineer of the state,

the boundary, as designated by him or by his assistant under his authority or

direction, is binding on the grantor and his privies,^' particularly where consider-

able time has been allowed to elapse after such location has been made.^^ Where
under statutory authority a railroad has come into the control of the state, and
it accepts lots as a donation for the purpose of erecting depots and turnouts
thereon, the state does not obligate itself thereby to fix on such lots as a

terminus, although if a terminus is erected elsewhere a reconveyance of the lots

may be enforced.^'

6. Crossings, Fences, and Cattle-Guards. Where a railroad company accepts

a conveyance,^* and occupies a right of way granted therein, it is bound by a

covenant or condition imposed by the terms of the grant that it wUl erect and
maintain a fence along its roadway upon the premises conveyed,^* or construct

and maintain cattle-guards or a private or farm crossing thereon; ^^ and the rail-

17. Morrill v. Wabash, etc., E. Co., 96 Mo.
174, 9 S. W. 657; East Line, etc., E. Co.

X>. Garrett, 52 Tex. 133.

18. Iowa.— Crosbie v. Chicago, etc., E. Co.,

62 Iowa 189, 17 N. W. 581, holding that no
right of way can be claimed under such deed
by a corporation running an independent line

and in a different direction.

Missouri.— Jasper County El. E. Co. v.

Curtis, 154 Mo. 10, 55 S. W. 222, construc-

tion so as to leave certain space between
the right of way and the grantor's lands.

Ohio.— Chapman v. Mad Eiver, etc., E.
Co., 6 Ohio St. 119, holding that where a
railroad company has received a donation
of land in consideration of its placing its

road in a specified place, it will not be al-

lowed to change the line of its road or to
do by indirection the equivalent thereto
without compensating the donor.

Tennessee.— Knoxville, etc., E. Co. v.

Beeler, 90 Tenn. 548, 18 S. W. 391.

Wisconsin.— HuUchinson v. Chicago, etc.,

E. Co., 37 Wis. 582.

.

See 41 Cent. Dig. tit. "Eailroads," § 171.
19. Union Pac. E. Co. v. Cook, 98 Fed. 281,

39 C. C. A. 86.
20. Moseley v. Chicago, etc., E. Co., 57

Nebr. 636, 78 IST. W. 293; Minard v. Dela-
ware, etc., E. Co., 153 Fed. 578, 82 C. C. A.
586 [ajfirming 129 Fed. 60].
21. Dougherty v. Western, etc., E. Co., 53

Ga. 304.
22. Dougherty v. Western, etc., E. Co., 53

Ga. 304.
23. Taylor v. Whitney, 5 111. 61.
24. Pittsburgh, etc., E. Co. v. Wilson, 34

Ind. App. 324, 72 N. E. 666, holding the evi-
dence to be suflSeient to show the acceptance
by a company of a conveyance of land for a
right of way which contained a covenant to
erect and maintain a farm crossing.

25. Louisville, etc., E. Co. v. Moore, 106
Ind. 600, 5 N. E. 413; Louisville, etc., E. Co.

V. Sumner, 106 Ind. 55, 5 N. E. 404, 55
Am.'Eep. 719; Hull v. Chicago, etc., E. Co.,

65 Iowa 713, 22 N. W. 940.
26. Illinois.— Cleveland, etc., E. Co. v.

Hobbie, 61 111. App. 396.

Indiana.— Lake Erie, etc., E. Co. v. Lee,

14 Ind. App. 328, 41 N. E. 1058, holding that
where a deed of a right of way to a railroad
company provides for a private way on the
grantor's farm under the railroad, and the
grantor has, with the consent of the com-
pany, elected to accept such way over and
on a public highway, the company cannot
close it without liability for damages.

Iowa.— Hull V. Chicago, etc., E. Co., 65
Iowa 713, 22 N. W. 940.

Kentucky.— Cincinnati Southern E. Co. v.

Hudson, 88 Ky. 480, 11 S. W. 509, 10 Ky.
L. Eep. 1043; Elizabethtown, etc., E. Co. v.

Ford, 50 S. W. 1112, 21 Ky. L. Eep.
129.

Louisiana.— Eatman v. New Orleans Pac.
E. Co., 35 La. Ann. 1018.

Michigan.— Stewart v. Cincinnati, etc., E.
Co., 89 Mich. 315, 50 N. W. 852, 17 L. E. A.
539.

Missouri.— Gratz v. Highland Scenic E.
Co., 165 Mo. 211, 65 N. W. 223; Baker
V. Chicago, etc., E. Co., 57 Mo. 265; Stilwell

V. St. Louis, etc., E. Co., 39 Mo. App. 221.
New Yorlc.— Aikin v. Albany, etc., E. Co.,

26 Barb. 289.

Canada.— Canada Southern E. Co. v.

Erwin, 13 Can. Sup. Ct. 162 [reversing 11
Ont. App. 3061 ; Canada Southern E. Co. v.

Clouse, 13 Can. Sup. Ct. 139 [reversing 11
Ont. App. 287, which modified 4 Ont. 28].

See 41 Cent. Dig. tit. "Eailroads," § 172.
"An adequate crossing" within the mean-

ing of a conveyance with the proviso that
the company shall construct such a crossing
over the road is not complied with by the
construction of a crossing with heavy slide

gates as in such case the grantor is en-

[V, G, 6]
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road company cannot avoid this duty on the groxmd that, since the conveyance
and reservation were made, it has made such changes in its tracks, etc., that the

erection and maintenance of such crossing would be a great embarrassment to

it in operating its road,^^ or on the ground that the building of the crossing at the

particular place designated would be at a considerable expense; ^' nor can it exon-

erate itself from such duty by a statutory condemnation of the right of way.^°

Where the performance of such condition is dependent upon the grantor's selecting

the places at which the crossings are to be erected, damages for a failure to per-

form such condition can be recovered only upon a showing that the grantor desig-

nated the places.^" A covenant by a railroad company to erect and maintain a

farm crossing or fences is one that runs with the land and is available for the pro-

tection of the grantor or his remote grantee against a company claiimng under

the conveyance,^' and may be enforced against a grantee of the railroad com-

titled to an open crossing. Gray c. Burling-
ton, etc., R. Co., 37 Iowa 119.
The filing of a location which contains no

mention of the crossing and with no showing
of an intention to abrogate the crossing does
not extinguish the landowner's right to a
crossing under a conveyance requiring the
company to construct a suitable road cross-

ing. Hamlin v. New York, etc., E, Co., 166
Mass. 462, 44 N. E. 444.
Right to covenant.— Where an agreement

for the purchase of a right of way provides
that the company shall construct and main-
tain a crossing over the right of way, the
owner has a right to incorporate in his

deed to the company a covenant . that the
grantee shall maintain a crossing for the
grantor, his heirs and assigns. Hall r.

Clearfield, etc., K Co., -168 Pa. St. 64, 31
Atl. 940.
Whether a covenant contemplates the main-

tenance as well as the making of a crossing
is to be determined from the nature of the
subject-matter of the contract and the con-

struction placed thereon by the parties.

Pittsburgh, etc., R. Co. v. Wilson, 34 Ind.

App. 324, 72 N. E. 666 ; Cameron v. Welling-
ton, etc., R. Co., 28 Grant Ch. (U. C.) 327
[reversing 27 Grant Ch. (U. C.) 95], bound
to maintain crossing, but not to keep it

free from snow. Thus a covenant that the
company will " make and maintain " a wire
fence on both sides of the land conveyed
and also make a farm crossing in pursuance
of which the company does supply, maintain,
and keep in repair a crossing for a number
of years, obligates the company, not only to

make but also to maintain the crossing.

Pittsburgh, etc., R. Co. v. Wilson, 34 Ind.

App. 324, 72 N. E. 666.

Duty to erect approaches.— A covenant in

which the railroad company agrees to make a

farm crossing imposes on it the duty of

erecting approaches to the crossing. Pitts-

burgh, etc., R. Co. V. Wilson, 34 Ind. App.
324, 72 N. E. 666.

Farm crossing.— Where a strip through a
farm is conveyed to a company for a right

of way and the company covenants to

provide the grantor with a convenient road

crossing, and one of the severed portions of

the farm is intersected by a road, but there

is no method of egress from the other portion
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except over the railroad crossing and through

the intersected portion of the road, a farm
crossing only is meant, and the grantor and
his grantees have a right to use it only for

farm purposes. Speer v. Erie R. Co., (N. J.

1907) 65 Atl. 1024 [reversing 70 N. J. Eq.

318, 62 Atl. 943].
Where the sole condition in the conveyance

is the establishment of an under crossing on
the grantor's land, no action lies for dam-
ages caused by the construction of a, station

and switch near such crossing, whereby the

traffic at that point is largely increased.

Perry v. Lehigh Valley R. Co., 9 Misc.

{N. Y.) 515, 30 N. Y. Suppl. 140.

Power of solicitor.— In treating with land-

owners for the right to cross their lands by
a railroad, or in proceedings before arbitra-

tors, the solicitor acting for the company
at the arbitration is not qualified to enter

into any special agreement binding the com-
pany to construct and maintain a crossing.

Wood V. Hamilton, etc., R. Co., 25 Grant
Ch. (U. C.) 135.
The word " necessary " within a provision

requiring a railroad company to make such
roads, ways, and slips for cattle as might
be necessary must receive a reasonable in-

terpretation, and has been held to mean
" such roads, ways and slips for cattle, as

might be necessary and proper for convenient
communication between the severed portions "

of the owner's land. Sanderson v. Cocker-
mouth, etc., R. Co., 11 Beav. 497, 50 Eng.
Reprint 909.

27. Cleveland, etc., R. Co. v. Hobbie, 61

111. App. 396.

28. Cincinnati Southern R. Co. v. Hudson,
88 Ky. 480, 11 S. W. 509, 10 Ky. L. Rep. 1043.

29. Gray v. Burlington, etc., R. Co., 37

Iowa 119; Stafford v. Big Sandy R. Co.,

105 S. W. 389, 32 Ky. L. Rep. 154, con-

demning new right of way no defense.

30. Hull V. Chicago, etc., R. Co., 65 Iowa
713, 22 N. W. 940. But see Elizabethtown,
etc., R. Co. V. KiUen, 50 S. W. 1108, 21

Ky. L. Rep. 122.

31. Pittsburgh, etc., R. Co. v. Wilson, 34
Ind. App. 324, 72 N. E. 666; Lake Erie,

etc., R. Co. 1'. Grifiin, (Ind. App. 1899) 53
N. E. 1042; Elizabethtown, etc., R. Co. v.

Killen, 50 S. W. 1108, 21 Ky. L. Rep. 122;
Elizabethtown, etc., R. Co. v. Wright, 50
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pany.™ Unless the conveyance specifies the time within which such crossings,

cattle-guards, or fences are to be constructed,^" the company's duty is to comply
with such duty within a reasonable time after it takes possession; " and if it fails

to do so within the time specified or within a reasonable time, an action wiU lie

against it for a breach thereof in which recovery may be had for the reasonable

cost of erecting the fences or constructing the crossings or cattle-guards,^^ although
plaintiff has not first done such work,^° together with such damages as may have
resulted up to the time of trial from the inconvenience of not having the fence

or crossing,^' and together with special damages caused, such as the value of cattle

killed,^^ damage to crops, and the like."" It has also been held that the measure
of damages in such a case is the difference in the rental value of the land/" In

S. W. 1105, 21 Ky. L. Rep. 128; Scowden v.

Erie R. Co., 26 Pa. Super. Ct. 15.

Where under a covenant the grantee under-
takes to maintain two passways over its

road, and the grantor divides his land and
sells the several parts to different persons,

each of his vendees is entitled to the bene-

fit of the covenant and may recover damages
against the railroad company to the extent
that his part of the land has been injured
by the failure of the company to furnish
the required passways. Elizabethtown, etc.,

R. Co. V. Killen, 50 S. W. 1108, 21 Ky. L.

Rep. 122.

32. Kelly v. Nypano R. Co., 23 Pa. Co. Ct.

177 (holding that a grantee of a railroad
company is bound to erect a fence under such
a covenant, although there was no fence on
the land at the time it took title) ; Edin-
burgh, etc., R. Co. y>. Campbell, 9 L. T. Rep.
N. S. 157, 4 Macq. H. L. 450.

33. Cincinnati, etc., R. Co. v. Harris, 61

Ind. 290 (holding that a conveyance in con-

sideration that the company shall fence the

road " in six months' time " does not oblige

the company to fence until six months after

the completion of the road) ; Baltimore, etc.,

R. Co. V. McClellan, 59 Ind. 440 (holding
that the word "completion" within the

meaning of a provision that the company
shall make a conveyance along its road-

way on such premises within a reasonable

time after the completion of the road refers

to that part of the road extending across

the owner's land and not to the whole line

of the railroad).
34. Indiana, etc., E. Co. V. Koons, 105 Ind.

507, 5 N. E. 549.
35. Louisville, etc., E. Co. v. Power, 119

Ind. 269, 21 N. E. 751; Louisville, etc., E.

Co. V. Moore, 106 Ind. 600, 5 N. E. 413;
Louisville, etc., R. Co. v. Sumner, 106 Ind.

55, 5 N. E. 404, 55 Am. Rep. 719; Indiana,

etc., R. Co. V. Koons, 105 Ind. 507, 5 N. E.

549; Pittsburgh, etc., R. Co. v. Wilson, 34
Ind. App. 324, 72 N. E. 666; Cincinnati

Southern R. Co. v. Hudson, 88 Ky. 480, 11

S. W. 509, 10 Ky. L. Rep. 1043; Stafford

V. Big Sandy E. Co., 105 S. W. 389, 32

Ky. L. Eep. 154.

Leave to construct the crossing within a
reasonable time may be granted by the court,

in such a case, in lieu of paying plaintiff

the amount that it would reasonably cost

him to construct. Stafford v. Big Sandy R.

Co., 105 S. W. 389, 32 Ky. L. Rep. 154.

36. Indiana, etc., E. Co. v. Koons, 105 Ind.

507, 5 N. E. 549; Pittsburgh, etc., R. Co.

». Wilson, 34 Ind. App. 324, 72 N. E.

666.

37. Pittsburgh, etc., E. Co. v. Wilson, 34
Ind. App. 324, 72 N. E. 666; Cincinnati

Southern R. Co. v. Hudson, 88 Ky. 480, 11

S. W. 509, 10 Ky. L. Rep. 1043; Stafford

V. Big Sandy R. Co., 105 S. W. 389, 32 Ky.
L. Rep. 154.

38. Louisville, etc., E. Co. v. Power, 119
Ind. 269, 21 N. E. 751; Louisville, etc., E.
Co. V. Moore, 106 Ind. 600, 5 N. E. 413;
Louisville, etc., E. Co. v. Sumner, 106 Ind.

55, 5 K E. 404, 55 Am. Eep. 719.
Injuries to animals generally by failure to

fence see infra, X, H, 4.

39. Louisville, etc., E. Co. v. Power, 119
Ind. 269, 21 N. E. 751; Eatman v. New
Orleans Pac. E. Co., 35 La. Ann. 1018.
The amount of damage in such case should

be the value of the growing crop at the

time of the breach of the covenant, to be
established by the then existing facts, and the

judgment of men applied to them, as if the
inquiry had been made the day the crop
was destroyed, without admitting proof of

any after-occurring fact (Chicago, etc., E.
Co. V. Ward, 16 111. 522) ; but in such a
case it is proper to permit a party to prove
what the crop would have been worth at its

maturity, taking as the measure of damages
the relative value of the growing crop for a
series of antecedent years, to establish the
value of the crop destroyed at the time of

its destruction; or, what would a prudent
man have given for the crop destroyed, at
the time, provided he should have it secured
from trespass, and have the right to cultivate

and secure it (Chicago, etc., R. Co. v. Ward,
supra) ; and it is also proper to show how
much the land would yield each season, and
the market value of the crops at harvest
season, from which should be deducted
the cost of tillage, harvesting, and market-
ing, to ascertain the true measure of dam-
age (Chicago, etc., R. Co. v. Ward, swpra)

.

40. Hull V. Chicago, etc., R. Co., 65 Iowa
713, 22 N. W. 940; Varner v. St. Louis, etc.,

R. Co., 55 Iowa 677, 8 N. W. 634.

The actual loss in rental value resulting

from a breach of an agreement by a rail-

road company in consideration of a grant
of 11 right of way to build and maintain
a sufficient stock fence, although the only
damage shown, is recoverable. Lake Erie,

[V, G, 6]
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order to sustain an action for compensatory damages against a railroad company
for failure to build fences and cattle-guards in breach of covenants in its right-of-

way grant, there must be an actual loss from such failure as its proximate cause.**

A failure to make crossings and fences as agreed does not make a railroad company
liable as a trespasser for running on the right of way secured from the landowner,
for if hable at aU it is Hable on its agreement and not as a trespasser.*^

7. Damages From Construction and Maintenance.*^ A stipulation in a grant

to a railroad company releasing it from damages caused or to be caused by the

location, construction, maintenance, and operation of the road, releases the com-
pany from UabiUty for such damages as are a necessary result of the location,

construction, maintenance, and operation of the road in a legal and proper man-
ner; ** and protects the company from habiUty to a subsequent purchaser of the

land, with notice; *^ but it does not release the company from such damages as

are the result of its negUgence or unskilfulness.*^ A recital in a deed granting a

right of way that the grantor has been fidly paid for the damage done or which
may be done to his property by the location and construction of the roadway
does not preclude the grantor's right to have his damages assessed according to

law, where the railroad company has not fulfilled a condition in the deed requiring

it to complete the road within a specified time.*^ A release from damages arising

"by reason of the location or construction" of a railroad does not release the

grantor's right to a way of necessity across the land conveyed unless facts are

shown which favor such a construction.**

8. Successors or Grantees of Parties to Grant. Notwithstanding a railroad

company procures the premises indirectly through a third person employed by
it, it is bound to perform aU conditions and undertakings in the deed conveying
such premises if it constructs and operates its road under such conveyance.*"

A successor of a railroad company is bound by all conditions and covenants in a

etc., E. Co. V. Griffln, (Ind. App. 1899) 53
N. E. 1042.
Evidence.— In an action for a violation by

a railroad company of covenants, in a deed
of a right of way, to provide the grantor
with private ways over and under the rail-

road, evidence of what his land was worth
without the crossings and what it would
have been worth with them is admissible.

Lake Erie, etc., R. Co. v. Lee, 14 Ind. App.
328, 41 N. E. 1058.

41. Douglass V. Ohio River R. Co., 51
W. Va. 523, 41 S. E. 911, holding that a
railroad company is not liable in compensa-
tory damages for breach of a covenant to

construct cattle-guards where the land-

owner fences off his remaining land on both
sides of the right of way and the land be-

tween such fences is not used for stock, and
the division line between the land of the

grantor and the adjoining owner is partly un-
fenced so as to allow cattle to pass from
the adjoining land to the land occupied by
the right of way, and it is not shown that
cattle have passed along the railroad either

way through the division line.

Compensatory damages cannot be recovered

for breach of a covenant to fence the tracks

where the land through which the railroad

passes is used only for cropping, and no dam-
ages are shown otherwise than from the omis-

sion of the owner to graze stock on his land
because of fear of possible injury thereto.

Douglass V. Ohio River R. Co., 51 W. Va.
523, 41 S. E. 911.
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42. Mt. Sterling Coal Road Co. v. Beatty,

4 Ky. L. Rep. 365.
43. Effect of conveyance independent of

stipulations see supra, V, D, 3, a.

44. Burrow v. Terre Haute, etc., R. Co., 107

Ind. 432, 8 N. E. 167; McMinn v. Pittsburg,

etc., R. Co., 147 Pa. St. 5, 23 Atl. 325;
Updegrove v. Pennsylvania Schuylkill Valley
R. Co., 132 Pa. St. 540, 19 Atl. 283, 7 L. E.
A. 213, holding that such a release is a
bar to a recovery for injuries caused by
a ditch and culvert constructed by the rail-

road company on its right of way subse-

quently to the original location and construc-

tion of the road. See also Hoffeditz v. South-
ern Pennsylvania R., etc., Co., 129 Pa. St.

264, 18 Atl. 125.

45. Burrow v. Terre Haute, etc., R. Co., 107

Ind. 432, 8 N. E. 167.

46. McMinn r. Pittsburg, etc., R. Co., 147
Pa. St. 5. 23 Atl. 325; Spencer v. Hart-
ford, etc., R. Co., 10 R. I. 14, holding that
the fact that the grantor has released all

claims for damages which might be awarded
by commissioners will not preclude the re-

covery of damages caused to his land by the
negligent or improper construction by the

company of a bridge on the land conveyed.
47. Bredin v. Pittsburg, etc., R. Co., 165

Pa. St. 262, 31 Atl. 39.
48. New York, etc., R. Co. ['. Railroad

Com'rs, 162 Mass. 81, 38 N. E. 27.
49. Chattanooga, etc., R. Co. v. Davis, 89

Ga. 708, 15 S. E. 626, purchase through a
construction company.
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conveyance to the original company which run with the land/" such as a covenant
to furnish the grantor with an annual pass and on condition that a failure to do
so will work a forfeiture of the grant/' or a covenant to permanently maintain
a depot upon the premises/^ or to construct and maintain crossings or cattle-

guards; ^^ and such covenants are available to the heirs, grantees, or devisees of

the original grantor." But a succeeding company is not bound by a parol agree-

ment with its predecessor, the consideration for which is a claim for damages
which is not a lien on the land, where the burden imposed by the agreement is j unior

to a trust deed under which the succeeding company acquires title, and is not
necessary for the proper construction and operation of the road; ^ nor is a subse-

quent purchaser from the grantor, bound by written agreements of which he had
no notice, actual or constructive, at the time of the purchase.^"

9. Excuses For Failure to Perform Conditions. Excuses for the non-per-

formance or breach of conditions in a grant of land to a railroad company are

governed by the rules regulating excuses for breaches of the performance of con-

ditions in deeds generally.^' Thus a railroad company cannot excuse its failure

to perform conditions or covenants contained in a grant on the ground of finan-

cial embarrassment,^' or on the ground that it concentrated its force on some
other part of its line; ^' nor can it be released from the performance of such condi-

tions by a city ordinance.™
10. Rights and Remedies of Parties '^ — a. In General. Where a railroad

company fails to comply with the covenants or conditions upon which a grant

was made to it, the proper remedy against it ordinarily is an action for the dam-
ages sustained by reason of the breach; "^ but in some cases a bill for a specific

50. Kenner v. American Contract Co., 9
Bush (Ky.) 202; Euddick v. St. Louis, etc.,

R. Co., 116 Mo. 25, 22 S. W. 499, 38 Am.
St. Rep. 570; Fortesoue v. Lostwithiel, etc.,

E. Co., [1894] 3 Ch. 621, 64 L. J. Ch. 37,

71 L. T. Rep. N. S. 423, 8 Reports 664,

43 Wkly. Rep. 138.

51. Euddick v. St. Louis, etc., R. Co., 116
Mo. 25, 22 S. W. 499, 38 Am. St. Eep.
670.

52. Georgia Southern E. Co. v. Eeeves, 64
Ga. 492.

53. See supra, V, G, 6.

54. Eamsey v. Edgefield, etc., E. Co., 3
Tenn. Ch. 170, holding that where the deed
provides that a depot shall be located on
the lands, the heirs of a grantor may re-

cover damages for failure to locate such
depot.

As to construction and maintenance of
fences, crossings, and cattle-guards see supra,

y, G, 6.

55. Hunter v. Burlington, etc., R. Co., 76
Iowa 490, 41 N. W. 305.

56. Pittsburg, etc., R. Co. v. Bosworth, 46
Ohio St. 81, 18 N. E. 533, 2 L. R. A. 199

[affirming 1 Ohio Cir. Ct. 69, 1 Ohio Cir.

Dee. 42].
An unrecorded written agreement by the

grantor to fence the right of way on each
side through his lands will not affect the
right of a subsequent purchaser without no-
tice of the agreement to require the com-
pany to fence its road in accordance with
the statute (Rev. St. §§ 3224, 3225), where
the purchase was made without actual or
constructive notice of the existence of such
agreement (Pittsburg, etc., R. Co. v. Bos-
worth, 48 Ohio St. 81, 18 N. E. 533, 2

L. R. A. 199 [affirming 1 Ohio Cir. Ct. 69,

1 Ohio Cir. Dec. 42] ) ; since if such agree-

ment ia not recorded the mere use and
occupation by the company and its successors
for the purposes of the road will not con-

stitute constructive notice of the agreement
(Pittsburg, etc., R. Co. v. Bosworth, supra).
57. See, generally. Deeds, 17 Cyc. 1703 et

seq.

Excuses for failure to peifonn condition as
to fences, cattle-guards, and crossings see
supra, V, G, 6.

58. New York, etc., R. Co. v. Providence,
16 R. L 746, 19 Atl. 759.

59. McDowell v. Blue Ridge, etc., R. Co.,

144 N. C. 721, 57 S. E. 520, holding that
upon failure to perform the condition that
its line of road shall be completed within
five years, equity will not relieve against
a forfeiture upon the ground that defencP"
ant, pursuant to a statute affecting its con-
struction, concentrated its force on some
other part of its line.

60. Lyman v. Suburban R. Co., 190 111.

320, 60 N. E. 515, 52 L. R. A. 645, holding
that where a

_
right of way over land in a

certain town is granted to a railroad com-
pany on conditions subsequent requiring it to
operate and maintain a road over such way,
the town cannot release the company from
the performance of such condition by ordi-
nance.
61. Reformation of conveyance to the rail-

road company see Jewett i). Chicago, etc., R.
Co., 45 Mo. App. 58; and, generally, Repok-
MATIOHr OP iNSTRtTMENTS.

62. California.—Soathern California R. Co.
V. Slauson, 138 Cal. 342, 71 Pac. 352, 94
Am. St. Rep. 58, (1902) 68 Pac. 107.

[V, G, 10, a]
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performance of the condition or covenant may be maintained,"' or an injunction

issue to restrain the railroad company from breaking the covenants or condi-

tions; " or in case of a breach of a condition subsequent, an action of ejectment

may be maintained,"'^ or proceedings may be instituted to recover the land or

its value together with such other considerations as passed."" But the grantor

cannot sue both for the land and for damages for its taking."' Where, through

the representations of a railroad company's attorney, a grantor omits in his deed

to reserve the privilege of having the company construct and maintain crossings

in conformity to its charter, the company is estopped from setting up such deed

as a defense to an action by the grantor for expenditures made by him in build-

ing a crossing upon the company's refusal to do so, as it was required by its

charter to do."*

b. Damages,"^ As a general rule, the measure of damages for a breach of

conditions or covenants by a railroad company is the actual damage sustained

by the landowner by reason of such breach,™ and this has been held in some cases

Florida.— Silver Springs, etc., E. Co. V.

Van Ness, 45 Fla. 559, 34 So. 884.

Illinois.— Conger v. Chicago, etc., K. Co.,

15 III. 366.

Indiana.— See Chicago, etc., K. Co. v. Hall,

135 Ind. 91, 34 N. E. 704, 23 L. R. A. 231.

Kansas.— Kansas Pao. R. Co. v. Hopkins,
18 Kan. 494.

Kentucky/.—- Bright v. Liouisville, etc., R.
Co., 87 S. W. 780, 27 Ky. L. Rep. 1052;
Elizabethtown, etc., R. Co. v. KiUen, (1899)
50 S. W. 1108.

Michigan.—Lane v. Michigan Traction Co.,

135 Mich. 70, 97 N. W. 354.

Missouri.— Ruddick v. St. Louis, etc., R.
Co., 116 Mo. 25, 22 S. W. 499, 38 Am. St.

Rep. 570.

Nebraska.— Moseley v. Chicago, etc., R.
Co., 57 Nebr. 636, 78 N. W. 293.

Nev; York.— See Rich r. New York Cent.,

etc., R. Co., 87 N. Y. 382, 89 Hun 604,

34 N. Y. Suppl. 1146 [affirmed in 154 N. Y.
733, 49 N. E. 1103].

Texas.— Gulf, etc., R. Co. v. Dunman, 74
Tex. 265, 11 S. W. 1094; Gulf, etc., R. Co.

V. Martin, 38 Tex. Civ. App. 379, 86 S. W.
25.

United States.— Minard v. Delaware, etc.,

R. Co., 153 Eed. 578, 82 C. C. A. 586
[affirming 139 Fed. 60].

See 41 Cent. Dig. tit. "Railroads," § 177.
Compare Close v. Burlington, etc., R. Co.,

64 Iowa 149, 19 N. W. 886; Mills v. Seattle,

etc., R. Co., 10 Wash. 520, 39 Pac. 246;
Dickson v. Covert, 17 Grant Ch. (U. C.)

321.

63. Taylor v. Florida East Coast R. Co., 54
Fla. 635, 45 So. 574, 16 L. E. A. N. S. 307;
Baltimore, etc., R. Co. v. Brubaker, 217 111.

462, 75 N. E. 523; Vicksburg, etc., R. Co. v.

Ragsdale, 54 Miss. 200; Aikin v. Albany, etc.,

R. Co., 26 Barb. (N. Y.) 289. See also For-
tescue V. Lostwithiel, etc., R. Co., [1894] 3

Ch. 621, 64 L. J. Ch. 37, 71 L. T. Rep. N. S.

423, 8 Reports 664, 43 Wldy. Rep. 138; Bet-

tridge v. Great Western R. Co., 3 Grant Err.

& App. (U. C.) 58. But see Close v. Burling-

ton, etc., R. Co., 64 Iowa 149, 19 N. W. 886

;

Dickson v. Covert, 17 Grant Ch. (U. C.) 321.

Specific performance will not be decreed

[V, G, 10, a]

where it will result in great hardship and in-

justice to the railroad company without any
considerable gain or utility to the grantor or

where it will prejudice public interests.

Speer v. Erie R. Co., 68 N. J. Eq. 615, 60 Atl.

197 [reversing 64 N. J. Eq. 601, 54 Atl. 539]

;

Conger v. New York, etc., R. Co., 120 N. Y.

29, 23 N. E. 983 [affirming 45 Hun 298]

(refusal to decree specific performance of a

condition to erect a depot and stop trains) ;

Murdfeldt v. New York, etc., R. Co., 102

N. Y. 703, 7 N. E. 404 [affirming 34 Hun
632].

64. Lloyd v. London, etc., R. Co., 2 De G. J.

& S. 568, 11 Jur. N. S. 380, 34 L. J. Ch. 401,

12 L. T. Rep. N. S. 363, 13 Wkly. Rep. 698,

67 Eng. Ch. 568, 46 Eng. Reprint 496.

65. See infra, V, L, 7.

66. Gulf, etc., R. Co. v. Dunman, 74 Tex.

265, 11 S. W. 1094; Tyler v. St. Louis South-

western R. Co., (Tex. Civ. App. 1905) 87

S. W. 238.

67. Gulf, etc., R. Co. v. Dunman, 74 Tex.

265, 11 S. W. 1094.

68. Morris, etc., R. Co. v. Green, 15 N. J.

Eq. 469.

69. Stipulations respecting damages see

supra, V, G, 7.

For breach of covenant to construct fences,

crossings, cattle-guards, etc., see supra, V,
G, 6.

70. Louisville, etc., R. Co. v. Power, 119
Ind. 269, 21 N. E. 751; Louisville, etc., R.

Co. V. Baskett, 104 S. W. 695, 31 Ky. L. Rep.
1035 (holding that the measure of damages
for a. failure to establish and maintain a sta-

tion according to agreement, if it is eventu-
ally performed, is the benefit which the gran-
tor would have derived therefrom to the time
of performance) ; Donisthorpe v. Fremont,
etc., R. Co., 30 Nebr. 142, 46 N. W. 240, 27

Am. St. Rep. 387; Gulf, etc., R. Co. v. Dun-
man, 74 Tex. 265, 11 S. W. 1094, 85 Tex.

176, 19 S. W. 1073.
The measure of damages for breach of an

agreement to remove its track from a right

of way to adjacent lands on written notice, if

phosphate deposits should be found on the
right of way and the grantors desire to re-

move them, is the value of the phosphates that
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to be the difference in the rental value of the land before and after the breach."
Thus the measure of damages for a breach of a condition to erect a depot on the

land conveyed is the actual value of the land and an amount equal to the depreci-

ation of plaintiff's adjacent land, together with the amount in which the adjacent

land would have been increased in value by the building of the depot, '^ with
interest,'^ and without set-off for any enhancement occasioned by the building of

the road.'* So where a railroad company violates its contract in constructing and
maintaining an insufficient culvert or ditches by reason of which adjacent land is

flooded, the amount to which plaintiff is entitled is the actual damages sustained,™

and the measure of actual damages to growing crops within this rule has been held

to be the difference in value of such crops immediately before the injury and their

value immediately after.'" So the measure of damages for injury to plaintiff's

unplanted ground would be the cost and expense of restoring the land to its former

condition, and the loss occasioned by being deprived of the use of the same, with

interest."

H. Use of Land or Rights Acquired '* — l. In General. As a general

rule, land acquired by a railroad company for a right of way, either by condem-
nation or by purchase or grant from the owner, is the company's private property,

although charged with a pubhc use; '° and unless restrained by the terms of the

grant,™ or by its charter or governing statute,*' it may, in general, use the right

could not be mined without letting down the

tracks or injury to the surface of the right

of wav. Silver Springs, etc., R. Co. v. Van
Ness, 45 Fla. 559, 34 So. 884.

71. Louisville, etc., R. Co. v. Malott, 135
Ind. 113, 34 N. E. 709.

72. Louisville, etc., R. Co. v. Sumner, 106
Ind. 55, 5 N. E. 404, 55 Am. Rep. 719; Louis-

ville, etc., R. Co. V. Neafus, 93 Ky. 53, 13

S. W. 1030, 13 Ky. L. Rep. 951; Louisville,

etc., R. Co. V. Baskett, 104 S. W. 695, 31 Ky.
L. Rep. 1035; New York, etc., R. Co. v.

Stanley, 35 N. J. Eq. 283 ; Watterson v. Alle-

gheny'Valley R. Co., 74 Pa. St. 208.

73. New York, etc., R. Co. ». Stanley, 35
N. J. Eq. 283.

74. Louisville, etc., R. Co. v. Neafus, 93
Ky. 53, 18 S. W. 1030, 13 Ky. L. Rep. 951;

Watterson v. Allegheny Valley R. Co., 74
Pa. St. 208.

75. Sabine, etc., R. Co. v. Joaehimi, 58 Tex.

456; Texas, etc., R. Co. v. Sutor, 56 Tex.

496 ; Moorman v. Seattle, etc., R. Co., 8 Wash.
98, 35 Pac. 596.

76. Sabine, etc., R. Co. v. Joaehimi, 58 Tex.

456. And see, generally. Damages, 13 Cyc.

153 rf Heq.

The inquiry as to the value of the crops is

to be confined to the very time of the destroy-

ing flood and the very place where it occurred

and should not extend to the date of the ma-
turity of the crop, or to the place where it

would usually find a market, nor can any ac-

count of loss or profits by a consequent de-

lay in getting the crop to market enter into

the estimate. Sabine, etc., R. Co. v. Joaehimi,

58 Tex. 456.

77. Sabine, etc., R. Co. i;. Joaehimi, 58 Tex.

456.

78. Of land acquired by eminent domain see

Eminent Domain, 15 Cyc. 1023, 1025.

Bights in and use of adjoining land by rail-

road company see supra, V, F, 3.

79. Elyton Land Co. «. South Alabama,

etc., R. Co., 95 Ala. 631, 10 So. 270; Currie

V. Natchez, etc., R. Co., 61 Miss. 725; Boston,

etc., R. Co. X). Greenbush, 5 Lans. (N. Y.)

461 [affirmed in 52 N. Y. 510].
80. Elyton Land Co. v. South Alabama,

etc., R. Co., 95 Ala. 631, 10 So. 270.

81. See Bostock v. North Staffordshire R.
Co., 5 De G. & Sm. 584, 64 Eng. Reprint 1253,

2 Jur. N. S. 248, 25 L. J. Ch. 325, 3 Smale
& G. 283, 65 Eng. Reprint 661, 4 Wkly. Rep
336. And see the statutes of the several

states.

Tex. Rev. St. art. 4216, which forbids rail-

road companies to use or occupy any part
of the right of way over which their respec-

tive roads pass for any other purpose than
the construction and keeping in repair of

their roads, and which is part of an act con-

ferring on railroad companies the power to

take and hold the fee in lands (arts. 4211,

4212) and providing (art. 4206) that the

right of way acquired by condemnation shall

not be so construed as to include the fee,

does not apply to land owned by a railroad

company in fee, although its road is built

thereon. Calcasieu Lumber Co. v. Harris, 77
Tex. 18, 13 S. W. 453.

A deed of an easement for the purpose of

constructing a tramway is not adequate, as
a matter of law, for its use as a railroad

dedicated to the public, under the law of

public highways, Beasley v. Aberdeen, etc.,

R. Co., 145 N. C. 272, 59 S. E. 60 [modified

and affirmed in 147 N. C. 362, 61 S. E.

453].
In North Carolina a deed to a company

organized under Code (1883), art. 677, pro-

viding for the creation of corporations except

for railroad purposes, which recites that the

company contemplates "building a tram or

railroad " and which grants to it a right of

way on which to locate its " road . . . depots

. . . etc., necessary . . . for . . . operating . . .

said road," conveys only a right of way for

[V. H, 1]
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of way acquired, for any purpose incident to its business, which contributes to

the safe and efficient construction, maintenance, and operation of the road and
for which a right of way may be lawfully used,*^ and which does not materially

interfere with the rights of property pertaining to the adjacent land; *' and the

right of way may be used by the company or its assigns for the purposes for which
it was taken or granted even after the time hmited by the charter of the company
for its corporate existence has expired; ** nor does the mere fact that the company
has not occupied or made use of the right of way to its full width abridge such

right. ^^ Thus, unless restrained by statute or by the terms of the grant,*" a rail-

road company may use land acquired by it for a right of way for the erection of

a freight depot,*' telegraph lines,** water-tanks,*" necessary side-tracks and
switches,"" or turn-tables,"' and other structures or buildings necessary or proper

for the transaction of its ordinary business,"^ the making of cuts and embank-

a tramway, the word " railroad " meaning
such a road as the company was authorized
to construct, although in general use it signi-

fies a, road constructed of cross-ties on which
iron rails are placed, dedicated to public use.

Beasley v. Aberdeen, etc., R. Co., 145 N. C.

272, 59 S. E. 60 [modified and affirmed in

147 N. C. 362, 61 S. E. 453].
83. Alabama.— Nashville, etc., R. Co. v.

Karthaus, 150 Ala. 633, 43 So. 791; Elyton
Land Co. v. South Alabama, etc., R. Co., 95
Ala. 631, 10 So. 270.

Idaho.—- Delsol v. Spokane, etc., R. Co., 4
Ida. 456, 40 Pac. 59.

Illinois.— Illinois Cent. R. Co. v. Anderson,
73 111. App. 621.

Pennsylvania.— Mt. Pleasant Coal Co. v.

Delaware, etc., R. Co., 6 Lack. Leg. N. 1.

Texas.—Olive v. Sabin, etc., R. Co., 11 Tex.
Civ. App. 208, 33 S. W. 139.

See 41 Cent. Dig. tit. "Railroads," § 179.

Well.— A railroad company to which is

deeded " the right of way over and through
the land for all purposes connected with the

construction, use, and occupation of its rail-

way " has the legal right to dig a well upon
such right of way and to use the water sup-

plied by percolation for railroad purposes, al-

though such use may materially diminish the

supply of water in a spring upon the gran-
tor's land. Hougan v. Milwaulcee, etc., R. Co.,

35 Iowa 558, 14 Am. Rep. 502.

83. Elyton Land Co. v. South Alabama,
etc., R. Co., 95 Ala. 631, 10 So. 270; Childers

V. Louisville, etc., R. Co., 74 S. W. 241, 24
Ky. L. Rep. 2375; Ludlow v. Hudson River
R. Co., 6 Lans. (N. Y.) 128.

Lateral support.— Where a railroad com-
pany makes excavations on its right of way
without shoring up the sides in consequence

of which the adjacent owner's lot caves into

the excavation, such owner is entitled to re-

cover damages without proof of negligence

on the part of the railroad company. Hosier

V. Oregon Nav. Co., 39 Oreg. 256, 64 Pac. 453,

87 Am. St. Rep. 652.

84. Henry v. Dubuque, etc., R. Co., 2 Iowa
388.

85. Waggoner v. Wabash R. Co., 185 111.

154, 56 N. E. 1050; Seaboard Air Line R.

Co. V. Olive, 142 N". C. 257, 55 S. E. 263;

Mt. Pleasant Coal Co. v. Delaware, etc., R.

Co., 6 Lack. Leg. N. (Pa.) 1.

[V, H. 1]

86. See infra, V, H, 2.

87. Elyton Land Co. v. South Alabama,
etc., R. Co., 95 Ala. 631, 10 So. 270.

88. Hodges v. Western Union Tel. Co., 133
N. C. 225, 45 S. E. 572; Pennsylvania R. Co.

V. Lilly Borough, 207 Pa. St. 180, 56 Ail.

412 (holding that where a railroad company
has the right to construct a line of road over

the land in a borough, on a bill by the com-
pany to restrain any interference by the bor-

ough with the construction of the line of

telegraph poles, the purpose of the company
in erecting the telegraph line is immaterial)

;

Olive V. Sabin, etc., R. Co., 11 Tex. Civ. App.
208, 33 S. W. 139.

Permission to others to erect telegraph

lines see infra, V, H, 4 text and notes 31-

34.

89. Louisville, etc., R. Co. v. Erench, 100

Tenn. 209, 43 S. W. 771, 66 Am. St. Rep.
752.

90. Illinois Cent. R. Co. v. Anderson, 73

111. App. 621; East Tennessee, etc., R. Co.

<v. Telford, 89 Tenn. 293, 14 S. W. 776, 10

L. R. A. 855; Olive v. Sabin, etc., R. Co.,

11 Tex. Civ. App. 208, 33 S. W. 139.

Under the act of congress of July 4, 1884,

granting the Southern Kansas Railroad Com-
pany a right of way through the Indian Ter-

ritory, the company has k right to maintain
turnouts and sidings on the right of way
through the territory as well as upon such
grounds as have been specially granted for

the purpose of stations and depot grounds.
Southern TCansas R. Co. v. Oklahoma Citv,

12 Okla. 82, 69 Pac. 1050.
91. Illinois Cent. R. Co. v. Anderson, 73

111. App. 621.

93. Alabama.— Elyton Land Co. v. South
Alabama, etc., R. Co., 95 Ala. 631, 10 So.

270.

Massachusetts.— Boston Gaslight Co. r. Old
Colony, etc., R. Co., 14 Allen 444, holding
that a railroad company may erect a, build-
ing for the purposes of its business within
the limits of its location, although a private
way over the land on which the building
stands is obstructed thereby; and Gen. St.

c. 63, § 46, providing that if a railroad is

laid across a turnpike road or other way,
it shall be so made as not to obstruct the
same, does not apply to such a case.
New Yorh.— Townsend v. New York Cent.,
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ments/' taldng material for its necessary building purposes, °* the inclosure of

the track with fences/^ and for otherwise keeping its premises in proper and safe

condition for the prosecution of its business/" as by removing trees or other things

placed or growing on the right of way which the company may deem necessary

to remove to insure the safe management of its road,"' changing the grade of the
road and making other changes in the tracks, from time to time as the exigencies

of traffic and public interest require,"* although neither the railroad company
nor its successor can afterward change the tracks so as to acquire other land of

the grantor without compensation or so as to deprive him of his consideration

under the original grant,"" or so as to shut out those having a right to cross them.'
In the exercise of its right to thus use its right of way a railroad company may

etc., R. Co., 56 Misc. 253, 106 N. Y. Suppl.
381.

Texas.— Olive v. Sabin, etc., K. Co., 11

Tex. Civ. App. 208, 33 S. W. 139.

England.— Dover Harbor v. South Eastern
E. Co., 9 Hare 489, 21 L. J. Ch. 886, 41
Eng. Ch. 489, 68 Eng. Reprint 603, custom-
house for the examination of the luggage of
passengers.

See 41 Cent. Dig. tit. " Railroads," § 179.
Permission to others to erect buildings on

right of way see infra, V, H, 4, text and note
30.

93. Olive V. Sabin, etc., R. Co., 11 Tex. Civ.
App. 208, 33 S. W. 139.

94. Preston v. Dubuque, etc., R. Co., 11
Iowa 15 (holding that a railroad company
has the right to take and remove only so
much timber as may be necessary for the
construction and repair of the road and its

appurtenances) ; Olive v. Sabin, etc., R. Co.,

11 Tex. Civ. App. 208, 33 S. W. 139.
Extent of use.—A railroad company may

use, without further compensation, all suit-

able material except timber on the right of

way which it has acquired for the construc-
tion of its road through the property of the
landowner, whether such materials are above
or below the grade of the road. Hendler v.

Lehigh Vallev R. Co., 209 Pa. St. 256, 58
Atl. 480, 103" Am. St. Rep. 1005. But this

right to take materials extends no further as

against the landowner than the boundaries
of his own land which has been subjected to

a servitude for the construction and main-
tenance of the railroad, and therefore does

not extend for construction or maintenance
through any other land. Hendler v. Lehigh
Valley R. Co., supra. Where the railroad

company takes material for its own use
from a point outside of the limits of its

right of way, it is liable to the landowner
for the value thereof. Hendler v. Lehigh
Valley R. Co., supra.

Statutory penalty.— A railroad company
cannot be charged with the statutory penalty
prescribed by a statute, providing that if any
person or corporation shall take materials
from the land of another without the consent

of the owner, he shall be liable for double the

value thereof, for taking common or mixed
sand for grading from land over which it has

the right of way. Hendler v. Lehigh Valley

R. Co., 209 Pa. St. 256, 58 Atl. 486, 103 Am.
St. Rep. 1005.

95. Olive V. Sabin, etc., R. Co., 11 Tex. Civ.

App. 208, 33 S. W. 139.

The construction of a fenced lane across
the right of way of a railroad company and
beneath a bridge carrying the tracks, so as to

provide a, subway for the passage of live

stock, is not so foreign to the purposes of a
grant of land for railroad purposes that the

grantor can complain thereof as an aban-
donment of the right of way granted or as a
trespass upon his reversionary rights. Reich-
ert V. Keller, 58 Nebr. 178, 78 N. W. 381.

96. Olive «. Sabin, etc., R. Co., 11 Tex. Civ.

App. 208, 33 S. W. 139.

97. Brainard v. Clapp, 10 Cush. (Mass.)
6, 57 Am. Dec. 74 (holding that the pro-
prietors of a railroad have a right to cut
trees growing upon the strip of land which
they have taken for their road, whether such
trees are for shade, ornament, or fruit, or
whether such cutting be at the time of laying
out their track or afterward) ; Cairo, etc.,

R. Co. V. Brevoort, 62 Fed. 129, 25 L. R. A.
527; Booth v. Mclntyre, 31 U. C. C. P. 183;
Foran v. Mclntyre, 45 U. C. Q. B. 288.
There is no burden of proof on the company

to show, in its justification, that the trees

are cut for the purposes of their road. Brain-
ard V. Clapp, 10 Cush. (Mass.) 6, 57 Am.
Dec. 74.

98. Illinois.— Kotz v. Illinois Cent. R. Co.,

188 111. 578, 59 N. E. 240.

Massachusetts.— Cassidy v. Old Colony R.
Co., 141 Mass. 174, 5 N. E. 142.

Minnesota.— Liedel v. Northern Pac. R. Co.,

89 Minn. 284, 94 N. W. 877.

Montana.— Montana Ore Purchasing Co. v.

Boston, etc., Min. Co., 20 Mont. 533, 22 Pac.
375.

New York.— Townsend v. New York Cent.,

etc., E. Co., 56 Misc. 253, 106 N. Y. Suppl.
381.

See 41 Cent. Dig. tit. "Railroads," § 179.

A landowner has no cause of action by
reason of slight alterations of the grade of

the track and roadway, making the approach
to certain crossings on his land a trifle more
difficult. Townsend v. New York Cent., etc.,

R. Co., 56 Misc. (N. Y.) 253, 106 N. Y.
Suppl. 381.

99. Wysor v. Lake Erie, etc., R. Co., 143
Ind. 6, 42 N. E. 353.

1. Townsend r. New York Cent., etc., R.
Co., 56 Misc. (N. Y.) 253, 106 N. Y." Suppl.
381.

[V. H, 1]
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abate a private nuisance on adjoining property,^ as by trimming a hedge extending

over and obstructing the right of way.* But as a general rule a railroad com-

pany has no right to make such use of the land acquired as is not incident to the

construction, maintenance, and operation of the road,* such as the cutting of ice

from its right of way for commercial purposes; ^ nor can it erect buildings, machin-

ery, etc., not necessarily connected with the use of its franchise, within the limits

of its right of way; " nor can it, without the owner's permission, remove stone or

other material from the land, which are not used in the construction of the road;

'

nor can a railroad company erect stock pens on its right of way or make other

improvements which in themselves would constitute a nuisance to persons residing

in proximity to their location.*

2. Construction and Effect of Conveyance in General. Where one sells to a

company a right of way through his property, it must be assumed, in the absence

of express limitations or restrictions, that he contemplated such use as would render

it practicable for the purposes for which it was intended, and therefore cannot

complain unless the company has failed to exercise proper care to avoid unneces-

sary irijury." But where the conveyance contaias words of restriction and limita-

tion to the effect that the land granted shall be used only for certain specified

purposes, it cannot be lawfully used by the company for other purposes.^" Thus

2. Toledo, etc., R. Co. v. Green, 67 111. 199.

3. Toledo, etc., R. Co. v. Green, 67 III. 199,

holding also that such act will not alone be
presumed to establish a purchase.

4. Julien v. Woodsmall, 82 Ind. 568.
5. Julien v. Woodsmall, 82 Ind. 568.

6. Lance's Appeal, 55 Pa. St. 16, 93 Am.
Deo. 722.

7. Nashville, etc., R. Co. u. Karthaus, 150
Ala. 633, 43 So. 791 (holding that the com-
pany has no right to excavate sand in the

right of way or sell it) ; Chapin v. Sullivan

R. Co., 39 N. H. 564, 75 Am. Dec. 237.

8. Alissourl, etc., R. Co. v. Mott, 98 Tex.

91, 81 S. W. 285, 70 L. R. A. 579, under
Rev. St. (1895) art. 4483.

A voluntary conveyance of lands to a rail-

road company for its right of way gives it

no greater right in the matter of erecting

buildings, stock-pens, etc., thereon to the

detriment of other property than it would
have acquired under a condemnation of

the same. Missouri, etc., R. Co. r. Mott, 98
Tex. 91, 81 S. W. 285, 70 L. R. A. 579.

9. Elizabethtown, etc., R. Co. y. Dillon, 7

Ky. L. Rep. 607.

10. Georgia.— Georgia R., etc., Co. v.

Macon, 86 Ga. 585, 13 S. E. 21, holding that

a condition in a grant to a railroad company
that the land should be used " for shops,

depots and other conveniences and fixtures

necessary for said company " is not complied
with by a use of the land for the building

and maintenance thereon of a track or tracks
for the purpose of conveying freight cars to

private parties or for the storage of cars or

other like uses.

Louisiana.— Franklin, etc., E. Co. v. Mon-
not, 52 La. Ann. 1026, 27 So. 543.

Michigan.— Pontiac, etc., R. Co. v. Reed,

130 Mich. 661, 90 N. W. 658; Backus v. De-

troit, etc., R. Co., 71 Mich. 645, 40 N. W.
60, holding that where the use of a railroad

right of way is restricted to certain pur-

poses, its more general use resulting in dam-
ages to the grantor is actionable.

[V, H, 1]

7!few Jersey.— Breckinridge v. Delaware,

etc., R. Co., (Ch. App. 1895) 33 Atl. 800.

New York.— Boston, etc., R. Co. v. Green-

bush, 5 Lans. 461 laffvrmed in 52 N. Y.

510].
England.— Bostock v. North StafiFordshire,

etc., R. Co., 5 De G. & Sm. 584, 64 Eng. Re-

print 1253, 2 Jur. N. S. 248, 25 L. J. Ch. 325,

3 Smale & G. 283, 4 Wkly. Rep. 336, 65 Eng.

Reprint 661.

See 41 Cent. Dig. tit. " Railroads," § 180.

Conditions in a deed to use the premises

solely for purposes of a railroad depot and
not to use other premises within a, mile for

similar purposes, or to erect any public

house, or any other building except for the

ordinary purposes of a railroad depot, and
for accommodating, victualing, and lodging

passengers and others, and for the sole ac-

commodation of the railroad company, are

not broken by selling refreshments and lodg-

ing passengers on the premises, or by per-

mitting merchants in the village to load and
unload their own goods upon their own prem-
ises on the line of the road. Southard v. New
Jersey Cent. R. Co., 26 N. J. L. 13.

Use of side-track.— Where a contract be-

tween a mill-owner and a railroad company
requires the latter to construct a side-track

on the land of the former and entitles the

mill owner to require the removal of the

tracks at any time, but contains a clause

authorizing the company to use the track for

its own purposes as long as it does not inter-

fere with or discommode the mill owner, the

railroad company has the right to use the

track for any purpose which does not dis-

commode the mill owner as long as the latter

allows the track to remain. Pontiac, etc., R.

Co. V. Reed, 130 Mich. 661, 90 N. W. 658.

A right of way granted as subsidiary to

mining rights cannot be used for the business

of carrying passengers and freight generally.

Ring V. Big Sandy, etc., R. Co., 63 W. Va.

345, 60 S. E. 140; Jackson v. Big Sandy,

etc., R. Co., 63 W. Va. 18, 59 S. E. 749.
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where the land is acquired for the passage of trains only, it cannot be lawfully

used for switching and making up trains.^' It has been held that the construc-

tion of a hotel or eating house on the land is a legitimate railroad purpose within

the meaning of a grant for all legitimate railroad and depot purposes.^^ A grant

absolute in form to a railroad company conveys all privileges and appurtenances,

such as the privilege of drawing water from other portions of the grantor's land

which were then in use as appurtenant to the land conveyed."

3. ExcLUSiVENESs OF USE. As a general rule a railroad company has practically

the right to the uninterrupted and exclusive possession and control of the land

between the lines of its location, necessary for conducting its business," except

where it is built on a public highway or over public crossings; ^^ and the former owner
has no right to occupy the land conveyed in any mode or for any purpose without

the company's consent,^* as for the purpose of cultivating crops on the right of

way,^' unless such rights or privileges are conceded by the company or reserved

by the grantor; ^^ and statutes have been passed to prevent encroachments upon
the railroad right of way.^" Nor can the owner of the fee so use his adjoining

land as to interfere with the company's use of its right of way; ^° and a railroad

11. Backus !'. Detroit, etc., R. Co., 71 Mich.
645, 40 N. W. 60.

In Texas, under Sayles Annot. St. (1897)
arts. 4445, 4483, a grant of land to a railroad

company to be used as a " right of way

"

authorizes the use of the land as a track
only and not for the purposes of a switch
yard. Missouri, etc., R. Co. v. Anderson, 36

Tex. Civ. App. 121, 81 S. W. 781. A mere
conveyance of a right of way for a railroad
over the grantor's land carries only such
rights as would be acquired by condemnation
under article 4445, and authorizes the con-

struction thereon of main and necessary side-

tracks, but not of machine or repair shops
or switching yards. Missouri, etc., E. Co. v.

Anderson, supra.
12. Abraham v. Oregon, etc., R. Co., 37

Oreg. 495, 60 Pac. 899, 82 Am. St. Rep.

779, 64 L. R. A. 391, 41 Oreg. 550, 69 Pac.

653.

Where land is granted to a railroad com-
pany for all legitimate railroad and depot
purposes and a hotel and eating-house is

erected on the land as an incident to the

operation of the road, the fact that accommo-
dations are granted to the general public

apart from strictly railroad business does not

render the use of the land repugnant to the

grant (Abraham v. Oregon, etc., E. Co., 37

Oreg. 495, 60 Pac. 899, 82 Am. St. Rep. 779,

64 L. R. A. 391, 41 Oreg. 550, 69 Pac. 653) ;

nor does the fact that there is another eating-

house or hotel near by, ample to accommo-
date passengers and employees, render such
use repugnant to the grant (Abraham v.

Oregon, etc., R. Co., supra).
13. Vermont Cent. R. Co. v. Hills, 23 Vt

681.

14. Kansas.— Kansas, etc., R. Co. v. Burns,
70 Kan. 627, 79 Pac. 238; Atchison, etc., R.

Co. V. Spaulding, 69 Kan. 431, 77 Pac. 106,

105 Am. St. Rep. 175, 66 L. R. A. 587.

Michigan.— Williams v. Michigan Cent. R.
Co., 2 Mich. 259, 55 Am. Dec. 59.

Mississippi.— Paxton l\ Yazoo, etc., R. Co.,

76 Miss. 536, 24 So. 536; Wilmot v. Yazoo,
etc., R. Co., 76 Miss. 374, 24 So. 701.

Missouri.— Boyce v. Missouri Pac. R. Co.,

168 Mo. 583, 68 S. W. 920, 58 L. R. A. 442.

Nebraska.— Hull v. Kansas City, etc., R.
Co., 70 Nebr. 756, 98 N. W. 47.

Netp York.— See Townsend v. New York
Cent., etc., R. Co., 56 Misc. 253, 106 N. Y.
Suppl. 381.

Pennsylvania.— New York, etc., R. Co. V.

Skinner, 19 Pa. St. 298, 57 Am. Dec. 654;
Philadelphia, etc., R. Co. v. Philadelphia, etc.,

R. Co., 6 Pa. Dist. 269.

Vermont.— Jackson v. Rutland, etc., R.
Co., 25 Vt. 150, 60 Am. Dec. 246.

United States.— Cairo, etc., R. Co. v. Bre-

voort, 02 Fed. 129, 25 L. R. A. 527.

The road must be located and constructed
before the right of way may be claimed to

be exclusive. Goldsboro Lumber Co. v. Hines
Bros. Lumber Co., 126 N. C. 254, 35 S. E.
458.

15. Atchison, etc., K. Co. v. Spaulding, 69
Kan. 431, 77 Pac. 106, 105 Am. St. Rep. 175,

C6 L. R. A. 587. And see infra, V, I, 2, c.

16. Alton, etc., R. Co. v. Baugh, 14 111. 2U
(holding that the landowner cannot build a
cattle-guard across the road without the

owner's consent) ; Jackson v. Rutland, etc.,

R. Co., 25 Vt. 150, 60 Am. Dec. 246.

17. Paxton v. Yazoo, etc., R. Co., 76 Miss.

536, 24 So. 536; Wilmot v. Yazoo, etc., R.
Co., 76 Miss. 374, 24 So. 701.

18. Montana Ore Purchasing Co. v. Boston,
etc., Min. Co., 20 Mont. 533, 22 Pac. 375.

19. Downing v. McFadden, 18 Pa. St. 334,

construing the act of April 8, 1838, section

11, prohibiting the construction of any build-

ing on the banks or excavation of the Phila-

delphia and Columbia railroad without per-

mission, under the authority of the canal
commissioners.

20. Cairo, etc., R. Co. v. Brevoort, 62 Fed.

129, 25 L. R. A. 527, holding that a riparian

proprietor who has conveyed to a railroad

company his interest in land which could
have been acquired by condemnation has no
right to construct along a river bank over
such right of way a levee which will raise

the water flowing in the stream at times of

[V, H, 3]
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company will be protected by injunction against such interference without regard

to the solvency of the persons interfering therewith.^' In some jurisdictions,

however, this rule is so modified as to permit the owner of the fee to enter on and
use the land in any manner not inconsistent or interfering with its use by the
railroad company,^^ as for agricultural purposes; ^^ but this right of the owner of

the fee does not extend to one who is not such owner or who does not claim under
him.^* Where a railroad company acquires the fee of lands for its tracks, it is

entitled to enjoy, in the discharge of its duties as common carrier, the exclusive

use and control of the right of way, relieved from any rights therein of adjoLniag

owners to the same extent as a private person would be,^^ and there is no valid

right in adjoining landowners or others to occupy as against the railroad company
portions of the land not actually used by the company, and one attempting to

take possession of such portion is a trespasser.^" The fact that the road is con-

structed through a tunnel or archway does not impair this exclusive right or give

the original owner any right to the ground above.^'

4. Permitting Use by Third Persons. A railroad company may permit third

persons to use a portion of its right of way or other lands for purposes not incon-

sistent with its charter or the terms of the grant, or contrary to pubhc poHcy,^* as

ordinary floods so as to endanger the tanks
or other structures of the railroad, and will

also throw such water upon the land on the

opposite side of the river, thereby subjecting

the railroad company to suits for damages.
21. Seaboard Air Line R. Co. v. Olive, 142

N. C. 257, 55 S. E. 263.
The owner of coal lands over which a rail-

road company passes will be enjoined from
working out the coal under the road-bed so

as to cause the ground to subside and thus
jeopardize the lives of passengers. Lippin-
cott V. Mine Hill, etc., R. Co., 2 Leg. Chron.
(Pa.) 310.
22. Iitdiana,.— Smith ». HoUoway, 124 Ind.

329, 24 N. E. 886, holding the grant not to

affect the right of the grantor to the use of a
stream of water flowing over the land.

Iowa.— Vermilya v. Chicago, etc., R. Co.,

66 Iowa 606, 24 N. W. 334, 55 Am. Sep. 279,
taking sand from right of way.

Kentticky.— Maysville, etc., E. Co. v.

Beyersdorfer, 43 S. W. 254, 19 Ky. L. Rep.
1212, removal of stone.

Ohio.— Cincinnati, etc., R. Co. ». Wachter,
70 Ohio St. 113, 70 N. E. 974.

Tennessee.— East Tennessee, etc., R. Co. v.

Telford, 89 Tenn. 293, 14 S. W. 776, 10
L. R. A. 85S.

Texas.— Olive v. Sabin, etc., R. Co., 11

Tex. Civ. App. 208, 33 S. W. 139.

It is a question of fact and not of law
whether the necessities of the railroad de-

mand exclusive occupancy for its purposes

and what use of the property by the owner
is a detriment to or interference with the

rights of the road. Smith v. Pittsburgh,

etc., R. Co., 26 Ohio Cir. Ct. 44.

The erection of buildings on land over

which a right of way has been conveyed to a
railroad company by the owner in fee is in-

consistent with the rights of the company,
although it has no specific use to which it

expects to put such land. Olive c. Sabin,

etc., R. Co., 11 Tex. Civ. App. 208, 33 S. W.
139

[V. H, 3]

23. Roberts v. Sioux City, etc., R. Co., 73
Nebr. 8, 102 N. W. 60, 2 L. R. A. N. S.

272.

24. Kansas, etc., R. Co. v. Bums, 70 Kan.
627, 79 Pac. 238.
25. Kotz V. Illinois Cent. R. Co., 188 III.

578, 59 N. E. 240; Junction R. Co. v. Boyd, 8

Phila. (Pa.) 224.
Light, air, etc.—A railroad right of way is

not a public highway in the sense that an
adjoining lot owner may have an easement of

light, air, and view therein, and hence no
damages are recoverable for an injury to

the latter resulting from the elevation of the

company's tracks. Kotz ». Illinois Cent. R.

Co., 188 111. 578, 59 N. E. 240.

26. Junction R. Co. v. Boyd, 8 Phila. (Pa.)
224.

27. Junction R. Co. v. Boyd, 8 Phila. (Pa.)
224.
28. Grand Trunk R. Co. v. Richardson, 91

U. S. 454, 21 L. ed. 356; Foster v. London,
etc., R. Co., [1895] 1 Q. B. 711, 64 L. J.

Q. B. 65, 71 L. T. Rep. N. S. 855, 14 Reports
27, 43 Wkly. Rep. 116. See Consumers' Gas
Trust Co. V. American Plate Glass Co., 162
Ind. 393, 68 N. E. 1020; Mt. Pleasant Coal
Co. i\ Delaware, etc., R. Co., 6 Lack. Leg.
N. (Pa.) 1. Compare Wilczinski v. Louis-
ville, etc., R. Co., 66 Miss. 595, 6 So. 709
(holding that the company cannot permit
private individuals to erect a building on
land in which to collect seed for shipment) ;

Blakely v. Chicago, etc., R. Co., 34 Nebr.
284, 51 N. W. 767 (holding that where plain-
tiff conveys land of a certain width to a
railroad company " its successors and as-
signs for a right of way and for operating
its railroad only" and an assignee of the
company conveys to another railroad com-
pany a certain portion of its right of way
across plaintiff's land making two roads upon
such right of way, the second railroad is
an additional burden on the land for which
plaintiff is entitled to recover) ; Re Metro-
politan Dist. R. Co., 40 L. T. Rep. N. S. 482.
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by permitting another railroad company to run its trains over the road/" or by
permitting the erection of buildings or platforms thereon for convenience in deUv-
ering and receiving freight.^" A railroad company may also consent or give a
right to maintain a telegraph line anywhere within the hmits of the right of way,^^

so far as such line is reasonably necessary for the operation of the road/^ but it

has been held that it cannot authorize the erection and maintenance of such a
line for general commercial purposes; ^ nor can it grant the exclusive right to

construct and maintain telegraph Unes along its road to a single company.^* Nor
can a railroad company grant an easement along its right of way, for the purpose
of laying water pipes, not intended to be used for purposes of the road.^^

I. Rights in and Use of Highways and Public Places '»— 1. In Gen-
eral— a. Legislative Grant op Authorization. A railroad company has no
absolute right to construct its road across or along public streets or highways, or

other pubUc places; ^' such right, if it exists at all, can be acquired only by virtue

of a legislative enactment, either directly or indirectly,*' even though the company

A lease of a portion of the right of way
for business purposes with a view to secur-

ing freight is not contrary to public policy.

Detroit v. C. H. Little Co., 146 Mich. 373,

109 N. W. 671.

Lease of refreshment rooms at a station to
another, and covenant to stop certain trains

thereat for the refreshment of passengers see

Phillips V. Great Western R. Co., L. R. 7 Ch.

409, 41 L. J. Ch. 614, 20 L. T. Rep. N. S. 157,

20 Wkly. Rep. 562; Rigby v. Great Western
R. Co., 1 Coop. t. Cott. 3, 10 Jur. 488, 4 R. &
Can. Cas. 175, 47 Eng. Reprint 715.

Chapel.— Where part of an estate which is

subsequently developed as a building estate

has been compulsorily taken by a railroad

company for the purposes of their undertak-
ing, the temporary letting of a small portion

of the lands not required for the immediate
purposes of the railroad, for the erection of

a chapel, is not an unreasonable user of the

land nor inconsistent with the purposes for

which the railroad company has been formed

;

and this would be the case even though it

were shown that some damage was likely to

accrue to the ov?ners of the building estate

from such a user. Onslow v. Manchester,

etc., R. Co., 64 L. J. Ch. 355, 72 L. T. Rep.

N. S. 256.
29. Holbert v. St. Louis, etc., R. Co., 38

Iowa 315. And see infra, V, J, 3.

30. Illinois Cent. R. Co. v. Wathen, 17 111.

App. 582 (holding that a railroad company
may permit its customers to erect elevators,

corn-cribs, etc., which facilitate its busi-

ness) ; Grand Trunk R. Co. v. Richardson, 91

U. S. 454, 23 L. ed. 356 (holding further

that a license by the company to other

parties is admissible to show its consent to

the occupation of its premises in the case in

question) ; Southern R. Co. v. Blunt, 155

Fed. 496 (holding that a contract by a rail-

road company, granting the right to another

to build a platform on its right of way from
which to load cotton for shipment over its

lines on condition that the builder shall in-

demnify it for any loss or damage it may
sustain by reason of such structure is not

contrary to the public policy of Alabama).
Adverse possession.— Occupancy by an in-

dividual of parts of the right of way of a
railroad with elevators and similar struc-

tures used in carrying on his business with
the railroad company for convenience in

handling his shipments is not adverse unless

actual notice is brought home to the com-
pany or the conduct of the individual is

such as to constitute such notice. Roberts v.

Sioux City, etc., R. Co., 73 Nebr. 8, 102

N. W. 60, 2 L. R. A. N. S. 272. And_ in the

absence of notice of an adverse claim the
erection and maintenance of elevators on a
right of way without express agreement will

be regarded as with the license of the com-
pany and subject to its right to resume pos-

session whenever necessary for its business.

Roberts v. Sioux City, etc., R. Co., supra.
31. Prather v. Western Union Tel. Co., 89

Ind. 501.

32. Hodges v. Western Lnion Tel.. Co., 133
N. C. 225, 45 S. E. 572.

33. Hodges. u. Western Union Tel. Co., 133
N. C. 225, 45 S. E. 572.

84. Pacific Postal Tel. Cable Co. v. Western
Union Tel. Co., 50 Fed. 493. Contra, Cana-
dian Pac. R. Co. V. Western Union Tel. Co.,

17 Can. Sup. Ct. 151.

35. Canada Southern R. Co. v. Niagara
Falls, 22 Ont. 41.

36. Plan and mode of construction see in-

fra, VI, B, 3.

Right to cross streets and highways see

infra, VI, D, 1.

Duty of railroad to maintain highway as

exonerating public from maintaining the same
see Stbeets and Highways.
Exercise of power of eminent domain see

Eminent Domain, 15 Cyc. 587 et seq. 626

et seq.

37. Fort-St. Union Depot Co. v. State R.
Crossing Bd., 81 Mich. 248, 45 N. W. 973.

38. Georgia.— Athens Terminal Co. v.

Athens Foundry, etc., Works, 129 Ga. 393, 58

S. E. 981 ; Daly u. Georgia, etc., R. Co., 80

Ga. 793, 7 S. E. 146, 12 Am. St. Rep. 286,

holding that a railroad company using steam
power cannot lay its tracks longitudinally

upon the streets of a town or city, without
the sanction of the legislature. See also

Atlantic, etc., R. Co. v. Mann, 43 Ga. 200.

[V, I, 1, a]
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owns the fee in the land in the public street or highway; ^' and this right or author-

ity must be given, by the legislature, either in express terms or by necessary

impUcation.^" It may be given directly by the legislature, as by the charter of

the railroad company or by a general statute," without the consent of the municipal

Iowa.— Stanley v. Davenport, 54 Iowa 463,

2 N. W. 1064, 6 N. W. 706, 37 Am. Rep. 216,

holding that Laws (1874), c. 47, providing
that railway companies may " cross over or

under " any highway with their railways,

impliedly withdraws the power granted them
by Code, § 1262, to occupy the streets of

cities with their tracks.

Louisiana.— Hepting v. New Orleans Pac.

R. Co., 36 La. Ann. 898.
MicMgan.— Fort-St. Union Depot Co. v.

State R. Crossing Bd., 81 Mich. 248, 45 N. W.
973.

2iew Jersey.— Newark v. Delaware, etc., R.
Co., 42 N. j. Eq. 196, 7 Atl. 123; Morris,

etc., R. Co. !;. Newark, 10 N. J. Eq. 352.

2VeMJ Yorlc.— Delaware, etc., R. Co. v. Buf-

falo, 158 N. Y. 266, 53 N. E. 44 [affirming

4 N. y. App. Div. 562, 38 N. Y. Suppl. 510],

158 N. Y. 478, 53 N. E. 533; People v. Brook-
lyn, etc., R. Co., 89 N. Y. 75. The prohibi-

tion of the Railroad Act of 1892 (section 123)

that " no such railroad " shall be constructed

in or on certain streets does not apply to a
railroad incorporated under the act of 1850,

being, as a matter of context, limited to rail-

roads incorporated under the rapid transit

act. Beekman v. Brooklyn, etc., R. Co., 89
Hun 14, 35 N. Y. Suppl. 84.

Pemisylvania.— Pennsylvania R. Co.'s Ap-
peal, 115 Pa. St. 514, 5 Atl. 872; In re

Pennsylvania R. Co.'s Appeal, 93 Pa. St. 150

;

Danville, etc., R. Co. v. Com., 73 Pa. St. 29

;

Com. V. Erie, etc., R. Co., 27 Pa. St. 339, 67

Am. Dec. 471 ; Rilev v. Pennsylvania Co., 32

Pa. Super. Ct. 579; Yost v. Philadelphia,

etc., R. Co., 29 Leg. Int. 85.

Tennessee.— Mississippi, etc., R. Co. v.

Wilson, 10 Heisk. 496.

See 41 Cent. Dig. tit. "Railroads," §§ 183,

184. And see Municipal Cokpohations, 28

Cyc. 868 text and note 58.

Power of legislature to authorize the lay-

ing of tracks across or along streets or high-
ways see Eminent Domain, 15 Cyc. 626 et

seq.

In Washington city a railroad company
may use the streets only by act of congress.

Click V. Baltimore, etc., R. Co., 19 D. C.

412; Edmonds v. Baltimore, etc., R. Co., 114

U. S. 453, 5 S. Ct. 1098, 29 L. ed. 216.

Notwithstanding the forfeiture of the char-

ter of a turnpike road company, yet when
the road continues to be used as a public

highway by the public, and has not been

vacated by any legal proceedings, a railroad

company cannot treat it as abandoned, and
it cannot lay its tracks thereon without in-

curring the obligation imposed by law for the

taking and occupying of a public highway.

Railroad Co. v. Com., 1 Lane. L. Rev. (Pa.)

310.

The legislature may authorize the building

of a railroad across or lengthwise of streets
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or alleys of an incorporated town or city,

and the right of occupancy of such streets or

alleys by a railroad may be granted by spe-

cial legislation, especially where the railroad

enters such a town or city with the consent

of the municipal authorities empowered to

give such consent. Pepper v. Union R. Co.,

113 Tenn. 53, 85 S. W. 864.

N. Y. Laws (I860), c. 10, prohibiting the

laying of a railroad in any street of New
York city except under authority and subject

to restrictions thereafter granted, wherever

the railroad shall commence or end, did not

affect the right to construct a railroad on

Long Island or under the East river. New
York, etc., R. Co. v. O'Brien, 121 N. Y. App.
Div. 819, 106 N. Y. Suppl. 909 [affirmed in

192 N. Y. 558, 85 N. E. 1113].

39. Western R. Co. «. Alabama Grand
Trunk R. Co., 96 Ala. 272, 11 So. 483, 17

L. R. A. 474 (holding that conveyances to a
railroad company of rights of way over and

the fee in lands abutting on and included in

a public road vests in such company no ex-

clusive or other right to use said public road

for railroad purposes, nor can it acquire

such right without authority from the

state) ; Stickle v. Morris, etc., R. Co., 19

N. J. Eq. 386 [reversed on other grounds in

20 N. J. Eq. 530].
40. Daly v. Georgia, etc., R. Co., 80 6a.

793, 7 S. E. 146, 12 Am. St. Rep. 286;
Springfield v. Connecticut River R. Co., 4
Cush. (Mass.) 63; Hoboken Land, etc., Co.

V. Hoboken, 35 N. J. L. 205 ; Pennsylvania R.
Co.'s Appeal, 115 Pa. St. 514, 5 Atl. 872;
Cleveland, etc., R. Co. v. Speer, 56 Pa. St.

325, 94 Am. Dec. 84; Riley v. Pennsylvania
Co., 32 Pa. Super. Ct. 579 ; Philadelphia, etc.,

R. Co.'s Appeal, 1 Montg. Co. Rep. (Pa.)
129.

Necessary implication may result either
from the language of the act, or from its

being shown by an application of the act to
the subject-matter that the railroad cannot
by reasonable intendment be laid in another
line. Springfield v. Connecticut River R. Co.,

4 Cush. (Mass.) 63.

Certainty required.—A permission to oc-

cupy a public street with railroad tracks
must plainly appear, and not be left to be
derived from doubtful implication, from the
generality of the language used, which does
not unmistakably manifest the intention to
give such permission. Chicago, etc., R. Co.
V. Chicago, 121 111. 176, 11 N. E. 907.
41. Athens Terminal Co. v. Athens Foun-

dry, etc.. Works, 129 Ga. 393, 58 S. E. 981

;

Morris, etc., R. Co. v. Newark, 10 N. J. Eq.
3.i2 (holding that the legislature may au-
thorize the concurrent use of a highway by
a railroad and by the public, if it be for
public benefit; and of that they are the
judges) ; People v. Railroad Com'rs, 175
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or other local authorities; *^ or certain state, county, or municipal boards or officera-

may be authorized to give such authority." The legislature may discriminate

and enact that railway tracks may be laid on streets in smaller cities if the municipal

authorities deem it safe to grant such permission, while in more densely populated
cities tracks may be laid only by direct authority of the legislature.*''

b. Construction of Grants in General. Sucli a grant by the commonwealth
or by a municipal corporation under authority derived from the commonwealth
is to be taken most strongly against the railroad company, and nothing is to be
taken by impUcation against the pubhc, except what necessarily flows from the

nature and terms of the grant; ^ and no legislation will be construed to take away
public rights unless such purpose is plainly expressed."" The construction of such
legislation, however, must be reasonable, and if a literal construction leads to a
consequence which the legislature could not have intended, such Uteral construc-

tion cannot obtain." Thus where a railroad company is empowered by charter

to enter a city, this power of necessity gives the right to locate the road some-
where, and, if need be, upon a street or alley; "^ but authority under a general

law, to cross, occupy, use, or change pubhc roads gives a railroad company no
authority to construct its road through streets, which are under the supervisory

N. Y. 516, 67 N. E. 1088 [affirming 81 N. Y.
App. I>iv. 242, 81 N. Y. Suppl. 20] (con-

struing Laws (1890), c. 565 [which repealed

Laws (1875), c. 606; Laws (1880), c. 583;
and Laws (1884), e. 252], as giving au-

thority for the construction of railroads in

New York city, without reference to Laws
(1860), c. 10); Tennessee, etc., R. Co. v.

Adams, 3 Head (Tenn.) 596. See Com. v.

Boston, etc., R. Co., 3 Cush. (Mass.) 25.

New York Rapid Transit Act (Laws (1891),

c. 4) applies only to roads to be built ex-

clusively within New York city, and is not
intended to exclude the application of Rail-

road Law (Laws (1890), p. 1082, c. 565) to
the city. People v. Railroad Com'rs, 81 N. Y.
App. Div. 242, 81 N. Y. Suppl. 20 [affirmed
in 175 N. Y. 516, 67 N. E. 1088].
43. In re Prospect Park, etc., R. Co., 67

N. Y. 371 [affirming 8 Hun 30] (holding
that, after the legislature has located a rail-

road on an avenue or highway, there is no
necessity for notice and agreement with the
commissioners of highways) ; Philadelphia v.

River Front R. Co., 173 Pa. St. 334, 34 Atl.

60.

Under Iowa Revision, § 1321, a railroad
company has a right, subject to proper equi-

table and police regulations, to pass over a
street in a city without consent of the city
authorities, and without previous payment to
the city of the damages occasioned by such
occupation. Hine v. Keokuk, etc., R. Co., 42
Iowa 636 ; Chicago, etc., R. Co. v. Newton,
36 Iowa 299.
43. State v. Cincinnati Cent. R. Co., 37

Ohio St. 157. And see infra, V, I, 1, c.

Ohio Rev. St. §§ 3283, 7691, authorizing
railroad companies, when necessary in the
location of their lines, to agree with public
authorities upon the terms of occupation of
public lands, streets, alleys, ways, or grant
of any kind, and providing that the board of
public works shall have charge of the public
works of the state, with power to render
useful, maintain, and protect the same, and
to make improvements as they may think

[13]

proper for such purposes, do not authorize a

railroad company to agree with such board
for the use by the former of the berme bank
of a public canal for a right of way, in view
of the policy of the state to foster canals,

and of the fact that elsewhere the word
" canal " is used wherever it is referred to

in the statute, and especially where no abso-

lute necessity is shown. State v. Cincinnati
Cent. R. Co., 37 Ohio St. 157.
44. Burlington v. Pennsylvania R. Co., 56

N. J. Eq. 259, 38 Atl. 849 [affirmed in 58
N. J. Eq. 547, 43 Atl. 700].
45. Chicago Terminal Transfer Co. v. Chi-

cago, 203 111. 576, 68 N. E. 99; Chicago, etc.,

R. Co. V. Quincy, 139 111. 355, 28 N. E.
1069; Pennsylvania Schuylkill Valley R. Co.

V. Philadelphia, etc., R. Co., 157 Pa. St. 42,

27 Atl. 683 ; Burns v. Multnomah R. Co., 15

Fed. 177, 8 Saviry. 543.
Public carriers.— Statutes referring to the

construction of railroads on public streets

and highways embrace only railroads which
act as public carriers and are of a public
character. Bradley v. Pharr, 45 La. Ann,
426, 12 So. 618, 19 L. R. A. 647.
Land of educational institution.— Where

the legislature has authorized a railroad com-
pany to construct a railroad between two
designated points, it has a right to occupy
any land, although purchased by the state
for the use of a deaf and dumb educational
institution, between those points on the au-
thorized route, which may be necessary for
their purposes. Indiana Cent. R. Co. v. State,
3 Ind. 421.

Right to place tracks on public levee under
Minn. Sp. Laws (1872), c. 93, see St. Paul
V. Chicago, etc., R. Co., 63 Minn. 330, 63
N. W. 267, 65 N. W. 649, 68 N. W. 458, 34
L. R. A. 184.

46. Newark v. Delaware, etc., R. Co., 42
N. J. Eq. 196, 7 Atl. 123.

47. People v. Craycroft, 111 Cal. 544, 44
Pae. 463.

48. Tennessee, etc., R. Co. v. Adams, 3
Head (Tenn.) 596.

[V, I, 1, b]
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control of the municipal authorities.^' The right to construct tracks across or

in streets, under a legislative authority, is not interfered with by a municipal

power to regulate the use of locomotives within the city and to control the location

of tracks.^" So a statute requiring the sale of railroad franchises in the streets of

a city to the highest bidder must be construed as applsang only to cases of street

railroads where hotxa fide competition is possible, and not to the extension of a

steam railroad through the city en route between its termini, in which there can be

no bona fide competition.^' Authority to construct a railroad between designated

points, the exact location aiong such route being left to the company's discretion,

gives an implied authority to cross public highways which said route may
intersect,^^ and such crossings cannot be prevented by municipal corporations

through which the road is laid; ^^ but it does not prima fade confer the right to

occupy longitudinally streets or highways lying in the general route of the road,^*

as the right to so occupy streets and highways must be given to a railroad company
expressly or by necessary imphcation.^^

49. Columbus, etc., R. Co. v. Witherow, 82
Ala. 190, 3 So. 23, holding that under Code
(1876), § 1782, the streets of an incorpo-

rated town being under the supervisory con-

trol of its municipal authorities, a railroad
company can derive no license to construct its

road through such streets by virtue of section

1842, conferring upon railroad companies the
right to use and occupy public roads; the
provisions of that section apply only to such
public works or highways as are under the
control of the board of county commissioners.
A charter giving authority to construct its

road to and into a city, with power to cross

any road or highway on the route, does not
operate as a grant of a use of the city's

streets for the purpose of the railroad, where
the city authorities are vested with the ex-

clusive control and regulation of the streets,

etc. Chicago, etc., R. Co. v. Chicago, 121 111.

176, 11 N. E. 907.

50. In re Milwaukee Southern R. Co., 124
Wis. 490, 102 N. W. 401.

51. People V. Craycroft, 111 Cal. 544, 44
Pac. 463.
The consent of local authorities being ob-

tained by plaintiff to the building of a rail-

road and a tunnel under the streets of New
York, and having been confirmed by amend-
ment, Laws (1892), p. 1450, c. 702, to § 16,

c. 565, p. 1089, of the Railroad Law of 1890,

the contention that plaintiff's franchise was
invalid because the requirements of Laws
(1886), p. 919, e. 642, providing that such
franchises be sold at public auction, had not
been satisfied, is untenable; that act hav-

ing been repealed, by Railroad Law (Laws
(1890), p. 1082, c. 565). New York, etc.,

R. Co. V. O'Brien, 50 Misc. (N. Y.) 13, 100
N. Y. Suppl. 316 [affirmed in 121 N. Y. App.
Div. 819, 106 N. Y. Suppl. 909 {affirmed in

192 N. Y. 558, 85 N. E. 1113)].
53. Canton " v. Canton Cotton Warehouse

Co., 84 Miss. 268, 36 So. 266, 105 Am. St.

Rep. 428, 65 L. R. A. 561; Thompson v.

Ocean City R. Co., 60 N. J. L. 74, 36 Atl.

1087 ; Stickle v. Morris, etc., R. Co., 19 N. J.

Eq. 386 [reversed on other grounds in 20

N. J. Eq. 530].
53. Canton i'. Canton Cotton Warehouse
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Co., 84 Miss. 268, 36 So. 266, 105 Am. St.

Rep. 428, 65 L. R. A. 561.

54. Davis v. East Tennessee, etc., R. Co., 87

Ga. 605, 13 S. E. 567 (holding that the

charter of a railroad company, which au-

thorizes it to construct its road between two
given cities, and to connect with any other

roads built into such cities, does not, by
necessary implication, authorize the company
to construct and operate its railroad longi-

tudinally on the streets of such cities, in

view of Code, § 719, which declares that pub-
lic highways shall not be appropriated to

railroads in the absence of express authority
in their charters) ; Springfield v. Connecticut
River R. Co., 4 Gush. (Mass.) 63; Thompson
V. Ocean City R. Co., 60 N. J. L. 74, 36 Atl.

1087; Burlington v. Pennsylvania R. Co., 56
N. J. Eq. 259, 38 Atl. 849 [affirmed in 58
N. J. Eq. 547, 43 Atl. 700] ; Pennsylvania R.
Co.'s Appeal, 115 Pa. St. 514, 5 Atl.

872.
55. Atlantic, etc., R. Co. v. Mann, 43 Ga.

200; Springfield v. Connecticut River R. Co.,

4 Cush. (Mass.) 63; Thompson v. Ocean
City R. Co., 60 N. J. L. 74, 36 Atl. 1087;
Cleveland, etc., R. Co. v. Speer, 56 Pa. St.

325, 94 Am. Dec. 84 (holding that where a
railroad company had authority under its

charter to continue its road through the bor-
ough of Manchester to Pittsburg on the most
direct and least expensive route, it had au-
thority to enter upon any particular street

in such borough and construct its road, and
make and maintain switches thereon) ; Phila-
delphia, etc., R. Co.'s Appeal, 2 Walk. (Pa.)
291.

If a railroad company be authorized to build
a railroad by a straight line between two
designated points, the right by implication is

conferred to run upon, along, or across all the
streets or roads which lie in the course of the
line. Tennessee, etc., R. Co. v. Adams, 3
Head (Tenn.) 596.

A grant will not be implied to construct a
railroad upon or along a highway, unless it

be necessary for the route as authorized.
Stickle V. Morris, etc., R. Co., 19 N. J. Eq.
386 [reversed on other grounds in 20 N. J.
Eq. 530].
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e. Grant or Consent by Municipal or Other Local Authorities. Authority to

construct a railroad upon or along public streets and highways may be given by
the legislature through municipal or other local authorities as its agents,"' as

by certain courts.^' But the municipal or other authorities can grant or consent

to such right or use only as the power to do so is given to them, either expressly

or by necessary implication, by an act of the legislature,^' and this consent or

56. Mobile v. Louisville, etc., R. Co., 84
Ala. 115, 4 So. 106, 5 Am. St. Rep. 342
(holding that a grant by a city ordinance to

a railroad company, whose charter authorizes
it to build its track " through any street or
highway," of the right to build a track along
a city street, is a franchise in the proper
sense of the term, as the authority to exer-
cise such right in fact comes from the legis-

lature through the corporate authority of the
city as agent of the state) ; Buswell v.

Southern Pac. Co., 114 Cal. 445, 46 Pac. 291
(construing the act of May 20, 1861).
Lands " belonging to the people of this

state, or to any of the counties or towns,"
which may be granted to railroads by the
general assembly or the county or town offi-

cers, as provided in Act Nov. 25, 1849, § 26,
has application only to lands which belong to

the counties and towns as owners thereof, and
not to lands in which they hold the nominal
title only, for a prescribed public use, such
as a street or highway. Pittsburg, etc., E.
Co. V. Reich, 101 111. 157.

57. Texaricana, etc., R. Co. v. Texas, etc.,

E. Co., 28 Tex. Civ. App. 551, 67 S. W. 525,
commissioners' court of a county.
An application to the court under N. Y.

Laws (1890), c. 565, § 11, which prohibits
the construction of a railroad on a village
street without an order of the court on no-
tice to the trustees of the village, should not
be granted where the railroad company shows
nothing in its favor and it is opposed by the
village authorities. Matter of Keeseville,
etc., R. Co., 116 N. Y. App. Div. 72, 101
N. Y. Suppl. 237.

County court.— When a railroad company
enters upon and occupies a highway by per-

mission of, and under contract with, the
county court, its possession is not adverse to

the public. Turney v. Southern Pac. Co., 44
Oreg. 280, 75 Pac. 144, 76 Pac. 1080.

58. Alaba/ma.— Louisville, etc., R. Co. v.

Mobile, etc., R. Co., 124 Ala. 162, 26 So. 895,
holding an ordinance, under Acts (1894r-

1895), p. 382, § 4, granting a franchise to a
railroad company, to construct its track on
streets of the city to be void.

Georgia.— Savannah, etc., R. Co. v. Wood-
ruff, 86 Ga. 94, 13 S. E. 156.

Illinois.— McCartney v. Chicago, etc., R.
Co., 112 111. 611, holding that where a rail-

road company lays its track in a street of a
city, having the right to construct a track
for passenger cars only, the city, under arti-

cle 5, cl. 90, § 62, of the general law, has no
power afterward to grant the use of the

track for the operation of freight cars upon
it, except upon a petition of property-owners
upon the street as required by the statute.

Minnesota.— St. Paul v. Chicago, etc., R.

Co., 63 Minn. 330, 63 N. W. 267, 65 N. W.
649, 68 N. W. 458, 34 L. R. A. 184.

Missouri.— Atlantic, etc., R. Co. v. St.

Louis, 66 Mo. 228 [reversing 3 Mo. App.
315].

Pennsylvania.—Philadelphia v. River Front
R. Co., 173 Pa. St. 334, 34 AtL 60.

See 41 Cent. Dig. tit. "Railroads," § 185.

And see Municipal Cokpobations, 28 Cyc.

866 et seq.

Condemnation unnecessary.— Where a city

vacates streets for the purpose of giving the

land to a railroad company for depot pur-

poses, in consideration of the company's abol-

ishing certain grade crossings, the action of

the city is not invalid because no steps were
taken under a statute (Iowa Code, §§ 885,

886), declaring the proper proceedings for a
city to pursue to condemn or purchase land
to donate to a railroad company; the city

having the land already, and the grant being
made for a consideration. Spitzer v. Runyan,
113 Iowa 619, 85 N. W. 782.
In New York, under Railroad Laws ( 1890 )

,

i:. 565, § 16, which took elTect May 1, 1891,
and embodied the Tunnel Act of 1880 (Laws
(1880), c. 582), and corrected the unconsti-
tutional feature thereof, allowing a substitute
for the consent of the local authorities, but
made provisions applicable only to corpora-
tions thereafter incorporated; and under
Laws (1890), c. 565, § 181, providing that
the repeal by it of prior laws specified in-

cluding the act of 1880 should affect no right
acquired prior to 1891 ; and section 16 of

the laws of 1890 which was amended by Laws
( 1892 ) , c. 702, and made retroactive so as to
include corporations organized under the Laws
(1850), c. 140, an ordinance adopted Dee. 31,

1890, permitting the construction of a tunnel
under New York city streets, is valid. New
York, etc., R. Co. v. O'Brien, 121 N. Y. App.
Div. 819, 106 N. Y. Suppl. 909 [affirmed in
192 N. Y. 558, 85 N. E. 1113].
Consent of dock department.— Under N. Y.

Laws (1870), c. 137, § 99, as amended by
Laws (1871), K. 574, § 6, subd. 10, providing
for the conveyance to New York city of cer-

tain land under water to be used for docks,
etc., which w.is afterward made ; and notwith-
standing subdivision 2 and subsequent acts
give the department of docks exclusive con-
trol of all wharf property belonging to the
city, the title to such property being in the
city and it having power to convey it in so

far as it was not needed for docks, etc., per-

mits given by the board of aldermen to a rail-

road to construct a tunnel under the land,
the use being one which would not interfere

with the use of the land for commerce, cannot
be revoked after the railroad has acted on
them and expended a large sum of money in

[V, I, 1, c]
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grant must be given or made in the manner prescribed,^' although any doubt
as to the existence of the right of a railroad company under its charter or municipal
grant to lay its tracks in a municipality may be removed by a subsequent act

of the legislature recognizing and ratifying such right.""- Where it is provided
that a railroad company shall obtain a grant from or the consent of certain local

authorities before it can construct its road upon or along a city street or high-

way, such provision is in the nature of a condition precedent which must be com-
plied with before the company can acquire a right to use the street or highway. °'

constructing the tunnel, on the ground that
the dock department's permission had not
been obtained. New York, etc., R. Co. t>.

O'Brien, 121 N. Y. App. Div. 819, 106 N. Y.
Suppl. 909 laffirmed in 192 N. Y. 538, 85
N. E. 1113].

59. See the cases cited infra, this note.

By resolution, ordinance, or by-law see Mon-
treal St. R. Co. V. Montreal Terminal R. Co.,

36 Can. Sup. Ct. 369; Liverpool, etc., R. Co.

V. Liverpool, 33 Can. Sup. Ct. 180; Pembroke
Tp. V. Canada Cent. R. Co., 3 Ont. 503; In re
Day, 15 U. C. Q. B. 126; Reg. v. Grand Trunk
R. Co., 15 U. C. Q. B. 121. Under Utah Rev.
St. (1898) i 206, as amended by Sess. Laws
(1901), p. 133, 0. 124; and § 207, Rev. St.

(1898), providing that the power of a city

council to grant franchises to railroad com-
panies to maintain tracks in a street can only
be exercised by ordinance duly passed, or reso-

lution or by-law, enacted in the same way, a
resolution conferring the right, to be valid,

must be passed in accordance with the for-

malities provided by law. Cereghino v. Ore-

gon Short Line R. Co., 26 Utah 467, 73 Pao.
634, 99 Am. St. Rep. 843.

By vote see People v. Stanford, 77 Cal. 360,

18 Pac. 85, 19 Pac. 693, 2 L. R. A. 92 (con-

struing the act of 1861 as amended by the

act of May 6, 1862, requiring a, two-thirds

vote of the supervisors or common council

of the city and county or city to entitle rail-

road companies to use the streets of munici-

pal corporations) ; Savannah, etc., R. Co. v.

Woodruff, 86 Ga. 94, 13 S. E. 156.

In Tennessee, where a commercial railroad

is to pass over the streets of a city, the con-

sent of the city must be obtained, and the

route of the road must be defined, in order

to obtain that consent. Collier v. Union R.

Co., 113 Tenn. 96, 83 S. W. 155.

60. McCartney v. Chicago, etc., R. Co., 112

111. 611; Owensboro v. Owensboro, etc., R. Co.,

40 S. W. 916, 19 Ky. L. Rep. 449, holding

that where, after a railroad was constructed

in a street of a city without authority, an
ordinance was passed authorizing its con-

struction, and subsequently legislative au-

thority was conferred on the city to grant

the power to construct railroads in its streets,

and the city then passed an ordinance recit-

ing the former ordinance and granting the

company the right to construct double tracks

under the same restrictions, the effect was to

legalize the construction and operation of the

railroad. See also Wetmore v. Story, 22

Barb. (N. Y.) 414, 3 Abb. Pr. 262.

61. California.— People v. Stanford, 77

Cal. 360, 18 Pac. 85, 19 Pac. 693, 2 L. K. A.

fl2.
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Georgia.— Athens Terminal Co. v. Athena
Foundry, etc.. Works, 129 Ga. 393, 58 S. E.

981, holding that Civ. Code (1895), par. 6,

confers on a railroad company incorporated
under the general railroad law power to con-

struct its track longitudinally in the streets

of a city for lawful use with the written con-

sent of the municipal authorities.

New York.— Delaware, etc., R. Co. v. Os-
wego, 92 N. Y. App. Div. 551, 86 N. Y. Suppl.

1027.
Pennsylvania.— Chester v. Baltimore, etc.,

R. Co., 217 Pa. St. 402, 66 Atl. 654; Pitts-

burg V. Pittsburg, etc., R. Co., 205 Pa. St.

13, 54 Atl. 468; Philadelphia v. River Front
R. Co., 173 Pa. St. 334, 34 Atl. 60; Com. v.

Central Pass. R. Co., 52 Pa. St. 506 ; Knicker-
bocker Ice Co. V. Philadelphia, etc., R. Co., 15

Phila. 48.

Rhode Island.— Taber v. New York, etc., E
Co., 28 R. L 269, 67 Atl. 9.

Tennessee.— Collier v. Union E. Co., 113
Tenn. 96, 83 S. W. 155; Tennessee Brewing
Co. V. Union R. Co., 113 Tenn. 53, 85 S. Vf.

864.

Texas.— Galveston, etc., R. Co. v. Galves-
ton, (Civ. App. 1896) 37 S. W. 27 [reversed
on other grounds in 90 Tex. 398, 39 S. W. 96,

36 L. R. A. 33], holding that the provision

of Rev. St. (1895) art. 4438, requiring the
consent of the municipal authorities to au-
thorize a railroad company to construct its

road in the streets of a city, is a lawful and
valid exercise of legislative power.

Canada.— Pembroke Tp. v. Canada Cent. R.
Co., 3 Ont. 503. See also Toronto v. Metro-
politan R. Co., 31 Ont. 367.

See 41 Cent. Dig. tit. "Railroads," § 185.
Repeal of statutes.— The provision of N. Y.

Laws ( 1896
)
, c. 825, that the commissioner

of the department of city works of Brooklyn
shall grant permits to open the surface of

streets to all persons who may otherwise law-
fully perform such work, did not repeal a
city ordinance providing that no permit shall
be granted to a railroad company for sidings,
switches, or turnouts in the streets except
upon consent of the common council,

Irvine v. Atlantic Ave. R. Co., 23 N. Y. App.
Div. 112, 48 N. Y. Suppl. 465. Pa. Act, April
4, 1868, § 12 (Pamphl. Laws 62), prohibiting
the occupation of a street by a railway with-
out municipal consent, is not repealed by
Const. (1874) art. 17, § 1, providing that
any association organized for that purpose
shall have the right to construct a railroad
between any points within the state, and con-
nect at the state line with railroads of other
states. Pittsburg v. Pittsburg, etc., E. Co.,
205 Pa. St. 13, 54 Atl. 468.
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Where general authority over streets is in the municipality, and there is no statu-

tory provision authoriztag a railroad company to use them, they cannot be sub-
jected to the use of a railroad without the consent of the municipality."^ Under
some statutes consent of the local authorities is required only where the railroad

is to be constructed along or lengthwise of a street or highway.*' It has been held

that a general power to control its streets is not sufficient to authorize a mimici-

pality to grant to a railroad company the privilege of laying its tracks along its

streets; °* but on the other hand it has been held that municipal corporations

under their general powers have authority to grant railroad companies the right to

lay their tracks longitudinally upon a street, provided the use does not destroy or
unreasonably impair the street as a highway for the general public,"^ and that a
general statutory power in a railroad company to construct its road upon or

across any highway which it intersects does not give it a right to construct its

road longitudinally on streets without the consent of the municipality or over

its objection. °® Under some statutes, if a city refuses a railroad company a right

of way, the company may call upon certain state officers, such as the state engineer,

to designate the streets it may use."' A railroad company may acquire the right

to maintain and operate its road across city streets or other pubUc grounds by pre-

scription,"* orthe municipaUtymay be estopped from objecting to such occupation. "°

Independently of the limitations upon the
power of municipal authorities to permit ob-

structions to be placed in streets by rail-

roads, a railroad company cannot maintain a
structure, elevated or otherwise, across a
street, as against the municipality, in the ab-

sence of clear proof of consent on the part of

the municipal authorities to the construction
of the identical structure in question. Dela-

ware, etc., E. Co. V. Buffalo, 158 N. Y. 266,

53 N. E. 44 [affirming 4 N. Y. App. Div. 562,

35 N. Y. Suppl. 510], 159 N. Y. 478, 53 N. E.

533.

Contract.— Since a railroad company has
implied power to contract for its right of

way, as one of the incidents necessary to carry
out the purposes of the charter, an agree-

ment by it with a municipality, whereby the
railroad company, in consideration of being
granted a right of way through the municipal
streets, agrees to extend its road a certain

distance beyond the municipality, is not ultra

vires, although at the time the railroad com-
pany could procure the right of way through
the municipality by application to the state

engineer, who is, on receiving such applica-

tion, required by statute to designate a
route through the town. Indianola v. Gulf,

etc., R. Co., 56 Tex. 594.

62. Donnaher v. State, 8 Sm. & M. (Miss.)

649 ; Morris, etc., R. Co. v. Newark, 10 N. J.

Eq. 352.

63. Cook County v. Great Western R. Co.,

119 111. 218, 10 N. E. 564, holding that under
the Illinois General Railroad Act of 1872
(Rev. St. c. 114, § 20, par. 5), providing for

the crossing and bordering of streams, high-

ways, etc., by railroads, it is only in a case

where the railroad is to be constructed along
or lengthwise of a highway that the consent
of the local authorities must first be ob-

tained. And see the statutes of the several

states.

64. Daly v. Georgia, etc., R. Co., 80 Ga.
793, 7 S. E. 146, 12 Am. St. Rep. 286i Tallon

V. Hoboken, 60 N. J. L. 212, 37 Atl. 895
(holding that the power conferred upon the

city of Hoboken by its charter, to regulate its

streets, does not authorize it to permit the

construction and operation of a railroad upon
its streets by a corporation organized under
the general railroad law) ; Thompson v.

Ocean City R. Co., 60 N. J. L. 74, 36 Atl.

1087.

A legislative grant of authority to a city

council " to permit the connection by com-
mon depots, tracks, or otherwise, of all rail-

roads in said city, or any of them, upon such
terms and conditions as may be fixed and
agreed on between the city council and them,"
does not give to the municipal authorities the
power to confer upon any railroad company
using steam locomotives the right to construct

and operate a railway longitudinally along

and over the' streets of the city. Augusta,
etc., R. Co. V. Augusta, 100 Ga. 701, 28 S. E.

126.

65. New Castle v. Lake Erie, etc., R. Co.,

155 Ind. 18, 57 N. E. 516.

66. New Castle v. Lake Erie, etc., R. Co.,

155 Ind. 18, 57 N. E. 516.

67. Indianola ». Gulf, etc., R. Co., f6 Tex.

594, holding that where a railroad company
has the right, in case a city refuses it a right

of way, to call upon the state engineer to

designate the streets it may use with a due

regard to the commercial interests and con-

venience of the city, a contract by the com-

pany with the city, whereby it secures the

right of vray it desires by the execution of a

bond to construct a portion of its road within

a certain time, is not illegal.

68. New Castle v. Lake Erie, etc., R. Co.,

155 Ind. 18, 57 N. E. 516, holding that a

railway company's construction of its tracks

in a street, and their continued and peace-

able use for thirty years with the knowledge
and acquiescence of the municipality, raise a
conclusive presumption of a grant.

69. Chicago v. Union Stock-yards, etc.^ Co.,

[V, I, 1, e]
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d. Grant, Consent, or Remonstpanee of Abutting Owners. Under some

statutes, the assent of a certain proportion of the abutting owners must be given

before the street in front of their properties can be used for railroad purposes.™

As a general rule the fee of the land over which a public street or highway passes

is in the abutting owner," and ordinarily a railroad company cannot occupy

such part of a street or highway without making compensation to him therefor; '^

and where a railroad has been constructed in the street or highway, without law-

ful authority, such owner may, notwithstanding the public interest in the opera-

tion of the road, recover his land, or otherwise dispute the right of the company

to use it," unless he has by his conduct estopped himself; '* and the mere fact that

he acquiesced in the building of the road imtil it was completed and put into

operation does not amount to an estoppel." But where a railroad company has

rightfully built its road on a strip of land dedicated as a highway by the owner,

164 111. 224, 45 N. E. 430, 35 L. R. A. 281
(holding that a city is estopped to deny au-

thority of a company to lay its tracks across

streets where it has acquiesced for twenty
years in such use of its streets, and has re-

quired the company to expend considerable

sums in the improvement of the crossings,

authorized it to construct depots, and passed
many resolutions mentioning the tracks as

established monuments, in fixing street grades,
etc.) ; Chicago, etc., R. Co. v. Joliet, 79 111.

25; Pembroke Tp. v. Canada Cent. R. Co., 3
Ont. 503.

A town cannot be estopped by the act of

its commissioners of highways in contracting
to surrender a certain highway to a railroad
company, although the latter has expended
money in consequence of such surrender,
when the commissioners had no authority to
make such a contract, and this was known
to the railroad company. Rice v. Chicago,
etc., H. Co., 30 111. App. 481.

Notice.— Where the charter of a railroad

company contemplates that the persons in-

terested shall have notice of the application
and opportunity to resist it, a grant cannot
arise from the acquiescence of the council

without such notice, and so ordinances re-

quiring the erection of safety gates and the
keeping of flagmen along tracks which have
been constructed without authority do not
operate as grants of rights of way. Kloster-
man ['. Chesapeake, etc., R. Co., 56 S. W. 820,

22 Ky. L. Rep. 192.

70. Wetmore f. Story, 22 Barb. (N. Y.)

414, 3 Abb. Pr. 262 ; New York, etc., R. Co. v.

O'Brien, 50 Misc. (N. Y.) 13, 100 N. Y. Suppl.
316 (holding that where, prior to construct-

ing its tunnels in any street, road, or public
place, plaintiff railroad company procured, as
required by the statute then in force, consent
of property-owners of one half in value of the

property bounded on the line of such street

or road, a contention that it should obtain
the consent of the property-owners along
every street on its route before constructing
in any street is without weight) ; Wilkins tfi

Gaffney City, 54 S. C. 199, 32 S. E. 299 (hold-

ing that under Acts (1894), p. 1002, § 14,

authorizing the town council of Gaffney city

to close up, widen, or alter a street by con-
demnation in case the abutters refuse con-

sent, the council has no authority to permit

[V, I, 1, d]

a railroad company to lay its tracks in a

street, where consent was refused, without
condemnation and compensation )

.

In Illinois, i Starr & C. Annot. St. p. 472,

providing that the city council shall not grant
the use of, or right to lay railway tracks in

streets to any company, except on petition of

owners of frontage, applies to natural persons
seeking to lay railway tracks in the streets

(Chicago Dock, etc., Co. v. Garrity, 115 111.

155, 3 N. E. 448), and a petition, under the

statute, to a common council, for leave to

construct a track along a public street, is

sufficiently signed by owners of one half of

the frontage of that part of the street to be

used (Schuchert v. Wabash, etc., R. Co., 10

111. App. 397).
A statute requiring such assent to " any

street or horse railroad company" does not
apply to a regular steam railroad. Wiggins
Ferry Co. v. East St. Louis Union R. Co., 107

111. 450, construing the charter of East St.

Louis (1 Priv. Laws (1869), p. 904).
71. Louisville, etc., K. Co. v. Liebfried, 92

Ky. 407, 17 S. W. 870, 13 Ky. L. Rep. 645.

And see Municipal Corpoeations, 28 Cyc.

845, 846.

72. Bond v. Pennsylvania Co., 171 111. 508,

49 N. E. 545 [reversing 69 111. App. 507].

But see Souch v. East London R. Co., L. R.
16 Eq. 108, 42 L. J. Ch. 477, 21 Wkly. Rep.
590. See also Eminent Domain, 15 Cyc. 672
et seq.

73. Louisville, etc., R. Co. v. Liebfried, 92
Ky. 407, 17 S. W. 870, 13 Ky. L. Rep. 645.

Sufficiency of owner's title.— The occupa-
tion of premises on the line of a highway for

a period of twenty years or more without any
paper title affords no presumption as a. mat-
ter of law that the possessor's title extends
beyond the limits of his actual possession or

to the center of a highway, so as to permit
him to dispute the right of a railroad com-
pany to construct its road in the street.

Hatch V. Vermont Cent. R. Co., 28 Vt. 142.

74. Louisville, etc., R. Co. v. Liebfried, 92
Ky. 407, 17 S. W. 870, 13 Ky. L. Rep. 645;
Wolfard v. Fisher, 48 Oreg. 479, 84 Pac. 850,
87 Pac. 530, 7 L. R. A. N. S. 991.

75. Louisville, etc., R. Co. v. Liebfried, 92
Ky. 407, 17 S. W. 870, 13 Ky. L. Rep. 645,
holding that mere acquiescence in the con-

struction and operation of a railroad in a
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its use thereof cannot be prevented by the abutting owner because the part of

the strip next to complainant's land was never actually used as a highway.'"
While an abutting owner is entitled to a right of ingress and egress to and from
his property over the railroad right of way in a street or pubUc highway," he is

not entitled to such right over a railroad on a strip of land which has never been
dedicated and accepted as a highway, and which was unconditionally conveyed
to the railroad company.'* A conveyance to a railroad company by an abutting
owner of a right of way over a highway or street in front of certain described

premises is a grant only of the right of way in front of the premises described.'"

A grant by an abutting owner of a right of way through a street or highway over
his land releases the company from any incidental damages, resulting from a

reasonable use and operation of the road,*" and such a grant is binding on subse-

quent grantees of the remaining property.*' A release in the conveyance, of all

damages sustained by the grantor by reason of the construction of the road on
the street or highway, etc., is hmited to the damages sustained by the construction

and operation of the road in front of the premises described.*^

e. Covenants and Conditions in Grants. A grant or consent to a railroad

company to use a street or highway may be made on reasonable covenants or

conditions, essential for the protection of the pubhc, and if the railroad company
accepts the grant the parties are bound thereby; *^ as in the case of conditions that

compensation shall be paid for the use of the highway,** or that the company
shall construct its road to a certain terminus,*^ or fix its terminus at a certain

public highway until it becomes a common
carrier will not prevent the abutting owner
from recovering possession of the highway
as against the railroad company.

76. Southern Pac. R. Co. v. Ferris, 93 Cal.

263, 28 Pac. 828, 18 L. R. A. 510.
77. Fulton y. Short Route R. Transfer Co.,

85 Ky. 640, 4 S. W. 332, 9 Ky. L. Rep. 291,
7 Am. St. Rep. 619. And see, generally, Mu-
nicipal Corporations, 28 Cyc. 863 et seq.

78. Tapert v. Detroit, etc., R. Co., 50 Mich.
267, 15. N. W. 450.

79. McDonald v. Southern California R.
Co., (Cal. 1895) 41 Pac. 812. See also Morri-
son V. St. Paul, etc., R. Co., 63 Minn. 75, 65
N. W. 141, 30 L. R. A. 546.

Filing a plat of the land showing streets

and the right of way as not amounting to a
conveyance of the right of way to the rail-

road company see Chicago, etc., R. Co. v.

Council Bluffs, 109 Iowa 425, 80 N. W. 564.
80. Conabeer v. New York Cent., etc., R.

Co., 156 N. Y. 474, 51 N. E. 402 [affirming
84 Hun 34, 32 N. Y. Suppl. 6].

Filling in street.—A deed from the owner
of lots abutting on a street to a railroad com-
pany, granting a right of way along the street

for the operation of the road, but not permit-
ting the " unlawful operation " of the road,
does not cover the filling in of the street above
the established grade so as to interfere with
ingress and egress to the grantor's lots. Con-
ners v. Yazoo, etc., R. Co., 86 Miss. 356, 38
So. 320.

81. Hileman v. Chicago Great Western R.
Co., 113 Iowa 591, 85 N. W. 800; Conabeer v.

New York Cent., etc., R. Co., 156 N. Y. 474,
51 N. E. 402 [affyrming 84 Hun 34, 32 N. Y.
Suppl. 6] ; Varwing v. Cleveland, etc., R. Co.,

6 Ohio Cir. Ct. 439, 3 Ohio Cir. Dec. 528,
holding that where a municipality gives de-

fendant company authority to use as much of

a street as may be necessary for its tracks
and plaintiff's grantor, an abutting owner, re-

leases defendant from all damages, for valu-

able consideration, for the use of said street

plaintiff', a subsequent grantee, is bound by
the prior deed of release of his grantor, and
cannot enjoin defendant from laying other

tracks, in such street when the necessities of

its business require it.

82. McDonald v. Southern California R.
Co., (Cal. 1895) 41 Pac. 812.

83. Fort-St. Union Depot Co. v. State R.

Crossing Bd., 81 Mich. 248, 45 N. W. 973;
Delaware, etc., R. Co. v. Oswego, 92 N. Y.
App. Div. 551, 86 N. Y. Suppl. 1027 (holding

that statutory provisions, requiring the con-

sent of the city to the use of its streets for

railroad purposes, empower the city to im-
pose upon the railroad company in consider-

ation of such consent any and all reasonable
conditions) ; Pittsburg, etc., R. Co. v. Hood,
94 Fed. 618, 36 C. C. A. 423.

Breach of condition.—^Where a muni<!ipality

consents to the occupation of the streets by,

a railroad company upon condition, and the

condition is broken, the railroad company is

without authority to occupy or use the

streets. Edwards v. Pittsburg Junction R. Co.,

215 Pa. St. 597, 64 Atl. 798.

84. Salem, etc., R. Co. v. Essex County, 9

Allen (Mass.) 563, construing St. (1863)

c. 97, and St. (1859) c. 122, § 2, as to tho

county commissioners' power of fixing the

compensation to be paid.

85. Indianola v. Indianola R. Co., 2 Tex.

Unrep. Cas. 337.

A bond given by a railroad company to a
city, conditioned for the construction of a
road to a certain terminus in consideration

of a grant by the city of the right to use

\y: I. 1, e]
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place/' or construct a station at a certain point," or that, if the company changes
a pubUc highway, it shall cause the same to be reconstructed,** or upon con-
dition that the railroad company shaU pave and grade the street and keep it in good
order and condition.*" The determination of such conditions or terms maybe con-

ferred upon courts, commissioners, or public boards.'" Where the right is granted
by the state, requiring the municipality to consent thereto, the municipality has
authority, in granting such consent, to annex thereto such terms, and conditions

only as require the performance by the railroad company of those things which
are within the power of the municipal corporation to regulate and enforce against

a corporation or individual occupying such streets, such as the preservation of

streets and crossings, °' and it has no authority to attach a condition subsequent, a

failure to comply with which will defeat the right granted by the state. '^ Under
some statutes a railroad company is authorized to appropriate to its use only a
public street or road which has been legally estabhshed.^'

f. Conflicting or Exclusive Grants and Priority of Bights." As between two
railroad companies, having the right to extend their tracks in and through a cer-

tain street, the company which first actually takes possession of the street, by
locating and constructing its tracks thereon, acquires the better right to the use
of the street, to the exclusion of the right of the other company to interfere in

any way with the construction and operation of its tracks.'^ But the occupancy
by one company does not prevent an occupancy by another company under a

subsequent grant where it does not interfere with or obstruct the first railroad

in its right of passage under its prior grant and location, '° as by a street railroad."

certain streets, is not ultra vires as to the
railroad company, and may be enforced
against it. Indianola u. Indianola R. Co., 2
Tex. Unrep. Cas. 337.

86. New Orleans «. Texas, etc., E. Co., 171
U. S. 312, 18 S. Ct. 875, 43 L. ed. 178.

87. Bickford v. Chatham, 16 Can. Sup. Ct.

235.

88. Danville, etc., R. Co. v. Com., 73 Pa.
St. 2'9, construing a railroad charter, requir-
ing the company, upon changing a public
road, to " cause the same to be reconstructed
... in the most favorable location and in as

perfect a manner as the original road," as not
importing that the making of the new road
shall precede the occupying of the old one.

And see infra, VI, B, 3, JB.

89. Delaware, etc., R. Co. v. Oswego, 92
N. y. App. Div. 551, 86 N. Y. Suppl. 1027.

And see infra, VI, B, 2.

90. See Fort-St. Union Depot Co. v. State
R. Crossing Ed., 81 Mich. 248, 45 N. W. 973.

91. Galveston, etc., R. Co. v. Galveston, 91
Tex. 17, 39 S. W. 920, 36 L. R. A. 44, 90
Tex. 398, 39 S. W. 96 [reversing (Civ. App.
1896) 37 S. W. 27].

92. Galveston, etc., R. Co. v. Galveston, 91
Tex. 17, 39 S. W. 920, 36 L. R. A. 44, 90
Tex. 398, 39 S. W. 96 [reversing (Civ. App.
1896) 37 S. VV. 27].

93. Burns v. Multnomah R. Co., 15 Fed.

177, 8 Sawy. 543, construing Oreg. Law 530.

94. Conflicting grants or licenses by mu-
nicipal corporations generally see Municipal
Corporations, 28 Cyc. 886.

95. Waterbury v. Dry Dock, etc., R. Co.,

54 Barb. (N. Y.) 388, 32 How. Pr. 193 [re-

versing 30 How. Pr. 39].

96. Savannah, etc., R. Co. v. Coast-Line

K. Co., 49 Ga. 202; Montreal Park, -etc., R.

[V, I. 1. e]

Co. V. Chateauguay, etc., R. Co., 35 Can. Sup.
Ct. 48. See also Philadelphia, etc., R. Co. v.

Berks County R. Co., 2 Woodw. (Pa.) 361.

The occupancy of a street by a single track
of a railroad company, continued for many
years, under a grant of the right to occupy
so much " as may be necessary " for its road,

with no facts pointing to the necessity for

more than one track at the time it maae the

apxjropriation, exhausts the power conferred
by the grant; and hence another "railroad

company, under a subsequent grant from the
city, has the right to also occupy the street

with its track, where it does not interfere

with or obstruct the first railroad in its right
of passage under its prior grant and location.

Pennsylvania, etc., R. Co. v. Philadelphia,
etc., R. Co., 157 Pa. St. 42, 27 Atl. 683.

The existence of several sidings and turn-
outs which the latter road must cross, and
the inevitable inconveniences arising there-

from, forms no obstacle to the grant or exer-

cise of the franchise to or by such comcany.
Philadelphia, etc., R. Co. v. Berks County
R. Co., 2 Woodw. (Pa.) 361.

97. Atchison, etc., R. Co. v. General Elec-
tric R. Co., 112 Fed. 689, 50 C. C. A. 424.
Under the rules of decision in Illinois, au-

thority given a steam railroad by a city to
cross a street with its tracks confers no
exclusive rights in such street; but the right
granted is subordinate to the use of the street
for ordinary street purposes, which include
the operating of a street railroad thereon;
and the railroad company is not entitled to
damages because of the construction of a
street railway along such street, on the
ground of delay to its trains, and increased
danger at the crossing, nor can it maintain
a suit in equity for an injunction against
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A grant to a railroad company to use certain streets does not give it the right to

interfere with the tracks of a street railway company unless the necessity therefor

is so absolute that without it the grant itself would be defeated; "* and the neces-

sity must also be a necessity that arises from the very nature of things over which
the railroad company has no control, and not a necessity created by the company
itself for its own convenience or for the sake of economy.'" Although the proper
county authorities may grant a railroad company the right to cross and use the

road-bed of another railroad company along a public highway/ it cannot do so

without compensation to the original company; ^ nor can it grant such right

without the consent of the first company, where such company's road-bed is not
on an estabUshed and opened pubUc road."

g. Occupation of Highway as a Nuisance. It is not a nuisance per se for a

railroad company to construct and operate its road upon a pubhc street or high-

way if it does so by authority of law, and in a skilful and careful manner.* But
it is a public nuisance for a railroad company to construct and operate its road
on a public street or highway without legislative authority, granted either

directly or indirectly;^ or it may constitute a nuisance for a railroad company
to use the street or way in an unauthorized manner."

h. Duration of Right.' Where the grant of a right to a railroad company
to lay its tracks in pubUc streets or highways is expressly limited to a definite

such use. Atchison, etc., R. Co. -i;. General
Electric E. Co., 112 Fed. 689, 50 C. C. A. 424.

And the railroad company has no standing
in equity to attack the validity of an ordi-

nance granting a franchise for a street rail-

road along such street, either on the ground
of fraud or for want of power in the city

council to pass it. Atchison, etc., R. Co. v.

General Electric R. Co., supra.
98. Pennsylvania R. Co.'s Appeal, 93 Pa.

St. 150.

99. Pennsylvania R. Co.'s Appeal, 93 Pa.
St. 150.

1. See Cincinnati St. R. Co. v. Chattanooga
Electric St. R. Co., 44 Fed. 470.

2. Cincinnati St. R. Co. v. Chattanooga
Electric St. R. Co., 44 Fed. 470.

3. Cincinnati St. R. Co. v. Chattanooga
Electric St. R. Co., 44 Fed. 470, holding also

that the laying of the second road may be
enjoined at the suit of the first company.

4. Florida.— Geiger v. Filor, 8 Fla. 325.
Illinois.— Chicago, etc., R. Co. v. Loeb, 118

111. 203, 8 N. E. 460, 59 Am. Rep. 341.

lotca.— Hughes v. Mississippi, etc., R. Co.,

12 Iowa 261; Milburn v. Cedar Rapids, 12
Iowa 246.

Missouri.— Randle v. Pacific R. Co., 65
Mo. 325.

New Torh.— Baxter v. Spuyten Duyvil,
etc.. R. Co., 61 Barb. 428, 11 Abb. Pr. N. S.

178; Drake v. Hudson River R. Co., 7 Barb.
508 ; Hodgkinson v. Long Island R. Co., 4
Edw. 411, tunnel under street.

Pennsylvania.— Danville, etc., R. Co. v.

Com., 73 Pa. St. 29 ; Peterson v. Navy Yard,
etc., R. Co., 5 Phila. 199; Faust v. Passenger
R. Co., 3 Phila. 164.

United States.— Miller v. Long Island R.
Co., 17 Fed. Cas. No. 9,580o, 10 Reporter
197.

See 41 Cent. Dig. tit. " Railroads," § 193.

5. Alabama.— Birmingham R. Light, etc.,

Co. V. Moran, 151 Ala. 187, 44 So. 152 ; Louis-

ville, etc., R. Co. V. Mobile, etc., E. Co., 124

Ala. 162, 26 So. 895.

Missouri.— Sherlock v. Kansas City Belt

R. Co., 142 Mo. 172, 43 S. W. 629, 64 Am. St.

Rep. 551.

New Jersey.— Stickle v. Morris, etc., R. Co.,

19 N. J. Eq. 386 [reversed on other grounds
in 20 N. J. Eq. 530].
New York.— People v. New York, etc., R.

Co., 45 Barb. 73, 26 How. Pr. 44.

Pennsylvania.—Edwards v. Pittsburg Junc-
tion R. Co., 215 Pa. St. 597, 64 Atl. 798;
Riley v. Pennsylvania Co., 32 Pa. Super. Ct.

579.

United States.— Pittsburg, etc., R. Co. v.

Hood, 94 Fed. 618, 36 C. C. A. 423.

See 41 Cent. Dig. tit. " Railroads," § 193.

When a railroad, authorized by its charter

to be made at one place, is made at another,

it is a mere nuisance on every highway it

touches in its illegal course. Com. v. Brie,

etc., R. Co., 27 Pa. St. 339, 67 Am. Dec.

471.

A railroad constructed in the streets of

the city of New York under and by virtue

of a resolution adopted by the board of as-

sistants, in one year, and concurred in by
the board of aldermen in another year, having
no warrant for its commencement, and none
for its continuance, is not only a public

nuisance, but a public nuisance of which tax-

payers and owners of property on the streets

through which the rails are laid have a legal

right to complain, as specially injurious to

them in their ingress and egress to and
from their places of business. Wetmore v.

Story, 22 Barb. (N. Y.) 414, 3 Abb. Pr. 262.

A railroad constructed under an invalid act

is a public nuisance. Astor v. New York
Arcade E. Co., 3 N. Y. St. 188.

6. See infra, V, I, 2, f.

7. Revocation or forfeiture of grant of

rights in highways or public places see infra,

V, L, 4.

[V, I, 1, h]
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time, such right is terminated at the expiration of such time,' unless it again
obtains the consent of the proper authorities; " and the mere fact that additional

rights or enlarged powers are subsequently granted to the railroad company-
does not operate to extend the time specified, as in the absence of a clear intention

in the later grant to supersede the prescribed time limit, the additional rights

granted are presumed to be for the original time specified/"

1. Remedies By or Against Companies. An injunction will lie to restrain a
railroad company from constructing and operating its road on a public street or

highway without authority of law," or to require its removal,^^ imless the party

entitled to object has, by delay or other conduct, become estopped to enforce

such remedy." Such injimction may be maintained by the proper state, county,

or municipal authorities," or by an abutting owner, or other citizen who is or will

be specially injured thereby, ^^ even though he is not irreparably injured." Or
an abutting owner may in such a case maintain an action for damages, if he has

8. Augusta, etc., E. Co. u. Augusta, 100
Ga. 701, 28 S. B. 126; Chicago Terminal
Transfer R. Co. v. Chicago, 203 111. 576, 68

N. E. 99; Chicago, etc., R. Co. v. Quincy, 136

III. 563, 27 N. E. 192, 29 Am. St. Rep. 334.

And see, generally, Municipal Cobpobations,
28 Cyc. 875 et seq.

A perpetual easement in a street is not
acquired by a railway company, with gen-

eral railroad powers, laying tracks in a street

under municipal authority granting it the

right to operate a suburban passenger rail-

way, but expressly limiting the privileges for

a designated period. Chicago Terminal
Transfer R. Co. v. Chicago, 203 111. 576, 68

N. E. 99.

9. Augusta, etc., R. Co. v. Augusta, 100
Ga. 701, 28 S. E. 126.

10. Chicago Terminal Transfer R. Co. v.

Chicago, 203 111. 576, 68 N. B. 99.

11. State V. St. Louis, etc., R. Co., 86 Mo.
288; Baxter ?;. Spuyten Duyvil, etc., R. Co.,

61 Bar)). (X. Y.) 428, 11 Abb. Pr. N. S. 178.

See also Morris, etc., E. Co. v. Stickle, 20
N. J. Bq. 530 [reversing 19 N. J. Eq. 386]

;

and, generally, MuNicrPAL Cobpobations, 28
Cyc. 899 et seq.

Operation of injunction.—An injunction re-

straining a railroad company from unlaw-
fully laying its tracks in a street will not
continue to operate after the company has

acquired the right to do so. Mobile, etc., R.

Co. v. Middleton, 139 Ala. 610, 36 So. 782.

13. Northern Cent. R. Co. v. Canton Co.,

104 Md. 682, 65 Atl. 337, holding that where
a railroad company lays tracks without au-

thority on plaintiff's land in a street, a man-
datory injunction requiring their removal
may be issued.

13. State V. St. Louis, etc., R. Co., 86 Mo.
288 : Wolfard v. Fisher, 48 Oreg. 479, 84 Pac.

850, 87 Pac. 530, 7 L. R. A. N. S. 991.

Where plaintiff stands by and allows a rail-

road company to construct a cut under a

highway without taking any action to prevent

it, further than notifying defendant of his

objection, he is not entitled to an injunction

to restrain the operation of the road through

such cut. Planet Property, etc., Co. v. St.

Louis, etc., R. Co., 115 Mo. 613, 22 S. W.
616.
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Limitation.— While the limitation of five

years in respect to an action for damages
does not protect the company from liability

for injury done to abutting property on a
street in which it has built its road, yet by
reason of the acquiescence of the city au-

thorities and of the persons interested they
cannot after such time enjoin the operation

of the road, or require its removal. Kloster-

man v. Chesapeake, etc., R. Co., 56 S. W.
820, 22 Ky. L. Rep. 192.

14. See State v. St. Louis, etc., R. Co., 86
Mo. 288.

15. Birmingham R. Light, etc., Co. v.

Moran, 151 Ala. 3-27, 44 So. 152; Louisville,

etc., E. Co. V. Mobile, etc., E. Co., 124 Ala.

162, 26 So. 895; Edwards i-. Pittsburg Junc-
tion R. Co., 215 Pa. St. 597, 64 Atl. 798;
Pennsylvania E. Co.'s Appeal, 115 Pa. St.

514, 5 Atl. 872; Black v. Philadelphia, etc.,

E. Co., 58 Pa. St. 249 (holding that where a
railroad track is on a public street, owners
of property In the vicinity, to sustain a com-
plaint for constructing and maintaining it,

must establish that it is a public nuisance
and that they have sustained special dam-
age) ; Eiley v. Pennsylvania Co., 32 Pa.

Super. Ct. 579 ; Cereghino v. Oregon Short
Line R. Co., 26 Utah 467, 73 Pac. 634, 99
Am. St. Eep. 843. See also Williams v. New
York Cent. E. Co., 16 N. Y. 97, 69 Am. Dee.

651 [reversing 18 Barb. 222].
The general rule is that a railroad company

occupying a public street without authority
by legislative grant in clear words or by
unavoidable implication, constitutes a public

nuisance, and may be enjoined at the suit

of a private citizen specially injured. Sher-

lock 1-. Kansas City Belt R. Co., 142 Mo. 172,

43 S. W. 629, 64 Am. St. Rep. 551.

On proof by a railway company that it is

the owner of lots abutting on a certain street,

and that such property will be injured by
the unauthorized construction of a railroad
on such street, it is entitled to an injunction;
and it is no defense that such company itself

operates a. railway on such street without
authority. Louisville, etc., R. Co. v. Mobile,
etc., R. Co., 124 Ala. 162, 26 So. 895.

16. Pennsylvania R. Co.'s Appeal, 115 Pa.
St. 514, 5 Atl. 872.
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been specially injured." But where the railroad company is rightfully occupying
the street or highway, an abutting owner's proper remedy for special damages
sustained by him is an action at law,'^ and an injunction will not lie, at his instance,

to restrain the railroad company from using the street," unless he receives or is

threatened with such injury that an action at law would be an inadequate remedy,^"

as where the use of the railroad in the street becomes a nuisance, or the aggres-

sion proves to be permanent and without an adequate remedy at law;^' but a
strong case must be presented and the impending danger must be imminent and
impressive, to justify the issuing of an injunction as a precautionary and pre-

ventive remedy.^^ Under some statutes an action may be maintained by certain

officers, to sustain the rights of the public in and to any highway, and to enforce

the performance of any duty enjoined upon a railroad company in relation to

such highway ,^^ and to recover damages or expenses sustained or which may be
sustained by the town or city in consequence of any act or omission of a railroad

company in violation of any law or condition in relation to such highway.^*

Whether a railroad company rightfully occupies a street or highway must be
determined in a direct proceeding, and unless so raised the presumption is that

it is in rightful occupancy thereof; '^^ but the town or municipality in which the

highway is situated may proceed in equity against the railroad company to ascer-

tain whether the road's laying out and construction is or is not within the power
granted to the company.^" Where a company has lawfully laid its tracks through
a street or highway, it may maintain an injunction to prevent the municipal
authorities or others from tearing up or removing such tracks; ^' but an injunction

is not the proper remedy to prevent a municipality from repealing orders granting

assent to the occupation of the streets by the railroad company.^* Mandamus

17. Hatch V. Vermont Cent. R. Co., 28 Vt.
142. And see, generally, Municipai, Corpo-
rations, 28 Cyc. 904 et seq.

18. Whittaker v. Atlanta, etc., K. Co., 143
Ped. 583.

19. Georgia.— Burrus v. Columbus, 105 Ga.
42, 31 S. E. 124.

Illinois.— Walther v. Chicago, etc., R. Co.,

215 III. 456, 74 N. E. 461 [affirming 117 111.

App. 364] ; Stetson v. Chicago, etc., R. Co.,

75 111. 74.

Iowa.— Hughes v. Mississippi, etc., R. Co.,

12 Iowa 261; Milburn v. Cedar Rapids, 12

Iowa 246.

Missouri.— Planet Property, etc., Co. v. St.

Louis, etc., R. Co., 115 Mo. 613, 22 S. W. 616,

holding that plaintiff had a complete and
adequate remedy at law for the injury sus-

tained and therefore could not maintain an
injunction.

Neiv York.— Drake v. Hudson R. Co., 7

Barb. 508 ; Hodgkinson v. Long Island R. Co.,

4 Edw. 411.

Pennsylvania.— Peterson v. Navy Yard,
etc., R. Co., 5 Phila. 199.

United States.— Whittaker v. Atlanta, etc.,

R. Co., 143 Fed. 583.

See 41 Cent. Dig. tit. "Railroads," § 192.

20. Peterson v. jfavy Yard, etc., R. Co., 5

Phila. (Pa.) 199.

21. Drake v. Hudson River R. Co., 7 Barb.
(N. Y.) 508.

22. Drake v. Hudson River R. Co., 7 Barb.
(N. Y.) 508.

33. Palatine v. New York Cent., etc., R.
Co., 22 N. Y. App. Div. 181, 47 N. Y. Suppl.

1024 (construing Laws (1890), c. 568, § 15) ;

Barse v. Herkimer, etc., R. Co., 13 N. Y. St.

215 (construing Laws (1855), c. 255, and
Laws (1850), c. 140, § 28, as amended by
Laws (1880), c. 133, § 2).

24. Barse v. Herkimer, etc., R. Co., 13
N. Y. St. 215.

25. Glass V. Memphis, etc., R. Co., 94 Ala.

581, 10 So. 215, holding also that such ques-

tion cannot be raised for the first time in an
action for damages against the company for

killing plaintiff's intestate.

In Illinois an abutting lot owner cannot
enjoin the construction, pursuant to an ordi-

nance, of a private switch to connect with a
railroad. The validity of the ordinance can
only be attacked by an officer acting in the

name of the state. Coffeen v. Chicago, etc.,

R. Co., 84 Fed. 46, 28 C. C. A. 274.

26. Springfield v. Connecticut River R. Co.,

4 Cush. (Mass.) 63, holding also that it is

immaterial, in this respect, whether the way
in question be a highway, properly so called,

or a town way.
27. Southern Pac. R. Co. v. Ferris, 93 Cal.

263, 28 Pac. 828, 18 L. R. A. 510 (holding

that where a railroad company has built its

road, in accordance with Civ. Code, § 465,

subd. 5, on a strip of land dedicated as a
highway by the owner, it is entitled to an
injunction to restrain the destruction of its

track over such strip by a grantee of the

land, who asserts ownership thereto because
it was never actually used as a highway) ;

Belington, etc., R. Co. v. Alston, 54 W. Va.
597, 40 S. E. 612.

28. Belington, etc., R. Co. v. Alston, 54
W. Va. 597, 46 S. E. 612.

[V, I, 1, i]
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will lie to compel the proper board or officers of the city to act upon the merits

of the application of a steam railroad to extend its track through the streets of

the city.^°

2. Nature and Extent of Eight or Use— a. In General. The nature and
extent of a railroad company's right to or use of a pubUc street or highway, under

a legislative or municipal grant, cannot be extended by construction beyond the

reasonable meaning of the terms in which the grant is expressed;^ and hence

a railroad company has no right of way in streets or highways or other public

places outside the terms of the grant by virtue of which it enters.^"^ If the grant

is in general terms, the company may lawfully occupy the street or highway to

the extent of a reasonable necessity.^^ In the absence of express words granting

29. People v. Craycroft, 111 Cal. 644, 44
Pac. 463; Fort-St. Union Depot Co. v. State

E. Creasing Bd., 81 Mich. 248, 45 N. W.
973.

Mandamus against railroad companies gen-
erally see Mandamus, 26 Cyc. 365 et seq.

Mandamus to municipal and other public

corporations and officers generally see Man-
damus, 26 Cyc. 249 et seq.

30. See Chicago, etc., K. Co. v. Eisert, 127

Ind. 156, 26 N. E. 759; Long v. Louisville,

etc., R. Co., 89 Ky. 544, 13 S. W. 3, 14 S. W.
78, 11 Kv. L. Eep. 955; Story v. Jersey City,

etc., R. Co., 16 N. J. Eq. 13, 84 Am. Dec.

134.

Illustrations.— Where an ordinance grants

a railroad company the right to build its

road in a street provided that the company
Bhall grade the street, and that " the line

of the railroad shall be located so as not
to approach the sidewalk-curbstone nearer
than fifteen feet," the words, " line of the

railroad," do not mean the extreme limit, in-

cluding ties and grade, or the center or

thread of the track, but refer to the rails,

they being the only part of the road raised

above the grade of the street. Chicago, etc.,

E. Co. r. Eisert, 127 Ind. 156, 26 N. E. 759.

Where a city ordinance grants a railroad

company the right to construct its road " on,

over, and along " certain alleys, and " along "

the alley in question, " along " is synonymous
with " on " and " over," and does not mean
"by the side of." Heath v. Des Moines, etc.,

E. Co., 61 Iowa 11, 15 K W. 573. An ordi-

nance granting a railroad company permis-
sion to construct a track on H street does

not limit the construction of the track to the
" street," as distinguished from the " side-

walk." Knapp, etc., Co. v. St. Louis Trajis-

fer E. Co., 126 Mo. 26, 28 S. W. 627. Where a
property-owner consents, in consideration of
the location of the line of railroad in a street

adjoining his premises, to its construction

and operation, and agrees to execute a re-

lease, the extent of the right conferred on
the railroad company to use the street de-

pends on the circumstances existing at the

time of the execution of the agreement.
Stephens r. New York, etc., E. Co., 175 N. Y.

72, 67 N. E. 119.

Acceptance of grant.— Where a city ordi-

nance granted a railroad the right to occupy

a street for right-of-way purposes, and the

company built on a portion of the street, and
its successor in title assumed possession of
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the track, and extended the same, although

not so far as the ordinance authorized, tibe

city's grant of the whole street was accepted,

including the portion on which no road was
constructed. Denison, etc., R. Co. v. St.

Louis, etc., R. Co., 96 Tex. 233, 72 S. W.
161 [reversing 30 Tex. Civ. App. 474, 72

S. W. 201].
Distance from curb.— Where an ordinance

grants a railway company the right to lay a

track along a river front, providing the inner

rail of the track shall not be nearer the curb
line of the sidewalk than forty feet, and
thereafter the state constructs a levee in the

street, and grants permission to the railway
to put its tracks on the top of the levee, it

cannot locate such track, without the consent

of the city, so as to bring its inner rail less

than forty feet from the curb line. Alex-

andria V. Morgan's Louisiana, etc., R., etc.,

Co., 109 La. 50, 33 So. 65.

31. Jones v. Erie, etc., R. Co., 169 Pa. St.

333, 32 Atl. 535, 47 Am. St. Eep. 916.

The acceptance by municipal authorities of

a plat made for the purpose of widening a
street does not confer greater powers on a
railroad than it already possessed over a
strip marked on the plat as the company's
right of way, where such strip is wholly in

the street as originally laid out and there is

no vacation of any portion of the street by
the municipal authorities. Chicago Terminal
Transfer E. Co. v. Chicago, 203 111. 576, 68
N. E. 99.

32. Waysata v. Great Northern E. Co., 67
Minn. 385. 69 N. W. 1073; Long Branch
Com'rs V. West End E. Co., 2ff N. J. Eq. 566;
Jones V. Erie, etc,. E. Co., 169 Pa. St. 333,

32 Atl. 535, 47 Am. St. Eep. 916, holding
that in all cases where the grant to a rail-

road company is not in express words, a
grant of an exclusive use in a street will be
construed as a grant of so much only as is

reasonably necessary for the purpose of pas-

The right in such case is limited to an oc-

cupation reasonably demanded by the trans-
action of the business contemplated; and
where, by years of actual use in the business,
it has been demonstrated what extent of occu-
pancy is sufficient to accomplish the purpose
of the grant, the extent of the use deter-
mines the extent of the grant. Pennsylvania
Schuylkill Valley E. Co. v. Philadelphia, etc.,

E. Co., 157 Pa. St. 42, 27 Atl. 683.
necessity.— Under a law which authorizes
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a permanent easement, a grant only of a right to lay and use tracks in a street

is not a grant of the street in fee or otherwise, but simply of the right to thus use
the street, leaving in the grantor the title to the street, and the right of every
other use which may be enjoyed consistently with the right granted,^^ and the
rights of the pubhc in such street will be paramount to those of the railroad com-
pany for aU purposes other than transit.^* A charter right of way along or upon
"any street, highway, or turnpilce in the state," etc., need not mention and desig-
nate the particular street in a city or town upon which the road is to be con-
structed.'^ But where the ordinance or other grant specifically names the streets

that may be used by a railroad company, the company has no right to use other
streets.'" Any part of the street which the company has not occupied remains
a part of the pubUc highway until the company actually occupies it for the uses
intended.''

b. Width of Eight of Way.'* A grant to a railroad company of the right to
use a street or public highway gives it merely a right of way of such width as it

appropriates and uses for the railroad, and not what it claims and contem-

a railroad company to construct its road
along and over any public or private way, if

it shall " be necessary," a practical, and not
an absolute, necessity is intended; and the
burden of proof would be upon the company
to shov/ this practical necessity, if questioned,
when originally locating the line. Wayzata
». Great Northern R. Co., 67 Minn, 385, 69
N. W. 1073. But the necessity upou which
the company acted when first establishing the

line and when building the road is presumed
to be continuous, and to exist, in proceedings
instituted to compel a change of the track
and its appurtenances. And in such proceed-

ings, the burden is on the party demanding
a change of the line to show not only that
the original necessity no longer exists, but
that there are substantial reasons for hold-

ing that the public interests demand the

change. Wayzata v. Great Northern E. Co.,

swpra.

W. y. Laws (1890), c. 565, § 4, permitting
a railroad company to construct its road
" across, along, or upon '' any highway, con-

templates only a casual or incidental occu-

pation and use of the highways, and does not
authorize a company to build its entire rail-

way along a highway between two villages.

Burt V. Lima, etc., R. Co., 21 N. Y. Suppl.

482.

33. Chicago, etc., R. Co. v. Quincy, 139

111. 355, 28 N. E. 1069; State v. Atlantic, etc.,

R. Co., 141 N. C. 736, 53 S. E. 290 ; Tonkawa
Milling Co. v. Tonkawa, 15 Okla. 672, 83 Pac.

915, holding that a town ordinance granting

to a company the right to use its streets and
alleys under St. (1893) § 1035, does not

vacate such streets or alleys so as to allow

the land to revert to the abutting landowner.
Perpetual easement.— Where an agree-

ment for the improvement of a street con-

firmed by N. Y. Laws (1855), c. 475, pro-

vided that a railroad company should have
the exclusive right to a strip therein for-

ever, for railroad tracks and turnouts and
the running of locomotives and ears thereon

without interruption, but did not provide in

terms what title the railroad company should
take in the strip, it only acquired a per-

petual right of way, which was all that was
necessary to satisfy its use under the rule

that only such powers and privileges are
permitted to be granted to a railroad com-
pany as are expressly authorized ot are neces-

sary to accomplish the general purposes in-

tended. In re Long Island R. Co., 189 N. Y.
428, 82 N. E. 443 [affirming 116 N. Y. App-
Div. 928, 102 N. Y. Suppl. 1141].
34. Chicago, ete.j R. Co. v. Quincy, 139 111.

355, 28 N. E. 1069.
35. Hepting v. New Orleans Pac R. Co., 36

La. Ann. 898.

36. Chicago, etc., R. Co. v. Chicago, 121
111. 170, 11 N. E. 907.

A city ordinance, after a careful mention
and specification of what streets might be
used by a railroad company in which to lay
down its tracks and side-tracks, contained a
general clause giving authority also to lay
down all such tracks " as may be necessary
to the convenient use of any depot grounds
said company may now own or hereafter ac-

quire in the vicinity of or adjoining said line

of road," without the specific mention of any
streets. It was held that the general clause

gave no authority in respect to the use of the

streets, additional to those which had been
specifically named in the preceding part of

the ordinance. Chicago, etc., R. Co. v. Chi-

cago, 121 111. 176, 11 N. E. 907. But a grant
to a railroad company of a right to construct

its road on a certain street is not violated

by construction of the road over the crossing

of that street with another street, since by a
fair interpretation of the grant the tracks

are not laid outside of the street. Knight
V. Carrollton E. Co., 9 La. Ann. 284.

37. New York, etc., R. Co. v. Jackson, 15

N. Y. St. 167.

The company is not entitled to an injunc-

tion restraining a person from carrying on
a business on that* part of the street not yet

taken, if he conducts himself in the usual

and ordinary manner and under proper au-

thorization from the city. New York, etc.,

R. Co. V. Jackson, 15 N. Y. St. 167.

38. Width of right of way generally see

supra, V, E, 2.

[V, I, 2, b]
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plates; ^° and in the absence of express words to the contrary, it cannot occupy

the whole width of the street to the exclusion of the pubhc/" unless the whole

width of the street or highway is reasonably necessary for its business/^ and

unless it provides for another highway to be used by the pubhc in its place.*^

Where the company is authorized to occupy a strip of land in the street, not

exceeding a certain width, it may elect to take less than that width, and by some
plain and decisive act define the Umits of the right of way so as to exclude what-

ever is unnecessary to the construction and operation of its Une."

c. Interference With Use by Public in General. In the absence of a clearly

expressed intention to the contrary, the right given to a railway company to lay

down and use tracks in a street or highway is not exclusive, but is subject to the

right of the general pubhc to also use such street or highway," and the rights of

39. Pennsylvania, etc., E. Co. v. Philadel-

phia, etc., E. Co., 160 Pa. St. 232, 28 Atl.

771; Philadelphia, etc., E. Co. v. Berks
County E. Co., 2 Woodw. (Pa.) 361.

40. Pennsylvania, etc., E. Co. v. Philadel-
phia, etc., E. Co., 160 Pa. St. 232, 28 Atl:

771 (holding that the act of March 20, 1860,

authorizing a railroad company to build

across and along such streets as should be
deemed best, granted the company only so

much of the streets to be occupied by it with
the city's consent as it should actually appro-
priate and use, and not the whole width of

them, to the exclusion of other railroads) ;

Pennsylvania Schuylkill Valley E. Co. v.

Philadelphia, etc., E. Co., 157 Pa. St. 42, 27
Atl. 683; Stroudsburg v. Wilkes-Barre, etc.,

E. Co., 2 Pa. Dist. 507, 12 Pa. Co. Ct. 395.

41. Pennsylvania Schuylkill Valley E. Co.

V. Philadelphia, etc., E. Co., 157 Pa. St. 42,

27 Atl. 683.

42. Stroudsburg v. Wilkes-Barre, etc., E.
Co., 2 Pa. Dist. 507, 12 Pa. Co. Ct. 395.

43. Jones v. Erie, etc., E. Co., 144 Pa. St.

629, 23 Atl. 251, 169 Pa. St. 333, 32 Atl.

535, 47 Am. St. Eep. 916.

Presumptions.— The presumption arising

under the general railroad laws that a rail-

road company takes, when it enters by virtue

of the right of eminent domain, the full

breadth of sixty feet for its right of way,
applies only where the entry is adverse, and
on property subject to seizure or appropri-

ation under the general laws, and not to an
entry on a public street, whether made under
the authority of the act of assembly incor-

porating the company, or by municipal con-

sent. Jones V. Erie, etc., R. Co., 144 Pa. St.

629, 23 Atl. 251, 169 Pa. St. 333, 32 Atl. 535,

47 Am. St. Eep. 916. The presumption that
a railroad company has taken the general
width of its right of way as specified in the

charter has no application to the surface

of public streets, wliere the words of the char-

ter express, with reference to such streets,

nothing more than a right of way. Pennsyl-
vania Schuvlkill Valley E. Co. v. Philadel-

phia, etc., E. Co., 157 Pa. St. 42, 27 Atl. 683.

44. Arkansas.— St. Louis, etc., E. Co. v.

Neely, 63 Ark. 636, 40 S. W. 130, 37 L. E. A.
616.

Illinois.— Chicago, etc., E. Co. v. Quincy,

136 111. 563, 27 N. E. 192, 29 Am. St. Eep.

334.
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New York.— Delaware, etc., E. Co. v. Buf-
falo, 158 N. Y. 266, 53 N. E. 44 [affirming

4 N. Y. App. Div. 562, 38 N. Y. Suppl. 510],

158 N. Y. 478, 53 N. E. 533.

Ohio.— Lake Shore, etc., E. Co. v. Elyria,

14 Ohio Cir. Ct. 48, 7 Ohio Cir. Dec. 312.

Oregon.— Turney v. Southern Pac. Co., 44
Oreg. 280, 75 Pac. 144, 76 Pac. 1080.

Pennsylvania.— Jones v. Erie, etc., E. Co.,

169 Pa. St. 333, 32 Atl. 535, 47 Am. St. Eep.
916.

Rhode Island.— Taber v. New York, etc.,

R. Co., 28 E. I. 269, 67 Atl. 9.

United States.— Atchison, etc., E. Co. v.

General Electric E. Co., 112 Fed. 689, 50

C. C. A. 424.

See 41 Cent. Dig. tit. "Railroads," § 197.

And see, generally. Municipal Coepoea-
TIONS, 28 Cyc. 885 et seq.

Abandonment of street.— It is usually not
the intention of the legislature, by a statute

which authorizes public authorities controll-

ing streets and highways to contract with
railroad companies for the use of such streets

and highways to a certain extent, that streets

and highways should be abandoned and sur-

rendered to railroads, and to deprive the

public of the use of the same farther than
is necessary. Chicago, etc., E. Co. v.

Quincy, 136 111. 563, 27 N. E. 192, 29 Am. St.

Rep. 334.

An order of the county court granting a
railroad permission to use any part of the

county road between designated points for its

track, imposing on it the duty of repairing

any damage caused by the construction of its

road, requiring it to leave the highway in as

good condition as before it began work, to

construct and grade a twelve-foot roadway
whenever it should occupy the then traveled
road, and forbidding it to obstruct the road
in any manner, does not give the company a
right to the exclusive use of such road, or

deprive the public of the right to use any
part thereof, subject to the paramount right
of the railroad to use its track for the opera-
tion of its road (Turney v. Southern Pac.
Co., 44 Oreg. 280, 75 Pac. 144, 76 Pac. 1080) ;

and a subsequent order, reciting the particu-
lars in which the company has failed to com-
ply with the first, adopting the first as the
basis of the additional order, then proceeding
to define more specifically the company's
duties in the construction of the road, and
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each therein must be exercised with due regard to the rights of the other/^ unless

an exclusive right is granted, to the railroad company by the legislature, in clear

and explicit terms or by necessary implication;*" and the municipal authorities

cannot grant or consent to an unreasonable or oppressive use of a street or high-

way.*' Thus the right of a railroad company to cross or pass along a highway
does not include the right to build permanent structures upon it, other than its

tracks at the grade of the street, or to use it for a freight yard or any exclusive

purpose; but it is Umited to a reasonable use by crossing, passing, and repassing

consistent with the earlier pubUc right,*^ which must be exercised in such manner
as not to unnecessarily or materially obstruct or interfere with those for whose
benefit the way was originally laid out,*° and so as not to unnecessarily obstruct

the condition in which it shall keep the
traveled way during the progress or suspen-
sion of the work, does not enlarge the rights

of the company, but imposes on it further
restrictions and conditions (Turney v. South-
ern Pac. Co., supra).

The grant of the use of a street " as such
railroad should deem it necessary and ex-
pedient " means such use as is reasonably
necessary and expedient for the railroad, with
due regard for the convenience of the public.

Lake Shore, etc., R. Co. v. Elyria, 14 Ohio
Cir. Ct. 48, 7 Ohio Cir. Dec. 312.

The provision of the charter of the city of

BuSalo permitting the common council by a.

two-thirds vote to consent to the construc-

tion of a railroad across a street is not in-

dependent of the provisions of the General
Railroad Act authorizing the construction of

railroads, but the two statutes may be read
together, and when so read they simply au-

thorize a railroad to cross a street, but not
necessarily in such a way as to obstruct its

use or exclude the public right. Delaware,
etc., R. Co. V. Buffalo, 158 N. Y. 266, 53
N. E. 44 [affirming 4 N. Y. App. Div. 562, 38
N. Y. Suppl. 510], 158 N. Y. 478, 53 N. E.
533.

45. St. Louis, etc., R. Co. v. Neely, 63 Ark.
636. 40 S. W. 130, 37 L. R. A. 616.

46. Morris, etc., R. Co. v. Newark, 10 N. J.

Eq. 352 (holding that nothing but express
legislative authority or necessary implication
can authorize a corporate body having the
control and supervision of the public high-

ways to impair or interfere with the public

enjoyment of them) ; Yost v. Philadelphia,

etc., R. Co., 29 Leg. Int. (Pa.) 85; Cleveland
V. Cleveland, etc., R. Co., 93 Fed. 113 [re-

versed on other grounds in 147 Fed. 171, 77
C. C. A. 467].
Power to close up street see Casgrain v.

Atlantic, etc., R. Co., [1895] A. C. 282, 64
L. J. P. C. 88, 72 L. T. Rep. N. S. 369, 11

Reports 449; Atty.-Gen. v. Great Eastern R.
Co., L. R. 6 H. L. 367, 22 Wkly. Rep. 281;
Temple v. Flower, 41 L. J. Ch. 604, 26 L. T.
Rep. N. S. 657, 20 Wkly. Rep. 587.

47. General Electric R. Co. v. Chicago, etc.,

R. Co., 184 111. 588, 56 N. E. 963 [reversing
84 111. App. 640] ; Laviosa v. Chicago, etc.,

R. Co., McGloin (La.) 299; Cereghino v.

Oregon Short Line R. Co., 26 Utah 467, 73
Pac. 634, 99 Am. St. Rep. 843. And see,

generally. Municipal Cobpoeations, 28 Cyc.
873 et seq.

The courts, although they will exercise it

with extreme caution and reluctance, have
the power to annul municipal legislation,

when it is in its nature unreasonable or
oppressive. Laviosa v. Chicago, etc., R. Co.,

McGloin (La.) 299.

A municipal corporation has no power to

grant the use of an alley or street to a rail-

road company to lay its tracks therein, if

the ordinary and reasonable effect of such a
grant will be to prevent or unreasonably im-

pede the passage of other vehicles belonging

to abutting owners or other members of the

public desiring to use such alley. Sherlock

V. Kansas City Belt R. Co., 142 Mo. 172, 43

S. W. 629, 64 Am. St. Rep. 551; Brown v.

Chicago Great Western R. Co., 137 Mo. 529,

38 S. W. 1099.
Presumption.— Where a city grants a li-

cense to construct a railroad in a public

alley, the presumption is that it has due
regard to the rights of the public and the

abutting property-owners. Brown v. Chicago
Great Western R. Co., 137 Mo. 529, 38 S. W.
1099.
48. Taber v. New York, etc., R. Co., 28

R. I. 269, 67 Atl. 9.

49. Georgia.—Atlantic, etc., R. Co. v.

Montezuma, 122 Ga. 1, 49 S. E. 738.

Indiana.— Kelly v. Pittsburgh, etc., R. Co.,

28 Ind. App. 457, 63 N. E. 233.

Louisiana.— Hepting v. New Orleans Pac.

R. Co., 36 La. Ann. 898, holding that the

company cannot construct its road through
a street so as unnecessarily to impair the

right of the public to the free use of such
street, and inflict serious and unequal dam-
age upon private property contiguous to the

street.

Pennsylvania.— Jones v. Erie, etc., R. Co.,

169 Pa. St. 333, 32 Atl. 535, 47 Am. St. Rep.
916.

Tennessee.— Pepper v. Union R. Co., 113

Tenn. 53, 85 S. W. 864.

Wisconsin.— Evans v. Chicago, etc., R. Co.,

86 Wis. 597, 57 N. W. 354, 39 Am. St. Rep.

908; Russian v. Milwaukee, etc., R. Co., 56
Wis. 325, 14 N. W. 452, holding that if a

railroad company has the right to extend a
switch track into the highway, it is bound to

use such track in such a manner as not un-

necessarily to interfere with public travel

over such highway.
England.— london, etc., R. Co. v. Cooper,

2 R. & Can. Cas. 229.

See 41 Cent. Dig. tit. " Railroads," § 197.

[V. I, 2, e]
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or interfere with abutting property-owners in the enjoyment of their property
rights, including the right of ingress and egress from their property to the street

or highway; ™ and provision for the protection of the public generally or abutting

owners in these rights is often made in railroad charters or by statute or ordi-

nance.^' The city may still improve and control such street, and adopt all needful

rules and regulations for its management and use,^^ and may have the tracks

moved from one part of the street to another. ^^ A railroad company has no
right, even under an ordinance purporting to authorize it to do so, to lay its

track in a street which is so narrow that, if occupied by a railroad track, there

would not be room for vehicles to pass.^*

d. Mode and Extent of Use. Subject to the rule that the use of the street or

highway to the public be not unnecessarily or materially impaired,^^ a grant of

a right to lay and operate a railroad over streets or highways carries with it the

right to make such use of the street or highway in constructing or operating the

road, as is necessarily incident to the enjoyment of the original grant; ^° but it

Tunnel.— Where a railroad company is

authorized by statute to build a, tunnel under
what had previously been a city street, which
for twenty years had not been used for travel
except by a trolley line, the railroad company
has a right as against the city to put tem-
porary supports in the street necessary for

the furtherance of its project of building the
tunnel without any interference or obstruc-
tion to public travel, regardless of the city's

right to the street. Hoboken, etc., R. Co. v.

Hoboken, (N. J. Ch. 1906) 64 Atl. 641.

Material impediment.— Where a railroad
company proposes to occupy a public street

in such a way as to force the public in pass-

ing along the street to use the track of the
railroad for a distance of two hundred feet,

there is such a material impediment to the
" passage or transportation of persons or
property along the same " within the mean-
ing of the Pennsylvania act of Feb. 19, 1849,
as will justify the court in continuing an in-

junction until the railroad company makes
proper provision for the convenience of the
public. Stroudsburg v. Wilkes-Barre, etc.,

E. Co., 2 Pa. Dist. 507, 12 Pa. Co. Ct. 395.

The permission granted to the authorities

of the city of Buffalo by its charter, to give

the requisite consent for railroads to cross

the public streets, does not necessarily justify

the maintenance of an elevated structure

across a public street, when constructed in

such a manner that a considerable portion

of the highway is occupied by the abutments
and other supports of the bridge, thereby

obstructing the roadway below to such an
extent as to impair its use by the traveling

public. Delaware, etc.. E. Co. v. Buffalo, 158

N. Y. 266, 53 N. E. 44 [affirming 4 N. Y.

App. Div. 562, 38 N. Y. Suppl. 510], 158

N. Y. 478, 53 N. E. 533.

50. Tate n. Ohio, etc., E. Co., 7 Ind. 479;
Evans v. Chicago, etc., R. Co., 86 Wis. 597,

57 N. W. 354, 39 Am. St. Eep. 908 ; Chicago,

etc., E. Co. V. Leavenworth First M. E. Epis-

copal Church, 102 Fed. 85, 42 C. C. A. 178,

50 L. E. A. 488, holding that the erection by
a railroad company of a water hydrant in a

street immediately opposite the center of a

church, and only thirty-iive feet distant; and
of a station on property on the opposite side

[V, I, 2, e]

of the street, so that the noises, odors, dust,

and smoke incident to the stopping and start-

ing of trains at "both station and hydrant
interfere with services in the church, and
render the building unfit for the uses for

which it was built, constitutes a private

nuisance, which amounts in legal effect to a
taking of the church property to the extent

of the injury done thereto, for which the
company may be required to make compensa-
tion; and it is no defense to an action for

the recovery of such compensation that the
structures built by the company are neces-

sary for the operation of its road, or that
its trains are operated in a careful and
proper manner.

51. See Mobile v. louisville, etc., E. Co., 84
Ala. 115, 4 So. 106, 5 Am. St. Eep. 342;
Com. V. Erie, etc., R. Co., 27 Pa. St. 339, 67
Am. Dec. 471.

Application.—^A provision in a charter of a,

railroad company that the railroad shall be
so constructed as not to impede the use of

roads applies not merely to laying the rails,

but to the ordinary and proper use of the
road. If such use causes an impediment, the
charter is violated (Com. r. Erie, etc., E.
Co., 27 Pa. St. 339, 67 Am, Dec. 471), and
it is no justification for a violation of this
proviso that the public have been more bene-
fited than injured by the railroad (Com. v.

Erie, etc., E. Co., supra).
52. Chicago, etc., E. Co. v. Quincy, 136 111.

563, 27 N. E. 192, 29 Am. St. Eep. 334.
53. Snyder v. Pennsylvania E. Co., 55 Pa.

St. 340, holding that since a street belongs
to the public for purposes of travel, the public
has a right for its own convenience to remove
to another part of the street railroad tracks
which have been lawfully laid thereon; and
a railroad company, acting by public au-
thority, has the same right to make such re-
moval without incurring liability for dam-
ages to an abutting owner.

54. Mobile, etc., R. Co. v. Middleton, 139
Ala. 610, 36 So. 782.

55. See supra, V, I, 2, c.

56. Drake v. Hudson River E. Co., 7 Barb.
(N. Y.) 508.
Viaduct.— Where a city deeds a railroad

company a strip of land in a street for the
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cannot subject the street or highway to a new and independent servitude with-

out further authority.^' Where the right is to use the street for a single track

to transport a particular commodity, the company cannot lay tracks for a general

railroad business ;
^* or where the right is intended for the passage of cars and engines,

the street or highway cannot be used for depot purposes,*" car houses,"" or for a
water tank; "' nor can it cross a street at a grade different from that prescribed

by statute.*^ The right to lay tracks through a city street necessarily impUes
the right to use such tracks in the mode ordinarily adopted by railroad com-
panies, subject to reasonable regulations under the police power of the proper
authorities.*^ The right to lay side-tracks and turnouts imphes the right to use
them for the transportation of goods to and from adjoining stores and warehouses; '*

and the grant of a right to cross highways in municipal corporations includes the

right to lay along the right of way pipes to conduct water needed for loco-

motives, and the other needs attendant upon the operation of the road."* But
it has been held that a railroad company has no right to use its main tracks or

sidings in a city street for the storage of cars to be loaded or unloaded, °° or as

a depot for cars," or for the general purpose of shifting cars and making up
trains; "* but in making or breaking up a train in a city station, the temporary

purpose of railroad tracks and turnouts, to
be used and traveled over by cars and loco-

motives and otherwise, in the same manner
as the tracks on land ceded by the company
to the city, the company may construct a
viaduct on such land to connect with an
elevated railroad (Gallagher v. Keating, 27
Misc. (N. Y.) 131, 58 N. Y. Suppl. 366

[affirmed in 40 N. Y. App. Div. 81, 57 N. Y.
Suppl. 632, 1123]. Compare Welde v. New
York, etc., E. Co., 28 N. Y. App. Div. 379,

51 N. Y. Suppl. 290) ; and may also, by
another viaduct, connect such viaduct with
its freight yards, situated near such land
Gallagher v. Keating, supra).
57. Alabama, etc., R. Co. v. Inge, (Miss.

^17) 22 So. 294, holding that where a rail-

ay company claims the right to use a street
' virtue of its having occupied it for forty

ears, it is confined to the character of its

use during such period, and to the land
actually occupied; and if it takes the street

for a totally new and independent servitude,

without lawful authority, and plaintiff is

thereby damaged in his property rights, he
can recover.

58. Riedinger v. Marquette, etc., R. Co., 62
Mich. 29, 28 N. W. 775.

59. Alabama, etc., R. Co. v. Inge, (Miss.

1897) 22 So. 294; Riley v. Pennsylvania Co.,

32 Pa. Super. Ct. 579 ; Russian v. Milwaukee,
?tc., R. Co., 56 Wis. 325, 14 N. W. 452. See
also Oregon R. Co. v. Portland, 9 Oreg. 231.

Under Ohio Act Feb. 24, 1848, § 11, adopted
; Pennsylvania by the act of April 11, 1849
i'amphl. Laws 754), entitled, "An act to

(icorporate the Ohio and Pennsylvania Rail-

oad Company," authorizing a railroad com-
iiany, when necessary, to occupy a road or

street on agreement with the public authori-

ties as to manner, terms, and conditions, the

Pennsylvania' Company, the successor in title

to the Ohio and Pennsylvania Railroad Com-
pany, has the right to occupy » street in a
borough or township with the municipal con-

sent, to the extent only of a width suflScient

for its rails and ties, but not for passenger

[14]

depots or freight houses. Riley v. Pennsyl-

vania Co., 32 Pa. Super. Ct. 579.

60. Allegheny v. Ohio, etc., R. Co., 26 Pa.

St. 355.

61. Chicago, etc., R. Co. v. Leavenworth
First M. E. Church, 102 Fed. 85, 42 0. C. A.

178, 50 L. R. A. 488, holding that a grant to

a railroad company of the right to " operate

and maintain a railroad " on a public street

does not carry by implication the right to

erect and maintain a water tank in the

street.

62. In re Bronson, 1 Ont. 415.

63. Mobile v. Louisville, etc., R. Co., 84
Ala. 115, 4 So. 106, 5 Am. St. Rep. 342.

64. Mobile v. Louisville, etc., R. Co., 84
Ala. 115, 4 So. 106, 5 Am. St. Rep. 342;
Lake Shore, etc., R. Co. v. Wiley, 193 Pa.

St. 496, 44 Atl. 583.

65. Canton v. Canton Cotton Warehouse
Co., 84 Miss. 268, 36 So. 266, 105 Am. St.

Rep. 428, 65 L. R. A. 561.

66. Glick V. Baltimore, etc., R. Co., 19

D. C. 412, 21 D. C. 383; Atlantic, etc., R.

Co. V. Montezuma, 122 Ga. 1, 49 S. E. 738;
Owensborough, etc., R. Co. v. Sutton, 13 S. W.
1086, 12 Ky. L. Rep. 247; Gahagan r. Bos-

ton, etc., R. Co., 1 Allen (Mass.) 187, 79
Am. Dee. 724. Compare Mobile v. Louis-

ville, etc., R. Co., 84 Ala. 115, 4 So. 106, 5

Am. St. Rep. 342.

67. Owensborough, etc., R. Co. v. Sutton,

13 S. W. 1086, 12 Kv. L. Rep. 247 ; Allegheny
V. Ohio, etc., R. Co.,"2e Pa. St. 355. See also

Atlantic, etc., R. Co. v. Montezuma, 122 Ga.

1, 49 S. E. 738.

68. Fitzgerald v. Baltimore, etc., R. Co., 1-9

D. C. 513; Glick v. Baltimore, etc., R. Co.,

19 D. C. 412, 21 D. C. 363; Hopkins v. Balti-

more, etc., R. Co., 6 Mackey (D. C.) 311;
Atlantic, etc., R. Co. v. Montezuma, 122 Ga.

1, 49 S. E. 738; Owensborough, etc., R. Co. v.

Sutton, 13 S. W. 1086, 12 Ky. L. Rep. 247.

Violation of ordinance.— The shifting of

railroad cars in a city street for the making
up of a train constitutes a violation of an
ordinance providing that no engine or train

[V, I, 2, d]
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use by the failroad company occupying the station of an adjacent street may be
necessary, and to that extent the authority to use the street grows out of the

necessities of the case and is a necessary incident to the right to use the road and
station;"" and it also has a right to pass and repass over a highway in making up
its trains and shifting its cars, provided this is done only to a reasonable extent and
in a reasonable manner, without encroaching upon the rights of others who have
an equal right to use it.™

e. Tracks, Side-Traeks, Switches, and Turnouts. Subject to the rules as to

interference with public use,'' a railroad company may, as a necessary incident

to its right to construct and maintain its road, make a turnout in a street or high-

way to communicate with a depot, warehouse, or freight yard," and when the

necessities of the road require, it may construct and use in the street or highway
additional tracks, '^ side-tracks, or switch-tracks,'* and, if damages were assessed to

the adjacent owners under the original grant, as under general proceedings of appro-

priation, it may construct such additional tracks, without paying additional dam-
ages.'* The municipal authorities may under some statutes grant the right to con-

shall be stopped in any street, except at the
foot of the same for the reception and deliv-

ery of freight. State v. Atlantic, etc., K. Co.,

141 N. C. 736, 53 S. E. 290.
69. Glick I!. Baltimore, etc., E. Co., 19

D. C. 412, 21 D. C. 363; Hopkins v. Balti-

more, etc., R. Co., 6 Mackey (D. C.) 311.

70. Gahagan v. Boston, etc., R. Co., 1 Allen
(Mass.) 187, 79 Am. Dec. 724.
71. See supra, V, I, 2, c.

72. Knight v. Carrollton R. Co., 9 La. Ann.
284; New Orleans, etc., R. Co. v. New Orleans
Second Municipality, 1 La. Ann. 128 (hold-

ing that where the charter of a company au-
thorizes it to establish a railway along a pub-
lic street to a particular point, and to run a
locomotive on the road, the company will be
entitled to make a turnout from the main
track to communicate with a depot erected by
it near the terminus of the road, containing
the machinery necessary for reversing the en-

gine, etc., where no objection exists to the
construction of a turnout at that particular

point, subject, however, to the police power of

the municipality, where it is so constructed
and used as to interfere as little as possible

with the free use of the public way) ;

Gallagher v. Keating, 27 Misc. (N. Y.) 131,

58 N; Y. Suppl. 366 [affirmed in 40 N. Y.
App. Div. 81, 57 N. Y. Suppl. 632, 1123];
Philadelphia v. River Front R. Co., 133 Pa.

St. 134, 19 Atl. 356 (holding that a decree

entered by consent which directed that the

railroad company should lay " a single track

only, without sidings for standing or passing
trains," and should " at no time construct

any such switches or turn-outs " on said

streets, does not forbid the railroad company
from construcing a turnout connecting its

track with a warehouse).
73. Chicago, etc., R. Co. v. Eisert, 127 Ind.

156, 26 N. E. 759 (holding that a railroad

company, which has located a single track

along a city street under an ordinance grant-

ing it the right to construct its railroad

along the street within certain limits, and
under general proceedings of appropriation

in which damages were assessed to adjacent

landowners, is not restricted to one track,

but has the right to construct additional

[V, I, 2. d]

tracks if required by its business, if there is

sufficient room to do so within the prescribed

limits) ; Newark v. New Jersey Cent. R. Co.,

(N. J. Ch. 1907) 67 Atl. 1009; Varwig v.

Cleveland, etc., R. Co., 6 Ohio Cir. Ct. 439, 3

Ohio Cir. Dec. 528 ; Yost v. Philadelphia, etc.,

R. Co., 29 Leg. Int. (Pa.) 85.

Mich. Comp. Laws (1897), § .6234, author-
izing a railroad company to construct its
" road " upon or across a highway, relates to

its main line tracks and necessary side-tracks

in transporting passengers and freight, and
does not authorize the construction of addi-

tional tracks, occupying about two hundred
feet of the highway, for yard purposes, with-

out the consent of the highway commissioners.
Highway Com'rs v. Wabash R. Co., 148 Mich.
436, 111 N. W. 1090.

74. Hileman v. Chicago Great Western R.
Co., 113 Iowa 591, 85 N. W. 800 (holding
that a grant to a railway company of the

right to construct and forever maintain arid

operate its road in a street in front of

grantor's property, without any limitation

as to the number of tracks, includes the right

to any legitimate increase in the use of the

street by the company for the operation of

its road, including the right to maintain
necessary side-tracks) ; Beaver Borough v.

Beaver Valley R. Co., 217 Pa. St. 280, 66
Atl. 520 (holding that, where a railroad com-
pany has a right to maintain tracks in a
street one hundred feet wide, it may construct
a siding thereon if such siding does not un-
reasonably obstruct public travel) ; Houston
V. Gulf, etc., R. Co., (Tex. Civ. App. 1896) 35
S. W. 74 (holding that under an ordinance
granting a railroad company the right to

construct and maintain its railway upon a
certain street, said company has the right to

construct its road on said street, and such
additional switch tracks as may be con-
venient or necessary for the operation thereof,
and such right is not restricted by a further
provision authorizing it to construct on its

right of way such tracks and buildings on
its grounds as it may deem convenient or
necessary).

75. Chicago, etc., R. Co. v. Eisert, 127 Ind.
156, 26 N. B. 759.
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struct and operate such additional tracks and switches," provided they are not to

be used for private purposes only." But municipal authority to construct a single

track in a street confers no authority to construct a double track.''^ If the loca-

tion or route of a proposed railroad is indefinitely described upon the map filed

by the company and in the instrument executed by a property-owner conferring

a right of way upon it, the track as established at the time of the grant of the

right of way and with reference to the location of which the consent was given

should be held unchangeable, and additional tracks, switches, or sidings cannot

be constructed without the property-owner's permission or the acquisition of the

right through statutory condemnation proceedings." A railroad company
entitled to maintain and operate a single track in the highway becomes a tres-

passer if, without permission of the wner or acquisition of the right to do so, it

adds to its tracks by the construction of switches and sidings, and it is Uable to be

restrained in its operations and for the damages sustained.^

f. Mode and Extent of Use as Constituting a Nuisance. Where a railroad

company is authorized to construct and operate a railroad on a pubhc street or

highway, it may constitute a public nuisance for it to do so in an unauthorized

manner or for an unauthorized purpose, ^^ as where it constructs and operates

its road longitudinally on a street or highway without legislative authority, ^^

or where it has authority to construct for passenger cars only, and it afterward

without the proper authority uses the tracks for freight cars;*' or it may consti-

tute a nuisance for it to exercise the right to use the street or highway in such a
manner as to improperly or unreasonably obstruct the pubUc use thereof,** as

by erecting a freight depot in the center of a town, causing the obstruction of

streets by cars and rendering the streets dangerous,^ or by using the street as

a yard for switching and making up trains, thereby causing irreparable damage

76. Colorado Springs r. Colorado, etc., E.
Co., 38 Colo. 107, 89 Pac. 820; Brown v.

Chicago Great Western R. Co., 137 Mo. 529,

38 S. W. 1099, holding that since Const, art.

12, § 14, declares that all railways are " pub-
lic highways, and all railroad companies com-
mon carriers," a city may authorize a switch
track to be constructed in a public alley, on
an established grade, for the purpose of con-

necting the adjoining property-owners with
the main line.

Spur tracks.— Where, imder Georgia Laws
(1888), p. 146, incorporating a railroad com-
pany, it is granted the right by municipal
authorities in 1905 to lay a spur track in

the streets of a city, the right so granted
may be exercised independently of the ques-

tion whether the original charter right to lay
spur tracks was exhausted with the first use.

Bonner v. Milledgeville E. Co., 123 6a. 115,

50 S. E. 973.

77. Brown v. Chicago Great Western E.
Co., 137 Mo. 529, 38 S. W. 1099, holding that

the mere fact that a railroad company limits

the use of a switch track to the carriage of

property does not make the use of the track
private.

A city council cannot authorize a permanent
switch track, for a private business only,

along a street and across a sidewalk, from
a steam railroad in the street, to the detri-

ment of people residing on the street, and
to the damage of their abutting property,
the streets being dedicated to public use.

Cereghino v. Oregon Short Line R. Co., 26
Utah 467, 73 Pac. 634, 99 Am. St. Rep. 843.

78. Klosterman v. Chesapeake, etc., R. Co.,

56 S. W. 820, 22 Ky. L. Rep. 192, 114 Ky.
426, 71 S. W. 6, 24 Ky. L. Rep. 1183, 1233.

79. Stephens v. New York, etc., E. Co., 175
N. Y. 72, 67 N. B. 119.

80. Stephens v. New York, etc., R. Co., 175

N. Y. 72, 67 N. E. 119 {reversing 61 N. Y.
App. Div. 612, 70 N. Y. Suppl. 1149].

81. McCartney u. Chicago, etc., R. Co., 112

111. Oil; State v. Louisville, etc., R. Co., 86
Ind. 114; Dulaney u. Louisville, etc., R. Co.,

100 Ky. 628, 38 S. W. 1050, 18 Ky. L. Rep.
1088.
A railroad company using for a terminal

yard a portion of a street over which it has
only a right of way is responsible for any
nuisance, public or private, thereby created.

Pennsylvania E. Co. v. Thompson, 45 N. J.

Eq. 870, 14 Atl. 897, 19 Atl. 622; Pennsyl-

vania E. Co. B. Angel, 41 N. J. Eq. 316, 7

Atl. 432, 56 Am. Eep. 1.

83. Burlington v. Pennsylvania E. Co., 56
N. J. Eq. 259, 38 Atl. 849 [affirmed in 58

N. J. Eq. 547, 43 Atl. 700]; Pittsburg, etc.,

R. Co. V. Hood, 94 Fed. 618, 36 C. C. A. 423.

83. McCartney v. Chicago, etc., R. Co., 112

111. 611.

84. State v. Louisville, etc., R. Co., 86

Ind. 114; Eandle v. Pacific E. Co., 65 Mo.
325. And see infra, VI, B, 3, c.

Operation as nuisance see infra, X, A, 3, b.

Piling ties on the highway as a nuisance

see Forsythe v. Canadian Pac. E. Co., 10 Ont.

L. Rep. 73, 6 Ont. Wkly. Rep. 242.

85. Hickory v- Southern R. Co., 141 N. C.

716, 53 S. E."955.
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to the owners of adjoining property.*" But a railroad company cannot be charged

with maintaining a pubHc nuisance where the obstruction caused by its tracks,

switches, cars, etc., is no greater than is required by a reasonable use.*' A switch-

track which is part of a general railway system, and which is open to aU persons

for shipping purposes is a pubUc utility, and does not constitute, when laid in a

pubhc street, a pubUc nuisance per .se,^' although from its location and surroimd-

ings only a hmited number of persons wiU have occasion to use it.'°

g. Remedies By or Against Companies. Although a citizen cannot prevent

the application of streets by a lawful authority to the use of a railroad company for

a right of way,™ he may insist that such streets be used in a manner not calculated

to inflict unnecessary injury; " and if he is specially injured by an obstruction

or other interference, caused without authority or by the negligence or carelessness

of .the railroad company, he may maintain an action for damages, °^ or if the injury

is such that he has no adequate remedy at law, he may maintain an injunction

to restrain the railroad company from doing the unauthorized or negUgent acts

which threaten the injury."^ But equity will not enjoin a railroad company

86. Galveston, etc., R. Co. v. Miller, (Tex.
Civ. App. 1906) 93 S. W. 177.

87. State v. Louisville, etc., R. Co., 86
Ind. 114; Drake v. Hudson River R. Co., 7

Barb. (N. Y.) 508.
Laying second track.— For a railroad com-

pany which has acquired the right to run
through a city street to lay a second track
is not necessarily a. nuisance; but the cir-

cumstances of the case and actual hindrance
to travel must be considered. Davis v. Chi-

cago, etc., R. Co., 46 Iowa 389 ; Dulaney v.

Louisville, etc!, R. Co., 100 Ky. 628, 38 S. W.
1050, 18 Ky. L. Rep. 1088, holding that the

maintenance of double railroad tracks or an
unimproved street sixty feet wide will not
support a suit for injunctioii or action for
damages by the owners of unimproved abut-

ting property, where twenty-one feet, inclu-

sive of space to be occupied by sidewalks, is

left on either side of the tracks. The mere
imposition of more railway tracks, or the in-

creased use of the tracks beyond what may
originally have been thovight probable, re-

sulting from the location of defendant's depot
on land acquired by it does not constitute a
nuisance. Oklahoma City, etc., R. Co. t>.

Dunham, 39 Tex. Civ. App. 575, 88 S. W.
849.

The ordinary use of a railroad yard for

the purpose of parking cars cannot be inter-

fered with by assuming that it is a nuisance
•per se. State v. Marshall, 50 La. Ann. 1176,

24 So. 186.

88. Davis v. Baltimore, etc., R. Co., 102
Md. 371, 62 Atl. 572; Wolfard t'. Fisher, 48
Oreg. 479, 84 Pac. 850, 87 Pac. 530, 7 L. R. A.
N. S. 991; Stockdale v. Rio Grande Western
R. Co., 28 Utah 201, 77 Pac. 849.

89. Stockdale v. Rio Grande Western R.
Co., 28 Utah 201, 77 Pac. 849.

90. Laviosa v. Chicago, etc., R. Co., Mc-
Gloin (La.) 299.

91. Laviosa v. Chicago, etc., R. Co., Me-
Gloin (La.) 299.

93. Cadle v. Muscatine Western R. Co., 44
Iowa 11 (holding that where a railroad com-
pany, acting under the authority of a statute

or a municipal ordinance, negligently and
carelessly appropriates a street, thereby un-

[V, I, 2, f]

necessarily increasing the injury to an ad-

joining property-owner, he may recover dam-
ages, not for the fact of the appropriation,

but for the negligent and improper selection

of the line on the street) ; Alabama, etc., R.

Co. V. Inge, (Miss. 1897) 22 So. 294; Com. v.

Erie, etc., R. Co., 27 Pa. St. 339, 67 Am. Dee.

471. See Day v. Grand Trunk E. Co., 5

U. C. C. P. 420.

A property-owner who has consented to

the construction and operation of a single-

track railroad in front of his premises may
recover damages resulting from the operation

by the railroad company of additional tracks

without right, so far as such damages are

separable from the injury consequent upon
the operation of the single track. Stephens
V. New York, etc., R. Co., 175 N. Y. 72, 67

N. E. 119 [reversing 61 N. Y. App. Div. 612;

70 N. Y. Supp). 1149].
93. Bond v. Pennsylvania Co., 171 111. 508,

49 N. E. 545 [reversing 69 111. App. 507];
Roman v. Strauss, 10 Md. 89 (holding that

a bill for injunction, alleging that an alley

over which complainants are entitled to a
right of way is the only reasonably con-

venient mode of reaching their property and
place of business, the streets bounding thereon
being already rendered nearly impassable by
railroad tracks, and that defendants are

about to obstruct this alley by laying a rail-

road track across it, by which complainants
will be subject to irremediable damages, is

.sufficient to warrant the granting of an in-

junction to prevent such obstruction) ; Kem-
ble r. Philadelphia, etc., R. Co., 140 Pa. St.

14, 21 Atl. 225.

Station.— Where an encroachment is about
to be attempted, a citizen owning property on
the opposite side of the street, whose light

and view are interfered with, and whose right
to use the street may be interfered with by
increased travel in the future, and who has
bought his property according to a plan of

lots on which the street was indica-ted, has a
standing in equity to enjoin the railroad com-
pany from encroaching on the street for sta-

tion purposes. Riley v. Pennsylvania Co., 32
Pa. Super. Ct. 579.

Pleading.^ An injunction will not be
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from using a public street, at the instance -of a private citizen, wliere he has an
adequate remedy at law,"* or where the injury is due merely to a proper use

and operation of the road.'^ An injunction will he at the instance of a railroad

company to enjoin the enforcement of an ordinance which has for its purpose
the destruction of the company's legally vested right to use a street for railroad

purposes,'^ and to prevent the city authorities from tearing up its tracks." Where
a railroad company is unlawfully obstructing a street or highway, a writ of man-
damus to compel it to remove its structures may be maintained by the city,''

or by a private relator, suing as a citizen and taxpayer,"" unless the city has, by
its acts and conduct, estopped itself to assert its right to an unobstructed use of

the street.* If an obstruction is caused by the neghgence of the railroad company
an indictment may Ue.^

J. Rights in and Use of Road or Land of Another Railroad ^ —
1. Nature and Extent of Right or Use in General. As a general rule one railroad

granted restraining a railroad company from
constructing its road in a public street, where
there is no allegation that it is about to, or

threatens to, obstruct the street. People V.

Now York, etc., R. Co., 45 Barb. (N. Y.) 73,

26 How. Pr. 44. The mere allegation of irre-

parable mischief from the acts complained of

is not sufficient, but the facts must be stated

to show that the apprehension of injury is

well founded. People v. New York, etc., R.
Co., Awpra,

Parties.— In an action against a railroad

company to restrain it from extending its

road in the city of New York, and to annul
an ordinance of the common council granting
permission to the company to extend its road,

the city is a necessary and proper party,

where the common council, on granting such
permission, has reserved to the city ten per

cent of the gross receipts from travel on the
portion of the road to be extended. People
». New York, etc., R. Co., 45 Barb. (N. Y.)

73, 26 How. Pr. 44.

An abutting owner who must use a street

as a means of access to his property has a
special interest therein, which gives him a
standing to invoke the aid of equity to pre-

vent an unlawful obstruction of the street

which other members of the general public

have not. Riley v. Pennsylvania Co., 32 Pa.

Super. Ct. 579; Pepper v. Union R. Co., 113

Tenn. 53, 85 S. W. 864.

94. Mills V. Parlin, 106 HI. 60.

95. Conabeer v. New York Cent., etc., R.
Co., 156 N. Y. 474, 51 N. B. 402 [affirming

84 Hun 34, 32 N. Y. Suppl. 6] . See Magee v.

London, etc., R. Co., 6 Grant Ch. (U. C.)

170.

Where an abutting owner is bound by the

consent of his grantor to the use by a rail-

road of a right of way over land which after-

ward becomes a public street, he cannot en-

join the construction of additional tracks, on
the ground that they would constitute an ad-

ditional burden, if it does not appear that the

amount of traffic would be increased. Cona-
beer V. New York Cent., etc., R. Co., 156 N. Y.

474, 51 N. E. 402 [affvrming 84 Hun 34, 32
N. Y. Suppl. 6].

96. Mobile v. Louisville, etc., E. Co., 84
Ala. 115, 4 So. 106, 5 Am. St. Rep. 342, hold-

ing that where a company is legally vested

with the right to load and unload its freight

cars on a city street, and the city attempts,

by ordinance, to stop the exercise of the right,

thus paralyzing the freight business of the

company in the city, equity will interfere to

protect the franchise.

A court of equity will not refuse to inter-

fere by injunction in such a case for the rea-

son that the attempted destruction of the

franchise is accompanied by acts constituting

personal trespasses, or for the reason that

the ordinance is quasi-criminal in character.

Mobile V. Louisville, etc., R. Co., 84 Ala. 115,

4 So. 106, 5 Am. St. Rep. 342.

97. Belington, etc., R. Co. v. Alston, 54

W. Va. 597, 46 S. E. 612.

98. People v. Rock Island, 215 HI. 488, 74
N. E. 437, 106 Am. St. Rep. 179.

Mandamus to railroad companies generally

see Mandamus, 26 Cyc. 365 et seq.

Discretion of court.— The fact that a rail-

road occupying a street with its tracks and
buildings has left an unobstructed street suffi-

ciently wide to fully accommodate public

travel does not affect the legal rights of the

public to the portion of the street occupied

by the railroad, but is a circumstance to be

considered by the court in exercising its dis-

cretion in granting or denying a writ of man-
damus to compel the company to remove its

structures from the street. People v. Rock
Island, 215 111. 488, 74 N. E. 437, 106 Am.
St. Rep. 179.

99. People v. Rock Island, 215 111. 488, 74

N. E. 437, 106 Am. St. Rep. 179.

An abutter, who, for a consideration, has
granted to a company the right to use the

street for railroad purposes, cannot, in his

individual capacity, successfully maintain

mandamus proceedings to compel the company
to remove its structures from the street, but

may, as a citizen, enforce by mandamus any
right which the public has in the street, in

which case his success in the proceeding is

dependent on the continued existence of the

public right. People v. Rock Island, 215 111.

488, 74 N. E. 437, 106 Am. St. Rep. 179.

1. People V. Rock Island, 215 111. 488, 74
N. E. 437, 106 Am. St. Rep. 179.

2. Com. V. Brie, etc., R. Co., 27 Pa. St.

339, 67 Am. Dec. 471. And see infra, VI, K.
3. Conflicting locations see supra, IV, F.

[V, J. 1]
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company cannot enter upon or use the tracks, depots, right of way, or other

property of another raihoad company without the latter's consent,* even though
the act of the first company in building the track in question was vLtra vires.

^

Such right, however, may be acquired by virtue of an agreement between the

companies, ° by virtue of a constitutional, statutory, or municipal regulation,'

hj virtue of a covenant in the original grant,' or by the exercise of tibe power
of eminent domain." The mere fact that a junior company locates its right of
way over the land of an existing company and files an act or instrument of appro-
priation gives it no interest or right in the right of way or other real estate of the
senior company.'" In respect to lands, however, which the senior company has
not devoted to public use, if the senior company permits the junior company
to use such land, it cannot afterward restrain it from laying a side-track thereon

within the limits of its right of way." Where such right is acquired, the second
company can only make such reasonable use of the road and other property as

is necessary to effectuate the common object," and has no right to so use it as to

deprive the first company of its use." A decree that a railroad company shall

enjoy the joint and equal use of the right of way, tracks, side-tracks, switches,

turn-tables, and other terminal facilities of another railroad between certain limits,

entitles the former company to the joint use of the entire strip between the limits

named, which the latter company had acquired to use for railroad purposes at

the date of the decree; " and in the absence of proof of such a change of conditions

since its entry as would render its enforcement imjust, the former company is

entitled to the use of the entire strip and facilities; '^ but such a decree does not
give the former company the right to the use of tracks, lines, or the facilities of

the latter company outside of lie limits of the strip owned by it at the date of

the decree."

2. Statutory or Municipal Regulations. Where the right to use another com-
pany's right of way, etc., is acquired by a municipal ordinance or constitutional

or statutory provision, +,he rights of the railroad company thereunder are governed
by a proper construction of the language used in the particular ordinance," charter,

Right to cross other railroads see imfra, 10. Chicago, etc., R. Co. v. Cincinnati, eta,
VI, C. E. Co., 126 Ind. 513, 26 N. E. 204. See also

4. See Texarkana, etc., R. Co. v. Texas, Grand Junction R. Co. v. Midland R. Co., 7
etc., R. Co., 28 Tex. Civ. App. 551, 67 Ont. App. 681. "

S. W. 525. 11. Chicago, etc., R. Co. v. Cincinnati, etc.,

Where a lumber company and a railroad R. Co., 126 Ind. 513, 26 N. E. 204.
company construct a spur track from the for- 12. Lathrop v. Junction R. Co., 14 Phila.
mer's premises to the latter's line the former (Pa.) 438.
has no right to authorize a use of the spur by 13. Lathrop v. Junction R. Co., 14 Phila.
another railroad. Texarkana, etc., R. Co. v. (Pa.) 438.

Texas, etc., R. Co., 28 Tex. Civ. App. 551, 67 The right to use the " right of way " of
S. W. 525. another company includes the right to use

5. Texarkana, etc., R. Co. v. Texas, etc., the tracks, switches, turnouts, turn-tables,
R. Co., 28 Tex. Civ. App. 551, 67 S. W. and other terminal facilities constructed on
525. the right of way. Joy v. St. Louis, 138 U. S.

That a switch was built by a railroad com- 1, 11 S. Ot. 243, 34 Ii. ed. 843 [affirming 29
pany without legislative authority does not Fed. 546].
give a mining company owning the land ad- 14. St. Louis, etc., R. Co. v. Wabash, etc.,

jacent to such switch the right to use the R. Co., 152 Fed. 849, 81 0. C. A. 643 [revers-
same without permission of the railroad com- ing 144 Fed. 476].
pany. Coe v. New Jersey Midland R. Co., 15. St. Louis, etc., R. Co. «. Wabash, etc.,

28 N. J. Eq. 100 [affirmed in 28 N. J. Bq. R. Co., 152 Fed. 849, 81 C. C. A. 643 [rever»-

593]. ing 144 Fed. 476].
6. Chicago, etc., R. Co. v. Cincinnati, etc., 16. St. Louis, etc., R. Co. o. Wabash, etc.,

R. Co., 126 Ind. 513, 26 N. E. 204. And see R. Co., 152 Fed. 849, 81 C. C. A. 643 [revers-

infra, V, J, 3; VII, D. ing 144 Fed. 476].
7. Chicago, etc., R. Co. v. Cincinnati, etc., 17. Capdevielle p. New Orleans, etc., R.

R. Co., 126 Ind. 513, 26 N. E. 204. And see Co., 110 La. 904, 34 So. 868, holding that the
infra, V, J, 2. municipality of New Orleans has authority

8. See supra, V, G, 2 text and note 92. through the action of the city council to

9. See Eminent Domain, 15 Cyc. 617 et adopt an ordinance granting the right of

seq. use to a railroad company of designated

[V, J, 1]
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or other statutory provision," or act of congress," granting or permitting such
right, and such provisions usually require that the second company shall pay a
fixed or reasonable compensation for the use of the first company's road.^" The
right of one railroad company to locate on or use the road of another company
within city hmits may be acquired by virtue of an ordinance granting a right of

way to such other company, as where the ordinance provides that the grantee's

road within the city hmits shall be open to all other railroad companies obtaining

permission of the city; ^' and the right to use the tracks under such an ordinance
is not affected by a further provision therein in regard to the method by which
compensation shall be made by the second company.^^ Where a contract by a

tracks and to provide for permitting other
railroads along these tracks on the same
terms as those granted to the original com-
pany.
A covenant on the part of a railroad com-

pany In a grant of a right of way through a
park to permit other railroads to use the
right of way is binding on another company
which, by the same instrument, acquires the
right of way in common with the grantee
" under the same terms and conditions as
tSioae imposed on such grantee." Joy v. St.

Louis, 138 U. S. 1, 11 S. Ct. 243, 34 L. ed.
81*3 [affirming 29 Fed. 546].

18. Googins v. Boston, etc., R. Co., 155
Mass. 505, 30 N. E. 71 (hoiang that St.

(1866) e. 278, § 3, which authorizes the Bos-
ton and Worcester Railroad Company to take
the railroad property hereafter known as the

Union Railroad and Grand Junction Railroad
and to locate, construct, and maintain a rail-

road thereupon and thence upon and over any
intervening land to whomsoever belonging,
grants the right to take the land on which
the railroad was built and not merely the
prior company's title thereto) ; Providence,
etc., R. Co. 1?. Norwich, etc., R. Co., 138 Mass.
277 (construing St. (1871) c. 343); Lowell,
etc., R. Co. V. Boston, etc., R. Co., 7 Gray
(Mass.) 27 (construing St. (1846) c. 157;
St. (1855) c. 191); Boston, etc., R. Corp.

V. Salem, etc., R. Co., 2 Gray (Mass.) 1

(construing St. (1852) c. 118); Greenville,

etc., R. Co. V. €rey, 62 N. J. Eq. 768, 48
Atl. 568 [reversing 60 N. J. Eq. 153, 46 Atl.

636] (construing Gen. St. p. 2660, par. 83,

and p. 2654, par. 61, as authorizing the con-

struction and operation of more than one
railroad upon the same surveyed route or
location) ; Pennsylvania R. Co. v. Canal
Com'rs, 21 Pa. St. 9 (construing the act of

1834 and the act of March, 1847, as not
authorizing the Pennsylvania Railroad Com-
pany to use the tracks of the Columbia and
Philadelphia railroad, which was a state

railroad).
After-acquired road.—A reservation in the

charter of a railroad company of a right to

authorize other railroad corporations to enter

upon and use the railroad extends to a
branch railroad purchased from another cor-

poration whose charter contained no such
reservation, although the legislature, since

the purchase, has enacted that the purchas-
ing corporation " shall have all the powers
and privileges, and be subject to all the

duties, restrictions and liabilities " set forth

in the charter of the purchased road. Lex-
ington, etc., R. Co. V. Fitchburg R. Co., 14

Gray (Mass.) 266.

Mo. Rev. St. (1889) § 2742, which provides

that where lands are condemned for depot

purposes " any other railroad company shall

have the right to use said depot grounds for

depot purposes, with the necessary buildings,

turnouts, sidings, switches and other con-

veniences in furtherance of said purpose

"

authorizes not only the construction of a

union depot but also separate depots together

with the sidings, switches, and other conveni-

ences in furtherance of such purpose. Stevens

V. St. Louis, etc., R. Co., 152 Mo. 212, 53

S. W. 1066.

Combination.— Under a statute (Mass. St.

(1852) c. 118) authorizing such b^ right,

railroad companies cannot combine their rail-

roads so as to form one continuous line con-

trary to the rights conferred on them by their

charters. Boston, etc., R. Corp. v. Salem,

etc., R. Co., 2 Gray (Mass.) 1.

19. See Mason City, etc., R. Co. v. Union
Pac. R. Co., 124 Fed. 409 [affirmed in 128

Fed. 230, 64 C. C. A. 348], construing Act
Feb. 24, 1871, c. 67, and Act July 25, 1866,

c. 246, as imposing upon the Union Pacific

Railroad Company the duty of permitting
other companies whose roads terminated at

Council Bluffs or Omaha to use a bridge con-

structed over the Mississippi river at Quincy.
Act of congress of March 3, 1875, relating

to the use of canons, passes, and defiles by
railroad companies, which provides that no
company which locates its line through such
place shall prevent any other company from
the use and occupancy of the same canon,

pass, or defile for the purposes of its road in

common with the road first located, mC ais

that where there is a caHon, pass, or defile

so narrow as not to admit of the passage of

two roads conveniently, it may be used by
two or more railroads; but only in cases of

necessity can one company go upon the right

of way of another company for the purpose
of building its road. Denver, etc., R. Co.

V. Denver, etc., R. Co., 17 Fed. 867, 5 Mc-
Crary 443. See Denver, etc., R. Co. v. Ailing,

99 U. S. 463, 25 L. ed. 438.

20. See Lowell, etc., R. Co. v. Boston, etc.,

R. Corp., 7 Gray (Mass.) 27; and cases cited

supra, notes 17-19.

21. Chicago, etc., R. Co. v. Kansas City,

etc., R. Co., 38 Fed. 58.

23. Chicago, etc., R. Co. v. Kansas City,

etc., R. Co., 38 Fed. 58.

[V, J, 2]
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city with a railroad company permits it to coDstnict its tracks through its streets

on the condition that the company permit any other railroad company to use the

tracks on paying a pr'^ rata share of the cost of construction, all railroads which

have a terminus in such city are entitled upon complying with the terms of the

contract to use the tracks of the first company,^ without regard to whether they

are operating under foreign or domestic charters; ^ and if the contract places no

hmit on the time when other railroads may come in or on the number, a delay in

making application during which other roads have come in is no ground for exclud-

ing an appUcant,^^ unless it is shown that the road wiU be overburdened ;
^* nor is

it a ground for excluding an applicant that a portion of the tracks were built on

private property,^' or that the applicant by the terms of its charter can use only

animal power when such applicant has for years used steam power with the

sanction of the city.^*

3. Contracts and Agreements Between Bailroad Companies. Where the right

is acquired by agreement between the companies, the rights and Uabilities of

each thereunder is governed by the terms of such agreement.^' A railroad com-

pany having a hcense from another company to use its right of way may do

thereon any act which is necessary to the full enjoyment of the hcense, although

the terms of the hcense must be strictly followed and cannot be extended or

varied.^ Although the contract between the companies may have been irregular,

if the second company takes possession thereunder and expends large sums of

money on the road to which the directors and stock-holders of the first company
do not object, they are estopped from afterward denying the validity of the

23. Louisville, etc., R. Co. v. Mississippi,

etc., R.. Co., 92 Tenn. 681, 22 S. W. 920.

!34. Louisville, etc., R. Co. v. Mississippi,

etc., R. Co., 92 Tenn. 681, 22 S. W. 920.

25. Louisville, etc., R. Co. v. Mississippi,

etc., R. Co., 92 Tenn. 681, 22 S. W. 920.

26. Louisville, etc., R. Co. v. Mississippi,

etc., R. Co., 92 Tenn. 681, 22 S. W. 920.

27. Louisville, etc., R. Co. v. Mississippi,

etc., R. Co., 92 Tenn. 681, 22 S. W. 920.

28. Louisville, etc., R. Co. v. Mississippi,

etc., R. Co., 92 Tenn. 681, 22 S. W. 920.

29. Lathrop v. Junction R. Co., 14 Fed. Cas.
No. 8,110, 9 Wkly. Notes Cas. (Pa.) 277.

The word " free " in a contract by which
one railroad company, for a sufficient consid-

eration, gives to another the " perpetual and
free use of the right of way" and where no
compensation is claimed imtU some years af-

terward, means free from compensation and
not merely uninterrupted use. Alabama
Great Southern R. Co. v. South Alabama, etc.,

R. Co., 84 Ala. 570, 3 So. 286, 5 Am. St. Rep.
401.

Joint interest.—An agreement to pennit
one railroad company to construct and main-
tain, at its own expense, a track through
another's yard to connect with a side-track of

such other, grants a joint interest in that

part of the yard to be used by both in the

interchange of business and each company has
the right to use the connecting track for the

purpose of interchanging freight and passen-

gers and transfer of cars from one main track

to the other; but neither company has the

right to use it for any other purpose without
the consent of the other. Louisville, etc., R.

Co. V. Kentucky Midland R. Co., 95 Ky. 550i,

26 S. W. 532, 16 Ky. L. Rep. 74.

Power to contract.— The provision of N. Y.

[y, J, 2]

Const, art. 3, § 18, prohibiting legislation

authorizing the " construction or operation

of a street railroad," except in the cases

specified, is prospective in its operation,

and had no reference to or effect upon previ-

ously existing laws. Accordingly it was held

that said provision did not affect the pro-

vision of the Railroad Act of 1839 (Laws
(1839), § 1, c. 218), authorizing railroad cor-

porations to contract with other like corpora-

tions "for the use of their respective roads;"
and that a contract between a railroad com-
pany which had acquired the right and had
constructed and was operating a road over

Atlantic avenue in the city of Brooklyn, and
the defendant, by which the latter was au-

thorized to run its trains over the road of

the former on said street, was not forbidden

by said constitutional provision. People v.

Brooklyn, etc., R. Co., 89 N. Y. 75.

30. Augusta, etc., R. Co. v. Augusta South-
ern R. Co., 96 Ga. 562, 23 S. E. 501 (holding

that a license to a company operating a nar-

row gauge railroad to use a right of way does

not authorize the licensee to operate a stand-

ard gauge track over the road) ; Chicago,
etc., R. Co. V. Cincinnati, etc., R. Co., 126

Ind. 513, 26 N. E. 204.
Side-tracks, etc.—^An agreement by which

one railroad company acquires the right to

run its track over the right of way and
track of another company on the grounds of

the latter does not authorize the junior com-
pany in the absence of express stipulation to

lay side-tracks, turnouts, or switches on the

right of way or other grounds which the

senior company had acquired for use in the
discharge of its public duties, as such right

in the junior company can be acquired only
by mutual agreement between the two com-
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agreement on the ground of irregularity." Where a railroad company permits

its charter to be used for purposes of condemnation of lands for another company's

railroad and the latter locates its road, pays and takes title ta its own name, the

road is the property of the latter company; and if in such case any of the land

condemned was paid for by the former company with its own funds which have

not been repaid to it, the latter company is boimd to refund such amount.^^

4. Powers and Proceedings of Railroad Commissioners and Other Officers.

Under some ordinances or statutes the power of regulating the details of the loca-

tion and use of the track of one company by another is vested in certain officers or

commissioners,^ such as the power of fixing the rate of compensation to be paid

by the second company .''' Thus under some statutes, if the companies fail to

agree upon the location and use of tracks for a right of way of one of the com-

panies by the other, the power to determine such matter is placed in the railroad

commissioners,^ who may also establish reasonable regulations upon which the

second company may use the tracks and right of way of the first company.""

5. Rights and Remedies of Parties. In a proper case an injunction may be

issued to restrain one railroad company from imlawfuUy interfering with the

right of way of another company."' Thus where a second company has a right

panies. Chicago, etc., E. Co. v. Cincinnati,
etc., R. Co., 126 Ind. 513, 26 N. E. 204.

31. Mahaska County K. Co. v. Des Moines
Valley E. Co., 28 Iowa 437.

32. Coe V. New Jersey Midland R. Co., 31
N. J. Eq. 105..

33. See Atty.-Gen. v. Eitchburg E. Co., 142
Mass. 40, 6 N. E. 854 (construing St. (1881)
c. 230; St. (1880) c. 261); Gallagher v.

Keating, 27 Misc. (N. Y.) 131, 58 N. Y.
Suppl. 366 (construing Charter, §§524, 525).
Such regulations must be consistent with

the contracts already in existence as to the
management of the road, so far as the parties
entitled to the benefit of such contracts are
concerned. Atty.-Gen. -y. Eitchburg R. Co.,

142 Mass. 40, 6 N". E. 854.

An ordinance providing for the appointment
of arbitrators to determine a controversy
arising between any company to which the

city may grant the use of the tracks and the

railroad company to which the original grant
was made gives the arbitrators authority to
settle disagreements in matters of detail in

which the municipality could have no great
concern, except to the extent that the gran-
tees may undertake to act in contravention

of the city's interests; and under such an or-

dinance the city has a right, which cannot be
denied, in organizing the board, and the right

to be heard before the courts in regard to an/
management affording ground for complaint.

Capdevielle v. New Orleans, etc., E. Co., 110
La. 904, 34 So. 868.

34. Concord, etc., E. Co. v. Boston, etc., R.
Co., 68 N. H. 519, 39 Atl. 1073, construing
Laws (1855), c. 1666, § 3; Laws (1858),
c. 2125, § 2.

Where referees appointed on notice under
N. H. Pub. St. c. 157, § 12, to determine all

the unsettled claims relative to the use of the

tracks of one railroad company by another
and to determine the rates and terms for

such use thereafter, report that the second
company shall pay a certain rate, but fail

to state whether that rate shall take effect

from the date of the service of the notice or

from the filing of the report, such report is

sufRciently uncertain to require its recommit-
ment to the referees for a specific finding on
that point, since the determination of tha

rate to be paid from the time of the service

of notice is a matter within the authority of

the referees. Concord, etc., R. Co. v. lioston,

etc., R. Co., 68 N. H. 519, 39 Atl. 1073.

Where, after the expiration of a judgment
on an award fixing the rates of compensa-
tion, the parties continue to pay and receive

rates as fixed, they will be bound by such
rate so long as it is paid and received with-
out objection, but on notice of an objection

being served the implied contract existing be-

tween the parties is terminated, and the
amount to be paid thereafter becomes a mat-
ter for legal adjudication under N. H. Pub.
St. c. 157, § 12. Concord, etc., E. Co. v.

Boston, etc., E. Co., 68 N. H. 519, 39 Atl.

1073.

35. Chicago, etc., E. Co. v. Cincinnati, etc.,

E. Co., 126 Ind. 513, 26 N. E. 204 (construing
Eev. St. (1881) § 3903, subs. 6) ; Providence,

etc., E. Co: V. Norwich, etc., R. Co., 138 Mass.
277.

36. Providence, etc., R. Co. v. Norwich, etc.,

E. Co., 138 Mass. 277.
37. Chicago, etc., R. Co. v. Cedar Eapida,

etc., R. Co., 67 Iowa 324, 25 N. W. 264 (de-

murrer to answer overruled) ; Boston, etc.,

R. Corp. V. Salem, etc., E. Co., 2 Gray
(Mass.) 1; Pennsylvania Schuylkill Valley
E. Co. V. Philadelphia, etc., E. Co., 160 Pa.

St. 232, 28 Atl. 771; Texarkana, etc., E. Co.

V. Texas, etc., E. Co., 28 Tex. Civ. App. 551,

67 S. W. 525.

Laches.— The doctrine that an injunction

will not be granted where the complainant
has been guilty of laches applies with special

force in a case where the construction of a

railroad by one railroad company over the

land of another railroad company is sought
to be restrained by the latter. Pennsylvania
E. Oo.'s Appeal, 3 Walk. (Pa.) 454.

Defense.— In proceedings by a railroad
company which operates a railroad on a cer-
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in case of necessity to intrude upon the right of way of another company, the

company having a prior right may enjoin intrusion thereon by the company
until facts are shown making it necessary for such company to come on the right

of way; ^' and in a suit for such injunction the second company may show such

necessity and enforce its right to enter upon and use the right of way by a cross

bill.'* But the exercise of a later granted franchise will not be restrained unless

its exercise will interfere with or obstruct the actual operation and exercise of

the prior franchise;^ and one railroad company will not be enjoined from con-

structing its road upon another railroad compa,ny's land which is not in actual

use.*' So where a railroad company has lost its right to occupy a certain route

by consenting to its use by another road, it will be enjoined from interfering

with such use; ^ nor can it afterward enjoin the latter company from using the

land within the limits of its right of way.*^ Where several railroad companies

agree to connect their termini in a city by a short connecting road and for that

purpose organize a new corporation, a preliminary injunction may be granted to

restrain such new corporation from declining or refusing to furnish motive power
over its whole road to cars arriving over one of such connecting roads,** and to

restrain one of the connecting companies from hindering or interfering with such

performance.*^ But where the facts are in dispute a temporary injunction will

not be granted to restrain a company in possession from doing acts which do not

work such an injury as cannot be compensated or redressed by final judgment; *'

nor will a temporary injunction be granted in such case on the ground that the

company in possession does not possess the franchise claimed.*' So where the

right of one railroad company under a municipal ordinance to use the road of

another company within the city limits is doubtful, a court of equity will not

grant a preliminary mandatory injunction to compel permission of such use.*'

Ejectment may be maintained by one railroad company to recover possession of

a portion of its right of way from another railroad company, which is wrongfully

withholding the same,*° unless it is estopped to enforce such remedy, in which
case its remedy is limited to an action to recover compensation therefor.^" So
in a proper case the second company may maintain a bill for specific performance
of the deed or grant, under which it claims the right to use the first company's
right of way.^'

tain street to enjoin defendant from con- R. Co., 128 Ind. 513, 26 N. E. 204, holding
Btrueting a railroad on the same street, it is that where one railroad company has al-

no defense that plaintiff obtained consent to lowed another company to cross its land
construct its track on the said street by which was neither acquired nor used by it for

agreeing that it would permit its. tracks to any public use, it cannot afterward enjoin
be crossed by those of defendant without re- the latter company from laying a side-track
quiring compensation. Louisville, etc., R. thereon.

Co. V. Mobile, etc., R. Co., 124 Ala. 162, 26 44. Lathrop v. Junction R. Co., 14 Fed.
So. 895. Cas. No. 8,110, 9 Wkly. Notes Cas. (Pa.) 277.
38. Denver, etc., R. Co. v. Denver, etc., R. 45. Lathrop v. Junction R. Co., 14 Fed.

Co., 17 Fed. 867, 5 McCrary 443. See Denver, Cas. No. 8,110, 9 Wkly. Notes Cas. (Pa.) 277.

etc., R. Co. V. Ailing, 99 U. S. 463, 25 L. ed. 46. Troy, etc., R. Co. v. Boston, etc., E.
438. Co., 13 Hun (N. Y.) 60.

39. Denver, etc., R. Co. v. Denver, etc., R. 47. Pennsylvania R. Co.'s Appeal, 3 Walk.
Co., 17 Fed. 867, 5 McCrary 443. (Pa.) 454.

40. Pennsylvania R. Co.'s Appeal, 3 Walk. 48. Chicago, etc., R. Co. v. Kansas, etc.,

(Pa.) 454. R. Co., 38 Fed. 58.

41. Pennsylvania R. Co.'s Appeal, 3 Walk. 49. Tennessee, etc., R. Co. v. East Alabama
(Pa.) 454. R. Co., 75 Ala. 516, 51 Am. Rep. 475; Fresno
42. Grey v. Greenville, etc., R. Co., 60 St. R. Co. v. Southern Pao. E. Co., 135 Cal.

N. J. Eq. 153, 46 Atl. 636 [reversed in 62 202, 67 Pac. 773. And see Ejectment, 15

N. J. Eq. 768, 48 Atl. 568, on the ground that Cyc. 25.

the evidence did not establish a loss, by con- 50. Fresno St. R. Co. v. Southern Pac. R.
sent, by defendant of the right claimed and Co., 135 Cal. 202, 67 Pac. 773.
that the injunction therefore should be dis- 51. South Alabama, etc., R. Co. v. High-
solved], land, Ave., etc., R. Co., 117 Ala. 395, 23 So.

43. Chicago, etc., R. Co. v. Cincinnati, etc., 973.

[V, J. 5]
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K. Conveyances or Releases by Railroad Company =* — i. power to
Make and Validity of Conveyance or Release. A railroad company may be
authorized by its charter or governing statute to sell and convey its right of way
or other interest in land or a portion thereof; ^^ and may be authorized to make
such a sale on credit,^* subject to the power of the courts to control any attempted
abuse of the power.^^

, But a general authority to convey such real estate as may
be necessary and expedient to carry into effect the objects of an incorporation

does not authorize a transfer of real estate acquired and held for the exercise of

the corporate franchise, without further legislative authority.^" A railroad com-
pany may also be authorized to assign its interest in the right of way/' or to

dedicate a portion of its land as a pubUc highway.^* A railroad company may
also, within a reasonable time, withdraw from and release to the owner all or

such part of its located right of way as is not necessary to the construction, main-
tenance, and operation of its road; and when this is done the owner has no claim

Pleading.—A bill to enforce a provision in
deed of a right of way that " any other rail-

road running into or through the city of B.
shall have the right to run a parallel track
upon and along the same right of way'' need
not locate the place on the right of way where
complainant seeks to lay its tracks. South
Alabama, etc., E. Co. ». Highland Ave., etc.,

R. Co., 117 Ala. 39S, 23 So. 973.
52. Conveyance to other railroads of right

to use road see supra, V, J, 3.

Sale or transfer of railroad or franchise see
infra, VII, A, B.

Effect of consolidation see infra, VII, B,
6. g-

Mortgages by railroad company see infra,
VIII, A, 7.

53. People v. Illinois Cent. E,. Co., 62 111.

510; Thomson v. New York, etc., R. Co., 3
Sandf. Ch. (N. Y.) 626, holding that where
a railroad company is authorized to build a
bridge, it also has power to sell the bridge.

Compare Pratt v. Grand Trunk E. Co., 8 Ont.

499.

Under Ala. Code (1869), § 1170, providing
that a railroad company may lease or pur-
chase any part of any railroad constructed
by any other company if its line be contigu-
ous or connecting, a railroad company is au-
thorized to convey to a connecting railroad

company land acquired by the former for a,

right of way. Coyne v. Warrior Southern R.
Co., 137 Ala. 553, 34 So. 1004.

A railroad company organized in Ohio may
acquire title to land within the state for rail-

road purposes either by grant or proceedings
in appropriation, and when the right of way
is thus acquired and the company has con-

structed its road thereon, the same becomes
such an interest in lands that without intent

to abandon the same the company may sell to

another company for like railroad purpose
all or a part of the premises so acquired.

Garlick v. Pittsburgh, etc., E. Co., 67 Ohio
St. 223, 65 N. E. 896.

A right of way in an alley granted to a
railroad company may be transferred by the

company, although it has never used such
alley for railroad purposes. Morgan v. Des
Moines Union E. Co., 113 Iowa 561, 85 N. W.
902.

A statutory power to directors of a rail-

road company to transact all the business of
the company and sell and convey real prop-
erty with the right to complete a portion of

the road and elect between different routes
and termini authorizes them to sell a portion
of the right of way in satisfaction of a mort-
gage debt. Donner v. Dayton, etc., R. Co., 1

Ciric. Super. Ct. (Ohio) 130.

Specific performance of a contract to con-
vey railroad property subject to mortgage
and distribution of proceeds see Long Dock
Co. V. Morris, etc., R. Co., (N. J. Ch. 1887)
9 Atl. 194.

54. People v. Illinois Cent. R. Co., 62 111.

510, holding that under Sess. Laws (1854),
c. 192, authorizing the Illinois Central Rail-
road Company to dispose of its land for such
credit as it might deem expedient, a reason-
able discretion was granted the company, and
the credit could not be so extended as to post-
pone to an indefinite time the date of pay-
ment, nor should the price be so regulated as
to prevent or unreasonably retard sales.

Under an authority to sell on credit the
company should not permit purchasers to re-

tain the purchase-money after maturity to

evade the law or with a view of relief from
taxation, but should use all usual and rea-

sonable efforts to enforce collections without
unnecessary harassment or rigorous oppres-
sion of the debtor (People v. Illinois Cent. R.
Co., 62 III. 510) ; but an ordinary delay, not
intended to further any bad or unlawful pur-
pose, will not afford sufficient ground for
awarding a writ of mandamus (People V.

Illinois Cent. E. Co., supra).
55. People v. Illinois Cent. R. Co., 62 111.

510.

56. Kean v. Johnson, 9 N. J. Bq. 401;
Coe V. Columbus, etc., R. Co., 10 Ohio St.

372, 75 Am. Dec. 518.

57. Arthur v. Commercial, etc.. Bank, 9
Sm. & M. (Miss.) 394, 48 Am. Dee. 719.

58. People v. Eel River, etc., E. Co., 98 Cal.

665, 33 Pac. 728. And see, generally. Dedica-
tion, 13 Cyc. 449.
Where there is nothing in their charters

to forbid it, railroad companies have power
in connection with the owners in fee to dedi-

cate for a public highway lands taken by
Ihem under their charters. Green r. Canaan,
29 Conn. 157.

[V, K, 1]
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against the company for the land so released.^* Where a raih-oad charter provides

that certain lands granted to it shall be sold at pubhc auction, such sale may be
enforced by mandamus.™

2. Title and Bights of Purchasers. A purchaser of railroad land under a
vahd conveyance acquires such title or interest as the company is capable of

transferring, and which the conveyance was intended to transfer."' A grant and
demise by one railroad corporation of all its property, real and personal, with all

its privileges and franchises, to another, in perpetuity, is equivalent to an absolute

conveyance. °^ In the absence of a statutory provision making a conveyance of

real estate to a railroad company in excess of the amount allowed by law void,

the company may convey an indefeasible title thereto to another."'

3. Reservation of Right of Way in Conveyance of Land. Where a conveyance
of lands by a railroad company contains a reservation of a right of way, the con-

Btruction and operation of the same must be determined from the entire instrument

and other contemporaneous contracts which are a part of the same transaction,

and viewed in the Ught of the surrounding facts and circumstances existing at

the time the conveyance was made ;
°* and this rule apphes to a reservation for a

branch railroad,"^ or of the use of certain track and depot facihties."" Such a

reservation may operate in favor of companies or persons who have existing

rights in the property at the time the conveyance is made; " but not in favor of

a company or person who has no present right, legal or equitable, to the part

59. Flaten v. Moorhead City, 58 Minn. 324,

59 N. W. 1044; Jones r. Erie, etc., R. Co.,

169 Pa. St. 333, 32 Atl. 535, 47 Am. St. Rep.
916.

A deed without reservation, to the owner
of the land, operates as such a release.

Flaten v. Moorhead City, 58 Minn. 324, 59
N. W. 1044.

60. People v>. Illinois Cent. E. Co., 62 111.

510, holding that where a provision in the

charter of a railroad company directing that

all lands remaining unsold at the expiration

of a certain period from the completion of

the road and its branches shall be offered at
public sales annually until the whole is dis-

posed of imposes a duty in such vague and
general terms that the court wiU not enforce

it by mandamus without further legislation;

but if the legislature should prescribe the

terms of sale, and the mode in which it

should be conducted, not inconsistent with
the rights of tlie company, and make the

direction plain and definite, the court would
then act upon its requirements and enforce

them.
61. See Chamberlain v. Northeastern R.

Co., 41 S. C. 399, 19 S. E. 743, 996, 44 Am.
St. Rep. 717, 25 L. R. A. 139.

A deed by a railroad company of land pur-
chased by it in fee for a right of way is not
void until so declared in a proceeding by the

state, although the company has abandoned
its purpose of using the land for a railroad.

Chamberlain v. Northea.=!tern Tl. Co., 41 S. C.

399, 19 S. B. 743, 996, 44 Am. St. Rep. 717,

25 L. R. A. 139.

The lack of congressional authority in a
successive grantee of a railroad right of way
lying in the District of Columbia to extend

its lines into that district does not affect its

title if the original grantor had such au-

thoritv. Chesapeake Beach R. Co. •». Wash-
ington, etc., R. Co., 199 U. S. 247, 26 S. Ct.

[V, K, 1]

25, 50 L. ed. 175 [affirming 23 App. Cas.

(D. C.) 587].
62. Chicago, etc., R. Co. v. Boyd, 118 III.

73, 7 N. E. 487.

63. Fayette Land Co. v. Louisville, etc.,

R. Co., 93 Va. 274, 24 S. E. 1016, holding
that Code (1887), § 1073, limiting the quan-
tity of land to be held bj' railroads does not
render void a conveyance in excess of such
quantity, and that the company may, hefore
proceedings are instituted by the state to

revoke its privileges, convey an indefeasible
title to another.
64. See Grennan v. McGregor, 78 Cal. 258,

20 Pac. 559 ; Illinois Cent. R. Co. r. Indiana,
etc., R. Co., 85 111. 211; St. Paul Union
Depot Co. V. St. Paul, etc., R. Co., 35 Minn.
320, 29 N. W. 140; Dunstan v. Northern Pac.
R. Co., 2 N. D. 46, 49 N. W. 426 (holding
that a reservation reserving and excepting a
strip extending through the land conveyed,
of a certain width on each side of the center

line of the road or any of its branches, to

be used for a right of way, covers one such
strip only, and under sucli reservation the

railroad company cannot claim a right of

way both for its main line and branch line

over the tract so conveyed) ; Biles v. Tacoma,
etc., R. Co., 5 Wash. 509, 32 Pac. 211.

65. Grennan v. McGregor, 78 Cal. 258, 20
Pac. 559 ; Biles v. Tacoma, etc., R. Co., 5

Wash. 509, 32 Pac. 211, holding that where
a charter of a railroad company empowers it

to construct only one specified branch road,
another road incorporated under the laws of

a, different state, although constructed and
operated by the first road, is not a branch of

such road within the meaning of such a
reservation.

66. St. Paul Union Depot Co. v. St. Paul,
etc., R. Co., 35 Minn. 320, 29 N. W. 140.
67. Illinois Cent. R. Co. v. Indiana, etc.,

R. Co., 85 111. 211.
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reserved.'* Where the reservation is merely of a right of way or easement m
the land, the title to all the land conveyed vests in the grantee by virtue of the

deed."
L. Loss, Abandonment, or Forfeiture of Land or Rights '»— i. lu

General. A railroad company's easement in its right of way or other land may
be lost by abandonment or surrendered; " but where the land is conveyed to the

railroad company in fee its title thereto is not lost by non-user or abandon-

ment," and damages for the right of way over the same cannot be recovered by
one claiming title thereto by reversion on the ground of non-user.'^ That a rail-

road company has not completed its road within the time Umited by its charter

does not as to third persons affect its title to land acquired for a right of way,

since only the state can take advantage of the default.'* In the absence of statute

otherwise, land acquired by a railroad company for a right of way or station

purposes may also be lost by adverse possession.'^

2. What Constitutes Abandonment. As a general rule, in order to constitute

an abandonment of an easement in a right of way by a railroad company there

must be a non-user accompanied by unequivocal and decisive acts on the part

of the company, clearly showing an intention to abandon;" as where the. non-

68. Illinois Cent. E. Co. v. Indiana, etc.,

E. Co., 85 111. 211; Carlson v. Duluth Short-
Line R. Co., 38 Minn. 305, 37 N. W. 341;
Dunataji v. Northern Pac. E. Co., 2 N. D. 46,

49 K. W. 426.

69. Biles v. Tacoma, etc., E. Co., 5 Wash.
609, 32 Pae. 211.

70. Forfeiture of charter or franchise in
general see supra, II, J, 2.

Breach of conditions and liability for dam-
ages therefor see supra, V, 6.
Abandonment of rights acquired by the ex-

ercise of the power of eminent domain see
Eminent Domain, 15 Cyc. 1026 et seq.

71. McLemore v. Charleston, etc., E. Co.,

Ill Tenn. 639, 69 S. W. 338.

72. Watkins v. Iowa Cent. E. Co., 123 Iowa
390, 98 N. W. 910; Enfield Mfg. Co. v. Ward,
190 Mass. 314, 76 N. E. 1053.

73. Watkins v. Iowa Cent. E. Co., 123 Iowa
390, 98 N. W. 910.

74. Chicago, etc., E. Co. v. Wright, 153
111. 307, 38 N. E. 1062; Grand Junction E.
Co. V. Midland E. Co., 7 Ont. App. 681.

75. See Maney v. Providence, etc., E. Co.,

161 Mass. 283, 37 N. E. 164. And see, gen-

erally, Adveese Possession, 1 Cyc. 1120,

1121.
Twenty years' uninterrupted, open, adverse,

and exclusive possession of a portion of a
railroad company's right of way by a party
claiming to own the same bars the right of

the company therein. Donahue v. Illinois

Cent. E. Co., 165 lU. 640, 46 N. E. 714.

Possession not adverse.— The building on
a railroad company's right of way of struc-

tures, which as used do not interfere with
the use of the portion needed for the right

of way, does not amount to such adverse

possession as will defeat the company's
rights under a contract by the original owner
to convey it, or stop the running of limita-

tions based on possession thereunder in its

favor. Waggoner v. Wabash E. Co., 185 111.

154, 56 ]Sr. E. 1050. So where a railroad

company fails to enter on and occupy the

premises and the grantor fences up the prop-
erty and remains in undisturbed possession
thereof for over seven years, the grantor's
possession is not adverse to the company so
as to terminate its title. Virginia, etc., E.
Co. V. Crow, 108 Tenn. 17, 64 S. W. 485.
Where a deed to a company of a right of way
reserves to the grantor a license to cultivate
the outside twenty feet of the part conveyed,
a subsequent occupation of such twenty feet

by the owner of the adjoining property, in
the absence of any showing to the contrary,
will be presiuued to be under the deed, and
cannot therefore ripen into title by adverse
possession. Chicago, etc., E. Co. v. Wood, 30
Ind. App. 650, 66 N. E. 923.
Under W. C. Revisal (1905), § 388 (Eev.

Code, e. 65, § 23), providing that no rail-

road company shall be barred of or presumed
to have conveyed any right of way which
may have been condemned or otherwise ob-
tained by any statute of limitation, or by
any occupation of the same by any person,
the possession by individuals of land cov-
ered by a railroad right of way cannot
operate as a bar to or be the basis for any
presumption of abandonment by the rail-

road company of its right of way. Seaboard
Air Line E. Co. v. Oliver, 142 N. C. 257, 55
S. E. 263.

76. Illinois.— Stannard v. Aurora, etc., E.
Co., 220 111. 469, 77 N. E. 254; Lyman v.

Suburban R. Co., 190 111. 320, 60' N. E. 515,
52 L. E. A. 645; Durfee v. Peoria, etc., R.
Co., 140 111. 435, 30 N. E. 686.

Massachusetts.— Enfield Mfg. Co. j;. Ward,
190 Mass. 314, 76 N. E. 1053.

Michigan.— Jones v. Van Bochove, 103
Mich. 98, 61 N. W. 342.

Missouri.— Kansas City, etc., R. Co. v.

Kansas City, etc., R. Co., 129 IVlo. 62, 31
S. W. 451 ; Roanoke Inv. Co. v. Kansas
City, etc., E. Co., 108 Mo. 50, 17 S. W. 1000;
Missouri Pac. R. Co. v. Bradbury, 106 Mo.
App. 450, 79 S. W. 966.

New York.—Eoby v. New York Cent., etc,

[V, L, 2]
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user is accompanied by acts which destroy the object for which the easement
was created or the means of its enjoyment; '' where the non-user is accompanied
by adverse possession by the owner of the fee or others claiming under him;

"

or where the non-user is continued for a long time with no evidence of any inten-

tion to resume in the future." But mere non-user or failure to occupy a right

of way without other circumstances to show an abandonment or failure of the

purpose for which the way was granted does not operate to divest the right of

the railroad company to the easement ;
*" and in the absence of statute, mere

R. Co., 142 N. Y. 176, 36 N. E. 1053 irevers-

ing 65 Hun 532, 20 N. Y. Suppl. 551] ; Dela-
ware, etc., R. Co. V. Oswego, 92 N. Y. App.
Div. 551, 86 N. Y. Suppl. 1027.

North Carolina.— Beattie v. Carolina Cent.

R. Co., 108 N. C. 425, 12 S. B. 913.

United States.— Townsend v. Michigan
Cent. R. Co., 101 Fed. 757, 42 C. 0. A. 570.

See 41 Cent. Dig. tit. "Railroads," § 214.

That the trustees of a railroad pay no taxes
on certain land belonging to the company,
and do not know of its existence, and pay
no attention to it, does not tend to prove
an abandonment of such land by them or
by the railroad companv. Enfield Mfg. Co.

V. Ward, 190 Mass. 314, 76 N. E. 1053.

77. Jones v. Van Bochove, 103 Mich. 98,

61 N. W. 342 (holding that evidence that a
railroad was taken up, the rails and ties

removed, fences taken away and a bridge
which crossed an intersecting river torn
down, all with a view of abandonment, is

Buificient to show abandonment) ; Spring
Brook R. Co. v. Spring Brook Water-Supply
Co., 3 Lack. Leg. N. (Pa.) 90.

That a railroad company "ceased perma-
nently" to use a right of way within the
meaning of a grant may be shown by evi-

dence that the right of way for a spur track

to a coal mine was obtained for the rail-

road by the mine owners and that the min-
ing was abandoned and that the right of

way had not since been used for railroad

purposes. McClain v. Chicago, etc., R. Co.,

90 Iowa 646, 57 N. W. 594.

78. New York, etc., E. Co. v. Benedict, 169
Mass. 262. 47 N. E. 1027; Hannibal, etc.,

R. Co. V. Frowein, 163 Mo. 1, 63 S. W. 500;
Kansas City, etc., R. Co. v. Kansas City,

etc., R. Co., 129 Mo. 62, 31 S. W. 451;
Roanoke Inv. Co. v. Kansas City, etc., E.
Co., 108 Mo. 50, 17 S. W. 1000; Beattie v.

Carolina Cent. R. Co., 108 N. C. 425, 12

S. E. 913.

79. Eoby v. New York Cent., etc., R. Co.,

142 N. Y. 176, 36 N. E. 1053 [reversing

65 Hun 532, 20 N. Y. Suppl. 551]; Town-
send V. Michigan Cent. E. Co., 101 Fed. 757,

42 C. C. A. 570.

Withdrawal from the use of the premises
persisted in for many years, with no evi-

dence of an intention to resume in the

future, or a motive to do so, is sufiicient

to prove an abandonment notwithstanding
the company had obtained possession of a
portion of the premises and had not intended

to give up its possession thereof. Guss v.

West Chester R. Co., 1 Chest. Co. Rep.
(Pa.) 363.
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80. Arkansas.— Memphis, etc., R. Co. t).

Humphreys, 65 Ark. 631, 48 S. W. 86.

Illinois.— Durfee v. Peoria, etc., R. Co.,

140 111. 435, 30 N. E. 686.

Iowa.— McClain v. Chicago, etc., R. Co.,

90 Iowa 646, 57 N. W. 594; Barlow v. Chi-

cago,- etc., R. Co., 29 Iowa 276.

Michigan.— Jones v. Van Bochove, 103
Mich. 98, 61 N. W. 342.

Minnesota.— Gurney v. Minneapolis Union
Elevator Co., 63 Minn. 70, 65 N. W. 336,

30 L. E. A. 534.

Missouri.— Kansas City, etc., R. Co. v.

Kansas City, etc., E. Co., 129 Mo. 62, 31

S. W. 451; Roanoke Inv. Co. v. Kansas
City, etc., E. Co., 108 Mo. 50, 17 S. W. 1000.

Vew York.— Conabeer i'. New York Cent.,

etc., R. Co., 156 N. Y. 474, 51 N. E. 402

[affirming 84 Hun 34, 32 N. Y. Suppl. 6]

(holding that a railroad company's mere
failure to immediately use a grant for a
right of way to its full extent is not a waiver
or abandonment thereof); Roby v. New York
Cent., etc., R. Co., 142 N. Y. 176, 36 N. E.

1053 [reversing 65 Hun 532, 20 N. Y. Suppl.

551].

North Carolina.— Beattie ». Carolina Cent.

R. Co., 108 N. C. 425, 12 S. E. 913; Purifoy
V. Richmond, etc., R. Co., 108 N. C. 100, 12

S. E. 741; Carolina Cent. R. Co. v. Mc-
Caskill, 94 N. C. 746.

Pennsylvania.— Hummel v. Cumberland
Valley R. Co., 175 Pa. St. 537, 34 Atl. 848,

holding that no abandonment of land ap-

propriated by a railroad company for a right

of way will be presumed from a non-user at

the time of taking.

Vermont.— Rutland R. Co. v. Chaffee, 71

Vt. 84, 42 Atl. 984, 48 Atl. 699.

United States.— Townsend i'. Michigan
Cent. R. Co., 101 Fed. 757, 42 C. C. A.
570.

See 41 Cent. Dig. tit. " Railroads," § 214.

Illustrations.— Thus a railroad company
has been held not to abandon its right of way
by reason of non-user because of the construc-

tion of its track over another route, where
it appears that such construction was neces-

sitated by its inability to obtain possession

of the right of way in dispute and was tem-

porary only and without any intention to

abandon its rights which were in litigation.

Atlanta, etc., R. Co. v. Southern E. Co., 153

Fed. 122, 82 C. C. A. 256. So where a con-

veyance to the company provided that the

grantor should have the right to use any
portion of the land not required by the
grantee for railroad purposes, the grantor
to yield possession when the land might be
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non-user for any length of time will not work an abandonment.'^ Nor is an
abandonment created by the use of the right of way for an unauthorized purpose,'^

or by excessive use or misuse.'^ If the non-user is permanent, that is, without
an intention to resume the use, it will constitute an abandonment without
regard to the length of time the right of way has not been used/* Under some
statutes a non-user for a specified period constitutes an abandonment regard-

less of the intention of the railroad company.'^

3. Loss OR Forfeiture For Breach of Conditions in Private Grant. A railroad

company's easement in a certain piece or strip of land may also be lost or for-

feited, and the land revert to the owner, by reason of the company's failure to

comply with certain conditions subsequent contained in the grant or donation

of the land," as by abandoning the use of the land for the purposes for which it

needed by the company, a failure by the
company for forty years thereafter to in-

close, improve, or occupy a part of such
land does not affect its rights in the land.

King i: Norfolk, etc., R. Co., 90 Va. 210,

17 S. E. 868. So where a deed reserves

to the grantor a license to cultivate the out-

side twenty feet of the land conveyed, the
fact that the railroad company erected a
fence excluding such twenty feet does not
constitute an abandonment of such strip.

Chicago, etc., R. Co. v. Wood, 30 Ind. App.
€50, 66 N. E. 923.

Mere non-user for a period of five years of
a portion of a strip of land over which a
railroad company has laid its tracks by
reason of obstructions caused by a landslide,

the remaining part being used by it for
storing cars, is not an abandonment of its

easement in the strip. Scarritt v. Kansas
City, etc., E. Co., 148 Mo. 676, 50 S. W.
905.

Where a grant of a right to build on a cer-

tain street is unconditional as to time, and
for fourteen years such right of way for a
distance of a block and a half is entirely

unused, such delay will not necessarily and
as a matter of law constitute an aban-
donment. Denison, etc., R. Co. v. St. Louis
Southwestern R. Co., 96 Tex. 233, 72 S. W.
161 [affirming 30 Tex. Civ. App. 474, 72
S. W. 201].
Ceasing to operate trains.—A railroad com-

pany does not abandon the land on which it

has constructed its track so as to entitle the

owner to revoke its license by ceasing to

operate freight or passenger trains over it,

where it continues to use it for purposes
incident to and connected with its business

in operating the road. Ft. Worth, etc., R.
Co. V. Sweatt, 20 Tex. Civ. App. 543, 50 S. W.
162.

The mere non-user of the entire width of

the right of way does not cause the unused
part to revert to the public, even though the
public are allowed by the company to use
it as a thoroughfare. Pennsylvania R. Co.
V. Freeport, 138 Pa. St. 91, 20 Atl. 940.

A slight deflection from the route as speci-
fied and a failure to occupy a few feet of
the specified land granted is not an abandon-
ment. Dickson v. St. Louis, etc., R. Co.,

168 Mo. 90, 67 S. W. 642.

81. McClain v. Chicago, etc., R. Co., 90

Iowa 646, 57 N. W. 594; Conabeer v. New
York Cent., etc., R. Co., 156 N. Y. 4:7i, 51
N. E. 402 [affirming 84 Hun 34, 32 N. Y.
Suppl. 6].

88. Gurney v. Minneapolis Union Elevator
Co., 63 Minn. 70, 65 N. W. 336, 30 L. R. A.
534; Roby v. New York Cent., etc., R. Co.,

142 N. Y. 176, 36 N. E. 1053 [reversing

65 Hun 532, 20 N. Y. Suppl. 551].
83. Roby v. New York Cent., etc., R. Co.,

142 N. Y. 176, 36 N. E. 1053 [reversing

65 Hun 532, 20 N. Y. Suppl. 551].
84. McClain v. Chicago, etc., R. Co., 90

Iowa 646, 57 N. W. 594.

85. See New York, etc., R. Co. v. Boston,
etc., R. Co., 36 Conn. 196; Gill v. Chicago,

etc., R. Co., 117 Iowa 278, 90 N. W. 606;
McClain v. Chicago, etc., R. Co., 90 Iowa
646, 57 N. Y. 594; and the statutes of the
several states.

Under Iowa Code (1873), § 1260, if the

right of way shall not be used or operated
for a period of eight years the land shall
revert (Fernow v. Chicago, etc., R. Co.,

75 Iowa 526, 39 N. W. 869) ; but nothing
less than non-user for eight years will en-

title the owner to take possession, and at
any time within the eight years the rail-

road company may reenter upon the right
of way for the purpose of rebuilding its road
(Fernow v. Chicago, etc., R. Co., supra).
And so where a railroad company acquires
the right to lay its tracks in an alley and
also purchases a right of way adjoining
thereto on which it lays its tracks but does
not use the alley for tracks for over eight
years, such non-user does not constitute an
abandonment of the right of way in the
alley within the meaning of such statute.

Morgan v. Des Moines Union R. Co., 113
Iowa 561, 85 N. W. 902.

86. Roanoke Inv. Co. v. Kansas City, etc.,

R. Co., 108 Mo. 50, 17 S. W. 1000; Munkers
V. Kansas City, etc., R. Co., 60 Mo. 334;
Thomas v. Blue Ridge, etc., R. Co., 144
N. C. 729, 57 S. E. 523; McDowell v. Blue
Ridge, etc., R. Co.. 144 N. C. 721, 57 S. E.

520, holding that where land is conveyed
as a right of way upon the condition that it

shall revert if the company shall fail for

five years to construct a line of railroad over
the ground, the grant is forfeited by such
failure.

A conveyance for railroad purposes will not

[V, L, 3]
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was granted,*' or by failing to comply with a condition providing for a rever-

sion in the case railroad company fails to erect and maintain a depot on the

premises/* or to use the property for other terminal purposes.*" But where the

property has been dedicated as a right of way by the owner, he cannot declare

it forfeited for failure to comply with a condition subsequent, °° although such

breach of condition will give him a right of action for damages. °^ So an agree-

he set aside for non-performaime where it ap-
pears that the land has continually been
used for such purposes. Noyes v. St. Louis,
etc., R. Co., (111. 1889) 21 N. E. 487.
Construction.—Conditions subsequent, espe-

cially when relied on to work a forfeiture,

must be created by express terms or clear

implication, and are to be construed strictly

against a forfeiture which is not favored in

law. Conditions providing for a forfeiture
are to be construed liberally in favor of the
holder of the estate, and strictly against an
enforcement of the forfeiture. Behlow «.

Southern Pac. R. Co., 130 Cal. 16, 62 Pac.
295.

Where a lease of land to a railroad com-
pany " so long as the same shall be used
for railroad purposes " recites that the
company " is now engaged in altering and
improving the railroad depot " " for the
purpose of more conveniently transacting the
business of said company, and for the better
accommodation of the public," the lease con-
tinues so long only as the land is used
for " public " railroad purposes, and upon
a conveyance of the land by the com-
pany to an individual and the use of it for
private railroad purposes the lessor's suc-

cessor in title may recover it. Kugel v.

Painter, 166 Pa. St. 592, 31 Atl. 338.
The proviso in section 4 of the act of March

3, 1875 (18 U. S. St. at L. 482 [U. S. Comp.
St. (1901) p. 1569]), granting right of way
over the public lands to railroad companies,
that, " if any section of said road shall not
be completed within five years after the loca-

tion of said section, the rights herein granted
shall be forfeited as to any such uncompleted
section of said road," is a condition sub-

sequent, and the failure to complete the
road within the time limited does not operate
i'gso facto as a revocation of the grant, but
merely authorizes the government to forfeit

it by judicial proceedings or by an act of
congress resuming title to the lands. Utah,
etc., R. Co. V. Utah, etc., R. Co., 110 Fed.

879.
87. McClain v. Chicago, etc., R. Co., 90

Iowa 646, 57 N. W. 594 (holding that Code,

I 1260, providing that eight years' non-user
of a railroad right of way shall work a
reversion does not effect forfeiture for

abandonment of use in accordance with the
conditions of the deed) ; Harrison v. Lexing-
ton, etc., R. Co., 9 B. Mon. (Ky.) 470
(holding, however, that where land is con-

veyed to a railroad company on the condition

that the land shall revert to the grantor
on the abandonment of the road and the

road is sold under mortgages to the state,

and by the state and by new companies
chartered for the purpose it is carried for-
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ward to completion, the grantor is not en-

titled to a reconveyance of his land as for

an abandonment) ; Roanoke Inv. Co. D. Kan-
sas City, etc., R. Co., 108 Mo. 50, 17 S. W.
1000.
A suspension of the use of the land for a

railroad purpose does not ipso facto work
a forfeiture under a conveyance which pro-

vides that the land is to be held for the

uses and purposes of a railroad and no other

purpose, since the deed merely defines the

use. Buttery v. Rome, etc., R. Co., 14 N. Y.

St. 131.

88. Little Rock, etc., R. Co. v. Birnie, 59

Ark. 66, 26 S. W. 528; JeffersonviUe, etc.,

R. Co. V. Barbour, 89 Ind. 375; Indianapolis,

etc., R. Co. V. Hood, 66 Ind. 580; Owensboro,
etc., R. Co. V. Griffith, 92 Ky. 137, 17 S. W.
277; Homer v. Chicago, etc., R. Co., 38 Wis.
165.

Illustrations.— Thus on the removal of a
depot from a lot, conveyed to a railroad com-
pany " in consideration of the permanent
location and construction of the depot," the

lot reverts to the grantor. Indianapolis,

etc., R. Co. V. Hood, 66 Ind. 580. So where
a conveyance contains the proviso that a
depot shall be permanently located within
a certain distance of a certain place, the

failure of the company to locate the depot
vrithin such distance has the effect of de-

feating the estate vested by the deed. Tay-
lor V. Cedar Rapids, etc., R. Co., 25 Iowa
371. So where a conveyance contains an
express condition that the land granted
shall be used as a passenger station and
shall revert when it shall cease to be so used,

a lease, after maintaining the station for a
while, to another railroad company which has
a station some distance away on other land,

which uses that station and abandons that
on the land conveyed, constitutes a breach of

the condition, and causes the land to revert

to the grantor. Howell v. Long Island R. Co.,

37 Hun (N. Y.) 381. But where a deed conveys
one parcel of land " only ior depot and other
railroad purposes " and another parcel adjoin-

ing the former " for a railroad " the first

condition named in the deed has no applica-

tion to the second parcel of land described,
and the railroad company having constructed
and maintained a railroad on such second
parcel, its failure to use the first parcel for

railroad purposes does not work a forfeiture

of the second parcel. Horner v. Chicago, etc.,

R. Co., 38 Wis. 165.
89. Chute V. Washburn, 44 Minn. 312, 46

N. W. 555.

90. Texas, etc., R. Co. v. Sutor, 56 Tex.
496.

91. Texas, etc., R. Co. ». Sutor, 58 Tex.
496.



RAILROADS [33 Cyc] 225

ment under which a raih-oad company acquires a grant of a right of way and whereby
it agrees to pay without litigation for all stock of the grantor killed by it does
not forfeit the grant for a failure to comply with such an agreement, where there

is no condition therein that the right of way shall revert to the grantor in case

of such non-comphance.^^ Ordinarily a breach of a condition subsequent in a
deed to a railroad company can be taken advantage of to enforce a forfeiture

only by the grantor, his heirs or devisees,'^ and not by a subsequent grantee of

other lands from the original owner.**

4. Revocation or Forfeiture of Grant op Rights in Highways or Public Places.

As a general rule a legislative cr municipal grant to a railroad company of the

right to use a public street or highway for railroad purposes is a franchise and as

such cannot be revoked by the municipality,"^ after the grant is accepted,"' at

least not without reasonable notice to the company; "' unless there is a constitu-

tional or statutory provision prohibiting irrevocable grants of such privileges,"* or

unless authority to make such revocation is reserved by ordinance or statute.""

In the absence of such authority, the fact that the manner in which the road is

operated constitutes a public nuisance does not authorize a municipality to ter-

minate the rights of the railroad company and compel the removal of its tracks

as a means of abating the nuisance.' But the failure of the railroad company to

comply with certain conditions in the grant may operate as a forfeiture of the

ranchise or privilege,^ as where the estate granted is Umited to exist so long

92. Beaumont Pasture Co. v. Sabine, etc.,

E. Co., (Tex. Civ. App. 1897) 41 S. W.
543.

93. Waggoner v. Wabash R. Co., 185 111.

154, 56 N. E. 1050; Boone v. Clark, 129 111.

466, 21 N. E. 850, 5 L. R. A. 276.
94. Boone v. Clark, 129 111. 466, 21 N. E.

850, 5 L. R. A. 276. But see Reichenbach
V. Washington Short Line R. Co., 10 Wash.
357, 38 Pae. 1126.
95. Alabama.— Mobile v. Louisville, etc.,

E. Co., 84 Ala. 115, 4 So. 106, 5 Am. St.

Hep. 342.

California.— Workman v. Southern Pae.
E. Co., 129 Cal. 536, 62 Pae. 185, 316
(holding that an ordinance granting a, right
of way over a street to a railroad company
whicli contains no limitation of time for the
completion of a double track is not to be
construed as a revocable license for such
completion, on the ground that a single

track was first completed and used under
the ordinance) ; Areata v. Areata, etc., E.
Co., 92 Cal. 639, 28 Pae. 676.

Louisiana.—Alexandria v. Morgan's Louisi-
ana, etc., E., etc., Co., 109 La. 50, 33 So.

65, holding that a city which has granted
a right of way over its streets to a railroad
company has no power to adjudge a. breach
of the grant and deprive a railroad company
of its vested rights by forfeiture, such
power being judicial.

New York.— Delaware, etc., E. Co. v. Buf-
falo, 65 Hun 464, 20 N. Y. Suppl. 448.

Wisconsin.— Sinnott !;. Chicago, etc., R.
Co., 81 Wis. 95, 50 N. W. 1097.

United States.— Chicago, etc., E. Co. v.

Minnesota Cent. E. Co., 14 Fed. 525, 4 Mc-
Crary 606.

See 41 Cent. Dig. tit. "Railroads," § 216.
And see, generally, Mxjnicipai. CoBPOEATioisrs,
28 Cyc. 889 et seq.

96. Areata v. Areata, etc., E. Co.,. 92 Cal.

[15]

639, 28 Pae. 676; East St. Louis Union E.
Co. V. East St. Louis, 39 111. App. 398;
Eio Grande R. Co. v. Brownsville, 45 Tex.
88.

97. Alexandria v. Morgan's Louisiana, etc.,

E., etc., Co.. 109 La. 50, 33 So. 65; Sinnott

V. Chicago, etc., R. Co., 81 Wis. 95, 50 N. W.
1097, holding that where a company has laid

its tracks in a city street as authorized by
Laws (1872), c. 119, § 11, subd. 5, and has
continuously used them for eighteen years,

an order of the board of public works re-

quiring their removal on twenty-five days'

notice is beyond the authority of the board,
although Laws (1874), c. 184, passed after
the construction of the tracks, empowers the
city council to " direct and control railroad
tracks " within the city.

98. See Mobile v. Louisville, etc., R. Co.,
84 Ala. 115, 4 So. 106, 5 Am. St. Rep.
342.

99. Medford, etc., R. Co. v. Somerville, 111
Mass. 232 (under St. (1864) o. 229, § 15) ;

Troy V. Troy, etc., R. Co., 49 N. Y. 657;
Delaware, etc., R. Co. v. Oswego, 92 N. Y.
App. Div. 551, 86 N. Y. Suppl. 1027, hold-
ing that where a city grants a railroad com-
pany permission to lay its tracks in a cer-

tain street, and the resolution contains a con-
dition that the consent may be revoked at the
pleasure of the city, and the company lays
its tracks by virtue of such permission, the
city has a right at any time thereafter to

revoke such permission.

1. Chicago V. Union Stock Yards Co,, 164
111. 224, 45 N. E. 430, 35 L. E. A. 281.

2. Areata v. Areata, etc., E. Co., 92 Cal.

639, 28 Pae. 676; Galveston, etc., E. Co. v.

Galveston, 90 Tex. 398, 39 S. W. 96, 36
L. R. A. 33 [reversing (Civ. App. 1896) 37
S. W. 27], 91 Tex. 17, 39 S. W. 920 (con-
struing a municipal grant under St. (1895)
arts. 4426, 4438) ; Pacific R. Co. v. Leaven-

[V,L,4]
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only as such property shall be used for railroad purposes and the property is not
appropriated to such purposes within a reasonable time; ^ and upon such failure

or breach the municipality may reenter and take possession of the street and
remove the railroad tracks.^ But such a breach does not ipso facto terminate the

company's right of way so as to entitle an abutting owner to maintain an action

for damages, as for an unlawful occupation of the street.^ Where the railroad

company acquires its right to use the street directly from the legislature, the

fact that it obtains a Ucense from the city to build a track upon a street and that

it subsequently tears up the track and surrenders possession to the city does not

estop it from asserting its power to build on that street under the legislative

grant.' The state or municipahty only is entitled to enforce such a forfeiture.'

5. Bights of Parties or Privies on Abandonment.* Where a railroad company
having an easement in land for a right of way or other railroad purposes abandons
or forfeits the right to the same or a portion thereof, the title and right to the land

abandoned or forfeited reverts and entitles a recovery thereof by the grantor, °

or the then owner of the servient estate;" and even where the servient estate

has been transferred to another, the abandoned or forfeited land reverts to the

original grantor if the deed or grant expressly so provides, or the reversionary

interest has not otherwise passed out of such grantor." Under some statutes

this reversion takes place without a reconveyance or order of court,'^ upon the

owner's retaking possession of the property.'^ If the grantor who is in possession

and control of the property in the bona fide belief that the company has abandoned
the same conveys it to a bona fide purchaser, the railroad company is estopped

worth, 18 Fed. Cag. No. 10,649, 1 Dill. 393.

And see, generally, Municipai, Cobpoea-
noNS, 28 Cye. 892.

3. Macon v. East Tennessee, etc., R. Co., 82
Ga. 501, 9 S. E. 1127.

4. Pacific E. Co. v. Leavenworth, 18 Fed.
Cas. No. 10,649, 1 Dill. 393.

5. Knight v. Kansas City, etc., R. Co., 70
Mo. 231.

6. Atlantic, etc., E. Co. v. St. Louis, 66
Mo. 228 [reversing 3 Mo. App. 315].

7. Denison, etc., R. Co. v. St. Louis South-
western R. Co., 96 Tex. 233, 72 S. W. 161

[affirming 30 Tex. Civ. App. 474, 72 S. W.
201].

8. Enforcement of forfeiture generally see

Deeds, 13 Cyc. 709 et seq.

9. Hamel v. Minneapolis, etc., R. Co., 97
Minn. 334, 107 N. W. 139; Mobile, etc., R.
Co. V. Kamper, 88 Miss. 817, 41 So. 513
(holding that where land is conveyed to

a railroad company for railroad purposes
only and thereafter the company abandons
some of the land, the grantor is entitled

to recover that part of the land which the
company has abandoned) ; Roby v. New York
Cent., etc., R. Co., 142 N. Y. 176, 36 N. E.

1053 [reversing 65 Hun 532, 20 N. Y. Suppl.

551] ; Griswold v. Minneapolis, etc., R. Co.,

12 N. D. 435, 97 N. W. 538, 102 Am. St.

Rep. 572.

10. Roanoke Inv. Co. v. Kansas City, etc.,

R. Co., 108 Mo. 50, 15 S. W. 1000; Missouri

Pac. R. Co. V. Bradbury, 106 Mo. App. 450,

79 S. W. 966 ; McLemore v. Charleston, etc.,

R. Co., Ill Tenn. 639, 69 S. W. 338.

Such abandonment can only be taken ad-

vantage of by the owner of the fee and can-

not avail a city which claims the land for

public purposes through a dedication made

[V. L, 4]

by a lessee of the railroad company. Dur-
ham V. Southern R. Co., 121 Fed. 894.

Under Iowa Code (1873), § 2660, providing

for the reversion of a railroad right of way
to the owner of the tract from which it

was taken, an abandoned right of way re-

verts to him who owns such tract at the

time of the reversion, and not to him who
owned it when the right of way was taken.

Gill V. Chicago, etc., R. Co., 117 Iowa 278,

90 N. W. C06 (holding that the right of

way reverts to the landowner under a deed

to the company providing that the right of

way shall revert to the grantor if the rail-

road company or its assignees cease perma-
nently to use the road or abandon the same);
Smith V. Hall, 103 Iowa 95, 72 N. W. 427.

11. Spencer t'. Wabash R. Co., 132 Iowa
129, 109 N. W. 453 (holding that where a
deed of a railroad right of way expressly
provides that if the premises are not used
for railroad purposes they shall revert and
vest in the grantor of such deed, the fee in

such right of way reverts to the grantor
on the abandonment of the use by the rail-

road company, notwithstanding code section

2015, providing that if a railroad shall not

be used or operated for eight years, the
right of way, including the road-bed, shall

revert to the " owner of the land from
which said right of way was taken");
McLemore v. Charleston, etc., R. Co., Ill

Tenn. 639. 69 S. W. 338.

12. Flint, etc., R. Co. v. Rich. 91 Mich.
293, 51 N. W. 1001, construine Laws (1887),
No. 275.

13. Hannibal, etc., R. Co. v. Frowein, 163

Mo. 1, 63 S. W. 500; Schlesinger v. Kansas
City, etc., R. Co., 152 U. S. 444, 14 S. Ct.

647, 38 L. ed. 507.
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to assert any easement under its deed against such purchaser." A reversion for

an abandonment, however, does not take effect until there is an actual abandon-
ment.^^ Where the company's occupation of the land is not illegal, its rails and
other structures thereon do not become a part of the realty, and it should have
a reasonable time in which to remove them, upon abandonment; ^° and the fact

that the landowner has been allowed to take possession of the land embraced
in the right of way and hold it for a term of years less than is required to extinguish

the company's easement does not imply relinquishment by the company of its

light to enter and remove its structures.^' Under a Texas statute, although the

railroad company forfeits its charter by non-construction of the road, its right

of way does not revert to the grantors or vest in the state, but constitutes an asset

of the company to be administered for the benefit of its creditors and shareholders

on dissolution;" and another railroad company not connected with the old one
has no right to take possession of the unfinished road and hold it as its own
property.^' Where under a contract to convey a strip of land containing a

certain number of acres on each side of the right of way, the company so con-

structs its road as to leave a tract less than that number of acres on one side,

it cannot claim an equivalent on the other side for what it has thus volvmtarily

abandoned.^"

6. Rights of Successors of Railroad Company. Where a railroad company is

not judicially dissolved, although it ceases to do business and its charter rights

and privileges are exercised by another company, the latter succeeds to the rights

of the former in the right of way.^^

7. Rights and Remedies of Parties or Persons Interested. Except where there

is a statutory provision expressly declaring a forfeiture for a failure to perform
certain conditions in a grant,^^ or where the grantor is in possession,^' no revesti-

ture in the grantor or his heirs takes place until there has been a Judicial declara-

tion of the forfeiture in a suit instituted for that purpose,^^ and to cancel the deed

14. Lake Erie, etc., R. Co. v. Ziebarth, 6 22. See Areata v). Areata, etc., R. Co., 92
Ind. App. 228, 33 N. E. 256. Cal. 639, 28 Pac. 676.

15. Pennsylvania R. Co. v. Parke, 42 Pa. 33. Hannibal, etc., R. Co. v. Froweln, 163
St. 31. Mo. 1, 63 S. W. 500.
Notice of an intention to abandon is not 24. Areata v. Areata, etc., R. Co., 92 Cal.

such an abandonment. Pennsylvania R. Co. 639, 28 Pac. 676; Close v. Burlin^on, etc.,

V. Parke, 42 Pa. St. 31. R. Co., 64 Iowa 149, 19 N. W. 886; Taylor v
16. McNair v. Rochester, etc., R. Co., 14 Cedar Rapids, etc., R. Co., 25 Iowa 371;

N. Y. Suppl. 39. See also Pennsylvania R. Harrison v. Lexington, etc., R. Co., 9 B. Mon.
Co. V. Parke, 42 Pa. St. 31. But see Missouri (Ky.) 470.
Pac. R. Co. V. Bradbury, 108 Mo. App. 450, Parties.— Where a grant by the legislature
79 S. W. 966. of a right to use a street for railroad pur-
Stoae piers built by a railroad company as poses conditioned upon the consent of the

part of its road on land over which it has ac- city becomes subject to be terminated by rea-
quired a right of way do not, although firmly son of non-user, the proper party to reenter
imbedded in the earth, become the property of or bring suit for the premises is the city
the owner of the land, but may be removed whether the limitation to the uses expressed
by the company on its abandoning its purpose be re,fi;ardod as a special limitation strictly,

of completing the road. Wagner v. Cleve- or only as a, condition subsequent. Macon v.

land, etc., R. Co., 22 Ohio St. 563, 10 Am. East Tennessee, etc., R. Co., 82 Ga. 501, 9
Rep. 770. S. E. 1127.

17. Wagner v. Cleveland, etc., R. Co., 22 Pleading.—A complainant in an. action to
Ohio St. 563, 10 Am. Rep. 770. quiet title to land conveyed to a railroad

18. Sulphur Springs, etc., R. Co. v. St. company for railroad purposes for breach of

Louis, etc., R. Co., 2 Tex. Civ. App. 650, 22 condition cannot invoke a statute providing
S. W. 107, 23 S. W. 1012, construing Rev. that lands occupied by a railroad company
St. arts. 4206, 4278. shall be forfeited to the original owners on

19. Sulphur Springs, etc., R. Co. v. St. failure to operate the road for six months
Louis, etc., R. Co., 2 Tex. Civ. App. 650, 22 where the complainant has not referred to the
S. W. 107, 23 S. W. 1012. act in his complaint or shown any facts

20. Chidester v. Springfield, etc., R. Co., 59 under which he can avail himself of such
111. 87. act. Behlow v. Southern Pac. R. Co., 130

21. Davis V. Memphis, etc., R. Co., 87 Ala. Cal. 16, 62 Pac. 295. A complaint for
633, 6 So. 140. forfeiture of a right of way granted on con-

[V, L, 7]
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as a cloud on the owner's title.^ It is not necessary that the grantor should demand
compliance with such condition before bringiug suit; ^° but in some jurisdictions

no action for the recovery of the land can be brought by the grantor xmtil he
has made entry upon the land after condition broken, or made claim, if entry
is impossible,^' except where he is already iu possession.^* Ordinarily equity
wiU not interfere to set aside or forfeit a conveyance of a right of way to a rail-

road company for a breach of a condition subsequent; ^° but in such case the owner
of the fee should resort to a court of law to recover the damages to which he is

entitled by reason of the breach.^" But, on the other hand, equity wiU not reheve
against a proper forfeiture where there isno sufficient excuse for the breach or default,'*

and where there is nothing harsh or inequitable in its terms or enforcement.'^

Where there has been an abandonment or breach of conditions subsequent, the

landowner may maintain ejectment for the recovery of his land.'' The owner.

dition that the construction of the road be
on a line designated, continuous operation of

the road when constructed, establishment of
stations at certain points and maintenance
of the road in good condition, which alleges

that the stations were not established, that
the road on its completion was not operated
continuously or at all, and that it has long
since ceased to be operated and has not been
kept in good condition but has been allowed
to become wholly out of repair, and that

there has been a total failure to comply with
the conditions, sufficiently states, as against
a general demurrer, the completion of the

road and breaches of the conditions. Jones v.

Los Angeles, etc., R. Co., (Cal. 1894) 37 Pac.
656.

Evidence is admissible in an action by a,

landowner to recover a right of way for non-

user that the road was originally built to

reach certain coal mines which have been
abandoned and that the coal company ob-

tained the right of way. Gill v. Chicago, etc.,

E. Co., 117 Iowa 278, 90 N. W. 606.

25. Vickaburg, etc., E. Co. t>. Bagsdale, 54
Miss. 200, holding also that on such a bill

the question whether there has been an aban-
donment or forfeiture of the grant will be
determined.

Pleading.— In an action to quiet title to

land deeded to a railroad company on condi-

tion that it should revert to the grantors,

their heirs and assigns, in case it should

cease to be used for railroad purposes, where
the complaint shows that the company en-

tered and constructed its track but does not

allege that the track had been removed, a

general allegation that for four years or

more it had ceased to use or occupy it for

railroad purposes is insufficient to show a

breach of conditions. Mouat v. Seattle, etc.,

E. Co., 16 Wash. 84, 47 Pac. 233.

26. Lyman v. Suburban E. Co., 190 111.

320, 60 N. B. 515, 52 L. E. A. 645.

27. Nicoll V. New York, etc., E. Co., 12

N. Y. 121 [affwmmg 12 Barb. 460]; Ham-
mond ». Port Royal, etc., E. Co., 15 S. C. 10;

Horner v. Chicago, etc., E. Co., 38 Wis. 165.

See Boone v. Clark, 129 111. 466, 21 N. E.

850, 6 L. R. A. 278.

28. Taylor v. Cedar Eapids, etc., R. Co.,

25 Iowa 371; Hannibal, etc., R. Co. v. Fro-

wein, 163 Mo. 1, 63 S. W. 500.

Notice.— Where a railroad right of way is

[V, L, 7]

granted under condition that unless the com-
pany shall construct a line of railroad within
five years the land shall revert without any
obligation on the grantor's part to reenter
before condition broken and the grantor re-

mains in possession, if on forfeiture the
grantors are required to do anything to re-

vest the estate, it is sufficiently done by their

notifying the company's contractor not to

enter upon the land. Thomas v. Blue Ridge,

etc., R. Co., 144 N. C. 729, 57 S. E. 523;
McDowell V. Blue Ridge, etc., R. Co., 144
N. C. 721, 57 S. E. 520.

29. Savannah, etc., R. Co. v. Atkinson, 94
Ga. 780, 21 S. E. 1010 (holding, however,
that where a conveyance contains a promise
by the company to construct the road and
states that the consideration is the benefits

expected to accrue to the grantor, such gran-

tor, on the company's failure to build the road
and abandonment of the work, is entitled to

cancellation of the deed and damages for the
injury to his land) ; Stringer v. Keokuk, etc.,

R. Co., 59 Iowa 277, 13 N. W. 308 (holding
that a conveyance of a right of way will not
be set aside in equity simply because the
grantor fails to perform an agreement in the

deed to build a fence " before grading is

done" where such grantee cannot be placed
in statu quo.
Fraud.— The fact that a railroad company

represented, when land for a right of way was
deeded to it, that it had theretofore located
its line of road over the land conveyed and
would do certain things in the future, and
subsequently abandoned the proposed route,

is not ground for the cancellation of the
deed in the absence of anything to show that
such representations were falsely made.
Stannard v. Aurora, etc., E. Co., 220 111. 469,

77 N. E. 254.
30. Stannard v. Aurora, etc., R. Co., 220

111. 469, 77 N. E. 254. And see supra, V, G,
10, a.

31. Thomas v. Blue Ridge, etc., R. Co., 144
N. C. 729, 57 S. E. 523; McDowell i>. Blue
Ridge, etc., R. Co., 144 N. C. 721, 57 S. E.
S20.

32. McDowell v. Blue Ridge, etc., R. Co.,
144 N. C. 721, 57 S. E. 520; Griswold v.

Minneapolis, etc., R. Co., 12 N. D. 435, 97
N. W. 538, 102 Am. St. Rep. 572.

33. Alabama.— Tennessee, etc., R. Co. v.

Taylor, 102 Ala. 224, 14 So. 379.
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however, may, by his acts or conduct, waive or estop himself from enforcing a for-

feiture,^* as where he fails to reenter or assert some claim within a reasonable time
after the breach of condition,'^ particularly where the railroad company is per-
mitted to use and make valuable improvements on the land after the condition
is broken.^^ In an action to enforce an abandonment or forfeiture for a breach
of conditions, the question whether there has been such an abandonment or breach
is generally for the jury to determine, from the facts of the particular case.''

Vl. Construction, maintenance, and equipment.*
A. Authority and Duty of Railroad Company— l. Duty to Construct. '*

A statute or charter which does not expressly require but merely authorizes the
construction of a railroad does not impose any positive obligation upon the com-
pany to do so,^* or to complete the entire line authorized after building a
part of it,^" and consequently the railroad company cannot be compelled to do

u. Biinie, 59 Ark. 66, 26 S. W. 528; Hickox
•0. Chicago, etc., R. Co., 94 Mich. 237, 53 N. W.
1105; Ft. Worth, etc., R. Co. v. Sweatt, 20
Tex. Civ. App. 543, 50 S. W. 162.

38. Failure to construct as ground for for-

feiture of franchise see supra, II, J, 4.

Duty to operate after construction see in-

fra, X, A.
Accommodations and facilities at stations

see infra, X, A, 1, d.

Train service and accommodations see i?i-

fra, X, A, 1, e.

39. Minnesota.— State v. Southern Minne-
sota E. Co., 18 Minn. 40.

New VorJc.— People v. Albany, etc., R. Co.,

24 N. Y. 261, 82 Am. Dec. 295 [affirming 37
Barb. 216].

Virginia.— Sherwood v. Atlantic, etc., R.
Co., 94 Va. 291, 26 S. E. 943.

United States.— State v. Southern Kansas
R. Co., 24 Fed. 179; Farmers' Loan, etc., Co.

V. Henning, 8 Fed. Cas. No. 4,666.

England.—^York, etc., R. Co. v. Reg., 1

C. L. R. 119, 1 E. & B. 858, 17 Jur. 630, 22
L. J. Q. B. 225, 7 R. & Can. Cas. 459, 1 Wkly.
Rep. 358, 72 E. C. L. 858 [reversing 1 E. & B.
178, 72 E. 0. L. 178] ; Great Western R. Co.
V. Reg., 1 E. & B. 874, 1 Wkly. Rep. 358 note,
72 E. C. L. 874 [reversing 1 E. & B. 253, 72
E. C. L. 253] ; Scottish North Eastern R. Co.
V. Stewart, 5 Jur. N. S. 607, 3 Maeq. H. L.
382, 7 Wkly. Rep. 458 ; Reg. ;;. Great Western
R. Co., 62 L. J. Q. B. 572, 69 L. T. Rep.
N. S. 572, 9 Reports 127.

See 41 Cent. Dig. tit. "Railroads," § 220.
Authority to construct a branch line im-

poses no obligation upon the railroad com-
pany to do so. Sherwood v. Atlantic, etc., R.
Co., 94 Va. 291, 26 S. E. 943.

40. State v. Southern Minnesota E. Co., 18
Minn. 40; People v. Albany, etc., R. Co., 24
N. Y. 261, 82 Am. Dee. 295 [affirming 37
Barb. 216]; York, etc., R. Co. v. Reg., 1

C. L. R. 119, 1 E. & B. 858, 17 Jur. 630, 22
L. J. Q. B. 225, 7 R. & Can. Caa. 459, 1 Wkly.
Rep. 358, 72 E. C. L. 858 [reversing 1 E.
& B. 178, 72 E. C. L. 178].
In West Virginia under Code (1887), c. 54,

§ 66, a railroad company chartered under
the general law of the state may complete and

pi.— Vicksburg, etc., E. Co. v.

Ragsdale, 54 Miss. 200.
Missouri.— Ruddick i: St. Louis, etc., R.

Co., 116 Mo. 25, 22 S. W. 499, 38 Am. St.

Rep. 570; Baker v. Chicago, etc., E. Co., 57
Mo. 265.

New York.— Ludlow v. New York, etc., R.
Co., 12 Barb. 440.

Pennsylvania.— Daubert v. Pennsylvania
R. Co., 155 Pa. St. 178, 26 Atl. 108; Guss v.

West Cheater R. Co., 1 Chest. Co. Rep. 363.
See 41 Cent. Dig. tit. " Eailroads," § 219.
Compare Hornbaek v. Cincinnati, etc., E.

Co., 20 Ohio St. 81.
Equitable ejectment see Hall v. Clearfield,

etc., R. Co., 168 Pa. St. 64, 31 Atl. 940.
Where the execution of a judgment of eject-

ment against a railroad company will operate
harshly and seriously aflfect public interests,

equity may suspend its execution for a period
of time sufifieient to enable it to prosecute con-
demnation proceedings. Griswold v. Minne-
apolis, etc., R. Co., 12 N. D. 435, 97 N. W.
538, 102 Am. St. Rep. 572.

34. Vicksburg, etc., R. Co. v. Ragsdale, 54
Miss. 200; Baker v. Chicago, etc., R. Co., 57
Mo. 265; Griswold v. Minneapolis, etc., R.
Co., 12 N. D. 435, 97 N. W. 538, 102 Am.
St. Rep. 572 (plaintiff held not to be estopped
from asserting his right of possession by an
action in the nature of ejectment) ; Ham-
mond V. Port Royal, etc., R. Co., 15 S. C. 10

( holding that whether the grantor has waived
hia right to enforce a forfeiture is a question
of intention depending upon the facts, and is

properly submitted to the jury)

.

A deed of a right of way to a railroad com-
pany given to correct a prior deed therefor
and expressly reserving to the grantor all

rights under the former deed is not a waiver
of an abandonment of the right of way by
the company. Gill v. Chicago, etc., R. Co.,

117 Iowa 278, 90 N. W. 606.

35. Bain v. Parker, 77 Ark. 168, 90 S. W.
1000; Kenner v. American Contract Co., 9

Bush (Ky.) 202.

36. Kenner v. American Contract Co., 9
Bush (Ky.) 202.

37. Tennessee, etc., E. Co. v. Taylor, 102
Ala. 224, 14 So. 379; Little Rock, etc., R. Co.

* By James A. Gwyn.

[VI. A, IJ
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so," the only result of its failure to do so being a liability to a forfeiture of the rights
and franchises conferred." So also a statute authorizing a connection between
different railroads for through transportation is permissive and not mandatory.^'
If the railroad company receives a grant of land from the state in consideration

of the construction of a particular line of road, its acceptance constitutes a con-
tract on the part of the railroad company which the state is entitled to enforce; "

but the rule is otherwise where the land was never received and the right to receive

it has been forfeited by a failure to construct or complete the road within the
time Hmited,^ and where the company was merely to receive land in instalments
of a certain amount after the completion of any section of the road of a certain

length, the completion of a part of the road and the receipt of the land to which
it was thereby entitled imposes no obligation upon the company to complete
the road, but the failure to do so merely forfeits the right to any further benefits

under the grant. *° The duty of constructing switches or sidings for the benefit

of private persons may be imposed by contract.*'

2. Authority to Construct— a. In General.*^ The right to condemn prop-
erty for and to construct and operate a raUroad is a franchise which can be exer-

cised only by legislative authority.*' Any conditions precedent to the com-
mencement of the construction prescribed by statute or the charter of the com-
pany must be complied with,'"" and it is in some cases required as a prerequisite

to the commencement of the work that the full capital stock shall be subscribed
and a certain amount paid in or other arrangements made to insure the com-
pletion of the road,^^ or that the company shall deposit with the state treasurer
a certain sum for each mile of the proposed road, the amount to be refunded in
instalments as the work of construction progresses,^^ or that before beginning the

operate a part of its road and as to the part
80 completed and operated retain its corpo-
rate existence, franchises, and powers. Wheel-
ing Bridge, etc., R. Co. k. Camden Consol.
Oil Co., 35 W. Va. 205, 13 S. E. 369.

41. State y. Southern Minnesota R. Co., 18
Minn. 40; Sherwood i;. Atlantic, etc., E. Co.,
94 Va. 291. 26 S. E. 943; York, etc., R. Co.
V. Reg., 1 C. L. R. 119, 1 E. & B. 858, 17
Jur. 630, 22 L. J. Q. B. 225, 7 R. & Can.
Cas. 459, 1 Wkly. Rep. 358, 72 E. C. L. 858
[reversing 1 E. & B. 178, 72 E. C. L. 178];
Great Western R. Co. v. Reg., 1 E. & B. 874,
1 Wkly. Rep. 358 note, 72 E. C. L. 874 ire-
versing 1 E. & B. 253, 72 E. C. L. 253].

42. People s. Albany, etc., R. Co., 24 N. Y.
261, 82 Am. Dee. 295 [affirming 37 Barb.
216] ; Farmers' L. &: T. Co. !'. Henning, 8 Fed.
Cas. No. 4,666.

Forfeiture of franchise for failure to con-
struct or complete road see supra, II, J, 4.

43. Richmond v. Dubuque, etc., R. Co., 33
Iowa 422.

44. Farmers' L. & T. Co. i'. Henning, 8
Fed. Cas. No. 4,666.

45. Kansas v. Southern Kansas R. Co., 24
Fed. 179.

46. State v. Southern Minnesota R. Co., 18
Minn. 40; Kansas [. Southern Kansas E. Co.,

24 Fed. 179.

47. Greene v. West Cheshire R. Co., L. R.
13 Eq. 44, 41 L. J. Ch. 27, 25 L. T. Rep.
N. S. 409, 20 \Yklj. Rep. 54.

Extent of duty.—An agreement to con-
struct and maintain a siding does not bind
the company to construct sheds or to keep one
of its servants in attendance at the siding.

[VI, A, 1]

Lytton V. Great Northern R. Co., 2 Jur. N. S.

436, 2 Kay & J. 394, 4 Wk\j. Rep. 441, 69
Eng. Reprint 836.

Specific performance of contract see infra,
VI, A, 4.

48. Right to construct lateral branch roads
see supra, IV, B, 2, a.

49. Chicago, etc., R. Co. v. Dunbar, 95 111.

571; Blake r. Winona, etc., R. Co., 19 Minn.
418, 18 Am. Rep. 345. See also, generally,

Fkaschises, 19 Cyc. 1459.
50. Astor P. New York Arcade R. Co., 48

Hun (N. Y.) 562, 1 N. Y. Suppl. 174
[affirmed in 113 N. Y. 93, 20 N. E. 594,

2 L. R. A. 789] ; Bailev c. New York Arcade
R. Co., 1 N. Y. Suppl. 304.

51. Astor V. New York Arcade R. Co., 48
Hun (N. Y.) 562, 1 N. Y. Suppl. 174 [af-

firmed in 113 N. Y. 93, 20 N. E. 594, 2

L. R. A. 789] ; Bailey r. New York Arcade
R. Co., 1 N. Y. Suppl. 304.

Condition dependent upon mode of con-
struction.— Where a company has been au-

thorized to construct a railroad and is after-

ward authorized by statute to construct it

in sections of five miles each, provided it

shall not commence the construction of any
portion within a certain distance of one of

its termini until all the stock is sub-
scribed for and a certain proportion paid in,

it is not obliged to have the stock sub-
scribed for and such amount paid in as a
condition precedent to constructing the whole
road not in sections as authorized by the
latter statute. Boston, etc., R. Corp. «.

Midland E. Co., 1 Gray (Mass.) 340.
52. Wilson v. Swain. 60 N. J. L. 115, 36
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work of construction it shall be determined by some tribunal designated for that

purpose whether the public convenience and necessity require the construction

of the proposed road."^

b. Switches and Sidings.^* A railroad company may construct switches or

side-tracks for the purpose of facilitating its operation upon any land which it

may own or acquire the legal consent of the owner to use for such purpose if no
public interest or private right is affected thereby,^ and legislative authority to

construct a railroad includes the right to construct such turnouts, sidings, and
switches as are incident to the convenient and proper operation of the road.^°

3. Time For Commencement or Completion of Construction — a. In General. In

some cases there are statutory or charter provisions limiting the time within

which the railroad company must begin or complete the construction of its road,^'

or requiring that it shall complete a certain number of miles each year;^' and
where the time for completion is so limited the company has no absolute right

to extend its road beyond the point completed at the expiration of such time,^''

while under some of the statutes a failure to begin or complete the road within

the time limited works a forfeiture of the corporate powers and franchises of the

Atl. 778, holding that a failure of the state

treasurer to repay money so deposited in

compliance with the New Jersey statute of

1879, upon proof that an equal sum has been
expended in the construction of the road, is

not excused by the fact that other persons
claim a right to or interest in the deposit

and that the duty being purely ministerial

may be enforced by mandamus.
53. Milford, etc., R. Cto.'s Petition, 68

N. H. 570, 36 Atl. 54.5; People v. Railroad
Com'rs, 160 N. Y. 202, 54 N. E. 697 [affirm-
ing 40 N. Y. App. Div. 559, 58 N. Y. Suppl.

94] ; Matter of Amsterdam, etc., R. Co., 86
Hun (N. Y.) 578, 33 N. Y. Suppl. 1009.

Determination as to necessity for road
see supra, I, B, 2.

54. Lateral or branch roads as distin-

guished from switches and sidings see supra,
IV, B, 2, a.

55. Bangor, etc., R. Co. v. Smith, 47 Me.
34.

56. Lake Shore, etc., R. Co. v. Baltimore,
etc., R. Co., 149 111. 272, 37 N. E. 91;
Black V. Philadelphia, etc., R. Co., 58 Pa.
St. 249; Philadelphia, etc., R. Co. r. Wil-
liams, 54 Pa. St. 103.

Time for construction see infra, VI, A, 3, b.

What constitutes side-track.—^A track con-
necting the road of one railroad company
with that of another for the purpose of
exercising a right of passage over the latter

road as secured by a lease is not a branch
line, but merely a side-track, the construction
of which is included in the general power
to build a road. Lake Shore, etc., R. Co. v.

Baltimore, etc., R. Co., 149 111. 272, 37
N. E. 91.

Necessity for landowner's consent or con-
demnation.— Where the location of the pro-
posed railroad is not definitely described
upon the map filed or in the instrument exe-
cuted by the property-owner conveying a
right of way, the track as established at the
time the grant is made is unchangeable and
the company has no power to build addi-
tional tracks, switches, or sidings without
the property-owner's consent or condemna

tion proceedings. Stephens v. New York,

etc., R. Co., 175 N. Y. 72, 67 N. E. 119.

57. See the statutes of the several states;

and the following cases:

California.— Areata v. Areata, etc., R. Co.,

92 Cal. 639, 28 Pac. 676.

Oonnecticut.—-Danbury, etc., R. Co. v. Wil-

son, 22 Conn. 435.

Maine.— Peavey v. Calais R. Co., 30 Me.
498.

'New Jersey.— State v. Bergen Neck R. Co.,

53 N. J. L. 108, 20 Atl. 762.

'New Yorh.— Farnham v. Benedict, 107

N. Y. 159, 13 N. E. 784 [reversing 39 Hun
22].

Canada.— Ontario, etc., R. Co. v. Canadian
Pac. R. Co., 14 Ont. 432.

See 41 Cent. Dig. tit. " Railroads," § 223.

Statute construed.—A statutory provision

that if the company shall not expend a
certain amount of money upon the road
within two years or if it shall not complete
the road within four years, the rights,

privileges, and powers of the company shall

be null and void, is not an alternative re-

quirement but requires that the company
shall both expend the sum stated and com-
plete the road within the periods respec-

tively provided therefor. Danbury, etc., R.
Co. V. Wilson, 22 Conn. 435.

If there is a bona fide beginning of the
work of construction it is sufficient, although
the company, owing to financial reasons but
without any intention of abandoning the

road, subsequently suspends work on its con-

struction. Ontario, etc., R. Co. v. Canadian
Pac. R. Co., 14 Ont. 432.

58. Madera R. Co. v. Raymond Granite
Co., 3 Cal. App. 668, 87 Pac. 27, holding,

however, that the California statute re-

quiring that every railroad company after

commencing construction shall complete five

miles of road each year or forfeit the right

to extend the road beyond the point then
completed does not limit the right to con-

struct a road to one not less than five miles
in length.

59. Peavey v. Calais R. Co., 30 Me. 498.

[VI, A, 3, a]
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company."" The time specified by a statute or charter for the commencement or

completion of a railroad is not, however, irrevocable, but the legislature and the

railroad company may by mutual consent change it at any time,"^ or the legis-

lature may grant an extension of time; "^ but a statute granting an extension

of time for the completion of any railroad not finished within the time originally

limited does not extend the time originally limited for the commencement of its

construction,"^ or have the effect of reviving a company whose corporate powers

have already been forfeited at the time of the enactment of the statute,"* nor does

a general statute extending the time for the construction of railroads already in

default apply so as to extend the time for constructing a railroad not then in

default."^ A contract between a railroad company and a landowner, by which

the railroad company agrees to construct a bridge over its road at a certain point

within a certain time after the completion of the road, imposes no obhgation

upon the company to complete the road within any particular time or within a

reasonable time.""

b. Switches, Sidings, Branches, and Extensions, Statutory or charter pro-

visions hmiting the time for the construction of a railroad do not apply to the

construction of sidings and switches;"' but if the company has constructed its

60. Farnham v. Benedict, 107 N. Y. 159,

13 N. E. 784 [reversing 39 Hun 22].
Forfeiture of rights and franchises see

supra, II, J, 4.

61. Eoss V. Chicago, etc., R. Co., 77 111.

127.

62. Ross V. Chicago, etc., R. Co., 77 111.

127. See also Baltimore, etc., R. Co. v.

Van Ness, 2 Fed. Cas. No. 830, 4 Cranch
C. C. 595.

A statute is not unconstitutional as being
a private or special law which extends the
period for the completion of railroads for a
certain number of years, because it only ap-

plies to railroad companies formed under the
general railroad law, and of these only to

those whose time for completion as originally

limited would expire during a certain year.

State V. Bergen Neck R. Co., 53 N. J. L.

108, 20 Atl. 762.
Under the New Jersey statute of 1887,

granting a two years' extension of time for

the completion of railroads whose original

limit expired during that year, and the

statute of 1889, granting a similar extension

to roads whose time limit expired during
the year of 1889, a, railroad company is

within the application of the latter statute

and entitled to a second extension whose
original time limit expired during the period

prescribed by the first statute and was
extended by that statute. State v. Bergen
Neck E. Co., 53 N. J. L. 108, 20 Atl.

762.

Construction of statutes.— Where a rail-

road charter providing that the road " shall

be completed within five years from the

sanction of this Aet" was subsequently
amended by a provision that the former
limitation is "replaced" by the following:
" The railway shall be completed within seven

years of the passing of this act," it was
held that the new limitation did not run
from the date of the amendment but from
the date of the original statute, making an
actual extension of only two years. Mon-
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treal, etc., R. Co. v. Chateauguav. etc., R.

Co., 13 Quebec K. B. 256.

63. Farnham i\ Benedict, 107 N. Y. 159,

13 N. E. 784 [reversing 39 Hun 22].

64. Farnham v. Benedict, 107 N. Y. 159,

13 N. E. 784 [reversing 39 Hun 22], hold-

ing that the New York statute of 1875, ex-

tending the time for the completion of un-

finished railroads, does not revive a com-
pany whose corporate powers have been for-

feited for failure to commence the construc-

tion of the road within the time originally

limited.

The New York statute of 1879 extending

the time for completing any unfinished rail-

road for the further period of two years ex-

pressly provided that it should not have
the effect of reviving any corporation whose
corporate powers had been forfeited for any
cause. Sodus Bay, etc., R. Co. v. Lapham,
43 Hun 314, holding that the statute did
not operate to extend the time of construc-

tion of a railroad where the company au-

thorized to construct it had executed a mort-
gage on its rights and franchises which had
been foreclosed and its rights and franchises
sold, since such foreclosure terminated the
corporate existence of the company and
worked a forfeiture of its rights.
65. In re Brooklvn, etc., R. Co., 72 N. Y.

245.

66. St. Louis, etc., R. Co. v. Lurton, 72 111.

118.

67. Areata v. Areata, etc., R. Co., 92 Cal.

639, 28 Pac. 670; Pottsville Borough v. Peo-
ple's R. Co., 148 Pa. St. 175, 23 Atl. 900.
A charter provision requiring a railroad

company " as soon as they conveniently can "

to locate and construct the road and its ap-

pendages does not compel the company to
exercise its whole authority in the very
beginning or prevent the subsequent con-

struction of svrch switches and sidings as
may become necessary for the proper opera-
tion of the road. Philadelphia, etc., R. Co.
V. Williams, 54 Pa. St. 103.



RAILROADS [33 Cyc] 233

road within the time limited it may subsequently construct from time to time,

such switches and sidings as may be necessary for the handhng of its business

or proper operation of the road.°* So also the time limited for the construction

of a railroad appUes to the road as authorized by its charter and not to an extension

authorized by a subsequent statute;" and where a railroad company authorized

to build a particular line of road and limited as to the time of construction is also

authorized to construct branch lines, the time Umitation does not apply to the

branch lines.'"* Where a company is authorized to construct two branches from
different places converging at a certain point, it is immaterial which of such
branches is constructed first.''

4. Remedies. Where a railroad company is legally bound to construct or

complete a road it may be required by mandamus to do so,'^ and mandamus and
not a suit in equity is the proper remedy; '^ but mandamus will not be granted

unless a clear legal duty on the part of the railroad company to do so is shown.'*

If the railroad company has not complied with a statutory requirement which
is a condition precedent to the commencement of the construction of its road,

a person whose property will be injuriously affected thereby may enjoin the com-
pany from commencing the work of construction.'^ If a railroad company fails

to commence or complete the construction of its road within the time hmited by
statute or its charter, the state alone can ordinarily take advantage of the failure

and object to a continuation of the work of construction," and such failure may
be waived by the state and an extension of time granted." In the absence of

such an extension or after it has expired if the railroad company has not commenced
the construction of its road a landowner may resist a subsequent condemnation
of his land therefor," or if partly completed he may resist any new condemnation
of his property for extending the road beyond the point then completed;" but if

the company before the expiration of such period has acquired thp right of way
he cannot prevent the company from continuing the construction of its road
thereon after the time limited for its completion has expired.^" So also if a land-

owner has agreed to convey a right of way before the expiration of the time limited,

an extension of time for the construction of the road does not release him from
his agreement.*' A railroad company which has failed to complete its road

68. Pottsville Borougli v. People's K. Co., 72. Eeg. v. York, etc., R. Co., 16 Q. B.
148 Pa. St. 175, 23 Atl. 900. 886, 20 L. J. Q. B. 503, 6 R. & Can. Cas. 648,
69. Hamilton v. New York, etc., R. Co., 9 71 B. G. L. 886; Great Western R. Co. v.

Paige (N. Y.) 171. Reg., 2 Wkly. Rep. 54. See also, generally,
70. Atlantic, etc., R. Co. v. St. Louis R. Mandamus, 26 Cyc. 365.

Co., 66 Mo. 228 [reversing 3 Mo. App. 315] ; 73. Atty.-Gen. v. Birmingham, etc., June-
Pittsburgh, etc., R. Co. V. Pittsburgh, etc., tion R. Co., 7 Eng. L. & Bq. 283.

R. Co., 159 Pa. St. 331, 28 Atl. 155; Blanton 74. State v. Southern Minnesota R. Co.,
V. Richmond, etc., R. Co., 86 Va. 618, 10 18 Minn. 40; Sherwood v. Atlantic, etc., R.
S. E. 925; Canadian Pac. R. Co. v. James Co., 94 Va. 291, 26 S. B. 943.
Bay R. Co., 36 Can. Sup. Ct. 42. Compare Duty to construct see supra, VI, A, 1.

Newhall v. Galena, etc., R. Co., 14 111. 273, 75. Astor v. New York, etc., R. Co., 48
construing a particular limitation as includ- Hun (N. Y.) 562, 1 N. Y. Suppl. 174
ing the branches as well as the main line, [affirmed in 113 N. Y. 93, 20 N. E. 594,
but holding that a subsequent extension of 2 L. R. A. 789].
time for the construction of the road also 76. Ross v. Chicago, etc., R. Co., 77 111.

applied to and extended the time for the 127; Atlantic, etc., R. Co. v. St. Louis, etc.,

construction of the branch. R. Co., 66 Mo. 228 [reversirig 3 Mo. App.
Where the time is extended hy statute for 315].

a certain period for the construction of a 77. Ross v. Chicago, etc., R. Co., 77 111.

railroad " with one or more tracks, sidings, 127.

depots, and appurtenances," the word " ap- 78. In re Brooklyn, etc., E. Co., 72 N. Y.
purtenances " does not include branches and 245.
the time limitation does not apply to their 79. Peavey v. Calais R. Co., 30 Me,
construction. Pittsburgh, etc., R. Co. v. 498.
Pittsburgh, etc., R. Co., 159 Pa. St. 331, 80. Atlantic R. tlo. v. Chicago, etc., R. Co..
28 Atl. 155. 66 Mo. 228 [reversing 3 Mo. App. 315].

71. St. Louis, etc., E. Co. v. Petty, 63 Ark. 81. Ross v. Chicago, etc., R. Co., 77 111.

«4, 37 S. W. 30O. 127.

[VI, A, 4]
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within the time limited by statute will not ordinarily be enjoined at the suit of

a stock-holder from completing it.^ Where during the process of construction

a controversy arises between a landowner and the company as to the true location

of the road, which is a disputable question of fact depending upon parol testimony,

the court will not grant a preUminary injunction restraining the construction of

the road, but will require the company to give security for the damages which
the landowner may sustain in case the decision upon &ial hearing is adverse to

the railroad company.*^ Where a railroad company has by contract bound itself

to construct and maintain a siding for the benefit of a landowner, a court of equity

may compel specific performance of the contract; " or if the siding is constructed

and subsequently removed by the company, the court may require it to be
restored.*^

B. Plan and Mode of Construction— l. In General. In the absence of

any statutory restriction or agreement a railroad company is not obUged to con-

struct its track in the center of its right of way,*° but may construct it upon any
part of the right of way it may deem proper,*' and after construction may subse-

quently change its location to any point within the hmits of the right of way.*'

So also in the absence of any restriction as to how the track shall be constructed

with reference to the surface of the groimd, the company is not obliged to con-

struct it upon the surface; *" but may elevate its tracks whenever the character

of the country makes it either convenient or necessary, '"' or it may construct the

same under ground."' It is also discretionary with the railroad company, where
it is authorized to construct a road between different points, as to where it will

begin the work of construction ;°^ and where a railroad company is authorized to

cross a river by means of a bridge or ferry "as may be most convenient," the

decision as to which is most convenient rests with the railroad company."*
2, Statutory and Municipal Regulations. Although a railroad company is

authorized to lay its tracks upon pubUc streets, its right to do so within corporate
limits is subject to reasonable regulations imposed by the municipality,"* but
such regulations must be reasonable, "^ and cannot abridge or impair the rights

82. Ffookes v. London, etc., R. Co., 17 Jur. road was to be located " on the section line
"

365, 1 Smale & G. 142, 1 Wkly. Eep. 175, dividing two named sections of land, does
65 Eng. Reprint 62. not require that the track should be located
83. Rainey w. Baltimore, etc., R. Co., 15 precisely upon the section line, but if the

Fed. 767. right of way is located so as to embrace this

84. Greene v. West Cheshire R. Co., L. R. section line, the track may be located any-
13 Eq. 944, 41 L. J. Ch. 17, 25 L. T. Rep. where within the limits of the right of way.
N. S. 409, 20 Wkly. Rep. 54. See also Lyt- Hunkers r. Kansas City, etc., R. Co., 60
ton V. Great Northern R. Co., 2 Jur. N. S. Mo. 334.

436, 2 Kay k J. 394, 4 Wkly. Rep. 441, 69 88. Dougherty v. Wabash, etc., Rl Co., 19
Eng. Reprint 836. Mo. App- 419.

85. Todd V. Midland Great Western R. Co., 89. Sparks ». Philadelphia, etc., E. Co.,

L. R. 9 Ir. 85. 212 Pa. St. 105, 61 Atl. 881.
86. Stark v. Sioux City, etc., R. Co., 43 90. Pulton y. Short Route R. Transfer Co.,

Iowa 501 ; Ohio River, etc., R. Co. v. John- 85 Ky. 640, 4 S. W. 332, 9 Ky. L. Rep. 291,
son, 50 W. Va. 499, 40 S. E. 407. 7 Am. St. Rep. 619.

But the location of the right of way can- 91. Sparks v. Philadelphia, etc., R. Co., 212
not be shifted so as to make the track the Pa. St. 105, 61 Atl. 881, holding further
center of the right of way by constructing that this rule is not affected by the fact that,
the tracks to one side of the center line of at the time of the enactment of the statute
the right of way as originally laid out. under which the road was constructed, under-
Ohio River, etc., R. Co. v. Johnson, 50 gi-ound construction was unknown and prob-
W. Va. 499, 40 S. E. 407. ably was not contemplated as a possibility.
87. Stark v. Sioux City, etc., R. Co., 43 92. Cleveland, etc., R. Co. v. Speer, 56 Pa.

Iowa 501; Munkers v. Kansas City, etc., R. St. 325, 94 Am. Dee. 84.

Co., 60 Mo. 334; Dougherty v. Wabash, etc., 93. Easton v. New York etc R Co 24
R. Co., 19 Mo. App. 419; Ohio River, etc., N. J. Eq. 49.

R. Co. V. Johnson, 50 W. Va. 499, 40 S. E. 94. Pittsburg, etc., R. Co. v. Chicago, 159
407. 111. 369, 42 N. E. 781.
A relinquishment of a right Of way one 95. Alleh i?. Jersey City, 53 N. J, L. 522,

hundred feet wide, providing that the rail- 22 Atl. 257.

[VI, A, 4]
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and franchises of the railroad company as granted by the legislature/" and when-
ever a statute and an ordinance conflict the former must control.'^ So also

where municipal consent for the construction of the railroad is necessary, the

municipaUty may in granting it do so subject to reasonable conditions/' such as

pertain to the mode of construction/' or the performance of certain acts on the

part of the railroad company, such as grading, paving, and the like,^ and a rail-

road company assenting to or constructing its road under an ordinance prescribing

such conditions will be bound thereby ;
- but the municipality will also be bound

by its part of the agreement in regard to the rights and privileges conferred if it

had authority to make such agreement.'

3. Construction In or Along Streets and Highways — a. In General.* The
right to construct a railroad on or along a street or highway gives the railroad

company no right, in the absence of express provision, to destroy the same,^ nor
does municipal consent to the construction of a railroad in a street confer any
right to obstruct the street; " but it is the duty of the railroad company to so con-

struct its road as not unnecessarily to injure the street or highway or impair the
rights of the public in its use,' and in some cases there are statutory or charter

provisions to this effect,^ or requiring that the street or highway shall be restored

to its former state or such as not unnecessarily to have impaired its usefulness."

Where a railroad is constructed along a street it should ordinarily conform to the
grade of the surface of the street ;'" but owing to the variations in the grade of many

If tHe municipality should act unreason-
ably and its authorities refuse any proper
application of the railroad company without
juat and legal excuse, the proper remedy on
the part of the railroad company would be
mandamus and not a suit in equity to en-
join the municipal authorities. Pittsburg,
etc., R. Co. V. Chicago, 159 111. 369, 42
N. E. 781.

96. Owensboro v. Owensboro, etc., R. Co.,
40 S. W. 916, 19 Ky. L. Rep. 449; Allen v.

Jersey City, 53 N. J. L. 522, 22 Atl. 257.
97. Oshkosh First Cong. Church v. Mil-

waukee, etc., R. Co., 77 Wis. 158, 45 N. W.
1086.

98. Moundville v. Ohio River R. Co., 37
W. Va. 92, 16 S. E. 514, 20 L. R. A. 161.
99. Moundville v. Ohio River R. Co., 37

W. Va. 92, 16 S. E. 514, 20 L. R. A. 161.
1. State V. New Orleans, etc., R. Co., 42

La. Ann. 11, 7 So. 84; Moundville v. Ohio
River R. Co., 37 W. Va. 92, 16 S. E. 514,
20 L. R. A. 161.
Particular requirement construed.—An obli-

gation on the part of a railroad company
to keep in good condition the streets through
which its tracks pass does not oblige it to
keep in repair the streets on each side of a
neutral strip of land not used for street
purposes on which the track is located. State
V. New Orleans, etc., R. Co., 42 La. Ann.
350, 7 So. 606.

2. Moundsville v. Ohio River R. Co., 37
W. Va. 92, 16 S. E. 514, 20 L. R. A. 161.
Enforcement of obligations see mfra, VE,

B, 5.

3. Chicago, etc., R. Co. v. Quincy, 136 111.

489, 27 N. E. 232 [reversing 32 111. App.

4. Right to construct and power of legisla-
ture to authorize such construction see su-
pra, V, I; and, generally. Eminent Domain,
15 Cyc. 626.

5. Pepper v. Union R. Co., 113 Tenn. 53,

85 S. W. 864; Moundsville v. Ohio River
R. Co., 37 W. Va. 92, 16 8. E. 514, 20
L. R. A. 161.

6. Tate v. Ohio, etc., R. Co., 7 Ind. 479;
Pepper v. Union R. Co., 113 Tenn. 53, 85
S. W. 864.

7. State V. Hannibal, etc., R. Co., 86 Mo.
13; Com. v. Erie, etc., R. Co., 27 Pa. St.
339, 67 Am. Dec. 471.

8. Hepting v. New Orleans Pac. R. Co., 36
La. Ann. 898; State v. Hannibal, etc., R.
Co., 86 Mo. 13; Com. v. Erie, etc., R. Co.,
27 Pa. St. 339, 67 Am. Dec. 471; Com. v.
Allegheny Valley R. Co., 14 Pa. Super. Ct.
336; Stroudsburg Borough ;;. Wilkesbarre,
etc., R. Co., 2 Pa. Dist. 507, 12 Pa. Co. Ct.
395; Pepper v. Union R. Co., 113 Tenn. 53,
85 S. W. 864.

Particular provisions construed.—A charter
provision that a railroad must be so con-
structed " as not to impede or obstruct the
free use of any public road, street," etc.,
does not prohibit the construction of a rail-
road in a street, but does prohibit any ma-
terial or unnecessary obstruction thereof
(Com. V. Erie, etc., R. Co., 27 Pa. St. 339,
67 Am. Dec. 471) ; and where a railroad
company proposes to occupy a public highway
in such manner as practically to require
the public in passing along it to use the
track of the railroad for a distance of two or
three hundred feet, it materially impairs
the passage thereon within the application
of a statute requiring the road to be so
constructed "as not to impede the passage
or transportation of persons or property

"

along the highway (Stroudsburg Borough v.
Wilkesbarre, etc., R. Co., 2 Pa. Dist. 507, 12
Pa. Co. Ct. 395).

9. See imfra, VI, B, 3, b.

10. Tate 17. Ohio, etc., R. Co., 7 Ind. 479,
holding that a railroad company has no

[VI, B, 3, a]
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streets and the necessity of maintaining a uniform grade for the raUroad, this

is often impracticable, and in such case the railroad company may construct

cuts and fills provided the use of the street is not unnecessarily interfered with."

Such necessary elevations and depressions of the track may be authorized by a

municipality,^ which, on the other hand, cannot impose such restrictions as to

the grade of the railroad as will practically deprive the company of a statutory

right to construct its road in the street; '^ and where a railroad is constructed to

conform to the existing surface of a street which has not been graded to the estab-

Ushed hne, the railroad company should not be required to raise or lower its tracks

to such Une until the city has graded the street conformably thereto." Where
municipal consent is essential to the occupancy of a street by a railroad, such

consent is also necessary for any subsequent material change in the mode of

construction, such as a change in the grade of its tracks. ^^ Where a railroad com-
pany is authorized to construct its road along a street it need not necessarily

construct it in the middle of the street.''

b. Restoring and Maintaining Highway. Where a railroad company con-

structs its road upon a street or highway it is the duty of the company to restore

the same to its former state or such as not unnecessarily to have impaired its

usefulness." This is a common-law duty ;
'^ but it is in some cases expressly imposed

by statutory or charter provisions,'^ and a county, township, or municipaUty in

which the highway is situated cannot release the company from this duty.^° The
requirement as to restoring streets and highways imports some physical impair-

ment of the way itself and does not impose upon the railroad company the duty
of removing all danger incident to the use of the railroad lawfully constructed

parallel with and in close proximity to a highway,^' or require the railroad com-
pany to construct fences or barriers in such cases between the highway and the

railroad track,^^ nor is there any common-law duty to do so; ^^ but a statute pro-

right, in the absence of express authority,

to construct its road along a street upon an
embankment four and a half feet high.

The grade line of a railroad is the surface

of the earth-work upon which the ties are

laid and not the top of the rails. Given
p. Des Moines, 70 Iowa 637, 27 X. W. 803.

Where a right is granted by ordinance to

a railroad company to construct its road over

certain streets " on the grade of the city

or such grade as may be agreed upon," the

company is limited to the grade established

by the city, in the absence of any agreement
to the contrary. Slatten r. Des Moines
Valley R. Co., 29 Iowa 148, 4 Am. Rep. 205.

11. Owensboro v. Owensboro, etc., R. Co.,

40 S. W. 916, 19 Ky. L. Rep. 449 ; Arbenz
». Wheeling, etc., R. Co., 33 ^Y. Va. 1, 10

S. E. 14, 5 L. R. A. 371.

Authority to construct a railroad " along or
upon " a street does not limit the right to a
construction upon the surface at a common
level with the rest of the street. Arbenz v.

Wheeling, etc., R. Co., 33 W. Va. 1, 10 S. E.
14, 5 L. R. A. 371.

13. Slatten y. Des Moines Valley E. Co., 29
Iowa 148, 4 Am. Rep. 205 ; Arbenz v. Wheel-
ing, etc., R. Co., 33 W. Va. 1, 10 S. E. 14,

5 L. R. A. 371.

13. Owensboro v. Owensboro, etc., R. Co.,

40 S. W. 916, 19 Ky. L. Rep. 449.

14. Given v. Des Moines, 70 Iowa 637, 27
N. W. 803.

15. Chester «?. Baltimore, etc., R. Co., 217
Pa. St. 402, 66 Atl. 654.
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16. Oshkosh First Cong. Church, etc. ».

Milwaukee, etc., R. Co., 77 Wis. 158, 45 N. W.
1086.

17. Indianapolis, etc., R. Co. v. State, 37

Ind. 489; State v. Hannibal, etc., R. Co., 86

Mo. 13; Moundsville v. Ohio River R. Co., 37

W. Va. 92. 16 S. E. 514, 20 L. R. A. 161.

18. State V. Hannibal, etc., R. Co., 86 Mo.
13.

19. Connecticut.— State v. New Haven,
etc., Co., 45 Conn. 331.

Louisiana.— Hepting v. New Orleans Pac.

R. Co., 36 La. Ann. 898.

New York.— People v. Dutchess, etc., R.
Co., 58 N. Y. 152.

iVest Virginia.— Moundsville r. Ohio River
R. Co., 37 W. Va. 92, 16 S. E. 514, 20 L. R. A.

161.

Wisconsin.— Jamestown v. Chicago, etc., R.

Co., 69 Wis. 648, 34 N". W. 728.

See 41 Cent. Dig. tit. " Railroads," § 231.

20. Snow V. Deerfield Tp., 78 Pa. St. 181.

21. State V. New Haven, etc., Co., 45 Conn.

331, holding further that this rule applies,

although the right of way of the railroad

slightly overlaps the right of way of the

highway, if there is no disturbance of or in-

terference with the traveled part of the high-

way, and the railroad is an obstruction only

in the sense that it is calculated to frighten

horses.

22. Coy V. Utica, etc., R. Co., 23 Barb.

(N. Y.) 643 [disapproving Moshier v. Utica,

etc., R. Co., 8 Barb. (N. Y.) 427].
23. Coy V. Utica, etc., R. Co., 23 Barb.
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viding that if the company shall use or interfere with any road it shall make good
the damage done thereto is not hmited to cases where the railroad is actually

constructed upon or across the highway.^* So also the requirement does not
contemplate that the highway shall be restored to its exact former state or its

use in no degree impaired,^" but only that there shall be no material and unneces-

sary impairment of its use; ""-^ but it does require that the highway shall be restored

in such manner as not unnecessarily to impair its usefulness for ordinary travel,^'

and if the railroad is constructed upon and so as to destroy the use of the highway,
the highway must be reconstructed upon a new location.^* Where it is necessary

to construct a new highway this must be done before the original highway is

appropriated,^" and any work of restoration must be done within a reasonable

tirne.^" The duty is also a continuing one and devolves upon a company suc-

ceeding to the rights and franchises of the company which constructed the road.^^

e. Mode of Construetion as Constituting Nuisance. The mere construction

of a railroad, although in a street or highway, if done by lawful authority, is not
a nuisance,^^ nor is a partial and temporary obstruction necessarily caused by
and during the process of construction a nuisance which mil be enjoined;^* but
the company may be guilty of maintaining a nuisance by reason of the negligent

or improper manner of constructing or maintaining its road,^^ or faihng to restore

a street or highway to its former state as required by statute,^ or to construct

a new highway in the place of one destroyed by the construction of the railroad.^*

4. Road-Bed and Tracks. It is the duty of a railroad company to construct
its road-bed and tracks in a skilful manner and with suitable materials so as to»

make the road safe for travel,^' and subsequently to keep the same in proper
condition and repair; ^* but the company is not required, in order to make travel'

(N. Y.) 643 [disapproving Moshier v. Utica,
etc:., E. Co., 8 Barb. (N. Y.) 427].

24. West Riding, etc., R. Co. v. Wakefield
Local Ed. of Health, 5 B. & S. 478, 10 Jur.
N. S. 1046, 33 L. J. M. C. 174, 12 Wkly. Rep.
1076, 117 E. C. L. 478, holding that a statute
providing that if in constructing a railroad
the company " shall use or interfere with
any road " it shall from time to time " make
good all damage done" to such road is not
limited to cases where there is an actual
occupation of the road by the railroad, but
that it requires the company to repair any
injury done to the highway by the extra
traffic upon it caused by hauling materials
over it for the construction of the railroad,

and that such traffic need not be carried on
by the servants of the company if it is for

the purposes of the company.
25. Moundsville v. Ohio River R. Co., 37

W. Va. 92, 16 S. E. 514, 20 L. R. A. 161;

Arbenz v. Wheeling, etc., R. Co., 33 W. Va.
1, 10 S. E. 14, 5 L. R. A. 371.

26. Arbenz v. Wheeling, etc., R. Co., 33
W. Va. 1, 10 S. E. 14, 5 L. R. A. 371.

27. Moundsville v. Ohio River R. Co., 37
W. Va. 92, 16 S. E. 514, 20 L. R. A. 161.

28. People v. Dutchess, etc., R. Co., 58
N. Y. 152; Com. v. Allegheny Valley R. Co.,

14 Pa. Super. Ct. 336.

I/Ocation of new highway.— Where a rail-

road company pursuant to legislative au-
thority has located its road upon a portion
of a public highway, so as to destroy the
same, and the commissioners having jurisdic-

tion of the matter and acting without fraud
have designated the location for the new
way, and the railroad company has con-

structed the same, the court cannot, on an
application for mandamus to compel the
railroad company to restore the highway to
its former usefulness, review the determina-
tion of the commissioners and prescribe a
different route. Waterbury v. Hartford, ete.,

R. Co., 27 Conn. 146.

29. Atty.-Gen. v. Widnes R. Co., 30 L. T.
Rep. N. S. 449, 22 Wlily. Rep. 607.
30. Jamestown v. Chicago, etc., R.. Ca, 68

Wis. 648, 34 N. W. 728.
31. Com. 47. Allegheny Valley R. Co., 14

Pa. Super. Ct. 336.

32. See supra, V, I, 1, g.
33. Canton v. Canton Cotton Warehouse

Co., 84 Miss. 268, 36 So. 266, 105 Am. St.
Rep. 428, 65 L. R. A. 561.

34. Kelly v. Pittsburgh, etc., R. Co., 28
Ind. App. 457, 63 N. E. 233, 91 Am. St. Rep.
134; Haney v. Gulf, etc., R. Co., 3 Tex. App.
Civ. Cas. I 278; Moundsville v. Ohio River
R. Co., 37 W. Va. 92, 16 S. E. 514, 20 L. R. A.
161.

A slight variation in the surface of the
street, caused by the laying of the railroad
tracks thereon, and which leaves the passage
free and unobstructed, does not constitute a
nuisance. Drake (. Hudson River R. Co., 7
Barb. (N. Y.) 508.

35. Moundsville v. Ohio River R. Co., 37
W. Va. 92, 16 S. E. 514, 20 L. R. A. 161.

36. Com. V. Allegheny Valley R. Co., 14
Pa. Super. Ct. 336.

37. Florida R., etc., Co. v. Webster, 25
Fla. 394, 5 So. 714; Pittsburg, etc., R. Co. v.
Thompson, 56 111. 138.

38. Florida R., etc., Co. v. Webster, 25
Fla. 394, 5 So. 714; Toledo, etc., E. Co. v.

[VI, B. 4]



238 [33 CycJ BAILBOADS

upon the road entirely free from peril, to incur a degree of expense which would
render the operation of the road impracticable.'" Where a railroad is constructed

under a statute expressly regulating the gauge the company must conform thereto

and cannot subsequently alter the gauge of the road; *" but if there is no statutory

or charter provision or restriction as to the gauge the company may adopt such

gauge as it may deem proper/' and may after the construction of the road change

from the gauge originally adopted/^ which change may be made without the

consent of the municipaHty through the streets of which the road is constructed.*'

If authorized to construct a mixed gauge road consisting of a broad gauge through-

out and also a narrow gauge for a part of the distance, the company may con-

tinue the narrow gauge throughout." Where one of several connecting roads

is required by statute to change its gauge to conform to that of the others, the

latter may be required to contribute to the expense of the alteration.^ What
is a reasonable time for effecting and completing an authorized change of gauge

depends upon the circumstances of the particular case.*" The railroad company
may also change the kind of rails upon its road.*' A statutory or charter authority

to use steam as a motive power and to carry freight and passengers authorizes

the company to construct its track and road-bed in a manner suitable for the use

of heavy cars and locomotive engines,*' and to use the heavy "T" rails commonly
used on steam railroads.*"

5. Remedies. Where a railroad company fails to restore a street or highway
to its former condition as required by statute, it may be compelled to do so by
mandamus,^" or by a suit in equity for a mandatory injunction,^' and a town or

Conroy, 68 111. 560; Pittsburgh, etc., R. Co.

V. Thompson 56 111. 138; Rutherford v.

Shreveport, etc., R. Co., 41 La. Ann. 793, 6

So. 644; Libby v. Maine Cent. R. Co., 85 Me.
34, 26 Atl. 943, 20 L. R. A. 812.

39. Pittsburgh, etc., R. Co. x>. Thompson, 56
III. 138.

40. Western New York, etc., R. Co. v.

Buflfalo, etc., R. Co., 193 Pa. St. 127, 44 Atl.

242; Walker v. Denver, 76 Fed. 670, 22

C. C. A. 470.

The Pennsylvania statute of 1873 divides

railroads into two classes, subject to different

conditions and with different powers, accord-

ing to whether the gauge exceeds three feet

in width, and a company constructing its

road under this statute as a narrow gauge
road cannot subsequently widen the gauge
notwithstanding no injury to the public will

result. Western New York, etc., R. Co. V.

Buffalo, etc., R. Co., 193 Pa. St. 127, 44 Atl.

242.
41. State V. Richmond, etc., R. Co., 72

N. C. 634; Millvale v. Evergreen R. Co., 131

Pa. St. 1, 18 Atl. 993, 7 L. R. A. 369.

43. Denver, etc., R. Co. v. Domke, 11 Colo.

247, 17 Pac. 777; State v. Richmond, etc., R.
Co., 72 N. C. '634; Millvale v. Evergreen R.
Co., 131 Pa. St. 1, 18 Atl. 993, 7 L. R. A.
369.

An abutting lot owner in a city cannot en-

join a railroad company from changing the
gauge of its road from a narrow to a stand-

ard gauge, where there is nothing in the ordi-

nance authorizing the construction of ttie

road as to the width of the gauge and no
imputation of any fraud in regard to the
procuring or enactment of the ordinance.

Denver, etc., R. Co. v, Domke, 11 Colo. 247,

17 Pac. 777.
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43. Millvale v. Evergreen R. Co., 131 Pa.
St. 1, 18 Atl. 993, 7 L. R. A. 369.

But if the gauge is limited by the charter

of the railroad company, the municipality
may object to any change from that so pre-

scribed, although the city ordinance grant-

ing the use of the street did not specify any
gauge, since the charter and ordinance must
be construed together. Walker v. Denver, 76
Fed. 670, 22 C. C. A. 470.
44. Great Western R. Co. v. Oxford, etc.,

R. Co., 3 De G. M. & G. 341, 52 Eng. Ch.

341, 43 Eng. Reprint 133 [affirming 5 De
G. & Sm. 437, 16 Jur. 443, 64 Eng. Reprint
1188]; Beman v. Rufford, 15 Jur. 914, 20
L. J. Ch. 537, 1 Sim. N. S. 550, 40 Eng. Ch.

550, 61 Eng. Reprint 212.

45. Newry, etc., R. Co. v. Ulster R. Co.,

8 De G. M. & G. 487, 2 Jur. N. S. 936, 4

Wkly. Rep. 211, 761, 57 Eng. Ch. 487, 44

Eng. Reprint 478, holding that where the
statute provides for an apportionment of

such expense by the railroad commissioners,
if the commissioners in making their award
have not exceeded their jurisdiction and no
fraud or mistake is shown, a court of equity
cannot review or set aside their award.
46. State v. Missouri Pac. R. Co., 80 Mo.

117.

47. Millvale v. Evergreen R. Co., 131 Pa.
St. 1, 18 Atl. 993, 7 L. R. A. 369.
48. Millvale v. Evergreen R. Co., 131 Pa.

St. 1, 18 Atl. 993, 7 L. R. A. 369.
49. Millvale v. Evergreen R. Co., 131 Pa.

St. 1, 18 Atl. 993, 7 L. R. A. 369.
50. State v. Hannibal, etc., R. Co., 86 Mo.

13 ; People v. Dutchess, etc., R. Co., 58 N. Y.
152. See also, generally. Mandamus, 26 Cyc.
369.

51. Moundsville v. Ohio River E. Co., 37
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municipality which is responsible for the condition of its streets and highways
may maintain such suit.^^ So also a municipaUty may sue to enjoin a railroad

company from obstructing a highway by making fences across it and to compel
the removal of fences already constructed.^^ If the road is so constructed as to

constitute a nuisance the company is liable to indictment," or a suit in equity

may be maintained to abate the nuisance,''^ or an individual who sustains a special

injury therefrom may maintain a private action to recover his special damages
or protect his rights.^" Where in consideration of a grant by a municipality of

the right to eonstnict a railroad on a street, the railroad company assumes obli-

gations in regard to the mode of construction or work to be done by it upon the

streets so used, the performance of such duties may be enforced by a suit in equity,"

or, pursuant to a statute so providing, by mandamus,^' or the municipality may
sue for damages for breach of the agreement.^" A court of equity has no power
at the instance of highway commissioners to enjoin the construction of a railroad

on or along highways where such construction is authorized by statute. "^ With
regard to the rights and remedies of abutting property-owners the general rule

applies that equitable relief will not be granted where there is an adequate remedy
at law."' An abutting lot owner cannot enjoin the mere construction of a rail-

road in a street on account of the incidental injury to his property where the com-
pany is proceeding under lawful authority,"^ nor can he enjoin the railroad company
from constructing its road in a particular manner if the mode of construction

is authorized by competent authority,"' or the character and extent of the injury

which may result is merely speculative."* So also if a railroad company has by
lawful authority constructed its road in a street and is not restricted as to the

W. Va. 92, 16 S. E. 514, 20 L. R. A. 161;
Jamestown ». Chicago, etc., R. Co., 69 Wis.
648, 34 N. W. 728.

52. Moundsville v. Ohio River E. Co., 37
W. Va. 92, 16 S. E. 514, 20 L. R. A. 161;
Jamestown v. Chicago, etc., R. Co., 69 Wis.
648, 34 N. W. 728 ; Fenelon Falls v. Victoria
R. Co., 29 Grant Ch. (U. C.) 4.

53. Gloucester Tp. ». Canada Atlantic R.
Co., 3 Ont. L. R. 85, 1 Ont. Wkly. Rep. 18
[afftrmed in 1 Ont. Wkly. Rep. 485].
54. Com. V. Allegheny Valley R. Co., 14

Pa. Super. Ct. 336. See also infra, VI, K, 2.

55. Moundsville, etc., R. Co. v. Ohio River
R. Co., 37 W. Va. 92, 16 S. E. 514, 20 L. R. A.
161, holding further that the suit to abate
the nuisance may be maintained by a mu-
nicipality which is liable for the condition
of its streets.

56. Kelly v. Pittsburgh, etc., R. Co., 28
Ind. App. 457, 63 N. E. 233 ; Haney v. Gulf,
etc., R. Co., 3 Tex. App. Civ. Cas. § 278.

57. Moundsville, etc., R. Co. v. Ohio River
E. Co., 37 W. Va. 92, 16 S. E. 514, 20 L. R. A.
161.

58. State v. New Orleans, etc., E. Co., 42
La. Ann. 550, 7 So. 606; State v. New Or-
leans, etc., E. Co., 42 La. Ann. 11, 7 So. 84.

See also Mandamus, 26 Cyc. 165.

59. Cincinnati, etc., E. Co. v. Garthage,
36 Ohio St. 631, holding that where the rail-

road company binds itself to grade and
gravel the streets used, the municipality
may, on a failure of the company to do so
within a reasonable time, maintain an action
for damages,, without any previous demand
upon the company to perform its agreement,
and recover the reasonable cost of doing or
completing the work.

60. Baxter v. Spuyten Duyvil, etc., R. Co.,

61 Barb. (N. Y.) 428, 11 Abb. Pr. N. S. 178.

61. Stetson v. Chicago, etc., R. Co., 75 111.

74; Fulton v. Short Route, etc., R. Co., 85

Ky. 640, 4 S. W. .J32, 9 Ky. L. Rep. 291, 7

Am. St. Rep. 619; Arbenz v. Wheeling, etc.,

R. Co., 33 W. Va. 1, 10 S. E. 14, 5 L. R. A.

371.

The constmction of an additional track in

a street will not be enjoined on the ground
that its construction will constitute a nui-

sance unless a very clear case for equitable

relief is shown, since if a nuisance results

the public has an adequate remedy by indict-

ment and adjacent property-owners a remedy
by action for damages for any special injury
sustained. Morris, etc., R. Co. v. Prudden,
20 N. J. Eq. 530.

Enjoining contract.—An injunction will not
be granted at the suit of abutting owners to

prevent a railroad company from entering

into a contract with the county commis-
sioners whereby it is permitted to maintain
its tracks in a street at a grade alleged to

be illegal, the remedy if the contract be
illegal being by mandamus to require the

county commissioners to perform their duty
as required by law. Dyer v. Cincinnati, etc.,

E. Co., 7 Ohio Cir. Ct. 255, 4 Ohio Cir. Dec.
584.

62. S«e supra, V, I, 1, i.

Right to enjoin where compensation is not
paid in advance see Eminent Domaiji, 15

Cyc. 987 et seq.

63. Arbenz v. Wheeling, etc., E. Co., 33
W. Va. 1, 10 S. E. 14, 5 L. E. A. 371.

64. Fulton V. Short Eoute, etc., E. Co.,

85 Kv. 640, 4 S. W. 332, 9 Ky. L. Rep. 291,

7 Am. St. Rep. 619.

[VI. B, 5]
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gauge, an abutting lot owner cannot enjoin the companyfrom subsequently widen-
ing the gauge.*^ If, however, the railroad company is proceeding in an unauthor-
ized manner which wiU occasion a special injury for which there is no adequate
remedy at law, the abutting landowner is entitled to an injunction/" unless he
has lost his right to such relief by his laches or acquiescence," or if the road has
already been located upon the street so as to occasion an injury of this character,

he may by a suit in equity compel the company to relocate its tracks.*'

C. Crossing Other Railroads— l. Right to Cross— a. In General. Rail-

road companies accept their charters and use their tracks subject to the power
of the state to authorize the construction of other railroads across their tracks

whenever the pubhc welfare so requires, "^ and this right of crossing is not affected

by the priority of charters or the location or construction of the roads thereunder,'"

by the comparative length or amount of traffic upon the respective roads, ''^ or by
the fact that the road crossed is in the hands of a receiver," or that such company
owns the title in fee to the property crossed; " nor is the right confined to the

main tracks, but applies to the lateral and spur trades and switches constituting

a part of the system and necessary to enable the company properly to carry on
its business/^ The right of one railroad company to cross the tracks of another

65. Denver, etc., E. Co. v. Toohey, 15 Colo.

297, 25 Pac. 166; Denver, etc., R. Co. v.

Barsaloux, 15 Colo. 290, 25 Pae. 165, 10
L. R. A. 89; Denver, etc., R. Co. v. Domke,
11 Colo. 247, 17 Pac. 777.

If the change imposes an additional servi-

tude for which the ahutting owner is entitled

to compensation, his remedy is by an action

for damages. Denver, etc., R. Co. v. Bar-
saloux, 15 Colo. 290, 25 Pac. 165, 10 L, R. A.
89.

66. Alabama.— Birmingham R. Light, etc,

Co. V. Moran, 151 Ala. 187, 44 So. 152.

Indiana.— Chicago, etc., R. Co. r. Eisert,

127 Ind. 156, 26 N. E. 759.

Maryland.— Baltimore, etc., R. Co. V.

Strauss, 37 Md. 237.

Michigan.— Riedinger v. Marquette, etc.,

R. Co., 62 Mich. 29, 28 N. W. 775.

Tennessee.— Pepper c. Union R. Co., 113
Tenn. 53, 85 S. W. 864.

Utah.— Stockdale r. Rio Grande Western
R. Co., es Utah 201, 77 Pac. 849.

See 41 Cent. Dig. tit. " Railroads," § 233.

67. Baltimore, etc., R. Co. v. Strauss, 37
j^Id. 237; Kakeldy -v. Columbia, etc., R. Co.,

37 Wash. 675, 80 Pac. 205.

68. Hepting v. New Orleans Pae. R. Co., 36
La. Ann. 898.

69. Illinois.— East St. Louis Connecting

R. Co. V. East St. Louis Union R. Co., 108

111. 265.

Missouri.— Kansas Citv, etc., R. Co. v.

Kansas City, etc., R. Co.", 118 Mo. 599, 24
S. W. 478.

Montana.— Butte, etc., R. Co. r. Montana
Union R. Co., 16 Wont. 550, 41 Pac. 248.

Kew Jersey.— National Docks, etc., R. Co.

V. State, 53 X. J. L. 217, 21 Atl. 570, 26

Am. St. Rep. 421.

New York.— Buflfalo, etc., R. Co. v. New
York, etc., R. Co., 72 Hun 587, 25 N. Y.
Suppl. 155.

Ohio.— Lake Shore, etc., R. Co. v. Cin-

cinnati, etc., R. Co., 30 Ohio St. 604.

Pennsylvania.— Pennsylvania, etc., R. Co.

V. Philadelphia, etc., R. Co., 160 Pa. St. 277,
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28 Atl. 784; Western Pennsylvania R. Co.'a

Appeal, 99 Pa. St. 155.

South Carolina.— South Carolina R. Co. 17.

Columbia, etc., R. Co., 13 Rich. Eq. 339.

United States.— Chicago, etc., E, Co. t".

Chicago, etc., R. Co., 5 Fed. Cas. No. 2,665,

6 Biss. 219.

See 41 Cent. Dig. tit. "Railroads," § 234.

The right of one railroad company to cross

the track of another is as clear and un-
doubted as the right of the road first located

to cross the land of the original owner. Lake
Shore, etc., R. Co. r. Cincinnati, etc., R. Co.,

30 Ohio St. 604.

A lateral railway may be constructed over
an intervening railroad to reach a canal or

river landing. Hays v. Briggs, 74 Pa. St.

373 [reversing 3 Pittsb. 504].
A railroad company cannot set up alleged

rights of the state to defeat the prima facie

right of another company to occupy a por-

tion of a river shore for its road and thereby
cross under the roadway of the first company.
Pittsburgh, etc., R. Co. r. Pennsylvania R.
Co., 39 Pittsb. Leg. J. N. S. (Pa.) 314.
70. Kansas City, etc., R. Co. c. Kansas

City, etc., R. Co., 118 Mo. 599, 24 S. W.
478; Lake Shore, etc., R. Co. v. Cincinnati,

etc., R. Co., 30 Ohio St. 604.
The right of way of one company prior to

the construction of the road thereon may be
crossed by another railroad upon making or
securing proper compensation. Western
Pennsylvania R. Co.'s Appeal, 99 Pa. St. 155.

71. Seattle, etc., R. Co. v. State, 7 Wash.
150, 34 Pae. 551, 38 Am. St. Rep. 866, 22

L. R. A. 217.

73. New Jersey Cent. R. Co. v. Pennsyl-
vania R. Co., 31 N. J. Eq. 475 [reversed on
other grounds in 32 N. J. Eq. 755].
73. Hornellsville El. R. Co. v. New York,

etc., R. Co., 83 Hun (N. Y.) 407, 31 K Y.
Suppl. 745; WiUiams Valley R. Co. v.

Lykens, etc., R. Co., 192 Pa. St. 552. 44 Atl.

46; Western Pennsylvania R. Co.'s Appeal,
99 Pa. St. 155.

74. East St. Louis Connecting R. Co. c.
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is in many cases expressly provided for by constitutional, statutory, or charter

provisions,'^ in which case the provisions must be followed,'* and any conditions

precedent complied with;" but the right to cross need not be conferred in express

terms, as it will be implied from the right to construct a road between certain

termini, where such crossing is necessary; '* but where it is practicable to locate

the second road without crossing the first it should not be permitted to cross

and recross the first merely as a matter of convenience or economy in construc-

tion; '" and even where the right to cross is conferred by statute it should not
in the absence of imequivocal language be construed as conferring an absolute

right to a crossing at the option of the company desiring to make it without regard

to its necessity and the interests of the pubHc.^" One railroad company has no
right to so cross the track of another as to deprive the latter of the use of the track

or materially impair the exercise of its franchises; ^^ but the inconvenience in

East St. Louis Union R. Co., 108 111. 265;
Kansas City, etc., R. Co. i;. Louisiana, etc.,

R. Co., 116 La. 178, 40 So. 627, 5 L. R. A.
N. S. 512.

75. Alabama,.—Alabama, etc., R. Co. v.

South Alabama, etc., R. Co., 84 Ala. 570, 3

So. 286, 5 Am. St. Rep. 401.

Kentucky.— Elizabethtown, etc., R. Co. v.

AsUand, etc., St. R. Co., 96 Ky. 347, 26 S. W.
181, 16 Ky. L. Rep. 42.

LomsiarM.— Shreveport Traction Co. v.

Kansas City, etc., R. Co., 119 La. 759, 44 So.

437.

Maryland.— Pennsylvania R. Co. v. Con-
solidation Coal Co., 55 Md. 158.

Missouri.— St. Louis Transfer R. Co. v. St.

Louis Merchants' Bridge Terminal R. Co.,

Ill Mo. 666, 20 S. W. 319.
Montana.— Butte, etc., R. Co. v. Montana

Union R. Co., 16 Mont. 504, 41 Pac. 232, 60
Am. St. Rep. 508, 31 L. R. A. 298.
New York.— Hornellsville El. R. Co. v.

New York, etc., R. Co., 83 Hun 407, 31 N. Y.
Suppl. 745 ; Buffalo, etc., R. Co. v. New York,
etc., R. Co., 72 Hun 587, 25 N. Y. Suppl. 155.
Pennsylvania.— Pennsylvania, etc., R. Co.

V. Philadelphia, etc., R. Co., 160 Pa. St. 277,
28 Atl. 784.

Virginia.— Norfolk, etc., R. Co. v. Tide-
water R. Co., 105 Va. 129, 52 S. E. 852.

Washington.— Seattle, etc., R. Co. v. State,

7 Wash. 150, 34 Pac. 551, 38 Am. St. Rep.
866, 22 L. R. A. 217.

West Virginia.— Wellsburg, etc., R. Co. v.

Panhandle Traction Co., 56 W. Va. 18, 48
S. E. 746.

Wisconsin.— In re Eastern Wisconsin R.,

etc., Co., 127 Wis. 641, 107 N. W. 496.

United States.— Arkansas, etc., E. Co. v.

St. Louis, etc., R. Co., 103 Fed. 747.

Canada.— In re Buffalo, etc., E. Co., 14
U. C. Q. B. 397.

See 41 Cent. Dig. tit. "Railroads," § 234.
Effect on mortgage lien.— Under the Ala-

bama statute which provides that railroad
companies may construct their roads so as to
cross each other, the right of two railroad
companies to make a crossing and to appro-
priate therefor a reasonably convenient por-
tion of each other's right of way is para-
mount to a mortgage executed by one of the
companies to secure its bonds, and the por-
tion of right of way necessary for such cross-

[16]

iug is excepted from the lien of the mort-
gage. Alabama, etc., R. Co. v. South Ala-
bama, etc., R. Co., 84 Ala. 570, 3 So. 286, 5

Am. St. Rep. 401.

A mere constitutional provision, such as
that of the Texas constitution, which provides
that " every railroad company shall have the
right with its road to intersect, connect with,
or cross any other railroad," is not self-act-

ing but requires appropriate supplementing
legislation prescribing the regulation of its

exercise. Missouri, etc., R. Co. v. Texas, etc.,

R. Co., 10 Fed. 497, 4 Woods 360.
76. Lake Shore, etc., R. Co. v. Cincinnati,

etc., R. Co., 116 Ind. 578, 19 N. E. 440.
77. Lake Shore, etc., R. Co. v. Cincinnati,

etc., R. Co., 116 Ind. 578, 19 N. E. 440.
Consent of company whose line is crossed.— Under a statute providing that a railroad

company should not enter the lands of any
person without the previous consent of the
owner, and that in every case where the rail-

road should cross any other railroad the com-
munication between the two roads in case of
disagreement should be made in the manner
directed by two engineers, one to be chosen
by each party, and an umpire, the consent in
writing of the owner of a railroad intended
to be crossed by another railroad is necessary.
Clarence R. Co. v. Great North of England
R. Co., 4 Q. B. 46, 3 G. iSi D. 389, 7 Jur. 65,
12 L. J. Q. B. 145, 13 M. & W. 706, 3 R. &
Can. Cas. 426, 45 E. C. L. 46.

78. Shreveport Traction Co. v. Kansas City,
etc., R. Co., 119 La. 759, 44 So. 457; National
Docks, etc., R. Co. v. State, 53 N. J. L. 217,
21 Atl. 570, 26 Am. St. Rep. 421; Perry
County R. Extension Co. v. Newport, etc., R.
Co., 150 Pa. St. 193, 24 Atl. 709, 30 Wkly.
Notes Cas. (Pa.) 362; In re Buffalo, etc.,

R. Co., 14 U. C. Q. B. 397.

79. Perry County R. Extension Co. v. New-
port, etc., R. Co., 150 Pa. St. 193, 24 Atl.

709; Seattle, etc., R. Co. v. State, 7 Wash.
150, 34 Pac. 551, 38 Am. St. Rep. 866, 22
L. R. A. 217.

80. In re St. Paul, etc., E. Co., 37 Minn.
164, 33 N. W. 701; Seattle, etc., R. Co. v.

State, 7 Wash. 150, 34 Pac. 551, 38 Am. St.
Eep. 866, 22 L. R. A. 217.

81. Kansas .City, etc., R. Co. v. Kansas
City, etc., R. Co., 118 Mo. 599, 24 S. W. 478;
Seattle, etc., R. Co. v. State, 7 Wash. 150,

[VI, C, 1, a]
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operation and the increased danger necessarily incident to the existence of the cross-

ing is not such an impairment of the franchise/^ nor is a crossing a use inconsistent

with that for which the property is already appropriated, '^ and a crossing may
be made, although it imposes some other special damage or inconvenience upon
the company whose tracks are crossed,^* provided it is not of such a character
as to deprive such company of the ability fully and fairly to exercise its franchises

and perform its duties, or that it cannot be adequately compensated in dam-
ages.^ The right to cross the tracks of another railroad is also subject to the
constitutional provisions against the taking of property for pubhc use without
maldng compensation therefor,'" although the legislature may, in granting a charter

to a railroad company without violating such provisions, impose as a condition
that it shall allow other railroad companies to cross its tracks without compen-
sation,*' in which case if compensation is allowed by a subsequent statute the
right is dependent upon the statute and not upon the constitutional provision.*'

b. Street Railroads and Other Railroads Occupying Highways. The general

rules and statutory provisions as to crossings previously stated'" apply so as to
authorize one railroad to cross another railroad located in or along a street

or highway,'" or to authorize a street railroad to cross a steam railroad so

34 Pac. 551, 38 Am. St. Rep. 866, 22 L. R. A.
217.

A temporary deprivation of tlie use of cer-

tain tracks of the company crossed during the
process of constructing the crossing may be
permitted when necessary, and such a neces-
sity need not be absolute and exclusive of

any possible method of constructing the cross-

ing which would not cause such obstruction,
regardless of the time, cost, and danger of
the method which would have to be employed.
National Docks, etc., R. Co. v. Pennsylvania
R. Co., 54 N. J. Eq. 142, 33 Atl. 860 [affirmed
in 55 N. J. Eq. 820, 41 Atl. 1116].

82. New York, etc., R. Co. v. Bridgeport
Traction Co., 65 Conn. 410, 32 Atl. 953, 29
I,. R. A. 367; Kansas City, etc., R. Co. v.

Kansas City, etc., R. Co., 118 Mo. 599, 24
S. W. 478; Butte, etc., R. Co. v. Montana
Union R. Co., 16 Mont. 504, 41 Pac. 232, 50
Am. St. Rep. 508, 31 L. R. A. 298.

83. Hornellsville El. R. Co. v. New York,
etc., R. Co., 83 Hun (N. Y.) 407, 31 N. Y.
JSuppl. 745.

84. Kansas City, etc., R. Co. v. Kansas
City, etc., R. Co., 118 Mo. 599, 24 S. W. 478
(where the crossing reduced the storage ca-

pacity of certain side-tracks about three

fourths of a mile long by some sixty or sev-

enty feet) ; Butte, etc., R. Co. p. Montana
Union R. Co., 16 Mont. 550, 41 Pac. 248
(where the crossing necessitated a slight

change of grade and curtailment of the stor-

age tracks of the railroad crossed) ; National

Docks, etc., R. Co. v. State, 53 N. J. L. 217,

21 Atl. 570, 26 Am. St. Rep. 421 (where the

crossing necessitated a change in the car yard
of the company whose tracks were crossed

involving considerable expense in making the

alteration and additional cost and danger in

the future operation of the yard, but there

was no otlier practicable place for crossing).

85. National Docks, etc., Co. v. State, 53
N. J. L. 217, 21 Atl. 570, 26. Am. St. Rep.

421.
86. Georgia, etc., E. Co. v. Columbus South-
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ern R. Co., 89 Ga. 205, 15 S. E. 305 ; Chicago,
etc., R. Co. 17. Englewood Connecting R. Co.,

115 111. 375, 4 N. E. 246, 56 Am. St. Rep.
173; St. Louis, etc., R. Co. v. Springfield,
etc., R. Co., 96 111. 274; Chicago, etc., R. Co.
V. Chicago, etc., R. Co., 15 111. App. 587;
Wellsburg, etc., R. Co. v. Panhandle Traction
Co., 56 W. Va. 18, 48 S. E. 746; Townsend
V. Michigan Cent. R. Co., 101 Fed. 757, 42
C. C. A. 570. See also, generally, Bminent
Domain, 15 Cyc. 669, 670.
The consent of the crossing board created

by the Michigan statute, to the crossing by
one railroad company of a right of way pre-
viously acquired by deed and owned by another
company, confers no right upon the crossing
company to make such crossing without either
an agreement with the other company or
acquiring a right of way over its property
by condemnation proceedings. Townsend v.

Michigan Cent. R. Co., 101 Fed. 757, 42
C. C. A. 570.
No damages can be recovered for crossing

the projected line of a railroad company
which at the time of the suit has not pro-
cured its right of way from the owner of the
land or taken any steps to condemn it, or
done any work at or over the point of inter-
section. St. Louis, etc., R. Co. v. Peach Or-
chard, etc., Co., 42 Ark. 249.

87. Buffalo, etc., R. Co. v. New York, etc.,

R. Co., 72 Hun (N. Y.) 587, 25 N. Y. Suppl.
155.

88. Buffalo, etc., R. Co. v. New York, etc.,

R. Co., 72 Hun (N. Y.) 587, 25 N. Y. Suppl.
155.

89. See supra, VI, C, 1, a.

90. St. Louis Transfer R. Co. v. St. Louis
Merchants' Bridge Terminal R. Co., Ill Mo.
666, 20 S. W. 319; Pennsylvania Schuylkill
Valley R. Co. v. Philadelphia, etc., R. Co.,
160 Pa. St. 277, 28 Atl. 784.
The right of one railroad company to oc-

cupy a street cannot be raised by the other
railroad company where the only issues relate
to the right of one to cross the tracks of the
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located,'^ or a steam railroad to cross a street railroad."^ A railroad, although
located in a street, has an easement which is subject only to the proper and ordinary-

use of the street by the pubUc as a highway and which cannot be impaired by the

crossing of another railroad without compensation; "^ but the rule is otherwise

as to the crossing of a steam railroad by a street railroad, the latter being a proper

use of the street which does not impose any additional servitude upon the rights

of the steam railroad company for which compensation must be made,"* whether
the street railroad be operated by horse power, cable, or electricity.*^

e. Agreement or Acquiescence. The right to cross the tracks of another
railroad may be acquired by agreement between the companies as well as by
legal proceedings pursuant to statutory authority; °° but a contract giving one

other. Pennsylvania Schuylkill Valley R. Co.
V. Philadelphia, etc., R. Co., 160 Pa. St. 277,
28 Atl. 784.

91. Illinois.— Chicago, etc., R. Co. v. West
Chicago St. R. Co., 156 111. 255, 40 N. E.

1008, 29 L. R. A. 485 [affirming 54 111. App.
273].

Indiana.— Chicago, etc., R. Co. v. Whiting,
etc., St. R. Co., 139 Ind. 297, 38 N. E. 604,
47 Am. St. Rep. 264, 26 L. R. A. 337.

Kentucky.— Elizabethtown, etc., R. Co. v.

Ashland, etc., St. R. Co., 96 Ky. 347, 26 S. W.
181, 16 Ky. L. Rep., 42.

Louisiana.— Shreveport Traction Co. v.

Kansas City, etc., R. Co., 119 La. 759, 44
So. 457.

Maryland.— Central Pass. R. Co. v. Phila-
delphia, etc., R. Co., 95 Md. 428, 52 Atl. 752.
New Jersey.— Morris, etc., R. Co. v. New-

ark Pass. R. Co., 51 N. J. Eq. 379, 29 Atl.
184 [affirmed in 52 N. J. Eq. 340, 31 Atl.

383].
NenD York.— Hornellsville El. R. Co. v.

New York, etc., R. Co., 83 Hun 407, 31 N. Y.
Suppl. 745 ; Buffalo, etc., R. Co. v. New York,
etc., R. Co., 72 Hun 583, 25 N. Y. Suppl.
265.

Pennsylvania.— Du Bois Traction Pass. R.
Co. V. Buffalo, etc., R. Co., 149 Pa. St. 1,

24 Atl. 179 [affirming 10 Pa. Co. Ct. 401];
Pennsylvania R. Co. v. Braddock Electric R.
Co., 1 Pa. Dist. 626.

Texas.— Texas, etc., R. Co. v. Rosedale St.

R. Co., 64 Tex. 80, 53 Am. Rep. 739.

See 41 Cent. Dig. tit; " Railroads," § 235.

Where a railroad is in the hands of a re-

ceiver the court will not refuse a street rail-

road company permission to cross the same
except upon grave and controlling consider-

ations. Stewart v. Wisconsin Cent. R. Co.,

89 Fed. 617.

Place of crossing.—A street railroad has no
right to construct its road across a steam
railroad at a point other than the crossing
of the street or highway, and this is equally
true as to land held by the railroad company
in fee. Trenton Cut-off R. Co. v. Newtown
Electric St. R. Co., 8 Pa. Dist. 549.

92. Lynn, etc., R. Co. v. Boston, etc., R.
Corp., 114 Mass. 88.

93. Chicago, etc., R. Co. v. Chicago, etc.,

R. Co., 15 111. App. 587. See also Georgia
Midland, etc., R. Co. », Columbus Southern
R. Co., 89 Ga. 205, 15 S. E. 305.

94. IlUnois.— Chicago, etc., R. Co. v. West

Chicago St. R. Co., 156 111. 255, 40 N. E.

1088, 29 L. R. A. 485 [affirming 54 111. App.
273].

Indiana.— Chicago, etc., R. Co. v. Whiting,
etc., St. R. Co., 139 Ind. 297, 38 N. E. 604,
47 Am. St. Rep. 264, 26 L. R. A. 337.

Kentucky.— Elizabethtown, etc., R. Co. v.

Ashland, etc., St. R. Co., 96 Ky. 347, 26 S. W.
181, 16 ky. L. Rep. 42.

Maryland.— Central Pass. R. Co. ;;. Phila-
delphia, etc., R. Co., 95 Md. 428, 52 Atl. 752.

Ohio.— Cleveland, etc., R. Co. v. Urbana,
etc., R. Co., 26 Ohio Cir. Ct. 180.

Pennsylvania.— Du Bois Traction Pass. R.
Co. V. Buffalo, etc., R. Co., 149 Pa. St. 1,

24 Atl. 179 [affirming 10 Pa. Co. Ct. 401].
Texas.— Texas, etc., R. Co. v. Rosedale St.

R. Co., 64 Tex. 80, 53 Am. Rep. 739.
See 41 Cent. Dig. tit. "Railroads," § 235.

See also, generally. Eminent Domain, 15
Cyc. 669, 670.
Under the New York statute relating to

railroad crossings, and which is applicable to
the crossing of a steam railroad by a street
railroad, if a street railroad company desires
to cross the tracks of a steam railroad com-
pany and the companies cannot agree as to
the compensation, commissioners must be ap-
plied for to determine these questions as pro-
vided for by the statute. Port Richmond,
etc., Electric R. Co. v. Staten Island Rapid
Transit R. Co., 71 Hun (N. Y.) 179, 24 N. Y.
Suppl. 566 [affirmed in 144 N. Y. 44g, 39
N. E. 392] ; People's R. Co. v. Syracuse, etc.,

R. Co., 51 Hun (N. Y.) 643, 6 N. Y. Suppl.
326, 22 Abb. N. Cas. 427.
95. Chicago, etc., R. Co. v. West Chicago

St. R. Co., 156 111. 255, 40 N. E. 1088, 29
L. R. A. 485 [affirming 54 111. App. 273];
Du Bois Traction Pass. R. Co. v. Buffalo,
etc., R. Co., 149 Pa. St. 1, 24 Atl. 179 [affirm-
ing 10 Pa. Co. Ct. 401].

96. In re Boston Hoosac Tunnel, etc., R.
Co., 79 N. Y. 69; Hydell v. Toledo, etc., R.
Co., 74 Ohio St. 138, 77 N. E. 1066.

Particular contract construed.— Where
plaintiff railroad company contracted with
defendant railroad company for a change of
location of defendant's tracks in a street, giv-
ing plaintiff a right to construct its tracks
therein and across defendant's tracks, the con-
tract will not be construed, in the absence
of any stipulation to the .contrary, as pre-
venting defendant company from maintaining
spur tracks as they existed at the time of

[VI, C, 1, e]
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railroad company the right to cross the tracks of another does not include the
right to cross yards used for terminal purposes," and a contract for a crossing

will not be specifically enforced where plaintiff claims the right to cross at a place

not contemplated by the parties and where it would greatly damage the other

company."' Where the officers of one railroad company assent, although not
in the form of a binding contract, to a grade crossing of their road by another
company and permit the latter to expend large sums of money in constructing

their road with reference to such crossing, they cannot afterward enjoin the latter

from constructing such crossing and insist upon a crossing of a different character

involving large additional expense; "^ but the fact that one railroad company
is permitted to construct its road with the manifest intention of crossing another

without objection by the latter constitutes no estoppel by acquiescence to a claim

for damages;^ nor does the fact that a railroad company permitted a street railroad

company to cross its tracks for several months pending negotiations between
the companies as to such crossing, which were subsequently broken off by the

latter company, give such company any legal right to the use of the crossing.^

d. Injunction. A court of equity will enjoin one railroad company from cross-

ing the tracks of another without any legal authority to do so,^ or from crossing

without first making compensation where there is aright to such compensation;*
and conversely, where one railroad company has a right to cross and is proceeding
in a lawful and proper manner, the court will enjoin the company whose tracks

are crossed from interfering with the work of construction,^ or from interfering

with the crossing or its use after it is constructed." If a crossing has been already

the contract and which would cross the main
tracks of plaintiffs road. Atlantic, etc., R.
Co. V. Atlantic Coast Line R. Co., 129 Ga.
44, 58 S. E. 465.

97. Delaware, etc., R. Co. v. Collector, 4
N. J. L. J. 247.

98. Coe V. New Jersey Midland R. Co., 31
N. J. Eq. 105.

99. Catawissa R. Co.'s Appeal, 2 Walk.
(Pa.) 175.

1. Coe c. New Jersey Midland R. Co., 31
N. J. Eq. 105.

2. Port Richmond, etc., Electric R. Co. v.

Staten Island Rapid Transit R. Co., 144 N. Y.
445, 39 N. E. 392 [affirming 71 Hun 179, 24
N. Y. Suppl. 566].

3. Chattanooga Terminal R. Co. v. Felton,

69 Fed. 273; Missouri, etc., R. Co. v. Texas,

etc., R. Co., 10 Fed. 497.

Crossing incidental to unauthorized use of

streets.— Where the only crossing sought to

be made by a railroad company over the

tracks of p.nother in a street is incidental to

laying its tracks along the street under a

void ordinance, so that the construction of

the road is a nuisance, an injunction restrain-

ing the nuisance at the instance of the other

railroad company is not objectionable as a
deprivation of the constitutional right to con-

demn a crossing. Mobile, etc., R. Co. v.

Louisville, etc., R. Co., 142 Ala. 152, 37 So.

849.
4. Georgia Midland, etc., R. Co. v. Colum-

bus Southern R. Co., 89 Ga. 205, 15 S. E.

305; Chicago, etc., R. Co. v. Chicago, etc.,

U. Co., 15 ill. App. 587. But see New York,

etc., R. Co. r. Forty-second St., etc., R. Co.,

60 Barb. (N. Y.) 309, 32 How. Pr. 481, hold-

ing that, although there is a right to com-

pensation, if the statute does not make the
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fixing and payment of such compensation a

condition precedent to the crossing, an in-

junction will not lie to prevent the crossing,

unless the company making it is insolvent

or some special cause is shown.
5. Chicago, etc., R. Co. v. Whiting, etc., St.

R. Co., 139 Ind. 297, 38 N. E. 604, 47 Am.
St. Rep. 264, 26 L. R. A. 337; Du Bois Trac-
tion Pass. R. Co. V. Buffalo, etc., R. Co., 149
Pa. St. 1, 24 Atl. 179 [affirming 10 Pa. Co.

Ct. 401].
A mandatory injunction will be granted

compelling a railroad company to pull down
walls which it has built in order to prevent
another railroad company from crossing its

line. Great North of England, etc., R! Co.

V. Clarence R. Co., 1 Coll. 507, 3 R. & Can.
Cas. 605, 28 Eng. Ch. 507, 63 Eng. Reprint
520.

6. Du Bois Traction Pass. R. Co. v. Buffalo,
etc., R. Co., 149 Pa. St. 1, 24 Atl. 179 [affirm-
ing 10 Pa. Co. Ct. 401].
A preliminary injunction will be granted,

restraining defendant from interfering with
plaintiff company's crossing over defendant's
road at grade until final hearing, determin-
ing whether it is reasonably practicable for

plaintiff' to cross otherwise than at grade.
Moosic Mountain, etc., R. Co. r. Delaware,
etc., R. Co., 10 Pa. Cas. 237, 13 Atl. 915
[reversing 4 C. PI. 189].
Irrevocable license.— Where a manufactur-

ing company constructed a tramway across
railroad tracks in a street by permission of

the railroad company and had expended
money in reliance on such permission, so
that the license had become irrevocable, it

was held that the manufacturing company
was entitled to an injunction restraining the
railroad company from interfering with or
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effected without authority and the company making it could not by legal pro-

ceedings acquire a right to the crossing in question, the court may not only enjoin

its use but may compel its removal and the restoration of the road crossed to its

original condition; ' but if the company which has made the crossing might by
proper proceedings acquire the right and has merely proceeded in an unauthorized
manner, the court may, instead of enjoining its use unconditionally, require the

company to conform to the legal requirements and make proper compensation,

giving bond to comply with the order of the court." Where a railroad company
is proceeding in good faith with the construction of its road with apparent abiUty
properly to perform the work of crossing another railroad, it will not be enjoined

from so crossing merely because it has not yet secured a right of way over its

entire route; " and where one railroad company is authorized to cross another

below grade, provided the structures for crossing are approved by the railroad

commissioners, the company whose location is crossed cannot after such approval

has been granted alter the existing conditions and enjoin the other company
from constructing the crossing as authorized.'"

2. Place, Mode, and Expense of Crossing— a. In General. Where one rail-

road company crosses another, the crossing should be so located and constructed

as not to inflict any unnecessary injury upon the road crossed;" and in some cases

the statutes expressly provide that the place and manner of crossing shall be

such as to inflict the least practicable injury upon the rights of the company
whose road is crossed;" but while such provisions clearly recognize that the rights

removing the tramway, especially in view of

the fact that the railroad company had re-

fused to allow the tramway to be constructed
in such a manner as would have prevented
the delav of which it complained. Park Steel

Co. V. Allegheny Valley R. Co., 213 Pa. St.

322, 62 Atl. 920.

7. Chattanooga Terminal E. Go. v. Felton,

69 Fed. 273.

8. Toledo, etc., P. Co. v. Detroit, etc., R.
Co., 63 Mich. 645, 30 N. W. 595.

9. National Docks, etc., Junction Connect-

ing R. Co. i'. Pennsylvania R. Co., (N. J.

Ch. 1895) 30 Atl. 1102.

10. Fitchburg E. Co. v. New Haven, etc.,

Co., 134 Mass. 547, holding that a railroad

companjr cannot, after the plans for the cross-

ing are approved, extend si, siding so as to

make a second track at the point of crossing

and enjoin the other company from removing
the second track and embankment on which
it is constructed, proceeding in accordance
with the approved plans, but that in such
case it would be the duty of the company
whose tracks are crossed to apply to the com-
missioners for a modification of their order

of approval so as to conform to the new
conditions.

11. State V. Dearing, 173 Mo. 492, 73 S. W.
485; West Jersey, etc., R. Co. v. Atlantic

City, etc., R. Co., 05 N. J. Eq. 613, 56 Atl.

890; Seattle, etc., R. Co. v. State, 7 Wash.
150, 34 Pae. 551, 38 Am. St. Rep. 866, 22
L. R. A. 217.

13. Indiana.— Baltimore, etc., R. Co. v.

Wabash, etc., R. Co., 31 Ind. App. 201, 67
N. E. 544.

Minnesota.— Winona, etc., E. Co. v. Chi-

cago, etc., R. Co., 50 Minn. 300, 52 N. W.
657 ; In re Minneapolis, etc., R. Co., 39 Minn.
162, 39 N. W. 65.

NeiD Jersey.— In re Atlantic Highlanda
etc., R. Co., (Ch. 1896) 35 Atl. 387.

Ohio.— "VVheeling, etc., E. Co. v. Toledo,

etc., R. Co., 72 Ohio St. 368, 74 N. E. 209,

106 Am. St. Eep. 622.

Pennsylvania.— Smethport E. Co. v. Pitts-

burg, etc., R. Co., 203 Pa. St. 176, 52 Atl.

88 ; Pittsburg, etc., E. Co. v. Southwest
Pennsylvania E. Co., 77 Pa. St. 173; Dela-

ware, etc., Canal Co. v. Scranton, etc.. Trac-
tion Co., 4 Pa. Dist. 287, 7 Kulp 509 ; Balti-

more, etc., E. Co. V. Hanover, etc., E. Co.,

13 Pa. Co. Ct. 291; Delaware, etc., E. Co.

V. Wilkes-Barre, etc., E. Co., 11 Pa. Co. Ct.

165.

See 41 Cent. Dig. tit. " Eailroads," § 240.

When statute not applicable.— The Penn-
sylvania statute of 1871, providing for the

regulation of railroad crossings by the courts

and authorizing them to define the mode of

crossing which will inflict the least injury
upon the rights of the company owning the

road crossed, does not apply where the parties

have already established a crossing and are

using it. Park Steel Co. v. Allegheny Val-
ley R. Co., 213 Pa. St. 322, 62 Atl. 920;
Western New York, etc., E. Co. v. Buffalo,

etc., E. Co., 193 Pa. St. 127, 44 Atl. 242.

The Illinois statute of 1889 provides that
crossings shall be constructed " at such place

and in such manner as will not unnecessarily

impede or endanger the travel or transporta-

tion upon the railway so crossed." Malott
V. Collinsville, etc., E. Co., 108 Fed. 313, 47

C. C. A. 345.

In Iowa the statute expressly provides that

the crossing company " shall so construct its

crossings as not unnecessarily to impede " the

travel or transportation upon the road
crossed. Chicago, etc., E. Co. v. Chicago, etc.,

R. Co., 91 Iowa 16, 58 N. W. 918; Humeston,

[VI, C, 2, a]
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of the first occupant are superior to those of the second," they do not require

that there shall be no injury whatever to the rights of the road crossed," or require

the selection of the place and mode which will least injure the company crossed,

without regard to the interests and necessities of the other company, which must
also be considered and the question determined according to the circumstances

of the particular case.'^ The provisions also apply only to direct interference

with rights and not to consequential injury to interests, such as a diminution of

traffic by competition.^" It has been held, under a statute giving one railroad

company the right to cross another at any point, that the crossing company may
select the place and manner of crossing, subject only to the condition of paying
the damages inflicted; " but on the contrary it has been held that the right of

crossing cannot be exercised arbitrarily, without regard to the necessities of the

case and the interests of the other company,^' even though the statute confers

the right to cross at any point,^" and courts of equity have jurisdiction to regulate

and restrain the manner of crossing so as to protect the rights of the parties and
prevent the infliction of unnecessary injury upon the road crossed.^" In deter-

mining the place and mode of crossing, consideration should be given to the future

necessities of the company whose road is crossed,^' and also to the rights and
necessities of the pubhc in the use of streets and highways upon which the roads

may be located.^^ A statute giving the right to cross another railroad does not
necessarily require that the crossing shall be at right angles,^' and in the absence

of statutory specification no rule can be stated to determine the exact size of the
angle which should be permitted, each case depending upon what is reasonable

and proper under its own circumstances; ^* but one company shoxild not, in cross-

ing, be permitted unnecessarily to obstruct the track of the other in a longitudinal

etc., R. Co. V. Chicago, etc., R. Co., 74 Iowa
554, 38 N. W. 413.

In Virginia Code (1904) provides that the

crossings " shall be so located, constructed

and operated as not to impair, impede or

obstruct in any material degree the works
and operations " of the road crossed. Nor-
folk, etc., R. Co. V. Tidewater R. Co., 105
Va. 129, 52 S. E. 852.

13. Smethport R. Co. f. Pittsburg, etc.,

R. Co., 203 Pa. St. 176, 52 Atl. 88; Pittsburg,
etc., R. Co. i\ Southwest Pennsylvania R. Co.,

77 Pa. St. 173.

14. Philadelphia, etc., R. Co.'a Appeal, 2
Walk. (Pa.) 243, 1 Montg. Co. Rep. 141.

In case of an overhead crossing the cross-

ing company may bo permitted to place sup-

porting iron pillars upon the right of way
of the other company, where they would
cause little injury or inconvenience and the

cost of a single span bridge would be great.
Philadelphia, etc., R. Co.'s Appeal, 2 Walk.
(Pa.) 243, 1 Montg. Co. Rep. 141; Baltimore,
etc., R. Co. V. Philadelphia, etc., R. Co., 17
Phila. (Pa.) 396.

15. In re Minneapolis, etc., R. Co., 39 Minn.
162, 39 N. W. 65; Philadelphia, etc., R. Co.'s

Appeal, 2 Walk. (Pa.) 243, 1 Montg. Co.

Rep. 141.

16. Pennsylvania R. Co. v. Greensburg,
etc., R. Co.. 176 Pa. St. 559, 35 Atl. 122, 36
L. R. A. 839.

17. Lake Shore, etc., R. Co. t!. Chicago,

etc., R. Co., 97 111. 506, where the court said

that it was a sufficient safeguard against any
oppressive exercise of such right that the

crossing company was required to pay the
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full damages sustained by the other com-
pany by reason of the crossing, so that it

would always be to the interest of the cross-

ing company to cross at such place and in

such manner as to inflict as little damages as
possible.

18. Seattle, etc., R. Co. v. State, 7 Wash.
150, 34 Pao. 551, 38 Am. St. Rep. 866, 22
L. R. A. 217.

19. Seattle, etc., R. Co. v. State, 7 Wash.
150, 34 Pac. 551, 38 Am. St. Rep. 866, 22
L. R. A. 217.

20. West Jersey, etc., R. Co. v. Atlantic
City, etc., R. Co.,^ 65 N. J. Eq. 613, 56 Atl.

890; Chicago, etc'., R. Co. f. Chicago, etc.,

R. Co., 5 Fed. Cas. No. 2,665, 6 Biss. 219.

Jurisdiction and powers of courts see iw/rff,

VI, C, 3, b.

21. Smethport R. Co. v. Pittsburg, etc., R.
Co., 203 Pa. St. 176, 52 Atl. 88, holding that
a crossing should not be allowed which will

deprive the road crossed of three fourths of

its sixty-foot right of way, it appearing that
the future needs of such road will require

two tracks and a large siding, although it

has constructed but one track.

22. Pennsylvania R. Co. v. Conshohocken
R. Co., 4 Pa. Dist. 12, 15 Pa. Co. Ct. 454;
Seattle, etc., R. Co. v. State, 7 Wash. 150,

34 Pac. 551, 38 Am. St. Rep. 866, 22 L. E. A.

217.

33. Alabama, etc., R. Co. «. South Ala-
bama, etc., R. Co., 84 Ala. 570, 3 So. 286,
5 Am. St. Rep. 401.

24. Alabama, etc., R. Co. v. South Ala-
bama, etc., R. Co., 84 Ala. 570, 3 So. 286,

5 Am. St. Rep. 401, holding that a crossing
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direction so as to impair the use of such road.^^ In some states the statutes pro-

vide that the crossing company may be required to interlock the crossing/" or

to interlock the crossing to the satisfaction of the railroad commissioner.^'

b. Agreement Between Companies. The companies may agree upon the place

and manner of crossing,^' and also as to how the crossing shall be used by them;^'

and where one company has assented to a crossing at a particular place and the

other has constructed its road with reference thereto, the former should be held

to be estopped to deny the necessity for the crossing or the propriety of the place

agreed upon.^°

c. Crossing At, Above, or Below Grade. It has been held that a railroad com-
pany having a right to cross the track of another has also the right to decide for

itself whether it will cross the road of the other above or beneath its track or at

grade; '^ but on the contrary it has been held that unless the manner of crossing

is specifically designated by statute, it is subject to the control of a court of equity,'^

which may enjoin one company from crossing the other at grade,^^ and that even
a statutory right to cross at grade does not give the crossing company any per-

verse and arbitrary right to do so, regardless of the rights of the other company
and the safety of the pubhc.^* The state may, in the exercise of its police power,
either authorize grade crossings,'* or prohibit them,^" whether the road is a steam

covering about four thousand feet of the
track crossed was not, under the circum-
stances of the particular case, improper.

25. Seattle, etc., R. Co. v. State, 7 Wash.
150, 34 Pac. 551, 38 Am. St. Rep. 866, 22
L. R. A. 217.

26. Minneapolis, etc., R. Co. v. Gowrie, etc.,

E. Co., 123 Iowa 543, 99 N. W. 181; Min-
neapolis, etc., R. Co. V. Cedar Rapids, etc.,

E. Co., 114 Iowa 502, 87 N. W. 410.

27. Lake Shore, etc., R. Co. v. Cleveland,
etc., R. Co., 7 Ohio S. & C. PI. Dec. 558, 5

Ohio N. P. 83, holding that the requirement
of the Ohio statute of 1896 that the companj'
shall " interlock such crossing to the satis-

. faction of said commissioner " does not re-

quire an interlocking system, interlocking
signals, or other safety devices, but merely
contemplates such a connection as shall meet
with the approval of the commissioner.

28. Baltimore, etc., R. Co. v. Wabash E.
Co., 31 Ind. App. 201, 67 N. E. 544; Arkan-
sas, etc., R. Co. V. St. Louis, etc., R. Co.,

103 Fed. 747.

Agreement construed.— Where the com-
panies agree to submit to certain commis-
sioners whether the crossing shall be over-

head or at grade, the commissioners may
properly exclude any consideration of an
under crossing as not being within the agree-

ment, although such crossing is practicable.

Baltimore, etc., R. Co. v. Wabash, etc., R.
Co., 31 Ind. App. 201, 67 N. E. 544.

29. Cornwall, etc., R. Co.'s Appeal, 125
Pa. St. 232, 17 Atl. 427, 11 Am. St. Rep.
889, holding that a contract providing that
"all engines and trains of the party of the
first part shall have priority of passage over
" all engines and trains of the party of the
second part," applies to all trains, regardless
of their class.

Consideration for agreement.—A contract
between a steam railroad company and a
street railroad company providing for a cross-

ing by the latter of the tracks of the former,

and providing that the trains of the steam
railroad company shall have precedence at

the crossing, and that the street railroad
company shall be liable for all damages re-

sulting from its failure to stop its cars before
crossing, is not without consideration, al-

though the street railroad company has a
constitutional right to cross the tracks of the

other, since it could not have exercised such
right without making compensation. Owens

-

boro City R. Co. v. Louisville, etc., R. Co.,

94 S. W. 22, 29 Ky. L. Rep. 596.

30. Arkansas, etc., R. Co. v. St. Louis,
etc., R. Co., 103 Fed. 747.

31. Jersey City, etc., R. Co. v. Central R.
Co., 48 N. J. Eq. 379, 22 Atl. 728.

32. Chicago, etc., R. Co. v. Chicago, etc.,

R. Co., 91 Iowa 16, 58 N. W. 918; Humes-
ton, etc., E. Co. V. Chicago, etc., E. Co., 74
Iowa 554, 38 N. W. 413; Chicago, etc., E.
Co. V. Chicago, etc., E. Co., 5 Fed. Cas. No.
2,665, 6 Biss. 219.

Under the Iowa statute requiring that the
crossing company " shall so construct its

crossings as not unnecessarily to impede " the
travel or transportation on the road crossed,
if, under the circumstances of the case, such
is tlie condition of the track and the grades
at or near the point of intersection, that a
grade crossing would unnecessarily obstruct
the business of the road crossed, the court
may properly enjoin the construction of a
grade crossing. Chicago, etc., E. Co. v. Chi-
cago, etc., R. Co., 91 Iowa 16, 58 N. W. 918;
Humeston, etc., R. Co. v. Chicago, etc., R.
Co., 74 Iowa 554, 38 N. W. 413.

33. See in^ra, VI, C, 2, e.

34. Pittsburg, etc., E. Co. v. Southwest
Pennsylvania E. Co., 77 Pa. St. 173; Balti-
more, etc., E. Co. V. Hanover, etc., E. Co., 13
Pa. Co. Ct. 291.

35. New York, etc., R. Co. v. Bridgeport
Traction Co., 65 Conn. 410, 32 Atl. 953, 29
L. E. A. 367.

36. New York, etc., E. Co. v. Bridgeport

[VI, C. 2, e]
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railroad or street railroad/' and a constitutional provision authorizing a crossing

but not specifying its character does not secure any right to a crossing at grade.^'

Owing to the danger of collisions and necessary interference with the operation

of the roads, grade crossings ought to be avoided when possible,^' and in some

jurisdictions the statutes, while not expressly prohibiting grade crossings,^" pro-

vide that they shall not be permitted whenever it is reasonably practicable to

construct a crossing of a different character;" but if, under the circumstances

Traction Co., 65 Conn. 410, 32 Atl. 953, 29
L. R. A. 367; Delaware, etc.. Canal Co. v.

Scranton, etc., Traction Co., 4 Pa. Dist. 287,
7 Kulp 509; Baltimore, etc., R. Co. v. Han-
over, etc., R. Co., 13 Pa. Co. Ct. 291.

37. New York, etc., E. Co. v. Bridgeport
Traction Co., 65 Conn. 410, 32 Atl. 953, 29
L. E. A. 367, holding, however, that where a
general statute was enacted that no street

railroad should thereafter be constructed
across a steam railroad at grade, except upon
application to and approval by the railroad
commissioners, the act to take effect at a

certain subsequent date, and after its enact-

ment and before it took effect, a special

statute was passed authorizing a street rail-

road company to cross a steam railroad com-
pany at grade, the special act was not af-

fected by the general act, and that a grade
crossing might be constructed without appli-

cation to the railroad commissioners.
38. Kushequa R. Co. v. Pittsburg, etc., R.

Co., 200 Pa. St. 526, 50 Atl. 169; Perry
County R. Extension Co. v. Newport, etc., E.

Co., 150 Pa. St. 193, 24 Atl. 709; Northern
Cent. R. Co.'s Appeal, 103 Pa. St. 621; Pitts-

burg, etc., R. Co. u. Southwest Pennsylvania
R. Co., 77 Pa. St. 173.

39. Chicago, etc., R. Co. v. Chicago, etc.,

E. Co., 91 Iowa 16, 58 N. W. 918; Altoona,
etc., E. Co. V. Tyrone, etc., E. Co., 160 Pa.

St. 623, 28 Atl. 997; Pennsylvania E. Co.

V. Braddock Electric E. Co., 152 Pa. St. 116^

25 Atl. 780; Perry County E. Extension Co.

V. Newport, etc., E. Co., 150 Pa. St. 193,

24 Atl. 709; Delaware, etc.. Canal Co. v.

Lackawanna St. E. Co., 3 Lack. Jur. (Pa.)

413.

The reason for discouraging grade crossings

is not an exceptional regard for railroad

property but is based upon considerations

of public safety. Pennsylvania, etc., E. Co.

V. Philadelphia^ etc., E. Co., 160 Pa. St. 277,

28 Atl. 784.

40. Pennsylvania E. Co.'s Appeal, 116 Pa.
St. 55, 8 Atl. 914.

41. Baltimore, etc., E. Co. o. Wabash E.
Co., 31 Ind. App. 201, 67 N. E. 544; In re
Atlantic Highlands, etc., Electric R. Co.,

(N. .L Ch. 1896) 35 Atl. 387; Wheeling, etc.,

R. Co. V. Toledo R., etc., Co., 72 Ohio St.

368, 74 N. E. 209; Altoona, etc., E. Co. v.

Tyrone, etc., E. Co., 160 Pa. St. 623, 28 Atl.

997 ; Pennsylvania E. Co. \i. Braddocic Electric

R. Co., 152''Pa. St. 116, 25 Atl. 780.

In Virginia Code (1904) declares it to be
the policy of the state that railroads shall

not cross at grade, and that all roads subse-

quently constructed shall in crossing another

railroad pass above or beneath the existing

road "wherever it is reasonably practicable
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and does not involve an unreasonable ex-

pense, all the circumstances of the case con-

sidered." Norfolk, etc., R. Co. v. Tidewater

R. Co., 106 Va. 129, 52 S. E. 852.

The Michigan statute of 1883 provides that
" in determining the manner of crossing the

board shall always provide that one road

shall pass over the other where the same can

be done without injustice to either company."

Toledo, etc., R. Co. v. Detroit, etc., R. Co.,

62 Mich. 564, 29 N. W. 500, 4 Am. St. Rep.

875.

The practicability of avoiding grade cross-

ings depends almost entirely upon the cir-

cumstances of each particular case, among
the factors to be considered being the location

and surroundings of the proposed crossing,

the character of the roads and uses made and

intended to be made of them, the increased

cost of construction and expense of operation,

the public safety and convenience, and the

interest and convenience of the road intended

to be crossed (Altoona, etc., R. Co. v. Tyrone,

etc., R. Co., 160 Pa. St. 623, 28 Atl. 997;

Northern Cent. E. Co.'s Appeal, 103 Pa. St.

621; Delaware, etc.. Canal Co. v. Lackawanna
Valley Traction Co., 2 Lack. Leg. N. (Pa.)

295) ; the question being whether a crossing

other than at grade is reasonably practicable

(Scranton, etc.. Traction Co. v. Delaware, etc.,

Canal Co., 180 Pa. St. 636, 37 Atl. 122) ;

which should be determined mainly by
whether it is physically practicable and not

by what it would cost the crossing company
(Williams Valley E. Co. «. Lykens, etc., St.

E. Co., 192 Pa. St. 552, 44 Atl. 46) ; and the

court, in determining this question, will not
consider the unsightliness of an overhead
structure as of any consequence nor give

weight to the fact that damages may have to

be paid to the owners of private property by
reason of the erection of such a structure
(Pennsylvania E. Co. v. Warren St. E. Co.,

188 Pa. St. 74, 41 Atl. 331); or that

local sentiment is in favor of a grade
crossing at the place in question (Baltimore,

etc., E. Co. r. Butler Pass. E. Co., 207 Pa.

St. 406, 56 Atl. 959) ; and in accordance with
these principles it has been held in some cases

that under the circumstances it was reason-
ably practicable to avoid a grade crossing
(Baltimore, etc., E. Co. v. Butler Pass. Co.,

supra; Pittsburg Junction E. Co. v. Ft. Pitt

St. Pass. R. Co., 192 Pa. St. 45, 43 Atl. 352;
Scranton, etc.. Traction Co. v. Delaware, etc.,

Canal Co., supra; Altoona, etc., E. Co. V.

Tyrone, etc., E. Co., 160 Pa. St. 623, 28 Atl.

997 ; Pennsylvania E. Co. v. Braddock Elec-
tric E. Co., 152 Pa. St. 116, 25 Atl. 780
[reversing 1 Pa. Dist. Ill, 126]; Pittsburg,
etc., E. Co. v. Southwest Pennsylvania E.
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of the particular case, a different mode of crossing is not possible or reasonably

practicable, a grade crossing should be permitted;^ and in some jurisdictions

there is no statutory prohibition or discrimination against grade crossings.*^ A
statute prohibiting grade crossings when practicable has been held apphcable
to the crossings of steam railroads by electric and street railroads," and to apply
to roads chartered before the passage of the act,*^ and under statutes authorizing

them to cross at grade,^° and it is further held that a statute subsequently enacted,

authorizing street railroads to cross steam railroads at grade, is not intended

to divest courts of equity of the power conferred by the prior statute to prevent
grade crossings when practicable to do so.^' In determining which is the crossing

Co., 77 Pa. St. 173; Delaware, etc.. Canal
Co. 1). Seranton, etc.. Traction Co., 4 Pa. Dist.

287, 7 Kulp 509) ; and in others that it was
not reasonably practicable under the ciroum-

stancea to avoid a grade crossing [In re

Atlantic Highlands, etc.. Electric R. Co.,

(N. J. Ch. 1896) 35 Atl. 387; Pennsylvania
E. Co.'s Appeal, 116 Pa. St. 55, 8 Atl. 914;

. Northern Cent. E. Co.'s Appeal, 103 Pa. St.

621 ; Perkiomen E. Co. v. Collegeville Electric

St. E. Co., 14 Montg. Co. Eep. (Pa.) 13).

Whether one company is authorized to
maintain a road which it has already con-

structed and put in operation is not material
as affecting the right of another company to

cross it at grade, under the Pennsylvania
statute of 1871. The road could only be re-

moved at the suit of the state, and whether
there rightfully or without warrant of law, it

would be contrary to the policy of the statute

to permit another road to cross it at grade.
Carlisle, etc., E. Co. v. Philadelphia, etc., E.
Co., 199 Pa. St. 532, 49 Atl. 305.
Changing crossing after construction.— The

Indiana, statute of 1903 provides that if any
street railroad, interurban, or suburban rail-

road and a railroad company shall fail to

agree to a change of any existing grade cross-

ing to a crossing above or below grade, either

company may by petition carry the subject to

a circuit or superior court, " and if the court

shall find that it is practicable " to change
the grade crossing to one above or below
grade it shall order that the change be made.
Pittsburgh, etc., E. Co. t>. Indianapolis, etc..

Traction' Co., 169 Ind. 634, 81 N. E. 487,

holding, however, that the term " practi-

cable " is not synonymous with possible, but
implies a legal discretion and the exercise of

judgment based upon the whole evidence of

all the facts affecting the question of prac-

ticability within the usual and ordinary sense

of the word.
42. New Castle, etc., E. Co. v. Delaware E.

Co., 8 Del. Ch. 419, 68 Atl. 386; In re

Atlantic Highlands, etc.. Electric E. Co.,

(N. J. Ch. 1896) 35 Atl. 387; Pennsylvania
E. Co.'s Appeal, 116 Pa. St. 55, 8 Atl. 914;
Northern Cent. E. Co.'s Appeal, 103 Pa. St.

621; Norfolk, etc., E. Co. v. Tidewater E.
Co., 105 Va. 129, 52 S. E. 852.

Imposing conditions as to use.— Where the
court is authorized to regulate the character
of crossings it may, when not practicable to

avoid a grade crossing, authorize such a

crossing and make whatever regulations may
be necessary as to the use of the crossing and

precautions against accidents. Trenton, etc.,

E. Co. V. Philadelphia, etc., E. Co., (N. J.

Ch. 1899) 44 Atl. 853; In re Atlantic High-
lands, etc.. Electric E. Co., (N. J. Ch. 1896)
35 Atl. 387.

43. Wellsburg, etc., E. Co. v. Panhandle
Traction Co., 56 W. Va. 18, 48 S. E. 746,
holding, further, that in such cases a statu-

tory provision that the work shall be so con-

structed as " not to impede the passage or

transportation of persons or property along "

the road crossed does not contemplate or

prohibit the impediments merely incidental

to a properly constructed grade crossing, and
that the court having jurisdiction to deter-

mine the place and manner of crossing, may
order such a crossing as under the circum-
stances is iust and reasonable in view of the

interests of the parties and the public wel-

fare.

A federal court will not refuse permission

to an electric road to cross at grade the

tracks of a steam railroad in the hands of

its receivers, where grade crossings by steam
railroads are permitted by the authorities of

of the state. Stewart v. Wisconsin Cent. E.
Co., 89 Fed. 617.

44. Pittsburg Junction E. Co. v. Ft. Pitt

St. Pass. E. Co., 192 Pa. St. 45, 43 Atl. 352;

Pennsylvania E. Co. v. Braddock Electric E.

Co., 152 Pa. St. 116, 25 Atl. 780; Pennsyl-

vania R. Co. V. Conshohocken R. Co., 4 Pa.
Dist. 12, 15 Pa. Co. Ct. 454; Baltimore, etc.,

E. Co. V. Hanover, etc., St. E. Co., 2 Pa.

Dist. 774; Baltimore, etc., E. Co. v. Han-
over, etc., St. E. Co., 13 Pa. Co. Ct. 291.

45. Pittsburg, etc., E. Co. v. Southwest
Pennsylvania E. Co., 77 Pa. St. 173.

46. Perry County E. Extension Co. v. New-
port, etc., E. Co., 150 Pa. St. 193, 24 Atl.

709; Pittsburg, etc., E. Co. v. Southwest
Pennsylvania E. Co., 77 Pa. St. 173; Cata-

wissa'E. Co.'s Appeal, 2 Walk. (Pa.) 175.

The Pennsylvania statute of 1871, autljor-

izing the court to prevent grade crossings

when practicable, modifies the prior statute

of 1868, authorizing grade crossings. Kushe-

qua E. Co. v. Pittsburg, etc., E. Co., 200 Pa.

St. 526, 50 Atl. 169; Perry County E. Ex-

tension Co. V. Newport, etc., E. Co., 150 Pa.

St. 193, 24 Atl. 709.

47. Williams Valley E. Co. v. Lykens, etc.,

St. E. Co., 192 Pa. St. 552, 44 Atl. 46;

Pennsylvania E. Co. v. Braddock Electric E.

Co., 152 Pa. St. 116, 25 Atl. 780 \_reveraing

1 Pa. Dist. Ill, 126] ; Delaware, etc.. Canal

Co. V. Seranton, etc.. Traction Co., 4 Pa. Dist.

[VI, C, 2, e]
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company, the company which first surveys and stakes out its line and fixes and
adopts its grade is entitled to construct its road on that grade, and the other

company, although constructing its road first, must so construct it as to avoid

a grade crossing if practicable to do so.^' Where one railroad company crosses

another by an overhead bridge it is not required to maintain tell-tales to warn
trainmen of the latter road of the danger; *' but where one railroad crosses another

by a bridge not originally intended for railroad purposes, the latter company is

entitled to demand that it shall be strengthened and made safe for such use.^°

d. Expense of Crossing. Where one railroad crosses the track of another, it

is ordinarily the duty of the crossing company at whose instance and for whose
benefit the crossing is made to defray the entire expense of its construction in

the first instance,^' and subsequently to keep the crossing in repair,^^ unless the

crossing is above or below grade,^^ and also to defray the expense of instalUng

and maintaining whatever system of signals, safety devices, or precautions may
be necessary for the public safety in the use of the crossing.^* Where one railroad

company has the right to cross the track of another, the latter has no right to

dictate the terms upon which the crossing shall be made; ^^ but it is competent

287, 7 Kulp 509; Delaware, etc.. Canal Co.
V. Lackawanna St. R. Co., 3 Lack. Jur. (Pa.)
413.

48. Kushequa R. Co. x,. Pittsburg, etc., R.
Co., 200 Pa. St. 526, 50 Atl. 169.

49. Nefl V. New York Cent., etc., R. Co.,

80 Hun (N. Y.) 394, 30 N. Y. Suppl. 323.

50. Pennsylvania R. Co. v. Greensburg,
etc., Electric St. E. Co., 176 Pa. St. 559, 35
Atl. 122, 36 L. R. A. 839.

51. Central Pass. R. Co. v. Philadelphia,
etc., R. Co., 95 Md. 428, 52 Atl. 752; West
Jersey, etc., R. Co. v. Atlantic City, etc..

Traction Co., 65 N. J. Eq. 613, 56 Atl. 890;
Guelph, etc., R. Co. v. Guelph Radial R. Co.,

5 Can. R. Cas. 180. See also Pennsylvania
R. Co. !;. Conshohocken R. Co., 4 Pa. Dist.

12, 15 Pa. Co. Ct. 454.

An exception to this rule may arise where
a third interest intervenes, requiring a cross-

ing of a particular character, to the necessity

for which each of the roads contributes, in

which ease each should be required to con-
tribute to the cost of constructing such cross-

ing. Pennsylvania R. Co. v. Conshohocken
R. Co., 4 Pa. Dist. 12, 15 Pa. Co. Ct. 454,
holding that where a steam railroad con-

structed its road across a highway at grade,

and a street railroad was subsequently con-

structed upon the highway and across the
steam railroad, and an overhead crossing
being practicable was required by statute,

and a bridge crossing for the use of the

street railway alone would obstruct the high-

way, so that it was necessary to construct a
bridge which would accommodate both the

street railway and the public travel on the

highway, each company should contribute to

the cost of constructing such a bridge.

A statute is unconstitutional which com-
pels the company whose road is crossed to

pay any part of the expense of making or

constructing the crossing. Sueh company
must be regarded as having accepted its char-

ter upon condition that its road might be
crossed upon being paid a reasonable com-
pensation therefor but there can be no pre-

sumption that it ever consented to pay for
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the privilege of being thus injured. Toledo,

etc., R. Co. V. Detroit, etc., R. Co., 62 Mich.

564, 29 N. W. 500, 4 Am. St. Rep. 875.

53. Central Pass. Co. v. Philadelphia, etc.,

R. Co., 95 Md. 428, 52 Atl. 752.

A statute requiring the company whose
road is crossed to contribute to the

cost of keeping the crossing in repair

after it is constructed can only be justi-

fied by the necessities of the case, grow-
ing out of the fact that no repairs can
be made at the point of crossing which will

not extend to both tracks, and the extent of

the expense to be borne by the company whose
tracks are crossed should always be limited as

near as may be to what would be necessary

to keep its track in repair at the crossing
had the same not been made. Toledo, etc., E.

Co. V. Detroit, etc., R. Co., 62 Mich. 564, 29

N. W. 500, 4 Am. St. Rep. 875. But see

Detroit, etc., R. Co. v. Railroad Com'r, 127

Mich. 219, 86 N. W. 842, 62 L. R. A. 149,

holding that while the crossing company
should be required to pay the original cost

of construction, the legislature may properly
provide for the apportionment between the

companies of the cost of any appliances which
may subsequently become necessary for the

safety of the public by reason of the increased
use of the crossing.

53. Chicago, etc., R. Co. v. Springfield,

etc., R. Co., 67 111. 142, holding that if one
road passes under the other the company own-
ing it is not obliged to keep in repair the road
above its own at the point of crossing, but
that the expense of repairs imposed upon the
company owning the overhead track by rea-

son of such crossing should be considered in

the estimate of damages.
54. West Jersey, etc., R. Co. v. Atlantic

City, etc.. Traction Co., 65 N. J. Eq. 613, 56
Atl. 890.

55. Arkansas, etc., R. Co. v. St. Louis,
etc., R. Co., 103 Fed. 747, holding that the
company whose road is crossed has no right
to demand that the other company shall put
in an interlocking plant, where such plant is

not required by law.
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for the companies to agree between themselves, both as to the payment of the
cost of original construction/' and of subsequent maintenance and repairs/' and
such contracts are vaUd and binding as between the parties.^^ Each company,
however, owes a duty to the public as a common carrier to see that a grade crossing

is kept in good repair and either may and should make such repairs as are neces-

sary;^' but the company making them may recover from the other company if

as between the companies it was the duty of the latter to do so, either by reason

of its being the company for whose benefit the crossing was made,'" or its agree-

ment to do so,°' or it may recover the proportion due from the other company
where such expense is imposed by statute upon the companies jointly."^ In some
cases the question of the expense incident to the construction or maintenance of

crossings and crossing apphances or its apportionment between the companies
is regulated by statute."' Where it is necessary to apportion any expense incident

56. Chicago, etc., R. Co. v. Joliet, etc., R.
Co., 105 111. 388, 44 Am. Rep. 799; Hydell
V. Toledo, etc., R. Co., 74 Ohio St. 138, 77
N. E. 1066; Seattle, etc., R. Co. v. State, 7
Wash. 150, 34 Pac. 551, 30 Am. St. Rep. 866,
22 L. R. A. 217.

57. Chicago, etc., R. Co. v. Joliet, etc., R.
Co., 105 111. 388, 44 Am. Rep. 799; Hydell
V. Toledo, etc., R. Co., 74 Ohio St. 138, 77
N. E. 1066.

58. Chicago, etc., R. Co. v. Joliet, etc., R.
Co., 105 111. 388, 44 Am. Rep. 799; Hydell
V. Toledo, etc., R. Co., 74 Ohio St. 138, 77
N. E. 1066.

59. Chicago, etc., R. Co. v. Joliet, etc., R.
Co., 105 111. 388, 44 Am. Rep. 799.

60. Central Pass. R. Co. v. Philadelphia,
etc., R. Co., 95 Md. 428, 52 Atl. 752.

61. Chicago, etc., R. Co. v. Joliet, etc., R.
Co., 105 111. 388, 44 Am. Rep. 799.

62. Baltimore, etc., R. Co. v. Walker, 45
Ohio St. 577, 16 N. E. 475.
The Ohio statute (Rev. St. § 2593) re-

quiring steam and street railroad companies
whose tracks cross at grade to use crossing
frogs of the most approved pattern and mate-
rials, and to keep the crossings in repair at

the joint expense of the companies, applies
to companies whose roads were built prior to

the statute, and a steam railroad having put
in such crossing frogs may recover from a
street railroad company its proportion of the
cost thereof. Cincinnati St. R. Co. v. Cin-
cinnati, etc., R. Co., 1 Ohio S. & C. PI. Dec.
542, 32 Cine. L. Bui. 4.

63. Minneapolis, etc., R. Co. v. Gowrie,
etc., R. Co., 123 Iowa 543, 99 N. W. 181;
Baltimore, etc., R. Co. v. Walker, 45 Ohio
St. 577, 16 N. E. 475; Lake Shore, etc., R.
Co. V. Cincinnati, etc., R. Co., 30 Ohio St.

604.

Under the Iowa statute, providing that the
crossing company may be compelled to inter-

lock the crossing, the cost of installing the
interlocking system must be paid by the
crossing company (Minneapolis, etc., R. Co.

V. Cedar Rapids, etc., R. Co., 114 Iowa 502,
87 N. W. 410) ; but the cost of maintaining
and operating it may be apportioned between
the conipfinies (Minneapolis, etc., R. Co. v.

Gowrie, etc.. R. Co., 123 Iowa 543, 99 N. W.
181).
The Maine statute of 1895 authorizing the

railroad commissioners to determine how rail-

road crossings shall be constructed and main-
tained authorizes them to apportion the ex-

pense between the companies, but does not
require that they shall do so, and where the
road crossed has been finished and the cross-

ing is for the benefit of the crossing com-
pany, they may properly require it to pay
the entire expense of its construction and
maintenance. Maine Cent. R. Co. v. Water-
ville, etc., R. Co., 89 Me. 328, 36 Atl. 453.
Under Massachusetts special statute of

1892, providing for the abolition of certain
grade crossings by the Old Colony Railroad
Company at the expense of such comp^.ny,
and providing for its reimbursement by the
commonwealth for a certain percentage of
" the actual cost " of the alterations, the
interest paid on money borrowed by the com-
pany to make the alterations is not a part
of the " actual cost," for which it is entitled
to reimbursement. In re Old Colony R. Co.,

185 Mass. 160, 70 N. E. 62.

In Michigan, Howell Annot. St. § 3301, au-
thorizing the railroad commissioner to com-
pel the maintenance of flagmen, gates, or
bridges at a crossing whenever the public
safety requires it, provided that " the expense
thereof shall be borne jointly, in equal pro-
portions by the companies "

( Fort-St. Union
Depot Co. V. State R. Crossing Bd., 81 Mich.
248, 45 N". W. 973) ; but the statute of 1893,
authorizing the railroad commissioners to
require any changes and safeguards in exist-
ing crossings which they may deem necessary,
provides for such an apportionment of the
expense incident thereto as the commis-
sioners may deem jiast and reasonable (De-
troit, etc., R. Co. V. Railroad Com'rs, 127
Mich. 219, 86 N". W. 842, 62 L. R. A. 149).

In Ohio it is provided by statute that grade
crossings shall be made, maintained, and kept
in repair at the joint expense of the com-
panies whose tracks cross (Baltimore, etc.,

R. Co. V. Walker, 45 Ohio St. 577, 16 N. E.
475; Lake Shore, etc., R. Co. v. Cincinnati,
etc., R. Co., 30 Ohio St. 604) ; and the stat-

ute applies without regard to priority of loca-
tion or construction (Lake Shore, etc., R. Co.
V. Cincinnati, etc., R. Co., supra) ; and a
company operating a road as lessee is an
owner within the application of the statute
(Baltimore, etc., E. Co. v. Walker, supra).

[VI, C, 2, d]
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to the construction and maintenance of a crossing, the court or commissioners
should consider and give effect to any existing contracts between the companies
relative thereto."*

e. Injunction. A court of equity may enjoin one railroad company from
exercising its right of crossing in an arbitrary and oppressive manner unneces-

sarily prejudicial to the rights of the other company,'^ and may enjoin the con-

struction of a crossing at grade, where the statute provides that such crossings

shall be prevented wherever it is practicable to do so,®° or provides that the crossing

shall be so constructed as not unnecessarily to impede the travel and transporta-

tion upon the road crossed, and a grade crossing would, under the circumstances,

constitute an unnecessary interference therewith,"' or in the absence of express

statutory provision, where under the circumstances of the case a grade crossing

is not necessary and would materially interfere with the operation of the road
crossed."* A bill by one railroad company to enjoin another from crossing its

track on a highway at grade will be dismissed upon the requisite authority for

such a crossing being obtained from the county commissioners after the filing

of the bill,"" and the court will not require a trestle, constructed and used by the

crossing company as a temporary substitute for a bridge, to be removed from
property of the other company, which is not in actual use.'"

3. Determination as to Necessity, Place, Mode, and Expense of Crossing—
a. In General. The necessity for the crossing of one railroad by another is in

some cases decided by the legislature itseK,'^ and in others delegated to certain

courts,'^ or boards or commissioners.'^ The statutes conferring the right to cross

frequently provide that if the companies are unable to agree as to the compen-
sation, place, and manner of crossmg, these questions shall be determined in a

certain manner,'^ which varies materially in the different jurisdictions but is

64. Grand Trunk Western R. Co. v. Hunt,
40 Ind. App. 168, 81 N. E. 524.

65. West Jersey, etc., R. Co. v. Atlantic
City, etc., Traction Co., 65 N. J. Eq. 613, 56

Atl. 890; Chicago, etc., R. Co. v. Chicago,

etc., R. Co., 5 Fod. Cas. No. 2,665, 6 Bisa. 219.

But a street railway company occupying a
street where the street crosses a steam rail-

road at grade will not be enjoined from con-

structing its road across the steam railroad

at grade. Cleveland, etc., R. Co. v. Urbana,
etc., R. Co., 26 Ohio Cir. Ct. 180.

66. Williams Valley R. Co. v. Lykens, etc.,

R. Co., 192 Pa. St. 552, 44 Atl. 46; Pennsyl-
vania R. Co. V. Warren St. R. Co., 188 Pa.

St. 74, 41 Atl. 331; Pennsylvania R. Co. u.

Braddock Electric R. Co., 152 Pa. St. 116,

25 Atl. 780.

Where a railroad company has located but
not constructed a branch across a public road,

it may sue to enjoin a. street railway com-
pany from constructing its road across such
branch at grade until the rights of the parties

at the crossing are adjusted. Ohio River
Junction R. Co. v. Freedom, etc., E. Co., 204

Pa. St. 127, 53 Atl. 773.

67. Chicago, etc., R. Co. v. Chicago, etc.,

R. Co., 91 Iowa 16, 58 N. W. 918; Humeston,
etc., R. Co. V. Chicago, etc., E. Co., 74 Iowa
B54, 38 N. W. 413.

68. Chicago, etc., R. Co. v. Chicago, etc.,

R. Co., 5 Fed. Cas. No. 2,665, 6 Biss. 219.

69. Lynn, etc., R. Co. v. Boston, etc., R.

Co., 114 Mass. 88.

70. Philadelphia R. Co.'s Appeal, 2 Walk.
(Pa.) 243.

71. In re Eastern Wisconsin R., etc., Co.,

127 Wis. 641, 107 N. W. 496.

[VI, C. 2, d]

72. State v. Hennepin Ooujity Dist. Ct., 35

Minn. 461, 29 N. W. 60.

73. Kansas City, etc., E. Co. u. Railroad
Com'rs, 73 Kan. 108, 84 Pac. 755; Toledo,

etc., E. Co. t. East Saginaw, etc., R. Co., 72

Mich. 206, 40 N. W. 436 ; Norfolk, etc., R. Co.

V. Tidewater R. Co., 105 Va. 129, 52 S. E.

852.

74. /raiimma.^ Lake Shore, etc., R. Co. «.

Cincinnati, etc., R. Co., 116 Ind. 578, 19 N. E.

440.

Missouri.— State v. Dearing, 173 Mo. 492,

73 S. W. 485; Kansas City, etc., R. Co. v.

Kansas Citv, etc., R. Co., 118 Mo. 599, 24
S. W. 478.

'

Vermont.— Central Vermont R. Co. t".

Woodstock R. Co., 50 Vt. 452.
Washington.— Seattle, etc., E. Co. v. State,

7 Wash. 150, 34 Pac. 551, 38 Am. St. Eep.

866, 22 L. E. A. 217.
Wisconsin.— [n re Eastern Wisconsin E.,

etc., Co., 127 Wis. 641, 107 N. W. 496.
United States.—-Arkansas, etc., R. Co. v.

St. Louis, etc., R. Co., 103 Fed. 747.
See 41 Cent. Big. tit. "Railroads," §§ 249,

250.

In New York the statute of 1897 author-
izes railroad commissioners to determine the
mode of crossing, but the statute does not
repeal the act of 1890 in so far as it pro-
vides for the compensation and place of cross-

ing to be determined by commissioners ap-
pointed by the court, or the act of 1893,
which provides that the court may, pending
such proceeding, authorize a temporary cross-
ing (Oneonta, etc., R. Co. v. Cooperstown,
etc., R, Co., 85 N. Y. App. Div. 284, 83 N. Y.
Suppl. 307; Clean St. R. Co. v. Pennsylvania
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usually by commissioners appointed by the court, '^ and under some it is held

that an attempt and failure to agree is a necessary condition precedent to

the right to invoke the legal proceeding provided for.'" Under other stat-

utes these questions are to be determined by railroad commissioners," or

R. Co., 75 N. Y. App. Div. 412, 78 N. Y.
Suppl. 113 [affirmed in 175 N. Y. 468, 67

N. E. 1086] ) ; and the proper procedure

under these different statutes would be to

apply in the first instance for the appoint-

ment of commissioners by the court to de-

termine the compensation and place of cross-

ing and then to the railroad commissioners
to determine the manner of crossing, and
pending the decision of either or both the

court may, under the act of 1893, authorize

a temporary crossing (Olean St. E. Co. v.

Pennsylvania, etc., R. Co., supra).
75. Indiana.— Lake Shore, etc., R. Co. v.

Cincinnati, etc., E. Co., 116 Ind. 578, 19

N. E. 440.

Missouri.— State v. Bearing, 173 Mo. 492,
73 S. W. 485.

'New York.— In re New York, etc., R. Co.,

110 N. Y. 374, 18 ]Sr. E. 120 [affirming 44
Hun 215] ; Buffalo, etc., R. Co. v. New York,
etc., R. Co., 72 Hun 583, 25 N. Y. Suppl.
265; Boston, etc., R. Co. v. Troy, etc., R. Co.,

58 How. Pr. 167.

Termoni.— Central Vermont R. Co. v.

Woodstock R. Co., 50 Vt. 452.

Wisconsin.— In re Eastern Wisconsin R.,

etc., Co., 127 Wis. 641, 107 N. W. 496.
See 41 Cent. Dig. tit. "Railroads," §§ 249,

250.

Involving change of location.— Under the
New Yorlc statute of 1850, providing in sec-

tion 22 for the appointment of commissioners
at the instance of any person aggrieved by
the proposed location to consider a change of

route, and in section 28, for the appointment
of commissioners where one road desires to
cross another, to determine the compensation,
place, and manner of crossing, both questions
may, in a controversy between two railroads

as to a crossing, be decided under the latter

provision and the proceeding should be so

instituted. In re New York, etc., R. Co., 110
N. Y. 374, 18 N. E. 120 [affirming 44 Hun
215] ; In re New York, etc., R. Co., 99 N. Y.
388, 2 N. E. 35; In re Lake Shore, etc., R.
Co., 89 N. Y. 442. Compare Boston, etc., R.
Co. V. Detroit, etc., R. Co., 58 How. Pr.

(N. Y.) 167.

Under the Canadian statute of 14 & 15
Vict. c. 51, the place and mode of crossing
and compensation to be paid were in case of

disagreement determined by arbitrators ap-
pointed by the court, and the order of the
court appointing arbitrators was not subject
to review on appeal. In re Buffalo, etc., R.
Co., 14 U. C. Q. B. 397.

76. Lake Shore, etc., R. Co. v. Cincinnati,
etc., R. Co., 116 Ind. 578, 19 N. E. 440;
Toledo, Dtc, R. Co. v. Detroit, etc., R. Co.,

62 Mich. 564, 29 N. W. 500, 4 Am. St. Rep.
875; In re Boston Hoosae Tunnel, etc., R.
Co., 79 N. Y. 69.

Three things must be embraced in the at-

tempt to agree; namely, the compensation,

the place, and the manner of crossing. Lake
Shore, etc., R. Co. v. Cincinnati, etc., R. Co.,

116 Ind. 578, 19 N. E. 440.

No particular act is required as an attempt
to agree, and a written proposition by one

company and the lapse of a month without
any answer is sufficient to justify a finding

that the companies were unable to agree.

In re Eastern Wisconsin R., etc., Co., 127

Wis. 641, 107 N. W. 496.
77. Kansas.— Union Terminal E. Co. v.

Railroad Com'rs, 54 Kan. 352, 38 Pac. 290.

Kentucky.— Chicago, etc., R. Co. v. Louis-

ville, etc., R. Co., 58 S. W. 799, 22 Ky. L.

Rep. 658.

Maine.— Boston, etc., R. Co. v. Saco Val-

ley Electric R. Co., 98 Me. 78, 56 Atl. 202;
Maine Cent. R. Co. v. Waterville, etc., R. Co.,

89 Me. 328, 36 Atl. 453.

United States.— Malotl v. CoUinsville, etc.,

R. Co., 108 Fed. 313, 47 C. C. A. 345.

Canada.— James Bay R. Co. v. Grand
Trunk E. Co., 37 Can. Sup. Ct. 372; Cana-
dian Pac. R. Co. 1}. Grand Trunk R. Co., 12

Ont. L. R. 320, 7 Out. Wkly. Rep. 814.

See 41 Cent. Dig. tit. "Railroads," §§ 249,

250.

The Kansas statute authorizing railroad

commissioners to determine the necessity,

place, and mode of crossing applies only to

steam railroads and does not include an elec-

tric road, although it is authorized by its

charter to use steam as a motive power
(Kansas City R. Co. v. Railroad Com'rs, 73
Kan. 168, 84 Pac. 755) ; nor does the statute

give the railroad commissioners jurisdiction

to determine the rights of the companies,
where one does not seek an ordinary crossing
but seeks to appropriate to its exclusive use
a portion of the right of way of the other
(Atchison, etc., R. Co. v. Kansas City, etc.,

R. Co., 67 Kan. 569, 70 Pac. 939, 73 Pac.
899) ; and the railroad commissioners cannot
grant a rehearing of a crossing application
and alter the award and decision previously
rendered by them (Union Terminal R. Co. v.

Railroad Com'rs, 54 Kan. 352, 38 Pac. 290).
In New York the act of 1897 authorizes the

railroad commissioners to determine the mode
of crossing, but the compensation and place
are still to be determined by commissioners
appointed by the court, as provided for by
the act of 1890. Oneonta, etc., R. Co. v.

Cooperstown, etc., R. Co., 85 N. Y. App. Div.

284, 83 N. Y. Suppl. 307 ; Olean St. R. Co. v.

Pennsylvania R. Co., 75 N. Y. App. Div. 412,

78 N. Y. Suppl. 113 [affirmed in 175 N. Y.
468, 67 N. E. 1086].
Modifying or making temporary decree.—

The board of railroad commissioners have no
authority to modify or change a decree once
rendered by them for the construction and
maintenance of a railroad crossing, except on

[VI, C, 3, a]
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corporation commissioners," or a board consisting of certain officers," and imder
others the place and manner of crossing are to be determined by courts of equity
or other designated courts,^" and where the determination is by a court of equity
the proper proceeding is by bill or petition in equity." Where a special procedure
relative to crossings is provided by statute, it must be followed,'^ and the general

provisions as to acquiring property for railroad purposes or determining the rights

of other property-owners are not appUcable.*'

b. Jurisdiction and Power of Courts. In some jurisdictions certain courts

are authorized by statute to regulate the place and manner of crossing,** it being

a new application, notice, and hearing, nor
can they, before appeal, make a temporary
decree not purporting to represent their judg-
ment in the premises, as for a temporary
crossing at grade, until they shall definitely

decide the permanent character of the cross-

ing. Boston, etc., E. Co. v. Saco Valley Elec-
tric R. Co., 98 Ma. 78, 56 Atl. 202.
In Indiana the railroad commission is in-

vested by the act o!f 1905 with the authority
previously exercised by the auditor-general
in regard to the requiring of interlocking
devices and the supervision of crossings.

Grand Trunk Western R. Co. v. Hunt, 40
Ind. App. 16S, 81 N. E. 524.

Imposing conditions.— The railroad com-
missioners in authorizing one railroad com-
pany to make a crossing under the tracks of

another railroad may require that the
masonry work of the under crossing shall be
sufficient to allow the construction of an
additional track on the line of the company
whose track is crossed. James Bay R. Co. v.

Grand Trunk R. Co., 37 Can. Sup. Ct. 372.
In Canada questions relating to the cross-

ing of one railroad by another were formerly
regulated by the railway committee of the
privy council (Grand Trunk R. Co. v. Hamil-
ton Radial Electric R. Co., 29 Ont. 143;
Ottawa, etc., R. Co. f. Atlantic, etc., R. Co.,

1 Can. R. Cas. 101) ; and in case of the
crossing of a dominion railroad by a provin-
cial railroad of Ontario, it was held neces-

sary for the company desiring to effect the
crossing to procure the approval of the com-
missioner of public works for Ontario as
well as the approval of the railway commit-
tee of the privy council of the dominion
(Credit Valley R. Co. v. Great Western R.
Co., 25 Grant Ch. (U. C.) 507); but under
the Railway Act of 1903 such questions are
regulated by the railroad commissioners
(Canadian Pac. R. Co. v. Grand Trunk R.
Co., 12 Ont. L. Rep. 320, 7 Ont. Wkly. Rep.
814).

78. Norfolk, etc., R. Co. v. Tidewater R.
Co., 105 Va. 129, 52 S. E. 852, citing Va.
Code (1904), which authorizes the corpora-
tion commission to determine the necessity
for and the place and mode of crossing, but
leaves the compensation to be determined by
the laws regulating the exercise of the right
of eminent domain.

79. Toledo; etc., R. Co. f. Detroit, etc., R.
Co., 02 Mich. 564, 29 N. W. 500, 4 Am. St.
Rep. 875, citing the Michigan statute of 1883,
which provides that if the companies cannot

[VI. C. 3, al

agree as to the manner of crossing the same
shall be determined by a board consisting of

the attorney-general, secretary of state, and
commissioner of railroads.

80. See infra, VI, C, 3, b.

81. Philadelphia, etc., R. Co. !;. Pennsyl-
vania, etc., R. Co., 7 Pa. Co. Ct. 381.

82. In re Xew York, etc., R. Co., 110 N. Y.
374, 18 N. E. 120 \aprming 44 Hun 215];
Philadelphia, etc., R. Co. t. Pennsylvania
Schuylkill Valley R. Co., 7 Pa. Co. Ct. 381;
Central Vermont R. Co. u. Woodstock R. Co.,

50 Vt. 452; Malott v. Collinsville, etc., E.
Co., 108 Fed. 313, 47 C. C. A. 345.

83. Central Vermont R. Co. v. Woodstock
R. Co., 50 Vt. 452.

84. Delaware.— New Castle, etc., R. Co. v.

Delaware R. Co., 8 Del. Ch. 419, 68 Atl.
386.

Indiana.— Baltimore, etc., R. Co. v.

Wabash R. Co., 31 Ind. App. 201, 67 N. E.
544.

Minnesota.— Winona, etc., R. Co. r. Chi-
cago, etc., R. Co., 50 Minn. 300, 52 N. W.
657; State r. Hennepin County Dist. Ct., 35
Minn. 461, 29 N. W. 60.

New Jersey.— In re Atlantic Highlands,
etc., R. Co., (Ch. 1896) 35 Atl. 387.

Ofeio.— WTieeling, etc., R. Co. v. Toledo R.,
etc., Co., 72 Ohio St. 3GS, 74 N. E. 209, 106
Am. St. Rep. 622.

Pennsylvania.— Pennsylvania R. Co. v.

Braddock Electric R. Co., 152 Pa. St. 116, 25
Atl. 780.

West Virginia.— Wellsburg, etc., R. Co. v.

Panhandle Traction Co., 56 W. Va. 18, 48
S. E. 746.

See 41 Cent. Dig. tit. "Railroads," § 251.
The New Jersey statute of 1895, author-

izing the chancellor to determine the place
and manner of crossings, does not apply to
crossings within city limits, but the chan-
cellor has jurisdiction upon the gi-ound that
where two carriers have a right of common
easement in a place, the mode of its use may
be regulated by a court of equity, and in
such cases the court, in determining the
question, should be governed by the same con-
siderations as if the application was made
under the statute. Jersey City, etc., R. Co.
V. New York, etc., R. Co., 62 N. J. Eq. 390,
53 Atl. 709.
The Ohio statute of 1902, authorizing the

court of common pleas of the county where
the crossing is located to determine the mode
of crossing (see Wheeling, etc., R. Co. P.
Toledo R., etc., Co., 72 Ohio St. 368, 74 N. E.
209, 106 Am. St. Rep. 622), applies only to
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in some cases further provided that they shall do so in such manner as to cause
as little injury as practicable to the company whose road is crossed/^ and prevent
grade crossings whenever it is practicable to do so; *° but if a different mode of

crossing is not practicable the court may permit a grade crossing.^' So also

unless the legislature has specifically designated the mode of crossing, a court

of equity may, without express statutory authority, regulate and control the

same so as to protect the rights of the companies and the public,^* and may in a

a crossing of one steam railroad by another

and not to crossings of a steam railroad by
an electric road (Dayton, etc., R. Co. v.

Dayton, etc., Traction Co., 26 Ohio Cir.

Ct. 1).

85. Indiana.— Baltimore, etc., R. Co. v.

Wabash R. Co., 31 Ind. App. 201, 67 N. E.

544.

Minnesota.— Winona, etc., R. Co. v. Chi-

cago, etc., R. Co., 50 Minn. 300, 52 N. W.
657 ; In re Minneapolis, etc., R. Co., 39 Minn.
162, 39 N. W. 65.

yew Jersey-.— In re Atlantic Highlands,
etc., R. Co., (Ch. 1896) 35 Atl. 387.

Ohio.— Wheeling, etc., R. Co. v. Toledo R.,

etc., Co., 72 Ohio St. 368, 74 N. E. 209, 106
Am. St. Rep. 622.

Pennsylvania.— Pittsburg, etc., R. Co. v.

Southwestern Pennsylvania R. Co., 77 Pa. St.

173; Delaware, etc., R. Co. v. Wilkes-Barre,
etc., R. Co., 11 Pa. Co. Ct. 165.

See 41 Cent. Dig. tit. "Railroads," § 251.

Construction and application of statutes
see supra, VI, C, 2, a.

A threefold duty is imposed upon the court
by the Pennsylvania statute of 1871: (1)
To ascertain the mode of crossing which will

do the least practicable injury to the road
crossed; (2) to compel by its decree the

adoption of that mode; and (3) to prevent
by its process a crossing at grade if a
different kind of crossing is reasonably prac-

ticable. Baltimore, etc., R. Co. v. Hanover,
etc., St. R. Co., 13 Pa. Co. Ct. 291.

Safety devices at crossing.— Under the

Minnesota statute of 1879, authorizing the

court to " prescribe the location and the

manner in which such crossing or connection

shall be made so as to effect the purpose of

the petitioning corporation, and at the same
time do the least injury to the corporation

whose property is taken," it may not only

prescribe the place and character of the

crossing but also require the petitioning com-
pany to do what seems reasonably practicable

to make and keep the crossing safe for the
trains of the other company and the public,

and for that purpose may require it to con-

struct and maintain an interlocking device

to prevent collisions. Winona, etc., R. Co. v.

Chicago, etc., R. Co., 50 Minn. 300, 52 N. W.
657.

86. Baltimore, etc., R. Co. v. Wabash R.
Co., 31 Ind. App. 201, 67 N. E. 544; In re

Atlantic Highlands, etc., R. Co., (N. J. Ch.
1896) 35 Atl. 387;' Wheeling, etc., R. Co. v.

Toledo R., etc., Co., 72 Ohio St. 368, 74 N. E.

209, 106 Am. St. Rep. 622; Altoona, etc., R.
Co. V. Tyrone, etc., R. Co., 160 Pa. St. 623,

28 Atl. 997; Pennsylvania R. Co. ;;. Brad-

dock Electric R. Co., 152 Pa. St. 116, 25 Atl.

780.

Construction and application of statutes

see supra, VI, C, 2, c.

The power of the court to prevent grade

crossings when practicable to do so, under

the Pennsylvania statute of 1871, is not
affected by tlie constitutional provision au-

thorizing any railroad to cross any other

railroad (Perry County R. Extension Co. v.

Newport, etc., R. Co., 150 Pa. St. 193, 24

Atl. 709 ; Northern Cent. R. Co.'s Appeal, 103

Pa. St. 621) ; or by the subsequent statute

of 1889, authorizing street railroads to cross

steam railroads at grade (Williams Valley

R. Co. V. Lykens, etc., St. R. Co., 192 Pa. St.

552, 44 Atl. 46 ; Pennsylvania R. Co. v. Brad-
dock Electric R. Co., 152 Pa. St. 116, 25 Atl.

780 [reversing 1 Pa. Dist. Ill, 126]).
Where the crossing company had already

completed its road the court decreed that the
company might be permitted to continue the

use of the crossing already put in upon its

agreeing to maintain watchmen at the cross-

ings, stop trains before crossing, and pass

over the crossings at a speed not exceeding
four miles per hour. Philadelphia, etc., R.
Co. V. Catawissa R. Co., 1 Walk. (Pa.) 81.

87. In re Atlantic Highlands, etc., R. Co.,

(N. J. Ch. 1890) 35 Atl. 387; Pennsylvania
R. Co.'s Appeal, 116 Pa. St. 55, 8 Atl. 914.

In Delaware, where, under the General Cor-
poration Law (22 Del. Laws, p. 815, c. 394),
a railroad company is permitted by the court
to construct its line across another railroad
at grade, the decree will prescribe the spe-

cific method of construction and the appli-
ances essential therefor, which with the at-

tendance required for their operation will be
at the expense of the company making the
application. New Castle, etc., R. Co. v.

Delaware R. Co., 8 Del. Ch. 419, 68 Atl. 386.

88. Chicago, etc., R. Co. v. Chicago, etc.,

R. Co., 91 Iowa 16, 58 N. W. 918; Humeston,
etc., R. Co. V. Chicago, etc., R. Co., 74 Iowa
554, 38 N. W. 413 ; West Jersey, etc., R. Co.
V. Atlantic City, etc.. Traction Co., 65 N. J.

Eq. 613, 56 Atl. 890; Chicago, etc., R. Co. v.

Chicago, etc., R. Co., 5 Fed. Cas. No. 2,665,
6 Biss. 219.

Where the board of public works has
merely authorized defendant to cross plain-

tiffs tracks, and defendant threatens to

change the grade of one rail, which" would
render travel on plaintiff's road less safe and
impede the speed of its through trains, the
court may properly enjoin defendant from so
interfering with plaintiff's grade and re-

mand the parties to the board of public
works to have the question at issue between

[VI, C, 3, b]
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proper case enjoin one railroad company from crossing another at grade. '° A
court of equity also has jurisdiction specifically to enforce a contract between
the companies as to how a crossing shall be used/" and where two railroad com-
panies have a community of interest in the land on which they cross each other

and disagree as to their respective rights, a court of equity will control and direct

its use.^^ A court of equity having jurisdiction to prevent grade crossings may,
on ordering a crossing of a different character, authorize the temporary use of

a grade crossing for construction purposes, ''^ but the time it may be used should

be limited by the court. "^ A statute giving a court of eqiiity power to determine

the place and manner of crossing does not authorize it to condemn the property

of the road crossed and fix the compensation, but the right to cross, unless the

parties can agree, must be secured by proper proceedings at law.'*

e. Powers and Proceedings of Commissioners. Under statutes providing

for the appointment of commissioners to determine the compensation, place,

and manner of crossing where the companies are unable to agree, the court will

not on an application for the appointment of commissioners, pass upon any ques-

tions with regard to the crossing which it is the province of the commissioners

to determine."^ These statutes are held to confer upon the commissioners the

power to determine all matters with respect to the crossing which would ordi-

narily be provided for by a contract or agreement between the companies in case

they had been able to agree, "^ and not only to determine such matters as relate

to the interests of the companies, but also those relating to the safety of the

pubUc.^' The commissioners may provide as to the materials to be used,'* and
the right to determine the manner of crossing does not relate merely to the

mechanical means and appUances to be used, but includes the manner of using the

crossing and precautions against accidents." The commissioners should go upon
and view the premises where the crossing is located, but this fact need not be

stated in their report.'

d. Notice, Pleading, and Evidence. In a proceeding by one railroad company
to estabUsh a crossing upon the road of another notice of the proceeding must
be given to the latter company.^ The petition must show a comphance with

any statutory requirements and allege such facts as are necessary to show plain-

tiff's right to the crossing and to institute the proceedings therefor;^ and so where

them determined. Southern R. Co. «. Wash- 99. In re Loekport, etc., R. Co., 19 Hun
ington, etc., R. Co., 102 Va. 483, 46 S. E. (N. Y.) 38, holding that the commissioners
784. may determine such matters as whether

89. See supra, VI, C, 2, e. trains shall come to a full stop before cross-

90. Cornwall, etc., R. Co.'s Appeal, 125 ing and whether a flagman shall be employed,
Pa. St. 232, 17 Atl. 427, 11 Am. St. Rep. etc. But see Matter of Long Island Cent. E.

889. _ Co., 1 Thomps. &c C. (N. Y.) 419, holding
91. National Docks, etc., R. Co. v. Penn- that the commissioners cannot regulate the

sylvania R. Co., (N. J. Ch. 1895) 30 Atl. speed at which trains shall pass the crossing.

1102. 1. St. Louis Transfer R. Co. v. St. Louis,
92. Smethport R. Co. v. Pittsburg, etc., R. etc., R. Co., 100 Mo. 419, 13 S. W. 710.

Co., 203 Pa. St. 176, 52 Atl. 88. 2. Hornellsville Electric R. Co. v. New
93. Smethport R. Co. v. Pittsburg, etc., R. York, etc., R. Co., 83 Hun (N. Y.) 407, 31

Co., 203 Pa. St. 176, 52 Atl. 88. N. Y. Suppl. 745, holding that a notice an-
94. Wellsburg, etc., R. Co. v. Panhandle, nexed to the petition, stating that the peti-

etc.. Traction Co., 56 W. Va. 18, 48 S. E. tion will be presented to the court at a
746. certain time, is sufficient.

95. Buflfalo, etc., R. Co. v. New York, etc., 3. Lake Shore, etc., R. Co. v. Cincinnati,
R. Co., 72 Hun (N. Y.) 583, 25 N. Y. Suppl. etc., R. Co., 116 Ind. 578, 19 N. E. 440.
265. Allegations held sufficient.—A petition im-

96. Chicago, etc., E. Co. v. Kansas City, der the Michigan statute for the appointment
'etc., R. Co., 110 Mo. 510, 19 S. W. 826; /m re of commissioners, which states that it is

Loekport, etc., R. Co., 19 Hun (N. Y.) 38. necessary for the public use to cross the road
97. In re Loekport, etc., R. Co., 19 Hun of another company, and that the board of

(N. Y.) 38. directors has determined that the taking is

98. Chicago, etc., R. Co. v. Kansas City, necessary to accommodate petitioner's tracks
etc., R. Co., 110 Mo. 510, 19 S. W. 826. and develop the business along the line of its

[VI. C, 3, b]
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an attempt and failure on tlie part of the companies to agree as to the compensa-

tion, place, and manner of crossing is a necessary condition precedent to the

right to institute legal proceedings to determine the same, this fact must be

alleged.* On an application to the court to define the place and manner of cross-

ing, the petitioning company must show that it has a legal right to construct

its road,^ and where the statute provides that the crossing shall be so located as

to inflict the least practicable injuiy upon the road crossed, the petitioning com-

pany must show such to be the case with reference to the proposed crossing,^

and where the statute provides that grade crossings shall be prohibited when-

ever it is reasonably practicable to do so, it will be presumed that such a cross-

ing may be avoided, and the burden is upon the petitioning company to show
the contrary.'

e. Review. Where the compensation, place, and manner of crossing are

determined by commissioners appointed by the court their decision is reviewable

by the court,* not only as to the compensation awarded but also as to the pla;ce

and manner of crossing," and the decision of the trial court thereon is reviewable

on appeal to the supreme court/" but it has been held that the order appointing

the commissioners is not appealable/' An appeal may also be taken from the

decision of railroad commissioners,'^ but their decision will not be altered or

road, is sufficient (Toledo, etc., R. Co. v. East
Saginaw, etc., R. Co., 72 Mich. 206, 40 N. W.
436) ; and a petition under the New York
statute for the appointment of commissioners
to determine the compensation, place, and
manner of crossing, which alleges that peti-

tioner is a corpora^tion, that the route of its

road as laid out crosses the other road, that
it desires to cross such road, specifying the

place, that the two companies cannot agree
upon the compensation for or place or man-
ner of crossing, and that the requisite con-

sent of property-owners and municipal au-
thorities has been obtained, is sufficient

(Oneonta, etc., R. Co. v. Cooperstown, etc., R.
Co., 85 N. Y. App. Div. 284, 83 N. Y. Suppl.
307).

4. Lake Shore, etc., R. Co. v. Cincinnati,
etc., R. Co., 116 Ind. 578, 19 N. E. 440;
Toledo, etc., R. Co. v. Detroit, etc., R. Co., 62

Mich. 564, 29 N. W. 500, 4 Am. St. Rep.
875 ; In re Boston Hoosae Tunnel, etc., R.
Co., 79 N. Y. 69.

5. Mercer County Traction Co. v. United
New Jersey R., etc., Co., 68 N. J. Eq. 715,

61 Atl. 461 [reversvng 65 N. J. Eq. 574, 56
Atl. 897].

6. Pittsburg, etc., R. Co. ;;. Southwestern
Pennsylvania R. Co., 77 Pa. St. 173; Balti-

more, etc., R. Co. v.- Hanover, etc., R. Co., 2

Pa. Dist. 774.
7. Baltimore, etc., R. Cor v. Hanover, etc.,

St. R. Co., 2 Pa. Dist. 774; Moosic Mountain
Coal Co. V. Delaware, etc., R. Co., 4 C. PI.

(Pa.) 189.

8. State V. Dearing, 173 Mo. 492, 73 S. W.
485; St. Louis Transfer R. Co. v. St. Louis,
etc., E. Co., 100 Mo. 419, 13 S. W. 710; In re

Boston Hoosae Tunnel, etc., Co., 79 N. Y. 64.

See also In re Eastern Wisconsin R., etc.,

Co., 127 Wis. 641, 107 N. W. 496. But see

In re New York, etc., R. Co., 99 N. Y. 388,

2 N. E. 35, holding that an appeal does not
lie from a decision of the commissioners re-

lating to the manner of crossing, upon a

[17]

mere question of fact decided after hearing

the testimony and inspecting the locus in

quo.

9. State u. Dearing, 173 Mo. 492, 73 S. W.
485; St. Louis Transfer R. Co. v. St. Louis,

etc., R. Co., 100 Mo. 419, 13 S. W. 710.

10. St. Louis Transfer R. Co. (;. St. Louis,

etc., R. Co., 100 Mo. 419, 13 S. W. 710, hold-

ing, however, that the supreme court cannot
review the determination of the trial court

on exceptions to the commissioners' report
as to the question of damages, where no evi-

dence on this question is preserved in the

record.

11. Stillwater, etc., R. Co. v. Boston, etc.,

R. Co., 67 N. Y. App. Div. 367, 73 N. Y.
Suppl. 744, holding that an order appointing
commissioners under the New York statute,

to determine the compensation, place, and
manner of crossing is not a final order from
which an appeal is authorized. But see

In re Boston Hoosae Tunnel, etc., Co., 79
N. Y. 64; In re Eastern Wisconsin R., etc.,

Co., 127 Wis. 641, 107 N. W. 496.
13. Union Terminal R. Co. v. Railroad

Com'rs, 54 Kan. 352, 38 Pao. 290, holding,
however, that the decision of the commis-
sioners is final and conclusive unless ap-
pealed from within the time limited.

Under the Indiana statute of 1897, au-
thorizing railroad commissioners to require

an interlocking device to be constructed and
maintained at a crossing, it is held that no
appeal from their decision will lie directly

to the appellate court (Grand Rapids, etc., R.
Co. V. Railroad Commission, 167 Ind. 214, 78
N. E. 981) ; but an appeal may be taken from
their decision to the circuit or superior court
(Grand Rapids, etc., R. Co. v. Railroad Com-
mission, 38 Ind. App. 657, 78 N. E. 358) ;

and from the decision of that court an ap-

peal may be taken to the appellate court
(Grand Trunk Western R. Co. v. Railroad
Commission, 40 Ind. App. 168, 81 N. E. 524;
Grand Rapids, «tc., E. Co. v. Railroad Com-

[VI, C, 3. e]
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reversed unless manifestly illegal or unjust." Where the decision as to the place

and manner of crossing is made by the court, the supreme court in reviewing the

decision will only inquire as to legal errors or an abuse of discretion on the part

of the trial court." Where a railroad company is enjoined from constructing a

grade crossing and subsequently constructs an overhead crossing at the place m
question, it waives any right to a grade crossing and the question of its right to

such crossing will not be considered on appeal.'" An objection to a proceeding

to fix a crossing on the ground that the route of the road had not been finally

determined is not tenable where the proceedings fixing the route had terminated

before the order was made from which the appeal is taken.'" On appeal from an

order appointing commissioners the court cannot pass upon the questions as to

the place and manner of crossing which are to be determined in the first instance

by the commissioners."
D. Crossing Highways— 1. Right to Cross— a. In General. The legis-

lature may authorize a railroad company to construct its road across public

highways,'* turnpikes,'^ or streets.^" The right to cross is sometimes expressly

conferred by statutory or charter provisions; ^' but need not be conferred in

express terms as it will be imphed from a grant of authority to construct a rail-

road upon a certain route or between certain termini,^^ or to connect with another

railroad ;^^ and in cases where the right is expressly granted, it is not necessary

mission, supra] ; but not to the supreme
court (Grand Trunk Western R. Co. v. Rail-

road Commission, 167 Ind. 261, 78 N. E.

975).
13. Maine Cent. R. Co. t'. Waterville, etc.,

R., etc., Co., 89 Me. .328, 36 Atl. 453.

14. In re Minneapolis, etc., R. Co., 36
Minn. 481, 32 N. W. 556.

15. Chicago, etc., R. Co. v. Chicago, etc.,

R. Co., 91 Iowa 16, 58 \. W. 918.

16. In re New York, etc., R. Co., 88 N. Y.
279.

17. In re Boston Hoosac Tunnel, etc., Co.,

79 jST. Y. 64; In re Eastern Wisconsin R.,

etc., Co., 127 Wis. 641, 107 N. W. 496.

18. Madera R. Co. v. Raymond Granite
Co., 3 Cal. App. 668, 87 Pac. 27; Tennes-
see, etc., R. Co. t. Adams, 3 Head (Tenn.

)

596.

19. Cincinnati, etc., R. Co. v. Spring Grove
Ave. Co., 9 Ohio Dec. (Reprint) 625, 15

Cine. L. Bui. 384 ; White River Turnpike Co.

V. Vermont Cent. R. Co.. 21 Vt. 590.

20. Northern Coal, etc., Co. v. Wilkes-
Barre, 218 Fa. St. 200, 67 Atl. 352; South
Waverly's Appeal, 7 Pa. Caa. 386, 11 Atl.

245; Pepper (•, Union K. Co., 113 Tenn. 53,

85 S. W. 864; Tennessee, etc., R. Co. v.

Adams, 3 Head (Tenn.) 596.

Authority to cross any " public road or

way " includes city streets as well as country
highways. Canton v. Canton Cotton Ware-
house Co., 84 Miss. 268, 36 So. 266, 105 Am.
St. Rep. 428, 65 L. R. A. 561. But see Ten-

nessee, etc., R. Co. V. Adams, 3 Head (Tenn.)

596, holding that a right to cross " any pub-

lic road " does not include city streets.

21. Madera R. Co. v. Raymond Granite Co.,

3 Cal. App. 66S, 87 Pac. 27; State «. Daven-
port, etc., R. Co., 47 Iowa 507; Canton v.

Canton Cotton Warehouse Co., 84 Miss. 268,

36 So. 266, 105 Am. St. Rep. 428, 65 L. R. A.

501 ; South Waverly's Appeal, 7 Pa. Gas. 386,

II Atl. 245.

[VI, C, 8, e]

The right to construct a railroad " over or

under " a highway includes the right to con-

struct it " upon " a street or highway. State

V. Davenport, etc., R. Co., 47 Iowa 507.

Branch lines.— The right granted to the

Lake Superior, etc., R. Co. by the Minnesota

statute of 1861, to construct its railroad

across any public road or highway, does not

extend to branch roads which are neither a

part of nor appurtenant to its main line.

St. Paul, etc., R. Co. v. Duluth, 73 Minn.

270, 76 N. W. 35, 43 L. R. A. 433.

22. Allen v. Jersey City, 53 N. J. L. 522,

22 Atl. 257; Atty.-Gen. f. Morris, etc., R.

Co., 19 N. J. L. 386; Raritan Tp. v. Port

Reading R. Co., 49 N. J. Eq. II, 23 Atl. 127;

Northern Coal, etc.. Co. r. Wilkes-Barre, 218

Pa. St. 269, 67 Atl. 352 ; Cleveland, etc., R.

Co. V. Speer, 56 Pa. St. 325, 94 Am. Dec.

841 ; Tennessee, etc., R. Co. x>. Adams, 3 Head
(Tenn.) 596; Ottawa f. Canada Atlantic K.

Co., 33 Can. Sup. Ct. 37o [affirming 4 Ont.

L. Rep. 56, 1 Ont. Wkly. Rep. 349 {affirm-

ing 2 Ont. L. Rep. 336)].
A railroad company authorized to construct

lateral branches not exceeding three miles

in length from either terminus or from any
point on the line of its main road may
cross roads of the township in which . it is

located in constnucting the branches or the

streets of a city formed out of a portion

of the township, withoiit the consent of the

city. Northern Coal, etc., Co. v. Wilkes-

Barre, 218 Pa. St. 269, 67 Atl. 352.

A mining company authorized by law to

construct and operate a railroad from its

works to another railroad has the same right

to cross a public highway as an ordinary

railroad company. Ex p. Bacot, 36 S. C.

125, 15 S. E. 204, 16 L. R. A. 586.

23. Louisville, etc., R. Co. v. State, 9 Baxt.
(Tenn.) 522, holding that a statute author-
izing railroad companies to connect their

tracks and requiring them to interchange
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to specify the particular streets or highways which may be crossed.^^ The legis-

lature may authorize a railroad company to cross streets without the consent
of the municipality,^^ and under some of the statutes it is held that such consent

is not necessary; ^^ but it is also competent for the legislature to require that the

consent of the municipality shall be first obtained,^? and under some of the statutes

a railroad company has no right to cross city streets without the consent of the

municipaUty,^* and such permission when granted may be restricted by such
reasonable conditions as the municipahty may see fit to impose.^" In New York
it is provided by statute that a railroad company shall not construct its road
across a highway in any town or street in any incorporated village without an
order of the supreme court/" or across the streets of New York city except in

accordance with such authority as the legislature may subsequently provide.^'

freight impliedly authorizes a railroad com-
pany to cross a highway in connecting its

tracks with another road.
24. Canton v. Canton Cotton Warehouse

Co., 84 Miss. 268, 36 So. 266, 105 Am. St.

Rep. 428, 65 L. R. A. 561.
25. Clinton x. Cedar Rapids, etc., R. Co.,

24 Iowa 455 ; Canton K. Canton Cotton Ware-
house Co., 84 Miss. 268, 36 So. 266, 105 Am.
St. Rep. 428, 65 L. R. A. 561.

26. Morgan v. Des Moines Union R. Co.,
113 Iowa 561, 85 N. W. 902; Chicago, etc., R.
Co. v. Newton, 36 Iowa 299; Northern Coal,
etc., Co. 0. Wilkes-Barre, 218 Pa. St. 269, 67
Atl. 352 ; South Waverly's Appeal, 7 Pa. Cas.
386, 11 Atl. 245; Ottawa v. Canada Atlantic
R. Co., 33 Can. Sup. Ct. 376 laffirming 4 Ont.
L. Rep. 56, 1 Ont. Wkly. Rep. 336 {affirming
2 Ont. L. Rep. 336)].
Extent of use.— Where a railroad company

is granted by a city ordinance a certain
number of feet in width in which to cross a
street, such grant is not exclusive, but the
company may use a greater width since it

has a right independently of the grant to
cross streets without the consent of the mu-
nicipality. Morgan v. Des Moines Union
R. Co., 113 Iowa 561, 85 N. W. 902.

Longitudinal use of highway.— Under the
Iowa code it is held that while a municipality
cannot prevent a crossing of a street it may
prevent a longitudinal use of the street, and
that this includes a crossing at such an angle
that the track or embankment upon which
the rails are laid occupies any part of the
street in front of property abutting thereon.
Gates V. Chicago, etc., R. Co., 82 Iowa 518, 48
N. W. 1040.

27. Pittsburg, etc., R. Co. v. Chicago, 159
III. 369, 42 N. W. 781; Cincinnati Northern
R. Co. I'. Cincinnati, 8 Ohio Dec. (Reprint)
554, 8 Cine. L. Bui. 334.

28. Chicago Terminal Transfer Co. v. Chi-
cago, 220 111. 310, 77 N. E. 204 [affirming
121 III. App. 197] ; Veazie i. Mayo, 45 Me.
560 ; Philadelphia v. Philadelphia, etc., R. Co.,

7 Pa. Co. Ct. 390; Philadelphia, etc., R. Co.
V. Kensington, etc., R. Co., 33 Wkly. Notes
Cas. (Pa.) 182; Delaware, etc., R. Co.

'

y.

Syracuse, 157 Fed. 700.
In Ohio a railroad company cannot con-

struct and maintain its road across a city
street without the consent of the city authori-
ties or without acquiring the right to do so
by appropriate proceedings. Youngstown v.

Pittsburgh, etc., R. Co., 3 Ohio Cir. Ct. 214,
2 Ohio Cir. Dec. 121; Cincinnati Northern R.
Co. V. Cincinnati, 8 Ohio Dec. (Reprint) 554,
8 Cine. L. Bui. 334.

In Washington City, D. C, the right to
construct a railroad across streets of the city

must be obtained from congress. Edmonds o.

Baltimore, etc., R. Co., 114 U. S. 453, 5

S. Ct. 1098, 29 L. ed. 216.

A requirement for the recording in the
county commissioner's office of the written
assent of the mayor and aldermen of a town
or city to the construction of a railroad to

cross a street is merely directory and does
not constitute a condition precedent to the
right to construct the road. Veazie v. Mayo,
45 Me. 560.

29. Chicago Terminal Transfer Co. v. Chi-
cago, 220 111. 310, 77 N. E. 204 [affirming
121 111. App. 197], holding that where a mu-
nicipality authorized a railroad company to

construct " one or more " tracks across cer-

tain streets, the ordinance to be null and void
unless such tracks should be constructed
within three years, if the company within
the time limited constructed only one track
across the streets, its authority was ex-
hausted and it could not, after the expira-
tion of such time, construct additional tracks
across the streets crossed by the track pre-
viously constructed.
The remedy of the railroad company in

ease the municipality should arbitrarily and
wrongfully refuse permission to cross a street

or impose unreasonable burdens or restric-

tions upon the railroad company is by man-
damus, and not by injunction to prevent the
municipality from interfering with the
construction of the road. Pittsburg, etc., R.
Co. V. Chicago, 159 111. 369, 42 N. E. 781.

30. People v. Northern Cent. R. Co., 164
N. Y. 289, 58 N. E. 138 [modifying 35 N. Y.
App. Div. 624, 54 N. Y. Suppl. 1112].

31. People's Rapid Transit Co. v. Dash, 125
N. Y. 93, 26 N. E. 25, 10 L. R. A. 728 [af-

firming 10 N. Y. Suppl. 849], holding that
the act of 1860, prohibiting the building of

any railroad " in, upon or along any or either

of the streets or avenues of the city of New
York," applies to and prohibits the building
of a railroad across the streets of that city,

and further, that the General Railroad Act,

as amended by acts of 1880, 1887, authoriz-

ing railroad companies organized under it to

cross streets and highways, does not grant

[VI, D, 1, a]
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Statutes requiring the consent or petition of abuting property-owners to use the

streets for raihoi-d purposes apply only where it is proposed to locate the road

along the street and not to a mere crossiug of the street.^

b. Nature and Extent of Rights Acquired. Where a railroad crosses a high-

way the company does not take the land of the highway as real estate of indi-

viduals is taken,^ and the railroad company acquires no exclusive rights in the

crossing, but only the right to use it in common with the pubUc traveling upon
the highway.^* It may use the highway only for the pxirpose of crossing,^ and
the right to cross does not confer a right to use the fuU width of its authorized

right of way but only such space as is reasonably necessary for the purpose of

passage/" and if the company acquires any rights within the hmits of the high-

way beyond that actually occupied by the rails and road-bed, it is only such as

is necessaiy to the full enjoyment of its right to lay the track across the highway
and use it beneficially.^' Where a railroad company constructs a bridge over

its tracks at a street crossing, which is to constitute a part of the highway and to

be maintained as such bj' the municipality, the title to the bridge is in the

municipality and not the railroad company.^*

e. Rights and Remedies of Public. Where the consent of the municipal or

other public authorities is essential to the right to construct a railroad across a
street or highway, a court of equity wiU enjoin the railroad company from pro-

ceeding without such consent to construct such crossing,'' or from operating its

trains thereon if already constructed,*" or grant such other eqviitable rehef as may
be appropriate and necessary ;

^"^ but unless a highway is materially obstructed

or irreparable injury threatened, a mandatory injunction requiring the removal
of the tracks will not be granted before final hearing.*^

2. Place, Mode, and Expense of Crossing— a. In General. Where a railroad

crosses a street or highway the legislature may regulate the manner and character

of crossing,*^ or may delegate such power of regulation to a municipal corporation

as to crossings within its hmits;*" and where the mode and manner of crossing is

the authority made requisite by the act of by the construction of abutments or embank-
1860. ments thereon so as to exclude the public

32. Chicago, etc., E. Co. c. Dunbar, 100 from a large portion of its width (Little

111. 110 (holding that a statute requiring the Miami R. Co. f. Greene County Com'rs, 31

petition of property-owners to "the use of" Ohio St. 338).

a street for railroad purposes or the right to 36. Jones ;. Erie, etc., E. Co.. 169 Pa. St.

lay railroad tracks "in any street" does not 333, 32 Atl. 535, 47 Am. St. Eep. 916; State

apply to a crossing of a street) ; Beekman v. i\ Vermont Cent. E. Co., 27 Vt. 103.

Brooklyn, etc., E. Co., 89 Hun (X. Y.) 14, 37. Bangor, etc., R. Co. f. Smith, 47 Me.

35 X. Y. Suppl. 84 (holding that a charter 34.

provision requiring the consent or petition of 38. Pennsylvania E. Co. v. Greensburg, etc.,

property-owners on the street "along" which St. E. Co., 176 Pa. St. 559, 35 Atl. 122, 36

a railroad is to be operated, even if having L. R. A. 839.

application to any but street railroads, does 39. Philadelphia, etc., E. Co. r. Kensing-

not apply where the construction is "across" ton, etc., E. Co., 33 Wkly. Notes Cas. (Pa.)

a, street). 182.

33. Bangor, etc., E. Co. i". Smith, 47 Me. 40. Cincinnati Northern E. Co. r. Cin-

3t. einnati, 8 Ohio Dec. (Eeprint) 554, 8 Cine.

34. Lake Shore, etc., R. Co. r. Elyria, 14 L. Bui. 334.

Ohio Cir. Ct. 48, 7 Ohio Cir. Dec. 312. 41. State l. St. Louis, etc., E. Co.. 86 Mo.

35. Bangor, etc., E. Co. f. Smith, 47 Me. 288.

34; State r. Vermont Cent. E. Co., 27 Vt. 42. Cincinnati Northern R. Co. r. Cin-

103. einnati, 8 Ohio Dec. (Eeprint) 554, 8 Cine.

Unauthorized uses.—^A railroad acquires no L. Bui. 334.

ri^ht by crossing a highway to construct sta- 43. People v. Boston, etc., E. Co., 70 N. Y.

tion-houses or other buildings thereon (State 569, holding that a statute requiring a rail-

f. Vermont Cent. E. Co., 27 Vt. 103) ; or to road company to construct a bridge at the

construct a lateral branch from the main point where the road intersects a turnpike,

track within the limits of the highway at so as to carry the turnpike over the railroad

the crossing extending along and parallel in the manner specified in such act, is consti-

with the highway (Bangor, etc., E. Co. u. tutional.

Smith, 47 Me. 34) ; nor has the company any 44. Chicago, etc., R. Co. v. State, 47 Nebr.

right to appropriate a portion of the highway 549, 66 N. W. 624, 53 Am. St Rep. 557, 41

[VI, D, 1, a]
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prescribed by statute the requirements must be complied with.'*^ The mere right

to cross a lughway confers no right upon a railroad company to destroy the high-

way or render it useless as such/" and while ordinarily some impairment of the

use or safety of the highway must necessarily result from the existence of the
crossing/' it should be so located and constructed as not unnecessarily to injure

the highway or impair the rights of the public in its use ;*^ and frequently there are

statutory or charter provisions to this effect/' or requiring that the highway shall be
restored to its former state or such as not unnecessarily to have impaired its use-

fulness.^" The railroad company must construct and maintain a safe and suitable

crossing for the passage of persons and vehicles along the highway at the cross-

ing/^ which duty is frequently imposed in express terms by statutory or charter

provisions/^ and the company must also construct and maintain safe and suitable

L. R. A. 481, holding that the provision of

the charter of the city of Omaha, authorizing
such city by ordinance to require railroad
companies to construct and keep in repair
viaducts over streets crossed by their tracks,
is a valid exercise of the police power of the
state.

In Arkansas municipal corporations may,
under the general powers conferred upon them
in regard to streets, prescribe the grade of

approaches at railroad crossings. Hughes i>.

Arkansas, etc., R. Co., 74 Ark. 194, 85 S. W.
773.

45. Bamgor, etc., R. Co. v. Smith, 47 Me.
34.

46. Palatka, etc., R. Co. t\ State, 23 Fla.

546, 3 So. 158, 11 Am. St. Rep. 395.

The right to use a section line highway
is not taken away at the point of intersection
by the construction of a railroad across it.

Great Northern R. Co. v. Viborg, 17 S. D.
374, 97 N. W. 6.

Wiunber of tracks.— Where a railroad com-
pany having the right to cross a street and,
having constructed five parallel tracks, subse-
quently constructed four more, and the nine
parallel tracks made the use of the street for

ordinary travel so dangerous as practically

to destroy it as a public highway, it was held
that the use of such additional tracks would
be enjoined. Newark i\ Delaware, etc., R. Co.,

42 N. J. Eq. 196, 7 Atl. 123.

47. Kyne v. Wilmington, etc., R. Co., 8

Houst. (Del.) 185, 14 Atl. 922; Little Miami
R. Co. V. Greene County Com'rs, 31 Ohio St.

338.

48. Florida.— Palatka, etc., R. Co. v. State,

23 Fla. 546, 3 So. 158, 11 Am. St. Rep.
395.

Maine.— Veazie v. Penobscot R. Co., 49
Me. 119.

Massachusetts.— Gillett v. Western R.
Corp., 8 Allen 560.

'New Jersey.— Raritan Tp. v. Port Reading
R. Co., 49 N. J. Eq. 11, 23 Atl. 127.

Tennessee.— Tennessee, etc., R. Co. ».

Adams, 3 Head 596.

Vermont.— State v. Vermont Cent. R. Co.,

27 Vt. 103.

See 41 Cent. Dig. tit. "Railroads," § 266.

Crossing at right angles.—A railroad com-
pany having authority to cross city streets

at grade is not in any way restricted as to

the angle at whieli it may cross so long as
the tracks are not laid in front of property

belonging to others. Morgan v. Des Moines
Union R. Co., 113 Iowa 561, 85 N. W. 902.

49. Dickinson v. New Haven, etc., R. Co.,

155 Mass. 16, 34 N. E. 334; State v. Hanni-
bal, etc., R. Co., 86 Mo. 13; Newark v. Dela-
ware, etc., R. Co., 42 N. J. Eq. 196, 7 Atl.

123; Northern Cent. R. Co. v. Com., 90 Pa.
St. 300; North Manheim Tp. v. Reading, etc.,

R. Co., 10 Pa. Cas. 261, 14 Atl. 137.

Statutes construed.—A requirement that
the crossing shall be so constructed as not

to ' obstruct " the highway does not mean
that travel thereon shall not be rendered in

any degree ]nore inconvenient, but only that
it shall not be stopped or interfered with
more than is necessary. Newburyport Turn-
pike Corp. V. Eastern E. Co., 23 Pick.

(Mass.) 326. Ground occupied by the owner
in passing from one part of his farm to an-

other is not an " established road or way

"

which the Pennsylvania statute of 1849 pro-

vides must not be impeded or obstructed by
a railroad. Ambler's Appeal, 2 Pa. Cas. 375,

4 Atl. 187.

50. See infra, VI, D, 3, a.

51. Indiana.— Lake Shore, etc., R. Co. v.

Mcintosh, 140 Ind. 261, 38 N. E, 476.

Massuchuseits.— Gillett v. Western R.
Corp., 8 Allen 560.

Michigan.— Tobias v. Michigan Cent. R.
Co., 103 Mich. 330, 61 N. W. 514; Maltby
«. Chicago, etc., R. Co., 52 Mich. 108, 17

N. W. 717.

Tsehra-oka.— Omaha, etc., R. Co. v. Brady,
39 Nebr. 27, 57 N. W. 767.

New York.— Gale v. New York Cent., etc.,

R. Co., 76 N. Y. 594; Hoyt v. New York, etc.,

R. Co., 6 N. Y. St. 7.

Vermont.— Mann V. Central Vermont R.

Co., 55 Vt. 484, 45 Am. Rep. 628.

See 41 Cent. Dig. tit. " Railroads," §§ 266,

959.

Liability for injuries due to defective char-

acter of crossing see infra, X, F, 3.

The fact that there is a steep hill at one

end of a street which renders it impracticable

for loaded teams will not excuse the railroad

company from building a. crossing before the

hill is graded, where iihere are citizens living

on the street between the hill and the railroad

who desire to pass over it. Ft. Dodge v.

Minneapolis, etc., R. Co., 87 Iowa 389, 54

N. W. 243.

52. Illinois.— Cleveland, etc., R. Co. v.

Johns, 106 111. App. 427.

[VI, D. 2, a]
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approaches to the crossmg.^' What is a suitable and sufficient approach depends

upon the circumstances of the particular case,''* and may require the erection

of guard rails at cuts or embankments,^^ or the bridging over of ditches.^" The
width of the crossing and approaches thereto depends upon the circumstances

of the case and the character and use of the highway," as they do not necessarily

imply the full width of the highway or right of way of the railroad.^* In the case

Indiana.— Evansville, etc., E. Co. v. State,

149 Ind. 276, 49 N. E. 2.

Iowa.— Farley v. Chicago, etc., R. Co., 42
Iowa 234.

Kansas.— Atchison, etc., R. Co. v. Miller,
39 Kan. 419, 18 Pac. 486.

.Michigan.— Tobias v. Michigan Cent. R.
Co., 103 Mich. 330, 61 N. W. 514; Thayer
V. Flint, etc., R. Co., 93 Mich. 150, 53 N. W.
216.

Missouri.— Jjincoln v. St. Louis, etc., E,.

Co., 75 Mo. 27.

Nebraska.— Burlington, etc., R. Co. v.

Koonce, 34 Nebr. 479, 51 N. W. 1033.
New Jersey.— Raritan Tp. v. Port Reading

E. Co., 49 K J. Eq. 11, 23 Atl. 127.

New York.— Gale v. New York Cent., etc.,

E. Co., 76 N. Y. 594; Hoyt v. Kew York,
etc., R. Co., 6 K Y. St. 7.

See 41 Cent. Dig. tit. "Railroads," §§ 266,

959.

A statute is not unconstitutional as im-
posing a burden which did not exist when a
railroad company was incorporated, which re-

quires railroad companies to construct and
keep in i-opair good and sufficient crossings

where their roads cross a public highway.
State r. Chicago, etc., R. Co., 29 Nebr. 412,

45 N. W. 469.

Lighting overhead bridge.— Under a. stat-

ute making it the duty of railroad companies
to provide " suitable crossings " for the ac-

commodation of the public, a railroad com-
pany must furnish lights for an overhead
bridge Vi'hich the public safety requires to be
lighted. Concord r. Boston, etc., R. Co., 69

N. H. 37, 38 Atl. 378.

The failure of an incorporated town to

enact an ordinance for the improvement of

its streets and to fix the grade thereof does

not relieve a railroad company of the duty
imposed by law to properly construct street

crossings over its tracks. Evansville, etc..

E. Co. V. State, 149 Ind. 276, 49 N. E. 2.

53. Illinois Cent. E. Co. v. Paradise High-
way Com'rs, 61 111. App. 203; Moberly v.

Kansas City, etc., E. Co., 17 Mo. App. 518.

An approach is " an embankment, grade,

bridge, or structure which the construction

of the road has made necessary to be erected

or constructed within the right of way to

enable persons passing along the highway
with teams and vehicles to reach the crossing

of the railroad." Illinois Cent. E. Co. v.

Paradise Highway Com'rs, 61 111. App. 203,

208.

The term " crossing " includes the neces-

sary embankments and approaches to the

railroad. Farley v. Chicago, etc., E. Co., 42

Iowa 234; Moberlv v. Kansas City, etc., E.

Co., 17 Mo. App. 518.

The grade of the approach must not, under

fVI, D. 2, al

the Delaware statute, be greater than five

degrees (Kyne v. Wilmington, etc., E. Co., 8

Houst. (Del.) 185, 14 Atl. 922) ; and a mu-
nicipal corporation under a general power to

establish, improve, and keep streets in repair

may regulate the grade of approaches to

street crossings) (Hughes v. Arkansas, etc.,

R. Co., 74 Ark. 194, 85 S. W. 773) ; but in the

absence of statute they need not be extended
back so that there is practically no incline,

but may be constructed at whatever grade
will furnish a safe and suitable crossing for

the ordinarv purposes of travel (Lake Shore,

etc., E. Co."!-. Brazzill, 13 Ohio Cir. Ct. 622,

6 Ohio Cir. Dec. 363).
54. Bloomington v. Illinois Cent. E. Co.,

154 111. 539, 39 N. E. 478 [affirming 49 111.

App. 129].

55. Evansville, etc., E. Co. v. Allen, 34
Ind. App. 636, 73 N. E. 630; Seybold v. Terre

Haute, etc., E. Co., 18 Ind. App. 367, 46 N. E.

1054; Veazie v. Penobscot E. Co., 49 Me. 119.

Under the English statute, section 62 of the
' Eailways Clauses Act of 1845, providing for

hand rails at certain crossings, the justices

have no power to order a railroad company to

erect fences and hand rails at a level crossing

on a public carriage road. Eeg. v. Schofield,

58 J. P. 132, 69 L. T. Eep. N. S. 313, 5

Reports 575.

56. Illinois Cent. E. Co. v. Paradise, 61
111. App. 203, holding that an approach in-

cludes a bridge made necessary in order to

reach the crossing by reason of the diversion

of a natural watercourse within the right of

way in the construction of the road.
A railroad company is not required to

bridge ditches, although within the limits of

the right of way, if so far from the track that
what is a safe and proper approach for going
on and over the crossing does not extend back
so as to include such ditches. O'Fallon v.

Ohio, etc., E. Co., 45 111. App. 572.

57. Bloomington v. Illinois Cent. E. Co.,

154 111. 539, 39 N. E. 478 [affirming 49 111.

App. 129] ; Atchison, etc., E. Co. v. Henry,
57 Kan. 154, 45 Pac. 576.

58. Bloomington r. Illinois Cent. R. Co.,

154 111. 539, 39 N. E. 478 [affirming 49 111.

App. 129] ; O'Fallon v. Ohio, etc., E. Co., 45
111. App. 572.
Crossing defined.— The words "railroad

crossings" mean "that portion composing the

track or road-bed " and " do not mean that
the crossing includes the entire width of the

right of way." O'Fallon r. Ohio, etc., E. Co.,

45 111. App. 572.

The term " approaches " with regard to rail-

road crossings "means the embankments, or
bridges, or grades, or structures of any sort,

on eacli side of the railroad at the crossing,
which serve as the passage or way for ap-
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of a street in a city they should ordinarily cover the entire width of the street; ^'

but in the case of ordinary highways it is not necessary that they should cover
the entire width of the highway, but only what is reasonably necessary for the

accommodation of the pubhc travel thereon/" and the same is true to a consider-

able extent with regard to streets in villages and some cities or particular localities

therein."' So also the length of the approaches depends upon the circumstances
of the case,°^ and they need not necessarily extend back for the full width on the

railroad right of way,^ although the circumstances may require that they shall

do so."

b. Crossing At, Above, or Below Grade. In the absence of any statutory

provision to the contrary a railroad company having a right to construct a rail-

road which will cross a street or highway may cross the same at grade, °^ provided
the crossing is so constructed as not unreasonably to impede or obstruct the safe

and convenient use of the highway, "^ and subject to the duty of restoring the

highway to its former usefulness;"' or it may carry its road above the street or

highway by means of a bridge or viaduct; "' and if authorized to change the grade
of highways may lower the grade of a highway so as to make it pass under the

railroad."" A statutory provision that a street or highway in a town or city may
be crossed by a bridge is not mandatory but permissive, leaving it optional with
the railroad company to grade or bridge the crossing,™ and a requirement that
the company shall in crossing so construct its road as not to impede or obstruct

the safe and convenient use of the highway does not require that the crossing

shall be at grade; " while on the other hand a statute providing how grade cross-

ings shall be constructed does not authorize all crossings to be at grade, but
apphes only where such crossings are proper.'^ The legislature may prohibit

or require the aboUtion of grade crossings," or require the construction of bridges

proaohing the crossing. . . . They do not and
should not, in all cases, include all that part
of the right of way that is covered by the
street or highway and is not immediately at
the crossing." Bloomington f. Illinois Cent.
K. Co., 154 111. 539, 544, 547, 39 N. E. 478
[affirming 49 111. App. 129].
59. Cleveland, etc., R. Co. v. Johns, 106

111. App. 427; Indianapolis, etc., E. Co. ».

State, 37 Ind. 489.

60. Cleveland, etc., E. Co. v. Johns, 106
111. App. 427; Atchison, etc., R. Co. v. Henry,
57 Kan. 154, 45 Pac. 576; Ellis v. Wabash,
etc., E. Co., 17 Mo. App. 126.

61. Bloomington v. Illinois Cent. E. Co.,

154 111. 539, 39 N. E. 478 [affirming 49 111.

App. 129].

63. Illinois Cent. E. Co. v. Truesdall, 68
111. App. 324.

63. OTallon v. Ohio, etc., E. Co., 45 111.

App. 572.

64. Illinois Cent. E. Co. v. Truesdall, 68
111. App. 324.

65. Hudson County v. New Jersey Cent.

R. Co., 68 N. J. Eq. 500, 59 Atl. 303 [affirmed
in 70 N. J. Eq. 806, 65 Atl. 1117]; In re

West Jersey Traction Co., 59 N. J. Eq. 63,

45 Atl. 282; Baxter v. Spuyten Duyvil, etc.,

R. Co., 61 Barb. (N. Y.) 428, 11 Abb. Pr.

N. S. 178; Johnston v. Providence, etc., E.
Co., 10 R. I. 365; Morris v. Chicago, etc., R.
Co., 20 Fed. 22.

66. See Johnston v. Providence, etc., E. Co.,

10 R. I. 365.

A railroad company will be enjoined from
constructing a "Y" at grade across the pub-

lic streets of a borough when the only reason
for so doing is to save the expense of im-
proving a turn-table, and such construction
would make three grade crossings within a
distance of five hundred and fifty feet. Nor-
ristovra v. Philadelphia, etc., R. Co., 17
Montg. Co. Rep. (Pa.) 72.

67. See infra, VI, D, 3.

68. Bubenzer v. Philadelphia, etc., E. Co.,

(Del. Ch. 1905) 61 Atl. 270.
69. Eeg. V. Eastern Counties R. Co., 2

Q. B. 569, 2 G. & D. 1, 6 Jur. 820, 11 L. J.

Q. B. 178, 3 R. & Can. Cas. 22, 42 E. C. L.
811 ; Breynton v. London, etc., R. Co., 10 Beav.
238, 50 Eng. Reprint 574, 2 Coop. t. Cott.

108, 11 Jur. 28, 4 R. & Can. Cas. 553, 47 Eng.
Reprint 1076.

70. De Lucca v. North Little Rock, 142
Fed. 597.

71. Johnston v. Providence, etc., R. Co.,

10 E. I. 365.

72. State v. Minneapolis, etc., E. Co., 39
Minn. 219, 39 N. W. 153.

73. New York, etc., E. Co.'s Appeal, 62
Conn. 527, 26 Atl. 122; Westbrook's Appeal,
57 Conn. 95, 17 Atl. 368; Cincinnati, etc., R.
Co. V. Connersville, (Ind. 1908) 83 N. E. 503;
Norwood V. New York, etc., R. Co., 161 Mass.
259, 37 N. E. 199; New York, etc., E. Co. v.

Bristol, 151 U. S. 556, 14 S. Ct. 437, 38 L. ed.

269.

A statute relative to railroads " hereafter
constructed " crossing at grade does not ap-
ply to a railroad company which, prior to the
passage of such statute, had located its line
of road and had incurred expenses upon the

[VI, D, 2, b]
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or viaducts at crossings,'* or authorize a municipal corporation to require such a
crossing; '* while on the other hand the legislature may expressly authorize grade
crossings/' or it may authorize municipal corporations to permit railroad com-
panies to construct grade crossings within their limits.'^ In New Jersey the

statute prohibits the construction of grade crossings in cities unless permitted
by the common council or other governiag body in charge of its streets, which
authorities, may, however, permit a grade crossing,'* and in New York the statute

provides that steam railroads subsequently built shall be so constructed as to

avoid grade crossings whenever practicable to do so.'^ Where the statute pro-

vides that the crossing may be so constructed that the highway shall pass over
or under the railroad, as may be found most expedient, the choice rests within

the discretion of the railroad company,^" which, if exercised in good faith will

not be interfered with by the courts,^' and it seems that the term "under or over"
authorizes a crossing at grade. ^^ Where the crossing is effected by carrying the

railroad over the highway by means of a bridge, the bridge must be constructed

at a sufEcient height above the highway properly to accommodate the amount
and character of travel upon the highway; ^^ and if practicable to do so the bridge

must be constructed so as to span the entire width of the way and not merely
the traveled portion and without any pillars or abutments which will restrict

the width or obstruct the use of the highway,^ particularly in the case of

road-bed, bridges, etc., although, the road was
not completed at tho crossing. Atty.-Gen. c.

Ware River R. Co., 115 Mass. 400.
Abolition of grade crossings see infra, VI,

D, 5, b.

74. Chicago, etc., R. Co. t. State, 47 Nebr.
549, 66 X. W. 624, 53 Am. St. Rep. 557, 41

L. R. A. 481; People v. Boston, etc., R. Co.^

70 N. Y. 569.

75. Chicago, etc., E. Co. 17. State, 47 Nebr.
549, 66 X. W. 024, 53 Am. St. Rep. 557, 41

L. R. A. 481.

In Kansas a city of the first class has the
power in proper cases and in a proper man-
ner to order a railroad company to construct
a viaduct over its tracks, where the same
crosses a public street. State v. Missouri
Pac. R. Co., 33 Kan. 176, 5 Pae. 772.

76. Cambridge v. Railroad Com'rs, 153
Mass. 161, 26 N. E. 241.

77. Hudson County r. New Jersey Cent.

E. Co., 68 X. J. Eq. 500, 59 All. 303 laffirmeA

in 70 N. .J. Eq. 806,. 65 Atl. 1117].

78. Hudson County v. New Jersey Cent.

E. Co., 68 N. J. Eq. 500, 59 Atl. 303 [affirmed

in 70 N. J. Eq. 806, 65 All. 1117], holding,

further, that a boulevard is a " street " within

the application of tne statute.

In Jersey City the board of street and
water commissioners is the governing body
with regard to streets and has power to au-

thorize grade crossings by railroads over the

streets. Oliver v. Jersey City, 63 N. J. L.

96, 42 Atl. 782 [reversed on other grounds in

63 N. J. L. 634, 44 Atl. 709, 76 Am. St. Rep.

228, 48 L. R. A. 412].

A private individual cannot object to a
crossing at grade on the ground that the

statute prevents railroads from crossing any
street or highway in any city except above

or below grade, especially where he will not

be particularly in.iured by a crossing at grade.

Packard v. Bergen Neck E. Co., 48 N. J. Eq.

281, 22 Atl. 227.

[VI, D,2,b]

79. Bolivar v. Pittsburg, etc., E. Co., 88
X^. Y. App. Div. 387, 84 X. Y. Suppl. 678

[affirmed in 179 N. Y. 523, 71 N. E. J.U1].

80. Illinois Cent. E. Co. v. Bentley, 64 111.

438; Conklin r. Xew York, etc., R. Co., 102

N. Y. 107, 6 X. E. 6B3; People v. New York
Cent., etc., E. Co., 74 X. Y. 302 [affirming on
this point 12 Hun 195].
Highways laid out after the construction

of the railroad as well as previously existing

highways are within the application of the

rule giving the railroad company the election

as to the mode of crossing, under a statute

providing that the railroad company may
carry the highway under or over its track,

as may be found most expedient. Jamaica
V. Long Island E. Co., 21 N. Y. Suppl.
327.

81. People 17. New York Cent., etc., E. Co.,

74 X'^. Y. 302; Jamaica v. Long Island E.
Co., 21 N. Y. Suppl. 327.

82. In re West Jersey Traction Co., 59
N. J. Eq. 63, 45 Atl. 282, where the court said

that a railroad passed " over " a public road
when it crossed the same at grade. See also

Conklin v. New York, etc., E. Co., 102 X. Y.
107, 6 N. E. 663.

83. Gray v. Danbury, 54 Conn. 574, 10
Atl. 198; Cook r. Boston, etc., E. Co., 133
Mass. 185.

Where it is sought to restrain a railroad
company from building a low bridge over a
turnpike and it appears that much work has
been done in building such bridge before the

turnpike company objected, and that the ex-

pense of raising the bridge would be heavy,
and that the difficulty could be remedied at
much less expense by lowering the surface
of the turnpike at the crossing, the court will

order the latter to be done at the expense of

the railroad company. Wooster TnrnpiKe Cb.

V. Cincinnati, etc., E. Co., 15 Ohio Cir. Ct
268, 8 Ohio Cir. T)ee. 269.

84. Earitan Tp. v. Port Reading E. Co,
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streets/'' and a municipal corporation has no right to authorize the construction of a
bridge with pillars or abutments which, constitute an obstruction to pubHc travel/"

The railroad company must comply with any express statutory requirements
as to the width of the span of the bridge/' or its height above the level of the
highway/* and the level of the highway beneath the bridge must not be so depressed
as to form a basin which will become flooded and obstruct travel.*" Where the
highway is carried over the railroad upon a bridge, the character of the bridge
depends upon the circumstances of the particular case/" and. in the case of an
ordinary highway it is not necessary to bridge the entire width of the highway,
but only to construct a bridge reasonably sufScient to accommodate the public

travel,"^ and even in the case of streets the bridge need not necessarily be the full

width of the street; "^ but a statute prescribing the minimum width for the bridge
does not authorize the company to reduce that portion of the highway on each
side forming the approaches to the bridge to the same minimum width. "^ So
also the bridge need only be of sufficient strength for the ordinary highway travel,

and the railroad company is not required to make it sufficient to jneet the addi-

tional use of a street railway."* Any statutory requirements as to the grade of

the approaches to the bridge must be comphed with."^

e. Character of Highway. A statute requiring the construction of crossings

where a' railroad crosses a pubUc road or street appHes only to streets and highways
legally estabUshed; ^^ and a statute requiring an under crossing where a railroad

49 K J. Eq. II, 23 Atl. 127; Delaware, etc.,

R. Co. V. Buffalo. 158 N. Y. 266, 478, 53 N. E.
44, 533 Vaffwrning 4 N. Y. App. Div. 562, 38
N. Y. Suppl. 510]; Radnor Tp. v. Philadel-
phia, etc., R. Co., 214 Pa. St. 299, 63 Atl.
694 ; Schwenk v. Pennsylvania Schuylkill Val-
ley Co., 2 Chest. Co. Eep. (Pa.) 177.
As a mere saving of expense a railroad

company has no right to construct a bridge
which does not span the entire width of the
highway or to construct pillars or abutments
within its limits. Raritau Tp. v. Port Read-
ing R. Co., 49 N. J. Eq. 11, 23 Atl. 127.

If the statute prescribes the width to be
left under the bridge the railroad company
may erect piers for the bridge upon the high-
way provided a clear unobstructed space is

left of the width required by the statute.

Atty.-Gen. v. London, etc., R. Co., 7 L. J.

Ch. 15, 1 R. & Can. Cas. 283, 9 Sim. 78, 16
Eng. Ch. 78, 59 Eng. Reprint 287.

85. Schwenli v. Pennsylvania Schuylkill R.
Co., 2 Chest. Co. Rep. (Pa.) 177.

86. Delaware, etc., R. Co. v. Buffalo, 158
N. Y. 266, 478, 53 ST. E. 44, 533 lafjlrming

4 N. Y. App. Div. 562, 38 N. Y. Suppl. 510] ;

Elyria v. Lake Shore, etc., R. Co., 23 Ohio
Cir. Ct. 482.

'87. Atty.-Gen. v. Tewlcesbury, etc., R. Co.,

1 De G. J. & S. 423, 9 Jur. N. S. 951, 32
L. J. Ch. 482, 8 L. T. Rep. N. S. 682, 66 Eng.
Ch. 423, 46 Eng. Reprint 168.

Under the English statute of 1845 provid-
ing that in the ease of railroad bridges con-

structed over turnpikes there shall be left

a clear space of thirty-five feet unless the
average available width for the passage of

carriages is less, in which case the width of

the bridge need not exceed such average avail-

able width, provided it shall not be less than
twenty feet, footways are not to be included
in determining the average available width
of the turnpike. Reg. v.. Rigby, 14 Q. B. 687,

14 Jur. 329, 19 L. J. Q. B. 153, 6 R. & Can.
Cas. 479, 68 E. C. L. 687.
88. Atty.-Gen. v. Furness R. Co., 47 L. J.

Ch. 776, 38 L. T. Rep. N. S. 555, 26 Wkly.
Rep. 650.

89. Atty.-Gen. v. Furness R. Co., 47 L. J.

Ch. 776, 38 L. T. Rep. N. S. 555, 26 Wkly.
Rep. 650.

90. People v. New York, etc., R. Co., 89
N. Y. 266; Eeg. v. Great Western R. Co., 12
U. C. Q. B. 250.

91. People V. New York, etc., R. Co., 89
N. Y. 266; Radnor Tp. v. Philadelphia, etc.,

R. Co., 214 Pa. St. 299, 63 Atl. 694.
92. Reg. V. Great Western R. Co., 12 U. C.

Q. B. 250.

93. Heg. V. Birmingham, etc., R. Co., 2
Q. B. 47, 1 G. & D. 324, 4 Jur. 966, 10
L. J. Q. B. 322, 2 R. & Can. Cas. 694, 42
E. C. L. 565.
94. People v. Adams, 88 Hun (N. Y.) 122,

34 N. Y. Suppl. 579 [affirmed in 147 N. Y.
722, 42 N. E. 725] ; Conshohocken E. Co. v.

Pennsylvania R. Co., 15 Pa. Co. Ct. 445;
Briden v. New York, etc., R. Co., 27 R. I.

569, 65 Atl. 315.

95. Atty.-Gen. v.. Mid-Kent R. Co., L. R.
3 Ch. 100, 16 Wkly. Rep. 258.

Substituted road.— Where a road is di-

verted and a substitute constructed which
crosses the railroad by a bridge, the general
requirements of the statute as to the grade
of approaches apply to the substituted road.
Atty.-Gen. v. London, etc., R. Co., 7 L. J.

Ch. 15, I R. & Can. Cas. 283, 9 Sim. 78, 16
Eng. Ch. 78, 59 Eng. Reprint 287.

96. St. Louis, etc., R. Co. v. Gordon, 157
Mo. 71, 57 S. W. 742, holding that if there

are no condemnation proceedings or com-
pensation made to a railroad coinpany for
the laying out of a street across its right
of way, tiie street is not legally established,
and a statute requiring a railroad company

[VI, D, 2, e]
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crosses "any public highway" at a certain grade above the original level of the

highway appUes only to a highway laid out pursuant to law or used for such
length of time as to constitute it a public highway; °' but a statute authorizing

a town to require a bridge at the crossing of any highway therein applies to a high-

way established bylaw, although not constructed;^* and a statute requiring

that a railroad company when it crosses "any estabUshed road or way" shall

be so constructed as not to impede the travel thereon apphes to a street duly
laid out, although not actually opened for pubhc use.'* A statute prohibiting

the crossing at grade of "the streets or highways in any city" does not apply to

the crossing of a canal;* and a statute prohibiting a grade crossing of a street or

highway leading to a public cemetery of a city does not apply to a street leading

to a cemetery belonging to a private association.^ So also a statute prohibiting

grade crossings where a railroad crosses a turnpike or pubUc highway does not
include a public footpath.^

d. Changing Location or Grade of Highway. In the absence of statute a
railroad company, in crossing a highway, has no right to change the location or

route of the highway,* and to authorize such change the right must be conferred

in express terms or by necessary imphcation.^ The rigW is, however, frequently

expressly conferred by statutory or charter provisions to make such changes
in the location of a highway in certain cases,' and to acquire by purchase or con-

Atlantic, etc., E.

Co. f. Nashua, 63

to construct crossings " where its railroad
crosses ' public roads or town streets now
or hereafter to be opened for public use,'"
does not apply.
97. Northumberland y.

Co., 35 N. H. 574.
98. Worcester, etc., E.

N. H. 593, 4 Atl. 298.
99. Chester r. Baltimore, etc., R. Co., 140

Pa. St. 275, 21 Atl. 320.
1. Lehigh Valley E. Co. v. Dover, etc., E.

Co., 43 N. J. L. 528, holding that, although
the canal is declared to be a public highway,
it is not within the application of the stat-

ute and may be crossed by a railroad by a
lift bridge constructed at the grade of the
canal banks.

2. Youngstown v. Pittsburgh, etc., E. Co.,

3 Ohio Cir. Ct. 214, 2 Ohio Cir. Dec. 121.

3. Dartford Eural Dist. Council x>. Bexley
Heath E. Co., [1898] A. C. 210, 62 J. P.
227, 67 L. J. Q. B. 231, 77 L. T. Eep. N. S.

601, 46 Wklv. Eep. 235 [affi/rming [1896]
2 Q. B. 74, CO J. P. 454, 65 L. J. Q. B. 469,
74 L. T. Eep. N. S. 540, 44 Wklv. Eep. 501].

4. State V. Warren E. Co., 29 N. J. L.

353; Buchholz v. New York, etc., E. Co.,

148 N. Y. 640, 43 N. E. 76 [.reversing 66 Hun
377, 21 N. Y. Suppl. 503] ; Hughes v. Provi-

dence, etc., E. Co., 2 E. I. 493.

5. State V. Warren R. Co., 29 N. J. L.

353; Buchholz v. New York, etc., E. Co., 148
N. Y. 640, 43 N. E. 76 [reversing 66 Hun
377, 21 N. Y. Suppl. 503].

Provisions not authorizing change.—^A rail-

road company has no right to change the

route or location of a highway under a char-

ter provision authorizing it to "alter and
grade" highways crossed by its road (State

r. ^^'arren E. Co., 29 N. J. L. 353) ; or au-

thorizing it to raise or lower the highway
so that the road may pass under, over, or

across the same (Hughes i'. Providence, etc.,

E. Co., 2 E. I. 493) ; or under a statute

authorizing a railroad company to construct

[VI, D, 2, e]

its road " across, along or upon " a street

or highway, provided it shall restore the
same to " its former state, or to such state

as not unnecessarily to have impaired its use-

fulness;" and providing that the highway
" may be carried under or over the track,

as may be found most expedient" (Buch-
holz V. New York, etc., E. Co., 148 N. Y. 640,

43 N. E. 76 [reversing 66 Hun 377, 21 N. Y.
Suppl. 503]).

6. Florida.— Palatka, etc., E. Co. v. State,

23 Fla. 546, 3 So. 158, 11 Am. St. Eep. 395.

Illinois.— Illinois Cent. E. Co. v. Bentley,
64 111. 438.

Indiana.— Clawson r. Chicago, etc., E. Co.,

95 Ind. 152.

tiew York.— Buchholz v. New York, etc.,

E. Co., 148 N. Y. 640, 43 N. E. 76 [reversing

66 Hun 377, 21 N. Y. Suppl. 503].
Pennsylvania.— Pennsylvania E. Co.'s Ap-

peal, 128 Pa. St. 509, 18 Atl. 522; North
Manheim Tp.'s Appeal, 10 Pa. Cas. 261, 14

Atl. 137.

England.— Eeg. v. Wycombe E. Co., L. E.
2 Q. B. 310, 8 B. & S. 259, 36 L. J. Q. B.
121, 15 L. T. Eep. N. S. 610, 15 Wkly. Eep.
489.

Canada.— Fredericksburgh v. Grand Trunk
E. Co., 6 Grant Ch. (U. C.) 555.

See 41 Cent. Dig. tit. " Eailroads," § 270.
The necessity need not be absolute or such

as cannot be overcome by engineering skill

or money, in order to authorize a change of

location, but the question depends upon what
is reasonably practicable under the circum-
stances of the case, and is to be determined
in the first instance by the railroad com-
pany, and unless its discretion Is abused
or used without due regard to the public
interest, it will not be interfered with by
the courts (Pennsylvania E. Co.'s Appeal,
128 Pa. St. 509, 18 Atl. 522) ; and the fact
that a dangerous grade crossing ma,y be
avoided by a change in the location of the
highway is a sufficient necessity to authorize
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demnation such additional land as may be necessary for effecting the change,'

the company being required in making such change to reconstruct the road at

its own expense upon a suitable location and in a proper manner so as to provide

an adequate substitute for the original road/ which when duly established becomes
a part of the pubhc highway, to be maintained as such and not a private road of

the railroad company;' and after the new location has been duly completed and
adopted and used by the pubhc the old way cannot be reopened and the railroad

company compelled to restore it."* It is often necessary in crossing a highway
to alter the grade of the highway, since it is important and often necessary that

the railroad should be kept upon a given level and not altered to meet the vary-

ing levels of intersecting roads," and it seems that this right exists independently

of statute as an incident of the right to cross, provided the highway is not unneces-

sarily obstructed or impaired." The right to change the grade of a highway for

the purpose of crossing is in some cases expressly conferred by statutory or charter

the company to make the change (Abington
Tp. V. Northern Pennsylvania R. Co., 2 Pa.
Dist. 68, 12 Pa. Co. Ct. 118).
Application to streets.— Ohio Rev. St.

§ 3284, providing that when necessary to

cross a " road " or " stream " a railroad com-
pany may divert the same from its location
or bed, but shall without unnecessary delay
place such road or stream in such condition
as not to impair its former usefulness, does
not apply to streets. Cincinnati Northern R.
Co. V. Cincinnati, 8 Ohio Dec. (Reprint) 554,

8 Cine. L. Bui. 334.

Where the right to change is qualified, as
by a charter provision authorizing a change
in the location of a highway, which is so

situated that the railroad " can not be ju-

diciously laid out and made without inter-

fering therewith," the company has no right
to change the location of a highway merely
to avoid the expense of constructing a bridge
or embankment (Norwich, etc., R. Co. v,

Killingly, 25 Conn. 402) ; and a statute au-
thorizing a change in the line of a highway
" where an embankment or cutting shall make
a change in the line of such highway . . .

desirable, with a view to a more easy ascent
or descent," does not authorize such change
at a grade crossing where there is no cutting
or embankment at the crossing (Buchholz v.

New York, etc., R. Co., 148 N. Y. 640, 43
N. E. 76 [reversing 66 Hun 377, 21 N. Y.
Suppl. 503]).

Tinder the English statutes authorizing a
diversion of a highway, such diversion is

permissible only when necessary for the pur-
pose of constructing the railroad, and the

company cannot change the location of a
highway merely to avoid the expense of con-

structing a crossing over or under it (Reg.
V. Wvcombe R. Co., L. R. 2 Q. B. 310, 8

B. & S. 259, 36 L. J. Q. B. 121, 15 L. T. Rep.
N. S. 610, 15 Wkly. Rep. 489); or merely
in order to carry the highway across the rail-

road at right angles (Atty.-Gen. v. Dorst
Cent. R. Co., 3 L. T. Rep. N. S. 608, 9 Wkly.
Rep. 189) ; but where if the railroad crossed-

a highway without diverting it a bridge
would have to be made for the highway over
the railroad, the highway may be diverted to

a place where there is a level crossing if

the road so diverted will be more convenient

to the public than the vertical diversion by
a bridge (Atty.-Gen. v. Ely, etc., R. Co.,

L. R. 4 Ch. 194, 38 L. J. Ch. 258, 20 L. T.

Rep. N. S. 1, 17 Wkly. Rep. 356) ; and the

authority conferred by the statute to divert

a public highway applies to a permanent
diversion and not merely to a temporary
diversion for the purpose of constructing the

railroad (Phillipps v. London, etc., R. Co.,

4 Giffard 46, 9 Jur. N. S. 348, 7 L. T. Rep.
N. S. 663, 66 Eng. Reprint 614).

7. Palatka, etc., R. Co. v. State, 23 Fla.

546, 3 So. 158, 11 Am. St. Rep. 395; Illinois

Cent. R. Co. o. Bentley, 64 111. 438; Clawson
V. Chicago, etc., R. Co., 95 Ind. 152.

8. Bean v. Howe, 85 Pa. St. 260; Ridley
Tp. V. Baltimore, etc., R. Co., 2 Lane. L. Rev.
(Pa.) 375; Atty.-Gen. v. Barry Docks, etc.,

Co., 35 Ch. D. 573, 51 J. P. 644, 56 L. J. Ch.

1018, 5G L. T. Rep. N. S. 559, 35 Wkly. Rep.
830; Spencer v. London, etc., R. Co., 7 L. J.

Ch. 281, I R. & Can. Cas. 159, 8 Sim. 193,

8 Eng. Ch. 193, 59 Eng. Reprint 77.

9. Palatka, etc., R. Co. v. State, 23 Fla.

546, 3 So. 158, 11 Am. St. Rep. 395.

Property in old road.— Where a railway
company having made a substitute road in-

closed and took possession of the portion of

the old road which had ceased by the di-

version to form a part of the turnpike road,

it was held fhat there was nothing in the

English Turnpike Act (3 Geo. Ill, c. 126)
or in 8 & 9 Vict. c. 20, § 16, to place the

company in the position of trustees of the
substituted road so as to transfer to them
the soil of the old road. Salisbury v. Great
Northern R. Co., 5 0. B. N. S. 174, 5 Jur.

N. S. 70, 28 L. J. C. P. 40, 7 Wkly. Rep. 75,

94 E. C. L. 174.

10. Schermerhorn' v. Mt. McGregor R. Co.,

69 Hun (N. Y.) 512, 23 N. Y. Suppl. 417;
Pennsylvania R. Co.'s Appeal, 128 Pa. St

509, 18 Atl. 522.

11. Newburyport Turnpike Corp. v. East-

ern R. Co., 23 Pick. (Mass.) 326.

12. Palatka, etc., R. Co. v. State, 23 Fla.

546, 3 So. 158, 11 Am. St. Rep. 395; Veazie

V. Penobscot R. Co., 49 Me. 119; Conklin v.

New York, etc., R. Co., 102 N. Y. 107, 6

N. E. 663; Atty.-Gen. v. Great Western R.

Co., 14 Wkly. Bep. 726. Compare State v.

New Jersey Cent. K. Co., 32 N. J. L. 220.

[VI, D, 2, a]
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provisions," and a provision authorizing a change in the grade of a highway
for the purpose of passing "over or under" the same has been held to authorize

such change for the purpose of crossing at the same level '*

e. Character of Crossing as Constituting Nuisance." The mere construction

of a railroad across a highway, pursuant to legislative authority, is not a public

nuisance,'^ although the crossing is at grade;" nor, where a railroad in crossing

has changed the location of the highway pursuant to legislative authority, is

the new crossing a private nuisance to persons residing near it, unless the com-
pany has been guilty of a want of proper care and skill in exercising the power
conferred.'* A railroad company may, however, be guilty of creating a nuisance

by constructing a crossing in such a manner as improperly to obstruct or impair
the use of the highway,'^ or to render the crossing of the tracks unsafe for travel,^"

or by locating the crossing at an unauthorized place,^' or changing the location of

the railroad without authority so as to cross the highway at a different place,^^

or by erecting buildings within the limits of the highway .^^

f. Remedies. A railroad company, when legally bound to construct a crossing

or a crossing of a particular character, may be compelled to do so by mandamus,^

13. Gates v. Chicago, etc., E. Co., 82 Iowa
618, 48 N. W. 1040; Newburyport Turnpike
Corp. V. Eastern E,. Co., 23 Pick. (Mass.)
326; Hughes v. Providence, etc., E. Co., 2
R. I. 493; Beardmer v. London, etc., E. Co.,

1 Hall c& T. 161, 47 Eng. Eeprint 1367, 13
Jur. 327, 18 L. J. Ch. 432, 1 Macn. G. 112,
47 Eng. Ch. 112, 41 Eng. Eeprint 1205, 5

E. & Can. Cas. 728.

14. Newburyport Turnpike Corp. !;. East-
ern E. Co., 23 Pick. (Jlass.) 326, holding
that a statute authorizing a change in the

grade of a highway, for the purpose of pass-

ing " over or under " the same, authorizes

a change in the grade of a turnpike road
for the purpose of constructing the road
across it xipon the same level. But see

Gates r. Chicago, etc., E. Co., 82 Iowa 518,

48 N. W. 1040, holding that a similar pro-

vision does not authorize a. change in the

grade of a city street for the purpose of

crossing the same at grade.

15. Remedies in case of nuisance see infra,
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16. Danville, etc., E. Co. v. Com., 73 Pa.
St. 29 ; Johnston v. Providence, etc., E. Co.,

10 E. I. 365.
The Maine statute of 1853, regulating the

mode in which railroads shall cross high-

ways, is not applicable to railroads already
constructed, and therefore the provision

therein making a railroad which has not
conformed to the statute a, nuisance and
holding the directors personally liable does

not apply to such roads. Veazie v. Mayo,
49 Me. 156.

17. Hudson County v. New Jersey Cent.

R. Co., 68 N. J. Eq. 500, 59 Atl. 303

[affimicd in 70 N. J. Eq. 806, 65 Atl. 1117]

;

Johnston v. Providence, etc., E. Co., 10 E. I.

365.

18. Illinois Cent. E. Co. v. Bentley, 64 111.

438.

19. People v. Northern Cent. E. Co., 164

N. y. 289, 58 N. B. 138 [modifying 36 N. Y.

App. Div. 699 54 N. Y. Suppl. 1112] ;

Delaware, etc., R. Co. v. Buffalo, 158 N. Y.

266, 478, 53 N. E. 44, 533 [affirming 4 N. Y.

[VI, D. 2, d]

App. Div. 562, 38 N. Y. Suppl. 510] ; North-
ern Cent. R. Co. v. Com., 90 Pa. St. 300;

Com. V. Erie, etc., E. Co., 27 Pa. St. 339,

67 Am. Dec. 471.

Bridges at crossings.— The erection by a
railroad company of a bridge on a street

under a, decree of court permitting it is

legal and such structure is not a nuisance
(Cass V. Pennsylvania Co., 159 Pa. St. 273,

28 Atl. 161) ; unless the bridge is too low
or too narrow for the proper passage of

teams and vehicles under it (Com. v. Erie,

etc., E. Co., 27 Pa. St. 339, 67 Am. Dec.

471) ; nor is the construction by a railroad

company whose ' road crosses the highway
below grade of a, bridge of less width than
the highway a nuisance per se (People v.

New York, etc, R. Co., 89 N. Y. 266).
20. Paducah, etc., R. Co. v. Com., 80 Ky.

147, holding that the keeping of the iron

rails of a railroad six or eight inches above
the level of the highway at a public crossing

constitutes a public nuisance.
21. Com. I'. Erie, etc., R. Co., 27 Pa. St.

339, 67 Am. Dec. 471.
22. People v. Northern Cent. E. Co., 164

N. Y. 289, 58 N. E. 138 [modifying 36 N. Y.

App. Div. 629, 54 N. Y. Suppl. 1112].
23. State v. Vermont Cent. E. Co., 27 Vt.

103.

24. State v. Missouri Pac. E. Co., 33 Kan.
176, 5 Pac. 772; Chicago, etc., E. Co. v.

State, 47 Nebr. 549, 66 N. W. 624, 53 Am.
St. Eep. 557, 41 L. E. A. 481. See also,

generally, Mandamus, 26 Cyc. 367.
But niandamus will not be granted to com-

pel the construction of a viaduct at a cross-

ing required by a city ordinance passed pur-

suant to legislative authority, where the
ordinance is vague and indefinite as to the
dimensions and materials of the viaduct and
its construction as required by the ordinance
would necessitate a change in certain streets

which would constitute a violation of a
statute. State v. Missouri Pac. R. Co., 33
Kan. 176, 5 Pac. 772.
Form of writ.— Under the English statute

of 1845 a railway company has the option
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or, pursuant to a statute so providing, by a bill in equity to enforce the specific

performance of such duty,^^ or the county or municipal authorities may, upon
a failure or refusal of the railroad company to do so, do the work and recover

from the railroad company; ^° but the existence of this right does not preclude

the right to maintain a suit or proceeding to compel the railroad company to

perform such duty.^' Where the mode of crossing is discretionary with the

railroad company a court of equity will not interfere, in the absence of a gross

abuse of such discretion after the road is built and in operation; ^* but a railroad

company may be enjoined from constructing a railroad bridge over a highway
with abutments whicla encroach upon the width of the highway,^' from construct-

ing a crossing at grade where the statute provides that grade crossings shall be
avoided whenever practicable to do so, and the proper authorities have not passed
upon and determined the character of crossing,^" from making an unauthorized
change in the grade of a street at a crossing which will deprive the public of its

convenient use,^' or from taking or destroying a portion of an existing highway
until it has provided a proper substitute as required by statute. ^^ A railroad

company may also be compelled by mandatory injunction to comply with statu-

tory requirements as to the height of a railroad bridge above the level of the
highway,^^ or the grade of the approaches to a highway bridge over the railroad.*'

Where the crossing as constructed constitutes a public nuisance the railroad

company may be indicted,^^ or a municipality, pursuant to legislative authority

to abate nuisances and remove obstructions from highways, may summarily
abate the nuisance,^" or a private individual who sustains a special injury thereby
may maintain a private action for damages or to enjoin its continuance.^^

where its line crosses a turnpike road or

public highway, unless otherwise provided
by the special act either to carry the road
over the railway or railway over the road,

and a. mandamus commanding a company to

do one of these two things is therefore de-

fective unless it shows on the face of it

circumstances which establish the impossibil-

ity of the company exercising this option.

Reg. V. South-Eastern R. Co., 4 H. L. Cas.

471, 17 Jur. 901, 10 Eng. Reprint 545

[affirming 17 Q. B. 485, 20 L. J. Q. B. 428,

79 E. C. L. 485].
25. Roxbury v. Boston, etc., R. Corp., 6

Cush. (Mass.) 424; Montclair Tp. r. New
York, etc., R. Co., 45 N. J. Eq. 436, 18

Atl. 242.

36. Galveston, etc., R. Co. v. Baudat, 18

Tex. Civ. App. 595, 45 S. W. 939.

27. Roxbury v. Boston, etc., R. Corp., 6

Cush. (Mass.) 424; Montclair Tp. •;;. New
York, etc., R. Co., 45 N. J. Eq. 436, 18 Atl.

242.

28. South Waverly v. New York, etc., R.
Co., 7 Pa. Cas. 386, 11 Atl. 245.

29. Sehwenk v. Pennsylvania Schuylkill

Valley R. Co., 2 Chest. Co. Rep. (Pa.) 177.

But see Raritan Tp. v. Port Reading R. Co.,

49 N. J. Eq. 11, 23 Atl. 127, holding that
an injunction will not be granted, although
the abutments encroach upon the limits of

the highway, where the space left is suflScient

for the present needs of the highway, and
the remedy by indictment is adequate to
compel a restoration thereof for its entire

width.
30. Bolivar v. Pittsburg, etc., R. Co., 88

N. Y. App. Div. 387, 84 N. Y. Suppl. 678
[affirmed in 179 N. Y. 523, 71 N. E. 1141].

31. Jersey City v. New Jersey Cent. R. Co.,

40 N. J. Eq. 417, 2 Atl. 262, holding further

that a municipality which has by law the
supervision of the public highways within
its limits may maintain the suit.

32. Atty.-Gen. v. Barry Docks, etc., Co.,

35 Ch. D. 573, 51 J. P. 644, 56 L. J. Ch.
1018, 56 L. T. Rep. N. S. 559, 35 Wkly.
Rep. 830; Atty.-Gen. v. Widnes R. Co., 30
L. T. Rep. N. S. 449, 22 Wkly. Rep. 607.

Form of injunction.— In granting an in-

junction to restrain a railroad company
from interfering with a road until it shall

have provided another as convenient as the
former or as near thereto as the circum-
stances permit, as required by statute, the
court cannot direct what the company ought
to do except by stating the reasons which
induce the court to come to this conclusion or
the. manner in which it appears to the court
that that which seems an evil can be rem-
edied. Atty.-Gen. v. London, etc., R. Co.,

3 De G. & Sm. 439, 13 Jur. 467, 64 Eng. Re-
print 552.
33. Atty.-Gen. v. Furness R. Co., 47 L. J.

Ch. 776, 38 L. T. Rep. N. S. 555, 26 Wkly.
Rep. 650.

34. Atty.-Gen. v. Mid-Kent R. Co., L. R.
3 Ch. 100, 16 Wkly. Rep. 258.

35. Com. V. Vermont, etc., R. Corp., 4
Gray (Mass.) 22; Northern Cent. R. Co.

V. Com., 90 Pa. St. 300; State v. Vermont
Cent. R. Co., 27 Vt. 103.

36. Delaware, etc., R. Co. v. Buffalo, 158
N. Y. 266, 478, 53 N. E. 44, 533 [affirming

4 N. Y. App. Div. 562, 38 N. Y. Suppl. 510].

37. Buehholz v. New York, etc., R. Co.,

148 N. Y. 640, 43 N. E. 76 [reversing 66

Hun 377, 21 N. Y. Suppl. 503], holding

[VI, D, 2, f]
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3. Restoring and Maintaining Highway— a. Duty to Restore Highway.
Where a railroad crosses a highway it is the duty of the railroad company to

restore the highway to its former condition or such condition as not unneces-
sarily to have impaired its usefulness.^^ This is a common-law duty/^ but is

very generally imposed upon railroad companies by statutory or charter pro-

visions/" The duty of restoring the highway applies to any and all cases where
the railroad crosses a highway, whether at grade or otherwise," and is a condi-

tion inseparable from the right to cross,*^ or the right to alter the grade of a high-

way,*^ or to change the location of the highway where such change is authorized;"

but is not a condition precedent to the right to cross the same with the railroad,*^

and where in crossing it is necessary to reconstruct the highway, the company

that sucli action may be maintained where
the unlawful change in or obstruction of a
highway by a railroad company diverts
travel from the abutting premises of a hotel-

keeper, and seriously interferes with his

business.

38. Kyne v. Wilmington, etc., R. Co., 8
Houst. (Del.) 185, 14 Atl. 922; Evansville,
etc., R. Co. f. Allen, 34 Ind. App. 636, 73
N. E. 630; Paducah, etc., E. Co. r. Com.,
SO Ky. 147; Louisville Southern R. Co. v.

Harrodsburg, 32 S. W. G04, 17 Ky. L. Rep.
780; St. Louis Southwestern R. Co. r. John-
son, 38 Tex. Civ. App. 322, 85 S. W. 476.
39. Florida.— Palatka, etc., R. Co. v. State,

23 Fla. 546, 3 So. 158, 11 Am. St. Rep. 395.
Illinois.— People v. Chicago, etc., R. Co.,

07 111. 118.

Kentucki/.— Paducah, etc., R. Co. r. Com.,
30 Ky. 147.

Minnesota.— State r. Minnesota Transfer
I?. Co., 80 Minn. 108, 83 X. W. 32, 50 L. R.
A. 656.

Mis.souri.— State i. Hannibal, etc., E. Co.,

86 Mo. 13.

See 41 Cent. Dig. tit. "Railroads," §§ 274,
275.

Nothing but express statute will relieve a
railroad company from restoring a public
highway which it crosses to its former use-
fulness- State V. Hannibal, etc., R. Co., 86
Mo. 13.

40. Connecticut.— Hamden r. New Haven,
etc., Co., 27 Conn. 158.

Indiana.— Chicago, etc., E. Co. r. Nobles-
ville, 159 Tnd. 237, 64 N. E. 860; Lake Shore,
etc., R. Co. V. Mcintosh, 140 Ind. 261, 38
N. E. 476.

Kansa.s.— Atchison, etc., R. Co. r. Town-
send, 71 Kan. 524, 81 Pac. 205; Atchison,
etc., E. Co. V. Miller, 39 Kan. 419, 18 Pac.
486.

Kentucky.— Greenup County r. Mavsville,
etc., R. Co., 88 Ky. 659, 11 S. W. 774, 11

Ky. L. Rep. 169.

Michigan.— Maltby v. Chicago, etc., R. Co.,

52 Mich, ins, 17 N. W. 717.

Minnesota.— State v. Minneapolis, etc., E.
Co., 39 Minn. 219, 39 N. W. 153.

Missouri.— State r. Wabash R. Co., 206
Mo. 251, 103 S. W. 1137.

New York.— Allen v. Buifalo, etc., R. Co.,

151 N. Y. 434, 45 N. E. 845; People v. New
York, etc., R. Co., 74 N. Y. 302.

'Sorth Carolina.—State v. Roanoke E., etc.,

Co., 109 N. C. 860, 13 S. E. 719.
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Ohio.— Little Miami R. Co. v. Green
County Com'rs, 31 Ohio St. 338.

Tennessee.— Dyer County r. Paducah, etc.,

E. Co., 87 Tenn. 712, 11 S. W. 943 [overrul-

ing Chesapeake, etc., R. Co. r- State, 16 Lea
300, 2 S. W. 208].

Texas.— International, etc., R. Co. r. Had-
dox, 36 Tex. Civ. App. 385, 81 S. W. 1036;
St. Louis, etc., E. Co. v. Byas, 12 Tex. Civ.

App. 657, 35 S. W. 22.

Wisconsin.—Oshkosh r. Milwaukee, etc., R.
Co., 74 Wis. 534, 43 X. W. 489, 17 Am. St.

Rep. 175; Oconto v. Chicago, etc., R. Co., 44

Wis. 231; Roberts v. Chicago, etc., R. Co.,

35 Wis. 679.
England.— Attv.-Gen. r. London, etc., E.

Co., 3 De G. & Sm. 439, 13 Jur. 467, 64
Eng. Reprint 552.

Canada.— Streetsville Plank Road Co. r.

Hamilton, etc., R. Co., 13 U. C. Q. B.

600.

See 41 Cent. Dig. tit. "Railroads," §§ 274,

275.
The term " restore " imports a physical im-

pairment of the road-bed itself, and when
a railroad is lawfully located parallel with,

but not crossing, a highway, so that the
rights of way overlap, but the railroad does
not disturb the traveled portion of the high-
way or constitute an obstruction in any
sense, except that it is calculated to frighten
horses, there is no duty on the part of the
railroad company to remove such danger
under a requirement that it shall restore
a highway which it intersects so as not to

impair its u=;pfulness. State v. New Haven,
etc., Co., 45 Conn. 331.

41. People V. Trov, etc., E. Co., 37 How.
Pr. (X. Y.) -127, 2 Alb. L. J. 354; Indiana
r. Lake Erie, etc., E. Co., 83 Fed. 284;
Van Allen r. Grand Trunk R. Co., 29 U. C.

Q. B. 436.

42. State c. Wabash R. Co., 206 Mo. 251,
103 S. W. 1137; Allen r. Buffalo, etc., R.
Co., 151 N. Y. 434, 45 N. E. 845; Little
:\Iiami E. Co. v. Green County Com'rs, 31
Ohio St. 338; Oshkosh r. Milwaukee, etc.,

E. Co., 74 AYis. 534, 43 N. W. 489, 17 Am.
St. Eep. 175.

43. Hamden r. New Haven, etc., Co., 27
Conn. 158.

44. Allen r. Buffalo, etc., R. Co., 151 N. Y.
434, 45 N. E. 845; Sta.te r. Dayton, etc.,

E. Co., 36 Ohio St. 434.
45. Eichardson r. Vermont Cent. R. Co., 25

Vt. 465, 60 Am. Dec. 283.
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will not be required to complete the reconstructed way before it occupies the bed
of the original way;*" but until the company has proceeded in accordance with
the statutory or charter provisions, to substitute the new way constructed by it

for the old, the latter will be regarded as still existing." The duty to restore the
highway subsists and remains imtil such condition is fully performed,** and is

binding upon the successors of the company which effected the crossing,*' and
it does not mean a temporary but a permanent restoration, which continues as

long as the highway exists and the company enjoys the right of crossing.^" So
also if changes are made by the railroad company, or occur in consequence of

its operation, which affect the safety of the highway, the duty to preserve its

usefulness attaches and remains until performed,^' as where the railroad company
subsequently changes the grade of its road at an existing crossing.^^ The obU-
gation is also a continuing one in the sense of imposing upon the railroad company
the duty of making whatever changes the public necessities may require in view
of subsequent conditions.^'

b. Mode and Sufilcleney of Restoration. Statutes requiring the restoration

of streets and highways to their former state or such as not to have impaired
their usefulness are to be given a reasonable construction,^* and it is not necessary

that the highway should be restored to its actual former condition, which would
be practically impossible,^^ or that its use should not in any degree be impaired,
since some increased danger or inconvenience to travel is necessarily incident

to all crossings; ^^ but the highway must be restored so that its use is not mate-
rially or uimecessarily impaired or interfered with.^' So also, where in construct-

ing a crossing, it is necessary to change the location of a highway,^* the new way
must be so located and constructed as to furnish as safe and convenient a sub-
stitute for the original way as the circumstances will permit.^" The duty of

46. Ridley Tp. v. Baltimore, etc., R. Co., 2
Lane. L. Rev. (Pa.) 375.
47. Barber v. Essex, 27 Vt. 62.

48. Hamden v. New Haven, etc., Co., 27
Conn. 158; Little Miami R. Co. v. Green
County Com'rs, 31 Ohio St. 338.
49. See infra, VI, D, 3, h.

50. Roe V. Elmendorf, 52 How. Pr. (N. Y.)
232; People v. Troy, etc., R. Co., 37 How.
Pr. (N. Y.) 427, 2 Alb. L. J. 354; Dyer
County V. Paducah, etc., R. Co., 87 Tenn.
712, 11 S. W. 943 [overruling Chesapeake,
etc., Co. v. State, 16 Lea (Tenn.) 30O, 2
S. W. 208].
51. Allen v. Buflfalo, etc., R. Co., 151 N. Y.

434, 45 N. E. 845.
52. People ;;. Delaware, etc., R. Co., 177

N. y. 337, 69 N. E. 651 [affirming 81 N. Y.
App. Div. 335, 81 N. Y. Suppl. 478].
53. See infra, VI, D, 5, a.

54. Charlottesville v. Southern R. Co., 97
Va. 428, 34 S. E. 98.

55. Atchison, etc., R. Co. v. Townsend, 71
Kan. 524, 81 Pae. 205; McKinney v. New
York Cent., etc., R. Co., 66 N. Y. App. Div.
207, 73 N. Y. Suppl. 48 [affirmed in 174 N. Y.
516, 66 N. E. 1112]; Little Miami R. Co.
V. Green County Com'rs, 31 Ohio St. 338.

56. Kyne v. Wilmington, etc., R. Co., 8
Houst. (Del.) 185, 14 Atl. 922; People v.

New York Cent., etc., R. Co., 74 N. Y. 302;
McKinney v. New York Cent., etc., R. Co.,
66 N. Y. App. Div. 207, 73 N. Y. Suppl. 48
[affirmed in 174 N. Y. 516, 66 N. E. 1112];
Charlottesville v. Southern R. Co., 97 Va.
428, 34 S. E. 98.

57. Florida.— Palatka, etc., R. Co. r. State,

23 Fla. 546, 3 So. 158, 11 Am. St. Rep. 395.

Indiana.— Seybold v. Terre Haute, etc., R.
Co., 18 Ind. App. 367, 46 N. E. 1054.
Kansas.— Atchison, etc., R. Co. v. Town-

send, 71 Kan. 524, 81 Pae. 205.

Ohio.— Little Miami R. Co. v. Green
County Com'rs, 31 Ohio St. 338.

Wisconsin.— Roberts v. Chicago, etc., R.
Co., 35 Wis. 679.

England.— Atty.-Gen. v. London, etc., R.
Co., 3 De G. & Sm. 439, 13 Jur. 467, 04
Eng. Reprint 552.

See 41 Cent. Dig. tit. "Railroads," § 278.
58. See supra, VI, D, 2, d.

59. Allen v. Buffalo, etc., R. Co., 151 N. Y.
434. 45 N. E. 845; State v. Dayton, etc., R.
Co., 36 Ohio St. 434; Baldwin Tp. v. Balti-
more, etc., R. Co., 210 Pa. St. 86, 59 Atl. 478

:

Bean r. Howe, 85 Pa. St. 260; Atty.-Gen. v.

Barry Docks, etc., Co., 35 Ch. D. 573, 51 J. P.

644, 56 L. J. Ch. 1018, 56 L. T. Rep. N. S.

559, 35 Wkly. Rep. 830 ; Atty.-Gen. v. London,
etc., R. Co., 3 De G. & Sm. 439, 13 Jur. 467.
64 Eng. Reprint 552.
Proximity to railroad.— \Vhere a railroad

company in constructing a crossing changes
the route of the highway it must not locate
the new way along the railroad in such close
proximity thereto as to render it dangerous
for public travel. State v. Dayton, etc., R.
Co., 36 Ohio St. 434.
Width of substituted way.— The railroad

company in changing the location of a high-
way and substituting another must provide a
highway of the same legal width as tliat

[VI. D. 3, b]
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restoring a highway to a proper condition is imperative and is not discharged
merely by the exercise of ordinary care,™ and the duty includes the doing of

"whatever is necessary to be done in order to restore the highway to such con-
dition.'^ Whether the railroad company has fully and properly performed its

duty in this regard must necessarily depend largely upon the circumstances of

the particular case,"^ and in actions based upon an alleged breach of such duty
is ordinarily a question of fact for the jury.°^ Where a railroad crosses a city

street it must be restored and made passable for the full width of the street,'*

and the same has been held in regard to an ordinary highway.'^ The duty of

restoring the highway carries with it the right to exercise any powers conferred

upon the railroad company by statute which are necessary therefor;'' and it has
been held that for the purpose of restoration the railroad company may change
the grade of a highway," or change the location of the highway,'^ and acquire

by purchase or condemnation the lands necessary for such change.'^ The mode
of restoration should ordinarily be left in the first instance to the discretion of

the railroad company," and in a proceeding to compel a restoration the writ

should ordinarily be general and not specific as to what the railroad company
shall do; '^ but the railroad company has no discretion as to whether it will restore

taken and not merely substitute a way of the
width of the traveled portion of the original
way. Com. v. Delaware, etc., R. Co., 215
Pa. St. 149, 64 Atl. 417.

60. International, etc., R. Co. v. Butcher,
(Tex. Civ. App. 1904) 81 S. W. 819.

61. Cincinnati, etc., R. Co. v. Connersville,

170 Ind. 316, 83 N. E. 503; State v. Minne-
sota Transfer R. Co., 80 Minn. 108, 83 N. W.
32, SO L. R. A. 656; State v. St. Paul, etc.,

R. Co., 35 Minn. 131, 28 N. W. 3, 59 Am. Rep.
313.

Statement of rule.— The rule as to restor-

ing highways has been stated as follows:
" What was meant was merely that the com-
pany should put the street in such condition
as to furnish the public a thoroughfare rea-

sonably safe and convenient, and substanti-
ally as capable of free and proper use as it

was before. Whatever accomplishes' this end
is a performance of the duty; what does not
is an infraction of it." State v. St. Paul,
etc., E. Co., 35 Minn. 131, 134, 28 N. W. 3,

59 Am. Rep. 313.

Crossing above or below grade.—If the con-

ditions of the particular case require it in

order to render the crossing suitable and rea-

sonably safe, the company must carry its

railroad over or under the highway as the
case may be. Cincinnati, etc., R. Co. v. Con-
nersville, 170 Ind. 316, 83 N. E. 503.

62. Atchison, etc., R. Co. v. Henry, 57 Kan.
154, 45 Pac. 576; McKinney f. JSTew York
Cent., etc., R. Co., 66 N. Y. App. Div. 207,

73 N. Y. Suppl. 48 [affirmed in 174 N. Y.
516, 66 N. E. 1112].

The failure of a railroad company to re-

move a bank of earth on its right of way,
consisting almost entirely of a, natural hill

through the base of which the track is laid

in a, cut and which obstructs the view of an
approaching train from travelers on the high-

way, is not a failure to restore the highway
to its former usefulness as required by the

statute. Leitch v. Chicago, etc., R. Co., 93

Wis. 79, 67 N. W. 21.

63. Atchison, etc., R. Co. v. Henry, 57 Kan.

[VI, D, 3, b]

154, 45 Pac. 576; Allen v. Buflfalo, etc., R.

Co., 151 N. Y. 434, 45 N. E. 845; St. Louis,

etc., R. Co. V. Byas, 12 Tex. Civ. App. 657,

35 S. W. 22; Roberts v. Chicago, etc., R. Co.,

35 Wis. 679.
64. Indianapolis, etc., R. Co. v. State, 37

Ind. 489.

65. Lake Shore, etc., R. Co. v. Mcintosh,
140 Ind. 261, 38 N. E. 476. But see supra,

VI, D, 2, a.

66. People v. Dutchess, etc., R. Co., 58
N. Y. 152.

67. Rauenstein r. New York, etc., R. Co.,

136 N. Y. 528, 32 N. E. 1047, 18 L. R. A.
768; mine v. New York Cent., etc., R. Co.,

101 N. Y. 98, 4 N. E. 536, 54 Am. Rep. 661.

68. Post v. West Shore R. Co., 123 N. Y.

580, 26 N. E. 7 [modifying 50 Hun 301, 3

N. Y. Suppl. 172]. But see Buchholz v. New
York, etc., R. Co., 148 N. Y. 640, 43 N. E.

76 [retyersing 66 Hun 377, 21 N. Y. Sunnl.

503, and distinguishing People v. Dutchess,
etc., R. Co., 58 N. Y. 152].

69. Post y. West Shore R. Co., 123 N. Y.
580, 26 N. E. 7 [modifying 50 Hun 301, 3

N. Y. Suppl. 172].
70. People v. Delaware, etc., R. Co., 177

N. Y. 337, 69 N. E. 651 [affirming 81 N. Y.
Aop. Div. .^35, 81 N. Y. Suppl. 478] ; Post v.

West Shore R. Co., 123 N. Y. 580, 26 N. E. 7.

71. People V. Delaware,, etc., R., Co., 177
N. Y. 337, 69 N. E. 651 [affirming 81 N. Y.
App. Div. 335, 81 N. Y. Suppl. 478],. holding
that in a proceeding to compel restoration the

court may properly refuse a request for an
under crossing, whore it does not appear that
such CTOSsing is the only means by which the
highway can be restored so as not to impair
its usefulness.

Order of justices.— An order of Justices
directing a railroad company to repair dam-
age done by it to a, road in constructing the
railroad need not specify the particulars of

the damage nor what repairs are to be made;
it is sufficient if it states the length of the
damaged part of the road and orders the
company generally to make good all damage
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the highway,'^ and in any case where the nature of the thing tO' be done is uncertain

and can oriy be determined by the judgment of the court, the writ may properly

be made specific;'^ and where the railroad company in the exercise of its discre-

tion has adopted a method of restoration which it claims to be sufficient, and
which the court adjudges to be insufficient, it may properly direct specifically

what the railroad company shall do so as not to fail again.'''

c. Maintenance and Repairs.'^ It is not sufficient for a railroad company
properly to construct a crossing and to restore the highway crossed to a proper

condition ;'° but it is the duty of the company subsequently to keep and maintain

the crossing in a safe and suitable state of repair," including not only the crossing

of the tracks but also the approaches thereto.'* This is a common-law duty,'*

but is frequently expressly imposed by statutory or charter provisions.'" So

done, and the order may inolvide several high-

ways in the same parish. London, etc., R.
Co. v. Wetherall, 1.5 Jur. 247.

72. People v. Dutchess, etc., E. Co., 58
N. Y. 152.

73. State v. Minneapolis, etc., R. Co., 39
Minn. 219, 39 N. W. 153.

74. People ». Dutchess, etc., K Co., 58
N. Y. 152.

75. Repair of bridges and approaches
thereto see in-fra, VI, D, 3, d.

76. Southern R. Co. v. Morris, 143 Ala.
628, 42 So. 17; Maltbv v. Chicago, etc., R.
Co., 52 Mich. 108, 17 N.'W. 717; Dyer County
V. Paducah, etc., R. Co., 87 Tenn. 712, 11

S. W. 943 [overruling Chesapeake, etc., R.
Co. f. State, 16 Lea (Tenn.) 300, 2 S. W.
208]. But see Missouri, etc., R. Co. v. Long,
27 Kan. 684.

77. Alabama.— Southern R. Co. v. Morris,
143 Ala. 628, 42 So. 17.

Indiana.— Lake Shore, etc., R. Co. v. Mc-
intosh, 140 Ind. 261, 38 N. E. 476.

lon-a.—
' See v. Wabash R. Co., 123 Iowa

443, 99 N. W. 106; Farley v. Chicago, etc.,

R. Co., 42 Iowa 234.

Kentucky.— Paducah, etc., R. Co. v. Com.,
80 Ky. 147.

Michigan.— Maltby v. Chicago, etc., E. Co.,

52 Mich. 108, 17 N. W. 717.

Tennessee.—Dver Countv v. Paducah, etc..

R. Co., S7 Tenn. 712, 11 S. W. 943 [^overruling

Chesapeake, etc., R. Co. v. State, 16 Lea
300, 2 S. W. 208].

See 41 Cent. Dig. tit. "Railroads," §§ 274,
278.

78. Alabama.— Southern R. Co. v. Morris,
143 Ala. 628, 42 So. 17.

Illinois.— Ohio, etc., R. Co. v. Cox, 26 111.

App. 491.
loma.— Parley v. Chicago, etc., R. Co., 42

Iowa 234.

Kentucky

.

— Paducah, etc., R. Co. v. Com.,
80 Ky.^ 147.

Michigan.— Maltby v. Chicago, etc, R. Co.,

52 Mich. 108, 17 N. W. 717.
Tsfem York.— People v. New York, etc., R.

Co., 74 N. Y. 302.

See 41 Cent. Dig. tit. "Railroads," §§ 274,
278.

The approaches constitute a part of the
crossing and must be maintained and kept in
repair by the railroad companv. See v. Wa-
bash R. Co., 123 Iowa 443, 99 N. W. 106;

[18]

Farley v. Chicago, etc., R. Co., 42 Iowa
234.

79. Farley v. Chicago, etc., R. Co., 42
Iowa 234; Paducah, etc., R. Co. v. Com., 80
Ky. 147; Maltby v. Chicago, etc., R. Co., 52
Mich. 108, 17 N. W. 717; Dyer County v.

Paducah, etc., R. Co., 87 Tenn. 712, 11 S. W.
943 [overruling Chesapeake, etc., R. Co. v.

State, 16 Lea (Tenn.) 300, 2 S. W. 208].

Although the statute only requires a
restoration of the highway to its former
state by the railroad company, the common
law still requires that it shall maintain it in

a reasonably safe condition. Maltby v. Chi-

cago,, etc., R. Co., 52 Mich. 108, 17 N. W.
717 ; Dyer County v. Paducah, etc., R. Co., 87
Tenn. 712, 11 S. W. 943 [overruliMg Chesa-
peake, etc., R. Co. V. State, 16 Lea (Tenn.)

300, 2 S. W. 208].
80. Iowa.— See v. Wabash, etc., R. Co.,

123 Iowa 443, 99 N. W. 106.

Minnesota.— Goodhue County v. Duluth,
etc., R. Co., 67 Minn. 213, 69 N. W. 898.

Miasissipni.— Hamline v. Southern R. Co.,

76 Miss. 410, 25 So. 295.

North Carolina.— Goforth v. Southern R.
Co., 144 N. C. 569, 57 N. E. 209.

Texas.— International, etc., R. Co. ;;. Had-
dox, 36 Tex. Civ. App. 385, 81 S. W. 1036.

Vermont.— Clarendon v. Rutland R. Co., 75
Vt. 6, 52 Atl. 1057.

See 41 Cent. Dig. tit. "Railroads," §§ 274,
278.

In Connecticut the act of 1849 provided
that railroad companies should " keep up and
maintain " such bridges, excavations, embank-
ments, approaches, etc., at the crossing as the
convenience and safety of the public travel

upon the street or highway should require,

and the act of 1899 provided that railroad

companies should maintain and keep in re-

pair " all structures erected over their tracks
at any highway crossing," but that it should
be the duty of the municipality in which the

structure is situated " to keep in repair the
surface of the highway, including planking
or other surface material of the highway
upon the structure." The latter statute is

construed as not intended to repeal the for-

mer or affect the duty of railroad companies
to keep in repair all such structures previ-

ously constructed, but to apply only to

bridges and structures necessitated by the
elimination of grade crossings under the

[VI, D, 3, e]
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also a continuing obligation to keep the crossing in repair is imposed by a statu-

tory or charter provision that it shall be so constructed as not to obstruct the

safe and convenient use of the highway;" that the highway shall be put in such

condition and state of repair as not to impair its proper use; '^ or that the highway
shall be restored to its former condition or such as not to have impaired its use-

fulness.^ The structure of the crossing, whether of earth, wood, or other material

which the existence of the railroad renders necessary, must be maintained and
kept in repair by the railroad company; ** but the duty to repair appHes only

to what is properly the crossing and approaches thereto, which do not neces-

sarily include the entire width of the street or highway or right of way of the

railroad.*^ It is not the duty of the railroad company to keep in repair as a

part of the crossing a part of the highway which is not within the Hmits of the

crossing; *° but where a railroad company constructs two parallel tracks close

together across a highway, it must keep in repair the space between the two
lines of tracks.*'

d. Bridges and Approaches. If the proper restoration of a street or highway
so as not to impair its usefulness demands a crossing by means of a bridge or

viaduct, it is the duty of the railroad company to provide such a crossing,** with

the necessary excavations, embankments, and approaches thereto; '" but a rail-

road company is not required to bridge a stream where the necessity for the

latter act. Middletown c. New York, etc., R.
Co., 62 Conn. 492, 27 Atl. 119.

To keep a crossing " in proper condition for
the use of the traveling public," within the
application of a statute so providing, means
simply a condition reasonably suitable for

the ordinary public travel, and whether the

crossing has been kept in such condition is

properly submitted as a question of fact for
the jurv. St. Louis, etc., R. Co. v. Byas, 12

Tex. Civ. App. 657, 35 S. W. 22.

The term " highway " in the Mississippi
statute requiring a railroad company to make
easy grades over a "' highway "' which its road
crosses, and to keep such crossing in good
order, applies to city streets as well as roads
in the country. Hamline i. Southern R. Co.,

76 Miss. 410, 25 So. 295.

The exercise of ordinary care on the part
of the railroad company is not a sumcient
compliance with a statutory requirement that

a crossing shall be kept in repair by the rail-

road company. International, etc., R. Co. v.

Haddox, 36 Tex. Civ. App. 385, 81 S. W.
1036.

81. Wellcome v. Leeds, 51 Me. 313; Claren-
don V. Rutland R. Co., 75 Vt. 6, 52 Atl.

1057.
82. Wayzata i\ Great Northern R. Co., 50

Kinn. 438, 52 N. W. 913.

83. Roe V. Elmendorf, 52 How. Pr. (N. Y.)
232; People v. Troy, etc., R. Co., 37
How. Pr. (N. y.) 427, 2 Alb. L. J. 354;
Dyer County f. Paducah, etc., R. Co., 87 Tenn.

712, 11 S. W. 943 [overruling Chesapeake,
etc., R. Co. t>. State, 16 Lea (Tenn.) 300, 2

S. W. 208]. But see Missouri, etc., R. Co.

V. Long, 27 Kan. 684.

84. Farley v. Chicago, etc., R. Co., 42 Iowa
234.

A box culvert about nine feet from and
parallel with the railroad track at the foot

of an embankment supporting the track,

and placed across the highway mainly for

[VI, D, 3, c]

the purpose of draining and protecting the

embankment and forming a part of the ap-

proach to the crossing, is a, part of the rail-

road structure, and it is the duty of the
railroad company to maintain it in a safe

condition for j'crsons traveling upon the high-

way. Atchison, etc., R. Co. v. Aderhold, 58
Kan. 293, 49 Pac. 83.

85. Bloomington v. Illinois Cent. R. Co.,

154 111. 539, 39 N. E. 478 [affirming 49 111.

App. 129] ; Rutland r. Chicago, etc., R. Co.,

71 111. App. 442.

A railroad company is not required to re-

pair sidewalks within the limits of its right

of way, unless they are properly a part of

the crossing or of the approaches thereto.

Bloomington r. Illinois Cent. R. Co., 154 IlL

539, 39 N. E. 478 [affirming 49 111. App. 129].
86. Brookins c. Central R., etc., Co., 48

Ga. 523; Gulf, etc., R. Co. v. Sneed, 84 Miss.

252, 36 So. 261; West Lancashire Rural Dist.

Council r. Lancashire, etc., R. Co., [1903]
2 K. B. 394, 67 J. P. 410, 72 L. J. K. B. 675,

1 Loc. Gov. 788, 89 L. T. Rep. N. S. 139, 19

T.'L. R. 625, 51 Wkly. Rep. 694.
87. Scanlau v. Boston, 140 Mass. 84, 2

N. E. 787.

88. Burritt v. New Haven, 42 Conn. 174;
State V. Minnesota Transfer R. Co., 80 Minn.
108, 83 N. W. 32, 50 L. R. A. 656; Parker
V. Truesdale, 54 Minn. 241, 55 N. W. 901;
State !'. Minneapolis, etc., R. Co., 39 Minn.
219, 39 N. W. 153; State v. St. Paul, etc.,

R. Co., 35 Minn. 131, 28 N. W. 3, 59 Am. Rep.
313; Streetsville Plank Road Co. v. Hamil-
ton, etc., R. Co., 13 U. C. Q. B. 600.
A bridge is a " safety device " within the

meaning of that expression in the rule re-

quiring that railroad companies must main-
tain at crossings all such safety devices as
are reasonably necessary. State r. St. Paul,
etc., R. Co., 98 Minn. 380, 108 N. W. 261.

89. State v. St. Paul, etc., R. Co., 35 Minn.
131, 28 N. W. 3, 59 Am. Rep. 313.
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bridge as a part of the highway is not caused or affected by the existence of the

railroad,"" although it is within the limits of the railroad right of way." Where
a crossing is effected by means of a bridge for carrying a street or highway over

the railroad tracks, it is the duty of the railroad company subsequently to keep

such bridge in repair,"^ and also to keep in repair the approaches thereto."^ This

is a common-law duty,'* but it is in some cases imposed by statutory or charter

provisions relating expressly to the maintenance of such bridges, "'^ and is included

under the duty of restoring the highway to its former usefulness, which is a con-

tinuing duty."" The duty of making repairs applies to the whole structure built

by the railroad company for the purpose of crossing,"' although extending beyond
the hmits of the right of way,"* and applies not only to the substructure or support

but also to the surface or roadway upon the bridge or approaches,"" unless it is

90. Ohio, etc., R. Co. v. Bridgeport, 63 111;

App. 224; State v. St. Paul, etc., R. Co., 62
Minn. 450, 64 N. W. 1140.

91. Ohio, etc., R. Co. v. Bridgeport, 63 111.

App. 224.

93. /oictt.— Newton v. Chicago, etc., R. Co.,

66 Iowa 422, 23 N. W. 905.
Maine.— State v. Gorham, 37 Me. 451.
Minnesota.— State v. Minnesota Transfer

R. Co., 80 Minn. 108, 83 N. W. 32, 50 L. R. A.
656.

Tslew York.— Hayes v. New York Cent.,

etc., R. Co., 9 Hun 63; People v. Troy,
etc., R. Co., 37 How. Pr. 427, 2 Alb. L. J.

354.

Pennsylvania.— Hays v. Gallagher, 72 Pa.
St. 136; Coushohocken R. Co. v. Pennsyl-
vania R. Co., 15 Pa. Co. Ct. 445.

Tennessee.— Dyer County v. Paducah, etc.,

R. Co., 87 Tenn. 712, 11 S. W. 94^ [over-
ruling Chesapeake, etc., R. Co. v. State, 16
Lea 300, 2 S. W. 208].

Vermont.— Clarendon v. Rutland R. Co., 75
Vt. 6, 52 Atl. 1057.

Canada.— Van Allen v. Grand Trunk R.
Co., 29 U. C. Q. B. 436.

See 41 Cent. Dig. tit. "Railroads," § 279.
93. Newton v. Chicago, etc., R. Co., 66

Iowa 422, 23 N. W. 905; Titcomb v. Pitch-
burg R. Co., 12 Allen (Mass.) 254; People
V. New York Cent., etc., R. Co., 74 N. Y.
302; Hayes v. New York Cent., etc., R. Co.,

9 Hun (N. r.) 63; North Staffordshire R.

Co. V. Dale, 8 B. & B. 836, 4 Jur. N. S. 631,

27 L. J. M. C. 147, 92 E. C. L. 836; North
of England R. Co. v. Langbaurgh, 24 L. T.

Rep. N. S. 544. But see Taff Vale R. Co. i'.

Davies, 19 L. T. Rep. N. S. 278, holding that
in the absence of statute a railroad company
is not required to keep in repair the ap-
proaches to a bridge and that the provisions
of the Railways Clavises Act relating to the
repair of approaches to bridges are not retro-

active.

Width of approaches.— The railroad com-
pany must keep in repair whatever consti-

tutes at any time the approaches to the
bridge, and if the public authorities subse-
quently increase the width of the highway
and approaches, they must be kept in repair
for the increased width by the railroad com-
pany. Carter v. Boston, etc., R. Corp., 139
Mass. 525, 2 N. E. 101.

94. Dyer County v. Paducah, etc., R. Co.,

87 Tenn. 712, 11 S. W. 943 [overruling

Chesapeake, etc., R. Co. v. State, 16 Lea 300,

2 S. W. 208].
95. State v. Gorham, 37 Me. 451; White

V. Quincy, 97 Mass. 430; Titcomb v. Fitch-

burg R. Co., 12 Allen (Mass.) 254; Clarendon

V. Rutland R. Co., 75 Vt. 6, 52 Atl. 1057;

London, etc., R. Co. v. Wandsworth Dist. Bd.

of Works, L. R. 8 C. P. 185, 42 L. J. M. C.

70; Bristol, etc., R. Co. f. Tucker, 13 C. B.

N. S. 207, 7 L. T. Rep. N. S. 464, 106 E. C. L.

207; North Staffordshire R. Co. v. Dale, 8

E. & B. 836, 4 Jur. N. S. 631, 27 L. J. M. C.

147, 92 E. C. L. 836; Reg. ;;. South-Eaatern

R. Co., 32 L. T. Rep. N. S. 858.

Character of bridge.— In England the stat-

ute of 1845, section 46, requiring that where
a highway is carried over a railroad the com-
pany shall keep the bridge in repair, does not

apply to a bridge voluntarily constructed by
a railroad company at a point where no high-

way existed at the time of its construction

and where it was not constructed as an exer-

cise of the power of the company to make
necessary changes in the location of existing

highways in constructing its road. London,
etc., R. Co. V. Ogwen Dist. Council, 63 J. P.

295, 80 L. T. Rep. N. S. 401, 15 T. L. R.
291 [affirming 62 J. P. 691, 79 L. T. Rep.
N. S. 208].

96. Roe V. Elmendorf, 52 How. Pr. (N. Y.)
232; People o. Trov, etc., R. Co., 37 How.
Pr. (N. Y.) 427, 2 Alb. L. J. 354; Dyer
County V. Paducah, etc., R. Co., 87 Tenn.
712, 11 S. W. 943 [overruling Chesapeake,
etc., R. Co. !. State, 16 Lea (Tenn.) 300, 2

S. W. 208].
The disuse or removal of the track at the

crossing is not svifficient to relieve the railroad

company of the duty of keeping in repair a
bridge constructed over it, since the com-
pany may reassert its right to the posses-

sion and use of the crossing, and so long as

the company possesses such right, it must
perform the condition incident thereto. Peo-
ple V. Troy, etc., R. Co., 37 How. Pr. (N. Y.)

427. 2 Alb. L. J. 354.

97. White v. Quincy, 97 Mass. 430.

98. White f. Quincy, 97 Mass. 430.

99. McFarlane r. Chicago, 185 111. 242, 57
N. E. 12; H.ayea v. New York Cent., etc., R.
Co., 9 Hun (N. Y.) 63; Lancashire, etc., R.
Co. V. Bury, 14 App. Cas. 417, 54 J. P. 197,

59 L. .J. Q. B. 85, 61 L. T. Rep. N. S. 417
[affirming 36 Wkly. Rep. 491]; North Staf-
fordshire R. Co. V. Dale, 8 E. & B. 836, 4

[VI, D, 8, dj
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otherwise provided by statute; ' and where the raih-oad crosses below the grade
of the liighway in a cut, the duty extends to the entire width of the excavation
made for the railroad.- The duty of a railroad company with regard to the main-
tenance and repair of bridges at crossings is not, however, any greater than that

of the pubhc authorities charged with the same duty as to other bridges along

the highway.^ It is not the duty of a railroad company to keep in repair a high-

way bridge across a stream outside of the hmits of its right of way/ and where
a railroad company in crossing changes the location of a highway, it is not required

to keep in repair a bridge which it constructs across a stream in building a new
way, and which is outside of the right of way and not at the crossing; ^ nor is the
company required to keep in repair bridges over streams or ditches, although
within the limits of the right of way, if so far removed from the crossing as not

to be included within the approaches thereto, ° or the necessity for which is in no
way caused or affected by the construction of the railroad,' or to keep ia repair

any portion of the street or highway beyond the Umits of the approaches proper; *

but a bridge which is a necessary part of the crossing or approach must be kept

in repair by the railroad company.' Where a railroad is carried over the highway
by means of a bridge, it is not the duty of the railroad company to keep in repair

Jur. N. S. 631, 27 L. J. M. C. 147, 92 E. C. L.
836; Leeeh v. North Staffordshire R. Co., 29
L. J. M. C. 150, 1 L. T. Rep. N. S. 332, 8
Wkly. Eep. 1216; Reg. r. South-Eastern R.
Co., 32 L. T. Rep. N. S. 858; North of Eng-
land R. , Co. i\ Langbaurgh, 24 L. T. Rep.
N. S. 544. Compare New Haven v. New
York, etc., R. Co., 39 Conn. 128.
Paving approaches.— Where a railroad

company is required to maintain and keep
in repair a viaduct and its approaches in a
street, it must pay the expense of paving the
approaches. JIcFarlane v. Chicago, 185 111.

242, 57 X. E. 12.

1. Yonkers v. New York Cent., etc., R. Co.,

165 N. Y. 142, 58 N. E. 877 \_afflrming
32 N. Y. App. Div. 474, 52 N. Y. Suppl.
1074].
The New York statute of 1897 providing

that where a highway crosses a railroad by
an overhead bridge, the frame-work and abut-
ments of the bridge shall be maintained and
kept in repair by the railroad company and
the roadway and approaches by the munic-
ipality in which the bridge is situated, in-

cludes such bridges existing at the time of
the passage of the act (Bush v. Delaware,
etc., R. Co., 166 N. Y. 210, 59 N. E. 833
[affirming 54 N. Y. App. Div. 616, 66 N. Y.
Suppl. 1128] ; Yonkers v. New York Cent.,

etc., R. Co., 165 N. Y. 142, 58 N. E. 877
[affirming 32 Iv\ Y. App. Div. 474, 52 N. Y.
Suppl. 1074] ) ; and the stringers of a bridge
are held to constitute a part of the frame-
work which must be kept in repair by the
railroad company {Bush v. Delaware, etc., R.
Co., supra).

2. Titeomb v. Fitchburg R. Co., 12 Allen
(Mass.) 254.

3. Conshohocken R. Co. r. Pennsylvania R.
Co., 15 Pa. Co. Ct. 445, holding that a rail-

road company in constructing a bridge for

a highway at a crossing is not required to

provide for the future additional use of the

bridge by an electric railway, and where the

right to make such use of the bridge has been
acquired, the railroad company cannot be

[VI, D, 3. d]

compelled to alter or strengthen the bridge
to make it suitable for such use.

4. Brookins v. Central R., etc., Co., 48 Ga.
523; Peterborough i\ Grand Trunk R. Co.,

32 Ont. 154.

5. Brookins v. Central R., etc., Co., 48 6a.
523, holding further that the fact that the
railroad company has at different times re-

paired such a bridge imposes no obligation
upon the company to continue to do so. But
see Pennsylvania R. Co. v. Irwin, 85 Pa. St.

336.

So also if the railroad company diverts a
stream which a highway crosses by means
of a bridge so that the stream crosses the
highway at a different point outside of the
railroad right of way, and it constructs a
suitable new bridge at such place, it is not
required to keep the bridge in repair. Peter-

borough t'. Grand Trunk R. Co., 32 Ont. 154.
See also Rutland v. Chicago, etc., R. Co., 71
111. App. 442.

6. Rutland r. Chicago, etc., R. Co., 71 111.

App. 442; O'Fallon v. Ohio, etc., R. Co., 45
111. App. 572; Ohio, etc., R. Co. v. Bridgeport,
43 111. App. 89.

7. Rutland i. Chicago, etc., R. Co., 71 111.

App. 442; Ohio, etc., R. Co. v. Bridge-
port, 63 111. App. 224; Ohio, etc., R. Co. l'.

Bridgeport, 43 111. App. 89; Felder v. South-
ern R. Co., 76 S. C. 554, 57 S. E. 524.

8. State i: Northern Pac. R, Co., 99 IMinn.

280, 109 N. W. 238, 110 N. W. 975.
9. Goodhue County v. Duluth, etc., R. Co.,

67 Minn. 213, 69 N. W. 898, holding that
where, in the construction of a railroad, a
stream has been diverted from its natural
channel into an artificial one, wholly upon
the right of way, making it necessary to build
a bridge over the stream constituting a part
of the approach or crossing, it must be
kept in repair by the railroad company.
A bridge which runs up to the cross ties

of a railroad at a public road crossing is

such an approach as the railroad company
is required to keep in repair. Southern R.
Co. V. Morris, (Ala. 1906) 42 So. 19.
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that portion of the highway beneath the bridge; '" and if the bridge was originally

constructed at a proper height above the level of the highway the company is

not required to keep the space the same by preventing any raise in the level of

the highway or by raising the bridge in case the level of the highway is raised

by natural causes or the action of the public authorities in repairing it; " but
where the height of the bridge as originally constructed and without any change

in the level of the highway becomes insufficient by reason of increased travel

or the character of vehicles used upon the highway, it is the duty of the railroad

company to make such alterations as are necessary to meet such conditions and
render the use of the highway safe.^^ Where a Mghway bridge over a railroad

has become out of repair and dangerous, the railroad company has a right to close

it to prevent persons going thereon, although it is a part of the public highway;"
but where a railroad company in making necessary repairs upon a bridge over

its tracks closes the bridge and opens a temporary roadway across its tracks at

a different point, it must make the temporary roadway reasonably safe.^*

e. Agreements as to Restoration and Maintenance. A railroad company
cannot exempt itself from hability for failure properly to restore or maintain a
highway which it has obstructed by any stipulation with the contractors for con-

struction; ^ but it has been held that a town or municipality invested with the

regulation, control and duty of maintaining and repairing the streets or highways
within its limits may by contract assume and thereby relieve the railroad com-
pany from the duty of keeping a bridge or crossing in repair,^* and that such con-

tract will reheve the railroad company from further liability to the pubhc in this

regard." A distinction should, however, be made with regard to such contracts,

according to whether any legal obligation already rested upon the railroad com-
pany to perform the duties therein provided for.'^ So in cases where a railroad

company constructs a bridge' or viaduct pursuant to a contract with a munici-
pahty, by which the latter agrees to keep the same or its approaches in repair,

if the railroad company was already legally bound to do the entire work of con-
struction and maintenance, the contract is not only without consideration," but
is one which the mtmicipality has no power to make,™ and the existence of such
contract will not prevent the municipaUty from instituting proceedings to compel
the railroad company to make any necessary repairs,^' or impose upon the munici-

10. Gray v. Danbury, 54 Conn. 574, 10 road company to keep the crossings in repair.
Atl. 198; Metuehen v. Pennsylvania R. Co., Burlington t;. New Haven, etc., R. Co., 26
71 N. J. Eq. 404, 64 Atl. 484. Conn. 51.

Although the highway is lowered in order 17. Hicks v. Chesapeake, etc., R. Co., 102
to bring it to a proper depth below the bridge, Va. 197, 45 S. E. 888.

the company is not bound to keep the slope 18. Wetherbee v. Michigan Cent. R. Co.,

of the road in repair as being part of the 122 Mich. 1, SO N". W. 787; State v. Minne-
approaches on each side of the bridge. Lon- sota Transfer R. Co., 80 Minn. IDS, 83 N. W.
don, etc., R. Co. v. Skerton Tp., 5 B. & S. 32, 50 L. R. A. 656.

559,. 33 L. J. M. C. 158, 10 L. T. Rep. N. S. 19. Newton «. Chicago, etc., R. Co., 66
648, 12 Wkly. Rep. 1102, 117 E. C. L. 559. Iowa 422, 23 N. W. 905; State v. Northern

11. Gray o. Danbury, 54 Conn. 574, 10 Pac. R. Co., 98 Minn. 429, 108 N. W. 269;
Atl. 198. State v. Minnesota Transfer R. Co., 80 Minn.

12. Cooke V. Boston, etc., R. Co., 133 Mass. 108, 83 N. W. 32, 50 L. R. A. 656.

185. 20. Rouse v. Somerville, 130 Mass. 361

;

13. Toledo St. R. Co. v. Mammet, 13 Ohio State v. Northern Pac. R. Co., 98 Minn. 429,
Cir. Ct. 591, 6 Ohio Cir. Dec. 244. 108 N. W. 269; State v. Minnesota Transfer

14. Marshall v. Valley R. Co., 97 Va. 653, R. Co., 80 Minn. 108, 83 N. W. 32, 50 L. R. A.
34 S. E. 455. 656.

15. Veazie v. Penobscot R. Co., 49 Me. 119. The municipality is not estopped by hav-
16. Burlington v. New Haven, etc., R. Co., ing made certain repairs pursuant to its

26 Conn. 51; Hicks v. Chesapeake, etc., R. agreement. Rouse v. Somerville, 130 Mass.
Co., 102 Va. 197, 45 S. E. 888. 361.

The selectmen of a town who are the gen- 21. Newton v. Chicago, etc., R. Co., 66
eral supervisors of the highways therein and Iowa 422, 23 N. W. 905; State v. Northern
who are charged with the duty of construct- Pac. R. Co., 98 Minn. 429, 108 N. W. 269;
ing and repairing the same have authority State v. Minnesota Transfer R. Co., 80 Minn,
to bind the town by contract with a rail- 108, 83 N. W. 32, 50 L. R. A. 656.
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polity any liability for injuries sustained by reason of the want of such repairs,"

or relieve the railroad company from liabilitjc to third persons for injuries so

caused. ^^ If, however, the railroad company was under no legal obUgation to

construct the bridge, it cannot be compelled to waive the contract of the munici-
palit3'^ and repair it,^* or held hable in damages for an injury due to a failure of

the municipality to repair the same according to its agreement.^^ An agreement
on the part of a railroad company to construct suitable street crossings, in con-

sideration of a right of way through a city, is enforceable against the railroad

company; ^^ but an agreement made in consideration of the right to lay a switch
track across certain streets that the railroad company will construct and main-
tain "all the crossings of streets" over its tracks, will be construed as appljdng
only to the streets crossed by the switch-track in question.^' Where a railroad

company changes the location of a highway in crossing and purchases additional

land for a new location, it may legally agree with the grantor as to the character

and location of the new way to be constructed thereon, which contract will be
vaUd and liinding between the parties, although not conclusive upon the pubhc
as to whether the company has properly restored the use of the original highway.^^

f. Recovery of Expense of Restoring of Maintaining Highway. Where a
railroad company has failed to restore a highway at a crossing to its former use-

fulness or to keep the crossing, bridge, or approaches in a proper state of repair,

the municipal or other pubhc authorities charged with the duty of maintaining
the highway at such place may do so and recover from the railroad company the
expenses necessarily incurred,^" and in some cases it is so provided by statutory
or charter provisions; ™ but the right to do such work and recover therefor is not

22. Rouse r. Somerville, 130 Mass. 361.
23. Butin c. New York Cent., etc., R. Co.,

100 N. Y. App. Div. 42, 90 N. Y. Suppl. 909.
24. State r. Chicago, etc., R. Co., 85 Minn.

416, 89 N. W. 1.

25. Wetherbee ;;. Michigan Cent. R. Co.,

122 Mich. 1, 80 N. VV. 787.

26. Louisville, etc., R. Co. r. Harrodsburg,
32 S. W. 604, 17 Ky. L. Rep. 780.
27. State r. Morgan's Louisiana, etc., R.

Co., Ill La. 120, 35 So. 482.
28. Post (-. West Shore R. Co., 123 N. Y.

580, 26 N. E. 7.

29. State r. Gorham, 37 Me. 451; Penn-
sylvania R. Co. V. Irwin, 85 Pa. St. 336;
Bean r. Howe, 85 Pa. St. 260; Dyer County
). Padueah, etc., R. Co., 87 Tenn. 712, 11
S. W. 943 lovcrruling Chesapeake, etc., R.
Co. c. State, 16 Lea (Tenn.) 300, 2 S. W.
208] ; Oconto r. Chicago, etc., R. Co., 44 Wis.
231.

Form of action.— In an action against a,

railroad company for taking possession of a
public road, a count for reimbursement for

expenses incurred in constructing a tem-
porary way, being in the form of an implied
assumpsit, cannot be Joined with a, count in
case. Aston Tp. v. Chester Creek R. Co., 2
Del. Co. (Pa.) 9.

Enforcing obligation by assessment of rail-

road property.— Wliere a railroad company
is required by statute to provide suitable

bridges over the tracks at street crossings

a city has no power, in order to enforce such
liability, to determine that an existing bridge

is insufficient and to construct a new one as

a public improvement, and assess the entire

cost upon the property of the railroad com-
pany although other property is benefited
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by the bridge, the charter requiring that the
expense of such public improvements shall

be paid by as-^essraent on all the property ben-

efited tliereby. People r. Adams, 88 Hun
(N. Y.) 122; 34 N. Y. Suppl. 579 \_affirmei
in 147 N. Y. 722, 42 N. E. 725].
The damages recoverable by a county

should be confined to the reasonable cost of
putting the county road in as good condition
as it was before the railroad was built, with-
out reference to the danger of travel on the
road from the proximity of the railroad.
Richmond, etc., R. Co. t. Estill County, 105
Ky. 808, 49 S. W. 805, 20 Ky. L. Rep. 1634.
30. See Chicago, etc., R. Co. c. Chicago,

140 111. 309, 29 N. E. 1109; Clarendon v.

Rutland R. Co., 75 Vt. 6, 52 Atl. 1057 ; Wey-
mouth c. Port Townsend Southern R. Co., 6
Wash. 575, 34 Pac. 154.
Under the Illinois statute of 1874, the rail-

road company is not only liable for the ex-
penses incurred by the public authorities
but also subject to a fine. Chicago, etc., R.
Co. V. Chicago, 140 IlL 309, 29 N. E.
1109.

Form of action.— Under a city charter pro-
viding that in case a railroad company shall
fail to comply with an order of the city
council for the building or repairing of
bridges at crossings, the city council may
require the work to be done at the expense
of the city, and that the treasurer of the
city may collect the amount of such ex-
pense, in an action of trespass on the case
in his own name, such expense cannot be re-

eovered in an action of assump.slt in the name
of the city. New Haven v. New York, etc.,

R. Co., 39 Conn. 128.
Sufficiency of complaint.— Under a statute
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an exclusive remedy and does not prevent the public authorities from instituting

appropriate proceedings to compel the railroad company to perform its duty
in this regard.^'

g. Character of Highway. The duty of restoring highways at crossings and
of maintaining and keeping the crossings in repair ordinarily applies only to regu-

lar public highways/^ that is, such as are regularly laid out and established pur-

suant to law or regularly dedicated to the public, or used for such time as is

essential to constitute a public highway.^^ The term "highway" contemplates

a regular public highway,'* and a provision as to "any regularly laid out pubhc
highway" in a statute imposing a penalty for non-compliance therewith, will

not be construed as including a public highway established by user only; '^ but

a city street is a "highway" within the application of the statutes,'" and the duty
of restoring the same appUes to a street regularly designated and dedicated to

the public, although not opened and fitted for use.'' Wherever a way existed

as a public highway, however established, at the time the railroad company
was constructed across it, it is the duty of the railroad company to keep the cross-

providing that a railroad company shall be
responsible to the county " for all expenses
incurred" in relocating and opening the por-

tion of a roiid appropriated by a railroad
company, the relocating or reopening is a
condition precedent to the right to recover
such damages, and a complaint alleging that
such expense " is and will be " a certain sum,
without averring that any such expense has
been incurred, does not state a cause of ac-

tion. Weymouth v. Port Townsend South-
ern R. Co., 6 Wash. 575, 34 Pac. 154.

31. Indianapolis, etc., R. Co. t\ State, 37
Ind. 489, where it was held that notwith-

standing such right mandamus would lie

to compel the railroad company to restore

a highway to its former condition.

32. Georgia.— Berry v. Northeastern E.
Co., 72 Ga. 137.

Kansas.— Missouri, etc., R. Co. v. Long,
27 Kan. 684.

Michigan.— Flint, etc., R. Co. v. Willey,

47 Mich. 88, 10 N. W. 120.

Nebraska.— Omaha, etc., R. Co. v. Martin,
14 Nebr. 295, 15 N. W. 696.

South Carolina.— Moragne v. Charleston,

etc., R. Co., 77 S. C. 437, 58 S. B. 150.

Texas.— Tavlor, etc., R. Co. v. Warner,
88 Tex. 642, 3''2

S. W. 868 ; Gulf, etc., R. Co.

V. Montgomery, 85 Tex. 64, 14 S. W.
1015.

See 41 Cent. Dig. tit. "Railroads," § 276.

"Public roads or private ways established

pursuant to law."— The Georgia statute re-

quiring railroad companies to keep in repair
" the public roads or private ways estab-

lished pursuant to law " which the railroad

crosses does not apply to a path or un-
frequented way not established by law (Berry
r. Northeastern R. Co., 72 Ga. 137), or to a
farm crossing which was not established pur-

suant to law (Cox V. East Tennessee, etc.,

R. Co., 68 Ga. 446).
The Illinois statute providing that the

landowner may after notice to the railroad

company repair a farm crossing and recover
double the cost from . the railroad company
impliedl}' imposes on the company the duty
of maintaining such crossings in repair.

Baltimore, etc., R. Co. v. Keck, 89 111. App.
72.

The English statute requiring railroad com-
panies to construct and maintain other roads

in lieu of those interfered with or rendered

impassable by the construction of a railroad

applies to private as well as public roads

(Llewellyn v. Vale of Glamorgan R. Co.,

[1897] 2 Q. B. 239, 66 L. J. Q. B. 670,

76 L. T. R«p. N. S. 778 [affirmed in [1898]

1 Q. B. 473, 67 L. J. Q. B. 305, 78 L. T.

Rep. N. S. 70, 14 T. L. R. 205, 46 Wkly.
Rep. 290] ) ; but does not apply to a road

w^hich was originally a public road but which
has been abandoned by the public and some
individual merely desires to continue to use
for his own purposes (Freeman v. Totten-

ham, etc., Junction R. Co., 11 Jur. N. S.

107, 11 L. T. Rep. N. S. 702, 13 Wkly. Rep.

335).
33. Taylor, etc., R. Co. v. Warner, 88 Tex.

ft42, 32 S. W. 868 ; Gulf, etc., R. Co. v. Mont-
gomery, 85 Tex. 64, 19 S. W. 1015.

A public highway may be established by
user, but the use must be under such circum-
stances and for such length of time as to

constitute it a public highway, in order to

impose any duty upon the railroad company
to keep a crossing in repair. Missouri, etc.,

R. Co. V. Long, 27 Kan. 684.

34. Flint, etc., R. Co. v. Willey, 47 Mich.
88, 10 N. W. 120; Gulf, etc., R. Co. v. Mont-
gomery, 85 Tex. 64, 19 S. W. 1015. But see

Goforth r. Southern R. Co., 144 N. C. 569,

57 S. E. 209, holding that the terms " high-
way " and " established roads or ways " are
not limited to " public highways," but in-

clude a neighborhood road used by the peo-
ple of a particular locality as a mill and
church road.

35. Missouri, etc., R. Co. v. Long, 27 Kan.
684.

36. Hamline v. Southern R. Co., 76 Miss.
410, 25 So. 295 [distinguishing Mobile, etc.,

R. Co. V. State, 51 Miss. 137] ; Racine v.

Chicago, etc., R. Co., 92 Wis. 118, 65 N. W.
857.
37. Racine v. Chicago, etc., R. Co., 92 Wis.

118, 65 N. W. 857.
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ing in repair; ^' and if, although the highway crossed is not legally a public high-

way, the railroad company recognizes and invites the pubhc to use it as such by
assuming to construct or maintain a bridge or crossing, it is its duty to keep the

same in proper repair;^' but the duty in such a case is a common-law and not a

statutory duty,^" and the rule does not apply where the railroad company has at

no time recognized the way crossed as a pubhc highway.*'

h. Companies and Persons Liable. The duty of restoring, maintaining, and
repairing highways crossed by a railroad is a condition inseparable from the right

to cross and attaches to whatever person or company exercises the franchise,"^

and is therefore binding upon the successors of the corapany by which the crossing

was originally effected,*^ including purchasers at judicial sales." This duty is

not affected by the fact that the railroad company may be insolvent and in the

hands of a receiver,*^ or the fact that a street railroad company whose tracks

run along the highway is also under obUgation to keep the highway between the

rails of its tracks in repair; *° nor does the fact that the charter of the railroad com-
pany imposes certain requirements as to crossings prevent the apphcation of

general statutory provisions not inconsistent therewith,*' or in the absence of a

contrary intention, express or imphed, affect any common-law duties of the

railroad company in this regard.**

i. Failure to Restore or Maintain as Constituting Nuisance. A failure on the

part of a railroad company to restore or maintain a highway which it has crossed,

38. Lehigh Valley R. Co. v. Laceyville

Bridge Co., 23 Pa. Co. Ct. 225, holding
further tliat the railroad company being
bound to Iceep the crossing in repair cannot
enjoin a bridge company from constructing
a bridge across a stream the use of which will

divert public travel to such highway and in-

crease the amount of travel across the rail-

road, or compel the bridge company to con-

struct an overhead crossing at such place

which was crossed by the railroad company at
grade.

39. Eetan v. Lake Shore, etc., R. Co., 94
Mich. 146, 53 N. W. 1094; Stewart v. Cin-

cinnati, etc., R. Co.. SO Mich. 166, 44 N. W.
1116; Lillatrom v. Northern Pac. R. Co.,

53 Minn. 464, 55 N. W. 624, 20 L. R. A.
587; Kelly v. South Minnesota R. Co., 28

Minn. 98, 9 IST. W. 588 [overruled on other

grounds in Morse v. Minneapolis, etc., R. Co.,

30 Minn. 465, 16 N. W. 358] ; Toledo v.

Lake Shore, etc., R. Co., 17 Ohio Cir. Ct.

265, 9 Ohio Cir. Dec. 135; Dublin v. Taylor,

etc., R. Co., 92 Tex. 535, 50 S. W. 120

[modifying (Civ. App. 1898) 49 S. W. 667];
Missouri Pac. R. Co. v. Bridges, 74 Tex. 520,

12 S. W. 210, 15 Am. St. Rep. 856; Texas,

etc., R. Co. V. Hall, 17 Tex. Civ. App. 45,

43 S. W. 25; Hall v. Texas, etc., R. Co.,

(Tex. Civ. App. 1896) 35 S. W. 321; Texas,

etc., R. Co. V. Neill, (Tex. Civ. App. 1895)
30 S. W. 369.

Compliance with an order of public author-
ities to construct a crossing, where the rail-

road crosses a way, is a recognition and adop-

tion of it as a public highway, and the rail-

road company will be estopped as against

one injured by defects therein, to deny that

it is a public crossing. Ohio, etc., R. Co. v.

Cox, 26 111. App. 491.

40. Taylor, etc., R. Co. v. Warner, 88 Tex.

642, 32 S. W. 868.

41. Missouri, etc., R. Co. v. Long, 27 Kan.
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684; Gulf, etc., R. Co. i;. Montgomery, 85

Tex. 04, 19 S. W. 1015.
42. People v. Chicago, etc., R. Co., 67 111.

118; Allen r. Buffalo, etc., R. Co., 151 N. Y.

434, 45 N. E. 845.

A railroad company which acquired a light

of way for a switch track some twenty-five

or thirty years since and has maintained
and always claimed ownership of the track

and used the same almost daily for many
years, and which cannot show that any one

else owned the track, will be deemed to own
the track in such sense as to require it to

maintain in repair a sidewalk across it.

Cleveland, etc., R. Co. v. Miller, 165 Ind.

381, 74 N. E. 509.

43. Illinois.— People v. Chicago, etc., R.
Co., 67 111. 118.

Indiana.— Seybold v. Terre Haute, etc, R.

Co., 18 Ind. App. 3G7, 46 N. E. 1054.

Missouri.— State i\ Wabash R. Co., 208

Mo. 251, 103 S. W. 1137.

New Jersey.— New York, etc., R. Co. v-

State, 50 N. J. L. 303, 13 Atl. 1 [afflrmed

in 53 N. J. L. 244, 23 Atl. 168].

NevD York.— Allen v. Buffalo, etc., R. Co.,

151 N. Y. 434, 45 N. E. 845.

Ohio.— Little Miami -R. Co. v. Green
County Com'rs, 31 Ohio St. 338.

Tennessee.— Dyer County v. Paducah, etc.,

R. Co., 87 Tenn. 712, 11 S. W. 943.

See 41 Cent. Dig. tit. "Railroads," § 277.

44. New York, etc., R. Co. v. State, 50 N. J.

L. 303, 13 Atl. 1 ^affirmed in 53 N. J. L.

244, 23 Atl. 168].

45. Ft. Dodge v. Minneapolis, etc., R. Co.,

87 Iowa 389, 54 N. W. 243.

46. Masterson v. New York Cent., etc., R.
Co., 84 N. Y. 247, 38 Am. Rep. 510.

47. Henry i\ Wabash Western R. Co., 44
Mo. App. 100.

48. Dyer County r. Paducah, etc., R. Co.,

87 Tenn. 712, 11 S. W. 943.
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whereby the: higiiway is improperly obstructed or travel thereon interfered with,

or made dangerous, constitutes a public nuisance,^" and renders the railroad com-
pany subject to indictment,^" or an action for the abatement of the nuisance,^^ or

liable in/damages for special injuries sustained thereby.^^

J. Eigiits and Remedies . of . Public. Where a railroad company fails in its

duty as toi restoring and maintaining a street or highway which it has crossed,

it may be proceeded against by indictment for a pubhc nuisance in obstructing

the highway,^^ or by mandamus to compel a performance of such duty,^* or the

public authorities may resort to the equity powers of the court,^^ and sue to enjoin

the further obstruction of the highway,^° or for a mandatory injunction to compel
the railroad company properly to restore or maintain the same, " and for damages

49. Connecticut.— Hamden v. New Hayen,
etc., R. Co., 27 Conn. 158.

Florida.— Palatka, etc., E. Co. v. State,

23 Fla. 546, 3 So. 158, 11 Am. St. Rep.
395.

Indiana.— Seybold v. Terre Haute, etc., E.
Co., 18 Ind. App. 707, 48 N. E, 1054.

Kentucky.— Com. v. Louisville, etc., R.
Co., 109 Ky. 59, 58 S. W. 478, 702, 22
Ky. L. Eep. 572; Paducah, etc., E. Co. v.

Com., 80 Ky. 147.

New Jersey.— New York, etc., E. Co. v^

State, 50 N.'j. L. 303, 13 Atl. 1 [affirmed
in 53 N. J. L. 244, 23 Atl. 168].
New York.— People v. New York Cent.,

etc., R. Co., 74 N. Y. 302.
Ohio.— Little Miami E. Co. v. Green

County Com'rs, 31 Ohio St. 338.

Vermont.— Mann v. Central Vermont E.
Co., 55 Vt. 484, 45 Am. Eep. 628.

See 41 Cent. Dig. tit. " Eailroads," § 283.

50. Paducah, etc., E. Co. v. Com., 80 Ky.
147; New York, etc., E. Co. v. State, 50
N. J. L. 303, 13 Atl. 1 [affirmed in 53 N. J.

L. 244, 23 Atl. 168}; People v. New York
Cent., etc., E. Co., 74 N. Y. 302 [reversing
12 Hun 195]. See also infra, VI, K, 2.

51. Little Miami, etc., E. Co. v. Green
County Com'rs, 31 Ohio St. 338.

52. Mann v. Central Vermont R. Co., 55
Vt. 484, 45 Am. Eep. 628.

53. See supra,. VI, D, 3, i.

54. Illinois.— People v. Chicago, etc.i R.
Co., 67 111. 118.

Indiana.— Indianapolis, , etc., R. Co. v.

State, 37 Ind. 489. '

Minnesota.— State «. Minnesota Transfer
R. Co., 80 Minn. 108, 83 N. W. 32, 50 L. R.
A. fi56.

Nev3 York.— People y. Northern Cent. R.
Co., 164 N. Y. 289, 58 N. E. 138; Peopl«
V. Dutchess, etc., R. Co.„;58 N. Y. 152.

United States.— Indiana v. Lake Erie, etc.,,

E. Co., 83 Fed. 284.
See 41 Cent.. Dig. tit. " Railroads," § 281..

See also, generally, Makdamtjs, 26 Cye. 367-
,369.

Where duty is merely contractual.— Where
a railroad company pulled , down a county
bridge and erected another, at the same time
entering into an agreement with the trus-
tees of the road to repair such portions of
the approaches to the bridge as had previ-
ously been repaired by the county, it was
held that the company had not interfered
with the road so as to bring the case within-

8 & 9 Vict. c. 20, § 58, and consequently
that a mandamus commanding it to repair

the road coiild not be granted. Ex p. Exeter
Road, 16 Jur. 669.

55. Greenup County v. Maysville, etc., R.

Co., 88 Ky. 059, 11 S. W. 774, 11 Ky. L-

Eep. 169; State v. Dayton, etc., R. Co., 36

Ohio St. 434; Fenelon Falls v. Victoria R.
Co., 29 Grant Ch. (U. C.) 4.

Who may sue.

—

A suit in equity to com-
pel the restoration or maintenance of a high-

way may be brought by a town, which is

responsible for the construction and repair

of highways within its limits ( Jamestown v.

Chicago, etc., E. Co., 69 Wis. 648, 34 N. W.
728; Fenelon Falls v. Victoria E. Co., 29

Grant Ch. ( U. C.) 4) ; or by a county
(Greenup County v. Maysville, etc., E. Co.,

88 Ky. 659, 11 S. W. 774, 11 Ky. L. Eep.

169) ; or the attorney-general may sue in the

name of the state, with or without a relator

(State V. Dayton, etc., E. Co., 36 Ohio St.

434) ; and in New York, under the statute

of 1890, the commissioners of highways may
sue in . the name of the town in which the
highway is situated (Windsor v. Delaware,
etc.. Canal Co., 92 Hun (N. Y.) 127, 36
N. , Y. Suppl. 863 [affirmed in 155 N. Y.
645, 49 N. E. 1105]).

56. State v. Dayton,, etc., E. Co., 36 Ohio
St. 434 (holding further that it is proper
for the court in its decree to prescribe what
changes shall be made by the railroad com-
pany which shall operate to supersede the
injunction) ; Atty.-Gen. v. Great Northern E.
Co., 4 De G.. & Sm. 75, 14 Jur. 684, 15

Jur. 387, 64 Bug. Eeprint 741.
57. Metuchen , v. Pennsylvania R. Co., 71

N. J. Eq. 404, 64 Atl., 484; Oshkosh v. Mil-
waukee, etc., E. Co., 74 Wis. 534, 43 N. W.
489, 17 Am. St. Eep. 175; Jamestown v.

Chicago, etc., E. Co., 69 Wis. 648, 34 N. W.
728.

,

A city need not establish; a permanent grade
for its streets before- requiring a railroad
company to restore the same at a crossing,
since the company need only repair the
injury which it has done (Oshkosh v. Mil-
waukee, etc., E. Co., 74 Wis. 534, 43 N. W.
489, 17 Am. St. Eep. 175) ; but where a
railroad company by lawful authority con-
structs its road across a street before a
grade has been established and offers to put
the tracks in proper condition, conforming
to the grade of the street when established,

a city cannot : compel the railroad company

[VI,D,3.j]
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for the obstruction prior to the suit; ^' but they have no right to place obstructions

across the railroad so as to prevent the passage of trains across the highway.*"

The duty to restore a highway being a continuous duty is not affected by the

statute of limitations. °° So also where a railroad company acquires a right of

way through a town on condition that it will construct proper street crossings^

ohe town may sue in equity for a specific performance of the agreement."* The
public authorities may also do the necessary work of restoration or repair and
recover therefor from the railroad company/^ or if an injury results for which
the municipality is held Uable in damages, it may recover indemnity from the

railroad company; "' but a town has no such possession of a national road, the

fee of wliich is in the state, as will enable it to maintain an action of trespass

cpiare clausum fregit against a railroad company for faihng to restore it at a cross-

ing. °* In some cases an action by certain public officers or municipal authorities

to compel a railroad company to perform its duties in regard to the restoration

of highways and maintenance of crossings is expressly authorized by statute; "^

but statutory remedies in such cases are ordinarily held to be cumulative and
not to prevent a resort to the other remedies existing at common law or in equity.""

The existence of a remedy by mandamus is no bar to an indictment,'" nor is it

any bar to the maintenance of a suit or a proceeding by mandamus to compel
the railroad company to perform its duty that the public authorities might do

the work and recover from the railroad company,"* or proceed by indictment,""

or recover a statutory penalty,™ or sue the railroad company for indemnity in

case of a resulting injury for wliich they should be held Uable.'' Where by statute

to grade the entire width of the street in

advance of any action of its own in regard to

establishing such grade (Lake Shore, etc., R.
Co. V. Franlilin, 193 Pa. St. 496, 44 Atl.

583).
58. Greenup County v. Maysville, etc., R.'

Co., 8S Ky. 659, 11 S. W. 774, U Ky. L.

Rep. 169.

Mitigation of damages.— Where suit is

brought by a county to recover damages for

failure to restore the highway, evidence that

the company caused a new road to be built,

intending it to be used in lieu of the old

road, and that such new road was accepted

foy the county, should be submitted to the

jury, who may consider the building of such
new road in mitigation of damages. Greenup
County r. Maysville, etc., R. Co., 21 S. W.
351, 14 Ky. L. Rep. 699.

59. London, etc., R. Co. v. Blake, 2 R. &
Can. C'as. 322, holding that where a rail-

road company was required by its charter

to restore and repair highways crossed or

diverted to the satisfaction of the board of

surveyors of a parish, and the company
diverted a highway and constructed a sub-

stitute, which was not accepted as satisfac-

tory, the surveyors had no right to put up
fences across the railroad but that they must
apply to the court either for an injunction or

mandair.us.
60. Windsor v. Delaware, etc.. Canal Co.,

92 Hun (isr. Y.) 127, 36 N. Y. Suppl. 863
[affirmed in 155 N. Y. 645, 49 N. E. 1105];
Hatch V. Syracuse, etc., R. Co., 50 Hun
(N. Y.) 04, 4 N. Y. Suppl. 509.

61. Louisville Southern R. Co. v. Harrods-
Tsurg, 32 S. W. 604, 17 Ky. L. Rep. 780,

Tiolding, however, that the court should not
direct the particular kind of crossing to be
maintained but merely the maintenance of a

[VI. D. 3, i]

proper crossing, leaving the company to

comply with the requirement at its peril.

62. See supra, VI, D, 3, f.

63. Hamden v. New Haven, etc., Co., 27

Conn. 158, holding that such action may be

maintained, although the town had never

proceeded against the railroad company by
mandamus or otherwise to compel it to re-

store the highway.
64. St. Louis, etc., R. Co. v. Summit, 3

111. App. 155.

65. Metuchen v. Pennsylvania R. Co., 71

N. J. Eq. 404, 64 Atl. 484; Windsor V.

Delaware, etc.. Canal Co., 92 Hun (N. Y.)

127, 36 N. Y. Suppl. 863 [affirmed in 155

N. Y. 645, 49 N. E. 1105].
66. People v. New York Cent., etc., R. Co.,

74 N. Y. 302; State v. Dayton, etc., R. Co.,

36 Ohio St. 434.

67. People v. New York Cent., etc., R. Co.,

74 N. Y. 302 [reversing 12 Hun 185] ; Reg.
t'. Birmingham, etc., R. Co., 9 C. & P. 469,
38 E. C. L. 278.

68. Indianapolis, etc., R. Co. v. State, 37
Ind. 489; Oshkosh v. Milwaukee, etc., R. Co.,

74 Wis. 534, 43 N. W. 489, 17 Am. St. Rep.
175; Indiana v. Lake Erie, etc., R. Co., 83

Fed. 284. But see Concord Tp.'s Appeal, 1

Walk. (Pa.) 195, holding that where a rail-

road company refuses to repair a road which
it has raised in crossing, the township should
repair the road and sue the railroad com-
pany for damages, and that therefore equity
would not take jurisdiction of a suit to com-
pel the company to repair the road.

69. Indiana v. Lake Erie, etc., R. Co., 83
Fed. 284.

70. Indiana v. Lake Erie, etc., R. Co., 83
Fed. 284.

71. Indianapolis, etc., R. Co. v. State, 37
Ind. 489.
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the control of highways at railroad crossings is vested in railroad commissioners,
if a railroad company neglects to construct or maintain crossings the remedy of

the pubUc authorities is by appUcation to the raihoad commissioners.'^ If the
owner of a private way makes no objection to the construction of a railroad across

it by which the use of the way is obstructed, a mandatory injimction to compel
the restoration of the way involving a large expense to the railroad company
will not be granted, but plaintiff will be left to an action for damages where such
remedy is adequate.'^

4. Highway Laid Out After Construction of Railroad— a. Power to Estab-

lish Highway Across Railroad. The legislature may authorize the construction

of a street or highway across a railroad,'* since the right of way is held subject

to the right of the public to have streets and highways extended across the same
whenever the public necessities require ; " and while in some cases such authority

is conferred in express terms,'" it may be conferred cither expressly or by neces-

sary implication." A general authority to condemn property for or to lay out

streets and highways is sufficient to authorize the crossing of a railroad,'^ provided

the use of the road for railroad purposes is not destroyed or materially impaired."

A statute authorizing the laying out of a street or highway across the "track"
of any railroad without compensation apphes to the entire road-bed and not

72. New York, etc., R. Co. v. New Haven,
70 Conn. 390, 39 Atl. 597, holding that in

such case municipal authorities can neither
compel the railroad company to construct and
repair crossings nor perform such work by
the agents of the municipality.

73. Louisville, etc., R. Co.'i;. Smith, 117
Ky. 364, 78 S. W. 160, 25 Ky. L. Kep.
1459.

74. Chicago, etc., R. Co. v. Chicago, 140
111. 309, 29 N. E. 1109; People v. Delaware,
etc., R. Co., 11 N. Y. App. Div. 280, 42 N. Y.
Suppl. 1011 [affirmed in 159 N. Y. 545, 54
N. E. 1093].

75. Pittsburg, etc., R. Co. v. Chicago, 159
III. 369, 42 N. E. 781; Illinois Cent. R. Co.

V. Chicago, 141 111. 586, 30 N. E. 1044, 17

L. R. A. 530; Baltimore, etc., R. Co. v. State,

159 Ind. 510, 65 N. E. 508; Philadelphia,

etc., R. Co. V. Philadelphia, 9 Phila. (Pa.)

563.

Under the New York statute of 1853, pro-

viding that any railroad company across
whose tracks a street or highway Ehall be
laid out shall cause such street or highway
to be taken across its track as shall be most
convenient for public travel, a railroad com-
pany cannot be required to take a street acros:^

its tracks where no public benefit would result

but only private interests be subserved, or

where such tracks are in constant use by the

railroad company. People v. New York Cent.,

etc., R. Co., 69 Hun (N. Y.) 106, 23 N. Y.
Suppl. 456.
Eight of railroad to compensation see

Eminent Domain, 15 Cyc. 669.

Reopening highway.— Where a railroad

company recognized and adopted the dedica-

tion of streets which crossed its right of

way, as shown by a plat, and planked the

crossing and maintained it for a number of

years, mere non-user by the public will not
defeat the right of a city to open and replank
the crossing after the railroad company has
wrongfully destroyed it. Chicago, etc., R.

Co. V. Council BlulTs, 109 Iowa 425, 80 N. W.
564.

76. Illinois Cent. R. Co. v. Chicago, 141

111. 586, 30 N. E. 1044, 17 L. R. A. 530;
Delaware, etc.. Canal Co. v. Whitehall, 90
N. Y. 21; Albany Northern R. Co. v.

Brownell, 24 N. Y. 345; People v. Delaware,
etc., R. Co., 11 N. Y. App. Div. 280, 42 N. Y.
Suppl. 1011 [affirmed in 159 N. Y. 545, 54
N. E. 1093].

77. Central Vermont R. Co. v. Royalton, 58

Vt. 234, 4 Atl. 586.

78. Illinois.— Pittsburg, etc., R. Co. v.

Chicago, 159 111. 369, 42 N. E. 781.

Iowa.—-Albia v. Chicago, etc., R. Co., 102

Iowa 624, 71 N. W. 541.

Missouri.— Hannibal v. Hannibal, etc., R.
Co., 49 Mo. 480.

Ohio.— Little Miami, etc., R. Co. v. Dayton,
23 Ohio St. 510.

Vermont.— Central Vermont R. Co. v.

Royalton, 58 Vt. 234, 4 Atl. 868.

See 41 Cent. Dig. tit. "Railroads," § 286.

79. Hannibal r. Hannibal, etc., R. Co., 49
Mo. 480; Little Miami, etc., R. Co. v. Dayton,
23 Ohio St. 510.

Although the opening of a street will he
an inconvenience to the railroad company
whose track will be crossed thereby, it cannot
prevent the crossing, where it will not destroy

any franchises of the company. Philadelphia,

etc., R. Co. r. Philadelphia, 9 Phila. (Pa.)

563.

If there is not a mere crossing, permitting

of a concurrent use for highway and railroad

purposes, but the laying out of the street

or highway also involves the taking of prop-

erty of the railroad company the occupation

of which must necessarily be exclusive, such
as grounds used for a station-house, engine-

house, turn-tables, and the like, express legis-

lative authority is necessary. New Jersey

Southern R. Co. v. Long Branch Com'rs, 39

N. J. L. 28; Albany Northern R. Co. v.

Brownell, 24 N. Y. 345.

[VI, D, 4, a]
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merely to the iron or railway,*" and the track may embrace one or more single

tracks,*' including turnouts and switches,'^ or in other words whatever may fairly

be regarded as the roadway; ^^ but it should be Umited to the tracks used for

public traffic,** and does not include tracks constituting a yard or place devoted
to the switcliing and storing of cars and making up of trains,*' or grounds used
for depots, freight-houses, engine-houses, turn-tables, and other terminal struct-

ures, *° or in other words property not properly admitting of a concurrent use for

highway and railroad purposes.*^ In Maine the statute expressly prohibits the

laying out of a way across property of a railroad company used for station pur-

poses.** Any statutory regulations or restrictions in regard to the construction

of streets or highways across railroads must be compUed with,*' such as that a

street or highway shall not be constructed across a railroad within a given dis-

tance of another highway crossing,"" that before the street or highway is con-

structed municipal authorities must obtain authority therefor from the county
commissioners,"' or give notice to the railroad company and afford it an oppor-

tunity to be heard upon the question of necessity,"^ and that if it be decided by
the municipal authorities that the crossing is necessary the railroad commis-
sioners shall, before other proceedings are taken, determine the character of the

crossing; "^ and under the New York statute the railroad company has a right

of appeal to the appellate division of the supreme court from the decision of the

municipal authorities as to the necessity for the crossing."*

b. Charaeter of Crossing. Where a street or highway is laid out across a

railroad it should be so located and constructed as not unnecessarily to injure

the railroad;"" but in the absence of statute it seems that it may be constructed

80. Delaware, etc.. Canal Co. v. Whitehall,
90 N. Y. 21.

81. Boston, etc., E. Co. v. Greenbush, 52
N. Y. 510; Albany Northern R. Co. v.

Brownell, 24 N. Y. 345.

82. Delaware, etc.. Canal Co. v. Whitehall,
90 N. Y. 21; Boston, etc., R. Co. v. Green-
bush, 52 N". Y. 510.

83. Boston, etc., E. Co. v. Greenbush, 32
N. Y. 510.

84. Eoehester, etc., E. Co. v. Rochester, 17

N. Y. App. Div. 257, 45 N. Y. Suppl. 687.

85. People v. New York Cent., etc., E.
Co., 156 N. Y. 570, 51 N. E. 312 Ireversing

25 N. Y. App. Div. 632, 50 N. Y. Suppl.
1132] ; Eoehester, etc., R. Co. v. Rochester,
17 N. Y. App. Div. 257, 45 N. Y. Suppl. 687.

The mere fact that the tracks are used for

switching or making up trains, if also used
for the passing of trains, does not relieve

them from the operation of the statute. Bos-
ton, etc., R. Co. V. Greenbush, 52 N. Y. 510.

86. People v. New York Cent., etc., R. Co.,

156 N. Y. 570, 51 N. E. 312 [reversing 25
N. Y. App. Div. 632, 50 N. Y. Suppl. 1132];
Albany Northern E. Co. v. Brownell, 24 N. Y.
345 ; Eoehester, etc., E. Co. v. Eoehester, 17

N. Y. App. Div. 257, 45 N. Y. Suppl. 687.

See also Prospect Park, etc., E. Co. v. Wil-
liamson, 91 N. Y. 552.

87. Albany Northern E. Co. v. Brownell,
24 N. Y. 345.

88. Atlantic, etc., E. Co.'s Appeal, 100 Me.
430, 62 Atl. 141, holding that "station pur-

poses " include such grounds at the station

as are convenient, necessary, and actually

used by the railroad company for approaches
and exits for the public, for the location of

depots and other necessary buildings for

[VI, D, 4, a]

railroad purposes, sidings for passing trains,

and storing cars and switches and places

where passengers may get on and off trains

and goods may be loaded and unloaded.
89. Com. V. Haverhill, 7 Allen (Mass.)

523; In re Ludlow St., 172 N. Y. 542, 65
N. E. 494 [affirming 59 N. Y. App. Div.

180, 68 N. Y. Suppl. 10461.
90. New York, etc., E. Co. v. Capner, 49

N. J. L. 555, 9 Atl. 781; New Egypt, etc.,

R. Co. V. Drummond, 45 N. J. L. 511.

The distance between the crossings must
be determined by considering the width of

the crossings and not the width of the high-
ways elsewhere. New Egypt, etc., R. Co. v.

Drummond, 45 N. J. L. 511.
91. Com. r. Haverhill, 7 Allen (Mass.)

523.

92. In re Ludlow St., 172 N. Y. 542, 65
N. E. 494 [affirming 59 N. Y. App. Div. 180,

68 N. Y. Suppl. 1046], holding that the re-

quirement as to notice and opportunity to

be heard applies to proceedings commenced
before the passage of the act, under a city

charter which did not require such notice,

where the petition was not acted upon until
after the act took effect.

93. People i. New York Cent., etc., R. Co.,

31 N. Y. App. Div. 334, 52 N. Y. Suppl. 234
[affirmed in 158 N. Y. 410, 53 N. E. 166].
94. Matter of North Third Ave., 32 N. Y.

App. Div. 394, 53 N. Y. Suppl. 46. See also
Matter of North Third Ave., 30 N. Y. App.
Div. 256, 51 N. Y. Suppl. 353. Compare
People r. Delaware, etc., E. Co., 11 N. Y.
App. Div. 280, 42 N. Y. Suppl. 1011 [af-
firmed in 159 N. Y. 545, 54 N. E. 1093].

95. Northern Cent. R. Co. v. Baltimore,
46 Md. 425.
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in whatever maimer will not unnecessarily injure the railroad,"" and may be con-

structed across the railroad at grade. *^ A statute providing that the street or

highway may be constructed "over or across" the railroad authorizes the public

authorities at their election to construct the same across the railroad at grade/*
and the right to cross at grade is not affected by a requirement that they shall

restore the railroad crossing to its former state or so as not to have impaired its

usefulness.^" Grade crossings are, however, dangerous and may be prohibited

by the legislature,' and while this is in some cases done in express terms,^ a statute

requiring the crossing to be "under or over" the railroad contemplates a crossing

at a different level and prohibits a grade crossing.^ Statutes prohibiting the
construction of streets or highways across railroads at grade apply to highways
located and even partly constructed prior to the statute, if not fully completed
for use by the pubhc at the place of crossing,* and to crossings incidental to the
relocation of an existing highway,^ and apply notwithstanding the railroad com-
pany may consent to a crossing of its tracks at grade," or a grade crossing would be
more convenient to the public'

e. Construction and Maintenance of Crossing. In the absence of statute

a raUroad company cannot be required to construct and maintain crossings where
a street or highway is made across its right of way after the construction of the

railroad,^ there being no common-law duty on the part of the railroad company
in such cases to construct crossings or bridges or approaches thereto ;

" but such

96. See Central Vermont R. Co. «. Eoyal-
ton, 58 Vt. 234, 4 Atl. 868.

97. Ligonier Valley R. Co. v. Latrobe, 216
Pa. St. 221, 65 Atl. 548; Philadelphia, etc.,

E. Co. V. Upper Darby Tp., 202 Pa. St. 429,
51 Atl. 1030; Cincinnati, etc., R. Co. v. Mor-
gan County, 143 Fed. 798, 75 C. C. A. 56.

98. Illinois Cent. R. Co. v. Chicago, 141
111. 586, 30 N. E. 1044, 17 L. R. A. 530, hold-

ing further that in such a ease a court of

equity has no authority to interfere with the

exercise of such discretion and order a, cross-

ing by means of a viaduct.
99. Illinois Cent. R. Co. v. Chicago, 141

111. 586, 30 N. E. 1044, 17 L. R. A. 530.

1. New York, etc., R. Co. v. Waterbury, 55
Conn. 19, 10 Atl. 162.

2. New York, etc., R. Co. v. New Haven,
70 Conn. 390, 30 Atl. 597; New York, etc.,

R. Co. V, Waterbury, 55 Conn. 19, 10 Atl. 162.

The Massackasetts statute provides that
the crossing may be at grade if the county
commissioners shall determine that the public
necessity requires such a crossing but not
otherwise (Old Colony R. Co. «. Fall River,

147 Mass. 455, 18 N.'E. 425) ; and the stat-

ute applies to a petition for the laying out
of a highway pEnamg at the time of its pas-

sage (Old Colony, etc., R. Co. v. Plymouth
County Com'r.s, 11 Gray 512).

In Pennsylvania the act of 1901 prohibits

the construction thereafter of highways across

a railroad at grade except by permission of

the court of common pleas (Pennsylvania R,
Co. v.. Bogert, 209 Pa. St. 589, 59 Atl. 800

;

In re Mifflinville Bridge, 206 Pa. St. 420, 55

Atl. 1122) ; and such permission should not
be granted unless it is shown that under the

circumstances a grade crossing is necessary
(Pennsylvania R. Co. ». Bogert, supra).
3. Boston, etc., R. Co. v. Lawrence, 2 Al-

len (Mass.) 107; Central Vermont R. Co. v.

Eoyalton, 58. Vt 234, 4 Atl. 868.

A provision that the highway " may " be
constructed so as to pass " under or over

"

the railroad will be construed as " must

"

and prohibits a crossing at grade. Central

Vermont R. Co. v. Royalton, 58 Vt. 234, 4
Atl. 868.

4. New York, etc., R. Co. v. New Haven,
70 Conn. 390, 30 Atl. 597; New Y'ork, etc.,

R. Co. V. Waterbury, 55 Conn. 19, 10 Atl.

162.

But if a street is established and regularly

laid out several years prior to the taking ef-

fect of an act prohibiting grade crossings ex-

cept when allowed by the court, the statute

does not apply, although up to that time the

crossing was not planked or what it should
have been to meet the public requirements as

to convenience. Ligonier Valley R. Co. v.

Latrobe, 216 Pa. St. 221, 65 Atl. 548.

5. Pennsylvania R. Co. v. Bogert, 209 Pa.
St. 589, 59 Atl. 100 ; In re MiiHinville Bridge,

206 Pa. St. 420, 55 Atl. 1122.

6. New York, etc., R. Co. v. Waterbury, 55
Conn. 19, 10 Atl. 162.

7. Pennsylvania R. Co. v. Bogert, 209 Pa.

St. 589, 59 Atl. 100.

8. Albia v. Chicago, etc., R. Co., 102 Iowa
624, 71 N. W. 541.

9. O'Pallon v. Ohio, etc., E. Co., 45 111.

App. 572; Northern Cent. R. Co. v. Baltimore,

46 Md. 425 ; State v. Wilmington, etc., R. Co.,

74 N. C. 143. But see State v. St.. Paul, etc.,

R. Co., (Minn. 1906) 108 N. W. 261.

On change of location of crossing.— Where
an existing crossing which it is the duty of

the railroad company to repair is, after con-

struction of the railroad, changed to a differ-

ent place by common consent of the com-

pany and the public, so that the new crossing

is merely a substitute for the old one, it is

the duty of the railroad company to keep

such crossing in repair. People v. Chicago,

etc., R. Co., 67 111. 118.

[VI, D, 4, e]
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duty being upon the public authorities by whom the street is established and
constructed,"* and there are a few decisions to the effect that the railroad company
cannot constitutionally be required by statute to do so without compensation."
The great weight of authority, however, is that the legislature may under the
police power of the state," or a right reserved to alter or amend the railroad

charter," require railroad companies at their own expense to construct and main-
tain crossings where streets or highways are estabUshed across a railroad already

constructed," or to pay a portion of such expense,'^ and that the rule applies to

crossings by means of a bridge or viaduct as well as to crossings at grade,'" and
that the right to enforce such a requirement as a police regulation cannot be
divested by any contract between a municipality and a railroad company.'' It

has even been held that the railroad company may be required, to construct and
maintain that portion of the highway within the limits of its right of way ; " but on
the contrary it has been held that the pubUc authorities should construct and main-
tain that portion of the highway within the limits of the right of way which they
would have been required to build if the railroad had not been constructed," or that
the expense thereof should be included in the estimate of damages to the railroad

company,^" notwithstanding the statute in terms imposes this duty upon the rail-

10. Boston, etc., E. Co. v. Cambridge, 159
Mass. 283, 34 N. E. 382; Chester v. Phila-
delphia, etc., E. Co., 3 Walk. (Pa.) 368.

Discontinuance and reestablishment of
highway.— Where a railroad company re-

quired by law to construct a bridge at the
crossing of an existing highway constructed
its road across a turnpike after the turnpike
had been discontinued by the legislature and
before it was reestablished as a public high-
way, during which time it existed as an open
way de facto, it was held that a continuous
existence as a public highway was not essen
tial and that it was the duty of the railroad
company and not the public authorities to

construct the bridge at tiie crossing. Cam-
bridge V. Charlestown Branch E. Co., 7 Mete.
(Mass.) 70.

11. Illinois Cent. E. Co. v, Bloomington,
76 111. 447 ; State v. Shardlow, 43 Minn. 524,
46 N. W. 74; State v. Hennepin County Dist.

Ct., 42 Minn. 247, 44 N. W. 7, 7 L. E. A.
121.

12. Chicago, etc., E. Co. v. Chicago, 140
111. 309, 29 N. E. 1109; State v. St. Paul, etc.,

E. Co., (Minn. 1906) 108 N. W. 261; Illinois

Cent. E. Co. v. Copiah County, 81 Miss. 685,
33 So. 502; Chicago, etc., E. Co. ;;. Chicago,
166 U. S. 226, 17 S. Ct. 581, 41 L. ed. 979.

13. New York, etc., E. Co. v. Waterbury,
60 Conn. 1, 22 Atl. 439.

14. Illmois.— Chicago, etc., E. Co. v. Chi-
cago, 140 111. 309, 29 N. E. 1109; O'Fallon v.

Ohio, etc., E. Co., 45 111. App. 572.
Indiana.—Lake Erie, etc., E. Co. v. Shelley,

163 Ind. 36, 71 N. E. 151.

Maine.—Boston, etc., E. Co. v. York County
Com'rs, 79 Me. 386, 10 Atl. 113; Portland,
etc., E. Co. V. Deering, 78 Me. 61, 2 Atl. 670,
57 Am. Eep. 784.

Minnesota.— State v. Northern Pac. E. Co.,

98 Minn. 429, 108 N. W. 269; State v. St.
Paul, etc., E. Co., (1906) 108 N. W.
261 [disapproving on this point State v. Hen-
nepin County Dist. Ct., 42 Minn. 247, 44
N. W. 7, 7 L. E. A. 121].
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AIi.<ssissippi.—Illinois Cent. E. Co. v. Copiah
County, 81 Miss. 685, 33 So. 502.
Nebraska.— Missouri Pac. E. Co. v. Cass

Countv, 76 Nebr. 396, 107 N. W. 773; State
V. Chicago, etc., E. Co., 29 Nebr. 412, 45 N. W.
469.

Tennessee.— Harriman v. Southern E. Co-
lli Tenn. 538, 82 S. W. 213.

Tesais.— Gulf, etc., E. Co. v. Milam Countv,
90 Tex. 355, 38 S. W. 747.

United Slates.— Chicago, etc., E. Co. v.

Chicago, 166 U. S. 226, 17 S. Ct. 581, 41 L. ed.

979.

See 41 Cent. Dig. tit. " Eailroads," §§ 287,
2S8.

15. New York, etc., E. Co. v. Waterbury,
60 Conn. 1, 22 Atl. 439.

16. State V. St. Paul, etc., E. Co., (Minn.
1906) 108 N. W. 261; Illinois Cent. E. Co.

V. Copiah County, 81 Miss. 685, 33 So. 502;
Harriman v. Southern E. Co., Ill Tenn. 538,
82 S. W. 213. But see Albia v. Chicago, etc..

E. Co., 102 Iowa 624, 71 N. W. 541, holding
that a statutory requirement that the rail-

road company shall construct " good, suffi-

cient, and safe crossings " is applicable as

regards streets and highways established after

the construction of the railroad only to grade
crossings, and that it does not impose such
duty in the case of crossings over the road
requiring the construction of a bridge or

viaduct.

17. State r. Northern Pac. E. Co., 98 Minn.
429, 108 N. W. 269; State v. St. Paul, etc.,

E. Co., (Minn. 1906) 108 N. W. 261.
18. Boston, etc., E. Co. v. York County

Com'rs, 79 Me. 386, 10 Atl. 115; Portland,
etc., E. Co. V. Deering, 78 Me. 61, 2 Atl. 670,
57 Am. Eep. 784.

19. People V. Lake Shore, etc., E. Co., 52
Mich. 277, 17 N. W. 841; Missouri Pac. R.
Co. V. Cass County, 76 Nebr. 386, 107 N. W.
773; State v. Chicago, etc., E. Co., 29 Nebr.
412, 45 N. W. 469.

20. Missouri Pac. E. Co. v. Cass County,
76 Nebr. 396, 107 N. W. 773.
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road company/' and that the legislature cannot constitutionally require the
railroad company to construct at its own expense all that portion of the highway
within the limits of the railroad right of way.^^ In some cases it has been held
without expressly or necessarily deciding as to the power of the legislature, that
particular statutes relating to the construction and maintenance of crossings

were not intended to apply to streets and highways laid out across a railroad

already constructed;^^ but a majority of the statutes have been construed as

applying to such cases,^* although since the duty imposed thereby exists solely

by reason of the statute, it should not be extended beyond the fair import of the

language used.^^ Where the statutes are held applicable and their validity sus-

tained, the expense of constructing and maintaining a crossing is not to be con-

sidered or included in estimating the railroad company's damages for the con-

demnation of a right of way across its tracks.^" Where the action of the public-

authorities in laying out the highway across the railroad is unauthorized, the
railroad company cannot be required to construct and maintain a crossing.^''

21. Missouri Pac. R. Co. v. Cass County,
76 >febr. 39fi, 107 N. W. 773.

23. People v. Lake Shore, etc., E. Co., 52
Midi. 277, 17 N. W. 841.

23. Arkansas.— Prairie County v. Fink, 65
Ark. 492, 47 S. W. 301.

Kansas.—^Eock Creek Tp. v. St. Joseph,
etc., E. Co., 43 Kan. 543, 23 Pac. 585.

Louisiana.— State v. Morgan's Louisiana,
etc., R., etc., Co., Ill La. 120, 35 So. 482.

North Carolina.—State v. Wilmington, etc.,

E. Co., 74 N. C. 143.

Wisconsin.— Chicago, etc^, E. Co. v. Mil-
waukee, 97 Wis. 418, 72 N. W. 1118.

See 41 Cent. Dig. tit. " Eailroads," §§ 287,

288.

Where the statutory provisions are conflict-

ing, as where a railroad charter requires it

to construct bridges or passages "where any
road now in use " shall cross the same, and
further provides that the company shall be
subject to the provisions of the charter of

another company, which charter requires the

construction of bridges or passages at the

crossing of any road " now or hereafter laid

out," a court of equity will not require the

railroad company to construct a bridge or

passage, the legal right not being clear and
it further appearing that the street was not

in use, and that such requirement would im-

pose a large expense upon the railroad com-
pany, ilaekensack Imp. Commission v. New
Jersey Midland R. Co., 22 N. J. Eq. 94.

24. Georgia.— Cleveland v. Augusta, 102

6a. 233, 29 S. E. 584, 43 L. R. A. 638.

Illinois.— Chicago, etc., R. Co. t>. Chicago,

140 111. 309, 29 N. E. 1109; Illinois Cent. R.

Co. V. Paradise Highway Com'rs, 61 111. App.
203.

Indiana.— Cincinnati, etc., R. Co. v. Con-
nersville, 170 Ind. 316, 83 N. E. 503; Lake
frie, etc., R. Co. v. Shelley, 163 Ind. 36, 71
N. E. 151; Baltimore, etc., R. Co. v. State,

159 Ind. 510, 65 N. E. 508; Evansville, etc.,

R. Co. V. State, 149 Ind. 276, 49 N. E. 2;

Louisville, etc., R. Co. v. Smith, 91 Ind. 119.

Kentucky.— Com. v. Louisville, etc., R. Co.,

109 Ky. 59, 58 S. W. 478, 702, 22 Ky. L. Rep.
572.

Maine.— Boston, etc., R. Co. v. York

County Com'rs, 79 Me. 386, 10 Atl. 113;

Portland, etc., R. Co. v. Deering, 78 Me. 61,

2 Atl. 670, 57 Am. Rep. 784.

Minnesota.— State v. St. Paul, etc., R. Co.,

98 Minn. 380, 108 N. W. 261.

Mississippi.— Illinois Cent. R. Co. v.

Swalm, 83 Miss. 631, 36 So. 147; Illinois

Cent. R. Co. v. Copiah County, 81 Miss. 685,

33 So. 502. ,

Nebraska.— Missouri Pac. E. Co. v. Cass
County, 76 Nebr. 396, 107 N. W. 773; State

V. Chicago, etc., R. Co., 29 Nebr. 412, 45 N. W.
469.

Tennessee.— Harriman v. Southern R. Co.,

Ill Tenn. 538, 82 S. W. 213.

Texas.—Gulf, etc., R. Co. v. Milam County,
90 Tex. 355, 38 S. W. 747. But see San An-
tonio, etc., R. Co. V. Belt, 24 Tex. Civ. App.
281, 59 S. W. 607.

See 41 Cent. Dig. tit. "Railroads," §§ 287,

288.

A highway acquired by prescription is

within the application of the statutes re-

quiring railroad companies to make and
maintain crossings. Texas, etc., R. Co. v.

Kaufman County, 17 Tex. Civ. App. 251, 42
S. W. 586.

25. O'Fallon v. Ohio, etc., R. Co., 45 111.

App. 572.

26. Illinois.— Chicago, etc., R. Co. v. Chi-
cago, 140 111. 309, 29 N. E. 1109.

Indiana.—^Lake Erie, etc., R. Co. v. Shelley,

163 Ind. 36, 71 N. E. 151.

Maine.— Boston, etc., R. Co. v. York
County Com'rs, 79 Me. 386, 10 Atl. 113.

Texas.— Gulf, etc., R. Co. v. Milam County,
90 Tex. 355, 38 S. W. 747.

United States.— Chicago, etc., R. Co. v.

Chicago, 166 U. S. 226, 17 S. Ct. 581, 41 L.

ed. 979.

See 41 Cent. Dig. tit. "Railroads," §§ 287,

288.

Where the railroad company is required to>

pay a portion of the expense of a crossing,

such portion is not to be included in its esti-

mate of damages. New York, etc., E. Co. v.

Waterbury, 60 Conn. 1, 22 Atl. 439.

27. Chapin v. Maine Cent. E. Co., 97 Me.
151, 53 Atl. 1105, holding that where the-

statute authorizing a municipality to lay out

[VI, D, 4, e]



288 [33 Cyc] RAILROADS

In Massachusetts it is provided by statute that all the expenses incident to the
construction and maintenance of a way across a railroad shall be borne by the

county, city, town, or other owner thereof, but that if the crossing be at grade

the railroad company shall at its own expense guard and protect the rails so as

to secure a safe and easy passage across its road,^* and the statute is given prac-

tical effect by including the expense for which the railroad company is not hable

in its estimate of damages; ^° but if the railroad company refuses to do the neces-

sary work, it cannot prevent the pubhc authorities from going upon its right of

way and performing the work in any suitable manner.""

5. Change After Construction of Railroad— a. In General. The legis-

lature may compel a railroad company after the construction of its road to make
whatever changes in regard to the crossing of streets and highways the pubhc
safety and convenience may reasonably require,^' or may delegate to municipal

corporations the power of requiring such changes,"^ or act through the instni-

mentahty of a commission ;^^ and any such changes falling properly within the

police power of the state may be required to be made at the sole expense of the

railroad company,'^ or a municipahty in which the crossing is located may be
required to pay a portion of the expense.^^ So also the duty of maintaining and
keeping in repair suitable crossings and of restoring highways crossed so as not
to impair their usefulness, is a continuing duty,^° and it frequently happens that

a crossing or mode of restoration originally sufficient may become insufficient by
reason of subsequent conditions, increased travel, character of vehicles used,

and the like,"' in which case it is the duty of the railroad company to do whatever
the public convenience and necessity may require in order to meet such conditions,""

a street expressly provides that it sliall

not be laid across the tracks of a certain
railroad company, without the consent of

such company, and such consent is not ob-
tained, the railroad company cannot be re-

qviired to construct and maintain a crossing.

28. Old Colony R. Co. r. New Bedford, 188
Mass. 234, 74 N. E. 468; Boston, etc., R. Co.

r. Cambridge, 159 Mass. 283, 34 N. E. 382;
Old Colony E. Co. r. Fall River, 147 Mass.
455, 18 N. E. 425; Scanlan v. Boston, 140
Mass. 84, 2 N. E. 787.

Construction and application of statute.

—

The intention of the statute is to impose upon
the city or other corporation authorized to

maintain the way the expense of constructing
and maintaining it up to the outer line of the
railroad tracks, or so near their foundation
as not to interfere with them, and upon the

railroad company the expense of the crossing
between these lines (Old Colony R. Co. v.

Fall River, 147 Mass. 455, 18 N. E. 425);
and it is held that where the railroad company
has two parallel tracks near together, it

must keep in repair the space between the

two lines of tracks (Scanlan v. Boston, 149
Mass. 84, 2 N. E. 787); and that the pro-

vision imposing the expense of constructinjr

and maintaining the highway at the cross-

ing upon the public authorities applies only
to the laying out of a new highway and not
to the mere widening of an existing way
(Carter r. Boston, etc., R. Corp., 139 Mass.
525, 2 N. E. 101).

39. Boston, etc., R. Co. v. Cambridge, 159

Mass. 283, 34 N. E. 382.

30. Old Colony R. Co. v. Fall River, 147
Mass. 455, 18 N. E. 425.

[VI, D, 4, e]

31. People t. Union Pac. R. Co., 20 Colo.

186, 37 Pac. 610; New England R. Co. r.

Railroad Com'rs, 171 Mass. 135, 50 N. E.

549 ; Boston, etc., R. Co. r. Hampden County
Com'rs, 164 Mass. 551, 42 N. E. 100; Fitch-

burg R. Co. f. Grand Junction R., etc., Co..

4 Allen (Mass.) 198; New York, etc., R. Co.

V. Bristol, 151 U. S. 556, 14 S. Ct. 437, 38

L. ed. 269.

32. People f. Union Pac. R. Co., 20 Colo.

186, 37 Pac. 610.

33. New York, etc., R. Co. t. Bristol, 151

U. S. 556, 14 S. Ct. 437, 38 L. ed. 269; To-

ronto V. Grand Trunk R. Co., 37 Can. Sup.
Ct. 232.

34. New York, etc., R. Co. v. Bristol, 151
U. S. 556, 14 S. Ct. 437, 38 L. ed. 269.

35. Toronto v. Grand Trunk R. Co., 37
Can. Sup. Ct. 232.

36. People v. Union Pac. R. Co., 20 Colo.

186, 37 Pac. 610; State v. St. Paul, etc., E.
Co., 35 Minn. 131, 28 N. W. 3, 59 Am. Rep.
313; Hatch v. Svracuse, etc., R. Co., 50 Hun
(N. Y.) 64, 4 N. Y. Suppl. 509; Charlottes-
ville V. Southern R. Co., 97 Va. 428, 34 S. E.
98.

37. Burritt r. New Haven, 42 Conn. 174;
Atchison, etc., R. Co. v. Henry, 57 Kan. 154,

45 Pac. 576; State r. St. Paul, etc., R. Co.,

35 Minn. 131, 28 N. W. 3, 59 Am. Rep. 313;
Newark v. Erie R. Co., (N. J. Ch. 1907) 68
Atl. 413.

38. Connecticut.— Burritt v. New Haven,
42 Conn. 174.

Georqia.— Cleveland v. Augusta, 102 Ga.
233, 29 S. E. 584, 43 L. R. A. 638.

Kansas.— Atchison, etc., R. Co. v. Henry,
57 Kan. 154, 45 Pac. 576.
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and it may be compelled by appropriate proceedings to do so,^" or held liable

in damages for resulting injuries.*" Changes within the application of the
foregoing rules have been held to include the construction of a bridge or via-

duct at a crossing formerly constructed at grade/^ with the necessary excava-
tions, embankments, and approaches therefor," the widening of a crossing or its

approaches to make it sufhcieht to accommodate the increased amount of travel

or character of vehicles used,^ the widening of a bridge and its approaches,** the
widening of the space where the street or highway passes imder a railroad,*^ and
the removal therefrom of pillars or abutments which reduce the width or obstruct

the use of the highway,*" the alteration of a railroad bridge so as to prevent the
discharge of water upon a street below,*' lowering the grade of a railroad con-

structed upon an embankment to the level of a street,** or the changing of the
grade of the raihoad in order to conform to a change in the grade of a street;*'

but it is not the duty of a railroad company to strengthen or reconstruct a bridge

Massachusetts.— Cooke v. Boston, etc., K.
Corp., 133 Mass. 185.

Minnesota.— State v. Minneapolis, etc., R.
Co., 39 Minn. 219, 39 N. W. 153; State v.

St. Paul, etc., R. Co., 35 Minn. 131, 28
N. W. 3, 59 Am. Rep. 313.

New Jersey.— Newark v. Erie R. Co., ( Ch.

1907) 68 Atl. 413; Metuchen v. Pennsyl-
vania R. Co., 71 N. J. Eq. 404, 64 Atl. 484.

Wew York.— Hatch i). Syracuse, etc., R.
Co., 50 Hun 64, 4 N. Y. Suppl. 509.

Virginia.— Charlottesville v. Southern R.
Co., 97 Va. 428, 34 S. E. 98.

United States.— Indiana v. Lake Erie, etc.,

R. Co., 83 Fed. 284.

See 41 Cent. Dig. tit. "Railroads," §§ 291,

292.

39. State v. Minneapolis, etc., R. Co., 39
Minn. 219, 39 N. W. 153; Newark v. Erie

R. Co., (N. J. Ch. 1907) 68 Atl. 413;
Metuchen v. Pennsylvania R. Co., 71 N. J.

Eq. 404, 64 Atl. 484 ; Hatch v. Syracuse, etc.,

R. Co., 50 Hun (N. Y.) 64, 4 N. Y. Suppl.

509; Indiana v. Lake Erie, etc., R. Co.,

83 Fed. 284.
A court of chancery may compel railroad

companies whose roads cross streets at grade

and whose charters contain appropriate pro-

visions to elevate or depress their tracks or

the highways crossing them (Newark v. Erie

R. Co., (N. J. Ch. 1907) 68 Atl. 413;
Newark v. New Jersey Cent. R. Co., {N. J.

Ch. 1907) 67 Atl. 1009) ; but such require-

ments should not be made where it will in-

volve a large expense to the railroad com-
pany unless the crossing is peculiarly danger-

ous (Newark v. New Jersey Cent. R. Co.,

supra).
40. Cooke 0. Boston, etc., R. Co., 133 Mass.

185.

41. People «'. Union Pac. R. Co., 20 Colo.

186, 37 Pac. 610; Burritt v. New Haven, 42

Conn. 174; State v. Minneapolis, etc., R. Co.,

39 Minn. 219, 39 N. W. 153; State v. St.

Paul, etc., R. Co., 35 Minn. 131, 28 N. W.
3, '59 Am. Rep. 313 ; Newark v. Erie R. Co.,

(N. J. Ch. 1907) 68 Atl. 413.

Abolition of grade crossings generally see

infra, VI, D, 5, b.

43. Burritt v. New Haven, 42 Conn. 174;
State V. St. Paul, etc., R. Co., 35 Minn. 131,

28 N. W. 3, 59 Am. Rep. 313.

43. Atchison, etc., R. Co. v. Henry, 57 Kan.

[19]

154, 45 Pac. 576; Indiana v. Lake Erie, etc.,

R. Co., 83 Fed. 284.
44. Charlottesville v. Southern R. Co., 97

Va. 428, 34 S. E. 98.

45. New England R. Co. V. Railroad Com'rs,

171 Mass. 135, 50 N. E. 549; Metuchen v.

Pennsylvania R. Co., (N. J. Ch. 1906) 64
Atl. 484; Hatch v. Syracuse, etc., R. Co.,

50 Hun (N. Y.) 64, 4 N. Y. Suppl. 509.

46. Metuchen v. Pennsylvania R. Co.,

(N. J. Ch. 1906) 64 Atl. 484; Hatch V.

Syracuse, etc., R. Co., 50 Hun (N. Y.) 64,

4 N. Y. Suppl. 509; Elyria v. Lake Shore,

etc., R. Co., 23 Ohio Cir. Ct. 482.

Although the municipality authorizes the
erection of abutments which lessen the width
of the street, the railroad company may be

compelled to remove them, since the munici-
pality has no right to authorize such an
obstruction to the public travel. Elyria v.

Lake Shore, etc., R. Co., 23 Ohio Cir. Ct.

482. See also Delaware, etc., R. Co. V. Buf-
falo, 158 N. Y. 266, 478, 53 N. E. 44, 533

[affirming 4 N. Y. App. Div. 562, 38 N. Y.
Suppl. 510].
47. Boston, etc., R. Co. v. Hampden County,

164 Mass. 551, 42 N. E. 100.

48. Chicago, etc., R. Co. v. Noblesville, 159
Ind. 237, 64 N. E. 860; Houston, etc., R.
Co. V. Dallas, 98 Tex. 396, 84 S. W. 648,

70 L. R. A. 850 [reversing (Civ. App.
1904) 78 S. W. 525].
Reasonableness and practicability of change.— While it is within the police power of a

municipality to require a railroad company
to lower the level of its tracks at crossings

to conform to the grade of streets, an ordi-

nance so requiring cannot be sustained if it

is manifestly unreasonable in imposing
burdens upon the railroad company which
are entirely disproportionate to the benefits

to the public or if a compliance with the
ordinance would be impracticable. Houston,
etc., R. Co. V. Dallas, 98 Tex. 396, 84 S. W.
648, 70 L. R. A 850 [reversing (Civ. App.
1904) 78 S. W. 525].
49. Cleveland v. Augusta, 102 Ga. 233, 29

S. E. 584, 43 L. R. A. 638, holding that it

is the duty of a railroad company at its

own expense to alter the grade of its track
and crossing to conform to a change in the

grade of a street, although it involves the
raising of the grade of its track several feet

[VI, D, 5, a]
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which is sufficiently strong and suitable for the ordinary highway traffic, so as

to make it suitable for the additional use of a street railway; ^ nor, in the absence

of express legislative requirement, can a railroad company be required to change

the location of its road in order to avoid frightening horses on a parallel highway,

where the road was lawfully located and the only change of condition is that a

greater number of persons are exposed to the danger and that the danger is increased

by reason of the greater speed and number of trains.^^

b. Abolition and Removal of Grade Crossings. The legislature may as a

pohce regulation for the pubhc safety,^^ or imder a power reserved to alter or

amend a railroad charter,^^ require the abohtion of existing crossings at grade

between streets or highways and raUroads, so that the one shall pass over or imder
the other by means of a bridge, viaduct, or undercrossing,^ or may authorize a

mimicipaUty to require such change,^^ or it may act through the instrumentahty

of a commission,^" which may be either general or special,^' and may require that

the expense of such change may be paid either by the railroad company or the

county, township, or municipality where the crossing is situated or in part by

for a distance of several hundred yards on
either side of the approaches to the street.

50. People v. Adams, 88 Hun (N. Y.) 122,

34 N. Y. Suppl. 579 [affirmed in 147 N. Y.
722, 42 N. E. 725] ; Conshohockeu R. Co. v.

JPennsylvania R. Co., 15 Pa. Co. Ct. 445;
Briden v. New York, etc., R. Co., 27 R. I.

S69, 65 Atl. 315. See also Carolina Cent. R.
Co. V. Wilmington St. R. Co., 120 N. C. 520,

26 S. E. 913.

The only duty to strengthen the bridge
would be where, by reason of increase in

the amount of travel, or by greater weight
of vehicles in use, or for any other reason,
the bridge becomes insufficient for ordinary
highway traffic. Briden v. New York, etc.,

R. Co., 27 R. I. 569, 65 Atl. 315.
51. State V. New Haven, etc., R. Co., 45

Conn. 331.

52. New York, etc., R. Co.'s Appeal, 62
Conn. 527, 26 Atl. 122; Woodruff v. New
York, etc., R. Co., 59 Conn. 63, 20 Atl. 17;
Westbrook's Appeal, 57 Conn. 95, 17 Atl.

368; Norwood r. New York, etc., R. Co.,

101 Mass. 259, 37 N. E. 199; New York, etc.,

R. Co. V. Bristol, 151 U. S. 556, 14 S. Ct.

437, 38 L. ed. 269.
53. New York, etc., R. Co.'s Appeal, 62

Conn. 527, 26 Atl. 122; Norwood r. New
York, etc., R. Co., 161 Mass. 259, 37 N. E.
199; New York, etc., R. Co. v. Bristol, 151
U. S. 556, 14 S. Ct. 437, 38 L. ed. 269.

54. Colorado.— People v. Union Pac. R.
Co., 20 Colo. 186, 37 Pac. 610.

Connecticut.— New York, etc., R. Co.'s

Appeal, 62 Conn. 527, 26 Atl. 122; Wood-
ruff V. New York, etc., R. Co., 59 Conn. 63,

20 Atl. 17; Westbrook's Appeal, 57 Conn.
95, 17 Atl. 368; Woodruff v. Catlin, 54 Conn.
277, 6 Atl. 849.

Massachusetts.— Norwood ;'. New York,
etc., R. Co., 161 Mass. 259, 37 N. E. 199.

lifew York.— Matter of Boston, etc., R. Co.,

64 N. Y. App. Div. 257, 72 N. Y. Suppl. 32
[affirmed in 170 N. Y. 619, 63 N. E.
1115].

United States.— New York, etc., R. Co. v.

Bristol, 150 U. S. 556, 14 S. Ct. 437, 38

L. ed. 269.

[VI, D, 5, a]

See 41 Cent. Dig. tit. " Railroads," §§ 293,

294.
55. People v. Union Pac. R. Co., 20 Colo.

186, 37 Pac. 610.

Validity of ordinance.—^An ordinance requir-

ing a railroad company to construct viaducts

at street crossings is not void for uncertainty

because it is in general terms, and does not

specify the details of the work, since the

plans and specifications for the work, pre-

pared by the authority of the city council,

will supplement the ordinance. Burlington,

etc., R. Co. V. People, 20 Colo. App. 181,

77 Pac. 1026.
Entire vacation of grade crossing unneces-

sary.— Where a municipality, pursuant to

legislative authority, requires a railroad

company to construct a bridge or viaduct

for a street at a former grade crossing, it

is not necessary that the street below shall

be given over entirely to the use of the

railroad company or vacated, but if this

would inconvenience a large number of peo-

ple it may require a bridge or viaduct for a
part of the width of the street and leave

the balance so as to be used at grade. Peo-
ple V. Union Pac. R. Co., 20 Colo. 186, 37

Pac. 610.

56. Woodruff v. New York, etc., R. Co., 59
Conn. 63, 20 Atl. 17 ; Woodruff r. Catlin, 54
Conn. 277, 6 Atl. 849 ; Matter of Boston, etc.,

R. Co., 64 N. Y. App. Div. 257, 72 N. Y.

Suppl. 32 [affirmed in 170 N. Y. 619, 63
N. E. 1115]; New York, etc., R. Co. r.

Bristol, 151 U. S. 556, 14 S. Ct. 437, 38

L. ed. 269.

57. Mooney v. Clark, 69 Conn. 241, 37 Atl.

506, 1080; New York, etc., R. Co.'s Appeal,
62 Conn. 527, 26 Atl. 122.
The legislature may authorize an agreement

between a railroad company and certain mu-
nicipal officers and citizens appointed by
the legislature to represent the municipality
with regard to abolishing grade crossings
and apportioning the expense, which, wben
approved by the railroad commissioners,
shall be binding upon all the parties.

Mooney v. Clark, 69 Conn. 241, 37 Atl. 506,
1080.
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both.^' Municipalities are, however, in the exercise of such delegated powers,
confined to those expressly granted or reasonably implied,"' and the same rule

appUes to powers and proceedings of county commissioners."" Owing to their

danger, which increases with increasing population and amount of traffic, there

is a growing tendency to abolish grade crossings; °' and in a number of juris-

dictions statutes have been enacted for this purpose. The statutes are in

some cases general laws and in others relate to particular roads, municipalities

or localities, and are so varying in their terms that it is impracticable to attempt
to set out their provisions."^ In some cases the statutes authorize agreements
between railroad companies and municipaHties with reference to the abohtion
of grade crossings,"^ and under some of the statutes the railroad company may

58. New York, etc., R. Co.'s Appeal, 62
Conn. 527, 26 Atl. 122; Woodruff v. New
York, etc., R. Co., 59 Conn. 63, 20 Atl. 17

;

Woodruff V. Catlin, 54 Conn. 277, 6 Atl. 849.
59. State v. Indianapolis Union R. Co., 160

Ind. 45, 66 N. E. 163, 60 L. R. A. 831, hold-
ing that under a power to declare what shall
constitute and to abate nuisances, and in
order to afford protection to persons using
the streets, to require railroad companies
to change the grade and crossings of their
roads and raise or lower their tracks and
construct bridges and viaducts, a municipal-
ity has not the broad power of abolishing all

grade crossings in a city and compelling
railroad companies to construct a system of
elevated tracks, without regard to the cir-

cumstances or conditions of any particular
crossing.

60. Grinnell v. Portage County, 27 Ohio
Cir. Ct. 118, holding that since the applica-
tion of the Ohio statute is limited to exist-
ing crossings of existing railroads, the county
commissioners have no authority to change
the location of a, highway in order to avoid
a grade crossing with a proposed railroad
not yet constructed.

61. Westbrook's Appeal, 57 Conn. 95, 17
Atl. 368; Matter of Boston, etc., R. Co., 64
N. Y. App. Div. 257, 72 N. Y. Suppl. 32
^affirmed in 170 N. Y. 619, 63 N. E. 1115].
62. See the statutes of the several states;

and the following cases:

Connecticut.— New York, etc., R. Co.'s Ap-
peal, 62 Conn. 527, 26 Atl. 122; Woodruff v.

New York, etc., R. Co., 59 Conn. 63, 20 Atl.

17; Westbrook's Appeal, 57 Conn. 95, 17 Atl.
368; Woodruff v. Catlin, 54 Conn. 277, 6 Atl.
869.

Massachusetts.— Norwood v. New York,
etc., R. Co., 161 Mass. 259, 37 N. E. 199.
New Jersey.— Swift v. Delaware, etc., R.

Co., 66 N. J. Eq. 34, 57 Atl. 456.

New York.—Melenbacker v. Salamanca, 188
N. Y. 370, 80 N. E. 1090 {.affirming 116 N. Y.
App. Div. 691, 101 N. Y. Suppl. 1073] ; In re
Terminal R. Co., 122 N. Y. App. Div. 59,
106 N. Y. Suppl. 655 ; Matter of Boston, etc.,

R. Co., 64 N. Y. App. Div. 257, 72 N. Y.
Suppl. 32 [affirmed in 170 N. Y. 619, 63 N. E.
1115].

Ohio.—Grinnell v. Portage County, 27 Ohio
Cir. Ct. 118.

United States.— New York, etc., R. Co. v.

Bristol, 151 U. S. 556, 14 S. Ct. 437, 38 L. ed.
269.

See 41 Cent. Dig. tit. "Railroads," §§ 293,

294.

The Connecticut statute of 1889 enlarges

the provisions of the previous statutes and
requires that every railroad company op-

erating a road in that state shall remove
or apply for the removal of at least one
grade crossing each year for every sixty

miles of road operated by it in that state,

the crossings to be removed being those which
in the opinion of the directors are most dan-
gerous, and in case of failure to do so the

railroad commissioners, if in their opinion

the financial condition of the company will

warrant it, shall order such removal. New
York, etc., R. Co.'s Appeal, 62 Conn. 527,
26 Atl. 122.

The Ohio statute relates only to existing

crossings of existing and operated railroads,

and does not authorize a change in the lo-

cation of a highway to avoid a grade cross-

ing with a proposed railroad not yet con-

structed. Grinnell v. Portage County, 27
Ohio Cir. Ct. 118.

63. Mooney v. Clark, 69 Conn. 241, 37 Atl.

506, 1080; Swift v. Delaware, etc., R. Co.,

66 N. J. Eq. 34, 37 Atl. 156; Erie R. Co. v.

Buffalo, 180 N. Y. 192, 73 N. E. 26 [revers-

ing 96 N. Y. App. Div. 640, 89 N. Y. Suppl.
1104, 96 N. Y. App. Div. 458, 89 N. Y. Suppl.
122].
The New Jersey statute of 1874 authoriz-

ing cities to make contracts with companies
" whose roads enter their corporate limits

"

for the purpose of relocating and elevating
the railroad tracks or changing the grade of

streets does not authorize such a contract
with a railroad company whose road is con-

structed wholly within the limits of the city,

and the application of the amendatory act of

1893 is similarly restricted, although in terms
applying to any railroad which may " enter or

lie within " .such cities. Morris, etc., Dredg-
ing Co. V. Jersey City, 64 N. J. L. 142, 45
Atl. 917.

Effect on contract with private parties.

—

A contract between a railroad company and
a private individual for the maintenance of

a switch track across a street at grade must,
so far at least as the right to specific per-

formance is concerned, be deemed subject

to the public duty of the railroad company,
under a statute authorizing contracts be-

twen railroad companies and municipalities

for the removal of grade crossings, and
the removal of such a crossing will not be

[VI, D, 5, b]
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itself institute the proceedings,"* and obtain an order for the abohtion of a grade
crossing against the opposition of the municipaUty in which it is situated/^ There
is no constitutional objection to requiring the county, town, or municipality

where the crossing is located to pay a portion of the expense of the change,"" and
the statutes in some cases provide for or authorize an apportionment of the

expense between them and the railroad company," which may be in proportions

fixed without reference to the value of the property or the benefits severally

received; "^ but it is also competent to impose upon the railroad company the

entire expense of making the change,"" or any part thereof,™ although the rail-

road company cannot be required to pay all or any part of the expense of general

enjoined. Swift i'. Delaware, etc., R. Co., 66
N. J. Eq. 452, 54 Atl. 939 laffirmmg 66 N. J.

Eq. 34, 57 Atl. 456].
64. Westbrook's Appeal, 57 Conn. 95, 17

Atl. 368; Matter of Terminal R. Co., 122
N. Y. App. Div. 59, 106 N. Y. Suppl. 655;
Matter of Boston, etc., K. Co., 64 N. Y. App.
Div. 257, 72 N. Y. Suppl. 32 [affk-med in 170
N. Y. 619, 63 N. E. 1113].
A company operating a road under a per-

petual lease may institute proceedings for

the abolition of grade crossings. Westbrook's
Appeal, 57 Conn. 95, 17 Atl. 368.

Discontinuance of proceedings.—A petition
by a railroad company to abolish a grade
crossing, under tie Massachusetts statute of

1890, may not be discontinued by the com-
pany as a matter of right after it has pro-

ceeded to the appointment of commissioners,
and an appearance by the town in which
the crossing is situated, and the town ob-
jects to such discontinuance. In re New
York, etc.. R. Co., 182 Mass. 439, 65 N. E.
815.

65. Westbrook's Appeal, 57 Conn. 95, 17
Atl. 368; Matter of Boston, etc., R. Co., 64
N. Y. App. Div. 257, 72 N. Y. Suppl. 32
[affirmed in 170 N. Y. 619, 63 N. E. 1115].
66. Westbrook's Appeal, 57 Conn. 95, 17

Atl. 388; Woodruff v. Catlin, 54 Conn. 277,
6 Atl. 849; Matter of Boston, etc., R. Co.,

64 N. Y. App. Div. 257, 72 N. Y. Suppl. 32
[affirmed in 170 N. Y. 619, 63 N. E.

1115].
67. Woodruff v. New York, etc., R. Co., 59

Conn. 63, 20 Atl. 17; Westbrook's Appeal, 57
Conn. 95, 17 Atl. 368; In re Newton, 172
Mass. 5, 51 N. E. 183; Norwood v. New York,
etc., R. Co., 161 Mass. 259, 37 N. E. 199;
Melenbacker v. Salamanca, 188 N. Y. 370,

80 N. E. 1090 [affirming 116 N. Y. App.
Div. 691, 101 N. Y. Suppl. 1073] ; New York,
etc., R. Co. V. Bristol, 151 U. S. 556, 14 S. Ct.

437, 38 L. ed. 269.

A street railway company occupying a
street at the crossing of a steam railroad

may be required to pay a portion of the ex-

pense of abolishing the grade crossing. In
re Taunton, 185 Mass. 199, 70 N. E. 48.

The Massachusetts statute of 1890 pro-

vides that the railroad company shall pay
sixty-five per cent of "the total actual cost

of the alterations, including in such cost the
cost of the hearing and the compensation
of the commissioners and auditors for their

services, and all damages, including those

mentioned in section five of this act," the
remaining thirty-five per cent to be appor-
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tioned between the commonwealth and the

city, town, etc. (In re Providence, etc., R.

Co., 172 Mass. 117, 51 N. E. 459; Boston,

etc., R. Co. V. Charlton, 161 Mass. 32, 36

N. E. 688 ) ; and the statute contemplates
that in the cost to be apportioned may be
included not only expenditures made directly

upon the alterations themselves, but such
as are rendered necessary to adapt existing

structures and arrangements to such altera-

tions (In re Newton, 172 Mass. 5, 51 N. E.

183) ; and expenses fairly incurred in carry-

ing out the decree, such as legal expenses
incurred by the town in defending and set-

tling claims for damages for land taken for

the purpose of abolishing the crossing (Bos-

ton, etc., R. Co. V. Charlton, su-pra) ; but it

does not include expenses incurred by one

of the parties not in carrying out the decree

but before the decree was made and in op-

position thereto (In re Providence, etc., R.

Co., 172 Mass. 117, 51 N. E. 459), or au-

thorize either party to make whatever im-

provements it chooses in connection with the

alterations and have them included as a

part of the cost of the alterations to be ap-

portioned (In re Newton, supra) ; the stat-

ute also contemplates that the total cost

shall be arrived at by a proper system of

credits as well as debits, the account being

credited with what is or ought to be actuE^Uy

received or realized from the alterations, not

including incidental benefits or betterments
(In re Westborough, 184 Mass. 107, 68 N. E.

30). For application of these principles to

particular items allowable or not allowable

see the following cases: In re Westborough,
supra; In re Norwood, 183 Mass. 147, 66

N. E. 637 ; In re Newton, supra.
68. New York, etc., R. Co.'s Appeal, 58

Conn. 532, 20 Atl. 670; Norwood v. New
York, etc., R. Co., 161 Mass. 259, 37 N. E.

199.

69. New York, etc., R. Co.'s Appeal, 62

Conn. 527, 26 Atl. 122; New York, etc., E.

Co. V. Bristol, 151 U. S. 556, 14 S. Ct. 437.

38 L. ed. 269.
The authority of railroad commissioners to

determine " at whose expense " the change
shall be made, while authorizing an appor-
tionment, does not require it, and the com-
missioners may impose the entire expense
upon the railroad company. Fairfield's Ap-
peal, 57 Conn. 167, 17 Atl. 764.
70. New York, etc., R. Co.'s Appeal, 58

Conn. 532, 20 Atl. 670; Norwood v. New
York, etc., R. Co., 161 Mass. 259, 37 N. E.
199.
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improvements in a system of highways not fairly incidental to changes in the
crossing at the railroad.'^ Where the railroad company is required to make the
change, it must not only do the work of construction but subsequently, at its

own expense, keep the same in repair." Where railroad tracks are owned by
different companies jointly, the obligation to bxiild a bridge or viaduct over the
same is a joint obligation; '* but where several companies severally own parallel
tracks to be crossed by a single bridge, the duty of each is several and each com-
pany should be required to build that part of the bridge above its own tracks,
including the width of its right of way,'* and if there be an intervening space
between the rights of way, each company whose tracks are adjacent thereto
should build over one-half of such space, '^ and the companies owning the outside
tracks should each build the approach to the bridge adjacent to its tracks.'* The
duty of abolishing grade crossings may arise from the general duty of making
such changes as subsequent conditions have rendered necessary for the public
safety," and a railroad company when required by law to construct and maintain
bridges and passages at crossings and authorized to alter and grade highways
so that public travel thereon shall not be impeded may of its own motion abolish
existing grade crossings on its road.'* In the absence of statute an abutting
landowner is not entitled to damages for a change in the grade of a highway made
in order to abolish a grade crossing," and when any right to such damages is given
by statute the requirements of the statute must be strictly complied with.'''

e. Changing Crossings From Different Level to Grade. The exigencies of

a particular locaUty may demand a grade crossing instead of a crossing at a differ-

71. Norwoood v. New York, etc., R. Co.,

161 Mas3. 259, 37 N. E. 199.

But a contract may be made between a rail-

road company and a municipality having
authority to make such contract for a plan
of street alterations and improvements more
extensive than the abolition of the grade
crossing renders necessary, whereby the rail-

road company is relieved of any expense be-

yond that for which it would be legally re-

sponsible in making the changes actually
necessary. Old Colony R. Co. v. Boston, 189

Mass. 116, 75 N. E. 134.

73. Atty.-Gen. v. Ft. St. Union Depot Co.,

117 Mich. 609, 76 N. W. 85.

But if the raUroad company is under no
legal obligation to change a crossing from
grade to one by which a street is carried

over the tracks by a bridge, but makes such
change under a contract with the municipal-
ity, by which the railroad company agrees

to maintain the masonry and foundations,

and the municipality the superstructure, the

railroad company is not liable for an injury

due to a failure to keep the surface of the

bridge in proper repair. Wetherbee v. Michi-

gan Cent. R. Co., 122 Mich. 1, 80 N. W. 787.

73. State v. St. Paul, etc., E. Co., 75 Minn.
473, 78 N. W. 87.

74. State v. St. Paul, etc., R. Co., 75 Minn.
473, 78 N. W. 87; State v. Minneapolis, etc.,

E. Co., 39 Minn. 219, 39 N. W. 153.

75. State v. St. Paul, etc., R. Co., 75 Minn.
473, 78 N. W. 87.

76. State v. St. Paul, etc., R. Co., 75 Minn.
473, 78 N. W. 87; State v. Minneapolis, etc.,

E. Co., 39 Minn. 219, 39 N. W. 153.

77. See supra, VI, D, 5, a.

78. West Jersey, etc., R. Co. v. Waterford
Tp., 64 N. J. Eq. 663, 55 Atl. 157, holding
further that the authorities of a township

in which the railroad crossing is located have
no power to prevent a railroad company au-
thorized by its charter to erect overhead
bridges from erecting the same and making
incidental changes in the grade of highways.
See also State v. New Jersey Cent. R. Co.,

32 N. J. L. 220.
79. Melenbacker v. Salamanca, 188 N. Y.

370, 80 N. E. 1090 [afflrming 116 N. Y. App.
Div. 691, 101 N. Y. Suppl. 1073]; Smith
V. Boston, etc., R. Co., 181 N. Y. 132, 73
N. E. 679 [.affirming 99 N. Y. App. Div.
94, 91 N. Y. Suppl. 412]; Talbot v. New
York, etc., R. Co., 151 N. Y. 156, 45 N. E.
382 [affirming 78 Hun 473, 29 N. Y. Suppl.
187]. See also Clark v. Elizabeth, 61 N. J.L.
565, 40 Atl. 616, 737.

If the change in the grade was not author-
ized by ordinance it is illegal and an abut-
ting landowner may sue for and recover
the damages sustained thereby. United New
Jersey R., etc., Co. v. Lewis, 68 N. J. Eq. 437,
59 Atl. 227.
The New Jersey statute of 1889 providing

that "it shall be lawful" for municipal au-
thorities to award damages to abutting land-
owners where the grade of the street is

changed is construed as not conferring a
merely discretionary power but as impos-
ing an imperative duty. Clark v. Elizabeth,
61 N. J. L. 565, 40 Atl. 616, 737. .

80. Melenbacker v. Salamanca, 188 N. Y.
370, 80 N. E. 1090 [affirming 116 N. Y. App.
Div. 691, 101 N. Y. Suppl. 1073], holding
that under a statute requiring any claim
for damages to be filed with the railroad com-
missioners within sixty days after the com-
pletion of the work, a landowner is not en-

titled to recover, where the only claim filed

within such time was with the municipal
authorities.

[VI, D, 5,e]
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ent level/' and a municipality invested with authority to regulate, control, and
improve its streets may, when it deems that the pubUc necessities so require,

change the grade of a street so as to reduce an overhead crossing to the grade
of the railroad,*^ and it cannot, in the absence of express legislative authority,

divest itself of the power to make such a change,*" although the legislature may
authorize such a contract.'*

6. Determination as to Necessity, Place, Mode, and Expense of Crossing—
a. In General. The determination of the various questions relating to the
crossings of railroads and highways is vested in commissioners, boards, courts,

public officers, or municipal authorities, according to the provision of the different

statutes, which vary greatly in the different jurisdictions and under different

statutes in the same jurisdiction.*^ Under the New York statutes where a rail-

road is laid out across a highway the right to cross is obtained by appUcation
to the supreme court, *° and where it is proposed to lay out a street across a rail-

road the necessity therefor is to be determined by the common council of the

municipality." The character of the crossing, whether at grade or otherwise,

is ordinarily determined by the railroad commissioners,'* crossing commissioners,*'

or coimty commissioners. °° In Maine the statutes place practically all ques-

tions relative to crossings under the control of the railroad commissioners.'' In

81. Wabash E. Co. v. Defiance, 167 U. S.

88, 17 S. Ct. 748, 42 L. ed. 87.

82. Wabash E. Co. v. Defiance, 167 U. S.

88, 17 S. Ct. 748, 42 L. ed. 87 [affwming 52
Ohio St. 262, 40 N. E. 89 {affirming 10 Ohio
Cir. Ct. 27, 8 Ohio Cir. Dec. 703)].
83. Wabash E. Co. v. Defiance, 167 U. S.

88, 17 S. Ct. 748, 42 L. ed. 87 [affirming 52
Ohio St. 262, 40 N. E. 89 {affirming 10 Ohio
Cir. Ct. 27, 8 Ohio Cir. Dec. 703)], holding
that the statute relied on did not authorize
Buch a contract.

84. Philadelphia, etc., E. Co.'s Appeal, 121
Pa. St. 44, 15 Atl. 476, holding that the stat-

ute relied on authorized a contract which
would prevent the municipality from chang-
ing the grade of a street so as to change the
overhead crossing to the level of the railroad.

85. See the statutes of the several states;
and cases cited infra, notes 86-95.
In Nebraska the board of transportation

has jurisdiction to hear complaints and make
orders in regard to the construction and re-

pair of crossings, where railroads intersect

public highways. State v. Chicago, etc., R.
Co., 29 Nebr. 412, 45 N. W. 469.

86. Bolivar v. Pittsburg, etc., R. Co., 88
N. Y. App. Div. 387, 84 N. Y. Suppl. 678
[affirmed in 179 N. Y. 523, 71 N. E. 1141].
87. Matter of Nineteenth St., 66 N. Y. App.

Div. 618, 72 N. Y. Suppl. 845 [affirmed in
169 N. Y. 602, 62 N. E. 1099].

88. Smith v. New Haven, 59 Conn. 203, 22
Atl. 146; Maine Cent. R. Co. i;. Bangor,
etc., R. Co., 89 Me. 555, 36 Atl. 1050; Bolivar
f. Pittsburg, etc., R. Co., 88 N. Y. App. Div.

387, 84 N. Y. Suppl. 678 [affirmed in 179
N. Y. 523, 71 N. E. 1141]; Matter of Nine-
teenth St., 66 N. Y. App. Div. G18, 72 N. Y.
Suppl. 845 [afffj/rmed in 169 N. Y. 602, 62
N. E. 1099].
The Maine statute of 1889, authorizing rail-

road commissioners to determine whether the
crossing shall be at grade or otherwise, ap-

plies to all crossings wherever situated. In
re Railroad Com'rs, 87 Me. 247, 32 Atl. 863.
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The laying out of the highway need not be
fully completed before the railroad commis-
sioners may determine whether it shall pass
under or over the railroad. Smith v. New
Haven, 59 Conn. 203, 22 Atl. 146.

Where the legislature expressly authorizes
grade crossings.— Where a statute authoriz-
ing a municipality to construct an avenue
provides that it may construct the same
across any railroad at grade, and that the
railroad commissioners shall " prescribe the
details of the crossing," this authority to

prescribe the details does not authorize them
to order an overhead crossing. Cambridge
V. Railroad Com'rs, 153 Mass. 161, 26 N. E.
241.

89. Ft.-Street Union Depot Co. v. State
R. Crossing Bd., 81 Mich. 248, 45 N. W.
973, holding that under the Michigan stat-

ute the crossing board may not only deter-

mine the character of crossings, whether at
grade or otherwise, but if the crossing is at
grade may determine what safeguards shall
be provided by the railroad company to pro-
tect against accidents.
90. Boston, etc., R. Co. v. Middlesex

County, 1 Allen (Mass.) 324, holding that
under Rev. St. c. 24, § 13, county commis-
sioners have final jurisdiction of the ques-
tion whether a highway which crosses a rail-

road shall be laid out over, under, or on a
level with it.

The county commissioners must decide un-
der the Massachusetts statute whether a pro-
posed highway to be constructed across a
railroad shall cross over, under, or at grade,
and. if not, their adjudication laying out the
highway may be quashed on certiorari. Old
Colony, etc., R. Co. v. Plymouth County
Com'rs, 11 Gray (Mass.) 512.
91. Maine Cent. R. Co. v. Bangor, etc., E.

Co., 89 Me. 555, 36 Atl. 1050; In re Railroad
Com'rs, 87 Me. 247, 32 Atl. 863.

Crossing private track.— The control of the
railroad commissioners over crossings of rail-
roads and highways applies only where both
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Massachusetts county commissioners are given jurisdiction of questions relating

to the obstruction of highways by the construction or operation of railroads,"^

tlie alteration of crossings/^ and raising or lowering highways at crossings,"*

whose orders are enforceable by proceedings in equity in the supreme judicial

court. '^

b. Jurisdiction and Proeeedings of Courts. The jurisdiction and proceed-
ings of different courts have been considered in the preceding sections with refer-

ence to the rights and remedies of the public in regard to the crossings of railroads

and highways."" Clear legal duties on the part of the railroad company in this

regard may be enforced by mandamus,"^ and unauthorized or improper acts

restrained by injunction."* Where a railroad is in the hands of a receiver, the
duty of constructing a crossing may be enforced by application to the court
appointing the receiver."" Under the Massachusetts statutes the superior court

or any justice thereof sitting in equity may enforce the orders and decrees made
under the grade crossing statute of 1890,' and the supreme judicial court is given
jurisdiction in equity to enforce the orders of county commissioners relating to

crossings.^ The court will not enforce an order of the county commissioners

are public ways, and where a highway is laid
out over a spur track constructed without
legislative authority and only by permission
of the landowners where located, the railroad
commissioners have no jurisdiction to de-
termine the rights of the parties, since such
track is merely private property of the rail-

road company. In re Railroad Com'rs, 83
Me. 273, 22 Atl. 168.

98. Dickinson v. New Haven, etc., Co., 155
Mass. 16, 34 N. E. 334.
93. Boston, etc., R. Co. v. Hampden

County Com'rs, 164 Mass. 551, 42 N. E.
100; Roxbury v. Boston, etc., R. Corp., 2
Gray (Mass.) 460.
Changing grade of railroad.— County com-

missioners have no authority to change the
grade of a railroad where it crosses or is

crossed by a highway under their authority
to alter " the approaches to or method of
Buch crossing." Boston, etc., R. Co. v. Hamp-
den County Com'rs, 116 Mass. 73.

The Massachusetts statute of 1890 and
amendatory acts apply only to the abolition
of grade crossings (Boston, etc., R. Co. v.

Middlesex County Com'rs, 177 Mass. 511, 59
N. B. 115; Northampton v. New Haven, etc.,

E. Co., 175 Mass. 430, 56 N. E. 598); and
if an alteration in a crossing is necessary not
involving such a change it must be done
by application to the county commissioners
(Northampton v. New Haven, etc., R. Co.,

supra )

.

94. Roxbury i'. Boston, etc., R. Corp., 2
Gray (Mass.) 460; Roxbury v. Boston, etc.,

R. Corp., 6 Cush. (Mass.) 424.

95. See infra, VI, T>, 6, b.

96. See supra, VI, D, 1, c; VI, D, 2, f;

VI, D, 3, j.

97. Illinois.— People v. Chicago, etc., R.
Co., 67 111. 118.

Indiana.— Indianapolis, etc., R. Co. v.

State, 37 Ind. 489.

Minnesota.— Veirker v. Truesdale, 54 Minn.
241, 55 N. W. 901.

Nebraska.— Chicago, etc., R. Co. v. State,

47 Nebr. 549, 66 N. W. 624, 53 Am. St. Rep.
557, 41 L. E. A. 481.

New York.— People v. Northern Cent. R.
Co., 164 N. Y. 289, 58 N. E. 138.

United States.— Indiana v. Lake Erie, etc.,

R. Co., 83 Fed. 284.

See 41 Cent. Dig. tit. "Railroads," § 299.
See also, generally, Mandamus, 26 Cye. 365
et seq.

Making writ specific as to details of work
to be done in restoring highway to its former
condition see supra, VI, D, 3, b.

Changing plan of alteration.— On man-
damus to compel a railroad company to bridge
its tracks at a street crossing, the court on
hearing of the return to an alternative writ
may determine from the evidence the best
plan to accomplish the desired objects and
disregard the plans made a part of the al-

ternative writ, and order the bridge to be
constructed in accordance with new plans.
State V. St. Paul, etc., E. Co., 75 Minn. 473,
78 N. W. 87.

Mandamus will not be granted to compel a
railroad company to construct a bridge in

lieu of a level crossing pursuant to an order
of the board of trade, where it appears that
the company is wholly without funds and
has not the means of providing the money
required for that purpose. In re Bristol,

etc., R. Co., 3 Q. B. D. 10, 47 L. J. Q. B. 48,

37 L. T. Rep. N. S. 527, 26 Wkly. Rep. 236.
98. Springfield v. Connecticut River R. Co.,

4 Cush. (Mass.) 63; State v. Dayton, etc.,

R. Co., 36 Ohio St. 434; Philadelphia, etc.,

E. Co. V. Kensington, etc., R. Co., 33 Wkly.
Notes €as. (Pa.) 182.

99. Ft. Dodge v. Minneapolis, etc., E. Co.,

87 Iowa 389, 54 N. W. 243, holding further
that the court may in its order direct the
character of the crossing to be constructed.

1. Norwood V. New York, etc., R. Co., 162
Mass. 564, 39 N. B. 186.

2. Nichols V. Boston, etc., R. Co., 174 Mass.
379, 54 N. E. 881 ; Dickinson v. New Haven,
etc., Co., 155 Mass. 16, 34 N. E. 334; Ver-
mont, etc., R. Co. V. Franklin County Com'rs,
10 Cush. (Mass.) 12; Roxbury v. Boston,
etc., R. Corp., 6 Cush. (Mass.) 424.

Who may maintain bill.— The bill in equity

[VI, D, 6, b]
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unless it is sufficiently definite and certain as to what is required to be done,'

and the court has no authority to change the order but only to enforce it as made; *

but the court may, where its jurisdiction is invoked imder the statute, inquire

whether the county commissioners have acted in excess of their jurisdiction.'^

e. Abolition and Removal of Grade Crossings." Jurisdiction of matters

relating to the abolition of grade crossings is ordinarily vested in railroad com-

missioners,' crossing commissioners,* county commissioners,^ or special commis-

sioners appointed by the legislature," or by the court." These commissioners

are ordinarily vested with very broad powers in regard to the carrying out of

such changes;^ and where their powei-s conflict with those which would other-

provided for by the Massachusetts statute
for enforcing orders of county eonnnissioners
respecting the manner of constructing a cross-

ing can be maintained only by the mayor
and aldermen of the city or the selectmen
of the town within which the way is situ-

ated, and not by any individual inhabitant
of such city or town, although he is owner
in fee simple of the land over which the way
is located. Brainard u. Connecticut Eiver
E. Co., 7 Cusli. (Mass.) 506.

3. Roxbury v. Boston, etc., R. Corp., 2 Gray
(Mass.) 460.

4. Stanley v. Old Colony K. Co., 176 Mass.
145, 57 N. E. 344.

5. Nichols V. Boston, etc., E. Co., 174 Mass.
379, 54 N. E. 881.

6. Abolition of grade crossings generally
see supra, VI, D, 5, b.

7. CuUen i;. New York, etc., E. Co., 66
Conn. 211, 33 Atl. 910; Maine Cent. E. Co.
p. Bangor, etc., E. Co., 89 Me. 555, 36 Atl.

1050; Leighton u. Concord, etc., E. Co., 72
N. H. 224, 55 Atl. 938; Matter of Buffalo
Terminal E. Co., 122 N. Y. App. Div. 59,

106 N. Y. Suppl. 655 [affirmed in 192 N. Y.
534, 84 N. E. 1121] ; Matter of Boston, etc.,

E. Co., 64 N. Y. App. Div. 257, 72 N. Y.
Suppl. 32 [affirmed in 170 N. Y. 619, 63
N. E. 1115].

8. See Ft.-St. Union Depot Co. v. State

E. Crossing Bd., 81 Mich. 248, 45 N. W. 973.

9. Davis V. Hampshire County Com'rs, 153
Mass. 218, 26 N. E. 848, 11 L. E. A. 750;
Eoxbury v. Boston, etc., E. Corp., 2 Gray
(Mass.) 460.
Enforcement of order of commissioners by

proceedings in equity under the Massachu-
setts statute see supra, VI, D, 6, b.

10. Woodruff V. New York, etc., E. Co., 59
Conn. 63, 20 Atl. 17, holding that where
the legislature determines the necessity for

abolishing certain grade crossings and ap-

points a special commission for carrying out
the work, their duties include not only a de-

cision as to the plan but seeing to the per-

formance of the work, and that the commis-
sion is not functus officio so long as anything
within the scope of their duties remains to be
performed.

11. In re Old Colony E. Co., 163 Mass. 356,

40 N. E. 198; Norwood v. New York, etc.,

E. Co., 161 Mass. 259, 37 N. E. 199.

Enforcement of orders of commissioners.

—

Under the Massachusetts statute of 1890,

relating to the abolition of grade crossings,

providing that the superior court or any jus-

[VI, D, 6, b]

tice thereof sitting in equity may compel

compliance with the act, and with the de-

crees, agreements, and decisions made there-

under, an order for doing the work may be

made at the time of confirming the decree

of the commissioners as well as afterward,

and on the order confirming the decree of

the commissioners the court may appoint
an auditor for the accounts of expenses in-

curred in doing the work. Norwood v. New
York, etc., R. Co., 162 Mass. 564, 39 N. E.

186.

Determining the cost of abolishing grade

crossings.— The commissioners, although re-

quired to apportion the cost, are not re-

quired to ascertain and estimate in their re-

port what the actual cost of abolishing the

grade crossing will be. In re Westborough,
169 Mass. 495, 48 N. E. 763.

13. Oullen v. New York, etc., E. Co., 66

Conn. 211, 33 Atl. 910; Woodruff v. New
York, etc., R. Co., 59 Conn. 63, 20 Atl. 17.

Authorizing encroachment on highway.

—

Eailroad commissioners in abolishing a grade
crossing may authorize a railroad company
to construct a supporting abutment for the

overhead crossing within the limts of the

highway, and if a municipality deems such
encroachment to be unnecessary its only rem-
edy is by appeal from the order of the com-
missioners. Bristol V. New England E. Co.,

70 Conn. 305, 39 Atl. 235, 40 L. E. A. 479.
_

Elevating spur tracks.— Eailroad commis-
sioners in abolishing a grade crossing may re-

quire the railroad company to elevate a spur
track used for delivering freight and operated
as a part of its system by means of an
additional bridge. New York, etc., E. Co.'s

Appeal, 75 Conn. 264, 53 Atl. 314.

The location of a railroad track and sta-

tion may be changed by the commissioners for

the purpose of abolishing a. grade crossing.

In re Westborough, 169 Mass. 495, 48 N. E.

763.

Under the Buffalo Grade Crossing Act,

N. Y. Laws (1888, 1890, 1892), the commis-
sioners were authorized to amend the plan
adopted only in matters of detail and could
not order anv substantial extension thereof.

Lehigh Valley R. Co. v. Adam, 176 N. Y.
420, 68 N. E. 665 [reversing 70 N. Y. App.
Div. 427, 75 X. Y. Suppl. 515].
The New York Railroad Law of 1897 pro-

viding that all steam surface railroads " ex-

cept additional switches and sidings " must
be so constructed as to avoid grade crossings

where practicable confers on the board of
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wise fall within the jurisdiction of municipal authorities with regard to the control

of streets or highways, the latter must give way.'^ The commissioners are in some
cases authorized to apportion the expense of the proposed change between the

railroad company and the county or municipaUty where the crossing is located."

The commissioners have no authority as an independent matter to discontinue

existing highways or lay out new ones,'^ and cannot abolish a grade crossing

merely by discontinuing the highway crossed ;
^^ but when necessary in order to

effect the abohtion of a grade crossing they may change the location of the cross-

ing/' and as incidental to such change a portion of a highway may be discon-

tinued and another substituted/* such changes being deemed to be merely altera-

tions in the existing way and not an independent discontinuance or construction

railroad commissioners authority to eliminate
grade crossings and also to determine how
sidings or switches shall be taken over a
highway, where a railroad company concedes
that the board may deal with them; the
quoted words being an exception available to
a railroad compaiiy seeking the benefit of

the statute. Matter of Buffalo Terminal E.
Co., 122 N. Y. App. Div. 59, 896, 106 N. Y.
Suppl. 655, 659.

13. CuUen v. New York, etc., E. Co., 66
Conn. 211, 33 Atl. 910, holding that the rail-

road commissioners for the purpose of abol-

ishing a grade crossing may discontinue a
portion of a highway within a municipality,
although the charter of the municipality givesi

it the exclusive control over its highways
and their establishment and discontinuance.

14. Doolittle V. Brauford, 59 Conn. 402, 22
Atl. 336; Boston, etc., E. Co. v. Newton, 148
Mass. 474, 20 N. E. 106; Boston, etc., E. Co.

x>. Concord, 69 N. H. 91, 44 Atl. 808; Ottawa
Electric E. Co. v. Ottawa, etc., E. Co., 37
Can. Sup. Ct. 354.
Ordering payment of gross sum.—The com-

missioners authorized to apportion the ex-

pense of abolishing grade crossings between
a railroad company and a municipality may,
if they have the means of ascertaining what
the entire cost will be, do so in advance and
order the municipality to pay a gross sum
representing its proportion. Doolittle v.

Branford, 59 Conn. 402, 22 Atl. 336.

Apportionment of expense of abolishing
grade crossings sec supra, VI, D, 5, b.

15. Doolittle V. Branford, 59 Conn. 402, 22
Atl. 336; Blake v. Concord, etc., E. Co., 73
N. H. 597, 64 Atl. 202.

16. Blake v. Concord, etc., E. Co., 73 N. H.
597, 64 Atl. 202.

But a portion of a way may be discon-

tinued and a new portion constructed con-

necting two other existing ways so as to

avoid crossing the railroad entirely at such
place, and the length of the new way which
may be constructed for such purpose depends,

upon the circumstances of the particular

case. Meriden v. Bennett, 76 Conn. 58, 55 Atl.

564.

17. Doolittle V. Branford, 59 Conn. 402, 22
Atl. 336; Maine Cent. E. Co. v. Bangor, etc.,

E. Co., 89 Me. 555, 36 Atl. 1050; Norwood v.

New York, etc., E. Co., 161 Mass. 259, 37
N. E. 199 ; Davis v. Hampshire County
Com'rs, 153 Mass. 218, 26 N. E. 848, 11

L. E. A. 750 ; Leighton v. Concord, "etc., E.
Co., 72 N. H. 224, 55 Atl. 938.

In Massachusetts it was held, under the
statute of 1872, that the location of the

crossing could not be changed (Lancaster l'.

Worcester County Com'rs, 113 Mass. 100) ;

but as subsequently amended the statute au-

thorizes a change of location for the purpose
of abolishing a grade crossing (Davis v.

Hampshire County Com'rs, 153 Mass. 218, 26

N. E. 848, 11 L. E. A. 750).
The extent of the change of location which

may be made depends upon the circumstances

of the particular case. Davis v. Hampshire
County Com'rs, 153 Mass. 218, 26 N. E. 848,

11 L. E. A. 750.

Restoration after change of location.

—

Where the location of a highway has been
changed in order to abolish a grade crossing,

it cannot be reestablished at the same place,

although at a different grade, except by new
proceeiiings uiider the same statute. New
Haven, etc., Co. v. Hampshire County Com'rs,

173 Mass. 12, 52 N. E. 1076.

Where parallel streets extend across rail-

road tracks and the crossing is dangerous the
board of railroad commissioners may decide

how many viaducts shall be constructed and
determine that the traffic on certain streets

may be diverted into such viaducts, especially

where the railroad company will pay the ex-

penses of the construction of the viaducts
and the damages resulting to property-owners.

Matter of Buffalo Terminal E. Co., 122 N. Y.
App. Div. 59, 896, 106 N. Y. Suppl. 655, 659.

18. Meriden v. Bennett, 76 Conn. 58, 55
Atl. 564; Cullen v. New York, etc., E. Co.,

66 Conn. 211, 33 Atl. 910; Maine Cent. E. Co.

V. Bangor, etc., E. Co., 89 Me. 555, 36 Atl.

1050; In re Newton, 172 Mass. 5, 51 N. E.
183; In re Westborough, 169 Mass. 495, 48
N. E. 763; Norwood -v. New York, etc., E.
Co., 161 Mass. 259, 37 N. E. 199 ; Leighton v.

Concord, etc.. E. Co., 72 N. H. 224, 55 Atl.

938.

The New York statute of 1897 gives the
board cf railroad commissioners jurisdiction

to determine in what manner crossings shall

be made, to close a highway and divert the

travel thereof to another highway, and to
change the grade thereof subject only to a re-

view by the appellate court and the court of

appeals. Matter of Buffalo Terminal E. Co.,

122 N. Y. App. Div. 59, 896, 106 N. Y. Suppl.
655, 659.
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of a new way/" and such additional land may be taken as is necessary for effect-

ing the change.^" The commissioners can, however, make only such a discontinu-

ance or new construction as is properly incidental to the necessary change in

location of the crossing,^' and the new way must be no more than a fair equivalent

for that which is given up,^^ and must serve practically the same public needs
so as to be in fact a substitute for the original way and not a new highway." The
commissioners cannot change the location of a way where it is practicable to

separate the grades at the existing location,^^ and no greater change in the location

of a highway should be made than is reasonably necessary in order to avoid the

grade crossing.^'

d. Petition, Notice, and Evidence. Under some of the statutes a petition

for the aboUtion of a grade crossing may be brought either by the pubhc or munici-

pal authorities where the crossing is located,^" or by the railroad company itself,^'

and a company operating the road under a perpetual lease is the owner of the

road within the apphcation of the statute and may institute such proceedings.''

A petition for the abohtion of a grade crossing need not set out the precise manner
in which the separation of grades is to be accompUshed, nor need any plan or

specification thereof accompany the petition,^' and a petition to coimty com-
missioners for the alteration of a raUroad bridge at a crossing, which alleges the

necessity for and purpose of the alteration, is sufficient without setting out any
definite specification of the alteration.^" An objection to a petition to railroad

commissioners for the abohtion of a grade crossing, on the ground that it was
not properly brought, is in the nature of a plea in abatement, and should be made
at the hearing before the railroad commissioners; ^^ and where county commis-
sioners are required to determine the necessity for alterations in a crossing, upon
an expression of an opinion by the municipal authorities or directors of the rail-

road company that it is necessary, an objection to the sufficiency of such expres-

sion of opinion should be made before the county commissioners, and cannot

be made in a collateral proceeding after they have ordered the alteration.^^ Where
a statute imperatively requires a railroad company to construct and maintaia
crossings where the railroad crosses a highway, the performance of such duty
is not dependent upon any notice from the pubhc authorities in charge of high-

19. Doolittle 17. Branford, 59 Conn. 402, 22 24. Fairfield's Appeal, 57 Conn. 167, 17
Atl. 336. Atl. 764.

20. Maine Cent. E. Co. v. Bangor, etc., R. 25. Davis v. Hampshire County Com'ra, 153
Co., 89 Me. 555, 36 Atl. 1050; Lancy v. Bos- Mass. 218, 26 N. E. 848, 11 L. E. A. 750.
ton, 186 Mass. 128, 71 N. E. 302. 26. See Westbrook's Appeal, 57 Conn. 95,
Assessing damages.— Under the Maine stat- 17 Atl. 368.

lite where new land is taken in changing the '27. See Westbrook's Appeal, 57 Conn. 95,
location of a crossing to abolish a crossing at 17 Atl. 36S; In re New York, etc., R. Co.,

grade, the railroad commissioners are to as- 182 Mass. 439, 65 N. E. 815; Matter of

sess the damages. Maine Cent. R. Co. v. Boston, etc., R. Co., 64 N. Y. App. Div. 257,
Bangor, etc., R. Co., 89 Me. 555, 36 Atl. 72 N. Y. Suppl. 32 [affirmed in 170 N. Y.
1050. 619, 63 N. E. 1115].

21. Blake r. Concord, etc., R. Co., 73 N. H. Form of petition by railroad company.—^A

597, 64 Atl. 202. petition in form " The petition of the diree-

22. Norwood v. New York, etc., R. Co., 161 tors " of a certain railroad company, signed
Mass. 259, 37 N. E. 199, holding that while "The directors of" such company by H.
a case might arise where it would be proper "their attorney," is a sufBcient compliance
to order the substitution of two new ways and with the statute. Westbrook's Appeal, 57
crossings for a, discontinued way, such sub- Conn. 95, 17 Atl. 368.
stitution is improper where both of the new 28. Westbrook's Appeal, 57 Conn. 95, 17
ways are a considerable distance from the Atl. 363.

old' one and of considerable length,- and ap- 29. Norwood v. New York, etc., R. Co., 161
parently intended as an improvement in the Mass. 259, 37 N. E. 199.
general means of communication in the 30. Boston, etc., R. Co. v. Hampden County
neighborhood, rather than a provision for the Com'rs, 164 Mass. 551, 42 N. E. 100.
better accommodation of persons using the 31. Westbrook's Appeal, 57 Conn. 95, 17
existing crossing. Atl. 368.

23. Blake r. Concord, etc., R. Co., 73 N. H. 32. Parsons v. Northampton, 154 Mass. 410,

597, 64 Atl. 202. 28 N. E. 3»0.
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ways;'^ but a notice 'to the railroad company is necessary in order to authorize
the public authorities to do the work on a failure of the railroad company to do
so and to recover therefor from the railroad company.'* On a petition to county
commissioners for laying out a highway across a railroad, a notice must be given
to the railroad company; ^^ and when a petition for the abolition of a grade cross-

ing is brought by the railroad company, the municipaUty where the crossing is

situated should be given notice of the proceedings although the statute does

not expressly require it; '" but a statutory requirement that the railroad com-
missioners shall commimicate their decision as to the abolition of a grade crossing

to the parties within a certain time has been held to be merely directory and not
to affect the validity of the order,'' and the same has been held with reference to

a requirement that the railroad commissioners shall file in their ofHce and send
copies of their decision to the railroad company." In proceedings to compel
the construction of a bridge at a crossing over the tracks of two or more railroad

companies the court should receive evidence as to their respective interests so

as to determine what part of the structure is to be built by each company, '^ and
may call expert witnesses for the purpose of determining the kind of bridge to

be built,*" and in proceedings against one railroad company to require it to bridge

its tracks at a crossing, evidence as to the extent of the use of the crossing by
another company is admissible as bearing upon the question of the necessity for

a bridge at such place; *^ but in a proceeding to compel the construction of an
under-grade crossing, evidence of proposals by the railroad company to build

such crossing made prior to the institution of the action is not admissible to show
the necessity for such a crossing.*^

e. Review. In proceedings relating to the crossings of railroads and high-

ways and the aboUtion of grade crossings, an appeal from the decision of the

commissioners is in some cases provided for,*' or the commissioner's report must
be presented to the superior court for confirmation or rejection,** or a jury may
be applied for to revise their decision;*^ while under other statutes or with respect

33. Lincoln v. St. Louis, etc., R. Co., 75
Mo. 27.

34. Henry v. Wabash Western R. Co., 44
Mo. App. 100, holding that it is immaterial
by whom the notice is served if actually de-

livered to the proper representatives of the
railroad company, and that any unnecessary
details in the notice are mere surplusage and
do not affect its validity.

35. Old Colony, etc., R. Co. ». Plymouth
County Com'rs, 11 Gray (Mass.) 512, de-

cided under the Massachusetts statute of

1857, requiring such notice.

36. Westbrook's Appeal, 57 Conn. 95, 17
Atl. 368.

37. Spencer's Appeal, 78 Conn. 301, 61
Atl. 1010.

38. Maine Cent. R. Co. v. Bangor, etc., R.
Co., 89 Me. 555, 36 Atl. 1050.
39. State v. St. Paul, etc., R. Co., 75 Minn.

473, 78 N. W. 87.
40. State v. St. Paul, etc., R. Co., 75 Minn.

473, 78 N.'W. 87.
41. State V. Minneapolis, etc., R. Co., 39

Minn. 219, 39 N. W. 153.

42. State v. Minneapolis, etc., R. Co., 90
Minn. 88, 95 N. W. 581.

43. See Spencer's Appeal, 78 Conn. 301, 61
Atl. 1010; New York, etc., R. Co.'s Appeal,
62 Conn. 527, 26 Atl. 122; Matter of Nine-
teenth St., 66 N. Y. App. Div. 618, 72 N. Y.
Suppl. 845 laWvmeA in 169 N. Y. 602, 62
N. E. 1099]; Matter of Boston, etc., R. Co.,

64 N. Y. App. Div. 257, 72 N. Y. Suppl. 32

iaffirmed in 170 N. Y. 619, 63 N. E. 1115].

Parties.— On appeal by the railroad com-
pany the railroad commissioners are proper
parties. New York, etc., R. Co.'s Appeal, 62
Conn. 527, 26 Atl. 122.

Construction of street across railroad.

—

Under the New York statutes of 1890, 1897,

providing for the laying out of a street over

a railroad as the railroad commissioners shall

direct, but that the municipal corporation
shall first determine whether such new street

is necessary, an appeal may be taken from
the determination of the common council of

the municipality as to such necessity. Matter
of Nineteenth St., 66 N. Y. App. Div. 618, 72
N. Y. Suppl. 845 [affirmed in 169 N. Y. 602,

62 N. E. 1099].
Effect of reversal as to one crossing.

—

Where a general order abolishing all the

grade crossings in the town is held erroneous
as to one particular crossing, and there is

nothing in the record to suggest that such
crossing was not considered on its own facts,

the order will stand undisturbed as to the
other crossings. Fairfield's Appeal, 57 Conn.
167, 17 Atl. 764.

44. In re Old Colony R. Co., 163 Mass. 356,
40 N. E. 198, holding that a landowner whose
land is taken in proceedings to abolish a
grade crossing may appear and contest the
confirmation of the commissioner's report.

45. Boston, etc., R. Co. v. Newton, 148
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to certain matters no appeal is provided for/° or it is expressly provided that

the decisions of the commissioners shaU be final and conclusive, in which ease no
appeal can be taken."" If no appeal is taken the decision of the commissioners

is final aad conclusive and cannot be reviewed in a collateral proceeding,** and
where a direct appeal is taken their decision should not be reversed by the court

unless it clearly appears that it is founded on erroneous legal principles or contrary

to the clear wdght of evidence.*' In one jiuisdiction where the statute authorizes

the comnnfisioBeTS to apportion the costs of the alteration according to their

discretion, iiieir decision as to such apportionment is not reviewable ;
^ but ia

another their decision is reviewable by the superior court which on such review

may exercise the same discretion as the commissioners as to the apportionment
after which no other appeal can be taken ;^' and imder another statute authoriz-

ing a review by a jury of the questions of fact fo\md by the commissioners, the

jury may review the question of apportionment of costs.^^ The commissioners

are ordinaaily the tribunal to decide the questions of fact in regard to the pro-

posed change or abohtion of a grade crossing,^ and the court on appeal or the

presentation of their report for confirmation or rejection cannot reject it merely

because it diEfers with the commissioners as to questions of fact; " nor can it con-

sider the entire matter as one before it for original action and substitute its own
opinion for that of the commissioners and order the change to be made accord-

ing to a different method from that determined upon by them.^^

E. Crossing Private Lands— l. In General. A raUroad company in

constructing its road across private lands must do so in such manner as not to

cause unnecessary injury thereto; ^° and during the process of construction the

railroad company must use all prudent and reasonable means to enable the land-

owner to enjoy his property in the ordinary mode and to prevent injury thereto."

The English statutes require railroad companies to provide various "accommo-

Mass. 474, 20 N. E. 106. See also Boston,
etc., R. Corp. r. Winchester, 156 JIass. 217,

30 X. E. 1139.

46. Waterbury's Appeal, 57 Conn. 84, 17

Atl. 355.

47. Wieeler i. New York, etc., K. Co., 71

Conn. 270, 41 Atl. 808.

48. DooKttle r. Branford, 59 Conn. 402, 22
Atl. 336, holding that on mandamTis to en-

force an order of the railroad coramiBsioners
for "the abolition of a grade crossing, the court
cannot review the decision of the commission-
ers as to -whether the public convenience and
necessity demand the change.

49. Matter of Boston, etc., R. Co., 64 X. Y.
App. Biv. 257, 72 X". Y. Suppl. 32 [affirmed
in 170 X. Y. 619, 63 X. E. 1115].
Order held erroneous.— An order of the

board of railroad commissioners for a change
of a highway crossing from grade to an
under crossing which will render the high-

way impassable for considerable portions of

the Tear on account of overflow, and the
only relief afforded will be a crossing at
grade, dependent upon i;he permission of the
railroad company, is en-oneous and will be
reversed on appeal, flatter of Delaware, etc.,

R. Co., 116 N. Y. App. Div. 62, 101 X^. Y.
Suppl. 9.

50. Boston, etc., R. Co. i\ Concord, 69 N. H.
91, 44 Atl. 808, holding further that the stat-

ute is not unconstitutional for failing to pro-
ride for an appeal.

51. Fairfield's Appeal. 57 Conn. 167, 17
Atl. 7fi4.
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52. Boston, etc., E. Co. v. Newton, 148
Mass. 474, 20 X. E. 106.

53. In re Hadley, 17S Mass. 319, 59 N. E.
805 ; In re Old Colony R. Co., 163 Mass. 356,
40 X. E. 198.

54. In re Hadley, 178 Mass. 319, 59 X. E.
805.

55. Spencer's Appeal, 78 Conn. 301, 61 Atl.

1010; In re Old Colony R. Co., 163 Mass.
356, 40 X\ E. 198.

56. Heath v. Texas, etc., R. Co., 37 La. Ann.
72S; Bourdier v. Morgan's Louisiana, etc., E.

Co., 35 La. Ann. 947.
Retaining walls.— Where a right of way is

granted to a railroad company and the com-
pany is obliged to make a deep cut in order
to enjoy the right, it is not bound to build
walls to prevent the falling in of the banks
for the protection of the adjoining property.
Hortsman v. Covington, etc., R. Co.. 18 B.
Mon. (Ky.) 218.

In constructing a tunnel under legislative
authority to construct it close to houses or

buildings the company must not only make
compensation for any damage which its con-
struction may occasion to adjacent buildings,
but if there are two modes of constructing
the work it must adopt that course which will
do the least injury to the adjacent property.
Freehold Gen. Land Tnv. Co. r. Metropolitan
Dist. R. Co., 14 L. T. Rep. X. S. 96.

57. Comings i: Hannibal, etc., E. Co., 48
Mo. 512; Holden v. Rutland, etc., E. Co., 30
Vt. 297; Clark v. Vermont, etc., R. Co., 28
Vt. 103.
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dation works" for the benefit of adjacent landowners/' except where such owners
have accepted and received compensation in Ueu thereof/" The works are to

be such as are required at the time the lands are taken with regard to their use

at the time, and not as may be required by a subsequent use or change of circum-

stances,"" and the company cannot be compelled to make any further or additional

accommodation works after five years from the completion of the works and the

opening of the railway.'' If the landowner considers the accommodation works
provided to be insufficient he may at his own expense make such further works
as shall be agreed to by the company or in case of disagreement shall be authorized

by two justices/^ As the duty of providing and maintaining accommodation
works is not one owing to the public but to the particular landowner, it may be
released by him."^ The railroad company and landowner may agree as to accom-
modation works to be provided by the former, and such a contract may be
specifically enforced by a suit in equity."*

2. Private or Farm Crossings— a. Right to Cross Railroad or Construct

Crossings. The right to a private farm crossing across a railroad track may be

58. Dixon v. Great Western R. Co.,

[1897] 1 Q. B. 300, 66 L. J. Q. B. 132,

75 L. T. Kep. N. S. 539, 45 Wkly. Eep.
226; Great Western R. Co. v. Talbot,

[1902] 2 Ch. 759, 71 L. J. Ch. 835, 87 L. T.

Rep. N. S. 405, 18 T. L. R. 775, 51 Wkly.
Eep. 312; Wilkinson v. Hull, etc., R., etc.,

Co., 20 Ch. D. 323, 51 L. J. Ch. 788, 46 L. T.

Rep. N. S. 455, 30 Wkly. Rep. 617; Wise-
man V. Booker, 3 C. P. D. 184, 38 L. T. Rep.
N. S. 292, 26 Wkly. Rep. 634 ; Reg. v. Fisher,

3 B. & S. 191, 9 Jur. N. S. 571, 32 L. J.

M. C. 12, 7 L. T. Eep. N. S. 325, 11 Wkly.
Rep. 69, 113 E. C. L. 191.

The accommodation works include all neces-
sary crossings, bridges, passages, fences,

gates, stiles, culverts, drains, and watering
places for cattle. See Dixon v. Great Western
E. Co., [1897] 1 Q. B. 300, 66 L. J. Q. B.

132, 75 L. T. Rep. N. S. 539, 45 Wkly. Rep.
226.

The object of accommodation works is to
make good any interruptions to the use of

the lands caused by the construction of a
railroad, and where a particular accommo-
dation is no longer required the obligation to

aflford it also ceases. Midland R. Co. v.

Gribble, [1895] 2 Ch. 827, 64 L. J. Ch. 826,

73 L. T. Rep. N. S. 270, 12 Reports 513, 44
Wkly. Rep. 133 [affirming 60 J. P. 55].

Complaints and disagreements as to the
character or sufficiency of accommodation
works are to be settled by application to two
justices, who may make such orders as may
be necessary, and a court of chancery will

not assume jurisdiction of such controversy.

Hood V. North Eastern R. Co., L. R. 11 Eq.

116, 40 L. J. Ch. 17, 23 L. T. Rep. N. S.

433, 19 Wkly. Rep. 266.

Action for damages for insufficiency.

—

Where a railroad company constructed a cul-

vert to carry off water from land adjacent to

the railroad, and no complaint was made by
the landowner of the insufficiency of the
culvert, and no application was made to jus-

tices for additional accommodation works
within the five years limited by the statute,

and an injury subsequently arose from the
insufficiency of the culvert, it was held that

the statutory remedy was exclusive and thai
no action for damages could be maintained.
CoUey V. London, etc., R. Co., 5 Ex. D. 277,
44 J. P. 427, 49 L. J. Exeh. 575, 42 L. T>
Rep. N. S. 807, 29 Wkly. Rep. 16.

59. Rhondda, etc., R. Co. v. Talbot, [18971
2 Ch. 131, 66 L. J. Ch. 570, 76 L. T. Rep,
ISr. S. 694.

60. Reg. V. Brown, L; R. 2 Q. B. 630;;

Rhondda, etc., R. Co. v. Talhot, [1897] 2 Ch.
131, 66 L. J. Ch. 570, 76 L. T. Repi, N. S. 694.

Subsequent use by landowner.— Thei use of

the accommodation works by the landowner
is not restricted to the exact conditions ex-

isting at the time of their construction, but
includes their use for any purpose which may
be taken to have been fairly within the con-
templation of the parties at that time, but
not uses which could not have then been an-
ticipated and which substantially increase
the burden of the servitude. Great Western
R. Co. V. Talbot, [1902] 2 Ch. 759, 71 L. J.
Ch. 835, 87 L. T. Rep. N. S. 405, 18 T. L. R.
775, 51 Wkly. Rep. 312.

61. Dixon V. Great Western R. Co., [1897]
1 Q. B. 300, 66 L. J. Q. B. 132, 75 L. T. Rep.
N. S. 539, 45 Wkly. Rep. 226, holding, how-
ever, that the provision that the company
shall not be compelled after five years to
make " any further or additional " accommo-
dation works does not apply where it has not
within such time made any accommiodation
works at all, and if it builds a fence after

this period it must subsequently keep it in
repair.

63. Rhondda, etc., R. Co. v. Talbot, [1897]
2 Ch. 131, 66 L. J. Ch. 570, 76 L. T. Rep.
N. S. 694, holding, however, that the land-

owner has no right to make any works which
he may think proper and that he can act

only under the conditions expressed in the

statute.

63. Midland R. Co. v. Gribble,, [1895] 2
Ch. 827, 64 L. J. Ch. 826, 73 L. T. Rep. N. S.

270, 12 Reports 513, 44 Wldy. Rep. 133 [af-

firming 60 J. P. 55].

64. Raphael v. Thames Valley R. Co., L. R.
2 Ch. 147, 36 L. J. Ch. 200, 16 L. T. Rep.
N. S. 1, 15 Wkly. Rep. 322.

[VI. E, 2, a]
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acquired by prescription/^ by contract or covenant in the deed of conveyance
of the right of way/° or by virtue of a statutory or charter provision expressly
conferring the right to cross,"' or imposing upon the railroad company the duty of

constructing crossings."^ The circumstances may also be such as to entitle a
landowner to a right of way of necessity/' and while this necessity must be actual
and not a mere matter of convenience,™ it need not be absolute, and a landowner
whose property is divided by a raUroad is entitled to use or make such a crossing

or crossings as may be necessary for the reasonably convenient use of his land,

provided he exercises his right with due regard to the paramoimt rights of the
railroad company,'^ although the mere right to cross does not impose upon the

railroad company the duty of constructing a crossing.'^ In the absence of such
provisions or conditions the right of the railroad company in its right of way is

exclusive, and adjacent landowners have no right to cross it," or to construct

crossings,'* or if regular crossings are estabUshed to cross it at other places; '°

65. Louisville, etc., R. Co. v. Brooks, 77
S. W. 693, 25 Ky. L. Rep. 1307; Hardy v.

Alabama, etc., R. Co., 73 Miss. 719, 19
So. 661; Well v. Northern R. Co., 14 Ont.
594.

But to secure a prescriptive right the use
must be adverse and under a claim of right,
and not merely permissive. Cleveland, etc.,

R. Co. t). Munsell, 192 111. 430, 61 N. E. 374;
Canadian Pac. R. Co. v. Guthrie, 31 Can.
Sup. Ct. 155 [reversing 27 Ont. App. 64].
In New Hampshire, under a statute provid-

ing that no title by adverse possession can
be acquired by or against a railroad company,
a landowner cannot acquire a prescriptive
right to a private crossing over the railroad.
Costello V. Grand Trunk R. Co., 70 N. H.
403, 47 Atl. 265.

66. Kraeer v. Pennsylvania R. Co., 218 Pa.
St. 569, 67 Atl. 871; Hall i\ Clearfield, etc.,

R. Co., 168 Pa. St. 64, 31 Atl. 940. See also

supra, V, G, 6.

Limitation of right.— The reservation in a
right of way deed of a right to cross the
railroad does not entitle the landowner to

cross over any and every part of the right
of way, but only to such a crossing as is

reasonably necessary, and where the place of

crossing has been selected the landowner has
no right to cross at other places. Chesa-
peake, etc., R. Co. V. Richardson, 98 S. W.
1042, 30 Ky. L. Rep. 426.
67. See Kyle v. Auburn, etc., R. Co., 2

Barb. Ch. (N. Y.) 489.

Limitation of right.— A charter provision
giving landowners a right to cross the track
of a railroad does not give them the right

to do so in such a manner as to interfere

with the reasonable use of the road by the

railroad company. Connecticut, etc., R. Co.

V. Holton, 32 Vt. 43.

68. See infra, VI, E, 2, b.

69. Housatonic R. Co. v. Waterbury, 23
Conn. 101 ; New York, etc., E. Co. v. Rail-

road Com'rs, 162 Mass. 81, 38 N. E. 27.

70. Jones Fertilizing Co. v. 'Cleveland, etc.,

E. Co., 2 Ohio S. & C. PI. Dec. 511, 7 Ohio
N. P. 245.

If there is a public highway by which the

landowner can have convenient access from
one part of his property to another, he can-
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not claim a way of necessity. Carroll v.

Great Western R. Co., 14 U. C. Q. B. 614.

71. Atchison, etc., R. Co. v. Gough, 29 Kan.
94; Gratz v. Lake Erie, etc., R. Co., 76 Ohio
St. 230, 81 N. E. 239; Mitchell, etc.. Lumber
Co. V. Wabash R. Co., 6 Ohio S. & C. PI.

Dec. 135, 3 Ohio N. P. 231.

If the railroad has fenced its right of way
the landowner may make openings in the

fence for farm crossings at such places as

the necessities of his farm demand and which
will not interfere with the paramount use
of the right of way by the railroad company,
and the company must maintain the necessary

gates in the right-of-way fence at such cross-

ings. Atchison, etc., R. Co. v. Conlon, 9 Kan.
App. 338, 61 Pac. 321.

Limitation of right.—^A landowner has no
right to make any and all crossings which
he may desire, but to entitle him to make
a farm crossing two things must concur:

( 1 ) The necessities of his farm must demand
a crossing at the place in question; and (2)

its use must not interfere with the para-

mount use of the railroad company. Chicago,

etc., R. Co. V. Cosper, 42 Kan. 561, 22 Pac.

634.

72. See infra, VI, E, 2, b.

73. New York, etc., R. Co. v. Comstock, 60
Conn. 200, 22 Atl. 511.

74. Speese v. Schuylkill River East Side R.
Co., 8 Pa. Dist. 584, 23 Pa. Co. Ct. 17, 44
Wkly. Notes Cas. 493; Connecticut, etc., R.
Co. 'v. Holton, 32 Vt. 43.

A distinction as to the extent of the rights

of a railroad company exists according to

whether the right of way was acquired by
deed or condemnation, and a deed of a right

of way, although not expressly providing
for crossings, may, by its provisions, as con-

strued by the acta of the parties, entitle the

landowner to construct a crossing which
is necessary for the complete enjoyment of

his property, and which will not endanger or

interfere with the operation of the railroad.
Mt. Pleasant Coal Co. v. Delaware, etc., R.
Co., 200 Pa. St. 434, 50 Atl. 251.
75. Chesapeake, etc., R. Co. r. Richardson,

98 S. W. 1042, 30 Kj'. L. Rep. 426; Con-
necticut, etc., R. Co. V. Holton, 32 Vt.
43.
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and in one jurisdiction the construction of crossings without the consent of the
railroad company is expressly prohibited by statute.'"

b. Duty of Railroad Company to Construct Crossings. In the absence of
statute or agreement a railroad company is not obliged to construct private or
farm crossings for the benefit of adjacent landowners/' or to continue to main-
tain an existing crossing; '^ nor is the railroad company obliged to construct a
crossing where the landowner has merely a statutory right to cross the track/"
or a right of way of necessity.'" The duty of constructing private or farm cross-

ings may, however, be imposed upon railroad companies by contract or covenant
in the conveyance of the right of way,*' or provision in the charter of the company,*^
or if such crossing is a part of the plan of.construction filed or agreed upon by the
railroad company and is considered in the award of damages to the landowner,
the railroad company is bound to construct and maintain the crossing,'^ which
must be of the character provided for.*' There are also in a number of juris-

dictions statutory provisions expressly requiring railroad companies to construct

such crossings or to do so in certain cases or under certain conditions.'^ These

76. Speeae ». Schuylkill River East Side R.
Co., 8 Pa. Dist. 584, 23 Pa. Co. Ct. 17, 44
Wklj;. Notes Cas. 493.
This statute does not apply so as to affect

any rights secured under a deed of convey-
ance of the right of way. Mt. Pleasant Ck>al

Co. f. Delaware, etc., R. Co., 200 Pa. St.

434, 50 Atl. 251.

77. Kyle v. Auburn, etc., R. Co., 2 Barb.
Ch. (N. Y.) 489; Gulf, etc., R. Co. v. Jones,

3 Tex. App. Civ. Cas. § 21. See also March
D. Portsmouth, etc., R. Co., 19 N. H. 372.

But see Kirk v. Kansas City, etc., R. Co., 51
La. Ann. 664, 25 So. 463.

78. New York, etc., R. Co. v. Comstock, 60
Conn. 200, 22 Atl. 511.

79. Kyle v. Auburn, etc., R. Co., 2 Barb.
Ch. (N. Y.) 489, holding that a railroad

company constructing its road under the

New York statute of 1838, giving adjacent
landowners the right to cross the road but
not requiring the company to construct cross-

ings, is not bound to construct any crossings

except such as it has designated upon the

profile and map of the road filed by it.

80.- Gulf, etc., R. Co. v. Jones, 3 Tex. App.
Civ. Cas. § 21.

81. Gray v. Burlington, etc., R. Co., 37
Iowa 119; Eatman v. New Orleans Pac. R.
Co., 35 La. Ann. 1018 ; Hall v. Clearfield, etc.,

R. Co., 168 Pa. St. 64, 31 Atl. 940; Hugo
V. Great Western R. Co., 16 U. C. Q. B. 506.

See also supra, V, G, 6.

A railroad company may contract jointly

with individuals in the settlement of litiga-

tion to which it is a party and bind itself

jointly with them to construct, keep up, and
perpetually maintain stock gaps and cross-

ings across its track on the premises in-

volved in the litigation. Chattanooga, etc.,

R. Co. 17. Davis, 89 Ga. 708, 15 S. E. 626.

The parol agreement of the president of a
railroad company made at the time of, and
as a part of the consideration for, the exe-

cution of a deed of a right of way, to build

a crossing over the railroad connecting the

two portions of the grantor's land, is binding
upon the railroad company and must be
complied with in order to give the company

a right of possession. Perkiomen R. Co. v.

Bromer, 217 Pa. St. 263, 66 Atl. 359.

Cow gaps.—^A covenant in a deed binding

a railroad company " to construct all cross-

ings reasonably necessary" does not bind it

to construct cow gaps. Kentucky Union R.

Co. v. Forkner, 40 S. W. 462, 19 Ky. L. Rep.

378.

83. Louisville, etc., R. Co. v. Emerson, 125
Ky. 104, 100 S. W. 863, 30 Ky. L. Rep. 1149;
Green v. Morris, etc., R. Co., 24 N. J. L.

486.

A charter provision that the railroad shall

be BO constructed as not to obstruct the safe

and convenient use of any private way which
it crosses imposes upon the company the

duty of maintaining a safe and convenient

crossing for such private way. Keefe v.

Sullivan County R. Co., 63 N. H. 271.

83. Stone v. Missouri Pac. R. Co., 75 Kan.
600, 90 Pac. 251; Chicago, etc., R. Co. v.

Wynkoop, 73 Kan. 590, 85 Pac. 595; Kansas
City, etc., R. Co. v. Kregelo, 32 Kan. 608, 5

Pac. 15 ; Rathbun v. New York, etc., R. Co.,

20 R. I. 60, 37 Atl. 300.

84. Chicago, et.c, R. Co. v. Wynkoop, 73
Kan. 590, 85 Pac' 595.

85. Illinois.— Chalcraft v. Louisville, etc.,

R. Co., 113 111. 86 [afflrming 14 111. App.
616].

7owa.— Mattice v. Chicago Great Western
R. Co., 130 Iowa 749, 107 N. W. 949;
Herrstrom v. Newton, etc., R. Co., 129 Iowa
507, 105 N. W. 436.

Massachusetts.— New York, etc., R. Co. v.

Railroad Com'rs, 162 Mass. 81, 38 N. E.
27.

Mississippi.— Alabama, etc., R. Co. v.

Odeneal, 73 Miss. 34, 19 So. 202.

Missouri.— Quantock v. Missouri, etc., R.
Co., 197 Mo. 93, 94 S. W. 978 [affirming 117

Mo. App. 469, 74 S. W. 1034].
New Bampshire.— Costello v. Grand Trunk

R. Co., 70 N. H. 403, 47 Atl. 265; Keefe V.

Sullivan County R. Co., 63 N. H. 271.

New York.— Buffalo Stone, etc., Co. v.

Delaware, etc., R. Co., 130 N. Y. 152, 29 N. E.
121 [affirming 7 N. Y. Suppl. 604]; Smith
V. New York, etc., R. Co., 63 N. Y. 58 ; Peek-

[VI, E, 2, b]
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statutory requirements apply whether the raikoad company acquires its right

ham V. Ihitchess County K. Co., 20 N. Y.
Suppl. 39.

Ohio.— Jones Fertilizing Co. v. Cleveland,
etc., R. Co., 2 Ohio S. & C. PL Dec. 504, 7
Ohio N. P. 245.
Pennsylvania.— Dubbs v. Philadelphia, etc.,

E. Co., 148 Pa. St. 66, 23 Atl. 883.
Texas.— Texas, etc., E,. Co. v. Ford, (Civ.

App. 1897) 42 S. W. 589.
Virginia.— Adams v. Tidewater K. Co., 107

Va. 798, 60 S. E. 129.
West Virginia.— Clarke V. Ohio Eiver, etc.,

R. Co., 39 W. Va. 732, 20 S. E. 696.
Canada.— In re Cockerline, etc., R. Co., 5

Can. R. Cas. 313.

See 41 Cent. Dig. tit. "Railroads," § 306.
Constitutionality of statute see Constitu-

noNAL Law, 8 Cyc. 983.
Construction and application of statutes.

—

Under a statute requiring railroad companies
to construct crossings " when and where the
same may become necessary," for adjoining
landowners, the term "necessary" is used
in the sense of reasonably convenieat, and
the rights of the railroad company and the
public as well as of the landowner must be
considered. Chalcraft v. Louisville, etc., R.
Co., 113 111. 86 [affirming 14 111. App. 516].
Where the statute provides that where a
person o^vns land on both sides of a railroad
the railroad company shall construct cross-

ings, if requested to do so, a landowner is

entitled to a crossing, although he can have
access from one part of his property to an-
other by means of a public highway (Mattice
V. Chicago, etc., E. Co., 130 Iowa 749, 107
N. W. 949; Herrstrom v. Newton, etc., R.
Co., 129 Iowa 507, 105 N. W. 436) ; but the
Pennsylvania statute of 1849 expressly ex-

cepts from the duty of constructing crossings
cases where a public highway passes through
the property (Traut v. New York, etc., R.
Co., (Pa. 1888) 15 Atl. 678). Where the
statute provides that where a person owns
land on both sides of the railroad the com-
pany shall " when required to do so " make
a crossing, the obligation exists only where
such landowner has requested a crossing.
Anderson v. Chicago, etc., R. Co., 48 Iowa
346. Under a statute requiring railroad com-
panies to construct " convenient and suit-

able " crossings over its track for " necessary
plantation roads," the term " necessary " does

not mean " indispensable " but " reasonably
convenient," and the term " plantation " in-

cludes a stock farm as well as one used for

agricultural purposes (Alabama, etc., R. Co.

i;. Odeneal, 73 Miss. 34, 19 S. W. 202) ; and a
road connecting a dwelling-house and pasture
lands of a farm through which a railroad
runs is a necessai'y plantation road, within
the meaning of the statute if its disuse would
involve any considerable inconvenience or ex-

pense to the tenant in possession (Alabama,
etc., R. Co. V. Ligon, 74 Miss. 176, 20 So.

988). A statute requiring railroad com-
panies to make " a good and sufScient cause-

way or causeways, whenever the same may
be necessary, to enable the occupant or occu-
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pants of said lands to cross or pass over the

same," contemplates a crossing whenever rea-

sonably necessary to afford the landowner a

convenient mode of access, and he is entitled

to a crossing, although he might pass from
one part of his property to another over

roads adjoining his property by a circuitous

route of about one-half mile (Dubbs v. Phila-

delphia, etc., R. Co., 148 Pa. St. 66, 23 Atl.

883) ; and such a requirement applies to

what is necessary for the future as well as

the present use of the land, and a railroad

company having left a causeway will not be

allowed to fill it up, although not in use

where the probable future use of the land

would make it necessary (Hespenheide v.

King, 31 Pittsb. Leg. J. N. S. (Pa.) 242).

In Texas the statute provides that railroad

companies which have fenced their right of

way may be required to make openings

through their fence and over their road-bed

every one and one-half miles, and if such
fence divides any inclosure at least one open-

ing shall be made within such inclosure.

San Antonio, etc., R. Co. v. Grier, 20 Tex.

Civ. App. 138, 49 S. W. 148; Burgess v.

Missouri, etc., R. Co., (Tex. Civ. App. 1897)
41 S. W. 703. The Texas statute requiring

railroad companies to construct farm cross-

ings does not apply to cases where the right

of way was acquired before the enactment of

the statute. Owazarzak i;. Gulf, etc., R. Co.,

31 Tex. Civ. App. 229, 71 S. W. 793; San
Antonio, etc., R. Co. f. Grier, (Tex. Civ.

App. 1907) 42 S. W. 1022. The New York
statute of 1850 expressly requiring railroad

companies to construct farm crossings was
not repealed by the act of 1854, which omits
the express requirement but provides that
openings shall be placed at " farm crossings,"

or the statute of 1890, compiling the exist-

ing laws on the same subject and containing
substantially the same provision. Peckham
V. Dutchess 'County, 20 N. Y. Suppl. 39.
In Canada the statute of 14 & 15- Vict,

c. 51, § 13, required railroad companies to

construct fences with openings, gates, or bars
" and farm crossings " for the use of pro-

prietors of lands adjoining the railroad
(Burke v. Grand Trxink R. Co., 6 U. C. C. P.

484; Eeist v. Grand Trunk R. Co., -6 U. C.

C. P. 421) ; bvit in a subsequent consolida-

tion of the statutes the word " and " was
changed to " at " so as to provide that the

company should construct fences with open-
ings, gates, or bars " at farm crossings

"

(Brown V. Toronto, etc., R. Co., 26 U. C. C. P.

206) ; and it was therefore held that a rail-

road company was not under any statutory
obligation to construct farm crossings (Guay
V. Reg., 17 Can. Sup. Ct. 30 ; Vezina i: Reg.,

17 Can. Sup. Ct. 1 [in effect overruling
Canada Southern B. Co. v. Clouse, 13 Can.
Sup. Ct. 139 {reversing 11 Ont. App. 287)];
Ontario Lands, etc. v. Canada Southern E.
Co., 1 Ont. L. Rep. 215; Brown v. Toronto,
etc., R. Co., supra). In 1888, however, a
statute was enacted which again expressly
required a railroad company to " make cross-
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of way by purchase or condemnatioii/'' and the duty is not affected by the assess-

ment and payment of damages in condemnation proceedings.'' They also apply
to railroads in process of construction as well as to completed roads.*' Where
the railroad company contests the right of the landowner to a crossing, it is enti-

tled to a reasonable time after the determination of the right in favor of the land-

owner to construct the crossing; '° and where the duty of constructing the cross-

ing is imposed by covenant in a deed of right of way but no time is specified, the

company is entitled to a reasonable time after the road is built."" The statutory

duty of constructing crossings includes the duty of maintaining and keeping them
in repair as long as needed ;

"^ but a railroad company is not required to keep in repair

a private crossing which a landowner uses merely by permission of the railroad

company,"^ or to maintain a statutory crossing after it is no longer necessary; °^

and where the crossing is constructed and maintained under a contract between
the railroad company and the landowner, the question of maintenance and repair

depends upon the terms of the contract."*

e. Character of Lands and Persons Entitled to Crossings. A statute merely
requiring the construction of crossings "for necessary plantation roads" applies

whether the lands are inclosed or not,"^ but does not entitle a person owning land

on only one side of the railroad to a crossing to reach the land of another person.""

ings for persona across whose land the rail-

way is carried " ( Ontario Lands, etc., Co.

V. Canada Southern E. Co., supra ) , which,

however, was held not to Tae retrospective in

its operation (Carew v. Grand Trunk E. Co.,

2 Can. E. Cas. 241, 5 Ont. L. Eep. 653, 2 Ont.

Wkly. Eep. 313; Ontario Lands, etc., Co. v.

Canada Southern E. Co., supra) ; and the

subsequent railway act of 1963 also requires

that " every company shall make crossings

for persons across whose lands the railway is

carried, convenient and proper for the cross-

ing of the railway for farm purposes " (In re
Cockerline, etc., E. Co., 5 Can. E. Cas. 313) ;

and orders directing the establishment of

farm crossings over railways subject to the

act of 1903 are exclusively within the juris-

diction of the board of railway commissioners

'

(Grand Trunk E. Co. v. Perrault, 36 Can.
Sup. Ct. 671).
86. Smith v. New York,, etc., E. Co., 63

N. Y. 58; Clarke v. Eochester, etc., R. Co.,

18 Barb. (N. Y.) 350.

87. Beardsley v. Lehigh Valley R. Co., 142
N. Y. 173, 36 N. E. 877 [affirming 65 Hun
502, 20 N. Y. Suppl. 458] ; Jones v. Seligman,

81 N. Y. 190 [affirming 16 Hun 230]; Buf-

falo Stone, etc., Co. v. Delaware, etc., R. Co.,

7 N. Y. Suppl. 604 [affirmed in 130 N". Y.

152, 29 IST. E. 121].
If the damages were assessed prior to the

statute requiring railroad companies to con-

struct crossings and the damages included

the cost to the landowner of constructing

the crossings necessary, the statute does not
apply and the railroad company cannot be

required to construct them. Missouri, etc.,

R. Co. V. Chenault, 24 Tex. Civ. App. 481, 60
S. W. 55.

88. Adams v. Tidewater E. Co., 107 Va.
798, 60 S. E. 129.

89. Alabama, etc., E. Co. v. Odeneal, 74
Miss. 824, 21 So. 52.

90. Livingston v. Iowa Midland R. Co., 35

Iowa 555.
91. Madison v. Missouri Pac. R. 'Co., 60
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Mo. App. 599; Keefe v. Sullivan County R.

Co., 63 N. H. 271.

Limitation as to duty.— The farm crossing

required by statute is intended for the benefit

of the owner of the farm through which a
railroad passes, and the company is under no
legal obligation to maintain the crossing in
good condition for general public use. John-
son V. Chicago, etc., R. Co., 96 Minn. 316,

104 N. W. 961.
Repair of approaches.— Where a railroad

crosses a farm and the company has con-

structed a farm crossing, it is not bound to

keep in repair tlie approaches to the crossiBg

within the farm. Palmer v. Michigan Cent.

. R. Co., 7 Ont. L. Rep. 87, 3 Ont. Wkly. Eep.
89 [affirming 2 Can. E. Cas. 239, 6 Ont. L.

Eep. 90, 2 Ont. Wkly. Eep. 477].
Where a railroad company agrees to main-

tain and does maintain two farm crossings on
a single farm, its obligation to keep them in

a reasonably safe condition is the same as

it would be in the case of a single crossing
required by the statute. Grasse v. Mil-
waukee, etc., E. Co., 36 Wis. 582.

92. Moragne v. Charleston, etc., E. Co., 77
S. C. 437, 58 S. E. 150.

93. Midland E. Co. v. Gribble, [1895] 2
Ch. 827, 64 L. J. Ch. 826, 73 L. T. Eep. N. S.

270, 12 Eeports 513, 44 Wkly. Eep. 133

[affirming 60 J. P. 55], where the landowner
sold all of his land on one side of the railroad
without reserving any right of way across

the land sold.

94. Walters v. Minneapolis, etc., E. Co., 76
Minn. 506, 79 N. W. 516, holding that the
practical construction given to the contract

by the parties is controlling, and that where
the company customarily removed the planks
at the crossing during the winter months,
such removal did not constitute negligence on
the part of the railroad company.
95. Hardy r. Alabama, etc., E. Co., 73 Miss.

719, 19 So. 661.

96. Seelbinder v. Illinois Cent. E. Co., 73
Miss. 84, 19 So. 300.
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Where the statute requires the construction of crossings for the use of the pro-

prietors of the lands "adjoining" the railroad, its application is not limited to

cases where the railroad divides a farm or tract of land or to conditions existing

at the time of the original construction; °^ and under such a statute the land-

owner is entitled to a crossing where he owns land on one side only in order to reach

a highway on the other/' where at the time of the construction of the railroad he
owned land on one side and subsequently purchases land on the other side,'"

or where he owns land on both sides of the railroad but there is a strip of land

belonging to another intervening between the railroad and his land on one side;
^

and such a statute does not require that any particular quantity of land shall

be benefited; ^ but where a landowner owns land on only one side of the railroad

and a crossing would serve no useful purpose, the company will not be required

to construct it;* and, where he owns land on both sides of the railroad at the

time the crossing is constructed and subsequently sells all the land on one side

without reserving any right of way across the land sold, he abandons his right

to the crossing.* Where the statute requires crossings when a person owns land

"on both sides of any railway," the term "railway" does not mean merely the

right of way.° A railroad company is not required to construct crossings for the

benefit of a landowner whose property is situated entirely on one side of the rail-

road under a statute requiring crossings where the road passes through the lands

of any person,^ or for persons "across" whose lands the road passes;' and a
statute requiring that when a person owns a certain amount of land in one body
through which the railroad passes the railroad shall construct crossings applies

only where the lands on each side are in one ownership at the time of the original

construction,* and does not require the construction of additional crossings if

the land is subsequently divided up into several tracts of over the amount speci-

fied.' The actual hona fide owner of lands through which a railroad passes is

entitled to the crossings required by statute, although his title is not registered."

A statute requiring "farm crossings" does not apply to lots within city hmits,"
although the business conducted upon such lots may necessitate crossing the
railroad tracks in order to reach a street or alley.'^ A charter provision requir-

ing a railroad company to provide proper crossings for persons through whose
land the road passes imposes a continuing duty, and if at the time the road was
constructed no crossing was necessary, but a crossing subsequently becomes
necessary, it is the duty of the railroad company to construct it.'*

97. Quantock v. Missouri, etc., R. Co., 117 land belonging to the railroad company ac-

Mo. App. 469, 74 So. 1034 [affirmed in 197 quired by purchase for railroad purposes in-

Mo. 93, 94 S. W. 978]. terveuiug between his land and the right of

98. Buffalo Stone, etc., Co. v. Delaware, way as originally condemned as the term
etc., E. Co., 130 N. Y. 152, 29 N. E. 121 "railway" includes land so used.
[affirming 7 N. Y. Suppl. 604]. 6. Thompson v. Louisville, etc., E. Co., 76
99. Quantock v. Missouri, etc., R. Co., 197 S. W. 44, 25 Ky. L. Rep. 529.

Mo. 93, 94 S. W. 973 [affirming 117 Mo. App. 7. Grand Trunk R. Co. v. Therrien, 30 Can.
469, 74 So. 1034, and disapproving Stumpe Sup. Ct. 485.

V. Missouri, etc., R. Co., 61 Mo. App. 357]. 8. Gratz r. Lake Erie, etc., E. Co., 76 Ohio
1. Buffalo Stone, etc., Co. v. Delaware, etc., St. 230, 81 N. E. 239.

E. Co., 130 N. Y. 152, 29 N. E. 121 [affirming 9. Jones Fertilizing Co. v. Cleveland, etc.,

7 N. Y. Suppl. 604]. R. Co., 2 Ohio S. & C. PI. Dec. 511, 7 Ohio
2. 'Clarke v. Rochester, etc., E. Co., 18 Barb. N. P. 245.

(N. Y.) 350. 10. Boldue v. Canadian Pac. E. Co., 23
3. Kerr v. West Shore E. Co., 2 N. Y. Quebec Super. Ct. 238.

Suppl. 686. 11. William's v. Chicago, etc., E. Co., 228
4. Midland E. Co. v. Gribble, [1895] 2 Ch. III. 593, 81 N. E. 1133 [affirming 132 111.

827, 64 L. J. Ch. 826, 73 L. T. Eep. N. S. 270, App. 274] ; Smith v. Missouri, etc., E. Co.,

12 Eeports 513, 44 Wkly. Eep. 133 [affirming 94 Mo. App. 398, 68 S. W. 238.

60 J. P. 55]. 12. Williams v. Chicago, etc., R. Co., 228
5. Mattice II. Chicago Great Western E. Co., 111. 593, 81 N. C. 1133 [affirming 132 111.

130 Iowa 749, 107 N. W. 949, holding that a App. 274].

landowner is entitled to a crossing, although 13. Louisville, etc., E. Co. v. Pittman, 53
on one side of the track there la a strip of S. W. 1040, 21 Ky. L. Eep. 1037.
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d. Number, Location, and Purposes of Crossings. Where the number of

crossings is governed by contract or covenant in the deed of right of way, the

railroad company must comply with its agreement," and where the statute only

requires one crossing the landowner is not entitled to more than one if a suitable

crossing is provided.'^ Where the statute does not specify any number but
merely requires crossings or suitable, sufficient, or necessary crossings, the rail-

road company must construct whatever number is reasonably necessary for the

proper accommodation of the landowner," which is ordinarily a question of fact

depending upon the circumsta^nces of the particular case,'^ and if it be shown
that the number originally constructed is not sufficient the company may be

compelled to constnict additional crossings; '' but the company is not required

to construct any more than are reasonably necessary,'^ nor has the landowner
any right to construct additional crossings at other places at his own expense.^"

In the location of the crossing the rights of both parties must be considered,^'

and whether suitably and properly located is ordinarily a question of fact depend-

ing upon the circumstances of the particular case.^^ In the absence of statute

or agreement to the contrary, the railroad company may designate the location

of the crossing,^^ but the landowner is entitled to be reasonably and fairly accom-
modated,^* and the railroad company must consider his rights and cannot so locate

the crossing as to subject him to needless and unreasonable injury or inconven-

ience.^^ Where the statute authorizes the landowner to designate the place of

crossing, the raikoad company must construct it at the place designated if such

14. Gray v. Burlington, etc., R. Co.,. 37
Iowa 119, holding that if the covenant in the

deed provides for the construction of two
crossings, the railroad company must con-

struct two, although the statute requiring

railroad companies to construct crossings only

provides for one.

15. State V. Burlington, etc., R. Co., 99
Iowa 565, 68 N. W. 819.

16. Alabama, etc., R. Co. v. Odeneal, 73
Miss. 34, -19 So. 202; Jones v. Seligman, 81

N. Y. 190 [affirming 16 Hun 230].
17. Alabama, etc., R. Co. v. Odeneal, 73

Miss. 34, 19 So. 202; Jones v. Seligman, 81

N. Y. 190 [affirming 16 Hun 230].

The expense to the railroad company is a
question which should be considered in deter-

mining what number of crossings should be

put in. Van Kleeck v. Dutchess County R.
Co., 78 Hun (N. Y.) 263, 28 N. Y. Suppl.

902.

18. Louisville, etc., R. Co. v. Emerson, 100

S. W. 863, 30 Ky. L. Rep. 1149; Jones v.

Seligman, 81 N. Y. 190 [affirming 16 Hun
230].
Where a farm is divided after a railroad

company has constructed its road and pro-

vided one crossing, it must construct another

crossing for that portion which by the

division is left without one. Louisville, etc.,

E. Co. V. Emerson, 100 S. W. 863, 30 Ky. L.

Rep. 1149. But see Clarke v. Ohio River R.

Co., 39 W. Va. 732, 20 S. E. 696, holding

that when once the railroad company has put
in suitable crossings it cannot afterward be
required to put in additional crossings.

19. Van Kleeck v. Dutchess County E. Co.,

78 Hun (N. Y.) 263, 28 N. Y. Suppl. 902.

30. Connecticut, etc., R. Co. v. Holton, 32
Vt. 43.

21. Chalcraft v. Louisville, etc., R. Co., 113
111. 86 [affirming 14 111. App. 516]; Costello

V. Grand Trunk R. Co., 70 N. H. 403, 47

Atl. 265; Wademan v. Albany, etc., R. Co.,

51 N. Y. 568; Buffalo Stone, etc., Co. v.

Delaware, etc., R. Co., 7 N. Y. Suppl. 604

[affirmed in 130 N. Y. 152, 29 N. E. 121]

;

Burke v. Grand Trunk R. Co., 6 U. C. C. P.

484.

22. Jones v. Seligman, 81 N. Y. 190 [af-

firming 16 Hun 230] : Buffalo Stone, etc.,

Co. V. Delaware, etc., R. Co., 7 N. Y. Suppl.

604 [affirmed in 130 N. Y. 152, 29 N. E.

121] ; Burke v. Grand Trunk R. Co., 6 U. C.

C. P. 484.

23. Wademan v. Albany, etc., R. Co., 51
N. Y. 568 [overruling Wheeler v. Rochester,

etc., R. Co., 12 Barb. (N. Y.) 227]; Holmes
V. Philadelphia, etc., R. Co., 2 Pa. L. J. 387.

The landowner cannot prescribe the place

for the crossing, while on the other hand the
railroad company, although entitled to select

the place of crossing, must consider its con-

venience and usefulness to the landowner,
and if the latter is not satisfied he may sue

for damages, and it is a question for the

jury whether the company has properly per-

formed its duty. Burke v. Grand Trunk R.

Co., 6 U. C. C. P. 484.

Mandamus will not be granted to compel a
railroad company to make crossings at a
particular place where the company desires

one location and the landowner another.

Reist V. Grand Trunk R. Co., 12 U. C. Q. B.

675.
24. Jones v. Seligman, 81 N. Y. 190 laf-

firming 16 Hun 230].

35. Beardsley v. Lehigh Valley R. Co., 65

Hun (N. Y.) 502, 20 N. Y. Suppl. 458

[affirmed in 142 N. Y. 173, 36 N. E. 877];
Buffalo Stone, etc., Co. v. Delaware, etc., R.
Co., 7 N. Y. Suppl. 604 [affirmed in 130 N. Y.

152, 29 N. E. 121] ; Burke v. Grand Trunk
R. Co., 6 U. C. C. P. 484.
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location is a reasonable one; ^° but if the landowner refuses to designate the place

of crossing the railroad company may do so provided it furnishes an adequate
crossing.^' Where the landowner is authorized to construct a crossing, upon
failure of the railroad to do so, and recover the cost from the railroad company,
he must in locating the crossing do so with due regard to the interest of the rail-

road company and the safety of the public.^' In some jurisdictions the statutes

provide that if the parties cannot agree as to the number and location of the
crossings, these questions shall be determined by commissioners or some other

tribunal designated for that purpose.^° Statutes requiring farm crossings are

not Umited to crossings solely for agricultural purposes; ^ but the landowner
is only entitled to use the crossing for purposes which may be taken to have been
fairly within the contemplation of the parties at the time of its construction,^'

and caimot use it in such a manner as to endanger the operation of trains upon
the railroad.^^ Where a raUroad company is reqiiired to make crossings over
its road where it passes through government lands, the government may subse-

quently sell such lands for any purpose and the purchasers may use the crossings

for any purpose that may be convenient for the enjoyment of the land which
wiU not interfere with the operation of the railroad.^

6. Character and Suffleleney of Crossings. Where a raUroad company is

required to construct crossings the crossing must be such as reasonably to meet
the necessities and convenience of the landowner,'* and the duty of constructing

a crossing includes the duty of constructing the necessary approaches thereto.^

It is competent for the railroad company and landowner to agree as to the char-

acter of the crossing,'" if it is not such as to endanger the safety of the pubUc,"
and to provide whether it shall be at grade or otherwise,'* or whether it sh lU be
open or provided with gates or bars.'' If as is usually the case the statutes do

26. Van Vranklin v. Wisconsin, etc., R. Co.,

68 Iowa 576, 27 N. W. 761; Boggs v. Chi-

cago, etc., R. Co., 54 Iowa 435, 6 N. W. 744.

27. Schrimper v. Chicago, etc., R. Co., 115
Iowa 35, 82 N. W. 916, 87 N. W. 731.

28. Chalcraft v. LouisviUe, etc., R. Co., 113
111. 86 [affirmirtff 14 111. App. 516], holding
that the landowner has no right to locate the

crossing at a place where it will greatly in-

crease the danger of collisions and that he
may be enjoined from so doing.

29. Costello V. Grand Trunk R. Co., 70
jr. H. 403, 47 Atl. 265; Connecticut, etc., R.
Co. V. Holton, 32 Vt. 43.

30. Buffalo Stone, etc., Co. v. Delaware,
etc., R. Co., 130 N. Y. 152, 29 N. E. 121

[affirming 7 N. Y. Suppl. 604], holding that

they also include crossings for removing
natural products of the land, such as stone

and minerals. But see Hewett v. Knox County
Com'rs, 85 Me. 308, 27 Atl. 179, holding that

under a statute providing that the county
commissioners may order a railroad company
to make and maintain " cattle guards, cattle

passes and farm crossings," an award of

damages providing that the railroad com-
pany shall keep open a road to a limekiln

of the landowner is beyond the power of the

commissioners.
31. Great Western R. Co. v. Talbot, [1902]

2 Ch. 759, 71 L. J. Ch. 835, 87 L. T. Rep.

N. S. 405, 18 T. L. R. 775, 51 Wkly. Rep. 312,

holding that while the landowner may make
any use of the crossing which may be taken

to have been fairly within the contemplation

of the parties at the time of its construe-
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tion, it cannot he used for purposes which
could not have been so contemplated and
which materially increase the burden of the
easement, as for conveying goods from places
not upon his property and not served by the
road crossed at the time the easement was
created.

32. Great Northern R. Co. v. McAlister,
[1897] 1 Ir. 537, holding that the landowner
has no right to use a traction engine on the
crossing in hauling stone from a quarry
where such use would be a, source of danger
to passing trains.

33. United Land Co. v. Great Eastern R.
Co., L. R. 10 Ch. 586, 44 L. J. Ch. 685, 33
L. T. Rep. N. S. 292, 23 Wkly. Rep. 896.
84. Kendall v. Chicago, etc., R. Co., (Tex.

Civ. App. 1906) 95 S. W. 757; Gulf, etc., R.
Co. r. Clay, 28 Tex. Civ. App. 176, 66 S. W.
1113.

35. Birlew v. St. Louis, etc., R. Co., 104
Mo. App. 561, 79 S. W. 490.

36. Chicago, etc., R. Co. v. Wynkoop, 73
Kan. 590, 85 Pac. 595; Gulf, etc., R. Co. v.

Clay, 28 Tex. Civ. App. 176, 66 S. W. 1115;
Gulf, etc.. R. Co. i\ Sehawe, 22 Tex. Civ. App.
599, 55 S. W. 357.
37. See Missouri, etc., R. Co. v. Chenault,

24 Tex. Civ. App. 481, 60 S. W. 55.
38. Chicago, etc., R. Co. v. Wynkoop, 73

Kan. 590, 85 Pac. 595.
39. Gulf, etc., R. Co. v. Clay, 28 Tex. Civ.

App. 176, 66 S. W. 1115.
A contract for an oi>en crossing is not void

as being contrary to public policy (Gulf, etc.,

R. Co. v. Clay, 28 Tex. Civ. App. 176, 66
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not specify the character of crossing, its character is not to be determined solely

with reference to the convenience of the landowner/" or the convenience of or
expense to the railroad company/^ but upon a proper consideration of all the
interests involved.*^ In such cases the railroad company may decide the char-
acter of crossing, subject only to the limitation that it shall be suitable, sufficient,

or adequate, within the meaning of the statutes,^' which is ordinarily a question
of fact to be determined with reference to the circumstances of the particular

case," and the landowner cannot demand as a matter of right either a grade
crossing,^ or a crossing above or below grade.*" Grade crossings are the kind
usually constructed and are ordinarily adequate;*' but if owing to the location

and conditions such a crossing is not adequate the railroad company must provide
an over or under crossing,*' although it involves considerable additional expense. *°

Whether the crossing shall be an open one or may be constructed with gates or

bars depends somewhat upon the character of its use.^" A closed crossing provided
with suitable gates is not necessarily improper or inadequate,^' and it has been

S. W. 1115; Gulf, etc., K. Co. v. Schawe, 22
Tex. Civ. App. 599, 55 S. W. 357 ) ; and a
railroad company agreeing to give the owner
of a farm an open crossing must comply
therewitli unless compliance will unneces-
sarily interfere with the safe operation of

the railroad or with the public necessities of

rapid transportation (Hartshorn v. Chicago
Great Western E. Co., 137 Iowa 324, 113
l^.W. 840).

40. State v. Burlington, etc., R. Co., 99
Iowa 565, 68 N. W. 819.

41. Herrstrom v. Newton, etc., R. Co., 129
Iowa 507, 105 N. W. 436.

42. State v. Burlington, etc., R. Co., 99
Iowa 565, 68 N. W. 819; Truesdale v. Jen-
sen, 91 Iowa 312, 59 N. W. 47; Beardsley
V. Lehigh Valley R. Co., 65 Hun (N. Y.) 502,
20 N. Y. Suppl. 458 [affirmed in 142 N. Y.
173, 36 N. E. 877] ; State v. Wisconsin Cent.
R. Co., 123 Wis. 551, 102 N.- W. 16.

Matters to be considered as affecting the
character of crossing are the character of its

use by the landowner, the cost of construction,
the effect upon the operation of the railroad,

and upon the safety of life and property.
Truesdale v. Jensen, 91 Iowa 312, 59 N. W.
47.

43. Guinn v. Iowa, etc., R. Co., 125 Iowa
301, 101 N. W. 94.

44. State v. Burlington, etc., R. Co., 99
Iowa 565, 08 N. W. 819; Gray v. Burlington,
etc., R. Co., 37 Iowa 119; Ellsworth v. New
Jersey Cent. R. Co., 34 N. J. L. 93; Beards-
ley V. Lehigh Valley R. Co., 65 Hun (N. Y.)

502, 20 N. Y. Suppl. 458 [affirmed in 142
3ir. Y. 173, 36 N. E. 877].
45. Guinn v. Iowa, etc., R. Co., 125 Iowa

301, 101 N. W. 94.

46. Sehrimper v. Chicago, etc., R. Co., 115
Iowa 35, 82 N. W. 916, 87 N. W. 731 ; State

V. Burlington, etc., R. Co., 99 Iowa 565, 68
N. W. 819; State v. Chicago, etc., R. Co.,

86 Iowa 304, 53 N. W. 253; Reist v. Grand
Trunk R. Co., 15 U. C. Q. B. 355.

Under a charter requirement that a rail-

road company shall construct " bridges or

passages over or under " its road, where " any
public or other road " shall cross the same,

and that if the railroad shall intersect any

farm or land of any individual, the com-
pany shall provide " suitable wagon ways,"
the provision as to the construction of bridges

does not apply to farm crossings. Green v.

Morris, etc., R. Co., 24 N. J. L. 486.

47. Sehrimper ?'. Chicago, etc., R. Co., 115
Iowa 35, 82 N. W. 916, 87 N. W. 731; State

V. Burlington, etc., R. Co., 99 Iowa 565, 68

N. W. 819; State 1'. Chicago, etc., R. Co.,

86 Iowa 304, 53 N. W. 253.

48. Herrstrom v. Newton, etc., R. Co., 129
Iowa 507, 105 N. W. 436; Jones v. Selig-

man, 81 N. Y. 190 [affirming 16 Hun 230];
Beardsley v. Lehigh Valley R. Co., 65 Hun
(N. Y.) 502, 20 N. Y. Suppl. 458 [affirmed

in 142 N. Y. 173, 36 N. E. 877]; State v.

Wisconsin Cent. R. Co., 123 Wis. 551, 102

N. W. 16; In re Cockerline, etc., R. Co., 5

Can. R. Cas. 313.

Railroad commissioners may require a rail-

road company to construct a farm crossing

under its railroad if a crossing of a different

character would not under the circumstances
be a suitable crossing. In re Cockerline, etc.,

R. Co., 5 Can. R. Cas. 313.

49. Herrstrom v. Newton, etc., R. Co., 129
Iowa 507, 105 N. W. 436.

50. State r. Burlington, etc., R. Co., 99

Iowa 565, 68 N. W. 819.

51. Yazoo, etc., R. Co. v. Anderson, 76 Miss.

582, 25 So. 295; Missouri, etc., R. Co. v.

Cheuault, 24 Tex. Civ. App. 481, 60 S. W. 55.

Where the railroad company has fenced its

track, although not required to do so, it has
sufficiently complied with the statute requir-

ing it to construct a crossing for a planta-

tion road by making the crossing with gates

in its fence, and is not required to provide

an open crossing protected by cattle-guards.

Yazoo, etc., R. Co. v. Anderson, 76 Miss. 582,

25 So. 295.

It is competent for the landowner to show,
where a railroad company has agreed to con-

struct " all necessary " crossings, that an
open crossing is necessary for the proper use

of his premises. Gulf, etc., R. Co. v. Clay,

28 Tex. Civ. App. 176, 66 S. W. 1115.

Under the Texas statute requiring railroad

companies to make " openings or crossings

through their fence and over their road-bed,"
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held that such a crossing is sufficient as a means of affording access between
adjacent fields or parts of a pasture ;^^ but that where the crossing is to afford

access to a highway and is much used the landowner is entitled to an open crossing

unobstructed by gates.^

f. Removal, Change, or Obstruction of Crossing. Where a landowner is

entitled to the crossing and one has been constructed, the railroad company has
no right arbitrarily to change, remove, stop up, or obstruct it,^* and if it does so it

may be required to restore the same or compensate the landowner in damages. ^^

The landowner is, however, bound to anticipate such changes and alterations

in the railroad as pubUc necessity may require,^" and the railroad company may,
for the purpose of making such necessary alterations in its road, change the loca-

tion of a crossing,^' or change its character as from an imder or overhead crossing

to a grade crossing,^* or place gates at an open crossing where its use as an open

the term " openings " does not contemplate
an open crossing, and a railroad company is

not required to provide such a crossing unless
a crossing of that character is necessary in
the particular case. Missouri, etc., R. Co.

V. Chenault, 24 Tex. Civ. App. 481, 60 S. W.
55; Burgess v. Missouri, etc., R. Co., (Tex.
Civ. App. 1897) 41 S. W. 703.

52. State v. Burlington, etc., R. Co., 99
Iowa 565, 68 N". W. 819; Curtis v. Chicago,
etc., R. Co., 62 Iowa 418, 17 N. W. 591;
Bean v. Jasper, etc., R. Co., (Tex. Civ. App.
1907) 101 S. W. 874.

53. Boggs v. Chicago, etc., R. Co., 54 Iowa
435, 6 N. W. 744; Gray v. Burlington, etc.,

R. Co., 37 Iowa 119.

The landowner is not necessarily entitled

to an open crossing, although the crossing is

used for reaching a highway, and he is not
so entitled when such a crossing by reason
of the grade and curvature the railroad track
would render collisions with stock probable
and be a source of much danger to persons
and property transported by the railroad, and
the location is such as to make an open
crossing under or above the track imprac-
ticable. Truesdale v. Jensen, 91 Iowa 312,
59 N. W. 47.

54. Illinois.— Baltimore, etc., R. Co. v.

Brubaker, 217 111. 482, 75 N. E. 523.
Kansas.— Stone v. Missouri Pac. R. Co.,

75 Kan. 600, 90 Pac. 251.

Kentucky.— Louisville, etc., R. Co. v.

Brooks, 77 S. W. 693, 25 Ky. L. Rep. 1307.
Massachusetts.— Humphreys v. Old Colony

R. Co., 160 Mass. 323, 35 N. E. 859.

New Hampshire.— Farwell v. Boston, etc.,

R. Co., 72 N._ H. 335, 56 Atl. 751.

Pennsylvania.— Marsh v. Lehigh, etc., R.
Co., 215 Pa. St. 141, 64 Atl. 366; Dubbs v.

Philadelphia, etc., R. Co., 148 Pa. St. 66, 23
Atl. 883.

Wisconsin.— State v. Wisconsin Cent. E.
Co., 123 Wis. 551, 102 N. W. 16.

See 41 Cent. Dig. tit. " Railroads," §§ 312,

313.

Gates or bars.— Although the contract of

the railroad company to construct crossings

did not expressly provide for an open cross-

ing, but merely that it should be such as was
convenient or necessary, if the railroad com-

pany constructs and for many years main-
tains an open crossing it cannot subsequently
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obstruct it with gates or bars. Williams v.

Clark, 140 Mass. 238, 5 N. E. 802 ; Gulf, etc.,

R. Co. V. Schawe, 22 Tex. Civ. App. 609, 55
S. W. 357. See also Hamlin v. New York,
etc., R. Co., 176 Mass. 514, 57 N. E. 1006.

If a railroad company, although not re-

quired to construct crossings, does construct

them, it cannot afterward remove them unless

such removal be necessary for the improve-

ment of the road, where their construction

was considered in the award of damages to

the landowner. March v. Portsmouth, etc.,

R. Co., 19 N. H. 372.

Where a railroad company covenanted with
the landowner to provide suitable farm cross-

ings and the successors in title of the original

covenantee have for many years used one of

such crossings to reach a village, post-office,

and station, which use has been acquiesced in

by the railroad company, the company cannot
abolish the crossing on the ground that it has
ceased to be used as a farm crossing. Kraeer
V. Pennsvlvania R. Co., 218 Pa. St. 569, 67

Atl. 871."

Application to railroad commissioners.— On
application to railroad commissioners, under
the Canada statute of 1903, for leave to fill

up an under crossing which the company
had contracted to construct and maintain,
and to substitute therefor a grade crossing,

it was held that since the contract was valid

and binding and the proposed substitute not

as advantageous as the under crossing, and
the application was not made in the interest

of the public but merely to save expense to

the railroad company, the application should

be refused. Anderson v. Toronto, etc., R.

Co., 3 Can. R. Cas. 444.

55. See infra, VI, E, 4, a, (i).

56. Speer v. Erie R. Co., 68 N. J. Eq. 615,

60 Atl. 197 [reversing 64 N. J. Eq. 601, 54
Atl. 539].

57. Costello V. Grand Trunk R. Co., 70
N. H. 403, 47 Atl. 265, holding further that
the location of the new crossing is to be
determined in the same manner and upon the

same considerations as the original location.

58. Schrimper v. Chicago, etc., R. Co., 115
Iowa 35, 82 N. W. 916, 87 N. W. 731, hold-

ing further that where the crossing is con-

structed as a statutory duty a landowner
cannot acquire a prescriptive right to a cross-

ing of the character originally constructed.
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crossing has become dangerous to the operation of trains.^' A railroad company
may also change the location of a crossing where its existence at the original

location interferes with the safe operation of the railroad.™ But the railroad

company cannot, even where the changes are so made, deprive the landowner
without compensation of the accommodation to which he is entitled,"' and must
provide such a crossing as he is entitled to or make compensation in damages,"^
althoTigh the changes are not made voluntarily by the railroad company but
under the compulsion of a decree of court.'' Where the contract of the railroad

company to construct a crossing is so hmited as not to include the approaches,
if the grade of the crossing is subsequently changed the necessary alterations in

the approaches must be made by the landowner."*

g. Agreement With or Waiver by Landowner."' The landowner may agree

to the substitution of a new crossing at a different place, for an old crossing to
which he is entitled; °'' and where a landowner expressly agrees to abandon an
existing grade crossing in consideration of being allowed an overhead crossing,

he cannot afterward use both."' So also where a railroad company is required

by statute to construct crossings, this duty may be waived entirely by the land-

owner for whose benefit they are to be constructed; "^ but the right to a crossing

or crossings of the number, location, and character to which he is entitled is not
waived by the assessment and receipt of the damages in condemnation proceed-

ings,"" or by a conveyance of a right of way which makes no express provision as to

crossings;™ nor is an agreement by a landowner to the construction of a public

crossing on his land a waiver of his right to a private crossing to which he is entitled

by statute.''

3. Fences and Cattle-Guards— a. Duty to Construct. In the absence of

statute or agreement a railroad company is not obliged to fence along its right

59. Aistrope v. Tabor, etc., E. Co., (Iowa
1898) 75 N. W. 334.

60. Hartshorn v. Chicago Great Western
E. Co., 137 Iowa 324, 113 N. W. 840.

61. Speer v. Erie R. Co., 68 N. J. Eq. 615,
60 Atl. 197 [reversing 64 N. J. Eq. 601, 54
Atl. 539].

Injunction until new crossing provided.—
Where a railroad company pursuant to a
contract constructs an open crossing at a
point mutually agreed on, but which inter-

feres with the safe operation of the railroad,

and it is practicable to establish a crossing
at another point, the company must take the
initiative and demand that the owner select

a reasonable place for the new crossing, and
until it does so it should be enjoined from
closing the existing crossing. Hartshorn v.

Chicago Great Western E. Co., 137 Iowa 324,

113 N. W. 840.

62. Chesapeake, etc., E. Co. v. Eichardson,
98 S. W. 1042, 30 Ky. L. Eep. 426; Speer
V. Erie E. Co., 68 N. J. Eq. 615, 60 Atl. 197
[reversing 64 N. J. Eq. 601, 54 Atl. 539].
63. Speer v. Erie E. Co., 68 N. J. Eq. 615,

60 Atl. 197 ^reversing 64 N. J. Eq. 601, 54
Atl. 539].

64. Williams v. Clark, 140 Mass. 238, 5
K". E. 802.

65. Agreements between railroad company
and landowner as to: The right to cross or
have a crossing see supra, VI, E, 2, a. Duty
to construct crossing see supra, VI, E, 2, b.

Number and location of crossings see supra,
VI, E, 2, d. Character of the crossings see

supra, VI, E, 2, e.

66. Hamlin v. New York, etc., R. Co., 166
Mass. 462, 44 N. E. 444.

67. Speese v. Schuylkill Eiver East Side R.
Co., 201 Pa. St. 568, 51 Atl. 316.

68. Madison v. Missouri Pac. R. Co., 60
Mo. App. 599.

69. Beardsley v. Lehigh Valley R. Co., 142
N. Y. 173, 36 N. E. 877 [affirming 65 Hun
502, 20 N. Y. Suppl. 458]; Jones v. Selig-

man, 81 N. Y. 190 [affirming 16 Hun 230]

;

Buffalo Stone, etc., Co. v. Delaware, etc., R.
Co., 7 N. Y. Suppl. 604 [affirmed in 130
N. Y. 152, 29 N. E. 121].

In the assessment of damages it must be
assumed that both parties stood upon their

rights with regard to the construction of
crossings and that if the railroad company
was required to construct crossings the award
was made upon the assumption that it would
do so. Beardsley v. Lehigh Valley R. Co.,

142 N. Y. 173, 36 N. E. 877 [affirming 65
Hun 502, 20 N. Y. Suppl. 458].
Where the railroad company is required by

a covenant in a deed of a right of way of a
certain width to construct crossings and sub-

sequently condemns an additional strip of

land, the acceptance of the amount awarded
for such strip and not including that con-

veyed does not affect the right of the land-

owner to insist upon the crossing provided
for in the deed. Gray v. Burlington, etc., R.
Co., 37 Iowa 119.

70. Smith v. New York, etc., R. Co., 63
N. Y. 58.

•71. Herrstrom v. Newton, etc., R. Co., 129
Iowa 507, 105 N. W. 436.

[VI, E, 3, a]
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of way for the protection of lands through or along which it passes," or to con-
struct cattle-guards where it enters or leaves such lands or inclosures,'' and if

it does so voluntarily it is not obliged subsequently to maintain and keep them
in repair.^* So also the landowner is not, in the absence of statute or agreement,
obliged to fence his lands for the protection of the railroad,'* nor has he any right

to go upon the miroad right of way and construct cattle-guards for his own benefit

where the road passes through his land.'" There have been a great number and
variety of statutes enacted in different jurisdictions relating to the construction

of fences and cattle-guards. Some of these statutes are not designed for, and
have no application to, the protection of the lands or property of the adjoining

landowner, but are designed solely for the public safetj', the protection of the

railroad company and its freight and passengers, or to prevent animals from com-
ing upon the track and being injured,'' and these statutes together with aU statu-

tory provisions in so far as they relate to duties and liabilities of this character

are treated in other parts of this article.'* There are, however, in a number
of jurisdictions statutory provisions which are designed for, or the application of

which includes, the protection of the lands, stock, and crops of adjacent land-

owners, and wiuch require the railroad company to construct fences," or cattle-

72. Arkansas.— Caststeel v. St. Louis, etc.,

R. Ck)., 81 Ark. 364, 99 X. W. 540; St.
Louis, etc., K. Co. x. Walbrink, 47 Ark. 330,
1 S. \Y. 545.

Illinois.— Alton, etc., E. Co. r. Baugh, 14
HI. 211.

Iowa.— Henry r. Dubuque, etc., E. Co., 2
Iowa 288.

Missouri.— Mangold r. St. Louis, etc., E.
Co., 116 ilo. App. 606, 92 S. W. 753.

Netc York.— Matter of Long Island E. Co.,

3 Edw. 487.

United States.— Ward u. Paducah, etc., E.
Co., i Fed. 862.

See 41 Cent. Dig. tit. '• Eailroads," § 315.
73. St. Louis, etc., E. Co. r. Walbrink, 47

Ark. 330, 1 S. W. 545; Eossignoll v. Xorth-
eastern E. Co., 75 Ga. 354; Alton, etc., E.
Co. V. Baugh, 14 111. 190; Ward i'. Paducah.
etc., R. Co., 4 Fed. 862. But see State v.

Colorado Southern, etc., E. Co., 120 La. 9,

44 So. 905; Matter of Long Island E. Co.,

3 Edw. (X. Y.) 4S7.

74. Eossignoll v. Northeastern E. Co., 75
Ga. 354; Ward v. Paducah, etc., E. Co., 4
Fed. 862.

75. Boston, etc., E. Co. c. Briggs, 132 Mass.
24.

76. Alton, etc., E. Co. c. Baugh, 14 111. 211,
holding further that the rule applies whether
the railroad company owns its right of way
in fee or not.

77. Cannon v. LouisvUle, etc., E. Co., 34
111. App. 640; Clark c. Hannibal, etc., E.
Co., 36 Mo. 202.

78. Existence and validity of statutory
provisions see infra^ X. B, 6.

Construction and application of statutory
provisions with reference to: Injuries from
collisions with animals on track see infra-, X,
D, 2, b, (n). Injuries to persons on or near
the track see infra, X, E, 2. a, (v), (b).

Injuries to animals see infra, X, H, 4.

79. Illinois.— Ohio, etc.. E. Co. v. People,

121 111. 483, 13 X. E. 236 [affirming 21 lU.

App. 23].

[VT, E, 3, a]

Maine.— Cotton v. Wiscasset, etc., E. Co.,

98 Me. 511, 57 Atl. 758.
Michigan.— Gardner c. Smith, 7 Mich. 410,

74 Am. Dec. 722.

Minnesota.— Gould v. Great Northern E.
Co., 63 Minn. 37, 65 N. W. 125, 56 Am. Eep.
453, 30 L. E. A. 590.

Missouri.— Silver v. Kansas City, etc, B.
Co., 78 Mo. 528. 47 Am. Eep. 118; Trice f.

Hannibal, etc., E. Co., 49 Mo. 438; Gor-
don V. Chicago, etc., R. Co., 44 Mo. App.
201.

Xeiraska.— CUcago, etc, E. Co. r. Lyon,
50 Xebr. 640, 70 X. W. 261.
England.— Wiseman i;. Booker, 3 C. P. D.

184, 38 L. T. Eep. X. S. 292, 26 Wkly. Eep.
634.

Canada.— Xichol v. Canada Southern E.
Co., 40 U. C. Q. B. 583; Brown i: Grand
Trunk E. Co., 24 U. C. Q. B. 350.

See 41 Cent. Dig. tit. " Eailroads," § 315.
The various provisions of the Kentucky

statutes relating to the construction of fences
by railroad companies are quoted in a recent
case where their constitutionalitv is sustained
(Steadd v. Southern E. Co., 109 Kv. 214.

58 S. W. 581, 22 Kt. L. Rep. 713) ; aid they
put railroad companies upon the same footing
as other adjoining landowners and require
them to construct one half of the fence be-
tween the right of war and adjoining lands
(Owensboro, etc., E. Co. i\ Courts, 109 Kt.
154, 58 S. W. 521, 22 Ky. L. Eep. 672)";

but neither a railroad company nor an abut-
ting landowner can require the other to erect
a division fence on its proportion of the di-

viding line or recover from tlie other the cost

of its construction, unless written notice is

given to build half of the fence, and the
railroad company is not required to fence or

contribute to the cost of a division fence
unless the abutting land is improved or in-

closed or if unimproved and uninclosed it has
been previously inclosed on three sides with
sufficient fences or fences and natural bar-
riers which wiU prevent the egress of stock
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guards;*" and it is the duty of the company subsequently to keep them in a proper

state of repair.*' These statutes apply whether the railroad company acquires its

right of way by purchase or condemnation/^ and whether it has merely an ease-

ment or an absolute title; ^ but the requirement does not apply if, in the assess-

ment of damages in condemnation proceedings, the landowner received compen-
sation for such fences as the statute requires/* So also as the requirement is for

the benefit of the landowner it may be waived by him.*^ If the statute requires

(Pitman v. LouiBville, etc., R. Co., 104 S. W.
693, 31 Ky. L. Rep. 988). It is provided that
the requirement shall not apply to any lands
where the owner or Ms vendor has received

compensation for fencing (Owensboro, etc., R.
Co. V. Courts, supra) ; but this must be af-

firmatively shown and will not be presumed
from a grant of a right of way where the

deed makes no reference to fencing (Owens-
boro, etc., R. Co. V. Courts, supra ; Owensboro,
etc., R. Co. V. Townsend, 107 Ky. 291, 53
S. W. 662, 21 Ky. L. Rep. 997). It is

further provided that if the railroad company
has been given a right of way through the

lands in question free of charge, the entire

fencing between the right of way and the

adjoining lands shall be done by and at the
cost of the railroad company (Steadd v.

Southern R. Co., supra) ; but this provision
is held not to apply to cases where the right

of way was acquired prior to the enactment
of the statute (Ringo v. Chesapeake, etc., R.
Co., Ill Ky. 679, 64 S. W. 522, 23 Ky. L.

Rep. 941 ; Louisville, etc., R. Co. v. Thompson,
64 S. W. 515, 23 Ky. L. Rep. 936).

In New Hampshire the express requirement
of the statute of 1840 that the railroad com-
pany should erect and maintain " a proper
and sufficient fence on each side of the track "

was omitted in the revision of the statutes

and a provision inserted that if the railroad
company should neglect to fence, the land-

owner might do so and recover double the

value, but it is held that the change in the

statute was not intended to aflfect the duty
of the railroad company to construct a fence

as required under the previous statute. Dean
V. Sullivan R. Co., 22 N. H. 316.

80. Georgia.— Fenn v. Georgia, etc., R. Co.,

116 Ga. 942, 43 S. E. 378.

Iowa.— Heskett v. Wabash, etc., R. Co., 61

Iowa 467, 16 N. W. 525; Smith v. Chicago,

etc., R. Co., 38 Iowa 518.

Kansas.— Missouri Pac. R. Co. v. Manson,
31 Kan. 337, 2 Pac. 800.

Mississippi.— Kansas City, etc., R. Co. v.

Spencer, 72 Miss. 491, 17 So. 168.

North Carolina.— Shepard v. Suffolk, etc.,

R. Co., 140 N. C. 391, 53 S. E. 137.

South Carolina.-— Burnett v. Southern R.
Co., 62 S. C. 281, 40 S. E. 679.

Tennessee.—-Louisville, etc., R. Co. v. Tim-
mons, 116 Teun. 29, 91 S. W. 1116.

Texas.— Missouri, etc., R. Co. v. Wetz, 97
Tex. 581, 80 S. W. 988; Southwestern Tele-

graph, etc., Co. V. Krause, (Civ. App. 1906)
92 S. W. 431.

See 41 Cent. Dig. tit. " Railroads," § 315.

Under the Alabama statute requiring a
railroad company to construct cattle-guards

whenever " the owner of the land " through

which the road passes shall demand them
and show that they are necessary to prevent
depredations of stock, the company is not
required to construct them upon a demand
made by a tenant of such lands. Louisville,

etc., R. Co. V. Murphree, 129 Ala. 432, 29

So. 592.

Under the Kentucky statute providing that
railroad companies shall erect and maintain
cattle-guards at terminal points of fences

constructed along their lines, but where there

is a private passway across the railroad the
landowner shall pay half the expense of the

cattle-guards and gates, the owner to erect

the gates and the railroad company the cattle-

guards, the railroad company is not required
to erect cattle-guards where its road enters

and leaves a farm, there being no terminal
point there of the right-of-way fence, or at a
place where the owner has a passway and
has not offered to pay half the expense. Pay-
ton v. Louisville, etc., R. Co., 115 Ky. 53,

72 S. W. 346, 24 Ky. L. Rep. 1896.

81. Fortune v. Chesapeake, etc., R. Co., 58
S. W. 711, 22 Ky. L. Rep. 749.

Notice to repair.—^Under the Arkansas stat-

ute requiring a railroad company to construct
cattle-guards and keep them in repair upon
receiving ten days' notice in writing from
the owner of the lands through which the
road runs, notice to repair is as essential

as notice to construct, and it must be given
by the landowner and not by a tenant, unless
the tenant is authorized by the landowner to

give notice in the latter's name. Chicago,
etc., R. Co. V. Adams, 84 Ark. 14, 106 S. W.
200.

82. Missouri, etc., R. Co. v. Manson, 31
Kan. 337, 2 Pac. 800; Shepard v. Suffolk,

etc., R. Co., 140 N. C. 391, 53 S. E. 137;
Missouri, etc., R. Co. v. Wetz, 97 Tex. 581,
80 S. W. 988.
In West Virginia it is held that a railroad

company is not bound to fence its line from
adjoining improved lands except where it has
condemned land for its use. Grafton, etc., R.
Co. V. Davisson, 45 W. Va. 12, 29 S. E. 1028,

72 Am. St. Rep. 799.

83. Chicago, etc., R. Co. v. Pitzhugh, 82
Ark. 179, 100 S. W. 1149; Missouri Pac. R.
Co. V. Manson, 31 Kan. 337, 2 Pac. 800.

84. Welles v. Northern Cent. R. Co., 150
Pa. St. 620, 25 Atl. 51.

85. Louisville, etc., R. Co. v. Timmons, 116

Tenn. 29, 91 S. W. 1116, holding that during
the interval that negotiations are pending be-

tween a railroad company and the landowner
for the fencing of his land on a division of

expenses in lieu of putting in cattle-guards,

the landowner is deemed to have waived the

absence of cattle-guards and cannot lawfully

[VI, E, 3, a]
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the railroad company to fence its right of way through certain lands, it is not
sufficient merely to construct cattle-guards where the road enters and leaves such
lands/" or to keep a watchman on guard at such places; *' and conversely if the

statute requires the construction of cattle-guards where the road passes through
a field or inclosure, it is not sufficient to fence the right of way through such land.*'

The duty of constructing fences or cattle-guards may be imposed upon the rail-

road company by a charter provision/' or contract or covenant in a deed of the

right of way.""

b. Application and Effect of Fence or Stock Laws. The statutes relating to

the construction and maintenance of partition fences are ordinarily held not to

apply as between railroad companies and the owners of lands adjacent to the

railroad right of way/^ although a distinction has been made between cases where
the railroad company has a mere easement and where it owns its right of way
absolutely.''^ So also the existence of a stock law in a particular locaUty pro-

hibiting stock from running at large does not affect the statutory duty of a railroad

company to construct cattle-guards where its road enters and loaves inclosed

lands. "'

e. Time For Construction. °* The Illinois statute requiring fences and cattle-

guards aUows the railroad company six months after the road or some part thereof

is open for use within which to construct them."^ Where the statutes require

complain of injuries suffered during the ex-

istence of such waiver.
86. Shotwell v. St. Joseph, etc., E. Co., 37

Mo. App. 654.

87. Shotwell v. St. Joseph, etc., R. Co., 37
Mo. App. 654.

88. Missouri, etc., R. Co. v. Wetz, 97 Tex.
581, SO S. W. 988.

89. Holden v. Rutland, etc., R. Co., 30 Vt.

297; Clark v. Vermont, etc., E. Co., 28 Vt.

103.

90. Chicago, etc., R. Co. v. McEwen, 35
Ind. App. 251, 71 N. E. 926; Lake Erie, etc.,

R. Co. V. Griffin, 25 Ind. App. 138, 53 N. E.

1042, 57 N. E. 722; Hugo v. Great Western
R. Co., 16 U. C. Q. B. 506.

Covenants in deed of right of way see

supra, V, G, 6.

A statute requiring fencing does not affect

or impair any contract obligations in this

regard made prior to the enactment of the

statute (Lake Erie, etc., R. Co. v. Griffin,

25 Ind. App. 138, 53 N. E. 1042, 57 JST. E.

722) ; and a contract made after the statute

is not without consideration as being for the

performance of a duty already imposed by
law, where it provides for fences and cattle-

guards particularly described and is broader
than the statutory requirement (Chicago, etc.,

R. Co. V. McEwen, 35 Ind. App. 251, 71 N. E.

926).
The purchaser of the property of a rail-

road company is not bound by a contract

made by the railroad company for the

construction of fences of which such pur-

chaser had no notice, nor does a constitu-

tional prohibition against the alienation of

any " franchise " so as to relieve the fran-

chise or property from liabilities of the

grantor applv to such a case. Bailey v.

Southern E. "Co., 22 Ky. L. Rep. 1397, 60

S. W. 631, 61 S. W. 31.

91. Illinois.— Cannon !'. Louisville, etc., E.

Co., 34 111. App. 640.
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loioa.— Henry v. Dubuque, etc., E. Co., 2

Iowa 288.

Massachusetts.— Boston, etc., E. Co. v.

Briggs, 132 Mass. 24.

New York.— In re Long Island R. Co., 3
Edw. 487.

United States.— Ward v. Paducah, etc., E.
Co., 4 Fed. 862.

See 41 Cent. Dig. tit. " Eailroads," § 316.

The Kentucky statute expressly puts rail-

road companies upon the same footing as

other adjacent landowners and requires them
to construct one half of the fence between
the right of way and adjacent lands (Owens-
boro, etc., R. Co. ;;. Courts, 109 Ky. 154, 58

S. W. 521, 22 Ky. L. Rep. 672) ; but a land-

owner cannot recover damages for a failure

of the railroad company to do so unless he
has constructed or offered to construct his

half of the fence (Parrish v. Louisville, etc.,

E. Co., 104 S. W. 690, 31 Kv. L. Eep. 1020;
Hall V. Cincinnati Southern E. Co., 17 S. W.
207, 13 Ky. L. Eep. 436).
In New Jersey where a suit in equity was

brovight to compel a railroad company to

construct fences the court, without expressly
deciding as to the application of the partition
fence law to railroad companies, dismissed
the bill \ipon the ground that the statute
provided a different remedy for its enforce-

ment. See Vandorn v. New Jersey Southern
E. Co., 42 N. J. Eq. 463, 8 Atl. 99.
93. Dean v. Sullivan E. Co., 22 N. H. 316,

holding that while the statute would not
apply if the railroad company had a mere
easement, it does apply if the railroad com-
pany owns its right of way absolutely.
93. Shepard v. Suffolk, etc., R. Co., 140

N. C. 391, 53 S. E. 137.

94. As affecting liability for injury to ani-

mals see infra, X, H, 4, a, (vn).
95. St. Louis, etc., E. Co. v. Smith, 216 111.

339, 74 N. E. 1063; Cannon v. Louisville, etc,

E. Co., 34 111. App. 640.
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fencing but do not specify the time for their construction, the obhgation is con-
current with the existence of the necessity for the protection which the require-

ment is designed to afford/" which necessity arises as soon as the railroad company
has opened up its right of way through the fences and inclosures of the lands

through which it passes." The fences required should be constructed at least

by the time the railroad is put in operation/* and while it cannot be said as a mat-
ter of law that the railroad company must construct them before this time,"'

it is not as a matter of law entitled to wait until such time,' or until the road is

completed,^ or so far completed as to enable it to transport materials thereon

from a distance; * and where during the process of construction the railroad com-
pany makes openings through the fences of a landowner, if it does not then con-

struct its fences it must adopt other measures to protect the landowner and prevent

the escape of his stock and prevent other stock from trespassing upon his lands.*

Where the duty of fencing is imposed by a contract which does not specify the

time for their construction, they must be constructed within a reasonable time.^

d. At What Places Required." Statutes requiring railroad companies to

fence their tracks for the benefit of adjoining landowners apply although the

road is constructed upon a bridge or trestle if there are openings through which
stock could pass under the track from one side of the road to the other -^ and a

statute requiring the railroad company to fence where its road passes through
inclosed lands appUes although the fence inclosing such lands is not strictly a

lawful fence," unless the statute expressly requires that it shall be a lawful fence.

°

Under the Canadian statute the railroad company must fence if the lands through
which the road passes are either improved or settled and inclosed.'" Where the

96. Silver v. Kansas City, etc., R. Co., 78
Mo. 528, 47 Am. Rep. 118; Gordon v. Chicago,

etc., E. Co., 44 Mo. App. 201; Shotwell v.

St. Joseph, etc., E. Co., 37 Mo. App. 654.

97. Gardner v. Smith, 7 Mich. 410, 74 Am.
Dec. 722; Silver v. Kansas City, etc., E. Co.,

78 Mo. 528, 47 Am. Eep. 118; Shotwell v. St.

Joseph, etc., R. Co., 37 Mo. App. 654; Bradly
V. Great Western R. Co., 11 U. C. Q. B.
220.

The company is entitled to reasonable time,

which period begins to run from the time
of entry upon the lands for constructing the

railroad. Rutledge v. Woodstock, etc., R. Co.,

12 U. C. Q. B. 663.

98. Silver v. Kansas City, etc., R. Co., 78
Mo. 528, 47 Am. Rep. 118; Comings v. Hanni-
bal, etc., R. Co., 48 Mo. 512; Clark v. Ver-

mont, etc., E. Co., 28 Vt. 103.

99. Comings v. Hannibal, etc., R. Co., 48
Mo. 512; Holden V. Rutland, etc., R. Co.,

30 Vt. 297; Clark v. Vermont, etc., R. Co.,

28 Vt. 103.

1. Gardner v. Smith, 7 Mich. 410, 47 Am.
Dec. 722; Silver v. Kansas City, etc., R. Co.,

78 Mo. 528, 47 Am. Rep. 118; Bradly v.

Great Western R. Co., 11 U. C. Q. B. 220.

The liability for failure to fence will attach

with regard to any portion of the road as

soon as a reasonable time for constructing

the fence has elapsed after the necessity

therefor has arisen (Wilkerson v. St. Louis,

etc.. E. Co., 106 Mo. App. 336, 80 S. W.
308) ; and not until the lapse of such rea-

sonable time (Rutledge v. Woodstock, etc.,

R. Co., 12 U. C. Q. B. 663 ) ; what is a rea-

sonable time being not a matter of law but

of fact, depending upon the circumstances of

the particulnr ease including the accessi-

bility and difficulty of procuring and trans-

porting materials (Silver v. Kansas City,

etc., R. Co., 78 Mo. 528, 47 Am. Eep. 118).
In Canada it is held that under the statute

of 14 & 15 Vict. c. 51, which has two distinct

provisions as to fences, with diflferent objects,

the first to keep animals from the tracK and
the second to protect adjacent lands, the duty
to fence under the latter provision might
arise before the road was put in operation
but not until after six months from the time
the eonipany had taken the land and after a
request by the landowner to fence and a

reasonable time to comply with such request.

Elliott V. Buffalo, etc., R. Co., 16 U. C. Q. B.

289; Ferguson v. Buffalo, etc., R. Co., 16

U. G. Q. B. 296.

2. Bradly w. Great Western R. Co., 11 U. C.

Q. B. 220.

3. Gordon v. Chicago, etc., R. Co., 44 Mo.
App. 201.

4. Gardner v. Smith, 7 Mich. 410, 74 Am,
Dee. 722; Comings v. Hannibal, etc., R. Co.,

48 Mo. 512; Holden v. Rutland, etc., R. Co.,

30 Vt. 297; Clark v. Vermont, etc., R. Co.,

28 Vt. 103.

5. Lawton v. Fitchburg R. Co., 8 Cush.
(Mass.) 230, 54 Am. Dec. 753.

6. As affecting liability for injury to ani-

mals see in^ra, X, H, 4, b.

7. Baker v. Chicago, etc., E. Co., 41 Mo.
App. 260.

8. Biggerstaflf v. St. Louis, etc., E. Co.,

60 Mo. 567.

9. Missouri Pac. E. Co. v. Youngstrom, 47

Kan. 349, 27 Pac. 982.

10. Dreger v. Canadian Northern R. Co.,

15 Manitoba 386, holding that under the

Railway Act of 1903, requiring a company to

[VI, E, 3, d]
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statute requires a railroad company to fence on both sides of its road, it has ref-

erence to the sides of the right of way and not merely the track," and the fence

must be constructed upon the outer edge of the right of way along the Une where
it meets the lands of the adjoining owner.'^ Where the statute expressly desig-

nates the points at which cattle-guards shall be constructed it must be compUed
with,^^ and if they cannot be located at the exact point required they must be
located as near thereto as practicable." Where tlie statute requires cattle-guards

where a road passes through inclosed lands, it does not apply unless the lands

are inclosed,'^ and if inclosed the inclosure must be a substantial one with a fence

which will turn stock so as to make the cattle-guards of some practical benefit;

"

but if the fence is reasonably sufficient for this purpose it need not be a strictly

lawful fence.^' A statute requiring cattle-guards where the road enters or leaves

inclosed lands appUes to a town lot as well as lands in the country; ** and a statute

requiring cattle-guards where the road enters or leaves any improved or fenced

land applies to lands fenced or improved after the construction of the railroad

as well as before, "^^ and is not hmited to division fences between different owners
but applies to fences dividing the lands of the same owner; ^^ but if cattle-guards

are constructed where the road enters or leaves a large inclosure, it is not neces-

sary to construct others between the different parcels of land into which it is

divided if there are no fences between such parcels,^' or to construct other cattle-

guards at a private crossing within such inclosure.^^ A statute requiring cattle-

guards where the road enters the inclosure of a private owner does not apply
where it runs between the lands of different owners without severing the lands

of either; ^' and where the statute requires the construction of suitable cattle-

guards they need not be constructed at a private crossing where there is no dividing

fence and the railroad company has fenced its track and provided gates ;^^ and
where the statute requires cattle-guards on the dividing line between adjoining

fence, the words " not improved or settled,

and inclosed," describing lands in respect to

whicli the company is not required to fence,

should either be construed to mean " not im-
proved and not inclosed, or not settled and
not inclosed," or should be read with the
conuna p^lt after the word " improved " in-

stead of after the word " settled," so that
either way the obligation to fence exists as to

land that is either: (1) Improved; or (2)
settled and inclosed.

11. Ohio, etc., R. Co. v. People, 121 111.

483, 13 N. E. 236 lafp,rmmg 21 111. App.
23].

12. Illinois.— Ohio, etc., R. Co. v. People,

121 111. 483, 13 N. E. 236 [affirming 21 111.

App. 23] ; Wabash, etc., R. Co. v. Zeigler, 108

111. 304.

Indiana.— Evansville, etc., R. Co. v. Huff-

man, 32 Ind. App. 425, 70 N. E. 173.

Minnesota.— Gould v. Great Northern R.
Co., 63 Minn. 37, 65 N. W. 125, 56 Am. St.

Rep. 453, 30 L. R. A. 590.

Missouri.—-McNear v. Wabash R. Co., 42

Mo. App. 14. But see Marshall v. St. Louis,

etc., R. Co., 51 Mo. 138.

IHew York.— Ferris v. Van Buskirk, 18

Barb. 397.

See 41 Cent. Dig. tit. " Railroads," § 318.

Crooked or Virginia fence.— Where a rail-

road company is required to construct fences

on the sides of its road the statute is com-

plied with if the company erects a crooked

or Virginia fence, three feet of the rails being

upon the land of the adjacent owner and three
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feet upon the land of the railroad company
alternately. Ferris v. Van Buskirk, 18 Barb.

(N. Y.) 397.

13. Southwestern Tel., etc., Co. v. Krause,
(Tex. Civ. App. 1906) 92 S. W. 431.

14. Missouri Pac. R. Co. v. Manson, 31

Kan. 337, 2 Pac. 800, holding that where,

on account of depot grounds, cattle-guards

cannot be located at the point where the rail-

road enters the lands to be protected, the

company must construct them at the first

point which will not interfere with the neces-

sities and conveniences of the public and the

company.
15. Louisville, etc., R. Co. v. Tinunons, 116

Tenn. 29, 91 S. W. 1116.

16. Yazoo, etc., R. Co. v. Sallis, 89 Miss.

636, 42 So. 202; Louisville, etc., R. Co. v.

Timmons, 116 Tenn. 29, 91 S. W. 1116.

17. St. Louis, etc., R. Co. v. Hale, 82 Ark.

175, 100 S. W. 1148.

18. Shepard v. Suffolk, etc., R. Co., 140

N. C. 391, 53 S. E. 137.

19. Heskett v. Wabash, etc., R. Co., 61

Iowa 467, 16 N. W. 525.

20. Smith v. Chicago, etc., R. Co., 38

Iowa 518.

21. Gibbons v. Yazoo, etc., R. Co., (Miss.

1902) 33 So. 5.

22. Gulf, etc., R. Co. ;;. Ellis, 85 Miss.

386, 38 So. 210.

23. Gulf, etc., R. Co. v. London, 3 Tex.

App. Civ. Cas. § 426.

24. Clarke v. Ohio River R. Co., 39 W. Va.

732, 20 S. E. 696.
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owners "when necessary to protect such lands," it is not necessary to construct
them if the lands are not inclosed.^^ A statute requiring cattle-guards where a
railroad crosses the line of any fence is not limited to fences existing at the time
the road was built, but applies to those constructed at any time thereafter.^"

e. Nature and Suffleieney. Where the statute does not specifically describe

the character of fence to be constructed, it must be reasonably sufficient to turn
all kinds of domestic animals."^ The cattle-guards must also be such as are

reasonably sufficient to prevent ingress or egress of stock,^^ but the railroad com-
pany is not obliged to make them absolutely impassable for stock,^^ and they
are sufficient if as well adapted for this purpose as it is practicable to make them
with due regard to the safety of the road-bed and the operation of trains thereon.^"

The type of cattle-guard should be that which is best calculated to keep out stock
and at the same time be reasonably preservative of the safety of public travel. ''

The term "cattle-guard" has no precise signification,^^ but the requirement con-
templates a protection of the entire right of way against the passage of stock

to and from adjoining lands ;'^ so that the mere construction of a pit under the
track is not sufficieni;,^* but the cattle-guards must by means of wing fences or

otherwise be extended across the right of way to the adjoining lands, ^^ the adjoin-

ing landowner not being required to extend his fences across the right of way
to the track,^" and in fact having no right to do so.^^

4. Actions and Proceedings to Enforce Rights— a. Nature and Form of
Remedy— (i) Relative to Crossings. Where the statute imposing the duty
upon railroad companies with regard to the construction of private or farm cross-

ings expressly provides the method of its enforcement, the statutory method
must be followed; ^* but a remedy given by statute wiU not be held to be exclusive

25. Alabama Great Southern E. Co. v.

Fowler, 104 Ga. 148, 30 S. E. 243.
26. Burnett v. Southern R. Co., 62 S. C.

281, 40 S. E. 679.
27. Lake Erie, etc., E. Co. v. Deutach, 60

111. App. 144; Cotton v. Wiscasset, etc., E.
Co., 98 Me. 511, 57 Atl. 785, holding that
where the statute requires a " legal and suf-

ficient " fence, it is not sufficient, although
of legal height unless it will turn sheep as
well as larger domestic animals.

28. Missouri Pac. E. Co. v. Manaon, 31

Kan. 337, 2 Pac. 800; Yazoo, etc., R. Co. v.

Harrington, 85 Miss. 366, 37 So. 1016.

29. Choctaw, etc., E. Co. v. Vosburg, 71
Ark. 232, 72 S. W. 574.

The fact that stock have gone over a cat-

tle-guard is not conclusive as to ita insuf-

ficiency. Choctaw, etc., E. Co. v. Goset, 70
Ark. 427, 68 S. W. 879.

30. Choctaw, etc., R. Co. v. Vosburg, 71

Ark. 232, 72 S. W. 574; Choctaw, etc., E.

Co. V. Goset, 70 Ark. 427, 68 S. W. 879.

31. Yazoo, etc., R. Co. v. Harrington, 85
Miss. 366, 37 So. 1016, holding that a Ross
surface cattle-guard, although better than a
pit as regards the safety of travel, is not a

compliance with the statute unless it is rea-

sonably efficient to keep out stock.

32. Heakett v. Wabash, etc., R. Co., 61

Iowa 467, 16 N. W. 525.

33. Heskett v. Wabash, etc., R. Co., 61

Iowa 467, 16 N. W. 525; Missouri Pac. R.
Co. V. Morrow, 32 Kan. 217, 4 Pac. 87;
Grace v. Gulf, etc., R. Co., (Miss. 1899) 25
So. 875; Kansas City, etc., R. Co. v. Spencer,

72 Miss. 491, 17 So. 168.

34. Heskett v. Wabash, etc., R. Co., 61

Iowa 407, 16 N. W. 525; Missouri Pac. E.

Co. V. Manson, 31 Kan. 337, 2 Pac. 800;
Kansas City, etc., E. Co. f. Spencer, 72 Miss.

491, 17 So. 168.

35. Heskett v. Wabash, etc., E. Co., 61

Iowa 467, 16 N. W. 525; Missouri Pac. E.

Co. V. Manson, 31 Kan. 337, 2 Pac. 800;
Louisville, etc., E. Co. v. Timmons, 116 Tenn.

29, 91 S. W. 1116.

If the railroad company has only an ease-

ment for a right of way of one hundred feet

on each side of its track and can only occupy
the land necessary for its purposes, it is only
required to construct the wing fences con-

necting with its cattle-guards to where the

right of way is being used and occupied by
the adjoining landowner. Louisville, etc., E.
Co. V. Bigbee, 100 Tenn. 204, 45 S. W. 671.

36. Missouri Pac. E. Co. v. Morrow, 32
Kan. 217, 4 Pac. 87.

37. Heskett v. Wabash, etc., E. Co., 61
Iowa 467, 16 N. W. 525.

38. Baltimore, etc., E. Co. v. Campbell,
109 111. App. 25; Chicago, etc.,' E. Co. v.

Eichman, 47 111. App. 156.

Under the Illinois statute providing that
on failure or refusal of a railroad company
to construct crossings the landowner entitled

thereto may after notice to the company con-

struct it and recover from the com{)any
double the value thereof, if a railroad com-
pany removes a farm crossing without pro-

viding another the landowner cannot recover

the cost of constructing the crossing where
he has not given any notice to the company
or constructed crossings himself, since the

[VI, E, 4, a, (I)]
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unless the language of the statute so requires.^" If a railroad company fails to

construct crossings where it is its duty to do so, the landowner may sue for and
recover damages,*" or the railroad company may be compelled by mandamus to

constnict crossings,*^ or to construct crossings of such a character as the land-

owner is entitled to,^ or such duty may be enforced by a suit in equity," or the

railroad commissioners may take cognizance of the matter and make an order

which may be enforced by the court." Where the landowner is entitled to a
crossing and one has been constructed he may sue to enjoin the railroad company
from removing, closing, or obstructing it,*^ or if the company has already done
so it may be compelled to restore the same by mandamus,*" or by a suit in equity,*'

or the landowner may sue for damages.*^ While the court may compel a railroad

remedy must be enforced as the statute pre-
scribes. Baltimore, etc., E. Co. c. Campbell,
109 111. App. 25.

But a remedy provided in case of statutory
crossings does not affect the right of a land-
owner to sue for specific performance of an
agreement as to the construction of crossings
which is broader in its provisions than the
requirements of the statute. Baltimore, etc.,

K. Co. V. Brubaker, 217 111. 462, 75 N. E. 523.
In Massachusetts the statute authorizes a

recovery of double the damages sustained by
reason of the neglect of a, railroad company
to comply with an order of the county com-
missioners requiring the construction of
crossings, etc., for the benefit of the owner
of the land through which the road passes,
but such action cannot be maintained unless
the time within which the structures are to

be made is prescribed in the order. Keith
V. Cheshire E. Co., 1 Gray (Mass.) 614.

39. Swinney c. Chicago, 123 Iowa 219, 98
N. W. 635, holding that a statutory right to

apply to the railroad commissioners for an
order relative to the construction of a cross-

ing does not preclude a remedy by mandamus
without first making such application.

A statute authorizing the landowner to
construct the crossing upon a failure of the
railroad company to do so and recover there-

for from the railroad company is a merely
cumulative remedy. Green v. Morris, etc.,

E. Co., 24 N. J. L. 486.

40. Louisville, etc., E. Co. v. Pittman, 53
S. W. 1040, 21 Ky. L. Eep. 1037; Eeist v.

Grand Trunk E. Co., 15 U. C. Q. B. 355. See
also infra, VI, J, 1, h.

Plaintifi's conveyance of the fee in the
land, retaining a life-estate after instituting

the suit and without reserving any right to

prosecute the same, does not affect his right

to sue for damages for breach of a contract

to construct crossings. Cincinnati Southern
E. Co. V. Hudson, 88 Ky. 480, 11 S. W. 509,

10 Ky. L. Eep. 1043.

Character of crossing.— Where a railroad

company fails to maintain a crossing of the

character which it has contracted to main-
tain the landowner may sue for and recover

damages. Louisville, etc., E. Co. v. Pittman,

64 S. W. 460, 23 Ky. L. Eep. 877.

41. Swinney r. Chicago, etc., E. Co., 123

Iowa 219, 98 N. W. 635.

42. Boggs V. Chicago, etc., E. Co., "54 Iowa
435, 6 N. W. 744.
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43. Baltimore, etc., E. Co. D. Brubaker, 217
111. 462, 75 N. E. 523.

44. State v. Mason, etc., E. Co., 85 Iowa
516, 52 N. W. 490.

^he order of the railroad commissioners
must be reasonable or it will not be enforced

by the court. State v. Burlington, etc., E.

Co., 99 Iowa 565, 68 N. W. 819.

45. Stone v. Missouri Pac. E. Co., 75 Kan.
600, 90 Pac. 251; Chicago, etc., E. Co. v.

Wvnkoop, 73 Kan. 590, 85 Pac. 595; Ham-
lin l: New York, etc., E. Co., 176 Mass. 514,

57 N. E. 1006; Lakenan r. Hannibal, etc.,

E. Co., 36 Mo. App. 363; Kraeer v. Pennsyl-

vania E. Co., 218 Pa. St. 569, 67 Atl. 871;

Hespenheide v. King, 30 Pittsb. Leg. J. N. S.

(Pa.) 171. See also Cleveland, etc., E. Co.

r. Munsell, 192 111. 430, 61 N. E. 374.

A railroad company will not be enjoined

from disturbing a ' passageway under the

trestle work of its road where there is no
evidence that at the time plaintiff's land was
taken there was any agreement by defendant

that it would give him a crossing at the point

in question. Plaintiff must be left to his

statutory remedy to compel defendant to con-

struct a causeway. Griswold v. Baltimore,

etc., E. Co., 3 DeL Co. (Pa.) 549.

46. State v. Wisconsin Cent. E. Co., 123
Wis. 551, 102 N. W. 16.

47. Baltimore, etc., E. Co. v. Brubaker, 217
111. 462, 75 N. E. 523 ; Louisville, etc., E. Co.

V. Brooks, 77 S. W. 693, 25 Ky. L. Eep. 1307

;

Hamlin v. New York, etc., E. Co., 176 Mass.
514, 57 N. E. 1006; Marsh v. Lehigh Valley

E. Co., 215 Pa. St. 141, 64 Atl. 366.

48. Farwell v. Boston, etc., E. Co., 72 N. H.
335, 56 Atl. 751 ; Dubbs v. Philadelphia, etc.,

E. Co., 148 Pa. St. 66, 23 Atl. 883. See also

infra, VI, J, 1, h.

The temporary closing of a crossing by a
tenant of the landowner is not sufficient to
show an intent on the part of the landowner
to abandon his right or to authorize the rail-

road company to close up the crossing. Far-
well V. Boston, etc., E. Co., 72 N. H. 335, 58
Atl. 751.

It is a practical destruction of a crossing,
entitling the landowner to sue for damages,
where the railroad company changes the
grade of its road-bed so that the crossing can-
not be used without the construction of ap-
proaches which will extend back upon plain-
tiff's land. Chesapeake, etc., E. Co. v. Eich-
ardson, 98 S. W. 1042, 30 Ky. L. Eep. 426.
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company specifically to perform its duty with regard to the construction and
maintenance of crossings/" and will do so where the conditions authorizing such
a decree are present and other remedies are inadequate,^" such a decree is ordinarily

discretionary with the court and in many cases may properly be denied and plaintiff

left to his action for damages," whether the duty is imposed by statute,^^ or by
agreement.^' If a landowner is using a crossing which he has no right to use,

the railroad company may sue to enjoin him from so doing, ^* or maintain an

action of trespass for the wrongful entry upon its property .^^

(ii) Relative to Fences and Cattle-Guards. Where a railroad com-
pany fails to construct or maintain fences or cattle-guards as required by statute,

the landowner may sue for damages;^" but he is not limited to such remedy and
may sue to compel the railroad company specifically to perform its duty,^' and
a performance of such duty may be enforced by mandamus,^^ or mandatory

Notice to railroad company of construction.
— Under a statute giving a landowner a

right of action for damages for tlie obstruc-

tion of a private way, and requiring the land-

owner to give notice of the obstruction to the

railroad company, the notice need not, in the

absence of any express requirement, point

out the particulars and extent of the obstruc-

tion. Greenwood v. Wilton, etc., R. Co., 23

N. H. 261.

49. Baltimore, etc., R. Co. v. Brubaker, 217
111. 462, 75 N. E. 523 ; Louisville, etc., R. Co.

V. Brooks, 77 S. W. 693, 25 Ky. L. Rep. 1307.

Compelling performance by injunction.

—

Where a railroad company agrees v/ith a
landowner to construct a crossing upon the

same level as an existing private way which
will be crossed by the railroad, and is pro-

ceeding to construct it upon a different level,

the company may be enjoined from construct-

ing it at a different level or from interfering

with the existing way except upon construct-

ing a crossing of the character provided by
the contract. Foster v. Birmingham, etc., R.

Co., 2 Wkly. Rep. 378.

50. Baltimore, etc., R. Co. v. Brubaker, 217
111. 462, 75 N. E. 523; Louisville, etc., R.

Co. V. Brooks, 77 S. W. 693, 25 Ky. L. Rep.

1307.

51. Goding v. Bangor, etc., R. Co., 94 Me.
542, 48 Atl. 114; Speer v. Erie R. Co., 68

N. J. Eq. 815, 60 Atl. 197 [reversing 64 N. J.

Eq. 601, 54 Atl. 539] ; Murdfeldt v. New York,

etc., R. Co., 102 N. Y. 703, 7 N. E. 404;

Clarke v. Rochester, etc., R. Co., 18 Barb.

(N. Y.) 350.

Specific performance will be denied where
the crossing would be of little benefit to the

landowner and its construction would impose

a disproportionate burden upon the railroad

company (Goding v. Bangor, etc., R. Co., 94

Me. 542, 48 Atl. 114; Murdfeldt v. New
York, etc., R. Co., 102 N. Y. 703, 7 N. E. 404

;

Clarke v. Rochester, etc., R. Co., 18 Barb.

(N. Y.) 350; Martin v. Maine Cent. R. Co.,

19 Quebec Super. Ct. 561 ) ; or where a cross-

ing constructed and located as agreed upon
would, owing to the existing conditions,

greatly endanger the safety of public travel

on the railroad (Goding v. Bangor, etc., R.

Co., supra) • or when the landowner has never
designated the place for the crossing which
by the terms of the contract was a condition

precedent (Johnson ;;. Ohio River R. Co., 61

W. Va. 141, 50 S. E. 200). So also if a

railroad company has located the crossing at

an improper place and it appears that the

cost of constructing another crossing at a

different place would exceed plaintiff's dam-
ages, due to the existing location, it will not

be required to do so (Wademan v. Albany,
etc., R. Co., 51 N. Y. 568) ; and where the

railroad company changes the grade of its

road under compulsion of an order of court,

so tliat a grade crossing of the character
agreed on cannot be provided, and the land-

owner refuses to accept a gi-ade crossing at

a different level with approaches, and insists

upon an under crossing which would be much
more expensive to construct, the court will

not compel the construction of such a cross-

ing but leave the landowner to his action for

damages (Speer v. Erie R. Co., 68 N. J. Eq.
615, 60 Atl. 197 [reversing 64 N. J. Eq. 601,

54 Atl. 539]).
52. Clarke v. Rochester, etc., R. Co., 18

Barb. (N. Y.) 350.

53. Speer v. Erie R. Co., 68 N. J. Eq. 615,

60 Atl. 197 [reversing 64 N. J. Eq. 601, 54
Atl. 539] ; Johnson v. Ohio River R. Co., 61

W. Va. 141, 56 S. E. 200.

A contract to construct crossings will not
be enforced where the contract provided that
the company should make such crossings as

the landowner should within one month
notify the company in writing to make, and
the landowner did not give such notice within
the time limited. Darnley v. London, etc., R.
Co., L. R. 2 H. L. 43, 36 L. J. Ch. 404, 16

L. T. Rep. N. S. 217, 15 Wkly. Rep. 817.

54. New York, etc., R. Co. v. Comstock, 60
Conn. 200, 22 Atl. 511.

55. Connecticut, etc., R. Co. v. Holton, 32
Vt. 43.

56. Atchison, etc., R. Co. v. Billings, 77
Kan. 119, 93 Pac. 590; Gould R Great North-
ern R. Co., 63 Minn. 37, 65 N. W. 125, 56
Am. St. Rep. 453, 30 L. R. A. 590.

57. Jones v. Seligman, 81 N. Y. 190 [af-

firming 16 Hun 230].

58. Ohio, etc., R. Co. v. People, 121 111.

483, 13 N. E. 236 [affirming 21 111. App. 23],

holding that where the railroad company has
constructed a fence, but not at the proper
place, it may be compelled by mandamus to

locate it properly.

[VI, E, 4, a, (lO]
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injunction.^' In some jurisdictions a failure to fence or construct cattle-guards

is made the subject of a penalty,"" or the landowner is authorized to construct them
himself and recover from the railroad company."' Where the duty is imposed by
contract the landowner may sue for damages for breach of the contract/^ or in

equity for specific performance thereof; ^ but ejectment is not a proper remedy
where the landowner permits the railroad company to enter upon his land and
construct its road without objection, and the agreement to fence is a condition

subsequent and not precedent."* On breach of a contract to construct fences

the landowner may recover as damages the reasonable cost of their construction

without first constructing them; "^ and where there has been a breach of the con-

tract and an action instituted, the railroad company cannot defeat plaintiff's right

to recover by subsequently constructing the fences unless it is done with plain-

tiff's consent,"" or he accepts what is done as a partial or complete discharge of

the agreement."'

b. Parties, Pleading, and Trial. An action to compel a railroad company
to construct crossings can only be maintained by a person who is entitled to the

benefit of the statute,"* and only those interested in the subject-matter of the

litigation are necessary parties."' In an action for damages for failure to con-

struct crossings the complaint must show such an estate or interest in plaintiff

as imposes a duty to him on the part of defendant to construct them.'" In an

action to compel the constmction of a fence required by statute it is not necessary

for the complaint to negative any exceptions in the statute imposing such duty."

It is ordinarily a question of fact for the jury or the court trying the case without

a jury whether under the circumstances of the particular case crossings which
the raUroad company has provided are suitable and sufficient,'^ properly located,"

and of sufficient number,'* or where the statute requires crossings for "necessary

plantation roads," whether a particular road is necessary.'^ It is also a question

Where right is disputed.— Where on man-
damus to compel a railroad company to in-

stall cattle-guards it is admitted that some
of the cattle-guards in question are neces-

sary, but it is contended that the others are

not necessary, the writ will be made per-

emptory as to those admitted to be necessary
and the suit dismissed as to the others, with
leave to bring an ordinary suit. State v.

Colorado Southern, etc., R. Co., 120 La. 9, 44
So. 905.

59. Atchison, etc., R. Co. V. Billings, 77
Kan. 119, 93 Pac. 590.

60. See im/ra, X, B, 7, a.

61. See infra, VI, E, 5.

62. Taylor z. Northern Pac. Coast R. Co., 66
Cal. 317; Longansport, etc., R. Co. v. Wray,
52 Ind. 578; Lawton v. Fitchburg R. Co., 8

Cush. (Mass.) 230, 54 Am. Dec. 753; Baker
V. Chicago, etc., R. Co., 57 Mo. 265.

Measure of damages see infra,, VI, E, 4, c.

63. Baker v. Chicago, etc., R. Co., 57 Mo.
265.

But specific performance will not be decreed
where it would impose a hardship upon the
railroad company without any corresponding
benefit to the landowner. Johnson v. Ohio
River R. Co., 61 W. Va. 141, 56 S. E. 200.

64. Baker v. Chicago, etc., R. Co., 57 Mo.
265.

65. Taylor v. Northern Pac. Coast R. Co.,

56 Cal. 317; Logansport, etc., R. Co. v. Wray,
52 Ind. 578.

66. Indiana, etc., R. Co. «. Adams, 112
Ind. 302, 14 N. E. 80; Lawton v. Fitchburg
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R. Co., 8 Cush. (Mass.) 230, 54 Am. Dec.

753.

67. Indiana, etc., R. Co. v. Adams, 112

Ind. 302, 14 N. E. 80.

68. Jones Fertilizing Co. v. Cleveland, etc.,

R. Co., 2 Ohio S. & C. PI. Dec. 511, 7 Ohio

N. P. 245, holding that, under a statute pro-

viding that " a person owning " a certain

amount of land in one tract through which a

railroad passes may require crossings, a

lessee cannot maintain the action.

69. Cleveland, etc., R. Co. v. Hobbie, 61

111. App. 396, holding that in a suit to com-

pel performance of an agreement to construct

a crossing, persons having an interest in the

land at the time of the agreement, but who
have quitclaimed all their interest to plain-

tiff, are not necessary parties.

70. Marsh v. Rutland R. Co., 80 Vt. 397,

67 Atl. 1098.

71. Steadd v. Southern R. Co., 109 Ky.
214, 58 S. W. 581, 22 Ky. L. Rep. 713.

73. Gray v. Burlington, etc., R. Co., 37

Iowa 119; EUworth v. New Jersey Cent. R.

Co., 34 N. J. L. 93 ; Kendall 17. Chicago, etc.,

R. Co., (Tex. Civ. App. 1906) 95 S. W. 757.

73. Jones v. Seligman, 81 N. T. 190 [of-

firming 16 Hun 230] ; Buffalo Stone, etc., Co.

V. Delaware, etc., R. Co., 7 N. Y. Suppl. 604

[affirmed in 130 N. Y. 152, 29 N. E. 121].

74. Alabama, etc., R. Co. v. Odeneal, 73

Miss. 34, 19 So. 202; Jones v. Seligman, 81

N. Y. 190 [affirming 16 Hun 230].
75. Alabama, etc., R. Co. v. Odeneal, 73

Miss. 34, 19 So. 202.
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of fact for the jury whether a cattle-guard constructed is reasonably sufficient

to turn stock; '" and, in an action for failure to maintain a fence which the rail-

road company has removed, if it is contended that the action is barred by the

statute of limitations, but the evidence as to the time of removal is conflicting,

this question should be submitted to the jury.''

e. Dam.ages.'* The measure of damages for breach of a contract on the
part of a railroad company to construct fences, cattle-guards, or crossings is not
the difference in the value of the land with or without such improvements, '° but
is what it would reasonably cost to construct the same."" Plaintiff is not, how-
ever, limited in his recovery to the cost of construction; ^' but he may also recover

damages for the inconvenience which he has already sustained,'^ and special

damages occasioned by the failure of the railroad company to construct or main-
tain the fences, etc., such as for injuries to stock, crops, or pastures.*' The measure
of damages for the necessary destruction of a crossing in changing the grade of

the railroad tracks depends upon the character and use of the crossing.**

5. Construction by Landowner and Recovery From Railroad Company— a. In

General. In some jurisdictions the statutes provide that if the railroad company
fails or refuses to construct the fences required, the landowner may do so and
recover therefor from the railroad company,*^ and there are similar provisions

in regard to cattle-guards,** and farm crossings.*' The statutes also authorize

76. Choctaw, etc., R. Co. v. Goset, 70 Ark.
427, 68 S. W. 879.
77. Hunter v. Burlington, etc., R. Co., 76

Iowa 490, 91 N. W. 305.
78. Damages for injuries generally see in-

tra, VI, J, 2, g.

79. St. Louis, etc., R. Co. v. Lurton, 72
111. 118; .Cincinnati Southern R. Co. v. Hud-
son, 88 Ky. 480, 11 S. W. 509, 10 Ky. L. Rep.
1043; Erie, etc., R. Co. v. Johnson, 101 Pa.
St. 555. But see Brown v. Rittsburg, etc.,

R. Co., 29 Pa. Super. Ct. 131, holding that
where a railroad company agrees, in con-
sideration of a, grant of a right of way, to
construct a farm crossing, but fails to do so

for the reason that it has constructed a
public crossing which the landowner could
use, the measure of damages for the breach
of the agreement is the difference between
the market value of the farm with a suitable
farm crossing and its market value Avithout
any other farm crossing than that at the
public crossing.

80. California.— Taylor v. Northern Pac.
Coast R. Co., 56 Cal. 317.

Illinois.— St. Louis, etc., R. Co. v. Lurton,
72 111. 118.

Indiana.— Louisville, etc., R. Co. v. Power,
119 Ind. 269, 21 N. E. 751; Logansport, etc.,

R. Co. V. Wray, 52 Ind. 578.
Kentucky.— Cincinnati Southern R. Co. v.

Hudson, 88 Ky. 480, 11 S. W. 509, 10 Ky. L.
Rep. 1043.

Massachusetts.— Lawton v. Fitchburg, etc.,

R. Co., 8 Cush. 230, 54 Am. Dec. 753.
See 41 Cent. Dig. tit. "Railroads," § 325.
Contract to build and maintain fence.

—

Where a railroad company agrees to build
and maintain a fence through a farm and
only.builds the fence, the measure of damages
in an action for breach of the agreement is

the annual cost of keeping the fence in re-

pair. Erie, etc., R. Co. v. Johnson, 101 Pa.
St. 555.

[31]

81. Louisville, etc., R. Co. v. Sumner, 106

Ind. 55, 5 N. E. 404, 55 Am. Rep. 719.

82. Cincinnati Southern R. Co. v. Hudson,
88 Ky. 480, 11 S. W. 509, 10 Ky. L. Rep.
1043.

83. Chicago, etc., R. Co. v. Ward, 16 111.

522; Louisville, etc., R. Co. r. Power, 119

Ind. 269, 21 N. E. 751; Chicago, etc., R. Co.

V. Barnes, 116 Ind. 126, 18 N. E. 459; Louis-

ville, etc., R. Co. V. Sumner, 106 Ind. 55, 5

N. E. 404, 55 Am. Rep. 719.
'84. Speer r. Erie R. Co., (N. J. 1907) 65

Atl. 1024 [reversing 70 N. J. Eq. 318, 62 Atl.

943].
85. Illinois.— Toledo, etc., R. Co. v. Sie-

berns, 63 111. 217.

Indiana.— Chicago, etc., R. Co. v. Irons, 38
Ind. App. 196, 78 N. E. 207; Chicago, etc., R.
Co. V. Croy, 33 Ind. App. 461, 71 N. E. 671;
Midland R. Co. v. ttascho, 7 Ind. App. 407, 34
N. E. 643.

Kansas.— Missouri Pac. R. Co. v. Young-
strom, 47 Kan. 349, 27 Pac. 982.

Missouri.— Fletcher v. St. Louis, etc., R.
Co., 73 Mo. 142.

Ohio.— Pittsburg, etc., R. Co. r. Bosworth,
46 Ohio St. SI, 18 N. E. 533, 2 L. R. A. 199

[afflrming 1 Ohio Cir. Ct. 69, 1 Ohio Cir.

Dec. 42] ; Millhouse v. Chicago, etc., R. Co.,

7 Ohio Cir. Ct. 466, 4 Ohio Cir. Dec. 682.

See 41 Cent. Dig. tit. " Railroads," § 328.

Either the owner or occupant of the lands
may, under the Illinois statute, construct

fences upon a failure of the railroad company
after notice to do so and recover therefor.

Indiana, etc., R. Co. r. Sampson, 31 111. App.
513.

86. Texas, etc., R. Co. v. Young, 60 Tex.

201.

87. Baltimore, etc., R. Co. v. Campbell, 109
111. App. 25; Birlew v. St. Louis, etc., R. Co..

104 Mo. App. 561, 79 S. W. 490; Morris, etc.

R. Co. 0. Green, 15 N. J. Eq. 469.

Approaches to crossings.— Since it is the

[VI, E, 5, a]
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the making of necessary repairs by the landowner/^ and if the railroad company
constructs a fence and it is not such as the law requires, the landowner may make
it sufficient,'" or if the railroad company undertakes to repair the fence and does

not repair it properly, the landowner may make such further repairs as are neces-

sary,"" or if the fence is permitted to become so defective that it cannot be repaired

the landowner may build a new fence and recover therefor."' The statutes in

some cases authorize a recovery of double the value, "^ or the recovery of attorney's

fees."^ The landowner cannot recover compensation for any fencing which it

was not the duty of the railroad company to provide,"* as where his lands were not

inclosed by a lawful fence and the statute only requires the company to fence

its track in such cases; "^ and if the statute allows a certain period after the road

is completed before any hability for failure to fence will attach, the landowner
cannot fence and recover therefor before the expiration of this period."" So
there can be no recovery under the statute for a fence constructed by the land-

owner where the cost of such fencing as the statute requires was included in his

assessment of damages in the condemnation proceedings,"' or the landowner
agreed to construct them and received compensation therefor; "* but a personal

contract on the part of the landowner to construct fences will not prevent his

grantee who takes without notice of the contract from fencing and recovering

therefor from the railroad company."" The statutes authorizing the landowner
to construct or repair fences or cattle-guards are ordinarily held to be merely
permissive, affording a cumulative remedy, and not to affect his right to recover

damages sustained by reason of the failure of the railroad company to construct

or repair them,' and the same rule apphes to similar statutes relating to farm
crossings;^ but in an action for damages sustained plaintiff cannot also recover

the cost of future construction which at the time of the action he has not
performed.^

b. Notice to Railroad Company. The statutes ordinarily require the land-

duty of the railroad company to construct
approaches to crossings the landowner, if he
constructs them, may recover therefor as well
as for the construction of the crossing. Bir-
lew V. St. Louis, etc., R. Co., 104 Mo. App.
561, 79 S. W. 490.

88. Lake Erie, etc., R. Co. v. Deutsch, 60
111. App. 144; Vandalia R. Co. v. Fetters, 40
Ind. App. 615, 82 N. E. 978; Terre Haute,
etc., R. Co. V. Salmon, 34 Ind. App. 564, 73
N. E. 268; Texas, etc., R. Co. v. Young, 60
Tex. 201.

The fact that the landowner's other fences
are out of repair does not affect the duty of
the railroad company to keep its fence along
the right of way in repair or the right of the
landowner to repair it and recover therefor
upon failure of the railroad company after
notice to do so. Vandalia R. Co. v. Fetters,
40 Ind. App. 015, 82 N. E. 978.

89. Lake Erie, etc., R. Co. v. Deutsch, 60
III. App. 144; Chicago, etc., R. Co. v. Croy,
33 Ind. App. 461, 71 N. E. 671.

90. Chicago, etc., R. Co. t. Irons, 38 Ind.
App. 196, 78 N. E. 207.

91. Terre Haute, etc., R. Co. r. Erdel, 163
Ind. 348, 71 N. E. 960; Vandalia R. Co. v.

Seltenright, 40 Ind. App. 659, 82 N. E. 980;
Terre Haute, etc., R. Co. v. Salmon, 34 Ind.
App. 564, 73 N. E. 268.

93. Lake Erie, etc., R. Co. v. Deutsch, 60
111. App. 144.

93. Vandalia R. Co. v. Stephens, 39 Ind.

App. 11, 78 N. E. 1055; Terre Haute, etc., R.

[VI, E, 5, a]

Co. V. Salisbury, 38 Ind. App. 100, 77 N. E.

1097.
Proof that plaintiff employed an attorney

is not essential to authorize the allowance of

an attorney's fee. If his complaint was signed

by an attorney, who represented him in the

subsequent proceedings, it is suflScient. Terre
Haute, etc., R. Co. v. Salisbury, 38 Ind. App.
100, 77 N. E. 1097.
94. Welles v. Northern Cent. R. Co., 150

Pa. St. 620, 25 Atl. 51.

95. Missouri Pac. R. Co. v. Youngstrom, 47
Kan. 349, 27 Pac. 982.

96. McNear v. Wabash R. Co., 42 Mo. App.
14.

97. Welles i\ Northern Cent. R. Co., 150
Pa. St. 620, 25 Atl. 51.

98. Warner v. Baltimore, etc., R. Co., 31

Ohio St. 265.

99. Pittsburg, etc., R. Co. v. Bosworth, 48
Ohio St. 81, 18 N. E. 533, 2 L. R. A. 199

iaffirming 1 Ohio Cir. Ct. 69, 1 Ohio Cir. Dec.

42].

1. Buttles V. Chicago, etc., R. Co., 43 Mo.
App. 280; San Antonio, etc., R. Co. v.

Knoepfli, 82 Tex. 270, 17 S. W. 1052; Texas,

etc., R. Co. V. Young, 60 Tex. 201. But see

Millhouse v. Chicago, etc., R. Co., 7 Ohio Cir.

Ct. 466, 4 Ohio Cir. Dec. 682.

2. Sheridan v. Atchison, etc., R. Co., 56
Mo. App. 68; Green v. Morris, etc., R. Co., 24
N. J. L. 486.

3. Baltimore, etc., R. Co. v. Campbell, 109
111. App. 125.



RAILROADS [33 Cye.] 323

owner before proceeding to construct or repair fences or cattle-guards to give a
certain notice to the railroad company/ and a compliance with this requirement

is essential to a recoveiy; ^ but if the landowner has given notice of an intention

to repair fences and it is found that they are too defective to be repaired, he may
proceed to construct new ones.® If the statute does not provide within what
time after notice the landowner shall construct or repair the fence, a delay, if not
prejudicial to the rights of the railroad company, will not affect his right to recover/
In Indiana the statute further requires that after the construction or repairs the

landowner shall furnish the railroad company an itemized statement of the expense

a certain number of days before suit.^

e. Character and Location of Work Done by Landowner. Where a land-

owner constructs a fence upon failure of the railroad company to do so he must,
in order to recover therefor, construct such a fence as the railroad company is

required to construct; ' but he is not obliged to construct the cheapest kind of

fence which will satisfy the requirement." So also he need not fence both sides

of the track, although the railroad company is required to do so," or build the

4. Malott V. Mapes, 111 111. App. 340; Chi-
cago, etc., R. Co. x>. Abbott, 10 Ind. App. 99,

37 N. E. 557; Pitman u. Louisville, etc., K.
Co., 104 S. W. 693, 31 Ky. L. Rep. 988.

Under the Missouri statute it is not neces-

sary to give notice of the landowner's inten-

tion to build a fence where the railroad com-
pany has failed to do so, but only in the
case of repairs. McNear i'. Wabash R. Co.,

42 Mo. App. 14.

Form, contents, and sufficiency of notice.

—

The notice should show on its face the right

of the person giving it to have the railroad
company build the fences, but where the evi-

dence shows that it was given by the owner
of the land it will be held sufficient. Indiana,
etc., R. Co. v. Sampson, 31 111. App. 513.

If the statute requires the notice to " describe
the lands " on which the fence is to be built,

but does not prescribe any particular form of

description, it is sufficient if it clearly indi-

cates to the railroad company the land in-

tended. Lake Erie, etc., R. Co. v. Deutsch,
60 111. App. 144. The Indiana statute re-

quires that a notice for repairs must state

the probable cost but contains no such re-

quirement in regard to the construction of a
fence, and where a fence is so defective that
a new one must be built the notice need not
state the probable cost. Vandalia R. Co. t>.

Kanarr, 38 Ind. App. 146, 77 N. E. 1135.

Where the- statute provides that the company
shall construct the fence within a certain

time after notice, the notice need not demand
that it be constructed within this time. In-

diana, etc., R. Co. V. Sampson, 31 111. App.
513. A notice addressed to the railroad com-
pany by its initials instead of by its full name
is sufficient (Indiana, etc., R. Co. «. Samp-
son, supra) ; and a mistake in the name of

the railroad company in the notice is imma-
terial if it is of such a character that the
company w'ould not be misled and the notice
is served upon the proper agent of the com-
pany (Vandalia R. Co. v. Kanarr, 38 Ind.
App. 146, 77 >r. E. 1135). A notice in regard
to the construction of farm crossings should
specify with reasonable certainty what cross-

ings are required. Green v. Morris, etc., R.
Co., 24 N. J. L. 486.

Service of notice.— One is a station agent
within the statute providing for service of

notice to build fences who sella tickets for

the railroad company on commission, regard-
less of whether trains stop regularly at such
station or the amount of business transacted
there, where the company has advertised to
the public that it would receive passengers
at such station and that tickets should be
purchased of such person. Malott v. Mapes,
111 111. App. 340.

5. Chicago, etc., R. Co. v. Abbott, 10 Ind.
App. 99, 37 N. E. 557 ; Pitman v. Louisville,
etc., R. Co., 104 S. W. 693, 31 Ky. L. Rep.
988.

6. Terre Haute, etc., R. Co. v. Erdel, 163
Ind. 348, 71 N. E. 900; Terre Haute, etc., R.
Co. V. Salmon, 34 Ind. App. 564, 73 N. E.
268.

7. Terre Haute, etc., R. Co. i'. Earhart, 35
Ind. App. 56, 73 N. E. 711, holding that a
delay of two years when in no way detri-
mental to the rights of the railroad company
will not affect the right to recover.

8. Chicago, etc., R. Co. v. Croy, 33 Ind.
App. 461, 71 N. E. 671.

9. Indiana, etc., R. Co. v. Sampson, 31 111.

App. 513; Chicago, etc., R. Co. v. Lyon 50
Nebr. 640, 70 N. W. 261.

The fact that the railroad company has
built similar fences at other places to the
one built by the landowner will not entitle

him to recover if such a fence is not of the
character that the railroad company is re-

quired to build. Chicago, etc., R. Co. v. Lyon,
50 Kebr. 640, 70 N. W. 261.

10. Terre Haute, etc., R. Co. v. Salisbury,
38 Ind. App. 100, 77 N. E. 1097, holding that
while the landowner could not construct and
recover for a fence that was unreasonably
expensive he may recover the cost of a woven
wire fence, although a barbed wire fence
would have satisfied the requirement of the
statute and been somewhat less expensive.

11. Fletcher v. St. Louis, etc., R. Co., 73
Mo. 142, holding that while the landowner
could not recover for constructing an incom-
plete portion of a fence on either one or both
sides of the railroad, he may recover if he
fences the entire length of the track through

[VI, E. 5, e]
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entire fence wKicli he has notified the company to build, before he can recover

for the part completed. ^^ The landowner in order to recover must also locate

the fence where the railroad company is required to locate it," which, if the statute

requires the company to fence on the sides of the road, means along the dividing

line between the right of way and adjacent lands," and independently of such a

requirement it seems that the landowner would have no right to set the fence

back upon the right of way so as to deprive the railroad company of any part

thereof.'^ If, however, the railroad company itself voluntarily locates the fence

away from this line upon its right of way and fails to keep it in repair, the land-

owner may repair it where located and recover therefor.'"
' d. Actions For Recovery. The statutes authorizing a construction by the

landowner and a recovery from the railroad company are ordinarily of a penal

character, and plaintiff must bring himself clearly within their provisions." The
complaint must allege every fact essential to a recovery,'* and so must allege

that the road was not properly fenced at the time the notice was given," that it

had been constructed for such length of time as to make it the duty of the railroad

company to fence,^" that a proper notice to the railroad company was given,^'

and that the landowner constructed a fence of such character and at such place

his lands on one side so as to protect the
same without fencing on the other side of the
track.

12. Toledo, etc., R. Co. r. Sieberna, 63 111.

217, holding that the landowner may sue for

and recover the value of any considerable
portion of the fence completed by him before

building the entire fence which he has notified

the company to build.

13. Wabash, etc., R. Co. v. Zeigler, 108 111.

304; Evansville, etc., E. Co. v. Huffman, 32
Ind. App. 425, 70 N. E. 173.

A slight mislocation of only six or eight

inches within the limits of the right of way,
on reconstructing a fence which has been al-

lowed to go to decay, while not concluding
the railroad company as a boundary line, will

not defeat the landowner's right to recover

the cost of constructing the fence. Vandalia
R. Co. V. Seltenright, 40 Ind. App. 659, 82
N. E. 980.

14. Wabash, etc., R. Co. v. Zeigler, 108 111.

304; Evansville, etc., R. Co. v. Huffman, 32

Ind. App. 425, 70 N. E. 173; McNear ,;.

Wabash R. Co., 42 Mo. App. 14.

Explanation of rule.— The rule that the

fence must be constructed along the divid-

ing line between the right of way and ad-

jacent lands does not mean that it cannot

be set entirely upon the right of way, but

it does require that it shall be substantially

along the dividing line. Wabash, etc., R.

Co. V. Zeigler, 108 111. 304; McNear i'. Wa-
bash R. Co., 42 Mo. App. 14. But see

Marshall v. St. Louis, etc., R. Co., 51 Mo.
138.

15. See Vandalia R. Co. v. Stephens, 39

Ind. App. 11, 78 N. E. 1055.

16. Lake Erie, etc., R. Co. v. Deutsoh, 60

111. App. 144.

17. Wabash, etc., R. Co. t'. Zeigler, lOS 111.

304; Indiana, etc., R. Co. v. Sampson, 31

111. App. 513; McNear v. Wabash R. Co., 42

Mo. App. 14. But see Chicago, etc., R. Co.

t>. Woodard, 13 Ind. App. 296, 41 N. E. 544.

18. Evansville, etc., R. Co. v. Huffman, 32
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Ind. App. 425, 70 N. E. 173; Lake Erie, etc,

R. Co. V. Lannert, 1 Ind. App. 102, 27 N. E.

324.

Under the Kentucky statute the complaint
must allege that the notice required by stat-

ute was given to the railroad company and
that the abutting land was improved or in-

closed, or if unimproved and uninclosed that

it had been previously inclosed on three

sides with .sufficient fences, or with fences

and natural barriers which will prevent the

egress of stock. Pitman v. Louisville, etc.,

R. Co., 104 S. W. 693, 31 Ky. L. Rep. 988.

19. Lake Erie, etc., R. Co. v. Lannert, 1

Ind. App. 102, 27 N. E. 324.

Allegation sufficient.— An allegation that
the road was not fenced when the act re-

quiring railroad companies to fence their

tracks was passed, and that after the act was
passed defendant failed to fence its track,

sufficiently shows that the road was not
fenced at the time notice was served upon
the company. Midland R. Co. v. liascho, 7

Ind. App. 407, 34 N. E. 643.

20. Lake Erie, etc., R. Co. v. Lannert, 1

Ind. App. 102, 27 N. E. 324.
Allegation sufficient.— Where the complaint

alleges that defendant has owned and op-

erated its line of railroad through the county
in which the land is situated for several
years past, it sufficiently shows the comple-
tion of the road more than twelve months
prior to the service of the notice as required
by the statute. Midland R. Co. v. Gascho, 7

Ind. App. 407, 34 N. E. 643.
21. Midland R. Co. r. Gascho, 7 Ind. App.

407, 34 N. E. 643 (holding, however, that a
complaint whicli alleges that plaintiffs gave
written notice to defendant of their intention
to fence is sufficient on demurrer, under a

statute providing that such notice shall be

served on " the nearest freight receiving and
shipping agent employed by the company
or person controlling and operating said
railroad") ; Pitman v. Louisville, etc., R. Co.,

104 S. W. 693, 31 Ky. L. Rep. 988.
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as the law requires,^^ stating its cost/' and where such fact is material the date

of its completion.^* It is not necessary, however, where the statute excepts

certain places from the duty of fencing to negative such exceptions in the com-

plaint,^- nor is it necessary to file with or embody in the complaint the notice

to the railroad company,^" or the itemized statement of the landowner's expenses

which the statute requires to be furnished to the railroad company." Plaintiff

must also upon the trial establish by proof every fact essential to a recovery,^'* and

must therefore show that the road had been completed for such time as to make
it the duty of the railroad company to fence at the time the notice was given,^"

that his lands were inclosed by a lawful fence where the statute only requires

the company to fence its tracks in such cases,'" that a proper notice to the railroad

company was given,'' and that plaintiff constructed such a fence at such place as

the law required.'^ Plaintiff's ownership of the land is sufficiently shown by
proof that he and his grantees had been in possession for many years claiming to

own it, without produciiig the title papers, in the absence of any evidence to the

contrary." Where the statute allows a recovery of the value or double the value

of the fence or repairs, the reasonable value and not the actual cost is the basis

of calculation for the amount recoverable.'*

F. Waters and Watercourses — 1. Right to Construct Railroad Over
OR Near Waters and Watercourses.'^ While legislative authority is necessary,"

the legislature may, subject to the paramount authority of the federal govern-

ment," authorize a railroad company to construct its road and build bridges

across navigable waters," or along navigable waters below high-water mark,'" or

upon lands under water,*" or across a canal,*' and such authority need not be
express,*^ but may be implied, where such location is reasonably necessary from

32. Indiana, etc., R. Co. v. Sampson, 31
111. App. 513; Evansville, etc., R. Co. v.

Huffman, 32 Ind. App. 425, 70 N. E. 173.

23. Indiana, etc., R. Co. v. Sampson, 31
111. App. 513.

24. Evansville, etc., R. Co. v. Huffman, 32
Ind. App. 425, 70 N. E. 173.

25. Midland R. Co. i'. Gascho, 7 Ind. App.
407, 34 N. E. 643. Compare Vandalia R. Co.

V. Shadle, 40 Ind. App. 682, 82 N. E. 990,

holding, however, that if the action is not
to recover the cost of original fencing but
merely to recover the cost of repairing a
fence already constructed by the railroad

company, the complaint need not negative
the exceptions contained in the statute.

26. Chicago, etc., R. Co. v. Ross, 8 Ind.

App. 188, 35 N. E. 290.

27. Vandalia R. Co. v. Fetters, 40 Ind.

App. 615, 82 N. E. 978; Vandalia R. Co. v.

Kanarr, 38 Ind. App. 146, 77 N. E. 1135.

28. McNear y. Wabash R. Co., 42 Mo. App. 14.

29. Chicago, etc., R. Co. t'. Abbott, 10 Ind.

App. 99, 37 N. E. 557; McNear v. Wabash
R. Co., 42 Mo. App. 14.

30. Missouri Pac. R. Co. v. Youngstrom, 47
Kan. 349, 27 Pac. 982.

31. Chicago, etc., R. Co. v. Abbott, 10 Ind.

App. 99, 37 N. E. 557, holding that the fact

that a copy of the notice is made a part
of the complaint is not sufficient evidence that
it was given to the railroad company.
Evidence suflScient.— In the absence of any

evidence to the contrary, plaintiff's testimony
that he served the notice in writing of his
intention to construct a fence, on one of

defendant's agents, whose name he did not
remember, but who claimed to be defendant's

agent, at the place of service, is sufficient

to support a finding that a proper notice

was given. Chicago, etc., R. Co. v. Woodard,
13 Ind. App. 296, 41 N. E. 544.

32. McNear v. Wabash R. Co., 42 Mo. App.
14.

33. Terre Haute, etc., R. Co. v. Smith, 65
111. App. 101.

34. Terre Haute, etc., R. Co. v. Smith, 65
111. App. 101 ; Lake Erie, etc., R. Co. v.

Deutseh, 60 111. App. 144.

The cost is evidence of the value but not
conclusive. Terre Haute, etc., R. Co. v. Smith,
65 111. App. 101.

35. Use of water by railroad company see
Watees.

36. Dundalk, etc., R. Co. i: Smith, 97 Md.
177, 54 Atl. 628. See also, generally, Nav-
iGArajs Waters, 29 Cyc. 312.

37. See Hamilton v. Vicksburg, etc., R. Co.,

34 La. Ann. 970, 44 Am. Rep. 451.
38. Hamilton v. Vicksburg, etc., R. Co., 34

La. Ann. 970, 44 Am. Rep. 451 ; Pedrick v.

Raleigh, etc., R. Co., 143 N. C. 485, 55 S. E.

877, 10 L. R. A. N. S. 554.

Location of crossing.—A railroad company
authorized by its charter to cross a river
" above or near " a certain town is not re-

quired to cross above the town. Pedrick v.

Raleigh, etc., R. Co., 143 N. C. 485, 55 S. E.
877, 10 L. R. A. 554.

39. See N.vvigablb Wateks, 29 Cyc. 363.
40. Kerr v. West Shore R. Co., 127 N. Y.

269, 27 N. E. 833.

41. Tuckahoe Canal Co. r. Tuckahoe, etc.,

R. Co., 11 Leigh (Va.) 42, 36 Am. Dec. 374.
42. Pall River Iron Works Co. v. Old Col-

ony, etc., R. Co., 5 Allen (Mass.) 221.

[VI, F, 1]
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authority to construct a road between certain termini/' A railroad bridge which
obstructs navigation is a public nuisance, particularly if constructed without
legislative authority;" but the construction of a permanent railroad bridge with-

out draws across non-navigable waters is not a pubhc nuisance.^

2. Construction and Maintenance.^^ A railroad or railroad bridge across

navigable waters must be so constructed as not to interfere with navigation.^' In

crossing streams and watercourses the raUroad company must construct its road

80 as not to obstruct the flow of water/* and must construct its bridges and cul-

verts with sufficient openings and in such manner as properly to permit the pas-

sage of the water and prevent injury to riparian owners/" taking into consid-

eration the nature of the coimtry,™ and making provision for the amoimt of water

at all seasons/^ and under conditions of storm and flood which are Ukely to occur/^

and for the passage of floating ice which may reasonably be expected/' and must
subsequently maintain the same in proper condition and repair.^* The railroad

company has no right to divert a stream so as to discharge the water upon the

lands of another at a different place/^ or so as wrongfully to deprive one entitled

43. Louisiana.— Hamilton v. Vicksburg,
etc., R. Co., 34 La. Ann. 970, 44 Am. Eep.
451.

Massachusetts.— Fall River Iron Worka
Co. V. Old Colony, etc., R. Co., 5 Allen 221.
North Carolina.— Pedrick v. Raleigh, etc.,

R. Co., 143 N. C. 485, 55 S. E. 877, 10

L. E. A. N. S. 554.

Virginia.— Tuckahoe Canal Co. v. Tuck-
ahoe, etc., R. Co., 11 Leigh 42, 36 Am. Dee.
374.

Wisconsin.— Miller v. Prairie du Chien,
etc., R. Co., 34 Wis. 533.

See 41 Cent. Dig. tit. "Railroads," § 333.

44. See Navigable Waters, 29 Cye. 312.
45. Joliet, etc., R. Co. v. Healy, 94 111. 416,

holding that the Healy slough which empties
into the south branch of the Chicago river

is not a navigable stream, and the erection

of a permanent railroad bridge across it is

not a public nuisance.
46. Liability for injuries from construc-

tion or maintenance over or near waters and
watercourses see infra, VI, J, 1, f.

Flooding lands as ground for compensation
in condemnation proceedings see Eminent
Domain, 15 Cyc. 707.

47. See Navigable Waters, 29 Cyc. 312
et seq.

48. New York, etc., R. Co. v. Hamlet Hay
Co., 149 Ind. 344, 47 N. E. 1060, 49 N. E.
269; Kirk v. Kansas City, etc., R. Co., 51

La. Ann. 667, 25 So. 457; International, etc.,

R. Co. V. Walker, (Tex. Civ. App. 1906) 97
S. W. 1081.

49. Illinois.— Chicago, etc., R. Co. v. Car-
penter, 125 111. App. 306.

Massachusetts.— Bryant v. Bigelow Carpet
Co., 131 Mass. 491.

Nebraska.— Chicago, etc., E. Co. v. An-
dreesen, 62 Nebr. 456, 87 N. W. 167.

Vermont.— Hatch v. Vermont Cent. R. Co.,

25 Vt. 49.

West Virginia.— Neal v. Ohio River R. Co.,

47 W. Va. 316, 34 S. E. 914.

England.—Manser v. Northern, etc., R. Co.,

5 Jur. 983, 2 R. & Can. Cas. 380; Coates v.

Clarence K. Co., 8 L. J. Ch. 0. S. 72, 1 Russ.
6 M. 181, 5 Eng. Ch. 181, 39 Eng. Reprint 70.

[VI, F. 1]

See 41 Cent. Dig. tit. "Railroads," § 334.

See also, generally, Bridges, 5 Cyc. 1091,

1092.
Construction of piers for bridge.—^The right

of a railroad company to build a bridge

across a stream includes the right to place

necessary piers on its banks and in the bed,

and there is no liability for the proper
exercise of this right, although there may bo

where a special injury results from its negli-

gent exercise (Braine i'. Northern Cent. R.

Co., 218 Pa. St. 43, 66 Atl. 985) ; and so a

railroad company having power by its charter

to cross a, river, the property of a water-
works company, by the erection of a viaduct,

tlie viaduct may be constructed of more than
one arch built on piles driven into the bed
of the river and need not cross the stream
by a single span or arch (Birmingham
Waterworks v. London, etc., R. Co., 4 L. T.

Rep. N. S. 398).
50. New York, etc., R. Co. v. Hamlet Hay

Co., 149 Ind. 344, 47 N. E. 1060, 49 N. E.
269.

51. New York, etc., E. Co. v. Hamlet Hay
Co., 149 Ind. 344, 47 N. E. 1060, 49 N. E.
269.

52. New York, etc., E. Co. v. Hamlet Hay
Co., 149 Ind. 344, 47 N. E. 1060, 49 N. E.

269; Neal v. Ohio River Co., 49 W. Va.
316, 34 S. E. 914.

53. McGlenneghan v. Omaha, etc., E. Co.,

25 Nebr. 523, 41 N. W. 350, 13 Am. St.

Eep. 508.

54. West V. Louisville, etc., E. Co., 8 Bush
(Ky.) 404; Kirk V. Kansas City, etc., R.
Co., 51 La. Ann. 667, 25 So. 457 ; Bryant v.

Bigelow Carpet Co., 131 Mass. 491.
A prescriptive right to maintain a culvert

at the place and of the size as originally
constructed does not include the right to
maintain it as it was after it sank into
the watercourse over which it was con-
structed so as to obstruct the flow of water.
Corwin v. Erie R. Co., 84 N. Y. App. IHv.
553, 82 N. Y. Suppl. 753 [affirmed in 178
N. Y. 590, 70 N. E. 1097].

55. George v. Wabash Western R. Co., 40
Mo. App. 433; Wright r. Syracuse, etc., R.
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thereto of the use of the water of the stream,^" and if any diversion is necessary
on account of cuts or fills a suitable new channel must be constructed and main-
tained/' and if a temporary diversion is necessary during the process of con-

struction the company must afterward restore the stream to its old. channel.'*

The matter of diverting a stream may, however, be regulated by contract between
the railroad company and the landowner.'" In some cases the statutes expressly

prohibit the construction of a soUd embankment across a watercourse, °" or pro-

vide that where a railroad company constructs its road along or across a stream
it must do so in such manner as not to interfere with the free use thereof, and
so as to afford security for life and property, °' or that it shall restore the stream
to its former state or such as not unnecessarily to have impaired its usefulness; °^

and these provisions impose a continuing obligation, ^^ and apply to non-navigable

as well as navigable streams,"' but not to drainage ditches.'' With regard to

surface waters railroad companies are, in the absence of statute, governed by the

Co., 49 Hun (N. Y.) 445, 3 N. Y. Suppl.

480 [affirmed in 124 N. Y. 668, 27 N. E.

854].
56. Atchison, etc., R. Co. v. Long, 46 Kan.

701, 27 Pae. 182, 26 Am. St. Rep. 165;
Garwood v. New York Cent., etc., R. Co., 83
N. Y. 400, 38 Am. Rep. 452 [afprmmg
17 Hun 356] ; Cott v. Lewiston R. Co., 36

N. Y. 214, 1 Transer. App. 26, 34 How. Pr.

222; Clark v. Pennsylvania R. Co., 145 Pa.
St. 438, 22 Atl. 989, 27 Am. St. Rep.
710.

Diversion of water for use of engines see

Watees.
57. Cott V. Lewiston R. Co., 36 N. Y. 214,

1 Transer. App. 26, 34 How. Pr. 222.

58. Lefurgy v. New York, etc., R. Co., 3
N. Y. Suppl. 302.

59. Harrelaon v. Kansas City, etc., R. Co.,

151 Mo. 482, 52 S. W. 368, holding that
where the landowner agreed with a railroad
company for the diversion of a stream and
the location of a trestle under which it

would pass at a certain point, neither he
nor those claiming under him could after-

ward compel the railroad company to change
its location, although the natural elements
had wrought such changes as to make a.

change in the location of the trestle desir-

able.

Supply of water— duration of duty.— A
clause in an agreement by a railroad com-
pany binding the company to procure a
supply of water as good as that cut off

by the construction of the road from the
lands of the vendor only binds the company
to do once for all that which may reason-

ably be expected to insure a sufficient supply
of water, and does not bind it to do what-
ever may be necessary from time to time?

to secure that result. Re Gray, 44 L. T.

Rep. N. S. 567.

60. Kenney v. Kansas City, etc., R. Co., 74
Mo. App. 301, holding that where the evi-

dence upon the question is conflicting, it

is error for the court to assume that a
slough across which defendant has con-

structed an embankment is a watercourse,
since if not a watercourse the company will

not be liable under the statute.

61. New York, etc., R. Co. v. Hamlet Hay
Co., 149 Ind. 344, 47 N. E. 1060, 49 N. E.

269; Graham v. Chicago, etc., R. Co., 39

Ind. App. 294, 77 N. E. 57, 1055.

The "life and property," the security for

which is to be provided for under the Indiana
statute, are not those of the railroad com-
pany, but those connected with the stream
crossed. New York, etc., R. Co. v. Hamlet
Hay Co., 149 Ind. 344, 47 N. E. 1060, 49
N. E. 269.

62. Illinois.—Chicago, etc., R. Co. v. Moffitt,

75 111. 524.

Indiana.— New York, etc., R. Co. v. Ham-
let Hay Co., 149 Ind. 344, 47 N. E. 1060,

49 N. E. 269; Graham v. Chicago, etc., R.
Co., 39 Ind. App. 294, 77 N. E. 57, 1055.

Kansas.— Atchison, etc., R. Co. v. Long,
46 Kan. 701, 27 Pac. 182, 26 Am. St. Rep.
165.

Missouri.— Abbott v. Kansas Citv, etc.,

R. Co., 83 Mo. 271, 53 Am. Rep. 58*1.

Neiv York.— Cott r. Lewiston R. Co., 36
N. Y. 214, 1 Transer. App. 26, 34 How. Pr.

222.
Texas.— International, etc., R. Co. v.

Walker, (Civ. App. 1906) 97 S. W. 1081.

Vermont.— Hatch v. Vermont Cent. R.
Co., 25 Vt. 49.

See 41 Cent. Dig. tit. "Railroads," § 334.
In constructing a bridge it is the duty of

the railroad company under such a statute

to do so in such manner as not to obstruct
the flow of water and cause it to over-
ilow adjacent lands and subsequently to keep
the bridge in such condition. Chicago, etc.,

R. Co. V. Moffitt, 75 111. 524.

As applied to navigable streams, the re-

quirement is designed to protect the rights
of the public in navigation. Kerr v. West
Shore E. Co., 127 N. Y. 269, 27 N. E.
833.

63. Chicago, etc., R. Co. v. Moffitt, 75 111.

524; Cott V. Lewiston R. Co., 36 N. Y. 214,
1 Transer. App. (N. Y.) 26, 34 How. Pr.
222.

64. Chicago, etc., R. Co. v. Moffitt, 75 111.

524 ; Graham v. Chicago, etc., R. Co., 39 Ind.

App. 294, 77 N. E. 57, 1055.

65. New Jersey, etc., R. Co. v. Tutt, 168
Ind. 205, 80 N. E. 420, holding that a drain-

age ditch not fed by any spring or water-
course and used and constructed solely for
surface drainage is not a " stream of water "

[VI, F, 2]
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same principles as are applicable to private owners ; "' but the rule as to surface

waters varies under the civil and common law, and the decisions in the different

states are not uniform."' In some cases railroad companies are expressly required

by statute to construct culverts or sluices for drainage purposes," or to construct

drainage ditches along the sides of the road-bed, °° and the duty of constructing

or " watercourse " which the railroad com-
pany is obliged to restore to its former state.

66. Chorham v. Queen Anne's R. Co., 3
Pennew. (Del.) 407, 54 Atl. 687; New Jersey,
etc., R. Co. V. Tutt, 168 Ind. 205, 80 K. E.
420; Egener v. New York, etc., R. Co., 3

N. Y. App. Div. 157, 38 N. Y. Suppl. 319;
Jenkins v. Wilmington, etc., R. Co., 110
N. C. 438, 15 S. E. 193.
The duty of a railroad company as a com-

mon carrier, with respect to the safety and
protection of passengers and freight, does
not affect or vary the duty which it owes to

others in common with private persons in
regard to surface waters. Chorham «. Queen
Anne's R. Co., 3 Pennew. (Del.) 407, 54
Atl. 687.

67. Egener v. New York, etc., R. Co., 3
N. Y. App. Div. 157, 38 N. Y. Suppl. 319;
Joliffe V. Chesapeake, etc., R. Co., (Va. 1894)
20 S. E. 781.

Obstruction, diversion, or flowage generally
see Waters.
A watercourse is not within the application

of the common-law rule as to surface waters
and cannot be obstructed by a railroad com-
pany. Neal v. Ohio River R. Co., 47 W. Va.
316, 34 S. E. 914.

68. Kankakee, etc., R. Co. v. Horan,. 23 111.

App. 259 ; Austin, etc., R. Co. r. Anderson,
79 Tex. 427, 15 S. W. 484, 23 Am. St. Rep.
350; International, etc., R. Co. v. Walker,
(Tex. Civ. App. 1906) 97 S. W. 1081; St.

Louis Southwestern R. Co. v. Selman, (Tex.

Civ. App. 1905) 89 S. W. 1101.
In Texas the statute requires that a rail-

road company in constructing its road-bed
must first construct " the necessary culverts

or sluices as the natural lay of the land
requires for the necessary drainage thereof "

(Austin, etc.. R. Co. k. Anderson, 79 Tex
427, 15 S. W. 484, 23 Am. St. Rep. 350
Gulf, etc., R. Co. V. Helsley, 62 Tex. 593)
and under this statute the company must
construct its culverts so as not to divert

the natural flow of surface waters from its

usual course to the injury of adjoining
landowners (Austin, etc., R. Co. v. Ander-
son, su-pra) ; and must subsequently main-
tain such culverts and sluices in proper con-

dition (International, etc., R. Co. v. Glover,

(Civ. App. 1904) 84 S. W._ 604). The rail-

road company should take into consideration

not only the conditions existing when the

road is constructed but such changes and
conditions as it could have foreseen, such

as that adjoining land would be changed
from timber land into cultivated fields

(St. Louis, etc., R. Co. v. Robbins, (Civ.

App. 1905) S9 S. W. 1099); and where the

culverts become insufficient after construction

of the railroad through change of condition

by the land being cleared and cultivated, the
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company must make them sulficient, but the

rule is otherwise where the conditions are

changed by ditches, embankments, or other

obstructions made by third persons (St.

Louis Southwestern E. Co. v. Jenkins, (Civ.

App. 1905) 89 S. W. 1106) ; and the duty
of the railroad company under this statute

cannot be delegated to another so as to

absolve it from liability (Denison, etc., R.

Co. f. Barry, (Civ. App. 1904) 80 S. W.
634). The statute applies to the construc-

tion of switch tracks (Houston, etc., R. Co.

V. Barr, 44 Tex. Civ. App. 571, 99 S. W.
437 ) ; and has reference to water overflowing

from a stream as weU as ordinary surface

waters (Gulf, etc., R. Co. v. Pearce, 43 Tex.

Civ. App. 387, 95 S. W. 1133) ; but was not

intended to compel companies to keep excava-

tions along the right of way free from
accumulation of water, but only to prevent

the road from interfering with the natural

drainage of the land (Dobbins v. Missouri,

etc., R. Co., 91 Tex. 60. 41 S. W. 62, 66

Am. St. Rep. 856, 38 L. R. A. 573).
69. Cox V. Hannibal, etc., R. Co., 174 Mo.

688, 74 S. W. 854.

In Missouri the statute provides that rail-

road companies shall construct and maintain
" suitable ditches and drains " along each
side of the road-bed of such railroad to

connect with ditches, drains, or watercourses
so as to afford sufficient outlet to drain and
carry off the water along such railroad when-
ever the draining of such water has been
obstructed or rendered necessary by the con-

struction of such railroad (Cox v. Hannibal,
etc., E. Co., 174 Mo. 588, 74 S. W. 854) ;

and the statute has reference to surface

waters caused by overflow as well as those

caused by rains and snow (Cox v. Hannibal,
etc., E. Co., supra) ; but the statute does not
require the construction in any case of

ditches or drains in or through the road-bed
(Field i;. Chicago, etc., R. Co., 21 JIo. App.
600) ; and does not require the construction

of such lateral ditches and drains unless

there are other ditches, drains, or water-
courses with which they can connect (Graves
i'. Kansas City, etc., R. Co., 69 Mo. App.
574; Field v. Chicago, etc., R. Co., supra);
or apply to a railroad constructed along a
city street (Jackson v. Chicago, etc., R. Co.,

41 Fed. 656).
The Ohio statute (Rev. St. § 3342), re-

quiring railroad companies to construct and
keep open ditches sufficient to conduct to

some proper outlet the water which accumu-
lates along the sides of the road-bed from
the construction or operation of the road,

is valid in so far as the accumulation of

water is injurious to the contiguous lands
or detrimental to the public, but invalid
where such water is not injurious to such
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culverts in embankments may be imposed by contract between the railroad com-
pany and the landowner.™ A railroad company has no right to divert and collect

surface waters and discharge the same in large quantities upon the lands of

another;" and on the other hand it is not obliged to keep open ditches outside of

its right of way upon the land of another,'^ or to construct ditches for the purpose
of draining adjacent lands. '* A railroad company may after the construction

of its road-bed make changes therein which may be found to be proper, but must
do so with due regard to the rights of others.'^

3. Wharves, Docks, and Access to Waters. Where a railroad company has
in good faith located its road within the limits authorized by its charter, the

fact that it may be constructed upon or so as to injure a wharf does not entitle

the owner to equitable relief against such construction.'^ A statutory require-

ment that a railroad company shall restore a stream to its former state or so as

not to impair its usefulness does not require it to construct a draw in its road,

where constructed across a non-navigable bay of a river, so as to afford access

to a private wharf,'" and a charter requirement that a railroad company shall

construct drawbridges for the passage of vessels and boats, where it crosses bays,
applies only to those which are generally navigable." In some cases, however,
railroad companies are required by statutory or charter provisions to extend
docks which are cut off by the construction of a railroad,'* or to construct new
docks in the place of those injured," or to construct roads or passes over or under
the road to afford adjacent landowners access to the water.'"

4. Companies Affected by Statutory Regulations. A statutory provision
requiring railroad companies to restore streams to their former state or so as not

lauds or the public. Chicago, etc., E. Co.
V. Keith, 67 Ohio St. 279, 65 N. E. 1020,
60 L. R. A. 525.

70. Hill V. Bufialo, etc., R. Co., 10 Grant
Ch. (U. C.) 506, holding, however, that
speeilic performance of a, contract to con-
struct culverts will not be decreed against a
purchasing company where it purchases with-
out knowledge of the contract and no notice
thereof was given by the landowner, and
the cost of constructing them after the com-
pletion of the railroad would impose a great
hardship upon such company.

71. Chorman v. Queen Anne's R. Co., 3
PenneW. (Del.) 407, 54 Atl. 687; Curtis v.

Eastern E. Co., 98 Mass. 428.
72. JoliflFe v. Chesapeake, etc., E. Co., (Va.

1894) 20 S. E. 781.
73. Field v. Chicago, etc., R. Co., 76 Mo.

614.

But if a landowner gives a railroad com-
pany permission to construct a ditch upon
his land and the company does not complete
the ditch but leaves it so that its only
effect is to carry off water from the railroad
to plaintiff's land and leave it without any
outlet, he may recover damages for the re-

sulting injury. Utter v. Great Western E.
Co., 17 U. C. Q. B. 392.
74. George ». Wabash Western E. Co., 40

Mo. App. 433, holding that in making such
changes the railroad company has no right
to divert a stream so as to flood the lands
of another.

75. Pall River Iron Works Co. v. Old Col-
ony, e\<i., R. Co., 5 Allen (Mass.) 221.

76. Kerr v. West Shore E. Co.. 127 N. Y.
269. 27 N. E. 833.

77. Getty o. Hudson River R. Co., 21 Barb.

(N. Y.) 617, holding that a private land-

owner on a bay which is not generally navi-

gable cannot compel a railroad company to

construct a draw opposite his property.

78. Tillotson v. Hudson Eiver R. Co., 9
N. Y. 575 [affirming 15 Barb. 406], holding
that a charter provision requiring a railroad

company to build draws in all bridges across

the mouths of bays and inlets, and to extend
all wharves the road may cut off, does not
oblige the company to extend wharves within
bays and creeks whose communication is pro-

vided for by draws, but applies only to those
whose communication is cut off without a
draw.

79. Bell V. Hull, etc., E. Co., 9 L. J. Exch.
213, 6 M. & W. 699, 2 E. & Can. Cas. 279,

holding that under a statute requiring a. rail-

road company to construct a new wharf in

lieu of one " so much injured as to be im-
passable or inconvenient " for landing or

shipping, the statute is not limited to cases

of actual injury to the wharf itself but ap-

plies where the railroad is so constructed

that access to the wharf is rendered incon-

venient and dangerous.
80. People v. New York Cent., etc., R. Co.,

168 N. Y. 187, 61 N. E. 172 [reversing 61

N. Y. App. Div. 494, 70 N. Y. Suppl. 684),

holding that under a charter provision re-

quiring a railroad company to construct

roads or passes over or under its road to

afford access to a river, the duty depends

upon the present conditions, and not those

existing at the time of the construction of

the road, and that if by reason of changed
conditions the number of openings originally

constructed is no longer necessary, the com-

pany may close up such as are not needed.

[VI, F. 4]
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unnecessarily to have impaired their usefulness imposes a continuing obligation

which is binding upon a purchasing company/' or consoUdated company of which
the company constructing the road is a constituent; ^ and a statute requiring

every railroad company "operating" any railroad to construct ditches applies

to a company taking charge of a road under a hcense from the owner. '^ The
Illinois statute requiring railroad companies to keep in repair culverts sufficient

for the free passage of water in watercourses crossed by the road apphes only to

roads constructed after the act went into effect.**

G. Maintenance and Repair.*^ Since it is the duty of a railroad company
which has constructed a railroad to operate the same,*" it is also its duty to main-
tain the road in such condition and repair as properly to perform its duties to the
pubhc/' and in some cases railroad commissioners are invested with authority

to determine the necessity for and character of such repairs.** A railroad com-
pany may be compelled by mandamus to repair its road,*^ or to replace a portion

of its track which it has wrongfully taken up; ^ but where it appears that the
railroad company has not the necessaiy funds or credit to enable it to make the
repairs needed, and that the road cannot be operated except at a loss, mandamus
to compel the making of such repairs will not be granted,"' for while the financial

condition of the company does not exonerate it from the performance of its public

duties, yet if it is wholly unable to perform such duties a proceeding in the nature
of quo warranto and not mandamus is the proper remedy. ^^ A railroad company
for the purpose of making necessary repairs may dig up and temporarily disturb

the surface of a street within the limits of its location. °^ It is also the duty of

a railroad company to exercise ordinary care in guarding against probable obstruc-

tions of its track from causes not located upon its own right of way,°* and it may

81. Graham t'. Chicago, etc., R. Co., 39
Ind. App. 294, 77 N. E. 57, 1055; Lefurgy
V. New York, etc., E. Co., 3 N. Y. Suppl. 302.

83. Chicago, etc., R. Co. v. Moffitt, 75 III.

624.

83. Graves «. Kansas City, etc., R. Co., 69
Mo. App. 574.

84. Wabash R. Co. v. Sanders, 47 111. App.
436.

85. As affecting liability for injuries: To
persons on or near track see in^ra, X, E, 2, a,

(v). At crossings see infra, X, F, 3. To
animals see infra, X, H, 3, c. By fire see

infra, X, I, 2, 3.

Repair of highway crossings see supra, VI,
D, 3, c.

86. See infra, X, A.
87. Ohio, etc., R. Co. v. People, 120 III. 200,

11 N. E. 347; People v. Albany, etc., R. Co.,

11 Abb. Pr. (N. Y.) 136, 19 How. Pr. 523
[affirmed in 37 Barb. 216 {affirmed in 24
N. Y. 261)].

88. State o. Kansas Cent. R. Co., 47 Kan.
497, 28 Pac. 208, holding, however, that under
the Kansas statute providing that whenever
in the judgment of the railroad commis-
sioners any repairs on a railroad are de-

manded for the security, etc., of the public,

they shall inform the railroad company of

the improvements and changes which they ad-

judge to be necessary, the findings and rec-

ommendations of the commissioners are ad-

visory and not conclusive in mandamus pro-

ceedings to compel the company to make such
repairs.

Necessity for notice or order of railroad

commissioners.— The notice required by the

Kentucky statute of 1893, to be given by the

[vi. F, 4]

railroad commissioners to rebuild or repair

depots when in their opinion it becomes
necessary, is specially applicable to cases
where a depot has been burned or has become
unfit for the accommodation of the public,

and a notice or order from the commissioners
is not essential, before the company can be
required to comply with the statute as to

furnishing certain conveniences at depots and
keeping the same in proper condition and
repair. Louisville, etc., R. Co. v. Com., 9/

Ky. 207, 30 S. W. 616, 17 Ky. L. Rep. 116.

89. People v. Albany, etc., R. Co., 11 Abb.
Pr. (N. Y.) 136, 19 How. Pr. 523 ldffirm.ed

in 37 Barb. 216 (affirmed in 24 N. Y. 261)].
90. Rex V. Severn, etc., R. Co., 2 B. & Aid.

646, 21 Rev. Rep. 433.

91. Ohio, etc., R. Co. v. People, 120 111. 200,
11 N. E. 347; State v. Dodge City, etc., R.
Co., 53 Kan. 329, 36 Pac. 755, 24 L. R. A.
564.

92. Ohio, etc., R. Co. v. People, 120 111. 200,
11 N. E. 347.

93. New York Cent., etc., R. Co. v. Cam-
bridge, 186 Mass. 249, 71 N. E. 557, holding
further that a city ordinance forbidding the
digging up of any street or otherwise ob-

structing it without first obtaining a written
license from the superintendent of streets will

not be construed as applying to a railroad
company in making necessary repairs within
the limits of its location at a street crossing.

94. Filbin v. Chesapeake, etc., R. Co., 91
Ky. 444, 16 S. W. 92, 13 Ky. L. Rep. 14, hold-

ing, however, that the railroad company is

only required to exercise ordinary care in
this respect, and is not liable for an injury
due to a tree being blown upon the track by
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maintain a suit in equity for their removal from adjacent lands if of such a
character as to constitute a source of danger."''

H. Contracts For Construction or Repair—^^l. In General. A rail-

road company having authority to construct a railroad and having acquired its

right of way "^ may contract with another person for the construction of the road
or a portion thereof/' or for the maldng of subsequent repairs/* and may do so

without retaining any right of supervision or control over the contractor as to

the manner of doing the work;'' and persons dealing with independent contractors

are bound at their peril to know the capacity in which the latter are acting and
their relations with the railroad company.* A railroad company has no right to

enter into a contract to aid in the construction of the road of another company
in another state.^ A construction contract, although made with one assumtug
to represent the railroad company, but without proper authority for making such
contract, may become binding upon the railroad company by subsequent rati-

fication,' and the railroad company may be liable upon a contract which is ultra

vires where it has been fully performed in good faith by the other party and the

railroad company has had the full benefit of the performance of the contract.^ So
also where a construction contract is set aside in equity as ultra vires the company
may be required to account for the benefits which it has received from a part
performance.^

2. Construction and Operation of Contract. The construction and operation of

railroad construction contracts, in the absence of any special statutory provision

relating thereto, is governed by the rules relating to contracts generally,"

a storm, where it vas at Buch a distance
from the traclc that it was not reasonable to

suppose that it would fall across it.

95. Louisville, etc., R. Co. v. Johnson, 100
Ky. 153, 37 S. W. 844, 18 Ky. L. Rep. 624,
holding that a suit in equity will lie at the
instance of a railroad company for the re-

moval of dead timber standing in such prox-
imity to its right of way as to endanger the
safety of passengers.
96. Hughes v. Cincinnati, etc., R. Co., 39

Ohio St. 461 ; Cunningham v. International
R. Co., 51 Tex. 503, 32 Am. Rep. 632.

97. Alabama.—^Arrington v. Savannah, etc.,

R. Co., 95 Ala. 434, 11 So. 7.

Kansas.— Kansas Cent. R. Co. v. Fitzsim-
mons, 18 Kan. 34.

Nebraslca.— Hitte v. Republican Valley R.
Co., 19 Nebr. 620, 28 N. W. 284.

Ohio.— Hughes v. Cincinnati, etc., R. Co.,

39 Ohio St. 461.

South Carolina.—Rogers v. Florence R. Co.,

31 S. C. 378, 9 S. E. 1059.
Texas.— Cunningham i;. International R.

Co., 51 Tex. 503, 32 Am. Rep. 632.

98. Bibb V. Norfolk, etc., R. Co., 87 Va.
711, 14 S. E. 163.

99. Nebraska.— Hitte v. Republican Val-

ley R. Co., 19 Nebr. 620, 28 N. W. 284.

Ohio.— Hughes v. Cincinnati, etc., R. Co.,

39 Ohio St. 461.

South Carolina.—^Rogers v. Florence R. Co.,

31 S. C. 378, 9 S. E. 1059.

Texas.— Cunningham v. International R.

Co., 51 Tex. 503, 32 Am. Rep. 632.

Virginia.— Bibb v. Norfolk, etc., R. Co..

87 Va. 711. 14 S. E. 163.

Liability for injuries see infra, X, C, 2.

1. Blanding v. Davenport, etc., R. Co., 88

Iowa 225, 55 N. W. 81, holding that one per-

forming work of construction under a con-
tract with a contractor for construction is

a subcontractor, and cannot claim a lien as

a principal contractor because he supposed
that the principal contractor was an agent
of the railroad company.

2. Bostwick V. Chapman, 60 Conn. 553, 24
Atl. 32.

3. Cunningham v. Massena Springs, etc., R.
Co., 63 Hun (N. Y.) 439, 18 N. Y. Suppl.
600 [affirmed in 138 N. Y. 614, 33 N. E.
1082], holding that where a contractor per-

forms work of construction on a contract
made with the president and general manager
of the railroad company, without any reso-

lution passed at a directors' meeting, but the
work was done with the knowledge of its

officers and without any dissent on the part
of the company, it will be held to have rati-

fied the contract and be liable thereunder.
4. Cunningham v. Massena Springs, etc., R.

Co., 63 Hun (N. Y.) 439, 18 N. Y. Suppl. 600
[affirmed in 138 N. Y. G14, 33 N. E. 1082],
holding that where in an action against a
railroad company on a construction contract
defendant contended that so much of the con-

tract as provided for the building of a pile

bridge and a small piece of road adjoining,

but beyond the end of its line was ultra

vires and void, but it appeared that the work
was done in good faith, and defendant had
taken possession and accepted the benefits of

the contract, it could not avail itself of that

objection.

5. New Castle Northern R. Co. v. Simpson,
23 Fed. 214.

6. See, generally, Contracts, 9 Cyc. 577.

Particular contracts construed see Fish v.

Wolfe. 50 Iowa 636; Hatch v. Minnesota R.

Constr. Co., 26 Minn. 451, 5 N. W. 97.

[VI. H, 2]
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and particularly to other building and construction contracts.' As in other
cases the intention of the parties must govern/ and this must be gathered
from the instrument as a whole," and in cases of doubt by reference to the subject-

matter and surrounding circumstances and conditions.'" If the language of the

contract is plain and expUcit, its terms must control," and parol evidence is not
admissible to vary it.'^ The construction put upon the contract by the parties

is also an important consideration," and where the parties by their subsequent
conduct have given the contract a particular construction not inconsistent with
its terms, they will ordinarily be held to be bound thereby." Such contracts

frequently require a construction of terms and expressions more or less peculiar

to this particular class of work,'^ and while particular words are to be taken in

their ordinary and popular sense, in the absence of anything to show that they
were used in a different sense,'" terms which are peculiar to railroad construction

should be appUed according to their meaning and usage in this connection," and
the testimony of experts or persons famiUar with the usage of such terms is admis-
sible to explain their meaning.'* Whether covenants in the contract are to be

Particular provisions construed.— Wliere a
written contract to iill in a trestle on a rail-

road track provides for the compensation by
the cubic yard of dirt, the contractor cannot
recover for the space occupied by a brick
culvert constructed by the railroad company
under the trestle. East Tennessee, etc., E.
Co. V. Matthews, 85 Ga. 457, 11 S. E. 841.

A right reserved to change the location or
grade of the road upon paying the contract
price for any extra work occasioned thereby
does not authorize a fundamental change in

the character and nature of the work, as from
embankment to trestle work, and if such
change is made by the company to the preju-

dice of the contractor it must make good his

loss. Wolflf V. McGavock, 29 Wis. 290. Where
a contract for grading provided that the con-

tractors should receive in payment the actual

cost for wages and teams at prices to be ap-

proved by the chief engineer, and ten per

cent on such cost as their compensation, and
the contractor sublet the work with the ap-

proval of the engineer, they are entitled to

recover the ten per cent on the amount paid
the subcontractor; the same being the cost

of the work intended by the contract. Ford
V. St. Louis, etc., R. Co., 54 Iowa 723, 7

N. W. 126.

7. See, generally, Btjildees and Archi-
tects, 6 C^c. 18.

8. Mansfield, etc., E. Co. v. Veeder, 17 Ohio
385; Dimham v. Dayton, etc., R. Co., 3 Ohio

Dee. (Reprint) 329.

9. Mansfield v. New York Cent., etc., R.

Co., 102 N. Y. 205, 6 N. E. 386; Wyandotte,

etc., R. Co. V. King Bridge Co., 100 Fed. 197,

40 C. C. A. 325; Lee r. New Haven, etc., R.

Co., IS Fed. Cas. No. 8,197.

10. Williams v. Chicago, etc., R. Co., 153

Mo. 487, 54 S. W. 689.

11. Alton, etc., R. Co. v. Northcott, 15 111.

49; Olson V. Snake River Valley R. Co., 22

Wash. 139, 60 Pac. 156.

12. Merritt v. Peninsular Constr. Co., 91

Md. 453, 46 Atl. 1013; Clark v. Diffenderfer,

31 Mo. App. 232; Barker v. Troy, etc., R. Co.,

27 Vt. 766.

18. Western Union R. Co. v. Smith, 75 111.

496; Williams V. Chicago, etc., R. Co., 153

Mo. 487, 54 S. W. 689.

[VI, H, 2]

14. Western Union R. Co. t). Smith, 75 III.

496; Chicago, etc., E. Co. v. Vosburgh, 45
111. 311; Galveston, etc., R. Co. v. Johnson, 74
Tex. 256, 11 S. W. 1113; Barker c. Troy, etc.,

R. Co., 27 Vt. 766.

If the contractor accepts payment based
upon a particular construction of the con-

tract, he will be bound by that construction

(Barker v. Troy, etc., R. Co., 27 Vt. 766),
unless it was accepted under protest (Gal-

veston, etc., R. Co. V. Johnson, 74 Tex. 256,

11 S. W. 1113).
Time of payment.— If the contract merely

provides the amount and mode of compensa-
tion without any provision as to the time of

payment, the contractor could not, looking

to the contract alone, call for payment until

a complete performance of the contract on
his part, but where it was the custom of

the company to pay its contractors on
monthly estimates, and this practice was
adopted and followed in regard to the con-

tract in question, it may well be considered

as the rule of payment under the contract

and binding upon the parties. Boodv r. Rut-
land E. Co., 3 Fed. Cas. No. 1,635, 3" Blatchf.

25, 24 Vt. 660.

15. See the following cases construing and
applying the terms " surfaced " ( Western
Union R. Co. v. Smith, 75 111. 496) ; "earth-
work," " grading," " surfacing," and " filling

in" (Snell v. Cottingham, 72 111. 161) ; "cut-
tings on the line of the road " and " excava-
tion" (Grand Rapids, etc., R. Co. r. Van
Dusen, 29 Mich. 431) ;

" hardpan " (Williams
V. Chicago, etc., R. Co., 153 Mo. 487, 54 S. W.
689; Mansfield, etc., R. Co. v. Veeder, 17 Ohio
385) ; and "solid rock" (Fruin i\ Crystal R.

Co., 89 Mo. 397, 14 S. W. 55r)

.

16. Fruin v. Crystal R. Co., 89 Mo. 397, 14

S. W. 557, holding that the words "solid
rock " will be construed in the ordinary sense

as applying to all solid rock, including flint

rock, in the absence of any showing that they
were used in a different sense.

17. Western Union R. Co. v. Smith, 75 111.

496, holding that the term " surfaced " must
be applied according to the sense in which it

is used by persons engaged in the construc-
tion of railroads.

18. Texas, etc., R. Co. u. Rust, 19 Fed. 239.
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considered as dependent or independent depends upon the intention of the parties

as shown by the whole contract.'" A contract to construct the road-bed of a rail-

road between two designated places will include all the grading between the ter-

mini as indicated by the depot grounds, and will not be satisfied by completing
the work to the corporate limits of the places named,^" and a contract to construct
a railroad includes not only the grading and placing of ties but the laying of rails

so that cars can pass over it; ^' and a contract for the complete construction of

a railroad includes cattle-guards, water-tanks, stock-gaps, side-tracks, and Y's,^^

but does not impose upon the contractor any obligation to equip it with rolling

stock ;^' although an agreement to build a railroad "and to have the said road in

operation" by a certain time has been held to include not only construction but
equipment with rolling stock.^* A contract for the construction of a road-bed
does not include clearing and grubbing the right of way beyond the space neces-
sary for the road-bed and its support; ^^ and a contract to do certain grading upon
a railroad which the railroad company is constructing necessarily presupposes
that the railroad company will furnish the right of way.^^

3. Supervision, Approval, and Estimates of Engineer. Railroad construction

contracts frequently provide that the work shall be done under the supervision

or subject to the approval of the railroad company's engineer,^' who is in some
cases authorized, if in his opinion the work is not progressing rapidly enough to

be completed within the time specified, to declare the contract abandoned or

employ others to execute any part of the work and charge the same to the con-
tractor,^^ and where such power is conferred upon the engineer by the contract,

its exercise by him in good faith will be binding upon the parties; ^^ but such con-
tracts imply that the railroad company shall furnish a competent and reliable

engineer,^" and that he shall do all that the contract requires to be done by him
in due season,^' and shall act honestly and in good faith toward the contractor.^^

It is also frequently provided that the estimates and decisions of the engineer as

to various matters such as the measurement, classification, amount, and quahty
of the work shall be final and conclusive,'^ and such a provision is held to be vahd

19. Philadelphia, etc., R. Co. r. Howard, 13 the work accepted and signed by the engineer,
How. (U. S.) 307, 14 L. ed. 157. is sufficient. Eastham v. Western Constr.

20. Western Union R. Co. v. Smith, 75 111. Co., 36 Wash. 7, 77 Pac. 1051.
496. 28. Louisville, etc., R. Co. v. Donnegan, 111

21. Ford V. Ingles Coal Co., 102 S. W. 332, Ind. 179, 12 N. E. 153; Geiger v. Western
31 Ky. L. Rep. 382. Maryland R. Co., 41 Md. 4; Langdon v.

22. Central Trust Co. v. Condon, 67 Fed. Northfield, 42 Minn. 464, 44 N. W. 984.
84, 14 C. C. A. 314. 29. Geiger v. Western Maryland R. Co., 41

23. Central Trust Co. i'. Condon, 67 Fed. Md. 4.

84, 14 C. C. A. 314. 30. Louisville, etc., R. Co. v. Donnegan, 111
24. Flanagan Bank v. Graham, 42 Oreg. Ind. 179, 12 N. E. 153; Smith v. Boston, etc.,

403, 71 Pac. 137, 790. R. Co., 36 N. H. 458; Herrick v. Belknap, 27
25. Alexander c. Robertson, 86 Tex. 511, Vt. 673.

26 S. W. 41 [reuersmjf (Civ. App. 1893) 24 31. Smith v. Boston, etc., R. Co., 36 N". H.
S. W. 680]. 458; Herrick r. Belknap, 27 Vt. 673.

26. Chicago, etc., R. Co. f. Yawger, 24 Ind. 32. Louisville, etc., R. Co. f. Donnegan, 111
App. 460, 56 N. E. 50. Ind. 179, 12 N. E. 153; Wortman v. Mon-

27. St. Paul, etc., R. Co. v. Bradbury, 42 tana Cent. R. Co., 22 Mont. 266, 56 Pac. 316.

Minn. 222, 44 N. W. 1; Smith t). Boston, etc.. An agreement to do the work to the "full
R. Co., 36 N. H. 458 ; McMahon v. New York, satisfaction " of the chief engineer and di-

etc, R. Co., 20 N. Y. 463; Jones v. Gilchrist, rectors of the company does not of itself give
88 Tex. 88, 30 S. W. 442 [reversing (Civ. the company power arbitrarily to rescind the
App. 1894) 27 S. W. 890]. contract, but means that the work must be
Form of certificate.— Under a contract pro- done to its satisfaction not unreasonably

viding for payment upon the certificate of withheld. Lee v. New Haven, etc., R. Co., 15
the engineer that the work contemplated un- Fed. Cas. No. 8,197.
der the contract "has been fully completed 33. St. Paul, etc., R. Co. ». Bradbury, 42
and finished, agreeably to the various stipu- Minn. 222, 44 N. W. 1 ; McMahon v. New
lations and specifications of this agreement," York, etc., R. Co., 20 N. Y. 463; Mundy v.

a certificate reading: "This is to certify that Louisville, etc., R. Co., 67 Fed. 633, 14
I have accepted" the work done, specifying C. C. A. 583.

[VI. H, 3]
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and binding;^'' and where the contract so provides the estimates and decisions
of the engineer will be final and conclusive upon the parties, in the absence of

fraud or such gross mistake as to imply bad faith or a failure to exercise an honest
judgment/^ and will be equally conclusive upon both parties.^" Where the engi-

neer has made a decision upon a matter as to which by the contract his decision

is to be final and conclusive, and this decision has been accepted and acted upon,
he cannot subsequently change it; ^' nor can the contractor, if he has with knowl-

34. Colorado.—Denver, etc., E. Co. v. Riley,
7 Colo. 494, 4 Pac. 783.

Iowa.— Eoss V. ilcArthur, 85 Iowa 203, 52
N. W. 125.

Kentucky.—-Cincinnati Southern R. Co. v.

Cmnmings, 6 Ky. L. Rep. 441.
Minnesota.— St. Paul, etc., R. Co. v. Brad-

bury, 42 Minn. 222, 44 N. W. 1.

Missouri.— Williams r. Chicago, etc., R.
Co., 153 Mo. 487, 54 S. W. 689; Williams v.

Chicago, etc., R. Co., 112 Mo. 463, 20 S. W.
631, 34 Am. St. Rep. 403.

'New York.— Sweet v. Morrison, 116 N. Y.
19, 22 N. E. 276, 15 Am. St. Rep. 376; Mc-
Mahon v. New York, etc., R. Co., 20 N. Y.
463.

Pennsylvania.— Howard i\ Allegheny Val-
ley R. Co., 69 Pa. St. 489.

Vermont.— Herrick v. Belknap, 27 Vt. 673.
Virginia.— Condon v. South Side R. Co., 14

Gratt. 302; Kidwell v. Baltimore, etc., R. Co.,

II Gratt. 676.

United States.— Mundy ;;. Louisville, etc.,

R. Co., 67 Fed. 633, 14 C. C. A. 583; Lewis v.

Chicago, etc., R. Co., 49 Fed. 708; Wood v.

Chicago, etc., R. Co., 39 Fed. 52.

Canada.— Sherwood v. Balch, 30 Ont. 1.

But see Louisville, etc., R, Co. v. Donnegan,
III Ind. 179, 12 N. E. 153; Kistler v. In-

dianapolis, etc., R. Co., 88 Ind: 460.

The fact that the engineer is a stock-
holder in the railroad company does not
affect the validity of the stipulation, since

whether a stock-holder or not he does not
purport to be an indifferent third party but
a representative of the railroad company.
Williams v. Chicago, etc., R. Co., 112 Mo.
463, 20 S. W. 631, 34 Am. St. Rep. 403.

35. Arkansas.— Hot Springs R. Co. v.

Maher, 48 Ark. 522, 3 S. W. 639.

Colorado.— Denver, etc., R. Co. v. Riley,

7 Colo. 494, 4 Pac. 785.

Delaware.— Crumlish v. Wilmington, etc.,

R. Co., 5 Del. Ch. 270.

Florida.— Finegan (-. L'Engle, 8 Fla. 413.

Georgia.— Grant v. Savannah, etc., R. Co.,

51 Gj,. 348.

Illinois.— Snell v. Brown, 71 III. 133; Cen-

tral Military Tract R. Co. v. Spurck, 24 111.

587.

loica.— Ross V. McArthur, 85 Iowa 203, 52

N. W. 125.

Louisiana.— O'Donnell v. Henry, 44 La.

Ann. 845, 11 So. 245.

Maine.— Seretto v. Rockland, etc., R. Co.,

101 Me. 140, 63 Atl. 651.

Minnesota.— Langdon v. Northfield, 42

Minn. 464, 44 N. W. 984; St. Paul, etc., R.

Co. V. Bradbury, 42 Minn. 222, 44 N. W. 1.

Missouri.— Williams v. Chicago, etc., R.

Co., 153 Mo. 487, 54 S. W. 689; Williams v.
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Chicago, etc., R. Co., 112 Mo. 463, 20 S. W.
631, 34 Am. St. Rep. 403; Mackler v. Missis-

sippi River, etc., R. Co., 62 Mo. App. 677;
Clark V. Diffenderfer, 31 Mo. App. 232.

New York.— Sweet v. Morrison, 116 N. Y.
19, 22 N. E. 276, 15 Am. St. Rep. 376.

Pennsylvania.—-Howard v. Allegheny Val-
ley R. Co., 69 Pa. St. 489; Yutzy v. Buffalo
Valley R. Co., 1 Walk. 463.

Vermont.— Barker v. Belknap, 27 Vt. 700;
Vanderwerker i\ Vermont Cent. R. Co., 27
Vt. 130.

Virginia.— Condon v. South Side R. Co.,

14 Gratt. 302; Kidwell v. Baltimore, etc., R.
Co., 11 Gratt. 676.

United States.— Chicago, etc., R. Co. v.

Price, 138 U. S. 185, 11 S. Ct. 290, 34 L. ed.

917 [affirming 38 Fed. 304] ; Martinsburg,
etc., R. Co. V. March, 114 U. S. 549, 5 S. Ct.

1035, 29 L. ed. 255; Mundy v. Louisville,

etc., R. Co., 67 Fed. 633, 14 C. C. A. 583;
Ogden V. V. S., 60 Fed. 725, 9 C. C. A. 251;
Summers v. Chicago, etc., R. Co., 49 Fed.

714; Lewis v. Chicago, etc., R. Co., 49 Fed.
708.

Right of contractor to notice and opportu-
nity to be present.— Where the contract pro-

vides that the estimates and measurements
made by the engineer shall be final and con-

clusive, it has been held that the contractor
is entitled to notice and opportunity to be

present when they are made, and that if

the engineer proceeds ex parte it will not con-

stitute such a final estimate as will bind the

contractor. McMahon i'. New York, etc., R.
Co., 20 N. Y. 463. But see Wilson i'. York,
etc., R. Co., 11 Gill & J. (Md.) 58, holding
that in the making of measurements of the

work done the contractor is not entitled to

notice and opportunity to be present, but
that in making estimates of certain expenses
to be allowed him he is so entitled and
without such notice will not be bound
thereby.
Time for making classification.— In the ab-

sence of any provision to the contrary in

the contract, the classification of the ma-
terial to be excavated may be made by the
engineer before the work is done, and where
he has classified the material as of a cer-

tain kind, to which a certain rate applies,

and the contractor is permitted to proceed
with the work upon that basis, the company
cannot be permitted subsequently to make a
different classification more onerous to the

contractor. Ricker v. Collins, 81 Tex. 662, 17

S. W. 378.

36. Chicago, etc., R. Co. v. Moran, 187 111.

316, 58 N. E. 335 [affirming 85 111. App.
543].
37. Chicago, etc., R. Co. v. Moran, 187 111.
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edge of the facts expressed his satisfaction therewith, subsequently impeach it

as erroneous or improper.^'* An engineer's estimates are not, however, conclusive

imless the contract so' provides,^' nor where it does so provide except as to the
matters specified therein." So also provisions that his estimates shall be con-

clusive do not entirely oust the courts of jurisdiction," and such estimates may
be impeached and relieved against on the ground of fraud or gross error or mis-

take, ^^ by proceedings in a court of equity,*^ or it has been held in a court of law;"
but the mistake must be so gross as to imply bad faith or a failure to exercise an
honest judgment,^^ or so gross and palpable as to leave no doubt in the mind of

316, 58 N. E. 335 [affirming 85 111. App.
543].

38. Williams v. Chicago, etc., R. Co., 153
Mo. 487, 54 S. W. 689.

39. Illinois Cent. R. Co. i'. Manion, 113 Ky.
7, 67 S. W. 40, 23 Ky. L. Rep. 2267, 101
Am. St. Rep. 345; Memphis, etc., R. Co. v.

Wilcox, 48 Pa. St. 161 ; Central Tfust Co. v.

louisville St. R. Co., 70 Fed. 282.
A stipulation that the engineer shall make

estimates does not make such estimates con-
elusive, and in all cases where the contract
does not expressly

.
provide that they are

to be conclusive they are to he tested by
their actual correctness, and the contractor
may show that they are not correct. Mem-
phis, etc., R. Co. V. Wilcox, 48 Pa. St. 161.
Where there is an essential parol altera-

tion of a written contract which provided that
the engineer's decision should be final, and
there is no stipulation that his decision shall

be final as to matters arising under the con-

tract as changed, a decision of the engineer
under such contract is not binding, and where
such decision covers indiscriminately the
whole work it cannot stand as to part. Ma-
lone V. Philadelphia, etc., R. Co., 157 Pa. St.

430, 27 Atl. 756.
40. Colorado.— Denver, etc., R. Co. v. Riley,

7 Colo. 494, 4 Pac. 785.
Illinois.— Chicago, etc., R. Co. v. Moran,

187 111. 316, 58 N. E. 335 [affirming 85 111.

App. S43].
Maryland.—Annapolis, etc., R. Co. v. Ross,

68 Md. 310, 11 Atl. 820.

Missouri.— Williams v. Chicago, etc., R.
Co., 112 Mo. 463, 20 S. W. 631, 34 Am. St.

Hep. 403.
Pennsylvania.— Dobbling v. York Springs

R. Co., 203 Pa. St. 628, 53 Atl. 493 ; Lauman
V. Young, 31 Pa. St. 306.

Matters " relative to or touching " the
agreement.—^A provision that the decision of

the engineer shall be conclusive in any dis-i

jute arising between the parties to the agree-

ment " relative to or touching the same,"
does not cover questions outside of the con-

tract and clearly could not cover a claim
for damages for the abrogation of the con-

tract by the railroad company. Dobbling v.

York Springs R. Co., 203 Pa. St. 628, 03 Atl.

493.

41. Atlanta, etc., E. Co. v. Manghan, 49 Ga.

266; Wortman v. Montana Cent. R. Co., 22
Mont. 266, 56 Pac. 316.

42. Missouri.— Williams v. Chicago, etc.,

H. Co., 112 Mo. 463, 20 S. W. 631, 34 Am.
St. Rep. 403.

Ohio.— Mansfield, etc., R. Co. v. Veeder,
17 Ohio 385.

Vermont.— Herrick v. Belknap, 27 Vt. 573.
Virginia.— Norfolk, etc., R. Go. v. Mills, 91

Va. 613, 22 S. E. 556; Mills v. Norfolk, etc.,

R. Co., 90 Va. 523, 19 S. E. 171.

United States.— Fruin-Bambrick Constr.

Co. V. Ft. Smith, etc., R. Co., 140 Fed. 465;
Lewis D. Chicago, etc., R. Co., 49 Fed. 708;
Wood V. Chicago, etc., R. Co., 39 Fed. 52;
Fletcher v. New Orleans, etc., R. Co., 19 Fed.
731.

The meaning of the word " mistake " as
used in this connection has been explained
as follows : ( 1 ) That the court will relieve

against mistakes in measurements and cal-

culations apparent on the face of the esti-

mate or which are clearly proven. (2) If

it is satisfactorily shown that the engineer
has failed through oversight to measure or
estimate any particular part of the work
the court will grant relipf as to such mis-
take. (3) If it appears that the engineer
has put a wrong construction upon the con-
tract the court will correct any substantial
errors resulting from such mistake. (4) But
that the court will not undertake to revise
the decision of the engineer as to matters
intrusted to his special skill or judgment.
(5) Slight discrepancies in measurements
must also be disregarded. Lewis v. Chicago,
etc., R. Co., 49 Fed. 708.
The fact that the engineer is an employee

of the railroad company does not commit it

to the consequences of his misconduct while
acting as an arbiter for both parties, and
an estimate or award which is the result
of collusion between the engineer and the
contractor will not be binding upon the rail-

road company. Gonder v. Berlin Branch R.
Co., 171 Pa. St. 492, 33 Atl. 61.

Wo demand for a different estimate or
effort to procure one is necessary in order to
entitle the contractor to recover, where the
estimate made by the engineer was fraudu-
lent. Baltimore, etc., R. Co. v. Laffertys, 14
Gratt. (Va.) 478.

43. Herrick v. Belknap, 27 Vt. 673 ; O'Brien
V. Champlain Constr. Co., 107 Fed. 338;
Wood V. Chicago, etc., R. Co., 39 Fed. 52.

44. Williams v. Chicago, etc., R. Co., 112
Mo. 463, 20 S. W. 631, 34 Am. St. Rep. 403.
But see Wood v. Chicago, etc., R. Co., 39
Fed. 52.

45. Hot Springs R. Co. v. Maher, 48 Ark.
522, 3 S. W. 639; Martinsburg, etc., R. Co.
V. March, 114 U. S. 549, 5 S. Ct. 1035, 29
L. ed. 255.
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the court that grave injustice has been done thereby;*" and errors of judgment
as distinguished from mistakes of fact cannot be relieved against in the absence
of fraud or bad faith.*' The engineer in maldng estimates and measurements
must proceed according to the provisions of the contract/' and it is competent
to show that he has disregarded or violated the contract provisions/^ or has mis-

construed the contract and made his estimates upon a different basis from that

contemplated.'''' Ordinarily the making of the estimates provided for is a condi-

tion precedent to the right to sue upon the contract; " but if through the neglect

or fault of the engineer or the railroad company the estimate is not made, or the
engineer refuses to make it, the contractor may sue and show the amount and value
of the work done by other evidence. ^^ Where the contract provides that the

measurements are to be made by the chief engineer, it has been held that measure-
ments made by an assistant engineer, although approved by the chief engineer,

will not be final and conclusive,*' although admissible in evidence in an action

on the contract; ** but where the contract merely provides for estimates by "the
engineer," it has been held that they need not, in order to be conclusive, be made
by the chief engineer.** So also the engineer contemplated by such contracts is

the incumbent of the office at the time the estimate or award is to be made, and
not the person who may have held that office at the time the contract was entered

into.*' Railroad construction contracts frequently provide for partial payments
to be made as the work progresses, based upon monthly or other periodical esti-

mates made by the engineer as to the amount and value of the work done,*' with,

in some cases, a separate final estimate to be made after the work is completed
as a basis for settlement of the balance due;*^ and where the contract so provides
the estimates of the engineer are, in the absence of fraud or gross mistake, con-
clusive both as to the periodical estimates *° and the final estimates.™ Where

46. JIundy v. Louisville, etc., E. Co., 67
Fed. 633, 14 C. C. A. 583.

47. Lewis v. Chicago, etc., R. Co., 49 Fed.
708. See also Wood v. Chicago, etc., R. Co.,

39 Fed. 52.

48. Alton, etc., R. Co. v. Northcott, 15 111.

49; Galveston, etc., R. Co. v. Henry, 65 Tex.
685; Mills v. Norfolk, etc., R. Co., 90 Va.
523, 19 S. E. 171.

49. ililla V. Norfolk, etc., R. Co., 90 Va.
523, 19 S. E. 171.

50. Williams v. Chicago, etc., E. Co., 112
Mo. 463, 20 S. W. 631, 34 Am. Rep. 403;
Mansfield v. Veeder, 17 Ohio 385; Galveston,
etc., R. Co. V. Henry, 65 Tex. 685; Lewis v.

Chicago, etc., R. Co., 49 Fed. 708.

51. Williams v. Chicago, etc., E. Co., 112
Mo. 463, 20 S. W. 631, 34 Am. Rep. 403;
Martinsburg, etc., E. Co. v. March, 114 U. S.

549, 5 S. Ct. 1035, 29 L. ed. 255.

52. Kistler v. Indianapolis, etc., E. Co., 83
Ind. 460; Starkey v. De Graif, 22 Minn. 431;
Williams v. Chicago, etc., E. Co., 112 Mo.
463, 20 S. W. 631, 34 Am. Eep. 403; Me-
Mahon v. New York, etc., E. Co., 20 N. Y.
463.

53. Wilson v. York, etc., E. Co., 11 Gill

& J. (Md. ) 58. Contra, Sweet v. Morrison,
116 N. Y. 19, 22 N. E. 276, 15 Am. St. Eep.
376, holding that the chief engineer need not
make the measurements himself.

54. Miller v. Sullivan E. Co., 14 Tex. Civ
App. 112, 33 S. W. 695, 35 S. W. 1084, 37
S. W. 778.

55. Herrick v. Belknap, 27 Vt. 673. See
• also Central Military Track R. Co. v. Spurck,

24 111. 587.
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56. North Lebanon E. Co. i. McGrann, 33
Pa. St. 530, 75 Am. Dec. 624.
Although the contract stipulates that the

term " engineer " as used therein shall be
considered as referring to a particular person
named, yet if such person is discharged or
leaves the company's employment and the
company appoints a successor and notifies

the contractor and the latter acquiesces in

the substitution, it will constitute a waiver
of the provisions of the contract and be bind-
ing upon both parties. Serretto v. Eockland,
etc., E. Co., 101 Me. 140, 63 Atl. 651.

57. Kentucky.— Cincinnati Southern E. Co.
V. Cummings, 6 Ky. L. Eep. 442.

Missouri.— Mackler v. Mississippi Eiver,
etc., Co., 62 Mo. App. 677.

Pennsylvania.—-Gonder v. Berlin Branch
E. Co., 171 Pa. St. 492, 33 Atl. 61.

Vermont.— Barker v. Belknap, 27 Vt. 700.
Virginia.— Kidwell v. Baltimore, etc., E.

Co., 11 Graft. 676.
58. Eutherford v. Braohman, 40 Ohio St.

604; Gonder r. Berlin Branch E. Co., 171
Pa. St. 492, 33 Atl. 61 ; Kidwell i\ Baltimore,
etc., E. Co., 11 Gratt. (Va.) 676.
The final estimate is not confined to the

work of the last month or period, but is de-
signed rather as a revision of the entire
work after its completion. Eutherford v.

Braclunan, 40 Ohio St. 604.
59. Mackler r. Mississippi, etc., R. Co., 62

Mo. App. 677; Barker r. Belknap, 27 Vt.
700.

60. Grant v. Savannah, etc., R. Co., 51 Ga.
348; Kidwell i. Baltimore, etc., R. Co., 11
Gratt. (Va.) 676.
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the contract calls for payment according to periodical estimates, it has been held
to import accurate and final estimates/' and that when made and acquiesced in

they will be binding and not subject to change by future measurements unless

it was understood by both parties that they were to be considered as mere approxi-
mations to be subsequently corrected; °^ but it has been held that in making
the final estimate the previous periodical estimates are to be regarded merely as

approximate estimates of the relative value of the work completed and not con-

clusive/^ and that the contractor cannot, before the final estimate is made, sue

for the balance due upon the basis of the last periodical estimate,"* and that on
the final estimate the railroad company is entitled to show that the engineer,

for the accommodation of the contractor, has increased the periodical estimates

beyond the amount actually due, with the understanding that the proper reduc-

tion should be made upon the final estimate.*'

4. Provisions to Secure Performance. Railroad construction contracts fre-

quently provide that if the work is not being done in a satisfactory manner or

rapidly enough to be completed within the time Umited the railroad company
may terminate the contract, °° or employ others to do any part of the work and
charge the same to the contractor; °^ or they may prescribe a sum to be paid as

hquidated damages for each day or other period of delay beyond the time limited

for completion;"* or, where the contractor is to be paid in instalments upon period-

ical estimates, provide that the company shall retain a certain per cent of the

amounts found to be due until the completion of the contract."^ Where the con-

tract provides for a retention by the company of a percentage of the amounts
due according to the monthly estimates until the completion of the work, a con-

tractor cannot recover these amounts without showing a performance of the

contract or a valid excuse for non-performance.'" If the contractor is forced to

abandon the work or prevented from completing it by the wrongful act or default

of the railroad company, he does not forfeit the percentage retained by it,'' and
if the company suspends or delays the work for an indefinite or unreasonable
time, it cannot withhold the percentage retained on the ground that it is payable
only upon the completion of the work; " but such retained amounts are forfeited

if the contractor voluntarily abandons the work without just cause or any default

on the part of the railroad company,'' or where the company rightfully terminates

the contract under a power reserved to do so where the work is not progressing

But for fraud or gross mistake on the part 44 N. W. 984; Jackson v. Cleveland, etc., K.
of the engineer the final estimate may be Co., 19 Wis. 400.

avoided by the contractor. Fruin-Bambrick 68. Fruin v. Crystal R. Co., 89 Mo. 397, 14
Constr. Co. v. Ft. Smith, etc., E. Co., 140 S. W. 557; Mansfield v. New York Cent.,

Fed. 465. etc., Co., 102 N. Y. 205, 6 N. E. 386; Texas,
61. Barker v. Belknap, 27 Vt. 700; Her- etc., R. Co. .,.. Rust, 19 Fed. 239.

rick V. Belknap, 27 Vt. 673. 69. Geiger f. Western Maryland R. Co., 41
68. Barker i). Belknap, 27 Vt. 700. Md. 4; Langdon ;;. Northfield, 42 Minn. 464,
63. Cincinnati Southern R. Co. v. Cum- 44 N. W. 984; Jackson y. Cleveland, etc., R.

mings, 6 Ky. L. Rep. 441. Co., 19 Wis. 400.

If the contractor is prevented from com- 70. Jackson v. Cleveland, etc., R. Co., 19
pleting the work by the fault of the railroad Wis. 400.

company and no final estimate is made and 71. Alabama.— Danforth v. Tennessee, etc.,

the periodical estimates were merely approxi- R. Co., 93 Ala. 614, 11 So. 60.

mate estimates, the contractor is entitled to Kentucky.— Elizabethtown, etc., R. Co. v.

recover for all' work actually doiie whether Pottinger, 10 Bush 185.

estimated or not. Bean v. Miller, 69 Mo. Maine.— Seretto v. Rockland, etc., R. Co.,

384. 101 Me. 140, 63 Atl. 651.

64. Gonder v. Berlin Branch R. Co., 171 Maryland.— Rodemer v. Gonder, 9 Gill 288.

Pa. St. 492, 33 Atl. 61. A'ew York.— Curnan v. Delaware, etc., R.
65. Gonder v. Berlin Branch R. Co., 171 Co., 138 N. Y. 480, 34 N. E. 201.

Pa. St. 492, 33 Atl. 61. 72. Curnan v. Delaware, etc., R. Co., 138
66. Geiger v. Western Maryland R. Co., 41 N. Y. 480, 34 N. E. 201.

Md. 4; Waco Tap R. Co. v. Shirley, 45 Tex. 73. Finegan v. L'Engle, 8 Fla. 413; Merritt
355. V. Peninsular Constr. Co., 91 Md. 453, 46

67. Langdon f. Northfield, 42 Minn. 464, Atl. 1013; Strauss v. R. Co., 7 W. Va. 368;

[23] [VI. H, 4]
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satisfactorily.'* The contractor, however, forfeits only the amount of the per-

centages retained pursuant to the contract, and not unpaid balances of the amounts
which should previously have been paid.'^ Where the contract prescribes a sum
as hqviidated damages for delay, the contractor wiU be liable therefor unless per-

formance was prevented by the act of God, the law, or the railroad company, '°

and he cannot escape hability on the ground that the delay was due to unexpected
casualties,'' or to the fact that the work proved to be more difficult or expensive

than anticipated; " but if the contractor has acted in good faith and the delay

results from causes not under his control, he -will not be liable for any damages
in excess of the stipulated amount,'^ and if the delay was caused by the conduct
of the railroad company it cannot recover the amounts stipulated.'" A right

reserved by the railroad company to terminate the contract or employ others

upon the work where it is not progressing satisfactorily is not an exclusive remedy
and does not affect the right of the raUroad company to also recover any damages
caused by a breach of the contract by the contractor; '' and where the contract

authorizes the company to employ others at the contractor's expense, and also

contains a provision for the retention of a certain percentage of the monthly
estimates, the contractor's UabiUty to reimburse the company under the former
provision is not limited to the amount retained by it under the latter.'^ On the

other hand, where such rights are reserved to the railroad company it must act

in good faith and cannot exercise them arbitrarily without just cause,^ as merely

to avail itself of an opportunity to get the work done more cheaply;" and where
a bond with sureties is required of the contractor, a subsequent failure of the

sureties is not sufficient ground for the company to terminate the contract with-

out allowing an opportunity of furnishing new sureties.** The action of the com-
pany in terminating the contract, although rightful and in accordance with its

provisions, does not deprive the contractor of the right to recover instalments

for work done which were due and payable prior to such termination.**

5. Extra Work. A contractor for railroad construction is entitled to com-
pensation for any extra work not covered by the original contract which is done

by him at the request of the railroad company or in consequence of changes in

the plans and specifications made by it," or rendered necessary by errors of the

Jackson V. Cleveland, etc., R. Co., 19 Wis.
400.

74. Hennessey v. Farrell, 4 Cush. (Mass.)
267.

75. Kicker !'. Fairbanks, 40 Me. 43 (hold-

ing tliat under a contract authorizing the
company to declare the contract abandoned if

the work is not progressing with suflScient

rapidity, and providing that in such event
" any balance of money due shall be for-

feited" such balance refers only to the per-

centages of the amounts due on the monthly in-

stalments which the company is authorized by
the contract to retain and not to any unpaid
balances of the amounts which should have
been paid to the contractor) ; Geiger v. West-
ern Maryland E. Co., 41 Md. 4 (holding that
where the contract provides that the con-

tractor shall forfeit as liquidated damages
" the unpaid part of the balance of the work,"
this includes only the percentages rightfully

retained and not unpaid balances which were
previously due and payable). See also Lord
V. Belknap, 1 Cush. (Mass.) 279.

76. Fruin v. Crystal R. Co., 89 Mo. 397, 14
S. W. 557.

77. Texas, etc., R. Co. v. Rust, 19 Fed. 239.

78. Fruin v. Crystal R. Co., 89 Mo. 397, 14
S. W. 557.
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79. Texas, etc., R. Co. P. Rust, 19 Fed. 239.

80. Dunavant v. Caldwell, etc., R. Co., 122

2Sr. C. 999, 29 S. E. 837. See also Mans-
field V. New York Cent., etc., R. Co., 102

N. Y. 205, 6 N. E. 386.

81. Jackson v. Cleveland, 19 Wis. 400;
American Bonding, etc., Co. v. Baltimore, etc.,

R. Co., 124 Fed. 866, 60 C. C. A. 52. But see

MacDonald v. Saginaw Valley, etc., R. Co.,

16 Fed. Cas. No. 8,766.

82. Langdon v. Northfield, 42 Minn. 464, 44

N. W. 984.

83. Louisville, etc., E. Co. v. Donnegan, 111

Ind. 179, 12 N. E. 153; Rodemer x. Gonder,

9 Gill (Md.) 288; Wortman i'. Montana
Cent. R. Co., 22 Mont. 266, 56 Pac. 316;

Philadelphia, etc., R. Co. v. Howard, 13 How.
(U. S.) 307, 14 L. ed. 157..
84. Philadelphia, etc., R. Co. v. Howard, 13

How. (U. S.) 307, 14 L. ed. 157.

85. Waco Tap R. Co. v. Shirley, 45 Tex.

355.

86. Philadelphia, etc., R. Co. ». Howard, 13

How. (U. S.) 307, 14 L. ed. 157.

87. Illinois.— Western Union R. Co. v.

Smith, 75 111. 496.

Indiana.— Ohio, etc., R. Co. v. Crumbo, 4

Ind. App. 456, 30 N. E. 434.

Maryland.— Annapolis, etc., R. Co. v. Ross,
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company's engineer under whose direction the work is to be done;^* but he can
only recover for such work as is not covered by the terms of the original contract.*"

A contractor cannot recover for extra work which is made necessary by the negli-

gent or unskilful manner in which he has done the work undertaken/" or due
to natural causes,'^ or which is done at the instance of a person having no author-

ity to bind the company and whose act the company has not ratified/^ or done
at the instance of the company's engineer where he was acting beyond his author-

ity/^ or due to the rejection of materials by the company's engineer where he
was authorized by the contract to determine the kind and quality of material

to be used; "* and if the contract provides that no claim for extra work shall be
allowed unless it is done pursuant to a written order of the engineer or other

designated person, there can be no recovery for work done upon the parol authority

of such person/^ although the contract also provides that the engineer may direct

alterations and additions to the work.^° A contractor is not entitled to extra

compensation merely because the work turns out to be more difficult or expensive

than anticipated or unexpected obstacles are encountered/^ unless he was induced

68 Md. 310, 11 Atl. 820; Orange, etc., R. Co.

V. Placide, 35 Md. 315.

Missouri.— Fruin v. Crystal K. Co., 89 Mo.
397, 14 S. W. 557.

Texas.— Houston, etc., E. Co. v. Trentem,
63 Tex. 442.

United States.— Philadelphia, etc., E. Co.

V. Howard, 13 How. 307, 14 L. ed. 157 ; Fruin-
Bambrick Constr. Co. v. Ft. Smith, etc., E.
Co., 140 Fed. 465; Central Trust Co. v. Con-
don, 67 Fed. 84, 14 C. C. A. 314.

88. Wyandotte, etc., E. Co. v. King Bridge
Co., 100 Fed. 197, 40 C. C. A. 325, holding
that, where the railroad company's engineer

was to determine the location of a bridge to

be constructed, a contractor is entitled to

recover for extra work made necessary by an
error on the part of the engineer in the
original location of the bridge.

89. Western Union E. Co. v. Smith, 75 111.

496; Williams v. Chicago, etc., R. Co., 153

Mo. 487, 54 S. W. 689; Central Trust Co. v.

Condon, 67 Fed. 84, 14 C. C. A. 314.

Under a contract for the complete construc-
tion of a railroad the contractor is not en-

titled to extra compensation for the construc-

tion of cattle-guards, water tanks, stock gaps,

side-tracks, and Ys, which should be con-

strued as being included under the contract

for complete construction. Central Trust Co.

V. Condon, 67 Fed. 84, 14 C. C. A. 314.

Although the work is done in a different

manner from that provided for by the con-

tract, if there is no agreement for extra com-
pensation and tlie contreictor accepts without
objection periodical payments based upon the

original contract provisions and rates of com-
pensation, he cannot after the work is com-
pleted claim any extra compensation. Kid-
well V. Baltimore, etc., E. Co., 11 Gratt.

(Va.) 676.

90. Fruin v. Crystal R. Co., 89 Mo. 397, 14

S. W. 557.

91. Central Trust Co. v. Condon, 67 Fed.

84, 14 C. C. A. 314, holding that a contractor

for the complete construction of a railroad is

not entitled to compensation for extra work
occasioned by the occurrence of a slide during
the process of construction.

92. Woodruff v. Rochester, etc., E. Co., 108
N. Y. 39, 14 N. E. 832; Thayer v. Vermont
Cent. E. Co., 24 Vt. 440.
93. Baltimore, etc., R. Co. v. Jolly, 71 Ohio

St. 92, 72 N. E. 888; Alexander v. Robert-

son, 86 Tex. 511, 26 S. W. 41 [reversing

(Civ. App. 1893) 24 S. W. 680].
94. Jones o. Gilchrist, 88 Tex. 88, 30 S. W.

442 [reversing (Civ. App. 1894) 27 S. W.

95. California.— White j;. San Rafael, etc.,

E. Co., 50 Cal. 417.

Maryland.— Merritt v. Peninsular Constr.
Co., 91 Md. 453, 46 Atl. 1013.

New York.— Woodruff v. Eochester, etc.,

E. Co., 108 N. Y. 39, 14 N. E. 832.
Ohio.— Baltimore, etc., E. Co. v. Jolly, 71

Ohio St. 92, 72 N. E. 888.
Vermont.— Barker v. Troy, etc., E. Co.,

27 Vt. 766; Vanderwerker v. Vermont Cent.
E. Co., 27 Vt. 130.

United States.— Fruin-Bambrick Constr.
Co. V. Ft. Smith, etc., E. Co., 140 Fed. 465.
But see Wyandotte, etc., E. Co. v. King Bridge
Co., 100 Fed. 197, 40 C. C. A. 325.
But see Illinois Cent. E. Co. v. Manion, 113

Ky. 7, 67 S. W. 40, 23 Ky. L. Rep. 2267,
101 Am. St. Eep. 345; Houston, etc., R. Co.
V. Trentem, 63 Tex. 442.

There is nothing inequitable or unreason-
able in a stipulation that no claim for extra
work shall be allowed unless done upon the
written order of the engineer, it being a
proper provision for the protection of the
company against doubtful claims. White r.

San Rafael E. Co., 50 Cal. 417.

The rule does not apply to a separate con-
tract made by the engineer for a different

kind of work not included in the original

contract and in which there is no similar pro-

vision with regard to extra work. Vander-
werker V. Vermont Cent. R. Co., 27 Vt. 130.

96. White v. San Rafael R. Co., 50 Cal.

417, holding that such authority is entirely

consistent with the requirement that his ac-

tion shall be evidenced by writing.

97. Cannon v. Wildman, 28 Conn. 472; St.

Paul, etc., R. Co. v. Bradbury, 42 Minn. 222,

44 N. W. 1; Groton Bridge, etc., Co. v. Ala-
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to enter into the contract through fraud or misrepresentation on the part of the

company;"' and in the absence of such fraud or misrepresentation it is not material

that he chose to rely upon mere estimates or expressions of opinion made by the

company as to the amount or character of the work/" particularly where he was
instructed not to rely thereon or that the company would not be responsible for

their accuracy.^ A provision in the contract that the contractor shall not make
any charge for extra labor will prevent a recovery for any unnecessary extra

work or work which is better or more expensive than the contract requires,^ but
wiU not prevent a recovery for extra work made necessary by the conduct of

the railroad company.' Extra work, in the absence of express agreement, should

be paid for at the contract price if it is of a character covered by the terms of the

contract as to price;* but if of a different character, then according to what it is

reasonably worth.^

6. Payment in Stock or Bonds of Railroad Company. Railroad construction

contracts frequently provide for a part payment in stock or bonds of the railroad

company,' and such a contract is not, in the absence of fraud or over-valuation

of the work or under-valuation of the stock and bonds, invalid.' If no time for

payfaient is fixed by the contract the contractor cannot sue to recover the stock

without a demand and refusal to deliver it,* nor where the time of payment is

fixed can the contractor refuse to receive the stock and demand payment in money
because the railroad company did not seek him out and tender the stock on the

day named." So also the contractor cannot refuse to receive stock and demand
payment in money because the company has mortgaged its road,^" or because it

has procured an alteration of its charter increasing the amount of its stock where
a right to alter the charter was reserved by the legislature in the original act."

The fact that the company has paid several of the monthly instalments in full

in cash does not waive its right subsequently to make payment in stock to the

agreed amount.'^ Where the contract provides that the contractor shall take

a certain proportion in stock at par, but there is no right of election expressly

or impliedly reserved to the company to paj' either in stock or cash, if the stock

is not delivered the contractor cannot recover the amount represented by its

par value but only its market value; " but where the company pays more than the

agreed proportion in cash it will constitute a waiver of the right to pay such

bama, etc., R. Co., 80 Miss. 162, 31 So. 739; 4. Chicago, etc., R. Co. f. Vosburgli, 45 111.

Fruin v. Crystal E. Co., 89 Mo. 397, 14 311; Annapolis, etc., E. Co. v. Ross, 68 Md.
S. W. S57. 310, 11 Atl. 820; Houston, etc., R. Co. v.

98. Fruin v. Crystal E. Co., 89 Mo. 397, 14 Trentem, 63 Tex. 442.

S. W. 557. 5. Chicago, etc., R. Co. v. Vosburgh, 45 111.

99. Cannon r. Wildman, 28 Conn. 472; 311; Houston, etc., E. Co. v. Trentem, 63

St. Paul, etc., R. Co. v. Bradbury, 42 Minn. Tex. 442.

222, 44 N". W. 1; Groton Bridge, etc., Co. v. 6. See Orange, etc., R. Co. v. Placide, 35
Alabama, etc., R. Co., 80 Miss. 162, 31 So. Md. 315; Cleveland, etc., E. Co. v. Kelley,

739; Fruin f. Crystal E. Co., 89 Mo. 397, 5 Ohio St. 180; Jones f. Chamberlain, 30
14 S. W. 557. Vt. 196.

1. Cannon f. Wildman, 28 Conn. 472; St. 7. Coe v. East Alabama, etc., E. Co., 52
Paul, etc., R. Co. v. Bradbury, 42 Minn. 222, Fed. 531 laffirmed in 54 Fed. 569, 4 C. C. A,
44 N. W. 1. 511].

2. Chicago, etc., R. Co. v. Vosburgh, 45 111. 8. Boody v. Rutland, etc., R. Co., 3 Fed.
311. Cas. No. 1,635, 3 Blatchf. 25, 24 Vt.

3. Chicago, etc., R. Co. v. Vosburgh, 45 111. 660.

311, holding that -where the earth for the 9. Moore v. Hudson River R. Co., 12 Barb.
construction of an embankment was to be (N. Y.) 156.

furnished by the railroad company and to 10. Boody v. Rutland R. Co., 3 Fed. Cas.

be taken by the contractor from a particular No. 1,635, 3 Blatchf. 25, 24 Vt. 660.

place, and he was subsequently required to 11. Moore v. Hudson River R. Co., 12 Barb.
go to a more distant and inconvenient place (N. Y.) 156.

requiring additional expense, he might re- 12. Harris v. Somerset, etc., R. Co., 47 Me.
cover therefor notwithstanding a provision 298.

in the contract that he would not charge for 13. Cleveland, etc., R. Co. v. Kelley, 5 Ohio
extra labor. St. 180.
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amount in stock, and in paying the balance in stock it cannot claim a deduction
therefor according to the difference in the par and market values of the stock."

7. Subcontracts. Where a contractor sublets the work or a portion thereof
there is ordinarily no contractual relation between the railroad company and
the subcontractor/^ and the subcontractor cannot pass by the contractor, who
is his immediate employer, and sue the railroad company for an amount due
him from the contractor,^" unless the railroad company for a sufficient considera-
tion has assumed such liability.^' So the railroad company will not be liable

to the subcontractor for extra work done by him under his contract with the
contractor,^* nor can a subcontractor recover against the railroad company for

extra work done at the instance of the company's engineer if the latter had no
authority to bind the company bj' a contract for such work.'" The contracts

with subcontractors frequently contain provisions similar to those previously
referred to in the contracts between the railroad company and the principal

contractor with regard to the supervision, approval, estimates, and decisions

of the company's engineer,-" and the provisions to insure performance, authoriz-

ing the contractor, if the work is not progressing satisfactorily, to terminate the
contract or employ others upon the work,^' or providing for a retention by the
contractor of a percentage of the amounts due according to the periodical estimates
until the completion of the work ;

^^ and the same rules apply as to the conclusive-

ness of the engineer's estimates and decisions,^^ which may be impeached for

fraud or gross mistake,^* and the right of the contractor to take advantage of

the provisions to secure performance,^^ which must be exercised fairly and in

good faith.^° Where the railroad company is to retain a percentage of the amounts
due as security for the completion of the work and the contractor to retain a per-

14. Jones f. Chamberlain, 30 Vt. 196.

15. Richmond E.., etc., Co. v. Harris, (Va.
1899) 32 S. E. 458.

16. Lake Erie, etc., R. Co. v. Eckler, 13
Ind. 67 Richmond R., etc., Co. v. Harris,

(Va. 1899) 32 S. E. 458.
17. Chapman v. Pittsburgh, etc., R. Co., 18

W. Va. 184, holding that where, during per-

formance of the work by the subcontractor,
the contractor fails and the railroad com-
pany, to induce the subcontractor to go on
with the work, agrees to pay him the debt
of the contractor, there is a sufficient con-

sideration and the railroad company will be
liable.

18. Richmond R., etc., Co. f. Harris, (Va.

1899) 32 8. E. 458.
19. Thayer v. Vermont Cent. R. Co., 24 Vt.

440.

20. Rogers v. Hogan, 58 Me. 305; Sweet v.

Morrison, 116 N. Y. 19, 22 N. E. 276, 15 Am.
St. Rep. 376; Faunce v. Burke, 16 Pa. St.

469, 55 Am. Dee. 519; Van Hook v. Burns, 10

Wash. 22, 38 Pac. 763.
21. Hendrie v. Canadian Bank, 49 Mich.

401, 13 N. W. 792; Maloney v. Malcomb, 31

Mo. 45; Faunce v. Burke, 16 Pa. St. 469,

55 Am. Dec. 518.

22. Blair v. Corby, 29 Mo. 480; Faunce v.

Burke, 16 Pa. St. 469, 55 Am. Dec. 519.

23. Sweet v. Morrison, 116 N. Y. 19, 22
N. E. 276, 15 Am. St. Rep. 376; Faunce v.

Burke, 16 Pa. St. 469, 55 Am. Dec. 519.

When finding not conclusive.— Although
the contract provides that in case of a dis-

pute the decisions of the chief engineer of

the railroad company shall be conclusive, a

finding by him on a disputed point is not
conclusive if it appears that he paid no
personal attention to the matter but acted

solely upon statements of his subordinates.

Van Hook v. Burns, 10 Wash. 22, 38 Pac.

763.

24. Gulf, etc., R. Co. v. Ricker, (Tex. 1891)
17 S. W. 382, holding further that where
the contract provides for a classification of

material by the company's engineer, whose
decision is to be final, and the contract is

sublet upon the same terms, and an action

is brought by the subcontractor against the

contractor and the railroad company to re-

cover the balance upon the ground that the
classification was fraudulent or grossly

erroneous or not according to the terms of

the contract, and this allegation is estab-

lished, the subcontractor may recover against
the icontractor, and the contractor may,
under proper allegations, recover over against
the railroad company.
25. Maloney t. Malcomb, 31 Mo. 45; Faunce

r. Burke, 16 Pa. St. 469, 55 Am. Dec.
519.

Who may give notice.— Where the contract
provides that the contractor after written
notice to the subcontractor from the com-
pany's engineer may declare the contract for-

feited on the ground that the work is not
progressing rapidily enough, the notice to the

subcontractor need not be given by the en-

gineer but may be given by the contractor
himself after notice to him from the engineer.

Hendrie v. Canadian Bank, 49 Mich. 401, 13
N. W. 792.
26. McAndrews v. Tippett, 39 N. J. L. 105.
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centage as security for the completion of the subcontract and the subcontractor

completes his portion, he is entitled to full payment, including the percentage

retained by the contractor, although the latter is not entitled to his percentage

as against the railroad company;^' and if the subcontractor performs his contract

in full accordance with its terms he is entitled to payment, although the work
does not conform to the requirements of the contract between the railroad com-
pany and the principal contractor.^* If the subcontractor is prevented from com-
pleting his contract by the wrongful act or failure of the contractor to comply
with his part of the agreement, the subcontractor may recover the damages
sustained ;

^° but whether a subcontractor may hold the contractor Uable for dam-
ages for breach of contract where the default of the contractor is due to the delay

of the railroad company in doing certain prehminary work depends upon whether
the contract was intended to be dependent upon the company doing such work
in time.^" If the subcontractor's prevented from completing his contract by a

failure of the railroad company to procure a part of the right of way, his failure

to complete is excused and he may recover of the contractor for the work done ;

^^

and if the contractor fails to make payments of the instalments due as the work
progresses, the subcontractor may abandon the work and recover for what has been
done.^^ Where the contractor in terms "sublets" a part of his contract, the work
to be done under and according to the provisions of the original contract except

at a lower rate, the original contract becomes a part of the subcontract, and
the subcontractor is bound by its requirements and is equally entitled to the benefit

of any provisions that are to his advantage.^' A provision in the original con-

tract that the contractor shall not sublet the work without the written consent

of the railroad company is for the benefit of the latter and may be waived by it,^

either expressly or imphedly;^^ but if the contractor without such consent makes
a subcontract and the subcontractor has knowledge of the provisions in the original

contract, the subcontract will be deemed to have been made subject to the con-

tingency of the work being stopped by the railroad company. ^° Contracts with
subcontractors are subject to the same rules of construction as contracts between
railroad companies and the principal contractor.^'

27. Blair i'. Corby, 29 Mo. 480. to the future but bound as to the past, and
28. Johnson v. Des Moines, etc., E. Co., 129 if the subcontractor before being stopped

Iowa 281, 105 N. W. 509. has completed a part of the work and the
29. McAndrews v. Tippett, 39 N. J. L. 105. contractor is paid for such work by the

30. Hammond v. Beeson, 112 Mo. 190, 20 railroad company, he must also pay the sub-

S. W. 474. contractor therefor.
31. Beau w. Miller, 69 Mo. 384. 37. Sweet v. Morrison, 116 N. Y. 19, 22
32. Bean v. Miller, 69 Mo. 384. N. E. 276, 15 Am. St. Rep. 376; Faunce
33. Price r. Garland, 3 N. M. 285, 6 Pac. v. Burke, 16 Pa. St. 469, 55 Am. Dec. 519.

472. Construction and operation of contracts be-
34. Danforth v. Tennessee, etc., R. Co., 93 tween railroad companies and contractors

Ala. 614, 11 So. 60; Lauman r. Young, 31 see swpra, VI, H, 2.

Pa. St. 306. Particular contracts construed.— Under a
35. Danforth v. Tennessee, etc., R. Co., 93 subcontract which provides that in case of

Ala. 614, 11 So. 60. default in making payments by the railroad

^
Efiect of acquiescence.— Where a construe- company to the contractor the latter shall

tion contract provides that no subcontract have a right to cancel the contract, and that
shall be made without the written consent in the event of cancellation the subcontractor
of the engineer under penalty of forfeiture shall he paid for "labor done and materials
of the work sublet, the subletting of a por- furnished up to the date of the cancellation,"
tion of the work by the contractor previous he may recover for materials procured or
to the execution of the contract and which prepared to be furnished, although not de-

has been acquiesced in by all the parties livered if they are so cut that they are not
will not work a forfeiture. Lauman v. useful for any other purpose and are not
Young, 31 Pa. St. 306. marketable. Dickinson v. Gray, 8 S. W.
36. Dolan v. Rodgers, 149 N. Y. 489, 44 876, 9 S. W. 281, 10 Ky. L. Rep. 292. Where

N. E. 167, holding that in such case it a railroad company contracts with a con-
will be implied as a part of the subcontract tractor to furnish and place " about one
that if the work is stopped by the railroad hundred thousand cubic yards " of stone at
company both parties are to be released as a certain place, and provides for supplemen-
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8. Performance or Breach of Contract— a. In General. To entitle the
contractor to recover, he must show a performance of the contract on his part
or an excuse for its non-performance."* If he has expressly agreed to complete
the work by a certain time he must make good his agreement and cannot be excused
unless performance was prevented by the act of God, the law, or the railroad com-
pany,^^ and it is not sufficient that the delay was due to unexpected casualties,

obstacles, or difficulties; ^ but a provision that the work shall be completed by a
certain time maybe waived by the railroad company,^"^ either expressly or impliedly/^

in which case the company cannot recover damages for the delay,^" or insist upon
a stipulation for liquidated damages; ""^ and if after the contract is entered into

the railroad company directs changes or extra work not covered by the original

contract, which will necessitate a longer time for completion, the time originally

Umited must be extended according to what is reasonably necessary for such
work/^ If the failure of the contractor to complete the work according to the

terms of the contract is due to the wrongful act or default of the railroad company,
he is excused for a failure to complete the entire work,*"^ or to complete it within

tal contracts for any additional material
which may be required, and the contractor
sublets the contract to C, who agrees to

perform the conditions of the original con-

tract and that the amount of stone may
be increased up to the amount of three

hundred thousand cubic yards, this provision
applies only in case the additional amount
is necessary to complete the contract, and
where the work is completed he cannot be
required to furnish this additional amount
to be used by the contractor upon a dif-

ferent contract subsequently made. Shank-
lin V. Brown, 102 N. Y. App. Div. 473, 92
N. Y. Suppl. 860 [affirmed in 189 N. Y. 526,

82 N. E. 1133].
88. Seretto v. Kockland, etc., R. Co., 101

Me. 140, 63 Atl. 651.

39. Fruin v. Crystal E. Co., 89 Mo. 397, 14

S. W. 557.
The contractor cannot excuse his failure to

complete the work in time, on the ground
that the company, when he had purchased
material and contracted debts for labor on
its credit, failed to meet its obligations, and
thereby so impaired its credit that he could
not dispose of its stock and bonds at a price

that would afford him means to carry on the

work. Wood v. Boney, (N. J. Ch. 1891)

21 Atl. 574.
40. Fruin v. Crystal R. Co., 89 Mo. 397, 14

S. W. 557; Texas, etc., R. Co. v. Rust, 19

Fed. 239.

41. Grant v. Savannah, etc., R. Co., 51 Ga.
348; Wortm;in v. Montana Cent. R. Co., 22

Mont. 266, 56 Pac. 316; Atlantic, etc.^^R. Co.

V. Delaware Constr. Co., 98 Va. 503, 37

S. E. 13 ; Fruin-Bambrick Constr. Co. v.

Ft. Smith, etc., R. Co., 140 Fed. 465.

42. Grant v. Savannah, etc., R. Co., 51 6a.

348.

If the contractor is allowed to proceed after

the time limit has expired it will be pre-

sumed that the breach was waived and that

the company intended that he should have

a reasonable time to complete it. Wortman
V. Montana Cent. R. Co., 22 Mont. 266, 56

Pac. 316.

43. Grant v. Savannah, etc., R. Co., 51 Ga.

348. But see Snell v. Nottingham, 72 111.

161, holding that a railroad company, by
permitting a contractor to go on and finish

the woric, waives only the performance on
the day fixed, and that while the contractor

may recover on a quantum meruit for the

work done, the company will have a right

to recoup the damages sustained by reason
of the failure to complete the road within the
time stipulated if the delay was not due to

its own default.

If the company abandons the construction
of a part of the line which remains to be
graded under the contract, and directs the
contractor to cease work, the company can-
not counter-claim for damages for failure

to complete the contract although this was
done after the time limited for the com-
pletion of the work had expired, if the
company made no complaint of the failure

to complete tlie u ork within the time limited.

Hutchinson v. New Sharon, etc., R. Co., 63
Iowa 727, 18 N. W. 915.

44. Fruin-Bambrick Constr. Co. v. Ft.
Smith, etc., R. Co., 140 Fed. 405, holding
that a provision for the payment of one
hundred dollars for each day's delay as
liquidated damages is waived by the company
accepting the road and starting to operate
it in the condition it was in at the expira-
tion of the time limit, and permitting the
contractor to go on and perfect the work of

construction after the road is in operation.
45. Texas, etc., R. Co. v. Rust, 19 Fed. 239.

46. Bean v. Miller, 69 Mo. 284 (holding
that where the railroad company has not
secured a right of way the refusal of the
owners of the land through which the road
is laid out to permit the contractor to enter
thereon to construct the road is sufiicient

excuse for his failure to construct the road
at such places) ; Olson v. Snake River Valley
R. Co., 22 Wash. 139, 60 Pac. 156 (holding
that a failure to excavate certain ditches in-

cluded under the contract is excused if due
to the refusal of the company's engineer
to furnish the contractor with the necessary
levels without which the work could not
be done).
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the time limited by the eontract.^^ In the case of an entire contract the general

rule is that the whole work must be completed and delivered in a state of com-
pletion before payment can be demanded, and if any part has been destroyed

before that time the loss must fall upon the contractor;'" but if the railroad com-
pany has accepted the part completed the loss must fall upon it.*' Where the

contractor is to be paid in instalments as the work progresses the contract is not •

entire,^" and the covenant to pay is independent of the covenant of the contractor

to finish the work within a given time," so that a failure to complete the work
or to do so within the time limited will not affect the right of the contractor to

recover any unpaid instalments which were due and payable prior to his default;^^

and if he abandons the contract without cause and has at the time received advances

in excess of the amounts due, the railroad company may recover such excess/'

b. Performanee Prevented or Delayed by Railroad Company. If the con-

tractor is prevented from completing the contract by the wrongful conduct or

default of the railroad company, he may recover the damages sustained,^* and

the value of the work done; ^^ and if during the process of construction the com-
pany fails to comply with its part of the agreement or otherwise wrongfully inter-

rupts or suspends the progress of the work, the contractor may abandon it,^°

47. Indiana.— Louisville, etc., R. Co. v.

Donnegan, 111 Ind. 179, 12 N. E. 153, failure

of company to procure right of way and
furnish stakes for location of bridges and
trestles.

New York.— Mansfield r. New York Cent.,

etc., R. Co., 102 N. Y. 205, 6 N. E. 386.

North Carolina.— Dunavant v. Caldwell,

etc., R. Co., 122 N. C. 999, 29 S. E. 837.

Texas.— Perkins t. Locke, (Civ. App.
1894) 27 S. W. 783, failure of company to

pay instalments as different sections of the

work were completed.
Virginia.— Atlantic, etc., R. Co. v. Dela-

ware Constr. Co., 98 Va. 503, 37 S. E. 13.

48. Atlantic, etc., R. Co. v. Delaware
Constr. Co., 98 Va. 503, 37 S. E. 13.

49. Atlantic, etc., R. Co. v. Delaware
Constr. Co., 98 Va. 503, 37 S. E. 13, holding
further that a formal acceptance is not neces-

sary, it being sufficient that the company has
taken possession and is using the part com-
pleted.

50. Wright v. Petrie, Sm. & M, Ch. (Miss.)

282; Perkins i: Locke, (Tex. Civ. App. 1894)

27 S. W. 783.

51. Philadelphia, etc., R. Co. v. Howard, 13

How. (U. S.) 307, 14 L. ed. 157.

52. Perkins v. Locke, (Tex. App. 1894) 27
S. W. 783 ; Philadelphia, etc., R. Co. v. How-
ard, 13 How. (U. S.) 307, 14 L. ed. 157.

53. Wright v. Petrie, Sm. & M. Ch. (Miss.)

282.

54:. Alabama.— Tennessee, etc., R. Co. v.

Danforth, 112 Ala. 80, 20 So. 502; Danforth
V. Tennessee, etc., R. Co., 93 Ala. 614, 11 So.

60.

Illinois.— Dobbins v. Higgins, 78 111. 440.

Indiana.— Chieaa;o, etc., R. Co. i'. Jawger,

24 Ind. App. 460, 56 N. E. 50.

Kentucky.— Elizabethtown, etc., R. Co. v.

Pottinger, 10 Bush 185.

Pennsylvania.— Dobbling r. York Springs

R. Co., 203 Pa. St. 628, 53 Atl. 493.

Texas.— Waco Tap R. Co. v. Shirley, 45

Tex. 355.
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United States.— Hambly v. Delaware, etc.,

R. Co., 21 Fed. 541.

Canada.— Tate v. Port Hope, etc., R. Co.,

17 U. C. Q. B. 354.

55. Tennessee, etc., R. Co. v. Danforth, 112

Ala. 80, 20 So. 502; Danforth r. Tennessee,

etc., R. Co., 93 Ala. 614, 11 So. 60; Cox v.

Western Pac. R. Co., 47 Cal. 87; Rodemer i'.

Gonder, 9 Gill (Md.) 288.

56. California.— Cox v. Western Pac. R.

Co., 47 Cal. 87.

Illinois.— Western Union R. Co. v. Smith,

75 m. 496.

Maine.— Seretto v. Rockland, etc., R. Co.,

101 Me. 140, 63 Atl. 651.

Michigan.— Grand Rapids, etc., R. Co. v.

Van Dusen, 29 Mich. 431.

Missouri.— Bean i\ Miller, 69 Mo. 384.

United States.— Lee i\ New Haven, etc.,

R. Co., 15 Fed. Cas. No. 8,197.

If the contractor is expressly notified to
proceed no further he is fully justified in

quitting the work and suing for damages for

breach of the contract. Chapman v. Kansas
City, etc., R. Co., 146 Mo. 481, 48 S. W. 646.

If the railroad company fails to make peri-

odical payments as the work progresses, ac-

cording to the provisions of the contract, the

contractor may abandon the work (Seretto

V. Rockland, etc.. P.. Co., 101 Me. 140, 63

Atl. 651 ; Grand Rapids, etc., R. Co. v. Van
Dusen, 29 Mich. 431; Bean r. Miller, 69 Mo.
384; Lee v. New Haven, etc., R. Co., 15 Fed.

Cas. No. 8,197) ; although the money is with-

held for the purpose of making payments
to laborers and subcontractors, if there is no
provision in the contract authorizing the
company to do so (Dobbins v. Higgins, 78

111. 440) ; and the contractor may sue for

the value of the work done (Seretto v. Rook-
land, etc., R. Co., supra; Lee v. New Haven,
etc., R. Co., supra) ; but it has been held that

a failure to pay instalments, while authoriz-
ing the contractor to suspend work and re-

cover for the work done, is not such a breach
of the entire contract as to entitle him to
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and recover the value of the work completed,^' and the damages sustained by
reason of the wrongful conduct or default of the company; ^' but although a delay

or suspension of the work is made necessary by the conduct of the railroad com-
pany, the contractor is not obliged to abandon the contract but may subsequently

complete the work and recover in addition to the contract price the damages
caused by the interruption.^" If the contractor, through the fault of the rail-

road company, or its failure to comply with its part of the contract, is delayed
in beginning or completing the work, he is entitled to recover the damages sus-

tained by such delay,™ as in case of a delay on the part of the company in doing
certain preliminary work which it was its duty to do,°' or in procuring the right

of way,"^ or in maldng surveys, ^^ or assigning the work to be done each month
according to the provisions of the contract,*^ or in making periodical payments
as the work progresses as provided by the contract."^

9. Actions.'" Railroad construction contracts are of such a character that

specific performance will not be enforced in equity; *" but in case of a breach of

recover damages for the profits which he
would have earned had the contract been
fully performed (Wharton v. Winch, 140
N. Y. 287, 35 N. E. 589 [reversing 19 N. Y.
Suppl. 477]).
Where the work is to be paid for in sec-

tions as each ten miles is completed, a re-

fusal of the company to pay when one section
is completed authorizes the contractor to treat
the contract as rescinded for the remainder
and sue for the work done at the contract
price. Miller v. Sullivan, 14 Tex. Civ. App.
112, 33 S. W. 695, 35 S. W. 1084, 37 S. W.
778.

57. California.— Cox v. Western Pac. R.
Co., 47 Cal. 87.

Illinois.— Dobbins v. Higgins, 78 III. 440.
Maine.— Seretto v. Rockland, etc., R. Co.,

101 Me. 140, 63 Atl. 651.

Missouri.—-Bean v. Miller, 69 Mo. 384.
Texas.— MiUer v. Sullivan, 14 Tex. Civ.

App. 112, 33 S. W. 695, 35 S. W. 1084, 37
S. W. 778.

United States.— Lee v. New Haven, etc.,

R. Co., 15 Fed. Cas. No. 8,197.

58. Elizabethtown, etc., R. Co. v. Pottinger,
10 Bush (Ky. ) 185; Seretto I'. Rockland, etc.,

R. Co., 101 Me. 140, 63 Atl. 651.

59. Louisville, etc., R. Co. v. Hollerbach,
105 Ind. 137, 5 N. E. 28; Mansfield v. New
York Cent., etc., R. Co., 102 N. Y. 205, 6

N. E. 386. Compare Western Union R. Co.

V. Smith, 75 111. 496; Grand Rapids, etc., R.
Co. V. Van Dusen, 29 Mich. 431.

60. Indiana.— Louisville, etc., R. Co. v.

Hollerbach, 105 Ind. 137, 5 N. E. 28.

Maine.— Seretto i: Rockland, etc., R. Co.,

101 Me. 140, 63 Atl. 651.

Maryland.— Orange, etc., E. Co. v. Placide,

35 Md. 315.

New Yorh.— Mansfield v. New York Cent.,

etc., R. Co., 102 N. Y. 205, 6 N. E. 386.

Tewas.— O'Connor v. Smith, 84 Tex. 232,
19 S. W. 168.

United States.— Philadelphia, etc., R. Co.
V. Howard, 13 How. 307, 14 L. ed. 1S7.

A provison in the contract that should the
work be suspended or delayed no damages
shall be claimed therefor will be binding if

the delay was not caused by the railroad
company for any fraudulent purpose or to

injure the contractor but was due to an un-

expected calamity (Snell v. Brown, 71 111.

133) ; but a provision that in case the com-
pany is delayed in acquiring title to lands
or for other reasons the contractor shall not
be entitled to damages therefor, but shall

have an extension of time, applies only to

delays which the company may suffer and not
to a delay caused by the company in failing

to have a survev made for the work (O'Con-
nor V. Smith, 8*4 Tex. 232, 19 S. W. 168) ;

and although the contract stipulates against
damages due to delays caused by the com-
pany if the company suspends work but re-

quests the contractor to keep his men and
teams upon the work in readiness to resume
when required, a contract on the part of the
company to compensate him for the loss and
expense thus incurred will be implied (Cur-
nan !;. Delaware, etc., R. Co., 138 N. Y. 480,
34 N. E. 201].

If the contractor is delayed by reason of an
injunction he cannot recover damages for the
delay unless the railroad company fails to

use reasonable diligence to obtain a dissolu-

tion of the injunction. Philadelphia, etc., R.
Co. V. Howard, 13 How. (U. S.) 307, 14

L. ed. 157.

61. Louisville, etc., R. Co. v. Hollerback,
105 Ind. 137, 5 N. E. 28; Mansfield v. New
York Cent., etc., E. Co., 102 N. Y. 205, 6

N. E. 386.

62. Lauman v. Young, 31 Pa. St. 306.

63. O'Connor v. Smith, 84 Tex. 232, 19

S. W. 168.

64. Dunham v. Dayton, etc., R. Co., 3 Ohio
Dec. (Reprint) 329.

65. Orange, etc., R. Co. v. Placide, 35 Md.
315, holding further that the liability of the

company for damages due to a delay caused
by a failure to make payments according to

the terms of the contract is not affected by
the fact that one of the contractors had pri-

vate means of his own which he might have
employed in fulfilling the contract.

66. See, generally, Contbacts, 9 Cye. 685.

67. New Jersey.—Danforth v. Philadelphia,

etc., R. Co., 30 N. J. Eq. 12.

Viroinia.— Ewing v. Litchfield, 91 Va. 575,

22 S. E. 362.

United States.— Texas, etc., E. Co. v. Rust,

[VI, H, 9]
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the contract by the other party an action for damages may be maintained by
either the railroad company °' or the contractor.*" If the contractor is prevented
from completing his contract by the wrongful act of the railroad company he may
in the same action sue for the amount due for the work completed and for damages
for the breach of the contract in preventing him from completing it.™ To entitle

the contractor to maintain an action upon the contract there must have been a

performance on his part according to the terms of the contract/^ and so he cannot

sue upon the contract where he has wrongfully abandoned the work before com-
pletion,'^ or, if time was of the essence of the contract, where he has not completed
the work within the time hmited; '^ but if he has been permitted to continue

after the time Umited and the company has accepted the work he may sue in

assumpsit,'* and recover on a quantum meruit.''' The contractor may also sue

in assumpsit where by consent of the railroad company he has been released from
completing the work,'" or the time of performance has been extended; " and if

prevented from completing it by the railroad company he need not resort to a
special action but may sue in assumpsit on the implied Uabihty of the company
for the work done."

I. Liabilities For Labor, Materials, or Supplies '^— l. In General. In

the absence of statute or agreement, a railroad company is not hable for work done
for and under the employment of a contractor,^" or for materials furnished to a

contractor. *' In some jurisdictions, however, there are statutes imposing a lia-

bihty on the part of railroad companies to laborers who are employed by con-

tractors in the construction of the railroad,*^ or to those furnishing labor or

17 Fed. 275, 5 McCrary 348; Fallon v. Mis-
souri, etc., R. Co., 8 Fed. Gas. No. 4,629, 1

Dill. 121 ; Kcss v. Union Pac. E. Co., 20 Fed.
Cas. Xo. 12,080, Woolw. 26.

Bngland.— Sonfh Wales E. Co. r. Wythea,
3 Eq. Eep. 70, 1 Kay & J. 186, 24 L. J. Ch.

1, 3 Wkly. Eep. 3, 09 Eng. Eeprint 422
[affirmed in 3 Eq. Eep. 153, 24 L. J. Ch.

87, 3 Wkly. Eep. 133].
Canada,—-Johnson i\ Montreal, etc., E. Co.,

22 Grant Ch. (U. C.) 290.

See also, generally. Specific Performance.
68. American Bonding, etc., Co. v. Balti-

more, etc., E. Co.. 124 Fed. 866, 60 C. C. A.
52.

69. Arrington v. Savannah, etc., E. Co., 95
Ala. 434, 11 So. 7; Danforth !'. Tennessee,

etc., E. Co., 93 Ala. 614, 11 So. 60; Louis-
ville, etc., R. Co. D. Hollerbach, 105 Ind. 137,

5 N. E. 28; Waco Tap. E. Co. v. Shirley,

45 Tex. 355.

70. Tennessee, etc., E. Co. v. Danforth, 112
Ala. 80, 20 So. 502; Danforth v. Tennessee,

etc., E. Co., 03 Ala. 614, 11 So. 60.

Amendment.— If the original complaint
seeks only a recovery for the work done it

may be amended by adding counts for dam-
ages, without introducing a new cause of

action. Tennessee, etc., R. Co. v. Danforth,

112 Ala. 80, 20 So. 502.

71. Finegan v. L'Engle, 8 Fla. 413; Barker
V. Troy, etc., E. Co., 27 Vt. 766.

72. Finegan v. L'Engle, 8 Fla. 413.

73. Barker v. Troy, etc., R. Co., 27 Vt. 766;

Emerson v. Slater, 22 How. (U. S.) 28, 16

L. ed. 360: Slater v. Emerson, 19 How.
(U. S.) 224, 15 L. ed. 626.

74. Lee p. New Haven, etc., R. Co., 15 Fed.

Cas. No. 8,197.

75. Snell c. Cottingham, 72 111. 161; Emer-
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son r. Slater, 22 How. (U. S.) 28, 16 L. ed.

360; Slater v. Emerson, 19 How. (U. S.) 224,
15 L. ed. 626.

But the company may recoup the damages
sustained by reason of the failure of the con-
tractor to complete the contract within the

time limited. Snell r. Cottingham, 72 111.

161.

76. Baltimore, etc., R. Co. v. Eesley, 7 Md.
297.

77. Barker r. Troy, etc., R. Co., 27 Vt. 766.
78. Eodemer v. Gonder, 9 Gill (Md.) 288,

holding that in such an action if the work
was to be paid for on the basis of monthly
estimates, and those estimates have been
made and payments made, they are conclusive
as to the value of the work covered thereby,
but that as to work not estimated or ad-

justed plaintiff is at large upon his quantum
mem it and may show the actual value of such
work.

79. Liens for labor or supplies see infra,
VIII, A, 6, i; VIII, A, 9, g.
80. Indianapolis, etc., R. Co. v. O'Reily, 38

Ind. 140.

81. Cameron v. Orleans, etc., R. Co., 108
La. 83, 32 So. 208.

An agreement on the part of a railroad
company to " protect all claims for mate-
rials, labor and board" does not include a
claim for hay and feed furnished to a eon-

tractor for teams employed by the latter.

Pennsylvania Co. i'. Mehaffey, 75 Ohio St. 432,

80 N. E. 177, 116 Am. St. Rep. 746.
82. Maine.— George v. Washington County

R. Co., 93 Me. 134, 44 Atl. 377.
Missouri.— Peters i\ St. Louis, etc., R. Co.,

23 Mo. 107.

New York.— Kent V. New York Cent. R.
Co., 12 N. Y. 628.
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materials,** or labor, materials, or supplies to a contractor.'^ These statutes

apply to companies incorporated prior to the enactment of the statutes,'^ and are

not unconstitutional,'" at least in so far as they apply to future contracts; " but
while they are remedial as to the laborers and others provided for,'* they impose
upon the railroad companies Uabilities which would not otherwise exist and should

not be extended beyond the fair import of the terms used.'" In Kansas the statute

requires the railroad company to take a bond from the contractors, conditioned

for the payment of laborers, materialmen, and those furnishing goods and pro-

visions to a contractor, and provides that in case of failure to do so the railroad

company shall be liable therefor,"" but if such bond is taken the railroad company is

reheved from hability."' In Louisiana the statutes prohibit payments or advances
to contractors until the amounts due to laborers at the time of such payments are

paid or secured; "^ and in Pennsylvania the statute prohibits any transfer by a

railroad company of its property while the claims of contractors and laborers

employed in the construction or repair of its road are unpaid, and makes any
transfer void as against such claims;"^ while in Indiana the statute makes the

stock-holders of the railroad company individually hable after the assets of the

company are exhausted for unpaid claims for labor performed in the construction

of the road."* In some cases the statutes limit the UabiUty of the railroad com-
pany to claims for labor for a certain period,"^ or limit its liabiUty according to

yermont.—-Branin v. Connecticut, etc., K.
Co., 31 Vt. 214.

Vi'isdonsin.— Redmond V. Galena, etc., E.
Co., 39 Wis. 426.

See 41 Cent. Dig. tit. " Railroads," § 342.
Services performed on a quantum meruit

as well as for a stipulated price are within
the application and protection of the statutes.
Chapman v. Utica, etc., R. Co., 4 Lans.
(N. Y.) 96.

A lumber company organized under Me.
Eev. St. c. 48, § 116, as a manufacturing cor-

poration, having constructed a railroad on
its own land to facilitate its lumbering oper-
ations, is not a railroad company within the
application of a statute making such com-
panies liable to laborers employed by con-
tractors in the construction of the road.
Palangio v. Wild River Lumber Co., 86 Me.
815, 29 Atl. 1087.
83. Hart v. Boston, etc., R. Co., 121 Mass.

510; Dudlev V. Toledo, etc., E. Co., 65 Mich.
655, 32 N. W. 884.
84. Kansas City, etc., R. Co. v. Graham, 67

Kan. 791, 74 Pac. 232; Parkinson v. Alex-
ander, 37 Kan. 110, 14 Pac. 466.

85. Peters v. St. Louis, etc., R. Co., 23 Mo.
107.

86. Hart v. Boston, etc., R. Co., 121 Mass.
510; Peters v. St. Louis, etc., R. Co., 23 Mo.
107; Branin t'. Connecticut, etc., R. Co., 31
Vt. 214.

87. Hart v. Boston, etc., E. Co., 121 Mass.
510.

88. Chicago, etc., R. Co. v. Sturgis, 44 Micli.

^38, 7 N. W. 213.

89. Wells v. Mehl, 25 Kan. 205; Missouri,
etc., R. Co. V. Baker, 14 Kan. 563; Blanchard
V. Portland, etc., R. Co., 87 Me. 241, 32 Atl.

890; Dudley ;. Toledo, etc., R. Co., 65 Mich.
655, 32 N. W. 884; Chicago, etc., R. Co. v.

Sturgis, 44 Mich. 538, 7 N. W. 213.
90. Kansas City, etc., R. Co. v. Graham, 67

Kan. 791, 74 Pac. 232; Parkinson v, Alex-
ander, 37 Kan. 110, 14 Pao. 466.

91. Mann v. Burt, 35 Kan. 10, 10 Pac. 95
(holding further that the requirement that
the bond shall be filed is merely directory,

and not a necessary condition to exempt the

railroad company from liability) ; Atchison,

etc., R. Co. V. Cuthbert, 14 Kan. 212.

Form and conditions of bond.— In a bond
given under the Kansas statute to protect
laborers, mechanics, and others in the con-

struction of railroads, the railroad company
is the proper obligee, and if such bond con-

tains all the conditions required by the stat-

ute it is not vitiated by the addition of other
conditions. Atchison, etc., E. Co. v. Cuth-
bert, 14 Kan. 212.

92. Meyer v. Vicksburg, etc., R. Co., 35 La.
Ann. 897, holding that under the Louisiana
statute of 1880, a railroad company cannot
be held liable on an order for money drawn
by one of its contractors who has not pro-

vided for the payment of wages due to his
laborers.

93. Hart's Appeal, 96 Pa. St. 355, holding,

however, that the statute applies only to

those having a direct contractual relation

with the company, and that the subsequent
statute of 18()2 does not enlarge the class of

persons protected, but merely aids in the
remedy.
A legislative authority to mortgage a rail-

road does not repeal the protection given by
the Pennsylvania statute of 1843, to contract-
ors, laborers, etc., as to construction debts,

and such claims are superior to a mortgage
lien and may be enforced against the prop-
erty. Tyron, etc., R. Co. v. Jones, 79 Pa. St.

60.

94. See Marks v. Indianapolis, etc., R. Co.,

38 Ind. 440 ; Indianapolis, etc., R. Co. V.

O'Eeily, 38 Ind. 140.

95. Peters v. St. Louis, etc., R. Co., 24 Mo.
586; Kent v. New York Cent. R. Co., 12 N. Y.
628.

But the labor need not be on consecutive
days in order to recover for the full number

[VI, I, 1]
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the amount due from the railroad company to the contractor at the time of the

presentation of the claim/" or authorize the railroad company to withhold money
due to the contractor until claims for which it would be Uable are paid.''

2. Nature and Purpose of Labor, Materials, or Supplies. The statutes

imposing a liabihty upon railroad companies for labor and materials furnished

to contractors apply only to labor and materials performed and used in the con-

struction or repair of the road; °* but are not limited to the original construction

and apply to the construction of additional side-tracks/' or the construction of

a new bridge in place of an old one.' The labor appUes only to the manual labor

of the persons employed/ and does not apply to the furnishing of the labor of

others/ or teams or wagons.^ The materials include only those which enter into

the construction or repair of the road/ and do not include board or feed furnished

for teams/ or for employees of the contractor/ or goods, provisions, and other

such supplies.' In Kansas the statute expressly includes goods and provisions

furnished to a contractor," but applies only where they are furnished to the con-

tractor himself.'"

3. Persons Entitled to Payment — a. In General. The benefit of statutes

imposing a liability upon railroad companies to laborers, materialmen, or per-

sons furnishing supphes to contractors should not be extended to include persons

not fairly within the terms of the statute," and statutes for the protection of

laborers and materialmen do not include the contractors or subcontractors

themselves.'^

b. Laborers.'' Under statutes imposing a liability upon railroad companies
to laborers employed by contractors, the term "laborer" is ordinarily held to

include only ordinary manual laborers/* who have personally performed the labor

for which the claim is made.'^ So it is held that the term "laborer" does not

of days allowed by the statute. Peters v. St.

Louis, etc., R. Co., 24 Mo. 586.
96. Dudley v. Toledo, 65 Mich. 655, 32 N. W.

884; Bottomley v. Port Huron, etc., E,. Co.,

44 Mich. 542, 7 N. W. 214.

97. Dawson v. Iron Range, etc., Co., 97
Mich. 33, 56 N. W. 106; Dudley v. Toledo,
etc., R. Co., 65 Mich. 655, 32 N. W. 884.
98. Dudley v. Toledo, etc., R. Co., 65 Mich.

655, 32 N. W.-884.
99. Missouri, etc., R. Co. v. Brown, 14 Kan.

557.

1. Atchison, etc., R. Co. v. McConnell, 25
Kan. 370.

2. Dudley r. Toledo, etc., R. Co., 65 Mich.
655, 32 N. W. 884.

3. Chicago, etc., R. Co. i'. Sturgis, 44 Mich.
538, 7 N. W. 213; Cummings v. New York,
etc., R. Co., 1 Lans. (N. Y.) 68.

Persons not laborers who merely furnish
the labor of others see infra, VI, I, 3, b.

4. Mann v. Burt, 35 Kan. 10, 10 Pac. 95;
Dudley v. Toledd, etc., R. Co., 65 Mich. 655,
32 N. W. 884 ; Groves v. Kansas City, etc., R.
Co., 57 Mo. 304; Balch v. New York, etc., R.
Co., 46 N. Y. 521. But see Chicago, etc., R.
Co. V. Sturgis, 44 Mich. 538, 7 N. W. 213.
Where a laborer uses his own team see in-

fra, VI, I, 3, b.

5. Dudley v. Toledo, etc., R. Co., 65 Mich.
655, 32 N. W. 884.

6. Dudley ;;. Toledo, etc., R. Co., 65 Mich.
655, 32 N. W. 884.

7. Dudley v. Toledo, etc., R. Co., 65 Mich.
655, 32 N. W. 884.

8. Dudley i\ Toledo, etc., R. Co., 65 Mich.
655, 32 N. W. 884.

[VI, I. 1]

9. Kansas City, etc., R. Co. v. Graham, 67

Kan. 791, 74 Pac. 232, holding that the term
" provisions or goods " includes corn, oats, and
bran.

10. Parkinson v. Alexander, 37 Kan. 110,

14 Pac. 466.
If not furnished to the contractor there is

no liability on the part of either the obligors

on the bond, where a bond is taken (Parkin-
son r. Alexander, 37 Kan. 110, 14 Pac. 466) ;

or on the part of the railroad company where
it fails to take a bond as required by statute

(St. Louis, etc., R. Co. r. Ritz, 30 Kan. 30, 1

Pac. 27 )

.

Goods and provisions furnished to subcon-
tractors see infra, VI, I, 3, c.

11. Wells V. Mehl, 25 Kan. 205; Missouri,

etc., R. Co. !'. Baker, 14 Kan. 563; Blanchard
V. Portland, etc., R. Co., 87 Me. 241, 32 Atl.

890.

12. Martin v. Michigan, etc., R. Co., 62

Mich. 458, 29 N. W. 40.

13. Laborers of subcontractor see infra, VI,

I, 3, c.

14. Missouri, etc., R. Co. r. Baker, 14 Kan.
563; Blanchard v. Portland, etc., R. Co., 87

Me. 241, 32 Atl. 890; Groves v. Kansas City,

etc., R. Co., 57 Mo. 304; Balch v. New York,
etc., R. Co., 46 N. Y. 521. But see Warner v.

Hudson River R. Co., 5 How. Pr. (N. Y.)

454.

Laborer deiined see 24 Cyc. 810.

15. Balch i\ New York, etc., R. Co., 46
N. Y, 521; Cummings r. New York, etc., R.

Co., 1 Lans. (N. Y.) 68. But see Warner v.

Hudson River R. Co., 5 How. Pr. (N. Y.)
454.
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include persons employed as superintendents and timekeepers/' clerks," or per-

sons merely furnishing the labor of others/' or furnishing teams and wagons. ^^

Where a laborer furnishes and works with hisown team, it has been held that he cannot
recover under the statute, where the services were performed at an agreed price

for the joint labor of himself and team,^° although it is stated that if there were
separate agreements as to each the laborer might recover for his personal serv-

ices; ^' but in other cases it has been held, without special reference to the ques-

tion of separate agreements, that a laborer may recover not only for his personal

labor but for the use of his team with which he worked. ^^ So also a statute giving

laborers on railroads a preferred lien does not include civil engineers,^ and a stat-

ute revoking a grant to an insolvent railroad company and conferring it upon
another on condition that it shall pay the claims of laborers against the other

company does not include civil engineers or an assistant general manager of such
company. ^^

e. Subeontraetors and Persons Dealing With Them. In the absence of

statute or agreement a railroad company is not liable for work done for and under
the employment of a subcontractor,-^ nor is the principal contractor Uable for

labor so performed for a subcontractor,^' or supplies furnished to or upon his

order.^^ The statutes for the protection of laborers and materialmen do not
include subcontractors,^* and a subcontractor is not entitled to recover as a laborer,

although he personally labors along with those employed by him.^' The statutes

imposing a liability on the part of railroad companies to laborers of contractors

are, however, held to apply to laborers employed by subcontractors as well as

those employed by the original contractor; ^ but a statute maldng a transfer or

assignment of its property by a railroad company void as against the impaid

16. Mann v. Burt, 35 Kan. 10, 10 Pao. 95;
Missouri, etc., R. Co. v. Baker, 14 Kan. 563

;

Blanchard v. Portland, etc., E,. Co., 87 Me.
241, 32 Atl. 890. But see Warner v. Hudson
River R. Co., 5 How. Pr. (N. Y.) 454.

17. Mann v. Burt, 35 Kan. 10, 10 Pae. 95.

18. Groves v. Kansas City, etc., R. Co., 57
Mo. 304; Atcherson v. Troy, etc., R. Co., 1

Abb. Dec. (N. Y.) 13, 6 Abb. Pr. N. S. 329;
Cummings v. New York, etc., R. Co., 1 Lans.
(N. Y.) 68. But see Warner v. Hudson River
R. Co., 5 How. Pr. (N. Y.) 454.

19. Groves r. Kansas City, etc., R. Co., 57
Mo. 304; Balch v. New York, etc., R. Co., 46
N. Y. 521 ; Atcherson, etc., R. Co. v. Troy,
etc., R. Co., 1 Abb. Dec. (N. Y.) 13, 6 Abb.
Pr. N. S. 329; Cummings V. New York, etc.,

R. Co., 1 Lans. (N. Y.) 68. But see Warner
V. Hudson River R. Co., 5 How. Pr. (N. Y.)
454.

20. Mann v. Burt, 35 Kan. 10, 10 Pac. 95;
Balch i:. New York, etc., R. Co., 46 N. Y.
521 ; Atcherson, etc., R. Co. v. Troy, etc., R.
Co., 1 Abb. Dec. (N. Y.) 13, 6 Abb. Pr. N. S.

329.

21. See Mann v. Burt, 35 Kan. 10, 10 Pac.
95; Atcherson, etc., R. Co. v. Troy, etc., R.
Co., 1 Abb. Dee. (N. Y.) 13, 6 Abb. Pr. N. S.

329.

22. Branin v. Connecticut, etc., R. Co., 31
Vt. 214. See also Chicago, etc., R. Co. v.

Sturgis, 44 Mich. 538, 7 N. W." 213.

23. Pennsylvania, etc., R. Co. v. Leuffer,

84 Pa. St. 168, 24 Am. Rep. 189 [reversing
11 Phila. 548].
Liens for labor or supplies see infra, VIII,

A, 6, i.

24. State v. Rusk, 55 Wis. 465, 13 N. W. 452.

25. Marks v. Indianapolis, etc., R. Co., 38
Ind. 440; Indianapolis, etc., R. Co. v. O'Reily.
38 Ind. 140.

26. Ferguson v. Despo, 8 Ind. App. 523, 34
N. B. 575; Streeter v. Dowell, 43 Kan. 545,
23 Pao. 599.

27. Ferguson v. Despo, 8 Ind. App. 523, 34
N. E. 575; Streeter v. Dowell, 43 Kan. 545,
23 Pac. 599.

28. Martin v. Michigan, etc., R. Co., 62
Mich. 458, 29 K. W. 40.

29. Rogers v. Dexter, etc., R. Co., 85 Me.
372, 27 Atl. 257, 21 L. R. A. 528.

30. Kansas.— Mann v. Corrigan, 28 Kan.
194.

Maine.— George v. Washington County R.
Co., 93 Me. 134, 44 Atl. 377.

Missouri.— Grannahan v. Hannibal, etc., R.
Co., 30 Mo. 546; Peters v. St. Louis, etc., R.
Co., 24 Mo. 586.

New York.— Kent v. New York Cent. R.
Co., 12 N. Y. 628 [overruling Millered v. Lake
Ontario, etc., R. Co., 9 How. Pr. 238].

Vermont.— Branin v. Connecticut, etc., R.
Co., 31 Vt. 214.

Wisconsin.— Redmond v. Galena, etc., R.
Co., 39 Wis. 426; Mundt v. Sheboygan, etc.,

R. Co., 31 Wis. 451.

See 41 Cent. Dig. tit. "Railroads," § 347.
Laborers of subcontractors in the second

degree are within the application and pro-

tection of the statute. Redmond v. Galena,
etc., R. Co., 39 Wis. 426.

The violation of an agreement not to sublet

a construction contract does not affect the

statutory liability of the railroad company
to laborers of the subcontractor. Grannahan
V. Hannibal, etc., R. Co., 30 Mo. 546.

[VI. I. 3. e]
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claims of contractors and laborers employed in the construction of the road has

been held to be Umited to those having a direct contractual relation with the

company and not to include subcontractors or their employees." The Kansas

statute, although applying to goods and provisions furnished to a contractor,

does not apply to those furnished to or upon the order of a subcontractor.^^

d. Assignees or Purchasers of Claims. Claims against railroad companies

under their statutory liability for labor, materials, or supphes furnished to con-

tractors are assignable and may be enforced against the railroad company in

an action by the assignee.^'

4. Notice and Proceedings.^* The statutes imposing a liability on railroad

companies for labor and materials furnished to contractors require a notice of

the claim to be presented to or served upon the railroad company witliin a certain

time, and ordinarily prescribe the form and contents of such notice,^^ and it is

31. Hart's Appeal, 96 Pa. St. 353, holding

that the Pennsylvania statute of 1862 does

not enlarge the class of persons protected by
the resolution of 1843.

32. Parkinson v. Alexander, 37 Kan. 110,

14 Pac. 466; St. Louis, etc., R. Co. v. Ritz,

30 Kan. 30, 1 Pac. 27.

If furnished to a subcontractor or upon
his order there is no liability either on the

part of the obligors, on the bond where a bond
is taken (Parkinson v. Alexander, 37 Kan.
110, 14 Pac. 466; Wells v. Mehl, 25 Kan.
205), or on the part of the railroad company,
where it fails to take such bond as required

by statute {St. Louis, etc., R. Co. v. Ritz, 30

Kan. 30, 1 Pac. 27).
33. Missouri, etc., R. Co. v. Brown, 14

Kan. 557; Dudley v. Toledo, etc., R. Co., 65

Mich. 665, 32 N, W. 884 ; Chicago, etc., R. Co.

V. Sturgis, 44 Mich. 538, 7 N. W. 213; Peters

V. St. Louis, etc., R. Co., 24 Mo. 586.

The assignee may sue in his own name to

enforce a claim for labor performed for a,

contractor. Peters v. St. Louis, etc., R. Co.,

24 Mo. 586.

What constitutes assignment.— Where la-

borers of a contractor or subcontractor are

paid by a third person on orders drawn by
the contractor or subcontractor, such pay-

ment does not constitute an assignment to

such person of the laborer's claims, and gives

such person no right of action against the

railroad company. Dudley v. Toledo, etc., R.

Co., 65 Mich. 655, 32 N. W. 884; Martin v.

Michigan, etc., R. Co., 62 Mich. 458, 29 N. W.
40. Compare Missouri, etc., R. Co. v. Brown,
14 Kan. 557.

34. Enforcement of liabilities generally see

infra, VIII, A, 13, 14.

Foreclosure of liens see infra, VIII, B.

35. ilassachusetts.—Hart v. Boston Revere

Beach, etc., R. Co., 121 Mass. 510.

Michigan.— Quackenbush v. Chicago, etc.,

R. Co., 91 Mich. 308, 51 N. W. 883; Martin

V. Michigan, etc., R. Co., 62 Mich. 458, 29

N. W. 40.

Missov/ri.— Peters v. St. Louis, etc., R. Co.,

24 Mo. 586; Rapauno Chemical Co. v. Green-

field, etc., R. Co., 59 Mo. App. 6.

Jfew YorTc.— Kent «. New York Cent. R.

Co., 12 N. Y. 628; Chapman v. Utica, etc., R.

Co., 4 Lans. 96.

Wisconsm.— Redmond v. Galena, etc., R.
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Co., 39 Wis. 426; Mundt v. Sheboygan, etc.,

R. Co., 31 Wis. 451.

See 41 Cent. Dig. tit. " Railroads," § 350.

Form and sufficiency of notice.— In the no-

tice to the railroad company, certainty be-

yond that of a common intent is not required,
and a notice is not invalid for omitting the
full name of the railroad company if it is

clearly designated by the name given (Peters

V. St. Louis, etc., R. Co., 24 Mo. 586) ; and
where the statute does not expressly require
that the notice shall state the name of the

contractor, but merely the " particular na-

ture and amount " of the claim, a notice to a
railroad company that plaintiff has a claim
against it of a specified amount for labor in

the construction of the road between specified

dates, is sufficient, although it does not name
the contractor by whom plaintiff was em-
ployed (Mundt V. Sheboygan, etc., R. Co., 31

Wis. 451) ; but a notice which is merely a
claim for a balance due for work done,

without stating that it was for plaintiff's

personal labor or the character of the labor,

or when performed, or the rate per day, or

how much had been paid thereon, is not suffi-

cient (Quackenbush i'. Chicago, etc., R. Co.,

91 Mich. 308, 51 N. W. 883).
Service of notice.— Under a statute requir-

ing the notice to be served upon an engineer
or other agent or person employed by the

railroad company having charge of the sec-

tion of the road on which the labor was per-

formed or materials furnished, service upon
the general manager of the company is not
sufficient in the absence of proof that he had
supervision over such section of the road
(Rapauno Chemical Co. v. Greenfield, etc., R.
Co., 59 Mo. App. 6) ; but the notice may be
served upon the chief engineer of the road, al-

though the section of the road upon which
the work is performed is under the immedi-
ate charge of an assistant engineer (Chap-
man V. Utica, etc., R. Co., 4 Lans. (N. Y.)
e6).
Time for giving notice.— Where the stat-

ute requires the notice to be given " within
twenty days after the completion of such
labor," it is not necessary to give notice at
monthly intervals during a continuous term
of employment, but a notice within twenty
days after the completion of the whole time
worked is sufficient (George v. Washington
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usually required that the action to enforce the claim shall be instituted within

a certain time thereafter.^" The claimant, in order to enforce this statutory

liabihty against the railroad company, must comply with all the requirements

of the statute,'' and upon the trial must allege and prove every fact essential

to bring the claim within the application of the statute and to show his right to

recover thereon.^' Where the statute makes the liability of the railroad company
conditional upon the existence of an indebtedness on its part to the contractor,

the existence of such indebtedness must be estabhshed; '" but where the statute

imposes a direct hability upon the railroad company and requires the action to

be brought within a specified time after the labor is performed, it is immaterial

whether at the time of the action there is anything due from the railroad company
to the contractor or not.*" Such actions may be brought before justices of the

peace for amounts within their jurisdiction.*' Where a contractor executes a
bond with sureties for the payment of all just claims for labor and materials used

by him in the construction of the road, persons holding such claims may main-
tain an action on the bond.*^

J. Injuries From Construction or Maintenance — 1. Nature and

Extent of Liability— a. In General. The constitutional right of a person

whose property is taken or injured without his consent for public purposes to

compensation therefor^ is not affected by the legislative authority of a railroad

company to construct the road,** or municipal consent to its construction within

the corporate Hmits,*^ and if there has been no condemnation or compensation
made he may recover the damages sustained by action or other appropriate pro-

ceeding ;*° but it will be presumed that compensation for all injuries necessarily

incidental to the construction of the road in a lawful and proper manner were
included in the assessment of damages in condemnation proceedings,*' or in the
consideration for the grant of the right of way.** It follows that where the rail-

road company in constructing its road has proceeded under legislative authority
and in a lawful and proper manner, with due care, there can be no recovery as

for a tort for any incidental or consequential damages,*' or any right to enjoin

County R. Co., 93 Me. 134, 44 Atl. 377); that the work was performed or materials
and where the statute requires notice " within furnished, and that his claim therefor is just,
thirty days after such claim or demand shall and further that orders given by the con-
have accrued," and it appears that it was tractor to laborers and charged to their ac-
the custom not to pay the laborers for each counts do not constitute an admission which
month's work until the fifteenth of the fol- will bind the sureties on the bond that the
lowing month, the claim does not accrue until amount of such orders is justly due.
the usual time of payment, and a notice 43. See Eminent Domain, 15 Cyc. 639 et
within thirty days thereafter is sufiieient seq.

(Mundt V. Sheboygan, etc., R. Co., 31 Wis. Measure and elements of damages see
451). Eminent Domain, 15 Cyc. 704, 995.

36. George v. Washington County R. Co., 44. Costigan v. Pennsylvania R. Co., 54
93 Me. 134, 44 Atl. 377; Rapauno Chemical N. J. L. 233, 23 Atl. 810; Gulf, etc., R. Co. v.

Co. V. Greenfield, etc., R. Co., 59 Mo. App. 6; Fuller, 63 Tex. 467.

Kent V. New York Cent. R. Co., 12 N. Y. 628

;

45. Martin v. Chicago, etc., R. Co., 47 Mo.
Redmond v. Galena, etc., R. Co., 39 Wis. 426. App. 452; Rosenthal v. Taylor, etc., R. Co.,

37. Martin i'. Michigan, etc., R. Co., 62 79 Tex. 325, 15 S. B. 268.

Mich. 458, 29 N. W. 40; Rapauno Chemical 46. See Eminent Domain, 15 Cyc. 979 et

Co. V. Greenfield, etc., R. Co., 59 Mo. App. 6. seq.

38. Dudley v. Toledo, etc., R. Co., 65 Mich. 47. See infra, VI, J, 1, c.

655, 32 N. W. 884. 48. See supra, V, D, 3, a.

39. Bottomly v. Port Huron, etc., R. Co., 49. Massachusetts.— Bryant v. Bigelow
44 Mich. 542, 7 N. W. 214. Carpet Co., 131 Mass. 491.

40. Redmond v. Galena, etc., R. Co., 39 Ifeic Hampshire.— Towle v. Eastern R. Co.,

Wis. 426. 17 N. H. 519.

41. Grannahan v. Hannibal, etc., R. Co., New York.— Chapman v. Albany, etc., R.
30 Mo. 546; Redmond v. Galena, etc., R. Co., Co., 10 Barb. 360.

39 Wis. 426. Ohio.— Lewis v. Mt. Adams, etc., R. Co.,

42. Wells V. Kavanagh, 70 Iowa 519, 30 7 Ohio Dee. (Reprint) 566, 3 Cine. L. BuJ.
N. W. 871, holding, however, that where the 1007.

condition of the bond covers only claims Texas.— International, etc., R. Co. v. Pape,
justly due, plaintiff must show by evidence 62 Tex. 313.

[VI, J, 1. a]
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the work of construction; *" but the legislative authority which protects the com-
pany against habiUty for merely incidental damages does not authorize any direct

invasion of private rights,^' and the company will be liable for damages caused
by unauthorized acts,-^^ or failure to comply with statutory requirements,*^ or

by any encroachment upon lands outside of the limits of its right of way/* or
trespass committed upon such adjacent lands.** The company will also be liable

for any injuries due to the neghgent or improper manner of constructing its road,*°

for the general rule appUes that it must so use its property as not unnecessarily

to injure another;*' but this rule does not require that where the company has
acquired a right of way it must construct its road thereon in such manner as to

Yermont.— Hatch f. Vermont Cent. R. Co.,
23 Vt. 49.

England.— Emsley v. North Eastern R. Co.,

[1896] 1 Ch. 418, 60 J. P. 182, 65 L. J. Ch.
385, 74 L. T. Rep. N. S. 113.

Canada.— Ross t. Canadian Pac. R. Co., 1

Can. R. Cas. 461; Wallace v. Grand Trunk
R. Co., 16 U. C. Q. B. 551 ; McDonell v. On-
tario, etc., R. Co., 11 U. C. y. B. 271.

See 41 Cent. Dig. tit.. "Railroads," §§ 351,
353.

A railroad company which erects a fence
on its own land to prevent snow from being
blown upon its road is not liable for dam-
ages occasioned by the accumulation of snow
upon another's land on the other side of
the fence, since it is a proper and reason-
able use of its property. Carson v. Western
R. Co., 8 Gray (Mass.) 423.

50. Emsley v. North Eastern R. Co., [1896]
1 Ch. 418, 60 J. P. 182, 65 L. J. Ch. 385,
74 L. T. Rep. N. S. 113. See also Warburton
V. London, etc., R. Co., 1 R. & Can. Cas. 558.
51. Costigan v. Pennsylvania R. Co., 54

N. J. L. 233, 23 Atl. 810; Biscoe r. Great
Eastern R. Co., L. R. 16 Eq. 636, 21 Wkly.
Rep. 902.

52. Hotard v. Texas, etc., R. Co., 36 La.
Ann. 450; Rogers v. Kennebec, etc., R. Co.,

35 Me. 319; Caledonian R. Co. v. Colt, 7 Jur.
N. S. 475, 3 L. T. Kep. N. S. 252, 3 Macq.
H. L. 833; Wilkes v. Gzowski, 3 U. C. Q. B.
308.

Failure to file map of road.— Under a stat-
ute providing that a railroad company before
constructing a part of its road shall make
and file in the office of the county clerk a
map and profile, it has no authority to clear

the right of way before such filing and will

be liable for damages to the line of a tele-

phone company in clearing the way, althovigh

it surveyed its line of road before the tele-

phone line was constructed. White River
R. Co. V. Batesville, etc., Tel. Co., 81 Ark.
195, 98 S. W. 721.

Injunctive relief.-— Where a railroad com-
pany constructed its line so as to leave for

the passage for a private road two intervals

of nine feet three inches each, when the in-

terval required .by statute for such a way
was twelve feet, and plaintiff's right of way
was not disputed but he had lain by and al-

lowed the work to proceed and the damage
accruing in consequence was small, it was
held that the court would not grant an In-

junction to restrain the infringement of his

legal right. Wintle v. Bristol, etc., R. Co.,

6 L. T. Rep. N. S. 20, 10 Wkly. Rep. 210.

[VI, J, 1. a]

53. Caledonian R. Co. v. Colt, 7 Jur. X. S.

475, 3 L. T. Rep. N. S. 252, 3 Macq. H. L.

833, holding that an action for damages
will lie against a railroad company for not

restoring a private railroad within the period

prescribed by statute.

54. Roushlange v. Chicago, etc., R. Co.,

115 Ind. 106, 17 N. E. 198; Ryan v. Missis-

sippi Valley, etc., R. Co., 62 jfiss. 162.

Where an embankment is negligently con-

structed so that the earth of the embank-
ment spreads beyond the right of way upon
plaintiff's laud, he may recover for the dam-
ages sustained. Sims v. Ohio River, etc., R.

Co., 56 S. C. 30, 33 S. E. 746.

55. Booth V. Mclntyre, 31 U. C. C. P.

183.

56. Illinois.— Ohio, etc., R. Co. v. Dooley,

32 111. App. 228.

Ken tucky.— Louisville, etc., R. Co. v. Bon-
hago, 94 Kv. 67, 21 S. W. 526, 14 Ky. L. Rep.

737; Illinois Cent. R. Co. v. Moore, 82 S. W.
624, 26 Ky. L. Rep. 859.

Maine.— Rogers v. Kennebec, etc., R. Co.,

35 Me. 319.

Massachusetts.— Bryant v. Bigelow Carpet
Co., 131 Mass. 491.

New York.— Egener v. New York, etc., R.

Co., 3 N. Y. App. Div. 157, 38 N. Y. Suppl.

319.

South Carolina.— Sims v. Ohio River, etc.,

R. Co., 56 S. C. 30, 33 S. E. 746.

Texas.— Rosenthal ;;. Tavlor, etc., R. Co.,

79 Tex. 325, 15 S. W. 268; Nading v. Denison,
etc., R. Co., (Civ. App. 1901) 62 S. W.
97.

West Virginia.— Richards r. Ohio River,

etc., R. Co., 56 W. Va. 592, 49 S. E. 385.

England.— Biscoe v. Great Eastern R. Co.,

L. R. 16 Eq. 636, 21 Wkly. Rep. 902.

Canada.— Vanhorn v. Grand Trunk R. Co.,

18 U. C. Q. B. 356.

See 41 Cent. Dig. tit. "Railroads," §§ 351,
353.

In the case of impairment of lateral support
the actionable wrong is not the excavation
but permitting another's land to fall, and the
landowner cannot recover damages until the
earth is so much disturbed that it slides or
falls. Kansas City Northwestern R. Co. v.

Schwake, 70 Kan. 141, 78 Pao. 431, 68
L. R. A. 673.

57. Evansville, etc., R. Co. v. Dick, 9 Ind.
433; Kirk v. Kansas City, etc., R. Co., 51
La. Ann. 667, 25 So. 457; Biscoe r. Great
Eastern R. Co., L. R. 16 Eq. 636, 21 Wkly.
Rep. 902.
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occasion the least possible injury to the owners of adjacent lands, regardless of

its o',vn interests and the requirements of a properly constructed road-bed.^'

b. Eflfeet of Ownership of Right of Way. The fact that the railroad company
owns its right of way absolutely does not affect its liability for damages to the

property of others caused by the negligent or improper manner of constructing

its road/" or by improper encroachments upon the land outside the limits of its

right of way/"
e. Effect of Assessment in Condemnation Proceedings.®' Where land is

condemned for the construction of a railroad the damages assessed include what-
ever injuries will result from its construction and are incidental to its use/^ so

that the landowner cannot thereafter recover damages for injuries merely inci-

dental to the construction of the road if done in a lawful and proper manner; "^

but the damages are assessed upon the theory that the road will be constructed

in a sldlful and proper manner/* and since so limited the landowner may subse-

quently recover damages for any injury due to a negUgent or improper construc-

tion of the road/^ or improper encroachment upon his lands outside of the right

of way/'' or failure to comply with a statutory requirement, such as the construc-

tion of fences or cattle-guards,^' or restoring a private way interfered with by the

58. International, etc., E. Co. v. Pape, 62
Tex. 313, holding that a railroad company
will not be liable because it constructed its

road through plaintiff's land upon an em-
bankment, whereby access between different

parts of his property was rendered less con-

venient.

A railroad company is not bound to con-
struct a trestle instead of an embankment be-

cause the former would occasion less incon-

venience to the landowner. Gulf, etc., Jl. Co.

r. Richards, 11 Tex. Civ. App. 95, 32 S. W.
96.

59. Ohio, etc., E. Co. v. Dooley, 32 111.

App. 228; Eoushlange v. Chicago, etc., R. Co.,

115 Ind. 106, 17 N. E. 198; Union Pac. E.
Co. V. Dyche, 31 Kan. 120, 1 Pac. 243 \re-

versed without opinion on stipulation of coun-
sel in 32 L. ed. 325].

60. Eoushlange v. Chicago, etc., E. Co.,

115 Ind. 106, 17 N. E. 198.

Where a railroad company by adverse pos-
session acquires a right of way over private
property its title is limited to the extent of

its possession and it will be liable to the

owner of adjacent land for damages resulting

from a widening of the right of way beyond
such limits. Eyan i-. Mississippi Valley, etc.,

E. Co.. 62 Miss. 162.

61. Effect of conveyance of right of way
see supra, V, D, 3, a.

62. See Eminent Domain, 15 Cyc. 705.

63. Missouri.— Clark i . Hannibal, etc., E.
Co., 36 Mo. 202.

New Hampshire.— Clark v. Boston, etc., E.
Co., 24 N. H. 114; Aldrich v. Cheshire E.
Co., 21 N. H. 359, 53 Am. Dec. 212.

North Carolina.— Fleming v. Wilmington,
etc., E. Co., 115 N. C. 676, 20 S. E. 714.

Texas.— International, etc., R. Co. v. Pape,
02 Tex. 313.

Canada.— Knapp v. Great Western E. Co.,

6 U. C. C. P. 187.
See 41 Cent. Dig. tit. " Railroads,'' § 362.
Where a company is not required to fence

or construct cattle-guards the cost of con-

[23]

structing such as will be rendered necessary
by the construction of the railroad is included
in the assessment of damages, and the land-
owner cannot subsequently recover for in-

juries due to their absence. Clark v. Hanni-
bal, etc., R. Co., 36 Mo. 202; Gulf, etc., E.
Co. V. London, 3 Tex. App. Civ. Cas. § 426.

64. McCormick v. Kansas City, etc., E.
Co., 57 Mo. 433; Chicago, etc., E. Co. v. An-
dreesen, 62 Nebr. 456, 87 N. W. 167; Hatch
V. Vermont Cent. E. Co., 25 Vt. 49. See also,

generally, Eminent Domain, 15 Cyc. 728.
65. Illinois.— Cleveland, etc., E. Co. v.

Pattison, 67 111. App. 351; Chicago, etc., R.
Co. V. Willi, 53 111. Arm. 603.

Indiana.— Eoushlange v. Chicago, etc., R.
Co., 115 Ind. 106, 17 N. E. 198.

Missouri.—McCormick v. Kansas City, etc.,

E. Co., 57 Mo. 433.
Nebraska.— Chicago, etc., E. Co. v. Andree-

sen, 62 Nebr. 456, 87 N. W. 167; Chicago,
etc., E. Co. p. O'Neill, 58 Nebr. 239, 78 N. W.
521.

New Hampshire.—Perley v. Boston, etc., E.
Co., 57 N. H. 212.

Tennessee.— Carriger v. East Tennessee,
etc., R. Co., 7 Lea 388.

Vermont.— Hatch v. Vermont Cent. E. Co.,
25 Vt. 49.

See 41 Cent. Dig. tit. " Eailroads," § 362.
See also, generally. Eminent Domain, 15
Cyc. 995.

Removal of stock gaps.— Where land in
the possession of tenants is condemned as
the property of the landlord and all damages
for the condemning of the right of way paid
to him, the railroad company will be liable

to tenants for injuries to crops by trespass-

ing stock due to a removal by the company
after the condemnation of cattle-guards pre-

viously maintained by it. Rome, etc., Constr.
Co. V. Jennings, 85 Ga. 444, 11 S. E. 839.

66. Eoushlange V. Chicago, etc., K. Co.,

115 Jnd. 106, 17 N. E. 198.

67. Houston, etc., E. Co. v. Meador, 50
Tex. 77.

[VI, J, 1, c]
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construction of the railroad;"^ and this rule applies although the injury results

from some new use made by plaintiff of his property after the construction of the
road, provided such use is a reasonable and customary one,"" and is not affected

by the fact that plaintiff was not the owner of the land at the time the railroad

was built.™

d. Release, Waiver, or EstoppeU^ Where a landowner verbally agrees to

convey a right of way without charge, and the railroad company relying on his

promise and without objection on his part constructs its road, he is estopped to

thereafter recover damages for the taldng of his property, ^^ or if he permits a rail-

road company to excavate a tunnel on his land without objection until the tunnel
is completed and the railroad constructed through it, he is estopped to maintain
an action for damages; '^ but the consent of a landowner to the construction of

a railroad through his premises is not a waiver of the statutory duty of the com-
pany to construct fences or cattle-guards.'* Where a landowner executes a con-
tract releasing the railroad company from all damages which will result from the

construction of its road, a subsequent purchaser of the property with knowledge
of the contract will be bound thereby; '^ but a release of all damages caused by
the construction of the railroad does not contemplate or prevent a recovery for

injuries due to a negligent or improper construction; '° and a mere parol license

given to a railroad company by a landowner to divert water upon his lands may
be revoked by a subsequent grantee and damages recovered for injuries accruing

subsequent to such revocation." A lot owner in a city is not estopped to recover

damages to his property caused by the negligent or improper manner of construct-

ing a railroad in a street by ha\'ing signed a petition to the city authorities to

grant the company a right of way through the street,'* or by having been a member
of the city council and voted in favor of granting the right of way,'* or by having
consented to the construction of a new sidewalk to take the place of one removed
to make room for the alterations in the street made necessary by the railroad.**

e. Oeeupation or Obstruction of Streets and Highways.*' As to whether
the use of a street or highway for railroad purposes when duly authorized is such
a use as entitles an abutting property-owner to compensation or damages the
authorities are not entirely agreed, and the subject has been elsewhere fully

considered.*^ Where such use is held to entitle the abutting owner to compensa-
tion or the particular use or acts done by the railroad company constitute an injuiy

to his property for which he is entitled to be compensated and there has been
nD condemnation or compensation made, he may sue for and recover the dam-
ages sustained *^ without proof of neghgence in the manner of doing the

68. Caledonian E. Co. v. Colt, 7 Jur. N. S. Brown \:. Pine Creek E. Co., 183 Pa. St. 3S,

475, 3 L. T. Eep. N. S. 252, 3 Macq. H. L. 38 Atl. 401.

833. 77. Foot c. New Haven, etc., Co., 23 Conn.
69. Perley v. Boston, etc., E. Co., 57 N. H. 214.

212. 78. Louisville, etc., E. Qo. r. Hall, 13 Ky.
70. Carrigar v. East Tennessee, etc., E. L. Eep. 174.

Co., 7 Lea (Tenn.) 388. 79. Lamm v. Chicago, etc., E. Co., 45 Minn.
71. Conveyance of right of way as a waiver 71, 47 N. W. 4o5, 10 L. E. A. 268.

of damages see supra, V, D, 3, a. 80. Atchison, etc., E. Co. v. Pratt, 53 111.

72. Evans v. Gulf, etc., E. Co., 9 Tex. Civ. App. 2C3.

App. 124, 28 S. W. 903. 81. Rights in and use of streets and high-

73. Norfolk, etc., E. €o. v. Perdue, 40 ways see supra, V, I.

W. Va. 442, 21 S. E. 755. 82. See Emi^tekt Domaix, 15 Cyc. 672.

74. Houston, etc., E. Co. v. Meador, 50 83. California.— Coates v. Atchison, etc.,

Tex. 77. R. Co., 1 Cal. App. 441, 82 Pac. 640.

75. Root V. Pennsylvania Co., 5 Ohio S. & Illinois.— Illinois Cent. E. Co. f. Davis, "I

C. PI. Dec. 315, 7 Ohio N. P. 337. 111. App. 09.

76. St. Louis, etc., R. Co. v. Hurst, 25 Kentucky.— Henderson Belt E. Co. r. Dc-

111. App. 98; Jungblum v. Minneapolis, etc., champ, 95 Ky. 219, 24 S. W. 605, 16 Ivy. L.

E. Co., 70 Minn. 153, 72 N. W. 971 ; Fremont, Eep. 82.

etc., R. Co. v. Harlin, 50 Nebr. 698, 70 N. \\'. Maryland.— Baltimore, etc., E. Co. r.

263, 61 Am. St. Eep. 578, 36 L. E. A. 417; Eeanoy, 42 Md. 117.

[VI. J, 1, c]
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work; *'' but where the construction of the road does not of itself entitle such owner
to compensation the right to recover damages depends upon the manner of its con-

struction/'' and if the work done was duly authorized and the company has pro-

ceeded in a legal and proper manner, there can be no recovery for merely inci-

dental or consequential damages.*" The railroad company will, however, be liable

for all damages sustained where it has constructed its road in a street or high-

way without authority,*' or has constructed it in an unauthorized manner,** and
generally for injuries resulting from the negligent or improper mode of construc-

tion,*" or failure to comply with statutory requirements; "" but for damages
resulting from works of construction, although incidental to the construction

of a railroad, which were done by municipal or other pubUc authorities, and over

Missouri.— Martin t. Chicago, etc., R. Co.,

47 Mo. App. 452.

Ohio.— Lake Shore, etc., R. Co. r. Brown,
16 Ohio Cir. Ct. 209, 9 Ohio Cir. Dec.

37.

PennsyJrenia.—^Hare v. Pittsburg, etc., R.

Co., 10 Pa. Super. Ct. 647.

Texas.— Schier v. Cane Belt R. Co., ( Civ.

App. 1907) 100 S. W. 360; Texarkana, etc.,

R. Co. ?'. Bulgier, (Civ. App. 189S) 47 S. W.
1047.

Wisrniisin.— Bur-lmer i:. Chicago, etc., R.
Co., BO Wis. 264, 19 N. W. 56.

See 41 Cent. Dig. tit. "Railroads," § 354.

Municipal consent cannot affect the right
of a property-owner to recover damages '.vhero

he is deprived of a property right for which
he has a constitutional right to compensation.
Martin r. Chicago, etc., R. Co., 47 Mo. App.
452.

Smoke, sparks, cinders, and vibrations.—An
adjoining lot owner is entitled to recover
damages for a direct injury to his property
from smoke, sparks, cinders, and vibrations
caused b}' the operation of a railroad in a
street. Willis v. Kentucky, etc., Bridge Co.,

104 Ky. 186, 46 S. W. 488, 20 Ky. L. Rep.
475 ; Ijouisville Southern R. Co. v. Hooe, 47

S. W. 621. 20 Ky. L. Rep. 849; Louisville

Southern R. Co. v. Hooe, (Ky. 1896) 38 S. W.
131. See also generally, Eminent Domain.
15 Cyc. 754.

84. Baltimore, etc., R. Co. v. Reaney, 42
Md. 117; Schier v. Cane Belt R. Co., (Tex.

Civ. App. 1907) 100 S. W. 360.

Lateral support.— Where property is in-

jured by reason of the impairment of lateral

support in constructing a railroad tunnel

under a street, the owner is entitled to re-

cover for the damages sustained without re-

gard to negligence in the manner of doing the

work. Baltimore, etc., R. Co. v. Reaney, 42

Md. 117.

85. Fulton V. Short Route R. Transfer Co.,

85 Ky. 640, 4 S. W. 332, 9 Ky. L. Rep. 291,

7 Am. St. Rep. 619.

86. Illinois.—^Kotz v. Chicago, etc., R. Co.,

70 111. App. 284.
Indiana.— Dwenger v. Chicago, etc., R. Co.,

98 Ind. 153.

Iowa.— Slatten v. Des Moines Valley R.
Co., 29 Iowa 148, 4 Am. Rep. 205.

Kansas.— Ottawa, etc., R. Co. v. Larson,
40 Kan. 301, 19 Pac. 661, 2 L. R. A.
59.

jj innesota.— Robinson v. Great Northern
R. Co., 48 Minn. 445, 51 N. W. 384.

New York.—Bennett v. Long Island E. Co.,

181 N. Y. 431, 74 N. E. 418 [affirming 89

N. Y. App. Div. 379, 85 N. Y. Suppl. 938]

;

Fobes V. Rome, etc., R. Co., 121 N. Y. 505,

24 N. E. 919, 8 L. R. A. 453; Chapman v.

Albany, etc., R. Co., 10 Barb. 360.

See 41 Cent. Dig. tit. "Railroads," § 354.

Changing grade of street.—^An authorized
change in the grade of a street, made in order
to restore it to its former condition of use-

fulness where it is crossed by a railroad, does
not entitle an abutting owner to recover dam-
ages. Conklin v. New York, etc., R. Co., 102
N. Y. 107, 6 N. E. 663; Connors f. Great
Western R. Co., 6 U. C. C. P. 108.

87. Baltimore, etc., R. Co. v. Taylor, 6
App. Cas. (D. C.) 259.

88. Indiana.— Tate v. Ohio, etc., R. Co., 7

Ind. 479.

Iowa.— Gates v. Chicago, etc., R. Co., 82
Iowa 518, 48 N. W. 1040.

Missouri.— Restetsky v. Delmar Ave., etc,
R. Co., 106 Mo. App. 382, 85 S. W. 665.

New Jersey:— United New Jersey R., etc.,

Co. V. Lewis, 68 N. J. Eq. 437, 59 Atl. 227.

Rhode Island.— Hughes v. Providence, etc.,

R. Co., 2 R. I. 493.

See 41 Cent. Dig. tit. "Railroads," § 354.
An unauthorized change in the grade of a

street by a railroad company entitles an
abutting lot owner to recover the damages re-

sulting therefrom. Gates v. Chicago, etc.,

R. Co., 82 Iowa 518, 48 N. W. 1040.
89. Tate v. Ohio, etc., R. Co., 7 Ind. 479;

Parrot v. Cincinnati, etc., R. Co., 10 Ohio St.

624; Quillinan v. Canada Southern R. Co., 6
Ont. 567.

Effect of acquiescence.— Where there is no
evidence that a demand was ever made upon
a railroad company occupying a street to
level the bed of its road and the top of tha
rails it will be presumed from long ac-

quiescence that the track was laid as was in-

tended, and an abutting lot owner cannot
recover damages for such alleged defect.

Merchants' Union Barb-Wire Co. v. Chicago,
etc., R. Co., 79 Iowa 613, 44 N. W. 900.

90. Missouri Pac. R. Co. v. Speed, 3 Tex.
Civ. App. 454, 22 S. W. 527, holding that a
railroad company will be liable to an abut-
ting owner for damages due to lessened facili-

ties for ingress and egress to and from his
property, caused by a failure to restore the

[VI, J. 1, e]
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which the railroad company had no control, the company will not be liable.'' A
person cannot maintain a private action for a mere obstruction of a street or high-
way by which he is injured only as a member of the pubhc generally/^ as where
a person, although an abutting landowner, is not affected as to his right of ingress
and egress to and from his property, but only as to his use of the street or highway
in common with the rest of the public; °^ but if he sustains a special injury differ-

ent from that of the pubhc generally he may recover therefor,'* as where the rail-

road is so constructed in front of abutting property as improperly to obstruct
the owner's right of ingress and egress,'^ or is so constructed or maintained as

to constitute a public nuisance from which a special injury is sustained. "°
' The

railroad company wiU also be hable for injuries sustained by persons in the use of

a street or highway due to a dangerous condition neghgently created or left

unguarded by the company in constructing its road,^" or its failure to restore

the street or highway to its former condition,"* or to construct and maintain

street or highway to its former condition as
required by statute after a reasonable time
has elapsed for it to do so.

91. Foster !. New York Cent., etc., E. Co.,

118 N. Y. App. Div. 143, 103 N. Y. Suppl.
531; Welde i\ New York, etc., R. Co., 28
N. Y. App. Div. 379, 51 N. Y. Suppl. 290;
Taylor v. New York, etc., R. Co., 27 N. Y.
App. Div. 190, 50 N. X. Suppl. 697.

Where a city constructs a temporary track
for the use of a. railroad during the changes
and improvements in its streets, the railroad
conipimy is not lial)le to a property-o\vnor
for an injury caused by the resulting inter-

ference with access to his property, where
no negligence in the operation of the road
is shown. McGrane r. Philadelphia, etc., R.
Co., 20 Pa. Super. Ct. 200.

92. Connecticut.— Newton r. New York,
etc., R. Co., 72 Conn. 420, 44 Atl. 813.

Missouri.— Stephenson v. Missouri Pac. R.
Co., 68 Mo. App. 642.

Ohio.— Wlieeling, etc., R. Co. v. McLaugh-
lin, 15 Ohio Cir. Ct. 1, 7 Ohio Cir. Dec. 647.

Vermont.— Buck f. Connecticut, etc., R.
Co., 42 Vt. 370.

Canodo.— Hamilton r. Covert, 16 U. C.

C. P. 205; Hamilton, etc.. Road Co. v. Great
Western R. Co., 17 U. C. Q. B. 5G7; Ward
V. Great Western R. Co., 13 U. C. Q. B.

315.

See 41 Cent. Dig. tit. "Railroads," § 354.

93. Stephenson f. Missouri Pac. R. Co., 68
Mo. App. 642.

If the obstruction is not in front of plain-

tiff's property and does not interfere virith

the easement of access immediately in front

thereof, the owner cannot maintain a private

action for damages, although access to it is

rendered more inconvenient, the injury sus-

tained being one in common with the public.

Newton r. New York, etc., R. Co.. 72 Conn.
.420, 44 Atl. 813.

94. Brewer v. Boston, etc., R. Co., 113

Mass. 52; Haney v. Gulf, etc., R. Co.. 3 Tex.

App. Civ. Cas. § 278; Patton r. Olvmpia
Door, etc., Co., 15 Wash. 210, 46 Pac'. 237.

A plank road company has a. special in-

terest in its road different from that of the

public using it and may recover damages for

a failure on the part of a railroad company
which has constructed a railroad across the
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plank road to restore the latter to its former
condition within a reasonable time. Streets-

ville Plank Road Co. v. Hamilton, etc., R.

Co., 13 U. C. Q. B. 600.

95. California.— Coats r. Atchison, etc., R.

Co., 1 Cal. App. 441, 82 Pac. 640.

Indiana.— Tate v. Ohio, etc., E. Co., 7

Ind. 479.

Kansas.—Atchison, etc., R. Co. v. Arm-
strong, 71 Kan. 366, SO Pac. 978, 114 Am.
St. Rep. 474, 1 L. R. A. N. S. 113.

Kentucky.— Chesapeake, etc., R. Co. r.

Lordier, 50 S. W. 15, 20 Ky. L. Rep. 1759.

Missouri.— JIartin c. Chicago, etc., R. Co.,

47 Mo. App. 452.

Canada.— Quillinan r. Canada Southern R.
Co., 6 Ont. 567; Brown v. Toronto, etc., R.

Co., 26 U. C. C. P. 206.

See 41 Cent. Dig. tit. "Railroads," § 354.

Where the property abuts on two streets

the fact that the access thereto from one
street is unimpaired will not affect the right

to recover damages for obstructing the ac-

cess from the other street. Hulett v. Mis-

souri, etc., R. Co., 80 Mo. App. 87 [disap-

proving in part Stephenson r. Missouri Pac.

R. Co., 68 Mo. App. 642].
96. Cane Belt R. Co. i\ Ridgeway, 38 Tex.

Civ. App. 108, 85 S. W. 496; Hanev v. Gulf,

etc., R. Co., 3 Tex. App. Civ. Cas." § 278.

97. Deming r. Terminal R. Co., 169 N. Y.

1, 61 N. E. 983, 88 Am. St. Ren. 521 [af-

firming 49 N. Y. App. Div. 493, 63 N. Y.

Suppl. Glo]; Houston, etc., R. Co. v. Pollard,

28 Tex. Civ. App. 172, 66 S. W. 851.

98. Chicago, etc., R. Co. r. Leachman, 161

Ind. 512, 69 N. E. 253; Evansville, etc., B.

Co. V. Allen, 34 Ind. App. 636, 73 N. E. 630;

Texas Midland R. Co. v. Johnson, 20 Tex.

Civ. App. 572, 50 S. W. 1044; Thompson v.

Great Western R. Co.. 24 U. C. C. P. 429;
Fairbanks c. Great Western R. Co., 35 XJ. C.

Q. B. 523.

Where a railroad company builds a tem-
porary way for the public around thie track

while constructing a crossing, which after

completion of the road and restoration of the

crossing is left in a dangerous condition,

without any notice thereof to the public, the

cnipany will be liable to a person injured

thereby. Texas Midland R. Co. v. Johnson,

20 Tex. Civ. App. 572, 50 S. W. 1044.
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crossings in a safe and proper condition/' and if a municipality has been held

liable for an injury caused by a defective condition of a crossing which it was
primarily the duty of a railroad company to keep in repair, it may recover over

against the company; ^ but the railroad company can only be held liable where
the defect or condition causing the injuiy was one for which it was responsible.^

Where a municipahty grants a railroad company a right of way through its streets

upon the express condition that the company shall pay all damages to property-

owners which shall result from the construction of the road, the company will

be liable therefor,^ and the property-owner may recover for damages done during

the process of construction as well as for that caused by the construction of the

road when completed.* So also where a charter provision requires a railroad

company to pay "all damages that may arise to any person," from the construc-

tion of the road, the company will be hable for damages so caused, although there

is not a taking of plaintiff's property within the application of the constitutional

provision relating to the making of compensation in sach cases.^

f. Obstruction, Diversion, or Interference With Waters and Watercourses.*
An adjacent landowner may recover damages for injuries resulting from the

construction of a railroad over or near a watercourse, where such injuries are

due to the neghgent or improper construction of the road,' or breach of duty on
the part of the railroad company in regard to its maintenance and repair.* A
suit in equity may also be maintained to restrain a railroad company from wrong-
fully diverting the waters of a stream,' or to compel it to restore a stream wrong-
fully diverted to its former channel,'" or to remedy an improper mode of con-

99. Southern Indiana E. Co. v. McCarrell,
163 Ind. 469, 71 N. E. 156; Evansville, etc.,

R. Co. V. Allen, 34 Ind. App. 636, 73 N. E.
630; Camp o. Wabash R. Co., 94 Mo. App.
272, 68 S. W. 96; Sonn v. Erie R. Co., 66
N. J. L. 428, 49 Atl. 458; Oliver v. North
Eastern R. Co., L. R. 9 Q. B. 409, 43 L. J.

Q. B. 198.

Only reasonable care is required on the
part of a railroad company in maintaining a
highway crossing. St. Louis, etc., R. Co. v.

Johnson, 38 Tex. Civ. App. 322, 85 S. W.
476.

1. Independence v. Missouri Pae. R. Co., 86
Mo. App. 585.

2. Ross V. Metropolitan, etc., R. Co., 104
N. Y. App. Div. 378, 93 N. Y. Suppl. 679.
Bridge over highway.—A railroad company

which builds a bridge over a highway of
more than the height required by law is not
liable to one injured while driving under the
same, where the highway authorities have
subsequently raised the original surface of
the highway so as to make the bridge less

than the required height. Carson v. Weston,
1 Ont. L. Rep. 15.

3. St. Louis, etc., R. Co. v. Haller, 82 III.

208; St. Louis, etc., R. Co. v. Capps, 72 111.

188.

The right of action in such cases is based
upon and governed by the ordinance without
reference to the constitutional provision in
regard to compensation for property taken
or damaged for corporate purposes. St.
Louis, etc., R. Co. v. Haller, 82 111. 208.

4. St. Louis, etc., R. Co. v. Capps, 72 111.

188.

5. Bradley v. New York, etc., R. Co., 21
Conn. 294, holding that under such a pro-
vision the damages include not only those
which are direct but also those which are

incide.ntal or consequential, provided they
are actual and substantial and not merely
speculative.

But if there is neither an injury nor a
taking of plaintiff's property and the acts of
defendant were duly authorized, there can
be no recovery. Nicholson v. New York, etc.,

R. Co., 22 Conn. 74, 56 Am. Dee. 390.
6. See, generally, Watbes.
7. McCormiek v. Kansas City, etc., R. Co.,

57 Mo. 433 ; Chicago, etc., R. Co. v. Andreesen,
62 Nebr. 456, 87 N. W. 167; Hatch v. Ver-
mont Cent. R. Co., 25 Vt. 49; McGillivray
i;. Great Western R. Co., 25 U. C. Q. B. 69;
Vanhom v. Grand Trunk R. Co., 9 U. C. 0. P.
264, 18 U. C. Q. B. 356.

8. West v. Louisville, etc., R. Co., 8 Bush
(Ky.) 404.
Maintenance of protecting wall.—^A railroad

company which bridges low land near a river
having on it a wall constituting part of a
system adopted by adjoining proprietors to
prevent flooding is liable to one of such
proprietors whose lands are flooded by rea-

son of its neglect to keep its part of the wall
in repair. Savannah, etc., R. Co. v. Lawton,
75 Ga. ,192.

9. Atchison, etc., R. Co. v. Long, 46 Kan.
701, 27 Pac. 182, 26 Am. St. Rep. 165; Gar-
wood V. New York Cent., etc., R. Co., 83
N. Y. 400, 38 Am. Rep. 452 [.affirming 17

Hun 3.56] ; Pugh V. Golden Valley R. Co.,

15 Ch. D. 330, 49 L. J. Ch. 721, 42 L. T. Rep.
N. S. 863, 28 Wkly. Rep. 863.

Acquiescence on the part of plaintiff during
a long period during which the railroad com-
pany has expended a large sum of money
in constructing its road will bar a right to

equitable relief. Illingworth v. Manchester,
etc., R. Co., 2 R. & Can. Cas. 187.

10. Wright V. Syracuse, etc., R. Co., 49

[VI. J, 1, f]
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stniction which will occasion constantly recurring injuries by overflowing plain-

tiff's land." The adjoining landowner may recover damages for injuries to his

lands, property, or crops due to the negligent or improper obstruction,'^ or diver-

sion of a stream,'^ insufficient or improperly constructed bridges or culverts,"

or failure to keep the same in proper condition or repair," a failure to comply
with a statutory requirement as to the mode of constructing the road along or

across watercourses,'^ or statutes requiring the company to restore a stream to

its former state/' or to construct culverts and sluices for drainage purposes,'^

Hun (N. Y.) 445, 3 N. Y. Suppl. 480 [a/-

/irmed in 124 N. Y. 668, 27 N. B. 854].
11. Keates r. Holywell R. Co., 28 L. T. Rep.

N. S. 183.

12. Illinois.— Chicago, etc., R. Co. v. Hen-
neberry, 153 111. 354, 38 N. E. 1043 [affirm-
ing 42 111. App. 126]; Ohio, etc., R. Co. o.

Long, 52 111. App. 670.
Indiana.— Tcrre Haute, etc., E. Co. v.

McKinley, 33 Ind. 274.
Maine.— Penley v. Maine Cent. R. Co., 92

Me. 59, 42 Atl. 233.
Nebraska.— Chicago, etc., R. Co. v. Andree-

een, 62 Nebr. 456, 87 N. W. 167.

Tessas.— Gulf, etc., R. Co. r. Roberts, ( Civ.

App. 1905) 86 S. W. 1052; Gulf, etc., R.
Co. V. Steele, 29 Tex. Civ. App. 328, 69 S. W.
171.

OoModa.— Vanhorn r. Grand Trunk R. Co.,

9 U. C. C. P. 264, 18 U. C. Q. B. 356; Ander-
son V. Great Western R. Co., 11 U. C. Q. B.
126.

See 41 Cent Dig. tit. "Railroads," § 357.
Although the obstruction is of a temporary

character dui-ing the process of construction
the railroad company will be liable if the
obstruction is unnecessary or if it is man-
tained for an unnecessary length of time.
Anderson v. Great Western R. Co., 11 U. C.

Q. B. 126.

It is no defense in an action against a
railroad company for damages to plaintiff's

land by the negligent construction and main-
tenance of an embankment across a river, that
plaintiff acquired his land after defendant
had constructed the embankment. Gulf, etc.,

R. Co. V. Moore, (Tex. Civ. App. 1904) 81
S. W. 569.

Erecting trestles in stream under bridge.

—

Where a railroad company for the purpose
of strengthening and supporting a previously
constructed bridge erects trestles under the
bridge in the bed of the stream in such a way
as to accumulate ice in large quantities,

which on breaking away destroys a dam, the
owner of the dam is entitled to recover for

the damages sustained. Button v. Philadel-

phia, etc., R. Co., 32 Pa. Super. Ct. 630.

Building pier in stream.— In an action for

injuries to land caused by a railroad company
building a bridge pier in a stream, it is error

to charge that, although the company had a
right to bridsfc the stream it would be liable

for any injury caused by any change, modifi-

cation, or interference with the natural flow

of the water, as such instruction would per-

mit a recovery for injuries incidentally

ensuing from a carefvil and proper exercise

of a legal right. Braine r. Northern Cent.

K. Co., 218 Pa. St. 43, 60 Atl. 985.

[VI, J, 1, f]

13. East St. Louis, etc., R. Co. v. Eisen-

traut, 134 111. 96, 24 N. E. 760 [affirming

34 111. App. .j63] ; George v. Wabash Western
R. Co., 40 Mo. App. 433; Garwood v. New
York Cent., etc., R. Co., 83 N. Y. 400, 38

Am. Rep. 452 [affirming 17 Hun 356] ; Cott
V. Lewiston R. Co., 36 N. Y. 214, 1 Trauscr.

App. 26, 34 How. Pr. 222.

14. Illinois.— Chicago, etc., R. Co. v. Car-

penter, 125 01. App. 306.

Maine.— Penley v. Maine Cent. R. Co., 92
Me. 59, 42 Atl. 233.

Massachusetts.— Bryant r. Bigelow Carpet
Co., 131 Mass. 491.

Nebraska.— Chicago, etc., R. Co. v. Andree-
sen, 02 Nebr. 456, 87 N. W. 167; McClene-
ghan ir. Omaha, etc., R. Co., 25 Nebr. 523,

41 N. W. 350, 13 Am. St. Rep. 508.

Vermont.— Hatch v. Vermont Cent. R. Co.,

25 Vt. 49.

West Virginia.— Neal r. Ohio River R. Co.,

47 W. Va. 316, 34 S. E. 914.

Canada.— Vanhorn v. Grand Trunk R, Co.,

9 U. C. C. P. 204, 18 U. C. Q. B. 356; Mc-
Gillivray v. Great Western R. Co., 25 U. C.

Q. B. 69; Carron v. Great Western R. Co.,

14 U. C. Q. B. 192; Robitaille v. Canadian
Pac. R. Co., 15 Quebec Super. Ct. 246.

See 41 Cent. Dig. tit. "Railroads," § 357.

15. West V. Louisville, etc., R. Co., 8 Bush
(Ky. ) 404; Bryant c. Bigelow Carpet Co.,

131 Mass. 491; Payne r. Kansas City, etc.,

R. Co., 112 Mo. 6, 20 S. W. 322, 17 L. R. A.

628.

16. New York, etc., R. Co. v. Hamlet Hay
Co., 149 Ind. 344, 47 X. E. 1060, 49 N. E.

269; Graham v. Chicago, etc., R. Co., 39

Ind. App. 294, 77 N. E. 57, 1055.

17. Illinois.— Chicago, etc., R. Co. v. Mof-
fitt, 75 111. 524.

Indiana.— Graham r. Chicago, etc., E. Co.,

39 Ind. App. 294, 77 N. E. 57, 1055.
New York.— Cott v. Lewiston R. Co., 36

N. Y. 214, 1 Transcr. App. 26, 34 How. Pr.

222.

Vermont.— Hatch v. Vermont Cent. R. Co.,

25 Vt. 49.

Canada.— Moison t'. Great Western R. Co.,

.\4 U. C. Q. B. 102.

See 41 Cent. Dig. tit. " Railroads," § 357.

18. Kankakee, etc., R. Co. v. Horan, 23
111. App. 259; Austin, etc., R. Co. i'. Ander-
son, 79 Tex. 427, 15 S. W. 484, 23 Am. St.

Rep. 350; Gulf, etc., R. Co. v. Helsley, 62

Tex. 593; St. Louis Southwestern R. Co. r.

Selm-an, (Tex. Civ. App. 1905) 89 S. W. 1101;
St. Louis Southwestern R. Co. V. Rollins,

(Tex. Civ. App. 1905) 89 S. W. 1099.
Under a statutory requirement that a rail-

road company shall construct " the necessary
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or lateral ditches along the road-bed.'" Damages may also be recovered for

wrongfully obstructing a landowner's right of access to a navigable river.^" A
railroad company will also be liable for damages resulting from a wrongful obstruc-

tion or diversion of surface waters,^' its liability in this regard being the same as

that of private owners; ^^ but the rule of liability is different under the civil and
common law, and there is a corresponding lack of uniformity in the decisions of

the different states.^^ Under the civil law rule a railroad company is liable for

damages due to an obstruction of surface waters by the construction of its road ;

^*

but under the common-law rule it may without habihty construct its road-bed

without providing openings for surface drainage/^ and is not liable for a diversion

or obstruction of surface water due to a properly constructed road-bed. ^° The
railroad company has a right to provide for the drainage of its road-bed so as to

culverts or sluices as the natural lay of the

land requires for the necessary drainage
thereof," the requirement is imperative and
the exercise of reasonable care vfill not re-

lieve the company's liability if they prove
insufficient and the land is thereby flooded.

Kankakee, etc., R. Co. M. Horan, 23 111. App.
259.

It is no defense in an action against a rail-

road company for damages to land, owing
to defendant's failure to construct necessary
culverts, that what would have protected
plaintiff's property would have injured an-

other (St. Louis Southwestern R. Co. v. Rol-
lins, (Tex. Civ. App. 1905) 89 S. W. 1099);
that defendant's embankment was constructed
before plaintiff became the owner of the prop-

erty (Texas, etc., R. Co. v. Maddox, 26 Tex.
Civ. App. 297, 63 S. W. 134) ; or that the point
where a break in the embankment occurred
causing plaintiff's lands to be flooded was not
adjacent to his lands (Missouri, etc., R. Co.,

V. McGregor, fTex. Civ. App. 1902) 68 S. W.
711).

19. Cox V. Hannibal, etc., R. Co., 174 Mo.
588, 74 S. W. 854; Byrne v. Keokuk, etc.,

R. Co., 47 Mo. App. 383.

20. North Shore R. Co. u. Pion, 14 App.
Cas. 612, 59 L. J. P. C. 25, 61 L. T. Rep.

N. S. 525 lafjirming 14 Can. Sup. Ct. 677
{reversing 12 Quebec 205)]; Bigaouette v.

North Shore R. Co., 17 Can. Sup. CI.

363.

21. Chorman v. Queen Anne R. Co., 3

Pennew. (Del.) 407, 54 Atl. 687; Curtis v.

Eastern R. Co., 98 Mass. 428 ; Alton v. Hamil-
ton, etc., R. Co., 13 U. C. Q. B. 595.

Stagnant water constituting nuisance.

—

Where a railroad company in constructing

its road-bed obstructs a natural drain, thereby
causing water to accumulate and form a
stagnant pond near the residence of an ad-

joining landowner, amounting to a nuisance
dangerous to health, the company will be

liable for damages resulting therefrom,

whether the nuisance be of a temporary or

permanent character. Georgia, etc., R. Co. v.

Jernigan, 128 Ga. 501, 57 S. E. 791.

A municipality which owns a road may sue
for and recover damages for an injury to such
road caused by the negligent and improper
construction of drains by a railroad com-
pany. Sarnia v. Great Western R. Co., 17

V. C. Q. B. 65.
Flood waters from river.— Where a rail-

road company constructed a solid embank-
ment across low lands which caused plaintiff's

lands to be damaged by the flood waters of

a river from which such land was formerly
protected, it was held that, although the

company was not required by statute to make
flood openings in its embankments and
could not be compelled by mandamus to do
so, yet since it might by proper care have
prevented the injury sustained by the land-

owner, an action was maintainable for the

recovery of damages therefor. Lawrence v.

Great Northern R. Co., 16 Q. B. 643, 15 Jur.

652, 20 L. J. Q. B. 293, 6 R. & Can. Cas.

656, 71 E. C. L. 643.

22. Egener v. New York, etc., R. Co., 3
N. Y. App. Div. 157, 38 N. Y. Suppl. 319;
Jenkins v. Wilmington, etc., R. Co., 110 N. C.

438, 15 S. E. 293.

23. Abbott V. Kansas City, etc., R. Co.,

83 Mo. 271, 53 Am. Rep. 581; Egener v.

New York, etc., R. Co., 3 N. Y. App. Div.

157, 38 N. Y. Suppl. 319; Jolliffe v. Chesa-
peake, etc., R. Co., (Va. 1894) 20 S. E. 781.

See also, generally. Waters.
24. Gillam v. Madison County R. Co., 49

111. 484, 95 .\m. Dee. 627 ; Philadelphia, etc.,

R. Co. V. Davis, 68 Md. 281, 11 Atl. 822, 6

Am. St. Rep. 440. See also, generally,
Watees.

25. Missouri Pao. R. Co. v. Keyes, 55 Kan.
205, 40 Pac. 275, 49 Am. St. Rep. 249;
Abbott ;:. Kansas City, etc., R. Co., 83 Mo.
271, 53 Am. Rep. 581; Egener v. New York,
etc., R. Co., 3 N. Y. App. Div. 157, 38 N. Y.
Suppl. 319; Nichol v. Canada Southern R.
Co., 40 U. C. Q. B. 583.

The principles applicable to streams of run-
ning water do not apply to the flow of mere
surface waters. Crewson v. Grand Trunk
R. Co., 27 U. C. Q. B. 68.

26. Abbott i'. Kansas City, etc., R. Co.,

83 Mo. 271, 53 Am. Rep. 581 [overruling
Shane v. Kansas City, etc., R. Co., 71 Mo.
237, 36 Am. Rep. 480; McCormick v. Kansas
City, etc., R. Co., 70 Mo. 359, 35 Am. Rep.
431]; Benson 1'. Chicago, etc., R. Co., 78
Mo. 504; Munkers v. Kansas City, etc., R.
Co., 60 Mo. 334; Hosher v. Kansas City, etc.,

R. Co., 60 Mo. 329; Fleming v. Wihnington,
etc., R. Co., 115 N. C. 676, 20 S. E. 714;
Hornby v. New Westminster Southern R. Co.,

6 Brit. Col. 588; Nichol v. Canada Southern
R. Co., 40 U. C. Q. B. 583. See also, gen-
erally. Waters.

[VI, J, l.f]
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protect and preserve the same,^' but it must do so in a reasonable manner and
with due regard to the rights of others,-* and in no case has a railroad company
the right to divert and collect surface waters and discharge the same in large

quantities to the injury of lands where they would not otherwise flow.^" The
right of action for damages for constructing an insufficient culvert across a stream
does not accrue at the time of construction but when a resulting injury from an
overflow occurs,^" but each overflow caused by such negligent construction creates

a new cause of action.^'

g. Fences and Cattle-Guards. Where a railroad company is not required to

fence its track or construct cattle-guards, it will not be Uable to an adjoining

landowner for injuries occasioned by their absence,^- such as injuries to crops

or pastures by trespassing animals,^^ and if it has volimtarily constructed them
will not be liable for failure to maintain or keep them in repair.^* The railroad

company has a right for its own protection to construct a fence upon its right of

way,^^ but it may be Hable for constructiag a fence in such a neghgent or improper
manner as to constitute a nuisance or source of danger.'* Where railroad com-
panies are expressly required to construct fences or cattle-guards, the right to

recover for damages occasioned by their failure to do so depends upon the purpose

of the requirement; '^ and if the design of the statute is not to protect the adjacent

landowner, but merely to protect the railroad and insure the safety of passengers

27. Benson v. Chicago, etc., R. Co., 78
ilo. 504; 'McCormick v. Kansas City, etc.,

E. Co., 57 Mo. 433; Jenkins v. Wilmington,
etc., R. Co., 110 N. C. 438, 15 S. E. 193;
Hornby v. New Westminster Southern R. Co.,

6 Brit. Col. 588.
28. McCormick v. Kansas City, etc., R. Co.,

57 Mo. 433; Staton v. Norfolk, etc., R. Co.,

Ill N. C. 278, 16 S. E. 181, 17 L. R. A.
838.

Discharging accumulated water.—A rail-

road company will be liable for injury to
adjacent lands caused by cutting openings
in an embankment to allow the escape of

water accumulated against one side of the
embankment by reason of an unprecedented
rain fall. Whalley v. Lancashire, etc., R. Co.,

13 Q. B. D. 131, 48 J. P. 500, 53 L. J. Q. B.

285, 50 L. T. Rep. N. S. 472, 32 Wkly. Rep.
711.

29. Chorman v. Queen Anne's R. Co., 3

Pennew. (Del.) 407, 54 Atl. 687; Curtis v.

Eastern R. Co., 98 Mass. 428; Staton v.

Norfolk, etc., R. Co., HI N. C. 278, 16 S. E.

181, 17 L. R. A. 838; Minor v. Buflfalo, etc,

R. Co., 9 U. C. C. P. 280.

Permitting other landowners to use railroad

ditch.— Where a railroad company constructs

a drainage ditch along its road-bed through
the lands of one adjacent owner, and after-

ward permits other landowners to divert

the drainage of their lands into such ditch,

causing it to overflow and injure plaintiff's

lands, the company will be liable. Illinois

Cent. R. Co. v. Heisner, 192 111. 571, 61 N. E
656 [affirming 93 111. App. 469].

30. Kelly v. Pittsburg, etc., R. Co., 28

Ind. App. 457, 63 N. E. 233, 91 Am. St. Rep.

134; Chicago, etc., R. Co. v. Andreesen, 62

Nebr. 456, 87 N. W. 167; Vanhorn v. Grand
Trunk R. Co., 9 U. C. C. P. 264, 18 U. C.

Q. B. 356.

31. Chicago, etc., R. Co. v. Willi, 53 111.

App. 603.
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32. St. Louis, etc., R. Co. i-. Walbrink, 47
Ark. 330, 1 S. W. 545; Fairehild t'. New
Orleans, etc., R. Co., 62 Miss. 177; Ward
V. Paducah, etc., R. Co., 4 Fed. 862.
A railroad company is entitled to an open

right of way and may make openings in

fences of a landowner in constructing its

road, and if not required to fence its track

or construct cattle-guards will not be liable

for injuries caused by animals entering

through such openings. Caststeel v. St. Louis,
etc., R. Co., 81 Ark. 364, 99 S. W. 540.

Animal falling into unfenced cut.— Where
a railroad company is not required to fence

its track, it will not be liable for injury to

an animal which falls into an unfenced cut
where the road passes through a pasture.

Jones V. Western North Carolina R. Co., 95
N. C. 328.

33. Caststeel c. St. Louis, etc., R. Co., 81
Ark. 364, 99 S. W. 540; Ward v. Paducah,
etc., R. Co., 4 Fed. 862.
34. RossignoU v. Northeastern R. Co., 75

6a. 354; Vicksburg, etc., R. Co. v. Dixon, 61
Miss. 119; Ward v. Paducah, etc., R. Co., 4
Fed. 862.

35. Carson v. Western R. Co., 8 Gray
(Mass.) 423, holding that a railroad com-
pany which erects a fence on its own land to
prevent snow from being blown upon its road
is not liable for damages occasioned by the
accumulation of snow upon the land of an-
other on the other side of the fence.
36. Winkler c. Carolina, etc., R. Co., 126

N. C. 370, 35 S. E. 621, 78 Am. St. Rep. 663,
holding that a railroad company will be
liable for injury to stock caused by the con-
struction of a barbed wire fence through a
pasture, where it is constructed in a negli-

gent and improper manner.
37. Cannon v.. Louisville, etc., R. Co., 34

111. App. 640; Peoria, etc., R. Co. v. Schiller,
12 111. App. 443; Clark r. Hannibal, etc.,

R. Co., 36 Mo. 202.
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and trains thereon, and to prevent animals from coming upon the track and being

injured, the company will not be hable for injuries to crops or pastures by tres-

passmg animals.^' So also where the statute imposing the duty expressly pro-

vides the liability for its non-performance, the right of recovery is limited accord-

ingly.^^ Where, however, the statute is for the benefit of adjoining landowners

and its application not restricted to particular injuries, the landowner may recover

for any injury which is a natural and proximate result of the omission of such

duty,^ or failure subsequently to keep the fences or cattle-guards in repair,^^

such as the destruction of or injury to his crops,^^ or pastures,*^ or for animals

which escape from his inclosures and are lost or injured." The landowner is also

entitled to recover damages for the diminution of the value of the use of his land

owing to the absence of fences or cattle-guards,^^ or the deprivation of the use

38. Cannon u. Louisville, etc., R. Co., 34
111. App. 640; Peoria, etc., E. Co. n. Schiller,

12 111. App. 443; Clark u. Hannibal, etc., R.
Co., 36 Mo. 202.

39. Peoria, etc., R. Co. u. Schiller, 12 111.

App. 443 (holding that where the statute
expressly provides that for failure to fence

or construct cattle-guards the company shall

be liable for injuries to animals by its en-

gines or cars, the company will not be liable

for an injury to crops by trespassing ani-

mals) ; Mangold v. St. Louis, etc., R. Co., 116
Mo. App. 606, 92 S. W. 573 (holding that
under the Missouri statute, which provides
that the railroad company for failure to

fence shall be liable for injuries to animals
and for injuries done by animals coming
upon the adjacent lands, there can be no
recovery upon the ground that the land-

owner was deprived of the use of his lands
for agricultural purposes). But see Leg-
gett i;. Rome, etc., R. Co., 41 Hun (N. Y.)

80, holding that the provision of the New
York statute that until the fences and cattle-

guards required are built the railroad com-
pany shall be liable for all injuries to ani-

mals was not intended to limit the liability

of the railroad company to the injury speci-

fied.

40. Leggett v. Rome, etc., R. Co., 41 Hun
(N. Y.) 80.

Cost of herding cattle.—^A landowner may
recover damages for being compelled on ac-

count of the failure of the railroad company
to construct cattle-guards to incur the ex-

pense of herding his cattle to prevent them
from escaping from his inclosures. Chicago,

etc., R. Co. V. Behney, 48 Kan. 47, 28 Pae.
980.

41. Fortune v. Chesapeake, etc., R. Co., 58
S. W. 711, 22 Ky. L. Rep. 749.

42. Iowa.— Donald v. St. Louis, etc., R.
Co., 44 Iowa 157.

Miss-issippi.— Kansas City, etc., R. Co. v.

Spencer, 72 Miss. 491, 17 So. 168.

Missouri.— Silver v. Kansas City, etc., R.
Co., 78 Mo. 528, 47 Am. Rep. 118; Bigger-

staff V. St. Louis, etc., R. Co., 60 Mo. 567;
Trice v. Hannibal, etc., R. Co., 49 Mo. 438;
Rosentingle v. Illinois Southern R. Co., 122
Mo. App. 492, 99 S. W. 788; Gordon v. Chi-

cago, etc., R. Co., 44 Mo. App. 201.

New Hampshire.— Dean v. Sullivan R. Co.,

22 N. H. 316.

Teaas.— Houston, etc., R. Co. v. Adams,

63 Tex. 200; Texas, etc., R. Co. V. Dudley, 1

Tex. App. Civ. Cas. § 540.

Canada.— Nichol v. Canada Southern R.
Co., 40 U. C. Q. B. 583; Brown v. Grand
Trunk R. Co., 24 U. C. Q. B. 350.

'See 41 Cent. Dig. tit. " Railroads," § 356.

Injury by plaintiff's own animals.— If the
railroad company fails to fence its tracks a
landowner may recover for a resulting injury
to crops done by his own animals which es-

cape from his pasture land to his cultivated

land. Smith v. Chicago, etc., R. Co., 38 Iowa
518; Kirkpatrick v. Illinois Southern R. Co.,

120 Mo. App. 416, 96 S. W. 1036.
Animals wrongfully at large.— In some

jurisdictions where it is unlawful for stock

to run at large it is held that a failure to

fence or construct cattle-guards will not
render the railroad company liable for in-

jury to crops of an adjoining landowner,
where the animals causing such injury were
wrongfully at large and trespassing upon the
railroad. Gowan v. St. Paul, etc., R. Co.,

25 Minn. 328; Chapin v. Sullivan, 39 N. H.
53, 75 Am. Dec. 207.

Change in location of owner's fence.—^Where
a railroad company after making insufficient

cattle-guards where the road enters inclosed

lands agrees that if the landowner will re-

move his fence to another line it will erect

new cattle-guards at the new location, it will

be liable for damage to his crops by reason
of its failure to construct them within a rea-

sonable time. Missouri Pac. R. Co. v. Lynch,
31 Kan. 531, 3 Pac. 372.

Limitations.— The fact of cattle from time
to time getting upon plaintiff's land and de-

stroying crops does not constitute a " con-

tinuation of damage " so as to entitle plain-

tiff to recover for more than six months' in-

jury, the statute referring not to a continua-
tion of the omission but the damage resulting
therefrom, and several unconnected acts of

damage, each complete in itself, will not con-

stitute continuation within the meaning of

the statute. Brown v. Grand Trunk R. Co.,

24 U. C. Q. B. 350.
43. Buttles D. Chicago, etc., R. Co., 43

Mo. App. 280; Shotwell v. St. Joseph, etc.,

R. Co., 37 Mo. App. 654.
44. Gardner v. Smith, 7 Mich. 410, 74 Am.

Dec. 722; Southwestern Tel., etc., Co. v.

Krause, (Tex. Civ. App. 1906) 92 S. W. 431;
Holden v. Rutland, etc., R. Co., 30 Vt. 297.

45. Gould V. Great Northern R. Co., 63
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of a pasture. ^° A railroad company has a right to make openings in existing

fences which intersect its right of way for the purpose of constructing its road; "
but where a raUroad company is required to fence or construct cattle-guards,

if it does not do so at the time it opens up its right of way through the inclosures

of the landowner it must provide other adequate means of protection/' and if it

does not it will be Uable for a resulting injury to crops,*" or for animals which
escape from such inclosures and are lost.^° Where a railroad company has acquired

the right to construct its road through certain lands, it is not Uable for the acts

of a contractor for construction or his servants in tearing down fences,^' or leav-

ing open gates or bars; ^^ but the rule is otherwise where such acts are done before

the railroad company has acquired the right to enter and construct its road upon
Buch lands ;^^ and the company cannot delegate to a contractor its statutory duty
of fencing so as to escape liabihty for the non-performance of such duty/* The
failure of a landowner to avail himself of a statutory authority to construct fences

or cattle-g-uards upon failure of the railroad company to do so will not preclude

his right to recover for damages sustained by reason of the failure of the railroad

company to construct them.^ If the landowner constructs his fences upon the

railroad right of way the company may, when necessary, remove them, provided

it does no imnecessary damage in so doing.^"

h. Private or Farm Crossings. Where a railroad company is required to

construct private or farm crossings, the landowner may recover damages for

the loss or inconvenience sustained by reason of its failure to do so,^' or failure

to provide a suitable crossing,^' or for unreasonable delay in making it,^° or result-

Minn. 37, 65 N. W. 125, 56 Am. St. Eep. 453,
30 L. E. A. 590; Nelson v. Minneapolis, etc.,

R. Co., 41 Minn. 131, 42 N. W. 788; Em-
mons ('. Minneapolis, etc., R. Co., 38 Minn.
215, 36 N. W. 340; Emmons v. Minneapolis,
etc., R. Co., 35 Minn. 503, 29 N. W. 202;
Leggett v. Rome, etc., R. Co., 41 Hun (N. Y.)

80; Louisville, etc., R. Co. v. Timmons, 116
Tenn. 29, 91 S. W. 1116.

46. Leggett v. Rome, etc., E. Co., 41 Hun
(N. y.) 80; Louisville, etc., R. Co. v. Tim-
mons, 116 Tenn. 29, 91 S. W. 1116.

47. Rutledge r. Woodstock, etc., R. Co.,

12 U. C. Q. B. 663.

48. Gardner v. Smith, 7 Mich. 410, 74 Am.
Dec. 722 ; Comings v. Hannibal, etc., R. Co.,

48 Mo. 512; Holden v. Rutland, etc., R. Co.,

30 Vt. 297.

49. Comings f. Hannibal, etc., R. Co., 48

Mo. 512; Clark v. Vermont, etc., R. Co., 28
Vt. 103.

50. Gardner r. Smith, 7 Mich. 410, 74 Am.
Dec. 722; Holden i». Rutland, etc., E. Co.,

30 Vt. 297.

51. Clark v. Hannibal, etc., R. Co., 36

Mo. 202.

52. Clark v. Vermont, etc., R. Co., 28 Vt.

103.

53. Ullm9,n v. Hannibal, etc., R. Co., 67

Mo. 118 [distinguishing Clarlc i. Hannibal,

etc., E. Co., 36 Mo. 202].

54. Silver v. Kansas City, etc., R. Co., 78

Mo. 528, 47 Am. Rep. 118.

55. See infra, VI, J, 1, m.
56. Texas Cent. R. Co. v. Wills, (Tex.

Civ. App. 1897) 41 S. W. 848.

57. Kentuchy.— Louisville, etc., R. Co. v.

Pittman, 53 S. W. 1040, 21 Ky. L. Eep.

1037.
Louisiana.— Heath v. Texas, etc., E. Co.,

37 La. Ann. 728.
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Missouri.— Sheridan v. Atchison, etc., E.

Co., 56 Mo. App. 68.

tieic Jersey.—• Green v. Morris, etc., E. Co.,

24 N. .J. L. 486.

Canada.— Reist v. Grand Trunk R. Co.,

15 U. C. Q. B. 355.

See 41 Cent. Dig. tit. "Railroads," § 355.

Under the New Hampshire statute dam-
ages for failure to construct crossings can-

not be recovered unless the place, number,

and manner of their construction have been

determined by agreement between th", parties

nr in the manner provided for by the statute

in case the}' are unable to agree. Costello

V. Grand Trunk R. Co., 70 N. H. 403, 47 Atl.

265: Forne r. Atlantic, etc., R. Co., 36 IS. IJ.

440.

A landowner may recover for stock drowned
in a pasture during an overflow, owing to

the failure of a railroad company to provide

openings for crossings in its right-of-way

fences, as required by statute; and where it

appears that the stock would have been

drowned in an ordinary overflow the fact

that the flood was unprecedented will not

affect the question of defendant's liability.

Gulf, etc., E. Co. V. Clay, 28 Tex. Civ. App.

176, 66 S. W. 1115.

Where it is necessary to change the loca-

tion of a crossing on account of alterations

and improvements in the road-bed, if there

is an unreasonable delay in constructing the

new crossing the landowner may recover for

the damages sustained during such delay, but

if it was not unreasonable he can recover

only nominal damages. Costello v. Grand
Trunk R. Co., 70 N.'H. 403, 47 Atl. 265.

58. Burke v. Grand Trunk E. Co., 6 U. C.

C. P. 484.

59. Burke v. Grand Trunk R. Co., 6 U. C.

C. P. 484.
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ing from its obstruction or removal of an existing crossing to which he is entitled;*"

and a statutory right of the landowner to construct the crossing himself and recover
therefor from the railroad company does not preclude his right to recover damages
sustained by reason of the failure of the railroad company to do so.°' Damages
may also be recovered for injuries sustained in the use of the crossing due to its

negligent or improper construction or condition,"^ but the liabiUty of the railroad

company only extends to those who are entitled to the benefit or use of the

crossing."'

i. Injuries From Blasting."^ A railroad company in constructing its road
has a lawful right to excavate by means of blasting whenever necessary to do
so/^ and the damage incident to a proper exercise of this right is considered as

an element of damage in condemnation proceedings.""* The railroad company
will, however, be Uable for injuries to the lands, buildings, person, or property

of an adjacent landowner due to negligence in the manner of blasting,"' and in

some cases it has been held that the company will be liable for all injuries caused

by its blasting regardless of the degree of care employed in doing the work."'

In other cases, however, it is held that the railroad company will not be liable

in the absence of negUgence ; "" but the degree of care must be proportionate to

the danger of injury,™ and whether due care under the circumstances has been
exercised is ordinarily a question of fact for the juiy.'' Where the blasting is

in a dangerous locality, such as near a dwelling, the company should, if practi-

60. Ohio, etc., R. Co. v. McGehee, 47 111.

App. 348; Farwell v. Boston, etc., E. Co., 72
N. H. 335, 56 M\. 751; Dubbs v. Phila-
delphia, etc., R. Co., 148 Pa. St. 66, 23 Atl.

833; Wells v. Northern R. Co., 14 Ont. 594.

\i a railroad company constructs bars at
an open crossing the landowner may recover
damages unless the bars were necessary for

the purposes of the railroad in its own op-

erations. Willev V. Norfolk Southern It. Co.,

96 N. C. 408, i S. E. 446.

61. See infra, VI, J, 1, m.
62. Cotton t. New York, etc., R. Co., 20

N. Y. Suppl. 347; Prince v. New York Cent.,

etc., R. Co., 14 N. Y. Suppl. 817.

G3. See infra, VI, J, 1, j.

64. Injuries from blasting generally see

Explosives, 19 Cyc. 7.

65. St. Louis, etc., R. Co. v. Hanks, 80
Ark. 417, 97 S. W. G66; Whitehouse v. An-
droscoggin R. Co., 52 Me 208; Sabin v. Ver-
mont Cent. R. Co., 25 Vt. 363; Watts v.

Norfolk, dc, R. Co., 39 W. Va. 196, 18 S. E.

521, 45 Am. St. Rep. 894, 23 L. R. A.
674.

It is not a private nuisance for a railroad

company to use ex])losives in excavating in

the construction of its road. Booth v. Rome,
etc., R. Co., 140 N. Y. 267, 35 N. E. 592, 37

Am. St. Rep. 552, 24 L. R. A. 105 [reversing

17 N. Y. Suppl. 336].

66. Whitehouse v. Androscoggin R. Co., 52
Me. 208; Brown v. Providence, etc., R. Co.,

5 Gray (Mass.) 35; Blackwell v. Lynchburg,
etc., R. Co., Ill N. C. 151, 16 S. E. 12, 32
Am. St. Rep. 786, 17 L. R. A. 729; Sabin v.

Vermont Cent. R. Co., 25 Vt. 363.

67. Georgia Cent. R. Co. v. Bernstein, 113
Ga. 175, 38 S. B. 394; Louisville, etc., R. Co.
!,•. Bonhavo, 94 Kv. 67, 21 S. W. 526, 14 Ky.
L. Rep. 737; Wheeler v. Norton, 92 N. Y.
App. Div. 368, 86 N. Y. Suppl. 1095 [af-

firming 84 N. Y. Suppl. 524] ; Blackwell v.

Lynchburg, etc., R. Co., Ill N. C. 151, 16
S. E. 12, 32 Am. St. Rep. 786, 17 L. R. A.
729.

A full compliance with municipal regula-
tions in regard to blasting will not relieve

the company from liability if it was in fact

negligent. Georgia Cent. R. Co. v. Bernstein,
113 Ga. 175, 38 S. E. 394.

68. G. B. & L. R. Co. v. Eagles, 9 Colo.

544, 13 Pac. 696 ; Wheeler v. Norton, 92 N. Y.
App. Div. 368, 86 N. Y. Suppl. 1095 [affirm-
ing 84 N. Y. Suppl. 524] ; Carman t: Steuben-
ville, etc., R. Co., 4 Ohio St. 399; Gossett v.

Southern R. Co., 115 Tenn. 376, 89 S. W.
737, 112 Am. St. Rep. 846, 1 L. R. A. N. S.

97.

Damages recoverable.— There can be no re-

covery on the ground that plaintiff was dis-

quieted and kept in a state of alarm if there
was no physical injury or impairment of

health, but plaintiff may recover for a dim-
inution in the usable value of his property
and the loss and inconvenience due to being
compelled temporarily to vacate his house
and premises. Gossett v. Southern R. Co.,

115 Tenn. 376, 89 S. W. 737, 112 Am. St.

Rep. 848, 1 L. R. A. N. S. 97.

69. St. Louis, etc., R. Co. v. Hanks, 80
Ark. 417, 97 S. W. 666; Booth v. Rome, etc.,

R. Co., 140 N. Y. 267, 35 N. E. 592, 37 Am.
St. Eop. 5.':2, 24 L. R. A. 105 [reversinq 17

N. Y. Suppl. 336]; Sabin v. Vermont Cent.

R. Co.. 25 Vt. 363 ; Watts v. Norfolk, etc., R.
Co., 39 W. Va. 196, 19 S. E. 521, 45 Am. St.

Rop. 894, 23 L. R. A. 674.

70. Booth t: Rome, etc., R. Co., 140 N. Y.
267, 35 N. E. 592, 37 Am. St. Rep. 552, 24
L. R. A. 105 [reversing 17 N. Y. Suppl.

336].
71. Georgia Cent. R. Co. v. Bernstein, 113

Ga. 175, 38 S. E. 394; Blackwell v. Lynch-
burg, etc., R. Co., Ill N. C. 151, 16 S. E. 12,

32 Am. St. Rep. 786, 17 L, R. A. 729.

[VI, J, 1, i]
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cable to do so at a reasonable expense, cover and protect the blast/^ and should
give timely warning to those residing or employed in the vicinity.'* While the
company will not be liable in the absence of negligence for the mere throwing
of rock by blasting upon adjacent lands/* it will be liable for the resulting damage
if it \& not removed within a reasonable time.'^ The railroad company may also

be liable for using a blast where injury is liable to result and it is practicable

to remove the rock without blasting,'" or for using blasts of unnecessary power,"
and may be enjoined from conducting its blasting operations in such manner as

to cause unnecessary danger or injury to adjacent property.'*

j. Persons Entitled to Sue. Although a railroad company may have been
guilty of negligence or the breach of some duty in regard to the construction or

maintenance of its road, only those to whom the company owes a duty in respect

to the matter complained of are entitled to sue or recover damages therefor."

So if a statute imposing a duty or HabiUty limits it to a particular class of persons,

only such persons can sue as are within the application of the statute; ^ and since

the statutory duty of providing private or farm crossings is for the benefit of the

landowner,*' the raUroad company will not be liable by reason of their condition

to persons who are not entitled to use them.*^ The right of action for damages
to property where the damage accrues directly from and immediately upon the

72. Blackwell v. Lynchburg, etc., R. Co.,

1)1 N, C. 151, 16 S. E. 12, 32 Am. St. Eep.
7S6, 17 L. E. A. 729.

73. Blackwell v. Lynchburg, etc., E. Co.,

Ill N. C. 151, 16 S. E. 12, 32 Am. St. Eep.
786, 17 L. E. A. 729, holding further, that if

the comjjany has been accustomed to give
warning before blasting it will be liable for

injury to one who places himself in a danger-
ous position because misled by its failure to

do so in the particular case.

74. St. Louis, etc., E. Co. v. Hanks, 80
Ark. 417, 97 S. W. 666; Sabin v. Vermont
C«it. E. Co.. 25 Vt. 363.

75. Whitehouse v. Androscoggin E. Co., 52
Me. 208; Sabin v. Vermont Cent. E. Co., 25

Vt. 363; Watts v. Norfolk, etc., E. Co., 39

W. Va. 196, 19 S. E. 521, 45 Am. St. Eep.
894, 23 L. R. A. 674.

76. Wheeler v. Norton, 92 N. Y. App. Div.

368, 86 N. Y. Suppl. 1095 [affirming 84 N. Y.

Suppl. 524].
77. See Booth v. Eome, etc., E. Co., 140

N. Y. 267, 35 N. E. 592, 37 Am. St. Eep.
552, 24 L. E. A. 105 [reversing 17 N. Y.
Suppl. 336].

78. Arnold v. Fumess E. Co., 22 Wkly.
Eep. 613.

79. Johnson «. Chicago, etc., E. Co., 96
Minn. 316, ) 04 N. W. 961 ; Opdycke v. Easton,
etc., E. Co., 68 N. J. L. 12, 52 Atl. 243.

Conditon of railroad bridge.— Negligence on
the part of a railroad company in permitting
a railroad bridge to get out of repair will not
render it liable to a mere licensee who was
injured while using it. Opdvcke v. Easton,
etc., E. Co., 68 N. J. L. 12, 5^2 Atl. 243.

80. Louisville, etc., E. Co. v. Murphree,
129 Ala. 432, 29 So. 592; Florida Cent., etc.,

R. Co. t'. Judge, 100 Oa. 600, 28 S. E. 379.

Application of nile.^ Under a statute re-

quiring railroad companies to construct

cattle-guards "whenever the owner of the

land" through which the road runs shall

demand them and show that they are neces-

Bary to prevent depredations of stock " upon

[VI, J, 1,1]

his land," no one except the actual owner of

the land can sue for damages caused by a

failure to construct them (Georgia Cent. R.

Co. r. Sturgis, 149 Ala. 573, 43 So. 96;
Louisville, etc., R. Co. v. Murphree, 129 Ala.

432, 29 So. 592) ; and where a statute re-

quiring the construction of cattle-guards pro-

vides that the company shall be liable " to

the owner of the land" for all damages
caused by a failure to construct them, the

liability extends only to the owner of the

land and not to one who is merely cultivating

it (Florida, Cent., etc., R. Co. v. Judge, 100

Ga. 600, 28 S. E. 379) ; but under a statute

requiring u railroad company to fence its

tracks where the road passes through in-

closed lands, and providing that if it fails

to do so it shall be liable to any owner or

occupier of the land for resulting damages,
a person is an occupier within the application

of the statute who is a tenant of a part of

the field which is within one inclosure and
rented to different persons, although the

point where the stock entered which injured

his crop was not adjacent to the part of the

field rented by him (Brannock v. St. Louis,

etc., R. Co., 106 Mo. App. 379, 80 S. W. 699) ;

and a person is also within the application

of the statute who is a tenant of the land
adjoining the railroad at the point where the

stock entered, and from which they passed to

other lands owned by him and within a com-
mon inclosure and injured crops thereon

(Langkop v. Missouri i'ac. R. Co., 55 Mo.
App. 611). The word "proprietors" also in-

cludes tenants of lands adjoining a railroad,

who may recover for injury to crops due to

the failure of the railroad company to fence.

Brown v. Grand Trunk R. Co., 24 U. C. Q. B.

350.

81. Johnson v. Chicago, etc., R. Co., M
Minn. 316, 104 N. W. 961.

82. Johnson v. Chicago, etc., R. Co., 98
Minn. 316, 104 N. W. 961 ; Mann v. Chicago,

etc., R. Co., 86 Mo. 347; Cornell v. Skane-
ateles, etc., R. Co., 15 N. Y. Suppl. 581.
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construction of the road does not pass to a grantee of the land; ^ but where the
damage accrues after the construction as a consequence of the negligent or improper
mode of construction, as in the case of overflows due to the want of proper culverts,

a person owning the property at the time of the injury may recover, although he
did not own it when the road was constructed,*' and bought the property with
knowledge of the existing conditions. ^^

k. Companies and Persons Liable.^* Where a railroad constructed by one
company subsequently passes into the hands of another company, the original

company is alone hable for injuries due to the construction or maintenance of

the road which accrued prior to the transfer,'' and the succeeding company is

alone liable for the injuries resulting from any new work of construction or repair

done by it thereafter/' The succeeding company will also be liable for injuries

resulting after its acquisition of the road due to the manner in which it ,was con-

structed by its predecessor, if it continues to use the road in its defective or improper
condition,'' with knowledge of such condition. °'' Ordinarily to hold the succeed-

ing company Uable it must have notice of the condition causing the injury; "' but
if it has actual knowledge thereof an express notice and demand to remedy the
defect is not necessary,"^ and no notice is necessary where the defect or condition

constitutes a pubhc nuisance and results from a violation of a statutory duty.'*

Statutoiy duties of a continuing nature, such as the duty to restore a highway
to its former condition or to maintain crossings, devolve upon the succeeding
company, which wiU be liable therefor in the same manner as the original com-
pany would have been." Where the injury results from concurrent acts of two
or more railroad companies, each will be Uable therefor.'"

1. Proximate Cause of Injury. Although a railroad company in the con-
struction or maintenance of its road may have been guilty of neghgence or the
omission of some statutory duty, there can be no recovery therefor unless such
neghgence or omission was the proximate cause of the injury complained of.'°

83. Evans v. Savannah, etc., R. Co., 90 Ala. a railroad company purchasing the road after
54; 7 So. 758. its construction will not be^ liable to a land-

84. Carriger v. East Tennessee, etc., E,. Co., owner whose property is overflowed and in-

7 Lea (Tenn.) 388; Richards v. Ohio River jured on account of the manner in which the
R. Co., 56 W. Va. 592, 49 S. E. 385. bridge was originally constructed.

85. Richards v. Ohio River R. Co., 56 92. Willitts v. Chicago^ etc., R. Co., 88
W. Va. 592, 49 S. E. 385. Iowa 281, 55 N. W. 313, 21 L. R. A. SOS.

86. As between vendor and purchaser see 93. Vaughn c. Buffalo, etc., R. Co., 72 Huu
inpa, VII, B, 4, c. (N. Y.) 471, 25 N. Y. Suppl. 246.
As between lessor and lessee see m/ra, 94. Seybold v. Terre Haute, etc., R. Co., 18

VII, C, 6, e. Ind. App. 367, 46 N. E. 1054; Allen v. Buf-
Companies affected by statutory regula- falo, etc., R. Co., 151 N. Y. 434, 45 N. E. 94o;

tions see mfra, X, B, 2. Vaughn v. Buffalo, etc., R. Co., 72 Hun
Injuries from operation of road see in^ra, (N. Y.) 471, 25 N. Y. Suppl. 246.

X, C. Continuing duty to restore highway see
Liability for acts of independent contractor supra, VI, D, 3, h.

see Master and Servant, 26 Cyo. 1546 et 95. Texas, etc., R. Co. v. Maddox, 26 Tex.
seq. Civ. App. 297, 63 S. W. 134.

87. Hammond v. Port Royal, etc., R. Co., 96. Gulf, etc., R. Co. v. Sneed, 84 Miss.
15 S. C. 10. 252, 36 So. 261; Biggerstaflf v. St. Louis, etc.,

88. Day v. New Orleans Pac. R. Co., 37 R. Co., 60 Mo. 567; Grau v. St. Louis, etc.,

La. Ann. 131. R. Co., 54 Mo. 240; Chapin v. Sullivan R. Co.,
89. Willitts V. Chicago, etc., R. Co., 88 39 N. H. 53, 75 Am. Dec. 207; St. Louis

Iowa 281, 55 N. W. 313, 21 L. R. A. B08; Southwestern R. Co. v. Johnson, 38 Tex. Civ.
Penley v. Maine Cent. R. Co., 92 Me. 59, 42 App. 322, 85 S. W. 476.

Atl. 223; Culver V. Chicago, etc., R. Co., 38 Application of rule.— The failure. of a rail-

Mo. App. 130 ; Vaughn v. Buffalo, etc., R. Co., road company to fence its tracks or construct
72 Hun (N. Y.) 471, 25 N. Y. Suppl. 246. cattle-guards as required by statute is not

90. Willitts V. Chicago, etc., R. Co., 88 the proximate cause of an injury to crops
Iowa 281, 55 N. W. 313, 21 L. R. A. 608. done by trespassing animals, if the animals

91. Peoria, etc., R. Co. v. Barton, 38 111. came upon the land at some other point than
App. 469, holding that without previous no- that at whicli the company had failed to fence
tice of the defective character of a railroad or construct cattle-guards (Giggerstaff v. St.
bridge or request to make changes tnerein, Louis, etc., R. Co., 60 Mo. 567; Chapin o.

[VI, J, 1, 1]



366 [33 Cye.J RAILROADS

So also the injury must be one which might reasonably have been anticipated as

the natural and probable result of such negligent act or omission/' and the deter-

mination of this question is ordinarily one of fact for the jury; °' but if the injury

was one which might reasonably have been anticipated as the natural and prob-
able result the railroad company will be liable/^ and it is not necessary that the
negUgence of the railroad company should be the sole cause of the injury,' or

that the precise injury which in fact did occur should have been foreseen.^ It

must also of course appear that the act or omission causing the injury was one
for which the railroad company and not some third person was responsible.*

m. Contributory Negligence of Person Injured or Damaged. In actions

based upon the neghgence or omission of a statutory duty by a raihoad company
in regard to the construction or maintenance of its road, a recovery may, as in

other cases, be precluded by the contributory neghgence of the person injured

or damaged,* and it is the duty of a person to exercise ordinary care ia pro-

tecting his property against injury from such causes if he can do so -nith shght
trouble or expense; '" but he is not required to incur any large amount of trouble

Sullivan E. Co., 39 X. H. 53, 75 Am. Dec.
207; Gulf, etc., S. Co. v. Simonton, 2 Xex.
Civ. App. 558, 22 S. W. 285) ; or if they were
turned into plaintiff's field by defendant's
servants on being extricated from a wrecked
train which had rolled down an embankment
(Gray v. St. Louis, etc., R. Co., 54 Mo. App.
240).

97. Charlebois v. Gogebic, etc., R. Co., 91
Mich. 59, 51 N. W. 812; Holden v. Rutland,
etc., R. Co., 30 Vt. 297.

Application of nUe.— Where a railroad
company constructs a fill against which after

a heavy rain a pool of water is formed
upon its right of way on the opposite side

of the fill from plaintiff's house and where
he has no right to cross, the company will

not be liable for the death of plaintiff's child

who climbs over the fill and falls into such
pool and is drowned, as the injury is one
which could not have been foreseen when the

fill was made (Charlebois v. Gogebic, etc., R.
Co., 91 Mich. 59, 51 N. W. 812) ; and where
a railroad company fails to fence its track

as required by statute and animals escape
from an adjoining inclosure and are lost or

injured, the liability of the railroad company
will depend upon whether under the circum-

stances the loss or the injury which occurred

was a natural and proper result of such omis-

sion (Gordon r. Chicago, etc., R. Co., 44 Mo.
App. 201; Holden r. Rutland, etc., R. Co., 30

Vt. 297 )

.

98. Holden c Rutland, etc., R. Co., 30

Vt. 297.

99. Chicago, etc., R. Co. r. Hoag, 90 HI.

339 (holding that where one sustains damage
to his property resulting from the freezing

upon his premises of water which flows

thereon from a railroad tank, the damage be-

ing sustained in consequence of the freezing

of the water, but for which it would have

flowed away from the premises without in-

jury, the company will be liable as the injury

is one which might reasonably and natur-

ally have been expected to result) ; St. Louis,

etc., R. Co. V. McKinsey, 78 Tex. 298, 14

S. W. 645, 22 Am. St. Rep. 54 (holding that

a railroad company which has negligentlv

[VI. J, 1. 11

destroyed a pasture fence is not relieved from
liability for the loss of horses which escape

in consequence thereof by the fact that they

had recently been brought from a remote part

of the state, and the company had no notice

of their character, as it could reasonably have
anticipated that the owner of the pasture

would put therein stock that would be liable

to stray off in the absence of a fence )

.

1. Evansville, etc., R. Co. v. Allen, 34 Ind.

App. 636, 73 N. E. 630.

2. Evansville, etc., R. Co. i-. Allen, 34 Ind.

App. 636, 73 N. E. 630.

3. Gulf, etc., E. Co. v. Tucker, 38 Tex. Civ.

App. 224, 85 S. W. 461, holding that where
a railroad company in constructing its road
through plaintiff's inclosure closed up the

openings made in his fences with wire and
bars, whereupon plaintiff placed a gate at

said point which was used by the public gen-

erally, and through which stock entered his

inclosure and destroyed his crops, he can-

not recover against the railroad company in

the absence of evidence showing by whom or

through whose fault the gate was left open.
Private switch.—A railroad company is not

responsible for a public nuisance caused by
an embankment built in order to make a con-

nection between a private switch and its

tracks where it did not construct the switch
or have any interest therein, and could not
under an existing constitutional provision
prevent its construction or the connection
with its tracks. Louisville, etc., E. Co. «.

Com., 101 S. W. 382, 31 Ky. L. Rep. 65.

4. Reynolds r. Missouri, etc., R. Co., 70
Kan. 340, 78 Pac. 801 ; Ward v. Paducah, etc.,

R. Co., 4 Fed. 862.

5. Atchison, etc., R. Co. ». Jones, 110 111.

App. 626; Millhouse i;. Chicago, etc., R. Co.,

7 Ohio Cir. Ct. 466, 4 Ohio Cir. Dec. 682;
Gulf, etc., R. Co. c Simonton, 2 Tex. Civ.

App. 558, 22 S. W. 285; Ward r. Paducah,
etc., R. Co., 4 Fed. 862.

This rule does not apply so as to compel
a landowner to construct fences or cattle-

guards upon failure of the railroad company
to construct them, although he is authorized
by statute to do so and recover therefor
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or expense for such purpose," or to abandon or forego the ordinary and proper
uses of his property on account of the negligent acts or omissions of the railroad

company,' or to anticipate in planning a particular use of his property that the
railroad company will not at the proper time perform its duty.' So it is not
contributory negUgence, where the railroad company has failed to construct
fences or cattle-guards, for a landowner to turn his stock into a pasture from
which they might escape by reason of the absence of such fences or cattle-guards

to his cultivated lands and injure his crops,' or to plant a crop which on account
of their absence would be exposed to depredations of stock,"* particularly where
he has reason to beheve that the railroad company will perform such duty by
the time the protection to be afforded thereby will be needed." So also the failure

of a landowner to avail himself of a statutory authority to construct fences or

cattle-guards, upon failure of the railroad company to do so, and recover their

cost, is not contributory neghgence which will bar his right to recover for injuries

occasioned by the failure of the railroad company to do so,'^ and the same rule

applies under similar statutes relating to the construction of private or farm
crossings.^^

2. Actions— a. Nature and Form of Remedy." Where property has been
injured by the neghgent or improper construction of a railroad, the proper remedy
is by an action at law for damages and not by proceedings for an assessment of

damages imder the statutes relating to condemnation;^^ and where property has
not been entered upon but has been injured by the construction of a railroad,

and no remedy is provided by statute, an action at law will he to recover the
damages sustained.'" Where stones have been thrown upon adjacent lands by
blasting and not removed within a reasonable time, the proper form of action

is case and not trespass;" and to recover damages occasioned by a failure of a

from the railroad company. San Antonio,
etc., E. Co. V. Knoepfli, 82 Tex. 270, 17 S. W.
1052; Houston, etc., K. Co. v. Adams, 63
Tex. 200; Texas, etc., R. Co. v. Young, 60
Tex. 201. But see Millhouse v. Chicago,
etc., R. Co., 7 Ohio Cir. Ct. 466, 4 Ohio
Cir. Dee. 682.

6. Smith v. CMcago, etc., R. Co., 38 Iowa
518.

Precautions against flooding lands.—^Where
a railroad company raises the grade of its

road-bed so as to cause a flooding of ad-
jacent lands, the landowner is not obliged to

grade up his lot so as to prevent overflow,

and his failure to do so is not negligence
which will bar a recovery. Texas, etc., E.
Co. V. Maddox, 26 Tex. Civ. App. 297, 63
S. W. 134.

7. Kirkpatrick v. Illinois Southern E. Co.,

120 Mo. App. 416, 96 S. W. 1036; Gulf, etc.,

R. Co. V. Clav, 28 Tex. Civ. App. 176, 66
S. W. 1115.
Where a railroad company neglects to pro-

vide open crossings as required by statute
where it passes through an inclosed pasture,
it is not contributory negligence on the part
of the owner to use the pasture knowing
that it is subject to overflow and that with-
out such means of escape his stock are liable

to be drowned. Gulf, etc., E. Co. r. Clay,

28 Tex. Civ. App. 176, 66 S. W. 1115.

8. Earidan v. Iowa Cent. R. Co., 69 Iowa
527, 29 N. W. 599.
A tenant of property is not precluded from

recovering for injuries due to the negligent
construction of » railroad, because he rented
the property knowing the road was to be

built or did not subsequently terminate his

lease, as he had a right to assume that the
road would be constructed in a lawful and
proper manner. International, etc., E. Co.
V. Capers, 33 Tex. Civ. App. 283, 77 S. W.
39.

9. Kirkpatrick v. Illinois Southern R. Co.,

120 Mo. App. 416, 96 S. W. 1036.
10. Smith V. Chicago, etc., E. Co., 38 Iowa

518.

1 1. Smith V. Chicago, etc., E. Co., 38 Iowa
518.

13. Buttles V. Chicago, etc., E. Co., 43 Mo.
App. 280; Dean v. Sullivan E. Co., 22
N. H. 316; San Antonio, etc., E. Co. v.

Knoepfli, 82 Tex. 270, 17 S. W. 1052; Hous-
ton, etc., E. Co. u. Adams, 63 Tex. 200;
Texas, etc., R. Co. v. Young, 60 Tex. 201;
Houston, etc., R. Co. v. Dugger, (Tex. Civ.

App. 1903) 77 S. W. 1046. But see Mill-

house V. Chicago, etc., E. Co., 7 Ohio Cir. Ct.

406, 4 Ohio Cir. Dec. 682.
13. Sheridan v. Atchison, etc., E. Co., 56

Mo. App. 68; Green f. Morris, etc., R. Co.,

24 N. J. L. 486.
14. Remedies of owner of property see,

generally. Eminent Domain, 15 Cyc. 979
et seq.

15. Estabrooks v. Peterborough, etc., R.
Co., 12 Cush. (Mass.) 224; Sims v. Ohio River,
etc., R. Co., 56 S. C. 30, 33 S. E. 746. See
also Cole r. Carolina Cent. R. Co., 74 N. C.

587.

16. Ritchie v. Pittsburgh, etc., R. Co., 14
Pittsb. Leg. J. N. S. (Pa.) 424.

17. Sabin v. Vermont Cent. R. Co., 25 Vt.
363.
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railroad company to construct farm crossings as required by statute, an action

on the case for tort is the proper remedy." Where the lawful construction of a
railroad causes an injury to property of a permanent character, the entire damage,
past, present, and future, resulting therefrom, should be sued for and recovered

in one action," and a judgment in one action wiU bar any subsequent action for

the same cause; '" but if the injury results from a negligent or improper construc-

tion, plaintiff is not required to treat the injury as of a permanent character, but
may sue for the damages already sustained and may maintain successive actions

as often as a new injury occurs,^^ as for each overflow and damage to lands or

crops caused by a defective or improperly constructed bridge or culvert.^^ If,

however, plaintiff treats the negligent or defective structure as a permanent
source of injury, and recovers the full amount of damages both present and pros-

pective, he cannot afterward maintain a second action for damages.^^ So also

where successive injuries have resulted from the same breach of duty, as from
a failure of the railroad company to fence its tracks, they constitute a single

cause of action which may be sued for in one complaint, and plaintiff cannot be
compelled to elect as to which he will proceed upon; ^* but on the contrary if h-j

splits up such single cause of action and sues for one item of the damages, the

judgment will be a bar to any subsequent action for a different item which might
have been included in the first complaint.^^ An action by a landowner for con-

sequential damages to his property from the construction of a railroad may be
brought at any time after its construction if within the period of limitations.^^

b. Jurisdiction and Venue. Where land situated in one county is damaged
by reason of the construction of a railroad embankment in another coimty, the

action may be brought in either county;^' and under the statutes in some juris-

dictions actions for damages to land by the construction of a railroad are not
local but transitory, and need not be brought in the county where the land lies,^*

but may be brought in any county through which the road runs,^' or where service

may be had upon defendant as provided by statute.^" The provision of the Mis-

souri statute that actions against railroad companies for killing or injuring stock

shall be brought before a justice in the township in which the injury occurred

or in an adjoining township does not apply to actions for injuries to crops.'' Where
the suit is for damages and no ground of equity jurisdiction is disclosed by the

pleadings, it is error to transfer the case to the equity docket.^^

e. Pleading-. In actions for injuries due to the construction or maintenance
of a railroad, as in other civil actions, the complaint must allege facts sufficient

18. Green v. Morris, etc., R. Co., 24 24. Ray v. St. Louis, etc., R. Co., 25 Mo.
N. J. L. 4S6, holding, however, that a count App. 104.
in tort for the damages sustained cannot be 25. Steiglider v. Missouri Pac. R. Co., 38
joined with a count to recover the value of Mo. App. 511.
the crossing constructed by plaintiff, as the 26. Chicago, etc., R. Co. v. O'Neill, 68
latter count is founded upon contract. Nebr. 239, 78 N. W. 521.

19. Chicago, etc., R. Co. v. Loeb, 118 111. 27. Ohio, etc., R. Co. v. Combs, 43 IlL
203, 8 N. E. 460, 59 Am. Rep. 341; Eliza- App. 119 [affirmed in 142 111. 187, 31 N". E.

bethtown, etc., R. Co. v. Combs, 10 Bush 5981.
(Ky.) 382, 19 Am. Rep. 67. 28. Archibald v. Mississippi, etc., R. Co.,

20 Chicago, etc., R. Co. v. Loeb, 118 111. 66 Miss. 424, 6 So. 238 ; Omaha, etc., R. Co.

203, 8 N. E. 460, 59 Am. Rep. 341; Fowle v. Brown, 29 Nebr. 492, 46 N. W. 39.

V. New Haven, etc., R. Co., 107 Mass. 352. 29. Archibald v. Mississippi, etc., R. Co.,

21. Chicago, etc., R. Co. v. Schaffer, 124 66 Miss. 424, 6 So. 238.
111. 112, 16 N. E. 239 [affirming 26 111. App. 30. Omaha, etc., R. Co. v. Brown, 29 Nebr.
280]. 492, 46 N. W. 39.

22. Chicago, etc., R. Co. v. Schaffer, 124 31. Rosentingle v. Illinois Southern R. Co.,

111. 112, 16 N. E. 239 [affi/rming 26 111. App. 122 Mo. App. 492, 99 S. W. 788, holding

280] ; Chicago, etc., R. Co. v. Willi, 53 that such actions may be brought in the

111. App. 603. same manner as if the action was against
23. Chicago, etc., R. Co. v. Schaffer, 124 an individual.

111. 112, 16 N. E. 239 [affirming 26 111. App. 32. Hughes i;. Arkansas, etc., R. Co., 74
280]. Ark. 194, 85 S. W. 773.
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to constitiite a cause of action,'^ and with sufficient particularity to inform defend-
ant of the acts or omissions reUed on.'^ The complaint must show plaintiff's

right to maintain the action,^^ and a breach of duty on the part of the railroad

33. Henry v. Nashville, etc., R. Co., 142
Ala. 386, 38 So. 3B1; Field v. Chicago, etc.,

R. Co., 76 Mo. 614; Fuller v. Atchison, etc.,

R. Co., 106 Mo. App. 392, 80 S. W. 914;
Privett V. Wilmington, etc., R. Co., 54 S. C.

98, 32 S. E. 75.

Complaint held insufficient.— Where the
action is based on the ground that the mode
of constructing or maintaining the road is a
nuisance, the complaint must allege either

that it was constructed by defendant or

maintained by it after notice to abate the

nuisance. Wabash R. Co. v. Sanders, 47
III. App. 436. A complaint alleging that
defendant had by collusion with another com-
pany allowed the latter to use its road and
grade a branch, whereby defendant aided such
company " to reach plaintiff's possession,"

which was taken by the latter company by
force from plaintiff and his crops destroyed,

does not constitute a cause of action. Henry
«. Nashville, etc., R. Co., 142 Ala. 386, 38
So. 361. A petition in a suit to enjoin a
railroad company from acting tinder an
ordinance permitting it to construct an arch
over a street, which alleges that the arch
would be a public and private nuisance, and
that an obstruction of the street would dam-
age plaintiff, but does not allege that the
arch would obstruct the street, or any facts

showing that it would in itself be a nuisance,
is insiifficient. Gilcrest Co. v. Des Moines,
128 Iowa 49, 102 N. W. 831. A complaint
which charges negligence in the maintenance
of a roadway under a railroad bridge, but
alleges an injury from falling on a path-
way outside of such road, as to which no
negligence is alleged, does not state a cause
of action. Fuller v. Atchison, etc., R. Co.,

106 Mo. App. 392, 80 S. W. 914. In an
action against the successor of the company
which constructed a railroad for damages
due to the obstruction of water by an em-
bankment, the complaint is insufficient if it

does not allege that defendant constructed
the embankment or has increased it since
becoming the owner of the road. Privett v.

Wilmin|bon, etc., R. Co., 54 S. C. 98, 32
S. E. 75.

Complaint held sufficient.— If the com-
plaint contains all the allegations necessary
to state a cause of action it will be held
sufficient, although they are stated in a
disconnected manner and the complaint is

not artificially drawn. Rosentingle v. Illinois

Southern R. Co., 122 Mo. App. 492, 99 S. W.
788. In an action for flooding plaintiff's

land where the complaint alleges that it was
due to the raising of defendant's track, it is

not objectionable for failing to allege that
drains existed before the raising of the track,

and that the natural drainage from plain-
tiff's property was toward the track so that
the raising of the track caused it to change
its course. Texas, etc., R. Co. v. Maddox,
26 Tex. Civ. App. 297, 63 S. W. 134. A

[24]

complaint alleging that defendant's road
passes through the inclosed premises of
plaintiff at a point about two miles north
of a certain station, and that at points

where defendant's road entered such premises
it had refused to maintain cattle-guards,

sufficiently alleges plaintiff's ownership of

the premises and sufficiently describes the

same as against a general demurrer. Mis-
souri, etc., R. Co. V. Wetz, 38 Tex. Civ. App.
563, 87 S. W. 373, 375. A complaint is suf-

ficient in an action to recover damages for

closing a passageway under defendant's road
which alleges ownership of the lands to which
the wa;- is appurtenant, and a continuous ad-

verse use under a claim of right with notice

to defendant of the passageway for more
than twenty-one years. Lake Erie, etc., R.
Co. V. Hoff, 25 Ind. App. 239, 56 N. E. 925.

Complaint held sufficient in an action for an
injury to lands due to failure to restore a
stream to its former condition or such as
not to impair its usefulness as required by
statute see Moison v. Great Western R. Co.,

14 U. C. Q. B. 102. Complaint held suf-

ficient in an action for injury to lands due
to a failure to construct proper culverts or

leave sufficient openings for the escape of

water see Cameron v. Ontario, etc., R. Co.,

14 U. C. Q. B. 612.

34. Missouri Pac. R. Co. v. Johnson, 3
Tex. App. Civ. Cas. § 275.

In an action for failure to construct farm
crossings the complaint should specify with
reasonable certainty what and how many
crossings defendant has failed to construct.
Green v. Morris, etc., R. Co., 24 N. J. L. 486.

It is not necessary to allege the exact date
of the injury if the complaint alleges that
plaintiff is unable to do so and the time is

stated as within a period which shows that
the action is not barred by the statute of

limitations. Texas, etc., R. Co. v. Maddox,
26 Tex. Civ. App. 297, 63 S. W. 134.

35. Georgia Cent. R. Co. v. Sturgis, 149
Ala. 573, 43 So. 96, holding that under the
Alabama statute requiring the construction
of cattle-guards "whenever the owner of the
land through which the road passes " shall

demand and show the necessity for them, a
complaint alleging damages by reason of de-

fendant's failure to construct them is demur-
rable unless it alleges that plaintiff is owner
of the land.

In an action for the obstruction of a way
the complaint must allege that the way is

a private way or show that plaintiff has
sustained a special injury different from
the public generally. Lamphier v. Worcester,
etc., R. Co., 33 N. H. 495.

It is a sufficient allegation of plaintiffs'

ownership of the land, in an action for wrong-
fully destroying a crossing, where plaintiffs

allege that the crossing was on " their farm."
Zook V. Illinois Cent. R. Co., 80 S. W. 211,

25 Ky. L. Rep. 2194.

[VI, J, 2, el
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company;^" or in other words that the railroad company was guilty of negligence

in doing the act alleged/' or under a legal obligation to perform the act alleged

to have been omitted ;^^ and the facts out of which such duty arises should be
pleaded. '° So also where the duty imposed is dependent upon the existence of

certain conditions, the complaint must allege the existence of such conditions/"

and if the statute allows a certain time for the performance of the duty, the lapse

of such time must be alleged,*' and if the performance of the duty is contingent

upon a request by the landowner, such request must be alleged.^ A direct and
express allegation of negligence is not essential if it is a necessary deduction from
the facts alleged,*^ or the complaint alleges a failure to perform a statutory duty
and damages resulting therefrom/* while on the other hand a general allegation

of neghgence in the construction of the road is not sufficient without allegations

showing wherein it was negligently or defectively constructed.*^ If the complaint

states a good cause of action at common law it is not demurrable because it con-

tains a prayer for double damages and does not allege sufiS.cient facts to consti-

tute a cause of action under the statute allowing such damages.*" Ordinarily

the allegation of damage should not be general but should point out the specific

injuiy sustained;*' but general allegations of the continuous operation of the

road and a continuous neglect to fence it and that damages resulted therefrom

are sufficient to authorize a recovery for such damages as invariably follow the

exposure of lands by the absence of fences and which cannot easily be itemized.*'

The complaint should also allege the amo\mt of damage sustained; *" but in an
action for injury to plaintiff's lands if the complaint alleges the amount of the

damage sustained, it need not state the value of the lands before and after the

injury complained of.^" A complaint is sufficient, although it does not specifically

36. Cannon v. Louisville, etc., E. Co., 34
111. App. 640; Field r. Chicago, etc., E. Co.,

76 Mo. 614.

37. Eandle v. Pacific R. Co., 65 Mo. 325;
Wallace v. Columbia, etc., E. Co., 34 S. C.

62, 12 S. E. 815, holding that a complaint
which alleges that defendant wrongfully
erected an obstruction across the streams on
plaintiff's land, whereby it was flooded to

his damage, does not state a cause of action
since it does not show that the obstruction
was wanton or negligent, or that defendant
could have constructed its road so as to

avoid the injury, and that the allegation

that it was done " wrongfully " states merely
a conclusion of law.

A complaint sufficiently alleges negligence
in the construction of a railroad where
it alleges that a railroad embankment was
so negligently constructed that it spread
bej'ond the right of way over plaintiff's land,

although it avers that it was the natural

slope of the clay used in making the embank-
ment which caused it to project beyond such

right of way. Sims i\ Ohio River, etc., R.

Co., 56 S. C. 30, 33 S. E. 746.

38. Field f. Chicago, etc., E. Co., 76 Mo.
614.

39. Field v. Chicago, etc., E. Co., 76 Mo.
614.

40. Graves c. Kansas City, etc., E. Co.j 69

Mo. App. 574, holding that where a statute

requires the construction of lateral ditches

and drains along the road-bed where there

are other ditches, drains, or watercourses

with which they may connect and form an
outlet, a complaint for damages caused by

a failure to construct them is fatally de-
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feetive if it fails to allege the existence of

such conditions.
41. Cannon v. Louisville, etc., R. Co., 34

111. App. 640 (holding that under the Illinois

statute it must be alleged, in an action

based upon a failure of the railroad company
to fence its tracks, that the road had been

open for use for six mouths prior to the

injury) ; Ferguson r. Buffalo, etc., E. Co.,

16 U. C. Q. B. 296 (holding; that under the

Canadian statute, in an action for injury

to crops due to a failure to fence, it must
be alleged that six months had elapsed since

the taking of the land by the railroad com-
pany) ; Elliott V. Buffalo, etc., E. Co., 16

U. C. Q. B. 289.

42. Elliott !-. Buffalo, etc., R. Co., 16 U. C.

Q. B. 289; Ferguson v. Buffalo, etc., E. Co.,

16 U. C. Q. B. 296.
43. Clark o. Dyer, 81 Tex. 339, 16 S. W.

1061 ; Sabine, etc., E. Co. v. Hadnot, 67 Tex.

503, 4 S. W. 138.
44. Clark v. Dyer, 81 Tex. 339, 16 S. W.

1061.
45. Missouri Pac. E. Co. v. Johnson, 3

Tex. App. Civ. Cas. § 275.
46. Comings v. Hannibal, etc., R. Co., 48

Mo. 512.

47. Grand Eapids, etc., R. Co. f. South-
wick, 30 Mich. 444.

48. Grand Rapids, etc., R. Co. v. South-
wick, 30 Mich. 444.

49. Missouri Pac. R. Co. v. Johnson, 3 Tex.
App. Civ. Cas. § 275, holding that in an
action for the destruction of crops the com-
plaint should allege their market value.

50. International, etc., R. Co. v. Glovor,
(Tex. Civ. App. 1904) 84 S. W. 604.
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allege that the railroad is located on or runs through the county where the action

is brought, if it alleges an injury located territorially within such county,^' at

least unless objected to specifically upon this ground.^^ The complaint need not

anticipate and negative matters of affirmative defense,^^ and in an action for

injuries to crops by stock due to a failure to fence where the road passes through

inclosed lands, it is not necessary to negative the possibility that they entered

upon plaintiff's lands at the crossing of a public highway.^* A plea by defendant

that the structure causing the injury was constructed under authority of a city

ordinance for the city and not for defendant, and denjang that it was negligently

constructed, states a defense to the action and should not be stricken out;^^ but a

plea by defendant which neither traverses nor confesses and avoids the averments
of the complaint is bad upon demurrer.^"

d. Evidence— (i) Presumptions and Burden of Proof. In an action

for injury to property by the construction of a railroad, it will be presumed that

all incidental and consequential damages were properly included in the assess-

ment of damages in the condemnation proceedings.^' As in other civil actions

the burden is upon plaintiff to prove negligence or a breach of duty on the part

of the railroad company,^' and upon defendant to prove contributory negUgence
on the part of plaintiff when reUed on as a defense.^"

(ii) Admissibility. As in other civil actions evidence is not admissible

unless it has some direct and legitimate bearing upon the facts in issue."" So in

an action for injuries to property by the construction of a railroad, evidence is

not admissible as to what plaintiff originally paid for the property,"' or the prin-

ciple upon which damages were assessed in the condemnation proceedings, "-

or of injuries to property other than that alleged to have been injured; "^ and
evidence of repairs made subsequent to the injury is not admissible upon the

question of the condition at the time of the injury."* Where a railroad company
is not required to construct cattle-guards, in an action for injury to crops evidence

that the railroad company had promised to construct them is not admissible in

the absence of e-vidence that the award of damages in the condemnation pro-

ceedings was affected thereby."^ In an action for injuries due to the negUgent
manner of constructing the road, evidence as to the value of plaintiff's land before

and after its construction is not admissible as it does not present a proper measure
of damages.'" In an action for failure to construct cattle-guards as required by

51. East Georgia, etc., R. Co. v. King, 91 57. Fairchild v. New Orleans, etc., R. Co.,

Ga. 519, 17 S. E. 939; Grand Rapids, etc., 62 Miss. 177.

R. Co. V. Southwick, 30 Mich. 444. 58. Randle v. Pacific R. Co., 65 Mo. 325.

52. East Georgia, etc., R. Co. v. King, 91 59. See v. Wabash R. Co., 123 Iowa 443,

Ga. 519, 17 S. E. 939. 99 N. w. 106.

53. St. Louis Southwestern R. Co. v. Rol- 60. Denison, etc., R. Co. v. Cummins, (Tex.

lins, (Tex. Civ. App. 1905) 89 S. W. 1099. Civ. App. 1897) 42 S. W. 588; Hatch i\

54. Clare v. Chicago, etc., R. Co., 79 Mo. Vermont Cent. R. Co., 28 Vt. 142.

39. 61. Denison, etc., R. Co. v. Cummins, (Tex.
55. De Baker v. Southern California R. Civ. App. 1897) 42 S. W. 588.

Co., 106 Cal. 257, 39 Pac. 610, 46 Am. St. 62. Fleming v. Wilmington, etc., R. Co.,

Rep. 237. 115 N. C. 676, 20 S. E. 714.

56. Seaboard Air Line R. Co. v. Wright, 63. Jeffersonville, etc., R. Co. v. Esterle,

148 Ala. 27, 41 So. 461, holding that where, 13 Bush (Ky.) 667.

in an action for injury to crops due to a 64. See v. Wabash R. Co., 123 Iowa 443,
failure to maintain proper cattle-guards, 99 N. W. 106; Gulf, etc., R. Co. v. Haskell,
the complaint alleges that they had been 4 Tex. Civ. App. 550, 23 S. W. 530.

at all times wholly insufiScient to pre- 65. Fairchild v. New Orleans, etc., R. Co.,

vent stock from entering plaintiff's field, a 62 Miss. 177.
plea alleging that defendant maintained 66. Cadle v. Muscatine Western R. Co.,

cattle-guards at such place of a specified 44 Iowa 11; Reed v. Canastota Northern R.
make which were in general use for like Co., 20 N. Y. Suppl. 241; Carson v. Nor-
purposes by all or most of the railroad com- folk, etc., R. Co., 128 N. C. 95, 38 8. E.
panics in' the United Statea is fatally 287.
defective in failing to allege that they were Measure, of damages see infra, VI, J,
reasonably sufficient to turn stock. 2, g.

[VI, J, 2, d, (n)]
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statute, evidence that on account of their absence plaintiff was compelled to

employ additional help in driving his stock across the right of way is admissible

as tending to show the damages sustained; "' and in an action for damages to crops

by flooding lands, evidence of the cviltivation of crops prior to the time for which
a recovery is sought, and the effect of water thereon, is admissible as tending to

show the effect of similar conditions during the period for which a recovery is

sought if properly limited for such purpose.^' Evidence of a person who testifies

from actual observation as to the insufficiency of a bridge to properly admit the

passage of the water of a stream is admissible, although he is not an expert/' In
an action for flooding lands due to the breaking of a railroad embankment alleged

to have been negligently constructed, where defendant alleges that it was prop-

erly constructed and the injury due to an unprecedented flood, evidence that

certain city and county bridges were washed away is not admissible on the part

of defendant in the absence of evidence that they were properly constructed;™

but evidence that the defect or condition occasioning the injury complained of

has been remedied is admissible upon the part of defendant in mitigation of

damages.'^

(in) Weight and Sufficiency. In actions for injuries due to the con-

struction or maintenance of a railroad, the rules relating to the weight and suffi-

ciency of evidence are the same as in other civil actions." In an action for injuries

due to defects in a highway bridge across a railroad which it was defendant's

duty to keep in repair, a failure to prove that defendant constructed the bridge

is not fatal to a recovery; '^ but where the action is for a nuisance in constructing

a railroad in a street and the road was constructed by lawful authority, there can
be no recovery in the absence of evidence that the road was constructed in a

neghgent or improper manner.'^

e. Issues, Proof, and Variance. Only such matters can be considered as are

put in issue by the pleadings,'^ and supported by evidence upon the trial, ^' and
there can be no recovery upon a cause of action not alleged,'^ nor can a failure

to state a cause of action be remedied by evidence upon the trial.'* Plaintiff

must upon the trial support by proof the material allegations of the complaint

or a nonsuit may properly be granted,'" and the case must be proved as alleged,

any material variance being fatal to a recovery.'" In an action for injury to crops

by trespassing animals, due to alleged defects in fences or cattle-guards, where

67. Missouri, etc., E. Co. i;. Wetz, 38 Tex. 73. Southern R. Co. v. Taylor, 148 Ala.

Civ. App. 563, 87 S. W. 373, 375. 52, 42 So. 625.

68. Willitts V. Chicago, etc., R. Co., 88 74. Handle v. Pacific R. Co., 65 Mo. 325.

Iowa 281, 55 N. W. 313, 21 L. R. A. 608. 75. O'Connor v. St. Louis, etc., R. Co., 56

69. Willitts V. Chicago, etc., R. Co., 88 Iowa 735, 10 N. W. 263; Loewenstein r.

Iowa 281, 55 N. W. 313, 21 L. R. A. 608. Missouri Pac. R. Co., 110 Mo. App. 686, 85

70. Missouri, etc., R. Co. v. McGregor, S. W. 625; Kendall r. Chicago, etc., R. Co.,

(Tex. Civ. App. 1902) 68 S. W. 711. (Tex. Civ. App. 1906) 95 S. W. 757.

71. Alabama Midland R. Co. v. Coskry, 76. Chicago, etc., R. Co. v. Harper, (111.

92 Ala. 254, 9 So. 202, holding that in an 1888) 19 N. E. 31.

action against a railroad company for dam- 77. Field v. Chicago, etc., R. Co., 76 Mo.
age to property by excavations in highways 614; Loewenstein v. Missouri Pac. R. Co.,

in constructing its road, evidence that the 110 Mo. App. 686, 85 S. W. 625; Baltimore,
defects were afterward repaired by the city etc., R. Co. v. Lersch, 58 Ohio St. 639, 51

is admissible in mitigation of damages. N. E. 543.

72. See, generally. Evidence, 17 Cye. 753 78. Field v. Chicago, etc., R. Co., 76 Mo.
et seg. 614.

Evidence held sufScient, although entirely 79. Lee v. Savannah, etc., R. Co., 115 Ga.

circumstantial, to show that the railroad was 64, 41 S. E. 246.

constructed by defendant company, in the Proof of plaintiff's ownership of lands.

—

absence of any evidence to the contrary In an action for flooding lands alleged to be

(Kankakee, etc., R. Co. r. Horan, 23 111. App. the property of plaintiff, it is sufficient for

259) ; or to warrant the jury in returning a him in the first instance to make a prima

verdict for seven hundred and fifty dollars facie case by showing possession at the time

for damages to crops due to a failure to con- of the injury. Choctaw, etc., R. Co. r. Rice,

struct cattle-guards (Yazoo, etc., R. Co. v. 7 Indian Terr. 514, 104 S. W. 819.

Hubbard, 75 Miss. 480, 37 So. 1011). 80. Wisconsin Cent. R. Co. r. Wieczorek,

[VI, J, 2, d. fn>l
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defendant answers that plaintiff's fence was down in various places and that the

animals entered through such fence, it is not necessary for defendant to prove
that such fence was down in more than one place.''

f. Trial. In actions for injuries from the construction or maintenance of a

railroad the conduct of the trial is governed by the principles relating to civil

actions generally.'^ Disputed questions of fact are for the determination of the

jury/^ and the court must correctly instruct them as to the law of the case/" and
should not submit issues or grounds of habiUty not raised by the pleadings/^ or

not supported by the evidence.^"

g. Damages.*' Where property is injured by the construction or maintenance
of a railroad, the measure of damages should always be that of just compensa-
tion for the actionable injuiy sustained.*' If the injury is of a permanent char-

acter the measure of damages is the diminution in the value of the property; *'

but if the injury is due to a structure or condition of a temporary character or

which can and should be remedied, and for the continuance of which successive

actions for resulting injuries may be maintained, plaintiff is not entitled to recover

151 111. 579, 38 N. E. 678 Ireveraing 51 111.

App. 498].
It is a material variance in an action for

injury to plaintiff's property by tlie construc-
tion of a railroad, where the complaint al-

leges that the tracks are laid upon a cer-

tain street within ten feet of plaintiff's prop-
erty, and the proof shows that they are laid

beyond the street and fifty feet from his
property (Wisconsin Cent. E. Co. v. Wiec-
zorek, 151 111. 579, 38 N. E. 678 [reversing
51 111. App. 498] ) ; or in an action for ob-

structing a private way where the complaint
alleges the location of the way and the ob-

struction, and the proof is of a different way
crossing defendant's tracks at a different

place (Bolton v. Manistee, etc., R. Co., 95
Mich. 202, 54 N. W. 875) ; or where the com-
plaint alleges that the way is entirely ob-

structed so that plaintiff is unable to pass
and the proof shows that it is only partially

obstructed, leaving ample room for ingress

and egress (Ross v. Georgia, etc., R. Co., 33
S. G. 477, 12 S. E. 101).

It is not a fatal variance where plaintiff

fails to prove the date of the injury as of the

exact day of the month alleged in the com-
plaint. Southern E. Co. v. Taylor, 148 Ala.

52, 42 So. 625.

81. Kansas City, etc., R. Co. v. Mayfield,

(Tex. Civ. App. 1908) 107 S. W. 940.

82. See, generally, Trial.
83. Olver u. Burlington, etc., R. Co., Ill

Iowa 221, 82 N. W. 609 ; Restetsky v. Delmar
Ave., etc., Co., 106 Mo. App. 382, 85 S. W.
665; Cantelou v. Trinity, etc., R. Co., (Tex.

Civ. App. 1907) 101 S. W. 1017.

It is a question for the jury where the evi-

dence is conflicting, or different conclusions

might reasonably be drawn therefrom,

whether in an action for an injury resulting

from a crossing alleged to be negligently con-

structed or maintained the railroad company
was guilty of negligence in regard thereto

(Southern R. Co. v. Clarke, 106 Va. 496, 56
S. E. 274) ; or in an action for damages for

placing bars across a private way, whether
such bars were necessary or unnecessary for

the purposes of the railroad company in

the operation of its road (Willey v. Norfolk,

etc., R. Co., 96 N. C. 408, 1 S. E. 446).

84. Dallas, etc., R. Co. v. Able, 72 Tex.

150, 9 S. W. 871.

85. O'Connor v. St. Louis, etc., R. Co., 56
Iowa 735, 10 N. W. 263; Lowenstein v. Mis-
souri Pac. R. Co., 110 Mo. App. 686, 85 S. W.
625.

86. Chicago, etc., R. Co. v. Harper, (111.

1888) 19 N. E. 31.

An instruction is properly refused if it is

not supported by the evidence and would be

confusing and misleading to the jury. Gulf,

etc., R. Co. V. Wynne, (Tex. Civ. App. 1905)
91 S. W. 823.

87. See, generally, Damages, 13 Cyc. 150
et seq.

88. Railroad Co. v. Cook, 57 Ark. 387, 21
S. W. 1066.
In an equitable action against a railroad

company for an injunction and damages for

illegally using plaintiff's land for a switch,

loss of the use of the premises up to the time
of the trial may be included in the damages.
Burditt P. New York Cent. R. Co., 71 Hun
(N. Y.) 361, 24 N. Y. Suppl. 1137.

89. Chicago, etc., R. Co. v. Baker, 73 111.

316; Thompson v. Citizens' Traction Co., 181

Pa. St. 131, 37 Atl. 205; Shenango, etc., R.

Co. V. Braham, 79 Pa. St. 447; Hare v.

Pittsburg, etc., R. Co., 10 Pa. Super. Ct. 647

;

-Louisville, etc., R. Co. Lellylett, 114 Tenn.

368, 85 S. W. 881, 1 L. R. A. N. S. 49; Dallas,

etc., R. Co. V. Langston, (Tex. Civ. App.
1906) 98 S. W. 425; Denison, etc., R. Co. i:

Barry, (Tex. Civ. App. 1904) 80 S. W. 634

{affirmed in 98 Tex. 248, 83 S. W. 5].

In determining the amount of depreciation

in the market value of the property the jury
should consider the uses to which the prop-

erty is put or for which it is suitable, and
any special benefits to the particular prop-

erty from the construction of the road, but
no allowance is to be made on account of

the benefits common to property generally

in the vicinity due to the location and op-

eration of the road. Dallas, etc., R. Co. v.

Langston, (Tex. Civ. App. 1906) 98 S. W.
425.

[VI, J. 2, g]
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as for a permanent injury to his property,™ but only for the injury sustained
prior to the action; °' and the measure of damages to the jDroperty is the depreci-

ation in the rental value during the continuance of such condition/^ and not the

difference in the market value of the property. °^ Where the injury is due merely
to the negligent or improper manner of constructing the railroad, the measure of

damages is not the difference in the value of the property before and after the

construction of the railroad,"^ but the difference in the value of the property with
the road constructed as it is and what its value would be with the road properly

constructed,'^ or, it has been held, the difference in the rental value of the property
with the road constructed as it is and if properly constructed."' If a railroad is

constructed in a street so as to obstruct access to plaintiff's place of business,

the measure of damages is the loss of profits in the business and not the depreci-

ation in the rental value of the property.'' Where lands are flooded by reason

of the negligent or improper construction of a railroad, the measure of damages
is the value of property destroyed together with the injury to the land,"' provided
there is an injury to the land itself, "" the damage for such injury being measured
by the difference in the value of the land before and after the flooding,^ taking
into consideration its condition with respect to crops.^ If there is no physical

injury to the land itself but it is merely rendered subject to overflow, the measure
of damages is the injury resulting from each overflow,^ and if the cause is one
which may be remedied the damage to the land is not the difference in its value

but the depreciation in the rental value during the continuance of such condition.*

Plaintiff may recover for the permanent injury to his land and the past damages

90. Railroad Co. v. Cook, 57 Ark. 387, 21
S. W. 1066; Louisville, etc., R. Co. v. Lelly-
lett, 114 Tenn. 368, 85 S. W. 881, 1 L. R. A.
N. S. 49.

91. Railroad Co. v. Cook, 57 Ark. 387, 21
S. W. 1066.

92. Railroad Co. v. Cook, 57 Ark. 387, 21
S. W. 1066; Louisville, etc., R. Co. v. Lelly-
lett, 114 Tenn. 368, 85 S. W. 881, 1 L. R. A.
N. S. 49; Cane Belt R. Co. v. Ridgeway, 38
Tex. Civ. App. 108, 85 S. W. 496.
93. Railroad Co. v. Cook, 57 Ark. 387, 21

S. W. 1066.

94. Cadle c. Muscatine Western R. Co., 44
Iowa 11; Carson v. Norfolk, etc., R. Co., 128
N. C. 95, 38 S. E. 287; Cane Belt R. Co. v.

Ridgeway, 38 Tex. Civ. App. 108, 85 S. W.
496.

95. Cadle v. Muscatine Western R. Co., 44
Iowa 11; Carson v. Norfolk, etc., R. Co., 128
N. C. 95, 38 S. E. 287; Ridley r. Seaboard,
etc., R. Co., 118 N. C. 996, 24 S. E. 730, 32
L. R. A. 708.

96. O'Connor v. St. Louis, etc., R. Co., 56
Iowa 735, 10 N. W. 263.

97. International, etc., R. Co. v. Capers,

33 Tex. Civ. App. 283, 77 S. W. 39.

98. Gulf, etc., R. Co. v. Pool, 70 Tex. 713,

8 S. W. 535. See also, generally, Damages,
13 Cyc. 152.

99. Green v. Taylor, etc., R. Co., 79 Tex.

604, 15 S. W. 685; Gulf, etc., R. Co. v. Has-
kell, 4 Tex. Civ. App. 550, 23 S. W. 546.

1. Willitts V. Chicago, etc., R. Co., 88

Iowa 281, 55 N. W. 313, 21 L. R. A. 608;

Sullens V. Chicago, etc., R. Co., 74 Iowa 659,

38 N. W. 545, 7 Am. St. Rep. 501; Higgins

V. New York, etc., R. Co., 78 Hun (N. Y.)

567, 29 N. Y. Suppl. 563 ; Chase v. New York
Cent., etc., R. Co., 24 Barb. (N. Y. ) 273 ; Gentry

V. Richmond, etc., R. Co., 38 S. C. 284, 16
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S. E. 893 ; Owens v. Missouri Pac. R. Co., 67

Tex. 679, 4 S. W. 593. Compare Adams v.

Durham, etc., R. Co., 110 N. C. 325, 14 S. E.

857, holding that where the injury is due to

a cause which may be removed, the measure
of damages is not the difference in the mar-
ket value of the land before and after the

injury, but should be estimated by compar-
ing its productiveness before and after the

flooding.

Where land has been rented for cultivation

and is rendered unfit for such purpose by
flooding, the tenant's measure of damages is

not merely the rental value of land, but its

value for cultivation, which is the differ-

ence between the rental value and the pro-

duction less the cost of production. Georgia
R., etc., Co. r. Berry, 78 Ga. 744, 4 S. E. 10.

2. Willitts V. Chicago, etc., R. Co., 88 Iowa
281, 55 N. W. 313, 21 L. R. A. 608; Drake
V. Chicago, etc., R. Co., 63 Iowa 302, 19 N. W.
215, 50 Am. Rep. 746.

Growing crops are a part of the realty and
in determining the difference in the value of

the land before and after the injury the

value of the crops should be considered but
the estimate should be made with reference

to the value at the time of the injury (Drake
V. Chicago, etc., R. Co., 63 Iowa 302, 19 N. W.
215, 50 Am. Rep. 746) ; and where there is

no allegation that any crops were destroyed
but only that the land itself was injured,

crops which might have been made are too

remote and speculative to be considered
(Gentry v. Richmond, etc., R. Co., 38 S. C.

284, 16 S. E. 893).
3. Gulf, etc., R. Co. v. Helsley, 62 Tex.

593; Gulf, etc., R. Co. v. Haskell, 4 Tex.
Civ. App. 550, 23 S. W. 546.

4. Kansas City, etc., R. Co. v. Cook, 57
Ark. 387, 21 S. W. 1066.
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to his crops in one action/ but cannot recover the value of land rendered unfit

for cultivation and also damages to crops not planted.' Where crops have been
destroyed the measure of damages is not the value of the crop at the date of

maturity/ or the rental value of the land; ' but the proper measure of damages
has been held to be the value of the crop at the time of maturity less the cost of

cultivation and marketing," or the value of the crop at the time of the injury/"

which, however, is not to be estimated according to the intrinsic value of an
immature crop," but according to the probable yield and value at maturity and
the cost of cultivation and marketing.^^ Where a railroad company fails to con-

struct fences or cattle-guards, the measure of the landowner's damages is the

amount of the loss or injury directly resulting." The measure of damages for the

general injury to his property is the diminution in its rental value, due to the

absence of the fences or cattle-guards," and not merely what it would cost to

5. Ridley o. Seaboard, etc., R. Co., 124
N. C. 34, 32 S. E. 325.
The jury should assess separately the dam-

age to the land and the damage to the crops
and the sum of the amounts will be the meas-
ure of plaintiff's recovery. International,

etc., R. Co. V. Pape, 73 Tex. 501, 11 S. W.
526.

6. Yazoo, etc., R. Co. v. Darden, (Miss.

1903) 34 So. 386.

7. Texas, etc., R. Co. v. Young, 60 Tex.
201.

8. Donald v. St. Louis, etc., R. Co., 44
Iowa 157, holding that since a landowner
has a right to plant a crop, although the
railroad company has failed to construct
fences and cattle-guards to protect the same,
the measure of damages for a destruction of

the crop is the value of the crop and not the

rental value of the land.

9. Smith V. Chicago, etc., R. Co., 38 Iowa
618.

10. St. Louis, etc., R. Co. v. Lyman, 57
Ark. 512, 22 S. W. 170; Chicago, etc., E. Co.

V. SchaflFer, 26 111. App. 280 [affirmed in 124
111. 112, 16 N. E. 238]; Byrne v. Minneapolis,
etc., R. Co., 38 Minn. 212, 36 N. W. 339, 8

Am. St. Rep. 668; Texas, etc., R. Co. v. Bay-
liss, 62 Tex. 570 ; Texas, etc., R. Co. v. Young,
60 Tex. 201; Gulf, etc., R. Co. v. Carter, (Tex.

Civ. App. 1894) 25 S. W. 1023. See also,

generally. Damages, 13 Cyc. 153.

Pasture.— The measure of damage for the
destruction of grass used for pasturage caused

by the failure of the company to construct

fences is the value of the pasture from the

time it could be so used until the fences were
constructed. Buttles v. Chicago, etc., R. Co.,

43 Mo. App. 280.

Partial destruction.— Where a crop is only
partially destroyed by trespassing animals,
it has been held that if the crop was a ma-
tured one the measure of damages should

be the value of the part destroyed and not
the entire crop, and if a growing crop the

measure of damages should be the difference

in value of the entire crop as it stood on
the land immediately before the injury and
the value of the part not destroyed as it

stood immediately after the injury. Kansas
City, etc., R. Co. v. Mayfield, (Tex. Civ. App.
1908) 107 S. W. 940.

11. Chicago, etc., R. Co. v. Schaffer, 26 111.

App. 280 [affirmed in 124 111. 112, 16 N. E.

239].
12. St. Louis, etc., R. Co. v. Lyman, 57

Ark. 512, 22 S. W. 170; Chicago, etc., R. Co.

('. Schaffer, 26 111. App. 280 [affirmed in 124
111. 112, 16 W. E. 239]; International, etc.,

R. Co. V. Pape, 73 Tex. 501, 11 S. W. 526;
Texas, etc., R. Co. v. Young, 60 Tex. 201.

These elements do not constitute the meas-
ure of damages but are matters of evidence

proper to be considered in determining the

value at the time of the injury. Gulf, etc.,

R. Co. V. Carter, (Tex. Civ. App. 1894) 25
S. W. 1023.

13. Nelson v. St. Louis, etc., R. Co., 49

Kan. 165, 30 Pac. 178; St. Louis, etc., R. Co.

V. Sharp, 27 Kan. 134 ; Nelson v. Minneapolis,
etc., R. Co., 41 Minn. 131, 42 N. W. 788.

Items and elements of damages.—The dam-
ages for failure to construct fences or cattle-

guards may include expenses incurred by the
landowner in guarding his stock to prevent
their escaping from his inclosures (Nelson

V. St. Louis, etc., R. Co., 49 Kan. 165, 30 Pac.

178), or in order to prevent the loss of the

use of a pasture (Raridan v. Iowa Cent. R.
Co., 69 Iowa 527, 29 N. W. 599); and in

cases of injury to crops he may, in addition

to the value of the crop, recover for expenses

incurred in an effort to protect them from in-

jury (Smith V. Chicago, etc., R. Co., 38 Iowa
518; Missoui-i Pac. R. Co. v. Ricketts, 45

Kan. 617, 26 Pac. 50; St. Louis, etc., R. Co.

V. Ritz, 33 Kan. 404, 6 Pac. 533; St. Louis,

etc., R. Co. V. Sharp, 27 Kan. 134); and
the fact that the landowner has a right to

join his fences with the fence of the rail-

road company, so as to have the benefit of

it as a line fence, may be considered in de-

termining the damages (Gould v. Great
Northern R. Co., 63 Minn. 37, 65 N. W. 125,

56 Am. St. Rep. 453, 30 L. R. A. 590).

14. Finch v. Chicago, etc., R. Co., 46 Minn.

250, 48 N. W. 915; Nelson v. Minneapolis,

etc., R. Co., 41 Minn. 131, 42 N. W. 788;

Emmons v. Minneapolis, etc., R. Co., 38 Minn.

215, 36 N. W. 340.

The term "rental value" in this connec-

tion has been held to mean simply " the value

of the use of the land for any purpose for

which it is adapted in the hands of a pru-

dent and discreet occupant upon a judicious

svstem of husbandry," and the damages
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construct them.'^ For failure to construct private or farm crossings as required

by statute, the measure of damages is the actual loss and inconvenience suffered

by plaintiff in the use of his premises by reason of their absence." Where a rail-

road is required by statute to leave openings in its right-of-way fences, where the

road passes through an inclosure, and the company, although constructing them
for others, refuses to do so for plaintiff, after a demand therefor, exemplary dam-
ages may be awarded." For the obstruction of a private crossing the measure
of damages is such amount as will fairly compensate plaintiff for the deprivation

of its use during the period of obstruction,*' but punitive damages cannot be recov-

ered if the railroad company did not act wantonly or maliciously but under a

mistake as to its legal rights." The damages must in all cases be limited to those

resulting from the particular acts or injuries alleged in the complaint,^" and shown
by the evidence,^' and plaintiff cannot recover a larger amount than what he
alleges he has sustained.^^

h. Review. Questions of review are governed by the rules relating to civil

actions generally.^' The verdict or findings of the jury wiU not ordinarily be
disturbed when based upon confhcting evidence and there is evidence legally

sufficient to support them,^* and a verdict will not be set aside on the ground that

the damages are excessive where the amount was variously estimated by different

witnesses and the verdict is fairly within the estimates given,^'' or is not so great

as clearly to indicate that the jury acted corruptly or disregarded the instruc-

tions of the court.^" Judgment wiU not be reversed for an error which was not
prejudicial to appellant in the admission of evidence,^' or instructions to the

jury,^' or for refusal to give a special charge requested which, although correct, is

covered by the general charge given.^"

should be what will compensate the owner
for the diminution in the value of such use.

Nelson f. Minneapolis, etc., R. Co., 41 Minn.
131, 42 N. W. 788.
The particular use made of the property

must be considered, and where it is prepared
and usable for pasture and the owner is

wholly deprived of its use for such purpose,
by reason of the absence of cattle-guards,
he is entitled to recover its rental value for

that purpose during the time he is so de-

prived or to the extent he is deprived thereof.

Louisville, etc., R. Co. v. Timmons, 116 Tenn.
29, 91 S. W. 1116.

15. Emmons v. Minneapolis, etc., R. Co.,

38 Minn. 215, 36 N. W. 340.

16. Ohio, etc., R. Co. v. McGehee, 47 111.

App. 348; Port V. Huntingdon, etc., R. Co.,

168 Pa. St. 19, 31 Atl. 950.

The damages may include the additional
expense of gathering a crop caused by being
compelled to use a more inconvenient means
of access thereto. Ohio, etc., R. Co. v. Mc-
Gehee, 47 111. App. 348.

17. San Antonio, etc., R. Co. v. Grier, 20
Tex. Civ. App. 138, 49 S. W. 148, holding
further that a judgment for one hundred dol-

lars exemplary damages is not excessive.

18. Louisville, etc., R. Co. v. Carter, 66
S. W. 617, 23 Ky. L. Rep. 2104.

19. Louisville, etc., R. Co. v. Carter, 66
S. W. 617, 23 Ky. L. Rep. 2104.

20. Baltimore, etc., R. Co. v. Lersch, 58
Ohio St. 639, 51 N. B. 543.

21. Texas Cent. R. Co. v. Wills, (Tex. Civ.

App. 1897) 41 S. W. 848.

22. Gulf, etc., R. Co. v. Simonton, 2 Tex.
Civ. App. 558, 22 S. W. 285.
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23. See, generally. Appeal and Erbor, 2

Cyc. 474.

24. Ohio, etc., R. Co. v. Combs, 142 111.

187, 31 N. E. 598 [affirming 43 111. App. 119];
Kankakee, etc., R. Co. v. Horan, 23 111. App.
259; Olver I'. Burlington, etc., R. Co., Ill

Iowa 221, 82 N. W. 609; Gulf, etc., R. Co. v.

Wynne, (Tex. Civ. App. 1905) 91 S. W. 823;

Gulf, etc., R. Co. V. Clay, 28 Tex. Civ. App.
176, 66 S. W. 1115; Texas, etc., R. Co. v.

Maddox, 26 Tex. Civ. App. 297, 63 S. W.
134; Marshall r. Valley R. Co., 97 Va. 653,

34 S. E. 455.

25. Nicholson v. New York, etc., R. Co., 22

Conn. 74, 56 Am. Dec. 390 ; St. Louis, etc., R.

Co. V. Capps, 72 111. 188.

26. Nicholson v. New York, etc., R. Co., 22
Conn. 74, 56 Am. Dec. 390; Southern R. Co.

l: Clarke, 106 Va. 496, 56 N. E. 274.

A verdict for permanent damages against

a railroad company for injuries to land

caused by an overflow, resulting from the

digging of a ditch, will not be disturbed, al-

though it is not shown that the injury will

recur, when defendant asked that all per-

manent damages therefrom if any should be

assessed in the action. Hocutt v. Wilming-
ton, etc., R. Co., 124 N. C. 214, 32 S. E.

681.

27. Olver v. Burlington, etc., R. Co., Ill

Iowa 221, 82 N. W. 609 ; Willitts v. Chicago,

etc., R. Co., 88 Iowa 281, 55 N. W. 313, 21

L. R. A. 608.

28. Nicholson v. New York, etc., R. Co.,

22 Conn. 74^ 56 Am. Dec. 390; Dallas, etc.,

R. Co. V. Able, 72 Tex. 150, 9 S. W. 871.

29. Gulf, etc., R. Co. v. Wynne, (Tex.

Civ. App. 1905) 91 S. W. 823.
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K. Offenses Incident to Construction and Maintenance^"— i. In Gen-

eral. A railroad company as well as a natural person is liable to indictment
for unlawfully obstructing a public highway/' and such indictment may be main-
tained either upon common-law principles,^^ or under statutes making it an indict-

able offense for any person to obstruct a public highway.^' So also a railroad

company is liable to indictment for a breach of duty imposed upon it by law
for the benefit of the public in regard to highways, such as the mode of construct-

ing its road across or upon highways, restoring or reconstructing highways crossed

or encroached upon, or maintaining and repairing crossings and approaches

thereto,^* whether such breach of duty assumes the shape of an act of misfeasance

or nonfeasance.'^ The remedy by indictment is not affected by the existence

of a remedy by mandamus,'" or by the fact that the public authorities in charge

of highways might do what the railroad company omitted and recover therefor

from the company,'^ or the existence of a statutory remedy,'* such as a penalty

to be recovered by a civil action,'" nor does the fact that a person injured has a

private remedy affect the right of the state to indict for the public wrong/"
2. As Constituting Nuisance. A railroad company is liable to indictment for

so constructing or maintaining its road as to constitute a pubUc nuisance."" Any
construction of a railroad upon a pubhc street or highway if without legal authority

is a nuisance ;
^ but if duly authorized it is not, although upon a street or highway.

30. Offenses incident to operation of road
see injra, X, B, 8.

31. People V. New York, etc., R. Co., 74
N. Y. 302 ^reversing 12 Hun 195] ; Northern
Cent. K. Co. v. Com., 90 Pa. St. 300; Louis-

ville, etc., R. Co. V. State, 3 Head (Tenn.)

523, 75 Am. Dec. 778.

32. New York, etc., P. Co. v. State, 50
N. J. L. 303. 13 Atl. 1 [affirmed in 53 N. J. L.

244, 23 Atl. 168].
33. St. Louis, etc., R. Co. v. State, 52 Ark.

51, 11 S. W. 1035; State v. Ohio River R.

Co., 38 W. Va. 242, 18 S. E. 582; State v.

Monongahela R. Co., 37 W. Va. 108, 16 S. E.

519.

Nature of obstruction.— Under the Missis-

sippi statute making it an indictable offense

for any person to obstruct- a highway, it is

held that the statute contemplates obstruc-

tions caused by physical means or positive

action, and does not embrace or apply to a
mere omission to repair a highway bridge

over the railroad track, a specific remedy for

failure to keep bridges in repair being pro-

vided bv a different section of the code. "Vicks-

burg, etc., R. Co. v. State, 64 Miss. 5, 8 So.

128.

34. New Jersey.— New York, etc., R. Co.

r. State, 50 N. J. L. 303, 13 Atl. 1 [affirming

53 N. J. L. 244, 23 Atl. 168].

New York.— People v. New York Cent.,

etc., R. Co., 74 N. Y. 302 [reversing 12 Hun
195].

Pennsylvania.— Com. v. Pennsylvania R.

Co., 117 Pa. St. 637, 12 Atl. 38 [reversing

2 Pa. Co. a. 391] ; Pittsburgh, etc., R. Co. v.

Com., 101 Pa. St. 192; Ridley Tp. v. Balti-

more, etc., R. Co., 2 Lane. L. Rev. 375.

Tennessee.— Louisville, etc., E. Co. v.

State, 3 Head 523, 75 Am. Dec. 778.

England.— Reg. !'. Birmingham, etc., R.

Co., 9 C. & P. 469, 38 E. C. L. 278.

See 41 Cent. Dig. tit. " Railroads," § 21.

The lessee of a railroad is liable to indict-

ment for failing to construct a new highway
in lieu of one taken by the lessor company
in the construction of the road without per-

forming such duty as required by statute.

Com. i\ Pennsylvania R. Co., 117 Pa. St. 637,

12 Atl. 38 [reversing 2 Pa. Co. Ct. 391].

35. New York, etc., R. Co. v. State, 50
N. J. L. 303, 13 Atl. 1 [affirmed in 53 N. J. L.
244, 23 Atl. 168] ; Pittsburgh, etc., R. Co. V.

Com., 101 Pa. St. 192.

36. People v. New York, etc., R. Co., 74
N. Y. 302 [reversing 12 Hun 195]; Pitts-

burgh, etc., R. Co. V. Com., 101 Pa. St. 192.

37. New York, etc., R. Co. v. State, 50
N. J. L. 303, 13 Atl. 1 [affirmed in 53 N. J. L.

244, 23 Atl. 168] ; Pittsburgh, etc., R. Co. v.

Com., 101 Pa. St. 192.

38. St. Louis, etc., R. Co. v. State, 52 Ark.
51, 11 S. W. 1035; People v. New York Cent.

R. Co., 74 N. Y. 302 [reversing 12 Hun 195].

39. St. Louis, etc., R. Co. v. State, 52
Ark. 51, 11 S. W. 1035.

40. Northern Cent. R. Co. v. Com., 90 Pa.

St. 300.

41. Com. V. Vermont, etc., R. Corp., 4
Gray (Mass.) 22; Com. v. Nashua, etc., R.

Corp., 2 Gray (Mass.) 54; People v. New
York Cent., etc., R. Co., 74 N. Y. 302 [re-

versing 12 Hun 195] ; Northern Cent R. Co.

V. Com., 90 Pa. St. 300; State ;;. Mononga-
hela River R. Co., 37 W. Va. 108, 16 S. E.

519.

42. Com. V. Old Colony, etc., R. Co., 14

Gray (Mass.) 93; Com. v. Vermont, etc., R.

Corp., 4 Gray (Mass.) 22.

Unauthorized location.— Where a railroad

authorized to be constructed upon a particu-

lar location is constructed upon a different

location, it is a nuisance upon every highway
which it touches in its illegal course. Com.

V. Erie R. Co., 27 Pa. St. 339, 67 Am. Dec.

471.

Changing location or route of highway.—
A statute authorizing a railroad company to

[VI, K, 2]
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necessarily a nuisance/' although it may become such from the negligent or
improper manner of its construction or maintenance.^^ So a railroad company
is indictable for a nuisance, for so constructing its road as improperly to obstruct

a street or highway/^ for failure to restore a highway to its former condition/' or

to construct a new highway ia the place of one appropriated/' or to make such
substituted highway suitable and sufficient/* or a failure to construct suitable

crossings and approaches/' or to keep such crossings and approaches in a safe

and proper state of repair/" or to keep in repair a highway bridge across its

track.^*

3. Indictment.'^ An indictment for obstructing a highway must allege every

fact essential to show the commission of the offense charged/' and the material

facts must be charged with such fulness as to show the complete offense/* and if

the acts alleged as constituting the offense might imder certain circumstances be

" alter and grade " public highways at rail-

road crossings so that travel thereon will not
be impeded merely authorizes a change of

grade, and a change in the location or route
of the highway without any other statutory
authority is indictable as a nuisance. State
V. Warren R. Co., 29 N. J. L. 353.

Non-compliance with conditions.— Where
selectmen, pursuant to statutory authority,
require a draw to be made in a railroad for

the accommodation of public travel on a
highway at a crossing, the construction of the
railroad without such a draw and so as to

obstruct the public travel is indictable as a
nuisance (Com. v. Nashua, etc., R. Corp.,

2 Gray (Mass.) 54) ; and where a railroad
company occupies a part of a county road
with the consent of the county court, given
upon the condition that the company shall

restore the road to its former state or such
as not unnecessarily to have impaired its

usefulness, if the company fails to comply
with such condition it may be indicted for
maintaining a nuisance (State v. Ohio River
R. Co., 38 W. Va. 242, 18 S. E. 582 ; State v.

Monongahela River R. Co., 37 W. Va. 108,

16 S. E. 519).
43. State v. Louisville, etc., R. Co., 86 Ind.

114; Danville, etc., R. Co. v. Com., 73 Pa. St.

29.

44. Northern Cent. R. Co. v. Com., 90 Pa.
St. 300; Com. v. Erie, etc., R. Co., 27 Pa.
St. 339, 67 Am. Dec. 471.

45. Com. V. Nashua, etc., R. Corp., 2 Gray
(Mass.) 54; Northern Cent. R. Co. v. Com.,
90 Pa. St. 300.

A turnpike constructed by a corporation is

a public highway the obstruction of which by
the construction of a railroad is indictable as

a public nuisance. Northern Cent. R. Co. v.

Com., 90 Pa. St. 300.

Effect of jurisdiction of county commission-
ers.— The construction of a railroad over a
highway in such manner as to obstruct public

travel is indictable as a nuisance notwith-

standing a statute conferring upon county
commissioners " the original jurisdiction of

all questions touching obstructions to turn-

pikes, highways or town-ways caused by the

construction or operation of railroads." Com.
V. Nashua, etc., R. Corp., 2 Gray (Mass.) 54.

46. People v. New York Cent., etc., R. Co.,

74 N. Y. 302 ^reversing 12 Hun 195]; State

rVI, K, 21

V. Monongahela River R. Co., 37 W. Va. 108,

16 S. E. 519; Reg. v. Scott, 3 Q. B. 543, 2

G. & B. 729, 6 Jur. 1084, 11 L. J. Q. B. 254,
3 R. & Can. Cas. 187, 43 E. C. L. 858.

Failure to restore highway as constituting
nuisance see supra, VI, D, 3, i.

47. State c. Monongahela River R. Co., 37
W. Va. 108, 16 S. E. 519; Reg. v. Morris, 1

B. & Ad. 441, 20 E. C. L. 551.

48. Reg. V. Scott, 3 Q. B. 543, 2 G. & D.
729, 6 Jur. 1084, 11 L. J. Q. B. 254, 3 R. &
Can. Cas. 187, 43 E. C. L. 858.
49. People r. New York, etc., R. Co., 74

N. Y. 302 [reversing^ 12 Hun 195].
50. Com. V. Louisville, etc., R. Co., 109 Ky.

58, 58 S. W. 478, 702, 22 Ky. L. Rep. 572;
Paducah, etc., R. Co. v. Com., 80 Ky. 147, 3

Kv. L. Rep. 650; People v. New York Cent.

R" Co., 74 N. Y. 302 [reversing 12 Hun 195].

51. New York, etc., R. Co. v. State, 50
N. J. L. 303, 13 Atl. 1 [affirmed in 53 N. J. L.

244, 23 Atl. 168].
52. See, generally. Indictments and In-

formations, 22 Cyc. 157.

53. State v. Chicago, etc., R. Co., 63 Iowa
508, 19 N. W. 299 ; State v. Portland, etc., R.

Co., 58 Me. 46.

54. State v. Roanoke R., etc., Co., 109
N. C. 860, 13 S. E. 719, holding that, since

plank may lawfully be used by a railroad

company in constructing a crossing, an in-

dictment charging the company with obstruct-

ing a public highway " by placing in and
across it certain plank " but not showing in

what way the plank was misused or misap-
plied at the crossing, or that defendant al-

lowed the plank to become out of repair or

in such improper condition as to obstruct the

highway, is insufficient.

Indictment held sufficient.— An indictment
against a railroad company, charging that it

" unlawfully suffered and permitted a public

nuisance where its road crossed a certain

highway, by suffering and permitting the ap-

proaches of said road, on either side of the

railroad track within said railroad's right of

way, to become and remain very steep and
narrow, so as to be inconvenient and danger-

ous of ascent and descent for wagons and
other vehicles '' is sufficiently certain as to

the offense and in particularizing the cir-

cumstances. Louisville, etc., R. Co. v. Com.,
11 Ky. L. Hep. 442.
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lawful these circumstances must be negatived by proper averments; ^"^ but it is

not necessary to use the exact language of the statute if words of equivalent
import are used/* nor on an indictment under a statute for obstructing a pubUc
highway is it necessary to allege that the act was "knowingly and wilfully" done
where the statute does not use this expression as an element of the offense."

Where a railroad company is authorized to construct its road across a highway,
an indictment for maintaining a pubUc nuisance in so doing must allege or show
that the obstruction was permitted or maintained for an unreasonable length of

time;^* and where a railroad company is authorized to construct a bridge across

navigable waters, provided it is not so constructed as "to prevent" the naviga-

tion of such waters, an indictment which merely alleges that navigation is

"obstructed and impeded" is not sufficient.^"

4. Trial, Judgment, and Relief."" On a prosecution under a statute making
it an offense to obstruct a public highway, it is necessary for the state to prove
that at the time of the alleged obstruction the way was a public highway, that

it was obstructed within the period prescribed by the statute of hmitations prior

to the finding of the indictment, and that it was so obstructed by defendant ;''

and defendant is entitled to introduce any competent evidence to show that
any of these facts are not true.'*^ Any material variance between the allegations

of the indictment and the proof is fatal to a conviction."' On an indictment

55. state t. Chicago, etc., R. Co., 63 Iowa
508, 19 N. W. 299, holding that a statute
which allows a railroad company to raise

or lower any highway to allow its track
to cross over or under it, and requires the
highway to be put in good repair as soon
as may be, authorizes excavations or em-
bankments in the construction of its road,
and that an indictment for making an exca-
vation in a highway does not charge an of-

fense in the absence of averments that the
acts were not done in the construction of a
railroad or that the highway was not re-

paired, even though it be charged that they
were done " wilfully and unlawfully."
Under a statutory provision that railroads

may cross highways, but that the condition

and manner of crossing are to be first deter-

mined in writing by the county commis-
sioners, and providing that a crossing not
made according to the provision of the stat-

ute shall be regarded as a nuisance, an in-

dictment for maintaining such nuisance is

fatally defective as charging a statutory of-

fense, without an allegation that the railroad

crosses the highway in a, manner not deter-

mined in writing by the county commission-
ers. State v. Portland, etc., E. Co., 58 Me.
46.

56. Palatka, etc., E. Co. v. State, 23 Fla.

546, 3 So. 158, 11 Am. St. Eep. 395, holding
that under a statute making it an indictable

offense to " obstruct any public road or estab-

lished highway," an indictment alleging that
the way obstructed was a " common high-

way " made and laid out for the people of

the state to use at their pleasure on foot, on
horseback, and in vehicles, is sufficient.

57. State v. Chesapeake, etc., E. Co., 24
W. Va. 809, holding that under a statute
making it a misdemeanor to " obstruct or
injure any road," an allegation that it was
done " unlawfully " or " without legal au-

thority," is sufficient, and that an additional

allegation that it was done " knowingly and
wilfully" may be disregarded as surplusage
and will not affect the validity of the indict-

ment.
58. Com. V. Morganfield, etc., R. Co., 101

S. W. 304, 30 Ky. L. Rep. 1274.
59. State v. Portland, etc., R. Co., 57 Me.

402.

60. On indictment for nuisances generally
see Nuisances, 29 Cyc. 1287, 1288.
61. State V. Chesapeake, etc., E. Co., 24

W. Va. 809.

Statute of limitations.— Where the offense
is a continuing one, such as a failure to re-

store a highway to its former condition or
construct a new highway in lieu of one taken
as required by the statutes, the statute of
limitation does not apply (Com. v. Allegheny
Valley R. Co., 14 Pa. Super. Ct. 336; State
V. Ohio River E. Co., 38 W. Va. 242, 18 S. E.
582) ; but an indictment charging a railroad
company with erecting a nuisance by building
its road on a turnpike and failing to furnish
a sufficient substitute therefor, and not
averring any act of continuous wrong-doing,
will not support a conviction where the evi-
dence shows that the company more than a
year before the indictment was found con-
structed a substitute, and that it was there-
after permitted to operate its road without
hindrance or protest or any notice that its

substituted road was claimed to be insuffi-

cient (Louisville, etc., R. Co. ». Com. 26
S. W. 536, 16 Ky. L. Eep. 68).
62. State v. Chesapeake, etc., R. Co., 24

W. Va. 809, holding that on a trial for ob-
structing a public road by raising the track
of the railroad at the point where it was
crossed by such road, defendant is entitled
to show that at the time of the alleged ob-
struction the railroad at that place was in
possession and control of another company.

63. State t. Roanoke R., etc. Co., 109
N. C. 860, 13 S. E. 719, holding that where
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against a railroad company for obstructing a highway, where defendant claims

to have constructed a new highway in the place of the one appropriated, the

question of the sufficiency of the new highway is for the jury; " and where a
statute requires a railroad companj' to construct crossings so as not to impede
travel on the highway, and on an indictment for maintaining an illegal crossing

it is shown that the width of the highway was somewhat narrowed, but it is not
free from doubt as to whether it was such as to impede travel, the question is

for the jury.*^ On an indictment against a railroad company for obstructing

a highway the question of the vahdity of the company's charter cannot be raised

or determined.'* On an indictment for obstructing a highway a judgment can
be rendered requiring the removal of the obstruction; "' but on- an indictment for

breach of a statutory duty to reconstruct a highway in lieu of one taken, the

sentence cannot require the company to remove the obstruction from the old

road or to construct a new one, but can go no further than to punish for the offense

committed."^ The confirmation by statute of the illegal location of a railroad

in a highway is no groimd for arresting judgment on an indictment for a nuisance

by such obstruction on which the railroad company has been convicted before

the passage of the statute. °°

L. Motive Power and Rolling Stock.'" Any restrictions in the charter

of a railroad company or statute under which the company was incorporated or

the road constructed as to the motive power to be used are binding upon the

company; '' and where the charter permits the company to select the motive
power but prohibits it from constructing its road through a municipality without
the consent of the municipal authorities, such a consent may be granted upon
condition that the mxmicipality shall retain the right to regulate the motive
power to be used,'- and in such case another railroad company authorized by
statute to operate trains over the tracks of the road so located is subject to the
same control of the municipaUty." So also it seems that a right conferred upon
a municipaUty to regulate the "manner of using" a railroad is broad enough to

cover the kind of motive power to be used.'* A railroad company expressly

an indictment charges a railroad company in fact abated, and this is true, although no
with obstructing a public highway " by plac- replication was filed to the answer to the rule,
ing in and across it certain plank,'' and the Com. t. Philadelphia, etc., R. Co., 33 Pa.
evidence shows that the defecet consisted of Super. Ct. 452.

a hole in the crossing, the variance is fatal. 68. Pittsburgh, etc., R. Co. r. Com., 101
64. State r. Monongahela River R. Co., 37 Pa. St. 192 -, Com. r. Allegheny Valley R. Co.,

W. Va. 108, 16 S. E. 519. 14 Pa. Super. Ct. 336.
65. Com. r. Philadelphia, etc., R. Co., 23 69. Com. v. Old Colony, etc., R. Co., 14

Pa. Super. Ct. 235. Gray (Mass.) 93.
66. Com. f. Philadelphia, etc., R. Co., 23 70. Statutory, municipal, and official regn-

Pa. Super. Ct. 235. lations see ih/to, X, B, 3.

67. Palatka, etc., R. Co. r. State, 23 Fla. On street railroads see Street R.\ilroads.
546, 3 So. 158, 11 Am. St. Rep. 395, holding, 71. State r. Tupper, Dudley (S. C.) 135,

however, that where the illegality of the ob- holding that where a railroad company au-
struction is due merely to the manner in thorized by its charter to select the character
which the railroad was constructed across or of motive power is by a subsequent statute
upon the highway, the judgment should per- authorized to extend its road beyond its orig-

mit the railroad company to abate the nvii- inal terminus in a city, on the express con-

sance in some proper way, as by additional dition that steam locomotives shall not be
grading or the making of such changes as used on such extension, the latter statute is

would prevent the railroad from constituting binding upon the railroad company as to

an obstruction to travel and not require the the portion' of road constructed thereunder,
absolute removal of the elements of the road- 72. Xew York, etc., R. Co. r. New York,
l)ed from the highway. 18 Fed. Cas. No. 10,199, 4 Blatchf. 193,

On a rule to show cause why the sheriflF holding that in such case a municipality may
should not abate the nuisance where the prohibit the use of steam as a motive power
railroad company has been indicted for ob- within its limits.

structing a public road by an embankment 73. New York, etc., R. Co. r. New York, 18

and has pleaded guilty and been sentenced Fed. Cas. No. 10,199, 4 Blatchf. 193.

to abate the nuisance, the company is bound 74. New York, etc, R. Co. r. New York, 18

to show affirmatively that the nuisance was Fed. Cas. No. 10,199, 4 Blatchf. 193.
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authorized to select its motive power may adopt whatever it chooses/^ and may
lawfully operate its trains by steam; " and it has the same right with regard to
the motive power to be used by another company which it may lawfully permit
to use its tracks in the absence of any statutory restriction relating to the latter

company.'^ Where a railroad company is authorized to use either one or the

other of two specified motive powers, its adoption of one is not final and it may
subsequently change to the other; " and where it is permitted by a municipality

to construct its tracks therein on condition of using a certain motive power, the

municipality may subsequently authorize it to change to another which it is

authorized by its charter to use." In the absence of any statutory or charter

provision relating thereto, the railroad company may select the kind of motive
power which it will use,*" and may operate its trains by electricity,*' the right

to use electricity not being affected by the fact that, at the date of the statute

under which the company was incorporated, electricity as a motive power was
not known, ^^ or by the fact that the courts had been accustomed to designate

railroads incorporated thereimder as steam railroads.*^ Where the right to select

the kind of motive power is subsequently restricted by statute so as to exclude
steam, the legislature may by a subsequent act remove the restriction.*^ The
right to use steam as a motive power and to carry freight and passengers carries

with it the right to construct and use the appliances ordinarily employed for such
purposes, such as locomotive engines, heavy freight and passenger cars, and
heavy T-rails, commonly used on steam railroads; ^ and the fact that at the date
of the statute under which the railroad company was incorporated certain motive
powers were unknown and particular kinds of rails and rolling stock were not in

use, does not, in the absence of express restriction, affect the right of the railroad
company to adopt improved methods and appliances which will facilitate the
conduct of its business and are consistent with the public safety.*®

VII. SALES, LEASES, TRAFFIC CONTRACTS, AND CONSOLIDATION.*

A. Right to Alienate or Transfer Franchises or Property. The
power of a railroad company to alienate or transfer its property and franchises
is governed by the general principle that a corporation may exercise only such
powers as are expressly conferred or necessarily implied as fairly incidental
thereto; *' and further, that a charter to operate a railroad is granted primarily
in the interest of the pubhc, and its acceptance imposes upon the company certain

75. People v. Brooklyn, etc., E. Co., 89 tended as a limitation upon the character of
N. Y. 75. motive power, but merely as a means of dis-

76. People v. Brooklyn, etc., R. Co., 89 tinguishing ordinary railroads from street
N. Y. 75; State f. Tapper, Dudley (S. C.) 135. railroads.

77. People t. Brooklyn, etc., R. Co., 89 84. People v. Brooklyn, etc., R. Co., 89
N. Y. 75. N. Y. 75, where the constitutionality of the

78. McCartney K. Chicago, etc., R. Co., 112 statute was considered only with reference
111. 611. to the rights of the state as representative

79. McCartney v. Chicago, etc., R. Co., 112 of the general public and the railroad com-
111. 611. pany, the question of its constitutionality as

80. Howley v. Central Valley R. Co., 213 impairing the rights o;' individuals or ad-
Pa. St. 36, 62 Atl. 109, 2 L. R. A. N. S. 138. jacent landowners not being involved or de-

81. Howley v. Central Valley R. Co., 213 cided.

Pa. St. 36, 62 Atl. 109, 2 L. R. A. N. S. 138; 85. Millvale Borough %. Evergreen R. Co.,
Sparks v. Philadelphia, etc., R. Co., 212 Pa. 131 Pa. St. 1, 18 Atl. 993, 7 L. R. A. 369.
St. 105, 61 Atl. 881. 86. Howley v. Central Valley R. Co., 213

82. Howley v. Central Valley R. Co., 213 Pa. St. 36, 62 Atl. 109, 2 L. R. A. N. S. 138.
Pa. St. 36, 62 Atl. 109, 2 L. R. A. N. S. 138; 87. State v. Consolid.xtion Coal Co., 46 Md.
Sparks v. Philadelphia, etc., R. Co., 212 Pa. 1; Stockton ;;. New Jersey Cent. R. Co. 50
St. 105, 61 Atl. 881. N. J. Eq. 52, 24 Atl. 964", 17 L. R. A. 97;

83. Howley v. Central Vallev R. Co., 213 Central Transp. Co. r. Pullman's Palace Car
Pa. St. 36, 62 Atl. 109, 2 L. R.'A. N. S. 138, Co., 139 U. S. 24, 11 S. Ct. 478, 35 L. ed. 55.
holding that such designation was not in- See also Cohpoeations, 10 Cve. 1096.

* liy James A. Gwyn.

[VII, A]



382 [33 Cye.] RAILROADS

obligations to the public from which it cannot voluntarily absolve itself,*' so
that a railroad company cannot, without legislative authority, alienate its fran-

chises or property necessary for the exercise of the same, or by contract, con-
veyance, lease, or otherwise, absolve or incapacitate itself from the proper per-

formance of its pubUc duties, or delegate them to another; " nor can a railroad

company which has been granted a franchise to construct a public road farm
out a part of its franchise so as to enable a private individual to construct a part
of such road on its right of way and operate the same for his own benefit as a
private road.^'

B. Sales— l. Right to Sell or Purchase— a. In General.^^ A railroad

company cannot, without legislative authority, sell its franchise to be a corpora-

tion,^^ or its road and franchises for maintaining and operating the same,°^ or any
real estate acquired and held solely for the purpose of exercising such franchises.^*

The same rule applies to the right to purchase the road, property, and franchises

of another company. ^^ To constitute a valid sale there must be both a power
to sell in the vendor and a power to purchase in the vendee,'" and a charter pro-

vision authorizing a particular company to purchase any other raUroad confers

no authority upon any other railroad company to sell it; '' but a provision author-
izing it to purchase the property and franchises of a particular company impUedly
authorizes the latter to sell."' Authority to seU a railroad or to purchase the

88. Peoria, etc., R. Co. v. Coal Valley Min.
Co., 68 111. 489; Central Transp. Co. r. Pull-

man's Palace Car Co., 139 U. S. 24, 11

S. Ct. 478, 35 L. ed. 55; Thomas u. West
Jersey R. Co., 101 U. S. 71, 25 L. ed. 950;
York, etc., R. Co. v. Winans, 17 How. (U. S.)

30, I5 L. ed. 27.

89. Illmois.— Peoria, etc., R. Co. v. Coal
Valley Min. Co., 68 111. 489.

ilaryland.— State v. Consolidation Coal
Co., 46 Md. 1.

ilew Jersey.— Stockton v. New Jersey
Cent. R. Co., 50 N. J. Eq. 52, 24 Atl. 964, 17

L. R. A. 97.

Pennsylvania.— Rafiferty v. Central Trac-
tion Co., 22 Pittsb. Leg. J. N. S. 15.

Texas.— Gulf, etc., R. Co. v. Morris, 67

Tex. 692, 4 S. W. 156.

United States.— Central Transp. Co. v.

Pullman's Palace Car Co., 139 U. S. 24,

11 S. Ct. 478. 35 L. ed. 55; Thomas v. West
Jersey R. Co., 101 U. S. 71, 25 L. ed. 950;
York, etc., R. Co. v. Winans, 17 How. 30,

15 L. ed. 27.

See 41 Cent. Dig. tit. "Railroads," § 375.

But the legislature may authorize an aliena-

tion of the franchise of a railroad company
either in whole or in part. East Boston,

etc., R. Co. V. Eastern R. Co., 13 Allen (Mass.)

422.

90. Stewart's Appeal, 56 Pa. St. 413.

91. Vendibility of corporate franchises in

general see Coeporations, 10 Cyc. 1090 et

seg.

92. New Orleans, etc., R. Co. v. Delamore,

34 La. Ann. 1225; Welch v. Old Dominion
Min., etc., Co., 10 N. Y. Suppl. 174; Coe

V. Columbus, etc., R. Co., 10 Ohio St. 372,

75 Am. Dec. 518; Ragan v. Aiken, 9 Lea
(Tenn.) 609, 42 Am. Rep. 684.

93. Maryland.—^State v. Consolidation Coal

Co., 46 Md. 1.

Nebraska.— Clarke v. Omaha, etc., R. Co.,

4 Nebr. 458, 5 Nebr. 314.
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Xew Jersey.— Elkius v. Camden, etc., K.
Co., 36 N. J. Eq. 5.

Ohio.— Coe v. Columbus, etc., R. Co., 10

Ohio St. 372, 75 Am. Dec. 518.

Texas.— East Line, etc., R. Co. v. State,

75 Tex. 434, 12 S. W. 690; Gulf, etc., R. Co.

V. Morris, 67 Tex. 692, 4 S. W. 156.

United States.— Louisville, etc., R. Co. i".

Com., 161 U. S. 677, 16 S. Ct. 714, 40 L. ed.

849; Branch v. Jesup, 106 U. S. 468, 1

S. Ct. 495, 27 L. ed. 279; Mackintosh v.

Flint, etc., R. Co., 34 Fed. 5S2; Blair r. St.

Louis, etc., E. Co., 22 Fed. 36.

See 41 Cent. Dig. tit. "Railroads," § 394.

Purchase of unauthorized private road.

—

Where a person having constructed without
lawful authority a private railroad to coal

mines owned by him, the operation of which
was enjoined as a nuisance, then organized
a corporation of which he owned all the
stock, known as a railroad coal and oil com-
pany, with power to construct or purchase
any railroad, and such company purchased
the mines and private road which constituted
its only assets, it was held that the purchase
of such road was not such as was contem-
plated by the act of incorporation and that
it was still a private road the operation of
which would be enjoined. McCandless' Ap-
peal, 70 Pa. St. 210.

94. Coe V. Columbus, etc., R. Co., 10 Ohio
St. 372, 75 Am. Dec. 518.

95. Elkins v. Camden, etc., R. Co., 36 N. J.

Eq. 5 ; East Line, etc., R. Co. v. State, 75
Tex. 434, 12 S. W. 690; Gulf, etc., R. Co.

V. Morris, 67 Tex. 692, 4 S. W. 156; Louis-
ville, etc., R. Co. t;. Com., 161 U. S. 677,

16 S. Ct. 714, 40 L. ed. 849.

96. East Line, etc., R. Co. v. Rushing, 69
Tex. 306, 6 S. W. 834.

97. State v. Consolidation Coal Co.. 46
Md. 1.

98. New York, etc., R. Co. v. New York,
etc., R. Co., 52 Conn. 274.
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road of another company is in some cases conferred in express terms; "" but author-

ity to sell or purchase cannot be implied from authority to lease/ or mortgage,^

or to consolidate,' or connect or unite with other roads; * nor can a prohibition

against a sale to a parallel or competing line be construed as authority to sell to

a company whose road is not parallel or competing.* Even in the case of express

authority to sell or purchase the right cannot be extended beyond the provisions

of the statute," as where the statute refers only to connecting lines,' or companies
of the same state.* So a statute authorizing a company which is luiable to com-
plete its road to sell to another company does not authorize the sale of a completed
road; ' and a statute authorizing a railroad company to purchase any railroad

"constructed" by any other company, if the roads of such companies are con-

nected or continuous, does not authorize one company to purchase the property

and franchises of another prior to the construction of its road." It has also been
held that a grant of power to a railroad company to locate and construct branch
roads does not confer any authority to purchase and operate a road already con-

structed under a different charter," but that a company authorized to construct

a line of railroad upon a particular route and to purchase property of all kinds
may purchase as a part of its line a road already constructed upon a part of the
route authorized.'^ The legislature may, subject to any constitutional limita-

tions and restrictions, authorize one railroad company to purchase from another
even its franchise to be a corporation," and the sale of a railroad, although made

99. Bentonville, etc., R. Co. v. Arkansas,
etc., R. Co., (Ark. 1907) 105 S. W. 84.

Statutes authorizing sale or purchase.—The
Maine statute of 1857 authorized the sale

of the Buckfleld Branch railroad to the Cum-
berland and Oxford Central Railroad Com-
pany, with all the rights of the former road,
including that of connecting with the Atlantic
and St. Lawrence railroad. Portland, etc.,

R. Co. V. Grand Trunk R. Co., 46 Me. 69.

The Illinois statute of 1899 authorizes a
foreign railroad company to purchase the
road of a domestic company, if such road is

not a parallel or competing line. Illinois

State Trust Co. v. St. Louis, etc., R. Co.,

217 111. 504, 75 N. E. 562. The Tennessee
statute of 1871 authorizes any railroad com-
pany of that state to acquire by purchase
or other lawful contract the road and fran-

chises of any other railroad company. Wehr-
hane v. Nashville, etc., R. Co., 4 N. Y. St.

541. In Michigan and Ohio the statutes au-

thorize a railroad company which is unable
to complete the construction of its road to

sell all or a part thereof to another com-
pany which is not a competing line. Dewey
V. Toledo, etc., R. Co., 91 Mich. 351, 51 N. W.
1063; Young v. Toledo, etc., R. Co., 76 Mich.
485, 43 K W. 632; Toledo, etc., R. Co. v.

Hinsdale, 45 Ohio St. 556, 15 N. E. 665.

A statute authorizing a company to sell and
convey its property, real and personal, and to

incorporate its capital stock with that of any
other company, will authorize a sale of its

road. Branch f. Jesup, 106 U. S. 468, 1

S. Ot. 495, 27 L. ed. 279.
1. Elkins V. Camden, etc., R. Co., 36 N. J.

Eq. S.

2. Gulf, etc., R. Co. v. Morris, 67 Tex. 692,

4 S. W. 156.

3. Tippecanoe County t'. Lafayette, etc., R.
Co., 50 Ind. 85; Elkins v. Camden, etc., R.
Co., 36 N, J. Eq. 5; East Line, etc., R. Co.

r. State, 75 Tex. 434, 12 S. W. 690 ; Mackin-
tosh V. Flint, etc., R. Co., 34 Fed. 582.

Compwre Branch v. Jesup, 106 U. S. 468,

1 S. Ct. 495, 27 L. ed. 279.

4. Tippecanoe County v. Lafayette, etc., R.
Co., 50 Ind. 85 ; Louisville, etc., R. Co. v.

Com., 161 U. S. 677, 16 S. Ct. 714, 40
L. ed. 849.

5. East Line, etc., R. Co. v. State, 75 Tex.
434, 12 S. W. 690.

6. Clarke v. Omaha, stc, R. Co., 4 Nebr.
458, 5 Nebr. 314; East Line, etc., R. Co.

V. State, 75 Tex. 434, 12 S. W. 690.
Authority to a consolidated company to sell

real or personal property previously belong-
ing to a constituent company will be con-

strued as applying only to such property as

is not needed for operating the road, surplus
lands and probably personal effects not in
use or required for use on the road. Spence
V. Mobile, etc., R. Co., 79 Ala. 576.

7. East Line, etc., R. Co. v. State, 75 Tex..

434, 12 S. W. 690; East Line, etc., R. Co. v.

Rushing, 69 Tex. 306, 6 S. W. 834.
8. Upson County R. Co. v. Sharman, 37 Ga.

644.
9. Mackintosh v. Flint, etc., R. Co., 34 Fed.

582.

10. Clarke i'. Omaha, etc., R. Co., 4 Nebr.
458, 5 Nebr. 314.

11. Elkins V. Camden, etc., R. Co., 36 N. J.

Eq. 5 ; Campbell i;. Marietta, etc., R. Co.,

23 Ohio St. 168 ; Gulf, etc., R. Co. V. Morris,
67 Tex. 692, 4 S. W. 156. But see Thomp-
son V. New York, etc., R. Co., 3 Sandt. Ch.
(N. Y.) 625; Branch v. Jesup, 106 U. S.

468, 1 S. Ct. 495, 27 L. ed. 279; New York
Cent. Trust Co. i;. Washington County R.
Co., 124 Fed. 813.

13. Branch ». Jesup, 106 U. S. 468, 1 S. Ct.

495, 27 L. ed. 279; Branch v. Atlantic, etc.,

R. Co., 4 Fed. Cas. No. 1,807, 3 Woods 481.

13. State V. Sherman, 22 Ohio St. 411, hold-

[VII, B, 1, a]
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without legislative authority, may be ratified and rendered valid by a subsequent
legislative enactment." A railroad company, although authorized to sell its

road, has no power to sell its conditional stock subscriptions, where the condition
has not been performed so as to entitle the purchaser to perform it and enforce
the subscription ;'' and there can be no sale of the right of way of a railroad apart
from the franchise to operate the road to one having no right to exercise such
franchise.""

b. Parallel or Competing Lines. In some jurisdictions there are constitu-

tional or statutory provisions expressly prohibiting one railroad company from
purchasing or acquiring control of a parallel or competing hne," the object being
to promote competition and prevent monopolies,^' and such a prohibition cannot
be evaded by letting the transfer take the form of a judicial sale,'" or purchase
of a controlling interest in the stock of such company,^" or interposing a nominal
trustee as purchaser; ^' and stock-holders have no such right to sell their stock

ing, however, that under the Ohio constitu-

tion the legislature cannot grant to one
railroad company the power to purchase from
another its franchise to be a corporation,
unless the grant is made in such form as

to impose a personal liability upon stock-

holders of the purchasing company for the
debts of the corporation.

14. Hatcher v. Toledo, etc., E. Co., 62 111.

477; Boston, etc., R. Co. r. New York, etc.,

R. Co., 13 R. I. 260.
15. Toledo, etc., R. Co. v. Hinsdale, 45

Ohio St. 556, 15 N. E. 665.

16. East Alabama, etc., R. Co. v. Doe, 114
U. S. 340, 5 S. Ct. 869, 28 L. ed. 136. See
also Upson County R. Co. v. Sharman, 37
Ga. 644.

17. Illinois.— Illinois State Trust Co. ».

St. Louis, etc., R. Co., 208 111. 419, 70
N. E. 357.

Kentucky.— lAivasviWe, etc., R. Co. v.

Com., 97 Kv. 675. 31 S. W. 476, 17 Ky.
L. Rep. 427"

Mississippi.— Yazoo, etc., R. Co. v. South-
ern R. Co., 83 Miss. 746, 36 So. 74.

Pennsylvania.— Pennsylvania R. Co. v.

Com., 3 Pa. Cas. 100, 7 Atl. 368 [affirming
1 Pa. Co. Ct. 214].

Texas.— East Line, etc.. R. Co. r. State,

75 Tex. 434, 12 S. W. 690; East Line, etc.,

R. Co. V. Rushing, 69 Tex. 306, 6 S. W.
834.

Vnited States.— Louisville, etc., R. Co. v.

Com., 161 U. S. 677, 16 S. Ct. 714, 40 L. ed.

849; Pearsall v. Great Northern R. Co.,

161 XT. S. 646, 16 S. Ct. 705, 40 L. ed. 838;
Kimball v. Atchison, etc., R. Co., 46 Fed.
888.

See 41 Cent. Dig. tit. "Railroads," § 382.

The state may prohibit the sale of a rail-

road to a company owning a parallel or
competing line (East Line, etc., R. Co. 17.

Rushing, 69 Tex. 306, 6 S. W. 834) ; or
restrict a general power to sell previously

given so as to exclude sales to such com-
panies where the right has not been acted

upon fLouisville, etc., R. Co. v. Com., 161

IT. S. 677, 16 S. Ct. 714, 40 L. ed. 849;
Pearsall r. Great Northern R. Co., 161 TJ. S.

646. 16 S. Ct. 705, 40 L. ed. 838).

The Georgia constitution provides that the
legislature shall not authorize any corpora-
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tion to purchase stock in or make any con-

tract with another corporation, the eflfeet of

which may be or is intended to be to defeat

or lessen competition or encourage mo-
nopolies, and that all such contracts and
agreements shall be illegal and void. Clarke
V. Georgia Cent. R., etc., Co., 50 Fed. 338,

15 L. R. A. 683 ; Hamilton v. Savannah, etc.,

R. Co., 49 Fed. 412 : Langdon v. Branch,
37 Fed. 449, 2 L. R. A. 120.

Under the Mississippi constitution the gen-
eral statute prohibiting any railroad com-
pany from purchasing a competing road can-

not be suspended by a private act for the
benefit of a particular railroad company.
Yazoo, etc.. R. Co. v. Southern R. Co., 83
Miss. 746, 36 So. 74.

The building of an additional road by one
company for the purpose of facilitating and
enlarging its business, which is parallel with
another road leased by it for nine hundred
and ninety-nine years, and which will not
compete with any road of any other com-
pany, is not within a constitutional pro-
hibition against the acquisition of a parallel

or competing road. Catawissa R. Co. i'.

Philadelphia, etc., R. Co., 3 Pa. Dist. Ill,

14 Pa. Co. Ct. 280, 34 Wkly. Notes Cas. 11.

Condemning an additional strip of land for
the purpose of laying an additional track, to
be operated in conjunction with the existing
track as a double track railroad, does not
violate a constitutional provision forbidding
a railroad company from acquiring a parallel

or competing line. Chicago, etc., R. Co. v.

Chicago, etc., R. Co., 211 111. 352, 71 N. E.
1017.

18. Louisville, etc., R. Co. v. Com., 97 Ky.
675, 31 S. W. 470, 17 Ky. L. Rep. 427;
Pennsylvania R. Co. v. Com., 3 Pa. Cas. 100,
7 Atl. 368 [affirming I Pa. Co. Ct. 214].

19. Louisville, etc., R. Co. v. Com., 161
U. S. 677, 16 S. Ct. 714, 40 L. ed. 840.

20. Pennsylvania R. Co. v. Com., 3 Pa.
Cas. 100, 7 Atl. 368 [affirming 1 Pa. Co. Ct.

214] ; Pearsall v. Great Northern R. Co., 161
U. S. 646, 16 P. Ct. 705, 40 L. ed. 838.

21. Pennsylvania R. Co. v. Com., 3 Pa. Gas.

100, 7 Atl. 368 [affirming 1 Pa. Co. Ct. 214] ;

Com. V. Beech Creek, etc., R. Co., 1 Pa. Co.
Ct. 223 [affirmed in 3 Pa. Cas. 83, 7 Atl.

374].
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as will prevent the granting of an injunction to prevent one railroad company
from obtaining control of a competing line." Independently of express pro-

hibition such purchases are contrary to public policy.^' To be within the prohibi-

tion referred to the roads need not be parallel in a strictly mathematical sense,^

and may be competing, although not parallel,^ or may be competing by reason

of their relations with, control, or management of other lines than their own,^'

and in determining whether they are parallel or competing, the lines which the

companies are authorized by their charters to construct as well as those which
have been actually constructed must be considered.^^ The provisions should,

however, be reasonably construed according to the purposes of their enactment
and their apphcation Hmited accordingly.^^

e. Subscription to or Purchase of Stock.'* While a railroad company may
take stock of another railroad company by way of security for a debt,^" it has

no right to invest its corporate funds in the purchase of such stock,^' or become
an incorporator or subscriber to the stock of another railroad company,'^ par-

ticularly where the object is to secure an interest in the management of such

road,^^ except where it is authorized to do so by its charter or statute;'''* and inde-

pendently of the right to hold stock in another corporation the rule against the

sale or purchase of a railroad without legislative authority prevents one railroad

company from acquiring the virtual ownership or control of another by the acquisi-

tion of a controlling interest in its stock.'^ If, however, a statute authorizes a

railroad company to acquire by purchase or other lawful contract the road and
franchises of any other company, it may purchase a majority of the stock of

another company for the purpose of gaining the control and practical ownership

thereof,^" and where a statute authorizes one railroad company which is unable

to complete the construction of its road to sell the same to another company,
such other company may purchase a controlHng interest in its stock.''' The
legislature may, under a power reserved to alter or amend a charter, authorize

32. Peimaylvauia E. Co. c. Com., 3 Pa. Cas. Newark, etc., E. Co., 8 Ohio Cir. Ct. 583,

100, 1 Atl. 368 [affirming 1 Pa. Co. Ct. 4 Ohio Cir. Dec. 356, holding that a railroad

214]. company may, although not expressly au-

23. Central E. Co. v. Collins, 40 Ga. 582; thorized by its charter to do so, invest in

Elkins V. Camden, etc., E. Co., 36 N. J. Eq. dividend-paying stock in another company
5; Louisville, etc., E. Co. v. Com., 161 XJ. S. and will be liable for assessments thereon.

677, 16 S. Ct. 714, 40 L. ed. 849. 32. New Jersey Cent. E. Co. v. Pennsyl-

24. Louisville, etc., E. Co. i;. Com., 97 Ky. vania E. Co., 31 N. J. Eq. 475 [reversed on

675, 31 S. W. 476, 17 Ky. L. Eep. 427. other grounds in 32 N. J. Eq. 755] ; Valley

25. East Line, etc., E. Co. v. Eushlng, 69 E. Co. v. Lake Erie Iron Co., 46 Ohio St. 44,

Tex. 306, 6 S. W. 834. 18 N. E. 486, 1 L. E. A. 412.

26. Pennsylvana E. Co. v. Com., 3 Pa. St. 33. Central E. Co. v. Collins, 40 Ga. 582.

100, 7 Atl 368 [affirming 1 Pa. Co. Ct. 34. Oelbermann v. New York, etc., E. Co.,

214]; Com. v. Beech Creek, etc., E. Co., 1 Pa. 77 Hun (N. Y.) 332, 29 N. Y. Suppl. 545,

Co. Ct. 223 [affirmed in 3 Pa. Cas. 83, 7 holding that the New York statute of 1892

Atl. 374] ; East Line, etc., E. Co. v. State, providing that any stock corporation, except

75 Tex. 434 12 S. W. 690. moneyed corporations (banking and insur-

27. Illinois State Trust Co. v. St. Louis, anee companies), may purchase stock of

etc. E. Co. 217 HI. 504, 75 N. E. 562; other corporations, applies to railroad corn-

Pennsylvania E. Co. V. Com., 3 Pa. St. 100, panies, and is not restricted by the statute

7 Atl. 368 [affirming 1 Pa. Co. Ct. 214]. of 1890, authorizing a railroad company to

28. Illinois State Trust Co. v. St. Louis, purchase the stock of another railroad com-

etc, E. Co., 217 111. 504, 75 N. E. 562; pany of which it ia a lessee.

Kimball v. Atchison, etc., E. Co., 46 Fed. 35. Central E. Co. v. Collins, 40 Ga. 582;

888. Elkins v. Camden, 36 N. J. Eq. 5.

29. Power to hold stock in another corpora- In passing upon such transactions the

tion see, generally, Cokpoba.tions, 10 Cyc. courts will have regard to their objects and

1X07. purposes rather than the means by which

30. See Milbank v. New York, etc., E. Co., they are eflFected. Elkins v. Collins, 36

64 How. Pr. (N. Y.) 20. N. J. Eq. 5.

31. Hazelhurst 1;. Savannah, etc., E. Co., 43 36. Wehrhane v. Nashville, etc., E. Co., 42

Ga. 13; Central E. Co. v. Collins, 40 Ga. Hun (N. Y.) 660, 4 N. Y. St. 541.

582 Milbank v. New York, etc., E. Co., 64 37. Dewey v. Toledo, etc., E. Co., 91 Mich.

How. Pr. (N Y.) 20. But see Smith v. 351, 51 N. W. 1063.

[25] [VII, B, 1. e]
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one railroad company to subscribe to or purchase stock of another company,"
but the right to do so will not be implied but must be clearly conferred; ^' and
a statute authorizing a railroad company, for the purpose of forming a connection,

to aid another company in the construction of its road by means of a subscription

to its capital stock does not authorize a purchase of the stock of such company
from its stock-holders.'"' A statute authorizing a railroad company to purchase
stock in any railroad company whose line connects with its own appUes to the
purchase of stock of a foreign as well as a domestic company.*'

d. Consent and Rights of Stoek-Holders. Stock-holders of one of the con-

tracting raihoads may sue to enjoin an ultra vires sale or purchase of the road or

a controlhng interest in the stock of the company;*^ and even where the sale or
purchase is authorized by statute, it cannot be made without the consent of the
stock-holders," who may sue to enjoin its execution,** although it is held that
where the sale or purchase is authorized and there is no provision to the contrary,

the consent of a majority of the stock is sufficient.*^ Where the sale is author-
ized, stock-holders who with knowledge of the fact and terms of the sale make
no objection but acquiesce and delay until after rights of third parties have iater-

vened, will be estopped to question its validity or have it declared invaUd.*'

2. Requisites and Validity of Conveyance. The validity of a conveyance
of a railroad as affected by its formal requisites and mode of execution is governed
bj^ the general principles relating to deeds and the formal execution of corporate
contracts,*' and where the sale is authorized a conveyance executed by the proper

38. White v. Syracuse, etc., R. Co., 14 Barb.
(N. Y.) 559.

39. Hazelhurst v. Savannah, etc., E. Co., 43
Ga. 13.

40. Columbus, etc., R. Co. v. Burke, 10
Ohio Dec. (Reprint) 13S, 19 Cine. L. Bui.

27, holding further that such a statute does
not authorize a railroad company to pur-
chase the stock of a coal company which
has by its charter the right to construct a
railroad, which right it has never exercised.

41. Venner v. Atchison, etc., R. Co., 28
Fed. 581.

42. Central R. Go. v. Collins, 40 Ga. 582;
Upson County R. Co. r>. Sharman, 37 Ga.
644; Elkins v. Camden, etc., R. Co., 36 N. J.

Eq. 5; Pearsall v. Great Northern R. Co.,

161 U. S. 646, 16 S. Ct. 705, 40 L. ed. 838.
A single stock-holder may sue to enjoin

the ultra vires purchase of a controlling in-

terest in a competing line, notwithstanding
he purchased his stock after the negotiations

were begun and for the express purpose of

defeating the transaction. Elkins v. Cam-
den, etc., R. Co.. 36 N. J. Eq. 5.

43. Boston, etc., R. Corp. v. New York,
etc., R. Co., 13 R. I. 260; Mackintosh v.

Flint, etc., R. Co., 34 Fed. 582.

A, contract between two railroad companies
for the management of the business of both

by one of them upon an agreed division of

receipts and expenses does not warrant the

managing company in purchasing at the

common expense a controlling interest in a
rival line, without the consent of the stock-

holders of the other company. Nashua, etc.,

R. Co. V. Boston, etc., R. Co., 136 U. S. 356,

10 S. Ct. 1004, 34 L. ed. 363 [reversing 8

Fed. 458].
44. Mackintosh v. Flint, etc., E. Co., 34

Fed. 582.

45. Waldoborough v. Knox, etc., R. Co., 84
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Me. 469, 24 Atl. 942; Venner v. Atchison, etc.,

E. Co., 28 Fed. 581.

Where the charter authorized a sale of the
road if approved by a majority of the stock-
holders and was subsequently amended by a
provision that no contract made by the di-

rectors should be valid unless ratified "by
the stock-holders," it was held that the latter
provision was not a repeal of the former aad
that unanimous consent was not necessary,
but that a sale might be made as formerly by
the approval of a majority. Louisville, etc.,

R. Co. V. Jarvis, 87 S. W. 759, 27 Ky. L.
Rep. 986.
Under the Michigan statute a sale of a

railroad may be made by consent of two
thirds of the stock-holders, and such a sale
by a company organized after the enactment
of the statute is valid and concludes a dis-
senting stock-holder. Farmers' Loan, etc.,

Co. V. Toledo, etc., R. Co., 54 Fed. 759, 4
C. C. A. 561.

46. Emerson v. New York, etc., R. Co., 14
E. I. 555 ; Boston, etc., E. Corp. v. New York,
etc., R. Co., 13 E. I. 260.
And although a stock-holder was not noti-

fied, or present or represented at the meeting
.it which the directors were authorized to
sell, while he will not be bound by the terms
of the purchase, yet if he bought his stock
the day before the meeting from one who had
agreed to sell it to the selling company to
enable it to make the sale of the road, and
had himself been in the confidential employ-
ment of both companies, he cannot attack
the sale in equity and will be required to
transfer his stock to the purchasing company
on payment of its value, or at his election to
abide by the sale. Young r. Toledo, etc., R.
Co., 76 Mich. 485, 43 N. W. 632.
47. See Coeporations, 10 Cye. 1000 ei

seq.; Deeds, 13 Cyc. 526 et seq.
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officers and under the corporate seal of the corporation is vrinia facie valid. ^* Non-
comphance with the requirements of the statute authorizing the sale that all the

debts of the vendor shall first be paid will not invalidate the sale, where the amount
of such debts is inconsiderable and the purchasing company agrees to pay the

same.^° Where the sale is authorized the vendor company will be estopped to

deny its validity, although there were irregularities in the proceeding, if the pur-

chasing company has been permitted without objection to take possession of the

road and make improvements thereon,'" and an estoppel to question the validity

of the sale may also exist against non-consenting stock-holders " or creditors of

the company .^^

3. Property and Rights Included. The property and rights included under

a sale of a railroad or railroad property depends upon the intention of the parties

as shown by the terms and proper construction of the conveyance,^' construed

in connection with and subject to the provisions of the statute authorizing the

same.^* Generally speaking, the purchaser takes only what is described in the

deed of conveyance,^^ and in the conveyance of a railroad and its "appurtenances"

a separate road or interest therein cannot pass as an appurtenance to the road

conveyed,^' nor will land pass as appurtenant to other land, or property of the

same class or kind as appurtenant to that conveyed.^^ The sale of a railroad

does not pass the franchise of being a corporation or work a dissolution of the

company.^* In a conveyance of railroad property it is not always practicable

to require a specific description by metes and bounds of all grounds used for

depots, side-tracks, and the hke,'" and the description will be held sufScient to

Proceedings held valid.— Where the statute

authorizes a sale by consent of two thirds of

the stock-holders and this number accepts a
proposition for the sale of the road, and passes

a resolution authorizing the directors to con-

summate the same, a sale made by the presi-

dent and secretary pursuant to a resolution

of the directors is valid. Young v. Toledo,

etc., R.Co., 76 Mich. 485, 43 N. W. 632.

Recording.— Where a statute authorizing

one railroad company to purchase the fran-

chises and property of another provides that

title shall vest on the filing of a certificate

in the office of the secretary of state, a record-

ing in the records of the towns is not neces-

sary. New York, etc., R. Co. v. New York,

etc., R. Co., 52 Conn. 274.

48. Atlantic, etc., R. Co. v. St. Louis, etc.,

E. Co., 66 Mo. 228, holding further that in

such case the burden is upon any person

claiming the sale to be invalid upon the

ground that it was not assented to by the

stock-holders to establish this fact.

49. Mahaska County R. Co. v. Des Moines
Valley R. Co., 28 Iowa 437.

50. Mahaska County R. Co. v. Des Moines
Valley R. Co., 28 Iowa 437. See also Hervey

V. Illinois Midland R. Co., 28 Fed. 169.

Where a railroad company abandons the

construction of its road before completion and
sells it to another company, which constructs

a. part of the road and operates the same for

a ntimber of years without objection, the

vendor will be estopped to deny the right of

the purchasing company to complete the con-

struction of the road. Little Rock, etc., R.

Co. V. Little Rock, etc., R. Co., 36 Ark.
663.

51. See supra, VII, B, 1, d.

52. Fogg y. Blair, 133 U. S. 534, 10 S. Ct.

338, 33 L. ed. 721, holding that where one

railroad company has sold its road and fran-
chises to another, which has assumed the
debts and liabilities of the vendor company,
a creditor of the latter, who has proceeded
against the purchasing company and obtained
a judgment against it, based upon the as-
simied validity of such transfer, cannot after-

ward object that it was ultra vires.

53. Philadelphia v. Philadelphia, etc., R.
Co., 58 Pa. St. 253 [disapproving 47 Pa. St.

325] ; Farmers' Loan, etc., Co. v. Oregon, etc.,

R. Co., 58 Fed. 639; Philadelphia Inv. Co.
V. Ohio, etc., R. Co., 41 Fed. 278.

Particular instruments construed.^ On a
conveyance by a railroad company of its road
and all its property except that " not neces-
sary for or used or acquirecLfor the purpose
of operation of said railway/' land on which
the company has constructed a depot and
side-track is not within the exception but
passes by the conveyance. Fordyce v. Eapp,
131 Mo. 354, 33 S. W. 57. Where it was
agreed that the road should be delivered free
from indebtedness and the purchase of its

stock and bends was merely a means to that
end, the conveyance will be held to include
overdue coupons of the bonds included in the
sale. Farmers' Loan, etc., Co. v. Oregon, etc.,

R. Co., 58 Fed. 639.

54. Philadelphia v. Philadelphia, etc., R.
Co., 58 Pa. St. 253.

55. Philadelphia Inv. Co. v. Ohio, etc., R.
Co., 41 Fed. 378.

56. Philadelphia v. Philadelphia, etc., R.
Co., 58 Pa. St. 253.

57. Philadelphia Inv. Co. v. Ohio, etc., R.
Co., 41 Fed. 378.

58. Arthur v. Commercial, etc., Bank, 9

Sm. & M. (Miss.) 394, 48 Am. Dec. 719.

59. Fordyce v. Rapp, 131 Mo. 354, 33 S. W.
57.

[VII, B, 3]
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convey title if it is such that the property intended to be conveyed can be identi-
fied and distinguished from all other property.""

4. Rights and Liabilities of Purchasers"— a. In General. A railroad com-
pany which purchases the road of another must carry out and perform the charter
obUgations and public duties of its vendor,"^ and takes the road subject to any
limitations and conditions imposed upon the rights exercised by the grantor, "^

including any hmitation or restriction as to the rates chargeable upon the road
for transportation by the vendor.®* Special statutory exemptions or privileges
of the vendor do not, in the absence of express statutory provision, pass to the
purchasing company,"^ such as an immunity from taxation,"* or right to fix and
determine the rates for transportation, °' particularly where the charter of the
purchasing company provides that it shall be subject to all the laws applying to
railroad companies generally.'* Where the purchase of a railroad is authorized
and is made in good faith for a valuable consideration,"' the purchaser is not, in

the absence of any statutory provision or agreement to the contrary, hable for

the debts, contracts, or personal obhgations of the vendor,'" but takes the road

60. Lake Shore, etc., R. Co. v. Pittsburg,
etc., R. Co., 71 111. 38; Fordyoe v. Rapp, 131
Mo. 354, 33 S. W. 57.
61. Purchasers at foreclosure sale see in-

fra, VIII, B, 14.

Purchasing bondholders or other , creditors
see infra, VIII, B, 15.

Priorities of liens and mortgages see infra,
VIII, A, 9.

Injuries from operation of road see infra,
X, C, 3.

62. Chicago, etc., R. Co. v. Chicago, 183
111. 341, 35 N. E. 648 [affirming 83 111. App.
233]; Graham v. Chicago, etc., R. Co., 39
Ind. App. 294, 77 N. E. 57, 1055; State v.

Dodge, etc., R. Co., 53 Kan. 377, 36 Pae. 747,
42 Am. St. Rep. 295.

63. Mobile v. Steiner, 61 Ala. 559; Chicago,
etc., R. Co. V. Chicago, 183 111. 341, 58 N. E.
648 [affirming 83 III. App. 233].

64. Mobile v. Steiner, 61 Ala. 559; Camp-
bell V. Marietta, etc., R. Co., 23 Ohio St. 168.

65. Sublette v. St. Louis, etc., R. Co., 96
Mo. App. 113, 69 S. W. 745; St. Louis, etc.,

R. Co. V. Gill, 156 U. S. 649, 15 S. a. 484,

39 L. ed. 567. •
66. State v. Morgan, 28 La. Ann. 482;

Pickard v. East Tennessee, etc., R. Co., 130

U. S. 637, 9 S. Ct. 640, 32 L. ed. 1051; Mor-
gan V. Louisiana, 93 U. S. 217, 23 L. ed. 860.

See also, generally, Taxation.
67. Norfolk, etc., R. Co. v. Pendleton, 156

U. S. 667, 15 S. Ct. 413, 39 L. ed. 574; St.

Louis, etc., R. Co. v. Stevenson, 156 U. S.

667, 15 S. Ct. 484, 491, 39 L. ed. 573; Mat-
thews V. Corporation Com'rs, 97 Fed. 400.

68. Norfolk, etc., R. Co. v. Pendleton, 156

U. S. 667, 15 St. Ct. 413, 39 L. ed. 574 [af-

firming 88 Va. 350, 13 S. E. 709, 86 Va.

1004, 11 S. E. 1062].

69. Hawkins v. Georgia, etc., R. Co., 119

Ga. 159, 46 S. E. 82; Powell v. North Mis-

souri R. Co.. 42 Mo. 63.

70. Arkansas.— Sappington v. Little Rock,

etc., R. Co., 37 Ark. 23.

Georgia.— Hawkins r. Georgia Cent. R.

Co., 119 Ga. 159, 46 S. E. 82.

Kansas.— Hukle v. Atchison, etc., R. Co.

71 Kan. 251, 80 Pac. 603.
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Missouri.— Dickey v. Kansas City, etc., R.
Co., 122 Mo. 223, 26 S. W. 685; Powell v.

North Missouri R. Co., 42 Mo. 63.

New York.— Martindale v. Western New
York, etc., R. Co., 45 N. Y. App. Div. 328,

60 N. Y. Suppl. 1026, 47 N. Y. App. Div.

634, 62 N. Y. Suppl. 1142.

Texas.— Williams v. Texas Midland R. Co.,

22 Tex. Civ. App. 278, 55 S. W. 130.

Wisconsin.—^Menasha v. Milwaukee, etc.,

R. Co., 52 Wis. 414, 9 N. W. 396; Wright
V. Milwaukee, etc., R. Co., 25 Wis. 46.

United States.— Des Moines, etc., R. Co.

V. Wabash, etc., R. Co., 135 U. S. 576, 10

S. Ct. 753, 34 L. ed. 243 ; Hoard c. Chesa-
peake, etc., R. Co., 123 U. S. 222, 8 S. Ct.

74, 31 L. ed. 130; Rice v. Norfolk, etc., R.
Co., 153 Fed. 497, 82 C. C. A. 447.

See 41 Cent. Dig. tit. "Railroads," §§ 399,

400.
Implied contract "to maintain station.

—

Where a railroad company sells land for

building lots platted with reference to a sta-

tion to be established in their vicinity, any
implied contract between the purchaser of

such lots and the railroad company that the

latter will maintain the station is not, iu

the absence of statute or agreement to the

contrary, binding upon the company which
purchases the road, so as to prevent it from
removing such station or render it liable in

damages for the removal. Williams v. Texas
Midland R. Co., 22 Tex. Civ. App. 278, 55

S. W. 130.

Adoption of contract.— Where a railroad

company purchases from a coal company a
road leading to a, coal mine and contracts

to transport coal of the latter company over

the road at a certain rate, and subsequently
sells the road to another company, if the last

company for three years operates the road in

accordance with the terms of the contract of

its vendor, charging only the special rates

therein provided, it will be held to have
adopted the same, and will be bound thereby,
although it did not at the time of the pur-
chase covenant to carry out the terms of the

contract (Chicago, etc., R. Co. v. Chicago,

etc., Coal Co., 79 111. 121); and where one
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free from all contracts and claims against the vendor which do not constitute

valid liens,'' or do not run with the land or otherwise bind the property or fran-

chises purchased.'^ Such liabiUty is in some cases imposed by the statute author-
izing the sale or purchase,'^ or incorporating the purchasers,'* or is expressly
assumed by the purchaser in the contract of conveyance;'^ but where the pur-

chaser expressly assumes the debts of its predecessor, the creditors of such com-
pany do not acquire a lien upon the property but merely the right to look to the
purchasing company for payment." Where a railroad company is authorized

to purchase stock of another company it is entitled to vote upon such stock," and
will be Uable for assessments thereon.'^

b. Covenants or Conditions in Grant of Right of Way. The purchaser of a

railroad is bound by any covenants in the original grant of the right of way which
run with the land,''^ but not by covenants which do not run with the land ;

^ although
if a railroad company purchases a road with knowledge of an oral agreement on
the part of its vendor, made in consideration of a grant of the right of way to main-
tain a private crossing, it takes the road subject thereto and cannot abolish the

railroad company contracts for a joint nae
of a portion of the track of another company
upon certain terms and subsequently sells

its road, if the purchasing company continues
to use the portion of the track contracted
for it will be bound by the terms and con-
ditions of the contract (South Carolina R.
Co. V. Wilmington, etc., E. Co., 7 S. 0.

410).
Where any trust is imposed upon the prop-

erty conveyed and the purchaser takes with
knowledge thereof, it takes subject to the
performance of the trust. Thornton v. St.

Paul, etc., R. Co., 45 How. Pr. (N. Y.) 416,
holding that where a railroad company agreed
to deliver mortgage bonds as security for a
debt, a subsequent purchaser of the road
with knowledge of the agreement takes it

subject to the trust.

Contract between railroad company and
express company.—^Where a railroad company
entered into a contract by which it under-
took to grant to an express company for a
term of five years exclusive express privileges
and facilities upon the entire railroad sys-

tem of which its line formed a part and the
other roads of the "system approved the con-
tract and made an agreement among them-
selves, to which the express company was not
a party, for a division of the payments, and
the contracting railroad company was sold
and the purchaser refused to assume respon-
sibility for further performance of the con-
tract by other roads, and made a new con-
tract, it was held that the original contract
was entire and was terminated by such action
as to all the roads concerned. Smith v. Wells,
98 Fed. 375.

71. Sappington v. Little Rock, etc., R. Co.,

37 Ark. 23; Menasha v. Milwaukee, etc., R.
Co., 52 Wis. 414, 9 N. W. 396; Wright c.

Milwaukee, etc., R. Co., 25 Wis. 46.

72. Des Moines, etc., R. Co. v. Wabash, etc.,

R. Co., 135 U. S. 576, 10 S. Ct. 753, 34 L. ed.

243, holding that, although the contract in
terms provides that it or any damages from
a breach thereof shall be a continuing lien

upon the road, it is not binding upon the
purchaser where there is nothing in the

nature of the contract to make it one run-
ning with the land or chargeable upon the
road after passing into other hands.

73. Chicago, etc., R. Co. v. Lundstrom, 16
Nebr. 254, 20 N. W. 198, 49 Am. Rep. 718;
Missouri, etc., R. Co. v. Warner, 30 Tex. Civ.

App. 280, 70 S. W. 365; Winona, etc., R.
Co. v. Plainview, 143 tJ. S. 371, 12 S. Ct.

530, 36 L. ed. 191 [affirming 36 Minn. 505,
517, 32 N. W. 745, 749].
To render a company liable on promissory

notes made by another company, the fact that
defendant was authorized to purchase the
road of the company making the notes on
condition that it should pay the debts of the
latter is not sufficient, but it must further
be shown that defendant actually purchased
the road. Desmond v. St. Louis, etc., R. Co.,

77 111. 631.

Under the Ohio statute of igo2 authorizing
the purchase of a connecting or continuous
line, and providing that the purchasing com-
pany shall be subject to all the " duties, obli-

gations, and restrictions " of the former com-
pany, it is held that the duties and obliga-

tions referred to are those imposed upon rail-

road companies by the general laws of the
state, and do not include a claim for breach
of contract. Rice v. Norfolk, etc., R. Co.,

153 Fed. 497, 82 C. C. A. 447.

74. St. Louis, etc., R. Co. v. Miller, 43 111.

199.

75. Lenz v. Chicago, etc., R. Co., Ill Wis.
198, 86 N. W. 607; Hervey v. Illinois Midland
R. Co., 28 Fed. 169.

76. Hervey v. Illinois Midland R. Co., 28
Fed. 169.

77. Oelbermann v. New York, etc., R. Co.,

77 Hun (N". Y.) 332, 29 N. Y. Suppl. 545.
. 78. Smith v. Newark, etc., R. Co., 8 Ohio
Cir. Ct. 583, 4 Ohio Cir. Dee. 356.

79. Toledo, etc., R. Co. !'. Cosand, 6 Ind.
App. 222, 33 N. E. 251, holding that a cove-
nant to erect and maintain fences, cattle-

guards, and farm crossings runs with the
land and is binding upon the purchaser.

80. Dickey v. Kansas City, etc., R. Co., 122
Mo. 223, 26 _S. W. 685, holding that a cove-
nant to furnish a landowner with a perpetual

[VII. B, 4, b]
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crossing.'' Any conditions subsequent in grants of rights of way which will

defeat the estate granted should be strictly construed,^ and a sale and convey-
ance to another railroad company is not of itself a breach of a condition that the

road constructed upon the right of way shall be kept up and operated, '^ or that

the land granted shall be used for depot purposes only.** Where a railroad com-
pany is granted a mere easement for the operation of its own road, an attempted
sale of a portion of the right of way to another company for the construction of

a road thereon operates as an abandonment of that portion of the right of way.^
e. Injuries From Construction and Maintenance. The purchaser of a railroad

is not hable for injuries to property caused by the construction or maintenance
of the road which were sustained prior to the purchase,*^ or even those sustained

after the purchase if it had no notice of the existence of the defect or condition

causing the same; *^ but it wiU be hable for such damages where it continued to

use the road with knowledge of its defective condition,'* or for damages due to

a continuance of a nuisance created by the vendor," unless the nuisance was on
other property not belonging to or imder the control of the railroad company,""
and also for damages due to any acts on its own part with regard to the construc-

tion, alteration, or repair of the road."'

5. Remedies By or Against Companies. Where the statute under which the

purchase is made imposes a HabiUty upon the purchasing company for the debts

and habilities of the vendor, it need not provide any specific remedies in favor

of the creditors, but they may sue the purchasing company at common law in

debt or assumpsit as the case may be ;
"^ and where the purchasing company agrees

to assume or pay the debts and Uabihties of the vendor, such agreement consti-

tutes a direct habihty to creditors of the latter upon which they may sue; °^ and
one creditor may sue for and recover the full amount of his claim without making
the other creditors parties or suing in their behalf; ^ but although such habihty

is imposed by statute, a judgment cannot be rendered against the purchasing

company in an action brought against the vendor alone. '^ A contract between
the purchasing company and a third party who guarantees that the vendor shall

dehver the road free from all hens and encumbrances is personal to the purchasing

company, and is not enforceable in equity for the benefit of bondholders of the

vendor. "^ Where the sale is authorized a deed from one railroad company to

another, signed by the proper officer and under the corporate seal of the grantor,

is friv'ia facie vahd, and the burden is upon any one denying its vahdity on the

ground that the stock-holders had not consented to its execution to estabUsh
such invahdity; °' but where the charter of a railroad company requires that

the incorporators shall purchase the property and franchises of an existing com-
pany as a condition precedent to their organization as a corporate body, such

pass on a railroad passing over his land does 89. Culver r. Chicago, etc., R. Co., 38 'ilLo.

not run vifith the land or bind a purchaser App. 130; Brown v. Cayuga, etc., R. Co.,

of the road. 12 N. y. 486.

81. Swan i\ Burlington, etc., R. Co., 72 90. \Yayland v. St. Louis, etc., R. Co., 75
Iowa 650, 34 N. W. 457. Mo. 548.

82. Southard v. New Jersey Cent. R. Co., 91. Southern R. Co. v. Puckett, 121 Ga.
26 N. J. L. 13. 322, 48 S. E. 968.

83. Louisville, etc., R. Co. l. Covington, 2 92. St. Louis, etc., R. Co. r. Miller, 43 111.

Bush (Ky.) 526. 199, holding that where the action is upon a
84. Southard r. New Jersey Cent. R. Co., judgment an action of debt is proper.

26 N. J. L. 13. 93. Lenz v. Chicago, etc., R. Co., Ill Wis.
85. Blakely i\ Chicago, etc., R. Co., 46 198, 86 N. W. 607.

Nebr. 272, 64 N. W. 972. 94. Galveston, etc., R. Co. r. Butler, 56

86. Hammond v. Port Royal, etc., R. Co., Tex. 506.

15 S. C. 10. 95. Missouri, etc., R. Co. v. Fulmore, (Tex.

87. Peoria, etc., R. Co. v. Barton, 38 111. Civ. App. 1S94) 26 S. W. 238.

App. 469 ; Central Trust Co. v. Wabash, etc., 96. Randall i\ Detroit, etc., R. Co., 134

E. Co., 57 Fed. 441. Mich. 493, 96 N. W. 567.

88. Culver v. Chicago, etc., R. Co., 38 Mo. 97. Atlantic, etc., R. Co. v. St. Louis, etc.,

App. 130. R. Co., 66 Mo. 228.
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company must, under a plea of nul tiel corporation, show that the purchase was
made before it can recover property of the previously existing company."' Where
the purchaser of a railroad company agrees to deliver as a part of the purchase-

price certain of its own stock and bonds to a certain value, and such delivery is

not made, the vendor in suing to recover the balance of the debt is entitled to

recover the full amount, although the market value of such stock and bonds is

below par."' Where railroad properties are sold subject to certain conditions

subsequent upon the breach of which the property is to revert to the grantor, if

such conditions are not performed and the grantor does any act showing an inten-

tion to take advantage of the breach, the property is not thereafter subject to

attachment for any debt incurred by the purchaser during his possession.^

C. Leases — l. right to Make or Take Lease — a. In General. A railroad

company cannot without legislative authority lease its road to another company,^

even with the consent of all its stock-holders,^ and to constitute a vaUd lease the

lessee must have authority to take as well as the lessor to execute the lease,* and
such authority wiU not be imphed but must be clearly conferred.^ It will not

be imphed from the usual grant of powers in railroad charters," or the use of such

98. Wheadon v. Peoria, etc., R. Co., 42 111.

494.

99. Texas Western R. Co. v. Gentry, 69
Tex. 625, 8 S. W. 98.

1. Schlesinger v. Kansas City, etc., R. Co.,

132 U. S. 444, 14 S. Ct. 647, 38 L. ed. 507
laffirming 39 Fed. 741].

2. Alabama.—^Memphis, etc., R. Go. v. Grey-
son, 88 Ala. 572, 7 So. 122, 16 Am. St. Rep.
69.

District of Columhia.— Howard v. Chesa-
peake, etc., R. Co., 11 App. Gas. 300.

Indiana.— Tippecanoe County v. Lafayette,

etc., R. Co., 50 Ind. 85.

New Jersey.— Stockton v. New Jersey
Cent. R. Co., 50 N. J. Eq. 52, 24 Atl. 964, 17

L. R. A. 97.

New York.— Troy, etc., R. Co. v. Kerr, 17

Barb. 581.

Pennsijlvania.— Van Steuben v. Central R.
Co., 178' Pa. St. 367, 35 Atl. 992, 34 L. R. A.

577; Pittsburgh, etc., R. Co. v. Bedford, 81*

Pa. St. 104.

Texas.— Central R. Co. v. Morris, 68 Tex.

49, 3 S. W. 457.
United States.— Oregon R., etc., Go. v. Ore-

gonian R. Co., 143 U. S. 52, 12 S. Ct. 814,

36 L. ed. 620; Central Transp. Co. v. Pull-

man Palace Gar Co., 139 U. S. 24, 11 S. Ct.

478, 35 L. ed. 55; Oregon R., etc., Co. v.

Oregonian R. Co., 130 U. S. 1, 9 S. Ct. 409,

32 L. ed. 837 [reversing 23 Fed. 232, 10

Sawy. 464] ; Pennsylvania R. Co. v. St. Louis,

etc., R. Co., 118 XJ. S. 290, 630, 6 S. Gt.

1094, 7 S. Ct. 24, 30 L. ed. 83, 284; Thomas
V. West Jersey R. Co., 101 U. S. 71, 25 L. ed.

950.

England.— Winch v. Birkenhead, etc., R.
Co., 5 De C4. & Sm. 562, 16 Jur. 1035, 64 Eng.
Reprint 1243 ; Great Northern R. Go. v. East-
ern Counties R. Co., 9 Hare 306, 21 L. J. Ch.

837, 7 R. & Can. Gas. 643, 41 Eng. Ch. 306,
68 Eng. Reprint 520.

Canad.a.— Hinckley v. Gildersleeve, 19

Grant Ch. (U. C.) 212.

See 41 Cent. Dig. tit. "Railroads," § 404.
Effect of curative statutes.—^An ultra vires

lease made without statutory authority may

be validated by a subsequent curative statute
(Terre Haute, etc., R. Go. v. Cox, 102 Fed.
825, 42 C. C. A. 654) ; but the fact that the
legislature, after a railroad company has
made an ultra vires lease, passes a statute
forbidding the directors of the company, " its

lessees or agents," from collecting more than
a fixed sum of compensation for carrying pas-
sengers and freight, is not a ratification of

the lease or an acknowledgment of its validity
(Thomas v. West Jersey R. Co., 101 U. S.

71, 25 L. ed. 950).
3. East Anglian R. Co. v. Eastern Counties

R. Co., 11 C. B. 775, 16 Jur. 249, 21 L. J.

C. P. 23, 7 R. & Can. Gas. 150, 73 E. C. L.
775.

4. St. Louis, etc., R. Co. !'. Terre Haute,
etc., R. Co., 145 U. S. 393, 12 S. Ct. 953, 36
L. ed. 748 [affirming 33 Fed. 440] ; Penn-
sylvania R. Go. V. St. Louis, etc., R. Co.,

118 U. S. 290, 630, 6 S. Ct. 1094, 7 S. Ct.

24, 30 L. ed. 83, 284; East Anglian R. Co.

V. Eastern Counties R. Co., 11 G. B. 775, 16

Jur. 249, 21 L. J. C. P. 23, 7 R. & Can. Cas.

150, 73 E. G. L. 775.

A statute authorizing railroad companies to
make contracts " for leasing " their roads con-

fers power to either make or take leases. St.

Louis, etc., R. Co. v. Terre Haute, etc., R.
Co., 145 U. S. 393, 12 S. Ct. 953, 36 L. ed.

748 [affirming 33 Fed. 440].
5. Black V. Delaware Canal Co., 24 N. J.

Eq. 433 ; Pittsburgh, etc., R. Go. v. Bedford,
etc., R. Co., 81* Pa. St. 104; Wood v. Bed-
ford, etc., R. Co., 8 Phila. (Pa.) 94; Oregon
R., etc., Go. V. Oregonian R. Co., 130 U. 8.

1, 9 S. Ct. 409, 32 L. ed. 837 [reversing 23
Fed. 232, 10 Sawy. 464] ; Pennsylvania R.
Go. V. St. Louis, etc., E. Co., 118 U. S. 290,

630, 6 S. Ct. 1094, 7 S. Gt. 24, 30 L. ed. 83,

284.

A prohibition against consolidation cannot
be construed as authority to lease. Central,

etc., R. Co. V. Morris, 68 Tex. 49, 3 S. W.
437.

6. Pennsylvania R. Co. v. St. Louis, etc.,

R. Co., 118 U. S. 290, 630, 6 S. Ct. 1094, 7

S. Ct. 24, 30 L. ed. 83, 284.
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terms as "assigns" or "successors," ^ or from statutes authorizing the execution
of mortgages/ or authorizing railroad companies to consolidate,^ or connect with
other roads,'" or to enter into traffic or other operating contracts; '' and in the
case of express authority to lease the right must be Hmited according to the express

provisions of the statute, as in cases where the statute refers only to connecting

or continuous Unes,'^ or companies of the same state; '^ and a statute authorizing

a lease to another railroad company does not authorize a lease to an individual,"

nor does a charter provision authorizing a particular railroad company to lease

and operate other roads authorize it to lease its o-ivn road to another company.'^
Certain statutes and charter provisions have, however, been held impUedly to

authorize a lease, although not expressly so providing; '° and it has been held that

an authority granted to one company to take leases of other roads impUedly
authorizes other companies to make such leases.'' The right to lease is frequently

conferred in express terms either generally '* or as between companies of the

same state,''' or as between those whose roads form coimectiag or continuous

7. Oregon E., etc., Co. v. Oregonian R. Co.,

130 U. S. 1, 9 S. Ct. 409, 32 L. ed. 837 [re-

versmg 23 Fed. 232, 10 Sawy. 464] ; Briscoe
V. Southern Kansas E. Co., 40 Fed. 273.

8. Muntz V. Algiers, etc., E. Co., Ill La.
423, 35 So. 624, 100 Am. St. Sep. 495, 64
L. E. A. 222.

9. Archer v. Terre Haute, etc., E. Co., 102
111. 493; Tippecanoe County v. Lafayette,

etc., E. Co., 50 Ind. 85; ilills v. Central E.
Co., 41 N. J. Eq. 1, 2 Atl. 453.

10. Tippecanoe County v. Lafayette, etc.,

R. Co., 50 Ind. 85; St. Louis, etc., E. Co. f.

Terre Haute, etc., E. Co., 146 U. S. 393, 12

S. Ct. 953, 36 L. ed. 748 {affirming 33 Fed.

440].
11. Tippecanoe County v. Lafayette, 50 Ind.

85 ; St. Louis, etc., E. Co. T. Terre Haute,
etc., E. Co., 145 U. S. 393, 12 S. Ct. 953, 36

L. ed. 748 [affirming 33 Fed. 440] ; Penn-
sylvania E. Co. V. St. Louis, etc., E. Co., 118

U. S. 290, 630, 6 S. Ct. 1094, 7 S. Ct. 24, 30
L. ed. 83, 284 : Thomas r. West Jersey E. Co.,

101 U. S. 71, 25 L. ed. 950. But see Wood-
ruff V. Erie E. Co., 93 N. Y. 609; Gere v.

New Yorlc Cent., etc., E. Co., 19 Abb. N. Cas.

(N. Y.) 193; Pittsburg, etc., E. Co. v. Co-

lumbus, etc., E. Co., 19 Fed. Cas. No. 11,197,

8 Biss. 456.

12. Eel Eiver E. Co. v. State, 155 Ind. 433,
57 N. E. 388 ; Van Steuben v. Central E. Co.,

178 Pa. St. 367, 35 Atl. 992, 34 L. E. A. 577
[reversing 4 Pa. Dist. 153] ; Pittsburgh, etc.,

E. Co. V. Bedford, etc., E. Co., 81* Pa. St.

104; Wood c. Bedford, etc., E. Co., 8 PhUa.
( Pa. ) 94.

13. See infra, VII, C, 1, d.

14. Abbott V. Johnstown, etc., R. Co., 80
N. Y. 27, 36 Am. Rep. 572. See also Wood-
ruff V. Erie, etc., R. Co., 93 N. Y. 609 [revers-

ing 25 Hun 246] ; Fisher v. Metropolitan El.

R. Co., 34 Hun (N. Y.) 433.

15. Mills V. Central R. Co., 41 N. J. Eq.

1, 2 Atl. 453.

16. Woodruff V. Erie R. Co., 93 N. Y. 609;
Wormser v. Metropolitan St. E, Co., 98 N. Y.

App. Div. 29, 90 N. Y. Suppl. 714 [affirmed

in 184 N. Y. 83, 70 N. E. 1036, 112 Am. St.

Eep. 596] ; Fisher v. Metropolitan El. E. Co.,

34 Hun (N. Y.) 433; Gere v. New York
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Cent., etc.. E. Co., 19 Abb. N. Cas. (N. Y.)

193; Kaufman r. Pittsburg, etc., R. Co., 217
Pa. St. 599, 66 Atl. 1108.

In New York the statute of 1839 authoriz-

ing railroad companies to contract with other

railroad companies for the use of their re-

spective roads was held to authorize leases

(Woodruff V. Erie, etc., R. Co., 93 N. Y.

609 ; Gere v. New York Cent., etc., R. Co., 19

Abb. N. Cas. 193) ; and by the act of 1892
such authority is expressly given, the statute

providing, however, that a lease for over one
year shall not be valid unless affirmed by
the holders of two thirds of the stock (Flynn
V. Brooklyn St. R. Co., 9 N. Y. App. Div.

269, 41 N. Y. Suppl. 566 [affirmed in 158

N. Y. 493, 53 N. E. 520].
The power to purchase outright any other

railroad includes the lesser power of leasing

and operating another road for a definite

term. Kaufman v. Pittsburg, etc., R. Co.,

217 Pa. St. 599, 66 Atl. 1108.
Charter provisions.—^A lease of a railroad

may be made under a charter provision au-

thorizing the railroad company to " farm
out" its rights of transportation (Hill v.

Atlantic, etc., R. Co., 143 N. C. 539, 55 S. E.
854, 9 L. R. A. N. S. 606; State v. Rich-
mond, etc., R. Co., 72 N. C. 634; Southern
R. Co. V. North Carolina R. Co., 81 Fed.

595), or authorizing the company to "rent
or farm out " its exclusive right of trans-

portation on the road and the " privileges

thereof "
( Central R., etc., Co. v. Macon, 43

Ga. 605).
17. Kaufman v. Pittsburg, etc., R. Co., 217

Pa. St. 599, 66 Atl. 1108; Pinkerton v.

Pennsylvania Traction Co., 193 Pa. St. 229,
44 Atl. 284.

18. Ackerman v. Cincinnati, etc., R. Co.,

143 ilich. 58, 106 N. W. 558, 114 Am. St.

Rep. 640 ; State v. Montana E. Co., 21 Mont.
221, 53 Pac. 623, 45 L. E. A. 271; Boston,
etc., E. Co. I'. Boston, etc., E. Co., 65 N. H.
393, 23 Atl. 529.

19. Pence r. St. Paul, etc., E. Co., 28 Minn.
488, 11 N. W. 80; Freeman V. Minneapolis,
etc., E. Co., 28 Minn. 443, 10 N. W. 594;
Stockton (1. New Jersey Cent. R. Co., 50 N. J.

Eq. 52, 24 Atl. 964, 17 L. R. A. 97; Cinoin-
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lines; ^^ and such authority may be given either by a charter provision or a subse-

quent statute, the provisions of which are accepted by the stock-holders; ^' but
a statute of one state authorizing a railroad company to lease its road has no
extraterritorial effect and does not authorize it to lease a road owned by it in

another state.^^ A railroad company may lease a portion of its right of way or

other property for purposes which will increase or facilitate the business of the
company and not interfere with the proper performance of its public duties.^^

b. Continuous or Conneetlng Lines. In some cases the statutes expressly

authorize leases in the case of roads which form connecting or continuous Hnes.^*

Under these statutes it is not necessary that the roads should connect at their

termini so as to make one an extension of the other,^^ or that the roads should

be of the same gauge ;^" and the connection may be by means of an intervening

road which one of the contracting companies has the right to operate or use,^^

but there must be an actual connection.^^

e. Parallel or Competing Lines. In some cases the statutes expressly prohibit

nati, etc., E. Co. v. Sleeper, 5 Ohio Dec. (Re-

print) 196, 3 Am. L. Rec. 464.

Lease to consolidated company.— A statute
providing that " any railroad corporation
created by this state may lease its road to
any other railroad corporation so created

"

authorizes a lease by a domestic railroad com-
pany to a railroad company formed by the
consolidation of a domestic railroad company
and another company of a different state.

Peters v. Boston, etc., R. Co., 114 Mass.
127.

20. See infra, VII, C, 1, b.

21. Vermont, etc., R. Co. v. Vermont Cent.
E. Co., 34 Vt. I.

22. Briscoe !;. Southern Kansas R. Co., 40
Fed. 273. See also Van Steuben v. New
Jersey Cent. R. Co., 178 Pa. St. 367, 35 Atl.

992, 34 L. R. A. 577 \rcx:ersing 4 Pa. Dist.

153].
23. Michigan Cent. R. Co. v. Bullard, 120

Mich. 416, 79 N. W. 635 (holding that a
railroad company may lease a portion of its

right of way to a manufacturing company
with the view of facilitating the securing of

freight therefrom) ; G-illiland v. Chicago, etc.,

R. Co., 19 Mo. App. 411 (holding- that a
railroad company may lease a portion of its

land for the erection of a grain elevator)
;

Roby V. New York Cent., etc., R. Co., 142
N. Y. 176, 36 N. E. 1053 (holding that a
railroad company may lease a portion of its

right of way for a coal yard and trestle for

the purpose of handling and receiving coal

transported over the railroad )

.

Permitting use of land by third persons
generally see supra, V, H, 4.

24. Georgia.— Georgia R., etc., Co. t. Mad-
dox, 116 Ga. 64, 42 S. E. 315; Central R.,

etc., Co. V. Macon, 43 Ga. 605.

Kansas.— Atchison, etc., R. Co. v. Fletcher,

35 Kan. 236, 10 Pac. 596.
Nehraslca.— State v. Atchison, etc., R. Co.,

38 Nebr. 437, 57 N. W. 20, 24 Nebr. 143, 38
N. W. 43, 8 Am. St. Rep. 164.

New Jersey.— Black v. Delaware, etc.,

Canal Co., 24 N. J. Eq. 455.
Ohio.— Chapman v. Mad River, etc., R.

Co., 1 Ohio Dec. (Reprint) 567, 10 West. L. J.

399.

'Ivania.— Philadelphia, etc., R. Co.

V. Catawissa R. Co., 53 Pa. St. 20 ; Gratz v.

Pennsylvania R. Co., 41 Pa. St. 447; Wood
V. Bedford, etc., R. Co., 8 Phila. 94.

United States.— Hancock v. Louisville, etc.,

R. Co., 145 U. S. 409, 12 S. Ct. 969, 36 L. ed.

755; Eakin v. St. Louis, etc., R. Co., 8 Fed.

Cas. No. 4,236.

See 41 Cent. Dig. tit. "Railroads," § 378.

25. Hancock v. Louisville, etc., R. Co., 145

U. S. 409, 12 S. Ct. 969, 36 L. ed. 755, hold-

ing that under the Kentucky statute author-

izing leases where the roads form a " con-

tinuous line " it is not essential that the

leased road shall be an extension from either

terminus of the main line but that it may be
simply a collateral branch forming a con-

tinuous road via the junction to either ter-

minus of such main line.

26. Philadelphia, etc., R. Co. v. Catawissa
R. Co., 53 Pa. St. 20, holding that under a
statute authorizing the lease of connecting
roads a connection means either such a union
of the tracks as to admit of the passage of

cars from one road to the other or such an
intersection as to admit of the convenient
interchange of freight and passengers at the

point of intersection. But see Hampe v. Mt.
Oliver, etc., R. Co., 24 Pittsb. L. J. N. S.

(Pa.) 330.

27. Atchison, etc., R. Co. v. Fletcher, 35
Kan. 236, 10 Pac. 596.

28. Pittsburgh, etc., R. Co. v. Bedford, etc.,

E. Co., 81* Pa. St. 104.

Unfinished roads.— Wliere the statute au-
thorizing a lease provides that the roads
must be either directly or by means of inter-

secting roads " connected with each other,"

there can be no lease of an unfinished road
where no actual connection has been effected.

Pittsburgh, etc., R. Co. v. Bedford, etc., R.

Co., 81* Pa. St. 104; Wood v. Bedford, etc.,

R. Co., 8 Phila. (Pa.) 94.

Roads incorporated under special act.— The
Pennsylvania General Railroad Acts of 1861

and 1870, requiring the railroads of a lessor

and lessee to be connected, do not apply to

the special act of 1871 conferring on certain

companies the power to merge, consolidate, or
unite with anv other company. Kaufman v.

Pittsburg, etc", R. Co., 217 Pa. St. 599, 66

Atl. 1108.
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leases in the case of parallel or competing lines,^° and where the statute author-
izing a lease appUes in terms only to connecting and continuous lines, it does not
authorize a lease to a parallel and competing line,^" and in the absence of any
express prohibition it seems that such leases would be contrary to pubhc policy.^'

It has been held, however, that where there is an express statutory authority to

lease without any qualifications or restrictions the lease may be made to a parallel

and competing line,^^ and this notwithstanding there is an express prohibition

against the consohdation of such roads.^ What roads are parallel or competing
is to be determined principally by the question of competition, and to be within

the constitutional or statutory prohibitions the roads need not necessarily be
parallel in a mathematical sense or connect the same principal termini, and may
be competing by reason of their relations or connections with other roads or means
of transportation; ^ nor is it necessary that the roads should be actually engaged
in cutting rates, but it is sufficient if they are in a position to do so.^

d. Foreign Companies. Without legislative authority a raUroad company of

one state cannot lease its road to a company of another state,^" and a statute

29. state u. Mobile, etc., R. Co., 86 Miss.
172, 38 So. 732, 112 Am. St. Eep. 277; Hafer
V. Cincinnati, etc., E.. Co., 4 Ohio S. & C. PI.

Dec. 487, 29 Cine. L. Bui. 68; East Line, etc.,

K. Co. V. State, 75 Tex. 434, 12 S. W. 690.
30. Eel River R. Co. v. State, 155 Ind. 433,

57 N". E. 388.

31. Eel River R. Co. v. State, 155 Ind. 433,

57 N. E. 388. But see Gere v. New York
Cent. R. Co., 19 Abb. N. Cas. (X. Y.) 193,

holding that if the legislature has authorized
in general terms the leasing of railroads the

courts cannot declare the lease of a compet-
ing line invalid on the ground of public
policy.

32. State v. Montana R. Co., 21 Mont. 221,

53 Pac. 623, 45 L. R. A. 271; Gere r. New
York Cent. R. Co., 19 Abb. N. Cas. (X. Y.)

193.

The New York statute of 1839 has been
held to authorize a railroad company to lease

its road even to a parallel and competing
line to be operated by it (Gere v. New York,
etc., R. Co., 19 Abb. N. Cas. (N. Y.) 193),
but not to hold the same vacant and unused
(Troy, etc., R. Co. v. Boston, etc., R. Co., 86
N. Y. 107).

33. State v. Montana, etc., R. Co., 21 Mont.
221, 53 Pac. 623, 45 L. R. A. 271; G€re v.

New York Cent. R. Co., 19 Abb. N. Cas.

(N. Y.) 193. But see East St. Louis Con-
necting R. Co. f. Jarvis, 92 Fed. 735, 34
C. C. A. 639, holding that a lease of a
parallel and competing railroad for ten years

is a " consolidation " within the constitu-

tional prohibition.

Application of provisions prohibiting con-
solidation of parallel and competing lines see

tn/ra, VII, E, 2, c.

34. State f. Montana R. Co., 21 Mont. 221,

53 Pac. 623, 45 L. R. A. 271 ; Hafer i\ Cin-

cinnati, etc., R. Co., 4 Ohio S. & C. PI. Dec.

487, 29 Cine. L. Bui. 68 ; East St. Louis Con-

necting R. Co. V. Jarvis, 92 Fed. 735, 34

C. C. A. 639.

35. Hafer w. Cincinnati, etc., R. Co., 4 Ohio
S. & C. Pi. Dec. 487, 29 Cine. L. Bui. 68.

36. District of Columbia.— Howard v.

Chesapeake, etc., R. Co., 11 App. Cas. 300.
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Illinois.— Archer c. Terre-Haute, etc., E,
Co., 102 111. 493.

liew Jersey.— Black r. Delaware, etc.,

Canal Co., 24 N. J. Eq. 455.

Ohio.— Ohio, etc., R. Co. i'. Indianapolis,

etc., R. Co., 3 Ohio Dec. (Reprint) 458, 5

Am. L. Reg. N. S. 733.

United States.— Pennsylvania R. Co. v. St.

Louis, etc., R. Co., 118 U. S. 290, 6 S. Ct.

1094, 30 L. ed. 83, 118 U. S. 630, 7 S. Ct. 24,

30 L. ed. 284.

See 41 Cent. Dig. tit. "Railroads," § 387.

In Ohio by statute a railroad company in-

corporated in that state may lease its road
to other companies of that state but not to a
railroad company created by the laws of an-

other state. Cincinnati, etc., R. Co. r.

Sleeper, 5 Ohio Dec. (Reprint) 196, 3 Am. L.

Rec. 464.

In New Jersey the statute of 1880 author-
ized leases to either domestic or foreign rail-

road companies, but the provision as to for-

eign companies was repealed by the act of

1885, which expressly prohibits any lease to

a foreign company until the assent of the
legislature thereto has been obtained, which
latter statute is not unconstitutional. Stock-
ton V. New Jersey Cent. R. Co., 50 K. J. Eq.
52, 24 Atl. 964, 17 L. R. A. 97.
Tinder the Minnesota statute of 1878, pro-

viding that any Iowa railroad company may
extend its road into the state of Minnesota
and shall have and possess all the powers, .

franchises, and privileges of railroad com-
panies incorporated under the general laws
of that state, provided such non-resident com-
pany shall first file a true copy of its articles

of incorporation with the secretary of that
state, a jMinnesota company cannot lease its

road to an Iowa company until the latter has
complied with the provisions of the statute.
Freeman i'. Minneapolis, etc., E. Co., 28 Minn.
443, 10 N. W. 594.
In New Hampshire the statute of 1883 pro-

vides that " railroad corporations created by
the laws of other states, operating roads
within this state, shall have the same rights
for the purposes of . . leasing . . . roads
as if created by the laws of this state." Bos-
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authorizing leases to other companies of the same state confers no authority for

a lease to a foreign company.^' Such authority must also be conferred upon
each of the contracting companies by their charters or the laws of the states

creating them.^* It has been held, however, that a lease to a company of another
state may be made under a general authority to lease to another railroad com-
pany,^^ and in some cases the statutes authorizing the lease apply in express

terms to companies of other states,*" or to such companies in cases where their

roads form a connecting and continuous hne.^ Where a statute authorizes leases

to domestic companies but expressly prohibits leases to foreign companies, the

prohibition cannot be evaded by interposing as a nominal lessee a domestic com-
pany which is in fact owned and controlled by a foreign company.""-

e. Consent of Stock-Holders. A railroad company has no right to make a
lease of its road without the consent of its stock-holders,*' and frequently the

statutes so provide," and also prescribe the number of stock-holders who must
consent.*^ The consent of the stock-holders must be obtained by a vote at a

regular meeting and not by an informal consultation of them separately; *" but
in the absence of evidence to the contrary it will be presumed that the meeting
was properly held .and that the proceedings were regular and vaUd.*^ In the

absence of any provision as to the number it has been held that a lease may be
authorized by a majority,*^ but elsewhere it has been held that aU of the stock-

holders must concur/" and that the legislature cannot authorize the execution
of a lease by a majority against the will of a dissenting minority,^" even where

ton, etc., R. Co. v. Boston, etc., R. Co., 65
N. H. 393, 23 Atl. 529.
37. Freeman v. Minneapolis, etc., E. Co., 28

Minn. 443, 10 N. W. 594; Black v. Delaware,
etc., Canal Co., 24 N. .J. Eq. 455.

38. St. Louis, etc., R. Co. v. Terre Haute,
etc., R. Co., 145 U. S. 393, 12 S. Ct. 953, 36
L. ed. 748 \_affirming 33 Fed. 440] ; Penn-
sylvania R. Co. V. St. Louis, etc., R. Co., 118

U. S. 290, 6 S. Ct. 1094, 30 L. ed. 83, 118
U. S. 630, 7 S. Ct. 24, 30 L. ed. 284.

39. Boston, etc., R. Co. v. Boston, etc., R.
Co., 65 N. H. 393, 23 Atl. 529; Day v.

Ogdensburgh, etc., R. Co., 107 N. Y. 129, 13

N. E. 765. But see Freeman v. Minneapolis,
etc., R. Co., 28 Minn. 443, 10 N. W. 594.

40. Ackerman v. Cincinnati, etc., R. Co.,

143 Mich. 58, 106 N. W. 558, 114 Am. St.

Rep. 640; St. Louis, etc., R. Co. v. Terre
Haute, etc., R. Co., 145 U. S. 393, 12 S. Ct.

953, 36 L. ed. 748 [affirming 33 Fed. 440].
41. Atchison, etc., R. Co. v. Fletcher, 35

Kan. 236, 10 Pac. 596; Sturges v. Knapp, 31

Vt. 1 ; Pittsburg, etc., R. Co. v. Columbus,
etc., R. Co., 19 Fed. Cas. No. 11,197, 8 Biss.

456.

42. Stockton v. New Jersey Cfnt. R. Co.,

50 N. J. Eq. 52, 24 Atl. 964, 17 L. R. A. 97.

43. Mills V. New Jersey Cent. R. Co., 41
N. J. Eq. 1, 2 Atl. 453; In re Opinion of

Judges, 120 N. C. 623, 28 S. E. 18; Boston,
etc., R. Corp. v. New York, etc., E. Co., 13
R. I. 260; Stevens r. Davison, 18 Gratt.
(Va.) 819, 98 Am. Dee. 292. But see Bev-
eridge v. New York, etc., R. Co., 112 N. Y.
1, 19 N. B. 489, 2 L. R. A. 648, holding that
where a railroad company is authorized by
statute to lease its road, and the statute does
not prescribe the manner of making it, it

may be made by the directors without the
consent or ratification of the stock-holders.
44. Henry v. Pittsburg, etc., R. Co., 5 Ohio

S. & C. PI. Dec. 41, 2 Ohio N. P. 118; St.

Ix)uis, etc., R. Co. v. Terre Haute, etc., R. Co.,

145 U. S. 393, 12 S. Ct. 953, 36 L. ed. 748
[affirming 33 Fed. 440] : Rogers v. Nashville,
etc., R. Co., 91 Fed. 299, 33 C. C. A. 517;
Peters v. Lincoln, etc., R. Co., 14 Fed. 319, 4
McCrary 269.
An agreement to lease made before con-

struction of the road cannot be enforced un-
less subsequently ratified by the stock-holders.
Peters v. Lincoln, etc., R. Co., 14 Fed. 319, 4
McCrary 269.
The fact that the directors agreed upon

the terms of the lease before submitting the
question to the stock-holders, where no such
preliminary agreement was necessary under
the statute, does not affect the validity of
the lease if duly authorized by the stock-
holders. Jones V. Concord, etc., R. Co., 67
N. H. 234, 30 Atl. 614, 68 Am. St. Rep. 650.
45. Black »;. Delaware, etc., Canal Co., 24

N. J. Eq. 455; Continental Ins. Co. v. New
York, etc., R. Co.. 187 N. Y. 225, 79 N. E.
1026 [afflrming 103 N. Y. App. Div. 282, 93
N. Y. Suppl. 27] ; Rogers v. Nashville, etc.,

R. Co., 91 Fed. 299, 33 C. C. A. 517; Peters
V. Lincoln, etc., R. Co., 14 Fed. 319, 4 Mc-
Crary 269.

46. Stevens v. Davison, 18 Gratt. (Va.)
819, 98 Am. Dec. 692; Peters v. Lincoln, etc.,

R. Co., 12 Fed. 513, 2 McCrary 275.
47. Hill V. Atlantic, etc., R. Co., 143 N. C.

539, 55 S. E. 854, 9 L. R. A. N. S. 606.
48. Waldoborough v. Knox, etc., R. Co., 84

Me. 469, 24 Atl. 942 ; O'Neill v. Hestonville,
etc., R. Co., 9 Pa. Dist. 2.

49. Mills V. New Jersey Cent. R. Co., 41
N. J. Eq. 1, 2 Atl. 453.

50. Dow V. Northern R. Co., 67 N. H. 1, 36
Atl. 510. But see Black v. Delaware, etc.,

Canal Co., 24 N. J. Eq. 455, holding that the
state may, under the right of eminent do-
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the right is reserved to alter or amend the charter.^' Non-consenting stock-
holders may sue in equity to enjoin the execution of the lease, ^^ or any operation
thereunder, and to have it declared invahd,'^ provided such objection is season-
ably made; ** but the consent of the stock-holders, although required by law, is

for their personal benefit and may be waived by them,^^ or the right to object

that the lease was made without their consent barred by laches,^' and this not-

withstanding the statute provides that without such consent the lease shall not
be perfected," or sha,ll be nuU and void.'* A stock-holder who voted for the lease

cannot afterward dissent.^'

f. Modlfleation, Beseission, or Termination. The power to enter into a lease

will imphedly authorize the companies by mutual consent subsequently to modify
its terms or cancel it; "" but the same consent of the stock-holders as is necessary

for the authorization of a lease in the first instance is essential to authorize a
subsequent modification of its terms, °^ or its rescission. °^ Where a railroad com-
pany has made a lease which is ultra vires and void, it may rescind or abandon it

at any time,°^ and ought to do so at the earhest opportunity.°^ In the absence

of fraud one of the companies is not entitled to a decree for the canceUation of a
lease merely because its directors have been guUty of an error of judgment in

regard to its terms,^ and where the lease is not void but merely voidable, the

main, authorize a lease ty less tTian the
whole number of stock-holders, provision be-

ing made for compensating the dissenting
Btock-holders for the value of their stock.

51. Dow V. Northern R. Co., 67 N. H. 1, 36
Atl. 510. But see Durfee v. Old Colony, etc.,

E. Co., 5 Allen (Mass.) 230.
52. Black v. Delaware, etc. Canal Co., 24

TS. J. Eq. 455.
53. Dow V. Northern E. Co, 67 N. H. 1, 36

Atl. 510; ilills ji. New Jersey Cent. R. Co.,

41 N. J. Eq. 1, 2 Atl. 453.
54. Mills V. New Jersey Cent. R. Co., 41

N. J. Eq. 1, 2 Atl. 453, holding that a delay
of fifty-four days is not such laches as to

bar an action to annul the lease.

55. St. Louis, etc., R. Co. v. Terre Haute,
etc., R. Co., 145 U. S. 393, 12 S. Ct. 953, 36
Ia ed. 748 {affirming 33 Eed. 410] ; Eakin v.

St Louis, etc., E. Co, 8 Fed, Cas. No.
4,236.

56. Boston, etc., E. Co. «. Boston, etc., E.
Co., 65 N. H. 393, 23 Atl. 529; Hill v. At-
lantic, etc., E. Co., 143 N. C. 539, 55 S. E.

854, 9 L. R. A. N. S. 606; Boston, etc., E.

Co. V. New York, etc., E. Co., 13 R. I. 260;
St. Louis, etc., E. Co. v. Terre Haute, etc.,

R. Co., 145 U. S. 393, 12 S. Ct. 953, 36 L. ed.

748 [affirming 33 Fed. 410] ; Eakin v. St.

liouis, etc., E. Co., S Fed. Cas. No. 4,236.

If the lease is iinauthorized and there-

fore ultra vires and void, stock-holders who
did not consent thereto are not estopped by
lapse of time or the receipt of benefits under
the lease to sue to have it declared invalid

and annulled. Tippecanoe County B. Lafay-
ette, etc.. E. Co., 50 Ind. 85.

57. Eakin v. St. Louis, etc., R. Co., 8 Fed.

Cas. No. 4,236.

58. St. Louis, etc., E. Co. v. Terre Haute,
etc., R. Co., 145 U. S. 393, 12 S. Ct. 953, 36

L. ed. 748 [affirming 33 Fed. 410].

59. Boston, etc., R. Co. v. Graham, 179

Mass. 62, 60 N. E. 405, holding that even

under a statute authorizing a lease by a

vote of the majority of stock-holders and pro-
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viding that any stock-holder may dissent

within a specified time, arid that in such case

the lessee shall acquire such stock at its

valuation, stock-holders who voted for the

lease cannot file a dissent under the statute

and require the lessee to purchase their

stock.

60. Harknesa v. Manhattan R. Co., 54 N. Y.
Super. Ct. 174; Henry v. Pittsburg, etc., R.
Co., 5 Ohio S. & C. PI. Dec. 41, 2 Ohio N. P.

118.

61. March P. Eastern R. Co., 43 N. H. 515;
Continental Ins. Co. v. New York, etc., E. Co.,

187 N. Y. 225, 79 N. E. 1026 [affirming 103
N. Y. App. Div. 282, 93 N. Y. Suppl. 27];
Metropolitan El. E. Co. v. Manhattan El. R.
Co., 11 Dalv (N. Y.) 373; Henry v. Pitts-

burg, etc., R. Co., 5 Ohio S. & C. PI. Dec.
41, 2 Ohio N. P. 118.

Number of stock-holders.— It has been held
that a modification of the terms of a, lease

may be authorized by a majority of the
stock-holders (Harkness v. Manhattan R. Co.,

54 N. Y. Super. Ct. 174. But see March v.

Eastern E. Co., 43 N. H. 415), or by a two-
thirds vote of all the stock (Continental Ins.

Co. i;. New York, etc., R. Co., 187 N. Y. 225,
79 N. E. 1026 [affirming 103 N. Y. App. Div.
282, 93 N. Y. Suppl. 27] )

.

Where the directors may authorize the lease
in the first instance without the consent of
the stock-holders, as is held under a par-
ticular New York statute, they may also,
withoxit such consent, modify the terms of
the lease and reduce the amount of the rent
contracted for. Beverldge v. New York, etc.,

R. Co., 112 N. Y. 1, 19 N. E. 489, 2 L. R. A.
648.

63. Henry v. Pittsburg, etc., R. Co., 5 Ohio
S. & C. PI. Dec. 41, 2 Ohio N. P. 118.

63. Thomas v. West Jersey R. Co., 101
U. S. 71, 25 L. ed. 950.

64. Thomas v. West Jersey E. Co., 101
U. S. 71, 25 L. ed. 950.

65. Jesup V. Illinois Cent. R. Co., 43 Fed.
483.
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right to a rescission may be lost by laches or acquiescence." So also a lessee

desiring to rescind the lease for fraud or breach of warranty must act promptly
upon discovering the fraud or breach." Where the lease provides in case of a
breach of any of its covenants for a right of reentry by the lessor, and a termina-

tion of the rights and interests of the lessee, any breach of such covenants entitles

the lessor to maintain an action for its forfeiture; °^ but a forfeiture will not be
declared where the lessor did not elect to so declare it at the time of the breach,

and the covenant was afterward performed by the lessee prior to the institution

of suit.^" The lessor must also perform any covenants on its part, but the court

will not, upon its failure to do so, decree a rescission of the lease if such a decree

would be inequitable, but will require the lessor specifically to perform its agree-

ment within a reasonable time.™ A decree for the sale of a portion of the leased

road to satisfy a mortgage made prior to the lease is not while unexecuted such

an eviction of the lessee by paramount title as to entitle the lessee to a rescis-

sion,'^ nor will the appointment of a receiver, who is merely a receiver of the rents

and profits due from the. lessee and is under instruction not to interfere with the

lessee's possession, have such effect." It is competent for a state to provide

that a foreign railroad company shall not enjoy a lease of a railroad ia such

state until it acquires it in conformity to the statutes, and that a failure to con-

form to the statutes shall be a ground for forfeiture of the lease. '^

2. Requisites and Validity— a. In General. The validity of a railroad lease

with respect to its formal requisites and mode of execution is governed by the
principles relating to leases and the formal execution of corporate contracts gen-
erally,'* and any statutory requirements must be complied with; '^ but it wUL
be presumed, in the absence of evidence to the contraiy, that all the proceedings

of the directors and stock-holders were regular and valid," and although irregular.

66. Barr v. New York, etc., E. Co., 125
N. Y. 263, 26 N. E. 145 [reversing 52 Hun
555, 5 N. Y. Suppl. 623]; Jesup v. Illinois

Cent. R. Co., 43 Fed. 483.

67. Knickerbocker Trust Co. v. O'Rourke
Engineering Constr. Co., 124 N. Y. App. Div.

210, 108 N. Y. Suppl. 707, holding further

that the lessee of railroad cars waives any-

right to disaffirm the lease for breach of

warranty, where without attempting to re-

scind or suggesting any ground justifying a
rescission, it makes an arrangement for sub-

leasing cars not needed by it.

68. South Carolina, etc., R. Co. v. Augusta
Southern R. Co., Ill Ga. 420, 36 S. E. 593.

69. South Carolina, etc., R. Co. v. Augusta
Southern R. Co., Ill Ga. 420, 36 S. E. 593.

70. Pittsburg, etc., R. Co. v. Colimibus, etc.,

R. Co., 19 Fed. Cas. No. 11,197, 8 Biss. 456.

71. Pittsburg, etc., R. Co. v. Colimibus, etc.,

R. Co., 19 Fed. Cas. No. 11,197, 8 Biss.

456.

73. Pittsburg, etc., R. Co. v. Columbus, etc.,

R. Co., 19 Fed. Cas. No. 11,197, 8 Biss.

456.

73. Louisiana, etc., R. Co. v. State, 75 Ark.

435, 88 S. W. 559, holding, however, that the

Arkansas statute of 1901, providing for the

forfeiture of such a lease if not made in con-

formity with the statute, is not retroactive.

74. See Cobpokations, 10 Cyc. 1000 et seq.;

Lattdlobd and Tenant, 24 Cyc. 894 et seq.

Consent of stock-holders see supra, VII, C,

1, e.

Power of subcommittee.— Where the execu-
tive committee of a railroad company appoint

from their number a subcommittee to confer
with a similar committee from another com-
pany and agree upon the terms of a lease,
and report the same to the executive com-
mittee, the subcommittee has no right to
make a contract binding upon the company,
and the casual presence at such meeting and
assent of other members of the executive
committee, who with the subcommittee would
constitute a majority thereof, will not make
the agreement signed by the subcommittee a
contract binding upon the company. Dows
V. Chicago, etc., R. Co., 7 Fed. Cas. No. 4,048.
Although a lease is not signed if it was re-

duced to writing 'and acted upon and par-
tially performed by both parties it must be
considered as binding as if signed. Farmers'
Loan, etc., Co. v. St. Joseph, etc., E. Co., 2
Fed. 117, 1 McCrary 247.

75. Ohio, etc., R. Co. v. Indianapolis, etc.,

R. Co., 3 Ohio Dec. (Reprint) 458, 5 Am.
L. Reg. 733; Rue v. Missouri Pao. E. Co.,
74 Tex. 474, 8 S. W. 533, 15 Am. St. Rep.
852; Kent Coast R. Co. v. London, etc., E.
Co., L. R. 3 Ch. 656, 19 L. T. Rep. N. 8.
174, 16 Wldy. Rep. 1027.
Acknowledgment.— A lease by one railroad

company to another for a term of more than
three years must be legally acknowledged.
Ohio, etc., R. Co. d. Indianapolis, etc., E. Co.,

3 Ohio Deo. (Eeprint) 458, 5 Am. L. Eeg.
733.

An unrecorded lease of cars is valid as be-
tween the parties. Meyer v. Western Oar Co.,
102 U. S. 1, 26 L. ed. 59.

76. Hill V. Atlantic, etc., E. Co., 143 N. C.

[VII, C, 2, a]
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the acts done, if within the powers of the company, may be subsequently rati-

fied." The right to operate a railroad and take tolls therefrom is not necessarily

of a corporate character, so as to render a lease to an individual invahd ; '' and
where a statute permits railroad companies to lease their roads to other railroad

companies, a lease to a private individual while not expressly authorized is not
void upon grounds of public policy. '° A lease procured through fraud or col-

lusion or by directors who are pecuniarily interested in both companies is void-

able,*" but is not absolutely void,^' and may be ratified,*^ which may be by
acquiescence or conduct inconsistent with any right or intention to avoid it.*' If

the lease is strictly ultra vires as being beyond the corporate powers of the company
it is void.'* A lease of a railroad is not invalid because executed pursuant to a

scheme that another corporation shall own the stock of the lessee,*^ but a pro-

vision in the lease that the lessor renounces all its duties to the pubHc vitiates

the lease.*' Any conditions in the lease imposed by the lessor which would pre-

vent the lessee from properly performing its public duties as a common carrier

are contrary to public policy and void,*' but if the conditions are conditions sub-

sequent the lessee takes the road free from the illegal condition.** Where a rail-

road company by a single instrument, the provisions of which are, however, separate

and distinct, contracts to sell its road and until it can make a good title thereto

free from encumbrances, to lease it to the purchaser, the lease if authorized is

vaUd, although the contract of sale may be ultra vires.**

b. Rent and Term of Lease. A railroad company may lease its road for a
term longer than the period of its corporate existence where the charter is subject

to renewal.™ Power to lease includes the power to fix the rent and the manner
in which it shall be paid,"' and the lessee may agree as rent to pay or guarantee

539, 55 S. E. 854, 9 L. R. A. N. S. 606;
Oregon R. Co. v. Oregon E., etc., Co., 28 Fed.

505.

77. Oregon R. Co. v. Oregon R., etc., Co.,

28 Fed. 505.

78. Middlebury Bank v. Edgerton, 30 Vt.
182.

79. Woodruff v. Erie, etc., R. Co., 93 N. Y.
609 [reversing 25 Hun 246].

80. Barr v. New York, etc., R. Co., 125
N. Y. 263, 26 N. E. 145 [reversing 52 Hun
555, 5 N. Y. Suppl. 623].

The right to avoid a lease made by com-
mon directors is in the corporation and not
the minority stock-holders. Continental Ins.

Co. V. New York, etc., R. Co., 187 N. Y. 225,

79 N. E. 1026 [affirming 103 N. Y. App. Div.

282, 93 N. Y. Suppl. 27].
81. Continental Ins. Co. v. New York, etc.,

R. Co., 187 N. Y. 225, 79 N. E. 1026 [affirm-

ing 103 N. Y. App. Div. 282, 93 N. Y. Suppl.

27]; Barr v. New York, etc., R. Co., 125

N. Y. 263, 26 N. E. 145 [reversing 52 Hun
555, 5 N. Y. Suppl. 623]; Jesup v. Illinois

Cent. R. Co., 43 Fed. 483.

82. Continental Ins. Co. v. New York, etc.,

R. Co., 187 N. Y. 225, 79 N. E. 1026 [affirm-

ing 103 N. Y. App. Div. 282, 93 N. Y. Suppl.

27].

83. Barr v. New York, etc., R. Co., 125

N. Y. 263, 26 N. E. 145 [reversing 52 Hun
555, 5 N. Y. Suppl. 623].

84. Thomas r. West Jersey R. Co., 101

U. S. 71, 25 L. ed. 950.

Lease of stock-yards.—A lease by a railroad

company of its stock-yards to one of its own
agents, the company agreeing to pay him for
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loading and unloading stock, for which he
was to furnish forage to be charged against
shippers and collected by him, is void under
the Missouri statute prohibiting officers or
employees of railroad companies to be inter-

ested in furnishing supplies to such com-
panies or in the business of transportation
of freight or passengers over the roads owned
or operated by them. Rue v. Missouri Pac.
R. Co., 74 Tex. 474, 8 S. W. 533, 15 Am. St.

Rep. 852.

85. Flynn v. Brooklvn City R. Co., 9 N. Y.
App. Div. 269, 41 N. Y. Suppl. 566 [affirmed
in 158 N. Y. 493, 53 N. E. 520].

86. Anderson r. Union Terminal R. Co.,

161 Mo. 411, 61 S. W. 874.
87. Metropolitan Trust Co. D. Columbus,

etc., R. Co., 95 Fed. 18.

88. Metropolitan Trust Co. v. Columbus,
etc., R. Co., 95 Fed. 18.

89. U. S. Trust Co. v. Mercantile Trust Co.,

88 Fed. 140, 31 C. C. A. 427 [affirming 80
Fed. 18].

90. Gere v. New York Cent., etc., R. Co.,

19 Abb. N. Cas. (N. Y.) 193; Union Pac.
R. Co. V. Chicago, etc., R. Co., 163 U. S. 564,

16 S. Ct. 1173, 41 L. ed. 265 [affirming 51

Fed. 309, 2 C. C. A. 174 (affirming 47 Fed.

15)].
91. Day v. Ogdensburgh, etc., R. Co., 107

N. Y. 129, 13 N. E. 765; Gere v. New York
Cent., etc., E. Co., 19 Abb. N. Cas. (N. Y.)
193; Henry v. Pittsburg, etc., R. Co., 5 Ohio
S. &. C. PI. Dee. 41, 2 Ohio N. P. 118; Sidell

V. Missouri Pac. E. Co., 78 Fed. 724, 24
C. C. A. 216; Hazard v. Vermont, etc., E.
Co., 17 Fed. 753.
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the payment of the interest on the bonds of the lessor during the term of the
lease, '^ or a part of the principal of such bonds annually/' or the entire amount
thereof at the expiration of the lease; °* and where the rent is to be paid in the

form of dividends or interest on bonds, it may be made payable directly to the
stock-holders or bondholders instead of to the lessor company to be distributed

by it."^ An agreement to pay rent to a third company does not make the lease

void for want of consideration, where such company owns substantially aU of

the stock and bonds of the lessor."'

e. Subletting or Assignment., The legislative authority of a railroad com-
pany to lease its road passes to the lessee as a part of the franchise, in the absence
of any provision to the contrary in the lease; "' and the lessee may, in the absence
of statute, sublet or assign the lease,'* except where it contains a covenant to the
contrary; "^ but the relation between the lessor and lessee being one of privity,

both of contract and estate, the lessee cannot avoid its liabiUty by an assignment
of the lease/ A contract right acquired by one railroad company to use a portion

of the track of another passes to the lessee of its road as an appurtenance thereto,

in the absence of any provision in the contract against its assignment.^ An
assignment of a lease of a railroad must be in writing,' but the validity of the
assignment is not affected by the insolvency of the assignee.* Where the road of

a company which has leased certaia trackage and terminal facilities is sold imder
foreclosTire, if its successor and the lessor continue to act under the lease and
recognize it as valid and binding between them, the former will be bound thereby
without any formal assignment.^

d. Who May Question Validity. If a lease, although iMra vires, is not in

violation of any statute or contrary to public policy, it seems that only the immedi-
ate parties thereto, the compaiues or the stock-holders who are parties by repre-

sentation, may question its validity upon the ground of a want of authority to

make it.' Its vaUdity may be attacked by stock-holders against whom no prin-

ciple of estoppel exists,' but not by mortgage bondholders who stand upon a

security taken in express subjection to the lease.* A third person not a party
to the lease who has entered into a valid contract with the lessee for services to

be rendered by the latter, and received the benefit thereof, cannot, in an action

upon such contract, plead as a defense that the lessee was operating imder a void
lease; " and in an action by the lessor and lessee to enjoin a third company from
constructing a competing liae without legislative authority, the fact that the
lease was not acknowledged and recorded as required by statute cannot be set

up by defendant.*" Where the lease is unauthorized and contrary to public

92. Day v. Ogdensburgh, etc., R. Co., 107 1. Frank v. New York, etc., E. Co., 7 N. Y.
N. Y. 129, 13 N. E. 765; Gere v. New York St. 814.

Cent., etc., R. Co., 19 Abb. N. Gas. (N. Y.) 2. Philadelpbia, etc., R. Co. v. Catawissa
193; Eastern Townships' Bank v. St. Johns- E. Co., 53 Pa. St. 20.

bury, etc., R. Co., 40 Fed. 423. 3. Frank v. New York, etc., E. Co., 7 N. Y.
93. Day v. Ogdensburgh, etc., E. Co., 107 St. 814.

N. Y. 129, 13 N. E. 765. 4. Frank v. New York, etc., E. Co., 7 N. Y.
94. Gere v. New York Cent., etc., E. Co., St. 814.

19 Abb. N. Cas. (N. Y.) 193. 5. Jacksonville, etc., E. Co. v. Louisville,
95. ^tna Ins. Co. v. Albany, etc., E. Co., etc., R. Co., 150 111. 480, 37 N. E. 924 [af-

156 Fed. 132. firming 47 Til. App. 414].
96. Union Pac. R. Co. v. Chicago, etc., R. 6. Vermont, etc., R. Co. v. Vermont Cent.

Co., 163 U. S. 564, 16 S. Ct. 1173, 41 L. ed. R. Co., 34 Vt. 1.

265 [affirming 51 Fed. 309, 2 C. C. A. 174 7. Memphis, etc., R. Co. v. Grayson, 88
{affirming 47 Fed. 15)]. Ala. 572, 7 So. 122, 16 Am. St. Eep. 69;
97. Georgia E., etc., Co. v. Maddox, 116 Ga. Tippecanoe County v. Lafayette, etc., E. Co.,

64, 42 S. E. 315. 50 Ind. 85.

98. Philadelphia, etc., E. Co. v. Catawissa 8. Vermont R. Co. v. Vermont Cent. E. Co.,

E. Co., 53 Pa. St. 20. 34 Vt. 1.

99. Terre Haute, etc., E. Co. v. Peoria, etc., 9. Southern Pac. R. Co. v. U. S., 28 Ct. CI.

R. Co., 61 111. App. 405; Boston, etc., E. Co. 77.

V. Boston, etc., R. Co., 65 N. H. 393, 23 Atl. 10. Pennsylvania R. Co. v. National E. Co.,

529. 23 N. J. Eq.' 441.
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policy the state by its attorney-general may sue in equity for preventive relief

and is not confined to an action at law to forfeit the charter."

e. Estoppel to Deny Validity. While there is some conflict of authority as

to the appUcation of the doctrine of estoppel in the case of corporate contracts

generally, where the contract is vLtra vires," the weight of authority as to rail-

road leases is that if the lease is strictly idtra vires it is void and cannot be made
good by ratification or estoppel/^ and that, although the contract has been partly

executed and one company has enjoyed benefits thereunder, it is not estopped

to set up its invaUdity in an action to enforce a covenant in the lease," or to recover

rents due according to the terms of the lease; ^^ but the rule is otherwise where
the lease is authorized and the alleged invaUdity consists onlj^ in some iiTegularity

or informality in its execution or ratification by the stock-holders,^® or where i';

is merely voidable as on account of the conflicting pecuniary interests of common
directors in both companies.*' A stock-holder who voted for the lease will be
estopped to attack its vahdity as long as the company remains committed thereto,

but not after it has been formally repudiated as invaJid by a subsequent meeting

of the stock-holders.*'

3. Construction and Operation— a. In General. In construing railroad

leases the general rules in regard to the construction of leases and contracts gen-

erally apply.*' The contract must be so construed as to carry out the intention

11. Stockton V. New Jersey Cent. R. Co., 50
N. J. Eq. 52, 24 Atl. 964, 17 L. R. A.
97.

13. See CoBPOBATiONS, 10 Cye. 1146 et seq.

13. See infra, VII, C, 6, e.

14. Central Transp. Co. c. Pullman's
Palace Car Co., 139 U. S. 24, 11 S. Ct. 478,
35 L. ed. 55.

15. Oregon E., etc., Co. v. Oregonian R.
Co., 145 U. S. 52, 12 S. Ct. 814, 36 L. ed.

620; Oregon E., etc., Co. v. Oregonian E. Co.,

130 U. S. 1, 9 S. Ct. 409, 32 L. ed. 837;
Central Transp. Co. v. Pullman's Palace-Car
Co., 139 U. S. 24, 11 S. Ct. 478, 35 L. ed.

55. But see Camden, etc., E. Co. v. May's
Landing, etc., E. Co., 48 N. J. L. 530, 7 Atl.

523; Woodruff ;;. Erie E. Co., 93 N. Y. 609
[reversing 25 Hun 246].

'

Recovery independent of contract see in-

fra, VII, C, 6, e.

16. Himiphreys v. St. Louis, etc., E. Co., 37
Fed. 307.

17. Bair v. New York, etc., E. Co., 125
N. Y. 263, 26 N. E. 145 [reversing 52 Hun
555, 5 N. Y. Suppl. 623]; Jesup v. Illinois

Cent. E. Co., 43 Fed. 483.

18. Memphis, etc., E. Co. v. Grayson, 88
Ala. 572, 7 So. 122, 16 Am. St. Eep. 69.

19. See CoNTBACTS, 9 Cyc. 577; Landlord
AND Tenant, 24 Cyc. 914.

Particular contracts constreed.—Where
one railroad company leased its road to

another, which agreed to equip it with en-

gines, cars, etc., and to give as favorable

accommodation to its business as if they

owned it, and to run regular trains and also

extra trains when required, for which last

they should be allowed "the actual cost of

running the same," it being further agreed

that the lessees should collect the revenues

of the leased road, and before paying them to

the lessors take out a certain sum semiannu-

ally for running the trains over their road,

and a certain proportion of the balance for

[VII, C, 2. d]

the use of their road by such trains, it was
held that the " actual cost " of the extra
trains included only money actually paid out

and not a proportion of the expense of the
lessee's road or the wear and tear on its

tracks. Lexington, etc., E. Co. v. Fitchburg
E. Co., 9 Gray (Mass.) 226. A lease does
not vest the lessee with authority of its own
motion to put in force unexecuted franchises

of construction and appropriation vested in

the lessor, where it does not expressly so

provide, but on the contrary impliedly . re-

serves such right to the lessor, the lease pro-

viding that the lessor might, at the request
of the lessee, execute every corporate power,
which the lessor might then or thereafter put
in force to enable the lessee to enjoy all tha
rights, privileges, etc., of the premises de-

mised. Lewis V. Philadelphia, etc., E. Co.,

39 Leg. Int. (Pa.) 13. Where a railroad
company which guaranteed the bonds of

another company with a right of subrogation
to the mortgage lien further agreed " either

to furnish equipment for the operation of

said road, or to lease and operate the same
on terms to be agreed upon between them,"
this stipulation cannot be construed as a

contract to lease for a rental sufficient to pay
the interest on the guaranteed bonds. Dows
V. Chicago, etc., E. Co., 7 Fed. Cas. No. 4,048.

Where a lease stipulated that if the lessor

should become dissatisfied with the reserved
rent and his claim was not adjusted he might
apply to " the chancellor of the state of New
York, for the time being," to appoint ap-

praisers, it was held that the parties must
have intended the court of chancery and not
the mere personal incumbent of the chancel-

lorship and that the supreme court having
subsequently succeeded to the powers and
duties of the court of chancery, the appli-

cation must be to this tribunal. New York-
Cent. E. Co. r. Saratoga, etc., E. Co., 39 Barb.
(N. Y.) 289.
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of the parties,^" wliich must be gathered from the instrument as a whole/' and
in case of doubt by reference to the subject-matter, situation of the parties, and
circumstances and conditions existing at the time of its execution.^^ The prac-

tical construction given to the contract by the parties as shown by their subse-

quent acts is also a material factor in determining their intention.^^ Where
there is no uncertainty or ambiguity the terms of the contract as expressed therein

must govern,^* and in the absence of anything to show a contrary intention, the

words used will be construed according to their ordinary and popular sense.

^

The lease must also be construed with reference to the objects proposed by the

existing charters of the companies at the time it was made.^' An agreement in

the lease to submit differences to arbitration does not permit one of the parties

which has invoked the jurisdiction of a court of equity to hmit such jurisdiction and
to prevent the court from determining all the equities between the parties relative

to the subject-matter," or affect the right of stock-holders to sue where the dis-

pute is not between the companies but between the stock-holders and the com-
panies?^ A lease made without legislative authority does not ifso facto dissolve

the corporation,^" or release a subscriber to its stock from his subscription,^" or

affect the liability of the company to be sued upon a habihty incurred prior to

the lease.^'

b. Nature of Contract. It is frequently important to determine both as

affecting the right to execute and the rights and HabiUties resulting therefrom,

whether a particular contract is in fact a lease,'^ and this must be determined

20. In re New York Cent. E. Co., 49 N. Y.
414 [reversing 49 Barb. 501] ; Southern E.
Co. V. Franklin, etc., E. Co., 96 Va. 693, 32

S. E. 485, 44 L. E. A. 297; Jesup v. Illinois

Cent. E. Co., 43 Fed. 483.

21. Marcli v. Eastern E. Co., 43 N. H. 515

;

Mt. Morris i. King, 77 Hun (N. Y.) 18, 28
N. Y. Suppl. 281; Southern E. Co. •;;. Frank-
lin, etc., E. Co., 96 Va. 693, 32 S. E. 485,

44 L. R. A. 297; Chicago, etc., E. Co. v.

Denver, etc., E. Co., 143 U. S. 596, 12 S. Ct.

479, 36 L. ed. 277 [modifying and affirming

45 Fed. 304].
22. Massachusetts.— Eastern E. Co. v.

Rogers, 124 Mass. 527.

Michigan.— Pere Marquette E. Co. u. Wa-
bash E. "Co., 141 Mich. 215, 104 N. W. 650.

'New Hampshire.—^March v. Eastern E. Co.,

43 N. H. 515.

'New York.— In re New York Cent. E. Co.,

49 N. Y. 414 [reversing 49 Barb. 501].

Ohio.— Henry v, Pittsburg, etc., E. Co., 5

Ohio S. & C. Pi. Dec. 41, 2 Ohio N. P. 118.

Virginia.— Southern E. Co. v. Franklin,

etc., E. Co., 96 Va. 693, 32 S. E. 485, 44
L. E. A. 297.

'United States.— Chicago, etc., E. Co. v.

Denver, etc., E. Co., 143 U. S. 596, 12 S. Ct.

479, 36 L. ed. 277 [modifying and affirming

45 Fed. 304]; Jesup v. Illinois Cent. E. Co.,

43 Fed. 483.

England.— West London E. Co. v. London,

etc., E. Co., 11 C. B. 327, 17 Jur. 301, 22

L. J. C. P. 117, 7 R. & Can. Cas. 477, 73

E. C. L. 327.

See 41 Cent. Dig. tit. " Railroads," S 417.

Covenant for repairs.— Where the lease of

a railroad with all its appurtenances and
equipment provides that the lessee shall re-

turn the road at the expiration of the lease

in as good repair as when leased, natural

wear only excepted, it must be construed as

[26]

requiring the lessee to keep and return the

road in good running condition and to renew
any structures which might become unsafe
for use through accident or decay. Sturges
V. Knapp, 31 Vt. 1.

23. Lewistou, etc., E. Co. v. Grand Trunk
R. Co., 97 Me. 261, 54 AU. 750; Vermont,
etc., R. Co. V. Vermont Cent. R. Co., 34 Vt.

1 ; Grand Trunk Western R. Co. v. Chicago,

etc., E. Co., 141 Fed. 785, 73 C. C. A. 43.

24. Pennsylvania Co. v. Erie, etc., E. Co.,

108 Pa. St. 621.

25. Michigan Cent. E. Co. v. Pere Mar-
quette E. Co., 128 Mich. 333, 87 N. W.
271.

26. March v. Eastern R. Co., 43 N. H. 515.

27. Chamberlain v. Connecticut Cent. E.
Co., 54 Conn. 472, 9 Atl. 244.

28. March v. Eastern R. Co., 43 N. H. 515.

29. Troy, etc., E. Co. v. Kerr, 17 Barb.
(N. Y.) 581.

30. Ottawa, etc., E. Co. v. Black, 79 III.

262; Hays v. Ottawa, etc., E. Co., 61 111.

422; Troy, etc., R. Co. v. Kerr, 17 Barb.
(N. Y.) 58L
31. U. S. V. Little Miami, etc., R. Co., 1

Fed. 700.

32. South Carolina, etc., E. Co. v. Augusta
Southern E. Co., 107 Ga. 164, 33 S. E. 36;
U. S. Eolling Stock Co. v. Potter, 48 Iowa
56; Ohio, etc., E. Co. v. Indianapolis, etc.,

E. Co., 3 Ohio Dec. (Eeprint) 458, 5 Am.
L. Eeg. N. S. 733; Great Northern E. Co.

u. Eastern Counties R. Co., 9 Hare 306, 21

L. J. Ch. 837, 7 R. & Can. Cas. 643, 41 Eng.
Ch. 306, 68 Eng. Reprint 520.

Particular contracts construed and held to

constitute a lease see the following cases:

Rome E. Co. v. Chattanooga, etc., E. Co., 94

Ga. 422. 21 S. E. 69; Louisville, etc., E. Co.

V. Illinois Cent. E. Co., 174 111. 448, 51 N. E.

824; Michigan Cent. E. Co. v. Pere Marquette

[VII, C, 3, b]
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not by the name given to it by the parties or the terms used but by its essential

character.'^ So where railroad companies have power to enter into certain con-
tracts but not to lease, an instrument, although termed a lease, may be valid as

a traffic or other operating contract;^* while on the other hand, in the absence
of statute, any contract is unauthorized which is in substance and effect a lease,

although it is not so called,^^ or it is expressly stipulated that it shall not be regarded
as such.'"

e. Subletting or Assignment. In accordance with the rules relating to leases

generally,'' if the conveyance is of the entire interest of the lessee it is an assign-

ment of the lease, but if of only a part of the unexpired term, it is a sub-

lease,'' whatever may be the form or language of the instrument,'* and if the

transfer affects only a part of the leased property but passes the entire interest

of the lessee in such portion, it is an assignment pro tantof A company in pos-

session other than the lessee will be presumed to be in possession as the assignee

of the term,*' but is not estopped from showing that it is not an assignee.^ An
assignment of the lease creates a privity of estate between the original lessor

and the assignee,^ and the assignee is bound by covenants in the original lease

which run with the land,** including the covenants to pay rent;*^ but there is

no privity of contract between the original lessor and the assignee,*" and between
the original lessor and a sublessee there is no privity either of contract or estate,*'

E. Co., 128 Mich. 333, 87 N. W. 271 ; March
V. Eastern R. Co., 43 N. H. 515; Vermont,
etc., R. Co. V. Vermont Cent. R. Co., 34 Vt.
1; Thomas v. West Jersey R. Co., 101 U. S.

71, 25 L. ed. 950. Contracts held not to be
a lease see the following cases: Turner v.

Potter, 56 Iowa 251, 9 N. W. 208; U. S.

Rolling Stock Co. v. Potter, 48 Iowa 56;
South Carolina, etc., R. Co. v. Carolina, etc.,

R. Co., 93 Fed. 543, 35 C. C. A. 423.
33. U. S. Rolling Stock Co. v. Potter, 48

Iowa 56; Union Pac. R. Co. v. Chicago, etc.,

R. Co., 163 U. S. 564, 16 S. Ct. 1173, 41
L. ed. 265 [affirmiTig 51 Fed. 309, 2 C. C. A.
174 {affirming 47 Fed. 15)].
34. St. Joseph, etc., R. Co. v. St. Louis,

etc., R. Co., 135 Mo. 173, 36 S. W. 602, 33
L. R. A. 607; Union Pac. R. Co. v. Chicago,
etc., R. Co., 163 U. S. 564, 16 S. Ct. 1173,

41 L. ed. 265 [affirming 51 Fed. 309, 2

C. C. A. 174 {affirming 47 Fed. 15)].
35. Ohio, etc., R. Co. v. Indianapolis, etc.,

R. Co., 3 Ohio Dec. (Reprint) 458, 5 Am.
L. Reg. N. S. 733; London, etc., R. Co. v.

London, etc.. R. Co., 4 De G. & J. 362, 5 Jur.
N. S. 801, 28 L. J. Ch. 521, 7 Wkly. Rep.
591, 61 Eng. Ch. 284, 45 Eng. Reprint 140;
Winch V. Birkenhead, etc., R. Co., 5 De G.
6 Sm. 562, 16 Jur. 1035, 64 Eng. Reprint
1243; Great Northern R. Co. v. Eastern
Counties R. Co., 9 Kare 306, 21 L. J. Ch. 837,

7 R. & Can. Cas. 643, 41 Eng. Ch. 306, 68

Eng. Reprint 520.

36. Great Northern R. Co. i\ Eastern Coun-
ties R. Co., 9 Hare 306, 21 L. J. Ch. 837, 7

R. & Can. Cas. 643, 41 Eng. Ch. 306, 68 Eng.
Reprint 520.

37. See Landlord and Tenant, 24 Cyc. 962
et seq.

38. Indiana.— Indianapolis, etc., Union r.

Cleveland, etc., R. Co., 45 Ind. 281.

Missouri.— St. Joseph, etc., R. Co. v. St.

Louis, etc.. R. Co., 135 Mo. 173, 36 S. W.
602, 33 L. R. A. 607.

[VII, C, 3, b]

Kew Hampshire.— Boston, etc., R. Co. v.

Boston, etc., R. Co., 65 N. H. 393, 23 Atl. 529.
iS'ew York.— Stewart v. Long Island R. Co.,

102 N. Y. 601, 8 N. E. 200, 55 Am. Rep.
844; Frank v. New York, etc., R. Co., 7
N. Y. St. 814.

Texas.— Gulf, etc., R. Co. v. Settegast, 79
Tex. 256, 15 S. W. 228.

See 41 Cent. Dig. tit. "Railroads," §§ 419,
431.

39. St. Jo.?eph, etc., R. Co. v. St. Louis,

etc., R. Co., 135 Mo. 173, 36 S. W. 602, 33
L. R. A. 607; Boston, etc., R. Co. r. Boston,
etc., R. Co., 65 N. H. 393, 23 Atl. 529.
The fact that a different rent is reserved

in the second lease will not prevent its oper-

ating as an assignment, where it transfers tne

entire interest of the original lessee. Stewart
V. Long Island R. Co., 102 N. Y. 601, 8 N. E.

200, 55 Am. Rep. 844.

40. Boston, etc., R. Co. v. Boston, etc., R.

Co., 65 N. H. 393, 23 Atl. 529.

41. Ecker v. Chicago, etc., R. Co., 8 Mo.
App. 223; Frank v. New York, etc., R. Co.,

7 N. Y. St. 814.

42. Frank v. New York, etc., R. Co., 7

N. Y. St. 814.

43. St. Joseph, etc., R. Co. r. St. Louis,

etc., R. Co., 135 Mo. 173. 36 S. W. 602, 33

L. R. A. 607 ; Stewart r. Long Island R. Co.,

102 N. Y. 601, 8 N. E. 200, 55 Am. Rep.
844; West Virginia, etc., R. Co. !'. Mclntire,
44 W. Va. 210, 28 S. E. 696.

44. Stewart v. Long Island R. Co., 102
N. Y. 601, 8 N. E. 200, 55 Am. Rep. 844;
West Virginia, etc., R. Co. i'. Mclntire, 44
W. Va. 210, 28 S. E. 696.

45. Stewart v. Long Island R. Co., 102
N. Y. 601. 8 N. E. 200, 55 Am. Rep. 844;
Frank v. New York, etc., R. Co., 7 N. Y.

St, 814.

46. Frank r. New York, etc., R. Co., 7
N. Y. St. 814.

47. St. Joseph, etc., R. Co. r. St. Louis,
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and the sublessee is not bound by covenants in the original leaSe unless it has
contracted to be so.''^ A covenant against subletting or assignment cannot be
evaded by any indirect proceeding, such as the assignment by the lessee of the
entire gross eamiags, with an agreement to continue to operate the road under
the direction of the assignee; *' but a covenant against subletting or assignment
is not broken by giving another a mere license to use the leased property,^" and
where one railroad company leases to another a portion of its right of way on
which to construct the road of the latter, the lease being to the lessee and to " its

successors and assigns forever," and another clause provides that the lessee shall

not assign or sublet any of the rights granted, the latter clause will be construed

as only preventing an assignment of such rights, separate from the road of the

lessee and not to prevent their passing to an assignee of the lessee's road as a part

thereof .^^ Although a lease provides that it shall not be assignable, if the assignee

takes and operates the road under and by virtue of the lease it must be held to

have assumed the duty imposed thereby upon the lessee to operate the road.^^

Where one railroad company leases the road of another and agrees to assume
a lease taken by the latter of a third road, whether such assumption apphes to

the whole term of the assumed lease or only to the part thereof covered by the term
of the second will depend upon the intention of the parties as shown by a proper

construction of the contract.^^

d. Property Bights and Franchises Included. The property rights and
franchises included in the lease must be determined by the terms and proper

construction of the contract,^* which, however, will be presumed to include what-
ever rights and property of the lessor are necessary for the operation of the road
and the proper exercise of the rights granted.^* A lease of a railroad with all

its appurtenances includes a contract right acquired by the lessor to use a portion,

of the track of a third company.^'
e. Rents and Advances.^' Where there are express provisions in the lease

as to the amoiint or method of computing the rent and the time and manner of

payment, the rights and Uabilities of the companies must be determined by a

proper construction of the contract/' and if no particular amount is stipulated

etc., E. Co., 135 Mo. 173, 36 S. W. 602, 33 E. Co. v. Denver, etc., E. Co., 143 U. S. 596,

L. E. A. 607. 12 S. Ct. 479, 36 L. ed. 277 [moatfying and
48. Missouri, etc., E. Co. v. Keahey, 37 affirming 45 Fed. 304].

Tex. Civ. App. 330, 83 S. W. 1102. Lands included.— Where the lease in terms
49. Boston, etc., E. Co. v. Boston, etc., E. includes all the lands " upon and across

Co., 65 N. H. 393, 23 Atl. 529. which its said railroad, or any part thereof,

50. Pence v. St. Paul, etc., E. Co., 28 Minn. or its machine shop, vi^arehouses, freight or

488. 11 N. W. 80. passenger depots or buildings, are construc-

51. Minneapolis, etc., E. Co. v. St. Paul, ted," it includes all lands acquired for use in

etc., E. Co., 35 Minn. 265, 28 N. W. 705. operating the road, and without which the

52. Schmidt v. Louisville, etc., E. Co., 101 use of the road or any part thereof would be
Ky. 441, 41 S. W. 1015, 19 Ky. L. Eep. 666, less convenient and valuable, although not
38 L. E. A. 809. absolutely necessary. In re New York Cent.

53. Jesup V. Illinois Cent. E. Co., 43 Fed. E. Co., 49 N. y. 414 [reversing 49 Barb. 501].

483, holding that where the A company 55. Chicago, etc., E. Co. v. Denver, etc.,

leased the road of the B company for forty E. Co., 143 U. S. 596, 12 S. Ct. 479, 36

years and then leased its own road to the C L. ed. 277 [modifying and affirming 45 Fed.

company for twenty years, the C company 304].

agreeing to assume the lease of the B road, 56. Philadelphia, etc., E. Co. v. Catawissa
the agreement will be construed as applying E. Co., 53 Pa. St. 20.

only during the continuance of the second 57. Validity of lease as affected by pro-

lease, where the road of the A company is a visions in regard to rents see supra, VII, C,

connecting link between the C road and the 2, b.

B road, without which the latter would be 58. Eastern E. Co. v. Eogers, 124 Mass.

of no use to the C company. 527; Cincinnati, etc., E. Co. v. Indiana, etc.,

54. Gray ;;. Massachusetts Cent. E. Co., E. Co., 44 Ohio St. 287, 7 N. E. 139; Henry y.

171 Mass. 116, 50 N. E. 549; Norwich, etc., Pittsburg, etc., E. Co., 5 Ohio S. & C. PI. Dec.

E. Co. V. Worcester, 147 Mass. 518, 18 N. E. 41, 2 Ohio N. P. 118; Vermont, etc., E. Co.

409 ; In re New York Cent. E. Co., 49 N. Y. v. Vermont Cent. E. Co., 34 Vt. 1 ; iEtna

414 [reversing 49 Barb. 501] ; Chicago, etc., Ins. Co. v. Albany, etc., E. Co., 156 Fed. 132.

[VII, C, 3, e]
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a promise to pay whatever is a reasonable amount will be implied.'' A failure

on the part of the lessor to perform an independent covenant does not affect the

liability of the lessee for the agreed rent.™

4. Rights of Stock-Holders."* Stock-holders may sue to enjoin the execution

of an imauthorized lease, °^ or to have it declared invalid and canceled, "^ or to

enforce any right growing out of the lease and affecting their interests where
the company refuses to do so,"* but not otherwise.^ Where by statute a certain

proportion of the stock-holders may authorize a lease, the minority cannot defeat

the right on the ground that the lease would impair the market value of the stock

or prevent the payment of dividends on the common stock during the term of

the lease; ®" but the stock-holders have a right to insist that the terms of the lease

as agreed upon in so far as they affect their iaterests shall be carried out."' If the

lease was authorized and not centraiy to public policy and is objected to only

upon the ground of beiag prejudicial to the rights of stock-holders, it cannot be
attacked by stock-holders who voted to approve it, but only by the dissenting

minority,"* and stock-holders having a right to object must not be guilty of laches

in asserting their objection."® An agreement by the lessee to pay a rental which
"wiU produce a certaia dividend on the stock of the lessor does not constitute a
contract to which the holders of such stock arc parties or privies, so as to entitle

them to maintain an action therefor against the lessee.'"

5. Rights of Creditors and Bondholders. It seems that a railroad company
in debt cannot transfer its entire property by lease so as to prevent the applica-

tion of the property at its full valte to the satisfaction of its debts," or lease its

xoad to a particular creditor to be operated by him iadefinitely, according to his

own discretion and for his own benefit.'^ A lease naay be made upon such terms
as to constitute an assignment for the benefit of creditors," in which case" any
provisions for preference if forbidden by law are void; ''*' but where a lease is

Division of earnings.—^A provision of a
lease that the lessee " shall, in each and
every year of the term demised, pay or cause
to be paid to said [lessor], in the manner
and at times hereinafter specified, thirty per-
ceutum of the gross earnings of the demised
property," is not one for the payment of
rental but for the division of the earnings
of the property, as earnings; and under it

thirty per cent of such earnings become in
equity the property of the lessor at once upon
their receipt, being held by the lessee in trust
for the purpose specified la the lease. Terre
Haute, etc., R. Co. v. Cox, 102 Fed. 825, 42
C. C. A. 654.

59. Rome R. Co. v. Chattanooga, etc., R.
Co., 94 Ga. 422, 21 S. E. 09.

60. Henry i-. Pittsburg, etc., R. Co., 5 Ohio
S. & C. PI. Dec. <ri, 2 Ohio N. P. 118.

61. Necessity for consent of stock-holders

and rights of the dissenting minority see

supra, VII, C, 1, e.

62. Winch r. Birkenhead, etc., R. Co., 5
De G. & Sm. 562, 16 Jur. 1035, 64 Eng. Re-
print 1243.

63. Tippecanoe County v. Lafayette, etc.,

R. Co., 50 Ind. 85.

64. Henry v. Pittsburg, etc., R. Co., 5 Ohio
S. & C. PI. Dec. 41, 2 Ohio N. P. 118.

65. Flynn p. Brooklyn City R. Co., 9 N. Y.
App. Div. 269, 41 N. Y. Suppl. 566 [affirmed
in 158 N. Y. 493, 53 N. E. 520].

66. Middletown v. Boston, etc., R. Co., 53
Conn. 351, 5 Atl. 706, where the charter pro-

Tided that no dividend should be declared on

[Vn, C, 8, e]

the common stock until after a seven per
cent annual dividend on the preferred stock>

and the rent stipulated for in the lease was
only sufficient to produce a four per cent

dividend on the preferred stock.

67. March v. Eastern R. Co., 43 N. H. 515,

holding further that to entitle stock-holders

to equitable relief it is not necessary to

charge any fraud or collusion on the part
of the directors, but that it is suflBeient that
the directors have misinterpreted the rights

growing out of the lease.

68. Boston, etc., R. Co. v. Boston, etc., R.
Co., 65 N. H. 393, 23 Atl. 527.

69. Boston, etc., R. Co. v. Boston, etc., R.
Co., 65 N. H. 393, 23 Atl. 527; Hill v. At-

lantic, etc., R. Co., 143 N. C. 539, 55 S. E.

854. 9 L. R. A. N. S. 606.

70. Beveredge v. New York El. R. Co., 112

N. Y. 1, 19 N. E. 489, 2 L. R. A. 648.

71. See Chicago, etc., R. Co. v. Chicago
Third Is^at. Bank, 134 U. S. 276, 10 S. Ct.

550, 33 L. ed. 900.

73. Cleveland, etc., R. Co. v. La Crosse,

etc., R. Co., 5 Fed. Cas. No. 2,887, holding

that such lease will be declared invalid at

the suit of other creditors.

73. Bittenbender v. Sunbury, etc., R. Co.,

40 Pa. St. 269; Lucas v. Sunbury, etc., R.

Co., 32 Pa. St. 458.

Lease held not to be an assignment in trust

for benefit of creditors with preferences see

Gratz r. Pennsylvania R. Co., 41 Pa. St. 447.

74. Bittenbender v. Sunbury, etc., R. Co.,

40 Pa. St. 269.
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authorized an objection that it would impair the rights of bondholders or creditors

can be made only by them and not by a stock-holder.'^ A judgment after a lease

does not of its own right defeat the lease or deprive the lessee company of its

interest or possession, but operates against the lessor and the interest retained

in the leased road.'' Where a railroad company has authority to lease its road
a statute authorizing it to mortgage the road will not be construed as impUedly
prohibiting a lease, but the lease will be enjoined at the instance of the mortgage
trustee, where its terms are prejudicial to the rights of creditors as secured by
the statute authorizing the mortgage." If the lessee covenants to discharge

all valid liens, creditors having such liens may sue in equity to enforce their pay-
ment,'^ and rents due under a lease are subject to garnishment by creditors of

the lessor." Where simultaneously with the execution of a lease, and as part

of the same transaction, certain mortgages and agreements are made for the benefit

of bondholders, a trustee for such bondholders may sue to compel the lessee

specifically to perform its agreement to operate the road,*" or to recover damages
for the breach of conditions of the lease; ''^ but where the trustee in such an action

for the benefit of bondholders recovers judgment against the lessee, the fact

that the lessee denied the breach and resisted a recovery will not prevent it from
asserting as owner of a portion of such bonds its right to a fro rata share of the

recovery.*^

6. Rights and Liabilities of Lessor and Lessee— a. In General. The rights,

duties, and habilities of the lessor and lessee as between themselves, in so far as

they are provided for in the lease, must be governed by the terms and proper

construction of that contract;'^ and where the lease specifies the duties and lia-

bihties of each, neither company is restricted in any manner not provided in the

contract, but may obtain new legislative grants and avail itself of any new powers
which will not interfere with the due operation of its contract with the other

company.** The lessee ordinarily, with respect to the leased property, succeeds

to all the rights and franchises of the lessor,'^ and in its operation of the leased

75. Middletowu v. Boston, etc., R. Co., 53 81. Louisville, etc., R. Co. v. Schmidt, 112
Conn. 351, 5 Atl. 706. Ky. 717, 66 S. W. 629, 23 Ky. L. Rep. 2097.

76. Chicago, etc., R. Co. v. Chicago Third 82. Louisville First Nat. Bank v. Louis-
ITat. Bank, 134 C. S. 276, 10 S. Ct. 550, 33 ville, etc., R. Co., 79 S. W. 280, 25 Ky. L.

L. ed. 900. Rep. 2051.
77. Phillips V. Eastern R. Co., 138 Mass. 83. Georgia, etc., R. Co. v. Southern R.

122. Equipment Co., 107 Ga. 186, 33 S. E. 184;
78. Chicago, etc.^ R. Co. v. Chicago Third Lexington, etc., R. Co. v. Fitchburg R. Co.,

Nat. Bank, 134 U. S. 276, 10 S. Ct. 550, 33 9 Gray (Mass.) 226; Catawissa R. Co. v.

L. ed. 900 [affirming 26 Fed. 820], holding Philadelphia, etc., R. Co., 168 Pa. St. 544, 32
further that where a railroad company in Atl. 62, 3 Pa. Dist. Ill, 14 Pa. Co. Ct. 280,

debt leases its road and property to another 34 Wkly. Notes Cas. 11'; Southern R. Co. v.

company, which agiees to pay all judgment Franklin, etc., R. Co., 96 Va. 693, 32 S. E.
liens against the lessor and to complete the 485. 44 L. R. A. 297.
road, and the two companies execute a deed Construction and operation of lease see

of trust to secure bonds of the lessor, the supra, VII, C, 3.

proceeds of which are received by the lessee Set-off in action on covenants.— Where a
and partly used for its own benefit, the lessee railroad lease provides that the lessee shall
is in equity liable for debts which existed pay annually from the gross earnings a cer-

against the lessor before the lease, although tain sum to keep up the organization of the
they were not reduced to judgment. lessor, the lessee being compelled to operate

79. Milwaukee, etc., R. Co. v. .Brooks Loco- the road until the termination of the lease,

motive Works, 121 U. S. 430, 7 S. Ct. 1094, and furnish the means necessary therefor, it

30 L. ed. 995, holding that where the leased cannot set ofiF against the amount set apart
road is operated by a mortgage trustee of to keep up the lessor's organization the
the lessee, without assuming or taking any amount of a judgment which it holds against
assignment of the lease, the obligation to pay the lessor. Louisville, etc., R. Co. v. Cumber-
for such use is to the lessor and the amount land, etc., R. Co., 54 S. W. 5, 55 S. W. 884,
due subject to garnishment. 21 Ky. L. Rep. 1126, 1409.

'80. Schmidtz ;;. Louisville, etc., R. Co., 101 84. March v. Eastern R. Co., 43 N. H. 515.

Ky. 441, 41 S. W. 1015, 19 Ky. L. Rep. 666, 85. Canton );. Canton Cotton Warehouse
38 L. R. A. 809. Co., 84 Miss. 268, 36 So. 266, 65 L. R. A.

[VII, C, 6, a]
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road is not bound by any limitations in its own charter with respect to the rates

which it is permitted to charge upon its own road;"" but it succeeds to no greater

rights than those of the lessor," and must in operating the leased road be governed

by the charter of the lessor.*' So also where a company of one state leases a road

in another state it is subject to local legislation in that state in the same manner
as the lessor would have been if no lease had been made.*° The lessee also succeeds

to the charter obligations of the lessor and the necessity of performing its pubUc
duties."" It must operate the leased road," and keep it in repair,"^ and cannot

abandon or cease to operate any part thereof/' or change its location."* It must
also furnish all necessary rolhng stock and equipment for its proper operation

and for the transportation of both freight and passengers/^ and may be com-
pelled by mandamus to so,"° or enjoined from abandoning any of its public duties."

So also where the lease expressly or by clear impUcation provides that the lessee

shall operate the road, it may be compelled specifically to perform its agreement,"*

and if an action at law would not afford adequate redress the court will compel

it to operate the road for the term of the lease, although it cannot be operated

except at a loss; "" but where the lease or contract for the use of trackage and

561; Pennsylvania R. Co. v. Sly, 65 Pa. St.

205 ; London, etc., R. Co. v. South Eastern
R. Ob., 8 Exch. 584, 22 L. J. Exeh. 193.

86. Palm i;. New York, etc., R. Co., 60
N. Y. Super. Ct. 162, 17 N. Y. Suppl. 471;
Pennsylvania R. Co. v. Sly, 65 Pa. St. 205.

87. State v. Mobile, etc., R. Co., 86 Miss.

172, 38 So. 732, 122 Am. St. Rep. 277.

88. Chicago v. Evans, 24 111. 52; Pennsyl-
vania R. Co. V. Sly, 65 Pa. St. 205; Mc-
Candless v. Richmond, etc., R. Co., 38 S. C.

103, 16 S. E. 429, 18 L. R. A. 440.

89. Buffalo Stone, etc., Co. v. Delaware,
etc., R. Co., 130 N. Y. 152, 29 N. E. 121

[affirming 7 N. Y. Suppl. 604] ; McCandless
V. Richmond, etc., R. Co., 38 S. C. 103, 16

S. E. 429, 18 L. R. A. 440; Stone r. Illinois

Cent. R. Co., 116 U. S. 347, 6 S. Ct. 348, 388,

1191, 29 L. ed. 650.

90. Illinois.— People v. St. Louis, etc., R.
Co., 176 111. 512, 52 N. E. 292, 35 L. R. A.
666.

Massachusetts.— Nichols v. Boston, etc., R.
Co., 174 Mass. 379, 54 N. E. 881.

Mississippi.— State v. Mobile, etc., R. Co.,

86 Miss. 172, 38 So. 732, 122 Am. St. Rep.
277.

New York.— Buffalo Stone, etc., Co. v.

Delaware, etc., R. Co., 130 N. Y. 152, 29
N. E. 121 [affirming 7 N. Y. Suppl. 604].

Pennsylvania.— Com. i-. Pennsylvania R.
Co., 117 Pa. St. 637, 12 Atl. 38 [reversing 2

Pa. Co. Ct. 3911; Mullen v. Philadelphia
Traction Co., 4 Pa. Co. Ct. 164, 20 Wkly.
Notes Cas. 203.

See 41 Cent. Dig. tit. "Railroads," § 423.

The lessee is liable to indictment for fail-

ing to restore a highway to its former con-

dition as required by the charter of the

lessor. Com. v. Pennsylvania R. Co., 117

Pa. St. 637, 12 Atl. 38 "[reversing 2 Pa. Co.

Ct. 391].
The duty to pave and repair streets on

which the road is located, imposed upon the

lessor by its charter, is also • by the accept-

ance of a lease of the road imposed upon tlie

lessee so as to render it liable to the public

for an injury due to the omission of such

[VII, C, 6, a]

duty. Mullen i;. Philadelphia Traction Co.,

4 Pa. Co. Ct. 164, 20 Wkly. Notes Cas. 203.

Accommodations at stations.—^A railroad

company using a station under a rental con-

tract with another company is liable for fail-

ing to provide certain conveniences and ac-

commodations at the station under a statute

requiring " each railroad and railway corpo-

ration operating a line of railway in the state

of Texas for the transportation of passen-

gers " to provide and maintain the same.

State V. Southern Kansas R. Co., (Tex. Civ.

App. 1907) 99 S. W. 167.

91. People r. St. Louis, etc., R. Co., 176
111. 512. 52 N. E. 292, 35 L. R. A. 656.

92. Miller v. New York Cent. R. Co., 125

N. Y. 118, 26 N. E. 35 [reversing 3 N. Y.
Suppl. 245].
93. State v. Mobile, etc., R. Co., 86 Miss.

172, 38 So. 732, 122 Am. St. Rep. 277.

94. State v. Mobile, etc., R. Co., 86 Miss.

172, 38 So. 732, 122 Am. St. Rep. 277.
Change of location of track on right of way.— Where one railroad company leases to an-

other the right to build and maintain a rail-

road upon land of the former, the parties

may, after the track has been located and
built, by oral agreement change its location

within the limits specified in the lease. Min-
neapolis, etc., R. Co. V. St. Paul, etc., R.
Co., 35 Minn. 265, 28 N. W. 705.
95. People v. St. Louis, etc., R. Co., 176

ni. 512, 52 N. E. 292, 35 L. R. A. 656, hold-
ing that the lessee may be required to run
separate trains for freight and passengers in-

stead of mixed trains.

96. People v. St. Louis, etc., R. Co., 176
111. 512, 52 N. E. 292, 35 L. R. A. 656.
97. State !'. Mobile, etc., R. Co., 86 Miss.

172, 38 So. 732, 122 Am. St. Rep. 277.
98. Schmidtz v. Louisville, etc., R. Co., 101

Ky. 441, 41 S. W. 1015, 19 Ky. L. Rep. 666,

38 L. R. A. 809 ; Southern R. Co. v. Franklin,
etc., R. Co., 96 Va. 693, 32 S. E. 485, 44
L. R. A. 297.

99. Schmidtz v. Louisville, etc., R. Co., 101
Ky. 441, 41 S. W. 1015, 19 Ky. L. Rep. 666,
38 L. R. A. 809 ; Southern R. Co. v. Franklin,
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terminal facilities is merely for the right to such use, to be paid for on a wheelage
basis, and contains no express covenant to use the same, the lessee will not be
compelled to do so or enjoined from using similar facilities of a different company.^
If the lease is unauthorized the lessor company remains hable for the proper per-

formance of all its charter obligations and public duties,^ and is liable for any
injuries growing out of the negligence of the lessee company or its servants in the

operation of the leased road,' and the lessee will not be compelled to operate the

road under a void lease.* It is also held that the lessor company remains liable

for the performance of any of its corporate obligations antecedent to the lease,

although the lease is authorized and the lessee company is also liable.^ Under
a statute imposing a penalty upon any company "operating" a railroad for viola-

tion of certain statutory regulations the lessor company is not liable for a penalty

incurred by the lessee in the operation of the leased road." Where one railroad

company has leased its road to another it cannot bring an action against the latter

merely to obtain an opinion of the court as to whether the lease is ultra vires,

where neither company claims that it is invalid or asks to be reheved therefrom.'

b. Liability on Contracts.' In the absence of any statutory provision or

agreement to the contrary the lessee takes the property without any Uability

for debts of the lessor not constituting a lien upon the leased property," and is

not bound by any contracts made by the lessor,^" or liable for any breach of con-

tract committed by the lessor prior to the lease;" and conversely the lessor com-
pany is not bound by any contracts entered into between the lessee and third

persons to which it is not a party .'^ Where there is a provision in the lease

as to debts and contracts the rights and liabilities of the parties depend upon
the terms and proper consideration of the agreement.^^ A free pass given by the

etc., R. Co., 96 Va. 693, 32 S. E. 485, 44
L. R. A. 297. Compare Port Clinton E. Co.
V. Cleveland, etc., R. Co., 13 Ohio St. 544;
Henry v. Pittsburg, etc., R. Co., 5 Ohio S.

& C. PI. Dec. 41, 2 Ohio N. P. 118.

Where the lessee agrees to perform all the
public obligations of the lessor with respect
to the operation of the road, it cannot refuse
to do so on the ground that the lessor by
reason of its financial condition could not do
so or that to do so would be onerous or un-
profitable to the lessee. Winchester, etc., R.
Co. V. Com., 106 Va. 264, 55 S. E. 692.

1. Grand Trunk R. Co. v. Chicago, etc., R.
Co., 141 Fed. 785, 73 C. C. A. 43, holding
further that if the contract be construed as
imposing a duty to use such facilities, it

cannot be enforced at the suit of other lessees

of such facilities.

2. Central, etc., R. Co. v. Morris, 68 Tex.
49, 3 S. W. 457.

3. See infra, X, C, 4, a, (I).

4. People V. Colorado, etc., R. Co., 42 Fed.
638.

5. Chicago,' etc., R. Co. v. Crane, 113 U. S.

424, 5 S. Ct. 578, 28 L. ed. 1'064.

6. State V. Pittsburgh, etc., R. Co., 135

Ind. 578, 35 N. E. 700.

7. Ogdensburgh, etc., R. Co. v. Vermont,
etc., R. Co., 4 Hun (N. Y.) 712.

8. Contracts as common carrier with pas-

sengers and shippers of goods see infra, X,
C, 4, g.

9. Missouri Pac. R. Co. v. Owens, 1 Tex.

App. Civ. Cas. § 384.

10. Pennsylvania Co. v. Erie, etc., R. Co.,

108 Pa. St.' 621, holding that a contract by
the lessor to give an aimual pass in consider-

ation of a release of the right of way is not

binding upon the lessee.

A covenant to build a station at a particu-

lar place entered into by a railroad company
in a conveyance of the right of way is not
binding upon, and cannot be specifically en-

forced against, a lessee of the road. Churchill

V. Salisbury, etc., R. Co., 23 Wkly. Rep. 894
[modifying 32 L. T. Rep. N. S. 216].

11. Missouri Pac. R. Co. v. Owens, 1 Tex.

App. Civ. Cas. § 384.

12. Galveston, etc., R. Co. v. Scheideman-
tel, (Tex. Civ. App. 1893) 24 S. W. 328.

See also Mahoney v. Atlantic, etc., R. Co.,

63 Me. 68; Arrowsmith v. Nashville, etc., R.

Co., 57 Fed. 165.

13. Pennsylvania Co. v. Erie, etc., R. Co.,

108 Pa. St. 621.

Particular provisions construed.— Where a
lessee covenanted to pay all obligations of

the lessor incurred " as common carriers,

warehousemen, or otherwise," and thereafter

to pay the interest on certain mortgage bonds
of the lessor, it was held that " or otherwise

"

referred only to obligations of the same class

as those enumerated and that earnings in the

hands of receivers of the lessee were appli-

cable to interest on the bonds rather than to

judgments on the claims not falling within
the class. Welden Nat. Bank c. Smith, 86
Fed. 398, 30 C. C. A. 133. Where a railroad

company contracts for certain rails which
are not to be delivered until called for by
the company, and afterward leases its road
and transfers to the lessee all contracts

and agreements previously entered into in

relation to the business of the road, the

lessor is not liable for rails subsequently

[VII, C, 6, b]
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lessor, being a mere license without any consideration, is revoked by the lease
and need not be honored by the lessee."

e. Liabilities Arising From Construetion and Maintenance of Road." For
any injuries to property due to the original construction of the road or its appur-
tenances the lessor remains liable," and the lessee is not hable," but the lessee

will be Uable for the coritinuance of a nuisance created by the lessor,'* and for

damages resulting from its own acts in making repairs or alterations upon the
leased road the lessee is Uable," and the lessor is not,^" notwithstanding the lessor

is boimd under the terms of the lease to compensate the lessee for the cost of such
work.^' Where the lease provides that during the term the lessee will do and per-

form aU acts which in the absence of such lease the law would impose upon the
lessor, it must construct farm crossings which are required by statute.^^ On the
expiration of the lease of a railroad the road reverts to the lessor, charged with
the duty of maintaining stations estabhshed by the lessee during the term of the
lease.^^

d. Taxes and Assessments. In accordance with the general rules relating

to landlord and tenant," in the case of leases of railroads or other property by or

to railroad companies, the duty of paj'^ing taxes and assessments chargeable
against the leased property rests, in the absence of any special covenant or agree-

ment, upon the lessor.^^ Under some statutes, however, for the purposes of taxa-
tion, the lessee is to be regarded as the owner,^' or the lessee is required to pay
the taxes in the first instance with a right to recover the amount from the. lessor

or to deduct the same from the rent,^' and such a provision is not uneonstitutional

delivered to the lessee -without any authority
from the lessor. Pittsburg, etc., E. Co. «.

Harbaugh, 4 Brewst. (Pa.) 115.

14. Turner v. Riclmiond, etc., R. Co., 70
N. C. 1.

15. Injuries from operation of road due to
defects in road-bed or other property see

infra, X, C, 4, f.

16. Anderson v. Cincinnati Southern E. Co.,

86 Ky. 44, 5 S. W. 49, 9 Ky. L. Rep. 303, 9

Am. St. Eep. 263.

17. Kearney v. New Jersey Cent. E. Co.,

167 Pa. St. 362, 31 Atl. 637; Guinn v. Ohio
Kiver E. Co., 46 W. Va. 151, 33 S. W. 87,

76 Am. St. Eep. 806.

18. Western, etc., R. Co. v. Cox, 93 Ga.
561, 20 S. E. 68; Dickson v. Chicago, etc.,

R. Co., 71 Mo. 575; Tate v. Missouri, etc.,

E. Co., 64 Mo. 149.

19. Fifield r. New York, etc., R., Co., 125
N. Y. 704, 26 N. E. 752 ; Miller v. New York,
etc., E. Co., 125 N. Y. 118, 26 N. E. 35
[reversing 3 N. Y. Suppl. 245] ; Shores i;.

Southern E. Co., 72 S. C. 244, 51 S. E. 699

;

State V. Troy, etc., E. Co., 57 Vt. 144.

20. Chicago, etc., E. Co. v. Eichman, 47
III. App. 156; Ackerman i;. Cincinnati, etc.,

E. Co., 143 Mich. 58, 106 N. W. 558, 114
Am. St. Eep. 640.

21. Miller v. New York, etc., E. Co., 125

N. y. 118 Ireversinfj 3 N. Y. Suppl. 245].

22. Buffalo Stone, etc., Co. «. Delaware,

etc., E. Co., 130 N. Y. 152, 29 N. E. 12]

lafp-rming 7 N. Y. Suppl. 604],

23. State t\ New Haven, etc., R. Co., 37

Gonn. 153, decided under a statute providing

that no railroad company shall abandon any
depot or station on its road after the same
has been established for twelve months, ex-

cept by the approval of the railroad commis-

BJoners.
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24. See Lajstblobd and Tenant, 24 Cyc.

1074-1075.
Taxation of leased property in general see

Taxation.
25. Philadelphia, etc., R. Co. v. Baltimore

City Appeal Tax Court, 50 Md. 39T; Balti-

more, etc., R. Co. V. Pausch, 8 Ohio S. & C.

PL Dec. 677, 7 Ohio N. P. 624; East Tennes-

see, etc., R. Co. V. Morristown, (Tenn. Ch.

App. 1895) 35 S. W. 771; Vermont, etc., R.

Co. V. Vermont Cent. R. Co., 63 Vt. 1, 21

Atl. 262, 731, 10 L. R. A. 562.

The word " owner " in a tax statute re-

lating to property owned by railroad com-
panies does not apply to cars leased by it

from another company. State v. St. Louis
County, 34 Mo. 234 [affirming 13 Mo. App.
53].

26. Huck V. Chicago, etc., E. Co., 86 111.

352; Kennedy v. St. Louis, etc., E. Co., 62

111. 395; People v. Reid, 64 Hun (N. Y.)

553, 19 N. Y. Suppl. 528.

tinder the New Hampshire statute a rail-

road may be taxed either to the lessor or to

the lessee where the latter agrees thereto.

Atlantic, etc., R. Co. v. State, 60 N. H. 133.

27. Philadelphia, etc., E. Co. v. Baltimore
City Appeal Tax Ct., 50 Md. 397; Vermont,
etc., E. Co. V. Vermont Cent. E. Co., 63 Vt.

1, 21 Atl. 262, 731, 10 L. E. A. 562.
Taxes paid by lessee under unconstitutional

statute.— Where a statute imposes a tax
upon the entire gross earnings of railroads
and provides that the tax shall be paid by
the lessee, and deducted by it from the rent,

and such taxes are paid by the lessee while
such legislation is upheld by the decision

of the supreme court, the lessor will not be
permitted to recover such amount from ttie

lessee because of a subsequent decision by
that court declaring the statute uneonstitu-
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as an impairment of the contract between the lessor and lessee.^^ The question
of taxes and assessments is frequently provided for by covenants in the lease,

and in such case the rights and Uabihties of the parties as between themselves
depend upon the terms and construction of their agreement/" and such covenants
run with the land.^"

e. Effect of Invalidity^ If a lease is strictly wZira vires it is void," and cannot
be made good by ratification or estoppel,^^ or the basis of any right of action by
or against either party.^^ Where the companies are in pari delicto the court will

aid neither,^* either to enforce the provisions of the lease or to cancel and set it

aside.^° Neither company can maintain a suit for specific performance of the

tional as imposing a tax upon interstate

business. Vermont, etc., R. Co. v. Vermont
Cent. E. Co., 63 Vt. 1, 21 Atl. 262, 731, 10
L. R. A. 562.

Taxation on gross receipts.—The amount to
be deducted by the lessee for the payment of

taxes on gross receipts should not be com-
puted upon the basis of the mileage of the

roads operated but according to the actual
receipts of the leased road. Vermont, etc.,

R. Co. V. Vermont Cent. E. Co., 65 Vt. 366,

26 Atl. 688.

28. Vermont, etc., R. Co. v. Vermont Cent,

R. Co., 63 Vt. 1, 21 Atl. 262, 731, 10 L. R. A.

562, holding, however, that the statute in

question was unconstitutional in respect to

a provision imposing a tax upon the gross

earnings of tlie road, in so far as it related

to interstate business.

29. Lewiston, etc., R. Co. v. Grand Trunk
R. Co., 97 Me. 261, 54 Atl. 750; West Vir-
ginia, etc., E. Co. V. JMcIntire, 44 W. Va.
210, 28 S. E. 696.

Particular covenants construed.—A cove-

nant by the lessee of a railroad that it " will

pay, as operating expenses, all taxes and
assessments . . . which may be lawfully levied

or assessed " upon the property is not an
assunription of liability for taxes already as-

sessed and levied and constituting a lien from
the beginning of the year during which the

lease was made. Cleveland, etc., R. Co. v.

Spencer, 73 Fed. 559, 19 C. C. A. 559. Where
the lessee covenants " to pay all taxes now
or hereafter imposed hy law upon the prop-

erty hereby demised and the earnings from or

business thereof," the covenant will not be

construed to cover the shares of capital stock

of the lessor or the property or franchise

upon which the value of such shares was
made after the lease for purposes of taxa-

tion, especially where the parties have for

thirty years acted upon a contrary construc-

tion. Erie, etc., R. Co. v. Pennsylvania R.

Co., 208 Pa. St. 506, 57 Atl. 980. Where a

lease provided that the lessee should pay all

taxes, assessments, etc., imposed during the

term upon the premises leased or on anv
business, earnings, or income of the same, or
" by reason of the ownership thereof," and
that the intent of such clause was that all

governmental charges on the property or in-

come therefrom capable of enforcement
against the property of the company owning
or the party leasing the same should be paid

by the lessee, whatever the form of such
charge, it was held that the interpreting

clause did not limit the preceding one so as
to require payment by the lessees of charges
on " the property or income thereof " only,
but that it was bound to pay a tax imposed
on the franchise of the lessor, it being a
tax imposed " by reason of the ownership

"

of the road. Thomas v. Cincinnati, etc., E.
Co., 93 Fed. 587. A covenant by the lessee

to " pay all taxes or duties levied or to be
levied " on the premises during the term
does not include assessments for paving a
sidewalk. Twycross v. Fitchburg R. Co., 10
Gray (Mass.) 293.

Personal judgment against lessee.—^Al-

though the lessee of a railroad has cove-
nanted to pay all lawful taxes and assess-

ments, a city cannot recover a personal judg-
ment against the lessee for the amount of
an assessment, the covenant being solely for
the benefit of the lessor. Chicago, etc., R.
Co. V. Ottumwa, 112 Iowa 300, 83 N. W.
1074.
30. West Virginia, etc., R. Co. v. Mclntire,

44 W. Va. 210, 28 S. E. 696.

31. Central Transp. Co. v. Pullman's
Palace-Car Co., 139 U. S. 24, 11 S. Ct. 478,
35 L. ed. 55 ; Thomas f. West Jersey R. Co.,

101 U. S. 71, 25 L. ed. 950; East St. Louis,
etc., R. Co. V. Jarvis, 92 Fed. 735, 34 C. C. A.
639.

32. Ohio, etc., R. Co. v. ' Indianapolis, etc.,

R. Co., 3 Ohio Dec. (Reprint) 458, 5 Am.
L. Eeg. N. S. 733; Central Transp. Co. v.

Pullman's Palace-Car Co., 139 U. S. 24, 11
S. Ct. 478, 35 L. ed. 55.

33. St. Louis, etc., R. Co. v. Terre Haute,
etc., R. Co., 145 U. S. 393, 12 S. Ct. 953, 36
L. ed. 748 [affirming 33 Fed. 440]; Central
Transp. Co. v. Pullman's Palace-Car Co., 139
V. S. 24, 11 S. Ct. 478, 35 L. ed. 55; Cox v.

Terre Haute, etc., R. Co., 133 Fed. 371, 66
C. C. A. 433 [affirming 123 Fed. 439] ; East
St. Louis, etc., R. Co. r. Jarvis, 92 Fed. 735,
34 C. C. A. 639.

34. Ohio, etc., R. Co. v. Indanapolis, etc.,

R. Co., 3 Ohio Dec. (Reprint) 458, 5 Am.
L. Reg. N. S. 733; St. Louis, etc., E. Co. p.

Terre Haute, etc. E. Co., 145 U. S. 393, 12

S. Ct. 953, 36 L. ed. 748 [affirming 33 Fed.

440] ; Great Northern E. Co. v. Eastern
Counties E. Co., 9 Hare 306, 21 L. J. Ch.

837, 7 E. & Can. Cas. 643, 41 Eng. Ch. 306,

68 Eng. Reprint 520.

35. St. Louis, etc., R. Co. v. Terre Haute,
etc., R. Co., 145 U. S. 393, 12 S, Ct, 953, 36
L, ed, 748 [affirming 33 Fed, 440], holding
that where the lease has been party executed

[VII, C, 6, e]
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conditions of the lease,^* or to enjoin the other company from interfering with the
rights secured thereby,^' or to recover rents due under the lease/' or to enforce a
covenant by the lessor that in case it should elect to terminate the lease before

the end of the term it would pay the lessee the value of the unexpired term.^"

If the contract of lease is vltra vires a contract by a third company to guarantee
the performance of its conditions is also void and cannot be enforced.*" If the
lease, although ultra vires, is not tainted with any immoraUty and has been partly

executed, a court of equity will, independently of the contract, as far as possible

do justice between the companies, by compeUing one to return or accoimt for

what it has received under the lease,*' or make such compensation as may be just

for the use actually enjoyed of the leased property; *^ but in such case the action

is not maintained upon the contract or according to its terms but upon the imphed
contract of defendant to return or make compensation for property or money which
it has no right to retain.*^

D. Contracts For Control, Operation, or Use of Railroads or Inci-

dental Facilities— l. Right to Make Contracts— a. In General.** Railroad
companies can make only such contracts with regard to the control, operation,

or use of their roads or incidental facihties as are within the powers expressly

granted by their charters or other statutes, or may be impUed as being fairly

incidental thereto,*^ and they cannot, without legislative authority, make any
contract which incapacitates them from performing their pubhc duties or delegate

such duties to another.*" So a railroad company cannot, without legislative

the lessor cannot maintain a bill in equity to

set aside and cancel it. But see Union
Bridge Co. v. Troy, etc., R. Co., 7 Lans.
(N. Y.) 240, holding that where the lease is

not only ultra vires but is contrary to public
policy, an action may be maintained by one
of the parties to set it aside, and that the fact
that the party is in pari delicto is imma-
terial, since the public interest requires that
such relief should be given, and it is given to
the public through the party, but that the
court will not proceed any further in behalf
of the party suing than to declare the lease
invalid.

36. Ohio, etc., E. Co. v. Indianapolis, etc.,

E. Co., 3 Ohio Dec. (Reprint) 458, 5 Am.
L. Eeg. N. S. 733.

37. Great Northern E. Co. v. Eastern Coun-
ties E. Co., 9 Hare 306, 21 L. J. Ch. 837, 7

E. & Can. Cas. 643, 41 Eng. Ch. 306, 68 Eng.
Eeprint 520.

38. Central Transp. Co. v. Pullman's
Palace-Car Co., 139 U. S. 24, 11 S. Ct. 478,
35 L. ed. 53; Cox v. Terre Haute, etc., E. Co.,

133 Fed. 371, 66 C. C. A. 433 [affirming 123
Fed. 439] ; East St. Louis, etc., E. Co. v.

Jarvis, 92 Fed. 735, 34 C. C. A. 639.

39. Thomas v. West Jersey E. Co., 101
U. S. 71, 25 L. ed. 950.

40. Pennsylvania E. Co. v. St. Louis, etc.,

R. Co., 118 tr. S. 290, 6 S. Ct. 1094, 30 L. ed.

8,3, 118 U. S. 630, 7 S. Ct. 24, 30 L. ed. 284.

41. Pullman's Palace-Car Co. v. Central
Transp. Co., 171 U. S. 138, 18 S. Ct. 808,

43 L. ed. 108; Pullman's Palace-Car Co. v.

Central Transp. Co., 72 Fed. 211; Pullman's
Palace-Car Co. v. Central Transp. Co., 65

Fed. 158.

42. St. Louis, etc., R. Co. v. Cleveland, etc.,

E. Co., 125 U. S. 658, 8 S. Ct. 1011, 31 L. ed.

832; Farmers' Loan, etc., Co. v. St. Joseph,

etc., R. Co., 2 Fed. 117, 1 McCrary 247.
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43. Central Transp. Co. v. Pullman's
Palace-Car Co., 139 U. S. 24, 11 S. Ct. 478,

35 L. ed. 55.

44. Powers and duties of receiver as to

traffic contracts see infra, IX, E.
45. Pennsylvania R. Co. v. St. Louis, etc.,

E. Co., 118 il. S. 290, 6 S. Ct. 1094, 30 L. ed.

83, 118 U. S. 630, 7 S. Ct. 24, 30 L. ed. 284;

East Anglian E. Co. v. Eastern Counties E.

Co., U C. B. 775, 16 Jur. 249, 21 L. J. C. P.

23, 7 R. & Can. Cas. 150, 73 E. C. L. 775;

Shrewsbury, etc., R. Co. r. North Western
R. Co., 6 H. L. Cas. 113, 3 Jur. N. S. 775,

26 L. J. Ch. 482, 10 Eng. Reprint 1237 [af-

firming 4 De G. M. & G. 115, 17 Jur. 845,

22 L. J. Ch. 682, 1 Wkly. Rep. 172, 53 Eng.
Ch. 90, 43 Eng. Reprint 451]. See also Ohio,

etc., R. Co. V. Indianapolis, etc., R. Co., 3

Ohio Dec. (Reprint) 458, 5 Am. L. Eeg. N. S.

7.33.

The purchase of a steamboat to run in con-

nection with a railroad is an unauthorized
departure from the business of the company.
Pearee v. Madison, etc., E. Co., 21 How.
(U. S.) 441. 16 L. ed. 184.

46. Central Transp. Co. v. Pullman's
Palace-Car Co., 139 U. S. 24, 11 S. Ct. 478,

35 L. ed. 55; Thomas v. West Jersey E. Co.,

101 U. ^. 71, 25 L. ed. 950; Beman v. Euf-
ford, 15 Jur. 914, 20 L. J. Ch. 537, 1 Sim.
N. S. 550, 40 Eng. Ch. 550, 61 Eng. Eeprint
212.

Disabling efiect in viev? of increased busi-

ness.— The fact that a contract by one rail-

road company granting to another a joint use
of its terminal and trackage facilities may,
by reason of increased business in the future,

interfere with the proper performance by the

former of its duties, will not aflfect the valid-

ity of the contract where there is no present
interference or ground to apprehend that such
will be the caSe within, any reasonable time.
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authority, by any form of contract turn over its road and franchises to another
company,'" nor can any other railroad company without similar authority make
any contract to receive and operate the road and franchises of the first,*' nor can
one railroad company guarantee the performance by another of a contract which
the latter had no authority to make.*° A railroad company cannot except by
legislative authority enter into a partnership with another railroad company.^"
While contracts are contrary to pubhc policy which tend to disable a railroad

company from performing its public duties,^' or which tend to stifle competition,^^

the rule is otherwise where the contract tends to increase facilities for connections,

through transportation, or otherwise to promote the interest and convenience
of the pubhe,^' and the statutes will be hberally construed to sustain contracts

of this character,^* and if the subject-matter of the contract is not foreign to the

purposes for which the company was created, and it may fairly be regarded as

incidental to or consequential upon those things which the legislature has author-

ized, it ought not imless expressly prohibited be held ultra vires.^'" The vaUdity of

Should the contingency occur the courts are
competent to relieve from the consequences
of the changed conditions. Union Pao. E.
Co. V. Chicago, etc., R. Co., 163 U. 8. 564, 16

S. Ct. 1173. 41 L. ed. 265 [affirming 51 Fed.
309, 2 C. C. A. 174 (affirming 47 Fed. 15)].
Telegraph franchise of railroad company.

—

Where a statute imposes upon a railroad
company the duty of constructing and main-
taining on its right of way a telegraph line

for governmental, commercial, and other pur-
poses, the company cannot, without legisla-

tive authority, alienate the franchise or avoid
the obligation thus imposed after the con-
struction of such line of telegraph, by any
lease or contract for its maintenance and op-

eration by a telegraph company {U. S. v.

Western Union Tel. Co., 50 Fed. 28; Western
Union Tel. Co. v. Union Pac. E. Co., 3 Fed.

423, 721, 1 MeCrary 418, 558, 581; Atlantic,

etc., Tel. Co. v. Union Pac. R. Co., 1 Fed.

745) ; but where a, telegraph company is au-
thorized by law to construct a line upon the

right of way, the railroad company, if main-
taining its separate wires, offices, and op-

erators for the purposes required of it, may
lawfully contract with the telegraph company
for the joint iise and maintenance of a single

line of poles for both sets of wires (Union
Pac. R. Co. V. U. S., 59 Fed. 813, 8 C. C. A.
282 [reversing on this point 50 Fed. 28]).

47. Pennsylvania R. Co. v. St. Louis, etc.,

E. Co., 118 U. S. 290, 6 S. Ct. 1094, 30 L. ed.

83, 118 U. S. 630, 7 S. Ct. 24, 30 L. ed. 284;
Earle i". Seattle, etc., R. Co., 56 Fed. 909;
Winch v. Birkenhead, etc., R. Co., 5 De G.
& Sm. 562, 16 Jur. 1035, 64 Eng. Reprint
1243; Great Northern R. Co. v. Eastern
Counties R. Co., 9 Hare 306, 21 L. J. Ch.

837, 7 R. & Can. Cas. 643, 41 Eng. Ch. 306,

68 Eng. Eeprint 520; Beman v. Eufford, 15

Jur. 914, 20 L. J. Ch. 537, 1 Sim. N. S. 550,

40 Eng. Ch. 550, 61 Eng. Eeprint 212.

Power to lease road see supra, VII, 0, 1.

48. Pennsylvania E. Co. v. St. Louis, etc.,

E. Co., 118 U. S. 290, 6 S. Ct. 1094, 30 L. ed.

83, 118 U. S. 630, 7 S. Ct. 24, 30 L. ed. 284;
Winch V. Birkenhead, etc., E. Co., 5 De G.
& Sm. 562, 16 Jur. 1035, 64 Eng. Eeprint
1243.

49. Pennsylvania R. Co. v. St. Louis, etc.,

R. Co., 118 U. S. 290, 6 S. Ct. 1094, 30 L. ed.

83, 118 U. S. 630, 7 S. Ct. 24, 30 L. ed. 284.
50. South Carolina, etc., R. Co. v. Augusta,

etc., R. Co., 107 Ga. 164, 33 S. E. 36.

51. Wiggins Ferry Co. v. Chicago, etc., R.
Co., 128 Mo. 224, 27 S. W. 568, 30 S. W. 430.

53. Texas, etc., R. Co. v. Southern Pac. R.
Co., 41 La. Ann. 970, 6 So. 888, 17 Am. St.

Rep. 445.

53. St. Joseph, etc., R. Co. v. St. Louis,
etc., R. Co., 135 Mo. 173, 36 S. W. 602, 33
L. R. A. 607; Union Pac. R. Co. i-. Chicago,
etc., R. Co., 163 U. S. 564, 16 S. Ct. 1173, 41
L. ed. 265 [affirming 51 Fed. 309, 2 C. C. A.
174 [affirming 47 Fed. 15)]; Jacksonville,

etc., R. Co. V. Hooper, 160 U. S. 514, 16 S. Ct.

379, 40 L. ed. 515.

54. Union Pac. R. Co. v. Chicago, etc., R.
Co., 163 U. S. 564, 16 S. Ct. 1173, 41 L. ed.

265 [affirming 51 Fed. 309, 2 C. C. A. 174
{affirming 47 Fed. 15)].
55. St. Joseph, etc., R. Co. v. St. Louis,

etc., E. Co., 135 Mo. 173, 36 S. W. 602, 33
L. E. A. 607 ; Norfolk, etc., E. Co. v. Shippers'
Compress Co., 83 Va. 272, 2 S. E. 139; Union
Pac. R. Co. V. Chicago, etc., R. Co., 163 U. S.

564, 16 S. Ct. 1173, 41 L. ed. 265 [affirming
51 Fed. 309, 2 C. C. A. 174 [affirming 47
Fed. 15)]; Jacksonville, etc., E. Co. v.

Hooper, 160 U. S. 514, 16 S. Ct. 379, 40 L. ed.

515; Pittsburg, etc., E. Co. i-. Keokuk, etc..

Bridge Co., 131 U. S. 371, 9 S. Ct. 770, 33
L. ed. 157; Green Bay, etc., E. Co. v. Union
Steamboat Co., 107 U. S. 98, 2 S. Ct. 221, 27
L. ed. 413.

The rule is not limited to what is abso-
lutely necessary for the exercise of the pow-
ers expressly granted, but in the absence of

express restriction so long as the acts done
fall within the scope and purpose of the crea-

tion of the company and the reasonable con-
templation of its charter, the company is no
more restricted in the exercise of its implied
contractual powers than a natural person.
St. Joseph, etc., E. Co. v. St. Louis, etc., E.
Co., 135 Mo. 173, 36 S. W. 602, 33 L. E. A.
607. See also Baltimore v. Baltimore, etc.,

E. Co., 21 Md. 50.

Grant of exclusive right to telegraph com-
pany to use right of way see supra, V, H, 4,

text and note 34.

[VII. D, 1, a]
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the contract must be determined not by the form of expression or name given to it

by the parties, but by what rights and privileges are in fact granted and what
burdens and obhgations assumed.^" So as being within the imphed powers of

such companies or the proper construction and application of governing statutes,

contracts have been held valid between railroad companies for the joint or inter-

changeable use of their tracks,^' bridges,^* or terminal facihties;^' between railroad

companies and bridge companies;™ between a railroad company and a shipping

company for a certain amount of space on the vessels of the latter to be fiUed

with goods transported by the railroad company;"^ between two railroad com-
panies for the operation by one of the road of the other for a limited period;^ and
a contract by a railroad company for the lease of a hotel at the terminus of its

road located at a distance from any town.°^ A railroad company cannot be com-
pelled to enter into traffic contracts or x;ontracts for trackage or terminal facihties

with other companies," and a constitutional right to establish a physicial connec-

56. St. Joseph, etc., E. Co. f. St. Louis,
etc., R. Co., 135 Mo. 173, 36 S. W. 602, 33
L. R. A. 607 (where an instrument termed a,

" lease " was held to be not a lease but a
valid " operating contract " ) ; Union Pac. R.
Co. r. Chicago, etc., R. Co., 163 U. S. 564, 16
S. Ct. 1173, 41 L. ed. 205 [affirminq 51 Fed.
309, 2 C. C. A. 174 {affirming 47 Fed. 15)]
(where a contract, although termed a lease,

was held to be a valid contract for trackage
and terminal facilities) ; Earle r. Seattle,

etc., R. Co., 56 Fed. 909 (where an alleged
traffic contract was held to be an invalid
transfer by one company of the control of its

road to another).
57. Georgia R., etc., Co. v. Maddox, 118

Ga. 64, 42 S. E. 315; Michigan Cent. R. Co.

V. Pere Marquette R. Co., 128 Mich. 333, 87
N. W. 271; Jourdan v. Long Island R. C3o.,

6 N. Y. St. 89; Union Pac. R. Co. v. Chi-
cago, etc., R. Co., 163 U. S. 564, 16 S. Ct.

1173, 41 L. ed. 265 [affirming 51 Fed. 309,
2 C. C. A. 174 [affirming 47 Fed. 15)].
Eight to make regulations.—AVhen one rail-

road company acquires a right to operate its

trains over a part of the line of another
company, such right is subject to the rules
and regulations which the latter company is

empowered to make in regard to the opera-
tion of trains upon its line. Such" rules if

reasonable must be complied with and the
burden is upon the company complaining to

show that they are not reasonable. Rhymney
R. Co. i: Taff Vale R. Co., 29 Beav. 153, 7
Jur. N. S. 202, 30 L. J. Cli. 482, 4 L. T. Rep.
N. S. 227, 9 Wklv. Rep. 222, 54 Eng. Reprint
585 [affirmed in 4 L. T. Rep. N. S. 534, 9
Wkly. Rep. 362].

Conditions precedent.— Where a special act
provides that one railroad company shall have
running powers over the road of another and
that any differences which may from time to

time arise between the companies shall be
settled by arbitration, it is not a condition
precedent to the exercise of such powers that
existing differences shall first be so settled.

Taff Vale R. Co. v. Barry Dock, etc., Co., 7

R. & Can. Tr. Cas. 52.

58. Union Pac. R. Co. r. Chicago, etc., R.
Co., 163 U. S. 564, 16 S. Ct. 1173, 41 L. ed.

265 [affirming 51 Fed. 309, 2 C. C. A. 174
{affirming 47 Fed. 15)].
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59. Georgia R., etc., Co. v. Maddox, 116

Ga. 64, 42 S. E. 315; Michigan Cent. R. Co.

V. Pere JIarquette R. Co., 128 Mich. 333, 87

N. \Y. 271; Union Pac. R. Co. v. Chicago,

etc., R. Co., 163 U. S. 564, 16 S. Ct. 1173, 41

L. ed. 265 [affirming 51 Fed. 309, 2 C. C. A.
174 {affirming 47 Fed. 15)].
60. Pittsburg, etc., R. Co. v. Keokuk, etc.,

Bridge Co., 131 U. S. 371, 9 S. Ct. 770, 33

L. ed. 157, holding a particular contract to be

valid between a railroad company and a
bridge company which provided for the use by
the former of the bridge together with other

railroad companies, each company to pay tolls

and any deficiency in the gross amount so

realized to be contributed by the companies
proportionally.

Extending road beyond authori2ed terminus.

—A contract betw een a railroad company and
a bridge company for the use by the railroad

company of the bridge for operating its

trains across the same, made for the purpose

of operating the road beyond the terminus
authorized by law, is ultra vires and void.

Union Bridge Co. v. Troy, etc., R. Co., 7

Lans. (N. Y.) 240.

61. Norfolk, etc., R. Co. v. Shippers' Com-
press Co., 83 Va. 272, 2 S. E. 139.

62. Illinois Midland R. Co. v. People, 84
111. 426 (decided under St. (1885), au-

thorizing railroad companies to make con-

tracts and arrangements with each other for

leasing and running their respective roads or

any part thereof) ; St. Joseph, etc., R. Co.

r. St. Louis, etc., R. Co., 135 Mo. 173, 36
S. W. 602, 33 L. R. A. 607 (where a con-
tract was held valid by which one railroad

company which was in financial difficulties

contracted with another company to operate

its road for a term of years, the road to be
operated under the supervision of the com-
pany owning it, and the earnings to be ac-

counted for and applied to its use and bene-

fit) ; Michigan Cent. R. Co. v. Wealleans, 24
Can. Sup. Ct. 309 [reversing 21 Ont. App.
297] (decided under the Dominion Railway
Act of 1879).

63. Jacksonville, etc., R. Co. v. Hooper, 160
U. S. 514. 16 S. Ct. 379, 40 L. ed. 375.

64. Terre Haute, etc., R. Co. r. Peoria, etc,
R. Co., 61 111. App. 405; Atchison, etc., R.
Co. V. Denver, etc., E, Co., 110 U. S. 667, 4
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tion of the tracks of one railroad company with those of another confers no right

to a business connection. °*

b. Continuous or Connecting Lines. Traffic contracts between connecting
roads for through transportation are not contrary to public pohcy but are bene-
ficial to the pubhc,"* particularly where they are intended not to defeat but to

meet competition," and are in some cases expressly authorized by constitutional

or statutory provisions; "^ and there are also statutes authorizing one railroad

company for the purpose of effecting connections to assist in the construction or
extension of another road."^ The provisions of these contracts and the charter

and statutory provisions applicable thereto are so varyhig that few general rules

can be laid down. It lias been held in different jurisdictions, either as being
within the implied powers or the appUcation of governing statutes, that connecting
railroads may make traffic contracts for through transportation over their lines,'" or

with connecting boat limes," or ferries,'^ and that the companies may act together

in fixing rates and agreeing upon a uniform rate for through traffic over the entire

line,'^ and may agree upon the basis of division of the joint profits of the through

S. Ct. 185, 28 L. ed. 291 \remrwa,g 15 Fed.

650].
65. Atchison, etc., K. Co. i;. Denver, etc,

E. Co., 110 U. S. 667, 4 S. Ct. 185, 28 L. ed.

291 [ret'erstnjr 15 Fed. 650].
66. Hartford, etc., R. Co. ». New York,

etc., R. Co., 3 Kob. (N. Y.) 411; Dayton, etc.,

R. Co. V. Pittsburgh, etc., R. Co., 25 Ohio
Cir. Ct. 705 [affirmed in 67 Ohio St. 523, 67

N. E. 1100] ; Cumberland Valley R. Co. v.

Gettysburg, etc., R. Co., 177 Pa. St. 519, 35

Atl. 952.
67. Graham v. Macon, etc., R. Co., 120

Ga. 757, 49 S. E. 75.
68. Illinois.—Archer v. Terre-Haute, etc.,

R. Co., 102 111. 493.

New Jersey.—Black v. Delaware, etc., Canal

Co., 22 N. J. Eq. 130.

New York.—'Connecticut Mut. L. Ins. Co.

V. Cleveland, etc., R. Co., 41 Barb. 9, 26 How.
Pr. 225 [affirmed in 4 Thomps. & C. 251].

Ohio.— Davton, etc., E. Co. v. Pittsburgh,

etc., R. Co., "25 Ohio Cir. Ct. 705 [affirmed

in 67 Ohio St. 523, 67 K. E. 1100].

Canada.— Michigan Cent. R. Co. v. Weal-
leans, 24 Can. Sup. Ct. 309 [reversing 21

Ont. App. 297].
See 41 Cent. Dig. tit. "Railroads," § 379.

69. Baltimore v. Baltimore, etc., R. Co., 21

Md. 50 {holding that one company may aid

the construction of a connecting road by a

loan of money, taking a mortgage or other

security therefor) ; Connecticut Mut L. Ins.

Co. V. Cleveland, etc., R. Co., 41 Barb. (N. Y.)

9, 26 How. Pr. 225 [affirmed in 4 Thomps.
& C. 251] (holding that one company may
assist the other hy guaranteeing the payment
of the interest coupons of its bonds) ; Mis-
souri, etc., R. Co. V. Sidell, 67 Fed. 464, 35

U. S. App. 152, 14 C. C. A. 477 (holding

that under the Kansas statute one railroad

company may pay for the extension of an-

other company's line, which will connect with
its own by means of an intervening road con-

trolled by the latter)

.

EstablisMng uniform gauge.— Where by
statute one railroad company is permitted to

aid another in the construction of its road,

for the purpose of forming a connection

therewith, it may render such aid for the
purpose of establishing a uniform gauge upon
the connecting road. Connecticut Mut. L.

Ins. Co. V. Cleveland, etc., R. Co., 41 Barb.
(N. Y.) 9, 26 How. Pr. 225.
Application of earnings to purchase at

bonds.—^A contract by which a railroad com-
pany is to send all its traffic over a connect-

ing railroad, the company operating the lat-

ter to reserve one fourth of the gross earn-

ings of the traffic and to apply it to the

purchase of a portion of the construction

bonds issued for completing the connection,

is not ultra vires. Ohio, etc., R. Co. v.

Short, 6 Ohio Dec. (Reprint) 703, 7 Am. L.
Eec. 474.

70. Sussex R. Co. v. Morris, etc., H. Co.,

19 N. J. Eq. 13 [reversed on other grounds
in 20 N. J. Eq. 542] ; Tonawanda Valley,

etc., R. Co. V. New York, etc., R. Co., 42
Hun (N. Y.) 496; Hartford, etc., R. Co. v.

New York, etc., R. Co., 3 Rob. (N. Y.) 411;
Cumberland Valley R. Co. v. Gettysburg, etc.,

R. Co., 177 Pa. St. 519, 35 Atl. 952; Mid-
land R. Co. V. Great Western R. Co., L. R.
8 Ch. 841, 42 L. J. Ch. 438, 28 L. T. Rep.
N. S. 718, 21 Wkly. Rep. 657.

71. Graham v. Macon, etc., R. Co., 120 Ga.
757, 49 S. E. 75; Stewart v. Erie, etc.,

Transp. Co., 17 Minn. 372; Green Bay, etc.,

R. Co. 1!. Union Steamboat Co., 107 U. S.

98, 2 S. Ct. 221, 27 L. ed. 413; Owen Sound
Steamship Co. v. Canadian Pac. R. Co., 17
Ont. 691.

Guaranteeing amount of earnings.—^A con-
tract between a railroad company and a con-

necting steamboat company by which the
latter agrees to run certain boats in connec-

tion with the trains of the former, the rail-

road company agreeing and guaranteeing that
the gross earnings of the boats shall be at

least a certain amount, is not invalid. Green
Bay, etc., R. Co. v. Union Steamboat Co., 107

U. S. 98, 2 S. Ct. 221, 27 L. ed. 413.

72. Wiggins Ferry Co. v. Chicago, etc., R.
Co., 73 Mo. 389, 39 Am. Rep. 519.

73. Columbus, etc., R. Co. v. Indianapolis,

etc., R. Co., 6 Fed. Cas. No. 3,047, 5 Mc-
Lean 450, holding that by such joint action
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traffic,'^ which may be by an arbitrary schedule agreed upon and not necessarily

by giving to each company the share earned upon its own hne and on that only.'°

The connecting companies may agree that in so far as they may lawfully do so

each will deUver to the other all of the traffic controlled by it destined to points

reached by way of the other," and use its influence to promote the business of

the other so far as it can do so with due regard to its own interests; " but while
a railroad company may give a particular ferry the handling of all its business

at a certain point to the exclusion of rival ferries," it cannot bind itself not to use
a different mode of transportation, such as a bridge, which will furnish a quicker

and more convenient mode of crossing the stream." A traffic contract for through
transportation may include incompleted extensions or branches which have been
authorized but not such as have not been authorized at the time of the contract.'"

An agreement for through traffic does not in the absence of express stipulation,

prevent one of the companies from subsequently altering the gauge of its road."
It has been held that while railroad companies may lawfully make a business

connection for through traffic where each company separately operates its own
road, the companies cannot form a partnership arrangement for the joint opera-

tion by both of the entire Une and a division of the profits,'^ or although separately

operated agree to share jointly the accidental losses in the through traffic occurring

on both roads; ^ but elsewhere it has been held that two railroad companies
whose roads form a contiauous hne may enter into a joint arrangement for operat-

ing their roads as one Une and become jointly hable for money borrowed in the

furtherance of the business of such hne," or contract for the joint purchase and
ownership of locomotives to be run over both roads, '^ or that one railroad com-
pany may transfer the practical control and management of its road and property

to a connecting hne to be operated as a part of the system of such connecting line.*'

In order to be a connecting road within the apphcation of the statutes the connec-
tion need not be direct but may be by means of an intervening road,'^ or ferry

line.*'

e. Parallel or Competing Lines.'* There are in some jurisdictions constitu-

tional or statutory provisions prohibiting in the case of parallel or competing

neither company parts with or transfers to 79. Wiggins Ferry Co. ». Chicago, etc., R.
the other company any part of its corporate Co., 128 Mo. 224, 27 S. W. 568, 30 S. W.
powers. 430.

74. Sussex R. Co. v. Morris, etc., R. Co., 80. Morris, etc., R. Co. «. Sussex R. Co.,

19 N. J. Eq. 13 {reversed on other grounds 20 N. J. Eq. 542 \reverAng 19 N. J. Eq.

in 20 N. J. Eq. 542] ; Hartford, etc., R. Co. 13]

.

V. New York, etc., R. Co., 3 Rob. (N. Y.) 81. Sussex R. Co. v. Morris, etc., R. Co.,

411; Midland R. Co. r. Great Western R. 19 N. J. Eq. 13 \reversei on other grounds
Co., L. R. 8 Ch. 841, 42 L. J. Ch. 438, 28 in 20 N. J. Eq. 542].
L. T. Rep. N. S. 718, 21 Wkly. Rep. 657; 82. Burke v. Concord R. Co., 61 N. H. 160.

Owen Sound Steamship Co. v. Canadian Pac. See also Nashua, etc.. R. Corp. v. Boston,

R. Co., 17 Ont. 691. etc., R. Corp., 164 Mass. 222, 41 N. E. 268,

75. Sussex R. Co. v. Morris, etc., R. Co., 49 Am. St. Rep. 454.

19 N. J. Eq. 13 [reversed on other grounds 83. State v. Concord R. Corp., 62 N. H.
in 20 N. J. Eq. 542] ; Owen Sound Steam- 375.
ship Co. V. Canadian Pac. R. Co., 17 Ont. 84. Chicago, etc., R. Co. v. Ayres, 140 111.

691. 644, 30 N. E. 687 laffirming 39 111. App.
76. Graham v. Macon, etc., R. Co., 120 607].

6a. 757, 49 S. E. 75; Wiggins Ferry Co. v. 85. Olcott v. Tioga R. Co., 27 N. Y. 546,
Chicago, etc., R. Co., 73 Mo. 389, 39 Am. Rep. 84 Am. Dec. 298.

519 ; Tonawanda Vallev, etc., R. Co. v. New 86. State v. Ohio, etc., R. Co. 6 Ohio Cir.

York, etc., R. Co., 42 Hun (N. Y.) 496; Ct. 415, 3 Ohio Cir. Dec. 518; Michigan
Cumberland Valley R. Co. v. Gettysburg, etc.. Cent. R. Co. v. Wealleans, 24 Can. Sup. Ct.

R. Co., 177 Pa. St. 519, 35 Atl. 952. 309 [reversing 21 Ont. App. 297].
77. Tonawanda Valley, etc., R. Co. v. New 87. Missouri Pac. R. Co. v. Sidell, 67 Fed.

York, etc., R. Co., 42 Hun (N. Y.) 496; 464, 14 C. C. A. 477.
Cumberland Valley R. Co. v. Gettysburg, etc., 88. Baltimore v. Baltimore, etc., R. Co., 21
R. Co., 177 Pa. St. 519, 35 Atl. 952. Md. 50.

78. Wiggins Ferry Co. v. Chicago, etc., R. 89. See, generally. Monopolies, 27 Cyc.
Co., 73 Mo. 389, 39 Am. Rep. 519. 888.
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roads any contracts or combinations, the intention or effect of which is to give

one the control of the other or otherwise stifle competition,'"' besides the federal

statutes: "An act to regulate commerce," commonly called the "Interstate Com-
merce Act," °' and "An act to protect trade and commerce against unlawful
restraints and monopoHes " commonly called the "Anti-Trust Act," "^ and inde-

pendently of such provisions, contracts and combinations which tend to create

monopolies or destroy proper competition are contrary to public poUcy."^ So
"pooling contracts" between competing roads are held to be invalid as against

public policy,"* and in violation of the statutes relating to contracts and com-
binations between parallel and competing roads, °^ and the same rule applies to

an agreement not to construct a competing line,''^ or to a contract by which one

company agrees not to extend its line beyond a certain point beyond which it

would compete with another road."' All contracts which restrict competition

are not, however, illegal or contrary to public policy,"* and a contract which merely

90. Manchester, etc., R. Co. w. Concord R.

Co., 66 N. H. 100, 20 Atl. 383, 49 Am. St.

Rep. 582, 9 L. R. A. 689; Morrill v. Boston,

etc., R. Co., 55 N. H. 531; Pennsylvania R.

Co. V. Com., 3 Pa. Cas. 100, 7 Atl. 368

[affi/rming 1 Pa. Co. Ct. 214] ; Pennsylvania
R. Co. V. Com., 3 Pa. Cas. 83, 7 Atl. 374

[affirming 1 Pa. Co. Ct. 223] ; Louisville,

etc., R. Co. V. Kentucky, 161 U. S. 677, 16

S. Ct. 714, 40 L. ed. 849; Pearsall v. Great
Northern R. Co., 161 U. S. 646, 16 S. Ct.

705, 40 L. ed. 838 [reversing 73 Fed. 933].

What are parallel or competing lines.—^A

road may be a competing road with reference

to another by reason of traffic contracts with
different roads, and a road may come within

the prohibition as to a " parallel or com-
peting line," although not completed and in

operation. Pennsylvania R. Co. v. Com., 3

Pa. Cas. 100, 7 Atl. 368 [affirming 1 Pa.

Co. Ct. 214].
Application of provisions: To sales see

supra, VII, B, 1, b. To leases see supra, VII,

C, 1, c. To consolidations see infra, VII, E,

2, c.

91. See U. S. v. Trans-Missouri Freight

Assoc, 58 Fed. 58, 7 C. C. A. 15, 24 L. R. A.

73 [affirming 53 Fed. 440].

92. U. S. ('. Joint Traflc Assoc, 171 U. S.

505, 19 S. Ct. 25, 43 L. ed. 259; U. S. v.

Trans-Missouri Freight Assoc, 166 U. S. 290,

17 S. Ct. 540, 41 L. ed. 1007 [reversing

58 Fed. 58, 7 C. C. A. 15, 24 L. R. A. 73

{affirming 53 Fed. 440)]. See also, gen-

erally, Monopolies, 27 Cyc 888.

93. Georgia.— Central R. Co. v. Collins, 40

Ga. 582.

Indiana.— Cleveland, etc., R. Co. v. Clos-

ser, 126 Ind. 348, 26 N. E. 159, 22 Am. St.

Rep. 593, 9 L. R. A. 754.

Louisiana.— Texas, etc., R. Co. v. South-

ern Pac. R. Co., 41 La. Ann. 970, 6 So. 888,

17 Am. St. Rep. 445.

New YorlQ.— Hartford, etc., R. Co. v. New
York, etc, R. Co., 3 Rob. 411.

United States.— Chicago, etc, R. Co. v.

Wabash, etc., R. Co., 61 Fed. 993, 9 C. C. A.

659.

See 41 Cent. Dig. tit. "Railroads," § 384.

Furnishing facilities to rival telegraph com-
panies.—A railroad company cannot make a
valid contract with one telegi-aph company

not to furnish transportation facilities for

the construction of a competing line and
refuse to carry and distribute material for

the construction of such line. Mercantile

Trust Co. V. Atlantic, etc., R. Co., 63 Fed.

910.

94. Cleveland, etc., R. Co. v. Closser, 126

Ind. 348, 26 N. E. 159, 22 Am. St. Rep. 593,

9 L. R. A. 754; Texas, etc, R. Co. v. South-

ern Pac. R. Co., 41 La. Ann. 970, 6 So.

888, 17 Am. St. Rep. 445; Chicago, etc, R.

Co. V. Wabash, etc., R. Co., 61 Fed. 993, 9

C. C. A. 659; Charlton v. Newcastle, etc.,

R. Co., 5 Jur. N. S. 1096, 7 Wkly. Rep. 731.

But see Midland R. Co. v. London, etc, R.

Co., L. R. 2 Eq. 524, 35 L. J. Ch. 831,

15 L. T. Rep. N. S. 264, 15 Wkly. Rep. 34.

95. Morrill i'. Boston, etc, R. Co., 55 N. H.
531.

96. Midland R. Co. v. London, etc., R. Co.,

L. R. 2 Eq. 524, 35 L. J. Ch. 831, 15 L. T.

Rep. N. S. 64, 15 Wkly. Rep. 34.

97. Hartford, etc, R. Co. v. New York, etc.,

R. Co., 3 Rob. (N. Y.) 411.

98. New Hampshire.— Manchester, etc., R.
Co. V. Concord R. Co., 66 N. H. 100, 20 Atl.

383, 49 Am. St. Rep. 582, 9 L. R. A. 689.

Neiv York.— Ives r. Smith, 3 N. Y. Suppl.

645 [affirmed in 8 N. Y. Suppl. 46].

United States.— U. S. v. Trans-Missouri
Freight Assoc, 58 Fed. 58, 7 C. C. A. 15,

24 L. R. A. 73 [affirming 53 Fed. 440].

England.— Midland R. Co. v. London, etc.,

R. Co., L. R. 2 Eq. 524, 35 L. J. Ch. 831,

15 L. T. Rep. N. S. 264, 15 Wkly. Rep. 34;
Hare v. London, etc., R. Co., 2 Johns. & H.
80, 7 Jur. N. S. 1145, 30 L. J. Ch. 817,

70 Eng. Reprint 978.

Canada.— Campbell r. Northern R. Co., 26
Grant Ch. (U. C.) 522; Great Western R.
Co. V. Grand Trunk R. Co., 25 U. C. Q. B.

37.

See 41 Cent. Dig. tit. "Railroads," § 384.

Such contracts may be distinctly beneficial

to the public by preventing the fluctuations

of rates and unjust discriminations between
shippers which invariably attend unrestricted

competition between rival companies (Man-
chester, etc., R. Co. V. Concord R. Co., 66
N. H. 100, 20 Atl. 383, 49 Am. St. Rep. 582,

9 L. R. A. 689 [quoting Morawetz Corp.

(2d ed.) § 1131] ) ; or by preventing the ruin

[VII, D, 1. e]
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prevents an unlimited and ruinous competition, without raising rates to an imjust
standard or causing the other company to violate its duties to the pubUc, should

be sustained, °° vmless it falls within an express constitutional or statutory

prohibition.'

2. Requisites and Validity. In the absence of any statutory provision relating

specifically to railroads or to the particular railroad in question, contracts of the

kind under consideration are governed by the rules relating to contracts of cor-

porations generally with respect to their formal requisites, and mode of executioH,

and the authority of the officers executing the same,^ and are entitled to the same
presumptions.' To render the contract vahd each of the contracting companies
must have power to enter into it,* and any legislative requirements as to how the

contract shall be made must be compUed with,^ and if the rights contracted for

constitute an interest in land the contract must be ra writmg.^ The fact that a
contract is invahd as to some of its provisions does not necessarily make it invalid

as a whole,' and if the contract is divisible that part which is valid will be enforced;

'

and a contract between two railroad companies is not invalid because the charter

of one will expire during the term of the contract, where the charter is capable

of rene-w'^1 and the contract is expressly made binding upon the assigns and suc-

cessors of the parties.^ While a distinction exists between contracts which are

strictly vitra vires, as beyond the powers of the company or contrary to public

policy, and contracts where the invalidity consists in some improper exercise or

lack of authority on the part of its officers or infoiinaUty in the execution of the

of one company by the other which would
ultimately result in raising rates to the

highest possible standard (Hare i;. London,
etc., R. Co., 2 Johns. & H. 80, 7 Jur. N. S.

1145, 30 L. J. Ch. 817, 70 Eng. Ileprint 978).
Agreement not to reduce rates.—^An agree-

ment between a railroad compajiy and a
competing traction company that for a lim-

ited period the railroad company would not
" lower its present rates of fare unless re-

quired by law " is not contrary to public

policy, where such rates are within the lim-

its expressly prescribed by statute. Raritan
River R. Co. !;. Middlesex, etc.. Traction

Co., 70 N. J. L. 732. 58 Atl. 332.

99. Manchester, etc., R. Co. v. Concord, etc.,

R. Co., 66 N. H. 100, 20 Atl. 383, 49 Am.
St. Rep. 582, 9 L. R. A. 689. Compare
V. S. V. Trans-Missouri Freight Assoc., 58
Fed. 58, 7 C. C. A. 15, 24 L. R. A. 73

{affirviing 53 Fed. 440, and reversed in 166

U. S. 290, 17 S. Ct. 540, 41 L. ed. 1007].

1. Manchester, etc., R. Co. v. Concord, etc.,

E. Co., 66 ISr. H. 100, 20 Atl. 383, 49 Am.
St. Rep. 582, 9 L. R. A. 689; U. S. v.

Trans-Missouri Freight Assoc, 166 U. S. 29D,

17 S. Ct. 540, 41 ii. ed. 1007 [reversing 58
Fed. 58, 7 C. C. A. 15, 24 L. R. A. 73

{affirming 53 Fed. 440)].
2. See 'CoRPOBATioNS, 10 Cyc. 1000.

3. Union Pae. R. Co. v. Chicago, etc., R.
Co., 163 U. S. 564, 16 S. Ct. 1173, 41 L. ed.

265 \affirming 51 Fed. 309, 2 C. C. A. 174
(affirming 47 Fed. 15)]; Pittsburgh, etc., R.
Co. V. Keolvuk, etc., Bridge Co., 131 U. S.

371, 9 S. Ct. 770, 33 L. ed. 157. See also

COEPOBATIONS, 10 Cyc. 1003.

4. Central Transp. Co. i'. Pullman's Palace-

Car Co., 139 U. S. 24, 11 S. Ct. 478, 35 L.

ed. 55.

5. Great Western E. Co. v. Grand Trunk R.

[VII, D, 1, e]

Co., 24 U. C. Q. B. 107. holding that under
the Railway Clauses Consolidation Act, the

consent of two thirds of the stock-holders is

essential to the validity of any traffic or

operating contract coming within the pro-

visions of that act.

6. Port Jervis, etc., E. Co. v. New York,
etc., E. Co., 132 N. Y. 439, 30 X. E. 855.

7. Hartford, etc., R. Co. v. New York, etc.,

R. Co., 3 Rob. (N. Y.) 411; Dayton, etc.,

R. Co. V. Pittsburgh, etc., R. Co., 25 Ohio
Cir. Ct. 705 [affirmed in 67 Ohio St; 523,

67 N. E. 1100]; Union Pac. R. Co. v. Chi-

cago, etc., E. Co., 163 U. S. 564, 16 S. Ct.

U73, 41 L. ed. 265 [affirming 51 Fed. 309.

2 C. C. A. 174 {affirming 47 Fed. 15)].
A contract between a railroad company and

a telegraph company is- valid as to a pro-

vision that the railroad company shall give

the telegraph company the exclusive use of

its riglit of way for telegraphic purposes,,

and the telegraph company gives to the rail-

road company the right to use the telegraph
line for its business, but a provision that

the railroad company will deliver for the

telegraph company whatever it may need for

construction, operation, and repairs at any
point on the line, and that it will not per-

form such services for any competing tele-

graph company except at regular rates and
at regular stations, is contrary to public

policy and void. Western Union Tel. Co. v.

Atlantic, etc., Tel. Co., 7 Ohio Dec. (Eeprint)

163, 1 Cine. L. Bui. 201.

8. Western Union Tel. Co. v. Atlantic, etc.,

Tel. Co., 7 Ohio Dec. (Reprint) 163, 1 Cine.

L. Bui. 201.

9. Union Pac. R. Co. v. Chicago, etc., R.
Co., 163 U. S. 564, 16 S. Ct. 1173, 41 L. ed.

265 [affirming 51 Fed. 309, 2 C. C. A. 174
{affirming 47 Fed. 15)].
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contract,'" those of the former class which are strictly ultra vires are void and can-

not be rendered valid by ratification or estoppel," and may be disaffirmed, although

partly executed ;
'^ but where the contract has been partly executed and one com-

pany has received its benefits, it will not be permitted to retain such benefits

and at the same time set up the invalidity of the contract," and may be required

in equity to account for and return what it has received under the contract, at

least where the other party is not in pari delicto or the contract is merely malum
prohibitum}^

3. Construction and Operation. In construing contracts between railroad

companies the rules applicable to the construction of contracts generally apply .'^

10. South Side Pass. R. Co. v. Second Ave.
vR. Co., 191 Pa. St. 492, 43 Atl. 346; Union
Pac. R. Co. V. Cliicago, etc., R. Co., 51 Fed.

309, 2 C. C. A. 174 \_affirmed in 163 U. S.

564, 16 S. Ct. 1173, 41 L. ed. 265].
Although a contract between two railroad

companies is voidable in equity at the elec-

tion of one of them within a reasonable time,

for want of a quorum of directors at the

meeting who ai'e not directors of the other

company, a delay in exercising the election

to avoid it will operate as a waiver of the

right to do so. V. S. Rolling Stock Co. v.

Atlantic, etc., R. Co., 34 Ohio St. 450, 32
Am. Rep. 380.

Where a railroad company acquiesces in the

use of its tracks by another company for the

period of one year, it is chargeable with
knowledge of the existence of a contract on
its part made by a receiver of the road per-

mitting such use. Jourdan v. Long Island

R. Co., 6 N. Y. St. 89.

11. Ohio, etc., R. Co. v. Indianapolis, etc.,

R. Co., 3 Ohio Dec. (Reprint) 458; Central

Transp. Co. v. Pullman's Palace-Car Co.,

139 U. S. 24, 11 S. Ct. 478, 35 L. ed. 55;
Pennsylvania R. Co. v. St. Louis, etc., R. Co.,

118 U. S. 290, 6 S. Ct. 1094, 30 K ed. 83,

118 U. S. 6.30, 7 S. Ct. 24, 30 L. ed. 284.

Compare Dayton, etc., R. Co. v. Pittsburgh,

etc., R. Co., 25 Ohio Cir. Ct. 705 [affirmed

in 67 Ohio St. 523, 67 N. E. 1100].

The doctrine of ultra vires and of estoppel

as applicable to ultra vires acts and con-

tracts is fully treated in another title. See

Corporations, 10 Cyc. 1146 et seq.

12. Central Transp. Co. v. Pullman's
Palace-Car Co., 139 U. S. 24, 11 S. Ct. 478,
35 L. ed. 55; Pennsylvania R. Co. v. St.

Louis, etc., R. Co., 118 U. S. 290, 6 S. Ct.

1094, 30 L. ed. 83, 118 U. S. 630, 7 S. Ct.

24, 30 L. ed. 284; Thomas v. West Jersey

R. Co., 101 U. S. 71, 25 L. ed. 950.

13. Manchester, etc., R. Co. v. Concord,
etc., R. Co., 66 N. H. 100, 20 Atl. 383,

49 Am. St. Rep. 582, 9 L. R. A. 689; Tona-
wanda, etc., R. Co. v. New York, etc., R. Co.,

42 Hun (N. Y.) 496; Dayton, etc., R. Co. v.

Pittsburgh, etc., R. Co.. 25 Ohio Cir. Ct. 705
[affirmed in 67 Ohio St. 523, 67 N. E. 1100].
Where two railroads are under a joint

manager who applies the joint fimds belong-
ing to both roads to the improvement of one
of them, it may be required to account to
the other therefor, although the traffic con-

tract for such joint management was ultra

vires (Nashua, etc., R. Corp. v. Boston, etc.,

[37]

R. Corp., 164 Mass. 222, 41 N. E. 268, 49

Am. St. Rep. 454) ; but it can recover only

its proportionate share of the funds so ex-

pended and not the entire amount (Nashua,

etc., R. Corp. v. Boston, etc., R. Corp., 157

Mass. 268, 31 N. E. 1060).
14. Manchester, etc., R. Co. v. Concord,

etc., R. Co., 66 N. H. 100, 20 Atl. 383, 49
Am. St. Rep. 582, 9 L. R. A. 689.

15. See CONTEA.OTS, 9 Cyc. 577; and the

following cases:

Kansas.— Chicago Great Western R. Co. v.

Kansas City, etc., R. Co., 75 Kan. 167, 88

Pae. 1085, holding that in a contract for the

joint use of a railroad, providing that " taxes

on property jointly used shall be included

in the cost of maintenance," the word
" taxes " should be construed as including

special assessments for local improvements
Minnesota.— Chicago Great Western R.

Co. V. St. Paul Union Depot Co., 68 Minn.

220, 71 N. W. 23, construing a contract be-

tween a railroad company and a depot com-

pany, and holding that the latter is required

to furnish reasonable depot facilities and
service for mixed trains, but is not com-
pelled to admit them to the use of the same
tracks as used by trains composed of passen-

ger cars only.

Missouri.— Union Depot Co. v. Chicago,
etc., R. Co., 113 Mo. 213, 30 S. W. 792,
construing a contract between a union depot
company and a railroad company, and hold-
ing that the latter company had a right to use

the depot for the trains of a purchased line

as well as its original line on payment only
of the rental imposed by the terms of the

contract. See also St. Joseph Union Depot
Co. V. Chicago, etc., R. Co., 131 Mo. 291, 31

S. W. 908 [distinguishing Union Depot Co.

V. Chicago, etc., R. Co., supra], holding that
the rule is otherwi.se where each of the roads
in question previously had similar contracts
with the depot company and were paying
separate rentals.

New Jerseif.— Elmira Boiling Mill Co. v.

Erie R. Co.,' 28 N. J. Eq. 400, construing
a grant by one railroad company of the use

of its " terminal facilities " to another, and
holding that the latter is not required to

pay any part of the salaries of persons em-
ployed at the depot for the purpose of pro-

viding such facilities.

New York.— Port Jervis, etc., R. Co. v.

New York, etc., R. Co., 132 N. Y. 439, 30
N. E. 855 (construing a parol agreement
for the use by one company of the tracks,

[VII. D. 3]
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The contract must be given the meaning understood and intended by the parties

at the time of its execution/" and in construing any part of the contract the court

will examine the entire contract and may also consider the relations of the parties,

their connection with the subject-matter of the contract, and the circumstances

yards, station, and turn-table of another as

being merely temporary and permissive) ;

Blossburg, etc., R. Co. c. Tioga, etc., K. Co.,

1 Abb. Dec. 149, 1 Keyes 486 (constru-

ing a, contract for the operation by one
railroad company of a road owned by an-

other for the mutual benefit of both in re-

gard to its provisions relating to the rates

to be charged and division of receipts).

Ohio.— Dayton, etc., R. Co. v. Pittsburgh,

etc., E. Co., 25 Ohio Cir. Ct. 705 [affirmed

in 67 Ohio St. 523, 67 N. E. 1100], constru-

ing a contract between two railroad com-
panies for the use by one of the road of

the other as to the application of the term
" road " as used in the contract.

Tennessee.— East Tennessee, etc., R. Co. v.

Nashville, etc., R. Co., (Ch. App. 1897) 51

S. W. 202, construing an agreement between
several railroad companies as to the joint

use of a dep.ot.

United States.— Columbus, etc., R. Co. v.

Pennsylvania R. Co., 143 Fed. 757, 74 C. C.

A. 647 (construing a contract between two
railroad companies for the joint use of

certain tracks, stations, and other terminal
facilities as to the apportionment of the cost

of maintenance of the property for the joint

use) ; Park r. New York, etc., R. Co., 72

Fed. 594 (construing » contract between a
railroad company and an express company).
England.— Lancashire, etc.. R. Co. r. East

Lancashire E. Co., 5 H. L. Cas. 792, 2 Jur.

N. S. 767, 25 L. J. Exch. 278, 4 Wkly. Rep.

780, 10 Eng. Reprint 1114 (construing a
contract for trackage and terminal facil-

ities) ; Midland R. Co. r. Manchester, etc., R.

Co., 22 L. T. Rep. N. S. 601 (construing

a contract for trackage rights with regard

to the application of the term " local traf-

fie") ; North Eastern R. Co. r. Scarborough,
etc., R. Co., 8 R. & Can. Tr. Cas. 157 (con-

struing a working agreement between rail-

road companies in regard to the liability

for the cost of repairs upon the road-

bed).
Canada.—Brantford r. Buffalo, etc., R. Co.,

29 U. C. Q. B. 607, construing a traffic

contract in regard to provisions imposing a
liability upon one company upon bonds issued

by the other.

See 41 Cent. Dig. tit. "Railroads," § 436.

Particular contracts construea.—A contract

relating to local freight business " from and
to Newark and Columbus, with stations on
the line of said road between those points,"

does not include the carriage of freights

from one intermediate station to another

such station. Baltimore, etc., R. Co. c. Pitts-

burgh, etc., R. Co., 55 Fed. 701. Where three

railroad companies, one owning a road from
A to B and the others roads from B to C,

having through traffic arrangements, jointly

contracted with a person for the exclusive

use of his sleeping cars on their roads, to be

[VII, D, 3]

run " over the line of said roads " between
A and C, and " in connection with the night

passenger express through trains between
said cities," the contract is not violated

by the use of other sleeping cars in trains

between B and C which do not also pass

over the portion of the road between A and
B. Stanley v. Cleveland, etc., R. Co., 18

Ohio St. 552. Where several parties agree

to contribute to the cost of operating and
maintaining a railroad in proportion to the

number of ears shipped over it by each, one

is not entitled to claim any reduction in the

amount of his contribution on the ground
that the ears used by another were of

greater capacity. Alleghanv Lumber Co. v.

Hoyt, 77 Hun "(N. Y.) 607,' 28 N. Y. Suppl.

182. A^Tiere an agreement whereby a rail-

road company constructs a switch for the

joint use of itself and a mining company
expressly excepts a certain portion from the

use of the mining company, the latter ac-

quires no right to use such excepted portion

by a mere permissive use thereof for a time

or by the fact that the railroad company
built the switch without legislative author-

ity. Coe r. New Jersey Midland R. Co., 28

N. J. Eq. 100 [affirmed in 28 N. J. Eq. 593]

.

A contract by which one railroad company
grants the use of its tracks to another for
" all the trains required in the prosecution

of its business " gives the latter no right to

license other companies in the prosecution

of their separate business to run trains over

the track without the consent of the former.

Dayton, etc., R. Co. r. Pittsburgh, etc., R.

Co., 25 Ohio Cir. Ct. 705 [affirm-ed in 67

Ohio St. 523, 67 N. E. 1100], In a contract

between two railroad companies requiring one

of them in case flagmen or switchmen were
required at a crossing to " pay the entire

cost of such flagmen or switchmen " and also
" the entire cost and expense of constructing
and maintaining all watch houses, signal

stations, signals, and other similar appli-

ances that may be now or at any time here-

after required," the term " other similar

appliances " does not include an interlock-

ing system at the crossing. Chicago, etc.,

R. Co. r. Chicago, etc., R. Co., 113 Wis. 161,

87 N. W. 1085, 89 N. W. 180. Where n

contract by which one railroad company is

to use a part of the track of another, pro-

vides that the maintenance of the track
shall bp charged to the joint account,

losses from injuries to employees engaged in

the work of maintenance are a part of the

cost of the maintenance and chargeable
under the contract to the joint account.
Louisville, etc., R. Co. r. Chesapeake, etc.,

R. Co., 107 Kv. 191, 53 S. W. 277, 21 Ky.
L. Rep. 875.

16. Jacksonville, etc., R. Co. r. Louisville,

etc.. R. Co., 150 111. 480, 37 N. E. 924
[affirming 47 111. App. 414] ; Chicago, etc.,
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under which it was signed," and the conditions then existing.^' If, however, there

is no ambiguity in the language of the contract the court cannot put upon it any
construction other than what the words signify,'^ and terms having a particular

significance in the usage of persons operating railroads will be given that meaning
in construing traffic contracts.^" Where the contract is fairly and reasonably

open to two constructions, one making it legal and the other illegal, the former
will be adopted;^' and where the contract is in any degree in restraint of competi-
tion it will be strictly construed and not extended in its apphcation beyond its

express provisions,^^ nor will a contract be so construed as to militate against

the convenience and comfort of the traveling public if it can fairly be con-

strued otherwise.^^ The practical construction given to the contract by the

parties is a material factor in determining its meaning,^* and where the parties

by their acts and declarations have put a practical construction upon the agree-

R. Co. V. Chicago, etc., E. Co., 113 Wis. 161,

87 N. W. 1085, 89 N. W. 180. -

17. Chicago, etc., E. Co. v. Chicago, etc.,

R. Co., 113 Wis. 161, 87 N. W. 1085, 89
N. W. 180; Chicago, etc., R. Co. v. Denver,
etc., R. Co., 143 U. S. 596, 12 S. Ct. 479,

36 L. ed. 277 [affirming 45 Fed. 304] ;

Llanelly R., etc., Co. v. London, etc., R. Co.,

L. R. 7 H. L. 550, 45 L. J. Ch. 539, 32 L. T.

Rep. N. S. 575, 23 Wkly. Rep. 927.
Application of rule.— Where a, railroad

company was entitled to the use of the
terminal facilities of a depot company upon
purchase of a certain number of shares of

stock of the latter, and tendered the par
value which wa.s refused by the depot com-
pany, which demanded the market value
thereof, a suit was instituted to determine
this question. Pending this litigation the
companies entered into a contract to remain
in force until the question was settled by
litigation or agreement by which the rail-

road company was to use the terminal
facilities at a certain monthly rental, which
agreement was to be " without prejudice

"

to the rights in litigation " or otherwise.''

Litigation as to the price of the stock being
determined in favor of the railroad company
it was held that the term "without preju-

dice " could not under the circumstances
be construed as applying only to proceedings
in the suit pending, and that the railroad

company was entitled to have the amount
paid in as rental applied as a part payment
upon tlie amount due from it for the stock

of the depot company. Chicago, etc., R. Co.

V. St. Paul Union Depot Co., 54 Minn. 411,

56 N. W. 129.

18. Wiggins Ferry Co. v. Chicago, etc., R.
Co., 73 Mo. 389, 39 Am. Rep. 519.
Where a contract between a bridge com-

pany and certain railroad companies pro-
vides that the railroad companies shall

pay the cost of maintenance and all neces-

sary repair, and many years afterward owing
to an increase of water traffic and regula-
tions of the War Department it becomes
necessary to put in a new draw span and
fender piers, which would not have been re-

quired by any conditions existing or in con-
templation of the parties at the time of the
contract, the railroad companies are not
liable for the cost of such improvements

under the contract. Pittsburg, etc., R. Co.

V. Dodd, 115 Ky. 176. 72 S. W. 822, 24 Ky.
L. Rep. 2057, 74 S. W. 1096, 25 Ky. L. Rep.

255.

19. Louisville, etc., R. Co. v. Louisville St.

R. Co., 100 Ky. 690, 39 S. W. 42, 19 Ky.
L. Rep. 11.

20. Jacksonville, etc., R. Co. v. Louisville,

etc., R. Co., 150 111. 480, 37 N. E. 924

[affirming 47 111. App. 414], holding that

the term " terminal facilities " in railroad

usage does not include tracks other than
those used in making up trains, and that a
switch service performed by one company
for another over tracks leading to the works
of a car manufacturing company, not the

property of the company performing such
services, is not included in its grant of

terminal facilities.

21. Wiggins Ferry Co. v. Chicago, etc., R.
Co., 128 Mo. 224, 27 S. W. 568, 30 S. W.
430 (holding that a contract by a railroad
company giving a particular ferry the ex-

clusive handling of its traffic across a river

at a particular place will be construed as
applying only to rival ferries and will not
prevent the railroad company from using a
bridge subsequently built, which affords a
quicker and more convenient mode of cross-

ing the stream with its freight and pas-
sengers) ; Morris, etc., R. Co. r. Sussex R.
Co., 20 N. J. Eq. 542 [reversing 19 N. J. Eq.

13] (holding that a provision in a, traffic

contract making it applicable to " any
future extensions or branches " of the roads
will be considered as applying only to such
extensions or branches as were authorized
to be constructed at the time of the con-

tract) ; Delaware, etc., R. Co. v. Kutter, 147
Fed. 51. 77 C. C. A. 315.

22. Wiggins Ferry Co. v. Ohio, etc., R. Co.,

72 111. 360; Wiggins Ferry Co. v. Chicago,
etc., R. Co., 128 Mo. 224, 27 S. W. 568, 30
S. W. 430.

23. Stanley v. Cleveland, etc., R. Co., 18
Ohio St. 552; Central Trust Co. t. Wabash,
etc., R. Co., 29 Fed. 546.

24. St. Joseph Union Depot Co. v. Chicago,
etc., R. Co., 131 Mo. 291, 31 S. W. 908;
Delaware, etc., R. Co. r. Kutter, 147 Fed.
51, 77 C. C. A. 315; Columbus, etc., R. Co.
V. Pennsylvania R. Co., 143 Fed. 757, 74
C. C. A. 647.
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ment existing between them, the courts will ordii^arily adopt and enforce such
construction.^

4. Assignment of Contract. An agreement between two railroad companies,
eonferring on each the right to run its cars over the tracks of the other, each
retaining the absolute control over its road for all other purposes, confers no interest

which can be assigned or leased;^" but the contract may expressly provide for an
assignment of the rights acquired thereunder,^' and one company may succeed
to the rights and liabilities of another under a contract made expressly on behalf

of the company "its successors and assigns,"^,' or which provides that it shall

be binding upon the lessees, assigns, grantees, or successors of each company.^°

An exception in the contract with respect to the rights granted is as binding
upon its representatives and assigns as upon the original company.^"

5. Termination or Modification. A traffic or other operating contract between
railroad companies cannot be altered or modified arbitrarily by either party but
only by the concurrence of both,'' and if the contract is fixed by its terms to con-

tinue for a certain period it cannot be revoked by either party on notice.'^ A
contract may of course be terminated by either party at any time if it contains

an express stipulation to that effect; ^ and it has been held that a contract between
two railroad companies for trackage, depot, or terminal facihties, containing no
provision as to how long it is to remain in force, may be rescinded by either party
at any time upon reasonable notice; ^* and where the legislature under a right

reserved in the charter of a railroad permits another company to connect with

and enter upon and use its tracks for a fixed compensation, such right when acted

upon does not constitute a perpetual contract between the companies, and it is

competent for the company using the tracks of the other to withdraw from such

use and by legislative authority form connections with other roads.'" Where
the same companies at different dates enter into trafE.c contracts with regard

to their respective roads, if it appears that it was not the intention of the parties

that the second contract should annul or alter the first, the failure of one of the

companies to comply with the second contract will not affect its rights imder
the terms of the first.'"

25. Pittsburg, etc., E. Co. «. Dodd, 115 Where a contract between a railroad com-
Ky. 176, 72 S. W. 822, 24 Ky. L. Rep. 2057, pany and a bridge company provides that it

74 S. W. 1096, 25 Ky. L. Bep. 255; Hart- may be terminated by either party upon a
ford, etc., E. Co. v. New York, etc., E. Co., certain notice, such a notice given by the

3 Eob. (N. Y.) 411; Chicago, etc., R. Co. railroad company and acted on by both
p. Northern Pac. E. Co., 101 Fed. 792, 42 parties terminates the contract, although the

C. C. A. 25 ; St. Joseph Union Depot Co. v. railroad company continues to use the bridge.

Chicago, etc., E. Co., 89 Fed. 648, 32 C. C. Pittsburg, etc., R. Co. r. Dodd, 115 Ky. 176,

A. 284. 72 S. W. 822, 24 Ky. L. Eep. 2057, 74
36. Brooklyn Crosstown E. Co. ». Brooklyn S. W. 1096, 25 Ky. L. Eep. 255.

City E. Co., 51 Hun (N. Y.) 600, 3 N. Y. 34. Chattanooga, etc., R. Co. v. Cincinnati,

Suppl. 901. etc., R. Co., 44 Fed. 456. But see Llanelly

27. Wiggins Ferry Co. «. Chicago, etc., R. R., etc., Co. r. London, etc., & N. W. R. Co.,

Co., 73 Mo. 389, 39 Am. Eep. 519 ; Chicago, L. R. 7 H. L. 5'50, 45 L. J. Ch. 539, 32 L. T.

etc., E. Co. V. Denver, etc., E. Co., 46 Fed. Eep. N. S. 575, 23 Wldy. Eep. 927.

145. If the companies cannot readjust their re-

38. Jacksonville, etc., R. Co. v. Louisville, lations after the withdrawal of one from an
etc., E. Co., 150 111. 480, 37 N. B. 924 existing contract, the courts will make such

[aflir'ming 47 111. App. 414]. ad interim orders as may be necessary to

39. Chicago, etc., E. Co. v. Denver, etc., E. protect the rights of the parties and secure

Co., 46 Fed. 145. the preservation and operation of the road.

SO. Coe V. New Jersey Midland E. Co., 28 Philadelphia, etc., E. Co. v. Eiver Front E.

N. J. Eq. 100 [afflrmed in 28 N. J. Eq. 593]. Co., 168 Pa. St. 357, 31 Atl. 1098.
31. Philadelphia, etc., E. Co. v. Eiver Front 35. Boston, etc., R. Co. i\ Boston, etc., R.

E. Co., 168 Pa. St. 357, 31 Atl. 1098. Co., 5 Cush. (Mass.) 375.

32. Cumberland Valley E. Co. r. Gettys- 36. Bartlette v. Norwich, etc., R. Co., 33
burg, etc., E. Co., 177 Pa. St. 519, 35 Atl. Conn. 560, holding that where several rail-

952. road companies agreed that one of them
33. Queen City Coal Co. v. Louisville, etc., should build and operate a connecting road

E. Co., 44 S. W. 103, 19 Ky. L. Rep. 1628. and the others contribute a certain propor-
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6. Rights, Liabilities, and Remedies." A court of equity will enjoin the
execution of a contract by which one railroad company without legislative author-
ity seeks to turn over its road to another company,'* or unlawfully seeks to acquire

the control of a parallel or competing Hne;'" and where the road of one company,
under the disguise of a traffic contract, has been illegally turned over to another
the stock-holders who did not consent thereto may maintain a bill in equity to

enjoin a further operation under the contract and for an accounting and the

appointment of a receiver.*" "Where the contract is valid the general rules in

regard to contracts apply, and the party entitled may sue for and recover the

amount due according to the terms of the contract,*^ or the damages sustained

by reason of the breach thereof.*^ Courts of equity also have jurisdiction to decree

the specific performance of such contracts, *' and such relief will be granted where
an action at law would be inadequate and the contract is capable of specific per-

formance and is not inequitable or contrary to public policy,** particularly where
its specific performance would be to the interest of the pubhc.*^ Where one rail-

road company has a contract right to use a portion of the track of another as a

part of its line, and such right is afterward denied, the company owning the track

will be enjoined from interfering with such use; *^ but injunctive rehef against

the violation of contracts will not ordinarily be granted where there is a doubt as

to the legahty of the contract,*' or plaintiff's right is doubtful or an action at law

or in equity prosecuted in the ordinary manner will afford adequate redress.**

A railroad company in permitting another to use a portion of its tracks is perform-

ing the duty of a common carrier in supplying an instrumentality of transporta-

tion and may charge only what is a reasonable sum for such use,*" and a special

charter privilege as to rates chargeable by a railroad company does not so inhere

in the road as to pass to another company which subsequently acquires the right

to operate it.^" Where a railroad company contracts to allow another to use its

right of way upon such terms and for such compensation as may be agreed upon
by the companies, and subsequently denies the right to such use upon any terms,

tion of the expenses, the earnings of the 265 [affirming 51 Fed. 309, 2 C. C. A. 174

road to be paid to a trustee for distribution {affirming 47 Fed. 15)].

among the companies until their contribu- 44. Cumberland Valley E. Co. v. Gettys-

tions were repaid, and subsequently the same burg, etc., R. Co., 177 Pa. St. 519, 35 Atl.

companies agreed that a certain number of 952; Union Pac. R. Co. v. Chicago, etc., R.

express trains should be run over their roads Co., 163 U. S. 564, 16 S. Ct. 1173, 41 L. ed.

daily, the failure of one of the companies 265 [affirming 51 Fed. 309, 2 C. C. A. 174

to carry out the contract regarding the ex- {affirming 47 Fed. 15)]; Chicago, etc., R.

press trains on account of its insolvency did Co. v. "Union Pac. R. Co., 74 Fed. 989;

not affect t)ie duty of the operating com- Central Trust Co. v. Wabash, etc., R. Co.,

pany to apply the net earnings to the re- 29 Fed. 546; Wolverhampton, etc., R. Co. v.

payment of the construction expenses as pro- London, etc., R. Co., L. R. 16 Eq. 433, 43

vided by the first contract. L. J. Ch. 131.

37. Liability for injuries incident to oper- 45. Central Trust Co. v. Wabash, etc., R.

ation of road see infra, X, C, 5, 6, 7, 10. Co., 29 Fed. 546.

38. Winch v. Birkenhead, etc., R. Co., 5 46. Lathrop v. Junction R. Co., 4 Fed. 41;

De 6. & Sm. 562, 16 Jur. 1035, 64 Eng. Re- threat Northern R. Co. v. Manchester, etc.,

print 1243. R. Co., 5 De G. & Sm. 138, 16 Jur. 146, 64

39. Pennsylvania R. Co. v. Com., 2 Pa. Cas. Eng. Reprint 1053.

83, 7 Atl. 374 [affirmnng 1 Pa. Co. Ct. 223]

.

47. South Yorkshire R. Co. v. Great North-

40. Earle v. Seattle, 'etc., R. Co., 56 Fed. em R. Co., 3 De G. M. & G. 576, 22 L. J.

909. Ch. 761, 1 Wkly. Rep. 203, 52 Eng. Ch. 203,

41. Pittsburgh, etc., R. Co. v. Keokuk, etc., 43 Eng. Reprint 226.

Bridge Co., 131 U. S. 371, 9 S. Ct. 770, 33 48. Baltimore, etc., R. Co. v. Pittsburgh,

L. ed. 157; Green Bay, etc., R. Co. v. Union etc., R. Co., 1 Ohio Cir. Ct. 100, 1 Ohio Cir.

Steam-Boat Co., 107 U. S. 98, 2 S. Ct. 221, Dee. 60. See also Shrewsbury, etc., R. Co.

27 L. ed. 413. v. Stour Valley R. Co., 2 De G. M. & G.

42. Graham v. Macon, etc., R. Co., 120 Ga. 866, 51 Eng. Ch. 677, 42 Eng. Reprint 1111.

757, 49 S. E. 75; Norfolk, etc., R. Co. v. 49. Toledo, etc., R. Co. !>. Michigan Cent.

Shippers' Compress Co., 83 Va. 272, 2 S. E. R. Co., 5 Ohio S. & C. PI. Dec. 147, 7 Ohio
139.

" ' AT. p. 37fi.

43. Union Pac. R. Co. v. Chicago, etc., R. 50. Pittsburgh, etc., R. Co. v. Moore, 33

Co., 163 U. S. 564, 16 S. Ct. 1173, 41 L. ed. Ohio St. 384, 31 Am. Rep. 543.
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so that a resort to the court is necessary to enforce the right, the court will deter-

mine the whole case and settle both the right and the compensation; ^^ but in

an action by a railroad company to recover for the use of its tracks and terminal

facilities, where there is no definite agreement as to the amount to be paid, the

amount paid to it for a similar use by other roads, which in fact own all of its stock,

affords no test of what is reasonable as between it and another company having
no such connection with it.^^ Where the contract between a bridge company
and several railroad companies provides that they shall be charged upon an
equal basis and that the charges shall be limited to such rates as toU produce
a certain sum, if the bridge company charges a higher rate the surplus illegally

accumulated may be recovered by the railroad companies in the same propor-

tion in which it was paid."' Where several railroad companies having termini

in a certain city agree to connect their roads and organize a separate company
for this purpose, the fact that one of them constructs a portion of the connecting

line upon its oAvn land at its own expense makes it the legal owner of that portion,^*

but does not give it any right to prohibit its use by the other companies as a part

of the continuous line.^ A railroad company by giving another company the

right to use its tracks does not obligate itself to put the track in repair or make
any change in its existing state,^" and the mere fact that one railroad company
is operating a road constructed by another does not establish an assumption by
it of an obhgation incurred by the latter in the construction of its road;''^ but
a company having the control and operation of a railroad will be equally liable

with the owner thereof for the continuance of a nuisance growing out of the manner
of its construction.^'

E. Consolidation— 1. Definition and Naturk. A consolidation has been
defined as being a merger, a union, or amalgamation, by which the stock of the two
corporations is made one, by which their property and franchises are combined into

one, by which their powers become the powers of one, by which their names are

merged into one, and by which the identity of the two practically, if not actually,

runs into one.^° The term "amalgamation" is used in England and in Canada,™

51. Central Trust Co. v. Wabash, etc., R. mon understanding, a consolidation of such
Co., 29 Fed. 546. companies; whether such single corporation,

52. Peoria, etc., R. Co. v. Chicago, etc., called the consolidated company, be a new
R. Co., 127 U. S. 200, 8 S. Ct. 1125, 32 one then created, or one of the original com-
L. ed. 110 [affirming 18 Fed. 484]. panies, continuing in existence with only

53. Louisville Bridge Co. v. Louisville, etc., larger rights, capacities and property."

R. Co., 100 Ky. 674, 51 S. W. 185, 21 Ky. Meyer t. Johnston, 64 Ala. 603, 656. "The
L. Rep. 271. consolidation of two or more railroad cor-

54. Pennsylvania R. Co.'s Appeal, 80 Pa. porations is the permanent union in their

St. 265. interests, management, and control, either

55. Lathrop v. Junction R. Co., 4 Fed. 41, in the formation of a, new company out of

14 Fed. Cas. No. 8,110, 9 Wkly. Notes Cas. the consolidated ones, or else by a consoli-

(Pa.) 277. dated management of the old ones unitedly,

56. Murch v. Concord R. Corp., 29 N. H. whilst their distinct corporate entities still

9, 01 Am. Dec. 631. • remain." Rorer Railroads 588 [quoted in

57. Sheridan v. Atchison, etc., R. Co., 56 State v. Montana R. Co., 21 Mont. 221, 240,

Mo. App. 68, where the obligation was to 53 Pac. 623, 45 L. R. A. 271].
construct a farm crossing. 60. Eastern Union R. Co. v. Cochrane, 2

58. Tate v. Missouri, etc., R. Co., 64 Mo. C. L. R. 292, 9 Exch. 197, 17 Jur. 1103, 23

149. L. J. Exch. 01, 7 R. & Can. Cas. 792, 2 Wkly.
59. State v. Montana R. Co., 21 Mont. 221, Rep. 43; Charlton v. Newcastle, etc., R. Co.,

242. 53 Pac. 623, 45 L. R. A. 271. 5 Jur. N. S. 1096, 7 Wkly. Rep. 731; Yool v.

Other definitions are: "When the rights. Great Western R. Co., 39 L. J. Ch. 562, 22
franchises, and effects of two or more cor- L. T. Rep. N. S. 781, 18 Wkly. Rep. 825;
porations, are, by legal authority and agree- Bruff v. Cobbold, 30 L. T. Rep. N. S. 597;

ment of the parties, combined and united Pargey u. Grand Junction R. Co., 4 Ont.

into one whole, and committed to a single 232.

corporation, the stock-holders of which are " The term ' amalgamation,' as pointed out

composed of those (so far as they choose to by Wood, V. C, in In re Empire Assur.

become such) of the companies thus agree- Corp., L. R. 4 Eq. 341, 36 L. J. Ch. 663, 16

ing, this is in law, and according to com- L. T. Rep. N. S. 345, 15 Wkly. Rep. 889,
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but in this country is not in general use or favorably regarded.*' The term
"consoUdation" properly applies to a corporate union, "^ as distinguished from
a physical union or connection of the tracks/^ or business agreement affect-

ing the ownership, operation, use, or control of the roads,"* and is clearly dis-

tinguishable from a purchase by one company of the road of another,"^ lease,"'

traffic agreement,"^ agreement to consohdate at a future date,°* or the acquisition

by one company of stock in another. "° It has been held that the term "con-

solidation" may properly be apphed to a corporate union effected either by the

termination or dissolution of the constituent companies and the creation of a new
and distinct company or by the merger of one or more companies into another

existing company under the name of the latter which continues in existence

but with larger rights and property,™ while in other cases it has been held that a

union of the latter character should be termed a merger instead of a consolidation."

2. Right to Consolidate — a. In General. In the absence of legislative

authority, two railroad companies have no power to consohdate," and such

authority must be clearly given and cannot be impUed from any uncertain or

doubtful language in regard to the powers conferred upon such companies,'^

and must also be conferred upon each of the companies entering into the con-

has no definite and positive signification. It

is employed to denote loosely various opera-
tions in themselves widely different, virhich

more or less completely work a. transfer of

corporate aflfairs from one corporation to

another, and a merger of the former body
into the latter." Fargey v. Grand Junction
R. Co., 4 Ont. 232, 243.

61. Meyer v. Johnston, 64 Ala. 603; State
!-. Montana E. Co., 21 Mont. 221, 53 Pac.
623, 45 L. R. A. 271.

63. Chicago, etc., R. Co. v. Ashling, 160
III. 373, 43 N. E. 373 \_affirming 56 111. App.
327] ; Pingree v. Michigan Cent. R. Co., 118

Mich. 314, 76 N. W. 635, 53 L. R. A. 274;
State i'. Montana R. Co., 21 Mont. 221, 53

Pac. 623, 45 L. R. A. 271.

63. Louisville, etc., R. Co. v. Kentucky, 161

U. S. 677, 16 S. Ct. 714, 40 L. ed. 849.

64. Pingree ;:. Michigan Cent. R. Co., 118

Mich. 314, 76 N. W. 635, 53 L. E. A. 274;
Morrill r. Smith County, 89 Tex. 529, 36

S. W. 56.

65. Hawkins r. Georgia Cent. R. Co., 119

Ga. 159, 46 S. E. 82; Chicago, etc., R. Co.

V. Ashling, 160 111. 373, 43 N. E. 373 [af-

firming 50 111. App. 327] ; Elkins v. Camden,
etc., R. Co., 36 N. J. Eq. 5; Mackintosh v.

Flint, etc., R. Co., 34 Fed. 582.

66. State v. Montana R. Co., 21 Mont. 221,

53 Pac. 623, 45 L. R. A. 271; Mills v. Central

R. Co., 41 N. J. Eq. 1, 2 Atl. 453; Gere v.

Sew York Cent., etc., R. Co., 19 Abb. N. Cas.

(X. Y.) 193; Missouri Pac. R. Co. v. Owens,
1 Tex. App. Civ. Cas. § 384.

67. Pingree v. Michigan Cent. R. Co., 118

Mich. 314, 76 N. W. 635, 53 L. R. A. 274;

Morrill v. Smith Countv, 89 Tex. 529, 36

S. W. 56.

68. Shrewsbury, etc., R. Co. r. Stour Val-

lev R. Co., 2 De G. M. & G. 866, 51 Eng.
Cli. 677, 42 Eng. Reprint 1111.

69. Elkins V. Camden, etc., R. Co., 36 N. J.

Eq. 5. Compare Williamson v. New Jersey

Southern R. Co., 26 N. J. Eq. 398.

70. Mever r. Johnston, 64 Ala. 603; State

V. Montana R. Co., 21 Mont. 221, 53 Pac.

623, 45 L. R. A. 271. But see Powell v.

North Missouri R. Co., 42 Mo. 63.

71. Lee v. Atlantic Coast Line R. Co., 150

Fed. 775. See also Atlantic, etc., R. Co. v.

Georgia, 98 U. S. 359, 25 L. ed. 185; Tom-
linson v. Branch, 15 Wall. (U. S.) 460, 21

L. ed. 189.

There is a distinct difference between a
consolidation and a merger of two railroad

companies. In a consolidation both go out

of existence as separate corporations and a
new corporation is created which takes their

place and property, while in the case of a

merger one loses its identity by absorption

in the other, which remains in existence and
succeeds to its property and issues its own
stock to the stock-holders of the merged
company. Lee v. Atlantic Coast Line R. Co.,

150 Fed. 775.

72. American L. & T. Co. v. Minnesota,

etc., R. Co., 157 111. 641, 42 N. E. 153;

Morrill v. Smith County, 89 Tex. 529, 36

S. W. 56 [reversing (Civ. App. 1895) 33

S. W. 899] ; Missouri Pac. R. Co. v. Owens,
1 Tex. App. Civ. Cas. § 384; Pearce v. Madi-
son, etc., R. Co., 21 How. (U. S.) 441, 16

L. ed. 184; Charlton v. Newcastle, etc., E.

Co., 5 Jur. N. S. 1096, 7 Wkly. Rep.

731.

73. Morrill v. Smith County, 89 Tex. 529,

36 S. W. 56 [reversing (Civ. App. 1895)

33 S. W. 899]; Louisville, etc., E. Co. v.

Kentucky, 161 U. S. 677, 16 S. Ct. 714, 40

L. ed. 849.

Statutes not authorizing consolidation.

—

Authority to " unite " with other roads refers

to a physical connection of the tracks, and
not to a consolidation or union of franchises

(Louisville, etc., R. Co. v. Kentucky, 161

U. S. 677, 16 S. Ct. 714, 40 L. ed. 849);
and a statute authorizing a railroad com-

pany "to connect itself with any other rail-

road company " refers merely to a traffic

consolidation and not a corporate consolida-

tion (Morrill v. Smith County, 89 Tex. 529,

36 R. W. 56 [reversing (Civ. App. 1895) 33

S. W. 899]).

[VII, E, 2, a]
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solidation.'* Authority conferred upon a particular railroad company to con-

solidate with others does not pass to the resulting consohdated company so as

to authorize it to make successive consolidations with other companies;'^ but
where the right to consolidate is conferred upon railroad companies generally,

subject only to the usual restrictioiis in regard to parallel or competing lines,

the right is not exhausted by a single exercise or affected by the fact that one
of the constituent companies is the product of a prior consolidation, '° and under
such a statute there may be a consoHdation at the same time of more than two
companies.'' The legislature may authorize the consoUdation of two or more
railroad companies,'* and legislative sanction for a consoUdation may be given
either by a general law or special charter provision,'' or by statutes passed before

the consolidation or by a subsequent legislative ratification,^ and the legislature

may authorize either a modified surrender of the old companies or their total

extinction and the creation by their union of a new company.*^ The legislature

may revoke a power previously given to consohdate if it has not been executed,'^

or limit a general power previously given so as to exclude consohdations between
parallel or competing hnes,^ although there is no reservation of power to alter

or amend the charter/^ The legislature in authorizing a consolidation may
also impose such conditions as it may deem proper,*^ and the company by exer-

cising the right impUedly consents to and is bound by the conditions imposed.*'

b. Continuous or Connecting Lines.*' There are constitutional or statutory

provisions in some jurisdictions expressly authorizing the consoUdation of rail-

road companies whose roads form a coimecting and continuous Une,** and two

74. Morrill v. Smith County, 89 Tex. 529,

36 S. W. 56 {.reversing (Civ. App. 1895) 33
S. W. 899]; Louisville, etc., E. Co. v. Ken-
tucky, 161 U. S. 677, 16 S. Ct. 714, 40 L. ed.

849. See also Spencer v. Seaboard Air Line
E. Co., 137 N. C. 107, 49 S. E. 96, 1 L. E. A.
N. S. 604. But see In re Prospect Park, etc.,

R. Co., 67 JSr. y. 371, holding that where
power is given by statute to one railroad
company to consolidate with any other, what-
ever other company it selects for a union
and finds willing to join it has power to

unite with it, although such other company
is not named in the statute.

75. Morrill v. Smith Couixty, 89 Tex. 529,

36 S. W. 56 [reversing (Civ. App. 1895)
33 S. W. 899].

76. Smith v. Cleveland, etc., E. Co., 170
Ind. 382, 81 N. E. 501; Taylor v. Atlantic,

etc., E. Co., 57 How. Pr. (N. Y.) 26.

77. Smith v. Cleveland, etc., R. Co., 170
Ind. 382, 81 N. E. 501; Bonner v. Terre
Haute, etc., E. Co.. 151 Fed. 985, 81 C. C. A.
476.

78. Ohio, etc., E. Co. v. People, 123 111.

467, 14 N. E. 874; State v. Maine Cent. R.
Co., 66 Me. 488.

79. American L. & T. Co. v. Minnesota,
etc., R. Co., 157 111. 641, 42 N. E. 153;
Spencer v. Seaboard Air Line E. Co., 137
N. C. 107, 49 S. E. 56, 1 L. E. A. N. S. 604.

80. American L. & T. Co. v. Minnesota,
etc., E. Co., 157 111. 641, 42 N. E. 153.

Effect of curative statutes see infra, VII,
E, 2, f.

81. State V. Maine Cent. E. Co., 66 Me.
488.

82. Pearsall v. Great Northern E. Co., 161

r. S. 646, 16 S. Ct. 705, 40 L. ed. 838 [.re-

versing 73 Fed. 933].
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83. Pearsall i\ Great Northern E. Co., 161

U. S. 646, 16 S. Ct. 705, 40 L. ed. 838 [re-

versing 73 Fed. 933].
84. Louisville, etc., E. Co. v. Kentucky,

161 U. S. 677, 16 S. Ct. 714, 40 L. ed. 849.

85. Ashley v. Eyan, 153 U. S. 436, 14

S. Ct. 865, 38 L. ed. 773 [affirming 49 Ohio
St. 504, 31 N. E. 721 {affirming 6 Ohio Cir.

Ct. 208, 3 Ohio Cir. Dec. 418)]. See also

Louisville, etc., E. Co. v. Kentucky, 161 U. S.

677, 16 S. Ct. 714, 40 L. ed. 849.
The legislature may require that proceed-

ings for the condemnation of land through
certain counties shall be governed by the
provisions of the original charter of one of

the companies. Swayze v. New Jersey Mid-
land E. Co., 36 N. J. L. 295.

86. Mobile, etc., E. Co. !;. State, 89 Miss.

724, 41 So. 259, 122 Am. St. Rep. 295;
Ashley v. Ryan, 153 U. S. 436, 14 S. Ct. 865,

38 L. ed. 773 [affirming 49 Ohio St. 504, 31

N. E. 721 {affirming 6 Ohio Cir. Ct. 208, 3

Ohio Cir. Dec. 418)].
Substitution of annuity for principal debt.— Where on authorizing a consolidation the

state agrees to accept in lieu of a debt owing
to it by one of the constituent companies, a
certain annuity to be paid by the consoli-

dated company, the consolidated company
cannot subsequently claim the right to set-

tle the original indebtedness instead of pay-
ing the annuity agreed upon. Northern Cent.
R. Co. V. Hering, 93 Md. 164, 48 Atl. 461.

87. See, generally, Coepobations, 10 Cyo.
293.

88. Alabama.— Georgia Pac. R. Co. v.

Gaines, 88 Ala. 377, 7 So. 382; Georgia Pac.
E. Co. V. Wilks, 86 Ala. 478, 6 So. 34.

Nebraska.— State v. Chicago, etc., E. Co.,

25 Nebr. 156, 41 N. W. 125, 2 L. E. A. 564.



RAILROADS [33 Cye.] 425

roads may be connected either directly or by an intervening road,^" or bridge; ^''

but while a connection is a prerequisite to continuity, the fact of connection
does not necessarily make them continuous."' The statutes contemplate that
the consolidated road shaU form one instead of two or more lines of road,"^ and
the provisions must be construed subject to the limitations in regard to the con-
sohdation of parallel or competing lines.

"^

e. Parallel or Competing Llnes.°* The legislature may prohibit the consoli-

dation of parallel or competing Hues of railroad,"'^ and state legislation of this

character, although affecting interstate roads, is within the pohce power and not
an infringement upon the power of congress to regulate interstate commerce,""
and in many jurisdictions there are constitutional or statutory provisions expressly

prohibiting the consolidation of parallel or competing roads."' The object of

Feic Jersey.—Black v. Delaware, etc., Canal
Co., 22 N. J. Eq. 130.

'Neio York.— New York Cent., etc., E. Co.
V. Yonkers, LOS N. Y. Suppl. 252; People v.

Boston, etc., R. Co., 12 Abb. N. Cas. 230.

Ohio.— State c. Vanderbilt, 37 Ohio St.

590 ; Burke v. Cleveland, etc., R. Co., 10 Ohio
Dec. (Reprint) 525, 21 Cine. L. Bui. 11.

See 41 Cent. Dig. tit. "Railroads," § 380.
Consolidation prior to construction.—Under

a statute authorizing a consolidation of con-

necting roads, the companies may consolidate
prior to tlie construction and actual connec-
tion of the roads. Livingston County v.

Portsmouth First Nat. Bank, 128 U. S. 102.

9 S. Ct. 18, 32 L. ed. 359.
The term " adjoining state " in a statute

authorizing a consolidation with a connect-
ing road in an adjoining state applies to a
state adjoining that into which a company
has constructed its road, and is not lim-
ited to states adjoining that in which the
company is incorporated. Adelbert College
V. Toledo, etc., R. Co., 5 Ohio S. & C. PI.

Dec. 14, 3 Ohio N. P. 15.

89. Black v. Delaware, etc.. Canal Co., 22
N. J. Eq. 130.

Under the Ohio statute it is held that
there can be no consolidation where the con-

nection is by means of a leased line and the
lessor is not one of the consolidating com-
panies (State r. Vanderbilt, 37 Ohio St. 590);
but that two companies may be consolidated,

although their lines do not connect directly,

where the connection is made by means of a
union company located within the limits of

a city and designed for furnishing union
depot, trackage, and terminal facilities for

the roads entering the city, the stock of

which is owned in part by the companies
entering into the consolidation (Burke v.

Cleveland, etc., R. Co., 10 Ohio Dec. (Re-
print) 525, 21 Cine. L. Bui. 11).
90. New York Cent., etc., R. Co. v. Yonkers,

103 N. Y. Suppl. 252, holding further that
the communicating bridge need not belong
to either of the railroad companies but may
belong to an independent bridge company.

91. People V. Boston, etc., R. Co., 12 Abb.
N. Cas. (N. Y.) 230; State v. Vanderbilt,
37 Ohio St. 590.
92. People v. Boston, etc., R. Co., 12 Abb.

N. Cas. (N. Y.) 230.
93. People v. Boston, etc., R. Co., 12 Abb.

N.Cas. (N. Y.) 230; State V. Vanderbilt, 37
Ohio St. 590.

94. See, generally, Cobpoeations, 10 Cyc.

291.

95. Louisville, etc., R. Co. v. Com., 161

U. S. 677, 16 S. Ct. 714. 40 L. ed. 849 [af-

firming 97 Ky. 675, 31 S. W. 476, 17 Ky. L.

Rep. 427].
The legislature has power to revoke a gen-

eral authority previously given to consolidate

with other roads which has not been executed,

and to provide that it shall not apply to

parallel or competing lines (Pearsall ;:. Great
Northern R. Co., 161 U. S. 646, 10 S. Ct.

705, 40 L. ed. 838 [reversing 73 Fed. 933]),
although there is no reservation of power to

alter or amend the charter (Louisville, etc.,

R. Co. V. Com., 161 U. S. 677, 16 S. Ct. 714,

40 L. ed. 849).
96. Louisville, etc., R. Co. v. Com., 161

U. S. 677, 16 S. Ct. 714, 40 L. ed. 849 [o/-

iirming 97 Ky. 675, 31 S. W. 478, 17 Ky. L.

Rep. 427].
97. Kentuclcy.— Louisville, etc., R. Co. v.

Com., 97 Ky. 675, 31 S. W. 476, 17 Ky. L.

Rep. 427.
Mississippi.—• State v. Mobile, etc., R. Co.,

86 Miss. 172, 38 So. 732, 122 Am. St. Rep.
277.

Montana.— State v. Montana R. Co., 21

Mont. 221, 53 Pac. 623, 45 L. R. A. 271.

Neirask-a.—• State v. Atchison, etc., R. Co.,

24 Nebr. 143, 38 N. W. 43, 8 Am. St. Rep.
164.

New Hampshire.— Currier v. Concord R.
Corp., 48 N. H. 321.

New York.— Gere v. New York Cent., etc.,

R. Co., 19 Abb. N. Cas. 193; People v. Bos-
ton, etc., R. Co., 12 Abb. N. Cas. 230.

Ohio.— State v. Vanderbilt, 37 Ohio St.

590.

Texas.— East Line, etc., R. Co. v. State,

75 Tex. 434, 12 S. W. 690.

United States.— Pearsall v. Great North-
ern R. Co., 161 U. S. 646, 16 S. Ct. 705, 40
L. ed. 838 [reversing 73 Fed. 933] ; East St.

Louis, etc., S. Co. v. Jarvis, 92 Fed. 735, 34
C. C. A. 639.

See 41 Cent. Dig. tit. "Railroads," § 385.
" Competing roads are those which are

rivals in business." People v. Boston, etc.,

R. Co., 12 Abb. N. Cas. (N. Y.) 230, 240.

The consolidation of terminal railroads do-
ing business in a single city so that the cars

[VII, E, 2, e]
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these provisions is to prevent monopolies and combinations which would inter-

fere with the benefit to the p\ibhc resulting from free competition,"' and they
cannot be evaded by means of a judicial sale/^ or the purchase or transfer of a
controlling interest of the stock of one road to another/ or any agreement or

business consoHdation, although not a corporate consohdation, which would have
the effect which it is the design of such provisions to prevent; ^ nor will legisla-

tive acquiescence in the acquisition by one railroad company of other local and
branch hnes, although some are parallel to its own, estop the state from opposing

a consohdation with a parallel and competing through hne running between the

same principal termini;^ but it has been held that these prohibitions in regard

to consolidation do not prevent the leasing of one road to a company owning a

competing hne, in the absence of any similar prohibition in regard to leases.*

The question as to what roads are within the prohibition must be determined

mainly by whether a consohdation would substantially affect competition,^ and
two roads, although in some respects parallel, may not be within the prohibition

by reason of not connecting common points,^ particularly where another road

under a different management is located between them; ' but on the other hand
they may be within the prohibition, although not parallel in a mathematical
sense,* and any roads which are parallel in a general sense and connect the same

of the various railroads entering tlie city

may be brought to the union station or to

various warehouses over a common track or

tracks is not within the application of the
constitutional prohibition, which relates to
railroad business in its ordinary meaning as
carried on by lines of railroads traversing the
state. State c. St. Louis Terminal R. Assoc,
182 Mo. 284, 81 S. W. 395.

98. State v. Atchison, etc., R. Co., 24 Nebr.
143, 38 N. W. 43, 8 Am. St. Rep. 164; Cur-
rier V. Concord R. Corp., 48 N. H. 321 ; East
St. Louis, etc., R. Co. v. Jarvis, 92 Fed. 735,

34 C. C. A. 639.

99. Louisville, etc., R. Co. v. Com., 161
U. S. 677, 693, 16 S. Ct. 714, 40 L. ed. 849,
where the court said: " The inhibition of

the Constitution is not against the sale to
individuals, though they may chance to be
stockholders in a competing line, but against
the acquisition by a railway, in any form, of

a parallel or competing line. If this could
be evaded by going through the form of a
judicial sale, the constitutional provision
would be of no value."

1. Pearsall f. Great Northern R. Co., 161
U. S. 646, 16 S. Ct. 705, 40 L. ed. 838 Ire-

versing 73 Fed. 933].
2. Currier u. Concord R. Corp., 48 N. H.

321; Pearsall v. Great Northern R. Co., 161
U. S. 646, 16 S. Ct. 705, 40 L. ed. 838 {re-

versing 73 Fed. 933] ; East St. Louis, etc.,

R. Co." V. Jarvis, 92 Fed. 735, 34 C. C. A. 639.

3. Louisville, etc., R. Co. r. Com., 161
U. S. 677, 16 S. Ct. 714, 40 L. ed. 849.

4. State v. Montana R. Co., 21 Mont, 221,

53 Pac. 623, 45 L. R. A. 271 (where the lease

was for ten vears) ; Gere v. New York Cent.,

etc., R. Co.," 19 Abb. N. Cas. (N. Y.) 193
(where the lease was for four hundred and
seventy-five vears). Contra, State i. Atchi-

son, etc., R. 'Co., 24 Nebr. 143, 38 N. W. 43,

8 Am. St. Rep. 164 (where the lease was for

nine hundred and ninety-nine years and held

to be in effect a consolidation and within

the constitutional prohibition, but was sub-
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sequeutly permitted upon findings of fact by
a referee to the effect that the roads were
not in • fact competing lines. See State c.

Atchison, etc., R. Co., 38 Nebr. 437, 57 N. W.
20) ; East St. Louis, etc., R. Co. v. Jarvis,

92 Fed. 735, 34 C. C. A. 639 (holding that
a lease for ten years to a competing line is

within the prohibition against a consolida-

tion of competing lines).

5. State c. St. Louis Terminal R. Assoc,
182 Mo. 284, 81 S. W. 395; Burke c. Cleve-

land, etc., R. Co., 10 Ohio Dec (Reprint)

525, 21 Cine. L. Bui. 11; Louisville, etc., R.

Co. V. Kentucky, 161 U. S. 677, 16 S. Ct.

714, 40 L. ed. 849 ; Dady v. Georgia, etc, R.

Co., 112 Fed. 838; East St. Louis, etc. R.

Co. V. Jarvis, 92 Fed. 735, 34 C. C. A. G39;

Kimball r. Atchison, etc., K. Co., 46 Fed.

888.

If the roads are not in their general fea-

tures competing, as where they are widely

divergent and reach different commercial
centers, they are not within the prohibition,

although there may be some incidental com-
petition resulting from their crossing and
intersecting other lines which serve as feed-

ers (Burke v. Cleveland, etc, R. Co., 10 Ohio

Dec. (Reprint) 525, 21 Cine L. Bui. 11). or

crossing streams upon which steamboats are

operated (Dadv v. Georgia, etc., R. Co., 112

Fed. 838).
Intersecting lines.— The Indiana statute

prohibiting the consolidation of one railroad

with another which crosses or intersects its

line was designated to prevent the absorption

of competing lines and does not apply where
the intersection is at a terminal point.

Smith V. Cleveland, etc., R. Co., 170 Ind. 382,

81 N. E. 501.

6. Louisville, etc., R. Co. v. Com., 161

U. S. 677, 16 S. Ct. 714, 40 L. ed. 849;
Kimball v. Atchison, etc., R. Co., 46 Fed.

888.

7. Kimball (. Atchison, etc, R. Co., 46

Fed. 888.

8. People V. Boston, etc., R. Co., 12 Abb. N.
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principal points so as to constitute competing lines are within the prohibition; ^

and two railroads, although not generally parallel or connecting the same termini,

may be competing lines by reason of their relations with, control, or management
of other lines than their own.^"

d. With Foreign Companies." In the absence of legislative authority a rail-

road company of one state has no right to consolidate with a company of a differ-

ent state,'-^ and the legislature of one state cannot grant any exclusive authority

for such a consolidation,^^ nor can the legislatures of two different states unite

in forming from two or more existing companies a single company which shall

be the same legal entity in both states;" but each may authorize a company
organized under its own laws to consolidate with a company of the other,'^ and
under such authority a consoUdation may be effected prior to the construction

of the railroads;^" but a statute authorizing such a consolidation and not in terms
retroactive will not vahdate a consoUdation with a foreign company entered into

prior to its enactment.^'

e. Consent of Stoek-Holders.'* A consolidation of two or more railroad com-
panies cannot be effected by the action of the directors alone, but nmst be done
by the stock-holders,'" and except where at the time of the subscription there were
constitutional or statutory provisions authorizing a consoUdation or an amend-
ment of the charter,^" aU of the stock-holders must consent,^' since the relation

Cas. (N. Y.) 230; East St. Louis, etc., R. Co.
0. Jarvis, 92 Fed. 735, 34 C. C. A. 639.

9. State V. Vanderbilt, 37 Ohio St. 590;
Loiiisville, etc.. R. Co. v. Com., 161 U. S.

677, 16 S. Ct. 714, 40 L. ed. 849.

10. State V. Montana R. Co., 21 Mont. 221,

53 Pac. 623, 45 L. R. A. 271; East Line, etc.,

R. Co. p. State, 75 Tex. 434, 12 S. W. 609;
East St. Louis, etc., R. Co. v. Jarvis, 92
Fed. 735, 34 C. C. A. 639.

11. See, generally, Cobpoeations, 10 Cyc.
293.

12. American L. & T. Co. v. Minnesota,
etc., R. Co., 157 111. 641, 42 N. E. 153.

13. People V. New York, etc., R. Co., 129
N. y. 474, 29 jST. E. 959, 15 L. R. A. 82 [r-e-

versiug 61 Hnn 66, 15 N. Y. Suppl. 635],
holding- that concurrent legislation on the

part of the different states is necessary and
that all that one state can do is to author-
ize a company incorporated under its laws
to consolidate with a, company of a different

state upon like permission being granted by
the legislature of that state.

14. Ohio, etc., R. Co. v. People, 123 111. 467,

14 N. E. 874 ;
Quincy R. Bridge Co. v. Adams

Countv, 88 111. 615; Chicago, etc., R. Co. v.

Auditor-Gen., 53 Mich. 79, 18 N. W. 586.

Status of consolidated company see infra,

VII, E, 6, e.

15. Bishop V. Brainerd, 28 Conn. 289;
Ohio, etc., R. Co. v. People, 123 111. 467, 14
N. E. 874; Boardman v. Lake Shore, etc., R.
Co., 84 N. Y. 157.

The constitution of the United States
which confers upon congress the right to
regulate commerce among the several states

does not affect the power of the states to
authorize the consolidation of different rail-

roads running through such states. Board-
man V. Lake Shore, etc., R. Co., 84 N". Y.
157.

In Indiana the statute authorizes railroad
companies organized in that state to con-
solidate with a company organized in an

adjoining state and applies to companies
organized after as well as before the enact-

ment of the statute. Smith v. Cleveland,

etc., R. Co., 170 Ind. 382, 81 N. E. 501.

16. Livingston County v. Portsmouth First

Nat. Bank, 128 U. S. 102, 9 S. Ct. 18, 32

L. ed. 359.

17. American L. & T. Co. v. Minnesota,
etc., R. Co., 157 111. 641, 42 N. E. 153.

18. See, generally, Corpoeations, 10 Cyc.
297.

19. Mowrey v. Indianapolis, etc., R. Co., 17
Fed. Cas. No. 9,891, 4 Biss. 78.

20. Market St. R.-Co. v. Hellman, 109 Cal.

571, 42 Pac. 225.

21. Alabama.— Nathan B. Tompkins, 82
Ala. 437, 2 So. 747.

Illinois.— Illinois Grand Trunk R. Co. v.

Cook, 29 111. 237.
Indiana.—-Booe v. Junction R. Co., 10

Ind. 93; McCray v. Junction R. Co., 9 Ind.
358.

Kentucky.— Owensboro Deposit Bank v.

Barrett, 13 R. W. 337, 11 Ky. L. Rep. 337.
United States.— Mowrey v. Indianapolis,

etc., R. Co., 1.7 Fed. Cas. No. 9,891, 4 Biss.

781.

See 41 Cent. Dig. tit. "Railroads," § 389.

Buying out minority.— It has been held
that while a dissenting stock-holder may en-

join the consolidation until he is paid for
his interest or security given therefor, the
majority of the stock-holders may force a
consolidation against his consent by buying
out his shares at their actual value ( Lauman
». Lebanon Valley R. Co., 30 Pa. St. 42, 72
Am. Dec. 685) ; but elsewhere the reasoning
of this decision hag been expressly disap-

proved (Mowrev «. Indianapolis, etc., R. Co.,

17 Fed. Cas. No. 9,891, 4 Biss. 781).
Condemning stock of dissenting stock-hold-

ers.— In a recent decision it has been held
that, although at the time » stock-holder
became such, there was no provision author-
izing a consolidation, or right reserved to

[VII, E, 2, e]
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between the stock-holders and the company is contractual and cannot be impaired

by the legislature;-- and while a consolidation, if authorized by the legislature,

is not necessarily void, although without the consent of aU the stock-holders,

it releases them from their subscriptions to the stock of the constituent com-
panies.^^ But subscriptions to the stock of the constituent companies must
be deemed to have been made with reference to any constitutional or statutory-

provisions then existing, authorizing a consoUdation of such, companies with

others,^* in which case a majority of the stock-holders may exercise the power,^

and also where there was in existence at the time a right reserved to alter or amend
the charter, the legislature may authorize a consolidation by consent of less than

aU the stock-holders.^"

f. EfTeet of Curative Statutes.^^ The legislature may validate an unauthor-

ized or informal consolidation by a subsequent curative act,^^ or recognition of

the new company as a corporation de jure;''^ but a statute merely authorizing

consohdations such as that previously entered into without authority and not

in terms retroactive will not vaHdate the consolidation.^"

3. Agreements and Proceedings. In some cases the statutes set out the

necessary procedure for effecting a consolidation,-''^ and there must be a com-
pliance with their provisions,^- such as the preliminary agreement by the direct-

ors,^^ due notice thereof to the stock-holders,^* and a subsequent ratification by

amend tlie charter, the legislature, although
it could not compel a dissenting stock-holder

to become a stock-holder in the new com-
pany, might authorize a consolidation by a
majority of the stock by providing'under its

power of eminent domain for the condemna-
tion of the stock of a dissenting stock-holder

and paying him the value thereof. Spencer
V. Seaboard Air Line R. Co., 137 N. C. 107,

49 S. E. 96, 1 L. R. A. N. S. 604.

Where the constituent companies are of

difierent states, the method by which each
secures the consent of its own stock-holders is

governed by the laws of that state and need,

not conform to the laws of the other state.

Bradford v. Frankfort, etc., R. Co., 142 Ind.

383, 40 N. E. 471, 41 N. E. 819.

22. McCray v. Junction R. Co., 9 Ind. 358;
Owensboro Deposit Bank v. Barrett, 13 S. W.
337, 11 Ky. L. Rep. 337.

23. Booe V. Junction R. Co., 10 Ind. 93;
McCray v. Junction R. Co., 9 Ind. 358.

Rights and liabilities of stock-holders see

infra, VII, B, 6, f.

24. Bish V. Johnson, 21 Ind. 299; Mans-
field, etc., R. Co. V. Brown, 26 Ohio St. 223;
Bonner v. Terre Haute, etc., R. Co., 151 Fed.

985, 81 C. C. A. 476.

25. Bonner v. Terre Haute, etc., R. Co., 151
Fed. 985, 81 C. C. A. 476.

26. Market St. R. Co. v. Hellman, 109 Cal.

571, 42 Pac. 225; Hale v. Cheshire R. Co.,

161 Mass. 443, 37 N. E. 307. See also Bishop
V. Brainard, 28 Conn. 289.

If the charter of the company was prior to

the constitutional provision authorizing the
legislature to alter or amend, a subsequent
statutory provision authorizing a consolida-

tion does not authorize a consolidation with-
out the consent of all of the stock-holders.

Mowrey v. Indianapolis, etc., R. Co., 17 Fed.

Cas. No. 9,891, 4 Biss. 78.

The terms of the consolidation agreed upon
by the majority are binding upon the minor-
ity where there is a right reserved to alter

[VII, E, 2, e]

or amend the charter, and the legislature

authorizes a consolidation upon such terms
as may be approved by a majority of the

stock-holders. Hale v. Cheshire R. Co., 161

Mass. 443, 37 N. E. 307.

27. See, generally, Cobpoeations, 10 Cyc.

316.

28. Bishop V. Brainerd, 28 Conn. 289;
Mitchell *. Deeds, 49 111. 416, 45 Am. Dec.

621; Illinois Grand Trunk R. Co. v. Cook,

29 111. 237; Fisher v. Evansville, etc., R.

Co., 7 Ind. 407.

29. Mead ;;. New York, etc., R. Co., 45
Conn. 199; McAuley v. Columbus, etc., E.
Co., 83 111. :M8.

30. American L. & T. Co. v. ilinnesota,

etc., R. Co., 157 111. 641, 42 N. E. 153.

31. Tuttle f. ilichigan Air Line R. Co.,

35 Mich. 247; State v. Chicago, etc., R. Co.,

25 Nebr. 156, 41 N. W. 125, 2 L. R. A. 564;
Mansfield, etc., R. Co. v. Brown, 26 Ohio St.

223 ; Leavenworth County r. Chicago, etc.,

R. Co., 134 U. S. 688, 10 S. Ct. 708, 33 L. ed.

1064 [affirming 25 Fed. 219]; Phinizy r.

Augusta, etc., R. Co., 62 Fed. 678.

32. Bro\Tn s. Dibble, 65 Mich. 520, 32 N. W.
656; Tuttle r. Michigan Air Line R. Co., 35

Mich. 247; State v. Vanderbilt, 37 Ohio St.

590; Mansfield, etc., R. Co. v. Brown, 26

Ohio St. 223.

33. See Tuttle v. Michigan Air Line R. Co.,

35 Mich. 247.
34. Brown v. Dibble, 65 Mich. 520, 32 N. W.

656; Tuttle v. Michigan Air Line R. Co., 35

Mich. 247.

Form and sufficiency of notice.— The no-

tices to the stock-holders of the different

companies need not be signed and published

jointly by the secretaries of the several com-
panies, but are properly signed and pub-
lished separately and the notice to the stock-

holders of each need be published only in

the counties through which that road runs.
Wells V. Rodgers, 60 Mich. 525, 27 N. W.
671.
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them,'^ and approval by the designated officers of the state,'" fihng with the secre-

tary of state a certificate of articles of consolidation/' which must be in the required

form,^^ payment of a consolidation tax,^' or fee for fiUng the articles of consolida-

tion;'"' and under some of the statutes the election of a new board of directors by
the consolidated company is essential to vest in it the title to the property of the con-

stituent companies.*^ A failure, however, strictly to comply with all the provisions

of the statute will not necessarily render the consolidation void,*^ and there may
be a consolidated corporation ' de /acto, although there were irregularities in the

proceedings.*' A failure on the part of the stock-holders of one of several com-
panies to confirm the agreement of consolidation does not impair it as to the others,

where the agreement expressly provided that in such an event the others should

perfect and carry out the agreement; ** but where upon a proposition for the

consolidation of certain roads a fund is subscribed and placed in the hands of

a committee for the purpose of extending and completing some of the roads so

as to form a through hne, and one of the roads is refused permission by the le^s-

lature to enter into the consolidation, a loan by the committee to that company
for the purpose of completing its line is a misappropriation of the fund for which
they may be required to account to the subscribers.^ The statutes frequently

authorize railroad companies to consoUdate upon such terms as they may agree

upon; *° bvit such provisions relate only to the adjustment of the interests of the

35. See Tuttle v. Michigan Air Line R. Co.,

35 Mich. 247.

36. Brown v. Dibble, 65 Mich. 520, 32 N. W.
656.

37. State c. Chicago, etc., R. Co., 145 Ind.

229, 43 N. E. 226; Peninsular R. Co. v.

Tharp, 28 Mich. 506.
Upon filing the certificate in the oflfiee of

the secretary of state the consolidated com-
pany becomes a legal corporation, although
the certificate has not been recorded. Com.
V. Atlantic, etc., E. Co., 53 Pa. St. 9.

Eights previously acquired not affected.

—

Where two railroad companies are author-
ized to consoUdate, a failure of the com-
panies to file with the secretary of state the

certificate required by the statute does not
affect the validity of a conveyance executed
before the passage of the statute, whereby
one of the companies transferred to the
other all its property, rights and franchises.

Atlantic, etc., R. Co. v. St. Louis, etc., R.
Co., 66 Mo. 228 [reversing 3 Mo. App. 315].

38. State v. Vanderbilt, 37 Ohio St. 590,
holding that the certificate made by the di-

rectors of the consolidating companies, under
Ohio Rev. St. § 3381, must show the number
and the places of residence of the directors

of the new company.
Date of agreement.— An agreement for the

consolidation of two railroad companies
which is duly signed and sealed after the

meetings of the stock-holders of both com-
panies has been held and the consolidation
ordered is not rendered invalid by the fact

that it bears date prior to the pieetings.

Wells V. Rodgers, 60 Mich. 525, 27 N. W. 671.

39. Ashley v. Ryan, 153 U. S. 436, 14

S. Ct. 865, 38 L. ed. 773 [affirming 49 Ohio
St. 504, 31 N. E. 721 [affirming 6 Ohio Cir.

Ct. 208, 3 Ohio Cir. Dec. 418)].
40. State v. Chicago, etc., R. Co., 145 Ind.

229, 43 N. E. 226.

41. Mansfield, etc., R. Co. v. Drinker, 30

Mich. 124; Mansfield, etc., R. Co. v. Brown,
26 Ohio St. 223.

Time of election.— The new directors can-
not be elected until after the consolidation
proceedings are consummated by filing the
articles of consolidation with the secretary
of state. Mansfield, etc., R. Co. v. Brown,
26 Ohio St. 223.

42. Leavenworth County v. Chicago, etc.,

R. Co., 134 U. S. 688, 10 S. Ct. 708, 33 L. ed.

1064 [affirming 25 Fed. 219] {holding that
under the Missouri statute requiring that
before any railroad companies shall consoli-

date under the provisions of the act they
shall file with the secretary of state a resolu-
tion accepting the provisions thereof, passed
by a majority vote of the stock of each
company, and also file with the secretary of

state a certified copy of the articles of agree-
ment with the new corporate name adopted,
after which the consolidation shall be consid-
ered duly consummated, a failure to file the
first resolution as required will not render
the consolidation void, where the articles of
agreement were filed and the other proceed-
ings duly complied with) ; Phinizy v. Au-
gusta, etc., R. Co., 62 Fed. 678 (holding that
where the agreement of consolidation was ac-

cepted, ratified, and recorded in the office of

the secretary of state as required by law, the
consolidation was not void, so as to preclude
the consolidated company from acting as a
corporation because the agreement did not
have upon it the certificates of the several

secretaries of the constituent companies, that
it had been accepted by a majority of the

stock-holders as required by 'the statute )

.

43. See infra, VII, E, 6, b.

44. Phinizy v. Augusta, etc., R. Co., 62
Fed. 678.

45. Gould V. Seney, 9 N. Y. Suppl. 818
[reversing in part 5 N. Y. Suppl. 928].
46. Meyer i>. Johnston, 64 Ala. 603; Chi-

cago, etc., R. Co. V. Ashling, 160 111. 373, 43

[VII, E, 3]
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stock-holders and the administrative details affecting the consolidation,*' and do
not authorize any action inconsistent with the charter provisions or existing

statutes,^^ or any contract or agreement between the companies which would
conclude the rights of creditors or persons having claims against either of the
constituent -companies,*' or a transfer of the property and franchises of the con-

stituent companies to the consoUdated company free from the liabihties, duties,

and obligations which the former owed to private individuals or to the public

generally.*" Under the New York statute it is held that the companies may by
the agreement of consolidation provide for the period of the corporate life of the
consolidation company irrespective of any restrictions in the articles of incor-

poration of either of the constituent companies.*'

4. Who May Question Validity. Ordinarily the validity of a consoHdation
or the legal existence of the consoUdated company can be attacked only by the
state/^ and cannot be questioned in a collateral proceeding/^ or even in a direct

action or proceeding by private Htigants; ** but this rule apphes only where there

is at least a corporation de facto,^^ and if there was no statutory authority for the
consohdation its vahdity may be collaterally attacked.*" It is also held that a
stock-holder or subscriber to the stock of one of the constituent companies who
did not consent to the consohdation or have any knowledge of the proceedings

is not precluded from questioning the vaUdity of the consolidation in an action

against him by the consoUdated company to recover a stock assessment or enforce

his subscription, although the proceedings were sufficient to constitute the new
company a corporation de facto}''

5. Estoppel to Question Validity. A railroad company formed by a voluntary
consohdation, which has succeeded to the property and the exercise of the fran-

N. E. 373 [affirming 56 111. App. 327] ; State

V. Baltimore, etc., E. Co., 77 Md. 489, 26 Atl.

865; Adams v. Yazoo, etc., E. Co., 77 Miss.

194, 24 So. 200, 317, 28 So. 956, 60 L. R. A.
33.

47. State r. Baltimore, etc., E. Co., 77 Md.
489, 26 Atl. 865; Adams v. Yazoo, etc., K.
Co., 77 Miss. 194, 24 So. 200, 317, 28 So.

956, 60 L. E. A. 33.

The consolidated company has power to

determine the number and amount of shares
of that company and to classify such stock

into common and preferred and may issue a
greater or less number of shares than that

of the aggregate of the constituent companies
in order to secure an equitable division of

property between the stock-holders of such
companies. Burke r. Cleveland, etc., E. Co.,

10 Ohio Dec. (Eeprint) 525, 21 Cine. L. Bui.
11.

48. Adams v. Yazoo, etc., E. Co., 77 Miss.

194, 24 So. 200, 317, 28 So. 956.

49. State ». Baltimore, etc., E. Co., 77 Md.
489, 26 Atl. 865; Fargey v. Grand Junction
E. Co., 4 Ont. 232.

50. Tompkins r. Augusta Southern E. Co.,

102 Ga. 436, 30 S. E. 992.

51. New York Cent., etc., E. Co. r. Yonkers,
103 N. Y. Suppl. 252.

52. Terhune v. Potts, 47 N. J. L. 218; Bell

V. Pennsylvania, etc., E. Co., (N. J. Ch. 1887)
10 Atl. 741; National Docks E. Co. v. New
Jersey Cent. E. Co., 32 N. J. Eq. 755 ; Eoths-
child V, Rochester, etc., E. Co., 1 Pa. Co. Ct.

620; Houston, etc., E. Co. v. Shirley, 54 Tex.

125; Toledo, etc., E. Co. v. Continental Trust
Co., 95 Fed. 497, 36 C. C. A. 155.
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53. Smith v. Cleveland, etc., E. Co., 170

Ind. 382, 81 N. E. 501; Chicago, etc., R. Co.

V. Stafford County, 36 Kan. 121, 12 Pac.

593; Hamilton v. Clarion, etc., R. Co., 144

Pa. St. 34, 23 Atl. 53, 13 L. R. A. 779; Roths-

child ):. Rochester, etc., R. Co., 1 Pa. Co. Ct.

620; Toledo, etc., R. Co. v. Continental Trust
Co., 95 Fed. 497, 36 C. C. A. 155; Phinizy
V. Augusta, etc., R. Co., 62 Fed. 678.

54. Terhune v. Potts, 47 N. J. L. 218 (hold-

ing that where there has been a consolidation

de facto, bondholders of the constituent com-

panies cannot maintain an information in the

nature of a quo warranto to test the validity

of the consolidation) ; Bell v. Pennsylvania,
etc., E. Co., (N. J. Ch. 1887) 10 Atl. 741,

(holding that stock-holders of the constitu-

ent companies cannot maintain a bill in

equity to annul a consolidation made by sev-

eral railro.ad companies and to have declared

void a mortgage executed by the consolidated

company upon the aggregate property) ;

Terhune r. New Jersey Midland E. Co., 38

N. J. Eq. 423 (holding that equity cannot
dissolve a company formed by the consoli-

dation of several other companies, on the

ground alleged by a stock-holder in one

of the original companies that the consolida-

tion was for a fraudulent purpose and was
not legally effected )

.

55. American L. & T. Co. v. Minnesota, etc.,

R. Co., 157 111. 641, 42 N. E. 153.

56. American L. & T. Co. v. Minnesota,
etc., E. Co., 157 111. 641, 42 N. E. 153.

57. Tuttle (. Michigan Air Line R. Co., 33

Mich. 247 ; Mansfield, etc., E. Co. v. Stout, 26
Ohio St. 241.
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chises of the constituent companies, or induced third persons to contract with
it upon the faith of its legal existence as a corporation, is estopped to deny the
validity of the consolidation,^* or its title to property mortgaged by it,^" or the
validity of contracts made by it and of which it has received the benefit,'" or its

liability upon obligations of the constituent companies. •*' This estoppel applies

to one of the constituent companies which has participated in all the steps essen-

tial to the creation of a de facto corporation by consoHdation,"^ and also to the

stock-holders of a constituent company who participated in the proceedings of

that company by which it agreed to and effected the consolidation,"^ or have
enjoyed the benefits of its privileges,"* or who have been guilty of laches in failing

to make any objection until after a long lapse of time, during which rights and
equities of third parties have intervened; "^ and a stock-holder who with knowledge
of the facts voluntarily participates in the consolidation proceedings will be
estopped to assert any right, existing against one of the constituent companies
which from its nature would be impossible of performance after the consolidation.""

So also third persons by their dealings with a consolidated company de facto may
be estopped to deny the validity of the consolidation."'

6. Operation and Effect of Consolidation — a. In General. Upon the con-

solidation of two or more railroad companies the exact legal status of the con-

sohdated company is somewhat anomalous and hard to define, since technically

speaking and for general purposes it is a new corporation, but in some respects

and for some purposes should be considered merely as a continuation of the old

companies under a new name."* The question depends largely upon the pro-

visions of the statute authorizing the consolidation,"" and the proceedings taken
imder and by authority thereof.™ Ordinarily the effect of the consolidation is

to create a new company and to dissolve or terminate the existence of the con-

stituent companies,'' except in so far as their separate existence may be expressly

58. Chicago, etc., R. Co. v. Ashling, 160
111. 373, 43 N. E. 373 [affirming 56 111. App.
327] ; Racine, etc., R. Co. v. Farmers' L. & T.

Co., 49 111. 331, 95 Am. Dec. 595; Adelbert
College V. Toledo, etc., R. Co., 5 Ohio S. & C.

PI. Dec. 14, 3 Ohio N. P. 15; Hamilton v.

Clarion, etc., R. Co., 144 Pa. St. 34, 23 Atl.

53, 13 L. R. A. 779; Gulf, etc., R. Co. v.

Hutcheson, 3 Tex. App. Civ. Cas. § 96.

59. Racine, etc., R. Co. v. Farmers' L. & T.

Co., 49 111. 331, 95 Am. Dec. 595.

60. Dimpfel r. Ohio, etc., R. Co., 7 Fed.

Cas. No. 3,918, 9 Biss. 127, 8 Reporter 641

[affirmed in 110 U. S. 209, 3 S. Ct. 573, 28
L. ed. 121].

61. Gulf, etc., R. Co. r. Hutcheson, 3 Tex.
App. Civ. Cas. § 96.

62. Bradford !\ Frankfort, etc., R. Co.,

Ind. 383, 40 N". E. 741, 41 N. E. 819.

63. Bradford c. Frankfort, etc., R. Co.,

Ind. 383, 40 N. E. 741, 41 N. B. 819.

64. Rothschild v. Rochester, etc., R. Co., 1

Pa. Co. Ct. 620.

65. Dimpfel f. Ohio, etc., R. Co., 7 Fed.

Cas. No. 3,918, 9 Biss. 127. 8 Reporter 641

[affirmed in 110 U. S. 209, 3 S. Ct. 573, 28
L. ed. 121].

66. Tagart v. Northern Cent. R. Co., 29
Md. 557, holding that a person owning stock

and bonds of one of the constituent com-
panies who did not exercise an option to have
his bonds converted into stock of that com-
pany when it was practicable, and acquiesced
and participated in the consolidation by
which it became impossible to secure the con-

142

142

version to which he was previously entitled,

is estopped to assert such right or recover
damages therefor against the consolidated
company.

67. Toledo, etc., R. Co. v. Continental
Trust Co., 95 Fed. 497, 36 C. C. A. 155, 82
Fed. 642.

Where a city subscribes to the corporate
stock of a consolidated company and issues

its bonds in payment of the subscription, it

is estopped in an action on the bonds to deny
the corporate existence of the consolidated
company or the validity of the consolidation
proceedings. Lewis v. Clarendon, 15 Fed.
Cas. No. 8.320, 5 Dill. 329, 6 Reporter
609.

68. Kinion l. Kansas City, etc., R. Co., 39
Mo. App. 382, per Biggs, J.

69. Meyer v. Johnston, 64 Ala. 603; Chi-
cago, etc., R. Co. c. Ashling, 160 HI. 373, 43
N. E. 373 [affirming 56 111. App. 327]

;

Keokuk, etc., R. Co. v. Missouri, 152 U. S.

301, 14 S. Ct. 592, 38 L. ed. 450; Central R.
etc., Co. f. Georgia, 92 U. S. 665, 23 L. ed.

757.

It is not the material out of which the
consolidated company is formed but the act

which formed it which must be looked to for

its character and status. Shields r. State,

26 Ohio St. 86.

70. Meyer v. Johnston, 64 Ala. 603.

71. Arkansas.— St. Louis, etc., R. Co. V,

Berry, 41 Ark. 509.

Illinois.— People v. Louisville, etc., R. Co.,

120 HI. 48, 10 N. E. 657.

[VII, E, 6, aj
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continued by the statute for the benefit of creditors/^ and it has been asserted

that such is the uniform and necessary effect of what is properly termed a con-

solidation; '^ but on the contrary it is held that such is not necessarily or always

the case,'* and that a consoUdation may be effected by the absorption or merger

of one or more railroad companies into another existing company which becomes

the consolidated company, and does not lose its identity but merely continues

with enlarged rights, capacities, and property under its original name,"^ or even

under a new name without becoming a new company.'^

b. Invalid of Incomplete Consolidation^ An attempted consolidation made
without any authority of law does not create even a corporation de facto,'''' and

since an illegal consoUdation does not create a new company, it does not affect

the identity of the constituent companies, which will be hable for any acts done

by the so-called consoHdated company in the operation of their roads; " and

where an illegal consoUdation is dissolved by the court and a decree entered pro-

viding that obUgations fairly incurred by the consoUdated company for the benefit

of the constituent companies shaU be paid by them, execution may be issued

against them on a judgment recovered against the consoUdated company prior

to the dissolution; ''' but the constituent companies -wdU not be Uable on contracts

made by the officers of such consoUdated company which were not within the

corporate powers of these companies.*" Where, however, there is authority to

consoUdate, the consoUdated company may be a corporation de facto, although

there were irregularities in the consoUdation proceedings, *' or some of the con-

Indiana.— McMahan v. Morrison, 16 Ind.

172, 79 Am. Dec. 418.

Kansas.— Kansas, etc., E. Co. v. Smith, 40
Kan. 192, 19 Pac. 636; Council Grove, etc.,

E. Co. V. Lawrence, 3 Kan. App. 274, 45 Pac.

125.

Maine.— State v. Maine Cent. E. Co., 66

Me. 488.

Maryland.—State v. Baltimore, etc., E. Co.,

77 Md. 489, 26 Atl. 865.

Mississippi.—Adams v. Yazoo, etc., E. Co.,

77 Miss. 194, 24 So. 200, 317, 28 So. 956, 60
L. E. A. 33.

Missouri.— State v. Lesueur, 145 Mo. 322,

46 S. W. 1075.

OAio.— Sliields v. State, 26 Ohio St. 86.

United States.— Keokuk, etc., E. Co. v.

Missouri, 152 U. S. 301, 14 S. Ct. 592, 38

L. ed. 450; Maine Cent. E. Co. v. Maine, 96

U. 8. 499, 24 L. ed. 836; Shields v. Ohio,

95 U. S. 319, 24 L. ed. 357; Ferguson v. Mere-
dith, 1 Wall. 25, 17 L. ed. 604; Eidgway Tp.
V. Griswold, 20 Fed. Cas. No. 11,819, 1 Mc-
Crary 151.

See 41 Cent. Dig. tit. " Eailroads," § 450.

Application of rule.— Upon the theory that

the original companies are dissolved it is

held that where the constituent oompaniea
were organized before, and the consolidation

effected after, the adoption of a constitutional

provision authorizing the alteration, amend-
ment, or repeal of a corporate charter, the

consolidated company was subject to the pro-

vision and was a company " formed under a

general law," within the application of the

provision. Shields v. State, 26 Ohio St.

86.

73. State v. Maine Cent. E. Co., 66 Me.
488.

73. Adams v. Yazoo, etc., E. Co., 77 Miss.

194, 24 So. 200, 317, 28 So. 956, 60 L. E. A.

33.

74. Meyer v. Johnston, 64 Ala. 603; Chi-

cago, etc., E. Co. V. Ashling, 160 III. 373, 43

N. E. 373 [affirming 56 111. App. 327];
Central E., etc., Co. v. Georgia, 92 U. S. 665,

23 L. ed. 757.
75. Chicago, etc., E. Co. v. Ashling, 160

111. 373, 43 N. B. 373 [affirming 56 111. App.
327] ; Central E., etc., Co. v. Georgia, 92
U. S. 865, 23 L. ed. 757.

Such consolidation may he effected by one
company, pursuant to legislative authority,

absorbing another and issuing to the sto^-
holders of the latter shares of its own stock

in exchange for that of the company ab-

sorbed. Central E., etc., Co. v. Georgia, 92

U. S. 665, 23 L. ed. 757.

76. Meyer v. Johnston, 64 Ala. 603.

77. American L. & T. Co. v. Minnesota,
etc., E. Co., 157 111. 641, 42 N. E. 153, hold-

ing further that the action of the secretary of

state in filing and recording the agreement
of consolidation was without authority of

law and had no effect either to legalize the

attempted consolidation or to give it the

status of a corporation de facto.

78. Latham v. Boston, etc., E. Co., 38

Hun (N. Y.) 265.

79. Ketcham v. Madison, etc., R. Co., 20

Ind. 260, holding that notice of the motion
for execution was properly served upon the

presidents of the constituent companies.
80. Pearce v. Madison, etc., R. Co., 21

How. (U. 8.) 441, 16 L. ed. 184, holding that

where two railroad companies illegally con-

solidated, no action can be sustained on the

notes of the consolidated company, given for

the purchase of a steamboat line to run in

connection with the railroads, which was an
unauthorized departure from the business of

these companies.
81. Bradford v. Frankfort, etc., R. Co.,

142 Ind. 383, 40 N. E. 741, 41 N. E. 819;

[VII, E, 6, a]
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stituent companies did not possess all of the qualifications required by the statute. ^^

Unless a statutory authority to consolidate is acted upon and a consolidation
effected, the authority to consoUdate does not impose any Habihty upon either

company for debts of the other, '^ nor can any conditions imposed by the statute
authorizing the consohdation be enforced; ^ but until the consohdation is con-
summated the constituent companies continue in the full enjoyment of their

franchises. '^

e. As to Property, Rights, and Privileges. The effect of a consolidation
upon the rights and privileges of the consohdated company depends largely upon
the terms of the statute under which the consolidation is effected.'" Ordinarily
the consohdated company succeeds to aU the property of the constituent com-
panies,*' together with the rights, privileges, and franchises previously enjoyed
by them,*' and the statutes usually so provide; '" but the consohdated company

Terhune v. New Jersey Midland E. Co., 38
N. J. Eq. 423.

82. Toledo, etc., R. Co. v. Continental
Trust Co., 95 Fed. 497, 36 C. C. A. 155.

83. Southgate v. Atlantic, etc., R. Co., 61
Mo. 89.

84. Gibbes v. Greenville, etc., R. Co., 13
S. C. 228.

85. Mansfield, etc., R. Co. v. Brown, 26
Ohio St. 223, holding that under Ohio Rail-
road Consolidation Act of 1856, the constitu-
ent companies continue in the enjoyment of
their franchises and may accept subscriptions
to their capital stock until the consolidation
is consummated, by filing the agreement of
consolidation with the secretary of state.

86. State v. Maine Cent. R. Co., 66 Me.
488.

87. Cashman v. Brownlee, 128 Ind. 266,
27 N. E. 560; New York Cent. R. Co. v.

Saratoga, etc., R. Co., 39 Barb. (N. Y.)
289.

The right to rents for the use by another
company of a part of one of the consolidated
roads passes to the consolidated company as
a necessary appurtenance to the ownership
of the property. New York Cent. R. Co. v.

Saratoga, etc., R. Co., 39 Barb. (N. Y.)
289.

88. Illinois.— Cooper v. Corbin, 105 111.

224; Robertson v. Rockford, 21 111. 451.
Indiana.— Smith v. Cleveland, etc., R. Co.,

(1907) 81 N. E. 501; Paine v. Lake Erie,
etc., R. Co., 31 Ind. 283.

Louisiana.— Shreveport Traction Co. v.

Kansas City, etc., R. Co., 119 La. 759, 44
So. 457.

Mississippi.— Natchez, etc., R. Co. v. Lam-
bert, 70 Miss. 779, 13 So. 33.

Nevj Jersey.— Day v. New York, etc.. P..

Co., 58 N. J. L. 677, 34 Atl. 1081.

NeiD York.— Prouty v. Michigan Southern,
etc., R. Co., 4 Thomps. & C. 230.

North Carolina.— Barker v. Southern R.
Co., 137 N. C. 214, 49 S. E. 115.

Pennsylvania.— Com. v. Buifalo, etc., R.
Co., 207 Pa. St. 160, 56 Atl. 412.

Tennessee.— Miller v. Lancaster, 5 Coldw.
514.

United States.— Green County v. Conners,
109 U. S. 104, 3 S. Ct. 69, 27 L. ed. 872;
Lewis V. Clarendon, 15 Fed. Cas. No. 8,320,

6 Dill. 329, 6 Reporter 609; Branch v. At-

[28]

lantic, etc., R. Co., 4 Fed. Cas. No. 1,807,

3 Woods 481.

See 41 Cent. Dig. tit. "Railroads," § 448.

A consolidated company succeeds to the

right to continue proceedings already insti-

tuted by one of the constituent companies
for the condemnation of land (California

Cent. R. Co. v. Hooper, 76 Cal. 404, 18 Pac.

599; Day v. New York, etc., R. Co., 58
N. J. L. 677, 34 Atl. 1081) ; the right to con-

demn land for making local alterations in the

line (Smith v. Cleveland, etc., E. Co., (Ind.

1907) 81 N. E. 501); the right to complete
the construction of a branch road connecting
with one of the constituent roads which the
latter had power to construct (State v.

Greene County, 54 Mo. 540) ; the right to

receive municipal subscriptions to its capital

stock (Scotland County v. Thomas, 94 tJ. S.

682, 24 L. ed. 219; Lewis v. Clarendon, 15

Fed. Cas. No. 8,320, 5 Dill. 329, 6 Reporter
609 ) ; the right to recover on municipal bonds
given in aid of the construction of one of

the constituent companies (Green County v.

Conners, 109 U. S. 104, 3 S. Ct. 69, 27 L. ed.

872) ; the right to recover on a bond of in-

demnity given to one of the constituent com-
panies for any damages which might be re-

covered against it on account of the location

of one of its depots (Miller v. Lancaster, 5

Coldw. (Tenn.) 514) ; the right to compro-
mise and settle a claim against one of the
constituent companies and maintain an
action to enforce the settlement (Paine v.

Lake Erie, etc., R. Co., 31 Ind. 283) ; and
the necessary aflidavit required to be made
by an oificer of one of the constituent com-
panies to secure a certain immunity granted
to that company may subsequently be made
by the corresponding ofiicer of tlie consoli-

dated company (Natchez, etc., R. Co. v. Lam-
bert, 70 Miss. 779, 13 So. 33); and where
a railroad company limited by its act of in-

corporation to three tracks consolidates with
another having no limit as to the number
of tracks which may be used, the consoli-

dated company is not limited to three tracks
(New York Cent., etc., R. Co. v. Yonkers,
103 N. Y. Suppl. 252).

89. Ohio, etc., R. Co. v. People, 123 111.

467, 14 N. E. 874; Day v. New York, etc..

58 N. .L L. 677, 34 Atl. 1081. See also cases

cited supra, note 88.
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does not become invested with any other or greater rights than were possessed
by the constituent companies/" and a consohdation does not in all cases confer

upon the new company the sum total of all the rights, powers, and privileges of

the constituent companies. °^ The consolidated company succeeds to whatever
rights, privileges, and immunities are possessed by each of the constituent com-
panics in common,"^ and also to any special right or privilege enjoyed by one of

them alone in so far as it may be separately exercised or enjoyed with respect to

the portion of the road or property derived from that company; "^ but a separate

right or privilege of one company does not pass to the consolidated company so

as to become a general right of that company with respect to the entire road or

property, °* nor do any separate rights of the constituent companies pass to the

consohdated company wMch from their nature cannot be exercised or enjoyed

by it under its new constitution.''^

d. As to Duties and Liabilities. Where there has been a consolidation of

two or more railroad companies, the consolidated company becomes hable to

perform the duties required of the constituent companies,''^ and to carry out

their contracts or respond in damages upon a failure or refusal to do so,"' and
ordinarily becomes subject to all their existing debts and habilities,'** or at least

90. Euggles V. People, 91 111. 256.
91. Georgia Pac. R. Co. v. Gaines, 88 Ala.

377, 7 So. 382; Georgia Pac. R. Co. v. Wilks,
86 Ala. 478, 6 So. 34; State v. Maine Cent.
E. Co., 66 Me. 488.

Under the- Alabama statute it is only when
the consolidated roads form a continuous line

that the new company succeeds to " all the
rights, powers and franchises " of the con-

stituent companies, and except in such cases

the right of one of such companies to acquire
land other than what is necessary for the
purposes of constructing and operating the
road does not pass to the consolidated com-
pany. Georgia Pac. R. Co. v. Gaines, 88 Ala.

377, 7 So. 382.

92. Mead v. New York, etc., R. Co., 45
Conn. 199; Robertson r. Rockford, 21 111.

451; Prouty v. Michigan Southern, etc., R.
Co., 4 Thomps. & C. (N. Y.) 230.

93. Natchez, etc., R. Co. r. Lambert, 70
Miss. 779, 13 So. 33; State v. Greene County,
54 Mo. 540; Tomlinson v. Branch, 15 Wall.
(U. S.) 460, 21 L. ed. 189.

Immunity from taxation see Taxation.
94. Tomlinson v. Branch, 15 Wall. (U. S.)

460, 21 L. ed. 189; Philadelphia, etc., R. Co.

V. Maryland, 10 How. (U. S.) 376, 13 L. ed.

461.

95. Maine Cent. R. Co. v. Maine, 96 U. S.

499, 24 L. ed. 836 [affirming 66 Me. 488],
holding that where the conditions upon which
the special rights of the constituent com-
panies existed could be performed only while

the companies were distinct corporations

operating separate lines, they do not pass to

the consolidated company.
96. Peoria, etc., R. Co. v. Coal Valley Min.

Co., 68 111. 489.

A statutory prohibition relating to one of

the constituent companies against removing
its workshops from a. certain town without
the consent of the municipal authorities is

binding upon the consolidated company, and
it will be liable in damages in case the shops

are removed. Whitby i'. Grand Trunk R. Co.,

S Ont. L. Rep. 536, 1 Ont. Wldy. Rep. 292.
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97. See infra, VII, E, 6, g.

98. Alabama.— Meyer v. Johnston, 53 Ala.

237; Warren v. Mobile, etc., R. Co., 49 Ala.

582.

Georgia.— Montgomery, etc., R. Co. v. Bor-

ing, 51 Ga. 582.

Indiana.— Lousiville, etc., R. Co. v. Boney,
117 Ind. 501, 20 N. E. 432, 3 L. R. A. 435j
Columbus, etc., R. Co. v. Powell, 40 Ind. 57;
Indianapolis, etc., R. Co. v. Jones, 29 Ind.

465, 95 Am. Dec. 654.

Kansas.—^ Hutchinson, etc., E. Co. v. Fair,

(1897) 48 Pac. 591; Berry v. Kansas Citv,

etc., R. Co., 52 Kan. 774, 759, 36 Pac. 724,

34 Pac. 805, 39 Am. St. Rep. 381, 371.

Maryland.— State v. Baltimore, etc., R.

Co., 77 Md. 489, 26 Atl. 865.

Michigan.— Batterson v. Chicago, etc., R.

Co., 53 Mich. 125, 18 N. W. 584.

Texas.— Gulf, etc., R. Co. v. Huteheson, 3

Tex. App. Civ. Cas. § 96; Missouri Pac. R.
Co. V. Owens, 1 Tex. App. Civ. Cas. § 384.

Virginia.—-Langhorne r. Richmond R. Co.,

91 Va. 369, 22 S. E. 159.

United States.— Bailey v. New York Cent.,

etc., R. Co., 22 Wall. 604, 22 L. ed. 840;
Harrison v. Union Pac. R. Co., 13 Fed. 522,

4 McCrary 264.

Canada.— Brewer v. Lake Erie, etc., E.

Co., 2 Can. R. Cas. 257, 2 Ont. Wkly. Rep.
125 ; Cayley v. Cobourg, etc., R. Co., 14 Grant
Ch. (U. C.) 571.

See 41 Cent. Dig. tit. "Railroads," §§ 448,

453.

Liability for torts of the constituent com-
panies in the operation of their respective

roads prior to the consolidation see infra, X,
C, 7, b.

The consolidated company may mortgage
property received from one of the constituent

companies to secure a debt owed by the lat-

ter at the time of the consolidation. Wright
V. Bundy, 11 Ind. 398.

Consoiidation after judicial sale.— Where
a railroad company executes a deed of trust

upon its road under which the same is sold

and ths purchaser organizes a new company,
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to the extent of the assets received from the constituent company which incurred

the liability. ^^ The statutes authorizing the consolidation frequently impose
such liabiUty in express terms/ or it is assumed by the articles of consolidation,^

but the liabiUty exists independently of such provisions as a necessary legal result

of the consolidation.^ In some cases the statutes preserve the separate existence

of the constituent companies with respect to their existing debts and liabilities/

in which case an action may be instituted against one of the constituent com-
panies after the consolidation upon a Uability previously incurred by it/ but this

is merely a cumulative protection for creditors and does not affect the liability

with legislative authority to receive and exer-

cise the franchise, the purchaser takes the

property discharged of all debts which were
not prior liens, and upon a subsequent con-

solidation with another company the consoli-

dated company does not become liable for the

debts of the original company; and this not-

withstanding a statute enacted subsequent to

the consolidation provides that on a consoli-

dation the new company shall be liable for

all debts of the old, as such statutes are
not retroactive (Hatcher v. Toledo, etc., R.
Co., 62 111. 477); and where one railroad
company purchases the property and fran-

chises of another at a sale under a deed of

trust, and after such sale and purchase the
legislature passes an act for the merger of the
two companies, which is not passed in con-

templation of an agreement between them
but merely in order to authorize the purchas-
ing company to operate the road purchased,
the latter company does not thereby subject
itself to pay the liabilities of the purchased
road (Houston, etc., E. Co. v. Shirley, 54 Tex.
125).
99. Tompkins v. Augusta Southern R. Co.,

102 Ga. 436, 30 S. B. 992; Berry r. Kansas
City, etc., R. Co., 52 Kan. 774, 759, 36 Pac.
724, 34 Pae. 805, 39 Am. St. Rep. 381, 371;
Harrison v. Union Pac. R. Co., 13 Fed. 522,
4 McCrary 264.

Substitution of consolidated company as
defendant.— Where, one of the constituent
companies having defaulted upon the pay-
ment of dividends on its guaranteed stock,

plaintiff obtained a judgment for the amount
of unpaid dividends, and an order restraining
defendant from paying any other dividends
or making any disposition of or charge upon
the funds or property of the company until

payment thereof, an order substituting the

consolidated company as a defendant is er-

roneous, since it affects not merely the prop-
erty derived from the original defendant but
subjects the entire funds and property of the

consolidated company to the restraint ad-

judged against the constituent company.
Prouty f. Lake Shore, etc., R. Co., 52 N. Y.
363.

1. Kansas.—-Kansas City-Leavenworth R.
Co. V. Langley, 70 Kan. 453, 78 Pae. 858.

Maine.— Penley v. Maine Cent. R. Co., 92
Me. 59, 42 Atl. 233.

Massachusetts.— John Hancock Mut. L.
Ihs. Co. v. Worcester, etc., E. Co., 149 Mass.
214, 21 N. E. 364.

Michifian.— Batterson v. Chicago, etc., R.
Co., 53 Mich. 125, 18 N. W. 584.

Missouri.— Black v. St. Louis, etc., R. Co.

110 Mo. App. 198, 85 S. W. 96.

South Carolina.— Pickett v. Southern E.

Co., 69 S. C. 445, 48 S. E. 466.

United States.— Bailey v. New York Cent.,

etc., R. Co., 22 Wall. 604, 22 L. ed. 840.

See 41 Cent. Dig. tit. " Railroads," §§ 448

453.

All debts and liabilities " except mort
gages,"— Under the New York statute which
provides that all debts and liabilities of the

constituent companies " except mortgages

"

shall attach to the consolidated company and
be enforceable against it as if incurred or

contracted by it, an action may be maintained
against the consolidated company upon bonds
of the constituent companies, although se-

cured by a mortgage vipon the property of

the latter, since the debt is different from
the mortgage which is merely collateral or

incident thereto, and the words " except mort-
gages " are merely intended to confine the

property lien created by the mortgage to the

property owned prior to the consolidation by
the company giving it. Polhemus i'. Fitch-

burg R. Co., 123 N. Y. 502, 26 N. E. 31

[affirming 50 Hun 397, 3 N. Y. Suppl. 327].
Contra, Janes v. Fitchburg R. Co., 50 Hun
(N. Y.) 310, 3 N. Y. Suppl. 165.

2. St. Louis, etc., R. Co. r. Marker, 41 Ark.
542; Atlantic Coast Line R. Co. v. Cone, 53
Fla. 1017, 43 So. 514; Western Union E. Co.

V. Smith, 75 111. 496; Taylor v. Atlantic,

etc., R. Co., 57 How. Pr. (N. Y.) 26.

The consolidated company may assume
particular obligations of the constituent com-
panies which the statute provides shall not
attach to the new company, the exemptions
being merely a privilege which that company
may waive. Taylor i'. Atlantic, etc., R. Co.,

57 How. Pr. (N. Y.) 26.

3. Tompkins v. Avigusta Southern R. Co.,

102 Ga. 436, 30 S. E. 992; Louisville, etc.,

R. Co. V. Boney, 117 Ind. 501, 20 N. E. 432,
3 L. R. A. 435; State v. Baltimore, etc., R
Co., 77 Md. 489, 26 Atl. 865.

4. Warren v. Mobile, etc., R. Co., 49 Ala.

582; Gale v. Troy, 51 Hun (N. Y.) 470, 4
N. Y. Suppl. 295; Pickett v. Southern R. Co.,

69 S. C. 445, 48 S. E. 466 ; Stewart v. Walter-
boro, etc., R. Co., 64 S. C. 92, 41 S. E. 827.

5. Gale v. Troy, etc., R. Co., 51 Hun (N. Y.)

470, 4 N. Y. Suppl. 295; Stewart v. Walter-
boro, etc., R. Co., 64 S. C. 92. 41 S. E.

827.

It is no defense in such an action that de-

fendant has no property but has turned over
the same to the consolidated company. Gale

[VII, E, 6, d]
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of the consolidated company. ° It has also been provided that the assets of the

constituent companies should continue hable for Hens and claims against the
respective companies, the actions or proceedings to enforce the same to be brought
against the consohdated company.' If no part of the franchise is reserved to

either of the constituent companies, they wiU not be hable to the pubhc for the
performance of duties devolving upon the new company,* nor, where the existence

of the constituent companies is extinguished by the consohdation, can an. action

against them be instituted after the consohdation, but any action to enforce

Uabihties previously incurred by them must be brought agaiast the consohdated
company.'

e. In Case of Consolidation With Foreign Company. The consolidation of

railroad companies of different states has the usual effect as to dissolving or ter-

minating the existence of the constituent companies and creating a new company; "•

but this new company, although having a single name, management, and but
one set of stock-holders, is nevertheless a separate corporation in each state,"

having in each the status of a domestic corporation,'^ and its rights and habihties

in each are derived from and determined by the laws of that state, '^ and are unaf-

v. Trov, etc., E. Co., 51 Hun (N. Y.) 470, 4
X. Y. Suppl. 295.

6. Warren v. Mobile, etc., K. Co., 49 Ala.
582; Pickett v. Southern E. Co., 69 S. C.

445, 48 S. E. 466. But see Joseph v. South-
ern E. Co., 127 Fed. 606.

7. See Demorest k. Midland E. Co., 10 Ont.
Pr. 73.

8. Peoria, etc., E. Co. c. Coal Valley Min.
Co., 68 111. 489.

9. Indianola E. Co. v. Fryer, 56 Tex.
609.

10. Oliio, etc., E. Co. v. People, 123 111.

467, 14 N. E. 874; Ashley r. Eyan, 49 Ohio
St. 504, 31 N. E. 721 [affirming 6 Ohio Cir.

Ct. 208, 3 Ohio Cir. Dec. 418] ; Eio Grande
Western E. Co. v. Telluride, etc., E. Co., 16

Utah 125, 51 Pac. 46; Keokuk, etc., E. Co.

V. Missouri, 152 U. S. 301, 14 S. Ct. 592, 38
L. ed. 450.

Effect of consolidation in general see supra,
VII, E, 6, a.

Effect as to time for completing road.

—

Where a railroad company of one state, in-

corporated under a statute providing that
unless it completed its road within ten years
its act of incorporation should be void, con-

solidates with a company of a different state
prior to the completion of its road and before
the expiration of the ten years, the consoli-

dated company is not limited to the unexpired
portion of such term for completing the road,

but is entitled to ten years from the time the
articles of incorporation of the new company
are filed. Eio Grande Western E. Co. v. Tel-

luride Power, etc., Co., 16 Utah 125, 51 Pac.
146.

11. Illinois.— Ohio, etc., E. Co. v. People,
123 111. 467, 14 N. E. 874; Eacine, etc., E.
Co. v. Farmers' L. & T., etc., Co., 49 111. 331,

45 Am. Dec. 595.

Michigan.—Chicago, etc., E. Co. v. Auditor-
Gen., 53 Mich. 79, 18 N. W. 586.

Nebraska.—^Trester v. Missouri Pac. E.
Co., 33 Nebr. 171, 49 N. W. 1110.

OWo.— Ashley v. Eyan, 49 Ohio St. 504,
31 N. E. 721 [affirming 6 Ohio Cir. Ct. 208,
3 Ohio Cir. Dec. 418].
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Pennsylvania.— Eothschild v. Eochester,
etc., E. Co., 1 Pa. Co. Ct. 620.

United States.— Graham v. Boston, etc., E.
Co., 14 Fed. 753.

See 41 Cent. Dig. tit. " Eailroads," §§ 388,

450.

12. Illinois.— Ohio, etc., E. Co. v. People,
123 111. 467, 14 N. E. 874.

Indiana.— Smith r. Cleveland, etc., E. Co.,

170 lud. 382, 81 N. E. 501.

Minnesota.— In re St. Paul, etc., E. Co.,

36 Minn. 85, 30 N. W. 432.

Nebraska.— Trester v. Missouri, etc., E.
Co., 33 Nebr. 171, 49 N. W. 1110.

United States.— Graham v. Boston, etc., E.
Co., 14 Fed. 753.

See 41 Cent. Dig. tit. "Eailroads," §§ 388,

448, 450.
Right of eminent domain.— The consoli-

dated company is a domestic corporation
within the application of constitutional and
statutory provisions relating to the power of

exercising the right of eminent domain.
Trester v. Missouri Pac. E. Co., 33 Nehr. 171,

49 N. W. 1110; State V. Chicago, etc., E. Co.,

25 Nebr. 156, 41 N. W. 125, 2 L. E. A. 564.

13. Illinois.— Ohio, etc., E. Co. v. People,
123 111. 467, 14 N. E. 874; Quincy E. Bridge
Co. r. Adams County, 88 111. 615.

Michigan.—Chicago, etc., R. Co. v. Auditor-
Gen., 53 Mich. 79, 18 N. W. 586.

Nebraska.— Trester c. Missouri Pac. E.
Co., 33 Nebr. 171, 49 N. W. 1110.

New York.— People v. New York, etc., R.
Co., 129 N. Y. 474, 29 N. E. 959, 15 L. R. A.
82 [reversing 61 Hun 66, 15 N. Y. Suppl.
635].

Ohio.— Ashley v. Ryan, 49 Ohio St. 504,
31 N. E. 721 [affirming 6 Ohio Cir. Ct. 208,

3 Ohio Cir. Dec. 418].
Pennsylvania.— Eothschild v. Eochester,

etc., E. Co., 1 Pa. Co. Ct. 620.

See 41 Cent. Dig. tit. "Eailroads," §§ 388,

448, 450.

Each state may legislate in respect to the
company and its operations in that state as

if no consolidation had taken place. Peik
V. Chicago, etc., R. Co., 94 U. S. 164, 24 L. ed.
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fected by the law of the other," or in other words, the new corporation stands

in each state as the original company stood in that state with the same rights

and habihties.^^ But the consoUdated company having but a single manage-
ment, name, and corporate seal must necessarily act in the transaction of its

business as a single company,'^ and its directors, stock-holders, and officers may
hold meetings and transact corporate business in either of the states,^' and the

consolidated company is not subject to a state constitutional provision requiring

that a majority of the directors of any railroad company incorporated by the

laws of that state shaU be residents of that state. '^ The consolidated company
in each state succeeds to the rights and privileges of the original company in that

state,^^ and may exercise with regard to the entire road and property whatever

rights it enjoys under the laws of both states,^" such as the issuance of preferred

or guaranteed stock,^' or the issuance of bonds and the execution of mortgages
on its property,^^ which may cover property situated in both states; ^^ but the

action of the company in one state in issuing bonds and executing mortgages

which are valid in that state will not create a debt which will bind the property

of the company in the other state, unless valid according to the laws of that state.^^

f. Rights and Liabilities of Stock-Holders and Subscribers to Stock. Stock-

holders of one of the constituent companies may maintain a bill in equity to enjoin

a proposed consoUdation for which there is no legislative authority .^^ So also

where the consent of aU the stock-holders is necessary, any dissenting stock-holder

may sue to enjoin the consolidation,^^ and if the consolidation is effected without

his consent he is released from his subscription to the stock of the constituent com-
pany,^' and may maintain a suit against the consolidated company to recover the

value of his interest in the constituent company wrongfully appropriated by it,^*

57, holding that the legislature of one state

may prescribe the maximum rates for trans-

portation to be charged in that state.

14. Qulney R. Bridge Co. v. Adams County,
88 111. 615; Rothschild v. Rochester, etc., R.
Co., 1 Pa. Co. Ct. 620 ; Minot v. Philadelphia,

etc., R. Co., 18 Wall. (U. S.) 206, 21 L. ed.

88S.

15. Ohio, etc., R. Co. v. People, 123 111.

467, 14 N. E. 874; Minot r. Philadelphia,

etc., R. Co., 18 Wall. (U. S.) 206, 21 L. ed.

888.

The result of this rule is that the consoli-

dated company may and frequently does pos-

sess very difl'erent rights, powers, and privi-

leges and is subject to different liabilities in

the different states in which the roads com-
posing it are located. Chicago, etc., R. Co.

V. Auditor-Gen., 5.3 Mich. 79, 18 N. W. 586.

16. Racine, etc., R. Co. v. Farmers' L. & T.

Co., 49 111. 331, 95 Am. Dec. 595.

17. Ohio, etc., R. Co. v. People, 123 111.

467, 14 N. B. 874; Graham v. Boston, etc.,

R. Co., 14 Fed. 753.
18. Ohio, etc., R. Co. v. People, 123 111.

467, 14 N. E. 874.

19. Mead );. New York, etc., R. Co., 45
Conn. 199; Cooper v. Corbin, 105 111. 224;
Rio Grande Western R. Co. v. Telluride
Power, etc., Co., 18 Utah 125, 51 Pac. 146.

20. Mead v. New York, etc., R. Co., 45
Conn. 199 ; Prouty v. Michigan Southern, etc.,

R. Co., 4 Thomps. & C. (ii. Y.) 230.
21. Prouty i'. Michigan Southern, etc., R.

Co., 4 Thomps. & C. (N. Y.) 230.
32. Mead v. New York, etc., E. Co., 45

Gonn. 199.

23. Racine, etc., R. Co. v. Farmers' L. & T.

Co., 49 111. 331, 95 Am. Dec. 595.
24. Rothschild v. Rochester, etc., R. Co.,

1 Pa. Co. Ct. 620.

25. Charlton n. Newcastle, etc., R. Co., 5
Jur. N. S. 1096, 7 Wkly. Rep. 731.

26. Nathan v. Tompkins, 82 Ala. 437, 2

So. 747 ; Mowrey r. Indianapolis, etc., R. Co.,

17 Fed. Cas. No. 9,891, 4 Biss. 78.

A stock-holder is not estopped to object
to a consolidation when submitted to the
stock-holders becavise he did not previously
oppose it as a director. Mowrey v. Indian-
apolis, etc., R. Co., 17 Fed. Cas. No. 9,891, 4
Biss. 78.

27. Illinois Grand Trunk R. Co. v. Cook,
29 111. 237 ; Booe f. Junction R. Co., 10 Ind.

93; McCray v. Junction R. Co., 9 Ind. 358.
A dissenting stock-holder may enjoin the

foreclosure of a mortgage executed by him
to secure the payment of notes given for
stock in one of the constituent companies.
Illinois Grand Trunk R. Co. r. Cook, 29 111.

237.

If the consolidation was one of the orig-
inal purposes for which the constituent com-
pany was organized, a consolidation author-
ized after a subscription to the stock does not
release a dissenting stock-holder. Hanna v.

Cincinnati, etc., R. Co., 20 Ind. 30.

28. Owensboro Deposit Bank v. Barrett, 13
S. W. 337, 11 Ky. L. Rep. 910; Douglass v.

Concord, etc., R. Co., 72 N. H. 26, 54 Atl.
883 ; International, etc., R. Co. v. Bremond,
53 Tex. 96. See also Lauman v. Lebanon
Valley R. Co., 30 Pa. St. 42, 72 Am. Dec.
685.
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but he cannot recover a personal judgment against its directors.^' To entitle a
dissenting stock-holder to equitable reUef by injunction or to declare the con-

solidation invalid, he must not be guilty of laches in making his objection,"" but
such a delay as would preclude the right to such rehef will not affect his right to

recover from the consolidated company the value of his interest in the constituent

company."' The statutes or articles of consoUdation ordinarily fix upon a basis

of exchange of stock in the old companies for that of the new,"^ and the statutes

provide for the payment of dissenting stock-holders or those who refuse to con-

vert theii- stock for the value thereof,"" with the procedure for determining its

value."^ A dissenting stock-holder is not released if at the time of his subscription

there was in existence a constitutional or statutory provision authorizing the

consolidation,"^ or a right reserved to alter or amend the charter, and the legis-

lature has authorized a consoUdation by consent of less than the entire number
of stock-holders."" Since the consohdated company succeeds to the rights and
property of the constituent companies,"' it may, except as to dissenting stock-

holders who are thereby released, sue for and recover any unpaid subscriptions to

stock of the constituent companies,"^ and where the subscription was made sub-

ject to certain conditions and there were statutes authorizing a consoUdation,

the consoUdated company may perform the conditions and enforce the subscrip-

tion."^ Subscriptions to stock of the constituent companies as to which the

subscribers are not released become assets of the consoUdated company, and
creditors of that company upon its insolvency may maintain a creditor's biU to

enforce the UabiUty thereon.^" Where a stock-holder in one of the constituent

companies sells his interest to the consoUdated company, which consists only of

his interest as a stock-holder in the former company, he is not entitled to a vendor's

lien upon the right of way.^' An immunity from UabiUty for debts of the cor-

poration enjoyed by stock-holders of the constituent companies does not, in the
absence of express provision, pass to the stock-holders of the consoUdated company.^

29. International, etc., E.. Co. v. Bremond,
53 Tex. 96.

30. Bell V. Pennsylvania, etc., R. Co.,

(N. J. Ch. 1887) 10 Atl. 741; Spencer i-.

Seaboard Air Line E. Co., 137 N. C. 107, 49
S. E. 96, 1 L. E. A. N. S. 604.

31. Douglass t. Concord, etc., E. Co., 72
N. H. 26, 54 Atl. 883 ; International, etc., R.
Co. V. Bremond, 53 Tex. 96.

32. Chicago, etc., E. Co. v. Ashling, 160
111. 373, 43 N. E. 373 [affirming 56 111. App.
327] ; John Hancock Mut. Xi. Ins. Co. v.

Worcester, etc., R. Co., 149 Mass. 214, 21
N. E. 364; Capley v. Cobourg, etc., E. Co.,

14 Grant Ch. (U. C.) 571.
Where the articles of consolidation provide

for the issuance of stock of the consolidated
company in certain proportions in exchange
for stock of the constituent companies, stock-

holders of the latter cannot maintain any
action against the consolidated company to
compel the issuance of such stock that they
eould not have maintained against the con-
stituent companies prior to the consolidation.
Babcoek r. Schuylkill, etc., E. Co., 133 N. Y
420, 31 N. E. 30 [alfirming 15 X. Y. Suppl.
193], holding that where the articles of con-
solidation provided that stock-holders of the
constituent companies should be entitled to
receive one share of stock in the consolidated
company for every tviro shares of the con-
stituent company, a suit to compel the is-

suance of full-paid shares of the consolidated
company in this proportion for shares of the
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constituent company on which plaintiff had
paid up only ten per cent, was properly dis-

missed.
33. Douglass v. Concord, etc., R. Co., 72

N. H. 26, 54 Atl. 883; Spencer v. Seaboard
Air Line R. Co., 137 X. C. 107, 49 S. E. 96,

1 L. E. A. X. S. 604; Pittsburgh, etc., R. Co.

V. Garrett, 50 Ohio St. 405, 34 N. E. 493.

34. Douglass v. Concord, etc., R. Co., 72
N. H. 26, 54 Atl. 883; Spencer v. Seaboard
Air Line E. Co., 137 X. C. 107, 49 S. E. 96,

1 L. E. A. N. S. 604 ; Pittsburgh, etc., E. Co.

v. Garrett, 50 Ohio St. 405, 34 F. E. 493.

35. Bish V. Johnson, 21 Ind. 299; Sparrow
V. Evansville, etc., R. Co., 7 Ind. 369 ; Mans-
field, etc., R. Co. ». Brown, 26 Ohio St.

223.

36. Market St. R. Co. v. Hellman, 109 Cal.

571, 42 Pac. 225: Hale i\ Cheshire R. Co.,

161 Mass. 443, 37 N. E. 307.
37. See sttpra, VII, E, 6, e.

38. Sparrow v. Evansville, etc., E. Co., 7
Ind. 369 ; Mansfield, etc., R. Co. v. Brown, 26
Ohio St. 223 ; Cork, etc., R. Co. v. Paterson,

18 C. B. 414, 86 E. C. L. 414.
39. ]\Iansfield, etc., R. Co. v. Stout, 26

Ohio St. 241.

40. Hamilton v. Clarion, etc., R. Co.. 144
Pa. St. 34, 23 Atl. 53, 13 L. R. A. 779.

41. Cross n. Burlington, etc., R. Co., 53
Iowa 62. 12 N. W. 71.

42. Minneapolis, etc., R. Co. v. Gardner,
177 U. S. 332, 20 S. Ct. 656, 44 L. ed. 793
[affirming 73 Minn. 517, 76 N. W. 282].
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gr. Contracts and Conveyances. The consolidated company succeeds to the
contract obligations and liabilities of the constituent companies," and may be
required specifically to perform the same," or respond in damages,*^ and is bound
by any covenants in deeds of rights of way made to the constituent companies,^"
and its rights therein are subject to be defeated by conditions in the deeds by
which they were conveyed to the original companies.^^ The consolidated com-
pany also succeeds to the contract rights and privileges of the constituent com-
panies,** and may maintain actions to enforce the same.*" It takes such contracts,

however, subject to any conditions specified therein which must be performed
in order to authorize a recovery,^" and if it is unable to do so according to the
terms of the contract it cannot recover thereon; ^' but if it can perform the con-

43. Arkansas.— Sappington v. Little Rock,
etc., R. Co., 37 Ark. 23, contract to construct
road-bed so as to protect plaintiff's property
from overflow.

Georgia.—-Tompkins v. Augusta Soutliern

E. Co., 102 Ga. 436, 30 S. E. 992, contract of

carriage.

Illinois.— Western Union R. Co. v. Smith,
75 111. 496, contract for work and labor.

Texas.— Missouri, etc., R. Co. v. Carter,

95 Tex. 461, 68 S. W. 159, contract to build
and maintain a switch, for the convenience of
a mill-owner.

United States.— Continental Trust Co. v.

Toledo, etc., R. Co., 86 Fed. 929.
England.—-Lindsey v. Great Northern R.

Co., 10 Hare 664, 17 Jur. 522, 22 L. J. Ch.
995, 1 Wkly. Rep. 257, 44 Eng. Ch. 643, 68
Eng. Reprint 1094, contract to build station
and stop trains at specified place.

Canada.— Whitby v. Grand Trunk R. Co.,

32 Out. 99 (contract to maintain workshops
in a certain town during operation of the
road) ; Fargey v. Grand Junction R. Co., 4
Ont. 232 (contract to construct a cattle
pass).

See 41 Cent. Mg. tit. "Railroads," § 452.
Contracts for use of sleeping cars.—Where

one of the constituent companies contracts
with a sleeping-car company to haul and
use the cars of that company exclusively for
a certain period " on its own line of road,
and all roads which it now controls, or may
hereafter control, by ownership, lease, or
otherwise," the contract binds the consoli-
dated company to haul such cars on all roads
owned or controlled by the old company at
the time of the consolidation, but does not
extend the operation of the contract to other
roads acquired by the consolidated compcny.
Pullman's Palace-Car Co. v. Missouri Pac. R.
Co., 115 U. S. 587, 6 S. Ct. 194, 29 L. ed.
499 [affirming 11 Fed. 634, 3 McCrarv 645].
44. Boardman v. Lake Shore, etc., R. Co.,

84 N. Y. 157; Union Pac. R. Co. v. Mc-
Alpine, 129 U. S. 305, 9 S. Ct. 286, 32 L. ed.

673 [affirming 23 Fed. 168].
45. India Mut. Ins. Co. v. Worcester, etc.,

R. Co., (Mass. 1890) 25 N. E. 975; Day v.

Worcester, etc., R. Co., 151 Mass. 302, 23
N. E. S24; John Hancock Mut. L. Ins. Co. v.
Worcester, etc., R. Co., 149 Mass. 214, 21
N. E. 364; Whitby v. Grand Trunk R. Co.,
32 Ont. 99.

Refusal to honor ticket.— If the consoli-
dated company refuses to honor a ticket is-

sued prior to the consolidation by one of tlie

constituent companies and which has not ex-

pired by limitation, and ejects the person
offering it from its train, it will be liable in

damages. Tompkins v. Augusta Southern R.
Co., 102 Ga. 430, CO S. E. 992.

46. Mobile, etc., R. Co. v. Gilmer, 85 Ala.

422, 5 (jo. 138, covenant to establish a flag

station or depot upon land of grantee and to

permit him to cultivate the right of way so

long as the privilege did not interfere with
the requirements of the company.
47. Hickox v. Chicago, etc., R. Co., 78

Mich. 015, 44 N. W. 143.

48. Indiana.— Sparrow V. Evansville, etc.,

R. Co., 7 Ind. 369.

New York.— New York Cent. R. Co. v.

Saratoga, etc., R. Co., 39 Barb. 289.

Ohio.— Mansfield, etc., R. Co. v. Brown, 26
Ohio St. 223.

Texas.— Missouri, etc., R. Co. v. Carter,

95 Tex. 461, 68 S. W. 159.

United States.— Lightner D. Boston, etc.,

R. Co., 15 Fed. Cas. No. 8,343, 1 Lowell 338.

England.— In re Wansbeck R. Co., L. R.
1 C. P. 269, 12 .Jur. N. S. 746.

See 41 Cent. Dig. tit. "Railroads," § 452.
Right to use patented devices.— Where

each of the constituent companies had con-

tracted for the privilege of using a patent
axle box on all cars which they then owned
or might thereafter own, the right to such
use passes to the consolidated company.
Lightner t\ Boston, etc., R. Co., 15 Fed. Caa.
No. 8,343, 1 Lowell 338.

Leases and rents.— Where one of the con-
stituent companies had leased to another
company the right to use a part of its track,
the consolidated company succeeds to the
right to recover the rents specifled and to the
benefit of any stipulations in the lease with
regard to an increased rental after a certain
period. New York Cent., etc., R. Co. v.

Saratoga, etc., R. Co., 39 Barb. (N. Y.) 289.
49. Sparrow v. Evansville, etc., R. Co., 7

Ind. 369; Mansfield, etc., R. Co. v. Brown, 26
Ohio St. 223.

50. Brown v. Dibble, 65 Mich. 520, 32
N. W. 656.

51. New Jersey Midland R. Co. v. Strait,
36 N. J. L. 322, holding that where defendant
contracted to take at a certain price bonds of
a oertain railroad company, which afterward
consolidated with another company, the con-
solidated company could not tender its own
bonds, although of equal or greater value and

[VII, E, 6, g]
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dition and the statutes in force at the time of the contract authorized a consoK-
dation, it is entitled to do so and recover upon the contract.^^ The consolidated

company may also recover upon a bond given with sureties by an agent of one
of the constituent companies to such company and its successors, where the agent
is continued in the employment of the consohdated company with the same duties

and the defalcation occurs subsequent to the consolidation.^^

h. Liens and Mortgages. A consolidation does not affect existing liens but

the consohdated company takes the property of the constituent companies sub-

ject to such hens,^* and is chargeable with notice thereof,^^ and so the consolidation

does not affect the rights of mortgage creditors; ^'' but a consolidation does not
create any lien in favor of creditors of the constituent companies who previously

had none,^'' and the lien created by a subsequent mortgage executed by the con-

solidated company upon the consolidated property takes precedence of any unse-

cured claims of creditors of the constituent companies.^*

1. Eflfeet as to Actions Pending-^" In some cases it has been held that the

consolidation of two or more railroad companies works such a dissolution of the

constituent companies as to abate any pending actions by or against them; *"

but in others it is held that the consoUdation does not abate pending actions/' and

recover on the contract, the consideration
ofiFered not being that agreed for.

52. Mansfield, etc., R. Co. v. Stout, 26
Ohio St. 223.

53. Pennsylvania, etc., R. Co. v. Harkins,
149 Pa. St. 121, 24 Atl. 175; Eastern Union
R. Co. V. Cochrane, 2 C. L. R. 292, 9 Exch.
197, 17 Jur. 1103, 23 L. J. Exch. 61, 2 Wkly.
Rep. 43, 7 R. cfc Can. Cas. 792; London, etc.,

R. Co. V. Goodwin, 3 Exch. 736, 18 L. J.

Exch. 337.
54. Maine.— Hamlin v. Jerrard, 72 Me.

62.

MassacJmsetts.—^Shaw v. Norfolk County
R. Co., 16 Gray 407.

Mississippi.—Mississippi Valley Co. v. Chi-

cago, etc., R. Co., 58 Miss. 846.

IVeMj Tor/c— Vilas v. Page, 106 N. Y. 439,

13 N. E. 743.

United States.— Rutten r. Union Pac. R.
Co., 17 Fed. 480; Western Mv. R. Co. «?.

Drew, 29 Fed. Cas. No. 17,434, 3 Woods 691.

See 41 Cent. Dig. tit. " Railroads," § 453.

55. Mississippi Valley Co. v. Chicago, etc.,

R. Co., 58 Miss. 846 ; Western Div. R. Co. r.

Drew, 29 Fed. Cas. No. 17,434, 3 Woods 691.

56. Eaton, etc., R. Co. v. Hunt, 20 Ind.

457 ; Hamlin v. Jerrard, 72 Me. 62 ; Shaw v.

Norfolk County R. Co., 16 Gray (Mass.) 407.
Repairs and improvements made upon the

mortgaged property by the consolidated com-
pany are considered as accessions thereto and
are subject to the mortgage having the prior

lien. Hamlin r. Jerrard, 72 Me. 62.

57. Wabash, etc., R. Co. r. Ham, 114 U. S.

587, 5 S. Ct. 1081, 29 L. ed. 235.

No lien is created in favor of bondholders

of the constituent companies where none pre-

viously existed, by a stipulation in the agree-

ment of consolidation that such bonds should

"be protected by said consolidated company,"
nor do such bondholders acquire any lien by
virtue of a subsequent mortgage executed by
the consolidated company to secure bonds is-

sued by it, although the object of the mort-
gage as shown by its recitals was that all
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the company's indebtedness, including that of

the constituent companies, " should be con-

solidated into one and the same mortgage
debt upon equitable principles." Wabash,
etc., R. Co. V. Ham, 114 U. S. 587, 5 S. Ct.

1081, 29 L. ed. 235. Contra, Compton v.

Wabash, etc., R. Co., 45 Ohio St. 592, 10

N. E. 110, 18 N. E. 380.

58. Wabash, etc., R. Co. v. Ham, 114 U. S.

587, 5 S. Ct. 1081, 29 L. ed. 235.

59. See, generally, Coepoeations, 10 Cyc.

310.

60. Kansas, etc., R. Co. v. Smith, 40 Kan.
192, 19 Pac. 636; Wagner r. Atchison, etc.,

R. Co., 9 Kan. App. 661, 58 Pac. 1018;

Council Grove, etc., R. Co. v. Lawrence, 3

Kan. App. 274, 45 Pac. 125.

Effect on pending appeals.— Where a con-

solidation is effected pending an appeal from
a judgment against one of the constituent

companies, the proceedings in error must be
dismissed unless there is an order of revivor

against the consolidated company, made in

accordance with the provisions of the statute

and with the consent of the new company in

cases where such consent is necessary. Cunkle
V. Interstate R. Co., 54 Kan. 194, 40 Pac.

184.

61. Florida.—^Atlantic Coast Line R. Co.

V. Cone, 53 Pia. 1017, 43 So. 514.

Illinois.— Chicago, etc., R. Co. v. Ashling,

160 HI. 373, 43 N. E. 373 [affirming 56 111.

App. 3l!7].

Michigan.— See Swartwout v. Michigan
Air Line R. Co., 24 Mich. 389.

Mississippi.— Shackleford v. Mississippi
Cent. R. Co., 52 Miss. 159.

Missouri.— Kinion r. Kansas City, etc., R.
Co., 39 Mo. App. 574.

Pennsylvania.—- Baltimore, etc., R. Co. v.

Musselman, 2 Grant 348.
Tennessee.— East Tennessee, etc., R. Co. v.

Evans, 6 Heisk. 607.
See 41 Cent. Dig. tit. "Railroads," § 454.
In Illinois and New York the statutes ex-

pressly provide that pending actions shall
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that the consolidated company may be made a party by amendment of the plead-

ings, °^ and without being brought into court by a new service of process/^ or that

the consohdated company may be substituted as a defendant after verdict and
judgment rendered against it/* or that the pending action may be prosecuted to

judgment against the constituent company and execution thereon issued against

the property of that company in the hands of the consolidated company; ^'^ but
where the act authorizing the consolidation preserves the corporate existence

of the constituent companies and their liability for existing obhgations, a judg-

ment cannot be rendered against the consohdated company in an action pending

against one of the constituent companies, unless the former is made a party,

although it has assumed the liabilities of the constituent companies. °°

7. Actions By or Against Consolidated Company. To enforce against the

consohdated company a hability previously incurred by one of the constituent

companies the consohdated company may be sued directly in an action at law "

in its own name,"* and a judgment in personam rendered against it; '^ but the

declaration should show against which of the constituent companies the cause of

action arose, and allege the facts necessary to show a liabihty therefor on the

part of defendant.™ In pleading the consolidation it is not necessary to set out

the steps taken to effect it," but is sufficient to allege that the companies were
authorized to and did consohdate; '^ and, if the consohdation was under the laws

of another state, to set out the statutes and allege that their provisions were
complied with and the consolidation effected.'^ Where railroad companies of

two different states consohdate, in whichever state the consolidated company is

sued it is proper to designate it as a corporation created by and existing under
the laws of that state." A general denial by a consolidated company, although

by statute admitting its corporate existence, does not admit the allegation of

consohdation upon which its hability depends.'^ In an action against the con-

sohdated company to enforce a hability of one of the constituent companies, the

directors or officers of the new company are not necessary or proper parties. '°

Where one railroad company has been authorized to consohdate with another
under the name of the latter, in order to render the latter hable for a debt of the
former plaintiff must prove that the proposed consohdation was in fact effected; ''

and conversely, to authorize the consolidated company to recover upon a right

of action existing in favor of another company, it must show that the consoh-
dation has been duly consummated, so as to constitute it the legal successor of

not abate by reason of the consolidation. 68. Columbus, etc., R. Co. v. Skidmore, 69
Chieago, etc., R. Co. v. Ashling, 160 111. 373, 111. 566; Katon, etc., R. Co. v. Hunt, 20 Ind.

43 N. B. 373 [affirming 56 111. App. 327]; 457; Boardman v. Lake Shore, etc., R. Co.,

Gale V. Trov, etc., R. Co., 51 Hun (N. Y.) 84 N. Y. 157; Langhorne v. Richmond R.
470, 4 N. y! Suppl. 295. Co., 91 Va. 369, 22 S. E. 159.

63. Kinion v. Kansas City, etc., R. Co., 39 69. Louisville, etc., R. Co. v. Boney, 117
Mo. App. 574. Ind. 501, 20 N. B. 432, 3 L. R. A. 435.
Condemnation proceedings.—Where the con- 70. Marquette, etc., R. Co. v. Langton, 32

solidation is effected during the pendency of Mich. 251.

condemnation proceedings the consolidated 71. Rothschild v. Rio Grande Western R.
company may be substituted as a party. Co., 18 N. Y. Suppl. 548; Collins v. Chicago,
California Cent. R. Co. v. Hooper, 76 Cal. etc., R. Co., 14 Wis. 492.

404, 18 Pac. 599; Day v. New York, etc., R. 72. Collins v. Chicago, etc., R. Co., 14
Co., 58 N. ,J. L. 677, 34 Atl. 1081. Wis. 492.

63. Kinion v. Kansas City, etc., R. Co., 73. Rothschild v. Rio Grande Western R.

39 Mo. App. 574; Kinion v. Kansas City, etc., Co., 18 N. Y. Suppl. 548.

R. Co., 39 Mo. App. 382. 74. Central Trust Co. v. St. Louis, etc., R.
©4. Louisville, etc., R. Co. v. Summers, 131 Co., 41 Fed. 551.

Ind. 241, 30 N. E. 873. Status of company as a domestic corpora-
65. Atlantic Coast Line R. Co. v. Cone, 53 tion in each state see supra, VII, E, 6, e.

Fla. 1017, 43 So. 514. 75. Koons v. Chicago, etc., R. Co., 23 Iowa
66. Selma, etc., R. Co. v. Harbin, 40 Ga. 493.

706. 76. Chase v. Vanderbilt, 62 N. Y. 307.
67. Langhorne v. Richmond R. Co., 91 Va. 77. Southgate v. Atlantic, etc., R. Co., 61

369, 22 S. E. 159. Mo. 89.

[VII, E, 7J
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the former company; " and the same rule applies in an action by a third person

upon a claim origuiaUy existing in favor of one of the constituent companies and

assigned to plaintiff by the consolidated company.'^

VIII. INDEBTEDNESS, SECURITIES, LIENS, AND MORTGAGES.*

A. Nature and Extent of Liabilities ^"— I. In General. Within the

limits prescribed by its charter or governiag statutes, a railroad company, as a

general rule, has power to incur any indebtedness or obligation necessary to carry

out the purposes and objects for which it was created, ^^ including indebtedness

for construction.*^ Under some of such charter or statutory provisions, the rail-

road company cannot incur an indebtedness exceeding a certain amount,*^ and

vmder others, it cannot incur a single obligation of less than a certain amount."

A railroad company has no power to make, and is not liable upon, contracts or

obhgations which are outside of its purposes and objects,*'^ or outside of the powers

which it can delegate to its officers; '° and this appUes, although its business is

benefited as a direct result of such contract,*' as every person who enters into an

obligation with it is bound at his peril to take notice of the legal hmits of its capacity

to contract; *" although it is held in some jurisdictions that, notwithstanding the

act creating the obhgation is ultra vires, if the railroad company, with the per-

mission and acquiescence of the stock-holders, holds itself out as competent to

contract and carry on its business under color of law and procures credit and

induces creditors to part with money on the faith of such contract, the contract

will be binding in a court of equity not onlj' on the corporation but also on the

stock-holders.*" A railroad companj' is also liable upon such obligations as its

charter, which it has accepted, or governing statute, expressly imposes upon it.^°

78. Mansfield, etc., R. Co. v. Brown, 26
Ohio St. 223.

It will be presumed, in the absence of any
showing to the contrary, that there has been

an election of u board of directors of the

new company so as to vest in it the rights of

the constituent companies, where it is shown
that there was a consolidation, and that the

consolidated company has since been doing

business under the new name (Detroit, etc.,

R. Co. V. Starnes, 38 ilich. 698) ; but where
the date of such election is material and the

facts relating thereto as alleged in the com-

plaint are denied, the burden is upon plain-

tiff to show that it occurred at such time as

to entitle it to maintain the action (Mans-
field, etc., R. Co. r. Brown, 26 Ohio St. 223).

79. Brown v. Dibble, 65 Mich. 520, 32

N. W. 656.

80. Effect of consolidation see supra, VII,

E, 6.

Effect of lease of road see supra, VII, C.

Liabilities for work, labor, or materials

used in construction of road see supra, VI, I.

81. Belfast, etc., R. Co. r. Belfast, 77 Me.
445, 1 Atl. 362. See also Smith r. Nashua,
etc.. R. Co., 27 N. H. 86, 94, 59 Am. Dec. 364.

A railroad corporation has no power to as-

sume a share of the accidental losses hap-

pening in the through business of a connect-

ing railroad. State v. Concord R. Corp., 62

N. H. 375.

82. Belfast, etc., R. Co. v. Belfast, 77 Me.
445, 1 Atl. 362, holding that a railroad com-

pany has power to incur indebtedness for the

construction of its road, notwithstanding it

has by vote pledged itself not to begin con-

struction until sufBcient stock is subscribed

to complete it, and thereafter has enacted a
by-law providing that no assessment shall be

made on the shares until such amount is

subscribed. And see supra, Xl, I.

83. See, generally, Coepobations, 10 Cyc.

1103, 1104, 1171.
84. Eastern Tp.'s Bank v. St. Johnsbury,

etc., R. Co., 40 Fed. 423, holding, however,

that under Vt. Rev. Laws, § 3350, requiring

the obligations of a railroad company to be

for not less than one hundred dollars each, a

guaranty by the lessor of a, railroad to
" pay the interest upon the within bond as

specified in the interest coupons thereto at-

tached" is not a separate promise to pay
each coupon, but is a guai-anty of the whole
interest to become due on the bonds, and
although each coupon is for less than one

hundred dollars the guaranty is not pro-

hibited by such statute.

85. George u. Nevada Cent. R. Co., 22 Nev.

228, 38 Pac. 441.

86. George v. Nevada Cent. R. Co., 22 Nev.

228, 38 Pac. 441.

87. George r. Nevada Cent. R. Co., 22 Nev.
228, 38 Pac. 441. And see CoEPOBA.Ti03srs, 10

Cyc. 1146 et seq.

88. George v. Nevada Cent. R. Co., 22 Nev.
228, 38 Pac. 441.

89. Johnson v. Mercantile Trust, etc., Co.,

94 Ga. 324, 21 S. E. 576. See also, generally,

CoEPOBATioxs, 10 Cyc. 1154 et seq.

90. State r. New Orleans, etc., R. Co., 3

Rob. (La.) 418, holding that under the act of

[VII, E, 7]
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2. Borrowing Money." As a general rule a railroad company like other

private or quasi-public corporations,"^ unless restrained by statute/^ has power
to borrow money for purposes incidental to its organization and operation/" such

as for the purpose of constructing its road ;
^' and to make and issue therefor nego-

tiable paper,"" bonds,"' and mortgages."^ This power, however, may be subject

to statutory restrictions,"" such as that the company cannot borrow at a rate of

interest exceeding a certain per cent.' But it has been held that a railroad com-
pany is not exempt from the rule that forbids a corporation which has received

the full benefit of a loan from avoiding its liability therefor by reason of a statute

limiting the amount of indebtedness which it may incur. ^ If money for the use

of the railroad company is borrowed upon the personal credit of an officer or agent

of the company, and the lender accepts such personal responsibility, he cannot

afterward make the company his debtor therefor.^

3. Making and Indorsement of Negotiable Instruments. As incidental to its

power to borrow money and incur other indebtedness, a railroad company, hke
other private corporations,^ unless restrained by its charter or governing statutes,^

has power to make, accept, and indorse negotiable paper in payment or settle-

ment of debts which it may incur in the course of its legitimate business or in

respect to any matter within the purposes of its creation." Under this power,

March 1, 1836, section 1, amending the char-

ter of the New Orleans and Carrollton Kail-

road Company, providing that " the company
shall pay to the State, in ten equal annual
instalments from the acceptance of the pres-

ent act, seventy-flve thousand dollars to be
employed by the State " for certain purposes,
the state is entitled to recover, -whether such
purposes have been commenced or not, since

the railroad company has nothing to do vfith

the appropriation of the amount it contracted
to pay.

Constables' wages.— Where a statute pro-

vides for the appointment of constables, dur-

ing the construction of the railway and
worlcs, to be paid by the company, the lat-

ter's liability for such wages does not cease
with tlie opening of the line, but continues
so long as workmen are employed in complet-
ing any of the works. North British R. Co.

V. Home, 5 E. & Can. Cas. 231.
91. Liens for loans and advances see in-

fra, VIII, A, 6, f.

92. See, generally, Corpobations, 10 Cyc.
1101 et seq.

93. Savannah, etc., R. Co. v. Lancaster,
62 Ala. 555.

94. Savannah, etc., R. Co. v. Lancaster,
62 Ala. 555 ; Kelly v. Alabama, etc., R. Co.,

58 Ala. 489 ; Richards v. Merrimack, etc., R.
Co., 44 N. H. 127; Gloninger v. Pittsburgh,

etc., R. Co., 139 Pa. St. 13, 21 Atl. 211, hold-

ing that such power will be implied from the
power to mortgage.

In England and Canada, however, a rail-

road company has no power, in the absence
of statute, to borrow money (Commercial
Bank v. Great Western R. Co., 13
L. T. Rep. N". S. 105. See Yorkshire R.
Wagon Co. r. Maclure. 21 Ch. D. 309, 51
L. J. Ch. 857, 47 L. T. Rep. N. S. 290, 30
Wkly. Rep. 761. And see Cobpokations, 10
Cyc. 1101 note 72) ; and one advancing
money to such a company is bound to ascer-

tain for himself at his own risk whether the
loan is authorized by the shareholders and

has no right to assume that the directors

have authority to borrow (Commercial Bank
V. Great Western R. Co., supra)

.

95. Savannah, etc., R. Co. v. Lancaster, 62

Ala. 5.55; Gloninger v. Pittsburgh, etc., R.

Co., 139 Pa. St. 13, 21 Atl. 211.

96. See infra, VIII, A, 3.

97. See infra, VIII, A, 4.

98. See infra, VIII, A, 7.

99. See Southwestern Arkansas, etc., R.
Co. V. Hays, 63 Ark. 355, 38 S. W. 665.

1. Southwestern Arkansas, etc., R. Co. v.

Hays, 63 Ark. 355, 38 S. W. 665 (seven per

cent under Sandels & H. Dig. § 6268 ) ; Metro-
politan Trust Co. V. Railroad Equipment Co.,

108 Fed. 913, 48 C. C. A. 135 (seven per

cent under Ohio Rev. St. § 3287).
2. Beach v. Wakefield, 107 Iowa 567, 76

N. W. 688, 78 N. W. 197.

3. Strider v. Winchester, etc., R. Co., 21
Gratt. (Va.) 440.

4. See CoEPOBATiONS, 10 Cyc. 1111-1122,
where this subject is fully treated.

5. Southwestern Arkansas, etc., R. Co. v.

Hays, 63 Ark. 355, 38 S. W. 665 (holding
that the mere fact that a note is made by a
railroad company does not bring it within
Sandels & H. Dig. § 6268, under which rail-

road companies have no power to borrow
money at a rate of interest exceeding seven
per cent per annum, as it may not liave been
given for borrowed money) ; Richmond, etc.,

R. Co. r. Snead, 19 Gratt. (Va.) 354, 100
Am. Dec. 670.

6. Southwestern Arkansas, etc., R. Co. v.

Hays, 63 Ark. 355, 38 S. W. 665; Smead v.

Indianapolis, etc., R. Co., 11 Ind. 104; Ham-
ilton V. Newcastle, etc., R. Co., 9 Ind. 359

;

Richards v. Merrimack, etc., R. Co., 44 N. H.
127.

Lease warrants.— Under Ohio Rev. St.

§ 3287, which authorizes railroad companies
to issue bonds or notes and secure the same
by a pledge of their property or income, a
railroad company has power to issue so-called
" lease warrants " for deferred payments on

[VIII, A, 3]
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a railroad company may make and issue negotiable bonds,' or negotiable certificates

payable in money or bonds. ^ But except in so far as authorized by its charterer
governing statutes/ a railroad company has no general power to make or accept
negotiable instriunents for purposes foreign to its creation/" such as accommo-
dation paper to aid in an undertaking not contemplated by its charter." But
even where the maldng or indorsement is without authority, a railroad company
may be held liable for money paid for it by another on paper.^

4. Making and Issue of Bonds— a. Power to Issue. A railroad company may
have express power to make and issue bonds by virtue cf its charter or governing
statutes, ^^ or like other private corporations," this power may be impUed from its

power to mortgage its property, ^^ or borrow money,^" or from its power to incur

any other indebtedness in carrying out the legitimate purposes of its creation;

"

equipment, the title' to which remains in the
seller until all such warrants are paid and
then passes to the company. Metropolitan
Trust Co. V. Railroad Equipment Co., 108
Fed. 913, 48 C. C. A. 135.

Usury.— The effect of Ohio Eev. St. § 3282,
authorizing railroad companies to borrow
money at a rate of interest not exceeding
seven per cent and to issue bonds or notes
for the same, and of section 3290, which pro-
vides that the directors may sell or negotiate
such bonds or notes at not less than seventy-
five per cent of par, is to exempt railroad
companies from the operation of the general
usury statute; and notes or lease warrants
issued by a railroad company for deferred
payments on equipment bought are valid,

although their amount is greater than the
sum due on the prioe of such equipment with
the legal rate of interest, but not greater
than would have been required if they had
borne Interest at seven per cent and been
discounted at seventy-five per cent of par.
Metropolitan Trust Co. v. Railroad Equip-
ment Co., ins Fed. 913, 48 C. C. A. 135;
Metropolitan Trust Co. u. Columbus, etc., R.
Co., 93 Fed. 702.
In England and Canada, however, the rule

is stated that a railroad company has no
power to make or indorse negotiable paper
(Bateman r. Mid-Wales, L. R. 1 C. P. 499,
Harr. & R. 508, 12 Jtir. N. S. 453, 35 L. J.

C. P. 205, 14 Wkly. Rep. 672, holding also
that the question of such power is properly
raised by a plea denying the acceptance, al-

though the acceptance was given by order of
the directors under the seal of the company;
Topping V. Buffalo, etc., R. Co., 6 U. C. C. P.
141 ; Brockville, etc., R. Co. v. Canada Cent.
R. Co., 41 U. C. Q. B. 431), unless such
power is expressly or by necessary implica-
tion, conferred upon it by its charter or
other governing statute (Peruvian R. Co. v.

Thames, etc., Ins. Co., L. R. 2 Ch. 617, 36
L. J. Ch. 864, 16 L. T. Rep. N. S. 644, 15
Wkly. Rep. 1002; Commercial Bank v. Great
Western R. Co., 13 L. T. Rep. N. S. 105;
Kingston Mar. R. Co. v. Gunn, 3 U. C. Q. B.
368).

7. Miller v. New York, etc., R. Co., 8 Abb.
Pr. (N. Y.) 431, 18 How. Pr. 374.

8. Pusey v. New Jersey West Line R. Co.,

14 Abb. Pr. N. S. (N. Y.) 434, holding that
a railroad company authorized to construct a
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road and to issue and negotiate bonds for

that purpose may issue negotiable certificates

payable in money or bonds in payment for

work done in the construction of the road.

9. Smead v. Indianapolis, etc., R. Co., 11

Ind. 104, holding that under a charter power
to contract with a connecting road for its

use, etc., a railroad company has power to

execute notes or bills to pay the expenses of

altering the gauge of such other road.

10. Smead v. Indianapolis, etc., R. Co., 11

Ind. 104.

11. Smead v. Indianapolis, etc., R. Co., 11

Ind. 104.

13. Brockville, etc., R. Co. e. Canada Cent.

R. Co., 41 U. C. Q. B. 431, holding this to be

true in case of money paid by an accommo-
dation indorser. See also, generally, Monet
Paid, 27 Cyc. 832.

13. See Coe v. Cohunbus, etc., R. Co., 10

Ohio St. 372, 75 Am. Dec. 518; Fountaine i\

Carmarthen, etc., R. Co., L. R. 5 Eq. 316, 37

L. J. Ch. 429, 16 Wkly. Rep. 476; West
Cornwall R. Co. v. Mowatt, 12 Jur. 407, 17

L. J. Ch. 366, holding, however, that uiider a
power to issue debentures for money bor-

rowed, the company has no power to issue

them in respect to an agreement for discount

on shares sold.

14. See, generally, Coepobations, 10 Cyc.

1167 ef seq.

15. Gloninger ». Pittsburgh, etc., R. Co.,

139 Pa. St. 13, 21 Atl. 211.

16. Miller v. New York, etc., R. Co., 8

Abb. Pr. (N. Y.) 431, 18 How. Pr. 374; In re

Mersey R. Co., [1895] 2 Ch. 287, 64 L. J. Ch.

625, 72 L. T. Rep. N. S. 735, 12 Reports 345

(under Railway Companies Act (1867),

§ 24).
Bonds pledged as security for a preExisting

debt by a railroad company authorized " from
time to time to borrow such sums of money
as may be necessary for completing and finish-

ing and operating its road " and to issue

bonds as security are valid. Duncomb v. New
York, etc., R. Co., 84 N. Y. 190 [reversmg 22
Hun 133].

17. Mead v. New York, etc., R. Co., 45
Conn. 199; Craven «. Atlantic, etc., E.. Co.,

77 N. C. 289 ; Raymond v. Spring Grove, ete.,

R. Co., 10 Ohio Dec. (Reprint), 416, 21

Cine. L. Bui. 103; Philadelphia, etc., R. Co.

V. Lewis, 33 Pa. St. 33, 75 Am. Dec. 574.

Lloyd's bonds which merely acknowledge
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and this includes the power to issue them in exchange for bonds previously issued/'

or at a discount/" except in so far as restrained or prohibited by charter or statu-

tory provisions.^" A constitutional or statutory provision which prohibits rail-

road companies from issuing stock or bonds except for money, labor, or property

actually received and appUed to the purposes for which the company was created

does not interfere with the usual methods of raising money by issuing stock and
bonds for legitimate corporate purposes,^^ as for the purpose of raising money to

pay debts incurred in constructing and equipping its road ;
^^ nor does it prohibit

the company from delivering bonds as advance payment on a contract obligation

of as great value as the bonds.^

b. What Law Governs. Where a railroad extends through two or more
states and is incorporated by the laws of each, an issue of bonds if valid under
the laws of the state in which they are issued is vahd everywhere, notwithstanding

they would have been invaUd if issued under the laws of one or more of such
other states through which the road runs.^*

e. Forms, Requisites, and Validity— (i) In General. Ordinarily a railroad

company may issue its bonds in any form or upon any conditions it sees proper,

so long as not unauthorized,^^ such as in the form of bonds convertible into stock.^°

But it is necessary that all the charter, statutory, or constitutional requirements

in respect thereto be compUed with, as that they be issued within, the restrictions

and only for the purposes prescribed by such provisions,^' and in the mode author-

a debt and promise to pay in tie future see

In re Cork, etc., R. Co., L. E. 4 Ch. 748, 39
L. J. Ch. 277, 21 L. T. Rep. N. S. 735, 18

Wkly. Eep. 26; Chanabers v. Manchester, etc.,

R. Co., 5 B. & S. 588, 33 L. J. Q. B. 268, 10

Jur. N. S. 700, 10 L. T. Rep. N. S. 715, 12

Wkly. Rep. 980, 117 E. C. L. 588; White v.

Carmarthen, etc., R. Co., 1 Hem. & M. 786,
33 L. J. Ch. 93, 9 L. T. Rep. N. S. 439, 11

L. T. Rep. N. S, 179 note, 12 Wkly. Rep. 68,

71 Eng. Reprint 344.

18. Mead v. New York, etc., R. Co., 45
Conn. 199.

19. Coe V. Columbus, etc., R. Co., 10 Ohio
St. 373, 75 Am. Dec. 518.

20. Craven v. Atlantic, etc., R. Co., 77
N. C. 289.

In ascertaining the price for which bonds
of a railroad company were sold, for the pur-
pose of determining their validity under a
statute prohibiting their sale for less than
seventy-five per cent of their par value, but
which fixed no minimum limit on the sale of
stock, where an amount of both bonds and
stock were issued to a contractor in considera-
tion of a reorganization agreement, it is not
necessary that th« value of the consideration
received by the company should be equally
distributed between both bonds and stock ac-

cording to the amount of each issue to the
contractor, but the stock may properly be
computed in the payment at its market
value ; nor is the value of what was actually
done by the contractor the measure of con-

sideration received by the company for the
bonds, but the value of what he undertook
by his contract to do. Toledo, etc., R. Co. v.

Continental Trust Co.. 95 Fed. 497, 36
C. C. A. 155, 96 Fed. 784, 37 C. C. A. 587
Imodifying 36 Fed. 929].
21. Peoria, etc., R. Co. v. Thompson, 103

111. 187; Memphis, etc., R. Co. v. Dow, 120
r. S. 287, 7 S. Ct. 482, 30 L. ed. 595.

22. Peoria, etc., R. Co. v. Thompson, 103
111. 187 (holding this to be true in respect

to an issue of bonds before the work to be
paid for has been actually done) ; Com. v.

Lehigh Ave. R. Co., 129 Pa. St. 405, 18 Atl.

414, 498, 5 L. R. A. 367 (construing Const,
art. 16, § 7).
23. Hudson River, etc., R. Co. v. Hanfleld,

36 N. Y. App. Div. 605, 55 N. Y. Suppl. 877.

on contract to construct the railroad.

24. Atwood V. Shenandoah Valley R. Co.,

85 Va. 966, 9 S. E. 748, holding that bonds
issued by a railroad company under its char-
ter powers in the state of Virginia are valid,

nowithstanding they would have been void
if issued in Maryland or West Virginia by
which states the railroad company was also
incorporated.

25. Willoughby v. Chicago Junction R.,
etc., Co., 50 N. J. Eq. 656, 25 Atl. 277.
Where the words or terms of a railroad

bond are equivocal, or not entirely clear,

the court may consider the deed of trust in
connection with the bond, to ascertain the
real contract between the company and the
bondholders. Shoemaker v. Dayton, etc., R.
Co., 10 Ohio Dec. (Reprint) 12, 18 Cine. L.
Bui. 43.

26. Belmont v. Erie R. Co., 52 Barb.
(N. Y.) 637 (holding this power to exist,

when exercised in good faith, although it

increases the amount of the capital stock
beyond that fixed by the charter) ; Van
Allen V. Illinois Cent. R. Co., 7 Bosw. (N. Y.)
515; Ramsey v. Erie R. Co., 38 How. Pr.
(N. Y.) 193 (although it increases the capi-
tal stock beyond the amount fixed by the
charter) ; Denney v. Cleveland, etc., R. Co.,
28 Ohio St. 108.

27. Peoria, etc., R. Co. v. Thompson, 103
111. 187 ; East Boston Freight R. Co. v. Hub-
bard, 10 Allen (Mass.) 459 note (holding
that under St. (1852) c. 286, bonds issued

[VIII, A, 4, e, (I)]
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ized ;
^' although in respect to bona fide holders, such bonds may be valid, although

invaUd as between the original parties.^" Thus ordinarily bonds are invaUd if

for an amount in excess of the Umit prescribed by the company's charter or gov-
erning statutes.^" So a railroad company has no power, under its general authority
to borrow money, to issue irredeemable or perpetual bonds which may in effect

increase its capital stock and change the rights of its existing creditors,^' and such an
issuemay be restrained by inj unction at the suit of stock-holders.'^ But where bonds
are issued in good faith to pay or secure some legitimate corporate indebtedness,

they are not rendered invahd by the mere fact that they are issued for a sum in

excess of the indebtedness which they are issued to secure.'^ Nor is an issue of

bonds invalid as against the company merely because of some irregularity or

fraud which does not affect the company's habiUty as principal debtor.^* Bonds
secured by a mortgage are not rendered invahd because of a want of power to

execute the mortgage.'^ A subsequent creditor of a railroad company cannot

without authority are void, together with
the mortgage given to secure them) ; Kemble
i;. Wilmington, etc., E. Co., 14 Fed. Cas. No.
7,684, 13 Phila. (Pa.) 469, 5 Wkly. Notes
Cas. (Pa.) 172 (holding that Pa. Act, April

8, 1861, does not authorize railroad com-
panies organized thereunder to issue bonds
otherwise than for a new, adequate, or valu-

able consideration increasing the available

funds of the company ) . See also Quebec v.

Quebec Cent. R. Co., 10 Can. Sup. Ct. 563.

Consolidated company.—^Although N. Y.
Laws (1850), u. 225, § 28, subd. 10, providing

that railroad corporations may borrow such
sums as are necessary for completing, finish-

ing, and operating their roads, and issue bonds
for the money borrowed, and secure the repay-

ment by mortgage on the corporate property

and franchises, which section was made ap-

plicable to consolidated corporations under
Laws (1869), c. 917, § 8, may have been de-

signed to carry with it an implication that

mortgage bonds could not be issued for any
other purpose, such limitation was removed
as to consolidated companies by section 2 of

the act of 1869. Taylor v. Atlantic, etc., E.

Co., 57 How. Pr. (N. Y.) 26.

28. East Boston Freight Co. t>. Hubbard,
10 Allen (Mass.) 459 note.

29. See infra, VIII, A, 4, e, (n).
30. Baker r. Guarantee Trust, etc., Co.,

(N. J. Ch. 1895) 31 Atl. 174; Raymond v.

Spring Grove, etc., R. Co., 10 Ohio Dec. (Re-

print) 416, 21 Cine. L. Bui. 103 (holding

that where bonds are issued in excess of the

amount allowed by law, there can be no re-

covery on the bonds, against the individual

stock-holders and directors who caused the

issue) ; New Castle, Northern R. Co. v.

Simpson, 21 Fed. 533; Fountaine v. Carmar-
then R. Co., L. R. 5 Eq. 316, 37 L. J. Ch.

429, 16 Wkly. Eep. 476. Compare Belmont

V. Erie R. Co.. 52 Barb. (N. Y.) 637.

Under the Pennsylvania act of April IS,

1874, a contract for the issuance of bonds

which increases the company's indebtedness

beyond the amount of its capital stock sub-

scribed, etc., is void. New Caatle Northern

R. Co. V. Simpson, 21 Fed. 533.

In determining whether there has been an
overissue of bonds, where a contractor is to
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be paid for building a railroad in the bonds
and stock of the corporation as the work
progresses, only the labor and materials
actually paid for by the contractor can be
taken into account, even if stock paid for

but not issued can be considered; since the
corporation itself is liable for la;bor and ma-
terials not paid for. Baker v. Guarantee
Trust, etc., Co., (N. J. Ch. 1895) 31 Atl.

174.

31. Taylor v. Philadelphia, etc., E. Co., 7

Fed. 386, 14 Phila. (Pa.) 479.

32. Taylor r. Philadelphia, etc., R. Co., 7

Fed. 386, 14 Phila. (Pa.) 479.

33. Sioux City, etc., R. Co. i'. Manhattan
Trust Co.. 92 Fed. 428, 34 C. C. A. 431 (hold-

ing that railroad stock and bonds issued in

exchange for the stock and bonds of a former
company, not shown to have been invalid, in

pursuance of a reorganization scheme, which,

so far as it appears, was entered into in good
faith by the issuing company, are not in-

valid under Nebr. Const, art. 11, § 5

Consol. St. (1891) p. 72, which provides
that a railroad company shall not issue stock

or bonds except for money, labor, or property
actually received, and that fictitious issues

of stock or bonds shall be void, merely be-

cause at the time of the exchange the cas'i

value of the physical property and franchises

acquired by the reorganization company was
not equal to the par value of its securities) ;

Farmers' L, & T. Co. t'. Rockaway Valley R.

Co., 69 Fed. 9 (holding that railroad bonds is-

sued to pay for the construction of a road are

not rendered invalid by the fkct that the road
was constructed for less than the amount of

the bonds, where the contract for the con-

struction was fairly made and carried out
and called for that amount).
34. Kelly v. Alabama, etc., R. Co., 68 Ala.

489, holding that, although railroad bonds
be indorsed in fraud under the internal im-

provement law, such void indorsement, while
releasing the state as surety for the railroad

company, will not release the company from
its liability for the bonds secured.

35. Illinois Trust, etc.. Bank v. Pacific

R. Co., 117 Cal. 332, 49 Pac. 197; Philadel-
phia, etc., R. Co. V. Lewis, 33 Pa. St. 33, 75
Am. Dec. 574.
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attack the validity of bonds on grounds which the railroad company has waived

or does not question.^"

(ii) Yalidity in Hands of Directors. Under some statutes the pur-

chase of railroad stock, bonds, or securities by a director of the company, either

directly or indirectly, for less than their par value is voidable." Such statutes,

however, apply only to original sales made by the company and do not affect

the validity of bonds which a director has acquired an interest in through a third

person.^^

(hi) Estoppel to Deny Validity. A railroad company may be estopped

by its conduct to deny the validity of an issue of bonds. ^^

d. Negotiation or Sale— (i) IN General. The negotiability of railroad

bonds is governed, in the absence of special statute, by the rules applicable to the

negotiability of corporate bonds generally.'"' Ordinarily the disposition or sale

of such bonds is regulated by statute.*' Authority to issue and dispose of railroad

36. Toledo, etc., R. Co. e. Continental Trust
Co., 95 Fed. 407, 36 C. 0. A. 155, 96 Fed. 784,

37 C. C. A. 587 {modifying 86 Fed. 929],

holding tliat where a full settlement has been
made between a railroad company and a con-

tractor to whom the company issued bonds
in payment for work, which settlement was
acquiesced in by all parties in interest, sub-

sequent creditors of the company cannot at-

tack the validity of the bonds on the ground
of fraud on the part of the contractor by a
failure properly to perform the contract.

37. Toledo, etc., R. Co. v. Continental Trust
Co., 95 Fed. 497, 36 C. C. A. 155, 96 Fed.

784, 37 C. C. A. 587 [modifying 86 Fed. 929],
construing Ohio Rev. St. § 3313.

38. Toledo, etc., R. Co. v. Continental Trust
Co., 95 Fed. 497, 36 C. C. A. 155, 96 Fed.

784, 37 C. C. A. 587 [modifying 86 Fed. 929],
holding that the acquiring of an interest in

bonds by a director through a contractor, to

whom the company had contracted to deliver

them in payment for work after they had
been issued by the company and deposited

with trustees to be delivered to the contractor
as the work progressed, either by direct pur-

chase or by a secret agreement made after

such issuance and deposit, does not invalidate

such bonds.
A verbal option given to certain creditors

by a contractor to purchase bonds from him
at less than par after they are earned imder
his contract in consideration of their con-

sent, as bondholders of a prior company, to

a certain plan of reorganization, which agree-

ment was wholly collateral to his contract
with the company, does not invalidate such
bonds in the hands of the directors. Toledo,

etc., R. Co. V. Continental Trust Co., 9'5 Fed.

497, 36 C. C. A. 155, 96 Fed. 784, 37 C. C. A.
S87 [modifying 86 Fed. 929].
Subsequent creditors cannot attack the

validity of such bonds in the hands of di-

rectors, where it is not questioned by the cor-

poration or its stock-holders. Toledo, etc., R.
Co. V. Continental Trust Co., 95 Fed. 497, 36

C. C. A. 155, 96 Fed. 784, 37 C. C. A. 587
[modifying 86 Fed. 929].
39. Singer v. St. Louis, etc., R. Co., 6

Mo. App. 427; Shoemalfer v. Dayton, etc.,

R. Co., 10 Ohio Dec. (Reprint) 252, 19 Cine.

L. Eul. 322, holding that a railroad company

may be estopped from disputing the validity

of bonds issued by it without authority

where it has, with the full knowledge of all

the facts, redeemed a large amount of the

bonds and paid interest on them for many
years.

40. See Corpokations, 10 Cyc. 1172, 1173.

The usage and practice of railroad com-

panies, and of capitalists and business men,

and decisions of the courts have made this

class of securities negotiable instruments.

White V. Vermont, etc.. R. . Co., 21 How.

(XJ. S.) 575, 16 L. ed. 221.

Interest coupons attached to such a bond,

and which refer to the bond, partake of the

same character aa the bond itself; and
this character is not changed by cutting them
off from the bond; and although an action

may be maintained upon the coupons with-

out production of the bond, a recovery must
be based upon the obligations contained in

the bond. McClelland v. Norfolk Southern

R. Co., 110 N. Y. 461, 18 N. E. 237, 6 Am.
St. Rep. 397, 1 L. R. A. 299.

Overdue and unpaid interest coupons do
not of themselves make the bonds to which
they are attached non-negotiable. Indiana,

etc., R. Co. V. Sprague, 103 V. S. 756, 26
L. ed. 554.

An option given a mortgage trustee to de-

clare a railroad bond due before the time
of payment in case of default in the payment
of interest does not affect the negotiability of

such bond. Chicago, etc., R. Co. v. Northern
Trust Co., 90 111. App. 460.

41. McGregor v. Covington, etc., R. Co., 1

Disn. (Ohio) 609, 12 Ohio Dec. (Reprint)

763 (holding, however, that a statute author-
izing a sale of bonds of railroad companies
at such prices as the directors may choose to

take for them does not apply to foreign cor-

porations) ; Continental Trust Co. v. Toledo,

etc., R. Co., 85 Fed. 642 (holding that Ohio
Rev. St. § 3290, regulating the rates and
prices at which railroad corporations may
sell their bonds and other securities, does

not invalidate bonds received by a contractor
for work done, unless it is clear that the cost

of the work was palpably less than the statu-

tory price of the bonds, so that the parties

knew it to be so when the contract was
made) ; Toronto Gen. Trusts Corp. r. Cen-
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bonds for the purpose of raising money for corporate purposes authorizes a pledge
of them for such purposes.*^ Where such bonds, complete in form, and nego-
tiable by delivery, are placed in the custody of the president or other managing
officer of the company, he thereby becomes clothed with an apparent authority

to dispose of them/^ and to fill in necessary blanks, such as inserting the obligee's

name.*^

(ii) Rights of Creditors Against Subscribers to Bonds. Railroad

mortgage bondholders who subscribe to its debenture bonds, agreeing to pay
specified portions of their subscription as called for, in effect agree to loan the

company money and receive the bonds as security; and such transaction does

not create any trust in favor of creditors of the railroad company ;
*^ and such

bondholders do not thereby become liable to creditors of the company for the

amounts unpaid on such agreement on the analogy of the liabihty of stock-holders

to the extent of unpaid stock subscriptions/" Nor where the agreement is execu-

tory have such creditors any remedy in equity to reach and apply the amount
so due as property belonging to the debtor.*'

e. Rights of Bondholders Generally **— (i) IN GENERAL. Ordinarily the

rights of a purchaser or pledgee of railroad bonds are governed by the rules appli-

cable to sales and pledges of bonds generally; *^ but these rights may be varied by

tral Ontario R. Co., 4 Can. R. Cas. 359, 10
Ont. L. Rep. 347, 5 Out. Wkly. Rep. 600 [re-

versing 3 Can. R. Cas. 344, 7 Ont. L. Rep,
660, 3 Oat. Wkly. Rep. 520] ; Toronto Bank
V. Cobourg, etc., R. Co., 7 Ont. 1.

42. Illinois Trust, etc., Bank v. Pacific R.
Co., 117 Cal. 332, 49 Pac. 197; Farmers'
L. & T. R. Co. r. Toledo, etc., R. Co., 54 Fed.

759, 4 C. C. A. 561 (holding that a railroad

companv is authorized under Howell Annot.
St. Mich. § 3352, to pledge its bonds for

money borrowed) ; Duncomb v. New York,
etc., R. Co., 84 N. Y. 190 (holding that a
railroad company authorized to issue bonds
to raise money for the operation of the road
may pledge its bonds as security for its office

rent). See, generally, Pi,edges, 31 Cyc. 779.
43. Pittsburgh, etc., R. Co. v. Lyride, 55

Ohio St. 23, 44 N. E. 596, holding also that
if without the consent or knowledge of the
company he wrongfully and for his own
benefit negotiates them, and in due course

of business before due, to one who pays there-

for their fair value, without notice of any
restriction on such apparent power of dis-

position, the transaction confers upon such
purchaser .a valid title to the lionds so pur-
chased and entitles hin;i to a lien against the

mortgaged property for their payment.
44. Toronto Baiik v. Cobourg, etc., R. Co.,

7 Ont. 1.

45. Pettibone v. Toledo, etc., R. Co., 148
Mass. 411, 19 N. E. 337, 1 L. R. A. 787, hold-

ing that the fact that the debenture bonds
are issued to enable the corporation to com-
plete its road does not create -any trust in

favor of creditors whose claims are for sup-

plies furnished in the construction of the

road.

46. Pettibone v. Toledo, etc., B. Co., 148
Mass. 411, 19 N. E. 337, 1 L. R. A. 7S7.

47. Pettibone v. Toledo, etc., R. Co., 148
Mass. 411, 19 N. E. 337, 1 L. R. A. 787, hold-

ing that where the contract between the cor-

poration and the subscribers to the bonds is
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executory on both sides and not assignable

by either party, it is not within Pub.
St. c. 151, § 2, cl. 11, giving creditors a
remedy in equity to reach and apply " any
property, right, title, or interest, legal or

equitable," belonging to n debtor.

48. Priorities between bondholders see in-

fra, VIII, A, 9, m, (I).

Right to interest see infra, VIII, A, 10.

Purchase by bondholders at foreclosure

sale see infra, VIII, B, 15.

Rights of bondholders on reorganization
after foreclosure sale see infra, Vin, B,

16, b.

49. See Vermont, etc., R. Co. i: Vermont
Cent. R. Co., 34 Vt. 1; and, generally.

Bonds, 5 Cyc. 784 et seq.; Coepoeations, 10

Cyc. 1173 et seq.; Pledges, 31 Cyc. 779.

"Each bondholder sustains a contractual re-

lation to every other bondholder, so that in

dealing with tlie common security, he cannot
pursue a wholly selfish course, prejudicial to

the communitv in interest. Lyman v. Kansas
City, etc., R. "Co., 101 Fed. 636.

A purchaser of railroad bonds is entitled

to recover the face value of the bonds re-

gardless of what he paid for them. Jesup v.

Racine Citv Bank, 14 Wis. 331; Wade v.

Chicago, etc., R. Co., 149 XJ. S. 327, 13 S. Ct.

892, 37 L. ed. 755, holding this to be true

where there is no infirmity or defense be-

tween the antecedent parties to the bonds.
A pledgee of railroad bonds is entitled to

recover only the amount of his indebtedness,

with interest, which the bonds were pledged
to secure (Rice's Appeal, 79 Pa. St. 168 [re-

versing 9 Phila. 294] ; Jesup r. Racine City
Bank, 14 Wis. 331; London Financial Assoc.
r. Wrexham, etc., R. Co., L. R. 18 Eq. 566,
30 L. T. Rep. N. S. 491. And see. generallv.
Pledges, 31 Cyc. 779); and this rule also ap-
plies to a subsequent holder of such bonds
with notice of the character of the transac-
tion between the railroad company and the
pledgee (Simmons v. Taylor, 23 Fed. 849).
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the special contract under which the purchase or pledge is rnade.^" Negotiable

railroad bonds, valid on their face, are good in the hands of \>ona fide purchasers

for value,^' notwithstanding their issuance or application may have been such

as to make them voidable in the hands of the original taker.^^ Such a holder,

in the absence of notice to the contrary, has a right to assume that all charter

and statutory requirements in respect to the issuance aud application of the

bonds have been compUed with.'^^ In accordance with this principle, railroad

bonds are valid in the hands of such a purchaser, although they were issued in

violation of restrictions in the charter,^* especially where such restrictions are

for the benefit of shareholders and they make no objection to the issuance or

apphcation.^^ Holders of non-negotiable railroad bonds, however, take them

subject to aU defenses, legal and equitable, of the company which issues them; ^^

and the stock-holders of the company cannot claim that they will suffer irreparable

injury if the bonds pass into the hands of purchasers for value without notice,"

and have no right on that ground to an injunction, restraining the issue of the

bonds, or to its continuance if already granted.^*

(ii) Who Are Bona Fide Holders. In accordance with the rules gov-

erning the holders of bonds generally,^' a person is a bona fide holder of railroad

bonds within the meaning of the above rule, who purchases the bonds in the open

Illegal Lloyd's bonds in the hands of as-

si^ee see Chambers v. Manchester, etc., E.
Co., 5 B. & S. 588, 10 Jur. N. S. 700, 33
L. J. Q. B. 268, 10 L. T. Eep. N. S. 715, 12

Wkly. Rep. 980, 117 E. C. L. 588.

Injunction to restrain application for legis-

lation that might aflfeet bondholder's righis

see Gregory v. Canada Imp. Co., Russ. Eq.
Dec. (Nova Scotia) 358.

50. See Singer v. St. Xiouis, etc., K. Co.,

6 Mo. App. 427; Vose v. Bronaon, 6 Wall.
(U. S.) 452, 18 L. ed. 846; Dwight v. Smith,
13 Fed. 50, holding that the question whether
bondholders who have acquired their bonds
since money in the hands of the trustees ap-

plicable to the bonds accrued are entitled to

share in that money depends upon the nature
of the right and of the transaction by which
they acquired the bonds.

D"esignation by lot.— The object of a pro-
vision in a contract requiring that. bonds of
each purchaser be designated by lot is for
the purpose of treating all bondholders alike,

and therefore such designation is unnecessary
when all the bonds are held by one person.
Ohio, etc., E. Co. v. Short, 6 Ohio Dee. (Re-
print) 703, 7 Am. L. Eec. 474.
A purchaser of bonds under an assurance

that no further indebtedness shall be placed
upon a portion of the road then constructed
enjoys all his rights against the company,
Tinaffeeted by those of a purchaser of bonds
issued subsequently in violation of the as-

surance. McMurray v. Moran, 134 U. S.

150, 10 S. Ct. 427, 33 L. ed. 814; Union
Trust Co. V. ^fevada, etc., R. Co., 20 Fed. 80.

51. Peoria, etc., R. Co. v. Thompson, 103
111. 187; Porter v. Pittsburg Bessemer Steel
Co., 122 V. S. 267, 7 S. Ct. 1206, 30 L. ed.

1210, 120 U. S. 649, 7 S. Ct. 741, 30 L. ed.

830.

52. Grant v. Green, 48 111. 469 (holding
that where railroad bonds are issued in good
faith and within corporate powers and the
transaction in other respects is a real one,
their validity in the hands of innocent hold-

[39]

ers is not affected by the fact that the pur-

poses for which they were issued were not

fully carried out) ; Galveston, etc., R. Co. V.

Cowdrey, 11 Wall. (U. S.) 459, 20 L. ed.

199; Long Island L. & T. Co. v. Columbia,

etc., R. Co., 65 Fed. 455 See also London Fi-

nancial Assoc. V. Wrexham, etc., R. Co., L. R.
18 Eq. 566, 30 L. T. Rep. N. S. 491.

Bonds indorsed by the state are valid in

the hands of a iona fide purchaser for value,

although they were misapplied by the rail-

road company. Morton v. New Orleans, etc.,

R., etc., Co., 79 Ala. 590; Gilman v. New
Orleans, etc., R. Co., 72 Ala. 566,

53. Ellsworth v. St. Louis, etc., R. Co., 98

, N. Y. 553 [affirming 33 Hun 7].

54. Ellsworth v. St. Louis, etc., R. Co., 98

N. Y. 553 [afirming 33 Hun 7] (holding

that as against a bona fide holder of bonds
issued by a railroad company, it may not
be shown that restrictions imposed by its

charter on its power to ispue bonds were
violated, as such corporations in general

have power to issue bonds) ; Fidelity Ins.,

etc., Co. V. Western Pennsylvania, etc., R.

Co., 138 Pa. St. 494, 21 Atl. 21, 21 Am. St.

Rep. 911 (holding that the fact that a rail-

road company has violated its charter by the
issuance of bonds secured by a mortgage
in an amount greater than twice its paid-

up capital stock will not entitle the com-
pany's general creditors who became such
with notice of the mortgage to share in the
proceeds of the foreclosure sale on an
equality with the iona fide purchasers of

the bonds).
55. Tyrell v. Cairo, etc., R. Co., 7 Mo.

App. 294.

56. Kissel v. Chicago, etc., E. Co., 44
Misc. (N. Y.) 156, 89 N. Y. Suppl. 796.

57. Kissel v. Chicago, etc., R. Co., 44
Misc. (N. Y.) 156, 89 N. Y. Suppl. 796.

58. Kissel v. Chicago, etc., R. Co., 44
Misc. (N. Y.) 156, 89 N. Y. Suppl. 796.

59. See, generally. Bonds, 5 Cyo. 795 et

seq.; CoKPOBATioNS, 10 Cyc. 1176.
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market, supposing them to be valid and having no notice to the contrary/" or

who acquires them from a bona fide holder, even though he is not himself a holder

without notice; °^ and except where fraud in the inception of the bonds is shown, °^

the presumption is that holders of negotiable bonds are bona fide holders for value,"'

especially where the recitals on the face of the bonds lull and satisfy inquiry. °^ A
purchaser of such bonds, however, is bound to take notice of all facts affecting

their vaUdity which are apparent on the face of the bonds, °^ or which the circum-

stances attending their issuance or transfer and which are sufficient to excite

suspicion in the mind of a prudent person, call to his attention."' Where the

bonds are issued imder a public statute, every purchaser of such bonds is put

upon inquiry as to the terms of such statute and is boxmd at his peril to take

notice of them."'

(ill) Modification OF Contract BY Reorganization Scheme. Every
railroad bondholder secured by a mortgage is equally entitled imder the agree-

ment made with him tc be protected in all the advantages legally secured by it,"'

and except where such authority is given by statute,"" or by the instrument cre-

60. Galveston, etc., E. Co. v. Cowdrey, 11

Wall. (U. S.) 459, 20 L. ed. 199.

Where the persons to whom the bonds are
issued hy a railroad company have notice of

the facts showing their illegality, such bonds
will be void in their hajids. Chicago v. Cam-
eron, 120 111. 447, 11 N. E. 899 [affirming
22 111. App. 91].
61. Porter v. Pittsburg Bessemer Steel Co.,

122 U. S. 267. 7 S. Ct. 1206, 30 L. ed. 1210,
120 U. S. 649, 7 S. Ct. 741, 30 L. ed. 830].
62. Shellenberger v. Altoona, etc., Connect-

ing R. Co., 212 Pa. St. 413, 61 Atl. 1000,
108 Am. St. Rep. 876.
The holder of such bonds must establish

the fact that he is a bona fide purchaser and
mere possession of the bonds is insufficient

for this purpose. Shellenberger v. Altoona,
etc.. Connecting R. Co., 212 Pa. St. 413, 61

Atl. 1000, 108 Am. St. Rep. 876; Simmons
V. Taylor, 38 Fed. 682.

63. Oilman v. New Orleans, etc., R. Co.,

72 Ala. 566; Shellenberger v. Altoona, etc..

Connecting R. Co., 212 Pa. St. 413, 61 Atl.

1000, 108 Am. St. Rep. 876.
64. Stanton v. Alabama, etc., R. Co., 22

Fed. Cas. No. 13,297, 2 Woods 523.
65. Parsons v. Jackson, 99 U. S. 434, 25

L. ed. 457 (uncertainty of amount payable
apparent on face of bond) ; Stanton v. Ala-
bama, etc., R. Co., 22 Fed. Cas. No. 13,297,

2 Woods 523.

Where interest coupons refer to the bonds
to which they are attached and such bonds
and the mortgage given to secure the same
contain conditions which affect the negotiabil-

ity of the bonds, the holder of such coupons
is chargeable with notice of such terms.
McClelland v. Norfolk Southern R. Co., 110
N. Y. 469, 18 N. E. 237, 6 Am. St. Rep.
397, 1 L. R. A. 299.

Terms in mortgage or deed of trust.

—

Where reference is made on the face of the

bonds to such matters, the purchaser of the

bonds is bound to take notice of the terms
of the mortgage or deed of trust which was
executed to secure the bonds. Morton v.

New Orleans, etc., R. Co., etc., 79 Ala. 590;
Grant v. Winona, etc., R. Co., 85 Minn. 422,
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89 N. W. 60 [limiting Guilford v. Minne-
apolis, etc., R. Co., 48 Minn. 560, 51 N. W.
658, 31 Am. St. Rep. 694] (holding that

whiere a railway bond contains a, statement

that it is one of a series of bonds secured

by a mortgage upon the property of a rail-

road, it puts a purchaser thereof on inquiry

as to aU the powers conferred upon the

trustee on the foreclosure thereof) ; Taylor

V. Atlantic, etc., R. Co., 57 How. Pr. (N. Y.)

26. But see Raymond v. Spring Grove, etc.,

R. Co., 10 Ohio bee. (Reprint) 416, 21 Cine.

L. Bui. 103.

66. Oilman v. New Orleans, etc., R. Co.,

72 Ala. 566 (purchase at greatly inadequate
price) ; Riggs v. Pennsylvania, etc., R. Co.,

16 Fed. 804 (holding that where railroad

bonds, secured by mortgage, are signed and
issued by a trustee, whose duty, it usually

would be considered, was to act for the bond-

holders in enforcing payments to them, and
to bring suit against t^e company for cove-

nants broken, and not necessarily to place

upon the market the bonds for sale, and the

bonds sold are for a very small per cent

of the face value, the purchaser thereof is

put upon inquiry in regard to the regularity

or validity of their issue).

67. Morton v. New Orleans, etc., R. Co.,

etc., 79 Ala. 590 ; Oilman v. New Orleans,

etc., R. Co., 72 Ala. 566.

68. Taylor v. Atlantic, etc., R. Co., 55

How. Pr. (N. Y.) 275.
69. Gates i'. Boston, etc., Air-Line R. Co.,

53 Conn. 333, 5 Atl. 695 (holding that where
a railroad fails and the mortgage has to be

foreclosed, the legislature has full power to

aiithorize the bondholders by a vote of the

majority and with an equal opportunity to

all to organize as a new corporation with the

rights of the old company; and a dissenting
minority have no private rights that can be

successfully asserted against such action)

;

Canada Southern R. Co. v. Gebhard, 109
V. S. 527, 3 S. Ct. 363, 27 L. ed. 1020 (hold-

ing that where the parliament of the domin-
ion of Canada authorizes a corporation ex-
isting under its authority, to enforce upon
its mortgage creditors a settlement by which
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ating the trust,™ no agreement or scheme of reorganization, without foreclosure,

can be entered into by a trustee and some of the bondholders, which would
prejudicially affect the rights of other bondholders, without their assent."

(iv) Powers, Acts, and Proceedings of Committees or Agents For
Bondholders.''^ Where the holders of railroad bonds enter into an agreement

by which they authorize a committee or agent to represent them in exchanging

or disposing of their bonds or in otherwise representing their rights, the validity

of the acts or contracts of such committee or agent in representing them will

depend upon the terms of the agreement by which the authority is given. ''^

they are to receive other securities of the

corporation in place of their mortgage bonds,

and the scheme is assented to by a large ma-
jority of the bondholders, and the rights of

the citizens of the United States who are

bondholders to participate in the reorgani-

zation on the same terms as Canadians or

other British subjects is preserved and recog-

nized, the settlement is binding upon the
bondholders who are citizens of the United
States and who sue in the courts of the
United States to recover on their bonds).

70. See Sage v. Iowa Cent. E. Co., 99 U. S.

334, 25 L. ed. 394.

71. Hollister r. Stewart, 111 N. Y. 644,

19 N. E. 782; Taylor v. Atlantic, etc., K. Co.,

55 How. Pr. (N. Y.) 275; Fidelity Ins., etc.,

Co. V. Western Pennsylvania, etc., R. Co., 138
Pa. St. 494, 21 Atl. 21, 21 Am. St. Rep. 911
(holding that where officers of a railroad
company have violated its charter by issu-

ing bonds secured by a mortgage in an
amount greater than twice its paid-up capi-

tal, an agreement between the railroad com-
pany and one advancing money to pay the
interest of the coupons on the bonds under
which the one making the advances is treated
as an original bondholder and allowed to

share equally in the proceeds of the fore-

closure sale is not valid as against the bond-
holders who were not consulted and who did
not consent to the agreement) ; Poland v.

Lemoille Valley R. Co., 52 Vt. 144.

Mere silence of a bondholder is not suffi-

cient to show his consent to the reorganiza-

tion scheme. Philadelphia, etc., R. Co. v.

Love, 125 Pa. St. 488, 17 Atl. 455.

Amount due dissenting bondholder imma-
terial.— That the amount due a dissenting

bondholder and the extent to which he may
be entitled to participate in the advantages
of the security may be, comparatively speak-

ing, not very significant does not justify the

court in disregarding the above principle, it

being enough that a material right may be
prejudiced and the party deprived of the

full advantage of his contract and security,

to require that the court shall not interpose

to his manifest injury. Taylor v. Atlantic,

etc., R. Co., 55 How. Pr. (N. Y.) 275.

First takers or any successive holders of

such bonds cannot diminish the security, or
in any way affect the rights of any subse-

quent lona fide holders. Belden v. Burke,
72 Hun (N. Y.) 51, 25 N. Y. Suppl. 601 ire-

versed on the facts in 147 N. Y. 542, 42 N. E.

261]. Thus where a, railroad mortgage re-

cites that covenants contained therein shall

inure to the benefit of successive holders of

the bonds it is given to secure, the first taker

of the bonds, which are negotiable in form,

cannot enter into any agreement with the

railroad company or its officers abrogating

the mortgage covenants so as to bind a subse-

quent lona fide purchaser of the bonds for

value before maturity; and such a purchaser

has the right to look to the mortgage, which
is a matter of public record, with full assur-

ance that the conditions contained therein

will be enforced for his benefit. Belden v.

Burke, 72 Hun (N. Y.) 51, 25 N. Y. Suppl.

601 [reversing 20 N. Y. Suppl. 320, and re-

versed on the facts in 147 N. Y. 542, 42 N. E.
261].
Fraud.^That a first taker of the bonds

had full knowledge of the covenants in the

mortgage at the time he accepted the bonds
in satisfaction of a loan previously made by
it to the officers of a railroad company and
their associates to enable them to secure all

the stock of the company will not render
him liable to a subsequent bondholder as a
participant in the fraud of the officers, un-
less it is shown that at the time the loan
was made the first taker had knowledge of

the officers' intention to mislead subsequent
bondholders by the insertion of the covenant
in the mortgage. Belden v. Burke, 72 Hun
(N. Y.) 51, 25 N. Y. Suppl. 601 [reversed
on the facts in 147 N. Y. 542, 42 N. E. 261].

72. Purchasing committee see infra, VIII,
B, 15, b.

73. Brooks v. Dick, 17 K Y. Suppl. 259
(holding that where a committee represent-
ing railway bondholders, after foreclosure of
the mortgage securing their bonds, is author-
ized to exchange such bonds received by it

for bonds of a new company or of a consoli-

dated company of equal value, and is also
empowered to pay certain debts and liens
from the bonds received by it on such ex-

change, the committee is authorized to con-
tract with others for the cancellation and
discharge of such indebtedness and devote a
portion of the bonds so received to that pur-
pose; and the fact that the committee could
only exchange for bonds of equal value gives
the bondholders no right to receive the same
intact) ; Olcott v. Powers, 15 N. Y. Suppl.
263 (holding that under special authority
given to a committee to contract to sell the
bonds to a third person, a contract made by
the committee pursuant to a resolution
adopted by a majority of the bondholders
at a meeting called by the committee to con-
sider the proposition of the purchaser, and
assented to by two thirds of the stock-holders,
is valid as against the non-assenting minor-

[VIII, A, 4, e, (IV)]
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(v) Refunding Debt and Substitution of Bonds. The rights and
liabilities of bondholders under an agreement providing for the refunding of their

indebtedness and the substitution of new for old bonds depend upon the terms
of the agreement.''' Thus, under an agreement by a holder of railroad bonds to

surrender them on receipt of other new bonds, the railroad company is not bound
to dehver the stipulated new bonds until all of the outstanding old bonds are

surrendered to it/^ or their absence accounted for and adequate security offered

to indemnify the company against liabiHty to any adverse claimant, '° even though
a decree entered by the consent of the parties has directed a cancellation of the

old bonds and a discharge of the mortgage securing them.'' But where the sur-

render of the old bonds is not dependent upon any contingency, and is without
reservation, the bondholder thereby gives up his lien under the old mortgage and
takes one under the new mortgage." A bondholder who is a party to such an
agreement cannot set up a secret agreement between himself and the company
to the detriment of other holders of new bonds without notice of his eqvtity."

Nor can a bondholder who has not consented and who does not exchange claim

any greater rights than he is entitled to under his old contract.^" Where the

holders of coupons under an earlier issue accept in payment bonds issued imder
a later statute giving them a preference over the earUer bonds, but which statute

is subsequently declared imconstitutional, the holders of such new bonds are

estopped from claiming a lien therefor under the earUer act; *' and although there

ity, and it is not necessary at a called meet-
ing of the bondholders to amend or recon-
sider the bondholders' agreement) ; Langdon
V. Vermont, etc., R. Co., 53 Vt. 228 (holding
that bondholders are all bound by the acts

of such committee within the scope of its

authority).
74. See Sutliff v. Cleveland, etc., R. Co.,

24 Ohio St. 147.

An exchange of old bonds for new ones,

under a mortgage authorizing such exchange,
and requiring the trustee to hold the old
bonds as collateral for the new ones, until
all the old bonds were surrendered, when the
entire issue was to be canceled, is binding on
the holders of such new bonds, although the
entire issue was never surrendered, and they
are not entitled to have their old bonds back.
Central Trust Co. v. Marietta, etc., R. Co., 73
Fed. 589.

75. Union Pac. R. Co. v. Stewart, 95 U. S.

279, 24 L. ed. 431.

76. Union Pac. R. Co. v. Stewart, 95 U. S.

279, 24 L. ed. 431.

77. Union Pac. R. Co. V. Stewart, 95 U. S.

279, 24 L. ed. 431.

78. Union Trust Co. «. Illinois Midland
R. Co., 117 U. S. 434, 6 S. Ct. 809, 29 L. ed.

963 (holding also that bonds surrendered and
exchanged absolutely and marked " canceled "

cannot be reinstated and put on a footing
with bonds not exchanged) ; New York Secu-
rity, etc., Co. V. Louisville, etc., R. Co., 102
Fed. 382 (holding that the exchange works
a novation of the debt, and operates as an
extinguishment of the bonds surrendered).
Where no action is taken by the company

to keep the surrendered bonds alive, and it

subsequently issues a second series of bonds
secured hy a new mortgage, the recitals of

prior indebtedness in which show such
bonds to have been paid, the equities of pur-

chasers of bonds of such new issue, and of
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subsequent purchasers of unexchanged bonds
secured by the same mortgage, in reliance

upon the extinguishment of a large part of

the debt thereby secured, are superior to any
equity in favor of the holders of the first

bonds, whether acquired by exchange or pur-

chase, to have the surrendered bonds kept

alive and enforced as collateral security to

their holdings. New York Security, etc., Co.

V. Louisville, etc., R. Co., 102 Fed. 382.

79. Eco p. White, 2 S. C. 469.

80. Barry v. Missouri, etc., R. Co., 34 Fed.

829, holding that where provision is made
for the retiring of a series of secured income
bonds and issuing new bonds in exehanjre,

the bonds surrendered to be held by a trust

company uncanceled until all are retired, a
bondholder who does not consent to sur-

render his bonds is not entitled, in an ac-

counting under the mortgage, to claim for

interest due him more of the income than
his share would have been had no bonds
been surrendered.

81. Hand v. Savannah, etc., R. Co., 17

S. C. 219, holding that such bonds are not
entitled to the rank held hy the coupons
which they are given to satisfy.

The fact that some coupons of the first-

lien bonds were paid in state guaranteed
bonds under the later statute raises no equity

for the payment of the unfunded coupons of

the same class and dates, in preference to

the bonds and later coupons; such unfunded
coupons are entitled to take only their pro

rata with other bonds and coupons of the

first lien not postponed by settlement or the

estoppel of their owners. Hand v. Savannah,
etc., R. Co., 17 S. C. 219.
The holders of first-lien bonds retaining

that rank are exclusively entitled to the
benefit of the first lien and cannot be re-

quired to share that benefit with the second
statute lien to the extent of the quantity
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is no presumption of fact that persons owning the coupons also owned the bonds/^
parties holding such coupons uncanceled are entitled to prove their claims in Uke
manner as the original holders could have done/" The acceptance of receivers'

certificates by bondholders does not, in the absence of an express or implied agree-

ment to that effect, operate as a waiver of the lien of the bonds, ^* or as a novation.'"

(vi) Bonus Convertible Into Stock. Where a railroad company issues

bonds convertible into stock of the company at the option of the holder, the

rights of such bondholder depend upon the terms of the statute or contract which
authorizes the conversion.'* This option must be exercised by the bondholder
within the time specified, if any," or if no time is specified, within a reasonable

time; '' and if the company refuses or fails to make such exchange upon a proper

of the first lien removed by the estoppel of

parties holding under it. Hand v. Savannah,
etc., R. Co., 17 S. C. 219.

83. Hand v. Savannah, etc., R. C!o., 17
S. C. 219.

83. Hand v. Savannah, etc., E. Co., 17
S. C. 219.

84. Skiddy v. Atlantic, etc., R. Co., 22
Fed. Cas. No. 12,922, 3 Hughes 320.

85. Skiddy v. Atlantic, etc., R. Co., 22
Fed. Cas. No. 12,922, 3 Hughes 320.

86. Van Allen v. Illinois Cent. R. Co., 7
Bosw. (N. Y. ) 515; Campbell v. London,
etc., R. Co., 5 Hare 519, 11 Jur. 651, 4 R. &
Can. Cas. 475, 26 Eng. Ch. 519, 67 Eng.
Reprint 1017, loan notes. See also Jones v.

Canada Cent. E. Co., 46 TJ. C. Q. B. 250.
This option is available only to the actual

holder of the bonds, and so long as he con-
tinues such (Denney v. Cleveland, etc., R.
Co., 28 Ohio St. 108) ; and he cannot retain
the bonds for the benefit of himself and future
assignees and assign his right of action
against the company for a breach of the
stipulation giving him such option (Denney
V. Cleveland, etc., R. Co., supra) ; nor after
he has assigned the bonds to another, can
he maintain an action to recover damages
from the company for its refusal, prior to
the assignment, to convert the bonds (Den-
ney 17. Cleveland, etc., R. Co., supra) ; and
therefore a petition for damages sustained by
reason of a refusal of the company to convert
the bonds is fatally defective in not alleging

that plaintiffs were, at the commencement of

the action', the holders of the bonds on which
the suit was brought (Denney v. Cleveland,

etc., R. Co., supra).
Where the option is exercised prior to the

declaration of a dividend and the bondholder
receives stock issued prior to that timei he
is entitled to share in the dividend (Jones
V. Terre Haute, etc., R. Co., 57 N. Y. 196) ;

but he is not entitled to dividends declared
prior to his demand for the stock (SutKff
V. Cleveland, etc., R. Co., 24 Ohio St. 147).
Thus where interest is allowed to the bond-
holders up to the date of the first dividend
and is paid by issuing to them new stock,

the sum so paid, however, not exceeding the
net earnings of the road during the time
named, a bondholder who has been regularly
paid the interest on his bonds up to the time
of the dividend and who then elects to change
his bonds into stock is only entitled to re-

ceive s-toek to the amount of the principal

sum specified in the bonds and can claim no
part of the new stock so issued by the com-
pany or any compensation or allowance in

stock or otherwise on account thereof. Sut-
liff V. Cleveland, etc., R. Co., supra.
Where the bonds are converted in bad faith

for the purpose of keeping the control of

the company in the hands of the board of

directors, a court of equity will interfere

on the ground of fraud. Wm. H. Baldwin
V. Hillsborough, etc., R. Co., 1 Ohio Dec.
(Reprint) 546, 10 West. L. J. 356.
87. Carpenter v. Chicago, etc., R. Co., 119

N. Y. App. Div. 169, 104 N. Y. Suppl. 152
(holding that under a stipulation in the
bonds that they may be converted into pre-
ferred stock at any time within ten days
after any dividend is declared and becomes
payable on the preferred stock, on surrender
of the bonds and unmatured coupons, a

bondholder who presents his bonds sixty

days after a dividend has become payable
and after all the coupons have matured
and been paid is not entitled to exchange
the same for preferred stock) ; Muhlenberg
V. Philadelphia, etc., R. Co., 47 Pa. St. 16.

See Campbell v. London, etc., R. Co., 5 Hare
519, 11 Jur. 651, 4 R. & Can. Cas. 475, 26
Eng. Ch. 519, 67 Eng. Reprint 1017 (loan
notes) ; Pearson v. London, etc., R. Co., 9

Jur. 341, 14 L. J. Ch. 412, 4 R. & Can. Cas.

62, 14 Sim. 541, 37 Eng. Ch. 541, 60 Eng.
Reprint 468. Thus, a stipulation and cer-

tificate accompanying the bonds which en-

titles the holder to a stated number of shares
of the company's preferred stock at any time
within ten days after any dividend shall

be declared and become payable upon said
stock does not entitle the bondholder to

tender bonds in payment of the preferred
stock sold months after their maturity and
after the railroad company had deposited
money for the payment of the bonds at

the place of payment designated therein.

Loomis V. Chicago, etc., R. Co., 102 Fed.
233, 42 C. C. A. 290.

An agreement extending the time of pay-
ment before maturity of the bonds does not
extend the right of conversion after the
time limited. Muhlenberg v. Philadelphia,

etc., R. Co., 47 Pa. St. 16.

88. Tagart e. Northern Cent. R. Co., 29
Md. 557; Chafl'ee v. Middlesex R. Co., 146
Mass. 224, 16 N. E. 34.

Where the bonds are convertible at or be-

fore maturity, the option should be exercised

rvill, A, 4, e, (vi)l



454 [S3 Cyc] RAILROADS

demand, the bondholder may recover damages for a breach of the agreement/"
or sue in equity for specific performance.^" A holder of such bonds is not a stock-
holder, or entitled to the rights of such, until a conversion has been made."^
Where a company issuing convertible bonds is afterward consolidated with another
company, under a statute or agreement by which the liabilities of the old com-
pany are imposed upon or assumed by the new company, a holder of such bonds
may demand a compHance with his contract by the new company and upon its

refusal to do so may recover damages occasioned thereby; "^ or, where the con-

sohdation is upon terms of perfect equaUty, the new company is boimd to deliver

its OMTi stock for such bonds on demand, or to pay the damages occasioned by a
refusal."'

(vii) Right of Bondholders to Register and Vote at Corporate
Meetings. Under some statutes railroad bondholders may be given the right

to vote at stock-holders' meetings, their right in this respect being regulated by
the agreement under which they acquire the bonds, and the governing statutes."*

But such right cannot be given to bondholders where it is inconsistent with or

contrary to the constitution, or the railroad company's charter, or the governing
statutes."^ Under the Canadian statutes, where at any time interest on railroad

on or before that day. Chatt'ee v. Middlesex,
K. Co., 146 Mass. 224, 16 N. E. 34, holding
that where they mature on Sunday, it is too
late to present them for conversion on Mon-
day.

89. Chaffee v. Middlesex E. Co., 146 Mass.
224, 16 N. E. 34; Van AUcn v. Illinois Cent.

E. Co., 7 Bosw. (N. Y.) 515.

Defenses.—It is no defense to a demand for

such stock that the company could acquire
none except in the open market at a ruinous
rate, or that no other bondholder had made
such a demand. Bratten v. Catawissa R.
Co., 211 Pa. St. 21, 60 Atl. 319.

The measure of damages in such case is the
market value of the stock at the time of

the demand (Bratten v. Catawissa E,. Co.,

211 Pa. St. 21, 60 Atl. 319) ; or, where in-

stalments are still due on the bonds, the
difference between the market value of the
stock at the time the demand for it is made
and the amount of instalments previously
called in and interest on such instalments,

with interest on such difference from the

time of the demand to the day of the ver-

dict (Van Allen v. Illinois Cent. E. Co., 7

Bosw. (N. Y.) 515).
90. ChafiFee v. Middlesex R. Co., 146 Mass.

224, 16 N. E. 34, holding, however, that a
suit for specific performance cannot be main-
tained where there is no unissued stock of

the company at the time the bonds are con-

vertible, and a demand is made.
91. See Parkinson v. West End St. R. Co.,

173 Mass. 446, 53 N. E. 891.

92. John Hancock Mut. Ins. Co. v. Worces-
ter, etc., R. Co., 149 Mass. 214, 21 N. E.

364; Cayley v. Cobourg, etc., E. Co., 14 Grant
Ch. (U. C.) 571. Compare Tagart v. North-
ern Cent. E. Co., 29 Md. 557; Parkinson v.

West End St. R. Co., 173 Mass. 446, 53

N. E. 891.

Estoppel.— Where the bondholder does not

elect to have bis bonds converted at the time

of the consolidation, when it is practicable,

and acquiesces and participates in an ar-

rangement by which such conversion becomes
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impossible afterward, he is bound by his

election and precluded from impeaching the
arrangement, which at the time it was made
was satisfactory to him. Tagart v. Northern
Cent. E. Co., 29 Md. 557.

Notice.— A bondholder cannot be deprived
by a consolidation of his privilege of having
his bonds converted into stock of the com-
pany issuing them and relegated to the rights
conferred upon him instead by the articles

of consolidation until he has had a fair op-
portunity, after notice of the contemplated
change, to exercise his original rights, and
has elected not to do so. Eosenkrans v. La-
fayette, etc., R. Co., 18 Fed. 513.

93. India Mut. Ins. Co. r. Worcester, etc.,

E. Co., (Mass. 1890) 25 N. E. 975; Day v.

Worcester, etc., E. Co., 151 Mass. 302, 23
N. E. 824. See also Child v. New York, etc.,

E. Co., 129 Mass. 170.

94. Phillips v. Eastern E. Co., 138 Mass.
122 (holders of certificates of indebtedness
entitled to vote for directors under St. (1876)
c. 236) ; Hart v. Odgensburg, etc., E. Co., 69
Hun (N. Y.) 378, 23 N. Y. Suppl. 639 (in-

come mortgage bondholders entitled to vote
for directors upon registering their bonds
thirty days before the election) ; State f.

McDaniel, 22 Ohio St. 354 (holding that
where a railroad company reorganized under
the act of April 11, 1861, and in the agree-
ment therefor it was stipulated that certain
bonds of the original company should be
assumed by the new company, and the holder
thereof entitled to vote at all meetings of

stock-holders upon conditions specified, which
a bondholder performed, such holder was en-
titled to vote without further action on the
part of the new company).
An executory agreement by such a bond-

holder to sell and deliver his bonds does not
deprive him of his voting privilege. State
V. McDaniel, 22 Ohio St. 354.
95. Durkee v. People, 155 111. 354, 40 N. E.

626, 46 Am. St. Eep. 340 [affirming 53 HI.
App. 396], holding that a by-law of a rail-

road company empowering bondholders to
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bonds remains unpaid and owing,'" the holders of such bonds at the next ensuing
general annual meeting," or at special meetings, °^ of the company shall have
the same rights and privileges and quaUfications for directors and for voting as

are attached to shareholders, "^ provided the bonds and any transfers thereof

shall have been first registered in the same manner as is provided for the regis-

tration of shares generally.'

5. Guaranty and Suretyship ^— a. In General. As a general rule a railroad

company, Uke other private corporations other than surety or guaranty com-
panies,^ has no power to enter into any contract or indorsement by which it becomes
a guarantor or surety, or otherwise lends its credit to another person or company,*

vote at stock-holders' meetings and a pro-
vision of such bonds giving such right to
vote are void under the constitutional and
statutory provisions requiring the directors

to be stock-holders, and elected at the an-
nual meeting of the stock-holders by a ma-
jority in value of the stock, upon a cumula-
tive system of voting, and not otherwise.

96. In re Thomson, etc., R. Co., 8 Ont. Pr.
423, 9 Ont. Pr. 119 (holding that, where
objection is made that it did not appear
that the company had made default in pay-
ment of the interest, the coupons not being
shown to have been presented at the place
named for payment, the fact that the com-
pany never had been ready to pay them there
or elsewhere is a sufficient answer to the
objection) ; Weddell v. Ritchie, 4 R. & Can.
Cas. 347, 10 Ont. L. Rep. 5, 5 Ont. Wkly.
Rep. 733.

97. The words " at the next general meet-
ing " are merely indicative of the earliest

period at which such bondholders might vote,

and the statute does not require a new regis-

tration in order to entitle the bondholders
to vote at any subsequent meeting so long
as the interest remains unpaid. Hendrie v.

Grand Trunk R. Co., 2 Ont. 441 ; Weddell v.

Ritchie, 4 Can. R. Cas. 347, 10 Ont. L. Rep.

5, 5 Ont. Wkly. Rep. 733.

98. Hendrie v. Grand Trunk R. Co., 2 Ont.
441 (holding that where a, statute extends
the bondholder's right to vote at special

meetings, such bondholder has a right to

vote on all subjects coming before the spe-

cial meeting) ; In, re Osier, etc., R. Co., 8

Ont. Pr. 506.

99. Hendrie v. Grand Trunk R. Co., 2 Ont.

441; Weddell v. Ritchie, 4 Can. R. Cas.

347, 10 Ont. L. Rep. 5, 5 Ont. Wkly. Rep.
733.

Each bondholder has as many votes as he
has bonds.— Weddell v. Ritchie, 4 Can. R.
Cas. 347, 10 Ont. L. Rep. 5, 5 Ont. Wkly.
Rep. 733; Bunting v. Laidlaw,. 8 Ont. Pr.

538.

Where the votes of registered bondholders
are rejected, an arrangement upon which the
vote was had, although confirmed by two
thirds of the actual shareholders present or

represented, is nevertheless not properly con-

firmed within the meaning of the statute, and
an action to compel specific performance of the

arrangement will be dismissed. Hendrie v.

Grand Trunk R. Co., 2 Ont. 441.

1. Hendrie v. Grand Trunk R. Co., 2 Ont.
441.

The production or registration of transfers

is not necessary to registration of the bonds.
In re Johnson, etc., R. Co., 8 Ont. Pr.. 533;
In re Osier, etc., R. Co., 8 Ont. Pr. 506.

Proof of prima facie title to the bonds is

sufficient to entitle one t» a registration of

bonds (In re Thomson, etc., R. Co., 9 Ont.

Pr. 119; In re Johnson, etc., R. Co., 8 Ont.

Pr. 535) ; and the mere fact that such bond-
holders were directors of the company is no
objection, where it is not denied that they
had done what was necessary under the stat-

ute to entitle them to become holders [In re

Thomson, etc., R. Co., supra).
Mandamus should issue to compel the com-

pany to register the bonds of holders who
are entitled to qualify and vote under the
statute. In re Thomson, etc., R. Co., 8 Ont.
Pr. 423, 9 Ont. Pr. 119. See also In re

Johnson, etc., R. Co., 8 Ont. Pr. 535 ; In re

Osier, etc., R. Co., 8 Ont. Pr. 506.
A demand for registration upon the assist-

ant secretary of the company is sufficient

where it is shown that he performed all the
duties of the secretary's office. In re Thom-
son, etc., R. Co., 9 Ont. Pr. 119.

2. Power of the government to guarantee
interest on railroad bonds see Quebec v. At-
lantic, etc., R. Co., 8 Quebec Q. B. 42.

3. See, generally, Coepobations, 10 Cyc.
1109 et seq.

4. Smead v. Indianapolis, etc., R. Co., 11
Ind. 104; Northside R. Co. v. Worthington,
88 Tex. 562, 30 S. W. 1055, 53 Am. St. Rep.
778; Louisville, etc., R. Co. v. Louisville
Trust Co., 174 U. S. 552, 19 S. Ct. 817, 43
L. ed. 1081 [modifying 75 Fed. 433, 22
C. C. A. 378] ; Pennsylvania R. Co. v. St.

Louis, etc., R. Co., 118 U. S. 290, 6 S. Ct.

1094, 30 L. t!d. 83; Macgregor f. Dover, etc.,

R. Co., 18 Q. B. 618, 17 Jur. 21, 22 L. J.

Q. B. 69, 7 R. & Can. Cas. 227, 83 E. C. L.
618; Colman t. Eastern Counties R. Co., 10
Beav. 1, 11 .Jur. 74, 16 L. J. Ch. 73, 4 R. &
Can. Cas. 513, 50 Eng. Reprint 481; East
Anglian R. Co. v. Eastern Counties R. Co., 11

C. B. 775, 16 Jur. 249, 21 L. J. C. P. 23,

73 E. C. L. 775.

Illustrations.— Thus in the absence of an
explicit grant of such power, a railroad com-
pany has no authority to guarantee a speci-

fied dividend on the stock of a grain elevator

company as a premium to induce a subscriber
to take such stock, although the guarantee
may have been made in part consideration
of necessary services to be rendered for the
company by the subscriber. Memphis Grain,
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even though it may derive some indirect benefit from the guaranty,' except in

so far as it is expressly authorized to do so by its charter or other statute," and
except where the power to do so is implied from the company's general powers,

as being necessary and proper to enable it to accomphsh the objects for which it

was created, and in the conduct of its business; ' and where such a guaranty, or

etc., Elevator Co. v. Memphis, etc., R. Co.,

85 Terni. 703, 5 S. W. 52, 4 Am. St. Rep.
798. So a railroad company liaa no power
to guarantee the payment of expenses of a
musical festival, although the guaranty vcas
made with the reasonable belief that the
festival would be of great pecuniary benefit
to the company, and expenses were incurred
in reliance upon such guaranty. Davis v.

Old Colony R. Co., 131 Mass. 258, 41 Am.
Rep. 221. But see State Bd. of Agriculture
V. Citizens St. R.» Co., 47 Ind. 407, 17 Am.
Rep. 702. Since under the Indiana statutes

a. railroad company has no power to lease

a line of road of another company, a com-
pany is not brought within the terms of 2
Burns Rev. St. Ind. (1894) § 5210, author-
izing a company " whose line of railway
extends across the state in either direction

"

to become a guarantor of the bonds of a
railroad of an adjoining state under certain

eonditionSj by the fact that it is operating
a leased line across the state; and its guar-
anty of bonds of the company of another state

building a connecting line is ultra vires

and cannot be enforced. Central Trust Co. v.

Indiana, etc., R. Co., 98 Fed. 666, 39 C. C. A.
220. So a contract by which a railroad com-
pany, not empowered by its charter, guaran-
tees the payment of interest and dividends
on bonds and stock of a hotel company on
the line of its road, is ultra vires and void;
and it makes no difference that the payment
is called commissions on traffic receipts from
and to certain stations (Western Maryland
R. Co. V. Blue Ridge Hotel Co., 102 Md. 307,

62 Atl. 351, 111 Am. St. Rep. 362, 1 L. R. A.
N. S. 887) ; nor does the fact that the hotel

company expended money in the erection of

its building upr>n the faith of such guaranty
estop the railroad company to set up the de-

fense ' that the contract is void (Western
Maryland R. Co. v. Blue Ridge Hotel Co.,

supra )

.

5. Davis V. Old Colony R. Co., 131 Mass.
258, 41 Am, Rep. 221; Northside R. Co. v.

Worthington, 88 Tex. 562, 30 S. W. 1055, 53

Am. St. Rep. 778; Colman v. Eastern Coun-
ties R. Co., 10 Beav. 1, 11 Jur. 74, 16 L. J.

Ch. 73, 4 R. & Can. Cas. 513, 50 Eng. Re-
print 481.

6. Western Maryland R. Co. v. Blue Ridge
Hotel Co., 102 Md. 307, 62 Atl. 351, 111

Am. St. Rep. 362, 1 L. R. A. N. S. 887;
Connecticut Mut. L. Ins. Co. v. Cleveland,

etc., R. Co., 41 Barb. (N. Y.) 9, 26 How.
Pr. 225; Louisville, etc., R. Co. «. Louisville

Trust Co., 174 U. S. 552, 19 S. Ct. 817, 43

L. ed. 1081 [modifying 75 Fed. 433, 22

C, C. A. 378] (construing Ind. Laws (1883),

p. 182, e. 127; Horner Rev. St. §§ 3951a-

aS51c) ; Zabriskie v. Cleveland, etc., R. Co.,

23 How. (U. S.) 381, 16 L. ed. 488; Central
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Trust Co. V. Indiana, etc., R. Co., 98 Fed.

666, 39 C. C. A. 220.

Statutory requirements must be complied
with in entering into a contract of guaranty.
See Louisville, etc., R. Co. v. Louisville Trust
Co., 174 U. S. 552, 19 S. Ct. 817, 43 L. ed.

1081 {modifying 75 Fed. 433, 22 C. C. A.
378].

Sanction by stock-holders.—^A guaranty by
a railroad company of the bonds of a, con-

necting line, pursuant to the power given

by the charter of the company, for the pur-

pose of securing valuable ' business connec-

tions, is not a fundamental change in the

purpose and object of the corporation and
an exercise of such power by the di-

rectors need not be sanctioned by the stock-

holders, in the absence of a statutory re-

quirement. Louisville Trust Co. v. Louisville,

etc., R. Co., 75 Fed. 433, 22 C. C. A. 378.

Repeal of statutes.—^Ind. St. March 8,

1883 (Laws (1883), p. 182, c. 127, Horner
Rev. St. §§ 3951a-3951c), authorizing rail-

road companies organized under the laws of

that state to guarantee the bonds of a com-
pany of another state under certain circum-
stances, and in a prescribed manner super-

sedes and repeals, as to matters within its

scope and terms, provisions of all former
statutes of 'he state on the subject. Louis-

ville, etc., R. Co. V. Louisville Trust Co., 174

U. S. 552, 19 S. Ct. 817, 43 L. ed. 1081
[modifying 75 Fed. 433, 22 C. C. A. 378].

7. Green Bay, etc., E. Co. v. Union Steam-
boat Co., 107 U. S. 98, 2 S. Ct. 221, 27 L. ed.

413; Codman v. Vermont, etc., E. Co., 5

Fed. Cas. No. 2,935, 16 Blatchf. 165 (guar-

anty of notes issued to pay floating debt for

the construction of the road) ; Colman v.

Eastern Counties R. Co., 10 Beav. 1, 11 Jur.

74, 16 L. J. Ch. 73, 4 R. & Can. Cas. 513, 50
Eng. .Reprint 481.

Illustrations.—Thus it is within the powers
of a railroad company to become guarantor
of a, contract made by a construction com-
pany for the services of an engineer, to be
rendered in the construction of its road; and
it is not relieved from liability by a subse-

quent change in its obligations by which the
services are not required. Mathesius v.

Brooklyn Heights R. Co., 96 Fed. 792. So
a railroad corporation may, for a valuable
consideration, guarantee th« payment of a
debt which it may directly contract to pay.
Low V. California Pac. R. Co., 52 Cal. 53,

28 Am. Rep. 629. So a guaranty that cer-

tain lots of a land company will become
worth a certain price, and an agreement to
pay the difference between such price and
what the lots would bring at anction, in
order to procure a right of way over atreerts

running through land owned ' by the land
company, is not ultra vires. Vanderveer V,
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a contract to give one, is for an unauthorized purpose, it has been held that it is

strictly ultra vires, unlawful, and void, and incapable of being made good by
ratification or estoppel.^ But a railroad company having power to receive and
dispose of the securities of another company has power to guarantee such securi-

ties;" and power to make contracts for leasing and operating the road of another

company implies power to include in the lease a guaranty of the securities of

such other company as part of the consideration.'" The vahdity and effect of a
contract of guaranty when entered into by a railroad company with authority

is regulated by the rules governing guaranties generally."

b. Bights of Purchasers of Securities Guaranteed. Where a contract of

^sbury Park, etc., St. R. Co., 82 Fed.
355.

Where a railroad company buys property
subject to a mortgage securing bonds, it may
guarantee the payment thereof, if such guar-
anty is taken as payment pro tanto of its

debt. Ellerman v. Chicago Junction R., etc.,

Co., 49 N. J. Eq. 217, 23 Atl. 287.

8. Western Maryland R. Co. v. Blue Ridge
Hotel Co., 102 Md. 307, 62 Atl. 351, 111
Am. St. Rep. 362, 1 L. R. A. 887 (holding
that where a railroad company made an
tiltra vires contract by which it guaranteed
the payment of interest and dividend on the
bonds and stock of a hotel company, to aid
in the improvement of the latter's property,
and thereaftar received nothing of benefit
from the hotel company except increased
earnings for li-ansportation of passengers and
freight over its road, it was not precluded
from subsequently claiming that the contract
was ultra, vires and void) ; Louisville, etc.,

R. Co. V. Louisville Trust Co., 174 U. S.

552, 19 S. Ct. 817, 43 L. ed. 1081 [modifying
75 Fed. 433, 22 C. C. A. 378] ; Central Trust
Co. V. Indiana, etc., R. Co., 98 Fed. 666, 39
C. C. A. 220.

9. Low V. California Pac. R. Co., 52 Cal.

53, 28 Am. Rep. 629; Madison, etc., R. Co.
V. Norwich Sav. Soc, 24 Ind. 457; Eller-

man V. Chicago Junction R., etc., Co., 49
N. J. Eq. 217, 23 Atl. 287; Chicago, etc., R.
Co. V. Howard, 7 Wall. (U. S.) 392, 19 L. ed.

117; Rogers Locomotive, etc.. Works v. South-
ern R. Assoc, 34 Fed. 278 (holding that a
railroad company which has power by its

charter to issue its own bonds has power to

guarantee the bonds of another railroad com-
pany which it receives in payment of a debt
and sells for value or transfers in payment
of its own debts, the guaranty being given
to augment the credit of the bonds and ob-

tain an adequate price for them) ; Opdyke
V. Pacific R. Co., 18 Fed. Cas. No. 10,346,

3 MIL 55.

10. Atchison, etc., R. Co. v. Fletcher, 35
Kan. 236, 10 Pac. 596.

Under Vt. Rev. Laws, § 3303, authorizing
railroad companies to lease and operate the

roads of other companies, a contract of lease

by which the lessee guarantees the payment
of interest on bonds given in payment for

the construction of the road, the interest

being the same amount and payable at the

same time as the agreed rent, is valid.

Eastern Tps'. Bank V. St, Johnsbury, etc., B.
Co., 40 Fed. 423.

An additional contract made by a railroad

company after it has guaranteed the bonds
of another company under a lease of the road
of such company, and after the commence-
ment of a branch line and issue of new bonds,

that " with regard to the lease of said

branch, it shall be used and operated in the

same manner and on the same terms as the

main line," refers merely to the leasing and
operation and does not include an agreement
to guarantee the branch line bonds. Dowa
V. Chicago, etc., R. Co., 7 Fed. Cas. No. 4,048.

11. See, generally, Guabantt, 20 Cye.
1392.

Mere parol declarations and promises by
the officers and directors of a railroad com-
pany to guarantee the bonds of another com-
pany will not bind the railroad company.
Dows V. Chicago, etc., R. Co., 7 Fed. Cas.
No. 4,048.

Consideration.— Where a railroad company
holds stock in another company and the
latter's road will become a feeder to the
former's line, there is a sufficient considera-
tion for a guaranty by the former of bonds
issued by the latter to aid in the construc-
tion of its road. Harrison v. Union Pac. R.
Co., 13 Fed. 522, 4 McCrary 264. So an
arrangement between several connecting rail-

road companies for the purpose of securing
a uniform gauge of the several roads and thus
increasing the business and profits of each,
forms a, sufficient consideration for a guaranty
by one of the companies of payment of securi-
ties issued by another. Connecticut Mut L.
Ins. Co. V. Cleveland, etc., R. Co., 41 Barb.
(N. Y.) 9, 26 How. Pr. 225. The words
" for value received " on an indorsement of
guaranty import a sufficient consideration
and a company so indorsing is not to be
deemed an accommodation indorser or guar-
antor. Connecticut Mut. L. Ins. Co. v. Cleve-
land, etc., R. Co., 41 Barb. (N. Y.) 9, 26
How. Pr. 225.

A guaranty may be valid, although the
security to which it is annexed be void.—
Connecticut Mut. L. Ins. Co. v. Cleveland,
etc., R. Co.. 41 Barb. (N. Y.) 9, 26 How. Pr.
225. See, generally, Guaeantt, 20 Cyc. 1420
et seq.

Cancellation.— Where a contract of guar-
anty is upon certain conditions, a retalcing
and resumption of control of the considera-
tion, upon a breach of such condition operates
as a cancellation of the contract so far as it

remains executory. U. S. Trust Co. v. Western
Contract Co., 81 Fed. 454, 26 C. C. A. 472.
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guaranty is strictly yMra vires, all purchasers of the securities guaranteed are

chargeable with notice of the railroad company's want of power and cannot enforce

the guaranty." Where, however, the guaranty is merely voidable by reason of

some irregularity in the exercise of the power, or in other words, where it is only

ulti'a vires as between the corporators because it is in violation of their rights, or

because of some defect in the contract which may not be binding on the corpora-

tion, the guaranty, although invalid in the hands of a holder with notice," is good

and enforceable in the hands of a bona fide holder, without notice." In such

cases both the company as an entity and the stock-holders as such may be estopped

from repudiating the guaranty as against one who has made investments and
acted upon the faith of such guaranty.'^

6. Liens Generally "— a. In General. A railroad company has a general

power to give a hen on its property for purposes within the scope of the power
conferred on it to construct and operate a railway,'' unless this power is expressly

negatived by its charter or governing statutes/* and an express power to borrow

and give specified securities will not exclude this general power.'* In the absence

of statute, Hens oh railroad property are governed by the rules regulating liens

generally.^" The rights and Uabihties under a lien may be controlled by the con-

13. Smead v. Indianapolis, etc., R. Co., 11

Ind. 104; Central Trust Co. v. Indiana, etc.,

E. Co., 98 Fed. 666, 39 C. C. A. 220.

13. Louisville, etc., R. Co. v. Louisville

Trust Co., 174 U. S. 552, 19 S. Ct. 817,

43 L. ed. 1081 [modifying 75 Fed. 433, 22
C. C. A. 378].

14. Atchison, etc., R. Co. v. Fletcher, 35
Kan. 236, 10 Pac. 596; Connecticut Mut.
L. Ins. Co. V. Cleveland, etc., R. Co., 41
Barb. (N. Y.) 9, 26 How. Pr. 225; Louis-

ville, etc., R. Co. t'. Louisville Trust Co.,

174 U. S. 552, 19 S. Ct. 817, 43 L. ed. 1081

[modifying 75 Fed. 433, 22 C. C. A. 378].
Illustrations.— Thus where a railroad com-

pany of Indiana, being empowered by the

statute of the state upon a, petition by the

holders of a majority of the stock, to guaran-
tee the bonds of a company of an adjoining
state, the construction of whose road would
be beneficial to its own business, such a
guaranty, although made without a petition

or assent of its stock-holders, and therefore

illegal and voidable, is not ultra vires; and,

when made on negotiable bonds by its proper
officers under the seal of the corporation au-
thorized thereto by its directors, may be
enforced by a hona fide purchaser of such
bonds in the market having no notice of

the irregularity. Ixiuisville, etc.. R. Co. v.

Louisville Trust Co., 174 U. S. 552, 19 S. Ct.

817, 43 L. ed. 1081 [modifying 75 Fed. 433,

22 C. C. A. 378 {reversing 69 Fed. 431)].
Holders of guaranteed securities have a

right to presume that the guarantors have
done their duty and have proceeded regularly

in the execution of their powers (Connecticut
Mut. L. Ins. Co. V. Cleveland, etc., R. Co.,

41 Barb. (N. Y.) 9, 26 How. Pr. 225),

and are not bound to examine the records of

the guarantor company, which are private

records, to ascertain whether its power has

been exercised (Louisville, etc., R. Co. v.

Louisville Trust Co., 174 U. S. 552, 19 S. Ct.

817. 43 L. ed. 1081 [modifying 75 Fed. 433,

22 C. C. A. 3781).
15. Cozart v. Georgia R., etc., Co., 54 Ga.
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379; State Board of Agriculture V. Citizens'

St. R. Co., 47 Ind. 407, 17 Am. Rep. 702;

Zabriskie v. Cleveland, etc., R. Co., 23 How.
(U. S.) 381, 16 L. ed. 488.
Illustrations.— Thus where a railroad com-

pany empowered by a statute to execute

a guaranty of bonds of another company
under certain conditions has executed such
guaranty, it cannot urge its non-compliance
with the conditions to defeat its liability

thereon against bona fide holders of the

bonds. Central Trust Co. v. Indiana, etc.,

R. Co., 98 Fed. 666, 39 C. C. A. 220. So a
guarantor railroad company is liable to the
bona fide holder of bonds, although its

charter contained no authority to make an
accommodation guaranty, as it is within the

corporate powers of the guarantor to sell and
guarantee bonds held by it in the usual
course of business, and particularly where the
guaranty appeared on its face and from a cir-

cular of the grantor's agent who sold the
bonds, to be such a contract, as the company
had power to make. Madison, etc., R. Co. v.

Norwich Sav. Soc, 24 Ind. 457. So a
guaranty by one railroad company of the
bonds of another is obligatory in favor of

the purchaser of the bonds, on the faith of

the guaranty, notwithstanding it may, in its

inception, have been ultra vires, and that
the consideration did not appear. Araot
V. Erie R. Co., 67 N. Y. 315 [affirming 5

Hun 608].
16. Liens arising from management of road

by receiver see Receivebs.
17. Charlebois v. Great North West Cent.

R. Co., 9 Manitoba 1.

18. Charlebois v. Great North West Cent.
R. Co.. 9 Manitoba 1.

19. Charlebois v. Great North West Cent.
R. Co., 9 Manitoba 1.

20. See Merriman v. Chicago, etc., R. Co.,
66 Fed. 663, 14 C. C. A. 36, holding that
where plaintiffs, by creditors' bill, acquire a
lien on an equity of redemption on a rail-
road sold under foreclosure, they have no
lien on bonds substituted for such equi^
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tract under which the particular lien is created.^^ But where the lien is created

by statute, the rights and UabiUties thereunder are regulated by such statute.^^

A judgment against a railroad company becomes a lien upon its road and realty

in the same manner as upon the real estate of a natural person.*'

b. What Law Governs. The validity and effect of railroad liens are deter-

mined by the law of the place where the property is situated on which the liens

are sought to be enforced.^*

e. Loss or Waiver of Lien— (i) /AT General. The loss or waiver of a lien

on railroad property is, in the absence of statute, regulated by the rules governing

liens generally.^ A mechanic's hen on railroad property may be waived or lost

by the acceptance of other security for the claim.^' But a contract for such
security has the effect of a waiver only upon the performance of the contract,^'

in a suit between their debtor and the

purohaaer in foreclosure to -which they are

not parties. And see, generally, IJENS, 25

Cyc. 655.

Equitable liens.— An agreement to build

a branch road and convey it to the railroad

company in consideration of the payment
to the party so building of all the freights

earned on such branch until the cost is re-

paid creates an equitable lien on such freight

which will be enforced against the receiver

of the railroad company appointed in pro-

ceedings to foreclose a prior mortgage. Fi-

delity Ins., etc., Co. v. Norfolk, etc., R. Co.,

72 Fed. 704.

A guaranty by a railroad company of the
payment of state bonds delivered to it, in-

dorsed on the bonds, gives no lien for their

payment upon its property, and does not

prevent the company from giving a mortgage
on its property to secure bonds issued by it,

a sale on the foreclosure of which gives title

to the property. McKittrick v. Arkansas
Cent. R. Co., 152 U. S. 473, 14 S. Ct. 661,

38 L. ed. 518.

21. Vermont, etc., R. Co. v. Vermont Cent.

R. Co., 34 Vt. 1, holding that where under
a lease between two railroads one furnished

the money to complete the other, and, on
such completion, was to take possession and
operate the latter road, and was to have a

lien on the tolls, fares, etc., of both roads as

security for the payment of the stipulated

rent, the lien is enforceable for the rents in

arrear on so much of the road as was con-

structed and used.

22. Hill V. La Crosse, etc., R. Co., 11 Wis.
214 (holding that, so far as a railroad com-
pany's liability for its property subjected to

liens is concerned, there is no distinction

between a lien created by a mortgage and a
mechanic's lien under the statute) ; Western
Div. R. Co. V. Drew, 25 Fed. Cas. No. 17,434,

3 Woods 691 (holding that the lien of bond-
holders on railroad property created by stat-

ute is regulated by such statute notwith-
standing the fact that without its aid a
resulting equity would have arisen in favor
of such bondholders).

23. Ludlow V. Clinton Line R. Co., 15 Fed.
Cas. No. 8,600, 1 Flipp. 25. See also, gen-
erally, Jttogments, 23 Cyc. 1350 et aeq.

A judgment recovered against a railroad
company after the road has been sold under
a mortgage foreclosure and the sale con-

firmed (Jeffrey v. Moran, 101 U. S. 285, 25

L. ed. 785), or after its entire equity of

redemption has been extinguished by such
a sale and its property and franchises are

in the entire possession and control of the
purchaser as owner (Baltimore Trust, etc.,

Co. V. Hofstetter, 85_Fed. 75, 29 CCA. 35)

does not become a lien at law on the road;
nor in equity upon the fund arising from the

sale where the proceeds of the sale are less

than the mortgage debt (Jeifrey v. Moran,
101 U. S. 285, 25 L. ed. 785).
34. Midland Valley R. Co. v. Moran Bolt,

etc., Mfg. Co., 80 Ark. 399, 97 S. W. 679;
Barney, etc., Mfg. Co. v. Hart, 1 S. W. 414,

8 Ky. L. Rep. 223 (holding that the lien

of a builder for the purchase-price of the
oars made in another state and brought
into the state of Kentucky is governed by
the laws of Kentucky) : Nichols v. Mase, 94
N. Y. 160.

Demands not a statutory lien in one state
when presented in another state in which
they would be statutory liens if they had
arisen there are entitled to the same status
as statutory liens. Blair v. St. Louis, etc.,

R. Co., 19 Fed. 861.

25. See Syk'es v. Brockville, etc., R. Co., 9
Grant Ch. (U. C.) 9, holding that the right
to a specific lien on debentures is waived by
a reference of all matters in diff'erence to

aribitration and an award in the lien claim-
ant's favor. And see, generally, Liens, 25
Cyc. 673 et seq,

A lien for rolling stock furnished may be
lost by delivering the stock of the company
without making any special provision to
receive a, payment. Coe v. Pennock, 5 Fed.
Cas. No. 2,942 laffirmed in 23 How. 117,
16 L. ed. 436].
26. Kilpatrick v. Kansas City, etc., R. Co.,

38 Nebr. 620, 57 N. W. 664, 41 Am. St. Rep.
741 ; Meyer v. Delaware R. Constr. Co., 100
XJ. S. 457, 25 L. ed. 593; Ohio Falls Car
Mfg. Co. V. Central Trust Co., 71 Fed. 916,

18 0. C A. 386; Central Trust Co. v. Rich-
mond, etc., R. Co., 68 Fed. 90, 15 C C A.

273, 41 L. R. A. 458. Compare Flynn v.

Des Moines, etc., R. Co., 63 Iowa 490, 19 N. W.
312, holding that the taking of collateral

security for an indebtedness does not prevent
the party from obtaining a mechanic's lien

that he would be otherwise entitled to.

27. Baumhoff v. St. Louis, etc., R. Co., 171

Mo. 120, 71 S. W. 156, 94 Am. St. Rep. 770;

[VIII, A, 6, e. (i)]
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and where the contract is inconsistent with an intent to retain the lien;^® or, in
some jurisdictions, only where it affirmatively appears that there was an intent

to look to such security and not to the hen.^'

(ii) Liens For Public Aid Granted. A hen in favor of a state for pubUc
aid granted to a raUroad company may ordinarily be released or waived by the
state, by an act of the legislature,^" or by a foreclosure under the statute;''

or such release may be accomphshed by way of a compromise, notwithstanding
a constitutional prohibition against a release. ^^ If a hen attaches in favor of

the state alone, it may be released or postponed by the state, although the bonds
which the hen secures are outstanding and unpaid;^ but where such hen also

attaches in favor of the bondholders, it cannot be waived or postponed by the
state alone.'^

d. Liens For Right of Way or Land Granted. In accordance with the general

rules governing vendors' hens,'^ a vendor of land to a railroad company for a right

of way or other purpose is entitled to the same hen upon the land sold for the

Centra! Trust Co. v. Eichmond, etc., R. Co.,

68 Fed. 90, 15 C. C. A. 273, 41 L. R. A. 458.
88. Carnegie v. Lancaster, etc., R. Co., 3

Ohio S. & C. PI. Dec. 343, 1 Ohio N. P.

300, holding, however, that an agreement to

extend the time of payment on the giving
of additional security does not waive the
lien.

Stipulation to pay out of certain fund.

—

A stipulation in a contract between a rail-

road company and a construction company
that the former will pay the latter out
of a certain fund is at most an appropria-
tion of such fund, and is not such a taking
by the construction company of a collateral

security as to vitiate its mechanic's lien.

Delaware E. Constr. Co. v. Davenport, etc.,

R. Co., 46 Iowa 408 ; Mever r. Delaware R.
Constr. Co., 100 U. S. 457, 25 L. ed. 593.

29. Mcllheney i\ Binz, 80 Tex. 1, 13 S. W.
655, 26 Am. St. Rep. 705; Hale v. Burling-
ton, etc., E. Co., 13 Fed. 203, 2 ileCrary 558.

30. See Stevens t'. Memphis, etc., R. Co.,

114 U. S. 663, 5 S. Ct. 974, 1098, 29 L. ed.

281.
Missouri acts of 1865 and i88i, authorizing

the Hannibal, etc., R. Co. to issue bonds
secured by a mortgage superior to the lien

of the state for aid granted provided that

the proceeds of the bonds be paid to the

state, are not in conflict with Mo. Const.

(1875) art. 4, §§ 50. 51, prohibiting the

legislature " to release or alienate the lien

held by the State from any railroad or in

any wise change the tenor or meaning, or

pass any Act explanatory thereof ; but the

same shall be enforced in accordance with the

original terms upon wliich it was acquired."

Rolston V. Crittenden, 120 U. S. 390, 7

S. Ct. 599, 30 L. ed. 721 [affirining 10 Fed.

254, 3 McCrary 332]. But see answers to

questions propounded by Governor Fletcher,

June 27, 186fi, 37 Mo. 139.

Waiver and substitution.— Where a state

in full possession of a railroad upon an ex-

press trust to continue until state bonds

loaned to the company are paid or ex-

changed, empowers by an act of legislature a
county of the state to loan its bonds to the

company and authorizes the commissioner
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receiving the reduced earnings to pay into

the county treasury a sufficient sum to meet
the interest on the county bonds, the state

thereby waives its lien pro tanto in favor

of the county, which becomes substituted

thereto. Ketchum v. Pacific R. Co., 14 Fed.

Cas. Nos. 7,739, 7.740, 4 Dill. 78, 87 note

[affirmed in 101 U. S. 306, 25 L. ed. 999].

New York Act Dec. 14, 1847 (Laws (1847),

c. 471), entitled "An act to release the

prior lien of the state on the Hudson and
Berkshire Railroad" did not release, reduce,

or compromise the debt created against such
company by Act April 28, r840 (Laws
(1840), o. 178), passed for the aid of said

company; nor did such act release from the

mortgage to the state created by the latter

act, any of the property covered by that

mortgage. Darby i'. Wright, 6 Fed. Cas. Xo.

3,574, 3 Blatchf. 170.

31. Stevens v. Memphis, etc., R. Co., 114

U. S. 663, 5 S. Ct. 974, 1098, 29 L. ed. 281.

32. Woodson v. Murdock, 22 Wall. (TJ. S.)

351, 22 L. ed. 716, holding that the pro-

vision of the Missouri constitution which
ordains that the general assembly shall have
no power to release the lien held by the
state on any railroad does not prevent the
state from making a, compromise of any debt
due it or to become due, although the con-

stitutional ordinance adopted at the same
time as the state constitution relating to

the payment of state and railroad indebted-
ness, after providing for a sale by the state

of any railroad in debt to it, and for the
possible case of a purchase by the state

of the road, provides for a sale of the road
after the state has so become owner, ordain-
ing in such case "that no sale shall be
made without reserving a lien for all sums
remaining due."
33. Stevens v. Memphis, etc., R. Co., 114

U. S. 663, 5 S. Ct. 974, 1098, 29 L. ed. 281
[distinguishing Hand i\ Savannah, etc., R.
Co., 12 S. C. 314].
34. Gibbes f. Greenville, etc., R. Co., 13

S. C. 228; Hand r. Savannah, etc., R. Co.,

12 S. C. 314.

35. See, generally, Vendob aitd Pub-
CHASEB.
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unpaid purchase-money as an ordinary vendor/' except where he accepts other
security therefor with the intention to rely solely upon it for payment.^' This
lien attaches as well where the sale is by operation of law as where it is by voluntary
contract/' and attaches against the vendee and all subsequent purchasers with
notice.'^ A hen for right of way is on the whole line of road and not only upon
the particular piece of ground sold.^" Ordinarily the same remedies exist for

enforcing such hen as in the case of a vendor to other persons.*' Upon default

in payment, as in other cases, the vendor may have a sale of the land,^ although
the railroad is actually made and ready for traffic; ^ and may have a receiver

appointed of the rents, issues, and profits of the land, until the sale, for the pur-

poseof enforcingthe Hen.** Theunpaid vendor mayalsobe entitled toan injunction

lestraining the company from running trains or otherwise using the land, where
the land is unsalable or he cannot otherwise recover his purchase-money; ^ but as

36. Springfield, etc., R. Co. v. Stewart, 51

Ark. 285, 10 S. W. 767 ; Dayton, etc., U. Co.

0. Lewton, 20 Ohio St. 401 (holding a
vendor to have an equitable lien where the

legal title to the land is still retained by
him) ; Hempfield R. Co. t). Thornburg, 1

W. Va. 261 ; Wing v. Tottenham, etc., E. Co.,

1/. R. 3 Ch. 740, 37 L. J. Ch. 654, 16 Wkly.
Eep. 1098; St. Germans b. Crystal Palace R.
Co., L. R. 11 Eq. 568, 24 L. T. R«p. N. S.

288, 19 Wkly. Rep. 584; Winchester v. Mid-
Hants R. Co., L. R. 5 Eq. 17, 37 L. J. Ch.

64, 17 L. T. Rep. N. S. 161, 16 Wkly. Rep.

72 ; Walker v. Ware, etc., R. Co., L. R. 1 Eq.
195, 12 Jur. N. S. 18, 35 Beav. 52, 14 Wkly.
Rep. 158, 35 L. J. Ch. 94, 13 L. T. Rep.
N. S. 517. 55 Eng. Reprint 813; Keane v.

Athenry, etc., R. Co., 19 Wkly. Rep. 43, 318.

That the railway against which such lien

exists is purchased by anothei company un-
der statutory authority does not deprive un-
paid owners of any lien they had for the
price of land theretofore sold to the old
company. Paterson v. Buffalo, etc., R. Co.,

17 Grant Ch. (U. C.) 521.
Entry by the company under the English

Lands Clauses Consolidation Act, § 85, does
not deprive the vendor of his lien. Walker
V. Wade, etc., R. Co., L. R. 1 Eq. 195, 35
Beav. 52, 12 Jur. N. S. 18, 35 L. J. Ch. 94,

13 L. T. Rep. N. S. 517, 14 Wkly. Rep. 158,

55 Eng. Reprint 813.

One conveying a right of way without re-

taining a claim against the company or lien

on the land for the price cannot call to ac-

count the treasurer of a fund raised by
voluntary subscription for the purpose of
placing the road in the company's hands,
free of encumbrance. Crisman v. Smith, 44
N. J. Eq. 238, 14 Atl. 484.
37. Springfield, etc., R. Co. x>. Stewart, 51

Ark. 285, 10 S. W. 767.

Payment of money as security, under an
agreement entered into before th« price is

determined, does not deprive the vendor of

his lien. Walker v. Ware, etc., R. Co., L. R.
1 Eq. 195, 35 Beav. 52, 12 Jur. N. S. 18,

35 L. J. Ch. 94, 13 L. T. Rep. N. S. 517,
14 Wkly. Rep. 158, 55 Eng. Reprint 813.

The tights and franchises of a railroad
company do not prevail over a vendor's lien;

and where land is sold to a railroad com-
pany for the purposes of the road, and a

mortgage taken to secure the unpaid pur-
chase-money, the lien is not thereby lost.

Gait V. Erie, etc., R. Co., 14 Grant Ch.

(U. C.) 499, 15 Grant Ch. (U. C.) 637.

38. Mims v. Macon, etc., R. Co., 3 6a. 333.

39. Mims v. Macon, etc., R. Co., 3 Ga. 333.

40. Crosby v. Morristown, etc., R. Co.,

(Tenn. Ch. App. 1897) 42 S. W. 507.

41. See Wing v. Tottenham, etc., R. Co.,

L. R. 3 Ch. 740, 37 L. J. Ch. 654, 16 Wkly.
Rep. 1098.
42. Munns ». Isle of Wight R. Co., L. R. 5

Ch. 414, 39 L. J. Ch. 522, 23 L. T. Rep.
N. S. 96, 18 Wkly. Rep. 781 [_reversing L. R.
8 Eq. 653, 17 Wkly. Rep. 1081]; Wing v.

Tottenham, etc., R. Co., L. R. 3 Ch. 740,

37 L. J. Ch. 654, 16 Wkly. Rep. 1098; Lycett
V. Stafford, etc., R. Co., L. R. 13 Eq. 261,

41 L. J. Ch. 474, 25 L. T. Rep. N. S. 870;
Walker v. Ware, etc., R. Co., L. R. 1 Eq.

195, 35 Beav. 52, 12 Jur. N. S. 18, 13 L. T.

Rep. N. S. 517, 14 Wkly. Rep. 158, 55 Eng.
Reprint 813 ; Keane v. Athenry, etc., R. Co.,

19 Wklv. Rep. 43, 318.
43. Munns v. Isle of Wight R. Co., L. R. 5

Ch. 414, 39 L. J. Ch. 522, 23 L. T. Rep. N. S.

96, 18 Wkly. Rep. 781 [reversing L. R. 8
Eq. 653, 17 Wkly. Rep. 1081] ; Wing v. Tot-
tenham, etc., R. Co., L. R. 3 Ch. 740, 37
L. J. Ch. 654, 16 Wkly. Rep. 1098. And see

cases cited in the preceding note.

Effect of sale.— Land of a railroad com-
pany sold to enforce the vendor's lien for

unpaid purchase-money is sold free from all

claims of the public to use it as a highway.
Munns v. Isle of Wight R. Co., L. R. 5 Ch.

414, 39 L. J. Ch. 522, 23 L. T. Rep. N". S.

96, 18 Wkly. Eep. 781.

44. Munns v. Isle of Wight R. Co., L. R. 5

Ch. 414, 39 L. J. Ch. 522, 23 L. T. Rep.
N. S. 96, 18 Wkly. Rep. 781; St. Germans
V. Crystal Palace E. Co., L. R. 11 Eq. 568,

24 L. T. Rep. N. S. 288, 19 Wkly. Rep. 584;
Winchester v. Mid-Hants R. Co., L. R. 5
Eq. 17, 37 L. J. Ch. 64, 17 L. T. Rep. N. S.

161, 16 Wkly. Rep. 72.

45. Allgood V. Merrybent, etc., R. Co., 33
Ch. D. 571, 55 L. J. Ch. 743, 55 L. T. Rep.
N. S. 835, 35 Wkly. Rep. 180 (holding that
the court will on default in payment, and
where the land is unsalable, grant an injunc-
tion to restrain the railroad company from
running trains over the road and from eon-
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this remedy renders the land useless to both parties, it ordinarily will not be granted,

until a sale, or at least until all reasonable efforts have been made to sell the land."

e. Liens For Rolling Stock Furnished. The validity and effect of a lien for

rolling stock furnished to a railroad company under a contract of sale reserving

title depends upon its compUance with the statutory requirements, such as

recordation within a specified time.*'

f. Liens For Loans or Advances. A person making advances or loans to a
railroad company upon its request or promise may be entitled to a lien on its

property therefor,** particularly where they are made on the faith of a bond and
mortgage.*" Where, under an arrangement scaling down a railroad company's
indebtedness, a creditor surrenders his bonds and receives new ones for all except
a small portion of the reduced indebtedness to him, he is entitled to a lien equal
to that of other bond and mortgage creditors for the whole amount due him.^"

But an agreement by a railroad company to prefer its bondholders in the

disposition of a certain fxmd gives them no lien on such fund.^^

tinuing in possession of the land) ; Win-
chester V. Mid-Hants R. Co., L. R. 5 Eq.
17, 37 L. J. Ch. 64, 17 L. T. Rep. N. S. 161,

16 Wkly. Rep. 72. See Cosens v. Bagnor
R. Co., L. R. 1 Ch. 594, Vl Jur. N. S. 738,

36 L. J. Ch. 104, 15 L. T. Rep. N. S. 168,

14 Wkly. Rep. 1002.

46. Munns v. Isle of Wight R. Co., L. R. 5
C h. 414, 39 L. J. Ch. 522, 23 L. T. Rep. N. S.

96, 18 Wkly. Rep. 781 [reversing L. R. 8

Eq. 653, 17 Wkly. Rep. 1081] (holding an
injunction until a sale not the proper form
of relief, as it would make tlie land useless

to both parties) ; Bell r. Northampton, etc.,

P.. Co., L. R. 2 Ch. 100, 36 L. J. Ch. 319,

15 L. T. Rep. N. S. 169, 15 Wkly. Rep. 27;
Lycett V. Stafford, etc., R. Co., L. R. 13 Eq.
261, 41 L. J. Ch. 474, 25 L. T. Rep. N. S.

870; Williams v. Aylesbury, etc., R. Co.,

28 L. T. Rep. N. S. 547, 21 Wkly. Rep. 819
(holding that an injunction to restrain the

company from using the land ought not to

be awarded, at all events until after an-

other attempt had been made to sell the

land) ; Keane v. Athenry, etc., R. Co., 19

Wkly. Rep. 43, 318.

47. Newgass v. Atlantic, etc., R. Co., 56
Fed. 676, construing Va. Code, § 2462, which
provides that a conditional sale of rolling

stock to a railroad company where legal

title is reserved to the vendor until the pur-

chase-money is paid shall be void as to

creditors and bona fide purchasers of the

vendee unless the contract is recorded as

therein required and " each locomotive and
car be plainly and permanently marked with
the name of the vendor on both sides thereof

followed by the word ' cwner.'

"

Contract by foreign corporations.— Ga.

Laws (1889), p. 188, invalidating contracts

for the sale of rolling stock made, or to be

made, to the owner or operator of a rail-

way within the. state of Georgia, with reser-

vation of title and requiring such contracts

to be recorded within six months after execu-

tion, has no application to such a contract

made before the passage of such act by two

foreign corporations outside of the state, for

the sale of rolling stock to be used within

the state. Central Trust Co. V. Marietta,

etc., R. Co., 48 Fed. 865, 1 C. C. A. 130.
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A lien for rolling stock reserved by con-

tract under Va. Code, § 2462, is in no wise
inconsistent with the existence of a lien

under section 4025, which gives to all who
furnish supplies necessary to the operation

of a railway " a prior lien on the franchise,

gross earnings, and all the real and personal
property " of the road upon condition that

the claim be recorded as required by section

2486. Newgass v. Atlantic, etc., R. Co., 56

Fed. 676.
48. Farmers' L. & T. Co. i'. Stuttgart, 92

Fed. 246 (holding that the payment of taxes

at the request of the company will create such
a lien) ; Badgerow r. Manhattan Trust Co., 64
Fed. 931 (holding that the fact that com-
plainants and others subscribed to a fund
for the construction of a railroad, on an
agreement by defendant that certain bonds
should be set apart for and delivered to them,
is probably sufficient to establish an equitable

lien in complainants' favor).
One loaning money to a company owning

all the stock of a railroad company cannot,
as a party to an equitable proceeding against

the railroad company alone, be allowed, by
virtue of his right as an alleged creditor of

the railroad company, payment of the loan
out of earnings of such company which came
into the hands of tlie receiver while the road
was being operated by him, although the re-

ceiver had previously used portions of such
earnings in paying interest to the bond-
holders secured by the mortgage, and in mak-
ing betterments and improvements on the
railroad property which largely increased •

the value of the bondholders' security. Macon
Exch. Bank v. Macon Constr. Co., 97 Ga. 1,

25 S. E. 326, 33 L. R. A. 800.
49. Porter v. Pittsburg Bessemer Steel Co.,

120 U. S. 649, 7 S. Ct. 741, 30 L. ed. 830,
122 U. S. 267, 7 S. Ct. 1206, 30 L. ed. 1210,
holding this to be true in respect to a
hona fide holder for value of such bonds for
the amount of the loan made thereon. See
also U. S. Trust Co. v. Western Contract Co.,
81 Fed. 454, 26 C. C. A. 472.

50. Blair v. St. Louis, etc., R. Co., 23 Fed.
524.

51. Newby v. Oregon Cent. R. Co., 18 Fed.
Cas. No. 10,144, Deady 609.
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g. Liens For Damages. A grantor of property to a railroad company for

a right of way is entitled to a lien for damages caused by a breach of the contract

contained in the instrument conveying such property, as in failing to construct

the road in the manner agreed upon; ^^ such as for damages caused by its failure

to fence and build crossings along or over the right of way according to agree-

ment; °' although a failure to build fences as agreed upon does not entitle such
owner to a hen for a trespass outside the right of way,^^ or for damages caused by
negligent constniction of the road.^" It has been held that this lien is confined

to that portion of the road covered by the contract.''" Under some statutes a

person is entitled to a lien for any loss or damage to the person or property sus-

tained from a railroad upon his compliance with the statutory requirements.^'

h. Liens For Public Aid Granted— (i) In General. Where the federal or

state government grants aid to a railroad company by guaranteeing its bonds or

by authorizing an issuance of federal, state, or county bonds in aid of the company,
it does not thereby acquire a lien on the property of the railroad company,^' unless

the statute authorizing such guaranty or issue expressly provides for such a lien,^"

52. Dayton, etc., R. Co. v. Lewton, 20 Ohio
St. 401 (liolding such a grantor entitled to

an equitable lien for damages caused by the

non-construction of cattle-guards at cross-

ings in compliance witli tlie contract) ; Levy
r. Tatum, (Tex. Civ. App. 1897) 43 S. W.
941. See also Crosby v. Morristown, etc., R.

Co., (Tenn. Ch. App. 1897) 42 S. W. 507.

53. Hull V. Chicago, etc., R. Co., 65 Iowa
713, 22 N. W. 940; Davies v. St. Louis, etc.,

R. Co., 56 Iowa 192, 9 N. W. 117; Varner
V. St. Loviis, etc., R. Co., 55 Iowa 677, 8

N. W. 634.

54. Hull V. Chicago, etc., R. Co., 65 Iowa
713,. 22 N. W. 940.

55. Hull V. Chicago, etc., R. Co., 65 Iowa
713, 22 N. W. 940; Tolle v. Owensboro, et3.,

R. Co., Ill Ky. 623, 64 S. W. 455, 23 Ky.
L. Rep. 864, holding that no lien exists upon
a railroad for damages recovered by tempo-
rary injuries resulting from negligence in the

construction of the road, as from the negli-

gent failure to construct a sufficient culvert

under an embankment.
56. Davies v. St. Louis, etc.^ R. Co., 56

Iowa 192, 9 N. W. 117; Varner v. St. Louis,

etc., R. Co., 55 Iowa 677, 8 N. W. 634.

57. Kansas City Southern R. Co. v. King,
74 Ark. 366, 85 S. W. 1131 (construing

Kirby Dig. §§ 6661-6663); Winter v. Iowa
Cent. R. Co., Ill Iowa 342, 82 N. W. 760

(holding, however, that under Code (1873),

§ 1309, making a judgment against a rail-

road company for injuries a lien on the

property of the corporation situated in the

county where the judgment is obtained,

such judgment is not a lien on the property

where it is afterward reversed and the prop-

erty sold before the recovery of a second

judgment) ; State Trust Co. v. Kansas City,

etc., R. Co., 115 Fed. 367 (holding that

Sandels & H. Dig. Ark. § 6251, wag not re-

pealed by the act of March 31, 1899, in so far

as rights previously accrued are concerned).
Tenn. St. (Milliken & V. Code, § 1271),

declaring that no railroad company shall

have power to give a mortgage which shall

be valid against judgments and decrees for

damages occasioned to persons or property

in the operation of the road, dees not create

any lien in favor of such claims but merely
postpones tlie mortgage to them; and hence
a purchaser at a foreclosure sa]e takes the

properly free from liability for such claims,

unless they have become liens by contract

or some legal proceeding. Baltimore Trust,

etc., Co. I . Hofstetter, 85 Fed. 75, 29 C. C. A.
35. Thus a judgment for personal injuries,

rendered pending a general creditors' suit

to wind up the affairs of the company, and
in which a receiver was appointed, and
the property sold, and notice to present
claims published, is not a lien on the assets

of the company which can be enforced
against a purchaser at the receiver's sale.

Barnett v. East Tennessee, etc., R. Co., (Ch.

App. 1898) 48 S. W. 817.
Personal judgment.— A lien created by

Kirby Dig. §§ 6661-6663, in favor of persons
sustaining loss or damage to person or prop-
erty, against railroads causing such loss or

damage, does not entitle a person injured to

a personal judgment against a purchaser of

the railroad subject to the lien where such
purchaser is not otherwise liable on the
claim. Kansas City Southern R. Co. v. King,
74 Ark. 366, 85 S. W. 1131.

58. McKittrick v. Arkansas Cent. R. Co.,

152 U. S. 473, 14 S. Ct. 661, 38 L. ed. 518,
holding that Ark. Acts, July 21, 1868, and
April 10, 1869, did not create a lien on the
property of a railroad company for whose
benefit state bonds were issued, and that
neither the state nor its bondholders were
entitled to sequestration of the income and
revenue arising from the property in the
hands of the purchasers thereof under fore-

closure of mortgage.
59. Colt V. Barnes, 64 Ala. 108; Gibbes v.

Greenville, etc., R. Co., 13 S. C. 228; McGraw
1). Memphis, etc., R. Co., 5 Coldw. (Tenn.)

434; Wil=on r. Bovce, 92 U. S. 320, 23 L.

ed. 608 ; Cincinnati v. Morgan, 3 Wall. (U. S.)

275, 18 L. ed. 146 (holding that to acquire

such a lien upon the corpus of the road, as

against all mortgages and encumbrancers, it

is necessary that the statute express in

terms not doubtful the intention to give a

[VIII, A, 6, h, (I)]
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or the terms of the statute are such as clearly show an intention that such a lien

should be created.™

(ii) Nature and Extent of Lien. The nature and extent of such a
lien depends upon the wording of the statute under which it arises."* Such a
lien ordinarily operates as a specific appropriation of the property of the company
to the payment of the bonds, on default of principal and interest; ^ and is not

restricted to the portion of the road then finished, or to the property then owned
by the company, but extends to the entire road, its franchises and all the property
then belonging to it or afterward acquired.^

(ill) Persons Entitled to Benefit of Lien. "VMiere bonds are issued

by a state in aid of a railroad company, such bonds become the debt of the state

and the statutory Hen in its favor does not inure to the benefit of bona fide holders

of such bonds,"* unless the terms of the statute extend such lien to them; °^ nor

does an indorsement by a railroad company of such bonds give a Hen to holders

thereof. °° But on the other hand it is held that since a creditor is entitled to aU
securities or franchises which the surety may receive from the principal debtor,

the statutory Hen arising upon an indorsement of raUroad bonds by the state

lien) ; Wilson v. Ward's Lumber Co., 67
Fed. 674; Knevals -v. Florida Cent., etc., R.
Co., 66 Fed. 224, 13 C. C. A. 410. See
Tompkins r. Little Rock, etc., R. Co., 125

U. S. 109, 8 S. Ct. 762, 31 L. ed. 615 [affirm-

ing 18 Fed. 344, 5 McCrary 597, and re-

versing 21 Fed. 370, 15 Fed. 6].

60. Ketehum v. St. Louis, 101 U. S. 306,

25 L. ed. 999 (holding that Mo. Act, Jan. 7,

1865, authorizing the county of St. Louis to

issue its bonds for a. certain amount to aid

in the construction of a certain railroad and
providing that the fund commissioners of the

railroad company, or the person having the

custodv of its bonds should, every month
after issuance of such bonds, pay to the
county out of the earnings of the railroad,

a certain sum to meet the interest on the
bonds, created on its acceptance by the com-
pany and the county, an equitable lien or

charge in favor of the county on the earn-

ings of the railroad to the extent necessary

to meet the interest on the bonds as it ac-

crued) ; U. S. V. Kansas Pac. R. Co., 99

U. S. 455, 25 L. ed. 289; U. S. v. Central

Pac. R. Co., 99 XT. S. 449, 25 L. ed. 287
[reversing 25 Fed. Cas. No. 14,763, 4 Sawy.
341].
Where state bonds so issued are void, they

do not create a lien on railroad property in

favor of the state. Tompkins v. little Rock,
etc., R. Co., 125 U. S. 109, 8 S. Ct. 762, 31

L. ed. 615 [affirming 18 Fed. 344, 5 Mc-
Crarv 597, and reversing 21 Fed. 370, 15

Fed. "6].

61. Forrest v. Luddington, 68 Ala. 1 ; U. S.

V. Kansas Pac. R. Co., 99 U. S. 455, 25 L.

ed. 289, holding that bonds granted by the

United States to the Kansas Pacific Railroad
Company under the act of July 1, 1862

(12 U. S. St. at L. 489), are not a lien on,

nor is the company liable for five per cent

of the net earnings of, that portion of its

road west of the one-hundredth meridian.

Moneys earned by a railroad company in

Working its road are not comprehended
within the lien arising under Tenn. Act, Feb.

11, 1862, c. 151, authorizing the issue and
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loan of bonds of the state to the Memphis
and Ohio Railroad Company and investing

the state with a lien upon that property.

McGraw v. Memphis, etc., R. Co., 5 Coldw.
(Tenn.) 434.

63. Forrest v. Luddington, 68 Ala. 1, hold-

ing this to be true where a state indorses

the bonds of a railroad company and takes

a lien on the road and equipment as a secur-

ity for the payment of the bonds.

63. Colt V. Barnes, 64 Ala. 108 (under

Ala. Act, Feb. 21, 1870) ; Wilson v. Beck-

with, 140 Mo. 359, 41 S. W. 985 [overruling

Wilson V. Beckwith, 117 Mo. 61, 22 S. 'W.

639] ; Whitehead v. Vineyard, 50 Mo. 30
(holding that a lien of the state upon the

Iron Mountain Railroad Lands created by
Sess. Act (1851), p. 266, embraces lands

acquired by the road after the creation of

the lien) ; Wilson v. Boyce, 92 U. S. 320, 23

L. ed. 60S [affirming 30 Fed. Cas. No.
17,793, 2 Dill. 539] ("holding that the lien

of the state under the Missouri act of March
3, 1857, extended to lands which had before
that time been granted by congress to aid
in the construction of the road, and by the
state to the railroad company and that
the lien of the state was not confined to the
road and such property immediately con-

nected with the road as was necessary for
its operation) ; Wilson v. Ward Lumber Co.,

67 Fed. 674.

64. McKittrick v. Arkansas Cent. R. Co.,

152 U. S. 473, 14 S. Ct. 6G1. 38 L. ed. 518;
Tompkins r. Little Rock, etc., R. Co., 125
U. S. 109, 8 S. Ct. 762, 31 L. ed. 615 [affirm-
ing 18 Fed. 344, 5 McCrary 597, and re-

versing 21 Fed. 370, 15 Fed. 6]; Stevens v.

Louisville, etc., R. Co., 3 Fed. 673, 2 Flipp.
715.

65. Florida Cent. R. Co. v. Schutte, 103
XT. S. 118, 26 L. ed. 327.
66. McKittrick (-. Arkansas Cent. R. Co.,

152 U. S. 473, 14 S. Ct. 661, 38 L. ed. 518,
holding also that such indorsement does not
prevent the company from giving a mort-
gage of its property to secure bonds it may
issue.
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is a security for the payment of the indorsed bonds and operates as a specific

appropriation of the property and franchises of the railroad company to their

payment which the bondholders may enforce whenever default shall be made
by the company in the payment of the principal or interest.'' The summary
remedies given by statute for the enforcement of the liens of the state to secure

it against loss by reason of its indorsement of the bonds of a railroad company
can only be exercised by the state;"* but where the state has failed to exercise

such remedies and disclaims its Uabihty for the indorsed bonds, such statutes

afford no obstacle to a resort to a court of equity by the bondholders for the enforce-

ment of the statutory lien for their benefit,"" and the fact that the state cannot be
made a party to the suit, no relief being asked against it, does not affect the juris-

diction of the court or the equity of the bill.™ Where such bonds, issued in

exchange for railroad bonds secured by a statutory mortgage, are declared invalid,

the holders of the bonds may, in equity, enforce the mortgage for their own benefit. ''

i. Liens For Labor or Supplies '^ — (i) In General. Independently of

statute, a person selhng goods to a railroad company may have a lien thereon for

the unpaid purchase-money so long as he retains actual or constructive control

of the goods; '^ or an equitable hen for services or supphes furnished may arise

by virtue of the contract between the railroad company and the party furnishing

them.'* In most jurisdictions, however, statutes have been enacted which give

to every mechanic, builder, artisan, workman, or other person who shall do or
perform any work or labor upon or furnish any materials, machinery, fixtures,

or other things toward the equipment or to facilitate the operation of a railroad

a paramount lien therefor on the road-bed and other property of the company.'^

67. Morton v. New Orleans, etc., R., etc.,

Co., 79 Ala. 590; Gilman v. New Orleans,
etc., R. Co., 72 Ala. 566 ; Forrest v. Ludding-
ton, 68 Ala. 1 (holding this to be true, al-

though the governor of the state is directed

by the statute to file a bill for the fore-

closure on default of the payment of the

bonds) ; Gibbes v. Greenville, etc., R. Co.,

13 S. C. 228; Hand v. Savannah, etc., R.
Co., 12 S. C. 314.

68. Forrest v. Luddington, 68 Ala. 1.

69. Forrest v. Luddington, 68 Ala. 1.

70. Forrest v. Luddington, 68 Ala. 1.

71. Western Div. Western North Carolina

R. Co. V. Drew, 29 Fed. Cas. No. 17,434, 3

Woods 691.
72. Liability for work, labor, or materials

used in the construction of the road in gen-
eral see supra, VI, I.

Priority of liens for labor and supplies see

infra, VIII. A, 9, g.

73. Ware River R. Co. v. Vibbard, 114
Mass. 447. See also, generally, Sales.

74. Denison, etc., R. Co. v. Raney-Alton
Mercantile Co., 3 Indian Terr. 104, 53 S. W.
496 (to the extent that the supplies bettered

the property of the company) ; Fidelity Ins.,

etc., Co. V. Shenandoah Valley R. Co., 33
W. Va. 761, 11 S. E. 58; Dillon v. Barnard,
21 Wall. (U. S.) 430. 22 L. ed. 673 [affirm-

mg 7 Fed. Cas. No. 3,915, Holmes 386],
holding, however, that in order to create an
equitable lien for future services upon par-
ticular funds, there must be in addition to

an express promise by the railroad company
upon which the contractor relies some act of

appropriation on the part of the company
depriving itself of the control of the funds

[30]

and conferring upon the contractor the right
to have them applied to his payment when
the services are rendered or the materials
are furnished. See also Myer v. Dupont, 79
Ky. 416.

75. Midland Valley R. Co. v. Moran Bolt,
etc., Mfg. Co., 80 Ark. 399, 97 S. W. 679;
Tucker v. St. Louis, etc., R. Co., 59 Ark.
81, 26 S. W. 375; Herrin v. Warren, 61 Miss.
509 (construing Acts (1882), p. 115, and
Code, § 1379); Luttrell v. Knoxville, etc.,

R. Co., (Tenn. 1907) 105 S. W. 565 (con-
struing Acts (1883), c. 220, § 3, as amended
by Acts (1891), c. 98, § 1) ; Fox v. Seal, 22
Wall. (U. S.) 424, 22 L. ed. 774; Central
Trust Co. V. Richmond, etc., R. Co., 68 Fed.
90, 15 C. C. A. 273, 41 L. R. A. 458 [affirmed
in 68 Fed. 105, 15 C. C. A. 289, 34 L. R. A.
625]. And see the statutes of the several
states.

A constitutional provision requiring the
legislature to jjass laws to protect laborers
on railroads, etc., does not impose any lien
on the road-bed and franchise of a railroad
company for labor and materials furnished
thereto, nor does it require the legislature to
do so. Central, etc., R. Co. v. Henning, 52
Tex. 466; Tyler Tap R. Co. v. Driscol, 52
Tex. 13.

Repeal of statute.— Oreg. Laws (1889),
p. 75, giving railroad subcontractors, ma-
terialmen, and laborers a lien, supersedes,

and by implication repeals the prior Me-
chanics' Lien Law as applied to railroads.

Ban V. Columbia Southern R. Co., 109 Fed.
499.

Consistency of liens.—A contract under
which cars are furnished to a railroad com-

[VIII, A. 6, 1, (I)]
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The intent and object of such statutes is to protect laborers and persons furnish-

ing materials for the construction and repair of railroads/" and to give a security

for the debt.'' The existence and extent of such lien therefore, being in derogation
of the common law, must depend wholly upon the provisions of the statute,'*

which must be stiictly construed in respect at least to the ascertainment of the rights

of the parties entitled; '" although where the Hen has once attached the statute

should be liberally construed as to its remedial part.*" And since the statute

itself fixes the Umit beyond wliich the right to a lien does not exist,*' and pre-

supposes a right of action in the party claiming the lien, the lien is not intended to

confer a right of action where none existed without it.*^ Nor does the hen exist

for claims not provided for by the statute,** such as for damages arising from a
breach of contract.** But where the statute appUes, a debt in whatever shape
it may be has the benefit of the hen given by the statute,*' and may be enforced

against a purchaser of the railroad within the time Hmited by statute for its

enforcement, although such purchaser's title was acquired without notice of the

lien.**

(ii) Retroactive Effect of Statutory Provisions. Ordinarily such
a statute relates only to the labor and materials furnished after its passage and
gives no right to a hen for labor and materials furnished before it was enacted.*' It

does not give a hen for labor or suppHes furnished under a contract executed

prior to its passage,** although the labor or materials were furnished after the

statute took effect.*" But it has been held that, although the contract is entered

into prior to the passage of such a statute, if the property subject to such Hen
was not in existence when the statute was enacted, but only comes into existence

afterward by labor and suppHes furnished under the contract, the party furnishing

pany and providing for payment of the pur-
chase-money in monthly instalments with
the right in the vendor on default to take
possession of the cars and sell, returning
any surplus after payment of outstanding
notes to the vendee, is not inconsistent with
his lien for supplies under the statute and
the fact that such vendor puts his name
on the ears as owner and records the con-

tract as required in the case of conditional

sales, does not amount to a waiver of his

statutory lien for supplies. Newgass v. At-
lantic, etc., R. Co., 56 Fed. 676.

76. Dudley v. Toledo, etc., R. Co., 65 Mich.
655, 32 N. W. 884.

77. Cincinnati, etc., E. Co. v. Shera, 36
Ind. App. 315, 73 N. E. 293.

78. St. Johns, etc., R. Co. v. Bartola, 28
Fla. 82, 9 So. 853; Midland R. Co. v. Wil-
cox, 122 Ind. 84, 23 N. E. 506; Cincinnati,

etc., R. Co. '\ Shera, 36 Ind. App. 315, 73

N. E. 293; Noll v. Cumberland Plateau R.

Co., 112 Tenn. 140, 79 S. W. 380; Laidlaw
V. Portland, etc., E. Co., 42 Wash. 292, 84

Pae. 855, construing Acts (1893), p. 32, c. 24,

§ 1.

79. Tucker v. St. Louis, etc., R. Co., 59

Ark. 81, 26 S. W. 375; Cincinnati, etc., R.

Co. V. Shera, 36 Ind. App. 315, 73 N. E. 293;
Cleburne Nat. Bank v. Gulf, etc., R. Co., 95

Tex. 176, 66 S. W. 203.

80. Tucker v. St. Louis, etc., R. Co., 59

Ark. 81, 26 S. W. 375; Cincinnati, etc., R.

Co. V. Shera, 36 Ind. App. 315, 73 N. E. 293.

81. Tucker v. St. Louis, etc., R. Co., 59

Ark. 81, 26 S. W. 375.

82. Tucker v. St. Louis, etc., R. Co., 59

Ark. 81, 26 S. W. 375.

[VIII, A, 6, i, (1)1

83. St. Johns, etc., R. Co. v. Bartola, 28
Fla. 82, 9 So. 853; Cleburne Nat. Bank v.

Gulf, etc., E. Co., 95 Tex. 176, 66 S. W. 203,

holding that Rev. St. art. 3312, giving to

mechanics, laborers, and operatives who per-

form labor in the construction of any rail-

road a lien " on such railroad and its equip-

ments," does not give a lien to mechanics
and laborers performing labor in the erec-

tion of macliine-shops, work-shops, round-
houses, etc., on land belonging to the com-
pany and adjoining its right of way.

84. St. Johns, etc., E. Co. v. Bartola, 28

Fla. 82, 9 So. 853.

85. Fox V. Seal, 22 Wall. (U. S.) 424, 22
L. ed. 774, holding that under a general reso-

lution in the Pennsylvania act of Jan. 21,

1843, prohibiting railroad companies and
similar corporations from mortgaging or
transferring their property so as to defeat

laborers employed in the construction of

work, the lien of such laborers is not merged
in any judgment by the contractor against
the company for his debt, or by any pro-

ceedinas upon such judgment.
86. Brown v. Buck, 54 Ark. 453, 16 S. W.

195.

87. Arbuckle v. Illinois Midland E. Co., 81
111. 429.

'88. Choctaw, etc., R. Co. v. Speer Hard-
ware Co., 71 Ark. 126, 71 S. W. 267; Choc-
taw, etc., R. Co. ('. Sullivan, 70 Ark. 262,
68 S. W. 495 (holding that the contract is

governed by the law in force at the time of
its execution) ; Parker i\ Massachusetts R.
Co., 115 Mass. 580.

89. Parker v. Massachusetts E. Co., 115
Mass. 580.
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such labor and supplies is entitled to a lien under the statute, and that such
appUcation of the statute invades no right of property.""

(in) Application of General Mechanics' Lien Law. As a rule the

general mechanics' hen laws do not apply to railroads; "^ and although a statute

may expressly provide for such liens on a railroad,"^ or its language or intent may
clearly include railroads,"^ such construction will not be put upon a general

mechanics' hen law unless the language of the statute clearly requires it to be
done."*

(iv) Nature and Purpose of Labor, Material, or Expenditure.
The right to such a lien rests upon the theory that the labor or materials have
gone into the building of the road and to that extent added to its value, and
therefore a hen for such labor and material should be given to him who does the

one or fui'nishes the other; ^ and beyond this the statute should never be carried

unless imperatively demanded by the language used."" Accordingly the right

to such a hen is ordinarily restricted to claims for labor performed or materials

furnished for use in the construction or repair of the road," or which, although

90. Knoxville, etc., R. Co. v. Hoge, 26
S. W. 534, 16 Ky. L. Rep. 9.

91. Arkansas.— Dano v. Mississippi, etc.,

R. Co., 27 Avk. 564.
Missouri.— Dunn v. North Missouri R. Co.,

24 Mo. 493.

Ohio.— Rutherfoord v. Cincinnati, etc., R.
Co., 35 Ohio St. 559 [affi/rming 5 Ohio Dec.
(Reprint) 584, 6 Am. L. Rec. 758], holding
that Act (1877), § 1 [74 Ohio L. p. 168],
giving a mechanic's lien on " any liouse, mill,

manufactory, or other building or appurte-
nance, fixture, bridge, or other structure,"
etc., for labor performed and machinery or
materials furnished by the contractor " for

erecting, altering, repairing or removing"
the same, does not authorize such a lien
upon a railroad.

Texas.— Central, etc., R. Co. v. Henning,
52 Tex. 466; Tyler Tap R. Co. v. Driscol, 52
Tex. 13.

United States.— Buncombe County v. Tom-
mey, 115 U. S. 122, 5 S. Ct. 626, 29 L. ed.

308 [construing N. C. Act, March 28, 1870
(Pub. Laws, c. 206, p. 263)]; Cleveland,
etq., R. Co. v. Knickerbocker Trust Co., 86
Fed. 73; Pennsylvania Steel Co. v. J. E.
Potts Salt, itc, Co., 63 Fed. 11, 11 C. C. A.
11; Industrial, etc.. Guaranty Co. v. Electri-

cal Supply Co., 58 Fed. 732, 7 C. C. A. 471
(holding that the General Lien Law of Ohio
(Rev. St. § 3184, as amended by the act of

April 15, 1889) gives no right to a lien

upon a railroad for material used in and
for its construction.

See also Mechanics' Liens, 27 Cyc. 26.

The specific requirements for a mechanic's
lien do not apply to the statute providing for

liens upon railroads, but the general prin-

ciples applicable to liens, when not modified
by statute, do apply. Atlantic Dynamite Co.

V Baltimore, etc., R. Co., 101 111. App. 13.

A lien upon a railroad bridge for work per-
formed and material furnished cannot be ob-
tained, in Ohio, under the ordinary me-
chanics' law, but must be obtained under
the act of April 10, 1884, known as the Rail-

road Lien Law. Cleveland, etc., R. Co. v.

Knickerbocker Trust Co., 86 Fed. 73. But

see Bowman v. Springfield, etc., R. Co., 1

Ohio Cir. Ct. 64, 1 Ohio Cir. Dec. 39.

93. Schaghticoke Powder Co. v. Greenwich,

etc., R. Co., 183 N. Y. 306, 70 N. E. 153, 11 Am.
St. Rep. 751, 2 L. R. A. N. S. 288, holding

that Laws (1897), c. 418, §§ 2, 3, authoriz-

ing a mechanic's lien and providing that the

term "real property" shall include in ad-

dition, all bridges, and trestle work, and
structures connected therewith, erected for

the use of a railroad, places such structures

in the category of real property, so that a
lien may be acquired against a railroad com-
pany for materials furnished in the construc-

tion of its road. And see the statutes of

the several states.

93. Buncombe County v. Tommey, 115 U. S.

122, 5 S. Ct. 026, 29 L. ed. 308; Ban v. Co-

liunbia Southern R. Co., 117 Fed. 21, 54

C. C. A. 407 [reversing 109 Fed. 499] ; Giant
Powder Co. v. Oregon Pac. R. Co., 42 Fed.

470, 8 L. R. A. 700, holding that Oreg. Comp.
Laws (1887), § 3669, which provides for

mechanics' liens upon " any building, wharf,
bridge, ditch, flume, tunnel, fence, machinery,
or aqueduct, or any other structure " author-
izes a lien upon a railroad as properly com-
ing under the head of " other structure."

94. Tyler Tap R. Co. v. Driscol, 52 Tex.

13; Buncombe County v. Tommey, 115 XJ. S.

122, 5 S. Ct. 1186, 29 L. ed. 305; Pennsyl-
vania Steel Co. V. J. E. Potts Salt, etc., Co.,

03 Fed. 11. n C. C. A. 11.

95. Cincinnati, etc., R. Co. v. Shera, 36
Ind. App. 315, 73 N. E. 293; Central Trust
Co. V. Texas, etc., R. Co., 23 Fed. 703.

96. Indiana, etc., R. Co. v. Shera, 36 Ind.

Apn. 315, 73 N. E. 293; Central Trust Co.

r. Texas, etc., R, Co., 23 Fed. 703.

97. St. Louis, etc., R. Co. v. Rogers, 72
Ark. 270, 79 S. W. 794 (holding that it is

necessary under such statute that the serv-

ices be performed for and be beneficial to the

railroad company) ; Dudley v. Toledo, etc.,

R. Co., 65 Mich. 655, 32 N. W. 884; In-

dustrial, etc., Guaranty Co. v. Electrical Sup-
ply Co., 58 Fed. 732, 7 C. C. A. 471 (hold-

ing that the lien cannot be extended to a

claim for furnishing an electric lighting
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not actually incorporated in the road, is necessary for the work.'* The term
"materials," within the meaning of such statute, ordinarily applies only to mate-
rials entering into the construction of the road and thereafter invisible except
as they survive in tangible results, '° such as blasting powder or explosives fur-

nished to a contractor and used in preparing the road-bed; * but it does not apply
to materials which, while used in the doing of the work survive its performance
and remain the property of the owner,^ or which only very remotely enter into

the construction of the road,' such as materials furnished to be used in the erection

of boarding-houses for men and stables for horses; * nor, in the absence of a statutory

provision to that effect, does it apply to teams ^ or tools ° used upon the work; or

plant for hotel premises at the instance of a
railroad company) ; Central Trust Co. v.

Texas, etc., E. Co., 23 Fed. 703.
Digging a well at a stock-yard owned by a

railroad company is " work of any kind in
the construction or repair of a railroad,"
for which the laborer is entitled to a lien

under Lid. Rev. St. (1894) § 72(i5. Wabash
R. Co. V. Achemire, 19 Ind. App. 482, 49
N. E. 835.

Whether the materials were sold to the
railroad company or to its contractor is im-
material if they were used in the construc-

tion of the railroad. Ozark, etc., Cent. E. Co.

V. Jloran Bait., etc., Slfg. Co., 75 Ark. 106,

86 S. W. 848.

98. Dean v. Reynolds, 12 Ind. App. 97, 39
N. E. 763 {work done in grubbing and clear-

ing the right of way essential to the grad-
ing and building of the road) ; Rapauno
Chemical Co. v. Greenfield, etc., R. Co., 59
Mo. App. 6; Andrews r. St. Louis Tunnel R.
Co., 16 Mo. App. 299 \_d,isa'gproving Knapp
V. St. Louis, etc., R. Co., 6 Mo. App.
205].
A contractor who loads ballast belonging

to a railroad company on its cars from pits

located at the end of a spur whence it is

transported and unloaded by the company
upon its road-bed in improving and repair-

ing the same is entitled to a lien under Mo.
Rev. St. (1889) § 6741, giving a lien to

such persons as do the work in improving
or constructing a road-bed, if the contract is

made with the railroad company, its agents,

or contractors. Sweem v. Atchison, etc., R.
Co., 85 Mo. App. 87.

99. Dudley v. Toledo, etc., R. Co., 65 Mich.
655, 32 N. W. 884; Pennsylvania Co. v.

Mehaffey, 75 Ohio St. 432, 80 N. E. 177, 116
Am. St. Eep. 746; Central Trust Co. v.

Texas, etc., R. Co., 27 Fed. 178.

1. Rapauno Chemical Co. v. Greenfield, etc.,

R. Co., 59 Mo. App. 6; Schaghticoke Powder
Co. V. Greenwich, etc., R. Co., 183 N. Y. 306,

76 N. E. 153, 111 Am. St. Rep. 751, 2 L. R. A.
N". S. 288; Luttrell v. Knoxville, etc., R. Co.,

(Tenn. 1907) 105 S. W. 565; Hercules Pow-
der Co. V. Knoxville, etc., R. Co., 113 Tenn.

382, 83 S. W. 354, 106 Am. St. Rep. 836, 67

L. R. A. 487; Giant Powder Co. v. Oregon
Pac. R. Co., 42 Fed. 470, 8 L. E. A. 700.

Compare Indiana Powder Co. v. St. Louis,

etc., R. Co., 116 Mo. App. 364, 92 S. W. 150,

holding that where plaintiff sold blasting

powder to a contractor with which to quarry
rock from his own land to be broken and
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delivered to defendant railroad company, and
the purpose for which and the place where
the rock was to be used, if at all, by the rail-

road company was not stated in the contract,

complainant was not entitled to a lien on
the railroad for the value of the powder so

furnished under Mo. Eev. St. (1889) § 4239.

2. St. Louis, etc., E. Co. v. Love, 74 Ark.
528, 86 S. W. 395; Schaghticoke Powder Co.

V. Greenwich, etc., E. Co., 183 N. Y. 306, 76

N. E. 153, 111 Am. St. Eep. 751, 2 L. R. A.

N. S. 288 ; Texas, etc., R. Co. y. Allen, 1 Tex.

App. Civ. Cas. § 568; Frick v. Norfolk, etc.,

R. Co., 86 Fed. 725, 32 C. 0. A. 31; Central

Trust Co. V. Texas, etc., E. Co., 27 Fed.

178.

Illustrations.— Gasoline, gasoline torches,

and coal oil used for lighting a railroad tun-

nel while in process of construction, packing,

mattocks, cotton waste, electric light supplies,

carts, tools, shovels, spades, blacksmith tools,

wagons, scrapers, plows, machines, machinery,
derricks, derrick crabs, cables, and repairs

for all these, are not lienable, within Tenn.

Acts (1883), c. 220, § 3, as amended by Acts

(1891), c. 98, § 1. Luttrell v. Knoxville,

etc., E. Co., (Tenn. 1907) 105 S. W. 565.

3. Carson v. Shelton, 107 S. W. 793, 32 Ky.
L. Eep. 1083, 15 L. E. A. N. S. 509.

Too remote.— Tableware and commissary
supplies furnished to a subcontractor and
materials furnished to the workmen in part
payment for their labor are not lienable, as

the sense in which they enter into the con-

struction of the road is too remote. Luttrell

V. Knoxville, etc., E. Co., (Tenn. 1907) 105

S. W. 565. Groceries furnished a subcon-
tractor to supply his boarding-house where
he boards his laborers, are not " supplies

"

within Ky. St. (1903) § 2492. Carson v.

Shelton, 107 S. W. 793, 32 Ky. L. Eep. 1083,
15 L. E. A. N. S. 509. See also Ferguson v.

Despo, 8 Ind. App. 523, 34 N. E. 575.
4. Stewart-Chute Lumber Co. v. Missouri

Pac. E. Co., 33 Nebr. 29, 49 N. W. 769, 28
Nebr. 39, 44 N. W. 47; Luttrell «. Knoxville,
etc., E. Co., (Tenn. 1907) 105 S. W. 565.

5. St. Louis, etc., R. Co. x>. Love, 74 Ark.
528, 86 S. W. 395; Dudley v. Toledo, etc.,

E. Co., 65 Mich. 655, 32 N. W. 884; Texas,
etc., E. Co. V. Allen, 1 Tex. App. Civ. Cas.

§ 568.

6. Luttrell »:. Knoxville, etc., E. Co., (Tenn.
1907) 105 S. W. 565; Waters-Pierce Oil Co.

V. U. S., etc.. Trust Co., 44 Tex. Civ. App.
397, 99 S. W. 212; Texas, etc., R. Co. v. Al-
len, 1 Tex. App. Civ. Cas. § 568.
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to medical services rendered,' or clothing or board furnished to laborers; * or

to lubricating or illuminating oil for running the road; " or to food furnished

for teams; '" or to coal consumed in the operation of a steam shovel used by a

contractor." The term "labor" applies to manual labor of persons employed.^^

A lien cannot bs acquired under such a statute for money expended in acquiring

a right of way/* paying salaries or expenses of a construction company/' paying
a commission for guaranteeing a contract of such company/^ or for hiring teams/"
or other legal expenses.'' It is also necessary that, in order that a person may
be entitled to such a lien, the labor and materials be furnished in such a manner
that the railroad company would be liable to pay the contractor or materialman
for them.'* Such lien does not arise where the labor or material is furnished to

a principal contractor in his individual capacity.'"

(v) Dblivery and Use of Materials. The lien for materials furnished

attaches as soon as the materials are delivered,^" regardless of whether they are

actually used in the construction of the road.^' But there can be no Hen for

materials contracted, for and prepared but never delivered.^^ Nor can a con-

tractor have a lien for material lost by his negligence, although the title to it had
passed to the company.^*

7. Newgass v. Atlantic, etc., K. Co., 56
Fed. 676.

8. Dudley v. Toledo, etc., R. Co., 65 Mich.
655, 32 N. W. 884; Newgass !7. Atlantic, etc.,

E. Co., 56 Fed. 676.

9. Waters-Pierce Oil Co. v. U. S., etc.,

Trust Co., 44 Tex. Civ. App. 397, 99 S. W.
212 ; Central Trust Co. v. Texas, etc., R. Co.,

23 Fed. 703.

10. Dudley v. Toledo, etc., E. Co., 65 Mich.
655, 32 N. W. 884; Pennsylvania Co. v.

Mehaffey, 75 Ohio St. 432, 80 N. E. 177, 116
Am. St. Rep. 746, construing Rev. St. §§ 3208,
3211.

11. Cincinnati, etc., R. Co. v. Shera, 36
Ind. App. 315, 73 N. B. 293.

12. Dudley v. Toledo, etc., E. Co., 65 Mich.
655, 32 N. W. 884.

The services of a foreman who superin-

tends and directs laborers in the work of

construction or repair is within a statute
giving " the laborer or other person who
shall perform work or labor " a lien for his

services. St. Louis, etc., R. Co. v. Love, 74
Ark. 528, 86 S. W. 395. See also Ferguson «.

Despo, 8 Ind. App. 523, 34 N. E. 575.

13. Richmond, etc., Constr. Co. v. Rich-
mond, etc., R. Co., 68 Fed. 105, 15 C. C. A.
289, 34 L. R. A. 625.

14. Richmond, etc., Constr. Co. v. Rich-
mond, etc., R. Co., 68 Fed. 105, 15 C. C. A.
289, 34 L. R. A. 625.

15. Richmond, etc., Constr. Co. v. Rich-
mond, etc., R. Co., 68 Fed. 105, 15 C. C. A.
289, 34 L. R. A. 625.

16. St. Louis, etc., R. Co. v. Love, 74 Ark.
528. 86 S. W. 395.

17. Richmond, etc., Constr. Co. v. Rich-
mond, etc., R. Co., 68 Fed. 105, 15 C. C. A.
289, 34 L. R. A. 625.

18. Central Trust Co. r. Bridges, 57 Fed.
753, 6 C. C. A. 539, holding that the fact

that the monejr obtained on a draft given by
a railroad company to its principal con-

tractor for construction of its road was used
by him to pay for the labor and material
will not create a labor or materialman's

lien on the railroad in favor of the holder

of the draft.

Materials furnished to a contractor for,

and used by him in the construction of, a
railroad are to be regarded as furnished to

the railroad company. Heltzell v. Chicago,
' etc., R. Co., 77 Mo. 315.

19. Central Trust Co. v. Bridges, 57 Fed.

753, 6 C. C. A. 539.

20. Stewart-Chute Lumber Co. v. Missouri
Pac. R. Co., 28 Nebr. 39, 44 N. W. 47; Cen-

tral Trust Co. r. Richmond, etc., R. Co., 68
Fed. 90, 15 C. C. A. 273, 41 L. R. A. 458;
Central Trust Co. v. Chicago, etc., R. Co., 54
Fed. 598.

21. Stewart-Chute Lumber Co. v. Jlissouri

Pac. R. Co., 23 Nebr. 39, 44 N. W. 47 (hold-

ing that such lien attaches immediately upon
the furnishing of the material to the sub-

contractor, in good faith by the material-

man, and that it is not necessary to allege

or prove the actual application of such
material to the purpose intended) ; Luttrell
V. Knoxville, etc., R. Co., (Tenn. 1907) 105
S. W. 565 ; Westinghouse Air Brake Co. v.

Kansas City Southern R. Co., 137 Fed. 26,

71 C. C. A. 1 [reversing 128 Fed. 129, 129
Fed. 455] (holding that the furnishing to a,

railroad company of proper materials for

the construction of its road or equipment is

sufficient to sustain a mechanic's lien under
Mo. Rev. St. (1899) § 4239 et seq., without
proof of their application for that purpose)

;

Central Trust Co. v. Chicago, etc., R. Co., 54
Fed. 598.

That only a portion of the material fur-

nished is used will not prevent a lien attach-

ing for the whole amount delivered. Neilson
V. Iowa Eastern R. Co., 51 Iowa 184, 1 N. W.
434, 33 Am. Rep. 124, 51 Iowa 714, 3 N. W.
779.

22. Richmond, etc., Constr. Co. i\ Rich-

mond, etc., R. Co., 68 Fed. 105, 15 C. C. A.
289, 34 L. R. A. 625.

23. Richmond, etc., Constr. Co. v. Rich-

mond, etc., R. Co., 68 Fed. 105, 15 C. C. A.
289, 34 L. E. A. 625.
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(vi) Property Covered by Lien. As a general rule a statutory lien

for labor and materials furnished to a railroad company attaches to the entire

road;^* and cannot be enforced against a separate part of the road,^* although

such part may be all of the road which the lienor constructed or aided to construct.^*

This rule, however, is subject to the modification that the hen extends only to

the completed portion of the road," and not to a projected portion to be completed

thereafter; ^^ but the fact that the road as projected when the labor and materials

are furnished is not fully completed will not defeat the hen.^° Likewise the hen

extends only to the interest in the road of the company by which the laborer

or mechanic is employed.^" Except where the statute provides otherwise,^' such

lien attaches only to real estate,'^ and does not attach to the roUing stock and

24. California.— Cox v. Western Pac. R.
Co., 44 Cal. 18, holding that a, contractor
who grades a section only of the road cannot
file a lien on that section alone.

Georgia.— Farmers' L. & T. Co. v. Candler,
87 Ga. 241, 13 S. E. 560.

Indiana.— Farmers' L. & T. Co. v. Canada,
etc., R. Co., 127 Ind. 250, 26 N. E. 784, 11

L. R. A. 740 (holding that where a lien is

obtained by laborers and materialmen against
a railroad running continuously through sev-

eral counties by filing such a notice as the
law requires in one county, the lien extends
to the proceeds of a sale of the entire road) ;

Midland R. Co. v. Wilcox, 122 Ind. 84, 23
N. E. 506; Louisville, etc., R. Co. v. Boney,
117 Ind. 501, 20 N. E. 432, 3 L. R. A. 435.
Missouri.— Bagnell Timber Co. v. Missouri,

etc., R. Co., 180 Mo. 420, 79 S. W. 1130;
Cranston v. Union Trust Co., 75 Mo. 29.
Mo. Rev. St. (1887) c. 102, art. 4, giving a
lien for labor and material expended in con-
structing a railroad on " the roadbed, sta-

tion houses, depots, bridges, rolling stock,

real estate and improvements of such rail-

road," covers the company's railroad within
the state whatever the stage of its construc-
tion, length of its route, or number of coun-
ties through which it is located and includes
its right of way. Bethune v. Cleveland, etc.,

R. Co., 149 Mo. 587, 51 S. W. 465.

United States.— Central Trust Co. v. Wa-
bash, etc., R. Co., 30 Fed. 332.

See 41 Cent. Dig. tit. "Railroads," § 491.
Compare Adams v. Grand Island, etc., R.

Co., 12 S. D. 424, 81 N. W. 960, 10 S. D.
239, 72 N. W. 577.

That some of the lines of a railroad's sys-
tem have been paying and others not does
not justify a casting of the entire burden of

such lien upon the latter. Central Trust Co.

V. Wabash, etc., R. Co., 30 Fed. 332.

Under the mechanics' lien law of Oregon a
subcontractor who performs work in building

an extension of a railroad may claim and
enforce a lien therefor upon such extension
only, and the fact that he does not include

in ifiis claim the entire road of the company
does not violate any public policy of the state,

or give the company any ground to object

to his claim. Ban h. Columbia Southern R.

Co., 117 Fed. 21, 54 C. C. A. 407 [reversing

109 Fed. 499].

25. Farmers' L. & T. Co. v. Candler, 87

Ga. 241, 13 S. E. 560; Graham v. Mt. Ster-

ling Coalwood Co., 14 Bush (Ky.) 425, 29
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Am. Rep. 412; Cranston v. Union Trust Co.,

75 Mo. 29 (not against so much of the road

only as is benefited by the labor) ; Knapp v.

St. Louis, etc., R. Co., 74 Mo. 374 laffurming

6 Mo. App. 205]. Compare Waters-Pierce Oil

Co. V. U. S., etc.. Trust Co., 44 Tex. Civ.

App. 397, 99 S. W. 212 (holding that under
Const, art. 16, § 37, and Sayles Rev. Civ. St.

art. 3294, the lien attaches only on the par-

ticular building or article made or repaired

with the material furnished) ; Central Trust

Co. V. Georgia Pac. R. Co., 83 Fed. 386 (hold-

ing that if railroad contractors have a lien

under the Mississippi statute superior to an
earlier mortgage such superiority is limited

to the embanicments and structures actually

made by them as distinguished from the land
and right of way )

.

26. Farmers' L. & T. Co. v. Candler, 87 Ga.
241, 13 S. E. 560.

27. Nielson v. Iowa Eastern R. Co., 51
Iowa 184, 1 N. W. 434, 33 Am. Rep. 124,

51 Iowa 714, 3 N. W. 779.

28. Nielson v. Iowa Eastern R. Co., 51

Iowa 184, 1 N. W. 434, 33 Am. Rep. 124,

51 Iowa 714, 3 N. W. 779.

29. Nielson v. Iowa Eastern R. Co., 51
Iowa 184, 1 N. W. 434, 33 Am. Rep. 124,

51 Iowa 714, 3 N. W. 779.

30. Breed v. Nagle, 46 Ga. 112, holding
that the lien given by the act of 1869 to

laborers or mechanics for labor and material
furnished in the construction of a railroad

extends only to the interest in the road of

the company by which the laborer or me-
chanic is employed; and if that company is a

lessee of the railroad the lien extends only
to his interest as such.

31. Brown v. .Buck, 54 Ark. 453, 16 S. W.
195, holding that under the act of March 19,

1887, any one who furnishes materials to
build any railroad is entitled to a lien upon
the road-bed, equipment, or appurtenances of

the road, irrsspeotive of whether it is owned
by an incorporated company, a firm, or indi-

viduals in common.
Under Va. Code, § 2485, one who furnishes

supplies necessary to the operation of a rail-

way has " a prior lien on the franchise, gross
earnings, and on all the real and personal
property " of the road, upon condition that
the claim be recorded as required by section

2486. Newgass v. Atlantic, etc., R. Co., 56
Fed. 676.

32. See Nielson v. Iowa Eastern R. Co., 51

Iowa 714, 3 N. W. 779.
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other movables belonging to the company/^ nor does it attach to the franchise of

the company.^*
(vii) Amount, Commencement, and Duration of Lien. The com-

mencement and duration of such lien is regulated by the statute.°^ Ordinarily

the lien originates as an incipient or inchoate lien with the beginning of the work/"
or with the delivery of the materials," and continues as such until perfected,

in the manner prescribed, such as by the filing of notice,^* or until it is lost by a
failure to comply with such requirements within the prescribed time.^' The
amount of such lien in favor of a person other than the principal contractor under
some statutes is measured by the reasonable value of the labor and materials

furnished regardless of the price agreed upon between the claimant and the con-

tractor,*" and payment to the contractor, after the lien claimant has perfected

his lien by filing notice or otherwise, will not defeat his rights." Under other

statutes, however, the Hen of a subcontractor is limited to the price agreed upon
to be paid by the company to the original contractor,*^ and shall not in any case

33. Nielson v. Iowa Eastern R. Co., 51
Iowa 184, 1 N. W. 434, 33 Am. Rep. 124;
New England Car Spring Co. v. Baltimore,
etc., R. Co., 11 Md. 81, 69 Am. Dec. 181;
Texas, etc., R. Co. v. Allen, 1 Tex. App. Civ.

Gas. § 568.

34. Nielson v. Iowa Eastern R. Co., 51
Iowa 714, 3 N. W. 779; Bethune v. Cleve-
land, etc., R. Co., 149 Mo. 537, 51 S. W. 465.

35. Brown v. Buck, 54 Ark. 453, 16 S. W.
195, holding that the lien under the act of

March 19, 18S7, continues against the owners
of a railroad for the space of one year after
it accrues whether the ownership is acquired
before or after the lien attached. And see

the statutes of the several states.

In Illinois, under Hurd Rev. St. (1899)
c. 82, § 14, relating to railroad liens and
providing that the lien created shall con-

tinue for three months from the time of the
performance of the subcontract, or doing of

the work, or furnishing the material, except
when suit shall be commenced by petition,

where, in a suit by a subcontractor having a
lien to enforce payment upon material fur-

nished the contractor, it appears that the
material was furnished in January, 1900, and
the contractors who were necessary parties

were not made parties until December 19, the
right to the lien is lost, as a suit as to

parties brought in by amendment is begun
only from the time of the amendment. At-
lantic Dynamite Co. v. Baltimore, etc., R. Co.,

101 111. App. 13.

36. St. Louis, etc., R. Co. v. Kerr, 153
111. 182, 38 N. E. 638; Delaware R. Constr.

Co. r. Davenport, etc., R. Co., 46 Iowa 406;
Central Trust Co. v. Richmond, etc., R. Co.,

68 Fed. 90, 15 C. C. A. 273, 41 L. R. A. 458.

37. See supra, VIII, A, 6, i, (v).

38. Central Trust Co. v. Richmond, etc., R.
Co., 68 Fed. 90, 15 C. C. A. 273, 41 L. R. A.
458, construing Barbour & C. St. Ky.
§§ 2492-2495. And see infra, VIII, A, 6,

i, (XI).

The lien of a subcontractor of railroad
work attaches, under the statute, when the
work is commenced, and continues until it

is finished, but the same remains inchoate
Bntil the notice required by the statute is

given. St. Louis, etc., R. Co. v. Kerr, 153
111. 182, 38 N. E. 638.

39. St. Louis, etc., R. Co. v. Kerr, 153 111.

182, 38 N. E. 638 (holding that the provision

in Rev. St. § 57, c. 82, that no subcontractor's
lien " shall attach " until notice shall have
been served as required in that section,

means that the inchoate lien will cease, and
not become a fixed lien, if the notice is not
given) ; Central Trust Co. v. Richmond, etc.,

R. Co., 68 Fed. 90, 15 C. C. A. 273, 41
L. R. A. 458.

40. Morris v. Louisville, etc., R. Co., 123
Ind. 489, 24 N. E. 335; Chapman v. Elgin,
etc., R. Co., 11 Ind. App. 632, 39 N. E. 289.

41. Indiana, etc., R. Co. v. Larrew, 130
Ind. 368, 30 N. B. 517; Central Trust Co. v.

Richmond, 68 Fed. 90, 15 C. C. A. 273, 41
L. R. A. 458.

42. Ban v. Columbia Southern R. Co., 109
Fed. 499, construing Oreg. Law ( 1889 ) , p. 75.

Payments to subcontractors, where their
claims exceed the whole price payable to the
principal contractor, are primarily p.pplicable

to tliat part of their claims which cannot be
secured by their pro rata liens (Central
Trust Co. V. Richmond, etc., R. Co., 68 Fed.
90, 15 C. C. A. 273, 41 L. R. A. 458), and in

the absence of fraud, the fact that a bar-
gain between a contractor and a subcon-
tractor is a hard one is no reason for apply-
ing a different rule (Richmond, etc., Constr.

Co. V. Richmond, etc., R. Co., 68 Fed. 105, 15

C. C. A. 289, 34 L. R. A. 625).
In estimating the value of the contract

price to be paid to a contractor in stock and
bonds for the purpose of limiting the liens

of subcontractors, the market value of such
bonds and stock should be taken (Central
Trust Co. V. Richmond, etc., R. Co., 68 Fed.

90, 15 C. C. A. 273, 41 L. R. A. 458) ; and a
value given to the bonds by the use of the
stock in connection with them may be talcen

into account (Central Trust Co. v. Richmond,
etc., R. Co., 68 Fed. 90, 15 C. C. A. 273, 41
L. R. A. 4581 ; and where the railroad com-
pany has agreed with the contractor to pay
certain interest on such bonds, such interest

should be deducted (Central Trust Co. v.

Richmond, etc., R. Co., supra).
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exceed the amount due from the railroad company to the principal contractor,*' at

the time of the service of notice on the company by the subcontractor," or at

the time the bill of items of the labor and material furnished is furnished to the

company; ^ and if there is nothing due to the lien claimants' contractor at the

time the lien cannot be enforced against the railroad.*" Where there are several

subcontractors entitled to liens, the amount due to the principal contractor should

be apportioned among all of them according to the whole amount of their Uenable

claims, whether actually perfected or not.*'

(viii) Locality of Road and Place of Contract. The right to such

Hen is not confined to one county where the labor or material is furnished in two
or more counties; but it fastens upon the entire and contiauous hue of the road

and may be enforced in any of the coimties through which the road runs.*' Nor
under some statutes is it essential to the enforcement of the lien within a par-

ticular state that the labor be performed or the materials dehvered within that

state.*^

(ix) Contracts Supporting Lien. A contract such as is reqviired to

support a laborer's or mechanic's lien need not be express or in writing, but

may be oral or imphed.^" But such a hen, beiag a creature of the statute,

cannot owe its existence to an agreement alone."

43. Sweem v. Atchison, etc., R. Co., 85 Mo.
App. 87 (holding that the charge of a sub-

contractor suing for a lien must not be
greater than that of the original contractor,

but the railroad company, to secure the pro-

tection of the statute, must interpose such
matter as a defense, and the subcontractor
need not allege or prove that his charge is

not greater than that of his principal) ;

Adams v. Grand Island, etc., R. Co., 10 S. D.

239, 72 N. W. 577, 12 S. D. 424, 81 N. W.
960; Ban ;;. Columbia Southern R. Co., 109

Fed. 499.

44. Coleman v. Oregonian R. Co., 25 Oreg.

286, 35 Pac. 656; Central Trust Co. v.

Bridges, 57 Fed. 753, 6 C. C. A. 539.

45. Dudley v. Toledo, etc., R. Co., 65 Mich.

655, 32 N". W. 884.

46. Nash v. Chicago, etc., R. Co., 62 Iowa
49, 17 N. W. 106; Roland v. Centerville, etc.,

R. Co., 61 Iowa 380, 16 N. W. 355; Congdon,
etc., Hardware Co. v. Grand Island, etc., R.

Co., 14 S. D. 575, 86 N. W. 633 (holding that

where plaintiff who furnished supplies to a
subcontractor fails to file his statements for

a lien within the statutory period, and the

contractor fully pays the subcontractor, the

statute does not entitle plaintiff to a lien

against the railroad, although the company
hais not paid the contractor) ; Central Trust

Co. V. Bridges, 57 Fed. 753, 6 C. C. A. 539.

47. Central Trust Co. v. Richmond, etc., R.

Co., 68 Fed. 90, 15 C. C. A. 273, 41 L. R. A.

458.

48. Midland R. Co. v. Wilcox, 122 Ind. 84,

12 N. E. 506, holding that under the act of

July 18, 1885 (Elliott Suppl. §§ 1699-1704),
providing that the lien shall be on the rail-

road within the "county" in which the labor

and material is performed and furnished, the

legislature did not intend to limit the lien

to a single county, and that where the work
extends into two or more counties it may be

snforced in any one of the counties as to the

entire line of unfinished road.
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49. Thompson v. St. Paul City R. Co., 45

Minn. 13, 47 K. W. 259 (so construing Gen.

St. (1878) c. 90, § 1) ; Carnegie v. Lancaster,

etc., R. Co., 3 Ohio S. & C. PI. Dec. 343, 1

Ohio IST. P. 300 (holding that one furnishing

material for the construction of a railroad

within the state under a contract with the

company or the contractor, by the terms

of which the material is delivered outside of

the state, is entitled to a lien on the road).

Under Mo. St. (Rev. St. (1899) § 4239),
however, providing that persons doing work
or furnishing ties, etc., for a railroad com-

pany shall have a lien on the property of

the company, it is held that a person furnish-

ing ties in another state which are used out-

side of Missouri is not entitled to a lien on

the property of the railroad company in the

state. Bagnell Timber Co. v. Missouri, etc.,

R. Co., 180 Mo. 420, 79 S. W. 1130 [over-

ruling St. Louis Bridge, etc., Co. r. Memphis,
etc., R. Co., 72 Mo. 664].
Under the Arkansas statute (Kirby Dig.

§ 666) » materialman is entitled to a lien

for so much of the material as is furnished

and used in that state. Midland Valley R.
Co. V. Moran Bolt, etc., Mfg. Co., 80 Ark.

399, 97 S. W. 679.

50. Nielsen v. Iowa Eastern R. Co., 51

Iowa 184, 1 N. W. 434, 33 Am. Rep. 124,

holding this to be true under Rev. St. § 1846,

giving a mechanic's lien for material fur-

nished " under or by virtue of a contract."

51. Texas, etc., R. Co. v. MeCaughey, 62

Tex. 271 (holding that an agreement to

which the laborer is not a party made be-

tween a railroad company and a contractor

that board furnished the laborer by the con-

tractor shall be deducted from his wages and
constitute a lien upon the property of the

company does not give a contractor a
laborer's lien) ; Gulf, etc., R. Co. v. Winder,
26 Tex. Civ. App. 263, 63 S. W. 1043 (hold-

ing that the fact that the railroad company's
contract with a construction company for
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(x) PERSONS Entitled to Liens — (a) In General. The persons entitled

to claim a statutory lien for labor done or material furnished depends upon the

wording of the particular statute under which the lien is claimed,^^ and unless

the claimant is within the class designated by the statutory provision under which
he claims a lien, he is not entitled to such Uen.^ Some statutes extend to con-

tractors and subcontractors furnishing work and labor as well as to those actually

performing labor.^" Under other statutory provisions, however, a distinction is

clearly marked between those who contract for labor and material and the persons

who actually perform labor and actually furnish material; ^^ some of the pro-

visions of such statutes extending only to laborers or mechanics who actually do
the work or furnish the material,^" and not to a contractor or subcontractor who
merely furnishes labor or materials and does not perform any labor or work per-

sonally.^' Under some statutes no one is entitled to a lien unless his contract is

directly with the railroad company,''^ or unless there is some privity between
him and the railroad company,^" even though the labor or supplies furnished

inure to the benefit of the company."" A mere creditor of one entitled to such a

lien has no right to the hen, although money loaned by him may have been used

to furnish the materials suppUed to the railroad company. °'-

(b) Who Are Contractors. A contractor within the meaning of a statutory

provision giving such hen to contractors is one who furnishes labor or materials

under a contract directly with the railroad company or through a duly authorized

officer or agent. °^

work done in the construction of its road-

bed provided that payment therefor was not
to be made until the bonds of the railroad

company were " sold or hypothecated " does

not affect the right of laborers to a lien given
by Rev. St. arts. 3312, 3313, where such pro-

vision is not contained in the contract be-

tween such laborers and the construction

company )

.

52. See Van Frank v. St. Louis, etc., R.
Co., 93 Mo. App. 412, 67 S. W. 688.

Under Mo. Rev. St. (1889) § 6741, and
Rev. St. (1899) § 4239, providing that "all
persons " performing any work or furnishing
any material under contract with the rail-

road company in constructing or improving
the road, bridges, etc., of such company, shall

have a lien therefor on the railroad property,

a civil engineer who surveyed and staked
out a railroad and then superintended the

building of the road is entitled to a lien for

his salary (Van Frank v. St. Louis, etc., R.
Co., 93 Mo. App. 412, 67 S. W. 688), as is

also a foreman, for his wages, who directs

the work of laborers in improving a railroad

(Sweem v. Atchison, etc., R. Co., 85 Mo. App.
87).

53. Tucker v. St. Louis, etc., R. Co., 59
Ark. 81. 26 S. W. 375; Templin v. Chicago,
etc., R. Co., 73 Iowa 548, 35 N. W. 634.
The general superintendent of a railroad

and a construction company, working on a
salary, has no lien for services rendered while
the company was constructing the road, he
not being a mechanic or a contractor within
the lien law. McDonald V. Charleston, etc.,

R. Co., 93 Tenn. 281, 24 S. W. 252.
54. Couper v. Gaboury, 69 Fed. 7, 16

C. C. A. 112, construing the Florida act of
June 3, 1887.
55. Savannah, etc., R. Co. v. Callahan, 49

Ga. 506 ; Chicago, etc., R. Co. v. Sturgis, 4-1

Mich. 538, 7 N. W. 213.
56. Ozark, etc., R. Co. v. Moran Bolt, etc.,

Co., 75 Ark. 106, 86 S. W. 848; St. Louis,

etc., R. Co. V. Love, 74 Ark. 528, 86 S. W.
395; Little Rock, etc., R. Co. v. Spencer, 65
Ark. 183, 47 S. W. 196, 42 L. R. A. 334;
Breed v. Nagle, 46 Ga. 112; Eastern Texas R.
Co. V. Davis, 37 Tex. Civ. App. 342, 83 S. W.
883 ; Gulf, etc., R. Co. v. Winder, 26 Tex. Civ.

App. 263, 63 S. W. 1043.

57. Little Rock, etc., R. Co. v. Spencer, 65
Ark. 183, 47 S. W. 196, 42 L. R. A. 334;
Eastern Texas R. Co. v. Davis, 37 Tex. Civ.

App. 342, 83 S. W. 883, holding that a sub-

contractor for certain railroad construction
work who agreed to distribute certain ties

for the contractor, and thereafter did a large
part of the work by hired hands, is only en-

titled to a lien under Rev. St. (1895) arts.

3312, 3313, for ties distributed by the per-

sonal use of his own team. See also Bart-
lett V. Patterson, 9 Ohio Dec. (Reprint) 73,
10 Cine. L. Bui. 367; and infra, VIII, A, 6,

i, (X), (o).

58. Arbuckle v. Illinois, etc., R. Co., 81 111.

429.

59. Tucker v. St. Louis, etc., R. Co., 59
Ark. 81. 26 S. W. 375; Howard v. Moore, 20
Fla. 163; Richardson v. Norfolk, etc., R. Co.,

37 W. Va. 641, 17 S. E. 195.

60. Tucker v. St. Louis, etc., R. Co., 59
Ark. 81, 21'. S. W. 375.

61. Fowler v. Buffalo, etc., R. Co., Sheld.

(N. Y.) 525 (holding that under Laws
(1871), c. 872. § 5, and"^Laws (1870), c. 529,

a creditor of a subcontractor cannot acquire

a lien on bridges and trestle work erected

for a railroad 1 ; Mellon v. Morristown, etc.,

R. Co.. (Tenn. Ch. App. 1895) 35 S. W. 464.

62. Templin v. Chicago, etc., R. Co., 73

rVIIL A. 6, 1, (x). (b)1
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(c) Mechanics and Persons Performing Labor. As to who is a laborer or

employee within the meaning of these statutes also depends upon the wording
of the particular statute. "^ Ordinarily, however, the term as used in these stat-

utes includes only persons other than officers, managers, or general superin-

tendents," who actually perform manual work and labor,"* in the construction,

repair, or operation of the road,*° but has been held to include the foreman or

superintendent of a gang of laborers engaged in construction or repair work,"' a

civil engineer,"' or a bookkeeper; "° but it has been held not to extend to one

Iowa 548, 35 X. W. 634 (holding that where
one railroad company sells its road to an-
other before completion and agrees with the
president of the latter to complete the same,
the seller is a contractor) ; Hearne v. Chil-

licothe, etc., tl. Co., 53 Mo. 224 (holding that
a person furnishing material to a railroad
company under a contract with its president
is a general contractor within the meaning
of the Mechanics' Lien Law) ; Central
Trust Co. V. Bridges, 57 Fed. 753, 6 C. C. A.
539 (holding that under the Tennessee act of

March 29, 1883, relating to railroad con-

tractor's liens, the contractor must deal di-

rectly with the company in order to secure a
lien for work or material).
A contractor with a construction company,

which as far as creditors are concerned is in

fact the same as the railroad company, 'is

entitled to a lien as an original contractor
with the railroad company. Wick v. Ft.

Plain, etc., R. Co., 27 N. Y. App. Div. 577, 50
N. Y. Suppl. 479 ; McDonald v. Charleston,
etc., R. Co., 93 Tenn. 281, 24 S. W. 252.

Engineers who are engaged in laying out a
railroad under a contractor whose contract
provides that the railroad company shall pay
for their services are entitled to have liens

as contractors against the railroad company.
Central Trust Co. i'. Condon, 67 Fed. 84, 14

C. C. A. 314.

A contractor whose contract has been set
aside at the suit of the railroad company as
ultra vires, but who has been allowed com-
pensation for work actually done under the
contract, is entitled to a mechanic's lien

under the Pennsylvania resolution of Jan. 21,

1843. New Castle, etc., R. Co. v. Simpson,
26 Fed. 133.

Where one railroad company assumes the
management of another, all the earnings of

both being deposited in a common fund from
which all expenses of both are paid, the

former is not a supplier of materials or a

contractor with the latter so as to be entitled

to a lien on the property of the latter for

the amount expended by it over and above
the amoTint received from it, as any such
excess is only an advance of money. U. S.

Trust Co. v. Western Contract Co., 81 Fed.
454, 26 C. C. A. 472.

63. Bladen v. Marietta, etc., R. Co., 97
Tenn. 392, 37 S. W. 135, holding that cooks
for a crew building a railroad bridge are en-

titled to a lien under Tenn. Act (1891),

p. 215, c. 98. And see cases cited infra,

notes 64-75.

64. Wick V. Ft. Plain, etc., R. Co., 27

N. Y. App. Div. 577, 50 N. Y. Suppl. 479;
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McDona,ld v. Charleston, etc., R. Co., 93 Tenn.

281, 24 S. W. 252.

65. Mornan v. Carroll, 35 Iowa 22 (hold-

ing that under Revision (1860), § 1869, a

day laborer employed upon the construction

of a railroad can establish a mechanic's lien

for his wages) ; Balch i'. New York, etc., R.

Co., 46 N. Y. 521; Wick v. Ft. Plain, etc.,

R. Co., 27 N. Y. App. Div. 577, 50 N. Y.

Suppl. 479; Gilchrist v. Helena Hot Springs,

etc., R. Co., 58 Fed. 708 (holding that per-

sons who occupy the position of managing
agent and superintendent of trains, but who
also on occasion run trains, clean cars, re-

pair tracks, or act as " general utility " men
must be considered as performing work and
labor within Mont. Comp. St. c. 25, § 707).
66. St. Louis, etc., R. Co. v. Mathews, 75

Tex. 92, 12 S. W. 976.

Under a Texas statute (Sayles Civ. St. art.

3179a.) the word "laborer" means one who
performs manual services in the construction,

repair, or operation contemplated by the stat-

ute, and does not embrace one who may work
in preparing ties or other materials to be

used in the construction of the road. St.

Louis, etc., R. Co. v. Mathews, 75 Tex. 92, 13

S. W. 976; St. Louis, etc., R. Co. v. Lyle, 6

Tex. Civ. App. 753, 26 S. W. 264. Sayles

Annot. Civ. St. (1897) art. 3312, giving a
prior lien to laborers, etc., performing labor

or working with teams or otherwise in the

operation or repair of a railroad, includes

persons who clear weeds, grass, and bushes
off a right of way with their own labor, and
who take down and put up a right of way
fence. Missouri, etc., R. Co. v. Bryan, (Tex.

Civ. App. 1908) 107 S. W. 572.

67. St. Louis, etc., R. Co. v. Love, 74 Ark.
528, 8C S. W. 395; Sweem v. Atchison, etc.,

R. Co., 85 Mo. App. 87; Texas, etc., R. Co.

V. Allen, 1 Tex. App. Civ. Caa. § 568.

68. Wick V. Ft. Plain, etc., R. Co., 27 N. Y.

App. Div. 577, 50 N. Y. Suppl. 479. But see

Pennsylvania, etc., R. Co. v. Leuffer, 84 Pa.

St. 168, 24 Am. Rep. 189 [reversing 11 Phila.

548] ; Gulf, etc., R. Co. v. Berry, 31 Tex. Civ.

App. 408, 72 S. W. 1049, holding that a civil

engineer is not entitled to a lien for wages
earned by him in the construction of a rail-

road uTider Texas Rev. St. art. 3312, bein<!;

neither a mechanic, laborer, nor operator.
"All persons who perform labor or furnish

labor" as used in Ky. Laws (1888), em-
braces the services of a civil engineer who
actually superintended and directed the con-

struction of the work. Central Trust Co. v.

Richmond, etc.. R. Co.. 54 Fed. 723.
69. Wick V. Ft. Plain, etc., R. Co., 27 N. Y.
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who merely has charge of the company's office and of the receipts and keeps in

a book the time of the workmen as handed to him.™ Nor does the term " laborer "

extend to contractors or subcontractors who supply laborers and teams,'' even
though they personally expend labor with that of the laborers employed by them;

"

but duch contractor or subcontractor must rely upon the statute giving a hen in

favor of persons furnishing labor or material.'* A teamster is a laborer so far

as his own personal services are concerned," but has been held not to be such as

respects the use of his team."
(d) Subcontractors and Persons Dealing With Them. A subcontractor within

the meaning of these statutes is one who furnishes labor or material under a con-

tract with the principal contractor; '° and to acquire a lien he must bring himself

within the statute providing for subcontractors," and can have no hen under a

statute providing for contractors only." A subcontractor's hen under some
statutes is independent of that of the principal contractor or of its waiver or loss."

Some statutes, while including subcontractors or persons furnishing labor or

material to the principal contractor, do not embrace one who furnishes labor or

materials under a contract with a subcontractor.'" Under other statutes, how-

App. Div. 577, 50 N. Y. Suppl. 479, working
for daily or monthly wages. But see Milli-

gan V. San Antonio, etc., R. Co., (Tex. Civ.

App. 1898) 46 S. W. 918, holding that under
Rev. St. (1895) art. 3312, a bookkeeper and
auditor in the employ of a construction com-
pany which built a railroad is not a laborer,

mechanic, or operative and is therefore not
entitled to a lien thereon for the amount due
him for his services.

A bookkeeper for a crew building a railroad
bridge is entitled to a lien under Tenn. Act
(1891), p. 21.5, c. 98, declaring that every
person who performs any part of the work
in grading any railroad roadway or aids in
the construction of its bridges, etc., or who
performs any valuable services, manual or
professional, by which any railroad receives

a benefit, shall have a lien. Bladen v.

Marietta, etc., R. Co., 97 Tenn. 392, 37 S. W.
135.

70. Gilchrist v. Helena Hot Springs, etc.,

R. Co., 58 Fed. 708.

71. Chicago, etc., R. Co. v. Sturgis, 44
Mich. 538, 7 N. W. 213 ; Balch v. New York,
etc., R. Co., 46 N. Y. 521; Central, etc., R.
Co. V. Henning, 52 Tex. 466; Tyler Tap E.
Co. V. Discol. 52 Tex. 13; Tod v. Kentucky
Union R. Co., 52 Fed. 241, 3 C. C. A. 60, 18
L. R. A. 305.
A contractor or subcontractor procuring

railroad construction work to be done through
the labor of others is not within Tex. Rev.
St. (1895) arts. 3312, 3313, imposing a lien

on railroad property for the protection of

laborers and mechanics who may perform
labor with teams or tools in its construction
or repair. Eastern Texas R. Co. v. Davis, 37
Tex. Civ. App. 342, 83 S. W. 883. Nor do
such statutes give a lien to a subcontractor
or one who Ipts teams to a contractor to use
on the railroad, in payment of a debt owing
the contractor, who continued to use them
after the debt was paid. Eastern Texas R.
Co. V. Foley, 30 Tex. Civ. App. 129, 69 S. W.
1030. Not was such a contractor or subcon-
tractor entitled to a lien under Rev. Civ. St.

art. 31790. Krakauer v. Locke, 6 Tex. Civ.

App. 446, 25 S. W. 700; Parks v. Locke,
(Tex. Civ. App. 1894) 25 S. W. 702.

72. Rogers v. Dexter, etc., R. Co., 85 Me.
372, 27 Atl. 257, 21 L. R. A. 528.

73. Tod V. Kentucky Union R. Co., 52 Fed.

41, 3 C. C. A. 60, 18 L. R. A. 305.
74. Mann v. Burt, 35 Kan. 10, 10 Pac. 95.

75. Mann v. Burt, 35 Kan. 10, 10 Pac. 95
(holding that if a price is fixed for the joint

labor of the teamster and team the debt is

indivisible and the company is not chargeable
therefor) ; Balch v. New York, etc., R. Co., 48
N. Y. 521. But see Chicago, etc., R. Co. v.

Sturgis, 44 Mich. 538, 7 N. W. 213; Mis-
souri, etc., R. Co. V. Bryan, (Tex. Civ. App.
1908) 107 S. W. 572; Eastern Texas R. Co.
V. Davis, 37 Tex. Civ. App. 342, 83 S. W.
883 (under Rev. St. (1895) arts. 3312, 3313);
Eastern Texas R. Co. v. Foley, 30 Tex. Civ.
App. 129, 69 S. W. 1030.

76. Templin v. Chicago, etc., R. Co., 73
Iowa 548, 35 N. W. 634.
A day laborer employed by and a man who

furnishes material to a contractor for rail-

road construction are not subcontractors
within the meaning of the lien law. Farmers'
L. & T. Co. V. Canadian, etc., R. Co., 127
Ind. 250, 26 N. E. 784, 11 L. R. A. 740.

77. Templin v. Chicago, etc., R. Co., 73
Iowa 548, 35 N. W. 634.

78. Tucker v. St. Louis, etc., R. Co., 59
Ark. 81, 26 S. W. 375 (holding that a sub-
contractor has no lien under Laws (1887^,
p. 96, giving a lien to contractors and cer-
tain others who work and labor in the con-
struction of a railroad) ; Cartter v. Rome,
etc., Constr. Co., 89 Ga. 158, 15 S. E. 36;
Richardson v. Norfolk, etc., R. Co., 37 W. Va.
641, 17 S. E. 195.

79. Central Trust Co. v. Richmond, etc., R.
Co., 68 Fed. 90, 15 C. C. A. 273, 41 L. R. A.
468.

80. Howard v. Moore, 20 Fla. 163; Cairo,
etc., R. Co. V. Watson, 85 111. 531; Smith
Bridge Co. v. Louisville, etc., Air Line R.
Co., 72 111. 506; Utter v. Crane, 37 Iowa
631; Central Trust Co. v. Richmond, etc., R.
Co., 54 Fed. 723, construing Ky. Laws (1888).
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ever, the lien is extended to subcontractors of the second/' or even third degree/^

and to persons doing labor for or furnishing material to either of these. **

(e) Assignees or Purchasers of Clainis. In some jurisdictions it is held that

such a hen is a personal right that is not assignable at law; ^ nor in such juris-

dictions can one acquire such hen by paying off the hen claims and taking up the

certificates of indebtedness,*^ even though he does so at the request of the raihoad
company.*^ In other jurisdictions, however, it is held that, in the absence of

statute to that effect, the right to such a lien is not a mere personal privilege,

but that the hen may be assigned so as to entitle the assignee to enforce it imder
the statute; ^' and hence that the hen passes with an assignment of the contract

or certified evidences of the lien indebtedness,*' such as laborers' time checks.''

Under some statutes it is held that where the lien is inchoate, all the statutory

requirements not having been complied with, it cannot be assigned so as to entitle

81. Arkansas.— Midland Valley R. Co. v.

Moran Bolt, etc., Mfg. Co., 80 Ark. 399, 97
S. W. 679 ; St. Louis, etc., R. Co. r. Love, 74
Ark. 528, 86 S. W. 395. See St. Louis, etc.,

R. Co. V. Henry, (1905) 86 S. W. 841; St.

Louis, etc., R. Co. v. Rogers, 72 Ark. 270, 79
S. W. 794; Choctaw, etc., R. Co. v. Speer
Hardware Co., 71 Ark. 126, 71 S. W. 267,
holding that under the act of March 31, 1899,
no lieu is given for supplies to employees of

subcontractors not in privity with the rail-

road company.
Indiana.—• Pere Marquette R. Co. v. Smith,

36 Ind. App. 439, 74 N. E. 545.

Minnesota.—-SpaflFord r. Duluth, etc., R.
Co., 48 Minn. 515, 51 N. W. 469, under
Mechanic's Lien Law as amended in 1874.

Texas.—-Austin, etc., R. Co. v. Daniels, 62
Tex. 70.

Wisconsin.— Mundt v. Sheboygan, etc., R.
Co., 31 Wis. 451.

See 41 Cent. Dig. tit. "Railroads," § 498.

One who lets his team and teamster to a
suhcontractor to do work in constructing a.

railroad is entitled to a lien under Minn. Ct.

(1889) c. 200, § 3. Perry v. Duluth Trans-
fer R. Co., 56 Minn. 306, 57 N. W. 792.

82. Eccleston v. Hetting, 17 Mont. 88, 42
Pac. 105, holding that where parties con-
tracted to furnish ties to a railroad company
and aftenvard sublet the contract to one who
contracted with plaintiff to haul and deliver
the ties, plaintiff was entitled to a mechanic's
lien for his labor.

83. Pere Marquette R. Co. v. Smith, 36
Ind. App. 439, 74 N. E. 545 (holding that
Bums Annot. St. (1901) § 7265, giving a
lien to one performing labor in construction
of a railroad under a contract with a subcon-
tractor of the railroad company, extends to
a laborer of one having a subcontract under
a subcontractor) ; Pere Marquette R. Co. v.

Baertz, 36 Tnd. Aup. 408, 74 N. E. 51;
Austin, etc., R. Co. v. Daniels, 62 Tex.
70.

84. Dano v. Mississippi, etc., R. Co., 27
Ark. 504; Cairo, etc., R. Co. r. Fackney, 78
111. 116.

85. Cairo, etc., R. Co. v. Fackney, 78 111.

116.

86. Cairo, etc., R. Co. v. Fackney, 78 III.

116.
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87. Indiana.— Midland R. Co. v. Wilcox,
122 Ind. 84, 23 N. E. 506.

Iowa.— Kent v. Muscatine, etc., R. Co., 115
Iowa 383, 88 N. W. 935.

Michigan.— Dudley i'. Toledo, etc., R. Co.,

65 Mich. 655, 32 N. W. 884; Chicago, etc., R.

Co. V. Sturgis, 44 Mich. 538, 7 N. W. 213.

Missouri.— Little Rock Trust Co. v. South-
ern Missouri, etc., R. Co., 195 Mo. 669, 93

S. W. 944, construing Rev. St. (1899) § 4256,
permitting such assignment.

Ohio.—-Farmers' L. & T. Co. v. Cincinnati,

etc., R. Co., 10 Ohio Dec. (Reprint) 481, 21
Cine. L. Bui. 275, holding that claims for

supplies furnished for the construction of a
railroad under Rev. St. § 3398, may be as-

signed and judgment thereon taken by the
assignee.

Texas.— Mcllhenny v. Binz, 80 Tex. 1, 13
S. W. 655, 26 Am. St. Rep. 705; Austin,
etc., R. Co. V. Daniels, 02 Tex. 70 (holding
that the lien passes with an assignment of

the accounts) ; Texas, etc., R. Co. v. Allen. 1

Tex. App. Civ. Cas. § 568. See also Texas,
etc., R. Co. V. McCaughey, 62 Tex. 271.

See 41 Cent. Dig. tit. " Railroads," § 499.

A subcontractor cannot, on paying the
wages of his employees, take an assignment
of their liens and enforce them against the
road. Krakauer v. Locke, 6 Tex. Civ. App.
446, 25 S. W. 700.
88. Midland R. Co. v. Wilcox, 122 Ind. 84,

23 N. E. 506 (holding that the assignment of

estimates for amounts due from contractors
certified to by the railroad company for whom
the work was done, and of the contract with
the company, carries the right of lien for the
estimates and for work done before and after

the assignment) ; Austin, etc., R. Co. v.

Rucker, 59 Tex. 587.
89. Pere Marquette R. Co. v. Baertz, 36

Ind. App. 408, 74 N. E. 51 (holding that
where there is evidence that the checks were
indorsed by the laborers to whom issued, and
purchased by plaintiff at the suggestion of

the maker, it is sufficient to show an assign-

ment of the laborers' claims with their right
to a lien) ; TCent r. Muscatine, etc., R. Co.,

115 Iowa 383, 8S N. W. 935; Texas, etc., R.
Co. V. Dorraan, (Tex. Civ. App. 1901) 62 S. W.
1086; Texas, etc., R. Co. v. McMullen, 1

Tex. App. Civ. Cas. § 160.
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the assignee to perfect or create the lien by complying with such requirements; "^

but after the lien has once been perfected it may be assigned so as to entitle the

assignee to enforce it.*'

(xi) Notice, Registration, or Filing of Lien— (a) In General.

Although the doing of work and furnishing materials gives an inchoate lien or

right to acquire a Uen/* yet in order to perfect a valid and enforceable lien superior

to other liens, it is necessary that the hen claimant shoiild at least substantially

comply with all the statutory requirements and take aU the steps required by
the statute.'' The statutes providing for such lien usually prescribe that the

lien claimant, in order to perfect his lien, shall file or have recorded, °* in a desig-

nated place, °^ at or within a designated time,'* an instrument in the nature of a

90. Fleming ». Greener, 41 Ind. App. 77,

83 N. E. 354; Frailey v. Wincliester, etc., R.
Co., 96 Ky. 570, 29 S. W. 446, 16 Ky. L.

Rep. 645 (holding tliat under Gen. St.

(1888) appendix, p. 88, if the person who
performs the labor or furnishes the labor,

material or teams fails to file a sworn state-

ment as required by the statute, one to whom
he assigns the claim cannot acquire a lien

by making the required statement and affi-

davit in his stead ; and the lien being a
statutory right no rule of equity can be in-

voked to give relief which the statute fails

to furnish) ; O'Connor v. Current River R.
Co., Ill Mo. 185, 20 S. W. 16 (holding that
a mechanic's lien on a railroad will not lie

in favor of an assignee where the claim had
been assigned before the account was filed in

the office of the circuit court) ; Brown v.

Chicago, etc., R. Co., 36 Mo. App. 458 ; Gris-

wold V. Carthage, etc., R. Co., 18 Mo. App.
52; Norman v. Edington, 115 Tenn. 309, 89
S. W. 744 (holding that under Shannon Code,

§ 3580, creating a laborer's lien for labor

performed in railroad construction and re-

quiring that the laborer shall give written
notice thereof to tlie railroad company within
ninety days, no lien can be enforced by as-

signees of claims for services so rendered
where the required notice was not given )

.

A purchaser of labor tickets cannot acquire

a lien therefor under the Kentucky statute

providing for a lien on a railroad in favor
of one furnishing labor for the construction
or improvement thereof. Frailey v. Win-
chester, etc., R. Co., 96 Ky. 570, 29 S. W.
446, 16 Ky. L. Rep. 645.

91. O'Connor v. Current River R. Co., Ill
Mo. 185, 20 S. W. 16; Norman v. Edington,
115 Tenn. 309, 89 S. W. 744.

92. See supra, VIII, A, 6, i, (vii).

93. Greeley, etc., R. Co. v. Harris, 12 Colo.

226, 20 Pac. 764; Cairo, etc., R. Co. v.

Cauble, 4 111. App. 133; Van Frank v. St.

Louis, etc., R. Co., 89 Mo. App. 573, holding
that where a claimant has not attempted to
enforce his lien under Rev. St. (1889)
§ 4239 ei seq., he is not entitled to a lien

on a different theory against the proceeds of
a sale of the property.
Failure of the clerk of the court to forward

a copy of the account to the secretary of
state as required by Rev. St. § 3203, will not
defeat a mecl'ianie''s lien against the railroad.

St. Louis Bridge, etc., Co. v. Memphis, etc.,

R. Co., 72 Mo. 664.

94. Barney, etc., Mfg. Co. v. Hart, 1 S. W.
414, 8 Ky. L. Rep. 223; State v. Mexican
Gulf R. Co., 5 La. Ann. 333 (holding that

one claiming a privilege for materials fur-

nished for the use of a railroad which ex-

ceeds five hundred dollars in amount must
show that he has recorded the claim under
Civ. Code, arts. 32, 39) ; Meyer v. Egbert, 101

U. S. 728, 25 L. ed. 1078; Brooks v. Bur-
lington, etc-. R. Co., 101 U. S. 443, 25 L. ed.

1057 (holding that where a subcontractor
has filed his claim in due form against the
contractor and' the company and within the

required time, the validity of his lien is

not affected by the fact that he has not also
presented to the company a settlement had
between himself and the contractor).
That a contractor files his claim in a court

of equity which has taken possession of the
property by its receivers, and that such claim
is allowed as a valid indebtedness of the
company does not relieve him from complying
with the statutory requirements as to filing

and recording the contract or claim in order
to entitle him to a mechanic's lien therefor.

Houston First Nat. Bank v. Ewing, 103 Fed.
168, 43 0. C. A. 150.

95. Arkansas Cent. R. Co. v. McKay, 30
Ark. 682.

County.— Under some statutes it is held
that in order to obtain a lien upon a railroad
a laborer or materialman is only required to
file notice in the proper office in the county,
where he furnished the material or did the
work, through which the road runs ( Farmers'
L. & T. Co. V. Canada, etc., R. Co., 127 Ind.

250, 26 N. E. 784, 11 L. R. A. 740), or in
each county in which the labor was per-

formed (Richmond, etc., Constr. Co. v. Rich-
mond, etc., R. Co., 68 Fed. 105, 15 C. C. A.
289, 34 L. R. A. 625) ; and that one notice
filed in each of the proper counties will cover
the entire line of the road, where it is in-

cluded in one contract and where the work
had been done upon it and materials fur-
nished for it as a continuous line (Midland
R. Co. V. Wilcox, 122 Ind. 84, 23 N. E. 506).
Under other statutes, however, it is held that
a lien upon the property of a railroad com-
pany as an entirety can be secured only by
filing the claim in the clerk's office in every
county through which the road passes. Bos-
ton V. Chesapeake, etc., R. Co., 76 Va. 180,
construing Code (1873), c. 115, § 3, d.
11.

96. See imfra, VIII, A, 6, i, (xi), (c).

[VIII, A. 6, i. (XI), (A)]
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claim, notice, or statement of lien, showing that a hen is claimed and sought to

be enforced against the railroad company."' Under a statute providing that a
failure to file a statement shall not defeat the lien except as against purchasers
and encumbrancers,"' a statement filed limits the amount of the lien only with
respect to purchasers and incumbrancers."'

(b) Notice of Claim or Lien. In addition to filing or recording the claim or

statement, a person, other than the principal contractor, who wishes to acquire
a lien is generally required to give notice to the company, or its authorized agent
or trustee, in the prescribed time and manner, that he has furnished labor or

material for which he has not been paid, and that he intends to claim his hen; *

and mere knowledge by the company that a certain person is doing work and
furnishing materials is not sufiicient to entitle such person to a lien without other

notice by or on his behalf.^ It is generally required that the notice shall be in

writing, and compUance with the statute in this respect is essential.^ Except

97. Greeley, etc., R. Co. v. Harris, 12 Colo.

226, 20 Pac. 764 ; Fleming v. Greener, 41 Ind.

App. 77, 83 N. E. 354; Tod v. Kentucky
Union R. Co.. 52 Fed. 241, 3 C. C. A. 60, 18

L. R. A. 305; Giant Powder Co. !'. Oregon
Pac. K. Co., 42 Fed. 470, 8 L. R. A. 700.

Under an Iowa statute, Code, § 2091, pro-

viding that laborers shall have a lien on any
tax voted in aid of a railroad company for

the amount due them for labor performed in

the construction of the road, no statement of

the demand due need be filed, or other act

indicative of an intent to claim the lien done,

to entitle the laborer to avail himself thereof.

Kent V. Muscatine, etc., R. Co., 115 Iowa 383,
88 N. W. 935.

98. Neilson v. Iowa Eastern R. Co., 51
Iowa 184, 1 N. W. 434, 33 Am. Rep. 124.

99. Neilson v. Iowa Eastern R. Co., 51
Iowa 184, 1 N. W. 434, 33 Am. Rep. 124,

holding that a statement filed under such
statute with the clerk does not, as against
persons to whom material is furnished, limit
the amount of the lien.

1. Colorado.— Under Lien Act (1881), § 4,

providing that every mechanic shall have a
lien by serving on the person for whose struc-

ture the work has been performed, or upon
his agent in charge, or, where there is no
agent, by posting in a conspicuous place on
the structure a statement, etc., unless a
statement is served as required a claimant is

not entitled to a decree establishing his lien.

Greeley, etc., R. Co. v. Harris, 12 Colo. 226,

20 Pac. 764. The notice required by section

5 of such statute to be filed in the office of

the clerk and recorder of the county is in

addition to and does not take the place of the
statement required by section 4. Greeley,

etc., R. Co. i\ Harris, supra.
Illinois.— Cairo, etc., R. Co. v. Cauble, 85

111. 555.

Indiana.— Indiana, etc., E. Co. v. Larrew,
130 Ind. 368, 30 N. E. 517; Ferguson v.

Despo, 8 Ind. App. 523, 34 N. E. 575.

Iowa.— Lounsbury ». Iowa, etc., R. Co., 49
Iowa 255. Compare Johnson v. Des Moines,

etc., R. Co., 129 Iowa 281, 105 N. W. 509,

holding that where a company was indebted

to the contractor for construction in an
amount greatly in excess of a subcontractor's

claim at the time of institution of suit by
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the latter to enforce a lien for such claim,

it is immaterial to the enforcement of the

lien whether the subcontractor served notice

of his claim on the railroad company within
the prescribed time after the completion of

the work.
Missouri.— Morgan v. Chicago, etc., R. Co.,

76 Mo. 161, under Rev. St. (1879) §§ 3200-
3216. Notice of a claim against a railroad

company for services or material required by
section 787 of such statute is to fix a personal

liability on the company and not to establish

a lien. Morgan v. Chicago, etc., R. Co., supra.

But under Rev. St. (1899) §§ 4241, 1057,

twenty days' notice is not necessary to create

a lien in favor of laborers employed by a sub-

contractor to grade the road. Kasper v. St.

Louis Terminal R. Co., 101 Mo. App. 323, 74

S. W. 145.

Ohio.— Scioto Valley R. Co. v. McCoy, 42

Ohio St. 251.

Tennessee.—Norman i\ Edington, 115Tenn.
309, 89 S. W. 744, holding that the notice

required under Shannon Code, § 3580, is to

be given by the persons claiming the lien and
cannot be given by an assignee of the claim-

ant.

United 8ta,tes.— Central Trust Co. v.

Bridges, 57 Fed. 753, 6 C. C. A. 539, holding

that under the Tennessee act of March 29,

1883, a subcontractor must serve notice on
the railroad company of the principal con-

tractor's failure to pay him.
See 41 Cent. Dig. tit. "Railroads," § 501.

A declaration served upon the railroad com-
pany by the claimant, containing a count
based upon a lien, is a sufficient notice under
Tenn. Act (1883), c. 220. Central Trust Co.

V. Condon, 67 Fed. 84, 14 C. C. A. 314.

3. Lounsbury v. Iowa, etc., R. Co., 49 Iowa
255.

Notice of plaintiff's claim given to the com-
pany at a time when something was due from
it to its contractor does not render the

service of the statement required by statute

unnecessary. Greeley, etc., R. Co. v. Harris,

12 Colo. 226, 20 Pac. 764.
3. Pou V. Covington, etc., E, Co., 84 Ga.

311, 10 S. E. 744; Lounsbury v. Iowa, etc.,

R. Co., 49 Iowa 255 ; Scioto Valley R. Co. v.

McCoy, 42 Ohio St. 251; Norman v. Eding-
ton, 115 Tenn. 309, 89 S. W. 744.
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where the statute prescribes a certain manner in which service of the notice shall

be made/ personal service of the notice is required,^ and personal service on a
domestic company in such case may be made, where service cannot be had on
its chief officer or managing agent, by service on any officer whose official rela-

tion to the governing body or managing agent or chief officer is such as would
make it his duty to communicate such notice to such body, agent, or officer; " but
service on a station agent,' or on a person who has desk room in the office of the

company but who has no connection with its officers,' is insufficient.

(c) Time For Filing Lien or Giving Notice. It is also essential to the existence

of such a Hen that the claim or statement shall be filed within the time limited

by statute,' and that the required notice be served upon the company within

the prescribed time." The statutes usually provide that the claim or statement

4. Rapauno Chemical Co. v. Greenfield, etc.,

R. Co., 59 Mo. App. 6 (holding that under
Rev. St. (1889) § 2565, service upon the gen-

eral manager of the company is insufficient

unless it appears that he had the immediate
supervision of the section of the road on
which the materials were used) ; Scioto Val-
ley R. Co. V. McCoy, 42 Ohio St. 251 (holding
that under 51 Ohio Laws, p. 51, providing
that notice shall be served upon the sec-

retary or other officer or agent of said rail-

road company, service on a director is suffi-

cient) .

Filing notice with the circuit clerk is not
sufficient unless the president and secretary

of the company do not reside and cannot be
found in the county. Cairo, etc., R. Co. v,

Cauble, 85 Til. 555.

Under Colo. Sess. Laws (1889), p. 249, § 3,

requiring the claimant to serve a statement
on the owner of the property, his agent or
trustee, service by delivery to the clerk of

the superintendent of the owner is insuffi-

cient in the absence of evidence that the
statement was delivered by him to the super-

intendent. Union Pac. R. Co. r. Davidson, 21

Colo. 93, 39 Pac. 1095.
5. Pou V. Covington, etc., R. Co., 84 Ga.

311, 10 S. E. 744; Williams r. Dittenhoefer,
188 Mo. 134, 86 S. W. 242; Dalton v. St.

Louis, etc., R. Co., 113 Mo. App. 71, 87 S. W.
610.

6. Williams v. Dittenhoefer, 188 Mo. 134,

86 S. W. 242; Heltzell v. Chicago, etc., R. Co.,

77 Mo. 315, holding that the secretary of the
corporation is such an officer upon whom the

notice may be served.

7. Williams v. Dittenhoefer, 188 Mo. 134,

86 S. W. 242; Dalton v. St. Louis, etc., R.
Co., 113 Mo. App. 71, 87 S. W. 610.

An indorsement on a copy of a lien state-

ment admitting that it was served on a cer-

tain person, described as station agent for

defendant railroad company, is insufficient

to show that it was left at the business office

of defendant corporation with the agent in

charge. Williams v. Dittenhoefer, 188 Mo.
134, 86 S. W. 242.
Station agents of a foreign railroad corpo-

ration are so far its representatives as to
receive notice of a claim for services to en-

force a lien under Mo. Rev. St. (1879)
§§ 3200-3216. Morgan v. Chicago, etc., R.
Co., 76 Mo. 161.

8. Heltzel c. Kansas City, etc., R. Co., 77

Mo. 482.

9. Arkansas Cent. R. Co. v. McKay, 30
Ark. 682; Bear v. Burlington, etc., R. Co., 48
Iowa 619; Tod v. Kentucky Union R. Co., 52
Fed. 241.

Under a Kentucky statute each contractor

or subcontractor should file his lien within
sixty days after the end of the month in

which he completes his own work, and not
from the end of that in which the work of

the last contractor or subcontractor engaged
is completed. Central Trust Co. v. Richmond,
etc., R. Co., 54 Fed. 723, 68 Fed. 90, 15

C. C. A. 273, 41 L. R. A. 458.
Under ,an Iowa statute (Act 16 Gen.

Assembly, c. 100, § 7) a subcontractor shall

have sixty days from the last day of the
month in which his work was done, within
which to file bis claim. Sandval ;;. Ford, 55
Iowa 461, 8 N. W. 324, holding that the
word " done " in this statute means " per-

formed " and does not mean " completed "

;

so that for the work performed in each cal-

endar month the claim of lien must be filed

within sixty days from the end of the month.
Sale of road.— Where a lien for materials

furnished is not filed within the statutory
time and the road is sold on foreclosiire to

the bondholders, notice of such lien will not
be imputed to the bondholders from the mere
fact of an entry in the books of the old com-
pany concerning the claim due plaintiff. Bear
V. Burlington, etc., R. Co., 48 Iowa 619. But
where during the progress of contract work
for a railroad company it sells out to an-

other company and the latter assumes to pay
its grantor's debts, it is not necessary for

the contracto.-s to file their lien within the

prescribed time of the date of the sale, in

order to preserve their lien against the sec-

ond named company, since the contract will

support a lien against the former company,
and all who lake the property with notice of

the obligation. Williams v. Chicago, etc., R.
Co., 112 Mo. 463, 20 S. W. 631, 34 Am. 9t.

Rer>. 403.

10. Chicago, etc., R. Co. v. Moran, 187 111.

316, 58 N. E. 335 [affirming 85 111. App. 543
(construing Rev. St. c. 82, § 3)] ; Sandval v.

Ford. 55 Iowa 461, 8 X. W. 3?4 (construing
Act 16 Gen. Assembly, c. 100, § 7). See also

Delaware R. Constr. Co. v. Davenport, etc.,

R. Co., 46 Iowa 406.

[VIII, A, 6, i, (XI), (C)]



480 [33 Cyc] RAILROADS

sliall be filed within a designated period from tiie time the claim falls due," in

which case the period runs from the time the last instalment falls due; ^ or within
a designated period after the claimant has completed the work or furnished the

materials for which the lien is claimed," in which case the period runs from the

date on which the last item is done or furnished," under each separate contract.'*

Filing by a laborer with the clerk of the
district court of his written settlement with
the subcontractor within the thirty days al-

lowed by Laws (1875), c. 49, is a sufficient

giving of notice of the settlement to the
owner and the contractor as required by the
statute. Bundy v. Keokuk, etc., E.. Co., 49
Iowa 207.

11. Newgass v. Atlantic, etc., R. Co., 56
Fed. 676, construing Va. Code, § 2486.

12. Newgass v. Atlantic, etc., E. Co., 56
Fed. 676.

Under a Missouri statute a materialman
has been held entitled to a lien for the whole
amount due him for materials furnished for a
railroad under an open and current account^
if the last item of the account accrued subse-
quently to the time in which a lien could be
filed. Central Trust Co. v. Texas, etc., R.
Co., 23 Fed. 673.

13. California.— Cox v. Western Pac. E.
Co., 44 Cal. 18.

Iowa.— Bear v. Burlington, etc., R. Co., 48
Iowa 619.

South Dakota.— Congdon v. Grand Island,

etc., R. Co., 14 S. D. 575, 86 N. W. 633.

Washington.— Seattle v. Ah Kow, 2 Wash.
Terr. 36, 3 Pac. 1 88, holding that under Laws
(1877), sixty days from the completion of

the work, or from cessation of labor thereon,

is allowed to the original contractor only,

and every person save him has but thirty
days.

United States.— Central Trust Co. v. Chi-

cago, etc., R. Co., 54 Fed. 598, construing
Mo. Rev. St. § 6743.

See 41 Cent. Dig. tit. "Railroads," § 502.
14. Atlantic Djmamite Co. v. Baltimore,

etc., E. Co., 101 111. App. 13; Carnegie v.

Lancaster, etc., R. Co., 3 Ohio S. & O. PI.

Dec. 343, 1 Ohio K P. 300; Hercules Pow-
der Co. V. Kjioxville, etc., R. Co., 113 Tenn.
382, 83 S. W. 354, 106 Am. St. Rep. 836, 67

L. R. A. 487; Cleveland, etc., R. Co. v.

Knickerbocker Trust Co., 86 Fed. 73; Cen-
tral Trust Co. V. Chicago, etc., R. Co., 54
Fed. 598.

Where the work is delayed from time to
time by mutual agreement between the rail-

road company and the subcontractor, and
ultimately it is agreed that the railroad com-
pany shall furnish the labor and put up the

material already procured by the subcon-

tractor, and the subcontractor is not released

from liability to furnish material until the

work is actually completed, notice of a lien

filed within the statutory period after the

actual completion of the work by the com-

pany is in time, although it is not filed until

more than the statutory period after the

agreement was made, and although the sub-

contractor did no work and furnished no
more material after that date. Chicago, etc.,
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R. Co. V. Moran, 187 111. 316, 58 h'. E. 335

[affirming 85 111. App. 543].
Where a contract to furnish engines pro-

vides for placing them in position and for a
thirty days' test, the limitation within which
a lien may be perfected does not begin to

run until they are placed in position, ad-

justed, and put in operation. Frick Co. v.

Norfolk, etc., R. Co.. 86 Fed. 725, 32 C. C. A.

31.

15. Lyon v. New York, etc., R. Co., 127

Mass. 101 ; Frick Co. v. Norfolk, etc., R. Co.,

86 Fed. 725, 32 C. C. A. 31, holding that

where materials and labor are furnished a

railroad company as they are from time to

time ordered, and not 'in fulfilment of a

single contract, the limitation within which
a lien therefor may be perfected begins to

run on each item at the time it is furnished.

Where separate orders for entirely different

kinds of material are given about a month
apart for railroad supplies, such orders are

separate contracts, and in order to obtain a

lien, separate claims must be filed from the

date of^ the last item furnished under each

order. Central Trust Co. v. Chicago, etc., R.

Co., 54 Fed. 598.

Where materials are ordered ia car-load

lots, each order being separate and each in-

voice payable on shipment or at any par-

ticular time thereafter, a lien cannot exist

for materials furnished more than ninety

days prior to filing an account, notwithstand-

ing a part was furnished within such time.

Heitzell V. Chicago, etc., R. Co., 77 Mo.
315.

Entire contract.— But where materials are

furnished or delivered pursuant to a con-

tract to furnish the same as needed by the

company, the several deliveries are so con-

nected as an entirety that a iiotice of lien

within the statutory period from the date of

the last delivery secures a lien for all the de-

liveries, although some are made more than
such period before the notice of the lien.

Hercules Powder Co. v. Knoxville, etc., R.

Co., 113 Tenn. 382, 83 S. W. 354, 106 Am.
St. Rep. 836, 67 L. R. A. 487.

_
Thus a con-

tract for the sale of a certain amount of

iron to be delivered in specified quantities

at fixed times is an entire contract, so that
the time for perfecting a valid lien for all of

it is to be determined by the date of delivery

of the last shipment, and an agreement to

extend the time of payment of the first ship-

ment in giving additional security does not
make the contract severable. Carnegie v.

Lancaster, etc., R. Co., 3 Ohio S. & C. PI.

Dec. 343, 1 Ohio N. P. 300. So the fact that
the last shipment of materials was not de-

livered because of notice that the purchaser
was insolvent and had abandoned the work
does not affect the seller's right of lien for
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Where such period has commenced to run by reason of the completion of the

work or furnishing of the materials, the claimant cannot thereafter extend or

revive the time by doing or furnishing small items and thereby fix a date upon
which the period must commence anew," especially where the doing or furnishing

of such items is merely colorable, and the real intention is to save or restore a
right which is already imperiled or lost.'' Where, however, even after the con-

tract is substantially completed the claimant does further work or furnishes

further materials which is necessary for the proper performance of the contract,

and this is done in good faith, the period for fiUng the hen will run from the period

of doing such work or the furnishing of such material." So the running of the

period is suspended by a decree of court for an account."

(d) Sufficiency of Statement of Claim. A notice, claim, or statement must
substantially comply with all the requirements of the statute,^" and all matters
which the statute requires to be stated must be substantially set forth.^' Thus

prior materials furnished, although furnished
more tlian the statutory period prior to the
notice of lien. Hercules Powder Co. v. Knox-
ville, etc., R. Co., supra.

16. Westinghouse Air Brake Co. v. Kansas
City Southern R. Co., 137 Fed. 26, 71 C. C. A.
1 [reversing 129 Fed. 455] ; Cfentral Trust
Co. V. Chicago, etc., R. Co., 54 Fed. 598.

17. Central Trust Co. V. Chicago, etc., R.
Co., 54 Fed. 598.

18. Gordon v. San Francisco, etc., R. Co.,

86 Cal. 620, 25 Pac. 125, holding that in de-

termining whether a mechanic's lien against
a railroad company was filed within the
statutory period from the completion of the

work, it is proper to count as part of the

work the time spent in doing work which,
although not contemplated by the contract,

was such tljat the contractor's obligations to

the company would not terminate until it

was completed.
19. Newgass v. Atlantic, etc., R. Co., 56

Fed. 676, holding that where a creditor's bill

is filed against a railroad company and the
court refers the case to a commission to

determine the claims and their priorities, this

suspends the running of the six months upon
which the claim for lien for supplies is re-

quired to be filed by Va. Code, § 2486.
20. Colorado.— Greeley, etc., R. Co. v. Har-

ris, 12 Colo. 226, 20 Pac. 764.

Missouri.— Peters v. St. IJouis, etc., R. Co.,

24 Mo. 586, holding that notices by railroad
laborers of an intention to claim their liens
" to the Iron Mountain railroad and to the
officers, agents and servants thereof," stat-

ing amount, number of days of labor, time
performed, and the contractor from whom
due are sufficient.

NeiD York.— Mahley v. German Bank, 52
N. Y. App. Div. 131, 64 N. Y. Suppl. 1080,
notice of lien held sufficient under Laws
(1897), c. 418, § 9.

Ohio.— Rousculp v. Ohio Southern R. Co.,

19 Ohio Cir. Ct. 436, 10 Ohio Cir. Dec. 621,
holding that under Rev. St. § 3208, a con-
tractor who accepted a promissory note of
the company as evidence of his claim for
labor and material furnished and made no
reference to such note in his lien, did not
thereby waive his right to a lien as it was

[31]

not necessary to refer to or describe the note
in such lien.

Pennsylvania.— Bste v. Pennsylvania R.
Co., 13 Pa. Dist. 451.

See 41 Cent. Dig. tit. "Railroads," § 503.

The notice need not be accompanied with a
copy of the contract between the original
contractor and the railroad company since

the contract mentioned in the statute refers

to the one between the subcontractor and
his principal. Cairo, etc., R. Co. v. Cauble, 4
111. App. 133.

Where improper words used in a notice can
be stricken out as surplusage and leave the
notice complete, the notice will be sufficient.

St. Louis, etc., R. Co. v. Kerr, 153 111. 182,

38 N. E. 638, holding that where a notice of a
subcontractor's lien was addressed to the
president of the " St. Louis, and Peoria R.
Co.," but claimed a lien for work done " for
the said Chicago and Peoria R. Co.," while
the copy of the contract attached to the
notice clearly showed that the work was done
on the " St. Louis and Peoria R. Co.," the
notice was sufficient and the words " Chicago
and Peoria R. Co." surplusage.
Under Ky. Laws (i88S), providing that per-

sons who furnish labor or materials in the
construction of railroads must file a verified

statement of the amount claimed in the
clerk's office within sixty days after the last

day of the last month in which any labor was
performed and materials or teams furnished,
the statute is sufficiently complied with in
the case of laborers hired by the month, who
while working filed a statement and claim
for the previous month for which they had
not been paid and after they ceased working
filed another statement for such labor per-
formed after and not included in the first

statement. Central Trust Co. v. Richmond,
etc., R. Co., ,54 Fed. 723.

21. Texas, etc., R. Co. v. Orman, 3 N. M.
365, 9 Pac. 595, holding that no lien can be
allowed for labor and materials not embraced
in the claim and notice of lien.

A requirement that the statement must set
forth the amount due, for which the lien is

claimed, does not necessitate a detailed state-

ment of the claim. Central Trust Co. v. Rich-
mond, etc., R. Co., 54 Fed, 723.
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it ia provided under some statutes that the notice or claim shall state the name
of the person or company by whom the claimant was employed and to whom
he furnished the materials/^ designating, if there are several persons, what por-
tion was furnished to each severally,^' except where there is but one contract;^*

and shall state the company's interest or ownership in the land over which the
road is constructed; "^ shall correctly describe the property to be charged;^*

and shall clearly and definitely set forth the nature and amount of the labor

and materials for which the hen is claimed,^' the agreed price or value,^' the whole
contract price for the material or labor,^' and the dates when the work was done
or materials furnished.^" Where the work is done or the materials furnished

under separate contracts, there should be separate accounts or claims filed imder
each contract.^' Defects in such notice, however, may be waived by the com-
pany, as where it makes no objection thereto in the trial court.'*

(e) Successive or Amended Statements or Liens. Under some statutes it is

held that the filing of one claim or accoimt, sufficient to create a lien imder the
statute, exhausts the contractor's power to encumber the property, and that

successive hens for the same labor and materials cannot be filed, even within

the statutory period; ^' and that the prescribed time within which the hen may
be enforced after fihng cannot be extended by the filing of an amendment or a
new lien.'* But even under such statutes, if the first hen filed is defective another
hen may be filed within the prescribed period.'^

J. Traffle Balance Liens. In at least one jurisdiction a statutory lien exists

in favor of one railroad company on the property of a connecting railroad com-

23. Bringham v. Knox, 127 Cal. 40, 59
Pae. 198 (claim held suflScient under Cal.

Oode Civ. Proc. § 1183) ; Gordan Hardware
Co. V. San Francisco, etc., R. Co., (Cal. 1889)

22 Pac. 406, (1890) 23 Pac. 1025.

23. Gordan Hardware Co. v. San Fran-
cisco, etc., R. Co., (Cal. 1889) 22 Pac. 406,

(1890) 23 Pac. 1025.
24. Harmon v. San Francisco, etc., R. Co.,

86 Cal. 617, 25 Pac. 124, (1890) 23 Pac.
1024, holding that under Cal. Code Civ.

Proc. § 1187, requiring the lienor's claim
to state the name of the person to whom
he furnished the materials, one who fur-

nishes materials to a railroad contractor
and afterward to his assignee need not state

what portion he furnished to each since there
is but one contract and the company has to
settle only with the assignee.

25. Vincent v. Snoqualmie Mill Co., 7
Wash. 566, 35 Pae. 396.

26. Adams v. Grand Island, etc., R. Co., 12
S. D. 424, 81 S. W. 960, 10 S. D. 239, 72
N. W. 577 (construing Comp. Laws, § 5470) ;

Giant Powder Co. v. Oregon Pac. R. Co., 42
Fed. 470, 8 L. R. A. 700 (holding that a
person entitled to a lien may in his notice of
lien confine his claim to that portion or sec-

tion of the road in the construction of which
his material was used )

.

27. Gordan Hardware Co. v. San Fran-
cisco, etc., R. Co., (Cal. 1889) 22 Pac. 406,
holding that a description of the materials
furnished as " nails, spikes, iron, steel, picks,

shovels and other like material " is too in-

definite and uncertain to sustain a lien.

If lienaWe and non-llenable accounts are

Mended so that they cannot be separated, it

will cause the whole claim to be rejected.

Sweem v. Atchisoa, etc., R. Co., 85 Mo. App.
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87. But a mere trivial matter not embraced
in the account will not have the eflfect to

destroy the lien. Sweem v. Atchison, etc.,

R. Co., 85 Mo. App. 87.

An item for work done after the lien ac-
count had been sworn to and filed should be
excluded from the lien account. Lyons v.

Carter, 84 Mo. App. 483; Mahley v. German
Bank, 52 N. Y. App. Div. 131, 64 N. Y.
Suppl. 1080.
28. Mahley v, German Bank, 52 N. Y. App.

Div. 131, 64 N. Y. Suppl. 1080.
29. Mahley v. German Bank, 52 N. Y. App.

Div. 131, 64 N. Y. Suppl. 1080.
30. Koken Iron Works v. Robertson Ave.

R. Co., 141 Mo. 228, 44 S. W. 269; Mahley
V. German Bank, 52 N. Y. App. Div. 131, 64
N. Y. Suppl. 1080.

31. O'Connor v. Current River R. Co., Ill
Mo. 185, 20 S. W. 16 (holding that charges
for work done under two distinct contracts
cannot be blended together in one mechanic's
lien) ; Central Trust Co. v. Chicago, etc., R.
Co., 54 Fed. 598.

S3. Luttrell v. Knoxville, etc., R. Co.,

(Tenn. 1907) 105 S. W. 565.

33. Cox V. Western Pac. R. Co., 44 Cal.

18 (holding that the lien laws of California

do not enable a railroad contractor to file

successive liens for successive portions of

work done under an entire contract, nor to

file separate liens upon distinct portions of

the road as they are successively completed,
but that only one lien can be acquired, and
it must apply to the whole road) ; Battle v.

McArthur, 49 Fed. 715 (construing Mo. Rev.
St. (1879) §§ 3202, 3205].

34. Battle v. McArthur, 49 Fed. 715.
35. Williams v. Chicago, etc., R. Co., 112

Mo. 463, 20 S. W. 631, 34 Am. St. Rep. 403.
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pany for a balance due from the latter under a traffic agreement for the inter-

change of business.^^

7. Mortgages and Trust Deeds "— a. Power to Mortgage— (i) In General.
Although it is held in some jurisdictions that a railroad company, like private

corporations generally, has the power to mortgage its property, real and per-

sonal, unless restrained by its charter or statutes, ^^ by the weight of authority,

such a company, since it is a quasi-public corporation and as such is charged

with pubhc duties, has no power to mortgage its property and franchises,'" unless

such power is granted to it by the legislature either in express words,^" or by
reasonable and necessary imphcation therefrom,^ as from its authority to borrow

36. International, etc., R. Co. v. Coolidge,

26 Tex. Civ. App. 595, 62 S. W. 1097, lidd-

ing that Rev. St. art. 4538, providing that
every railway interchanging business with
another connecting railway is a trustee for

such connecting railway, and that money due
shall be a lien on the property of the con-

necting railway to the extent of balances
due each quarter, which lien shall be superior
to all other liens save laborers' liens, was
not intended to restrict the lien of a connect-

ing railway for a balance due to the same
species of property covered by a lalborer's

lien, but that such lien extended to all assets

of the road including lands given to the road
as a bonus but not used in the business of the
road.
37. Corporate mortgages generally see CoB-

poBATioss, 10 Cyc. 1182 et seq.

Who may execute corporate mortgages
generally see Coepokations, 10 Cyc. 1198 et

seq.

•Ratification by corporations generally see

CoBPORATiONS, 10 Cyc. 1069 et seq., 12„i.

38. Savannah, etc., R. Co. v. Lancaster, 62
Ala. 555; Kelly V. Alabama, etc., R. Co., 58
Ala. 489; Mobile, etc., R. Co. v. Talman,
15 Ala. 472; Allen v. Montgomery R. Co., 11

Ala. 4.37; Miller v. Rutland, etc., R. Co., 36

Vt. 452, holding that a railroad company has
power to mortgage its road and the fran-

chise in the road to procure rails for the
construction of the road. See also Kennebec,
etc., R. Co. V. Portland, etc., R. Co., 59 Me.
9 [citing Shepley v. Atlantic, etc., R. Co., 55
Me. 395, 407, where the court said :

" The
doctrine that all railroad mortgages made
without the consent of the Legislature are

illegal and void, because they may operate
as a permanent transfer of the corporate
powers from the original corporators to an-

other body, seems to us to have little to

commend it but much to condemn it "].

39. State v. Mexican Gulf R. Co., 3 Rob.
(La.) 513; Atkiuson v. Marietta, etc., R. Co.,

15 Ohio St. 21. And see cases cited infra,

notes 40-44.
40. Galifornia.— Bishop v. McKillican, 124

Cal. 321, 57 Pac. 76, 71 Am. St. Rep. 68.

Florida.— State v. Florida Cent. R. Co., 15

Fla. 690, holding that under the legislation
of Florida, the Florida Central Railroad Com-
pany had power to execute a bond which was
to be a mortgage by virtue of the statute and
without the execution of an additional mort-
gage to secure it; and to such bond when

executed attached the lien, power, and duty
of the state as trustee under the statute.

Georgia.— Georgia, etc., R. Co. v. Barton,
101 Ga. 466, 28 S. B. 482, construing Code
(1882), § 1689i.

Illinois.— Palmer v. Forbes, 23 111. 301.

Louisiana.— State v. Morgan, 28 La. Ann.
482 (holding that prior to the act of 1856,

authorizing railroad companies to mortgage
their property and franchises, the railroad

companies in this state had no authority to

execute such a mortgage) ; State v. Mexican
Gulf R. Co., 3 Rob. 513.

New Jersey.— Baker v. Guaranty Trust,

etc., Co., (Ch. 1895) 31 Atl. 174.

New York.— Piatt v. New York, etc., R.
Co., 9 N. Y. App. Div. 87, 41 N. Y. Suppl.
42 [affirming 17 Misc. 22, 39 N. Y. Suppl.

871, and affirmed in 153 N. Y. 670, 48 N. E.

1106], construing Laws (1850), c. 140, § 10,

and Laws (1892), c. 676, § 4, subd. 10.

Pennsylvania.— Gloninger v. Pittsburgh,
etc., R. Co., 139 Pa. St. 13, 21 Atl. 211 (hold-

ing that, where such power is expressly given
by its charter, it is not necessary to the
exercise of the power that it be expressly
authorized to issue bonds thereafter, as that
is a necessary incident of the power to mort-
gage) ; Rothschild v. Rochester, etc., R. Co.,

1 Pa. Co. Ct. 620.

Tennessee.— Frazier v. Bast Tennessee, etc.,

R. Co., 88 Tenn. 138, 12 S. W. 537.

Texas.— Galveston, etc., R. Co. v. Fon-
taine, 23 Tex. Civ. App. 519, 57 S. W.
872.

United States.— Compton v. Jesup, 68 Fed.
263, 15 C. C. A. 397.

England.— Hart v. Eastern Union R. Co., 7
Exch. 246, 6 R. & Can. Gas. 818.

See 41 Cent. Dig. tit. "Railroads," § 505.

Legislative authority to mortgage includes
power to make a deed trust in the nature of
a mortgage. Pullan v. Cincinnati, etc., R.
Co., 20 Fed. Cas. No. 11,461, 4 Biss. 35.

41. State V. Florida Cent. R. Co., 15 Fla.

690; Bardstown, etc., R. Co. v. Metcalfe, 4

Mete. (Ky.) 199, 81 Am. Dec. 541; East
Boston Freight R. Co. v. Eastern R. Co., 13

Allen (Mass.) 422; Coe i'. Columbiis, etc., R.
Co., 10 Ohio St. 372, 75 Am. Dec. 518;
Miller v. Rattermann. 10 Ohio Dec. (Re-
print) 555, 12 Cine. L. Bui. 99, holding that
it is within the power of a railroad company
to renew an old mortgage debt by issuing
preferred stock and executing a mortgage to

a trustee for the holders of such stock to

[VIII, A. 7, a, (I)]
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money on its credit,* ana to execute such securities in amount and kind as it

may deem expedient; ''^ or from its authority to alienate, sell, or dispose of its

property." And according to the weight of authority a mortgage executed
without such authority is.invaUd,*^ except where it is subsequently ratified by an
act of the legislature.*" It has been held, however, that the above rule does not
apply to property which is not ctsentiai to or of use in the fulfilment of the com-
pany's public purposes and not necessary to enable it to perform its public duties;

but that such property may be mortgaged without statutory authority.*'

(ii) Limitation of Power in General. Where this power is statutory,

the conditions upon and limitations within which it may be exercised are ordinarily

regulated by the statute authorizing the mortgage.*' The statutes usually limit

the amount of indebtedness or obHgations for which a railroad mortgage may
be issued.*^ Where the power to mortgage is a special one, ordinarily it cannot
be exercised for any other purpose than that expressed in the statute authorizing

the power/" but statutory authority to mortgage to secure the payment of

debts contracted in constructing and completing the road ^' has been held to

include not only the completion of the road as authorized at the time of the passage

of the statute, but also the necessary acquisition of rolling-stock and the building

or acquisition of such branches as may thereafter be authorized; °^ and the mere

secure the fulfilment of the obligations of

the company with respect thereto.

42. Electric Lighting Co. v. Rust, 117 Ala.

680, 23 So. 751; Bardstown, etc., R. Co. v.

Metcalfe, 4 Mete. (Ky.) 199, 81 Am. Dec.

541; Ludlow V. Hurd, 1 Disn. (Ohio) 552,

12 Ohio Dec. (Reprint) 791; Carey v. Pitts-

burgh, etc., R. Co., 2 Ohio Dec. (Reprint)

85, 1 West. L. Month. 338; Parker v. New
Orleans, etc., R. Co., 33 Fed. 693.

43. Pierce v. Milwaukee, etc., R. Co., 24
Wis. 551, 1 Am. Rep. 203.

44. McAllister v. Plant, 54 Miss. 106;
Branch v. Atlantic, etc., R. Co., 4 Ped. Cas.

No. 1,807, 3 Woods 481; Bickford v. Grand
Junction R. Co., 1 Can. Sup. Ct. 696 [revers-

inp 23 Grant Ch. (U. C.) 302].

45. See cases cited supra, notes 39-44.

46. See infra, VIII, A, 7, b, (iii).

47. Piatt t: Union Pac. R. Co., 99 U. S.

48, 25 L. ed. 424 (holding that the reason

of the rule is inapplicable to a mortgage of

property which is not a part of the road and
in no way connected with its use) ; Bick-

ford V. Grand Junction R. Co., 1 Can. Sup.

Ct. 696. See also Gardner v. London, etc., R.

Co., L. R. 2 Ch. 201, 36 L. J. Ch. 323, 15 L. T.

Rep. N. S. 552, 15 Wkly. Rep. 324.

48. Richards v. Merrimack, 44 N. H. 127
(holding, however, that the power o£ a rail-

road company to borrow money and mortgage
its property is not limited by the usual clause

in its charter providing that shares shall not

be assessed over one hundred dollars and that

if more money is necessary it shall be raised

by creating new shares) ; Rothschild v. Roch-

ester, etc., R. Co., 1 Pa. Co. Ct. 620 (holding

that a mortgage of the property of a railroad

company is an increase of its indebtedness

which can be affected only by complying with

the Const, art. 16, § 7, and with the act of

assembly of April 18, 1874, passed to enforce

such constitutional provision).

The Tennessee act of March 15, 1881, does

not repeal the limitation on a railroad com-

rvill. A, 7, a, (1)1

pany^s mortgaging power contained in the

act of March 24, 1877, which inhibits the

railroad company " to give or create any
mortgage or other kind of lien on its railway

property in this State, which shall be valid

and binding against judgments and decrees

and executions therefrom for timber furnished

and work or labor done on, or for damages
done to persons and property in the opera-

tion of its railroad in this State." Frazier v.

East Tennessee, etc., R. Co., 88 Tenn. 138, 12

S. W. 537.

49. Beach v. Waketeld, 107 Iowa 567, 78

N. W. 688, 78 N. W. 197 (construing Code
(1873), § 1061, and Laws 20 Gen. Assembly,
c. 22; 21 Gen. Assembly, c. 57); Baker v.

Guarantee Trust, etc., Co., (N. J. Ch. 1895)
31 Atl. 174 (holding that the power of a

railroad company to mortgage its property
and franchises is limited strictly to borrow-
ing money on its mortgage bonds and to the

amount of cash paid in on account of sub-
scriptions to its capital stock) ; Flynn v.

Coney Island, etc., R. Co., 26 N. Y. App. Div.

416, 50 N. Y. Suppl. 74 (holding that section 2

of the " Stock Corporation Law," restricting

the amount of corporate obligations secured
by bonds, is applicable to railroad corpora-
tions and that the amount of a railroad mort-
gage must be limited either by the amount
of the capital stock, or by two thirds of the
value of the property of the company, if that
be greater than the capital stock )

.

A mortgage executed to secure a void issue
of bonds under Mass. St. (1854) c. 286, is

also void. East Boston Freight R. Co. v.

Hubbard, 10 Allen (Mass.) 459 note.
50. Frazier r. East Tennessee, etc., R. Co.,

88 Tenn. 138, 12 S. W. 537.
51. McLane r. Placerville, etc., R. Co., 66

Cal. 606, 6 Pac. 748.

53. Glonincrer v. Pittsburgh, etc., R. Co.,

139 Pa. St. 13, 21 Atl. 211. But see Frazier
V. East Tennessee, etc., R. Co., 88 Tenn. 138,
12 S. W. 527.
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fact that the company is specially authorized to execute a mortgage for a particular

purpose does not take away or abridge its general powers to execute mortgages.^'

If the statute is a special one applicable only to a certain railroad, another
railroad company cannot avail itself of its provisions to authorize a mortgage
made by it.^*

(in) Property Subject to Be Mortgaged — (a) In General. The
power to mortgage a railroad ordinarily embraces every species of property owned
by the company necessary for the operation of the road/^ although this power
may be controlled by the particular statute by which it is conferred.^" Power
to mortgage the franchises and property of a railroad company implies as inci-

dental thereto the power to mortgage every kind of property that may be neces-

sary to the enjoyment of the franchises and road.^' A general power to mortgage
the whole road includes power to mortgage any part of it.^*

(b) Franchises. Ordinarily a railroad company may mortgage its franchises

and corporate rights only where it has statutory authority to do so;^° and an

53. Mobile, etc., R. Co. v. Talman, 15 Ala.
472; Allen v. Montgomery, etc., R. Co., 11
Ala. 437 ; Bickford i;. Grand Junction R. Co.,

1 Can. Sup. Ct. 696 Ireversing 23 Grant Ch.
(U. C.) 302], holding that the statutory
power to borrow money and secure loans can-
not be considered as implying that the com-
pany's powers to mortgage are to be limited
to that object.

54. Georgia Southern, etc., R. Co. v. Bar-
ton, 101 Ga. 466, 28 S. E. 842 (holding that
where the charter of a railroad company in
express terms defines and limits its power
to mortgage, a general provision in a preced-
ing section of the charter authorizing the
company to build a railroad " and the same
to use, equip, and enjoy all the rights, privi-

leges and immunities granted to " another
railroad company, does not confer upon the
former company the mortgaging power of the
latter under its charter); Central Trust Co. v.

East Tennessee, etc., R. Co., 69 Fed. 658.

55. Ludlow V. Hurd, 1 Disn. (Ohio) 552,
12 Ohio Dee. (Reprint) 791; Gardner v. Lon-
don, etc., R. Co.,-L. R. 2 Ch. 201, 36 L. J. Ch.
323, 15 L. T. Rep. N. S. 552, 15 Wkly. Rep.
324.

A right of way of a railroad is of such a
nature as to be capable of being pledged to

the state as security for a loan, and on failure

of redemption of being sold and transferred
so as to vest the easement in the purchaser.
Junction R. Co. v. Euggles, 7 Ohio St. 1.

56. Taber v. Cincinnati, etc., R. Co., 15

Ind. 459 (holding that the power to mortgage
conferred by Loc. Laws (1851), p. 43, had
reference only to such lands and property as

the company could lawfully acquire, and
could not therefore have included such as
were not necessary for the purposes of the
road) ; Bath v. Miller, 61 Me. 341 (holding
that St. (1860) c. 450, 475, authorizing the
extension of a certain railroad and a mort-
gage of " the original road " and " of the ex-

tension," treating them as distinct roads, and
as having separate and distinct franchises,
does not authorize a mortgage of the whole
road as a unit, and therefore not of property
purchased by the earnings of the whole road
after its completion )

.

57. Phillips V. Winslow, 18 B. Mon. (Ky.)

431, 68 Am. Dec. 729; Coe v. Columbus, etc.,

R. Co., 10 Ohio St. 372, 75 Am. Dec. 518;
Dunham v. Earl, 8 Fed. Cas. No. 4,149.

A mortgage of land, acquired and held
solely for exercising a railroad franchise, as
security for the bonds of the road under a
power " to pledge the entire road, fixtures,

and equipment with all the appurtenances,
income, and resources thereof " will be valid

without special legislative authority to exe-

cute it. Coe V. Columbus, etc., R. Co., 10

Ohio St. 372, 75 Am. Dec. 518.
58. East Boston Freight R. Co. v. Eastern

R. Co., 13 Allen (Mass.) 422; Chartiers R.
Co. V. Hodgens, 85 Pa. St. 501 ; Minnesota
Co. V. St. Paul Co., 2 Wall. (U. S.) 609, 17

L. ed. 886 (holding that a railroad company
owning the whole of a long railroad and all

the rolling stock upon it may assign the par-
ticular portions of such rolling stock to par-
ticular divisions, and mortgage each portion
with the division to which it is assigned) ;

Pullan V. Cincinnati, etc., R. Co., 20 Fed. Cas.
No. 11,461, 4 Biss. 35. But see East Boston
Freight R. Co. v. Hubbard, 10 Allen (Mass.)
459 note.

59. Iowa.— Dunham v. Isett, 15 Iowa 284,
holding that whether under Code (1851),
c. 43, the corporate franchise of a railroad
company can be mortgaged, it may be mort-
gaged under Act March 28, 1858, c. 25, p. 19.

Massachusetts.— East Boston Freight R.
Co. V. Eastern R. Co., 13 Allen 422; Com. v.

Smith, 10 Allen 448, 87 Am. Dec. 672, hold-
ing that a railroad company has no power at
common law to mortgage its franchises.

Minnesota.— First Div. St. Paul, etc., R.
Co. V. Parcher, 14 Minn. 297, holding that
section 21 of its charter as well as art. 9,

§ 10, of the constitution adopted April 15,

1858, authorized the Minn. & Pac. R. Co. to
mortgage its corporate franchise.

Mississippi.— McAllister v. Plant, 54 Miss.
106.

New Hampshire.— Pierce v. Emery, 32
N. H. 484.
New York.— Hoyle v. Plattsburgh, etc., R.

Co., 51 Barb. 45 [reversed on other grounds
in 64 N. y. 314, 13 Am. Rep. 695].

Ohio.— Coe v. Columbus, etc., R. Co., 10
Ohio St. 372, 75 Am. Dec. 518.
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express authority for a railroad company to mortgage its road, income, or other

property does not imply power to mortgage its franchises, °'' or such other prop-
erty as is absolutely essential to the exercise of the franchises; °^ although in some
jurisdictions it is held that while a power to mortgage the road and other property
does not include the power to mortgage the franchise of being a corporation,"^

or the franchise of exemption from taxation, °^ it does include power to mortgage
such franchises as are not necessarily corporate rights, such as the franchise to

build, own, and manage a road and to take tolls thereon, and are necessary to the

enjoyment of the road; "* and it has been held that this power may be implied

from the charter power to borrow money. ''^ A railroad company lawfully pur-

chasing its franchise has imphed authority to mortgage it for the purchase-money."'

But a previously unauthorized mortgage of franchises may be made valid as

between the parties by a subsequent act of the legislature."' Nor will the fact

that a mortgage attempting to convey property and franchise is inoperative as

to the franchise render the mortgage entirely void; but it operates to convey
the property."'

(c) Income, Rents, and Profits. A railroad company ordinarily has no power
to mortgage its income, rents, and profits,"" except where such authority is given

Texas.— Houston, etc., R. Co. v. Shirley, 54
Tex. 125.

United States.— Hall v. Sullivan R. Co., 11
Fed. Cas. No. 5,948, Brunn. Col. Cas. 613;
Pullan V. Cincinnati, etc., R. Co., 20 Fed.
Cas. No. 11,461, 4 Biss. 35.

See 41 Cent. Dig. tit. "Railroads," § 508.
Compare Miller v. Rutland, etc., R. Co., 36

Vt. 452, holding that a railroad company may
mortgage its road and franchises to procure
rails for the construction of a road, although
the title of the corporation to the whole of

the road is not perfected.
The mere fact of incorporation for the pur-

pose of owning and managing a railroad, and
with authority to exercise the right of emi-
nent domain, will not authorize a railroad
company to mortgage its franchises. Com. v.

Smith, 10 Allen (Mass.) 448, 87 Am. Dec.
672.

60. Missouri Pac. R. Co. v. Owens, 1 Tex.
App. Civ. Cas. § 384; Randolph v. Wilming-
ton, etc., R. Co., 20 Fed. Cas. No. 11,563, 11

Phila. (Pa.) 502; Pullan v. Cincinnati, etc.,

R. Co., 20 Fed. Cas. No. 11,461, 4 Biss. 35.

61. Missouri Pac. R. Co. v. Owens, 1 Tex.
App. Civ. Cas. § 384.

62. Bardstown, etc., R. Co. v. Metcalfe, 4
Mete. (Ky.) 199, 81 Am. Dec. 541; Atkin-
son V. Marietta, etc., R. Co., 15 Ohio St. 21

;

Memphis, etc., R. Co. v. Berry, 112 U. S.

609, 5 S. Ct. 299, 28 L. ed. 837; Branch v.

Atlantic, etc., R. Co., 4 Fed. Cas. No. 1,807,

3 Woods 481.

The franchise to exist as a corporation
pertains to the stock-holders as such, and
each one's interest therein accompanies the
transfer of his share of stock. By statute
in Alabama, the purchasers of a railroad are
enabled to constitute themselves into a body
corporate, and have all the rights and fran-

chises in respect to it the company was
vested with. Meyer v. Johnston, 53 Ala.

237.
63. Morgan v. Louisiana, 93 U. S. 217, 23

L. ed. 860.

64. Meyer v. Johnston, 53 Ala. 237 (hold-
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ing that the franchise which a railroad com-
pany in this state transfers by its mortgage
is not its franchise to exist as a corpora-
tion, but only such of its franchises or priv-

ileges as will enable the grantee to have
the same use and beneficial enjoyment of the
property as the company itself had and that
especially is this the case when the charter
merely authorizes the company to mortgage
" its means, property and effects," without
express mention of franchises) ; Bardstown.
etc., R. Co. i\ Metcalfe, 4 Mete. (Ky.) 199^
81 Am. Dee. 541; Coe v. Columbus, etc., R.
Co., 10 Ohio St. 372, 75 Am. Dec. 518; Pierce
V. Milwaukee, etc., R. Co., 24 Wis. 551, 1

Am. Rep. 203 (holding that a railroad com-
pany authorized by its charter " to borrow
money " and execute " such securities in
amount and kind" as it might deem ex-

pedient may mortgage its entire road with
its franchises) ; Branch c • Atlantic, etc., R.
Co., 4 Fed. Cas. No. 1,807, 3 Woods 481.
A grant of a right of way through certain

streets with the right to construct its rail-

road thereon and occupy them in its use ia

a franchise which may "be mortgaged. New
Orleans, etc., R. Co. u. Delamore, 114 tJ. S.

501, 5 S. Ct. 1009, 29 L. ed. 244.
65. Bardstown, etc., R. Co. v. Metcalfe, 4

Mete. (Ky.) 199, 81 Am. Dec. 541.
66. Memphis, etc., R. Co. v. Dow, 19 Fed,

388.

67. Hall V. Sullivan R. Co., 11 Fed. Cas,
No. 5,948, Brunn. Col. Cas. 613.

" 68. Butler v. Rahm, 46 Md. 541; Glonin-
ger v. Pittsburgh, etc., R. Co., 139 Pa. St,

13, 21 Atl. 211.

69. Georgia Southern, etc., R. Co. v. Bar
ton, 101 Ga. 466, 28 S. E. 842. But see
Kelly V. Alabama, etc., R. Co., 58 Ala. 489
holding that a resolution of railroad di
rectors, authorizing an issuance of bonds
to raise money, and execution of a deed of
trust to secure the same, etc., " and on all
the real and personal property," etc., au-
thorizes a trust deed conveying the tolls,
freights, rents, income, etc.
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to it by statute; '" and this power wUI not be implied from authority to mortgage
its property and franchises." Where such power is given, the company, in order

to make the pledge effectual, may stipulate in the mortgage that, on default of

the trustee named therein, the mortgagee may take possession and operate the

railroad and receive its earnings."

(d) After-Acquired Property. The power to mortgage railroad property and

franchises includes the power to mortgage future-acquired property '" as well as

property owned by it at the time of the execution of the instrument; and as soon

as the property is acquired or comes into existence the mortgage operates upon
it,'^ and creates an equitable Hen or mortgage upon it."

b. Form, Requisites, and Validity— (i) Nature and Essentials of
Conveyances in General. In accordance with the rules regulating mort-

70. Jesaup f. Bridge, 11 Iowa 572, 79 Am.
Dec. 513; Seibert v. Minneapolis, etc., K. Co.,

52 Minn. 246, 53 N. W. 1151; Carey v. Pitts-

burgh, etc., B,. Co., 2 Ohio Dec. (Reprint)

85, 1 West. L. Month. 338 (holding, how-
ever, that this power extends only to such
income as ia not necessary for the mainte-
nance and operation of the road) ; Welch v.

Pittsburgh, etc., R. Co., 2 Ohio Dec. (Re-
print) 5, 1 West. L. Month. 87.

71. Georgia Southern, etc., R. Co. v. Bar-
ton, 101 Ga. 466, 28 S. E. 842, construing
Code (1882), § 1689i.

72. Seibert v Minneapolis, etc., R. Co., 52
Minn. 246, 53 N. W. 1151.

73. Alabama.— Meyer v. Johnston, 53 Ala.

237.
Connecticut.— Buck v. Seymour, 46 Conn.

156.

Georgia.— McTighe v. Macon Constr. Co.,

94 Ga. 306, 21 S. E. 701, 47 Am. St. Rep.
153, 32 L. R. A. 208, holding also that a de
facto company may make such a mortgage.

Illinois.— Quincy v. Chicago, etc., R. Co.,

94 111. 537.

Iowa.— Jessup v. Bridge, 11 Iowa 572, 79
Am. Dec. 513.

Louisiana.— Bell v. Chicago, etc., R. Co.,

34 La. Ann. 785, holding that the prohibi-

tions against mortgaging future property,

found in the civil code, relate to ordinary
transactions between individuals, and do not

^PPly to railroad corporations.
Michigan.— Pere Marquette R. Co. v.

Graham, 136 Mich. 444, 99 N. W. 408.

Missouri.— Omaha, etc., R. Co. v. Wabash,
etc., R. Co., 108 Mo. 298, 18 S. W. 1101.

New Hampshire.— Pierce v. Emery, 32
N. H. 484.

New Jersey.— Baker v. Guarantee Trust,

etc., Co., (Ch. 1895) 31 Atl. 174 (holding
that neither the statute authorizing a rail-

road company to mortgage its property and
franchises, nor the policy of the law forbids
the giving of a mortgage on a railroad not
yet built or on property not yet acquired by
the company) ; Williamson v. New Jersey
South R. Co., 26 N. J. Eq. 398.
New York.— Seymour v. Canandaigua, etc.,

R. Co., 25 Barb. 284, 14 How. Pr. 531, hold-
ing that the words " corporate property and
franchises" as used in Gen. R. Act (1850),
Bubd. 10, § 28, include all the rights and in-

terests of a railroad corporation, and that

it waa the intention of the legislature to

authorize auch corporation to mortgage all

or singular the property of the corporation,

with ita rights and interests acquired and
to be acquired, as an entirety.

OAio.— Coe V. Peacock, 14 Ohio St. 187;

Coe V. Columbus, etc., R. Co., 10 Ohio St.

372, 75 Am. Dec. 518; Ludlow v. Hurd, 1

Disn. 522, 12 Ohio Dec. (Reprint) 791;

Welch V. Pittsburgh, etc., R. Co., 2 Ohio Dec.

(Reprint) 5, 1 West. L. Month. 87.

Tennessee.— Clay v. East Tennessee, etc., R.

Co., 6 Heisk. 421.

Wisconsin.— Pierce v. Milwaukee, etc., R.
Co., 24 Wis. 551, 1 Am. Rep. 203.

XJnited States.—-Galveston, etc., R. Co. v.

Cowdrey, 11 Wall. 459, 20 L. ed..l99; Pen-
nock V. Coe, 23 How. 117, 16 L. ed. 436;
Central Trust Co. v. Chattanooga, etc., R.
Co., 94 Fed. 275, 36 C. C. A. 241; Compton
V. Jeaup, 68 Fed. 263, 15 C. C. A. 397; Black-
burn V. Selma, etc., R. Co., 3 Fed. Caa. No,
1,467, 2 Flipp. 525.

Under La. Rev. St. §§ 726, 727, 2396, 2397,

a railroad company, when authorized to bor-

row money for construction purposes, may
mortgage such property as it may acquire
in the future. Parker v. New Orleans, etc,

R. Co., 33 Fed. 693. But see State' D. New
Orleans, etc., R. Co., 4 Rob. 231 ; State v.

Mexican Gulf E. Co., 3 Rob. 513.

74. Meyer v. Johnston, 53 Ala. 237 ; Parker
V. New Orleans, etc., R. Co., 33 Fed. 693.

75. Illinois.— Hunt v. Bullock, 23 111. 320.

Ohio.— Welch v. Pittsburgh, etc., R. Co., 2
Ohio Dec. (Reprint) 5, 1 West. L. Month.
87. Under the registry law of Ohio a mort-
gage of lands to be afterward acquired being
a mere contract to convey such lands as se-

curity or as it has been termed an equitable

mortgage, it has no validity against third
persons who acquire a legal interest in and
liens upon the property. Coe v. Columbus,
etc., R. Co., 10 Ohio St. 372, 75 Am. Dec.

518.

Pennsylvania.— Philadelphia, etc., R. Co.

V. Woelpper, 64 Pa. St. 366, 3 Am. Rep.
596.

Tennessee.— Clay v. East Tennesaee, etc.,

R. Co., 6 Heisk. 421.

England.— Holroyd v. Marshall, 10 H. L.

Cas. 191, 9 Jur. N. S. 213, 33 L. J. Ch. 193,

7 L. T. Rep. N. S. 172, 11 Wkly. Rep. 171,
11 Eng. Reprint 999.
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gages generally,'" and in the absence of statute, no particular form is necessary

to constitute a mortgage of railroad property; but it is only requisite that the

instrument or instruments should evince a present purpose on the part of the

company to convey the title to specified property, sufficiently described, to a

designated person as mortgagee or trustee to be held by him as security for the

payment of a certain indebtedness, or for the performance of some other act on

its part.'' Ordinarily a mortgage on railroad property is made in the form of

a trust deed, the secured bondholders thereunder being entitled, through the

intervention of the trustees, to the same benefits as if they were made parties

to the instrument.'^ Thus a deed of trust executed by a railroad company to

secure the payment of bonds and coupons is in effect a mortgage.'" The trustee

therein may in general be any person,™ or be a foreign corporation or trust

company,*' or even a director or officer of the company.'^ In equity, almost any

instrument or agreement showing an intention to pledge railroad property as

security for its indebtedness will be considered or treated as a mortgage,*^ although

it lacks the formal requisites of a mortgage, and is insufficient to constitute a

mortgage at common law or under the statute, or although it is so defectively

executed as to be invahd as a legal instrument, ^^ or although it amounts to no
more than an imexecuted contract to give a Hen or mortgage,^ provided the con-

76. See Mortgages, 27 Cyc. 1078 et seg.

77. See In re York, etc., R. Co., 50 Me. 552,
52 Me. 82, conveyance held to be a mortgage
and not a deed of trust.

A contract between a manufacturer of cars

and a railroad company by which the latter

is bound to pay the price of certain cars de-

livered to it by the former, either paying
its notes or by surrendering the property to

be sold in order to make payments, is a
mortgage. Herryford v. Davis, 102 U. S.

235, 26 L. ed. 160.

A bill of sale by a railroad company to the
manufacturer of certain rolling stock which
has been delivered and partly paid for, with
an agreement for a lease by the company and
ownership by it when paid for, constitutes

in effect a mortgage. Potter v. Boston Loco-
motive Works, 1 Gray (Mass.) 154.

Taking preferred stock has been held to be
a contract for an advance of money to the
company and the same as a purchase of the
company's bonds and only another form of

mortgage. See West Chester, etc., R. Co. v.

Jackson, 77 Pa. St. 321.

A contract whereby cars and locomotives
are leased to a railroad company, which
agrees to pay for every car and locomotive so

delivered an annual rent, for a certain period,

at the end of which the cars and locomotives
are to become the property of the railroad

company, with a proviso that upon default

of payment of the annual rent, or failure to

observe any of the covenants of the lease,

the rights of the company shall be determined
and the property reclaimed by the lessors, is

a mortgage, and not a lease. Frank v. Den-
ver, etc., R. Co., 23 Fed. 123.

Bonds creating a lien upon railroad prop-

erty and intended as security for an indebted-

ness are in effect mortgages and are governed
by the laws relating to mortgages. King v.

Tuscumbia, etc., R. Co., 14 Fed. Cas. No.
7,808.

78. McLane v. Placerville, etc., R. Co., 66
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Cal. 606, 6 Pac. 748; Butler v. Rahm, 46
Md. 541; Southern Pac. R. Co. v. Doyle, 11

Fed. 253, 8 Sawy. 60.

Me. Rev. St. (1857) c. 61, § 51 et seq., and
St. ( 1858 ) c. 30, relative " to trustees of

railroads," and regulating the proceedings

to be had when a railroad has been conveyed
to trustees for the use of bondholders contem-

plate the execution of a deed of trust, and
not the execution of a mortgage. In re York,

etc., R. Co., 50 Me. 552.

79. Coe V. Johnson, 18 Ind. 218; Wiscon-
sin Cent. R. Co. v. Wisconsin River Land Co.,

71 Wis. 94, 36 N. W. 837.

80. Ellis V. Boston, etc., R. Co., 107 Mass. 1.

See also, generally, Moktgages, 27 Cyc. 1046;
Tbusts.

81. Hervey v. Illinois Midland R. Co., 28
Fed. 169; Farmers' L. & T. Co. v. Chicago,

etc., R. Co., 27 Fed. 146.

83. Ellis V. Boston, etc., R. Co., 107 Mass. 1.

83. See Barney, etc., Mfg. Co. i;. Hart, 1

S. W. 414, 8 Ky. L. Rep. 223; Ketchum v.

Pacific R. Co., 14 Fed. Cas. No. 7,739, 4 Dill.

78 [affirmed in 101 U. S. 289, 25 L. ed. 932].
84. Miller v. Rutland, etc., R. Co., 36 Vt.

452 (holding that a mortgage executed by
the president of a railroad company in his

own name intending it to be a valid mort-
gage of the company, although not the deed
of the corporation, should be regarded as an
equitable mortgage and valid as against the
company and against holders of bonds secured
by subsequent mortgages executed by the
company to trustees with notice of the exist-

ence of such mortgage) ; Central Trust Co. v.

Bridges, 57 Fed. 753, 6 C. C. A. 539.
85. Waco Tap R. Co. v. Shirley, 45 Tex.

355; Poland v. Lamoille Valley R. Co., 52
Vt. 144; Holroyd v. Marshall, 10 H. L. Cas.

191, 9 Jur. N. S. 213, 33 L. J. Ch. 193,

7 L. T. Rep. N. S. 172, II Wkly. Rep. 171.

11 Eng. Reprint 999.
An unexecuted promise to execute a mort-

gage under which the mortgagor goes into
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tract is one of which a court of equity will decree specific performance/" Under
some statutes bonds issued by," or in aid of/' a railroad company constitute a
mortgage on its property without the execution of an additional mortgage to
secure the same.

(ii) Requisites and Validity. It is essential that the mortgage shall be
based upon a valuable consideration/' and if it is made upon an inadequate con-

sideration as part of an illegal and fraudulent scheme, it is null and void,'" even
in the hands of a bona fide holder." Except where there are special statutory

provisions governing such mortgages, a railroad mortgage is regulated by the

limitations, prohibitions, or other requirements applicable to mortgages gen-

erally, °^ such as to mode of execution; "^ and this applies to mortgages of personal

property, it being necessary in the absence of statute otherwise that all the require-

ments as to chattel mortgages generally be complied with.'*

(hi) Retroactive and Curative Statutes. A railroad mortgage
which is ultra vires, as being made without legislative authority, may be subse-

quently ratified or cured by an act of the legislature, and thereby made as bind-

ing as if originally authorized,'^ so far as the state and the public are con-

posaession is in equity equivalent to a mort-
gage as between the parties. Texas Western
R. Co. V. Gentry, 69 Tex. 625, 8 S. W. 98.

86. Holroyd v. Marshall, 10 H. L. Cas. 191,
9 Jur. N. S. 213, 33 L. J. Ch. 193, 7

L. T. Rep. N. S. 172, 11 Wkly. Rep. 171,
11 Eng. Reprint 999.

87. State t. Florida Cent. R. Co., 15 Fla.
690; Brunswick, etc., R. Co. v. Hughes, 52
Ga. 557.

88. U. S. V. Union Pac. R. Co., 91 U. S. 72,
23 L. ed. 224 ; Tompkins v. Little Rock, etc.,

R. Co., 15 Fed. 6. See State v. Mexican
Gulf R. Co., 3 Rob. (La.) 513.

89. Union Trust Co. v. New York, etc., R.
Co., 9 Ohio Dec. (Reprint) 773, 17 Cine.

L. Bui. 176.

Consideration of mortgages generally see
MoBTGAGES, 27 Cyc. 1049 et seq.

90. Union Trust Co. v. New York, etc., R.
Co., 9 Ohio Dec. (Reprint) 773, 17 Cine.

L. Bui. 176.

91. Union Trust Co. v. New York, ete., R.
Co., 9 Ohio Dec. (Reprint) 773, 17 Cine.

L. Bui. 176.

92. Farmers' L. & T. Co. v. Oregon, etc., R.
Co., 24 Fed. 407, holding that the clause in

section 3 of the Oregon act of Oct. 26, 1882
(Ses3. Laws, p. 65), commonly called the
" Mortgage Tax Law," which declares that all

mortgages whereby land in more than one
county " is made security for the payment
of a debt, shall be void," applies to a mort-
gage executed by a, railroad company of its

road and other property in several counties,

and that therefore such mortgage is void

and of no eilect. It is stated in the opinion

of the court in this case, however, that by
the act of 1885 (Sess. Laws, p. 9), railroad

mortgages thereafter executed are taken out
of the operation of this clause.

93. Bishop r. McKillican, 124 Cal. 321, 57
Pac. 76, 71 Am. St. Rep. 68 (holding that
where the statute conferring the power on
railroad companies to execute mortgages does

not prescribe the mode of execution, the

mode and manner of the execution of mort-
gages of real and personal property by such

company is that prescribed by the statutes

for the execution of such mortgages in gen-

eral) ; Palmer v. Forbes, 23 111. 301.

The acknowledgment of a railroad mort-
gage may be made in another state from that
in which the company was organized and its

property is located. Hodder v. Kentucky,
etc., R. Co., 7 Fed. 733.

94. Hunt V. Bullock, 23 111. 320 (holding
that unless a mortgage of the personal prop-
erty of a railroad conforms to the require-

ments of the law in regard to chattel mort-
gages, the property covered by it will be
liable to attachment and sale on execution
by the creditors of the road) ; Richards v.

Merrimack, etc., R. Co., 44 N. H. 127.

A failure of agents to sign the oath pro-
fessedly as acting for the company does not
invalidate a mortgage of personalty of a
railroad company sworn to by the agents
executing it. Richards v. Merrimack, etc.,

R. Co., 44 N. H. 127.

A mortgage or trust deed of personalty not
accompanied by an affidavit of good faith as
required by Wash. Code, § 1648, is void as
against a judgment creditor, in respect to
rolling stock and other movable property.
Illinois Trust, etc.. Bank v. Seattle Electric
R., etc., Co., 82 Fed. 936, 27 C. C. A. 268.
A deed of trust of personalty which pro-

vides for the possession to remain with the
railroad company not acknowledged before a
justice of the peace of the district in which
the company has its principal oflSce or place
of business, and where no memorandum of
the same, with a list of the property em-
braced in it, is entered on the justice's docket,
is void as against third persons. Hunt v.

Bullock, 23 111. 320.
95. Illinois.— Hatcher v. Toledo, etc., R.

Co., 62 111. 477.
/oico.— Dunham v. Isett, 15 Iowa 284.
Maine.— Shepley v. Atlantic, etc., R. Co.,

55 Me. 395.

Massachusetts.— Shaw v. Norfolk County
R. Co., 5 Gray 162.
New Hampshire.— Richards v. Merrimack,

etc., R. Co., 44 N. H. 127.
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cerned.°° But it cannot, by such curative statute, change the vested rights of

individuals in respect to such mortgage; but such rights are to be determined
by the laws in force when they accrued." Thus, so far as the state and pubhc
are concerned, a mortgage by a railroad company of its corporate franchises with-

out authority in its charter may be ratified and rendered vahd by subsequent

legislative enactment, since the right to object to such mortgage is one that

affects the pubhc alone and the legislature as the representatives of the people

may waive it by a subsequent act.'* But the legislature cannot subsequently

confirm a fraudulent foreclosure sale of the mortgaged property.'*

(iv) Assent of Shareholders or Directors. Under some statutes it

is essential to the vaHdity of a railroad mortgage that shareholders of a given

number or amount consent thereto,^ or that the mortgage be authorized by a
vote of the directors;^ although where the directors are given general power to

mortgage, the fact that by other sections of the statute the company cannot do
certain other things without the concurrence of the stock-holders does not require

such concurrence in the execution of a mortgage.^
(v) Necessity and Effect of Registration. Railroad mortgages, Uke

other mortgages, must be recorded in the manner prescribed in order to charge

third parties with notice thereof; * and unless a railroad mortgage is acknowledged
and recorded as required by the laws of the state where the property is situated,

it will not estabUsh a Hen on such property in favor of the mortgagee as against

New Jersey.— See Kelly v. Boylan, 32 N. J.

Eq. 581 [reversed in 36 N. J. Eq. 331, on the
ground that the act of April 21, 1876, is

prospective only].
Ohio.— Coe v. Columbus, etc., R. Co., 10

Ohio St. 372, 75 Am. Dec. 518.

United States.— Galveston, etc., R. Co. v.

Cowdrey, 11 Wall. 459, 20 L. ed. 199 (hold-

ing that the Texas act of Dec. 19, 1857,
providing that the property and franchises

of a railroad company shall be subject to

payment of its debts and legal liabilities

extends to mortgages executed before the
passage of the law as -well as after) ;

Hall V. Sullivan R. Co., 11 Fed. Cas. No.
6,948, Brunn. Col. Cas. 613.

See 41 Cent. Dig. tit. "Railroads," § 512.
A legislative act authorizing the trustees to

sell the road is a ratification of a mortgage
BO far as the state and public are concerned.
Richards v. Merrimack, etc., R. Co., 44 N. H.
127.

96. Richards v. Merrimack, etc., R. Co., 44
N. H. 127.

97. Richards v. Merrimack, etc., R. Co., 44
N. H. 127.

An execution creditor, having acquired pri-

ority over a chattel mortgage by reason of

the failure of the mortgagor to file his mort-
gage or take immediate possession of the
property mortgaged is not deprived of his
priority by a subsequent act of the legisla-

ture making the filing unnecessary when the
mortgage is registered as a conveyance of

lands. Williamson v. New Jersey Southern
R. Co., 29 N. J. Eq. 311.

98. Hatcher v. Toledo, etc., R. Co., 62 111.

477. See Hall v. Sullivan R. Co., 11 Fed.

Cas. No. 5,948, Brunn. Col. Cas. 613.

99. White Mountains R. Co. v. White
Mountains R. Co., 50 N. H. 50.

1. Galveston, etc., R. Co. v. Fontaine, 23

Tex. Civ. App. 519, 57 S. W. 872 (holding,
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however, that the authorization of stock-

holders as required by Rev. St. art. 4487, is

not required as a condition to the execution

of a, mortgage to secure an extension of time

for the payment of a lien on the property,

since such mortgage creates no new lien;

the purpose of the statute being to restrict

the power of the railroad company to incur

liabilities to become a lien on their fran-

chises and property) ; Hervey c. Illinois Mid-

land R. Co., 28 Fed. 169 (holding that the

provision of the Illinois General Railroad

Act that the assent of two thirds in amount
of the stock shall be essential to the validity

of any mortgage applies only to companies
formed under that act). And see the stat-

utes of the several states.

As to corporate mortgages generally see

CoEPOBATiONS, 10 Cyc. 1190 e* seq.

2. See McLane v. Placerville, etc., R. Co.,

66 Cal. 606, 6 Pac. 748 ; and, generally, CoB-

POBATIONS, 10 Cyc. 1198 et seq.

3. Hodder v. Kentucky, etc., R. Co., 7 Fed.

793.

4. See Gilchrist v. Helena, etc., R. Co., 47
Fed. 593, holding that Mont. Cod. St. (1888)

p. 824, § 706, relating to mortgages by rail-

road companies and providing that the rec-

ords in the office of the secretary of state

of a mortgage by a railroad company whose
line is wholly or in part in Montana shall

be notice to all parties without further rec-

ords, is not repealed by Mont. Cod. St. ( 1888)

p. 1073, §§ 1555, 1538.

Conflict of laws.— Where a railroad mort-
gage made in one state on property situated

there is valid by the laws of that state, it

will be recognized and enforced in another
state, although there has been no compliance
with the laws of such other state requiring
chattel mortgages to be filed therein. Wins-
low V. Troy Iron, etc., Factory, 1 Disn.
(Ohio) 229, 12 Ohio Dee. (Reprint) 591.
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subsequent hona fide creditors, purchasers, and mortgagees,' although as between
the parties to the mortgage it is valid without registration." Except where there

are special statutes or charter provisions relating to the acknowledgment and
recording of railroad mortgages,' the acknowledgment and recordation of such

mortgages are regulated by the statutes applicable to mortgages generally.*

Under some statutes a railroad mortgage covering the realty and the franchises

as well as the personalty connected therewith and used for railroad purposes, is

not subject to the statutes regarding the acknowledgment and recording of chattel

mortgages, and if the mortgage is recorded in the manner prescribed for mort-

gages of real estate it is vaUd,* particularly where another statute makes special

provision for railroad mortgages." But under other statutes where a mortgage
purporting to cover real and personal property is not executed in the manner
prescribed for mortgages of personal property but only as a mortgage of real

property, it is void as to the personal property." Thus in some jurisdictions a

mortgage of rolling stock is regarded as a chattel mortgage and must be executed

and recorded in the manner prescribed for such mortgages generally.'^ But in

other jurisdictions it is held that rolUng stock as well as other articles of person-

alty which are essential to the use of the road are to be regarded as fixtures and
pass under a mortgage of the road, so that such a mortgage is not within the stat-

utes providing for the fiUng and recording of chattel mortgages; *^ although, even

5. Barney r. Hart, 1 S. W. 414, 8 Ky. L.

Eep. 223 ; Coe v. New Jersey Midland R. Co.,

31 N. J. Eq. 105; State Trust Co. v. Kansas
City, etc., R. Co., 120 Fed. 398; Frank v.

Denver, etc., R. Co., 23 Fed. 123.

6. State Trust Co. v. Kansas City, etc., R.
Co., 120 Fed. 398; Illinois Cent. R. Co. v.

Mississippi Cent. R. Co., 12 Fed. Cas. No.
7,008.

7. See Boston, etc., R. Co. v. Coffin, 50
Conn. 150 (holding that the recording of

a mortgage on a railroad in the office of the
secretary of state has the same effect that
it would have if recorded in all of the towns
along the line of such road) ; Parker v. New
Orleans, etc., R. Co., 33 Fed. 693 (holding
that it is not necessary under La. Rev. St.

§§ 726, 727, 2396, 2397, Rev. Laws (1904),
§ 2428, to the validity of a railroad mort-
gage given to raise, money for construction
purposes that it should be reinscribed )

.

8. See Stevens v. Buffalo, etc., R. Co., 31

Barb. (N. Y.) 590; and cases cited infra,

notes 9-16.

9. Cooper w. Corbin, 105 111. 224 (holding
that a deed of trust by a railroad company
of all its properties and franchises recorded
in every county through which the road runs
is valid, although not acknowledged in ac-

cordance with the chattel mortgage act) ;

Peoria, etc., R. Co. v. Thompson, 103 111. 187;
Piatt V. New York, etc., R. Co., 9 N. Y. App.
Div. 87, 41 N. Y. Suppl. 42 [affirming 17
Misc. 22, 39 N. Y. Suppl. 871, and affirmed
in 153 N. Y. 670, 48 N. E. 1106] (under
Laws (1868), c. 779) ; Hammock v. Farmers'
L. & T. Co., 105 U. S. 77, 26 L. ed. 1111;
Metropolitan Trust Co. v. Pennsylvania, etc.,

R. Co., 25 Fed. 760 (holding also that section
86 of the New Jersey act, respecting rail-

roads, has not been repealed by section 18
of the act of March 25, 1881 ) ; Farmers'
L. & T. Co. V. St. Joseph, etc., R. Co., 8 Fed.
Cas. No. 4,669, 3 Dill. 412. Compare Boylan

V. Kelly, 36 N. J. Eq. 331 [reversing 32 N. J.

Eq. 581] ; Hoyle v. Pittsburgh, etc., R. Co.,

54 N. Y. 314, 13 Am. Rep. 595 [reversing 51
Barb. 45].

10. Southern California Motor-Road Co. v.

Union L. & T. Co., 64 Fed. 450, 12 C. C. A.
215 [modifying 51 Fed. 840] ; Metropolitan
Trust Co. V. Pennsylvania^ etc., R. Co., 25
Fed. 760.

11. Bishop V. McKillican, 124 Cal. 321, 57
Pac. 76, 71 Am. St. Rep. 68; Illinois Trust,
etc., Bank v. Seattle Electric R., etc., Co., 82
Fed. 936, 27 C. C. A. 268. But see Southern
California Motor-Road Co. v. Union L. & T.

Co., 64 Fed. 450, 12 C. C. A. 215 [modifying
51 Fed. 840], construing Cal. Civ. Code,

§§ 456, 2955, 2959.
12. Potter V. Boston Locomotive Works, 12

Gray (Mass.) 154; Williamson v. New Jer-

sey Southern R. Co., 29 N. J. Eq. 311 [re-

versing 28 N. J. Eq. 277] (holding that a
mortgage by a railroad company on its road-
bed and franchises together with its engines,
cars, and rolling stock, so far as regards the
latter class of property is a chattel mort-
gage within the provisions of the act con-

cerning chattel mortgages) ; Radebaugh v.

Tacoma, etc., R. Co., 8 Wash. 570, 36 Pac.
460 (holding that under Gen. St. § 1646
ei seq., a, mortgage upon real estate of

the railroad company and purporting to

cover rolling stock also does not bind the
latter class of property where the instru-

ment is executed and recorded as a real

estate mortgage, and does not comply with
the formalities required in the execution of

chattel mortgages) ; Hervey v. Rhode Island
Locomotive Works^ 93 U. S. 664, 23 L. ed.

1003.
13. Piatt V. New York, etc., R. Co., 9 N. Y.

App. Div. 87, 41 N. Y. Suppl. 42 [affirming

17 Misc. 22, 39 N. Y. Suppl. 871, and af-

firmed in 153 N. Y. 670, 48 N. E. 1106];
Farmers' L. & T. Co. v. Hendrickson, 25 Barb.
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in the later jurisdictions, a different principle applies to such other personal prop-

erty as may be used or is commonly used for other than railroad purposes." Under
some statutes the recordation of a chattel mortgage of railroad property is not

necessary where the mortgagee takes possession of the property before a levy or

seizure in behalf of those as to whom it was otherwise void.'* All persons are

chargeable with notice of a mortgage taken by a state to secure a loan made by
it to a railroad company in pursuance of a pubhc statute, although the mortgage
is not recorded."

(vi) Necessity For Delivery. In some jurisdictions a chattel mortgage
under which the mortgagor is permitted to retain possession of the mortgaged
property with a power of disposition is void as against creditors," except as to

such property as is necessary to carry on the business of the road.'* Thus where
a railroad company is empowered to pledge its income, since it owes a duty to

the pubUc to operate its road, the power to pledge carries with it as an incident

the power to dispose of sufficient income for the two-fold purpose of creating

mortgage liabiUties and of dischargiag its duties to the public, '" and to the

extent therefore that the mortgage permits the disposal of income to provide

means of repairing and running its road such a provision in the mortgage does

not render it void.^°

(vii) Persons Entitled or Estopped to Deny Validity.''^ Such
requirements as are for the benefit of stock-holders can be taken advantage of

only by such stock-holders; and a creditor cannot dispute the vaUdity of the

mortgage on the groimd that some of such requirements have not been compUed
with.^^ A participant in a fraudulent issue of railroad bonds cannot dispute the

validity of a mortgage executed to secure them.^' "V\Tiere the company has

exceeded the statutory limit of indebtedness and has executed a mortgage on its

property to secure the debt which is not in itself opposed to pubhc pohcy, neither

the company nor any creditor or encumbrancer whose rights accrued subsequent to

such mortgage, and with notice thereof, has any standing to question its vaUdity

on that ground.^^ A bondholder who accepts his bonds, referring on their face

to the mortgage given to secure them, and retains such bonds ndthout objection

for an unreasonable length of time, is estopped from questioning the vaUdity of

any provision in the ihortgage." A raUroad construction company which, before

the road is turned over to the company for which it is being buUt, mortgages
some of the property for money used in building the road, cannot avoid the mort-

gage on the ground that it was not the owner of the property at the time the

(N. Y.) 484; Herryford v. Davis, 102 U. S. 19. Welch r. Pittsburgh, etc., R. Co., 2

235, 26 L. ed. 160 (construing laws of Mis- Ohio Dec. (Reprint) 5, 1 West. L. Month.
Bouri); Farmers' L. & T. Co. v. St. Joseph, 87.

etc., R. Co., 8 Fed. Gas. Xo. 4,669, 3 Dill. 20. Welch v. Pittsburgh, etc., R. Co., 2

412. But see Hoyle v. Plattsburgh, etc., R. Ohio Dec. (Reprint) 5, 1 West. L. Month.
Co., 54 N. Y. 314, 13 Am. Rep. 595 [re- 87.
versing 51 Barb. 45 {affirming 47 Barb. 21. As to corporate mortgages generally see

104)]; Stevens v. Buffalo, etc., R. Co., 31 Corporations, 10 Cyc. 1195 et seq.

Barb. (N. Y.) 590. 22. Hervey v. Illinois ilidland R. Co., 28
14. Farmers' L. & T. Co. c. St. Joseph, Fed. 169.

etc., R. Co., 8 Fed. Cas. No. 4,669, 3 Dill. 23. Eeed's Appeal, 122 Pa. St. 565, 16 Atl.

412. 100.

15. State Trust Co. i\ Kansas City, etc., 24. Beach r. Wakefield, 107 Iowa 567, 76
R. Co., 120 Fed. 398. And see, generally, N. W. 688, 78 N. W. 197, holding that the
Chattel JIoetgages, 6 Cyc. 1054. rule that creditors and junior lienors of a

16. ilemphis, etc., R. Co. r. State, 37 Ark. corporation executing a mortgage exceeding
632. its limit of indebtedness who may acquire

17. Williamson r. New Jersey Southern R. their rights subsequent to such mortgage are
Co., 29 N. J. Eq. 311; Coe r. Peacock, 14 estopped with the corporation to question its

Ohio St. 187; Welch c. Pittsburgh, etc., R. validity does not except a railroad corporu-
Co., 2 Ohio Dec. (Reprint) 5, 1 West. L. tion from its operation because of the latter's

Month. 87. quasi-public character and functions.
18. Covev r. Pittsburg, etc., R. Co., 3 Phila. 25. Lyman r. Kansas City, etc., R. Co., 101

(Pa.) 173." Fed. 636.
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mortgage was given. ^' A person whose right or claim depends upon the same
instruments that operate to make a railroad mortgage vaUd cannot deny the

vahdity of such mortgage on the ground that such instruments are invaUd.^'

e. Construetion and Operation Generally ^*— (i) In General. The con-

struction and operation of railroad mortgages is ordinarily regulated by the

rules applying to the construction and operation of mortgages generally,^" and
as in the case of other mortgages the elementary rule to be followed is to ascertain

the intention of the parties from the mortgage, interpreted in the light of the

attending circumstances, and if possible give effect to such intention.^" The
statute under which the mortgage is executed may be referred to in construing

the mortgage.'' A mortgage of railroad rights and property does not free the

remaining interest of the company Ln that property from Hability for other debts.'^

(ii) What Law Governs. In the absence of some special statute to the

contrary, railroad mortgages are subject to the same laws as all other mortgages.'*

d. Property and Funds Included— (i) In General, The nature, location,

and extent of the property covered by a railroad mortgage depends upon the

intention of the parties, which must be determined from the description of the

property contained in the mortgage, interpreted according to the established

26. Hardin v. Iowa E., etc., Co., 78 Iowa
726, 43 N. W. 543, 6 L. R. A. 52.

27. Beekman v. Hudson River West Shore
R. Co., 35 Fed. 3.

28. As to application of proceeds of mort-
gage see infra, VIII, A, 8.

As to debts and obligations secured see

infra, VIII, A, 7, e.

As to interest see infra, VIII, A, 10.

As to priorities see infra, VIII, A, 9.

As to property and funds included see in-

fra, VIII, A, 7, d.

As to rights, duties, and liabilities of mort-
gagees and trustees see infra, VIII, A, 7, f.

29. See Mortgages, 27 Cyc. 1135 et seq.

Particular mortgages construed.— Under a
railroad mortgage of all its property and
also all its tolls, income, rents, issues, and
profits, with the affirmative right of posses-
sion and management of the road in the mort-
gagors, the mortgagors have a legal right to
contract for such articles as would enter into

the expense of maintaining and operating the
road. Parkhurst v. Northern Cent. R. Co.,

19 Md. 472, 81 Am. Dec. 648. A provision
for the expenditure of money received from
the sale of part of the property clear of the
mortgage is not complied with by the ex-

penditure of other money before the receipt
of the purchase-money of the property sold,

unless it is expended under circumstances
such as connect the antecedent expenditure
and the purchase-money together in such way
as to show that the expenditure is made with
the expectation of reimbursement out of the
purchase-money and in reliance upon the re-

ceipt thereof for that purpose. Long Dock
Co. V. Morris, etc., R. Co., (N. J. Ch. 1887)
9 Atl. 194.

Where general and special terms are em-
ployed ' in the mortgage, the special terms
will control the general ones if there is a
repugnancy. Pullan i\ Cincinnati, etc., Air-
Line R. Co., 20 Fed. Cas. No. 11,461, 4 Biss.

35.

Where the mortgage and bond secured
thereby contain inconsistent provisions, those

contained in the bond will prevail. Roths-
child V. Rio Grande Western R. Co., 84 Hun
(N. Y.) 103, 32 N. Y. Suppl. 37 [affirmed
in 17 N. Y. App. Div. 635, 45 N. Y. Suppl.

1147, 31 N. Y. App. Div. 630, 53 N. Y. Supp'.
1113 {a/firmed in 164 N. Y. 594, 595, 58 N. E.

1091, 1092)].
30. Parkhurst v. Northern Cent. R. Co., 19

Md. 472, 81 Am. Dec. 648.
Particular mortgage construed.— A clause

providing for the payment of principal and
interest without " any deduction " in respect
of " any taxes " refers only to taxes which
might be levied upon the mortgaged property
while in the mortgagor's possession, and doe.-i

no I constitute a contract not to deduct the
duty imposed by the revenue act. Haight v.

Pittsburgh, etc., R. Co., 6 Wall. (U. S.) 15.

18 L. ed. 818. A mortgage to secure the
payment of dividends to the holders of cer-

tificates purporting to be certificates of pre-

ferred stock is an incident to the principal
obligation; and the terms and purport of

the certificates express the real intention of
the parties even though some of the stipula-
tions of the mortgage may be apparently in-

consistent with the intent as expressed by
i)he certificates. Miller v. Ratterman, 47
Ohio St. 141, 24 N. E. 496 [reversing 10
Ohio Dec. (Reprint) 555, 22 Cine. L. Bui.
99].

Although the mortgage does not contain
words of inheritance the intention to pass the
fee may be gathered from its provisions; and
where for the execution of its provisions an
estate in fee simple must be vested in a
trustee the record of the mortgage in full

is notice that the mortgage is intended to
pass the fee. Randolph v. New Jersey West
Line R. Co., 28 N. J. Eq. 49.

31. Northern Cent. R. Co. v. State, 17
Md. 8.

32. Coe V. Columbus, etc., R. Co., 10 Ohio
St. 372, 75 Am. Dec. 518.

33. Hunt V. Bullock, 23 111. 320 ; Pahner v.

Forbes, 23 111. 301. And see, generally,
MoETGAGBS, 27 Cyc. 1133.
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rules of construction, and aided by extrinsic evidence for purposes of identifica-

tion and limitation/^ reference being had to the statute authorizing the mortgage/*
and if possible such a construction must be given to the mortgage as to carry out
the intention of the parties in respect to the property to be conveyed.^' In the

absence of restrictive words, the natural import of the language used in the descrip-

tion must be adjudged the intent and scope of the mortgage.^' Thus a mortgage
of the road with its corporate privileges and appurtenances covers the entire

surveyed line of the railroad, to its whole extent; ^^ but at the same time covers

only such property as is useful and necessary and employed in the construction,

maintenance, operation, preservation, repair, or security of the road; ^' and there-

fore does not embrace property not used or to be used in connection with the

Where it does not appear where a mortgage
upon a railroad operating in several states
was executed the court of one state will not
be bound to adopt the construction given
by the courts of another of such states to

a similar mortgage, but it will be presumed
that the courts of such other state will con-

strue the instrument in accordance with the
common-law rule. Mississippi Valley, etc., E.
Co. V. U. S. Express Co., 81 III. 534.

34. See Buck v. Memphis, etc., R. Co., 4
Cent. L. J. 430; Chapman u. Pittsburgh, etc.,

E. Co., 26 W. Va. 299 (mortgage by Pennsyl-
vania company chartered to build a road
from near Pittsburg to the Pennsylvania state

line held to convey no property in West
Virginia) ; Hodder v. Kentucky, etc., R. Co.,

7 Fed. 793. And see, generally, Moktqages,
27 Cye. 1137 et seq.

Where general words of description are fol-

lowed by particular words the latter will con-

trol the former if there be a repugnancy.
PuUan V. Cincinnati, etc., Air-Line R. Co.,

20 Fed. Cas. No. 11,461, 4 Biss. 35. Thus
an enumeration of the property and rights

intended to he conveyed limits and explains
previous general words of description. But-
ler 17. Rahm, 46 Md. 541.

Reference to other instruments.— The re-

cording of a mortgage of railroad property
described generally " as the same is located

by survey duly filed in the oflBce of the clerk

of the county" gives no notice of specific

property, if in fact the survey was not
filed until six months thereafter. Bird v.

New Jersey, etc., R. Co., 3 N. Y. App. Div.
344, 38 N. Y. Suppl. 281. So the description
contained in a, second mortgage cannot be
aided by that contained in a first mortgage,
if the second contains no reference to the
former mortgage, and expresses no intention
that the later shall cover the same property
as the first. Mcllhenny v. Binz, 80 Tex. 1,

13 S. W. 655, 26 Am. St. Rep. 705.

In determining whether property is real or

personal in its nature so as to be included
within a mortgage of the property of the
road, it has been held that the ground on
which a railroad is built aa well as the
structures, depot, grounds, buildings, turn-

tables, rolling stock, rails, ties, chairs, spikes,

and the like, and all other material brought
upon the ground of the railroad company
designed to be attached to the railroad is

real estate; but fuel, oil, and the like which
are designed for consumption in the use and

[VIII, A, 7, d, (i)]

which may be sold and carried away and
used as well for other purposes as in the
operation of the road, and when taken away
have no distinguishing marks to show that
they are designed for railroad uses, are per-

sonal property. Palmer v. Forbes, 23 111.

301. See also Hunt o. Bullock, 23 111. 320.

35. Coe V. New Jersey Midland R. Co., 31
N. J. Eq. 105.

Where an act of the legislature contem-
plates a mortgage of all the company's estate,

a mortgage given pursuant to such authority
will be regarded as intended to convey the

whole estate, unless the contrary appears.

Coe V. New Jersey Midland R. Co., 31 N. J.

Eq. 105.

36. See Hoyle i\ Plattsburgh, etc., R. Co.,

51 Barb. {N. Y'.) 45 [reversed on other
grounds in 54 N. Y. 314, 13 Am. Rep. 595].

37. Central Trust Co. v. Kneeland, 138
U. S. 414, 11 S. Ct. 357, 34 L. ed. 1014, hold-

ing that where a company, incorporated to

construct a railroad between two cities named
as its termini, gives a mortgage which ex-

pressly covers its line constructed or to be
constructed between the main termini to-

gether with all the stations, depots, grounds,
engine-houses, machine shops, buildings, and
erections now or hereafter appertaining
thereto, such description of the line of rail-

road creates a lien upon its terminal facili-

ties in those cities, and is not limited to so

much of the road as is found within the city

limits of those places.

38. Eldridge v. Smith, 34 Vt. 484; Central
Trust Co. V. Chattanooga, etc., R. Co., 89 Fed.
388.

39. Morgan v. Donovan, 58 Ala. 241.

A depot building, as against a mechanic's
lien, is property connected with the line of

the railroad and regarded as part of the
mortgaged premises covered by a mortgage
containing a general description covering
the railroad line, depots, station houses,
etc. Coe V. New Jersey Midland E. Co., 31
N. J. Eq. 105.

That property purchased was intended for

use on a railroad controlled under an invalid

lease, and used in connection with the rail-

road o'rnied by the company, does not ex-

clude it from the operation of a mortgage
covering all property acquired by the com-
pany which might be used as a part of its

railroad or might be necessary for the con-
struction or operation thereof. Buck i'. Sey-
mour, 46 Conn. 156.
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railroad, and in the promotion of the direct and proximate purposes of its con-

struction.*" So except where the company has authority to mortgage its corporate

franchises/' a mortgage of the railroad and franchise does not convey its corporate

existence or its general corporate powers, but only such franchises as are neces-

sary to make the conveyance beneficial to the grantees, to maintain and manage
the railroad and receive the profits thereof.*^ Where the mortgage specifically

enumerates certain classes of property to be covered by the mortgage, ordinarily

it will not cover other classes of property not named,*' although the words "all

other property" are used in connection with the specific description, as these words
so used refer only to the classes of property enumerated.** In England a deben-

ture or mortgage of the "undertaking" of a railroad company and of the rates

and tolls arising out of the undertaking gives the debenture holder a charge upon
the undertaking generally as a going concern and upon the tolls and sums of money
owned by the company,*' and includes the tolls and property of the company as

proprietors,*' but not stock or property as carriers,*' nor does it give a specific

charge upon the lands of the company,*' or upon the rolling stock.*"

(ii) Nature of Title of Mortgagor. Unless restricted to some par-

ticular interest or estate, a railroad mortgage, Uke other mortgages,^" conveys all

title or interest, whether legal or equitable, which the company then has in the

mortgaged property,^' and a mortgage on the equitable title of certain railroad

property will not be postponed to a subsequent mortgage on the legal title given

to secure its .own indebtedness.^^ But it does not attach to property to which
the railroad company has never had a consummated right or equity.^'

(hi) Designation of Property by Mortgagor. Where a mortgage on
the rolhng stock of a certain division of a railroad contains a covenant to desig-

nate in a certain mode as belonging to that division a certain proportion of the

whole rolling stock owned by the company, as against subsequent mortgagees

40. Morgan v. Donovan, 58 Ala. 241.

Property purchased of an opposition steam-
ship line not with a view of employing it in

connection with the business of the road,

but simply to withdraw it from the business

to prevent competition, is not covered by
such a mortgage. Morgan v. Donovan, 58
Ala. 241.

41. First Div. St. Paul, etc., R. Co. v.

Parcher, 14 Minn. 297, holding that a mort-
gage upon the " roads, lands, and franchises "

of a corporation includes the corporate fran-

chise, or the right to be a corporation, where
the corporation had authority under its char-

ter and the constitution of the state to mort-
gage the corporate franchise.

42. Chadwick v. Old Colony E. Co., 171

Mass. 239, 50 N. E. 629; Eldridge v. Smith,
34 Vt. 484.

43. Alabama v. Montague, 117 tJ. S. 602,

611, 6 S. Ct. 911, 914, 29 L. ed. 1000, 1003;
Smith V. McCullough, 104 U. S. 25, 26 L. ed.

637.
44. Brainerd v. Peek, 34 Vt. 496 ; Alabama

V. Montague, 117 U. S. 602, 611, 6 St. Ct.

911, 914, 29 L. ed. 1000, 1003.
45. Gardner v. London, etc., R. Co., L. R.

2 Ch. 201, 36 L. J. Ch. 232, 15 L. T. Rep.
N. S. 552, 15 Wkly. Rep. 324.

46. Hart v. Eastern Union R. Co., 7 Exch.
246, 6 R. & Can. Cas. 818.

47. Hart v. Eastern Union R. Co., 7 Exch.
246, 6 R. & Can. Cas. 818.
48. Wickham v. New Brunswick, etc., R.

Co., L. E. 1 P. C. 64, 12 Jur. N. S. 34, 35

L. J. P. C. 6, 14 L. T. Rep. N. S. 311, 14
Wkly. Rep. 251; Doe v. St. Helen's, etc., E.
Co., 2 Q. B. 364, 1 G. & D. 663, 6 Jur. 641,

11 L. J. Q. B. 6, 2 R. & Can. Cas. 756, 42
E. C. L. 715; Hart v. Eastern Union R. Co.,

7 Exch. 246, 6 R. & Can. Cas. 818; Gardner
V. London, etc., E. Co., L. E. 2 Ch. 201, 36
L. J. Ch. 323, 15 L. T. Eep. N. S. 552, 15
Wkly. Eep. 324.

49. Gardner v. London, etc., R. Co., L. R.
2 Ch. 201, 36 L. J. Ch. 323, 15 L. T. Rep.
N. S. 552, 15 Wkly. Eep. 324.

50. See, generally, Moetgages, 27 Cyc.
1138 et seq.

51. Kneeland v. Luce, 141 U. S. 491, 12
S. Ct. 32, 35 L. ed. 830 (mortgagee held to
have an equitable lien on the road, although
the mortgagor had no legal title thereto)

;

Central Trust Co. v. Kneeland, 138 U. S. 414,
11 S. Ct. 357, 34 L. ed. 1014.
Where lands are bought by the commis-

sioner of a railroad company for its use, and
the deeds are taken to a director of the com-
pany, on the execution of the deeds to such
director, the company becomes seized with
the legal estate in the lands described in the

deeds, so as to render them subject to the
lien and operation of a mortgage from the

company to trustees for the bondholders.
Buffalo, etc., E. Co. v. Lampson, 47 Barb.
(N. Y.) 533.

52. Central Trust Co. v. Kneeland, 138
U. S. 414, 11 S. Ct. 357, 34 L. ed. 1014.

53. Chicago, etc., E. Co. v. Loewenthal, 93
111. 433.
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of the entire system of the railroad, the first mortgage covers only such rolling

stock as is thereafter designated as belonging to the division named; ^* and the

lien of such mortgage on the rolling stock which has been designated is not lost

by subsequent obhteration of the designations, where such rolling stock is other-

wise traceable, as against the mortgagor or others claiming under a subsequent

mortgage of the entire road and appurtenant rolling stock, who take with notice

of the former hen created thereby.^^

(iv) Right of Way and Other Lands. A railroad mortgage in general

terms of all its property and franchises covers only land used for the road.*° In
the absence of a specific reservation, a mortgage of railroad real estate includes

its right of way on such realty; ^^ but does not cover a portion of the route

which was partially constructed but which was abandoned for another route.^'

A mortgage of real estate used or appropriated or connected with the rail-

road embraces only real estate used or appropriated for operating or main-
taining the road,^" and does not cover real estate which has not been used

or appropriated for such purposes,™ such as town lots held by the road,"'

unless directly appurtenant to the railroad and indispensably necessary to the

enjoyment of its franchises,'^ or lands acquired for subdivision and sale,°^

or a hotel in nowise connected with the railroad system." A mortgage
on all lands included in the location of the road or used for railroad purposes

embraces such lands lying outside of the lay-out of the road as are actually needed
for and used by the road; ^ but it does not embrace lands so situated but not

used by the company for railroad purposes, °° although purchased with the com-
pany's funds and in connection with the right of way.'' On the other hand a

mortgage of all lands outside the right of way which are not actually used for

railroad purposes does not embrace lands within the right of way or those without

but actually used for such purposes."^ If the mortgage specifically described the

land to be charged, ordinarily it will not include other lands not so described. °°

(v) Rolling Stock, Tracks, and Other Personal Property. A
mortgage generally of the road and all other property, real and personal, apper-

taining or appurtenant to the road, embraces roUing stock,™ and all other per-

54. U. S. Trust Co. v. Wabash Western R. 60. Walsh v. Barton, 24 Ohio St. 28 ; Hatry
Co., 38. Fed. 891, holding this to be true, r. Painesville, etc., R. Co., 1 Ohio Cir. Ct.

although the whole amount covenanted for 426, 1 Ohio Cir. Dec. 238.
was not so designated. 61. Shamokin Valley R. Co. v. Livermore,

55. U. S. Trust Co. l. Wabash Western R. 47 Pa. St. 465, 86 Am. Dec. 552.
Co., 38 Fed. 891. 62. Shamokin Valley R. Co. v. Livermore,

56. Youngman r. Ehnira, etc., R. Co., 65 47 Pa. St. 465, 86 Am. Dec. 552.
Pa. St. 278. It is a question of fact for the jury whether

57. Hardin v. Iowa E., etc., Co., 78 Iowa town lots owned by a railroad company are
726, 43 N. W. 543, 6 L. R. A. 52; Bosworth indispensable to the enjoyment of its frau-

f. Pittsburgh, etc., R. Co., i Ohio Cir. Ct. 69, chises, so as to be bound bv a mortgage of

1 Ohio Cir. Dec. 42 [affirmed in 46 Ohio St. the road "'with its corporate privileges and.
81, 18 N. E. .533, 2 L. R. A. 199], holding appurtenances." Shamokin Valley R. Co. r.

that a grant and release to a railroad com- Livermore, 47 Pa. St. 465, 86 Am. Dec. 552.
pany to enter upon lands and select a strip 63. Pardee v. Aldridge, 189 U. S. 429, 23
thereof for a right of way and to hold the S. Ct. 514, 47 L. ed. 883 [affirming 24 Tex.
same for the purpose of the railroad as long Civ. App. 254, 60 S. W. 789].
as may be necessary will pass by a subsequent 64. Guaranty Trust Co. v. Atlantic Coast
mortgage and sale thereunder. Electric R. Co., 132 Fed. 68.

58. Meyer d. Johnston, 53 Ala. 237, hold- 65. Boston, etc., R. Co. v. Coffin, 50 Conn,
ing also that such abandoned route reverted 150.

to the owners of the soil. 66. Boston, etc., R. Co. i: Coffin, 50 Conn.
59. Eldridge v. Smith, 34 Vt. 484. 150.

A conveyance in trust of railroad lands 67. Boston, etc., R. Co. v. Coffin, 50 Conn.
" intended for the use and accommodation of 150.

said road " applies to the intention of the 68. See Boston, etc., R. Co. r. Coffin, 50
company in respect to the use of the land Conn. 150.

at the time the mortgage is executed and 69. Alabama r. Montague, 117 U. S. 602,
not to the original design when purchasing it. 611, 6 S. Ct. 911, 914, 29 L. ed. 1000, 1003.
Eldridge r. Smith, 34 Vt. 484. 70. Henshaw i\ Bellows Falls Bank, lu
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sonal property which is indispensable, or at least useful to the operation of the
road; '' but it does not embrace personal property which is not appurtenant to
the road,'^ and therefore does not include stock in an elevator company which,

owns and operates an elevator near the road," or steamboats used in connection

with the road beyond its terminus.'* So a mortgage of the road, its tolls and
revenues, covers all the rolling stock and fixtures whether movable or immovable,
essential to the production of tolls and revenues.'^ It has been held that the
rolUng stock of a railroad is realty so as to pass by a mortgage of the real estate; '*

but on the other hand it has been held to be personalty and therefore not embraced
in a mortgage of the realty and fixtures in the absence of other words embracing
chattels." A specific description or enumeration of the personalty covered
ordinarily excludes aU other kinds of personalty; " but where the specific descrip-

tion is followed by general words, such as "all other property," it also covers

property kindred to that specifically mentioned,'" and in such case it at least

covers the property mentioned although it be too uncertain to cover more.*"

(vi) Earnings, Income, and Other Funds. Where the mortgage does
not embrace income, rents, and profits, the mortgagee is not entitled to a lien on.

such funds earned and received by the company while it is in possession of the
mortgaged property,*' except those received after the mortgagee has filed a bill

Gray (Mass.) 568; PuUan u. Cincinnati,

etc., R. Co., 20 Fed. Cas. No. 11,461, 4 Biss.

35, holding that a mortgage of all property
of the company, including the right of way,
and land occupied, and all rails and othe;:

materials used thereon, or procured therefor,

includes the rolling stock of the road.

A mortgage lien upon rolling stock is not
lost by its being withdrawn from present use
upon a broad gauge road and changed to

meet a contemplated narrowing of the gauge,
notwithstanding the stock on the road is kept
up and improved at the same time that these

materials for a narrow-gauge road are with-

drawn. Hamlin v. Jerrard, 72 Me. 62.

71. Coe V. McBrown, 22 Ind. 252, where
such a mortgage was held to embrace wood
provided for the use of the road from time
to time. See also Yorkshire R. Wagon Co. v.

Maclure, 21 Ch. D. 309, 51 L. J. Ch. 857, 47

L. T. Rep. N. S. 290, 30 Wkly. Rep. 761.

Cast-off articles, fragments, and old ma-
terials, once forming part of a road or used
in its operation, still continue under the
mortgage if a proper and judicial manage-
ment of the road requires that they should
be recast or exchanged for new articles for

the uses of the road, and a power in the

mortgage authorizing the company to sell

such articles does not invalidate the mort-
gage as to them. Coopers v. Wolf, 15 Ohio
St. 523.

Old iron rails taken up from the road as

unfit for further use are included in a deed
of trust as part of the railroad property in-

cluding road-bed, rails, etc. ; and the trus-

tees are entitled to have the same applied
to pay interest upon bonds in preference to

subsequent execution creditors of tne com-
pany. Salem First Nat. Bank v. Anderson,
75 Va. 250.

73. See Humphreys v. McKissock, 140
U. S. 304, 11 S. Ct. 779, 35 L. ed. 473.

73. Humphreys v. McKissock, 140 U. S.

304, 11 S. Ct. 779, 35 L. ed. 473.

[33]

74. Parish v. Wheeler, 22 N. Y. 494 ; Hatry
r. Painesville, etc., R. Co., 1 Ohio Cir. Ct,

426, 1 Ohio Cir. Dec. 238.

75. State v. Northern Cent. R. Co., 18 Md.
193.

76. Palmer r. Forbes, 23 111. 301 ; Michi-
gan Cent. R. Co. v. Chicago, etc., R. Co., 1
111. App. 399.

Rolling stock, rails, ties, chairs, spikes, and
all other property brought upon the realty,

if intended to be attached thereto, are cov-
ered by a mortgage thereof. Palmer v.

Forbes, 23 111. 301.

77. Williamson v. New Jersey Southern II.

Co., 29 N. J. Eq. 311 [reversing 28 N. J.

Eq. 277] ; Hoyle v. Plattsburgh, etc., R. Co.,

54 N. Y. 314, 13 Am. Rep. 595 [reversing 51
Barb. 45] ; Bement v. Plattsburgh, etc., R.
Co., 47 Barb. (N. Y.) 104 (holding that
rolling stock of a railroad does not pasa
by foreclosure and sale under a mortgage,
the terms of which did not include such roll-

ing stock as personal property, as such stock
is not a fixture) ; Beardsley v. Ontario Bank,.
31 Barb. (N. Y.) 619; Radebaugh v. Tacoma,
etc., R. Co., 8 Wash. 570, 36 Pae. 460 (hold-
ing that both the constitution and the stat-

utes declare rolling stock of a railroad com-
panv to be personal property).

78. Smith v. McCullough, 104 U. S. 25,
26 L. ed. 637, holding that a mortgage of
railroad property with a specific description
of the different kinds of such property does.

not include municipal bonds issued in aid
of the road and not specifically mentioned in
such description.

79. Raymond v. Clark, 46 Conn. 129.
80. Pennock v. Coe, 23 How. (U. S.) 117,

16 L. ed. 436, holding that a mortgage on
locomotives and all other personalty covers
the locomotives even if it be too uncertaiir
to cover other property.
81. Rumsey v. People's R. Co., 91 Mo. App.

202 (holding that where a mortgage does-

not embrace the earnings and rents of a rail-

[VIII, A, 7, d, (vi)]
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of foreclosure and demanded possession. °^ And even wliere the mortgage in

terms gives a lien upon the rents, income, and profits, if the mortgagor is per-

mitted to remain in possession of the mortgaged property untU default, and to

receive the rents and profits, the mortgage is a prior hen only upon the net earn-

ings of the company while in possession after the payment of expenses of opera-

tion; ^ and until possession of the mortgaged premises is actually taken by the

mortgagee or trustee,** or the proper judicial authority intervenes,^ as by the

appointment of a receiver in foreclosure proceedings,*" or imtil a demand is

made therefor or for a surrender of possession under the mortgage,'^ aU such

fimds belong to the railroad company and are subject to its control; and the com-
pany is not bound to account to the mortgagee therefor, nor is the mortgagee

entitled tc assert a right to such funds in the hands of the company,*' or in the

road company the mortgagee is not entitled

to this fund under foreclosure proceedings) ;

Farmers' L. &. T. Co. r. Gary, 13 Wis. 110;
U. S. Trust Co. v. Wabash E. Co., 150 U. S.

287, 14 S. Ct. 86, 37 L. ed. 1085.
82. U. S. Trust Co. i,-. Wabash R. Co., 150

Xr. S. 287, 14 S. a. 86, 37 L. ed. 1085.

83. Kentucky.— Schmidt r. Louisville, etc.,

E. Co., 95 Ky. 289, 25 S. W. 494, 26 S. W.
547, 15 Ky. L. Rep. 785.

Maryland.— Parkhurst v. Northern Cent.

B. Co., 19 Md. 472, 81 Am. Dec. 648.

Minnesota.— Seibert v. Minneapolis, etc.,

R. Co., 58 Minn. 39, 59 N. W. 822.

Ohio.— Darst v. Pittsburgh, etc., R. Co., 3

Ohio Dec. (Reprint) 199, 4 Wkly. L. Gaz.

377; McCormack v. Central Ohio R. Co., 3

Ohio Dec. (Reprint) 103, 3 Wkly. L. Gaz.
218; Carey v. Pittsburgh, etc., R. Co., 2

Ohio Dec. (Reprint) 85, 1 West. L. Month.
338.

Tennessee.— Clay v. East Tennessee, etc.,

R. Co., 6 Heisk. 421.

United States.— Hale v. Frost, 99 U. 3.

389, 25 L. ed. 419; Fosdick v. Schall, 99
U. S. 235, 25 L. ed. 339.

See 41 Cent. Dig. tit. "Railroads," § 525.

Net earnings are ascertained by deducting
from the gross receipts of a railroad business
its proportional share of operating the en-

tire road. Schmidt t>. Louisville, etc., R.
Co., 95 Ky. 289, 25 S. W. 494, 26 S. W. 547,

15 Ky. L. Rep. 785. But in determining such
net earnings the company is not entitled to

deduct from its gross earnings a loss incurred
in selling income bonds at a discount or the
difference between the rate of interest certain
bondholders agreed to accept and the rate

thfc company originally agreed to pay, or a
floating debt contracted before the income
mortgage was executed; but the company is

entitled to deduct not only amounts used in

operating and repairing the road but also

amounts for which it has become liable on
such accounts. Barry v. Missouri, etc., R. Co.,

27 Fed. 1.

The earnings of business carried in both
directions is covered by a mortgage given on
the net earnings of all business coming to a
certain road from or over another road.

Schmidt v. Louisville, etc., R. Co., 95 Ky.
289, 25 S. W. 494, 26 S. W. 547, 15 Ky. L.

Rep. 785.

84. Ellis V. Boston, etc., R. Co., 107 Mass.

1; Coe V. Beckwith, 31 Barb. (N. Y.) 339;
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Gilman v. Illinois, etc., TeL Co., 91 U. S.

603, 23 L. ed. 405.
85. Gilman v. Illinois, etc., Tel. Co., 91

U. S. 603, 23 L. ed. 405.

86. Piatt V. New York, etc., R. Co., 63

N. Y. App. Div. 401, 71 N. Y. Suppl. 913
[reversed on other grounds in 170 N. Y. 451,

63 N. E. 532], holding, however, that such a
receiver is not entitled to earnings collected

before his appointment.
87. Mississippi Valley, etc., R. Co. v. V. S:

Express Co., 81 111. 534; Sage v. Memphis,
etc., R. Co., 125 U. S. 361, 8 S. a. 887, 31

L. ed. 694; Dow v. Memphis, etc., R. Co., 124

U. S. 652, 8 S. Ct. 673, 21 L. ed. 565 [revers-

ing 20 Fed. 768] ; Galveston, etc., R. Co. f.

Cowdrey, 11 Wall. (U. 8.) 459, 20 L. ed.

199.

Commencement of a suit in equity to en-

force a surrender of possession to the trus-

tees under the mortgage, in accordance with
its terms, is a demand for possession, and if

the trustees are then entitled to possession
the company must account from that time.

Dow V. Memphis, etc., R. Co., 124 U. S. 652,

8 S. Ct. 673, 21 L. ed. 565 [reversing 20 Fed.

768].

A decree entitling the trustees to posses-
sion of the road under the provision of the
mortgage also entitles them, there being no
debts for current expenses, to receive all

profits earned since the commencement of the
suit, the effect of the decree being to estab-

lish their right to possession at the time the
suit was begun, and to make the company's
possession after that date wrongful. Dow v.

Memphis, etc., R. Co., 124 U. S. 652, ? S. Ct.

673, 21 L. ed. 565 [reversing 20 Fed. 768].
88. Illinois.— Mississippi Valley, etc., R.

Co. V. U. S. Express Co., 81 111. 534.
Maine.— Noyes v. Rich, 52 Me. 115.
Minnesota.— De Graff v. Thompson, 24

Minn. 452.

Weio York.— Piatt v. New York, etc., R.
Co., 63 N. Y. App. Div. 401, 71 N. Y. Suppl.
913 [reversed on other grounds in 170 N. Y.
451, 63 N. E. 532].

Tirginia.— Fravser r. Richmond, etc., R.
Co., 81 Va. 388; Gibert v. Washington City,

etc., R. Co., 33 Gratt. 645.
United States.— 'Hale v. Frost, 99 U. S.

389, 25 L. ed. 419; Fosdick v. Schall, 99
U. S. 235, 25 L. ed. 339; Gilman r. Illinois,

etc., Tel. Co., 91 U. S. 603, 23 L. ed. 405;
Mercantile Trust Co. v. Baltimore, etc., R.
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hands of a receiver appointed on behalf of a judgment creditor.*" Until such
possession or demand therefor, such funds are hable to the creditors of the rail-

road company as if no mortgage existed."" It has been held, however, that funds

in the hands of the treasurer of a railroad company at the time of the execution

of a mortgage of all its property are embraced therein and cannot be held against

the paramount right of the trustees by a creditor of the company, although the

trustees have permitted the company to use and manage the road and its other

property."^ Notwithstanding the above general rule, the parties may agree in

the mortgage that such future earnings and profits shall be held in equity by the

mortgagee, and under such an agreement the earnings and income whenever
received are operated upon by the mortgage and the party receiving them holds

them in trust for whoever is in equity entitled to them."^ After a mortgagee or

trustee takes possession of the mortgaged premises, the mortgage covers all future

income and earnings; "^ and thereafter such earnings are no longer subject to

execution or garnishment."* An unpaid balance due on a subscription to the stock

of a railroad company is not included in a mortgage of the right of way and other

property."^

(vii) After-Acquired Property — (a) In General. At common law a

railroad mortgage of after-acquired property is inoperative as to such property,

on the theory that a person cannot grant or convey an effective title to anything

to which he has no right. °° In equity, however, such a mortgage is upheld and
liberally construed; "' and it is well settled that where the terms of the mortgage
show an intention to embrace after-acquired property,"* the mortgage will attach

as an equitable lien upon all after-acquired property, embraced in the terms of

the mortgage, as soon as it is acquired or comes into existence,"" whether the prop-

Co., 94 Fed. 722 ; Williamson v. New Albany,
etc., R. Co., 30 Fed. Cas. No. 17,753, 1 Biss.

198.

See 41 Cent. Dig. tit. " Railroads," § 525.

89. Sage v. Memphis, etc., R. Co., 125 U. S.

361, 8 S. Ct. 887, 31 L. ed. 694.

90. Smith v. Eastern R. Co., 124 Mass.
154; Merchants' Bank v. Petersburg R. Co.,

12 Phila. (Pa.) 482; Oilman v. Illinois, etc.,

Tel. Co., 91 XJ. S. 603, 23 L. ed. 405.

91. Woodman v. York, etc., R. Co., 45 Me.
207. See Buck v. Memphis, etc., R. Co., 4

Cent. L. J. 430.

92. Pullan v. Cincinnati, etc., R. Co., 20
Fed. Cas. No. 11,462, 5 Biss. 237.

93. Galena, etc., R. Co. v. Menzies, 26 111.

121 ; Frayser v. Richmond, etc., R. Co., 81

Va. 388; Gibert v. Washington City, etc., R.

Co., 33 Gratt. (Va.) 645.

94. Mississippi Valley, etc., R. Co. v. U. S.

Express Co., 81 111. 534; Galena, etc., R. Co.

V. Menzies, 26 111. 121.

95. Dean v. Biggs, 25 Hun (N. Y.) 122,

holding that such balance is not included in

the mortgage of a right of way and the other

property of the company, its chattels and
things pertaining thereto, its charter rights,

privileges, and franchises, and all its estate,

right, title, interest, property, and possession,

claims, and demands whatsoever.
96. Emerson v. European, etc., R. Co., 67

Me. 387, 24 Am. Rep. 39; Pierce v. Emery,
32 N. H. 484; Coe !!. Pennoek, 5 Fed. Cas.

No. 2,942 ; Dunham r. Cincinnati, etc., R. Co.,

8 Fed. Cas. No. 4,148.

97. Little Rock, etc., R. Co. v. Page, 35

Ark. 304.

98. Coopers v. Wolf, 15 Ohio St. 523. See

also infra, VIII, h.. 7, d, (vii), (c) ; and
cases cited infra, note 99.
A reasonably certain description of the

after-acquired property intended to be in-

cluded in the mortgage should be contained
in the mortgage. Calhoun v. Memphis, etc.,

R. Co., 4 Fed. Cas. No. 2,309, 2 Flipp. 442,
8 Reporter 395. A description of after-ac-
quired property as " all property which may
hereafter belong to said company and be
used as a part of said road " is not too in-

definite. Buck V. Seymour, 46 Conn. 156.
99. Alabama.— Meyer v. Johnston, 53 Ala.

237, 64 Ala. 603.

Arkansas.— Little Rock, etc., R., Co. v.

Page, 35 Ark. 304.
Illinois.— Frost v. Galesburg, etc., R. Co.,

167 111. 161, 47 N. E. 357; Quiney v. Chicago,
etc., R. Co., 94 111. 537.

Louisiana.— Bell v. Chicago, etc., R. Co.,

34 La. Ann. 785.
Missouri.—St. Joseph, etc., R. Co. v. Smith,

170 Mo. 327, 70 S. W. 700.
Hew Hampshire.— Pierce v. Emery, 32

N. H. 484.

Vew Jersey.— Williamson v. New Jersey
Southern R. Co., 25 N. J. Eq. 13.

"New York.— Nichols v. Mase, 94 N. Y.
160; Stevens v. Watson, 4 Abb. Dec. 302, 45
How. Pr. 104; Piatt v. New York, etc., R.
Co., 9 N. Y. App. Div. 87, 41 N. )[. Suppl.
42 iaffwming 17 Misc. 22, 39 N. Y. Suppl.
871, and affirmed in 153 N. Y. 670, 154 N. Y.
742, 48 N. E. 1106, 49 N. E. 1103] ; Benjamin
V. Elmira, etc., R. Co., 49 Barb. 441; Sey-

mour V. Canandaigua, etc., R. Co., 25 Barb.

284, 14 How. Pr. 531.

Ohio.— Coopers v. Wolf, 15 Ohio St. 523.

[VIII, A, 7, d, (vii), (a)]
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erty is acquired by the company under its old name or under its new name after
reorganization.' But such a mortgage does not cover property which the railroad
company had no power to acquire or hold when the mortgage was executed, and
the acquisition of which was not in contemplation at that time.^ It is held that
an after-acquired property clause extends only to property subsequently acquired
by the mortgagor company/ and therefore does not cover property acquired by
a consohdated company into which the mortgagor company has been merged,
as against a mortgagee of the consohdated company.*

(b) TiHe or Interest Covered. The above rule that a railroad mortgage attaches
in equity to after-acquired property apphes not only to property to which it

acquires the legal title, but also to that to which it acquires only a full equitable
title.^ But this hen operates upon the property only in the condition in which
it is at the time it is acquired, or in other words, attaches only to such interest

as the mortgagor company acquires; ° and therefore is subject to any covenant,
hen, enciunbrance, or other charge existing upon the property at that time, although
jimior in point of time; ^ although it may be enforced against the mortgagor
company and all persons claiming rights which have accrued after the mortgage

Pennsylvania.— Philadelphia, etc., B,. Co. v.

Woelpper, 64 Pa. St. 366, 3 Am. Eep. 590.
Vermont.— Brainerd i: Peck, 34 Vt. 490.

TVisconsin.— Pierce v. Milwaukee, etc., E.
Co., 24 Wis. 551, 1 Am. Kep. 203.

United States.— Central Trust Co. r. Knee-
land, 138 U. S. 414, 34 L. ed. 1014; Pennock
V. Coe, 23 How. 117, 16 L. ed. 430; Guaranty
Trust Co. !'. Atlantic Coast Electric E,. Co.,

13S Fed. 517, 71 C. C. A. 41 [affirming 132
Fed. 68] ; Parker i. Xew Orleans, etc., E.
Co., 33 Fed. 693 [affirmed in 143 U. S. 42,

12 S. Ct. 364, 36 L. ed. 66] ; Barnard r. Xor-
wich, etc., E. Co., 2 Fed. Cas. No. 1,007, i

Cliff. 351, 14 Nat. Bankr. Eeg. 469; Dunham
V. Cincinnati, etc., E. Co., 8 Fed. Cas. No.
4,148 [reversed on other grounds in 1 Wall.
254, 17 L. ed. 584].

See 41 Cent. Dig. tit. " Eailroads," §§ 526,

527.

A covenant in the mortgage that the money
secured should be applied to the equipment
which should stand pledged is enforceable in

equity, and therefore equity will sanction its

voluntary performance. Pennock v. Coe, 23
How. (U. S.) 117, 16 L. ed. 436.

A covenant for further assurance, con-

tained in a. first mortgage executed by a rail-

way company to trustees to secure its bonds,

operates as an equitable lien upon the after-

acquired property. Stevens v. Watson, 4 Abb.
Dec. (N. Y.) 302, 45 How. Pr. 104.

Equity treats a mortgage of property to

be afterward acquired, as a contract binding
in conscience, to execute a mortgage upon it

at the instant it comes into being, and will

enforce specific performance; and if no spe-

cific performance is requested it considers

the mortgage as already executed, and binds

everybody to respect the equitable lien who
knows of it, or without knowing of it has

got the property without valuable considera-

tion. Little Eock, etc., E. Co. v. Page, 35

Ark. 304.

1. Meyer v. Johnston, 53 Ala. 237, 64 Ala.

603.

2. Meyer v. Johnston, 53 Ala. 237, 64 Ala.

603.

.
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3. New York Security, etc., Co. v. Louis-
ville, etc., E. Co., 102 Fed. 382.

4. New York Security, etc., Co. v. Louis-
ville, etc., E. Co., 102 Fed. 382.

5. Boston, etc., E. Co. v. CofBn, 50 Conn.
150 (holding that lands purchased after the
mortgage is made pass, although the legal

title was in the president and treasurer of

the company in their private names, said
lands having been procured with the funds
of the company and being held in trust for

it) ; Central Trust Co. r. Kneeland, 138 U. S.

414, 34 L. ed. 1014; Toledo, etc., E. Co. v.

Hamilton, 134 U. S. 296, 10 S. Ct. 546, 33
L. ed. 905.

Inchoate rights.—A railroad mortgage
covering after-acquired property attaches to
the company's right to a deed of lands under
a contract to convey, executed after the exe-

cution of the mortgage, and continues to at-

tach to it as the right grows in value, whether
the increased value arises from payments and
improvements made by the company, or by
a new consolidated company which took the
entire property and assumed the first com-
pany's debts. Hamlin v. European, etc., R.
Co., 72 Me. 83.

6. Meyer v. Johnston, 53 Ala. 237, 64 Ala.

603; Lake Erie, etc., E. Co. i\ Priest, 131
Ind. 413, 31 N. E. 77; Williamson v. New
Jersey Southern E. Co., 28 N. J. Eq. 277 [re-

versed on other grounds in 29 N. J. Eq. 311]

;

Central Trust Co. i: Kneeland, 138 U. S.

414, 11 S. Ct. 357, 34 L. ed. 1014; New Or-
leans, etc., E. Co. V. Mellen, 12 Wall. (U. S.)

362, 20 L. ed. 434; Western Union Tel. Co.

V. Burlington, etc., E. Co., 11 Fed. 1, 3 Mc-
Crary 130.

7. Mever v. Johnston, 53 Ala. 237, 64 Ala.

603; Lake Erie, etc., E. Co. v. Priest, 131

Ind. 413, 31 N. E. 77; Coe v. Delaware, etc.,

E. Co., 34 N. J. Eq. 266; Williamson v. New
Jersey Southern E. Co., 28 N. J. Eq. 277
[reversed on other grounds in 29 N. J. Eq.

311]; New Orleans, etc., E. Co. v. Mellen,

12 Wall. (U. S.) 362, 20 L. ed. 434; Farm-
ers' L. & T. Co. V. Denver, etc., E. Co., 126
Fed. 46, 60 C. C. A. 588; Frank v. Denver,
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attached/ and especially as against claimants under a junior mortgage which by
its terms is subject to the prior mortgage/ and against junior judgment credit-

ors." This latter rule, however, is subject to the qualification that, although

the railroad mortgage is subject to hens and charges existing at the time it is

acquired on rolling stock and other loose property susceptible of separate owner-

ship and of separate liens," yet in regard to rails and other articles which become
af&xed to and a part of the railroad, the lien of a prior mortgage will prevail in

favor of hona fide creditors as against any encumbrance thereon in favor of the

furnisher of the property,'^ as against a reservation of title in such furnisher or

seller.^'

(c) Necessity For Words of Futurity. It has been held that where a railroad

company is empowered to mortgage all of its property, privileges, and franchises,

such a mortgage is a conveyance of the property and franchises as an entire thing,

and that therefore after-acquired property essential thereto passes as an incident

or accession to the franchise to acquire property without the employment of

words of futurity." By the weight of authority, however, in order for a mortgage
to pass after-acquired property, it should contain either words of futurity, or the
language should at least be such as to show an intention to convey such property."

(d) Property Must Be Necessary and Appurtenant to Road and Specifi,cally

Described. Ordinarily, in order that after-acquired property may be embraced
in a railroad mortgage describing after-acquired property in general terms, it

must be such property as appertains or is appurtenant to the road and is neces-

sary to the enjoyment of the franchise or the operation of the road; ^" or if it is

etc., E. Co., 23 Fed. 123; Loomis v. Daven-
port, etc., R. Co., 17 Fed. 301, 3 McCrary
489.

8. East Alabama R. Co. v. East Tennessee,
etc., R. Co., 78 Ala. 275; Bell v. Chicago, etc.,

E. Co., 34 La. Ann. 785; Stevens v. Watson,
4 Abb. Dec. {N. Y.) 302, 45 How. Pr. 104.

9. Pierce v. Emery, 32 N. H. 484; Stevens

V. Watson, 4 Abb. Dec. (N. Y.) 302, 45 How.
Pr. 104.

10. Stevens v. Watson, 4 Abb. Dec. (N. Y.)

302, 45 How. Pr. 104.

11. Fosdick ;;. Southwestern Car Co., 99
U. S. 256, 25 L. ed. 344; Fosdick v. Schall,

99 U. S. 235, 25 L. ed. 339 (holding that
where the owner of rolling stock sold the

same to a railroad company, reserving title

in the cars until the purchase-price was
paid, the lien of a mortgage executed prior

to the sale covering after-acquired property
did not attach to the rolling stock on its

delivery to the company so as to defeat tlie

seller of the right to reclaim it as against

the mortgage) ; New Orleans, etc., R. Co. v.

Mellen, 12 Wall. (U. S.) 362, 20 L. ed. 434.

12. Porter v. Pittsburg Bessemer Steel Co.,

122 U. S. 267, 7 S. Ct. 1206, 30 L. ed. 1210,

120 U. S. 649, 7 S. Ct. 741, 30 L. ed. 830;
New Orleans, etc., R. Co. v. Mellen, 12 Wall.

(U. S.) 362, 20 L. ed. 434.

13. Porter v. Pittsburg Bessemer Steel Co.,

122 U. S. 267, 7 S. Ct. 1206, 30 L. ed. 1210.

120 U. S. 649, 7 S. Ct. 741, 30 L. ed. 830.

Compare Western Union Tel. Co. v. Burling-
ton, etc., R. Co., 11 Fed. 1, 3 McCrary 130.

14. See Pierce v. Emery, 32 N. H. 484;
Louisville Trust Co. v. Cincinnati Inclined-

Plane R. Co., 91 Fed. 699; Parker v. New
Orleans, etc., R. Co., 33 Fed. 693 [affirmed

in 143 U. S. 42, 12 S. Ct. 364, 36 L. ed. 66].

Compare Farmers' L. & T. Co. v. Commercial

Bank, 11 Wis. 207, holding that the doctrine
that where a railroad company mortgages
its entire road and all its franchises, any
after-acquired property will pass to the mort-
gagee as an incident to the franchise of ac-
quiring property cannot be applied to a case
where several mortgages are given on sepa-
rate divisions of the road.
On the doctrine of accretion without par-

ticular mention of the property afterward
acquired, a mortgage by a railroad company
will pass under a general description, prop-
erty subsequently acquired, which is essential
to its use, and which may be fairly taken
as a part and parcel of the road. Calhoun
V. Memphis, etc., R. Co., 4 Fed. Cas. No.
2,309, 2 Flipp. 442.

15. St. Joseph, etc., R. Co. v. Smith, 170
Mo. 327, 70 S. W. 700; Seymour v. Can-
andaigua, etc., R. Co., 25 Barb. (N. Y.) 284,
14 How. Pr. 531; Pennock v. Coe, 23 How.
(U. S.) 117, 16 L. ed. 436; Louisville Trust
Co. V. Cincinnati Inclined-Plane R. Co., 91
Fed. 699, holding that there is nothing in
the statutes of Ohio relating to the extension
of lines of railroad, or authorizing a, change
in the proposed location of such lines, which
has the effect of extending a railroad mort-
gage by operation of law, to cover after-ac-

quired property which would not be included
by the terms of the mortgage, construed by
the rules of the common law.
A mortgage of "all and singular, its fran-

chises and property, both real and personal

"

cannot be held by such language to include
property subsequently acquired througli the
exercise of a franchise it then possesses for

the purpose of adding to or extending its

line. Louisville Trust Co. r. Cincinnati In-

clined-Plane R. Co., 91 Fed. 699.

18. Morgan r. Donovan, 58 Ala. 241; Chi-
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not such property, there must be a special description of it in the mortgage.^'
This does not mean, however, that the property should be property without
which the railroad could not be operated; but it means all property reasonably
necessary and convenient to the operation of the road, and includes such property
as the company may thereafter deem it best to acquire for the most profitable

use of the franchises and the greatest benefit to the pubhc.^^

(e) Right of Way and Other Lands. A general mortgage of a railroad com-
pany embracing its road and all after-acquired property appertaining or appur-
tenant to the road covers only lands which are appurtenant to and connected
with the actual operation of the road;" and therefore does not include lands
which do not appertain to or are not so connected with the road;^" and if the
intention is to include such after-acquired lands not so connected with the road,

they should be described in the mortgage with reasonable certainty.^' Thus
such an after-acquired property clause has been held to include a hotel, erected
on after-acquired land near a depot on the line of the road, for the purpose of an
eating-house and to accormnodate employees, passengers, and others,^^ or lands
subsequently acquired for a right of way,^^ or lands purchased with the design
of using them for railroad purposes, although they are subsequently found imsuit-

able for such purposes and not so used,^^ or lands subsequently contracted for

for the purpose of acquiring additional facilities for the accommodation of engines
and cars,-^ or lands over which the road is at the time located, although the
title thereto or right of way therein is not acquired until subsequently; '^ but
it has been held not to include a tract of land afterward purchased and laid

out in town lots,^' or lands donated by the government in aid of the construction
of the road,^' or lands obtained for subdivision and sale,^* or a lot of woodland
lying some distance from the track and used to supply wood and timber on the
road,™ or property acquired adjacent to depot grounds and leased for a barber
shop, grocery, and other usages encirely foreign to the operation of the road.^'

eago, etc., R. Co. v. Tice, 232 111. 232, 83
N. E. 818; Shirley v. Waco Tap R. Co., 78
Tex. 131, 10 S. W. 543; Pardee v. Aldridge,
189 U. S. 429, 23 S. Ct. 514, 47 L. ed. 883
[.affirming 24 Tex. Civ. App. 254, 60 S. W.
789].

17. Shirley f. Waco Tap R. Co., 78 Tex.
131, 10 S. W. 543.

18. Buck r. Seymour, 46 Conn. 156.
19. Connecticut.— Boston, etc., R. Co. v.

Coffin, 50 Conn. 150.

Michigan.— Pere Marquette R. Co. v.

Graham, 136 Mich. 444, 99 N. W. 408.
Missouri.— St. Joseph, etc., R. Co. v. Smith,

170 Mo. 327, 70 S. W. 700, holding such
mortgage to cover lands subsequently deeded
to the company for a railroad right of way
and railroad stock-yards and houses.
New York.— Stevens v. Watson, 4 Abb

Dec. 302, 45 How. Pr. 104.

Wisconsin.— Farmers' L. & T. Co. v. Fisher,
17 Wis. 114.

United States.— Calhoun v. jSIemphis, etc.,

R. Co., 4 Fed. Cas. No. 2,309, 2 Flipp. 442,
8 Reporter 395.

See 41 Cent. Dig. tit. "Railroads," § 528.
The presumption is that after-acquired

lands are necessary for the company and are
properly acquired by it. Stevens v. Watson,
4 Abb. Dec. (N. Y.) 302, 45 How. Pr. 104.

20. Boston, etc., Air Line R. Co. v. CofBn,
60 Conn. 150; Mississippi Valley Co. v. Chi-
cago, etc., R. Co., 58 Miss. 896, 38 Am. Rep.
348; Walsh v. Barton, 24 Ohio St. 28; Pardee
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«. Aldridge, 189 U. S. 429, 23 S. Ct. 514, 47
L. ed. 883 [affvrming 24 Tex. Civ. App. 254,
60 S. W. 789] ; ISTew Orleans, etc., R. Co. v.

Union Trust Co., 41 Fed. 717.
21. Calhoun v. Memphis, etc., R. Co., 4

Fed. Cas. No. 2,309, 2 Flipp. 442, 8 Reporter
395.

22. Omaha, etc., R. Co. v. WaDash, etc.,

R. Co., 108 Mo. 298, 18 S. W. 1101; U. S.

Trust Co. V. Wabash, etc., R. Co., 32 Fed.
480. Compare Mississippi Valley Co. B. Chi-
cago, etc., R. Co., 58 Miss. 896, 38 Am. Eep.
348.

23. Seymour v. Canandaigua, etc., R. Co.,

25 Barb. (N. Y.) 284, 14 How. Pr. 531.
24. Hawkins v. Mercantile Trust, etc., Co.,

96 Ga. 580, 23 S. E. 498.

25. Hamlin v. European, etc., R. Co., 72
Me. 83.

26. Pierce v. Milwaukee, etc., R. Co., 24
Wis. 551, 1 Am. Rep. 203.

27. Calhoun v. Memphis, etc., R. Co., 4
Fed. Cas. No. 2,309, 2 Flipp. 442, 8 Reporter
395.

28. Shirley v. Waco Tap R. Co., 78 Tex.

131, 10 S. W. 543; New Orleans Pac. R. Co.

V. Parker, 143 U.. S. 42, 12 S. Ct. 364, 36
L. ed. 66.

29. Pardee v. Aldridge, 189 U. S. 429,

23 S. Ct. 514, 47 L. ed. 883 [affirming 24
Tex. Civ. App. 254, 60 S. W. 789].

30. Dinsmore v. Racine, etc., R. Co., 12
Wis. 649.

31. Chicago, etc., R. Co. t;. McGuire, 31
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Nor does such mortgage embrace lands which at the time of the execution of

the mortgage the company had no right to accept and which are subsequently
acquired under the authority of the legislature.^^

(f) Rolling Stock and Other Personalty. Where the terms of the mortgage are

sufficient to show such intention, a railroad mortgage will attach, in equity, to
after-acquired rolling stock, as soon as it is acquired and placed upon the road,^*

and to tracks,^'' rails,^' fuel,^"^ and other suppUes and personalty incident to and
indispensable to the use and enjoyment of other property conveyed; ^' and the

Ind. App. 110, 65 N. E. 932, 99 Am. St. Rep.
249.

32. Meyer v. Johnston, 53 Ala. 237, 64
Ala. 603.

33. Alabama.— Meyer v. Johnston, 53 Ala.
237, 64 Ala. 603.

Kentucky.—Phillips v. Winslow, 18 B. Mon.
431, 68 Am. Deo. 729.

Maine.— Morrill v. Noyes, 56 Me. 458, 96
Am. Dee. 486.

Massachusetts.—Howe v. Freeman, 14 Gray
866, holding that cars subsequently purchased
by the corporation were included in the mort-
gage, although the mortgagees had not taken
possession for foreclosure.

Pennsylvania.— Philadelphia, etc., E. Co.

V. Woelpper, 64 Pa. St. 366, 3 Am. Kep.
596.

United States.— Pennock i;. Coe, 23 How.
117, 16 L. ed. 436; Manhattan Trust Co. v.

Sioux City, etc., R. Co., 68 Fed. 72.

See 41 Cent. Dig. tit. "Railroads," § 529.

Illustrations.— Thus a mortgage which in

terms covers " all the following, present, and
in future to be acquired property " of the
railroad company, naming in the description

of such property its engines, ears, and ma-
chinery, covers not only cars, engines, and
machinery in existence at the date of the

mortgage but such as are to take their place

and are subsequently added to them by the
company. Shaw v. Bill, 95 U. S. 10, 24 L. ed.

333. So a mortgage covering all after-ac-

quired property will include rolling stock,

although it is personal property under the

state constitution. Scott v. Clinton, etc., R.
Co., 21 Fed. Cas. No. 12,527, 6 Biss. 529.

So a trust deed by a corporation of all its

lands, fixtures, structures, etc., then owned
and thereafter to be owned, by it, includes

cars, locomotives, and other rolling stock

from time to time acquired by the company,
either under its old name or its new name,
after reorganization. Meyer v. Johnston, 53
Ala. 237, 64 Ala. 603. So a mortgage by a
railroad company in Ohio, where the power
exists, under the law, to mortgage after-ac-

quired property, which, although it contains

no after-acquired property clause in terms,

includes the railroad and rolling stock, and
all the tolls, incomes, issues, and profits to

accrue from the same or any part thereof,

extends to and covers also future-acquired

rolling stock and equipment purchased for,

and needed in the operation of, the road mort-
gaged, and without which the income covered

by the mortgage could not be earned. Louis-

ville Trust Co. V. Cincinnati Inclined-Plane

R. Co., 91 Fed. 699. But a clause in a, mort-
gage by a railroad company covering "all

and singular, the cars and rolling stock . . ,

of said company " cannot be extended by
construction to include any more than the
cars and rolling stock then owned by the
mortgagor. Louisville Trust Co. v. Cincinnati
Inclined-Plane R. Co., supra.

Repairs and improvements upon rolling

stock are in the nature of accessions to a
mortgaged chattel and subject to the mort-
gage covering the rolling stock. Hamlin v,

Jerrard, 72 Me. 62.

34. Mercantile Trust, etc., Co. v. Roanoke
etc., R. Co., 109 Fed. 3.

Track laid on land of another company.

—

Where a railroad company furnishes the ties

and rails and lays a spur track upon a road-
bed owned by another, under an agreement
between them, such track does not become
a part of the realty, as between the parties,

but remains the property of the company, and
passes by a sale under a mortgage previously
given by it, covering after-acquired property.
Mercantile Trust, etc., Co. v. Roanoke, etc.,

R. Co., 109 Fed. 3.

35. Weetjen v. St. Paul, etc., R. Co., i
Hun (N. Y.) 529.

36. Phillips V. Winslow, 18 B. Mon. (Ky.)
431, 68 Am. Dec. 729; Dunham v. Earl, 8
Fed. Cas. No. 4,149, holding that a mort-
gage expressly including all after-acquired
personal property covers fuel collected and
stored by the company for the use of its

engines.
37. Kentucky.— Phillips v. Winslow, 18

B. Mon. 431, 68 Am. Dec. 729.

liew Hampshire.— Pierce v. Emery, 32
N. H. 484.

New York.— Piatt r. New York, etc., R.
Co., 9 N. Y. App. Div. 87, 41 N. Y. Suppl.
42 [affirming 17 Misc. 22, 39 N. Y. Suppl.
871, and affirmed in 153 N. Y. 670, 48 N. E.
1106, 154 N. Y. 742, 49 N. E. 1103].

Ohio.— Coe v. Peacock, 14 Ohio St. 187.

Canada.— Lanark v. Cameron, 9 U. C. C. P.
109.

See 41 Cent. Dig. tit. "Railroads," § 529.

Office furniture.—A mortgage of railroad

property, embracing after-acquired property,

includes office furniture, suitable in kind and
of the necessary amount, provided for the
use of the employees of the company in the
performance of their daily duties, as well as
for the directors to transact their business.

Ludlow V. Hurd, 1 Disn. (Ohio) 522, 12 Ohio
Dec. (Reprint) 791.

Property not included.—A mortgage con-
taining the words: "And all other personal
property belonging to said company, as the
same now ia in use by said company, or as
the same may be hereafter changed or re-
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fact that the transaction by which the property is obtained is called a lease does
not vary this rule, if it is in reaUty a sale, and the title is retained in the so-called

lessor as security for the purchase-price,^^ although the mortgage will attach in

Such case subject to such lien or encumbrance; ^° and such mortgagee's lien will

be superior to the claims of subsequent creditors, purchasers, and mortgagees,^"

but subject to liens or encumbrances existing upon it when acquired.*' But the

mere fact that rolling stock is placed upon a railroad does not affix it thereto,

and therefore a mortgage, although in terms covering after-acquired rolling stock,

does not attach to rolling stock temporarily placed upon the road under a contract

with the company then operating it/^

(g) Enlarged or Extended Road. A mortgage upon the road and all property,

privileges, franchises, etc., acquired and to be acquired, will embrace a portion

of the road projected or contemplated at the time of the execution of the mort-
gage but thereafter completed or constructed,^ notwithstanding a change in

the route if it is in the general direction authorized,** and notwithstanding

a consohdation with other companies and change of name,*^ and although it is

completed by a contractor on the company's failure to do so.*° Such a mortgage
will also embrace a subsequently purchased road or right of way which is within

the chartered limits of the mortgagor company, and which it might have con-

structed if it had not been purchased; *^ or a subsequently acquired or constructed

newed by said company," does not embrace
certain maeliinery for " burnetizing " ties and
timber so as to render them more durable,
which machinery was not in existence at the
time of the mortgage, and took the place
of nothing that was therein specified. Brain-
erd (;. Peck, 34 Vt. 496. So a mortgage by
a. railroad company of its stock, materials,
and every other kind of personal property
which shall be used for operating said rail-

road does not profess to cover railroad chairs
afterward bought by the company, but which
were never used. Farmers' L. & T. Co. v.

Commercial Bank, 11 Wis. 207, 15 Wis. 424,
82 Am. Dec. 689. So where a railroad com-
pany by virtue of an act of the legislature

mortgaged not all of the property " then

"

owned by both the new and old portions of

the road, but " all the property of said ex-

tension subsequently to be acquired," it was
held that wood subsequently purchased with
the earnings and for the use of the whole
road and not belonging exclusively to the

extension would not pass by the mortgage,
and might therefore be attached. Bath v.

Miller, 53 Me. 308.

38. Kentucky Contracting, etc., Co. v. Con-
tinental Trust Co., 108 Fed. 1, 47 C. C. A.
143.

39. Kentucky Contracting, etc., Co. r. Con-
tinental Trust Co., 108 Fed. 1, 47 C. C. A.
143. See Fosdick v. Southwestern Car Co.,

99 U. S. 256, 25 L. ed. 344 ; Fosdick v. Schall,

99 U. S. 235, 25 L. ed. 339.

40. Pierce v. Emery, 32 N. H. 484 (hold-

ing that under the mortgage in this case

the trustees were entitled to hold personal

property, acquired by the road after the mort-
gage, against subsequent mortgagees of the

specific property so acquired) ; Weetjen v.

St. Paul, etc., R. Co., 4 Hun (N. Y.) 529

(holding that where a mortgage of railroad

property provided that it should cover all

after-acquired property, and iron rails ac-
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quired after the execution of the mortgage
were pledged to firms of which the trustee

under the mortgage was a member, to secure
advances made thereon to the road, the

knowledge of the trustee was the knowledge
of the firm, and the latter could not claim
to hold the iron as hona fide purchasers with-

out notice as against the bondholders) ; Lud-
low V. Hurd, 1 Disn. (Ohio) 522, 12 Ohio Dec.

(Reprint) 791; Pennock v. Coe, 23 How.
(U. S.) 117, 16 L. ed. 436 (holding that the

mortgage was superior to the claims of subse-

quent mortgagees and bondholders who recov-

ered judgment, issued execution, and had it

levied on part of the rolling stock of the com-
pany which was not in existence when the

first mortgage was given) ; Scott i'. Clinton,

etc., R. Co., 21 Fed. Cas. No. 12,527, 6 Biss.

529, execution creditor.

41. Meyer v. Johnston, 53 Ala. 237, 64 Ala.
603.

42. Hardesty v. Pyle, 15 Fed. 778.
43. Meyer v. Johnston, 53 Ala. 237, 64

Ala. 603; Hatry v. Painesville, etc., R. Co.,

1 Ohio Cir. Ct. 426, 1 Ohio Cir. Dec. 238;
Texas Western R. Co. v. Gentry, 69 Tex. 625,

8 S. W. 98; New York Guaranty Trust Co.

V. Atlantic Coast Electric R. Co., 132 Fed.

68 ; Central Trust Co. t. Chattanooga, etc.,

R. Co., 89 Fed. 388.

44. Meyer v. Johnston, 53 Ala. 237, 64
Ala. 603; Elwell r. Grand St., etc., R. Co.,

67 Barb. (N. Y.) 83, holding that a mortgage
upon a projected railroad, describing the road
according to plans, should be enforced against

the road as built, although the plans are

changed in favor of persons who have loaned
money upon the faith of it.

45. Meyer v. Johnston, 64 Ala. 603.
46. Dunham v. Cincinnati, etc., R. Co., 1

Wall. (U. S.) 254, 17 L. ed. 584.

47. East Alabama R. Co. r. Tennessee,
etc., R. Co., 78 Ala. 274; Branch v. Jesup, 10«
U. S. 468, 1 S. Ct. 495, 27 L. ed. 279; Cen-
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branch road or spur track/* although not in contemplation at the time of the
mortgage;*" and may be broad enough to embrace a leasehold of another road,

subsequently leased to be used in connection with its own road.^" But it does

not include a line of road afterward unauthorizedly constructed ^^ or purchased; ^

nor does it cover a lease, of its own road, to which the mortgagee was not a party; ^

or a separate branch road thereafter constructed under a special charter, ^^ or

amendment of its original charter; ^^ or a subsequently purchased road, which
at the time of its purchase is not connected with the mortgagor's road.^° So a
mortgage in terms limited to the road then owned does not cover an after-acquired

line or extension;^' and a mortgage by one railroad company which built part

of the road and then abandoned its operation does not cover that part of the

road which is completed by another and separate company.^* Nor does a mortgage
of the main line from one terminus to another and the franchises acquired and
to be acquired pertaining to that line, cover lands and franchises thereafter

acquired through an extension of the road beyond one terminus, since the exten-

sion is not a part of the main line, or pertaining thereto, although acquired to

be used in connection therewith.^'

(h) Earnings, Income, and Other Funds. A railroad mortgage of future

earnings or income is inoperative at law,°° and even in equity a mortgage of the
future earnings of the road does not embrace the proceeds of a subsequent exten-

sion constructed under authority of an amendment to the company's charter,

as against attaching creditors of such proceeds."' But ordinarily, in equity, the
mortgagee's security extends to income subsequently accruing, even after default.'^

When a railroad mortgage purporting to cover net income or earnings specifies

the lines from which such income is to be derived, the lines so described constitute

the income fund pledged,''' and in ascertaining the net income the company can-

tral Trust Co. v. Washington County R. Co.,

124 Fed. 813.

48. Coe V. Delaware, etc., R. Co., 34 N. J.

Eq. 266; Seymour v. Canandaigua, etc., R.
Co., 25 Barb. (N. Y.) 284, 14 How. Pr. 531
(holding the mortgage to cover a branch
road from the main track which was not
laid out or even projected at the time of

the original location, as a legitimate in-

cident to the main road) ; Central Trust Co.

V. Washington County R. Co., 124 Fed. 813.

49. Coe V. Delaware, etc., R. Co., 34 N. J.

Eq. 266, holding that when a mortgage is

given by a railroad company on its fran-

chises and on its road to Ke thereafter built,

and a branch road, not in contemplation at

the date of such encumbrance, is afterward

laid and built, such branch road will pass

under such mortgage, subject to the burdens
put upon it by the company in the course,

and as incidents of, its acquisition.

50. Guaranty Trust Co. v. Atlantic Coast
Electric R. Co., 138 Fed. 517 [affirming 132

Fed. 68] ; Columbia Finance, etc., Co. v.

Kentucky Union K. Co., 60 Fed. 794, 9

C. C. A. 264 (holding that a railroad mort-
gage covering " all the corporate rights, privi-

leges, franchises, and immunities, and all

things in action, contracts, claims, and de-

mands of the said party of the first part,

whether now owned or hereafter acquired in

connection or relating to the said railroad,"

is sufficient to include a subsequently acquired

lease of a belt railway whereby the company
acquired access to a city at one of its termi-

nals) ; Barnard v. Norwich, etc., R. Co., 2

Fed. Cas. No. 1,007, 4 Cliff. 351. See Cen-
tral Trust Co. V. Kneeland, 138 U. S. 414,
11 S. Ct. 357, 34 L. ed. 1014.

Title to such leased road is good in the
hands of the trustee under ,the mortgage, as
against subsequent assignees in bankruptcy
of the mortgagor. Barnard v. Norwich, etc.,

R. Co., 2 Fed. Cas. No. 1,007, 4 Cliff. 351.
51. Hodder v. Kentucky, etc., R. Co., 7

Fed. 793.

52. Hodder v. Kentucky, etc., R. Co., 7
Fed. 793.

53. Moran v. Pittsburgh, etc., R. Co., 32
Fed. 878.

54. Meyer v. Johnston, 53 Ala. 237, 64
Ala. 603.

55. Alexandria, etc., R. Co. r. Graham, 31
Gratt. (Va.) 769.

56. Murray v. Farmville, etc., R. Co., 101
Va. 262, 43 S. E. 553.

57. Louisville Trust Co. v. Cincinnati In-
clined-Plane R. Co., 91 Fed. 699.

58. Smythe v. Chicago, etc., R. Co., 22
Fed. Cas. No. 13,135, 8 Reporter 709. See
Chicago, etc., R. Co. v. Lowenthal, 93 III.

433.

59. Randolph v. New Jersey West Line
R. Co., 28 N. J. Eq. 49.

60. Emerson v. European, etc., R. Co., 67
Me. 387, 24 Am. Rep. 39.

61. Alexandria, etc., R. Co. v. Graham, 31
Gratt. (Va.) 769.

62. Central Trust Co. w. Chattanooga, etc.,

R. Co., 94 Fed. 275, 36 C. C. A. 241.

63. Spies V. Chicago, etc., R. Co., 40 Fed.
34, 6 L. R. A. 565.
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not charge against the income of such lines the expenses or losses incurred in

operating additional after-acquired Unes.°*

(viii) Estoppel of Mortgagor and Mortgagee. The estoppel of the
mortgagor and mortgagee to a railroad mortgage to dispute title is regulated by
the rules governing mortgages generally. °^ The mere fact that a subsequent
mortgage declares that it is subject to certain prior mortgages given by the rail-

road company, and that they are superior liens on the property therein described,

acquired and to be acquired, does not estop the company from denying that such
prior mortgages covered certain property embraced in the subsequent mortgage. '°

An erroneous recital of the resolution of the directors authorizing the execution

of a mortgage does not estop the mortgagee to show the correct resolution, author-
izing a mortgage of after-acquired property."^

e. Debts and Obligations Secured— (i) In General. What debts and obli-

gations are secured by a particular railroad mortgage is governed by the rules

regulating the debts and obligations secured by mortgages generally. °' Thus
where the mortgage purports to secure certain coupons and bonds and substantially

describes the same, it will secure the debt evidenced thereby,"" although the coupons
and bonds were irregularly issued.™ But where the mortgage in terms secures an
indebtedness of a specified class or kind, it cannot be made to cover obligations

or habihties not falling within the designated class." A provision in the mort-
gage for compensation to the trustees for services which they may render does

not give to such a trustee a hen for his services.'^ In the absence of an agree-

ment otherwise, where certificates of indebtedness secured by a mortgage are

exchanged for preferred stock, the holders of such stock are merely stock-holders

and hold it in subordination to the claims of the residue of the holders of the cer-

tificates of indebtedness, under the mortgage."
(ii) Bonds Issued Under Mortgage. "What bonds or bonded indebted-

ness is secured by a railroad mortgage depends upon the terms of the mortgage
construed in connection with the company's charter or governing statutes and
the circumstances attending its execution; '* and if there is any doubt or ambig-uity

as to whether certain bonds are secured by a particular mortgage it may be removed
by parol evidence,'^ as by evidence that no other bonds were executed or issued

than those it is claimed the mortgage secures.^" If it clearly appears from the

evidence that the bonds in question are the ones referred to in the mortgage
ordinarily it is sufficient to show that they are the bonds secured.''' Thus bonds

64. Spies l: Chicago, etc., R. Co., 40 Fed. 107 IsT, y. 129, 15 y. E. 765 (holding that
34, 6 L. R. A. 565. where first consolidated mortgage bonds and

65. See Mortgages, 27 Cyc. 1153. income mortgage bonds are issued, only the
66. Farmers' L. & T. Co. v. Racine Com- princijjal of the latter being secured by the

mercial Bank, 15 Wis. 424, 82 Am. Dec. 689. mortgage, interest being payable out of the
67. Hatry v. Painesville, etc., R. Co., 1 net earnings as determined by the directors,

Ohio Cir. Ct. 426, 1 Ohio Cir. Dec. 238. such income bondholders have no lien on the

68. See, generally, Moetgages, 27 Cyc. road for the payment of the interest and are

1056 et seq. bound by the decision of the directors) ; At-
Any doubt or ambiguity as to whether a wood v. Shenandoah Valley R. Co., 85 Va.

certain indebtedness is secured by a par- 966, 9 S. E. 748.

tieular mortgage may be removed by parol Where the state guarantees bonds of a

evidence. Butler v. Rahm, 46 Md. 541. railroad company issued in exchange for its

69. Mason v. York, etc., R. Co., 52 Me. 82. outstanding mortgage bonds, with the pro-

70. Mason v. York, etc., R. Co., 52 Me. 82. vision that the bonds so taken up shall stand
71. Mason r. York, etc., R. Co., 52 Me. as security to the state until all the bonds

82, holding that a mortgage to secure the secured by mortgage shall be retired, the

payment of certain bonds and coupons does state is entitled to the benefit of the mort-
not secure the claim of an indorser of notes gage as regards the mortgage bonds taken

of the company. up so long as any of such bonds remain out-

72. Mercantile Trust, etc., Co. v. Atlantic, standing. Gibbes v. Greenville, etc., R. Co.,

etc., R. Co., 99 N. C. 139, 5 S. E. 417. 13 S. C. 228.

73. Phillips V. Eastern R. Co., 138 Mass. 75. Butler v. Rahm, 46 Md. 541.

122. 76. Butler v. Rahm, 46 Md. 541.

74. See Day v. Ogdensburgh, etc., R. Co., 77. Butler t' Rahm, 46 Md. 541.
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dated prior to the date of the mortgage are secured thereby where they are clearly

described in the mortgage and there is nothing in the mortgage inconsistent

with the fact that they had been before executed.'' A mortgage executed to

secure bonds issued for a certain purpose does not secure bonds issued for a differ-

ent purpose or bonds illegally issued, except as they come into the hands of hona,

fide purchasers for value and without notice." A mortgage made to secure

bonds to be thereafter issued is inoperative as security unless the bonds are

actually issued to bona fide creditors, before the hens of other creditors attach

to the property conveyed.*" Where a statute authorizes a general mortgage for

the benefit of creditors but contains no provision for contingent liabilities, bonds
of another company indorsed and guaranteed by the mortgagor company, but not

yet due, are not covered by the security of such mortgage. *' Where a mortgage
provides for the retirement of certain bonds without providing for the manner
of effecting such retirement, the mode thereof is in the discretion of the company
and in order for a bondholder to participate in the security of the mortgage he
must comply with the terms dictated by it.*^ Consent by the holders of a portion

of first mortgage bonds to the issue of preference bonds of Uke character to be
a Hen on the road prior to their bonds is a mere equitable mortgage or pledge of

the interest under the first mortgage of those who consented, as security for the

payment of the preference bonds,*' and does not change the rights under the
mortgage of the non-assenting bondholders.'*

f. Rights, Duties, and Liabilities of Mortgagees and Trustees *'— (i) Appoint-
ment, Tenure, and Removal. As in the case of other mortgages,'" a rail-

road mortgage or deed of trust may make express provision for the removal or

appointment of a trustee upon the death, resignation, removal, absence, disa-

bility, or refusal to act of one or more of the trustees first named,'' in which case

the mode of supplying vacancies provided for in the mortgage governs the appoint-
ment and not the general law." Ordinarily the mortgage provides that upon
the vacancy of a trusteeship aU of the trustee's estate, right, interest, power,
and control shall be divested and cease," and that the trust estate shall vest ia

the remaining trustee or trustees with or without power to fill vacancies; °° or that

the vacancy shall be supphed by the remaining trustees as by appointment from
the bondholders; '^ or that a successor shall be appointed by the bondholders,'^

or by the company; '' or that a successor shall be approved or appointed

78. Butler i. Eahm, 46 Md. 541. 88. Macon, etc., R. Co. v. Georgia E. Co.
79. Central Trust Co. v. California, etc., 63 Ga. 103; Pillsbury v. Consolidated Euro-

E. Co., 110 Fed. 70. pean, etc., R. Co., 69 Me. 394.

80. Allen v. Montgomery, 11 Ala. 437. 89. Pillabury v. Consolidated European,
81. Merchants' Nat. Bank v. Eastern E. etc., R. Co., 69 Me. 394.

Co., 124 Mass. 518. 90. Ellis v. Boston, etc., R. Co., 107 Mass. 1.

82. Clafliu V. South Carolina E. Co., 8 91. Eiehards v. Merrimack, etc., R. Co., 44
Fed. 118, 4 Hughes 12. N. H. 127, holding also that the election of

83. Poland v. Lamoille Valley R. Co., 52 persons who have procured bonds for the pur-

Vt. 144. pose of qualifying themselves for trusteeship

84. Poland v. Lamoille Valley E. Co., 52 will not be invalid if no intention of fraud is

Vt. 144. shown.
85. Liability for injuries arising from oper- 92. Tarbell's Appeal, 7 Pa. Super. Ct. 283,

ation of road see infra, X, C, 8. holding that where a clause in a railroad

86. See Moetgagbs, 27 Cyc. 1046 et seq. mortgage provides that in the event of the

87. See Pillsbury v. Consolidated European, resignation or refusal to act of the trustee,

etc., E. Co., 69 Me. 394. the railroad company shall have power to ap-

CoUateral attack.— Where a change of trus- point a new trustee, but that any trustee thus

tee has been made in apparent conformity to appointed may at any time be superseded by
the mortgage, the. legality of the change can- a new appointment made by the holders of a

not be collaterally determined on the applica- majority of the bonds secured by the mort-

tion of individual bondholders to be permitted gage, the bondholders may, upon the resigna-

to intervene in a suit to foreclose the mort- tion of such a trustee, appoint a successor

gage instituted by the substituted trustee. without an application to the court.

Bowling Green Trust Co. v. Virginia' Pass., 93. Tarbell's Appeal, 7 Pa. Super. Ct.

etc., Co., 132 Fed. 921. 283.
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by a designated court/* upon a proper proceeding by the bondholders/' or by
the directors of the company."" And although it may be provided by statute
that in the absence of a provision in the mortgage for supplying such vacancy,
a designated court may appoint a new trustee," a court of equity may, for a
sufficient reason, °^ and upon a proper apphcation and notice, make a removal
and new appointment independently of statutory authority or any directions

in the mortgage; '" and to a proceeding in equity for such a removal or appoint-
ment the mortgagor and surviving trustees are necessary parties.^ Power of the
court in this respect is not defeated by the formation of a new corporation by a
majority of the bondholders; ^ or by a foreclosure promoted by the bondholders,
the trustees not being parties thereto, and a sale of the equity of redemption on
execution to the new corporation; ^ or by the creation of a new debt, secured

by a mortgage, for the extension of the road; * or by estoppel through laches

and because a majority of the bonds was represented at the organization of the
new corporation.* Except where the mortgage or deed of trust provides that
the same title and power shall vest in the successors," the appointment of a new

94. Pillsbury v. Consolidated European,
etc., R. Co., 69 Me. 394.

Notice of approval.— If the mortgage pro-
vides for filling a vacancy by a nomination
ex 'parte of one of the beneficiaries and ap-
proval by the judge of the superior court,
notice to the mortgagor of the application
for approval is not required. Macon, etc., E.
Co. V. Georgia R. Co., 63 Ga. 103.

95. Pillsbury v. Consolidated European,
etc., R. Co., 69 Me. 394, request in writing
by one or more bondholders.

96. Pillsbury v. Consolidated European,
etc., R. Co., 69 Me. 394.
97. See Pillsbury v. Consolidated European,

etc., R. Co., 69 Me. 394.

98. See Beadleson v. Knapp, 13 Abb. Pr.
N. S. (N. Y.) 335.

A trustee's refusal to convey trust property
as required by a decree of foreclosure of a
mortgage is cause for removal in the absence
of an adequate reason for such refusal. Har-
rison V. Union Trust Co., 144 N. Y. 326, 39
N. E. 353.

Misappropriation of funds.— Where a trus-

tee is appointed by a surety company of a
sinking fund to pay the company's debts and
the trust deed allows him to invest the moneys
in such securities as the president or board
of directors might recommend but without
any previous direction he loans a portion to

a firm of which he is a senior member and
which soon afterward becomes insolvent, he
should be removed and a receiver appointed
to take charge of the funds pending an inves-

tigation of his acts (North Carolina R. Co.

f. Wilson, 81 N. 0. 223), and his misconduct
in this respect is not relieved by his taking
collaterals to secure such loan which he
thought to be good at the time of taking

them (North Carolina R. Co. v. Wilson,

supra )

.

99. In re Anson, 85 Me. 79, 26 Atl. 996;

Tarbell's Appeal, 7 Pa. Super. Ct. 283. But
see Washington, etc., E. Co. r. Alexandria,

etc., R. Co., 19 Gratt. (Va.) 592, 100 Am.
Dec. 710, holding that if the deed of trust

provides for notice to the president or a di-

rector of the company, the Jurisdiction of the

court depends upon the giving of such notice.

[VIII, A, 7, f, (i)]

Special statutory provisions regarding the
election of trustees by the bondholders are
merely cumulative and not restrictive and
therefore do not interfere with the equity

jurisdiction of the court to appoint a new
trustee in such case. In re Anson, 85 Me.
79, 26 Atl. 996.

Notice.— An order substituting a new trus-

tee without the required notice for one who
has gone and remains in the enemy's line in

time of war is null and void. Washington,
etc., E. Co. V. Alexandria, etc., R. Co., 19

Gratt. (Va.) 592, 100 Am. Dec. 710.

A non-resident and absent trustee may be

removed by a court of equity and the appoint-

ment of another in his stead be made ex

parte, where service on the absent trustee is

impossible. Ketchum r. Mobile, etc., R. Co.,

14 Fed. Gas. No. 7,737, 2 Woods 532.

That the absent trustee is within a country

at war with the country in which the court

is sitting does not detract from its power to

remove him and appoint another but fur-

nishes a good reason for its exercise. And
where such trustee soon after the cessation of

hostilities learns of his removal and the ap-

pointment of another in his stead and for an

unreasonable length of time makes no claim

to his trusteeship and does not act as trustee,

he will be held to have abandoned his oflice

as trustee and to have acquiesced in tlie ap-

pointment of his successor. Ketchum v. Mo-
bile, etc.. R. Co., 14 Fed. Cas. No. 7,737, 2

Woods 532.

1. Ill re Anson, 85 Me. 79, 26 Atl. 996.

A creditor whose claim is payable out of

a sinking fund for which a trustee has been

appointed is not a necessary party to a pro-

ceeding for the trustee's removal. North

Carolina R. Co. r. Wilson, 81 N. C. 223.

2. In re Anson, 85 Me. 79, 26 Atl. 996.

3. In re Anson, 85 Me. 79, 26 Atl. 996.

4. In re Anson, 85 Me. 79, 26 Atl. 996.

5. In re Anson, 85 Me.- 79, 26 Atl. 996.

6. Craft r. Indiana, etc., R. Co., 166 111.

580, 46 N. E. 1132 (holding that trustees law-

fully appointed to succeed deceased trustees

originally appointed may execute a power of

sale thereunder without an additional written

conveyance of the property to them where the
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trustee is not complete until the property is vested in him and therefore the court

usually embraces in a decree appointing such trustee a direction for a proper con-

veyance to him from his co-trustees.' The power of removal is not absolute

and a removal cannot be made capriciously or except for sufficient causes,

affecting the faithfulness and capacity of the trustee,* or the interest of the cestuis

que trustent,^ or perhaps on account of pubUc interest." It is also well settled

in chancery practice that trustees are not to be removed or discharged from
part of their trust leaving them burdened and responsible for the remainder;

"

nor will such a trust be discharged until fully performed or the cestuis que trustent

are in a condition to manage it themselves.^^ As the trustee's duties are personal

in their character and incapable of delegation, his office of trustee becomes vacant
by his voluntarily removing to and becoming a resident of a foreign country; ^'

but a citizen of the United States may act as trustee in any state in the Union."
A trustee, once having assumed his office, is morally and legally bound to continue

in the performance of his duties until discharged by an order of the court of

chancery,^^ or by the unanimous consent of the cestuis que trustent,'-'^ which in

case a number of such cestuis que trustent are under a disability can be had only
through the agency of a court of equity.'' The fact that the trustee parts with
the bonds required by his quahfication does not prevent him from being charged
as trustee."-*

(ii) Nature OF Duties. The duties of trustees under a railroad mortgage
are regulated by the general rules of law which affect aU trustees; '' and the law
of the state where the mortgage is executed and the mortgaged property situated

furnishes the rule for determining the rights of mortgagees after condition broken.^"

The duties assumed by a trustee to whom a railroad mortgage is made for the
benefit of bondholders are those which are defined by the instrument creating

the trust,^' and such other duties as are imposed upon him by the relation of the
parties and the situation and character of the trust property, which duties may
change from time to time as circumstances change.^^ Until the actual foreclosure

deed provides that upon the death of the trua- 19. First Nat. F. Ins. Co. v. Salisbury, 130
tees therein named the same title and powers Mass. 303. See also, generally, Mobtgages,
vested in them shall vest in their successors) ; 27 Cyc. 1229 et seq.; Tkusts.
Ellis V. Boston, etc., E. Co., 107 Mass. 1. 20. Dow v. Memphis, etc., R. Co., 20 Fed.

7. Pillsbury v. Consolidated European, etc., 260.

E. Co., 69 Me. 394; Ellis v. Boston, etc., E. Me. Bev. St. (1857) c. 51, § 51, and St. (1858)
Co., 107 Mass. 1. c. 30, relating to trustees of railroads apply

8. Beadleaon v. Knapp, 13 Abb. Pr. N. S. to cases where the trust, the trustee, and the
(N. Y. ) 335 (holding that a trustee will not cestuis que trustent are all created by one
be removed on the ground that he declines to and the same instrument; and not to a case
employ counsel for the foreclosure of a first where a mortgage is made to an individual
mortgage and declines to elect to act as trus- to secure him and his assigns who subse-
tee under one of the mortgages and to resign quently became holders of the bonds to be
his trusteeship under the other, where it ap- issued by him; and should such a mortgagee
pears that his action is the result of sound transfer any part of the bonds, he would hold
judgment on his part and not against the in- the mortgaged estate as mortgagee for the
terest of any of the bondholders) ; Sturges v. part not transferred and as trustee for the
Knapp, 31 Vt. 1. holders of the portion transferred precisely as

9. Sturges v. Knapp, 31 Vt. 1. any mortgagee would do under similar cir-

10. Sturges v. Knapp, 31 Vt. 1. cumstances, but neither before nor after such
11. Sturges V. Knapp, 31 Vt. 1. transfer would he be such a trustee as the
12. Sturges v. Knapp. 31 Vt. 1. statute contemplates. In re York, etc., E. Co.,

13. Farmers' L. & T. Co. r. Hughes, 11 Hun 50 Me. 552, 52 Me. 82.

(N. Y.) 130; Hughes v. Chicago, etc., E. Co., 21. Frishmuth v. Farmers' L. & T. Co., 95
47 .N. Y. Super. Ct. 531. Fed. 5 [affirmed in 107 Fed. 169, 46 C. C. A.

14. Farmers' L. & T. Co. r. Chicago, etc., 222] ; Denver, etc., R. Co. v. U. S. Trust Co.,

E. Co., 27 Fed. 146. 41 Fed. 720 (construction of authority to

15. Sturges v. Knanp, 31 Vt. 1. Compare issue bonds) ; Riker v. Alsop, 27 Fed. 251.
TarbelFs Appeal, 7 Pa. Super. Ct. 283. 22. Sturges v. Knapp, 31 Vt. 1; Frishmuth

16. Sturges v. Knapp, 31 Vt. 1. v. Farmers' L. & T. Co., 95 Fed. 5 [affirmed
17. Sturges v. Knapp, 31 Vt. 1. in 107 Fed. 169, 46 C. C. A. 222].
18. Richards v. Merrimack, etc., R. Co., 44 Bailees or agents.— Where boats are deliv-

N. H. 127. ered to mortgage trustees of a railroad com-
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of the mortgage the trusts imposed upon the trustees are ordinarily entirely

fiduciary and executory; '^ and where the mortgage deed is amply secured, and
so long as prompt payment is made, the office of the trustees is rather passive

and their duties are ordinarily performed by the corporation or its officers.^*

After a forfeiture occurs, however, either by non-payment of interest or principal,

or both, the duties of the trustees become active and responsible.^^ It then becomes
their duty to take possession of the road and its fixtures and to manage and con-
trol the same for the benefit of all parties interested.^* If the principal or interest

on bonds become due and is unpaid and the trustees have not the means to pay
it, it will be their absolute duty to proceed against the property.^^

(hi) Extent of Duties in General. Withm the limitations of the

above rules, it is the duty of the trustee in possession to manage the property
in a reasonably prudent and careful manner so as to keep it in a good state of

preservation in order to make it available for the payment of the bonds both
both principal and interest,^* being authorized for this purpose to institute and
defend proceedings affecting the trust property,^" to incur necessary expenses,^"

and even under some circumstances to borrow money upon receiver's certificates.^'

This must be so until some organization of the bondholders and the acquiring of

some capacity to act by a majority, or in some such way as to enable them to

discharge the new class of duties thrown upon them by the forfeiture of the con-

dition of the mortgage and the surrendering of the road with its incidents and
fixtures.^^ The trustee must take care that the property is not wasted or

depreciated,^^ and that its income is not improperly diverted from the payment
of principal or interest on the mortgage debt as it accrues,^^ and that the proceeds
of the obhgations and securities are properly appHed to purposes of the trust.^^

The rule in ordinary cases is that the mortgagee can always claim the rents,

income, or profits of the mortgaged property, after forfeiture of the mortgage; ^'

but he is required to be active in making the claim, either by giving notice to the

tenants or lessees in possession or by filing his bill for the purpose of foreclosm-e

in a court of equity,^' or if the road be in the hands of a third party, by demanding

pany which are not included in the mortgage, 31. Shaw v. Little Rock, etc., R. Co., 100
the trustees become bailees or agents of the U. S. 605, 25 L. ed. 757, holding, however,
company with all its rights as against that except under extraordinary circum-
strangers interfering with the boats. Parish stances, the power of the court ought never
V. Wheeler, 22 N. Y. 494. to be exercised in enabling the trustees, where

23. Sturges v. Knapp, 31 Vt. 1. the railroad is unfinished, to borrow money
24. Sturges v. Knapp, 31 Vt. 1; Frishmuth by reason of receivers' certificates which cre-

V. Farmers' L. & T. Co., 95 Fed. 5 [affirmed ate a paramount lien upon the property, in

in 107 Fed. 169, 46 C. C. A. 222]. order to complete the worK.
25. Sturges v. Knapp, 31 Vt. 1. 3S. Sturges r. Knapp, 31 Vt. 1.

26. Sturges v. Knapp, 31 Vt. 1. And see 33. First Nat. F. Ins. Co. v. Salisbury, 130

infra, VIII, A, 7, f, (vm). Mass. 303.

27. Florida v. Anderson, 91 U. S. 667, 23 34. First Nat. F. Ins. Co. v. Salisbury, 130

L. ed. 290. Mass. 303.

28. Sturges i\ Knapp, 31 Vt. 1. See U. S. Where money applicable to the payment of

Trust Co. V. Wabash Western R. Co., 150 bonds comes into the hands of the trustees,

U. S. 287, 14 S. Ct. 86, 37 L. ed. 1085. each bondholder becomes immediately entitled

29. Seney r. Wabash Western R. Co., 150 to the share of the money applicable to his

U. S. 310, 14 S. Ct. 94, 37 L. ed. 1092; U. S. bond, and can immediately recover the same.

Trust Co. V. Wabash Western R. Co., 150 Dwight v. Smith, 13 Fed. 50.

U. S. 287, 14 S. Ct. 86, 37 L. ed. 1085. 35. Little Rock, etc., R. Co. v. Huntington,
Notice.— Trustees of a railroad mortgage 120 U. S. 160, 7 S. Ct. 517, 30 L. ed. 591;

of a leased line who are parties to a bill Frishmuth r. Farmers' L. & T. Co., 95 Fed. 5.

under which a, receiver is appointed for the 36. Johnston v. Riddle, 70 Ala. 219.

lessee company are bound to take notice of 37. Johnston v. Riddle, 70 Ala. 219; U. S.

all orders to the receiver affecting their in- Trust Co. r. Wabash Western R. Co., 150

terests and if they deem such orders injurious V. S. 287, 14 S. Ct. 86, 37 L. ed. 1085, holding

should at once ask the court to cancel or that, where the mortgagees demand immedl-

modify the same. U. S. Trust Co. v. Wabash ate possession and the court without their as-

Western R. Co., 150 U. S. 287, 14 S. Ct. 86, sent makes an order for surrendering to them

37 L. ed. 1085. after thirty days, they are equitably entitled

30. See infra, VIII, A, 7, f, (ix). to rentals for that period; but if on the other
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possession of such party; ^^ and in the absence of a claim by notice, he obtains

no lien on such rents, income, or profits, by the mere filing of his bill, or even by
the service of a summons on defendants.^' To secure this right or lien, he
must procure the appointment of a receiver by the court; *" and until notice is

given by taking possession or otherwise, or a receiver is duly appointed, the

mortgagor is entitled to continue his enjoyment of the rents, he being regarded,

in equity, as the real and true owner of the property as against everybody except-

ing only the mortgagee.*^ A trustee cannot waive defaults and release the mort-
gagor company from its obhgations to the bondholders,*^ nor has he power to

change or impair any legal right of the bondholders.^^ Before an actual foreclosure

of the mortgage the trustees are the only responsible parties in regard to the

management of the property;" and they cannot be relieved from this responsi-

bility except by a decree of a court of chancery.^" After foreclosure, although

the contingent intere~fets are mostly cut off and the number and character of the

ultimate cestuis que trustent very much changed, the duties of the trustees and
the necessity of their continuing to act remain much the same.*° A trustee can-

not delegate the performance of his duties to another; " nor can any one but the

trustee enforce the covenants and conditions of the mortgage,** or take proper

measures to protect the interests of bondholders in respect to matters not pro-

vided for by the terms of the instrument.*^ Where a bondholder has a statutory

lien on a railroad he cannot avail himseff of it directly as he could if it were a
mortgage given to secure the bonds alone, but he must induce the trustees to act

in the mode pointed out by statute.^"

(iv) Representation of Mortgagor, Bondholders, and Other
Beneficiaries. While a trustee is selected by the mortgagor and represents it,^"-

he also represents those who may become the holders of the bonds and is bound to

act in good faith and exercise reasonable care and prudence for the protection of
their interests,^^ and must not be guilty of any acts of fraud or collusion, ^^ or

hand an order is entered by consent giving
them possession at the end of thirty days,
they are not entitled to rentals for the inter-
vening time.

Money voluntarily deposited to the credit
of the trustee for the payment of coupons
cannot be claimed by him, where he has not
taken possession or run the road, or taken
any action against the company by virtue of
the trust deed. Coe v. Beckwith, 31 Barb.
(N. Y.) 339, 10 Abb. Pr. 296. But if the
company runs the road and deposits money
from the income to the credit of the trustee,

upon the same trusts' as those specified by
the mortgage, he by that act acquires a title

thereto. Coe v. Beckwith, supra. Authority
for such deposits by the directors may be pre-
sumed, as it would be a breach of duty for

them to make such deposits without author-
ity. Coe V. Beckwith, supra.

38. U. S. Trust Co. v. Wabash Western E.
Co., 150 U. S. 287, 14 S. Ct. 86, 37 L. ed.

1085.
39. Johnston v. Riddle, 70 Ala. 219.
40. Johnston v. Riddle, 70 Ala. 219.

41. Johnston v. Riddle, 70 Ala. 219.
42. Hollister v. Stewart, 111 N. Y. 644, 19

N. E. 782.

43. Hollister v. Stewart, 111 N. Y. 644, 19
N. B. 782.

44. Sturges v. Knapp, 31 Vt. 1.

45. Sturges v. Knapp, 31 Vt. 1.

46. Sturges v. Knapp, 31 Vt. 1.

47. Merrill v. Farmers' L. & T. Co., 24 Hun
(N. Y. ) 297, holding that a trustee is liable

for damages sustained by reason of his having
permitted a majority of the bondholders to in-

stitute and carry on foreclosure proceedings
without his personal supervision and control.

48. Frishmuth v. Farmers' L. & T. Co., 95
Fed. 5 [.affirmed in 107 Fed. 169, 46 C. C. A.
222].
49. Frishmuth v. Farmers' L. & T. Co., 95

Fed. 5 [affirmed in 107 Fed. 169, 46 C. C. A.
222].

50. Florida v. Anderson, 91 U. S. 667, 23
L. ed. 290.

51. Frishmuth v. Farmers' L. & T. Co., 95
Fed. 5 [affirmed in 107 Fed. 169, 46 C. C. A.
2221

.

52. First Nat. F. Ins. Co. v. Salisbury, 130
Mass. 303; Loeb v. Chur, 3 Sllv. Sup. {N. Y.)
147, 6 N. Y. Suppl. 296 [affirmed in 125 N. Y.
726, 27 N. E. 756] (holding that since the
interest which he represents is the interest of
the mortgagee and it is only this which he is

under any legal liability to protect, the gen-
eral creditors of the railroad company cannot
complain that the trustee improperly gives a
release of errors in a decree adjudicating that
the rights of the company have become vested
in another corporation) ; Frishmuth v. Farm-
ers' L. & T. Co., 95 Fed. 5 [affirmed in 107
Fed. 169, 46 C. C. A. 222] ; Bound v. South
Carolina R. Co., 50 Fed. 853.

53. Bound v. South Carolina R. Co., 50
Fed. 853; London Credit Co. v. Arkansas
Cent. R. Co., 15 Fed. 46, 5 McCrary 23; Cot-

tam V. Eastern Counties R. Co., 1 Johns. & H.
243, 30 L. J. Ch. 217, 6 Jur. N. S. 1367, 3
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of self-interest prejudicial to the interests of the bondholders; " otherwise he is

liable to the bondholders for any breach of duty as trustee he may commit.^'*

And conversely the bondholders or beneficiaries are bound by all acts done in

good faith by such trustee on their behalf.^" So a trustee's duty to the bond-
holders is to them severally and he is not at liberty to follow the advice or wishes
of the majority unless specially authorized.^' He has no right, as against and
"without the consent of a bondholder in the absence of provisions in the mortgage
authorizing it, to waive and condone defaults in the payment of principal or

interest on the bonds,^^ or to assent to and recognize a new mortgage given priority

over the mortgage securing such bondholder.^' And if, upon the request of bond-
holders, a trustee in any case refuses or neglects to act, whatever rights as against

1. T. Eep. N. S. 465, 9 Wkly. Rep. 49, 70
Eng. Reprint 737, holding that the poaaession
by one of three trustees of railroad deben-
tures gives him no implied authority to deal
with them, and a transfer of such bonds by
forging his co-trustees' signatures is void.

54. Farmers' L. & T. Co. v. Northern Pac.
R. Co., 66 Fed. 169 (holding that the rule

that courts are to deal with bondholders only
through their trustees does not apply where
it appears that the trustees are in a position

prejudicial to the interests of the bondhold-
ers) ; Bound v. South Carolina R. Co., 50 Fed.

853. And see in^ra, VIII, A, 7, f, (xi).

55. Rhinelander v. Farmers' L. & T. Co.,

172 N. Y. 519, 65 N. E. 499 {.affirm-

ing 58 N. Y. App. Biv. 473, 619, 69
N. Y. Suppl. 437, 1144] (holding that where
a trustee fails to carry out the provisions of

the mortgage as to the issuing of bonds and
paying out the proceeds thereof, it is a
breach of his duty as trustee rendering him
liable to the bondholders) ; Riker v. Alsop,

27 Fed. 251 [reversed on other grounds in

155 U. S. 448, 15 S. Ct. 162, 39 L. ed. 218].

Defending suit.— A trustee cannot be held

liable to bondholders because of his failure

to defend a suit for the forfeiture of a land
grant to which the company would have
been entitled on making a certain payment,
-where it is not shown that there was any
defense, or that the rights of the company
Tiad not been previously lost without fault

of the trustee. Frishmuth v. Farmers' L.

& T. Co., 107 Fed. 169, 46 C. C. A. 222 laf-

firming 95 Fed. 5].

Where under a plan to reorganize a rail-

road trustees are appointed to whom the

bondholders are to surrender one third of

their bonds and receive stock in lieu thereof,

and the trustees are to> hold the surrendered

bonds for the benefit of all who concurred in

the plan; and some non-concurring bondhold-

ers afterward institute suit to sell the road,

and the trustees buy it in and convey it to

a newly organized corporation without pre-

serving and recognizing a paramount lien in

the holders for two thirds of their bonds

not surrendered, the trustees are personally

liable to the bondholders for the amount of

such bonds. Riker P. Alsop, 27 Fed. 251

[reversed on the facts in 155 U. S. 448, 15

;S. Ct. 162, 39 L. ed. 218].

Where at the time the mortgage is made
-the railroad company is without substantial

_property aside from its franchises and the
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security is practically to be created by the
use of the proceeds of the bonds which ought
to be issued by the trustee, the proceeds to

be used for specified purposes, and the com-
pany fails to comply with the requirements
of the mortgage, diverting the proceeds of

bonds received, a further issuance of bonds
to it without taking measures to see that they
are properly applied is a breach of the trust
for which the trustee can be held liable by
the bondholders. Frishmuth v. Farmers' L.

& T. Co., 95 Fed. 5 [affirmed in 107 Fed. 169,

46 C. C. A. 222].
A trustee who becomes such subsequent to

certain acts done by other trustees and joins

in subsequent acts belonging to the same
transaction, without inquiring whether they
would prejudice the rights of the bondhold-
ers or other beneficiaries, is liable with the

original trustees for losses occasioned thereby.

Riker v. Alsop, 27 Fed. -251 [reversed on the

facts in 155 U. S. 448, 15 S. Ct. 162, 39 L. ed.

218].
56. London Credit Co. v. Arkansas Cent.

R. Co., 15 Fed. 46, 5 MeCrary 23.

The assent of trustees to the acquisition of

a lien superior to their mortgage is binding
on the bondholders. Pierce v. Emery, 32

N. H. 484.

Notice to the trustees of the existence of

rights or encumbrances on the mortgaged
property is notice to the bondholders (Haven
V. Emery, 33 N. H. 66; Miller v. Rutland,
etc., R. Co., 36 Vt. 452) ; and it makes no
diiference that the bonds are negotiable (Mil-

ler V. Rutland, etc., R. Co., supra).
In legal proceedings affecting the trust to

which the bondholders are not actual par-

ties, the trustee represents the bondholders,

and whatever binds him, if he acta in good
faith, binds them. Shaw r. Little Rock, etc.,

R. Co., 100 U. S. 605, 25 L. ed. 757. And see

Rochester Trvist, etc., Co. v. Oneonta, etc.,

R. Co., 122 N. Y. App. Div. 193, 107 N. Y.

Suppl. 237.

57. HoUister v. Stewart, 111 N. Y. 644, 19

N. E. 782; Toler v. East Tennessee, etc., R.

Co., 67 Fed. 168, holding that the trustee is

bound to exercise his judgment and discre-

tion in the interest of all the bondholders

and not in behalf of the majority bondholders
alone.

58. Hollister v. Stewart, 111 N. Y. 644, 19

N. E. 782.

59. Hollister v. Stewart, 111 N. Y. 644, 19

N. E. 782.
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the mortgagor are vested in the trustee inure to the benefit of the bondholders
and are enforceable by them."" But where, although the trustees have been
guilty of a breach of trust, there is some excuse for their acts, they will be held

hable only as trustees and not personally."'

(v) &AhE OF Property. A trustee may sell the railroad or other trust

property where empowered by the mortgage to do so, provided he sells in the

maimer prescribed thereby; "^ but in the absence of such power contained in the

mortgage, the trustee may sell only upon authority from the court, "^ and if he sells

without making appUcation for such authority, it is a breach of trust which renders

him personally liable for any damage to the bondholders occasioned thereby; "*

and even where the power to sell upon a certain contingency is contained in the

mortgage, the execution of such trust may be controlled by a court of equity at

the suit of cestuis qui trustent.^ Where a trustee is empowered to sell on such

terms and conditions as he may deem best, he has power to warrant title to the

property sold."" Where the sale is made by trustees and the company partici-

pates in the sale, it is estopped to deny the authority of the trustees to execute

the deed conveying the land in question."' But where trustees holding the title

to lands for the benefit of a railroad company convey a certain part of the tame
for their own personal benefit, such conveyance is voidable as against the rail-

road company,"' although it is valid as to one claiming by title adverse to that

held by the railroad company.""
(vi) Lease of Property. After a breach of conditions in the mortgage,

the trustees may, in the exercise of their discretion for the best interests of all

parties in interest, lease the road,™ upon such terms and conditions as the trustees

may deem best.'' Such lease may be executed by a trustee even after foreclos-

ure," particularly where the bondholders are in an unorganized state. '^ Before

condition broken the mortgagor, if permitted to remain in possession and con-
trol of the property, may execute a lease thereof; '* but this authority terminates

upon the breach of the conditions of the mortgage,'^ and the trustees cannot by
oral assent confirm a lease executed by the mortgagor thereafter.'"

60. O'Beirne v. Allegheny, etc., E. Co., 151 70. Sturgea i;. Knapp, 31 Vt. 1, holding
N. Y. 372, 45 N. E. 873 [affirming 80 Hun that where the trustees have no rolling stock
670, 30 N. Y. Suppl. 588]. and equipment and no means of purchasing
On refusal of a trustee to sue for specific any, they cannot be required to attempt

performance of an agreement made by the to operate the road on their own account,
mortgagor company, a mortgage bondholder except as a matter of strict necessity and
may maintain such an action against the practicability, and that under such circum-
mortgagor company on behalf of himself and stances they act judicially In leasing the
other bondholders similarly situated, before road.
default in the bonds. O'Beirne v. Allegheny, Informality in the terms of the lease or
etc., R. Co., 151 N. Y. 372, 45 N. E. 873 unreasonableness in its provisions is not
[affirming 80 Hun 570, 30 N. Y. Suppl. 588]. ground for avoiding the lease by the lessors
61. Hollister t. Stewart, 111 N. Y. 644, 19 or those they represent, unless the contract

N. E. 782. is ultra vires. Sturges v. Knapp, 31 Vt. 1.

62. See Dubuque, etc., R. Co. v. Pierson, 70 That the trustees discuss and agree upon
Fed. 303, 17 C. C. A. 401. a lease does not make a binding lease, nor

63. James v. Cowing, 17 Hun (N. Y.) 256 estop one of their number from denying such
[reversed on other grounds in 82 N. Y. 449]. lease. Pond v. Vermont Valley R. Co., 19
64. James v. Cowing, 17 Hun (N. Y.) 256 Fed. Cas. No. 11,264.

[reversed on other grounds in 82 N. Y. 449]. Sights of bondholders under a lease pro-
65. Youngman v. Ehnira, etc., R. Co., 65 vidlng for the payment of net earnings to

Pa. St. 278, holding also that the court's de- them cannot be defeated by the failure of
cislon as to its jurisdiction cannot be im- the lessor to pay the sums due from it to
peached collaterally. the lessee under the contract. Schmidtz v.

66. Dubuque, etc., R. Co. v. Pierson, 70 Louisville, etc., R. Co., 101 Ky. 441, 41 S. W.
Fed. 303, 17 C. C. A. 401. 1015, 19 Ky. L. Rep. 666, 38 L. R. A. 809.

67. Wood V. Dubuque, etc., R. Co., 28 Fed. 71. Sturges v. Knapp, 31 Vt. 1.

910. ' 72. Sturges v. Knapp, 31 Vt. 1.

68. Miller v. Iowa Land Co., 56 Iowa 374, 73. Sturges v. Knapp, 31 Vt. 1.

9 N. W. 316. 74. Haven v. Adams, 4 Allen (Mass.) 80.
69. Miller v. Iowa Land Co., 56 Iowa 374, 75. Haven v. Adams, 4 Allen (Mass.) 80.

9 N. W. 318. 76. Haven v. Adams, 4 Allen (Mass.) 80.

[33] [VIII, A, 7, f, (VI)]
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(vii) Power to Bid in Property. Trustees may be empowered to bid

in the property at the request of the majority of the bondholders at a foreclos-

ure sale ; '' or this power may be given to them by an order of the court upon
such terms as the order prescribes ;

^' and if necessary to protect the interests

of the bondholders it may be the duty of the trustees to bid in the property
in default of bidders, independent of an order and decree authorizing them to

do so.'"

(viii) Possession and Operation of Road^— (a) In General. Under
a morfgage reserving the sole and exclusive management and control of the

property to the mortgagor until default, the right of possession until such default

is in the mortgagor.*' A railroad mortgage, however, usually provides that the

mortgage trustee shall take possession upon default in the payment of principal

or interest,'^ and upon compliance with such requirements as the mortgage may
provide.*^ Under such a mortgage the mortgagor company is usually entitled

to remain in possession and operation of the road until default,'* and where the

trustee has obtained possession on default and the railroad company has paid all

past due instalments and is in a condition to meet future instalments, it may be

entitled to a return of the possession of the property ;

''^ although it has been held

that in the absence of a stipulation in a mortgage giving the mortgagor company
the right to possession until default, the mortgagee or trustee has the right to take

possession at any time; '" and in case of a manifest purpose on the part of the

mortgagor to waste or destroy the property, or not to apply the income to pay-

77. See James o. Cowing, 82 X. Y. 449 [.re-

versing 17 Hun 256].

78. James v. Cowing, 82 N. Y. 449 [re-

versing 17 Hun 256].
Where the order merely fixes tne minimum

at which the trustee may allow others to

buy, he may in his discretion bid a larger

sum. James v. Cowing, 82 N. Y. 449 [re-

versing 17 Hun 256].
79. Rogers v. Wheeler, 2 Lans. (N. Y.) 486

[affirmed in 43 N. Y. 598], holding that the

trustees for mortgage bondholders of a rail-

road company are bound to bid in the prop-

erty if necessary to protect the interests of

their cestuis que trustent, independently of

a decree of foreclosure and sale under the

mortgage authorizing them in default of bid-

ders to purchase the mortgaged property as

proceeds to operate the road and receive the

income thereof.

80. Possession and use of property under
mortgages generally see Moktgages, 27 Cyc.

1234 et seq.

81. First Nat. F. In-i. Co. v. Salisbury, 130
Mass. 303; Southern Pac. R. Co. v. Doyle,

11 Fed. 253, 8 Sawy. 60.

A mortgagor retaining possession is pre-

sumed to be the mortgagee's agent in operat-

ing the road. Watts v. Sweeney, 127 Ind.

116, 26 N. E. 680, 22 Am. St. Rep. 615.

83. Macon, etc., R. Co. v. Georgia R. Co.,

63 Ga. 103; First Nat. F. Ins. Co. v. Salis-

bury, 130 Mass. 303 (holding that, although
the mortgage provides that until default the
mortgagor company shall remain in posses-

sion and that on default and on request of

one half in amount c.f the holders of the
bonds the trustee shall sell the property
and apply the proceeds upon the payment
of the bonds, on default the trustees have
the power to foreclose and take possession

of the property, although not requested so to
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do by one half in amount of the bondhold-

ers) ; Shaw v. Norfolk County R. Co., 5 Gray
(Mass.) 162; Seibert t:. Minneapolis, etc.,

R. Co., 52 Minn. 246, 53 N. W. 1151; In re

New Paltz, etc., R. Co., 26 Misc. {N. Y.)

324, 56 N. Y. Suppl. 1060, holding that the

trustee is entitled to take possession and op-

erate the road, as against a permanent re-

ceiver appointed in proceedings to dissolve

the company.
A mortgage which gives the trustees power

to take possession of the road and use it in

certain contingencies, and, at their discretion,

on certain conditions, to sell it, contemplates
that they may do the former only, or both

The trustees need not confine themselves to

either measure, but they may first enter and
then sell the road, using the road for the pur-

poses of the trust until a sale is eflfeeted.

Macon, etc., R. Co. ';. Georgia R. Co., 63 6a.
103.

83. Union Trust Co. v. Missouri, etc., R.

Co., 26 Fed. 485, holding ,that under the
particular mortgage the trustee could not

hold possession of the road unless the bond-
holders had either exercised their option in

declaring the principal sum due and pay-

able, or had demanded the foreclosure of

the mortgage.
84. See Union Trust Co. v. Missouri, etc.,

R. Co., 26 Fed. 485.

85. Union Trust Co. v. Missouri, etc., R.

Co., 26 Fed. 485.

A surrender of possession of the road to

the railroad company may be ordered where
the principal does not accrue for many years,

and past-due instalments of interest havp
been tendered and paid to the trustee in

possession. Union Trust Co. v. Missouri, etc.,

R. Co., 26 Fed. 485.

86. First Nat. F. Ins. Co. v. Salisbury, 130
Mass. 303.
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ment of interest, to the injury of the bondholders, it is his duty to enter and take

possession of the property, and manage it for the security of the cestuis que trustent.^''

Trustees in possession have sufHcient power in the nature of a franchise to enable

them to discharge the duties which the pubhc have a right to demand in keeping

in repair and operating the road; '* and for this purpose they may use their own
proper names or adopt any other name they may choose, and are not bound to

do business in the name of the company to whose rights they have succeeded; *'

or they may appoint an agent to manage the road without personally going upon
the premises themselves.'" But the trustees' power to take possession must be
exerted upon all the property mortgaged. '' A trustee in possession under author-

ity of the mortgage is the company's agent in the management of the road and
it is liable to third persons for his acts.'^ Trustees who purchase at a foreclosure

sale and operate the road under a decree authorizing them to do so are liable as

common carriers for goods received by them while thus operating the road,"^

and they are not in possession of the property as receivers, and arc not reUeved
from liability on the ground that they stood in that relation to the court, since

they are accountable, not to the court, but to the bondholders; °* nor are they
released from their hability as common carriers by a conveyance of the property
to a new company organized in obedience to a decree of court, where the act or

contract as common carrier was done or entered into before the transfer took
place. "^ The trustees' right to possession upon default under a mortgage giving

them such right is superior to that of a contractor who claims possession under
a contract with the raUroad company, and who holds bonds secured by the mort-
gage."" Under a statute gi"ving the state a lien for aid granted, certaia state

officers may take possession and operate the road upon default. "' Since the
legal title of the trustees to the property of the railroad company is only for the

87. First Xat. F. Ins. Co. v. Salisbury, 130
Mass. 303.

88. Palmer v. Forbes, 23 111. 301; Jones v.

Seligman, 81 N. Y. 190 laffirming 16 Hun
230], holding that the trustees under a mort-
gage operating a railroad are liable to a
landowner for a neglect to maintain fences
and farm crossings, and that he may enforce

performance of such duty without resort to

an action for damages given by Laws (1854),
c. 285, § 8.

89. Palmer v. Forbes, 23 111. 301.

90. Palmer v. Forbes, 23 111. 301; Rice v.

St. Paul, etc., K. Co., 24 Minn. 464, holding
that where an article of a railroad mortgage
authorizes trustees on default to take pos-

session, hold, and use the road, operating the
same by their superintendents, managers, re-

ceivers, or servants or other attorney or

agents, the receiver meant is one of the
trustees and not a technical receiver to be

appointed by the court.

91. Coe V. Peacock, 14 Ohio St. 197.

92. Rio Grande R. Co. v. Cross, r, Tex. Civ.

App. 454, 23 S. W. 529, 1004, holding that the

company is liable for goods lost in transitu

over the road during the trustee's manage-
ment.

93. Barter v. Wheeler, 49 N. H. 9, 6 Am.
Rep. 434; Rogers l\ Wheeler, 43 N. Y. 598
[afp/rming 2 Lans. 486],
94. Rogers v. Wheeler, 43 N. Y. 598 [a/-

firming 2 Lans. 486].
95. Rogers v. Wheeler, 43 N. Y. 598 [af-

firming 2 Lans. 486].
96. Allen v. Dallas, etc., R. Co., 1 Fed. Cas.

No. 221, 3 Woods 316.

97. Hand c. Savannah, etc., R. Co., 8 S. C.
207.

The words " income and revenue " in a
statute providing that in case of default by
the railroad company on the bonds, the state
may take possession of the income and rev-
enues of the company, necessarily embrace
the earnings of the road. Tompkins v. Little
Rock, etc., R. Co., 15 Fed. 6.

Under S. C. Act (1869), § 5, proceedings by
a controller-general to take possession of the
road are not barred by a decree of the circuit
court transferring the possession of the road
to the receiver and the advisory board, to
be operated for the benefit of the creditors
and stock-holders of the road. Hand v. Sa-
vannah, etc., R. Co., 8 S. C. 207. The au-
thority conferred upon the controller-general
by such act is not in conflict with the rights
of the creditors of the road, nor does it im-
pair the obligation of the contract between
the state and the holders of the bonds is-

sued by the corporation and guaranteed by
the state under the act of 1856. Hand v.

Savannah, etc., R. Co., supra. Nor is the
act of 1869, authorizing the controller-gen-

eral on a certain contingency to take posses-
sion of the Savannah & Charleston railroad,

repealed by the act of 1871, directing pro-

ceedings for the foreclosure to be taken
against all railroad companies which had
failed to pay the interest due upon the bonds
of the companies guaranteed by the state.

Hand v. Savannah, etc., R. Co., supra. Nor
does such act in authorizing and directing

the controller-general to take possession of

the road on the company's becoming insol-
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purpose of executing the trusts, and a court of equity has like power of execution,

where such court has obtained possession of the mortgaged property it will not
surrender it, unless it is apparent that the trustees can better execute the trust

in justice to all parties.'^

(b) Contracts. Trustees in possession of and operating a railroad are liable

upon the contracts of operatives employed upon the road to the same extent as

the corporation would have been had it continued in possession. °" But a trustee

entering into possession and operating the road is not bound by contracts made
by the mortgagor while in possession under the mortgage,^ unless such contracts

were expressly authorized by the mortgage.^
(ix) Compensation and Expenses. Trustees are entitled to reim-

bursement for all expenses reasonably and necessarily incurred in the execution

of the trust,' such as reasonable covuisel fees and costs expended in prosecuting

and defending proper proceedings to protect the trust property,^ and are entitled

to reasonable compensation for their services,^ including compensation for services

rendered, and fees and costs in foreclosure proceedings," provided such services

or expenditures are within the Hne of the duties imposed upon them by the instru-

ment creating the trust.'' If the trustee is appointed upon a specilBc compensa-
tion and after he has rendered services is discharged, he is entitled to the com-
pensation agreed upon.^ Where the mortgagor railroad company in the trust

deed reserves the right to sell the land and pay the proceeds of the sales thereof

vent and failing to pay the guaranteed bonds
authorize the performance of an act which
could only be performed through the instru-
mentality of the judicial department of the
state. Hand v. Savannah, etc., R. Co.,

supra.

98. Illinois Cent. E. Co. v. Mississippi
Cent. R. Co., 12 Fed. Cas. No. 7,008.

99. Sprague v. Smith, 29 Vt. 421, 70 Am.
Dec. 424.

1. Ellis V. Boston, etc., R. Co., 107 Mass. 1.

2. Ellis V. Boston, etc., R. Co., 107 Mass. 1.

3. Ellis V. Boston, etc., R. Co., 107 Mass. 1

;

Central Trust Co. v. Wabash, etc., R. Co., 36
Fed. 622.

4. Louisville, etc., R. Co. v. Schmidt, 107
S. W. 745, 33 Ky. L. Rep. 346 ; Central Trust
Co. V. Wabash, etc., R. Co., 36 Fed. C22.
Where a suit by a trustee is unnecessary,

he should not be allowed counsel fees there-

for. Bound V. South Carolina R. Co., 62
Fed. 636.

5. Palmer v. Forbes, 23 111. 301; Gihnan r.

Des Moines Valley R. Co., 41 Iowa 22 (hold-

ing trustees entitled to two per cent on the
par value of bonds received in exchange for

land sold by them) ; Ellis v. Boston, etc., R.
Co., 107 Mass. 1 ; Bound v. South Carolina
R. Co., 62 Fed. 536 (holding trustee not en-

titled to compensation for services rendered
in unnecessary suit) ; Easton v. Houston,
etc., R. Co., 40 Fed. 189 (holding that in

foreclosure proceedings the allowance of five

hundred dollars was ample compensation for

the services of a trustee of the mortgage of

which there was only one bond of five hun-
dred dollars outstanding, the balance of the

issue of one' million five hundred thousand
dollars being deposited with a trust company,
his services in the litigation being merely
nominal and going no further than the use

of his name) ; Central Trust Co. v. Wabash,
etc., R. Co., 36 Fed. 622; Dow v. Memphis,
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etc., E. Co., 32 Fed. 185, 23 Blatchf. 84
(trustee held entitled only to one per cent
compensation allowed by N. Y. Rev. St. p. 2,

u. 6, tit. 3, art. 3, § 58).
A trustee of a senior divisional mortgage

who is made party defendant to a bill to
foreclose a junior general mortgage is en-

titled to be reimbursed out of the proceeds
of sale, for his services and for counsel fees

in the proceedings, although he has filed a
bill in another court to foreclose the di-

visional mortgage and procured the appoint-
ment of a separate receiver for that division.

Central Trust Co. v. Wabash, etc., R. Co., 36
Fed. 622.

Where in foreclosure proceedings on a sec-

ond railroad mortgage the lien of the first

mortgage is not questioned, the sole duty of

the trustee under the first mortgage is to

see that the amount due thereunder is de-

termined and a decree made conserving the

interests of the bondholders and for anything
further.he is not -entitled to compensation or

counsel fees. Bound v. South Carolina R.

Co., 62 Fed. 536.

6. Phinizy v. Augusta, etc., R. Co., 98 Fed.

776 ; Mercantile Trust Co. v. Missouri, etc.,

R. Co., 41 Fed. 8, where the mortgage makes
provision for such expenses.
The aUowance to trustees for their services

in relation to a foreclosure will be propor-

tioned to the amount of service actually re-

quired and rendered; and where they do not

take possession of the property, and no duties

are required of them in its administration

or in the distribution of the proceeds, a

comparatively small allowance will be made
them. Phinizy v. Augusta, etc., R. Co., 98

Fed. 776.

7. Tracy v. Gravios R. Co., 13 Mo. App.
295 [affirmed in 84 Mo. 210].

8. Maury v. Chesapeake, etc., E. Co., 27

Gratt. (Va.) 698.
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to the trustees after deducting expenses incurred in executing the trust, it may
retain the proper amount for expenses in making the sales and may also pay the

taxes out of tlie proceeds thereof."

(x) Individual Interest in Transactions. Where everything is

honestly done by the trustee and the rights of others have not been prejudiced

to his advantage the mere fact of interest on his part in the transaction is not
sufficient to justify the court in withholding a confirmation of his acts.'" But
the trustee should not acquire adverse interests, or put himself in a position or

relation which is antagonistic or hostile to the interests of the bondholders."
Thus where he holds the legal title to the trust property for the benefit of its

bondholders, he cannot speculate with the trust property." He cannot purchase
an outstanding title and hold it for his own use " even though such title is acquired

by purchase at a judicial sale,'* or is superior to the one conveyed to him in trust.'^

Nor can a trustee who has acquired such outstanding title require the company
in an action of ejectment to refund to him the amount paid for such title.'' The
mere fact that some of the trustees were holders of bonds secured by their trust

is not sufficient to make them incompetent to consent to a decree of foreclosure

embodying a plan of reorganization."

(xi) Actions, Remedies, and Proceedings By or Against Mort-
gagees and Trustees— (a) In General — (1) Against Trustees. If the
trustees fail to perform their duties, either through wilfulness, indifference, or

error of judgment, the bondholders or other beneficiaries who are aggrieved by
their conduct may obtain rehef in equity,'' as by a bill to compel the trustee

to take possession and manage the mortgaged property," or to compel them to

9. Nickerson v. Atchison, etc., R. Co., 17
Fed. 408, 3 McCrary 455.

10. Shaw V. Little Rock, etc., R. Co., 100
U. S. 605, 25 L. ed. 757.

11. Baker v. Springfield, etc., R. Co., 86
Mo. 75.

12. Baker
Mo. 75.

13. Baker v. Springfield, etc

Springfield, etc., R. Co.,

86

R. Co.,

Mo. 75.

14. Baker v. Springfield, etc., R. Co.
Mo. 75.

15. Baker v. Springfield, etc., R. Co.
Mo. 75.

16. Baker v. Springfield, etc., R. Co.,

Mo. 75.

17. Shaw V. Little Rock, etc., R. Co., 100
U. S. 605, 25 L. ed. 757.

18. First Nat. F. Ins. Co. v. Salisbury, 130
Mass. 303; Florida ;;. Anderson, 91 U. S.

667, 23 L. ed. 290.

A bill praying that the trustees be com-
pelled to record a mortgage and that such
mortgage be declared a prior lien over other

mortgages should be denied, where the evi-

dence does not establish satisfactorily the

organization of the railroad company at the

time of the issuance of the bonds, or the exist-

ence of the mortgage securing the same.
Riggs V. Pennsylvania, etc., R. Co., 16 Fed.
804.

A suit against trustees for negligent admin-
istration of their trust must be brought on
behalf of all the bondholders similarly situ-

ated and who may choose to come in, and
cannot be maintained by individual bond-
holders on their own behalf. Frishmuth v.

Farmers' L. & T. Co., 95 Fed. 5.

The mortgagor is not a necessary party to

a suit by bondholders against the trustee for

negligent administration of his trust. Frish-
muth V. Farmers' L. & T. Co., 95 Fed. 5.

19. First Nat. F. Ins. Co. v. Salisbury, 130
Mass. 303, holding that a bill brought by less

than one sixth in amount of the holders of

the bonds secured by a railroad mortgage,
against the trustees tliereunder, to compel
them to take possession, and which alleges

a default in the payment of interest, and
that the corporation had signified a purpose
not to pay interest unless the holders of the
bonds would take a rate less than that speci-

fied, and that its net income was insufficient

to enable it to pay interest, and that it was
applying the income to unsecured debts, and
that there was danger that if this course
continued the property would be inadequate
security for the payment of the mortgage,
is sufficient on demurrer.

Defenses.— It is no defense to a bill by the
holders of first mortgage bonds to compel
the trustees named tlierein to take posses-
sion of the mortgaged j'roperty after the com-
pany's default, that litigation may be neces-

sary to ascertain what property is covered
by the mortgage, or that a great burden and
personal liability for injuries done and debts
subsequently incurred will thereby be im-
posed upon such trustees. First Nat. F. Ins.

Co. V. Salisbury, 130 Mass. 303.

Parties.— In a suit by part of the holders
of first mortgage bonds against trustees to

compel them to take possession of the mort-
gaged property, other holders of bonds of
the same issue will be allowed to come in as
plaintiffs; but subsequent mortgage bond-
holders are not necessary parties, where the
trustees are the same under both mortgages.
First Nat. F. Ins. Co. r. Salisbury, 130 Mass.
303.
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properly apply moneys received as trustees;^" or the bondholders may compel
them to act by mandamus.^' Where the trustees abandon their trust or have
been remiss in their duty, the bondholders or other benefic'aries may also take
proper steps in equity to have t' em removed and new trustees appointed; *-

and may sue such trustees for damages sustained by reason of their misconduct.^^

A petition seeking to hold a trustee of a railroad liable to pay a judgment received

against the company is defective where it does not allege what moneys of the.

company had come into the hands of the trustee.^

(2) By Tbustees. At common law if the mortgagor company makes default*^

in payment, the mortgagee or trustee being entitled to the possession of the mort-
gaged property may maintain ejectment therefor.^^ While a court of equity

will not take possession and operate a railroad at the instance of a trustee or

mortgagee except by an action to foreclose the mortgage,^" yet the trustee being

entitled on default to take possession under the terms of the mortgage,^' if pre-

vented from doing so may, without bringing an action to foreclose, apply to a

court of equity to be put into possession,^* the proper remedy in such case being

a bill for the specific enforcement of the mortgagee's or trustee's rights.^^ When
questions of difficulty arise, the trustee may also apply to a court of equity for

instructions in the execution of his trust.™ A trustee may sue for the specific

performance of a contract leasing the road, for the benefit of bondholders,^' or

to compel the execution of a conveyance to the railroad company, under a con-

tract of sale.^ So after condition broken the trustee may maintain an action

20. Dwight V. Smith, 13 Fed. 50, holding
that where there hag accrued a large amount
of money applicable and not applied on the
bonds after satisfying prior liens, the bond-
holders are entitled to relief against those
having the money.

21. Florida v. Anderson, 91 U. S. 667, 23
L. ed. 290.

22. Stevens v. Eldridge, 23 Fed. Cas. No.
13,396, 4 Cliflf. 348.

23. James v. Cowing, 17 Hun (N. Y.) 256
\reverseil on other grounds in 82 N. Y. 449].
The measure of damages to a bondholder

who has sued a trustee for misconduct in

improperly selling corporate property is the

value of his proportionate part of the prop-

erty thus wrongfully sold. James v. Cow-
ing, 82 N". Y. 449 {reversing 17 Hun 256].

24. Nicholson i. Louisville, etc., R. Co., 55
Ind. 504.

25. Dow V. Memphis, etc., E. Co., 20 Fed.
260; Gait v. Erie, etc., R. Co., 19 U. C. C. P.

357.

26. Seibert v. Minneapolis, etc., E,. Co., 52
Minn. 246, 53 N. W. 1151.

27. See supra, VIII, A, 7, f, (viii).

28. Seibert v. Minneapolis, etc., R. Co., 52
Minn. 246, 53 N. W. 1151.

29. Shepley v. Atlantic, etc., R. Co., 55 Me.
395 (holding that if the mortgage was a
valid one, a court of equity has jurisdiction

to decree specific performance of a stipula-

tion in the mortgage authorizing the trustees

to take possession of the mortgaged property
for the non-payment of the bonds) ; Dow v.

Memphis, etc., R. Co., 20 Fed. 260 (holding

that where a railroad mortgage embraces a
road, rolling stock, and other personal prop-

erty of the company, the proper remedy of

the mortgagee to obtain possession of the

mortgaged property after condition broken is
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by a bill in equity for specific enforcement of

the mortgagee's rights )

.

Cumulative remedies.— A stipulation in a
railroad mortgage that in case of default in

the payment of interest for sixty days li,

should be obligatory on the trustees named
in the mortgage upon the written request of

one third in interest of the holders of the

bonds to take possession, operate, and sell

the road and other mortgaged property is

cumulative as a remedy and not exclusive of

the remedies given by law. Dow c. Mempliis.

etc., R. Co., 20 Fed. 260.

30. Coe V. Beckwith, 31 Barb. (N. Y.) 339.

Parties.— In such an action all the credit-

ors need not, in case they are numerous and
unknown to plaintiff, be joined as parties

(Coe V. Beckwith, 31 Barb. (N. Y.) 339);
nor need a sheriff wlio holds a warrant of

attachment on income of the road deposited

by the company to the credit of the trustee

for the payment of interest coupons, or a
depositary of the fund, be made parties,

where plaintiff in the attachment suit has

been joined .as a party (Coe v. Beckwith,

swpra).
31. Schmidtz v. Louisville, etc., R. Co., 101

Ky. 441, 41 S. W. 1015, 19 Ky. L. Rep. 666,

38 L. R. A. 809, holding that a railroad

lease providing for the payment of net earn-

ings to the holders of mortgage bonds of the

lessor is for the benefit not only of the

lessor and lessee but of the bondholders, and

that the trustee for the bondholders may stte

for the specific performance of the contract

for their benefit.

32. Farmers' L. & T. Co. r. Fisher, 17 Wis.

114; Boston Safe-Deposit, etc., Co. v. Bank-
ers', etc., Tel. Co., 36 Fed. 288 lafflrmed in

147 U. S. 431, 13 S. Ct. 396, 37 L. ed.

231].
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for any material injury to the property that would amount to restrainable waste; ^'

but where the property is in possession and use of the mortgagor under the terms
of the mortgage, the trustee cannot sue the mortgagor for such depreciation as

would or might follow from its use; ^ nor can a trustee maintain an action before

condition broken for waste which might have been actionable after condition

broken; ^^ nor can the mortgagee or trustee sue a lessee on a covenant to repair

which would or might have followed the use of the property by the mortgagor.^"

Where the old trustees have been removed and new ones appointed, the latter

are the proper parties to seek redress on behalf of the bondholders against third

persons.'^

(b) Injunction. In accordance with the rules regulating injunctions generally,^'

bondholders may obtain an injunction to restrain a diversion of the funds or prop-

erty covered by the mortgage,'* or to restrain the trustees from carrying into

effect an agreement whereby the terms of the mortgage as to the time of pay-
ment and rate of interest are changed; ''" or where a trustee incapacitates himself

from discharging his duties an injunction will lie to restrain him from acting as

trustee,*' and from further prosecuting an action as such.''^ Likewise the remedy
by injunction will be exercised in favor of a trustee acting under a railroad mort-
gage upon all its property, for the security of bondholders; *' and a mortgagee
or trustee may at any time have an injunction to restrain waste that will impair

the bondholders' security." So an injunction will lie at the instance of subse-

quent encumbrancers to restrain trustees under a prior mortgage from executing

the trusts prejudicially to their interests.*'' While as a general rule an injunction

in one state will lie to enjoin an action at law in another state, *° it has been held

that where mortgage trustees of a railroad company as such have no property
subject to sequestration within the state an injimction will not lie to enjoin

33. Grand Trunk R. Co. v. Central Ver-
mont R. Co., 91 Fed. 696.

34. Grand Trunk R. Co. i". Central Ver-
mont R. Co., 91 Fed. 696.

35. Grand Trunk R. Co. v. Central Ver-
mont R. Co., 91 Fed. 696.

36. Grand Trunk R. Co. v. Central Ver-
mont R. Co., 91 Fed. 696.

37. Stevens v. Eldridge, 23 Fed. Cas. No.
13,396, 4 Cliff. 348.

38. See, generally, Injunctions, 22 Cyc.

724.

39. Weetjen ». St. Paul, etc., R. Co., 4 Hun
(N. Y.) 529; Shoemaker v. Dayton, etc., R.
Co., 10 Ohio Dec. (Reprint) 12, 18 Cine. L.

Bui. 43, holding that a court of equity on
the application of holders of income bonds
of a railroad company, for themselves and
other bondholders, should take cognizance of

the trust and restrain the corporation from
diverting the funds to which the bondholders

are entitled to look for the payment of their

interest.

40. Reinach v. Meyer, 55 How. Pr. (N. Y.)

283, holding also that an objection that an
application to confirm the agreement which

vras denied was made in an action in which
the first mortgage bondholders were not made
parties is of no force.

The injunction should be continued where
it is clear that if the trustee of one class of

bondholders is permitted to carry out the

agreement injustice will be done to another

class of bondholders. Reinach v. Meyer, 55

How. Pr. (N. Y.) 283.

The injunction will be continued pendente

lite where it is doubtful whether the agree-

ment is valid or not. Reinach v. Meyer, 55
How. Pr. (N. Y.) 283.
41. Farmers' L. & T. Co. v. Hughes, 11

Hun (N. Y.) 130.

42. Farmers' L. & T. Co. v. Hughes, 11

Hun (N. Y.) 130.

43. Roberts v. Denver, etc., R. Co., 8 Colo.

App. 504, 46 Pac. 880; Felton v. Potomac
F. Ins. Co., 4 Del. Ch. 573 (holding that at

the suit of the trustees under a first mort-
gage who hold possession of the railroad and
property under the mortgage, an injunction
will be awarded to restrain the seizure of a
locomotive off the line of the road under a,

foreign attachment by the holder of coupons
of bonds of a second mortgage) ; Winslow v.

Troy Iron, etc., Factory, 1 Disn. (Ohio) 229,
12 Ohio Dec. (Reprint) 591 (holding that
an injunction will lie at the instance of

a trustee to prevent the sale of the driving
wheels of a locomotive temporarily detached
for the purpose of repair and afterward levied

on by other creditors of the corporation) ;

Farmers' L. & T. Co. v. Fisher, 17 Wis. 114;
Holroyd v. Marshall, 10 H. L. Cas. 191, 9

Jur. N. S. 213, 33 L. J. Ch. 193, 7 L. T..Rep.
N. S. 172, 11 Wkly. Rep. 171, 11 Eng. Re-
print 999 (holding that a mortgagee of

future-acquired property may have an in-

junction as soon as it comes into his pos-

session to restrain its removal )

.

44. Grand Trunk R. Co. r. Central Ver-
mont R. Co., 91 Fed. C96.

45. Illinois Cent. R. Co. v. Mississippi Cent.

R. Co., 12 Fed. Cas. No. 7,008.

46. Bellows Falls Bank v. Rutland, etc., R.

Co., 28 Vt. 470.
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such trustees from prosecuting an action in another state, as there would be no
means of enforcing the injunction.^'

(c) Accounting. Trustees or mortgagees are bound to account for all profits

or advantages obtained by them through their positions as mortgagees or trus-

tees.*' One who is a sole trustee imder a railroad mortgage is a necessary party
to a suit against the railroad company for an accounting/' and on the failure to

join him as such the biU should be dismissed.^" Trustees appointed by the court

in pursuance of legislative authority may be ordered at any time upon the apphca-
tion of a pa:-ty interested, to report or accoimt to the court, without any express pro-

vision to that effect in the statute or in the order of appointment.^^ The rule

that where a party seeking equitable relief is bound to pay some unascertainable

amount before relief can be granted, it is not necessary to pay or tender the amount
before bringing suit, but that it will be sufificient if he offers in his complaint to pay
or perform whatever obUgations rest upon him in that regard, applies in an action

against a trustee to compel him to account concerning the trust fund or property, ^^

especially where it appears that he repudiated the trust before the action was
brought.^

8. Application of Proceeds of Obligations and Securities." The proceeds
of mortgage obligations and securities must be apphed to the purposes and in the

manner specified in the mortgage or deed of trust,^^ such as to the extinguishment

47. Bellows Falls Bank v. Rutland, etc., R.
Co., 28 Vt. 470.

48. Cram v. Farmers' L. & T. Co., 5 Rob.
(IS. Y.) 226, holding that trustees are bound
to account for the whole of the proceeds of a
sale, and not entitled to deduct therefrom ad-

vances made by them for the purpose of

operating the road.
This liability to account is not imposed as

a punishment for a breach of duty, but arises
from a trustee's agency for his cestuis que
trustent who have a right by ratifying and
adopting his acts to obtain the benefit of

them. Cram v. Farmers' L. & T. Co., 5 Rob.
(N. Y.) 226.

The statute of limitations does not, as a
general rule, affect a trustee's obligation to

account until there has been a denial or a
repudiation of the trust. Zebley v. Farm-
ers' L. & T. Co., 139 N. Y. 461, 34 N. E. 1067
Ireversing 63 Hun 541, 18 N. Y. Suppl.
526].
Where the bondholders disaffirm a foreclos-

ure sale under which the trustee received
checks which he failed to collect and the

bondholders secure a new sale at which
they, in a new corporate capacity, become
purchasers, there is no cause of action for

an accounting against the trustee with re-

spect to the uncollected checks. Harrison v.

Union Trust Co., 144 N. Y. 326, 39 N. E.
353.

Parties.— Where trustees under two mort-
gages of separate sections of a railroad are

sued for an accounting by the bondholders

of one of the section?, the bondholders of

the other section are necessary parties. Cram
r. Farmers' L. & T. Co., 5 Rob. (N. Y.)

226.
Pleading.— A complaint against a trustee

for an accounting should allege that defend-

ant had been in possession of some part of

the road or received some of its income or

ought to have done so, and was chargeable
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therefor or that the trustee had title to the
road or had funds to which the bondholders
were entitled. Harrison v. Union Trust
Co., 144 N. Y. 326, 39 N. E. 353. So where
an action is brought by a bondholder for an
accounting against a railroad company
wherein he makes the trustee under the mort-
gage defendant, it must be alleged and proved
that such trustee had been requested to bring
such action and that he neglected and failed

to do so, and that he is therefore made a
defendant in the action. Morgan v. Kansas
Pac. R. Co., 15 Fed. 55, 21 Blatchf. 134.

49. Morgan v. Kansas Pac. R. Co., 15 Fed.
55, 21 Blatchf. 134.

That he was not and could not be found
within the district to be served with process

does not excuse his not being joined as a

party, where the issue is as to whether he
was requested and refused to sue. Morgan
V. Kansas Pac. R. Co., 15 Fed. 55, 21 Blatchf.

134.

50. Morgan v. Kansas Pac. R. Co., 15 Fed.

55, 21 Blatchf. 134.

51. In re Eastern R. Co., 120 Mass. 412.

52. Zebley v. Farmers'. L. & T. Co., 139

N. Y. 461, 34 N. E. 1067 [reversing 53 Hun
541, 18 N. Y. Suppl. 526].

53. Zebley v. Farmers' L. & T. Co., 139
N. Y. 461, 34 N. E. 1007 [reversing 53 Hun
541, 18 N. Y. Suppl. .'526].

54. Applications of earning, income, and
sinking fund see infra, VIII, A, 11.

Disposition of proceeds of foreclosure sale

see infra, VIII, B, 17.

55. Claflin v. South Carolina R. Co., 8 Fed.

118, 4 Hughes 12, bonds held to be regularly

issued and properly applied to a floating

debt.

Salaries of the officers of the railroad com-

pany are a necessary part of the expenses

of construction of the road and may be paid

out of the construction fund or with the

bonds to be used to raise construction funds,
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of the floating debt of the company/" and to the retirement of secured bonds; ^'

or the mortgage may provide that a specified portion of the bonds shall be deliv-

ered to certain officers of the railroad company to be applied to the improvement
of the railroad property,^' and to the purchase of such real estate and other prop-

erty as the interests of the railroad company may require,^" upon proper demands
and specific statements of the latter indicating a purpose to use the bonds in

accordance with the provisions of the mortgage. '^ [Juch provisions in the mort-

gage impress an express trust upon such proceeds requiring their apphcation to

the designated purposes; "' and it is the duty of the trustee in the mortgage to

see that such trust is properly enforced/^ and in case \\q refuses or neglects to do

unless restricted by the charter. Blackburn
V. Selma, etc., R. Co., 3 i'ed. Cas. No. 1,467,
2 Flipp. 525.

Fraud.— It is fraud on the bondholders for

the stock-holders and officers of the railroad
company to divert to their individual use
proceeds which the mortgage provided should
be applied in double-tracking and improving
the railroad and in purchasing such real es-

tate or other j-roperty as the interests of

the company might require. Belden v. Burke,
72 Hun (N. Y.) 51, 25 N. Y. Suppl.
601 [reversing 20 N. Y. Suppl. 320, and re-

versed on other grounds in 147 N. Y. 542, 42
N. E. 261].

56. Clafiin v. South Carolina R. Co., 8 Fed.

118, 4 Hughes 12.

57. Claflin v. South Carolina R. Co., 8 Fed.

118, 4 Hughes 12, holding also that where a

second mortgage on railroad property recites

that the proceeds of the bonds secured thereby
shall be so applied, bonds purchased by the
company with the proceeds of such second
mortgage bonds should he delivered up and
canceled

58. Belden v. Burks, 72 Hun (N. Y.) 51,

25 N. Y. Suppl. 601 [reversing 20 N. Y.
Suppl. 320, and reversed on other grounds in

147 N. Y. 542, 42 N. E. 261], holding that
where a railroad mortgage stipulates that
the mortgagee is to be tne trustee for the

holders of the bonds secured by the mortgage,
that the bonds are to be certified by the trus-

tee, and that a specified portion shall be de-

livered to the president and vice-president

of the railroad company, a further covenant
in the mortgage that these officers will apply
the proceeds of the bonds so delivered to the

improvement of the railroad property be-

comes operative and binding on the railroad

company as soon as the bonds are so certified

and delivered.

Misapplication.— Under such provision the

application of a portion of the proceeds by
such officers to the repayment of a loan made
by a bank and used by them in acquiring the

stock of the railroad company is a breach

of a covenant that such proceeds will be used
in the improvement of the railroad Tiroperty.

Belden v. Burke, 72 Hun (N. Y.) 51, 25
N. Y. Suppl. 601 [reversing 20 N. Y. Suppl.

320, and reversed on other grounds in 147

N. Y. 542, 42 N. E. 261]. It is likewise a
breach of such covenant for such officers to

use another portion of the proceeds in paying
for coal lands which they had purchased and
afterward sold to the railroad company,

where the mortgage embraces the coal lands
aa well as the railroad property. Belden v.

Burke, supra,
59. Belden v. Burke, 72 Hun (N. Y.) 51,

25 N. Y. Suppl. 601 [reversing 20 N. Y.
Suppl. 320, and reversed on other grounds in

147 N. Y. 542, 42 N. E. 261], holding that
the investment of a portion of the proceeds
of the bonds in the stock of a coal company
cannot be considered as an acquisition of
" other property " within the meaning of a
covenant in the mortgage that the proceeds
of the bonds shall be used in equipping and
improving the railroad " and in purchasing
such real estate and other property " as the
interests of the railroad company may re-

quire.

60. Fleisher v. Farmers' L. & T. Co., 58
N. Y. App. Div. 473, 69 N. Y. Suppl. 437
[aifurmed in 172 N. Y. 519, 65 N. E. 499],
holding certain statements, although not spe-

cifically describing the purposes for which
the proceeds of the bonds were to be applied,
sufficient to authorize the trustee's action in
issuing the bonds.

61. Belden v. Burke, 72 Hun (N. Y.) 51,

25 N. Y. Suppl. 601 [reversing 20 N. Y.
Suppl. 320, and reversed on other grounds in

147 N. Y. 542, 42 N. E. 261] ; Central Trust
Co. V. Burke, 2 Ohio S. & C. PI. Dec. 96, 1

Ohio N. P. 169.

62. Belden v. Burke, 72 Hun (N. Y.) 51,
25 N. Y. Suppl. 601 [reversing 20 N. Y.
Suppl. 320, and reversed on other grounds in

147 N. Y. 542, 42 N. E. 261] ; Frishmuth v.

Farmers' L. & T. Co., 95 Fed. 5 (holding that
where the railroad company notably fails

to comply with the requirements of the
mortgage by diverting the proceeds of bonds
received, a further issuance of bonds to it

without taking measures to see that they
are properly applied is a breach of trust for

whicli the trustee can be held liable by the

bondholders) ; Dows i'. Chicago, etc., R. Co.,

7 Fed. Cas. No. 4,048.

Where the charter of a consolidated com-
pany recites the uses to which money derived

from the sale of its bonds is to be put and a

trust agreement is entered on in accordance
with the terms of the charter, and the bonds
are sold under a prospectus pointing out a
source of inquiry as to the charter and trust,

but misstating the purpose for which the

money is to be used, the trustees are not
liable to the bondholders where they use the
money in accordance with the trust agree-

ment but not in the manner set out in the

[VIII, A, 8]
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so it may be enforced by any persons afterward becoming holders of the bonds, '*

except that holders of the bonds who acqtdre them with full notice of a mis-

application of the proceeds cannot enforce them against the railroad company.'*

So a covenant in a mortgage to devote the proceeds of the bonds secured thereby

to the improvement of the mortgage property for the benefit of future bond-
holders cannot, after such bonds are sold imder an agreement by which the

covenant is in effect abrogated, be enforced in equity by one who subsequently

buys some of the bonds, not relying on the mortgage covenant, but upon his own
judgment, after full inquiry with knowledge of the exact situation, and who shows
no actual or prospective loss by the transaction/^

9. Priorities of Liens and Mortgages '"— a. In General. The priorities of

railroad liens are determined by the lex fori}'' As a general rule hens on rail-

road property, as in the case of liens generally, have priority according to the

order of time at which they attach,"* and a railroad company cannot by an
act of its own displace a prior by a later lien/' The priority of such hens,

however, may be otherwise regulated by statute,™ or by agreement between the

prospectus. Banque Franco-Egyptienne v.

Brown, 34 Fed. 162.

63. Belden v. Burke, 72 Hun (N. Y.) 51,

25 N. Y. Suppl. 601 Ireversing 20 N. Y.
Suppl. 320, and reversed on other grounds in

147 N. Y. 542, 42 N. E. 261] (holding that
a bona fide holder of a portion of the bonds
may bring the suit in favor of himself and
of all others similarly situated) ; Central
Trust Co. V. Burke, 2 Ohio S. & C. PI. Dec.
96, I Ohio N. P. 169.

That the railroad bonds were issued and ex-
changed for state bonds in order that the
stock-holders of the railroad company might
use the proceeds of the state bonds for their

own private advantage, and that they are so

used, and not for the purposes contemplated
by the statute which authorized the exchange,

is no defense against the railroad bonds in

the hands of bona fide holders. Western
Div. Western North Carolina R. Co. v. Drew,
29 Fed. Cas. No. 17,434, 3 Woods 691.

Following money into the hands of third

persons.— Where a railroad company sells its

bonds by an agent who issues a prospectus

stating for what uses the money is to be ap-

plied, no fiduciary relation exists between the
bondholder and the company, and a bondholder
cannot pursue the money as a trust fund
where the company has parted with it to an-

other for a different use, who has obtained
title to it, as between himself and the com-
pany, since it is only where money is held

in a fiduciary character that it can be fol-

lowed into the hands of a third person.

Banque Franco-Egyptienne v. Brovni, 34 Fed.

162.

64. Chicago v. Cameron, 120 111. 447, 11

N. E. 899.

65. Belden v. Burke, 147 N. Y. 542, 42 N. E.

261 [reversing 72 Hun 51, 25 N. Y. Suppl.

601, and affirming 20 N. Y. Suppl. 320].

66. As affected by property and funds in-

cluded in mortgage see supra, VIII, A, 7, d.

Priorities of receivers' certificates and other

claims against receivers as determined by
principals governing priorities in receiver-

ship actions see Receivers.

67. Central Trust Co. v. Bast Tennessee,
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etc., R. Co., 09 Fed. 658, holding that where
a mortgage executed by a Tennessee railroad

company, tlie road of which extends into

Georgia, is in course of foreclosure and an-

cillary proceedings are had in Georgia, the

priority over the mortgage of judgments re-

covered in Georgia on causes of action therein

arising and filed in the Georgia court, is de-

terminable by tlie laws of Georgia.
Where the property of an insolvent railroad

company consists of a leasehold interest in a
road extending into or through different

states and the rolling stoclc used in operating
the same, and creditors' suits are com-
menced in the federal courts in each of the

several jurisdictions, and judgment creditors

in the different states are, by the local stat-

utes, given a priority of lien on certain of the

property of the company, in the distribution

of assets the proceeds of such property will

be apportioned according to the mileage in

each state and the judgments therein given
priority as to the respective portions. Thomas
V. Cincinnati, etc., R. Co., 91 Fed. 195.

68. Clay v. East Tennessee, etc., R. Co., 6
Heisk. (Tenn.) 421; Galveston, etc., R. Co.

V. Cowdrey, 11 Wall. (U. S.) 459, 20 L. ed.

199; Skiddy v. Atlantic, etc., R. Co., 22 Fed.

Cas. No. 12,922, 3 Hughes 320 (holding that
a valid equitable lien as against subsequent
encumbrancers or their agents is created by
an agreement that the so-called preferred
stock of a railroad company shall be a lien

of a certain class provided the agreement is

brought to their knowledge) ; Smythe i\ Chi-

cago, etc., E. Co., 22 Fed. Cas. No. 13,135, 8

Reporter 709; Yorkshire E. Wagon Co. 1).

Maclure, 21 Ch. D. 309, 51 L. J. Ch. 857,

47 L. T. Rep. N. S. 290, 30 Wkly. Rep. 761

;

Re Arauco Co., 79 L. T. Rep. N. S. 336.

Undisputed claims having undoubted prior-

ity may be ordered paid in advance of the

adjustment of the rights of other creditors

whose claims are inferior. Hand v. Savan-
nah, etc., R. Co., 13 S. C. 467.

69. Meyer v. Johnston, 53 Ala. 237.
70. See the statutes of the several states.

And see Chattanooga, etc., R. Co. r. Evans.
66 Fed. 809, 14 C. C. A. 116; In re Merser
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parties.'^ The above rule also is subject to the rule that secured creditors are pre-

ferred to unsecured ones," and that statutory hens should be paid before mort-

gage bonds. '^ Eqmtable hens payable solely out of the earnings of the road should

be paid out of the corpus of the property only after the mortgage bonds have been
satisfied.'* Judgment creditors should be postponed to prior mortgages.'^ Liens

which are concurrent, or which are made equal by the terms of the mortgage have
no preference as between themselves but each lienor is entitled to his pro rata

share of the fund or property to which the hens attach.'"

b. Necessity and Effeet of Registration— (i) In General. Except where
regulated by special statute," the general laws regulating the recording of hens
and mortgages apply to railroad hens and mortgages, requiring that they shall

be recorded in order that they may have a preference over subsequent claims or

hens,'^ unless, in some jurisdictions, the subsequent lienor has notice of the prior

unrecorded mortgage or hen at the time he acquires his lien.'" Thus, in order

that a railroad mortgage may be effective as against subsequent lienors, it should

be recorded in every county in which the road is laid.*" An unrecorded or defect-

R. Co., [1895] 2 Ch. 287, 64 L. J. Cli. 625,

72 L. T. Rep. N. S. 735, 12 Reports 345
(construing section 24 of the Companies'
Clauses Act, 1863) ; In re Hull, etc., R. Co., 40
Ch. D. 119, 58 L. J. Ch. 205, 59 L. T. Rep.
N. S. 877, 37 Wkly. Rep. 145 [affirming 59
L. T. Rep. N. S. 302] (construing section 23
of the Railroad Companies' Act of 1867) ;

Harrison v. Cornwall Minerals R. Co., 18

Ch. D. 334, 51 L. J. Ch. 98, 45 L. T. Rep.
N. S. 498; In re Burry Port, etc., R. Co.,

54 L. J. Ch. 710, 52 L. T. Rep. N. S. 842,
33 Wkly. Rep. 741 ; Robinson i\ Cambrian
R. Co., 17 Wkly. Rep. 441; In re Cobourgh,
etc., R. Co., 16 Grant Ch. (U. C.) 571.

71. Mason v. York, etc., R. Co., 52 ile. 82.

72. See Skiddy ;;. Atlantic, etc., R. Co., 22
Fed. Cas. Xo. 12,922, 3 Hughes 320; In re

Liskeard, etc., R. Co., [1903] 2 Ch. 681, 72

L. J. Ch. 754, 89 L. T. Rep. 437, 19 T. L. R.
653; In re General South American Co., 2

Ch. D. 337, 34 L. T. Rep. X. S. 706, 24 Wkly.
Rep. 891, holding that shareholders holding
debentures purporting to charge all the prop-
erty of the company have priority over the

general creditors of the company and their

priority is not affected by an imperfection in

the registry of debentures kept by the com-
pany.

73. Blair v. St. Louis, etc., R. Co., 25 Fed.
232.

74. Blair ;;. St. Louis, etc., R. Co., 25 Fed.
232. And see infra, VlII, A, 9, g.

75. Coe V. Columbus, etc., R. Co., 10 Ohio
St. 372, 75 Am. Dec. 518, holding that the

fact that a judgment debt against a railroad

company whose property is covered by a
mortgage is for money lent for payment of

interest and taxes gives the creditor no
greater right as against the mortgagee than
other judgment creditors of the road, to levy
on the interest of the road not covered by
the mortgage if the levy will impair the
mortgagee's security; and this is true, al-

though the mortgage being defectively exe-

cuted is merely an executory contract creat-

ing an equitable lien on the property.
76. Dunham v. Cincinnati, etc., R. Co., 1

Wall. (U. S.) 254, 17 L. ed. 584.

Mortgage debentures have no priority as

respects each other but are on an equality;

and one debenture holder is not entitled to

issue execution otherwise than as trustee for

himself and all other debenture holders en-

titled to be paid pari passu with himself.

Bowen v. Brecon R. Co., L. R. 3 Eq. 541, 36
L. J. Ch. 344, 16 L. T. Rep. N. S. 6, 15 Wkly.
Rep. 482.

77. Wilson v. Beckwith, 117 Mo. 61, 22
S. W. 639, construing the act of Dec. 11,

1855 (Loc. Laws (1855), p. 468), providing
that the state might issue aid bonds to a
railroad company; that the company should
signify its acceptance by filing a receipt

therefor, and that when recorded in the office

of the secretary of state, each certificate of

acceptance would be a mortgage of the road;
and holding that, although the act was not
recorded with the recorder of deeds in the

counties where the lands of " the road were
situated, yet all persons claiming under a
deed of trust executed by the company on
the road, which deed of trust stated that it

was subject to the lien of the state created
under the act, took subject to all certificates

previously filed with the secretary of state.

78. New Orleans, etc., R. Co. v. Mellen, 12
Wall. (U. S.) 362, 20 L. ed. 434. And see
supra, VIII, A, 7, b, (v) ; and, generally.
Mortgages, 27 Cyc. 1155 et seq.

79. Mead v. New York, etc., R. Co., 45
Conn. 199, holding that a creditor of a rail-

road company who, with knowledge of an
outstanding unrecorded mortgage, attaches
and afterward levies his execution on the

mortgage property, obtains no priority of

title. Compare Stevens v. Buflfalo, etc., R.

Co., 31 Barb. (N. Y.) 590.

80. Ludlow V. Clinton Line R. Co., 15 Fed.

Cas. No. 8,600, 1 Flipp. 25. Compare Wilson
v. Beckwith, 117 Mo. 61, 22 S. W. 639.

Where a railroad passes through several

counties and a mortgage thereof is recorded in

one of those counties before judgment recov-

ered against the company by a stranger, but
is not recorded in the other counties, he has a

priority of lien over the judgment upon the

part of the road lying in that particular

[VIII, A, 9, b, (l)]



624 [33 Cye.J RAILROADS

ively recorded mortgage is inferior to a subsequent judgment, *' or to a subsequent
attachment lien covering the same property; ^^ and the mere fact that a prior claim
or lien may appear from the company's records does not give it precedence over
subsequent liens on the same property.^ But an unhquidated claim is inferior

to a subsequent mortgage which is recorded before the claim is reduced to judg-

ment.*^ Bonn, fide holders of overissued bonds have an equitable hen which,
although unrecorded, is superior to the unrecorded hen of incomebonds subsequently
issued,*^ but inferior to that of a subsequently recorded mortgage.**

(ii) Rolling Stock, Supplies, Etc. In some jurisdictions a mortgage
purporting to cover rolhng stock, supphes, and other personal property, unless

recorded in the manner prescribed for chattel mortgages, is iavahd as far as such
property is concerned as to subsequent creditors and encumbrancers of the rail-

road company.*' The hen of such a mortgage, although covering after-acquired

property, is subject to the hen or rights of one who thereafter conditionally sells

or leases cars or other rolling stock to the railroad company with reservation of

title, although the conditional sale or lease is unrecorded ;
'* and this rule is not

affected by a statutory provision reqiiiring the reservation in such cases to be ia

writing and recorded, as such provision is intended only for the benefit of sub-

sequent purchasers and creditors of the vendee.*" It has been held that where
such lease or conditional sale amounts in fact to a mortgage, unless it is acknowl-
edged and recorded as a mortgage, it will not establish a hen as against attach-

ment and execution creditors,'*" or purchasers from the railroad company."'
e. Priorities Between Mortgages and Other Claims in General. As a general

rule as between a mortgage of railroad property and other claims constituting

liens thereon, that which is prior in time is prior in right, ''^ except as to certain

county, but not upon such portions of it as
lie in the other counties; nor is such subse-
quent lien in suoli other counties superseded
by a subsequent recording of the mortgage
therein. Ludlow v. Clinton Line K. Co., 15
Fed. Gas. No. 8,600, 1 Fhpp. 25.

81. Coe I). New Jersey Midland R. Co., 31
N. J. Eq. 105, holding that unrecorded mort-
gages of franchises and equipment of an in-

solvent railroad corporation are not valid
against subsequent judgment creditors, who,
but for the receivership obtained in a suit

to foreclose one of the mortgages, might have
made a valid levy on the equipment.
82. Clailin v. South Carolina E. Co., 8

Fed. 118, 4 Hughes 12.

83. Blair v. St. Louis, etc., R. Co., 25 Fed.
684 [affirmed in 133 U. S. 534, 10 S. Ct. 338,
33 L. ed. 721].

84. Fogg V. Blair, 133 U. S. 534, 10 S. Ct.

338, 33 L. ed. 721 [affirmed in 25 Fed. 684].
85. Stephens i'. Benton, 1 Duv. (Ky.) 112.

86. Stephens v. Benton, 1 Duv. (Ky.) 112.

87. Hoyle v. Plattsburgh, etc., R. Co., 54
N. Y. 314, 13 Am. Rep. 595 [reversing 51

Barb. 45] ; Stevens v. Buffalo, etc., R. Co.,

31 Barb. (N. Y.) 590, holding also that if a
subsequent judgment creditor levies upon
such rolling stock and sells the same by
virtue of an execution issued on his judg-

ment, the purchaser will be entitled to hold

the same discharged of the lien of the prior

mortgage. And see supra, VIII, A, 7, b, (v).

But see Williamson v. New Jersey Southern

R. Co., 28 N. J. Eq. 277 [reversed on other

grounds in 29 N. J. Eq. 311].

Notice to a judgment creditor of an exist-

ing mortgage on the rolling stock is no an-
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swer to his objection that the mortgage has
not been filed for record. Stevens v. Buffalo,

etc., R. Co., 31 Barb. (N. Y.) 590.

88. Meyer v. Western Car Co., 102 U. S. 1,

26 L. ed. 59 ; Newgass v. Atlantic, etc., R.

Co., 56 Fed. 676; Central Trust Co. v. Mari-
etta, etc., R. Co., 48 Fed. 868, 1 C. C. A.
133.

89. Central Trust Co. v. Marietta, etc.,

R. Co., 48 Fed. 868, 1 C. C. A. 133.

90. Frank v. Denver, etc., R. Co., 23 Fed.

123.

91. Frank v. Denver, etc., R. Co., 23 Fed.

123.

92. Dunham s. Isett, 15 Iowa 284 (holding

that a provision in a mortgage that " all of

the rights of the bondholders or trustee, are

subject to the possession, control and manage-
ment of the directors of said company until

default " does not give creditors under con-

tracts made before default and after the

mortgage a preference over the mortgage
liens) ; Miller r. Rattermann, 10 Ohio Deo.

(Reprint) 555, 22 Cine. L. Bui. 99 [reversed

on other grounds in 47 Ohio St. 141, 24 N. E.

496] ; Salem First Nat. Bank v. Anderson,
75 Va. 250 (holding that a mortgage by a

railroad company of all its personal property

including road-bed and rails entitles the

trustees thereof to rails taken from the road

to apply on the mortgage in preference to a

subsequent execution creditor of the com-
pany).
The title of a debenture holder of a rail-

way company is prior to that of any subse-

quent judgment creditor who has obtained

an elegit; and if his security is in danger of

being impaired by such judgment creditor.
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varieties of liens specially favored bylaw/' or as to liens which are given preference

by an agreement between the parties. °* Ordinarily a railroad mortgage takes

precedence over debts due creditors of the company whether created before or

subsequently to the mortgage,"^ unless such creditors have a prior equitable right."*

Since a mortgage on railroad property covers only such interest in the property

as the company has at the time the mortgage attaches,"' it is subject to any hens

by which the property comes into the company's possession."* A mortgage
covering after-acquired property will take precedence over the claim of a con-

tractor who has afterward completed an unbuilt part of the road under an agree-

ment that he shall retain possession of the road and apply the earnings to the

liquidation of his debt and who has retained possession under his agreement; ""

or a mortgage on the property of an old railroad company given by its successor

is entitled to priority over the claims of a creditor for services and advances to

the old company who did not obtain a judgment against either company until

he may file a bill to protect his security, al-

though the time fixed for the payment of the

debenture holder has not arrived. Wildy v.

Mid-Hants R. Co., 18 L. T. Kep. N. S. 73,

16 Wkly. Rep. 409.

93. See inpa, VIII, A, 9, g, h.

94. Fidelity Ins., etc., Co. v. Shenandoah
Valley R. Co., 32 W. Va. 244, 9 S. E. 180,

33 W. Va. 761, 11 S. B. 58; South Eastern
R. Co. V. Jortin, 6 H. L. Gas. 425, 4 Jur.

N. S. 407, 27 L. J. Ch. 145, 10 Eng. Reprint
1360.

95. Seaboard Air-Line R. Co. v. Knicker-
bocker Trust Co., 125 Ga. 463, 54 S. E. 138;
Central Trust Co. v. Bridges, 57 Fed. 753, 6

C. C. A. 539.

A surety upon a supersedeas bond given
by a railroad company while apparently solv-

ent and not in default in interest, if com-
pelled after the insolvency of the company to

pay the judgment appealed from, is not en-

titled to be repaid from the proceeds of the
property of the company in preference to a
mortgagee thereof. Whitely v. Central Trust
Co., 76 Fed. 74, 22 C. C. A. 67, 34 L. R. A.
303.

A lien of a trustee and bondholders under
a mortgage is superior to that of one claim-
ing under an agreement by the mortgagor
railroad company to pay as part of the pur-
chase-price any judgment that might be re-

covered in a personal injury action against
its vendor, in so far as the trustee and bond-
holders are purchasers for value veithout

notice. Ingram v. Cincinnati, etc., R. Co.,

107 S. W. 239, 32 Ky. L. Rep. 849.
96. Gregg v. Mercantile Trust Co., 109 Fed.

220, 38 C. C. A. 318; Farmers' L. & T. Co. v.

Missouri, etc., R. Co., 21 Fed. 264.

Equitable lien on trust funds.— Where the
stock-holders of a railroad company to re-

lieve themselves of their statutory liability

for its debts subscribe a loan to the company
to pay the floating debt, the money so ac-

quired is a trust fund for creditors, and any
portion misappropriated may be followed by
them into the hands of a reorganized com-
pany, and an equitable lien exists in their

favor thereon to the amount of their claims
superior to the first mortgage on the road.

Hatry v. Palnesville, etc., R. Co., 1 Ohio Cir.

Ct. 426, 1 Ohio Cir. Deo. 238 [aifirmed in 23
Cine. L. Bui. 281].
An agreement or order to pay a certain de-

mand out of the proceeds of sale of first

bonds sold by the company does not consti-

tute an agreement to set apart any specific

earnings or profits and therefore does not
constitute an equitable lien, so as to take
precedence of a mortgage executed to a, com-
pany afterward purchasing the railroad
property before the issue of the bonds.

Roberts v. Central Trust Co., 128 Fed. 882,

63 C. C. A. 220 [affirming 110 Fed. 70].
Estoppel.— Where the company, before the

mortgage to trustees was executed, owned
a carload of railroad iron subject to the

lien of the United States for duties and
agreed with plaintiff^s that they might pay
the duty, that the company might lay the

iron on its track, and that plaintifi's, if the
company did not repay them the money paid
for duties within a specified time, might
take up the iron and hold it as security for

the money advanced, and the iron having
passed according to this bargain into the
possession of the company, the lien for the
duties is gone and cannot be asserted by
plaintiffs against the mortgage of the trus-

tees. Pierce v. Emery, 32 N. H. 484.

Subrogation.—A railway company when on
the verge of insolvency paid the interest on
its debenture stock with money borrowed
from its bankers. The bank claimed against

the company's assets payment in full of the

loan in priority to any further payments to

the debenture stock-holders, on the ground
that, the interest of the stock being a charge
on the company's undertaking, they were en-

titled by subrogation to the benefit of the

charge. It was held that the bank could not
be treated as assignee of the stock-holders'

right to their interest, and that the claim
therefore failed. In re Wrexham, etc., R.
Co., [1898] 2 Ch. 663, 68 L. J. Ch. 28, 79
L. T. Rep. N. S. 463, 47 Wkly. Rep. 172.

97. See supra, VIII, A, 7, d, (vil), (b).

98. New Orleans, etc., R. Co. v. Mellen, 12
Wall. (U. S.) 362, 20 L. ed. 434.

99. Dunham v. Cincinnati, etc., R. Co., 1

Wall. (U. S.) 254, 17 L. ed. 584 [reversing

8 Fed. Cas. No. 4,148].

[VIII, A, 9, e]
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some years after the mortgage was given,' and the nature of whose services and
advances does not entitle him to a statutory hen on the property of the old com-
pany.^ But a mortgagee of a railroad has no preference over a judgment creditor,

at whose instance a receiver is appointed, to surplus earnings which have accumu-
lated in the hands of the receiver prior to the filing of the bill of foreclosure.^ A
recorded mortgage held by the trustee before any bonds are issued or any mort-
gage debt created is held by such trustee merely as the agent of the railroad com-
pany, so that mechanics' hens which attached prior to the issuance of any bonds
are prior in hen.^

d. Liens For Public Aid Granted. The priority of a lien on railroad property

in favor of a state, county, or municipaUty as security for its issuing or indorsing

bonds or subscribing to stock in aid of the company is usually regulated bj^ the

statute, or provision of the constitution, authorizing the granting of such aid.^

Some statutes expressly provide that such liens shall be prior and superior to all

hens or encumbrances created by the company and all other claims existing or

to exist against it.° Persons deahng with a railroad company are bound to take

notice of a pubhc statute giving a state or a county a hen on railroad property

for public aid granted to it,' and such hen therefore is superior to claims of pur-

chasers of the property of such company,* and to its bonds issued under a mort-
gage subsequently executed,' and to the holder of a tax certificate which by statute

is receivable by the company for freight and passage." But where under such

a statute first mortgage bonds are transferred to the state as security for bonds
issued by it in aid of a road, the state as holder of such first mortgage bonds has no
priority over other bonds of the same issue held by individuals." So the hen
of the state tmder such a statute is subordinate to the interest and claim of a

vendor of railroad property reserved in the deed of conveyance,'- or to the hen
of a person who has recovered judgment for the value of his land taken for the

1. Fogg i\ Blair, 133 U. S. 534, 10 S. Ct.

338, 33 L. ed. 721 [affirming 22 Fed. 36, 25

Fed. 684].
2. Fogg (-. Blair, 133 U. S. 534. 10 S. Ct.

338, 33 L. ed. 721 [affirming 22 Fed. 36, 25

Fed. 684].

3. Veatch v. American L. & T. Co., 84 Fed.

274, 28 C. C. A. 384 [affirming 79 Fed. 471,

25 C. C. A. 39].
4. Reynolds r. Manhattan Trust Co., 83

Fed. 593, 27 C. C. A. 620.

5. State 1'. Jacksonville, etc., R. Co., 16

Fla. 708 (holding that the lien of the trus-

tees of the internal improvement fund is

prior to that of the state) ; State v. La-

grange, etc., R. Co., 4 Humphr. (Tenn.) 488;

Mercantile Trust Co. v. Baltimore, etc., R.

Co., 82 Fed. 360 (holding that where by a

statute authorizing a state to subscribe to

the stock of a railroad company the interest

and dividends of the state are to be paid

from the " profits," the state does not be-

come a creditor of the company, but is a

preferred stock-holder- having no equitable

lien nn the property of the company which

entitles the holder of the stock to dividends

from the earnings of the road in preference

to the payment of a mortgage indebtedness

subsequently contracted). Compare Sinking

Fund Com'rs v. Northern Bank, 1 Mete.

(Ky.) 174.

Where an act of congress of July 1, 1862,

provided for the issue of United States bonds

to aid in the construction of the Union

Pacific railroad, which bonds were to be a
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first mortgage on the road, and also provided

that a certain per cent of the net earnings

of the road should be annually applied to

the payment of the bonds, and a later act

of July 2, 1864, amending the former, au-

thorized the company to issue its first mort-
gage bonds and subordinated the lien of the

United States bonds thereto, the latter act

postponed the payment of such certain per

cent of the net earnings to the government
until the interest on the first mortgage bonds
thereby authorized had been paid. U. S. r.

Sioux City, etc., R. Co., 99 U. S. 491, 25

L, ed. 292; U. S. i: Central Pac. R. Co., 99

U. S. 449, 25 L. ed. 287; Union Pac. R. Co.

V. U. S., 99 U. S. 402, 25 L. ed, 274 [revers-

ing 13 Ct. CI. 401],
6. Colt V. Barnes, 64 Ala. 108, constru-

ing the act of Feb. 21, 1870.
7. Ketchum r. St. Louis, 101 U. S. 306, 25

L. ed. 999 [affirming 14 Fed. Cas. Xos. 7,739,

7,740, 4 Dill. 78, 87 note] ; Tompkins v.

Little Rock, etc., R. Co., 15 Fed. 6.

8. Ketchum v. St. Louis, 101 U, S. 306, 25
L. ed. 999 [affirming 14 Fed. Cas. Xos. 7,739,

7,740, 4 Dill, 78, 87 note].

9. Ketchum v. St. Louis, 101 U. S. 306, 25
L. ed. 999 [affirming 14 Fed. Cas. Nos. 7,739,

7,740, 4 Dill. 78, 87 note].

10. State V. Nashville, etc., R. Co., 7 Lea
(Tenn.) 15.

11. Minnesota, etc., R. Co. r. Sibley, 2
Minn. 13.

12. Tennessee, etc., R. Co. v. East Alabama
R. Co., 73 Ala. 426.
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road," or to mortgagees who have become such imder a subsequent statute author-
izing the raihoad company to borrow money and mortgage its property." The
holders of bonds so issued and indorsed by the state are entitled to priority over
junior encumbrancers," unless they have waived or lost their priority by some
act on their part.^" The holders of bonds indorsed by the state are not bound
to look primarily to the state for payment, and neither the railroad company
nor junior encumbrancers can object that such holders have made no effort to

obtain payment from the state; ^' nor will the first bondholders be required to

look primarily to the state for payment on the ground that they hold a double

security.'*

e. Liens For Right of Way or Land Granted. Except where the vendor has

waived his right to priority," or the vendor's lien is a secret one of which the mort-

gage bondholders had no notice,^" the lien of a vendor of land sold or taken for

railroad purposes for the unpaid purchase-price thereof or for just compensation,

if no price has been fixed, is superior to that of a mortgage on the road,^' although

the mortgage contains an after-acquired property elause,^^ particularly to that

of a subsequent mortgage,^^ and particularly where the sale is a conditional

13. White c. Nashville, etc., R. Co., 7

Heisk. (Tenn.) 518.

14. Brown v. State, 62 Md. 439.

15. Hand i. Savannah, etc., R. Co., 12

S. C. 314, 17 S. C. 219.

Postponement.— Where a state indorsing
the corporate bonds of a railroad and reserv-

ing a statutory lien afterward attempts to

postpone the lien and let in a new issue

of bonds, which attempt is void, the holders

of first lien bonds retaining that rank are

exclusively entitled to the benefit of the first

lien and cannot be required to share that

benefit with the second statute lien to the

extent of the quantity of the first lien re-

moved by the estoppel of parties holding
under it. Hand v. Savannah, etc., E. Co.,

12 S. C. 314, 17 S. C. 219.

16. Hand r. Savannah, etc., E. Co., 12

S. C. 314, holding that where by the act of

1869 certain bonds were issued for money
borrowed in aid of a railroad and the lien

held by the state on the road under the act of

1858 was to become subordinate to such
bonds and other bonds guaranteed by the

state which were to be issued in exchange
for past-due coupons of 1856, the parties re-

ceiving these guaranteed bonds in exchange
for coupons thereby surrendered all rights

to claims for the coupons or bonds so received

or the protection of the lien created by the

act of 1856, and by such funding of coupons
they accepted the postponement of the lien

of 1858 as to all bonds and coupons of the

same class owned by them at that time.

Estoppel.— Where a state indorsed railroad

bonds and reserved a statutory lien and af-

terward attempted to postpone the lien to

let in a new issue of the bonds, the former
bondholders are not estopped from asserting

their prior lien because, knowing of this at-

tempt, they, without objection, permitted
money raised thereunder to be expended upon
the improvement of the mortgaged premises.

Hand v. Savannah, etc., E. Co., 12 S. C. 314.

Nor are they estopped from asserting their

rights under the statutory lien by reason of

the fact that they accepted payment of their

coupons from the company after the rebuild-

ing of the road under a later statute. Hand
V. Savannah, etc., E. Co., supra. Nor be-

cause of their failure to oppose the passage
of the act postponing the lien. Hand f.

Savannah, etc., E. Co., supra.
Burden of proof.— On the issue of such es-

toppel, the question whether the holder of

bonds and coupons secured by the lien has
accepted in payment of his past-due coupons,
bonds issued under a statute postponing
such lieu is one of fact and the burden is on
him who asserts the estoppel. Hand v. Sa-
vannah, etc., E. Co., 17 S. C. 219.
Evidence.—^And upon such issue entries in

the handwriting of a deceased treasurer, in

the regularly kept books of the company, are

competent evidence to show who funded the

coupons and received in exchange therefor
bonds under the later statute. Hand v. Sa-
vannah, etc., E. Co., 17 S. C. 219.

17. Hand v. Savannah, etc., R. Co., 12
S. C. 314.

18. Hand
S. C. 314.

19. Fisk V. Potter,

138, 2 Keyes 64.

20. Fisk V. Potter,

138, 2 Keyes 64.

21. Central Trust Co.

753, 6 G. C. A. 539.

22. Central Trust Co. v. Louisville, etc., E.
Co., 81 Fed. 772, holding that railroad mort-
gage bondholders who by virtue of a future-
acquired property clause in the mortgage
obtain an interest in or lien upon lands con-

demned for the use of the company hold sub-

ject to the claim of the prior owner for the
purchase-money. But see Pierce v. Milwaukee,
etc., R. Co., 24 Wis. 551, 1 Am. Eep. 203.

23. Hatry v. Painesville, etc., E. Co., 1

Ohio Cir. Ct. 426, 1 Ohio Cir Dec. 238
[affirmed in 23 Cine. L. Bui. 281] ; Central
Trust Co. !'. Louisville, etc., E. Co., 81 Fed.

772, holding that holders of railroad bonds
secured by a mortgage made after certain

property has been taken for the use of the

road or before compensation has been made
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Savannah, etc., E. Co., 12

2 Abb. Dec. (N. Y.)

2 Abb. Dec. (N. Y.)

Bridges, 57 Fed.



528 [33 Cye.] RAILROADS

one.^^ Such lien is also superior to tlie lien of bonds issued or indorsed by the

state/^ or to other subsequent lienors.^"

f. Liens For Rolling Stock Furnished. A railroad mortgage covering after-

acquired property is superior to a Hen or claim on subsequently acquired rolling

stock in favor of a lessor of such property,^' under a lease which in fact amoimts
to a purchase of the property by the company/* or to a mortgage thereof by the

company,^' or which is otherwise a mere device to prevent the property from
coming under the after-acquired property clause.^" Such mortgage is also superior

to a chattel mortgage, by the furnisher of the roUing stock, to a director and
general counsel of the railroad company,^' or to a claim for equipment of a fur-

nisher who reUes on the credit of the company and on an indorser of notes taken

by him from the railroad company in payment.^^ But such mortgage is inferior

to the rights or hen of a vendor of such rolhng stock under a conditional sale; ^

or to a bona fide lessor of such rolHng stock, with reservation of title; ^* although

such mortgage is superior to the rights of a vendor who dehvers the rolling stock

without any condition or reservation as to payment.^^ Nor can a vendor claim

such hen as against a prior hen if he obtains a judgment against the company
for his work.''

take subject to the compensation which may
be adjudged therefor and are bound by the
judgment, although they were not parties to

the suit upon which it was rendered.
24. Tennessee, etc., R. Co. v. East Alabama

R. Co., 73 Ala. 426; Wright c. Kentucky,
etc., R. Co., 117 U. S. 72, 6 S. Ct. 697, 29
h. ed. 821.

25. Hand v. Savannah, etc., R. Co., 12
S. C. 314.

26. Wright v. Kentucky, etc., R. Co., 117
U. S. 72, 6 S. Ct. 697, 29 L. ed. 821, holding
that where an uncompleted road-bed ia

transferred to a railroad company by a con-

tract providing that the title shall not vest
until the performance of certain conditions,

the construction company, having notice of

the contract and the conditions, can acquire
no lien for work done on the property su-

perior to the vendor's right to take the same
for breach of condition.

27. Manhattan Trust Co. v. Sioux City,

etc., R. Co., 68 Fed. 72, holding that a rail-

road mortgage covering after-acquired prop-
erty is prior to any lien existing in favor of

a lessor of depot grounds under McClain Code
Iowa, § 2192, on rolling stock delivered to the
railroad company before its use on depot
grounds.

28. McGourkey r. Toledo, etc., R. Co., 146
U. S. 536, 13 S. Ct. 170, 36 L. ed. 1079 [o/-

firming 36 Fed. 520].

29. McGourkey r. Toledo, etc., R. Co., 146

U. S. 536, 13 S. Ct. 170, 36 L. ed. 1079 {af-

firming 36 Fed. 520].

30. McGourkey v. Toledo, etc., R. Co., 146
U. S. 536, 13 S. Ct. 170, 36 L. ed. 1079 {af-

firming 36 Fed. 520].

31. Flanagan Bank i'. Graham, 42 Oreg.

403, 71 Pac. 137, 790.

32. Continental Trust Co. v. Toledo, etc.,

E. Co., 93 Fed. 532, holding that a manu-
facturer who furnished locomotives to a rail-

road company in part on credit, taking notes

for such deferred payment indorsed by a

third person, must be held to have relied

upon the credit of the company and the in-
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dorser, and is not entitled to a lien on the

company's property superior to that of a
prior mortgage, although the locomotives
were needed to enable the company to con-

tinue the operation of the road.

33. Fosdick v. Schall, 99 U. S. 235, 25

L. ed. 339; Metropolitan Trust Co. v. Rail-

road Equipment Co., 108 Fed. 913, 48

C. C. A. 135 (holding that a corporation

making a conditional sale of equipment to

a railroad company, retaining title until the

full payment of notes given for the price,

on the foreclosure of a mortgage covering
all the property of the company before pay-
ment, is entitled to take back the equipment,
or in case the mortgagees elect to retain it,

to a first lien thereon for the amount still

due without any deduction on account of ex-

penditures made by the railroad company
or its receiver for the preservation or im-

provement of such property) ; Metropolitan
Trust Co. V. Columbus, etc., R. Co., 93 Fed.

702 (holding that a corporation making a con-

ditional sale of equipment to a railroad com-
pany, rental to be paid therefor, and applied

on the purchase-price and the title to re-

main in the seller until full payment, on a
foreclosure of mortgages against the rail-

road company before full payment, is en-

litled to take back the equipment, or In case

the mortgagees elect to retain it, the first

lien on the property for the amount still due
thereon) ; Central Trust Co. i;. Marietta, etc.,

R. Co., 48 Fed. 864, 1 C. C. A. 139 (holding
als:o that where such rolling stock was sup-
plied to an improvement company which
turned it over to a railroad company, the
original vendor could take nothing by a re-

sale to him by the improvement company of

such rolling stock ) . Compare Wallbridge v.

Farwell, 18 Can. Sup. Ct. 1.

34. Central Trust Co. v. Ohio Southern E.
Co., 17 Ohio Cir. Ct. 633, 9 Ohio Cir. Dec.
317.

35. Coe V. Pennock, 5 Fed. Gas. No. 2,942
[affirmed in 23 How. 117, 16 L. ed. 436].
36. Coe V. Pennock, 5 Fed. Cas. No. 2,942
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g. Liens For Construction, Labor, or Supplies— (i) lu Genera l. Although
the doctrine is of recent origin, it has become settled law in this country that in the
final distribution of the assets of an insolvent railroad corporation which has
been placed in the hands of a receiver there are certain claims against the fund
which, under certain circumstances, are entitled to priority of payment over the

debts of the corporation secured by mortgage upon its property." Thus, except

where there is a statutory provision to the contrary,'* the rule is well settled in

equity that where a railroad company becomes insolvent and is placed in the

hands of a receiver, current debts for wages of employees, equipment, useful

improvements, necessary repairs, and other necessary expenses incurred in oper-

ating the road are entitled to, and the court may order that they shall, be a

charge upon the current earnings of the road superior to the claims of credi-

tors secured by a mortgage on the corpus of the railroad property,'" or on the

[affirmed in 23 How. 117, 16 L. ed. 436],
holding also that if he obtains a judgment
against the company for the work, an exe-

cution cannot be levied on the rolling stock
on which a former lien exists.

37. Mcllhenney v. Binz, 80 Tex. 1, 13 S. W.
655, 26 Am. St. Rep. 705; Louisville Trust
Co. 1-. Louisville, etc., R. Co., 174 U. S. 674,
19 S. Ct. 827, 43 L. ed. 1130 [reversing 84
Fed. 539, 28 C. C. A. 202], holding that in
railroad foreclosure proceedings accompanied
by a receivership, it is the duty of the court
at times to give to certain unsecured claims
a priority over the mortgage debt.

38. Alexander v. .Mercantile Trust, etc.,

Co., 100 Ga. 537, 28 S. E. 235 (holding that
under Civ. Code, § 2719 ei seq., the demands
secured by legal liens at the time of filing a

bill of foreclosure should first be paid and
should not be postponed in favor of charges
against the property in favor of persons
whose claims are superior in equity but not
secured by a legal lien) ; New York Cent.
Trust Co. V. Thurman, 94 Ga. 735, 20 S. E.
141.

39. Alatama.— Drennen v. Mercantile
Trust, etc., Co., 115 Ala. 592, 23 So. 164, 67
Am. St. Rep. 72, 39 L. R. A. 623.

Arkansas.— Barstow v. Pine Bluff, etc.,

R. Co., 57 Ark. 334, 21 S. W. 652.

Colorado.— Grand Junction First Nat.
Bank v. Wyman, 16 Colo. App. 468, 66 Pac.

456.

^New York.— Townsend v. Oneonta, etc., R.
Co., 88 N. Y. App. Div. 208, 84 N. Y. Suppl.

427; Brown i: New York, etc., R. Co., 19

How. Pr. 84.

reins.— Mcllhenny v. Binz, 80 Tex. 1, 13

S. W. 655, 26 Am. St. Rep. 705.

Vtah.— New York Cent. Trust Co. v. Utah
Cent. R. Co., 16 Utah 12, 50 Pac. 813.

Virginia.— Smith v. Washington City, etc.,

R. Co., 33 Gratt. 617.

Washington.— Bellingham Bay Imp. Co. v.

Fairhaven, etc., R. Co., 17 Wash. 371, 49 Pac.

514.

United States.— Lackawanna Iron, etc.,

Co. V. Farmers' L. & T. Co., 176 U. S. 298,

20 S. Ct. 363, 40 L. ed. 475; Virginia, etc..

Coal Co. V. Georgia Cent. R., etc., Co., 170

U. S. 355, 18 S. Ct. 657, 42 L. ed. 1068;
Kneeland v. American L. & T. Co., 136 U. S.

89, 10 S. Ct. 950, 34 L. ed. 379; St. Louis,

[34]

etc., R. Co. V. Cleveland, etc., R. Co., 125
U. S. 858, 8 S. Ct. 1011, 31 L. ed. 832; Union
Trust Co. V. Morrison, 125 U. S. 591, 8 S. Ct.

1004, 31 L. ed. 825; Burnham i\ Bowen, 111

U. S. 776, 4 S. Ct. 675, 28 L. ed. 596; Union
Trust Co. V. Souther, 107 U. S. 591, 2 S. Ct.

295, 27 L. ed. 488; Hale v. Frost, 99 U. S.

389, 25 L. ed. 419; Fosdick v. Schall, 99
U. S. 235, 25 L. ed. 339; Rodger Ballast

Car Co. V. Omaha, etc., R. Co., 154 Fed. 629,

83 C. C. A. 403; Southern R. Co. v. Ensign
Mfg. Co., 117 Fed. 417, 54 C. C. A. 591;
Monsarrat V. Mercantile Trust Co., 109 Fed.

230, 48 C. C. A. 328; Rhode Island Locomo-
tive Works V. Continental Trust Co., 108
Fed. 5, 47 C. C. A. 147; International Trust
Co. V. T. B. Townsend Brick, etc., Co., 95
Fed. 850, 37 C. C. A. 396; Grand Trunk R.
Co. V. Central Vermont R. Co., 88 Fed. 620
(holding this to be true as against a mort-
gage on which the first default of interest

occurred during the receivership, where the

stock of supplies coming into the hands of

the receivers exceeded the amount of such
claims and it appears that the net earnings
under the receivership to the time of default
on the mortgage interest, together with the
betterments made, also largely exceeded such
claims) ; Southern R. Co. v. Tillett, 76 Fed.

507, 22 C. C. A. 303; New England R. Co.

V. Carnegie Steel Co., 75 Fed. 54, 21 C. C. A.
219; Bound v. South Carolina R. Co., 58
Fed. 473, 7 C. C. A. 322; Thomas v. Peoria,

etc., R. Co., 36 Fed. 808; Farmers' Loan,
etc., Co. V. Vicksburg, etc., R. Co., 33 Fed.

778; Calhoun v. St. Louis, etc., R. Co., 14

Fed. 9, 9 Biss. 330; Taylor v. Philadelphia,

etc., R. Co., 7 Fed. 377. See Northern Pac.

R. Co. V. Lamont, 69 Fed. 23, 16 C. C. A.
364; Dehniston v. Chicago, etc., R. Co., 7

Fed. Cas. No. 3,800, 4 Biss. 414.

England.— See Proffitt v. Wye Valley R.
Co., 64 L. T. Rep. N. S. 669.

Canada.— Sage !'. Shore Line R. Co., 2

N. Brunsw. Eq. 321. See Wallbridge v.

Parwell, 18 Can. Sup. Ct. 1.

See 41 Cent. Dig. tit. "Railroads," §§ 563-

567; and, generally, Receivers.
The reason for this rule, which is gen-

erally applied only to railroads, is because
of their quasi-public character. They obtain

and use certain franchises granted by the
public and in consideration thereof must
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income,'"' or as against other general creditors,*' unless the claimant has lost or
waived his right to a preference/' In some jurisdictions this preference is pro-
tected by statute.*' The income out of which the mortgagee is to be paid is the net
income obtained by deducting from the gross earnings what is required for necessary
operating and managing expenses, proper equipment, and useful improvements; "

subserve the interests of the public. Espe-
cially must every railroad be kept a going
concern. To this end their earnings are first

applied to debts incurred for labor and sup-
plies necessary to keep the road in actual
operation. In this way not only is the public
interest served, but the value of tlie prop-
erty covered by the mortgage is maintained,
and the interests of all concerned not al-

lowed to go to ruin. Southern E. Co. r.

Ensign Mfg. Co., 117 Fed. 417, 54 C. C. A.
591. The reason for the rule has also been
stated to be " not because the creditors to
whom such debts are due have in law a
lien upon the mortgaged property or the
income, but because, in a sense, the officers
of the company are trustees of the earnings
for the benefit of the different classes of
creditors and the stock-holders; and if they
give to one class of creditors that which
properly belongs to another, the court may,
upon an adjustment of the accounts, so use
the income which comes into its own hands,
as, if practicable, to restore the parties to
their original equitable rights." Fosdick v.

Sehall, 99 U. S. 235, 253, 25 L. ed. 339.
This preference exists upon all the lines of

the railroad system prior in right to both
local and general mortgages. Central Trust
Co, r. Wabash, etc., R. Co., 30 Fed. 332.
Equity cannot be cut off.— The equity of

one who furnished supplies shortly before
the appointment of receivers to be paid out
of funds or income in their hands cannot
be cut off before he becomes a party to the
proceedings, by orders entered at the instance
of the mortgage creditors. New England R.
Co. 1-. Carnegie Steel Co., 75 Fed. 54, 21

C. C. A. 210.

An attaching creditor who has attached
tolls before they came into the hands of the
trustees, and before default, acquires a lien

thereon superior to that of the trustees. Clay
V. East Tennessee, etc., R. Co., 6 Heisk.
(Tenn.) 421.

Current income, within the meaning of this

rule, does not include the proceeds of mile-

age sold in bulk, at a discount, over other

railroads, for which the railroad company
acts in issuing the same, the proceeds not
having been accounted for to them, but used
for its own purposes. Gregg v. Jletropolitan

Trust Co., 124 Fed. 721, 59 C. C. A. 637.

40. Darst r. Pittsburgh, etc., R. Co., 3 Ohio
Dec. (Reprint) 199, 4 Wkly. L. Gaz. 377.

And see the cases cited supra, note 39.

41. Euhlender v. Chesapeake, etc., R. Co.,

91 Fed. 5, 33 C. C. A. 299, holding that a

receivership, although obtained in a suit in

behalf of general creditors, does not entitle

such creditors to payment from the earnings

under the receivership in preference to claims

usually denominated " debts of the income "
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and which are preferential charges thereon
as against all other creditors.

42. State Trust Co. i\ Kansas City, etc., E.
Co., 129 Fed. 455, holding that the filing of
a statement under a statute for a mechanic's
lien for the debt waives the right to after-

ward assert an equitable preferential lien in

a, foreclosure suit.

Prosecuting an action on the claim to a
final judgment before the commencement of
a suit to foreclose a mortgage does not cause
the creditor to lose his right to a preference.

Central Trust Co. v. Clark, 81 Fed. 269, 26
C. C. A. 397.

Laches.— Laches of a creditor in asserting
his claim may deprive him of his right to

an equitable preference. Stewart v. Wis-
consin Cent. R. Co., 95 Fed. 577; Grand
Trunk R. Co. v. Central Vermont E. Co., 78
Fed. 690, holding that where a lessee is bound
to pay from gross earnings certain prior
claims before paying anything to the bond-
holders, but the holders of these claims per-
mit payment to the bondholders first, they
then become common unsecured creditors of

the lessee whose claims on the appointment
of a receiver are not entitled to preference
out of subsequently accruing earnings. But
the delay of the one furnishing the supplies
shortly before the receivership to interpose
his claim until after the mortgage creditors
have intei'posed by foreclosure proceedings
will not bar his recovery, if there are still

assets from which the claim may be paid.

New England E. Co. v. Carnegie Steel Co.,

75 Fed. 54, 21 C. C. A. 219. So laches in

asserting the demand does not cause the

priority of such claim to be lost if an action

at law to enforce the demand has not been
barred by the statute of limitations. Bell-

ingham Bav Imp. Co. v. Fairhaven, etc., R.
Co., 17 Wash. 371, 49 Pac. 514.

43. See Darst r. Pittsburgh, etc., R. Co., 3

Ohio Dec. (Reprint) 199, 4 Wk\y. L. Gaz.

377; Bell r. St. Johnsbury, etc., R. Co., 76

Vt. 42, 56 Atl. 105 (construing St. § 3S03) ;

Farmers' Loan, etc., Co. v. Vicksburg,
etc., R. Co., 33 Fed. 778, construing Miss.

Code, § 1033, which provides that no mort-
gage on the income, future earnings, or roll-

ing stock of a railroad shall be valid against

debts contracted in carrying on the business
of the corporation; and holding that such
statute does not give a prior lien to the

holders of such claims, but merely prevents

those claiming a prior lien under such mort-
gage from setting it up to defeat such claims.

44. Barstow v. Pine Bluff, etc., R. Co., 57

Ark. 334, 21 S. W. 652; Clav r. East Ten-
nessee, etc., R. Co., 6 Heisk." (Tenn.) 421;
Fosdick r. Sehall, 99 U. S. 235, 25 L. ed.

339 ; Rodger Ballast Car Co. v. Omaha, etc.,

R. Co., 154 Fed. 629, 83 C. C. A. 403.
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and every railroad mortgagee in accepting his security impliedly agrees that the

current debts made in the ordinary course of business shall be met from the cur-

rent receipts before he has any claim upon the income; *^ and if in the operation

of the railroad by trustees or a receiver, earnings or income which should have
been used in meeting obUgations for current labor and supplies are diverted from
this purpose and are used for the benefit of the mortgage creditors, as by paying
interest, purchasing property, and making permanent improvements, such diver-

sion must be made good, and is entitled to a priority of payment out of the corpus

of the mortgaged property or its proceeds,"' to the extent that the labor or sup-

plies have contributed to the permanent improvement or betterment of the cor-

porate property," or in so far as the gross earnings of the company have been
diverted from the payment thereof and paid to the bondholders."* But where
there has been no such diversion,"" or where the earnings of the road are more

45. Southern R. Co. v. Carnegie Steel Co.,

176 U. S. 257, 20 S. Ct. 347, 44 L. ed. 458
[affirming 76 Fed. 492, 22 C. C. A. 289];
Fosdick V. Schall, 99 U. S. 235, 25 L. ed.

339 ; Rodger Ballast Car Co. v. Omaha, etc.,

R. Co., 154 Fed. 629, 83 C. C. A. 403.

46. Alaiama.—^Drennen v. Mercantile
Trust, etc., Co., 115 Ala. 592, 23 So. 164, 67
Am. St. Rep. 72, 39 L. R. A. 623.

Arkansas.— Barstow c. Pine Bluff, etc., R.
Co., 57 Ark. 334, 21 S. W. 652.

Colorado.— Grand Junction First Nat.
Bank i. Wyman, 16 Colo. App. 468, 66 Pac.
4'S6.

Missouri.— Van Frank v. St. Louis, etc.,

R. Co., 89 Mo. App. 489.

Texas.— Mcllhenny c. Binz, 80 Tex. 1, 13

S. W. 655, 26 Am. St. Rep. 705; Waters-
Pierce Oil Co. V. V. S., etc.. Trust Co., 44
Tex. Civ. App. 397, 99 S. W. 212.

Utah.— New York Cent. Trust Co. v. Utah
Cent. R. Co., 16 Utah 12, 50 Pac. 813; Litz-

enberger (?. Jarvis-Conklin Trust Co., 8 Utah
15, 28 Pac. 871.

Washington.— Bellingham Bay Imp. Co. v.

Fairhaven, etc., R. Co., 17 Wash. 371, 49
Pac. 514.

United States.— Southern R. Co. v. Car-
negie Steel Co., 176 U. S. 257, 20 S. Ct. 347,
44 L. ed. 458 [affirming 76 Fed. 492, 22
C. C. A. 289]; Kneeland v. American L.

& T. Co., 136 U. S. 89, 10 S. Ct. 950, 34
L. ed. 379; St. Louis, etc., R. Co. v. Cleve-

land, etc., R. Co., 125 U. S. 658, 8 S. Ct.

1011, 31 L. ed. 832; Burnham v. Bowen,
111 U. S. 776, 4 S. Ct. 675, 28 L. ed. 596;
Union Trust Co. v. Walker, 107 U. S. 596.

2 S. Ct. 299, 27 L. ed. 490; Fordyce v. Kan-
sas City, etc., Connecting R. Co., 145 Fed.

566; Southern R. Co. v. Ensign Mfg. Co.,

117 Fed. 417, 54 C. C. A. 591; Gregg v.

Mercantile Trust Co., 109 Fed. 220, 48
C. C. A. 318; Rhode Island Locomotive
Works V. Continental Trust Co., 108 Fed.

5, 47 C. C. A. 147; International Trust Co.

V. T. B. Townsend Brick, etc., Co., 95 Fed.
850, 37 C. C. A. 396; Southern R. Co. v.

Tillett, 76 Fed. 507, 22 C. C. A. 303; Penn-
sylvania Finance Co. v. Charleston, etc., R.
Co., 62 Fed. 205, 10 C. C. A. 323; Calhoun
V. St. Louis, etc., R. Co., 14 Fed. 9, 9 Biss.

330. See Toledo, etc., R. Co. v. Hamilton,
134 U. S. 296, 10 S. Ct. 546, 33 L. ed. 905.

See 41 Cent. Dig. tit. "Railroads," §§ 563-
567.

Dependent on diversion.— The right of one
furnishing supplies to a preference over the

mortgagee is dependent upon the fact that

there has been a diversion of the net earnings
of the mortgaged property over and above
the necessary expenditures for operation and
that such diversion has inured to the benefit

of the mortgagee and the burden rests upon
the claimant of such preference to establish
such facts. Kansas L. & T. Co. r. Sedalia
Electric R., etc., Co., 108 Fed. 702.
The diversion need not be prior to the re-

ceivership.— Virginia, etc.. Coal Co. r.

Georgia Cent. R., etc., Co., 170 U. S. 355,

18 S. Ct. 657, 42 L. ed. 1068 [affirming 66
Fed. 803, 14 C. C. A. 112].
47. Drennen i\ Mercantile Trust, etc., Co.,

115 Ala. 592, 23 So. 164, 67 Am. St. Rep.
72, 39 L. R. A. 623. And see the cases
cited supra, note 46.

48. Drennen v. Mercantile Trust, etc., Co.,
115 Ala. 592, 23 So. 164, 67 Am. St. Rep.
72, 39 L. R. A. 623. And see the cases cited
sjopra, note 46.

49. Hammerly o. Mercantile Trust etc.,

Co., 123 Ala. 596, 26 So. 646; Waters-Pierce
Oil Co. V. V. S., etc.. Trust Co., 44 Tex. Civ.
App. 397, 99 S. W. 212; Gregg v. Metropoli-
tan Trust Co., 197 U. S. 183, 25 S. Ct. 415,
49 L. ed. 717 [affirming 124 Fed. 721, 59
C. C. A. 637]; St. Louis, etc., R. Co. i'.

Cleveland, etc., R. Co., 125 U. S. 658, 8 S. Ct.
1011, 31 L. ed. 832; Penoi v. Calhoun, 121
U. S. 251, 7 S. Ct. 906, 30 L. ed. 915; Niles
Tool Works Co. v. Louisville, etc., R. Co.,

112 Fed. 561, 50 C. C. A. 390; Monsarrat v.

Mercantile Trust Co., 109 Fed. 230', 48
C. C. A. 328; Rhode Island Locomotive Works
V. Continental Trust Co., 108 Fed. 5, 47
C. C. A. 147 ; International Trust Co. i-. T. B.
Townsend Brick, etc., Co., 95 Fed. 850, 37
C. C. A. 396; Farmers' L. & T. Co., v.

Northern Pac. R. Co., 68 Fed. 36; U. S.

Trust Co. II. New York, etc., R. Co., 25 Fed.
800. Compare Cleveland, etc., R. Co. r.

Knickerbocker Trust Co., 86 Fed. 73.

A secretary rendering services to a rail-

road company six months prior to the ap-
pointment of a receiver is not entitled to

priority over mortgage bondholders where
there has been no diversion of earnings for
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than sufficient to pay all its operating expenses,°° labor and supply claimants
are ordinarily not entitled to priority out of the cor-pus of the railroad property
unless the terms of the mortgage permit of such priority; ^' although it has been
held that the court may in its discretion, in accordance with the facts and cir-

cumstances of the particular case, and where the current income is insufficient,

order such claim to prior payment out of the proceeds of sale, notwithstanding
there has been no diversion of the income. ^^ But this equitable right in favor of

operating expenses does not exist against second mortgage bondholders for a
diversion of current income for the benefit of first mortgage bondholders; ^ nor,

it has been held, do these rules apply to a private railroad.*''

(ii) Effect of Lease of Road. As a general rule the above doctrine

appUes whether the labor or supphes were furnished to the company owning the

property or to a lessee thereof.*'' But it has been held that the rule does not
apply as against a lessor for improvements made upon a lessor's interest by a
receiver of the lessee, where the lease gave the lessee no right to make such improve-
ments at the lessor's expense.*"

(hi) What Constitutes a Diversion. A diversion within the meaning
of the above rule means the use of the current income for the payment of claims

for labor or supphes or other matters which were not necessary to keep the road

a going concern; *' and may consist in using such income to pay for permanent
improvements,*' rentals,*' or interest on the mortgage.™

the benefit of bondholders. Central Trust
Co. V. Chattanooga, etc., E. Co., 69 Fed. 295.

50. Security Trust Co. v. Goble R. Co., 44
Oreg. 370, 74 Pac. 919, 75 Pac. 697.

51. New York Cent. Trust Co. v. Utah
Cent. R. Co., 16 Utah 12, 50 Pac. 813; Union
Trust Co. V. Illinois Midland R. Co., 117
U. S. 434, 6 S. Ct. 809, 29 L. ed. 963; Den-
niston v. Chicago, etc., E. Co., 7 Fed. Cas.
No. 3,800, 4 Biss. 414. And see the cases
cited supra, notes 49, 50.

52. Pennsylvania Finance Co. v. Charles-
ton, etc., R. Co., 62 Fed. 205, 10 C. C. A.
323. See also Receivees.

53. St. Louis, etc., R. Co. v. Cleveland, etc.,

E. Co., 125 U. S. 658, 8 S. Ct. 1011, 31

L. ed. 832; Central Trust Co. v. East Ten-
nessee, etc., R. Co., SO Fed. 624, 26 C. C. A.
30.

54. Grand Junction First Nat. Bank v.

Wyman, 16 Colo. App. 468, 66 Pac. 456, hold-

ing that where a railroad belongs to a min-
ing company and is not used by the public

but only in the operation of the mine, a

claim for money borrowed to keep the road
in operation should not be given precedence

over a mortgage securing the company's
bonds.

55. Virginia, etc., Coal Co. v. Georgia Cent.

R., etc., Co., 170 U. S. 355, 18 S. Ct. 657,

42 L. ed. 1068 [affirming 66 Fed. 803, 14

C. C. A. 112] (holding also that it is im-

material whether the lease is valid or not) ;

Stewart v. Wisconsin Cent. E. Co., 95 Fed.

577.

56. Felton v. Cincinnati, 95 Fed. 336, 37

C. C. A. 88.

57. Gregg v. Mercantile Trust Co., 109

Fed. 220, 48 C. C. A. 318, holding that the

payment of trust certificates issued for ears

or equipment furnished which was not neces-

sary to keep the railroad a going concern,

and which certificates therefore did not create

a debt of the income, is a diversion of such
earnings inuring to the benefit of the mort-

gagees under whose mortgage the equipment
passed subject to the lien of the vendor.
Breach of contract.—A breach by a con-

trolling railroad company of a contract re-

quiring income to be first applied to oper-

ating expenses can be complained of only

by the other company, and does not consti-

tute a diversion of funds so as to entitle a

claimant for an injury due to negligence to a
preference out of the income as against a
mortgagee. Veatch v. American L. & T. Co.,

79 Fed. 471, 25 C. C. A. 39.

58. Southern E. Co. v. Carnegie Steel Co.,

176 U. S. 257, 20 S. Ct. 347, 44 L. ed. 458

[affirming 76 Fed. 492, 22 C. C. A. 289];
Southern R. Co. v. Tillett, 76 Fed. 507, 22
C. C. A. 303.

59. Southern R. Co. v. Carnegie Steel Co.,

176 U. S. 257, 20 S. Ct. 347, 44 L. ed. 458

[affirming 76 Fed. 492, 22 C. C. A. 289].

And see infra, VIII, A, 9, k.

60. Southern R. Co. v. Carnegie Steel Co.,

176 U. S. 257, 20 S. Ct. 347, 44 L. ed. 458

[affirming 76 Fed. 492, 22 C. C. A. 289];
Southern R. Co. v. Tillett, 76 Fed. 507, 22

C. C. A. 303. Compare Farmers' L. & T.

Co. V. Fidelity Ins., etc., Co., (Tex. Civ.

App. 1897) 41 S. W. 113.

Giving credit for a certain period to a rail-

road company to pay for supplies furnished

indicates a contemplation that during that

period the interest falling due on the mort-
gage bonds is to be paid out of the earnings

and henee such payments are not a diversion

of earnings within the above rule. Bound
V. South Carolina R. Co., 58 Fed. 473, 7

C. C. A. 322.

A diversion of earnings of a railroad from
operating expenses to interest on bonds is not
shown by the fact that through an extended
period the gross receipts would have been

[VIII, A, 9, g, (I)]
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(iv) Requisites of Operating Expenses— (a) In General. The mere
fact that that which an unsecured creditor of an insolvent railroad company
furnished to the company was for the preservation of the property and the benefit

of the mortgage securities is not sufficient to give his claim priority over mort-

gage creditors in the distribution of the net earnings; "' but before such creditors

are entitled to a preference it should reasonably appear from all the circumstances

that the debt was one to be fairly regarded as part of the operating expenses of

the railroad company, incurred in the ordinary course of the business of the rail-

road and to be met out of the current receipts; "' and in this sense operating

expenses, or current debts, include only such expenses as are reasonably necessary

to operate the railroad and keep it a going concern.** Thus "operating expenses"
within the application of the above rules have been held to include debts due
to connecting lines growing out of an interchange of business, °* and debts due for

the use and occupation of leased property or ^lines,"'' or for necessary repairs, °°

sufficient to meet all operating expenses if

no interest had been paid, since, at the time
when there was no default in the payment of

operating expenses, the earnings were right-

fully appropriated to pay the interest. St.

Louis, etc., R. Co. v. Cleveland, etc., E. Co.,

125 U. S. 658, 8 S. a. 1011, 31 L. ed. 832.
61. Southern R. Co. v. Carnegie Steel Co.,

176 U. S. 257, 20 S. Ct. 347, 44 L. ed. 458
laffirming 76 Fed. 492, 22 C. C. A. 289];
Rodger Ballast Car Co. v. Omaha, etc., R.
Co., 154 Fed. 629, 83 C. C. A. 403.

62. Southern R. Co. v. Carnegie Steel Co.,

176 U. S. 257, 20 S. Ct. 347, 44 L. ed. 458
[afiirming 76 Fed. 492, 22 C. C. A. 289];
Rodger Ballast Car Co. v. Omaha, etc., R.
Co., 154 Fed. 629, 83 C. C. A. 403.

63. Security Trust Co. v. Goble R. Co., 44
Oreg. 370, 74 Pac. 919, 75 Pac. 697; Southern
R. Co. V. Carnegie Steel Co., 176 U. S. 257,
20 S. Ct. 347, 44 L. ed. 458 [affirmmg 76
Fed. 492, 22 C. C. A. 289]; Virginia, etc.,

Coal Co. V. Georgia Cent. R., etc., Co., 170
U. S. 355, 18 S. Ct. 657, 42 L. ed. 1068
(holding that this equity is dependent upon
the fact that the supplies were sold and
specially purchased for the use and were
used in the operation of the road and were
essential for such operation) ; Hale v. Frost,

99 U. S. 389, 25 L. ed. 419 (car springs
and spirals and supplies for machinery de-

partment) ; Southern R. Co. v. Chapman
Jack Co., 117 Fed. 424, 54 C. C. A. 598;
Southern R. Co. v. Ensign Mfg. Co., 117 Fed.

417, 54 C. C. A. 591; Cleveland, etc., R. Co.

V. Knickerbocker Trust Co., 86 Fed. 73.

Services rendered in a logging venture of a
railroad company are not services necessary to

keep the road a going concern within the

meaning of the above rule. Security Trust
Co. V. Goble, etc., R. Co., 44 Oreg. 370, 74 Pac.
919, 75 Pac. 697.

Legal services.— The fact that legal serv-

ices rendered to a railroad oompany re-

sulted in benefit to its bondholders does not
displace the lien of the latter who are not
parties to the contract of employment, in

favor of a claim for such services. Penn-
sylvania Finance Co. v. Charleston, etc., R.
Co., 52 Fed. 678. Thus legal services ren-

dered to a railroad company in maintaining
before the court the validity of municipal

bonds are not of a character to take prece-
dence of the company's mortgage bonds.
Pennsylvania Finance Co. v. Charleston, etc.,

R. Co., 52 Fed. 678. So claims for legal
services rendered a railroad company in the
ordinary course qf its business under special
employment, which do not directly contribute
in some way to the advantage of the mort-
gagees do not stand upon the same plane
with the labor of operatives or the claims of

those who furnish materials or supplies to

maintain the road. Gregg v. Mercantile
Trust Co., 109 Fed. 220, 48 C. C. A. 318.

See In re Mersey R. Co., 64 L. J. Ch. 623, 72
L. T. Rep. N. S. 535.

The annual salary of an attorney of a rail-

road which falls due only a short time before
the road is placed in the hands of a receiver

is entitled to priority over mortgage bond-
holders. Blair v. St. Louis, etc., R. Co., 23
Fed. 521.

In computing net earnings during a re-

ceivership, only such expenditures as are
actually made can be deducted from the gross
earnings. Bell v. St. Johnsbury, etc.. R. Co.,

76 Vt. 42, 56 Atl. 105.

There is no rule of law declaring what con-
stitutes operating expenses of a railroad com-
pany, but it is a matter of evidence and
determinable like any other fact, and where
the witnesses are together in their testimony
as to this matter, the preponderance on the
point as to what constitutes operating ex-

penses must control. Schmidt v. Louisville,

etc., R. Co., 119 Ky. 287, 84 S. W. 314, 27
Ky. L. Rep. 21.

64. Van Frank v. Missouri Pac. R. Co., 89
Mo. App. 460; St. Louis, etc., R. Co. v.

Cleveland, etc., R. Co.. 125 U. S. 658, 8 S. Ct.

1011, 31 L. ed. 832; Monsarrat v. Mercantile
Trust Co., 109 Fed. 230, 48 C. C. A. 328;
Gregg V. Mercantile Trust Co., 109 Fed. 220,

48 C. C. A. 318; Ames v. Union Pac. R. Co.,

73 Fed. 49 ; Pennsylvania Finance Co. v.

Charleston, etc., R." Co., 62 Fed. 205, 10

C. C. A. 323. Compare Jessup i: Atlantic,

etc., R. Co., 13 Fed. Cas. No. 7,299, 3 Woods
441.

65. See infra, VIII, A, 9, k.

66. Bell V. St. Johnsburv, etc., R. Co., 76
Vt. 42, 56 Atl. 105; Union Trust Co. v.

Illinois Midland R. Co., 117 U. S. 434, 6

[VIII, A, 9, g, (iv), (a)]
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rails, "'cross ties essential to the replacement of ties decayed, "' wages due employees,

"

taxes,™ compensation or expenses of trustee or receiver in executing the trust,'"

costs of receivership,'^ and debts due for the purchase, '^ or rental of necessary
roUing stock; '^ and the fact that such debts were incurred for betterments does
not affect the right to have them paid out of the current income where such

S. Ct. 809, 29 L. ed. 963; Southern R. Co.
V. Tillett, 76 Fed. 507, 22 C. C. A. 303. Com-
pare Meyer \i. Johnston, 53 Ala. 237.

67. Southern R. Co. r. Carnegie Steel Co.,
'176 U. S. 257, 20 S. Ct. 347, 44 L. ed. 458
[affirming 76 Fed. 492, 22 C. C. A. 289].
Compare Galveston, etc., R. Co. c. Cowdrey,
11 Wall. (U. S.) 459. 20 L. ed. 199.

The use of part of the rails to repair other
roads under the company's control and in its

possession, whose preservation in a proper
condition is vital to its successful operation,
will not preclude a right to a preference in

payment of that claim over the mortgage
debt out of the current income of the rail-

road. Southern E. Co. r. Carnegie Steel Co.,

176 U. S. 257, 20 S. Ct. 347, 44 L. ed. 458
[affirming 76 Fed. 492, 22 C. C. A. 289].
68. Gregg v. Mercantile Trust Co., 109 Ted.

220, 48 C. C. A. 318.

69. Douglass v. Cline, 12 Bush (Ivy.) 608;
Litzenberger v. Jarvis-Conklin Trust Co., 8

Utah 15, 28 Pac. 871; Union Trust Co. v.

Illinois Midland R. Co., 117 U. S. 434, 6

S. Ct. 809, 29 L. ed. 963.

70. U. S. Trust Co. r. Mercantile Trust Co.,

88 Fed. 140, 31 C. C. A. 427 [affirming 80

Fed. IS].

71. Mcllhenny r. Binz, 80 Te.\-. 1, 13 S. W.
655, 26 Am. St. Rep. 705; Smith v. Wash-
ington City, etc., R. Co., 33 Gratt. (Va.)

617; Union Trust Co. r. Illinois Midland R.

Co., 117 U. S. 434, 6 S. Ct. 809, 29 L. ed.

963; Queen Anne's Ferrv. etc., Co. v. Queen
Anne's R. Co., 148 Fed. '41.

Moneys expended and liabilities incurred

by the receivers or trustees in the manage-
ment of property intrusted to them consti-

tute preferential claims upon the trust estate

which must be paid out of its proceeds before

it can be distributed to the beneficiaries.

^Mercantile Trust Co. v. Farmers' L. & T.

Co., 81 Fed. 254, 26 C. C. A. 383 [affirming

71 Fed. 60!].

72. Van Frank v. St. Louis, etc., R. Co.,

89 Mo. App. 489; In re Wrexham, etc., R.

Co., [1900] 1 Ch. 261, 69 L. J. Ch. 291,

82 L. T. Rep. N. S. 33, 16 T. L. R. 169, 48

Wkly. Rep. 311 [modifying 68 L. J. Ch. 115,

80 L. T. Rep. N. S. 648].

Compensation for counsel of a receiver for

services necessary to the successful manage-
ment of the road is an operating expense.

Bayliss v. Lafayette, etc., R. Co., 2 Fed. Cas.

No. 1,141, 9 Biss. 90, 8 Reporter 579.

Sureties on an appeal-bond for a railroad

company having become liable thereon by
reason of the company's default, such lia-

bility is a current operating expense occur-

ring during the receivership and hence should

be paid out of the current earnings. Farmers'

L. & T. Co. v. Northern Pac. R. Co., 71 Fed.

245.
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Expenditures for litigation engaged in by
the receivers, but arising from matters an-

terior to their appointment, and with which
they had nothing to do as receivers, cannot
be allowed as operating expenses. Bell v.

St. Johnsbury, etc., R. Co., 76 Vt. 42, 56

Atl. 105.

73. Gregg v. Mercantile Trust Co., 109 Fed.

220, 48 C. C. A. 318 (holding that a debt

incurred for locomotives acquired to give the

road additional motive power is not one

which is entitled to preference over mortgage
debts merely because the locomotives when
acquired passed under the mortgage and
added to the security of the mortgage; but

while that is a fact to be considered it does

not alone warrant the displacement of a

mortgage lien but it must further appear
that the acquisition was reasonably neces-

sary to the useful operation of the road) ;

Rhode Island Locomotive Works v. Conti-

nental Trust Co., 108 Fed. 5, 47 C. C. A.

147 (holding, however, that the purchase of

certain locomotives was not a necessary cur-

rent expense). But see Rodger Ballast Car
Co. f. Omaha, etc., R. Co., 154 Fed. 629, 83

C. C. A. 403.

74. Mercantile Trust, etc., Co. c. Southern
Iron Car Line, 113 Ala. 543, 21 So. 373

(holding that where car rental contracts are

continued in force by receivers appointed in

foreclosure proceedings, under license from
the court, the car rent becomes a lien on the

property superior to the lien of the mort-

gage debt) ; Lane V. Macon, etc., R. Co., 96

Ga. 630, 24 S. E. 157; St. Louis, etc., R.

Co. r. O'Hara, 177 111. 525, 52 N. E. 734,

53 N. E. 118 [affirming 75 111. App. 496];

Re Cornwall Minerals R. Co., 48 L. T. Rep.

X. S. 41. But see Union Trust Co. v. Illinois

Jlidland R. Co.. 117 U. S. 434, 6 S. Ct. 809,

29 L. ed. 963; Rodger Ballast Car Co. v.

Omaha, etc., R. Co., 154 Fed. 629, 83 C. C. A.

403; Grand Trunk R. Co. v. Central Vermont
R. Co., 90 Fed. 163 (holding that a claim

against a railroad for ear rentals or mileage

occurring prior to a receivership is not en-

titled to payment as a preferential debt) ;

Pullman's Palace-Car Co. v. American L. & T.

Co., 84 Fed. 18, 28 C. C. A. 263 (holding that

the mileage due under a contract for the use

of Pullman palace cars is not distinguishable

from car rentals and cannot be made a pre-

ferred claim on the appointment of a receiver

for the railroad company) ; Mather Humane
Stock Transp. Co. r. Anderson, 76 Fed. 164, 22

C. C. A. 109 (holding also that the fact that

by the terms of a lease of cars to a railroad

company a portion of the rent was not due

when receivers for the company were ap-

pointed, does not give a claim for that portion

of the rent a preference over a mortgage on

the road recorded before the making of the
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betterments were necessary.'^ But it has been held that "operating expenses"
do not include claims for damages, '° or debts for printed matter and station-

ery," or for advertising matter furnished to the railroad company prior to the
appointment of a receiver,'' or for labor or supplies purchased by the company
to be used on a road other than the one which the mortgage covers.'"

(b) Debts For Original Construction or Permanent Improvements. This rule,

however, does not ordinarily apply to debts of original construction, since these

debts are supposed to be paid out of the fund arising out of the original sale of

stocks and bonds and have no claim upon the current earnings of the road through
which alone the equities of preferred creditors are reached; ^ nor should this

preference be applied to expenditures for repairs so extensive as to amount to

permanent improvements such as a reconstruction or the construction of a new

lease). Compare Thomas v. Western Car Co.,

149 U. S. 95, 13 S. Ct. 824, 37 L. ed. 663,

where the lessor relied upon the general
credit of the company.

75. Mcllhenny v. Binz, 80 Tex. 1, 13 S. W.
655, 26 Am. St. Kep. 705; Farmers' L. &, T.
Co. V. Vieksburg, etc., R. Co., 33 Fed. 778.
Compare Terre Haute, etc., R. Co. v. Harri-
son, 88 Fed. 913, 32 C. C. A. 130.

76. See infra, VIII, A, 9, j.

77. Van Frank d. St. Louis, etc., R. Co., 89
Mo. App. 489; Bell v. St. Johnsbury, etc..

E. Co., 76 Vt. 42, 56 Atl. 105, holding this

to be true under St. § 3803, giving to
railroad creditors " having claims for serv-

ices rendered and materials furnished to

keep the road in repair, and run the same "

a certain preference in the personalty and
net earnings.

Bills for advertising the road, its trains,

etc., contracted by a committee while in the
management of the road, are for legitimate
operating expenses and are entitled to

priority as such, equallj' as though they had
been contracted by the trustee in possession.

Queen Anne's Ferry, etc., Co. v. Queen
Anne's E. Co.. 148 Fed. 41.

78. Central Trust Co. v. East Tennessee,
etc., E. Co., 80 Fed. 624, 26 C. C. A. 30.

79. Southern E. Co. v. Chapman Jack Co.,

117 Fed. 424, 54 C. C. A. 598; Southern E.
Co. V. Ensign Mfg. Co., 117 Fed. 417, 54
C. C. A. 591.

80. Arkansas.— Barstow v. Pine Bluff, etc.,

E. Co., 57 Ark. 334, 21 S. W. G52.

Georgia.— Farmers' L. & T. Co. v. Candler,

92 Ga. 249, 18 S. E. 540, holding that a rail-

road contractor has no priority as against

the lien of a mortgage upon a railroad be-

cause his supplies or materials went to make
up its real value.

Michigan.— Ten Eyck v. Pontiac, etc., E.
Co., 114 Mich. 494, 72 N. w. 362.

Teajos.— Mcllhenny v. Binz, 80 Tex. 1, 13

S. W. 655, 26 Am. St. Rep. 706.

United States.— Lackawanna Iron, etc., Co.

V. Farmers' L. & T. Co., 176 U. S. 298, 20
S. Ct. 363, 44 L.-ed. 475 [affirming 79 Fed.

202, 24 C. C. A. 487] ; Toledo, etc., E. Co. v.

Hamilton, 134 U. S. 296, 10 S. Ct. 540, 33
L. ed. 905 ; Porter v. Pittsburg Bessemer Steel

Co., 120 U. S. 649, 7 S. Ct. 741, 30 L. ed.

830, 122 U. S. 267, 7 S. Ct. 1206, 30 L. ed.

1210; Niles Tool Works Co. v. Louisville,

etc., E. Co., 112 Fed. 561, 50 C. C. A. 390;
Farmers' L. & T. Co. v. Stuttgart, etc., R.

Co., 92 Fed. 246; Farmers' L. & T. Co. ;;.

Cape Fear, etc., E. Co., 73 Fed. 712.

See 41 Cent. Dig. tit. "Railroads," §§ 563-
567.

Original construction.— The term has a
technical meaning. It is that construction

of bridges, grades, culverts, rails, ties, docks,

etc., that is necessary to be done before the

road can be opened, or before they can be
occupied or used, and not such structures as
are intended to replace old and wornout coun-
terparts. Cleveland, etc., E. Co. v. Knicker-
bocker Trust Co., 86 Fed. 73, 76.

Claims of contractors and laborers for labor
performed in the construction of a railroad
subsequent to the execution of a mortgage
on the road will not be allowed except as
postponed to the mortgage debt; and this is

true whether or not mechanics' or laborers'

liens have been filed in the proper court.

Contracts made prior to the execution of the
mortgage and work done thereunder create

no lien superior to that of the mortgage.
Claims of contractors and laborers for labor
performed in the construction of a, railroad
subsequent to the execution of the mortgage
to secure its bonds will not be allowed except
as postponed to the bondholders notwith-
standing the work is performed and mechan-
ics' and laborers' liens filed in the proper
court before the registration of the mort-
gage. Tommey o. Spartanburg, etc., R. Co.,

7 Fed. 429, 4 Hughes 640.

A claim for cutting down and clearing away
timber for the road for its original construc-
tion cannot be given preference upon fore-

closure of a prior mortgage on the road.

Barstow v. Pine Bluff, etc., R. Co., 57 Ark.
334, 21 S. W. 652.

A guarantor of such a debt who pays the

debt has no greater claim in equity to a lien

on the road superior to the prior mortgage
than the original creditor would have if un-

paid. Farmers' L. & T. Co. v. Stuttgart, etc.,

R. Co., 92 Fed. 246.

A purchaser of notes executed by one rail-

road company cannot establish a lien there-

for on the property of another superior to

that of a prior mortgage, merely because the

maker used the proceeds in the construction

of the second road. Farmers' L. & T. Co. r.

Stuttgart, etc., R. Co., 92 Fed. 246.

[VIII, A, 9, g, (IV), (b)]
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road.'' It has been held, however, that there may be construction claims which
appeal as strongly to the conscience of a court of equity as the debts which are

commonly known as operating expenses ;
*^ and when mortgages are executed upon

an unfinished road and they show upon their face that it was contemplated that

the work of construction should be prosecuted to completion, the new road should

be considered "a useful improvement," and if the road be put into the hands

of a receiver before the work and materials are paid for the holders of the claims

for such work and materials should be paid from the net earnings of the road while

under control of the court. *^

(c) Accriml of Indebtedness. In respect to debts incurred before a receiver

was appointed, in order that they may be entitled to priority within the meaning
of the above rule, they must have been incurred within a reasonable time before

the receiver was appointed and left unpaid because of the sudden action of the

court in making such appointment.** The determination of this period is ordi-

narily within the sound discretion of the court having jurisdiction of the accounts,^

and has usually been fixed at six months before the appointment of the receiver,'"

although as to such debts there is no arbitrary six months' rule," and the equities

of the case may be such that a claim will be allowed preference if incurred within

a year,*' or even for a longer period, as where the services are rendered or supplies

furnished under a continuous contract,'^ or where the delay in enforcing payment
was not caused by the creditor."" But if the debt has become an ordinary floating

81. Powers v. Jourdan, i N. Y. St. 839;
Lackawanna Iron, etc., Co. v. Farmers' L. & T.

E. Co., 176 U. S. 298, 20 S. Ct. 363, 44 L. ed.

475 [affirming 79 Fed. 202, 24 C. C. A. 487]

;

Phinizy v. Augusta, etc., R. Co., 62 Fed. 771.

82. Mcllhenny v. Binz, 80 Tex. 1, 13 S. W.
655, 26 Am. St. Kep. 705.

83. Mcllhenny i\ Binz, 80 Tex. 1, 13 S. W.
655, 26 Am. St. Rep. 705.

84. Drennen v. Mercantile Trust, etc., Co.,

115 Ala. 592, 23 So. 164, 67 Am. St. Rep. 72,

39 L. R. A. 623; New York Cent. Trust Co.

V. Utah Cent. R. Co., 16 Utah 12, 50 Pac.
813; Southern R. Co. v. Ensign Mfg. Co., 117
Fed. 417, 54 C. C. A. 591; Central Trust
Co. V. East Tennessee, etc., R. Co., 80 Fed.

624, 26 C. C. A. 30; Morgan's Louisiana,
etc., R., etc., Co. v. Farmers' L. & T. Co., 79
Fed. 210, 24 C. C. A. 495; Blair v. St. Louis,

etc., R. Co., 23 Fed. 521 (holding that attor-

ney's fees earned a year and a half before the

appointment of a receiver are not entitled to

any preference) ; Gooderham v. Toronto, etc.,

R. Co., 8 Ont. App. 685.

One whose claim accrued more than seven-

teen months before the impounding of the

property by the mortgage bondholders, and
who extended the time for its payment for

eighteen months after it was due, is not en-

titled to a preference over the mortgage bond-
holders either out of the income or out of the

proceeds of the mortgaged property. West-
inghouse Air Brake Co. v. Kansas City South-
ern R. Co., 137 Fed. 26, 71 C. C. A. 1 [re-

versing on other grounds 128 Fed. 129, 129

Fed. 455].

85. Central Trust Co. r. East Tennessee,

etc., R. Co., 80 Fed. 624, 26 C. C. A. 30.

In fixing the time within which such claims

will be allowed and ordered paid the court

will adopt by analogy the rule of the state

statutes in relation to liens on railroads for

work done and supplies and materials fur-
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nished. Turner v. Indianapolis, etc., R. Co.,

24 Fed. Cas. No. 14,258, 8 Biss. (U. S.) 315.

86. Gregg v. Metropolitan Trust Co., 197

U. S. 183, 25 S. Ct. 415, 49 L. ed. 717 [affirm-

ing 124 Fed. 721, 59 C. C. A. 637] ; Westing-
house Air Brake Co. r. Kansas City S. E.
Co., 137 Fed. 26, 71 C. C. A. 1 [reversing

on other grounds 128 Fed. 129, 129 Fed.

455] ; Southern R. Co. r. Chapman Jack Co.,

117 Fed. 424, 54 C. C. A. 598; Monsarrat r.

Mercantile Trust Co., 109 Fed. 230, 43

C. C. A. 328; Gregg i. Mercantile Trust Co.,

109 Fed. 220, 48 C. C. A. 318; Thomas v.

Cincinnati, etc., R. Co., 91 Fed. 195; Central
Trust Co. V. East Tennessee, etc., R. Co., 80

Fed. 624, 26 C. C. A. 30; Farmers' L. & T.

Co. i. Vicksburg, etc., R. Co., 33 Fed. 778;
Blair r. St. Louis, etc., R. Co., 22 Fed. 471.

See Cleveland, etc., R. Co. v. Knickerbocker
Trust Co., 86 Fed. 73.

The reason that six months is approxi-

mately the limited time within which prefer-

ential claims must accrue is that there is

usually an interval of six months between
the dates when instalments of interest upon
the bonds fall due, and the mortgages gener-

ally so provide, and the warranted inference

is that, when an instalment of interest is

paid, current expenses to that time have
either been paid, or funds to pay them have
been lawfully provided. Westinghouse Air

Brake Co. v. Kansas City, 137 Fed. 26, 71

C. C. A. 1.

87. Northern Pac. R. Co. v. Lamont, 09

Fed. 23, 16 C. C. A. 364.

88. Vanfrank r. Missouri Pac. R. Co., 89

Mo. App. 460; Southern R. Co. v. Carnegie

Steel Co., 176 U. S. 257, 20 S. Ct. 347, 44 L. ed.

458 [affirming 76 Fed. 492, 22 0. C. A. 289].

89. Blair v. St. Louis, etc., R. Co., 22 Fed.

769.

90. Central Trust Co. v. Utah Cent. R. Co.,

16 Utah 12, 50 Pac. 813.
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debt, which must be determined from the facts of each particular case, it is not
entitled to preference."'

(d) Beht Contracted on Faith of Current Income. It is also essential, in order

that such debts may have priority, that the person furnishing the labor or sup-

plies must have reUed upon the fact that the current earnings would be applied

to the payment of his debt, and not have contracted upon the personal responsi-

bility of the railroad company or another; ^ and whether the debt was contracted

upon the personal credit of the company, without any reference to its receipts, is

to be determined in each case by the amount of the debt, the time and terms
of payment, and all other circumstances attending the transaction."^

(v) Rights of Assignejes. An assignee of a claim for labor or supplies

furnished to a railroad company has the same right to assert the priority of the

assigned claim as the assignor had."*

h. Statutory Liens in General. The rights of laborers and materialmen to

priority over mortgages and encumbrances on railroad property is in some juris-

dictions expressly regulated by statute."^ Under some statutes a person who

91. Duncan v. Mobile, etc., R. Co., 8 Fed.
Cas. No. 4,137, 2 Woods 542. See Brown v.

New York, etc., R. Co., 19 How. Pr. (N. Y.)
84.

92. Virginia, etc.. Coal Co. v. Central R.,

etc., Co., 170 U. S. 355, 18 S. Ct. 657, 42
L. ed. 1068; Thomas v. Western Car Co., 149
U. S. 95, 13 S. Ct. 824, 34 L. ed. 663; Penn
V. Calhoun, 121 U. S. 251, 7 S. Ct. 906, 30
L. ed. 915; Fordyce v. Kansas City, etc., R.
Co., 145 Fed. 566; Southern R. Co. v. Ensign
Mfg. Co., 117 Fed. 417, 54 C. C. A. 591;
Rhode Island Locomotive Works v. Continen-
tal Trust Co., 108 Fed. 5, 47 C. C. A. 147;
Ruhlender v. Chesapeake, etc., R. Co., 91 Fed.

5, 33 C. C. A. 299 (holding that where steel

rails were sold to an individual on his own
credit for the lessee of a railroad, the seller

is not entitled to a preferential lien therefor

on the property of the lessor) ; Louisville,

etc., R. Co. V. Central Trust Co., 87 Fed. 500,

31 C. C. A. 89; Morgan's Louisiana, etc., R.,

etc., Co. V. Fanners' L. & T. Co.,. 79 Fed. 210,

24 C. C. A. 495; Skiddy v. Atlantic, etc., R.

Co., 22 Fed. Cas. No. 12,922, 3 Hughes 320.

93. Southern R. Co. v. Carnegie Steel Co.,

176 U. S. 257, 20 S. Ct. 347, 44 L. ed. 458
[affirming 76 Fed. 492, 22 C. C. A. 289].

Demanding and receiving collateral security

to a large amount for a debt on account of

rails to be used in repairing the road is a cir-

cumstance tending to sho-v that the seller did

not regard itself as entitled to an equitable

claim upon net earnings in preference to

mortgage creditors, but relied on the general

credit of the railroad company. Lackawanna
Iron, etc., Co. v. Farmers' L. & T. Co., 176

U. S. 293, 20 S. Ct. 363, 44 L. ed. 475 [affirm-

ing 79 Fed. 202, 24 C. C. A. 487]. But the

equities of a creditor furnishing that which
protects and preserves the mortgage security

and materially increases its value are none
the less because the original debt was evi-

denced by the notes of the company, taken
for its convenience and renewed for its ac-

commodation. Southern R. Co. v. Carnegie
Steel Co., 176 U. S. 257, 20 S. Ct. 347, 44
L. ed. 458 [affirming 76 Fed. 492, 22 C. C. A.
289].

94. Drennen v. Mercantile Trust, etc., Co.,

115 Ala. 592, 23 So. 164, 67 Am. St. Rep. 72,

39 L. R. A. 623 ; Farmers' L. & T. Co. v. Cin-
cinnati, etc., R. Co., 10 Ohio Dec. (Reprint)
481, 21 Cine. L. Bui. 275 (holding that the
assignee of a claim for supplies furnished in

the construction of a railroad under Rev.
St. § 3398, is entitled to the same right of
priority as the original claimant would have
been had the judgment been taken by him) ;

Union Trust Co. v. Walker, 107 U. S. 596, 2
S. Ct. 299, 27 L. ed. 490; Columbus, etc., R.
Co.'s Appeal, 109 Fed. 177, 48 C. C. A. 275
(holding that the right of preference attach-
ing to a labor claim 'against an insolvent
railroad company inheres in the claim itself

and not in the claimant and passes with
the claim to an assignee) ; Northern Pac.
R. Co. V. Lamont, 69 Fed. 23, 16 C. C. A.
364.

95. See Kilpatrick P. Kansas City, etc., R.
Co., 38 Nebr. 620, 57 N. W. 664, 41 Am. St.

Rep. 741 (construing Comp. St. (1893) c. 54,

art. 2, §§ 2, 3) ; Rousculp v. Ohio South-
ern R. Co., 19 Ohio Cir. Ct. 436, 10 Ohio Cir.

Dec. 621 (construing Rev. St. § 3208, as
amended by act of April 6, 1883, and holding
the lien of one who had furnished material
for the construction of a railroad extension to

be prior to the liens of trustees) ; Poland v.

Lamoille Valley R. Co., 52 Vt. 144 (construing
Gen. St. c. 28, § 102) ; Jessup v. Atlantic,

etc., R. Co., 13 Fed. Cas. No. 7,299, 3 Woods
441 ; and, generally, the statutes of the sev-

Under Va. Code, §§ 2485, 2486, the claim
of a telegraph company against a railroad
company for services rendered under a con-

tract by which the railroad company was to

pay at agreed rates, and by which the ac-

counts were to be settled yearly, is a labor
claim and entitled to priority over mortgages
if recorded within six months after maturity.
Newgass v. Atlantic, etc., R. Co., 72 Fed.
712.

Under Ky. St. (Barbour & Car. St. §§ 2492-

2495) relative to mechanics' liens upon rail-

roads, consent by an owner to the making o;

a subcontract by the principal contractor anc

[VIII, A, 9, h]
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furnishes labor and materials for constructing a railroad, and who complies with
certain statutory requirements, has a lien on the road for the amount due him
therefor in preference to mortgages and other encumbrances on the road given
after the actual commencement of the work of construction,'" even though the
mortgages or hens existed at the time the labor or material were furnished, but
were given after the work had commenced,"^ or after the passage of the stat-

to such subcontractors having a lien, does
not give such subcontractor a principal con-
tractor's lien or a lien superior to mortgages
or statutory liens. Eiclunond, etc., Constr.
Co. «. Richmond, etc., R. Co., 68 Fed. 105, 15
C. C. A. 289, 34 L. R. A. 625.
Tenn. Act (1877), e. 72, p. 92, providing

that no railroad company shall have power to
execute any mortgage or other lien which
shall be valid as against judgments for work
and labor done or materials furnished, ap-
plies only when the work and materials are
furnished in such manner that the railroad
company would be liable to pay the contractor
or materialman for them, and not when they
are furnished to a principal contractor in his
individual capacity, without establishing a
lien in the manner prescribed bv the Tennes-
see act of March 29, 1883. Central Trust Co.
V. Bridges, 57 Fed. 753, 6 C. C. A. 539. And
if in the latter case judgments are neverthe-
less fraudulently obtained against the com-
pany, the statute will not prevent a court of

equity from disregarding them. Central Trust
Co. V. Bridges, supra. Nor does the act of

1877 include materials furnished and work
done in the company's machine shops on loco-

motives ; or railroad- supplies, such as tools,

spikes, hardware, etc. Chattanooga, etc., R.
Co. V. Evans, 66 Fed. 809, 14 C. C. A. 116.

Bights of holders of certificates entitling

them to bonds secured by a mortgage under a
Mississippi statute have oeen held not to be
entitled to a first lien as against those who
furnished labor and materials for the con-

struction of the road. See Thompson v. Mem-
phis, etc., R. Co., 24 Fed. 338.

96. Collins v. Central Bank, 1 Ga. 435
(construing section 11 of the charter of the

Monroe Railroad, etc.. Company) ; St. Louis,

etc., R. Co. V. Kerr, 153 111. 182, 38 N. E.

638 (construing Rev. St. c. 82, §§ 55-57, and
holding that a subcontractor who has served

a proper notice in due time has a lien supe-

rior to a, mortgage given before service of

notice but after commencement of work by
him) ; Chicago, etc., R. Co. v. Union Rolling

Mills Co., 109 U. S. 702, 3 S. Ct. 594, 27

L. ed. 1081.

Under the laws of Iowa, a mechanic's lien

for work done under a contract takes prece-

dence of all encumbrances put on the prop-

erty by a mortgage or otherwise after the

work is commenced (Meyer v. Delaware R.

Constr. Co., 100 U. S. 457, 25 L. ed. 593) ;

and work done by a contractor upon a part

of a railroad then in process of construction

entitles him to a lien over that of a prior

mortgage over the entire road (Meyer (. Eg-

bert, 101 U. S. 728, 25 L. ed. 1078). Thus

under Iowa Code (1897), §§ 3091-3095, a

builder constructing a union depot for a ter-

minal railway and warehouse corporation,
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which is a railroad company within the stat-

ute, and where the building of such depot was
the real and primary purpose of the corpora-

tion's organization, has a mechanic's lien on
the corporation's entire railroad property
prior to encumbrances and liens accruing sub-

sequent to the beginning of the work. Beach
V. Wakefield, 107 Iowa 567, 76 N. W. 688, 78

N. W. 197.

Under Oreg. Laws (1889), p. 75, which
confers on a subcontractor performing work
for a contractor of a railroad company, a lien

on the road to the amount of the contract

price, on serving notice of his lien on the

company, such lien attaches only for the

amount actually due the contractor from the

company at the time notice is served; and
hence a judgment creditor of the contractor

who has garnished the company for the

amount due the contractor is entitled to pri-

ority over a subcontractor who afterward
files his notice of lien with the company.
Coleman v. Oregonian R. Co., 25 Oreg. 286,

35 Pac. 656.

Under the Pennsylvania statute of Jan. 21,

1843, an unpaid contractor, laborer, or work-
man employed in the construction of a rail-

road in Pennsylvania has a lien of indefinite

duration on such road, which lien has prece-

dence over every right that can be acquired

by or under any mortgage made after the

debt to the contractor was incurred. Fox v.

Seal, 22 Wall. (U. S.) 424, 22 L. ed. 774.

And this act was not repealed by the act of

April 12, 1851, authorizing a certain rail-

road company to execute a mortgage. Fox v.

Seal, supra.

The North Carolina act of March 1, 1873

(Pub. Laws (1872), c. 131, Battle Revisal,

pp. 269, 270, c. 26, §§ 46, 48), applies only to

private corporations, and will not give a pri-

ority of lien tb the claims of materialmen and

laborers upon the foreclosure of a railroad

mortgage. Buncombe County i-. Tommey, 115

U. S. 122, 5 S. Ct. 626, 29 L. ed. 305.

A mortgage on a railroad to be built can-

not take priority over the statutory liens of

laborers and materialmen for aid in construct-

ing the road, unless the mortgagee is a bono

fide purchaser who has actually paid value

for bonds secured by the mortgage before he

has notice of the liens of laborers and mate-

rialmen. Farmers' L. & T. Co. v. Canada,

etc., R. Co., 127 Ind. 250, 26 N. E. 784, 11

L. R. A. 740.

97. Under the Iowa laws, the lien accorded

to mechanics and materialmen employed in

the construction of a railroad dates from the

commencement of construction and has prior-

ity over a mortgage executed during the

building, although before the particular work
or material for which the claim is made were

contributed. Brooks v. Burlington, etc., R.
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ute, °' unless the claimant has waived or is estopped to assert his claim or lien. *° But
such claims for labor and material are generally not entitled to preference over
mortgages or encumbrances upon the road given before the work was commenced/
or before the statute took effect/ unless at the date of the execution and deUvery of

the mortgage the proposed railroad had only a nominal existence and possessed no
right of way or franchises/ Such a statutory lien is also superior to an allowance
to counsel of the railroad company.*

i. Liens For Loans and Advances. Where advances are made or liabilities

incurred by third parties at the request and for the benefit of the trustees, receiver,

ox bondholders under a railroad mortgage, for the purpose of preserving the mort-
gaged property for the benefit of the bondholders, such advances or liabiUties

may constitute a preferential claim against the income or corpus of the property
for which it was incurred.^ Thus debts due for advances made upon such request,

to pay operating expenses are entitled to priority of payment out of the current

income," such as advances made for the purpose of paying taxes,' wages due to

Co., 101 U. S. 443, 25 L. ed. 1057; Taylor ».

Burlington, etc., E. Co., 23 Fed. Cas. No.
13,783, 4 Dill. 570. But under such statutes,

the lien of a mechanic for repairs upon a
completed railroad is not paramount and su-

perior to the lien of a mortgage executed
after the commencement and before the com-
pletion of the road, nor will the lien of the
mechanic upon the particular work performed
by him take precedence of a mortgage, when
the improvements he has made constitute
an integral part of the road. Bear v. Bur-
lington, etc., R. Co., 48 Iowa 619.

98. Central Trust Co. v. Louisville, etc., R.
Co., 70 Fed. 282.

99. Poland v. Lamoille Valley R. Co., 52
Vt. 144 (holding, however, that a creditor's

priority under Gen. St. c. 28, § 102, is not
waived by his taking a note for his claim)

;

Chicago, etc., R. Co. v. Union Rolling Mill
Co., 109 U. S. 702, 3 S. Ct. 594, 27 L. ed.

1081 (holding that the lien for materials
furnished under 111. Rev. St. c. 82, § 51, is

not waived either by a provision of the eon-

tract reserving a lien to the contractor or by
a credit given the purchaser beyond the statu-

tory time for enforcing the lien) ; Meyer v.

Egbert, 101 U. S. 728, 25 L. ed. 1078 (hold-

ing that a railroad contractor who' was a
stock-holder in a construction company which,
when it placed on the market bonds secured
by a mortgage, gave a guarantee that the
local subscriptions and grants would be suffi-

cient to prepare the road for the reception

of the rails, and also undertook to make
good any deficiency, is not thereby estopped
from setting up his lien as against the mort-
gagee).

1. See Metropolitan Trust Co. v. Tona-
wanda Valley, etc., R. Co., 103 N. Y. 245, 8
N. E. 488 [reversing 40 Hun 80] ; Reed's Ap-
peal, 122 Pa. St. 565, 16 Atl. 100.

In Texas, under Sayles Rev. Civ. St. arts.

3294^3301, claims for material furnished for

the construction or repair of a railroad are
subordinate to the rights of holders of the

mortgage bonds where the mortgage was on
the road at the time of the inception of the
lien given by such statute, unless the mate-
rial was for new construction constituting a
betterment whereby tie security of the mort-

gage was increased. Waters-Pierce Oil Co. v.

U. S., etc., Trust Co., 44 Tex. Civ. App. 397,
99 S. W. 212.

Prior vendor's lien.—^A construction com-
pany has no lien upon the road-bed and prop-
erty of the road as against the conditional
vendor of such road under a contract exist-

ing before the work had been bona fide begun
by such construction company, and where it

had actual notice of the contract before that
time. Wright i\ Kentucky, etc., R. Co., 117
U. S. 72, 6 S. Ct. 697, 29 L. ed. 821.
Under the Ohio railroad lien laws, a lien

good as against prior mortgages cannot be
obtained for work and labor furnished in the
reconstruction of a bridge. Cleveland, etc.,

R. Co. V. Knickerbocker Trust Co., 86 Fed. 73.

2. Andrews v. St. Louis Tunnel R. Co., 16
Mo. App. 299 (holding that a deed of trust
executed prior to the passage of the act pro-
viding for liens on railroads is superior to a
lien for materials furnished for the road after
the passage of the act, but prior to the expi-
ration of the ninety days within which it was
not effective) ; Feike i;. Chicago, etc., R. Co.,

12 Ohio Cir. Ct. 362, 5 Ohio Cir. Dec. 640
(so construing Rev. St. § 3208, amended
April 6, 1893 ) ; Central Trust Co. v. Louis-
ville, etc., R. Co., 70 Fed. 282; Barnhill v.

Hampton, etc., R. Co., 3 N. Brunsw. Eq. 371.

3. Kilpatriek v. Kansas City, etc., R. Co.,

38 Nebr. 620, 57 W. W. 664, 41 Am. St. Rep.
741.

4. New Castle Northern R. Co. v. Simpson,
26 Fed. 133, construing the Pennsylvania act

of Jan. 21, 1843.

5. Jones v. Central Trust Co., 73 Fed. 568,

19 C. C. A. 569; Brockville v. Sherwood, 7

Grant Ch. (U. C.) 297. See Allan v. Mani-
toba, etc., R. Co., 10 Manitoba 143.

6. Humphreys v. Allen, 100 111. 511; Farm-
ers' L. & T. Co. V. Vicksburg, etc., R. Co., 33
Fed. 778; Sage v. Shore Line R. Co., 2
N. Brunsw. Eq. 321.

7. Humphreys v. Allen, 100 111. 511 (hold-

ing that the president of a railway company
who advances from his own means money to

save the property from levy and sale for un-
paid taxes is entitled to a lien on the fund
in court for distribution paramount to the

claims of other creditors) ; Farmers' L. &, T.
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employees," or traffic balances.' The mere fact, however, that money loaned to

a railroad company is applied to the payment of operating expenses,"" or to the
payment of interest on its first mortgage bonds," does not entitle the lender to

a preference over the mortgage bondholders, although the earnings of the road
were applied to the payment of interest on the bonds; " particularly where the
advances amount merely to a loan upon the credit of the company,'^ or where
there has been no diversion of such funds to the benefit of the bondholders."
Advances for the purpose of completing the construction of a railroad will be
postponed in equity to the Hen of the mortgage bondholders,'* imless such
advances are made in consequence of the requests, promises, and acts of aU the

bondholders.'" One advancing money to pay for certain railroad property, taking
title to himself as security, has a lien thereon superior to the mortgagees of the
railroad company with notice," and any change in the form of the obhgation to

him short of an actual payment, does not extinguish his right to priority.''

j. Liens For Damages. Under the statutes in some jurisdictions a judgment
for damages to property," or for personal injuries,^" for which the raUroad corn-

Co. «. Stuttgart, etc., R. Co., 92 Fed. 246
(holding that one who at the request of a
railroad company, as its agent, pays taxes
due on its property is entitled to a lien

thereon for the amount advanced superior to
that of a mortgage )

.

8. Farmers' L. & T. Co. v. Vicksburg, etc.,

R. Co., 33 Fed. 778; Atkins v. Petersburg R.
Co., 1 Fed. Cas. No. 604, 3 Hughes 307.

9. Farmers' L. & T. Co. u. Vicksburg, etc.,

R. Co., 33 Fed. 778.
10. Morgan's Louisiana, etc., R., etc., Co.

V. Texas Cent. R. Co., 137 U. S. 171, 11 S. Ct.
61, 34 L. ed. 625.

11. Morgan's Louisiana, etc., R., etc., Co.
r. Texas Cent. R. Co., 137 U. S. 171, 11 S. Ct.

61, 34 L. ed. 625; Kentucky Contracting, etc.,

Co. V. Continental Trust Co., 108 Fed. 1, 47
C. C. A. 143.

12. Morgan's Louisiana, etc., R., etc., Co.
17. Texas Cent. R. Co., 137 U. S. 171, 11 S. Ct.

61, 34 L. ed. 625.

13. New Jersey Midland R. Co. v. Worten-
dyke, 27 N. J. Eq. 658; Penn i\ Calhoun, 121
U. S. 251, 7 S. Ct. 906, 30 L. ed. 915; South-
ern Development Co. v. Farmers' L. & T. Co.,

79 Fed. 212, 24 C. C. A. 497; Peninsular Iron
Co. V. Eells, 68 Fed. 24, 15 C. C. A. 189;
Blair v. St. Louis, etc., R. Co., 23 Fed. 521,

holding that one who pays a judgment against

a railroad company a few weeks before the

appointment of a receiver under an agree-

ment that the amount so advanced shall be

repaid by the company is not entitled to

priority over bondholders.

14. Penn v. Calhoun, 121 U. S. 251, 7 S. Ct.

906, 30 L. ed. 915.

15. Kelly v. Green Bay, etc., R. Co., 5 Fed.

846, 10 Biss. 151.

16. Kelly v. Green Bay, etc., R. Co., 5 Fed.

846. 10 Biss. 151.

17. Columbus, etc., R. Co.'s Appeal, 109

Fed. 177, 48 C. C. A. 275. Compare Frost v.

Galesburg, etc., R. Co., 167 111. 16i, 47 N. E.

357 [affirming 68 111. App. 186].

18. Frost !!. Galesburg, etc., R. Co., 167

111. 161, 47 N. E. 357 [affirming 68 111. App.

186].

19. Hill V. Southern R. Co., (Tenn. Ch.

App. 1897) 42 S. W. 888; State v. Port Royal,
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etc., R. Co., 84 Fed. 67, holding that a judg-
ment against a. railroad company for injuries
to personal property, Avhen rendered in a suit

brought within twelve months from the time
the cause of action arose, is a lien prior to

that of a railroad mortgage.
Under the Tennessee act of 1877, a judg-

ment against a railroad company for damage
caused by the negligent failure to promptly
deliver goods which in consequence were burned
in the station is one for damages to property
in the operation of the road within the mean-
ing of such statute preferring such a judg-
ment over mortgages. Central Trust Co. 1;.

East Tennessee, etc., R. Co., 70 Fed. 764. But
such statute does not apply to damages re-

sulting from the detention of freight shipped
over the line, unless such damage was occa-

sioned by an actual injury to the property,

and unless the same occurred within the state.

Chattanooga, etc., R. Co. v. Evans, 66 Fed.

809, 14 C. C. A. 116.

Vt. Kev. Laws (1880), § 3353, giving

claims against a railroad company for " the

loss of property while in the possession of

said corporation " preference over mortgages
given by the company, applies only to liabili-

ties growing out of the operation of a rail-

road within the state, and does not include a
claim based upon covenants of a lease of a
railroad in another state. Grand Trunk R.

Co. V. Central Vermont R. Co., 91 Fed. 696.

20. Burlington, etc., R. Co. v. Verry, 48

Iowa 458 (construing Code (1873), § 1309);
Frazier v. East Tennessee, etc., R. Co., 88

Tenn. 138, 12 S. W. 537; Barnett v. East

Tennessee, etc., R. Co., (Tenn. Ch. App. 1898)

48 S. W. 817 (construing Acts (1877), c. 12,

§ 3); Hill r. Southern R. Co., (Tenn. Ch.

App. 1897) 42 S. W. 888; King v. Thompson,
110 Fed. 319, 49 C. C. A. 59 (construing Ohio

Rev. St. (1880) §§ 3393-3400); Southern R.

Co. V. Bouknight, 70 Fed. 442, 17 C. C. A.

181, 30 L. R. A. 823 (holding that S. C. Gen.

St. (1882) § 1528, providing that a judgment
against a railroad company for personal in-

juries shall be a lien as of the date of the

injury superior to the lien of any mortgage
to secure bonds is binding on a mortgagee
in a mortgage made after the passage of the
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pany is responsible, constitutes a lien on the railroad property prior to that of

mortgage creditors/' from the date the cause of action arose,^^ unless the claimant
has by his own acts waived his lien or estopped himself from asserting it,^^ and
except, under some statutes, as to mortgages or liens in existence at the time
of the passage of the act.^* The costs necessarily resulting from the action to

procure such judgment and to enforce the hen are entitled to like priority.^^ Under
some statutes such claims are not entitled to priority until they have been reduced
to judgment even though an action thereon is pending,^' except where the claim
has become hquidated by a settlement with the company.^^ In the absence of

statute, however, such priority does not exist over preexisting Uens.^' Nor does
such statute apply to a judgment against a lessee of a railroad so as to render it

a lien on the property superior to a mortgage given by the lessor prior to the
lease; ^^ nor does it give the judgment creditor any right to payment from earn-

ings of the road while in the hands of receivers, where all rights and interests of

the lessee in the property and earnings are extinguished by such appointment
and a subsequent sale of the property is for less than the mortgage debt.^" So
where a lessee assumes all obligations incurred in the operation of the leased road,

including judgments for negUgence, accidents, etc., the net earnings of the leased
road accruing in the hands of the receivers of the company are not chargeable
with judgments obtained during the receivership for losses sustained prior thereto.*^

A claim or judgment for damages, however, is not ordinarily entitled to priority

on the ground that it is an operating expense,'^ although it has been held that

act, and on a purchaser at a foreclosure sale
thereunder) ; Phinizy v. Augusta, etc., R. Co.,
63 Fed. 922; Pennsylvania Finance Co. v.

Charleston, etc., R. Co., 62 Fed. 205, 10
C. C. A. 323 (holding that under N. C. Code,
5§ 685, 1255, on foreclosure of a railroad
mortgage a judgment for personal injuries
will take precedence of the mortgage in the
distribution of the proceeds of sale, although
the action on which judgment was founded
was not brought within sixty days of the
registration of the mortgage) ; Central Trust
Co. V. Central Iowa R. Co., 38 Fed. 889.

21. Fidelity Ins., etc., Co. v. Norfolk, etc.,

R. Co., 127 Fed. 662, 02 C. C. A. 388 laffwm-
mg 114 Fed. 389 {affirmmy 90 Fed. 175)].
Under S. C. Gen. St. (1882) § 1528, a pur-

chaser at a foreclosure sale under a mortgage
given after the passage of the act by a con-
solidated company composed of companies of
South Carolina and of Georgia, cannot com-
plain of the priority of a judgment entered
under the act of South Carolina, against the
consolidated company, for injuries received in
Georgia. Southern R. Co. v. Bouknight, 70
Fed. 442, 17 C. C. A. 181, 30 L. R. A. 823.
So a judgment recovered against a railroad
company in South Carolina for an in ury
caused by a lessee of its road for an act done
in Georgia is entitled to the benefit of the
South Carolina statute giving such judgment
precedence over the mortgage. Central Trust
Co. V. Charlotte, etc., R. Co., 65 Fed. 257.

23. Southern R. Co. v. Bouknight, 70 Fed.
442, 17 C. C. A. 181, 30 L. R. A. 823.
A provision that the lien of the judgment

shall relate hack to the date of the injury
is intended only to fix priorities between con-
flicting liens, and does not destroy the prefer-
ence of such judgment over mortgages. South-
ern R. Co. V. Bouknight, 70 Fed. 442, 17
C. 0. A. 181, 30 L. R. A. 823.

23. Hill V. Southern R. Co., (Tenn. Ch.
App. 1897) 42 S. W. 888, holding that Tenn.
Act (1887), c. 12, § 13, providing that no
railroad company shall give or create any
mortgage or other lien on its property which
shall be valid and binding against judgments
and executions thereon for damages to per-
sons and property, in the operation of its

railroad, does not give the holder of such a
judgment the right to assert his claim, where
general creditors' proceedings have been insti-

tuted and due notice given him to participate
therein, and he has failed to do so, and tha
whole estate has been finally wound up.

24. Phinizy v. Augusta, etc., R. Co., 63 Fed.
922. See Southern R. Co. v. Bouknight, 70
Fed. 442, 17 C. C. A. 181, 30 L. R. A. 82J.

25. Central Trust Co. v. Central Iowa K.
Co., 38 Fed. 889.

26. Burlington, etc., R. Co. v. Verry, 48
Iowa 458.

27. Frazier v. East Tennessee, etc., R. Co.,

88 Tenn. 138, 12 S. W. 537.
28. Farmers' L. & T. Co. v. Longworth, 83

Fed. 336, 27 C. C. A. 541 (holding that a
judgment creditor whose claim originated in
the negligent act of the railroad company's
servant is not entitled to a preference over
the holders of preexisting liens) ; Farmers'
L. & T. Co. V. Nestelle, 79 Fed. 748, 2S
C. C. A. 194; Farmers' L. & T. Co. v. North-
ern Pac. R. Co., 79 Fed. 227, 24 C. C. A. 511.

29. Fidelity Ins., etc., Co. v. Norfolk, etc.,

R. Co., 127 Fed. 662, 62 C. C. A. 388 [affirm-

ing 114 Fed. 389].
30. Fidelity Ins., etc., Co. v. Norfolk, etc.,

R. Co., 127 Fed. 662, 62 C. C. A. 388 [affmrir

ing 114 Fed. 389].

31. Grand Trunk R. Co. v. Central Ver-
mont R. Co., 81 Fed. 60.

32. Fidelity Ins., etc., Co. v. Norfolk, etc.,

E. Co., 127 Fed. 662. 62 C. C. A. 388 [affwm-
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where the receiver is in possession, a claim for personal injuries happening during
such possession is an operating expense entitled to priority.^^ A claim for damages
to abutting property resulting from the construction and operation of a railroad

stands on the same footing as a claim for a taking of property and constitutes

an equitable hen which has priority over a mortgage of the road.^*

k. Liens For Bent of Track or Terminal Privileges. Reasonable rentals due
for track or terminal privileges which are necessary to keep the road a going

concern constitute an operating expense within the meaning of the rule entithng

such expenses to priority of payment over mortgage creditors,^^ except where
the provisions of the lease clearly indicate that the lessor did not rely upon the

rentals as constituting an equitable charge upon the current income.^" But
this rule does not apply to rentals due to leased lines which were not necessary

to the operation of the road.^^ Claims for rent, however, are superior in equity

to the payment of interest on bonds in the hands of bondholders who had guaran-

ing 114 Fed. 389] ; Front St. Cable E. Co. v.

Drake, 84 Fed. 257; New York Security, etc.,

Co. V. Louisville, etc., R. Co., 79 Fed. 386
(holding that a judgment for a death loss

accruing in the operation of the road cannot
be regarded as a necessary operating expense
so as to be entitled to priority over a. mort-
gage ) ; Farmers' L. & T. Co. ;:. Green Bay,
etc., R. Co., 45 Fed. 664; In re Wrexham,
etc., R. Co., [1900] 1 Ch. 261, 69 L. J. Ch.

291, 82 L. T. Rep. N. S. 33, 16 T. L. R. 169,

48 Wkly. Rep. 311 [modifying 68 L. J. Ch.
115, 80 L. T. Rep. N. S. 648].
A claim for the value of goods lost by fire

while in possession of the railroad company
and before the road is placed in the hands of

a receiver is not entitled to a priority before
claims of bondholders. Easton v. Houston,
etc., R. Co., 38 Fed. 12.

A claim for death by negligence occurring

before the appointment of a receiver is not
entitled to be paid out of the income or

corpus prior to the mortgage debt. Veatch
V. American L. & T. Co., 79 Fed. 471, 25

C. C. A. 39.

33. Anderson v. Condict, 93 Fed. 349, 35

C. C. A. 335; Cross c. Evans, 86 Fed. 1, 29

C. C. A. 523.

34. Central Trust Co. v. Thurman, 94 Ga.

735, 20 S. E. 141; Penn Mutual L. Ins. Co.

V. Heiss. 141 111. 35, 31 N. E. 138, 33 Am.
St. Rep. 273; Fordyce v. Kansas City, etc.,

Connecting R. Co., 145 Fed. 566; Central

Trust Co. V. Hennen, 90 Fed. 593, 33 C. C. A.

189. And see Eminent Domain, 15 Cyc. 933,

1014.

That the mortgage was executed and re-

corded and the mortgage bonds sold before

the judgments were recovered or the rights

of action accrued does not destroy the

priority of the judgment over the mortgage,

where the mortgage is given before the road

is built, since the bondholders are chargeable

with notice of the acts of the railroad com-

pany in completing its road. Penn Mut. L.

Ins. Co. V. Heiss, 141 111. 35, 31 N". E. 138,

33 Am. St. Rep. 273.

35. Union Trust Co. v. Illinois Midland R.

Co., 117 U. S. 434, 6 S. Ct. 809, 29 L. ed.

963 (holding this to be true where without

the leased lines the operation of the road
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would have been impracticable) ; Manhattan
Trust Co. r. Sioux City, etc., R. Co., 102 Fed.

710 (holding that a claim against a railroad

company for the rental of terminal property
accruing under a lease within six months
prior to the receivership is entitled to prior-

ity of payment over the bondholders from a
fund in court produced by the operation of

the road by the receiver as an ordinary and
necessary running expense of the road)

;

Central Trust Co. v. Continental Trust Co.,

86 Fed. 517, 30 C. C. A. 235 (holding that,

where a, lease has been adopted by the re-

ceiver and court, the rent should be paid as

an operating expense, and where the receiver

has been unable to procure money for its

payment, it is proper, on final decreCj to de-

clare the unpaid rentals to be a first lien on

the propertv) ; Savannah, etc., R. Co. v.

Jacksonville" etc., R. Co., 79 Fed. 35, 24

C. C. A. 437 ; Great Eastern R.- Co. v. East
London R. Co., 44 L. T. Rep. N. S. 903. See

also St. Louis, etc., R. Co. r. Cleveland, etc., R.

Co., 125 U. S. 658, 8 S. Ct. 1011, 31 L. ed.

832. Compare Louisville, etc., R. Co. v. Cen-

tral Trust Co., 87 Fed. 500, 31 C. C. A. 89.

Estoppel.— The lessor of a railroad and
the holders of the bonds of the lessee, having
consented to a decree whereby receivers and
managers were appointed to operate the road
for their benefit, are estopped to claim that

the debts incurred by the receivers and man-
agers while operating the road are inferior to

their claims under a lease and the bonds.

Langdon v. Vermont, etc., R. Co., 53 Vt. 228,

54 Vt. 593.

36. Louisville, etc., R. Co. v. Xew York
Cent. Trust Co., 87 Fed. 500, 31 C. C. A. 89.

Claims for the rental of terminal facilities

accruing under a perpetual lease which re-

serves to the lessor the right to terminate it

and retake possession of the property with
all its additions and improvements made
thereon by the lessee, in case of default in

payment of rentals for thirty days, are not

debts of the income entitled to preference of

payment over mortgage debts from the earn-

ings of the road. Gregg v. Mercantile Trust

Co., 109 Fed. 220, 48 C. C. A. 318.

37. Central Trust Co. v. Charlotte, etc., R.

Co., 65 Fed. 264.
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teed the payment of the rent.'* Rentals due under a lease reserving payment
therefor out of the tolls, fares, and income of the road constitute a lien thereon

in priority to subsequent mortgages.'" Where the lessor company covenants to

keep up its organization and make all reports required by law such agreement
implies that it is to be done at the expense of the lessor company and therefore

such expense is not a lien on the property of the road superior to that of bond-
holders claiming imder a mortgage executed by the lessee company.^"

1. Priorities Between Different Mortgages. The priorities between different

mortgages on the same railroad property are regulated by the rules governing
priorities between mortgages generally.*^ Thus the order of priority of different

railroad mortgages on the same property ordinarily depends upon the order in

which they have attached as liens upon such property,** unless there are excep-

tional circumstances which render it equitably fair that a junior mortgage should
have the preference,*' or unless the junior mortgage is given priority by statute.^

A railroad mortgage covering after-acquired property ordinarily has priority

over a subsequent mortgage on the same property,*' executed by a subsequent
grantee,*" and the fact that a certain portion of the road is built with money
raised upon the later mortgage does not give such mortgage priority over an earlier

one.*' Such a mortgage, however, is inferior to a purchase-money mortgage
for land acquired by the railroad company,*' or to a purchase-money mortgage
of personal property, susceptible of separate ownership and separate liens, subse-

quently acquired by the company,*' even though the latter mortgage is not
recorded; ^ although it has been held otherwise where the property purchased
becomes annexed to and a part of the property covered by the general mort-
gage," as where iron rails are laid down and become part of the railroad.'^ A
mortgage existing on a railroad at the time it is purchased by another railroad

company is superior to a mortgage of the latter company on its road and which
attaches to the newly acquired road.^

m. Priority Between Bondholders— (i) In General. The priorities of the
holders of railroad bonds depend largely upon the terms of the contract under
which the bonds were acquired,^ and upon the equities of the particular case; ^*

er preference may be given to certain bonds by the statute authorizing the par-

38. St. Louis, etc., R. Co. v. Indianapolis, of the road, given to secure money for con-
etc, E. Co., 21 Fed. Cas. No. 12,236, 9 Biss. structing that section by a lessee, who had
99. stipulated to construct it as one of the con-

39. Vermont, etc., R. Co. v. Vermont Cent. siderations of the lease) ; Columbus, etc., R.
E. Co., 34 Vt. 1. Co.'s Appeal, 109 Fed. 177, 48 C. C. A.

40. Vermont, etc., R. Co. v. Vermont Cent. 275.

E. Co., 34 Vt. 1. 46. Wade v. Chicago, etc., R. Co., 149 U. S.
41. See Columbus, etc., R. Co.'s Appeal, 109 327, 13 S. Ct. 892, 37 L. ed. 755.

Fed. 177, 48 C. C. A. 275; and, generally, 47. Galveston, etc., R. Co. v. Cowdrey, 11
MoKTGAGES, 27 Cyc. 1167 et c:q. Wall. (U. S.) 459, 20 L. ed. 199.

48. Galveston, etc., R. Co. v. Cowdrey, 11 48. Hand v. Savannah, etc., R. Co., 12
Wall. (U. S.) 459, 20 L. ed. 199. S. C. 314.

43. See Campbell v. Texas, etc., R. Co., 4 49. New Orleans, etc., R. Co. v. Mellen, 12
Fed. Cas. No. 2,369, 2 Woods 263. Wall. (U. S.) 362, 20 L. ed. 434.

44. Randolph v. Wilmington, etc., R. Co., 50. New Orleans, etc., R. Co. v. Mellen, 12
20 Fed. Cas. No. 11,563, 11 Phila. (Pa.) 502, Wall. (U. S.) 362, 20 L. ed. 434.

holding that a mortgage of a branch line 51. New Orleans, etc., R. Co. v. Mellen, 12
under a special act providing that it shall De Wall. (U. S.) 362, 20 L. ed. 434.

a first lien thereon takes precedence of a 52. New Orleans, etc., R. Co. v. Mellen, 12
prior mortgage of the railroad as then Wall. (U. S. ) 362, 20 L. ed. 434.
" made or to be made." 53. Branch v. Atlantic, etc., R. Co., 4 Fed.
45. Pierce v. Emery, 32 N. H. 484; Thomp- Cas. No. 1,807, 3 Woods 481.

son V. White Water Valley R. Co., 132 U. S. 54. See Pennsylvania R. Co. v. Allegheny
68, 10 S. Ct. 29, 33 L. ed. 256 (holding that Valley R. Co., 48 Fed. 139.

a mortgage on all property, materials, rights, 55. Stephens v. Benton, 1 Duv. (Ky.) 112;
and privileges, then or thereafter appertain- In re Cork, etc., R. Co., L. R. 4 Ch. 748,
ing to the road, has priority over a subse- 39 L. J. Ch. 277, 21 L. T. Rep. N, S. 735,
quent mortgage on the earnings of a section 18 Wkly. Rep. 226.
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ticular issue.^° Ordinarily, outstanding bonds of a prior issue are entitled to prior-

ity over a subsequent issue of bonds,^' particularly where a decree of foreclosure

of the mortgage under which the latter bonds are issued, declares the outstanding
bonds a first lien on the road or the proceeds of its sale,^' and this preference

passes to a bona fide holder of such bonds.^* Unsecured bonds do not ipso facto

become a lien upon the corporate property equal in dignity to secured bonds. °*

Bonds of the same issue and secured by the same mortgage have an equaUty of

priority dating from the record of the mortgage, regardless of the time at which
the various bonds are negotiated; °^ and the fact that part of an issue of bonds
is issued as the purchase-price of certain property gives the bonds so used no
prior lien on such property over other bonds of the same issue. °^ The holders of

first hen bonds are exclusively entitled to the benefit of the first lien,"^ and where
certain holders of such bonds are estopped to assert a preference by reason of

their having accepted bonds of another issue, the holders of the first bonds not
so estopped are not bound to share their prior lien with the holders of the new
bonds to the extent that the first lien was removed by the estoppel; ^ nor are

bonds issued ia payment of coupons of the first hen bonds entitled to the rank
held by the coupons which these bonds satisfied.^ Where bondholders have a
remedy for enforcing the payment of interest in case of default and they fail to

enforce such remedy, they have no claim for priority in the distribution of the

proceeds of foreclosure over other bondholders of the same class who have received

interest. °° Income bonds entitled to a preference out of the capital stock and
income have no priority over mortgage bonds out of the proceeds of the latter."

A guarantor of railroad bonds who has made only a partial payment thereof is

not entitled to an equal footing with mortgage creditors on the ground of sub-

rogation,"' since the pajonent of the whole debt for which the surety is hable ia

essential to subrogation. °'

(ii) Interest Coupons or Bonds and Securities Substituted
Therefor. In the absence of some provision in the mortgage to that effect

coupons severed from negotiable bonds secured by a mortgage on railroad prop-

erty are not entitled to priority of payment over the principal of the bonds or

56. See Herrick v. Grand Trunk R. Co., 7 purpose to protect the property, and its in-

Can. L. J. 240, construing 12 Vict, c. 29; vitation to all bondholders to share the ex-

18 Vict. c. 74; 19 & 20 Vict. c. 111. pense and result was kept open until the sale,

57. Gibbes v. Greenville, etc., R. Co., 13 bondholders who did not accept the invitation

S. C. 228; Kneeland v. Lawrence, 140 tJ. S. and were not represented by the committee
209, 11 S. Ct. 786, 35 L, ed. 492. cannot claim a priority in the distribution

58. Kneeland v. Lawrence, 140 U. S- 209, of the cash consideration paid by the com-

11 S. Ct, 786, 35 L. ed, 492, mittee merely because the latter immediately
59. Kneeland v. Lawrence, 140 U, S, 209, resold the property for sufficient to pay the

11 S. Ct. 786, 33 L, ed, 492. par value of the bonds represented by it, the

60. Brunswick, etc., R. Co. v. Hughes, 52 order for sale having directed a distribution

Ga. 557. of the fund received on the sale pari passu

61. Pittsburgh, etc, R, Co, v. Lynde, 55 among all the bondholders. Bound v. South
Ohio St. 23, 44 N. E. 596; Stanton i\ Ala- Oarolina R. Co., 71 Fed. 53.

bama, etc., R. Co., 22 Fed, Gas. No, 13,297, 62. Murray v. Farmville, etc., R. Co., 101

2 Woods 523, holding further that the fact Va. 262, 43 S, E. 553.

that bonds of this kind are numbered is not 63. Hand v. Savannah, etc., R. Co,, 17

for the purpose of giving one number any S, C, 219,

advantage over the other, but simply for the 64. Hand v. Savannah, etc, R, Co,, 17

convenience of registration and identification. S. C, 219,

and that bonds bearing a higher number 65. Hand 17, Savannah, etc, R, Co,, 17

stand on the same footing as those bearing S, C. 219.

a lower number, and if the mortgage property 66. Himiphreys v. Morton, 100 111, 592,

is inadequate to pay all, are entitled to share 67, Garrett r. May, 19 Md. 177,

pro rata with the others in its proceeds. G8. Columbia Finance, etc., Co. v. Ken-

Effect of purchase of property by bondhold- tucky Union R. Co., 60 Fed, 794, 9 C, C, A.

ers.— ^Vhere upon a, sale under a mortgage 264.

a committee representing a part of the bond- 69, Columbia Finance, etc., Co. V. Ken-

holders purchases the property for cash and tucky Union E. Co., 60 Fed, 794, 9 C. C. A.

the committee had previously advertised ita 264.
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the coupons subsequently maturing.™ But where such appears to be the inten-

tion of the parties, unpaid coupons should be paid before the principal of any
of the bonds," and before coupons or interest falling due at a later period; '^ and
detached coupons in the hands of others than the holders of the bonds from which
they were detached should be paid before such bonds. '* Holders of canceled or
extinguished coupons are not entitled to any preference over other secured bond-
holders.'* New bonds received for coupons or interest by way of substitution

therefor are entitled to the same rank and priority as the original debt.'^ But
a mere promise or stipulation in the new notes or bonds that a certain amount
of the gross earnings is pledged in hquidation of the new securities does not create

a specific lien or equitable assignment so as to give a holder thereof priority over
the bonded debt out of such earnings.'"

10. Interest and Coupons— a. In General. Interest on a railroad indebted-
ness is ordinarily governed by the rules regulating interest generally." Where
the interest is reserved by contract, the manner and terms of payment are usually
governed by the bonds, mortgage, or other contract by which the interest is

reserved. '* But in the absence of a contract governing the particular case, interest

70. state v. Spartanburg, etc., R. Co., 8
S. C. 129 (holding that where a railroad cor-

poration issued coupon bonds which the state
guaranteed in consideration of receiving a
lien on the entire franchise and property of
the company, and there was a default in the
payment of the bonds and interest coupons,
and the state's lien was foreclosed, the
holders of past-due coupons were not entitled

to a priority in the distribution of the pro-
ceeds as against holders of bonds not then
•due; but that such proceeds are distributable
pari passu between the holders of the past-
dxie coupons and the holders of the bonds) ;

Ketchum v. Duncan, 96 U. S. 659, 24 L. ed.

868 lafflrming 8 Fed. Cas. No. 4,138, 3 Woods
567].
As between a holder of uncanceled coupons

received as security tor advances to the com-
pany, and bondholders who receive the
amount of their coupons in ignorance of such
transaction, supposing the coupons to have
been paid, the bondholders have the prior
equity and if upon foreclosure and sale of

the mortgaged property the sum realized Is

insufficient to pay the face of the bonds, the
bolder of the coupons is not entitled to share
in the proceeds. Union Trust Co. v. Monti-
cello, etc., R. Co., 63 N. Y. 311, 20 Am. Rep.
541.

71. Sewall v. Brainerd, 38 Vt. 364 (hold-

ing that on the surrender of a railroad and
its property to ' the trustees under a mort-
gage to secure its bonds, the coupon holders

have a right in equity to have the unpaid
coupons paid first and paid in the order in

•which they fell due when such was the pre-

sumed intention and expectation of the bond-
bolders in selling and the purchasers in buy-
ing) ; Stevens v. New York, etc., R. Co., 23
Ted. Cas. No. 13,406, 13 Blatchffl 412.

72. Stevens v. New York, etc., R. Co., 23
Fed. Cas. No. 13,406, 13 Blatchf. 412.

73. Stevens v. New York, etc., R. Co., 23
Fed. Cas. No. 13,406, 13 Blatchf. 412.

74. Hollister v. Stewart, 111 N. Y. 644, 19

N. E. 782.

75. Gibbes v. Greenville, etc., R. Co., 13

[35]

S. C. 228, holding that such new bonds are
entitled to a priority over the mortgage bonds.
Compare Hand v. Savannah, etc., R. Co., 17

S. C. 219.

76. Mcllhenny v. Binz, 80 Tex. 1, 13 S. W.
655, 26 Am. St. Rep. 70S.
77. See, generally. Interest, 22 Cyc. 1459

et seq.

As between lienors of difterent priorities

interest should be allowed to the superior
lienors from the maturity of the claims. Rich-
mond, etc., Constr. Co. v. Richmond, etc., R.
Co., 68 Fed. 105, 15 C. C. A. 289, 34 L. R. A.
625. See also Harrison v. Cornwall Minerals
R. Co., 18 Ch. D. 334, 51 L. J. Ch. 98, 45
L. T. Rep. N. S. 498.

78. See Shoemaker v. Dayton, etc., R. Co.,

10 Ohio Dec. (Reprint) 12, 18 Cine. L. Bui.
43; Foster v. Mansfield, etc., R. Co., 36 Fed.
627 [affirmed in 146 U. 8. 88, 13 S. Ct. 28,
36 L. ed. 899], holding that where a con-

struction company receives bonds in advance
of the completion of the work under an agree-
ment by which it agrees to pay all Interest
accruing before the road became in a con-

dition for traffic, and by which the railroad
company also agreed to reimburse the con-

struction company for all interest paid, not
properly chargeable to it, the construction
company is only bound to pay interest on so
many bonds as it received and used to which
it was not entitled.

Extension of payment.— Where the mort-
gage authorizes the bondholders or a part
thereof to extend the time of payment of

interest, such extension of time must be made
in the manner and upon the condition pre-

scribed by the mortgage. McClelland v. Nor-
folk Southern R. Co., 110 N. Y. 469, 18 N. E.
237, 6 Am. St. Rep. 397, 1 L. R. A. 299,
holding that where a mortgage provided that
on default for six months in the interest

on the bonds secured, the principal should
become due at the option of the trustees, and
a majority in interest of the bondholders
might instruct the trustees to sell the prop-
erty, or to reverse their election, and extend
the time of payment of the interest, but that

[VIII, A, 10, a]
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may be recovered by way of damages. ''' Thus overdue interest coupons carry
interest from the time they are payable; *° and, although the last interest coupons
have been paid, if the principal debt is not paid when due it wiU continue to carry

interest, although there is no provision ;n the bonds to that effect.*' Where the
hen or claim, together with interest thereon, has been converted into a judgment
which bears interest, additional interest on the claim cannot thereafter be recov-

ered.^ A honajide transferee of bonds or other indebtedness is entitled to recover

interest from the time it fell due,*^ and the railroad company cannot set up as
against such transferee a collateral defense it may have had against the original

holders.** A demand for interest due on bonds is sufHcient if made by the holders

of the bonds or coupons at the place where they are payable,** and a further

demand by the mortgage trustee is not necessary. *° After railroad property
has passed into the hands of a receiver or of an assignee in insolvency, interest

on debts against the railroad company is not ordinarily allowed against funds
in the receiver's hands,*' unless there are funds in the hands of the receivers or
their privies, especially applicable to the payment of the claim and which would
not be exhausted by the allowance of interest.**

b. Rate of Interest. Subject to constitutional limitations the legislature may
fix the rate of interest to be allowed on a railroad indebtedness in a particular

case.*" But except where regulated by a special statute, °° the rate of interest

which may be recovered on a railroad indebtedness is governed by the statutes

regulating interest generally," and subject to these statutes the railroad company
may contract for any rate of interest upon its indebtedness. °^ The reservation

of an illegal rate, however, will not prevent a recovery of the original debt with,

legal interest. ^^

e. Loss, Waiver, or Other Bar of Right. The waiver or loss of interest on
railroad bonds or other indebtedness may be effected by the acts of the parties

themselves,'* as by a failure to attempt to recover it within the period of Umita-

the action of the trustees or the bondholders,
in case of a default, . should not affect any
subsequent default, a majority of the bond-
holders could not extend the time of pay-
ment of interest until after a default of

interest thereon of six months.
79. See Connecticut Mut. L. Ins. Co. v.

Cleveland, etc., K. Co., 41 Barb. (N. Y.) 9,

26 How. Pr. 225.

80. Connecticut Mut. L. Ins. Co. v. Cleve-

land, etc., R. Co., 41 Barb. (N. Y.) 9, 26
How. Pr. 225; Gibert r. Washington City,

etc., R. Co., 33 Gratt. (Va.) 586.

81. Price ;,. Great Western R. Co., 16 L. J.

Exch. 87, 16 M. & W. 244, 4 R. & Can. Cas.

707.

82. Re European Cent. R. Co., 4 Ch. D.

33, 46 L. J. Ch. 57, 35 L. T. Rep. N. S. 583,

25 Wkly. Rep. 92.

83. McElrath v. Pittsburg, etc., R. Co., 55
Pa. St. 189.

84. McElrath v. Pittsburg, etc., R. Co., 55

Pa. St. 189 (holding that where a railroad

company contracted for the construction of

its road, and as the work progressed, without

giving notice of any claim for damages for

delay, delivered to the contractors bonds pay-

able' with Interest from date, which bonds

with some of the interest coupons overdue

were transferred, the transferee was entitled

to recover interest from the date of the bonds,

and the company was estopped to claim

damages for delay in the work) ; McKenzie

V. Montreal, etc., R. Co., 29 U. C. C. P. 333.
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85. Taber v. Cincinnati, etc., R. Co., 15
Ind. 459.

86. Taber f. Cincinnati, etc., R. Co., 15
Ind. 459.

87. Thomas v. Western Car Co., 149 U. S.

95, 13 S. Ct. 824, 37 L. ed. 663; New England
R. Co. i\ Carnegie Steel Co., 75 Fed. 54, 21
C. C. A. 219.

88. New England R. Co. v. Carnegie Steel
Co., 75 Fed. 54, 21 C. C. A. 219.
89. See Southwestern Arkansas, etc., R.

Co. r. Hays, 63 Ark. 355, 38 S. W. 665;
Metropolitan Trust Co. i'. Railroad Equip-
ment Co., 108 Fed. 913, 48 C. C. A. 135;
Campbell v. Texas, etc., R. Co., 4 Fed. Cas.
No. 2,369, 2 Woods 263, holding, however,
that the addition of a certain per cent to the
interest of substituted bonds over and above
that allowed on the original bonds is an in-

vasion of the rights of bondholders under
the original mortgage. See also Morrison v.

Eaton, etc., R. Co., 14 Ind. 110.

90. See Memphis, etc., R. Co. v. Dow, 120
U. S. 287, 7 S. Ct. 482, 30 L. ed. 595.
91. See Memphis, etc., R. Co. v. Dow, 120

U. S. 287, 7 S. Ct. 482, 30 L. ed. 595.
92. Memphis, etc., R. Co. v. Dow, 120 U. S.

287, 7 S. Ct. 482, 30 L. ed. 595.

93. Philadelphia, etc., R. Co. v. Lewis, 33
Pa. St. 33, 75 Am. Dec. 574.

94. Lyon r. New York, etc., R. Co., IS
N. Y. St. 732; Pollitz v. Farmers' L. & T.
Co., 53 Fed. 210, holding, however, that where
a cross complainant of a dissenting bond-
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tion governing the particular case; " or where the interest is claimed as damages,
and not by reason of any contract therefor, it will not be allowed if the delay in

the payment of the principal debt is a result of the neglect of the creditor to demand
and enforce such payment."" The recovery of interest on bonds may be lost or

barred by the performance or non-performance of certain conditions provided
for in the bonds and mortgages."' Thus where the income bonds and mortgages
provide that no interest shall be recovered until the board of directors shall have
adjudged and awarded an ascertained amount as net earnings, there can be no
recovery of interest until such amount is adjudged and awarded,"' unless the
board of directors improperly neglect or refuse to take the necessary action."" So
where mortgage bonds provide that no more interest shall be payable than shall

be certified by a vote of the majority of the board of directors to have been earned
during the preceding interest period, and that in default of such certificate no
interest shall be payable, interest cannot be recovered on such bonds unless the

certificate was made,' or unless it was unreasonably refused after a request there-

for.^ The fact that the financial agents of a railroad company at a time when
it was in a failing condition agreed to purchase and hold the interest coupons on
its bonds does not prevent such agents from enforcing payment to them of such
coupons, on the ground that it was a breach of trust.'

1 1. Application of Earnings, Income, and Sinking Fund •— a. In General. The
earnings, income, and profits of a railroad company constitute a trust fund, in

the hands of its officers, for the payment of its debts,* and should be applied:

(1) To the payment of the necessary expenses and liabilities incident to the main-
tenance and operation of the road; ^ and this is the only fund to which unsecured
creditors may have recourse; ° (2) to the payment of interest on mortgages; '

and (3) the net earnings or net income thus ascertained by paying or deducting
the operating expenses from the gross or current income of the road * should be

holder has taken the position throughout the
suit that complainant could at any time sur-
render his bonds and receive new ones in

lieu thereof, and counsel in their brief have
offered to deliver the lieu bonds and cash
upon such surrender, the cross complainant
is not in a position to insist that complainant
had by misconduct forfeited his right to in-

terest.

95. In re Cornwall Minerals R. Co.,

[1897] 2 Ch. 74, 61 J. P. 345, 535, 66 L. J.

Ch. 561, 76 L. T. Rep. N. S. 832, 46 Wkly.
Rep. 5 (holding that where debenture stock
is issued by a company formed by a special

act which incorporates the provisions of Part
III of the Companies Clauses Act of 1803, the
right to interest on such stock being a statu-

tory one is not barred for twenty years) ;

Toronto Gen. Trusts Corp. v. Central Ontario
R. Co., 6 Ont. L. Rep. 534, 2 Ont. Wkly. Rep.
946.

96. McDonald v. Great Western R. Co., 21
U. C. Q. B. 223.

97. Henry v. Syracuse, etc., R. Co., 57
N. Y. Super. Ct. 69, 5 N. Y. Suppl. 437,
holding that where it is covenanted that the
number of bonds to be paid in each year
shall be determined by drawing lots, and
that the principal of the bonds so drawn
shall be payable at the option of the holders
upon the surrender of the bonds drawn with
all the coupons thereto belonging, and after

a certain date the interest upon the bonds
so drawn shall cease, the option of the
holders of the bonds so drawn applies only

to their right to retain possession of the
bonds and that interest on them ceases on
the specified date for which they are drawn
whether the holders of such bonds surrender
them or not.

98. Spies V. Chicago, etc., R. Co., 40 Fed.
34, 6 L. R. A. 565.

99. Spies f. Chicago, etc., R. Co., 40 Fed.
34, 6 L. R. A. 565.

1. Thomas ;:. New York, etc., R. Co.. 139
N. Y. 163, 34 N. E. 877 [affirming 19 N. Y.
Suppl. 766, 22 N. Y. Civ. Proc. 326].

a. Thomas v. New York, etc., R. Co., 139
N. Y. 163, 34 N. E. 877 [affirming 19 N. Y.
Suppl. 766, 22 N. Y. Civ. Proc. 326].

3. Ketchum v. Duncan, 96 U. S. 659, 24
L. ed. 868 [affirming 8 Fed. Cas. No. 4,138,
3 Woods 567].

4. Newport, etc.. Bridge Co. t'. Douglass,
12 Bush (Ky.) 673. And see, generally,
COBPORATIONS. 10 Cyc. 1249 et seq.

5. Darst v. Pittsburgh, etc., R. Co., 3 Ohio
Dec. (Reprint) 199, 4 Wkly. L. Gaz. 377;
MeCormack v. Central Ohio R. Co., 3 Ohio
Dec. (Reprint) 103, 3 Wkly. L. Gaz. 218;
Carev t. Pittsburgh, etc., R. Co., 2 Ohio Dec.

(Reprint) 85, 1 West. L. Month. 338. See
Gray v. Manitoba, etc., R. Co., [1897] A. C.

254, 66 L. J. P. C. 66 [affirming 11 Manitoba
42]. And see supra, VIII, A, 9, g.

6. Van Frank i:. Missouri Pac. R. Co., 89
Mo. App. 460.

7. Carey r. Pittsbursh, etc., R. Co., 2 Ohio
Dec. (Reprint) 85, 1 West. L. Month. 338.

8. Ames v. Union Pac. R. Co., 73 Fed. 49.

[VIII, A, 11, a]
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applied to the payment of liens in the order of their priorities. ° So long as there
are outstanding unliquidated debts which equitably have the right to have the
income applied to the satisfaction thereof, a bondholder cannot compel its appro-
priation to the hquidation of his claim; '" and in the absence of contract hens, or

rights created by legal proceedings, the officers of a railroad company may exercise

a reasonable and proper discretion as to the order in which the debts shall be
paid," and this discretion cannot be taken from them by notice to the company
that a particular creditor intends to demand a preference.'^ Where a trust fund
is created to secure a particular class of creditors only, such creditor may be
rightfully paid out of such fund.'' As between creditors of the same class, if the

fund appHcable to their claims is insufficient to pay all, it should be divided

among them -pro rata}*' But the mere fact that a claim, which is a lien on the

property of the road, is determined to be a claim of a certain class payable out

of the earnings of the road, does not preclude its payment from the proceeds of

a sale of the property on which it is a lien if the earnings are insufficient to pay
it.'^ In England under some statutes, upon an abandonment of a railroad, the

parliamentary deposit required by such statutes may become general assets for

the benefit of general creditors."

9. Carey v. Pittsburgh, etc., E. Co., 2 Ohio
Dee. (Reprint) 85, 1 West. L. Month.
338.

Priorities generally see supra, VIII, A, 9.

General judgment creditors, whether their
claims arose out of contract or tort, are as

much entitled as the mortgage bondholders
to participate in the distribution of surplus
income accumulating in the hands of a re-

ceiver appointed at the instance of stock-

holders, before the income has been im-
pounded by the mortgage bondholders; and,
if there are equitable considerations giving
the bondholders a better right, they must be
.shown by proper averment. Veatch v.

American L. & T. Co., 79 Fed. 471, 25
C. C. A. 39 iaffirmed in 84 Fed. 274, 28
•C. C. A. 384].
Where a mortgagor company holds posses-

sion and receives the earnings of the road
under the terms of the mortgage, a general
judgment creditor of the company is entitled,

by virtue of a garnishment on the officers of

the railroad company, to the net income of

the road to the date of a decree of fore-

closure and the appointment of a special

receiver, the decree being silent as to such
income and the road meanwhile being oper-

ated by the company. Oilman v. Illinois,

«tc., Tel. Co., 91 U. S. 603, 23 L. ed. 405

[affirming 10 Fed. Cas. No. 5,443, 1 McCrary
.170].

Wet earnings from the operation of a road
by a receiver appointed under a. general

<;reditors' bill belong to the creditors in the

same order of priority and must be preserved

in the distribution as the proceeds of the

property itself on its sale. Thomas v. Cin-

•cinnati, etc., R. Co., 91 Fed. 202.

10. Roberts v. Denver, etc., R. Co., 8 Colo.

App. 504, 46 Pac. 880.

11. Newport, etc., Bridge Co. v. Douglass,

12 Bush (Ky) 673.

12. Newport, etc.. Bridge Co. v. Douglass,

12 Bush (Ky.) 673.

13. Hatry v. Painesville, etc., R. Co., 1

^Ohio Cir. Ct. 426, 1 Ohio Cir. Dee. 238
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Iaffirmed in 23 Cine. L. Bui. 281]; Central
Trust Co. V. Chattanooga, etc., R. Co., 89
Fed. 388.

Statement of payment.— Under an agree-

ment by which the lessee agrees to apply
certain net earnings to the payment of a
mortgage bond and coupons and to make
quarterly statements as to earnings and ex-

penses, such lessee cannot delay making such
statement of payment and afterward set off

losses against such net earnings. Schmidt
v. Louisville, etc., R. Co., 119 Ky. 287, 84
S. W. 314, 27 Ky. L. Rep. 21.

A lease providing for the payment of net
earnings to the mortgage bondholders of the
lessor, after it is assented to by the bond-
holders, operates as an irrevocable assign-

ment to them of the net earnings. Grand
Trunk R. Co. v. Central Vermont R. Co.,

78 Fed. 690. And while the lessee is bound
to pay out of the gross earnings certain prior

,

claims before paying anything to bondholders,

yet where the holders of such claims let

payment be made to the bondholders first,

they become common unsecured creditors of

the lessee, and, a receiver having been ap-

pointed, they are not entitled as against the

bondholders to have their claims paid out of

the earnings accruing after the appointment
of the receiver, where there is nothing to show
that the gross earnings prior to the receiv-

er's appointment were not sufficient to pay
their claims. Grand Trunk R. Co. v. Central
Vermont R. Co., 78 Fed. 690.

14. Hatry v. Painesville, etc., R. Co., 1

Ohio Cir. Ct. 426, 1 Ohio Cir. Dec. 238 [af-

firmed in 23 Cine. L. Bui. 281].
15. Volhner v. San Antonio, etc., R. Co.,

(Tex. Civ. App. 1898) 47 S. W. 378.

16. See In re Lancashire, etc., R. Co.,

[1903] 2 Ch. 711, 72 L. J. Ch. 789, 52 Wkly.
Rep. 26 [distinguishing In re Wrexham, etc.,

R. Co., [1900] 1 Ch. 261, 69 L. J. Ch. 291,

82 L. T. Rep. N. S. 33, 16 T. L. R. 169, 48
Wkly. Rep. 311]; Webster v. Petre, 4 Ex. D.
127, 27 Wkly. Rep. 662; In re Waterford,
etc., R. Co., Ir. R. 4 Eq. 490, 19 Wkly. Rep.
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b. Mortgagees of Stock. Bondholders to whom stock of a railroad company
has been mortgaged as collateral security cannot in equity charge the lessee of

the mortgaged road with earnings derived under the lease where there is no fraud
in the lease;" and the fact that the mortgage of such stock was given by the state,

which owned a majority of the stock, does not bind the state to use its controlling

interest in the road exclusively in the interest of its mortgagees of the stock,''

nor impress the earnings received by the lessee of the road with a trust for the
benefit of such mortgagees."

e. Creation and Maintenance of Sinking Fund. Provision is sometimes
made by statute for a railroad sinking fund, which is to be created and maintained
out of certain sources of revenue,^" and applied to certain debts or investments

of the company; ^' or provision for such fund may be made by mortgage,^^ or by

145; Re Manchester, etc., K. Co., 45 L. T.
Rep. N. S. 129.

General debts to be paid out of such assets
have been held to include the costs of a peti-

tion by the depositor for the transfer out to
him of the bulk of the deposit moneys (In re
Laugharne R. Co., L. R. 12 Eq. 454, 19 Wkly.
Rep. 1108), and the costs and charges of a
solicitor and parliamentary agent, not pro-
moters of the company, for obtaining the
statute (In re Kensington Station Act, L. R.
20 Eq. 197, 32 L. T. Rep. N. S. 183, 23 Wkly.
Rep. 483 ) , but not to include costs on ac-

count of the promotion to the company (In
re Barry R. Co., 4 Ch. D. 315, 46 L. J. Ch.
206, 36 L. T. Rep. N. S. 125, 25 Wkly. Rep.
201; In re Brampton, etc., R. Co., L. R. 10
Eq. 613, 39 L. J. Ch. 681, 23 L. T. Rep. N. S.

356. 18 Wkly. Rep. 994).
17. Gibson v. Richmond, etc., R. Co., 37

Fed. 743, 2 L. R. A. 467.
18. Gibson v. Richmond, etc., R. Co., 37

Fed. 743, 2 L. R. A. 467.
19. Gibson v. Richmond, etc., R. Co., 37

Fed. 743, 2 L. R. A. 467.
20. See New England Mut. L. Ins. Co. v.

Phillips, 141 Mass. 535, 6 N. E. 534;
Phillips V. Eastern R. Co., 138 Mass. 122.

construing St. (1876) c. 236, § 13.

Under the Thurman Act (20 U. S. St. at
L. 58 [U. S. Comp. St. (1901) p. 3569]),
providin_g that twenty-five per cent of the net
earnings of certain railroad companies shall

be paid into the treasury of the United States
toward the liquidation of bonds loaned to the

company by the government, and that the

net earnings " shall be ascertained by de-

ducting from the gross amount of their earn-

ings respectively the necessary expenses ac-

tually paid within the year in operating the
same and keeping the same in a state of re-

pair, and also the sum paid by them respec-

tively within the year in discharge of inter-

est on their first-mortgage bonds, whose lien

has priority over the lien of the United
States, and excluding from consideration all

sums owing or paid by said companies re-

spectively for interest upon any other portion
of their indebtedness/' the phrase "neces-
sary expenses " is to be liberally construed,
embracing expenses of operating in accord-
ance with the demands of business coming
to the road and excluding those not conducive
to that end (Union Pac. R. Co. v. U. S., 20

Ct. CI. 70) ; but expenses for improvementa
of the road, buildings and equipment,
whereby the capital stock was increased in
value are not to be deducted from the gross
earnings (U. S. v. Central Pac. R. Co., 138
U. S. 84, 11 S. Ct. 285, 34 L. ed. 895). Thug
under such act, it has been held that the
following items should be excluded as not
being proper deductions from the gross re-

ceipts of the road: Money needed to place
it in proper repair but not actually expended
for that purpose; the expenses of the land
department ; the interest on a funded debt
which had priority over the lien of the United
States; the fifty per cent retained by the
latter from the amount of services rendered
to it; but that the following items should
be allowed provided they were actually paid
out of the earnings of the road and not
raised by bonds or stocks: The equipment
account or replacing and rebuilding rolling
stock, machinery, etc. ; the amounts paid for
depot grounds and the expenses of ihe same;
and the construction accounts for the im-
provements and additions to the track, etc.

U. S. V. Kansas Pac. R. Co., 99 U. S. 455,
25 L. ed. 289; U. S. v. Central Pac. R. Co.,
99 U. S. 449, 25 L. ed. 287; Union Pac. R.
Co. V. U. S., 99 U. S. 402, 25 L. ed. 274 [re-
versing on other grounds 13 Ct. CI.

401].
21. New England Mut. L. Ins. Co. v. Phil-

lips, 141 Mass. 535, 6 N. E. 534 (holding
that the trustees of a railroad by virtue of
St. (1876) c. 236, and St. (1885) c. 8, are
bound to cancel all certificates of indebted-
ness purchased by them with the sinking
fund as fast as the same are bought) ;

' Opinion of Justices, 5 Mete. (Mass.) 596
(construing St. (1838) c. 9, §3); Fidelity
Ins., etc., Co. v. United New Jersey R., etc.,

Co., 36 N. J. Eq. 405 (holding that where a
sinking fund, to provide for the payment of
certain railroad mortgage bonds, is by a pro-
vision of the bonds to be invested in certain
other bonds of the same railroad, the trustee
could not be directed, in the absence of the
bondholders, to invest in other bonds than,
those specified, merely because the bonds-
specified could only be purchased at a,

premium).
22. Wilds r. St. Louis, etc., R. Co., 102

N. Y. 410, 7 N. E. 290 [affirming 64 How.
Pr. 418].

[VIII, A, 11, el
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an agreement entered into between the railroad company and a guarantor of its

mortgage bonds.^^

d. Payment of Interest. Where the mortgage bonds provide that interest

on the bonds shall be paid out of the proceeds arising from the sales of certain

lands,^ or from the income of the road,^ it is the duty of the trustee to so apply
such funds; and if during a certain interest period the fund is insufficient to pay
the interest then accruing in full, the deficiency will accumulate and become a
charge upon such funds subsequently reaHzed,^* unless it affirmatively appears
that this will be contrary to the intention of the parties.^'

e. Diversion of Funds. It is a diversion or misapplication of funds to apply
the income of a railroad to the payment of a floating debt without the consent of

the bondholders,^' even though such application could be made on favorable
terms and would be equitable,^" and probably for the interest of the bondholders.^"

But the fact that claims not entitled to preference have been improperly paid
from funds in the hands of receivers does not entitle a mortgagee to insist that
the amount shall be deducted from funds applicable to preferred claims.^' If

a part of the funds is misappropriated to the payment of creditors of another class,

then to the extent of such misappropriation creditors whose funds are thus misapphed
are entitled to priority of payment out of funds belonging to such other class

of creditors.'^

f. Remedies For Enforcement of Rights. A court of equity will interpose at

23. Central R., etc., Co. v. Farmers' L. &
T. Co., 116 Fed. 700, holding that where a

railroad company guaranteed second mort-
gage bonds of another company which it con-
trolled, and required the latter to deposit
with it as trustee a certain sum each year
to create a sinking fund for the payment of

the bonds at maturity, and both companies
became insolvent and their property was sold
Tinder decrees of foreclosure, holders of un-
paid guaranteed bonds were entitled in

equity to have so much of the proceeds of the
sale as equaled the accumulated sinking fund
treated as a trust fund and applied to the
payment of their bonds, as against the hold-

ers of deficiency judgments taken in the fore-

closure suits against the guarantors.
In a proceeding by a holder of guaranteed

tends to enforce the payment thereof from
the sinking fund which the company issuing

them had paid into the hands of the guar-
antor, as trustee for their redemption at ma-
turity, the question whether or not the guar-
antee of the bonds of one railroad company
by another was ultra vires is immaterial;
nor is it any defense to such proceeding that

the guarantor was without legal power to

undertake the duties of trustee. Central R.,

etc., Co. V. Farmers' L. & T. Co., 116 Fed.

700.
24. Little Rock, etc., R. Co. v. Hunting-

ton, 120 U. S. 160, 7 S. Ct. 517, 30 L. ed.

591.

25. Dayton, etc., R. Co. v. Shoemaker, 3

Ohio Cir. Ct. 473, 2 Ohio Cir. Dec. 270 [af-

firming 10 Ohio Dec. (Reprint) 12, 18 Cine.

L. Bui. 43].

26. Dayton, etc., R. Co. v. Shoemaker, 3

Ohio Cir. Ct. 473 [affirming 10 Ohio Dec.

(Reprint) 12, 18 Cine. L. Bui. 43]; Little

Rock, etc., R. Co. v. Huntington, 120 U. S.

160, 7 S. Ct. 517, 30 L. ed. 591.
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Cumulative interest.— Mliere income bonds
provide for the payment of interest at sucn
rate, not exceeding a given per cent, as the

net earnings of the road " will reach to pay,"
and the deed of trust which secures the bonds
recites that the net income after the payment
of certain charges and privileges is pledged
to the payment of the interest on the bonds
for an amount equal to the specified per
cent; the interest is cumulative and the

bondholders are entitled to be paid interest

out of the surplus earnings up to the maxi-
mum rate of such per cent and if the net

earnings in any year or interest period are in-

sufficient to pay such interest in full, they
are entitled to have such deficiency made up
out of the future surplus net earnings. Shoe-
maker V. Davton, etc., R. Co., 10 Ohio Dec.
(Reprint) 12", 18 Cine. L. Bui. 43.

27. Dayton, etc., R. Co. v. Shoemaker, 3

Ohio Cir. Ct. 473, 2 Ohio Cir. Dec. 270 [af-

firming 10 Ohio Dec. (Reprint) 12, 18 Cine.

L. Bui. 43].

28. Duncan v. Mobile, etc., R. Co., 8 Fed.
Cas. No. 4,137, 2 Woods 542.
29. Duncan v. Mobile, etc., R. Co., 8 Fed.

Cas. No. 4,137, 2 Woods 542.

80. Duncan v. Mobile, etc., R. Co., 8 Fed.
Cas. No. 4,137, 2 Woods 542.
31. Grand Trunk R. Co. v. Central Ver-

mont R. Co., 88 Fed. 620.

32. Hatry v. Painesville, etc., R. Co., 1

Ohio Cir. Ct. 426, 1 Ohio Cir. Dec. 238 [af-

firmed in 23 Cine. L. Bui. 281]; Mills v.

Northern R. Co., L. R. 5 Ch. 621, 23 L. T. Rep.
N. S. 719, 19 Wkly. Rep. 171, holding that,

where a company has paid for things prop-
erly chargeable to capital out of revenue,
it is justified in recouping the revenue ac-

count at a subsequent time out of capital;
and may, if necessary, raise fresh capital
under its borrowing powers for that purpose.
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the instance of the proper parties to enjoin a misapplication of the income or

earnings of a railroad company,^' or to compel its application to the payment of

the proper indebtedness; ^ or, where there has been a failure to properly apply
the income or earnings, the creditor may bring a bill in equity for an accounting,^*

except where the obligation to such creditor is merely contractual and not fidu-

ciary; '" or where there has been a misapplication, the creditor may bring an action

at law to recover the amount of the fund which should have been applied to his

claim." Where all the preferred claims against a railroad company can be paid

33. Dayton, etc., R. Co. v. Shoemaker, 3
Ohio Cir. Ct. 473, 2 Ohio Cir. Dec. 270 [(^^

firming 10 Ohio Dec. (Reprint) 12, 18 Cino.
L. Bui. 43] ; Barry v. itlisaouri, etc., R. Co.,

36 Fed. 228, holding that where a company
has misapplied its earnings as against an
income mortgage, and a decree allows the
income bondholders to move for an injunction
against further misapplication, and the com-
pany relies on a bare denial of a charge of
misapplication, giving no figures from which
the condition of its business or the manner
of disposing of its earnings can be deter-
mined, and giving no explanation of the
shrinkage of its net earnings, an injunction
will be allowed, although for a cause other
than the particular one formerly had in view,
and although the charge is in part on infor-
mation and belief.

Where a railroad company has agreed to
apply net income in its possession to the pay-
ment of certain interest, a court of equity
will, at the suit of the bondholder, interpose
to prevent the diversion of such fund and
compel its application to the payment of in-

terest. Dayton, etc., R. Co. v. Shoemaker,
3 Ohio Cir. Ct. 473, 2 Ohio Cir. Dec. 270 [af-
firming 10 Ohio Dec. (Reprint) 12, 18 Cine.
L. Bui. 43].
A simple contract creditor of a railroad

company who has no lien or mortgage upon
the assets of the company or any judgment
against it cannot maintain a bill in equity to

restrain the company from dealing with its

assets as it pleases. Mills v. Northern E.
Co., L. R. 5 Ch. 621, 23 L. T. Rep. N. S.

719, 19 Wkly. Rep. 171.

34:. Lane v. Baughman, 17 Ohio St. 642,
93 Am. Dec. 653; Dayton, etc., R. Co. v.

Shoemaker, 3 Ohio Cir. Ct. 473, 2 Ohio Cir.

Dec. 270 [affirming 10 Ohio Dec. (Reprint)
12, 18 Cine. L. Bui. 43]; Hatry v. Paines-
ville. etc., R. Co., 1 Ohio Cir. Ct. 426, 1 Ohio
Cir. Dec. 258 [affi'^med in 23 Cine. L. Bui.
281] ; Darst v. Pittsburgh, etc., R. Co., 5
Ohio Dee. (Reprint) 199, 4 Wkly. L. Gaz.
377, holding that in an action against a rail-

road company to compel the application of
the income of the road to the payment of the
preferred claim of a creditor, the court can
require the company or any officer who is a
party to apply money then on hand or there-
after to be received in satisfaction of such
claim, the order to be enforced by attach-
ment.
Where a railroad company fails to apply

its income according to law, a creditor who
has a lien on the property of the road by
judgment or otherwise may enforce the
proper application of such income by petition

in the nature of a creditor's bill, and may
thereby reach money in the hands of agents
as well as property acquired after the execu-
tion of the mortgage, if such money and prop-
erty be not necessary for operating the road.
Carey v. Pittsburgh, etc., R. Co., 2 Ohio Dec.
(Reprint) 85, 1 West. L. Month. 338.
35. Buel V. Baltimore, etc., R. Co., 24 Misc.

(N. Y.) 646, 53 N. Y. Suppl. 749; Spies v.

Chicago, etc., R. Co., 40 Fed. 34, 6 L. R. A.
565, holding, however, that the complaint
should be dismissed because complainant
having alleged a case of fraud should not be
permitted to support i't on any other ground.

Pleading.— Where a lessee railroad com-
pany agrees to apply the net earnings to the
payment of a mortgage bond and coupons,
and to furnish quarterly an account of op-
erating expenses, etc., on a petition against
such lessee for an accounting and its failure

to so apply its net earnings or to make such
report, plaintiff need not allege that there
were net earnings; it being sufficient to set

forth the bond, coupons, aver non-payment,
and ask for an accounting (Schmidt v.

Louisville, etc., R. Co., 119 Ky. 287, 84 S. W.
314, 27 Ky. L. Rep. 21 ) ; and a petition
which seeks to recover not only on the cou-
pons due when the petition was filed, but
also to compel payment into court of the net
earnings as they might thereafter accrue
to meet subsequent coupons, and to provide
a fund to meet the bond at maturity, is suf-

ficient without a s\ibsequent amendment, to
cover the accoi^nting r? net earnings between
the filing of the petition and the hearing of
the cause (Schmidt v. Louisville, etc., R. Co.,

supra )

.

Where in an accounting in favor of income
bondholders the company has paid a higher
rate of interest than needful on former en-
cumbrances, it cannot charge the difference

against the income to the injury of the bond-
holders in direct contravention of the pro-
visions of the mortgage securing the income
bonds. Barrv v. Missouri, etc., R. Co., 34
Fed. 829.

36. Thomas v. New York, etc., R. Co., 139
N. Y. 163, 34 N. E. 877, holding that a bond-
holder could not ask for an accounting of the
earniigs, as of a trust fund in the company's
hands for the bondholders' benefit, the obli-

gation being merely contractual and not
fiduciary.

37. U. S. V. Kansas Pac. R. Co., 26 Fed.
Cas. No. 15,505, 4 Dill. 367, 1 N. Y. Wkly.
Dig. 444 [reversed on other grounds in 99
U. S. 455, 24 L. ed. 289], holding that under
the act of July 1, 1862 (12 U. S. St. at L.

489 ) , the government may recover at law of

[VIII, A, 11. f]
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from the income or property which is not necessary for its operation, each cred-

itor may proceed for himself without malting other bondholders or creditors

under the mortgage parties.^* The income of the road may also be attached by
a trustee process for operating expenses.^" Where a railroad mortgage gives

bondholders the right to inspect the company's statement of earnings, interest,

etc., the extent of their right depends upon the reasonable intent of the language

of the mortgage; ^° but, in the absence of such provision in the mortgage, bond-

holders have no right to such an inspection.*'

12. Payment, Satisfaction, Release, or Discharge ^^ — a. In General. Rail-

road bonds may be discharged by a new issue of bonds in substitution therefor.*^

Bonds delivered merely in furtherance of a device to defraud other creditors

must, as to such creditors, be considered paid and canceled.*^ Where trustees

of a railroad company purchase a portion of its property at a foreclosure sale in

their individual right, their purchase cannot be treated as a payment of the mort-

gage by them as trustee mortgagees, so as to enable them to set it off against the

sum due in a foreclosure suit of the railroad mortgage.^ As a general rule a

merger of bonds and stock does not take place where the interest of the mortgagee

does not require it, and where there is no intent that there should be a merger,

and where there is none in fact by a union in the same person of the title and
mortgage.*"

b. Right to Make Payment. In the absence of a provision in the contract to

that effect, bondholders are not required to accept payment before maturity

the Union Pacific and other railroad com-
panies receiving United States bonds, five

per cent of the net income until the bonds
and interest are paid.

38. Darst v. Pittsburgh, etc., R. Co., 3 Ohio
Dec. (Reprint) 199, 4 Wkly. L. Gaz. 377.

Each judgment creditor of a railroad com-
pany having a lien on the property of the

road of the first preferred class may proceed
for himself against the company to compel
the proper application of the income of the
road for his benefit and in such action may
make the railroad company and mortgagees
parties, and in such a proceeding will be en-

titled to the benefit of his own vigilance.

Carey v. Pittsburgh, etc., E. Co., 2 Ohio Dec.
(Reprint) 85, 1 West. L. Month. 338.

39. Smith v. Eastern R. Co., 124 Mass.
154.

40. Pronick u. Metropolitan Trust Co., 67
N. Y. App. Div. 616, 74 N. Y. Suppl. 577,

holding that where a mortgage securing
bonds of a railroad company provided that,

between the first and thirtieth of September
in each year, the railroad company should
fiia with the trustee a statement of earnings,

etc., and the rate of interest to be paid on
the bonds, and that during that period a cer-

tain number of bondholders might object in

a manner prescribed by the mortgage to the

interest and rate, there was an implied grant
on the part of bondholders to an inspection

of the interest statement; but that the right

to inspect such statement was limited to the

statement for the current year and that a
bondholder could not compel a trustee to ex-

hibit statements for prior years.

41. Pronick v. Metropolitan Trust Co., 67

N. Y. App. Div. 616, 74 N. Y. Suppl. 577.

42. Payment, release, and satisfaction of

mortgages generally see Mortgages, 27 Cyc.

1386 et seq.
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43. Canada Southern R. Co. v. Gebhard,
109 U. S. 527, 3 S. Ct. 363, 27 L. ed. 1020
[reversing 1 Fed. 387, 17 Blatchf. 416], hold-

ing that the payment of certain first mort-
gage railroad bonds executed and issued in

the dominion of Canada and payable in the
city of New York is discharged by virtue of

an act of parliament of the dominion of

Canada authorizing such railroad company to

issue new bonds in substitution for such
former bonds. And see supra, VXII, A, 4,

e, (V).

44. Chattanooga, etc., R. Co. v. Evans, 66
Fed. 809, 14 C. C. A. 116, holding that where
a railroad company sells its property to an-
other railroad company for guaranteed bonds
of the latter and the contract of sale provides
that the larger part of these bonds shall be
distributed to holders of stock and income
bonds of the selling company, which stock
and income bonds are to be delivered to the
guarantor as a consideration for the guar-
anty, the income bonds must be considered as
paid and canceled as against unsecured
creditors of the selling company.
45. Griggs v. Detroit, etc., R. Co., 10 Mich.

117.

46. Ten Eyck v. Pontiac, etc., R. Co., 114
Mich. 494, 72 N. W. 362, holding that one
who, as attorney for a railroad company,
the promoter of which was H, negotiated a
contract with an investment company of

which H was president and chief stock-
holder, by which the investment company
was to construct the railroad and receive a
certain amount of the stock and mortgage
bonds of the railroad company, cannot, as
a creditor of the railroad company, and hav-
ing known all the facts insist upon a merger
of the bonds and stock in the hands of H
who acquired them through the investment
company.
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of their bonds/' and a statute, the effect of which is to make a mortgage debt
become due before the time fixed in the mortgage, cannot be enforced.''^

e. Payment in Scrip or Other Mediumo Where the promise to pay bonds is

in the alternative, to pay the principal or interest in money or some other medium
of payment, such as scrip, the promisor has an option either to pay in money
or its equivalent; *' but if, when a payment is due, the company does not exercise

its option, its right to do so is gone and the promisee is entitled to demand pay-
ment in money,^° without a presentment of the bonds or a demand of payment; ^^

nor does the fact that the bondholder had accepted another medium for past
payments amount to a waiver of his right to demand money.'*^ Under some
statutes certificates of indebtedness may be dehvered to a creditor in exchange
for existing debts and obhgations to an equal amount,^' as the same shall be ascer-

tained and hquidated.^* A railroad company authorized to sell its bonds at a
discount may receive in payment therefor construction material as well as cash.^'

A subcontractor is bound to accept payment as provided for in the principal
contract; ^° but if a proper tender is not made to him of the article in which he
is to be paid, he may maintain an action for a money judgment.^' Materialmen
and laborers, however, are not bound to accept anything in payment except
money whatever may be the contract between the owner and contractor.^'

47. Missouri, etc., R. Co. v. Union Trust
Co., 156 N. Y. 592, 51 N. E. 309 lafflrming
87 Hun 377, 34 N". Y. Suppl. 443] ; Chicago,
etc., R. Co. V. Pyne, 30 Fed. 86.

48. Randolph ;;. Middleton, 26 N. J. Eq.
543 [reversing 25 N. J. Eq. 306].

49. Texas, etc., R. Co. v. Marlor, 123 U. S.

687, 8 S. Ct. 311, 31 L. ed. 303 laffirming
19 Fed. 867, 21 Fed. 383, 22 Blatchf.

464].
Waiver.— Where the oflficers of a railroad

company which has agreed to pay certain

claims in stock, informs a claimant that if

the claim is established the company will

pay the " amount with interest," it thereby
waives the right to pay in stocli:. Dubuque,
etc., R. Co. V. Pierson, 70 Fed. 303, 17

C. C. A. 401.

50. Texas, etc., R. Co. v. Marlor, 123 U. S.

687, 8 S. Ct. 311, 31 L. ed. 303 [affirming
19 Fed. 867, 21 Fed. 383, 22 Blatchf. 464].

51. Texas, etc., R. Co. !'. Marlor, 123 U. S.

687, 8 S. Ct. 311, 31 L. ed. 303 [affirming

19 Fed. 867, 21 Fed. 383, 22 Blatchf.

464].
52. Texas, etc., R. Co. v. Marlor, 123 U. S.

687, 8 S. Ct. 311, 31 L. ed. 303 [affi/rming

19 Fed. 867, 21 Fed. 383, 22 Blatchf. 464].

Estoppel.— Where a contract with a con-

struction company provided that certificates

of indebtedness should issue to the con-

tractor with interest warrants attached, and
these warrants were assigned to third per-

Bona who for three years accepted part pay-
ment of semiannual interest on deferred war-
rants, although under a true construction of

the contract the entire interest should be

paid in cash, the certificate holders who had
not examined the semiannual statements or

the original contract are not estopped from
enforcing such contract according to its true

meaning. Knapp v. New York, etc., R. Co.,

2 Bosw. (N. Y.) 297.

53. Merchants' Nat. Bank- v. Eastern R.

Co., 124 Mass. 518, construing St. (1876)

0. 236.

Laches.— It has been held that a secured
creditor of the Eastern Railroad Company
is not entitled, after the lapse of four years
from the enactment of the statute of 1876,
chapter 236, and five years from the time
to which, by the terms of the statute, the
claims against the corporation were to be
made up as cash, to present his claim for
adjustment and to receive certificates of

indebtedness therefor; he having in the mean-
time received interest on his debt at a greater
rate than he would have received under such
certificates. Hamor v. Eastern R. Co., 133
Mass. 315.

A creditor of a railroad company who holds
its promissory note and as collateral security
for the same certain other notes of the com-
pany is not entitled under such statute to

sell such collateral security and receive cer-

tificates of indebtedness for the balance due
on the original note. . Merchants' Nat. Bank
V. Eastern R. Co., 124 Mass. 518.

54. Merchants' Nat. Bank v. Eastern R.
Co., 124 Mass. 518.

In ascertaining the amount for which a
certificate of indebtedness under St. (1876)
c. 36, is to issue to a secured creditor, the
value of the collateral security must first

be deducted; and if this security consists of

the bond of another corporation guaranteed
and indorsed by defendant company, the
amount to be applied on the debt is the
value of the bond without the indorsement
of the bond and guaranty. Merchants' Nat.
Bank v. Eastern R. Co., 124 Mass. 518.

55. Coe V. Columbus, etc., R. Co., 10 Ohio
St. 372, 75 Am. Deo. 518.

56. Farmers' L. & T. Co. v. Canada, etc.,

R. Co., 127 Ind. 250, 26 N. E. 784, 11 L. R. A.
740.

57. Farmers' L. & T. Co. v. Canada, etc.,

R. Co., 127 Ind. 250, 26 N. E. 784, 11 L. R. A.
740.

58. Farmers' L. & T. Co. v. Canada, etc.,

R. Co., 127 Ind. 250, 26 N. E. 784, 11 L. R. A.
740.
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d. Necessity and Effect of Surrender of Ev^enee of Indebtedness. Where
the evidence of indebtedness indicates an intention to that effect, payment thereof

can be made only upon deUvery or an offer to dehver.^' Where a railroad mort-
gage provides that if the net income for any interest period is insufficient to pay
the interest coupons for that period the holder shall receive scrip certificates

for the deficit, a coupon holder upon which there is a deficit is entitled to the
right of a scrip holder whether he surrenders his coupon or not.*" Railroad bonds
which are merely pledged as collateral security are not, when discharged and
surrendered, the property of the company liable to be reachedby garnishment against

an officer of the company receipting for the same, but who in fact never received

them.°^ A railroad contractor who has negotiated notes received in part pay-
ment of his claim is not first required to take up such notes before obtaining a
judgment and lien for his services, but the judgment may provide for their pay-
ment out of the sum allowed."^

e. Release or Discharge. A lien or claim on railroad property may be released

or discharged by a subsequent agreement, between the claimant and the rail-

road company, which shows an intention to adjust all existing controversies

between the parties and to mutually release all existing obhgations and liabiU-

ties.°^ But a change in the form of the mortgage debt, such as the substitution

of new bonds for those originally secured, does not extinguish or affect the lien.*^

If bonds are sold and pass into the hands of a bona fide holder upon the supposition

that the sale covers aU coupons attached and detached and not paid and can-

celed, past-due detached coupons in the hands of one not an innocent purchaser
for value must be considered as paid and canceled as against such purchaser."^

Holders of coupons convertible into scrip acquire no vested interest in a mortgage
under which the coupons were issued, where the mortgage was released, and
the bonds which it secured were destroyed before issuing; °'' and it is immaterial
that the release erroneously recites the book in which the mortgage is recorded,

the mortgage being otherwise sufficiently described. ^^ A lien on the property
and franchises of a railroad company will not be discharged by judicial sale unless

the hen-holder has been made a party to the proceeding and a decree entered
against him providing that his hen shall be discharged by the sale.'*

13. Enforcement of Liabilities Against Property— a. Nature and Form of

Remedy in General. Ordinarily the proper remedy for enforcing payment of a
claim payable out of railroad funds or property is a bill in equity for an account-
ing and distribution of the funds which the railroad company should have appHcable
thereto,"" or by a bill to sell the mortgagor company's equity of redemption,™

59. See Osborne v. Preston, etc., R. Co., 9 457; Gait v. Erie, etc., E. Co., 14 Grant Ch
U. C. C. P. 241. (U. C.) 499.

60. Barry v. Missouri, etc., E. Co., 27 Notice.— Wliere in a suit by preferred
Fed. 1. creditors to reach personalty and net earn-

61. Galena, etc., R. Co. i'. Stalil, 103 111. ings during a receivership, a mandate is

67. sent down, affording relief as to " such of
62. ^McDonald f. Charleston, etc., E. Co., the orators as had no notice " of the pendency

93 Tenn. 281, 24 S. W. 252. of a previous cross bill by similar creditors,
63. Stewart i. Hoyt, HI U. S. 373, 4 S. Ct. the notice intended is the formal notice di-

519, 28 L. ed. 461. rected by the former decree to be given to
64. Mowry v. Farmers' L. & T. Co., 76 all creditors to come in and prove their

Fed. 38, 22 C. C. A. 52. claims, and not mere knowledge of ths
65. Chicago, etc., R. Co. v. Turner, 79 Mich. pendency of the cross bill (Bell v. St. Johns-

1C3, 44 N. W. 174. bury, etc., R. Co., 76 Vt. 42, 56 Atl. 105) ;

66. Com. V. Wilmington, etc., R. Co., {Pa. and a publication by the solicitors for the
1889) 17 Atl. 5. orators in the cross bill, without an order
67. Com. V. Wilmington, etc., E. Co., (Pa. of court or of the master, of an advertise-

1889) 17 Atl. 5. ment, asking all creditors to bring in their
68. Fidelity Title, etc., Co. v. Schenley claims, is without legal efficacy (Bell c. St.

Park, etc., E. Co., 189 Pa. St. 363, 42 At'l. Johnsbury, etc., E. "Co., supra).

140, 69 Am. St. Eep. 815. 70. Vicksburg, • etc., E. Co. i. McCutchen,
69. Schneider v. Cincinnati, etc., E. Co., 10 52 Miss. 645, holding that the judgment cred-

Ohio Dec. (Eeprint) 364, 20 Cine. L. Bui. itors of a railroad company whose road ia
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and not an action at law for a personal judgment against the owner of the road.'*

Where a holder of unpaid coupons which have accumulated by reason of a defi-

ciency of the net earnings applicable thereto brings a suit on some of such bonds
for an accounting and afterward sues ao law to recover on coupons on other bonds
of the same issue, he is entitled to an account in the equity suit not merely for

net earnings prior to the commencement of such suit to pay coupons then due,

but also for all coupons due and net earnings received after the commencement
of the suit until the accounts are stated,'^ and the lawsuits on the coupons should

be stayed as plaintiff's rights can be protected in the equity suit." As a general

rule a creditor at large or before judgment cannot proceed by a creditor's bill

to reach assets of a railroad company even if there be nothing liable to attachment
or execution; '* but where a creditor is entitled to payment out of a specific or

trust fund, a petition in the nature of a creditor's bill may be maintained without

judgment.'^ It has been held that where railroad property is worth much more
than the amount of the debt and interest, it should be leased by public auction

for the shortest term that will bring the amount due, and the accruing interest

and principal as the same shall become due; '° but if no one can be found who
will take it for a term of years, then it should be sold absolutely, the company
to elect whether the property shall be first offered for a term of years." Some
statutes also provide for a suspension period during which no action or suit may
be commenced on railroad liabiUties without leave.'*

b. Attachment and Execution— (i) In General. While as a general rule

railroad property may be levied on and sold as an entirety, in the absence of

statute, separate parts or parcels thereof which would affect the operation of

the road as a whole cannot be taken separately." For no class of creditors should
the indispensable means of operating a railroad be taken away until the final

sale of the entire road shall be necessary; ™ and it is a well settled rule that
except where there is a statutory provision to the contrary,'^ and except where

subject to mortgage are not limited to the 1 Flipp. 25 {holding that where there is a
earnings or income of the company on a bill judgment against a railroad, and a mortgage
to obtain satisfaction of their judgments of the road which has precedence of the judg-
and to sell the equity of redemption subject ment as to that part of tlie road lying in
to priorities and prior encumbrances. one county, a sale under execution cannot

71. Schneider v. Cincinnati, etc., R. Co., 10 be made of that part of the road not sub-
Ohio Dec. (Reprint) 364, 20 Cine. L. Bui. ject to the prior lien of the mortgage; but
457. the whole road must be appraised and sold

72. Morgan v. Union Pac. R. Co., 11 Fed. together and the proceeds be brought into
692. court and distributed according to the

73. Morgan v. Union Pac. R. Co., 11 Fed. priority of the liens). Compare Weddington
692. V. Carver, (Tex. Civ. App. 1907) 100 S. W.
74. Darst v. Pittsburgh, etc., R. Co., 3 Ohio 786.

Dec. (Reprint) 199, 4 Wkly. L. Gaz. 377. Where a railroad runs between two points
75. Darst v. Pittsburgh, etc., R. Co., 3 Ohio in different states, a sale of that part of the

Dec. (Reprint) 199, 4 Wkly. L. Gaz. 377. road lying in one state under a levy on a
76. Bardstown, etc., R. Co. v. Metcalfe, 4 judgment obtained by a bondholder would be

Mete. (Ky. ) 199, 81 Am. Dec. 541; Win- an unjustifiable use of a legal right, and
Chester, etc., R. Co. v. Colfelt, 27 Gratt. restrained on a bill filed by another bond-
(Va.) 777. holder. Du Pont v. Boshong, 8 Fed. 'Cas. No.
77. Bardstown, etc., R. Co. v. Metcalfe, 4 4,184, 1 Wkly. Notes Cas. (Pa.) 378.

Mete. (Ky.) 199, 81 Am. Dec. 541. 80. Carey v. Pittsburgh, etc., R. Co., 2
78. London Financial Assoc, v. Wrexham, Ohio Deo. (Reprint) 85, 1 West. L. Month,

etc., R. Co., L. R. 18 Eq. 566, 30 L. T. Rep. 338.
N. S. 491. 81. Hall v. Carney, 140 Mass. 131, 3 N. E.

79. Graham v. Mt. Sterling Coalroad Co., 14 (holding that railroad cars are, for the
14 Bush (Ky. ) 425, 29 Am. Rep. 412; New purposes of attachment, personal property,
York Cent. Trust Co. v. Moran, 56 Minn, and tliat the Massachusetts statutes treat

188, 57 N. W. 471, 29 L. R. A. 212; Cran- them as such and provide a special mode of
ston V. Union Trvist Co., 75 Mo. 29 ; Comp- attaching them ; and that it is not necessary
ton V. Jesup, 68 Fed. 263, 15 C. C. A. 397

;

for an officer in attaching to take posses-

Georgia V. Atlantic, etc., R. Co., 10 Fed. sion of them personally, or by a keeper, to

Cas. No. 5,351, 3 Woods 434; Ludlow v. preserve the attachment) ; Texas-Mexican
Clinton Line R. Co., 15 Fed. Cas. No. 8,600, R. Co. v. Wright, 88 Tex. 346, 31 S. W. 613,

[VIII, A, 13, b, (l)]
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the attachment or execution is to enforce a specific lien which accrued upon the
acquisition of the property by the company/- the francliise of a railroad company
IS not subject to seizure and sale upon execution; ^ and it follows as a natural
sequence, that tracks, road-bed, and other lands,** easements,*^ rolling stock,*"
and other things essential to the existence of the company and the execution
of its corporate duty, and without which its franchise would be of no practical
use, cannot be levied upon and sold on execution at law so as to detach them
from the franchise and thus destroy its use.'^ Nor can the property be severed

31 L. R. A. 200 (construing Const, art. 10,

§ 4); Gulf, etc., K. Co. v. Newell, 73 Tex.
334, 11 S. W. 342, 15 Am. St. Rep. 788;
Weddington v. Carver, {Tex. Civ. App. 1907)
100 S. W. 786 (construing Sayles Rev. Civ.
St. arts. 3313, 4553). See Bowen c. Brecon,
etc., R. Co., L. R. 3 Eq. 541, 36 L. J. Ch.
344, 16 L. T. Rep. N. S. 6, 15 Wkly. Rep.
482; Russell v. East Anglian R. Co., 15 Jur.
935, 20 L. J. Ch. 257, 3 MacN. & G. 125,

6 R. & Can. Cas. 501, 49 Eng. Ch. 95, 42
Eng. Reprint 208.

In Pennsylvania the special fieri facias al-

lowed by act of April 7, 1870, Pub. Laws 58,

on which such property may be sold (JIausel

r. New York, etc., R. Co., 171 Pa. St. 606, 33
Atl. 377 ; Philadelphia, etc., R. Co.'s Appeal,
70 Pa. St. 355 ; Buflfalo Coal Co. i . Rochester,

etc., R. Co., 8 Wkly. Notes Cas. (Pa.) 126.

Compare Oakland R. Co. r. Keenan, 56 Pa.

St. 198 (under Act June 16, 1836, § 72);
Covey V. Pittsburg, etc., R. Co., 3 Phila.

(Pa.) 173) is a substitute for the writ of

sequestration under the act of June 16, 1836,

section 73, and compliance with conditions

precedent to the issuance of the latter is

necessary to authorize the former (Mausel r.

New York, etc., R. Co., 171 Pa. St. 606, 33
Atl. 377); and if a special fieri facias be

issvied without a. demand first having been
made upon the officers of the company and
without a levy having been made upon tlie

personal property of the company the writ
will be stayed (Mausel x,. New York, etc., R.

Co.. supra )

.

82. McKay v. Ripley, etc., R. Co., 42

W. Va. 23, 24 S. E. 685 (holding that where
one agreed to sell land to a railroad com-
pany for a money consideration, and the

company entered upon the land with the

vendor's consent, and built its railroad, and
operated the same for several years, but
failed to pay the money consideration, the

vendor was entitled to enforce payment
thereof as a vendor's lien by separate sale

of the specific land) ; Hill v. La Crosse, etc.,

R. Co., 11 Wis. 214.

Where land on which is a railroad track is

attached, and pending the litigation a rail-

road company purchases such land, it cannot

object to a sale of the land in the attach-

ment proceedings, on the ground that a sec-

tion of the railroad cannot be sold. Chap-

man V. Pittsburg, etc., R. Co., 26 W. Va.

299.

83. Illinois.— Hatcher v. Toledo, etc., R.

Co 62 111. 477; Bruffett v. Great Western

R. Co., 25 111. 353.

Indiana.— Louisville, etc., R. Co. v. Boney,

117 Ind. 501, 20 N. E. 432, 3 L. R. A. 435.
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Louisiana.— New Orleans, etc., R. Co. v.

Delamore, 34 La. Ann. 1225; State v. Mor-
gan, 28 La. Ann. 482.

Ohio.— Ludlow v. Hurd, 1 Disn. 522, 12
Ohio Dec. (Reprint) 791.

Pennsylvania.— Mausel t. New York, etc.,

R. Co., 171 Pa. St. 600, 33 Atl. 377.

See 41 Cent. Dig. tit. "Railroads," §§ 595,

596, 598. And see Executions, 17 Cyc.

947.
84. Louisville, etc., R. Co. v. Boney, 117

Ind. 501, 20 N, E. 432, 3 L. R. A. 435 ; Hack-
ley c. Mack, 60 Mich. 591, 27 N. W. 871
(track and road-bed) ; Coe v. Columbus, etc.,

R. -0., 10 Ohio St. 372, 75 Am. Dec. 518.

A right of way cannot be sold on execu-
tion or otherwise to a purchaser who does

not own the franchise. East Alabama R.
Co. !•. Doe, 114 U. S. 340, 5 S. Ct. 869, 29
L. ed. 136.

A decree directing a sale of a portion of

the right of way and road-bed is inopera-
tive, where the road has not been abandoned,
or the franchise under which it was built

surrendered; and the court may properly re-

fuse to award process for the enforcement of

such decree, since the efi^ect of a sale would
be merely to cloud the title of the owner
of the road and its franchise. Connor r. Ten-
nessee Cent. R. Co., 109 Fed. 931, 48 C. C. A.
730, 54 L. R. A. 687.

85. Western Pennsylvania R. Co. v. John-
ston, 59 Pa. St. 290.

86. New York Cent. Trust Co. v. Moran,
56 Minn. 188, 57 N. W. 471, 29 L. R. A. 212;
Carey v. Pittsburgh, etc., R. Co., 2 Ohio Dec.
(Reprint) 85, 1 West. L. Month. 338; Covey
r. Pittsburg, etc., R. Co., 3 Phila. (Pa.)

173.

87. McColgan v. Baltimore Belt R. Co., 85
Md. 519, 36 Atl. 1026; Northern Pac. R. Co.

r. Shimmell, 6 Mont. 161, 9 Pac. 889 (o£ace

safe used in facilitating operations of road) ;

Carey v. Pittsburgh, etc., R. Co., 2 Ohio Dec.
(Reprint) 85, 1 West. L. Month. 338; Young-
man r. Elmira, etc., R. Co., 65 Pa. St. 278;
Loudenschlager r, Benton, 3 Grant (Pa.)

384; Covey v. Pittsburg, etc., R. Co., 3 Phila.

(Pa.) 173; Longstreth v. Philadelphia, etc.,

R. Co., 11 Wkly. Notes Cas. (Pa.) 94, 309;
Connor v. Tennessee Cent. R. Co., 109 Fed.
931, 48 C. C. A. 730, 54 L. R. A. 687.

An injunction may be allowed restraining

the removal and sale on execution of por-

tions of the mortgaged property of a rail-

road upon the application of the mortgagee,
when the whole of the mortgage^ property
is insufficient to pay the mortgage debt. Lane
r. Baughman, 17 Ohio St. 642, 93 Am. Dec.
653.
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and sold in equity.*' Some statutes expressly protect the rolling stock of a

railroad company from execution.*" But a creditor may attach the mortgagor

company's equity of redemption."" Personal property left on the road when the

mortgagees of the railroad took possession under their mortgage caimot be taken

on execution subsequently issued against the company."^

(ii) Property Abandoned or Unnecessary For Operation of
Road. The above exemption, however, does not apply where the railroad com-
pany has ceased the use of its franchises and the performance of its public duties; ^

nor does it apply to surplus lands,"' unnecessary rolling stock and equipment,"*

or to other property not needed or used for corporate purposes."^

(ill) Income and Revenues. The income and revenues of a railroad com-
pany which are pledged for the payment of outstanding bonds are not liable to

attachment by judgment creditors of the company."'
14. Actions on Obligations— a. In General. A bondholder may sue in

assumpsit for the amount of his unpaid bonds or coupons,"' notwithstanding the

majority in interest of the holders of bonds of the same class have consented to

waive their rights secured by the mortgage; "* and this common-law right cannot.

88. Carey v. Pittsburgh, etc., R. Co., 2

Ohio Dec. (Reprint) 85, 1 West. L. Month.
338.

89. Great Northern E. Co. v. Tahourdin,
13 Q. B. D. 320, 53 L. J. Q. B. 69, 50 L. T.

Rep. N. S. 186, 32 Wkly. Rep. 559 (con-

struing Railroad Companies Act (1867),

§§ 3, 4); Midland Waggon Co. v. Pot-
teries R. Co., 6 Q. B. D. 36, 50 L. J. Q. B.

6, 43 L. T. Rep. N. S. 511, 29 Wkly. Rep. 78
(holding that, under the Railway Companies
Act (1867), § 4, the rolling stock and plant

of ix, railway is protected from seizure on
execution by a judgment creditor, and that
this protection continues, although the rail-

way is afterward closed for traffic, without
any probability of its resuming) ; In re Man-
chester, etc., R. Co., [1897] 1 Ch. 276, 66

L. J. Ch. 139, 75 L. T. Rep. N. S. 416, 45
Wkly. Rep. 331 (construing Railway Com-
panies Act (1867), § 4).
Exemption from distress: Under the Rail-

way Rolling Stock Protection Act (1872),

§ 3, see Easton Estate Co. ;;. Western Wag-
gon, etc., Co., 50 J. P. 790, 54 L. T. Rep. N. S.

735. Under the Railway Companies Act

(1867), § 4, see Eyton v. Denbigh, etc., R.

Co., 38 L. J. Ch. 74, 16 Wkly. Rep. 928.

90. Lane v. Baughman, 17 Ohio St. 642, 93

Am. Dec. 653.

91. Palmer v. Forbes, 23 111. 301.

92. Gardner v. Mobile, etc., R. Co., 102

Ala. 635, 15 So. 271, 48 Am. gt. Rep. 84;

Benedict v. Heineberg, 43 Vt. 231 (holding that

a portion of a railroad bed abandoned by the

company for public service is subject to levy

on execution) ; Connor v. Tennessee Cent. R.

Co., 109 Fed. 931, 48 C. C. A. 730, 54 L. R. A.

687.

93. Plymouth R. Co. v. Colwell, 39 Pa. St.

337, 80 Am. Dec. 526 (holding that lands

purchased by a railroad company beyond what
are actually dedicated to public purposes are

liable to be levied in execution and sold as sCre

the lands of any other debtor ) ; In re Ogilvie,

L. R. 7 Ch. 174, 41 L. J. Ch. 336; Gardner

V. London, etc., R. Co., L. R. 2 Ch. 385, 15

L. T. Rep. N. S. 644, 15 Wkly. Rep. 324;

In re Calne R. Co., L. R. 9 Eq. 658; In r^
Hull, etc., R. Co., L. R. 2 Eq. 262, 35 L. J.

Ch. 838, 14 L. T. Rep. N. S. 855, 14 Wkly.
Rep. 758; Re Bristol, etc., R. Co., 20 L. T.

Rep. N. S. 70.

Laud not needed for the operation of the
road should be first sold, in enforcing a
vendor's lien, and if insufficient the balance
of the tract may then be sold. Seasongood
V. Miami Valley R. Co., 8 Ohio Dec. (Re-
print) 739, 9 Cine. L. Bui. 256.

94. Boston, etc., R. Co. v. Gilmore, 37 N. H.
410, 72 Am. Dec. 336; Coe v. Columbus, etc.,

R. Co., 10 Ohio St. 372, 75 Am. Dec. 518;
Carey v. Pittsburgh, etc., R. Co., 2 Ohio Dec.
(Reprint) 85, 1 West. L. Month. 338.

Coal in the yards of a, railroad company
may be levied on and sold on execution
against the company if there is left an abun-
dant amount necessary to keep the company's
trains running and supply all demands for

operating the road, until a sufficient supply
can be obtained elsewhere. Louisville, etc.,

R. Co. V. Noel, 15 Ky. L. Rep. 493.

95. Carey v. Pittsburgh, etc., R. Co., 2 Ohio
Dec. (Reprint) 85, 1 West. L. Month.. 338.

A canal basin is not a legitimate incident

to a railroad having no authorized canal
connection, and is not protected from levy
and sale on execution against the company.
Plymouth R. Co. v. Colwell, 39 Pa. St. 337,

80 Am. Dec. 526.

96. Dunham v. Isett, 15 Iowa 284, hold-

ing that where the property and revenues
of a railroad company are pledged by the
company to secure the payment of certain

outstanding bonds, and the earnings of the
road are insufficient to discharge the interest,

as it accrues thereon, the revenues so pledged
are not subject to attachment by other judg-
ment creditors of the company, and an at-

tachment of the same will be restrained by
injunction upon application to a court of
equity.

97. Manning v. Norfolk Southern R. Co.,

29 Fed. 838.

98. Manning V. Norfolk Southern R. Co.,.

29 Fed. 838.

[VIII, A. 14, a]
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be taken away by implications, especially if these are drawn from instmmentg
other than that which is given in direct and positive acknowledgment of the

debt.'^ Hence such right is not affected by remedies provided in a mortgage
executed simultaneously with the bonds/ unless the provisions of the mortgage
exclude the common-law right in express terms or by necessary implication.^ In
some jurisdictions, statutory remedies are provided for certain claims, such as

for labor and materials, against the railroad company,^ in which case the statute

must be strictly followed, particularly if it gives a remedy where none before

existed.^ An action by a bondholder to enforce an equitable lien in his own behalf,

as well as in behalf of those in like interest who may come in and contribute to

the expenses of and join in the prosecution of the suit, is binding only on those

who are made or become parties to the suit and bear their proportion of the

expenses; ^ and a suit brought by an individual bondholder in which no rehef is

sought or obtained in behalf of other bondholders and in which they are not
permitted to become parties is not a bar to subsequent sxiits of bondholders of

the same class.
°

b. Conditions Ppeeedent. Under some statutes, before a claimant may main-
tain his action, he must have compUed with certain conditions,' such as an
attempt at adjustment with the superintendent of the road.* Such conditions

may also be provided for by the terms of the mortgage.' But a railroad company
cannot take advantage of the non-performance of such conditions where the
non-performance was caused by its own wrong.'" A condition required in order

to prevent individual bondholders from prejudicing the hen of the mortgage by
litigation for their own benefit and against a reasonable number of those intended
to be protected by the mortgage need not be compUed with in an action for an
accounting and to restrain a diversion of net earnings.^'

e. Parties. The parties to an action on railroad obligations are regulated

by the rules governing parties in civil actions generally. "^^ An assignee of rail-

99. Manning r. Norfolk Southern R. Co.,
29 Fed. 838.

1. Philadelphia, etc., R. Co. v. Johnson, 54
Pa. St. 127; Manning v. Norfolk Southern
R. Co., 29 Fed. 838.

2. Manning v. Norfolk Southern R. Co., 29
Fed. 838.

3. See Chicago, etc., R. Co. r. Sturgia, 44
Mich. 538, 7 N. W. 213; Central Trust Co.
r. Condon, 67 Fed. 84, 14 C. C. A. 314, con-
struing Tenn. Acts (1883), c. 220.

4. Chicago, etc., R. Co. f. Sturgis, 44 Mich.
538, 7 N. W. 213.

5. Adelbert College v. Toledo, etc., R. Co.,

5 Ohio S. & C. PI. Dec. 14, 3 Ohio N. P. 15,

holding further that such a suit does not
come under that provision of chancery prac-
tice that when the question is one of common
or general interest to many persons, or when
the parties are very numerous and it is im-
practicable to bring them all before the court,
one or more may svie for the benefit of all.

6. Adelbert College r. Toledo, etc., R. Co.,

5 Ohio S. & C. PI. Dec. 14, 3 Ohio N. P. 15.

7. See Mason v. Cooper, 19 Ga. 543; Fergu-
son V. Despo, 8 Ind. App. 523, 34 N. E. 575,
construing Act April 13, 1835, § 1, as

amended by Act March, 1889, § 6, Elliott

Suppl. § 1710.

8. Mason v. Cooper, 19 Ga. 543.

9. See Buel v. Baltimore, etc., R. Co., 24
Misc. (N. Y.) 646, 53 N. Y. Suppl. 749.

10. Gulf, etc., R. Co. v. Winder, 26 Tex.

Civ. App. 263, 63 S. W. 1043, holding that

where defendant railroad company issued
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scrip to its employees payable when the first

train over its road reached a certain point
and subsequently abandoned the work on the
road so that the condition never happened,
it cannot postpone the collection of the
claims of workmen on the ground that such
scrip has never matured.

11. Buel V. Baltimore, etc., R. Co., 24
Misc. (N. Y.) 646, 53 N. Y. Suppl. 749.

12. See Allan r. JIanitoba, etc., R. Co., 10
Manitoba 123; Charlebois v. Great North
West Cent. R. Co., 9 Manitoba 1; and, gen-
erally, Parties, 30 Cyc. 1.

A sole trustee under an i»icome mortgage
of a railroad company is a necessary party
to a suit against such company for an ac-
counting and an injunction, and on failure
to join him as such, the bill will be dis-
missed. Morgan r. Kansas Pac. R. Co., 15
Fed. 55, 21 Blatchf. 134.

In an action for materials and supplies
furnished a railroad company under Ohio
Rev. St. § 1398, other holders' of liens upon
the railroad are not necessary or proper par-
ties, in order to permit plaintiff to apply for
the determination of the priority of his judg-
ment in a subsequent action to marshal liens
on the road. Farmers' L. & T. Co. r. Cin-
cinnati, etc., R. Co., 10 Ohio Deo. (Reprint)
4'81, 21 Cine. L. Bui. 275.
A railroad company and its contractor and

subcontractor are necessary parties to a suit
on a due-bill given by the' contractor in lieu
of time checks given to laborers for work
in the construction of the road, in which it
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Toad bonds, to whom the bonds have not been delivered, is a proper but not a

necessary party to an action on the bonds by the assignor," unless the debtor
company has some legal defense against the assignee alone." Persons who are

Jiot necessary or proper parties may be entitled to intervene in the suit.'" Under
a statute permitting intervention, only such claimants may avail themselves
of such remedy as the statute authorizes so to do.'°

d. Pleadings, Evidence, Instructions, Verdict, and Judgment. Except where
regulated by special statute, the rules applying in civil actions generally regulate

the pleadings," issues,^' presumptions and burden of proof,'" admissibility,^" or

js sought to obtain a personal judgment
against the subcontractor, and to enforce a
laborer's lieu against the railroad. Texas,
etc., R. Co. V. Dorman, (Tex. Civ. App. 1901)
62 S. W. 1086.
A non-resident contractor who is a primary

debtor of one claiming a mechanic's lien
against a railroad company is a necessary
party to a suit to enforce such lien, but it

is not essential that there should be a per-
sonal judgment against him, it being suffi-

cient that he be brought into court by a
warning order merely. St. Louis, etc., E. Co.
f. Love, 74 Ark'. 528, 86 S. W. 395.
The owner of the road is an essential party

defendant to an action to establish a lien

against the road for labor and material fur-

nished for building the road. Little Rock
Trust Co. V. Southern Missouri, etc., E. Co.,

195 Mo. 669, 93 S. W. 944 (construing Rev.
St. (1899) §§ 4245, 4246, 4248); Lyons f.

Carter, 84 Mo. App. 483.
The omission of the lessee of a railroad in

a proceeding to establish a. lien on the road,
as a party, merely renders the lien nugatory
as to its rights under the lease, but does not
prevent the establishment of a lien, for what
it may be worth, against the interest of the
owner of the road. Lyons v. Carter, 84 Mo.
App. 483.

13. Texas Western R. Co. v. Gentry, 69
Tex. 625, 8 S. W. 98.

14. Texas Western R. Co. v. Gentry, 69
Tex. 625, 8 S. W. 98.

15. Carey v. Pittsburgh, etc., R. Co., 2 Ohio
Dec. (Reprint) 85, 1 West. L. Month. 338,

holding that in an action against a railroad

company in which judgment against de-

fendant merely is sought, mortgagees are not
generally necessary parties defendant; but
Tinder Code, § 35, they may be let in to de-

fend on application not only as parties in

interest entitled to such equitable remedies

as may be afforded by a separate proceeding

in equity under the old practice in chancery,

but entitled by virtue of this statute to

defeat a recovery.

Claimants not within a general order re-

quiring the receivers to pay a certain claim

can only be heard upon a petition of inter-

vention, and have no standing to file a mo-
tion for paj'ment of their claims in court.

Grand Trunk R. Co. v. Central Vermont R.

Co., 91 Fed. 561.

16. Gulf, etc., R. Co. v. Winder, 26 Tex.

Civ. App. 263, 63 S. W. 1043, holding that

Tinder Rev. St. art. 3313, only lien-holders

are entitled to intervene in an action against

a railroad company for work rendered in

the construction of defendant's road-bed.

17. See Veatch v. American L. & T. Co., 79

Fed. 471, 25 C. C. A. 39 (holding that where
plaintiflFs in judgments against a railroad
company for deaths by negligence, claim a
preference out of current income as against
mortgage bondholders on the ground that
when the accident occurred the road was
being operated by a company acting as the

agent of the bondholder the latter assertion

being a mere conclusion of the pleader and
the facts on which it is based being vague
and general the claim to a preference on
that ground should be denied) ; McKenzie
f. Montreal, etc., R. Co., 27 U. C. C. P. 224.

And see, generally. Pleading, 31 Cye. 1.

A demurrer to a complaint asserting

priority of a lien over a mortgage upon an
unsecured account for materials and sup-

plies is properly overruled where any item
of the account is such as entitles a creditor

to a preferred claim. Bellingham Bay Imp.
Co. V. Fairhaven, etc., R. Co., 17 Wash. 371,

49 Pac. 514.

A complaint on a railroad bond must al-

lege facts sufficient to show that the bond
was issued for an authorized purpose, but
need not allege that it was necessary to issue

the bonds. Miller u. New York, etc., R. Co.,

8 Abb. Pr. (N. Y.) 431, 18 How. Pr. 374.

Pleadings in a statutory action should sub-

stantially comply with the terms of the

statute. Scioto Valley R. Co. v. Cronin, 38
Ohio St. 122 [affirming 7 Ohio Dec. (Re-

print) 224, 1 Cine. L. Bui. 315]. In a statu-

tory action for labor and material, the facts

on which the claim is based should be spe-

cially pleaded (Chicago, etc., R. Co. v. Stur-

gis, 44 Mich. 538, 7 N. W. 213), and a
declaration on the common counts in as-

sumpsit with a mere allusion to the statute

is not sufficient (Chicago, etc., R. Co. v.

Sturgis, supra )

.

A petition of intervention should set forth

in an orderly way, so as to be subject to

traverse, the facts necessary for the relief

sought. Grand Trunk R. Co. v. Central Ver-

mont R. Co., 91 Fed. 561.

18. See Singer v. St. Louis, etc., E. Co., 6

Mo. App. 427.

19. Sweem v. Atchison, etc., R. Co., 85 Mo.

App. 87, holding that a subcontractor is pre-

sumed to rely on his lien and does not have

to prove it, as the burden is on the owner

to show that he relied on the credit of the

contractor alone.

20. Downs V. Union Pac. R. Co., 4 Kan.

201 (holding that, in an action against a

railroad company for labor done, under a

general denial, alleging that it was not done

[VIII, A, 14, d]
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sufficiency of the evidence," instmctions,^^ and verdict and judgment,^ in an.

action on an obligation against a railroad company.
15. « Scheme of Arrangement " With Creditors. By statute in England,^*

and Canada, ^^ where a railroad company becomes unable to meet its engagements
with its creditors, the directors may prepare and file a scheme of arrangement

between the company and its creditors, whereby provision is made for the debts

of the company.^" These statutes provide inter alia for stay of actions," stay

of execution, attachment, or other process,^* assent by mortgagees and debenture

for the company but for a contractor, the
contract of the contractor with the company-
is admiasible in evidence) ; Bagnell Timber
Co. V. Missouri, etc., R. Co., 180 Mo. 420,
79 S. W. 1130 (holding that while Rev. St.

(1889) § 4241, providing for the filing of
railroad liens, docs not require the lien to
be verified, yet, where such a lien has an
afiidavit attached, the signature to which is

the only means of identifying the paper or
connecting plaintiff with it, it must be re-

garded as an entire instrument, so that plain-
tiflf is not entitled to read the lien to the
jury omitting the aflBdavit).

An instniment given by a subcontractor in

lieu of time checks issued to laborers, which
recites that it is issued in lieu of time checks
issued for labor performed in the construc-
tion of the railroad, is admissible in an ac-
tion thereon against a subcontractor and the
railroad company to enforce the laborer's

lien, although the declaration contained
therein that it was for work performed in

the construction of the road is not binding
on the company, it being admissible as
against the subcontractor. Texas, etc., R. Co.

V. Dorman, (Tex. Civ. App. 1901) 62 S. W.
1086.
A recital in a due-bill given in lieu of time

checks that it reserves the labor liens al-

lowed by law to the persons performing the
work is admiasible in an action against the
subcontractor and the railroad company to

enforce such lien, for the purpose of show-
ing that the lien has not been waived. Texas,
etc., R. Co. V. Dorman, (Tex. Civ. App. 1901)
62 S. W. 1086.

21. Bagnell Timber Co. v. Missouri, etc.,

R. Co., 180 Mo. 420, 79 S. W. 1130 (holding
evidence in an action against a railroad com-
pany to enforce a lien for ties and to re-

cover a personal judgment under a contract
alleged to have been entered into between
plaintiffs and the railroad company and its

tie contractors jointly, insufficient to sup-

port a finding that the contract was joint)
;

Central Trust Co. v. Georgia Pac. E. Co., 83

Fed. 386 (holding that railroad contractors

seeking to assert a lien upon embankments
and structures actually erected by them can-

not recover anything when they fail to prove

what improvements or erections they made
with sufficient detail or certainty of value

to authorize any findings for any particular

amount )

.

23. Bagnell Timber Co. v. Missouri, etc.,

E. Co., 180 Mo. 420, 79 S. W. 1130, holding

an instruction in respect to a lien for ties

so erroneous as to require the reversal of a
personal judgment.

23. Galveston, etc., R. Co. v. Howrin, (Tex.
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1888) 9 S. W. 661, holding that where in an
action for work done on a railroad, the evi-

dence was that plaintiff had been working
for a contractor and fearing that he would
not be paid was about to quit work when
defendant's agent induced him to continue

under promise to pay him, and a part of

the work was done, snd this was several

months earlier than alleged in the petition,

a verdict for an amount nearly equal to

plaintiff's whole claim, as well for the work
done before as after the promise was made,
should be set aside as contrary to the plead-

ings and evidence.

24. Eailway Companies Act (1867), §§ 8-
22.

25. Railway Act (1903), §§ 285-289. And
see Re Windsor, etc., E. Co., 3 Cartwr. Cas.

(Can.) 387, 16 Nova Scotia 312 (construing
Nova Scotia Act (1874), c. 104); Murdoch
V. Windsor, etc., E. Co., 3 Cartwr. Cas. (Can.)

368, Russ. Eq. Dec. (Nova Scotia) 137.

26. See In re Bale des Chaleurs R. Co., 9
Can. Exch. 386.

27. See Devas v. East India, etc.. Dock Co.,

58CL. J. Ch. 522, 61 L. T. Rep. N. S. 217.

Upon the filing of such scheme, the court
has power to restrain, upon terms, creditors

from proceeding with any action or suit

against the company pending the discussion

of the scheme; but such power will be exer-

cised only when the court is satisfied that
the scheme makes proper provision for the
payment of debts. In re Cambrian R. Co.,

L. R. 3 Ch. 278, 37 L. J. Ch. 409, 18 L. T.

Rep. N. S. 522, 16 Wkly. Rep. 346, holding
that a scheme providing' that instead of pay-
ment of the debts of vendors of land and
other creditors debenture bonds should be
given to the full amount of their claims
was not such a provision as would induce
a court of chancery to interfere to prevent
creditors from pursuing their remedies. And
see In re Atlantic, etc., R. Co., 9 Can. Exch.
283. But sections 7 and 9 of the Railroad
Companies Act of 1867 apply only to the
time between the filing of the scheme of

arangement and its enrolment, and after en-

rolment the court has no jurisdiction without
a bill being filed to restrain an action against
the company. In re Potteries, etc., R. Co.,

L. R. 5 Ch. 67, 39 L. J. Ch. 273, 22 L. T. Rep.
N. S. 53, 18 Wkly. Rep. 155.

28. In re Potteries, etc., R. Co., L. R. 5
Ch. 67, 39 L. J. Ch. 273, 22 L. T. Rep. N. S.

53, 18 Wkly. Rep. 155 (holding that sections

7 and 9 of the English Railway Companies
Act of 1867 does not apply after the enrol-

ment of the scheme -so as to require a judg-
ment creditor to obtain leave of court to
issue execution) ; In re Devon, etc., R. Co.,
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holders,^" preference shareholders,^" creditors,^' and others; ^^ and for the con-
firmation, ^» and enrolment and effect of the scheme.^^

L. R. 6 Eq. 610, 615, 37 L. J. Ch. 914, 18
L. T. Rep. N. S. 631, 17 Wkly. Rep. 133
(holding that, after publication of notice
of the filing of a scheme of arrangement by
a railway company, creditors of the company
will not be allowed, without first obtaining
leave of the court, to issue execution upon a
scire facias against shareholders of the com-
pany). And see lie Cambrian R. Co., 22
L. T. Rep. N. S. 116, 18 Wkly. Rep. 416,
(construing the Cambrian Railway Companya
Act of 1868 ) ; Healey v. Chichester, etc., R.
Co., L. R. 9 Eq. 148, 39 L. J. Ch. 387, 21
L. T. Rep. N. S. 811, 18 Wkly. Rep. 270
(construing the Companies' Clauses Consoli-
dation Act, § 36).
Motion for leave.— When a railroad com-

l-any has filed a scheme which has been sanc-
tioned by one branch of the court, a motion
tor leave to issue execution must be made
in that branch of the court by which the
scheme was sanctioned. Christ Church v.

East Junction, etc., R. Co., 17 Wkly. Rep.
819.

29. In re Bast Junction, etc., R. Co., L. R,
8 Eq. 87, 38 L. J. Ch. 522, 21 L. T. Rep. N. S.
86, holding that after a scheme of arrange-
ment has been assented to in writing by
three fourths in value of the debenture hold-
ers, although dissenting debenture holders
are entitled to appear and oppose the scheme,
the scheme is binding upon the minority un-
less it can be shown that the vote of the
majority was obtained by fraud.

30. Re Cambrian R. Co., 24 L. T. Rep. N. S.

417, 19 Wkly. Rep. 871, holding that the
assent of the preference shareholders must
be given in writing.
The assent of holders of preferred one-half

shares need not be obtained in writing before
the scheme can be confirmed by the court.
In re Brighton, etc., R. Co., 44 Ch. D. 28,
59 L. J. Ch. 329, 62 L. T. Rep. N. S. 353,
38 Wkly. Rep. 321.

31. Such scheme when matured becomes
binding only on persons who have assented
thereto or who are members of classes which
under the statutes have become bound by the
assent of the requisite majority. In re Cam-
brian R. Co., L. R. 3 Ch. 278, 37 L. J. Ch.
409, 18 L. T. Rep. N. S. 522, 16 Wkly. Rep.
346. It is not binding upon outside cred-
itors who have not assented thereto. In re
East Junction, etc., R. Co., L. R. 8 Eq. 87,
38 L. J. Ch. 522, 21 L. T. Rep. N. S. 86;
In re Bristol, etc., R. Co., L. R. 6 Eq. 448,
37 L. J. Ch. 851, 16 Wkly. Rep. 1112; In re
Baie des Chaleurs R. Co., 9 Can. Exch. 386.

'Rights prejudicially affected.— The assent
of the statutory majority of a class to a
scheme of arrangement cannot be dispensed
with if any existing right of that class is

prejudicially aflFected. In re Neath, etc., R.
Co., [1892] 1 Ch. 349, 66 L. T. Rep. N. S.

40, 40 Wkly. Rep. 289 [affirming 61 L. J.

Ch. 172]. Whenever confirmation of a scheme
prejudicially affecting outside creditors is

sought, the court, before confirming it, will

[36]

require the written consent thereto of all

outside creditors. In re Bristol, etc., R. Co.,

L. R. 6 Eq. 448, 37 L. J. Ch. 851, 16 Wkly.
Rep. 1112.

Parties who have recovered a judgment
against a railroad company and converted it

into a statutory mortgage are not bound
by a. scheme of arrangement to which they
have not assented. Stephens v. Cork, etc.,

R. Co., Ir. R. 6 Eq. 604.
32. See English Railway Companies Act

(1867), §§ 10-15; Canada Railway Act
(1903), § 286.

33. See In re West Cork R. Co., Jr. R. 7
Eq. 96; Re Eastern, etc., R. Co., 67 L. T.
Rep. N. S. 711; Re Teign Valley R. Co., 17
L. X. Rep. N. S. 201; Robertson v. Wrex-
ham, etc., R. Co., 17 Wkly. Rep. 137.

A scheme should be confirmed where it is

a reasonable and honest one and does not
in any way exceed the powers afforded by the
statute, or deprive the creditors of any
legal rights which they possess, but is likely
to benefit all persons concerned, the secured
and the unsecured creditors as well as the
shareholders, and to which no sufficient ob-
jection has been established. In re East
India, etc.. Dock Co., 44 Ch. D. 38, 62 L. T.

Rep. N. S. 239, 38 Wkly. Rep. 516; In re
Irish, etc., R. Co., Ir. R. 3 Eq. 190.

Such scheme should not be confirmed where
it appears that the opposition to it is rea-

sonable and based upon due regard to the
interests of those opposing it (see Re Somer-
set, etc., R. Co., 21 L. T. Rep. N. S. 656, 18
Wkly. Rep. 332; In re Letterkenny R. Co.,

Ir. R. 4 Eq. 538), or where it appears or is

shown that all creditors of the same class

are not to receive equitable treatment [In re
Baie des Chaleurs R. Co., 9 Can. Exch. 386).
The court cannot sanction a scheme which
gives to the holders of debenture stock the
right to vote like shareholders. Re Stafford,

etc., R. Co., 41 L. J. Ch. 777, 20 Wkly. Rep.
921.

Petitioners not in possession.— Where the
petitioners for the confirmation of a scheme
of arrangement filed under the provisions of

Canada Railway Act (1903), § 285, are not
in possession o-f the railway which they seek
to mortgage as security for the issue of new
bonds, the application to confirm will be
refused. In re Atlantic, etc., R. Co., 9 Can.
Exch. 413.

34. Stevens «. Mid-Hants R. Co., L. R.
8 Ch. 1064, 42 L. J. Ch. 694, 29 L. T. Rep.
N.. S. 318, 21 Wkly. Rep. 858 (holding that
unpaid vendors of lands sold to the company,
and debenture holders of the company, do not,

by accepting debenture stock under the pro-
visions of the scheme, lose any priority which
they previously had over an elegit creditor

who is not bound by the scheme) ; In re

Devon, etc., R. Co., L. R. 6 Eq. 610, 615, 37
L. J. Ch. 914, 18 L. T. Rep. N. S. 631, 17

Wkly. Rep. 133.

A debenture holder, although he has ob-

tained judgment and issued execution against

[VIII, A, 15]
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B. Foreclosure of Liens and Mortgages — l. Bight to Foreclose—
a. In General. The foreclosure of a railroad mortgage is, in the absence of pro-

visions in the mortgage to the contrary, ordinarily governed bj' the rules appUcable
to the foreclosure of mortgages generally,^' except in so far as it may be regulated

by special statute.^' A railroad mortgage is an entirety and there can be but
one foreclosure.^' The prior foreclosure of a mortgage of railroad property secur-

ing railroad bonds also collaterally secured by trust deeds given by various par-

ties is not a prerequisite to the foreclosure of such trust deeds, where it would
be useless and nothing would be iCahzed therefrom.^'

b. Default In Payment of Principal or Interest. Ordinarily a mortgage given

to secxure the payment of railroad bonds and interest coupons may be foreclosed

by the trustee, or other proper party, immediately on default in payment of any
instalment of principal or interest,^" to the extent of the instalments which are

due and tmpaid,^" especially where, by the terms f the mortgage, proceedings

a railroad company before the filing of the
scheme of arrangement, still remains a de-
benture holder for the purposes, and is there-
fore bound by the scheme when asspnted to
by three fourths in value of the holders of
the company's debentures, and after enrol-

ment of the scheme will be restrained from
taking any further steps to enforce his judg-
ment. In re Potteries, etc., R. Co., L. E,. 5
Ch. 67, 39 L. J. Ch. 273, 22 L. I'. Eep. X. S.

S3, 18 Wkly. Eep. 155.

An outside creditor is not bound by a
scheme of arrangement and cannot derive
any indirect benefit from it. Stevens v. Mid-
Hants E. Co., L. E. 8 Ch. 1064, 42 L. J. Ch.
694, 29 L. T. Eep. N. S. 318, 21 Wkly. Rep.
858.

35. See Mobtoaoes, 27 Cyc. 1439 et seq.

Waiver of default by majority of bond-
holders see Hollister v. Stewart, 111 N. Y.
644, 19 N. E. 782. Where a mortgage pro-
vided that on default in the payment of
coupons for ninety days, the principal of the
bonds should become due and payable at the
option of the trustee, but that a majority of

the bondholders might waive the right to

consider the principal due, such provision

does not affect the right to collect the in-

terest, and although the bondholders might
waive the right to consider the principal due,

the default in the payment of interest is not
thereby waived. Lvon i-. New York, etc., E.
Co., 13 K \'. St. 732 [affirmed in U Daly
489, 15 N. Y. St. 348].

A mortgagee or judgment creditor of a rail-

road is not entitled to enforce payment of his

demand by sale or foreclosure of the rail-

road; but is only entitled to have a manager
or receiver of the undertaking appointed.
Gait V. Erie, etc., E. Co., 14 Grant Ch. (U. C.)

499.
36. Kennebec, etc., E. Co. v. Portland, etc.,

E. Co., 59 Me. 9 (holding that Pub. Lf.ws

(1857), c. 57, providing for the foreclosure

of valid mortgages "whenever any railroad

company shall have mortgaged its franchise "

Teaches all this class of conveyances and the

-words used are sufficiently retroactive to ap-

ply to mortgages executed before its pas-

sage) ; Austin, etc., E. Co. v. Daniels, 62 Tex.

70 (construing Act Feb. 18, 1879, Rev. St.

appendix, p. 4, § 1).
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37. Gates r. Boston, etc., R. Co., 53 Conn.
333, 5 Atl. 695.

38. Chicago, etc., Land Co. v. Peck, 112
111. 408.

39. Central Trust Co. r. New York City,

etc., R. Co., 33 Hun (X. Y.) 513; Pennsyl-

vania L. Ins., etc., Co. r. Philadelphia, etc.,

E. Co., 69 Fed. 482; Farmers' L. & T. Co. v.

Chicago, etc., R. Co., 61 Fed. 543; Mercantile

Trust Co. v. Chicago, etc., E. Co., 61 Fed.

372; Central Trust. Co. v. Texas, etc., E. Co.,

23 Fed. 846.

A tender of interest, unless of interest due
on all the bonds, is insufficient to arrest an
action by a bondholder suing on behalf of

himself and others to foreclose a mortgage
securing tlie bonds, for default in payment of

interest thereon. Van Benthuvsen v. Central

New England, etc., E. Co., 17 N. Y. Suppl.

709.

That the mortgagee has failed to keep cor-

rect accounts is no ground for restraining him
from proceeding on the mortgage, where
there is no proof that the debt has been paid.

Spring Brook R. Co. v. Lehigh Coal, etc., K.
Co., 2 Lack. Leg. N. (Pa.) 258.

40. Long Islan' L. & T. Co. v. Long Island
Citv, etc., E. Co., 85 X. Y. App. Div. 36, 82
N. Y. Suppl. 644 [affirmed in 178 N. Y. 588,

70 N. E. 1102]; Goodman v. Cincinnati, etc.,

R. Co., 2 Disn. (Ohio) 176 (holding that
where a deed of trust was given to secure the

payment of principal and interest of certain

railroad bonds, so much of the premises as

is necessary may be sold to pay arrears of

interest, although no part of the principal

has become due) ; London Credit Co. e.

Arkansas Cent. E. Co., 15 Fed. 46, 5 Mc-
Crary 23.

Where no provision making the principal

due on default in the payment of interest is

contained in the mortgage, powers given by
the mortgage to the trustee after default for

a stated period in the payment of interest,

to take possession of the mortgaged property
and sell the same, and apply the proceeds to

the payment of interest, do not change the
maturity of the principal so as to authorize
a foreclosure for the entire debt on default
in the payment of interest. McFadden v.

Mays' Landing, etc., E. Co., 49 N. J. Eq.
176, 22 Atl. 932.
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for the collection of interest by ordinary judgment and execution at law is for-

bidden; ^' and although the mortgage fails to provide expressly for immediate
foreclosure on such default.^^ This right to immediately institute foreclosure

proceedings for the payment of interest is not affected by provisions for cumula-
tive remedies in the mortgage, as that in case of default in the payment of interest

for a specified period the principal shall become due and payable and the trustee

be entitled to take possession with or without entry or foreclosure, and operate
or sell the property,^' especially where the laws of the state in which the mortgaged
property is situated forbid sales under powers of such character, out of court."

Nor where the mortgagor is permitted to remain in possession is the trustee's

right of foreclosure for an unpaid instalment affected by a further provision that
on default in the payment of interest for a specified time, it should be the duty
of the trustee to enforce the rights of the bondholders upon the request of a specified

number or percentage of the bondholders, although such request has not been
made,*^ as such request is necessary only where the trustee wishes to proceed
to foreclose or take possession without the intervention of any court,^" or where
the bondholders wish to coerce the trustee to proceed by a foreclosure action.*^

So a provision authorizing a majority of the bondholders on default to notify

the trustee to take no further steps to sell the property until another default

refers merely to a summary sale by the trustee alone and a suit to foreclose may
be maintained notwithstanding the opposition of the majority.*' Where the
railroad company is hopelessly insolvent, a railroad mortgage may sometimes
be foreclosed, although as to the indebtedness secured by it there has been no
default.*' Where the mortgage provides that the principal shall become due

41. Pennsylvania L. Ins., etc., Co. v. Phila-

delphia, etc., E. Co., 69 Fed. 482.

42. Central Trust Co. v. Texas, etc., R. Co.,

23 Fed. 846.

43. Eaton, etc., R. Co. v. Hunt, 20 Ind.

457 (holding that the power given to a trus-

tee to sell is a cumulative remedy and does
not deprive the bondholders of the right to

foreclose) ; Long Island L. & T. Co. v. Long
Island City, etc., R. Co., 85 N. Y. App. Div.

36, 82 N. Y. Suppl. 644 [affirmed in 178
N. Y. 588, 70 N. E. 1102] ; Central Trust Co.

V. New York City, etc., E. Co., 33 Hun
(N. Y.) 513 (holding that a provision for

an entry by the trustee after ten months'
default in the payment of interest does not
prevent a foreclosure for the interest at any
time after default) ; State Trust Co. v. Kan-
sas City, etc., R. Co., 120 Fed. 398 ; Central

,

Trust Co. V. Texas, etc., R. Co., 23 Fed. 846;
Dow V. Memphis, etc., R. Co., 20 Fed. 260;
Alexander v. Iowa Cent. R. Co., 1 Fed. Cas.

No. 166, 3 Dill. 487.
A waiver of a condition, requiring six

months' default before foreclosure, by the

company is not of itself a fraud on the

stock-holders. Chicago, etc., Rapid Transit
Co. V. Northern Trust Co., 90 111. App. 460

[affirmed in 195 111. 288, 63 N. E. 136].

44. Alexander v. Iowa Cent. R. Co., 1 Fed.
Cas. No. 166, 3 Dill. 487.

45. First Nat. F. Ins. Co. v. Salisbury, 130

Mass. 303; Farmers' L. & T. Co. v. Chicago,

etc., R. Co., 61 Fed. 543; Mercantile Trust
Co. V. Chicago, etc., R. Co., 61 Fed. 372;
Farmers' L. & T. Co. v. Chicago, etc., R. Co.,

27 Fed. 146 (holding that the provisions

which prohibit the trustee without the con-

sent of a majority of the bonds to declare the

principal due upon maturity and take pos-

session of the mortgaged property, operate or
sell it or maintain a foreclosure suit for
the principal before the maturity of the

bonds do not abrogate the right of a trustee

at the request of a single bondholder, to

foreclose for a default in the payment of in-

terest) ; Dow V. Memphis, etc., R. Co., 20
Fed. 260; London Credit Co. v. Arkansas
Cent. R. Co., 15 Fed. 46, 5 McCrary 23.

A trustee's right to foreclose in its discre-

tion is not dependent on the request of the
bondholders, where the mortgage authorizes
foreclosure by the trustee if default is made
in the payment of interest, and authorizes

a majority of the bondholders to request
foreclosure. Knickerbocker Trust Co. v.

Oneonta, etc., R. Co., 116 N. Y. App. Div.

78, 101 N. Y. Suppl. 241 [affirmed in 188

N. Y. 38, 80 N. E. 568].
46. Morgan's Louisiana, etc., R., etc., Co.

V. Texas Cent. R. Co., 137 U. S. 171, 11 S. Ct.

61, 34 L. ed. 625.

47. Farmers' L. & T. Co. v. New York, etc.,

R. Co., 78 Hun (N. Y.) 213, 28 N. Y. Suppl.

933 [reversed on other grounds in 150 N. Y.

410, 44 N. B. 1043, 55 Am. St. Rep. 689, 34

L. R. A. 76, 94 N. Y. Suppl. 928].

48. Toler v. East Tennessee, etc., R. Co.,

67 Fed. 168.

49. Mcllhenny v. Binz, 80 Tex. 1, 13 S. W.
655, 26 Am. St. Rep.

^

705, holding that where
a railroad company alleged its insolvency
and prayed for a sale of its property and the

distribution of its proceeds among its

creditors, and a receiver was appointed, and
a mortgage creditor filed a cross bill asking
foreclosure of the mortgages on both of which
default in the payment of interest had been

[VIII, B, 1. b]
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for purposes of foreclosure upon a default in interest continuing for a specified

time, the trustee may, upon the default continuing for such length of time, pro-

ceed to the collection of the whole amount of principal and interest by a bill in

equity without a formal declaration of the maturity of such principal, unless

the mortgage so requires.^"

e. Persons Entitled to Sue in General. The right to proceed for the fore-

closure of a railroad mortgage is in the legal holder of the mortgage, the mortgagee,

or trustee,^^ or in the actual credi' or, that is, the one who is the real and beneficial

owner of the debt or obligation secured, and who is entitled to receive the money
due/^ A guarantor of railroad mortgage bonds, who by the express terms of the

mortgage is to be subrogated to all the rights of the mortgagees in respect to pay-

ments made by him has a right to foreclose for interest payments made by him,^^

and this right cannot be denied on the ground that, as he would still remainbound on
his guarantee, he would have the right to further foreclosures for future payments."

d. Rights, Remedies, and Powers of Trustees. A trustee under a railroad

mortgage is ordinarily the proper party to institute foreclosure proceedings for

a breach of conditions in the mortgage. ^^ In making a foreclosure a large discre-

tion is vested in the trustee,^' and any Umitations upon his power to institute

foreclosure proceedings should be strictly construed;"' although he should be
governed by the voice of the majority of bondholders secured, acting in good
faith and asking what is not inconsistent with the provisions of the trust.'* But
the bondholders not being necessary parties to a foreclosure proceeding by a trus-

tee," they cannot control the action of the trustee so long as he is not guilty

of misconduct or proves himself incompetent or appears to have an adverse interest.™

A provision authorizing the trustee to refuse to institute foreclosure proceedings

until properly indemnified does not restrict or hmit his rights in the matter of

instituting suit."' Where a trustee's title has become divested he has no right

to represent the bondholders in foreclosure proceedings. "^ If a part of the trustees

made, but the debt secured by the second-

only was due, both mortgages were properly
foreclosed, although by its terms the first

mortgage was not subject to foreclosure until
default in payment of the principal at ma-
turity.

50. Morgan's Louisiana, etc., R., etc., Co.
t. Texas Cent. R. Co., 137 U. S. 171, 11 8. Ct.

61, 34 L. ed. 625.

51. See Boston, etc., Air Line R. Co. v.

Coffin, 50 Conn. 150. And see T«/ra, VIII,
B, 1, d; and, generally, Mortgages, 27 Cyc.
1543.

52. Sinking Fund Com'rs f. Northern
Bank, 1 Mete. (Ky.) 174, holding that a
pledgor of railroad bonds on which interest

is not paid has the right to ask for the
foreclosure of a mortgage whether the nom-
inal mortgagee desires it or not.

53. Dows V. Chicago, etc., R. Co., 7 Fed.
Cas. No. 4,048 [affirmed in 94 U. S. 444,
24 L. 2d. 207].

54. Dows V. Chicago, etc., R. Co., 7 Fed.

Cas. No. 4,048 [affirmed in 94 U. S. 444, 24
L. ed. 2071.

55. Phillips V. Southern Div. Chesapeake,

etc., R. Co., 110 Ky. 33, 60 S. W. 941, 22 Ky.
L. Rep. 1530; Seibert v. Minneapolis, etc.,

R. Co., 52 Minn. 148, 53 N. W. 1134, 38

Am. St. Rep. 530, 20 L. R. A. 535; Mer-

cantile Trust Co. V. Chicago, etc., R. Co., 61

Fed. 372.

56. Gates v. Boston, etc., Air-Line R. Co.,

53 Conn. 333, 5 Atl. 695.
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That a competing railroad had secured con-
trol of the mortgagor company and diverted
trafiic from it in order to prevent it from
paying interest on the bonds thereby com-
pelling a foreclosure does not affect the
right of a trustee to foreclose. Farmers'
L. & T. Co. V. New York, etc., R. Co., 94
N. Y. Suppl. 928.

57. Guaranty Trust, etc., Co. v. Green Cove
Springs, etc., R. Co., 139 U. S. 137, 11 S. Ct.

512, 35 L. ed. 116; Farmers' L. & T. Co. v.

Chicago, etc., R. Co., 61 Fed. 543.
A provision which prohibits foreclosure and

judicial sale, by providing that the mode of

sale by the trustee set forth in the deed
shall be exclusive of all others, is an attempt
to oust the courts of jurisdiction and is in-

valid. Guaranty Trust, etc., Co. v. Green
Cove Springs, etc., R. Co., 139 U. S. 137,

11 R. Ct. 512, 35 L. ed. 116.

58. Gates r. Boston, etc., Air-Line R. Co.,

53 Conn. 333, 5 Atl. 695. See Farmers'
L. & T. Co. V. New York, etc., R. Co., 150
N. Y. 410, 44 N. E. 1043, 55 Am. St. Rep.
689, 34 L. R. A. 76.

59. See infra, VIII, B, 6.

60. Phillips V. Southern Div. Chesapeake,
etc., R. Co., 110 Ky. 33, 60 S. W. 941, 22
Ky. L. Rep. 1530.

61. Phillips V. Southern Div. Chesapeake,
etc., R. Co., 110 Ky. 33, 60 S. W. 941, 22
Ky. L. Rep. 1530.

62. Barnes r. Chicago, etc., R. Co., 122
XJ. S. 1, 7 S. Ct. 1043, 30 L. ed. 1128.
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refuse to act, a foreclosure suit may be prosecuted by the remaining trustee or

trustees and those refusing to act may be made defendants."' So where one of

several trustees dies, the surviving trustee or trustees may maintain the suit."*

e. Rights and Remedies of Bondholders. Foreclosure proceedings may be
instituted by a bondholder, or any other beneficiary, for himself and others where
the trustee imreasonably neglects or refuses to do so,"^ or where the trustee is

not a proper person to represent the bondholders or other beneficiaries, either

by reason of interests hostile to the parties, or conduct prejudicial to their rights,

or for other reasons,"" or where the trustees are dead."' In such a case a single

bondholder may sue without the consent of the other bondholders,"^ and it is no
defense that he is actuated by improper motives. "° A provision in a railroad

mortgage that there shall be a request by a certain number or percentage of the

bondholders to the trustee to institute the foreclosure proceedings before a bond-
holder may institute a foreclosure suit should be strictly complied with,™ unless

it appears that such compHance is impossible,'' or the trustees' interests are

antagonistic.'^ Such a bill should ordinarily be. filed against the company by
one or more of the bondholders on behalf of themselves and all other bondholders

similarly situated; '* although an averment to this effect is unnecessary where

63. Phillips V. Southern Div. Chesapeake,
etc., E. Co., 110 Ky. 33, 60 S. W. 941, 22
Ky. L. Rep. 1530.

64. Phillips V. Southern Div. Chesapeake,
etc., R. Co., 110 Ky. 33, 60 S. W. 941, 22
Kv. L. Rep. 1530. Compare Shaw v. Nor-
folk County R. Co., 5 Gray (Mass.) 162,

holding that a foreclosure suit by several
trustees does not abate on the death of one
of the trustees but must be postponed until

the vacancy is filled.

65. Phillips V. Southern Div. Chesapeake,
etc., R. Co., 110 Ky. 33, 60 S. W. 941, 22
Ky. L. Rep. 1530; Seibert v. Minneapolis,
etc., R. Co., 52 Minn. 148, 53 N. W. 1134.

38 Am. St. Rep. 530, 20 L. R. A. 535; Van
Benthuysen v. Central New England, etc., R.
Co., 17 N. Y. Suppl. 709 ; Beekman v. Hudson
River West Shore R. Co., 35 Fed. 3;
Farmers' L. & T. Co. v. Chicago, etc., R.
Co., 27 Fed. 146; Alexander v. Iowa Cent.
R. Co., 1 Fed. Cas. No. 166, 3 Dill. 487.

Stipulation limiting right of bondholder.—
The bondholders may agree among themselves
on what conditions the right to foreclose may
be exercised by an individual bondholder,
and a provision in the mortgage that no
proceedings in law or equity shall be taken
by any bondholder secured thereby to fore-

close the equity of redemption independently
of the trustee, until after the refusal of the

trustee to comply with a requisition first

made on him by the holders of a certain per-

centage of the bonds secured by such mort-
gage, is reasonable and valid. Seibert i'.

Minneapolis, etc., R. Co., 52 Minn. 148, 53
N. W. 1134, 38 Am. St. Rep. 530, 20 L.R. A.
535. The effect of such stipulation is not
to divest the bondholders of their right to

judicial remedies or to oust the courts of

their jurisdiction, but is merely the im-
position of certain conditions on themselves
in respect to the exercise of that right.

Seibert v. Minneapolis, etc., R. Co., supra.

So one who accepts bonds secured by a mort-
gage providing that the same shall not be
foreclosed without the request therefor by a

majority of the bondholders thereunder can-
not restrain the making of an agreement by
such majority that they will not request such
foreclosure. Emery v. New York, etc., R. Co.,

9 Misc. (N. Y.) 310, 30 N. Y. Suppl. 306,

1131.

The holder of any one of a series of bonds
secured by a railroad mortgage made to trus-

tees may, on refusal of the trustees so to do,

maintain a suit for the foreclosure of the
mortgage, for default in the payment of in-

terest. McFadden v. Mays' Landing, etc., R.
Co., 49 N. J. Eq. 176, 22 Atl. 932.

A provision giving the majority bondhold-
ers an option to declare the principal due on
default of payment of interest does not pre-

vent a single bondholder from foreclosing for

interest. Alexander v. Iowa Cent. R. Co., 1

Fed. Cas. No. 166, 3 Dill. 487.

That the mortgage gives the trustee the
right to take possession and sell the road for

default in the payment of interest does not
exclude the right of a bondholder to judicial

foreclosure. Louisville, etc., R. Co. r.

Schmidt, 52 S. W. 835, 21 Ky. L. Rep. 556.

66. Mercantile Trust Co. v. Lamoille Val-
ley R. Co., 17 Fed. Cas. No. 9,432, 16 Blatohf.

324.

67- Galveston, etc., R. Co. v. Cowdrey, 11

Wall. (U. S.) 459, 20 L. ed. 199.

68. Louisville, etc., R. Co. v. Schmidt, 52
S. W. 835, 21 Ky. L. Rep. 556.

69. Louisville, etc., R. Co. v. Schmidt, 52
S. W. 835, 21 Ky. L. Rep. 556.

70. Cochran v. Pittsburgh, etc., R. Co., 150
Fed. 682.

Ratification by bondholder of suit by trus-

tee without such request see London Credit

Co. V. Arkansas Cent. R. Co., 15 Fed. 46, 5

McCrary 23.

71. Cochran v. Pittsburgh, etc., E.. Co., 150
Fed. 682.

72. Cochran v. Pittsburgh, etc., R. Co., 150
Fed. 682.

73. Mason v. York, etc., R. Co., 52 Me.
82; McFadden v. Mays' Landing, etc., R. Co.,

49 N. J. Eq. 176, 22 Atl. 932; Wright v.
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default has been made only on the bonds of complainant; '* and if there are several

successive mortgages, and the complainants hold bonds secured by each mort-
gage, the bill may be filed on behalf of themselves and all the bondholders under
each mortgage.'^ Where the mortgage security is doubtful, no one even pro-

fessing to act in behalf of all who may come in and contribute to the expenses
of the suit can proceed alone against the company and ask a sale of the property

mortgaged, but the other bondholders should be made parties.'" A provision

requiring the request of one fourth of the bondholders under a railroad mortgage
before foreclosure will not prevent foreclosure at the suit of a smaller number
where more than three fourths of the bonds are held by a party who is charged in

the bill with having caused the default by misappropriating the earnings of the

road." If the complainants to a bill of foreclosure to which the trustee has been
made defendant elect to dismiss the bill as to the trustee, the court has the dis-

cretion to allow the trustee to file a bill for the benefit of all the bondholders.'*

But where a trustee has properly instituted a foreclosure suit, a bondholder can-

not prosecute an independent suit of foreclosure, but can only be heard for his

individual rights by coming into the trustee's pending suit.'" Where some of

the bondholders do not wish to foreclose, they may be allowed to purchase the

bonds of those desiring a foreclosure and pay all costs, and thereby stay the
proceedings.'"

2. Foreclosure Without Action— a. Under Lien For Public Aid Granted.
The foreclosure of a lien or mortgage on railroad property for pubhc aid granted
to it is usually regulated by the statute under which such hen or mortgage is

created.*' Under such statutes it is usually provided that, upon default or breach of

the conditions under which the aid was granted, the proper officers may enter and
sell the road in the prescribed manner,*^ although a court of equity may interpose

to restrain a sale of the railroad property where a sale under the circumstances
would be inequitable.^ But under such statutes a sale cannot be made without

Ohio, etc., R. Co., 1 Disn. (Ohio) 465, 12
Ohio Dec. (Reprint) 736; New Orleans Pae.
R. Co. D. Parker, 143 U. S. 42, 12 S. Ct. 364.

36 L. ed. 66; Galveston, etc., R. Co. v.

Cowdrey, 11 Wall. (U. S.) 459, 20 L. ed. 199.

A holder of overdue interest coupons can-
not maintain an action in his own name to

compel a trustee to enforce payment of such
honds and interest by a sale of the property
covered by the deed of trust, which was exe-

cuted to secure a series of negotiable bonds
with non-negotiable interest coupons attached.
'\Yright r. Ohio, etc., R. Co., 1 Disn. (Ohio)
465, 12 Ohio Dec. (Reprint) 736.

74. JIcFadden c. Mays' Landing, etc., R.
Co., 49 N. J. Eq. 176, 22 Atl. 932.

75. Galveston, etc., R. Co. v. Cowdrey, 11
Wall. (U. S.) 459, 20 L. ed. 199.

76. Nashville, etc., R. Co. v. Orr, 18 Wall.
(U. S.) 471. 21 L. ed. 810.

77. Linder c. Hartwell R. Co., 73 Fed. 320.
78. Alexander (. Iowa Cent. R. Co., 1 Fed.

Gas. No. 166. 3 Dill. 487.

79. Stern r. Wisconsin Cent. R. Co., 22

Fed. Cas. No. 13,378, 8 Reporter 488, 1 Fed.
555.

80. Tillinghast v. Troy, etc., R. Co., 48
Hun (N. Y.) 420, 1 N. Y. Suppl. 243 [a/-

firmad in 121 N. Y. 649, 24 N. E. 1091].

81. See the statutes of the several states.

And see Perry f. Clinton, etc., R. Co., 11 Rob.

(La.) 412.

82. State v. Jacksonville, etc., R. Co., 16

Fla. 708 (construing the act of Jan. 16,
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1855) ; State v. McKay, 43 Mo. 594 (constru-

ing the act of Feb. 19, 1866) ; In re Answers
to Questions, 37 Mo. 129 (construing the act

of April 8, 1865) ; Johnson V). Atlantic, etc..

Transit Co., 156 U. S. 618, 15 S. Ct. 520, 39

L. ed. 556 (construing the Florida act of Jan.

8, 1853).
Under a Florida statute, the trustees of

the internal improvement fund of the state
having sold certain railroads for the purpose
of talcing up a state indebtedness with the
purchase-money, and such purchase-money
not being thereafter paid, any of the bonds
of the state sought to be canceled remaining
in the hands of a purchaser are under the
control of the trustees rather than the holder.
Littlefield v. Bloxham, 117 U. S. 419, 6 S. Ct.

793, 29 L. ed. 930.

In Texas, neither under the act of Aug.
15, 1870, nor under the joint resolution of

May 18, 1871, could the governor of Texas,
after a sale had been made to the state of

the Houston Tap, etc., railroad, exact from
a subsequent purchaser a bond conditioned
that the purchaser would keep such railroad
in running order and that he would not re-

move or cause to be removed any of the iron
from the track of such railroad or any of
the rolling stock therefrom. Ireland c. Tay-
lor, 68 Tex. 158, 4 R. W. 65.

83. Ralston v. Crittenden, 13 Fed. 508, 3
MeCrary 344, holding that the sale of a rail-

road for interest due the state, which interest
amounts to less than the sum which the com-
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preserving a lien upon all the property and franchises sold for the purchase-
money, if it is not paid at the time of the sale.'^

b. By Exercise of Power of Sale. Where a railroad mortgage or deed of

trust authorizes the trustees on a breach of conditions to take possession and sell

the property, the trustees may, when the conditions of the deed are broken, take
possession and sell in the manner and upon the terms prescribed by the deed,

without a foreclosure before the courts; '^ and if they proceed to sell in the manner
prescribed, *° and after compliance with any conditions in the deed,*' the sale

will divest the title of the railroad company.*' If a power of sale is to be executed
by the trustee on certain contingencies, he may be controlled, restrained, and
directed by a court of equity at the suit of parties standing in the relation of cestuis

que trxistent, the rule for his guidance being derived from the instrument itself.*"

3. Defenses. The defenses to an action to foreclose a railroad mortgage are

ordinarily regulated by the general rules governing defenses to foreclosures of

mortgages. °" It is a good defense to such an action that the defaulted bonds or

coupons have been paid,'' that a prior suit of foreclosure is pending,"^ or that the
railroad company has misapplied its earnings in order to bring about a default."*

But it is not a good defense that the value of the railroad stock is abnormally
depressed by the financial conditions,"* or by false reports and harassing suits

by complainants,"^ and that there is good ground to anticipate a substantial

pany must pay in order to discharge its lia-

bility to the state, will be enjoined.
84. In re Answers to Questions, 37 Mo.

129.

85. Brunswick, etc., R. Co. v. Hughes, 52
Ga. ,557; Mason v. York, etc., R. Co., 52 Me.
82; Bradley v. Chester Valley R. Co., 36 Pa.
St. 141.

Foreclosure by exercise of power of sale in

general see Mobtgages, 27 Cyc. 1449 et

seq.

A trustee with power of sale has the right

to decide in the first instance as to the right

of the bondholders to have the property sold to

pay the bonds; but persons representing the
railroad company have the concurrent right

of appeal to the courts for an adjudication
upon the claims and rights of the alleged

bondholders. Western Div. Western North
Carolina R. Co. r. Drew, 29 Fed. Cas. No.
17,433, 3 Woods 674.

A Michigan statute (Howell Annot. St.

§ 3351), authorizing the execution of mort-
gages by railroad companies with such power
therein for sale as shall in the judgment of

the board be found expedient, excepts rail-

road mortgages from the general statutes re-

lating to foreclosure of real estate mortgages.
Ten Eyck i: Pontiac, etc., R. Co., 114 Mich.
494, 72 N. W. 362.

Where a power of sale is to be exercised

by a trustee in case of continued default for

sixty days after notice to the mortgagor of

an intention to sell, but not until the sale

has been previously advertised for sixty days,

the two periods are not synchronous, but suc-

cessive; the term required for the advertise-

ment to run does not begin until the term
of the prescribed notice has expired. Macon,
etc.. R. Co. V. Georgia R. Co., 63 Ga. 103.

86. Macon, etc., R. Co. v. Georgia R. Co.,

63 Ga. 103 (notice of sale to mortgagor) ;

Brunswick, etc., R. Co. v. Hughes, 52 Ga.

657.

87. Macon, etc., R. Co. v. Georgia R. Co.,

63 Ga. 103. See also Western Div. Western
North Carolina R. Co. v. Drew, 29 Fed. Cas.

No. 17,433, 3 Woods 674.

88. Brunswick, etc., R. Co. v. Hughes, 52
Ga. 557 ; Coe v. New Jersey Midland R. Co.,

31 N. J. Eq. 105.

39. Bradley v. Chester Valley R. Co., 36
Pa. St. 141.

90. See, generally, Mortgages, 27 Cyc.
1549 et seq.

Fraud.— Where upon default on railroad
bonds a majority of the bondholders request
the trustees to institute foreclosure proceed-
ings, the mere fact that certain bondholders,
including the president of the road, retained
counsel for the company for the purpose of
procuring service of process in a genuine
action to foreclose mortgages does not con-

stitute a fraud as to second mortgage bond-
holders who had at the time no knowledge
of such action. Farmers' L. & T. Co. v.

Green Bay, etc., R. Co., 6 Fed. 100, 10 Biss.

203.
91. Chamberlain v. Connecticut Cent. R

Co., 54 Conn. 472, 9 Atl. 244.

92. Mercantile Trust Co. v. Atlantic, etc.,

R. Co., 70 Fed. 518, holding that where the

trustee in a second mortgage has begun suit

for foreclosure, making the trustee in the

first mortgage a party and receivers of the

road have been appointed and taken posses-

sion, a first mortgagee will not be permitted

to bring an independent suit for the fore-

closure of that mortgage.
93. Farmers' L. & T. Co. v. New York,

etc., R. Co., 150 N. Y. 410, 44 N. E. 1043, 55

Am. St. Rep. 689, 34 L. R. A. 76 Ireversing

78 Hun 213, 28 N. Y. Suppl. 933], holding

such defense available to a stock-holder.

94. Toler v. East Tennessee, etc., R. Co., 67

Fed. 168.

95. Toler c. East Tennessee, etc., R. Co.,

67 Fed. 168.
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enhancement of the value; ^° or that complainants are bringing the suit in the
interests of a rival company that it may purchase the railroad while the price is

depressed; *' that complainant, a purchaser of bonds, purchased them from, and
at the request of, the lessee of the mortgaged railroad and that he instituted

foreclosure proceedings as a means of relieving the lessee from the inconvenience
or loss arising from the operation of the road; °^ or that the mortgagor had leased

the road, where such lease was made without the mortgagee's consent; '" nor
can a defense be founded on equities arising between the mortgagor and a third

party.^ Nor can a railroad company, or its stock-holders or a purchaser, deny
the vaUdity of its iacorporation in a suit to foreclose a mortgage which it has

executed.^ A defendant may be estopped from setting up matters of defense

which otherwise would be good.' Intervening bondholders who are within the

protection of the court cannot insist upon the alleged misconduct of a trustee in

commencing a foreclosure suit, as a ground for denying the foreclosure.* As a
general rule a claim or demand of defendant against complainant in a foreclosure

suit cannot be set up by way of counter-claim or set-off.^ In an action by an
assignee, the mortgagor company may ordinarily set up the same defenses as

would be available to it if the action was by the original holder. ° Matters which
are available as a defense in a foreclosure action cannot be made the basis of a
smt to enjoin such action.^

4. Jurisdiction and Powers of the Court. In the absence of special statute

96. Toler k. East Tennessee, etc., R. Co.,

67 Fed. 168.

97. Toler v. East Tennessee, etc., R. Co.,

67 Fed. 168.

98. McFadden c. Mays' Landing, etc., R.
Co., 49 N". J. Eq. 176, 22 Atl. 932.

99. Hale v. Nashua, etc., R. Co., 60 N. H.
333.

1. Peoria, etc., R. Co. i;. Thompson, 103
111. 187; Farmers' L. & T. Co. r. Rockaway
Valley R. Co., 69 Fed. 9 (holding that an
agreement between bondholders and a lessee

of the road cannot be interposed by a
bondholder to prevent the foreclosure of a
mortgage) ; Foster t. Mansfield, etc., R. Co.,

36 Fed. 627 [affvrmed in 146 U. S. 88, 13

S. Ct. 28, 36 L. ed. 899] (holding that an
agreement of a construction company to pay
the interest is no defense to a bill of fore-

closure brought by the trustees at the in-

stance of a company to whom the bonds were
negotiated )

.

A statutory remedy given to a state and af-

fording a paramount lieu for its indorse-

ment of bonds is enforceable by the state

alone, and cannot be set up by purchasers

of the railroad in a contest between them
and the holders of indorsed bonds secured

also by the corporation's mortgage, to defeat

the latter in foreclosing such mortgage.
Kelly V. Alabama, etc., R. Co., 58 Ala. 489.

2. Coe V. New Jersey IMidland R. Co., 31

N. J. Eq. 105; Hatry v. Painesville, etc., R.

Co., 1 Ohio Cir. Ct. 426, 2 Ohio Cir. Dec.

238 [affirmed in 23 Cine. L. Bui. 281]

;

Farmers' L. & T. Co. t\ Toledo, etc., R. Co.,

67 Fed. 49; Beekman v. Hudson River West
Shore R. Co., 35 Fed. 3.

3. Chicago, etc., Rapid Transit R. Co. v.

Northern Trust Co., 90 111. App. 460 [af-

firmed in 195 111. 288, 63 N. E. 136] (hold-

ing that where trustees under a railroad

mortgage declare the debt matured without

[VIII, B, 3]

request from the required number of stock-
holders, and the company acquiesces in such
declaration, it is not entitled to resist fore-

closure on the ground that no such request
has been made, in the absence of any ob-
jection by the bondholders) ; Central Trust
Co. V. Washington County R. Co., 124 Fed.
813 (holding that where at the time a rail-

road was constructed no objection was made
to the contract by which the company's stocks
and bonds were issued in payment therefor,

it could not subsequently be objected, after

a long acquiescence, in a suit to foreclose a
mortgage securing the bonds, that the actual
cost of construction was only two thirds of

the par value of the bonds issued in pay-
ment therefor, and that the bonded indebted-
ness secured should therefore be scaled )

.

4. Dows V. Chicago, etc., R. Co., 7 Fed.
Cas. No. 4,048 [affirmed in 94 U. S. 444, 24
L. ed. 207].

5. Ryan v. Anglesea R. Co., (N. J. Ch.
1888) 12 Atl. 539, holding that tlie receiver

of a railroad, made a party defendant in an
action to foreclose a mortgage, cannot set

up an agreement with complainant by which
he was to hold the road for complainant's
benefit, the latter to pay all the costs and
expenses, it not appearing that it was in-

tended to secure to the receiver the right
to set off his fees and costs against the
amount of the mortgage.

6. Chicago, etc., R. Co. r. Loewenthal, 93
111. 433. And see, generally, Moetqages, 27

Cyc. 1553.

7. Waymire l'. San Francisco, etc., R. Co.,

112 Cal. 646, 44 Pac. 1086, holding that the

fact that bonds had been transferred with-

out consideration being available as a de-

fense to the foreclosure action, an injunction
could not be granted at the instance of stock-

holders to enjoin the foreclosure on that
ground.
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otherwise, the rules governing the jurisdiction and powers of courts in the fore-

closure of liens and mortgages generally apply to actions for the foreclosure of

hens and mortgages on railroad property.* A court of equity has jurisdiction

to foreclose such liens or mortgages," and it has power to decree a sale of the

mortgaged railroad property on default in payment of interest, although the

terms of the mortgage do not authorize such sale, and the bonds secured by the
mortgage have not matured, if it appears that there is an urgent necessity for

the sale/" Where a court of equity has jurisdiction of the parties and of the
property as an entire indivisible thing, it may in its discretion foreclose a mortgage
on railroad property, although embracing lands in another state, and may direct

a sale thereof, and the execution of a proper conveyance to the purchaser." But
it has been held that where a road in one state is consolidated with a road in another
state and a mortgage existed on the latter road at the time of the consolidation,

8. See, generally, Moetqaqes, 27 Cyc. 1516
et seq.

In Texas the county court has jurisdic-

tion in an action to foreclose a meGhanic'a
lien on railroad property where the amount
claimed is within the jurisdiction of the
court; and the fact that the value of the
railroad exceeds the jurisdictional amount
does not take away its jurisdiction, since

the whole property of the road is not to be
sold but only so much as shall be sufficient

to satisfy the lien. Texas, etc., R. Co. v.

Allen, 1 Tex. App. Civ. Cas. § 568. But a
statute giving the county court jurisdiction

to foreclose a laborer's lien on the " equip-

ment " of a railway does not give it jurisdic-

tion to foreclose a lien on the road-bed, or

on any property of the road not embraced
within the meaning of the word. St. Louis,

etc., R. Co. V. Sandal, 3 Tex. App. Civ. Cas.

§ 379.

In New York the superior court of Buffalo

has no jurisdiction of proceedings to enforce

a lien for labor and materials furnished in

the construction of bridges and trestle work
for a railroad, under Laws (1844), c. 305, as
amended by Laws (1870), o. 529. Fowler v.

Buffalo, etc., R. Co., Sheld. 525.

Curing defect.— Where the legislature,

after a decree of sale in proceedings to fore-

close a railroad mortgage, passes a law to

carry the decree into effect, any defect in

the jurisdiction of the court is thereby cured.

Youngman v. Ehnira, etc., R. Co., 65 Pa.

St. 278.

Justices of the peace.— The paramount lien

created in Arkansas by Kirby Dig. §§ 6661-

6663, in favor of a person sustaining a loss

or damage to personal property against a
railroad causing such loss or damage, cannot

be declared and enforced in a suit before a

justice of the peace. Kansas City Southern

R. Co. V. King, 74 Ark. 366, 85 S. W. 1131.

Exclusive jurisdiction.— In a suit to fore-

close a mortgage executed by a railroad com-

pany, brought against the company and cer-

tain mechanics' lien claimants in the county

within which the company has franchises,

and not in the county in which its principal

business office is located and in which its

land is situated, the court has exclusive

jurisdiction of the entire controversy in-

cluding the right of the lien claimants to

enforce their lien for work done in the county
in which the company has its principal busi-

ness office. Prather Engineering Co. v. Gene-
see Cir. Judge, 149 Mich. 53, 112 N. W.
502.
The pendency in the state courts of a suit

by the trustees of a railroad mortgage to

foreclose is not a bar to a similar suit in the

federal court by a bondholder secured thereby.

Beekman v. Hudson River West Shore R.
Co., 35 Fed. 3.

9. Luttrell v. Knoxville, etc., R. Co., (Tenn.

1907) 105 S. W. 565; Noll v. Cumberland
Plateau R. Co., 112 Tenn. 140, 79 S. W. 380.

10. McLane v. Plaeerville, etc., R. Co., 66
Cal. 606, 6 Pac. 748, holding that such a
necessity appears where the railroad com-
pany is insolvent, and a subsequent purchaser
under a junior encumbrance will not dis-

charge the interest, and the road must be
run at a loss if operated by the trustee, and
the road if unused must and will decay, and
cannot be then repaired for lack of funds by
the trustee.

11. Macon, etc., R. Co. v. Parker, 9 Ga.

377; Craft v. Indianapolis, etc., R. Co., 166
111. 580, 46 N. E. 1132 (holding that a court

of general equity jurisdiction having the

necessary parties before it has jurisdiction

to foreclose a trust mortgage on a railroad

and its franchises, although a part" of the

line is outside the state, or to direct trus-

tees to make a sale under the power in the

mortgage) ; McElrath v. Pittsburg, etc., R.
Co., 55 Pa. St. 189; Wihner v. Atlanta, etc.,

Air-Line R. Co., 30 Fed. Cas. No. 17,776, 2
Woods 447. But see Grey v. Manitoba, etc.,

R. Co., [1897] A. C. 254, 66 L. J. P. C. 66

laffirmmg 11 Manitoba 42].

Where there are sundry fieri facias against

an insolvent railroad company, threatening
to seize and sell the road, with its equip-

ments, extending one hundred miles in length

through six different counties, equity will

take jurisdiction of the matter, direct a sale

of the entire property for the benefit of all

concerned, and distribute the fund according

to the practice and usage in chancery, in a

creditor's suit against executors and adminis-

trators. In such a case, no other court but

that of chancery possesses adequate jurisdic-

tion to reach and dispose of the entire merits.

Macon, etc., R. Co. v. Parker, 9 Ga. 377.
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the mortgagee can maintain an action in the courts of the state in which the mort-
gaged road is situated, and have a sale of the road within the limits of such state,"
and that no jurisdiction exists in the courts of the former state to foreclose such
mortgage.'^ Where the property has been sold and transferred imder a fore-

closure decree, the court has no further jurisdiction in the suit to entertain a
petition to enforce a claim against the property or to require the payment
by the purchaser of any claim which has not been filed as required by the
decree."

5. Limitations and Laches. The time within which a suit to foreclose a lien

or mortgage on railroad property is, as in the case of a foreclosure of hens or

mortgages generally, usually regulated by statute, ^^ and if not brought within
the time specified, the hen loses its vahdity.'^ Independently of statute a court

of equity may refuse to decree a foreclosure where a complainant has been guilty

of unreasonable delay in instituting his proceedings, such as a delay sufficient

to raise the presumption that the claim has either been paid or abandoned,^'
although as a general rule a delay short of the whole period allowed by the
statute of hmitations will not have this effect.'*

6. Parties '°— a. In General. As a general rule all persons interested in

the proceedings for the foreclosure of a railroad mortgage should be made parties.^"

But there are exceptions to this rule, particularly in foreclosure proceedings in

federal courts,^' and ordinarily it is enough that sufficient parties to represent all

the adverse interests of plaintiffs and defendants are brought before the court.^^

In a suit by bondholders or others for the foreclosure of a railroad mortgage,
the trustees of the mortgage bondholders should be made parties.^^ The doctrine

12. Eaton, etc., R. Co. v. Hunt, 20 Ind.
457.

13. Eaton, etc., R. Co. v. Hunt, 20 Ind.
457.

14. Grand Trunk R. Co. v. Central Ver-
mont E. Co., 103 Fed. 740.

15. St. Louis, etc., R. Co. i.'. Love, 74 Ark.
628, 86 S. W. 395, holding that under the
direct provisions of the statute an action to
enforce a mechanic's lien against a, railroad
must be brought within one year after the
claim accrues. See also, generally, MoKT-
€AGES, 27 Cyc. 1558 et seq.

Under Ga.'Code, §§ 1979, 1982, a suit on a
contractor's lien must be brought within
twelve months from the date of the record,

although the road has been seized by the

governor; and a suit within the meaning of

tne statute is not commenced until service

of process on defendant. Cherry v. North,
etc., R. Co., 65 Ga. 633.

Under 111. Rev. St. (1874) c. 82, a suit to

enforce a mechanic's lien against a railroad

must be begun within three months from the

time of the performance of the work or fur-

nishing the material. Cairo, etc., R. Co. v.

Cauble, 4 111. App. 133. See also Arbuckle v.

Illinois Midland R. Co., 81 111. 429.

Under Tex. Rev. St. art. 3315, prescribing

twelve months as the period of limitation

for suits for the enforcement of mechanics'

and laborers' liens, the limitation does not

begin to run until the suit can be brought,

and if the wages are payable in the future,

not until the time specified has come. Gulf,

etc., R. Co. r. Berry, 31 Tex. Civ. App. 408,

72 S. W. 1049.

16. Cherry v. North, etc., R. Co., 65 Ga.

633.

17. Woods V. Pittsburgh, etc., R. Co., 99
Pa. St. 101 ; Gunnison v. Chicago, etc., R.
Co., 117 Fed. 629. And see, generally, Moet-
QAQES, 27 Cyc. 1562.

18. Eellingham Bay Imp. Co. i\ Fairhaven,
etc., R. Co., 17 Wash. 371, 79 Pac. 514, hold-
ing that the equitable lien obtained upon the
assets of a railroad company by furnishing
the labor and material used for operating the
road is not barred by laches before the claim
is barred by the statute of limitations.

19. Parties to foreclosure of mortgages
generally see Moetgages, 27 Cyc. 1562 et seq.

20. Bowling Green Trust Co. v. Virginia
Pass., etc., Co., 132 Fed. 921.
Waiver of objection of want of necessary

parties see Luttrell v. Knoxville, etc., R. Co.,
(Tenn. 1907) 105 S. W. 565.
21. Bowling Green Trust Co. i: Virginia

Pass., etc., Co., 132 Fed. 921.
22. Kerp v. Michigan Lake Shore R. Co.,

14 Fed. Cas. No. 7,727.
Where there are successive mortgages and

the trustees of a prior mortgage file a bill to
foreclose the same, all the bondholders under
a subsequent mortgage need not be made par-
ties to the suit. Campbell v. Texas, etc., R.
Co., 4 Fed. Cas. No. 2,366, 1 Woods 368.
Assignor.—When the title to bonds, claimed

bv both parties to the bill by different assign-
ments from the same person making no claim
to the bonds, is in dispute, it is not necessary
to join the assignor as a party. Hale v.

Nashua, etc., R. Co.. 60 N. H. 333.
23. Hale r. Nashua, etc., R. Co., 60 N. H.

333; Stevens v. Union Trust Co., 57 Hun
(N. Y.) 498, 11 N. Y. Suppl. 268; Alexander
i: Iowa Cent. R. Co., 1 Fed. Cas. No. 166, 3
Dill. 487.
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also seems to be well settled that a trustee in a mortgage or trust deed speaks

and acts for the bondholders and other beneficiaries, and that the latter are neither

necessary nor proper parties unless the fitness of the particular trustee or his

conduct as such in failing to efficiently, honestly, or impartially discharge his

duty is brought in question,^* particularly where the bondholders are numerous.^^

They may be admitted as parties, however, where the trustee is guilty of mis-

conduct or shows himself incompetent to properly execute the trust or where he
is shown to have interests adverse to those of the bondholders.^" Proper but not
necessary parties to a suit of foreclosure are the owner of the equity of redemp-
tion,^' a lessee in possession of the mortgaged premises,^' junior encumbrancers,^'

and others who are so connected with the subject-matter that their presence

before the court cannot be objected to as a misjoinder, although a full and com-

In a suit by first mortgage bondholders,
who are also holders of a second mortgage on
a part of the road, praying for an account
of the earnings from different parts of the
road or for a foreclosure and appointment
of a receiver, the trustees of a second mort-
gage are necessary parties. Mercantile Trust
Co. V. Portland, etc., R. Co., 10 Fed. 604.

Control of proceedings.— Where the trus-
tees apply to come in and have been admitted
as complainants in a bill of foreclosure, they
must control the proceedings. Richards v.

Chesapeake, etc., R. Co., 20 Fed. Cas. No.
11,771, 1 Hughes 28.

The getting of a consent decree by bond-
holders for a sale of the road to pay their
bonds in a proceeding in which neither the
state nor trustees were represented, when
the latter were pursuing their lawful remedy
to subject the road to the payment of the
purchase-money, is an inequitable interference
with and a fraud upon the bondholders'
rights. Florida v. Anderson, 91 U. S. 667, 23
L. ed. 290.

24. Illinois.— See St. Louis, etc., R. Co. v.

Kerr, 153 111. 182, 38 N. E. 638 [affirming 48
111. App. 496] ; Chicago, etc., R. Co. v. Peck,
112 111. 408.

Kentucky.— Phillips v. Southern Div.
Chesapeake, etc., R. Co., 110 Ky. 33, 60
S. W. 941, 22 Ky. L. Rep. 1530. But see

Bardstown, etc., R. Co. ;;. Metcalfe, 4 Mete.
199, 81 Am. Dec. 541.

Massachusetts.— Shaw v. Norfolk County
R. Co., 5 Gray 162.

New Jersey.— Williamson v. New Jersey
Southern R. Co., 25 N. J. Eq. 13.

Ohio.— Coe v. Columbus, etc., R. Co., 10

Ohio St. 372, 75 Am. Dec. 518, holding that
where the legal title to property is conveyed
in trust to secure railroad tiondholders, the

bondholders are neither necessary nor proper
parties to a suit of foreclosure, and for the

appointment of a receiver.

Pennsylvania.—McElrath v. Pittsburg, etc.,

R. Co., 68 Pa. St. 37.

United States.— Bowling Green Trust Co.

V. Virginia Pass., etc., Co., 132 Fed. 921;
Grand Trunk R. Co. v. Central Vermont R.

Co.. 88 Fed. 622 (holding that where a mort-

gage to secure railroad bonds provides that

it may be foreclosed upon default at the re-

quest of a majority of the bondholders, a

bill filed by the trustee alleging such default

and request is not subject to demurrer be-

cause the bondholders are not joined as ora-
tors) ; Clyde v. Richmond, etc., R. Co., 55
Fed. 445; Farmers' L. & T. Co. v. Kansas
City, etc., R. Co., 53 Fed. 182; Campbell v.

Texas, etc., R. Co., 4 Fed. Cas. No. 2,366, I

Woods 368; Dows v. Chicago, etc., R. Co., 7
Fed. Cas. No. 4,048; Kerp v. Michigan Lake
Shore R. Co., 14 Fed. Cas. No. 7,727 ; Skiddy
V. Atlantic, etc., R. Co., 22 Fed. Cas. No.
12,922, 3 Hughes 320.

See 41 Cent. Dig. tit. "Railroads," § 615.

25. St. Louis, etc., R. Co. v. Kerr, 153 111.

182, 38 N. E. 638 [affirming 48 111. App.
496] ; Chicago, etc., R. Land Co. v. Peck, 112
111. 408; Bardstown, etc., R. Co. v. Metcalfe,
4 Mete. (Ky.) 199, 81 Am. Dec. 541; Farm-
ers' L. & T. Co. V. Kansas City, etc., R. Co.,

53 Fed. 182 ; Campbell v. Texas, etc., R. Co., 4
Fed. Cas. No. 2,366, 1 Woods 368.

26. Phillips V. Southern Div. Chesapeake,
etc., R. Co., 110 Ky. 33, 60 S. W. 941, 22 Ky.
L. Rep. 1530; Williamson v. New Jersey
Southern R. Co., 25 N. J. Eq. 13; McElrath
V. Pittsburg, etc., R. Co., 68 Pa. St. 37. Com-
pare Farmers' L. & T. Co. v. Northern Pac.
R. Co., 70 Fed. 423 (holding that in a suit

by a trustee under several necessarily con-

flicting mortgages of a railroad and its va-

rious branches, plaintiff cannot fairly repre-

sent both sides of the controversy and repre-

sentatives of the bondholders in different

mortgages will hence be permitted to be made
parties) ; Toler v. East Tennessee, etc., R.
Co., 67 Fed. 168 (holding that in a suit by
minority bondholders to foreclose a railroad

mortgage, the majority bondholders may be
made parties on a claim that under the mort-
gage there can be no foreclosure without per-

mission of such majority) ; Farmers' L. & T.

Co. V. Northern Pac. R. Co., 66 Fed. 169
(holding that a provision in a mortgage that

no holder of a bond secured thereby shall

institute a suit to foreclose, except after a
refusal by the trustee, does not prevent a
court of equity from admitting a bondholder

as a party in a suit brought by the trustee

if such admission is otherwise proper) ;

Campbell v. Texas, etc., R. Co., 4 Fed. Cas.

No. 2,366, 1 Woods 368.

27. Beekman v. Hudson River West Shore

R. Co., 35 Fed. 3.

28. Chamberlain v. Connecticut Cent. R.

Co., 54 Conn. 472, 9 Atl. 244; Beekman v.

Hudson River, West Shore R. Co., 35 Fed. 3.

29. Forrest v. Luddington, 68 Ala. 1.

[VIII, B. 6, a]
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plete decree could be made without regard to their rights.^" A general creditor

is neither a necessary nor a proper party to such a suit.'' Where separate mort-
gages are given on distinct portions of a road at different times to secure the

debts of separate creditors, one mortgagee is not a necessary party to a suit which
another mortgagee may bring to foreclose his mortgage; '^ and where it appears

that the making of a subsequent mortgagee a party to the foreclosure suit landers

and delays the suit the bill should be dismissed as to him.^' Neither the state

nor the holders of state bonds issued in aid of a railroad company and guaranteed
by the company, under a statute which does not make the bonds a lien on the

road, are necessary parties to a foreclosure of a mortgage on the railroad; ^ nor
is a state which is an indorser of bonds secured by a statutory mortgage a necessary

party to a suit brought by the holders of the bonds to foreclose the mortgage.^*

Where at the time of commencement of the foreclosure suit an action is pending
on behalf of the people to dissolve the railroad company on the ground of insol-

vency, neither a temporary receiver appointed in that action nor the people are

necessary parties to the foreclosure suit,'° although the court has power in its

discretion to allow the people or the receiver to intervene therein.'^

b. Foreclosure of Mechanics' Liens. In the absence of a special statutory

provision otherwise, the parties to a proceeding to enforce a hen for work and
labor or material furnished against railroad property are regulated by the rules

governing parties to a foreclosure of mechanics' hens generally.^* Thus in such
an action the owner of the road is generally a necessary party defendant;^*
although it is not necessary that all the companies interested in the railroad be
made parties to the proceedings.*" In an action for material and labor furnished
under a contract with the contractor such contractor is a necessary party defend-

ant." So in an action by a subcontractor to foreclose a mechanic's lien based
on the claim that the contractor has been fully paid in advance by the terms of

Persons becoming encumbrancers pending
proceedings to foreclose are not necessary
parties to a bill of foreclosure. Youngman
V. Elmira, etc., E. Co., 65 Pa. St. 278.
30. Phillips K. Southern Div. Chesapeake,

etc., E. Co., 110 Ky. 33, 60 S. W. 941, 22 Ky.
L. Eep. 1530; Farmers' t,. & T. Co. v. Cape
Fear, etc., E. Co., 71 Fed. 38; Farmers' L.
& T. Co. V. Houston, etc., E. Co., 44 Fed.
115.

31. Herring v. New York, etc., E. Co., 105
N. Y. 340, 12 N. E. 763 (holding that unse-
cured creditors are not necessary or proper
parties to and have no right to intervene in
an action to foreclose a mortgage upon rail-

road property and franchises ) ; Farmers' L.
& T. Co. V. Nevif Eoohelle, etc., E. Co., 57
Hun (N. Y.) 376, 10 N. Y. Suppl. 810 [a/-

f.rmed in 126 X. Y. 624, 27 N. E. 410].
32. Bronson v. La Crosse, etc., E. Co., 2

Black (U. S.) 524, 17 L. ed. 347.

Where a second mortgage covers leased
lines without touching the rights of lessors

and the foreclosure is a part of the suit in
which all the property is in the hands of re-

ceivers, neither the mortgagor, the first mort-
gagee, nor any lessor is in strictness a neces-

sary party. Grand Trunk E. Co. v. Central
Vermont E. Co., 88 Fed. 622.

33. Eichards v. Chesapeake, etc., E. Co., 20
Fed. Cas. No. 11,771, 1 Hughes 28.

34. McKittrick v. Arkansas Cent. E. Co.,

152 U. S. 473, 14 S. Ct. 661, 38 L. ed. 518.

35. Young V. Montgomery, etc., E. Co:, 30

Fed. Cas. No. 18,166, 2 Woods 606.
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36. Herring c. New York, etc., E. Co.,

105 N. Y. 340, 12 N. E. 763.
37. Herring r. New York, etc., E. Co., 105

N. Y. 340, 12 N. E. 763. And see infra,, VIH,
B, 6, c.

38. See, generally. Mechanics' Liens, 27
Cyc. 344 et seq.

Attorneys for a. railroad contractor to
whom the latter is indebted for legal services

in acquiring the right of way and who holds
title deeds and other papers relative to the

construction of the road upon which they
claim a lien, are not proper parties to a suit

by a subcontractor to foreclose a mechanic's
lieu upon the road. Hilton Bridge Constr.

Co. r. New York Cent., etc., E. Co., 145 N. Y.
390, 40 N. E. 86 [affirming 84 Hun 225, 32
N. Y. Suppl. 514].

39. Little Eock Trust Co. v. Southern Mis-

souri, etc., E. Co., 195 Mo. 669, 93 S. W.
944; Lyons v. Carter, 84 Mo. App. 483;

Mackler v. Mississippi Elver, etc., E. Co., 62

Mo. App. 677 (holding that where an owner
of a railroad contracted for labor to be per-

formed on it and afterward leased the road

for a term of years, such owner must be

joined with the lessee as a party defendant

in an action brought to enforce the lien for

the labor performed under the contract) ;

Central Trust Co. v. Chicago, etc., E. Co., 54

Fed. 598.

40. Morgan v. Chicago, etc., E. Co., 76
Mo. 161.

41. Eastern Texas E. Co. v. Davis, 37 Tex.

Civ. App. 342, 83 S. W. 883.
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lis contract, the owner, although admitting that he has paid the contractor and
accepted the work when finished, may make the contractor and an assignee of the
contractor parties to the suit.*^ So in an action to enforce the hen of a laborer
of a subcontractor, the contractor should be made a party in order that the rail-

road company may obtain a judgment which will protect it in a settlement with
the contractor.^ In an action by an assignee to enforce such a hen for labor

performed for a subcontractor both the contractor and the subcontractor are

necessary parties.^* So in a suit to enforce a lien founded on an unadjudicated
claim for materials furnished to a subcontractor, to whom the principal contractor

let part of the work, the subcontractor is a necessary party. ^^

e. Interveners and New Parties. As a general rule any person having such
an interest in or hen upon the mortgaged premises and in the debt secured that
his rights might be compromised by a decree in his absence can be allowed to

intervene or be made a new party in the foreclosure, on his own petition,*' or by
a supplemental bill,*' except where he hds an adequate remedy at law by an
independent suit; ** and if the claimant having a right of intervention neglects

or refuses to come in and entitle himself to the benefit of a decree, equity wiU
not assist him to set aside and annul it.*° This rule may be apphed in favor of

43. Hilton Bridge Constr. Co. v. New York
Cent., etc., R. Co., 145 N. Y. 390, 40 N. E.
86 la-ffirmmg 84 Hun 225, 32 N. Y. Suppl.
514].

43. Jasper, etc., R. Co. v. Peek, (Tex. Civ.
App. 1907) 102 S. W. 776.

44. Austin, etc., R. Co. v. Rucker, 59 Tex.
587.

45. Luttrell v. Knoxville, etc., R. Co.,

(Tenn. 1907) 105 S. W. 565.
46. Colorado.— Grand Junction First Nat.

Bank v. Wyman, 16 Colo. App. 468, 66 Pac.
456.

Georgia.— Macon, etc., R. Co. v. Parker, 9

Ga. 377.
'Sew Jersey.— Hewitt v. Montclair R. Co.,

25 N. J. Bq. 100 [.affirmed in 27 N. J. Eq.
479].
New York.— Herring v. New York, etc., R.

Co., 105 N. Y. 340, 12 N. E. 763.

West Virginia.— Fidelity Ins., etc., Co. v.

Shenandoah Valley R. Co., 32 W. Va. 244, 9

S. E. 180.

United States.— Central Trust Co. v. Con-
don, 67 Fed. 84, 14 G. C. A. 314; Farmers'
L. & T. Co. V. Texas Western R. Co., 32 Fed.

359, intervention allowed even after decree.

See 41 Cent. Dig. tit. "Railroads," § 616;
and, generally, Mobtgages, 27 Cyc. 1580
et seq.

The right of a telegraph company to es-

tablish lines along the right of way of a rail-

Toad company whose property is in the hands
of receivers pending foreclosure may be pre-

sented and adjudicated by intervention in a
foreclosure suit. Union Trust Co. v. Atchi-
son, etc., R. Co., 8 N. M. 327, 43 Pac. 701;
Mercantile Trust Co. v. Atlantic, etc., R. Co.,

63 Fed. 513.

Intervention by certificate holders.—A re-

•ceiver who issues certificates which are a lien

on the road and who has in his hands funds
irom which they should be paid if valid is a
necessary party defendant to an intervention

hy the certificate holders in a suit to fore-

close the mortgage on the road (Central

Trust Co. V. Shefiield, etc.. Coal, etc., Co., 44

Fed. 526) ; but the complainant in the origi-

nal suit is not a proper party defendant to
such intervention where it appears that he
no longer has an interest in the fund in con-
troversy and no relief is asked as against
him ( Central Trust Co. v. Sheffield, etc., Coal,
etc., Co., supra ) ; and the fact that the prin-
cipal of the certificates is not due will not
make the intervention premature if the in-

terest thereon is then due and unpaid (Cen-
tral Trust Co. V. Sheffield, etc.. Coal, etc.,

Co., supra).
Where the road passes into two states in

each of which it is a domestic corporation,
and the trustee in a mortgage on the whole
road first brings a suit in one state to fore-

close, and afterward an ancillary suit in

the other state for the same purpose, he can-
not prevent a lien creditor of the company
who has not filed his claim in the first suit

from intervening in the second to establish
his lien. Fidelity Ins., etc., Co. v. Shenan-
doah Valley R. Co., 32 W. Va. 244, 9 S. E.
180.

Intervention for taxes— parties.— Where
the original suit is still pending, and the
order confirming the sale of the railroad
specifies that any taxes which may finally

be adjudged to be a lien upon the property
shall be a liability on the railroad, this is

sufficient notice to such purchasers of a claim
for taxes; and in an intervening petition

filed in the original suit to collect delinquent
taxes the purchasers at such sale need not
be made parties thereto. U. S. Trust Co. v.

Territory, 10 N. M. 416, 62 Pac. 987.

47. Baass v. Chicago, etc., R. Co., 39 Wis.
296; Mercantile Trust Co. v. Atlantic, etc.,

R. Co., 70 Fed. 518; Fitzgerald v. Evans, 49
Fed. 426, 1 C. C. A. 307.

48. Van Frank v. St. Louis, etc., R. Co.,

93 Mo. App. 412, 67 S. W. 688 (construing

Rev. St. (1889) § 6741; Rev. St. (1899)
se 4349 ) ; Bartlett v. Patterson, 9 Ohio Dec.

(Reprint) 73, 10 Cine. L. Bui. 367.

49. Macon, etc., R. Co. v. Parker, 9 Ga.
377.

[VIII, B, 6. el
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interventions by individual bondholders seeking to be heard in an action by the
mortgage trustee, or other bondholders who are not properly protecting their

interests/" or in favor of the representatives of such bondholders ^^ or of pur-
chasers at the foreclosure sale.^^ But claimants will not be allowed to intervene
after a long delay when the whole case is about to be closed unless they offer to
become responsible for what has occurred or what might from the delay thereafter

occur.^^ Nor can a claimant intervene in respect to a matter which is foreign
to the Utigation in the foreclosure suit,^* or where the controversy or intervention
is beyond the jurisdiction of the court. ^^ A railroad stock-holder will not be
allowed to intervene in a foreclosure suit unless he charges fraud or collusion

between plaintiffs and the defendant company.^"
7. Process and Appearance. In accordance with the rules governing process

and notice or appearance in foreclosure suits generally,^' in order that a decree
in a suit for the foreclosure of a hen or mortgage on railroad property may be
binding on parties whose presence is essential thereto, it is necessary that such
parties voluntarily appear or be served with process or notice.^' In a foreclosure

50. Williamson \>. New Jersey Southern R,
Co., 25 N. J. Eq. 13; De Betz's Petition, 9 Abb.
N. Cas. (N. Y.) 246; Coe v. Columbus, etc., R.
Co., 10 Ohio St. 372, 75 Am. Dec. 518 (hold-

ing that bondholders are not entitled to in-

tervene where there is no imputation against
the trustee which could make it necessary
for them to intervene in the foreclosure
suit) ; Bowling Green Trust Co. u. Virginia
Pass., etc., Co., 132 Fed. 921; New York
Cent. Trust Co. «. California, etc., R. Co.,

110 Fed. 70 [affirmed, in 128 Fed. 882, 63
C. C. A. 220] ; New York Cent. Trust Co. v.

Marietta, etc., R. Co., 63 Fed. 492; Clyde v.

Riclunond, etc., R. Co., 55 Fed. 445 (holding
that bondholders are not entitled to intervene

in the absence of a showing of negligence on
the part of the trustee in protecting their

interests or that there is any conflict be-

tween the various interests represented by
the trustee).

Bondholders, if aggrieved by a decree ren-

dered in a suit to which the trustee of the
mortgage was a party, can intervene and
become actual parties, and then make such
application to the court for relief as is com-
petent for parties to make in the same suit;

or they may institute such other auxiliary,

revisory, or supplemental proceedings as a
party to the suit might institute. Campbell
V). Texas, etc., R. Co., 4 Fed. Cas. No. 2,366,

1 Woods 368.

51. Farmers' L. & T. Co. t). Northern Pac.

R. Co., 66 Fed. 169.

52. Grand Trunk R. Co. i'. Vermont Cent.

R. Co., 91 Fed. 569; Fitzgerald v. Evans, 49

Fed. 426, 1 C. C. A. 307.

A purchaser of part of the road, includ-

ing stock, machinery, franchises, etc., of the

entire road, under the senior mortgage, can-

not intervene in a suit brought against the

company by a junior mortgagee, for the pur-

pose of keeping down the amount of the de-

cree. Bronson v. La Crosse, etc., R. Co., 2

Black (U. S.) 524, 17 L. ed. 347.

53. Central Trust Co. v. Texas, etc., R. Co.,

24 Fed. 153.

The failure of an unsecured creditor to at

once intervene in foreclosure suits is not
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fatal to his rights, since he is not bound
to presume that any purpose for shutting out
his rights was in the minds of the parties

to the foreclosure suit (Louisville Trust Co.

V. Louisville, etc., R. Co., 174 U. S. 674, 19

S. Ct. 827, 43 L. ed. 1130 [reversing 84 Fed.

539, 28 C. C. A. 202] ) ; and such a creditor

is not dilatory merely because of the filing

of a bill against the company for a receiver,

on behalf of a judgment creditor and all other

creditors of the alleged insolvent company,
where no action was taken to notify any cred-

itors, or to bring them into court to present
their claims, and where it is not shown that

the unsecured creditor had any notice of the

suit (Louisville Trust Co. v. Louisville, etc.,

R. Co., supra).
54. Cutting V. Florida R., etc., Co., 45

Fed. 444.

55. Cutting V). Florida R., etc., Co., 45
Fed. 444.

56. Guarantee Trust, etc., Co. f. Duluth,
etc., R. Co., 70 Fed. 803; New York Cent.

Trust Co. 1-. Marietta, etc., R. Co., 48 Fed.

14.

57. See, generally. Mechanics' Liens, 27
Cye. 362 e* sej.; Mortgages, 27 Cyc. 1584
et seq.

58. Hassall v. Wilcox, 130 U. S. 493, 9

S. Ct. 590, 32 L. ed. 1001, holding that under
Tex. Gen. Laws (1879), c. 12, providing that

laborers on railroads shall have a lien prior

to all others upon such railroads and that

the same may be enforced by action, it is

essential to such proceeding that there should
be at least constructive notice by some form
of publication or advertisement to adverss
claimants to appear and maintain their rights,

and where no provision is made for notice

either personal or constructive to such ad-

verse claimants, the proceedings cannot be
sustained as proceedings in rem. See Fitz-

gerald V. Evans, 49 Fed. 426, 1 C. C. A. 307.

Service on a railroad company, which is

not made a party to the suit and which is

not shown to have any connection with the
subject-matter of the suit, is not sufficient to

bring into court another company which is

made a party and which is alleged to be the
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suit by junior mortgagees, senior mortgagees can be made parties only by service

of process or voluntary appearance/' and a general notice calling upon them to

present their claims is not sufficient,"" except where they are represented by
trustees who are actual parties to the suit, in which case a notice calling upon
them to present their claims before the master will be effectual.

°'

8. Pleading — a. Declaration, Bill, or Complaint — (i) /at General.
A declaration, bill, or complaint in a suit in equity to foreclose should conform
to the ordinary rules of chancery pleading and the allegations therein be distinct

and specific,"^ and should contain a proper statement of all the facts essential

to the complainant's cause of action and connect defendant or defendants with,

the liability asserted under the mortgage, and an appropriate prayer of reUef."^

Thus it should allege facts showing complainant's ownership of the debt and the

right to maintain the action,'* and the default rehed upon as the basis of the suit."*

(ii) Enforcement of Lien For Labor and Supplies. A complaint
or petition in an action to foreclose a lien for labor and work or materials fur-

nished a railroad company should conform to the requirements of the statute

and should allege all the facts upon which such lien arises and which authorize

its enforcement under the statute. °°

owner of the res sought to be subjected to the
lien. Little Rock Trust Co. v. Southern Mis-
souri, etc., R. Co., 195 Mo. 669, 93 S. W. 944.

59. Young V. Montgomery, etc., R. Co., 30
Fed. Cas. No. 18,166, 2 Woods 606.

60. Young V. Montgomery, etc., R. Co., 30
Fed. Cas. No. 18,166, 2 Woods 606.

61. Young V. Montgomery, etc., R. Co., 30
Fed. Cas. No. 18,166, 2 Woods 606.

62. Savannah, etc., R. Co. v. Lancaster, 62
Ala. 555; Barnes v. Chicago, etc., R. Co., 2
Fed. Cas. No. 1,016, 8 Biss. 514, 8 Reporter
776 [affirmed in 122 U. S. 1, 7 S. Ct. 1043,
30 L. ed. 1128].

63. Savannah, etc., R. Co. i'. Lancaster, 62
Ala. 555; Vermont, etc., R. Co. v. Vermont
Cent. R. Co., 50 Vt. 500. And see, generally,

Mortgages, 27 Cyc. 1590 et seq.

In a foreclosure suit by a bondholder, the
neglect or refusal of the trustee to act, or a
vacancy of his office, must be alleged and
proved. Phillips v. Southern Div. Chesapeake,
etc., R. Co., 110 Ky. 33, 60 S. W. 941, 22
Ky. L. Rep. 1530.

Multifariousness.—A bill in equity by bond-
holders seeking to foreclose a railroad mort-
gage, and also to recover bonds claimed by a
part of plaintiffs and alleged to be wrongfully
held by one of defendants, is not bad for

multifariousness. Hale v. Nashua, etc., R.

Co., 60 N. H. 333.

64. Toler v. East Tennessee, etc., R. Co., 67
Fed. 168, holding that on foreclosure of a
mortgage for default in the payment of inter-

est coupons an allegation that they are due
and wholly unpaid " to your orator and other

holders of said bonds " is a sufficient allega-

tion of ownership.
65. Savannah, etc., R. Co. v. Lancaster, 62

Ala. 555, holding that where a deed of trust

or mortgage made by a railroad company to

secure an i.ssue of bonds and interest thereon
provides that on default of payment of in-

terest for six months the principal shall

also become due, a bill by the trustees for

foreclosure averring such default in the pay-
ment of interest is not demurrable because it

fails to allege that the interest coupons were
presented for payment at the office or agency
at which they were payable.

66. Arkansas.— Tucker v. St. Louis, etc.,

R. Co., 59 Ark. 81, 26 S. W. 375, holding that

a complaint by a subcontractor to enforce a
lien under Laws (1887), p. 96, is demurrable
where it fails to show any privity of con-

tract between himself and the company, and
that the company was indebted to the princi-

pal contractor who was not made a party.

Georgia.— Carttcr i". Rome, etc., Constr.

Co., 89 Ga. 158, 15 S. E. 36.

Illinois.— Atlantic Dynamite Co. v. Balti-

more, etc., R. Co., 101 111. App. 13, holding

that, under Hurd Rev. St. (1899) c. 82,

§§ 8, 9, an allegation that the materials

furnished were used in the railroad is a mate-
rial allegation.

Indiana.-— Dean v. Revnolds, 12 Ind. App.
97, 39 N. E. 763.

Indian Territory.— Denison, etc., R. Co. V.

Ranev-Alton Mercantile Co., 3 Indian Terr.

104, 53 S. W. 496.

Michigan.— Chicago, etc., R. Co. v. Sturgis,

44 Mich. 538, 7 N. W. 213.

Missouri.— O'Connor r. Current River R.
Co., Ill Mo. 185, 20 S. W. 16 (petition by
assignee of account before lien filed held

insufficient) ; Ireland v. Atchison, etc., R. Co.,

79 Mo. 572.

United States.— Central Trust Co. v. Con-
don, 67 Fed. 84, 14; C. C. A. 314, holding that

under Tenn. Acts (1883), c. 220, a creditor's

bill against a railroad company and all claim-

ants setting out the facts from which either

a principal or subcontractor's lien might be
held to arise and claiming the former but
asking that the latter be allowed if held to

be the proper relief is a compliance with the

requirements of a suit to enforce a subcon-

tractor's lien.

See 41 Cent. Dig. tit. "Railroads," § 619;
and, generally, Mechanics' Liens, 27 Cyc.

367 et seq.

Sufficiency of petition as to notice under
111. Rev. St. (1874) c. 672, § 534 (see Cairo,

[VIII, B, 8, a, (II)]



576 [33 Cyc] RAILROADS

b. Plea, Answer, and Subsequent Pleadings. The answer, plea, or subse-
quent pleading to a bill of foreclosure of a railroad mortgage is regulated by the
rules governing pleas, answers, and subsequent pleadings in foreclosure suits

generally, °' such as that the plea or answer must be responsive to the bill or com-
plaint and controvert all its material allegations/' Where one entitled to a
statutory hen upon the property of an insolvent railroad company intervenes in'

a suit to foreclose a mortgage on such property for the purpose of having his claim

decreed priority over the mortgage debts, the original suit and the rehef claimed

by the intervener both being equitable, a plea of an adequate remedy at law is not
necessary to entitle defendants to avail themselves of that defense. °°

9. Issues, Proof, and Variance. In accordance with the rules governing issues,

proof, and variance in civil cases generally, and particularly those relating to fore-

closure suits,™ questions as to the amounts and vaUdity of the bonds secured will be
determined on the hearing; '"^ but in a foreclosure suit a question as to an adverse

title to part of the mortgaged premises pending between the receiver of the rail-

road and a third party cannot be Utigated ;
'^ nor can an issue as to the identity of the

bondholder be raised where the right of the trustee to foreclose the mortgage is

not dependent upon a request of the bondholdisrs." The question of ownership
of the bonds secured cannot properly be raised in the foreclosure suit, as such ques-

tion properly comes up for consideration on the distribution of the proceeds.'*

10. Evidence. The rules of evidence applying in foreclosure suits generally "

etc., R. Co. V. Cauble, 85 111. 555) ; and under
N. C. Code, § 1492 (see Moore v. Cape Fear,
etc., R. Co., 112 N. c. 236, 17 S. E. 152).

67. See Sioux City, etc., R. Co. v. Man-
hattan Trust Co., 92 Fed. 428, 34 C. C. A.
431, holding that in a suit by a trustee to

foreclose a railroad mortgage, the question
of the ownership of the bonds secured prop-
erly comes up for consideration on distri-

bution of the proceeds of the sale, and not
before; and that allegations in the answer of
the mortgagor seelcing to raise such question
are properly stricken out by the court. And
see. generally, Mobtqaqes, 27 Cyc. 1600 ei

seq.

Leave to file answer after delay see Central
Trust Co. r. Texas, etc., R. Co., 23 Fed. 846,
24 Fed. 151.

Answer and cross complaint by a lessee
company see Chamberlain v. Connecticut
Cent. R. Co., 54 Conn. 472, 9 Atl. 244.

68. Chamberlain v. Connecticut Cent. R.
Co., 54 Conn. 472, 9 Atl. 244; Brooks r. Ver-
mont Cent. R. Co., 4 Fed. Cas. No. 1,964, 14
Blatchf. 463.

Cross bill.— Where a bill of foreclosure is

filed by one who has no title in the mortgage,
there can be no foreclosure unless the trustee

in the mortgage files a cross bill for that
purpose. American L. & T. Co. v. East, etc.,

R. Co.. 37 Fed. 242.

69. Van Frank v. Brooks, 93 Mo. App. 412,

67 S. W. 688.

70. See Neilson r. Iowa Eastern R. Co., 51

Iowa 184, 1 N. W. 434, 33 Am. Rep. 124;
and, generally. Mortgages, 27 Cyc. 1609

et seq.; Tbial.
Variance.^ There is no variance between

a statement in a lien that the claimant con-

tracted with the railroad company and a

statement in the petition to enforce it that he

contracted with a corporation acting as the

agent or trustee of the railroad company.
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Mackler v. Mississippi River, etc., R. Co.,

52 Mo. App. 516.
Admissions.— In an action to enforce a lien

against a railroad for supplies furnished, a
contention that no such lien could exist from
verbal promises which were not made to com-
plainant is untenable, where the promises
made were embodied in the pleadings, for an
adjnission in the pleading is conclusive for all

purposes of the cause whether the facts relate

to the parties or to third persons. Denison,
etc., R. Co. r. Raney-Alton Mercantile Co.. 3

Indian Terr. 104. 53 S. W. 496.
71. Guaranty Trust, etc., Co. v. Green Cove

Springs, etc., R. Co., 139 U. S. 137, 11 S. Ct.

512, 35 L. ed. 116.

72. Farmers' L. & T. Co. r. Green Bay, etc.,

R. Co., 6 Fed. 100, 10 Biss. 203.
73. Knickerbocker Trust Co. r. Oneonta,

etc., R. Co., 116 N. Y. App. Div. 78, 101
N. Y. Suppl. 241 [affirmed in 188 N. Y. 38,

80 N. E. 568].
74. Sioux City, etc., R. Co. v. Manhattan

Trust Co., 92 Fed. 428, 34 C. C. A. 431 ; Toler

V. East Tennessee, etc., R. Co., 67 Fed.

168.

Where a trustee is authorized to foreclose

in his discretion on default in payment of in-

terest, an issue attempted to be raised as to

the ownership of certain of the bonds secured
by the mortgage as between rival claimants
is immaterial to the trustee's right to fore-

close, although the mortgage provided that the

trustee should not be bound to recognize any
person as a bondholder unless or until his

bonds were submitted to the trustee for in-

spection if required and his title satisfactorily

established, if disputed. Knickerbocker Trust
Co. V. Oneonta, etc., R. Co., 116 N. Y. App.
Div. 78, 101 N. Y. Suppl. 241 [affirmed in

188 N. Y. 38. 80 N. E. ,568].

75. See Mechanics' Liens, 27 Cyc. 407 et

seq.; MoRTOAGFSi, 27 Cyc. 1612 et seq.
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apply to the presumptions and burden of proof,'* admissibility,*' and the weight
and sufficiency '* of the evidence in a suit to foreclose a lien or mortgage on rail-

road property.

11. Trial or Hearing and Reference. The trial or hearing of a foreclosure

suit against a railroad company is governed by the rules governing foreclosure

suits generally." In accordance with such rules, the question as to the amount due
upon the lien or mortgage may be referred to a master or referee to find and report

upon, and exceptions may then be filed tu his report and a decree made upon
the hearing and determination of such exceptions.*" A reference may also be had to

76. Grattan Tp. 'o. Chilton, 97 Fed. 145, 38
C. C. A. 84, holding that where under Nebr.
Comp. St. (1897) p. 800, § 4023, bonds were
voted, and were issued by the proper ofBcers
after tho road was complete, they, or the cou-
pons therefrom, are prima facie evidence that
the statute had been complied with, and, if

the statute had not been complied with, that
such fact must be pleaded and proved as an
affirmative defense in an action on such bonds
or coupons.
Under the Kentucky act of March 20, 1876,

giving a lien for supplies actually used in

operating a railroad, the burden of proof is

on the claimant to show what part of the
supplies furnished by him was actually used
for the operation of the road. Tod v. Ken-
tucky Union R. Co., 52 Fed. 241, 3 C. C. A.
60, 18 L. E. A. 305.

Where the holder of a judgment for mate-
rials and supplies furnished under Ohio Rev.
St. § 3398, claims priority over mortgages
existing before the supplies were furnished,

the burden of proof is- upon him to show not
only that he has obtained such judgment but
that the cause of action upon which it was
obtained was such as to come within the

terms of such section of the statute. Farmers'
L. & T. Co. V. Cincinnati, etc., E. Co., 10

Ohio Dee. (Reprint) 481, 21 Cine. L. Bui.

275.

77. Neilaon v. Iowa Eastern R. Co., 51

Iowa 184, 1 N. W. 434, 33 Am. Rep. 124, 51

Iowa 7'14, 3 N. W. 779, holding that in an
action for the enforcement of a materialman's
lien against a railroad for materials fur-

nished under a written contract, parol evi-

dence of the use of such materials in such road
is not improper); Jasper, etc., R. Co. v. Peek,

(Tex. Civ. App. 1907) 102 S. W. 776 (hold-

ing that a laborer employed, by a subcon-

tractor of a contractor for the construction

of a railroad who sues to enforce his lien

for work done in the construction of the rail-

road may establish his case against the rail-

road company by showing that the work was
performed under the employment of a sub-

contractor connected with the contractor, al-

though the latter is not a party)

.

Proof of notice.— A notice of lien filled iu a
county clerk's office cannot be proved by a
certified copy thereof from such office; nor is

the certificate of the county clerk stating

when it was filed proper evidence of that fact.

Sampson v. Buffalo, etc., R. Co., 2 Hun
(N. Y.) 512, 4 Thomps. & C. 600.

78. Pere Marquette R. Co. v. Baertz, 36

Ind. App. 408, 74 N. E. 51; Dudley v. Toledo,

[37]

etc., R. Co., 65 Mich. 655, 32 N. W. 884
(construing Howell Annot. St. §§ 3423-3425);
Rapauno Chemical Co. ». Greenfield, etc., R.
Co., 59 Mo. App. 6 (holding that proof that

one to whom giant powder wai furnished by
a materialman seeking to enforce a lien

therefor against a railroad company was the

subcontractor for the necessary work in pre-

paring a portion of the company's railroad

for the reception of ties and iron, is suf-

ficient prima facie proof of his authority to

contract for such powder for the purposes of

the work) ; Tennis v. Wetzel, etc., R. Co.,

140 Fed. 193 (holding evidence insufficient

to sustain the claim of defendant that the

work of complainant under the contract for

labor and material was performed with such
negligence and incompetency as to defeat

complainant's right to recover for the same
or entitle defendant to recoup damages).

79. See Farmers' L. & T. Co. v. Candler, 87
Ga. 241, 13 S. E. 560, holding a particular
verdict not to set up a lien upon the whole
railroad referred to therein, but only upon a
certain part. And see, generally, Moetgages,
27 Cyc. 1637 et seq.

Intervener.— Where a judgment creditor

whose judgment was recovered before the ap-

pointment of a receiver and who lives at a
distance from the place where the court was
held intervenes in a foreclosure suit against
the railroad, he should be given the fullest

opportunity of a hearing, and technical rules

should not be enforced against him, and unon
the payment of costs by him an order con-

firming the master's report may be set aside

at his instance and the ma,tter referred back
to the master. Central Trust Co. v. Wabash,
etc., E. Co., 27 Fed. 175.

80. See Central Trust Co. v. Unadilla Val-
ley E. Co., 35 Misc. (N. Y.) 604, 72 N. Y.
Suppl. 189, holding' that allegations by hold-
ers of. a portion of the bonds that a fore-

closure is necessary because the persons con-

trolling the road and substantially all the

other bonds failed to pay the interest and im-
properly diverted the funds of the road was
insufficient to prevent a reference to com-
pute the amount due on default if such par-

ties could appear on such reference, and
testify in support of their claims. And see,

generally, Moktgageb, 27 Cyc. 1638 et seq.

Outstanding bonds pledged as collateral

may be included by the referee in his esti-

mate of the amount due. Peck v. New York,
etc., R. Co., 59 How. Pr. (N. Y.) 419.

Allowance of rent.— Where the referee la

instructed to allow reasonable rent for the

[VIII, B, 11]
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consider the ownership and validity of bonds," or to ascertain and fix the priorities

of the various encumbrances on the railroad property.*^ Where a reference is

made to ascertain the gross earnings and expenses of a certain section of the road

covered by a mortgage, and it appears that such section has not been operated

separately, but as a part of the whole road, and that the railroad company,
although under a legal obhgation to keep a separate account of the income and
expenses of such section, has failed to do so, it is not an erroneous principle for the

master to make a ipro rala estimate of the earnings and expenses of the whole road.^

12. Judgment or Decree — a. In General. The judgment or decree in a fore-

closure suit of a railroad lien or mortgage is ordinarUy governed by the rules

applicable to judgments and decrees in foreclosure suits generally." Ordinarily

such judgment or decree is in rem,^ and chould declare the fact, nature, and
extent of the default which constitutes the breach of the condition of the mort-

gage, '° and the amount then due; " but it need not estabhsh that a particular

instalment is due to any particular person; ** and such decree is not to be regarded

as final as to the debts entitled to share in the distribution, for any other creditor

may challenge the debts when the claims are produced in the master's oSice and
have ascertainment and classification.*' But it has been held that where that

use of rolling stock, eight per cent will be
held to be too low a rent for the use of such
stock, where it appears that the owners
thereof were to bear all thj loss and deteri-

oration. Pullan i\ Cincinnati, etc., Air-Line
E. Co., 20 Fed. Cas. No. 11,462, 5 Biss. 237.
Exceptions to report.—The corporation can-

not urge as an exception to the report of a
master appointed to ascertain the amount of
a claim that he did not accompany his report
with the evidence heard by him where such
defendant railroad company did not appear
at the hearing, although notified to do so,

and demand that the evidence be taken down.
Denison, etc., E. Co. v. Raney-Alton Mercan-
tile Co., 3 Indian Terr. 104, 53 S. W. 496.

But where, on a proceeding to enforce a lien

for supplies furnished, the court appointed
an appraiser to ascertain the value of im-
provements which were made on the property,
the adoption of his report over defendant's
exception will not be disturbed where no ex-

ception is taken at the time of the appoint-
ment to the ascertaining of such value by
appraisers, rather- than by jury. Denison,
etc., E. Co. V. Eaney-Alton Mercantile Co.,

3 Indian Terr. 104, 53 S. W. 496.

A stock-holder's dismissal of his exceptions
to an auditor's finding cannot be objected to

by an intervening bondholder. Weed !".

Gainesville, etc., E. Co., 119 Ga. 576, 40 S. E.
885.

Evidence.— On a hearing before a master or

referee where evidence Is offered, and its com-
petency or admissibility is objected to, the

master should receive it subject ^o th<> ob-

jection, so that the court may pass upc: the

matter on review. Kansas L. & T. Co. v.

Sedalia Electric E., etc., Co., 108 Fed. 702.

81. Weed r. Gainesville, etc., E. Co., 119

Ga. 576, 46 S. E. 885; Guaranty Trust Co.

r. Atlantic Coast Electric E. Co., 132 Fed. 68

(holding that where a trust mortgage is given

by a lailroad company to secure its bonds and
questions arise as to whether some of the

bonds were legally issued, a decree for the

[vin,B, 11]

sale of the mortgaged property need not be
stayed before the determination of such ques-

tions, but they may be considered upon a

reference to the master after the making of

the decree of sale) ; Sioux City, etc., E. Co.

V. Manhattan Trust Co., 92 Fed. 428, 34

C. C. A. 431; Toler v. East Tennessee, etc.,

E. Co., 67 Fed. 168.

82. Kansas L. & T. Co. v. Sedalia Electric

E., etc., Co.. 108 Fed. 702.
The findings of a master to whom the claim

of an intervener in a railroad foreclosure

suit to preference of payment over the mort-
gagee has been referred should show whether
there has been a diversion of net income since

the intervener's claim accrued and whether,
if so, it inured to the benefit of the mortgagee,
and his report should contain a summary
statement of the evidence on which his con-

clusions are based, with reference to the evi-

dence in the record, showing the amount di-

verted, and the particular manner in which
it was used, to enable the court to see from
the facts found, whether it went into im-

provements of the property or its betterment,
or the payment of interest. Kansas L. & T.

Co. V. Sedalia Electric E., etc., Co., 108 Fed.

702.

83. Pullan v. Cincinnati, etc., Air-Line R.

Co.. 20 Fed. Cas. No. 11,462, 5 Jiss. 237.
'84. See, generally. Mortgages, 27 Cyc.

1641 et seg.

85. See Welsh v. First Div. St. Paul, etc.,

E. Co., 25 Minn. 314 ; Eothschild r. Eochester,
etc., E. Co., 1 Pa. Co. Ct. 620; Tod !'. Ken-
tuckv Union E. Co., 52 Fed. 241, 3 C. C. A.

60, 18 L. E. A. 305.

86. Chicago, etc., E. Co. r. Fosdick, 106
U. S. 47, 1 S. Ct. 10. 27 L. ed. 47;- Toler v.

East Tennessee, etc., E. Co., 67 Fed. 168.

87. Chicago, etc., E. Co. f. Fosdick, 106

U. S. 47. 1 S. Ct. 10, 27 L. ed. 47.

88. Toler r. East Tennessee, etc., E. Co., 67

Fed. 168.

89. Toler v. East Tennessee, etc., E. Co., 67

Fed. 168.
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part of a right of way on which labor was performed was a part of an entire system
of a railroad and necessary for the carrying out of the railroad duties to the public

so that it could not be sold apart from the entire line to foreclose a laborer's or

materialman's hen it was proper for the court in the exercise of its equity powers
to direct a personal judgment against the railroad company.™ The amount of

the debt for which a foreclosure decree may be given is only the amount actually

due and unpaid to complainant.'' In its usual form, a decree of foreclosure

should contain an order for the sale of the mortgaged premises for the satisfaction

of the debt/^ reserving the right to any party to redeem on paying the several

amounts found due with costs; "" and in decreeing a sale the court is not bound
by a mode of procedure prescribed by the mortgage in case of a sale by the trustee

without foreclosure, but should exercise a sound discretion, having due regard to

the interests of all parties."*

b. Adjudication of Claims of Interveners or Other Creditors. It is proper
for the foreclosure decree when warranted by the pleadings and proof to settle

and determine all claims and questions raised between the parties to the suit

as to the ownership of the debt, the liability for it, or exoneration from it, the

proportion in which it should be shared,"^ or of its priority or preference, °° and

90. Pere Marquette R. Co. t. Baertz, 36
Ind. App. 408, 74 N. E. 51.

A personal judgment may be given a la-
borer who has a lien on the road for work
done under a subcontractor in the construc-
tion of the road, the road being practically
completed,- although the company is not yet
engaged in the business of a common carrier.
Pere Marquette R. Co. v. Baertz, 36 Ind.
App. 408, 74 N. E. 51.

Under Mo. Rev. St. (1889) c. 102, art. 4,
providing that, in an action to enforce a
lien on a railroad for labor done thereon, no
personal judgment shall be rendered except as
against such defendants as might be sued
thereon in an ordinary action at law, it is

not proper to render a personal judgment
against a railroad company in an action by
a subcontractor to enforce such a lien. Be-
thune V. Cleveland, etc., R. Co., 149 Mo. 587,
51 S. W. 465.

Form of lien.— In an action for the en-

forcement of a mechanic's lien against rail-

road property, the decree should be against
the railroad company and the original con-

tractor (Cairo, etc., R. Co. v. Cauble, 4 111.

App. 133. And see Mechanics' Liens, 27
Cyc. 429 text and note 81) ; and should de-

scribe the property to which the lien is to

apply (Bethune v. Cleveland, etc., E. Co., 149
Mo. 587, 51 S. W. 465).

91. Union Trust Co. v. St. Louis, etc., E.
Co., 24 Fed. Cas. No. 14,403, 5 Dill. 1.

92. Wetzel, etc., R. Co. v. Tennis Bros. Co.,

145 Fed. 458, 75 C. C. A. 266 [affwrning 140
Fed. 193] ; Farmers' L. & T. Co. v. Chicago,
etc., R. Co., 27 Fed. 146. But see Breeze v.

Midland R. Co., 26 Grant Ch. (U. C.) 225.

93. Bound v. South Carolina R. Co., 58
Fed. 473, 7 C. C. A. 322.

94. Low V. Blackford, 87 Fed. 392, 31
C. C. A. 15. Farmers' L. & T. Co. «. Green
Bay, etc., R. Co., 6 Fed. 100, 10 Biss. 203.

95. Alabam,a.— Morton v. New Orleans,
etc., R. Co., etc., Assoc, 79 Ala. 590.

Illinois.— Penn Mut. L. Ins. Co. v. Heias,

141 111. 35, 31 N. E. 138, 33 Am. St. Rep.

273, holding that where judgments have been
entered ' against a railroad company by de-

fault for damages caused by the construction
of a railroad in a public street, it is proper
for a court of equity, when asked to make
such judgment payable out of the proceeds of

the foreclosure sale of the railroad before
payment of the mortgage debt, to open the
judgments and require a reassessment of the
damages by a jury.

Kentucky.— Louisville, etc., R. Co. v.

Schmidt, 52 S. W. 835, 21 Ky. L. Rep.
556.

Ohio.— Farmers' L. & T. Co. v. Cincinnati,
etc., R. Co., 10 Ohio Dee. (Reprint) 481, 21
Cine. L. Bui. 275.

United States.— Toledo, etc., R. Co. v. Con-
tinental Trust Co., 95 Fed. 497, 36 0. C. A.
155 [modifying 86 Fed. 929] (holding also

that it is not necessary that the decree of

foreclosure should await the establishing and
adjustment of all claims filed in an ancillary
creditor's suit) ; Wheeling Bridge, etc., R. Co.

V. Eeymann Brewing Co., 90 Fed. 189, 32
C. C. A. 571.

Where receivers and managers are ap-
pointed to operate a railroad for the benefit

of a lessor of the road and mortgage bond-
holders of the lessee, claims growing out of

the maintenance of the railroad by the re-

ceivers and managers will be adjudicated
without an amendment of the foreclosure pro-

ceedings to cover their claims. Langdon v.

Vermont, etc., R. Co., 54 Vt. 593.

Release.— Where the operating expenses of

a railroad in the hands of a receiver and
manager are sufficient in amount to entirely

consume the income and earnings of the road,

the lessor, who is entitled to a certain per

cent of the cost of the construction of the

road to be paid from the earnings and income,

and bondholders, the interest on whose bonds
is in default, will be directed to release their

interest in the property to a trustee to hold

for their benefit. Langdon v. Vermont, etc.,

E. Co., 54 Vt. 593.

96. Colt V. Barnes, 64 Ala. 108 (holding

[VIII, B, 12, b]
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it may provide for an accounting between the parties.'^ But the decree should
save and reserve any rights arising under a hostile and paramount title. ^' The
court may pass a final decree as to the ascertained debts and retain the bill for

the enforcement of.furthjr liens thereafter to be proved and established. °'

c. Nature and' Extent of Property. As a general rule a foreclosure decree

can order a sale only of the entire road, and a judgment or decree which attempts
to. foreclose a hen or mortgage on a specified portion of the road instead of on
the whole road is void/ except where the property is divisible, in which case a
sale should: be ordered of so much as will satisfy the amount due.^ Lands which
are- not included in the railroad mortgage may be sold under a decree of fore-

closure, whore the facts shown estabhsh an equitable lien in favor of bondholders
secured by the m rtgage.' Where a railroad company, w'th the consent of a
vendee, has constructed its road over land, and in an action to foreclose the ven-
dor's hen' the proceeds of the land outside of the right of way are insufficient to

satisfy the Uen, the righ^ of way with the improvements thereon should not be
sold to. satisfy the lien for the balance, but should be condemned, the value thereof

boing ascirtained by taking the value of the land and damages to the rest of the
tract caused by the taking, and a judgment with a Hen on the road-bed to secure

its payment entered against the company for the amount so ascertained.* A
judgment foreclosing a laborer's Uen on the quipment of a railroad need not
specify the particular articles on which it is to operate but it is sufficient to declare

the lieu: foreclosed; upon the equipment to an extent sufficient to satisfy the
judgment.^

d. Pi'ovlslons as to Bids and Terms of Sale. The decree should also prescribe

the torms and conditions of the sale, and these terms may, if equity requires it,

be different from the terms stipulated in the mortgage itseK." Thus the decree

may prescribe that part of the bid shall be for cash,' or that a part may be paid
in bonds secured by the foreclosed mortgage; ' and that the sale shall be made
subject to certain outstanding obligations; " or upon a subsequent presentation of

that where it appears in foreclosure proceed- 433 ; Bardstown, etc., E. Co. v. Metcalfe, 4
ings for the benefit of all the bondholders that Mete. (Ky.) 199, 81 Am. Dec. 541.
a part of; the bonds have been indorsed by the 2. Bardstown, etc., R. Co. «. Metcalfe, 4
state under the act of Feb. 21, 1870, no mo- Mete. (Ky.) 199, 81 Am. Dee. 541.
tion or petition is necessary to enable the 3. Chicago, etc., Rapid Transit R. Co. o.

chancellor to decree the priority of the bonds Northern Trust Co., 90 111. App. 460 [afflrmed
so indorsed) ; Bank- of Commerce v. Central in 195 111. 288, 63 N. E. 136].
Coal, etc., Co., 115 Fed. 878, 53 C. C. A. 334; 4. Finnell v. Louisville Southern R. Co., 99
Farmers' L.. & T. Co. v. Green Bay, etc., R. Ky. 570, 36 S. W. 553, 18 Ky. L. Rep.
Co., 6 Fed. 100, 10 Biss. 203. 410.
97. Langdon v. Vermont, etc., R. Co., 54 5. St. Louis, etc., R. Co. v. Sandal, 3 Tex.

Vt. 593; Linder r. Hartwell R. Co., 73 Fed. App. Civ. Cas. § 379.

320j (holding that, although the mortgagor 6. Farmers' L. & T. Co. v. Green Bay, etc.,

can vise the earnings of the mortgaged prop- R. Co., fi Fed. 100, 10 Biss. 203, holding that
erty without accounting until foreclosure, the court is not bound to adopt the provisions'
this rule does not prevent a decree in a, suit of the mortgage as to the application of the
fbr the' foreclosure of a railroad mortgage for bonds upon the bid of the purchaser, or as
an accounting by another company which is to the proportion in which such bonds should
alleged' to have diverted the earnings of the be received or a- to the manner in which their

mortgagor company while in control thereof)

;

value should be ascertained.

Thomas v. Peoria, etc., R. Co., 36 Fed. 808 7. Sage v. Iowa Cent. R. Co., 99 U. S. 334,
(holding, however; that a contract of lease 25 L. ed. 394.

of cars to the mortgagor company, by the car 8. Farmers' L. & T. Co. v. Green Bay, etc.,

company, dominated by the same persons, R. Co., 6 Fed. 100, 10 Biss. 203.

cannot be made the basis of an accounting Where the decree authorizes the mortgage
for the use of' the leased ears )

.

bonds to be applied on the purchase of a rail-

98. ComptoH V. Jesup, 68 Fed. 263, 15 road upon a foreclosure sale, it is not es-

C. C. A. 397; sential that such decree should determine the
99.' Langdon v. Vermont, etc., R. Co., 54 percentage value of such bonds before the

Vt. 593." sale actually tool: place. Farmers' L. & T.
1'. Farmcrs'L. & T. Co. v. Candler, 87 Ga. Co. v. Green Bay, etc., R. Co., 6 Fed. 100,

241, 13 S. E. 560 (construing Code, § 1990); 10 Biss. 203.

Chicago; etc., R. Co. v. Loewenthal, 93 111. 9. Bound ». South Carolina R. Co., 58 Fed.
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intervemng claims, the court may reqiiire as a condition precedent -to the con-

firmation of the sale that the purchaser shall make a larger cash payment to

meet all exigencies than that fixed by the terms of the decree; "• and the court

may order that the property shall not be sold for less than a certain sum; " or

it may name an upset price large enough to cover costs and all allowances made
by the court for receiver's certificates and interest, liens prior to the bonds, amounts
diverted from the earnings and all undetermined claims which will be settled

before the confirmation and sale.'^

e. Parties and Pleadings. A decree of foreclosure is limited by the bill or

complaint, and ordinarily cannot grant any relief not prayed for; ^ although a
prayer for general relief will authorize any action in the complainant's favor,

shown by the proofs to be just and equitable and not inconsistent with the plead-

ings; " and although the specific relief sought is a strict foreclosure, a decree for

a sale of the property and for the enforcement of an agreement contained in the

mortgage is appropriate under a prayer for general relief." Where all the claims

are before the court with prayers for general affirmative relief, it may decree a

sale of the property free from all hens.'® But where all the parties are not repre-

sented before the court, a decree which directs a sale free of all hens and encum-
brances without making provision for other bondholders, subsequent mortgagees,

and other creditors is fatally defective." All persons properly represented before

the court in a foreclosure proceeding, whether as plaintiffs or defendants, or who
are charged with notice of such proceedings, are bound and concluded by the decree

rendered therein and estopped from disputing the vahdity of the proceedings or

the title of the purchaser.'* This rule includes persons acquiring interests in the

mortgaged premises pending the foreclosure proceedings." Thus a judgment

473, 7 C. C. A. 322, holding that a decree for

sale under foreclosure of a road which is in

the hands of a receiver may properly direct

that the sale be made subject to outstanding
obligations of the receiver, at the same time
requiring the receiver to file a statement
thereof in detail so that the amount may be
known with sufficient certainty to enable

intending purchasers to bid with confidence.

10. Farmers' L. & T. Co. v. Green Bay,
etc., E. Co., 6 Fed. 100, 10 Biss. 203.

11. Mcllhenny v. Binz, 80 Tex. 1, 30 S. W.
655, 26 Am. St. Eep. 705.

12. New York Cent. Trust Co. v. Washing-
ton County R. Co., 124 Fed. 813 ; Blair ». St.

Louis, etc., R. Co., 25 Fed. 232.

13. St. Johns, etc., R. Co. v. Bartola, 28
Fla. 82, 9 So. 853, holding that under a bill

in equity to enforce a lien given by Laws
(1879), c. 3132, for labor performed on a

railroad, it is error to render a decree for a

larger sum than is claimed by plaintiff in the

special prayer for relief, although there is

also a prayer for general relief.

14. Sage V. Iowa Cent. R. Co., 99 U. S.

334, 25 L. ed. 394.

15. Sage V. Iowa Cent. E. Co., 99 U. S.

334, 25 L. ed. 394.

16. Bound V. South Carolina R. Co., 58

Fed. 473, 7 C. C. A. 322.

17. New Orleans Pac. R. Co. v. Parker, 143

U. S. 42, 12 S. Ct. 364, 36 L. ed. 66 lafpirm-

ing 33 Fed. 693].
18. Omaha, etc., R. Co. v. O'Neill, 81 Iowa

463, 46 N. W. 1100; Real Estate Trust Co.

V. Perry County R. Co., 213 Pa. St. 57, 63, 62

Atl. 25, 27 (holding that bondholders having

notice of the decree and proceedings have

no standing to petition many years thereafter
for a change of the decree so as to correct
any inequality among the bondholders) ; Mil-
waukee, etc., R. Co. u. Soutter, 2 Wall. (U. S.)

600, 17 L. ed. 886; Central Trust Co. v. Wa-
bash, etc., R. Co., 30 Fed. 332 (holding that
it is too late after the decree and sale -for

holders of underlying mortgage bonds to ob-

ject to the manner in which the earnings of

the system had been applied prior to the de-
cree and proceedings to foreclose their mort-
gage, and too- late for the court to so correct
the decree as to change the rights of the pur-
chaser) ; Wilmer v. Atlanta, etc., R. Co., 30
Fed. Cas. No. 17,776, 2 Woods 447. Compare
Simmons v. Taylor, 23 Fed. 849.
Where the parties are numerous and the

bill for foreclosure is brought by certain
bondholders on behalf of themselves and all

other bondholders whose bonds were secured
by the same deed who chose to come in as
complainants, and where they share the ex-

penses of the suit, it is not a valid objection
to the making of a decree in accordance with
the prayer of the bill that all of the bond-
holders were not made actual parties, as they
may be allowed to come in as complainants
or may propound their claims before the mas-
ter. Wilmer v. Atlanta, etc., R. Co., 30 Fed.
Cas. No. 17,776, 2 Woods 447.

Collateral attack.— Questions relating to

the validity of a decree directing foreclosure

of the mortgage cannot be raised by
objections to the confirmation of the sale.

Crouch V. Dakota, etc., R. Co., 18 S. D. 540,

101 N. W. 722; New York Cent. Trust Co. .v.

Peoria, eta., R. Co., 118 Fed. 30, 55 C.'C. A. 52.

19. Jackson v. Centerville, etc., R. Co., 64
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or decree in a foreclosure suit fairly brought and honestly and regularly con-
ducted by a bondholder for the benefit of all the bondholders is conclusive and
binding upon all the parties represented therein;^" but if such suit is not con-
ducted in good faith and is used as an instrument to acquire advantages for plain-

tiff at the expense of those whom he has assumed to protect, the latter will

not be bound thereby.^' So if the trustees of a mortgage on a railroad are parties

to the suit, a decree rendered in the case is as binding on the bondholders secured

by it, as if they had been made parties, unless they can show some fraud practised

upon, or connived at, by the trustees themselves.^^ But persons having an inteiest

in or lien upon the road who are not joined as parties in a foreclosure suit are

not bound or in any way affected by the decree therein unless they consent thereto.^^

A party who has intervened in a foreclosure suit to which there are several parties

defendant will not, upon the rendering of a decree and the dismissal of all the
parties save one from whom the intervener claims reUef, lose his standing in

the action.^*

f. Payment and Discharge. The formal method of decreeing a foreclosure

is to order that defendant pay in a limited time the amount found due by the

decree and that in default thereof it shall be foreclosed with its equity of redemp-
tion or that the property shall be sold and the proceeds apphed as directed.^

Where the decree provides that defendant shall have a last opportunity to avert a
sale of the property by paying what is due with interest and costs it is for the

court to determine in the exercise of its sound discretion as to what is a reason-

able time to allow for payment.^" Where only a part of the mortgage debt is

due, upon payment of such amount the foreclosure decree will be suspended
until a default again occurs.^^ Where the amount due has been passed on and
finally fixed by the court and the right of the mortgagor to pay the sum thus

Iowa 292, 20 X. W. 442; Youngman r. El-
mira, etc., R. Co., 65 Pa. St. 278.

20. Stevens v. Union Trust Co., 57 Hun
(N. Y.) 498, 11 N. Y. Suppl. 268.

21. Stevens v. Union Trust Co., 57 Hun
(N. Y.) 498, 11 N. Y. Suppl. 268.

22. Campbell v. Texas, etc., E. Co., 4 Fed.
Gas. No. 2,366, 1 Woods 368; Farmers' L.

& T. Co. V. Northern Pac. R. Co., 94 Fed.
454; Morgan's Louisiana, etc., R., etc., Co. v.

Moran, 91 Fed. 22, 33 C. C. A. 313; Credit
Co. V. Arkansas Cent. R. Co., 15 Fed. 46, 5
McCrary 23.

After confirmation of the sale of a railroad
under decree of foreclosure, holders of the
mortgage bonds will not be allowed, at a sub-
sequent term, to be made parties to the
original foreclosure suit, for the purpose of

impeaching the decree, sale, and confirma-
tion as fraudulent, although in the order of

confirmation the power to make further order
is expressly reserved. Wetmore v. St. Paul,

etc., R. Co., 3 Fed. 177, 1 McCrary 466.

23. Stevens v. Union Trust Co., 57 Hun
(N. Y.) 498, 11 N. Y. Suppl. 268; Hassall v.

Wilcox, 130 U. S. 493, 9 S. Ct. 590, 32 L. ed.

1001 ; Zimmerman x. Kansas City Northwest-
ern R. Co., 144 Fed. 622, 75 C. C. A. 424;
Central Trust Co. r. Florida R., etc., Co., 43

Fed. 751 ; Union Trust Co. r. St. Louis, etc.,

R. Co., 24 Fed. Cas. No. 14,403, 5 Dill. 1,

holding that on the foreclosure of a blanket

mortgage given by a consolidated company
containing a covenant to pay interest on
mortgages given by the separate owners, the

decree cannot extend to the latter where the

holders are not made parties.
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Decree making accepters of benefits con-
sent thereto see Wood v. Dubuque, etc., R.
Co., 28 Fed. 910.

Where some of the company's property is

claimed to be covered by two mortgages, the
question thus raised cannot be determined in
a foreclosure suit brought by one of the
mortgagees, to which the other mortgagee is

not a party. Bronson r. La Crosse, etc., R.
Co., 2 Black (U. S.) 524, 17 L. ed. 347.
Where several suits ancillary to one an-

other are instituted in the several districts

through which a, railroad runs and an identi-

cal decree is entered in all providing for a
unit sale, such suits are to be regarded as
distinct and the provisions of the decree as
separately applicable to the portions of the
road within the several districts, and accord-
ingly parties to the suits cannot represent
in one district the rights of lienors upon
property lying in another district. Compton
V. Jesup, 68 Fed. 263, 15 C. C. A. 397.

24. Joliet Iron, etc., Co. v. Chicago, etc., R.
Co., 51 Iowa 300, 1 N. W. 761.

25. Cairo, etc., R. Co. v. Cauble, 4 111.

App. 133; Farmers' L. & T. Co. v. Chicago,
etc., R. Co., 27 Fed. 146.

26. Chicago, etc., Rapid Transit R. Co. v.

Northern Trust Co., 90 111. App. 460 [affirmed
in 195 111. 288, 63 N. E. 136]; Columbia
Finance, etc., Co. v. Kentucky LTnion R. Co.,

60 Fed. 794, 9 C. C. A. 264, holding that ar.

allowance of four months is not an abuse of

such discretion.

27. Chicago, etc., R. Co. i\ Posdick, 106
U. S. 47, 27 L. ed. 47; Farmers' L. & T. Co.

V. Chicago, etc., R. Co., 27 Fed. 146.
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settled and fixed is clear, the court then has no discretion to withhold such restora-

tion and refuse to discharge the receiver.^'

g. Opening, Vacating, or Modifying.^' A final decree of foreclosure cannot
be vacated by the court of its own motion after the expiration of the term at which
it was granted.^" But it may subsequently amend, modify, or open the decree
of sale as to the mode of its execution, the manner of sale, the publication of

such sale, the distribution of proceeds arising therefrom, or as to any other matter
which does not change its essential parts," provided the application therefor is

seasonably made.^^ Where a decree of sale prescribes a limitation within which
claims may be presented, the court may, in its discretion, in decreeing a con-
firmation of the sale, abrogate such limitation."'

h. Operation and Effect. The rules governing the operation and effect of

foreclosure decrees generally apply to judgments or decrees foreclosing liens and
mortgages on railroad property."* Thus a decree of foreclosure and sale is a final

decree, although further directions may be necessary with reference to its execution,"^

28. Milwaukee, etc., R. Co. v. Soutter, 2
Wall. (U. S.) 510, 17 L. ed. 900.

29. Opening or vacating judgment of fore-
closure of mortgages generally see Moet-
6AGES, 27 Cyc. 1665 ot seq.

Opening and vacating sale see in/ra, VIII,
B, 13, h.

30. Central Trust Co. i". Grant Locomotive
Works, 135 U. S. 207, 10 S. Ct. 736, 34 L. ed.

97; Turner v. Indianapolis, etc., R. Co., 24
Fed. Cas. No. 14,259, H Biss. 380.

31. Farmers' Loan Co. z. Oregon Pac. R.
Co., 28 Oreg. 44, 40 Pac. 1089 (holding that
where the original decree for sale directed
the property to be sold as an entirety for

cash and that so much of the price " as is

not required to be paid in cash may be paid
in receivers' certificates," a subsequent sup-
plemental order directing a sale to be made
for cash in United States gold coin is not
an essential modification of the original de-

cree) ; Carey v. Houston, etc., R. Co., 45 Fed.

438, 52 Fed. 671; Dow v. Memphis, etc., R.
Co., 20 Fed. 768 [reversed on other grounds
in 124 U. S. 652, 8 S. Ct. 673, 31 L. ed.

565] ; Turner v. Indianapolis, etc., R. Co., 24
Fed. Cas. No. 14,250, 8 Biss. 380 (holding

that a decree for the sale of a railroad pro-

viding that the purchaser shall pay enough
money to liquidate certain judgments, etc.,

may be amended at a subsequent term by
providing that the property shall be sold

subject to such judgments).
Consent judgment directing sale vacated

and defendants allowed to come in and de-

fend see Toronto Gen. Trusts Corp. r. Cen-

tral Ontario R. Co., 6 Ont. L. Rep. 1, 2 Ont.

Wkly. Rep. 259.

32. Duncan r. Atlantic, etc., R. Co., 88

Fed. 840, 4 Hughes 125 (holding that, where
more than a year and a half has elapsed

since the entry of a final decree of fore-

closure and sale, such decree will not be

modified by the court so as to reduce the

amount of the cash payment required by
such decree on an application made only

two days before the date fixed for the sale) ;

Carey v. Houston, etc., R. Co., 45 Fed. 438,

52 Fed. 671.

33. Olcott V. Headrick, 141 U. S. 543, 12

S. Ct. 81, 35 L. ed. 851.

34. Welsh V. First Div. St. Paul, etc., R.
Co., 25 Minn. 314, holding that the effect of
a judgment in a proceeding to foreclose a
mortgage given by a railroad company to
trustees to secure an issue of negotiable
bonds is to determine the amount of the
mortgage debts so as to know how much of
a security will be required to satisfy the
same. And see, generally, Mohtgages, 27
Cyc. 1669 et seq.

Effect on lease.— Where railroad mortgage
bonds matured ten years before the expira-
tion of a lease executed at the same time
the mortgage was executed, and which ex-
pressly provided for the execution of the
mortgage, the mortgage, although it referred
to the lease by way of explanation of the
purpose for which the mortgage bonds were
issued, was not taken subject to the lease
and its foreclosure terminates the lease.

Louisville, etc., R. Co. v. Schmidt, 52 S. W.
835, 21 Ky. L. Rep. 556. But an unexecuted
decree of sale of a portion of a leased railroad
for the purpose of satisfying a mortgage
I ;ade prior to the lease is not such an evic-

tion of the lessee, by paramount title, as to
terminate the lease. Pittsburg, etc., R. Co.
V. Columbus, etc., R. Co., 19 Fed. Cas. No.
11,197, 8 Biss. 456.

Effect on property without the state.—

A

decree of sale made by a court of New York
in proceedings for the foreclosure of a rail-

road mortgage brought in accordance with
the code of civil procedure of that state and
a deed made by a master or commissioner in

pursuance of such decree of sale are ineffect-

ive to pass title to property in Pennsylvania.
Rothschild v. Rochester, etc., R. Co., 1 Pa.
Co. Ct. 620.

A final decree, whereby the purchasers at
the foreclosure sale are vested with a title

free from all liens for receiver's debts, oper-

ates to set aside so much of a previous

order authorizing the issue of receiver's cer-

tificates as made them a paramount lien on
the road, and transfers the lien of the cer-

tificate, if any, to the proceeds of the sale.

Mercantile Trust Co. v. Kanawha, etc., E.
Co., 58 Fed. 6, 7 C. C. A. 3.

35. Bronson r. La Crosse, etc., R. Co., 2

Black (U. S.) 524, 17 L. ed. 347.

[VIII, B, 12, h]
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or although it may permit the subsequent assertion and litigation of claims
upon the proceeds of sale.^' But it does not of itself merge the debt secured by
the mortgage or extinguish its hen, although these results follow where the decree
is enforced by a vahd and regular sale."

13. Sale— a. In Creaeral. A foreclosure sale of railroad property is governed
by the rules regulating foreclosure sales generally.^* Thus a sale must be supported
by and within the Umits and oonditi ns prescribed by the decree ordering the
sale to be made/' and if the officer or master or commissioner in making the sale

wrongfully interprets the order of the court, the sale is invahd,*" even though the
court has confirmed the record of the sale, but without its attention being directed
to the mistake, or any issue being raised as to what the order really meant.*' As
a general rule the sale should be at pubhc auction.*^ But where the court is

fully informed as to the seUing value of the property, it may authorize a private
sale.*^ Objections based on any substantial irregularity in the proceedings pre-

liminary and leading up to the sale and which are prejudicial to the party objecting
should be made to the confirmation of the sale; but questions relating to the valid-
ity of the decree cannot ordinarily be raised by objections to the confirmation
of the sale.**

b. Notice and Appraisement. Due notice of the sale must be given in accord-
ance with the provisions of the decree or statute governing such sales, *^ such as

that such notice shall be pubUshed in certain newspapers,*" and shall definitely

describe the property to be sold.*' It is also necessary under some statutes that

36. Central Trust Co. u. Western North
Carolina R. Co., 89 Fed". 24. See also New
York Guaranty, etc., Co. v. Tacoma E., etc.,

Co., 83 Fed. 365, 27 C. C. A. 550.

37. Columbus, etc., R. Co.'s Appeal, 109
Fed. 177, 48 C. C. A. 275 (holding, however,
the terms of the decree to be inconsistent with
the retention of any lien on the property sold
for the unpaid purchase-money which could
be enforced by the court in a subsequent fore-

closure suit) ; St. Louis Southwestern R. Co.
w. Jackson, 95 Fed. 560, 37 C. C. A. 165.

Adjudication of claims.—A finding that
the petitioner's claim Sled upon a petition

of intervention in a foreclosure suit " is a
lien on said mortgaged premises so pur-
chased " at the sale, followed by an order
for its payment from the fund in court, is

merely a matter of inducement to the order
for payment, and not an adjudication that
the lien on the property still continues.

St. Louis Southwestern R. Co. v. Jackson,
95 Fed. 560, 37 C. C. A. 165.

38. See, generally, Moetqages, 27 Cyc.

1680 et seq.

Mortgaged premises must be sold to satisfy

"the whole debt and not a. part thereof; and
where a seizing creditor of a railroad com-
pany sues for an instalment of a debt, se-

cured by a mortgage, the property mortgaged
must be sold for the whole debt on such
terms of credit as are granted by the original

mortgage. Branner v. Hardy, 18 La. Ann.
537.

39. Milwaukee, etc., R. Co. v. Soutter, 2

Wall. (U. S.) 609, 17 L. ed. 886.

Where the receiver makes a sale under au-

thority of a decree and such sale is confirmed

by the court, it is valid, notwithstanding

the provisions of a statute stating that
" when any property is ordered to be sold

by the decree of any Chancery Court . . .
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such sale shall in all cases be made by the
register of the court ordering the same " as
such statute is merely directory and not
mandatory. Rome, etc., R. Co. v. Sibert, 97
Ala. 393, 12 So. 69, construing Code, § 3600.

40. Milwaukee, etc., R. Co. v. Soutter, 2
Wall. (U. S.) 609, 17 L. ed. 886.
41. Milwaukee, etc., R. Co. v. Soutter, 2

Wall. (U. S.) 609, 17 L. ed. 886.
42. See Bound v. South Carolina R. Co.,

46 Fed. 315.

43. Bound v. South Carolina R. Co., 46
Fed. 315, holding further that the opinion
of one person not shown to be an expert
and who must derive his knowledge from
the opinion of others is not sufficient infor-

mation to justify the court in ordering such
a sale.

44. New York Cent. Trust Co. v. Peoria,

etc., R. Co., 118 Fed. .^0, 55 C. C. A. 52.

45. Trust Co. v. Mauch Chunk, etc., R. Co.,

1 Lehigh Co. L. J. (Pa.) 84. And see, gen-

erally, MoBTGAGES, 27 Cyc. 1689 et seq.

46. Sage i'. Iowa Cent. R. Co., 99 U. S.

334, 25 L. ed. 394, holding that where notice

was ordered to be published in a certain

newspaper and it was published in another
into which the first newspaper was merged
but in which its identity remained, its pub-
lication was a substantial compliance with
the order.

In Illinois, Rev. St. (1874) p. 713, 2 Starr

& C. Annot. St. c. 95, § 14, providing that

sales of real estate under mortgage shall be,

on notice, published in the county or coun-

ties where the property is situated and no
sale shall be made, except in such county or

counties, does not apply to sale of a line of

railroad with its equipment, franchises, etc.

Craft V. Indiana, etc., R. Co., 166 111. 580, 46 .

N. E. 1132.

47. Milwaukee, etc., R. Co. v. Milwaukee,
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the property shall be appraised in order to determine its actual value as a
preliminary to the sale.*'

e. Time For Sale. Where it is to the interest of all the parties concerned and
the existing conditions otherwise require it, the court may order an immediate
sale," although all conflicting rights have not been adjudicated,^" and even pending
foreclosure proceedings.'"'- . Ordinarily, however, where the rights of the parties

have not been established, a sale cannot be ordered without the consent of all

the parties,^^ or until the rights of the various parties are fully ascertained and
determined.^^ Nor should an immediate sale be ordered where there is a reason-

able prospect of payment by a faithful application of the profits of the road."
Under some statutes a sale cannot be ordered until after the expiration of a speci-

fied time after the decree of foreclosure.^' The court also has power to order a
postponement of the sale on petition of parties in interest, and should do so where
any good cause is shown, such as that a sale on the day originally appointed
would be unfair or oppressive or would result in material, loss.^' But where the
relative priorities of the various classes of creditors entitled to. participate in the
proceeds of the sale are ascertained, and the conditions are such that an early

sale is indispensable, the sale will not be postponed until the interests of the indi-

vidual creditors havo been adjusted and the class to which their demands belong
has been ascertained.^' Nor will a sale be postponed merely because a road is

more prosperous than for some time past, where it would take some years of such
prosperity to pay the already overdue instalments.'* It is too late two days
before the date fixed for the sale to ask for its- postponement without a tender of

the debt or what is equivalent to a tender.''

d. Nature and Extent of Property Included in Sale. A foreclosure sale includes
only the property which the decree ordered to be sold together with the accom-
panying rights and franchises necessary to its profitable use, and lawfiilly included

etc., E. Co., 20 Wis. 174, 88 Am. Dec. 740,
holding that the description sliould be so
definite that purchasers may know what they
are purchasing.

48. Southwestern Arkansas, etc., E. Co. v.

Hays, 63 Ark. 355, 38 S. W. 665 (holding
that a statute requiring an appraisement of

the property before sale under powers con-

tained in mortgage and trust deeds does
not apply to a sale under a decree of fore-

closure) ; Coe V. Columbus, etc., E. Co., 10
Ohio St. 372, 75 Am. Dec. 518 (as to real
property) ; Columbia Finance, etc., Co. v.

Kentucky Union E. Co., 60 Fed. 794, 9

C. C. A. 264. And see^, generally, Mort-
gages, 27 Cyc. 1684 et seq.

49. Bound v. South Carolina E. Co., 50
Fed. 853, holding that where most of the
lien-holders of a railroad are urging a sale

and it appears that, in spite of the exercise

of ability and great economy by the receiver

during the past three years, no interest has
been paid on any of the securities for a
year, the property will be ordered sold, al-

though the sale is opposed by one class of

bondholders.
50. Cleveland First Nat. Bank v. Shedd,

121 U. S. 74, 7 S. Ct. 807, 30 L. ed. 877
(holding this to be true where the railroad
was depreciating while in the hands of the
court and the adjustment of conflicting rights

could take place as well after as before the
sale) ; Bound v. South Carolina E. Co., 50
Fed. 853; Turner v. Indianapolis, etc., E.
Co., 24 Fed. Cas. No. 14,259, 8 Biss. 380
(holding that a railroad may be sold subject

to claims against it as finally adjudicated
where the amount depends upon a long course
of litigation).

51. Middleton v. New Jersey, etc., E. Co.,
26 N. J. Eq. 269 [reversed on the facts in
27 N. J. Eq. 557].

5S. Bound v. South Carolina E. Co., 46
Fed. 315.

53. Pennsylvania E. Co. v. Allegheny Val-
ley E. Co., 42 Fed. 82.

54. Coe V. Pennock, 5 Fed. Cas. No. 2,942
[affirmed in 23 How. 117, 16 L. ed. 436].
55. Benedict v. St. Joseph, etc., E. Co., 19

Fed. 173, holding also that Kan. Comp. Laws,
§ 3983, providing that no order for the sale

of railroad property mortgaged with a waiver
of appraisement can be ordered by the court
until the expiration of six months after the
decree of foreclosure, is binding on the fed-

eral courts.

56. U. S., etc.. Trust Co. v. Young, (Tex.
Civ. App. 1907) 101 S. W. 1045, holding
that where property of a railroad company
in the hands of a receiver was ordered sold

under a foreclosure judgment and a part of
it was in litigation, which necessarily depre-
ciated its value and would have lessened the
amount of the bid at the sale, the court was
justified in postponing the sale until the liti-

gation was settled.

57. Hand v. Savannah, etc., E. Co.,

S. C. 467.

58. Duncan v. Atlantic, etc., E. Co.,

Fed. 840, 4 Hughes 125.

59. Duncan v. Atlantic, etc., E. Co., 88
Fed. 840, 4 Hughes 125.
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in the mortgage and sale,^" and a sale of more property than is authorized by the

decree to be sold is invalid."' As a general rule the railroad cannot be cut into

fragments and separate portions sold at different sales, but a sale under a decree

of sale of the road and all property rights and franchises must be as an entirety, "^

although the road runs through several counties or states."^ Where, however,

the property is susceptible of division, the court may order it to be sold sepa-

rately/* The purchaser, however, takes his title subject to all prior rights or

hens of which he had or ought to have had notice and which are not cut off by

60. Randolph v. Wilmington, etc., E. Co.,

11 Phila. (Pa.) 502. See also Weatinghouse
Electric, etc., Co. v. New Paltz, etc., Traction
Co., 32 Misc. (N. Y.) 132, 65 N. Y. Suppl. 644.
Where the deciee directs a sale of the road,

the franchises of the company, right of way,
depots, rolling stock, tools, and all other prop-
erty of the company, real, personal, and
mixed, the purchaser at such sale is not en-

titled to the money, the surplus earnings of
the road, in the hands of the receiver, but
is entitled to all cars, engines, and other
property placed on the road by the receiver
in the discharge of his duty to carry on the
business of the road and keep it in repair.

Strang v. Montgomery, etc., R. Co., 23 Fed.
Cas. No. 13,523, 3 Woods 613.

61. Milwaukee, etc., R. Co. x>. Soutter, 2
Wall. (U. S.) 609, 17 L. ed. 886, holding
that where the marshal sold more of the
property than he was ordered to sell, a. con-

firmation of the sale did not validate the sale

of the property improperly included, espe-

cially where the court afterward ordered that
the property set forth in the decree be de-

livered to the purchaser, the presumption
being that the court was not aware of the
fact that the marshal had sold property not
mentioned in the order of sale.

62. Macon, etc., R. Co. v. Parker, 9 Ga.
377; Connor c. Tennessee Cent. R. Co., 109
Fed. 931, 48 C. C. A. 730, 54 L. R. A. 687;
Knevals v. Florida Cent., etc., R. Co., 66 Fed.

224, 13 C. C. A. 410; Wilmer r. Atlanta,

etc., R. Co., 30 Fed. Cas. No. 17,776, 2 Woods
447. And see supra, VIII, A, 13. Compare
Central Ontario R. Co. v. Trusts, etc., Co.,

[1905] A. C. 576, 74 L. J. P. C. 116, 93

L. T. Rep. N. S. 317, 21 T. L. R. 732, 4

Can. R. Cas. 340 [affirming, 4 Can R. Cas.

328, 8 Ont. L. Rep. 342, 3 Ont. Wkly. Rep.

910 {affirming 2 Can. R. Cas. 274, 6 Ont. L.

Rep. 1, 2 Ont. Wkly. Rep. 259)].
Where a single mortgage to secure three

series of bonds each of which constitute a

first lien upon one of the three divisions of

a road and a second lien upon the other two
is foreclosed in equity, the three' divisions

should not be sold separately, nor should the

property be offered both in separate divisions

and as an entirety, and the most advan-

tageous bid accepted; but the entire prop-

erty should be sold as an entirety and the

proceeds apportioned among the bondholders

of the three classes according to the relative

value of the three divisions. Low v. Black-

ford, 87 Fed. 392, 31 C. C. A. 15 [affirming

82 Fed. 344].

Where two mortgages are given, one on the

western section of the road and afterward
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one on its eastern section, both mortgages
covering the rolling stock used on the entire

line embracing both sections and both are

foreclosed, the rolling stock belongs to the

company which purchased under the senior

mortgage. Minnesota Co r. St. Paul Co., 6

Wall. (U. S.) 742, 18 L. ed. 856.

Ark. Const, art. 17, § 11, which provides

that the rolling stock of a railroad company
shall be personal property and liable to exe-

cution and sale like personal property of

individuals does not prohibit a sale as an
entirety of railroad property including roll-

ing stock, where it does not prejudice the

interests of any one. Southwestern Arkansas,
etc., R. Co. V. Hays, 63 Ark. 355, 38 S. W.
665.

63. Macon, etc., R. Co. v. Parker, 9 Ga.
377; Hand r. Savannah, etc., R. Co., 12 S. C.

314, holding that where a part of the railroad

is in one state and part in another, a court
of the first state in ordering the foreclosure

sale should order a sale of the entire road,

so much thereof as lay in the second state

being subject to the liens existing in that

state.

Mo. Rev. St. (1889) c. 102, art. 4, requir-

ing that under the special fieri facias author-
ized thereby to satisfy a lien against a rail-

road for labor " the writ shall be returnable
as in ordinary executions, and the adver-
tisement, sale and conveyance of real estate

under the same shall be made as under ordi-

nary execution " does not preclude the sale

of a railroad as a whole on which a lien

exists, because it is not within the limits of

a single county, since the method thus
adopted is not beyond the purpose of the

fieri facias to satisfy the lien from a sale

of the road as <t whole. Bethune v. Cleve-
land, etc., R. Co., 149 Mo. 587, 51 S. W. 465.

64. Southwestern Arkansas, etc., R. Co. v.

Hays, 63 Ark. 355, 38 S. W. 665 (holding
that the refusal of the chancellor, in a suit

to foreclose a mortgage of the road-bed and
rolling stock of a railroad company, to order
the road-bed and rolling stock to be sold as

an entirety, as requested by the mortgagor,
is not error where it does not appear that all

of the rolling stock is needed for the operation
of the road, and where it was left to the

commissioner's discretion to sell the property
as an entirety or separately, as he might
deem most expedient) ; Bardstown, etc., R.
Co. V. Metcalfe, 4 Mete. (Ky.) 199, 81 Am.
Dec. 541.

A decree which directs the commissioner
to sell " all of said property " will not be
held to require a sale of the road-bed and
rolling stock separately merely because the



RAILROADS [S3 Cye.J 587

the foreclosure proceedings."^ In some jurisdictions, although the mortgage
treats the property as an entirety, yet as respects the remedy, it is to be severed

and the realty and personalty is sold according to the rules relating to the dispo-

sition of property so situated.""

e. Price and Terms of Sale."' A wide discretion as to the details and terms

of sale in view of the nature of the property may be exercised in the foreclosure

of a mortgage of all the real estate, fixtures, and franchise right of operation of

a railroad."* Ordinarily the officer making the sale has no authority to sell on
credit, particularly where the decree directs a sale for cash."^ It is competent
to require an immediate deposit by the purchaser of a reasonable part of his bid.'"

f. Persons Entitled to Purchase. Who may become the purchasers at a

foreclosure sale may be expressly provided for by the mortgage itself, '' or by
statute,'^ but as a general rule one who occupies a position of trust or confidence

toward the mortgagor company, such as would make it inequitable for him to

acquire the title for himself, cannot become a purchaser." Thus a director of

a company being a fiduciary cannot purchase the property of the company at a

judicial sale without the consent of the company or permission of the chancellor

who decreed the sale,'* and where the purchase is made by such a person, the

company is entitled to a surrender of the road on placing the purchaser in statu

quoJ^ So where all persons have an opportunity to bid, the fact that the road
is purchased by the president of the company in his individual right will not in

itself raise a trust relation between him and a holder of the bonds of the company
which will entitle the latter to treat him as a trustee of the property so purchased."
It has been held that a purchase by a mortgage trustee is voidable, although not
absolutely void; '' but junior mortgage creditors can only avoid such sale by tender-

court refused to specifically direct that they
be sold together as an entirety. Southwestern
Arkansas, etc., R. Co. v. Havs, 63 Ark. 355,

38 S. W. 665.

65. Western Union Tel. Co. v. Burlington,
etc., R. Co., 11 Fed. 1, 3 McCrary 130.

66. Coe V. Columbus, etc., R. Co., 10 Ohio
St. 372, 75 Am. Dec. 518.

67. Terms and conditions of foreclosure

sales generally see Mortgages, 27 Cyc. 1699.

68. Coe V. Columbus, etc., R. Co., 10 Ohio
St. 372, 75 Am. Dec. 518; Rutland R. Co.

V. Beique, 37 Can. Sup. Ct. 303 [affirming

10 Can. Exch. 139].
The holders of preferred stock, constituting

a lien on the corporate property and earnings

second only to the first mortgage, may not
use the stock to make up the amount of their

bid on foreclosure sale of the property, after

paying adjudicated claims of creditors, as

this would, in efi'ect, be dividing the property
of the corporation among them to the preju-

dice of any creditors not parties to the suit.

Continental Trust Co. v. Toledo, etc., R. Co.,

86 Fed. 929.

69. Pindle v. Pennsylvania, etc., R. Co., 1

Lehigh Val. L. Rep. (Pa.) 201.
70. Hand v. Savannah, etc., R. Co., 13

S. C. 467.
Right of bidder to return of deposit see

Feike v. Cincinnati, etc., R. Co., 3 Ohio Cir.

Ct. 72, 2 Ohio Cir. Dec. 41.
71. Farmers' L. & T. Co. v. Iowa Cent. R.

Co., 8 Fed. Cas. No. 4,664, 4 Dill. 546, hold-

ing that where a deed of trust of railroad
property provides that on foreclosure the

property may be sold and conveyed by the

trustee to such person or company as the
liolders of a majority of the outstanding
bonds may, in writing, request or direct, the
court will not direct the trustee to convey
the property to the company named in the
absence of evidence that such company has
been designated as the company to whom the
property shall be transferred.

72. Boston, etc., R. Co. v. Boston, etc., R.
Co., 65 N. H. 393, 23 Atl. 529 (holding that
under Laws (1881), c. 232, relating to the
foreclosure sale of the Manchester and Keene
railroad and authorizing " any railroad com-
pany " to purchase it, the purchase by the
Boston and Lowell Railroad Company was
legal) ; Rothchild v. Memphis, etc., R. Co.,

113 Fed. 476, 51 C. C. A. 310 (construing
Tenn. Acts (1881), c. 82).

73. Pacific R. Co. v. Ketchum, 101 U. S.

289, 25 L. ed. 932.

A purchase by a solicitor of a railroad com-
pany in a foreclosure sale is not of itself

necessarily invalid, but it will be closely

scrutinized and until impeached must stand.

Pacific R. Co. V. Ketchum, 101 U. S. 289, 25
L. ed. 932.

74. Covington, etc., R. Co. v. Bowler, 9

Bush (Ky.) 468.

75. Covington, etc., R. Co. ». Bowler, 9

Bush (Ky.) 468.

76. London Credit Co. v. Arkansas Cent.

R. Co., 15 Fed. 46, 5 McCrary 23.

77. Kitchen v. St. Louis, etc., R. Co., 69
Mo. 224; Cunningham v. Macon, etc., R. Co.,

156 U. S. 400, 15 S. Ct. 361, 39 L. ed. 471.

A purchase by the trustee gives the rail-

road company the right to redeem provided
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ing reimbursement. '* A junior encumbrancer may become the purchaser."

Under some statutes the purchaser must be one capable not only of owning the

property, but also of exercising the rights and powers and of assuming the duties

incident to such ownership.*"

g. Persons Entitled to Question Validity. As a general rule every person

whose rights are injuriously affected by a decree of foreclosure and a sale imder
it has a right to move to set aside the sale, although he was not a party to the

action.*' Such objection may be made by the mortgagor company,*^ or by bond-

holders,** or stock-holders.** But a party who otherwise would be entitled to

raise objections to the validity or irregularity of foreclosure and sale may be

prevented from doing so on principles of estoppel, as where he fails to interpose

his objectiona by a proper proceeding and at a proper time,*^ or where he partici-

pates in the sale or bids.**

h. OpDening-. and Vacating Sale and Resale.*' A court of equity may vacate

or set aside a foreclosure sale which is shown to be tainted with fraud or deceit,**

the company exercises the right within a rea-
sonable time and" before new equities have
intervened. Kitchen v. St. Louis, etc., R.
Co., 69 Mo; 224.
78. Cunningham v. Macon, etc., E. Co., 156

U. S. 400, 15 S. Gt. 361, 39 L. ed. 471.

79. Nova Scotia Cent. R. Co. t. Halifax
Banking Co., 21 Can. Sup. Ct. 536.

80. Texas Southern E. Co. v. Harle, (Tex.
Ifl07) 105 S. W. 1107 ^reversing (Civ. App.
1907) lOJ S. W. 878], holding this to be
true under Rev. St. (1895) art. 4559, which
provides that the purchaser or purchasers of
the entire road-bed, track, franchise, and
chartered rights of a railroad company on
execution or judicial sale, etc., and their as-

sociates, may exercise all powers and fran-
chises granted to the company by its charter
and the general laws and shall be deemed
to be. the true owners of the charter and cor-

porators thereunder and shall have power to

construct and work the road upon the same
terras imposed by the charter and general
laws.

The purchaser may have " associates " un-
der such statute, and they may be other than
those who made the purchase. Texas South-
ern R. Co. V. Harle, (Tex. 1907) 105 S. W.
1107 irevening (Civ. App. 1907) 101 S. W.
878].
Where a married woman purchases a rail-

road at judicial sale under Rev. St. (1895)
§ 4549, even if she is under disability by
reason of her coverture to assume the re-

sponsibilities of a purchaser as to the control

and management of the property, yet there is

no objection to a suitable person taking title

in his name and undertaking the responsi-

bilities of a purchaser and at the same time
acting as her trustee so far as to give her
the returns from operating the property, and
this equitable Interest she and her husband
have power in spite of the coverture to ex-

change for stock in a company organized to

take over the road. Texas Southern E. Co.

V. Harle, (Tex. 1907) 105 S. W. 1107
[reversing (Civ. App. 1907) 101 S. W.
878].

81. Wenger v. Chicago, etc., E. Co., 114

Sed. 34, 51 C. C. A. 660. And see, generally,

HoETGAGES, 27 Cyc. 1710 et seq.
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82. Delaware, etc., E. Co. v. Scranton, 34
N. J. Eq. 429; Youngman v. Elmira, etc., E.
Co.. 65 Pa. St. 278.

83. Youngman r. Elmira, etc., R. Co., 65
Pa. St. 278.

84. Rothschild v. Rochester, etc., E. Co.,

1 Pa. Co. Ct. 620.

A shareholder who has accepted and dis-

posed of bonds of the company illegally is-

sued, while precluded from questioning the

validity of the bonds and mortgage securing

the same, is not barred of his right as a

stock-holder to assert want of title in the pur-

chaser of the corporate property under fore-

closure of a mortgage. Eothschild i;. Roch-
ester, etc., R. Co., 1 Pa. Co. Ct. 620.

85. Racine, etc., R. Co. v. Farmers' L. & T.

Co., 86 111. 187; Crouch v. Dakota, etc., R.

Co., IS S. D. 540, ICl N. W. 722; Union
Trust Co. V. Illinois Midland R. Co., 117 U. S.

434, 6 S. Ct. 809, 2. L. ed. 963.

86. Blanks v. Farmers' L. & T. Co., 122

Fed. 84f-, 59 C. C. A. 59. Compare Chap-
man V. Pittsburg, etc.. R. Co., 26 W. Va.

299.
87. Opening or setting aside foreclosure

sales generally see Moktgages, 27 Cyc. 1710
et seq.

88. Kurtz f. Philadelphia, etc., R. Co., 187

Pa. St. 59, 40 Atl. 988; McKittrick v. Ar-

kansas Cent. E. Co., 152 tt. S. 473, 14 S. Ct.

661, 38 L. ed. 518; Leavenworth County v.

Chicago, etc., R. Co., 134 U. Z. 688, 10 S. Ct.

708, 33 L. ed. 1064 [affirming 25 Fed. 219];
James r. Milwaukee, etc., R. Co., 6 Wall.

(U. S.) 752, 18 L. ed. 885, fraudulent notice

of sale held sufficient +t vitiate sale.

A sale to a committee of -eorganization by
whose plan the stock-holders of a mortgagor
appear to obtain some be efit in the purchas-
ing company is open to the closest scrutiny

where general creditors of the mortgagor are

left unprovided for; but where the foreclosure

is instituted and carried on in the ordinary
course for the honest purpose only of en-

forcing rights of bondholders, the mere fact

that the stock-holders of the old company
may, under a purchasing arrangement, be
given some interest in the securities of the

new in exchange for their stock, while it may
be indicative of fraud, does not render the
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as where the purchase has been made in pursuance of a corrupt scheme to gain

possession of the railroad property inequitably; *' or where the sale has been made
for such a grossly inadequate consideration as to raise a presumption of fraud

and unfair dealing."" A sale may also be set aside at the instance of the party
injured on the ground of mistake or surprise."^ But generally a motion to vacate
cannot be based on grounds of objection which were or might have been set up in

defense to the foreclosure suit or against the confirmation of the sale."^ Nor
will a sale be set aside for any defects or irregularities which do not invahdate
the title of the purchaser or work substantial or real injury to the rights of any
party in interest. °^ In ordering the sale to be set aside, the court should also

make such orders as may be necessary to place the parties in the position they
occupied before the sale, and to protect intervening parties.'* Where a lienor

is entitled to be paid his lien out of the proceeds of such sale and his claim is not
paid within a reasonable time out of s'^ .ch proceeds, a resale of the property may
be ordered."^ But a resale will not be ordered on an offer of a larger bid without
the support of some special circumstances in aid of it, particularly where it appears

that the expenses of a resale would be large and the creditors would receive only

a small additional sum and that the purchaser desires to immediately equip and
operate the railroad and that the pubUc interest requires that the operation should

be begun as soon as possible. °^

1. Operation and Effect. A sale under a decree of foreclosure of all the prop-
erty and franchises of a raUroad company and a conveyance of such property
and franchises to the purchaser as directed by the court operates to divest the
company of all its right, title, and interest therein and leaves to it only its fran-
chise to exist as a corporation."' Thereafter the company cannot by any act
or negligence of its own subject the property so sold or the franchises of the
company to exercise the rights, powers, and privileges of a railroad company

sale fraudulent per se, and a general creditor
of the old company cannot successfully attack
such sale without showing actual fraud and
that the property of such company has, by
reason of such fraud, been placed beyond his
reach on execution. Wenger v. Chicago, etc.,

R. Co., 114 Fed. 34, 51 C. C. A. 660.
89. Price v. Utah, etc., R. Co., 4 Utah 72,

6 Pac. 528; James v. Milwaukee, etc., R. Co.,

6 Wall. (U. S.) 752, 18 L. ed. 885.
90. Wesson v. Chapman, 76 Hun (N. Y.)

592, 28 N. Y. Suppl. 192; Price v. Utah, etc.,

R. Co., 4 Utah 72, 6 Pac. 528. See Meyer v.

Utah, etc., R. Co., 3 Utah 280, 3 Pac. 393.

Mere inadequacy of price which is not suffi-

cient to show that the sale was not the result

of fair dealing is not a sufficient ground for

setting aside the sale. Turner v. Indianapolis,
etc., R. Co., 24 Fed. Cas. No. 14,259, 8 Biss.

380. But the inadequacy must be so gross'as
to shock the conscience and show that it is

not the result of fair dealings or an honest
price. Farmers' L. & T. Co. v. Oregon Pac.
R. Co., 28 Oreg. 44, 40 Pac. 1089; Turner
V. Indianapolis, etc., R. Co., 24 Fed. Cas. No.

14,259, 8 Biss. 380.

VSHiere parties desire to have the sale set

aside for inadequacy of the bid, they must
show that some person, who is responsible,

will make an advance bid. Turner v. In-

dianapolis, etc., E. Co., 24 Fed. Cas. No.

14,2.59, 8 Biss. 380.

91. Peck V. New Jersey, etc., R. Co., 22
Hun (N. Y.) 129 [aprmed in 85 N. Y.

246].

92. Delaware, etc., R. Co. v. Scranton, 34
N. J. Eq. 429; Meyer v. Utah, etc., R. Co.,

3 Utah 280, 3 Pac. 393; Robinson v. Iron
E. Co., 135 U. S. 522, 10 S. Ct. 907, 34 L. ed.

276.

93. Walker v. Montpelier, etc., R. Co., 30
N. J. Eq. 525.

94. James v. Milwaukee, etc., R. Co., 6
Wall. (U. S.) 752, 18 L. ed. 885.

95. Compton v. Jesup, 167 U. S. 1, 17
S. Ct. 795, 42 L. ed. 55, 68 Fed. 263, 15
C. C. A. 397; Farmers' L. & T. Co. v. New-
man, 127 U. S. 649, 8 S. Ct. 1364, 32 L. ed.

303.

Whfre the purchaser refuses to apply the
surplus of such sale to the payment pro rata
of all matured coupons or bonds of the same
grade as the one upon which the seizure
and sale is made, which are presented and
demanded, it is the duty of the sheriflf to
reoflfer the property for sale. Branner v.

Hardy, 18 La. Ann. 537.
Where a railroad's right to redeem from a

sale of foreclosure has become barred, the
holders of outstanding liens who had not been
made parties to the first proceeding are not
entitled to another sale of the property but
are only entitled to a decree allowing them
a reasonable time to redeem. Crouch v.

Dakota, etc., R. Co., 18 S. D. 540, 101 N. W.
722.

96. Wesson v. Chapman, 76 Hun (N. Y.)
592, 28 N. Y. Suppl. 192.

97. Sodus Bay, etc., R. Co. v. Lapham, 43
Hun (N. Y.) 314, 6 N. Y. St. 159; New
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in connection therewith to any liability.^' Such sale vests the purchaser with
the entire title of the railroad company, not only to the physical property sold

but also to the franchises to operate the same as a railroad. °°

14. Rights and Liabilities of Purchasers — a. Corporate Capacity, Fran-
chises, and Powers of Original Company. Unless authorized by statute/ a

purchaser at a foreclosure sale under a mortgage of the franchises and property
of a railroad company does not, by virtue of his purchase, acquire the franchise

of the company to exist as a corporation; ^ but such purchase and transfer confers

a right to reorganize as a new corporation subject to the laws existing at the time
of the reorganization,^ and as such to have possession of the property,^ and to

succeed to all the rights and privileges of the old company appurtenant to the

maintenance and operation of the road,^ such as the right to maintain and operate

the road,* and receive the rents and profits, except such as accrued before the

purchaser became invested with the title and right of possession; ' nor is the

purchaser entitled to the earnings of the road after confirmation of a sale if he
persistently delays compliance with his bid and has not paid the purchase-money.*
But in the absence of express direction in the statute to that effect, or of an equiva-

lent implication by necessary construction, a special statutory exemption or

privilege granted to a railroad company,^ such as immunity from taxation,"* or

York Cent. Trust Co. (•. Western North Caro-
lina R. Co., 112 Fed. 471.
The title of a subsequent purchaser from

the company of its lands is destroyed by a
sale of them under the mortgage. Wilson f.

Boyce, 92 U. S. 320, 23 L. ed. 608.
98. New York Cent. Trust Co. c. Western

North Carolina E. Co., 112 Fed. 471.
99. Chicago, etc., R. Co. r. Fosdick, 106

U. S. 47, 1 S. Ct. 10, 27 L. ed. 47 ; Gunnison
V. Chicago, etc., R. Co., 117 Fed. 029.

1. See Vicksburg, etc., R. Co. v. Elmore, 46
La. Ann. 1237, 15 So. 701 (under Act 38,

1877); First Div. St. Paul, etc., R. Co. v.

Parcher, 14 Minn. 297 [construing Laws Ex.
Sess. (1857) c. 1, and amendment to con-
stitution, art. 9, § 10, adopted April 15,

1858].
Tinder Tex. Rev. St. § 4260, the pur-

chasers at a judicial sale of a railroad cor-

poration succeed to all its rights, powers, and
privileges and may continue business in its

name, no change of name being required or
notice to be given, and in its dealings with
strangers it need not show by what authority
it claims its succession. Acres r. Moyne, 59
Tex. 623.

2. Bruffett v. Great Western R. Co., 25
111. 353; Atkinson v. Marietta, etc., R. Co.,

15 Ohio St. 21 ; Norfolk, etc., R. Co. v. Pendle-

ton, 156 U. S. 667, 15 S. Ct. 413, 39 L. ed.

574 laffirming 86 Va. 1004, 11 S. E. 1062, 88
Va, 350, 13 S. E. 709]; Memphis, etc., R.
Co. v. Berry Com'rs, 112 V. S. 609, 5 S. Ct.

299, 28 L. ed. 837.

3. Dow V. Beidelman, 49 Ark. 325, 5 S. W.
297 (under Const, art. 17, § 10); Norfolk,

etc., R. Co. V. Pendleton, 156 U. S. 667, 15

S. Ct. 413, 39 L. ed. 574 [affirming 86 Va.
1004, 11 S. E. 1062, 88 Va. 350, 13 S. E.

709].
4. Central Trust Co. v. Western North

Carolina R. Co., 89 Fed. 24, holding that the

fact that the purchaser of a North Carolina

railroad at foreclosure sale is a Virginia cor-
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poration is not an objection that any private
person can urge against the purchasers in
possession of the property.

5. Com. V. Central Pass. R. Co., 52 Pa. St.

506; Miller r. Rutland, etc., R. Co., 36 Vt.
452; Connor i. Tennessee Cent. R. Co., 109
Fed. 931, 48 0. C. A. 730, 54 L. R. A.
687.

6. Memphis, etc., R. Co. v. Berry, 112 U.S.
609, 5 S. Ct. 299, 28 L. ed. 837.
Although natural persons cannot exercise

the franchises conferred by a state on rail-

roads where they bid in the property of such
railroads, they may hold it including the
franchises and transmit it intact to a cor-

poration authorized to exercise the franchises.
Parker v. Elmira, etc., R. Co., 165 N. Y. 274,
59 N. E. 81 [affirming 27 >J. Y. App. Div.
383, 49 N. Y. Suppl. 1127],
Motive power.— The fact that the lessee

of a railroad surrendered its rights for the
purpose of enabling the lessor company to
accept the benefits of a statute, conditioned
that steam should not be used as a motive
power on the road, does not preclude the
lessee company, after purchasing the road
at a foreclosure sale, from operating it with
steam. People r. Long Island R. Co., 60
How. Pr. (N. Y.) 395.

7. Downs V. Farmers' L. & T. Co., 79 Fed.
215, 24 C. C. A. 500.

8. Boyle v. Farmers' L. & T. Co., 88 Fed.
930, 32 C. C. A. 142.

9. Dow r. Beidelman, 49 Ark. 325, 5 S. W.
297; Little Rock, etc., R. Co. v. McGehee, 41

Ark. 202; St. Louis, etc., R. Co. v. Gill, 156
U. S. 649, 15 S. Ct. 484, 39 L. ed. 567; Flint,

etc., R. Co. V. U. S., 112 U. S. 737, 5 S. Ct.

368, 28 L. ed. 862; St. Paul, etc., R. Co.

r. V. S., 112 U. S. 73.3, 5 S. Ct. 366, 28
L. ed. Sfil.

10. Norfolk, etc., E. Co. v. Pendleton, 156
TJ. S. 667, 15 S. Ct. 413, 39 L. ed. 574 [a/-

firminq 86 Va. 1004, 11 S. E. 1062, 88 Va.
350, 13 S. E. 709]; St. Louis, etc., R. Co.
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a right to fix and determine rates of fare," does not accompany the property in

its transfer to a purchaser under foreclosure.

b. Grantees or Sueeessors of Purchasers. A grantee or successor of such

purchaser is entitled to all the rights of the original purchaser/^ and is also charged

with infirmities of title arising from illegality in the sale, and with claims or equi-

ties which would have been available against the original purchaser,^' except in

so far as he is entitled to protection in the character of a purchaser in good faith

without notice," or except in so far as the duty or liability is incurred or imposed
upon the original purchasers personally.'^

c. Construction, Maintenance, and Operation. A purchaser of a railroad

under foreclosure is also boimd to perform the duties to the pubUc which are

coupled with the enjoyment of the corporate privileges and which the original

company owed to the public,'" such as the duty of properly constructing, repairing,

equipping, and operating the road." But a purchaser's duty to construct is

V. Gill, 156 U. S. 649, 15 S. Ct. 484, 39 L. ed.

567; Memphis, etc., R. Co. v. Berry, 112
U. S. 609, 5 8. Ct. 299, 28 L. ed. 837. And
see, generally. Taxation. But see Atlantic,
etc.. R. Co. V. Allen, 15 Fla. 637.

11. St. Louis, etc., R. Co. v. Gill, 156 U. S.

649, 15 S. Ct. 484, 39 L. ed. 567; Matthews
17. North Carolina Corp. Com'rs, 97 Fed. 400.

But compare Railroad Com'r v. Grand Rapids,
etc., R. Co., 130 Mich. 248, 89 N. W. 967
(construing 2 Comp. Laws (1897), § 6224) ;

Parker v. Elmira, etc., R. Co., 165 N. Y. 274,

59 N. E. 81 [affirming 27 N. Y. App. Div.

383, 49 N. Y. Suppl. 1127]; Grand Rapids,
etc., R. Co. V. Osborn, 193 U. S. 17, 24 S. Ct.

310, 48 L. ed. 598 (holding that purchasers
of a railroad, not having any right to demand
to be incorporated under the laws of a state,

but voluntarily accepting the privileges and
benefits of an incorporation law, are bound
by the provisions of existing laws regulating
rates of fare and are, as well as the corpora-
tion formed, estopped from repudiating the

burdens attached by the statute to the priv-

ilege of becoming a corporation) ; Ball v,

Rutland R. Co., 93 Fed. 513.

12. Chicago, etc., R. Co. v. Towle, 10 Ind.

App. 540, 37 N. E. 358 (defendant held not

bound by a traffic contract disclaimed by the

original purchaser) ; Pittsburg, etc., R. Co. v.

Bosworth, 46 Ohio St. 81, 18 N. E. 533, 2

L. R. A. 199 [affirming 1 Ohio Cir. Ct. 69,

1 Ohio Cir. Dec. 42] (holding that where a
contract made by a landowner to a railroad

company granted to the latter a right of way
over his land for a certain specified considera-

tion, the landowner agreeing to erect and
maintain fences, the lessee of the railroad

which had succeeded to the rights of the

former company by purchase at foreclosure

sale is entitled to the benefit of the grant of

the right of way )

.

Under Tenn. Laws (1881), e. 9, as amended
by Laws (1887), c. 198, and Laws (1891),

c. 61, and under Laws (1877), c. 12, § 2,

e. 20, a railroad corporation of another state

which had been recognized by an act of the

Tennessee legislature and which had become
the purchaser of lines of railroads in the

state formerly owned by Tennessee companies,

from one who acquired title thereto througti

foreclosure sales, became vested by virtue of

ouch statutes with all the powers with refer-

ence thereto possessed by the mortgagor com-
panies, including the power to lease such
linec to any corporation competent under the

laws of the state to become the lessee thereof.

Rogers v. Nashville, etc., R. Co., 91 Fed. 299,
33 C. C. A. 517.

13. State V. Iowa Cent. R. Co., 83 Iowa
720, 50 N. W. 280; Vilas v. Page, 106 N. Y.
439, 13 N. E. 743 ; Frazier v. East Tennessee,
etc., R. Co., 88 Tenn. 138, 12 8. W. 537;
Florida v. Anderson, 91 U. 8. 667, 23 L. ed.

290.

14. Vilas V. Page, 106 N. Y. 439, 13 N. E.
743; Frazier v. East Tennessee, etc., R. Co.,

88 Tenn. 138, 12 S. W. 537.

Where the purchaser is a representative ot
a mortgage bondholder, his conveyance by a
quitclaim deed to several different corpora-
tions afterward consolidated does not consti-

tute the consolidation corporation a bona fide
purchaser without notice, the consideration
paid being expressed to be the capital stock
of the new company, the old bondholders thus
becoming stock-holders of the new corpora-
tion; and bondholders under a mortgage exe-
cuted by the new corporation being notified
by the recitals of the mortgage take their
bonds subject to the purchase-money lien.

Continental Trust Co. v. American Surety
Co., 80 Fed. 180, 25 C. C. A. 364.

15. Holland v. Lee, 71 Md. 338, 18 Atl.

661, holding certain bonds to be the indi-

vidual obligations of the signers, the original
purchasers of the road.

16. New York, etc., R. Co. v. State, 50
N. J. L. 303, 13 Atl. 1 [affirmed in 53 N. J. L.
244. 23 Atl. 168].

That the purchaser has leased a part of the
road required to be operated by the decree of

foreclosure, to another company, and that
such portion is being operated in connection
with the line of the lessor company, does not
excuse the purchaser from its liability under
a decree requiring it to operate such portion
of the line. State v. Iowa Cent. R. Co., 83
Iowa 720, 50 N. W. 280.

17. State V. Jack, 145 Fed. 281, 76 C. C. A.
165 [affirming 113 Fed. 823], holding, how-
ever, that the purchasers were not bound sev-
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limited to the portion mortgaged and purchased by him; and where the old com-
pany has completed only a part of its road and this part is mortgaged and sold,

the purchaser is not bound to complete the whole road."

d. Injuries. A purchaser at a foreclosure sale is not liable for injuries occurring

while the road was in possession of the old company or a receiver," except where

the decree of foreclosure and sale requires the purchaser to assume such habihty,2»

and except where the acts causing the injury are done by the receiver as the pur-

chaser's agent.^' But a purchaser wiU be liable for damages due to the continu-

ance by it of a nuisance created by the mortgagor company or receiver, of which

such purchaser had notice.'^

e. Contracts In General. The purchaser at a foreclosiure sale is also not bound

by contracts made by the mortgagor company, whether such contracts are leases.

eral years after the railroad had been dis-

mantled to replace the same in the same con-

dition it was when dismantled in order that
the road could be operated by others as a
public highway.
The duty of building and keeping in repair

bridges across highways which was imposed
on the railroad company by its charter de-

volves upon a new corporation which pur-
chased the franchises and property of the old

corporation at a sale under a decree of fore-

elosure and which organized itself under N. Y.
Revision, p. 916, § 56. New York, etc., R. Co.

V. State, 50 N. J. L. 303, 13 Atl. 1 [affirmed

in 53 N. J. L. 244, 23 Atl. 168]; Montelair
Tp. v. New York, etc., R. Co., 45 N. J. Eq.

436, 18 Atl. 242.

A railway company is bound to construct
its road to and from the several points named
in its charter, and, when built, to run its

trains over its entire line, in such a manner
as to afford reasonable facilities for the

prompt and efficient transaction of such le-

gitimate business as may be offered to it on
any and every part of its road; and this

obligation is equally binding on Hs successors.

No part of the road can be abandoned without
rendering its franchises liable to forfeiture.

People 0. Louisville, etc., R. Co., 120 111. 48,

10 N. E. 657.

18. Chartiers E. Co. v. Hodgens, 85 Pa. St.

.501.

19. Georgia.— Seaboard Air-Line R. Co. t'.

Knickerbocker Trust Co., 125 Ga. 463, 54

S. E. 138.

Indian Territory.— Atchison, etc., R. Co. v.

Young, 3 Indian Terr. 60, 53 S. W. 481.

Iowa.— White v. Keokuk, etc., R. Co., 52

Iowa 97, 2 N. W. 1016.

Missouri.— George v. Wabash Western R.
Co., 40 Mo. App. 433.

New Torlc.— Metz v. Buffalo, etc., R. Co.,

58 N. Y. 61, 17 Am. Rep. 201.

South Carolina.— Hammond v. Port Royal,

etc., R. Co., 15 S. C. 10.

Texas.— Houston Electric St. R. Co. v.

Bell, (Civ. App. 1897) 42 S. W. 772; Holman
V. Galveston, etc., R. Co., 14 Tex. Civ. App.
499, 37 S. W. 464.

Injuries from operation generally see infra,

X, C, 3, c, (n).
Liability for injuries as to purchasers un-

der sales other than foreclosure sales see

supra, VII, B, 4.
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N. C. Code, § 1255, making liens for judg-

ments for torts superior to mortgages of in-

corporated companies, does not render prop-

erty purchased at a foreclosure sale of a

railroad company liable for the satisfaction of

a judgment recovered on a tort alleged to

have been committed by the mortgagor after

the sale. Julian v. Central Trust Co., 193

U. S. 93, 24 S. Ct. 399, 48 X. ed. 629 laffirm-

ing 115 Fed. 956, 53 C. C. A. 438].

20. Brown v. Wabash R. Co., 96 111. 297;
Sloan r. Iowa Cent. R. Co., 62 Iowa 728, 16

N. W. 331 ; Atchison, etc., R. Co. v. Cunning-
ham, 59 Kan. 722, 54 Pac. 1055 (holding that

where the terms of the decree of the United
States court directing a sale of a railroad

required the purchasers as a part considera-

tion to pay all liabilities incurred by the

receivera before delivery of possession of the

property, one who sustained injuries while
the railroad was operated by the receiver

may maiuta:in' an action against the pur-

chasers in the state court and is not required

to resort to the court which entered the de-

cree) ; Central Trust Co. r. Denver, etc., E.

Co., 97 Fed. 239, 38 C. C. A. 143; Farmers'
L. & T. Co. V. Central R. Co., 17 Fed. 758,

5 JlcCrarv 421 ; Farmers' L. & T. Co. v. Cen-
tral R. Co"., 7 Fed. 537, 2 TMeCrary 181.

Under a decree that any purchaser shall take
subject to all unpaid claims of landowners for

damages for property taken, injured, or de-

stroyed in the construction of the railroad, a
purchaser is not liable upon a judgment ren-

dered prior to the sale against the old com-
pany for a trespass in entering upon plain-

tiff's land and constructing its road without
leave, especially where it appeared that after

obtaining the judgment plaintiff had granted
a right of wav to the old company. Campbell
V. Pittsburgh, etc., R. Co., 137 Pa. St. 574,

20 Atl. 949.

21. Houston, etc., R. Co. r. Bath, 17 Tex.

Civ. App. 697, 44 S, W. 595, holding that the

possession of a railroad by a receiver after

sale, confirmation, deed, and expiration of the

time within which the court ordered delivery

of the property to the purchaser, being at the

instance and for the benefit of the purchaser,
is as the purchaser's agent and it is liable for

damages to a shipper occurring during the
same.

22. George v. Wabash Western E. Co., 40
Mo. App. 433.
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sales, mortgages, guarantees,^^ or traf&c contracts,^* except such as are a lien upon
or otherwise bind the property and franchises purchased,^* and except where
the purchaser either expressly or by necessary implication adopts or assumes the
contract previously made with the mortgagor company,^' or liability thereon is

provided for in the decree," or created by statute; ^* or imless the contract is

23. Iowa.— Hunter v. Burlington, etc., E.
Co., 84 Iowa 605, 51 N. W. 64.

Kansas.— Hukle v. Atchison, etc., R. Co.,

71 Kan. 251, 80 Pac. 603.

New York.— People i'. T 5me, etc., R. Co.,

103 N. Y. 95, 8 N. E. 369.
South Carolina..— Hammond v. Port Royal,

etc., R. Co., 15 S. C. 10.

Virginia.— Sherwood v. Atlantic, etc., R.
Co., 94 Va. 291, 26 S. E. 943.

Wisconsin.— Menasha v. Milwaukee, etc.,

R. Co., 52 Wis. 414, 9 N. W. 396.

United States.— Hoard v. Chesapeake, etc.,

R. Co., 123 U. S. 222, 8 S. Ct. 74, 31 L. ed.

130.

See 41 Cent. Dig. tit. "Railroads," § 648.

Removal of switch.— Where plaintiff and
others living near a railroad constructed a
grade and furnished cross-ties for a switch
for neighborhood convenience, under a con-
tract with the company that the switch should
remain permanently, and the road and fran-
chises of the contracting company were sub-
sequently sold under a, decree of foreclosure
and purchased by defendant, defendant could
remove the switch unless it assumed the orig-

inal contract in accordance with the pro-
visions of the act of March 3, 1865, section 3.

Smith V. Indianapolis, etc., R. Co., Wils.
(Ind.) 88.

24. Cincinnati, etc., R. "Co. v. Cincinnati,

etc., R. Co., 9 Ohio S. & C. PI. Dfic. 493, 6

Ohio N. P. 427, holding that where a railroad
company which had a freight contract with
another line was sold on foreclosure, and the
order of sale directed the receiver to sell the
road with all appurtenances but did not men-
tion contracts with other roads, such con-

tract did not pass as appurtenant to the road.

Compare Tennessee v. Quintard, 80 Fed. 829,

26 C. C. A. 165.

25. Menasha v. Milwaukee, etc., R. Co., 52
Wis. 414, N. W. 396.

26. Smith v. Indianapolis, etc., R. Co.,

Wils. (Ind.) 88; Hukle v. Atchison, etc., R.
Co., 71 Kan. 251, 80 Pac. 603; South Carolina
R. Co. V. Wilmington, etc., R. Co., 7 S. C.

410; Tennessee v. Quintard, 80 Fed. 829, 26
C. C. A. 165.

Illustrations.—Thus where, after a master's
sale of a railroad, but before confirmation
thereof, a third party intervenes asserting a
right to have the railroad in the hands of the
purchaser bound by a traffic agreement made
with the receiver before the sale and the pur-
chaser does not then ask to be relieved from
his bid but submits to a decree confirming
the sale and reserving the rights of the inter-

vener for future determination, this amounts
to an election by the purchaser to take the
property burdened with the contract if the

same shall be upheld by the courts. Ten-
nessee v. Quintard, 80 Fed. 829, 26 C. C. A.

[38]

165. So where a railroad company and a
telegraph company agree to construct a line

of telegraph on the former's road and after-
ward the road is sold under a, foreclosure
to which the telegraph company is not a
party, to a new company having notice of
such agreement and the new company con-
tinues for several years to enjoy performance
by the telegraph company, which expends
large sums on the faith that the agreement
has been adopted, such agreement is binding
on the new company, although it may not
run with the land and although the mortgage
on which the foreclosure was made was prior
to the agreement. Western Union Tel. Co. v.

Atlantic, etc., Tel. Co., 7 Ohio Dec. (Reprint)
163, 284, 1 Cine. L. Bui. 201, 2 Cine. L. Bui.

74. So where a railroad company built on
its right of way a switch for a patron who
paid the cost and took possession under an
agreement that if the railroad company or

its successors desired to have possession of

the switch he should be repaid the cost, and
the property was sold on foreclosure by the
federal court to which the occupant of the
switch was not a party and the receiver in

possession pending foreclosure respected the
occupant's exclusive claim, such occupant
can recover the cost for constructing the
switch from the company taking possession on
foreclosure. Kansas City, North Western,
etc., R. Co. V. Frohwerk, 68 Kan. 292, 74
Pac. 1124. So where an agreement was made
between plaintiff and a receiver of a railroad

whereby under certain conditions plaintiff

was to have a lien on the road, and this agree-

ment was consented to by the representatives

of a purchasing committee appointed by the

road and such committee had notice of this

fact and the conditions were fulfilled and
'plaintiff's lien established, and the road was
bought at foreclosure by the committee for

its principal, purchasers of the road, the

latter were not purchasers for value without
notice, and took the property subject to

plaintiff's lien. Vilas v. Page, 106 N. Y. 439,

13 N. E. 743. But the mere fact that pur-

chasers continued to receive coal under a

contract with the mortgagor company until

notified by the coal company that the con-

tracts would be renewed at the expiration of

a year, of which renewal clause the purchaser

was ignorant, does not constitute an adoption

by the purchasers of such clause. Sloss Iron,

etc., Co. V. South Carolina, etc., R. Co., 85

Fed. 133, 29 C. C. A. 50.

27. Araaden v. Dubuque, etc., R. Co., 13

Iowa 132; Hukle t'. Atchison, etc., R. Co., 71

Kan. 251, 80 Pac. 603.

28. Hukle v. Atchison, etc., R. Co., 71 Kan.
251, 80 Pac. 603; Mason City, etc., R. Co.

V. Union Pac. R. Co., 124 Fed. 409 [affirmed

in 128 Fed. 230, 64 C. C. A. 348].
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one running with the land and which would have passed under a deed of the

road.^° A purchaser is not bovind by an obUgation of a railroad company of a

strictly personal character.™ The decree of foreclosure and sale may expressly

provide that the purchaser may be at Uberty to abandon or disclaim certain

agreements made by the mortgagor company .^^

f. Right of Way and Other Interests in Land. The purchaser also acquires

all right, title, and interest of the mortgagor company in and to the railroad

property covered by the description contained in the mortgage and decree of

sale.^^ Thus a railroad company's interest in the right of way will pass to a pur-

chaser under a foreclosure of a mortgage embracing all of the company's right in

the property,^ as does also all other property, rights, and franchises covered by

29. Lake Erie, etc., E. Co. l. Priest, 131
Ind. 413, 31 N. E. 77; Midland R. Co. v.

Fisher, 12.5 Ind. 19, 24 N. E. 756, 21 Am.
St. Eep. 189, 8 L. E. A. 604; Rome, etc., R.
Co. V. Ontario Southern R. Co., 16 Hun
(N. Y.) 445.

30. Gulf, etc., R. Co. r. Newell, 73 Tex.
334, 11 S. W. 342, 15 Am. St. Rep. 788 (con-

tract to maintain a depot at a certain

place) ; Menasha v. Milwaukee, etc., R. Co.,

52 Wis. 414, 9 K. W. 396.

A contract with a county making a sub-
scription or donation in aid of a railroad in

consideration of its performing certain con-

ditions is merely a personal undertaking and
not ii covenant running with the laud, and
hence is not binding on the purchaser of the

road under foreclosure. People v. Louisville,

etc., R. Co., 120 111. 48, 10 N. E. 657.

31. Chicago, etc., R. Co. c. Towle, 10 Ind.

App. 540, 37 N. E. 358; Farmers' L. & T.

Co. V. Chicago, etc., R. Co., 44 Fed. 653.

32. Western Pennsylvania R. Co. v. John-
ston, 59 Pa. St. 290; Everett r. Galveston,

etc., R. Co., 28 Tex. Civ. App. 528, 67 S. W.
453, holding tliat title to land which was
never occupied by the right of way or road-

bed or used by the company does not pass.

Estate or interest acquired by purchasers
under foreclosures generally see Mortgages,
27 Cyc. 1723 et seg.

A "grant by a municipal corporation oi a
right of way through certain streets of the
municipality, with the right to construct its

railroad thereon and occupy them in its use,

is a franchise which may be mortgaged and
pass to the purchaser at a sale under fore-

closure of the mortgage. New Orleans, etc.,

R. Co. V. Delamore, 114 U. S. 501, 5 S. Ct.

1009, 29 L. ed. 244.

Fee.—Where a tract of land, through which
a railroad right of way runs, has been sold

in a judicial proceeding foreclosing a mort-

gage, in which proceeding no reference is

made to the right of way, and no reservation

of the fee therein is made, the fee passes to

the purchaser. McLemore v. Charleston, etc.,

R. Co., Ill Tenn. 639, 69 S. W. 338. But
the mere fact that the map of a railroad

filed with a mortgage executed by It shows
its tracks laid in a street does not justify

a purchaser at foreclosure in believing that

he acquires title to the fee in the street, the

record title to which is in the abutting

owner, with nothing to show that it had
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ever been divested by condemnation proceed-

ings or by a license authorizing the con-

struction of the road. Syracuse Solar Salt

Co. V. Rome, etc., R. Co., 67 Hun (N. Y.)

153, 22 N. Y. Suppl. 321.

33. Harshbarger i;. Midland R. Co., 131

Ind. 177, 27 N. E. 352, 30 N. E. 1083 (hold-

ing that, where a railroad company's road

is sold on foreclosure, there is no abandon-
ment of the rights acquired by the old com-

pany over the land on which the road-bed is

made, and the purchaser takes possession by
virtue of its purchase as successor to its

rights) ; Columbus, etc., R. Co. v. Braden,

110 Ind. 558, 11 N. E. 357; Barker c. South-

ern R. Co., 137 N. C. 214, 49 S. E. 115 (con-

struing Laws (1854-1855), c. 229, § 11);
Pittsburg, etc., R. Co. r. vBosworth, 46 Ohio

St. 81, 18 N. E. 533, 2 L. R. A. 199 [of-

firming 1 Ohio Cir. Ct. 69, 1 Ohio Cir.

Dec. 42] ; Junction R. Co. r. Ruggles, 7 Ohio

St. 1; Crouch v. Dakota, etc., R. Co., 18 S. D.

540, 101 N. W. 722.

Road on street.— Where a railroad obtains

from a municipal corporation its uncondi-

tional consent to the construction of a rail-

road on one of its streets, a purchaser at

foreclosure sale of all the property, rights,

and franchises of the railroad acquires its

rights to the use of the whole street includ-

ing the part over which no road had been

actually constructed and it can exercise such

right without further consent from the city

(Denison, etc., R. Co. v. St. Louis South

Western R. Co., 96 Tex. 233, 72 S. W. 161

[affirming 30 Tex. Civ. App. 474, 72 S. W.
201]) ; and the fact that the charter of the

purchasing company confers on it power to

occupy the streets of the city in question

for right-of-way purposes, subject to the con-

dition precedent that it obtain the city's con-

sent, does not require it to surrender the

right of way which it has acquired by its

purchase and reacquire the same by the ex-

ercise of its charter powers (Denison, etc.,

R. Co. V. St. Louis South Western R. Co.,

supra )

.

The sale of a railroad under a mortgage
before the damages of the landowner are

paid or secured will not divest the right

of such landowner to recover compensation
for the occupancv of his land from the pur-
chaser of the railroad at the sale under the
mortgage. Western Pennsvlvania R. Co. v.

Johnston, 59 Pa. St. 290.
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the foreclosed mortgage and adapted to the purchaser's use and substantially

described in the deed of conveyance.'* But such purchaser takes no title to land

which had been purchased by the railroad company without power to do so,

although the mortgage covered all its property, franchises, etc.'^ The purchaser

also takes the property subject to easements in the adjoining landowners,'" or in

other railroad companies,'' and subject to any other reservations, conditions, or

restrictions imposed by the instrument under which the mortgagor's title vested.'**

g. Leases. Where a purchaser under foreclosure of the property, rights,

and franchises of a railroad company which had leased a certain line or a part thereof

from another company enters into possession and operates the leased road, such
purchaser is bound by the terms of the lease with the mortgagor company so long

as it remains in possession and use thereof,'" although there has been no formal

assignment of the lease,*" and although the leased line is not included in the prop-

erty purchased, as in such case, if the purchaser enters into possession and operates

it, he must be regarded as an assignee of the lease and liable for the rents which
the original lessee had agreed to pay,*' except in so far as the lease has been modi-
fied by an agreement between the lessor and the lessee.*^ The purchaser, how-
ever, may abandon or disclaim a lease made by the mortgagor company pending
foreclosure proceedings, particularly where the terms of the decree give the

purchaser such right.*'

h. Indebtedness, Securities, Liens, and Mortgages. A purchaser under
foreclosure of the property and franchises of a railroad company is not Uable
merely by reason of its succession, for the debts of the old company not secured

by prior hens,** unless such purchaser expressly or by necessary implication agrees

34. Pere Marquette R. Co. «. Graham, 136
Mich. 444, 99 N. W. 408; Crouch v. Dakota,
etc., R. Co., 18 S. D. 540, 101 N. W. 722;
Jack V. Williams, 106 Fed. 259.

35. Youngman v. Elmira, etc., R. Co., 65
Pa. St. 278.

36. Hunter v. Burlington, etc., E. Co., 84
Iowa 605, 51 N. W. 64.

Habitual use of a pass way under a rail-

road, stipulated for in the oral grant of the

right of way, is sufficient to charge the pur-
chaser of the road with knowledge of the

grantor's rights therein. Swan v. Burling-
ton, etc., R." Co., 72 Iowa 650, 34 N. W. 457.

37. Union Pac. R. Co. v. Mason City, etc.,

R. Co., 199 U. S. 160, 26 S. Ct. 19, 50 L. ed.

134 [affirming 128 Fed. 230, 64 C. C. A.

348]; Joy f. St. Louis, 138 U. S. 1, 11 S. Ct.

243, 34 L. ed. 843 [affirming 29 Fed. 546].

A covenant to permit other railroad com-
panies to use the right of way is binding on
a subsequent purchaser with notice, particu-

larly where such covenant is a link in the

chain of title between the mortgagee and
such purchaser. Joy v. St. Louis, 138 U. S.

1, 11 S. Ct. 243, 34 L. ed. 843 [affirming 29

Fed. 546].
38. New York, etc., R. Co. v. Stanley, 35

N. J. Eq. 283.

39. Louisville, etc., R. Co. v. Illinois Cent.

R. Co., 174 111. 448, 51 N. E. 824 (holding

that where a railroad company mortgaged
Its property and subsequently by lease was
permitted to maintain its tracks across those

of another and the former road was sold un-

der foreclosure and the purchaser conveyed
the property to one who leased it to another,

the terms of the former lease were binding

on the last lessee even after the original

term had expired without a renewal being
made, where such lessee remained in posses-

sion) ; St. Louis, etc., R. Co. v. East St.

Louis, etc., R. Co.. 39 111. App. 354 [affirmed
in 139 111. 401, 28 N. E. 1088]; St. Joseph
Union Depot Co. v. Chicago, etc., R. Co., 89
Fed. 648, 32 C. C. A. 284 {holding that
where a corporation purchasing a railroad
sold on foreclosure continues to use depot
facilities, the right to which was acquired by
the mortgagor by a contract made after the

execution of the mortgage, claiming that it

succeeded to such right by its purchase, it is

bound by the contract of its predecessor for

the payment of rent )

.

Assumpsit.— The purchaser of a railroad
at foreclosure is liable in assumpsit for the
use and occupation of a line of which the
company had a lease. Jacksonville, etc., R.

Co. V. Louisville, etc., R. Co., 150 111. 480,

37 N. E. 924 [affirming 47 111. App.
414].

40. Jacksonville, etc., R. Co. v. Louisville,

etc., R. Co., 150 111. 480, 37 N. E. 924 [af-

firming 47 111. App. 414].
41. Frank v. New York, etc., R. Co., 122

N. Y. 197, 25 N. E. 332 [modifying 7 N. Y.

St. 814].
42. Frank v. New York, etc., R. Co., 122

N. Y. 197, 25 N. E. 332 [modifying 7 N. Y.

St. 814].

43. Farmers' L. & T. Co. v. Chicago, etc.,

R. Co., 44 Fed. 653.

Waiver of right to disclaim see Farmers'

L. & T. Co. V. Chicago, etc., R. Co., 44 Fed.

653.
44. Arkansas.— Kansas City Southern R.

Co. V. King, 74 Ark. 366, 85 S. W. 1131.

Georgia.— Seaboard Air-Line R. Co. v.
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to pay or assume the same/^ or unless the purchaser's liability therefor is pro-

vided for in the decree/" or, as is sometimes the case, such liability is

Knickerbocker Trust Co., 125 Ga. 463, 54
S. E. 138.

Illinois.— Bruflfett v. Great Western E. Co.,
25 111. 353.

Indiana.— Midland K. Co. v. Fisher, 125
Ind. 19, 24 N. E. 756, 21 Am. St. Rep. 189,
8 L. R. A. 604; Lake Erie, etc., R. Co. v.

Griflin, 92 Ind. 487.
Imca.— Brockert v. Iowa Cent. R. Co., 93

Iowa 132, 61 N. W. 405.
Louisiana.— Bell v. Chicago, etc., E. Co.,

34 La. Ann. 785, holding that a purchaser
at foreclosure sale of nfter-acquired property
covered by the mortgage cannot be affected
by a judgment obtained against the prop-
erty after the recording of the mortgage.

Michigan.— Cook v. Detroit, etc., R. Co., 43
Mich. 349, 5 N. W. 390, holding that a rail-

road company does not by purchasing a
railroad on foreclosure and organizing and
filing a statutory declaration in accordance
with Laws ( 1859 ) , § 2373, become responsible
for the prior unsecured debts of the fore-

closed company.
Nebraska.— Lincoln Tp. v. Kansas City,

etc., R. Co., 77 Nebr. 79, 108 N. W. 140.

South Dakota.— Crouch v. Dakota, etc., R.
Co., 18 S. T>. 540, 101 N. W. 722.

Wisconsin.— Gilman v. Sheboygan, etc., R.
Co., 37 Wis. 317; Smith v. Chicago, etc., R.
Co., 18 Wis. 17.

United States.— MoKittrick v. Arkansas
Cent. R. Co., 152 U. S. 473, 14 S. Ct. 661, 38
L. ed. 518.

See 41 Cent. Dig. tit. "Railroads," § 651.

In North Carolina the corporate property
of a North Carolina railroad company cov-

ered by a legally authorized mortgage of all

its franchises and property does not continue
liable for the debts of such company, ac-

cruing after sale on foreclosure proceedings

to a non-resident railroad company author-
ized by its charter to make the purchase,

because of the failure of the latter to exer-

cise the privilege conferred by Code, §§ 697,

698, 1936, 2005, of organizing a domestic cor-

poration to operate the purchased property.

Julian V. Central Trust Co., 193 U. S. 93, 24
S. Ct. 399, 48 L. ed. 629 [affirming 115 Fed.

956, 53 0. C. A. 438].

45. Illinois.— Bruffett v. Great Western
R. Co., 25 111. 353.

Indiana.— Lake Erie, etc., R. Co. v. GriflBn,

92 Ind. 487.

New York.—Taylor v. Atlantic, etc., R. Co.,

57 How. Pr. 26.

Texas.— Missouri, etc., R. Co. v. Lacy, 13

Tex. Civ. App. 391, 35 S. W. 505. See Hous-

ton, etc., R. Co. V. Keller, 8 Tex. Civ. App.

537, 28 S. W. 724.

Wisconsin.— Pfeifer v. Sheboygan, etc., R.

Co., 18 Wis. 155, 86 Am. Dec. 751.

See 41 Cent. Dig. tit. "Railroads," § 651.

46. Arkansas.— Kansas City Southern R.

Co. V. King, 74 Ark. 366, 85 S. W. 1131.

Illinois.— Brown v. Wabash R. Co., 96 111.

297; Wabash R. Co. v. Stewart, 41 111. App.

640.
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Indian Territory.—^Atchison, etc., R. Co. v.

Young, 3 Indian Tetr. 60, 53 S. W. 481.

Kansas.— Hukle v. Atchison, etc., E. Co.,

71 Kan. 231, 80 Pac. 603; Atchison, etc., R.
Co. V. Cunningham, 69 Kan. 722, 54 Pac.

1055.
United States.—^Anderson v. Condict, 93

Fed. 349, 35 C. C. A. 335, 94 Fed. 716, 36
C. C. A. 737 (holding that where a decree

for the sale of railroad property in a fore-

closure suit contains an independent and un-

conditional provision that the sale shall be

subject to all current liabilities of the re-

ceiver, the purchaser takes the property sub-

ject to such conditions without regard to the

question of priority between such liabilities

and the liens under which the sale is made)

;

Farmers' L. & T. Co. v. Central R. Co., 7 Fed.

537, 2 McCrary 181. See Central Trust Co.

V. Wabash, etc., R. Co., 30 Fed. 332.

See 41 Cent. Dig. tit. "Railroads," § 651.

Conditions precedent.— A purchaser under
an order of court in a receivership can only

be held liable for claims against the re-

ceiver according to the terms of such
order; and where a railroad in the hands
of a receiver acting under the direction of

the federal court is ordered to be sold and
possession delivered to the purchaser subject

to the payment of any claims against the re-

ceiver which should be established within a.

specified time, the purchaser will not he

liable by virtue of such order alone to one

who fails to have his claim so ascertained

and allowed. Houston, etc., JEl. Co. v. Craw-
ford, 88 Tex. 277, 31 S. W. 176, 53 Am. St.

Rep. 752, 28 L. R. A. 761.

Burden of proof.— The burden of proving

that obligations incurred by the receiver of

a railroad were named in the order directing

the sale is on the party seeking to recover

them against the purchaser. Atchison, etc.,

R. Co. V. Young, 3 Indian Terr. 60, 53 S. W.
481.
Power of court.— It is a proper exercise of

the chancery power of a court to surrender
the property to the purchaser, retaining juris-

diction of the original case, and retaining
the authority to enforce the payment of the

debts and liabilities incurred by the court's

receiver in the operation of the road (Farm-
ers' L. & T. Co. V. Central R. Co., 17 Fed.

758, 5 McCrary 521 ) ; and after the dis-

charge of a, railroad receiver appointed by
the court and a delivery of the road to the
purchaser at a foreclosure sale ordered by
such court, the said court has power to ad-

judicate a claim against the receiver and to

enforce its payment against the purchaser of

the road according to the state law (Houston,
etc., R. Co. V. Crawford, 88 Tex. 277, 31

S. W. 176, 53 Am. St. Rep. 752, 28 L. R. A.
761).
The mere fact that purchasers knew that

certain judgments had been decreed to be
first liens on the property does not render
the company organized by such purchasers
to operate the road liable for the amount
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created by statute; *' or unless it affirmatively appears that the circumstances
attending the creation of the new corporation and its succession to the prop-
erty and franchises of the mortgagor company are such as to warrant a find-

ing that it is in reality a continuation of the old company.** The purchaser,

however, takes his title subject to all prior vahd hens and encumbrances of

which he had or ought to have had notice, and which are not cut off by the
foreclosure proceedings,*" such as a vendor's hen for the unpaid purchase-
money,^" or a lien in favor of the state for pubUc aid granted; " particularly where
the decree of foreclosure and sale so provides. ^^ Where a decree requires the
purchasers to pay all valid claims outstanding against the receiver growing out
of the operation of the road by him, such payments are a part of the purchase-
price for which the purchasers receive full equivalent in the property conveyed,
and they are not entitled to be subrogated to the rights of the holders of claims

against the: receiver so paid, as creditors of the mortgagor company.^^ And as

a general rule the doctrine of caveat emptor as applied to judicial sales operates
not only to deprive the purchaser of a railroad sold under foreclosure of any

of the judgments. Houston, etc., R. Co. v.

Keller, 8 Tex. Civ. App. 537, 28 S. W. 724.
47. See Atchison, etc., R. Co. v. Young, 3

Indian Terr. 60, 53 S. W. 481; Hukle v. At-
chison, etc., B,. Co., 71 Kan. 251, 80 Pac. fi03.

The terms " servant " and " employee " as
used in a statute providing that in a fore-

closure sale of a railroad the court granting
the foreclosure decree shall provide in such
decree or otherwise that the purchaser shall
" fully pay all sums due and owing by such
foreclosed railroad company to any servant
or employe of such company" do not in-

clude a secretary of such railroad company.
Wells V. Southern Minnesota R. Co., 1 Fed.
270, 1 McCrary 18.

Kirhy Dig. St. Ark. § 6587, providing that
where a corporation or individual purchases
any railroad, the purchaser shall hold the
same subject to all debts and obligations

of the vendor, does not appl/ to a pur-
chaser of a railroad at a foreclosure sale

by a court commissioner, but such purchaser
takes the property free from the debts and
liabilities of the mortgagor, except such as

are prior liens. Kansas City Southern R.
Co. V. King, 74 Ark. 366, 85 S. W. 1131.

48. Pfeifer v. Sheboygan, etc., R. Co., 18

Wis. 155, 86 Am. Dec. 751 ; Smith v. Chicago,
etc., R. Co., 18 Wis. 17.

49. Kansas City Southern R. Co. v. King,
74 Ark. 366, 85 S. W. 1131; Thompson v.

HoUingsworth, 21 Ind. 475; San Antonio,
etc., R. Co. V. Bowles, 88 Tex. 034, 32 S. W.
880; Rio Erande, etc., E. Co. v. Ortiz, 75

Tex. 602, 12 S. W. 1129; Compton v. Jesup,

167 U. S. 1, 17 S. Ct. 795, 42 L. ed. 55;

Atchison, etc., E. Co. v. Osborn, 148 Fed.

606, 78 C. C. A. 378. And see infra, VIII, B,

14, i.

Judgments establishing statutory liens

against the property may be enforced against

the railroad in the hands of a purchaser un-

der foreclosure, although the receiver of the

road was not a party to the suit in which
the judgment was entered, and the judgment
creditor's petition to intervene in the fore-

closure was dismissed without prejudice.

Blair v. Walker, 26 Fed. 73.

50. Florida v. Anderson, 91 U. S. 667, 23

L. ed. 290. See Houston First Nat. Bank v.

Ewing, 103 Fed. 168, 43 C. C. A. 150.

51. See Doggett v. Florida R. Co., 99 U. S.

72, 25 L. ed. 301; Florida v. Anderson, 91
U. S. 667, 23 L. ed. 290.

52. Central Indiana R. Co. v. Grantham,
143 Fed. 43, 52, 74 C. C. A. 197, 206; Grand
Trunk R. Co. v. Central Vermont R. Co., 105
Fed. 411; Mercantile Trust Co. v. St. Louis,
etc., R. Co., 99 Fed. 485; Central Trust Co.
V. Georgia Pac. R. Co., 87 Fed. 288, 30
C. C. A. 648 (holding that under a foreclosure
decree making it a condition of the sale that
the purchaser, as part of the consideration,
shall satisfy all claims which shall be ad-
judged by the court to be prior in lien to
the mortgage, one who is adjudged to have
such prior lien is entitled to payment regard-
less of its limits or extent on the railroad
property, and it is immaterial whether it

covers any tpeciflc structures or any other
integral part of the road) ; Continental Trust
Co. V. American Surety Co., 80 Fed. 180, 25
C. C. A. 364.

Interest.— Where coupons from railroad
bonds not bearing interest by their terms
were not presented for payment at the desig-

nated place where the money was deposited
to meet them and' the residue of the fund
subsequently passed to a purchaser at a fore-

closure sale, the holder is not entitled to
recover interest from such purchaser. Grand
Trunk R. Co. v. Central Vermont R. Co., 105
Fed. 411.

Rights of assignee.— A railroad company
taking an assignment acquired by a purchas-
ing committee at a foreclosure sale under a
decree providing for payment into court of

additional sums if necessary to meet the
claims adjudged to be superior liens cannot
set up as against claims of this character
a title acquired subsequent to the foreclosure

sale by purchasing the road at a judicial sale

made by another court to enforce a lien

claimed to be superior to the mortgage and
to the claim in controversy. Baltimore Trust,

etc., Co. V. Hofstetter, 85 Fed. 75, 29 C. C. A.
35.

53. Morgan's Louisiana, etc., R., etc., Co. v.

Moran, 91 Fed. 22, 33 C. C. A. 313.

[VIII, B, 14, h]
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recourse against the proceeds of the property on account of existing encumbrances
or tax hens on the property, but also of any claim to reimbursement for such hens

from a fund in court or in the hands of a receiver, derived from the earnings of

the property during the receivership, unless the decree or order of sale, or special

equitable considerations, give him a right to such reimbursement.^
i. Interveners and Other Claimants. The purchaser is chargeable with

notice that a particular lien wiU or may be claimed where the claimant has

intervened in the foreclosure proceedings and obtained leave to proceed in another

court to estabhsh his hen; ^^ but such purchaser is not bound to look beyond
what appears on the face of the record and anticipate a future claim for a lien,^*

and if the claimant fails to bring his claim to the notice of the court he is without

remedy after decree and distribution," unless his claim is one which by the decree

is imposed upon and subject to which the purchasers acquire title to the prop-

erty.*' But a claimant cannot by intervention in the foreclosure proceeding

seek to impeach the vahdity of the decree and sale, as this can only be done by
an original suit.*' Where the purchaser has paid his bid in full according to the

decree and the sale is confirmed, he cannot be compelled to further pay a claim

which is adjudicated against the receiver after the confirmation of sale." As
against an unforeclosed hen, the purchaser may intervene in a suit to enforce

such lien and assert the equities and rights to which he succeeds by virtue of his

purchase, and if they are such that a sale under such hen will not convey a good
title, but merely cloud the title of the intervener, the sale should not be ordered."'

j. Vacation or Invalidity of Sale. Where the purchasers at a foreclosure

sale of a railroad become such through an arrangement which is a fraud on the

creditors, such purchasers are liable as trustees for the full value of the road,'^

and are chargeable with interest on the claims of the complaining creditors from
the date of the sale to that of the final decree in the suit to set aside the sale."'''

But although the purchaser was one in bad faith and the sale is set aside, such
purchaser may be entitled to compensation for reconstructing and repairiug the

road and putting it in working order, where it was in a state of complete dilapi-

dation and ruin when bought."* Where a purchaser fails to make good his bid, not
for want of funds but because he thinks the price too high, he cannot be excused
on a resale of the property for a less price from maldng good the difference if the
unsecured creditors will be benefited thereby."*

k. Actions or Proceedings By or Against Purchaser. The rules applicable

in civil cases generally ordinarily apply in actions or proceedings by or against

a purchaser at a foreclosure sale of railroad property, on questions of pleading,""

54. Terre Haute, etc., R. Co. i. Harrison, The rule of compensation in such a case

96 Fed. 907, 37 C. C. A. 615. is to allow credit to the possessors for the
55. Loomis v. Davenport, 17 Fed. 301, 3 value of the materials of such improvements

McCrary 489. as are yet in existence and the cost of the

56. Hale v. Burlington, etc., R. Co., 13 Fed. labor bestowed thereon not to exceed their

203, 2 McCrary 558. value when delivered up, but not for the im-
57. Anderson r. Condict, 93 Fed. 349, 35 provements which were consumed in the use;

C. C. A. 335, 94 Fed. 716, 36 C. C. A. 437. and interest on the outlay of the possessors
58. Anderson c. Condict, 93 Fed. 349, 35 will also be allowed to an amount not ex-

C. C. A. 335, 94 Fed. 716, 36 C. C. A. 437. ceeding the net earnings or fruits received

59. State Trust Co. v. Kansas City, etc., from the improvements; but such possessors

R. Co., 120 Fed. 398. will be accountable ior all the fruits re-

60. Chicago, etc., R. Co. «. McCammon, 61 ceived by them from the property and will

Fed. 772, 10 C. C. A. 50. have a lien on it for any balance found to

61. Connor v. Tennessee Cent. R. Co., 109 be due them on such an accounting. Jackson
Fed. 931, 48 C. C. A. 730, 54 L. R. A. 687. r. Ludeling, 99 U. S. 513, 25 L. ed. 460.

62. Drury v. Milwaukee, etc., R. Co., 7 65. Central Trust Co. r. Cincinnati, etc.,

Wall. (U. S.) 299, 19 L. ed. 40. R. Co., 58 Fed. 500.

63. Drury r. Milwaukee, etc., R. Co., 7 66. See Milwaukee, etc., R. Co. v. Mil-

Wall. (U. S.) 299, 19 L. ed. 40. waukee, etc., R. Co., 20 Wis. 174, 88 Am.
64. Jackson f. Ludeling, 99 U. S. 513, 25 Dec. 740, holding that where a complaint to

L. ed. 460. enforce rights of action obtained under a
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parties," issues, proof, and variance, °* and evidence."" A purchaser or his assignee
may have a writ of assistance to recover possession of the road, or a portion thereof,
which is unlawfully withheld; ™ or he may maintain ejectment for the mortgaged
premises before condition broken unless there is a stipulation to the contrary."
Where the property of a railroad company is acquired by another railroad com-
pany after foreclosure proceedings which are void as against a holder of bonds
guaranteed by the mortgagor company, such bondholder is not entitled to sue
the purchasing company in equity and apply the assets so transferred to the
payment of his bonds until he has exhausted his legal remedies against the
mortgagor.'^

15. Purchasing Bondholders or Other Creditors — a. In General. Where the
bonded indebtedness of a railroad company equals or exceeds the value of the
road, it is lawful for the stock-holders, bondholders, and other creditors of such
road, or a number of them, to enter into an arrangement by which the property
shall be sold under foreclosure and purchased by trustees or a committee for

chattel mortgage sale does not aver specifi-

cally that such ehoses in action were sold on
foreclosure of the mortgage, or that the
price bid for the property was in any way
dependent upon the existence of the rights of

action mortgaged, it does not show that the
plaintiff has a right to maintain the action.

Joinder.— Where a holder of bonds guaran-
teed by a railroad company deposits them
with a trust company for specific uses, and
thereafter such company wrongfully refuses

to deliver the bonds on demand, the owner
cannot join an action to recover them
with a suit against another corporation,
which has acquired the assets of the guar-
antor company under void foreclosure pro-
ceedings to apply such assets in payment of

the bonds, such company being in no way
responsible for the trust company's with-
holding of the bonds. Sawyer v. Atchison,
etc., R. Co., 129 Fed. 100, 63 C. C. A. 602
[affirming 119 Fed. 252].
67. Boyle v. Farmers' L. & T. Co., 101

Fed. 184, 41 C. C. A. 291 (holding that the
purchaser of railroad property at a fore-

closure sale who acts in making the purchase
for other parties to whom he at once trans-

fers the title cannot thereafter maintain a
petition to require the receiver of the prop-
erty during the foreclosure proceedings to
pay taxes assessed thereon during the re-

ceivership) ; Thompson v. Northern Pae. R.
Co., 93 Fed. 384, 35 C. C. A. 357 (holding

that under a decree which requires the pur-

chaser of the property, as a part of the con-

sideration therefor, to pay all valid demands
against the receivers growing out of their

operation of the road and reserves the right

of the court to enforce such claims against

the property, the purchaser is a proper party

defendant to an action on such a claim, being

entitled to defend, and in an action com-

menced after the property has been conveyed

to him and the receivers have been discharged

he may properly be made sole defendant )

.

68. See the cases cited infra, this note.

On an issue as to whether the title to roll-

ing stock passed to purchasers under a fore-

closure sale of the property of a railroad

which had possession thereof as a bailee, the

bailor may show that his title to the rolling

stock has been recognized by the president of

the railroad company claiming it under the
sale, and that such company in its sworn
report to the secretary of the interior stated
that the rolling stock belonged to one under
whom the bailor claimed. Collins v. Belle-
fonte Cent. R. Co., 171 Pa. St. 243, 33 Atl.
331. And on such issue the bailor may in-

troduce evidence that his claim to the prop-
erty was made known to all bidders at the
sale. Collins v. Bellefonte Cent. R. Co.,

supra.
69. Kansas City Southern R. Co. v. King,

74 Ark. 366, 85 S. W. 1131, holding that, in

a suit against a purchaser to enforce a lia-

bility incurred by the railroad company prior

to the purchase, there can be no recovery on
account of provisions in the foreclosure decree
subjecting the purchaser to the liabilities in-

curred by the railroad company where the de-

cree is not introduced in evidence and there
is nothing in the case to show that it con-

tained such provisions.

Burden of proof.— On a general foreclosure
sale of the property of a railroad company,
the burden is on the one alleging that cer-

tain land belonging to it did not pass to

the purchasers to show this fact. Kevals v.

Florida Cent., etc., E. Co., 66 Fed. 224, 13
C. C. A. 410.

70. Farmers' L. & T. Co. v. Chicago, etc.,

R. Co., 44 Fed. 653. See, generally, Moet-
GAGEa, 27 Cyc. 1740.
The validity of a lease given by a receiver

pendente lite should not be determined on a
motion for a writ of assistance to obtain
possession. Farmers' L. & T. Co. v. Staten
Island Belt Line R. Co., 6 N. Y. App. Div.

148, 39 N. Y. Suppl. 996.

71. Youngman v. Elmira, etc., R. Co., 65
Pa. St. 278, holding that where a railroad
mortgage covering all the real property,

franchises, etc., of a railroad company is

foreclosed and the mortgaged property is sold

and conveyed by the trustee in the mortgage
to the purchaser, he and his assignees stand
in the same shoes as the mortgagees and are

entitled to maintain such action.

72. Sawyer v. Atchison, etc., R. Co., 129

Fed. 100, 63 C. C. A. 002 [affirming 119 Fed.

252].

[VIII, B, 15, a]
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their benefit and a new company organized to receive the property," unless such-

arrangement is made in fraud of other creditors.'* Such an agreement may be
made between the creditors and bondholders without the concurrence of the stock-

holders,'^ or between bondholders and stock-holders,'" or between the bondholders

themselves." Provisions for a reorganization scheme by the bondholders on
foreclosure may be made in the mortgage securing the bonds."

b. Rights, Powers, and Proceedings of Committees. The rights, powers,

and habihties of a reorganization committee are usually governed by the agreement

under which they are appointed and act." Ordinarily they are given a large

73. Cushman v. Bonfield, 139 111. 219, 28
N. E. 937 lafflrming 36 111. App. 436];
Kitchen i". St. Louis, etc., R. Co., 69 Mo. 224

;

Taylor v. Atlantic, etc., R. Co., 57 How. Pr.
(N. Y.) 26; Parmera' L. & T. Co. v. Louis-
ville, etc., R. Co., 103 Fed. 110; Memphis,
etc., R. Co. V. Dow, 19 Fed. 388; Hancock v.

Toledo, etc., R. Co., 9 Fed. 738, 11 Bias. 148.
A decree foreclosing mortgages cannot be

impeached because of a prior agreement be-
tween the committee of bondholders and offi-

cera and directors of the company to form
a reorganized company and purchase the
property at the sale, and thereby relieve it

from the unsecured debts of the company,
even though it is part of such agreement
that the atoclc-holders of the old company
may obtain stock in the new on payment of

a small difference, where the mortgages are
due because of default in the payment of iu-

tereat and the company is in fact inaolvent,

and it does not appear that tlie trustees

who brought the suit are parties to or had
knowledge of the agreement, or that the de-

fault which matured the mortgages was due
to such agreement. Farmers' L. & T. Co. v.

Louisville, etc., R. Co., 103 Fed. 110.

Illustrations.—A plan of reorganization

made by railroad bondliolders for the pur-
pose of purchasing the property at fore-

closure sale, and by which stock-holdera in

the old company are permitted to convert
their stock into stock in the new company
on payment of a stipulated difference is not
for that reason fraudulent and void as to

general creditors of the old company, where
it does not appear that any of the stock-

holders, as such, are parties to the plan;

that it caused or in any manner affected

tlie foreclosure proceedings, or deprived the

general creditors of any rights, so that what-
ever rights, if any, are secured to the stock-

holders are at the expense of the bondholders,

and not of the unsecured creditors. Farm-
ers' L. & T. Co. V. Louisville, etc., R. Co., 103

Fed. 110. So a proposed reorganization to

be effected in connection with the foreclosure

sale under certain mortgages by which the

bonded indebtedness is refunded on longer

time and at reduced interest, and which al-

lowa each stock-holder to retain his stock

on the payment of his pro rata ahare of the
floating debt, is not a fraud on the stock-

holders and will not be enjoined at the suit

of some of them who do not suggest any
other method by which the financial em-
barrassment of the company can be met.

Carey v. Houston, etc., R. Co., 45 Fed. 438.

A valid agreement may be made between a
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railroad company and mortgagees in trust

of its road and the bondholders, that after

a sale under the mortgage the company
shall be so reorganized that the stock-hold-

ers and unsecurfii creditors of the old com-
pany shall become stock-holders in the new;
and such agreement will modify to that

extent the effect of the mortgage sale. Smith
V. Chicago, etc., R. Co., 18 Wis. 17.

That the parties comprising the purchasers
are the same as those comprising the new
corporation is no bar to their dealing with
each other, as all that the law requires

in such cases is that the transaction should
be free from fraud and executed in good faith.

Thayer v. Wathen, 17 Tex. Civ. App. 382, 44
S. W. 906.

74. Kitchen v. St. Louis, etc., R. Co., 69

Mo. 224; Louisville Trust Co. v. Louisville,

etc., R. Co., 174 U. S. 674, 19 S. Ct. 827, 43

L. ed. 1130 [.reversing 84 Fed. 539, 28 C. C. A.

202], holding that a reorganization agree-

ment with the intention of excluding from
any Interest in the property all unsecured
creditors is not permissible, and that the

confirmation of a sale under such agreement
should be refused until the interests of un-

secured creditors have been preserved.

75. Taylor v. Atlantic, etc., R. Co., 57

How. Pr. (N. Y.) 26.

76. Louisville Trust Co. v. Louisville, etc.,

R. Co., 174 U. S. 674, 19 S. Ct. 827, 43 L. ed.

1130 [reversing 84 Fed. 539, 28 C. C. A. 202].

77. Moss V. Geddes, 28 Miac. (N. Y.) 291,

59 N. Y. Suppl. 867.

Bondholders do not occupy a fiduciary rela-

tion to each other as a result of their com-

mon interest in the mortgage property, and
in ease of the insolvency of the company any
number of such bondholders may legitimately

combine together for their mutual protec-

tion and may purchase the property at a
sale under the mortgage in their own in-

terest without becoming liable to account
therefor to other bondholders where they are

guilty of no fraud or unfair dealing. Moss
V. Geddes, 28 Misc. (N. Y.) 291, 59 N. Y.

Suppl. 867.

78. See Child v. New York, etc., E. Co.,

129 Mass. 170.

79. Industrial, etc., Trust r. Tod, 52 N. Y.

App. Div. 195. 64 N. Y. Suppl. 1093 [reversed

on other grounds in 170 N. Y. 233, 63 N. E.

285]; Van Siclen v. Bartol, 95 Fed. 793.

Loans.— An agreement binding a committee
to purchase the mortgaged property and form
a new corporation, the committee to use the

bonds so far as necessary for purpoaes of

the purchaae; the bondholders to deposit
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discretion in carrying out the reorganization plan,™ and may be expressly exempted
from personal liability for their acts except in cases of wilful malfeasance or gross

negligence.*'- The purchasing trustee or committee under such an arrangement
becomes a trustee for all the beneficiaries, or at least for such as are parties to

the agreement,*^ and as such is accountable to them for the property or its pro-

ceeds,*^ and for their acts in carrying out the scheme.*^ If the committee acts in

good faith they are entitled to reimbursement for expenses incurred or advances
made by them personally or upon their credit in the execution of their trust, *^

and it is not necessary before bringing an action for an accounting that they turn

over to the beneficiaries new securities received under the reorganization scheme; *°

nor can they be held liable for the failure of the plan of reorganization, which
proved impracticable, if they acted in good faith and with reasonable diUgence.*'

the bonds with a specified trust company,
to be delivered to the committee on request,

does not restrict the committee to such trust
company as the source of the loan. Coppell
17. Hollins, 91 Hun (N. Y.) 570, 36 N. Y.
Suppl. 500 \_affwmeA in 159 N. Y. 551, 54
N. E. 1089].

80. Van Siclen v. Bartol, 95 Fed. 793.

Power of the reorganization committee to

construe the agreement is authorized by a
provision in such agreement, making such
construction final, and can be exercised by
such committee only when it acts in good
faith. Industrial, etc., Trust v. Tod, 52
N. Y. App. Div. 195, 64 N. Y. Suppl. 293
[reversed on other grounds in 170 N. Y. 233,

63 N. E. 285].
The committee may issue only a portion

of the authorized stock, leaving the balance

unissued, instead of issuing the whole. White
V. Wood, 129 N. Y. 527, 29 N. E. 835 [revers-

ing 13 N. Y. Suppl. 631].

. 81. Industrial, etc.. Trust v. Tod, 170 N. Y.

233, 63 N'. E. 285 [reversing 52 N. Y. App.
Div. 195, 64 N. Y. Suppl. 1093] ; Van Siclen

V. Bartol, 95 Fed. 793.

82. Cushman v. Bonfield, 139 111. 210, 28

N. E. 937 [affirming 36 111. App. 436].

83. Cushman v. Bonfield, 139 111. 219, 28

N. E. 937 [affirming 36 111. App. 436].

Remedies.—Where mortgaged railroad prop-

erty i.9 purchased by the trustee at fore-

closure sale, under a provision in the decree

allowing such purchase, and providing that

on payment by any bondholder of l-is propor-

tionate share' of the moneys pai."- by the

trustee as expenses of the action, and other

moneys directed by the decree to be paid

in cash, the purchase should inure to the

benefit of any such bondholders; and where

the trustee afterward sells the property to

a new corporation without the knowledge of

such bondholder, and refuses to account to

him for his share of the proceeds, such bond-

holder's remedy is not limited to interven-

tion in the foreclosure suit, but he can sue

the trustee for an accounting. Zebley v.

Farmers' L. & T. Co., 139 N. Y. 461, 34

N. E. 1067 [reversing 63 Hun 541, 18 N. Y.

Suppl. 526]. And the payment or tender of

such proportionate share by the bondholder

is not necessary as a condition precedent to

his right to such an accounting. Zebley v.

Farmers' L. & T. Co., supra. The new cor-

poration to which the trustee transferred the

trust party is not a necessary party to the

action by the bondholder for an accounting,

where its title under the sale is not ques-

tioned and no relief is asked against it nor

any facts stated which would warrant any
relief. Zebley v. Farmers' L. & T. Co., supra.

84. Indiana, etc., R. Co. v. Swannell, 157

111. 616, 41 N. E. 989, 30 L. R. A. 290

[affirming 54 111. App. 260] ; Industrial, etc..

Trust V. Tod, 52 N. Y. App. Div. Ifl5, 64

N. Y. Suppl. 1093 [reversed on other grounds
in 170 N. Y. 233, 63 N. E. 285].
Where a reorganization' committee uses

bonds of the road deposited with it lo pur-

chase the property at foreclosure, without
having first prepared a plan of reorganiza-

tion, as required by the reorganization agree-

ment, and then presents the bonds to the

commissioner appointed to effect the sale,

who stamps on them an indorsement of a
part payment resulting by virtue of such
purchase, and the committee then sells the

property over the bondholders' protest to a
new corporation, such lommittee is guilty of

a breach of contract, and not a conversion.

Industrial, etc., Trust v. Tod, 170 N. Y. 233,

63 N. E. 285 [reversing 52 N. Y. App. Div.

195, 64 N. Y. App. Div. 1093].
85. Coppell V. Hollins, 91 Hun (N. Y.)

570, 36 N. Y. Suppl. 500 [affirmed in 159

N. Y. 551, 54 N. E. 1089].
That one of the committee did not act in

most of the transactions is immaterial, where
the bondholders knew that he would not act

in concert with the other members of the
committee, and where ho had by consent of

all parties agreed to abide by the action of

the counsel for the committee. Coppell v.

Hollins, 91 Hun (N. Y.) 570, 36 N. Y.
Suppl. 500 [affirmed in 159 N. Y. 551, 54

N. 3. 1089].
Bondholders cannot be charged with the ex-

penses incurred by the committee on a for-

mer attempt to reorganize the company, to

which they had not assented. Van Siclen v.

Bartol, 95 Fed. 793.

86. Coppel V. Hollins, 91 Hun (N. Y.) 570,

36 N. Y. Suppl. 500 [affirmed in 159 N. Y.

551, 54 N. E. 1089].

87. Van Siclen v. Bartol, 95 Fed. 793, hold-

ing that a failure to fully set out in a cir-

cular to the bondholders the reasons for the

abandonment of the plan and the adoption

[VIII, B, 15, b]
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Parties to the agreement cannot object to acts of the committee which are not
injurious to their interests.'* The terms of the reorganization plan can only be
changed by concerted action of the committee or a majority of it in the exercise

of its power and for the benefit of the company and not for its own benefit."

Where, under the terms of the reorganization plan, the reorganization committee
and their successors have the power to vote on a certain per cent of the stock

to be issued, the fact that such committee has disposed of stock belonging to

them individually does not affect their authority as members of the committee
to act as directors and to hold and vote upon the trust stock. °°

e. Rights of Bondholders, Stock-Holders, and Creditors. ^\fter a sale and
reorganization under such a scheme, the rights and Uabilities of bondholders,

stock-holders, and creditors to come into such arrangement are governed by the

terms of the agreement."^ Any bondholder, stock-holder, or other creditor,

who by the terms of the agreement is offered the privilege of coming in has a

right to be admitted and participate in the benefits of the reorganization,'^ pro-

vided he applies to come in within a reasonable time or within the time fixed

by the agreement, °^ and comphes or offers to comply with other terms or condi-

tions prescribed by the agreement; °* and in some jurisdictions this is expressly

provided by statute. "^ If this right is denied, such person may maintain an

action to recover the damages sustained by reason of such refusal, '° or for a specific

enforcement of the agreement. °' But where the parties come into the arrange-

of another does not render the committee
liable, where plaintiff, a bondholder, made
no inquiry for further information, and by
his own negligence failed to respond in time
to share in the benefits of the plan as finally

carried out.

88. Walker r. Montelair, etc., E. Co., 30
N. J. Eq. 525.

89. Hoopes r. Corbin, 1 >f. Y. St. 212.
90. Haines v. Kinderhook, etc., R. Co., 33

N. Y. App. Div. 154, 53 N. Y. Suppl. 3CS
[affirmina 23 Misc. 605, 52 N. Y. Suppl.
1061].

91. Child V. New York, etc., R. Co., 129
ilass. 170 (holding that the holders of cer-

tain interest warrants were not entitled to

demand stock of the new company in ex-

change for them) ; Thayer v. Wathen, 17

Tex. Civ. App. 382, 44 S." W. 906 ; Lyman r.

Kansas City, etc., E. Co., 101 Fed. 636;
^Mackintosh ' r. Flint, etc., R. Co., 34 Fed.
582.

92. Walker r. Whelen, 4 Phila. (Pa.) 389.

An agreement for the benefit of bondhold-
ers of a certain class entitles all the bond-
holders of such class to participate in the

benefit of the arrangement, and is not con-

fined to persons who had signed the power
of attorney given to the agent or committee
who made the purchase. Walker r. Whelen,

4 Phila. (Pa.) 389; Sage f. Iowa Cent. E.

Co., 99 U. S. 334, 25 L. ed. 394.

93. Dow v. Iowa Cent. E. Co., 144 N. Y.

426, 39 N. E. 398 [affirming 70 Hun 186, 24

N. Y. Suppl. 292] ; Thornton v. Wabash R.

Co., 81 N. Y. 462: Duncan v. Mobile, etc., R.

Co., 8 Fed. Cas. No. 4,139, 3 Woods 597,

holding that bondholders not subscribing to

the reorganization plan were entitled to par-

ticipate in the purchase or reorganization on

an equal footing with the others provided

they shoxild come in by a day named.
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94. Carpenter v. Catlin, 44 Barb. (N. Y.)

75, 29 How. Pr. 423; Miller v. Dodge, :iS

Misc. (N. Y.) 640, 59 X. Y. Suppl. 1070;

Landis v. Western Pennsylvania E. Co., 133

Pa. St. 579, 19 Atl. 556.

95. See Pierce i: Ayer, 88 Me. 100, 33 Atl.

777; Somerset E. Co. v. Pierce, 88 Me. 86,

33 Atl. 772.

Under Ky. St. § 771, providing that upon
judicial sale of any railroad the purchaser

shall pay in cash, except that if the property

be purchased by the holders of securities

issued by the company the purchaser shall

be required to pay only such amount as the

court may deem sufficient to insure com-
pliance with the bid, and the purchaser shall

therefore be entitled to pay the bid by pay-

ment of money or surrender of securities In

proportion as such securities shall be entitled

to receive the purchase-money, and that all

holders of the same cla?s of securities shall

be entitled to have equal rights with such
purchaser, all holders of railroad bonds are

entitled to membership in a pool organized
among the bondholders to purchase the prop-

erty at foreclosure sale. Eeed v. Schmidt,
115 Kv. 67, 72 S. W. 367, 24 Ky. L. Rep.

1889, 61 L. E. A. 270.

96. Eeed v. Schmidt. 115 Kv. 67, 72 S. W.
367, 24 Ky. L. Eep. 1889, 61" L. E. A. 270,

holding that where the holders of railroad

mortgage bonds are improperly excluded from
a pool organized by bondholders to purchase
the property at foreclosure sale, they are en-

titled, after the property has been sold by
the pool to third parties, to an accounting
and to their proportionate share of the pro-

ceeds of the transaction.
97. Hitchcock v. New Jersey Midland R.

Co., 33 N. J. Eq. 86 [affirmed in 34 N. J.

Eq. 278]. See Dester v. "Bioss, 85 Mich. 370,

48 N. W. 530.



RAILROADS [33 Cye.J 603

ment, in the absence of fraud or concealment, they are bound thereby,"* and
must either withdraw or accept the plan as a whole,"' and are not entitled to a
rescission of the reorganization agreement after it has been executed by the pur-
chase of the property, the cancellation of the old mortgage, and the. payment
of a large part of the assumed indebtedness.^ Ordinarily all the bondholders
who were parties to such reorganization scheme are, in equity, the owners of the
property so purchased by their trustee, as tenants in common, and are entitled

to relief in a suit by one of them, for himself and others similarly situated, their

community of right and interest making it admissible in such case for all the other

beneficiaries to come into such suit by intervening petitions.^ A purchase under
a reorganization agreement does not divest the property of the original trust,

but the purchaser will hold the same in trust for the parties secured by the mort-
gage or trust deed,^ and the property may be followed by the bondholders into

the hands of a purchaser from the trustee with knowledge of the trust; * and the
failure of the scheme under which the purchase was made will not divest or extin-

guish the trust,^ nor will the failure of some of the cestuis que trustent to perform their

undertakings with the purchaser have any effect upon the rights of others who
comply with their agreement; ° nor will their equitable rights be affected by

98. Crawahay v. SoHtter, 6 Wall. (U. S.)

739, 18 L. ed. 845.
99. Miller l. Dodge, 28 Misc. (N. Y.) 640,

59 N. Y. Suppl. 1070.

1. Columbus, etc., E. Co.'s Appeals, 109
Fed. 177, 48 C. C. A. 275.

2. Indiana, etc., R. Co. v. Swannell, 157
111. 616, 41 K. E. 989, 30 L. R. A. 290
[affirming 54 111. App. 260],

3. Indiana, etc., R. Co. v. Swannell, 157
111. 616, 41 X. E. 989, 30 L. R. A. 290
[affirming 54 111. App. 2C0] ; Cushman r.

Bonfield, 139 111. 219, 28 N. E. 937 [affirming

36 111. App. 436].
Where a teorganization plan makes no pro-

vision for protecting the interests of bond-
holders, a bondholder who has failed to pay
his share of the costs and expenses, and to

whom his bonds have been returned by the

trustee, has a right to enforce the trust, since

the trustee could not rescind the trust agree-

ment after he had obtained title in pursu-

ance of it. Indiana, etc., R. Co. v. Swannell,

157 111. 616, 41 X. E. 989, 30 L. R. A. 290

[affirming 54 111. App. 260]. Where such
bondholder, with full knowledge of the trust

reposed in the purchaser at the foreclosure

sale, and of the equitable interests of the

other bondholders in the property bought,

sells and conveys the property to another,

and receives and retains for his own use the

proceeds of such sale, he will be re-

quired to account for such proceeds to

the other holders of bonds. Cushman
V. Bonfield, 139 111. 219, 28 N. E. 937 [affirm-

ing 36 111. App. 436]. In such case, the

concealment of the sale of the property,

and the negotiations for the sale by such
party from the other bondholdersi is evidence

of fraud and deception. The fact that he

may have been the holder of a majority of

the bonds, and had the right to dictate a

sale of the property, will not change the

result, nor will the fact that a bondholder

whose rights were denied may have at some
time consented to a sale of the property, or

mav have had an adverse interest. To de-

prive him of all right to participate in the

sale is evidence of fraud. Cushman v. Bon-
field, 139 111. 219, 28 N. E. 937 [affirming
36 111. App. 436].
The return by such trustee to a bondholder,

of the latter's bonds, upon an order receipting

in full for the bonds and discharging the

trustee from all liability, does not release the

equities that such bondholder has in the

property purchased by such trustee, and
transferred by him to another company. In-

diana, etc., R. Co. V. Swannell, 157 111. 616,

41 N. E. 989, 30 L. R. A. 290 [affirming 54
111. App. 260].

4. Indiana, etc., R. Co. v. Swannell, 157
111. 616, 41 N. E. 989, 30 L. R. A. 290 [affirm-

ing 54 111. App. 260].
A purchaser with notice of the trust, either

express or implied, becomes himself a trus-

tee of the property for the beneficiary, and
is bound in the same manner as the original

trustee, even though he purchases for a valu-

able consideration. Indiana, etc., R. Co. v.

Swannell, 157 111. 616, 41 N. E. 989, 30
L. R. A. 290 [affirming 54 111. App. 260].

5. Cushman v. Bonfield, 139 111. 219, 28
N. E. 937 [affirming 36 111. App. 436].
A release by a bondholder of the trustee

in the reorganization scheme from all fur-

ther duty or liability, and a waiver of all

rights obtained through or by him, will not
preclude such bondholder from following the

railroad property purchased by such trustee

in his official capacity and transferred by him
with notice to another company. Indiana,

etc., E. Co. r. Swannell, 157 111. 616, 41 N. E.

989, 30 L. R. A. 290 [affirming 54 111. App.
260].

6. Indiana, etc., R. Co. v. Swannell, 157
111. 616, 41 N. E. 989, 30 L. R. A. 290 [af-

firming 54 III. App. 260] ; Cushman v. Bon-
field, 139 111. 219, 28 N. E. 937 [affirming

36 111. App. 436].
In such case, the sale having been made in

the interest of all the bondholders, he, as one

of such bondholders, will become entitled to

an equitable interest proportionate to the

[VIII, B, 15, e]
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the failure of the trustee to properly apply assessments paid by them.' Bond-
holders purchasing under such an agreement have the equitable right, after stating

the cost and charges of the htigation and trust, to pay the residue of their bid

in bondg.*

16. Beorganization by Purchasers— a. In General. Purchasers at a fore-

closure sale of railroad property and franchises may organize a corporation imder
such name as they may adopt; ^ and in most jurisdictions there are statutory

provisions authorizing or requiring purchasers at such sale to organize a new
company for the purposes of the transfer. '^'' Such statutory provisions, however,

do not apply where the purchaser is a corporation already existing and capable

of holding the railroad property and exercising the franchise; ^' or where the

purchasing company does not contemplate operating or maintaining the line

of the old company. ^^

b. Rights of Bondholders, Stock-Holders, and Creditors. The effect of a fore-

closure sale and reorganization, unless it is impeached for fraud, is to extinguish

all the rights of the stock-holders of the old company,^' and thereafter they have
no rights in the reorganized company except such as are secured to them, if any,

by the decree of foreclosure or by voluntary arrangement among the parties in

interest." After the reorganization the rights of the bondholders, stock-holders,

and creditors of the old company who have assented to or come into the reor-

ganized company depend upon the terms of the reorganization plan,^^ and the

governing statutes.'" Thus it may be arranged that the new securities to be

number of bonds he owns, while the equitable
interests of the other bondholders will remain
unaffected; and if he is compelled to pay
more than his share of the expenses of se-

curing the title, he will be entitled to con-

tribution from the other bondholders. Cush-
man v. Bonfield, 139 111. 219, 28 N. E. 937
[affirming 36 HI. App. 436].

7. Cushman v. Bonfield, 139 111. 219, 28
N. E. 937 [affirming 36 111. App. 436].

8. Duncan v. Mobile, etc., R. Co., 8 Fed.
Cas. No. 4,139, 3 Woods 597.

9. Vicksburg, etc., R. Co. r. Elmore, 46 La.
Ann. 1237, 15 So. 701.

10. See Railroad Com'rs v. Grand Rapids,
etc., R. Co., 130 Mich. 248, 89 N. W. 967
(construing Comp. Laws (1897), § 6-227);

Dester v. Ross, 85 Mich. 370, 45 N. W. 530;
People V. Brooklyn, etc., R. Co., 89 N. Y. 75
(construing N. Y. Railroad Acts, Laws
(1854), c. 282, § 1; Laws (1873), c. 469, § 1,

c. 710, § 1) ; Texas Southern R. Co. v. Harle,
(Tex. 1907) 105 S. W. 1107 [reversing (Civ.

App. 1907) 101 S. W. 878] (construing Rev.

St. (1895) art. 4550). And see the statutes

of the several states : and Jones Corp. Bonds
& Mortg. (3d ed.) 772, for a collection of

the statutes on this subject.

Seorganization and reincorporation of cor-

porations in general see Corporations, 10

Cyo. 281 et seq.

Under the Georgia act of Dee. 15, 1894, pur-

chasers organizing a corporation under such

statute must file a petition for that purpose

with the secretary of state, which petition

must be verified, and there must be a certifi-

cate of incorporation, although it was other-

wise under the act of Dec. 17, 1892. Thomas
V. Milledgeville R. Co., 99 Ga. 714, 27 S. E.

756. The issuance by the secretary of state

of a certificate of incorporation to such pur-

chasers does not ipso facto create a corpora-
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tion authorized to operate the railroad and
exercise the franchises of that company;
such corporation does not come into complete
existence until after organization under the

certificate in the manner prescribed. Watson
r. Albanv, etc., R. Co., Ill Ga. 10, 36 S. E.
324.

The ownership of the property by the new
company is not affected by the fact that the
company was organized for the purpose of

raising money upon bonds which failed of

realization, since, as soon as organized, the

company acquired a legal existence, owed
duties fixed by law, and was no longer sub-

ject to the will of the organizers. Texas
Southern R. Co. r. Harle. (Tex. 1907) 105

S. W. 1107 [reversing (Civ. App. 1907) 101

S. W. 878].
11. People f. Brooklyn, etc., R. Co., 89

N. Y. 75.

12. Munson v. Syracuse, etc., R. Co., 103
N. Y. 58, 8 N. E. 355, construing Laws
(1873), c. 710.
13. Thornton r. Wabash R. Co., 81 N. Y.

462: Dow v. Iowa Cent. R. Co., 70 Hun
(N. Y.) ISO, 24 N. Y. Suppl. 292 [affirmed
in 144 N. Y. 426, 39 N. E. 398] ; Carpenter
V. Catlin, 44 Barb. (N. Y.) 75, 29 How. Pr.

423. See Fosdick v. Green, 1 Cine. Super. Ct.

537.

14. Vatable v. New York, etc., R. Co., 96

N. Y. 50; Thornton v. Wabash R. Co., 81

N. Y. 462.
15. See Davidson v. Mexican Nat. R. Co.,

58 Fed. 653; Central Trust Co. v. Cincinnati,
etc., R. Co., 58 Fed. 500.

16. See Pratt v. Munson, 84 N. Y. 582,

holding, however, that the provision of

Laws (1853), c. 502, § 2, permitting a stock-

holder of a railroad company within six

months after a foreclosure sale to acquire
stock of the company purchasing, upon pay-
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issued by the new company shall be exchanged for and extinguish the bonds of

the old company," where the demand therefor is made in proper time/' and one
who has consented to the agreement may be compelled to surrender his old bonds
and accept the new ones as provided therein." The consummation of such a
plan operates as a payment of the old bonds/" and the former holders thereof

have no claim upon the proceeds of the sale as unsecured creditors, to the amount
by which the sum reahzed falls below the amount of such bonds.^^ If a stock-

holder, bondholder, or other creditor refuses or fails to come into the reorganiza-

tion, or to comply with certain conditions until after the expiration of the speci-

fied time, he can claim no right to participate therein,^^ even though he was ignorant

of the agreement until after the expiration of the time fixed, and in such case

his only remedy, if any, would be to attack the foreclosure.^^ Where the plan

of reorganization is not prohibited by law, a stock-holder, bondholder, or general

creditor who takes part in the reorganization is estopped, in the absence of fraud,

to attack the reorganization as vltra vires.^^ Where, however, there has been
fraud in the reorganization plan, the transfer of the property may be set aside in

equity.^^

e. Rights and Liabilities of Reorganized Company.^" As a general rule the

new company succeeds to all the property, rights, privileges, and duties of the

old company,^' except such as were granted to the latter company by a special

statute,^' and except such as were not covered by the mortgage under which
the road was sold.^° But the property purchased at the foreclosure sale, where
a new charter is secured and a reorganization had thereunder, must be transferred

by the purchasers to the new company,^" and the new company may issue bonds
for the property bought.^^ As a general rule the reorganized or new company
is not bound by the debts or obhgations of the old corporation,^^ except where

ment of a proportionate share of the price,

was repealed by the act of 1854, amending
the General Railroad Act, and by the act of

1874, to facilitate the reorganization of rail-

roads sold under mortgage.
17. Houston, etc., R. Co. v. Keller, 90 Tex.

214, 37 S. W. 1062 [reversing {Civ. App.
1896) 36 S. W. 859].

18. Hoopes V. Corbin, 1 N. Y. St. 212.

19. Pollitz V. Farmers' L. & T. Co., 53 Fed.
210.

20. Houston, etc., R. Co. v. Keller, 90 Tex.

214, 37 S. W. 1062 [reversinff (Civ. App.
1896) 36 S. W. 859].
21. Central Trust Co. v. Cincinnati, etc.,

R. Co., 58 Fed. 500.

Judgment creditors who have advanced
money to the railroad company and who are

included in the reorganization agreement on
the same basis as the bondholders are in a
like position after the completion of the

scheme by the delivery of the road to the

new company, and their claims also must be

considered as paid. Central Trust Co. v.

Cincinnati, etc., R. Co.. 58 Fed. 500.

22. Vatable v. New York, etc., R. Co., 96
N. Y. 50 {reversing 9 Abb. N. Cas. 271, 11

Abb. N. Cas. 133] ; Thornton v. Wabash R.

Co., 81 N. Y. 462; Carpenter v. Catlin, 44
Barb. (N. Y.) 75, 29 How. Pr. 423 (holding

that a bondholder who signed the agreement
and failed to surrender his bonds on request

has no right to claim any benefits under the

agreement after the purchase of the road,

and the formation of a new company) ; Co-

lumbus etc., R. Co.'s Appeal, 109 Fed. 177,

48 C. C. A. 275; Wetmore v. St. Paul, etc.,

R. Co., 3 Fed. 177, 1 McCrary 466, 29 Fed.
Cas. No. 17,469, 5 Dill. 531.
33. Thornton v. Wabash R. Co., 81 N. Y.

462; Hoopes v. Corbin, 1 N. Y. St. 212.
24. Hollins p. St. Paul, etc., R. Co., 9 N. Y.

Suppl. 909.

25. St. Louis, etc., E. Co. v. Des Moines,
etc., R. Co., 101 Fed. 632.

26. Liability of reorganized company to
taxation see Taxation.

27. Pollard v. Maddox, 28 Ala. 321; Vicks-
burg, etc., R. Co. v. Elmore, 46 La. Ann.
1237, 15 So. 701 ; Pierce v. Ayer, 88 Me. 100,

33 Atl. 777; Somerset R. Co. v. Pierce, 88

Me. 86, 33 Atl. 772; Gray v. Massachusetts
Cent. R. Co., 171 Mass. 116, 50 N. E.
549.

28. Dow V. Beidelman, 49 Ark. 325, 5 S. W.
297. And see supra, VITI, B, 14, a.

29. Wilmington, etc., R. Co. v. Downward,
(Del. 1888) 14 Atl. 720.

30. Thayer v. Wathen, 17 Tex. Civ. App.
382, 44 S. W. 906.

31. Thayer v. Wathen, 17 Tex. Civ. App.
382, 44 S. W. 906, so held under Rev. Sts.

(1895) art. 4584e.

32. Illinois.— Morgan County V. Thomas,
76 HI. 120.

Indiana.— Moyer v. Ft. Wayne, etc., R.

Co., 132 Ind. 88, 31 N. E. 567.

Michigan.— Cook v. Detroit, etc., R. Co.,

43 Mich. 349, 5 N. W. 390.

We^o York.— People v. Rome, etc., R. Co.,

103 N. Y. 95, 8 N. E. 369.

Wisconsin.— Gilman v. Sheboygan, etc., R.

[VIII, B, 16, e]



606 [33 Cye.j RAILROADS

the circumstances are such as to warrant the conclusion that the new company
is not a special and distinct company but merely a continuation of the old com-
pany, and hence the same person in law,^' and except where the new company
has either in express terms or by reasonable impHcation assumed the debts and
obligations of the old company,''^ and except where this Habihty is imposed by
the statute under which the reorganization takes place,^^ or by the decree of

foreclosure and sale/" and except as to such claims as constitute a paramount
lien on the property or fund received under the purchase.'" The new company,
however, is liable to account for the railroad property to a holder of bonds of the
old company who has not come into the reorganization,'' but it is not liable for

the operation of the road during the time intervening between the purchase and
its organization, unless its possession during that time is affirmatively shown.^"

After a sale under the mortgage and a subsequent sale by the purchaser to a new
company the receiver of the old company cannot, by a summary process, compel
the officers of the new company to turn over to him the books of the old com-
pany, which books passed into their possession when the property changed hands
and have been used as the books of the new company, although the same persons
were officers of the old company.*" Where the new company has come by the

property fraudulently it cannot, when deprived of its possession, recover for

repairs or improvements or for encumbrances paid by it while in possession."

17. Disposition of Proceeds and Surplus. The distribution of the proceeds

of a foreclosure sale of railroad property is ordinarily governed by the rules appli-

cable to the distribution of the proceeds of foreclosure sales generally.*^ Ordi-

Co., 37 Wis. 317; Vilas v. Milwaukee, etc.,

R. Co., 17 Wis. 497.

United States.— Hoard v. Chesapeake, etc.,

R. Co., 123 U. S. 222, 8 S. Ct. 74, 37 L. ed.

130; Sullivan v. Portland, etc., R. Co., 94

U. S. 806, 24 L. ed. 324.

See 41 Cent. Dig. tit. "Railroads," § 661.

And see supra, VIIT, B, 14, e, h.

Where a railroad company is incorporated

by a special act authorizing its organization,

etc., on the purchase of another road under
foreclosure there is no privity between the

two companies, so as to render the new com-
pany to which the assets of the old are sold

liable for the latter's debts. Stewart's Ap-
peal, 72 Pa. St. 291.

33. See Wilson r. CheSapealce, etc., R. Co.,

21 Gratt. (Va.) 654.

34. St. Louis, etc., R. Co. i: Miller, 43 111.

199; Columbus, etc., R. Co.'s Appeal, 109

Fed. 177, 48 C. C. A. 275; Dubuque, etc., R.

Co. f. Pierson, 70 Fed. 303, 17 C. C. A. 401.

A new promise by the reorganized company
must be shown, and in order to prove such
there must be shown some action on the part

of the directors of the reorganized company,
fj'om which a promise can be fairly inferred;

the mere certificate of their secretary that

the amount was due on specified items will

be insufficient to prove a new promise or to

bind the company, unless it appears that he

had been empowered to adjust the claim.

American Cent. R. Co. v. Miles, 52 111. 174.

Where judgment for land condemned for

the road has been rendered against the rail-

road company, which judgment remains un-

paid, and after a sale of the entire road and
franchises under foreclosure a new company
is organized, which takes possession of the

road and occupies the land, the new com-
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pany is liable in equitj' to pay the judgment
on the ground of having adopted the original
transaction. Lake Erie, etc., R. Co. v. Grif-

fin. 92 Ind. 487.

35. Keeter v. Atchison, etc., R. Co., 92 Fed.
545, 34 C. C. A. 523, construing Kan. Sess.

Laws (1876), c. 110, § 1.

36. Chicago, etc., R. Co. v. Farmers' L. & T.

Co., 79 Fed. 158; Wood v. Dubuque, etc., R.
Co.. 28 Fed. 910; Farmers' L. & T. Co. i\

Central R. Co., 17 Fed. 758, 5 McCrarv 421.

37. Morgan County r. Thomas, 76 111. 120;
Stratton v. European, etc., R. Co., 76 Me.
269; Western Div. Western North Carolina
R. Co. V. Drew, 29 Fed. Cas. No. 17,434, 3

Woods 691.

38. Brooks r. Vermont Cent. R. Co., 22
Fed. 211.

39. Pittsburgh, etc., R. Co. r. Fierst, 96
Pa. St. 144.

40. Olmsted c. Rochester, etc., R. Co., 46
Hun (N. Y.) 552, holding further that the

receiver must institute some proceeding foi

their surrender, to which the new company
must be made a party, to the end that there

may be a determination of the ownership.
41. Milwaukee, etc., R. Co. c. Soutter, 13

Wall. (U. S.) 517, 20 L. ed. 543.

43. See Mortgages, 27 Cyc. 1761 et seq.

Waiver.— That a claimant holds a note of

the debtor company secured by its mortgage
bonds under an agreement that the note is

" to be payment when paid " does not waive
a right to claim payment from the proceeds

of the sale on foreclosure of the debtor com-
pany's railroad. Pennsylvania Finance Co.

r. Charleston, etc., R. Co.. 62 Fed. 205, 10

C. C. A, 323.

Where the proceeds are in court, the coxirt

may order that so much of the proceeds as
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narily the proceeds should be distributed: (1) To the payment of all proper costs

and expenses attendant upon the foreclosure proceedings and sale; " (2) to the
payment of any claims allowed by the court or by statute as superior to the lien

of the mortgage or lien foreclosed;** (3) to the foreclosed mortgage debt/'* and
the surplus, if any, to other lienors or creditors according to their legal priorities,

or, if none, to the mortgagor.*" Where several debts or claims are equally entitled

to be paid out of the proceeds, they are entitled to share ratably therein; *' and
where, after the court has ordered a 'pro rata distribution among those -who have
proved their claims, and after some of them have received their proportion, others

come in, it is unjust to allow the latter the same proportion in the undistributed
balance, but the whole account should be recast at a lower rate, each creditor

who had been settled with being required to make a pro rata refund.** The fact

that a railroad extending into different states cannot be sold on execution at

law and can be reached only by proceedings in equity does not render the proceeds
of such a road when sold under foreclosure equitable assets which can be admin-
istered irrespective of legal priority.*" Where in a suit by a junior lienor to fore-

close a mortgage of all the lands, franchises, and property of a railroad, a prior

mortgagee of part of the lands intervenes, such mortgagee is not entitled to have
the amoxmt of his mortgage paid out of the funds in the hands of the receiver

or out of the proceeds of a sale made pursuant to the decree of 'foreclosure, subject

to such mortgage, since such sale passes only the equity of redemption.*" Where
claimant's hen covers only a portion of the road he is entitled to distribution

out of only such proportion of the proceeds of the sale of the entire property as

the value of the portion on which his lien exists bears to the value of the entire

road.*^

is necessary to pay the claimants then before
the court shall be so used, and that the re-

mainder be paid out by the commissioners
according to the foreclosure decree. Clews
V. First Mortg. Bondholders, 51 Ga. 131.

One having a lien on an equity of redemp-
tion in a, railroad cannot complain of the dis-

position of the money paid therefor so long
as the liens prior to his exceed the value of

the equitv of redemption. Merriman v. Chi-

cago, etc', R. Co., 66 Fed. 663, 14 C. C. A.
36.

43. Farmers' L. & T. Co. v. Stuttgart, etc.,

R. Co., 106 Fed. 565.

44. Chicago, etc., R. Co. t'. Fosdick, 106
U. S. 47, 1 S. Ct. 10, 27 L. ed. 47; Farmers'
L. & T. Co. V. Stuttgart, etc., R. Co., 106
Fed. 585; Thomas r. Cincinnati, etc., R. Co.,

91 Fed. 202; Central Trust Co. v. Clark, 81

Fed. 269, 20 C. C. A. 397.

45. See Park v. Candler, 113 Ga. 647, 39
S. E. 89; Security Sav., etc., Co. v. Goble, etc.,

R. Co., 44 Oreg. 370, 74 Pac. 919, 75 Pac. 697;
Chicago, etc., R. Co. v. Fosdick, 106 U. S.

47, 1 S. Ct. 10, 27 L. ed. 47.

Proceeds of the sale of personal property
covered by the mortgage are equally appli-

cable to the payment of the mortgage indebt-

edness with the proceeds of the sale of the

real estate. Security Sav., etc., Co. v. Goble,

etc., R. Co., 44 Oreg. 370, 74 Pac. 919, 75 Pac.

697.

46. Chicago, etc., R. Co. i. Fosdick, 106

U. S. 47, 1 S. Ct. 10. 27 L. ed. 47; State

Trust Co. V. Kansas City, etc., R. Co., 120

Fed. 398; Central Trust Co. v. East Tennes-

see, etc., R. Co., 69 Fed. 658.

Priorities generally see .supra, VIII, A, 9.

Surrender of title papers.— Where title

papers belonging to the railroad company
placed in the hands of a person to be held
until amounts due certain persons are paid
are surrendered under order of the court hav-
ing charge of the company's property in in-

solvency proceedings, and the assets are
thereby increased, the debts for which they
are held should be paid out of the funds
from the sale of the road next after the right-
of-way claims. McDonald v. Charleston, etc.,

R. Co., 93 Tenn. 281, 24 S. W. 252.

Personal liability of purchaser.— The pur-
chaser of mortgaged railroad property at a
sheriff's sale is personally bound for the sur-

plus of the adjudication, and holds such sur-

plus subject to the claims of inferior mort-
gage creditors who have for their security

a special mortgage on the property sold.

Branner v. Hardy, 18 La. Ann. 537.

Unissued bonds and coupons taken up and
canceled are not entitled to participate in

the proceeds of a foreclosure sale. Atlantic

Trust Co. r. Kinderhook, etc., R. Co., 17

N. Y. App. Div. 212, 45 N. Y. Suppl. 492.

47. Morton v. New Orleans, etc., R., etc.,

Co., 79 Ala. 590; Branner v. Hardy, 18 La.

Ann. 537; State r. Mexican Gulf R. Co., 5

La. Ann. 333.

48. Pinkard ;•. Allen, 75 Ala. 73.

49. Central Trust Co. v. East Tennessee,

etc., R. Co., 69 Fed. 658.

50. Woodworth v. Blair, 112 U. S. 8, 5

S. Ct. 6, 28 L. ed. 615.

51. Chicago, etc., R. Co. r. Loewenthal, 93

111. 433 (holding that on the foreclosure of

[VIII, B, 17]
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18. Review of Proceedings. The review of foreclosure proceedings on rail-

road property is generally regulated by the rules apphcable to reviews of fore-

closure proceedings generally.^^ As a general rule the appeal brings up nothing
but errors legally assigned, and the review will be restricted to the specific questions
thus pointed out and designated for review.^^ Thus the appellate court wiU not
review decisions upon points resting wholly in the discretion of the lower court,

unless an abuse of such discretion is shown; ^* nor will it review such errors as

have been waived or acquiesced in by the parties concerned.^^ It will not review
an alleged, error respecting the property in a railroad foreclosure suit, and the

allowance of amounts due to holders of mortgage bonds, if the evidence presented

before the master is not brought before it, and if no objection to the proof was
taken below.^° Where the record on appeal is too meager for the appellate court

to determine whether there was error in the decree, such decree must be affirmed."

General creditors are not injured by a release of errors by the trustee in an action

in which an adjudication that the property had become vested in another cor-

poration was had, where it appears that the company was hopelessly insolvent

and that under no circumstances could the general creditors receive anything
out of the assets.^* A supersedeas will not be granted on an appeal from an
order confirming a foreclosure sale, where the main decree was not superseded
on appeal therefrom.^'

19. Fees and Costs."" Allowances may properly be made from the fund
realized on foreclosure to compensate counsel for services rendered for the common
benefit in preserving or protecting the railroad property, °^ particularly where

a mortgage on a railroad commenced by the
mortgagor company and completed by another
company, the proceeds of the sale must be
distributed in the proportion which the work
done by the mortgagor company bears to the
value of the entire road as completed by the

new company) ; Hand v. Savannah, etc., R.
Co., 17 S. C. 219. See Low v. Blackford, 87
Fed. 392, 31 C. C. A. 15 [affirming 82 Fed.
344].

52. See Moktoages, 27 Cyc. 1673 et seq.

Parties.— Eeceivers in a suit to foreclose a
railroad mortgage, who had been finally dis-

charged prior to the filing of an intervening

petition to establish a judgment recovered
against them as a claim against a fund re-

served by the court after sale of the road
to cover such claims, and who were not made
parties to the petition are not necessary par-

ties on an appeal from the decree entered

thereon. St. Louis Southwestern R. Co. v.

Jackson, 95 Fed. 560, 37 C. C. A. 165. So,

upon petition for a bill of review upon decree

of foreclosure of a railroad mortgage by
second mortgage bondholders, they cannot

object to the decree on the ground that per-

sons claiming title adversely to a part of the

mortgage premises were not made parties,

where they deny the railroad company's title

to such disputed property. Farmers' L. & T.

Co. V. Green Bay, etc., E. Co., 6 Fed. 100, 10

Biss. 203.

53. Farmers' L. & T. Co. v. Green Bay,

etc., R. Co., 6 Fed. 100, 10 Biss. 203, holding

that the court may take into consideration

the laches of the petitioner in not presenting

the petition for nearly two years after the

decree had been filed and within a few days

before the sale was advertised to take place,

where there are no averments in the petition

[VIII, B, 18]

sufficient to excuse the delay of such person
in presenting his petition.

An agreement entered into between the
bondholders for the proposed organization
of the road can only be considered to the
extent that the particular interests of the

petitioner might be involved. Farmers' L. &
T. Co. V. Green Bay, etc., R. Co., 6 Fed. 100,

10 Bias. 203.

54. Central Trust Co. v. Grant Locomotive
Works, 135 U. S. 207, 10 S. Ct. 736, 34 L. ed.

97, holding that the refusal of the court to

allow a mortgagee to amend and supplement
its petition for a rehearing of an order mak-
ing certain expenses a prior lien on the prop-
erty of the company, and to file it as an
original bill of review as of that date, after

the time limited by statute for taking an
appeal therefor, is a matter of discretion.

55. Guion v. Liverpool, etc., Ins. Co., 109
U. S. 173, 3 S. Ct. 108, 27 L. ed. 895; Indiana
Southern R. Co. v. Liverpool, etc., Ins. Co.,

109 U. S. 168, 3 S. Ct. 108, 27 L. ed. 895.
56. Indiana Southern R. Co. v. Liverpool,

etc., Ins. Co., 109 U. S. 168, 3 S. Ct. 108,

27 L. ed. 895.

57. Kneeland v. Luce, 141 U. S. 437, 12

S. Ct. 39, 35 L. ed. 808.

58. Loeb v. Chur, 3 Silv. Sup. (N. Y.) 147,

6 N. Y. Suppl. 296.

59. Farmers' L. & T. Co. v. Iowa Cent. R.
Co., 8 Fed. Cas. No. 4,664, 4 Dill. 546.

60. Compensation and expenses of trustee
see supra, VIII, A, 7, f, (ix).

Costs and fees in foreclosure suits gener-
ally see MoRTGACxES, 27 Cyc. 1775 et seq.

61. Phinizy v. Augusta, etc., R. Co., 98
Fed. 776.

Illustrations.— Thus, where the holder of

second-mortgage railroad bonds brings suit
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provision therefor is made in tlie foreclosed mortgage,'^ the amount of the fees

to be allowed depending upon the nature, extent, and difficulty of the services

rendered, the amount involved, and other pertinent circumstances of the case,

and being very largely in the discretion of the court, so that its decision will not
be reversed, unless an abuse of discretion is shown by the allowance of an entirely

unwarranted or excessive fee."^ Counsel, however, who appear and represent

the individual interests of particular parties do not come within this rule.^' Allow-

ance should also be made for a sheriff's or other officer's fees or compensation,'^

and for reasonable compensation to a master appointed in the foreclosure suit/"

20. Redemption *'— a. Right of Redemption in General. A mortgagor com-
pany and those succeeding to its title, or any person having a title or interest in

the mortgaged premises which would be prejudiced by a foreclosure, is entitled

to redeem from the Hen or mortgage existing on the railroad property.'* As to

the right to redeem from the foreclosure sale, however, the law is not so well

for the appointment of a, receiver, and a re-

ceiver is thereupon appointed with the consent
of all interested parties and to the advantage
of all, the services rendered by complainant's
attorneys being for the common benefit should
be paid for from the assets of the company.
Bound V. South Carolina E. Co., 43 Fed. 404.
So where, in the foreclosure of a railroad
mortgage, complainant is the holder of a
majority of the bonds secured, and the trus-

tee, by agreement with complainant, has de-

clined to act in the foreclosure proceedings
and is made a co-defendant, and full allow-
ance has been made to the counsel of com-
plainant and to the receiver for his services,

all for duties which by the mortgage were
assigned to the trustee, it is not error to
refuse an allowance to the trustee's counsel.

Philadelphia Inv. Co. f. Ohio, etc., R. Co.,

46 Fed. 696.

Where the mortgaged property is insufS-
cient to pay the mortgages, an order cannot
be made for an allowance of fees to counsel of

the mortgagor, to be paid out of money in

the hands of the receiver. Mercantile Trust
Co. V. Missouri, etc., R. Co., 41 Fed. 8.

62. Seibert v. Minneapolis, etc., R. Co., 58
Minn. 65, 59 N. W. 826; Southern California

Motor-Road Co. v. Union L. & T. Co., 64
Fed. 450, 12 C. C. A. 215.

Where the mortgage so provides, counsel

fees should be allowed pursuant to the terms
of the mortgage rather than on equitable

principles. Seibert v. Minneapolis, etc., R.

Co., 58 Minn. 65, 59 N. W. 826 [modifying

58 Minn. 58, 57 N. W. 1068].

63. Easton v. Houston, etc., R. Co., 40 Fed.

189; Walker v. Quincy, etc., R. Co., 28 Fed.

734.

In federal courts, where the question of

fees to be allowed counsel for their services

in the foreclosure of a railroad mortgage is

submitted to the court, it is not bound by
any contract made by the trustee, or by any
state law or practice, but is governed entirely

by the rules of federal courts of equity which

require that the allowance shall be a rea-

sonable one, in view of all the circumstances

of the case and the usages and practice of the

bar to which they belong. Phinizy v. Augusta,

etc., R. Co., 98 Fed. 776.

Minn. Gen. St. (1878) c. 81, § 44, fixing

[39]

the amount of attorney's fees to be allowed

on foreclosure of a mortgage of land, does

not apply to an ordinary railroad mortgage.

Seibert v. Minneapolis, etc., R. Co., 58 Minn.
65, 59 N. W. 826.

64. Phinizy v. Augusta, etc., R. Co., 98

Fed. 776 (holding that counsel who appear
for parties who intervene and unsuccessfully

contest the validity of the mortgage do not
come within this rule) ; Bound v. South Caro-

lina R. Co., 59 Fed. 509.

66. Oilman v. Des Moines Valley R. Co.,

42 Iowa 495.

Tinder Ala. Code, § 3600, providing that
" when any property is ordered to be sold

by the decree of a chancery court, such sale

shall in all cases be made by the register of

the court ordering the same," the register

will not be entitled to commissions on a sale

which he merely directs, the sale being made
by a receiver under the direction of a court,

instead of by the register. Rome, etc., R.

Co. V. Sibert, 97 Ala. 393, 12 So. 69.

'66. Brown v. King, 62 Fed. 529, 10 C. C. A.
541.

67. Redemption generally see Mobtgages,
27 Cyc. 1799 et seq.

68. Simmons v. Taylor, 23 Fed. 849.

Purchasers at a foreclosure under a first

mortgage have a right in equity to redeem
from a second mortgage, and in proceeding to

foreclose the second mortgage a decree should

be added declaring that such -mortgage is a

lien on the properties mortgaged, and that if

the same is not paid such property shall be

sold to satisfy such lien. Simmons v. Taylor,

23 Fed. 849.

Where a railroad company owning a road

lying in two states, chartered by both, mort-

gages its whole road and franchises, and its

right of redemption in one state is sold on

execution, the purchaser is entitled to redeem

the whole road. Wood V. Goodwin, 49 Me.

260, 77 Am. Dec. 239.

Parties.— Where a bill is brought against

a railroad company in possession, and a por-

tion of its members, to redeem the road from

a mortgage, alleging that defendants are par-

takers of the income of the road, all who
have been connected with the mortgages of

the railroad, so as to render them liable for

the income under it, should be made parties

[VIII, B, 20, a]
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settled. While an equity of redemption from such a sale exists, while the trustees

are in possession of the road and operating it for the benefit of bondholders," or
at any time prior to the confirmation of the sale, by bringing into court the amoimt
due and costs; '° yet in the absence of a statute to the contrary, a vahd foreclosure

and sale, duly confirmed, extinguishes the equity of redemption," and the only
remedy in such a case, if any, is by a suit to vacate the decree.'^ In some juris-

dictions, however, a statutory right to redeem is given under which a specified

time is generally allowed for redemption before the decree or sale is made final; "

although, even in such jurisdictions, a general statute applying to redemptions
of land in ordinary cases does not apply in case of a railroad foreclosure.'* A
right to redeem from the sale may also be given by the decree of foreclosure.'^ A
right of redemption to which a mortgagor company is entitled, after surrender

of the property to the state to which it has been mortgaged, cannot be enforced

by a suit against the state in its own courts. '* Where a railroad company, which
has the apparent legal title to the equity of redemption of a mortgage on another

road, held and operated by the mortgage trustees, has paid off and canceled part

of the mortgage and stands ready to pay off the balance, it is entitled to possession

pending a suit by stock-holders of the mortgagor company to render void such

apparent legal title."

b. Rights ef Creditors. A judgment creditor of the mortgagor or owner of

the equity of redemption has a right to redeem, provided he does so in the mode
prescribed by statute." Where a railroad company owning equities of redemp-
tion in the roads of two former companies consoUdated to form it is merged by
consohdation into another company by proceedings which fix upon its property

a hen in favor of its creditors, such Hen is one upon the separate equities of redemp-
tion, and the lienors have the same right of separate redemption from the mort-
gages as the railroad company." Where a railroad company's right to redemp-
tion from a sale on foreclosure of certain hens has become barred, the holders of

other outstanding hens who had not been made parties to the first proceedings

defendant. Kennebec, etc., R. Co. v. Port- property, where the mortgage covers tne per-
land, etc., R. Co., 54 Me. 173. sonal as well as the real property, and hence

69. Ashuelot R. Co. v. Elliot, 52 N. H. 387, where the franchise and property, real and
57 N. H. 397. personal, of a railroad corporation are sold in

70. Chicago, etc., R. Co. v. Fosdick, 106 foreclosure proceedings, the sale may be made
U. S. 47, 1 S. Ct. 10, 27 L. ed. 47. without right of redemption. Peoria, etc., R.

71. Turner f. Indianapolis, etc., R. Co., 24 Co. 17. Thompson, 103 111. 187; Hammock c.

Fed. Cas. No. 14,259, 8 Bias. 380. Farmers L. & T. Co., 105 U. S. 77, 26 L. ed.

72. Delaware, etc., R. Co. t. Scranton, 34 1111.

N. J. Eq. 429. 75. Simmons v. Taylor, 38 Fed. 682.
73. See the statutes of the several states. 76. Troy, etc., R. Co. v. Com., 127 Mass. 43.

And see Porter v. Pittsburg Bessemer Steel 77. Barnard v. Hartford, etc., R. Co., 2
Co., 122 U. S. 267, 7 S. Ct. 1206, 30 L. ed. Fed. Cas. Xo. 1,003.

1210, 120 U. S. 649, 7 S. Ct. 741, 30 L. ed. 78. Vicksburg, etc., R. Co. i\ McCutchen,
830 (construing Ind. Rev. St. (1881) 52 Miss. 64.5.

§§ 770-776) ; Columbia Finance, etc., Co. v. Such right cannot be defeated by the rail-

Kentucky Union R. Co., 60 Fed. 794, 9 road company by its exacting a deed of trust

C. C. A. 264; Jackson, etc., Co. v. Burlington, with a, long time to run. Vicksburg, etc.,

etc., R. Co., 29 Fed. 474 (construing Vt. Act, R. Co. r. McCutchen, 52 Miss. 645.
March 3, 1873). Parties.— None of the mortgagees, trustees,

74. Columbia Finance, etc., Co. v. Kentucky or beneficiaries are necessary parties to a
Union R. Co., 60 Fed. 794, 9 C. C. A. 264, bill by a judgment creditor of a railroad eor-

holding that where railroad franchises and poration whose road and property are sub-

property are mortgaged and are to be sold on ject to trust deeds and other encumbrances
foreclosure, they are to be treated as an en- praying for a decree for the sale of the equity

tirety, and that this entirety is not " real of redemption, subject to all liens, priorities,

estate," within Ky. Gen. St. c. 63, art. 8, and encumbrances, and for a writ of posses-

which allows one year for redemption, when sion to place the purchaser in possession.

the property does' not bring two thirds of Vicksburg, etc., R. Co. v. McCutchen, 52

its appraised value. Misg. 645.

111. .Rev. St. (1845) c. 57, § 15, providing 79. Compton v. Jesup, 68 Fed. 263, 15

that land sold under mortgage may be re- C. C. A. 397, 167 U. S. 1, 17 S. a. 795, 42

deemed, does not apply to a sale of railroad L. ed. 55.
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are not entitled to another sale of the property, but are only entitled to a decree

allowing them a reasonable time to redeem.*" Where the legal title to a railroad

has been acquired by the holders of certain liens thereon, they are entitled to

maintain a bill of strict foreclosure to cut off the equity and right of junior encum-
brancers to redeem.*'

c. Bar OP Waiver of Right. In accordance with the rules regulating the bar

or waiver of rights of redemption generally,*^ a right to an equity of redemption
may be waived or barred by a long and unreasonable delay in asserting the right,

amounting to laches, which is not attributable to ignorance, and which is not
explained or sufficiently excused; ^ or by any declarations or conduct on the part

of the person entitled to the right, which amounts to a positive and definite relin-

quishment or surrender of the right; *' or it may be barred by his failure to redeem
within the time limited by the decree of foreclosure.*^

21. Proceedings to Set Aside Foreclosure. The general rules applicable to

proceedings to set aside foreclosures generally govern proceedings to set aside a

foreclosure of railroad property,*" as on questions of pleading,*' or parties.** The
party objecting must move promptly and act with diligence, and an unreason-

able delay in the assertion of his objections, amounting to laches, and not explained

or excused, is sufficient to bar him from relief.*' In a suit to set aside a foreclosure

the validity and sufficiency of. the proceedings in the foreclosure suit prior to the
sale cannot be questioned, '"' nor can other matters which were proper for adjudica-

tion in the foreclosure suit.'*' The decree under such a bill should be no broader
than is required by the pleadings. °^

80. Crouch i'. Dakota, etc., R. Co., 18 S. D.
640, 101 N. W. 722.

81. Crouch 1-. Dakota, etc., R. Co., 18 S. D.
540, 101 N. W. 722.

83. See, generally, jMortgages, 27 Cyc.
1815 et seq.

83. Simmons v. Burlington, etc., R. Co.,

159 U. S. 278, 16 S. Ct. 1, 40 L. ed. 150;
Farmers' L. & T. Co. v. Forest Park, etc.,

R. Co., 65 Fed. 882, 13 C. C. A. 186.

84. Simmons v. Taylor, 38 Fed. 682.

85. Simmons v. Taylor, 38 Fed. 682.

86. See New York Cent. Trust Co. r.

Peoria, etc., R. Co., 104 Fed. 420, 43 C. C. A.

616, holding that a holder of second-mortgage

bonds of a railroad company, who was an
active participant in litigation resulting in

decrees foreclosing the mortgages on the prop-

erty, and its sale thereunder, is not entitled

to file a petition of intervention three years

after such decrees were entered, attacking the

validity of the proceedings on account of an
alleged fraudulent collusion between the re-

ceivers and other bondholders, by which the

foreclosure of the first mortgages was brought

about, where it does not appear that he has

been deprived of any rights which were ac-

corded to any other bondholder, or that he

sustained any injury from such alleged fraud,

if it existed. And see, generally. Mortgages,
27 Cyc. 1717 et seq.

A stock-holder of a railroad company may
file a bill to set aside a foreclosure sale as

fraudulent on behalf of the corporation, after

the directors have refused to do so. Foster

V. Mansfield, etc., R. Co., 36 Fed. 627 [af-

flrmed in 146 U. S. 88, 13 S. Ct. 28, 36 L. ed.

899].
An alleged agreement between a committee

of income bondholders and a committee of

first-mortgage bondholders, as individuals, by
which the former were to participate in the

reorganization of the company, cannot be con-

sidered in such suit, where the members of

the latter committee are not made parties.

Robinson r. Iron R. Co., 135 U. S. 522, 10
S. Ct. 907, 34 L. ed. 276.

87. Robinson v. Iron R. Co., 135 U. S. 522,
10 S. Ct. 907, 34 L. ed. 276, holding a bill to be
demurrable, where there is no allegation of

actual fraud in the sale, no offer to redeem
from it, and no averment of consideration or
mutuality in an alleged agreement between
two committees, or that the property was
sold for less than its actual value.

88. Wenger v. Chicago, etc., R. Co., 114
Fed. 34, 51 C. C. A. 660, holding that to a
suit in equity by a. creditor of a railroad
company to enforce his claim against the
property of such company, which has been
sold in foreclosure proceedings, and passed
into the hands of a, reorganized company, on
the ground that such sale and purchase were
fraudulent, a corporation which owns all the
stock of the new company and the trustee for
its bondholders are both necessary parties,

and a bill which neither joins them as parties
nor shows that they cannot be made defend-
ants is demurrable.

89. Raphael v. Rio Grande Western R. Co.,

132 Fed. 12, 65 C. C. A. 632; New York
Cent. Trust Co. v. Peoria, etc., R. Co., 104
Fed. 418, 43 C. C. A. 613; Foster v. Mans-
field, etc., R. Co., 36 Fed. 627 [affirmed in

148 U. S. 88, 13 S. Ct. 28, 36 L. ed. 899].
90. Robinson r. Iron R. Co., 135 U. S. 522,

10 S. Ct. 907, 34 L. ed. 276.

91. Robinson i>. Iron R. Co., 135 U. S. 522,
10 S. Ct. 907, 34 L. ed. 276.

92. Barnes v. Chicago, etc., R. Co., 122
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IX. RECEIVERS.*

A. In General.^^ It is now well settled that the court may in a proper case

place a railroad in the hands of a receiver;'* but the power is always exercised

with reluctance and only in case of manifest necessity in order to preserve the

property and protect the rights of those interested therein,"^ and a receiver will

not be appointed where such necessity is not shown/° or there is another adequate

remedy at law or in equity/^ or a receiver if appointed would have no duties to

perform," or where it appears that a greater injury would result from the appoint-

ment of a receiver than from leaving the road in the hands of the present manage-
ment."' The general rule also is that to justify the appointment of a receiver

there must be a suit pending/ the appointment of a receiver being merely ancillary

to the rehef demanded in such suit; ^ but it has been held that where a case is

presented which demands rehef which can best be given by a receivership, such

rehef will not necessarily be refused because the time has not arrived when other

substantial relief can be asked. ^ A receiver wiU not be appoiated where it appears

that the suit is coUusive and designed to accomphsh some fraudulent or improper
purpose; ^ but it is not sufficient evidence of a fraudulent collusion that the

officers or directors of the company concurred in the appUcation for the appoint-

ment,^ or admitted the truth of the allegations of the biU.^ Provision for the

appointment of receivers is in some cases expressly made by statute,' but the

U. S. 1, 7 S. Ct. 1043, 30 L. ed. 1128 [affirm-
ing 2 Fed. Cas. No. 1,061, 8 Biss. 514, 8 Re-
porter 776].

93. Accounting and compensation of re-

ceivers see Receiveks.
Actions by or against receivers see Ee-

CEIVEBS.

Allowance and payment of claims see Re-
ceivers.

Liabilities on bonds or imdertakings in re-

ceivership proceedings see Receivebs.
Priorities of liens and claims see Re-

ceivers.
Keceiver's certificate see Receivebs.
Supervision and instruction of court see

Receivebs.
Wrongful receiverships see Receivebs.
94. Meyer v. Johnston, 53 Ala. 237; State

V. Jacksonville, etc., R. Co., 15 Fla. 201;
Stevens i\ Davidson, 18 Gratt. (Va.) 819, 98

Am. Dec. 692; Cole f. Philadelphia, etc., R.

Co., 140 Fed. 944.

95. Meyer v. Johnston, 53 Ala. 237; State

V. Jacksonville, etc., R. Co., 15 Fla. 201;

Merriam v. St. Louis, etc., E. Co., 136 Mo.
145, 36 S. W. 630; Milwaukee, etc., R. Co.

V. Soutter, 2 Wall. (U. S.) 510, 17 L. ed.

900; Tysen v. Wabash R. Co., 24 Fed. Cas.

No. 14,315, 8 Biss. 247.

96. Merriam v. St. Louis, etc., R. Co., 136

Mo. 145, 36 S. W. 630; Rochester i'. Bronson,

41 How. Tr. (N. Y.) 78.

97. Rice v. St. Paul, etc., R. Co., 24 Minn.
464; Merriam r. St. Louis, etc., R. Co., 136

Mo. 145, 36 S. W. 630; Boston, etc., R. Co.

V. Boston, etc., R. Co., 65 N. H. 393, 23 Atl.

529.

98. In re Knott, etc., R. Co., [1901] 2 Ch.

8, 70 L. J. Ch. 463, 84 L. T. Rep. N. S. 433,

17 T. L. R. 353, 49 Wkly. Rep. 469 (holding

that the court will not appoint a. receiver for

a road which is not completed and ready for

traffic where it is not suggested that there

are any outstanding debts due to the com-
pany or any income which the receiver would
be entitled to receive, so that if appointed he
would have no duties to perform) ; In re

Birmingham, etc., R. Co., 18 Ch. D. 155, 50
L. J. Ch. 594, 45 L. T. Rep. N. S. 164, 29
Wkly. Rep. 908 (holding that a receiver will

not be appointed where the company never
acquired any land or constructed any road
and has no property )

.

99. Tysen v. Wabash E. Co., 24 Fed. Cas.

No. 14,315, 8 Biss. 247.

1. State V. Ross, 122 Mo. 35, 23 S. W.
947, 23 L. K. A. 534. See also, generally,

Reckivees.
2. State V. Ross, 122 Mo. 435, 25 S. W.

947, 23 L. R. A. 534.

3. Brassey v. New York, etc., R. Co., 19

Fed. 663. See also Central Trust Co. v.

Wabash, etc., R. Co., 29 Fed. 618; Wabash,
etc., R. Co. v. Central Trust Co., 23 Fed.
513. But see State i\ Ross, 122 Mo. 435, 25

S. W. 947, 23 L. R. A. 534.

4. Sage V. Memphis, etc., R. Co., 18 Fed.

571, 5 McCrary 643.

5. Brassey v. New York, etc., R. Co., 19

Fed. 663.

6. Pennsylvania L. Ins., etc., Co. v. Jack-

sonville, etc., R. Co., 55 Fed. 131, 5 C. C. A.

53.

7. See the statutes of the several states;

and the following cases:

California.— McLane );. Placerville, etc., R.

Co., 66 Cal. 606, 6 Pae. 748; Sacramento,
etc., R. Co. V. San Francisco Super. Ct., 55

Cal. 453.

Kentucky.— Ball r. Maysville, etc., R. Co.,

102 Ky. 486, 43 S. W. 731, 19 Ky. L. Rep.
1540, 80 Am. St. Rep. 362; Ingram v. Cin-

* By James A. Gywn.
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power of the court to make such appointment is not dependent upon statutory
enactment.*

B. Grounds of Appointment— l. In General.' The propriety of appoint-
ing a receiver for a railroad is so dependent upon the circumstances of each par-
ticular case that it is impracticable to attempt definitely to state the grounds
which will justify such appointment.'" The matter is ordinarily said to rest in

the discretion of the court," which, however, is not arbitrary but to be exercised

in accordance with the settled principles governing the appointment of receiv-

ers,'^ and always sparingly, cautiously, and with reference to all the circumstances
of the pajticular case." A receiver will not be appointed merely because it would
do no harm," or because all the parties consent,'^ or because the company is

insolvent,'" or where it does not appear that the circumstances are such as to

make the appointment of a receiver necessary; " but where it appears that such
relief is necessary to preserve and protect the property and the rights of those

interested therein, the appointment will be made.'* So in order to protect the

cinnati, etc., R. Co., 107 S. W. 239, 32 Ky.
L. Rep. 849.

'Sew Jersey..— Sewell r. Cape May, etc., E.
Co., (Ch. 1887) 9 Atl. 785.

'Sew York.— Rochester v. Bronson, 41 How.
Pr; 78.

Tennessee.— State v. Edgefield, etc., R. Co.,

6 Lea 353.

Texas.— Bonner v. Hearne, 75 Tex. 242, 12

S. W. 38.

England.— In re Mancheater, etc., R. Co.,

14 Ch. D. 645i 49 L. J. Ch. 365, 42 L. T.

Rep. N. S. 714; Russell i;. East Anglian R.
Co., 15 Jut. 935, 20 L. J. Ch. 257, 2 Mac.
& G. 125, 6 R. & Can. Cas. 501, 49 Eng.
Ch. 95, 42 Eng. Reprint 208.

See 41 Cent. Dig. tit. "Railroads," § 672
et seg.

Railway ancillary to dock.— A company
formed for the purpose of making a dock
and afterward authorized by statute to make
a short piece of railway over its own land
connected with the line of a, railroad com-
pany and to work it for through traffic is

a company " constituted by act of parliament
for the purpose of making a railway," and
so is a railway company within the meaning
of the act of 1867, so that a receiver and
manager may be appointed on the application

of a judgment creditor, and the receiver and
manager may be appointed of the whole
undertaking of the company and not merely
of the railway belonging to it. In re East
India, etc.. Dock Co., 38 Ch. D. 576, 57 L. J.

Ch. 1053, 59 L. T. Rep. N. S. 236, 36 Wkly.
Rep. 849 [affirming 58 L. T. Rep. N. S.

714].
8. Meyer v. Johnston, 53 Ala. 237.

Jurisdiction and powers of court see infra,

IX, C, 1.

9. In foreclosure proceedings see Moet-
GAGES, 27 Cyc. 1622.

10. Mercantile Trust Co. v. Missouri, etc.,

R. Co., 36 Fed. 221, 1 L. E. A. 397.

11. Sage V. Memphisj etc., R. Co., 125

U. S. 361, 8 S. Ct. 887, 31 L. ed. 694;

Farmers' L. & T. Co. v. Winona, etc., R. Co.,

59 Fed. 957 ; Farmers' L. & T. Co. v. Kansas
City, etc., R. Co., 53 Fed. 182; Farmers' L.

& T. Co. V. Chicago, etc., R. Co., 27 Fed. 146

;

Williamson v. New Albany, etc., R. Co., 30
Fed. Cas. No. 17,753, 1 Biss. 198.

13. Merriam v. St. Louis, etc., E. Co., 136

Mo. 145, 36 S. W. 630. See also Louisville,

etc., R. Co. v. Eakin, 100 Ky. 745, 39 S. W.
416, 19 Ky. L. Rep. 54.

13. Meyer v. Johnston, 53 Ala. 237; Mer-
riam n. St. Louis, etc., R. Co., 136 Mo. 145,

36 S. W. 630 ; Sage v. Memp|his, etc., R. Co.,

125 U. S. 361, 8 S. Ct. 887,. 31 L. ed. 694;
Farmers' L. & T. Co. v. Kansas City, etc., R.

Co., 53 Fed. 182; Tyaen v. Wabash, etc., R.
Co., 24 Fed. Cas. No. 14,315i 8 Bias. 247.

14. Merriam v. St. Louia, etc, R. Co., 136
Mo. 145, 36 S. W. 630.

15. Whelpley v. Erie; R. Co., 29 Fed. Cas.

No. 17,504, 6 Blatchf. 27L
16. Meyer v. Johnston,. 53 Ala. 237; Farm-

ers' L. & T. Co. V. Chicago, etc., R. Co., 27
Fed. 146,

17. Merriam v. &t. Louis; etc., R. Co., 136
Mo. 145, 36 S. W. 630; Tysen v. Wabash,
etc., E. Co., 24 Fed. Cas. No. 14,315, 8 Biss.

247.
A. receiver will not be appointed, because

during an action to prevent an illegal con-

solidation of two railroad companies the
stock-holders, contrary to aji injunction,

elected directors for the new company ( Cleve-

land, etc., R. Co. P. Jewett, 37 Ohio St. 649) ;

and in a suit between two railroad com-
panies, each claiming, the exclusive right to

use the tracks extending through a tunnel,

where it appears that the regulations and
management by which the tunnel is con-

trolled are sufficient and reasonable, the court

wiU not disturb them by appointing a re-

ceiver (Delaware, etc., R. Co. v. Erie R. Co.,

21 N. J. Eq. 298) ; and where a railroad com-
pany has sublet a leased lien contrary to the

covenants of the lease a receiver will not be

appointed in a suit brought by the lessor to

enforce a forfeiture of the lease, where it

appears that the lessor is reaponsible and is

operating the road (Boston, etc., E. Co. v.

Boston, etc., R. Co., 65 N. H. 393, 23 Atl.

529).
18. Ingram v. Cincinnati, etc., R. Co., 107

S. W. 239, 32 Ky. L. Rep. 849; Stevens v.

Davidson, 18 Gratt. (Va.) 819, 98 Am. Dee.

[IX, B, 1]
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security of the bondholders a receiver will be appointed with authority to com-
plete the construction of a railroad, where the company is unable to do so, in

order to prevent a forfeiture of its charter," or of a valuable land grant.^ A
receiver may also properly be appointed in proceedings by the state to forfeit

the franchise of a railroad company,^' or where the company has incurred a for-

feiture of its charter by a suspension of business.^^ Where a railroad company
makes a lease of its road and thereafter executes a trust deed securing bonds of

the road a receiver cannot be appointed to take charge of the road as against the

lessee at the suit of the bondholders.^'
2. Default in Payment of Indebtedness. A default in the payment of prin-

cipal or interest of bonds or mortgages is not of itself sufficient to necessitate the

appointment of a receiver,^^ although the company is insolvent; ^ but the matter
rests in the discretion of the court,^° and a receiver will rot be appointed where
it does not appear to be necessary,^' or where it appears that it would do more

692; Farmers' L. & T. Co. r. Winona, etc.,

R. Co., 59 Fed. 957 ; AUen r. Dallas, etc., R.
Co., 1 Fed. Cas. Xo. 221, 3 Woods 316.
A receiver may properly be appointed upon

a bill alleging that plaintiff had recovered
judgment against one of defendant companies,
and that it had transferred its road to the
other defendant, and that the grantee had
never operated the road and the grantor
had no power to make the transfer, which
was only made for the purposes of defraud-
ing plaintiff (Louisville, etc., R. Co. v.

South-north, 38 111. App. 225) ; and where
pending an action for personal injuries
against a railroad company the company sells

its road to another, the vendee agi-eeing to
pay any judgment recovered, and after the
purchase the vendee abandons and ceases to
operate a large portion of the road, and al-

lows the property to depreciate, it is suffi-

cient ground for the appointment of a re-

ceiver, under the Kentucky statute author-
izing such appointment where the property
is in danger of being lost or materially in-

jured (Ingram r. Cincinnati, etc., R. Co., 107
S. W. 239, 32 Ky. L. Rep. 849).
Extending receivership.— Where a railroad

is in the hands of receivers pending suits of
foreclosure and the settlement of priority of
liens, it is proper, on the application of a
lien-holder claiming a priority, to extend the
receivership as to such claim over the por-
tion of the road on which the priority is

claimed (Mercantile Trust Co. v. Missouri,
etc., R. Co., 41 Fed. 8) ; and where a railroad
has been placed in the hands of a receiver
under one mortgage, it may, upon petition of
prior mortgagees, be extended for their pro-

tection (Farmers', etc.. Bank r. Philadelphia,
etc.. R. Co., 14 Phila. (Pa.) 456).

19. Allen r. Dallas, etc., R. Co., 1 Fed.
Cas. Xo. 221, 3 Woods 316.

20. Allen v. Dallas, etc., R. Co., 1 Fed.
Cas. No. 221, 3 Woods 316; Kennedv r. St.

Paul, etc., R. Co., 14 Fed. Cas. No. 7,706, 2

Dill. 418. See also Kennedy r. St. Paul, etc.,

R. Co., 14 Fed. Cas. No. 7,707, 5 Dill. 519,

where on an application to issue debentures

to raise money to complete a road to prevent

the forfeiture of a land grant, the com-t

refused to allow the issue for the purpose of

raising the money in the first instance, but
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authorized the receiver to complete the road
with money furnished by the bondholders and
after, completion to issue debentures for the

amount so advanced and used.
21. Texas Trunk R. Co. r. State, 83 Tex.

1, 18 S. W. 199.

22. People v. Northern R. Co., 53 Barb.
(N. Y.) 98 [affirmed in 42 N. Y. 217], hold-

ing that the judgment of forfeiture may
direct the appointment of a receiver notwith-

standing the statute makes it the duty of

the attorney-general immediately after the

rendition of such a judgment to institute

proceedings for that purpose, the statute be-

ing intended to cover cases where no receiver

was appointed in the judgment, and not to

prevent the court from rendering complete
relief in and by the judgment itself.

23. Louisville, etc., R. Co. v. Eakin, 100
Ky. 745, 39 S. W. 416, 19 Ky. L. Rep. 54.

24. Merriam v. St. Louis, etc., R. Co., 136
Mo. 145, 36 S. W. 630; Farmers' L. & T. Co.

r. Winona etc., R. Co., 59 Fed. 957; Amer-
ican L. & T. Co. i'. Toledo, etc., R. Co., 29

Fed. 416; Tysen r. Wabash R. Co., 24 Fed.

Cas. No. 14,315. 8 Biss. 247; Union Trust Co.

V. St. Louis, etc., R. Co., 24 Fed. Cas. No.
14,402, 4 Dill. 114; Williamson r. New Al-

bany, etc., R. Co., 30 Fed. Cas. No. 17,753, 1

Bi-ss. 198.

25. Merriam r. St. Louis, etc., R. Co., 136
Mo. 145, 36 S. W. 030.

26. Farmers' Loan, etc., Co. v. Winona,
etc., R. Co., 59 Fed. 937 ; Union Trust Co. i:

St. Louis, etc., R. Co.. 24 Fed. Cas. No.
14,402, 4 Dill. 114; Williamson r. New
Albanv, etc., R. Co., 30 Fed. Cas. No. 17,753,

1 Biss. 198.

27. Rice i: St. Paul, etc., R. Co., 24 Minn.
464; .American L. & T. Co. r. Toledo, etc..

R. Co., 29 Fed. 416; Union Trust Co. r. St.

Louis, etc., R. Co., 24 Fed. Cas. No. 14,402, 4
Dill. 114; Blair v. St. Louis, etc., R. Co., 20
Fed. 348.

Although the mortgage covers the income
of the road and gives the trustee a right of

possession on default, and such possession

has been refused, a receiver will not be ap-

pointed unless it appears that there will be
loss to the bondholders, since the trustee has
the usual remedies to obtain possession, and
unless there is danger of loss to the bond-
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harm than good.'' Such appointment will, however, be made whenever a neces-

sity therefor is shown,^° as where in addition to the default the company is insol-

vent and the mortgage security inadequate/" particularly if there be other con-

siderations making such appointment proper, as where the officers of the company
are acting contrary to the interest of the stock-holders,^' or misapplying the income
of the roadj^^ or failing to apply earnings to the payment of interest,^' or the road

is in possession of certain bondholders whose interests are hostile to the other

bondholders.^* The court may also appoint a receiver where by the terms of a

deed of trust it is made the duty of the trustee to take possession on defaidt and
he fails to do so,'^ or where the mortgage or deed of trust authorizes the mortgagee
or trustee upon a default to take possession and operate the road and apply the

income to the payment of the indebtedness.^" So also where the trustees under
a prior mortgage take possession and undertake to execute the trust prejudicially

to the subsequent encumbrancers the court will take the road out of their pos-

session and place it in the hands of a receiver.'' Circumstances may also exist

where a default is imminent and manifest which will make the appointment of

a receiver proper before the default has actually occurred,^' but ordinarily a receiver

will not be appointed before default. ^°

3. Mismanagement of Road. A receiver will not be appointed merely because
of internal dissensions regarding the management of the road; *° but where a rail-

road has been mortgaged and the company is notoriously insolvent and is wasting
the property so as to imperil the security, a receiver will be appointed." Where
in a foreclosure suit the bondholders are entitled to take possession by a receiver

and manage the property, the fact that it is being properly managed by the com-
pany is not ground for refusing to appoint a receiver.^

C. Appointment, Qualification, and Tenure— 1. Jurisdiction and Pow-
ers OF Court.*' While the appointment of receivers is in some cases regu-

lated by statute," courts of equity have, independently of statute, jurisdiction

holders there is no more reason for sequester- appear that the mortgage security is inade-

ing the income than any other property of quate.

the company. Union Trust Co. v. St. Louis, 36. McLane v. Placerville, etc., E. Co., 66
etc., E. Co., 24 Fed. Cas. No. 14,402, 4 Dill. Cal. 606, 6 Pac. 748; Sacramento, etc., E.
114. Co. V. San Francisco Super. Ct., 55 Cal. 453.

28. Tysen v. Wabash E. Co., 24 Fed. Cas. Eut see Eice c. First Div. St. Paul, etc., E.
No. 14,315, 8 Bisa. 247. Co., 24 Minn. 464.

29. Taylor v. Philadelphia, etc., E. Co., 37. Illinois Cent. E. Co. v. Mississippi

14 Phila. (Pa.) 451; Putnam v. Jacksonville, Cent. E. Co., 12 Fed. Cas. No. 7,008.

etc., E. Co., 61 Fed. 440; Mercantile Trust 38. Wabash, etc., E. Co. v. Central Trust
Co. V. Missouri, etc., E. Co., 36 Fed. 221, 1 Co., 23 Fed. 513; Brassey v. New York, etc.,

L. E. A. 397. E. Co., 19 Fed. 663.

30. Kelly v. Alabama, etc., E. Co., 58 Ala. 39. American L. & T. Co. v. Toledo, etc.,

439; Central Trust Co. v. Chattanooga, etc., E. Co., 29 Fed. 416.

R. Co., 94 Fed. 275, 36 C. C. A. 241; 40. American L. & T. Co. v. Toledo, etc.,

Farmers' L. & T. Co. v. Winona, etc., E. Co., R. Co., 29 Fed. 416; Tysen v. Wabash E. Co.,

59 Fed. 957 ; Dow v. Memphis, etc., E. Co., 20 24 Fed. Cas. No. 14,315, 8 Biss. 247.

Fed. 260; Kerp v. Michigan, etc., E. Co., 14 41. Western Div. Western North Carolina

Fed. Cas. No. 7,727. E. Co. v. Drew, 29 Fed. Cas. No. 17,434, 3

81. Farmers' L. & T. Co. v. Winona, etc.. Woods 691, holding further that such ap-

E. Co., 59 Fed. 957. pointment will be made notwithstanding it is

32. Kelly v. Alabama, etc., E. Co., 58 Ala. provided by statute that the mortgagee shall

489; Dow v. Memphis, etc., E. Co., 20 Fed. not be entitled to possession until after a
260. ' decree of foreclosure.

33. Dow r. Memphis, etc., E. Co., 20 Fed. 42. Van Benthuysen v. Central New Eng-
260; Kerp v. Michigan Lake Shore E. Co., 14 land, etc., R. Co., 17 N. Y. Suppl. 709.

Fed. Cas. No. 7,727. 43. Concurrent and conflicting jurisdiction

34. Benedict v. St. Joseph, etc., E. Co., 19 of different courts see Couets, 11 Cyc. 988,

Ferl. 173. 1011, 1019.

35. Wilmer r. Atlanta, etc., Air-Line E. Power of judge at chambers or in vacation

Co., 30 Fed. Cas. No. 17,775, 2 Woods 409, to appoint receivers see Judges, 23 Cyc. 554.

holding further that in such a case the ap- 44. Sacramento, etc., E. Co. v. San Fran-
pointment may be made, although it does not cisco Super. Ct., 55 Cal. 453; Cincinnati, etc.,

[IX, C, 1}
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to appoint receivers,^ and in jurisdictions where law and equity are administered
by the same court, the power is exercised by courts of general jurisdiction having
the powers previously exercised by courts of equity.*" While a court cannot
extend its powers beyond its territorial jurisdiction/' it has been held that a court

having jurisdiction of the person of the corporation may appoint a receiver for

an entire line of railroad, although extending beyond the jurisdiction of the court
or running through several different states,*^ and may acquire possession of the
property by compelUng the company to execute assignments to the receiver; **

and that the fact that some of the property may be in the hands of third persons

so that the receiver may have to invoke the assistance of the courts in other juris-

dictions is no ground for refusing to make such appointment, as such assistance

will ordinarily be granted through comity; *" but the usual practice is to institute

ancillary proceedings in the different jurisdictions for the appointment of the
same person as receiver of the entire property.^' In foreclosure proceedings the
court caimot appoint a receiver except for the property or portion of the road
covered by the mortgage; ''^ and in case of several distinct roads operated as a
general system, the court cannot in a suit to foreclose a mortgage on one of such
roads, appoint a receiver for the roads of the other companies which are not affected

by the mortgage and are not parties to the suit.''^ In a suit to enforce a contract

hen on a mortgaged road the court has jurisdiction, in advance of any appUcation
to foreclose the mortgage, to take possession of the property by a receiver and
sell the same subject to all superior hens, and distribute the proceeds among those

entitled thereto."

2. Proceedings For Appointment. Ordinarily a receiver for a railroad should
not be appointed upon an ex parte appUcation,^'' and the court will not appoint

R. Co. i\ Sloan, 31 Ohio St. 1; Bonner v.

Hearne, 75 Tex. 242, 12 S. W. 38.

The Texas statute providing that a suit

for the appointment of a receiver for a, cor-

poration shall be brought " in the county
where the principal office of said corporation
is located" is held by construction in con-

nection with other statutes as merely con-
ferring on the corporation the privilege of

having such suits instituted in the county of

its principal office and not to deprive the
district courts of other counties of the power
of making such appointment in case the cor-

poration fails to plead such privilege. Bon-
ner i;. Hearne, 75 Tex. 242, 12 S. W. 38.

45. Meyer v. Johnston, 53 Ala. 237.
A federal court may in the exercise of its

chancery jurisdiction and without any statu-

tory authority appoint a receiver for a rail-

roaxl on a proper showing by a proper party.
Cole V. Philadelphia, etc., R. Co., 140 Fed.
944.

In Canada the high court of justice has
power to appoint a receiver of a railroad com-
pany at the instance of a creditor, both where
the company being situated within the prov-

ince is under provincial legislative jurisdic-

tion and also where it is under federal legis-

lative jurisdiction, if there is no federal
legislation providing otherwise. Wile v.

Bruce Mines R. Co., 11 Ont. L. Rep. 200, 7

Ont. Wkly. Rep. 157.

46. Texas Trunk R. Co. v. State, 83 Tex.

1, 18 S. W. 199.

Appointment in legal action or proceeding.
— A state district court having jurisdiction

both at law and also that previously exer-

cised by courts of chancery may appoint a
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receiver in a quo warranto proceeding to

forfeit the charter of a railroad company.
Texas Trunk R. Co. v. State, 83 Tex. 1, 18

S. W. 199.

47. State v. Jacksonville, etc., R. Co., 15
Fla. 201; Texas, etc., R. Co. v. Gay, 86 Tex.

571, 26 S. W. 599, 25 L. R. A. 52.

In Florida a receiver cannot be appointed
by the judge of one circuit to take possession

of property of a railroad company in an-

other circuit of that state. State v, Jack-
sonville, etc., R. Co., 15 Fla. 201.

48. Wilmer v. Atlanta, etc., Air-Line R.
Co., 30 Fed. Cas. No. 17,775, 2 Woods 409.

See also Port Royal, etc., R. Co. v. King, 93
Ga. 63, 19 S. E. 809, 24 L. R. A. 730; State

V. Northern Cent. R. Co., 18 Md. 193. But
see Texas, etc., R. Co. v. Gay, 86 Tex. 571, 26
S. W. 599, 25 L. R. A. 52.

49. Wilmer v. Atlanta, etc., Air-Line R.
Co., 30 Fed. Cas. No. 17,775, 2 Woods 409.

50. Wilmer v. Atlanta, etc., Air-Line R.
Co., 30 Fed. Cas. No. 17,775, 2 Woods 409.

51. Central Trust Co. v. Wabash, etc., R.
Co., 29 Fed. 618.

Ancillary appointment see iwfra, IX, H, 2.

52. State v. Jacksonville, etc., R. Co., 15

J?la. 201; Merriam r. St. Louis, etc., R. Co.,

136 Mo. 145, 36 S. W. 630. But see Rumsey
V. Peoples R. Co., 91 Mo. App. 202; Piatt t'.

New York, etc., R. Co., 170 N. Y. 451, 63

N. E, 532 \reversing 63 N. Y. App. Div. 401,

71 N. Y. Suppl. 913].
53. Hook V. Bosworth, 64 Fed. 443, 12

C. C. A. 208.

54. Park c. New York, etc., R. Co., 70
Fed. 641.

55. Wabash R. Co. r. Dykeman, 133 Ind.
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a receiver without notice to the adverse party and an opportunity to be heard
where it is not shown that a manifest and urgent necessity for such immediate
appointment exists,^" or where a temporary 'injunction will adequately protect

the rights of the parties until such notice can be given.^^ Circumstances may
arise, however, under which the appointment of a receiver on an ex yarte appli-

cation without notice will be proper; ^' but to justify such an appointment the

bill or petition must allege facts showing it to be necessary,^" and it is not sufficient

merely to allege that such an emergency exists."" The bill or petition must in all

cases allege sufficient facts to justify the appointment of a receiver,"' although

the fact that the averments were not such as to have made it proper to appoint

a receiver will not make the order appointing one a nullity."^ So also the court

should not appoint a receiver merely on a bill filed without being supported by
evidence or affidavits,"^ and where the facts alleged as grounds for the appoint-

ment are positively denied a receiver will not ordinarily be appointed; "^ but
while this is true where the hearing is on bill and answer only, if there is other

evidence in support of the bill it will be considered, and if on the evidence the

court is of the opinion that a case is made for the appointment of a receiver, such
appointment will be made notwithstanding the denials of the answer."^ The
court may appoint a receiver on petition in the pending cause without the filing

of an original bill,"" and the usages of courts of equity as to the manner of appoint-

ing receivers where it is not otherwise provided by statute are aHke applicable to

cases arisiag under the codes."' Where a prior mortgagee fails to take possession

a jimior encumbrancer whose rights are likely to be injured by the property
jemaining in possession of the mortgagor may file his bill, and, if sufficient cause

56, 32 N. E. 823; Chicago, etc., R. Co. v.

Cason, 133 Ind. 49, 32 N. E. 827; Cook v.

Detroit, etc., R. Co., 45 Mich. 453, 8 N. W.
74; People v. Albany, etc., R. Co., 55 Barb.
(N. Y.) 344 [affirmed in 57 N. Y. 161],;

Devoe t\ Ithaca, etc., R. Co., 5 Paige (N. Y.)

521.
56. Florida.— State v. Jacksonville, etc.,

R. Co., 15 Fla. 201.

Indiana.— Wabasb R. Co. v. Dykeman, 133
Ind. 56, 32 N.E. 823; Chicago, etc., R. Co.

V. Cason, 133 Ind. 49, 32 N. E. 827.

Uissoitri.— Merrmm v. St. Louia, etc., R.
Co., 136 Mo. 145, 36 S. W. 630.

New York.— People v. Albany, etc., R. Co.,

55 Barb. 344 [affirmed in 57 N. Y. 161].

Ohio.— Cleveland, etc., R. Co. v. Jewett, 37

Ohio St. 649.

See 41 Cent. Dig. tit. "Railroads," § 677.

The non-residence of one defendant is no
excuse for failing to give notice to another
defendant who is not a non-resident. Wabash
R. Co. V. Dykeman, 133 Ind. 56, 32 N. E.

823.
A service of the petition for the appoint-

ment of a receiver at the instance of a judg-

ment creditor, under the English statute of

1867, must be made upon the company in

the manner prescribed by the statute. Re
Beddgelert R. Co., 24 L. T. Rep. N". S. 122,

19 Wkly. Rep. 427.
57. Devoe v. Ithaca, etc., R. Co., 5 Paige

<N. y.) 521.

58. Louisville, etc., R. Co. v. Schmidt, 52
S. W. 835, 21 Ky. L. Rep. 556.

In Missouri it is "held that where a receiver

is appointed ex parte the appointment can-

not be made for a longer time than is fairly

and reasonably requisite to allow defendant

to show cause against a further continuance
of the receivership; what is such a reason-
able time being dependent upon the circum-
stances of the particular case. St. Louis,
etc., R. Co. V. Wear, 135 Mo. 230, 36 S. W.
357, 658, 33 L. R. A. 341, holding that three
months is unreasonably long.

59. Wabash R. Co. "v. Dykeman, 133 Ind.
56, 32 N. E. 823; Chicago, etc., R. Co. v.

Cason, 133 Ind. 49, 32 N. E. 827; People v.

Albany, etc.. R. Co., 55 Barb. (N. Y.) 344
[affirmed in 57 N. Y. 161].
60. Wabash R. Co. v. Dykeman, 133 Ind.

56, 32 N. E. 823.

61. Merriam v. St. Louis, etc., R. Co., 136
Mo. 145, 36 S. W. 630; Cleveland, etc., R. Co.
u. Jewett, 37 Ohio St. 649.
Existence of assets or property.— On an

application .by creditors for the appointment
of a receiver for a railroad company which
has been dissolved, the bill must show the
existence of property or assets upon which
the court can act. Bigelow v. Union Freight
R. Co., 137 Mass. 478.

62. Hervey v. Illinois Midland "R. Co., 28
Fed. 169.

63. Newcastle, etc., R. Co.'s Appeal, 3
Walk. (Pa.) 281.

64. Rochester v. Bronson, 41 How. Pr.
(N. Y.) 78; Whitehouse v. Point Defiance,
etc., R. Co., 9 Wash. 558, 38 Pac. 152.

65. Allen v. Dallas, etc., R. Co., 1 Fed. Oas.
No. 221, 3 Woods 316. See also Chicago,
etc., R. Co. V. Kenney, 159 Ind. 72, 62 N. E.
26.

66. Langdon c. Vermont, etc., R. Co., 54
Vt. 593.

67. Cincinnati, etc., R. Co. v. Sloan, 31
Ohio St. 1.
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is shown, have the property placed in the hands of a receiver, without making
the prior encumbrancers parties; °^ and in a suit by trustees under a raiboad
mortgage asking for the appointment of a receiver, bondholders under the mort-
gage are not necessary or proper parties, where the interest of all the bondholders
is the same and no misconduct or incompetency on the part of the trustee is

charged.'*"

3. Hearing, Order, and Relief Granted. On a motion for the appointment of

a receiver the case cannot be heard on its merits as at the final hearing; ™ nor will

the court, on an apphcation for the appointment of a receiver, take jurisdiction of

and decide quest ons having no relation to the object for which the receiver is

appointed." An application for the appointment of a receiver may be denied
temporarily and continued pending negotiations and proceedings which may
affect the propriety of making the appointment,'^ and the refusal of a motion
for the appointment of a receiver is no bar to a subsequent application by leave

of court, even upon the same state of facts;" and the order appointing a receiver

to take possession of and operate a railroad may be modified or changed by the

court without the consent of the parties.'* It is the better practice for the order

appointing the receiver to stipulate as to the debts and liabilities of the company
to be paid by the receiver; '^ but it is not essential that the order for the payment
of preferred debts should be made at the time and as a condition of the appoint-

ment, and if not then made it may be made subsequently.'" The court in appoint-

ing a receiver may impose such terms as a condition of making the appointment
as it may deem just and equitable," and the party a king for and accepting the
appointment on the conditions imposed will be bound thereby.'^ The court

has power to protect its receiver in his possession and cont.ol of the property
and may enjoin others from interfering therewith; '" but it cannot, in a suit in

which the receiver is appointed, enjoin another railroad company not a party
to the suit and not charged with any interference with the property in the pos-
session of the receiver, from discriminating between the receiver's road and the
other connecting roads as to the shipments of freight.*" The court may also

determine the compensation to which the receiver shall be entitled.'^

68. Illinois Cent. R. Co. f. Mississippi can proceed without a receivership. Central
Cent. R. Co., 12 Fed. Cas. No. 7,008. Trust Co. v. St. Louis, etc., R. Co., 41 Fed.
69. Skiddy «. Atlantic, etc., R. Co., 22 551.

Fed. Cas. No. 12,922, 3 Hughes 320, holding If the appointment is not made as a favor
that an application of bondholders to be made to the bondholders but as a matter of legal
parties under such circumstances was prop- right under an express provision contained
erly denied. in the mortgage in regard to the appoint-
70. Kerp v. Michigan, etc., R. Co., 14 Fed. ment of a receiver, the court cannot make

Cas. No. 7,727. claims not already constituting a lien a
71. Taylor v. Philadelphia, etc., R. Co., 7 prior lien upon the corpus of the property,

Fed. 381, holding that the court will not de- where the income of the road is insufficient
termine the propriety of postponing a meet- to pay current expenses. U. S. Trust Co. i;.

ing called for the election of officers. New York, etc., R. Co.. 25 Fed. 800.
72. Central Trust Co. v. Wabash R. Co., 78. Farmers' L. & T. Co. v. Kansas City,

25 Fed. 693. etc., R. Co., 53 Fed. 182. holding further that
73. Belmont v. Erie R. Co., 52 Barb. where in a foreclosure suit the trustee in

(N. Y.) 637. good faith assents to the terms imposed, the
74. Ex p. Dunn, 8 S. C. 207. bondholders which he represents are as much
75. Farmers' L. & T. Co. v. Kansas City, bound by such assent as if it had been given

etc., R. Co., 53 Fed. 182 ; Central Trust Co. v. by them in person.
St. Louis, etc., R. Co., 41 Fed. 551. 79. Vermont, etc., R. Co. ». Vermont Cent.
76. Central Trust Co. v. St. Louis, etc., R. Co., 46 Vt. 792.

R. Co., 41 Fed. 551 ; Blair v. St. Louis, etc., 80. ^^'ood c. New York, etc., R. Co , 61
R. Co., 22 Fed. 471. Fed. 236.
77. Farmers' L. & T. Co. v. Kansas City, 81. Re Hull, etc., R. Co., 57 L. T. Rep.

etc., R. Co., 53 Fed. 182. See also Fosdick N. S. 82, holding that while the court cannot
r. Schall, 99 U. S. 235, 25 L. ed. 339 ; Dow dictate to a person what he shall take it may
t'. Memphis, etc., R. Co., 20 Fed. 260. refuse to appoint or retain as a receiver a

If a mortgagee is unwilling to take a re- person who is unwilling to serve for the com-
eeiver on the terms imposed the foreclosure pensation allowed.
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4. Defenses ahd Objections to Appointment. The fact that a receiver for a

railroad has akeady been appointed in one action will not prevent the appoint-

ment of another receiver in another action by different parties and involving

different rights, although affecting the same property; '^ and in a foreclosure suit

a receiver may be appointed notwithstanding the road is in the possession of a

lessee, where the lessee is a party before the court; '^ nor does the fact that the

equipment of a road of one company which is being operated by a different com-

pany may be insufficient to enable a receiver to operate it deprive a judgment

creditor of a statutory right to have a receiver appointed on the return of his

execution unsatisfied.^* Upon the insolvency of a controIUng railroad company,

if the allied companies have been carried into the hands of a receiver along with

the controUing company they may have receivers of their own appointed.''

5. Who May Apply For Appointment. Receivers for railroads may, in a proper

case, be appointed upon the apphcation of mortgagees or trustees in a deed of

trust,*" bondholders," stock-holders,** creditors,*" and while it is unusual,'" it has

been held that a receiver may under some circumstances be appointed upon the

application of the company itself."' The state, although not a creditor of the

82. St. Louis Car Co. v. Stillwater St. R.
Co., 53 Minn. 129, 54 N. W. 1064, holding
that a receivership in a suit to foreclose a
railroad mortgage will not prevent the ap-

pointment of a receiver in a suit by a judg-

ment creditor to sequester the property and
effects of the company for the benefit of

creditors, since the first receivership is only

for the purpose of foreclosure, and affects

only the property covered by the mortgage,
while the latter afTects the entire property,

and the powers of the receivers in the two
cases are entirely diflFerent.

83. Kerp v. Michigan, etc., R. Co., 14 Fed.
Cas. Xo. 7,727.

84. Ball V. Maysville, etc., E. Co., 102 Ky.
486, 43 S. W. 731, 18 Ky. L. Rep. 1540, 80
Am. St. Rep. 362.

85. Evans v. Union Pa*. R. Co., 58 Fed.

497.

86. McLane v. Placerville, etc., R. Co., 66

Cal. 606, 6 Pac. 748 ; Farmers' L. & T. Co. f.

Winona, etc., R. Co., 59 Fed. 957 ; Phinizy v.

Augusta, etc.,, R. Co., 56 Fed. 273 ; Mercantile

Trust Co. V. Missouri, etc., R. Co., 36 Fed.

221, 1 L. R. A. 397; Gray i;. Manitoba, etc.,

R. Co., 11 Manitoba 42.

87. Taylor v. Philadelphia, etc., R. Co., 14

Phila. (Pa.) 451; Cole r. Philadelphia, etc.,

R. Co., 140 Fed. 944; Putnam v. Jacksonville,

etc., R. Co., 61 Fed. 440.

88. Stevens r. Davidson, 18 Gratt. (Va.)

819, 98 Am. Dec. 692; Cole r. Philadelphia,

etc., R. Co., 140 Fed. 944; Earle v. Seattle,

etc., E. Co., 56 Fed. 909.

89. Illinois.— Louisville, etc., R. Co. v.

Southworth, 38 111. App. 225.

New York.— Loder v. New York, etc., R.

Co., 4 Hun 22.

United States.— Sage v. Memphis, etc., R.

Co., 125 U. S. 361, 8 S. Ct. 887, 31 L. ed.

694.

England.— Kingston v. Cowbridge R. Co.,

41 L. J. Ch. 152.

Canada.— Feto i: Welland R. Co., 9 Grant

Ch. (U. C.) 455.

See 41 Cent. Dig. tit. "Railroads," § 680.

The Kentucky statute of 1890 provides
that a j-udgment creditor of a railroad com-
pany after execution returned " no property
found " in whole or in part may have a re-

ceiver for the road appointed. Ball v. Mays-
ville, etc., R. Co., 102 Ky. 486, 43 S. W.
731, 18 Ky. L. Rep. 1540, 80 Am. St. Rep.
362.

Under the New Jersey statute authorizing
the appointment of a receiver for a railroad
in certain cases " upon the application of

any creditor," persons who have guaranteed
the payment of a debt of such a company
are creditors of the company in respect to

such debt within the meaning of the statute.

Pennsvlvania R. Co. v. Pemberton, etc., R.
Co., 28 N. J. Eq. 338.

The English statute of 1867 expressly pro-

vides for the appointment of a receiver, and
if necessary also a manager, upon application
of a judgment creditor (In re Manchester,
etc., R. Co.. 14 Ch. D. 645, 49 L. J. Ch. 365,
42 L. T. Rep. N. S. 714) ; but the statute

does not apply to a creditor who recovers a
judgment upon a contract entered into prior

to the passage of the act, although the judg-
ment is recovered subsequently thereto {In
re Beddgelert E. Co., 24 L. T. Eep. N. S.

122, 19 Wkly. Eep. 427),
A receiver will not be appointed at the

instance of creditors for a railroad com-
pany which has been dissolved where it is

not shown that thei'e are any assets or prop-

erty with respect to which the court can act.

Bigelow 1'. Union Freight E. Co., 137 Mass.
478.

90. Atkins v. Wabash, etc., E. Co., 29 Fed.

161.

91. Central Trust Co. v. Wabash, etc., E.
Co., 29 Fed. 618; Wabash, etc., E. Co. v.

Central Trust Co., 23 Fed. 513; Wabash, etc.,

R. Co. v. Central Trust Co., 22 Fed. 272.

See also Qaincy, etc., R. Co. v. Humphreys,
145 U. S. 82, 12 S. Ct. 787, 36 L. ed. 632

[affirming 34 Fed. 259]. But see State v.

Ross, 122 Mo. 435, 25 S. W. 947, 23 L. R. A.

534,
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company, may, in the interest of the public, apply for the appointment of a
receiver in a proceeding to forfeit the charter of the company.'^

6. Who May ok Should Be Appointed. The person appointed as receiver of
a railroad should be a person of known character and business capacity,'^ and
one who is in a position to represent impartiaUy all the interests concerned.^*
The court in making the appointment should act upon these considerations,'^

and is free to exercise its discretion and cannot be dictated to by bondholders or
others interested as to what particular person shall be appointed. °° The court
will not ordinarily appoint an oflBcer or director,*' or a stock-holder of the road,*'

or an officer of a parallel or competing road,*' or a party to the suit,^ or an attorney
of one of the parties,^ or a person pecuniarily interested in the road or under any
obligation to those who are.^ It is also the better practice not to appoint a non-
resident,* or more than one receiver; ^ but the court may in its discretion appoint
a non-resident," or more than one receiver,'' although if more than one is appointed
and they become hostile to each other they should be removed and a single receiver

appointed.* So also there is no inflexible rule making an officer of the company
inehgibie to appointment as receiver; * and it may not be improper to appoint
an officer of the company who was in no way responsible for the condition making
the receivership necessary, and whose ability and knowledge of the affairs and
needs of the company commend him as a proper person to be appointed," par-

92. Texas Trunk E. Co. v. State, 83 Tex.
1, 18 S. W. 199.

93. Farmers' L. & T. Co. v. Cape Pear,
etc., R. Co., 62 Fed. 675, holding, however,
that where the person appointed possesses the
qualiiications of character, business ability,

and the absence of any pecuniary interest,

it is no objection to his appointment that
he is not a railroad expert in the sense of

being acquainted with all the details of the
mechanical work of a railroad plant.

94. Penmsylvania Finance Co. v. Charles-
ton, etc., R. Co., 45 Fed. 436; Atkins v.

Wabash, etc., E. Co., 29 Fed 161; Meier v.

Kansas Pac. R. Co., 16 Fed. Cas. No. 9,395,

5 Dill. 476, 6 Eeporter 642.

. 95. Re Hull, etc., E. Co., 57 L. T. Eep.
N. S. 82.

96. Ue Hull, etc., E. Co., 57 L. T. Eep.
N. S. 82.

97. PeVinsylvania Finance Co. v. Charles-

ton, etc., R. Co., 45 Fed. 436; Atkins r. Wa-
bash, etc., E. Co., 29 Fed. 161.

One under whose management the condi-
tion arose leading up to and making neces-

sary the rec£ivership should not be continued
in the control of the road as receiver. Atkins
V. Wabash, etc., IE. Co., 29 Fed. 161 ; Eichards
V. Chesapeake, etc., E. Co., 20 Fed. Cas. No.
11,771, 1 Hughes 128.

98. Atkins v. Wabash, etc., R. Co., 29 Fed.

161.

99. St. Louis, etc., E. Co. f. Wear, 135 Mo.
230, 36 S. W. 357, 658, 33 L. E. A. 341,

holding that under the Missouri constitution

providing that the manager of a railroad

company shall not in any way control or

act as officer of another railroad company
operating a parallel or competing line, the

president of one railroad company is not

eligible as receiver for a company operating

a parallel or competing line.

1. Pennsylvania Finance Co. v. Charleston,

etc., E. Co., 45 Fed. 436.
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2. Pennsylvania Finance Co. v. Charleston,
etc., R. Co., 45 Fed. 436.

3. Meier y. Kansas Pac. R. Co., 16 Fed.
Cas. No. 9,395, 5 Dill. 476, 6 Eeporter 642.
While a personal interest may stimulate

activity and vigilance on the part of the re-

ceiver, it is equally liable that such vigi-
lance may when occasion arises be directed
unduly to advancing that personal interest.

Meier v. Kansas Pac. R. Co., 16 Fed. Cas.
No. 9,395, 5 Dill. 476, 6 Eeporter 642.

4. Meier v. Kansas Pac. E. Co., 16 Fed.
Cas. No. 9,395, 5 Dill. 476, 6 Eeporter 642.

5. Meier v. Kansas Pac. E. Co., 16 Fed.
Cas. No. 9,395, 5 Dill. 476, 6 Reporter 642.

6. Farmers' L. & T. Co. v. Cape Fear, etc.,

R. Co., 62 Fed. 675. See also Stanton v.

Alabama, etc.R. Co., 22 Fed. Cas. No. 13,296,
2 Woods 506.

7. See Stanton v. Alabama, etc., H. Co., 22
Fed. Cas. No. .13,296, 2 Woods 506; ,iSe Hull,
etc., R. Co., 57 L. T. Eep. N. S. 82.

8. Meier v. Kansas Pac. R. Co., 16 Fed.
Cas. No. 9,395, 6 Dill. 476, 6 Reporter
642.

9. Ralston v. Washington, etc., R. Co., 65
Fed. 557.

10. Ralston t. Washington, etc., R. Co., 65
Fed. 557.; Farmers' L. & T. Co. i-. Northern
Pac. R. Co., 61 Fed. 546. See also Bowling
Green Trust Co. i'. Virginia Pass., etc., Co.,

133 Fed. 186.

A director may be appointed manager un-
der the English statute of 1867 providing for

the appointment of a receiver for a. railroad
company and if necessary also a manager.
In re Manchester, etc., R. Co., 14 Ch. D. 645,
49 L. J. Ch. 365, 42 L. T. Eep. N. S. 714.

Construction of order.— On a motion to
appoint a receiver in an action in the name
of the state for the foreclosure of a railroad
mortgage, an order that the president and
directors of the company continue in the
possession and management of the property
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ticularly where the parties interested consent to his appointment." The English
statute of 1867, providing for the appointment of receivers for railroads, also pro-

vides for the appointment of a manager if necessary; '^ and it is held that such
necessity exists and a manager must be appointed whenever the road is to be
operated and continued as a going concern ; " but it seems that the court may
either appoint different persons,^* or may appoint the same person as receiver

and manager. ^^ The manager like the receiver is to be appointed by and act under
the control of the court/'

7. Removal of Receivers and Termination of Receivership.^' Whenever a
receiver takes possession under his appointment he holds as an officer of the court

and cannot be ousted except by its order; " but the power to remove a receiver

is incidental to the power to appoint,^* and is ordinarily a matter within the
discretion of the court.^ The court will remove a receiver for incompetency,^'
or misconduct,^^ or where it appears that the appointment was procured through
collusion and for a fraudulent or improper purpose.^' So also where a receiver

is appointed for a railroad company operating different lines of road, and a road
is included under the receivership over which such company has no right of pos-
session or control, but is interested in only as a creditor and stock-holder, such road
will be released and discharged from the custody of the receiver.^* The receiver-

ship will be continued as long as may be necessary to carry out the purposes of
the appointment,^^ which is a matter within the sound discretion of the court; ^*

but the road should be restored to its rightful owners as soon as possible," and
the receiver should be discharged and the receivership terminated whenever its

under the order of and subject to the court,
and that they make report to the court at
such times as it may require, constitutes
them receivers. Ex p. Brown, 15 S. C. 518;
In re Fifty-four First Mortg. Bonds, 15 S. C.
301.

11. Farmers' L. & T. Co. v. Northern Pac.
E. Co., 61 Fed. 546.

12. In re Manchester, etc., R. Co., 14
Ch. D. 645, 49 L. J. Ch. 365, 42 L. T. Rep.
N. S. 714.

13. In re Manchester, etc., R. Co., 14
Ch. D. 645, 49 L. J. Ch. 365, 42 L. T. Rep.
N. S. 714.

14. See Re Hull, etc., R. Co., 57 L. T. Rep.
N. S. 82.

15. See In re Eastern, etc., R. Co., 45
Ch. D. 367, 63 L. T. Rep. N. S. 604.

16. In re Manchester, etc., R. Co., 14
Ch. D. 645, 49 L. J. Ch. 365, 42 L. T. Rep.
N. S. 714.

17. Power of judge at chambers or in va-
cation to discharge receiver see Judges, 23
Cyc. 554.

18. Illinois Cent. R. Co. v. Mississippi

Cent. R. Co., 12 Fed. Cas. No. 7,008.

19. Cincinnati, etc., R. Co. v. Sloan, 31
Ohio St. 1.

20. Milwaukee, etc., R. Co. v. Soutter, 154
U. S. 540, 14 S. Ct. 1158, 17 L. ed. 604;
Jlilwaukpe, etc., R. Co. v. Howard, 131 U. S.

appendix Ixxxi, 18 L. ed. 252.
The court will not remove a receiver who

is competent and otherwise unobjectionable
merely because he is not acceptable to a
majority stock-holder (Street v. Maryland
Cent. R. Co., 58 Fed. 47) ; or even where
the receiver has been guilty of a breach of

duty where it appears that he acted in good
faith and under advice of counsel, and to

the best of his judgment for the benefit of all

parties (Simpson i\ Ottawa, etc., R. Co., 1

Ch. Chamb. (U. C.) 337).
21. Atkins v. Wabash, etc., R. Co., 29 Fed.

161.

22. Handy v. Cleveland, etc., R. Co., 31
Fed. 689; Atkins v. Wabash, etc., E. Co.,

29 Fed. 161.

Misconduct of an agent of a receiver is

not ground for discharging the receiver where
it appears that he used due care in selecting
and supervising his agents and discharged the
wrong-doer as soon as he discovered his mis-
conduct. Clarke v. Georgia Cent. R., etc., Co.,

66 Fed. 16.

23. Sage v. Memphis, etc., R. Co., 18 Fed.
571, 5 McCrary 643.

The mere concurrence of the directors in
the attempt to secure the appointment of the
receiver does not of itself show a fraudulent
collusion for which the receiver should be
discharged. Brassey v. New York, etc., R.
Co., 19 Fed. 663.

24. Georgia Cent. R., etc.. Go. v. Farmers'
L. & T. Co., 56 Fed. 357.

25. Sewell v. Cape May, etc., E. Co., (N. J.

Ch. 1887) 9 Atl. 785; Langdoji v. Vermont,
etc., R. Co., 54 Vt. 593 [distinguishing Ver'
mont, etc., R. Co. v. Vermont Cent. R. Co.,

50 Vt. 500] ; Clarke v. Georgia Cent. R., etc.,

Co., 54 Fed. 556.

26. Milwaukee, etc., R. Co. v. Soutter, 154
U. S. 540, 14 S. Ct. 1158, 17 L. ed. 604.

27. Sewell v. Cape May, etc., R. Co., (N. J.

Ch. 1887) 9 Atl. 785; Milwaukee, etc., E.
Co. V. Soutter, 2 Wall. (U. S.) 510, 17 L. ed.

900; Piatt ;;. Philadelphia, etc., R. Co., 6S
Fed. 872; Dow v. Memphis, etc., R. Co., 20
Fed. 260 ; Taylor v. Philadelphia, etc., E. Co.^

9 Fed. 1.
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objects have been accomplished or its continuance is no longer necessary; ^' and
where receivers of a railroad company have executed the duty for which the}-

were appointed, it is the right and duty of the party upon whose application they
were appointed to see to it that they are discharged if he would avoid the con-

sequences of their continuing to act in that capacity,^' although the court may
act upon its own motion.'" Where at the time of the receivership one companj-
is operating the road of another, the court \\'ill not, on discharging the receiver,

determine a controversy between the companies as to the right of possession but
will return the road to the company which was in possession at the time of the

appointment.^' A person petitioning the court to remove a receiver for miscon-
duct or incompetency should be prepared not only to prefer specific charges of

wrong-doing but to accompany them with proof,'^ but the receiver by answering
the petition waives the right to object to it on the ground that the charges were
not sufficiently definite.''

D. Operation and Effect of Appointment. The appointment of a
receiver for a railroad ordinarily has the effect of taking the property out of the

possession and control of the company and placing it in the hands of the receiver

as the representative of the court.'* The receiver upon his appointment and
quaUfication is entitled to the possession and control of the property,'^ which the

court wiU assist him in obtaining'" and subsequently protect against outside

interference." The appointment of the receiver does not have the effect of

terminating the corporate existence of the company,'* or affect existing hens
or vested property rights,'" or change the status of unsecured into secured claims.*"

The receiver is not the agent of the railroad company; *^ nor is he, no matter at

28. Louisville, etc., R. Co. r. Southworth,
38 111. App. 225; Milwaukee, etc., E. Co. f.

Soutter, 2 Wall. (U. S.) 510, 17 L. ed. 900;
Howard r. La Crosse, etc., E. Co., 12 Fed.
Cas. No. 6,760, Woolw. 49.

A refusal to discharge a receiver and termi-
nate the receivership when it is no longer
necessary and a right to a restoration of the
property is clear is a judicial error which
will be corrected on appeal. Milwaukee, etc.,

E. Co. V. Soutter, 2 Wall. (U. S.) 510, 17

L. ed. 900.

29. Langdon r. Vermont, etc., R. Co., 53
Vt. 228.

30. Piatt 1-. Philadelphia, etc., E. Co., 65
Fed. 872.

31. Long Branch, etc., E. Co. r. Sneden, 26
N. J. Eq. 539.

32. Farmers' L. & T. E. Co. v. Northern
Pac. E. Co., 61 Fed. 546.

33. Farmers' L. & T. E. Co. t. Northern
Pac. E. Co., 61 Fed. 546.

34. Ohio, etc., R. Co. v. Davis, 23 Ind. 553,

85 Am. Dec. 477; Metz v. Buffalo, etc., E.

Co., 58 N. Y. 61, 17 Am. Rep. 201; Ellis i.

Indianapolis, etc., R. Co., 5 Ohio Dec. (Re-

print) 497, 6 Am. L. Rec. 288.

Receiver of rents and profits.— Where a
receiver is appointed " of the rents, issues,

and profits " of a railroad company, the man-
agement of the railroad remains in the hands

of the company, but the receiver is entitled

to receive the gross receipts and not merely

the surplus after the payment of operating

expenses. Simpson r. Ottawa, etc., E. Co., 1

Ch. Chamb. (U. C.) 126.

Under the English statute unpaid capital

is not receivable by a receiver appointed

under section 4 of the Eailway Companies

[IX, C, 7]

Act of 1867, and therefore the appointment of

a, receiver of the undertaking of a railway
company under that act does not affect the
right of a judgment creditor to issue execu-
tion against unpaid capital, under section 36
of the Companies Clauses Act of 1845. Re
West Lancashire E. Co., 63 L. T. Rep. N. S.

56.

35. Union Trust Co. r. Weber. 96 111. 346;
Secor r. Toledo, etc., R. Co., 21 Fed. Cas. No.
12,005, 7 Biss. 513; Russell r. East Anglian
R. Co., 14 Jur. 1033, 20 L. J. Ch. 257, 3
Macn. & G. 104, 6 R. & Can. Cas. 501, 49
Eng. Ch. 80, 42 Eng. Reprint 201.

36. Secor v. Toledo, etc., R. Co., 21 Fed.
Cas. No. 12,605, 7 Biss. 513; Russell v. East
Anglian R. Co., 14 Jur. 1033, 20 L. J. Ch.
257, 3 Macn. & G. 104, 6 R. & Can. Cas. 501,

49 Eng. Ch. 80, 42 Eng. Reprint 201.

37. Vermont, etc., R. Co. r. Vermont Cent.

R. Co., 46 Vt. 792; Secor v. Toledo, etc., R.
Co., 21 Fed. Cas. No. 12,605, 7 Biss. 513;
Tliomas c. Cincinnati, etc., R. Co., 62 Fed.
803; Fidelity Trust, etc., Co. r. Mobile St. R.
Co., 53 Fed.' 687; Metropolitan Trust Co. r.

Columbus, etc., R. Co., 95 Fed. 18; Russell r.

East Anglian R. Co., 14 Jur. 1033, 20 L. J.

Ch. 2.57, 3 Macn. & G. 104, 6 R. & Can. Cas.

501, 49 Eng. Ch. 80, -42 Eng. Reprint 201.

38. Fidelity Ins., etc., Co. r. Norfolk, etc.,

R. Co.. 114 Fed. 389 [affirmed in 127 Fed.

662. 62 C. C. A. 388].

39. Union Trust Co. r. Weber, 96 111. 346;

Ex V. Dunn, 8 S. C. 207.

40. U. S. Trust Co. v. New York, etc., R.

Co., 25 Fed. 800.

41. Ohio, etc., R. Co. v. Davis, 23 Ind.

553, 85 Am. Dec. 477; St. Louis, etc., R. Co.

V. Brincker, 65 Kan. 321, 69 Pac. 328; :Metz
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whose instance appointed, the agent or representative of either party to the
litigation or any special interest represented therein; ^^ biit he holds the property
as the representative of the court for the benefit of all who may be interested

therein or ultimately found to be entitled thereto." The appointment of the
receiver is not subject to collateral attack/* unless the court was entirely without
authority to make such appointment."

E. Contracts and Leases Before Appointment— l. contracts. A
receiver of a railroad company is not bound by a contract made by the railroad

company prior to his appointment and not constituting a lien upon the property/"
and is not obliged to pay out assets or earnings of the company thereon/' nor
can he be compelled specifically to perform the same/* or held hable in damages
for a refusal to do so/" unless the contract has been subsequently ratified or

adopted/" and the receiver is entitled to a reasonable time to look into the con-

V. Buffalo, etc., R. Co., 58 N. Y. 61, 17 Am.
Rep. 201 ; Missouri, etc., R. Co. v. MoFadden,
89 Tex. 138, 33 S. W. 853.

42. Central Trust Co. v. Wabash, etc., R.
Co., 23 Fed. 863.

43. Quincy, etc., R, Co. x>. Humphreys, 145
U. S. 82, 12 S. Ct. 787, 36 L. ed. 632; Mem-
phis, etc., R. Co. V. Hoechner, 67 Fed. 456,
14 C. C. A. 469; Central Trust Co. ;;. Wa-
bash, etc., R. Co., 23 Fed. 863 ; Wabash, etc.,

R. Co. V. Central Trust Co., 22 Fed. 272;
In re Mersey R. Co., 37 Ch. D. 610, 57 L. J.

Ch. 283, 58 L. T. Rep. N. S. 745, 36 Wkly.
Rep. 372.

A judgment creditor who obtains an order
for the appointment of a receiver does not
acquire any priority or advantage over other
judgment creditors, and therefore if the road
is already in the hands of a receiver the

court should refuse to appoint another re-

ceiver at the instance of a different judgment
creditor. In re Mersey R. Co., 37 Ch. D.
610, 57 L. J. Ch. 283, 58 L. T. Rep. N. S.

745, 36 Wkly. Rep. 372.

44. Basting v. Ankeny, 64 Minn. 133, 66
N. W. 66; Russell v. East Anglian R. Co.,

14 Jur. 1033, 20 L. J. Ch. 257, 3 Macn. & G.

104, 6 R. & Can. Cas. 501, 49 Bng. Ch. 80, 42
Eng. Reprint 201.

45 State v. Ross, 122 Mo. 435, 25 S. W.
947, 23 L. R. A. 534.

46. Spencer i. Brooks, 97 Ga. 681, 25

S. E. 480; Ellis i'. Boston, etc., R. Co., 107

Mass. 1; Broven v. Warner, 78 Tex. 543, 14

S. W. 1032, 22 Am. St. Rep. 67, 11 L. R. A.

394; Southern Express Co. v. Western North
Carolina R. Co., 99 U. S. 191, 25 L. ed. 319;
Whightsel r. Felton, 95 Fed. 923 ; Manhattan
Trust Co. r. Sioux City, etc., R. Co., 81 Fed.

50; Grand Trunk R. Co. v. Central Vermont
R. Co., 81 Fed. 541 ; In re Seattle, etc., R. Co.,

61 Fed. 541; Ames v. Union Pae. R. Co., 60

Fed. 966; Central Trust Co. v. Marietta, etc.,

R. Co., 51 Fed. 15, 16 L. R. A. 90.

Traffic contracts between different roads

are not binding upon a receiver of one of the

roads (Ames v. Union Pac. R. Co., 60 Fed.

966) ; and where, under an existing contract

for a joint use by another company of a part

of the traelts and terminal facilities of the

receiver's road, there is due a, large amount
which is unsecured, lie may properly after

notice sever the connection between the roads

(Elmira Iron, etc.. Rolling Mill Co. y. Erie

R. Co., 26 N. J. Eq. 284) ; but the court may
order the receiver to adopt an advantageous
trafBc contract (Seibert v. Minneapolis, etc.,

R. Co., 58 Minn. 53, 59 N. W. 879 ) ; and
when both of the contracting roads have been
placed in the hands of receivers the court
may modify the terms of the contract if un-
duly burdensome to one of the companies,
provided it can be done with due regard to

the interest of the other company, so as to

make it just and equitable in its application
to both [In re New Jersey, etc, R. Co., 29
N. J. Eq. 67).
An agreement between a railroad company

and its employees whereby the latter are not
to be discharged except for cause to be de-

termined by arbitrators is not binding upon
a receiver of the road. In re Seattle, etc.,

R. Co., 61 Fed. 541.

Where the contract constitutes a statutory
lien the court will order the amount due
thereunder to be paid according to the prior-

ity of the claim. Newgass v. Atlantic, etc.,

R. Co., 72 Fed. 712.

A covenant in the grant of a right of way
that the railroad company will erect and
maintain a station upon the land of the
grantor is binding upon a receiver of the

road, who is liable in damages for discon-

tinuing the station, although ordered to do
so by the court. Levy r. Tatum, (Tex. Civ.

App. 1897) 43 S. W. 941.

47. Ellis i;. Boston, etc., R. Co., 107
Mass. 1.

Where a railroad company contracted to

purchase certain land and constructed its

road thereon and then went into the hands
of a receiver, it was held, on a petition by
the landowner for payment, that as the con-

tract price was exorbitant the court would
not order the claim to be paid but would au-

thorize the receiver to pay what was a rea-

sonable compensation. Coe v. New Jersey
Midland R. Co., 30 N. J. Eq. 21.

48. Southern Express Co. r. Western North
Carolina R. Co., 99 U. S. 191, 25 L. ed. 319;

Central Trust Co. r. Marietta, etc., R. Co., 51

Fed. 15, 16 L. R. A. 90.

49. Brown r. Warner, 78 Tex. 543, 14

S. W. 1072, 22 Am. St. Rep. 67, 11 L. R. A.

394 ; Whightsel v. Felton, 95 Fed. 923 ; Keeler

V. Atchison, etc., R. Co., 92 Fed. 545, 34

CCA 523.

'so! Wabash, etc., R. Co. v. Central Trust

[IX, E, 1]
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tract and determine if it is advantageous to adopt it." So also a contract by
one receiver creates no legal obligation on a subsequent receiver in the same
receivership.^^ The court may authorize a receiver to adopt and carry out an
advantageous contract previously made by the company; ^^ and if necessary to
hold the other party to a performance of a continuing contract may order the
receiver to pay amounts due thereunder prior to his appointment as well as those
which accrue during the receivership;" and where a contract has been adopted
the court will see that it is carried out according to its terms, although it may
subsequently appear not to be an advantageous contract.^

2. Leases. The receiver of a railroad which is operating another road as
lessee does not become by reason of his appointment an assignee of the lease

and is not boimd by its conditions/' unless the lease is subsequently adopted; ^'

but he has an election subject to the direction of the court whether he will adopt
it or not/* and is entitled to a reasonable time to investigate the conditions and
determine which will be more beneficial to the interests which he represents; ''*

and the possession and operation of the road by the receiver during such period.

Co., 22 Fed. 269. See also Brown v. Warner,
78 Tex. 543, 14 S. W. 1072, 22 Am. St. Rep.
67, 11 L. R. A. 394.
Building contract.— Where, at the time a

receiver was appointed with authority to
carry on the business of the railroad company
in all its branches, work was being performed
by a contractor in constructing certain build-
ings under a contract with the company, and
the receiver took no steps to terminate the
contract, for several months, after which lie

ordered the work to be stopped and made a
new contract with the contractor for its com-
pletion, it was held that the receiver was
liable at the original contract price for the
work done from the time of his appointment
up to the date when he ordered the work to

be stopped. Girard L. Ins., etc., Co. «.

Cooper, 51 Fed. 332, 2 C. C. A. 245.

Contract for water-supply.— Where, in

consideration of the grant of a right of way,
the railroad company agreed to erect a water
'tank on the land of the grantor and to pay
for water supplied from a spring on such
land, and the contract was for a long time
deemed advantageous and carried out both
by the company and the receiver, it was held
that the contract was intended to continue

as long as the right of way was used and
that the receiver had no right to discontinue

the use of the water-supply. Howe v. Hard-
ing, 76 Tex. 17, 13 S. W. 41, 18 Am. St. Rep.
17.

51. Ames v. Union Pac. R. Co., 60 Fed.

966.

53. Kansas Pac. R. Co. v. Baylea, 19 Colo.

348, 35 Pac. 744; Lehigh Coal, etc., Co. v.

New Jersey Central R. Co., 38 N. J. Bq. 175,

41 N. J. Eq. 167, 3 Atl. 134 [reversed on the

facts in 43 N. J. Eq. 669, 12 Atl. 188].

It is not a ratification of a contract made
by a prior receiver that the second receiver

after his appointment paid the amount which
had accrued thereunder prior to his appoint-

ment. Kansas Pac. R. Co. v. Bayles, 19 Colo.

348, 35 Pac. 744.

If a receiver does not disafiBrm or seek a

rescission or modification of a contract made
by his predecessor within a reasonable time,

he will be bound thereby. South Carolina,
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etc., R. Co. V. South Carolina, etc., R. Co.,

93 Fed. 543, 35 C. C. A. 423.
53. Seibert v. Minneapolis, etc., R. Co., 58

Minn. 53, 59 N. W. 879; Newgass v. Atlantic,
etc., R. Co., 72 Fed. 712.

54. Seibert v. Minneapolis, etc., R. Co., 58
Minn. 53, 59 N. W. 879, holding that in

order to keep the contract in force the court
may order such payments to be made as a
claim prior to the lien of a mortgage.

55. Wabash,- etc., R. Co. v. Central Trust
Co., 22 Fed. 269.

56. Seney v. Wabash, etc., R. Co., 150 U. S.

310, 14 S. Ct. 94, 37 L. ed. 1092; U. S. Trust
Co. V. Wabash, etc., R. Co., 150 U. S. 287, 14
S. Ct. 86, 37 L. ed. 1085 ; St. Joseph, etc., R.
Co. V. Humphreys, 145 U. S. 105, 12 S. Ct.

795, 36 L. ed. 690; Quiney, etc., R. Co. r.

Humphreys, 145 U. S. 82, 12 S. Ct. 787, 36
L. ed. 632; New York, etc., R. Co. v. New
York, etc., R. Co., 58 Fed. 268; Park v. New
York, etc., R. Co., 57 Fed. 799.

The lease of a depot is governed by the
same principles as stated in the text. Cars-
well V. Farmers' L. & T. Co., 74 Fed. 88, 20
C. C. A. 282.

Where the mortgage covers the leasehold
interest and the receiver is invested with the
entire estate, including such interest, and
operates the leased line, it has been held that
he becomes an assignee of the lease and as
such is liable for the rent stipulated. Brown
V. Toledo, etc., R. Co., 35 Fed. 444. Compare
New York, etc., E. Co. v. New York, etc., R.
Co., 58 Fed. 268.

57. Woodruff v. Erie R. Co., 93 N. Y. 609
[reversing 25 Hun 246] ; Central Trust Co. f.

Continental Trust Co., 86 Fed. 517, 30
C. C. A. 235; Clyde v. Richmond, etc., R.
Co., 63 Fed. 21.

58. New York, etc, R. Co. v. New York,
etc., R. Co., 58 Fed. 268.

The court is not bound to direct the re-

ceiver to adopt the lease of a road that is

not paying expenses and thus impose a loss

upon the other road. St. Joseph, etc., R. Co.
V. Humphreys, 145 U. S. 105, 12 S. Ct. 795,
36 L. ed. 690.

59. U. S. Trust Co. r. Wabash, etc., R.
Co., 150 U. S. 287, 14 S. Ct. 86, 37 L. ed.
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if without any manifestion of an intention to adopt the lease, or opposition to the
right of the lessor to resume possession, does not make the lease binding upon
the receiver.™ It is ordinarily, however, a matter of necessity that the receiver

shall take at least a temporary possession of the leased road,"" and the lessor

is ordinarily entitled to compensation for the use of the road while in the hands
of the receiver,'^ and certainly where there are not earnings which may be so

applied;"^ but the amount and rate of compensation will depend upon the circum-
stances under which the receiver took and held possession." If no intention

was manifested to adopt the lease and no objection or obstacle interposed to the
lessor's right to recover possession, the receiver wiU not be liable for the rents

stipulated but only for the fair and reasonable value of the use of the property,*^

and in such case the court will ordinarily Umit the amount to be paid according
to the net earnings of the road," and refuse the payment of rents where there
are no earnings over and above operating expenses. °^ A receiver will be hable,

however, according to the terms of the lease where the lessor was not at the time
of the appointment entitled to demand possession, and the court did not order
the possession restored but indicated by its orders that the rent would be paid,°^

or where the lessor, being entitled to demand possession, did so and the demand
was refused by the court, and the receiver allowed to retain possession, although
the lease was not finally adopted. °* The court may order or authorize the adoption
of a lease,™ and in such case the receiver will be bound by the covenants and

1085; St. Joseph, etc., R. Co. v. Humphreys,
145 U. S. 105, 12 S. Ct. 795, 36 L. ed. 690;
Quincy, etc., R. Co. v. Humphreys, 145 U. S.

82, 12 S. Ct. 787, 36 L. ed. 632; Johnson v.

Lehigh Valley Traction Co., 130 Fed. 932;
Carswell v. Farmers' L. & T. Co., 74 Fed. 88,
20 C. C. A. 282; Park v. New York, etc., R.
Co., 57 Fed. 799.
60. St. Joseph, etc., R. Co. v. Humphreys,

145 U. S. 105, 12 S. Ct. 795, 36 L. ed. 690;
Quincy, etc., R. Co. x>. Humphreys, 145 U. S.

82, 12 S. Ct. 787, 36 L. ed. 632 [affi/rming 34
Fed. 259].
The retention of possession of a depot

leased from a, depot company for ten months
is not an unreasonable time or an adoption
of the lease where no intention to adopt it

was manifested or possession demanded by
the depot company, which on the contrary
manifested a preference that the receiver

should retain it upon any reasonable terms,
and during this period negotiations were
pending as to the terms upon which the re.-

ceiver could afford to retain and use it. Cars-
well V. Farmers' L. & T. Co., 74 Fed. 88, 20
C. C. A. 282.

61. Farmers' L. & T: Co. t. Northern Pac.

R. Co., 58 Fed. 2S7; Central Trust Co. v.

Wabash, etc., R. Co., 46 Fed. 26.

63. Woodruff v. Erie, etc., R. Co., 93 N. Y.
609 [reversing 25 Hun 246] ; Charlotte, etc.,

R. Co. V. Chester, etc., K. Co., 118 N. C. 1078,

24 S. E. 769 ; Clyde v. Richmond, etc., R. Co.,

63 Fed. 21; Farmers' L. & T. Co. v. Northera
Pac. R. Co., 58 Fed. 257.

63. Clyde v. Richmond, etc., R. Co., 63
Fed. 21.

64. Farmers' L. & T. Co. v. Northern Pac.

R;. Co., 58 Fed. 257 [distingmshing Quincy,
etc., R. Co. r. Humphreys, 145 U. S. 82, 12

S; Ct. 787, 36 L. ed. 632.].

65. New York,, etc., R. Co. v. New York,
etc., R. Co., 58 Fed. 268.

[40]

66. Farrar v. Southwestern R. Co., 116
Ga. 337, 42 S. E. 527; Central Trust Co. v.

Wabash, etc., R. Co., 23 Fed. 863.
Where the receiver has already paid to the

lessor more than the net earnings of the
property while in his possession, the court
will not order any other payment to be made
out of the corpus of the estate. Park v. New
York, etc., R. Co., 57 Fed. 799.
Consent decree.— Where the lessor of a

railroad having the right to take possession
on default in the payment of rent, by con-
senting to a, decree permits the road to be
operated by receivers, the application of the
income of the road to the payment of the
rent must be postponed until the expenses
of the administration of the receivers have
been paid. Langdon v. Vermont, etc., R. Co.,

54 Vt. 593.

The amount is not necessarily limited ac-

cording to the actual receipts of the leased
road as an equitable basis of compensation,
since the value of the leased road as a con-
necting link in a system, may be much greater
than the sum actually received for transpor-
tation over it. Woodruff v. Erie R. Co., 93
N. Y. 609 [reversing 25 Hun 246].

67. U. S. Trust Co. v. Wabash, etc., R. Co.,

150 U. S. 287, 14 S. Ct. 86, 37 L. ed. 1085;
Quincy, etc., R. Co. v. Humphreys, 145 U. S.

82, 12 S. Ct. 787, 36 L. ed. 632; Cox v. Terre
Haute, etc., R. Co., 133 Fed. 371, 66 C. C. A.
433 [affirming 123 Fed. 439].

68. Brown v. Toledo, etc., R. Co., 35 Fed.
444.

69. Farmers' L. & T. Co. v. Northern Pac.
R. Co., 58 Fed. 257 [distinguishing Quincy,
etc., R. Co. V. Humphreys, 145 U. S. 82, 12
S. Ct. 787, 36 L. ed. 632].

70. Woodruff v. Erie R. Co., 93 N. Y: 609
[reversing 25 Hun 246] ; Mercantile Trust
Co. V. Farmers' L. & T. Co., 81 Fed. 254, 26

C. C. A, 383 [affiarming 71 Fed. 601].

[IX, E, 2]
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conditions of the lease,'* and liable for the rents according to the terms stipulated
therein," which in such cases become a part of the operating expenses and con-
stitute a prior hen to that of a mortgage."

3. Leases and Conditional Sales of Rolling Stock. Leases of rolling stock,
which are in some cases made in the form of a conditional sale,'* are governed by
the general principles above stated,'^ that the receiver is not an assignee of the
lease or bound by its terms," unless the lease is subsequently adopted," but ia

entitled to a reasonable time to decide whether it should be adopted or not.'*
The owner of the cars is, however, ordinarily entitled to demand their possession,"
and to compensation, for their use while in the hands of the receiver,'" which,
if the lease is not adopted or the right of the lessor to resume possession resisted,

is ordinarily determined not according to the terms of the lease but according to
the fair and reasonable value of such use.*' The court may authorize the adoption

The question of renouncing or adopting a
lease is a question of business policy and not
of law and the decision and order of the court
are administrative rather than judicial and
should not be disturbed by an appellate court
unless an abuse of discretion is shown. Mer-
cantile Trust Co. r. Farmers' L. & T. Co., 81
Fed. 254, 26 C. C. A. 383 laMrmhig 71 Fed.
601].

71. Charlotte, etc., E. Co. v. Chester, etc.,

E. Co., 118 N. C. 1078, 24 S. E. 769; U. S.
Trust Co. V. Mercantile Trust Co., 88 Fed.
140, 31 C. C. A. 427 [affirming 80 Fed. 18]

;

Clyde r. Eiohmond, etc., E. Co., 63 Fed. 21.
72. Woodruff r. Erie E. Co., 93 N. Y. 609

[reversing 25 Hun 246] ; Central Trust Co. v.

Continental Trust Co., 86 Fed. 517, 30 C. C. A.
235.

Where the receiver denies that he is op-
erating the road under the lease, the court
will not determine this mixed question of
law and fact upon a petition to have the re-

ceiver comply with the terms of the lease,

where all the parties interested are not before
the court. People v. Erie E. Co., 54 How.
Pr. (N. Y.) 59.

73. Central Trust Co. v. Continental Trust
Co., 86 Fed. 517, 30 C. C. A. 235 ; Mercantile
Trust Co. i: Farmers' L. & T. Co., 81 Fed.
254, 26 C. C. A. 383 [affirming 71 Fed. 601].

Priorities see supra, VIII, A, 9; and, gen-
erally, Eeceivers.

74. See Lane v. Macon, etc., R. Co., 96
Ga. 630, 24 S. E. 157; Sunflower Oil Co. v.

Wilson, 142 U. S. 313, 12 S. Ct. 235, 35
L. ed. 1025; Piatt t'. Philadelphia, etc., E.
Co., 84 Fed. 535, 28 C. C. A. 488.

Valuation of cars.— Where, in a fore-

closure proceeding, a car company intervened,

claiming title to certain cars under a condi-

tional sale, .and the case was referred to a
master to report upon the advisability of pur-
chasing or returning the cars and also upon
their value, it was held that it appearing
that the price of rolling stock had gone up
ten per cent since the cars were furnished,

the master, in estimating their value, prop-

erly added ten per cent to the amount for

which they were sold before deducting the

percentage for wear and tear. Central Trust
Co. V. Marietta, etc., E. Co., 48 Fed. 875, 1

C. C. A. 140.

75. See supra, IX, E, 2.

76. Sunflower Oil Co. v. Wilson, 142 U. S.
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313, 12 S. Ct. 235, 35 L. ed. 1025; Piatt v.

Philadelphia, etc., E. Co., 8". Fed. 535, 28
C. C. A. 488. But see Southern Iron Car
Line Co. v. East Tennessee, etc., E. Co.,

(Tenn. Ch. App. 1897) 42 S. W. 529.
77. Mercantile Trust, etc., Co. v. Southern

Iron Car Line Co., 113 Ala. 543, 21 So. 373;
Easton v. Houston, etc., E. Co., 38 Fed. 784.
A promise by the receiver to apply to the

court for authority to pay the rent, and that
in the meanwhile he will keep the leased
cars in good repair if left in his possession,
does not bind the trust estate to pay the
rent stipulated in the lease. Coe r. New Jer-
sey Midland E. Co., 27 N. J. Eq. 37.

A contract by the receiver continuing the
lease for a limited time, made by order of
the court, does not amount to an adoption
of the original lease beyond that period.
Piatt r. Philadelphia, etc., E. Co., 84 Fed.
535, 28 C. C. A. 488.

78. Piatt V. Philadelphia, etc., R. Co., 84
Fed. 535, 28 C. C. A. 488.

In case of a lease and conditional sale the
receiver is entitled to a reasonable time to

elect whether to complete the purchase or to
return the cars, paying the rent for the time
they have been used by him. Sunflower Oil

Co. r. Wilson, 142 J. o. 313, 12 S. Ct. 235,

35 L. ed. 1025.

79. Farmers' L. & T. Co. r. Chicago, etc.,

E. Co., 42 Fed. 6.

80. Lane v. Macon, etc, E. Co., 96 Ga. 630,

24 S. E. 157; Coe v. New Jersey Midland,
etc., R. Co., 27 N. J. Eq. 37; Piatt r. Phila-

delphia, etc., R. Co., 84 Fed. 535, 28 C. C. A.
488; Thomas i. Peoria, etc., E. Co., 36 Fed.

808; Turner v. Indianapolis, etc., R. Co., 24
Fed. Cas. Xo. 14,260, 8 Biss. 527, 8 Eeporter

453.

Where the receiver turns over the road to

another company which operates it as " agent
and representative " of the receiver, and
agrees to pay " all the expenses of said opera-

tions," it is liable for the reasonable value

of leased cars retained in the operation of the

road. Piatt r. Philadelphia, etc., E. Co., 84

Fed. 535, 28 C. C. A. 488.

81. Farmers' L. & T. Co. r. Chicago, etc,

E. Co., 42 Fed. 6. See also Coe r. New Jer-

sey Midland R. Co., 27 N. J. Eq. 37.

Even where the court refuses on demand
either to adopt the lease or to return the

cars, if the owner of the cars did not except
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of the lease, '^ and if adopted the receiver is bound by its covenants and con-
ditions,'' and liable for the rent stipulated therein,'* which becomes a part of the
operating expenses and a preferred claim superior to the Hen of a mortgage.''

So also if a receiver, after adoption of the lease and without the consent of the

lessor, leases the cars to another company, he is liable for the rent according to

the terms of the original lease.'"

F. Operation, Control, and Management of Road— l. In General.
Owing to the peculiar nature of a railroad both the public convenience and the

private interests in the property demand that when in the hands of a receiver it

shall be kept up and maintained as a going concern," and while this is ordinarily

done out of the income," and should be whenever the net earnings of the road

iare sufficient," the court may, when necessary, authorize a receiver to incur an
indebtedness for such purposes, ^^ such as necessary repairs, °' or the purchase of

rolling stock, °^ and make such indebtedness a first lien upon the property. '^ So
also while the court should not ordinarily undertake anything in the nature of

a new and distinct enterprise,'* it is frequently proper for it to authorize something
more than the mere operation of the property placed in the hands of the receiver,

not as a new enterprise but as a means of better preserving the property or operat-

ing it more profitably, such as further works of construction or the leasing of

another road.°^ Generally speaking, the court may order or authorize the receiver

to the Older but acquiesced therein the
amount to be paid should be determined not
according to the terms of the lease but ac-

cording to what w ould be a reasonable rental

during the possession of the receiver. Lane
V. Macon, etc., R. Co., 96 Ga. 630, 24 S. E.

157.

As to what is a fair and reasonable com-
pensation no definite rule applicable to all

cases can be laid down, but generally speak-
ing a fair compensation would be what sim-
ilar ears to be used in the same manner and
upon similar roads would commonly rent for

in the open market for the period in ques-

tion. Thomas r. Peoria, etc., R. Co., 36 Fed.
808.

Where the parties agree as to the value of
the use of the cars retained and used by a
receiver in a foreclosure suit, the court may
properly order such amount to be paid by
the receiver. Meyer v. Western Car Co., 102
IT. S. 1, 26 L. ed. .^9.

Where the ofScers of the car company and
railroad company are the same the terms of

the lease cannot be considered as a basis for

the aanount of compensation to be paid for

the use of the cars. Thomas v. Peoria, etc.,

R. Co., 36 Fed. 808.

88. Mercantile Trust, etc., Co. v. Southern
Iron Oar Lino, 113 Ala. 543, 21 So. 373.

83. Easton v. Houston, etc., R. Co., 38 Fed.

784, holding that the receiver is bound by a
covenant in the lease to keep and return the

leased cars in good condition and repair.

84. Mercantile Trust, etc., Co. v. Southern
Iron Car Line. 113 Ala. 543, 21 So. 373.

85. Mercantile Trust, etc., Co. r. Southern
Iron Car Line, 113 Ala. 543, 21 .So. 373.

Priority of claims see supra, VIII, A, 9;

and, generally, Recjiveks.
86. Mercantile Trust, etc., Co. v. Southern

Iron Car Line, 113 Ala. 543, 21 So. 373.

87. Meyer v. Johnston, 53 Ala. 237; Van-
derbilt V. Central R. Co., 43 N. J. Eq. 669, 12

Atl. 188; Hoover v. Montclair, etc., R. Co.,

29 N. J. Eq. 4; South Carolina, etc., R. Co.

V. Carolina, etc., R. Co., 93 Fed. 543, 35
C. C. A. 423.
88. See Meyer v. Johnston, 53 Ala. 237.

89. Taylor v. Philadelphia, etc., R. Co., 9
Fed. 1, 19 Fed. Cas. No. 11,085a, 14 Phila.

(Pa.) 501, holding that where the net earn-
ings of the road are sufficient for the purpose
the court should not authorize a receiver to

borrow money to purchase rolling stock, the
only object of the loan being that the net
earnings might be applied to the payment of

interest on bonds.
90. Meyer v. Johnston, 53 Ala. 237;

Hoover ). Montclair, etc., R. Co., 29 N. J.

Eq. 4; Vilas v. Page, 106 N. Y. 439, 13 N. E.

743; Union Trust Co. f. Illinois Midland R.
Co., 117 U. S. 434, 6 S. Ct. 809, 29 L. ed.

963; Wallace v. Loomis, 97 U. S. 146, 24
L. ed. 895; Stanton r. Alabama, etc., R. Co.,

22 Fed. Cas. No. 13,296, 2 Woods 506.
91. Hoover v. Montclair, etc., R. Co., 29

N. J. F^. 4.

92. Vilas V. Page, 106 N. Y. 439, 13 N. E.
743.

93. Meyer v. Johnston, 53 Ala. 237;
Hoover r. Montclair, etc., R. Co., 29 N. J.

Eq. 4; Vilas v. Page, 100 N. Y. 439, 13 N. E.
743; Wallace r. Loomis, 97 U. S. 146, 24
L. ed. 895 ; Stanton r, Alabama, etc., R. Co.,

22 Fed. Cas. No. 13.296, 2 Woods 508.
Priorities of claims see supra, VIII, A, 9;

and, generally, Receivers.
94. See Mercantile Trust Co. v. Missouri,

etc.. R. Co., 41 Fed. 8; Ritchie v. Central
Ontario R. Co., 7 Ont. L. R. 727, 3 Ont.
Wl-ly. Rep. 609.
95. Mercantile Trust Co. v. Missouri, etc.,

E. Co., 41 Fed. 8; Kelly v. Green Bay, etc.,

R. Co., 5 Fed. 846. 10 Biss. 151.
Construction of branch lines.— The court

may, if to the advantage of the road in the
hands of the receiver, authorize the receiver

[IX, F, 1]
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to do any acts with regard to the preservation and operation of the road which
are within the corporate powers of the company; ^° but the receiver cannot exercise
nor can the court authorize him to exercise any powers or franchises beyond
those of the company to whose possession he succeeds." While the extent of the

receiver's authority independently of any previous order or authority from the court

cannot well be precisely defined/* he is usually clothed with considerable dis-

cretionary power in regard to the ordinary affairs of the road and its operation
and is not obliged to first submit all matters to the court,'"' and the court will

subsequently confirm whatever acts of the receiver it would have authorized in

the first instance had such authority been asked.' As a receiver is the agent
of the court, his authority is necessarily hmited to such powers as the court appoint-

ing him is authorized to confer,^ and which were in fact conferred by the order
appointing him,' or prescribed by statute where his powers are so defined;^ and
he cannot, without the direction of the court, incur expenses on account of the
property in his hands beyond what are necessary for its preservation, use, and

to apply revenues in his hands to the con-
struction of a branch line. Gibert v. Wash-
ington City, etc., R. Co., 33 Gratt. (Va.)
5S6.

The court will not authorize a receiver to
borrow money and issue certificates which
will be a first lien on the property for the
purpose of completing a portion of the road
without the consent of the bondholders and
lien-holders, where it does not appear that
such additional work of construction will add
to the salable value of the road (Philadel-
phia Inv. Oo. V. Ohio, etc.. R. Co., 36 Fed.

48) ; or authorize a receiver to proceed with
the construction of a small portion of the
incompleted part of a railroad where it is

questionable whether such a construction
will be of any real benefit to the undertaking,
and in the face of the opposition of those of

the bondholders whose interest is largely in

excess of those desiring it and in the fa«e

of a judgment directing a sale of the road
(Ritcihie v. Central Ontario R. Co., 7 Ont.
L. R. 727, 3 Ont. ViTkly. Rep. 609).
96. Morrison i\ Forman, 177 111. 427, 53

N. E. 73; Gibert r. Washington Citv, etc.,

R. Co., 33 Gratt. (Va.) 686; South Carolina,
ete.. R. Co. r. Carolina, etc., R. Co., 93 Fed.
543, 35 C. C. A. 423.

Statutory receivers.— Where a receiver-

ship is not created by the court but the
receiver is appointed by the governor of the

state under an internal improvement stat-

ute granting aid to the ra,ilroad company,
and providing for the appointment of a re-

ceiver in certain cases, the receivership is

governed by the statute, and the powers of

the receiver cannot be enlarged by the court.

State V. Edgefield, etc., R. Co., 6 Lea (Tenn.)

353.

Application of Interstate Commerce Act.

—

The enactment of the Interstate Commerce
Act of 1906, commonly known as the Hep-
burn Act, and providing that after May 1,

1908, it shall be unlawful for a railroad

company to transport from one state to an-

other any commodity mined or produced by
it or in which it may have an interest, is not
suflScient ground for revoking an authority

previously given to a receiver for developing
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a new mine, improving the line of railroad,

and making connections with another road,

where it does not appear that after the act

wovild take effect the receiver could not
market all the coal within the state or make
an advantageous disposition of the mining
properties without violating the statute,

which applies only to interstate traffic. New
York Cent, Trust Co. v. Pittsburg, etc., R.
Co., 52 Misc. (N. Y.) 195, 101 N. Y. Suppl.
837.

97. Lewis i\ Germantown, etc., R. Co., 16
Phila. (Pa.) 608.

98. South Carolina, etc.. R. Co. i: Caro-
lina, etc., E. Co., 93 Fed. 543, 35 C. C. A.
423.

99. South Carolina, etc., R. Oo. v. Carolina,
etc., R. Co., 93 Fed. 543, 35 C. C. A. 423;
Phinizy v. Atignsta, etc., R. Co., 62 Fed.
771.

Application of rale.—A receiver may, with-
out previous authority from the court, incur
ordinary operating expenses, such as salaries

and the costs of necessary sup~plies and ma-
terials, and the expenses of beeping the road
and rolling stock in order (South Carolina,
etc., R. Co. V. Carolina, etc., R. Co., 93 Fed.
543, 35 C. C. A. 423) ; and may make a con-

tract with another company which is a joint
owner and user of a, railroad bridge for the
making of necessary repairs upon the bridge
(Central Trust Co. v. Wabash, etc., R. Co.,

52 Fed. 908).
Regulating train service.—An order made

by the court adopting a schedule of wages
to be paid by the receiver is not vio^

latcd by the receiver in respect to employees
receiving monthly wages by varying the train
service to meet changed conditions of traffic,

although such change requires somewhat
longer hours and more miles of service. Dex-
ter t'. Union Pac. R. Co., 75 Fed. 947.

1. Phinizy v. Augusta, etc., R. Co., 62 Fed.
771.

2. International, etc., R. Co. r. Wentworth,
8 Tex. Civ, App, 5, 27 S, AV. 680.

3. Gooderham t. Toronto, etc., Tl. Co., 28
Grant Ch. (U. C.) 212.

4. International, etc., R. Co, r. Wentworth,
8 Tes. Civ. App. 5, 27 S. W. 680.
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operation as contemplated by his appointment.^ Tlie receiver may, and in many
cases must, act tlirough agents,' and it will be presumed that an agent occupying
a certain position under a receiver is invested with the same authority as if he
was in the employ of the railroad company.' Although the property is in the

custody of the court it is operated by the receiver as a common carrier, whose
lights and duties are those of a common carrier,' and the court should recognize

and conform to the established usages and customs in regard to the operation of

railroads." A receiver has no right unjustly to discriminate as to rates and facil-

ities between different connecting carriers,^" or between different shippers;" and
the court may make such orders as are necessary to compel the receiver properly

to perform his duties as a common carrier and to prevent discriminations,^^ and
may compel a receiver to repay amounts exacted by unjust discriminations."

The court may also adjust differences between the receiver and his employees,

and require a receiver to make such contracts or arrangements in regard to rates

of wages and conditions of employment as it may deem proper." The receiver

must comply with any statutory requirements as to the use and operation of

the road,^ and a receiver appointed by a federal court must operate the road

according to the laws of the state in which it is situated. '° A receiver cannot,

•without authorityfrom the court, condemn land on behalf of the.railroad company,"
and it has been doubted whether the court may authorize a receiver to do so; ''

5. International, etc., R. Co. v. Wentworih,
8 Tex. Civ. App. 5, 27 S. W. 680; Cowdrey
-p. Galveston, etc., E. Co., 93 U. S. 352, 23
L. ed. 950; Charlebois v. Great North West
Cent. R. Co., 11 Manitoba 135.

Application Of rule.—A receiver has no
Tight to make expenditures to defeat a, pro-

posed subsidy ifrom a city to aid in the con-

struction of a competing road, although its

construction might diminish the future earn-

ings of the rijad in his hands (Cowdrey v.

•Galveston, etc., R. Co., ,93 U. S. 352, 23 L. ed.

950) ; and a receiver has no right to expend
money for the maintenance of a reading
Team for the benefit of employees of :the

road, since such expenditure is charitable in

its nature, and does not properly appertain

to the administration of the trust (Langdon
V. Vermont, etc., E. Co., 54 Vt. 593).

6. Kansas Pac. R. Co. v. Bayles, 19 Colo.

348, 35 Pac. 744; South Carolina, etc., R.
Co. V. Carolina, etc., K. Co., 93 Ped. 543, 35

C. C. A. 423.

7. Kansas Pac. R. Co. v. Bayles, 19 Colo.

348, 35 Pac. 744; Northern Pac. R. Co. v.

American Trading Co., 195 U. S. 439, 25
S. Ct. 84, 49 L. ed. 269 [affirming 120 Ped.

873, 57 C. C. A. 533 {reversing 112 Fed.

829)].
8. Beers v. Wabash, etc., R. Co., 84 Fed.

244.
9. Central Trust Co. v. Colorado Midland

E. Co., 89 Fed. 560, holding that where a
receiver acts in accordance with the common
usage of the business in paying claims for

lost express matter, upon affidavits as to its

value, such evidence should be accepted as

sufficient by the coiirt.

10. Cutting V. Florida R., etc., Co., 43 Fed.

747; Beers v. Wabash, etc., R. Co., 34 Fed.

244; Missouri Pac. R. Co. v. Texas, etc., R.

Co., 30 Fed. 2.

11. Cincinnati Stock-Yards Co. v. United

E. Stock-Yards Co., 8 Ohio Dec. (Eeprint)

395, 7 Cine. L. Bui. 295 ; McCoy v. Marietta,

etc., R. Co., 15 Fed. Cas. No. 8,7306.

12. Cincinnati Stock-Yards Co. v. United
R, Stock-Yards Co., 8 Ohio Dec. (Eeprint)

395, 7 Cine. L. Bui. 295; Missouri Pac. R.

Co. V. Texas, etc., R. Co., 30 Fed. 2.

A federal court will not enjoin a receiver

appointed by and under the control of a
state court from discriminating between dif-

ferent shippers, but will leave the petitioner

to apply to the state court for the proper
relief. McCoy v. Marietta, etc., E. Co., 15

Fed. Cas. No. 8.7306.

13. Cutting V. Florida, etc., E. Co., 43
Ped. 747.

14. Waterhouse v. Comer, 55 Fed. 149, 19

L. E. A. 403.
1:5. Peckham v. Dutchess County E. Co.,

145 N. Y. 385, 40 N. E. 15 [modifying 81

'Hun 399, 31 N. Y. Suppl. 105], holding that
where, after a judgment was rendered against
a railroad company, requiring it to construct

a farm crossing as required by statute, the

company leased its road to another company
for which a receiver was subsequently ap-

pointed, the receiver should be required to

construct the crossing or in case he had not
means to do so and the bondholders in whose
interest he was appointed would not furnish
the means, he should be required to sur-

render the property upon which the road
was constructed to the owner entitled to the

crossing and be enjoined from making any
further use of it until the judgment was
complied with.

16. Erb V. Morasch, 177 U. S. 584, 20
S. Ct. 819, 44 L. ed. 897 [affirming 60 Kan.
251, 56 Pac. 133].

17. Minneapolis Western E. Co. v. Minne-
apolis, etc., R. Co., 61 Minn. 502, 63 N. W.
1035.

18. See Minneapolis Western E. Co. v.

Minneapolis, etc., E. Co., 61 Minn. 502, 63
N. W. 1035.

[IX, F, 1]
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but it has been held that the court may do so when necessary to complete an
undertaking previously commenced by the company and which is essential to
the profitable operation of the road."

2. Contracts of Receivers. The court may authorize a receiver to make
any contracts necessary for the preservation and operation of the road which
are within the corporate powers of the company,^" and the receiver is ordinarily

invested with a broad discretion as to the making of such contracts,^' and is not
required in all cases to first procure authority from the coui't.^^ So a receiver

may without previous authority from the court make contracts for necessities

for the operation of the road/^ make contracts as to rates of transportation,"

and the giving of such rebates as are not unlawful,^^ contract with a shipper to

furnish cars at a certain time and place,^" and make contracts for through trans-

portation to points beyond the terminus of the road under his control; ^' but a

receiver has no right, without the sanction of the court, to make contracts involv-

ing a large outlay of money or extending beyond the receivership,^* and the court

will not authorize a large expenditure which is not absolutely essential for the

proper maintenance and operation of the road and which can be met only by
anticipating income.^° The receiver's contracts are subject to the approval of

the court ;
^^ but the court will ordinarily recognize and enforce all contracts

made in good faith and for a proper purpose, although not previously authorized,"'

even where the contract may seem to be improvident if it has been fully per-

formed in good faith and without notice on the part of the other party as to its

improvident character;"^ and where the contract has not been performed and the

19. Morrison v. Forman, 177 111. 427, 53
- N. E. 73, holding that under such circum-
st4,noes the court may autliorize a receiver to
condemn lands for a depot, yards, and sid-

ings.

20. South Carolina, etc., R. Co. v. Caro-
lina, etc., R. Co., 93 Fed. 543, 33 C. C. A.
423, holding that where a road in the hands
of a receiver is not paying expenses the re-

ceiver may, vfith the consent of the court,
contract with another company to operate it,

and may in such contract agree to save the
operating company harmless against actions
for damages by reason of its operation of the
road.
21. Vanderbilt v. Central R. Co., 43 N. J.

Eq. 669, 12 Atl. 188; Northern Pac. R. Co.

V. American Trading Co., 195 U. S. 439, 25
S. Ct. 84, 49 L. ed. 269 [affirminc/ 120 Fed.
873, 57 C. C. A. 533 (reversing 112 Fed.
829)].

22. Kansas Pac. R. Co. v. Bayles, 19 Colo.

348, 35 Pac. 744; Vanderbilt r. Central R.
Co., 43 N. J. Eq. 669, 12 Atl. 188; South
Carolina, etc., R. Co. v. Carolina, etc., R.
Co., 93 Fed. 543, ?5 C. C. A. 423.

Authority from the court is only necessary
in those cases where the intention of the
receiver is to make contracts involving large

expenditures or for extraordinary purposes
or creating obligations extending beyond
the receivership. South Carolina, etc., R.
Co. v. Carolina, etc., R. Co., 93 Fed. 543, 35
C. C. A. 423.

23. South Carolina v. Port Royal, etc., R.
Co., 89 Fed. 565.

24. Kansas Pac. R. Co. v. Bayles, 19 Colo.

348, 35 Pac. 744; Bayles (:. Kansas Pac. R.
Co., 13 Colo. 181, 22 Pac. 341, 5 L. R. A.

480.
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The receiver of a railroad may give an un-
usually low rate in order to introduce into

general use a cheap and valuable article

which if brought into general demand would
add to the freight receipts of the roads
handling it. Clarke v. Central R., etc., Co.,

66 Fed. 16. «

25. Kansas Pac. R. Co. v. Bayles, 19 Colo.

348, 35 Pac. 744; Ex p. Benson, 18 S. 0. 38,
44 Am. Rep. 564.

26. San Antonio, etc., R. Co. v. Barnett,
{Tex. Civ. App. 1898) 44 S. W. 20 [dis-

tinguishing International, etc., R. Co. v.

Wentworth, 8 Tex. Civ. App. 5, 27 S. W.
680].

27. Kansas Pac. R. Co. v. Bayles, 19 Colo.

348, 35 Pac. 744; Northern Pac. R. Co. v.

American Trading Co., 195 U. S. 439, 25
S. Ct. 84, 49 L. ed. 269 {affirming 120 Fed.
873, 57 C. C. A. 533 {reversing 112 Fed.

829)]. But see International, etc., R. Co.
V. Wentworth, 8 Tex. Civ. App. 5, 27 S. W.
680.

28. Chicago Deposit Vault Co. v. McNulta,
153 U. S. 554, 14 S. Ct. 915, 38 L. ed. 819.

29. Lee v. Victoria R. Co., 29 Grant Ch.
(U. C.) 110.

30. Vanderbilt v. Central R. Co., 43 N. J.

Eq. 669, 12 Atl. 188; Chicago Deposit Vault
Co. V. McNiilta, 153 U. S. 554, 14 S. Ct. 915,

38 L. ed. 819; South Carolina v. Port Royal,
etc., R. Co.. 89 Fed. 565.

31. South Carolina, etc., R. Co. v. Carolina,
etc., R. Co.. 93 Fed. 543, 35 C. C. A. 423;
South Carolina !>. Port Royal, etc., R. Co., 89
Fed. 565. See also Kerr 'v. Little, 42 N. J.

Eq. 528, 9 Atl. 110 [reversed on the facts

in 44 N. J. Eq. 263, 14 Atl. 613].
32. See Vanderbilt v. Central R. Co., 4a

N. J. Eq. 669, 12 Atl. 188.
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court refuses to order it carried out on account of its improvident character, it

may allow the other party compensation for expenditures made in good faith

preparatory to carrying out the contract on its part.'' The receiver may contract

through agents/* but he cannot delegate to an agent any greater powers than he
himself possesses.'^ The contracts of a receiver are not binding upon him per-

sonally unless he has pledged his individual credit, but only in his representative

capacity.'" A traffic contract made by a receiver with another road, allowing

the latter to operate trains over his road, if without any stipulation as to its

continuance, is terminable at the will of the receiver."

3. Making or Taking Leases. The court may, whenever essential to a more
profitable operation of the road m the hands of the receiver, authorize the receiver

to lease and operate another road; '* but a receiver has no authority to make a

lease without the approval of the court,'" and a statutory receiver appointed by
the governor of the state under a statute granting aid to the company and pro-

viding for the appointment of a receiver to operate the road in ease of a default

in the payment on the part of the railroad company cannot, in the absence of

statutory authority, lease the road to another company,*" even with the consent

and approval of the governor.*'

G, Rights and Liabilities of Company After Discharge of Receiver—
1. In General. Since, when a receiver for a railroad has been duly appointed
by a court of competent jurisdiction, the property is in the custody of the court,

and the receiver is the agent of the court and not of the company,*^ the railroad

company is not ordinarily liable after the discharge of the receiver for any claims

arising against the receiver as such during the receivership,*' whether in contract

or in tort.** So the company will not ordinarily be Uable for claims based upon
the negligence or misconduct of the receiver or his employees in the operation

of the road,*^ or bound by his contracts,*" nor can the company enforce against a
third person a contract made by such person with the receiver.*' The rule as

to the non-UabiUty of the railroad company is in some cases changed by statute,*'

33. Vanderbilt v. Central R. Co., 43 N. J. 42. Ohio, etc., R. Co. v. Davis, 23 Ind. 553,
Eq. C69, 12 Atl. 188. 85 Am. Dec. 477; Metz v. Buffalo, etc., R.

34. Bayles r. Kansas Pac. R. Co., 13 Colo. Co., 58 N. Y. 61, 17 Am. Rep. 201 ; Ellis v.

181, 22 Pac; 341, 5 L. R. A. 480; Nortnern Indianapolis, etc., R. Co., 5 Onio Dec. (Re-

Pac. R. Co. V. American Trading Co., 195 print) 497, 6 Am. L. Rec. 289; Missouri, etc.,

U. S. 439, 25 S. Ct. 84, 49 L. ed. 269 [a/- R. Co. v. McFadden, 89 Tex. 138, 33 S. W.
firming 120 Fed. 873, 57 C. C. A. 533 (re- 853.

versing 112 Fed. 829)]. 43. Godfrey v. Ohio, etc., R. Co., 116 Ind.

35. International, etc., R. Co. v. Went- 30, 18 N. E. 61; Ohio, etc., R. Co. v. Davis,

worth, 8 Tex. Civ. App. 5, 27 S. W. 680. 23 Ind. 553, 85 Am. Dec. 477; Metz v. Buf-

36. Vanderbilt v. Central R. Co., 43 N. J. falo, etc., R. Co., 58 N. Y. 61, 17 Am. Rep.
Eq. 669, 12 Atl. 188; Newman v. Davenport, 20L; Missouri, etc., R. Co. v. McFadden, 89

9 Baxt. (Tenn.) 538. Tex. 138, 33 S. W. 853; Davis v. Duncan, 19

37. Philadelphia Inv. Co. v. Ohio, etc., R. Fed. 477.

Co., 41 Fed. 378. 44. Godfrey v. Ohio, etc., R. Co., 116 Ind.

38. Gilbert v. Washington City, etc., R. 30, 18 N. E. 61.

Co., 33 Gratt. (Va.) 586; Mercantile Trust 45. See infra, X, C, 9, c.

Co. V. Missouri, etc., R. Co., 41 Fed. 8. 46. Ellis v. Indianapolis, etc., R. Co., 5

39. Chicago Deposit Vault Co. v. McNulta, Ohio Dee. (Reprint) 497, 6 Am. L. Rec. 288.

153 U. S. 554, 14 S, Ct. 915, 38 L. ed. 819. 47. Consolidated Coal, etc., Co. v. Cin-

40. State v. McMinnville, etc., R. Co., 8 cinnati, etc., R. Co., 9 Ohio Deo. (Reprint)

Lea (Tenn.) 369; McMinnville, etc., R. Co. 15, 10 Cine. L. Bui. 42, holding tliat an

r. Hus-ffins, 3 Baxt. (Tenn.) 177. agreement with the receiver of a railroad to

Ratification of such a lease can be made supply coal for the use of the road for a

only by the legislature and the acceptance certain time cannot be enforced by the com-

of rent if not accepted by any legislative pany after the discharge of the receiver and

action is not a ratiiication, and the lease surrender of the road to the company, al-

being unauthorized and void the lessee is not though the full term for which such agree-

entitled to the value of improvements made ment was to be operative has not expired,

upon the road. State v. McMinnville, etc., 48. Yoakum v. Kroeger, (Tex. Civ. App.

R. Co., 6 Lea (Tenn.) 369. 1894) 27 S. W. 953; Missouri, etc., R. Co.

41. State V. McMinnville, etc., R. Co., 6 v. Chilton, 7 Tex. Civ. App. 183, 27 S. W.
Lea (Tenn.) 369. 272.

[IX, G, 1]
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or by an express assumption of such liability by the company; *' and where the road
is returned to the company without sale and with permanent improvements
made by the receiver out of the net earning of the road collected by him, the com-
pany will be Uable for claims ar sing against the receiver and payable out of such
earnings/" to the extent of the funds so diverted.*' The company will be Uable

on a contract made by it, although at the time of performance the road is in the

hands of a receiver; *^ and a judgment rendered against the company while the

roads is in the hands of a receiver operates as a lien upon its property, and if kept
alive may be enforced against the property after the discharge of the receiver

and its return to the company.^ A recognition by the court of the maintenance
of a bridge over a cut on an abandoned right of way as a charge on the assets

in the hands of a receiver imposes no duty upon the company subsequently to

maintain the bridge, where no such duty would otherwise exist.** Where the

receiver is discharged and the court orders all the property to be turned over to

a newly organized company, subject to an agreement on the part of such company
to pay "all outstanding debts and claims against said receivership," the order

does not include a judgment against the old company which was never presented

to or allowed by the receiver, and which never became a debt or claim against

the receivership.**

2. Actions and Proceedings. In an action against a railroad company on a
cause of action arising against a receiver, all the facts necessary to show a ha-
biUty on the part of the company therefor must be alleged and proved,*" and a
special verdict must find upon every issue necessary to establish such haibiUty.*'

TJnder a statute imposing an absolute liability upon the company for claims

arising against the receivership, it is not necessary to allege or prove any invest-

ment of fimds in betterments on the road.** Where the company is liable by

In Texas the statute of 18«9 makes the
railroad company upon the restoration of its

property without sale liable for any unpaid
liabilities of tlie receiver arising out of and
during the receivership, without regard to

the question of betterments (Yoakum i

ICroeger, (Civ. App. 1894) 27 S. W. 953) ;

but the statute has been held not to be appli-

cable to cases where the receiver was ap-

pointed by a federal court (MisBOuri, etc., R.
Co. V. Wood, (Civ. App. 1899) 52 S. W. 93) ;

or at least in so far as it provides for the
rendition of judgments against a receiver

after his discharge in actions pending at that
time (Fordyce v. Du Bose, 87 Tex. 78, 26
S. W.' 1050 ; Fordyce r. Beecher, 2 Tex. Civ.

App. 29, 21 S. W. 179).

49. Missouri, etc., E,. Co. i;. Chilton, 7 Tex.

Civ. App. 183, 27 S. W. 272.

50. Texas, etc., R. Co. o. Donovan, 86 Tex.

378, 25 S. W. 10; Boggs v. Brown, 82 Tex.

41, 17 S. W. 830; Texas, etc., R. Co. v.

Geiger, 79 Tex. 13, 15 S. W. 214; Missouri,

etc., R. Co. V. Lacy, 13 Tex. Civ. App. 391,

35 S. W. 505; Garrison v. Texas, etc., R.

Co., 10 Tex. Civ. App. 136, 30 S. W. 725;

Texas, etc., R. Co. v. Manton, 164 U. S. 636,

17 S. Ct. 216, 41 L. ed. 580 lajfirming 60

Fed. 979, 9 C. C. A. 300].

Rejection of claim by federal court.

—

Where a receiver has been discharged and

the property returned to the company with

bettermentsj it is liable on a judgment re-

covered against the receiver in a state court,

although the federal court which appointed

the receiver rejected the claim on inter-
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vention. Garrison v. Texas, etc., R. Co., 10
Tex. Civ. App. 136, 30 S. W. 725.

51. Missouri, etc., R. Co. v. Lacy, 13 Tex.
Civ. App. 391, 35 S. W. 505.

53. Gulf, etc., R. Co. v. Insurance Co. of
North America, (Tex. Civ. App. 1894) 28
S. W. 237.

53. Mather v. Cincinnati R. Tunnel Co., 3
Ohio Cir. Ct. 284, 2 Ohio Cir. Dec. 161.

54. Alabama, etc., R. Co. v. Brandon,
(Miss. 1893) 14 So. 438.

55. Ferguson v. Toledo, etc., R. Co., 85
N. Y. App. Div. 352, 83 N. Y. Suppl. 283
[alfirmed in 183 N. Y. 557, 76 JST. E. 1095].

56. Texas, etc., R. Co. v. Adams, 78 Tex.
372, 14 S. W. 666, 22 Am. St. Rep. 56; Howe
V. St. Clair, 8 Tex. Civ. App. 101, 27 S. W.
800.

On a petition seeking to establish liens

provided for by the Texas statute of 1889,
upon property turned over to a company by
a receiver, for unpaid liabilities arising dur-

ing the receivership, the discharge of tne
receiver must be alleged. Howe v. St. Clair,

8 Tex. Civ. App. 101, 27 So. 800.

If it is shown that betterments were made
upon the road and that it was returned to

the company without sale, it will be pre-

sumed that such betterments were made out
of the earnings of the road, and the burden
is upon defendant to show the contrary. Mis-
souri, etc., R. Co. t'. Chilton, 7 Tex. Liv. App.
183, 27 S. W. 272.

57. Texas, etc., R. Co. r. Watson, 13 Tex.
Civ. App. 555, 36 S. W. 290.

58. International, etc., R. Co. v. Cook, 16
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reason of the return of the road with betterments) the claim need not be adjusted
in the court appointing, the receiver, but an action may be brought in another

court,^" and plaintiff may sue at law and recover a personal judgment against

the company. ^^ In such cases the court has no right to require that such claims

shall be established by intervention in the original suit,°' or within a specified time,°^

and the same rule applies where the liability is imposed by statute."^ In an
action against a railroad company if the receivership has been terminated and
the receiver discharged, he is not a necessary party defendant/* and if the action

is brought against both the receiver and the company judgment may be rendered
against the company alone. *^ In the absence of statute a judgment cannot be
rendered against a receiver after his discharge which will bind either the property
or the railroad company. °°

H. Foreign and Ancillary Receiverships — l. Foreign Appointment. A
court cannot extend its jurisdiction by the appointment of a receiver,"" and the

authority of a receiver as such is limited, by the territorial jurisdiction of the court

appointing him,°* and any recognition accorded him beyond such limits rests

entirely upon comity; °' but through comity the authority of a receiver appointed
in one jurisdiction will be recognized in many ways by the courts of other juris-

dictions,™ and generally, whenever to do so would not be contrary to the laws
or pubhc policy of the latter jurisdictions, or prejudicial to the rights of their

citizens; '^ but such courts will not accord to a foreign receiver rights or powers
to which he wo\ild not be entitled in the jurisdietion of his appointment.'^

2. Ancillary Appointment. Where a railroad extending through different states

or jurisdictions is placed in the hands of a receiver, it is ordinarily highly desirable

that it should be operated under a single management; " and while it has been held

that in such cases a court of one jurisdiction may appoint a receiver for the entire Une
if it has jurisdiction of the person of the corporation, and may compel the company
to execute assignments of property situated in other jurisdictions to the receiver,'*

the usual practice is to institute ancillary proceedings in. the jurisdictions other than
that in which the receiver was first appointed,'^ the courtsof such jurisdictions, both
through comity and to secure a harmonious and more profitable management,

Tex. Civ. App. 386, 41 S. W. 665; Yookum 69. Bagby ». Atlantic, etc., R. Co., 86 Pa.
V. Kroeger, (Tex. Civ. App. 1894) 27 S. W. St. 291.

953. 70. Guaranty Trust, etc., Co. f. Philadel-

59. Texas, etc., R. Co. v. Geiger, 79 Tex. pliia> etc., R. Co.,, 69' Conn. 709, 38 Ail. 792,

13, 15 S. W. 214. 38 L. R. A. 804; Robertson v. Staed, 135 Mo.
60. Texas, etc., R. Co. v. Manton, 164 135, 36 S. W. 610, 58 Am. St. Rep. 569, 23

U. S. 636, 17 S. Ct. 216, 41 L. ed. 580 [a./- L. R. A. 303; Dillon
i ;;. Oregon, etc., R. Co.,

firming 60 Fed. 979, 9 C. C. A. 300]. 66 Fed. 622.

61. Texas, etc., R. Co. v. Bailey, 83 Tex. 71. Robertson v. Staed, 135 Mo. 135, 36

19, IS S. W. 481; Texas, etc., R. Co. v. S. W. 610, 58 Am. St. Rep. 569, 33 L. R. A.
Griffin, 76 Tex. 441, 13 S. W. 47.1; Texas, 203.

etc., R. Co. V. Johnson, 76 Tex. 421, 13 S. W. 72. Bagby v. Atlantic, etc., R. Co., 86 Pa.

463, 18 Am. St. Rep. 60. St. 291.

63. Texas, etc., R. Co. v. Watts, (Tex. 78. Port Royalj etc., R. Co. v. King, 93

1891) 18 8. W. 312; Texas, etc., R. Co. v. Ga. 63, 19 S. E. 809, 24 L. R. A. 730; Dillon

Johnson, 70 Tex. 421, 13 S. W. 463, 18 Am. v. Oregon, etc., R. Co., 66 Fed. 622; New
St. Rep. 66. York, etc., R. Co. v. New York, etc., R. Co.,

63. Missouri, etc., R. Co. v. Chilton, 7 58 Fed. 263.

Tex. Civ. App. 183, 27 S. W. 272. 74. Wilmer n. Atlanta, etc., R. Co., 30 Fed.

64. San Antonio, etc., R. Co. v. Barnett, Cas. No. 17,775, 2 Woods 409. See also SM.pro,

(Tex. Civ. App. 1898) 44 S. W. 20. IX, C, 1.

65. Bonner v. Blum, (Tex. Civ. App. 1894) 75. Central. Trust Co. v. Wabash, etc., R.

25 S. W. 60. Co., 29 Fed. 618. But see Taylor v. Atlantic,

66. Texas, etc., R. Co. v. Watson, (Tex. etc., R. Co., 57 How. Pr. (N. Y.) 9.

Civ. App. 1894) 24 S. W. 952; Where an ancillary appointment is the only

67. Atkins v. Wabash, etc., R. Co., 29 Fed. relief demanded the court has refused to en-

161. tertain jurisdiction of the bill ( Mercantile

68. Dillon «. Oregon, etc., R. Co., 66 Fed. Trust Co. v. Kanawha, etc., R. Co., 39 Fed.

622; Atkins v. Wabash, etc., R. Co., 29 Fed. 337); but the court may entertain a bill

161. for such purpose or may make such appoint-

[IX, H, 2]
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appointing the same person as receiver.'' The court of initial proceeding and by
which the receiver was first appointed is the court of primary jurisdiction" and
should direct and control the receiver in regard to the operation and management of

the property as a whole, and through comity the courts of ancillary jurisdictioii

should recognize and assist in carrying out its orders and directions.'' This

rule does not involve a refusal of jurisdiction or surrender of judicial independence

on the part of the courts of ancillary appointment; '" but on the contrary the

courts of one jurisdiction cannot, and should not if they had such power, delegate

or surrender to the courts of another jurisdiction the powers which the laws of

their own states and justice to their own citizens require that they should retain

and exercise.^ The courts of ancillary appointment still have power with regard

to the portion of the road or property within their territorial jurisdictions to make
such independent orders affecting the operation of that part of the road as the

interests of the property may require or the nature of the proceedings in both

courts justify,*' to hear and determine claims,*^ and to pass upon questions of

rights of property in their jurisdictions; *^ and where they may properly afford

rehef will not require their citizens to go into the courts of other jurisdictions

for the enforceiaent of their rights; " and comity requires that such acts and orders

ment in an ex parte proceeding (Piatt v.

Philadelphia, etc., R. Co., 54 Fed. 569).
76. Port Royal, etc., R. Co. r. King, 93 Ga.

63, 19 S. E. 809, 24 L. R. A. 730; Dillon v.

Oregon, etc., R. Co., 66 Fed. 622; New York,
etc., R. Co. i\ New York, etc., R. Co., 58 Fed.

268; Central Trust Co. v. Wabash R. Co., 29
Fed. 018.

Circumstances might arise which would
justify the appointment of a different person
as receiver in the diiferent jurisdictions, but
as such appointments tend to break up the

road or system and create conflicts between
the different courts in the administration of

the same property, they should not be made
unless strong reasons therefor are presented.

New York, etc., R. Co. v. New York, etc., R.
Co., 53 Fed. 268.

Removal of receiver.— Where the same re-

ceiver has been appointed by the courts of

different jurisdictions, the court of ancillary

jurisdiction has the power to remove such

receiver as to the property within its juris-

diction and appoint a different person (Cen-

tral Trust Co. V. Wabash, etc., R. Co., 29

Fed. 618); but the practice has been con-

demned as being in disregard of the comity
which should exist between the different

courts, it being held that an application for

removal should be addressed to the court of

primary jurisdiction (Chattanooga, etc., R.

Co. r. Felton, 69 Fed. 273).

77. Dillon v. Oregon, etc., R. Co., 66 Fed.

622.

The proceeding ought properly to be insti-

tuted in a jurisdiction where the principal

offices of the road are located and where there

is some material part of its road, and this

court should be the court of primary juris-

diction; but where a receiver appointed by
the court of a certain district has been recog-

nized for over two years by all the parties

and the courts of the different districts tra-

versed by the road as the court of primary

jurisdiction, the same person having been

appointed by ancillary proceedings in all of

such districts, these courts should continue to
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recognize the original appointing court as the

court of primary jurisdiction, although the

only property controlled by the railroad com-
pany in such district consisted of a leased

line which was surrendered to its owners
within a month after the receiver was ap-

pointed. Farmers' L. & T. Co. v. Northern
Pac. R. Co., 72 Fed. 26 [overruling Farmers'
L. & T. Co. V. Northern Pac. R. Co., 69 Fed.

871].
78. Guarantee Trust, etc., Co. v. Philadel-

phia, etc., R. Co., 69 Conn. 709, 38 Atl. 792,

38 L. R. A. 804; Dillon r. Oregon, etc., R.
Co., 66 Fed. 622; Ames v. Union Pac. R. Co.,

60 Fed. 906.

The rule is not based upon comity alone
but is a rule of utility resting upon sound
public policy. Any other rule would tend to

break up a road or system of roads into as

many different lines as there were courts

having jurisdiction over the different portions

and to create confusion and conflict of au-

thoritv and financial loss in its operation.

Dillon V. Oregon, etc., R. Co., 66 Fed.

622.

Absolute uniformity is not always possible

in the different jurisdictions, since the rights

of all parties must be governed by the stat-

utes and course of decision and procedure
in each respectively, and as to mere matters
of procedure, such as for the allowance and
payment of claims, a lack of uniformity in

the orders of the different courts is not ma-
terial. Central Trust Co. r. Texas, etc., R.

Co., 22 Fed. 135.

79. Dillon v. Oregon, etc., R. Co., 66 Fed.
622.

80. Taylor v. Atlantic, etc., R. Co., 57
How. Pr. (N. Y.) 9.

81. Guarantee Trust, etc., Co. v. Philadel-

phia, etc., R. Co., 69 Conn. 709, 38 Atl. 792,

38 L. R. A. 804.

82. Ames v. Union Pac. R. Co., 60 Fed.
966.

83. Chattanooga, etc., R. Co. v. Felton, 69
Fed. 273.

84. Chattanooga, etc., R. Co. ». Felton, 69
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should be respected by the court of primary jurisdiction. «' Where, however,
all the accounts are being filed and settled and disbursements made under the
direction of the court of primary jurisdiction, that court is the proper forum
in which to apply for the payment of claims.*" The same receiver may be
appointed by different courts and the appointments be merely concurrent, with-

out one being primary and the other ancillary, jurisdiction and control being
aUke invoked and conceded by each of the tribunals, and each being competent
to enforce the observance of obligations arising under its sanction."

3. Actions and Proceedings. While as a general rule a receiver cannot, in the
absence of statute, be sued without leave of the court appointing him,'' a receiver

appointed in one jurisdiction may by leave of the court appointing him be sued
in another jurisdiction,'" and in a garnishment proceeding the fact that a receiver

is a non-resident is immaterial where he is operating a road within the jurisdiction

of the court issuing the garnishee process and where the sum due to the judgment
debtor is payable.'"

X. OPERATION.

A. Duty to Operate and Injuries From Operation*— 1. Nature and
Extent of Duty — a. In General."'^ The franchises, rights, and privileges of

railroad companies are granted by the state in consideration of the resulting

benefits to the public and their acceptance by a railroad company imposes upon
it the duty of operating the railroad when constructed,'^ and of doing so in

the manner and for the purposes contemplated by its charter,"' and impartially

without discrimination for or against persons demanding similar services,'^ which
duties it may be compelled by mandamus or other proper proceeding to perform.'^

Fed. 273; Amea v. Union Pae. E. Co., 60 Fed.
966.

85. Guarantee Trust, etc., Co. v. Philadel-
phia, etc., R. Co., 69 Conn. 709, 38 Atl. 792,
38 L. R. A. 804; Ames v. Union Pac. R. Co.,

60 Fed. 966.

86. Clyde v. Richmond, etc., E. Co., 56 Fed.
539; Jennings v. Philadelphia, etc., R. Co.,

23 Fed. 569.

87. Matter of U. S. Rolling Stock Co., 55
How. Pr. (N. y.) 286, 57 How. Pr. 16.

88. De Graffenried v. Brunswick, etc., R.
Co., 57 Ga. 22; Anderson v. Buflfalo, etc., R.
Co., 2 Pa. Co. Ct. 402; Barton v. Barbour,
104 U. S. 126, 26 L. ed. 672. See also, gen-
erally, Eeceiveks.

Vacating attachment.— Where a receiver

appointed in one state and operating a rail-

road in another is sued in the latter, an at-

tachment issued in such suit will be vacated.

Killmer v. Hobart, 58 How. Pr. (N. Y.) 452.

89. Carrey v. Spencer, 36 N. Y. Suppl.
886.

90. Phelan v. Ganebin, 5 Colo. 14, holding
further that it is not necessary to obtain

leave of the court appointing the receiver in

a different state before instituting such
proceedings.

91. Duty as common carrier see Caeriers,

6 Cyc. 352.

Duty to furnish facilities to express com-
panies see Carriers, 6 Cyc. 374.

Duty to maintain and repair see supra,

VI, G.
Failure to operate as a ground of forfeiture

of franchise see aupra, II, J, 5.

Liability for injury to employees see Mas-
ter AND Servant, 26 Cyc. 1076.

92. Gates v. Boston, etc., Air-Line R. Co.,

53 Conn. 333, 5 Atl. 695 ; People v. New York
Cent., etc., R. Co., 28 Hun (N. Y.) 543, 3

N. Y. Civ. Proc. 11; Farmers' L. & T. Co. v.

Henning, 8 Fed. Caa. No. 4,666; Rex v.

Severn, etc., R. Co., 2 B. & Aid. 646, 21
Rev. Rep. 433. But see Reg. v. Great West-
ern R. Co., 62 L. J. Q. B. 572, 69 L. T. Rep.
N. S. 572, 9 Reports 1.

93. State v. Hartford, etc., R. Co., 29 Conn.
538; State v. Atlantic Coast Line R. Co.,

53 Fla. 650, 44 So. 213. 13 L. R. A. N. S.

320; Union Pac. R. Co. v. Hall, 91 U. S.

343, 23 L. ed. 428 [affirming 28 Fed. Caa.

No. 16,601, 4 Dill. 479].
94. Chicago, etc., R. Co. v. SufFern, 129

HI. 274, 21 N. E. 824 [affirmmg 27 111. App.
404] ; Messenger ;;. Pennsylvania R. Co., 37
N. ,T. L. 531, 18 Am. Rep. 754.

95. Connecticut.— State v. Hartford, etc.,

R. Co., 29 Conn. 538.

Illinois.— Chicago, etc., R. Co. v. Suijfern,

129 111. 274, 21 N. E. 824 [affirming 27 111.

App. 404].

New 5'orfc.— People v. New York Cent,

etc., E. Co., 28 Hun 543, 3 N. Y. Civ. Proc.

11.

United States.—^Union Pac. R. Co. r. Hall,

91 U. S. 343, 23 L. ed. 428 [affirming 28 Fed.
Cas. No. 16,601, 4 Dill. 479].
England.— Rex r. Severn, etc., R. Co., 2

B. & Aid. 646, 21 Eev. Eep. 433.

See 41 Cent. Dig. tit. "Railroads,"

§ 711.

* By James A. Gwyn.

[X, A. 1, a]
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Conversely a railroad company will not be enjoined from operating its road as a
means of compelling it to comply with a contract obligation which, it owes to a
particular individual.'" A railroad company may be compelled to operate its

road between certain points as a continuous line where its charter expressly so
requires," or to operate a ferry wliich by legislative authority it has acquired as
an extension and part of its line/* or to resume its duties as a common carrier of
freight and passengers which it has virtually suspended owing to a controversy
with its employees as to the rate of wages where no sufficient excuse is shown:
for not providing other employees sufficient to do the work."'' But in the absence
of statute the duty of a railroad company as to operating its road is no greater
than the pubHc interests demand and justify/ and where there is not sufficient

traffic to pay expenses the company will not be required to operate the road at
a loss/ or to make needed repairs where the road is not paying expenses and the
company has not the necessary funds or means of raising them; ^ nor wiU the
lessee of a railroad company under a lease which all parties admit to be void be
compelled to operate the road.^

b. Abandonment of Road or Portion Thereof." While under a statute which
is merely permissive a railroad company cannot be compelled to construct its

railroad/ yet where a railroad has been constructed and put in operation the
company has ordinarily no right to abandon the enterprise/ or cease to operate
any portion of the road/ and it may be compelled to resume the operation/ or

96. Taylor v. Florida East Coast R. Co., 54
Fla. 635, 45 So. 574, 16 L. R. A. N. S. 30V,

. holding that the grantor of a right of way
cannot sue to enjoin the operation of trains
over a line of railroad on the ground that
the company has violated a covenant to

maintain a spur track and depot upon his

land, since the rights of the public require

uninterrupted service.

97. Union Pac. R. Co. v. Hall, 91 U. S. 343,
23 L. ed. 428 [afflrming 28 Fed. Cas. No.
16,601, 4 Dill. 479].
98. Brownell v. Old Colony R. Co., 164

Mass. 29, 41 N. E. 107, 49 Am. St. Rep. 442,

29 L. R. A. 169.

99. People v. New York Cent., etc., R. Co.,

28 Hun (N. Y.) 543, 3 N. Y. Civ. Proc. U.
1. Com. ('. Fitchburg R. Co., 12 Gray

(Mass.) 180; Sherwood r. Atlantic, etc., R.

Co., 94 Va. 291, 26 S. E. 943; Jack v.

Williams, 113 Fed. 823 {aifirmed in, 145 Fed.

281, 76 C. C. A. 165].

3. State V. Dodge City, etc., R. Co., 53

Kan. 329, 36 Pac. 755, '24 L. R. A. 564;

Jack V. Williams, 113 Fed. 823 [affirmed in

145 Fed. 281, 76 C. C. A. 165].

If there is not sufScient traffic over a par-

ticular line of road to pay for the expense

of running trains thereon this is sufficient

evidence that the public do not require it

to be kept in operation and in such case

the company may cease operating the road
unless this would be contrary to the ex-

press provisions of its charter. Morawetz
Priv. Corp. § 1119 [quoted in Jack i'. Wil-

liams. 113 Fed. 823 {affirmed in 145 Fed. 281,

76 C. C. A. 165) ; People v. Colorado Cent.

R. Co., 42 Fed. 638].

3. Ohio, etc., R. Co. v. People, 120 111. 200,

11 N. E. 347; State r. Dodge City, etc., R.

Co., 53 Kan. 329, 36 Pae. 755, 24 L. R. A.

564.
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4. People V. Colorado Cent. R. Co., 42 Fed.
638.

5. Abandonment of location see supra, IV,
E, 2.

Removal or abandonment of stations see

supra, IV, G, 3.

6. State V. Southern Minnesota R. Co., 18
Minn. 40. See also, generally, supra, VI,
A, 1.

7. Gates v. Boston, etc., R. Co., 53 Conn.
333, 5 Atl. 695; Farmers' L. & T. Co. v.

Heuning, 8 Fed. Cas. No. 4,666. But see

Reg. r. Great Western R. Co., 62 L. J. Q. B.

572, 69 L. T. Rep. N S. 572, 9 Reports 1.

8. Chicago, etc., R. Co. v. Suffern, 129 III.

274, 21 N. E. 824 [affirming 27 111. App.
404] ; Atty.-Gcn. v. West Wisconsin R. Co.,

36 Wis. 466; Rex v. Severn, etc., R. Co.,

2 B. & Aid. 646, 21 Rev. Rep. 433. In Peo-
ple V. Albany R. Co., 37 Barb. (N. Y.) 216
[affirming 11 Abb. Pr. 136, 19 How. Pr. 523,

and affirmed in 24 N. Y. 261], a preliminary
injunction was granted restraining defend-

ant from taking up the tracks upon a por-

tion of its road which it desired to abandon,
but on final hearing the conlplaint praying
the injunction restraining the removal of the
track and demanding as relief that the com-
pany be required to reopen and operate that
portion of the road was dismissed, and on
appeal this judgment was affirmed, the jus-

tices being divided as to the question of the

right of the railroad company to abandon a
portion of its road, but agreeing that the

remedy was not by suit in equity for specific

performance but Taj mandamus, indictment,
or a proceeding to annul the existence of the
corporation.

9. Rex V. Severn, etc., R. Co., 2 B. & Aid.

646, 21 Rev. Rep. 433. But; see Reg. v.

Great Western, etc., R. Co., 62 L. J. Q. B.
572, 69 L. T. Rep. N. S. 572, 9 Reports 1.
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to replace a portion of the track "which it has wrongfully taken up/" or to restore

a switch connection." A railroad company may, however, in the absence of

statute abandon the operation of a road which cannot be operated except at a
loss." Where the road as a whole is profitable the company may be compelled
to operate the whole, including an unprofitable portion if bound to do so by its

charter, by statute, or by contract with the state; " but in the absence of such posi-

tive duty whether it will be compelled to continue the operation of an unprofitable

portion depends upon the circumstances of the case."

e. Private Branches, Spurs, and Side-Traeks. The term "railroad" includes

all side-tracks necessary or convenient for the transaction of the company's busi-

ness; ^^ and if a railroad company controls and operates a switch or side-track as

a part of its system, although primarily for the benefit of a particular shipper, it

may be compelled to transport freight for others at points along the line where
such persons have a right to ship or receive it.'" But where a switch is con-

structed for the benefit of a particular shipper, on his land, and subsequently

under rights expressly reserved in the contract, the railroad company cancels

its agreement and sells the switch to the landowner, he has the exclusive right to

the use of the switch,'^ and the railroad company cannot be required to receive

the freight of others on or along such private switch of which it has not the man-
agement or control.'* Railroad companies cannot be required to construct

switches or spur tracks away from their lines to accommodate individual inter-

ests,'^ and if so constructed for the accommodation of a private warehouse, mine,

quarry, or the like, may be discontinued by the railroad company in the absence

of any contract to continue their operation for a particular length of time,^" pro-

10. Hex V. Severn, etc., R. Co., 2 B. & Aid.
646, 21 Rev. Eep. 433.

11. Chicago, etc., R. Co. v. Suffern, 129 111.

274, 21 N. E. 824 [affirming 27 111. App.
404].

12. Jack V. Williams, 113 Fed. 823 [af-

firmed in 145 Fed. 281, 76 C. C. A. 165].

13. Brownell v. Old Colony R. Co., 164
Mass. 29, 41 X. E. 107, 49 Am. St. Rep. 442,

29 L. R. A. 169 (holding that where a
railroad company has acquired a ferry as

an extension and part of its line it may be
compelled to operate the ferry in connection

with the rest of its line as required 'by

statute, although the ferry alone is unprofit-

able) ; State r. Sioux City, etc., R. Co., 7

Nebr. 357 (holding that where a railroad

company has received a grant of land from
the state upon condition that it shall con-

struct and operate a railroad between certain

points the company cannot discontinue the

operation of a portion of such line on the

ground that it is unprofitable).
14. Sherwood v. Atlantic, etc., R. Co., 94

Va. 291, 26 S. E. 943, where it was held that,

although the road as a whole was profitable,

if the abandonment of an unprofitable por-

tion of the road inflicted no particular hard-
ship upon those making the complaint, while
its operation would entail a loss by the
company far in excess of any benefit con-

ferred, and which in its ultimate effect

might embarrass or prevent the performance
of other duties in respect to larger interests

and affect a greater number of citizens, its

operation ought not to be required.
Where a railroad company by consolidation

becomes the owner of two lines of road be-
tween the same towns, one of which may

be abandoned without serious detriment to

any considerable number of people, it will

not be compelled to operate both where such
operation would entail a large expense with-
out adequate return. People v. Rome, etc.,

R. Co., 103 N. Y. 95, 8 N. E. 369. See also

People V. Brooklyn Heights R. Co., 69 N. Y.
App. Div. 549, 75 N. Y. Suppl. 202 [affirmed
in 172 N. Y. 90, 64 N. E 788].

13. Roby V. State, 76 Nebr. 450, 107 N. W,
766.

16. Bedford-Bowling Green Stone Co. v.

Oman, 115 Ky. 369, 73 S. W. 1038, 24 Ky.
L. Rep. 2274

;

' Roby v. State, 76 Nebr. 450,
107 N. W. 766.
17. Oman v. Bedford-Bowling Green Stone

Co., 134 Fed. 64, 67 C. C. A. 190 [affirming
134 Fed. 441].

18. Bedford-Bowling Green Stone Co. v.

Oman, 1.34 Fed. 441 [affirmed in 134 Fed.
64, 67 C. C. A. 190].

19. Railroad Com'rs v. St. Louis South-
western R. Co., 35 Tex. Civ. App. 52, 80
S. W. 102, 98 Tex. 67, 1141, holding that
the Texas statute providing that the rail-

road commissioners may require the building
of sidings and spur-tracks sufficient to handle
the business tendered to railroad companies
applies only to such business as comes to

the railroad from the public, and does not
authorize the commissioners to compel a
railroad company to construct switches and
spur-tracks away from its line to accom-
modate individual interests.

20. Bartlett v. Chicago, etc., R. Co., 96
Wis. 335, 71 N. W. 598; Mercantile Trust
Co. V. Columbus, etc., R. Co., 90 Fed. 148;
Jones V. Newport News, etc., R. Co., 65
Fed. 736, 13 C. C. A. 95.
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vided a reasonable notice of such intention be given,^* unless there is some consti-

tutional or statutory provision to the contrary; ^^ and where a company is char-

tered primarily for the conduct of a particular business with the incidental privilege

of constructing a railroad for the transportation of its product, which, however,
must also transport the produce of others at certain specified rates, the company
may, in the absence of any provision to the contrary, discontiaue the road when-
ever its own interests require it, and it is not obliged to continue its operation
for the benefit of others.^'

d. Aeeommodatlons and Facilities at Stations.^* By the common law a rail-

road company is under no obhgation to provide depots or warehouses for the

accommodation of passengers awaiting transportation or for the reception or

storage of freight; ^^ and in the absence of any charter provision, statutory require-

ment, or order made pursuant to legislative authorization a railroad company
cannot be compelled to provide such accommodations ^° or be held hable in damages
for injuries to person or property occasioned by its failure to do so.^' If, how-
ever, a railroad company voluntarily erects depots, thereby inviting persons

having business with the road to enter and use the same, they must be maintained
in a safe condition,^* and at the time for the arrival and departure of trains must

Particular contracts construed.— Where a
railroad company agrees to construct a spur-

traclc on its land for the accommodation of

a coal dealer, the contract providing that
whenever the company " may find it neces-

sary for the accommodation of its business

to remove ?nch spur track," no claim for

damages shall be made by the coal dealer,

the decision of the railroad company to re-

move it is iinal, provided it acted in good
faith, and, in the absence of evidence that it

did not do so, evidence that such removal was
not necessary for the accommodation of the

company's business is immaterial. Whitte-
more r. New York, etc., R. Co., 191 Mass.
392, 77 N. E. 717. A railroad company can-

not he compelled to maintain a switch built

under contract with a private shipper for

his use after the company's permission to

occupy the street where the switch is lo-

cated has been terminated by a. contract be-

tween the railroad company and the city,

jnade pursuant to legislative authority,

whereby the company agrees to abolish its

grade crossings and elevate its tracks. Swift

V. Delaware, etc., R. Co.. 66 N. J. Eq. 34,

57 Atl. 456 [affirmed in 66 N. J. Eq. 452,

58 Atl. 939], holding that the contract with
the shipper will not be specifically enforced

in equity and that the remedy, if any, is by
an action at law for damages.

81. Burden v. Southern R. Co., 2 Ga. App.
66, 58 S. E. 299, holding that while a rail-

road company may, in the absence of statute

or agreement, remove or abandon a spur or

switch track at a particular place, the man-
ner in which the right is exercised may
create a cause of action in favor of one who
is damaged thereby, and that if such removal

is without reasonable notice the company will

be liable to a person who has been ac-

customed to ship timber from such switch

and has timber at the switch awaiting ship-

ment at the time it is discontinued.

22. Chicago, etc., R. Co. r. SufFern, 129

m. 274, 21 y. E. 824 [affirming 27 111. App.
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404], holding that under a constitutional
provision that railroad companies shall per-

mit connections to be made with their tracks
so that warehouses, mines, and the like may
be reached by the cars of the company, if

a switch and side-track has been established
leading to a coal mine, the company has
no right to discontinue it and may be com-
pelled by mandamus to restore the connec-
tion.

Under the Wisconsin statute which pro-

vides that if the owner of an elevator, ware-
house, or mill constructs at his own expense
a track therefrom to a railroad, the railroad

company shall permit the connection and
operate trains thereon, an action will not
lie against a, railroad company for failing

to operate such a spur-traclc in connection
with plaintiff's warehouse, where it is not
shown by the complaint who constructed
the track or who owns it. Bartlett v. Chi-

cago, etc., R. Co., 96 Wis. 335, 71 N. W.
598.
23. Monfell V. Consolidation Coal Co., 45

Md. 16.

24. Statutory regulations see infra, X, B,
3, a.

Location of stations see supra, IV, 6.
25. Page i;. Louisville, etc., R. Co., 129

Ala. 232, 29 So. 676; People v. New York,
etc., E. Co., 104 N. Y. 58, 9 N. E. 856, 15

Am. Rep. 484 [reversing 40 Hun 570] ;

Chaddick r. Lindsay, 5 Okla. 616, 49 Pac.

940. But see State v. Republican Valley R.

Co., 17 Nebr. 647, 24 N. W. 329, 52 Am.
Eep. 424.

26. People v. New York, etc., R. Co.. 104

N. Y. 58, 9 N. E. 856, 15 Am. Rep. 484

[reversing 40 Hun 570]. Contra, State i'.

Republican Vallev R. Co.. 17 Nebr. 647,

24 N. W. 329, 52 Am. Rop. 424.

27. Page v. Louisville, etc., R. Co., 129

Ala. 232, 29 So. 676; Chaddick l>. Lindsay,

5 Okla. 616, 49 Pac. 940.

28. Alabama, etc., R. Co. v. Arnold, 84

Ala. 159, 4 So. 359, 5 Am. St. Rep. 354;
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be kept open,^° and properly lighted,'" and heated.'* A railroad company may
lawfully designate the places abutting on its station platform where the owners
of competing omnibus or hack Unes shall stand their vehicles to receive and dis-

charge passengers and baggage;'^ but in some cases it has been held that the com-
pany has no right to grant to one or more hackmen, to the exclusion of all others,

the privilege of entering its station grounds to sohcit patronage from ir.coming

passengers.''

e. Train Service and Aeeommodations. A railroad company authorized to

condemn land and act as a common carrier must provide such train service and
accommodations as will meet the necessities of the general public,'^ and not merely

serve private interests; "^ but the extent of its duty in this regard varies as the

exigencies of the traffic and its remimerative character demand and justify,'" and
the manner in which it shall conduct its business, including the number and fre-

quency of trains, rests largely in the discretion of the company." While this

discretion must be exercised in good faith and with a due regard to the interests

of the public," it seems that in the absence of express statutory authority the

courts have no power to interfere with it or to require more trains or additional

accommodations so long as the railroad company does not suspend or cease its

duties as a common carrier," and certainly such an order is unwarranted where

McDonald v. Chicago, etc., R. Co., 26 Iowa
124, 95 Am. Dec. 114.

29. Draper c. Evansville, etc., R. Co., 165
Ind. 117, 74 N. E. 889.

30. Alabama Great Southern R. Co. v. Ar-
nold, 84 Ala. 159, 4 So. 359, 5 Am. St. Rep.
354; Louisville, etc., R. Co. v. Treadway, 143
Ind. 689, 40 N. E. 804, 41 N. E. 794; Pat-
ten V. Chicago, etc., R. Co., 32 Wis. 524.

31. Texas, etc., R. Co. v. Cornelius, 10 Tex.

Civ. App. 125, 30 S. W. 720. Contra, Page
V. Louisville, etc., R. Co., 129 Ala. 232, 29
So. 676.

32. Lucas v. Herbert, 148 Ind. 64, 47 N. E.

146, 37 L. R. A. 376.

33. Kalamazoo Hack, etc., Co. v. Sootsma,
84 Mich. 194, 47 N. W. 667, 22 Am. St. Rep.

693, 10 L. R. A. 819 ; State v. Reid, 76 Miss.

211, 24 'So. 308, 71 Am. St. Rep. 528, 43

L. R. A. 134; Montana Union R. Co. v.

Langlois, 9 Mont. 419, 24 Pac. 208, 18 Am.
St. Rep. 745, 8 L. R. A. 753. Contra, Old

Colony R. Co. v. Tripp, 147 Mass. 35, 17

N. E. 89, 9 Am. St. Rep. 661; Donovan v.

Pennsylvania R. Co., 199 U. S. 279, 26 S. Ct.

91, 50 L. ed. 192 [affirming 124 Fed. 1016,

60 C. C. A. 168]; Hole f. Digby, 27 Wldy.
Rep. 884.

34. State v. Atlantic Coast Line R. Co., 53

Fla. 650, 44 So. 213, 13 L. R. A. N. S. 320;

State V. Hazelton, etc., R. Co., 40 Ohio St.

504; Dublin, etc., R. Co. v. Midland Great

Western R. Co., 8 R. & Can. Tr. Caa. 39;

Maidstone p. Southeastern R. Co., 7 R. & Can.

Tr. Cas. 99.

35. State t'. Hazelton, etc., R. Co., 40 Ohio

St. 504, holding that where a railroad com-

pany which was chartered with power to

condemn land and act as a common carrier

constructed a narrow gauge road with heavy

grades and sharp curves to coal mines owned

by stock-holders of the railroad company and

suitable only for the transportation of coal,

no passenger cars being run or depots con-

structed or anything done to secure or ac-

commodate public traffic, such conduct was

an abuse of its charter powers for which the
charter of the company might be forfeited.

36. Arkansas Midland R. Co. v. Canman,
52 Ark. 517, 13 S. W. 280; Ohio, etc., R. Co.
V. People, 120 111. 200, 11 N. E. 347; Sussex
County (!. London, etc., R. Co., 8 R. & Can.
Tr. Cas. 17.

37. Ohio, etc., R. Co. v. People, 120 111. 200,
11 N. E. 347; People v. Brooklyn Heights
R. Co., 69 N. Y. App. Div. 549, 75 N. Y.
Suppl. 202 [affirmed in 172 N. Y. 90, 64
N. E. 788] ; Caterham R. Co. v. London, etc.,

R. Co., 1 C. B. N. S. 410, 26 L. J. C. P.

161, 87 E. C. L. 410.

38. State v. Atlantic Coast Line R. Co., 53
Fla. 650, 44 So. 213, 13 L. R. A. N. S. 320;
People V. St. Louis, etc., R. Co., 176 111. 512,

52 N. E. 292, 35 L. R. A. 656, (1896) 45
N. E. 824.

39. Ohio, etc., R. Co. v. People, 120 111.

200, 11 N. E. 347; People v. Brooklyn
Heights R. Co., 69 N. Y. App, Div. 549, 75
N. Y. Suppl. 202 [affwmed in 172 N. Y. 90,

64 N. E. 788] ; People v. Long Island R. Co.,

31 Hun (N. Y.) 125.

Station agents.— A railroad company can-

not be compelled to continue the services of

a station agent at an unimportant village

of only forty persons where the business does
not justify the expense and the stoppage of

trains is not discontinued and there are other

regular stations within a few miles on each
side of the place in question. Chicago, etc.,

R. Co. ('. State, 74 Nebr. 77, 103 N. W. 1087.

Effect of contract.— Where a railroad com-
pany on being permitted to purchase the road
of another company contracts with the state

that the terminal facilities at a certain city

shall never be less adequate than at the date

of purchase it may be required to keep open
and operate a sufficient number of trains

at a particular station in that city, although
it has greatly enlarged and increased the

facilities at another of its stations in the

same city. State t'. Northern R. Co., 89

Minn. 563, 95 N. W. 297.
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the road as operated is unable to pay expenses/" or where it is not shown that
the facilities furnished are not reasonably adequate and the increase demanded
would impose an undue hardship upon the company.^' A railroad company is

bound on conunon-law principles to stop a sufficient number of its trains at sta-

tions to meet the demands of public convenience and business necessity;^ but
it is a reasonable regulation on the part of a railroad company that certain trains

shall not stop at all stations provided there are enough to serve the purpose of

local travel/^ except as to places where it is expressly required by statute that
all trains shall stop.^ Separate trains for freight and passengers should be run
if there is a demand for each class of traffic and the business of the road is suffi-

ciently large and profitable to warrant it/° but otherwise this wiU not be required

and mixed trains may be operated/^ A board of railroad commissioners has
no authority to interpret and enforce a contract between a railroad company
and private individuals as to the maintenance of a station/' but where in considera-

tion of the granting of a right of way the railroad company agrees with, a land-

owner to buUd a station upon his land and stop all regular trains at it, he may
imaintaia an action for the specific performance of the contract.**

2. Proceedings to Compel Operation or FuRNismNO of Facilities— a. In
General, i Mandamus is a proper remedy to compel a railroad company to per-

form a clear legal duty in regard to the operation of its road or providing proper
faciUties, train service, or accommodations if there is no o her adequate remedy.'"
The proper remedy for a breach of duty on the part of a railroad company, in

regard to the operation of its road, is not by a suit in equity on behalf of the state

to compel specific performance of such duty, but by mandamus, quo warranto,

40. Ohio, etc., E. Co. u. People, 120 111. 200,
11 N. B. 347.

41. People V. Long Island R. Co., 31 Hun
(N. Y.) 125.

42. People r. Louisville, etc., R. Co., 120
111. 48, 10 N. E. 657.
Stoppage of through trains.— Where the

local train service at a particular place is

found by the railroad commissioners to be
inadequate a railroad company will be re-

quired in the alternative either to stop its

through trains or to provide additional local

facilities substantially the same as would
be afforded by the stoppage of such trains.

Railroad Com'rs v. Atlantic Coast Line R.
Co., 74 S. C. 80, 54 S. E. 224.

43. Hutchinson w. Southern R. Co., 140
N. C. 123, 52 S. E. 263.

A refusal to designate as a flag station

for through trains an unincorporated town
containing only a few houses and situated

within three miles of a regular station is

not an unreasonable regulation. St. Louis,

etc., R. Co. V. Adcock, 52 Ark. 406, 12 S. W.
874.
44. People v. Louisville, etc., R. Co., 120

111. 48, 10 N. E. 657, holding that under the

Illinois statute railroad companies must stop

all regular passenger trains at the railroad

stations of county-seats and may be com-
pelled by mandamus to do so.

In Arkansas by statute, upon the applica-

tion of not less than fifty citizens of any
incorporated town, a railroad company may
be compelled to stop all of its trains within

such town, provided the corporate authori-

ties shall provide and make tender to the

railroad company of sufficient means to de-

fray the reasonable expenses of grading a
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switch or aide-track for the use of the com-
pany at such place. St. Louis, etc., R. Co.

r. B'Shears, 59 Ark. 237, 27 S. W. 2, hold-
ing, however, that the fact that the com-
pany has already constructed all the switches
and side-tracks necessary for the stoppage
of trains does not affect the necessity of mak-
ing such tender before the company can be
compelled to stop all of its trains at such
place. See also St. Louis, etc., R. Co. •(;.

Crandall, 75 Ark. 89, 86 S. W. 855, 112 Am.
St. Rep. 42.

45. People v. St. Louis, etc., R. Co., 176
111. 512, 52 N. E. 292, 35 L. R. A. 656,

(1896) 45 N. E. 824, holding further that
the suflSciency of the earnings of a railroad

company to justify the expense of running
separate freight and passenger trains over

a certain branch line constituting a part of

the system is not to be determined by the

profits of that branch alone, but must be

determined by the profits of the whole busi-

ness of the entire road.

46. Arkansas Midland E. Co. ». Canman,
52 Ark. 517, 13 S. W. 280.

47. People v. Railroad Com'rs, 32 N. Y.
App. Div. 158, 52 N. Y. Suppl. 901 [o/-

f,rmed, in 158 N. Y. 421, 53 N. E. 163].
48. Lawrence v. Saratoga Lake R. Co., 3

N. Y. St. 743, holding, however, that such
a contract does not require the company to

run any trains but only to stop such regular
trains as it does run.

49. See Mandamus, 26 Cyc. 365 et seq.

Parties.— On mandamus against the lessee

of a railroad to compel it to operate the

road the lessor company is a necessary party.

Chicago, etc., R. Co. v. Crane, 113 U. S. 424,

5 S. Ct. 578, 28 L. ed. 1064.
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or indictiEaeat|°"'.aind where the company is wholly rniable to discharge the duties

it owes to the ipubhc -and whieh the -daw.has imposed upon it, a proceeding in

the nature of :a quo warcanto is the psroper remedy, andnot mandamus.^' The
non-compUamce with a diarter iprovieion of; a laihoad company, requiring it to

run through trains between certain' torwais, does; not gire ^any right 'of action to

such towns for damages, but the 'state alone can maintain an action or proceeding

for such disregard of the statute;^^ nor ;oan private lindividuals who have con-

tributed money for the construction of a line of railroad through a city maintain
an action in equity to restrain the company from changing its line and discon-

tinuing the portion running through the city, at least where the injury is not
pecuhar to them, the remedy being by suit in the name of "the proper officer of

the state.^^ In some jurisdictions i^e regulation of the operation of railways is

vested primarily, in the hamds. of the irailroad commissioners,^^ whose orders may
be enforced by mandamus; " and in such jurisdictions proceedings on the part

of private parties to compel the furnishing of increased facilities should be insti-

tuted in the first instance by complaint made to the railroad commissioners. ^°

b. Appointment of Receivers." Under a New Jersey statute if any railroad

company in that state fails or neglects to run daily trains on any part of its road

for the space of ten days, the chancellor of the. state, upon, petition of any citizen

of the S'tate, may appoint a receiver to operate the road,^^ the statute not, however,

applying to roads constructed at a seaside resort, not exceeding four miles in length

and intended merely for the transportation of summer travelers and tourists/'

If the company has in fact failed or neglected to operate its road for the time

specified, the court will not stay the apphcation of the statute for an inquiry into

50. People v. Albany, etc., E. Co., 24 IST. Y.
261, 82 Am. Dec. 295.

51. Ohio, etc., R. Co. v. People, 120 Dl.
200, 11 N. E. 347.
52. Elizabethtown v. Chesapeabe, etc., R.

Co.. m Ky. 37.7, 22 .S. W. 609, 15 Ky. L.
Rep. 313.

53. Henry v. Ann Arbor R. Co., 118 Mich.

3JL4, 75 N. W. 886.

54. See the following cases:

Alabama.— Page v. Louisville, .etc., R. Co.,

129 Ala. 232, 29 So. 676.

Florida.—• State v. Atlantic Coast Line R.
Co., 53 Fla. 650, 44 So. 213, .13 li.Rr A. N. S.

320.
MoAtie.— Railroad Com'ra v. Portland, etc.,

R. Co., 63 Me. 369, 18 Am. Rep. 208.

Minnesota.—State v. Minneapolis, etc., E.

.Co., .76 Minn. 469, 79 N. W. 510.

'New York.— People v. Brooklyn Heights

R. Co., 172 N. Y. 90, 04 N. E. 788 [affirming

69 N. Y. App. Div. 549, 75 N. Y. Suppl.

202].
South Carolina.— Railroad Oom'rs v. At-

lantic Coast Line R. Co., 74 S. C. 80, 54 S. E.

224.
:Houth Dakota.— State v. Chicago, etc., R.

Co., 11 S. D. 282, 77 N. W. 104.

See 41 Cent. Dig. tit. "Railroads," §§ 716,

717.
Review of proceediiigs.— In South Carolina

the court, on application for mandamus to

compel compliance with an order of the rail-

road commissioners, will not review findings

of fact made by the commissioners after no-

tice and hearing, in the absence of allega-

tions charging fraud or other grounds for

setting aside the adjudication. Railroad

Com'rs V. Atlantic Coast Line R. Co., 74 6. C.

[41]

80, 54 S. E. 224. In South Dakota, on pro-
ceedings to enforce the order of commission-
ers, the court Jnay review the proceedings
of the commissioners and inquire into the
facts and circums-tances upon which the order
was based. State v. Chicago, etc., R. Co., 11

S. D. .282, 77 N. W. 104. In New York the
determination of the railroad commissioners
-may be review.ed on certiorari, where tlie

appellate division has the power of review-
ing the facts. People o. Brooklyn Heights
R. Co., 172 N. Y. 90, 64 N. E. 788.

55. Railroad Com'rs v. Portland, etc., R.
Co., 63 Me. 269, 18 Am. Rep. 208; Railroad
Com'rs V. Atlantic Coast Line R. Co., 74
S. C. 80, 54 S. E. 224. See also, generally.

Mandamus, 26 Cyc. 372.

56. People v. Brooklyn Heights R. Co.,

172 N. Y. 90, 64 N. E. 788 [affirming 69
N. Y. App. Div. 549, 75 N. Y. Suppl. 202].

57. See, generally, Receivers.
58. In re Long Branch, etc., E. Co., 24

N. J. Eq. 398.

The power of appointment is vested in the
office of chancellor and not in the chancellor

in his individual capacity, and while a vice-

chancellor cannot assume jurisdiction of such
a case, except by force of a reference made
by the chancellor to this effect, he may do
so where the case is so referred. Delaware
Bay, etc., R. Co. v. Markley, 45 N. J. Eq.

139, 16 Atl. 436.

59. Delaware Bay, etc., R. Co. v. Markley,
45 N. J. Eq. 139, 16 Atl. 436 [reversing (Ch.

1887) 11 Atl. 261, 737], holding that the

exception applies to all roads having the

designated characteristics, without regard

to the time of their construction, and re-

gardless of the fact that they were incor-
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the cause of the failure to do so/" It is discretionary with the chancellor as to
the length of time the operation of the road by the receiver shall continue; *^ but
possession will be restored upon satisfactory proof to the chancellor that the
company is able and ready to operate the road/^ provided it is further shown
that the petitioning company is at the time of the application also entitled to
the possession."' In the absence of statute the court will not appoint a receiver
ex parte to operate a railroad, unless immediate necessity for such rehef is clearly
shown."*

3. Injuries to Property From Operation of Road— a. In General."^ Where
a railroad is constructed by lawful authority, ah adjoining landowner cannot
recover for the injury or inconvenience due to the smoke, noise, vibrations, or
other incidents necessary to its operation, where it is not operated in a neghgent
or unlawful manner,"" although it may be located in the streets of a town or city,"'

porated under a general law imposing the
duty of ruuiiiug trains at all times.

60. Jn re Long Branch, etc., E,. Co., 24
N. J. Eq. 398.

61. /re re Long Branch, etc., R. Co., 24
N. J. Eq. 402 [affirmed in 26 N. J. Eq. 539].

62. In re Long Branch, etc., R. Co., 24
N. J. Eq. 398.

63. In re Long Branch, etc., R. Co., 24
N. J. Eq. 402 [afp/rmed in 26 N. J. Eq.
539].

64. Chicago, etc., R. Co. v. Cason, 133
Ind. 49, 32 N. E. 827, holding that an ap-
plication for the appointment of a receiver,

alleging that executions had heen levied upon
defendant's rolling stock, preventing its op-
eration ; that it and its predecessors vpere

insolvent, and that there were large quanti-
ties of freight under contract for immediate
shipment, did not allege facts sufficient to
justify the appointment of a, receiver with-
out notice to the company.
65. Injuries from construction and mainte-

nance see supra., VI, J.

Injuries to animals see infra, X, H.
Injuries from fire see infra, X, I.

66. Indiana.— Dwenger v. Chicago, etc., R.
Co., 98 Ind. 153.

Kansas.— Atchison, etc., R. Co. i\ Arm-
strong, 71 Kan. 366, 80 Pac. 978, 114 Am.
St. Rep. 474, 1 L. R. A. N. S. 113.

Kentucky.— Louisville, etc., R. Co. v. Orr,

91 Ky. 109, 15 S. W. 8, 12 Ky. L. Rep. 756;
Louisville, etc., R. Co. v. Walton, 67 S. W.
988, 24 Ky. L. Rep. 9.

Louisiana.— Werges v. St. Louis, etc., R.

Co., 35 La. Ann. 641.

Michigan.— Grand Eapids, etc., R. Co. v.

Heisel, 38 Mich. 62, 31 Am. Rep. 306.

Missouri.— Randle v. Pacific R. Co., 65

Mo. 325.

NeiD Jersey.-— Beseman v. Pennsylvania R.

Co., 50 N. J. L. 235, 13 Atl. 164 [affirmed

in 52 N. J. L. 221, 20 Atl. 169]; Borden-

town, etc.. Turnpike Road v. Camden, etc.,

Transp. Co., 17 N. J. L. 314.

New York.— Flinn v. New York Cent., etc.,

R. Co., 68 Hun 230, 12 N. Y. Suppl. 341;

Schenectady First Baptist Church v. Utica,

etc., R. Co., 6 Barb. 313.

North Carolina.— Thomason v. Seaboard

Air-Line R. Co., 142 N. C. 318, 55 S. E. 205.

Ohio.— Parrot v. Cincinnati, etc., R. Co.,
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10 Ohio St. 624; Fliehraan v. CTeveland, etc.,

R. Co., 11 Ohio Dec. (Reprint) 543, 27 Cine.
L. Bui. 302 ; Lewis v. Mt. Adams, etc., R. Co.,

7 Ohio Dec. (Reprint) 566, 3 Cine. L. Bui.
1007.

Pennsylvama.— Pennsylvania R. Co. v.

Marchant, 119 Pa. St. 541, 13 Atl. 690, 4
Am. St. Rep. 659; Struthers v. Dunkirk,
etc., R. Co., 87 Pa. St. 282.

Tennessee.— Louisville, etc., R. Co. v. Lell-
yett, 114 Tenn. 368, 85 S. W. 881, 1 L. R. A.
N. S. 49.

Texas.— St. Louis, etc., R. Co. v. Shaw,
99 Tex. 559, 92 S. W. 30, 122 Am. St. Rep.
663, 6 L. R. A. N. S. 245; Houston, etc., R.
Co. V. Barr, 44 Tex. Civ. App. 571, 99 S. W.
437.

Virginia.— Fisher v. Seaboard Air-Line R.
Co., 102 Va. 363, 46 S. E. 381.

Canada.— Bennett v. Grand Trunk R. Co.,

1 Can. R. Cas. 451, 2 Ont. L. Rep. 425; In re
Devlin, 40 U. C. Q. B. 160.

See 41 Cent. Dig. tit. " Railroads," §§ 720,
723.

As an element of damages in condemnation
proceedings see Eminent Domain, 15 Cyc.
753.

The fact that the operation of a railroad
disturbs religious worship does not render the
railroad company liable where the road is

located by authority of law and operated
in a lawful and proper manner (Dwenger v.

Chicago, etc., R. Co., 98 Ind. 153; Schenec-
tady First Baptist Church v. Utica, etc., R.
Co., 6 Barb. (N. Y.) 313; Taylor v. Sea-
board Air-Line R. Co., 145 N. C. 400, 59
S. E. 129, 122 Am. St. Rep. 455), but the
company will be liable for wrongful or negli-

gent acts in the operation of its road in the
vicinity of a church, which disturb the serv-

ices and render the place unfit for public
worship (Schenectady First Baptist Church
V. Schenectady, etc., R. Co., 5 Barb. (N. Y.)

79).
67. Kansas.— Atchison, etc., R. Co. v.

Armstrong, 71 Kan. 366, 80 Pac. 978, 114
Am. St. Rep. 474, 1 L. R. A. N. S. 113.

Kentucky.— Louisville, etc., R. Co. v. Orr,
91 Ky. 109, 15 S. W. 8, 12 Ky. L. Rep. 756.

Louisiana.— Werges v. St. Louis, etc., R.
Co., 35 La. Ann. 641.

Missouri.— Randle v. Pacific R. Co., 65 Mo.
325.
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since the act of operation being authorized by law cannot confer any right of

action so long as it is exercised in a lawful and proper manner; °' and the same
rule applies imder similar circumstances to the injury or inconvenience due to

the location, maintenance, and use of structures and appUances necessarily incident

to the operation of the road, such as terminal yards, turn-tables, engine-houses,

and the' like. °° The company will, however, be liable for any injury due to its

trains being operated in a negUgent or improper manner,™ or due to the negligent

or improper manner of locating, using, or maintaiaing structures and appurte-

Pennsylvania.— Struthera v. Dunkirk, etc.,

R. Co., 87 Pa. St. 282.
See- 41 Cent. Dig. tit. "Railroads," §§ 720,

723.

Compare Rosenthal t. Taylor, etc., R. Co.,

79 Tex. 325, 15 S. W. 268.

Character of abutting owner's interest in

street.— Where a railroad company is au-
thorized to operate its trains along or across
the streets of a city, and the fee of such
streets is not in tlie adjacent landowners,
they cannot recover damages on account of

tlie noise, smoke, etc., where the road is not
operated in a negligent or unlawful manner
(Colorado Cent. R. Co. v. Mollandin, 4 Colo.

154; Grand Rapids, etc., R. Co. r. Heisel, 38
Mich. 62, 31 Am. Rep. 306) ; but where the
adjoining landowner owns the fee in the
street or highway subject only to the public
easement the legislature or municipal au-
thorities, or both, cannot authorize its use
for the purpose of a railroad without ob-

taining the consent of such owner or making
him compensation therefor, as such use im-
poses an additional burden not contemplated
by its original acquisition or dedication for

the purposes of an ordinary liighway (Wil-
liams v. New York Cent. R. Co., 16 N. Y.
97, 69 Am. Dec. 651 [reversing 18 Barb.

222] ) ; and wliere a railroad is constructed
in a street, without any lawful authority,

an adjoining owner may recover for the in-

jury to his property, although not the owner
of the fee in the street (Grand Rapids, etc.,

R. Co. V. Heisel, 47 Mich. 393, 11 N. W.
212).
The operation of a purely private railway

over or along public streets cannot be au-
thorized by the municipal authorities, and
any adjacent owner, the value of whose prop-

erty is depreciated thereby, may maintain
an action for the damages sustained irre-

spective of his ownership of the fee in the
street. Gustafson r. Hamm, 56 Minn. 334,

57 N. W. 1054, 22 L. R. A. 565.

In Ohio it is provided by statute that rail-

road companies may by agreement with the

municipal authorities occupy a street or other

public ground, but that they " shall be re-

sponsible for injuries done thereby to private

or public property lying upon or near to

such ground," which may be recovered in a
civil action by the owner thereof (Columbus,
etc., R. Co. V. Gardner, 45 Ohio St. 309, 13

N. E. 69 ; Shepherd v. Baltimore, etc., R. Co.,

130 U. S. 426, 9 S. Ct. 598, 32 L. ed. 970),
under which statute it is not necessary that
the property should be directly on the street

on which the road is operated, it being suffi-

cient if it is sufficiently near to the place

where the road is operated to be directly
injured thereby (Toledo R., etc., Co. i,-.

Meinen, 27, Ohio Cir. Ct. 208; Shepherd v.

Baltimore, etc., R. Co., supra) ; and the
owner is entitled to recover full compensa-
tion for the depreciation in value of his prop-
erty (Grafton v. Baltimore, etc., R. Co., 21
Fed. 309 ) , including any special injury or
depreciation thereto, due to the noise, smoke,
and sparks of fire occasioned by the running
of the locomotive and cars along the street
(Columbus, etc., R. Co. v. Gardner, supra)

;

but the right of recovery for such damages
is personal and does not pass to a grantee
of the land in so far as they have occurred
at the time of the conveyance ( Cincinnati,
etc., R. Co. V. Campbell, 51 Ohio St. 328, 37
N. E. 266).

68. Colorado Cent. E. Co. i: Mollandin, 4
Colo. 154; Werges v. St. Louis, etc., R. Co.,

35 La. Ann. 641 ; Beseman r. Pennsvlvania
R. Co., 50 N. J. L. 235, 13 Atl. 164 [af-

firmed in 52 N. J. L. 221, 20 Atl. 169].
Limitation of rule.— The statutory sanc-

tion which will justify an injury to private
property by a railroad company must be
express or must be given by clear and un-
questionable implication from the powers ex-

pressly conferred. Otherwise the railroad
company will be liable for the damages sus-

tained. Cogswell v. New York, etc., R. Co.,

103 N. Y. 10, 8 N. E. 537, 57 Am. Rep. 701

;

Spring V. Delaware, etc., R. Co., 88 Hun
(N. Y.) 385, 34 N. Y. buppl. 810 [affirmed
in 157 N. Y. 692, 51 N. E. 1094].

69. Georgia R., etc., Co. r. Maddox, 116
Ga. 64, 42 S. E. 315; Friedman v. New York,
etc., R. Co., 89 N. Y. App. Div. 38, 85 N. Y.
Suppl. 404 [affirmed in 180 N. Y. 550, 73
N. E. 1123]; Taylor r. Seaboard Air-Line R.
Co., 145 N. C. 400, 59 S. E. 129, 122 Am. ^t.

Rep. 455; St. Louis, etc., R. Co. v. Shaw, 99
Tex. 559, 92 S. W. 30, 122 Am. St. Rep. 663,
6 L. R. A. N. S. 245; Cantelou r. Trinity,

etc., R. Co., (Tex. Civ. App. 1907) 101 S. W.
1017.

70. Louisville, etc., R. Co. v. Orr, 91 Ky.
109, 15 S. W. 8, 12 Ky. L. Rep. 756; Grand
Rapids, etc., R. Co. r. Heisel, 38 Mich. 62,

31 Am. Rep. 306; Thomason c. Seaboard Air-
Line R. Co., 142 N. C. 300, 55 S. B. 198.

Operation in violation of statute or ordi-

nance.— The fact that a train is operated in

a public street in a manner in violation of a
city ordinance does not render the company
liable, unless plaintiff can show special dam-
ages resulting therefrom to him or his prop-
erty (Werges r. St. Louis, etc., R. Co., 35
La. Ann. 641); but where a statute pro-

hibits the running of trains in cities at over

[X, A, 3, a]
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nances incident to the operation of the road,'' although they are necessary to

its operation."

b. Nuisances." The operation of a railroad constructed by lawful authority
cannot, by reason of the noise, smoke, vibrations, or other objectionable features

necessarily incident thereto, be deemed a nuisance in the absence of any negligence

or abuse in the manner of its operation,''' although it may be located along a pubhc

a certain speed, and makes the company liable

for injuries done by such trains, the statute
is applicable to injuries to real as well as
personal property where it can be shown that
such injury was due to the excessive rate
of speed (Porterfield i\ Bond, 38 Fed. 391).
Running over hose at fire.— Where at a

fire it is necessary in order to reach the
water-supply to run "the hose across a rail-

road track, and the servants of the railroad
company negligently run over and cut the
hose, the railroad company will be liable

for damages done by the fire which are due
to the cutting oflf of the water-supply (Metal-
lic Compression Casting Co. v. Fitchburg, K.
Co., 109 Mass. 277, 12. Am. Rep. 689; Phenix
Ins. Co. r. New York Cent., etc., R. Co., 122
N. Y. App. Div. 113, 106 N". Y. Suppl. 696),
notwithstanding the owner of the property
destroyed was not the owner of the hose,

and the firemen were volunteers, and the
railroad company owned the right of way
(Metallic Compression Casting Co. v. Fitch-

burg R. Co., SM'pra^ ; but while the company
would be liable if its servants had knowl-
edge of the presence of the hose and could
have stopped the train, they are not charge-

able with negligence in failing to watch for

and discover, especially at night, such ob-

structions "upon the track (Clark i'. Grand
Trunk Western R. Co., 149 Mich. 440, 112
N. W. 1121).

It is not negligence on the part of a, rail-

road company for which an abutting land-

owner may recover, that the railroad com-
pany operates its freight trains upon the

track nearest to the house of such o\vner,

or that it operates thereon trains which are

long and heavy, requiring two engines. Flinn

r. New York Cent., etc., R. Co., 58 Hun
(N. Y.) 2.30, 12 N. Y. Suppl. 341.

71. /Z^Mois.— Wylie r. Ellwood, 134 111.

281, 25 N. E. .570', 23 Am. St. Rep. 673, 9

1. R. A. 726; Illinois Cent. R. Co. /•. Grabill,

50 III. 241; Kuhn v. Illinois Cent. R. Co.,

Ill 111. App. 323.

Kentucky.— Louisville, etc., R. Co. r. Wal-
ton. 67 S. W. 988, 24 Ky. L. Rep. 9.

l^ew York.— Cogswell v. New York, etc., R.

Co., 103 N. Y. 10, 8 N. E. 537, 57 Am. Rep.

701 ; Spring i'. Delaware, etc., R. Co., 88

Hun 385, 34 N. Y. Suppl. 810 [affirmed in

157 N. Y. 692, 51 N. E. 1094].

North Carolina.— Thomason v. Seaboard
Air-Line R. Co., 142 N. C. 300, 55 S. E. 198.

Texas.— Rainey v. Red River, etc., R. Co.,

99 Tex. 276, 89 S. W. 768, 90 S. W. 1096,

122 Am. St. Rep. 622, 3 L. R. A. N. S. 590;

Gulf, etc., R. Co. p. Blue, (Civ. App. 1907)

102 S. W. 128; Missouri, etc., R. Co. v.

Anderson, 36 Tex. Civ. App. 121, 81 S. W.
781.
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United States.— Baltimore, etc., R. Co.

V. Fifth Baptist Church, 108 U. S. 317, 2

S. Ct. 719, 27 L. ed. 739.

See 41 Cent. Dig. tit. "Railroads," §§ 720,

723.

72. Louisville, etc., R. Co. v. Walton, 67
S. W. 988, 24 Ky. L. Rep. 9; Cogswell v.

New York, etc., R. Co., 103 N. Y. 10, 8 N. E.

537, 57 Am. Rep. 701; Texas, etc., R. Co.

r. Edrington, 100 Tex. 496, 101 S. W. 441,

9 L. R. A. N. S. 988.

73. See, generally. Nuisances, 29 Cyc.

1143.
74. Michigan.— Grand Rapids, etc., R. Co.

V. Heisel, 38 Mich. 62, 31 Am. Rep. 306.

Sew Jersey.— Beseman v. Pennsylvania R.

Co., 50 N. J. L. 235, 13 Atl. 164 [affirmed

in 52 N. J. L. 221, 20 Atl. 169] ; Ridge v.

Pennsylvania R. Co., 58 N. J. Eq. 172, 43
Atl. 275.

New York.— Hentz v. Long Island R. Co.,

13 Barb. 046; Anderson v. Rochester, etc.,

R. Co., 9 How. Pr. 553.

North Carolina.— Taylor v. Seaboard Air-

Line R. Co., 145 N. C. 400, 59 S. E. 129, 122

Am. St. Rep. 455.

Ohio.— Parrot !'. Cincinnati, etc., R. Co.,

10 Ohio St. 624; Ross v. Cincinnati, etc., R.
Co., 27 Ohio Cir. Ct. 135.

Pennsylvania.— Bell v. Ohio, etc., R. Co.,

2 Pittsb. Leg: J. 42.

United States.— Miller t'. Long Island R.
Co., 17 Fed. Cas. No. 9,580o.

Canada.— Bennett v. Grand Trunk R. Co.,

1 Can. R. Cas. 451, 2 Ont. L. Rep. 425.

See 41 Cent. Dig. tit. "Railroads," § 721.

The use of the main tracks in making up
trains will not be enjoined as a nuisance on
the ground of annoyance to persons living

near such tracks where no abuse or negligent

use of its franchise is shown, and this not-

withstanding the company is permitted by
statute to condemn land for such purposes,

the statute making no provision as to the lo-

cation of such land. Beideman i'. Atlantic

CitY R. Co., (N. J. Ch. 1890) 19 Atl.

731.

If a railroad is constructed without author-
ity by a private individual for his own use
under a contract with the railroad company
which it had no power to make, its operation

will be enjoined as a nuisance at the instance

of an adjoining landowner. Stewart's Ap-
peal, 56 Pa. St. 413.

Frightening horses on highway.— The fact

that the operation of steam locomotives on a

railroad constructed parallel with and adja-

cent to a highway frightens horses and makes
travel upoTi the highway more dangerous does

not make the operation of the road a nui-

sance where its construction and operation

are duly authorized by law. Rex t'. Pease, 4



BAILEOADS [33 CycJ 645

street,™ or pass through a populous village or city; '° and the same rule applies

under similar circumstances to the construction, maintenance, and use of terminal
yards and structures and appUances necessarily incident to the operation of the
road." But a railroad company may be gui'ty of maintaining a nuisance by
reason of the negligent or improper manner of operating or using its cars and
locomotives,'* or of erecting, using, and maintaining structures and appurtenances
incidental to the operation of the road such as engine-houses, cattle-pens, coal-

bins, and the Uke,'" or making an unauthorized or improper use of streets/" The
legislature may in the interest of the public welfare require that to be done such
as the sounding of bells or whistles which in the absence of statute might be deemed
a nuisance, ^^ and ordinarily acts authorized by law such as the operation of trains

over the road cannot constitute a nuisance unless done in an unauthorized or

neghgent manner; *^ but if the acts would be a nuisance on common-law grounds
this rule can only apply where the statutory authorization is express or clearly

implied from the powers expressly granted. '^

e. Oeeupation or Obstruction of Streets or Highways. Where a railroad is

located by lawful authority upon or across a street or highway, its operation,

if not in a negligent or improper manner, is not a nuisance,*^ and furnishes no

B. & Ad. 30, 2 L. J. JI. C. 26, 1 N. & M. 690,

24 E. C. L. 24.

75. Grand Rapids, etc., R. Co. r. Heisel, 38
Mich. 62, 31 Am. Rep. 306; Randle v. Pacific

R. Co., 65 Mo. 325.

76. Hentz v. Long Island R. Co., 13 Barb.
(N. Y.) 646; Anderson v. Rochester, etc., R.
Co., 9 How. Pr. (N. Y.) 553.

77. Georgia.— Georgia, etc., R. Co. c. Mad-
dox, 116 Ga. 64, 42 S. E. 315.

Illinois.— Illinois Cent. R. Co. v. Dennison,
116 111. App. 1; Illinois Cent. R. Co. v. Fer-

rell, 108 111. App. 659.

'Sew Yorl-.— Friedman v. New York, etc.,

R. Co., 89 N. Y. App. Div. 38, 85 N. Y. Suppl.

404 iaffirmed in 180 N. Y. 550, 73 N. E.

1123].
'North Carolina.— Taylor v. Seaboard Air

Line R. Co., 145 N. C. 400, 59 S. B., 129, 122

Am. St. Rep. 455.

Texas.— Rainey r. Red River, etc., R. Co.,

(Civ. App. 1904) 80 S. W. 95 [reversed on
other grounds in 99 Tex. 276, 89 S. W. 678,

90 S. W. 1096, 122 Am. St. Rep. 622, 3

L. R. A. K S. 590].
England.— London, etc., R. Co. v. Truman,

11 App. Cas. 45, 50 J. P. 388, 55 L. J. Ch.

354, 54 L. T. Rep. N. S. 250, 34 Wlcly. Rep.

657.

See 41 Cent. Dig. tit. " Railroads," § 721.

78. District of Columbia.— Neitzey ;;. Bal-

timore, etc., R. Co., 5 Mackey 34.

Indiana.—Pittsburgh, etc., R. Co. v. Welch,

12 Ind. App. 433, 40 N. E. 650.

Kentucky.—Louisville, etc., R. Co. v. Com.,

80 Ky. 143, 3 Ky. L. Rep. 644, 44 Am. Rep.

468.

New Jersey.— Philadelphia, etc., R. Co. v.

State, 61 N. J. L. 71, 38 Atl. 820; Pennsyl-

vania R. Co. V. Thompson, 45 N. J. Eq. 870,

19 Atl. 622; Pennsylvania R. Co. v. Angel,

41 N. J. Eq. 316, 7 Atl. 432, 56 Am. Rep. 1.

New York.— Colgate v. New York Cent.,

etc., R. Co., 51 Misc. 503, 100 N. Y. Suppl.

650.

North Carolina.— Thomason v. Seaboard

Air Line Co., 142 N. C. 300, 55 S. E. 198.

West Virginia.— Mason v. Ohio River R.
Co., 51 W. Va. 183, 41 S. E. 418.

See 41 Cent. Dig. tit. " Railroads," § 721.
79. Illinois.— Wylie v. Elwood, 134 111.

281, 25 N. E. 570, 23 Am. St. Rep. 673, 9

L. R. A. 728; Illinois Cent. R. Co. v. Grabill,

50 111. 241; Kuhn v. Illinois Cent. R. Co., 11]

111. App. 323.

New Torh.— Garvey v. Long Island R. Co.,

159 N. Y. 323, 54 N. E. 57, 70 Am. St. Rep.
550 [affirming 9 N. Y. App. Div. 254, 41 N. E.

397] ; Cogswell v. New York, etc., R. Co., 103
N. Y. 10, 8 N. E. 537, 57 Am. Rep. 701;
Spring V. Delaware, etc., R. Co., 88 Hun 385,

34 N. Y. Suppl. 810 [affirmed in 157 N. Y.
692, 51 N. E. 1094].
North Carolina.— Thomason v. Seaboard

Air Line Co., 142 N. C. 300, 55 S. E.
198.

Texas.—^ Missouri, etc., R. Co. v. Perry,
(Civ. App. 1907) 102 S. W. 1169; Missouri,
etc., R. Co. V. Anderson, 36 Tex. Civ. App.
121, 81 S. W. 781.

United States.— Baltimore, etc., R. Co. v.

Fifth Baptist Church, 108 U.'S. 317, 2 S. Ct.

719, 27 L. ed. 739.

England.-— Smith v. Midland R. Co., 37
L. T. Rep. N. S. 224, 25 Wkly. Rep. 861, 26
Wkly. Rep. 10.

See 41 Cent. Dig. tit. "Railroads," § 721.

80. Galveston, etc., R. Co. v. Miller, (Tex.

Civ. App. 1906) 93 S. W. 177; Stockdale v.

Rio Grande Western R. Co., 28 Utah 201, 77
Pac. 849.

81. Pittsburgh, etc., R. Co. i;. Brown, 67

Ind. 45, 33 Am. Rep. 73.

82. Grand Rapids, etc., R. Co. r. Heisel, 38
Mich. 62, 31 Am. Rep. 306; Randle v. Pacific

R. Co., 65 Mo. 325; Schenectady First Bap-
tist Church V. Utica, etc., R. Co., 6 Barb.

(N. Y.) 313.

83. Cogswell V. New York, etc., R. Co., 103

N. Y. 10, 8 N. E. 537, 57 Am. Rep. 701;

Spring V. Delaware, etc., R. Co., 88 Hun
(N. Y.) 385, 34 N. Y. Suppl. 810 [affirmed

in 157 N. Y. 692, 51 N. E. 1094].

84. See supra, X, A, 3, b.
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right of action to adjacent owners for the injury or inconvenience necessarily

incident thereto; ^ nor where a railroad company is authorized to construct and
operate a railroad in a street can a court restrict the number "of trains which may
be operated thereon as a condition precedent to the construction of the track.'"

But the right to operate the road confers no authority for using the street in an
unauthorized or improper manner/' such as converting it into a freight-yard,

ewitch-yard, or place for storing cars or making up trains/* or allowing cars loaded
with offensive substances to remain in the streets for an unnecessary and unreason-
able length of time/' and private persons may recover for any special damages
sustained by reason of such use.'" Where a railroad company wrongfuUy allows

its cars to stand so as to obstruct a pubUc crossing, a private individual cannot
recover where he has sustained no damage other than the mere delay occasioned
to the public general!/; '^ but may recover any special damages sustained by
him by reason of the obstruction.'^ Mimicipal authorities have the right in the
interest of public safety to authorize or require the construction of gates at street

crossings, and when so authorized their construction cannot be enjoined as a
nuisance at the instance of adjoining property-owners who may be inconvenienced
thereby.'^ A railroad company is not hable for obstructing a private crossing

with its trains vmless such obstruction was neghgent or unnecessary.'*

85. See supra, X, A, 3, a.

86. Kentucky, etc.. Bridge Co. v. Kreiger,
93 Ky. 243, 19 S. W. 738, 14 Ky. L. Rep. 151,

holding that while a remedy will be afforded
for any actual injury sustained by an im-
proper operation of the railroad, such a con-

dition cannot be imposed in anticipation of

injuries to adjoining landowners which may
never occur.

87. District of Columhia.— Neitzey v. Bal-

timore, etc., R. Co., 5 Mackey 34.

New Jersey.— Pennsylvania R. Co. v.

Thompson, 45 N. J. Eq. 870, 19 Atl. 622;
Pennsylvania R. Co. v. Angel, 41 N. J. Eq.
316, 7 Atl. 432, 56 Am. Rep. 1.

Tennessee.— Harmon v. Louisville, etc., R.
Co., 87 Tenn. 614, 11 S. W. 703.

Teajos.— Galveston, etc., R. Co. v. Miller,

(Civ. App. 1906) 93 S. W. 177.

West Virginia.— Mason v. Ohio River E.

Co., 51 W. Va. 183, 41 S. E. 418.

United States.— Frankle v. Jackson, 30

Fed. 398.

See 41 Cent. Dig. tit. "Railroads," § 722.

Where the railroad company's occupation

of a street antedates plaintiff's ownership of

the adjoining premises, and the company has
always used the street in the manner com-
plained of, and the evidence does not show
when the street was opened, or what rights

were reserved by abutting property-owners

or acquired by the city or defendant's pre-

decessors, it will not be presumed that the

company had been continuously a wrong-
doer without having acquired the right to

such use of the street, and an injunction

to restrain the company from using its tracks

adjacent to plaintiff's premises, as a place for

storing its cars, will not be granted. Mosner
V. Rome, etc., R. Co., 51 Hun (N. Y.) 638,

5 N. Y. Suppl. 807.

Improper use by persons dealing with rail-

road company.— The fact that a railroad

company has a right to use a public street

for the operation of a railroad does not au-
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thorize a lumber company owning abutting
property to make any improper use of the
street, as by piling lumber thereon and erect-

ing buildings and platforms for the loading
of lumber, and obstructing the streets with
a large number of cars. Jenks v. Lansing
Lumber Co., 97 Iowa 342, 66 X. W. 231.

It is not an improper use of the street oc-

cupied by a railroad company to run trains

at night as well as during the day, or to run
heavy freight trains and to use bells and
whistles. Frankle v. Jackson, 30 Fed.

398.

88. Neitzey v. Baltimore, etc., R. Co., 5
Mackey (D. C. ) 34; Harmon v. Louisville,

etc., R. Co., 87 Tenn. 614, 11 S. W. 703;
Galveston, etc., R. Co. i\ Miller, (Tex. Civ.

App. 1906) 92 S. W. 177.

89. Pittsburgh, etc., R. Co. r. Welch, 12
Ind. App. 433, 40 N. E. 650; Colgate r. New
York Cent., etc., E. Co., 51 Misc. (N. Y.) 503,

100 N. Y. Suppl. 650.

90. Neitzey v. Baltimore, etc., R. Co., 5

Mackey (D. C.) 34.

91. Shields v. Louisville, etc., R. Co., 97
Ky. 103, 29 S. W. 978, 16 Ky. L. Rep. 849,

27 L. R. A. 6S0.

92. Patterson v. Detroit, etc., R. Co., 56
Mich. 172, 22 N. \V. 260.

Obstructing access to private business.—^A

person owning an eating house at a, station

located on the opposite side of the tracks from
the depot cannot recover damages on account
of the company leaving cars standing upon
its tracks between the depot and his house,

where it is not shown that they obstructed

any public way or crossing over which plain-

tiff had the right of passage. Disbrow v.

Chicago, etc., R. Co., 70 111. 246.

93. Textor v. Baltimore, etc., R. Co., 59

Md. 63, 43 Am. Rep. 540; Miller v. Long
Island R. Co., 17 Fed. Cas. No. 9,580a, 10 Re-
porter 197.

94. Louisville, etc., R. Co. v. Scomp, 98

S. W. 1024, 30 Ky. L. Rep. 487.
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d. Actions. The form of action for injury to property by the operation of

a railroad in a pubhc street is not an action of trespass but an action on the case,

notwithstanding the fee to the center of the street may be in the adjoining owners. °'

Any individual may sue for and recover any special damages to his property due
to the wrongful or negligent operation of the road, although the acts complained
of may be in the nature of a pubhc nuisance, °° or he may sue to enjoin the wrongful

acts constituting the nuisance."' An action for a nuisance in wrongfully operating

a railroad in the vicinity of a church in such manner as to disturb the services

and render the place unfit for public worship may be brought in the name of the

church in its corporate capacity and need not be brought in the name of the indi-

viduals affected thereby,"' and is properly brought against the railroad company
as a corporation instead of against the agents who caused the wrongful act com-
plained of."' Any cause of action for damages to adjoining property incident

to the mere operation of a railroad arises as soon as the road is put in operation

and the statute of Umitations begins to run from that date; ' but as to injuries

resulting from an improper or negUgent operation the cause of action does not
accrue until the wrongful act is done and the limitation runs only from that time.'

In an action for a nuisance if the acts alleged as constituting the nuisance are

acts which the company has a right under its charter to do, if done in a legal and
proper manner, the complaint must show that such acts were done in a negligent,

unlawful, or improper manner; ^ and a complaint which alleges negligence in a
general way without setting forth with a reasonable degree of particularity the
things done or omitted, so as to show a breach of duty, is defective and subject

to demurrer.* In an action for injury to property where the circumstances under
which it occurred impose no duty upon plaintiff other than to remain passive,

an express allegation that it occurred without any contributory neghgence on his

part is unnecessary.' In an action for injury to property by the operation of a
railroad evidence is not admissible of similar injuries to the property of other

persons, ° or of personal injuries due to the negligent operation of its trains; ' and
evidence that plaintiff's buildings projected upon the sidewalk of the street so

that they were themselves a nuisance is irrelevant.* In an action based upon
the negligent construction of an engine-house, evidence that the defect com-
plained of was remedied after suit was instituted is not competent as an admission
of negligence, but is competent as tending to show that such defect was the cause
of the injury complained of." In actions for neghgent injury to property, con-

95. Jeffersonville, etc., R. Co. v. Esterlee, 141; Schueller v. Saa Antonio, etc., R. Co.,
13 Bush (Ky.) 667. (Tex. Civ. App. 1907) 102 S. W. 922.
96. Wylie v. Elwood, 134 111. 281, 25 N. E. But the statute is a bar, if pleaded, to the

570, 23 Am. St. Rep. 673, 9 L. R. A. 726; recovery of any damages due to the negligent
Grand Rapids, etc., R. Co. r>. Heisel, 47 Mich. operation of defendant's trains which accrued
393, 11 N. W. 212. over iive years (under the Kentucky statute),

97. Colgate v. Nev? Yorlc Cent., etc., R. Co., before the commencement of the action.
51 Misc. (N. Y.) 503, 100 N. Y. Suppl. 650; Louisville, etc., R. Co. v. Gargan, 15 Ky. L.
Smith V. Midland R. Co., 37 L. T. Rep. N. S. Rep. 95.

224, 25 Wkly. Rep. 861, 26 Wkly. Rep. 3. Taylor v. Seaboard Air Line R. Co., 145
10. N. C. 400, 59 S. E. 129, 122 Am. St. Rep.
98. Schenectady First Baptist Church v. 455.

Schenectady, etc., R. Co., 5 Barb. (N. Y.) 79. 4. Thomason v. Seaboard Air Line R. Co.,
But see Schenectady First Baptist Church ». 142 N. C. 318, 55 S. E. 205.
Utica, etc., R. Co., 6 Barb. (N. Y.) 313. 5. Pittsburgh, etc., R. Co. V. Welch, 12
Actions by religious societies see generally Ind. App. 433, 40 N. E. 650.

Religious Societies. 6. Kuhn v. Illinois Cent. R. Co., Ill 111.

99. Schenectady First Baptist Church v. App. 323; JeflFersonville, etc., R. Co. v. Bs-
Schenectady, etc., R. Co., 5 Barb. (N. Y.) 79. terle, 13 Bush (Ky.) 667.

1. Louisville, etc., R. Co. v. Orr, 91 Ky. 7. Jeffersonville, etc., R. Co. v. Esterle, 13
109, 15 S. W. 8, 12 Ky. L. Rep. 756. Bush (Ky.) 667.

2. Louisville, etc., R. Co. ». Orr, 91 Ky. 8. Macon k. Harris, 75 Ga. 761.
109, 15 S. W. 8, 12 Ky. L. Rep. 756; Louis- 9. Kuhn v. Illinois Cent. R. Co., Ill lU.
ville, etc., R. Co. «. Zachritz, 13 Ky. L. Rep. App. 323.

[X, A, 3, d]
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tributory negligence on the part of plaintiff is, as in other aetions based upon
neghgence, a good defense.^"

B. Statutory, Municipal, and Official Regulations *— l. AnTHORixY, Con-

struction, AND Application— a. Power to Impose and Validity of Regulations..^'

The legislature may under the police power of the; state '^ subject railroad com-
panies to all such regulations as are reasonable and necessary to promote the

public safety, the safety of passengers, property, and the company's employees,
and generally to compel the proper performance of their duties to the pubhe and
effectuate and promote the object of their creation.^' The right extends to mat-
ters affecting the public convenience as well as the public saferty,^ and such pohce
regulations are vahd notwithstanding they may incidentally affect and to some

10. Murphy r. Wilmington, etc., R. Co., 70
N. C. 437, holding that where plaintiflf, on
going to defendant's warehouse after goods,
left his wagon on the main track so as to
be in the way of passing trains, he was
guilty of such contributory negligence as to

bar a recovery for injury to the wagon where
the engineer exercised due care to avoid the
injury after it was discovered.

11. See Constitutional Law, 8 Cyc.
695.

12. State V. Wabash, etc., R. Co., 83 Mo.
144; Gladson v. Minnesota, 166 U. S. 427,
17 S. Ct. 627, 41 L. ed. 1064; New York,
etc., R. Co. V. New York, 165 U. S. 628,

17 S. Ct. 418, 41 L. ed. 853. See also,

generally. Constitutional Law, 8 Cyc. 863
et seq.

13. State V. Wabash, etc., R. Co., 83 Mo.
144; People r. New York, etc., R. Co., 55

Hun fX. Y.) 409, 8 N. Y. Suppl. 672
[affirmed in 123 N. Y. 035, 25 N. E. 953];
Thorpe v. Rutland, etc., R. Co., 27 Vt. 140,

62 Am. Dec. 625; Gladson r. Minnesota, 168

U. S. 427, 17 S. Ct. 627, 41 L. ed. 1064.

See also, generallv, CoNSTiTnTroNAL. Law,
8 Cyc. 871, 874.

Regulations have been heM valid requiring

locomotive engineers to be examined aad
licensed by the state authorities (Smith r.

Alabama, 'l24 U. S. 463, 8 S. Ct. 564, 31

L. ed. 508) ; requiring certain employees to

pass a physical examination as to color blind-

ness or other defects of vision, the fee for

such examination to be paid by the railroads

(Nashville, etc., R. Co. r. Alabama, 128 U. S.

96, 9 S. Ct. 28, 32 L. ed. 352) ; requiring

a heating apparatus so constructed that the

fire will be extinguished if the car is over-

turned (Gause r. Lake Shore, etc., R. Co.,

4 Ohio Dec. (Reprint) 369, 2 Clev. L. Rep.

44) ;
prohibiting the heating of cars by

means of stove or furnace kept inside of the

cars (People r. New York, etc;, R. Co., 55

Hun (N. Y.) 409. 8 N. Y. SutidI. 672 [af-

firmed in 123 N. Y. 63S, 25 N. E. 953];
New York, etc., E. Co. r. New York, 165

r. S. 628, 17 S. Ct. 418, 41 L. ed. 853) ;

prohibiting the running of freight trains ex-

cept in certain cases or when carrying

certain classes of freight on Sunday (Hen-

nington r. Georgia, 163 U. S. 29«, 16 S. Ct.

1086, 41 L. ed. 166) ; requiring engines to be

equipped with a bell or whistle and to give

signals at public crossings (Galena, etc., R.
Co. V. Loomis, 13 111. 548, 56 Am. Dee. 471) ;

requiring passenger cars to be supplied with
pure drinking water for the use of the pas-

sengers (Southern R> Co. v. State, 125 Ga.

287, 54 S. E. 160, 114 Am. St. Rep. 203) ;

requiring separate coaches for white and
colored passengers (Southern Blansas R. Co.

V. State, 44 Tex. Civ. App. 218, 99 S. W.
166) ; limiting the rate of speed of trains

to six: mites an hour in cities and villages

(State i: Wisconsin Cent.. R. Co., 128 Wis.

79, 107 N. W. 295); requiring a person or

corporation operating a railroad under a
contract or lease to have the same recorded

in the offices of the secretary of state and
the county clerks of the counties through
which the road passes (Com. r. Chesapeake,
etc., R. Co., I'Ol Ky. 159, 40 S. W. 250, 19

Ky. L,^ Rep. 329) ; and requiring trains to be
brought to a full stop before crossing the

tracks of another railroad (Lake Shore, etc.,

R. Co. r. Cincinnati, etc., R. Co., 30 Ohio St.

604).
A statute is unconsititutional which makes

a railroad company absolutely liable for

double the value of stock killed in case of a

failure to report such injury within a speci-

fied time, since the requiring of such a
notice is not a proper police regulation and
the statute imposes an absolute liability re-

gardless of whether the company had knowl-
edge of the injury and regardless of any
question of negligence on the part of the

company or contributory negligence on the

pairt of the owner of the animail. Jolliffe

T. Brown, 14 Wash. 155, 44 Pac. 149, 53 Am.
St. Rep. 868.

14. Davidson v. State, 4 Tex. App. 545, 30
Am. Rep. 166:

Regulations have been held valid requiring-

the erection of depots at the junction or

intersection of diflerent railroads (State v.

Wabash, eta. R. Co., 83 Mo. 144; Missouri

r. Kansas City, etc., R. Co., 32 Fed. 722) ;

requiring passenger trains to stop at stations

for not less- thaa five minutes (Davidson v.

State, 4 Tex. App. 545, 30 Am. Rep. 166) ;

and requiring all passenger trains operaAed

wholly within the state to stop at aH county-

seat towns. (Gladson v. Minnesota, 166 U. S.

427, 17 S. Ct. 627, 41 L. ed. 1064' [affirminff

5T Mirni. 385, 59 N. W. 487, 24 L. R. A.
502]').
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* By James A. Gwyn.



RAILROADS [33 Cye.J 649

extent interfere with the transportation of interstate traffic.** The legislature

may also delegate to railroad commissioners the power to supervise and regulate
the operation of railroads ;*° lOr may delegate to mimicipal corporations the power
to make police regulations affecting the operation of railroads within the cor-

porate limits," and many such regulations have been sustained as valid without
express legislative authority for their enactment under the general police powers
usually conferred upon or possessed by such bodies; ** but municipal regulations

to be valid must not be unreasonable/" uncertain/" or in conflict with statutory

provisions.^* Where, however, a railroad company accepts the benefits and
privileges of an ordinance granting it a right of way through an incorporated
city, it becomes also subject to the burdens imposed by such ordinance. ^^ The
legislature may also make regulations imposing additional burdens or habilities

where there is a reservation of power to alter or amend the charter,^^ or the regu-

15. New York, etc., R. Co. v. New York,
165 a. S. 628, 17 S. Ct. 418, 41 L. ed. 853;
Hennington v. Georgia, 163 U. S. 299, 16
S. Ct. 1086, 41 L. ed. 166; Smith v. Ala-
bama, 124 U. S. 465, 8 S. Ct. 564, 31 L. ed.

508. See also, generally, Commeboe, 7 Cyc.
422.

16. State V. Missouri Pao. R. Co., 76 Kan.
467, 92 Pac. 606; Atlantic Express Co. v.

Wilmington, etc., R. Co., Ill N. C. 463, 16
S. E. 393, 32 Am. St. Rep. 805, 18 L. R. A.
393. See also Constitutional Law, 8 Cyc.
834.
Powers and duties of railroad commissioners

see supra, I, C, 3.

17. Cincinnati, etc., R. Co. v. Bowling
Green, 57 Oliio St. 336, 49 N. E. 121, 41
L. K. A. 422; Cincinnati, etc., R. Co. v.

Sullivan, 32 Ohio St. 152. See, generally,
Constitutional Law, 8 Cyc. 839.

18. Baltimore, etc., R. Co. v. Whiting, 161
Ind. 228, 68 N. E. 266; Whitson V. Franklin,
34 Ind. 392; Seibert v. Missouri Pac. R. Co.,

188 Mo. 657, 87 S. W. 995, 70 L. R. A. 72;
Jackson v. Kajisas City, etc., R. Co., 157

Mo. 621, 58 S. W. 32, 80 Am. St. Rep. 650;
Robertson v. Wabash, etc., R. Co., 84 Mo.
119. But see Pennsvlvania R. Co.'s Case,

213 Pa. St. 373, 62'Atl. 986, 3 L. R. A.
N. S. 140 [reversing 27 Pa. Super. Ct. 113].

Validity of municipal regulations relating

to signals and lookouts see infra, X, B, 4, b.

Rate of speed see infra, X, B, 4, c. Lighting
tracks see infra, X, B, 4, e. Signboards,
flagmen, and gates at crossings see infra,

X, B, 4, f. Obstructing streets and high-

ways see infra, X, B, 5, a.

A grant of the right to use a street for the

purpose of a railroad by a city does not
deprive the city of the power to subsequently

make any proper police regulations as to

the operation and use of trains in the street.

State V. Atlantic, etc., R. Co., 141 N. C.

736, 53 S. E. 290.

Private switch-yards.— In the absence of

statute a municipality cannot impose regu-

lations upon railroad companies in regard

to switching -cars within their private switch-

yards. .Smith V. Chicago Junction R. Co.,

127 111. App. 89.

19. Southern Indiana R. Co. v. Bedford,

165 Ind.- 272, 75 N. E. 268; White v. St.

Louis, etc., R. Co., 44 Mo. App. 540 ; New

Jersey Cent. R. Co. v. Elizabeth, 70 N. J.

L. 578, 57 Atl. 404; McCuUough v. Franklin

Tp., 59 N. J. L. 106, 34 Atl. 1088; Jamaica
i\ Long Island R. Co., 37 How. Pr. (N. Y.)

379.
An ordinance is not void for unreasonable-

ness which prohibits the letting off of steam
by opening safety valves or cylinder cocks

while the train is running within the cor-

porate limits, or where the engine is within

one hundred feet of a crossing, except for

the purpose of allowing the escape of con-

densed steam on starting an engine (Pitts-

burg, etc., R. Co. V. Robson, 204 111. 254,

68 N. E. 468) ; or, subject to the same ex-

ception, " when the engine is in immediate
proximity to any street or railroad crossing

in said city" (Chicago, etc., R. Co. v. Steck-

man, 224 111. 500, 79 N. E. 602 [affirming

125 ni. App. 299]).
20. New Jersey Cent. R. Co. v. Elizabeth,

70 N. J. L. 578, 57 Atl. 404, holding that a
municipal ordinance imposing certain re-

strictions on steam railroad companies under
penalty upon failure to comply with the pro-

visions of a particular statute is void for

uncertainty where the act referred to does
not prescribe any duties to be performed by
any steam railroad company.
21. Duggan v. Peoria, etc., R. Co., 42 111.

App. 536 ; Chicago, etc., R. Co. r. Dougherty,
12 111. App. 181.

Application of rule.— An ordinance pro-

hibiting the blowing of a locomotive whistle
within the corporate limitations is invalid

in so far as it conflicts with the statute

requiring signals to he given in this manner
and furnishes no excuse for non-compliance
with the statutory requirements. Katzen-
berger r. Lawo, 90' Tenn. 235, 16 S. W. 611,

25 Am. St. Rep. 681, 13 L. R. A. 185. Where
a town is within a metropolitan sanitary

district it cannot by ordinance prescribe

regulations as to the handling by railroad

companies of offensive substances, where
such regulations are within the powers and
duities which the statute provides are to be
"exclusively exercised " by the board of

health of such district. Jamaica v. Long
Island R. Co., 37 Hnw. Pr. (N. Y.) 379.

22. Chicago Great Western R. Co. v. Peo-
ple. 79 Til. App. 529.

23. Bulkley v. New York, etc., R. Co., 27

[X, B, 1, a]
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lation is a proper one under the police power of the state.^ So railroad com-
panies may be made absolutely liable for damages caused by fire communicated
from their locomotives/^ or liable without regard to negUgence in the operation
of the train in case of injury where certain statutory duties are not complied
with,^° or in such cases the legislature may alter the general rules of evidence
and make the fact of the injury 'prima facie evidence of neghgence and place the
burden of proof upon the railroad company."

b. ConstFuetion and Application of Regulations.^* If the statute imposing a
particular regulation prescribes a penalty for violation thereof, the statute must
be strictly construed;^' but otherwise the statute will be given a liberal construc-

tion to carry out and effectuate the intention of the legislature; ^ and in case of

successive statutes imposing different or additional regulations the latter will

not be construed as imphedly repeahng or entirely superseding the former imless

the provisions are so inconsistent that they cannot stand together.^' The ordinary

grammatical construction of the statute should prevail unless the context requires

a different construction.^^ Where a statute prescribes a certain regulation as

to the condition of railroad tracks which must be comphed with by a certain

date, a company whose road is not completed at the time specified is entitled to

a reasonable time thereafter to comply with the statute.^ The Alabama statute

Conn. 479 ; Baltimore, etc., R. Co. v. Kreager,
01 Ohio St. 312, 56 N. E. 203; Lake Shore,
etc., R. Co. V. Sharpe, 38 Ohio St. 150. See
also, generally, Constituiional Law, 8 Cyc.
962.

24. Galena, etc., R. Co. x>. Loomls, 13 111.

548, 56 Am. Dec. 471; Gillam r. Sioux City,

etc., R. Co., 26 Minn. 268, 3 N. W. 353;
JIathevvs v. St. Louis, etc., R. Co., 121 Mo.
298, 24 S. W. 591, 25 L. R. A. 161; Thorpe
V. Rutland, etc., R. Co., 27 Vt. 140, 62
Am. Dec. 625 ; Nelson v. Vermont, etc., R.
Co., 26 Vt. 717, 62 Am. Dec. 614. See also,

generally, Constitutional Law, 8 Cyc.
982.

25. Blackmore v. Missouri Pao. R. Co., 162
Mo. 455, 62 S. W. 993; Adams v. St. Louis,
etc., R. Co., 138 Mo. 242, 28 S. W. 496, 29
S. W. 836; Campbell v. Missouri Pac. R. Co.,

121 Mo. 340, 25 S. W. 936, 42 Am. St. Rep.
530, 25 L. R. A. 175; Mathews t. St. Louis,
etc., R. Co., 121 Mo. 298, 24 S. W. 591, 25
L. R. A. 161 ; McFarland r. Missouri, etc.,

R. Co., 94 Mo. App. 336, 68 S. W. 105;
Baltimore, etc., R. Co. v. Kreager, 61 Ohio
St. 312, 56 N. E. 203; St. Louis, etc., R. Co.

V. Mathews, 165 U. S. 1, 17 S. Ct. 243, 41
L. ed. 611.

26. Indianapolis, etc., R. Co. i'. Marshall,
27 Ind. 300; Kansas Pac. R. Co. v. Mower,
16 Kan. 573; Louisville, etc., R. Co. t. Kice,
109 Ky. 786, 60 S. W. 705, 22 Ky. L. Rep.
1462.

27. Chicago, etc., R. Co. v. Reidy, 66 111.

43 ; Diamond K. Missouri Pac. R. Co., 6 Mont.
580, 13 Pac. 367; Joliffe v. Brown, 14 Wash.
155, 44 Pac. 149, 53 Am. St. Rep. 868.

The Tennessee statute placing the burden
upon the railroad company to show that the

statutory duties were complied with as to

maintaining a lookout and other precautions
to prevent accidents is constitutional. Louis-
ville, etc., R. Co. V. Burke, 6 Coldw. 45.

28. See, generally. Statutes.
29. State r. Cleveland, etc., R. Co., 157

[X, B, 1, a]

Ind. 288, 61 N. E. 669; Kansas City, etc.,

R. Co. V. Jones, 73 Miss. 397, 18 S. W. 684;
Bonner i-. Franklin Co-Operative Assoc, 4
Tex. Civ. App. 166, 23 S. W. 317.

Penalty for violation of regulation see in-

fra, X, B, 7, b, (I).

30. Ohio, etc., R. Co. v. Brubaker, 47 111.

462; Tallman v. Syracuse, etc., R. Co., 4
Abb. Dec. (N. Y.) 351, 4 Keyes 128.

31. Jeffersonville, etc., R. Co. v. Dunlap,
112 Ind. 93, 13 N. E. 403; Curry v. Chicago,
etc., R. Co., 43 Wis. 665.

A statute which imposes a penalty upon
railroad companies for the violation of cer-

tain regulations is not impliedly repealed by
a subsequent statute making the violation a

misdemeanor on the part of the officer or

agent responsible therefor, there being no re-

pugnancy in the two statutes. Mobile, etc.,

R. Co. V. Steiner, 61 Ala. 559.

But where two ordinances are so materially
inconsistent that they cannot stand together,

the latter covering the whole subject-matter

of the former, prescribing new conditions

with different penalties, the latter will be
held to repeal and supersede the former.

Terre Haute, etc., R. Co. v. South Bend, 146

Ind. 239, 45 N. E. 324, construing ordinances

relating to the lighting of street crossings by
railroad companies.

32. Grand Trunk R. Co. v. Washington,
[1899] A. C. 275, 68 L. J. P. C. 37, -80 L. T.

Rep. N. S. 301 {affirming 28 Can. Sup. Ct.

184 (reversing 24 Ont. App. 183)], constru-

ing the Canada statute requiring the blocking

and filling of frogs and other spaces under
railroad tracks, and holding that the power
conferred upon the railway committee of the

privy council to dispense with the require-

ments of section 4, during certain winter
months, dees not apply to the requirements
of section 3 of the statute.

33. Gillin v. Patten, etc., R. Co., 93 Me.
80, 44 Atl. 361, construing the statute of

1889, requiring each railroad company to
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requiring claims for damages against railroad companies to be either presented
in writing or suit brought thereon within a certain n mber of days does not apply-

to actions for personal injuries.^* The Georgia statute requiring railroad com-
panies to keep in repair crossings over "public roads or private ways established

pursuant to law; " and to give signals at such crossings, does not apply to private

ways not established by law;^^ and the term "marks" as used in the Georgia
statute requiring "a list of the different marks and brands" of stock killed to be
filed with station agents refers only to such marks as are placed upon stock by
artificial means for purposes of identification.^"

2. Companies and Persons to Whom Applicable — a. In General.^' In the
absence of any provision to the contrary in the statute imposing the regulation

or the charter of the company, statutory regulations in regard to railroads apply
to all companies doing business within the state imposing the regulation,^* whether
chartered or unchartered,^' and without regard to the time of their incorporation
or construction or whether incorporated under general laws or special charters,^"

or whether the company owns the land on which its road is built or has merely a
right of way over it; ""^ but not to private Unes on private property used by the
proprietors exclusively for their private purposes. ^^ Within the application of

the statutes prescribing these regulations the term "railroad" appUesto "dummy"
lines,^ "belt" lines maintained by connecting roads for the purpose of trans-

ferring freight," and to roads using electricity as a motive power as well as steam

adjust, fill, or block the frogs and guard-rails
on its track before Jan. 1, 1890.

34. Nicholson v. Mobile, etc., R. Co., 49
Ala. 205.

35. Willingham v. Macon, etc., K. Co., 113
Ga. 374, 38 S. E. 843.

36. Churchill v. Georgia R., etc., Co., 108
Ga. 265, 33 S. E. 972.

37. Companies and persons liable for in-

juries in general see infra, X, C.

Effect of operation by receiver as to lia-

bility for penalties or to indictment see infra,

X, B, 7, d; X, B, 8, c.

38. Indianapolis, etc., R. Co. v. Kercheval,
16 Ind. 84; Gillam v. Sioux City, etc., R. Co.,

26 Minn. 268, 3 N. W. 353; Staats v. Hud-
son River R. Co., 4 Abb. Dec. (N. Y.) 287,
3 Keyes 196, 33 How. Pr. 139.

Foreign corporation.— The New York stat-

ute of 1854, requiring " every railroad cor-

poration whose line is open for use " to erect

and maintain fences, applies to a foreign

corporation which had prior to the passage
of said act under and by virtue of the act

of 1846, wherein was reserved the right to

alter or repeal, extended its road within this

state in so far as such road is open for use
within the state. Purdy v. New York, etc.,

R. Co., 61 N. Y. 353.

Xhe Kentucky statute requiring railroad

companies to erect cattle-guards is not lim-

ited to railroads operated for five years, the
provision as to five years mentioned in a
preceding section of the statute having no
reference to this duty. Kentucky Union R.
Co. V. Forkner, 40 S. W. 462, 19 Ky. L. Rep.
378.

The Ontario statute requiring railroad com-
panies to pack the frogs on their tracks does
not apply to the Grand Trunk Railway Com-
pany, since the act expressly limits its ap-
plication to railroad companies within the

legislative control of that province. Monk-
house V. Grand Trunk R. Co., 8 Ont. App.
637; Clegg v. Grand Trunk R. Co., 10 Ont.
708.

39. Diamond v. Northern Pac. R. Co., 6
Mont. 580, 13 Pac. 367.

40. See infra, X, B, 2, b, c.

41. Missouri Pac. R. Co. v. Manson, 31
Kan. 337, 2 Pac. 800 (regulation as to con-

struction of cattle-guards) ; Baltimore, etc.,

R. Co. V. Kreager, 61 Ohio St. 312, 56 N. E.
203 (regulation as to liability for fires com-
municated from locomotives). But see

Easton R. Co. v. Portsmouth, 62 N. H. 344,

holding that a railroad company is not liable

to contribute as one of the " proprietors " of

a railroad, to the expense of maintaining
gates at highway crossings upon the track
of another railroad in which it has no right
or interest except a statutory right to use
the track at a fixed compensation.

42. Matson i'. Baird, 3 App. Cas. 1082, 39
L. T. Rep. N. S. 304, 26 Wkly. Rep. 835,

holding that the English statute requiring
gates at crossings does not apply to such a
railroad.

43. Ensley R. Co. v. Chewning, 93 Ala. 24,

9 So. 458 (regulation requiring signals on
approaching a public crossing or regular
stopping place) ; Birmingham Mineral R. Co.

V. Jacobs, 92 Ala. 187, 9 So. 320 (regulation

requiring trains to stop before crossing an-

other railroad) ; Katzenberger v. Lawo, 90
Tenn. 235, 16 S. W. 611, 25 Am. St. Rep.
681, 13 L. R. A. 185 (regulations as to look-

out and precautions for the prevention of ac-

cidents )

.

44. Toledo, etc., R. Co. v. Bond, 35 Ind.

App. 142, 72 N. E. 647, holding that a. belt

line railroad maintained in a city by two
connecting through lines, for the purpose of

transferring freight from one to the other, is

[X. B, 2, a]
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railroads; *^ and a company will be held to be "operating" a railroad within the
application of the statutes if running trains thereon or any purpose,*" including
the operation of trains for construction purposes on incompleted portions.*^ A
company operating a road will be held to be the owner thereof within the appli-

cation of the statutes/* and statutes or ordinances applying in terms to any per-
son running or causing trains to be run contrary to certain regulations apply to

companies owning 3r operating the road as well as the servants violating such
regulations; *° but a statute which imposes a hability upon a particular ofBcer

or agent is not appUcable to any other officer or agent not acting in the capacity
named. ^^ A statute imposing a liabihty for wrongful death due to negligence

apphes to a company operating trains in the course of its business over a private

track outside of its chartered limits by the mere license or sufferance of the owner ;^'

and a statute requiring trains to be stopped before crossing the tracks of any rail-

road applies to intersecting lines on which all of the trains are operated by the

same company/^ but not to the intersecting tracks of a switch-yard belonging to

the same company;^ and an ordinance requiring the "proprietors" of railroads

to maintain flagmen and bell towers at all crossings does not apply to a company
having only a temporary right to run trains over the track ; of another company
subject to its control.^* A statute in terms apphcable to railroads of over a cer-

tain length apphes to a road of over that length, although not all of the prescribed

length is within the state imposing the regulation.^^

b. Companies Organized Under Special Charters. Statutory regulations in

regard to railroad companies apply to those incorporated under special charters

as well as under general laws,'" imless the statute imposing the regulation shows

a main track of a steam railroad, within the
application of the Indiana statute requiring
switches on such railroads to be indicated
by a signal light so attached as to indicate
safety when the switch is closed and danger
when it is open.
45. Louisville, etc., E. Co. v. Anchors, 114

Ala. 492, 22 So. 279, 62 Am. St. Rep. 116,

regulation as to stopping trains before cross-

ing other railroads.

A change of motive power from steam to
electricity on the road of a company which
is the successor of a company incorporated
under the general statutes as a railroad com-
pany does not make the road a street railroad

or affect its duty to construct and maintain
fences as required by statute. Hannah v.

Metropolitan St. R. Qa., 81 Mo. App. 78.

Street surface railroads.— The New York
Railroad Law of 1892 providing that every
railroad corporation shall maintain cattle-

guards at road crossings applies to a subur-

ban street surface railroad company incor-

porated under article 1 of the act, and re-

quires cattle-guards where the track of such

company crosses country roads. Evans v.

Utica, etc., E. Co., 44 Misc. (N. Y.) 345, 89

N. Y. Suppl. 1089.

46. Glandon v. Chicago, etc., E. Co., 68

Iowa 457, 27 N. W. 457.

A railroad constructed by a mining and
lumber company and which is operated by a

railroad company whenever it is necessary

and proiitable for the company to do so, al-

though not operated regularly and constantly,

is within the application of the Missouri stat-

ute requiring that " any railroad corporation

running or operating any railroad" shall

erect and maintain lawful fences. Webb v.
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Southern Missouri, etc., R. Co., 92 Mo. App.
53.

47. Glandon v. Chicago, etc., E. Co., 68
Iowa 457, 27 N. W. 457 (liability for double
the value of stock killed where railroad is

not fenced) ; Chicago, etc., E. Co. v. Totten,
1 Kan. App. 558, 42 Pac. 269 (regulation re-

quiring road to be fenced).
48. Indianapolis, etc., E. Co. v. People, 32

111. App. 286, regulation prohibiting obstruc-
tion of highways.

49. Southern E. Co. v. Jones, 33 Ind. App.
333, 71 N. B. 275 (ordinance regulating speed
of trains) ; Missouri, etc., E. Co. r. Owens,
(Tex. Civ. App. 1903) 75 S. W. 579 (ordi-

nance regulating speed of trains).

50. Vaughan v. State, 116 Ga. 841, 43
S. E. 249, regulation prohibiting running of

freight trains on Sunday.
51. Com. ». Boston, etc., R. Co., 126 Mass.

61.

52. Chesapeake, etc., R. Co. v. Com., 99
Ky. 175, 35 S. W. 260, 18 Ky. L. Rep. 54.

53. St. Louis Nat. Stock Yards v. Godfrey,
198 111. 288, 65 N. E. 90 [affirming 101 111.

App. 40].

54. Lake Shore, etc., E. Co. v. Kaste, 11

III. App. 536.

55. People v. New York, etc., R. Co., 55
Hun (N. Y.) 409, 8 N. Y. Suppl. 672 [of-

firmed in 123 N. Y. 635, 25 N. E. 953], stat-

ute prohibiting heating of cars by stove or
furnace kept inside the oar.

56. Alabama.— Nashville, etc., E. Co. v.

Peacock, 25 Ala. 229.

Illinois.— Illinois Cent. R. Co. v. Slater,

129 111. 91, 21 N. E. 575, 16 Am. St. Rep.
242, 6 L. R. A. 418.

Indiana.— Indianapolis, ate., E. Co. v. Mar-
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a contrary intention, either expressly," or by implication from the character of

its provisions,^^ or there is some provision in the charter which prevents its appli-

cation; ^' and the mere fact that the charter makes provision as to certain duties

and how they shall be performed does not affect the right of the state in the exer-

cise of its police power to impose other and further regulations in respect to the

same duties/" or affect the application of existing general statutes not inconsistent

with the provisions of the charter.'^

c. Effect of Time of Ineorporatlon or Construction. General statutory regu-

lations affecting railroad companies are ordinarily apphcable to those incorporated

or constructed before as well as after the passage of the act/^ unless the statute

shall, 27 Ind. 300; Indianapolis, etc., E. Co.
V. Kercheval, 16 Ind. 84.

Minnesota.— Gillam v. Sioux City, etc., R.
Co., 26 Minn. 268, 3 N. W. 353; WMttier v.

Chicago, etc., R. Co., 24 Minn. 394.

New York.—Staats v. Hudson River R. Co.,

4 Abb. Dec. 287, 3 Keyes 196, 33 How. Pr.

139.

See 41 Cent. Dig. tit. " Railroads," § 736.

57. Vandorn v. New Jersey, etc., R. Co., 42
N. J. Eq. 463, 8 Atl. 99, holding that the
provision of tlie general railroad act in re-

gard to fencing is confined by its terms to

companies formed under that act and has no
application to companies incorporated under
special charters.

Under a statute making applicable such
provisions thereof as are " not inconsistent

"

with the charters of railroad companies, a
provision requiring railroad companies to con-
struct and maintain fences with gates is not
inconsistent with a charter provision merely
requiring the company to construct and main-
tain fences and permitting adjoining land-

owners to construct and maintain gates
therein at farm crossings. Staats v. Hudson
River E. Co., 4 Abb. Dec. (N. Y.) 287, 3

Keyes 196, 33 How. Pr. 139.

58. Winger v. First Div. St. Paul, etc., R.
Co., 22 Minn. 11 ; Devino i'. St. Paul, etc., R.
Co., 22 Minn. 8 (each holding that the Min-
nesota statute of 1872, requiring railroad
companies to fence on each side of their

tracks, was not intended to apply to roads
whose charters required them to fence in cer-

tain places, since the subsequent sections of

the statute prescribing the liability for fail-

ure to fence recognized two different classes

of railroads and prescribed a different lia-

bility as to a company which had neglected
to fence its road " as required by the terms
of its charter and the amendments thereof."
The Minnesota statute which as originally

enacted was construed as not intended to

apply to companies whose charters contained
provisions in regard to fencing was amended
in 1877 so as to apply generally to all rail-

road companies. Gillam v. Sioux City, etc.,

R. Co., 26 Minn. 268, 3 N. W. 353.
59. Daniels v. St. Louis, etc., R. Co., 62

Mo. 43 ; Central Trust Co. v. Wabash, etc., R,
Co., 30 Fed. 344. See also Indianapolis, etc.,

R. Co. V. Kercheval, 16 Ind. 84, holding, how-
ever, that a clause in a railroad charter pro-
viding that no person or body corporate or
politic shall interfere therewith or do any-

thing " to detract from, or affect, the profits

of said corporation," will not exempt such

railroad company from the operation of the

statutes in regard to fencing the tracks,

neither the cost of such fences nor the

amount of damages paid for stock killed be-

ing a detraction from the profits of the com-
pany within the meaning of the statute.

The legislature cannot deprive the state of

its police power and a charter provision giv-

ing a railroad company the right to regulate

the speed of its trains is a mere license which
in the exercise of such power the state may
revoke. Cleveland, etc., R. Co. v. Harrington,
131 Ind. 426, 30 N. E. 37. See also Gillam v.

Sioux City, etc., R. Co., 26 Minn. 268, 270,

3 N. W. 353, where the court said :
" If, in

any case, the legislature may bind the state

not to exercise this [police] power, an inten-

tion so to do cannot be implied, but must
appear in express and unmistakable terms."

It will be presumed that a general statute

requiring the construction of fences and
cattle-guards applies to companies operating
under special charters unless a, charter pro-

vision excepting it from the operation of

such statute is pleaded and proved. Whittier
V. Chicago, etc., R. Co., 24 Minn. 394.

60. Illinois Cent. R. Co. v. Slater, 129 111.

91, 21 N. E. 575, 16 Am. St. Rep. 242, 6

L. R. A. 418 (holding that the fact that the
charter of a railroad company prescribes its

duty as to the giving of crossing signals does
not prevent the application of a general stat-

ute which defines such duty differently from
the charter provisions) ; Gillam i-. Sioux City,

etc., E. Co., 26 Minn. 268, 3 N. W. 353 (hold-

ing that the fact that a charter of a ra.ilroad

company provided that it should maintain
fences at certain places does not prevent the
application of a general statute requiring
fencing at all places where the road can be
fenced) ; Staats v. Hudson River E. Co., 4
Abb. Dec. (N. Y.) 287, 3 Keyes 196, 33 How.
Pr. 139 (holding that a charter provision
requiring a railroad company to construct
and maintain fences does not prevent the

application of a general statute requiring the

construction and maintenance of fences with
gates or bars).

61. Pratt V. Atlantic, etc., E. Co., 42 Me.
579.

62. Illinois.—Galena, etc., R. Co. v. Loomis,
13 111. 548, .56 Am. Dec. 471.

Indiana.— Indianapolis, etc., R. Co. v.

Kercheval, 16 Ind. 84.
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provides otherwise. ^^ This rule applies in all cases where the regulation is a
proper exercise of the police power/* or the right to alter or amend the charter is

reserved. °^ Conversely, a statute in terms relating to "all existing railroad cor-

porations" extends to railroad companies incorporated after as well as before
its passage unless exception is provided in their charters.'"

3. Equipment, Facilities, and Accommodations— a. Accommodations and Facil-

ities at Stations. While there is no common-law duty to maintain depots or
warehouses for the accommodation of freight and passengers,"' there are statutes
in some jurisdictions requiring railroad companies to maintain such buildings "'

Massachusetts.— Lyman v. Boston, etc., R.
Co., 4 Cush. 288.

Minnesota.— Gillam v. Sioux City E. Co.,
26 Minn. 268, 3 N. W. 353.

Missouri.— Gorman v. Pacific R. Co., 26
Mo. 441, 72 Am. Dec. 220.

Pennsylvania.— Pennsylvania R. Co. v.
Kelly, 31 Pa. St. 372. Compare Shick v.

Pennsylvania R. Co., 1 Leg. Gaz. 61.

See 41 Cent. Dig. tit. "Railroads," § 737.
Application to particular regulations.—

Railroads incorporated or constructed before
as well as after the passage of the act have
been held subject to the regulations relating
to fencing tracks (Norris v. Androscoggin R.
Co., 39 Me. 273, 63 Am. Dec. 621; Finch v.

Chicago, etc., R. Co., 46 Minn. 250, 48 N. W.
915; Trice v. Hannibal, etc., R. Co., 35 Mo.
188; Gorman v. Pacific R. Co., 26 Mo. 441,
72 Am. Dec. 220; Staats v. Hudson River R.
Co., 4 Abb. Dec. (N. Y.) 287, 3 Keyes 196,
33 How. Pr. 139; Shurley v. New York, etc.,

R. Co., 121 Pa. St. 511, 15 Atl. 567), con-
struction of cattle-guards (Bulkley v. New
York, etc., R. Co., 27 Conn. 479; Gillam v.

Sioux City, etc., R. Co., 26 Minn. 268, 3
N. W. 353; Lake Shore, etc., R. Co. v. Sharpe,
38 Ohio St. 150), crossing signals (Galena,
etc., R. Co. V. Loomis, 13 111. 548, 56 Am.
Dec. 471), liability for fire communicated
from locomotives (Lyman v. Boston, etc., R.
Co., 4 Cush. (Mass.) 288), and regulations
prohibiting the obstruction of public highway
crossings (Pennsylvania R. Co. v. Kelly, 31
Pa. St. 372).
Under the Iowa statute requiring the erec-

tion of cattle-guards where a railroad " en-
ters or leaves any improved or fenced land "

a railroad constructed across unimproved and
uninclosed lands which are afterward im-
proved and inclosed must, after such change
in the character of the land, be provided with
cattle-guards where the road enters and leaves
such land. Heskett v. Wabash, etc., R. Co.,

61 Iowa 467, 16 N. W. 525.

63. Stearns v. Old Colony, etc., R. Co., I

Allen (Mass.) 493.

The Massachusetts statute of 1846 requir-

ing railroad companies to erect and maintain
fences on both sides of any railroad which
they might thereafter construct did not ap-

ply to a railroad which was located and par-
tially constructed at the time of its passage
(Stearns r. Old Colony, etc., R. Co., 1 Allen

493) ; but if notwithstanding the road was
partially constructed the location was not
filed until after the passage of the act the

company was bound to erect and maintain
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fences (Saivyer v. Vermont, etc., R. Co., 105

Mass. 196).
Under the Montana civil code which re-

quires railroad companies to fence their

tracks, but provides that its provision shall

not apply to corporations previously formed
unless they elect to continue their existence

under the code in the manner prescribed, a

domestic railroad company formed before the

code took effect and which has not made an
election as provided is not liable for failure

to fence its track. Menard v. Montana Cent.

R. Co., 22 Mont. 340, 56 Pac. 592.

Under a statute applicable only to roads
incorporated after a certain date, if a com-
pany incorporated after that date succeeds

to the rights and privileges of a company
incorporated before the date specified and the

road is constructed by the last incorporated

company, it is subject to the regulations pre-

scribed by the statute. Rockwell v. New
York, etc., R. Co., 51 Conn. 401.

Effect as to lessee of prior incorporation of

lessor.— Under a statute in terms inappli-

cable to railroad companies previously incor-

porated, the exception of such company docs

not pass to its lessee which was incorporated

after the passage of the act. Robinson v.

Southern Pac. R. Co., 105 Cal. 526, 38 Pac.

94, 722, 28 L. R. A. 773.

64. Ohio, etc., R. Co. v. McClelland, 25 111.

123; Galena, etc., R. Co. v. Loomis, 13 111.

548, 56 Am. Dec. 471; Indianapolis, etc., R.

Co. V. Kercheval, 16 Tnd. 84; Gillam v. Sioux

City, etc., R. Co., 26 Minn. 268, 3 N. W. 353;

Gorman v. Pacific R. Co., 26 Mo. 441, 72 Am.
Deo. 220.

65. Bulkley v. New York, etc., R. Co., 27

Conn. 479 ; .Jeflersonville, etc., R. Co. v. Gab-
bert, 25 Ind. 431 ; Lake Shore, etc., R. Co.

V. Sharpe, 38 Ohio St. 150.

66. Indianapolis, etc., R. Co. v, Blackman,
63 111. 117.

67. See svpra, X, A, 1, d.

68. Minnesota.— State v. Minneapolis, etc.,

R. Co., 76 Minn. 469, 79 N. W. 510, holding

that the Minnesota statute requiring the con-

struction of depots " at all villages " applies

only to incorporated villages and that the

railroad company cannot be required to con-

struct a station at an unincorporated village.

Missouri.— State v. Wabash, etc., R., Co.,

83 Mo. 144, construing the Missouri statute

requiring the maintenance of depots at the

junction or intersection of diflferent railways.

New Hampshire.—Boothby v. Grand Trunk
R. Co., 66 N. H. 342, 34 Atl. 157; Nashua,
etc., R. Co. V. Derry, 58 N. H. 65, holding
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with suitable and convenient waiting-rooms for passengers/' and certain accona-

modations and facilities connected therewith,™ and to Iceep the same in proper
order and repair," and at the time of the arrival and departure of trains to keep

waiting-rooms open for the use of passengers,'^ and properly lighted and heated.'^

In some jurisdictions the statutes require that separate waiting-rooms shall be

that a notification of a vote of a town to re-

quire a railroad company to locate a depot is

equivalent to the " request " prescribed by
the New Hampshire statute.

Texas.— San Antonio, etc., R. Co. v. State,

79 Tex. 264, 14 S. W. 1063, construing the

statute requiring depots at the junction or

intersection of different railroads.

United Htates.— Missouri v. Kansas City,

etc., R. Co., 32 Fed. 722, holding that the
Missouri statute requiring the construction
and maintenance of depots at the intersec-

tion of different railroads is not unconstitu-
tional.

See 41 Cent. Dig. tit. "Railroads," § 740.

Statutes not requiring erection of depots.

—

A railroad company is not required to erect a
depot or warehouse for the accommodation of

passengers or freight by a statute merely
empowering the company to erect such build-
ings (People V. New York, etc., R. Co., 104
N. Y. 58, 9 N. E. 856, 58 Am. Rep. 484
[reversing 40 Hun 570]), or requiring that a
railroad company shall furnish " sufficient

accommodation for the transportation " of
passengers and property (Chaddick v. Lind-
say, 5 Okla. 616, 49 Pac. 940), or empower-
ing railroad commissioners to require the pro-

vision of such accommodations, where no
order has been made by them pursuant to
such authority (Page v. Louisville, etc., R.
Co., 129 Ala. 232, 29 So. 676).

69. Illinois Cent. R. Co. v. Com., 52 S. W.
818, 21 Ky. L. Rep. 569.

A statute requiring "convenient and suit-
able " waiting-rooms and water-closets is not
void for uncertainty (Louisville, etc., R. Co.

V. Com., 103 Ky. 605, 45 S. VP. 880, 46 S. W.
697, 20 Ky. L. Rep. 366) ; and what is a
convenient and suitable waiting-room is a
question of fact depending upon the size of

the city, town, or station and the number
of passengers arriving and departing there-

from (Illinois Cent. R. Co. v. Com., 90 S. W.
602, 28 Ky. L. Rep. 802).

70. Louisville, etc., R. Co. v. Com., 103 Ky.
605, 45 S. W. 880, 46 S. W. 697, 20 Ky. L.

Rep. 366; Louisville, etc., R. Co. v. Com.,
97 Ky. 207, 30 S. W. 616, 117 Ky. L. Rep.
116.

The " reasonable facilities " at stations
which a railroad company is required by stat-

ute to provide do not mean all facilities which
might be conducive to the convenience of the
public, but such facilities as it is reasonable
under the circumstances to require the rail-

road company to provide, and which it is

within its power to furnish. Newry Nav.
Co. V. Great Northern R. Co., 7 Can. R. & Tr.
Cas. 176.

Water-closets.— A " convenient and suit-

able " water-closet must be accessible to the
depot and must be suitable for women and

children as well as men (Louisville, etc., R.
Co. V. Com., 103 Ky. 605, 45 S. W. 880, 46
S. W. 697, 20 Ky. L. Rep. 366) ; but in a

small village if suitable closets are provided
they may be kept locked if it is a reasonable
precaution to cleanliness and the key left

with the station agent without posting any
notice that the key can be obtained by apply-

ing to him (Louisville, etc., R. Co. v. Com.,
45 S. W. 382, 20 Ky. L. Rep. 100) ; and a
statute requiring railroad companies to pro-

vide water-closets at all stations does not
apply to a flag station where there is merely
an open platform and no station buildings
or offices are kept (State v. Baltimore, etc.,

R. Co., 61 W. Va. 367, 56 S. E. 518). Under
a statute requiring railroad companies to

afford all reasonable facilities for receiving,

forwarding, and delivering traffic, if the pro-

viding of water-closets for the use of pas-

sengers is a facility within the application

of the statute, the company is not prevented
after providing such closets from making a
small and reasonable charge for their use
and the railroad commissioners cannot re-

quire the company to permit them to be used
without charge. West Ham v. Great Eastern
R. Co., 64 L. J. Q. B. 340, 72 L. T. 395, 9

R. & Can. Tr. Cas. 7.

71. Illinois Cent. R. Co. v. Com., 90 S. W.
602, 28 Ky. L. Rep. 802; Illinois Cent. R.
Co. V. Com., 52 S. W. 818, 21 Ky. L. Rep.
569.

72. Draper v. Evan.sville, etc., R. Co., 165
Ind. 117, 74 N. E. 889. See also Boothby
V. Grand Trunk R. Co., 66 N. H. 342, 34 Atl.

157, holding that a failure to keep a station
open and warm in inclement weather at the
hour advertised for the departure of trains
is a violation of the statute requiring rail-

road companies to provide " crossings, sta-

tions and other facilities for the public."

The Kentucky statute does not require
that railroad companies should keep open and
maintain depots at flag stations during the
night-time. Sandifer f. Louisville, etc., R.
Co.. 89 S. W. 528, 28 Ky. L. Rep. 464.

Under the Texas statute which requires
railroad companies to keep their depots
lighted, warm, and open to the ingress and
egress of passengers for not less than one
hour before the arrival and after the de-

parture of all passenger trains, the company
is not obliged to keep a waiting-room open
and permit a passenger arriving at one A. M.
to leave his family therein for several hours
until he can walk four and one-half miles
into the country and procure a conveyance
to carrv them away. International, etc., R.
Co. V. Pevey, 30 Tex. Civ. App. 460, 70 S. W.
778.

73. Texas, etc., R. Co. v. Cornelius, 10 Tex.
Civ. App. 125, 30 S. W. 720; Texas, etc.,
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inaintained for white and colored passengers/^ and that the ticket office shall
be open for the sale of tickets a certain length of time before the departure of
trains.'^ Railroad commissioners may in some jurisdictions, under the powers
delegated to them, require the erection of a depot building," or at an established
station require the furnishing of suitable accommodations for freight as well as'

passengers; '' but the enforcement of their orders by the courts will depend upon
whether, under the circumstances, they are reasonable: and just.''

b. Facilities For Shipment of GoodsJ' In some jurisdictions there are stat-

utes requiring railroad companies to permit connections to be made on their

roads with switches or spur-tracks leading to grain elevators, warehouses, and
the like,*" and to operate cars over such tracks which it may own, control, or
have the right to use;*^ but the company cannot be required to operate cars over
such tracks except for the purposes specified in the statute,^ or over a track owned
by another which is not reasonably safe.^ The legislature cannot require a rail-

road company to permit a private person or corporation to erect a grain elevator
or warehouse upon its right of way,'* nor can raUroad commissioners, under the
powers vested in them to require the furnishing of adequate facilities, require a
railroad company to furnish to a private individual a site upon its right of way
for the erection of a grain elevator,^ even though the railroad company may

E. Co. r. Mayes, (Tex. App. 1890) 15 S. W.
43.

74. St. Louis, etc., E. Co. r. State, 61 Ark.
9, 31 S. \V. 570, holding, however, that the
Arkansas statute requiring separate waiting-
rooms for white and colored passengers does
not require railroad compaJiies to erect depot
buildings at places where they have none,
and further that a store near a flag station,

where customers are accustomed to go while
waiting for trains and where railroad tickets

are sold on commission, but which the rail-

road company does not own, occupy, or con-
trol, is not a " passenger depot " within the
meaning of the statute.

75. Louisville, etc., R. Co. v. Com., 102 Ky.
300, 43 S. W. 458, 19 Ky. L. Eep. 1462, 53
L. R. A. 149; Brady v. State, 83 Tenn. 628;
Gulf, etc., R. Co. i\ Dyer, 43 Tex. Civ. App.
93, 95 S. W. 12; International, etc., R. Co.
1-. Lister, (Tex. Civ. App. 1902) 72 S. W.
107.

The statutory requirement does not apply
to cases where the company has regularly dis-

pensed with the sale of any tickets whatever
at a particular station for particular trains,

and passengers boarding such trains are

charged only the regular ticket rate of fare.

Louisville, etc., R. Co. v. Com., 102 Ky. 300,
43 S. W. 458, 19 Ky. L. Rep. 1462, 53 L. R. A.
149 ; Brady v. State, 83 Tenn. 628.

76. Railroad Com'ra v. Portland, etc., R.
Co., 63 Me. 269, 18 Am. Eep. 208; State

V. Chicago, etc., R. Co., 12 S. D. 305, 81

N. W. 503, 47 L. R. A. 569.

77. People f. Delaware, etc.. Canal Co., 32

N. Y. App. Div. 120, 52 N. Y. Suppl. 850

[aifirmed in 165 N. Y. 362, 59 N. E. 158].

78. State v. Minneapolis, etc., R. Co., 76

Minn. 469, 79 N. W. 510, holding that an
order of the railroad commissioners for the

building of a passenger station at an unin-

corporated village of only one hundred in-

habitants, in a strictly rural section, and
within seven tenths of a mile of a regular

[X, B, 3. a]

freight and passenger station, is unreasonable
and will not be enforced^

79. General duties as common carrier as
to facilities for shipment of goods see Cae-
RiEBS, 6 Cvc. 372.

80. Chicago, etc., R. Co. r. Suifern, 129
111. 274, 21 N. E. 824 [affirming 27 111. App.
402]; Hoyt v. Chicago, etc., E. Co., 93 111.

601; Bartlett v. Chicago, etc., E. Co., 96 Wis.
335, 71 N. W. 598.

81. Hoyt V. Chicago, etc., E. Co., 93 111.

601 (holding, however, that one railroad com-
pany cannot be required to deliver consign-

ments of grain at an elevator or warehouse
which can be reached only by running cars

over the side-track of another company which
it has no right to use) ; Bartlett i'. Chicago,

etc., E. Co., 96 Wis. 335, 71 N. W. 598 (hold-

ing that under a statute which provides that
the warehouseman shadl construct the track
at his own expense a railroad company will

not be required to operate. cars upon a side?-

track connecting with a; warehouse, in the

absence of any showing as to who constructed

or owned the track )

.

82. Stetler r. Chicago, etc., E. Co., 49 Wis.

609, 6 X. W. 303, holding that under a stat'

ute requiring railroad companies to deliver

consignments of " grain " to any consignee,

elevator, or warehouse which can be reached

by a track which it has the right to use,

the company cannot be required to run cars

over a spur-track owned by another person,

for the purpose of delivering any other kind
of merchandise.

83. Stetler v. Chicago, etc., R. Co., 49 Wis.

609, 6 N. W. 303.

84. State v. Chicago, etc., R. Co., 36 Minn.
402, 31 N. W. 365, holding that such a stat-

ute is unconstitutional, either as taking the

private property of the railroad company for

a private use, or for a public use without
condemnation proceedings and due compensa-
tion being made to the owner.

85. Chicago, etc., R. Co. v. State, 50 Nebr.
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previously have voluntarily granted such a privilege to some other individual,

and the statutes prohibit any unjust, discrionination.^" A statute requiring rail-

road companies to build, sidings and spur-tracks sufficient to handle the bus'ness

tendered) to such railroads does not require the building of switches and spur-

tracks away from their hues to accommodate individual interests.*' Where a
statute authorizes: individuals to attach, cars to^ the motive power of a state rail-

road, the right may be denied by the commissioners in charge of the road as to

any car which has been condemned as unfit for service.*^

e. Train Service. The legislature has the right, under the police power of

the state, to make all reasonable and necessary regulations to secure the furnishing

of an adequate train service at points within the state,*^ although such regula-

tions may incidentally affect and to some extent interfere with interstate traffic ;
"'*

but if all local, conditions are adequately met, railroad companies have a legal

right to adopt special provisions for through traffic, and legislative interference

therewith is unreasonable and an infringement of the constitutional requirements
that commerce between states shall be free and unobstructed; ^' and where the
regulation of railroads is- put in the hands of railroad commissioners, the enforce-

ment by the court of their orders relative to the train service to be furnished

should be governed by these- prineiptes.^^ There are statutes in a number of the

399, 69 N. W. 955; Missouri Pao. R. Co. v.

Nebraska, 164 U. S. 403, 17 S. Ct. 130, 41
L. ed. 489 [reversing 29 Nebr. 550, 45 N. W.
785].

86. Missouri Pac. E. Co. v. Nebraska, 164
U. S. 403, 17 S. Ct. 130, 41 L. ed. 489 [re^

versing 29 Nebr. 550, 45 N. W. 785].
87. Railroad Commission v. St. Louis, etc.,

E. Co., 35 Tex. Civ. App. 52, 80 S. W. 102,

98 Tex. 67, 80 S. A¥. 1141, holding that the
statute applies only to business which comes
to the railroad from the public for transpor-
tation and that the railroad commissioners
have no authority under the statute to order
the construction of a spur-track away from
the main line for the use of a lumber com-
pany.

88. Miller v. Canal Com'rs, 21 Pa. St. 23.
89. Lake Shore, etc., E. Co. v. Ohio, 173

U. S. 285, 19 S. Ct. 465, 43 L. ed. 702 [affirm-
ing 8 Ohio Cir. Ct. 220, 4 Ohio Cii-; Dec.
406] (holding that the Ohio statute requir-

ing railroad companies to stop three pasr
senger trains daily in each direction if so
many are run at all towns of over three
thousand inhabitants, is constitutional)

;

Gladsnn v. Minnesota, 166 U. S. 427, 17 S. Ct.

627, 41 L. ed. 1064 [affl/rming 57 Minn. 385,
59 N. W. 487, 24 L. E. A. 502; and; dis-

tingmshing Illinois Cent. R. Co. v. Illinois,.

163 U. S. 142, 16 S. Ct. 1096, 41 L. ed. 107]
(holding that the' Minnesota statute which
requires all regular passenger trains to stop
at all county-seat towns, but which expressly
excepts through trains entering the state

from other states and all transcontinental
trains, is constitutional).
Length of time of stoppage.—A statute re-

quiring that the stops oi passenger trains at

all stations shall be not less than five minr
utes is a valid police regulation. Davidson
V. State, 4 Tex. App. 545, 30 Am. Eep. 166.

The legislature may require the constmc-
tion of a station house at a particular point
on the road and the stoppage of trains at

[43]

such point, particularly where the power to

alter' or amend the charter of the company
is expressly reserved. Com. v. Eastern R.
Co., 103 Mass. 254, 4 Am. Eep. 555.

Separate trains for freight and passengers.
— Under a statute requiring all railroad
companies to furnish sufficient accommoda-
tions for transportation, an order of railroad

commissioners requiring a railroad company
to operate separate trains for freight and
passengers is prima, facie reasonable and
valid, and will be enforced in the absence
of any affirmative showing by the company
that it is unreasonable. State v. Missouri
Pac. E. Co., 76 Kan. 467, 92 Pac. 606.

90. Laka Shore, etc., E. Co. v. Ohio, 173
U.. S. 285, 19 S. Ct. 564, 43 L. ed. 703 [af-
f/rming 8 Ohio: Cir. Ct. 220, 4 Ohio Cir. Dec.
406] ; Gladson v. Minnesota, 166 U. S. 427,
17 S. Ct. 627, 41 L. ed. 1064 [affirming 57
Minn. 385, 59 N. W. 487, 24 L. R. A. 502].

91. Cleveland, etc., R. Co. v. Illinois, 177
U. S. 114, 20 S. Ct. 722, 44 L. ed. 868 [re-

versing 175 111. 359, 51 N. E. 842] ; Illinois

Cent. R. Co. v. Illinois, 163 U. S. 142, 16

S. Ct. 1096, 41 L.. ed. 107 [reversing 143 111.

434, 33 N. E. 173, 19 L. E. A. 119, and over-
ruling Chicago, etc., R. Co. v. People, 105
111. 657] (holding that the Illinois statute
requiring all regular passenger trains to
stop at all county-seat towns, regardless of

local conditions and the number of trains
stopping' at such stations and the character
of the traffic carried, is unconstitutional )

.

92. Railroad Com'rs v. Atlantic Coast Line
R. Co., 74 S. C. 80, 54 S. E. 224 (holding
that on an 'application for mandamus to com-
pel the stoppage of certain through trains,

upon a finding by the railroad commissioners
that the local service was inadequate, the
order should be in the alternative, requiring
the company either to Stop such trains or to

provide an additional local service) ; Railroad
Com'rs V. Atlantic Coast Line R. Co., 71 S. C.

130, 50 S. E. 641 (holding that where the

[X, B, 3, c]
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states requiring that railroad companies shall run at least one train daily in each
direction; '' that a certain number of trains per day in each direction shall be
stopped at all towns of over a certain population ;

°* that companies operating entirely

within the state shall stop all regular passenger trains at all county-seat towns; ''

that stops of passenger trains at stations shall be of a certain length; °° that, upon
the written apphcation of a certain number of citizens of an incorporated town,
a railroad company shall stop all of its trains at such place if the municipal author-
ities wiU provide and tender the amount necessary for constructing a switch or
track at the place of stoppage; '' and that where two railroad companies use the
same Une they shall provide reasonable and proper faciUties, and that any contracts
between them to the contrary shall be void."'

d. Conneetlons and Facilities For Transfers.^^ A constitutional or statutory
provision merely authorizing one railroad to connect with other roads is not
mandatory but permissive,' and need not, in the absence of express limitation,

be exercised within any particular time,^ and a connection once made under such
authority may, in the absence of agreement to the contraiy, be discontinued
without the consent of the other company.^ So also a provision authorizing one
company to connect with other railroads does not confer any right to run its cars

over such roads,* or any right to a business connection for the purpose of through
traffic;* and a statutory right on the part of one company to connect with the
road of another will not prevent the latter from changing the gauge of its road,

at least where the power to do so is granted and accepted before the first com-

railroad eommissioners have duly ascertained
that the train service at a certain point is

inadequate, an order for the stoppage of
additional trains at such points will be en-

forced by mandamus) ; Illinois Cent. E. Co.
r. Mississippi E. Commission, 138 Fed. 327
{affirmed in 203 U. S. .335, 27 S. Ct. 90, 51
L. ed. 209] (holding that an order of rail-

road commissioners requiring certain through
trains engaged in interstate traffic to stop at

a particular station in addition to the local

trains already provided is invalid and will
not be enforced, and that while the state has
a right to demand an adequate train service
the right should be exercised by requiring
additional local trains and not by interfer-
ence with interstate traffic).

93. Com. r. Louisville, etc., E. Co., 120 Ky.
91, 85 S. W. 712, 27 Ky. L. Eep. 497, holding
that the running of a through train which
does not stop at way stations is not a com.
pliance with the statute. Compare Com. v.

Louisville, etc., E. Co., 68 S. W. 753, 23 Ky.
L. Eep. 1986.

94. Lake Shore, etc., R. Co. v. Ohio, 173
U. S. 285, 19 S. Ct. 465, 43 L. ed. 702 [af-
firming 8 Ohio Cir. Ct. 220, 4 Ohio Cir. Dee.
406], Ohio statute requiring the stoppage
of three trains per day in each direction if

so many are run at all towns of over three
thousand inhabitants.

95. Gladson v. Minnesota, 166 U. S. 427,
17 S. Ct. 627, 41 L. ed. 1064 [affirming 57
Minn. 385, 59 N. W. 487, 24 L. R. A. 502].

96. Davidson t\ State, 4 Tex. App. 545, 30
Am. Rep. 166, statute requiring passenger
trains to stop not less than five minutes at

all stations.

97. St. Louis, etc., E Co. v. Crandell, 75
Ark. 89, 86 S. W. 855, 112 Am. St. Rep. 42;

St. Louis, etc., R. Co. v. B'Shears, 59 Ark.

[X, B, 3, e]

237, 27 S. W. 2, holding, however, that the

railroad company cannot be compelled to

comply with the statute until there has been

a compliance with its conditions on the part

of the municipal authorities.

98. Com. v. Louisville, etc., E. Co., 120 Ky.
91, 85 S. W. 712, 27 Ky. L. Eep. 497.

99. Connections of tracks see supra, IV,

C, 2.

Connecting carriers see, generally. Car-
riers, 6 C.vc. 478.

Transfer of passengers to another train or

line see Caeeiees, 6 Cyc. 584.

1. Richmond v. Dubuque, etc., R. Co., 33

Iowa 422 ; Androscoggin, etc., E. Co. v. An-
droscoggin, etc.. E. Co., 52 Me. 417.

2. Atlantic, etc., E. Co. i. St. Louis, 66

Mo. 228, holding that, under a statute enacted

in 1864, authorizing several railroad compa-
nies to connect their lines, and not providing

any time for the acceptance of the act, its

acceptance by a connection made in 1873 was
in time.

3. Androscoggin, etc., R. Co. r. Androscog-

gin, etc., E. Co., 52 Me. 417; Boston, etc.,

R. Corp. p. Boston, etc., R. Co., 5 Cush.

(:Mas3.) 375.

4. Pennsylvania R. Co. r. Canal Com'rs,

21 Pa. St. 9.

But if the charter of a railroad company
provides that other companies shall have a
right to run their cars over such road, the

company must permit connections for this

purpose, and the charter provision is suf-

ficient authority for other railroad compa-

nies to make such connections. Lfnion E. Co.

V. Canton E. Co., 105 Md. 12, 65 Atl. 409.

5. Atchison, etc., E. Co. r. Denver, etc., R.

Co., 110 U. S. 667, 4 S. Ct. 185, 28 L. ed.

291 [reversing 15 Fed. 650, 13 Fed. 546, 4

McCrary 325].
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pany has elected to make the connection.' In some cases the statutes provide

that one railroad company may operate cars over another road with which it

connects with the permission of that road,' or expressly prohibit such operation

over the connecting road except by consent of that road.* There are also pro-

visions which expressly empower railroads to connect with others and require

the latter to permit such connection/ and provide for an interchange of traffic,'"

or provide that each of two connecting railroad companies shall draw over its

road the passengers, freight, or cars of the other," and that the company shall

construct such switches, side-tracks, and connections as may be necessary for a

transfer of cars,'^ the statutes usually providing for a determination by commis-
sioners of matters in regard to such connections as to which the companies are

unable to agree. '^ In other jurisdictions the railroad commissioners may require

6. Androscoggin, etc., K. Co. v. Androscog-
gin, etc., R. Co., 52 Me. 417.

7. Pennsylvania R. Co. v. Canal Com'rs,
21 Pa. St. 9.

8. Fitchburg R. Co. y. Gage, 12 Gray
(Mass.) 393.

9. Portland, etc., R. Co. v. Grand Trunk R.
Co., 46 Me. 69; New York, etc., R. Co. v.

Erie R. Co., 31 N. Y. App. Div. 378, 52
N. Y. Suppl. 318.

The loads need not actually intersect each
other in order to come within the application
of the New York statute; but it is sufficient

if they are contiguous or so near to each
other that the public interests require facili-

ties for an interchange of cars, freight, and
passengers. New York, etc., R. Co. v. Erie
R. Co., 31 N. Y. App. Div. 378, 52 N. Y.
Suppl. 318; Gallagher !;. Keating, 27 Misc.
(N. Y.) 13], 58 N. Y. Suppl. 366 [affirmed
in 40 N. Y. App. Div. 81, 57 N. Y. Suppl.
632, 1123].
Steam railroads and electric or street rail-

roads.— The New York statute which ex-
pressly refers to "every railroad corpora-
tion " applies ' to the intersection and con-
nection of steam railroads with electric or
street surface railroads. Stillwater, etc., R.
Co. r. Boston, etc., R. Co., 171 N. Y. 589,
64 N. E. 511 [reversing 72 N. Y. App. Div.
294, 76 N. Y. Suppl. 69].
A right to connect " only on the easterly

side " of another railroad would be lost by
constructing the railroad so authorized across
the other road, but the mere authority to so

construct it will not, until exercised, affect

the right to a connection on the easterly side.

Portland, etc., R. Co. v. Grand Trunk R. Co.,
46 Me. 69.

Necessity for agreement or condemnation.—
• Under a statute authorizing connections

between different railroads and providing
that, in case of disagreement as to the place
and manner of making the connection, the
question shall be determined by commis-
sioners, one railroad company cannot enter
upon the right of way of another for the
purpose of connecting therewith, without
previous agreement or condemnation proceed-
ings. Richmond, etc., R. Co. v. Durham, etc.,
R. Co., 104 N. C. 658, 10 S. E. 659.

_
In Canada the board of railroad commis-

sioners may permit one company to make a
connection with the line of another company

against the consent of the latter. Niagara,
etc., R. Co. V. Grand Trunk R. Co., 3 Can.
R. Cas. 256.

10. Hudson Valley R. Co. v. Boston, etc., R.
Co., 106 N. Y. App. Div. 375, 94 N. Y. Suppl.

545 [affirming 45 Misc. 520, 92 N. Y. Suppl.

928] ; New York, etc., R. Co. v. Erie R. Co.,

31 N. Y. App. Div. 378, 52 N. Y. Suppl. 318.

But a connection should be legally made
according to the provisions of the statute

before any order is made' by railroad com-
missioners requiring an interchange of traf-

fic. Patriarche, etc.. Canning Co. v. Grand
Trunk R. Co., 5 Can. E. Cas. 200.

11. Florida.—^Atlantic, etc., R. Co. v. State,

42 Fla. 358, 29 So. 319, 89 Am. St. Rep. 233.

Maine.— Portland, etc., R. Co. v. Grand
Trunk R. Co., 46 Me. 69.

Massachusetts.— Boston, etc., R. Co. v.

Nashua, etc., R. Co., 157 Mass. 258, 31 N. E.

.1067; Fitchburg E. Go. v. Gage, 12 Gray 393.
A ew York.— Hudson Valley R. Co. v. Bos-

ton, etc., R. Co., 106 N. Y. App. Div. 375, 94
N. Y. Suppl. 545 [affirming 45 Misc. 520, 92
N. Y. Suppl. 928].

Tennessee.— Louisville, etc., R. Co. v.

State, 9 Baxt. 522.

Texas.—^International, etc., R. Co. v. Rail-
road Commission, 99 Tex. 332, 89 S. W. 961
[affirming (Civ. App. 1905) 86 S. W. 16].

See 41 Cent. Dig. tit. " Railroads," § 742.

12. Atlantic, etc., R. Co. v. State, 42 Fla.

358, 29 So. 319, 89 Am. St. Rep. 233, holding
that the statute is constitutional and that
the requirement may be enforced by a suit

in equity by the state's attorney.
13. Portland, etc., R. Co. v. Grand Trunk

R. Co., 46 Me. 69; Lexington, etc., II. Co.

p. Fitchburg E. Co., 14 Gray (Mass.) 266;
Boston, etc., E. Corp. v. Western R. Co., 14

Gray (Mass.) 253; Jennings v. Delaware,
etc., E. Co., 103 N. Y. App. Div. 164, 93
N. Y. Suppl. 374 [affirmed in 190 N. Y. 42,

83 N. E. 1126]; New York, etc., E. Co. v.

Erie E. Co., 31 N. Y. App. Div. 378, 52 N. Y.
Suppl. 318; Eichmond, etc., E. Co. v. Durham,
etc.. E. Co., 104 N. C. 658, 10 S. E. 659.

In Massachusetts, St. (1869) c. 408, § 5,

vesting in railroad commissioners the powers
and duties of commissioners appointed by
the supreme court under Gen. St. c. 63, § 117,
takes away the .iurisdietion of that court and
all commisaionerg appointed by it over pro-
ceedings pending before those commissioners

[X, B, 3, d]
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track connections between different roads for an interchange of cars and traffic."

A statutory right to form a connection with another railroad may be enforced by
a suit in equity/^ and where railroad companies are authorized to make connec-
tions for an interchange of traffic they may acquire land by purchase or condem-
nation for the purpose of effecting such connections.^" A statute authoriziag

individuals to attach cars to the motive power of the state on a state railroad

does not apply to a raihoad company where such privilege is withheld by it?

charter/' and if the company cannot do so alone it cannot do so in connection
with an individual.'* A railroad company cannot be reqioired to transfer cars

deUvered to it by another company from its station to another point as a switching

service and at switching rates, where such point is beyond the yard hmits and on
the main hne, and the service is performed by trains under regular despatch orders

and not under the direction of the yard-master.'^ A Missouri statute requires

the stoppage of aU passenger trains at the jimction or uitersection of other rail-

roads for a sufficient time to transfer passengers, baggage, mails, and express

from one road to the other.^"

e. Equipment of Trains. The legislature has full power and authority to

enact any reasonable rules and regulations as to the equipment of trains which
tend to increase the safety of operating or traveUng thereon.^"^ The federal statute

known as the Safety Apphance Act contains a number of provisions in regard to

the equipment of trains by railroad companies engaged in interstate commerce.^^

This statute prohibits the use of any car in moving interstate traffic which is not
provided with couplers couphng automatically by impact and which can be
uncoupled without the necessity of going between the ends of the cars,^^ or not
provided with secure grab-irons or hand-holds on the ends and sides of the car,^* and
provides that the company shall be liable for a penalty of one hundred dollars

for each violation,^^ and that an employee injured by cars in use contrary to the

at the time of its passage. New London
Northern K. Co. v. Boston, etc., R. Co., 102
Mass. 386.

Under the Pennsylvania statute authoriz-
ing railroad companies to " connect their
roads with roads of a similar character " on
terms agreed on by the companies, and in

case of a failure to agree, providing for the
appointment of a jury to determine and fix

such terms, the jury can determine only
matters relating solely to the physical con-
nection of the roads, and cannot order a
transfer to the petitioning road of a part of

the other company's road, station, lines, privi-

leges, or franchises. Altoona, etc., R. Co. v.

Beach Creek R. Co., 177 Pa. St. 443, 35 Atl.

734.

Exceptions in proceedings to determine
matters relating, to a proposed connection
between two raiJroadsi which are not based
upon any facts in the case are properly dis-

missed. In re Ohio River Junction R. Co.,

219 Pa. St. 345, 68 Atl. 830.

14. International, etc., R. Co. v. Railroad
Commission, 99 Tex. 332, 89 S. W. 961 [af-

f,rming (Civ. App. 1905) 86 S. W. 16], hold-

ing that the railroad commissioners may re-

quire intersecting railroads to make a track
connection for an interchange of traflBc, al-

'though the tracks of such roads do not cross

at grade.
Under the Iowa statute providing that

railroad companies having intersecting roads

shall " whenever ordered by the railroad com-
missioners " unite and connect their tracks,

[X, B, 3, d]

the commissioners are not required to order
such coimection regardless of its cost, ad-

visability, or necessity, but should do so only
when thiey deem it best. Smith r. Chicago,
etc., R. Co., 86 Iowa 202, 53 N. W. 128.

15. Union R. Co. v. Canton R. Co., 105
Md. 12, 65 Atl. 409.

16. Louisville, etc., R. Co. v. State, 9 Baxt.
(Tenn.) 522.'

17. Pennsylvania R. Co. v. Canal Com'rs,
21 Pa. St. 9.

\ 18. Miller «. Canal Com'rs, 21 Pa. St. 23.

19. State V. Chicago, etc., R. Co., 88 Iowa
445, 55 N. W. 331.

20. State t. St. Louis, etc., R. Co., 105 Mo.
App. 207, 79 S. W. 714, holding, however,
that the statute does not require the stop-

page of all trains where there are no passen-
gers, baggage, etc., to be transferred.

21. Gause v. Lake Shore, etc., R. Co., 4

Ohio Dec. (Reprint) 369, 2 Clev. L. Rep. 44.

22. U. S. V. Illinois Cent. R. Co., 156 Fed.

182.

23. Johnson r. Southern Pac. Co., 196

U. S. 1, 25 S. Ct. 158, 49 L. ed. 363; U. S.

V. Colorado, etc., R. Co., 157 Fed. 321, 85
C. C. A. 27.

24. U. S. v. Chicago, etc., R. Co., 157 Fed.

616; U. S. V. Louisville, etc., R. Co., 156

Fed. 193; U. S. v. Chicago, etc., R. Co., 143

Fed. 353.

25. Johnson v. Southern Pac. Co., 196 U. S.

1, 25 S. Ct. 158, 49 L. ed. 363; U. S. v.

Colorado, etc., R. Co., 157 Fe'\ 321. 85
C. C. A. 27.
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provisions of the act shall not be deemed to have assumed the risk thereby occa-

sioned, although continuing in the employ of the company after notice of such

condition.^" There are also in a number of states statutes requiring the use of

automatic or safety couplers,^' prescribing certain regulations as to brakes and
brakemen,^* requiring the use of heating apparatus so constructed that the fire

will be immediately extinguished when the cars are thrown from the track,^' or

prohibiting the heating of cars by means of stoves or furnaces inside the car/"

requiring passenger trains to be supphed with pure drinking water for the use

of passengers/^ requiring that separate coaches or compartments shall be pro-

vided for white and colored passengers/^ and providing that mixed trains shall

be made up with the freight and baggage cars in front of the passenger coaches.^^

The federal Safety AppUance Act above referred to was designed to protect the

lives and safety of trainmen and should be so construed as to give effect to that

intention/* but not so as to make its requirements impracticable, unreasonable,

or impossible to perform,^^ or so as to impose an absolute Hability for a defect

or condition due to unavoidable accident, or which at the time it was impossible

for the company to avoid, discover, or repair.^" The appUcation of the statute

26. Mobile, etc., R. Co. v. Bromberg, 141
Ala. 258, 37 So. 395; Philadelphia, etc., E.
Co. !'. Winkler, 4 Pennew. (Del.) 387, 56
Atl. 112; Schlemmer v. Buffalo, etc., E. Co.,

205 U. S. 1, 27 S. Ct. 407, 51 L. ed. 681;
Chicafi;o, etc., E. Co. o. Voelker, 129 Fed.
522, 65 C. C. A. 226, 70 L. E. A. 264.

27. Taylor v. Boston, etc., E. Co., 188 Mass.
390, 74 N. E. 591 {holding that the Massa-
chusetts statute providing that railroad com-
panies shall not use " in moving traffic " be-

.

tween places in that state a car not equipped
with automatic couplers does not apply-

to a damaged car while being taken to a
repair shop) ; Blanchard v. Detroit, etc., E.
(Jo., 139 Mich. 694, 103 N. W. 170 (holding
that the Michigan statute requiring railroad
companies to provide " upon each end of every
freight car " safety couplers that can be oper-
ated without going between the cars does
not apply to the couplers on the tenders of

locomotives) ; Thompson v. Missouri Pac. E.
Co., 51 Nebr. 527, 71 N. W. 61 (holding that
the Nebraska statute of 1891, requiring the
use of automatic couplers, prohibited the put-
ting in use of any new oar not so equipped
after the passage of the act, but per-
mitted the continued use of old cars not so
equipped until Jan. 1, 1895) ; Cleveland, etc.,

E. Co. V. Somers, 24 Ohio Cir. Ct. 67 (holding
that the Ohio statute requiring automatic
couplers does not apply to electric cars or to a
railroad in process of construction and cars
in use for that purpose).

28. Chicago, etc., E. Co. v. Maloney, 77
111. App. 191 (holding that the Illinois stat-

ute requiring a brake and brakeman upon
the rear car of a freight train, unless the
brakes are effectually operated by power ap-
plied from the locomotive, applies only to
trains running from one place or station to
another and not to cars being shifted about
the yard in making up a train although such
cars may be loaded) ; Mew v. Charleston, etc.,

E. Co., 55 S. C. 90, 32 S. E. 828 (holding
that the South Carolina statute requiring a
good and sufficient brake to be attached " to

every car used for the transportation of

freight except four-wheeled freight cars used

only for that purpose," applies to eight-

wheeled gondola ears used for hauling gravel

and flat cars used for hauling lumber) ; State
1'. International, etc., E. Co., 29 Tex. Civ.

App. 149, 68 S. W. 534 (holding that the

Texas statute requiring a brake and brake-
man " upon the hindmost ear of all trains

transporting passengers and merchandise

"

applies only to trains carrying both and not
to trains carrying passengers only )

.

29. Gause v. Lake Shore, etc., E. Co., 4

Ohio Dec. (Eeprint) 369, 2 Clev. L. Eep. 44,

holding that to render the company liable for

the penalty imposed, it is not necessary that

the car should have been actually overturned
without the apparatus provided extinguish-

ing the fire.

§0. People V. Clark, 14 N. Y. Suppl. 642,
8 N. Y. Cr. 169, 179.

31. Southern R. Co. v. State, 125 Ga. 287,
54 S. E. 160, 114 Am. St. Eep. 203.

32. Com. V. Louisville, etc., E. Co., 87
S. W. 262, 27 Ky. L. Eep. 932; Southern
Kansas E. Co. v. State, 44 Tex. Civ. App.
218, 99 S. W. 166.

Application of statute.^ Under a statute
requiring separate coaches or compartments
for white and colored passengers, if a train is

carrying passengers it must be so equipped
whether the particular train is carrying
any colored passengers or not, and a press

of business does not excuse the company from
complving with the statute. Southern Kansas
E. Co. V. State, 44 Tex. Civ. App. 218, 99

S. W. 166.

33. See Arkansas Midland E. Co. v. Can-
man, 52 Ark. 517, 13 S. W. 280.

34. U. S. r. Chicago, etc., E. Co., 156 Fed.

180; U. S. i". Atlantic Coast Line E. Co.,

153 Fed. 918; U. S. v. Chicago, etc., R. Co.,

149 Fed. 4S6.

35. Missouri Pac. R. Co. v. Brinkmeier, 77

Kan. 14, 93 Pac. 621.

36. U. S. V. Illinois Cent. R. Co., 156 Fed
182.

[X,B, 3, e]
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depends upon the fact of engaging in interstate commerce/' and extends to all

cars except the four-wheeled and logging cars which are expressly excepted.^* It

apphes to a locomotive/' and its tender/" to a steam shovel car," to both ends of

the car,^ to cars in use in carrying interstate trafi&c, although at the time being
hauled empty/^ and even though they are on their way to a repair shop," or being
transferred by a terminal company from one road to another,*^ to a car loaded
with materials or property belonging to the railroad company for which it receives

no compensation for transportation,*' to a car left during the course of a trip at

a station by one train to be picked up by another,*' to cars not at the time of the
injury actually carrying interstate traffic but being made up for that purpose,*'

and under the statute as amended in 1903 to all cars used on any railroad engaged
in interstate traffic, whether the particular car is for local or interstate use.*° The
provision that it shall not be necessary to go between the cars apphes to the act

37. U. S. V. Colorado, etc., R. Co., 157 Fed.
321, 85 C. C. A. 27.

What constitutes engaging in interstate
commerce.— A railroad company operating a
railroad entirely within a single state and
transporting thereon articles of commerce
shipped in continuous passages from places

without the state to stations on its road or

mce versa, although free from any connection,
control, management, or arrangement with
another carrier for a continuous carriage or

shipment, is engaged in interstate commerce
and within the application of the statute,

and no rebilling practised by the railroad
company, without any new consents or con-

tracts with the owners, can destroy or affect

the interstate character of the shipments or

of the transportation. U. S. v. Colorado, etc.,

R. Co., 157 Fed. 321, 85 C. C. A. 27. A car

loaded with freight to be delivered in another
state is used in moving interstate traffic by
the company hauling it although such com-
pany only undertakes to deliver it to a con-

necting carrier within the same state. U. S.

V. Southern R. Co., 135 Fed. 122. But see

U. S. V. Geddes, 131 Fed. 452, 65 C. C. A. 320,
holding that a narrow gauge road operating
entirely within one state is not engaged in

hauling interstate commerce because it re-

ceives and delivers freight from and to

another road operating both within and with-

out the state, where there is no exchange or

common use of cars and no through bills of

lading are issued by either road or any
through rate fixed but each road charges and
collects its local freight rate.

38. Schlemmer v. Buffalo, etc., R. Co., 205

U. S. 1, 27 S. Ct. 407, 51 L. ed. 681; U. S.

V. Georgia Cent. R. Co., 157 Fed. 893.

This exception need not be negatived in

the complaint in an action based upon the

statute for personal injuries or to recover the

penalty, and the burden rests upon defendant

to bring itself within the proviso. Schlemmer
V. Buffalo, etc., E. Co., 205 U. S. 1, 27 S. Ct.

407, 51 L. ed. 681; U. S. v. Atlantic Coast
Line R. Co., 153 Fed. 918.

39. Johnson v. Southern Pac. Co., 196 U. S.

1, 25 S. Ct. 158, 49 L. ed. 363 [reversing 117

Fed. 462, 54 C. C. A. 508].

40. Philadelphia, etc., R. Co. v. Winkler, 4

Pennew. (Del.) 387, 56 Atl. 112.
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41. Schlemmer v. Buffalo, etc., R. Co., 205
U. S. 1, 27 S. Ct. 407, 51 L. ed. 681.

42. U. S. V. Georgia Cent. R. Co., 157 Fed.
893.

43. Johnson v. Southern Pac. Co., 196 U. S.

1, 25 S. Ct. 158, 49 L. ed. 363 [reversing 117

Fed. 462, 54 C. C. A. 508] ; U. S. v. Chicago,
etc., R. Co., 157 Fed. 616; U. S. v. St. Louis,

etc., R. Co., 154 Fed. 516; U. S. v. Great
Northern R. Co., 145 Fed. 438; Voelker r.

Chicago, etc., R. Co., 116 Fed. 867 [reversed

on other grounds in 129 Fed. 522, 65 C. C. A.

226, 70 L. R. A. 264].
44. U. S. V. Chicago, etc., R. Co., 157 Fed.

616 (where the cars were being hauled from
one state to a repair shop in another state) ;

U. S. V. St. Louis, etc., R. Co., 154 Fed. 516
(where there was a repair shop at the place
from which the cars were being taken).

45. U. S. V. Northern Pac. Terminal Co.,

144 Fed. 861.

46. U. S. V. Chicago, etc., R. Co., 149 Fed.
486.

47. Johnson t'. Southern Pac. Co., 196 U. S.

1, 25 S. Ct. 158, 49 L. ed. 363 [reversing 117
Fed. 462, 54 C. C. A. 508].

48. Mobile, etc., R. Co. v. Bromberg, 141
Ala. 258, 37 So. 395.

But the statute does not apply in such
cases in the absence of proof that the cars

or locomotives were used in interstate com-
merce. Rosney v. Erie R. Co., 135 Fed. 311,

68 C. C. A. 155.

49. U. S. V. Chicago, etc., R. Co., 149 Fed.

486.
The act of 1903 provides that it shall

" apply to all trains, locomotives, tenders,

cars, and similar vehicles used on any rail-

road engaged in interstate commerce . . . and
to all other locomotives, tenders, and cars,

and similar vehicles used in connection there-

with;" and in a recent case the court ex-

pressed some uncertainty as to whether the

phrase " engaged in interstate commerce " re-

ferred to the word " railroad " or only to the

words " trains, locomotives, etc.," but held

that the car in question was within the appli-

cation of the statute both because it was one
ordinarily used in interstate traffic, although
at the time being hauled empty, and also

because it was attached to a locomotive used
in interstate commerce, and therefore being
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of coupling as well as uncoupUng/" and to the act of preparing the clutch for

the impact by which it is operated.^' It is also the duty of a railroad company
under the statute not only to equip its cars with the appliances required, but
thereafter to keep them in proper order and repair so that they can be operated

according to the requirements of the act/^ and to inspect cars delivered to it by
other connecting railroads and refuse to transport them if not properly equipped.^'

As to the nature and extent of the hability for using cars on which the appliances

have become defective or out of repair the authorities are not entirely uniform.

It has been held that knowledge on the part of the company of such defect or

condition is not a necessary element of the offense,''^ and some of the cases seem
to lay down the rule of liability regardless of the care exercised by the company
in regard to discovering and repairing such defects,'^^ or at least to impose a very
high degree of care and diligence; ^° but other cases, while admitting that a literal

construction of the statute would impose an absolute liability," expressly deny
that the company is absolutely Uable or an insurer of the proper condition of the

apphances; ^^ and it has been held that if the car has been properly equipped

used " in connection therewith." U. S. v.

Chicago, etc., R. Co., 157 Fed. 616.

50. Southern R. Co. v. Simmons, 105 Va.
651, 55 S. E. 459; Johnson v. Southern Pac.
E. Co., 196 U. S. 1, 25 S. Ct. 158, 49 L. ed.

363 [reversing 117 Fed. 462, 54 C. C. A. 508];
U. S. V. Georgia Cent. R. Co., 157 Fed. 893;
Chicago, etc., R. Co. v. Voelker, 129 Fed.
522, 65 C. C. A. 226, 70 L. E. A. 264.

51. Southern R. Co. v. Simmons, 105 Va.
651, 55 S. E. 459; Chicago, etc., R. Co. v.

Voelker, 129 Fed. 522, 65 C. C. A. 226, 70
L. E. A. 264.

52. U. S. V. Louisville, etc., R. Co., 156
Fed. 193; U. S. v. Southern Pac. R. Co., 154
Fed. 897; U. S. v. Great Northern R. Co.,

150 Fed. 229; U. S. v. Southern R. Co., 135
Fed. 122.

Time and place for repairs.— If a defect
occurs during the progress of a trip and it

is of such character that it can be repaired
at any stage in the journey without serious
ineonvenienre or delay, it should be repaired
before the car is moved any further upon its

journey (U. S. v. Southern Pac. R. Co., 154
Fed. 897) ; and if it occurs between stations
"where there are repair shops and is such that
it cannot be repaired without taking the car
to such a place, the company, while not liable

until there is an opportunity to repair, can-
not take the car by one repair shop to
another at a more distant place (U. S. v.

Southern Pac. E. Co., supra; U. S. v. Chi-
cago, etc., E. Co., 149 Fed. 486 ) ; but where
a defect in the coupling of a loaded car was
discovered by defendant, but could not be
repaired where the car was without blocking
the entire business of the yards, and the
place of business of the consignee of the con-
tents of the car was only a short distance
away and nearer than the repair track, and
the company took the car to the consignee
and had it unloaded before taking it to the
repair track, it was held that it had adopted
the most practicable course and was not
guilty of a violation of the statute (U. S. v.

Louisville, etc., E. Co., 156 Fed. 195).
53. U. S. V. Chicago, etc., R. Co., 149 Fed.

486.

54. U. S. V. Chicago, etc., R. Co., 156 Fed.

180; U. S. V. Southern Pac. R. Co., 154 Fed.

897; U. S. V. Chicago, etc., E. Co., 149 Fed.

486.

55. U. S. V. Chicago, etc., E. Co., 156 Fed.
180; U. S. V. Atlantic Coast Line R. Co., 153

Fed. 918; U. S. v. Southern R. Co., 135 Fed.
122.

It is no defense in an action for the pen-
alty where it is shown that defendant hauled
over its road a car on which the safety coup-
ler lAfas broken and could not be uncoupled
without going between the ends of the cars,

for the company to show that it exercised
reasonable care in Iceeping the couplers in

repair. U. S. v. Southern R. Co., 135 Fed.
122.

56. U. S. V. Indiana Harbor R. Co., 157
Fed. 565; U. S. v. Louisville, etc., R. Co.,

156 Fed. 193.

If diligence can be recognized as a defense
it must be the highest form of care and dili-

gence. U. S. V. Indiana Harbor R. Co., 157
Fed. 565.

57. See U. S. v. Illinois Cent. E. Co., 156
Fed. 182.

58. Missouri Pac. E. Co. v. Brinkmeier,
77 Kan. 14, 93 Pac. 621; U. S. v. Illinois

Cent. R. Co., 156 Fed. 182; U. S. v. Atchison,
etc., R. Co., 150 Fed. 442.

The company is not liable where its in-

spectors failed on the first inspection of a car
before delivering it to a connecting line to
discover that the chain attached to a lever
by which the coupler was operated was broken
and the company moved the car to a transfer
track, but on a second inspection on the fol-
lowing day discovered and repaired the defect
before delivering the car to the other line.
U. S. V. Atchison, etc., R. Co., 150 Fed. -442.

If a car is started in proper condition on
an interstate journey and the appliances
become defective during that journey, the
company should not be held liable unless by
the use of the utmost degree of diligence
which would be used by a highly prudent per-
son under the circumstances it could have
discovered and repaired the defect. U. S. v.
Illinois Cent. E. Co., 156 Fed. 182.
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664 [33 Cye.] RAILROADS

the company will not be liable for a defective condition subsequently occurring

if it has exercised reasonable and ordinary care in regard to discovering and repair-

ing such defects.^'' The statute is violated, although cars are provided with

automatic couplers, if they are of different types so that they Tvill not work auto-

matically together, °° or if the couplers, by reason of their defective condition or

other cause, cannot be operated in the usual manner without going between
the cars."'

f. Employees. In some jurisdictions there are statutes requiring that certain

employees of railroad companies shall pass a physical examination for color bUnd-
ness or other defect of vision,"^ or regulating the number or location of brakemen
on the trains."^

4. Movement of Trains and Precautions —• a. Time-Tables or ReglstoFS. In

some jurisdictions there are statutes requiring railroad companies to maiatain

blackboards at stations and register thereon a certain time before the schedule

time for the arrival of trains, whether such trains are late or on time and if

late how much.^ The statutes apply only to stations where there is a tele-

graph office,'^ and do not require the establishment of a telegraph office at a

59. Missouri Pac. R. Co. v. Brinkmeier, 77
Kan. 14, 93 Pac. 621.

60. Johnson v. Southern Pac. R. Co., 196
U. S. 1, 25 .S. Ct. 158, 49 L. ed. 363 Ireversing

117 Fed. 462, 54 C. C. A. 508].
61. Philadelphia, etc., R. Co. r. Winkler, 4

Pennew. (Del.) 387, 56 Atl. 112; U. S. v.

Great Northern R. Co., 150 Fed. 229; Chi-

cago, etc., R. Co. V. Voelker, 129 Fed. 522,

S5 C. C. A. 226, 70 L. R. A. 264.

Chain disconnected.— Although the coupler

is in perfect condition if the chain by which
it is operated is not connected with the coup-

ler so that the cars may be uncoupled with-

out going between them, the company will

be liable. U. S. ». Great Northern R. Co.,

150 Fed. 229.

62. Nashville, etc., R. Co. v. State, 83 Ala.

71, 3 So. 702, holding that the requirement

is constitutional and valid, and tliat, while

it cannot regulate the making of contracts

with employees in another state, it does apply

to the employment of persons in the state

under contracts made elsewhere.

The fee for examination under the Ala-

bama statute is three dollars for each exami-

nation, and is " at the expense of the rail-

road companies,'' and the refusal of the com-

pany to pay does not relieve the physician

accepting the appointment as examiner from
the duty of examining and certifying as to

the qualifications of applicants who come
properly before him and he may be compelled

by mandamus to do so. Baldwin «. Kouns,

81 Ala. 272, 2 So. 638.

63. Chicago, etc., R. Co. v. Maloney, 77

111. App. 191 (holding that the Illinois stat-

ute requiring a brakeman on the rear ear

of a freight train does not apply to cars

being shifted about the yard in making up

the train ) ; Jovner v. South Carolina R. Co.,

26 S. C. 49, i S. E. 52 (holding that the

South Carolina statute on the subject of

brakemen which applies in terms to passen-

ger trains and freight trains considered sepa-

rately, requiring on passenger trains one

brakeman to every two cars and on freight

trains one upon the rear car of the train,
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is not applicable to a mixed train) ; State
V. International, etc., R. Co., 29 Tex. Civ.

App. 149, 68 S. "W. 534 (hqlding that the

Texas statute requiring a brakeman on the

rear ear of " all trains transporting passen-
gers and merchandise " does not apply to

trains carrying passengers only).

A city ordinance prohibiting the movement
of freight trains within the city limits unless

manned with experienced brakemen " so

stationed as to see the danger signals and
hear the signals from the engine " contem-
plates that they shall be so stationed as not

only to see and hear the danger signals but
be able to give them to those whose duty it

is to receive and obey them. Harper v. St.

Louis Merchants' Bridge Terminal R. Co., 187

Mo. 575, 86 S. W. 99, holding, however, that

the ordinance is complied with, although
the brakeman was not on top of the ear

but was clinging to the side of the car if

his duties could be as effectually performed
in this manner.

64. Pennsylvania R. Co. i'. State, 142 Ind.

428, 41 N. E. 937; State v. Indiana, etc., R.

Co., 133 Ind. 69, 32 N. E. 817, 18 L. R. A.
502; State v. Cleveland, etc., R. Co., 8 Ohio
Cir. Ct. 604, 4 Ohio Cir. Dec. 372.

The Indiana statute as amended in 1897
provides that any other device which may
give the information required in more legible

form than is practicable on a blackboard may
be substituted tlierefor, and that the require-

ment as to registering the time of trains shall

not apply to freight trains, mixed trains, or

to stations during hours where the company
does not regularly have a telegraph operator

on duty. Southern R. Co. v. State, (Ind.

App. 1904) 72 N. E. 174.

The requirement does not apply to a com-
pany operating a, mere suburban line where
the whole trip from one terminal to the other

is made in a shorter period than that during

which the notice is required to be posted.

State v. Kentucky, etc., Bridge Co., 136 Ind.

195, 35 N. E. 891.

65. State v. Indiana, etc., R. Co., 133 lad.

69, 32 N. E. 817, 18 L. R. A. 502; State v.
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station where there- is none or prevent the abandonment of one already

established.""

b. Signals and' Lookouts;" There are in many jurisdictions statutes requiring

railroad companies to give signals by means of a bell or whistle on approaching

public crossings/* and continuously thereafter/" or at intervals until the crossing

is reached or passed,™ or requiring .the giving of such a signal on approaching a
station," or before starting a traia is within a certain distance from a crossing,'^

Cleveland, etc., E. Co., 8 Ohio Cir. Ct. 604, 4
Ohio Cir. Dee. 372.

66. Terre Haute, etc., E. Co. v. State, 13
Ind. App. 529, 41 N. E. 952.

67. Construction and effect: As to persons
at crossings see infra, X, F, 7. As to persons
on track in general see infra, X, E, 2, a,

(vni). As to injuries to animals see infra,

X, H, 7, a, b.

68. See the following eases

:

Arkansas.— St. Louis, etc., R. Co. v. Hen-
dricks, 53 Ark. 201, 13 S. W. 699.

Connecticut.— Bates v. New York, etc., R.
Co., 60 Conn. 259, 22 Atl. 538.

Illinois.— Mobile, etc., R. Co. v. Davis, 130
111. 146, 22 N. E. 850.

Indiana.— Cincinnati, etc., R. Co. v. Hiltz-

hauer, 99 Ind. 486.
Minnesota.— Palmer v. St. Paul, etc., E.

Co., 38 Minn. 415, 38 N. W. 100.

Missouri.— Spiller ;;. St. Louis, etc., E.
Co., 112 Mo. App. 491, 87 S. W. 43.

Ohio.— Toledo, etc., E. Co. v. Jimip, 50
Ohio St. 651, 35 N. E. 1054.

South Carolina.—-Brown v. Southern R.
Co., 68 S. C. 260, 43 S. E. 794.

Texas.— Houston, etc., R. Co. v. O'Neal,

91 Tex. 671, 47 S. W. 95 [reversing (Civ.

App. 1898) 45 S. W. 921].

See 41 Cent. Dig. tit. "Railroads," §§ 747,

755.

In Georgia the road crossing referred to in

Civ. Code (1895), § 2222, requiring posts to

be erected near crossings and a whistle

sounded by the engineer on reaching such
posts, is the crossing by a railroad of a
public highway not only used but maintained
as such by proper authorities having the
same in charge. Atlantic Coast Line E. Co.

V. Bunn, 2 Ga. App. 305, 58 S. E. 538.

The Kentucky statute of 1903 requiring
signals at crossings outside of incorporated
cities and towns applies to a crossing just

within the limits of an incorporated town
but which is outside of the settled portion

thereof and is in effect a country crossing.

Loui.sville, etc., R. Co. v. Molloy, 91 S. W.
685, 28 Ky. L. Eep. 1113.

In New York the statute of 1854 imposed
upon railroad companies the duty of giving

a signal by bell or whistle eighty rods from
a public crossing and also made the engineer

who should omit the required signal guilty

of a misdemeanor. The statute, in so far as

it imposed the duty upon the- company,, was
repealed by the act of 1885; but the' provision

as to the criminal liability of an engineer is

retained in the penal code. Lewis v. New
York, etc., E. Co., 123 N. Y. 496, 26 N. E.

357; Petrie v. New York Cent., etc., E. Co.,

66 Hun 282, 21 N. Y. Suppl. 159.

A " traveled place," within the application

of the South Carolina statute requiring sig-

nals to be given by railroad companies at
such places, includes a road crossing a rail-

road track which has been used by the public
for twenty years. Kirby v. Southern E.
Co., 63 S. C. 494, 41 S. E. 765; Strother v.

South Carolina, etc., R. Co., 47 S. C. 375,
25 S. E. 272.

Effect of statute upon common-law duty.

—

A statute requiring a signal to be given at
least sixty rods before the crossing is reached
does not abrogate the common-law duty of
giving such a signal at a greater distance if

by reason of the speed of the train or the
character of the crossing reasonable caution
demands it. Kinyon i:. Chicago, etc., R. Co.,

118 Iowa 349, 92 N. W. 40, 96 Am. St. Eep.
382.

69. Baltimore, etc., E. Co. v. Wheeler, 63
111. App. 193; Houston, etc., E. Co. r. O'Neal,
91 Tex. 671, 47 S. W. 95; Galveston, etc., E.
Co. V. Duelm, (Tex. Civ. App. 1893) 23 S. W.
596.

Kicking cars across highways.—A statute
requiring the bell or whistle to be sounded
continuously for eighty rods before a public
highway is reached applies to cases where
cars are kicked by an engine across a public
highway. Baltimore, etc., E. Co. v. Wheeler,
63 111. App. 193.

70. Bates v. New York, etc., E. Co., 60
Conn. 259, 22 Atl. 538; Kirkpatrick v. Mis-
souri, etc., R. Co., 71 Mo. App. 263.

71. Ensley R. Co. v. Chewning, 93 Ala. 24,
9 So. 458; Illinois Cent. R. Co. v. Davis, 104
Tenn. 442, 58 S. W. 296; Webb v. East Ten-
nessee, etc., E. Co., 88 Tenn. 119, 12 S. W.
428.

Construction of Tennessee statute.— The
Tennessee statute requiring that on approach-
ing a town or city the bell or whistle of an
engine shall be sounded when the train is at
a distance of one mile therefrom and at
short intervals until reaching the depot ap-
plies only to incorporated municipalities
(Louisville, etc.; R. Co. v.. Collier, 104 Tenn.
189, 54 S. W. 980; Webb v. East Tennessee,
etc., R. Co., 88 Tenn. 119, 12 S. W. 428);
but applies to any incorporated town situated
wholly or in part within the state, although
the depot may be beyond the state line (Illi-

nois Cent. E. Co. v. Davis, 104 Tenn. 442, 58
S. W. 296) ; and the distance prescribed of

one mile means that distance from the corpo-
rate limits of the town and not from the
depot or station (Illinois Cent. E. Co. v.

Davis, swpra; Webb v. East Tennessee, etc.,

etc., E. Co., supra).
72. Brown v. Souiiliern E. Co., 65 S. C.

26,0; 43 S. E. 794; Littlejohn v. Eichmond,
etc., E. Co., 49 S. C. 12, 26 S. E. 967, each
holding that the statute applies, although the
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or within a town or city," or to keep a lookout for persons or obstructions upon
the track," and on discovery thereof to sound an alarm signal,'^ or on backing
trains into a passenger depot to have them preceded by a servant on foot to give
warning.'" The municipal authorities of a town or city may also by ordinance
make reasonable regulations as to the signals and lookouts upon trains operated
within the city," and such ordinances frequently require that the bell on a loco-
motive shall be rung continuously while the train is in motion within the city
limits,'* or that trains shall not be backed without a person being stationed on

train when started is standing upon the
crossing.

73. Louisville, etc., R. Co. v. Gardner, 1
Lea (Tenn.) 688.

74. Kansas City Southern R. Co. f. Morris,
80 Ark. 528, 98 S. W. 363 ; Little Rock, etc.,

R. Co. V. McQueeney, 78 Ark. 22, 92 S. W.
1120 (holding that the statute applies to the
operation of cars and engines in a railroad
yard) ; Payne c. Illinois Cent. R. Co., 155
Fed. 73, 83 C. C. A. 589 (holding that the Ten-
nessee statute, requiring a railroad company
to keep someone always on the lookout ahead
and on discovering any person or animal upon
the road to sound an alarm whistle, and to
employ all means to prevent an accident, does
not apply where a train is being made up
within depot grounds) ; Rogers v. Cincinnati,
etc., R. Co., 136 Fed. 573, 69 C. C. A. 321.

75. Rogers f. Cincinnati, etc., R. Co., 136
Fed. 573, 69 C. C. A. 321, holding that under
the Tennessee statute requiring an alarm sig-
nal to be sounded when any person or other
obstruction appears " upon the road," a per-
son is not upon the road within the applica-
tion of the statute unless on or sufficiently

near the track to be struck or injured by a
passing train.

76. Yazoo, etc., R. Co. v. Metcalf, 84 Miss.
242, 36 So. 259, holding that the Mississippi
statute which requires that every train or en-
gine backing into a passenger depot " and
within fifty feet thereof, shall, for at least
three hundred feet before it reaches or comes
opposite to such depot," be preceded by a serv-
ant on foot to give warning, was intended to
afford protection to all persons within three
hundred feet of a passenger depot, and the
phrase " within fifty feet " thereof refers

solely to the question of whether or not the
track on which the train is backing goes
within the stated distance of the depot.

77. Colorado.— Denver, etc., R. Co. v.

Ryan, 17 Colo. 98, 28 Pac. 79, holding that
ordinances requiring the ringing of the loco-

motive bell when approaching or crossing a
public street, and the stationing of flagmen
at important crossings to give warning of

danger, are reasonable and valid regulations.

Illinois.—• Illinois Cent. R. Co. v. Gilbert,

157 111. 354, 41 IS. E. 724, holding that un-

der a statute authorizing city councils to
" provide protection against the injury to

persons , and property in the use of such
railroad," the council may by ordinance re-

quire engines while passing through the city

to keep their bells ringing continuously.

Kentucky.— Cincinnati, etc., R. Co. v. Com.,

104 S. W. 771, 31 Ky. L. Rep. 1113, holding
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that the Kentucky statute authorizes all
cities and towns to determine by ordinance
what signals shall be given by trains run-
ning through the corporate limits, whether
upon the streets or crossings.

Texas.— Missouri, etc., R. Co. v. McGlam-
ory, (Civ. App. 1896) 34 S. W. 359, holding
that where a city is authorized by its charter
" to direct the use and regulate the speed of
locomotive engines within the city," an ordi-
nance requiring a bell to be rung on an en-
gine at all times while in motion is valid.

United States.— Texas, etc., R. Co. i: Nel-
son, 50 Fed. 814, 1 C. C. A. 688, holding that
under a charter provision empowering a city
council " to direct the use and regulate the
speed of locomotive engines in said city," an
ordinance prohibiting the running of an en-
gine or car without a bell attached thereto
being rung before starting and all the time
while in motion within the city is valid.

See 41 Cent. Dig. tit. "Railroads," §§ 747,
755.

An ordinance is unreasonable which re-

quires that a signal shall be given by an
approaching train that a street crossing is

free from danger and that it must be given
by " a member of the crew operating such
approaching locomotive engine or train,"

since there is no reason why it should not
be given by a gateman or other employee not
engaged in operating the train. New Jersey
Cent. R. Co. c. Elizabeth, 70 N. J. L. 578, 57
Atl. 404.

78. Illinois Cent. R. Co. c. Whitaker, 122
111. App. 333 (holding that the benefit of

such an ordinance extends to employees as
well as to the public) ; Gulf, etc., R. Co. r.

Melville, (Tex. Civ. App. 1905) 87 S. W.
863 (holding that an ordinance requiring a
locomotive bell to be rung continuously while
the train is in motion within the corporate
limits applies to the yard of the railroad
situated within the city liiuits, although
dedicated by the city to the railroad com-
pany for its exclusive use and the public

excluded therefrom) ; Galveston, etc., R. Co.

V. Le\j, 35 Tex. Civ. App. 107, 79 S. W. 879
(holding that the ordinance does not apply
merely to street crossings but to all the

places within the city) ; Missouri, etc., R. Co.

V. McGlamory, (Tex. Civ. App. 1896) 34
S. W. 359 (holding that an ordinance requir-

ing a bell to be rung at all times while the

train is in motion applies to all portions of

the city including i;he private switch-yard
of the company situated within the city) ;

Texas, etc., R. Co. r. Nelson, 9 Tex. Civ.

App. 156, 29 S. W. 78.
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the rear car to give warning of danger." The statutes requiring crossing signals

apply to all public highway crossings/" including streets;*' but not to private

crossings,'^ or places within the railroad yard where people have been accustomed
to cross solely by sufferance of the company/' or a public crossing not at grade,'*

or to trains which are not approaching a crossing.*^ Where the statute requires

a signal to be given at a certain distance before reaching a crossing, it has been
held that the signal must be given, although the train starts from a point less

than the distance from the crossing,*" but not where a train is pulling away from

79. Baltimore, etc., R. Co. v. Peterson, 156
Ind. 364, 59 N. E. 1044 (holding that the
ordinance applies to a private switch-yard of
a railroad company situated within the city)

;

Pittsburgh, etc., R. Co. v. McNeil, 34 Ind.
App. 310, 69 N. B. 471 (holding that the
ordinance applies to the case of a freight
train which is cut in two at a street crossing
and a portion thereof afterward pushed back-
ward over the crossing in order to couple it

with the other section).
80. Mobile, etc., R. Co. v. Davis, 130 111.

146, 22 N. E. 850; International, etc., R. Co.
V. Dalwigh, (Tex. Civ. App. 1898) 48 S. W.
527.

Under the Kentucky statute which pro-
vides that signals shall be sounded " outside
of incorporated cities or towns " at a distance
of at least fifty rods from the crossing, and
that the company " shall give such signals
in towns and cities as the legislative authori-
ties thereof may require," the required signal
must be given within fifty rods of every
crossing outside of the town or city limits,

whether the engine when it arrives at the
fifty-rod limit is inside or outside of the cor-

porate limits. Illinois Cent. R. Co. v. Com.,
66 S. W. 409, 21 Ky. L. Rep. 1779.
Under the Georgia statute requiring rail-

road companies to give certain signals on ap-
proaching the crossings of public roads and
private ways established pursuant to law,

the words " established pursuant to law

"

relate only to private ways, and such sig-

nals must be given at the crossing of any
road used by the public and which they have
a right to use, whether established by law or

acquired by dedication or prescription.

Southern R. Co. v. Comba, 124 Ga. 1004, 53
S. E. 508.

81. Mobile, etc., E. Co. v. Davis, 130 111.

146, 22 N. E. 850; Elgin, etc., R. Co. v. Hoad-
ley, 122 111. App. 165 [afprmed in 220 111.

462, 77 N. E. 151]. See also Russell v. Atchi-

son, etc., R. Co., 70 Mo. App. 88; Ray v.

Chesapeake, etc., R. Co., 57 W. Va. 333, 50

S. E. 413.

In Iowa the statute expressly excepts

street crossings from the requirement of

sounding the whistle unless required by an
ordinance of the city, but the requirement
that the bell shall be rung continuously until

the crossing is past applies to street cross-

ings. Golinvaux v. Burlington, etc., R. Co.,

125 Iowa 652, 101 N. W. 465.

A city ordinance prohibiting the blowing
of a locomotive whistle within the corporate

limits cannot suspend the statutory duty of

blowing the whistle on approaching crossings,

and in so far as it conflicts with the statute

is invalid. Curtis v. Gulf, etc., R. Co., 26
Tex. Civ. App. 304, 63 S. W. 149.

82. Georgia.— Comer v. Shaw, 98 Ga. 543,
25 S. E. 733; Georgia R. Co. v. Cox, 61 Ga.
455.

Illinois.— Toledo, etc., R. Co. v. Head, 62
111. 233.

Iowa.— Nichols v. Chicago, etc., R. Co., 125
Iowa 236, 100 N. W. 1115.

Maryland.— Annapolis, etc., R. Co. v. Pimi-
phrey, 72 Md. 82, 19 Atl. 8.

Minnesota.— Czech v. Great Northern R.
Co., 68 Minn. 38, 70 N. W. 791, 64 Am. St.

Rep. 452, 38 L. R. A. 302.
See 41 Cent. Dig. tit. " Railroads," §§ 747,

755.

83. Gurley v. Missouri Pac. R. Co., 104
Mo. 211, 16 S. W. 11.

84. AfoSamo.— Lewis v. Southern R. Co.,

143 Ala. 133, 38 So. 1023.
Georgia.—^MoElroy v. Georgia, etc., R. Co.,

98 Ga. 257, 25 S. E. 439.
Illinois.— Cleveland, etc., R. Co. v. Hal-

bert, 179 111. 196, 53 N. E. 623 [reversing
75 111. App. 592].

Texas.— Missouri, etc., R. Co. v. Thomas,
87 Tex. 282, 28 S. W. 343 [reversing (Civ.
App. 1894) 28 S. W. 139].

Wisconsin.— Barron v. Chicago, etc., R. Co.,

89 Wis. 79, 61 N. W. 303; Jensen v. Chicago,
etc., R. Co., 86 Wis. 589, 57 N. W. 359, 22

,

L. R. A. 680.

See 41 Cent. Dig. tit. "Railroads," §§ 747,
755.

Contra.— Johnson v. Southern Pac. R. Co.,

147 Cal. 624, 82 Pac. 306, 1 L. R. A. N. S.

307; People v. New York Cent. R. Co., 13
N. Y. 78 [affirming 25 Barb. 199].

In Ohio the statute expressly requires sig-

nals to be given at grade crossings and also

where the road crosses any other travelea
place " by bridge or otherwise." Toledo, etc.,

R. Co. V. Jump, 50 Ohio St. 651, 35 N. E.
1054.

85. Houston, etc., R. Co. v. Garcia, (Tex,
Civ. App. 1905) 90 S. W. 713.

86. Spiller v. St. Louis, etc., R. Co., 112
Mo. App. 491, 87 S. W. 43.

In Texas where the statute requires that
the whistle shall be blown and the bell rung
at least eighty rods from the crossing and
the bell kept ringing until the train is

stopped or the crossing passed, it is held

that if the train be started from a point
less than eighty rods from the crossing the
signal required at such point need not be
given (Texas, etc., R. Co. v. Berry, 32 Tex.
Civ. App. 259, 72 S. W. 423; Ft. Worth, etc.,

R. Co. V. Greer, 29 Tex. Civ. App. 561, 69

S. W. 421. But see Curtis v. Gulf, etc., R.
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a crossing which at the time of starting it is entirely obstructing *^ unless the
statute also requires a signal to be given on starting the train.** If the statute

requires a signal by souoiding the bell "or" whistle, either is sufficient.*'

e. Rate of Speed. There are statutory provisions in some jurisdictions lim-

iting the rate o{ speed at which trains may be operated in towns or cities,^ or
when backing into a passenger depot/' or requiring trains to slow up on approach-
ing public crossings.'^ Municipal corporations have the power by ordinance
to regulate and restrict the rate of speed of trains and locomotives while running
within the corporate Umits/' and such regulations will be upheld and enforced

provided they are reasonable;"* but an ordinance wiU be declared invaUd if it is

Co., 26 Tex. Civ. App. 304, 63 S. W. 149) ;

but that the requirement as to the continu-
ous ringing of the bell applies, although the
train is started from a point within the
eighty-rod limit (Gulf, etc., E. Co. f. Hall,
34 Tex. Civ. App. 535, 80 S. W. 133. See
also Texas, etc., R. Co. v. Bailey, 83 Tex. 19,

18 S. W. 481).
87. Stillson v. Hannibal, etc., R. Co., 67

Mo. 671.

88. Brown v. Southern E. Co., 65 S. C.

260, 43 S. E. 794.

89. East Tennessee, etc., K. Co. r. Deaver,
79 Ala. 216; Ohio, etc., R. Co. v. Reed, 40
111. App. 47; Downing v. Missouri, etc., R.
Co., 70 Mo. App. 657 ; Hoover v. Kansas Citv,
etc., R. Co., 69 Mo. App. 557.

90. Seaboard Air-Line R. Co. x. Smith,
53 Fla. 375, 43 So. 235; State t. Wisconsin
Cent. R. Co., 133 Wis. 478, 113 >J. W. 952;
State V. Wisconsin Cent. R. Co., 128 Wis. 79,

107 N. W. 295; O'Brien v. Wisconsin Cent.

R. Co., 119 Wis. 7, 96 N. W. 424; Schroeder
r. Wisconsin Cent. R. Co., 117 Wis. 33, 93

N. W. 837.

Under the Wisconsin statute of 1898 which
provides in section 1809 that in cities and in
villages trains shall not be operated faster

than six miles per hour until after passing
all the traveled streets, and in section 1809a
that trains may be operated within such
limits at the rate of fifteen miles per hour,

providing gates are placed and maintained
at the street crossings, it is held that the

two provisions must be construed together

and limit the rate of speed to six miles per

hour where no gates have been erected.

O'Brien c. Wisconsin Cent. R. Co., 119 Wis.

7, 96 N. W. 424.

91. Yazoo, etc., R. Co. c. Metcalf, 84 Miss.

242, 36 So. 259, not over three miles per

hour.
92. Georgia Cent. R. Co. v. Harper, 124

Ga. 836, 53 S. E. 391 (holding that the re-

quirement does not apply where the train

starts fromL a point so near the crossing that

the statutory requirement could not be com-

plied with) ; Comer v. Shaw, 98 Ga. 543, 25

S. E. 733 (holding that the requirement ap-

plies only to the crossings of public high-

ways and not to private crossings) ; ilcElroy

r. Georgia, etc., R. Co., 98 Ga. 257, 25 S. E.

439 (holding that the requirement applies

only to grade crossings) ; Atty.-Gen. r. Lon-

don, etc., R. Co., [1900] 1 Q. B. 78, 63 J. P.

772, 69 L. J. Q. B. 26, 81 L. T. Rep. N. S.

649, 16 T. L. R. 30 [affirming [1899] 1 Q. B.

72, 38 L. J. Q. B. 34, 79 L. T. Rep. N. S. 412,
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15 T. L. R. 39] (holding that a railroad
company will be enjoined fronr violating the
requirements of such a statute, and that it

is immaterial whether in fact any injury
has been done to the public by the violation,

thereof).
93. Florida.— Seaboard Air Line R. Co. v.

Smith, 53 Fla. 375, 43 So. 235.
Indiana.— Baltimore, etc., R. Co. v. Whit-

ing, 161 Ind. 228, 68 N. E. 266; Whitson v.

Franklin, 34 Ind. 392.
Kentucky.—Cincinnati, etc., li. Co. v. Com.,

104 S. W. 771, 31 Ky. L. Rep. 1113.
Missouri.— Stotler r. Chicago, etc., R. Co.,

200 Mo. 107, 98 S. W. 509; Gratiot v. Mis-
souri Pac. R. Co., 116 Mo. 450, 21 S. W. 1094,
16 L. R. A. 189.

South Carolina.— Boggero v. Southern R.
Co., 64 S. C. 104, 41 S. K. 819.

See 41 Cent. Dig. tit. "Railroads," § 749.
See also, generally, MuNicrPAi, Cobpoba-
TIONS.
The power of numicipal corporations to

regulate and limit the speed of trains within
the corporate limits is in some cases con-
ferred by the charter or a general statute in
express terms ( Chicago, etc., R. Co. v. Car-
linville, 200 111. 314, 05 N. E. 730, 93 Am.
St. Rep. 190, 00 L. R. A. 391; Cleveland, etc.,

R. Co. f. Harrington, 131 md. 426, 30 X. E.
37; Green i'. Delaware, etc., Canal Co., 38
Hun (N. Y.) 51; Missouri, etc., R. Co. v.

Owens, (Tex. Civ. App. 1903) 75 S. W.
579), and in others inrpliedly from the pow-
ers expressly granted (Baltimore, etc., R. Co.
V. Whiting, 161 Ind. 228, 68 JN. E. 266; Jack-
son V. Kansas City, etc., R. Co., 157 Mo. 621,
58 S. W. 32; Robertson i: Wabash, etc., R.
Co., 84 Mo. 119) ; but exists independently oi

any statutory authority as a proper munici-
pal police regulation (Whitson v. Franklin,
34 Ind. 392 ) , and extends to all places within
the corporate limits, although outside of the
limits of public streets and thoroughfares
( Green i . Delaware, etc.. Canal Co., 38 Hun
(N. Y. ) 51. Compare New Jersey R., etc.,

Co. V. Jersey City, 29 N. J. L. 170), and is

not affected by the powers vested in railroad
commissioners to supervise and regulate the
operation of raUroads (Boggero c. Southern
R. Co., 64 S. C. 104, 41 S. E. 819).

94. Chicago, etc., R. Co. v. Carlinville, 200
111. 314, 65 N. E. 730, 93 Am. St. Rep. 190,

60 L. R. A. 391; Whitson v. Franldin, 34
Ind. 392; Gratiot r. Missouri Pac. R. Co.,

116 Mo. 450, 21 S. W. 10^4, 16 L. R. A. 189;
Houston, etc., R. Co. r. Dillard, (Tex. Civ.

App. 1906) 94 S. W. 426; St. Louis South-
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unreasonable/^ at least in so far or as to localities where it may operate unreason-

ably/" or if it makes any unnecessary or unwarranted discrimination between
different competing railroads/^ or if it conflicts with any statutory provision

western E. Co. v. Bolton, 36 Tex. Civ. App.
87, 81 S. W. 123.

Ordinances have been held to be reasonable
and valid which limit the rate of speed
within the corporate limits to ten miles per
hour (Chicago, etc., R. Co. v. Carlinville,

200 111. 314, 65 N. E. VJO, 93 Am. St. Rep.
190, 60 L. R. A. 391 )

, six miles per hour
(Gratiot v. Missouri Pac. E. Co., 116 Mo.
450, 21 S. W. 1094, 16 L. R. A. 189; Buffalo
V. New York, etc., R. Co., 6 Misc. (N. Y.)
630, 27 N. Y. Suppl. 297 {affirming 23 N. Y.
Suppl. 303, 309, and aijirmed in 152 N. Y.
276, 46 N. E. 496] ; St. Louis Southwestern
R. Co. V. Bolton, 36 Tex. Civ. App. 87, 81
S. W. 123), five miles per hour (Washington
Southern R. Co. v. Lacey, 94 Va. 460, 26
S. E. 834), or even four miles per hour
(Cleveland, etc., R. Co. v. Harrington, 131
Ind. 426, 30 N. E. 37; Whitson o. Franklin,
34 Ind. 392; Weyl D. Chicago, etc., R. Co.,

40 Minn. 350, 42 N. W. 24). See also Lar-
kin V. Burlington, etc., R. Co., 85 Iowa 492,
52 N. W. 480 (holding that, although a town
is situated almost entirely on one side of the
right of way, none of the streets crossing it

and part of the right of way fenced, an ordi-

nance limiting the rate of speed to ten miles
per hour will not be declared invalid where
it is not shown how much of the right of
way is fenced or how much travel there is

across the right of way) ; Knobloch v. Chi-
cago, etc., R. Co., 31 Minn. 402, 18 N. W.
106 (holding that, although a portion of a
city is not thickly populated, yet if it is laid
out in streets, the population rapidly in-

creasing, and considerable travel crosses the
streets, an ordinance limiting the rate of

speed to four miles per hour is not so far

unreasonable as to that portion of the city

as to justify the court in declaring it in-

valid )

.

An ordinance requiring trains to come to

a full stop before crossing certain streets in

a city is a reasonable and valid regulation.

Buffalo V. New York, etc., R. Co., 152 N. Y.
276, 46 N. E. 496 [affirming 6 Misc. 630, 27
N. Y. Suppl. 297 {affirming 23 N. Y. Suppl.
303, 309)].

Interference with interstate commerce and
mails.— If an ordinance limiting the rate of

speed of trains within the corporate limits

is a reasonable regulation for the public
safety and a fair exercise of the police power
vested in the city, it will not be declared
invalid on the ground that it imposes a re-

striction upon the transportation of inter-

state commerce and the United States mails.
Chicago, etc., R. Co. v. Carlinville, 200 111.

314, 65 N. E. 730, 98 Am. St. Rep. 190, 60
L. R. A. 391.

95. Meyers v. Chicago, etc., R. Co., 57
Iowa 555, 10 N. W. 896, 42 Am. Rep. 50
( holding that an ordinance limiting the speed
of a train to four miles per hour after enter-

ing the city limits is unreasonable and void,

where for three miles within those limits

the railroad passes through agricultural
lands and is fenced on both sides) ; White v.

St. Louis, etc., R. Co., 44 Mo. App. 540
(holding that where the population of a city

through which a railroad runs for over a
mile does not exceed fifteen hundred inhabit-

ants and only one third of its area is platted
the balance being farming land, an ordinance
restricting the speed of trains to four miles
per hour within the city limits is unreason-
able and invalid )

.

The power of the courts to declare an
ordinance limiting the rate of speed of trains
invalid on the ground that it is unreasonable
extends to cases where the right to regulate
the speed of trains is expressly conferred by
statute (Chicago, etc., R. Co. v. Carlinville,

200 111. 314, 65 N. E. 730, 93 Am. St. Rep.
190, 60 L. R. A. 391; Burg v. Chicago, etc.,

R. Co., 90 Iowa 106, 57 N. E. 680, 48 Am. St.

Rep. 419. Compare Cleveland, etc., R. Co. v.

Harrington, 131 Ind. 426, 30 N. E. 27), un-
less the details of the municipal regulations
authorized are definitely prescribed by the
statute (see Chicago, etc., R. Co. v. Carlin-

ville, supra] ; but an ordinance passed pur-
suant to legislative authority is prima facie

valid and should not be declared invalid un-
less it is clearly shown that it is unreason-
able and that the municipal authorities have
abused their discretion (Chicago, etc., R. Co.

V. Carlinville, supra; Knobloch v. Chicago,
etc., R. Co., 31 Minn. 402, 18 N. W. 106).
A distinction may be made in regard to

speed regulations between steam and electric

cars, since the latter are more readily con-

trolled than the former. Indianapolis Union
R. Co. V. Waddington, 169 Ind. 448, 82 N. E.
1030.

96. Burg V. Chicago, etc., R. Co., 90 Iowa
106, 57 N. W. 680, 48 Am. St. Rep. 419
(holding that, where for a long distance
through the corporate limits no platted streets

were open across the track and the right of

way was fenced on both sides, an ordinance
limiting the rate of speed to six miles per
hour is unreasonable and void as to such
portion of the city) ; Evison v. Chicago, etc.,

R. Co., 45 Minn. 370, 48 N. W. 6, 11 L. R. A.
434 (liolding that an ordinance limiting the
speed of trains to four miles per hour is un-
reasonable as applied to a certain part of a
railroad in the suburbs of a city running
through an unsettled district for three miles

or more which is securely fenced en both
sides and has but one grade crossing within

the entire distance) ; Plattsburg v. Hagen-
bush, 98 Mo. App. 669, 73 S. W. 725 (holding

that an ordinance limiting the rate of speed

to six miles per hour is reasonable and valid

as to the thickly populated part of a city,

but unreasonable as to a part of a city where

there are but few houses near the track, and
where to maintain such slow speed heavy

trains would have to be doubled in order to

pull up the grade).

97. Lake View v. Tate, 130 111. 247, 22
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upon the same subject."' Ordinances limiting the rate of speed of trains within
the corporate limits apply to all places within those hmits/' including the unplatted
and unsettled portions thereof/ the railroad switch-yards/ and lands belonging
to the railroad company/ and to detached locomotives not hauling cars; * and
ordinances prohibiting any person from running or permitting any train to be
run at over a certain speed apply to the railroad companies as well as to the per-

sons operating the trains/ When an ordinance prescribes different speed limits

for freight and passenger trains, the fact that a regular freight train is carrying

passengers does not authorize it to proceed at the higher rate of speed. ° An
ordinance permitting a higher rate of speed than that allowed by a prior ordinance
on the condition that gates are constructed at crossings will not be construed as

repealing the prior ordinance as to places where the condition has not been com-
plied with;' but under an ordinance prescribing a certain speed limit until gates

and signal bells are provided and operated, the limit ceases to be in force as soon
as such appliances are constructed and put in operation, and is not revived by
a subsequent failure on the part of the company to operate them.*

d. Preeautions on Crossing Other Railroads." In some jurisdictions there

are statutes requiring that, before crossing the track of another railroad, trains

must be brought to a full stop,'" and not allowed to proceed until ascertaining

N. E. 791, 6 L. R. A. 268 [affirming 33 111.

App. 78].
An ordinance is not invalid as making an

unreasonable discrimination between rail-

roads which excepts from the speed limita-
tion prescribed a belt line running local

trains around the city for local passenger
traffic only, not competing witli any other
railroad, the fare for riding on which is

limited by statute to five cents for each pas-

senger between any two points on the lin-^.

Buffalo V. New York, etc., R. Co., 152 N. Y.
276, 46 N. E. 496 [affirming 6 Misc. 630, 27
N. Y. Suppl. 297 (affirming 23 N. Y. Suppl.

303, 309)]. An ordinance is not invalid on
the ground of discrimination because it ex-
cepts from its operation an electric street
car line operating between different points
in the suburbs of a city. Erb v. Morasch, 8
Kan. App. 61, 54 Pac. 323.

98. Duggan v. Peoria, etc., R. Co., 42 111.

App. 536 ; Chicago, etc , R. Co. v. Dougherty.
12 111. App. 181.

The existence of a statutory regulation in

regard to speed in cities will not prevent the
enactment of an ordinance upon the same
subject broader in its application than the
statute, although in so far as the ordinance
may conflict with the statute it will of course
be inoperative. Seaboard Air Liue R. Co. v.

Smith, 53 Fla. 375, 43 So. 235.

Under the New York statute of 1889,
which provides that in cities of less than
fifty thousand inhabitants it shall not be
lawful for the common council to restrict

the rate of speed of trains to less than thirty
miles per hour where gates are established
and persons furnished to attend the same, aa
ordinance is not in conflict with the statute
which limits the rate of speed to two miles
per hour in a city having more than this

number of inhabitants. Haywood r. New
York, etc., R. Co., 13 N. Y. Suppl. 177.

99. Whitson r. Franklin, 34 Ind. 392; Erb
V. Morasch, 8 Kan. 61, 54 Pac. 323; Texar-
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kana, etc., R. Co. v. Frugia, 43 Tex. Civ. App.
48, 95 S. W. 563; Houston, etc., R. Co. v.

Powell, (Tex. Civ. App. 1897) 41 S. W. 695.

See also Chicago, etc., R. Co. r. Pollock, 195
111. 156, 62 N. E. 831 [afjirming 93 111. App.
483].

1. Whitson V. Franklin, 34 Ind. 392.

2. Houston, etc., R. Co. v. Powell, (Tex.
Civ. App. 1897) 41 S. W. 695. But see Green
V. Delaware, etc.. Canal Co., 38 Hun (N. Y.)

51, holding that where the ordinance in terms
limits the rate of speed " while passing
through said city," it should be construed as

applying only to trains passing through the

city and not to the movement of cars and
engines in the yard or station grounds while
making up trains.

3. Whitson v. Franklin, 34 Ind. 392.

4. East St. Louis Connecting R. Co. !'.

Reames, 173 111. 582, 51 N. E. 68, holding
further that, where different rates of speei
are prescribed for freight and passenger
trains, a freight engine does not, by being

detached and used to carry employees to

meals, lose its character as a freight engine.

5. Southern R. Co. r. Jones, 33 Ind. App.
333, 71 N. E. 275; Missouri, etc., R. Co. i'.

Owens, (Tex. Civ. App. 1903) 75 S. W.
579.

6. Chicago, etc., R. Co. v. Thorson, 68 111.

App. 288.

7. Graney r. St. Louis, etc., R. Co., (Mo.

1897) 38 S. W. 969.

8. Hecker v. Illinois Cent. R. Co., 231 111.

574, 83 N. E. 456.

9. To what roads and companies applicable

see stipra. X, B, 2, a.

10. Alabama.— Louisville, etc., R. Co. v.

Anchors, 114 Ala. 492, 22 So. 279, 62 Am.
St. Rep. 116.

Illinois.— St. Louis Nat. Stock Yards v,

Godfrey, 198 111. 288, 65 N. E. 90 [affirming

101 111. App. 40] ; Indianapolis, etc., R. Co.

V. People, 91 HI. 452.

Kentucky.— Chesapeake, etc., R. Co. v.
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that the way is clear," or that such precautions shall be taken unless the company-
maintains flagmen or watchmen or some system of interlocking or other safety

appUances which will render it safe for trains to pass without stopping/^ and the

requiring of such precautions is a constitutional and valid exercise of the police

power of the state.
'^

e. Lighting Tracks. The legislature may, as a proper exercise of the police

power, authorize municipal corporations to require railroad companies to hght
their tracks at crossings within the municipaUty," and in some jurisdictions there

are statutes conferring such power, ^^ and providing that if the railroad company
does not light its tracks as required by the statute, the municipality may do so

at the company's expense. ^° The ordinance may prescribe any reasonable regu-

lations as to the manner of Ughting, the character and location of the hghts, and
the hours at which they are to be kept Ughted; " but this power must be reason-

Com., 99 Ky. 175, 35 S. W. 266, 18 Ky. L.

Rep. 54.

Ohio.— Lake Shore, etc., R. Co. v. Cincin-

nati, etc., R. Co., 30 Ohio St. 604.

Texas.—San Antonio, etc., R. Co. v. Bowles,
88 Tex. 634, 32 S. W. 880.

Wisconsin.— Lockwood v. Chicago, etc., R.
Co., 55 Wis. 50, 12 N. W. 401.

See 41 Cent. Dig. tit. " Railroads," § 750.

Crossing street car tracks.—A statute pro-

viding that before a street car shall cross

over a railroad track at grade some employee
of the company shall go ahead and ascertain

if the way is clear does not relieve the steam
railroad company of the duty of operating its

gates so as- to indicate to the person oper-

ating the street car whether the track is

clear. Kopp v. Baltimore, etc., R. Co., 25
Ohio Cir. Ct. 546.

11. Southern R. Co. v. Bonner, 141 Ala.

517, 37 So. 702; St. Louis Nat. Stock Yard
f. Godfrey, 198 111. 288, 65 N. E. 90 [affirm-

ing 101 111. App. 40].
The meaning of the requirement that the

engineer before proceeding must " know, the

way to be clear " is not only that the cross-

ings be free from immediate obstruction but
free from danger of such obstruction as ought
reasonably to be expected, but it does not

require knowledge that the way will certainly

remain clear against all after occurring or

extraordinary happenings. Southern R. Co.

V. Bonner, 141 Ala. 517, 37 So. 702.

13. Chesapeake, etc., R. Co. r. Com., 99
Ky. 17.5, 35 S. W. 266, 18 Ky. L. Rep. 54;

Toledo, etc., R. Co. v. Hydell, 25 Ohio Cir.

Ct. 579.

One company may contract with another
for the employment of levermen to operate an
interlocking system at the intersection of

their roads, but cannot by such contract shift

its responsibility or relieve itself against

negligence in the performance of this duty,

as to the public and third persons. Toledo,

etc., R. Co. V. Hydell, 25 Ohio Cir. Ct. 579.

13. Lake Shore, etc., R. Co. v. Cincinnati,

etc., R. Co., 30 Ohio St. 604.

The commissioners of the District of Co-
lumbia have authority to make such require-

ments under the police powers delegated to

them by congress. Baltimore, etc., R. Co. v.

District of Columbia, 10 App. Cas. (D. C.)

in.

A municipal corporation, although author-
ized by its charter " to regulate the speed and
running of locomotive engines and railroad
cars through said city," has no right to com-
pel a steam railroad company to stop trains

before crossing a street on which a street

railway is operated. New Jersey Cent. R.
Co. V. Elizabeth, 70 N. J. L. 578, 57 Atl. 404.

14. Pittsburgh, etc., R. Co. v. Hartford,
170 Ind. 674, 82 N. E. 787, 85 N. E. 362;
Cincinnati, etc., R. Co. i;. Bowling Green, 57
Ohio St. 336, 49 N. E. 121, 41 L. R. A. 422;
Cincinnati, etc., R. Co. v. Sullivan, 32 Ohio
St. 152; Cleveland, etc., R. Co. v. St.

Bernard, 15 Ohio Cir. Ct. 588, 8 Ohio Cir.

Dec. 385.

15. Chicago, etc., R. Co. v. Crawfordsville,
164 Ind. 70, 72 N. E. 1025; Cincinnati, etc.,

R. Co. r. Sullivan, 32 Ohio St. 152.

16. St. Mary v. Lake Erie, etc., R. Co., 60
Ohio St. 136, 53 N. E. 795; Bowling Green
V. Cincinnati, etc., R. Co., 9 Ohio Cir. Ct.

524, 6 Ohio Cir. Dec. 531, 10 Ohio Cir. Ct.

63, 4 Ohio Cir. Dec. 39 [affirmed in S7 Ohio
St. 3.36, 49 N. E. 121, 41 L. R. A. 422].
To entitle the city to recover for such

lights it is not necessary that they should

be placed directly on the track, and if located
so as properly to light the track, it is im-
material that they also incidentally light a
street of the village. Cleveland, etc., R. Co.

V. St. Bernard, 19 Ohio Cir. Ct. 299, 10

Ohio Cir. Dec. 415.

The expense of the lighting may be de-

clared a lien upon any real estate of the

company situated within the municipality.

Cincinnati, etc., R. Co. v. Sullivan, 32 Ohio
St. 152.

17. Pittsburgh, etc., R. Co. v. Hartford,
170 Ind. 674, 82 N. E. 787, 85 N. E. 362;

Chicago, etc., R. Co. v. Salem, 170 Ind. 153,

82 N. E. 913; Chicago, etc., R. Co. v. Craw-
fordsville, 164 Ind. 70, 72 N. E. 1025; Cin-

cinnati, etc.j R. Co. V. Bowling Green, 57

Ohio St. 336, 49 N. E. 121, 41 L. R. A. 422.

Application of rule.— The ordinance may
require electric lights if there is an electric

light plant within the municipality (Pitts-

burgh, etc., R. Co. V. Hartford City, 170 Ind.

674, 82 N. E. 787, 85 N. E. 362; Chicago,

etc., R. Co. );. Crawfordsville, 164 Ind. 70,

72 N. E. 1025; Cincinnati, etc., R. Co. v.

Bowling Green, 57 Ohio St. 336, 49 N. E. 121

[X, B, 4, e]
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ably exercised according to what may be necessary for the safety of the public
at the crossing, and not as a means of compelluig a .railroad company to light

the city streets." An ordinance requiring the lighting of tracks shoidd specify

the time within which it must be complied with/' and fix definitely the time or
times at which the lights shall be kept Hghted; ^° but the ordinance will be enforced
if sufficiently definite and certain in its terms to infoim the company vhat it is

required to do.^'

f. Sign-Boards, Flagmen, and Gates at Crossings. In some jurisdictions

there are statutes requiring railroad companies to maintain sign-boards at cross-

ings/' and in others there are general statutes or charter provisions expressly

authorizing municipal corporations to require railroad companies to maintain
flagmen, switchmen, or gates at crossings,^' or providing that such a requirement

[affirming 9 Ohio Cir. Ct. 524, 6 Ohio Cir.

Dec. 531, 10 Ohio Cir. Ct. 524, 4 Oliio Cir.

Dee. 39] ) , and may require the lights to be
kept burning for five minutes before the

arrival of a train (Pittsburgh, etc., E. Co. v.

Hartford City, supra), or may require that

they shall be kept burning for not less than
thirty minutes prior to the passage of trains

and shall be of two thousand candle power
where this is the same power as the lights

maintained by the municipality (Chicago,

etc., R. Co. r. Salem, 170 Ind. 153, 82 N. E.

913) ; but an ordinance will not be sustained

which requires electric lights of such high

power and brilliancy as to obscure the head-

lights of locomotives and increase rather

than diminish the danger at the crossing

(Cleveland, etc., E. Co. i'. St. BernaTd, 15

Ohio Cir. Ct. 588, 8 Ohio Cir. Dec. 385).

18. Cleveland, etc., E. Co. v. Connersville,

147 Ind. 277, 46 N. E. 579, 62 Am. St. Eep.

418, 37 L. E. A. 175 (holding that an ordi-

nance is invalid which requires a railroad

company to light its trades at crossings

every night from dark until dawn by arc

lights of two thousand candle power, sus-

pended twenty-five feet above the tracks

where the company does not run any train

through the city after eight o'clock at

night) ; Shelbwille v. Cleveland, etc., R. Co.,

146 Ind. 66, 44 N. E. 929 (liolding that an
ordinance is invalid which requires a light

to be placed at every point where any track

crosses a, street without regard to the extent

or character of the use of such track or

whether the safety of the public requires it)

.

19. Lake Erie, etc., E. Co. v. St. Marys,

14 Ohio Cir. Ct. 202, 7 Ohio Cir. Dec. 661,

holding that under the Ohio statute such

specification is essential to the validity of

the ordinance.
20. Shelbyville r. Cleveland, etc., R. Co.,

146 Ind. 66, 44 N. E. 9-29.

21. Pittsburgh, etc., E. Co. v. Hartford

City, 170 Ind. 674, 82 N. E. 787, 85 N. E.

362 (holding that an ordinance requiring a

railroad company to maintain electric lights

at street crossings of sufficient power to

light the entire crossing, not to exceed the

power of the lights used by the city, and to

keep them burning for five minutes before

the arrival of each train at all times at

night when there is no moon or when the

moon is obscured, is. not so indefinite as to

be invalid) ; Chicago, etc., E. Co. v. Craw-
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fordsville, 1G4 Ind. 70, 72 N. E. 1025 (hold-

ing that an ordinance is not invalid for in-

definiteness because it excuses lighting by the

company at such times as the moon furnishes

sufficient light to light such crossings and
at all times ivhen the city lights are not In

operation) ; St. Marys v. Lake Erie, etc., R.

Co., 60 Ohio St. 136, 53 N. E. 795 (holding

that an ordinance is sufficiently definite

which fixes the time within which lighting

shall he done as " from the hour of dark-

ness to the hour of daylight on each and
every day"); Cincinnati, etc., E. Co. v.

Bowling Green, 67 Ohio St. 336, 49 N. E.

121, 41 L. R. A. 422 (holding that an
ordinance providing that the lights shall be

lighted for the same number of hours " as

the said council does now, or may hereafter,

Tequire for electric lamps within the limits

of said village for lighting streets " is suf-

ficiently definite).

22. Payne v. Chicago, etc., E. Co., 44 Iowa
236 (holding, however, that the statute is

not retroactive, and that the statutory

liability for injiiries occasioned by a failure

to maintain such signboards does not ap-

ply to injuries occurring before the statute

took effect) ; Soule v. Grand Ti-unk E. Co.,

21 U. C. C. P. 308 (holding that the com-
pany will not be liable either to a person

injured or on the ground of nuisance for

having placed the posts supporting a sign-

board within the limits of the highway if

it has located them in a reasonably proper
manner with reference to the circumstances

of the particular case).

It is a sufficient compliance with a statute

requiring railroad companies to erect sign-

boards with the inscription, " Look out for

the Locomotive," where the company erects

a signboard of suitable size with the words
" Railroad Crossing " thereon. State Bd. of

Education v. Mobile, etc., R. Co., 72 Miss.

236, 16 So. 489.
• 23. Chicago, etc., R. Co. v. Averill, 224
111. 516, 79 N. E. 654 [affirming 127 111.

App. 275] ; Altamont v. Baltimore, etc., E.

Co., 184 111. 47, 56 N. E. 340 [affirming

84 111. App. 274] ; Concord, etc., R. Co. r.

Portsmouth, 64 N. H. 219, 9 Atl. 546;
McCullough V. Franklin Tp., 59 N. J. L. 106,

34 Atl. 1088; State v. East Orange Tp.,

41 N. J. L. 127.

The legislature has full power under the

police power of the state to authorize a
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may be made by a court of chancery,^^ county court,^' county commissioners,^'

or railroad commissioners.^' It has also been held in a number of cases that

municipal corporations may, under the general police powers usually conferred

upon them to regulate the use of streets or provide for the general welfare and
safety, require railroad companies to maintain watchmen, flagmen, or gates at

crossings within the corporate hmits; ^^ but on the contrary it has been held

municipal corporation to pass ordinances re-

quiring railroad companies to maintain flag-

men at the crossings. State v. East Orange
Tp., 41 N. J. L. 127.

The authority can be exercised only by
ordinance, and a mere notice to the railroad
company by the municipal authorities not
preceded by any ordinance is insufficient.

Altamont v. Baltimore, etc., R. Co., 184 111.

47, 56 N. E. 340 [affirming 84 111. App.
274].
At unauthorized crossing.— Under the

Rhode Island statute of 1896 providing that
railroad companies shall maintain flagmen
at highway crossings when in the opinion
of the town council it is necessary for the
public safety, and the act of 1890, providing
that no highway shall be built across any
railroad track at grade except by consent
of the railroad commissioner, a railroad com-
pany is not obliged to maintain flagmen
at a grade crossing over a highway not au-
thorized by the railroad commissioner, al-

though the town council has so ordered.
McGoran v. Xew York, etc., R. Co., 25 R. I.

387 55 Atl. 929.

24. Eckert v. Perth Amboy, 66 N. J. Eq.
437, 57 Atl, 438, holding that to justify the
court in making a decree requiring gates
or a flagman at a crossing, it is not neces-

sary that the hazardous condition existing
at such crossing should have been caused by
the railroad company.

25. Matter of Patchogue St. Crossings, 74
Hun (N. Y.) 46, 26 N. Y. Suppl. 293;
Matter of Islip Highwav Com'rs, 74 Hun
(N. Y.) 44, 26 N. Y. Suppl. 384.
Electric bell signals.—Under the New York

General Railroad Act of 1890, authorizing
the county court to make an order that a
flagman or gates shall be maintained at a
crossing or to make such other order as
may be deemed proper, the court may order
an electric bell signal to be placed at a
crossing. Matter of Islip Highway Com'rs,
74 Hun (N. Y.) 48, 26 N. Y. Suppl. 385;
Matter of Patchogue St. Crossings, 74 Hun
(N. Y.) 46. 26 N. Y. Suppl. 293.

Proceedings to enforce regulations.— The
commissioners of highways of a town are
" local authorities " within the meaning of

the New York statute providing that the
court may on the application of the local

authorities compel a railroad company to
station a flagman or place gates at any
point where a highway crosses a railroad
at grade, and it is immaterial that they
are desipiated in the petition as " highway
commissioners " instead of " commissioners
of highways " as in the statute, nor is it

necessary that the application should state
any facts showing the crossing to be danger-

[43]

ous other than the fact that it is a crossing

at grade. In re Niagara Highway Com'rs,
72 Hun (N. Y.) 575, 25 N. Y. Suppl. 231.

26. State v. Chicago, etc., R. Co., 151 Ind.

474, 51 N. E. 914 (holding, however, that

the Indiana statute of 1891, providing that

where the tracks crossing a public highway
are used for switching purposes, the county
commissioners may require the railroad com-
pany to keep a flagman at the crossing, does

not apply to street crossings since the stat-

ute also provides that the trustees of in-

corporated towns shall have " exclusive

power over the streets"); Grand Trunk
Western R. Co. v. State, 40 Ind. App. 696,

82 N. E. 1017 (holding that the Indiana
statute of 1891 is not void for uncertainty).

27. See Wabash R. Co. v. Railroad Com'r,

120 Mich. 697, 79 N. W. 910; Re Canadian
Pae. R. Co., 27 Ont. 559 [affirmed in 25
Ont. App. 65], railway committee of privy

council.

28. Georgia.— Western, etc., R. Co. v.

Young, 81 Ga. 397, 7 S. E. 912, 12 Am.
St. Rep. 320.

Louisiana.— State v. Cozzens, 42 La. Ann.
1069, 8 So. 268.

Minnesota.— Green v. Eastern R. Co., 52
Minn. 79, 53 N. W. 808. But see Red
Wing !;. Chicago, etc., R. Co., 72 Minn. 240,

55 N. W. 223, 71 Am. St. Rep. 485.

Missouri.— Seibert v. Missouri Pac. R. Co.,

188 Mo. 657, 87 S. W. 995, 70 L. R. A. 72.

Canada.— Liverpool v. Liverpool, etc., R.
Co., 35 Nova Scotia 233.

See 41 Cent. Dig. tit. "Railroads," § 754.

Specific authority to regulate the speed of

railway trains does not restrict a general

grant of authority which standing alone

would have authorized the adoption of an
ordinance requiring a flagman to be kept
at a crossing. Green v. Eastern R. Co., 52
Minn. 79, 53 N. W. 808.

If the general power is expressly limited

as In the case of the Long Island City

charter, which empowers the common coun-
cil to regulate the use of streets by railroads,

but with the reservation that it shall have
no power to prohibit or control in any man-
ner the use of steam power on any railroad

from any part of Long Island to East river,

an ordinance requiring such railroad com-
panies within the city limits to place a flag-

man at their crossings is invalid. Long
Island City v. Long Island R. Co., 79 N. Y.

561 [affirming 8 Hun 58].

Inherent police power.— It has been stated

that in the absence of any express grant of

even general powers municipal corporations

might by ordinance require the maintenance

of safetV gates at crossings under the in-

herent police power of a municipality. See

[X. B, 4, f]
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that in the absence of express authority the general poUce powers delegated
to municipal corporations do not authorize ordinances requiring flagmen, watch-
men, or gates at crossings,^^ and that any authority in this regard which is expressly

conferred cannot be extended beyond the terms of the statute.™ Even where a
municipal corporation has a general authority to pass such an ordinance it must,
in order to be vahd, be reasonable in its application to the particular case.^'

5. Obstructing Streets and Highways — a. In General.^- In some jurisdic-

tions there are statutes expressly prohibiting the unnecessary or imreasonable
obstruction of the crossings of public highways by railroads,'^ or prohibiting any
obstruction of such crossings for more than a certain number of minutes at any
one time.^* A municipal corporation may also by ordinance make such regula-

Seibert v. Missouri Pao. K. Co., 188 Mo. 657,
87 S. W. 995, 70 L. E. A. 72.

29. Indiana.— Pittsburgh, etc., R. Co. v.

Crown Point, 146 Ind. 421, 45 N. E. 587,
35 L. R. A. 684.

Mimiesota.— Red Wing v. Chicago, etc.,

R. Co., 72 Minn. 240, 75 N. W. 223, 71

Am. St. Rep. 485 [distingvishing Green v.

Eastern R. Co., 52 Minn. 79, 53 X. W.
808].

New Jersey.— West Jersey, etc., R. Co. v.

Bridgetou, 64 N. J. L. 189, 44 Atl. 848.

Ohio.— Ravenna v. Pennsylvania Co., 45
Ohio St. 118, 12 N. E. 445.

Pennsjflvania.— In re Pennsylvania R. Co.,

213 Pa. St. .373, 62 Atl. 986 [reversing

27 Pa. Super. Ct. 113].

See 41 Cent. Dig. tit. "Railroads," § 754.

30. West Jersey, etc., R. Co. v. Bridgeton,

64 N. J. L. 189, 44 Atl. 848 (holding that
express authority to require flagmen or
signals does not authorize an ordinance re-

quiring safety gates at street crossings) ;

State V. Heuhach, 11 Ohio Dec. (Reprint)

679, 28 Cine. L. Bui. 299 (holding that
authority to require gates and watchmen at

crossings where the tracks are used for

switching or making up trains does not
authorize such a requirement at other cross-

ings not so used )

.

31. Toledo, etc., R. Co. v. Jacksonville, 67

111. 37, 16 Am. Rep. 611; McCullough r.

Franklin Tp., 59 N. J. L. 106, 34 Atl. 1088.

An ordinance is unreasonable and invalid

which requires a railroad company to keep

a flagman by day and a red lantern by night

at a crossing within the city limits, where
there is but a single track and the crossing

but little used and not more dangerous than
any ordinary crossing (Toledo, etc., R. Co.,

r. Jacksonville, 67 111. 37, 16 Am. Rep. 611) ;

or which requires a railroad company to

maintain a flagman at a crossing " between
the hours of 7 o'clock, A. M. and 9 o'clock,

p. M. of each and every day of the year,"

where the crossing is over switch-tracks only

and such tracks are not in use after six

o'clock P. M. nor on Sundays or holidays

(Southern Indiana R. Co. v. Bedford, 165

Ind. 272, 75 N. E. 268) ; or which requires

a railroad companj' to protect street cross-

ings by gates and flagmen during that por-

tion of the night when travelers on the high-

ways as well as trains on the railroad are

few and far between (McCullough v. Frank-

lin Tp., 59 N. J. L. 106, 34 Atl. 1088) ;

[X, B, 4, f]

or which requires a railroad company to

maintain gates and flagmen at crossings

which are not in fact dangerous (New York,
etc., R. Co. V. Bloomfield Tp., 59 N. J. L.

109, 35 Atl. 158) ; or which requires a

railroad company to keep a watchman at a
crossing within the corporate limits but
which is practically in the open country and
little frequented (Com. i. Philadelphia, etc.,

R. Co., 23 Pa. Super. Ct. 205) ; but it has

been held that an ordinance requiring a rail-

road company to maintain gates at crossings

in a city and to operate them both day and
night will be presumed to be reasonable and
valid in the absence of any affirmative show-

ing to the contrarv (Chicago, etc., R. Co. v.

Averill, 224 111. 516, 79 N". E. 654 [affirming

127 111. App. 275]).
32. Penalty for obstructing highways see

infra, X, B, 7, a.

Obstruction as an indictable offense see

infra, X, B. S, a, (III).

33. See the statutes of the several states;

and the following cases:

Illinois.— Toledo, etc.. R. Co. v. People,

81 111. 141; Chicago, etc., R. Co. v. People,

82 111. App. 679.

Indiana.— Becker v. State, 33 Ind. App.
261, 71 N. E. 188.

Maine.— State h. Grand Trunk R. Co., 59

Me. 189.

Massachusetts.— Com. v. New York, ete.,

R. Co., 112 Mass. 412.

Pennsylvania.— Com. v. Capp, 48 Pa. St.

53.

See 41 Cent. Dig. tit. "Railroads," §§ 758,

759.
34. Illinois.— Chicago, etc., R. Co. r. Peo-

ple, 82 111. App. 679.

Kentucky.— Louisville, etc., R. Co. v.

Com., 117 Ky. 350, 78 S. W. 124, 79 S. W.
275, 25 Kv. L. Rep. 1452, 2050; Illinois

Cent. R. Co. v. Com., 45 S. W. 367, 20 Ky.
L. Rep. 115.

Massachusetts.— Com. v. Boston, ete., R.

Co., 135 Mass. 550; Com. v. New York, etc.,

R. Co., 112 Mass. 412.

Michigan.— Hinchman r. Pere Marquette
R. Co., 136 Mich. 341, 99 N. W. 277, 65

L. R. A. 553.

Mississippi.— Anderson v. Alabama, etc.,

R. Co., 81 Miss. 587, 33 So. 840; Illinois

Cent. R. Co. v. State, 71 Miss. 253, 14 So.

459.

See 41 Cent. Dig. tit. "Railroads," §§ 758,

759.
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tions as to the obstruction of its streets provided they be reasonable ;
^ but an

ordinance will be declared invahd if unreasonable either as to the rights of the
railroad company,^" or the rights of the pubhc to the free and uninterrupted use
of the street." The term "highway" in statutes prohibiting their obstruction
applies to all kinds of pubUc ways,^* but not to a private way.^° To sustain an
action for damages based upon the obstruction of a highway contrary to a statutory
regulation it must be shown that the road obstructed was a public highway, that

it was obstructed for the length of time prohibited by statute, and that such
obstruction was the cause of the injury complained of.^°

b. What Constitutes Obstruction. To constitute the obstruction of a high-

way crossing within the application of a statute or ordinance prohibiting the
same, it is not necessary that there should have been any person present at the

time who was actually prevented from using the crossing; ^^ but the obstruction

must have been of such a character as to obstruct travel and interfere with the

use of the highway,^ and if not of this character the mere fact that a train or

car is left standing so as to project shghtly within the limits of a crossing does not
constitute an obstruction/^

35. Alabamia.— Birmingham v. Alabama
Great Southern R. Co., 98 Ala. 134, 13 So.

141, holding that an ordinance prohibiting

the obstruction of a street for longer than
three minutes is reasonable and valid.

Delau>a/re.— McCoy v. Philadelphia, etc.,

R. Co., 5 Houst. 599, holding that an ordi-

nance prohibiting the obstruction of a street

for over ten minutes except in case of ac-

cident is valid.

Minnesota.— Duluth i;. Mallett, 43 Minn.
204, 45 N. W. 154, holding that an ordinance
prohibiting the stopping of a train or loco-

motive upon any street crossing either for

switching or any other purpose except to

prevent accident in case of immediate danger
is not prima facie unreasonable.

Missouri.— Burger v. Missouri Pac. R. Co.,

112 Mo. 238, 20 S. W. 439, 34 Am. St.

Rep. 379, holding that an ordinance prohibit-

ing the obstruction of a street crossing for

over ten minutes is reasonable and valid.

New Jersey.— Pennsylvania R. Co. v. New
Jersey City,' 47 N. J. L. 286 (holding that

an ordinance prohibiting the obstruction of

a street crossing for over three minutes is

not unreasonable as a whole and will not

be declared invalid, although it might be

unreasonable as to certain streets) ; Long
V. Jersey City, 37 N. J. L. 348 (holding

that an ordinance prohibiting the obstruc-

tion of a street crossing for over two minutes

is reasonable and valid).

See 41 Cent. Dig. tit. "Railroads," § 759.

An ordinance may be valid in part and in-

valid in part where there are distinct pro-

visions, some of which are reasonable and
some not (Birmingham v. Alabama Great

Southern R. Co., 98 Ala. 134, 13 So. 141);

and where an ordinance proliibiting the ob-

struction of street crossings for more than

a certain number of minutes at a time is

not unreasonable as a whole, it will not

be declared invalid because it may be un-

reasonable as to particular streets, the

remedy being to resist its enforcement in

such locality (Pennsylvania R. Co. v. Jersey

City, 47 N. J. L. 286).

36. Birmingham v. Alabama Great South-
ern R. Co., 98 Ala. 134, 13 So. 141, hold-

ing that an ordinance prohibiting a railroad

company from moving cars across a street

between the hours of six A. M. and eleven

p. M. for the purpose of being distributed

in the yards, without regard to whether
they are stopped upon the street or not, is

unreasonable and void.

37. Gilcrest v. Des Moines, 128 Iowa 49,

102 N. W. 831, holding that an ordinance
permitting trains to stand upon street cross-

ings, if not over thirty minutes, is invalid,

as unreasonably interfering with the rights

of the public to the use of the street and
authorizing the maintenance of a public
nuisance.

38. Ohio, etc., R. Co. v. People, 39 111. App.
473, holding that the term " highway " as

used in the statute applies to streets of a
city, although the city has, by ordinance
passed pursuant to its corporate authority,
undertaken to regulate and prevent the ob-

struction of its streets.

39. Com. V. Boston, etc., R. Co., 135 Mass.
550, holding that the Massachusetts statute
prohibiting the obstruction of " a highway,
town way or street" does not apply to a
private way in a city but only to public
ways.

40. Anderson v. Alabama, etc., R. Co., 81
Miss. 587, 33 So. 840.

41. Chicago, etc., R. Co. v. People, 82 111.

App. 679 [distinffuishing Illinois Cent. R.
Co. V. People, 49 111. App. 538, 540, 542].
43. Illinois Cent. R. Co. v. People, 59 111.

App. 256; Illinois Cent. R. Co. v. People, 49
111. App. 538, 540, 542.

But travel need not be absolutely pre-
vented, and it is sufficient to constitute an
obstruction where cars are left standing
upon each side of the crossing with an open-
ing between them so narrow that only a
gentle team could be driven through with
safety. Great Western R. Co. f. Decatur,
33 111. 381.

43. Illinois Cent. R. Co. v. People, 59 111.

App. 256; Hinchman v. Pere Marquette R.

[X, B, 5, b]
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6. Fences and Cattle-Guards. The legislature may, under the police power
of the state, require railroad companies to fence their tracks or construct cattle-

guards," or make the company liable without regard to negligence in the opera-

tion of trains in case of failure to do so;*^ and there are in many jurisdictions

statutes requiring railroad companies to construct fences or cattle-guards, or

both, either generally or at particular places, or imposing certain penalties or lia-

bilities in case of a failure to do so, the terms and applications of which have
been fuUy considered in other parts of this article in connection with the duty
to fence or construct cattle-guards where the road passes through private lands

or inclosures,^' and the liabilities growing out of a failure to construct or maintain
them wherever required in case of injury to crops, *^ to persons on or near the

track,*^ to animals,*^ and to trains and passengers thereon due to colUsions with
animals upon the track.^" There is no common-law duty on the part of railroad

companies to fence their tracks,^' and the duties and habihties in this regard
vary or cease with the alteration or repeal of the statutes.^^ A statute in regard

to fencing will not, however, be construed as repealing a former statute on the
same subject or affecting the duties and liabihties imposed thereby if the two
are not inconsistent and can stand together; ^^ but a statute requiring in general

terms that all railroad companies shall fence their tracks and construct cattle-

guards will be construed as repealing a former statute under which such duties

were dependent upon the action of the county commissioners in prescribing

rules for their construction."

Co., 136 Mich. 341, 99 N. W. 277, 63 L. R. A.

552; Crowley v. Chicago, etc., R. Co., 122

Wis. 287, 99 N. W. 101 G.

44. Illinois.— Ohio, etc., R. Co. r. McClel-

land, 25 111. 124.

Kansas.— Kansas Pac. R. Co. i . Mower,
10 Kan. 573.

Mississippi.— Kansas City, etc., R. Co. i

.

Spencer, 72 Miss. 491, 17 So. 168.

Vermont.— Thorpe v. Rutland, etc., R. Co.,

27 Vt. 140, 62 Am. Dec. 625.

Virginia.— Sanger c. Chesapeake, etc., R.

Co., 102 Va. 86, 45 S. E. 750.

Wisconsin.— Blair r. Milwaukee, etc., R.

Co., 20 Wis. 254.

See 41 Cent. Dig. tit. " Railroads," §§ 762.

763.

45. Indianapolis, etc., R. Co. v. Marshall,

27 Ind. 300; Kansas Pac. R. Co. v. Mower,

16 Kan. 573.

46. See supra, VI, E, 3.

47. See supra, VI, J, 1, g.

48. See infra, X, E, 2, a, (v), (b).

49. See infra, X, H, 4.

50. See infra, X, D, 2, b, (ii).

51. Chicago, etc., R. Co. v. Woodworth, 1

Indian Terr. 20, 35 S. W. 238; Williams v.

Michigan Cent. R. Co., 2 Mich. 259, 55 Am.
Dec. 59; New Orleans, etc., R. Co. r. Field,

46 Miss. 573.

52. Campbell v. New York, etc., R. Co., 50

Conn. 128, holding that where, after land

had been taken for a railroad, a statute re-

quiring railroad companies to fence their

lines was repealed and a new one passed

requiring them to fence only where the com-

missioners should order it, the company was

not bound in the absence of such order to

maintain a fence.

Effect of repeal upon order of commission-

ers.— Where under a statute requiring rail-

road companies to fence when ordered by

[X, B, 6]

the commissioners, the company was ordered
to fence, and after the order the statute
was repealed and subsequently reenacted, the
duty to fence terminated with the repeal
and the order of the commissioners was not
revived by tlie reenaetment of the statute.

Kane v. New York, etc., R. Co., 49 Conn.
139.

53. Jeffersonville, etc., R. Co. v. Dunlap,
112 Ind. 93, 13 N. E. 403.
Application of rule to particular statutes.—A statute not in terms requiring a fence

but malting railroad companies liable with-
out regard to negligence for injuries to ani-

mals where their roads might be but are not
fenced is not repealed by a subsequent stat-

ute requiring in express terms that railroads

shall be fenced at certain places (Jefferson-

ville, etc., R. Co. ('. Dunlap, 112 Ind. 93,

13 N. E. 409; Pennsylvania Co. v. McCarty,
112 Ind. 322, 13 N. E. 409; Chicago, etc.,

R. Co. V. Brown, 33 Ind. App. 603, 71 N. E.
908; Jeffersonville, etc., R. Co. v. Peters, 1 Ind.

App. 69, 27 N. E. 299 ) ; nor is a statute re-

quiring railroad companies to fence and mak-
ing tliem liable for all injuries occasioned

by a failure to do so repealed by a statute

requiring railroad companies to fence their

trades where they pass through inclosed

lands and imposing a penalty to be recovered

by the landowner for failure to do so (Curry
V. Chicago, etc., R. Co., 43 Wis. 665) ; nor

does a statute shifting the duty of keeping
the gates at a farm crossing closed from the

railroad company to the landowner affect

the liability of the railroad company for

injury to animals escaping to the railroad

track through gates at other places than farm
crossings (Louisville, etc., R. Co. v. Hughes,
2 Ind. App. 68, 28 N. E. 158).

54. Gowan v. St. Paul, etc., R. Co., 25
Minn. 328.
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7. Penalties For Violation of Regulations— a. Power to Impose. Where
the legislature has power to make a certain regulation affecting railroad com-
panies, it has also the power to affix a penalty for the violation of such regula-

tion,^^ provided a reasonable time is allowed for comphance with the regulation; ^^

and since corporations in operating railroads can act only through their agents,

the company may be made subject to a penalty for defaults on the part of its

servants.^' In the absence of any constitutional restriction, the legislature may
make whatever disposition of the penalty it may deem proper,^* and may give the
entire penalty to the person injured,'^" or may provide that a part shall go to the
informer,"" or to the prosecuting attorney."' The violation of many statutory
regulations by railroad companies has accordingly been made the subject of a
penalty, °^ such as a violation of speed regulations,"^ obstructing highways with
cars or locomotives,"* cutting through or interfering with a highway without

55. Alabama.— Mobile, etc., R. Co. v.

Steiner, 61 Ala. 559, penalty for charging
more than legal freight rates.

Minnesota.—• State v. Winona, etc., R. Co.,

19 Minn. 434, penalty for charging rates in

excess of those allowed by law.
Missouri.— State v. Missouri Pac. R. Co.,

149 Mo. 104. 50 S. W. 278, penalty for fail-

ure to give crossing signals.

Tennessee.— Parks v. Nashville, etc., R.
Co., 13 Lea 1, 49 Am. Rep. 655, penalty for

failure to announce stations.

United States.— State v. Kansas City, etc.,

R. Co., 32 Fed. 722, penalty for failure to

erect depots.

See 41 Cent. Dig. tit. "Railroads," § 764.

56. Houston, etc., R. Co. v. State, (Tex.

1908) 107 S. W. 525 [affirming (Civ. App.
1907 ) 103 S. W. 449] ; Missouri, etc., R. Co.

I'. State, 100 Tex. 420, 100 S. W. 766.

57. Hammond v. New York, etc., R. Co., 5

Ind. App. 526, 31 N. E. 817 (violation of

speed regulations) ; State v. Chicago, etc.,

R. Co., 122 Iowa 22, 96 N. W. 904, 101 Am.
St. Rep. 254 (failure to stop trains before

crossing other railroads) ; State v. Missouri

Pac. R. Co., 149 Mo. 104, 50 S. W. 278
(failure to give crossing signals) ; Parks v.

Nashville, etc., R. Co., 13 Lea (Tenn.) 1, 49

Am. Rep. 655 (failure to announce stations

at which trains stop).

58. State v. Indiana, etc., R. Co., 133 Ind.

69, 32 N. E. 817, 18 L. R. A. 502, holding

that the penalty is not a fine within the

application of the Indiana constitution pro-

viding that " the fines assessed in breaches

of the penal laws of the state" shall belong

to the common school fund.

59. Mobile, etc., R. Co. v. People, 24 111.

App. 250 (penalty for failure to give cross-

ing signals) ; Scott v. Missouri Pac. R. Co.,

38 Mo. App. 523 (penalty for failure to re-

move dry vegetation and undergrowth from

right of way to prevent fire).

60. State v. Wabash, etc, R. Co., 89 Mo.
562, 1 S. W. 130, holding that such a pro-

vision is not in violation of the Missouri

constitution providing that " the clear pro-

. ceeds " of all penalties shall belong to the

several counties as a public school fund.

61. State V. Indiana, etc., R. Co., 133 Ind.

69, 32 N. E. 817, 18 L. R. A. 502.

62. See the statutes of the different states

;

and the following cases:

Arkansas.— Kansas City, etc., R. Co. v.

Moon, 66 Ark. 409, 50 S. W. 996, failure to
pay unpaid wages on discharge of employee.

Missouri.— McFarland v. Mississippi River,
etc., R. Co., 175 Mo. 422, 75 S. W. 152,

failure to remove dry vegetation and under-
growth from right of way to prevent fire.

New yorfc.— People v. Clark, 14 N. Y.
Suppl. 642, 8 N. Y. Cr. 169, 179, heating
cars by means of a stove or furnace kept
inside of the car.

Pennsylvania.— Simon v. Baltimore, etc.,

R. Co., 173 Pa. St. 517, 34 Atl. 221, failure

to remove obstructions Lt private road or

crossing place after notice.

Texas.— Houston, etc., R. Co. v. State, 61

Tex. 342 (failure to make annual reports to

controller of public accounts) ; St. Louis
Southwestern R. Co. v. Terhune, (Civ. App.
1904) 81 S. W. 74 (permitting Johnson grass
to mature or go to seed on rights of way )

.

See 41 Cent. Dig. tit. "Railroads," § 764
et seq.

The Texas statute of 1905, requiring rail-

road companies under penalty to provide
water-closets at all passenger stations and
to keep them lighted and in a clean and
sanitary condition, was held to be unconsti-

tutional as to the provision requiring their

construction, since it did not prescribe the

time within which they were to be con-

structed or allow a reasonable time therefor

(Houston, etc., R, Co. v. State, (1908) 107

S. W. 525 [affirming (Civ. App. 1907) 103

S. W. 449] ; Missouri, etc., 3. Co. v. State,

100 Tex. 420, 100 S. W. 766), and also to

be invalid because it failed to designate with
sufficient certainty what the railroad com-
pany was required to do ( State v. Texas, etc.,

R. Co., (Civ. App. 1907) 103 S. W. 6.53),

but to be constitutional and valid as applied

to the lighting and maintenance of existing

water-closets (Houston, etc., R. Co. v. State,

supra )

.

63. Wabash R. Co. v. People, 78 111. App.

268; Buffalo v. New York, etc., R. Co., 23

N. Y. Suppl. 303 [affirmed in 6 Misc. 630,

27 N. Y. Suppl. 297] ; State v. Wisconsin

Cent. R. Co., 133 Wis. 478, 113 N. W. 952;

State r. Wisconsin Cent. R. Co., 128 Wis.

79, 107 N. W. 295.

64. Indianapolis, etc., R. Co. v. People, 32

111. App. 286; Com. v. Capp, 48 Pa. St.

53.

[X, B, 7, a]
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providing a proper substitute/^ a failure to give crossing signals/" to keep flag-

men at a crossing/' to stop before crossing another railroad/* to announce stations
at which trains stop/° to equip locomotives with bells or whistles '" or with smoke
consumers/' to provide blackboards at stations showing the time of arrival and
departure of trains/^ to construct fences/^ cattle-guards/* or farm crossings/^
or to provide separate accommodations for white and colored passengers; '" and
in one jurisdiction a penalty is provided by statute for injuries resulting in death
due to the negligence of an officer, agent, or employee of the railroad company."

b. Construetion, Operation, and Effect— (i) In GbisiBral. Statutes impos-
ing penalties upon railroad companies are strictly construed and will not be
extended by impHcation to cases not clearly within their application,'* or so as

65. Llewellyn v. Vaie of Glamorgan E. Co.,
[1897] 2 Q. B. 239, 06 L. J. Q. B. 670, 76
L. T. Rep. N. S. 778, 13 T. L. E. 491 [o/-
iirmed in [1898] 1 Q. B. 473, 67 L. J. Q. B.
305, 78 L. T. Rep. N. S. 70, 14 T. L. E. 205,
46 Wkly. Rep. 290].
Both public and private ways are within

the application of the English statute, the
penalty in the case of public ways to be paid
to the trustees, commissioners, or other per-
sons in charge thereof, and in the case of
private ways to the owner thereof. Llewellyn
V. Vale of Glamorgan E. Co., [1898] 1 Q. B.
473, 67 L. J. Q. B. 305, 78 L. T. Rep. N. S.

70, 14 T. L. R. 205, 46 Wkly. Rep. 290.
66. State v. Missouri Pac. R. Co., 149 Mo.

104, 50 S. W. 278 ; People v. New York Cent.
E. Co., 13 N. Y. 78 [affirming 25 Barb. 199].

67. Grand Trunk Western E. Co. v. State,
40 Ind. App. 695, 82 N. ji. 1017.

68. Indianapolis, etc., E. Co. v. People, 91
111. 452.

69. Parks v. Nashville, etc., E. Co., 13 Lea
(Tenn.) 1, 49 Am. Eep. 655.
70. Chicago, etc., E. Co. v. State, 84 Ark.

409, 106 S. W. 199.

71. Southeastern, etc., R. Co. v. London
County, 19 Cox C. C. 721, 65 J. P. 568, 84
L, T. Rep. N. S. 632.
The liability for the penalty depends upon

whether the engine was equipped as required
by the statute and not merely upon the fact
of its emitting smoke, which might be due
to the negligence of the person operating it,

although it was properly equipped. Man-
chester, etc., R. Co. i: Wood, 2 E. & E. 344,

6 Jur. N. S. 70, 29 L. J. M. C. 39, 1 L. T.

Rep. N. S. 31, 8 Wkly. Rep. 24, 105 E. C. L.

344.

72. State v. Indiana, etc., R. Co., 133 Ind.

69, 32 N. E. 817, 18 L. R. A. 502; State v.

Cleveland, etc., R. Co., 8 Ohio Cir. Ct. 604,

4 Ohio Cir. Dec. 372.

73. Cotton V. Wiscasset, etc., R. Co., 98

Me. 511, 57 Atl. 785.

74. St. Louis, etc., R. Co. v. Hale, 82 Ark.

175, 100 S. W. 1148; Choctaw, etc., E. Co.

V. Goset, 70 Ark. 427, 68 'S. W. 879; Fenn
V. Georgia Northern E. Co., 116 Ga. 942, 43

S. E. 378; Kansas City, etc., R. Co. v.

Spencer, 72 Miss. 491, 17 So. 168; Burnett
V. Southern R. Co., 32 S. C. 281, 40 S. E.

679.

Notice to railroad company.—Under a stat-

ute requiring railroad companies to con-

struct cattle-guards where the road passes
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through " any inclosed lands," and provid-
ing a penalty for failure to do so after ten
days' notice, the lands may be inclosed be-
fore or after the construction of the rail-

road, but they must be inclosed at the tinle

when the notice is given. St. Louis, etc., R.
Co. V. Hood, 67 Ark. 357, 55 S. W. 134.
Where the statute requires the notice to
" contain a description of the point where such
cattle-guard is desired," a notice to the com-
pany demanding a cattle-guard between two
named lots " where your line of road crosses
said line " is sufficient. Fenn v. Georgia
Northern R. Co., 116 Ga. 942, 43 S. E. 378.
If the statute does not designate upon whom
the notice shall be served, service upon a
station agent in the county where the action
is brought is sufficient. St. Louis, etc., E.
Co. V. Hale, 82 Ark. 175, 100 S. W. 1148.

75. Miller v. Chicago, etc., E. Co., 133 Wis.
183, 113 N. W. 384.

76. Sturkie v. Southern R. Co., 71 S. C.

208, 50 S. E. 782; Southern Kansas R. Co.

p. State, 44 Tex. Civ. App. 218, 99 S. W.
166.

77. Rine r. Chicago, etc., E. Co., 100 JIo.

228, 12 S. W. 640, holding that under Rev.
St. { 1879 ) prescribing a penalty of five thou-
sand dollars for the death of any person
from the negligence of " any officer, ag?r.t,

servant or employe, whilst running or man-
aging any locomotive, car or train of cars,"

the negligence need not be that of the su-

perior in charge.
78. State v. Cleveland, etc., R. Co., 157

Ind. 288, 61 N. E. 669; Miller r. Chicago,
etc., R. Co., 133 Wis. 183, 113 N. W. 384.

Application of rule to particular statutes.—
The Indiana statute imposing a penalty of

five dollars per day for unnecessarily ob-

structing a highway does not apply to the
failure of a railroad company to restore a
highway over which it has by legal authority
constructed its road to its former condition
as required by statute. Cummins c. Evans-
ville, etc., R. Co., 115 Ind. 417, 18 N. E. 6.

A railroad company cannot be subjected to

the penalty prescribed by the Mississippi

statute for neglecting to comply with an
order of the railroad commissioners in re-

gard to the construction of a depot, where
the order fails to " prescribe the number and
dimensions of the rooms therein for pas-

sengers" as required by the statute. State
!'. Alabama, etc., R. Co!, 67 Miss. 647, 7 So.

502. The Mississippi statute providing a
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to impose a cumulative penalty for successive violations/' or a liability upon/"
or a right of recovery by or for the use of/' persons not clearly within the appHca-
tion of the statute; and where the penal clause of a statute is less comprehensive
than the body of the statute the liabiUty for the penalty will be restricted to the

matters and persons specified in the penal clause.'^ But this rule of strict construc-

tion is not violated by the court taking a common sense view of the statute as a

whole and adopting the sense of the words which best harmonizes with the clear

intent and object of the legislature; *' and where a statute imposes a duty to which

penalty for failure to construct cattle-

guards where the road " passes through en-

closed lands " does not apply to the in-

closure formed by a public fence around a
stock law district. Kansas City, etc., R.
Co. V. Jones, 73 Miss. 397, 18 So. 684. The
Missouri statute imposing a penalty for

failing to stop all passenger trains at the
junction or intersection of other railroads

long enough to allow the transfer of pas-

sengers, baggage, mails, and express does not
require the stoppage of all trains where there

are no passengers, baggage, etc., to be trans-

ferred. State V. St. Louis, etc., R. Co., 105
Mo. App. 207, 79 S. W. 714. The New York
statute prescribing a penalty for charging
rates in excess of those prescribed by law
does not apply to a railroad where it is not
shown that the special acts authorizing its

formation were followed up by an actual

and due formation of a corporation under
and pursuant to the general railroad act.

Pahn V. New York, etc., R. Co., 58 N. Y.

Super. Ct. 502, 12 N. Y. Suppl. 554. Under
the Texas statute requiring railroad com-
panies to make certain openings or crossings

through their right-of-way fences, the pen-

alty prescribed applies only to a failure to

make such crossings upon demand of two or

more citizens at places outside of inclosures

and independent of public highways and not

to a failure to make an opening in a fence

dividing an inolosure. Missouri, etc., R. Co.

V. Chenault, 92 Tex. 501, 49 S. W. 1035.

The Texas statute imposing a penalty for

charging over a certain " rate " for freight
" per hundred pounds " is construed as es-

tablishing one hundred pounds as the unit

and not applying in the same proportion to

shipments under that weight. Murray v.

Gulf, etc., R. Co., 63 Tex. 407, 51 Am. Rep.

650. Under the Wisconsin statute impos-

ing a penalty for failure to construct farm
crossings for the landowner, where the road

passes through " inclosed lands," the lands

must be entirely surrounded by a substantial

fence or barrier of some kind reasonably

calculated to turn stock, and the lands of

such owner must be separately inclosed and

not merely under a common inclosure with

the lands of others. Miller v. Chicago, etc.,

R. Co., 133 Wis. 183, 113 N. W. 384.

The converse proposition is equally true

and the courts cannot read into the act any
language that will excuse offenders any more
than they can language which will increase

their liability. U. S. );. Southern R. Co.,

135 Fed. 122.

Statutes imposing penalties upon third per-

sons for wilfully taking down, opening, or re-

moving a railroad fence, cattle-guard, or
crossing, or any part thereof, are also strictly

construed. Oeflein v. Zautcke, 92 Wis. 176,
66 N. W. 108, holding that the statute does
not apply to the breaking down of a gate
by defendant's runaway team.

Statute of limitations.— Under the South
Carolina act providing that the penalty for
failing to provide separate coaches for white
and colored passengers shall " after paying
all proper fees and costs " go into the general

fund of the state treasury, the fee referred

to relates to the attorney's fee of the per-

son instituting the suit, and to that extent
the penalty does not go entirely to the state,

and under the rule of strict construction the
action must be held to be barred within
one year instead of two years as in the case

of a " forfeiture or penalty to the State."

Sturkie v. Southern R. Co., 71 S. C. 208, 50
S. E. 782.

79. State v. Cleveland, etc., R. Co., 8 Ohio
Cir. Ct. 604, 4 Ohio Cir. Dec. 372; Parks
V. Nashville, etc., R. Co., 13 Lea (Tenn.) 1,

49 Am. Rep. 655.

80. Bonner v. Franklin Co-operative As-
soc, 4 Tex. Civ. App. 166, 23 S. W. 317;
U. S. V. Harris, 78 Fed. 290.

81. Kansas City, etc., R. Co. v. Jones, 73
Miss. 397, 18 So. 684.

82. State v. Cleveland, etc., R. Co., 157
Ind. 288, 61 N. E. 669, holding that under
a statute requiring a railroad company to
maintain blackboards of certain dimensions
at stations and to report thereon the late-

ness of trains, and providing a penalty for

each violation of the statute " in failing to

report, or in making a false report," the
penalty applies only to the reporting of

trains and not to the requirement as to the
dimensions of the blackboard.

83. State v. Indiana, etc., R. Co., 133 Ind.

69, 32 N. E. 817, 18 L. R. A. 502; People V.

Clark, 14 N. Y. Suppl. 642, 8 N. Y. Cr. 169,

179.

Application to particular statutes.—A stat-

ute requiring a crossing signal to be given
" when the railroad shall cross " any traveled

public road, and providing a penalty for

every neglect to do so, will not be confined

to crossings where the roads are upon the

same level, but applies to a case where a
railroad crosses a public highway upon a
bridge constructed over the highway. Peo-
ple V. New York Cent. R. Co., 13 N. Y. 78

[affirming 25 Barb. 199]. Under a statvite

imposing a penalty upon the " owner " of

a railroad for failure to give crossing signals

the company in possession of and operating

a railroad will be construed to be the owner

[X, B, 7, b, (I)]
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a penalty is attached the penalty cannot be avoided by failing to do some other
act necessary to the performance of the duty commanded.** A statute making
the servant violating certain regulations liable to a penalty within certain limits
and the company also hable for "the Hke sum" subjects the company to a hke
degree of habiUty and does not contemplate either a sum certain ascertained by
a judgment against the offending servant/'^ or the sum prescribed by the statute
as a penalty for a single violation.'^ A statute prescribing a penalty for failing
to remove obstructions from a private road or crossing place after notice of " at
least" a certain length does not fix the limit of time for removal, but merely
prescribes the minimum notice under which the company might be held hable,
leaving the maximum to be determined by the circumstances of the particular
case." In an action by the state to recover a penalty for the violation of a regu-
lation by a railroad company it is no defense that no actual damage has resulted
from such violation,** or that the company exercised reasonable care and dihgence
in the matter complained of,*° or that the act constituting such violation was done
by the servants of the company contrary to the rules of the company,"" or without
its knowledge and in violation of express instructions; ^^ but it is a good defense
as to the liabihty of both the servant and the company that the servant was
exercising due care and making all efforts to avoid the violation but was unable
to do so.°^

(ii) Successive Violations. Since penal statutes are strictly construed
it is held that in the case of successive violations of the statute only one penalty
can be recovered for the violations prior to the institution of the suit unless the
language of the statute clearly expresses a contrary intent; ^^ but where the statute

thereof within the application of the stat-
ute. State V. Missouri Pac. R. Co., 149 Mo.
104, 50 S. W. 278. A railroad company op-
erating a line of railroad is the corporation
" owning " the railroad within the applica-
tion of the Arkansas statutes imposing a
penalty on a corporation owning a railroad
for failing to equip its locomotives with bells

or whistles. Chicago, etc., R. Co. v. State,
84 Ark. 409, 106 S. W. 199. A statute im-
posing a penalty upon any railroad com-
pany " operating a line of railway " within
the state for failure to provide certain con-

veniences at stations applies to a company
operating a road as lessee. State v. South-
ern Kansas R. Co., (Tex. Civ. App. 1906)

99 S. W. 167.

84. State v. Indiana, etc., R. Co., 133 Ind.

69, 32 N. E. 817, 18 L. R. A. 502, holding

that under a statute requiring railroad com-
panies to maintain blackboards at stations

and to report thereon the lateness of trains,

and providing a penalty for failing to report

such information on the board, the penalty

cannot be avoided by failing to provide the

necessary blackboards.

85. Toledo, etc., R. Co. v. People, 81 111.

141, penalty for obstructing highways.
86. Indianapolis, etc., R. Co. i'. People, 32

111. App. 286, penalty for obstructing high-

ways.
87. Simon v. Baltimore, etc., R. Co., 173

Pa. St. 517, 34 Atl. 221.

88. Houston, etc., R. Co. v. State, 61 Tex.

342, failure to make annual reports to con-

troller of public accounts.

89. U. S. V. Southern R. Co., 135 Fed. 122,

holding that under the federal statute pre-

scribing a penalty for any common carrier
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to use or permit to be used on its road any
car used in moving interstate traffic, which
is not equipped with couplers which work
automatically and which can be uncoupled
without going between cars, it is no defense
that the company used reasonable care and
diligence as to the discovery and repairing
of such defects.

90. Indianapolis, etc., R. Co. v. People, 91
111. 452, failure to stop train before crossing
other railroad.

91. Hammond v. New York, etc., R. Co., 5
Ind. App. 526, 31 N. E. 817 (violation of
speed regulations) ; Buffalo o. New York,
etc., R. Co., 23 N. Y. Suppl. 303, 309 [af-
firmed in 6 Misc. 630, 27 N. Y. Sui^pl. 297]
(violation of speed regulations).
92. State v. Chicago, etc., R. Co., 122 Iowa

22, 96 N. W. 904, 101 Am. St. Rep. 254,
holding that where, without any negligence,
the engineer was unable to stop a train be-

fore crossing the track of another railroad
as required by statute, owing to a defect in
the brakes, neither the engineer nor the
company is liable for the penalty.

93. ifisher v. New York Cent., etc., R. Co.,

46 N. Y. 644 (holding that but one penalty
can be recovered for charging rates in ex-

cess of those prescribed by law under a
statute permitting the person paying such
excessive rates to sue for the penalty and
the excess paid) ; State v. Cleveland, etc., R.
Co., 8 Ohio Cir. Ct. 604, 4 Ohio Cir. Dec. 372
(holding that only a single penalty can be
recovered for violations of the statute re-

quiring the erection of blackboards at sta-

tions and registering thereon the lateness
of trains) ; Parks v. Nashville, etc., R. Co.,

13 Lea (Tenn.) 1, 49 Am. Rep. 655 (hold-
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clearly so provides an accumulation of penalties may be recovered for each and
every violation; °* and where the statute provides that certain servants of the
company shall be liable for a certain penalty "for each offense" and the corpora-
tion "for the Uke sum," the company is also liable for a penalty for each offense

and not for the sum prescribed for a single violation."^ Under the statutes which
are construed as allowing the recovery of but a single penalty, other suits may of

course be instituted in case of subsequent violations of the statute."" Where
a statute requiring certain accommodations and faciUties at stations prescribes

a penalty of a certain amount for each week the company fails to comply there-

with, to be sued for by the county attorney, the company is Uable for a cumulative
penalty for each week but not for a separate penalty for each station within a
county. °'

e. Right of Recovery and Persons Entitled. If the statute provides that the
penalty shall be sued for in the name of the state, without any other or further

provision as to any person being entitled thereto, the right to sue is vested solely

in the state and the action cannot be brought by a private person in the name
of the state; "' but under some of the statutes the penalty imposed is recoverable

ing that only a single penalty can be re-

covered for failures to announce stations at
which trains stop as required by statute).
Under the Mississippi statute providing

a penalty " for any failure " to construct
and maintain " proper cattle-guards," where
its road passes through inclosed lands and
suitable crossings for plantation roads, only
one penalty can be recovered as to all the
cattle-guards and crossings which the com-
pany fails to construct which are within
one inclosure. Kansas City, etc., R. Co. i'.

Spencer, 72 Miss. 491, 17 So. 168.

A book-account of penalties cannot be run
up against a railroad company for successive
delinquencies unless the statute clearly pro-

vides that there shall be a penalty for each
and every offense. Parks v. Nashville, etc.,

R. Co., 13 Lea (Tenn.) 1, 49 Am. Rep. 655.

94. Illinois.— Chicago, etc., R. Co. v. Peo-
ple, 82 111. App. 679 (holding that under the

statute prescribing a penalty " for each of-

fense " in obstructing a highway by cars or

locomotives, where a train is left standing
so that the same train at the same time ex-

tends across and obstructs several highways,
the obstruction of each highway is a sepa-

rate offense) ; Indianapolis, etc., R. Co. v.

People, 32 111. App. 286 (holding that under
a statute prescribing a certain penalty " for

each offense " for obstructing a highway, the

recovery is not limited to a single penalty

but may be recovered for each and every

offense).

Indiana.— Southern R. Co. v. State, 165

Ind. 613, 75 N. E. 272; State v. Indiana, etc.,

R. Co., 133 Ind. 69, 32 N. E. 817, 18 L. R. A.

502; Southern R. Co. v. State, (App. 1904)

72 N. E. 174, holding that under a statute

requiring the construction of blackboards

at stations and registering thereon whether
trains are late or on time, and providing

a certain penalty " for each violation of the

provision of this act," the company is liable

for one penalty for each train during each
trip at each station where there is a failure

to comply with the provisions of the act.

New York.— People v. New York Cent. R.

Co., 13 N. Y. 78 [affirming 25 Barb. 199],

holding that under a statute requiring cross-
ing signals and providing a certain penalty
" for every neglect of this provision " the
company incurs the penalty as often as it

crosses any public road without giving the
required signal.

Pennsylvania.— Lancaster v. Pennsylvania
R. Co., 12 Lane. Bar 99, holding that under
an ordinance prohibiting the running of

trains at over a certain rate of speed, the
penalty is incurred every time a train is

run at a speed in violation of the ordinance.
Wisconsin.— State v. Wisconsin Cent. R.

Co., 133 Wis. 478, 113 N. W. 952, holding
that cumulative penalties may be recovered
for successive violations of a speed regula-
tion, under a statute providing a certain
penalty " for each and every such violation."

United States.— Missouri v. Kansas City,

etc., R. Co., 32 Fed. 722, holding that under
a statute providing that " for each day

"

a railroad company refuses or neglects to

comply with a statutory provision as to the

construction and maintenance of depots, it

shall forfeit and pay a certain penalty, a
cumulative penalty may be recovered for

each day prior to the institution of the suit.

See 41 Cent. Dig. tit. "Railroads," § 769.

95. Indianapolis, etc., R. Co. v. People, 32
111. App. 286.

96. See Kansas City, etc., R. Co. v. Spencer,

72 Miss. 491, 17 So. 168; Fisher v. New York
Cent., etc., R. Co., 46 N. Y. 644.

Under the Arkansas statute prescribing a

penalty for failure to construct cattle-guards

after ten days' notice, a landowner who has

given one notice and recovered the penalty

prescribed may afterward give successive no-

tices and recover the penalty after each suc-

cessive failure to comply therewith. Chicago,

etc., R. Co. V. Fitzhugh, 83 Ark. 481, 104

S. W. 175.

97. Missouri, etc., R. Co. v. State, (Tex.

Civ. App. 1906) 97 S. W. 724.

98. State v. Marietta, etc., R. Co., 108

N. C. 24, 12 S. E. 1041, construing the pro-

visions of the North Carolina statute im-

posing a penalty for failing to make cer-

tain reports to the governor of the state.
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by or for the benefit of the person aggrieved,"" or person interested/ or in case
of charges in excess of the rates prescribed by law by the pei-son paying such rates/
or in the case of interfering with a road or way without providing a proper substi-

tute, by the trustees, commissioners, or other persons having the management
thereof, if a public way,^ or by the person owning the road if a private way.* The
fact that any wrongful act on the part of a railroad company is made the subject

of a penalty does not prevent a person injured thereby from maintaining an action

in tort for the damages sustained;^ and where the statute imposes a penalty for

the benefit of the "person aggrieved" any person sustaining an injury directly

due to the act prohibited may recover the penalty regardless of his right to recover

damages." Under some of the statutes, however, it is held that the right to recover

the penalty prescribed is an exclusive remedy, and that the amount of the penalty

is intended as full compensation for the injury received, so that no action for

damages can be maintained,^ or that a statute imposing a penalty for the use of

the "person aggrieved" provides an election of remedies,* and that a judgment
in an action for damages is a bar to an action for the penalty based upon the same
act of the railroad company whether the judgment be in favor of plaintiff," or

against him; ^^ but under other statutes it is held that plaintiff may recover both

99. Chicago, etc., K. Co. v. People, 120 111.

667, 12 N. E. 207 [affirming 24 111. App.
562], holding that a person damaged by rea-

son of his team being frightened by a train
running at a speed in violation of a speed
ordinance is a " person aggrieved " and en-

titled to recover the penalty prescribed.

The Missouri statute requiring railroad
companies to remove dry vegetation and un-
dergrovi'th from their rights of vs'ay in order
to prevent fires does not in terms give the

penalty to the person suffering the damage
by reason of its failure to do so, but the

provision that the company " shall incur a
penalty not to. exceed five hundred dollars,

and be liable for all damages done by said

neglect of duty " is held clearly to imply
that the penalty is for the benefit of persons

so damaged. McFarland v. Mississippi River,

etc., E. Co., 175 Mo. 422, 75 S. W. 152.

1. Kansas City, etc., R. Co. i\ Jones, 73

Miss. 397, 18 So. 684, holding that the Mis-
sissippi statute providing a penalty for fail-

ure to maintain cattle-guards " where its

track passes through inclosed land ... to

be recovered by the person interested," con-

fers no right of action upon persons who
are not owners of lands entered by the rail-

road.

A tenant or lessee is a person interested

and may sue for the penalty prescribed for

failure to maintain cattle-guards, provided

the road passes through the lands leased

by him, although they are not separately

inclosed (Yazoo, etc., R. Co. v. Young, (Miss.

1900) 28 So. 826) ; but not where the road
only enters the lands leased by a different

tenant of the same landlord, although under
the same general inclosure (Southern R. Co.

V. Murrell, 78 Miss. 446, 28 So. 824).

2. Fisher v. New York Cent., etc., R. Co.,

46 N. Y. 644, holding further that the penalty

can be recovered by a person who has paid

the excessive fare while riding for the pur-

pose of obtaining the penalty.

3. Reg. V. Wilson, 18 Q. B. 348, 16 Jur.

973, 21 L. J. Q. B. 281, 83 E. C. L. 348,
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holding that the " person having the man-
agement" thereof must be a person clothed
with some public duty and that a landowner
who dedicated a road to the public and sub-
sequently voluntarily repaired it is not
within the application of the statute.

4. Llewellyn v. Vale of Glamorgan R. Co.,

[1898] 1 Q. B. 473, 67 L. J. Q. B. 305, 78
L. T. Rep. N. S. 70, 14 T. L. R. 205, 46
^Vkly. Rep. 290 (holding that the term
" owner thereof " includes the owner of any
portion of the road interfered with, and that
the first such owner suing may recover the
whole penalty for his own benefit) ; Collin-

son V. Newcastle, etc., R. Co., 1 C. & K. 546,
47 E. C. L. 546 (holding that a tenant of
a farm over which the road interfered with
passes cannot sue for the penalty )

.

5. Pennsylvania R. Co. v. Kelly, 31 Pa.
St. 372.

6. Chicago, etc., R. Co. v. People, 120 111.

667, 12 N. E. 207 [affVrming 24 111. App.
562].

Contributory negligence on the part of the
person aggrieved is no defense to an action

in the name of the state to recover the pen-
alty prescribed for failing to give crossing
signals. Mobile, etc., R. Co. v. People, 24
111. App. 250.

7. St. Louis, etc., R. Co. v. Busick, 74 Ark.
589, 86 S. W. 674; Choctaw, etc., R. Co. v.

Vosburg, 71 Ark. 232, 72 S. W. 574, each
decided under the Arkansas statute prescrib-

ing a penalty to be recovered by the land-

owner for failure of the railroad company to

construct cattle-guards.

8. Illinois Cent. R. Co. v. People, 81 111.

App. 176; Wabash R. Co. v. People, 78 111.

App. 268, penalty for violation of speed
regulations, the company being also liable

by statute for damages done by trains in

violating such regulations.

9. Illinois Cent. R. Co. v. People, 81 111.

App. 176; Wabash R. Co. v. People, 78 111.

App. 268.

10. Terre Haute, etc., R. Co. v. People, 41
111. App. 513, holding that where plaintiff
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the penalty and the damages sustained," and that they may be recovered in the

same action."

d. Effect of Operation by Receiver. A railroad company is not liable for a
statutory penalty incurred while the road is being operated by a receiver/^ nor is

the receiver liable for such penalty unless he is clearly within the terms of the

statute."

e. Actions For Penalties — (i) Nature and Form of Action. The
recovery of a penalty against a railroad company must ordinarily be by a civil action

instead of by indictment/^ and by an action of debt instead of an action on the

case; " but under some of the statutes it may be by indictment/^ or information."

Ordinarily the action should be brought in the name of the state/" but under some
of the statutes it may be brought in the name of the person entitled to the penalty.^"

An action for the recovery of double damages for injury to stock occasioned by
the failure of a railroad company to fence its tracks is not a penal action which
must be brought in the name of the state but is properly brought in the name
of the owner of the animal injured.^'

(ii) Pleading. The pleadings in actions against railroad companies for

penalties are strictly construed, and the complaint must allege every fact necessary

to bring the case strictly within the statute creating the liability, ^^ must be suffi-

electa to sue for damages caused by a train
operated at a speed in violation of a speed
ordinance, a judgment against him deter-

mines that he is not a " person aggrieved."
11. Kansas City, etc., R. Co. v. Spencer,

72 Miss. 491, 17 So. 168, holding that under
the Mississippi statute providing a penalty
for failing to maintain cattle-guards " to be
recovered by the person interested," the pen-
alty is not in lieu of damages and that
plaintiff may recover both.
Under the Missouri statute requiring rail-

road companies to remove dry vegetation and
undergrowth from their rights of way in

order to prevent fires and providing that for

failure to do so the company " shall incur
a penalty not to exceed five hundred dollars,

and be liable for all damages done by said
neglect of duty," it is held that the person
sustaining damage by fire so caused may re-

cover both the penalty and the damages.
McFarland v. Mississippi River, etc., R. Co.,

175 Mo. 422, 75 S. W. 152; Scott v. Missouri
Pac. R. Co., 38 Mo. App. 523.

Under the New York statute providing a
penalty for charging rates in excess of those

prescribed by law, a person paying such rates

may recover both the penalty and the excess

paid. Fisher v. New York Cent., etc., R.
Co., 46 N. Y. 644.

12. Kansas City, etc., R. Co. v. Spencer,

72 Miss. 491, 17 So. 168.

13. Arkansas Cent. R. Co. v. State, 72
Ark. 250, 79 S. W. 773 (penalty for failure

to give crossing signals) ; Texas, etc., R. Co.

r. Barnhart, 5 Tex. Civ. App. 601, 23 S. W.
801, 24 S. W. 331 (penalty for not properly
caring for live stock in transit) ; Missouri,
etc., R. Co. ?'. Stoner, 5 Tex. Civ. App. 50,

23 S. W. 1020 (penalty for detention of

freight after tender of amount due as shown
by bill of lading).

14. Campbell v. Wiess, (Tex. Civ. App.
1894) 25 S. W. 1076 (penalty for excessive
charges) ; Bonner i'. Franklin Co-operative
Assoc, 4 Tex. Civ. App. 166, 23 S. W. 317

(penalty for unjust discrimination in freight
rates) ; U. S. v. Harris, 78 Fed. 290 (penalty
for non-compliance with statute relative to

transportation of live stock )

.

15. Choctaw, etc., R. Co. v. State, 75 Ark.
369, 87 S. W. 631; Kansas City, etc., R. Co.
V. State, 63 Ark. 134, 37 S. W. 1047.

16. Russell V. Louisville, etc., R. Co., 93
Va. 322, 25 S. E. 99.

17. State V. Grand Trunk R. Co., 59 Me.
189; State v. Wabash, etc., R. Co., 89 Mo.
562, 1 S. W. 130.

18. State ;;. Wabash, etc., R. Co., 89 Mo.
562, 1 S. W. 130.

19. See the statutes of the several states;
and, generally. Penalties, 30 Cyc. 1347.

20. Kansas City, etc., R. Co. v. Spencer,
72 Miss. 491, 17 So. 168 (penalty for failure

to construct cattle-guards) ; Scott v. Mis-
souri Pac. R. Co., 38 Mo. App. 523 (penalty
for failure to remove dry vegetation from
right of way to prevent fires) ; Fisher v.

New York Cent., etc., R. Co., 46 N. Y. 644
(penalty for charging rates in excess of those
allowed bv law) ; Russell v. Louisville, etc.,

R. Co., 93 Va. 322, 25 S. E. 99 (penalty for
failure to construct cattle-guards )

.

21. Seaton v. Chicago, etc., R. Co., 55 Mo.
416; Fickle v. St. Louis, etc., R. Co., 54 Mo.
219; Hudson v. St. Louis, etc., R. Co., 53
Mo. 525.

23. St. Louis, etc., R. Co. v. State, 58 Ark.
39, 22 S. W. 918 (holding that where the
statute requires a signal to be given by ring-

ing a bell " or " blowing a whistle, either

being sufficient, a complaint alleging in the

conjunctive a failure to do the one " and

"

the other does not state a cause of action)
;

State V. Wabash, etc., R. Co., 83 ivio. 144
(holding tliat in an action for the penally
for failure to construct a depot where a rail-

road engaged in the transportation of pas-
sengers intersects another railroad, the com-
plaint must allege that each railroad was
engaged in the transportation of passengers,
the requirement being for the benefit of per-
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ciently definite and certain to apprise defendant of the exact charge against
him and the court of the issue to be tried/' and must show the statute under which
the penalty is claimed and aver that the act complained of was contrary to the
form of the statute.^* Statutes relating in terms to owners of railroads are con-
strued as applying to the companies operating them, and an allegation that defend-
ant was operating the railroad in question at the time of the violation complained
of is a sufficient allegation of ownership.^^ In an action for a penalty for faiUng
to give crossing signals the complaint to be sufficiently certain must designate
the particular highway crossings where the signal was not given,^^ and should
state the time of day when the train crossed the highway, its direction and the kind
of train, whether freight or passenger.^' A pleading, although in the foim of an
indictment, will be sustained as a complaint if it contains the necessary allegations.^'

sons transferring fi-om one road to the
other) ; New Jersey Cent. R. Co. r. Elizabetii,

64 N. J. L. 534, 45 Atl. 978 (holding that
under an ordinance prohibiting the obstruc-
tion of a street by a train longer than neces-
sary for the discharge of passengers, etc., and
providing that when the obstruction is for
over five minutes the train shall be broken at
the request of any person desiring to use the
crossing, a complaint in an action for the
penalty prescribed is insufficient unless it

alleges either that the obstruction continued
longer than necessary for the purposes men-
tioned or that any person wishing to use the
crossing demanded the train should be
broken) ; Schloss i'. Atchison, etc., E. Co., 85
Tex. 601, 22 S. W. 1014 (holding that under
a statute prescribing a penalty for failure

to deliver freight upon tender of the amount
due ".as shown by the bill of lading," the
complaint must allege that in the particular
case the amount due was shown by the bill

of lading) ; Murray v. Gulf, etc., R. Co., 63
Tex. 407, 51 Am. Rep. 650 (holding that
under a statute imposing a penalty for
charging over a certain freight rate " per
hundred pounds " and which is construed as

not applying to shipments of less than that
weight, a coinplaint is defective which al-

leges an over-charge on two packages each
under a hundred pounds but together over
that weight, where it fails to allege that
they were sent by one and the same ship-

ment and the same bill of lading).
Amendment of statutes.— Where a statute

requiring trains to stop not less than two
hundred feet from the crossing of another
railroad is so amended that no distance is

prescribed other than that it shall not be over
eight hundred feet from the crossing, an ac-

tion cannot be maintained where the com-
plaint is based upon the statute as it stood

prior to the amendment and the offense com-
plained of occurred after the amenament
went into effect. Mobile, etc., R. Co. v.

People, 29 111. App. 428.

In an action by a city to recover a penalty
prescribed by an ordinance thereof for ob-

structing its streets, which ordinance the

city was expressly authorized to make by a

public act of the legislature, the complaint

need not aver the power of the city to enact

the ordinance, but it is sufficient if it sets

forth the ordinance by reciting its title and

giving the substance of its provisions pre-
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scribing the penalty. Janesville v. Milwau-
kee, etc., R. Co., 7 Wis. 484.

Failure to maintain farm crossings.— Un-
der a statute imposing a penalty for failure
" to make and maintain convenient and suit-

able crossings over its track for necessary
plantation roads," a declaration sufficiently

shows a failure to " maintain " such a cross-

ing which alleges that defendant had con-

structed a crossing but for six consecutive
days left a train standing thereon wholly de-

priving plaintiff of its use, and that for the
six days it " wholly neglected and refused
to maintain said crossing." Illinois Cent. R.
Co. r. Denham, 82 Miss. 77, 33 So. 839.

Alternative allegations.— In an action for

a. penalty for failure to keep a flagman at a
crossing, a complaint alleging that the tracks
" are used exclusively or regularly " for

switching trains is not bad where either al-

ternative furnishes a basis of liability.

Grand Trunk Western R. Co. v. State, 40
Ind. App. 695, 82 N. E. 1017.

23. Ohio, etc., R. Co. t. People, 149 111.

663, 36 N. E. 989 [reversing 49 111. App.
225, 45 111. App. 583].

24. Crawford v. Xew Jersey R., etc., Co.,

28 N. J. L. 479, holding that in an action for

a penalty for failing to give crossing signals,

an averment in the introductory part of cer-

tain counts in the declaration that defend-

ant not regarding the statutes nor fearing

the penalties therein contained did the acts

complained of is not sufficient.

25. Indianapolis, etc., R. Co. v. People,

32 111. App. 286 (penalty for obstructing

highway) ; State i\ St. Joseph, etc., R. Co.,

46 Mo. App. 466 (penalty for failure to give

crossing signals)

.

26. Chicago, etc., E. Co. v. Howard, 33
111. 414, holding that it is not sufficient to

designate the place merely as the crossing of

a public highway in a certain county.
27. Ohio, etc., R. Co. i. People, 149 111.

663, 36 N. E. 989 [reversing 49 111. App. 225,
45 111. App. 583].
A mere notice to defendant without any

amendment of the pleadings, stating the time,

direction, and character of the train, is not
sufficient since it is no part of the record

and no protection to the company against a
subsequent action for the same penalty.

Choctaw, etc., R. Co. r. State, 75 Ark. 369.

87 S. W. 631.

28. St. Louis, etc., E. Co. v. State, 68
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(ill) Evidence and Burden of Proof. In actions for penalties the

general rules of evidence in civil cases apply .^' The burden of proof is upon plain-

tiff/" and the evidence must establish every fact necessary to bring the case

strictly within the statute.^' The proof must conform to the allegations of the

complaint, any material variance being fatal to a recovery; ^^ but the proof need

not be beyond a reasonable doubt, a preponderance of evidence being sufficient.^''

8. Offenses in or Affecting Operation of Railroads— a. By RaUroad Com-
pany or Employees— (i) In General. In many jurisdictions railroad com-
panies are by statute made liable to indictment and fine for various acts or omis-

sions incident to the operation of- their roads,^'' such as wrongful death due to

negligence,^'' failure to provide certain accommodations and faciUties at stations,^'

failure to maintain fences,^' failure to erect sign-boards at crossings,^* failure to

stop trains before crossing other railroads,^" operating under a contract or lease

without having the same recorded,^" running freight trains except in certain

Ark. 561, 60 S. W. C54; St. Louis, etc., E.
Co. V. State, 55 Ark. 200, 17 S. W. 806.

29. State v. Chicago, etc., E. Co., 122 Iowa
22, 96 N. W. 904, 101 Am. St. Eep. 254.
See also, generally. Evidence, 16 Gye. 821

;

Penalties, 30 Cyc. 1357.
30. State v. Chicago, etc., R. Co., 122 Iowa

22, 96 N. W. 904, 101 Am. St. Eep. 254.
31. State V. St. Louis, etc., R. Co., 105 Mo.

App. 207, 79 S. W. 714; Palm v. New York,
etc., R. Co., 58 N. Y. Super. Ct. 502, 12
K. Y. Suppl. 554.

In an action for a penalty for failure to
give crossing signals the evidence must show
that a public highway existed at the place
alleged (Chicago, etc., E. Co. v. Adler, 56
111. 344), but this may be sufficiently shown
by the testimony of witnesses to the effect

that there was a public traveled road at the
place in question without producing records
of the county court to show the legal estab-
lishment of the road (State t>. St. Joseph,
etc., E. Co., 46 Mo. App. 466).
No special damage need be shown in order

to authorize a recovery under a statute im-
posing a penalty for failure to construct
cattle-guards on request of a landowner
where the road passes through inclosed lands
to be recovered by the " person aggrieved."
Kansas City, etc., E. Co. v. Pirtle, 68 Ark.
548, 60 S.'W. 657, holding that the land-

owner is " aggrieved " by the mere failure of

the company to construct the cattle-guard
and is entitled to at least the minimum pen-
alty prescribed by the statute in case it

fails to do so.

32. St. Louis, etc., R. Co. v. State, 69 Ark.
363, 63 S. W. 804, holding that in an action

for a penalty for obstructing a highway there

can be no recovery where the evidence ^hows
the obstruction to have been at the crossing

of a different highway from that alleged in

the complaint.
33. State v. Chicago, etc., E. Co., 122 Iowa

22, 96 N. W. 904, 101 Am. St. Rep. 254;
Houston, etc., R. Co. v. State, (Tex. Civ. App.
1907) 103 S. W. 449; U. S. r. Georgia Cent.

E. Co., 157 Fed. 893.

34. See the statutes of the several states;

and cases cited infra, notes 36-61.
There is no constitutional objection to

statutes making railroad companies crimi-

nally liable for the misconduct of their officers

and agents in the discharge of their duties

(Boston, etc., R. Co. v. State, 32 N. H. 215) ;

or for failure to comply with a valid statu-

tory regulation (State v. St. Louis, etc., E.

Co., S3 Ark. 249, 103 S. W. 623; Southern
E. Co. V. State, 125 Ga. 287, 54 S. E. 160,

114 Am. St. Eep. 203) ; but an act making
the killing or injury of liv.e stock by a rail-

road company a misdemeanor for which cer-

tain officers and agents may be indicted in

case of refusal to pay or arbitrate the claim
for the injury, which applies only to certain
localities within the state and deprives de-

fendant of the presumption of innocence by
making proof of the injury prima facie evi-

dence of negligence, is unconstitutional (State
V. Divine, 98 N. C. 778, 4 S. E. 477).
35. See infra, X, B, 8, a, (ii).

36. State v. St. Louis, etc., R. Co., 83 Ark.
254, 103 S. W. 625 (failure to keep waiting-
rooms heated and supplied with drinking
water) ; State r. St. Louis, etc., R. Co., 83
Ark. 249, 103 S. W. 623 (failure to maintain
water-closets at passenger depots) ; State v.

Cleveland, etc., R. Co., 137 Ind. 75, 36 N. E.
713 (failure to keep waiting-rooms open for
a period of not less than one hour preceding
the arrival of all passenger trains allowed by
schedule to stop at the station

) ; Louisville,
etc., E. Co. V. Com., 103 Ky. 605, 45 S. W.
880, 46 S. W. 697, 20 Ky. L. Rep. 366 (fail-

ure to maintain suitable and convenient
water-closets at stations in towns and cities)

;

Illinois Cent. E. Co. i-. Com., 52 S. W. 818,
21 Ky. L. Eep. 569 (failure to provide a
suitable and convenient waiting-room and to
keep same in decent order and repair).
The absence of waterworks in a town or

city does not excuse or affect the liability of
a railroad company for failing to maintain
water-closets at stations as required by stat-
ute. Louisville, etc., R. Co. v. Com., 33 S. W
939, 17 Ky. L. Eep. 1136.

37. People v. New York Cent. E. Co., 5
Park. Cr. (N. Y.) 195.

38. Texas, etc., E. Co. v. State, 41 Ark.
488.

39. Com. V. Chesapeake, etc., R. Co., 29
S. W. 136, 16 Ky. L. Rep. 481.

40. Com. V. Chesapeake, etc., R. Co., 72
S. W. 359, 24 Ky. L. Rep. 1880.

[X, B, 8, a, (l)]
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cases on Sunday/' heating cars by means of a stove or furnace inside of the car,^

failure to supply passenger cars with pure drinking water/^ or wrongfully obstruct-

ing streets and highways." Independently of statute railroad companies are

indictable for acts constituting a pubhc nuisance/^ or may be indicted for the

non-performance of a statutory duty for which no pimishment is specially pro-

vided under a general statute providing that in such cases the wilful omission

of any duty enjoined by law upon any person holding a pubhc trust or employ-
ment shall be punishable as a misdemeanor.*" In some cases the statutes make
particular officers or agents subject to indictment for certain acts or omissions/'

in which case an indictment will he only against the particular officer or agent

specified/* or provide generally that any employee of the company shall be
criminally hable for neghgence or disobedience of the rules of the company whereby
injury or death may result to any person.***

(ii) Wrongful Death. In some jurisdictions railroad companies are by
statute made hable to indictment and fine for neghgent injuries resulting in

death; '^ but the action, although criminal in form, is in effect a civil action for

41. Vaughan v. State, 116 Ga. 841, 43
S. E. 249, superintendent of transportation

liable to indictment for running freight

trains on Sunday.
42. People v. Clark, 14 N. Y. Suppl. 642,

8 N. Y. Cr. 169,. 179, holding that either t e

corporation or the officer or agent doing or

causing to be done the act proliibited is liable

to indictment.
43. Southern R. Co. v. State, 125 Ga. 287,

54 S. E. 160, 114 Am. St. Rep. 203.

44. See infra, X, B, 8, a, (in).
45. State v. Western North Carolina R.

Co., 95 N. C. 602; State v. Louisville, etc.,

R. Co., 91 Tenn. 445, 19 S. \V. 229; Louis-

ville, etc., R. Co. r. State, 3 Head (Tenn.)

523, 75 Am. Dec. 778.
Mode of running trains.— It is an indict-

able nuisance for a railroad company habitu-

ally to run its trains at a public crossing

at a dangerous rate of speed and without
giving any warning signals or taking any
other precautions to avoid injury to persons

at the crossing, notwithstanding there is no
statute limiting the rate of speed or requir-

ing the giving of such signals. Louisville,

etc., R. Co. i-. Com., 13 Bush (Ky.) 388, 26

Am. Rep. 205.

46. People v. Long Island R. Co., 134 N. Y.

506, 31 N. E. 873 [affirming 58 Hun 412, 12

N. Y. Suppl. 41], holding that within the

application of the statute the term " person "

includes a corporation and that a railroad

company as a common carrier holds a public

employment.
47. Vaughan v. State, 116 Ga. 841, 43

S. E. 249 ("superintendent of transporta-

tion . . or the officer having charge of

the business of that department of the rail-

road " liable for operating freight trains ex-

cept in certain cases on Sunday) ; Becker v.

State, 33 Ind. App. 261, 71 N. E. 188 (con-

ductor or person having charge of a freight

train liable for allowing train to obstruct

highway crossing)

.

48. Vaughan v. State, 116 Ga. 841, 43

S. E. 249; Craven r. State, 109 Ga. 266,

34 S. E. 561.

49. Com. V. Griffin, 7 Phila. (Pa.) 679.

[X, B, 8, a, (l)]

50. State v. Grand Trunk R. Co., 58 Me.
176, 4 Am. Kep. 258; Com. v. Boston, etc.,

R. Co., 121 Mass. 36; State r. Manchester,
etc., R. Co., 52 X. H. 528.

There is no constitutional objection to
statutes making railroad companies crim-
inally liable for wrongful death due to the
negligence or misconduct of their agents or

employees. Boston, etc., R. Co. r. State, 32
N. H."21.5.

Under the Massachusetts statute a rail-

road is criminally liable for wrongful death
due to the negligence of the corporation,
without regard to whether it be gi'oss, but
the negligence or carelessness of its servants
in order to render the company criminally
liable must be gross. Com. v. Boston, etc.,

R. Co., 133 Mass. 383. The liability imposed
by the statute applies where the loss of life

occurs upon a railroad track not owned by
defendant or within the chartered limits of

its road or a road then under its control
but which is a private track of a coal com-
pany upon which the train is run by the
mere sufferance and license of the owner.
Com. r. Boston, etc., R. Co., 126 Mass. 61.

If a person, although in the employment of

a railroad company In the sense of working
from day to day, is killed while riding on
the road during time which is his own and
when the company has no authority over him
and is riding on a monthly ticket issvied to
employees containing more rides than neces-
sary for traveling to and from their work,
which may be used in private business, such
person is a passenger and iiot " in the
employment " of the company within the
application of the statute. Doyle r. Fitch-
burg R. Co., 162 Mass. 66, 37 N. E. 770,
44 Am. St. Rep. 335, 25 L. R. A. 157.
The words " proprietor or proprietors " of

a railroad, as used in the statutes, although
not the most appropriate term to designate
a corporation, apply to a railroad corpora-
tion (Com. V. Boston, etc., R. Co., 11 Gush.
(Mass.) 512; State r. Gilmore, 24 N. H.
461 ) , and only to the corporation, and do
not impose any liability unon the individual
stock-holders (State v. Gilmore, supra).
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damages.^' To sustain the action it must appear that the person for whose
benefit the fine may be imposed is in existence,^^ and that the railroad company-

was neghgent and that such negUgence was the cause of the injury.^^ Contribu-

tory neghgence on the part of decedent will defeat the action/* and the burden

is upon the prosecution to show the absence of such negUgence.^^

(hi) Obstructing Public Highways. Independently of statute, a rail-

road company is subject to indictment on the ground of creating and maintaining

a pubhc nuisance by unreasonably or unnecessarily obstructing a pubhc high-

way/" although the obstruction be outside' of its right of way; " and in some juris-

dictions there are statutes expressly making it an indictable offense for a railroad

company to obstruct streets or highways, or to do so for over a certain length of

time.^^ In a common-law action for nuisance it is a good defense if it be shown

51. Com. V. Boston, etc., R. Co., 121 Mass.

36; State v. Manchester, etc., R. Co., 52

N. H. 528.

A nolle prosequi may be entered by the

prosecuting attorney while the case is on
trial before the Jury and against defendant's

objection, the proceeding being essentially a
civil action. State v. Maine Cent. R. Co.,

77 Me. 244.

52. Com. V. Boston, etc., R. Co., 121 Mass.

36, holding that under the Massachusetts
statute, if decedent was not a passenger and
left no widow or children, there can be no
recovery for the next of kin as is allowed

where decedent was a passenger.

53. State v. Maine Cent. R. Co., 77 Me.
538, 1 Atl. 673.

54. State v. Maine Cent. R. Co., 77 Me.

538, 1 Atl. 673; State v. Maine Cent. R. Co.,

76 Me. 357, 49 Am. Rep. 622; Com. v.

Boston, etc., R. Co., 129 Mass. 500, 37 Am.
Rep. 382; State v. Grand Trunk R. Co.,

65 X. H. 663, 23 Atl. 525.

But if the negligence of the railroad com-
pany was the proximate cause and that of

decedent remote, as where notwithstanding

decedent's negligence the servants of the

railroad company saw his danger and might
have avoided the injury, but instead of so

doing were grossly negligent and ran over

him, the company may be held liable. State

V. Manchester, etc., R. Co., 52 N. H. 528.

55. State v. Maine Cent. R. Co., 76 Me.

357, 49 Am. Rep. 622.

But this burden is sustained by proving

facts and circumstances from which it may
clearly be inferred that the person killed was
in the exercise of due care and diligence.

Com. V. Boston, etc., R. Corp., 126 Mass.

61.

56. Indiana.— State v. Louisville, etc., R.

Co., 86 Ind. 114.

Iov;a.— State v. Chicago, etc., R. Co., 77

Iowa 442, 42 N. W. 365, 4 L. R. A. 298.

Kentucky.—^Illinois Cent. R. Co. v. Com.,

45 S. W. 367, 20 Kv. L. Rep. 115; Com. v.

Cincinnati, etc., R. Co., 7 Ky. L. Rep. 305.

North Carolina.— State v. Western North
Carolina R. Co., 95 N. C. 602.

Tennessee.— State v. Louisville, etc., R.

Co., 91 Tenn. 445, 19 S. W. 229.

See 41 Cent. Dig. tit. " Railroads," § 778.

The leaving of a hand car on a public road

at a railroad crossing, and hanging buckets
and clothing thereon whereby the road is

obstructed and horses frightened, constitutes

a public nuisance. Cincinnati R. Co. v.

Com., 80 Ky. 137.

In Pennsylvania, the statute of 1845, pro-

viding that any engineer or other agent of

u, railroad company who shall obstruct a

public crossing shall be subject to a penalty
of twenty-five dollars, to be recovered in the
name of the state before a justice of the

peace, is held to be exclusive and to super-

sede the common-law remedy by indictment.

Com. V. Capp, 48 Pa. St. 53.

57. Com. V. Cincinnati, etc., R. Co., 7 Ky.
L. Rep. 305.

58. Louisville, etc., R. Co. v. Com., 117
Ky. 350, 78 S. W. 124, 79 S. W. 275, 25
Ky. L. Rep. 1452, 2050; Com. v. New York,
etc., R. Co., 112 Mass. 412.

In Maine the statute prohibiting the ob-
struction provides a. penalty for each offense,

but under the statute regarding penalties

the recovery may be by indictment, there

being no other mode of procedure expressly
provided. State v. Grand Trunk R. Co.,

59 Me. 189.

In Mississippi, Code (1892), § 3551, makes
it an indictable offense for a railroad com-
pany to stop its trains so as to obstruct
travel upon a " highway " for over five

minutes, or so as to, obstruct a " street

"

for a longer period than shall be prescribed
by ordinance of the city, town, or village;

but the statute is construed as applying
only to a highway in the country, or to a
street in a municipality where there is an
ordinance in regard to such obstruction, and
if there is no such ordinance, the company
is not liable to indictment under the statute
for obstructing a street. Illinois Cent. R.
Co. V. State, 71 Miss. 253, 14 So. 459.
Under the Indiana statute, the conductor,

or person in charge of a train carrying
freight, is liable to indictment for allowing
the train to obstruct the crossing of a public
highway. Becker v. State, 33 Ind. App. 261,
71 N. E. 188.

Where a statute and ordinance prescribe
different periods of time as rendering the
company liable for the obstruction of a
highway, the ordinance is void in so far as

it conliicts with the statute, and the com-
pany will be liable for obstructing a cross-

ing for the time prescribed by the statute,

although it is a less period than that pre-

scribed by the ordinance. Louisville, etc.,

[X, B, 8, a, (in)]
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that the obstruction was necessarily incident to the proper operation of the road,
and was not maintained for an unnecessary or unreasonable length of time;^"
but under a statute in terms absolute, prohibiting the obstruction of a highway
for over a certain length of time, the company is liable without regard to whether
the obstruction was reasonable or unreasonable, accidental or intentional; '" and
in neither case is it any defense that the servants or agents, in causing the obstruc-
tion, acted contrary to the rules or ii-structions of the company, provided they
were acting within the scope of their employment."^

b. By Other Persons Affecting Property or Operation of RaUroad— (i) In
General. There are statutes in some jurisdictions making various acts of third

parties affecting railroads or their operation indictable offenses,"^ such as wrong-
fully interfering with cars, locomotives, machinery, or appUances,"' wrecking or

obstructing the passage of trains,"* breaking into cars or depots,"^ unlawfully
boarding a passenger train with intent to rob the train/" stopping a train with
intent to comjjcit a robbery thereon,"^ throwing or shooting at or into trains or

cars,"^ or stealing or attempting to steal rides without paying transportation.""

R. Co. V. Com., 117 Ky. 350, 78 S. W. 124,

79 S. W. 275, 25 Ky. L. Eep. 1452, 2050.
59. State v. Louisville, etc., R. Co., 86

Ind. 114.

60. Com. V. New York, etc., E. Co., 112
Mass. 412.

61. Com. V. New York, etc., R. Co., 112
Mass. 412; State v. Louisville, etc., R. Co.,

91 Tenn. 445, 19 S. W. 229. Compare Gude
V. State, 76 Ala. 100.

62. See the statutes of the several states;
and cases cited infra, notes 63-86.

63. Indiana.— CoghiU v. State, 37 Ind.

111.

Kentucky.— Thacker v. Com., 85 S. W.
1096, 27 Ky. L. Rep. 620.

Tennessee.— Harris v. State, 14 Lea 485.

Texas.— Bullion r. State, 7 Tex. App. 462.

Wisconsin.— State v. Bisping, 123 Wis.
267, 101 N. W. 359.

See 41 Cent. Dig. tit. "Railroads," § 773.

The Minnesota statute making it a crimi^

nal offense to displace, remove, or destroy
" a rail, sleeper, switch, bridge, viaduct, cul-

vert, embankment, or structure, or any part
thereof, attached or appertaining to, or con-

nected with a railway " is construed as not

applying to structures such as railroad fences

not constituting any part of the railroad

proper. State v. Walsh, 43 Minn. 444, 45

N. W. 721.

64. See infra, X, B, 8, b, (ll).

65. Johnson v. State, 98 Ala. 57, 13 So.

503 (holding that it is not necessary to

prove that the car was standing on the

track of the railroad company) ; Carter v.

Com., (Ky. 1887) 5 S. W. 48.

An attempt to break into a railroad car

is not an offense under the Texas statute.

Summers v. State, 49 Tex. Cr. 90, 90 S. W.
310.

66. People v. Lovren, 119 Cal. 88, 51 Pae.

22, 638, holding that the phrase _" robbing

a passenger train" is not meaningless as

implying a legal impossibility.

Construction of statute.— The California

statute making it a criminal offense to un-

lawfully board a train with intent to rob

the train is declared to be an act to prevent

train wrecking, and applies only to an opera-

[X, B, 8, a, (m)]

tive train which is being used, so that it

is not an offense under the statute to board
a train which has already been wrecked with
intent to rob. People v. Thompson, 115 Cal.

160, 46 Pac. 912.
67. State v. Stubblefield, 157 Mo. 360, 58

S. W. 337; State i: West, 157 Mo. 309, 57

S. W. 1071.
68. Florida.— Hamilton v. State, 30 Fla.

229, 11 So. 523.

Iowa.— State (. Leasman, 137 Iowa 191,

114 N. W. 1032.

Kentucky.— Burkhart v. Com., 119 Ky.
317, 83 S. W. 633, 26 Ky. L. Rep. 1245,

holding that under a statute making it a
felony to shoot at " a railroad passenger

coach " on or in which are passengers or

employees of the railroad company, a person
wilfully shooting at a train of one or more
cars containing passengers is guilty under
the statute irrespective of whether they are

such as are generally known as passenger

coaches.
Mississippi.— State r. Ray, 87 Miss. 183,

39 So. 521, holding that a person who
throws a missile into a coach in a. moving
train while standing on a platform of the

coach violates the statute making it punish-

able to hurl any missile into a moving train.

North Carolina.— State v. Hinson, 82 N. C.

597, holding that it is not essential to a
conviction imder the statute to prove that

a pistol discharged at a railroad train was
loaded with some projectile as well as with
powder.

See 41 Cent. Big. tit. "Railroads," § 782.

Shooting at a brakeman is an offense cog-

nizable by the general criminal law and is

not within the application of the Michigan
Railway Law making it a criminal offense

to "willfully endanger or attempt to en-

danger the lives of persons engaged in the

work of said road, or persons traveling on

the engine or cars of said road." People r.

Dunkel. 39 Mich. 255.

69. Mack v. State, 119 Ga. 352, 46 S. E.

437 (holding that a person who openly

enters and remains in a car with no intent

to pay his fare is not guilty under the

statute, but that if he conceals himself on a
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(ii) Wrecking or Obstructing Passage of Trains. In many juris-

dictions statutes have been enacted making it a criminal offense for any person
wantonly and maliciously to iajure any railroad/" or to wreck or attempt to

wreck trains,'^ change or move rails or switches'^ or other fixture attached to

the track or switches,'^ alter signals,''' burn bridges;'^ obstruct an engine or car

using or passing upon a railroad,'" put obstructions upon the track," or salt stock

train or in a, car for tlie purpose of avoiding
the payment of fare, he is guilty of " at-

tempting to steal " a ride, if removed before

the journey begins, or of "stealing" a ride,

if not discovered until after the journey is

actually begun) ; Daugherty v. State, 41 Tex.
Cr. 601, 56 S. W. 020.

It is within the power of the legislature

as a measure conducive to public safety to

pass an act making penal the " stealing or
attempting to steal a ride " on railroad
trains without regard to whether the ride

so stolen is the subject of larceny, nor is

the act unconstitutional as seeking to punish
by fine, imprisonment and penal servitude

the non-payment of a debt due to a common
carrier for transportation. Pressley r. State,

118 Ga. 315, 45 S. E. 395.

70. Clifton V. State, 73 Ala. 473.

71. Alsobrook v. State, 126 Ga. 100, 54
S. E. 805; Hodge v. State, 82 Ga. 643, 9

S. E. 076, holding that the statute applies

to all railroads whether duly chartered as
such or not.

What constitutes offense.— Under a stat-

ute making it a felony to " wreck or attempt
to wreck " a railroad train, the actual wreck-
ing accompanied by any wrongful act tend-
ing to produce such a disaster would be a
crime, but to constitute a criminal attempt,
where no wrecking ensues, an intention or

purpose to wreck is essential. Nowell r.

State, 94 Ga. 588, 21 S. E. 591.

72. California.— People v. Thompson, 111
Cal. 242, 43 Pae. 748.

Indiana.— Coghill v. State, 37 Ind. 111.

Kentucky.— Conley v. Com., 98 Ky. 125,

32 S. W. 285, 17 Ky. L. Rep. 678.

Missouri.— State v. Johns, 124 Mo. 379,

27 S. W. 1115.

Nebraska.— Davis v. State, 51 Nebr. 301,

70 N. W. 984, holding that a statute mak-
ing it a felony wilfully and maliciously to
displace the fixtures of a railroad track,

and providing further that if such displace-

ment causes the death of any one the person
displacing such fixture shall be guilty of

murder in the first or second degree or man-
slaughter, according to the nature of the
offense, is not unconstitutional.

See 41 Cent. Dig. tit. "Railroads," § 780.

73. Rooney v. Com., 102 Ky. 373, 43 S. W.
689, 19 Ky. L. Rep. 1390, holding that a
switch light is a " fixture attached to the
track or switch " and its destruction an
offense within the application of the statute.

74. See Harris v. State, 14 Lea (Tenn.)
485; State v. Bisping, 123 Wis. 267, 101
N. W. 359.

75. Duncan r. State, 29 Fla. 439, 10 So.
815, holding that a statute making it a
criminal offense to burn certain structures

[44]

including a " bridge " applies to a, railroad
bridge or viaduct.

76. Com. V. Killian, 109 Mass. 345, 12.

Am. Rep. 714 (holding that under a, statute
providing a punishment for whoever " ob-

structs any engine or carriage passing ujwn
it railroad " the 'act of a passenger in

stopping a train by pulling the signal rope
is not an offense whatever may have been
his motive in so doing) ; Reg. r. Hadfield,

L. R. 1 C. C. 253, 11 Cox C. C. 574, 30

L. J. M. C. 131, 22 L. T. Rep. N. S. 664,

18 Wkly. Rep. 955 (holding that under a
statute making it a criminal offense to
" obstruct, or cause to be obstructed, any
engine or carriage using any railway " the

obstruction need not be a physical one and
that to cause a train to atop by altering
signals is an offense within the application

of the statute )

.

77. Alabama.— Clifton v. State, 73 Ala.

473.

Georgia.— Sanders v. State, 118 Ga. 329^
45 S. E. 305.

Indiana.— Coghill v. State, 37 Ind. Ill,

holding that the statute making it a, felony-

to wilfullj' and maliciously place any ob-

struction upon a railroad track is not re-

pealed by the statute making it a misde-
meanor to in any manner obstruct a. rail-

road.

Iowa.— State v. Hessenkamp, 17 Iowa 25.

Kentucky.— Conley r. Com., 98 Ky. 125,
32 S. W. 285, 17 Ky. L. Rep. 678.
Minnesota.— State r. Kilty, 28 Minn. 421,

10 N. W. 475.
Mississippi.— McCarty i-. State, 37 Miss.

411.

Missouri.— State v. Johns, 124 Mo. 379,
27 S. W. 1115.

Nebraska.—
^ Davis v. State, 51 Nebr. 301,

70 N. W. 984.

New Hampshire.— State c. Beckman, 57
N. H. 174.

New Yorfc.— People r. Adams, 16 Hun 549.
Tenmessee.— Crawford, r. State, 15 Lea

343, 54 Am. Rep. 423.

rea!0.s.— Stanfield v. State, 43 Tex. Cr. 10,
62 S. W. 917; Cox v. State, (Cr. App. 1900)
59 S. W. 903 (holding that the obstruction
need not be one which would necessarily en-
danger life, but it is sufficient if it "might
endanger life"); Bullion v. State, 7 Tex.
App. 462.

Wisconsin.— State v. Bisping, 123 Wis.
267, 101 N. W. 359.

England.— neg. v. Bradford, Bell C. C.
268; Roberts r. Preston, 9 C. B. N. S. 208,
99 E. C. L. 208.

See 41 Cent. Dig. tit. " Railroads," § 780.
The fact that the road is not open for

public trade does not affect the liability

[X, B, 8, b, (II)]
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thereon," or do any act whereby an engine or car might be upset, arrested, or
thrown from the track." Under such statutes the offense is complete by wil-

fully and intentionally doing the wrongful act prohibited,*" and it is not neces-
sary that a train should be actually stopped or obstructed,*' or human life

endangered,'^ or that defendant should have intended that any injury to a train

or persons thereon should result; ^ nor is it any defense that it affirmatively

appears that such was not his intention,** or that the railroad at the place

obstructed was upon his land and the railroad company had not complied
with its contract under which defendant had granted the right of way.*^ To
put any object upon the track of such a character and in such a manner as

would derail or endanger a train or the safety of the persons conveyed is to

"obstruct" the track or train within the appUcation of the statute. *°

c. Effect of Operation by Receiver. A railroad company cannot be con-

victed for offenses incident to the operation of its road occurring while the road
is being controlled and operated by a receiver; *' but it may be convicted of offenses

occurring prior to the time when the receiver went into possession,** and the receiver

may be indicted for offenses incident to the operation of the road occurring during
his control thereof. *°

for obstructing the track where the road is

in operation and being used for the convey-
ance of workmen and materials. Keg. v.

Bradford, Bell C. C. 268.
Liability where obstruction causes death.—

In Tennessee there are two statutes, the
first making it a felony punishable by im-
prisonment to put any obstruction upon a
railroad track " so as to endanger the safe

running of the locomotive and ears," and the

second making it a felony punishable by
death where the death of any person shall

be occasioned by an accident due to such
obstruction. Harris v. State, 14 Lea (Tenn.)

485, holding, however, that the latter statute

applies only in cases of obstructions endan-
gering the safe running of the locomotive

or cars and does not apply to a case where
death results from the collision of a hand
car with such obstruction.

78. See Clifton v. State, 73 Ala. 473.

79. Rooney v. Com., 102 Ky. 373, 43 S. W.
689, 19 Ky. L. Eep. 1390, holding that the

destruction of a switch light is an oflFense

within the application of the statute, al-

though no actual injury resulted therefrom.

80. Clifton V. State, 73 Ala. 473; State

v. Kilty, 28 Minn. 421. 10 N. W. 475; State

V. Johns, 124 Mo. 379, 27 S. W. 1115;

State V. Bisping. 123 Wis. 267, 101 N. W.
359.

Malice will be implied if defendant knew
that trains were being operated on the road

and he intentionally placed the obstruction

upon the track unless he can show that it

was put there for a lawful purpose. State

t. Hessenkamp, 17 Iowa 25. But see Allison

v. State, 42 Ind. 354.

81. State V. Kilty, 28 Minn. 421, 10 N. W.
475; State v. Bisping, 123 Wis. 267, 101

N. W. 359; Reg. v. Bradford, Bell C. C.

268.

82. State v. Bisping, 123 Wis. 267, 101

N. W. 359.

83. Clifton V. State, 73 Ala. 473; People

r Adams, 16 Hun (N. Y.) 549; State v.

Bisping, 123 Wis. 267. 101 N. W. 359.
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84. State v. Johns, 124 Mo. 379, 27 S. W.
1115 (where defendant removed a rail and
then flagged the train in the hope of receiv-

ing a reward) ; State v. Beckman, 57 N. H.
174 (where defendant obstructed the track
merely for the purpose of annoying persons
using a hand car thereon) ; Crawford l".

State, 15 Lea (Tenn.) 343, 54 Am. Rep. 423
(where defendant obstructed the track and
then flagged the train in the hope of receiv-

ing a reward) . But see Batting v. Bristol,

etc., R. Co., 3 L. T. Rep. N. S. 665, 9 Wkly.
Rep. 271.

85. State v. Hessenkamp, 17 Iowa 25.

86. Sanders v. State, 118 Ga. 329, 45 S. E.
365; State v. Kilty, 28 Minn. 421, 10 N. W.
475; Reg. v. Bradford, Bell C. C. 268.

But the object must be of such a character
as to obstruct the train or endanger the
lives of persons conveyed. Bullion v. State,

7 Tex. App. 462.
87. State v. Minneapolis, etc., R. Co., 88

Iowa 689, 56 N. W. 400 (indictment for

nuisance in obstructing highway) ; Paducah,
etc., R. Co. r. Com., 33 S. W. 822, 17 Ky.
L. Rep. 1161 (indictment for failure to

maintain certain accommodations at stations

as required by statute) ; State %. Vermont
Cent. R. Co., 30 Vt. 108 (indictment for

nuisance in obstructing highway). But see

Arkansas Cent. R. Co. v. State, 72 Ark. 252,

79 S. W. 772, holding that a railroad com-
pany may be indicted for failure to ereet

sign-boards at public crossings as required

by statute, although at the time of such
failure the road was in the hands of a re-

ceiver, since this could have been done by the

company without interfering with the re-

ceiver in the rightful discharge of his duties.

88. State «. Minneapolis, etc., R. Co., 88
Iowa 689, 56 N. W. 400.

89. Com. V. Pelton, 107 Ky. 330, 53 S. W.
1046, 21 Ky. L. Rep. 1039, holding that under
the Kentucky statute providing that the
words " corporation " or " company " may be
construed as including any person, a receiver

may be indicted for failure to provide certain
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d. Indictment or Information— (i) /at General. In an indictment against

a railroad company it is a sufficient allegation of defendant's corporate existence

to state the name of the company, and that it is a corporation existing under and
by virtue of the laws of the state, duly organized and doing business;"" and where
the indictment is against the receiver of a railroad an averment that he is the

receiver of and as such is operating a certain railroad is a sufficient averment of

authority from the court appointing him to operate the road."' Where the statute

only makes a particular officer or agent of the railroad company Uable to indictment,

the indictment must show that defendant is the officer or agent specified by the

statute."^ An indictment against a railroad company must allege every fact

necessary to constitute the offense charged,"' and must be sufficiently certain jo

enable defendant to prepare his defense and to make a judgment rendered thereon
available as a bar to another prosecution; "* and where the offense consists in the

omission of some duty which is purely statutory, the duty of the railroad com-
pany to perform the act omitted must be averred."^ But it is not necessary to

use the exact language of the statute, certainty to a common intent being all

that is required,"" and an indictment will ordinarily be held good which is sufficiently

accommodations and facilities at stations
wliich are required by statute, and tliat no
order of the court appointing him is neces-

sary to authorize liim to make expenditures
in order to comply with such statutes.

90. State v. Vermont Cent. R. Co., 28 Vt.

583, holding that it is not necessary to allege

the time and place, when and where defend-

ant became a corporation.
91. Coin. V. Felton, 107 Ky. 330, 53 S. W.

1046, 21 Ky. L. Rep. 1039.

92. Vaughan v. State, 116 Ga. 841, 43
S. E. 249.

93. State v. Kansas City, etc., R. Co., 54
Ark. 546, 16 S. W. 567.

The indictment must allege that defendant
was operating a railroad at the time and
place mentioned in an indictment for failing

to fix and block the frogs on its tracks to

prevent injuries to its employees as required

by statute (Com. i". Illinois Cent. R. Co., 55

S. W. 10, 21 Ky. L. Rep. 1342) ; and under
a statute requiring railroad companies to

provide convenient and suitable waiting-
rooms at depots in cities and towns and " at

such other stations as the Railroad Commis-
sion may require," an indictment for failing

to provide a waiting-room at a certain village

must allege that the railroad commission
had made such requirement (Com. v. Illinois

Cent. R. Co., 86 S. W. 542, 27 Ky. L. Rep.

763).
Where the prosecution is in effect a civil

action as in a case of prosecution for wrong-
ful death where the fine imposed is for the

benefit of decedent's family, the form of the

indictment is nevertheless governed by the

rules applicable to indictments in other crim-

inal cases (State v. Manchester, etc., R. Co.,

52 N. II. 528), and in such case the indict-

ment must show the existence of the persons
for whose benefit the fine may be imposed
(Com. V. Boston, etc., R. Co., 121 Mass.
36).

94. State v. St. Louis, etc., R. Co., 83 Ark.
254, 103 S. W. 625 (holding that under a
statute requiring a railroad company to pro-

vide seuarate waiting-rooms for white and

colored passengers and to keep the same
heated and supplied with drinking water, an
indictment charging a failure to keep a
waiting-room at a particular station heated
and supplied with drinking water, but not
stating which waiting-room, is void for un-
certainty) ; State v. St. Louis, etc., R. Co.,

83 Ark. 249, 103 S. W. 623; State v. Cleve-

land, etc., R. Co., 137 Ind. 75, 36 N. E. 713
(holding that an indictment for failing to

keep open a waiting-room for a certain period
before the arrival of trains as required by
statute must allege that defendant had pro-
vided a waiting-room at the place in ques-
tion, the failure to maintain a waiting-room
being also an indictable offense )

.

95. People v. New York Cent. R. Co., 5
Park. Cr. (N. Y.) 195, holding that an in-

dictment for failing to maintain fences must
show the duty of the company to fence, either
by direct averment or by reciting or refer-
ring to the statute in such manner as to show
the existence of such duty, and that in the ab-
sence of such allegation, the fact that it con-
cludes " contrary to the form of the statute "

is not sufiicient.

96. Becker v. State, 33 Ind. App. 261, 71
N. E. 188 (holding that, under a statute
making it unlawful for a conductor or per-
son having charge of a train " carrying
freight " to permit it to obstruct a public
highway, an allegation that defendant had
" charge of running a railroad freight train
and freight ears" is suflScient) ; l5)uisville.

etc., R. Co. V. Com., 103 Ky. 605, 45 S. W.
880, 46 S. W. 697, 20 Ky. L. Rep. 366 (hold-
ing that under a statute requiring defendant
to provide a " convenient and suitable " wait-
ing-room, an indictment alleging that it was
not " suitable " is sufiicient, without also al-

leging that it was not convenient) ; Louis-
ville, etc., R. Co. V. Com., 33 S. W. 939, 17

Ky. L. Rep. 1136 (holding that under a stat-

ute requiring the maintenance of certain ac-

commodations at " depots " in towns and
cities, an indictment charging defendant with
a failure to maintain them at its " passenger
station " in a certain town is sufficient )

.
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certain to enable defendant to make his defense and to be available as a bar to a
subsequent prosecution.'' Where a statute specifies several acts separately-

constituting, or several ways of committing, one and the same offense, for which
the same punishment is prescribed, an indictment charging two or more of such
acts together in the same count states but a single offense and is not bad for

duplicity; °* but if, imder the language of the statute, each of the acts specified

constitutes a separate and distinct offense, a joinder of two or more of such acts

renders the indictment bad for dupKcity."" In an indictment for wrongful death
it is not necessary to specify the particular acts of negligence by reason of which
the injury occurred, or to allege that deceased was exercising due care at the time
of the accident,^ or to set out the names of defendant's servants whose neghgence
occasioned the injury; ^ but the indictment must show that there is a surviving

relative who is entitled to the fine.^ In an indictment for failing to give the

statutory crossing signals, it is sufi&cient to describe the place of such omission
as the crossing of a pubHc highway without alleging when or by what authority

it was estabHshed;^ but the indictment should specify which of defendant's
trains committed the alleged offense where different trains were operated at the
place upon the day specified; ^ and where the statute requires either the ringing

of a bell "or" the blowing of a whistle, an indictment alleging in the conjunctive

that it failed to do the one "and" the other does not show the commission of

97. Becker v. State, 33 Ind. App. 261, 71
N. E. 188; Com. v. Chesapeake, etc., R. Co.,

72 S. W. 359, 24 Ky. L. Rep. 1880; Chesa-
peake, etc., R. Co. V. Com., 43 S. W. 445, 19

Ky. L. Rep. 1345.

Indictments held sufScient.— In an indict-

ment against a conductor for obstructing a
highway with a train, it is not necessary to

state the name of the railroad company, de-

fendant's employer, but it is sufficient to de-

scribe the way and the obstruction. State v.

Malone, 8 Ind. App. 8, 35 X. E. 198. Under
a statute requiring all trains to stop at least

fifty feet before reaching the crossing of an-

other railway, an indictment alleging that on
a certain day defendant failed to stop any
of its trains before reaching a certain cross-

ing is not misleading or prejudicial, as a
conviction could not be had under the indict-

ment for more than one such offense. Com.
i;. Chesapeake, etc., R. Co., 29 S. W. 136, 16

Ky. L. Rep. 481. An indictment for failing

to keep a waiting-room " in decent order and
repair " as required by statute is sufficient

where it alleges that it was not so kept, with-

out any further specification. Illinois Cent.

R. Go. f. Com., 52 S. W. 818, 21 Ky. L. Rep.

569. An indictment for operating a railroad

under a lease without having the same re-

corded is sufficient if it follows the language

of the statute and need not allege that the

lease was in writing. Com. v. Chesapeake,

etc., R. Co., 101 Ky. 159, 40 S. W. 250, 19

Ky. L. Rep. 329.

98. State v. Malone, 8 Ind. App. 8, 35

X. E. 198; State r. Manchester, etc., R. Co.,

52 N. H. 528.

Indictment not bad for duplicity.— Under
a statute making it a criminal offense to per-

mit a freight train to remain standing on a

street or highway, or wherever it is neces-

sary to stop the train across such way to

fail to leave an open space of a certain

width, an indictment charging the stopping
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of a train across . a street and a failure to

leave a space as specified by the statute
charges but a single offense and is not bad
for duplicity. Becker v. State, 33 Ind. App.
261, 71 N. E. 188; State v. Malone, 8 Ind.

App. 8, 35 N^. E. 198. Under a statute re-

quiring railroad companies to " provide a
convenient and suitable waiting-room" and
to " keep and maintain the same in decent
order and repair," an indictment charging
that the waiting-room provided was not
" ccnvo'.:ii>nt or suitable" and was not "kept
in decent order o" repair," charges but a
single offense. Illinois Cent. R. Co. v. Com.,
52 S. W. 818, 21 Ky. L. Rep. 569. An indict-

ment for \VTongful death charging that the

act was committed by the negligence or care-

lessness of defendant and by the unfitness,

gross negligence, or carelessness of its serv-

ants, both being specified by statute, is not
bad for duplicity. State v. Manchoster, etc.,

R. Co., 52 N. H. 528.

99. State r. St. Louis, etc., R. Co., 83 Ark.
249, 103 S. W. 623.

Application of rule.— Under a statute re-

quiring railroad companies to keep waiting-

rooms heated and supplied wit'i drinking
water, an indictment charging a failure to

do both charges two separate and distinct

offenses and is bad for duplicity. State v.

St. Louis, etc., R. Co., 83 Ark. 254, 103 S. W.
625.

1. State V. Manchester, etc., R. Co., 52
N. H. 528.

2. Com. ('. Boston, etc., R. Corp., 11 Gush.

(Mass.) 512.

3. State t>. Gilmore, 24 N. H. 461.

4. Chesapeake, etc., R. Co. v. Com., 43
S. W. 445, 19 Ky. L. Rep. 1345.

5. Choctaw, etc., R. Co. v. State, 74 Ark.

159, 85 S. W. 85, holding that a motion to

make the indictment more specific in regard

to the identity of the train should have been

granted.
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an offense.' In an indictment against a railroad company for a public nuisance

the acts constituting the nuisance must be set out with distinctness and certainty.'

An indictment against a third person for a statutory offense affecting the property

or operation of a railroad must allege every fact and circumstance necessary to

constitute the offense,' and must be sufficiently certain to enable defendant to

make his defense and to make a judgment rendered thereon available as a bar

to another prosecution;' but if the statute itself states the elements of the offense,

it is sufficient to charge it in the language of the statute.^" An indictment for

throwing or shooting at a train need not allege an intent to injure any particular

person or persons," or allege the ownership of the train. '^

(ii) Wrecking or Obstructing Passage of Trains. An indictment

for wrecking or obstructing the passage of trains must allege every material

fact necessary to constitute the offense as defined by statute,'' and should inform

the accused of the leading and material grounds of the charge against him so as

to enable him to make his defense ; " but it is ordinarily sufficient to charge the

6. State V. Kansas City, etc., R. Co., 54
Ark. 54fi, 16 S. W. 567.

7. Louisville, etc., E. Co. v. Com., 40 S. W.
913, 19 Ky. L. Rep. 455, holding that an
indictment for nuisance alleging that the
railroad company permitted its engines to

remain near a street crossing and allowed
smoke and steam to escape therefrom is

fatally defective in failing to allege that the
engines were allowed to so remain for an
unreasonable and unnecessary length of time.

Nuisance in obstructing public highways.—
An indictment for nuisance in obstructing a
street or highway is sufficiently certain where
it charges that the offense was committed at a
certain point on a certain street in a, certain

town by the placing of freignt cars across such
street (Com. v. Illinois Cent. R. Co., 118 Ky.
775, 82 S. W. 381, 26 Ky. L. Rep. 672); but it

is fatally defective if it does not identify the
street further than as a public highway in

a certain town crossing defendant's track
near the depot (Louisville, etc., R. Co. v. Com.,
117 Ky. 350, 78 S. W. 124, 79 S. W. 275,

25 Ky. L. Rep. 1452). If the indictment al-

leges the necessary facts to show that the

obstruction was a public nuisance, a further

allegation that the obstruction was " for

longer than five minutes," the period pre-

scribed by statute, may be disregarded as

surplusage. Illinois Cent. R. Co. v. Com., 45

S. W. 367. 20 Kv. L. Rep. 115.

8. Hamilton v'. State, 30 Fla. 229, 11 So.

523 (indictment for shooting into car held

insufficient as to allegations of facts consti-

tuting the offense) ; Carter v. Com., (Ky.

1887) 5 S. W. 48 (holding that an indict-

ment for breaking into a car is fatally de-

fective in failing to allege that the car was
the property of another than the accused and
that the latter had no right to enter it) ;

State r. McKenna, 24 Utah 317, 67 Pae.

815 (holding that an indictment for closing

the angle cocks and parting the air hose of

certain cars is insufficient, under the Utah
statute, where it fails to allege or show that

such cars were " attached to or connected

with any railroad").
An indictment for attempting to steal a

ride is sufficient under the Georgia statute

where it charges that defendant fraudulently
concealed himself in a car of a railroad com-
pany for the purpose of avoiding the payment
of fare and stealing a ride (Mack v. State, 119
Ga. 352, 4fi S. E. 437 ) ; but under the Texas
statute the indictment must allege the name
of the person in charge of the train or that
liis name could not by reasonable diligence

be ascertained by the grand jury (Daugherty
V. State, (Tex. Civ. App. 1900) 56 S. W.
620).
An allegation that the railroad company

was " chartered " is not necessary in an in-

dictment under Ga. Pen. Code (1895), § 511.

for throwing or shooting at or into railroad
cars. Allen v. State, 123 Ga. 499, 51 S. E.

500 [distinguishing Kiser v. State, 89 Ga.
421, 15 S. E. 495, where the contrary was
held on an indictment for the same offense

but brought under a different statute].

9. Carter v. Com., (Ky. 1887) 5 S. W. 48.

10. State V. West, 157 Mo. 309, 57 S. W.
1071, holding a particular indictment to be
sufficient under a statute making it a felony
to stop a train with intent to commit a rob-

bery thereon.

11. State V. Leasman, 137 Iowa 191, 114
N. W. 1032.

12. State V. Leasman, 137 Iowa 191, 114
N. W. 1032, holding, however, that if it be
necessary to allege the ownership of tae
train, it is a sufficient allegation to allege
that it was a train upon the track of a
designated companv.

13. Sanders v. State, 118 Ga. 788, 45 S. E.
602; State v. Mead, 27 Vt. 722.

Allegations sufficient.— Wliere the statute
defines the offense of displacing or disturb-

ing any " fixture attached to the track or

switch," an indictment charging the displac-

ing or disturbing of " the connecting rod of

the said switch " is sufficient. Crawford v.

Com., 35 S. W. 114, 18 Ky. L. Rep. 16. Alle-

gations held sufficient as to the fact that the
obstruction was placed upon the track of

a railroad see Furlow v. State, 72 Ark. 384,

81 S. W. 232; State V. Kluseman, 53 Minn.
541, 55 N. W. 741.

14. State V. Wentworth, 37 N. H. 196, hold-,

ing, however, that if defendant is informed
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offense substantially in the language of the statute, with the material facts con-
stituting the particular offense/^ or to set forth all the material matters embraced
in the statute going to make up the offense.'" In an indictment for obstructing
a railroad track it is not necessary to allege that any train was actually obstructed
or hindered," that the obstruction was such as would endanger the passage of
trains or throw them from the track,'* or that defendant intended to endanger
Ufe or the safety of any train,'" or to set out the names of persons whose lives

were endangered.^" Neither is it necessary to allege who owned the road,^' or
whether it was owned by a corporation,^^ or if owned by a corporation whether
it was legally chartered or organized,^ or was a corporation authorized to do busi-

ness within the state.^* If the allegations of the indictment sufficiently charge the
offense under the statute, additional and unnecessary allegations may be dis-

regarded as surplusage.^^

e. Issues, Proof, and Variance.-" In prosecutions for offenses incident to the

operation of railroads as in other criminal cases, the evidence must conform to

the allegations of the indictment.^' So where an indictment for wrongful death
specifies the acts of negfigence causing the injurj', evidence of neghgence in other

respects is not admissible.^' So also each material allegation of the indictment
must be supported by proof,^^ and any material variance is fatal to a recovery; ^

but it is not necessary to prove aU that is alleged if what is proved constitutes a

of tlie place where the track was obstructed,
the character of the obstruction and the name
of the railroad, he has all the necessary in-

formation for this purpose.
15. State V. Clemens, 38 Iowa 257; State

r. Oliver, 55 Kan. 711, 41 Pac. 954; State v.

Beckman, 57 X. H. 174; State v. Wentworth,
37 N. H. 196; Barton v. State, 28 Tex. App.
483, 13 S. W. 783.

An indictment is not bad for duplicity un-
der the California statute, where it charges
defendant with throwing a switch with in-

tent to derail a train, " and " boarding a
passenger train with intent to rob the train,

both acts being directed against the same
train, the statute specifying certain separate
acts, including the above, as felonies, but the
whole act being designed as a provision to

prevent the wrecking of trains. People r.

Thompson, 111 Cal. 242. 43 Pac. 748.

The omission of the word " of " between
the word " track " and the name of the rail-

road company, in an indictment for placing
an obstruction upon the track, does not ren-

der the indictment insufficient. Stanfleld v.

State, 43 Tex. Cr. 10, 62 S. W. 917.

16. State v. Wentworth, 37 N. H. 196.

The technical name of the ofiense need not
be set out, it being sufficient if the indict-

ment describes the offense in the language
of the statute, and states the acts of defend-

ant constituting the offense so clearly that he
could not be misled as to the charge against
him. State f. Hessenkamp, 17 Iowa 25.

17. State V. Clemens, 38 Iowa 257.

18. Riley v. State, 95 Ind. 446.

19. State V. Beckman, 57 N. H. 174; Peo-
ple v. Adams, 16 Hun (N. Y.) 549.

20. State r. Wentworth, 37 N. H. 196;
Barton r. State, 28 Tex. App. 483, 13 S. W.
783

21. State V. Wentworth, 37 N. H. 196.

22. State v. Wentworth, 37 N. H. 196.

See also Alsobrook v. State, 126 Ga. 100,
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54 S. E. 805, holding, however, that an alle-

gation that it was the " track of the Georgia
Southern and Florida Railway Company"
imports a corporation. Contra, State v.

Mead, 27 Vt. 722, where the statute defining
the offense uses the term " of any railroad
corporation."

23. Duncan r. State, 29 Fla. 439, 10 So.

815; State i: Wentworth, 37 X. H. 196.

Contra, Sanders r. State, 118 Ga. 788, 45
S. E. 602, where the statute defining the of-

fense specifies a " chartered " company.
24. Rooney v. Com., 102 Ky. 373, 43 "S. W.

689, 19 Ky. L. Rep. 1390.

25. State r. Oliver, 55 Kan. 711, 41 Pac.
954 (allegation that defendant's intention was
to injure the company, its passengers and
employees) : McCarty r. State, 37 Miss. 411
(unnecessary allegations descriptive of the
nature and effect of the obstruction) ; Harris
V. State, 82 Tenn. 485; State v. Bisping, 123
Wis. 267, 101 N. W. 359 (unnecessary alle-

gation as to defendant's purpose in obstruct-

ing the track )

.

&6. See, generally, Indictments and In-
formations, 22 Cvc. 450.

27. Com. r. Fitchburg R. Co.. 126 Mass.
472: State r. Wentworth, 37 N. H. 196.

28. Com.
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criminal offense of the nature and quality charged,'' and where time is not of the

essence of the offense, it need not be proved as alleged, but the offense may be
proved to have been committed at any time prior to the finding of the indictment
and within the period prescribed by the statute of limitations.^^ On an indict-

ment for wrongful death under a statute making the company liable for negli-

gence on the part of the company or gross negUgence on the part of its servants,

an indictment charging negligence on the part of the company is not supported
by proof of mere negligence on the part of its servants without proof of any author-

ization or instruction from the company to do the acts complained of,^' and where
the gross negUgence of its servants is relied on, such negUgence must be proved as

alleged.'* On a prosecution for placing obstructions upon a railroad track the
motive need not be proved,^ but there must be« legal and competent evidence

identifying the defendant with the act constituting the offense;'" and where the

indictment alleges that the obstruction was placed upon the track of a particular

railroad company, naming it, this becomes descriptive of the track and must
be proved as alleged,'' although if the indictment merely designates the name of

the road without any aUegation as to its ownership proof of ownership is not
necessary.'' On an indictment for burning a bridge alleged to be the property
of a certain railroad company, the proof of ownership is sufficient if it shows
that the bridge formed a part of the road-bed of the company named and was
actually used by such company; '° and where an indictment for attempting to

wreck a train does not allege that it was owned or operated by a corporation,

the state may show by parol evidence that the road was in fact known as the
road of the company named in the indictment, without producing the charter

of the company.^" As in other criminal cases the jury is not authorized to convict

upon a preponderance of evidence, but must be satisfied of defendant's guilt

beyond a reasonable doubt.*'

f. Evidence. On indictments for offenses incident to the operation of rail-

roads the general rules of evidence in criminal cases apply,*^ except in prosecutions,

as for wrongful death, which are in effect civil actions for damages and are governed
by the same rules of evidence as civil actions of this character.*' The evidence
to be admissible must be relevant to the issue and have some legitimate bearing
upon the question of defendant's guilt or innocence of the offense charged;** but

31. Allison v. State, 42 Ind. 354, holding S. E. 882 (placing obstruction on railroad
that, on an indictment for obstructing a rail- track )

.

road track by placing pieces of timber 37. Blocker x,. State, (Tex. Cr. App. 1903\
thereon, the proof need not correspond with 73 S. W. 955.

the allegations as to the number of pieces, 38. Clifton v. State, 73 Ala. 473.
proof of any number being sufficient to con- 39. Duncan v. State, 29 Fla. 439, 10 So. 815.
stitute the offense. 40. Walker v. State, 97 Ga. 213, 22 S. B.

32. Cincinnati R. Co. c. Com., 80 Ky. 137 528.

(indictment against a railroad company for 41. Cox v. Com., 9 S. W. 804, 10 Ky. L.

obstructing a street) ; McCarty v. State, 37 Eep. 597 (indictment for breaking into depot
Miss. 411 (indictment for placing obstruc- with intent to steal) ; Stanfield v. State, 43
tions upon a railroad track). Tex. Cr. 10, 62 S. W. 917 (indictment for

33. Com. v. Boston, etc., 11. Co., 133 Mass. placing obstruction on railroad track).

383. 42. See Ceiminal Law, 12 Cyc. 379.

34. Com. V. Fitchburg R. Co., 120 Mass. Evidence held sufficient to support a con-

372. viction on a prosecution against a railroad

An allegation of gross negligence is not company for failure to give crossing signals

sustained by proof that at the time of the see Mobile, etc., R. Co. v. Com., 92 S. W.
injury the engine was being run at a high 299, 28 Ky. L. Rep. 1360.

rate of speed, in the absence of any evi- Evidence held insufficient to support a con-

denoe that the servants of the railroad com- viction for failing to maintain a suitable

pany in so doing were acting in violation of water-closet at a station as required by stat-

their duty. Com. v. Fitchburg R. Co., 126 ute see State v. Baltimore, etc., R. Co., 61

Mass. 472. W. Va. 634, 57 S. E. 44.

35. Clifton V. State, 73 Ala. 473. 43. State v. Grand Trunk R. Co.. 58 Me.
36. Cox v. State, (Tex. Cr. App. 1900) 176, 4 Am. Rep. 258.

59 S. W. 903 (placing obstruction on rail- 44. Louisville, etc., R. Co. f. Com., 80

road track); Brown v. Com., 97 Va. 791, 37 Ky. 143, 3 Ky. L. Rep. 644, 44 Am. Rep.

[X, B, 8, f]
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where there is any question as to whether defendant did the act charged, any
evidence is admissible which tends to show a motive for the act."^ Evidence of
acts constituting a separate and distinct offense while not ordinarily admissible
is admissible if such acts were so closely connected with the act charged as to be
regarded as a part of the same transaction/" or for the purpose of showing the
motive for committing the offense charged/^ or the intention with which the act
was done/' or that defendant was at the time in a position or situation to have
committed the offense charged; *' but the court should in such cases instruct the
jury as to the purpose for which the evidence was admitted and Umit their con-
sideration of it accordingly.^" On an indictment for attempting to wreck a rail-

road train, evidence of prior attempts is not admissible where it does not in any
way connect accused with such attempts.^' On an indictment against a railroad

company for obstructing a highway, where each obstruction constitutes a separate
offense, the prosecution should be required to elect which offense it will prosecute
for, and the evidence should be Umited to that offense/^

g. Trial and Review. The rules applicable to criminal cases generally apply
to the conduct of the trial,^^ and proceedings for review.^*

C. Companies and Persons Liable* — l. In General. Owing to the

468, holding that on a prosecution against
a railroad company for nuisance in habitually
operating its trains at a crossing in a negli-
gent and dangerous manner, evidence is not
admissible of the absence of casualties on
other roads conducted in a more populous
community and at the intersection of high-
ways more generally used than the one in
question.

On a prosecution for throwing a switch evi-
dence that defendant knew that his brother
was on a train which would shortly pass is
inadmissible where its object is to show that
defendant was so drunk that he did not know
right from wrong, since this fact would not
affect his liability. Conley c. Com., 98 Ky
125. 32 S. W. 285, 17 Ky. L. Kep. 678.

45. State k. Dearborn, 59 N. H. 348, hold-
ing that on a prosecution for obstructing a
railroad track, evidence that the company
had twice caused the arrest of defendant on
criminal charges is admissible as tending to
show motive.

46. State v. Wentworth, 37 N. H. 196, evi-

dence of placing other obstructions upon
railroad track than those charged.

47. Barton r. State, 28 Tex. App. 483, 13
S. W. 783, evidence of placing other obstruc-
tions on track than those charged.

48. Stanfield v. State, 43 Tex. Cr. 10, 62
S. W. 917, holding that where, on an in-

dictment for placing an obstruction on a
railroad track, it was claimed by defendant
that it was inadvertently done, evidence of

the placing of a different obstruction upon
the same track at a different place at a
short time afterward on the same day is

admissible.
49. State v. Wentworth, 37 N. H. 196.

50. Barton r. State, 28 Tex. App. 483. 13

S. W. 783.

51. Alsobrook v. State, 126 Ga. 100, 54

S. E. 805.

52. Louisville, etc., R. Co. v. Com., 117

Ky. 350, 78 S. W. 124, 70 S. W. 275, 25 Ky. L.

Rep. 1452, 2050.

53. See Cbiminal Law, 12 Cyc. 504.
Instructions.—The instructions of the court

must not be so framed that the jury might
construe them as intimating an opinion upon
the merits of the case or placing the burden
of proof upon defendant. Stanfield v. State,
43 Tex. Cr. 10, 62 S. W. 917. On a prosecu-
tion of a railroad company for obstructing
a street, it is not error to charge that malice
is not an essential element of the offense,
but that it must have been a wilful obstruc-
tion, and to define " wilfully " as " inten-
tionally or knowingly " where the jury are
also instructed that to be indictable the ob-
struction must have been unreasonable. State
r. Chicago, etc., R. Co., 77 Iowa 442, 42
N. W. 365, 4 L. R. A. 298. On a prosecu-
tion under a statute making it a criminal
offense to wilfully and maliciously disturb
any fixture attached to a car by which it

might be upset, etc., where there was evi-

dence that defendant in turning on an air
cock on the train did the act innocently
without any knowledge that its probable ef-

fect would be to derail the train, it is error
for the court to fail lo submit the question
of defendant's intent to the jury. Thacher
r. Com., 85 S. W. 1096, 27 Ky. J,. Rep.
620.

Questions for jury.— Whether a railroad
company complies with Ky. St. (1903) § 772,
requiring every railroad company to provide
convenient and suitable waiting-rooms at its

depots for passengers is for the jury, as-

certainable on any evidence of the size of
the town and the number of passengers ar-
riving at and departing therefrom. Illinois

Cent. R. Co. v. Com., 99 S. W. 320, 30 Ky.
L. Rep. 697.

A special verdict on a prosecution against a
railroad company must find defendant guilty
or not guilty subject to the opinion of the
court upon the law as applicable to the facts
ascertained therein. State v. Divine, 98 N. C.

778, 43 S. E. 477.

54. See Ckiminal Law, 12 Cyc. 792.

[X, B, 8, f]
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relations often sustained by two or more companies or persons to the ownership,

operation or use of the same road, the question frequently arises as to which or

how many of such companies or persons is liable for an injury occurring in the

operation of the road; and while there is some conflict of authority as to the rights

and liabilities growing out of certain relations, ^^ it is well settled that the company
to which the franchise for the operation of a railroad is granted by the state

assumes by its acceptance the duty toward the public of seeing that it is properly

exercised, and cannot without legislative authority farm out its franchises or

permit by lease, hcense, or otherwise, another company or person to exercise

them so as to avoid the habihties incident thereto.^" It is equally well settled

that any company using or operating a railroad, although not the owner of the

road, is Uable for its own negUgence or that of its own servants.^' A railroad

company may also stand in the relation of agent to another so as to render that

other liable for its negUgent acts,''* or the relation between two railroad companies
may be such as to constitute a partnership with the liabilities ordinarily incident

to that relation.^" One railroad company does not become liable for the acts of

the servants of another merely by reason of being a stock-holder in that company,™
or guarantor of its bonds, "^ as such facts do not of themselves constitute either a

partnership or make one company the servant or agent of the other; "^ but where
one company actually controls others through the ownership of their stock and
operates all of the lines as a single system, although the general management of

each road is retained by the company owning it, the dominant company will

be Uable for injuries due to the neghgence ot one of the subordinate companies."^

Where, pursuant to legislative authority for the interchange of business between
intersecting roads, two railroad companies maintain at a point of intersection a
depot and sidings for their joint use, one of such companies is not hable for injuries

55. Heron v. St. Paul, etc., R. Co., 68
Minn. 542, 71 N. W. 706; Logan v. North
Carolina R. Co., 116 N. C. 940, 21 S. E.
959.

56. Georgia.— Macon, etc., R. Co. c. Mayes,
49 Ga. 355, 15 Am. Rep. 678.

Illinois.— Pennsylvania Co. (-. Elletl, 132
111. 654, 24 N. E. 559; Wabash, etc., R. Co.
V. Peyton, 106 111. 534, 46 Am. Rep. 705.

Louisiana.— Muntz v. Algiers, etc., R. Co.,

Ill La. 423, 35 So. 624, 100 Am. St. Rep.
495, 64 L. R. A. 222.

Minnesota.— Freeman v. Minneapolis, etc.,

R. Co., 28 Minn. 443, 10 N. W. 594.

Missouri.— McCoy v. Kansas City, etc., R.

Co., 36 Mo. App. 445.

'Neio York.—Abbott v. Johnstown, etc..

Horse R. Co., 80 N. Y. 27, 36 Am. St. Rep.
572.

South Carolina.— Chester Nat. Bank v. At-

lanta, etc., R. Co., 25 S. C. 216.

Texas.— Central, etc., R. Co. !-. Morris, 68

Tex. 49, 3 S. W. 457.
Wisconsin.— Jefferson r. Chicago, etc., R.

Co., 117 Wis. 549, 94 N. W. 289.

United States.— Briscoe v. Southern Kan-
sas E. Co., 40 Fed. 273.

See 41 Cent. Dig. tit. "Railroads," § 789
et seq.

57. Florida.— Jacksonville, etc., R. Co. v.

Garrison, 30 Fla. 557, 11 So. 929.

Illinois.—^Wabash, etc., R. Co. v. Peyton,
106 111. 534, 46 Am. Rep. 705.

Kansas.— Chicago, etc., R. Co. v. Groves,

56 Kan. 601, 11 Pac. 628.

Minnesota.— Cantlon v. Eastern R. Co., 45

Minn. 481, 48 N. W. 22.

New York.— Leonard v. New York Cent.,
etc., R. Co., 42 N. Y. Super. Ct. 225.

Texas.— Texas, etc., R. Co. v. Ross, 7 Tex.
Civ. App. 653, 26 S. W. 728.

United States.— Clark v. Geer, 86 Fed. 447,
32 C. C. A. 295.

See 41 Cent. Dig. tit. "Railroads," § 789
et seq.

Liability of lessee see infra, X, C, 4, a, (ii).

Liability of company using or operating
road of another see infra, X, C, 6.

Penalties.—A railroad company in the ex-
clusive possession and operating the road of
another is liable for the statutory penalty
for failure to give crossing signals. State v.

Missouri Pac. R. Co., 149 Mo. 104, 50 S. W.
278.

58. McWilliams v. Detroit Cent. Mills Co.,

31 Mich. 274.

59. Block V. Pitchburg R. Co., 139 Mass.
308, 1 N. E. 348; Harrill v. South Carolina,
etc., R. Co., 135 N. C. 601, 47 S. E. 730;
Lehigh Valley R. Co. v. Dupont, 128 Fed.
840, 64 C. C. A. 478.

60. Jones v. Pennsylvania R. Co., 19 D. C.

178 [reversed on other grounds in 155 U. S.

333, 15 S. Ct. 136, 39 L. ed. 176] ; Mathews
V. Atchison, etc., R. Co., 60 Kan. 11, 55 Pac.

282; Atchison, etc., R. Co. v. Davis, 34 Kan.
209, 199, 8 Pac. 530, 146.

61. Mathews v. Atchison, etc., R. (jo., 60
Kan. 11, 55 Pac. 282; Atchison, etc., R. Co.

V. Davis, 34 Kan. 209, 199, 8 Pac. 530, 146.

62. Mathews v. Atchison, etc., R. Co., 60
Kan. 11, 55 Pac. 282.

63. Lehigh Valley E. Co. v. Delachesa, 145
Fed. 617, 76 C. C. A. 307.

[X, C, 1]
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occasioned by the negligence of the other in leaving a car belonging to and under
the exclusive control of the latter standing upon the siding so as to obstruct the

highway; ^* and where the statutes authorize the commitment of the loading

of cars by railroad companies to the shipper, the company will not be Uable for

injuries caused by the neghgence of the shipper while loading a car furnished

him for that purpose.*^ Private persons will be Uable for injuries due to the

negligent handhng of railroad cars by them or their servants,"" or injuries due
to malicious interference with railroad cars or machinery; " and one who owns
a bridge connecting buildings owned by him on opposite sides of a railroad track

will be liable for injuries to brakemen due to the bridge not being of sufficient

height above the tracks."' A company operating a private railroad for logging

purposes is Uable to the same extent as an ordinary pubUc railroad company for

the negligence or misconduct of its servants, "° or for damages caused by fires

negUgently communicated by its locomotives.™

2. Railroad Companies and Contractors For Construction— a. In General.

A railroad company may contract for the construction of its road by another

person without retaining any control over the manner of doing the work,'' or

may make such contract with regard to repairs on its road; " and in case of injuries

occurring from the negUgence or misconduct of a contractor or his employees

or during his control of the road, the liability of the railroad company, as in the

case of natural persons, depends upon whether the contractor was the agent or

employee of the company or was an independent contractor," and this question

is determined primarily by whether the railroad company had the right to control

the manner of doing the work," or was in the possession and control of the road

or the operation of the train thereon at the time and place of injury.'^ If the

contractor for construction is an independent contractor the company will not

be liable for his negligencef or wrongful acts,'" subject to the usual exceptions

64. Jolly V. Missouri, etc., R. Co., 38 Tex.
Civ. App. 332, 85 S. W. 837; Missouri, etc.,

R. Co. V. Jolly, al Tex. Civ. App. 512, 72

S. W. 871.

65. Washington v. Texas, etc., R. Co., 22
Tex. Civ. App. 189, 54 S. W. 1092.

66. Noble v. Cunningham, 74 111. 51.

67. Hunger v. Baker, 65 Barb. (N. Y.)

539, 1 Thomps. & C. 122.

68. Dukes v. Eastern Distilling Co., 51 Hun
(N. Y.) 605, 4 N. Y. Suppl. 562. But see

StoneBack v. Thomas Iron Co., 2 Pa. Cas.

97, 4 Atl. 721.

69. Stewart v. Cary Lumber Co., 146 N. C.

47, 59 S. E. 545.

70. Simpson v. Enfield Lumber Co., 133

N. C. 95, 45 S. E. 469, 131 N. C. 518, 42

S. E. 939; Craft u. Albemarle Timber Co.,

132 N. C. 151, 43 S. E. 597.

71. Kansas.— Kansas Cent. R. Co. v. Fitz-

simmons, 18 Kan. 34.

Xehraska.— Hitte v. Republican "Valley R.

Co., 19 Nebr. 620, 28 N. W. 284.

Ohio.— Hughes v. Cincinnati, etc., R. Co.,

39 Ohio St. 461.

fiouth Carolina.— Rogers v. Florence R.

Co., 31 S. C. 378, 9 S. E. 1059.

Texas.— Cunningham v. International R.

Co., 51 Tex. 503, 32 Am. Rep. 632.

See 41 Cent. Dig. tit. "Railroads," § 793.

After procuring the right of way the com-

pany may delegate to another lawful author-

ity to enter upon the same and make its

road-bed and perform other proper acta of

construction (Cunningham v. International

[X, C, 1]

R. Co., 51 Tex. 503, 32 Am. Rep. 632) ;

and if it retains no control over the manner
of doing the work it will not be liable for

trespass committed by the contractor or his

servants outside of the right of way upon
adjoining lands without the assent of the

companv (Waltemeyer v. Wisconsin, etc., R.
Co., 71' Iowa 626, 33 N. W. 140; Hughes
r. Cincinnati, etc., R. Co., 3« Ohio St. 461.
Compare Cairo, etc., R. Co. v. Woolsey, 85
111. 370) ; but where a contractor wrongfully
appropriates land for the right of way, he
will not be considered as engaged merely in

the work of construction but must be held
to be acting for the corporation, and al-

though the act was unauthorized the com-
pany will be liable therefor if it receives

and enjovs its benefits (Bloomfield R. Co.

v. Grace,' 112 Ind. 128, 13 N. E. 680).
72. Bibb V. Norfolk, etc., R. Co., 87 Va.

711, 14 S. E. 163.

73. Kansas Cent. R. Co. v. Fitzsimmons,
18 Kan. 34; Hitte v. Republican Valley R.

Co., 19 Nebr. 620, 28 N. W. 284; Hughes
r. Cincinnati, etc., R. Co., 39 Ohio St. 461;
Burton v. Galveston, etc., R. Co., 61 Tex. 526.

74. Rome, etc., R. Co. v. Chasteen, 88 Ala.
591, 7 So. 94; Cunningham i;. International
R. Co., 51 Tex. 503, 32 Am. Rep. 632; Bibb
r. Norfolk, etc., R. Co., 87 Va. 711, 14 S. E.
163.

75. Kansas Cent. R. Co. ( . Fitzsimmons,
18 Kan. 34.

76. Kansas.— Kansas Cent. R. Co. v. Fitz-
simmons, 18 Kan. 34.
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in such cases,'' that the company will be liable where the act complained of was
not merely collateral and occurred incidentally in the doing of the work, but
the thing contracted to be done was of itself unlawful, essentially injurious, or a

nuisance,'' and that the railroad company cannot delegate to a contractor so as

to escape liability the right to exercise its corporate franchises, '° or avoid its lia-

bility in regard to any general duty or liability to the public imposed by law
directly upon the company,*" such as the statutory duties of constructing and
maintaining fences or cattle-guards,*' restoring highways to their former con-

dition,*^ or keeping the crossings in repair,'^ or the statutory hability for the

killing or injury of stock upon its road.** A railroad company cannot by contract

with a contractor for repairs relieve itself from hability for injuries to the employees
of the contractor, not parties to the contract, caused by the negUgence of the

railroad company in the operation of its trains.*^ A railroad company which
furnishes to a contractor defective machinery and appliances is Uable for injuries

caused thereby to a third person in the use for which they were intended.*"

b. Operation of Trains or Cars. In case of injuries due to the negligent or

improper operation of trains on roads or parts thereof which are being built by
construction contractors, the railroad company will not be Uable if the train

was exclusively controlled and operated by the contractor and his servants,*'

although it belonged to the railroad company and was furnished to the contractor

as a part of the consideration for the work done,** and the servants in charge of

it were employed primarily by the railroad company; *" but the company will

be liable for injuries done by the negUgent operation of a train used to deliver

supplies and materials to the contractor where it owns the train and operates

it by its own servants, °° although the contractor may have been in control of

'Nebraska.— Hitte v. Republican Valley E.
Co., 19 ISTebr. 620, 28 N. W. 284.

Ohio.— Hughes v. Cincinnati, etc., E. Co.,

39 Ohio St. 461.

Texas.— Cunningham r. International E.
Co., 51 Tex. 503, 32 Am. Eep. 632.

Virginia.— Bibb v. Norfolk, etc., R. Co., 87
Va. 711, 14 S. E. 163.

England.— Knight v. Fox, 5 Exch. 721, 14
Jur. 963, 20 L. J. Exch. 9 ; Hobbit v. London,
etc., R. Co., 4 Exch. 254; Reedie v. London,
etc., R. Co., 4 Exch. 244, 20 L. J. Exch. 65,

6 R. & Can. Cas. 184.

See 41 Cent. Dig. tit. "Railroads," §§ 793-
798.

Fires.—A railroad company is not liable

for damages caused by fires due to the negli-

gence of an independent contractor engaged
in the construction of its road, although the
statute nialces the company liable for the acts

of " any of its authorized agents or em-
ployees " in this regard. Rogers v. Florence
E. Co., 31 S. C. 378, 9 S. E. 1059.

77. See Master and Servant, 26 Cyc.
1557.

78. Ohio Southern E. Co. v. Morey, 47
Ohio St. 207, 24 N. E. 269, 7 L. R. A. 701.

See also Bibb v. Norfolk, etc., R. Co., 87 Va.
711, 14 S. E. 163.

79. Chattanooga, etc., E. Co. v. Whitehead,
89 Ga. 190, 15 S. E. 44.

80. Cincinnati, etc., E. Co. v. Van Dorn,
1 Ohio Cir. Ct. 292, 1 Ohio Cir. Dec. 160;
Houston, etc., R. Co. v. Meador, 50 Tex. 77.

81. Pound V. Port Huron, etc., R. Co., 54
Mich. 13, 19 N. W. 570; Gardner v. Smith,
7 Mich. 410, 74 Am. Dee. 722; Houston, etc.,

R. Co. V. Meador, 50 Tex. 77; Chicago, etc.,

R. Co. V. Yarbrough, {Tex. Civ. App. 1896)
35 S. W. 422.

The contractor is also personally liable

where the statutory liability in terms applies
to the railroad company " and their agents."
Gardner v. Smith, 7 Mich. 410, 74 Am. Dec.
722, liolding that the term " agents " should
be construed in its broadest sense as embrac-
ing contractors as well as employees.

82. Cincinnati, etc., E. Co. v. Van Dorn,
1 Ohio Cir. Ct. 292, 1 Ohio Cir. Dec. 160.

83. Taylor, etc., E. Co. ;;. Warner, (Tex.
Civ. App. 1895) 31 S. W. 66.

84. Huey v. Indianapolis, etc., E. Co., 45
Ind. 320; Wichita, etc., E. Co. r. Gibbs, 47
Kan. 274, 27 Pac. 991.

85. Ominger v. New York Cent., etc., R.
Co., 4 Him (N. Y.) 159, 6 Thomps. & C.

498.

86. Conlon v. Eastman E. Co., 135 Mass.
195.

87. Citv, etc., E. Co. v. Moores, 80 Md. 348,

30 Atl. 643, 45 Am. St. Eep. 345; Hitte v.

Republican Valley E. Co., 19 Nebr. 020, 28
N. W. 284; Meyer v. Minland Pac. R. Co.,

2 Nebr. 319; Cunningham v. International

R. Co., 51 Tex. 503, 32 Am. Eep. 632; Union
Pac. E. Co. V. Hause, 1 Wyo. 27.

88. Hitte V. Eepublican Valley E. Co., 19

Nebr. 620, 28 N. W. 284; Cunningham V.

International E. Co., 51 Tex. 503, 32 Am.
Eep. 632.

89. Cunningham v. International E. Co.,

51 Tex. 503, 32 Am. Eep. 632.

90. Burton v. Galveston, etc., E. Co., 61

Tex. 526.
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the company's train and servants to the extent of being authorized to designate
when, where, and to what extent the supplies and materials should be trans-
ported; "^ and where a railroad company furnishes a contractor with locomotives,
and men to operate them, whom it retains in its employ, it is liable for injuries

to these servants due to the unsafe or defective condition of the locomotives
furnished, although the contractor has exclusive possession of the track and con-
trol over the operation and movements of the train. '^ So also if a railroad com-
pany permits a contractor to exercise its franchises by running trains for general
traflSc on the road which he is constructing or repairing, it will be Uable for injuries

to third persons caused by the neghgence of the contractor's servants in operating
such trains; '^ but the fact that a contractor operates trains for general traffic

will not render the company liable for his acts if he is not doing so for the benefit

or with the consent of the company but without its authority,"* or if the injury com-
plained of was not sustained while the train was being operated for such purposes,

but merely for the purposes of construction."^

3. Sale or Other Transfer of Railroad — a. In General. Where one railroad

company purchases the road of another pursuant to authority vested in the cor-

porations to make such sale and purchase, the transaction stands upon the same
footing as any lawful sale or transfer of property made in good faith between
private individuals,"" and their rights and liabilities with respect to third persons
are governed by the same principles unless modified by statute or agreement
between the companies,*" or by order of court in case of a judicial sale."^

b. Liability of Vendor or Predecessor. Where a railroad company has made
a vahd sale of its road and franchise for operating the same to another company
or the same has been sold at a judicial sale, it is not Hable for an injury due to

the negligence or improper operation of the road occurring after it has parted
with its ownership, operation, and control,"" nor is this rule affected by the fact

that the sale was not registered or that the property continued to be assessed in

the name of the former owner.'

e. Liability of Purchaser or Transferee— (i) In General. Where there is

authority to sell and there is a bona fide and valid sale and not a consolidation

or mere change of name,^ a railroad company which purchases the road and fran-

chises of another is not liable for damages caused by the neghgence or improper

91. Burton v. Galveston, etc., R. Co., 61 95. Rome, etc., R. Co. v. Chasteen, 88 Ala.
Tex. 526. See also Coggin v. Central R. Co., 591, 7 So. 94.

62 Ga. 685, 35 Am. Rep. 132. 96. Hawkins v. Georgia Cent. R. Co., 119
92. Savannah, etc., R. Co. v. Phillips, 90 Ga. 159, 46 S. E. 82; Chesapeake, etc., R. Co.

6a. 829, 17 S. E. 82. v. Griest, 85 Ky. 619, 4 S. W. 323, 9 Ky. L.

93. Chattanooga, etc., R. Co. v. White- Rep. 177; Karn v. Illinois Southern R." Co.,

head, 89 Ga. 190, 15 S. E. 44; Chattanooga, 114 Mo. App. 162, 89 S. W. 346.

etc., R. Co. V. Liddell, 85 Ga. 482, 11 S. B. 97. Karn v. Illinois Southern R. Co., 114
853, 21 Am. St. Rep. 169; Chicago, etc., R. Mo. App. 162, 89 S. W. 346.

Co. V. Whipple, 22 111. 105; Lakin f. Willa- 98. Houston, etc., R. Co. v. Crawford, 88
mette Valley, etc.. R. Co., 13 Oreg. 436, 11 Tex. 277, 31 S. W. 176, 53 Am. St. Rep. 752,
Pac. 68, 57 Am. Rep. 25. 38 L. R. A. 761.

The contractor will be regarded as the Liability of purchaser at judicial sale see
agent or servant of the railroad company infra, X, C, 3, c, (ii).

employing him if he is exercising the char- 99. Western R. Co. v. Huss, 70 Ala. 565;
tered powers and privileges of the company Western R. Co. v. Davis, 66 Ala. 578; Good-
with its assent. Suburban R. Co. v. Balkwill, win v. Bodcaw Lumber Co., 109 La. 1050, 34

195 111. 535, 63 N. E. 389 [affirming 94 111. So. 74.

App. 454]. 1. Goodwin v. Bodcaw Lumber Co., 109 La.
Turn-tables.— A railroad company is liable 1050, 34 So. 74.

for an injury due to the negligent condition 2. Hawkins v. Georgia Cent. R. Co., 119
of a turn-table while the completed portion Ga. 159, 46 S. E. 82 ; Chesapeake etc., R. Cn.

of its road is being operated for general v. Griest, 85 Ky. 619, 4 S. W. 323, 9 Ky. L.

trafiic by a contractor for construction. Kan- Rep. 177; Karn v. Illinois Southern R. Co.,

sas Cent. R. Co. v. Fitzsimmons, 22 Kan. 686, 114 Mo. App. 162, 89 S. W. 346; Pennison
31 Am. Rep. 203. r. Chicago, etc., R. Co., 93 Wis. 344, 67 N. W.

94. Kansas Cent. R. Co. v. Fitzsimmons, 18 702.

Kan. 34. Consolidated roads see infra, X, C, 7, b.

[X, C, 2, b]
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operation of the road by its predecessor/ unless such Kability is expressly assumed/
or it is otherwise provided by statute;^ nor does a contract between the companies
by which the purchasing company agrees to assume the debts and Uabihties of

the other confer any right upon a third person to sue the purchasing company
in tort upon an unhquidated claim existing against the other company; ° but
the purchasing company will be liable for injuries occurring after the purchase
due to the omission of a general statutory duty of a continuing character, although
it should have been performed by its predecessor, such as the restoration of a

highway to its former condition,' or the construction of fences and cattle-guards,^

or for damages by fire set by its locomotives due to combustible material on its

right of way, although it accumulated during the management of its predecessor,"

or for injuries due to a non-compliance with the obligations imposed by the act

authorizing the purchase."
(ii) Purchaser at Judicial Sale. In the absence of statute or any

order or agreement to the contrary, the purchaser of a railroad at a judicial sale

under foreclosure or order of a court holding the custody of the property by a
receiver, takes the property free from claims against the receiver arising out of

his negligence or improper management of the road,^' although the right of action

3. Georgia.— Hawkins i'. Georgia Cent. R.
Co., 119 Ga. 159, 46 S. E. 82.

Kentucky.— Ijouisville, etc., E. Co. v. Orr,
91 Ky. 109, 15 S. W. 8, 12 Ky. L. Eep. 756;
Chesapeake, etc., E. Co. v. Grlest, 85 Ky.
619, 4 S. W. 323, 9 Kv. L. Eep. 177; Louis-
ville, etc., R. Co. V. Orr, 10 Ky. L. Eep. 677.

Missouri.—
• Lawson r. Illinois Southern E.

Co., 116 Mo. App. 690, 94 S. W. 870; Porter
V. Illinois Southern E. Co., 116 Mo. App.
526, 92 S. W. 744; Karn v. Illinois Southern
E. Co., 114 Mo. App. 162, 89 S. W. 346;
Surge i\ St. Louis, etc., E. v^o., 100 Mo. App.
460, 74 S. W. 7.

Texas.— Texas Cent. E. Co. r. Lyons, (Civ.
App. 1896) 34 S. W. 362.

Wisconsin.— Pennison v. Chicago, etc., E.
Co., 93 Wis. 344, 67 N. W. 702.

See 41 Cent. Dig. tit. " Eailroads," § 800.

If the original company is in effect dis-

solved by the sale by having disposed of all

its property and franchises, the remedy of

plaintiff is to reduce his claim to judgment
and enforce the same in equity against the
stock-holders who received the purchase-
money. Chesapeake, etc., E. Co. r. Griest,

85 Ky. 619, 4 S. W. 323, 9 Ky. L. Eep. 177.

If the purchasing company was in posses-
sion and operating the road prior to the
actual transfer and at the time when the

injury occurred, it would be the real per-

petrator of the injury and consequently liable

therefor. Karn v. Illinois Southern E. Co.,

114 Mo. App. 162, 89 S. W. 346.

4. See Karn v. Illinois Southern E. Co., 114
Mo. App. 162, 89 S. W. 346.

5. New Bedford E. Co. v. Old Colony E.
Co., 120 Mass. 397 (holding that under St.

(1874) authorizing the purchase of the fran-
chises and property of the Middleborough,
etc., E. Co., by the Old Colony E. Co., and
providing that the latter was to " be subject
to all the duties, liabilities, obligations and
restrictions to which " the former " may be
subject," the latter became directly liable in

an action of tort for damage occasioned by

the prior negligence of the former company) ;

Chicago, etc., E. Co. v. Lundstrom, 16 Nebr.
254, 20 N. W. 198, 49 Am. St. Eep. 718 (hold-

ing that a company purchasing the road of

another is liable for personal injury inflicted

by the latter, under the Nebraska statute of

1881, providing that the purchaser of a rail-

road " shall be subject to any and all laws,

(liens), incumbrances, or indebtedness exist-

ing against the railroad company from which
such road may be so purchased").

6. Hawkins" v. Georgia Cent. E. Co., 119
Ga. 159, 46 S. E. 82; Chesapeake, etc., E.
Co. V. Griest, 85 Kv. 619, 4 S. W. 323, 9 Ky.
L. Eep. 177.

The claim must first be reduced to judg-
ment by action against the company whose
negligence occasioned the injury complained
of. Chesapeake, etc., E. Co. v. Griest, 85

Kv. 619, 4 S. W. 323, 9 Ky. L. Eep. 177.

7. Thayer v. Flint, etc., E. Co., 93 Mich.
150, 53 N. W. 216.

8. Toledo, etc., E. Co. v. Arnold, 51 111. 241,
holding further that where the statute re-

quires railroads to be fenced within six

months after they are opened for use, the
purchasing company will be liable for in-

juries to stock due to the absence of fences,

although it has not been in possession for

six months, provided the road has been in

use for that length of time.
9. Lake Erie, etc., E. Co. v. Cruzen, 29 111.

App. 212, holding that the purchasing com-
pany is liable, although it had been in posses-

sion only seven days.
10. Johnson v. Pennsylvania E. Co., 2

Chest. Co. Eep. (Pa.) 315, holding that the

Pennsylvania Eailroad Company, under the

act and contract of purchase from the state, is

liable for damages resulting from the unsafe

condition of a bridge over which a highway
crosses the railroad, although such bridge

was constructed by the state before it trans-

ferred the railroad to the company.
11. White V. Keokuk, etc., E. Co., 52 Iowa

97, 2 N. W. 1016; Tobin v. Central Vermont

[X, C, 3, e, (II)]
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accrued after the sale if before its confirmation by the court " or delivery of the
deed; ^^ but after title has vested in the purchaser by confirmation of the 'Sale

and deed, the purchaser wiU be liable for any subsequent torts of the receiver,

if continued in possession, occuiring between the time of the transfer of title and
the final delivery of possession, to the extent of the permanent improvements
made upon the property by the receiver with funds derived from the surplus
earnings of the road during this period," but in the absence of any investment
in improvements of earnings accruing during such period, the purchaser cannot
be held liable upon the ground that the receiver was his agent. ^'^ The court

ordering the sale may impose a liability upon the purchaser as a part of the con-
sideration of the purchase,'" and the purchaser will be liable for claims against

the receiver where it accepts the road under an order or decree imposing such
liabiUty," or where such liability is assumed by covenant in the deed of transfer; '*

but a Uabihty on the part of the purchaser existing merely by virtue of an order

R. Co., 185 Mass. 337, 70 N. E. 431; Metz v.

Buffalo, etc., R. Co., 58 N. Y. 61, 17 Am. Rep.
201; Howe c. St. Clair, 8 Tex. Civ. App. lul,

27 S. W. 800.

A judgment against the receiver for a tort

committed by him during his operation of the
road cannot be declared a lien upon the prop-
erty purchased. White v. Keoliuk, etc., R.
Co., 52 Iowa 97, 2 N. W. 1016.

Although the railroad company is the pur-
chaser and thereby reacquires its property,

it takes the same free from all claims against
the receiver, except such as may be imposed
by the terms of the sale. Howe r. St. Clair,

8 Tex. Civ. App. 101, 27 S. W. 800.

Uader the North Carolina statute a pur-
chaser of a railroad at a sale under fore-

closure of a mortgage is liable for the torts

of its predecessor to the extent of the value
of the property purchased, but the judgment
against the purchasing company should be
credited with any surplus remaining in the

hands of a leceiver of the old company.
Howe r. Harper, 127 N. C. 356, 37 S. E. 505.

12. Metz V. Buffalo, etc., R. Co., 58 N. Y.

61, 17 Am. Rep. 201.

13. White V. Keokuk, etc., R. Co., 52 Iowa
97, 2 N. W. 1016.

14. Houston, etc., R. Co. v. McFadden, 91

Tex. 194, 42 S. W. 593 [affirming on this

point (Civ. App. 1897) 40 S. W. 216];
Houston, etc., R. Co. V. Crawford, 88 Tex.

277, 31 S. W. 176, 53 Am. St. Rep. 752, 28

L. R. A. 761; Houston, etc., R. Co. !!. Kelly,

(Tex. Civ. App. 1896) 35 S. W. 878; Hous-
ton, etc., R. Co. V. Strycharski, (Tex. Civ.

App. 1896) 35 S. W. 851.

But to authorize a recovery in such cases

against the purchaser, it is necessary for

plaintiff to allege and prove that improve-

ments were made by the receiver after the

sale rind conveyance by the application of

earnings arising subsequent to the sale

(Crawford P. Houston, etc., R. Co., 89 Tex.

89, 33 S. W. 534; Ray v. Dillingham, (Tex.

Civ. App. 1897) 41 S. W. 188; Holman
V. Galveston, etc., R. Co., 14 Tex. Civ.

App. 409, 37 S. W. 464) ; although it has

been held that an allegation that such im-

provements were made during the period

that said property was in the hands of said

receiver is sufficient to admit evidence of

[X, C, 3, e, (ii)]

improvements made at any time during his

possession (San Antonio, etc., R. Co. v.

Bowles, 88 Tex. 634, 32 S. W. 880).
15. Ray v. Dillingham, (Tex. Civ. App.

1897) 41 S. W. 188. See. also Archambeau
r. New York, etc., R. Co., 170 Mass. 272, 49

N. E. 435; Fidelity Ins., etc., Co. v. Norfolk,

etc., R. Co., 88 Fed. 815.

16. Houston, etc., R. Co. v. Crawford, 88

Tex. 277, 31 S. W. 176, 53 Am. St. Rep. 752,

28 L. R. A. 761.

17. Wabash R. Co. i. Stewart, 41 111. App.
640 ; Central Trust Co. r. Sloan, 65 Iowa 655,

22 N. W. 916; Sloan v. Central Iowa R. Co.,

62 Iowa 728, 16 N. W. 331; Memphis, etc.,

R. Co. r. Glover, 78 Miss. 467, 29 So. 89;

Baer v. Erie R. Co., 95 N. Y. Suppl. 486.

But see Tobin r. Central Vermont R. Co.,

185 Mass. 337, 70 N. E. 431, holding that a
decree imposing as a condition of the sale

that the purchaser should take subject to
" all debts, obligations and liabilities of the

receivers " does not authorize a person hav-

ing an unliquidated claim for a tort against

the receivers to sue the purchaser at law
either in tort or contract, since the pur-

chaser was not guilty of the tort and the

claimant not a party to the agreement, but
that such claims should be submitted to the

determination of the court under whose au-

thority the original proceedings were begun.
18. Memphis, etc., R. Co. v. Clover, 78

Miss. 467, 29 So. 89; Schmid r. New York,

etc., R. Co., 32 Hun (N. Y.) 335; Baer v.

Erie R. Co., 95 N. Y. Suppl. 486.

Limitation of purchaser's liability.— If the

agreement of the purchasing company is

merely to assume such claims as might have
been enforced against the property or funds
in the hands of the receiver not properly

disposed of, it is not liable for the amount
of such judgments as might be obtained upon
liabilities incurred by the receiver, unless

there were funds In his hands which might,
in an action against him, have been subjected

to their payment. Ryan v. Havs, 62 Tex.
42.

The complaint in an action seeking to hold
the purchaser liable upon the ground of con-

tract must set out the terms of the agree-
ment. Houston, etc., R. Co. v. Norris, (Tex.
Civ. App. 1897) 41 S. W. 708.
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of court can be enforced only in accordance with the terms and conditions of

such order." The company purchasing a railroad under a foreclosure sale will

be hable for any injury occurring after the purchase due to the non-performance
of any duty of a continuing nature, although it should have been performed by
its predecessor.^"

4. Lessors and Lessees — a. In General— (i) Liability of Lessor. iS.

railroad company to which a franchise for the operation of a railroad has been
granted by the state cannot, without legislative authority, divest itself of any of

the duties and habilities incident thereto by leasing its road to another,^^ and so

it is uniformly held that if the lease is unauthorized the lessor company will remain
liable for the torts of the lessee in the operation of the road,^^ and in a few cases

it has been stated broadly, without express reference to whether the lease was
authorized or not, that the lessor is hable for the torts of the lessee.^^ Where,
however, there is legislative authority for the execution of the lease but no express

provision as to the subsequent habiUty of the lessor, there arc directly conflicting

lines of authority as to the lessor's liability,^* some of the decisions holding that

19. Houston, etc., R. Co. v. Crawford, 88
Tex. 277, 31 S. W. 176, 53 Am. St. Rep.

752, 28 L. R. A. 761, holding that where the

order imposing a liability upon the purchaser
for claims against the receiver limits the

time for their presentation, the purchaser
will be liable only for such claims as are

presented within the time limited.

20. Gage v. Pontiac, etc., R. Co., 105 Mich.

335, 63 N. W. 318, holding that the pur-

chaser is liable for injuries occurring ajfter

the purchase and due to a failure to restore

a highway to its former condition, although
this duty should have been performed by its

predecessor.

31. Illinois.— Ohio, etc., R. Co. v. Dunbar,
20 111. 623, 71 Am. Dec. 291.

Louisiana.— Muntz v. Algiers, etc., R. Co.,

Ill La. 423, 35 So. 624, 100 Am. St. Rep.

495, 64 L. R. A. 222.

Massachusetts.— Braslin v. Somerville

Horse R. Co., 145 Mass. ,64, 13 N. E. 65.

Minnesota.— Freeman v. Minneapolis, etc.,

R. Co., 28 Minn. 443, 10 N. W. 594.

Mississippi.—Illinois Cent. R. Co. v. Lucas,

89 Miss. 411, 42 So. 607.

'New York.—Abbott v. Johnstown, etc..

Horse R. Co., 80 N. Y. 27, 36 Am. Rep.
572.

North Carolina.— Logan v. North Caro-
lina R. Co., 116 N. C. 940, 21 S. E. 959.

South Carolina.— Davis v. Atlanta, etf..

Air Line R. Co., 63 S. C. 370, 577, 41 S. E.

468, 892; Parr v. Spartanburg, etc., R. Co.,

43 S. C. 197, 20 S. E. 1009, 49 Am. St. Rep.
826; Chester Nat. Bank v. Atlanta, etc..

Air Line R. Co., 25 S. C. 216.
Texas.— Central, etc., R. Co. v. Morris, 68

Tex. 49, 3 S. W. 457.
United States.— Briscoe v. Southern Kan-

sas R. Co., 40 Fed. 273.
See 41 Cent. Dig. tit. "Railroads," §§ 802,

803, 804.

22. Illinois.— Ohio, etc., R. Co. i\ Dunbar,
20 111. 623, 71 Am. Dec. 291.
Kentucky.— Louisville, etc., R. Co. v.

Breeden, 111 Ky. 729, 64 S. W. 667, 23 Ky.
L. Rep. 1021, 1763.

Louisiana.— Muntz v. Algiers, etc., R. Co.,

Ill La. 423, 35 So. 624, 100 Am. St. Rep.
495, 64 L. R. A. 222.

Minnesota.— Freeman v. Minneapolis, etc.,

R. Co., 28 Minn. 443, 10 N. W. 594.
New York.— Abbott v. Johnstown, etc..

Horse R. Co., 80 N. Y. 27, 36 Am. Rep. 572.

Oregon.— Lakin v. Willamette Valley,
etc., R. Co., 13 Oreg. 436, 11 Pac. 68, 57 Am.
Rep. 25.

Pennsylvania.— Van Steuben v. New Jer-
sey Cent. R. Co., 178 Pa. St. 367, 35 Atl.

992, 34 L. R. A. 577 [reversing 4 Pa. Dist.
153].

Texas.—International, etc., R. Co. r. Eck-
ford, 71 Tex. 274, 8 S. W. 679; International,
etc., R. Co. V. Dunham, 68 Tex. 231, 4 S. W.
472, 2 Am. St. Rep. 484; Central, etc., R. Co.
r. Morris, 68 Tex. 49, 3 S. W. 457; Inter-
national, etc., R. Co. f. Underwood, 67 Tex.
589, 4 S. W. 216; Missouri, etc., R. Co. v.

Owens, (Civ. App. 1903) 75 S. W. 579; Gal-
veston, etc., R. Co. V. Garteiser, 9 Tex. Civ.
App. 456, 29 S. W. 939.
West Virginia.— Fisher r. West Virginia,

etc., R. Co., 39 W. Va. 366, 19 S. E. 578, 23
L. R. A. 758.

United States.— Briscoe v. Southern Kan-
sas R. Co., 40 Fed. 273.

See 41 Cent. Dig. tit. "Railroads," §§ 803,
804.

23. Chicago, etc., R. Co. v. Doan, 195 111.

168, 62 N. E. 826 [affirming 93 111. App.
2471 ; Wabash R. Co. r. Keeler, 127 III. App.
265 ; Chicago Union Traction Co. v. Stan-
ford. 104 111. App. 99; Smith v. Atlanta,
etc., R. Co., 130 N. C. 344, 42 S. E. 139, 131
N. C. 616, 42 S. E. 970; Perry v. Western
North Carolina R. Co., 129 N. C. 333, 40
S. E. 191, 128 N. C. 471, 39 S. E. 27;
Raleigh v. North Carolina R. Co., 129 N. C.

265, 40 S. E. 2 ; Benton r. North Carolina R.
Co., 12-2 N. C. 1007, 30 S. E. 333 ; Kinney r.

North Carolina R. Co., 122 N. C. 961, 30
S. E. 313; Norton r. North Carolina R. Co.,

122 N. C. 910, 29 R. E. 886; Jackson ?.

Southern R. Co.. 77 S. C. 550, 58 S. E. 605.
24. Little Rock, etc., R. Co. v. Daniels, 68

Ark. 171, 56 S. W. 874; Heron v. St. Paul,
etc., R. Co., 68 Minn. 542, 71 N. W. 706;

[X, C, 4, a, (I)]
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the authority to lease implies an exemption from habihty on the part of the lessor

for the torts of the lessee,^" and others holding that no such exemption is implied
but that to reheve the lessor from Uability there must, in addition to the authority
to lease, be an express provision to this effect.^" Some of the cases make a dis-

tinction between injuries growing out of negligence in the operation of trains

or the general management of the road over which the lessor could exercise no
control and injuries due to the omission of duties owing to the pubhc which are

imposed primarily upon the lessor," holding that an authorized lease reUeves the
lessor from liability as to negUgence of the lessee in the operation of its trains,^* but
not for injuries due to defects in the track or road-bed,^" station houses,^" or a failure

to construct fences or cattle-guards; ^' while in others a further distinction is

made between the Uability of the lessor to the pubhc generally and to employees
of the lessee. ^^ Where the legislative authority to lease is given subject to any

liogan f. Xorth Carolina R. Co., 110 N. C.

940, 21 S. E. 959.
The federal courts in determining this ques-

tion will not be bound by the rule of the

state courts in the jurisdiction in which the

courts sit. Curtis I'. Cleveland, etc., R. Co.,

140 Fed. 777 ; Yeates r. Illinois Cent. R. Co.,

137 Fed. 943.
25. ArTainsas.— Little Rock, etc., R. Co. r.

Daniels, 68 Ark. 171, 56 S. W. 874.

Kansas.— Caruthers v. Kansas City, etc.,

R. Co., 59 Kan. 629, 54 Pac. 673, 44 L. R. A.
737.

Maine.— Mahoney v. Atlantic, etc., R. Co.,

63 Me. 68 [distinguishing Stearns r. At-
lantic, etc., R. Co., 44 Me. 95; Whitney v.

Atlantic, etc., R. Co., 44 Me. 362, 69 Am.
Dec. 103].

Michigan.— Ackerman r. Cincinnati, etc.,

R. Co., 143 Mich. 58, 106 N. TV. 558, 114
Am. St. Rep. 640.

Minnesota.— Heron v. St. Paul, etc., R.
Co., 68 Minn. 542, 71 X. W. 706.

New York.— See Philips r. New Jersey
Northern R. Co., 62 Hun 233, 16 N. Y. Suppl.
909; Fisher v. Metropolitan El. R. Co., 34
Hun 433.

Pennsylvania.— Pinkerton )". Pennsylvania
Traction Co., 193 Pa. St. 229, 44 Atl. 284
[distinguishing Hanlon r. Philadelphia, etc.,

Turnpike Road Co., 182 Pa. St. 115, 37 Atl.

943] ; Scziwak v. Philadelphia, etc., R. Co.,

4 Pa. Dist. 339.

Texa^.— Missouri Pac. R. Co. v. Watts, 63
Tex. 549.

Virginia.— See Virginia Midland R. Co. v.

Washington, 86 Va. 629, 10 S. E. 927, 7

L. R. A. 344.

United States.— Hayes r. Northern Pac. R.

Co., 74 Fed. 279, 20 C. C. A. 52 ; Arrowsmith
r. Nashville, etc., R. Co., 57 Fed. 165.

See 41 Cent. Dig. tit. "Railroads," §§ 803,

804.

26. Georgia.— Singleton v. Southwestern
R. Co., 70 Ga. 464, 48 Am. Rep. 574.

Illinois.— Chicago, etc., R. Co. r. Hart,
209 m. 414, 70 N. E. 654, 66 L. R. A. 75

[affirming 104 111. App. 57] ; Balsley r. St.

Louis, etc., R. Co., 119 111. 68, 8 N. E. 859
[reversing 18 111. App. 79].

Kentucky.— MoCahe r. Maysville, etc., R.

Co., 112 Ky. 861, 66 S. W. 1054, 23 Ky. L.

Rep. 2328; Illinois Cent. R. Co. v. Sheegog,

103 S. W. 323, 31 Ky. L. Rep. 691.
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Massachusetts.— Braslin v. Somerville
Horse R. Co., 145 Mass. 64, 13 N. E. 65.

Sorth Carolina.—• Brown v. Atlanta, etc..

Air Line R. Co., 131 N. C. 455, 42 S. E. 911;

Harden r. North Carolina R. Co., 129 N. C.

354, 40 S. E. 184, 85 Am. St. Rep. 747, 55

L. R. A. 784; Pierce v. North Carolina R.
Co., 124 N. C. 83, 32 S. E. 399, 44 L. R. A.
316; Logan v. North Carolina E. Co., 116
N. C. 940, 21 S. E. 959.

Ohio.— Fisher r. Baltimore, etc., R. Co.,

6 Ohio S. & C. PI. Dee. 67, 30 Ohio N. P.

283.

South Carolina.— Harmon v. Columbia,
etc., R. Co., 28 S. C. 401, 5 S. E. 835, 13

Am. St. Rep. 686.

See 41 Cent. Dig. tit. "Railroads," §§ 803,
804.

In Georgia the rule that the lessor is not
relieved from liability without legislative

sanction expressly exempting it has been
adopted and codified as a part of the law of

that state. Georgia R., etc., Co. v. Haas, 127
Ga. 187, 56 S. E. 313.

27. Lee v. Southern Pac. R. Co., 116 Cal.

97, 47 Pae. 932, 58 Am. St. Rep. 140, 38
L. R. A. 71 ; St. I>ouis, etc., R. Co. v. Curl,

28 Kan. 622; Nugent v. Boston, etc., R. Co.,

80 Me. 62, 12 Atl. 797, 6 Am. St. Rep. 151

;

Hayes v. Northern Pac. R. Co., 74 Fed. 279,

20 C. C. A. 52; Arrowsmith v. Nashville,

etc., R. Co., 57 Fed. 165.

Elsewhere it has been expressly denied
that any distinction exists with regard to

the liability of the lessor company between
injuries due to the omission of a duty rest-

ing upon the lessor, such as the defective

condition of the track or bridges existing at

the time of the lease, and injuries due to the
negligence of the lessee's servants in the
operation of its trains. Harmon v. Columbia,
etc., R. Co., 28 S. C. 401, 5 S. E. 835, 13

Am. St. Rep. 686.

28. Hayes v. Northern Pac. R. Co., 74
Fed. 279, 20 C. C. A. 52; Arrowsmith v.

Nashville, etc.. R. Co., 57 Fed. 165.

29. Lee v. Southern Pac. R. Co., 116 Cal.

97, 47 Pae. 932, 58 Am. St. Rep. 140, 38
L. R. A. 71.

30. Nugent v. Boston, etc., R. Co., 80 Me.
62. 12 Atl. 797, 6 Am. St. Rep. 151.

31. St. Louis, etc., R. Co. v. Curl, 28 Kan.
622.

32. See infra, X, C, 4, h.
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conditions or restrictions, the company acting upon such authority is bound by
the conditions imposed,^' and in some jurisdictions there are statutes expressly

providing that the lessor shall remain liable as if it operated the road itself.^*

Where the lessor is liable for the neghgence of the lessee, such HabiUty applies

to an injury occurring at a point beyond the Umits of the leased road, upon the

track of another company, where the hcense to use such track was acquired by
the lessor and was derived by the lessee through the lease.^^

(ii) Liability of Lessee. The authorities are uniform to the effect that

the lessee company is Uable for its own neghgence or that of its servants in the

operation of the leased road,^" and by the weight of authority is subject to the

statutory habiUties for fires communicated by its locomotives,^' and for injury

to animals where the road is not fenced.^' The fact that the lessor company may
also be liable in no way affects the liability of the lessee,^" and as regards the ha-

bility of the lessee it is immaterial whether the lease was authorized or not,*" nor

can the lessee avoid its Hability as to third persons by any contract or agreement

-with the lessor.*' Where a railroad company leases the road of another it takes

the road subject to the duties and Uabilities imposed by the general law upon
the lessor, and cannot, with respect to the operation of the leased road, claim

the benefit of any special exemptions from liability contained in its own original

charter.*^ The lessee of a railroad is also Uable for injuries due to the negligence

of the servants of an independent contractor, where such contractor is exercising

any of the charter powers and franchises of the company with its assent.*^

b. Assumption of Liabilities by Lessee. Where the lessor company would
otherwise be Uable for the acts of the lessee, such habiUty as to third persons is

not affected by any covenant in the lease or contract between the companies,

by which the lessee agrees to perform the duties and obUgations of the lessor,

or to indemnify the lessor for any UabiUties incurred by reason of the acts of the

lessee.**

33. Markey v. Louisiana, etc., R. Co., 185

Mo. 348, 84 S. W. 61.

34. Markey v. Louisiana, etc., E. Co., 185

Mo. 348, 84 S. W. 61; Fisher v. Baltimore,

etc., E. Co., 6 Ohio S. & C. PI. Dec. 67, 3

Ohio N. P. 283; Axline v. Toledo, etc., E.

Co., 138 Fed. 169; Keller v. Kansas City,

etc., E. Co., 135 Fed. 202.

Application of statutes to injuries to em-
ployees of lessee see infra, X, C, 4, h.

A railroad company chartered by congress

is a " corporation of another state " within

the application of the Missouri statute, pro-

viding that where a corporation of that state

leases its road to a corporation of another

state, it shall remain liable as if it operated

the road itself. Smith v. Pacific E. Co., 61

Mo. 17.

35. Bouknight v. Charlotte, etc., E. Co., 41

S. C. 415, 19 S. E. 915.

36. Linfield v. Old Colony E. Corp., 10

Cush. (Mass.) 562, 57 Am. Dec. 124; Cant-
Ion V. Eastern E. Co., 45 Minn. 481, 48 N". W.
22 ; International, etc., E. Co. v. Dunham, 68

Tex. 231, 4 S. W. 472, 2 Am. St. Bep. 484;
Texas, etc., R. Co. v. Eoss, 7 Tex. Civ. App.
653, 27 S. W. 728.

Crossing signals.—A railroad company op-

erating a railroad as lessee is subject to the

statutory liability for failure to give cross-

ing signals. Linfield v. Old Colony R. Corp.,

10 Cush. (Mass.) 562, 57 Am. Dec. 124.

Where lessee becomes a new corporation.

—

The Georgia statute of 1889, authorizing a

[45]

lease of the Western and Atlantic railroad,

provided that the lessee should become a cor-

poration under the laws of that state, to be
known as the Western and Atlantic Bail-
road Company, and subject to be sued for
any cause of action to which it might become
liable. The Nashville, etc., E. Co. became
the lessee. It was held that an action for an
injury sustained upon the leased road was
not maintainable against the Nashville, etc.,

E. Co., but must be brought against the
Western and Atlantic E. Co., the new cor-

poration which the lessee had become under
the provisions of the statute. Nashville, etc.,

R. Co. V. Edwards, 91 Ga. 24, 16 S. E. 347.
37. See infra, X, C, 4, j.

38. See infra, X, C, 4, i.

39. Davis v. Providence, etc., E. Co., 121
Mass. 134.

40. Gould V. Bangor, etc., E. Co., 82 Me.
122, 19 Atl. 84; Feital r. Middlesex E. Co.,

109 Mass. 398, 12 Am. Rep. 720.

41. Clary v. Iowa Midland E. Co., 37 Iowa
344.

42. McMillan «. Michigan Southern, etc.,

E. Co., 16 Mich. 79, 93 Am. Dec. 208.

43. Suburban E. Co. v. Balkwill, 195 111.

535, 63 N. E. 389 [affirming 94 111. App.
454].

44. St. Louis, etc., E. Co. v. Curl, 28 Kan.
622 (holding that the lessor company is lia-

ble for injury to crops due to the absence of

cattle-guards, although the lease provided
that the lessee should perform all duties then

[X, C, 4, b]
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e. Liability of Lessee For Prior Acts or Omissions of Lessor. A railroad

company operating a railroad under a lease is not liable for torts, committed by
the lessor prior to the execution of the lease/^ or for permanent injuries to prop-
erty due to the original construction of the road by the lessor; ^° but it is Uable
for subsequent injuries resulting from the continuance of a nuisance on the right

of way, although it existed when the lease was made/' or for subsequent injuries

due to the defective condition of the track or road-bed, although such defects

were in the original construction or existed at the time of the lease.^'

d. Operation by Lessee In Name or Interest of Lessor. The lessor company
is liable for injuries occurring in the operation of its road by a lessee, where the road
is being operated in the name ^^ or wholly in the interest of the lessor company.^"

e. Retention of Possession or Control by Lessor. Regardless of the effect

of a lease in ordinary cases, if the lessor company retains a control over the opera-

tion of the road it will be liable for injuries resulting from such operation; ^^ and
conversely, a railroad company acquiring by lease or contract the right to operate

trains over the road of another wiU be liable for injuries negligently done by such

trains, although run in conformity with the time-tables of the lessor,^^ or under
the direction and control of an agent or employee of the lessor.^^ If the lessor

and lessee have a joint right of control, a person injured may sue either or

both.^*

f. Defects in Boad-Bed or Other Property. It is ordinarily held that the

lessor company is Uable for injuries due to the condition of its track or road-bed,^*

existing or thereafter imposed upon the

lessor) ; Nugent v. Boston, etc., R. Co., 80

Me. 62, 12 Atl. 797, 6 Am. St. Kep. 151

(holding that the lessor is liable for personal
injuries due to tlie defective condition of a
station house, although the lease contained a
covenant that the lessee would save the lessor

harmless against all claims for injuries aris-

ing during the term of the lease). Compare
Philips V. New Jersey Northern K. Co., 62

Hun (N. Y.) 233, 16 N. Y. Suppl. 909, where,

however, it is stated that the contract by the

terms of which the lessee became exclusively

liable for the negligence of its servants in

the operation of its trains was authorized by
the legislature.

45. Pittsburg, etc., R. Co. v. Kain, 35 Ind.

291.

46. Guinn v. Ohio River R. Co., 46 W. Va.
151, 33 S. E. 87, 76 Am. St. Rep. 806.

^7. Western, etc., R. Co. v. Cox, 93 Ga.

561, 20 S. E. 68; Tate v. Missouri, etc., R.

Co., 64 Mo. 149.

48. See infra, X, C, 4, f.

49. Singleton v. Southwestern R. Co., 70
Ga. 464, 48 Am. Rep. 574; Bower v. Bur-

lington, etc., R. Co., 42 Iowa 546.

50. Southern R. Co. v. Bouknight, 70 Fed.

442, 17 C. C. A. 181, 30 L. R. A. 823.

51. Driscoll v. Norwich, etc., R. Co., 65

Conn. 230, 32 Atl. 354 (holding that the

lessor is liable where, by the terms of the

lease, the managing agent appointed by the

lessee was to be a person satisfactory to the

lessor, and the treasurer of the lessor was to

collect the earnings, pay the expenses, and
after deducting the rent due pay over any
balance to the lessee) ; Cincinnati, etc., R.

Co. V. Sleeper, 5 Ohio Dec. (Reprint) 196, 3

Am. L. Rec. 464 (holding that the lessor is

liable where by the terms of the lease the

road was to be operated by a committee, one

[X, C, 4, c]

member of which was to be appointed by
each company) ; Chesapeake, etc., R. Co. v.

Howard, 178 U. S. 153, 20 S. Ct. 880, 44
L. ed. 1015 [affirming 14 App. Cas. (D. C.)

262].
Where the lease is made by trustees named

in a mortgage for the benefit of bondholders,
but such trustees by agreement with the
lessee continue to operate and control the

road, for the lessee, selecting the employees,
receiving the earnings, paying expenses, and
after deducting the rent due paying over any
balance to the lessee, the trustees are liable

for injuries occurring in the operation of

the road. Ballou v. Farnum, 9 Allen (Mass.)
47.

52. Clary v. Iowa Midland R. Co., 37 Iowa
344.

53. Wabash, etc., R. Co. v. Peyton, 106
111. 534, 46 Am. Rep. 705, holding that where
the lessee agrees that its trains shall be

operated over the portion of the road leased

under the orders and control of the yard
master of the lessor, he must with regard to

such trains be deemed the servant of the

lessee.

54. Cincinnati, etc., R. Co. v. Sleeper, 5
Ohio Dec. (Reprint) 196, 3 Am. L. Rec. 464.

55. Lee v. Southern Pac. R. Co., 116 Cal.

97, 47 Pac. 932, 58 Am. St. Rep. 140, 38

L. R. A. 71 ; Southern R. Co. v. Sittasen,

(Ind. App. 1905) 74 N. E. 898; Illinois Cent.

R. Co. r. Sheegog, 103 S. W. 323, 31 Ky. L.

Rep. 691; Trinity, etc., R. Co. v. Lane, 79
Tex. 643, 15 S. W. 477, 16 S. W. 18.

Flooding lands.— The lessor company is

liable for injury to property by flooding due
to defects in the original construction of its

culverts, but not for a trespass committed by
the servants of the lessee upon adjoining
lands when repairing such defects. Chicago,

etc., R. Co. V. Elchman, 47 111. App. 156.
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or station house,^" even under circumstances where it is conceded that it would
not be Uable for negligence of the lessee in the operation of its trains.^' The
lessee company is also liable for injuries due to the dangerous or improper condi-

tion of stations or station grounds/^ or for injuries occurring during its operation

of the road due to the defective condition of the track or road-bed, although such,

defects were in the original construction or existed at the time of the lease.^^

g. Liability to Passengers or Shippers of Goods. In a number of cases the

general rules holding the lessor company Uable for the acts of the lessee where
the lease was unauthorized or no express exemption from habiUty provided have

been applied, apparently without any question being raised as to any distinction

growing out of the nature of the habihty, in actions for damages for personal

injuries to passengers, °° loss or delay of shipments of goods in transit, °' and a refusal

to transport goods upon demand,"^ and in a few cases it has been expressly held that

no distinction exists between the liabilities arising ex delicto and ex contractu."^

h. Injury to Employees. In a few cases it has been held that the liability

of the lessor for torts of the lessee, growing out of the fact that there was no author-

ity for the lease or no express exemption from Uability granted, applies to injuries

to employees of the lessee as well as to the public generally,"* and this notwith-

standing the injury was not due to a defect in the road but solely to negligence

in the operation of the trains."^ Others, while expressly recognizing the hability

of the lessor as to the public generally, hold that the rule .does not apply to employ-

56. Nugent v. Boston, etc., R. Co., 80 Me.
62, 12 Atl. 797, 6 Am. St. Rep. 151.

Lease of part of right of way for eating
house.— The fact that a railroad company
leases a portion of its right of way near a
station to a private person for the erection

of an eating house, in which the railroad
company has no interest, will not render the
company liable for an injury to a patron of
the house due to the defective condition of

the steps of the house or the fact that it was
not properlv lighted. Texas, etc., E,. Co. v.

Mangum, 68 Tex. 342, 4 S. W. 617.
57. Lee v. Southern Pac. E. Co., 116 Cal.

97, 47 Pac. 932, 58 Am. St. Rep. 140, 38
Ii. R. A. 71. See also supra, X, C, 4, a,

58. See Montgomery, etc., R. Co. v. Thomp-
son, 77 Ala. 448, !^i Am. Rep. 72.

59. Littlejohn v. Fitchburg, etc., R. Co.,

148 Mass. 478, 20 N. E. 103, 2 L. R. A.

502 ; Wasmer v. Delaware, etc., R. Co., 80
N. Y. 212, 36 Am. Rep. 608; Philadelphia,

etc., R. Co. V. Anderson, 94 Pa. St. 351, 39
Am. Rep. 787.

60. Georgia.— Singleton v. Southwestern
K. Co., 70 Ga. 464, 48 Am. Rep. 574.

Illinois.—Chicago, etc., R. Co. !'. Doan, 195
III. 168, 62 N. E. 826 [affirming 93 111. App.
247] ; Chicago Union Traction Co. v. Stan-
ford, 104 111. App. 99.

Massachusetts.— Braslin v. Summerville
Horse R. Co., 145 Mass. 64, 13 N. E. 65.

North Carolina.— Tillett v. Norfolk, etc.,

R. Co., 118 N. C. 1031, 24 S. E. 111.
reaias.— International, etc., R. Co. v. Un-

derwood, 67 Tex. 589, 4 S. W. 216.
See 41 Cent. Big. tit. "Railroads," § 812.
The contrary doctrine, recognized in some

jurisdictions, that authority to lease exempts
the., lessor from- liability for the negligence
of the lessee, has also been applied to cases

of personal injuries to passengers. Mahoney
V. Atlantic, eiic, R. Co., 63 Me. 68; Fisher

V. Metropolitan El. R.,Co., 34 Hun (N. Y.)

433; Arrowsmith V. Nashville, etc., R. Co.,

57 Fed. 165.

A failure to stop at a station and afford a
passenger an opportunity to alight is a

breach of a public duty which renders the

lessor liable where the road is being operated

by a lessee. Pickens v. Georgia R., etc., Co.,

126 Ga. 517, 55 S. E. 171.

61. Ohio, etc., R. Co. i). Dunbar, 20 111.

623, 71 Am. Dec. 291; Langley r. Boston,

etc., R. Co., 10 Gray (Mass.) 103; Inter-

national, etc., R. Co. V. Moody, 71 Tex. 614,

9 S. W. 465. See also International, etc., R.
Co. V. Thornton, 3 Tex. Civ. App. 197, 22
iS. W. 67, holding, however, that if the lessor

is liable in such eases it is also entitled to

the benefit of a stipulation in the contract of

shipment limiting the liability to losses upon
its own line.

62. Central, etc., R. Co. v. Morris, 68 Tex.

49, 3 S. W. 457.
63. Bouknight v. Charlotte, etc., R. Co., 41

S. C. 415, 19 S. E. 915 (holding that the

lessor company is liable for personal injuries

to a passenger) ; Chester Nat. Bank -v. At-

lanta, etc., E. Co., 25 S. C. 216 (holding

that the lessor company is liable for the re-

fusal of the lessee to deliver freight) . But
see Mahoney v. Atlantic, etc., R. Co., 63 Me.
68; Arrowsmith v. Nashville, etc., R. Co., 57

Fed. 165.

64. Chicago, etc., R. Co. v. Hart, 209 111.

414, 70 N. E. 654, 66 L. R. A, 75 [affirming

104 111. App. 57] ; Logan v. North Carolina

R. Co., 116 N. C. 940, 21 S. E. 959; Reed v.

Southern R. Co., 75 S. C. 162, 55 S. E.

218.
65. Logan v. North Carolina R. Co., 116

N. C. 940, 21 S. E. 9.59.

[X. C, 4, h]
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ees of the lessee and that they cannot recover from the lessor for injuries due to
the neghgence of the lessee; °° and others, while recognizing this latter view as
applicable to injuries due to neghgence in the operation of trains or defective
machinery and apphances, hold that the lessor is Hable for injuries to the employees
of the lessee due to the condition of the track or road-bed/' or station houses.'*

There is a similar conflict even under statutes expressly providing that the lessor

shall remain Uable as if it operated the road itself; it being held under some that
the provision apphes to injuries to employees of the lessee/' and under others

that the provision apphes only to the duties of the company as a common carrier

and not to injuries to employees due to the neghgence of the lessee.'"

i. Fences, Cattle-Guards, and Injury to Animals. In actions for injuries to

animals if the action is based upon the neghgence of the lessee the case depends
upon the general principles above stated," and the lessor will be Uable where the

lease was unauthorized,'^ or where it is held that an express exemption as well

as authority to lease is necessary,'^ or the statute expressly provides that the

habiUty of the lessor shall continue; '* but not where the lease is authorized and
it is held that authority to lease exempts the lessor from habiUty for the negli-

gence of the lessee. '° The lessee will also be hable for its own neghgence.'* Under
statutes imposing a liabiUty without regard to the question of neghgence, for

injuries to animals where the road is not fenced or provided with cattle-guards,

it is ordinarily held that the lessor company is Uable although the injury is infUcted

by the trains of the lessee; " and that such UabiUty also apphes to injuries due

66. Georgia.— Banks v. Georgia R., etc.,

Co., 112 Ga. 05.5, 37 S. E. 992.

Indiana.— Baltimore, etc., R. Co. v. Paul,
143 Ind. 23, 40 N. E. 519, 28 L. R. A. 216.

Kentucky.— Swice i". Maysville, etc., R.
Co., 116 Ky. 253, 75 S. W. 278, 25 Ky. L.

Eep. 436; Lewis v. ilavsville, etc., R. Co., 76
S. W. 526, 25 Ky. L. Rep. 948.

Mississippi.—-BiTckner v. Richmond, etc.,

R. Co., 72 Miss. 873, 18 So. 449.

Texas.— Evans r. Sabine, etc., R. Co.,

(1892) 18 S. W. 493; East Line, etc., R.

Co. V. Culberson, 72 Tex. 375, 10 S. W. 706,

13 Am. St. Rep. 805, 3 L. R. A. 567.

Tirtiimia.— Virginia Midland R. Co. v.

Washington, 86 Va. 629, 10 S. E. 927, 7

L. R. A. 344.

United States.— Williard v. Spartanburg,
etc., R. Co., 124 Fed. 796; Hukill v. Mays-
ville, etc., R. Co., 72 Fed. 745.

See 41 Cent. Dig. tit. "Railroads," § 813.

67. Lee v. Southern Pac. R. Co., 116 Cal.

97, 47 Pac. 932, 58 Am. St. Rep. 140, 38

L. R. A. 71; Southern R. Co. r. Sittasen,

(Ind. App. 1905) 74 N. E. 898; Illinois Cent.

R. Co. V. Sheegog, 103 S. W. 323, 31 Ky. L.

Rep. 691; Trinity, etc., R. Co. !'. Lane, 79
Tex. 643, 15 S. W. 477, 16 S. W. 18. See
also Banks v. Georgia R., etc., Co., 112 Ga.

655, 37 S. E. 992; East Line, etc., R. Co. v.

Culberson, 72 Tex. 375. 10 S. W. 706, 13

Am. St. Rep. 805, 3 L. R. A. 567.

The proper ground of distinction has been
held to be whether the injury to the employee
was due to a breach of duty owing to the

public generally or a duty arising out of the

relation of employer and employee, such as a

duty to provide a safe place to work in.

Travis r. Kansas City, etc., R. Co., 119 La.

489, 44 So. 274, 121 Am. St. Rep. 526, 10

L. R. A. N. S. 1189, holding that in case of

[X, C, 4, h]

an injury to an employee of the lessee com-
pany due to a switch-yard not being properly
lighted the duty was of the latter character
and the lessor company not liable.

68. Nugent v. Boston, etc., R. Co., 80 Me.
62, 12 Atl. 797, 6 Am. St. Rep. 151.

69. Markey v. Louisiana, etc., R. Co., 185
Mo. 348, 84 S. W. 61. See also Brady v.

Kansas Citv, etc., R. Co., 206 Mo. 509, 102
S. W. 978, i05 S. W. 1195.

70. Axline v. Toledo, etc., R. Co., 138 Fed.
169; Boltz V. Baltimore, etc., R. Co., 137
Fed. 1016.

71. See supra, X, C, 4, a.

72. International, etc., R. Co. v. Dunham,
68 Tex- 231, 4 S. W. 472, 2 Am. St. Eep.
484; Briscoe v. Southern Kansas R. Co., 40
Fed. 273.

73. Harmon v. Columbia, etc., E. Co., 28
S. C. 401, 5 S. E. 835, 13 Am. St. Rep. 686.

74. Brown v. Hannibal, etc., R. Co., 27
Mo. App. 394.

75. Little Eock, etc., E. Co. v. Daniels, 68
Ark. 171, 56 S. W. 874.

76. International, etc., E. Co. v. Dunham,
68 Tex. 231, 4 S. W. 472. 2 Am. St. Rep.
484.

77. Califorma.—Fontaine v. Southern Pac.

R. Co., 54 Cal. 645.

Indiana.— Ft. Wayne, etc., R. Co. v. Hine-
baugh, 43 Ind. 354.

Missouri.— Price v. Barnard, 70 Mo. App.
175.

Oregon.— Eaton v. Oregon R., etc., Co., 19

Greg. 391, 397, 24 Pac. 415, 417.
Vermont.— Nelson r. Vermont, etc., R. Co.,

26 Vt. 717, 62 Am. Dec. 614.
Washington.— Oregon E., etc., Co. r.

Dacres, I'Wash. 195, 23 Pac. 415.
See 41 Cent. Dig. tit. "Railroads," §§ 814,

815.
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to defects occurring in the fences or cattle-guards previously constructed by the

lessor." It is also held that the lessee is subject to the same habiUty for injuries

due to the absence of fences or cattle-guards,'' or a failure to keep those con-

structed in repair,'" and in some cases the statutes imposing the duty or liability

apply in terms to lessees.*' The lessee company cannot avoid its habiUty by
any contract or agreement with the lessor,*^ nor is it material as regards the lessee

whether the lease was authorized or not.'^ So also in case of injury to crops by
trespassing animals due to a failure to construct cattle-guards as required by
statute, where the road passes through inclosed land, it is held that both the

lessor ^ and the lessee*^ are liable.

J. Fires. In actions for damages caused by fires communicated by locomo-
tives, if the action is based upon the neghgence of the lessee in regard to the opera-

tion or condition of its locomotives, the liability of the lessor company depends
upon the general principles above stated as to the habiUty of the lessor for the

neghgence of the lessee,*" and the lessee company will be liable for its own negli-

gence.*' If the action is based upon statutes imposing a liabihty for all damages
by fire communicated by locomotives, the lessor company is liable if the statute

authorizing the lease provides that it shall not exonerate the lessor company
from any duty or hability imposed by its charter or the general laws of the state,**

or, it is held, even where the statute merely provides that every railroad company
shall be liable for all damages caused by fires communicated by "its" locomotives; *'

Contra.— Stephens ii. Davenport, etc., R.
Co., 36 Iowa 327; Throne v. Lehigh Valley

R. Co., 88 Hun (N. Y.) 141, 34 N. Y. Suppl.

525; Van Natter v. Buflfalo, etc., R. Co., 27
U. C. Q. B. 581.

78. Whitney v. Atlantic, etc., R. Co., 44
Me. 362. 69 Am. Dee. 103; Harris v. Quincy,
etc.. R. Co., 124 Mo. App. 43, 101 S. W. 601.

Where the fence is constructed pursuant
to a contract between the lessor company
and an adjoining landowner that company
is liable for injury to an animal due to the

defective condition of the fence, although
the road is being operated by a lessee. How-
ard w. Maysville, etc., R. Co., 70 S. W. 631,

24 Ky. L. Rep. 1051.

79. Iowa.— Stewart i'. Chicago, etc., R. Co.,

27 Iowa 282 [distinguishing Liddle v. Keo-
kuk, etc., R. Co., 23 Iowa 378].

A'««? York.— Tracy v. Troy, etc., R. Co., 38

N. Y. 433, 98 Am. Dec. 54 [affirming 55
Barb. 529].
Vermont.— Clement v. Canfield, 28 Vt. 302.

Wisconsin.— McCall v. Chamberlain, 13

Wis. 637. See also Cook v. Milwaukee, etc.,

R. Co., 36 Wis. 45.

Canada.— Holmes v. Grand Trunk R. Co.,

27 U. C. Q. B. 595. Contra, Bennett v.

Covert, 24 U. C. Q. B. 38.

See 41 Cent. Dig. tit. "Railroads," §§ 814,

815.

80. Gould V. Bangor, etc., R. Co., 82 Me.
122, 19 Atl. 84.

81. Wabash R. Co. v. Williamson, 3 Ind.

App. 190, 29 N. E. 455 ; Clary v. Iowa Mid-
land R. Co., 37 Iowa 344; Burchiield v.

Northern Cent. R. Co., 57 Barb. (N. Y.)

589.

In Indiana under a former statute it was
held that the lessee company was not liable

unless operating the road in the name of the

lessor (Pittsburgh, etc., R. Co. t;. Currant, 61

Ind. 38; Pittsburgh, etc., R. Co. r. Hannon,

60 Ind. 417; Pittsburgh, etc., R. Co. r.

Bolner, 57 Ind. 572) ; but under the statute
of 1881 the lessee is liable, although operat-
ing the road in its own name (Wabash R\
Co. V. Williamson, 3 Ind. App. 190, 29 N. E.

455).
A company operating a road under a con-

tract with the company owning it will be
deemed a, lessee within the application of the
statute. Burchiield t:. Northern Cent. R.
Co., 57 Barb. (N. Y.) 589.

82. Clary v. Iowa Midland R. Co., 37 Iowa
344.

83. Gould V. Bangor, etc., R. Co., 82 Me.
122, 19 Atl. 84.

84. St. Louis, etc., R. Co. v. Curl, 28 Kan.
622.

85. Missouri Pac. R. Co. v. Morrow, 32
Kan. 217, 4 Pac. 87.

86. Heron v. St. Paul, etc., R. Co., 68
Minn. 542, 71 N. W. 70e (holding that the
lessor company is not liable where the lease

is authorized, as such authority impliedly
exempts the lessor from liability) ; Fisher v.

Baltimore, etc., R. Co., 6 Ohio S. & C. PI.

Dec. 67, 3 Ohio N. P. 283 (holding that the
lessor company is liable either by virtue of

the statute providing that lessors shall re-

main liable or under the general rule that
the lessor is liable, although the lease is au-
thorized, Tinless there is also an express ex-

emption from liability) ; Van Steuben v.

New Jersey Cent. R. Co., 178 Pa. St. 367, 35
Atl. 992, M L. R. A. 577 [reversing 4 Pa.
Dist. 153] (holding that the lessor company
is liable where the lease is unauthorized).

87. Caution v. Eastern R. Co., 45 Minn
481, 48 N. W. 22; Texas, etc., R. Co. v.

Ross, 7 Tex. Civ. App. 653, 27 S. W. 728.
88. Bean v. Atlantic, etc., R. Co., 63 Me.

293; Stearns v. Atlantic, etc., R. Co., 46 Me.
95.

89. Ingersoll v. Stockbridge, etc., R. Co., 8

[X, C, 4, j]
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and the lessor company, although the lease is authorized, is liable under a statute
imposing a liabiUty upon all railroad companies for damages by fire due to a
failure to keep their rights of way clear of combustible matter. °'' The lessee

company by whose locomotives the fire was communicated is also subject to the
statutory Uability.'' A railroad company which leases a portion of its right of

way to a private person remains Hable for fires due to an accumulation of com-
bustible material upon the portion leased.'^

5. Companies Permitting Use of Road by Others— a. In General. A railroad

company by the acceptance of its charter and franchises from the state assumes
a responsibility toward the pubUc for the proper exercise thereof which it cannot
escape without legislative authority,^ and if it permits others to use its road
the latter must be deemed to do so as its agents,"* otherwise the company owning
the road might enjoy the pecuniary benefits of its franchise while escaping its

habilities, leaving the public without redress in case those permitted to use the
road were irresponsible."^ So where a railroad company owning a road permits
another company or person to use the same, it wiU be liable for injuries to persons
or property due to the actionable neghgence of the latter while using the road; ""

Allen (Mass.) 438. holding that the locomo-
tives of the lessee must be deemed those of
the lessor within the application of the stat-
ute. Contra, Lipfeld v. Charlotte, etc., R.
Co., 41 S. C. 285, 19 S. E. 497 (holding that
a statute making every railroad company lia-

ble for damages by fire communicated " by its

locomotive engines " mxist be strictly con-
strued, and that the lessor company will not
be liable under the statute where the fire was
communicated by an engine of the lessee, al-

though such company might be held liable if

the action was based upon the common-law
liability for negligence on the part of the
lessee in the operation of its trains) ; Hunter
V. Columbia, etc., R. Co., 41 S. C. 86, 19 S. E.
197.

90. Balsley v. St. Louis, etc., R. Co., 119
111. 68, 8 N. E. 859, 59 Am. Rep. 784 [re-

versing 18 111. App. 79].
91. Davis 1-. Providence, etc., R. Co., 121

Mass. 134; MacDonald !'. New York, etc.,

H. Co., 23 E. I. 558, 51 Atl. 578.

92. Sprague v. Atchison, etc., R. Co., 70
Kan. 359, 78 Pac. 828.

93. Georgia.— Macon, etc., E. Co. v. Mayes,
49 Ga. 355, 15 Am. Rep. 678.

Illinois.— Pennsylvania Co. v. Ellett, 132
m. 654, 24 N. E. 559.

Missouri.— McCoy v. Kansas City, etc., R.
Co., 36 Mo. App. 445.

South Carolina.— Smalley v. Atlanta, etc..

Air Line R. Co., 73 S. C. 572, 53 S. E. 1000
[overruling Pennington r. Atlanta, etc., E.
Co., 35 S. C. 439, 14 _S. E. 852].

West Virginia.— Ricketts v. Chesapeake,

etc., E. Co., 33 W. Va. 433, 10 S. E. 801,

25 Am. St. Rep. 901, 7 L. E. A. 354.

Wisconsin.— Jefferson r. Chicago, etc., E.
Co., 117 Wis. 549, 94 N. W. 289.

See 41 Cent. Dig. tit. "Railroads," §§ 817.

819.

94. Pennsylvania Co. v. Ellett, 132 111. 654,

24 N. E. 559; Harbert v. Atlanta, etc., E.

Co., 74 S. C. 13, 53 S. E. 1001.

95. Macon, etc., E. Co. v. Mayes, 49 Ga.

355, 15 Am. Eep. 678; Jefferson v. Chicago,

etc., E. Co., 117 Wis. 549, 94 N. W. 289.

[X, C, 4, j]

96. Alatama.— Georgia Cent. E. Co. v.

Wood, 129 Ala. 483, 29 So. 775; Highland
Ave., etc., E, Co. v. South, 112 Ala. 642,

20 So. 1003.
Arkansas.— St. Louis, etc., E. Co. v. Chap-

pell, 83 Ark. 94, 102 S. W. 893, 10 L. E. A.

N. S. 1175.
Georgia.— Macon, etc., E. Co. r. Mayes, 49

Ga. 355, 15 Am. Eep. 678.

Illinois.— Chicago, etc., E. Co. v. Schmit?,
211 HI. 446, 71 N. E. 1050 [aiming 113
111. App. 295] ; Chicago, etc., E. Co. ;:. Meecli,

163 111. 305, 45 N. E. 290 [affirming 59 111.

App. 69] ; Pennsylvania Co. v. Ellett, 132
111. 654, 24 N. E. 559; Illinois Cent. E. Co.

V. Finnigan, 21 111. 646.
Kentiichy.— Louisville, etc., E. Co. v.

Breeden, 111 Ky. 729, 64 S. W. 667, 23

Ky. L. Eep. 1021, 1763. But see Harper r.

Newport News, etc., E. Co., 90 Ky. 359, 14
S. W. 346, 12 Ky. L. Rep. 333, holding that
the company owning the road is not liable for

the negligence of the servants of another com-
pany using the road, where the latter com-
pany has the exclusive control and manage-
ment of the road.

Louisiana.— Hollins v. New Orleans, etc.,

R. Co., 119 La. 418, 44 So. 159.

Missouri.— Price v. Barnard, 65 Mo. App.
649 ; McCoy v. Kansas City, etc., R. Co.,

36 Mo. App. 445.
'North Carolina.— Aycock v. Raleigh, etc.,

R. Co., 89 N. C. 321.

South Carolina.— Harbert i'. Atlanta, etc.,

E. Co., 74 S. C. 13, 53 S. E. 1001; Smalley
1!. Atlanta, etc., E. Co., 73 S. C. 572, 53
S. E. 1000 [overruling Pennington v. Atlanta,
etc., E. Co., 35 S. C. 439, 14 S. E. 852].

Texas.— Gvi\f, etc., R. Co. v. Miller, 98
Tex. 270, 83 S. W. 182 [affirming 35 Tex,
Civ. App. 116, 79 S. W. 1109] ; Eay r.

Pecos, etc., E. Co., 35 Tex. Civ. App. '

123,
80 S. W. 112; Gulf, etc.. E. Co. v. Bryant,
30 Tex. Civ. App. 4, 66 S. W. 804.
West Virginia.— Eieketts v. Chesapeake,

etc., E. Co., 33 W. Va. 433, 10 S. E. 801,
25 Am. St. Eep. 901, 7 L. E. A. 354.

United States.— Central Trust Co. v. Den-
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and if a domestic corporation permits a foreign corporation to run trains over

its road as a part of a through line, the domestic corporation will be liable for

injuries sustained upon the portion of its road so used caused by the negligence

or misconduct of the servants of the foreign corporation." So also the lessee

of a railroad which permits another to use the road will be liable for the negligence

of the latter; °* but if a train of one company is without lawful authority tres-

passing upon the tracks of another, the company owning the road is not liable

for injuries due to the negligence of those in charge of the train.'"

b. Defects in Road-Bed and Other Property. A railroad company owning

a railroad which permits another company to use the road is Uable for injuries

to persons on the trains of the latter due to the defective condition of the road-

bed, track, or bridges,' or to the defective condition or negligent management of

ver, etc., E. Co., 97 Fed. 239, 38 C. C. A.
143. But see Clymer v. Central R. Co., 5

Fed. Cas. No. 2,912, 5 Blatchf. 317.

See 41 Cent. Dig. tit. "Railroads," §§ 817,

819.
The company using the road is also liable

for the negligence of its own servants, but

this fact does not aflfect the liability of the

company owning the road. Pennsylvania Co.

e. Ellett, 132 111. 6.54, 24 N. E. 559.

Application of rule to particular acts or

omissions.— The rule stated imposes a lia-

bility upon the company owning the road
not only for the negligence of the other com-
pany in the operation of its trains (see

cases cited supra, this note, in support of

text) ; but also for the negligence or mis-

conduct of the servants of that company in

obstructing the track so as to cause a col-

lision (Georgia Pac. R. Co. v. Underwood,
90 Ala. 49, 8 So. 116, 24 Am. St. Rep. 756) ;

obstructing highway crossings with its cars
(Russian r. Milwaukee, etc., R. Co., 56 Wis.

325, 14 N. W. 452) ; failing to give the
statutory crossing signals (Harbert v. At-
lanta, etc., R. Co., 74 S. C. 13, 53 S. E.
1001) ; or in committing an assault upon
one of its own passengers (Ricketts v. Chesa-
peake, etc., R. Co., 33 W. Va. 433, 10 S. E.

801, 25 Am. St. Rep. 901, 7 L. R. A. 354).
Injury on private tracks.— Where a rail-

road company constructs a switch-track
through an elevator building owned by an
elevator company, but does not own the

switch or exercise any control over its use,

such railroad company is not liable for in-

jury to an employee of the elevator company
caused by the negligent operation of cars

within the elevator by other employees of

the elevator company. Sauls i\ Chicago, etc.,

R. Co., 36 Tex. Civ. App. 155, 81 S. W. 89.

The owner of a private track laid by the

owner by permission of a city across a

street will be liable for injuries due to the

negligence of a railroad company while back-

ing ears upon such track, where the com-
pany was not engaged in its own business

but was rendering a special and temporary
service to the owner of the track. MeWil-
liams V. Detroit Cent. Mills Co., 31 Mich.

274.
Where private persons hire a train to run

an excursion, the railroad company will be

liable for injuries inflicted by those in charge

of the train upon a person who having pur-

chased a ticket from the company at a
station attempts to board the excursion
train. Chesapeake, etc., R. Co. v. Osborne,

97 Ky. 112, 30 S. W. 21, 16 Ky. L. Rep. 815,

53 Am. St. Rep. 407.
Where a railroad company owns a switch

track between its main track and a mining
company's mines and furnishes the mining
company with cars to he loaded and permits
the raining company to return them by loosen-

ing the brakes and permitting them to run
down a grade, the railroad company will be
liable for injuries caused by such cars.

Smith V. Atchison, etc., R. Co., 25 Kan.
738.

In New York it is held that under Laws
(1890), as am.ended by Laws (1893), c. 433,
authorizing any railroad corporation to con-

tract with any other such corporation for

the use of their respective roads, the com-
pany owning the road is not liable for the
negligence of the servants of another com-
pany using the road under such a contract.

Cain V. Syracuse, etc., R. Ctt., 27 N. Y. App.
Div. 376, 50 IST. Y. Suppl. 1 [affirming 20
Misc. 459, 45 N. Y. Suppl. 538].
97. Ricketts v. Chesapeakte, etc., R. Co.,

33 W. Va. 433, 10 S. E. 801, 25 Am. St. Rep.
901, 7 L. E. A. 354.

98. Pittsburgh, etc., R. Co. v. Campbell,
86 111. 443; Suburban R. Co. v. BalkwiU,
94 III. App. 454 [affirmed in 195 111. 535,
63 N. E. 389]. See also Decker v. Erie R.
Co., 85 N. Y. App. Div. 13, 82 N. Y. Suppl.
895, where the trains of the company per-

mitted to iise the road were operated under
the control of the lessee.

99. Wormus v. Tennessee Coal, etc., Co.,

97 Ala. 326, 12 So. 111.

1. Central R., etc., Co. v. Phinazee, 93 Ga.
488, 21 S. E. 66; Ellison v. Georgia R. Co.,

87 Ga. 691, 13 S. E. 809; Augusta, etc.,

R. Co. r. Killian, 79 Ga. 234, 4 S. E. 165;
Hamilton v. Louisiana, etc., R. Co., 117 La.

243, 41 So. 560, 6 L. R. A. N. S. 787;
Southern Kansas R. Co. v. Sage, (Tex. Civ.

App. 1904) 80 S. W. 1038 [reversed on other
grounds in 98 Tex. 438, 84 S. W. 814];
Texas, etc., R. Co. v. Moore, 8 Tex. Civ. App.
289. 27 S. W. 962.

Condition of place for boarding trains.—
The company owning a railroad is not liable

for injury to a person about to board a

[X, C, 5, b]
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its switches,^ although the injured persons were employees of the latter com-
pany; ^ but one company, by granting permission to another company to nm
trains over its road, does not become liable for injuries caused by the defective

condition of a track constructed and controlled by the latter company for the
purpose of connecting the two roads,* nor is the company owning the road Uable
for injuries to employees upon the trains of the other, due to a defective condition

of the cars of that company.^ A refrigerator car company which constructs and
furnishes a car for transportation over a railroad will be liable for an injury to
an employee of the railroad company due to the defective condition of the car.'

c. Failure to Fence and Injury to Animals.^ A railroad company owning a
road which it permits another to use will be liable for injuries to animals caused
by the negligent operation of the trains of the latter;^ and where the statutes

require the road to be fenced the company owning it will be liable for injuries

to animals resulting from its unfenced condition, although the injuries were
inflicted by the trains of the other company; ' and the fact that the duty of fencing

is imposed by the statute upon companies using as well as those owning the road
does not affect the liability of the company owning it.^°

d. Fires. Where a railroad company owning a road permits another to

operate trains thereon and property is damaged by fire communicated from the
locomotives of the latter, the company owning the road will be liable for its own
negligence contributing to the injury in allowing combustible material to accumu-
late upon the right of way," or in furnishing to the company or person using the

road defective or improperly equipped locomotives," and also for the negligence
of the company using its road in the operation of the locomotives from which
the fire was commvmicated," or their defective or improper condition or equip-

freight train as a passenger of another com-
pany using the road, caused by the condition
of the road-bed at such place, if it was not
the usual place for the reception of pas-
sengers and was sufficiently safe and suitable
for the ordinary purposes of freight trains.

Murch r. Concord E. Corp., 29 N. H. 9,

61 Am. Dec. 631.

2. Peoria, etc., R. Co. ». Lane, 83 111. 448;
Chicago Terminal Transfer R. Co. v. Van-
denberg, 164 Ind. 470, 73N. E. 990; Stodder
v. New York, etc., R. Co., 50 Hun (N. Y.)
221, 2 N. Y. Suppl. 780 [affirmed in 121

N. Y. 655, 24 N. E. 1092].
3. Rome R. Co. v. Thompson, 101 Ga. 26,

28 S. E. 429; Ellison v. Georgia R., etc.,

Co., 87 Ga, 691, 13 S. E. 809; Chicago
Terminal Transfer R. Co. v. Vandenberg, 164
Ind. 470, 73 N. E. 990; Hamilton v. Louisi-

ana, etc., R. Co., 117 La. 243, 41 So. 560,

6 L. R. A. N. S. 787; Trinity, etc., R. Co:

V. Lane, 79 Tex. 643, 15 S. W. 477, 16 S. W.
18; Southern Kansas R. Co. v. Sage, (Tex.

Civ. App. 1904) 80 S. W. 1038 [reversed

on other grounds in 98 Tex. 438, 84 S. W.
814].

4. Gwathney v. Little Miami R. Co., 12
Ohio St. 92.

5. Augusta, etc., R. Co. v. Killian, 79 Ga.
234, 4 S. E. 165.

6. Leas v. Continental Fruit Express, (Tex.

Civ. App. 1907) 99 S. W. 859.

7. Liability of company using road see in-

fra, X, C, 6, c.

8. Georgia Cent. R. Co. l'. Wood, 129 Ala.

483, 29 So. 775; Illinois Cent. R. Co. v.

Finnigan, 21 111. 646.

9. illinms.— East St. Louis, etc., R. Co. v.

[X, C, 5, b]

Gerber, 82 111. 632; Toledo, etc., R. Co. v.

Rumbold, 40 111. 143.

Indiana.— Ft. Wayne, etc., R. Co. v. Hine-
baugh, 43 Ind. 354; Indianapolis, etc., R. Co.
V. Solomon, 23 Ind. 534.
Kansas.— Kansas City, etc., R. Co. v.

Ewing, 23 Kan. 273.

Maine.— Wyman v. Penobscot, etc., R. Co.,

46 Me. 162.

Michigan.— Bay City, etc., R. Co. v.

Austin, '21 Mich. 390.
Missouri.— Sinclair v. Missouri, etc., R.

Co., 70 Mo. App. 588; Price v. Barnard, 65
Mo. App. 649.

New York.—^Haas v. New York Cent.,
etc., R. Co., 11 N. Y. App. Div. 625, 42
N. Y. Suppl. 302.

See 41 Cent. Dig. tit. "Railroads," § 821.
10. Bay City, etc., R. Co. v. Austin, 21

Mich. 390.

11. Heron v. St. Paul, etc., R. Co., 68
Minn. 542, 71 N. W. 706; Delaware, etc.,

R. Co. V. Salmon, 39 N. J. L. 299, 23 Am.
Rep. 214; Aycock v. Raleigh, etc., R. Co.,

89 N. C. 321.

12. Brady v. Jay, 111 La. 1071, 36 So.
132, holding that where a lumber company
owning a logging railroad contracted with
a person to cut and transport its timber
over the road, the company owning the road
furnishing the means of transportation, it

will be liable for fires set by locomotives
furnished to the contractor which were not
equipped with spark arresters, although they
were operated exclusively by the contractor.

13. Arkansas.— St. Louis, etc., R. Co. v.

Chappell, 83 Ark. 94, 102 S. W. 893, 10
L. R. A. N. S. 1175.
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ment; " but a railroad company which permits a municipal corporation to use
land belonging to it and not in use for railroad purposes, as a pubUc dumping
ground for waste materials, is not Uable for damages caused by fire originating

in such materials, where the railroad company had no supervision or control

over the work at such place and was not guilty of any negligence in respect to

the origin of the fire.'^

6. Companies Operating or Using Roads of Others — a. In General. The
liabihty of a railroad company using the road of another depends upon its control

over the agency causing the injury and the duty which it owes to the injured

party,^" and such company cannot be charged with negligence in faiUng to per-

form an act unless it has both the power and the right to perform it," as where
it could not do so without being guilty of an unwarrantable intrusion or trespass

upon the rights or property of the company owning the road ;'* but it has been
held that a railroad company, by assuming to use the road of another in a defect-

ive condition, must be held to assume a liability for any injuries resulting from
such defects in the course of its own use of the road.^' A railroad company using

the road of another is held to the same degree of care in its use as if it owned the

road,^" and is liable for any negligence or misconduct on the part of its own employees
while under its control and in the conduct of its business,^^ without regard

Minnesota.—Heron v. St. Paul, etc., E. Co.,

68 Minn. 542, 71 N. W. 706.

Missouri.— McCoy v. Kansas City, etc., R.
Co., 36 Mo. App. 445.

North Carolina.— Aycock v. Kaleigh, etc.,

E. Co., 89 N. C. 321.
Texas.— Galveston, etc., E,. Co. v. Burnett,

(Civ. App. 1896) 37 S. W. 779.

See 41 Cent. Dig. tit. " Eailroads," § 823.

The lessee of a railroad which permits an-
other to use the road will be liable for dam-
ages caused by lire due to the negligence of

the latter company. Pittsburgh, etc., E. Co.

V. Campbell, 86 111. 443; Heron «. St. Paul,
etc., R. Co., 68 Minn. 542, 71 N. W. 706.

In Missouri the statute expressly makes
" each railroad corporation owning or op-

erating a railroad" in the state responsible
for damages by fire from locomotives used
upon the road, and the fact that a subse-

quent section of the statute authorizes a
railroad company to permit another to use
its road does not affect the liability of the
company owning the road for fires caused
by the locomotives of the other. MoFarland
V. Missouri, etc., E. Co., 94 Mo. App. 336, 68
S. W. 105.

14. Delaware, etc., E. Co. v. Salmon, 39
N. J. L. 299, 23 Am. Eep. 214; Jefferson v.

Chicago, etc., E. Co., 117 Wis. 549, 94 N. W.
289.

Absence of knowledge on the part of the
company owning the road as to the defective

condition or improper equipment of the

other's locomotives does not affect its lia-

bility. Jefferson v. Chicago, etc., E. Co., 117

Wis. 549, 94 N. W. 289.
15. Denver, etc., E. Co. v. Porter, 126 Fed.

288, 61 C. C. A. 168.

16. Collier v. Great Northern E. Co., 40
Wash. 639, 82 Pac. 935.

17. Lake Shore, etc., E. Co. v. Kaste, 11

111. App. 536, holding that a company having
merely the right to run its trains over the

road of another is not liable for failing to

remove cars over which it has no authority

or control which were so placed by another
company as to obstruct a crossing.

18. Lake Shore, etc., E. Co. v. Kaste, 11

111. App. 536 (holding that a railroad com-
pany having merely the right to use the track
of another is not liable for failing to con-
struct bell towers at crossings) ; Collier v.

Great Northern E. Co., 40 Wash. 639, 82
Pac. 935 (holding that a company merely
having the right to run trains over the road
of another is not liable for not repairing
defects in a highway crossing).

19. See infra, X, C, 6, b, c.

20. Webb v. Portland, etc., E. Co., 57 Me.
117; McGrath v. New York Cent., etc., R.
Co., 63 N. Y. 522; Leonard v. New York
Cent., etc., R. Co., 42 N. Y. Super. Ct.

225.

Flagmen at crossings.—A railroad company
using the road of another must maintain
flagmen at a crossing wherever a failure to

do so would be actionable negligence on the

part of the company owning the road. Webb
V. Portland, etc., R. Co., 57 Me. 117; Mc-
Grath V. New York Cent., etc., R. Co., 63
N. Y. 522.

Statutes regulating the liability of rail-

road companies which are authorized to use
the same tracks as between themselves do
not affect the common-law liability of each
with respect to third persons. Eaton v. Bos-
ton, etc., R. Co., 11 Allen (Mass.) 500, 87

Am. Dec. 730.

31. Jacksonville, etc., R. Co. v. Peninsular
Land, etc., Co., 27 Fla. 1, 157, 9 So. 661, 17

L. R. A. 33, 65; Cleveland, etc., R. Co. v.

Berry, 152 Ind. 607, 53 N. K. 415, 46 L. R. A.

33; Chicago, etc., R. Co. v. Groves, 58 Kan.
601, 11 Pac. 628; Clark v. Geer, 86 Fed.

447, 32 C. C. A. 295.

Obstructing tracks.— Where two railroads

have a traffic arrangement for the inter-

change of cars and one places cars upon the

track of the other at an unusual time of

night without notice or danger signals, it

is liable for injuries due to a collision with

[X, C, 6, a]
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to whether such company owns the train which its servants are operating,^^ or
whether at the time they are rightfully or wrongfully in the occupation and use
of the road,^^ and notwithstanding there was also neghgence on the part of the
company owning the road.^* So a railroad company using the road of another
is liable for the neghgence of its own servants in the operation of its trains over
the road,^^ and this notwithstanding the trains are operated under and subject
to the rules and orders of the company owning the road if its servants are guilty

of acts of neghgence independent of and not attributable to the orders under
which they are run; ^* but such company will not be liable if its servants, trains,

and all their movements are at the time under the absolute and exclusive control

of the company owning the road.^^ A railroad company using the road of another
is not hable for injuries due solely to the neghgence of the servants of the com-
pany owning the road in the operation of the trains of that company; ^* but will

be liable for injuries incident to the operation of its own trains due to neghgence
on the part of servants in the employ of the company owning the road, such as

gatemen or flagmen at crossings, whose services it adopts and reUes upon instead

of employing others of its own for such duties.^'

such obstruction. Lockhart v. Little Rock,
etc., R. Co., 40 Fed. 631.
Obstructing highway.—A railroad company

using the road of another is liable for in-

juries due to the wrongful obstruction of a
highway by its trains. Hall v. Brown, 54
N. H. 495, holding further that a company
using the road of another is a proprietor of
the road within the application of a statute
providing under penalty that " no such pro-

prietors shall obstruct " a highway with a
train for over two minutes.

22. Fletcher v. Boston, etc., R. Co., 1 Al-
len (Mass.) 9, 79 Am. Dec. 695.

23. Jacksonville, etc., R. Co. v. Peninsular
Land, etc., Co., 27 Fla. 1, 157, 9 So. 661, 17

L. R. A. 33, 65; Cleveland, etc., R. Co. v.

Berry, 152 Ind. 607, 53 N. E. 415, 46 L. R. A.
33.

Unauthorized use of street.— If a railroad
company which has no authority to use a
street for the purpose of its road uses a
connecting road constructed thereon by the
government as a military necessity for its

own purposes and not merely for military
purposes under orders of the government, it

is a wrong-doer and liable for any injury
resulting from such use. Mississippi, etc.,

R. Co. V. Wilson, 10 Heisk. (Tenn.) 498.
24. Chicago, etc., R. Co. v. Mitchell, 70

111. App. 188.

25. District of Columbia.—^Mills ij. Orange,
etc., R. Co., 1 MacArthur 285.

Florida.— Jacksonville, etc., R. Co. v.

Peninsular Land, etc., Co., 27 Fla. 1, 157, 9
So. 661, 17 L. R. A. 33, 65.

Georgia.—• Seaboard Air Line R. Co. v.

Randolph, 126 Ga. 238, 55 S. E. 47.

Illinois.— Chicago Great Western R. Co.

t. Mitchell, 70 111. App. Ib8.

Kansas.— Chicago, etc., R. Co. v. Groves,

56 Kan. 601, 11 Patf. 628.

New York.— Leonard v. New York Cent.,

etc., R. Co., 42 N. Y. Super. Ct. 225.

Pennsylvania.— Hanover R. Co. v. Coyle,

55 Pa. St. 396.

United States.— Clark v. Geer, 86 Fed.

447, 32 C. C. A. 295.

Canada.— Brewer v. Lake Erie, etc., R.

[X. C. 6, a]

Co., 2 Can. R. Cas. 257, 2 Ont. Wkly. Rep.
125.

See 41 Cent. Dig. tit. "Railroads," § 826.
But a railroad company using a private

switch belonging to a manufacturing com-
pany, merely for the purpose of switching
cars for the manufacturing company under
its direction, will not lie liable for an injury
to an employee of the manufacturing com-
pany, which was not due to negligence on
the part of the railroad company but to the
fact that the place provided for him to work
was rendered unsafe by the presence of the
railroad company's engines in the. proper
exercise of its rights under the permission
and control of the manufacturing company.
Lake Erie, etc., R. Co. v. Gaughan, 26 Ind.
App. 1, 58 N. E. 1072.

26. Chicago Great Western R. Co. v. Mitch-
ell, 70 111. App. 188; Chicago, etc., R. Co. v.

Posten, 59 Kan. 449, 53 Pac. 465; Chicago,
etc., R. Co. V. Martin, 59 Kan. 437, 53 Pac.
461; Chicago, etc., R. Co. v. Groves, 56 Kan.
601, 11 Pac. 628; Clark v. Geer, 86 Fed.
447, 32 C. C. A. 295.

27. Smith v. St. Louis, etc., R. Co., 85
Mo. 418, 55 Am. Rep. 380; Burns v. Dela-
ware, etc., R. Co., 116 N. Y. App. Div. IH,
101 N. Y. Suppl. 225; Atwood v. Chicago,
etc., R. Co., 72 Fed. 447.
But to relieve thi company from liability

the control of the other company over its

trains and servants must at the time be full

and absolute. Garven v. Chicago, etc., R.
Co., 100 Mo. App. 617, 75 S. W. 193.
Using track of union station company.

—

Where a railroad company in common with
other railroad companies uses the tracks of
a union station company, and all trains while
on such tracks must be under the full man-
agement and control of the station company,
the railroad company will not be liable for
an injury done by one of its trains while
its operation is so controlled. Burns p. Dela-
ware, etc., R. Co., 116 N. Y. App. Div. Ill,
101 N. Y. Suppl. 225.
28. Sprague v. Smith, 29 Vt. 421, 70 Am.

Dec. 424.

29. Leonard v. New York Cent., etc., E.
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b. Defects in Road-Bed, Tracks, or Cars. A railroad company which uses a
defective road belonging to another will be liable for injuries occurring in its own
use of the road due to its defective or dangerous condition; ^^ and it has been
held that such hability extends not only to passengers and employees but also

to third persons rightfully on or near the track who may be injured by reason

of its unsafe condition.^^ So also a railroad company which uses cars belonging

to another will be liable for injuries due to their defective condition while using

them for its own purposes.^^

e. Failure to Fence and Injury to Animals. The authorities are conflicting

as to whether a railroad company using the road of another is, irrespective of the

question of negUgence in the operation of its trains, Hable under the statutes

relating to the fencing of railroads, for injuries to animals occasioned by the

imfenced condition of the road. In some cases it has been held that the ques-

tion must be determined by the terms of the statute,^" and that the company
using the road of another will be liable where the statute in terms imposes the

duty or hability upon such companies as well as those owning the road,^* but
not where such companies are not within the terms of the statute; '^^ but on the
contrary it has been held that irrespective of the terms of the statute the company
using the road must on grounds of public policy be held subject to the statutory

hability for assuming to use the road in an unfenced condition.^"

d. Flres.^' A railroad company using the road of another is liable for damages

Co., 42 N. Y. Super. Ct. 225; Cleveland, etc.,

R. Co. V. Schneider, 45 Ohio St. 678, 17
N. E. 321 ; Toledo, etc., Cent. R. Co. v. Hydell,
25 Ohio Cir. Ct. 579.
30. Illinois Terminal R. Co. v. Thompson,

210 111. 226, 71 N. E. 328 [afflrming 112 111.

App. 463] ; Wisconsin Cent. R. Co. v. Ross,
142 111. 9, 31 N. E. 412, 34 Am. St. Rep. 49
iwfp/rming 43 111. App. 454] ; Illinois Cent.
R. Co. V. Kanouse, 39 111. 272, 89 Am. Dec.
307; Sibbald v. Grand Trunk R. Co., 19 Out.
164 [affirmed in 18 Out. App. 184 {affirmed
in 20 Can. Sup. Ct. 259)].

Defective sewer.— Where a railroad com-
pany takes possession of a railroad built by
another company and there is under the rail-

road a defective sewer, the company will be
responsible for damages to property caused
thereby after it takes possession. Coyle v.

Pittsburg, etc., R. Co., 18 Pa. Super. Ct.

235.
31. Wabash, etc., R. Co. v. Peyton, 106

111. 534, 46 Am. Rep. 705. But see Collier

V. Great Northern R. Co., 40 Wash. 639, 82
Pao. 935.

32. MeCallion v. Missouri Pac. R. Co., 74
Kan. 785, 88 Pac. 50; Jetter v. New York,
etc., R. Co., 2 Abb. Dec. (JS. Y.) 458, 2 Keyes
154; Atcheson v. Grand Trunk R. Co., 1 Ont.
L. Rep. 168.

33. Edwards v. Buffalo, etc., R. Co., 8

N. Y. App. Div. 390, 40 N. Y. Suppl. 788.

34. Pittsburgh, etc., R. Co. v. Thompson,
21 Ind. App. 355, 50 N. E. 828 ; Farley v. St.

Louis, etc., R. Co., 72 Mo. 338.

35. Cincinnati, etc., R. Co. v. Bunnell, 61

Ind. 183; Edwards v. Buffalo, etc., R. Co.,

8 N. Y. App. Div. 390, 40 N. Y. Suppl. 788;
Parker v. Rensselaer, etc., R. Co., 16 Barb.

(N. Y.) 315.

In Indiana, under the former statute of

1863, a company using the road of another
was not liable for injuries to animals due
to its unfenced condition, unless it was op-

erating the road " in the corporate name

"

of the company owning it (Cincinnati, etc.,

R. Co. V. Norris, 61 Ind. 285; Cincinnati,
etc., R. Co. V. Bunnell, 61 Ind. 183; Cin-
cinnati, etc., R. Co. V. Paskins, 36 Ind. 380) ;

but the rule is otherwise under Rev. St.

(1881) §§ 4025, 4026, maldng any railroad
company running trains over the road of
another liable in the same manner and to
the same extent as if it owned the road
(Pittsburgh, etc., R. Co. v. Thompson, 21 Ind.
App.. 355, 50 N. E. 828).
In New York under the statute of 1892

requiring "every railroad corporation . . .

or other person in possession of its road

"

to fence the same, a company having merely
a right to run trains over the road of an-
other under a traffic arrangement is not a
person " in possession of its road " so as to
be liable for injuries to animals due to its

unfenced condition (Edwards v. Buffalo, etc.,

R. Co., 8 N. Y. App. Div. 390, 40 N. Y. Suppl.
788) ; and under the former statutes of 1850
and 1854, it was held that the duty of fenc-

ing was imposed upon the owner of the road
and that anotlier company using the road
would not be liable (Parker v. Rensselaer,
etc., R. Co., 16 Barb. 315; Shanchan i'. New
York, etc., R. Co., 10 Abb. Pr. 398), unless
it was in effect the owner and operator of

the road, as where it was in the exclusive

use and control of the road, and the com-
pany owning it was merely a company for

construction, having no rolling stock and no
right under its charter to operate trains
upon the road (Tracy v. Troy, etc., R. Co.,

38 N. Y. 433, 98 Am. Dee. 54 iaffwming 55
Barb. 529]).

36. Illinois Cent. R. Co. v. Kanouse, 39
Til. 272, 89 Am. Dec. 307. See also East St.

Louis, etc., R. Co. v. Gerber, 82 111. 632;
Toledo, etc., R. Co. v. Rumbold, 40 111. 143.

37. Liability of company owning road see

supra, X, C, 5, d.

[X, C, 6, d]
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caused by fires due to the negligent operation or defective condition of its loco-

motives,^* notwithstanding the fire was communicated directly to combustible
material which the company owning the road had permitted to accumulate upon
its right of way; ^" and such companies have also been held to be within the appli-

cation of statutes imposing a liability without regard to negligence for fires com-
municated by locomotives/"

7. Connecting and Consolidated Roads — a. Connecting Roads." Where
different companies operate connecting fines of railroad the fiabifity of each is

ordinarily, in the absence of statute or agreement to the contrary, fimited to its

own fine,*^ each being fiable for the negfigence of its own servants in the operation
of its trains and not for that of the other, ^^ and the fact that one company is a
stock-holder in another connecting fine does not render it fiable for the negfigence
of the servants of the other company.** Where there is an arrangement between
the connecting roads for the interchange of cars, it is the duty of each on trans-

ferring a car to the other to see that it is in a safe and suitable condition for the
use for which it is intended,*^ which duty extends not only to the receiving com-
pany as such but to its employees who are to handle the car,*" and such employees
may recover from the company defivering the car for injuries due to its defective

condition,*' notwithstanding the company employing them was also negfigent

in regard to inspecting and receiving the car; ** but if the receiving company,
after the car should have been returned, fails to do so and uses it in its own busi-

38. Jacksonville, etc., R. Co. v. Peninsular
Land, etc., Co., 27 Fla. 1, 157, 9 So. 661, 17
L. R. A. 33, 65; Slossen v. Burlington, etc.,

R. Co., 60 Iowa 214, 14 N. W. 244, (1881)
10 N. W. 860; Pierce v>. Concord R. Co., 51
N. H. 590; Genung w. New York, etc., R.
Co., 21 N. Y. Suppl. 97.

39. Slossen v. Burlington, etc., R. Co., 60
Iowa 214, 14 N. W. 244, (1881) 10 N. W.
860; Genung v. New York, etc., R. Co., 21
N. Y. Suppl. 97.

40. Chicago, etc., R. Co. v. Meilson, 118
111. App. 343 (holding that the statutory
liability for fires caused by a failure to keep
the right of way clear of combustible ma-
terial applies to a company using as well
as a company owning the road) ; Pierce u.

Concord R. Co., 51 N. H. 590 (holding that
a, railroad company which operates the road
of another under a contract for a term of

years, which is equivalent to a lease, is the
" proprietor " of the road within the appli-

cation of a statute making " the proprietors

of every railroad " liable without regard to
negligence for damages done by fire communi-
cated " from any locomotive or other engine
on such road") ; Bush v. Southern R. Co., 63
S. C. 96, 40 S. E. 1029 (holding that a rail-

road company operating its trains over the
road of another is liable under a statute

providing that " every railroad corporation

shall be responsible in damages " for property
" injured by fire communicated by its loco-

motive engines " )

.

41. Liability as common carrier see Cab-
BIEES, 6 Cyc. 478, 571, 584, 598.

42. Pennsylvania R. Co. v. Jones, 155

U. S. 333, 15 S. Ct. 136, 39 L. ed. 176. See

also McCaffrey v. Georgia Southern R. Co.,

69 Ga. 622.

43. Atchison, etc., R. Co. e. Cochran, 43

Kan. 225, 23 Pac. 151, 19 Am. St. Rep. 129,

7 L. R. A. 414; Pennsylvania R. Co. v. Jones,

[X, C, 6, d]

155 U. S. 333, 15 S. Ct. 136, 39 L. ed.

176.

44. Mathews v. Atchison, etc., R. Co., 60
Kan. 11, 55 Pac. 282; Atchison, etc., R. Co.
V. Cochran, 43 Kan. 225, 23 Pac. 151, 19
Am. St. Rep. 129, 7 L. R. A. 414.

45. Missouri, etc., R. Co. v. Merrill, 61
Kan. 671, 60 Pac. 819; Teal v. American
Min. Co., 84 Minn. 320, 87 N. W. 837; Moon
V. Northern Pac. E. Co., 46 Minn. 106, 48
N. W. 679, 24 Am. St. Rep. 194; Hoye v.

Great Northern R. Co., 120 Fed. 712.
46. Moon V. Northern Pac. R. Co., 46 Minn.

106, 48 N. W. 679, 24 Am. St. Rep. 194.
47. Missouri, etc., R. Co. v. Merrill, 61

Kan. 671, 60 Pac. 819; Teal v. American
Min. Co., 84 Minn. 320, 87 N. W. 837 ; Moon
V. Northern Pac. R. Co., 46 Minn. 106, 48
N. W. 679, 24 Am. St. Rep. 194 [distinguish-
ing Sawyer v. Minneapolis, etc., R. Co., 38
Minn. 103, 35 N. W. 671, 8 Am. St. Rep.
648] ; Hoye v. Great Northern R. Co., 120
Fed. 712. But see Glvnu v. Central R. Co.,

175 Mass. 510, 56 N. E. 698, 78 Am. St. Rep.
507, holding that the liability of the com-
pany delivering a defective car for injuries
to employees of the company receiving it

ceases as soon as the latter company has
inspected and assumed control over the car.

Where there are three connecting roads
and a car in a defective condition is delivered
by the first to the second, and then by the
second to the third, the first and second are
jointly liable for an injury to an employee
of the third company, caused by such defect.

Missouri, etc., R. Co. v. Merrill, 61 Kan.
671, 60 Pac. 819.

Liability of company employing servants
injured see Master and Servant, 26 Cyc.
1086, 1110.
48. Teal v. American Min. Co., 84 Minn.

320, 87 N. W. 837; Moon v. Northern Pac.
R. Co., 46 Minn. 106, 48 N. W. 679, 24 Am.
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ness, the company owning it will not be liable for injuries to the servants of the
other company due to the defects in the car/" Where a car is to be deUvered to

a consignee, to be unloaded by his servants, both the companies loading and deliv-

ering the car must see that it is in a safe condition for unloading, but an inter-

mediate connecting carrier is only required to see that it is safe for the purposes
of transportation, and is not Uable for injuries to the consignee's servants due
to defects in the car; ^ and a railroad company which merely deUvers cars of

another company to a consignee is not liable after delivery for injuries to the

servants of the consignee who are engaged in coupUng the cars upon the private

tracks of the latter, where it had no knowledge of the defect and was not responsible

for its existence.^^

b. Consolidated Roads — (i) /JV Gbneral.^^ It is ordinarily held that where
two railroad companies are legally consolidated the new company succeeds to

all the rights and habiUties of each of the constituent companies, and is liable

for the torts of such companies committed prior to the consolidation,^^ and this

notwithstanding the statute authorizing the consoUdation preserves the separate

identity of the constituent companies with respect to their existing liabilities ;

^

and such UabiUty may be enforced directly by an action at law against the new
company .^^ So also the new company will be liable for injuries occurring after

the consolidation due to the negligence or defective condition of the road-bed,

bridges, or culverts constructed by one of the constituent companies/" or to the

St. Rep. 194; Hoye v. Great Northern R.
Co., 120 Fed. 712.

If both companies were negligent, the one
in delivering and the other in receiving a
defective car, they are jointly liable. Hoye
V. Great Northern R. Co., 120 Fed. 712.
49. Sawyer v. Minneapolis, etc., R. Co.,

38 Minn. 103, 35 N. W. 671, 8 Am. St. Rep.
648.

50. Sykes v. St. Louis, etc., R. Co., 178
Mo. 693, 77 S. W. 723 [affirming 88 Mo. App.
193].

51. Atchison, etc., R. Co. v. Bump, 60 111.

App. 444.

52. Efiect of consolidation in general see

supra, Vn, E, 6; and, generally, Coepoea-
TIONS, 10 Cyc. 302.

53. AlaJiama.— Warren v. Mobile, etc., R.
Co., 49 Ala. 582.

Georgia.— Montgomery, etc., R. Co. v. Bor-
ing, 51 Ga. 582.

Indiana.—Cleveland, etc., R. Co. v. Prewitt,

134 Ind. 557, 33 N. E. 367; Indianapolis,
etc., R. Co. V. Jones, 29 Ind. 465, 95 Am.
Dec. 654.

Kansas.— Berry v. Kansas City, etc., R.
Co., 52 Kan. 759, 774, 34 Pac. 805, 36 Pac.

724, 39 Am. St. Rep. 371, 381 [distinguish-

ing Whipple V. Union Pac. R. Co., 28 Kan.
474].
Maryland.—State v. Baltimore, etc., R. Co.,

77 Md. 489, 26 Atl. 865.

Michigan.— Batterson v. Chicago, etc., R.
Co., 53 Mich. 125, 18 N. W. 584.

Virginia-.— Langhorne v. Richmond R. Co.,

91 Va. 369, 22 S. E. 159, (1894) 19 S. E.

122.

Canada.— Brewer v. Lake Erie, etc., R. Co.,

2 Can. >R. Cas. 257, 2 Ont. Wkly. Rep.
125.

See 41 Cent. Dig. tit. "Railroads," § 833.

Where the articles of incorporation ex-

pressly provide that the new company does

not assume the liabilities of its constituent
companies but that their separate existence
shall be preserved for this purpose and the
property contributed by each be subject to
such liabilities, the consolidated company
is not directly liable for the previous torts
of the constituent companies, but plaintiff

must first reduce his claim to judgment
against the original company after which it

might be enforced against the property of
that company in the hands of the new com-
pany. Whipple v. Union Pac. R. Co., 28
Kan. 474.

A lease of a railroad for a period of ninety-
nine years, although in some respects ac-
complishing the same purpose - and results
as a consolidation, is not such in legal effect,

and does not render the lessee liable for in-

juries caused by the negligence of the lessor.

Missouri Pac. R. Co. v. Owens, 1 Tex. App.
Civ. Cas. § 384.

54. Warren v. Mobile, etc., R. Co., 49 Ala.
582; Pickett v. Carolina Div. Southern R.
Co., 69 S. C. 445, 48 S. E. 466.
The original company may be sued where

the statute provides that " all rights of
creditors . . . shall be preserved and unim-
paired; and the respective corporations may
be deemed to continue in existence to pre-
serve the same," the term " creditor " being
sufficiently broad to include a claim for a
tort (Stewart v. Walterboro, etc., R. Co.,

64 S. C. 92, 41 S. E. 827) ; but this does not
affect the liability of the new corporation
under the other provisions of the statute
(Pickett V. Carolina Div. Southern R. Co.,

69 S. C. 445, 48 S. E. 466. But see Joseph
V. Southern R. Co., 127 Fed. 606).

55. Langhorne v. Richmond R. Co., 91 Va.
369, 22 S. E. 159, (1894) 19 S. E. 122.

56. Chicago, etc., R. Co. v. Moffitt, 75 111.

524; Penley t'. Maine Cent. R. Co., 92 Me.
59, 42 Atl. 233.

[X, C, 7. b. (I)]
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continuance of a nuisance originally created by one of the constituent companies."
A responsibility for the liabilities of the constituent companies is frequently

imposed by the statutes authorizing the consolidation,^' or is expressly assumed
by the articles of consoUdation/^ but exists independently of any express pro-

vision to this effect as a legal result of the consohdation,"" and the constituent

companies cannot by any contract between themselves affect the rights of persons

"who have been injured by their torts. °' Conversely, where a railroad company
has made an ineffectual attempt to consolidate with another, it is liable for an
injury due to the negligence of the persons operating the road by virtue of the

attempted consoUdation."^

(ii) Effect on Actions Pending.'^ In some jurisdictions it is held that

the consoUdation of two or more railroad companies works such a dissolution

of the constituent companies as to abate any actions pending against them at

the time of the consohdation,"" but in others it is held that such actions do not

abate by the consoUdation,*^ and that the new corporation may be substituted as

a defendant after verdict and judgment rendered against it,*° or that the action

may proceed to judgment as brought without change of parties and the judgment
be enforced against the new company. °'

8. Mortgagees and Trustees in Possession. In the absence of statute a
railroad company cannot, by the voluntary surrender of its road to a mortgagee
or trustee of its own selection, under a mortgage deed of trust for the benefit of

creditors or bondholders, escape liabihty for negUgence in the operation of the

road.'* In such case the trustee must be deemed to be the agent of the com-
pany,"' and the action may be maintained against the railroad company,™ or

against the trustee as such if the statute so provides, ^"^ or the trustee may be held

personally Uable in the same manner as a lessee or other person in possession

57. Jones v. Seaboard Air Line E. Co., 67
S. C. 181, 45 S. E. 188.

58. Penley v. Maine Cent. E. Co., 92 Me.
59, 42 Atl. 233; Batterson v. Chicago, etc.,

E. Co., 53 Mich. 125, 18 N. W. 584; Pickett
V. Carolina Div. Southern E. Co., 69 S. C.

445, 48 S. E. 466.

59. St. Louis, etc., E. Co. v. Marlcer, 41
Ark. 542; Langhorne v. Eichmond R. Co.,

91 Va. 369, 22 S. E. 1£9, (1894) 19 S. E.
122.

60. Cleveland, etc., E. Co. v. Prewitt, 134
Ind. 557, 33 N. E. 367; Indianapolis, etc.,

E. Co. V. Jones, 29 Ind. 465, 95 Am. Dec.
654; Berry i'. Kansas City, etc., E. Co., 52
Kan. 759, 774, 34 Pac. 805, 36 Pac. 724, 39
Am. St. Eep. 371, 381 ; State v. Baltimore,
etc., E. Co., 77 Md. 489, 26 Atl. 865.

61. State 1'. Baltimore, etc., E. Co., 77 Md.
489, 26 Atl. 865.

62. Latham p. Boston, etc., E. Co., 38
Hun (N. Y.) 265.

63. See also supra, VII, E, 6, i.

64. See Cohpoeations, 10 Cyc. 310, 311.

65. Baltimore, etc., E. Co. i,-. Mussehnan, 2

Grant (Pa.) 348; East Tennessee, etc., E.
Co. V. Evans, 6 Heisk. (Tenn.) 607.

In Illinois the statute expressly provides

that a consolidation shall not abate pending
actions. Chicago, etc., R. Co. v. Ashling,

160 111. 373, 43 N. E. 373 lafflrming 56 111.

App. 327].

66. Louisville, etc., E. Co. v. Summers, 131

Ind. 241, 30 N. E. 873.

67. Chicago, etc., E. Co. v. Ashling, 160

111. 373, 43 N. E. 373 [affirming 56 111. App.

327].

[X, C, 7, b, (I)]

68. Jones v. Pennsylvania E. Co., 19 D. 0.

178; Wisconsin Cent. E. Co. v. Eoss, 142
111. 9, 31 N. E. 412, 34 Am. St. Eep. 49
[affirming 43 111. App. 454] ; Aclter v. Alex-
andria, etc., E. Co., 84 Va. 648, 5 S. E. 688;
Naglee v. Alexandria, etc., E. Co., 83 Va.
707, 3 S. E. 369, 5 Am. St. Eep. 308; Penn-
sylvania E. Co. V. Jones, 155 U. S. 333, 15

S. Ct. 136, 39 L. ed. 176. But see State v.

Consolidated European, etc., E. Co., 67 Me.
479.
The company would not be liable if the

mortgage were made pursuant to legislative

authority and the possession of the trustee

was adverse to the railroad company and the
result of proceedings in invitum. See Naglee
V. Alexandria, etc., E. Co., 83 Va. 707, 3
S. E. 369, 5 Am. St. Eep. 308.
In Connecticut it was expressly provided

by Eev. St. (1866) that the property of the

road should be responsible while in the hands
of the trustees, the liability to be enforced
by action against the trustees. Lamphear v.

Buckingham, 33 Conn. 237.

69. Jones v. Pennsylvania E. Co., 19 D. C.

178; Wisconsin Cent, E. Co. v. Eoss, 142

111. 9, 31 N. E. 412, 34 Am. St. Eep. 49
[affirming 43 111. App. 454] ; Grand Tower
Mfg., etc., Co. V. Ullman, 89 111. 244.

70. Wisconsin Cent. E. Co. v. Eoss, 142
111. 9, 31 N. E. 412, 34 Am. St. Eep. 49
[affirming 43 111. App. 454] ; Grand Tower
Mfg., etc., Co. V. Ullman, 89 111. 244; Naglee
V. Alexandria, etc., E. Co., 83 Va. 707, 3
S. E. 369, 5 Am. St. Rep. 308.

71. Lamphear v. Buckingham, 33 Conn.
237.
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and control and exercising for the time being the franchises of the company."
An action may also be maintained against the trustees of a railroad company
upon the statutory liabilities for injury to animals due to the unfenced condition

of the road,'^ or for damages by fires communicated by locomotives,'^ unless the
liability of the trustee is expressly defined and hmited by statute.'^

9. Effect of Operation of Road by Receiver — a. In General.'" The valid

appointment of a receiver for a railroad company ordinarily has the effect of

placing the property of the company and the actual management and operation

of the road in the possession and under the control of the receiver to the entire

exclusion of the railroad company," but such appointment does not affect the

corporate existence of the company, '* or its right to exercise any of its corporate

powers which it can exercise without interfering with the rights of the receiver

under the terms of the order appointing him,'° or its duty to perform any acts

required of it by law which can be performed without such interference,*" or its

liability to be sued upon any cause of action accruing prior to the appointment
of the receiver,*' or subsequently thereoo if existing against the company directly

and not by reason of any acts of the receiver or his servants in the operation

of the road.*^

b. Liability of Receiver— (i) In General. While the rule varies in different

jurisdictions as to the right to sue a receiver and the manner of enforcing liabili-

ties incurred by him in his official capacity,*^ it is well settled that a receiver of

a railroad company who is exercising the franchises of such company and operating

its road is in his official capacity subject to the same rules of hability as the com-
pany would be if operating the road by virtue of the same franchises,'* and that

72. Sprague v. Smith, 29 Vt. 421, 70 Am.
Dec. 424.

73. Union Trust Co. v. Kendall, 20 Kan.
515 (holding tliat a corporation, although
not a railroad corporation, which is acting

as trustee for the bondholders of a railroad

company, is liable under the statute provid-

ing that " every railway company or corpora-

tion in this state, and every assignee and
lessee of such company or corporation, shall

be liable") ; Farrell v. Union Trust Co., 77

Mo. 475 (holding that a corporation, al-

though not a, railroad corporation, acting as

trustee of a railroad company, is liable under
the statute, although in terms applying to
" railroad corporations running or operating

any railroad in this State").
^4. Daniels v. Hart, 118 Mass. 543.

75. Stratton v. European, etc., R. Co., 76

Me. 269; Stratton v. European, etc., R. Co.,

74 Me. 422.

76. Effect as to liability for penalties see

supra, X, B, 7, d.

Effect as to criminal liability see supra,

X, B, 8, c.

Liability of purchaser of road in hands of

receivers see supra, X, C, 3, c, (ii).

Liability for injuries to employees see

Master and Servant, 26 Cyc. 1088, 1370.

Leave of court to sue receivers see Re-

ceivers.
Priorities of claims see Receivers.
77. Memphis, etc., R. Co. v. Stringfellow,

44 Ark. 322, 51 Am. Rep. 598; Ohio, etc.,

R. Co. V. Davis, 23 Ind. 553, 85 Am. Dec.

477; Memphis, etc., R. Co. v. Hoechner, 67

Fed. 456, 14 C. C. A. 469.

78. Ohio, etc., R. Co. v. Russell, 115 111.

52, 3 N. E. 561; Wyatt v. Ohio, etc., R. Co.,

10 111. App. 289; Heath v. Missouri, etc., R.
Co., 83 Mo. 617; Decker v. Gardner, 124
N. Y. 334, 26 N. E. 814, 11 L. R. A. 480
{reversing 11 N. Y. Suppl. 388].

79. Decker v. Gardner, 124 N. Y. 334, 26
N. E. 814, 11 L. R. A. 480 [reversing 11

N. Y. Suppl. 388].
80. Ohio, etc., R. Co. v. Russell, 115 111.

52, 3 N. E. 561.

81. Decker v. Gardner, 124 A. Y. 334, 26
N. E. 814, 11 L. R. A. 480 [reversing
11 N. Y. Suppl. 388]. See also Ohio, etc.,

R. Co. V. Nickless, 71 Ind. 271 ; Pennsylvania
Finance Co. v. Charleston, etc., R. Co., 46
Fed. 508.

82. Ohio, etc., R. Co. v. Russell, 115 111.

52, 3 N. E. 561; Kansas Pac. R. Co. V.

Wood, 24 Kan. 619.

83. See, generally, Receivebs.
84. Illinois.— MoNulta v: Lockridge, 137

111. 270, 27 N. E. 452, 31 Am. St. Rep. 362;
Robinson v. Kirkwood, 91 111. App. 54.

Kansas.— Rouse v. Redinger, 1 Kan. App.
355, 41 Pac. 433.

New Jersey.— Little v. Dusenberry, 46
N. J. L. 614, 50 Am. Rep. 445; Klein v.

Jewett, 26 N. J. Eq. 474 [affirmed in 27
N. J. Eq. 550].
New York.— Camp v. Barney, 4 Hun 373,

6 Thomps. & C. 622 ; Graham v. Chapman,
11 N. Y. Suppl. 318.

OMo.— Murphy v. Holbrook, 20 Ohio St.

137, 5 Am. Rep. 633; Potter v. Bunnell, 20
Ohio St. 150.

South Carolina.— Ex p. Brown, 15 S. 0.
518.

Texas.— International, etc., R, Co. »,

Bender, 87 Tex. 99, 26 S. W. 1047.
Vermont.— Newell v. Smith, 49 Vt. 255,

[X, C, 9, b. (I)J
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he can claim no exemption from liability on the ground that he is a public officer

or officer of the court/^ or the agent or trustee of persons not directly hable.'*

The receiver as such is also a common carrier/' and hable for injury to passen-

gers/* or loss or delay of goods in transit,*^ and generally for the neghgence of

his servants in the operation of the road; "" but a receiver of a railroad company
which furnishes cars to another company under a traffic arrangement whereby
the latter company is to operate them is not Uable for injuries resulting from such
operation upon the tracks of the latter company."' The habihty of the receiver

is not personal but merely in his official capacity/^ so that an action against the

receiver as such is in effect a proceeding in rem, affecting only the fund or property

held by him by virtue of his office,'^ from which, however, it foUows that where
one receiver resigns and another is appointed by the court, an action may be
maintained against the new receiver for a tort of the servants of his predecessor

in the same receivership."''

(ii) Fencing and Injury to Animals. Receivers are in their official

capacity subject to the statutory habihty for injuries to animals due to the road
not being fenced, "° although the statute does not in terms apply to receivers. ""

(hi) Wrongful Death. ^'' Since the right of action for wrongful death is

purely statutory, the right to maintain such action against the receiver of a rail-

road must be determined by the provisions of the statute."* Under some of the

statutes an action may be maintained against a receiver for injuries resulting

in death occurring during the receivership,"" but others have been held not to

include receivers; ' and where the receiver is not primarily hable no action can

United States.— In re Pope, 30 Fed. 169;
Winbourn's Case, 30 Fed. 167.

See 41 Cent. Dig. tit. "Railroads," § 838.
Fires.—^A receiver as such is liable for

damages to property by fire caused by neg-
ligence in the operation of the road during
the receivership (Peoples v. Yoakum, 7 Tex.
Civ. App. 85, 25 S. W. 1001); and is also
subject to the statutory liability imposed
upon " every railroad corporation " for in-
juries by fire communicated by locomotives,
although the statute does not in terms ap-
ply to receivers (Wall i\ Piatt, 169 Mass.
398, 48 N. E. 270).

Cattle-guards and injuries to crops.—A re-
ceiver is liable for injury to crops due to a
failure to maintain cattle-guards as required
by law where the road passes through in-

closed lands. Memphis, etc., R. Co. v. Glover,
78 Miss. 467, 29 So. 89.

85. Murphy v. Holbrook, 20 Ohio St. 137,
5 Am. Rep. 633; Blimienthal v. Brainerd,
38 Vt. 402, 91 Am. Dec. 350.

86. Murphy v. Holbrook, 20 Ohio St. 137,
5 Am. Rep. 633.

87. Paige v. Smith, 99 Mass. 395; Little
V. Dusenberry, 46 N. .7. L. 614, 50 Am. Rep.
445; Bx p. Brown, 15 S. C. 518; Newell v.

Smith, 49 Vt. 255; Blumenthal v. Brainerd,
38 Vt. 402, 91 Am. Dec. 350.

88. Little V. Dusenberry, 46 N. J. L. 614,
50 Am. Rep. 445; Camp v. Barney, 4 Hun
(N. Y.) 373, 6 Thomps. & C. 622; Win-
bourn's Case, 30 Fed. 167.

89. Paige v. Smith, 99 Mass. 395; Newell
V. Smith, 49 Vt. 255.

90. McNulta v. Lockridge, 137 111. 270, 27
N. E. 452, 31 Am. St. Rep. 362; Camp v.

Barney, 4 Hun (N. Y.) 373, 6 Thomps. & 0.

622.
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91. Thompson v. Dotterer, 105 La. 37, 29
So. 483.

92. See infra, X, C, 9, b, (v).
93. McNulta v. Lockridge, 137 111. 270, 27

N. E. 452, 31 Am. St. Rep. 362; Davis v.

Duncan, 19 Fed. 477.
94. McNulta v. Lockridge, 137 111. 270, 27

N. E. 452, 11 Am. St. Rep. 362.
95. Robinson r. Kirkwood, 91 111. App,

54; Brockert v. Central Iowa R. Co., 82 Iowa
369, 47 N. W. 1026; Rouse v. Redinger, 1

Kan. App. 355, 41 Pac. 433; International,
etc., R. Co. V. Pender, 87 Tex. 99, 26 S. W.
1047.

96. Rouse v. Redinger, 1 Kan. App. 355, 41
Pae. 433.

97. See, generally. Death, 13 Cyc. 310,
337.

98. Yoakum v. Selph, 83 Tex. 607, 19
S. W. 145; Turner r. Cross, 83 Tex. 218, 18
S. W. 578, 15 L. R. A. 262.
99. Little V. Dusenberry, 46 N. J. L. 614,

50 Am. Rep. 445; Murphy v. Holbrook, 20
Ohio St. 137, 5 Am. Rep. 633.

1. Yoakum v. Selph, 83 Tex. 607, 19 S. W.
145; Turner v. Cross, 83 Tex. 218, 18 S. W.
578, 15 L. R. A. 262; Dillingham v. Blake,
(Tex. Civ. App. 1894) 32 S. W. 77; Brown
V. Record, (Tex. Civ. App. 1893) 23 S. W.
704; Campbell v. Davis, (Tex. Civ. App,
1893) 22 S. W. 244; Texas, etc., R. Co. v.

Thedens, (Tex. Civ. App. 1892) 21 S. W.
132; Bonner v. Thomas, (Tex. Civ. App.
1892) 20 S. W. 722; Houston, etc., R. Co. v.

Roberts, (Tex. 1892) 19 S. W. 512; Burke
V. Dillingham, 60 Fed. 729, 9 C. C. A. 255;
Allen ». Dillingham, 60 Fed. 176, 8 C. C. A,
544.

In Texas it was held that an action for
wrongful death could not be maintained
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be maintained against the railroad company for such injuries occurring during
the receivership, although the road is returned to the company with betterments.^

(iv) Precedent Acts or Omissions of Company.^ An action for injury

sustained before the appointment of a receiver cannot be maintained against

the receiver but must be brought against the railroad company/ and if instituted

against the company it is error to substitute the receiver after his appointment
as defendant; ^ but a receiver is Uable for injuries occurring after his appointment
from a previously existing defective condition of the track or road-bed," and it

is no defense to such action that he had not been in possession for a sufficient

length of time to repair the defect.'

(v) Personal Liability of Receiver. A receiver -while acting in his

official capacity is not personally hable for the torts of his servants,' but only
where he himself commits the wrong or injury complained of," or where in respect

to such injury the receiver was not acting in his official capacity under the con-

trol of the court, but as a natural person,^" and in an action against him where
he is hable only as receiver, the judgment should not be entered against him
personally but in his official capacity.'^ If a receiver after confirmation of a sale

of the property in his hands retains possession thereof, not as an officer of the

court but in his individual capacity, he is personally hable for any injuries occur-

ring in the operation of the road during such period and prior to his deUvery of

the property to the purchaser.'^

(vi) Termination of Inability. The habihty of a receiver as such
terminates upon his final discharge by the court,'' and thereafter no action can

against the receiver of a railroad under the
statute giving such right of action against
the " proprietor, owner, charterer, or hirer

"

of any railroad (Turner v. Cross, 83 Tex.
218, 18 S. W. 578, 15 L. E. A. 262) ; but
the law has been since so amended as to
confer the right of action (see Bonner v.

Thomas, (Tex. Civ. App. 1892) 20 S. W.
722).

2. See infra, X, C, 9, c, (ii).

3. Liability of railroad company see infra,
X, C, 9, c.

4. Decker v. Gardner, 124 N. Y. 334, 26
N. E. 814, 11 L. R. A. 480 [reversing 11

N. Y. Suppl. 388, and distinguishing Pick-
ersgill V. Myers, 99 Pa. St. 702]; Hopkins
V. Connel, 2 Tenn. Ch. 323; Pennsylvania
Finance Co. v. Charleston, etc., R. Co., 46
Fed. 508; In re Dexterville Mfg., etc., Co.,

4 Fed. 873. But see Combs i'. Smith, 78 Mo.
32 (holding that an action may be main-
tained against a receiver for a tort of the
company in constructing its road upon plain-
tiff's land without proper condemnation pro-
ceedings or making him compensation there-
for) ; Grant v. Omaha, etc., R. Co., 94 Mo.
App. 312, 68 S. W. 91 (holding that an ac-

tion may, with the permission of the court,

be maintained against the receiver of a rail-

road company for damages caused by fire

escaping from its right of way, although
the cause of action accrued before the re-

ceiver was appointed )

.

5. Decker v. Gardner, 124 N. Y. 334, 26
N. E. 814, 11 L. R. A. 480 [reversing 11

N. Y. Suppl. 388].
6. Bonner v. Mayfleld, 82 Tex. 234, 18

S. W. 305; Texas, etc., R. Co. v. Geiger, 79
Tex. 13, 15 S. W. 214.

7. Bonner v. Mayfleld, 82 Tex. 234, 18
S. W. 305.

[46]

8. McNulta V. Lockridge, 137 111. 270, 27
N. E. 452, 21 Am. St. Rep. 362; McNuIta
V. Ensch, 134 111. 46, 24 N. E. 631; Cardot
V. Barney, 63 N. Y. 281, 20 Am. Rep. 533;
Camp V. Barney, 4 Hun (N. Y.) 373, 6
Thomps. & C. 622 ; Hopkins v. Connel, 2 Tenn.
Ch. 323; Davis V. Duncan, 19 Fed. 477.

9. See Davis v. Duncan, 19 Fed. 477.
Misfeasance and nonfeasance.—^A receiver

is not personally liable for a mere nonfeas-
ance, such as negligence on the part of his
servants in the operation of a train, but is

liable for a misfeasance or positive wrong;
and a complaint alleging an injury due to
a defect in the machinery and equipment
of the train, and that the train was being
operated with knowledge on the part of the
receiver of such defect at the time of the in-

jury states a good cause of action against
the receiver. Erwin v. Davenport, 9 Heisk.
(Tenn.) 44.

10. Kain v. Smith, 80 N. Y. 458 [reversing
11 Hun 552, and distinguishing Cardot v.

Barney, 63 N. Y. 281, 20 Am. Rep. 533],
holding that where the receiver of a rail-

road appointed in one state acquires by con-
tract the operation and control of a con-
necting road in another state, over which
the court has no control, and operates the
same not by the direction of any court but
merely under his contract as an individual,
he is personally liable for the manner in

which it is operated.

11. McNulta V. Ensch, 134 111. 46, 24 N. E.

631; Robinson v. Kirkwood, 91 111. App. 54;
Camp V. Barney, 4 Hun (N. Y.) 373, 6
Thomps. & C. 622.

12. Larsen v. U. S. Mortgage, etc., Co., 104
N. Y. App. Div. 76, 93 N. Y. Suppl. 610.

13. Archambeau v. Piatt, 173 Mass. 249,
53 N. E. 816; Ryan v. Hayes, 62 Tex. 42.

[X, C, 9, b, (VI)]
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be maintained against him as receiver," and if discharged after the institution

of an action, no judgment can be rendered against him/'' so as to the receiver

such action should abate/" unless provision as to pending actions is made by-

statute or the order of discharge; " but until finallj' discharged, the receiver as

such is hable and may be sued,'^ notwithstanding he has turned over the posses-

sion of the property to the company or persons entitled thereto.^'

e. Liability of Railroad Company— (i) In General. Where a raUroad has
been duly placed by a court of competent jurisdiction in the hands of a receiver

who is in full possession and control of the road, the railroad company is not
liable for the acts of the receiver or his servants in the operation of the road.^°

The possession of the receiver is not that of the company,^' but of the court,^ nor
is he the agent or servant of the company or his servants its servants,^' and the

14. Archambeau v. Piatt, 173 Mass. 249, 53
N. E. 816; Davis v. Duncan, 19 Fed. 477.

15. McGehee v. Willis, 134 Ala. 281, 32
So. 301; Averill v. McCook, 86 Mo. App.
346; International, etc., E. Co. v. Ormond,
62 Tex. 274; Ryan i. Hays, 62 Tex. 42;
Missouri, etc., R. Co. v. VVylie, (Tex. Civ.
App. 1896) 33 S. W. 771; Fordyce v. Beecher,
2 Tex. Civ. App. 24, 21 S. W. 181.

In an action against the receiver alone a
plea setting up that since the institution of

the suit defendant has been fully and finally

discharged by the court appointing him and
has turned over all property which he had
held as receiver presents a good defense to

any further prosecution of the action. Mc-
Ghee v. Willis, 134 Ala. 281, 32 So. 301.

16. Averill v. McGook, 86 Mo. App. 346.

17. Davis v. Duncan, 19 Fed. 477, holding,

however, that a reservation as to pending
actions in the order discharging the receiver

providing that they may be prosecuted to

conclusion and any judgment rendered be a
charge upon the property and assets turned
over, in the same manner as if he had not
been discharged, applies only to pending ac-

tions and confers no right to institute a
new action against the receiver after his dis-

charge for an injury caused by the negli-

gence of his servants during the receiver-

ship.

State statutes and federal receivers.—

A

state statute providing that the discharge

of a receiver shall not abate any action pend-
ing against him as receiver does not apply
to or control the discharge by a federal court

of a receiver appointed by it. Fordyce v.

Du Bose, 87 Tex. 78, 26 S. W. 1050 ; Fordyce
V. Beecher, 2 Tex. Civ. App. 29, 21 S. W. 179.

18. Houston, etc., R. Co. r. Strycharski,

(Tex. Civ. App. 1896) 35 S. W. 851; Fordyce
V. Chance, 2 Tex. Civ. App. 24, 21 S. W. 181.

19. Houston, etc., E. Co. v. Strycharski,

(Tex. Civ. App. 1896) 35 S. W. 851; Fordyce

V. Chancey, 2 Tex. Civ. App. 24, 21 S. W.
181.

20. Arkansas.—'Memphis, etc., R. Co. v.

Stringfellow, 44 Ark. 322, 51 Am. Rep. 598.

Illinois.— Ohio, etc., R. Co. v. Anderson,

10 111. App. 313.

Indiana.— Godfrey v. Ohio, etc., R. Co.,

116 Ind. 30, 18 N. E. 61; Bell v. Indianapolis,

etc., R. Co., 53 Ind. 57; Ohio, etc., R. Co. v.

Davis, 23 Ind. 553, 85 Am. Dee. 477.

Kansas.— St. Louis, etc., E. Co. v. Bricker,

[X, C, 9, b, (VI)]

65 Kan. 321, 69 Pac. 328; Union Pac. R.
Co. r. Smith, 59 Kan. 80, 52 Pac. 102.
Kentucky.— Louiaville Southern R. Co. v.

Tucker, 105 Ky. 492, 49 S. W. 314, 20 Ky.
L. Rep. 1303.

Missouri.—Turner v. Hannibal, etc., R. Co.,

74 Mo. 602; Stevens v. Atchison, etc., R. Co.,

87 Mo. App. 26.

New York.— Aletz v. Buflfalo, etc., R. Co.,

58 N. Y. 61, 17 Am. Rep. 201.
Pennsylvania.— Howard v. Philadelphia,

etc., R. Co., 6 Pa. Co. Ct. 589.
Texas.— Hicks v. International, etc., R.

Co., 62 Tex. 38; Dillingham v. Anello, (Civ.

App. 1895) 29 S. W. 1103; Texas, etc., R.
Co. V. Bledsoe; 2 Tex. Civ. App. 88, 20 S. VV.

1135.
United States.— Gableman v. Peoria, etc.,

R. Co., 82 Fed. 790; Chamberlain v. New
York, etc., R. Co., 71 Fed. 636; Memphis,
etc., E. Co. v. Hoecbner, 67 Fed. 456, 14

C. C. A. 469; Davis v. Duncan, 19 Fed. 477.

See 41 Cent. Dig. tit. " Eailroads," § 848.

In an action brought jointly against a rail-

road company in the hands of a receiver

and the receiver, where it is determined
that the receiver was in exclusive possession,

the action may be dismissed as to the com-
pany or judgment against it set aside with-

out affecting the right to recover against

the receiver (St. Louis, etc., R. Co. v. Bricker,

65 Kan. 321, 69 Pac. 328) ; or if there is a
verdict and judgment against both, it is

not necessary that there be a reversal as to

both defendants, but the judgment may be

reversed as to the company and allowed to

stand as to the receiver (Union Pac. E. Co.

V. Smith, 59 Kan. 80, 52 Pac. 102; Louis-

ville Southern E. Co. v. Tucker, 105 Ky. 492,

49 S. W. 314, 20 Ky. L. Eep. 1303).
21. Memphis, etc., R. Co. v. Stringfellow,

44 Ark. 322, 51 Am. Rep. 598; Ohio, etc., R.

Co. V. Anderson, 10 111. App. 313; Ohio, etc..

R. Co. V. Davis, 23 Ind. 553, 85 Am. Dec.

477.

23. Ohio, etc., R. Co. v. Davis, 23 Ind.

553, 85 Am. Dec. 477; St. Louis, etc., R. Co,

V. Bricker, 65 Kan. 321, 69 Pac. 328; Mem-
phis, etc., R. Co. !'. Hoecbner, 67 Fed. 456,

14 C. C. A. 469.

23. St. Louis, etc., R. Co. v. Bricker, 65

Kan. 321, 69 Pac. 328; Metz r. Buffalo, etc.,

E. Co., 58 N. Y. 61, 17 Am. Eep. 201; Mem-
phis, etc., E. Co. V. Hoechner, 67 Fed. 456,

14 C. C. A. 469.
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company having no control or right of control over them cannot be held liable

for their acts.^* It cannot,, however, properly be stated without qualification

that a railroad company is not liable for the acts of a receiver of its road under
any circumstances,^^ for the company will be hable if the receiver is not in exclusive

possession and control but jointly with the company,^" or where the company
is permitted to retain the actual control and management of the road, and the

functions of the receiver are restricted to the receipt of the net earnings,^' or if

the receiver was appointed at the instance of the railroad company for the pur-

pose of putting its property temporarily beyond the reach of creditors, and enabling

it to tide over financial difficulties; ^* but the fact that a railroad company acqui-

esces in the action of a court of another state in the appointment of receivers

for its lessee and permits them to operate its road does not deprive it of the right

to show that at the time of the injury complained of its road was in the exclusive

possession and control of the same receivers under an appointment by a court

of competent jurisdiction in its own state in an action against it.^" An action

may be maintained against a railroad company for an injury sustained prior to

the appointment of a receiver, although at the time the suit is brought the road
is in the hands of the receiver.^"

(ii) On Return of Road to Company Without Sale. The fact that

a railroad in the hands of a receiver is by order of court returned without sale

to the company owning it, does not ipso facto make the company hable for claims

against the receiver,^' unless it is so provided by statute; ^^ but if the road is by
order of court returned to the company without sale and the receiver has invested
net earnings of the road in permanent improvements, of which the company
receives the benefit, it is subject to any habihties incurred by the receiver which
would have been enforceable against him and payable out of the funds so diverted,-'"

24. Arkansas.— Memphis, etc., R. Co. v.

Stringfellow, 44 Ark. 322, 51 Am. Rep. 598.
Illinois.— Ohio, etc., R. Co. v. Anderson,

10 111. App. 313.
Indiana.— Ohio, etc., R. Co. v. Davis, 23

Ind. S53, 85 Am. Dec. 477.
New York.— Metz v. Buflfalo, etc., R. Co.,

58 N. Y. 61, 17 Am. Rep. 201.
United States.— Memphis, etc., R. Co. v.

Hoeehner, 67 Fed. 456, 14 C. C. A. 469.
See 41 Cent. Dig. tit. " Railroads," § 848.
25. Stewart v. Baltimore, etc., R. Co., 11

Ohio S. & C. PI. Dec. 232, 8 Ohio N. P. 179.
26. Washington, etc., R. Co. v. Brown, 17

Wall. (U. S.) 445, 21 L. ed. 675.
27. Pennsylvania R. Co. v. Jones, 155 U. S.

333, 15 S. Ct. 136, 39 L. ed. 176 [affirming
on this point 19 D. C. 178].

28. Stewart v. Baltimore, etc., R. Co., 11
Ohio S. & C. PI. Dec. 232, 8 Ohio N. P. 179.

29. Trinity, etc., R. Co. v. Brown, (Tex.
Civ. App. 1898) 46 S. W. 926.
30. Ohio, etc., R. Co. v. Nickless, 71 Ind.

271.

31. Texas, etc., R. Co. v. Huffman, 83
Tex. 286, 18 S. W. 741.

32. International, etc., R. Co. v. Cook,
^Tex. Civ. App. 1895) 33 S. W. 888; Yoakum
V. Kroeger, (Tex. Civ. App. 1894) 27 S. W.
953.

In Texas it is provided by the statute of
1899 that the company upon return of its

property by a receiver without sale shall be
responsible for all debts and liabilities of the
receivership without reference to any ques-
tion of investment of earnings in betterments
(Texas Pac. R. Co. v. Johnson, 76 Tex. 421,

13 S. W. 463, 18 Am. St. Rep. 60; Yoakum
V. Kroeger, (Civ. App. 1894) 27 S. W. 953) ;

and the statute has been held to be consti-
tutional (Missouri, etc., R. Co. v. Chilton,
7 Tex. Civ. App. 183, 27 S. W. 272).
33. Mobile, etc., R. Co. v. Davis, 62 Miss.

271; Stewart v. Baltimore, etc., R. Co., 11
Ohio S. & C. PI. Dee. 232, 8 Ohio N. P. 179;
Texas, etc., R. Co. v. Bloom, 85 Tex. 279, 20
S. W. 133; Texas, etc., R. Co. v. Comstock,
83 Tex. 537, 18 S. W. 946; Texas, etc., R.
Co. V. Brick, 83 Tex. 526, 18 S. W. 947, 29
Am. St. Rep. 675; Texas, etc., R. Co. v.

Bailey, 83 Tex. 19, 18 S. W. 481 ; Texas Pac.
R. Co. V. White, 82 Tex. 543, 18 S. W. 478;
Boggs V. Brown, 82 Tex. 41, 17 S. W. 830;
T«xas, etc., R. Co. v. Geiger, 79 Tex. 13, 15
S. W. 214; Texas Pac. R. Co. v. Johnson,
76 Tex. 421, 13 S. W. 463, 18 Am. St. Rep.
60; Texas, etc., R. Co. v. Gaal, 14 Tex. Civ.
App. 459, 37 S. W. 462; Brown v. Rose-
dale St. R. Co., (Tex. App. 1890) 15 S. W.
120; Texas, etc., R. Co. v. Bloom, 60 Fed.
979, 9 C. C. A. 300.

Season for rule.— The rule as stated in

the text is based upon the equitable principle
that the company has received the benefit

of a fund which was primarily liable for

the damages occasioned by the acts of the
receiver (Texas, etc., R. Co. v. Huffman, 83
Tex. 286, 18 S. W. 741; Texas Pac. E. Co.
V. Johnson, 76 Tex. 421, 13 S. /V. 463, 18
Am. St. Rep. 60) ; anii is an illustration of

the principle of the Roman law known as
universitas jwris, or universal succession
(Stewart v. Baltimore, etc., R. Co., 11 Ohio
S. & C. PI. Dec. 232, 8 Ohio N. P. 179).

[X, C, 9, e, (II)]
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provided no rights of third parties have intervened,'* and the court in such cases

has no power to make any order upon returning the property hmiting the liability

of the company to claims estabUshed by intervention in the suit in which the

receiver was appointed/' or presented to and approved by the court maldng such
order,'" or Umiting the time within which such claims must be estabUshed,'^ or

to make any decree in a proceeding to which the claimant was not a party which
would deprive him of the right to seek his remedy in any court of competent
jurisdiction,'* and within the time prescribed by law.'° The company is, how-
ever, liable only to the extent of the net earnings diverted by the receiver to the

betterment of the road,*" and is not Uable upon any cause of action which could

not have been enforced against the receiver had he remained in possession.*^ It

has been held that after the discharge of the receiver and restoration of the road

to the company, the proper remedy for enforcing the liability of the railroad

company is by a suit in equity; ^ but under the Texas practice if the receiver is

discharged and the road returned to the company after the institution of an action

against the receiver, the company may by amendment be made a party defend-

ant,*' and as regards the statute of limitations the action will be considered as

a continuation of that originally brought against the receiver.** Where it is

sought to render the company liable on the ground that the receiver invested

earnings in betterments, this fact must be alleged,*^ and proved;*" but where
plaintiff shows that betterments were made by the receiver the presumption
then is that they were made out of net earnings of the road, and the burden is

upon defendant to show the contrary.*' So also if the claims against the company
for the acts of the receiver are in excess of the value of the betterments made by
him, this defense must be pleaded by defendant.** Where it is provided by
statute without quaUfication that the company, upon the return of its property

without sale, shall be liable for all claims against the receiver, no allegation oi'

Where a judgment has been rendered
against the receiver before his discharge, an
action may be maintained thereon against
the company after the road has been returned
to it with betterments. Texas Pac. R. Co. v.

Griffin, 76 Tex. 441, 13 S. W. 471.

34. See Mobile, etc., R. Co. v. Davis, 62
Miss. 271.

35. Texas, etc., R. Co. v. Bailey, 83 Tex.

19, 18 S. W. 481; Texas, etc., R. Co. v.

Watts, (Tex. 1891) 18 S. W. 312; Texas,

Pac. R. Co. V. Griffin, 76 Tex. 441, 13 S. W.
471; Texas Pac. R. Co. v. Johnson, 76 Tex.

421, 13 S. W. 463, 18 Am. St. Rep. 60;

Texas, etc., R. Co. v. Boyd, 6 Tex. Civ. App.
205, 24 S. W. 1086; Kretz v. Texas, etc.,

R. Co., (Tex. App. 1890) 14 S. W.
1067.

36. Stewart v. Baltimore, etc., R. Co., 11

Ohio S. & C. PI. Dec. 232, 8 Ohio N. P. 179.

37. Texas, etc., R. Co. v. Watts, (Tex.

1891) 18 S. W. 312; Texas Pac. R. Co. v.

Johnson, 76 Tex. 421, 13 S. W. 463, 18

Am. St. Rep. 60; Kretz v. Texas, etc., R.

Co., (Tex. App. 1890) 14 S. W. 1067.

38. Stewart ». Baltimore, etc., R. Co., 11

Ohio S. & C. PI. Dec. 232, 8 Ohio N. P. 179;

Texas, etc., R. Co. v. Watts, (Tex. 1891)

18 S. W. 312; Texas Pac. R. Co. v. Johnson,

76 Tex. 421, 13 S. W. 463, 18 Am. St. Rep.

60.

39. Texas Pac. R. Co. t>. Griffin, 76 Tex.

441, 13 S. W. 471.

40. Texas, etc., R. Co. v. Bailey, 83 Tex.

19, 18 S. W. 481.
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41. Texas, etc., R. Co. v. Collins, 84 Tex.

121, 19 S. W. 365; Brown v. Record, (Tex.

Civ. App. 1893) 23 S. W. 704; Texas, etc.,

R. Co. V. Bledsoe, 2 Tex. Civ. App. 88, 20
S. W. 1135.

42. Mobile, etc., R. Co. ». Davis, 62 Miss.

271.

43. Texas, etc., R. Co. ». Comstock, 83 Tex.

537, 18 S. W. 946; Boggs v. Brown, 82 Tex.

41, 17 S. W. 830.

44. Texas, etc., R. Co. ». Huffman, 83 Tex.

286, 18 S. W. 741.

But if the amended complaint sets up a
new cause of action charging the railroad

company with liability not only upon the

ground of betterments but also upon the

ground that the receivership was fraudulent

and collusive, it will be considered as to

such new cause of action a new action

against the railroad company. Texas, etc.,

R. Co. V. Watson, 13 Tex. Civ. App. 555,

36 S. W. 290.

45. Texas, etc., R. Co. t). Adams, 78 Tex,

372, 14 S. W. 660, 22 Am. St. Rep.

56.

46. Texas, etc., R. Co. v. Huffman, 83 Tex.

286, 18 S. W. 741; Texas, etc., R. Co. v.

Adams, 78 Tex. 372, 14 S. W. 666, 22 Am.
St. Rep. 56.

47. Missouri, etc., R. Co. e. Chilton, 7 Tex.

Civ. App. 183, 27 S. W. 272; Texas, etc.,

R. Co. V. Barnhart, 5 Tex. Civ. App. 601,

23 S. W. 801, 24 S. W. 331.

48. Texas, etc., R. Co. ». Bailey, 83 Tex.
19, 18 S. W. 481.
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proof of an investment in betterments is necessary,*' it being sufficient merely to

allege and show the return of the road to the company without sale.*" If by
the terms of a consent decree under which the possession of the road was restored

to the company, it was taken subject to all claims and liabilities against the receiver,

the company will be hable therefor without regard to the question of betterments.^"-

(ill) Invalid or Collusive Appointment. A railroad company is liable

for the acts of a receiver whom it permits to take and operate its road under an
appointment which is invaUd for lack of jurisdiction of the court over the prop-
erty,*^ or where such appointment was made through fraud or collusion on the
part of the railroad company,*' whether the court had jurisdiction or not,** the

receiver being regarded in either case as the agent of the company;** and if in

such case an action has been instituted against the receiver alone, the company
may by amendment be made a defendant.*'

(iv) Fencing and Injury to Animals.^'' Where by statute railroad

companies are made Hable, without regard to negligence in the operation of their

trains, for stock killed or injured upon their roads, where such roads are not fenced,

it has been held that an action for such injuries may be maintained against the

railroad company, although at the time of the injury the road was operated by a
receiver,** and in Indiana the statute expressly so provides,*^ and such action

may be brought against the company in a state court, although the receiver

operating the road was appointed by a court of the United States. °° So also,

where the statute provides that upon failure of the railroad company to fence

its road the adjoining landowner may do so and recover double the cost of the
fencing, an action for such recovery may be maintained against the company,
although the road is in the hands of a receiver.**

d. Effect on Liability of Lessor and Lessee. Where one railroad company

49. International, etc., E. Co. v. Cook, 16

Tex. Civ. App. 386, 41 S. W. 665; Yoakum
V. Kro«ger, (Tex. Civ. App. 1894) 27 S. W.
953.

The contrary decisions holding such allega-

tion and proof to be necessary were all de-

cided under the rule of equity which pre-

vailed prior to the enactment of the statute.

Yoakum v. Kroeger, (Tex. Civ. App. 1894)
27 S. W. 953.

50. International, etc., R. Co. v. Cook, 16
Tex. Civ. App. 386, 41 S. W. 665.

51. Missouri, etc., E. Co. r. Chilton, 7

Tex. Civ. App. 183, 27 S. W. 272.

53. Texas, etc., E. Co. v. Gay, 86 Tex. 571,

26 S. W. 599, 25 L. E. A. 52.

53. Texas, etc., E. Co. v. Gay, 88 Tex. Ill,

30 S. W. 543 [affirming (Civ. App. 1895)

27 S. W. 742] ; Texas, etc., E. Co. v. Gay,
86 Tex. 571, 26 S. W. 599, 25 L. E. A. 52.

The appointment of an improper person as
receiver does not make the appointment void
or the receiver the agent of the company,
but is a fact which may be considered in

determining whether the appointment was
collusive. San Antonio, etc., R. Co. v. Adams,
11 Tex. Civ. App. 198, 32 S. W. 733.

54. Texas, etc., E. Co. v. Gay, 86 Tex. 571,

26 S. W. 599, 25 L. E. A. 52.

55. Texas, etc., R. Co. v. Gay, 86 Tex. 571,
26 S. W. 599, 25 L. E. A. 52.

56. Texas, etc., E. Co. v. Gay, 88 Tex. Ill,

30 S. W. 543 [afWrmimg (Civ. App. 1895)
27 S. W. 742].

57. Liability of receiver see supra, X, 0,
9, b, (n).

58. McKinney v. Ohio, etc., E. Co., 22 Ind.

99; Kansas Pac. E. Co. v. Wood, 24 Kan.
619; Central Trust Co. f. Wabash, etc., R.
Co., 26 Fed. 12. But see Heath v, Missouri,
etc., E. Co., 83 Mo. 617.
Under the Iowa statute it is held that a

railroad company cannot be held liable for in-

juries to stock on account of the unfenced
condition of its road, occurring during the
operation of the road by a receiver (Schurr
V. Omaha, etc., R. Co., 98 Iowa 418, 67
N. W. 280; Brockert v. Central Iowa R. Co.,

82 Iowa 369, 47 N. W. 1026), but that the
receiver may be held liable (Brockert V.

Central Iowa R. Co., supra)

.

59. Indianapolis, etc., R. Co. v. Ray, 51
Ind. 269; Louisville, etc., E. Co. r. Cauble,
46 Ind. 277; McKinney v. Ohio, etc., E. Co.,

22 Ind. 99.

60. Louisville, etc., E. Co. v. Cauble, 46
Ind. 277; Kansas Pac. E. Co. v. Wood, 24
Kan. 619.

But the judgment cannot be enforced by
the state court against the property in the

possession of the receiver, which is the pos-

session of the federal court. In such cases

plaintiff should either apply to the proper
federal court for leave to sue the receiver,

or for an order from that court upon thfe

receiver to pav the judgment. Ohio, etc.,

E. Co. v.. Fitch' 20 Ind. 498.

61. Ohio, etc., E. Co. v. Eussell, 115 111.

52, 3 N. E. 561, holding that the company
is liable because the duty is imposed directly

by law upon it, and the appointing of a
receiver does net affect the corporate exist-

[X. C, 9, d]
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has leased its road to another and a receiver has been appointed for the lessee

company, the lessee company upon the principles above stated °^ is not Uable
for the acts of its own receiver while in the exclusive control of its road and fran-

chises; "^ but it has been held that wherever the lessor company would be hable
for the acts of its lessee, such liabiUty also continues to exist while its road is oper-

ated by receivers of the lessee company appointed in an action to which the

lessor was not a party,"' unless prior to the injury complained of such receivers

have also been appointed as receivers of the lessor company by a court of com-
petent jurisdiction in an action against that company."^ Where a receiver of

one road leases and operates another as receiver, he is in his official capacity hable
for injuries due to the unsafe condition of the track of such road.""

10. Joint Liabilities— a. In General. Two or more railroad companies may
be separately Uable for the same injury and yet not jointly Uable; "' but where
an injury is sustained by reason of the joint or concurrent negligence of two rail-

road companies or a railroad company and another company or person, plaintiff

may sue both jointly,"' and it is not necessary that there should be a breach of

a joint duty or any concerted action on the part of defendants, but it is sufficient

if their several acts of negUgence concur and unite in producing the injury com^
plained of; "' nor is it material that one of defendants owed to plaintiff a higher
degree of care than the other. ^'' So in case of an injury growing out of a collision

where there was negligence on the part of both defendants, plaintiff may sue
jointly, according to the nature of the collision, the two railroad companies,"
or railroad company and street railroad company,'^ or a railroad company and
a hackman in whose vehicle plaintiff was a passenger." A person injured at a
crossing may maintain a joint action against the company owning the road and

ence of the company or its right or duty
to perform any acts required of it which
may be done without interfering with tlie

rightful management of the road by the
receiver.

62. See supra, X, C, 9, e, (i).

63. Chamberlain v. New York, etc., R. Co.,

71 Fed. 636.

64. Harris v. Quincy, etc., R. Co., 124 Mo.
App. 45, 101 S. W. 601 ; Parr v. Spartanburg,
etc., R. Co., 43 S. C. 197, 20 S. E. 1009,
49 Am. St. Rep. 826. See also Washington,
etc., R. Co. V. Brown, 17 Wall. (U. S.) 445,
21 L. ed. 675, where, however, the receiver

was not in exclusive possession and control
but jointly with the lessee company. But
see Chamberlain v. New York, etc., R. Co.,

71 Fed. 636.
Failure to fence.— The lessor company will

be liable for injuries to stock which are
due to the .absence or defective condition
of fences or cattle-guards, although the road
at the time of the injury is being operated
by a receiver of the lessee. Harris v. Quincy,
etc., R. Co., 124 Mo. App. 45, 101 S. W.
601.

65. Trinity, etc., R. Co. i'. Brown, (Tex.
Civ. App. 1898) 46 S. W. 926.

66. Dillingham v. Crank, 87 Tex. 104 27
S. W. 93.

67. Chicago, etc., R. Co. v. Rolvink, 31 111.

App. 596 ; Langhorne v. Richmond R. Co.,

91 Va. 369, 22 S. E. 159.

68. District of Columhia.— Washington,
etc., R. Co. V. Hickey, 5 App. Cas. 436.

Indiana.—'Chicago, etc., R. Co. v. Marshall,
38 Ind. App. 217, 75 N. E. 973.

New Jersey.— Matthews v. Delaware, etc.,

[X, 0,9, d]

R. Co., 56 N. J. L. 34, 27 Atl. 919, 22
L. R. A. 261.

New York.— Startz v. Pennsylvania, etc.,

R. Co., 16 N. Y. Suppl. 810.
Texas.— Galveston, etc., R. Co. v. Croskell,

6 Tex. Civ. App. 160, 25 S. W. 486.
See 41 Cent. Dig. tit. "Railroads," § 854

et seq.

69. Chicago, etc., R. Co. v. Marshall, 38
Ind. App. 217, 75 N. E. 973; Matthews v.

Delaware, etc., R. Co.. 56 N. J. L. 34, 27
Atl. 919, 22 L. R. A. 261. Compare Chicago,
etc., R. Co. V. Rolvink, 31 111. App. 596.

70. Chicago, etc., R. Co. v. Durand, 65
Kan. 380, 69 Pac. 356.

71. Cincinnati, etc., R. Co. v. Acrea, 40
Ind. App. 150, 81 N. E. 213, 82 N. E. 1009;
Baltimore, etc., R. Co. r. Kleespies, 39 Ind.

App. 151, 76 N. E. 1015, 78 N. E. 252;
Chicago, etc., R. Co. r. Marshall, 38 Ind.
App. 217, 75 N. E. 973; Chicago, etc., R.
Co. V. Martin, 59 Kan. 437, 53 Pac. 461;
Colegrove v. New York, etc., R. Co., 20
N. Y. 492, 75 Am. Dec. 418.

Injuries from collisions see, generallv, in-

fra, X, D.
72. Washington, etc., R. Co. v. Hickey, 5

App. Cas. (D. C.) 436; Matthews v. Dela-
ware, etc., R. Co., 56 N. J. L. 34, 27 Atl.

919, 22 L. R. A. 261 ; Downey v. Philadelphia
Traction Co., 161 Pa, St. 588, 29 Atl. 128
[affirming 3 Pa. Dist. 81, 14 Pa. Co. Ct.

231] ; St. Louis, etc., R. Co. v. Wiggins,
(Tex. Civ. App. 1908) 107 S. W. 899;
Galveston, etc., R. Co. v. Vallrath, 40 Tex.
Civ. App. 46, 89 S. W. 279.
73. Chicago, etc., R. Co. r. Durand, 65

Kan. 380, 69 Pac. 356.
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another using it by its permission, where there was negligence on the part of the

gateman of the one and those in charge of the train of the other, '^ or the company
owning the road was negligent in not maintaining a fiagman at the crossing and
the other company in the manner of operating its trains.''^ Where two railroad

companies operate a road jointly, they are jointly Uable for injuries occurring in

the operation of the road;'" and in case of connecting roads, a person injured by a

defective car transferred from one to the other may sue both jointly, where one

was negligent in delivering a defective car and the other in receiving and using

it without proper inspection.'' A railroad company and a telephone company
are jointly Uable for an injury to a brakeman caused by a telephone wire being

negligently allowed to hang too low across the track, where each knew or should

have known of its condition;'^ and a railroad company and a passenger are jointly

Uable for an assault committed jointly by a conductor and such passenger upon
another passenger; '° and where the roads of two railroad companies intersect,

they are jointly Uable for an injury to an employee of a third company using the

tracks with their permission, caused by the defective condition of the track at

the point of intersection.*" The company owning the road and another company
which it permits to use it are jointly Uable for the negligence of the latter,*' or

for injuries to stock by the trains of the latter, due to the unfenced condition of

the road; *^ and where it is held that a lessor company is Uable for the torts of

the lessee,*^ both may be sued jointly for an injury due to the negligence of the

latter.** In case of a joint liabiUty plaintiff is not obliged to sue both defendants

but may elect to sue either,** and it is no defense for the company sued that the

negUgence of the other company exceeded its own.*" So also the jury may find

against one joint defendant and in favor of the other,*' and the former cannot
complain that a verdict was rendered against it alone.** Where a joint action

is brought against a railroad company and a contractor for injuries due to the

condition of a crossing, which the contractor had agreed with the railroad company
to keep in repair, the jury may, if they find the injury was due to the negUgence
of the contractor, render a verdict in favor of plaintiff against both defendants,

and in favor of the railroad company over against the contractor, where a demand
for such judgment is made in the pleadings of defendant railroad company.**

b. Acts of Persons in Joint Employ of Different Companies. Where an injury

74. Startz v. Pennsylvania, etc., R. Co., Greso, 102 111. App. 252; Pennsylvania Co.
16 N. y. Suppl. 810. V. Greso, 79 111. App. 127; Cleveland, etc.,

75. Cleveland, etc., R. Co. v. Bender, 69 R. Co. v. Bender, 69 111. App. 262; Hollins
111. App. 262. V. New Orleans, etc., R. Co., 119 La. 418,

76. Bissell v. Michigan Southern, etc., R. 44 So. 1.59.

Co., 22 N. Y. 258 ; Smith v. New York, etc., 82. Berchold v. Lake Shore, etc., R. Co.,

R. Co., 96 Fed. 504. 4 Ohio Dec. (Reprint) 327, 1 Clev. L. Rep.
Where a particular train is operated jointly 314.

by two railroad companies, they are jointly 83. See supra, X, C, 4, a, (i).

liable for an injury due to the negligent 84. Wabash R. Co. v. Humphrey, 127 111.

operation of the train. Chesapeake, etc., R. App. 334; Wabaali R. Co. v. Keeler, 127
Co. V. Davis, 58 S. W. 698, 22 Ky. L. Rep. 111. App. 265.

748, 119 Ky. 641, 60 S. W. 14, 22 Ky. L. 85. Wisconsin Cent. R. Co. v. Ross, 142
Rep. 1156. 111. 9, 31 N. E. 412, 34 Am. St. Rep. 49

77. Missouri, etc., R. Co. v. Merrill, 61 [affirming 43 III. App. 454] ; Wabash, etc.,

Kan. 671, 60 Pac. 819; Hoye v. Great North- R. Co. v. Peyton, 106 111. 534, 46 Am. Rep.
ern R. Co., 120 Fed. 712. 705; Grand Trunk R. Co. v. Huard, 36 Can.

78. Southwestern Tel., etc., Co. ». Crank, Sup. Ct. 655.
(Tex. Civ. App. 1894) 27 S. W. 38 [afpjrmed 86. Union R., etc., Co. v. Shacklet, 119 111.

in 87 Tex. 104, 27 S. W. 93]. 232, 10 N. E. 896 [affirming 19 111. App.
79. Georgia Cent. R. Co. v. Brown, 113 145].

6a. 414, 38 S. E. 989, 84 Am. St. Rep. 87. Kirby v. Delaware, etc.. Canal Co., 90
250. Hun (N. Y.) 588, 35 N. Y. Suppl. 975.

80. Indiana, etc., R. Co. v. Barnhart, 115 88. Kansas City, etc., R. Co. v. Stoner, 51
Ind. 399, 16 N. E. 121. See also Breecher v. Fed. 649, 2 C. C. A. 437 ; Lockhart v.
Chicago Junction R. Co., 119 111. App. 554. Little Rock, etc., R. Co., 40 Fed. 631.
81. Pennsylvania Co. i\ Ellett, 132 111. 89. Dallas, etc., R. Co. v. Able, 72 Tex.

654, 24 N. E. 559; Pennsylvania Co. v. 150, 9 S. W. 871.

[X, C, 10, b]
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is inflicted by a train under the joint control of the servants of two companies
or by servants employed by them jointly, the companies are jointly liable; °° but
two railroad companies operating parallel roads and having no business connection
and each employing its own servants are not jointly liable for an injury at a
highway crossing upon one of them, merely because their flagmen watched and
were guided by the movements of each other. ^^

e. Railroad Company and Its Employees."^ In some cases it is held that a
railroad company and its employees are jointly liable for the torts of the latter

committed within the scope of their employment, °' although the acts complained
of were wilful or mahcious; " while others hold that the Uabihty of the railroad

company for the torts of its servants is not joint, '^ but that to render the com-
pany jointly Uable there must have been actual participation or negligence on
the part of the company concurring with that of the employee as distinguished

from imputed neghgence growing out of the relation of master and servant. ""

11. Liability of Agents and Employees," While some of the cases make a
distinction between acts of misfeasance and nonfeasance,"* it is ordinarily held
that an agent or employee of a railroad company by whose negUgent or wrongful
acts an injury is inflicted is personally liable therefor,"^ and cannot escape lia-

bility upon the ground that he was acting merely as agent for another.' The
term "agents" as used in statutes making railroad companies and their agents
liable for injury to animals where the road is not fenced applies to engineers ^

90. Moling V. Barnard, £5 Mo. App. 600;
Nashville, etc., R. Co. v. Carroll, 6 Heisk.
(Tenn.) 347.
91. Chicago, etc., E. Co. xi. Conners, 30

III. App. 307.
92. See, generally, Masteb and Seevant,

26 Cyc. 1545.

93. Georgia.— Southern R. Co. v. Grizzle,

124 GsL. 735, 53 S. E. 244, 110 Am. St. Rep.
191.

Indiana.— Blue v. Briggs, 12 Ind. App.
105, 39 N. E. 885.

Kentucky.— Illinois Cent. R. Co. v. Houch-
ins, 121 Ky. 526, 89 S. W. 530, 28 Ky. L.

Rep. 499, 123 Am. St. Rep. 205, 1 L. R. A.
N. S. 375; Illinois Cent. E. Co. v. Coley,

121 Ky. 385, 89 S. W. 234, 28 Ky. L. Rep.
336, 1 L. R. A. N. S. 370; Winston v. Illinois

Cent. R. Co., Ill Ky. 954, 65 S. W. 13, 23
Ky. L. Rep. 1283, 55 L. R. A. 603; Chesa-
peake, etc., R. Co. {'. Dixon, 104 Ky. 608,

47 S. W. 615, 20 Ky. L. Rep. 792.

Massachusetts.— Hewett v. Swift, 3 Allen
420; Moore v. Fitchburg R. Corp., 4 Gray
465. 64 Am. Dec. 83.

New Jersey.— Brokaw v. New Jersey R.,

etc., Co., 32 N. J. L. 328, 90 Am. Dec.
659.

New York.— Priest v. Hudson River R.
Co., 40 How. Pr. 456.

North Carolina.— Hough v. Southern R.
Co., 144 N. C. 692, 57 S. E. 469.

South Carolina.— Able v. Southern R. Co.,

73 S. C. 173, 52 S. E. 962; Schumpert v.

Southern R. Co., 65 S. C. 332, 43 S. E. 813,

95 Am. St. Rep. 802.

United States.— Chesapeake, etc., R. Co. v.

Dixon, 179 U. S. 131, 21 S. Ct. 67, 45
L. ed. 121; Riser v. Southern E. Co., 116

Fed. 215; Charman v. Lake Erie, etc., R. Co.,

105 Fed. 449.

See 41 Cent. Dig. tit. "Railroads," § 858.

94. Able V. Southern R. Co., 73 S. C. 173,

[X, C, 10, b]

52 S. E. 962. Contra, Mclntyre v. Southern
R. Co., 131 Fed. 985; Gustafson v. Chicago,
etc., R. Co., 128 Fed. 85.

95. Mclntyre v. Southern R. Co., 131 Fed.
985; Gableman v. Peoria, etc., R. Co., 82
Fed. 790; Warax v. Cincinnati, etc., R. Co.,

72 Fed. 637.

96. Mclntyre v. Southern E. Co., 131 Fed.

985; Warax v. Cincinnati, etc., R. Co., 72

Fed. 637.
97. See, generally, Mastee and Sebvant,

26 Cyc. 1543.

Joint liability of railroad company and its

employees see supra, X, C, 10, c.

98. Bryce v. Southern R. Co., 125 Fed.

958 [affirming 122 Fed. 709] ; Kelly v. Chi-

cago, etc., E. Co., 122 Fed. 286. But see

Ellis V. Southern E. Co., 72 S. C. 465, 52

S. E. 228, 3 L. R. A. N. S. 378.

99. Georgia.— Southern R. Co. v. Grizzle,

124 Ga. 735, 53 S. E. 244, 110 Am. St. Rep.

191.

Indiana.— Blue v. Briggs, 12 Ind. App.
105, 39 N. E. 885.

Kentucky.— Illinois Cent. R. Co. v. Coley,

121 Ky. 385, 89 S. W. 234, 28 Ky. L. Rep.
336, 1 L. E. A. N. S. 370; Martin v. Louis-

ville, etc., E. Co., 95 Ky. 612, 26 S. W. 801,

16 Ky. L. Eep. 150.

New York.— Suydam v. Moore, 8 Barb.
358.

Pennsylvania.— See Eauch v. Lloyd, 31 Pa.

St. 358, 72 Am. Dec. 747.

South Carolina.— Ellis r. Southern E. Co.,

72 S. C. 465, 52 S. E. 228, 3 L. R. A. N. S.

378.

See 41 Cent. Dig. tit. "Railroads," §§ 859,

860.

1. Blue V. Briggs, 12 Ind. App. 105, 39
N. E. 885; Martin v. Louisville, etc., R.
Co., 95 Ky. 612, 26 S. W. 801, 16 Ky. L.

Rep. 150.

2. Suydam v. Moore, 8 Barb. (N. Y.) 358;
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and firemen' engaged in the operation of the trains by which such injuries are
inflicted.

12. Pleading Ownership AND Operation— a. Complaint— (i) In General. In
an action for an injury growing out of the operation of a railroad, the complaint
must allege such facts in regard to the ownership, operation, or use of the road
or the train causing the injury as may be necessary to show a Uabihty on the part

of the company or person sued for the particnlar injury complained of.* So
although one railroad company may be liable for the acts of another, as in the
case of a lease or license to use its road, the relation between the railroads must
be pleaded with the facts necessary to create the liabiHty,^ and the complaint
must show by which company the injury was inflicted; ' but in an action against

the company owning a road for the acts of another company which it has per-

mitted to use the same, no further negUgence need be alleged against defendant
than that of the company which it has permitted to use its road.' Where the
complaint states a common-law liability and is not based upon a charter pro-

vision or statute relating to a particular road, it is sufficient to allege that the
injury occurred upon a road in the possession of and operated by defendant and
as the result of its neghgence, without stating the name of the road,' and in an
action against a lessee or any company or person operating the road of another, it

is not necessary to allege in what name the road was operated." In an action against

a consolidated company for a tort of one of the constituent companies, com-
mitted prior to the consohdation, it is not necessary to allege an express assumption
of such Uabihty by defendant in the articles of consolidation.'" Where it is sought

St. Johnsbury, etc., R. Co. v. Hunt, 59 Vt.

294, 7 Atl. 277.
3. Suydam i;. Moore, 8 Barb. (N. Y.) 358.

4. Pittsburg, etc., R. Co. v. Kain, 35 Ind.

291.
The complaint must show either that the

injury was done by defendant or by some
person for whose acts it is responsible. Wa-
bash, etc., R. Co. V. Rooker, 90 Ind. 581.

Complaint held insufficient.— In an action

for damages caused by fire communicated
by a locomotive, a complaint is defective

which does not allege that the locomotive
was in the use either of defendant rail-

road company or its lessee (Frye v. Atlantic,

etc., R. Co., 47 Me. 523) ; and in an action

for injury to stock a complaint is defective

which does not allege either that the train

which caused the injury belonged to defend-

ant or was being run over its road (Toledo,

etc., R. Co. V. Weaver, 34 Ind. 298) ; and
where the statute requiring railroad com-
panies to fence their tracks provides that
" the corporation and its agents " shall be
liable for injuries occasioned by the want
of such fences, the complaint must allege

that defendant is a railroad corporation or

the agent of such corporation (Cooley v.

Brainerd, 38 Vt. 394).
Complaint held sufficient in respect to al-

legations regarding the corporate existence

of defendant and the fact that it owned and
operated the road at the time of the injury
see Lake Erie, etc., R. Co. l\ Griffin, 8 Ind.

App. 47, 35 N. B. 396, 52 Am. St. Rep.
465.

A complaint which names defendant as
lessee of a certain railroad and indicates that
defendant is in possession of and operating
the road, although not expressly alleging a
lease, will bs construed as seeking to charge

defendant as lessee so as to bring it within
the provision of Ga. Code, § 3407, that the
lessee or corporation having possession of a
railroad may be sued in the same jurisdic-

tion as was the lessor or owner before the
lease. Watson v. Richmond, etc., R. Co., 91
Ga. 222, 18 S. E. 306.

5. Cincinnati, etc., R. Co. v. Wood, 82 Ind.

593 ; Lake Erie, etc., R. Co. v. Rucker, 13
Ind. App. 600, 41 N. E. 470.

6. Central R. Co. v. Brinson, 64 Ga. 475;
Wabash, etc., R. Co. v. Rooker, 90 Ind. 581.
But see McCoy v. Kansas City, etc., R. Co.,

36 Mo. App. 445, holding that in an action
to enforce the liability of a railroad com-
pany as lessor for the acts of its lessee,

it is sufficient to charge the act complained
of as the act of the lessor, without reference
to the lease or the fact that such act was
done by the lessee.

7. Pennsylvania Co. v. Ellett, 132 111. 654,
24 N. E. 559.

8. Austin V. New York, etc., R. Co., 25
N. J. L. 381.

9. Cincinnati, etc., R. Co. v. Leviston, 97
Ind. 488; Wabash, etc., R. Co. v. William-
son, 3 Ind. App. 190, 29 N. E. 455.
In Indiana under a former statute a com-

pany operating the road of another was not
liable for injuries to stock due to the road
not being fenced, unless it was operating the
road in the name of the company owning it.

and such fact was necessary to be alleged
(.Teffersonville, etc., R. Co. v. Downey, 61
Ind. 287; Cincinnati, etc., R. Co. v. Bunnell,
61 Ind. 183) ; but this element of liability

and the consequent necessity of such allega-

tion has been changed by an amendment of

the statute (Cincinnati, etc., R. Co. v. Levis-
ton, 97 Ind. 488).

10. Pennsylvania Co. v. Ellett, 132 111.

[X, C, 12, a, (I)]



730 [33 Cye.] RAILROADS

to hold a railroad company liable for the acts of a receiver, where the road is

returned to the company without sale, and the receiver has made permanent
improvements with earnings derived during the receivership, the facts necessary

to show a liability upon this ground must be alleged."

(ii) Joint Liabilities. In an action against two railroad companies

jointly, it is sufficient to charge that the act complained of was done by defendants,

without showing what relation they sustained to each other, '^ and if the existence

of a particular relation between them is essential to fix a Uability upon either,

this is a matter of proof; " but where the complaint alleges that the injury was
done by the train of one company upon the road of another company, and under

the statute the liability of each depends upon the relation between them, in

such case the complaint must allege such a relation as to bring the case within

the application of the statute."

b. Answer. Where defendant pleads as a defense that at the time of the

injury the railroad was in the hands of and being operated by a receiver, it is not

necessary to set forth a copy of the order of the court appointing the receiver;

"

but where a railroad company pleads that at the time of the injury the road was
operated by its vendee, to which it had conveyed its property and franchises,

the answer must show that the circumstances authorizing such sale existed.^"

13. Issues, Proof, and Variance. As in other civil actions," only such evi-

dence is admissible as tends to support the issues made by the pleadings,^* and
plaintiff must introduce proof in support of every material allegation of the com-
plaint essential to a recovery,'" unless admitted by the pleadings,^" or conceded

654, 24 N. E. 559; Cleveland, etc., E. Co. v.

Prewitt, 134 Ind. 557, 33 N. E. 367.

11. Dayhoff v. International, etc., R. Co.,

(Tex. Civ. App. 1894) 26 S. W. 517.

13. Indianapolis, etc., R. Co. v. Warner,
35 Ind. 515; Chicago, etc., E. Co. v. Clark,

26 Nebr. 645, 42 N. W. 703.

13. Indianapolis, etc., R. Co. v. Warner, 35
Ind. 515.

14. Cincinnati, etc., R. Co. v. Paskins, 30
Ind. 380, holding that the complaint does

not state a cause of action against either

the owning or using company, where it fails

to allege that the former had leased its road
or in any manner consented to its use by
the other or that the latter was operating
the road in the name of the former. See
also Jeffersonville, etc., R. Co. v. Downey, 61

Ind. 183.

The Indiana statute was amended by the

act of 1877, so that the company owning
the road and any lessee or other company
or person operating the same are now jointly

and severally liable, without regard to

whether the road is operated in the name of

the company owning it or not. Cincinnati,

etc., E. Co. V. Leviston, 97 Ind. 488.

15. Bell V. Indianapolis, etc., R. Co., 53

Ind. 57. But see Ohio, etc., R. Co. v. Fitch,

20 Ind. 498.

16. East Line, etc., R. Co. v. Rushing, 69

Tex. 306, 6 S. W. 834, holding that the an-

swer was fatally defective in failing to

allege that the road of the vendee was not

a competing line.

17. See, generally. Trial.

18. Cincinnati, etc., R. Co. v. Bunnell, 61

Ind. 183.

19. Pittsburgh, etc., E. Co. v. Kain, 35

Ind. 291, holding that where the complaint

alleges that a particular company inflicted

[X, C, 12, a, (I)]

the injury and afterward consolidated with
another company so as to form defendant
company, a recovery cannot be sustained
upon proof of the injury as alleged with-
out proof of the consolidation.

That the injury was done by one of de-

fendant's trains is a material allegation and
must be proved. Lake Erie, etc., E. Co. v.

Eooker, 13 Ind. App. GOO, 41 N. E. 470.
That defendant railroad company is a cor-

poration, although so aesignated in the com-
plaint, need not be proved by plaintiff where
the statute imposes the liability upon " any
railway company or corporation " and the
action is on an appeal from the judgment
of a justice, and defendant made no appear-
ance before the justice. Kansas City, etc.,

E. Co. V. Bolson, 36 Kan. 534, 14 Pae. 5.

20. Spooner v. Delaware, etc., E. Co., 115
N. y. 22, 21 N. E. 690; Allen ». Palmer, 101
N. Y. App. Div. 15, 91 N. Y. Suppl. 731.
Matters not admitted.—A plea of the gen-

eral issue in an action where defendant is

sued as a corporation organized by the con-

solidation of certain other companies, and
therefore liable for the torts of one of the

constituent companies, admits defendant's
corporate existence but not the fact of con-

solidation upon which its liability depends
(Zealy v. Birmingham R., etc., Co., 99 Ala.

579, 13 So. 118) ; and where two railroad
companies own tracks in a street, and in an
action against one of them the complaint
alleges in general terms that defendant op-
erated trains in that street and all the alle-

gations are denied except that defendant did
operate trains in the street, the answer does
not admit that defendant operated trains on
the tracks belonging to the other company
(Collier r. Great Northern E. Co., 40 Wash.
639, 82 Pac. 935).
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upon the trial; ^* but where the complaint contains two counts, one alleging that

defendant was operating the road under a lease and the other that it was using,

running, and controlling the road without specifying under what kind of contract

or agreement, evidence of the facts alleged in the second count is sufficient to

sustain the action without proof of the lease.^^ So also the proof must conform
to the allegations of the pleadings and any material variance is fatal to a recovery,^^

but a variance which could not have surprised or prejudiced the adverse party

will not be regarded as material; ^* and where the liability in question apphes to

a company operating the road of another, so that the question of ownership is

immaterial, proof that defendant operated and controlled the road is sufficient,

although the complaint alleged that it owned, operated, and controlled the road.^^

Under a plea of the general issue or general denial, defendant railroad company
may show that the injury complained of occurred upon the road of a different

company and through the negligence of the latter's servants,^" or if upon its own
road that at the time of the injury the road was in the hands of and being operated

by a receiver,^^ or a lessee of defendant,^* or that defendant was operating the

road as lessee of another company, where such fact would be a defense as to the
liability in issue.^'

21. Lake Erie, etc., R. Co. v. Wills, 140
111. 614, 31 N. B. 122 [aflvrming 39 111. App.
649], holding that an objection that there
was no evidence that defendant was the
owner of or operating the road is not avail-

able after verdict, where the fact that de-

fendant was in possession and operating the
road was practically conceded by both par-
ties and the case tried throughout upon that
theory.

22. Central E., etc., Co. v. Gamble, 77 Ga.
584, 3 S. E. 287.

23. Cincinnati, etc., R. Co. v. Wood, 82
Ind. 593; Pittsburg, etc., R. Co. v. Kain, 35
Ind. 291.

Variance held fatal.— There is a material
and fatal variance between an allegation that
the injury was done by defendant and proof
that it was done by a different company, a
lessee of defendant (Cincinnati, etc., R. Co.
V. Wood, 82 Ind. 593. But see McCoy i:

Kansas City, etc., R. Co., 36 Mo. App. 445) ;

an allegation that the injury was done upon
defendant's road and proof that it was upon
a road operated by defendant as lessee (Cen-
tral R. Co. V. Brinaon, 64 Ga. 475; Pitts-

burgh, etc., R. Co. V. Hannon, 60 Ind. 417) ;

an allegation that the injury was done by
a, particular company which afterward con-

solidated with another to form defendant com-
pany, and proof that defendant was merely
the lessee of the company which inflicted

the injury and which occurred prior to the
lease (Pittsburg, etc., R. Co. v. Kain, 35 Ind.

291); an allegation charging defendant with
liability as the lessor or licensor of the com-
pany inflicting the injury and proof that
defendant was itself operating the train

where the injury occurred (Heins v. Savan-
nah, etc., R. Co., 114 Ga. 678, 40 S. E. 710) ;

an allegation that defendant caused an in-

jury to plaintiff's land by obstructing a
watercourse and proof that it was the em-
bankment and culvert of a different railroad
company which were located at the point
where the damage wa.s alleged to be (Cent.

R. Co. V. Plournoy, 69 Ga. 763 ) ; an allega-

tion that the train causing the injury was
owned and operated by several defendant
railroad companies and proof that it was
owned and operated exclusively by one of

them (Chicago, etc., R. Co. v. Rolvink, 31 111.

App. 596) ; and an allegation that defendant
caused the injury complained of and proof
that the road where the injury occurred was
owned by a different company, and at the
time of the injury was operated by a re-

ceiver of that company (Wabash, etc., R. Co.

V. McKittrick, 36 111. App. 82).
24. Texas, etc., R. Co. v. Wilson, (Tex.

Civ. App. 1893) 21 S. W. 373. See also
Illinois Terminal, etc., Co. v. Thompson, 210
111. 226, 71 N. E. 328, holding that the
fact that a complaint charges a railroad,

company with negligence in regard to " its
"

track or switch-yard does not necessarily im-
port or require proof of ownership in fee,

but is sustained by proof that the company
was rightfully using the track and operat-
ing its train thereon.

25. Missouri Pac. R. Co. v. Ricketts, 45
Kan. 617, 26 Pac. 50. See also Chicago, etc..

R. Co. V. Schmitz, 211 111. 446, 71 N. E. 1050
[affirming 113 111. App. 295],

26. Richmond, etc., R. Co. v. Buice, 88 Ga.
180, 14 S. E. 205.

27. Archambeau v. New York, etc., R. Co.,

170 Mass. 272, 49 N. E. 435; Kansas, etc.,

R. Co. V. Borough, 72 Tex. 108, 10 S. W.
711; Dayhoff v. International, etc., R. Co.,

(Tex. Civ. App. 1894) 26 S. W. 517.

28. East Line, etc., R. Co. i'. Culberson,
72 Tex. 375, 10 S. W. 706, 13 Am. St. Rep.
805, 3 L. R. A. 567, where the action was
brought by an employee of the lessee com-
pany against the lessor company for an in-

jury due to the negligence of the lessee for

which the lessor company would not be
liable.

29. Pittsburgh, etc., R. Co. v. Hunt, 71

Ind. 229, decided under an Indiana statute

since amended, but under which, prior to the

amendment, the lessee of a railroad com-
pany was not liable for injuries to stock on

[X, C, 13]



732 [33 Cye.J RAILROADS

14. Evidence — a. Presumptions and Burden of Proof. While the burden
is upon plaintiff to show such facts in regard to the ownership, operation, or use
of the road as are necessary to establish a liability on the part of defendant for

the injury complained of,'" it wiU be presumed in the absence of any evidence to

the contrary, where it is shown or admitted that defendant owned the road,

that it also controlled and operated it,'' or if in possession of and operating the

road that it is the owner of the road,'^ that trains operated upon defendant's
road were owned and operated by it,'' that a locomotive operated by defendant
on its road was its locomotive,'* or if attached to one of defendant's regular trains

that it was \mder its control,'^ and that a locomotive bearing the name or initials

of defendant company was owned and operated by it.'° Where, however, it is

shown that another company as well as defendant was operating trains over the
same road, there is no presumption as to which inflicted the injury, and the burden
is upon plaintiff to show this fact; " but where a locomotive is operated by an
unincorporated association of railroad companies, constituting a switching asso-

ciation, it will be presumed that the company owning the locomotive is a member
of the association." In an action against a receiver of a railroad where it is

shown that he was receiver of the road, it will be presumed that he was discharg-
ing the duties imposed upon him by that relation and was operating the road,'°

but in an action against a railroad company for a cause of action arising during
a receivership, the burden is upon plaintiff to show that the road was returned
to defendant without sale, and with permanent improvements made by the
receiver from earnings accruing during the receivership.*"

b. Admissibility. In regard to the admissibility of evidence the general
rules in civil actions apply,*' and generally speaking any evidence is admissible
which is relevant to any material question in issue as to the ownership, opera-
tion, or use of the road.*^ In an action based upon the defective condition of

account of the road not being fenced, unless
operating it in tlie name of tiie lessor.

30. Ohio, etc., R. Co. v. Taylor, 27 111.

207; Lake Erie, etc., R. Co. v. Eooker, 13
Ind. App. 600, 41 N. E. 470; Georgia, etc.,

R. Co. f. Baird, 76 Miss. 521, 24 So. 195.
31. Kerr t. Quincy, etc., R. Co., 113 Mo.

App. 1, 87 S. W. 596; Peabody v. Oregon R.,
etc., Co., 21 Oreg. 121, 26 Pac. 1053, 12
L. R. A. 823; Plew u. Missouri, etc., R. Co.,

(Tex. Civ. App. 1894) 29 S. W. 403; Fer-
guson V. Wisconsin Cent. R. Co., 63 Wis.
145, 23 N. W. 123.

32. Illinois Cent. R. Co. v. Mills, 42 111.

407.

33. South-Alabama, etc., R. Co. v. Pil-

green, 62 Ala. 305; Lake Erie, etc., R. Co.
V. Carson, 4 Ind. App. 185, 30 N. E. 432:
Walsh V. Missouri Pac. R. Co., 102 Mo. 582,
14 S. W. 873, 15 S. W. 757; Brpoks v. Mis-
souri Pac. R. Co., 98 Mo. App. 166, 71 S. W.
1083.

Proof that another company owned the
train does not rebut the presumption that it

was operated under the control of the com-
pany owning the road, where it is conceded
that such company was operating its road.

Gulf, etc., R. Co. i\ Miller, 98 Tex. 270, 83
S. W. 182 [affirming 35 Tex. Civ. App. 116,

79 S. W. 1109].

34. Bush V. Southern R. Co., 63 S. C. 96,

40 S. E. 1029.

35. Spink v. New York, etc., R. Co., 26
R. L 115, 58 Atl. 499.

36. Ryan v. Baltimore, etc., R. Co., 60 111.

App. 612.
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The presumption is not conclusive and may
be rebutted by evidence to the contrary (Chi-
cago, etc., R. Co. V. Capek, 68 111. App. 500 ) ;

but such presumption is not rebutted, al-

though it may be somewhat weakened, by
proof that at the time of the injury the
locomotive was upon the track of a different
company (East St. Louis Connecting R. Co.
V. Altgen, 210 111. 213, 71 N. E. 377 [affirm-
ing 112 111. App. 471]).

37. St. Louis Southwestern R. Co. v.

Heintz, 82 Ark. 459, 102 S. W. 221; Lake
Erie, etc., R. Co. v. Rooker, 13 Ind. App.
600, 41 N. E. 470.
38. Pittsburgh, etc., R. Co. v. Callaghan,

50 111. App. 676.

39. McNulta v. Enseh, 134 111. 46, 24 N. E.
631.

40. Dayhoflf v. International, etc., R. Co.,

(Tex. Civ. App. 1894) 26 S. W. 517.
41. See, generally. Evidence, 16 Cye. 1110.
42. Martin r. Central Iowa R. Co., 59

Iowa 411, 13 N. W. 424; Williams v. Cleve-
land, etc., R. Co., 102 Blich. 537, 61 N. W. 52.

Evidence held admissible.—^As tending to
prove defendant's ownership of the road the
pleadings in a former suit against defend-
ant, showing that it acquired the road by
purchase under a mortgage foreclosure prior
to the injury are admissible (Martin l'.

Central Iowa R. Co., 59 Iowa 411, 13 N. W.
424) ; and while the mere ownership of stock
in one railroad by another does not impose
a liability upon the latter for negligence of
the former, yet evidence of such fact is com-
petent in connection with other facts and
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premises alleged to be under the control of defendant, evidence of repairs made
subsequent to the injury while not competent as evidence of prior negligence is,

if properly Umited for such purpose, admissible to show that the place in question

was under defendant's control/' Where defendant is operating the road of another

company as lessee a mortgage executed by defendant several years after the injury

complained of is not admissible as evidence that defendant was in possession of

the road at the time of the injury," and in an action for injuries growing out of the

construction of a railroad, evidence of general reputation in the community that

defendant was constructing it is not admissible/^

e. Weight and Suffleleney. With regard to the weight and sufficiency of

evidence, the general rules in civil actions apply,*" and plaintiff must show by a

preponderance of evidence such facts in regard to defendant's ownership or

operation of the road or agency causing the injury as are necessary to create a

liability therefor;*' but direct and positive evidence of such facts is not always
essential,** and since positive proof of the actual facts of ownership and operation

is ordinarily easy for defendant and often difficult or impossible for plaintiff,*'

it is sufficient for plaintiff in the first instance to make a prima facie case by evi-

dence of facts from which defendant's ownership or operation may be presumed,^"

circumstances to be considered in passing
upon the question whether the latter road
owned and controlled the former (Jones v.

Pennsylvania R. Co., 19 D. C. 178; Pennsyl-
vania Co. V. Eossett, 116 111. App. 342. Com-
pare Moynihan v. Pennsylvania R. Co., 19

i). C. 573). As tending to show that defend-
ant was in possession of or operating the
road at the time of the injury, a traffic

agreement authorizing defendant to take pos-

session of the road, which was owned by an-

other company, on a certain date prior to

the injury and a mortgage executed by both
companies prior to the injury are adraissiblfi

(Williams v. Cleveland, etc., R. Co., 102 Mich.
537, 61 N. W. 52) ; and it is also competent
for this purpose to show that several months
prior to the injury an inspection of the road
was made by defendant (Union Pac. R. Co.

V. Jones, 21 Colo. 340, 40 Pac. 891); and
in an action against a railroad company for

injuries to a traveler on a highway, caused
by his horse taking fright at a mail crane

erected at a crossing, evidence that the rail-

road company's employees worked on the

crane is competent as tending to show that
it was erected and maintained by the rail-

road company (Western R. Co. v. Cleghorn,

143 Ala. 392, 39 So. 133).
43. Bateman v. New York Cent., etc., R.

Co., 47 Hun (N. Y.) 429; Skottowe v. Ore-

gon Short Line, etc., R. Co., 22 Oreg. 430,

30 Pac. 222, 16 L. R. A. 593.

44. Williams v. Cleveland, etc., R. Co., 102

Mich. 537, 61 N. 'W. 62.

45. Missouri Pac. R. Co. v. Owens, 1 Tex.

App. Civ. Cas. § 384.

46. See, generally. Evidence, 17 Cyc. 553.

47. Arkansas.— St. Louis Southwestern R.

Co. V. Heintz, 82 Ark. 459, 102 S. W. 221.

Colorado.— Denver, etc., R. Co. v. Robin-

son, 6 Colo. App. 432, 40 Pac. 840.

New Jersey.— Thompson v. New York, etc.,

R. Co., 7 N. J. L. J. 72.

New York.— Phillips v. New York Cent.,

etc., R. Co., 84 Hun 412, 32 N. Y. Suppl. 299.

Texas.— Taylor, etc., R. Co. v. Warner, 84

Tex. 122, 19 S. W. 449, 20 S. W. 823; Texas,
etc., R. Co. V. Dessommes, (1891) 15 S. W.
806; Texas Midland R. Co. v. Cardwell, (Civ.

App. 1900) 59 S. W. 288.
See 41 Cent. Dig. tit. "Railroads," § 861.
Evidence held sufficient to show defend-

ant's ownership of the road (Illinois Cent.
R. Co. V. Mills, 42 111. 407; Payne D. Quincy,
etc., R. Co., 113 Mo. App. 609, 88 S. W. 164;
Oyler v. Quincy, etc., R. Co., 113 Mo. App.
375, 88 S. W. 162; Keltenbaugh v. St. Louis,
etc., R. Co., 34 Mo. App. 147 ) ; to show that
defendant was operating the road at the
time of the injury (Union Pac. R. Co. v.

Jones, 9 Colo. 379, 12 Pac. 516; Ft. Scott,
etc., R. Co. V. Portney, 51 Kan. 287, 32 Pac.
904; Reynolds v. St. Louis, etc., R. Co., 22
Mo. App. 609 ; Pennsylvania R. Co. v. Sellers,

127 Pa. St. 406, 17 Atl. 987) ; to show that
defendant was the owner of and in control

of the road at the time of the injury (Louis-

ville, etc., R. Co. V. Meadows, 87 Ind. 441 ) ;

to show that defendant was the owner of and
operating the road (Terre Haute, etc., R.
Co. V. Walsh, 11 Ind. App. 13, 38 N. E. 534) ;

and to sustain a finding that a coal house
which obstructed plaintiff's view of the track
at a crossing was erected and maintained
by defendant (Carraher v. San Francisco
Bridge Co., 81 Cal. 98, 22 Pac. 480).
In an action against defendants as trustees

under a mortgage for the benefit of bond-
holders, it is not necessary to show that
they were actually trustees but it is sufficient

to show that they were acting as such and
had the control and management of the road.
Pearson v. Wheeler, 55 N. H. 41.

48. Chicago, etc., R. Co. v. Schmitz, 211
111. 446, 71 N. E. 1050 [affirming 113 111.

App. 295]; Pittsburgh, etc., R. Co. v. Knut-
son, 69 111. 103; Louisville, etc., R. Co. ?;.

Meadows, 87 Ind. 441 ; Evansville, etc., R.
Co. V. Snapp, 61 Ind. 303.

49. Pittsburgh, etc., R. Co. v. Knutson, 69
111. 103; Keltenbaugh v. St. Louis, etc., R.
Co., 34 Mo. App. 147.

50. Pittsburgh, etc., R. Co. v. Knutson, 69

[X, C, 14, e]
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and this, if defendant introduces no evidence to the contrary, will be sufficient

to sustain a verdict for plaintiff,^' but evidence on the part of plaintiff which
merely creates such a presumption is not sufficient as against direct and positive

evidence on the part of defendant to the contrary.^^

15. Questions For Jury." The case should be submitted to the jury wherever
there is any competent evidence in regard to the ownership, operation, or control

of the road or agency causing the injury which tends to show a liabihty on the
part of defendant therefor,^* or where the evidence in regard to such ownership
or operation is conflicting or different conclusions toight reasonably be drawn
therefrom.^

D. Collisions and Accidents to Trains *— l. Management of Trains— a. In
General. A railroad company must exercise due care to prevent collisions or

accidents to trains which might result in injury to its passengers or employees,
or to the passengers, employees, or trains of another company using the same
or intersecting tracks; ^° but the standard and degree of care varies according

to the relations between the parties.^' In guarding against injury to its passengers,

it is ordinarily held that a railroad company must exercise a high degree of care

and diligence; ^' but this rule does not apply to cases of personal injuries where
there is no relation of carrier and passenger between plaintiff and defendant,^"

or as between two railroad companies in regard to the injury by one of the prop-
erty of the other, ^^ and if the train of one company is wrongfully upon the track

111. 103; Keltenbaugh r. St. Louis, etc., R.
Co., 34 Mo. App. 147.

Presumptions see supra, X. C, 14, a.

Kelation of joint defendants.—^Where plain-
tiff, in an action brought jointly against
three railroad companies for personal in-

juries received at a depot, showed negligence
on the part of those operating the train,

which was made up of cars belonging to one
company propelled by an engine of another
by a crew paid by the third, and showed
that the depot was maintained for the com-
mon benefit of the defendants, between whom
some sort of agreement existed, it was held

that he had made a prima facie case of joint

liability without showing just what were
the contract relations of defendants. Brown
V. Southern Pac. Co., 31 Utah 318, 88 Pac. 7.

51. Pittsburgh, etc., R. Co. c. Knutson, 69
III. 103; Moore v. Quincy, etc., R. Co., 121

Mo. App. 674, 97 'S. W. 607; Keltenbaugh
f. St. Louis, etc., R. Co., 34 Mo. App. 147.

Application of rule.— In the absence of

any evidence on the part of defendant to

the contrary, proof of defendant's ownership
of the road is sufficient proof that it was
operating the road (Kerr v. Quincy, etc., R.

Co., 113 Mo. App. 1, 87 S. W. 596; Ferguson
V. Wisconsin Cent. R. Co., 63 Wis. 145, 23

N. W. 123) ;
proof that defendant was op-

erating the road is sufficient proof of its

ownership (Illinois Cent. R. Co. !'. Mills, 42

111. 407 ) ;
proof that defendant alone kept

in repair the track and used it, although

it was used by another company, is sufficient

proof of defendant's ownership (Georgia

Cent. R. Co. v. Wood, 129 Ala. 483, 29 So.

775) ; and proof that the train causing the

injury was operated on defendant's track is

sufficient proof that it was operated by de-

fendant (Walsh V. Missouri Pac. R. Co., 102

Mo. 582, 14 S. W. 873, 15 S. W. 757).

52. Chicago Gen. St. R. Co. v. Capek, 68
111. App. 500; Phillips c. New York Cent.,
etc., R. Co., 84 Hun (N. Y.) 412, 32 N. Y.
Suppl. 299; Texas, etc., R. Co. v. Dessommes,
(Tex. 1891) 15 S. W. 806.
53. See, generally, Tbial.
54. Pittsburgh, etc., R. Co. v. Callaghan,

157 111. 406, 41 N. E. 909 laffirming 50 111.

App. 676] ; Pennsylvania R. Co. v. Sellers,

127 Pa. St. 406, 17 Atl. 987.
In an action against a consolidated com-

pany for a tort of one of the constituent
companies, if there is any evidence tending
to show such consolidation prior to the in-

stitution of the action, it is error to direct

the verdict for defendant. Zealy v. Birming-
ham R., etc., Co., 99 Ala. 579, 13 So. 118.

55. Chicago Great Western R. Co. v. Troup,
69 Kan. 854, 76 Pac. 859 ; Peabody v. Oregon
R., etc., Co., 21 Oreg. 121, 26 Pac. 1053, 12
L. R. A. 823.

56. Georgia Cent. R. Co. v. Martin, 138
Ala. 531, 36 So. 426; Chicago, etc., R. Co. v.

Ransom, 56 Kan. 559, 44 Pac. 6; In re Mer-
rill, 54 Vt. 200; Kansas City, etc., R. Co. i-.

Stoner, 51 Fed. 649, 2 C. C. A. 437.
57. Chicago, etc., R. Co. v. Kansas City

Suburban Belt R. Co., 78 Mo. App. 245;
New York, etc., R. Co. r. Atlantic Refining
Co., 129 N. Y. 597, 29 N. E. 829 [reversing
13 N. Y. Suppl. 466]; Bouisville, etc., R.
Co. V. East Tennessee, etc., R. Co., 60 Fed.
993, 9 C. C. A. 314.

58. See Cakeieks, 6 Cyc. 591, 622.

59. Brimmer v. Illinois Cent. R. Co., 101
111. App. 198, holding that as between one
railroad company and the employees of an-

other using the same or intersecting tracks,

the company is only held to the rule of or-

dinary care.

60. Chicago, etc., R. Co. v. Kansas City,

etc., R. Co., 78 Mo. App. 245; Louisville, etc..

[X, C, 14, e]
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of another the latter owes the former no higher degree of care than to any other
trespasser under the same circumstances.''

b.. Rate of Speed.'^ In the absence of any statute or ordinance on the subject

no particular rate of speed in running a railroad train is negligence per se,"^ although

the rate of speed may be considered in connection with other circumstances in

determining the issue of negligence.'* When the rate of speed is expressly limited

by statute or ordinance the operation of trains at a speed exceeding the rate pre-

scribed is negligence per &e,^ and renders the company liable for injuries due to

such excessive rate of speed/' and such regulations are not intended merely for

the protection of the general public in crossing railroad tracks but apply to cases

of colhsion between trains resulting in personal injuries to employees thereon/'
or damages to the train.'*

c. Collision of Trains on Same Track. A railroad company is conclusively

presumed to know the whereabouts of all of its own trains,'" and must exercise

due care to avoid collisions between its trains upon the same track, and its servants

must exercise due care in the observance of schedule time and all rules and orders

designed for this purpose." So an employee upon one train may in the absence
of contributory negligence recover against the railroad company for injuries

caused by a collision due to the neghgence of those in charge of another of defend-
ant's trains,'^ or due to the neghgence of its train despatcher in sending out trains

upon the same section of track without proper orders to prevent collisions; '^ and a
person riding upon an engine by invitation of the engineer who had authority to

issue such invitation may recover for injuries resulting from a collision due to the
negligence of the engineer of the other train. '^ Where two railroad companies by
agreement or otherwise are rightfully entitled to the use of the same track, each
company is under the duty of exercising due care to avoid injury to the trains

and property of the other or to persons rightfully on such trains.'* So in case of

E. Co. V. East Tennessee, etc., R. Co., 60
Fed. 993, 9 C. C. A. 314.
61. Chicago, etc., K. Co. v. Kansas City,

etc., R. Co., 78 Mo. App. 245.

62. Statutory and municipal regulations
see sv/pra, X, B, 4, c.

63. Southern Indiana li. Co. v. Measick,
S5 Ind. App. 676, 74 N. E. 1097.

64. Southern Indiana E. Co. «. Messick,
35 Ind. App. 676, 74 N. E. 1097, holding,
however, that where the only circumstance
shown beside the speed of the train was that
it was run backward, it was insuflScient to
show negligence in a case where a construc-
tion train while so operated was derailed
and overturned injuring an employee thereon,
it being shown that it was safe to run an
engine in this manner and that the track was
unobstructed.
65. Chicago, etc., R. Co. v. Mochell, 193

111. 208, 61 N. E. 1028, 86 Am. St. Rep. 318
[affirming 96 111. App. 178]; Gulf, etc., R.
Co. V. Pendery, 14 Tex. Civ. App. 60, 36
S. W. 793.
Railroad companies must take notice of

all valid speed ordinances of cities through
which their roads run and are bound thereby
without any special notice thereof to such
corporations or their servants. Cent. R.,

etc., Co. V. Brunswick, etc., R. Co., 87 Ga.
386, 13 S. E. 520.

66. Chicago, etc., R. Co. v. Mochell, 193
111. 208, 61 N. E. 1028, 86 Am. St. Rep. 318

laffirming 96 111. App. 178] ; Gulf, etc., R. Co.

V. Pendery, 14 Tex. Civ. App. 60, 36 S. W.
793.

67. Pittsburgh, etc., R. Co. v. Martin, 157
Ind. 216, 61 N. E. 229.
68. Central R., etc., Co. v. Brunswick, etc.,

R. Co., 87 Ga. 386, 13 S. E. 520.
69. Louisville, etc., R. Co. v. Heck, 151

Ind. 292, 50 N. E. 988.

70. Chesapeake, etc., R. Co. v. Hoskins,
43 S. W. 484, 19 Ky. L. Rep. 1359.
Backing train to avoid collision.— Wtere

a train witliout fault on the part of the en-
gineer is caught between a train of an inter-

secting road upon a crossing in front and
some detached cars approaching his train on
tlie same trade from the rear, so that a col-

lision with the one or the other is inevitable,

the engineer is not guilty of wilful negli-

gence in choosing eitlier alternative, and is

not guilty of any negligence in backing his

train into the approaching ears in order to

avoid the collision in front if tliis course was
under the existing circumstances likely to

cause the least damage. Chesapeake, etc., R.
Co. V. McMichael, 15 S. W. 878, 13 Ky. L.

R«p. 758.

71. Chesapeake, etc., R. Co. v. Hoskins, 43
S. W. 484, 19 Ky. L. Rep. 1359.

72. Louisville, etc., R. Co. v. Heck, 151
Ind. 292, 50 K E. 988; Galveston, etc., R.
Co. V. Arispe, 5 Tex. Civ. App. 611, 23 S. W.
928, 24 S. W. 33.

73. Whitehouse v. Grand Trunk R. Co., 29
Fed. Cas. No. 17,565, 2 Hask. 189.

74. Georgia Cent. R. Co. v. Martin, 138
Ala. 531, 36 So. 426; Chicago, etc., R. Co.

V. Martin, 59 Kan. 437, 53 Pac. 461; In re

Merrill, 54 Vt. 200; New York Cent. Trust

[X, D, I, e]
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collision or accident to trains where there is a joint use of the same track, the

employees of one company may in the absence of contributory negligence recover

against the other company for injuries due to negligence on the part of that com-
pany's servants in the operation of its trains/^ or in violating rules and orders/"

as in faiUng to send out flagmen' or to otherwise warn other trains where a train

is delayed/^ or stopped at an unusual place,'* or run backward,'" or due to negli-

gence on the part of its switchmen in the operation of switches controlling the

use of such tracks/" or to negUgence on the part of the company in failing to issue

proper orders to its trainmen for the prevention of collisions with other trains.*"

The company guilty of such negligence will also be liable for injury to the trains

of the other railroad company,*^ or to passengers thereon,*' and to the other com-
pany for liabihties incurred by it to third persons growing out of the colKsion.*^

Where both companies were negligent a person injured by the collision may sue

either, and the company sued cannot urge as a defense that the negligence of the

other company exceeded its own.*^

d. Collision of Trains at Railroad Crossings— (i) In General. It is the duty
of those in control of trains moving upon intersecting lines of railway when
approaching or passing a railroad crossing to exercise due care commensurate
with the danger of the situation to prevent collisions.*' Due care must also be
used to avoid collisions with street cars at the crossing of a street railroad.*' In

Co. V. Denver, etc., E. Co., 97 Fed. 239, 38

C. C. A. 143.

75. Omaha, etc., R. Co. v. Morgan, 40
Nebr. 604, 59 N. W. 81; Groaa t. Pennsyl-
vania, etc., R. Co., 16 N. Y. Suppl. 616.

76. Jennings v. Philadelphia, etc., R. Co.,

29 App. Cas. (D. C.) 219; Phillips v. Chi-

cago, etc., R. Co., 64 Wis. 475, 25 N. W. 544.

Private rules adopted for the regulation

and government of trains and trainmen do
not siand upon the same footing as statutes

and municipal ordinances, and a compliance
therewith does not necessarily constitute rea-

sonable care, nor does a violation thereof

necessarily constitute negligence as a matter
of law; but it is negligence to stop a train

at an unusual place without complying with
the rule requiring that in such cases other

trains must be protected by sending out flag-

men or otherwise. Smithson r. Chicago, etc.,

R. Co., 71 Minn. 216, 73 N. W. 853.

77. Phillips v. Chicago, etc., R. Co., 64

Wis. 475, 25 N. W. 544.

78. Georgia Cent. R. Co. v. Martin, 138

Ala. 531, 36 So. 426; Smithson v. Chicago,

etc., R. Co., 71 Minn. 216, 73 N. W. 853.

79. Phillips V. Chicago, etc., R. Co., 64

Wis. 475, 25 N. W. 544.

80. Smith v. New York, etc., R. Co., 19

N. Y. 127, 75 Am. Dec. 305; In re Merrill,

54 Vt. 200; Sawyer v. Rutland, etc., R. Co.,

27 Vt. 370.

81. Nary V. New York, etc., R. Co., 9

N. Y. Suppl. 153 [affirmed, in 125 N. Y. 759,

27 N. E. 408].

82. In re Merrill, 54 Vt. 200.

83. Eddy v. Letcher, 57 Fed. 115, 6 C. C. A.

276.

84 New York Cent. Trust Co. v. Colorado

Midland R. Co., 89 Fed. 560.

85. Union R., etc., Co. v. Schacklet, 119

Til. 232, 10 N. E. 896 [afprming 19 111. App.

86. Chicago, etc., R. Co. v. Ransom, 56

Kan. 559, 44 Pac. 6; Kansas City, etc., R.

[X, D, 1, e]

Co. V. Stoner, 51 Fed. 649, 2 C. C. A. 437;
Great Western R. Co. v. Brown, 3 Can.

Sup. Ct. 159 \affirmmq 2 Ont. App. 64

[affirming 40 XT. C. Q. JB. 333)].
Duty to stop, look, and listen.— If other

means are not provided to prevent col-
'

lisions it is tlie duty of a person in charge
of a train before crossing another railroad

to stop, look, and listen for other trains

and ascertain whether the crossing may be

made in safetv. Cleveland, etc., R. Co. r.

Gray, 148 Ind" 266, 46 N. E. 675.

Where public notice of the schedule time
of trains is required by statute to be given,

one company whose road crosses the track

of another at a point near a station of the

latter will be held to a knowledge ap-

proximately of the time when that com-

pany's trains should arrive at the crossing

and must use such reasonable precautions

to avoid collisions as the circumstances de-

mand. Missouri Pac. R. Co. v. Chicago Great
Western R. Co., 98 Mo. App. 214, 71 S. W.
1081.

The fact that the air brakes failed to work
will not relieve the company from liability

if there were other appliances by which its

servants might, by the exercise of ordinary
care, have stopped the train and they failed

to do so. Missouri, etc., R. Co. v. Ransom,
15 Tex. Civ. App. 689, 41 S. W. 826.

Backing train to avoid collision.— Where
an engineer having passed one crossing

backs his train to avoid a collision with a
train upon a second intersecting line in

front and strikes a train which had since

come upon the first crossing, the company
will be liable if there was sufficient room for

defendant's train between the two intersec-

tions and the collision could have been
avoided by due care in backing the train.

Kansas City, etc., R. Co. v. Lackey, 114
Ala. 152, 21 So. 444.

87. Chicago, etc., R. Co. v. Smith, 124
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the performance of this duty the train must, before reaching the crossing, be

brought to a full stop if a statute so requires," and in any case those in charge

of the train must keep a proper lookout for trains upon the intersecting track,
"^

and have their train under proper control so that if the necessity arises it can

be promptly stopped. °° In case of collision if only one company was negligent

there can be no recovery against the other,"' but if both were negligent they are

both liable, °^ and persons injured thereby may recover against either the full

amount of the damages sustained regardless of the negUgence of the other; °^

and, in an action by a passenger against both companies for injuries due to a

negligent collision at a crossing, it is no defense for one of defendants to show
merely that the negUgence of the other exceeded its own.°*

(ii) Right of Way Across Tracks. Where the roads of different rail-

road companies intersect, questions of precedence in the use of the crossing are

generally regulated by statute or by agreement between the companies,"^ but

if not so regulated each company has an equal right to the use of the crossing. °°

In the absence of any rule or agreement to the contrary, when two trains approach

a crossing at the same time, the train which first reaches the stopping place and
stops has the right of precedence in passing the crossing,"' and it is negUgence
on the part of the servants of one railroad company to attempt to pass a railroad

111. App. 627 [affirmed in 22G 111. 178, 80
N. E. 716]; Central Pass. R. Co. r. Kuhn,
86 Ky. 578, 6 S. W. 441, 9 Ky. L. Rep. 725,
9 Am. St. Rep. 309.

It is negligence where a railroad train
approaches in the daytime » street railway
crossing in the midst of a dense fog at a
rapid rate of speed without giving due
warning of its approach. Wabash R. Co. v,

Barrett, 117 111. App. 315.
88. See infra, X, D, I, d, (iii).

89. Pratt r. Chicago, etc., R. Co., 38 Minn.
455, 38 N. W. 356; Kansas City, etc., R.
Co. V. Stoner, 51 Fed. 649, 2 C. C. A. 437.

90. Kansas City, etc., R. Co. v. Stoner, 51
Fed. 649, 2 C. C. A. 437.

91. Chesapeake, etc., R. Co. v. McMichael,
15 S. W. 878, 13 Ky. L. Rep. 758; Bunting
v. Pennsylvania R. Co., 118 Pa. St. 204, 12

Atl. 448.

92. Washington, etc., R. Co. v. Hickey, 5

App. Cas. (D. C.).436; Wabash, etc., R. Co.

V. Shacklet, 105 111. 364, 44 Am. Rep. 791

;

Chicago, etc., R. Co. v. Smith, 124 111. App.
627 [affirmed in 226 HI. 178, 80 N. E. 716] ;

Cincinnati, etc., R. Co. v. Acrea, 40 Ind. App.
ISO, 81 N. E. 213, 82 N. E. 1009; Baltimore,
etc., R. Co. V. Kleesoies, 39 Ind. App. 151,

76 N. E. 1015, 78 N. E. 252.

93 Kansas City, etc., R. Co. r. Stoner, 51

Fed. 649, 2 C. C. A. 437; Graham r>. Great
Western R. Co., 41 U. C. Q. B. 324.

A passenger of one railroad company may
recover against another railroad company
whose negligence contributes to cause a col-

lision by which he was injured, although the

company carrying him was also negligent

(Wabash, etc., R. Co. v. Shacklet, 105 111.

364, 44 Am. Rep. 791; Pittsburgh, etc., R.
Co. V. Spencer, 98 Ind. 186 ; Baltimore, etc.,

R. Co. 17. Kleespies, 39 Ind. App. 151, 76
N. E. 1015, 78 N. E. 252; Holzab v. New
Orleans, etc., R. Co., 38 La. Ann. 185, 58

Am. Rep. 177; Bunting r. Hogsett, 139 Pa.
St. 363, 21 Atl. 31, 33. 34, 23 Am. St. Rep.

[47]

192, 12 L. R. A. 268; Parshall v. Minne-
apolis, etc., R. Co., 35 Fed. 649) ; and u, pas-

senger on a street car may recover against

a railroad company whose negligence con-

tributed to produce the injury, although
those in charge of the street car were also

negligent (Georgia Pac. R. Co. v. Hughes, 87
Ala. 610, 6 So. 413; Little Rock, etc., R.

Co. V. Harrell, 58 Ark. 454, 25 S. W. 117;
Chicago, etc., R. Co. v. Hines, 183 111. 482,
56 N. E. 177 [affirming 82 111. App. 488] ) ;

or were acting in violation of a contract be-

tween the companies as to the precautions
to be taken by the employees of the street

car company in the use of the crossing
(Baltimore, etc., R. Co. v. Friel, 77 Fed. 126,

23 C. C. A. 77).
94. Chicago, etc., R. Co. v. Ransom, 56

Kan. 559, 44 Pac. 6.

95. See Missouri Pac. R. Co. v. Chicago
Great Western R. Co., 98 Mo. App. 214, 71

S. W. 1081 [citing 3 Elliott Railroads,

§ 1133].
Under the Ohio statute where two trains

of the same class approach a crossing at the
same time on the main tracks the train of
the company having the older right of way
has precedence, but passenger trains have pre-
cedence over freight trains and regular trains
on time take precedence over trains of the
same class not on time or having no schedule
time. Moulder v. Cleveland, etc., R. Co.,

5 Ohio S. & C. PI. Dec. 664, 1 Ohio N. P.
361.

96. Missouri Pac. R. Co. r. Chicago Great
Western R. Co., 98 Mo. App. 214, 71 S. W.
1081.

As between a steam railroad and a street
railroad the steam railroad has the right of
way at a crossing. New York, etc., R. Co.
V. New Jersey Electric R. Co., 60 N. J. L.

52, 37 Atl. 027, 38 L. R. A. 516.
97. Chicago, etc., E. Co. v. Chambers, 68

Fed. 148, 15 C. C. A. 327; Kansas City, etc.,

R. Co. V. Stoner, 51 Fed. 649, 2 C. C. A. 437.

[X, D, 1, d, (II)]
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crossing over which the other company has the right of way when a train of that

company is approaching.*' But on the other hand the company having the right

of way cannot exercise such right where the engineer knows or has reason to

believe that it will cause a colhsion,"" or even rely absolutely upon a recognition

and observance of his prior right by the other company; ' and it is negligence

on the part of the company having the right of way to attempt to pass the crossing

without keeping a lookout for trains upon the other road,^ or if such a train is

approaching not to ascertain if it is going to stop,' or to proceed where it appears
that it cannot or will not do so.*

(ill) Duty TO Stop Before Crossing.^ The failure of a railroad company
to bring its trains to a full stop before crossing the tracks of another railroad, if

required by statute, is negigence per se,° whether there be any visible necessity

for so doing or not,' and in the absence of contributory negligence renders the

offending company hable for any damages directly caused by such omission,*

98. Chesapeake, etc., R. Co. v. McMiehael,
15 S. W. 878, 13 Kv. L. Rep. 758; Davis c.

Houston, etc., R. Co.", 106 La. 81, 30 So. 2-50;

Chicago, etc., R. Co. f. Chambers, 68 Fed.
148, 15 C. C. A. 327.
99. Chicago, etc., R. Co. v. Rockford, etc.,

R. Co., 72 111. 34.

1. Chicago, etc., R. Co. o. Ransom, 56 Kan.
559, 44 Pac. 6.

But if the other train has stopped as it

was its duty to do, the engineer of the train
having the right of way may reasonably pre-

sume that it will remain at its place until
he has passed the crossing. Chicago, etc., R.
Co. V. Chambers, 68 Fed. 148, 15 C. C. A.
327.

3. Pratt !'. Chicago, etc., R. Co., 38 Minn.
455, 38 N. W. 356.

3. Chicago, etc., R. Co. v. Ransom, 56 Kan.
559, 44 Pac. 6.

4. Pratt V. Chicago, etc., R. Co., 38 Minn.
455, 38 N. W. 356.

5. Statutory and municipal regulations as
to stopping trains before crossing other rail-

roads see supra, X, B, 4, d.

6. Richmond, etc., R. Co. v. Freeman, 97
Ala. 289, 11 So. 800; San Antonio, etc., R.
Co. r. Bowles, 88 Tex. 634, 32 S. W. 880.

Construction and application of statutes.—
The fact that by stopping within one hun-
dred feet of a crossing as required by statute
the rear cars of a train would extend back
crossing the track of another railroad does
not relieve the company from the duty of

stopping. Birmingham Mineral R. Co. v.

Jacobs, 02 Ala. 187, 9 So. 320, 12 L. R. A.
830. Where the statute merely requires
trains to be stopped before crossing another
railroad but does not prescribe the distance
from the crossing, they should be stopped at
such a distance as under the circumstances
common prudence would dictate as necessary
to avoid a collision. Ft. Worth, etc., R. Co.
V. Mackney, 83 Tex. 410, 18 S. W. 949, The
Tennessee statute requiring trains on one
railroad to stop before crossing the line of

another has no application to the crossing
by a steam railroad of an ordinary horse
car line. Byrne v. Kansas City, etc., R. Co.,

61 Fed. 605, 9 C. C. A. 666, 24 L. R. A. 693.

The Wisconsin statute requiring trains ap-
proaching a railroad crossing to come to a

[X. D, 1, d, (II)]

stop " within four hundred feet thereof " does

not require the train to be stopped when the

engine reaches the four-hundred-foot post but
somewhere between that post and the cross-

ing. Lockwood r. Chicago, etc., R. Co., 55
Wis. 50, 12 N. W. 401.

7. San Antonio, etc., R. Co. v. Bowles, 88
Tex. 634, 32 S. W. 880.

8. Richmond, etc., R. Co. v. Freeman, 97
Ala. 289, 11 So. 8O0; Grand Rapids, etc., R.

Co. v. Ellison, 117 Ind. 234, 20 N. E. 135;
Cincinnati, etc., R. Co. i. Acrea, 40 Ind. App.
150, 81 N. E. 213, 82 N. E. 1009; San An-
tonio, etc., R. Co. V. Bowles, 88 Tex. 634, 32

S. W. 880; Great Western R. Co. v. Brown,
3 Can. Sup. Ct. 159 [affirming 2 Ont. App.
64 (affirming 40 U. C. Q. B. 333)]; Graham
i\ Great Western R. Co., 41 U. C. Q. B. 324.

The train must be stopped near the cross-

ing where the engineer can see if it is safe

to cross, and it is gross negligence to stop a
train at a distance of seven hundred feet

from the crossing where the view of the in-

tersecting road is obstructed and then pro-

ceed to cross without again stopping the

train, although the engineer may have re-

ceived a signal from another employee that
the crossing was clear. Grand Rapids, etc.,

R. Co. V. Ellison, 117 Ind. 234, 20 N. E.
13.5.

The air brake should be applied at a suffi-

cient distance from the crossing to enable

the train to be stopped by the hand brakes
in case the air brakes fail to work. Great
Western R. Co. r. Brown, 3 Can. Sup. Ct.

159 [affirming 2 Ont. App. 64 (affirming

40 XJ. C. Q. B. 333)].
If the engineer is unable to stop by rea-

son of a failure of the brakes to work, it is

negligence for him to approach a crossing at

which a train on an intersecting road is due
without giving a warning of his approach,
especially where a collision might have been
anticipated on account of the view of the
train being obstructed by a cut. Missouri,
etc., R. Co. )-. Settle, 19 Tex. Civ. App. 357,
47 S. W. 825.

Persons entitled to recover.— The statute
requiring trains to be stopped before cross-
ing another railroad is not intended solely
for the protection of trains using the cross-
ing and of persons, employees, and others
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or both companies in case each of two trains colliding at a crossing neglected to

observe the precaution." Merely stopping the train is not a sufficient precaution,

but those in charge of the train must ascertain if the way is clear and proceed

with due caution, keeping a careful lookout and with the train under proper

control.'" Where the rules of the company require its engineers to stop before

crossing another railroad, it is their duty to obey such instructions, although

signalled by another employee that the crossing is clear."

(iv) Lights, Signals, Gates, and Flagmen. A railroad company will

be liable for injuries due to a collision caused by an engineer disregarding the warning

of lights or signal devices at a crossing indicating that the crossing is occupied

or that a train on the intersecting track has the right of way," or his failure to

observe such Ughts or signals and ascertain thereby whether he can cross with

safety," or for negligence on the part of its servants charged with the duty of

giving the signals to trains at the crossing; " and where two intersecting roads

estabUsh a signal system for use at a crossing and each agrees to conform thereto,

the company violating such agreement will be liable for any resulting injuries

to the trains of the other, although the agreement contains no provision for

indemnity in case of its violation.'^ Where a railroad crosses the track of a street

railway it is negligence for a train to approach the crossing without giving a signal

of its approach or other warning of danger,'" particularly if it be dark or foggy so

that the view of the train is obscured," and at a crossing in a city which is much
used and where street cars pass frequently it is negligence not to maintain gates

or a flagman to prevent collisions therewith.'* If gates are maintained, the rail-

road company will be Uable for injuries resulting from colUsions with street cars

due to a failure to keep a servant to operate the gates," or due to the negligence

of its gatemen in not keeping a proper lookout for trains and cars and faiUng to

lower the gates,^° or operating the gates in a negligent or improper manner.^'

rightfully on such trains, but for the protec-

tion of all persons rightfully within the re-

gion of danger created by a non-compliance

with its requirements. Southern R. Co. v.

Williams, 143 Ala. 212, 38 So. 1013, holding

that a failure of a railroad company to stop

at a crossing, whereby a train on the inter-

secting track Is struck and overturned so as

to injure a person rightfully walking by the

side of the intersecting track, is negligence

as to such person.

9. Cincinnati, etc., E. Co. v. Acrea, 40 Ind.

App. 150, 81 N. E. 213, 82 N. E. 1009; San
Antonio, etc., R. Co. c. Bowles, 88 Tex. 634,

32 S. W. 880.

The fact that another company was also

negligent will not relieve defendant in an
action against it alone if it was also negli-

gent in failing to observe the precaution.

Grand Rapids, etc., R. Co. r. Ellison, 117

Ind. 234, 20 N. E. 135.

10. Pratt V. Chicago, etc., R. Co., 38 Minn.
455, 38 N. W. 356 ; Kansas Citv, etc., R. Co.

i\ Stoner, 51 Fed. 649, 2 C. C. A. 437.

11. Wood V. New York Cent., etc., R. Co.,

70 N. y. 195.

12. Baltimore, etc., R. Co. v. Kleespies, 39

Ind. App. 151, 76 N. E. 1015, 78 N. E. 252.

13. Cleveland, etc., R. Co. v. Gray, 148
Ind. 266, 46 N. E. 675, holding that the

negligence of a railroad company in running
into the train of another company at a cross-

ing is not excused by the fact that the cross-

ing signal lights were bidden by the train of

the other company or obscured by an electric

light near the crossing, or that a lantern on
a platform was mistaken for a switch-light,
since such surroundings could have been an-
ticipated and only demanded extra precau-
tions in approaching the crossing.

14. Wood V. New York Cent., etc., R. Co.,
70 N. Y. 195; Hydell v. Toledo, etc., R. Co.,
74 Ohio St. 138, 77 N. E. 1066.

15. New York, etc., R. Co. v. Grand Rapids,
etc., R. Co., 116 Ind. 60, 18 N. E. 182.

16. Missouri, etc., R. Co. v. Batsell, (Tex.
Civ. App. 1890) 34 S. W. 1047.

17. Wabash R. Co. v. Barrett, 117 111. App.
315.

18. Central Pass. R. Co. v. Kuhn, 86 Ky.
578, 6 S. W. 441, 9 Ky. L. Rep. 725, 9 Am.
St. Rep. 309.

19. Chicago, etc., R. Co. v. Averill, 224
111. 516, 79 N. E. 654 [affirming 127 111. App.
275].

20. Washington, etc., R. Co. v. Hickey, 5
App. Cas. (D. C.) 436; Toledo Consol. St. R.
Co. V. Fuller, 17 Ohio Cir. Ct. 562, 9 Ohio
Cir. Dec. 123.

21. Washington, etc., R. Co. v. Hickey, 5
App. Cas. (D. C.) 436, holding that it is

gross negligence for a gatekeeper at a cross-
ing to let down the gates upon a passing
street car when it is immediately upon the
crossing with a train approaching on the
other track, whereby an injury results to a
passenger upon the street car.

Gatekeeper not negligent.— Where a rail-
road company's gatekeeper shut the east gate
at a crossing behind a west-bound street car

[X, D, 1, d, (iv)]
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(v) Obstructing Crossings. Where one railroad company negligently
leaves cars standing so as to obstruct a railroad crossing it wiU, in case of a collision

therewith and in the absence of contributory negligence, be liable for injuries to

the employees upon the train of the intersecting road/^ and also for the damages
done to the train of that company.^^

2. Defects and Obstructions— a. Defects In Road-Bed or Tracks. A railroad

company will be hable for injuries occasioned by the wrecking or derailing of

trains due to negligence on the part of the company in the construction of its

road-bed, tracks, trestles, bridges, or culverts,^* or in faiUng to keep the same
in a safe and proper state of repair,^'' or to inspect them with sufficient care and
frequency for the purpose of discovering defects therein.^" In the case of injuries

due to the washing away of culverts and embankments by floods and storms the

company will be liable if negUgent as to their original construction; ^' but not if

they are so constructed as to withstand any dangers of this character reasonably

to be apprehended and they are destroyed by floods or storms of unusual and
unprecedented violence and there was no neghgence in the operation of the
train,^ unless the company was neghgent in failing to inspect the road-bed within

a proper time after such floods or storms.^*

b. ObstFuetions on Track — (i) In General. A railroad company will be
Eable for personal injuries to persons rightfully upon its trains due to its trains

running into obstructions upon the track, where there was negUgence in the opera-
tion of the train,^" or negligence on the part of defendant in putting such obstruc-

as it crossed in front of an approaching train

and attempted to shut the west gate hut a
car going east ran under the gate, making it

impossible to close it, there was no negligence

in raising the east gate to enable this car to

escape although it was unable to do so and
a collision occurred resulting in injury to a
passenger on the street car. Eenders r.

Grand Trunk R. Co., 144 Mich. 387, 108

N. W. 368.

22. Albert v. Sweet, 116 N. Y. 363, 22
N. E. 762 [affirming 3 N. Y. St. 738], hold-

ing further that since the action of defendant
was not a legitimate use of the crossing, the

fact that it had no notice of the special train

upon which plaintiff was employed would not
affect its liability.

23. Chicago, etc., R. Co. v. Kansas City
Suburban Belt E. Co., 78 Mo. App. 245.

24. Florida E., etc., Co. v. Webster, 25
Fla. 394, 5 So. 714; Toledo, etc., R. Co. r.

Conroy, 68 111. 560; McPherson v. St. Louis,
etc., R. Co., 97 Mo. 253, 10 S. W. 846 ; Phila-

delphia, etc., R. Co. V. Anderson, 94 Pa. St.

351, 39 Am. Rep. 787.

25. Florida R., etc., Co. v. Webster, 25
Fla. 394, 5 So. 714; Toledo, etc., R. Co. i\

Conroy, 68 111. 560; Rutherford v. Shreves-
port, etc., R. Co., 41 La. Ann. 793, 6 So. 644.
Under the Indiana statute imposing upon

railroad companies the duty of keeping in

repair their tracks at the crossing of inter-

secting railroads, it is negligence per se to
disregard this duty, rendering the company
liable for injuries occasioned thereby. In-

diana, etc., R. Co. V. Barnhart, 115 Ind. 309,

16 N. E. 121.

26. Toledo, etc., R. Co. v. Conroy, 68 111.

560; Libby V. Maiae Cent. R. Co., 85 Me. 34,

26 Atl. 943, 20 L. R. A. 812 ; Hardy v. North
Carolina Cent. R. Co., 74 N. C. 734.

[X, D, 1, d, (v)l

At times or places of paTticular peiiL

greater promptness and vigilance in inspect-

ing a road-bed is required, as in the case of

severe storms, and particularly at places

most likelv to be affected thereby. Libby r.,

Maine Ceiit. R. Co., 85 Me. 34, 26 Atl. 943,
20 L. R. A. 812.

27. Kansas Pae. R. Co. v. Miller, 2 Colo.

442; MePherson f. St. Louis, etc., R. Co., 97
Mo. 253, 10 S. W. 846 ; Philadelphia, etc., R.
Co. V. Anderson, 94 Pa. St. 351, 39 Am. Rep.
787 ; Great Western R. Co. v. Braid, 9 Jur.
N. S. 339, 8 L. T. Rep. N. S. 31, 1 Moore
P. C. N. S. 101, 1 New Rep. 527, 11 Wkly.
Rep. 444. 15 Eng. Reprint 640.

28. Libby v. Maine Cent. R. Co., 85 Me.
34, 20 Atl. 943, 20 L. R. A. 812; Inter-

national, etc., R. Co. V. Halloren, 53 Tex. 46,

37 Am. Rep. 744; Withers r. Great Northern.
R. Co., 1 F. & F. 165, 3 H. & N. 969, 27
K J. Exch. 417.

29. Libby v. Maine Cent. R. Co., '85 Me.
34, 26 Atl. 943, 20 L. R. A. 812.

The track should be inspected after every
severe storm before a train is allowed to

pass and if not done and injury results the
company will be liable. Hardy v. North Car-

olina Cent. E. Co., 74 N. C. 734.

30. Kird v. New Orleans, etc., R. Co., 105

La. 226, 29 So. 729; Mexican Cent. R. Co. !.

Lauricella, 87 Tex. 277, 28 S. W. 277, 47
Am. St. Rep. 103.

Where engineers are ordered to " slow up "

and keep a sharp lookout at a particular

place because of a previous malicious ob-

struction of the track at such place, there

must be such a slowing up and degree of

watchfulness as will prevent an accident in

case of a subsequent obstruction. Louisville,

etc., R. Co. f. McKenna, 13 Lea (Tenn.)
280.
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tion on or so near the track as to be struck by passing trains,^' or in failing to dis-

cover and remove the obstruction if put there by others. ^^

(n) Animals. A railroad company will be liable for injuries to persons
rightfully upon its trains caused by collisions with animals upon the track where
there was negligence in the operation of the train/^ or in allowing bushes to grow
upon the right of way so as to conceal the presence of animals thereon,^'' or where
the animal was upon the track because of a failure of the railroad company to con-

struct or maintain fences and cattle-guards as required by statute/^ or was
negligently left on or near the track by the servants of the company after being
wounded by another of defendant's trains.^°

(m) Liability of Person Causing Obstruction — {a) In General.'"

A person who wrongfully or negUgently obstructs a railroad track will, in the
absence of contributory negUgence on the part of the railroad company, be liable

for injury done to its trains and property by colUsion with such obstruction; ^'

but a private owner of cars who puts them on a railroad track by permission of

and at a place designated by the agent of the company will not be liable for an
injury to another employee of the company caused by a train colliding with such
cars.^"

(b) Permitting Animals to Be Upon Track.'^ In jurisdictions where it is

lawful for stock to run at large the mere fact of permitting them to do so is not
such negUgence as to render the owner liable to a railroad company in case they
wander upon an unfenced track and a collision occurs resulting in injury to the
train, ^^ but even where it is lawful for stock to run at large they may be permitted
to do so under such circumstances as to render the owner liable to the railroad

company on the ground of neghgence,^^ and in the absence of contributory negU-
gence on the part of the company it may recover for injuries to its trains against
the owner of animals which are negligently allowed to run at large in violation of

31. Kird v. New Orleans, etc., E. Co., 105
La. 22:6, 29 So. 729.
32. Virginia Cent. E. Co. v. Sanger, 15

Gratt. (Va.) 2,30.

33. Arkansas.— St. Louis, etc., E. Co. V.

Stewart, 68 Ark. 606, 61 S. W. 169, 82 Am.
St. Eep. 311.

Illinois.— Atchison, etc., E. Co. v. Elder,
U9 111. 173, 36 N. E. 565.

Indiana.— Chicago, etc., E. Co. v. Grimm,
25 lud. App. 608, 57 X. E. 640.

"New Torh.— Brown v. New York Cent. E.
Co., 34 N. Y. 404.

Texas.— Mexican Cent. R. Co. v. Lauri-
eella, 87 Tex. 277, 28 S. W. 277, 47 Am. St.

Eep. 103 {affirming (Civ. App. 1894) 26
S. W. 301].

See 41 Cent. Dig. tit. "Eailroads," § 935.
The fact that the animal was a trespasser

upon the track is no defense in an action
against a railroad company for injuries to a
person on the train caused by a collision with
the animal. Lackawanna, etc., E. Co. v.

Chenewith, 52 Pa. St. 382, 91 Am. Dec. 168.
34. Louisville, etc., E. Co. v. Eitter, 2 Ky.

L. Eep. 385 ; Eames v. Texas, etc., R. Co., 63
Tex. 660.

35. Atchison, etc., E. Co. v. Elder, 149
111. 173, 36 N. E. 565; Blair v. Milwaukee,
etc., E. Co., 20 Wis. 254. But see Buxton v.

Northeastern R. Co., L. E. 3 Q. B. 549, 9
B. & S. 824, 37 L. J. Q. B. 258, 18 L. T. Rep.
N. S. 795, 16 Wkly. Eep. 1124, holding that
the duty to fence imposed by the English
statute is for the benefit of adjoining land-

owners only and that in case of an injury to
a passenger caused by a collision with an
animal on the track tiW liability of the com-
pany will depend upon common-law prinm-
ples.

If the railroad company is not required
to fence its track, it will not, in the absence
of other negligence, be liable for a personal
injury due to a collision with an animaJ on
the track and the fact that it has voluntarily
fenced a part of its track imposes no obliga-
tion upon it to fence elsewhere. Tillotson v.

Texas, etc., R. Co., 44 La. Ann. 95, 10 So.
400.

36. Mexican Cent. R. Co. v. Lauricella, 87
Tex. 277, 28 S. W. 277, 47 Am. St. Eep. 103
[affirming (Civ. App. 1894) 26 S. W. 301].
37. Criminal liability for wrecking or ob-

structing passage of trains see supra, X, B,
8, b, (II).

38. Montgomery Gas Light Co. v. Mont-
gomery, etc., R. Co., 86 Ala. 372, 5 So. 735;
Montgomery, etc., E. Co. v. Chambers, 79 Ala.
338; New York, etc., E. Co. v. Atlantic Ee-
fining Co., 129 N. Y. 597, 29 N. E. 829 [re-

versing 13 N. Y. 4661.
39. Keeney v. Carapbell, 215 Pa. St. 530,

64 Atl. 687.

40. Counter-claim in action for injury to
animals see infra, X, H, 15, b.

41. Jenkins v. New Orleans, etc., R. Co., 15
La. Ann. 118. See also Savannah, etc., E.
Co. V. Geiger, 21 Fla. 669, 58 Am. Dec. 697.

42. Hannibal, etc., E. Co. v. Kenney, 41
Mo. 271.

[X, D, 2, b, (m), (b)]
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law," or in the immediate vicinity of a dangerous crossing where it was probable
that they would go upon the track; " but not if the railroad company was also
negligent in the operation of the train ;^ nor can an employee of a railroad company
who is injured by a colUsion of a train with an animal recover against the owner
of the animal if it was upon the track by reason of the failure of the railroad
company to fence its tracks as required by law/''

3. Negligence or Wrongful Acts of Employees or Third Persons— a. Incom-
petency, Negligence, or Miseonduet of Employees. In case of injuries resulting
from coUisions or accidents to trains a railroad company is hable for the incom-
petency of its employees/' and for all acts done by them if within the scope of
their employment/* although the particular act or means employed may have
been unauthorized/" or even wilful or mahcious; '" but the company will not be
liable for injuries resulting from unauthorized acts not witliin the scope of the
servant's employment.*'

b. Negligence or Wrongful Acts of Third Persons. A railroad company is

not hable for injuries due to colhsions or accidents to its trains caused by the
neghgent or wrongful acts of third persons not in the employ of the company and
done without its knowledge or consent/^

4. Contributory Negligence. In case of damages or personal injuries growing
out of coUisions or accidents to trains, as in other cases, plaintiff cannot recover
if his own negligence or wrongful act contributed directly to produce the injury
complained of." This rule apphes to actions by one raUroad company against

43. Annapolis, etc., R. Co. r. Baldwin, 60
Md. SS, 45 Am. Eep. 711.

44. Sinram v. Pittsburgh, etc., E. Co., 28
Ind. 244.

45. Housatonic R. Co. i. Knowles, 30 Conn.
313.

46. Sherman r. Anderson, 27 Kan. 333, 41
Am. Eep. 414; Child r. Hoarn, L. E. 9 Exch.
176, 43 L. J. Exch. 100, 22 Wkly. Rep. 864.
47. Grand Eapids, etc., E. Co. c. Kllison,

117 Ind. 234, 20 X. E. 135.

48. Pittsburgh, etc., R. Co. r. Kirk, 102
Ind. 399, 1 N. E. 849, 52 Am. Rep. 675; Xew
Orleans, etc., R. Co. v. Allbritton, 38 iliss.

242, 75 Am. Dec. 93 : Snider v. Chicago, etc.,

R. Co., 108 Mo. App. 234, 83 S. W. 530;
Gross r. Pennsylvania, etc., E. Co., 16 N. Y.
Suppl. 616.

49. Pittsburgh, etc., E. Co. r. Kirk, 102
Ind. 399, 1 N. E. 849, 52 Am. Eep. 675.

50. New Orleans, etc., E. Co. t. Allbritton,
38 Miss. 242, 75 Am. Dec. 98.

51. Vormus x>. Tennessee Coal, etc., Co., 97
Ala. 326, 12 So. Ill; Stephenson c. Southern
Pac. Co., 93 Cal. 558, 29 Pac. 234, 27 Am. St.

Rep. 223. 15 L. E. A. 475; Snider r. Chicago,
etc., E. Co., 108 Mo. App. 234, 83 S. W. 530;
Mars r. Delaware, etc., Canal Co., 54 Hun
(N. Y.) 625. 8 X. Y. Suppl. 107.

52. Williams v. Woodward Iron Co., 106
Ala. 254, 17 So. 517; Keeley v. Erie R. Co.,

47 How. Pr. (X. Y.) 256; Ebrigh v. Mineral
E., etc., Co., (Pa. 1888) 15 Atl. 709; Bunting
r. Pennsylvania R. Co.. 118 Pa. St. 204, 12
Atl. 448; Latch r. Eumner E. Co., 3 H. & N.
930. 27 L. J. Exch. 153.

The failure of a railroad company to re-

cover a switch key from a discharged em-
ployee is not of itself sufficient to render the

company liable for the act of such person

in maliciously misplacing a switch, in the

absence of any reason to anticipate such con-

[X, D, 2, b, (m), (b)]

duct on his part. East Tennessee, etc., E.
Co. r. Kane, 92 Ga. 187. 18 S. E. IS, 23
L. E. A. 315.
Where a railroad company permits third

persons to place loaded cars upon a spur-
track, it will be chargeable with the negli-
gence of the servants of such third persons
in placing the cars so near the main line as
to be struck by trains passing thereon. Geor-
gia Pac. E. Cfo. r. Underwood, 90 Ala. 49, 8
So. 110, 24 Am. St. Eep. 756.

53. Xlabama.—
^ Highland Ave., etc., R. Co.

r. Fennell, 111 Ala. 356, 21 So. 324.
Georgia.— Central E., etc., Co. r. Bruns-

wiclv, etc., E. Co., 87 Ga. 386, 13 S. E. 520.
Illinois.— Wa,bash R. Co. r. Zerwick, 74

111. App. U70.

IncUona.—
^ Evansville, etc., R. Co. r. Krapf,

143 Ind. 647, 26 X. E. 901.
ilassacJiusetts.—• Fletcher r. Boston, etc.,

E. Co., 187 ilass. 463, 73 X'^. E. 552, 105 Am.
St. Eep. 414.

Michigan.— Vreeland c. Cincinnati, etc., R.
Co., 109 ]Mich. 585, 67 X. W. 905.

Minnesota.— Mantell r. Chicago, etc., E,
Co., 33 Minn. 62, 21 X. W. 853.

Yeic York.— Martus r. Delaware, etc., E.
Co., 15 Misc. 248, 13 X. Y. Suppl. 417.

United Stales.— Griggs v. Houston, 104
U. S. 553, 26 L. ed. 840.

See 41 Cent. Dig. tit. '• Railroads," §§ 940,
941.

Facts showing contributory negligence.—A
bridge foreman of a railroad, familiar with
the operation of the trains thereon, who
while not in the performance of any duty for

the company b\it in the pursviit of his own
business goes upon the track at night on a
hand car, showing no light, and is killed in

a collision with a special train at a distance
from any crossing, is guilty of contributory
negligence and cannot recover against the
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another railroad company or street railroad company for damages to its trains/*

by motormen and drivers of street cars against railroad companies/^ by employees
on the trains of one company against the other company,^' and actions by railroad

railroa.il company even though the train was
nfcgligently operated. Russell v. Oregon
SKort Line R. Co., 155 Fed. 22, 83 C. C. A.
618.

Facts not showing contributory negligence.— It is not contributory negligence on the
part of a passenger on a street ear to jump
from the car in order to avoid a threatened
collision, if in so doing he acted as a reason-
ably prudent person would have done under
the circumstances, although it subsequently
appears that if he had not done so he would
not have been injured. Washington, etc., R.
Co. V. Hickey, 5 App. Caa. (D. C.) 436.
It is not contributory negligence for a pas-
senger on a street car to sit reading a paper
while the street car is about to cross a rail-

road track if there is nothing to warn him
of danger. Chicago, etc., R. Co. v. Smith,
124 111. App. 627 [affirmed in 226 111. 178,

80 N. E. 716]. A passenger who sees a train'
approaching a crossing on an intersecting
road is not guilty of contributory negligence
in not pulling the bell rope to warn the en-

gineer of danger. Grand Rapids, etc., R. Co.
V: Ellison, 117 Ind. 234, 20 N. E. 135. It

is not contributory negligence on the part of

a railroad company, as between it and a per-

son obstructing the track, not to keep a look-

out for obstructions which it had no reason
to anticipate or not to maintain watchmen
to guard against obstructions; the high de-

gree of care which it owes to its passengers
not being required in protecting its own prop-

erty against the wrongs of others which it

has no reason to anticipate. New York, etc.,

R. Co. V. Atlantic Refining Co., 129 N. Y. 597,

29 N. E. 829 [reversing 13 N. Y. Suppl. 466].

S4. Central R., etc., Co. v. Brunswick, etc.,

R. Co., 87 Ga. 386, 13 S. E. 520; New York,
etc., R. Co. I. New Jersey Electric R. Co., 60
N. J. L. 52, 37 Atl. 627, 38 L. R. A. 516;
Roganville Lumber Co. v. Gulf, etc., R. Co.,

36 Tex. Civ. App. 563, 82 S. W. 816.

Facts not showing contributory negligence.
— In an action by one railroad company
against another for injury to its trains grow-
ing out of a collision, the action of plaintiff

company in stopping its train upon a railroad

crossing in accordance with a custom long

acquiesced in by the other company is not

contributory negligence which will preclude

a recovery, where defendant company was
negligent in sending out a train not equipped
with proper brakes and in failing to stop

before reaching the crossing as required by
law (Louisville, etc., R. Co. v. East Tennes-

see, etc., R. Co., 60 Fed. 993, 9 C. C. A.

314) ; and if defendant's train was a tres-

passer upon plaintiff's track and was there

without the knowledge of plaintiff, plaintiff

will not be chargeable with contributory neg-

ligence, merely because of a failure on the

part of its servants to keep a lookout and
discover such train at the earliest opportu-

nity, where there was no want of due care

in attempting to avoid the injury after it

was discovered (Chicago, etc., R. Co. v. Kan-
sas City, etc., R. Co., 78 Mo. App. 245).
55. Alabama.— Highland Ave., etc., R. Co.

v. Fennell, 111 Ala. 356, 21 So. 324.

Indiana.—Pittsburgh, etc., R. Co. v. Brown-
ing, 34 Ind. App. 90, 71 N. E. 227.

Michigan.— Vreeland v. Cincinnati, etc., R.
Co., 109 Mich. 585, 67 N. E. 905.

Minnesota.— Mantell v. Chicago, etc., R.
Co., 33 Minn. 62, 21 N. W. 853.

Netii York.— Einsfield v. Niagara Junction
R. Co., 49 N. Y. App. Div. 470, 63 N. Y.
Suppl. 563; Martus v. Delaware, etc., R. Co.,

15 Misc. 248, 36 N. Y. Suppl. 417.

See 41 Cent. Dig. tit. "Railroads," §§ 940,

941.

56. Alabama.— Louisville, etc., R. Co. v.

Mosby, 125 Ala. 341, 28 So. 43; Southern R.
Co. V. Bryan, 125 Ala. 297, 28 So. 445.

Illinois.—-Wabash R. Co. v. Zerwick, 74
111. App. 670.

/ndiono.— Evansville, etc., R. Co. v. Krapf,
143 Ind. 647, 36 N. E. 901.

Michigan.— Kelly v. Duluth, etc., R. Co.,

92 Mich. 19, 52 N. W. 81.

Minnesota.— Thompson v. Chicago, etc., R.
Co., 64 Minn. 159, 66 N. W. 265.

United States.—^ Northern Pac. R. Co. v,

Cummiskey, 137 Fed. 508, 70 C. C. A. 92.

See 41 Cent. Dig. tit. "Railroads," §§ 940,

941.

A conductor of a railroad train who learns

at » station that the train of another com-
pany preceding his upon the same track is

behind time and only a few minutes ahead
of his train is guilty of contributory negli-

gence in not informing his engineer of. this

fact. Lake, etc., Michigan Southern R. Co. v.

Hunter, 13 Ohio Cir. Ct. 441, 7 Ohio Cir. Dec.

206.

Facts not showing contributory negligence.— In an action by the engineer of one com-
pany against another company for personal
injuries due to a collision, plaintiff is not
guilty of contributory negligence because he
failed to give the signals at public highway
crossings or disregarded a municipal ordi-

nance regulating the rate of speed, since such
regulations are not intended for the preven-

tion of collisions between trains (Georgia
Cent. R. Co. v. Martin, 138 Ala. 531, 36 So.

426) ; or in failing to ascertain that defend-

ant habitually ran its trains at a rate of

speed in violation of an ordinance (Pittsburgh,

etc., R. Co. r. Martin, 157 Ind. 216, 61 N. E.

229) ; and where one company is xising the

tracks of another under the rules and orders

of the latter, and an engineer of the first un-

der orders from the latter has placed his

train upon a siding to await the passage of

another train, it is not contributory negli-

gence for him to leave his engine in charge

of the fireman and go back into another car

to confer with the conductor as to the opera-

tion of the train (Mintram v. New York,

[X, D, 4]
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employees against third persons for injuries due to obstructing the tracks." An
employee of one company who was not himself negUgent is not precluded from
recovering against another company for its negligence by the fact that the negli-

gence of a co-employee contributed to produce the injury.^* Negligence on the
part of plaintiff, in order to preclude a recovery, must contribute directly as a
proximate cause of the injury,^° and mere negligence on the part of plaintiff will

not preclude a recovery for wanton or wilful misconduct on the part of defendant. °'

5. Proximate Cause of Injury. In actions for damages or personal injuries

due to colhsions or accidents to trains, there can be no recovery, although defend-
ant was negligent, unless such negUgence was a proximate cause of the injury

complained of; •" but defendant's negUgence will be held a proximate cause of

any resulting injury occurring without the intervention of any independent agency
which was the natural and probable result of such negUgence. '^^ It is not necessary

etc., R. Co., 104 N. Y. App. Div. 38, 93 N. Y.
Suppl. 331); nor is it contributory negli-
gence per se for an engineer of one company
to take a train into a switchyard of another
over one track in contravention of a rule of
the owner that such track shall be used only
for outbound trains, he not having notice of
the rule and there being evidence that it was
not enforced but was habitually disregarded
with the owner's knowledge and acquiescence
(St. Louis Xat. Stock Yards !=. Godfrey, 198
111. 288, 05 N. E. 90 [affirming 101 111. App.
40] ) ; nor is it contributory negligence per se
for an engineer to jump from his engine to

avoid a threatened collision, although it sub-
sequently appears that if he had not done so

he would not have been injured (Jennings v.

Philadelphia, etc., R. Co., 29 App. Cas. (D. C.)

219).
An engineer whose train has the right of

way at a crossing has a right to presume that
the other company will obey the law and
stop its train, but it is negligence on his

part, although having the right of way, to go
upon the crossing in the face of facts reason-
ably indicating that it will not do so. Bir-

mingham Mineral R. Co. (;. Jacobs, 101 Ala.

149, 13 So. 408.

The degree of care wliich an employee upon
one railroad must exercise in regard to his

own safety against collisions with trains of

another is merely ordinary care, and his con-

duct is not to be measured by that high de-

gree of care which he is required to exercise

for the safety of passengers upon his train.

Thompson v. Chicago, etc., R. Co., 71 Minn.
89, 73 N. W. 707.

57. Glover v. Scotten, 82 Mich. 389, 46
N. W. 936; Hanson v. Whalen, 110 N. Y.
App. Div. 793, 97 N. Y. Suppl. 237.

The fact that an engineer jumped from his

engine where a collision seemed imminent is

not contributory negligence which will pre-

vent a recovery against another railroad com-
pany which had left cars standing so as to

obstruct the track, although it subsequently

appears that if he had not done so he would
not have been injured. Albert ! . Sweet, 3

]S'. Y. St. 738 laffirmed in 116 N. Y. 363, 22

k E. 762].

58. Chicago, etc., R. Co. v. Vipond, 212 111.

199, 72 N. E. 22 [affirming 112 111. App.

558] ; Chicago, etc., R. Co. v. Eaidy, 203 111.

310, 67 N. E. 783 [affirming 100 111. App.
'

[X, D, 4]

500] ; Chicago, etc., R. Co. v. Harrington,
192 III. 9, 01 N. E. 622 [affirming 90 111. App.
638] ; Southern Indiana K. Co. v. Davis, 32
Ind. App. 569, 69 N. E. 550 [iinthdraimng

former opinion in (App. 1903) 68 N. E.

191]; Ft. Worth, etc., R. Co. u. Mackney, 83
Tex. 410, 18 S. W. 949.

The fellow servant doctrine (see Master
AND Sebvant, 26 Cyc. 1276) has no applica-

tion to actions for personal injuries not
brought against the common master. Chi-

cago, etc., R. Co. V. Raidy, 203 111. 310, 67

N. E. 783 [affirming 100 111. App. 506].

But if there was no negligence on the part
of defendant company and the injury was
due solely to the negligence of the co-employee
of plaintiff, he is not entitled to recover.

Chicago, etc., R. Co. v. McKittrick, 78 111.

619.

59. Montgomery, etc., R. Co. v. Chambers,
79 Ala. 338; Chicago, etc., R. Co. c. Kansas
City, etc., R. Co., 78 Mo. App. 245; Lonergan
v. Erie R. Co., 67 N. Y. App. Div. 297, 73
N. Y. Suppl. 392 [affirmed in 173 N. Y. 616,

66 N. E. 1112].
60. Birmingham Southern R. Co. v. Powell,

136 Ala. 232, 33 So. 875.

61. Streets v. Grand Trunk R. Co., 76
N. Y. App. Div. 480, 78 N. Y. Suppl. 729

[affirmed in 178 N. Y. 553, 70 N. E. 1109] ;

Mars (-. Delaware, etc.. Canal Co., 8 N. Y.
Suppl. 107 ; Texas, etc., R. Co. v. Doherty,

(Tex. App. 1890) 15 S. W. 44.

Application of rule.—^Where defendant was
negligent in leaving an engine on a side-

track unattended and with fire in it, such

negligence was not the proximate cause of an

injury to plaintiff, where the engine was
moved to the main track by a wrong-doer and
a collision ensued. Mars t. Delaware, etc.,

Canal Co., 8 N. Y. Suppl. 107. Where plain-

tiff's ice was destroyed by oil escaping from

an oil tank car which was derailed without

the fault of the railroad company, causing a

leakage which it was unable to stop, plaintiff

is not entitled to recover for alleged negli-

gence in opening a valve in the tank where
the oil which had previously escaped without
the company's negligence was more than suffi-

cient to destroy the ice. Commercial Ice Co.

V. Philadelphia, etc., R. Co., 197 Pa. St. 238,

47 Atl. 205.

62. Bunting v. Hogsett, 139 Pa. St. 363,
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that the particular injury which in fact occurred should have been foreseen,^

nor is it necessary that defendant's negligence to be a proximate cause should

be the sole cause of the injury, a person. being injured by the concurring negU-
genee of two railroad companies being entitled to recover against either/* So
also one railroad company, although neghgent in stopping a train upon a cross-

ing, may recover against another railroad company for damages to such train

resulting from a collision if the servants in charge of defendant's train saw or

could have seen the train and by the exercise of ordinary care could have avoided
the coUision.^^

6. Actions— a. Pleading. In an action for damage to property or personal

injuries growing out of collisions or accidents to trains, the complaint must allege

sufficient facts to show a cause of action in favor of plaintiff against defendant, °°

must allege facts upon which' issue can be taken and not mere inferences or argu-
ments,"' and must not be uncertain or repugnant in its allegations. '' While
there must be an allegation of negligence on the part of defendant, °° a general

allegation that the act which caused the injury was negligently- done or omitted
is sufficient without setting out the details of the neghgence,™.but the act com-
plained of must be stated.'^ If, however, the complaint undertakes to define

the particular negligence causing the injury, its sufficiency must be tested by
these special allegations." In most jurisdictions the complaint need not negative

21 Atl. 31, 33, 34, 23 Am. St. Rep. 192, 12
JL. R. A. 268.
Where an engineer reversed and abandoned

his engine to avoid a collision due to his
negligence or the negligence of the company
employing Iiim, and after the collision the
engine, being left without control, ran back
and collided with another train, resulting in
injury to a person thereon, the original neg-
ligence will be held a proximate cause of the
injury resulting from the second collision.

INary v. New York, etc., R. Co., 9 N. Y. Suppl.
153; Bunting v. Hogaett, 139 Pa. St. 363, 21
Atl. 31, 33, 34, 23 Am. St. Rep. 192, 12
\i. R. A. 208.

63. Cincinnati, etc., R. Co. v. Aorea, 40
Ind. App. 150, 81 N. E. 213, 82 N. E. 1009.

64. Chicago, etc., R. Co. v. Averill, 224
111. 516, 79 N. E. 654 [affirming 127 111. App.
275] ; Chicago, etc., R. Co. v. Harrington, 192
111. 9, 61 N. E. 622 [affirming 90 111. App.
638] ; Chicago, etc., R. Co. r. Hines, 183 111.

482, 56 N. E. 177 [affirming 82 111. App.
488] ; Baltimore, etc., R. Co. v. Kleespies,

39 Ind. App. 151, 76 N. E. 1015, 78 N. E.
252.

65. Missouri Pac. R. Co. r. Chicago Great
Western R. Co., 98 Mo. App. 214, 71 S. W.
1081.

66. Chicago, etc., R. Co. c. Marshall, 38
Ind. App. 217, 75 N". E. 973.

67. Evansville, etc., R. Co. f. Krapf, 143
Ind. 647, 36 jST. E. 901.

68. Highland Ave., etc., R. Co. v. South,

112 Ala. 642, 20 So. 1003.

69. See Evansville, etc., R. Co. v. Krapf,
143 Ind. 647, 36 N. E. 90^.

70. Georgia Cent. II. Co. v. Martin, 138

Ala. 531, 36 So. 426; Stephenson v. Southern
Pac. R. Co., 102 Cal. 143, 34 Pac. 618, 36
Pac. 407; Evansville, etc., R. Co. r. Krapf,

143 Ind. 647, 36 N. E. 901; Louisville, etc.,

R. Co. !'. Jones, 108 Ind. 551, 9 N. E. 476;
Ohio, etc., R. Co. v. Selby, 47 Ind. 471, 17

Am. Rep. 719; Southern Indiana R. Co. v.

Messiclc, 35 Ind. App. 676, 74 N. E. 1097;
Hannibal, etc., R. Co. v. Kenney, 41 Mo.
271.

Condition of track.— A complaint based
upon negligence as to the condition of the
track, resulting in the derailment of a train,
which alleges that the track was " in bad
condition and repair," is sufficiently speciiic
as to the condition of the track. Ohio, etc.,

R. Co. V. Selby, 47 Ind. 471, 17 Am. Rep.
719.

71. See Stephenson t-. Southern Pac. Co.,
102 Cal. 143, 34 Pac. 618, 36 Pac. 407; Ohio,
etc., E. Co. V. Selby, 47 Ind. 471, 17 Am. Rep.
719.

72. Highland Ave., etc., R. Co. v. South,
112 Ala. 642, 20 So. 1003; Baltimore, etc., R.
Co. V. Kleespies, 39 Ind. App. 151, 76 N. E.
1015, 78 N. E. 252.
In an action against several railroad com-

panies for injuries caused by collision a com-
plaint is bad which sets out various acts of
negligence, charging them against all of de-
fendants indiscriminately without any par-
ticular act or omission being charged against
any one or against all of defendants. Chi-
cago, etc., R. Co. V. Marshall, 38 Ind. App.
217, 75 N. E. 973.
Failure to give signals.— A count alleging

as a basis of defendant's negligence a failure
to blow the whistle " and " ring the bell ia

demurrable where the statute requires only
the one "or" the other and either is suffi-

cient. Highland Ave., etc., R. Co. v. South,
112 Ala. 642, 20 So. 1003.
Violation of speed ordinance.— Where the

complaint alleges negligence on the part of
defendant in running a train at a rate of
speed prohibited by a city ordinance, it is

sufficient to aver the existence of the ordi-
nance without filing a copy of it with the
complaint. Madison, etc., R. Co. v. Taffe, 37
Ind. 361.

Failure to stop before crossing other rail-

road.— A complaint alleging negligence in

[X, D, 6, a]
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contributory negligence on the part of plaintiff, ^^ and no adverse presumption
arises from a failure to do so; '* but where such allegation is made or necessary, a
general allegation that the injury occurred without any fault or negUgence on the
part of plaintiff is sufficient,'^ unless the inference of negligence arises as a neces-
sary legal conclusion from the facts stated.'" In an action by a passenger of one
railroad company against another company for injuries caused by a collision,

it is not necessary to allege that the company carrying plaintiff was without fault."

b. Issues, Proof, and Variance — (i) In General. To authorize a recovery
there must be proof in support of all the material allegations of the complaint,"
but an immaterial allegation not essential to establish the cause of action need
not be proved.'" The allegations and proof must correspond and any material
variance is fatal to a recovery,*" so that there can be no recovery on a different

/cause of action from that alleged in the complaint,^' and if the complaint sets

out the particular acts of negUgence constituting such cause of action the issues

must be restricted to the acts specified; *^ but no variance should be regarded
as material where the allegations and proof substantially correspond or the
variance was not such as to mislead or prejudice the other party.*' Under a
complaint alleging "wrongful, wanton, or intentional negligence" on the part

failing to stop before crossing the tracks o£

another railroad as required by statute need
not negative the exception made by a sub-
sequent section of the statute as to crossings
provided with interlocking switches. Cleve-
land, etc., R. Co. t. Gray, 148 Ind. 266, 46
N. E. 675.

Negligent operation of gates or switches.

—

In an action for personal injuries due to a,

collision between a train and a street car,

caused by the negligent operation of the cross-
ing gates, if the complaint alleges that the
injury was caused by the negligence of de-

fendant company and its servants and that
there was negligence in the operation of the
crossing gates, it is not necessary to make a
specific averment that the gatekeeper was a
servant of defendant or that the latter was
bound to maintain the gates (Washington,
etc., R. Co. V. Hickey, 5 App. Cas. (D. C.

)

436) ; and in an action for injuries due to a
car being derailed by a switch being left open
and unlocked by defendant's servants it is not
necessary to allege that it was the duty of

defendant to keep the switch closed and
looked (Chicago Terminal Transfer R. Co. v.

Vandenberg, 164 Ind. 470, 73 N. E. 990).
73. Southern Indiana R. Co. v. Peyton, 157

Ind. 690, 61 N. E. 722; Pittsburgh, etc., R.
Co. V. Browning, 34 Ind. App. 90, 71 N. E.

227. See also Negligence, 29 Cyc. 575.

In Indiana it was formerly held that the
complaint must negative contributory negli-

gence on the part of plaintiff, a general alle-

gation, however, being suflBcient (Evansville,

etc., R. Co. V. Krapf, 143 Ind. 647, 36 N. E.

901) ; but the rule was changed by statute in

1899 and the statute applies to causes of ac-

tion existing at the time if the action was
not commenced vmtil after the statute took

eilect (Southern Indiana R. Co. v. Peyton,

157 Ind. 690, 61 N. E. 722).

74. Southern Indiana R. Co. v. Peyton, 157

Ind. 090, 61 N. E. 722.

75. Pittsburgh, etc.. R. Co. v. Martin, 157

Ind. 216, 61 N. E. 229; Evansville, etc., R.

Co. V. Krapf, 143 Ind. 647, 36 N. E. 901.

[X, D, 6, a]

76. See Evansville, etc., R. Co. v. Krapf,
143 Ind. 647, 36 N. E. 901.

77. Pittsburgh, etc., R. Co. v. Spencer, 98
Ind. 186.

78. Heins v. Savannah, etc., R. Co., 114
Ga. 678, 40 S. E. 710.

79. Chicago, etc., R. Co. v. Vipond, 212 111.

199, 72 N. E. 22 [affirming 112 111. App.
558].
80. Alabama Great Southern R. Co. v. Hall,

105 Ala. 599, 17 So. 176, holding that where
the complaint alleges that deceased was at
the time of the accident engaged as a brake-
man, proof that he was at the time acting as
fireman constitutes a fatal variance.

81. Ely V. St. Louis, etc., R. Co., 77 JIo.

34.

82. Garven v. Chicago, etc., R. Co., 100 Mo.
App. 617, 75 S. W. 193.

83. Rio Grande Western R. Co. f. Ruben-
stein, 5 Colo. App. 121, 38 Pac. 76; Washing-
ton, etc., R. Co. !". Hickey, 5 App. Cas. (D. C.)

436.
There is- no material variance between a

complaint alleging an injury due to " the

negligent and dangerous condition of defend-

ant's roadbed " and proof of negligence on
the part of defendant's section foreman in

failing to inspect the track, all acts of de-

fendant's employees tending to show negli-

gence in relation to the condition of the track
being but incidents of proof of the main fact

alleged (Texas, etc., R. Co. r. Barron, 4 Tex.

Civ. App. 546, 23 S. W. 537 ) ; and in an
action by an employee of one railroad com-
pany against another company for personal

injuries, where the complaint alleges negli-

gence on the part of defendant, and the ex-

istence of a contract between the companies
permitting plaintiff's employer to run its

trains over defendant's tracks, the contract is

material only for the pvirpose of showing that
plaintiff was rightfully upon the track at

the time of injury, and if this is shown a
failure to prove the terms of the contract

strictlv as alleged is not material (Sawyer v.

Rutland, etc., R. Co., 27 Vt. 370).
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of defendant's employees, plaintiff may recover upon proof of wantonness or

wilfulness not amounting to intentional wrong-doing.''

(ii) Evidence Admissible Under Pleadings. Evidence to be admis-
sible must conform to the allegations of the complaint, and if the complaint specifies

the acts of negligence relied on evidence of negligence in other respects is not

admissible,*' but evidence of defects in the road-bed other than that alleged to

have been the immediate cause of the injury complained of is admissible in support

of an allegation of gross negligence as to the condition of the road-bed and a claim

for exemplary damages.'" An ordinance is not admissible in evidence unless

specially pleaded if the action is based upon the ordinance, but is admissible in

a common-law action as evidence of negligence, where the ordinance does not

itself give the right of action but merely prescribes a duty to be performed.''

e. Evidence— (i) Presumptions and Burden of Proof. In the absence
of statute, except in the case of actions by passengers against the company carry-

ing them," negUgence on the part of defendant cannot be presumed from the

mere fact of the collision or accident,'^ and the burden of proof is upon plaintiff

to establish this fact.^" Where contributory negligence on the part of plaintiff

84. Southern E. Co. v. Bonner, Ul Ala.

517, 37 So. 702.
85. Garven c. Chicago, etc., R. Co., 100

Mo. App. 617, 75 S. VV. 193.

Evidence held admissible under pleadings.— In ease of collision between trains of two
companies using the same track, where the
complaint counts in a general way upon de-

fendant's negligence in stopping its train
without warning, and allowing it to be where
it was run into by plaintiff's engine, it is

proper for plaintiff' to show that it was de-

fendant's duty to send back a flagman to

warn approaching trains, and testimony of a
custom on well regulated railroads to do so

is competent as tending to establish this duty.
Georgia Cent. R. Co. v. Martin, 138 Ala. 531,

36 So. 426. Although in an action for injury
to an engineer the complaint alleges negli-

gence only as to the defective condition of

the track, if defendant sets up contributory
negligence on the part of plaintiff in the

operation of the train, evidence is admissible

on the part of plaintiff that an engineer in

charge of another locomotive attached to the

same train had full control over the train

and air brakes. Southern Kansas E. Co. v.

Sage, 43 Tex. Civ. App. 38, 94 S. W. 1074.

86. Texas, etc., R. Co. v. Be Milley, CO Tex.

194.

87. Mulderig v. St. Louis, etc., E. Co., 110
Mo. App. 655, 94 S. W. 801.

A copy of the ordinance need not be filed

•with the complaint but such ordinance is ad-

missible under a general allegation of its

existence where the action is not based upon
the ordinance. Madison, etc., R. Co. v. Taffe,

37 Ind. 361.

88. See Caeeiees, 6 Cyc. 630, 631.

Application of rule as to passengers.— The
rule that in case of a collision or the derail-

ment of a train resulting in injury to a pas-

senger on the train of defendant company,
proof of such accident makes a prima facie

case of negligence and places the burden upon
defendant to rebut it, applies to injuries so

caused to a mail agent riding in a postal car

(Seybolt v. New York, etc., R. Co., 95 N. Y.

562, 47 Am. Rep. 75), or to an employee of
an independent contractor riding on a con-
struction train furnislied to the contractor
and controlled and operated by defendant
railroad company (Louisville, etc., R. Co. v.

Conroy, C3 Miss. 562, 56 Am. Rep. 835).
89. Little Rock, etc., R. Co. v. Harrell, 58

Ark. 454, 25 S. VV. 117; Brimmer v. Illinois

Cent. E. Co., 101 111. App. 198; Southern In-

diana E. Co. v. Messiok, 35 Ind. App. 676, 74
N. E. 1097; Benders v. Grand Trunk R. Co.,

144 Mich. 387, 108 N. W. 368.
90. Arkansas.—

^ Little Eock, etc., E. Co. ti.

Harrell, 58 Ark. 454, 25 S. W. 117.

Illinois.— Brimmer r. Illinois Cent. E. Co.,

101 111. App. 198.

Indiana.— Ohio, etc., E. Co. v. Selby, 47
Ind. 471, 17 Am. Rep. 719.
Kentucky.— Central Pass. E. Co. r. Kuhn,

86 Ky. 578, 6 S. W. 441, 9 Ky. L. Eep. 725, 9
Am. St, Eep. 309.

Michigan.— Benders t'. Grand Trunk E.
Co., 144 Mich. 387, 108 N. W. 368.

See 41 Cent. Dig. tit. " Eailroads," § 945.
But see Thomas v. Cincinnati, etc., R. Co.,

91 Fed. 206.
In an action by a passenger against two

railroad companies for injuries due to a col-

lision alleged to have been caused by the neg-
ligence of both, the burden is upon the com-
pany carrying plaintiff to show the absence
of negligence on its part and upon plaintiff

to show negligence on the part of the other
company. Central Pass. R. Co. v. Kuhn, 86
Ky. 578, 6 S. W. 441, 9 Ky. L. Rep. 725, 9
Am. St. Rep. 309. See also Little Rock, etc.,

R. Co. V. Harrell, 58 Ark. 454, 25 S. W. 117.
Under the Alabama statute proof of injury

to persons or property by the train of a rail-

road company places the burden upon the
company to show that the requirements of

the preceding section of the statute were com-
plied with, bu^ this provision applies only to

the require-Tients of that section (Ala. Code
(1886), § 1144), and does not include the
requirement of section 1145, that trains shall

be stopped before crossing another railroad

;

the burden of proof being upon plaintiff in all

[X, D, 6, e, (i)]
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is relied on as a defense, the burden is upon defendant to establish it," but plain-
tiff's own evidence may be considered in determining this question and may be
sufficient to show contributory negligence."^

(n) Admissibility.'^^ In actions growing out of collisions or accidents to
trains the general rules as to the admissibility of evidence in civil actions apply. '^

The evidence, to be admissible, must be relevant to the matters in issue, "^ and
evidence is not admissible of other distinct acts of negligence which could not
have contributed to the injuiy complained of,"" or of other wrecks or accidents
occurring at other places; "' but in case of accidents alleged to be due to defects
in the track or switches, evidence is admissible of other accidents at the same
place from the same cause if accompanied by proof that the condition existing
at such times was substantially the same."^ While generally speaking the evi-

dence should be limited to the time, place, and circumstances of the particular
accident complained of,^" this rule cannot be applied with absolute strictness.'

So in actions based upon a defective condition of the track, road-bed, switches,
or signal devices, evidence as to their condition shortly before or after the acci-

dent is admissible as tending to show their condition at that time; ^ but the evi-

cases except as to the requirements of section
1144. Georgia Pac. R. Co. v. Hughes, 87
Ala. 610, 6 So. 413.
91. St. Louis, etc., E. Co. v. Weaver, 35

Kan. 412, 11 Pac. 408, 57 Am. Rep. 176;
Gulf, etc., R. Co. V. Pendry, 87 Tex. 553, 29
S. W. 1038, 47 Am. St. Rep. 125 [reversing
(Civ. App. 1894) 27 S. W. 213]; Waterman
V. Chicago, etc., R. Co., 82 Wis. 613, 52 N. W.
247, 1136.
92. Waterman v. Chicago, etc., R. Co., 82

Wis. 613, 52 N. W. 247, 1136.
93. Evidence admissible under pleadings

see supra, X, D, 6, b, (n).
94. See, generally, Evidence, 16 Cyc. 1110;

Negligence, 29 Cyc. 606.

95. Ohio, etc., R. Co. ;;. Selby, 47 Ind. 471,
17 Am. Rep. 719; Bunting i\ Pennsylvania
E. Co., 118 Pa. St. 204, 12 Atl. 448.

Evidence as to the number of ties necessary
to make a first-class road-bed is not admis-
sible where there is no issue as to the suffi-

ciency of the number of ties but only as to

their defective condition. Chicago, etc., R.

Co. V. Lewis, 145 111. 67, 33 N. E. 960 [af-

firming 48 111. App. 274].
Evidence of other floods occurring after the

washing away of a bridge which is alleged

to have been insufficient is not admissible.

Kansas Pac. R. Co. v. Miller, 2 Colo. 442.

96. Little Rock, etc., R. Co. v. Harrell, 58

Ark. 454, 25 S. W. 117; Louisville, etc., R.

Co. V. Fox, 11 Bush (Ky.) 495.

Question to test memory of witness.— In
an action for injuries caused by a defective

or mismanaged switch, there was no preju-

dicial error in permitting defendant's switch-

man to be asked if he remembered a prior act

of negligence on his part, where it appears

that the question was asked only to test his

memory which had seemed to be poor and
nothing more was asked in regard to such

negligence. Stodder r. New York, etc., R.

Co., 50 Hun (N. Y.) 221, 2 N. Y. Suppl. 780

[affirmed in 121 N. Y. 655, 24 N. E. 1092].

97. Missouri Pac. R. Co. v. Mitchell, 75

Tex. 77, 12 S. W. 810; Fordyce v. Withers, 1

Tex. Civ. App. 540, 20 S. W. 766.

98. Morse r. Minneapolis, etc., R. Co., 30

[X. D, 6, e, (})]

Minn. 40.5, 16 N. W. 358, holding that evi-

dence that other trains had missed the track
at a particular switch, the defective condition

of which is alleged to liave caused the injury
complained of, is competent as being in the

nature of experiments to show the actual

condition of the instrument alleged to be
defective.

Successive breaking of rails at same place.— While disconnected acts of negligence, al-

though of the same character, are not com-
petent to show negligence in a particular
case, yet in an action for negligence caused
by a broken rail it is proper for the jury to

consider the successive breaking of rails at

the place of the accident within a short time,

to indicate the condition of the track at that
point and that the attention of the company
had been called to its condition. Cleveland,

etc., R. Co. V. Newell, 104 Ind. 264, 3 N. E.
836, 54 Am. Rep. 312.

99. Missouri Pac. E. Co. v. Mitchell, 75
Tex. 77, 12 S. W. 810.

1. Stoher r. St. Louis, etc., R. Co., 91 Mo.
509, 4 S. W. 389.

Lights shown by semaphore at a different
crossing.— In "the case of a collision at a
crossing where one railroad crosses two other
parallel railroads near together and the sem-
aphore lights at each crossing are worked by
the same lever, showing the same lights

simultaneously at each, evidence is admissible
as to a light shown at the crossing other
than that at which the collision occurred as

tending to show that there was the same
signal at that crossing. Chicago, etc., R. Co.
r. Vipond, 212 111. 199, 72 N. E. 22 [affirming
112 111. App. 558].

2. Stoher v. St. Louis, etc., R. Co., 91 Mo.
509, 4 S. W. 389; Stewart v. Everts, 76 Wis.

35, 44 N. W. 1092, 20 Am. St. Rep. 17.

Condition of semaphore.— Where a railroad

crosses two other railroads which are near

each other and the crossings are controlled

by semaphores worked at the same time by
the same lever, in case of a collision at the

first crossing which results in destroying the

semaphore at that crossing, and tlie condition
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dence is not admissible if it relates to a time too remote to permit a just and fair

inference that the condition was substantially the same at the time of the accident,*

unless it is accompanied by other direct evidence to this effect/ It is also ordi-

narily held that evidence is not admissible as to defects in the track or road-bed

at places other than that where the accident occurred and which it is not shown
cmild have contributed to the injury complained of,^ although they are in the

same vicinity; ' but where it is charged that defendant permitted its road to

become wholly unsafe for travel over it and both actual and exemplary damages
are claimed, evidence is admissible as to the general defective condition of the

road,' and when the negligence alleged is in operating a train at a rapid speed

over a defective track, plaintiff may show the condition of the track over which
the train passed before reaching the place of accident." Evidence of repairs

or alterations made by the railroad company after the accident complained of

is not admissible as evidence of a defective or insufficient condition existing at

that time or an admission of neghgence on the part of the company ;
° 'but such

of the semaphore at the time of the accident
is a material question, evidence of the condi-

tion of the semaphore at the otlier crossing
sliortly after the accident is admissible. Chi-

cago, etc., R. Co. r. Vipond, 112 111. App. 558
[affirmed in 212 111. 199, 72 N. E. 22].
Condition of ties found near track.— Evi-

dence is admissible as to the condition of

cross ties found shortly after the accident at
the place where it occurred and where the

railroad company had repaired the track by
putting in new ties. Chicago, etc., R. Co. v.

Lewis, 145 111. 67, 33 N. E. 960 [affirming
48 111. App. 274].

3. Stoher v. St. Louis, etc., E. Co., 91 Mo.
509, 4 S. W. 389.
Broken rails in evidence.— In an action for

injury due to the derailment of a train by a
broken rail, it is not competent to introduce
in evidence the pieces of the broken rail

which had been exposed to the weather for

six months after the accident. Stewart v.

Everts, 7fi Wis. 35, 44 N. W. 1092, 20 Am.
St. Rep. 17.

4. Jacksonville Southeastern R. Co. v.

Southworth, 135 111. 250, 25 N. e. 1093
[affirming 32 III. App. 307].
Although repairs have been made at the

place of accident evidence is admissible as to

the condition of the switch to which it was
alleged the accident was due, if such evidence

is accompanied by proof that its condition
had not been affected by the repairs made
and was substantially the same as at the

time of the accident. Stodder v. l^ew York,
etc., R. Co., 50 Hun (if. Y.) 221, 2 N. Y.
Suppl. 780 [affirmed in 121 X. Y. 655, 24
N. E. 1092].

5. Kentucky.— Louisville, etc., R. Co. v.

Fox, 11 Bush 495.

Minnesota.— Morse r. ^Minneapolis, etc., R.
Co., 30 Minn. 465, 16 N. W. 358.

North OaroUna.— Grant i?. Raleigh, etc.,

R. Co., 108 N. C. 462, 13 S. E. 209.

Texas.— Missouri Pac. R. Co. v. Mitchell,

75 Tex. 77, 12 S. W. 810.

Wisconsin.— Stewart v. Evarts, 76 Wis.
35, 44 N. W. 1092, 20 Am. St. Rep. 17.

See 41 Cent. Dig. tit. "Railroads," S 946.

Where defendant assumes the burden of
proof and its witnesses testify that the track

at the place of the accident and in that vicin-

ity was in good repair, plaintiff may in re-

buttal not only show the defective condition

of the track at the place of accident, but
may also show its condition several hundred
feet on either side thereof as corroborative.
Ohio Valley R. Co. v. Watson, 93 Ky. 654, 21
S. W. 244, 14 Ky. L. Rep. 611, 40 Am. St.

Rep. 211, 9 L. R. A. 310.
Where defendant immediately repaired the

track at the place of accident so that plain-

tiff was unable to show its condition at that
place, he is entitled to show its condition in

the immediate vicinity as being some evi-

dence, although not conclusive, as to the con-
dition at the place of accident. Murphy v.

New York Cent. R. Co., 66 Barb. (N. Y.)
125.

6. Morse v. Minneapolis, etc., R. Co., 30
Minn. 465, 16 N. W. 358.

7. Texas Trunk R. Co. v. Johnson, 86 Tex.
421, 25 S. W. 417 [disapproving in part
(Civ. App. 1893) 25 S. W. 740]; Texas, etc.,

R. Co. r. De :\Iilley, 60 Tex. 194.
8. Jacksonville Southeastern R. Co. v.

Southworth, 135 111. 250, 25 N. E. 1093 [af-
firming 32 111. App. 307].

9. Morse v. Minneapolis, etc., R. Co., 30
Jlinn. 465, 16 K. W. 358- [overruling Kelly
r. Southern Minnesota R. Co., 28 Minn. 98,
9 N. W. 588] ; Hipsley v. Kansas City, etc.,

R. Co., 88 Mo. 348; Aldrich v. Concord, etc.,

R. Co., 67 2Sr. H. 250, 29 Atl. 408; 'Texas
Trunk R. Co. v. Ayres, 83 Tex. 268, 18 S. W.
684; San Antonio, etc., E. Co. v. Lvnch, 8
Tex. Civ. App. 513, 28 S. W. 252; Fojdyce v.

Chancey, 2 Tex. Civ. App. 24, 21 S. W. 181;
Fordyce v. Withers, 1 Tex. Civ. App. 540, 20
S. W. 766. But see St. Louis, etc., R. Co. v.
Weaver, 35 Kan. 412, 11 Pac. 408, 57 Am.
Rep. 176; Brehm v. Great Western R. Co.,
34 Barb. (N. Y.) 256.
The reasons for this rule are that the fact

of making changes or repairs after an acci-
dent does not necessarily tend to show any
previous negligence, since accidents often re-
veal defects of such a character that the com-
pany was not charsreable with negligence in
not sooner discovering them, or induce the
company to adopt extraordinary precautions,
and further that the admission of such testi-
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evidence if properly limited to the purpose for which it is introduced is admis-
sible to rebut evidence on the part of defendant that no repairs or alterations

had been made after the accident/" or that the conditions causing the accident
could not have been prevented," or for the purpose of explaining other evidence/^
A municipal ordinance limiting the rate of speed of trains is admissible upon the
issue of defendant's negligence in the operation of the train," and also upon the
question of contributory negligence on the part of a person in charge of a street

car in using a railroad crossing; " but such an ordinance is not admissible to charge
an employee upon a train with contributory negligence where he had nothing to

do with its operation.'" Rules of the railroad company in regard to the opera-
tion of trains under conditions similar to those at the time the accident occurred
are admissible," but evidence is not admissible of rules adopted after the accident

requiring certain precautions under similar conditions." Rules made by a board
of railroad commissioners governing the movement of trains at crossings are

not admissible unless it is shown that they have been served upon or in some
manner brought to the knowledge of the company against whom they are offered

in evidence," and the printed rules of the railroad company are not admissible

to show contributory negligence on the part of an engineer in the absence of

evidence that such rules were in force at the time of the injury and applied to the
place where it occurred. ''^ Upon the question of defendant's negligence in the

operation of the train, evidence is admissible that defendant's engineer had been
drinking; '^ and in the case of a collision between a train and a street car at a
crossing, a contract between the companies providing that the street cars should
be stopped and the way ascertained to be clear before crossing is admissible ;

^'

and in case of a coUision between the trains of two companies in a switch yard,

evidence of the environment and usual manner of conducting the business involved
at the place of injury is competent as bearing upon the acts and conduct of the
parties. ^^ Testimony of a witness that just prior to an accident at a crossing the
semaphore which was destroyed by the accident was in good worldng order is

properly regarded as a statement of fact and not objectionable as a conclusion

of the witness.^'

(hi) Weight and Sufficiency. As to the weight and sufficiency of

mony would be contrary to public policy as 13. Madison, etc., R. Co. v. Taffe, 37 Ind.
tending to prevent railroad companies from 381.

making repairs and adopting additional pre- 14. Madison, etc., R. Co. v. Taffe, 37 Ind.
cautions after the happening of an accident, 361.

if such action on their part should be con- 15. Chicago, etc., R. Co. i\ Vipond, 212 111.

sidered as an admission of guilt. Morse v. 199, 72 X. E. 22 [affirming 112 111. App.
Minneapolis, etc., R. Co., 30 Minn. 465, 16 558].

N. W. 358; Aldrich v. Concord, etc., R. Co., 16. St. Louis, etc., R. Co. v. Wiggins, (Tex.
67 N. II. 250, 29 Atl. 408. Civ. App. 1908) 107 S. \V. 899; St. Louis,
The fact that a new brijge was constructed etc., R. Co. v. Andrews, 44 Tex. Civ. App.

in a different manner from the one previously 426, 99 S. W. 871.

washed away, causing the injury complained 17. St. Louis, etc., R. Co. v. Andrews, 44
of, cannot be taken as an admission that the Tex. Civ. App. 426, 99 S. W. 871.

first was negligently constructed. Kansas 18. Chicago, etc., R. Co. v. Ransom, 56
Pac. R. Co. V. Miller, 2 Colo. 442. Kan. 559, 44 Pao. 6.

10. Fordyce v. Moore, (Tex. Civ. App. 19. Pittsburgh, etc., R. Co. v. Martin, 157
1893) 22 S. W. 235; Fordyce r. Withers, 1 Ind. 216, 61 N. Ti. 229.

Tex. Civ. App. 540, 20 S. W. 766. 20. New York, etc., R. Co. v. Grand Rapida,
11. St. Louis, etc., R. Co. v. Johnston, 78 etc., R. Co., 116 Ind. 60, 18 N. E. 182.

Tex. 536, 15 S. W. 104. 21. Connolly v. New York Cent., etc., R.
12. St. Louis, etc., R. Co. v. Johnston, 78 Co., 35 N. Y. App. Div. 609, 55 N. Y. Suppl.

Tex. 536, 15 S. W. 104, holding that evidence 118.

of an alteration in the road at the place of 23. St. Louis Nat. Stock Yards ti. Godfrey,
accident is admissible where such testimony 198 111. 288, 65 N. E. 90 [affirming 101 111.

is offered for the purpose of explaining a App. 40].

photograph of the place taken after such 23. Chicago, etc., R. Co. v. Vipond, 212 111.

changes were made which had been intro- 199, 72 N. E. 22 [affirming 112 111. App.
duced in evidence. 558].
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evidence the general rules in civil actions apply.^^ In order to authorize a verdict
for plaintiff there must be some evidence tending to show negligence on the part
of defendant and that such negligence was the cause of the injury complained
of,^° and where there is no evidence produced to sustain the material allegations

of the complaint, a nonsuit is properly granted,^" or the court may direct a verdict

for defendant.^'

d. Damages.^* Exemplary damages may be allowed in case of gross negli-

gence or wanton or wilful injury/' but not for errors in judgment or mere negU-
gence.^' In an action by a bridge foreman for loss of property on cars furnished

him by the company in which to board his crew, caused by a collision, defendant's

habihty is hmited to such property as was necessary to be carried in such cars

for the work in which he was engaged.'^

e. Questions For Jury. The case should be submitted to the jury if there

is any evidence reasonably tending to support the issues made by the pleadings,^^

and the issue is for the jury wherever the evidence is conflicting or different con-

clusions might reasonably be drawn therefrom.^^ So it is ordinarily a question

for the jury whether under all the facts and circumstances shown defendant
was guilty of neghgence,'* and whether such neghgence was a proximate cause

24. See, generallj-, Evidence, 17 Cye. 753;
Negligence, 29 Cyc. 621.

25. Southern Indiana K. Co. i'. Messick,

35 Ind. App. 676, 74 N. E. 1097.
Evidence held sufficient to sustain a verdict

based upon the negligently defective condi-

tion of defendant's road-bed (Booth v. Co-

lumbia, etc., K. Co., 6 Wash. 531, 33 Pac.

1075) ; to show that train was operated at a

speed in violation of a city ordinance and
that such speed was the cause of the injury

(Walsh V. Missouri Pac. R. Co., 102 Mo. 582,

14 S. W. 873, 15 S. W. 757 ) ; to show that

defendant's servant was acting within the

scope of his eniplovment ( Snider v. Chicago,

etc., R. Co., 108 Mo. App. 234, 83 S. W.
530 ) ; to support a finding that plaintiff

was injured in the manner claimed by him
and that the injury was not merely feigned

as claimed by defendant (Baltimore, etc., R.

Co. V. Kleespies, 39 Ind. App. 151, 76 N. E.

1015, 78 N. E. 252) ; to sustain a finding

that plaintiff was not guilty of contributory

negligence (Albert v. Sweet, 116 N. Y. 363, 22

N. E. 762) ; and to sustain a verdict on the

ground that defendant could have avoided

the collision by the exercise of proper care

after the danger was discovered (Cincinnati,

etc., R. Co. i\ Shroder, 16 Ohio Cir. Ct. 636,

9 Ohio Cir. Dec. 208).
26. Heins v. Savannah, etc., R. Co., 114

Ga. 678, 40 S. E. 710.

27. Brimmer v. Illinois Cent. R. Co., 101

111. App. 198 ; Pennsylvania R. Co. x. Martin,

111 Fed. 586, 49 C. C. A. 474, 5.5 L. R. A.
361.

28. See, generally. Damages, 13 Cyc. 1.

29. Richmond, etc., R. Co. v. Greenwood, 99

Ala. 501, 14 So. 495; Kansas Pac. R. Co. t'.

Miller, 2 Colo. 442.
In estimating damages on a judgment by

default where the only question is the degree

of defendant's culpability the jury may con-

sider not only the particular acts of negli-

gence which directly produced the injury, but

also the prior negligence which led up to and
produced the occasion for the negligence

which directly caused the injury complained
of. Kansas City, etc., R. Co. v. Sanders, 98
Ala. 293, 13 So. 57.

30. Kansas Pac. R. Co. v. Miller, 2 Colo.

442; Rutherford v. Shreveport, etc., R. Co.,

41 La. Ann. 793, 6 So. 644.

31. St. Louis Southwestern R. Co. v. Hen-
son, Gl Ark. 302, 32 S. W. 1079.

32. Chicago, etc., R. Co. ;;. Snyder, 128 111.

655, 21 N. E. 520; Wabash R. Co. v. Bar-
rett, 117 111. App. 315; Wichita, etc., R. Co.

V. Johnson, 47 Kan. 351, 27 Pac. 980; Rob-
ertson V. Boston, etc., R. Co., 160 Mass. 191,

35 N. E. 775; Albion Lumber Co. v. De
Nobra, 72 Fed. 739, 19 C. C. A. 168; Chi-

cago, etc., R. Co. f. Chambers, 68 Fed. 148,

15 C. C. A. 327.

33. Chicago, etc., R. Co. v. Snyder, 128 111.

655, 21 N. E. 520; Chicago Terminal Trans-
fer R. Co. V. Vandenberg, 164 Ind. 470, 73
N. E. 990; Chicago, etc., R. Co. v. Cham-
bers, 68 Fed. 148, 15 C. C. A. 327.

Signal lights at crossing.— Where the evi-

dence is conflicting as to color of the signals

displayed at a crossing, where it alleged that
an engineer ran his train upon the crossing
in disregard of the warning of such lights,

the question is one of fact for the jury.
Chicago, etc., R. Co. v. Vipond, 212 111.

199, 72 N. E. 22 [affirming 112 111. App.
558].

It is only where the facts are undisputed
and are such that reasonable men may fairly

draw but one conclusion from them that the
question of negligence is ever considered one
of law for the court. Chicago, etc., R. Co. v.

Chambers, 68 Fed. 148, 15 C. C. A. 327.

34. Southern R. Co. v. Bonner, 141 Ala.

517, 37 So. 702; East Tennessee, etc., R. Co.

V. Kane, 92 Ga. 187, IS S. E. 18, 22 L. R. A.
315; Wabash R. Co. v. Barrett, 117 111. App.
315; Chicago Terminal Transfer R. Co. v.

Vandenberg, 164 Ind. 470, 73 N. E. 990.

It is a question for the jury whether under
the circumstances a railroad company was
negligent in failing to recover a switch key
from a discharged employee, who afterward
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of the injury complained of.'^ The same rule applies to the question of con-

tributory negligence where the evidence relating tliereto is conflicting or different

conclusions might reasonably be drawn therefrom/" so that it is ordinarily also

a question for the jury whether plaintiff was guilty of a failure to exercise due
care under the circumstances which contributed to the injury complained of.^^

used it in maliciously misplacing a switch
(East Tennessee, etc./R. Co. i-. Kane, 92 Ga.
187, 18 S. E. 18, 22 L. R. A. 315) ; whether
it was negligence for a railroad company to

operate a train with the locomotive in the rear
(Chicago, etc., E. Co. v. Grimm, 25 Ind. App.
494, 57 N. E. 640) ; whether in case of in-

juries due to a collision with a switch engine,

which defendant's engineer had abandoned to
avoid another collision with a different train,

the engineer should have heard the signals or

was too hasty in abandoning his engine and
leaving it under steam without control (jSTary

». New York, etc., R. Co., 9 N. Y. Suppl.
153) ; or whether the rate of speed at which
a train was operated at the time and place

of an accident was under the circumstances
of the case such as to constitute negligence
(Wabash R. Co. v. Barrett, 117 111. App.
315) ; and where a train carrying petroleum
was wrecked without negligence on the pari,

of the company and the oil ran upon ad-
jacent property, and continued to do so for

several days after the wreck and after the
company had repaired its tracks, and the

company did nothing to stop the flow which
caused injury to adjacent property, the ques-
tion as to the company's negligence in failing

to stop the flow of oil is for the jury
(Houston, etc., R. Co. i. Anderson, 44 Tex.
Civ. App. 394, 98 S. W. 440).
35. East Tennessee, etc., R. Co. r. Kane, 92

Ga. 187, 18 S. E. IS, 22 L. R. A. 315;
Chicago, etc., R. Co. i\ Averill, 224 111. 516,

79 N. E. 654 [afjirminrj 127 HI. App. 275].
Application of rule.— Where a collision due

to negligence occurred at a station and an
engine ran against the waiting-room, and
plaintifl", who would not otherwise have been
injured, was injured by falling while climb-

ing out of the window to avoid the supposed
danger, the fall being due to the crowding
of other passengers, it is a question for the

jury whether the collision was a proximate
cause of the injury. Cincinnati, etc., R. Co.

V. Acrea, 40 Inij. App. 150, 81 N. E. 213, 82
N. E. 1009.

36. District of GolumHa.— Jennings v.

Philadelphia,, etc., E. Co., 29 App. Gas.

219.

Illinois.— Chicago, etc., R. Co. v. Harring-
ton, 192 ni. 9, 61 N. E. 622 [affirming 90
III. App. 638].
Maryland.—Baltimore, etc., R. Co. r. State,

104 Md. 76, 64 Atl. 304.

Missouri.— Threlkeld r. Wabash R. Co., 68

Mo. App. 127.

New York.— Harper r. Delaware, etc., E.

Co., 22 N. Y. App. Div. 273, 47 N. Y. Suppl.

933.

United States.— St. Louis, etc., R. Co. v.

Bishard, 147 Fed. 496, 78 C. C. A. 62; Albion

Lumber Co. r. I)e Nobra, 72 Fed. 739, 19

[X,D, 6,e]

C. C. A. 168; Chicago, etc., E. Co. v. Cham-
bers, 68 Fed. 148, 15 C. C. A. 327.

See 41 Cent. Dig. tit. "Railroads," § 950.

37. Southern E. Co. v. Bonner, 141 Ala>

517. 37 So. 702; Birmingham Mineral E. Co.

c. Jacobs, 101 Ala. 149, 13 S. \V. 40S; Chi-

cago, etc., E. Co. V. Eaidy, 203 HI. 310, 67

X. E. 783 [affirming 100 111. App. 506]

;

Chicago, etc., E. Co. v. Harrington, 192 111.

9, 61 N^ E. 622 [affurming 90 111. App. 638] ;

Lake Sliore, etc., E. Co. c. Park, 131 111. 557,

23 X. E. 237 [affirming 33 111. App. 405];
Baltimore, etc., E. Co. r. State, 104 Md. 76,

64 Atl. 304; Eobertson r. Boston, etc., R.
Co., 100 Mass. 191, 35 N. E. 775.

It is a question for the jury whether an
engineer was guilty of contributory negli-

gence in failing to carry a headlight on his

engine (Gross v. Pennsylvania, etc., E. Co.,

16 X. Y. Suppl. 616) : or in failing to stop

his train before crossing another railroad as

required by law (Lonergan c. Erie E. Co., 67
N. Y. App. Div. 297, 73 X, Y. Suppl. 392

[affirmed in 173 X. \', 616, 66 X. E. 1112]} ;

or in regard to the rate of speed at wliich

he approached a crossing (Albert r. Sweet, 3

X. Y. St. 738 [affirmed in 116 X. Y. 363, 22
N. E. 762] ) ; or in merely slowing down a
train instead of bringing it to a full stop

and listening for other trains before going
upon a crossing (Kansas City, etc., R. Co. v.

McDonald, 51 Fed. 178, 2 C' C. A. 153) ; or
in jumping from his engine to avoid a
threatened collision which did not in fact

occur (Jennings v. Philadelphia, etc., E. Co.,

29 App, Cas. (D. C.) 219) ; or whether plain-

tifl', a brakeman on a freight train, was under
the circumstances guilty of contributory neg-

ligence in not jumping from the train in case

of a collision (Hanson r. Minneapolis, etc.,

R, Co,, 37 Minn, 355, 34 X. W. 223) ; or

whether plaintifl, a member of a switching-

crew, was guilty of contributory negligence

In riding on the front foot-board of the

switch engine instead of on one of the cai-s

(Chicago, etc., E. Co. r. Harrington, 192 111,

9, 61 X, E, 622 [affirming 90 111. App. 638] ) ;

or whether plaintiff, a street-car driver, was
guilty of contributory negligence in goings

upon a crossing, relying upon the absence of

defendant's flagman from his post and the

want of any danger signal from him as an
assurance of safety (Eichmond r. Chicago,

etc., E. Co., 87 Mich. 374, 49 X. W. 621) ; or

relying upon the fact that the crossing gates

were open and a signal from a person whom
he supposed to be the gateman to cross

(Evans r. Lake Shore, etc., R. Co., 88 Mich.
442, 50 N. W. 386, 14 L. R. A. 223) ; or
relying upon the information given him by
the conductor as to the absence of danger
(Harper v. Delaware, etc., E. Co., 22 N. Y.
App. Div. 273, 47 X. Y. Suppl. 933) r
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f. Instructions.™ As in other cases, the instructions of the court must con-
form to and restrict the issues to the evidence,^^ must not be misleading/" or

assume the existence of material facts in issue/^ intimate an opinion upon the
merits of the case/^ or in any manner invade the province of the jury.^' The
instructions must correctly inform the jury as to the degree of care required by
law in the particular case," and where it is necessary to define the degrees of negli-

gence requisite to authorize a. recovery, such definitions must be correctly given."

An instruction is erroneous which authorizes a recovery upon a finding of negli-

gence on the part of defendant without regard to whether such negligence was
the cause of the injury complained of,^° or without regard to the question of

plaintiff's contributory negligence where the existence of such negligence is put
in issue,^' or which predicates a right of recovery upon a cause of action not stated

in the complaint.''* Requested instructions are properly refused if as applied to

the facts of the case they fail to state the law correctly,"" or are incomplete or

obscure,^" or are so worded as to be calculated to misleadthe jury,^' or if they are

not based upon or authorized by the evidence,^^ or make defendant's ignorance

whether a' person riding on an engine was
guilty of contributory negligence in not jump-
ing from the engine in an effort to avoid the

injury (Wabash, etc., R. Co. v. Shacklet, 105
III. 364, 44 Am. Rep. 791) ; or whether the
conduct of plaintiflF, a street-car conductor, in

merely going upon a crossing to look out for

trains instead of walking all the way across

it, as required by an ordinance, was the proxi-

mate cause of his being injured by the col-

lision (Southern R. Co. v. Jones, 143 Ala. 328,

39 Ski. IIS) ; or whether a passenger in a
waiting-room was guilty of contributory neg-

ligence in trying to climb out of a window
when a collision occurred at the station and
an engine ran against the building (Cincin-

nati, etc., R. Co. r. Acrea, 40 Ind. App. 150,

81 N. E. 213, 82 N. E. 1009).
The violation of a rule of a street railway

by a motorman as to precautions to be taken
at a railroad crossing is not necessarily as

between him and the intersecting railroad

company such contributory negligence as to

preclude a recovery for injuries caused by a
collision, but it is a question of fact whether
the non-observance of such rule was a want of

ordinary care under the circumstances.
Threlkeld v. Wabash R. Co., 68 Mo. App.
127 ; San Antonio, etc., R. Co. r. Way, 9 Tex.
Civ. App. 214, 29 S. W. 205.

Although an act may be negligence i)er se,

as running a train at a rate of speed pro-

hibited by an ordinance, such negligence does
not as a matter of law preclude a I'ecovery,

but it remains as a question of fact for the
jury whether such negligence contributed to

produce the injury complained of. Lake
Shore, etc., R. Co. «. Parker, 131 HI. 557, 23
N. E. 237 [afjlrming 33 111. App. 405].

38. See, generally, Trial.
39. Mulderig v. St. Louis, etc., R. Co., 116

Mo. App. 655, 94 S. W^ 801.

40. Little Rock, etc., R. Co. r. Harrell, 58
Ark. 454, 25 S. W. 117.

Instruction not misleading.— In an action

against two railroad companies for injuries

caused by a collision, an instruction that if

the one company was " wholly at fault " and
tJie other used reasonable care, to find for

[48]

plaintiff against the one and in favor of the
other, and vice versa, was proper, and the
language " wholly at fault," used in the sense

of " alone," was not cali;ulated to be misun-
derstood as referring to the measure of care

required to be used by defendants. Houston
R. Co. r. Ross, (Tex. Civ. App. 1894) 28
S. W. 254.

41. Richmond, etc., R. Co. r. Greenwood,
99 Ala. 501, 14 So. 495; Baltimore, etc., R.
Co. ;;. State, 104 Md. 76, 64 Atl. 304; Stoher
«;. St. Louis, etc., R. Co., 91 Mo. 509, 4 S. W.
389; Philadelphia, etc., R. Co. v. Boyer, 97
Pa. St. 91.

42. Central R., etc., Co. v. Roach, 64 Ga.
635.

43. Richmond, etc., R. Co. v. Greenwood,
99 Ala. 501, 14 So. 495; Smithson v. Chi-

cago, etc., R. Co., 71 Minn. 216, 73 N. W.
853; Philadelphia, etc., R. Co. v. Bover, 97
Pa. St. 91; Gulf, etc., R. Co. r. Pendry, 87

Tex. 553, 29 S. W. 1038, 47 Am. St. Rep.
125 [reversing (Civ. App. 1894) 27 S. W.
213].

44. Ft. Worth, etc., R. Co. v. Enos, (Tex.

Civ. App. 1898) 50 S. W. 595, holding that
an instruction is erroneous which u^es the
term " proper care " without explaining the
meaning of the term, leaving the jury to fix

its own standard.
45. Missouri Pac. R. Co. v. Shuford, 72

Tex. 165, 10 S. W. 408.

46. Missouri Pao. R. Co. v. Shuford, 72
Tex. 165, 10 S. W. 408.
47. Wabash, etc., R. Co. v. Shacklet, 105

111. 364, 44 Am. Rep. 791.
48. Ely V. St. Louis, etc., R. Co., 77 Mo.

34.

49. Louisville, etc., R. Co. v. Jones, 108
Ind. 551, 9 N. E. 476.

50. Southern R. Co. v. Bonner, 141 Ala.

517, 37 So. 702.
51. Birmingham Mineral R. Co. ;'. Jacobs,

101 Ala. 149, 13 So. 408; Kansas City, etc.,

R. Co. V. McDonald, 51 Fed. 178, 2 C. C. A.
153.

52. Chicago, etc., R. Co. v. Snyder, 128 111.

655, 21 N.- E. 520 ; Missouri, etc., R. Co. r.

Edling, 18 Tex. Civ. App. 171, 45 S. W. 406.
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of the law an excuse for its violation/' or predicate plaintiff's right of recovery
upon the negligence of one of defendant's servants alone to the exclusion of others

whose negligence might have contributed to the injury; ^ but requested instruc-

tions which state the law correctly should be given,^^ although it is sufficient if

they are covered by the general charge. ^°

g. Verdict and Findings. A special verdict should find facts only and not
conclusions of law, and, to be sufficient, must state facts and circumstances from
which the court can deduce negligence as a conclusion of law.°^ In case of a general

verdict with special findings, all the presumptions are in favor of the general

verdict, and if the two can be reconciled judgment must follow the general verdict ;

°*

but if the special findings are so inconsistent with the general verdict that

they cannot be reconciled therewith on any reasonable hypothesis, then the

facts so found will control the general verdict and the court must give judgment
accordingly.^*

h. Appeal and Error. It is not the province of an appellate court to weigh
the evidence where it is conflicting, "^ and if there is any evidence tending to sup-

port the verdict or finding of the jury it will not be disturbed,"" although the appel-

late court may be of the opinion that it is against the weight of evidence."^ A
general objection to the admission of evidence which does not assign any reason

as to why it should have been excluded will not be considered. °^ A judgment
will not be reversed for a technical error which was without prejudice to the

complaining party," as in refusing to allow a question put to one witness where
appellant was subsequently permitted to prove the same fact by the testimony
of other witnesses,*''' or on account of an instruction given which although erro-

neous imposes upon appellant a less degree of care than the law requires,"* or the

refusal of a requested instruction which was more onerous upon the party asking

it than the instruction as given,*' or for an inadvertent mistake in stating the law
to the jury where the mistake was immediately and fully corrected by the rest

of the charge.*'

E. Injuries to Licensees, Trespassers, and Others on Railroad
Premises Other Than at Crossings*'"— l. Status and Rights of Such Persons
— a. Persons On or Near Tracks Generally— (i) In General. As a general rule

a railroad track, except at public crossings or in public streets or highways, is the

53. Birmingham Mineral R. Co. v. Jacobs, 62. Booth u. Columbia, etc., R. Co., 6 Wash.
101 Ala. 149, 13 So. 408. 531, 33 Pae. 1075.

54. Birmingham Mineral R. Co. v. Jacobs, 63. Louisville, etc., R. Co. (. Jones, 108
101 Ala. 149, 13 So. 408. Ind. 551, 9 N E. 476.

55. Ely V. St. Louis, etc., R. Co., 77 Mo. 64. Grant ;;. Raleigh, etc., R. Co., 108 X. C.
34. 462, 13 S. E. 209; Lakin c. Oregon Pac. R.

56. Southern Kansas R. Co. v. Sage, 43 Co., 15 Oreg. 220. 15 Pac. 641 ; Kansas City,
Tex. Civ. App. 38, 94 S. W. 1074. etc., R. Co. v. Stoucr, 51 led. 649, 2 C. C. A.

57. Pittsburgh, etc., R. Co. v. Spencer, 98 437.
Ind. 186. 65. Grant v. Raleigh, etc., R. Co., 108 N. C.

58. Grand Rapids, etc., R. Co. v. Ellison, 462, 13 S. E. 200.

117 Ind. 234, 20 N. E. 135. See also Chicago, 66. Houston City St. R. Co. v. Ross, (Tex.
etc., R. Co. V. Snyder, 128 111. 655, 21 N. E. Civ. App. 1894) 28 S. \N. 254.
520. 67. Ft. Worth, etc., R. Co. v. Mackney, 83

59. Grand Rapids, etc., R. Co. r. Ellison, Tex. 410, 18 S. W. 949.
(Ind. 1888) 18 N. E. 507. 68. Annas i. Milw.aul<ee, ete., R. Co., 67
60. St. Louis Nat. Stock Yards r. Godfrey, Wis. 46, 30 N. W. 282, 58 Am. Rep. 848.

198 111. 288, 65 N. E. 90 [affirvnng 101 111. 69. Companies and persons liable for in-
xVpp. 40]. juries see supra, X, C.

61. St. Louis Nat. Stock Yards v. Godfreyj Injuries at crossings see infra, X, P.
198 111. 288, 65 N. E. 90 [affirming 101 HI. Injuries to employees see Master and
App. 40] ; Chicago Terminal Transfer R. Co. Seevant, 26 Cyc. 1076.
r. Vandenberg, 164 Ind. 470, 73 N. E. 990; Injuries to passengers see Cabbiebs, 6 Cyc.
Louisville, etc., R. Co. r. Jones, 108 Ind. 551, 590.

9 N. E. 476 ; Booth v. Columbia, etc., R. Co., Injuries to persons on highways or private
6 Wash. 531, 33 Pae. 1075. premises near tracks see infra, X, G.

* By Henry H, Skyles.

[X, D, 6, f]
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exclusive property of the railroad company; and all persons who go upon the rail-

road company's tracks except at such places, without the company's express or
implied permission, are trespassers, and subject to certain qualifications hereafter

considered, do so at their own peril,'" especially where a conveniently accessible

place for crossing is provided or is used with the company's permission,'' and this

is expressly declared by statute in some jurisdictions." A person may Ukewise

70. Alahama.— Birmingham R., etc., Co. v.

Jones, (1907) 45 So. 177; Louisville, etc.,

R. Co. V. Black, 89 Ala. 313, 8 So. 246.

Georgia.— Rome R. Co. v, Tolbert, 85 Ga.
447, 11 S. E. 840, walking through defend-
ant's yard.

Illinois.— Illinois Cent. R. Co. v. Godfrey,
71 111. 500, 22 Am. Rep. 112; Galena, etc.,

R. Co. V. Jacobs, 20 111. 478 ; Cleveland, etc.,

R. Co. V. Hibsman, 99 111. App. 405.

Iowa.— Wagner v. Chicago, etc., R. Co.,

122 Iowa 360, 98 N. W. 141.

Kentucky.— Shaekleford v. Louisville, etc.,

R. Co., 84 Ky. 43, 4 Am. St. Rep. 189;
Hulsey v. Louisville, etc., R. Co., 87 S. W.
302, 27 Ky. L. Rep. 969 ; Oatts v. Cincinnati,

etc., R. Co., 22 S. W. 330, 15 Ky. L. Rep.
87.

Massachusetts.— Wright 1!. Boston, etc.,

R. Co., 129 Mass. 440.

Missouri.— Isabel v. Hannibal, etc., R.
Co., 60 Mo. 475.

?/eto York.— Clarke v. New York Cent.,

etc., R. Co., 104 N. Y. App. Div. 167, 93
N. Y. Suppl. 525; Riordan r. New York
Cent., etc., R. Co., 41 Misc. 399, 84 N. Y.
Suppl. 1046.

Ohio.— Driscoll v. Cincinnati, etc., R. Co.,

1 Ohio Cir. Ct. 493, 1 Ohio Cir. Dec.
274.

Pennsylvania.— Philadelphia, etc., R. Co.

r. Hummell, 44 Pa. St. 375, 84 Am. Dec. 457

;

Comly V. Pennsylvania R. Co., 9 Pa. Cas. 369,

12 Atl. 496.

Texas.— Bradley v. San Antonio, etc., R.
Co., 80 Tex. 84, 16 S. W. 55; Houston, etc.,

R. Co. V. Boozer, 2 Tex. Unrep. Cas. 452.

Canada.— Grand Trunk R. Co. i'. Ander-
son, 28 Can. Sup. Ct. 541 [reversing 24 Ont.
App. 672] ; Newell v. Canadian Pac. R. Co.,

12 Ont. L. Rep. 21.

See 41 Cent. Dig. tit. "Railroads," § 1220.

Illustrations.— A former employee of the

company who, after quitting its service and
receiving his time check entitling him to

transportation, does not leave within a

reasonable time, but remains about the com-

pany's premises without business or lawful

purpose, and not intending or expecting to

take passage on a train, is a trespasser.

Hern r. Southern Pac. Co., 29 Utah 127,

81 Pac. 902. So one who borrows a hand
ear for use on a railroad from an employee

who is without authority to lend it is a
mere trespasser. Louisville, etc., R. Co. v.

Wade, 46 Fla. 197, 35 So. 863. But where
the right of way of a railroad intervenes be-

tween a street and private lot from which a
person desires to set out, he is entitled to

walk over the railroad track and his act in

so doing is not contributory negligence bar-

ring recovery for negligence of the railroad

company in running a train over him. Craw-
ford V. Railroad Co., 5 Phila. (Pa.) 359.

A railroad as such is not necessarily a pub-
lic highway.— Murch v. Concord R. Corp., 29
N. H. 9, 61 Am. Dec. 631.

A constitutional declaration that all rail-

roads are public highways authorizes the use
of railroad tracks by pedestrians. McClana-
han V. Vicksburg, etc., R. Co., Ill La. 781,

35 So. 902. Contra, Hyde v. Missouri Pac.

R. Co., 110 Mo. 272, 19 S. W. 483.

That a railroad company does not own its

right of way does not affect another's status

as a trespasser. Dorsey v. Louisville, etc.,

R. Co., 80 S. W. 1131, 26 Ky. L. Rep. 232.

A policeman, although authorized by the
railroad company to patrol its tracks, is

nevertheless a trespasser in walking thereon

for his own convenience on his way to enter

on the discharge of his duties. Pennsylvania
Co. V. Meyers, 136 Ind. 242, 36 N. E. 32.

A quarantine guard whose duty it is to
prevent unauthorized persons from passing
a quarantine line across railroad tracks is

not, as a matter of law, a trespasser on such
tracks within a few feet of the line; it

being reasonably made to appear that the
railroad company was probably aware of his

presence. Loiiisville, etc., R. Co. v. Gould-
ing, 52 Fla. 327. 42 So. 854.

The mere fact that it is difficult to deter-
mine where a highway ends and the right of

way of the railroad company begins does not
affect the question as to whether a particular

person is a trespasser: nor is the fact that
it may not have been the intention of such
a person to become a trespasser material.

Cleveland, etc., R. Co. v. Cline, 111 111. App.
416.

71. Wagner v. Chicago, etc., R. Co., 122
Iowa 360, 98 N. W. 141 ; LeDuc v. New York
Cent., etc., R. Co., 92 N. Y. App. Div. 107,

87 N. Y. Suppl. 364; Gunther v. New York
Cent., etc., R. Co., 81 N. Y. App. Div. 606, 81

N. Y. Suppl. 395; Wilby v. Midland R. Co.,

35 L. T. Rep. N. S. 244.
Crossing a track in a city at an opening in

a train, at a point one hundred feet distant

from the street crossing, is a trespass, where
there is no evidence that such opening was
made for pedestrians and that it was ever

so used. Dahlstrom V. St. Louis, etc., R.
Co., 96 Mo. 99, 8 S. W. 777.
The fact that a party from the nature of

his employment is authorized to cross the
track of a railroad will not warrant such
crossing at a place other than that provided

by the railroad or with its acquiescence.

Morgan v. Pennsylvania R. Co., 7 Fed. 78,

19 Blatchf. 239.

72. See Morgan v. Wabash R. Co., 159 Mo.
262, 60 S. W. 195; Hyde v. Missouri Pac.

[X, E, l,a,(i)]
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become a trespasser by lingering on the traclis at a place where he has a right of
crossing.'^ A child, although non sui juris, may become a trespasser.''' It has
been held, however, that one who goes upon the track in case of an emergency,
although without permission, is not a trespasser.'" Nor is a person a trespasser
if he has a right upon the track by reason of his contractual relations with the
company,'" or if he otherwise goes thereon on business connected with the railroad
company." A licensee on the railroad's premises is a person who being neither a
passenger, servant, nor trespasser, nor standing in any contractual relation to
the company, is expressly or impUedly permitted by the railroad company to
come on its premises for his own convenience or gratification.'* But if his being
on the company's premises is for the company's interest or benefit, as weU as for
his own, he is more than a mere Ucensee, and is upon the premises by the com-
pany's invitation, express or implied. '°

(ii) Where Tracks Are On or Crossing Streets or Highways. As
a general rule a person is not necessarily to be held a trespasser merely by
reason of his being on railroad tracks at a pubhc crossing,*" and this is true

R. Co., 110 JIo. 272, 19 S. W. 483, under
Rev. St. (1889) § 2611.
Under Mass. Pub. St. c. 112, §§ 195, 212,

see MoCreary v. Boston, etc., R. Co., 156
Mass. 316, 31 N. E. 126; Dillon v. Connecti-
cut River R. Co., 154 Mass. 478, 28 N. E.
899.

73. Birmingham R., etc., Co. v. Jones, (Ala.

1907) 45 So. 177.
74. Baltimore, etc., E. Co. !;. Bradford, 20

Ind. App. 348, 49 N. E. 388, 67 Am. St.

Kep. 252; Missouri Pac. R. Co. i: Prewitt, 7
Kan. App. 556, 51 Pac. 923; Trudell v.

Grand Trunk R. Co., 126 Mich. 73, 85 N. W.
250, 53 L. R. A. 271 (holding that a boy of a
little over seven years of age playing on a
railroad's right of way is a trespasser as a
matter of law) ; Brague v. Northern Cent.
R. Co., 192 Pa. St. 242, 43 Atl. 987.

75. Spooner v. Delaware, etc., R. Co., 115
N". Y. 22, 21 N. E. 696 (holding that a child
who goes on a trade to save younger children
from danger, knowing that a train is com-
ing, is not a trespasser); San Antonio, etc., R.
Co. r. Gray, 95 Tex. 424, 67 S. W. 763
[reversing on other grounds (Civ. App. 1901)

66 S. W. 229] (going on tracl<: to rescue

child).

76. Southern R. Co. v. Goddard, 121 Ky.
567, 89 S. W. 675, 28 Ky. L. Rep. 523;
Houston, etc., R. Co. n. O'Donnell, 99 Tex.

636, 92 S. W. 409 [reversing on other
grounds (Civ. App. 1905) 90 S. W. 886].

77. Shelby v. Cincinnati, etc., R. Co., 85

Ky. 224, 3 S. W. 157, 8 Ky. L. Rep. 928.

One upon a side-track-seeking employment
from a shipper of stools to feed and water
his stock is there upon business indirectly

connected with the railroad company and is

not a trespasser. Shelby r. Cincinnati, etc.,

R. Co., 85 Ky. 224, 3 S. W. 157, 8 Ky. L.

Rep. 928.

Where one railroad company leases certain

terminal tracks of another company, a person

on such tracks in the course of business with

the latter company is not a trespasser as

to the leasing company. Connell v. Southern

R. Co., 91 Fed. 466, 33 C. C. A. 633.

78. Northwestern El. R. Co. v. O'Malley,

[X, E, 1, a, (I)]

107 111. App. 599; Chicago, etc., R. Co. v.

Martin, 31 Ind. App. 308, 65 N. E. 591;
McDermott v. New York Cent., etc., R. Co.,

28 Hun (N. Y.) 325; Norfolk, etc., E. Co.
V. Wood, 99 Va. 156, 37 S. E. 846.
One walking on a path between two rail-

road tracks on his own errand and on no
invitation of tlie railroad company is a mere
licensee. Yazoo, etc., R. Co. v. Metcalf, 84
Miss. 242, 36 So. 259.
Where the dangerous character of the place

is manifest and obvious there can be no im-
plied license to the public to cross the track
either through open spaces left between the
cars or over or under cars, and in order to

render the company liable for injury caused
to a person who was passing between two
cars in such a yard and whose presence and
danger were unknown to the agents and em-
ployees of the company, there must be proof
of an express license from the companv.
Gradv v. Georgia R., etc., Co., 112 Ga. 668,

37 S.'E. 861.

Purpose immaterial.— A person otherwise
a licensee is not a trespasser because he had
gone to tlie place to see a fight. Texas, etc.,

R. Co. r. Ball, (Tex. Civ. App. 1903) 73
S. W. 420 [reversed on other grounds in

96 Tex. 622, 75 S. W. 4].

A person on a railroad right of way to
drive his calves therefrom, whence they had
escaped because of tlie railroad company's
failure to provide proper cattle-guards, is at

most an implied licensee. Thompson v. Cleve-
land, etc., R. Co., 226 111. 542, 80 N. E. 1054, 9

L. R. A. N. S. 672 [affirming 123 111. App. 47].
79. Chicago, etc., R. Co. v. Martin, 31 Ind.

App. 308, 65 N. E. 591.

A person on the grounds of a railroad com-
pany by invitation of the company cannot be
treated as a trespasser. Chicago Terminal
Transfer R. Oo. )'. Kotoski, 101 Til. App. 300

[affirmed in 199 111. 383, 65 N. E. 350].
80. Florida Cent., etc., R. Co. v. Williams,

37 Fla. 406, 20 So. 558 ; Fehnrich r. Michigan
Cent. R. Co., 87 Mich. 606, 49 N. W. 890
[distinguisMng Kellv v. Michigan Cent. R.
Co., 65 Mich. 186, 31 N. W. 904, 8 Am. St.

Rep. 876], holding that one rising a street
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even though there is no necessity for his being there,'* except where he is

traveUng along between the tracks and is on the crossing merely as an incident

of his progress along the railroad/^ Nor as a general rule is a person a mere
licensee/^ or trespasser in crossing, ''' or in walking along a track laid in a public

street or highway,'^ especially where the tracks have been used by the public

as a way for many years,*" unless by the ordinance authorizing the location of

the track the public is deprived of that part of the thoroughfare,*^ or unless the
company has acquired the right to the exclusive use of the street by prescrip-

tion.** It has been held, however, that a person is a trespasser in walking, without
excuse, along a railroad spur track laid on the surface of a public alley, *° and even
in walking along the main line where the track is not imbedded so as to form a
part of the roadway itself."" In the use of public streets and highways, trains

and cars have the right of way over travelers on the highway, but in all other

irespects their rights to the use of the highway are equal."*

for the purpose of tra^i^l lias a right when
he comes to a railToad track not merely to

cross it squarely but to walk upon it in

getting off the street to a more direct route;
and he is not a trespasser so long as the
track continues along the street. And see

i/i/r-a, X. F, 2.

A child playing on a railroad track where
It crosses a street or public highway is not
a trespasser. Krenzer v. Pittsburg, etc., R.
Co., 151 Tnd. 5S7, 43 N. E. 649, 52 N. E.
220, 68 Am. St. Rep. 252; Tobin v. Missouri
Pac. R. Co., (Mo. 1891) 18 S. W. 996.

81. Morida Cent., etc., R. Co. v. Williams,
37 Fla. 406, 20 So. 558.

82. Cleveland, etc., R. Co. v. Hibsman, 99
111. App. 405; Robards v. Wabash R. Co.,

84 III. App. 477; Kelly v. Michigan Cent.

T?, Co., 65 Mich. 186, 31 N. W. 904, 8 Am.
St. Rep. 876.

Such a person may cease to be a tres-

passer if when entering upon the highway he
changes his purpose and uses the street as

an exit from the railroad grounds. Monahan
I'. Chicago, etc., R. Co., 88 Minn. 325, 92

N. W. 1115.
83. Louisville, etc., R. Co. v. Downey, 18

Ind. App. 140, 47 N. E. 494; Pittsburgh, etc.,

R. Co. V. Bennett, 9 Ind. App. 92, 35 N. E.

1033; Lampkin v. McCormick, 105 La. 418,

29 So. 9.-2, 83 Am. St. Rep. 245.

84. Baltimore, etc., R. Co. v. Cumberland,

170 U. S. 232, 20 S. C£. 380, 44 L. ed. 447

[affirming 12 App. Cas. (D. C.) 598], hold-

ing that a person is not ipso facto a tres-

passer in crossing railroad tracks laid

through the streets of a city upon or sub-

stantially upon the level of the street al-

though he crosses at any point where it is

convenient for him to do so instead of going

to the regular street crossing.

85. Illivoie.— Illinois Terminal R. Co. v.

Mitchell, 214 111. 151. 73 N. E. 449 [affirm-

ing 116 111. App. 901.

Indiana.— Louisville, etc., R. Co. r. Phil-

lips, 112 Ind. 59, 13 N. E. 132, 2 Am. St.

Rep. 155; Manion r. L.ake Erie, etc., R. Co.,

40 Ind. App. 569, 80 N. E. 160; Pittsburg,

etc., R. Co. V. Bennett, 9 Ind. App. 92, 35

N. E. 10.33.

Jfansrts.— Kansas Pac. R. Co. v. Pointer,

fl Kan. 620.

Louisiana.— Lampkin v. McCormick, 105
La. 418, 29 So. 952, 83 Am. St. Rep. 245.

Missouri.— Morgan v. Wabash R. Co., 159

Mo. 202, 60 S. W. 195.

Pennsyhmnia.— Keller n. Philadelphia,

etc., R.'Co., 214 Pa. St. 82, 63 Atl. 413.

Tea!(i.s.—.Gulf, etc., R. Co. v. Walker, 70
Tex. 126, 7 S. W. 831, 8 Am. St. Rep. 582;
Rio Grande, etc., E. Co. v. Martinez, 39
Tex. Civ. App. 460, 87 S. W. 853. See Gal-

veston, etc., R. Co. V. Lewis, 5 Tex. Civ. App.
638, 25 S. W. 293.

United States.— Smith v. Pittsburgh, etc.,

R. Co., 90 Fed. 783; Toledo, etc., R. Co.
V. Chisholm, 83 Fed. 652, 27 C. C. A. 663.

See 41 Cent. Dig. tit. " Railroads," § 1221.

The open spaces between railroad tracks
on a public street are public places and per-

sons occupying them are neither trespassers

nor licensees. Lampkin v. McCormick, 105
La. 418, 29 So. 952, 83 Am. St. Rep. 245.

Railroad on platted land.— A person is a
trespasser while walking on a track vshich

is not within the limits of any city, al-

though it is laid on land which had been
platted as a street in a' plan for laying
out a town which was ineffectual, and there

is no roadway on the track for the use of

public travel, although people sometimes walk
on the track or alongside of it. Chesapeake,
etc., R. Co. V. See, 79 S. W. 252, 25 Ky. L.

Rep. 1995.
86. Illinois Terminal R. Co. v. Mitchell,

214 111. 151, 73 N. E. 449. But see Louis-
ville, etc., R. Co. V. Miller, 12 Ind. App. 414,
40 N. E. 539.

87. Smith v. Pittsburgh, etc., R. Co., 90
Fed. 783 ; Toledo, etc., R. Co. v. Chisholm, 85
Fed. 652, 27 C. C. A. 653.

Construction of ordinance as not indicating
a purpose to deprive the public of all use
of the ground on which the track was laid

so as to make one there injured by a
train a trespasser see Toledo, etc., R. Co.

D. Chisholm, 83 Fed. 652, 27 C. C. A. 663.

88. Smith v. Pittsburgh, etc., R. Co., 90
Fed. 783.

89. Montgomery v. Alabama Great South-
ern R. Co., 97 Ala. 305, 12 So. 170.

90. Louisville, etc., R. Co. v. Hairston, 97
Aln. 351. 12 So. 299.

91. Pittsburgh, etc., R. Co. v. Warrum,

[X, E, 1, a, (il)]
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(hi) After Ejection or Alighting From Train. Although a person
is wrongfully ejected from a railroad train, he is a trespasser if he walks along

the railroad tracks to reach his destination,"' except in so far as there is no other

safe and convenient route from the point of his ejection. "" Although in euch
case a person is excusable in using a track until he reaches a point where he can
leave it,"' he is at liberty to walk on the track no further than is absolutely neces-

sary to enable him to reach a position of safety and it is his duty to use any means
of egress from the track which would be made use of by a person of ordinary

prudence for that purpose."'' Likewise a passenger who by mistake alights from
a train at a wrong place is a trespasser in going along the tracks to reach his des-

tination; '" but a passenger who is traveUng on a drover's pass is not a trespasser

in aUghting and going along the tracks at a point where the train has stopped,

to look after his stock."'

(iv) Customary Use of Tracks "* — (a) In General. The status of one

as a trespasser in going upon railroad tracks at a place other than at a pubhc
crossing, without express or implied permission, will not ordinarily be affected

by the fact that he or others of the pubhc have been accustomed to walk upon
or cross the tracks at that place,"" especially "where repeated protests and warn-

ings against such use have been given.' Nor as a general rule is the mere fact

that the railroad company does not object or passively acquiesces in such custom

(Ind. App. 1907) 82 N. E. 934, (App. 1908)
84 X. E. 336; Jaffi c. Missouri Pac. R. Co.,

205 Mo. 4.50, 103 S. W. 1026.
Mutual rights.— In that part of a street or

higliway in which a, railroad trade is laid,

subject to the reciprocal duty of being dili-

gent to avoid probable danger, the public

has the right to use the whole of the street

or highway and the company hag the right to

operate its trains. Soutliern R. Co. r. Cren-
shaw, 13fi Ala. ."JTS, 34 So. 913; Johnson r.

Texas, etc., R. Co., (Tex. Civ. App. 1907)
100 S. W. 206. The act of a, railroad com-
pany in maintaining a platform in a public

street, with the consent of the municipal au-
thorities, does not exclude the public from
passing over it; the rights of the railroad

and the public being reciprocal. Pittsburgh,
etc., R. Co. i-. Warrum, (Ind. App. 1907)
82 N. E. 934, (App. 1908) 84 N". E.
356.

92. Verner v. Alabama Great Southern R
Co., 103 Ala. 574, 15 So. 872; Adams r.

Louisville, etc., R. Co., 104 S. W. 363, 31

Ky. L. Rep. 987.

93. Verner r. Alabama Great Southern R.
Co., 103 Ala. 574, 15 So. 872.

94. Verner r. Alabama Great Southern R.
Co., 103 Ala. 374, 15 So. 872.

95. Ham v. Delaware, etc.. Canal Co., 142
Pa. St. 617, 21 Atl. 1012, 155 Pa. St. 548, 26
Atl. 757, 20 L. R. A. 682. See also Bourke
r. Delaware, etc., R. Co., 1 Lack. Leg. Rec.

(Pa.) 108.

96. Indiana R. Co. i:. Fierlck, 138 Ind. 621,

64 N. E. 221.

97. Elgin, etc., R. Co. v. Thomas, 215 111.

158, 74 N. E. 109.

98. As affecting duty of company to give

signals and maintain lookouts see infra, X,

E, 2, a, (viii).

As contributory negligence see infra, X, E,

4, a, (I), (E).

99. Arkanuis—Adams v. St. Louis, etc..

R. Co., 83 Ark. 300, 103 S. W. 725, on rail-

road trestle.

Illinois.— Eggmann v. St. Louis, etc., R.

Co., 47 111. App. 507.

Kentudnj.— Elliott v. Louisville, etc., R.
Co., 99 S. W. 233, 30 Ky. L. Rep. 471;
Louisville, etc., R. Co. r. Rcdmon, 91 S. W.
722, 28 Ky. L. Rep. 1293; Gregory v. Louis-
ville, etc., R. Co., 79 S. W. 238, '25 Ky. L.

Rep. 1986.

Massachusetts.— Young r. Old Colony R.
Co., 156 Mass. 178, 30 ^^. E. 560; Johnson
c. feoston, etc., R. Co., 125 ilass. 75.

Missouri.— O'Donnell c. Jlissouri Pac. R.
Co., 7 Mo. App. 190.

.Veu' York.— Hickett v. ISTew York, etc.,

R. Co., 10 N. Y. St. 398.

Pennsylvania.— Culp r. Delaware, etc., R.
Co., 9 iCulp 174.

Texas.— St. Louis Southwestern R. Co. v.

Shiflet, 98 Tex. 326, 83 S. W. 677.

Wasliinaton.— Hamlin r. Columbia, etc.,

R. Co., 37 Wash. 448, 79 Pac. 991.
Wisconsin.— Schug f. Chicago, etc., R. Co.,

102 Wis. 515. 78 N. W. 1090.

See 41 Cent. Dig. tit. "Railroads," § 1228.
One who sits on a railroad track and goes

to sleep is a trespasser, although at a, point
where persons are accustomed to cross.

Lyons v. Illinois Cent. R. Co., 59 S. W. 507,
22 Ky. L. Rep. 1032.

Where one in going from a depot walks
down the track instead of taking a highway
near by, he is a trespasser, and the fact that
the track is a switch which" many other
people for years have used in preference to

such highway is immaterial. Gulp r. Dela-
ware, etc., R. Co., 9 Kuln (Pa.) 174.

Neither an implied dedication nor a pre-
scriptive right is proven by such a user by
the public. Manion r. Lake Erie, etc., R.
Co., 40 Ind. App. 569, 80 N". E. 166.

1. Denver, etc., R. Co. v. BuflFehr, 30 Colo.

27, 69 Pac. 582.

[X, E, l,a, (ill)]
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sufficient to constitute such a person more than a trespasser,^ or at most more
than a mere licensee.^ Where, however, the company's acquiescence is under
circumstances, or is accompanied by acts which show an express or implied invi-

tation or permission to so use the tracks, a person going thereon is more than a
trespasser. In such case he is either a Ucensee,'' or he has a right to be thereon

by invitation.'

2. Alabama.— Louisville, etc., E. Co. v.

Mitchell, 134 Ala. 261, 32 So. 735; Glass v.

Memphis, etc., R. Co., 94 Ala. 581, 10 So. 215.
(j-eorgia.— Central R. Co. v. Brinson, 70

Ga. 207.

Illinois.— Illinois Cent. R. Co. v. Eicher,
202 111. 556, 67 N. E. 370 [reversing 100 111.

App. 599] ; Elanchai-d v. Lake Shore, etc., R.
Co., 126 111. 416, 18 N. E. 799, 9 Am. St. Rep.
630; Illinois Cent. R. Co. i'. Godfrey, 71
111. 500, 22 Am. Rep. 112.

Ketitucky.— Brown v. Louisville, etc., R.
Co., 97 Ky. 228, 30 S. W. 639, 17 Ivy. L. Rep.
145; Illinois Cent. R. Co. v. Johnson, 97
S. VV. 745, 30 Ky. L. Rep. 142; Chesapeake.
etc., R. Co. V. Barbour, 93 S. W. 24, 29 Ky.
L. Rep. 339; Beiser v. Chesapeake, etc., R.
Co., 92 S. W. 928, 29 Ky. L. Rep. 249;
Chesapeake, etc., R. Co. v. See, 79 S. W. 252,
25 Ky. L. Rep. 1995; Wilmurth v. Illinois

Cent. R. Co., 76 S. W. 193, 25 Ky. L. Rep.
671; Chesapeake, etc., R. Co. v. Perkins, 47
S. W. 259, 20 Ky. L. Rep. 608.

Maryland.—Baltimore, etc., R. Co. i\ State,

62 Md. 479, 50 Am. Rep. 233.

Massachusetts.— Wright v. Boston, etc., R.
Co., 142 Mass. 296, 7 N. E. 866.

Minnesota.—Akers c. Chicago, etc., R. Co.,

68 Minn. 540, 60 N. W. 669.

Montana.— Eagan v. Montana Cent. R. Co.,

24 Mont. 569, 63 Pac. 831.

Neip York.— Le Due v. New York Cent.,

etc., R. Co., 92 N. Y. App. Div. 107, 87 N. Y.
Suppl. 364.

Oregon.-— Ward v. Soutliern Pac. Co., 25

Oreg. 433, 36 Pac. 166, 23 L. R. A. 715.

Texas.— St. Louis Southwestern R. Co. v.

Shiflet, 98 Tex. 326, 83 S. W. 677; Missouri

Pac. R. Co. V. Brown, (1891) 18 S. W. 670.

Canada.—Grand Trunk R. Co. ;;. Anderson,

28 Can. Sup. Ct. 541 [reversing 24 Ont. App.
672].

See 41 Cent. Dig. tit. " Railroads," § 1228.

Where a railroad track in a deep cut is

fenced on both sides and is inclosed by iron

cattle-guards at the crossing, the mere oc-

casional passage of unauthorized pedestrians

on the track there, with the knowledge of

the company, is not sufficient to convert a

trespasser there into a licensee. Goodman v.

Louisville, etc., R. Co., 116 Ky. 900, 77 S. W.
174, 25 Ky. L. Rep. 1086, 63 L. R. A. 657.

Where a third person with the railroad's

acquiescence maintains a crossing for the

convenience of his own business, it does not

import an invitation or license to the public

to use the crossing and one crossing the track

by it is nevertheless a trespasser. Donnelly

r. Boston, etc., R. Co., 151 Mass. 210, 24

N. E. 38.

Where the right of way is not on or paral-

lel to an adjoining street, but is entirely in-

closed to prevent its use by the public, its

use by the public in sometimes passing that
way does not amount to a license. Louisville,
etc., R. Co. V. Redmon, 122 Ky. 385, 91 S. W.
722, 28 Ky. L. Rep. 1293.

3. Smetanka v. New York Cent., etc., R.
Co., 123 N. Y. App. Div. 323, 107 N. Y.
Suppl. 973; Cleveland, etc., R. Co. v. Tartt,
64 Fed. 823, 12 C. C. A. 618, holding that
one who walks along the track for his own
convenience, without any invitation from the
railroad company, although it has permitted
others to walk along it, is at most a mere
licensee.

4. Georgia.— Burton v. Western, etc., R.
Co., 98 Ga. 783, 25 S. E. 736.
Montana.— Eagan v. Montana Cent. R. Co.,

24 Mont. 569, 63 Pac. 831.
New York.— Swift v. Staten Island Rapid

Transit R. Co., 123 N. Y. 645, 25 N. E. 378
[affirming 5 N. Y. Suopl. 316] ; Best v. New
York Cent., etc., R. Co., 117 N. Y. App. Div.
739, 102 N. Y. Suppl. 957.

Texas.— International, etc., R. Co. v.

Ploeger, (Civ. App. 1905) 93 S. W. 226;
Trinity, etc., E. Co. v. Simpson, (Civ. App.
1905) 86 S. W. 1034; Law v. Missouri, etc.,

R. Co., 29 Tex. Civ. App. 134, 67 S. W. 1025;
Texas, etc., R. Co. v. Phillips, (Civ. App.
1897) 40 S. W. 344; Galveston, etc., R. Co.
V. Lewis, 5 Tex. Civ. App. 638, 25 S. W.
293.

Wisconsin.— Delaney v. Milwaukee, etc., E.
Co., 33 Wis. 67.

See 41 Cent. Dig. tit. " Railroads," § 1228.
Permission to special persons for the benefit

and necessity of the railroad cannot be ex-

tended to those not in such relation to the
company. Galena, etc., E. Co. v. Jacobs, 20
111. 478.

A daytime use of a, railroad track by tli3

general public does not establish a night-

time use. Frye v. St. Louis, etc., E. Co., 200
Mo. 377, 98 S. W. 566, 8 L. E. A. N. S.

1069.

A person walking on a track in a populous
portion of a city, which track the public is

accustomed to use as a footway, with the

railroad company's acquiescence, is a licensee.

Jones V. Charleston, etc., E. Co., 61 S. C.

556, 39 S. E. 758.

5. Young V. Old Colony E. Co., 156 Mass.

178, 30 N. E. 560; Lynch v. St. Joseph, etc.,

R. Co., Ill Mo. 601, 19 S. W. 1114; Inter-

national, etc., R. Co. V. Ploeger, (Tex. Civ.

App. 1905) 93 S. W. 226.

A mere permission or license to use the

track is not an invitation. Wright c. Boston,

etc., R. Co., 142 Mass. 296, 7 N. E. 866.

Circumstances not amounting to an invita-

tion by the company to the public to use the

tracks see Wright r. Boston, etc., R. Co., 142

Mass. 296, 7 N. E. 866; Devoe v. New York,
etc., E. Co., 63 N. J. L. 276, 43 Atl. 899;

[X, E, 1, a, (iv), (a)]
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(b) Sufficiency of Permission by Railroad. As a general rule permission
sufficient to constitute one a licensee, or more than a trespasser, may be inferred
from facts and circumstances short of an actual invitation or consent on the
part of the company.^ But in order to warrant such an inference there must in

general be a notorious and constant use of the tracks by the pubhc,' and there
must be a consent, either express or impUed, by the raUroad company to that
use.' Such a hcense, whether express or imphed, must proceed from the fact
of someone having authority to grant it; and in the absence of proof it cannot
be presumed that the servants of a railroad company who operate its trains

have such authority." It therefore cannot be implied from the mere fact that
persons were accustomed to use the tracks as a passway,^" or from mere suffer-

ance or a passive acquiescence by a railroad company, in the occasional use of
its tracks or right of way by pedestrians," or from the further fact that the con-
ductor or engineer of a train knew of such custom." But its silence must be
imder circumstances which show an express or imphed permission, or there must
be some act on its part showing such permission or invitation.^^ In some juris-

dictions, if the use of the tracks continues habitually, with the company's
knowledge and without its objection for a long time,^* as for twenty or more

Hammill v. Pennsylvania R. Co., 56 X. J. L.

370, 29 Atl. 151, 24 L. R. A. 531. Wliere
a railroad company ballasted its tracks
within switch limits so as to prevent injury
to its employees, and made no objection to

the use by the public, of a pathway formed
by the ballast, it cannot be considered as in-

viting the public to use the path and persons
using it are mere licensees. Illinois Cent. E.
Co. V. Eicher, 202 111. 556, 67 N. E. 376 [re-

versing 100 111. App. 599],
That on two occasions a child was per-

mitted by the railroad company to go on its

track, while under the protection of an adult,

will not permit an inference of an implied
invitation to the child to go on the track
unattended. Galena, etc., R. Co. v. Jacobs,

20 111. 478.

6. Thomas v. Chicago, etc., R. Co., 103
Iowa 649, 72 N. W. 783, 39 L. R. A. 399.

7. Wagner v. Chicago, etc., R. Co., 122
Iowa 360, 98 N. W. 141.

The path must be so well defined as to be
an invitation to the public to cross, and its

use so continuovis that the company knew,

or with care should have known, of such
public use. Atchison, etc., R. Co. v. Potter,

64 Kan. 13, 67 Pac. 534, 56 L. R. A. 575.

8. Wagner v. Chicago, etc., R. Co., 122

Iowa 360, 98 N. W. 141.

Where a railroad provides walks which it

invites the public to take, it rebuts any no-

tion that it consented to the use of the apace

between its tracks for public travel. Wag-
ner f. Chicago, etc., R. Co., 122 Iowa 360, 98

^J'. W. 141.

Only express consent will serve to license a

thoroughfare under stationary cars. Central

R., etc., Co. V. Rylee, 87 Ga. 491, 13 S. E.

584. 13 L. R. A. 634.

Consent.— Express consent is when the con-

sent Is actually proved to have been expressly

granted by the party giving it; implied con-

sent is when it is iot so proved but is to be

reasonably inferred or presumed from all the

attending circumstances that the party at

least tacitly assented to it. Patterson v.

[X, E, 1, a, (IV), (b)]

Philadelphia, etc., R. Co., 4 Houat. (Del.)
103.

9. St. Louis Southwestern R. Co. o. Shiflet,

98 Tex. 326, 83 S. W. 677.

10. St. Louis Southwestern R. Co. r. Shiflet,

98 Tex. 326 83 S. W. 677.
11. Chesapeake Beach R. Co. v. Donahue,

107 Md. 119, 68 Atl. 607.
12. St. Louis Southwestern R. Co. v. Shiflet,

98 Tex. 326, 83 S. W. 677.

13. See cases cited supra, notes 2-5.
14. Georgia.— BuUard v. Southern R. Co.,

116 Ga. 644, 43 S. E. 39; Central R. Co. v.

Brinson, 70 Ga. 207.

Illinois.—Chicago, etc., R. Co. v. Murowski.
78 111. App. 661.

Indiana..— Cleveland, etc., R. Co. v. Adair,
12 Ind. App. 569, 39 N. E. 672, 40 N. E.
822.

Iowa.— Booth V. Union Terminal R. Co.,

126 Iowa 8, 101 N. W. 147; Thomas v. Chi-
cago, etc., R. Co., 103 Iowa 649, 72 N. W.
783, 39 L. R. A. 399; Clampit v. Chicago,
etc., R. Co., 84 Iowa 71, 50 N. W. 673.

Neil) Sampshire.— Minot v. Boston, etc.,

R. Co., 74 N. H. 230, 66 Atl. 825.
Xew York.— Swift v. Staten Island Rapid

Transit R. Co., 123 N. Y. 645, 25 N. E. 378
[affirming 5 N. Y. Suppl. 316] ; .MeCarty r.

New York Cent., etc., R. Co., 73 N. Y. App.
Div. 34, 76 N. Y. Suppl. 321.

South Carolina.— Matthews v. Seaboard
Air Line Co., 67 S. C. 499, 46 S. E. 335, 65
L. R. A. 286.

Texas.— Gulf, etc., R. Co. v. Matthews, 99

Tex. 160, 88 S. W. 192, (Civ. App. 1905)

89 S. W. 983 [reverSi^d on other grounds in
100 Tex. 63, 93 S. W. 1068]; Missouri, etc.,

R. Co. V. Snowden, 44 Tex. Civ. App. 509, 99

S. W. 865; Texas Midland R. Co. v. Byrd, 41

Tex. Civ. App. 164, 90 S. W. 185; Hutchcns
V. St. Louis Southwestern R. Co., 40 Tex.

Civ. App. 245, 89 S. W. 24; St. Louis South-
western R. Co. V. Bolton, 36 Tex. Civ. App.
87, 81 S. W. 123; Texas, etc., R. Co. c. Ball,

(Civ. App. 1903) 73 S. W. 420 [reversed on
other grounds in 96 Tex. 622, 75 S. W. 4];
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years,^^ or even for a shorter length of time/^ it is sufficient permission to consti-

tute one so traveling a Ucensee or at least more than a mere trespasser, especially

where there are no sign-boards or warnings against going on the tracks. ^^

(c) E;ffe,ct of Sign-Boards and Warnings. As a general rule, pedestrians who
use a raUroad track as a thoroughfare, despite posted notices and other warnings
forbidding it, are trespassers.^* The existence of the sign-board or warning,
however, is not conclusive that a person has no Ucense to use the way; '" and a
hcense to use the tracks may be acquired by customary use, despite such sign-

boards or warnings.^"

(d) Violation of Statutes. The mere fact that walking upon railroad tracks is

forbidden or made an offense by statute does not generally prevent a person
from acquiring a license to go thereon with the express or implied permission
of the railroad compaxiy,^'^ although in some jurisdictions such a license cannot
be acquired by mere user,^^ except in paths or ways about depot grounds.^^

Gulf, etc., R. Co. V. Matthews, 28 Tex. Civ.
App. 92, 66 S. W. 588, 67 S. W. 788.

Utah.— Young v. Clark, 16 Utah 42, 50
Pac. 832.

Virginia.— Norfolk, etc., R. Co. v. De
Board, 91 Va. 700, 22 S. E. 514, 29 L: R. A.
825; Norfolk, etc., R. Co. v. Carper, 88 Va.
556, 14 S. B. 328.

Wisconsin.— Hooker v. Chicago, etc., R.
Co., 76 Wis. 542, 44 N. W. 1085.

See 41 Cent. Dig. tit. " Railroads," § 1229.
Where there is reason to presume that a

railroad company had notice that persons
were accustomed to walk on its track at a
certain place, although no permission so to
use it be shown, a. person walking on such
track is a licensee. Jones !'. Charleston, etc.,

R. Co., 65 S. C. 410, 43 S. E. 884.
15. Barry v. New York Cent., etc., R. Co.,

92 N. Y. 289, 44 Am. Rep. 377; Troy v.

Cape Fear, etc., R. Co., 99 N. C..298, 6 S. E.
77, 6 Am. St. Rep. 521 ; International, etc:,

R. Co. V. Woodward, 26 Tex. Civ. App. 389,
63 S. W. 1051; Virginia Midland R. Co. v.

White, 84 Va. 498, 5 S. E. 573, 10 Am. St.

Rep. 874.

16. Illinois Cent. R. Co. v. Dick, 91 Ky.
434, 15 S. W. 665, 12 Ky. L. Rep. 772 (one
year) ; Roth v. Union Depot Co., 13 Wash.
523, 43 Pac. 641, 44 Pac. 253, 31 L. R. A.
855 (four or five years).

17. Cahill V. Chicago, etc., R. Co., 74 Fed.

285, 20 C. C. A. 184.

18. Koegel v. Missouri Pac. R. Co., 181 Mo.
379, 80 S. W. 905 ; Hyde v. Missouri Pac. R.
Co., 110 Mo. 272, 19 S. W. 483; Smalley v.

Southern R. Co., 57 S. C. 243, 35 S. E. 489;
Hamlin v. Columbia, etc., R. Co., 37 Wash.
448, 79 Pac. 991.

A railroad employee passing along the track
while off duty is not a trespasser within the

meaning of a sign or warning forbidding,

as trespassers, all persons except employees

from going upon the tracks. International,

etc., R. Co. V. Brooks, (Tex. Civ. App. 1899)

54 S. W. 1056.

19. O'Connor v. Boston, etc., R. Corp., 135

Mass. 352.

20. Murrell v. Missouri Pac. R. Co., 105

Mo. App. 88, 79 S. W. 505; International,

etc., R. Co. V. Brooks, (Tex. Civ. App. 1899)

54 S. W. 1056. See Smalley v. Southern R.

Co., 57 S. C. 243, 35 S. E. 489; Hamlin v.

Columbia, etc., R. Co., 37 Wash. 448, 79
Pac. 991.
Mere acquiescence on the part of the rail-

road company in the use of the track by foot
travelers is not suiiicient to make such a user
a license to use the track for such purpose.
Beiser u. Chesapeake, etc., R. Co., 92 S. W.
928, 29 Ky. L. Rep. 249.

21. Le May v. Missouri Pac. R. Co., 105
Mo. 361, 16 S. W. 1049.
Although an ordinance makes it a misde-

meanor to trespass on another's premises
without his consent, a person, if run over
by a train, while walking on a part of the
railroad track habitually used as a footway
with the knowledge of the railroad company,
is not a trespasser and is therefore not guilty
of a misdemeanor. Gulf, etc., R. Co. v. Mat-
thews, 28 Tex. Civ. App. 92, 66 S. W. 588,
67 S. W. 788.

That the railroad company does not prose-
cute persons walking on its tracks in viola-
tion of statute (Me. Rev. St. c. 52, § 77)
does not authorize persons to so use its

tracks. Copp v. Maine Cent. R. Co., 100 Me.
508, 62 Atl. 735.

22. Anderson v. Chicago, etc., R. Co., 87
Wis. 195, 58 N. W. 79, 23 L. R. A. 203,
holding that, under Rev. St. § 1811, no mere
user of a track by the public will raise an
implied license to walk over a trestle one
hundred and twenty feet long, unplanked,
and so narrow as to leave no room to avoid
a, passing train.

Under N. Y. Laws (1892), c. 676, § 53, pro-
viding that no person other than those con-
nected with the railroad shall walk upon
the track, except where the same crosses

the streets or highways, a presumptive right
to cross the tracks of a railroad company
at a point not a highway or street crossing
cannot be acquired even by long user, where
it is necessary to walk along the tracks of

intersecting railroads to reach such point
of crossing. Keller v. Erie R. Co., 183 N. Y.

67, 75 N. E. 965 [.affirming 98 N. Y. App.
Div. 550, 90 N. Y. Suppl. 236].

23. Mason v. Chicago, etc., R. Co., 89 Wis.
151, 61 N. W. 300 (holding that Rev. St.

§ 1811, does not apply to a licensed path in

or about depot grounds) ; Davis v. Chicago,

[X, E, 1, a, (IV), (D)]
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b. Persons at Stations— (i) In General. Railroad depot grounds and
passenger houses, by reason of the general use to which they are appropriated,
are quasi-public," and a person going to such houses or passing over such depot
grounds, in a proper manner and for a proper purpose,^'' as for the purpose of
transacting business connected with the company,^" or its employees,^' or for
the purpose of meeting friends or others arriving on trains,^* or to see others
depart,^' or to take a train himself,^" or for the purpose of passing over such
grounds in going from one part of the city to another,^' is not a trespasser, as
the public is invited to use such places. But where one goes upon such grounds
out of mere curiosity, ^^ or for his own convenience for the transaction of business

etc., R. Co., 58 Wis. 646, 17 N. W. 406, 46
Am. Rep. 667.

24. Illinois Cent. R. Co. i;. Hammer, 72 111.

347.

The platform of a railroad company at its

station is not a public highway, but is a
structure erected expressly for the accom-
modation of passengers arriving and depart-
ing on the trains of the company and, al-

though other persons are usually allowed to
walk over it, they have no right as against
the company to do so. Gillis c. Pennsylvania
R. Co., 59 Pa. St. 129, 98 Am. Dec. 317.

25. Illinois Cent. R. Co. v. Hammer, 72 111.

347.

Where there is a habit of stopping trains
to allow passengers to get on and off when-
ever signaled, the license to others than those
operating trains to occupy the right of way
extends only to passengers getting on or off

trains. JIatson r. Port Townsend Southern
R. Co., 9 Wash. 449, 37 Pac. 705.

To read notice.— Where a railroad company
is required by statute to post at the nearest
station house a notice of the killing of stock

by its trains, and one who missed some of

his stock goes upon the platform of the sta-

tion to read a notice posted there, taking
another with him to do the reading, and such
other in climbing up to get at the notice falls

through a defective plank in the platform
and is injured, the railway company is liable.

St. Louis, etc., R. Co. v. Fairbairn, 48 Ark.
491, 4 S. W. 50.

A person going to a station to mail letters

at a mail car of a passing train is not a
trespasser. Chicago, etc., R. Co. v. Parkin-
son, 56 Kan. 652, 44 Pac. 615.

A person who goes to a depot for a time-

table is not a trespasser on the walk lead-

ing to the platform. Bradford i\ Boston,

etc., R. Co., 160 Mass. 392, 35 N. E. 1131.

A policeman whose habit is to visit the

station at train time is a licensee. Ingalls

V. Adams Express Co., 44 Minn. 128, 46

N. W. 325.

26. Illinois Cent. R. Co. v. Hammer, 72 111.

347.

Where the only ofBce of an express com-
pany is at the depot of a railroad company
and the express company is under the control

of the railroad company, one going to the

depot on business connected with the express

company is not a trespasser on the depot

platform so as to relieve the railroad com-

pany from liability for an injury occurring

to such person by reason of a defect in the

[X, E, 1, b, (i)]

platform. Smith v. Texas, etc., R. Co., 2
Tex. Unrep. Cas. 329.
Where a person owns and keeps a lunch

stand at a railroad station by authority of
the company which can be approached only
over the company's platform, the company
is responsible for its condition to persons
passing over it to make purchases at the
lunch stand. Dillingham v. Teeling, (Tex.
Civ. App. 1894) 24 S. W. 1094.
Where notice from the defendant company

that certain goods are at its depot is re-
ceived by a person, he is a licensee in going
through its freight room to see after such
goods. Danville, etc., R. Co. v. Brown, 90
Va. 340, 18 S. E. 278.

27. Illinois Cent. R. Co. v. Hammer, 72 111.

347. See also Illinois Cent. R. Co. v. Willis,
123 Ky. 636, 97 S. W. 21, 29 Ky. L. Rep.
1187.

28. Illinois Cent. R. Co. v. Hammer, 72
111. 347; Illinois Cent. R. Co. v. Wall, 53
111. App. 588.
One who having an appointment with a pas-

senger enters the company's premises intend-
ing in case the appointment be made to be-

come a passenger himself is not a trespasser.

Texas, etc., R. Co. v. Best, 66 Tex. 116, 18
S. W. 224.

29. Illinois Cent. R. Co. v. Hammer, 72 111.

347; Lange v. Missouri Pac. R. Co., 208 Mo.
458, 106 S. W. 660; Banderob r. Wisconsin
Cent. R. Co., 133 Wis. 249, 113 N. W. 738.

A hackman carrying passengers to a rail-

road depot for transportation and aiding
them to alight upon the platform of the
company is as lawfully upon the same as

the passengers alighting. Tobin r. Portland,
etc., R. Co., 59 Me. 183, 8 Am. Rep. 415.

Where a child accompanies a passenger to

a railroad station, and after the departure
of the train, and while the child is stand-

ing on the platform, servants in charge of

a locomotive cause steam to be discharged
therefrom, causing the child to go upon one
of the tracks in an attempt to escape from
the steam, it is not a trespasser while upon
such track. Lange v. Missouri Pac. R. Co.,

208 Mo. 458, 106 S. W. 660.

30. Matson v. Port Townsend Southern R.
Co., 9 Wash. 449, 37 Pac. 705.

31. See Illinois Cent. R. Co. v. Hammer,
72 111. 347; Redigan v. Boston, etc., R. Co.,

155 Mass. 44, 28 N. E. 1133, 31 Am. St. Rep.
520, 14 L. R. A. 276.

32. St. Louis, etc., R. Co. v. Fairbairn, 48
Ark. 491, 4 S. W. 50.



RAILROADS [33 Cy.cJ 763

in no way connected with the railroad company,^' no relation exists between
him and the company which imposes upon the latter the duty of exercising even
ordinary care for his protection. And so long as there is no provision or regu-

lation, by virtue of statute, to the contrary, a railroad company may either exclude
from its station or admit upon such conditions as may be thought fit any person
not entering thereon for any of the authorized purposes above stated. ^^

(ii) On Approaches to Stations.^^ A person is not a trespasser in going
upon the accustomed approaches to stations,^" even in going on or across tracks,"

except where another place of approach is provided by the railroad company,^^
and except where the person going on the . approaches has no business thereon
coimected with the company.^° A person is even more than a mere licensee if

in the course of business connected with the railroad company he is on an approach
provided by the railroad company,*" or if there is a necessity of using such approach,

as in the case of going upon the tracks by reason of the fact that no other means
of approach to the station is provided by the railroad company,*' as in such cases

it must be regarded that there is an invitation to use such approaches or tracks.

e. Persons on Trains. One who voluntarily boards a train on which he has
no right, without permission, is a trespasser.*^ Where, however, he does so under

33. St. Louis, etc., R. Co. v. Fairbairn, 48
Ark. 491, 4 S. W. 50; Illinois Cent. R. Co.

V. Lucas, 89 Miss. 411, 42 So. 607.

A person at a station house by mere per-

mission or suii'erance, and not for the purpose
of transacting any business with the company
or its agents or on any business connected
with the operation of the road, cannot recover
for an injury from its failure to exercise

ordinary skill and care in the erection or

maintenance of its station house. Pittsburgh,
etc., R. Co. V. Bingham, 29 Ohio St. 364.

A boarding-house keeper who goes to the
depot to meet an incoming train solely on
his own business, as for the purpose of se-

curing a boarder, is entitled to no protection

by the railroad company in respect to keep-

ing its platform in a safe condition. Post v.

Texas, etc., R. Co., {Tex. Civ. App. 1893)
23 S. W. 70S.

One paying a friendly visit to a telegraph
operator in a telegraph office owned and occu-

pied by a railroad company for its own pur-
poses and convenience, and which is located

on its land and near its track, although
occasionally messages are sent therefrom and
received thereat for outside parties for pay,

is at most a mere licensee. Woolwine v.

Chesapeake, etc., R. Co., 36 W. Va. 329, 15

S. E. 81, 32 Am. St. Rep. 859, 16 L. R. A.
271.

34. Perth Gen. Station Committee v. Ross,

[1897] A. C. 479, 66 L. J. P. C. 81, 77 L. T.

Rep. N. S. 226.

Remedy.— If a member of the public be-

lieves that he has a right to use the station,

and thinks that he has been unreasonably

prevented from doing so by the company,

his remedy is by an application to the rail-

road commissioners, or other proper authori-

ties, and not by an action at law. Perth

Gen. Station Committee v. Ross, [1897] A. C.

479, 66 L. J. P. C. 81, 77 L. T. Rep. N. S.

226.

35. Contributory negligence of passengers

on approaches to stations see Caeeiebs, 6

Cyc. 642.

36. Chicago, etc., R. Co. t. Hedges, 105
Ind. 398, 7 N. B. 801, holding that a person
crossing a part of a railway track habitually
used by the public in approaching the depot,

with the knowledge and consent of the rail-

way company, is not a trespasser.

One seeking to board a train as a passen-
ger who follows a beaten path in an attempt
to get on a train about to leave is not a
trespasser, although the path is some feet

away from the depot. Willis V. Vicksburg,
etc., R. Co., 115 La. 53, 38 So. 892.

Permission to use a path along the tracks
by persona going to and from trains is not
sufficient to constitute one who goes along
such path for the purpose of meeting a pas-
senger who was expected to arrive an hour
later, and whom he desired to see on busi-

ness of his own, more than a mere licensee.

Pennsylvania R. Co. v. Martin, 111 Fed. 586,

49 C.'C. A. 474, 55 L. R. A. 361.

37. Chicago, etc., R. Go. v. Hedges, 105 Ind.

398, 7 N. E. 801; Louisville, etc., R. Co. v.

Hirseh, 69 Miss. 126, 13 So. 244.
38. See Adams v. New York, etc., R. Co., 21

N. Y. Suppl. 681.

39. James v. Illinois Cent. R. Co., 195 111.

327, 63 N. E. 153 laffirming 93 111. App.
2941, holding that a person walking along
railroad tracks adjacent to a railroad sta-

tion in the hope of meeting a telegraph op-

erator coming from his house is a trespasser.

40. Watkins v. Great Western R. Co., 46

L. J. C. P. 817, 37 L. T. Rep. N. S. 193, 25

Wkly. Rep. 905.

41. Louisville, etc., R. Co. v. Hirseh, 09

Miss. 126, 13 So. 244.
42. Arkansas.— St. Louis, etc., R. Co. i'.

Ledbetter, 45 Ark. 246.

Indiana.— Jordan v. Grand Rapids, etc.,

R. Co., 162 Ind. 464, 70 N. E. 524, 102 Am.
St. Rep. 217, holding that a boy eight years of

age who climbs on a box ear to look at

a sale of stock in an adjacent stock-yard is

a trespasser.

Louisiana.—Snyder v. Natchez, etc., R. Co.,

42 La. Ann. 302, 7 So. 582.

[X, E, 1, e]



764 [33 Cye.] RAILROADS

the belief that he has a light to do so because of permission given him by a train-

man or other employee of the railroad company, he is not a wilful trespasser/'

although he is at most a mere Ucensee."
d. Persons Working On or About Tracks or Cars. Where one is engaged on

or about railroad tracks or cars in work which is mutually beneficial to himself
and the railroad company, and his work requires him to go on such tracks or cars,

his going thereon when required is generally held to be by the express or imphed
invitation of the railroad company, and he is neither a trespasser,*" nor a mere

Michigan.— Grunst r. Chicago, etc., R. Co.,
109 Mich. 342, 67 X. W. 335.

Mississippi.—Alabama, etc., R. Co. i. Liv-
ingston, 84 Miss. 1, 36 So. 256.
Where a person, although lawfully upon

railroad premises, afterward intrudes upon
ears of the company on which he has no
business, he becomes a trespasser (Snyder v.

Natchez, etc., R. Co., 42 La. Ann. 302, 7 So.
582), and especially is this the case where
such intrusion is forbidden by the railroad
company (see Snyder r. Xa'tchez, etc., R.
Co., supra).
Although the company has notice of his

obtrusion, and does not object, and no injury
is done to its property, the person so ob-
truding on a railroad may be a trespasser.
Littlejohn v. Richmond, etc., R. Co., 49 S. C.
12, 26 S. E. 967.
Where a person not a passenger procures

another who is a passenger to transport his
baggage for him, such person is a trespasser
in going on the train while assisting such
passenger with the baggage, notwithstand-
ing it is the company's custom to permit
persons to assist passengers, with their
baggage, into its trains. Andrews v. Ft.
Worth, etc., R. Co., (Tex. Civ. App. 1S94)
25 S. W. 1040.

43. Alabama, etc., R. Co. r. Livingston, 84
Miss. 1, 30 So. 256.

44. Powers !. Boston, etc., R. Co., 153
Mass. 188, 26 X. E. 446; Pettit i: Great
Northern R. Co., 58 Minn. 120, 59 N. W.
1082. See also Creeden v. Boston, etc., R. Co.,

193 Mass. 280, 79 N'. E. 344, constable.
One who enters a train under an arrange-

ment with certain trainmen to leave a lunch
for them is a mere licensee as to the rail-

road company. Wencker v. Jlissouri, etc., R.
Co., 169 Mo. 592, 70 S. W. 145.

An employee of an independent contractor
with a railroad company, in going to and
from his work on the company's train, with
the permission of the company's employees
operating it, and with the knowledge and
acquiescence of its roadmaster, superintend-
ent, and general manager, is not a tres-

passer as regards the care due him by the
company. Gulf, etc., R. Co. r. Lovett, (Tex.

Civ. App. 1903) 74 S. W. 570 [affirmed in

97 Tex. 436, 79 S. W. 514].

By carrying on its cars vendors of fruit,

etc., for sale to passengers, a railroad com-
pany does not invite the public to enter its

trains at stations for the sole purpose of

making purchases, and the company's fail-

ure to object to persons frequently doing

so does not create more than a permissive

license. Peterson r. South, etc., R. Co., 143

rx, E, 1, e]

X. C. 260, 55 S. E. 618, 8 L. R. A. N. S.

1240.
45. Illinois.— Southern R. Co. v. Drake,

107 111. App. 12, holding that employees of

a railroad contractor working on a passage
track constructed on the right of way of a
railroad company are not trespassers while
leaving a dirt train on the passage track
and crossing the main track, where the pas-
sage track was located by the railroad com-
pany for the contractor's use, and such use
was by the railroad's permission.

Indiana.—Chicago, etc., R. Co. v. Pritchard.
168 Ind. 398, 79 N. E. 508, 81 N. E. 78, »
L. R. A. N. S. 857 [affirming 39 Ind. App.
701, 78 N. E. 1044].
Kentucky.— Louisville, etc., R. Co. v. Far-

ris, 100 S. W. 870, 30 Ky. L. Rep. 1193.
Texas.— Texas, etc., R. Co. v. McDonald,

(Civ. App. 1905) 85 S. W. 493, holding that
an employee of a person engaged in unload-
ing gravel from cars hauled by defendant
company is not a trespasser in taking a
seat on a tie at the noon hour with his back
against a car.

United States.— St. Louis, etc., E. Co. v.

Miles, 79 Fed. 257, 24 C. C. A. 559, em-
ployee of lumber company engaged about
a spur track built from the line of a railroad
on land of the lumber company for con-
venience in unloading lumber.

See 41 Cent. Dig. tit. " Railroads," § 1225.
A landowner charged with the repair of

gates in fences along a railroad right of way
crossing his land is not a trespasser, in

being on the right of way while inspecting
the gates. Houston, etc., R. Co. r. O'Don-
nell, (Tex. 1906) 92 S. W. 409 lreversin<T

(Civ. App. 1905) 90 S. W. 886].

A track repairer going on the right of way
after work hours with the foreman and other
members of the gang to take a train to the

next working place is not a trespasser.

Swadley v. Missouri Pae. R. Co., 118 Mo. 268,

24 S. W. 140, 40 Am. St. Rep. 366.

Where certain grounds are jointly occupiea

by two railroad companies so that the serv-

ants of each hare to pass over the other's

track in the discharge of their ordinary
duties, the servants of neither company are

trespassers as to the other. Illinois Cent. R,

Co. r. Frelka, 110 111. 498.

Employees's wife.— Where the wife of a
railroad employee with the permission of

the railroad company and at the suggestion

of its agent, under whose orders such em-
ployee is working at the time, is on a visit

to her husband upon a car on a side-track,

she is not a trespasser. Campbell v. Harris,

4 Tex. Civ. App. 636, 23 S. W. 35.
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licensee.'" Nor is a person a trespasser or bare licensee in going upon the rail-

road tracks "where it has been the custom for him to do so in the course of his

duties, with the company's express or implied permission.*' If, however, the
work is beneficial to such person alone, or to his employer alone, he is upon the
trains or cars at most as a licensee.*' But if the character of his duties does not
require that such person should go on the track or cars, his presence thereon
without the company's permission, is a trespass,*" or at most a bare license.™ If

one who has no interest in the work voluntarily assists railroad employees, either

with or without their request, he is nevertheless a trespasser." But if he has
an interest in the work, and for his own convenience or to facilitate or expedite

his own or his employer's work he assists the railroad employees, at their request

or with their consent, he is more than a trespasser, and is entitled to protection

against the carelessness of other servants.^^

2. Care Required and Liability of Railroad Company— a. As to Persons On
OP Near Tracks G-enerally— (i) In General. To render a railroad company
responsible for injury resulting from the operation of its trains, or otherwise,

46. Eroelich v. Interborough Rapid Transit
Co., 120 N. Y. App. Div. 474, 104 N. Y. Suppl.
910 (holding that an employee of a switch
and signal company, which -had a contract
with defendant railroad company to install

switches and signals, is not a mere licensee
on defendant's traclcs while engaged in work
under that contract) ; Dempsey v. New York
Cent., etc., E. Co., 81 Hun {N". Y.) 156, 30
N. Y. Suppl. 724 ; Conlan v. New York Cent.,
etc., E. Co., 74 Hun (N. Y.) 115, 20 N. Y.
Suppl. 659 [aflwmed in 148 N. Y. 748, 43
N. E. 986] (employee of a third person whose
duty it was to receive unloaded cars deliv-

ered by defendant at such third person's
elevator) ; Ominger v. New York Cent., etc.,

R. Co., 4 Hun (N. Y.) 159, 6 Thomps. & C.
498 (workman for a contractor employed by
defendant railroad company to repair its

track) ; Collins v. New York, etc., E. Co.,

55 N. Y. Super. Ct. 31, 8 N. Y. St. 164 [af-

firmed in 112 N. Y. 665, 20 N. E. 413] (em-
ployee of one who has contracted to lay
water-pipes in a railroad yard) ; Holmes v.

North Eastern E. Co., L. E. 6 Exch. 123, 40
L, J. Exch. 121, 24 L. T. Eep. N. S. 69 [a/-

firming 17 Wkly. Eep. 800]. See also Cin-

cinnati, etc.,Jl. Co. V. Eodes, 102 S. W. 321,
31 Ky. L. Eep. 430.

47. Illinois Cent. E. Co. v. Hopkins, 200
111. 122, 65 N. E. 656 [affirming 100 111. App.
594], holding that where plaintiff had for

eight years carried meals to mail clerks on
defendant's railroad ears under an agreement
with the clerks and with the knowledge and
consent of defendant, he was on defendant's

premises on its implied invitation in a. mat-
ter in which it was interested and was not
a mere licensee.

An employee of one railroad company is

not a trespasser or bare licensee in going
on the tracks of another railroad company
in the course of his duties with such other
company's express or implied permission.

Watts V. Richmond, etc., R. Co., 89 Ga. 277,

15 S. E. 365; McMarshall v. Chicago, etc.,

R. Co., 80 Iowa 757, 45 N. W. 1065, 20 Am.
St. Rep. 445; Turner i\ Boston, «tc., E. Co.,

158 Mass. 261, 33 N. E. 520.

48. Chicago, etc., E. Co. v. Martin, 31 Ind.

App. 308, 65 N. E. 591 (employee of a stone
company who continues his work on the stone
on a car which is being moved by the rail-

road company in making up a train) ; Ownes
V. Pennsylvania E. Co., 41 Fed. 187 (person
engaged in business near a railroad track
whose duties require him to pass from one
side of the track to the other).
A person given leave by a yard master of

a railroad company to learn the duties of a
certain occupation in the railroad yard witli

the expectation that he will be taken into
emplojTnent on becoming competent, with the
right to devote as much or little time as he
sees fit in acquiring the necessary linowledge,
is a licensee. Collier v. Michigan Cent. E
Co., 27 Ont. App. 630.

One who erects a movable platform on the
right of way of a railroad company for his
own convenienc« in unloading freight is a

mere licensee and the company is not bound
to see that the platform is so placed as not
to be struck by a train. McCabe v. Chicago,
etc., E. Co., 88 Wis. o3"l, 60 N. W. 260.
That one has been employed by the owner

to keep stock off the track does not save
him from being a trespasser. Louisville, etc.,

E. Co. V. Vittitoe, 41 S. W. 269, 19 Ky. L.
Eep. 612.

49. Cleveland, etc., E. Co. v. Stephenson,
139 Ind. 641, 67 N. E. 720; Sweeney v. Bos-
ton, etc., E. Co., 128 Mass. 5.

50. Cleveland, etc., E. Co. v. Stephenson,
139 Ind. 641, 37 N. E. 720.

51. Welch I'. Maine Cent. E. Co., 86 Me.
552, 30 Atl. 116, 25 L. E. A. 658.

The mere fact that a railroad employee
requests a person to do some act connected
with the management of the train does not
render such person any the less a trespasser,

unless the employee "had express authority

from the company to make the request. Ken-
tucky Cent. E. Co. v. Gastineau, 83 Ky. 119.

52. Welch L\ Maine Cent. R. Co., 86 Me.
552, 30 Atl. 116, 25 L. E. A. 658; Cleveland,

etc., R. Co. V. Marsh, 63 Ohio St. 236, 58
N. E. 821, 52 L. R. A. 142; Bonner v. Bryant,
1 Tex. Civ. App. 269, 21 S. W. 549., See
also Pennsvlvania Co. p. Gallagher, 40 Ohio
St. 637, 48 Am. Rep. 689.

[X, E, 2, a, (l)]
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to persons on or near its tracks, it must have failed to vise ordinary care in the
performance of some duty owed to the person injured,^ and the person injui-ed

must have taken ordinary care for his own protection.^* A railroad company
is not an insurer against every casualty that may happen, or liable for an injurj'

attributable to inevitable accident which no vigilance could avoid; ^ nor is it

required to provide against what it has no reasonable grounds to anticipate,^" and
if it exercises toward a person on or near its tracks what under the circimistances

is reasonable care it is not hable.^^ If persons are accustomed to cross or travel

on the railroad tracks at a particular place and this use is weU known to the rail-

road company and its employees, it is the duty of the company to use reasonable

care and diUgence to discover and avoid injury to such persons, whether tres-

passers or licensees, whom it may reasonably expect to be on the track at that

point,^' as where the railroad tracks cross or run along a pubhc street or highway
and have been long used by pedestrians.^^ Where the company is operating a
train on a city street used in common by it and pedestrians and vehicles, it must
take precautions against colUsions which are not necessary when it is operating

trains on its own right of way.""

53. Kansas Pac. B. Co. r. Ward, 4 Colo.

30; Galena, etc., R. Co. v. Jacobs, 20 111.

478; Atchison, etc., E. Co. v. Whitbeck,
57 Kan. 729, 48 Pac. 16; Ellington r. Great
Northern R. Co., 96 Minn. 176, 104 N. W.
827.

54. Galena, etc., R. Co. v. Jacobs, 20 111.

478.

Contributory negligence generally see i»i/ra,

X, E, 4.

VThere both parties stand on an equality
as to the means of avoiding an accident and
both are engaged in a lawful employment
no more than ordinary diligence can be de-

manded of either. Brand v. Schenectady,
etc., R. Co., 8 Barb. (N. Y.) 368.

55. Chicago, etc., E. Co. v. Stumps, 69 111.

409; Atchison, etc., R. Co. v. Wliitbeck, 57
Kan. 729, 48 Pac. 16; Whitcomb v. Louis-
ville, etc., R. Co., 47 La. Ann. 225, 16 So. 812.

56. Little r. Carolina Cent. R. Co., 118
N. C. 1072, 24 S. E. 514.

57. Heck v. New York Cent., etc., R. Co.,

94 N. Y. App. Div. 562, 88 N. Y. Suppl.

154; Kent r. New York, etc., E. Co., 51

N. Y. App. Div. 508, 64 N. Y. Suppl. 623;
Everett v. Richmond, etc., R. Co., 121 N. C.

519, 27 S. E. 991; Villeneuve v. Canadian
Pac. R. Co., 21 Quebec Super. Ct. 422.

A rule of the company requiring its em-
ployees to use " great care " to avoid injury
does not change the degree of care which the

law requires from a company to a stranger.

Heck ).'. New York Cent., etc., E. Co., 94

N. Y. App. Div. 562, 88 N. Y. Suppl. 154.

58. Bullard v. Southern R. Co., 116 Ga.

644, 43 S. E. 39; Cleveland, etc., E. Co. r.

Gahan, 24 Ohio Cir. Ct. 277; Chesapeake,

etc., B. Co. V. Eodgers, 100 Va. 324, 41

S. E. 732; Nuzum v. Pittsburgh, etc., R.

Co., 30 W. Va. 228, 4 S. E. 242. And see

in^ra, X, E, 2, a, (ii), (m).
59. Georgia.— Bullard v. Southern E. Co.,

116 Ga. 644, 43 S. E. 39.

Illinois.— East St. Louis Connecting R.

Co. V. Beames, 173 111. 582, 51 N. E. 68;

Chicago, etc., B. Co. r. Stumps, 69 111. 409,

holding that a railroad company must exer-

[X, E, 2, a, (i)]

cise a very high degree of care in operating
its road through public streets of a city.

Indiana.— Pittsburgh, etc., R. Co. v. War-
rum, (App. 1907) 82 N. E. 934, 84 N. E.

356; Manion c. Lake Erie, etc., R. Co., 40
Ind. App. 569, 80 X. E. 166.

Louisiana.— Lampkin v. McCormick, 105
La. 418, 29 So. 952, 83 Am. St. Eep. 245.

'New York.— Brand v. Schenectady, etc.,

E. Co., 8 Barb. 368.

Ohio.— Cleveland, etc., R. Co. v. Gahan,
24 Ohio Cir. Ct. 277.

Texas.— Gulf, etc., R. Co. v. Hodges, 76
Tex. 90, 13 S. W. 64; Gulf, etc., E. Co. v.

Walker, 70 Tex. 126, 7 S. W. 831, 8 Am.
St. Rep. 582; Rio Grande, etc., R. Co. v.

Martinez, 39 Tex. Civ. App. 460, 87 S. W.
853; Texas, etc., R. Co. v. Roberts, (Civ.

App. 1897) 45 S. W. 218 [affirmed in (1898)
45 S. W. 309].

United States.— Barlev -v. Chicago, etc., R.
Co., 2 Fed. Cas. Xo. 997, 4 Biss. 430.

See 41 Cent. Dig. tit. " Railroads," § 1235.
A railroad company is held to the same de-

gree of care as the owner of an ordinary car-
riage would exercise under like circumstances.
Beers r. Housatonuc E. Co., 19 Conn. 566

;

Brand v. Schenectady, etc., R. Co., 8 Barb.
(N. Y.) 368; Mooney v. Hudson River R.
Co.. 1 Sweeny (N. Y.) 325.

A private railroad running through and
across the thoroughfares of a city has been
held bound to use extraordinary care. Wil-
son I . Cunningham, 3 Cal. 241, 58 Am. Dec.
407.

Where the injury occurs near a public cross-
ing so that the means required to be adopted
by those operating the train will enable a
traveler to cross in safety at the crossing,

if carried out, would have enabled the person
injured to cross in safety at the place of the
accident, the liability of the railroad com-
pany will be measured by the legal principles
applicable to public crossings. Florida, etc.,

R. Co. V. Foxworth, 41 Fla. 1, 25 So. 338,
79 Am. St. Rep. 149.

60. Schwanenfeldt r. Chicago, etc., R. Co..
80 Nebr. 790, 115 N. W. 285.
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(ii) As TO Licensees Generally— (a) In General. The rights of tres-

passers and hcensees are entirely different from the rights of persons who are

upon premises of a railroad company by invitation, express or impUed, for a pur-

pose connected with its business/' As a general rule a mere naked licensee on
railroad tracks assumes the risks incident to his position/^ and except where his

presence thereon is known,"' or may be reasonably expected,"* a railroad company
is under no duty or obhgation to be actively vigilant in providing against danger

or accident to him; "^ and is liable to him only for injuries caused by its active

misconduct, or wilful or wanton injury."" But where a person is on the right

61. Illinois Cent. R. Co. v. Eicher, 202 111.

556, 67 N. E. 376 [reversing 100 111. App.

599].
62. Schreiner v. Great Northern R. Co., 86

Minn. 245, 90 N. W. 400, 58 L. R. A. 75;

Sutton V. New York Cent., etc., R. Co., 66

N. Y. 243 {reversing 4 Hun 760] ; Poling v.

Ohio River R. Co., 38 W. Va. 645, 18 S. E.

782, 24 L. R. A. 215.

63. Cleveland, etc., R. Co. v. Stein, 24
Ohio Cir. Ct. 643 (holding that a railroad

company is bound to use all reasonable dili-

gence to protect such persons after discover-

ing their peril) ; Norfolk, etc., R. Co. r. Wood,
99 Va. 156, 37 S. E. 846; Hogan v. Chicago,

etc., R. Co., 59 Wis. 139, 17 N. W. 632.

64. Norfolk, etc., R. Co. v. Denny, 106 Va.

383, 56 S. E. 321; Hogan v. Chicago, etc.,

R. Co., 59 Wis. 139, 17 N. W. 632. And
see cases cited infra, notes 67-70.

65. Georgia.— Savannah, etc., R. Co. v.

Waller, 97 Ga. 164, 25 S. E. 823, 34 L. R. A.

459.

Illinois.— Illinois Cent. R. Co. v. Eicher,

202 111. 556, 67 N. E. 376 [reversing 100 111.

App. 599] ; Illinois Cent. R. Co. v. Hopkins,

100 111. App. 594 [affirmed in 200 111. 122,

65 N. E. 656] ; Illinois Cent. R. Co. v.

Janes, 67 111. App. 649.

Kentucky.— Louisville, etc., R. Co. v.

Thornton, 58 S. W. 796, 22 Ky. L. Rep. 778.

Minnesota.— Schreiner v. Great Northern

R. Co., 86 Minn. 245, 90 N. W. 400, 58

L. R. A. 75, holding that persons having

no invitation to go on railroad tracks but

who walk thereon for their own convenience

are mere licensees and cannot require the

railroad company to protect them from open
and apparent dangers.

tlew York.— Sutton v. New York Cent.,

etc., R. Co., 66 N. Y. 243 [reversing 4 Hun
760] ; Meinrenken v. New York Cent., etc.,

R. Co., 81 N. Y. App. Div. 132, 80 N. Y.

Suppl. 1074; Goodall v. New York Cent.,

etc., R. Co., 89 Hun 559, 35 N. Y. Suppl.

544.

0?iio.— Cleveland, etc., R. Co. v. Stein, 24

Ohio Cir. Ct. 643.

Texas.— De la Pena r. International, etc.,

R. Co., 32 Tex. Civ. App. 241, 74 S. W. 58;

Reichert v. International, etc., R. Co., (Civ.

App. 1903) 72 S. W. 1031.

Virginia.— Norfolk, etc., R. Co. v. Bondu-
rant, 107 Va. 515, 59 S. E. 1091, 122 Am.
St. Rep. 867, 15 L. R. A. N. S. 443 (holding

that a railroad company does not owe to a li-

censee the duty of employing competent serv-

ants to run its trains) ; Chesapeake, etc., R.

Co. V. Farrow, 106 Va. 137, 55 S. E. 569;
Norfolk, etc., R. Co. v. Stegall, 105 Va. 538,

54 S. E. 19.

West Virginia.— Poling i'. Ohio River R.

Co., 38 W. Va. 645, 18 S. E. 782, 24 L. R.

A. 215.

Wisconsin.— Hogan v. Chicago, etc., R.

Co., 59 Wis. 139, 17 N. W. 632, holding that

a railroad company is not liable for injuries

to a mere licensee on its track whose presence

is unknown and unexpected if the usual

signals are given and the usual require-

ments of caution observed.

United States.— Delaware, etc., R. Co. v.

Wilkins, 153 Fed. 845, 83 C. C. A. 27;
Morgan v. Pennsylvania R. Co., 7 Fed. 78,

19 Blatchf. 239.

Canada.— Spence v. Grand Trunk R. Co.,

27 Ont. 303.

See 41 Cent. Dig. tit. " Railroads," § 1236.

A failure to prescribe rules and regulations

governing the use of its tracks by its li-

censees will not render a railroad company
liable for injuries to employees or one of

its licensees caused by the negligence of an-

other licensee. Texas Transp. Co. r. Shelton,

12 Tex. Civ. App. 651, 35 S. W. 874.

66. Alabama.—Mobile, etc., R. Co. v. Smith,

(1907) 45 So. 57.

California.— Means r. Southern California

R. Co., 144 Cal. 473, 77 Pac. 1001.

Delaware.— Tully v. Philadelphia, etc., R.

Co., 3 Pennew. 455, 50 Atl. 95; Weldon v.

Philadelphia, etc., R. Co., 2 Pennew. 11, 43

Atl. 156.

Illinois.— Thompson v. Cleveland, etc., R.

Co., 226 111. 542, 80 N. E. 1054, 9 L. R. A.

N. S. 672 [affirming 123 111. App. 47] ;

Illinois Cent. R. Co. v. Eicher, 202 111. 556,

67 N. E. 376 [reversing 100 111. App. 599] ;

Illinois Cent. R. Co. r. McMillion, 129 111.

App. 27, 37 ; Ahern v. Chicago, etc., R. Co.,

124 111. App. 36; McLaughlin v. Chicago, etc.,-

R. Co., 115 111. App. 262.

Indiana.— Lingenfelter r. Baltimore, etc.,

R. Co., 154 Ind. 49, 55 N. E. 1021.

Kentuckv.— See Illinois Cent. R. Co. r.

Willis, 97 S. W. 21, 29 Ky. L. Rep. 1187.

Louisiana.— Settoon v. Texas, etc., R. Co.,

48 La. Ann. 807, 19 So. 759.

Massachusetts.— Burke v. Boston, etc., R.
Co., 195 Mass. 179, 80 N. E. 695; Griswold
r. Boston, etc., R. Co., 183 Mass. 434, 67
N. E. 354.

Mississippi.— Illinois Cent. R. Co. r.

Lucas, 89 Miss. 411, 42 So. 607; Illinois

Cent. R. Co. r. Arnola, 78 :Wiss. 787, 29 So.

768, 84 Am. St. Rep. 64.'>.

[X, E, 2, a, (n), (a)]



768 [33 Cye.] BAILROADS

of way by the express or implied consent or invitation of the railroad company,®'
as where the public Ijas habitually passed across or along the right of way at a
certain place for a long time with the company's knowledge or consent, °* a rail-

road company has reason to anticipate his presence on the track at such point

Missouri.— Carr r. ilissouri Pac. E. Co.,

195 Mo. 214, 92 S. W. 874.
Sew Jersey.— Devoe r. New York, etc., R.

Co., 63 X. J. L. 276, 43 Atl. 899.
Xeio York.— Sutton v. New York Cent.,

etc., E. Co., 66 N. Y. 243 [reversing 4 Hun
760] ; Rosenthal v. New York, etc., R. Co.,

112 X. Y. App. Div. 431, 98 N. Y. Suppl.
476 ; Meneo v. Now Jersey Cent. R. Co., 84
N. Y. Suppl. 448.

Xorth Carolina.— Willis r. Atlantic, etc.,

R. Co., 122 N. C. 905, 29 S. E. 941.

Virginia.— Norfolk, etc., R. Co. v. Wood,
99 Va. 156. 37 S. E. 846.

United States.— Pennsylvania E. Co. v.

Martin, 111 Fed. 586, 4!) C. C. A. 474, 55
L. E. A. 361; Cleveland, etc., E. Co. r.

Tartt, 64 Fed. 823, 12 C. C. A. 618.

See 41 Cent. Dig. tit. " Railroads," § 1236.

A departure in some degree or particular
from the ordinary course of procedure will

not make the railroad company liable for

an injury resulting therefrom, unless the

doing of an act is shown which might reason-

ably be expected to cause injury to a per-

son lawfully on the track under a license.

Sutton V. New York Cent., et^., R. Co., 66
N. Y. 243 {reversing 4 Hun 760].

Degree of care.— As to active or unstable
surroundings cr conditions put in motion or
caused by a railroad company it owes to a
licensee on its right of wa}- a degree of care

reasonably commensurat? to the known
danger; hut as to mere accommodations
for travel and danger incident to fixed and
long established conditions or surroundings,

it owes such person no dutv. Illinois Cent.

E. Co. r. Parkhurft, 106 111. Apn. 467.

Licensee traveling alongside of track.

—

Tovi'ard the public traveling on a, roadway
alongside of a track as licensees rather than
by virtue of any legal right, the railroad

company is not required to exercise any
greater care than toward those traveling on
a public highway parallel to its tracks. Il-

linois Cent. R. Co. v. Schmitt, 100 III. App.
490.

67. California.— Hansen r. Southern Pac.

Co., 105 Cal. 379, 38 Pac. 957.

Illinois.— Illinois Cent. E. Co. v. Eioilier,

202 111. 556, 67 N. E. 376 [reversing 100 111.

App. 599] ; Elffin, etc., E. Co. !\ Thomas,
115 111. Apn. 508 [affirmed in 215 111. 158,

74 N. E. 109] ; Southern R. Co. v. Drake, 107

111. App. 12.

Jojca.— Croft v. Chicago, etc., E. Co., 134

Iowa 411, 109 N. W. 723.

Xein .Trrspy.— Devoe v. New York, etc., E.

Co., 63 N. J. L. 276, 43 Atl. 899.

Neiv Tori-.— Flvnn r. New Jersey Cent. E.

Co., 142 N. Y. 439, 37 N. E. 514.

South Carolina.— Bogffpuo r. Southern E.

Co., 64 S. C. 104, 41 S. E. 819.

Temas.— International, etc., R. Co. r.

Howell, (Civ. App. 1907) 105 S. W. 560

[X, E, 2, a, (ii), (a)]

[affirmed in (1908) 111 S. W. 142]; Law r.

Missouri, etc., R. Co., 29 Tex. Civ. App.
134, 67 S. W. 1025.

United States.— Northern Pac. E. Co. v.

Jones, 144 Fed. 47, 75 C. C. A. 206; Tutt
1'. Illinois Cent. E. Co., 104 Fed. 741, 44
C. C. A. 320.

England.— Marfell v. South Wales E. Co.,

8 C. B. N. S. 525, 7 Jur. N. S. 290, 29
L. J. C. P. 315, 2 L. T. Rep. N. S. 629, 8

Wkly. Rep. 765, 98 E. C. L. 525.

Canada.— Collier v. Michigan Cent. E. Co.,

27 Ont. App. 630.

See 41 Cent. Dig. tit. " Eailroads," § 1236.

The gist of the liability in such cases con-

sists in the fact that the person injured did

not act merely on motives of his own, to

which no sign of the o-mier or occupier con-

tributed; but that he entered the premises
because he was led by the acts or conduct
of the owner or occupier to believe that the

premises were intended to be used in the

manner in which he used them, and that

such use was not only acquiesced in but
was in accordance with the intention or
design for which the way or pla-'e was
adapted and prepared or allowed to be used.

Devoe r. New York, etc., E. Co., 63 N. J. L.

276. 43 Atl. 899.

68. Illinois.— St. Louis Nat. Stock Yards
V. Brennan, 126 111. App. 601.

Jlissonri.— Frve r. St. Louis, etc.. R. Co.,

200 Mo. 377, 98 'S. W. 566, 8 L. R. A. N. S.

1069.

Xcw York.— Swift r. Staten Island Rapid
Transit E. Co.. 123 N. Y. 645, 25 N. E. 378
[affirniing 52 Hun 614, 5 N. Y. Suppl. 316] ;

:McCarty i'. New York Cent., etc., E. Co.,

73 N. Y. App. Div. 34, 76 N. Y. Suppl. 321
(holding that where boatmen had possessed
the right and been in the habit for many
years of passing along a railroad track, the
company was presumed to know of this cus-

tom and was bound to exercise reasonable
care for their protection) ; Larkin v. New
York, etc., R. Co., 19 N. Y. Suppl. 479;
Winslow r. Boston, etc., E. Co., 11 N. Y.
St. 831.

Ohio.— Harriman i\ Pittsburgh, etc., E.
Co., 45 Ohio St. 11, 12 N. E. 451, 4 Am.
St. Rep. 507 : Baltimore, etc., R. Co. v.

Campbell, 28 Ohio Cir. Ct. 662.

South Carolina.— Jones r. Charleston, etc.,

R. Co., 65 S. C. 410, 33 S. E. 884.
Texas.— Over r. Missouri, etc., E. Co.,

(Civ. App. 1903) 73 S. W. 535; Texas, etc.,

R. Co. r. Phillios, (Civ. App. 1897) 40 S. W.
344. See also Missouri, etc.. E. Co. c. Brown,
(Civ. Anp. 1907) 101 S. W. 464.
Tirqinia.— Williamson v. Southern E. Co.,

104 Va. 146, 51 S. E. 195, 70 L. R. A. 1007.
Wisconsin.— Davii v. Chicago, etc., E. Co.,

58 Wis. 646, 17 N. W. 406, 46 Am. Rep. 667;
Delanev v. Milwaukee, etc., R. Co., 33 Wis.
67.
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and is bound to use reasonable care to avoid injuring him, even though the employ-
ees in charge of the engine or cars which caused the injury were ignorant of such
custom,'"' or were unaware of his presence on the track.™

(b) Children. The above rules also apply to children who are on the track.

If the child is thereon as a licensee without invitation, the railroad company
owes it no duty except not to wantonly or wilfully injure it," unless its presence

is known to the railroad employees, in which case reasonable care should be
used to protect it from danger." Likewise where the company has reason to

expect that children will be on the track at a certain point, it is under the duty
of using ordinary care to discover their presence and avoid injuring them."

(m) As TO Trespassers Generally — (a) Irv General. While the mere
fact that a person injured is a trespasser will not generally relieve a railroad com-
pany from liability for its neghgence in causing such injury,'* as a general rule

a railroad company is under no duty or obUgation to exercise active vigilance to

provide against injury to trespassers on its tracks or right of way until their pres-

ence is known," particularly where the track is fenced and in the vicinity of signs

United States.— Cahill v. Chicago, etc., E.
Co., 74 Fed. 28.5, 20 C. C. A. 184.

See 41 Cent. Dig. tit. " Railroads," § 1236.

69. Over v. Missouri, etc., R. Co., (Tex.

Civ. App. 1903) 73 S. W. 535.

70. Elgin, etc., R. Co. v. Thomas, 115 111.

App. 508 [affirmed in 215 111. 158, 74 N. E.

109].
71. Cleveland, etc., R. Co. v. Adair, 12

Ind. App. 569, 39 N. E. 672, 40 N. E. 822;
Byrnes i'. Boston, etc., R. Co., 181 Mass. 322,

«3 N. E. 897; Schug v. Chicago, etc., R. Co.,

102 Wis. 515, 78 N. W. 1090.

A railroad company need not keep or warn
"boys off a public street used by it. Le
Beau V. Pittsburg, etc., R. Co., 69 111. App.
557.

72. Devereaux v. Thornton, 4 Ohio Dec.

(Reprint) 449, 2 Clev. L. Rep. 177, holding

that where a child six years old is on a

lailroad track near where the trains of the

railroad company stop and move frequently,

the company is not relieved from liability

merely by ordering the child to go away
from such vicinity, but it should see that it

does go away.
73. See infra, X, E, 2, a, (vm), (b), (3).

74. Jackson v. Kansas City, etc., R. Co.,

157 Mo. C21, 58 S. W. 32, 80 Am. St. E:p.

650; Patton v. East Tennessee, etc., H. Co.,

S9 Tenn. 370, 15 S. W. 919, 12 L. R. A.

184 (holding, however, that such fact con-

stitutes contributory negligence to be con-

sidered by the jury) ; Houston East, etc.,

Texas R. Co. v. Adams, 44 Tex. Civ. App.
288, 98 S. W. 222.

75. Alabama.— Birmingham R., etc., Co.

-». Jones, (1907) 45 So. 177; Southern B.

Co. V. Stewart, (1907) 45 So. 51.

Arkansas.— St. Louis Southwestern R. Co.

«. Bryant, 81 Ark. 368, 99 S. W. 693.

Connecticut.— Nolan v. New York, etc., R.

Co., 53 Conn. 461, 4 Atl. 106.

Georgia.— Southern R. Co. v. Chatman,
124 Ga. 1026, 53 S. E. 692, 6 L. R. A. N. S.

283. See Holmes v. Central R., etc., Co., 37

Ga. 593.

Illinois.— James v. Illinois Cent. R. Co.,

a95 111. 327, 63 N. E. 153 [affirming 93 111.

[49]

App. 294] ; McLaln v. Chicago, etc., R. Co.,

121 HI. App. 614; Kinnare v. Chicago, etc.,

R. Co., 114 111. App. 230; Cleveland, etc., R.

Co. V. Largent, 108 111. App. 650.

Indiana.— Brooks v. Pittsburgh, etc., R.
Co., 158 Ind. 62, 62 N. E. 694.

loioa.— Earl v. Chicago, etc., R. Co., 109

Iowa 14, 79 N. W. 381, 77 Am. St. Rep. 516;
Thomas v. Chicago, etc., R. Co., 103 Iowa
649, 72 N. W. 783, 39 L. R. A. 399; Baker
V. Chicago, etc., R. Co., 95 Iowa 163, 63

N. W. 667. Compare Clampit v. Chicago,
etc., R. Co., 84 Iowa 71, 50 N. W. 673.

Kansas.— Mason v. Missouri Pac. R. Co.,

27 Kan. 83, 41 Am. Rep. 405.

Kentucky.— Goodman v. Louisville, etc.,

R. Co., 116 Ky. 900, 77 S. W. 174, 25 Ky.
L. Rep. 1086, 63 L. R. A. 657; Davis v.

Chesapeake, etc., R. Co., 116 Ky. 144, 75
S. W. 275, 25 Ky. L. Rep. 342 [opinion in

70S. W. 857, 24 Ky. L. Rep. 1125 withdrawn]
Brown v. Louisville, etc., R. Co., 97 Ky. 228,

30 S. W. 639, 17 Ky. L. Rep. 145; Shackle-

ford V. Louisville, etc., R. Co., 84 Ky. 43,

4 Am. St. Rep. 189 ; Adams v. Louisville,

etc., R. Co., 104 S. W. 363, 31 Ky. L. Rep.
987 ; Smith v. Illinois Cent. R. Co., 90 S. W.
254, 28 Ky. L. Rep. 723; Yates v. Illinois

Cent. R. Co., 89 S. W. 161, 28 Ky. L. Rep.
75; Chesapeake, etc., T>. Co. v. See, 79 S. W.
252, 25 Ky. L. Rep. 1995; Gregory v. Louis-
ville, etc., R. Co., 79 S. W. 238, 25 Ky. L.

Rep. 1986 ; Louisville, etc., R. Co. r. Vittitoe,

41 S. W. 269, 19 Ky. L. Rep. 612; Embry
I'. Louisville, etc., R. Co., 36 S. W. 1123,
18 Ky. L. Rep. 434.

Louisiana.— Gilliam v. Texas, etc., R. Co.,

114 La. 272, 38 So. 166; O'Connor p. Illinois

Cent. R. Co., 44 La. Ann. 339, 10 So. 678;
Reary v. Louisville, etc., R. Co., 40 La. Ann.
32, 3 So. 390, 8 Am. St. Rep. 497.

Massachusetts.— McCreary r. Boston, etc.,

R. Co., 156 Mass. 316. 31 N. E. 126.

Minnesota.— Ellington v. Great Northern
R. Co., 96 Minn. 176, 104 N. W. 827.

Mississippi.— Christian v. Illinois Cent. E.

Co., 71 Miss. 237, 15 So. 71.

Missouri,— Barney t'. Hannibal, etc., E.
Co., 126 Mo. 372, 28 S. W. 1069, 26 L. R. A.

[X, E, 2, a, (m), (a)]
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warning people to keep off the tracks; '" and is only bound to abstain from wan-
tonly, recklessly, or wilfully injuring a trespasser,'^ and to exercise reasonable

847; Reyner v. Kansas City, etc., R. Co.,

86 Mo. App. 521.

Vew Sampshire.— Shea v. Ooncord, etc.,

R. Co., 69 N. H. 361, 41 Atl. 774.
Oregon.— Ward v. Southern Pac. Co., 25

Oreg. 433, 36 Pac. 166, 23 L. R. A. 715.
Pennsylvania.— Philadelphia, etc., R. Co.

V. Hummell, 44 Pa. St. 375, 84 Am. Dec. 457.
South Carolina.— Carter v. Columbia, etc.,

R. Co., 19 S. C. 20, 45 Am. Rep. 754.

Texas.— McCox en v. Gulf, etc., R. Co.,

(Civ. App. 1903) 73 S. W. 46.

Virginia.— Chesapeake, etc., R. Co. v.

Farrow, 106 Va. 137, 55 S. E. 569; Nor-
folk, etc., R. Co. V. Wood, 99 Va. 156, 37

S. E. 846.

Washington.— Dotta v. Northern Pac. R.

Co., 36 Wash. 506, 79 Pac. 32.

United States.— Cleveland, etc., R. Co. v.

Tartt, 99 Fed. 369, 39 C. C. A. 568; Sheehan
V. St. Paul, etc., R. Co., 76 Fed. 201, 22
C. C. A. 121.

England.— Harrison v. North Eastern R.

Co., 29 L. T. Rep. N. S. 844, 22 Wkly. Rep.

335.

See 41 Cent. Dig. tit. " Railroads," § 1238.

That the trespasser might have been seen

before he was, or that the train was running
at a dangerous or illegal rate of speed, is

merely evidence of negligence which in such

cases does not give a right of action for the

injury. Cleveland, etc., R. Co. v. Tartt, 99

Fed. 369, 39 C. C. A. 568.

76. Frye v. St. Louis, etc., R. Co., 200 Mo.
377, 98 S. W. 566, 8 L. R. A. N. S. 1069.

77. Alahama.— Southern R. Co. v. Stewart,

(1907) 45 So. 51; Verner v. Alabama Great
Southern R. Co., 103 Ala. 574, 15 So. 872;

Glass V. Memphis, etc., R. Co., 94 Ala. 581,

10 So. 215.

Delaware.— Tullv v. Philadelphia, etc., R.

Co., 3 Pennew. 455, 50 Atl. 95; Patterson v.

Philadelphia, etc., R. Co., 4 Houst. 103.

Georgia.— Kendrick r. Seaboard Air-Line

R. Co., 121 Ga. 775, 49 S. E. 762; Seaboard
Air-Line R. Co. r. Shigg, 117 Ga. 454, 43

S. E. 706; Ashworth v. Southern R. Co., 116

Ga. 635, 43 S. E. 36, 59 L. R. A. 592; Grady
f. Georgia R., etc., Co., 112 Ga. 668, 37 S. E.

861; Western, etc., R. Co. v. Meigs, 74 Ga.

857.

Illinois.— Bartlett v. Wabash R. Co., 220
111. 163, 77 N. E. 96 [affirming 116 111. App.
67] ; Illinois Cent. R. Co. v. Eicher, 202 111.

556, 67 N. E. 376 [reversing 100 HI. App.
599] ; James v. Illinois Cent. R. Co., 195 111.

327, 63 N. E. 153 [affirming 93 111. App.
294] ; Blanchard v. Lake Shore, etc., R. Co.,

126 111. 416, 18 N. E. 799, 9 Am. St. Rep.

630; Janowicz v. Pittsburgh, etc., R. Co., 124

111. App. 149; McLaughlin v. Chicago, etc.,

R. Co., 115 111. App. 262; Kinnare v. Chicago,

etc., R. Co., 114 111. App. 230; Cleveland,

etc., R. Co. V. Cline, 111 111. App. 416, 424;

Cleveland, etc., R. Co. v. Largent, 108 111.

App. 650; Belt R. Co. v. Banicki, 102 111.

App. 642 ; Griffin v. Chicago, etc., R. Co., 101

[X, E, 2, a, (ill), (A)]

111. App. 284; Union Stock Yard, etc., Co. v.

Goodman, 91 111. App. 426; Jelinski v. Belt

R. Co., 86 111. App. 535; Robards v. Wabash
R. Co., 84 111. App. 477 ; Meehan v. Chicago,

etc., R. Co., 67 111. App. 39; Eggmann v. St.

Louis, etc., R. Co., 47 111. App. 507.

Indiana.— Jordan v. Grand Rapids, etc., R.
Co., 162 Ind. 464, 70 N. E. 524, 102 Am. St.

Rep. 217; Chicago, etc., R. Co. t'. Hedges, 105

Ind. 398, 7 N. E. 801 ; Terre Haute, etc., R.
Co. V. Graham, 95 Ind. 286, 48 Am. Rep.
719.

Massachusetts.— Wright v. Boston, etc., R.
Co., 142 Mass. 296, 7 N. E. 866; Johnson V.

Boston, etc., R. Co., 125 Mass. 75.

Michigan.— Trudell v. Grand Trunk R.
Co., 126 Mich. 73, 85 N. W. 250, 53 L. R. A.
271.

Minnesota.— Ellington v. Great Northern
R. Co., 96 Minn. 176, 104 N. W. 827 ; Lando
V. Chicago, etc., R. Co., 81 Minn. 279, 83
N. W. 1089.

_

Mississippi.— Dooley v. Mobile, etc., R.
Co., 69 Miss. 648, 12 So. 956 ; Louisville, etc.,

R. Co. V. Williams, 69 Miss. 631, 12 So. 957.

New Hampshire.— See Brown v. Boston,
etc., R. Co., 73 N. H. 568, 64 Atl. 1941, hold-
ing thai Laws (1899), c. 7.5, § 2, limiting a
railroad company's civil liability to persons
injured while engaged in any act prohibited
by section 1 to damages occasioned by its
" wilful or gross negligence " does not limit
the company's liability to damages occasioned
by wilful or gross negligence in an action
for injuries caused to a person while walking
by the side of the track In the absence of
a posted notice forbidding such use of the
track.

New York.—-Rosenthal v. New York, etc.,

R. Co., 112 N. Y. App. Div. 431, 98 N. Y.
Suppl. 476; Clarke v. New York Cent., etc.,

R. Co., 104 N. Y. App. Div. 167, 93 N. Y.
Suppl. 525 ; Le Due v. New York Cent., etc.,

R. Co., 92 N. Y. App. Div. 107, 87 N. Y.
Suppl. 364; Riordan v. New York Cent., etc.,

R. Co., 41 Misc. 399, 84 N. Y. Suppl. 1046.

Ohio.— Wabash R. Co. v. Norway, 7 Ohio
Cir. Ct. 449, 4 Ohio Cir. Dec. 674; Driscoll

V. Cincinnati, etc., R. Co., 1 Ohio Cir. Ct.

493, 1 Ohio Cir. Dec. 274.

Pennsylvania.—-Bourkc v. Delaware, etc.,

R. Co., i Lack. Leg. Rec. 108.

South Carolina.— Haltiwanger v. Colum-
bia, etc., R. Co.. 64 S. C. 7, 41 S. E. 810.

Texas.— Houston, etc., R. Co. v. Boozer, 2

Tex. Unrep. Cas. 452, holding that the negli-

gence of the company must be so gross that
it would have been liable for exemplary dam-
ages in case death had ensued.

Utah.—Hern v. Southern Pac. Co., 29 Utah
127, 81 Pac. 902.

Virginia.— Norfolk, etc., R. Co. V. Wood,
99 Va. 156, 37 S. E. 846.

West Virginia.— Huff v. Chesapeake, etc.,

R. Co., 48 W. Va. 45, 35 S. E. 866.
United States.— Grand Trunk R. Co. v.

Flagg, 156 Fed. 369, 84 C. C. A. 263; Kansas-
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care to avoid injuring him after discovering his peril." A trespasser cannot

complain of a failure of a railroad company to observe a statute regulating the

City, etc., R. Co. v. Cook, 66 Fed. 115, 13

C. 0. A. 364, 28 L. R. A. 181.

See 41 Cent. Dig. tit. " Kailroads," § 1238.

Wheie a person lying on the tiack in an
unconscious condition is killed, it is imma-
terial, in the absence of gross negligence on
the part of the railroad company, whether
such condition is the result of intoxication,

or is caused by fever or some uncontrollable

circumstance. Missouri Pac. K. Co. v. Brown,
(Tex. 1891) 18 S. W. 670.

78. Alahama.— Southern R. Co. v. Stewart,

(1907) 45 So. 51.

Arkansas.— St. Louis Southwestern, R. Co.

V. Bryant, 81 Ark. 368, 99 S. W. 693.

Georgia.—Southern E. Co. v. Chatman, 124

Ga. 1026, 53 S. E. 692, 6 L. R. A. N. S. 283;

Hambright r. Western, etc., E. Co., 112 Ga.

36, 37 S. E. 99; Atlanta, etc., Air-Line R. r.

Gravitt, 93 Ga. 369, 20 8. E. 550, 44 Am. St.

Rep. 145, 26 L. R. A. 553 ; Atlanta, etc., Air-

Line R. Co. r. Leach, 91 Ga. 419, 17 S. E.

619, 44 Am. St. Rep. 47.

/ZZtnois.— Bartlett f. Wabash R. Co., 220
111. 163, 77 N. E. 96 [affirming 116 111. App'.

67] ; Illinois Cent. R. Co. v. Eicher, 202 111.

556, 67 N. E. 376 [reversing 100 111. App.
599] ; Chicago Terminal Transfer R. Co. v.

Gruss, 200 111. 195, 65 N. E. 693 [affirming
102 111. App. 439] ; James v. Illinois Cent. R.
Co., 195 111. 327, 63 N. E. 153 [affirming 93
111. App. 294] ; Pittsburg, etc., R. Co. V.

Bumstead, 48 111. 221, 95 Am. Dec. 539;
McGuire v. Chicago, etc., E. Co., 120 111. App.
111.

Indiana.—Chicago, etc., R. Co. v. Pritchard,
168 Ind. 398, 79 N. E. 508, 81 N. E. 78, 9

L. R. A. N. S. 857 [affirming 39 Ind. App.
701, 78 N. E. 1044] ; Jordan v. Grand Rapids,
etc., R. Co., 162 Ind. 464, 70 N. E. 524, 102

Am. St. Rep. 217 ; Parker v. Pennsylvania
Co., 134 Ind. 673, 34 N. E. 504, 23 L. R. A.
552.

Kentucky.— Chesapeake, etc., R. Co. v.

Nipp, 125 'Ky. 49, 100 S. W. 246, 30 Ky. L.

Rep. 1131 ; Louisville, etc., R. Co. v. Redmon,
122 Ky. 385, 91 S. W. 722, 28 Ky. L. Rep.
1293; Davis i'. Chesapeake, etc., R. Co., 116

Kv. 144, 75 S. W. 275, 25 Ky. L. Rep. 342
[opinion in 70 S. W. 857, 24 Ky. L. Rep.
1125 withdrawn] ; Louisville, etc., R. Co. v.

Hocker, 111 Kv. 707, 64 S. W. 638, 65 S. W.
119, 23 Ky. L. Rep. 982, 1274; Brown v.

Louisville, etc., R. Co., 97 Ky. 228, 30 S. W.
639, 17 Ky. L. Rep. 145; Adams v. Louisville,

etc., R. Co., 104 S. W. 363, 31 Ky. L. Rep.

987; Prince I'. Illinois Cent. R. Co., 99 S. W.
293, 30 Ky. L. Rep. 469; Beiser v. Chesa-
peake, etc., R. Co., 92 S. W. 928, 29 Ky. L.

Rep. 249; Smith v. Illinois Cent. E. Co., 90
S. W. 254, 28 Ky. L. Eep. 723; Yates v.

Illinois Cent. R. Co., 89 S. W. 161, 28 Ky. L.

Rep. 75; Manning v. Illinois Cent. E. Co., 84
S. W. 565, 27 Kv. L. Rep. 142; Maysville,

etc., R. Co. V. McCabe, 82 S. W. 233, 26 Ky.
L. Rep. 532; Wilmuth v. Illinois Cent. E.

Co., 76 S. W. 193, 25 Ky. L. Rep. 671;

Chesapeake, etc., R. Co. v. Perkins, 47 S. W.
259, 20 Ky. L. Rep. 608; Louisville, etc., R.

Co. V. Vittitoe, 41 S. W. 269, 19 Ky. L. Rep.

612; Embry v. Louisville, etc., R. Co., 36

S. W. 1123, 18 Ky. L. Rep. 434; Eastern

Kentucky E. Co. v. Powell, 33 S. W. 629, 17

Ky. L. Eep. 1051 ; Gherkins v. Louisville, etc.,

R. Co., 30 S. W. 651, 17 Ky. L. Rep. 201.

Minnesota.— Hepfel v. St. Paul, etc., R.

Co., 49 Minn. 263, 51 N. W. 1049.

Mississippi.— Christian v. Illinois Cent. R.

Co., 71 Miss. 237, 15 So. 71; Mobile, etc., R.

Co. V. Watly, 69 Miss. 145, 13 So. 825.

Missouri.—^Eine v. Chicago, etc., E. Co., 88

Mo. 392; Burde v. Chicago, etc., R. Co., 123

Mo. App. 629, 100 S. W. 509.

Nebraska.— Chicago, etc., R. Co. v. Wilgus,
40 Nebr. 660, 58 N. W. 1125; Chicago, etc.,

R. Co. V. Wymore, 40 Nebr. 645, 58 N. W.
1120.

'New Hampshire.— Brown v. Boston, etc.,

R. Co., 73 N. H. 568, 64 Atl. 194.

Neip York.— Remer v. Long Island R. Co.,

48 Hun 352, 1 N. Y. Suppl. 124.

North Carolina.— Harris t,-. Atlantic Coast
Line R. Co., 132 N. C. 160, 43 S. E. 589;
Perry t. Western North Carolina R. Co., 128

K C. 471, 39 S. E. 27; Norwood v. Raleigh,

etc., E. Co., Ill N. C. 236, 16 S. E. 4; Lay v.

Eichmond, etc., E. Co., 106 N. C. 404, 11

S. E. 412.

Ohio.— Erie E. Co. v. McCormick, 69 Ohio
St. 45, 68 N. E. 571; Cleveland, etc., E. Co.

r. Gahan, 24 Ohio Cir. Ct. 277 [distinguish-

ing Lake Shore, etc., E. Co. v. Orvis, 12 Ohio
Cir. Ct. 710, 4 Ohio Cir. Dec. 452].

Tennessee.—-East Tennessee, etc., R. Co. v.

Pain, 12 Lea 35.

Texas.— Houston, etc., E. Co. r. Eamsey,
43 Tex. Civ. App, 603, 97 S. W. 1067; Smith
r. International, etc., E. Co., 34 Tex. Civ.

App. 209, 78 S. W. 556; Over v. Missouri,
etc., E. Co., (Civ. App. 1903) 73 S. W. 535;
McOow^en v. Gulf, etc, E. Co., (Civ. App.
1903) 73 S. W. 46.

Virginia.— Chesapeake, etc., E. Co. v. Ear-
row, 106 Va. 137, 55 S. E. 569; Seaboard,
etc., E. Co. V. Vaughan, 104 Va. 113, 51 S. E.
452.

United States.— Texas, etc., E. Co. v. Mod-
awell, 151 Fed. 421, 80 C. C. A. 651, 9

L. E. A. N. S. 646; Tutt v. Illinois Cent. E.
Co., 104 Fed. 741, 44 C. C. A. 320.

See 41 Cent. Dig. tit. " Eailroads," § 1238.
Where a station agent is notified that a

trespasser, in a helpless condition, is on the

track ahead of a train, his failure to notify

the operators of the train renders the com-
pany liable for the trespasser's death. Glenn
v. Louisville, etc., E. Co., 90 S. W. 975, 28
Ky. L. Eep. 949.
Where by reason of night and a curve in

the track the operators of a train could not
see a trespasser on the track until it was too

late to prevent injury, the railroad company
is not responsible. Hoback v. Louisville, etc.,

R. Co., 99 S. W. 241, 30 Ky. L. Eep. 476.

[X, E, 2, a, (III), (A)]
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movement of trains.''' While in some jurisdictions in order to render the
railroad company hable for its failure to exercise ordinary care there must be
actual knowledge of the trespasser's peril imputable to the company,'" in most
jmisdictions the company is imder the duty of using reasonable care to discover
and avoid injuring trespassers whom it has reason to anticipate may be on the
tracks,'^ as where within the company's knowledge persons have been accustomed
to be on the tracks at a certain place, '^ as in a city or thickly settled community
where persons are likely to be found trespassing.''

79. Chicago, etc., R. Co. v. Moran, 129 111.

App. 38.

The failure to ohserve a statutory duty
does not render a railroad company liable

to a trespasser unless the injury was wanton
or wilful. Chicago, etc., R. Co. v. Tice, HI
III. App. 161 ; Chesapeake Beach R. Co, v.

Donahue, 107 Md. 119, 68 Atl. 507, failure
to stop for a half minute at stations as re-

quired by Code Pub. Gen. Laws, art. 23,

§ 266.

80. Cleveland, etc., R. Co. v. Largent, 108
111. App. 650; Thomas r. Chicago, etc., R.
Co., 103 Iowa 649, 72 N. W. 783, 39 L. R. A.
399; Smith v. Illinois Cent. R. Co., 90 S. W.
254, 28 Kv. L. Rep. 723; Erie R. Co. v. Mc-
Cormick, 69 Ohio St. 45, 68 N. E. 571.

81. Georgia.— Southern R. Co. i'. Chat-
man, 124 Ga. 1026, 53 S. E. 692, 6 L. R. A.
N. S. 283; Ashworth v. Southern R. Co., 110
Ga. 635, 43 S. E. 36, 59 L. R. A. 592. In
this state the duty to observe ordinary care

to a trespasser on a track does not devolve
on the company's employees until his pres-

ence is known to tliem, but where the circum-
stances are such that the employees are
bound on a given occasion to anticipate that
persons may be on the track at a certain
place, they must take such precautions to
prevent injury as will meet the require-

ments of ordinary care and diligence. South-
ern R. Co. V. Chatman, supra ; Hambright v.

Western, etc., R. Co., 112 Ga. 36, 37 S. E. 99.

Missouri.— Eppstein v. Missouri Pae. R.
Co., 197 Mo. 720, 94 S. W. 967; Koegel v.

Missouri Pac. R. Co., 181 Mo. 379, 80 S. W.
905.

Nebraska.— Chicago, etc., R. Co. r. Wilgus,
40 Nebr. 660, 58 K. W. 1125; Chicago, etc.,

R. Co. V. Wymore, 40 Nebr. 645, 58 N. W.
1120.

New Hampshire.— Brown v. Boston, etc.,

R. Co., 73 N. H. 568, 64 Atl. 194; Myers v.

Boston, etc., R. Co., 72 N. H. 175, 55 Atl.

892; Shea v. Concord, etc., R. Co., 69 N. H.
361, 41 Atl. 774; Mitchell v. Boston, etc., R.
Co., 68 N. H. 96, 34 Atl. .674; Felch v. Con-
cord R. Co., 66 N. H. 318, 29 Atl. 557.

Oregon.— Cassida v. Oregon R., etc., Co.,

14 Greg. 551. 13 Pac. 438.

Virginia.— Norfolk, etc., R. Co. v. Wood,
99 Va. 156, 37 S. E. 846.

Washington.— Dotta v. Northern Pac. R.
Co., 36 Wash. 506, 79 Pac. 32.

See 41 Cent. Dig. tit. " Railroads," § 1238.

That the railroad company knows of the

presence of a large crowd of people at a pic-

nic ground on the railroad line does not im-

pose on the company the duty of anticipating
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that any of tliose persons will trespass upon
a railroad trestle situated some distance from
the picnic ground, in violation of warning
notices erected thereon. Smith v. Illinois

Cent. R. Co., 90 S. W. 254, 28 Ky. L. Rep.

723.
82. Delaware.— Patterson v. Philadelphia,

etc., R. Co., 4 Houst. 103.

Georgia.— Macon, etc., R. Co. v. Parker,

127 Ga. 471, 56 S. E. 616.

Kentucky.— Louisville, etc., R. Co. v. Dan-
iel, 91 S. W. 691, 28 Ky. L. Rep. 1146, 3

L. R. A. N. S. 1190.

Missouri.— Koegel v. Missouri Pac. R. Co.,

181 Mo. 379, 80 S. W. 905. Mo. Rev. St.

(1889) § 2611, providing that if any person
not connected with or employed on the rail-

road shall walk on the track except where the
track is laid along a publicly traveled road
and be injured thereby, he shall be deemed a
trespasser in any action brought therefor,

does not destroy plaintiff's right of recovery,

since such statute only means that under
such circumstances the walking on the track

is to be considered negligence per se and will

defeat a recovery in a case where contribu-

tory negligence would defeat it and does not
relieve the company from all duty of exercis-

ing care toward a trespasser. Morgan v.

Wabash R. Co., 159 Mo. 262, 60 S. W.
195.

North Carolina.— Norwood v. Raleigh, etc.,

R. Co., Ill N. C. 236, 16 S. E. 4.

South Carolina.— Carter i\ Columbia, etc.,

R. Co., 19 S. C. 20, 45 Am. Rep. 754.

Texas.— Texas, etc., R. Co. v. Watkins, 88
Tex. 20, 29 S. W. 232; St. Louis, etc., R.

Co. V. Crosnoe, 72 Tex. 79, 10 S. W. 342;
International, etc., R. Co. t'. Ploeger, (Civ.

App. 1900) 93 S. W. 226; Texas, etc., R. Co.

V. Barrett, 23 Tex. Civ. App. 545, 57 S. W.
602; St. Louis, etc., R. Co. v. ShifBet, (Civ.

App. 1900) 56 S. W. 697.

Tirginia.—Blankenship v. Chesapeake, etc.,

R. Co., 94 Va. 449, 27 S. E. 20.

See 41 Cent. Dig. tit. " Railroads," § 1238.
Where an unfenced railroad track is quite

generally used as a highway by the public
those in charge of passing engines arc bound
to use reasonable diligenc-e to prevent injury
to persons on the track. Corbett v. Oregon
Short Line Co., 25 Utah 449, 71 Pac. 1065.

83. Brown v. Louisville, etc., R. Co., 97
Kv. 228, 30 S. W. 639, 17 Kv. L. Rep. 145;
Illinois Cent. R. Co. r. Murphy, 97 S. W.
729, 30 Kv. L. Rep. 93 ; Chesapeake, etc., R.
Co. V. Perkins, 47 S. W. 259, 20 Ky. L. Rep.
608 ; Pennsylvania R. Co. )'. Lewis, 79 Pa. St.

33; Young V. Clark, 16 Utah 42, 50 Pac. 832;
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(b) Children.^^ The above rules also apply to children as trespassers; and
while the age or discretion of a child is to be considered in determining the ques-

tion of negligence or contributory negligence,*'' yet it may become a trespasser,

and as a general rule a railroad company owes no greater duty to it than to an
adult,*' and is not bound to use active vigilance to discover a child's presence,

or to provide against injuring it; *' but it is bound only to abstain from wilful or

wanton injury,'* and to exercise ordinary care to avoid injuring the child after

discovering its peril, *^ or where it has reason to anticipate that a child will be

Lindsay v. Canadian Pac. R. Co., 68 Vt. 556,
35 Atl. 513.

84. Injuries to children on turn-tables see

Negligence, 29 Cyc. 463.

85. Mack v. South Bound R. Co., 52 S. C.

323, 29 S. E. 905, 6S Am. St. Rep. 913, 40
L. R. A. 679. And see infra, X, E, 4, a,

(IV), (A).

86. Alabama Great Southern R. Co. v.

Mooter, 116 Ala. 642, 22 So. 900; Lake Shore,

etc., R. Co. V. Clark, 41 111. App. 343 ; Felton
V. Aubrey, 74 Fed. 350, 20 C. C. A. 436.

87. Georgia.— Southern R. Co. v. Chat-
man, 124 Ga. 1026, 53 S. E. 692, 6 L. R. A.

N. S. 283; Nashville, etc., R. Co. v. Priest,

117 Ga. 767, 45 S. E. 35; Southern R. Co. v.

Eubanks, 117 Ga. 217, 43 S. E. 487.

Illinois.— Fitzgerald v. Chicago, etc., R.

Co., 114 111. App. 118; Haberlau v. Lake
Shore, etc., R. Co., 73 111. App. 261, holding

that there is no duty on a railroad company
to see that children do not climb upon its

trains at street crossings.

Iowa.— Wagner v. Chicago, etc., R. Co.,

124 Iowa 462, 100 N. W. 332; Horn v. Chi-

cago, etc., R. Co., 124 Iowa 281, 99 N. W.
1068; Thomas i". Chicago, etc., R. Co., 93

Iowa 248, 61 N. W. 967.

Kentucky.— Jackson )>. Louisville, etc., R.
Co., 46 S. W. 5, 20 Ky. L. Rep. 309.

Michigan.— Hamilton v. Detroit, etc., R.

Co., 142 Mich. 56, 105 N. W. 82; Bledsoe v.

Grand Trunk R. Co., 126 Mich. 312, 85 N. W.
738.

Minnesota.— Ellington v. Great Northern
R. Co., 96 Minn. 176, 104 N. W. 827.

NeiB Jersey.— Delaware, etc., R. Co. v.

Reich, 61 N. J. L. 635, 40 Atl. 682, 68 Am.
St. Rep. 727, 41 L. R. A. 831.

Pennsylvania.—Estep r. Webster Coal, etc.,

Co., 213' Pa. St. 471, 62 Atl. 1082; McMullen
V. Pennsvlvania R. Co., 132 Pa. St. 107, 19

Atl. 27, "19 Am. St. Rep. 591 {holding that,

although a boy ten years of age, who was
lying across a railroad track just before he
was run over, is not accountable for his own
negligence, a recovery for his death is pre-

cluded by reason of his trespass) ; Crawford
V. Railroad Co., 5 Phila. 359.

Texas.— Flores v. Atchison, etc., R. Co., 24
Tex. Civ. App. 328, 66 S. W. 709.

Washington.— Matson v. Port Townsend
Southern R. Co., 9 Wash. 449, 37 Pac. 705.

United States.— Felton v. Aubrev, 74 Fed.

350, 20 C. C. A. 436; Ex p. Stell, 22 Fed.

Cas. No. 13,358, 4 Hughes 157, holding that

in such case the company is required to do
only what prudent owners of railroads are

doing in respect to their trains and equip-

ment.

Canada.— McShane v. Toronto, etc., R. Co.,

31 Ont. 185.

See 41 Cent. Dig. tit. " Railroads," § 1239.

A boy going upon railroad premises to

witness the accidental burning of a train of

tank cars filled with petroleum assumes the

risk of the situation, and although he volun-

tarily renders some service in preventing the

spread of the fire to other property, he can-

not recover from the company for injuries

caused by an explosion of one of the cars.

Cleveland, etc., R. Co. v. Ballentine, 84 Fed.

935, 28 C. C. A. 572.

88. Georgia.— Nashville, etc., R. Co. v.

Priest, 117 Ga. 767, 45 S. E. 35.

Illinois.— Kinnare v. Chicago, etc., R. Co.,

114 111. App. 230.

Indiana.— Dull v. Cleveland, etc., R. Co.,

21 Ind. App. 571, 52 N. E. 1013, holding that

a railroad company is not liable for injuries

to an infant trespasser, which are caused by
mere negligence.

Massachusetts.— Anternoitz v. New York,
etc., R. Co., 193 Mass. 542, 79 N. E. 789
(boys on cars) ; Morrissey v. Eastern R. Co.,

126 Mass. 377, 30 Am. Rep. 686 (holding the

railroad company not to be liable, unless the

act causing the injury is done maliciously or

with gross and cruel recklessness).
Minnesota.— Ellington v. Great Northern

R. Co., 96 Minn. 176, 104 N. W. 827.

Mississippi.— Louisville, etc., R. Co. v.

Williams, 69 Miss. 131, 12 So. 957.

Ohio.— Wabash R. Co. v. Norway, 7 Ohio
Cir. Ct. 449, 4 Ohio Cir. Dec. 674; Steele v.

Pittsburgh, etc., R. Co., 4 Ohio S. & C. PI.

Dec. 350.

Washington.— Matson v. Port Tov/nsend
Southern R. Co.. Wash. 449, 37 Pac. 705.

See 41 Cent. Dig. tit. " Railroads," § 1239.
89. Alabama.— Nashville, etc., R. Co. v.

Harris,^ 142 Ala. 249, 37 So. 794, 110 Am. St.

Rep. 29.

Delav'are.— TuUv v. Philadelphia, etc., R.
Co., 3 Pennew. 455, 50 Atl. 95.

Illinois.— Union Stockyard, etc., Co. v.

Butler, 92 111. App. 166.

Indiana.— Baltimore, etc., R. Co. v. Brad-
ford, 20 Ind. App. 348, 49 N. E. 388, 67 Am.
St. Rep. 252.

loiDa.— Wagner v. Chicago, etc., R. Co.,

124 Iowa 462, 100 N. W. 332; Wagner v.

Chicago, etc., R. Co., 122 Iowa 360, 98 N. W.
141; Thomas v. Chicago, etc., R. Co., 93 Iowa
248, 61 N. W. 967, where actually aware of

his presence.

K'ansas.^- Missouri Pac. R. Co. v. Prewitt,

7 Kan. App. 556. 51 Pac. 923.

Kentuclcy.— Elliott v. Louisville, etc., E.
Co., 99 S. W. 233, 30 Ky. L. Rep. 471 ; Jack-
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on the track and therefore liable to be injured unless precautions to discover its

presence are taken. °°

(iv) Care After Accident. Where a person, whether a bare licensee or
a trespasser, is injured without fault on the part of the railroad company, the
company is not Uable because its employees do not take charge of and care for

such person after the accident; '^ although it is otherwise if the company was at

fault in causing the injury,'^ or if its employees assume to take charge of and care

for the injured person and do so negligently."'

(v) By Defects in Roadway or Equipment— (a) In General. A rail-t

road company ordinarily owes no duty to trespassers or bare Ucensees, iucluding

children as such,'^ to keep its tracks, °° right of way,"" or other premises/' in a

son V. Louisville, etc., R. Co., 46 S. W. 5, 20
Ky. L. Rep. 309.

Michigan.— Hamilton v. Detroit, etc., E.
Co., 14-2 Mich. .56, 105 N. W. 82; Katzinski
V. Grand Trunk R. Co., 141 Mich. 75, 104
N. W. 409.

Minnesota.— Ellington !'. Great Xortliern
R. Co., 96 Minn. 176, 104 N. W. 827.

Ohio.— Ludden v. Columbus, etc., R. Co.,

9 Ohio S. & C. PI. Dec. 793, 7 Ohio N. P.

106.

Texas.— Gulf, etc., R. Co. r. Cunningham,
(Civ. App. 1895) 30 S. W. 367.

United States.— Felton r. Aubrey, 74 Fed.

350, 20 C. C. A. 436.

See 41 Cent. Dig. tit. " Railroads,"' § 1239.
Degree of care.—A railroad company is

bound to exercise such care for the protection

of an infant, on its property, as would be

reasonable under all the circumstances, in-

cluding the maturity and capacity of the in-

fant and its familiarity vrith the surround-
ings; but it is not required to be an insurer
of the infant's safety. Tully r. Philadelphia,

etc., R. Co., 3 Pennew. (Del.) 455, 50 Atl.

95.

90. Union Stockyards, etc., Co. v. Butler,
92 111. App. 166 (liolding, however, that a
railroad company is not bound to keep a con-
stant watch or to use extraordinary care to

prevent children's approach to the track) ;

Wagner v. Chicago, etc., R. Co., 122 Iowa 360,
98 N. W. 141 ; Hicks v. Pacific R. Co., 64 Mo.
430; Missouri, etc., R. Co. v. Hammer, 34
Tex. Civ. App. 354, 78 S. W. 708 ; St. Louis,
etc., R. Co. r. Abernathy, 28 Tex. Civ. App.
613, 68 S. W. 539. See also Gunn v. Ohio
River R. Co., 36 W. Va. 165, 14 S. E. 465, 32
Am. St. Rep. 842.

Illustrations.— Where for two or three
years small boys of immature years habit-

ually frequented a railroad track and had
persistently ridden on freight trains there, to

the knowledge of the railroad employees, it

was the duty of the employees to use ordi-

nary care to prevent injuring the boys, al-

though they had attempted to stop the cus-

tom. Davis V. St. Lnuis Southwestern R.
Co., (Tex. Civ. App. 1906) 92 S. W. 931.

So where children are on or about work
trains so frequently that a person of ordi-

nary prudence will apprehend danger to them,
the fact that the employees do not know that

a child is on the train in a dangerous posi-

tion does not relieve the company from lia-
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bility from an accident resulting therefrom.

St. Louis Southwestern R. Co. v. Abernathy,
28 Tex. Civ. App. 613, 68 S. W. 539.

Flying switch.— Where the railroad serv-

ants know that there arc a number of chil-

dren around and between the tracks at a
station, it is negligence to cut a car loose

from a train and allow it to pass over a side-

track, although the children are trespassers.

Lange v. Missouri Pac. R. Co., 115 Mo. App.
582, 91 S. W. 989.

91. Union Pac. R. Co. v. Cappier, 66 Kan.
649, 72 Pac. 281, 69 L. R. A. 513; Griswold

r. Boston, etc., R. Co.. 183 Mass. 434, 67 N. E.

354.
That the company's servants did not use

their best judgment in affording the person

injured necessary assistance after the acci-

dent does not render the company liable

where the injury was caused without fault

on its part. Griswold v. Boston, etc., R. Co.,

183 Ma?s. 434, 67 X. E. 354.

92. Union Pac. R. Co. r. Cappier, 66 Kan.
649, 72 Pac. 281, 69 L. R. A. 513; White-
sides r. Southern R. Co., 128 N. C. 229, 38

S. E. 878.

93. Union Pac. R. Co. v. Cappier, 66 Kan.
649, 72 Pac. 281, 69 L. R. A. 513; Northern
Cent. R. Co. r. State, 29 Md. 420, 96 Am.
Dec. 545.

94. Alabama Great Southern R. Co. c.

Moorer, 116 Ala. 642, 22 So. 900.

95. International, etc., R. Co. v. Lee, (Tex.

Civ. App. 1896) 34 S. W. ifiO, holding that

there is no duty upon a railroad company to

keep its switches blocked in private switch

yards to lessen the chance of injuring pedes-

trians.

A defective frog is not negligence as to a

trespasser or mere licensee (Akers r. Chi-

cago, etc., R. Co., 58 Minn. 540, 60 N. W.
669; Archer v. Union Pac. R. Co., 110 Mo.
App. 349, 85 S, W. 934), even though the

act of the company in permitting such

defect is in violation of a statute (Akers i.

Chicago, etc., E, Co., supra).
96. Neal v. Southern R. Co., 128 N. C.

143, 38 S. E. 474; De la Pena r. Inter-

national, etc., R. Co., 32 Tex. Civ. App. 241,

74 S. W. 58; Houston, etc., E. Co. v. Sgalin-

ski, 19 Tex. Civ. App. 107, 46 S. W. 113;
McConkey v. Oregon R., etc., Co., 35 Wash.
55, 76 Pac. .526.

97. Alabama Great Southern R. Co. t".

Moorer, 116 Ala. 642, 22 So. 900; Norfolk,
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reasonably safe condition; and is not liable for a defect thereon, unless its employees

in making changes on such premises knowingly left them in an unsafe condition

and failed to use reasonable precautions to avoid injury to persons likely to use them
or to notify them of the danger.'' Nor as to such persons, is the railroad company
bound to provide and maintain reasonably safe appliances or equipment. '' But
as to a person upon its premises by express or imphed invitation, or by right as

one of the public, although the railroad company is not required to have its prem-
ises and equipment absolutely safe,' it is under an obligation to prevent injury

to such person from any imseen or unusual danger, and therefore to exercise

ordinary care to keep its premises in a reasonably safe condition,^ and to provide

and maintain reasonably safe appliances and equipment.'

(b) Failure to Fence Railroad.* In the absence of statute there is no duty
upon a railroad company to fence its tracks, or right of way, for any purpose;

and consequently the failure to do so cannot in the absence of statute be con-

sidered negligence as to persons who come upon the tracks at a point where there

etc., R. Co. V. De Board, 91 Va. 700, 22 S. E.

514, 29 L. E. A. 825.

98. Norfolk, etc., B. Co. v. De Board, 91

Va. 700, 22 S. E. 514, 89 L. R. A. 825, hold-

ing that if a railroad company carelessly or

negligently makes an excavation not open to

common observation of persona passing along
the right of way, and not apparent to one
exercising ordinary care, and knowing the

premises to be in a dangerous condition, fails

to repair the same or to give notice thereof

to a licensee, and personal injury results

therefrom without negligence on the part of

such licensee, the railroad company is liable

for damages for such injury.

99. Hortenstein v. Virginia-Carolina R.

Co., 102 Va. 914, 47 S. E. 996.

A failure to maintain watchmen or operate

gates or give warning of the approach of

trains is not negligence as to a trespasser or

bare licensee. Cannon t'. Cleveland, etc., R.

Co., 157 Ind. 682, 62 N. E. 8.

1. St. Louis, etc., R. Co. v. Ferrell, 84 Ark.

270, 105 S. W. 263 (holding that a railroad

company is not liable for an injury to a
prospective passenger upon its track who
stumbled on a stake which was properly

there and fell in front of a train) ; Colorado,

etc., R. Co. V. Sonne, (Colo. 1905) 83 Pac.

383; Flvnn v. New Jersey Cent. R. Co., 142

N. Y. 439, 37 N. E. 514.

2. Arkansas.— St. Louis, etc., R. Co. v.

Dooley, 77 Ark. 561, 92 S. W. 789.

California.— Hansen r. Southern Pac. Co.,

105 Cal. 379, 38 Pac. 957.

Colorado.— Colorado, etc., R. Co. v. Sonne,

(1905) 83 Pac. 383.

Georgia.— Burton v. Western, etc., R. Co.,

98 Ga. 783, 25 S. E. 736.

Indiana.— Ix)uisville, etc., R. Co. v. Phil-

lips, 112 Ind. 59, 13 N. E. 132, 2 Am. St.

R.ep. 155.

Iowa.— G-oodrieh v. Burlington, etc., R.
Co., 103 Iowa 412, 72 N. W. 653 (space be-

tween a main rail and a guard rail wider
than usual or necessary, and without proper
filling below the balls of the rails) ; Robin-
son V. Chicago, etc., R. Co., 67 Iowa 292, 25

N. W. 249 (duty to maintain cattle-guards

under Code (1873), § 1288).

'New York.— Flynn v. New Jersey Cent.

R. Co., 142 N. Y. 439, 37 N. E. 514.

South Carolina.— Matthews v. Seaboard
Air-Line R. Co., 67 S. C. 499, 46 S. E. 335,

65 L. R. A. 286.

Tewas.— Gulf. 6tc., R. Co. v. Bryant, 30
Tex. Civ. App. 4, 66 S. W. 804, negligence in

construction of tracks.

England.—Manchester, etc., R. Co. v. Wood-
cock, 25 L. T. Rep. N. S. 335.

See 41 Cent. Dig. tit. " Railroads," § 1247.
The proximity of a platform belonging to

a private individual to the railroad track
is not negligence on the part of the railroad

company, where it owns only the road-bed at
that point and has no interest in or control

over either the platform or the ground upon
which it rests. Barber v. Richmond, etc., R.
Co., 34 S. C. 444, 13 S. E. 630.

Under a Missouri statute (Rev. St. (1879)
§ 2121, Rev. St. (1899) § 4425), making a
railroad company liable for a death " result-

ing from or caused by the negligence, unskil-

fulness or criminal intent of any officer, serv-

ant or employee while running, conducting, or

managing any locomotive, car or train of

cars," such a company is not liable for injuries

caused to a person walking along its track,

who is injured on account of a defect in the

construction of the track, which causes the

locomotive to be derailed. McKenna v. Mis-

souri Pac. R. Co., 54 Mo. App. 161.

To put cattle-guards at places where the

statute does not require them is not negli-

gence. Galveston, etc., R. Co. v. Slinkard,

(Tex. Civ. App. 1897) 39 S. W. 961.

3. Cederson v. Oregon R., etc., Co., 38 Oreg.

343, 62 Pac. 637, 63 Pac. 763; Gulf, etc., R.

Co. V. Walker, 70 Tex. 126, 7 S. W. 831, 8

Am. St. Rep. 582; Lemay i>. Quebec, etc., R.

Co., 25 Quebec Super. Ct. 82.

Carelessness in loading a freight train of

cars or in not attending to the adjustment of

the load, by which an injury is done to a

passenger in another train, will make the

owners of the freight train responsible.

Curtis V. Central R. Co., 6 Fed. Cas. No.

3,501, fi McLean 401.

4. Existence and validity of statutory re-

quirements as to fences see supra, X, B, 6.

[X, E, 2, a, (v), (b)]
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is no fence and are injured.' In probably most jurisdictions, however, the fencing
of a railroad track is regulated by statutes, under some of which the company's
failure to erect and maintain the required fences may be considered negligence
as to persons injured by reason of such failure.* But even imder such statutes

5. Conneciicut.— Nolan v. New York, etc.,

E. Co., 53 Conn. 461, 4 Atl. 106.

Georgia.— King v. Georgia Cent. E. Co.,

107 Ga. 754, 33 S. E. 839; Western, etc., R.
Co. V. Rogers, 104 Ga. 224, 30 S. E. 804.

Illinois.— Wuhush R. Co. v. Gaull, 116 111.

App. 443 ; Kinnare v. Chicago, etc., R. Co.,

114 111. App. 230.
Kentucky.— Jackson v. Louisville, etc.. E.

Co., 46 S. W. 5, 20 Ky. L. Eep. 309, holding
that a railroad company is not negligent in

failing to erect a fence to keep trespassers off

its switch-yard, especially where a watchman
is employed.

Massachusetts.— Mugford r. Boston, etc.,

E. Co., 173 Mass. 10, 52 N. E. 1078.

Michigan.— Katzinski v. Grand Trunk E.
Co., 141 Mich. 75, 104 N. W. 409 (holding
that the law does not require a railroad eom-
panv to fence its railroad yard) ; Rabidon v.

Chicago, etc., E. Co., 115 Mich. 390, 73 N. W.
386, 39 L. E. A. 405; Mareott v. Marquette,
etc., R. Co., 47 Mich. 1, 10 N. W. 53.

Missouri.— Barney r. Hannibal, etc., R.
Co., 126 Mo. 372, 28 S. W. 1069, 26 L. E. A.

847, failure to fence freight yard not negli-

gence.

Neio Hampshire.— Casista r. Boston, etc.,

E. Co., 69 N. H. 649, 45 Atl. 712 (infant

trespasser) ; Cornwall r. Sullivan E. Co., 28
N. H. 161.

New York.—Eoberton r. New York, 7 Misc.

645, 28 N. Y. Suppl. 13 [affirmed in 149

N. Y. 009, 44 N. E. 1128].
United States.— Reynolds v. Great North-

ern R. Co., 69 Fed. 808, 16 C. C. A. 435, 29

L. R. A. 695.

See 41 Cent. Wg. tit. " Railroads," § 1246.

A railroad company need not fence or place

guards along its road where there are cuts or

embankments, notwithstanding a public road
may run parallel with the railroad. King
r. Georgia Cent. R. Co., 107 Ga. 754, 33 S. E.

839 ; Daneck V. Pennsylvania R. Co., 59

N. J. L. 415. 37 Atl. 59, 59 Am. St. Rep.

613.

6. For the construction of particular stat-

utes and their applicability to persons in-

jured see the following cases:

MicMaan.— Keyser v. Chicago, etc., E. Co.,

56 Mich. 559, 23 N. W. 311, 56 Am. Eep.

405, 66 Mich. 390, 33 N. W. 867 (holding

that, in an action for negligently running
over a child on a railroad track, it may be

shown that the railroad company failed to

fence its tracks as required by statute) ;

Mareott r. Marquette, etc., E. Co., 47 Mich.

1, 10 N. W. 53.

Minnesota.— Mattes v. Great Northern R.
Co., 95 Minn. 3R6, 104 N. W. 234, 100 Minn.

34, 110 N. W. 98, construing Gen. St. (1894)

§ 2692, and holding that such statute applies

to cattle-guards as a part of the fence. Fail-

ure of a railroad company to fence its road

as reauired by statute is prima facie evi-

[X, E, 2, a, (v), (b)]

denco of negligence. Ellington v. Great
Northern R. Co., 96 Minn. 176, 104 N. W.
827; Nickolson v. Northern Pac. R. Co., 80

Minn. 508, 83 N. W. 454. Gen. St. (1894)

§§ 2692, 2695, and Gen. St. (1897) c. 346,

requiring railroad companies to construct

and maintain fences on either side of their

tracks, imposes a duty upon railroad com-
panies, which inures to the benefit of chil-

dren of tender years who may by reason of

negligence in that respect be injured.

Marengo )'. Great Northern E. Co., 84 Minn.

397, 87 N. W. 1117, 87 Am. St. Eep. 369;

Nickolson r. Northern Pac. E. Co., supra;

Eosse i: St. Paul, etc., E. Co., 68 Minn. 216,

71 N. W. 20, 64 Am. St. Eep. 472, 37 L.R. A.
591. Compare Fitzgerald v. St. Paul, etc.,

R. Co., 29 Minn. 336, 13 N. W. 168, 43 Am.
Eep. 212. Gen. St. (1894) § 2698, was re-

pealed hy Gen. St. (1894) § 2055, providing

for a barbed wire fence along a right of way.
Ellington r. Great Northern R. Co., 96 Minn.
176, 104 N. W. 827.

yebraskn.—Chicago, etc., R. Co. r. Grablin,

38 Nebr. 90, 56 N. W. 796, 57 N. W. 522,

child.

Ohio.— Ludtke r. Lake Shore, etc., R. Co.,

24 Ohio Cir. Ct. 120 (Rev. St. § 3324) ;

Devereux r. Thornton, 4 Ohio Dec. (Reprint)

449, 2 Clev. L. Eep. 177, holding that the

absence of the required fence is negligence

and imposes a higher degree of care on the

railroad company to look after a child play-

ing along the track.

Rhode Island.— See Morrissey r. Provi-

dence, etc., E. Co., 15 E. I. 271, 3 Atl. 10.

Texas.— Houston, etc., E. Co. c. Boozer, 2

Tex. Unrep. Cas. 452.

Wisconsin.— Stuettgen v. Wisconsin Cent.

E. Co., 80 Wis. 498, 50 N. W. 407; Schrier

V. Milwaukee, etc., E. Co., 65 Wis. 457, 27
N. W. 167 (holding that the absence of a
fence in compliance with Laws (1885), c. 193,

is prima facie evidence of negligence on the
part of the company) ; Schmidt r. Mil-
waiikee, etc., E. Co., 23 Wis. 186, 99 Am.
Deo. 158.

United States.— Baltimore, etc., E. Co. V.

Cumberland, 176 IT. S. 232, 20 S. Ct. 380, 34
L. ed. 447 [affirming 12 App. Cas. (D. C.)

598] ; Hayes v. Michigan Cent. E. Co., Ill

U. S. 228, 4 S. Ct. 369, 28 L. ed. 410.

Canada.— Tabb v. Grand Trunk E. Co., 8
Ont. L. Rep. 203. 3 Ont. Wlcly. Rep. 885.

Sec 41 Cent. Dig. tit. " Railroads," § 1246.
Notice of defect.—^A railroad company is

charged with notice of an opening in the
fence inclosing its tracks, when such opening
has existed for more than two years and a
path has been worn by persons passing to

and fro through such opening and across the
track at that point. Ludtke r. Lake Shore,
etc., R. Co.. 24 Ohio Cir. Ct. 120.

A statute requiring fences for the benefit
of adjoining owners and occupants does not
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a failure to fence is not negligence as to persons injured at a point where public
necessity or convenience requires that there should be no fences,' such as at public
crossings,' or at points within the limits of station or depot grounds which are

either expressly or impliedly excepted by statute." But statutes which are

designed solely for the protection of live stock and which require fences along
the railroad right of way to prevent stock from going on the tracks do not apply
to persons; and consequently a failure to fence under such statutes cannot be
considered as negligence as to persons injured at points where such fences are

not maintained.'" So also a duty to fence, as to persons off the railroad, to prevent
them from getting upon it, is not due toward passengers or persons already on
the Une."

(c) Defect in Highway Occupied by TrackP Where railroad tracks are laid

over or alongside a public street or highway, it is generally the duty of the rail-

road company to so construct and maintain its road-bed as to restore and keep
the street or highway in its former state of usefulness; and if it fails to do so it

is liable for injuries caused thereby to travelers on such street or highway." If

the railroad company has knowledge of any defect in its road-bed which makes
the street or highway more dangerous it is responsible for injuries caused by its

apply to persons injured while going on or

along the track. Casiata v. Boston, etc., R.
Co., 69 N. H. 649, in Atl. 712 (Pub. St.

c. 159, § 23) ; Cornwall v. Sullivan E. Co.,

28 N. H. 161.

A statute providing for guards at the cross-
ing of public roads and private ways does not
require such guards along the side of the
railroad tracks. King v. Georgia Cent. R.
Co., 107 Ga. 754, 33 S. E. 839 (Civ. Code,

§§ 2220, 2221).
7. Nicholson v. Northern Pac. R. Co., 80

Minn. 508, 32 N. W. 454.

Under Mass. Pub. St. c. 112, § 115, pro-
viding that railroad companies shall maintain
suitable fences on both sides of their roads ex-

cept " in places where the convenient use of
the road would be thereby obstructed," the
failure to maintain such fence is not negli-

gence, when it was customary to unload
freight at the place where plaintiff must have
gone on the track. McCarthy v. Fitchburg
E. Co., 154 Mass. 17, 27 N. E. 773.

8. Nicholson v. Northern Pac. E. Co., 80
Minn. 508, 32 N. W. 454.

9. Burtram v. Michigan Cent. E. Co., 148
Mich. 166, 111 N. W. 749; Eabidon v. Chi-

cago, etc., R. Co., 115 Mich. 390, 73 N. W.
386, 39 L. R. A. 405; Nickolaon v. Northern
Pac. E. Co., 80 Minn. 508, 83 N. W. 454;
Houston, etc., R. Co. v. Boozer, 2 Tex. Un-
rep. Cas. 452.

10. Illinois.— Wabash R. Co. v. Gaull, 116

111. App. 443.

Indiana.— McKinney v. Ohio, etc., R. Co.,

22 Ind. 99; Thayer f.' St. Louis, etc., R. Co.,

22 Ind. 26, 85 Am. Dec. 409 ; Baltimore, etc.,

E. Co. r. Bradford, 20 Ind. App. 348, 49

N. E. 388, 67 Am. St. Rep. 252.

Massachusetts.— Byrnes )". Boston, etc., R.

Co., 181 Mass. 32=?, 63 N. E. 897.

Minnesota.— Fitzgerald v. St. Paul, etc.,

R. Co., 29 Minn. 336, 13 N. W. 168, 43 Am.
Rep. 212.

Wevi Tfamnshire.— Cornwall v. Sullivan R.
Co., 28 N. H. 161.

New York.— Ditchett v. Spuyten Duyvil,

etc., R. Co., 67 N. Y. 425; Lehey v. Hudson
River R. Co., 4 Rob. 204; Eoberton v. New
York, 7 Misc. 645, 28 N. Y. Suppl. 13 [af-

firmed in 149 N. Y. 609, 44 N. E.
1128].

Ohio.— Lake Shore, etc., R. Co. v. Liidtke,

69 Ohio St. 384, 69 N. E. 653.

United States.— Carper v. Norfolk, etc., R.
Co., 78 Fed. 94, 23 C. C. A. 669, 35 L. R. A.
135 ; Walkenhauer v. Chicago, etc., R. Co.,

17 Fed. 136, 3 McCrary 553. But see Union
Pac. R. Co. V. McDonald, 152 U. S. 262, 14

S. Ct. 619, 38 L. ed. 434, holding that a fail-

ure to fence as required by statute for the pro-

tection of stock is evidence of negligence in

the case of a person injured by reason of

the absence of svich fence.

See 41 Cent. Dig. tit. " Railroads," § 1246.

11. Harrold v. Great Western R. Co., 14
L. T. Rep. N. S. 440.

12. Duty of railroad to maintain highway
as exonerating public see Steeets and High-
ways.

Liability of city for defects or obstructions

in streets caused by railroad company see

MtTNICrPAL COEPORATIONS, 28 Cyc. 1354.

13. Wasmer v. Delaware, etc., R. Co., 80

N. Y. 212, 36 Am. Rep. 608; Ross v. Metro-
politan St. R. Co., 116 N. Y. App. Div. 507,

101 N. Y. Suppl. 932; Coy v. Utioa, etc., R.

Co., 23 Barb. (N. Y.) 643; International,

etc., R. Co. V. Haddox, 36 Tex. Civ. App. 385,

81 S. W. 1036 (obligation to restore street

to former state of usefulness under Rev. St.

(1'895) art. 4426); Brownell v. Troy, etc.,

R. Co., 55 Vt. 218; McCandless v. Chicago,

etc., R. Co., 71 Wis. 41, 36 N. W. 620. See

Thompson v. Grand Trunk R. Co., 37 U. C.

Q. B. 40.

Notice of a defect caused by a failure to re-

store a highway on which the track is laid

to its former usefulness need not be shown
in order to hold a railroad company respon-

sible, as such defect is a, public nuisance, and
results from a violation of the law. Vaughan
V. Buffalo, etc., R. Co., 72 Hun (N. Y.) 471,

25 N. Y. Suppl. 246.

[X, E, 2, a, (v), (c)]
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neglect to have the defect repaired," although such defect was not caused by any
act on its part/' and although it is merely a lessee of the road.^°

(d) Lights on Cars, Trains, and Tracks. A railroad company owes no duty
to a trespasser or bare hcensee on its tracks to keep a headhght burning on its

engine," or hghts on its cars similar to headhghts on engines,^' especially where
by reason of a dense fog, or otherwise, it would do no good." It is \mder a duty,

however, to use reasonable care in keeping hghts on its engines or cars as to per-

sons whom it has reason to anticipate may be on the tracks.^" Likewise, while

it is the duty of a railroad company to keep hghted at proper times its depot,

approaches, and other places connected therewith, which are Ukely to be visited

by passengers and persons lawfully on the premises,^"^ it owes no such duty to

trespassers or bare Ucensees.^^

(e) Means of Controlling Trains or Cars. It is also the duty of a railroad

company operating trains or cars at a place where persons are known or may be
expected to be on the tracks to provide such trains or cars with the usual means
and apphances for stopping, and keep them in proper repair,^' and with a proper

number of brakemen,-* who shall have the brakes vmder proper control; -' and to

14. Oakland E. Co. i. Fielding, 48 Pa. St.

320.

15. Oakland E. Co. v. Fielding, 48 Pa. St.

320.

16. Wasmer v. Delaware, etc., E. Co., 80

V Y. 212, 30 Am. Eep. 608.

17. Eastern Kentucky E. Co. v. Powell,

33 S. W. 629, 17 Ky. L. Eep. 1051; Frye r.

St. Louis, etc., E. Co., 200 Mo. 377, 98 S. W.
566, 8 L. E. A. JC. S. 1069; Williamson v.

Southern R. Co.. 104 Va. 146, 51 S. E. 195,

113 Am. St. Rep. 1032. 70 L. R. A. 1007.

18. Gilliam v. Texas, etc., R. Co., 114 La.

272, 3S So. 166.

19. Dilas V. Chesapeake, etc., R. Co., 71

S. W. 492, 24 Ky. L. Rep. 1347.
20. Indianapolis, etc., R. Co. v. Galbreath,

63 111. 436 (while running through a vil-

lage) ; Chicago, etc., R. Co. v. O'Neil, 64 111.

App. 623 (especially where required by ordi-

nance) ; Heavener v. North Carolina R. Co.,

141 N. C. 245, 53 S. E. 513; Willis v. At-
lantic, etc., R. Co., 122 N. C. 905, 29 S. E.

941 ; Purnell v. Raleigh, etc., R. Co., 122 N. C.

832, 29 S. E. 953; Canadian Pac. R. Co. t.

Boisseau, 32 Can. Sup. Ct. 424 (conductor
in defendant's employ ) . See also Eastern
Kentucky R. Co. v. Powell, 33 S. W. 629, 17

Ky. L. Rep. 1051.

That there was no light or flagman on the
rear of the end car of a long train which was
running backward is immaterial where it is

shoivn that the person injured must have
been injured while attempting to cross the

track near the engine. Bryant r. Illinois

Cent. R. Co., (La. "l897) 22 So. 799.

21. Rozwadosfskie v. International, etc., E.
Co., 1 Tex. Civ. App. 487, 20 S. W. 872. See
Purnell r. Raleigh, etc., R. Co., 122 Jf. C.

832. 29 S. E. 953. And see, generally, Cae-
BIERS, 6 Cyc. 609, text and note 31.

22. Houston, etc., R. Co. v. Sgalinski, 19

Tex. Civ. App. 107, 46 S. W. U3; Eozwadosf-
skie r. International, etc., R. Co., 1 Tex. Civ.

App. 487, 20 S. W. 872.

23. Lake Shore, etc., R. Co. v. Hundt, 140
111. 525. 30 N. E. 458 [affirming 41 111. App.

220] ; Waltz r. Pennsylvania E. Co., 216 Pa.

St. 165. 65 Atl. 401 [affirming 31 Pa. Super.

[X, E, 2, a, (v), (c)]

Ct. 280] ; Earlev v. Chicago, etc., R. Co., 2

Fed. Cas. No. 997, 4 Biss. 430, holding this

to be true irrespective of any city ordinance
requiring such appliances.
Duty as to appliances or equipment.— It

is the dut}' of railroad companies to use
upon their trains, whether for carrying pas-

sengers or freight, all improvements in ma-
chinerj', or in the construction of cars, com-
monly used by other companies, to enable
their employees to control the movement and
speed of their trains on seeing persons on
the track; and it is negligence if they do not
use them, for which they are liable to a per-

son injured if the improvement would in any
appreciable degree have contributed to pre-

vent the injurv. Costello i". Syracuse, etc.,

R. Co., 65 Barb. (X. Y.) 92. And see Mott
V. Hudson River R. Co., 8 Bosw. (N. Y.)
345.

24. Lake Shore, etc., R. Co. . Hundt, 140
111. 52.5, 30 N. E. 4n8 [affirming 41 111. App.
220], holding that putting a car in motion on
a track where it is known that men may be,

without any person being on the car and
without any means of stopping it, is evi-

dence tending to prove negligence.
Illustrations.— Thus it is negligence for a

railroad company to send a car forward
through a town or other such place, propelled
only by its own impetus, without any one in
charge to control it (Shelby v. Cincinnati, etc.,

R. Co., 85 Ky. 224, 3 S. W. 157. a Ky. L. Rep.
928) ; or to detach a car on a railroad track
where persons are liable to be found and send
it out of sight around a curve on a down
grade, unattended by any one capable of

cheeking it in case of danger (Ky v. Penn-
sylvania R. Co., 65 Pa. St. 269, 3 Am. Rep.
628).
Number of brakemen.—A railroad company

is only boimd to manage its trains with a
sufficient number of brakemen to meet the
ordinary use of its road, unless it has rea-

sonable ground to believe that an unusual
exigency will arise. Schmidt v. Chicago, etc.,

R. Co., 83 111. 405.

25. Lange v. Missouri Pac. R. Co., 115 Mo.
App. 582, 91 S. W. 989, holding that it is
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use proper means of securing cars which are standing at or near a place where
persons may be expected to go upon the tracks.^"

(vi) Articles Projecting, Falling, or Thrown From Train?'' A
trespasser or bare Ucensee on or near a railroad track cannot recover for injuries

caused by articles projecting, falling, or being thrown from a train,^* unless the
railroad company knew of the danger and of the injured party's peril and failed

to use ordinary care to avoid the injury.^" But for injuries caused by such articles

to one rightfully on or near the track a railroad company is responsible if it fails

to use ordinary care to avoid the injury; ^" but not where the injury is the result

of a mere casualty.^^ Although a railroad company is not primarily liable for

the acts of third persons, such as mail or news agents, in throwing or dehvering
packages from its trains or cars, It owes a duty of not permitting dangerouc habits

of such agents in dolivcrinr; paclzages in such a manner as to injure persons law-

fully on its premises to continue, and if the company has knowledge, or the prac-

tice continues for a sufficient length of time to charge it with knowledge thereof,

it is Uable to one lawfully on its premises and injured by such practice.'^

(vii) Mode of Running Trains or Cars Generally^"- (a) Care
Required in General. As a general rule a railroad company is under no duty to

anticipate that trespassers will be on its tracks, and therefore is under no duty
to use special care and precaution in the operations of its trains or cars 30 as to

avoid injuring a trespasser or a bare hcensee,^* until after such person's peril is

the duty of the brakemeii on a car cut loose

from a train, in order to allow it to run on
the side-track, to have the brake under con-

trol so as to be able to stop the ear moving
on a level grade at the rate of four miles
an hour within a few feet.

26. Brown v. Pontchartrain R. Co., 8 Rob.
(La.) 45, holding that a railroad company is

liable for injuries caused by a car left stand-

ing on a side-track and not properly blocked,

and which was put in motion by a strong

wind, causing an injury to one who was cross-

ing the track at a point over which it was
necessary for him to go.

27. Injuries to persons at stations see in-

fra, X, E, 2, b.

28. Thomas v. Cincinnati, etc., R. Co., 105

S. W. 379, .32 Ky. L. Rep. 67 ; Louisville, etc.,

R. Co. V. Wade, 36 S. W. 1125, 18 K. L. Rep.

549, holding that plaintiff, who was struck

while walking between the rails of a switch-

track by a timber projecting from a car

which was then passing over the main track,

could not recover.

A licensee walking near a railroad track

cannot recover for an injury received by be-

ing struck by a brake-shoe which flies from a

passing car. Carr v. Missouri Pac. R. Co.,

195 Mp. 214, 92 S. W. 874.

29. Louisville, etc., R. Co. v. Wade, 36

S. W. 1125, 18 Ky. L. Rep. 549; Missouri,

etc., R. Co. V. Scarborough, 29 Tex. Civ. App.
194, 68 S. W. 196.

30. Cleveland, etc., R. Co. v. Berry, 152

Ind. 607, 53 N. B. 415, 46 L. R. A. 33;

Fletcher v. Baltimore, etc., R. Co., 168 U. S.

135, 18 S. Ct. 35, 42 L. ed. 411.

Under Ga. Code, § 3033, if the injury was
caused by an article either falling or being

thrown from a passing train of cars, the

necessary inference in the absence of any.

evidence to the contrary is that the negli-

gence was chargeable to the company's serv-

ants while acting within the scope of their

duties. Savannah, etc., R. Co. v. Slater, 92
Ga. 391, 17 S. E. 350.
31. Clardy v. Southern R. Co., 112 Ga. 37,

37 S. E. 99, holding that a railroad company
is, not liable to a licensee who used the right

of way as a footpath, for injuries occasioned

by a blow from a stone which formed a por-

tion of the ballast of the company's track,

and which was casually dislodged from its

place therein and hurled against him by a
passing train.

32. Illinois.— Ohio, etc., R. Co. v. Simms,
43 111. App. 260.

Indiana.— Pittsburgh, etc., R. Co. v. War-
rum, (App. 1907) 82 N. E. 934, (App. 1908)
84 N. E. 356;

Michigan.— Shaw v. Chicago, etc., R. Co.,

123 Mich. 629, 82 N. W. 618, 81 Am. St. Rep.
230, 49 L. R. A. 308.

Minnesota.— Galloway v. Chicago, etc., R.
Co., 56 Minn. 346, 57 N. W. 1058, 45 Am.
St. Rep. 468, 23 L. R. A. 442. Compare
McGrath v. Eastern R. Co., 74 Minn. 363, 77
N. W. 136.

New York.— Clifford v. New York Cent.,

etc., R. Co., HI N. Y. App. Div. 809, 97
N. Y. Suppl. 954.

33. Injuries to persons at crossings see

infra, X, F. 6.

Injuries to persons at stations see infra,

X, E, 2, b, (IV).

Injuries to persons working on or about
cars or tracks see X, E, 2, c.

34. Chenery v. Fitchburg R. Co., 160 Mass.
211, 35 N. E. 554, 22 L. R. A. 575; Burde
V. Chicago, etc., R. Co., 123 Mo. App. 629,

100 S. W. 509; Kelly v. Philadelphia, etc.,

R. Co., 30 I>eg. Int. (Pa.) 140; Norfolk,

etc., R. Co. );. Stegall, 105 Va. 538, 54 S. E.

19, holding that a railroad company does

not owe a duty to a bare licensee on its

tracks, of employing competent servants to

[X, E, 2, a, (vii), (a)]
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discovered.'^ This rule, however, is subject to the exception that the railroad

company must exercise ordinary care and caution, commensurate with the risk

of accidents, in operating its trains or cars at places where persons, although

trespassers or mere licensees, are known or may be expected to be on the tracks,'"

as in towns or cities; '' and for a failure to exercise such care the railroad company

run its trains, or to run them in any par-
ticular manner or at a particular rate of
speed.

Running a train of cars backward is not
negligence as to a trespasser or a bare
licensee. Yarnall v. St. Louis, etc., R. Co.,

75 Mo. 575; Swindell v. Chicago, etc., R.
Co., 44 Nebr. 841, 62 N. W. 1103.

Before moving cars standing on a side-

track a railroad company is not required to
examine them to ascertain whether or not
there are any trespassers on or under the
oars in a perilous position. Jordan v. Grand
Rapids, etc., R. Co., 162 Ind. 464, 70 N. E.
524, 102 Am. St. Rep. 217; Flores v. Atchi-
son, etc., E. Co., (Tex. Civ. App. 1900) 66
S. W. 709.

Kules regulating the distance at which
trains shall run from each other on a rail-

road are intended solely for the protection
of the property of the company and the
safety of their employees and passengers,
and not for persons who may be traveling
along the highway; and no inference of

negligence can be drawn from the proximity
of trains in an action to recover damages
for an injury to a person while crossing a
railroad track at a place not known or used
as a public crossing. Philadelphia, etc., R.
Co. V. Spearen, 47 Pa. St. 300, 86 Am. Dec.
544. See also Mobile, etc., R. Co. v. Roberts,
(Miss. 1898) 23 So. 393.

35. Louisville, etc., R. Co. u. Coleman, 86
Ky. 556, 6 S. W. 438, 8 S. W. 875, 10

Ky. L. Rep. 81 ; Yarnall c. St. Louis, etc.,

R. Co., 75 Mo. 575 ; Rosenthal v. New York,
etc., R. Co., 112 N. Y. App. Div. 431, 98
N. Y. Suppl. 476; Houston, etc., R. Co. v.

Hartnett, (Tex. Civ. App. 1898) 48 S. W.
773, holding that in such a case the em-
ployees operating engines must use such care

as ordinarily prudent persons would exer-

cise under like circumstances.
36. DeloAOare.— TuUy v. Philadelphia, etc.,

R. Co., 3 Pennew. 455, 50 Atl. 95.

Kentucky.— Oliver r. Roach, 102 S. W.
274, 31 Ky. L. Rep. 284.

Massachusetts.— Chenery v. Fitchburg R.
Co., 160 Mass. 211, 35 N. B. 554, 22 L. R.

A. 575.

Missouri.— Hicks v. Pacific R. Co., 64 Mo.
430; Burde t'. Chicago, etc., R. Co., 123 Mo.
App. 629, 100 S. W. 509.

New York.— Bernhardt v. Rensselaer, etc.,

R. Co., 18 How. Pr. 427 [reversed on the

facts in 32 Barb. 165, 19 How. Pr. 199

{affirmed in 1 Abb. Dec. 131, 23 How. Pr.

166)].
Texas.— Intyernational, etc., R. Co. v.

Howell, (Civ. App. 1907) 105 S. W. 560

[affirmed in (1908) 111 S. W. 142].

United States,— Connell v. Southern R.

Co., 91 Fed. 466, 33 C. C. A. 633.
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Where the public are accustomed to use
the railroad track as a passway, the rail-

road company must exercise a greater degree

of care in running its trains or cars at

such point than where the track is not so

used. Arrwood r. South Carolina, etc., R.

Co., 126 N. C. 629, 36 S. E. 151. In such

a case it is the company's duty to use reason-

able care to see that its tracks are clear be-

fore moving trains thereon, and a mere fail-

ure to observe persons on the track will not
relieve the company from liability for their

injuries. Fleming v. Louisville, etc., R. Co.,

106 Tenn. 374, 61 S. W. 58.

Change in use of side-track.— Where a
railroad company has an equal right to the

use of two side-tracks, but has been in the

habit of using but one, it is not chargeable

with negligence in changing to the other

without notice to one rightfully on such
track, but to whom it does not stand in any
special relation. Hoy r. Terminal R. Assoc,
65 ni. App. 349.

Operating a train in disregard of a flag

placed in a certain position as a signal to

approaching trains is negligence as to one
rightfully on the tracks. Kunsman v. Lehigh
Valley R. Co.. 10 Pa. Super. Ct. 1.

37. Arkansas.— St. Louis, etc., R. Co. f.

Waren, 65 Ark. 619, 48 S. W. 222.

Florida.— Florida Cent., etc., R. Co. r.

Foxworth, 41 Fla. 1, 25 So. 338, 79 Am. St.

Rep. 149.

Kansas.— Kansas Pac. R. Co. v. Pointer,

9 Kan. 620.

Kentucky.— Chesapeake, etc., R. Co. v.

Davis, 119 Ky. 64, 60 S. W. 14, 22 Ky. L.

Rep. 1156, 58 S. W. 698, 22 Ky. L. Rep.

748; Kentucky Cent. R. Co. v. Smith, 93

Ky. 449, 20 S. W. 392, 14 Ky. L. Rep. 455,

18 L. R. A. 63; Conley v. Cincinnati, etc.,

R. Co., 89 Ky. 402, 12 S. W. 764, 11 Ky.
L. Rep. 602 ; Illinois Cent. R. Co. v. Murphy,
97 S. W. 720, 30 Kv. L. Rep. 93, 11 L. R. A.
K S. 352; McCabe'r. Maysville, etc., E. Co.,

89 S. W. 683, 28 Ky. L. Rep. 536.

Maryland.— Bannon !'. Baltimore, etc., R.
Co., 24 Md. 108.

Missouri.— Hicks i\ Pacific R. Co., 64 Mo.
430.

Pennsylvania.— Holt v. Pennsylvania R.
Co., 206 Pa. St. 356, 55 Atl. 1055, holding
that the company is bound to keep the train

under control.

Texas.— International, etc., R. Co. v. Hall,

(Civ. App. 1906) 92 S. W. 996.

'Washington.— Roth r. Union Depot Co.,

13 Wash. 525, 43 Pac. 641, 44 Pac. 253,

31 L. R. A. 855.

TVest Virqinia.— Ray v. Chesapeake, etc.,

R. Co., 57 W. Va. 333, 50 S. E. 413.

United States.— Smith v. Pittsburgh, etc.,

R. Co., 90 Fed. 783.
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is liable, unless the party injured knowing of the existence of the danger, pur-
posely or negligently puts himself in the way.'*

(b) Method of Switching Cars. The above rules apply to the operation of

switching cars. Thus a railroad company is bound to use reasonable care in

switching its cars even with respect to a trespasser or bare Ucensee after it dis-

covers him in a perilous position.^' Likewise it is bound to use reasonable care

and caution in switching its cars at a place where it may expect persons to be
on the track,^" as in a city or town.**

To permit a loaded car to run down a
grade alone on a track laid in a street with-
out the exercise of any care or attention

to see that no persons are in danger there-

from, constitutes negligence which renders
the railroad company liable for a resulting

injury. Smith v. Pittsburgh, etc., E. Co.,

90 Fed. 783. See also Conley t. Cincinnati,

etc., R. Co., 89 Ky. 402, 12 S. W. 764, 11 Ky.
L. Rep. 602.

Degree of care.—^A railroad company op-

erating its trains on a thoroughfare of a
town or city must use greater care than in

less frequented localities (Florida Cent., etc.,

R. Co. V. Foxworth, 41 Fla. 1, 25 So. 338,

79 Am. St. Rep. 149; Powell v. Missouri
Pac. R. Co., 59 Mo. App. 626) ; but it is

only required to exercise ordinary care under
the circumstances, or such a degree of care

as would be exercised by a person of ordi-

nary prudence under the same or similar cir-

cumstances (International, etc., R. Co. v.

Hall, (Tex. Civ. App. 1906) 92 S. W. 996) ;

and which is commensurate with the dangers
incident to the liandling of its cars and
trains at such places (McVey v. Chesapeake,
etc., R. Co., 46 W. Va. Ill, 32 S. B. 1012).
It has been held that as great care is in-

cumbent upon operators of a train passing
along a public street as at crossings. Hous-
ton, etc., R. Co. r. Laskowski, (Tex. Civ.

App. 1898) 47 S. W. 59.

That the tracks on the company's right of

way are used by the public in a town as a
footway imposes on the company the obliga-

tion to use greater care in running and man-
aging its trains at sucli a place than would
be required at places where the tracks are

not so used. McVey v. Chesapeake, etc., R.

Co., 46 W. Va. Ill, 32 S. E. 1012.

Municipal ordinances regulating the move-
ments of locomotives and cars create duties,

and their violation in case of a person in-

jured as a result of such violation is negli-

gence per se. Pittsburgh, etc., R. Co. v.

Lightheiser, 163 Ind. 247, 71 N. E. 218, 660.

And a railroad company 13 not relieved

from the obligation of obeying all reasonable
municipal regulations as to the management
of its trains within the corporate limits, by
the fact that its tracks, although on ground
open to the public, are not upon the high-

way but on its own private property. Merz
V. Missouri Pac. R. Co., 88 Mo. 672, 1 S. W.
382.

That the tracks are laid on an embank-
ment, the property of the company, does not
relieve a railroad company from the obliga-

tion of reasonable care to avoid accidents

on railroad tracks running through cities.

McGuire v. Vieksburg, etc., R. Co., 46 La.
Ann. 1543, 16 So. 457.

38. Conley v. Cincinnati, etc., R. Co., 89
Ky. 402, 12 S. W. 764, 11 Ky. L. Rep. 602;
Bannon v. Baltimore, etc., R. Co., 24 Md.
108.

39. Louisville, etc., R. Co. v. Coleman, 86
Ky. 556, 6 S. W. 438, 8 S. W. 875, 10 Ky. L.

Rep. 81 (holding a railroad company to be
liable by reason of the conductor on a de-

tached car not at once putting on the brakes
when he saw that a person on the track
did not heed the engineer's warning) ; Menlo
V. New Jersey Cent. R. Co., 84 N. Y. Suppl.
448.

40. Illinois.— Chicago, etc., R. Co. c.

O'Neil, 64 111. App. 623.

Kentucky.— Conley v. Cincinnati, etc., R.
Co., 89 Ky. 402, 12 S. W. 764, 11 Ky. L.
Rep. 602.

lUeio York.— Heck v. New York Cent., etc.,

R. Co., 94 N. Y. App. Div. 469, 88 N. Y.
Suppl. 154; McCarty v. New York Cent., etc.,

R. Co., 73 N. Y. App. Div. 34, 76 N. Y.
Suppl. 321.

Texas.— International, etc., R. Co. v.

Brooks, (Civ. App. 1899) 54 S. W. 1056.
Washington.— Roth v. Union Depot Co., 13

Wash. 525, 43 Pac. 641, 44 Pac. 453, 31
L. R. A. 855.

Reasonable care is the measure of duty in
such a case and the company is not bound
to use " great care." Heck v. New York
Cent., etc., R. Co.; 94 N. Y. App. Div. 562,
88 N. Y. r:.ippl. 154.

Switching cars on a dark night without
warning or lights on moving cars at a point
where the railroad company knew pedestrians
had the right and- were in the habit of
passing is not exercising reasonable care.
McCartv t>. New York Cent., etc., R. Co.,
73 N. Y. App. Div. 34, 76 N. Y. Suppl.
321.

Running unattended cars at a rapid rate
down a grade and around a curve out of
sight of its railroad employees and over
a track used daily by a number of people
as a passway is gross negligence. Roth f.

Union Depot Co., 13 Wash. 526, 43 Pac. 641,
44 Pac. 253, 31 L. R. A. 855.

41. Kentucky Cent. R. Co. v. Smith, 93 Ky.
449, 20 S. W. 392, 14 Ky. L. Rep. 455, 18
L. R. A. 63.

Making a running or flying switch on a
street in a populous part of a city is a
high degree of negligence. Kentucky Cent.
R. Co. V. Smith, 93 Ky. 449, 20 S. W. 392,
14 Ky. L. Rep. 455, 18 L. R. A. 63.

[X, E, 2, a, (VII), (b)]
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(viii) Signals and Lookouts ^— (a) Duty to Give Signals— (1) In Gen-
eral. In the absence of statutory requirements, or knowledge of a person's
perilous position, a railroad company is ordinarily under no duty to give warning
by beU or whistle of the approach or movement of its trains at places other than
at public crossings, depots, or in towns or cities; *^ although the trespasser at such
points is an infant." This rule, however, is subject to the qualification that where
together with other circumstances increasing the risk of accident, the railroad

company has reason to anticipate that persons wiU be on its tracks at certain

places,^^ as in towns or cities,*" or at other places where persons have been accus-
tomed to cross or go upon the tracks for a long time within the railroad company's

42. Injuries to persons at crossings see

infra, X, F, 7.

Injuries to persons working on or near
tracks or cars see infra, X, E, 2, c, (n), (b).
43. Alabama.— Carrington v. Louisville,

etc., R. Co., 88 Ala. 472, 6 So. 910.

California.— Toomey v. Southern Pac. R.
Co., 86 Cal. 374. 24 Pac. 1074, 10 L. R. A.
139.

Illinois.— Kinnare v. Chicago, etc., R. Co.,

114 111. App. 230.

Kentucky.— Gregory v. Louisville, etc., R.
Co., 79 S. W. 238, 25 Ky. L. Eep. 1986;
Lyons v. Illinois Cent. R. Co., 59 S. W. 507,

22 Ky. L. Rep. 1032; Oatts v. Cincinnati,

etc., R. Co., 22 S. W. 330, 15 Ky. L. Rep.

87 ; Woodyard r. Kentucky Cent. R. Co.,

15 S. W. 178, 12 Ky. L. Eep. 800.

New Jersey.— Furey v. New York Cent.,

etc., R. Co., 67 N. J. L. 270, 51 Atl. 505,

holding that a person using a passage be-

tween cars of a broken freight train in de-

fendant's yard cannot complain that no
signal other than the customary one was
given before closing the train.

New York.— Smetanka v. New York Cent.,

etc., R. Co., 123 N. Y. App. Div. 323, 105

N. Y. Suppl. 973; Enk v. Brooklyn City R.

Co., 19 N. Y. Suppl. 130, holding that there

is no obligation to sound a whistle or bell

at a siding which is at neither a station

nor a road crossing.

Ohio.— Driscoll !'. Cincinnati, 1 Ohio Cir.

Ct. 493, 1 Ohio Cir. Dec. 274.

Oregon.— Rathbone v. Oregon R. Co., 40

Oreg. 225, 66 Pac. 909.

South Carolina.— Cooper v. Charleston,

etc., R. Co., 65 S. C. 214, 43 S. E. 682.

Tennessee.— Moran v. Nashville, etc., R.

Co., 2 Baxt. 379.

Teams.— Missouri, etc., R. Co. v. Cowles,

(Civ. App. 1902) 67 S. W. 1078.

Wisconsin.— Vaundry v. Chicago, etc., R.

Co., 130 Wis. 283, 109 N. W. 926, holding

that there is no statute requiring a railroad

company to sound the whistle merely because

a train is rounding a curve.

England.— Harrison v. Northeastern R.

Co., 29 L. T. Rep. N. S. 844, 22 Wkly. Rep.

335
See 41 Cent. Big. tit. "Railroads," §§ 1257,

1261.

44. McDermott v. Kentucky Cent. R. Co.,

93 Ky. 408, 20 S. W. 380, 14 Ky. L. Rep.

437.

45. Louisville, etc., R. Co. v. Goulding, 52

Fla. 327, 42 So. 854; Downing v. Morgan's
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Louisiana, etc., R., etc., Co., 104 La. 508,
29 So. 207; Rathbone r. Oregon R. Co., 40
Oreg. 225, 66 Pac. 909.
At all points of known or reasonably ap-

prehended danger it is the duty of those in

charge of a train to give notice of its ap-
proach independently of statute. Oliver v.

Roach, 102 S. W. 274, 31 Ky. L. Rep. 284;
Cooper V. Charleston, etc., R. Co., 65 S. C.

214, 43 S. E. 682.
Where persons engaged in business on the

road are caUed upon to pass from one side
of the track to the other, it is the duty of
those operating the train when approaching
such place to give warning of its approach,
although it is not at a public crossing. Owens
V. Pennsylvania R. Co., 41 Fed. 187.

Knowledge by a section master and by a
supervisor of the road that a certain per-

son had been in the habit of going upon
the track at a certain point does not con-
stitute such notice to those in charge of the
running of trains as shows a duty on their
part to warn such person of the running
of an extra train. Comer v. HiU, 101 Ga.
340, 28 S. E. 856.

Failure to ring a bell in running in railroad
yards as required by the rules of » railroad
company is evidence of want of reasonable
care on the part of those in charge, to one
licensed to be in the railroad yard. Collier

r. Michigan Cent. R. Co., 27 Ont. App. 630.
46. Illinois.— Indianapolis, etc., R. Co. r.

Galbreath, 63 111. 436, holding that a railroad
company is guilty of gross and criminal negli-

gence in running a train in the night through
a village without a light or any warning of

its approach.
Kentucky.— Chesapeake, etc., R. Co. v.

Nipp, 125 Ky. 49, 100 S. W. 246, 30 Ky. L.

Eep. 1131; Johnson v. Louisville, etc., R.
Co., 122 Ky. 487, 91 S. W. 707, 29 Ky. L.
Rep. 36; Louisville, etc., E. Co. r. Taaffe,
106 Ky. 535, 50 S. W. 850, 21 Ky. L. Eep.
64; Conlev v. Cincinnati, etc., E. Co., 89
Ky. 402, 12 S. W. 764, 11 Ky. L. Rep. 602;
McCabe v. Maysville, etc., R. Co., 89 S. W.
683, 28 Ky. L. Rep. 536; Chesapeake, etc.,

R. Co. V. Keelin, 62 S. W. 261, 22 Kv. L.

Eep. 1942.

Louisiana.— Downing r. Morgan's Louisi-
ana, etc., R., etc., Co., 104 La. 508, 29 So.

207; Hamilton v. Morgan's Louisiana, etc.,

E., etc., Co., 42 La. Ann. 824, 8 So. 586.

New York.— Cumming v. Brooklyn Citv E.
Co., 38 Hun 362 [affirmed in 104 N. Y. "669,

10 N. E. 855].
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knowledge/' it is its duty to exercise reasonable care to give a warning by bell

or whistle of an approaching train; and in some jurisdictions such warning, while

going through towns or cities, is expressly required by statute or ordinance.^^

And in any case, if a person is seen in a perilous position on or near the track,

and apparently is unaware of his danger, a failure to give him timely warning
by bell or whistle is negligence,^' unless such failure is caused by the engineer's

in motion in a city as required by an.

ordinance is negligence per se) ; Gulf, etc.

R. Co. V. Matthews, 28 Tex. Civ. App. 92,

66 S. W. 588, 07 S. W. 788.

West Virginia,— Nuzuin v. Pittsburgh,
etc., R. Co., 30 W. Va. 228, 4 S. E. 242,

holding that a, failure to ring a bell or blow
a whistle as required under Acts (1882),

§ 61, is negligence per se.

See 41 Cent. Dig. tit. "Railroads," §§ 1260,

1266.
The word " town " as used in a statute

(Milliken & V. Code Tenn. § 1298, subs. 3),
regulating railroad signals on approaching
a city or town includes only incorporated
towns. Webb v. East Tennessee, etc., R. Co.,

88 Tenn. 119, 12 S. W. 428.
Absolute liability.— Under Milliken & V.

Code Tenn. § 1298, the requirement of the
statute is imperative and a breach of it gives

a right of action whether its non-observance
was a proximate cause of the injury or not.

Illinois Cent. R. Co. v. Davis, 104 Tenn. 442,

58 S. W. 296.

That the accident did not happen at or
near a street crossing is immaterial on the
question of the railroad company's negligence
in failing to ring a bell continuously as

required by a municipal ordinance. Galves-
ton, etc., R. Co. V. Levy, 35 Tex. Civ. App.
107, 79 S. W. 879.
Where an ordinance makes it a misde-

meanor to run trains in any part of the city

at greater than a certain speed without con-

tinually ringing the bell, the neglect of the
municipal authorities to enforce such ordi-

nance in a part of the city does not excuse
a violation thereof so as to relieve the rail-

road company from liability for injuries
caused by a violation of the ordinance. Gulf,
etc., R. Co. V. Matthews, 28 Tex. Civ. App.
92, 66 S. W. 588, 67 S. W. 788.
That the party injured did not know of

the ordinance does not affect the railroad
company's liability. Gulf, etc., R. Co. v.

Matthews, ^8 Tex. Civ. App. 92, 68 S. W.
588. 67 S. W. 788.
Where the track is not a part of the road-

way itself, it has been held that a failure

to sound the whistle or ring the bell while

moving through a village as required by
Ala. Code, § 1144, is not negligence per se

if the engineer was guilty of no intent to

cause the injury. Louisville, etc., R. Co. V-

HairstoTi. 97 Ala. S-fil, 12 So. 299.

49. Alahama.— Frazer v. South Alabama,
etc., R. Co., 81 Ala. 185, 1 So. 85, 60 Am.
Rep. 145.

California.— Holmes v. South Pac. Coast
R. Co., 97 Cal. Ifil. 31 Pac. 834.

Kentvchy.—Illinois Cent. R. Co. r. Hocker,
55 S. W. 438, 21 Ky. L. Rep. 1398; Louis-
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Ivania.— Holt v. Pennsylvania R.
Co., 206' Pa. St. 356, 55 Atl. 1055.

See 41 Cent. Dig. tit. "Railroads," §§ 1257,

1261.

47. New York.— Keller v. Erie R. Co., 98

N. Y. App. Div. 550, 100 N. Y. App. Div. 609,

90 N. Y. Suppl. 236 [affirmed in 183 N. Y.

67, 75 N. E. 965].
North Carolina.— Heavener v. North Caro-

lina R. Co., 141 N. C. 245, 53 S. E.
513.

Ohio.— Wabash R. Co. v. Fox, 20 Ohio Cir.

Ct. 440, 11 Ohio Cir. Dec. 148, in starting

train.

South Carolina.— Boagero v. Southern R.
Co., 64 S. C. 104, 41 S. E. 819.

Texas.— Texas, etc., R. Co. v. Watkins,
(Civ. App. 1894) 26 S. W. 760.

England.— Dublin, etc., R. Co. v. Slattery,

3 App. Cas. 1155, 39 L. T. Rep. N. S. 365,

27 Wkly. Rep. 191.

See 41 Cent. Dig. tit. "Railroads," §§ 1257,

1261.
It is negligence per se for a railroad com-

pany to permit a train of its cars to be
moved at a place where persons are accus-

tomed to walk without having some of its

servants in a position to give warning of its

approach. Nuzum v. Pittsburgh, etc., R.

Co., 30 W. Va. 228, 4 S. E. 242.

48. Alabama.— Peters v. Southern R. Co.,

135 Ala. 533, 33 So. 332 (ringing of a
bell or blowing a whistle at short intervals

required by Code, § 3440) ; Carrington v.

Louisville, etc., R. Co., 88 Ala. 472, 6 So.

910; East Tennessee, etc., R. Co. v. King,
81 Ala. 177, 2 So. 152.

Georgia.— Georgia Cent. R. Co. v. Bond,
114 Ga. 913, 41 S. E. 70, holding that where
a person killed on a railroad was either,

under Civ. Code, §§ 2222, 2224, entitled to

be warned of the approach of a train by the
ringing of the bell of the engine, or whether
he was entitled to such notice under a city

ordinance requiring the ringing of the bell,

it was immaterial whether the neglect of the

company in failing to signal was in disre-

gard of the code or of the ordinance.

Illinois.— Southern R. Co. v. Drake, 107
111. App. 12.

Missouri.— Eppstein v. Missouri Pac. R.
Co., 197 Mo. 720, 94 S. W. 967; Rafferty v.

Missouri Pac. R. Co., 91 Mo. 33, 3 S. W.
393, holding such an ordinance not to apply
to setting cars in a car yard over which
there is no street crossing.

!re»«es.9ee.— Illinois Cent. R. Co. v. Davis,
104 Tenn. 442, 58 S. W. 296.

Texas.— Galveston, etc., R. Co. V. Levy,
35 Tex. Civ. App. 107, 79 S. W. 879 (hold-

ing that a failure to cause the engine bell

to be rung continuously while the engine is
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other efforts to avoid an injury.^" But the omission to sound a bell or whistle,

although required by statute, is not negligence as to one who sees or is aware of
the approaching train," or as to one who could not have heard the warning if

given.^^ But the mere fact that the injured party could have heard the noise

of the approaching train in time to enable him to avoid the injury will not excuse
a failure to give the signals if he did not in fact hear such noise in time.°^

(2) Crossing Signals or Warnings. In the absence of a provision in the
statute specifically designating persons to whom the duty of giving crossing

signals or warnings is due, it is generally held that such warnings are due only

to psrsons on the highway using, about to use, or who have just used the crossing,

and not to trespassers or Ucensees on the railroad tracks or right of way at places

other than a crossing," nor to persons riding or driving along parallel to the rail-

ville, etc., E. Co. v. Tinkham, 44 S. W. 439,

19 Ky. L. Rep. 1784.
Missouri.— Eeyburn r. Missouri Pac. R.

Co., 187 Mo. 565, 86 S. W. 174; Sinclair

V. Chicago, etc., R. Co.. 133 Mo. 233, 34
S. W. 76 (holding, however, that the fact

that the engineer might have seen the tres-

passer on the track one eighth of a mile
from him and gave no warning until within
four hundred feet is not negligence if such
warning was given in time for the trespasser

to have safely left the track) ; Bell v. Han-
nibal, etc., R. Co., 72 Mo. 50.

North Carolina.— McCall v. Southern R.
Co., 129 N. C. 298, 40 S. E. 67.

Tennessee.— See East Tennessee, etc., R.
Co. V. Winters, 85 Tenn. 240, 1 S. W. 790.

Texas.— Texas Midland R. Co. v. Byrd, 41

Tex. Civ. App. 164, 90 S. W. 185; Missouri,

etc., R. Co. r. Cowles, 29 Tex. Civ. App. 156,

67 S. W. 107S: International, etc., R. Co. v.

Woodward, 26 Tex. Civ. App. 389, 63 S. W.
1051; Houston, etc., R. Co. v. Harvin, (Civ.

App. 1899) 54 S. W. 629.

West Tirqinia.— Kelley v. Ohio River R.
Co.. 58 W. Va. 216, 52 S. E. 520, 2 L. R. A.
N. S. 898; Tcel v. Ohio River R. Co., 49

W. Va. 85, 38 S. E. 518.

Wisconsin.— Heddles r, Chicago, etc., R.
Co., 74 Wis. 239, 42 N. W. 237.

See 41 Cent. Dig. tit. "Railroads," §§ 1257,

1275, 1276.

50. Heddles v. Chicago, etc., R. Co., 74
Wis. 239, 42 X. W. 237, holding that where,

after the engineer saw that the person in-

jured was about to cross, he was putting
forth other exertions to save such party,

and on account of such exertions had not

time to have the whistle sounded, his failure

to do so would not constitute negligence.

51. Georgia.— Central R. Co. v. Brinson,

70 Ga. 207.

Indiana.— Cincinnati, etc., R. Co. v. Long,
112 Ind. 166, 13 N. E. 659.

Iowa.— Carpenter v. Chicago, etc., R. Co.,

126 Iowa 94, 101 N. W. 758.

Missouri.— Hutchinson v. Missouri Pac. R.

Co., 195 Mo. 546. 93 S. W. 931; Skipton v.

St. Joseph, etc., R. Co., 82 Mo. App. 134.

Canada.— Shoebrink v. Canada Atlantic R.

Co.. 16 Ont. 515.

Words of caution if within hearing are as

effective to give notice as bells or whistles,

and where such caution is given and heard

[X, E, 2, a, (viii), (a), (1)1

the engineer is not guilty of negligence in

not sounding the whistle. Skipton v. St.

Joseph, etc., R. Co., 82 Mo. App. 134.

52. Johnson v. Rio Grande Western R. Co.,

19 Utah 77, 57 Pac. 17.

53. Trinity, etc., R. Co. v. Simpson, (Tex.

Civ. App. 1905) 86 S. W. 1034.

54. California.— Toomey f. Southern Pae.

R. Co., 86 Cal. 374, 24 Pac. 1074, 10 L. R.

A. 139.

Georgia.— Southern R. Co. v. Flynt, 2 Ga,
App. 162, 58 S. E. 374.

Illinois.— Thompson v. Cleveland, etc., R,
Co., 226 111. 542, 80 N. E. 1054, 9 L. E. A.
N. S. 072 [affirmed in 123 111. App. 47] r

Eoden v. Chicago, etc., R. Co., 133 111. 72,

24 N. E. 425, 23 Am. St. Rep. 585 (hold-

ing that the omission to provide a flagman,

at a crossing and to ring the engine bell

when approaching it do not constitute negli-

gence as against a person who is walking
along the track) ; Chicago, etc., R. Co. v,

Eininger, 114 111. 79, 29 N. E. 196; Illinois

Cent. R. Co. i-. Schmitt, 100 111. App. 490;
Smith r. Chicago, etc., R. Co., 99 111. App.
296; Illinois Cent. R. Co. v. Oberhoefer, 76
111. App. 672; Maney )'. Chicago, etc., R. Co.,

49 111. App. 105; Chicago, etc., R. Co. v.

McKnight, 16 111. App. 596.

Indiana.— Baltimore, etc., R. Co. r. Brad-
ford, 20 Ind. App. 348, 49 N. E. 388, 67
Am. St. Rep. 252.

Kentucky.— Chesapeake, etc., R. Co. v.

Nipp, 125 Kv. 49, 100 S. W. 246, 30 Ky. L.

Rep. 1131; Illinois Cent. R. Co. v. Willis,

123 Ky. 636, 97 S. W. 21, 29 Ky. L. Rep.
1187; Louisville, etc.. R. Co. v. Redmon, 122
Ky. 385, 91 S. W. 722, 28 Ky. L. Rep. 1293

;

Davis f. Chesapeake, etc., R. Co., 116 Ky.
144, 75 S. W. 275. 25 Ky. L. Rep. 342
fopinion in 70 S. W. 857, 24 Ky. L. Rep.
1125, withdrawn] ; Shackleford v. Louisville-,

etc., R. Co., 84 Ky. 43, 4 Am. St. Rep. 189;
Chesapeake, etc., R. Co. v. Barbour, 93 S. W,
24, 29 Ky. L. Rep. 339; Louisville, etc., R.
Co. V. Vittitoe, 41 S. W. 269, 19 Ky. L.
Rep. 612. But see Rader v. Louisville, etc.,-

R. Co., 104 S. W. 774, 31 Ky. L. Rep. 1105,
Missouri.— Zimmerman v. Hannibal, etc.,

R. Co., 71 Mo. 476.

Nebraska.— Omaha, etc., R. Co. r. Kray-
enbuhl, 48 Nebr. 553, 67 N. W. 447.

New Hampshire.— Batchelder v. Boston,
etc., R. Co., 72 N. H. 528, 57 Atl. 926.
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road.'^ In some jurisdictions, however, it is held that while the statutory signals

are intended primarily as warnings to persons using or intending to use the cross-

ings and not for those walking along the track or right of way, yet with regard to

the latter as well as to the former a failure to comply with the statute is evidence

of negligence to be considered by the jury together with other facts tending to

show want of reasonable care on the part of the railroad company; ^' but if the

failure to give such signals is the only negUgence imputable to the railroad com-
pany, it is not liable in such cases." Under some statutes such signals or warnings
are held to be due to all persons lawfully on or near the crossing who may be
exposed to danger by the approaching engine or train whether on the highway
or on the right of way.** It has been held that a failure to sound crossing signals

is not negligence as to a child on the tracks near the crossing and which is too

young to understand the signals if given;*" but on the other hand it has been

Vem York.— Harty f. New Jersey Cent. R,

Co., 42 N. Y. 468 ; Winn v. New York Cent.,

etc., R. Co., 65 N. Y. App. Div. 572, 72

N. Y. Suppl. 899.

OMo.— Cleveland, etc., E,. Co. v. Workman,
66 Ohio St. 509, 64 N. E. 582, 90 Am. St.

Eep. 602; Lake Shore, etc., R. Co. v. Harris,

23 Ohio Cir. Ct. 400.

Rhode Island.— O'Donnell v. Providence,

etc., R. Co., 6 R. I. 211.

South Carolina.— Carter v. Charleston,

etc., R. Co., 64 S. C. 316, 42 S. E. 161;
Boggero v. Southern R. Co., 64 S. C. 104, 41

S. E. 819.

Virginia.— Hortenstein v. Virginia-Caro-
lina R. Co., 102 Va. 914, 47 S. E. 996.

West Virginia.— Huff v. Chesapeake, etc.,

R. Co., 48 W. Va. 45, 35 S. B. 866; Christy

V. Chesapeake, etc. R. Co., 35 W. Va. 117,

12 S. E. 1111; Spicer v. Chesapeake, etc., R.
Co., 34 W. Va. 514, 12 S. E. 553, 11 L. R.
A. 385.

Wisconsin.— Schug v. Chicago, etc., R. Co.,

102 Wis. 515, 78 N. W. 1090.

United States.— Hastings v. Southern R.
Co., 143 Fed. 260, 74 C. C. A. 398, 5 L. R. A.
N. S. 775 (construing S.C. Civ. Code (1902),

§§ 2132, 2139) ; Pike v. Chicago, etc., R. Co.,

39 Fed. 754.

See 41 Cent. Dig. tit. "Railroads," §§ 1260,

1261, 1266.
One injured while standing in a switch-

yard of a railroad company and not passing

over a crossing cannot recover under a stat-

ute requiring crossing signals, although the

yard is surrounded by streets. Hale v.

Columbia, etc., R. Co., 34 S. C. 292, 13

S. E. 537; Neely v. Charlotte, etc., R. Co.,

33 S. C. 136, 11 S. E. 636.

55. Southern R. Co. v. Flynt, 2 Ga. App.
162, 58 S. E. 374 ; Everett v. Great Northern
R. Co., 100 Minn. 309, 111 N. W. 281, 9

L. R. A. N. S. 703 ; Revnolds v. Great North-

ern R. Co., 69 Fed. 808, 16 C. C. A. 435,

29 L. R. A. 695, holding that one injured

while driving on a highway running parallel

to the railroad track through his horse col-

liding with a train cannot recover on the

ground that it failed to whistle for the

crossing near the place of the accident, where

he had not used and did not intend to use

the crossing. And see infra, X, G, 3, c.

56. Georgia Cent. R., etc., Co. v. Golden,

[501

93 6a. 510, 21 S. E. 68; Georgia R., etc.,

Co. V. Daniel, 89 Ga. 463, 15 S. E. 538;
Central R., etc., Co. v. Raiford, 82 Ga. 400,

9 S. B. 169; Georgia R. Co. v. Williams,
74 Ga. 723 ; Georgia R., etc., Co. v. Williams,
3 Ga. App. 272, 59 S. B. 846, 4 Ga. App. 23,
60 S. E. 808; Missouri, etc., R. Co. v.

Saunders, (Tex. 1908) 106 S. W. 321 [re-

versing (Civ. App. 1907) 103 S. W. 457];
Texas, etc., E. Co. v. Shoemaker, 98 Tex.
451, 84 S. W. 1049 [reversing (Civ. App.
1904) 81 S. W. 10191;' San Antonio, etc., R.
Co. V. Gray, 95 Tex. 424, 67 S. W. 763 [re-

versing (Civ. App. 1901) 66 S. W. 229];
Houston, etc., R. Co. v. O'Donnell, (Tex. Civ,
App. 1905) 90 S. W. 886 [reversed on other
grounds in 99 Tex. 636, 92 S. W. 409] ; St.

Louis Southwestern R. Co. v. Kilman, 39
Tex. Civ. App. 107, 86 S. W. 1050; Interna-
tional, etc., R. Co. V. Woodward, 26 Tex.
Civ. App. 389, 63 S. W. 1051; Texas, etc.,

R. Co. V. Short, (Tex. Civ. App. 1900) 58
S. W. 56. Compare Coleman v. Wrightsville,
etc., R. Co., 114 Ga. 386, 40 S. E. 247, hold-
ing that a railroad company is under no
duty to a person who is unloading mer-
chandise from a ear on a side-track into a
wagon, to which a horse is hitched, to com-
ply with the requirements of Civ. Code,
§ 2224, respecting the giving of signals and
checking the speed of the train before reach-
ing a public crossing.

57. Atlanta, etc., R. Co. v. Gravitt, 93 Ga.
369, 20 S. E. 550, 44 Am. St. Rep. 145, 26
L. R. A. 553; St. Louis Southwestern R. Co.
V. Bishop, 14 Tex. Civ. App. 504, 37 S. W.
764.

58. Lonergan v. Illinois Cent. R. Co., 87
Iowa 755, 49 N. W. 852, 53 N. W. 236, 17
L. R. A. 254 (holding that where the per-
son injured was lawfully on defendant's
depot grounds when defendant's engine passed
without signal and frightened plaintiflf's

team causing it to run away and injure
plaintiff, the railroad company was liable for
failing to give the crossing signal as required
by statute, although the person injured was
not attempting to use such crossing) ; Wake-
field V. Connecticut, etc., R. Co., 37 Vt.
330, 86 Am. Deo. 711.

59. Nashville, etc., R. Co. v. Harris, 142
Ala. 249, 37 So. 794, 110 Am. St. Rep. 29.

See also Baltimore, etc., R. Co. v. Bradford,

[X, E, 2, a, (vni), (a), (2)]
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held that such failure may be neghgence, on the ground that the signals might
have attracted the attention of the child's parents, if not of the child.""

(b) Duty to Keep a Lookout — (1) In General. In some jurisdictions it is

held that a railroad company is bound to keep a proper lookout all along its line

of track, for trespassers or bare Hcensees as well as for others, and is liable for

injuries caused by its negligence in this respect not only to persons who are actu-
ally seen on the track, but also to persons who, by the exercise of ordinary care,

could have been seen in time to avoid the accident; "' and in some jurisdictions

such precaution is expressly required by statute."^ By the weight of authority,

20 Ind. App. 348, 49 N. E. 388, 67 Am. St.

Rep. 252.

60. CMcago, etc., R. Co. v. Logue, 158 111.

621, 42 N. E. 53. But compare Chrystal v.

Trov, etc., R. Co., 124 X. Y. 519, 26 N. E.

1103 [reversing 52 Hun 55, 4 N. Y. Suppl.
793].

61. Nebraska.— Chicago, etc., R. Co. v.

Grablin, 38 Nebr. 90, 56 N. W. 796, 57
N. W. 522.

New Bampshire.— Mitchell !'. Boston, etc.,

R. Co., 68 N. H. 96, 34 Atl. 674; Felch r.

Concord R. Co., 66 N. H. 318, 29 Atl.

657.

North Carolina.— Sawyer v. Roanoke R.,

etc., Co., 145 N. C. 24, 58 S. E. 598; Mc-
Arver v. Southern R. Co., 129 N. C. 380, 40
S. E. 94; Jeffries r. Seaboard Air Line R.

Co., 129 N. C. 236, 39 S. E. 836; Whitesides

r. Southern R. Co., 128 N. C. 229, 38 S. E.

878; Arrowood v. South Carolina, etc., R.
Co., 126 X. C. 629, 36 S. E. 151; Powell v.

Southern R. Co., 125 N. C. 370, 34 S. E. 530;
Pickett I!. Wilmington, etc., R. Co., 117 N. C.

616, 23 S. E. 264, 53 Am. St. Rep. 611, 30

L. R. A. 257.

Texas.— In thi s state the doctrine that a
railroad company owes no duty to a tres-

passer or one wrongfully on its track, ex-

cept to refrain from wanton injury to him,

has been expressly repudiated; and it is held

that the true rule is that it is the duty of

the servants of a railroad company operating

its trains to use reasonable care and caution

to discover persons on its tracks, whether
trespassers or not, and that a failure to

use such care and caution is negligence on
the part of the railroad company for which
it is liable in damages for the injury re-

sulting, unless its liability is defeated by
the contributory negligence of the person in-

jured. Texas, etc., R. Co. r. Watkins, 88

Tex. 20, 29 S. W. 232 ; Artusy i\ Missouri

Pac. R. Co., 73 Tex. 191, ll" S. W. 177;

Galveston City R. Co. r. Hewitt, 67 Tex.

473, 3 S. W. 705, 60 Am. Rep. 32; Houston,
etc., R. Co. V. Sympkins, 54 Tex. 615, 38

Am. Ren. 632; St. Louis Southwestern R.

Co. r. Bolton, 36 Tex. Civ. App. 87. 81 S. W.
123 ; Missouri, etc., R. Co. v. Belew, 22

Tex. Civ. App. 264, 54 S. W. 1079. See

Houston, etc., R. Co. v. Smith, 77 Tex. 179,

13 S. W. 972; St. Louis Southwestern R.

Co. V. Bishop, 14 Tex. Civ. App. 504, 37

S. W. 764. But it is also held that if the

party .iniured was a wrong-doer or trespasser

at tiie time of the injury, the issue of con-

tributoiy negligence 'is, as a general rule,

[X, E, 2, a, (vm), (a), <2)]

established as a matter of law, so as to de-

feat his recovery, although not necessarily
so (Texas, etc., R. Co. v. Watkins, 88 Tex.

20, 29 S. W. 232; St. Louis Southwestern
R. Co. [•. Bolton, supra) ; but that a licensee

is not guilty of contributory negligence as a
matter of law. and if the railroad company
has reason to anticipate his presence on the
track .and fails to keep a proper lookout,
it is liable to him for resulting injuries un-
less he is otherwise guilty of contributory
negligence (Houston, etc., R. Co. v. O'Don-
nell, ( Civ. App. 1905 ) 90 S. W. 886 [reversed

on other grounds in 99 Tex. 636, 92 S. W.
409] ) ; Hutchens v. St. Louis Southwestern
R. Co., 40 Tex. Civ. App. 245, 89 S. W. 24;
San Antonio, etc., R. Co. r. JBrock, 35 Tex.

Civ. App. 155, 80 S. W. 422; St. Louis
Southwestern R. Co. v. Arnold, 32 Tex. Civ.

App. 272, 74 S. W. 819; Kroeger r. Texas,
etc., R. -Co.. 30 Tex. Civ. App. 87, 69
S. W. 809; St. Louis Southwestern R. Co.

V. Jacobson, 28 Tex. Civ. App. 150, 66 S. W.
1111), although after discovering his peril

it used every reasonable means to prevent
the injury (Kroeger r. Texas, etc., R. Co.,

supra). It has also been held in this juris-

diction that it is not negligence to fail to

constantly look out in front of an engine at

a place where there ia no crossing and where
the railroad employees have no reason to

expect that persons will be on or along the

track. Houston, etc., R. Co. v. Smith, su-

pra; St. Louis Southwestern R. Co. v. Bishop,
supra. A second foreman or " straw boss "

of a construction crew charged with the

duties of indicating to the train crew by
signaling when the construction crew was
ready for the train to move, etc., is not en-

gaged in the operation and management of

the train, so as to render the company liable

for his failure to either discover the party
injured or warn him of his danger. Forge
V. Houston, etc., R. Co., 41 Tex. Civ. App.
81, 90 S. W. 1118.

West Virginia.— Gunn v. Ohio River R.

Co., 42 W. Va. 676, 26 S. E. 546, 36 L. R.

A. 575.

See 41 Cent. Big. tit. "Railroads," S 12.^S.

Where a lookout would have been unavail-

ing as where the person injured steps im-

mediately in front of the train or car from

a safe place^. a failure to keep a lookout

will not render the company liable. Texas,

etc., R. Co. V. Shivers, (Tex.' Civ. App. 1907)
106 S. W. 894.

62. Little Rock, etc., R. Co. v. McQueeney,
78 Ark. 22, 92 S. W. 1120; East Tennessee,
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however, a railroad company is ordinarily under no duty to exercise active vigi-

lance to Iceep a lookout for trespassers or licensees on its track, and is liable in

failing to use preventive efforts to avert an injury only after it becomes actually

aware of danger to such persons."^ This latter rule, however, in some jurisdic-

etc, R. Co. v.. Winters, 85 Tenn. 240, 1

S. W. 790; p:ast Tennessee, etc., E. Co. v.

Humphreys, 12 Lea (Tenn.) 200; East Ten-
nessee, etc., R. Co. V. White, 5 Lea (Tenn.)
540; Nashville, etc., R. Co. v. Nowlin, 1

Lea (Tenn.) 523; Moran v. Nashville, etc.,

R. Co., 2 Baxt. (Tenn.) 379 (holding, how-
ever, that an engineer need not keep a look-
out behind) ; Tovples v. Southern R. Co.,

103 Fed. 405; Felton v. Newport, 92 Fed.
470, 34 C. C. A. 470.
Under a Tennessee statute (Milliken & V.

Code, §1 1298-1300), the railroad company's
liability for failing to observe the statutory
precautions is absolute, and in such case the
inquiry is not whether the accident resulted
from the failure to observe the precautions
mentioned in the statute, but whether the
company actually ob.served the precautions
at the time the accident occurred. Smith
V. Nashville, etc., R. Co., 6 Coldw. 589;
Felton V. Newport, 105 Fed. 332, 44 C. C. A.
530, holding that the mere fact that a look-
out was maintained as required by statute,
and that he did not see a person on the
track does not exonerate the railroad com-
pany from liability for the killing of such
person, but it must further appear that the
lookout could not have seen him in the
exercise of due care and watchfulness. Such
statute does not permit the running of a
train with the engine in the rear even with
a lookout in front so as to avoid its condi-
tions. Little Rock, etc., R. Co. v. Wilson,
90 Tenn. 271, 16 S. W. 613, 25 Am. St.

Rep. 693, 13 L. R. A. 364. But it does
not apply to the making up of trains, and
other necessary switching in a company's
yards, and a person there struck by a mov-
ing ear without an engine in front and
lookout ahead can recover if at all, only
under the rules of common law. Southern
R. Co. V. Pugh, 95 Tenn. 419, 32 S. W. 311.
Movement of detached cars.— A statute re-

quiring '' the engineer, fireman, or some
other person upon the locomotive " of a
moving train to be constantly on the look-

out " ahead " has no application to the
movement by impetus or gravitation of cars
detached from the locomotive. Patton v.

Railwav Co., 89 Tenn. 370, 15 S. W. 919,

12 L. R. A. 184.

Mass. Rev. Laws, c. Ill, § 200, requiring
that a trusty brakeman shall be stationed

on the rear car of every freight train, does
not apply to a work train used to distribute

ties and sand for the repair of the road.

Bacon v. New York, etc., R. Co., 194 Mass.
489, 80 N. E. 458.

63. Alabama.— Duncan r. St. Louis, etc.,

R. Co., 152 Ala. 118, 44 So. 418; Southern
R. Co. V. Bush. 122 Ala. 470, 26 So. 168;

Verner v. Alabama, etc., R. Co., 103 Ala.

S?4, 15 So. 872; Louisville, etc., R. Co. v.

Black, 89 Ala. 313, 8 So. 246; Carrington
V. Louisville, etc., R. Co., 88 Ala. 472, 6
So. 910; Bentlev v. Georgia Pac. R. Co.,'

86 Ala. 484, 6 So. 37; Georgia Pac. R. Co. v.

Blanton, 84 Ala. 154, 4 So. 621. While it

is the duty of a railroad company to keep
a proper lookout for obstructions and other

dangers including, it may be, trespassers,

it is not an absolute and particular duty
as to an intruder upon the track so far

as to constitute an omission to discover him
and signal, negligence per se as to such in-

truder. Frazer v. South, etc., R. Co., 81
Ala. 185, 1 So. 85, 60 Am. Rep. 185.

Arkansas.— This rule was formerly ad-

hered to in this state. St. Louis, etc., R. Co.

V. Jordan, 65 Ark. 429, 47 S. W. 115;
Brown v. St. Louis, etc., R. Co., 52 Ark. 120,

12 S. W. 203; St. Louis, etc., R. Co. v.

Monday, 49 Ark. 257, 4 S. W. 782. But
the rule is now otherwise by statute. See
Little Rock, etc., R. Co. v. McQueeney,
78 Ark. 22, 92 S. W. 1120, under Kirby Dig.

§ 667.

Connecticut.— Nolan v. New York, etc., R.
Co., 53 Conn. 451, 4 Atl. 106.

Illinois.— Bartlett v. Wabash R. Co., 220
111. 163, T7 N. E. 96; Wabash R. Co. v.

Jones, 163 111. 167, 45 N. E. 50; Kinnare
V. Chicago, etc., R. Co., 114 111. App. 230;
Chicago, etc., R. Co. v. Urbaniac, 106 111.

App. 325; Cleveland, etc., R. Co. v. Hibs-
man, 99 111. App. 405; Smith v. Chicago,
etc., R. Co., 99 111. App. 296; Lake Shore,
etc., R. Co. V. Clark, 41 111. App. 343;
Illinois Cent. R. Co. v. Frelka, 9 111. App.
605.

Indiana.— Pennsylvania Co. v. Meyers, 136
Ind. 242, 36 N. E. 32.

Indian Territoni.— Gulf, etc., R. Co. v.

Bolton, 2 Indian Terr. 463, 51 S. W. 1085.
Iowa.— Purcell v. Chicago, etc., R. Co., 117

Iowa 667, 91 N. W. 933; Thomas v. Chicago,
etc., R. Co.. 93 Iowa 248, 61 N. W. 967,
103 Iowa 649, 72 N. W. 783, 39 L. R. A. 399,
114 Iowa 169, 86 N. W. 259; Masser v.

Chicago, etc., R. Co., 68 Iowa 602, 27 N. W.
776; McAllister P. Burlington, etc., R. Co.,

64 Iowa 395, 20 N. W. 488.

Kentucl-y— Johnson v. Louisville, etc., R.

Co., 122 Ky. 487, 91 S. W. 707, 29 Ky. L.

Rep. 3fi; Louisville, etc., R. Co. v. Hathaway,
121 Ky. 666, 89 S. W. 724, 28 Ky. L. Rep.
628, 2 L. R. A. N. S. 498; McDermott r.

Kentucky Cent., etc., R. Co., 93 Ky. 408, 20
S. W. 380, 14 Ky. L. Rep. 437; Conley v.

Cincinnati, etc., R. Co., 89 Ky. 402, 12 S. W.
764, 11 Ky. L. Rep. 602; Louisville, etc., R.

Co. V. Coleman. 86 Ky. 556, 6 R. W. 438, 8

S. W. 875, 10 Ky. L. Rep. 81 ; Illinois Cent.

R. Co. V. Johnson, 97 S. W. 745, 30 Ky. L..

Rep. 142; Chesapeake, etc., R. Co. v. Barbour,
93 S. W. 24, 29 Ky. L. Rep. 339 ; Reiser v.

Chesapeake, etc.. R. Co., 92 S. W. 928, 29

[X, E, 2, a, (viii), (b), (1)]



788 [33 CycJ RAILROADS

tions, is subject to the qualification that it is the duty of those in charge of a train
to keep a lookout even for trespassers or bare Ucensees at places where and times
when persons may reasonably be expected to be on the track," as at points in

Ky. L. Rep. 249; Yates v. Illinois Cent. R.
Co., 89 S. W. 161, 28 Ky. L. Rep. 75; Hulsey
V. Louisville, etc., R. Co., 87 S. W. 302, 27
Ky. L. Rep. 969; Vanarsdall c. Louisville,
etc., R. Co., 65 S. W. 858, 23 Ky. L. Rep.
1666; Louisville, etc., R. Co. v. Thornton, 58
S. W. 796, 22 Ky. L. Rep. 778; Louisville,
etc., R. Co. V. Vittitoe, 41 S. W. 269, 19 Ky.
L. Rep. 612; France ». Louisville, etc., R.
Co., 22 S. W. 851, 15 Ky. L. Rep. 244; Louis-
ville, etc., R. Co. f. Kellem, 21 S. W. 230, 14
Ky. L. Rep. 734. See also Rader v. Louisville,
etc., R. Co., 104 S. W. 774, 31 Ky. L. Rep.
1105.

Maryland.— Western ilaryland R. Co. v.

Kehoe, 83 Md. 434, 35 Atl. 90.

Massachusetts.— Johnson v. J. M. Guffey
Petroleum Co., 197 Mass. 302, 83 N. E. 874;
Chenery r. Fitchburg R. Co., 160 Mass. 211,
35 N. E. 554, 22 L. R. A. 575.

Michigan.— Bouwmeester r. Grand Rapids,
etc., R. Co., 67 Mich. 87, 34 N. W. 414.

Minnesota.— McNamara r. Great Northern
R. Co., 61 Minn. 296, 63 N. W. 726; Hepfel
V. St. Paul, etc., R. Co., 49 Minn. 263, 51
N. W. 1049 ; Studlev r. St. Paul, etc., R. Co.,

48 Minn. 249, 51 'N. W. 115; Scheffler v.

Minneapolis, etc., R. Co., 32 Minn. 518, 21
N. W. 711.

Mississippi.— Christian r. Illinois Cent. R.
Co., 71 Miss. 237, 15 So. 71.

Missouri.— Williams r. Kansas City, etc.,

R. Co., 96 Mo. 275, 9 S. W. 573; Powell v.

Missouri Pac. R.'Co., 59 Mo. App. 626; Crow
V. Wabash, etc., R. Co., 23 Mo. App. 357.
Montana.— Egan r. Montana Cent. R. Co.,

24 Mont. 569, 63 Pac. 831.

Ohio.— Driscoll r. Cincinnati, etc., R. Co.,

1 Ohio Cir. Ct. 493, 1 Ohio Cir. Dec. 274.
Oregon.— Rathbone v. Oregon R. Co., 40

Oreg. 225, 66 Pac. 909.

South Carolina.— See Mason i'. Southern
R. Co., 58 S. C. 70, 36 S. E. 440, 79 Am. St.

Rep. 862, 53 L. R. A. 913.

Virginia.— Norfolk, etc., R. Co. r. Denny,
106 Va. 383, 56 S. E. 321.

United States.— Sheehan v. St. Paul, etc.,

R. Co., 76 Fed. 201, 22 C. C. A. 121; Farve
r. Louisville, etc., R. Co., 42 Fed. 441.

See 41 Cent. Dig. tit. "Railroads," §§ 1258,
1261.

A railroad company operating stock-yards
owes no duty to keep a lookout for the safety
of a mere trespasser or licensee in such yards.
Johnson v. Louisville, etc., R. Co., 91 S. W.
707, 29 Ky. L. Rep. 36.

A servant of a railroad who uses a tricycle

on the track is bound to keep out of the way
of trains, and it is not incumbent on the

company to keep a lookout for him at places

where the presence of persons on the track

is not to be anticipated, and it owes him no
duty until his presence on the track is

actually discovered by those in charge of a

train. 'Louisville, etc., R. Co. v. Jolly, 90

S, W. 977, 28 Ky. L. Rep. 989.

[X, E, 2, a, (vin), (b), (1)]

A rule requiring trainmen on extras and
delayed trains "lo keep a sharp lookout for

all work trains, section men, and others who
may be obstructing the track," docs not
apply to persons wrongfully on the track.

Burg V. Chicago, etc., R. Co., 90 Iowa 106,

57 N. W. 680, 48 Am. St. Rep. 419.

64. Connecticut.— Sullivan i;. New York,
etc., R. Co., 73 Conn. 203, 47 Atl. 131.

Illinois.— Illinois Cent. R. Co. v. Frelka,

9 111. App. 605.

loica.— Thomas v. Chicago, etc., R. Co.,

103 Iowa 649, 72 N. W. 783, 39 L. R. A. 399,
holding that where a raUroad company im-
pliedly assents to the use of portions of its

track as a footpath, employees operating
trains thereon are bound to exercise care to

ascertain if persons are on the track at such
places.

Louisiana.— Willis v. Vicksburg, etc., R.
Co., 115 La. 53, 38 So. 892.

Missouri.— Ayers v. Wabash R. Co., 190
Mo. 228, 88 S. W. 608; Fiedler v. St. Louis,

etc., R. Co., 107 Mo. 645, 18 S. W. 847;
Williams i;. Kansas City, etc., R. Co., 96 Mo.
275, 9 S. W. 573.

Vermont.— Lindsav v. Canadian Pae. R.
Co., 68 Vt. 556, 35 Atl. 513.

Wisconsin.— Whalen r. Chicago, etc., R.
Co., 75 Wis. 654, 44 N. W. 849 (holding that
a railroad company is liable for negligence in
not providing a careful lookout in the direc-

tion the train is moving at a place where
those in charge of the train knew that adults

and children in considerable numbers were
likely to be passing, although such precau-

tion had not generally been taken at that
place) ; Townlev v. Chicago, etc., R. Co., 53
Wis. 626, 11 H."W. 55.

United States.— Garner v. Trumbull, 94
Fed. 321, 36 C. C. A. 361.

See 41 Cent. Dig. tit. " Railroads," |§ 1259,

1265.

A railroad company is not chargeable with
notice that a man is liable to be lying on the
track at such a place, and the mere fact

that an engine strikes a man so lying on the

track is not of itself sufficient to justify the

inference that the engineer saw him or failed

to use ordinary care to discover him in time
to prevent injurv. Avers v. Wabash R. Co.,

190 Mo. 228, 88 "S. W. 608.

Even though the railroad company could

not have prevented the injury after discov-

ering the danger, it may be liable for failure

to use proper care to discover a person at a

place where there was reason to apprehend
from the fact of long and extended use

thereof by pedestrians that the track was not

clfear. Powell v. Missouri Pac. R. Co., 59

Mo. App. 626.

In private yards.—^A railrad company may
be negligent in failing to place a lookout on
cars in making a flying switch in its private

yard, frequently used with its consent by
persons having business therein. Reifsnyder
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cities, towns, and villages where persons are in the nabit of crossing or walking
on the tracks.'^

(2) Sufficiency of Lookout. A proper lookout within the meaning of the
above rule, in the absence of statute otherwise, need only be kept in what is a
reasonable and prudent manner under the circumstances, the degree of care being
such as a person of ordinary prudence and caution would commonly exercise

under like circumstances, and varying as the known probability of danger may
vary along the different portions of the route."" But it is not negligence to tem-

V. Chicago, etc., R. Co., 90 Iowa -76, 57 N. W.
692.

Where the use of the track byt pedestrians
has been confined largely to Sundays and to

reasonable hours in the daytime, the railroad

company is not bound to expect or required

to be on the lookout for trespassers on the

track at that point at midnight. Hoback v.

Louisville, etc., R. Co., 99 S. W. 241, 30 Ky.
L. Rep. 476.

65. Alabwma.— Duncan v. St. Louis, etc.,

R. Co., 152 Ala. 118, 44 So. 418; Louisville,

etc., R. Co. V. Black, 89 Ala. 313, 8 So. 246;
Carrington r. Louisville, etc., R. Co., 88 Ala.

472, 6 So. 910; Bentlcy v. Georgia Pac. R.
Co., 86 Ala. 484, 6 So. 37; South, etc., R.
Co. V. Donovan, 84 Ala. 131, 4 So. 142, hold-

ing that within the corporate limits of a
city or town where necessity may compel or

usage sanction walking on the railroad track

at places other than at public crossings, it

is the duty of those who are engaged in

running a train to keep a vigilant lookout
even for trespassers.

Connecticut.— Nolan v. New York, etc., R.
Co., 53 Conn. 461, 4 Atl. 106.

Georgia.— Brunswick, etc., R. Co. v. Gib-

son, 97 Ga. 489, 24 S. E. 484, holding that it

is a question for the jury whether it was
negligence to fail to have a flagman or other

person on the rear end of a locomotive, while

it was being run backward along a leading

city street.

Kansas.— Missouri Pac. R. Co. v. Jaffi, 67

Kan. 81, 72 Pac. 535.

Kentucky.— Illinois Cent. R. Co. v. Mur-
phy, 123 Kv. 787, 97 S. W. 729, 30 Ky. L.

Rep. 93. iTL. R. A. N. S. 352; Johnson v.

Louisville, etc., R. Co., 122 Ky. 487, 91 S. W.
707, 29 Ky. L. Rep. 36; Louisville, etc., R.

Co. V. Taaffe, 106 Ky. 535, 50 S. W. 850, 21

Ky. L. Rep. 64; Conley f. Cincinnati, etc., R.

Co., 89 Ky. 402, 12 S. W. 764, 11 Ky. L.

Rep. 602; Chesapeake, etc., R. Co. v. Nipp,
100 S. W. 246, 30 Ky. L. Rep. 1131; McCabe
I'. Maysville, etc., R. Co., 89 S. W. 683, 28
Ky. L. Rep. 536; Chesapeake, etc., R. Co. v.

Keelin, 62 S. W. 61, 22 Ky. L. Rep. 1942;
Gunn V. Felton, 57 S. W. 15, 22 Ky. L. Rep.

268.

Louisiana.— Hamilton ».'. Morgan's Louis-

iana, etc., R., etc., Co., 42 La. Ann. 824, 8

So. 586.

Missouri.— Lynch v. St. Joseph, etc., R.

Co., Ill Mo. 601, 19 S. W. 1114; Williams
V. Kansas City, etc., R. Co., 96 Mo. 275, 9

S. W. 573 ; Guenther v. St. Louis, etc., R. Co.,

95 Mo. 286, 8 S. W. 371, 108 Mo. 18, 18 S. W.
846; Murrell v. Misoouri Pac. R. Co., 105

Mo. App. 88, 79 S. W. 505.

Pennsylvania.— Kellv v. Philadelphia, etc.,

R. Co., 30 Leg. Int. 140.

Utah.— Tcalde v. San Pedro, etc., R. Co.,

32 Utah 276, 90 Pac. 402, 10 L. R. A. N. S.

486.

United States.— Barley v. Chicago, etc., R.

Co., 2 Fed. Cas. No. 997, 4 Biss. 430.

See 41 Cent. Dig. tit. "Railroads," §§ 1258,

1259, 1263, 1265.
Backing a train within city limits without

a brakeman or other persons on the cars or

stationed elsewhere to keep a lookout ahead
of the moving cars is negligence for which
the railroad company is responsible. Savan-
nah, etc., R. Co. V. Shearer, 58 Ala. 672;
Hamilton v. Morgan's Louisiana, etc., R.,

etc., Co., 42 La. Ann. 824, 8 So. 586; Barley
i\ Chicago, etc., R. Co., 2 Fed. Cas. No. 997,*

4 Biss. 430; Levoy v. Midland R. Co., 3 Ont.

623; Bennett v. Grand Trunk R. Co., 3 Ont.
446. Compare East Tennessee, etc., R. Co. v.

King, 81 Ala. 177, 2 So. 152. It has been
held, however, that such acts of a railroad

company are not so gross as to justify an
award of punitive damages (Hamilton v.

Morgan's Louisiana, etc., R., etc., Co., 42 La.
Ann. 824, 8 So. 586) ; and that they are not
conclusive evidence although in violation of

an ordinance (Scudder v. Indianapolis, etc.,

R. Co., Wils. (Ind.) 481).
Compliance with a city ordinance requir-

ing a lookout on a locomotive engine when
being used within the limits of a city is not
due to persons walking on the private way
of a railroad company at an Uninhabited
point, and not at a street crossing, although
in a path used by the public with the silent

acquiescence of the company. Baltimore, etc.,

R. Co. V. State, 62 Md. 479, 50 Am. Rep.
233.

A railroad bridge located within the city

limits does not impose a duty on the railroad
company as to trespassers on the bridge,

where it is twenty-five or thirty feet above
the grade of the street. Reiser v. Chesa-
peake, etc., R. Co., 92 S. W. 928, 29 Ky. L.

Ren. 249.

66. Arrowood v. South Carolina, etc.,

R. Co., 126 N. C. 629, 36 S. E. 151 (holding
that more care is required on a frequented

tra«k than on a clear one, and more diligence

on a winding road than on a straight one) ;

Houston, etc., R. Co. v. Sympkins, 54 Tex.

615, 38 Am. Rep. 632; Houston, etc., R. Co.

r. Harvin, (Tex. Civ. App. 1899) 54 S. W.
629. See also Ex p. Stell, 22 Fed. Cas. No.
13,358, 4 Hughes 1.57.

Where the engineer is unable to keep a
proper lookout, it is the duty of the fireman

to be on the lookout and conversely. Arro-

[X, E, 2, a, (VIII). (b), (2)]
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porarily fail to look out where such failui'e is caused by a distraction of attention,

to avoid personal injury to the employee keeping the lookout/' or by his attention

being turned to other duties/^ or by obstructions to sight.""

(3) Duty to Look Out For Children or Others Under Disability. In
accordance with the above rules/" in some jurisdictions a railroad company is

under the duty to keep a lookout for children or others under disabiUty on its

tracks, although they are trespassers; " and this has been held to be tnie even
in jurisdictions in which there is no duty to look out for adult trespassers, on
the ground that an infant cannot be a trespasser, or at most only technically so.'-

In other jurisdictions, however, the company is under no duty to keep such a
lookout, any more than for adults or able persons," except at places where it has

wood r. Soxith Carolina, etc., R. Co., 126
N. C. 629, 36 S. E. 151; Nashville, etc., R.
Co. r. Nowlin, 1 Lea (Tenn.) 523. And if

the engineer and fireman are insufficient more
help should be employed to keep a lookout.

Jeffries v. Seaboard Air Line R. Co., 129

N. C. 236, 39 S. E. 836 ; Arrowood v. South
Carolina, etc., R. Co., 126 N. C. 629, 36 S. E.
151.

An employee not on duty but simply being
transported on a locomotive is not required

to lookout for trespassers on the track, and
his failure to do so is not imputable to the

l-ailroad company as negligence. Middle
Georgia, etc., R. Co. v. Reynolds, 99 6a. 638,

26 S. E. 61.

The lookout must be in his place and must
be vigilant and watchful. East Tennessee,

etc., R. Co. r. White, 5 Lea (Tenn.) 540.

Sending a brakeman down a track to see

that the same is clear does not relieve the

engineer in charge of the engine from the

duty of keeping a reasonable lookout while

the engine is in motion. Galveston, etc., R.

Co. V. Levy, 35 Tex. Civ. App. 107, 79 S. W.
879.

67. Ex p. Stell, 22 Fed. Cas. No. 13,358.

4 Hughes 157, to avoid being hit by an iron

door of the furnace while the fireman is

throwing it open.

68. Eddy v. Sedgwick, (Tex. 1892) 18

S. W. 564 (looking back to see when the

following cars have cleared a switch, and
for the signals of the smtchman) ; Teakle

V. San Pedro, etc., R. Co., 32 Utah 276, 90

Pac. 402, 10 L. R. A. N. S. 486.

69. Richmond, etc., R. Co. r. Anderson, 31

Gratt. (Va.) 812, 31 Am. Rep. 750, sun

shining in hia eyes.

70. See supra, X, D, 2, a, (vin), (b).

71. Chicago, etc., R. Co. i: Grablin, 38

Nebr. 90, 56 N. W. 796, 57 N. W. 522 (hold-

ing that where a child nine years old, while

trespassing on the railroad company's track,

is struck by an engine, the railroad company
is liable if the engineer by the exercise of

such careful lookout as was consistent with

his other duties could have seen the child in

time to have prevented the accident) ; Saw-

yer V. Roanoke R., etc., Co., 145 N. C. 24, 58

S. E. 598; McArver v. Southern R. Co., 129

N C 380, 40 S. E. 94; Bottoms v. Seaboard,

etc., R. Co., 114 N. C. 699, 19 S. E. 730, 41

Am. St. Rep. 799, 25 L. R. A. 784; Bias v.

Chesapeake, etc., R. Co., 46 W. Va. 349, 33

[X, E, 2, a, (viii), (b), (2)]

S. E. 240; Gunn y. Ohio River R. Co., 42

W. Va. 676, 26 S. E. 546, 36 L. R. A. 575.

In Texas the duty of a railroad company
with reference to young children on a track

is not to keep a reasonable lookout but to

exercise ordinary care under all the circum-

stances existing, with reference to keeping a

lookout. Texas, etc., R. Co. v. O'Donnell, 58

Tex. 27 ; Olivares r. San Antonio, etc., R.

Co., (Civ. App. 1903) 77 S. W. 981, 37 Tex.

Civ. App. 278, 84 S. W. 248. See Ollis v.

Houston, etc., R. Co., 31 Tex. Civ. App. 601,

73 S. W. 30. If the railroad company could

not have exercised ordinary care to discover

the child on the track except by keeping a

lookout, its failure to keep such lookout is

negligence per se. Missouri, etc., R. Co. v.

Hammer, 34 Tex. Civ. App. 354, 78 S. W.
708. And the railroad company is not re-

lieved from liability in failing to keep a
proper lookout by the exercise of due care

after the peril is discovered (Texas, etc., R.

Co. r. Harby, 28 Tex. Civ. App. 24, 67 S. W.
541) ; nor by the fact that a railroad bridge

on which the child is run over and killed is

not a public bridge (Texas, etc., R. Co. v.

Harby, (Civ. App. 1902) 67 S. \Y. 541).
Where one goes upon a railroad track and

becomes insensible from no fault of his own,
and while in full view is run over and "in-

jured by a train, the railroad company is

liable for the neglect of its agents in failing

to keep a reasonable lookout (Houston, etc.,

R. Co. V. Sympkins, 54 Tex. 615, 38 Am. Rep.

632) ; but if his dangerous position was due
to his own voluntary drunkenness the com-

pany is not liable unless the injury was
wantonly or wilfully inflicted after he was
discovered (Houston, etc., R. Co. v. Symp-
kins, 54 Tex. 615, 38 Am. Rep. 632; Sulli-

van v. St. Louis Southwestern R. Co., (Tex.

Civ. App. 1896) 36 S. W. 1020).
72. Mason r. Southern R. Co., 58 S. C. 70,

36 S. E. 440, 79 Am. St. Rep. 826, 53 L. E. A.

913.

73. Connecticiit.— Nolan r. New York, etc.,

R. Co., 53 Conn. 461, 4 AtL 106.

Illinois.— Northwestern El. R. Co. v.

O'Malley, 107 111. App. 599.

Iowa.— Thomas v. Chicago, etc., R. Co..

114 Iowa 169, 86 N. W. 259.

Kentucky.— Louisville, etc., R. Co. f.

Logsdon, 118 Ky. 600, 81 S. W. 657, 2(i Ky.
L. Rep. 457 [opinion in 78 S. W. 409, 25
Ky. L. Rep. 1656 withdrawn] ; McDermott
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reason to anticipate that such children or persons will be on the track, '^ as in

cities or towns. '^

(ix) Rate of Speed '"'— (a) In General. In the absence of a statute or

ordinance to the contrary, a railroad company, as a general rule, owes no duty
to trespassers or licensees on its tracks as to the rate of speed at which its trains

shaE be run; and ordinarily it is not negligence per se for it to run its train at any
rate consistent with the safety of passengers," until the peril of such trespasser

V. Kentucky Cent. R. Co., 93 Ky. 408, 20
S. W. 980," 14 Ky. L. Kep. 437. But see

Cincinnati, etc., R. Co. r. Dickerson, 102
Ky. 560, 44 S. W. 99, 19 Ky. L. Rep. 1817.

United States.—^Woodruff v. Northern Pac.

R. Co., 47 Fed. 689.

See 41 Cent. Dig. tit. " Railroads," § 1262.

That the railroad employees negligently or

carelessly looked down the track and failed

to observe children thereon does not render

the railroad company liable any more than if

they had not looked at all. Thomas v. Chi-

cago, etc., R. Co., 114 Iowa 169, 86 N. W.
259.

In case of a drtinken trespasser on a rail-

road, the railroad company is not liable for

failure to discover his condition in time to

prevent injuring him. St. Louis, etc., E. Co.

V. Jordan, 65 Ark. 429, 47 S. W. 115; Dugan
I'. Chesapeake, etc., R. Co., 72 S. W. 291, 24
Ky. L. Rep. 1754.

"74. Croft V. Chicago, etc., R. Co., 134 Iowa
411, 109 N. W. 723; Louisville, etc., R. Co.

V. Logsdon, 118 Ky. 600, 87 S. W. 657, 26
Ky. L. Rep. 457 [opinion in 78 S. W. 409,

25 Ky. L. Rep. 1656 withdrawn] ; Lindsay v.

Canadian Pac. R. Co., 68 Vt. 556, 35 Atl.

513, holding that it is a question for the

jury whether the railroad company was
guilty of negligence in failing to watch for

obstructions.

Where a railroad company has for a long
time permitted children to travel and pass
habitually over its road at a given point

without objection or hindrance, it should, in

the operation of its trains and management
of its road so long as it acquiesces in such

use, be held to anticipate continuances

thereof, and is bound to exercise care accord-

ingly apportioned to the probable danger to

the children so using its road. Harriman v.

Pittsburgh, etc., R. Co., 45 Ohio St. 11, 12

N. W. 451, 4 Am. St. Rep. 507.

75. Ashworth v. Southern R. Co., 116 Ga.

635, 43 S. E. 36, 59 L. R. A. 592; Frick r.

St. Louis, etc., R. Co., 75 Mo. 542 [affirming

5 Mo. App. 435].
76. Rate of speed at crossings see infra,

X, F, 8.

Rate of speed at stations see infra, X, E,

2, b, (IV).

77. Gonnecticut.— Nolan v. New York, etc.,

R. Co., 53 Conn. 461, 4 Atl. 106.

Georgia.— Georgia Cent. R. Co. v. Wil-
liams Buggy Co., 121 Ga. 293, 48 S. E. 939;
Holland v. Sparks, 92 Ga. 753, 18 S. E. 990;
Harden v. Georgia R. Co., 3 Ga. App. 344, 50
S. E. 1122.

Illinois.— Wabash, etc., R. Co. v. Neikirk,
15 111. App. 172; Garland v. Chicago, etc., R.
Co., 8 111. App. 571.

Iowa.— Hoifard v. Illinois Cent. R. Co.,

(1907) 110 N. W. 446 (in rural districts)
;

Heiss V. Chicago, etc., R. Co., 103 Iowa 590,

72 N. W. 787; Cohoon v. Chicago, etc., R.

Co., 90 Iowa 169, 57 N. W. 729.

Kentucky.— Gregory v. Louisville, etc., R.
Co., 79 S. W. 238, 25 Ky. L. Rep. 1986 (hold-

ing that the speed of a train in the country
is not a, matter that can be negligence as

to trespassers on the track whose presence
is unknown) ; Louisville, etc., R. Co. v. Mc-
Combs, 54 S. W. 179, 21 Ky. L. Rep. 1232.

Louisiana.— Sundmaker v. Yazoo, etc., Co.,

106 La. Ill, 30 So. 285; Houston v. Vicks-
burg, etc., R. Co., 39 La. Ann. 796, 2 So. 562.

Missouri.— Maher v. Atlantic, etc., R. Co.,

64 Mo. 267.

Nebraska.— Omaha, p.tc, R. Co. v. Krayen-
buhl, 48 Nebr. 553, 67 N. W. 447, holding
that outside of towns and villages no rate of

speed, however great, is alone suflScient to
establish negligence.

Ohio.— Such V. Cleveland, etc., R. Co., 2
Ohio Dee. (Reprint) 352, 2 West. L. Month.
486, holding that the speed is not material
unless it exceeds the limitations of due care.

Pennsylvania.— Custer v. Baltimore, etc.,

R. Co., 206 Pa. St. 529, 55 Atl. 1130 (through
the open country) ; Eplv v. Lehigh Valley E.
Co., 3 Pa. Super. Ct. 509.
Rhode Island.— Vizacchero v. Rhode Island

Co., 26 R. I. 392, 59 Atl. 105, 69 L. R. A.
188.

Texas.— Texas, etc., R. Co. i'. Short, (Civ.
App. 1900) 58 S. W. 56.

Virginia.— Hortenstein v. Virginia-Caro-
lina R. Co., 102 Va. 914, 47 S. E. 996 (hold-
ing that a railroad company owes to a tres-
passer no duty in regard to the rate of speed
on schedule time upon which it shall run its

trains) ; Johnson v. Chesapeake, etc., R. Co.,

91 Va. 171, 21 S. E. 238.
United States.— Chicago, etc., R. Co. v.

O'Brien, 153 Fed. 511, 82 C. C. A. 461;
Farve v. Louisville, etc., R. Co., 42 Fed. 441.

Canada.— Colpitis v. Reg., 6 Can. Exch.
254.

See 41 Cent. Dig. tit. "Railroads," §§ 1269,
1273.

A speed of fifty or sixty miles an hour is

not negligence as to persons on the track,

where there is no public crossing and where
the railroad company is not bound to an-

ticipate their presence. Georgia Cent. R. Co.
V. Williams Buggy Co., 121 Ga. 2-93, 48 8. E.
939.

Exceeding schedule time.— It is not negli-

gence per se for a train to exceed a rate of

speed prescribed by the time-table of the
railroad. If the time-table is framed with
reference to a reasonable limit of safety at

[X, E. 2, a, (ix), (a)]
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or licensee is discovered; '^ but whether it is negligence to run a train at a certain
rate of speed at any particular time and place is ordinarily a question of fact for

the jury to determine imder aU the circumstances." This rule, however, is sub-
ject to qualifications, under which the speed must be regulated and controlled,

even in the absence or independent of statutory or municipal regulations, so as

to show due regard for the safety of those of the pubhc who, even without right,

are accustomed with the railroad company's knowledge or consent, to pass to

and fro over the track and sometimes temporarily to make use of the same by
walking up and down upon it,*° as in populous cities or towns,*' especially in

any given point, then it would be negligence
to exceed it; but it is otberwise if it is fixed
from considerations of convenience and not
with reference to what is safe or prudent.
Colpitts V. Reg., 6 Can. Exch. 254.
A speed of twenty-live miles per hour out-

side the limits of a city or town, even in
a thickly settled neighborhood, and at a point
where some persons were accustomed to walk
upon the tracks, is not in itself sufficient evi-

dence of negligence. Missouri Pac. R. Co.
r. Hansen, 48 Nebr. 232, G6 N."W. 1105.

The operation of an electric car in the
country at such a rate of speed that the
motorman is unable to stop in time to avoid
injury after the headlight reveals the injured
party is not negligence. Vizacchero v. Rhode
Island Co.. 26 R. I. 392, 59 Atl. 105.

There is no duty to slacken ordinary speed
on approaching a curve, although it is in a
cut, as a precaution against injury to persons

walking or working on the track, but not
known of or seen. Hoflfard r. Illinois Cent.

R. Co., (Iowa 1907) 110 N. W. 446.

78. Harden w. Georgia R. Co., 3 Ga. App.
344, 59 S. E. 1122; Neier t'. Missouri Pac.

R. Co., 12 Mo. App. 35, holding that, how-
ever slow a train may be going after dis-

covery of a person's peril on the track, if

the speed may still be further reduced and a
collision thus avoided the railroad company
is chargeable with negligence in not further
reducing the speed. And see in^ra, X, E, 2,

a, (X), (B).

79. Louisville, etc., R. Co. v. McCombs, 54
S. W. 179, 21 Kv. L. Rep. 1232; Texas, etc.,

R. Co. r. Short," (Tex. Civ. App. 1900) 58
S. W. 56. And see iw/m, X, E, 8, e, (i), (i).

80. Georgia Cent. R. Co. v. Williams Buggy
Co., 121 Ga. 293, 48 S. E. 939; Sundmaker
t'. Yazoo, etc., R. Co., 106 La. Ill, 30 So.

285; Houston v. Vicksburg, etc., R. Co., 39

La. Ann. 796, 2 So. 562; Malmsten v. Mar-
quette, etc., R. Co., 49 Mich. 94, 34 N. W.
373, holding that the running of heavily

loaded cars down a wharf at the rate of ten

to fifteen miles an hour, without a locomo-

tive, when people are landing from a steam-

boat, is sufficient to establish negligence on
the part of the railroad company. Compare
ISfissouri Pac. R. Co. r. Hansen, 48 Nebr.

232, 66 N. W. 1105.

When it is determined that a certain rate

of speed is incompatible with public safety

under the circumstances of the place, the

rights of the company, even on its own track,

are qualified by the law of the public good.

Pennsylvania R. Co. i'. Lewis, 79 Pa. St. 33.

[X, E, 2, a, (IX), (A)]

Permitting a train to get beyond control

on a steep grade and to descend the grade so

as to drive other cars past the end of the

track, where the servants of the railroad

company knew or had good reason to believe

persons were stationed with vehicles, may
authorize an inference of negligence on the

part of the company. Southern R. Co. v.

Stutts, 144 Fed. 948, 75 C. C. A. 588.

81. Illinois.— Chicago, etc., R. Co. v. Dun-
leavy, 129 111. 132, 22 N. E. 15. Compare
Garland i: Chicago, etc., R. Co., 8 111. App.

571, holding that it is not negligence to run

a train at the rate of twenty-five miles an
hour through an unincorporated village.

Kentucky.— Louisville, etc., R. Co. v. Mc-
Combs, 54 S. W. 179, 21 Ky. L. Rep.

1232.
Louisiana.— Sundmaker v. Yazoo, etc., R.

Co., 106 La. Ill, 30 So. 285; Peyton v. Texas,

etc., R. Co., 41 La. Ann. 861, 6 So. 690, 15

Am. St. Rep. 430.

Mississippi.—'Alabama, etc., R. Co. V.

Lowe, 73 Miss. 203, 19 So. 96.

Missouri.— Haley v. Missouri Pac. R. Co.,

197 Mo. 15, 93 S. W. 1120, 114 Am. St. Rep.

743; Reilly v. Hannibal, etc., R. Co., 94 Mo.
600, 7 S. W. 407.

Neiraska.— Meyer i;. Midland Pac. R. Co.,

2 Nebr. 319, holding also that a reasonable

rate of speed in the open country is not
reasonable in a thickly settled town.

Pennsylvania.— Custer v. Baltimore, etc.,

R. Co., 206 Pa. St. 529, 55 Atl. 1130; Hagan
V. Philadelphia, etc., R. Co., 5 Phila. 179.

United States.— Farvo i\ Louisville, etc.,

R. Co., 42 Fed. 441, holding this rule to

apply to an incorporated city or town.
See 41 Cent. Dig. tit. " Railroads," § 1273.

But see Nolan v. New York, etc., R. Co., 53
Conn. 461, 4 Atl. 106, holding that a railroad

company is not bound to run its trains at a
very low rate of speed through a city on its

own right of way where persons have no
right to be.

To run within the limits of a city in the
night-time at a speed of twenty-five miles an
hour, and while racing with a train of a
parallel road, is negligence on the part of

the railroad company. Crow v. Wabash, etc.,

R. Co., 23 Mo. App. 357.

Speed necessary to ascend grade.— That
the grade of a railroad track laid in a street

of a populous city is such that a freight
train cannot ascend it without the aid of the
momentum to be acquired by a high rate
of speed does not justify a railroad com-
pany in running its train at such speed.
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cases where the railroad tracks are laid upon the streets or other pubUc places of

such town or city.*^

(b) Statutory or Municipal Regulations. The rate of speed at which trains

may be run is now generally regulated by statute or ordinance/^ under which
it is usually provided that trains or cars shall not be run at more than a given rate

of speed through a city or town," for a violation of which the company may be
liable to persons injured thereby whether trespassers or not/^ although there

where so doing renders it liable to injure
persons who, without negligence on their

part, might be on tlie street, or renders it

impossible for the engineer to stop the train
in time to prevent such injury after seeing
the danger. Haley v. Missouri Pac. R. Co.,

197 Mo. 15, 93 S. W. 1120, 114 Am. St. Eep.
743.
To run through a village of two hundred

inhabitants at twenty miles an hour is not
negligence, where it is not shown that the
train was improperly equipped as to brakes
and brakeinen. Johnson r. Chesapeake, etc.,

R. Co., 91 Va. 171, 21 S. E. 238.

82. Sundmaker v. Yazoo, etc., R. Co., 106
La. Ill, 30 So. 285; Barley v. Chicago, etc.,

R. Co., 2 Fed. Cas. No. 997, 4 Biss. 430.

83. See the statutes of the several states;

and cases cited infra, note 84.

Speed at crossings.— The violation of a
statutory regulation as to slackening speed
on approaching a crossing has been held to

be evidence of negligence to be considered by
the jury as to a person on the track or right

of way near the crossing. Cent. R., etc., Co.

V. Goldon, 93 Ga. 510, 21 S. E. 68. But on
the other hand it has been held that an ordi-

nance limiting the rate of speed in passing
over crossings does not imply that this rate

is not to be exceeded between the crossings.

Central R., etc., Co. v. Smith, 78 Ga. 694, 3

S. E. 397.

At drawbridge.—^A statute (Ga. Code,

§ 1689p) requiring railroad trains to slow
down to a certain rate of speed before run-

ning on or crossing any drawbridge over a
stream which is navigated by vessels does

not apply to the trestles and approaches lead-

ing up to the drawbridge proper. Savannah,
etc., R. Co. V. Daniels, 90 Ga. 608, 17 S. E.

647, 20 L. R. A. 416.

84. See East St. Louis Connecting R. Co. V.

O'Hara, 150 111. 580, 37 N. E. 917 [af/irmmg
49 111. App. 282] ; Martin v. Chicago, etc.,

R. Co., 118 Iowa 148, 91 N. W. 1034, 96 Am.
St. Rep. 371, 59 L. R. A. 698 holding that

such an ordinance has not for its sole object

the protection of those crossing the tracks,

but its benefit may be claimed by any person

coming within its protection.

Construction of ordinances or statutes.—

Particular ordinances or statutes have been

held to apply to locomotives running without
any cars attached (East St. Louis Connect-

ing R. Co. V. O'Hara, 150 111. 580, 37 N. E.

917 [affirming 49 111. App. 282]) ; to a wreck-

ing train consisting of an engine, tender,

freight cars, and derrick car (Chicago, etc.,

E. Co. P. Johnson, 53 111. App. 478 )_;
to a

train which has entered the city limits, al-

though it has not arrived at any of the trav-

eled streets (Hooker v. Chicago, etc., R. Co.,

76 Wis. 542, 44 N. W. 1085, construing Rev.

St. § 1809) ; to a train which is started upon
private property, as soon as it passes beyond
the limits of such property (Chicago, etc., R.
Co. V. PoUoclc, 195 111. 156, 62 N. E. 831

[affirming 93 111. App. 483] ) ; to a train or

cars in the private switch yards of the rail-

road company (Crowley v. Burlington, etc.,

R. Co., 65 Iowa 658, 20 N. W. 467, 22 N. W.
918; Jackson v. Kansas City, etc., R. Co.,

157 Mo. 621, 58 S. W. 32, 80 Am. St. Rep.
650; Grube t\ Missouri Pac. R. Co., 98 Mo.
330, 11 S. W. 736, 14 Am. St. Rep. 645, 4

L. R. A. 776, But see Louisville, etc., R.
Co. V. Redmon, 122 Ky. 385, 91 S. W. 722, 28
Ky. L. Rep. 1293; Green v. Delaware, etc.,

Canal Co., 38 Hun (N. Y.) 51). On the

other hand particular statutes or ordinances

liave been held not to apply to unincor-

porated villages (Nolan v. Milwaukee, etc.,

R. Co., 91 Wis. 16, 64 N. W. 319) ; nor can
such an ordinance ordinarily be restricted in

its operation to situations where the ques-

tion of speed would be of importance to
travelers on the streets at grade crossings

(Northern Cent. R. Co. t'. Herchiskel, 74
Fed. 460, 20 C. C. A. 593). Such an ordi-

nance is not usually construed as applying
only to those portions of the city used by
the public. Crowley v. Burlington, etc., R.
Co., 65 Iowa 658, 20 N. W. 467, 22 N. W.
918.

That the road was built on a grade and
curve before the passage of the ordinance,
which rendered it impracticable to comply
with the ordinance, does not relieve the rail-

road company from liability, in running its

train at a rate of speed greater than that
permitted by such an ordinance. Neier v.

Missouri Pac. R. Co., 12 Mo. App. 25.

85. Alabama, etc., R. Co. v. Carter, 77
Miss. 511, 27 So. 993; Hooker v. Chicago,
e1;c., R. Co., 76 Wis. 542, 44 N. W. 1085.

Subsequent ordinance.— The violation of an
ordinance limiting the speed of trains to a
certain rate is not avoided by showing the
subsequent enactment of an ordinance limit-

ing the speed rate with certain exceptions,
where the company does not show that it is

within any of the exceptions since the orig-

inal ordinance will be considered as continu-
ing in force. Graney v. St. Louis, etc., R.
Co.. 140 Mo. 89, 41 S. W. 246, 38 L. R. A.
633, (1897) 38 S. W. 969.

That it was impossible to stop in time to
avoid the injury does not excuse the railroad

company from liability where its negligence
in violating the ordinance made it impossible
to stop. Murrell v. Missouri Pac. E. Co., 105
Mo. App. 88, 79 S. W. 505.

[X, E, 2, a, (IX), (b^]
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was no actual collision.*" While in some jurisdictions it is held that such speed
regulations do not apply to trespassers, and that as to them a violation of the
statute or ordinance is not negligence/' in most jurisdictions a violation of such
statute or ordinance is negligence per se which may be the basis of a recovery

by a person injured in consequence thereof, and who was without fault,*' unless

the rate of speed prescribed is unreasonable,** although to render such negligence

actionable, it must, in some way, have occasioned the injury complained of.°°

In other jurisdictions, however, it is held that such violation is merely 'prima jade
evidence of neghgence to be submitted to the jury,*^ and is not of itself wilful

or gross neghgence which will justify a recovery by a trespasser or hcensee,'^

although it, together with other circumstances, may tend to prove gross or wilful

neghgence. °^ It is not neghgence to run a train within city hmits at a speed less

That the person injured was an employee
of the railroad company, and was engaged
in the discharge of his duties at the time of

the injury does not relieve the company from
liability for running at a greater rate of

speed than that permitted by ordinance.
Houston, etc., R. Co. r. Powell, (Tex. Civ.

App. 1897) 41 S. W. 695.

Where a portion of the track is commonly
used as a footway to the knowledge of the
company, a person so using it is entitled to

the same benefit from the ordinance prohibit-

ing the rapid running of trains as a person
at a crossing. Gulf, etc., R. Co. v. Matthews,
28 Tex. Civ. App. 92, 06 S. W. 588, 67 S. W.
788.
Sunning a train through railroad yards in

a city at a speed exceeding the limit pre-

scribed by a city ordinance is not negligence
authorizing a receovery by one injured while
standing on tlie track. Ward v. Illinois

Cent. R. Co., 56 S. W. 807, 22 Ky. L. Rep.
191.

Where the right of way is not on or paral-
lel to an adjoining street but is entirely in-

closed to prevent its use by the public, the

violation of a, speed ordinance is not negli-

gence as to a person injured thereon. Louis-
ville, etc., R. Co. V. Redmon, 122 Ky. 385, 91

S. W. 722, 28 Kv. L. Rep. 1293.
86. Illinois Cent. R. Co. c. Crawford, 169

III. 554, 48 N. E. 679 [affirming 68 111. App.
355].
Injury by suction.— Where a person is in-

jured by being sucked under a train by the

current of air put in motion by a train
while running at a rate of speed prohibited

by ordinance, the railroad company cannot
be held liable unless it is shown that it

knew that such excessive speed would pro-

duce such a result, or that a reasonably
prudent man would have apprehended it.

Graney v. St. Louis, etc.. R. Co., 140 Mo. 89,

41 S. W. 246, 38 S. W. 969, 157 Mo. 666, 57
S. W. 276, 50 L. R. A. 153.

87. Clemans v. Chicago, etc., R. Co., 128
Iowa 394, 104 N. W. 431.

88. Alabama.— South Alabama, etc., R. Co.
V. Donovan, 84 Ala. 141, 4 So. 142.

District of Colum'bia.— Baltimore, etc., R.
Co. V. Golway, 6 App. Cas. 143.

Georgia.— Georgia Cent. R. Co. v. Bond.
Ill Ga. 13, 36 S. E. 299; Barfield v. South'
ern R. Co,, 108 Ga. 744, 33 S. E. 988. See
also Georgia R., etc. Co. v. Williams, 3 Ga.

[X, E, 2, a, (ix), (b)]

App. 272, 59 S. E. 846, 4 Ga. App. 23, 60
S. E. 808.

Indiana.— Pennsylvania Co. v. Horton, 132
Ind. 189, 31 N. E. 45. But see Scudder v.

Indianapolis, etc., E. Co., Wils. 481.
Kansas.— Kansas City Suburban Belt R.

Co. V. Herman, (App. 1900) 62 Pac. 543;
Erb V. Morasch, 8 Kan. App. 61, 54 Pac.
323.

Missouri.— Jackson v. Kansas City, etc., R.
Co., 157 Mo. 621, 58 S. W. 32, 80 Am. St.

Rep. 650; Prewitt v. Missouri, etc., R. Co.,

134 Mo. 615, 36 S. W. 667; Schlereth v. Mis-
souri Pac. R. Co., 115 Mo. 87, 21 S. W. 1110;
Murrell v. Missouri Pac. R. Co.,' 106 Mo. App.
88, 79 S. W. 505.

Texas.— International, etc., R. Co. v. Hall,

35 Tex. Civ. App. .545, SIS.W. 82, 520; Mis-
souri, etc., R. Co. V. Owens, (Civ. App. 1903)
75 S. W. 579.

See 41 Cent Dig. tit. "Railroads," §§1270,
1274.

That the engineer who violated the ordi-

nance was ignorant of its existence is imma-
terial on the question of the railroad com-
pany's negligence. Georgia Cent. R. Co. v.

Bond, 111 Ga. 13, 36 S. B. 299.

89. South Alabama, etc., R. Co. v. Dono-
van, 84 Ala. 141, 4 So. 142.

90. Baltimore, etc., R. Co. v. Golway, 6

App. Cas. (D. C.) 143. And see infra, X, E, 5.

91. Illinois Cent. R. Co. v. Eicher, 202 111.

556, 67 N. E. 376 [reversing 100 111. App.
599] ; Toledo, etc., R. Co. v. O'Connor, 77 111.

391; Southern R. Co. v. Drake, 107 111. App.
12; Smith v. Chicago, etc., R. Co., 99 111.

App. 296; Chicago, etc., R. Co. !'. Argo, 82
111. App. 667; Chicago, etc., R. Co. i;. Gun-
derson, 65 111. App. 638; Chicago, etc., R. Co.

V. Winters, 65 111. App. 435; Illinois Cent.

R. Co. IK Murphy, 52 111. App. 65; Terre
Haute, etc., R. Co. v. Voelker, 31 111. App.
314 [affirmed in 129 111. 540, 22 N. E. 20]

;

Brown i;. Buffalo, etc., R. Co., 22 N. Y. 191;
Beck V. Portland, etc., R. Co., 25 Oreg. 32,

34 Pac. 753 ; Northern Cent. R. Co. v. Hersch-
iskel, 74 Fed. 460, 20 0. C. A. 593.

92. Illinois Cent. R. Co. v. Eicher, 202 111.

556, 67 N. E. 376 [reversing 100 111. Apn.
599]; Smith v. Chicago, etc., R. Co., 99 111.

App. 296; Chicago, etc., R. Co. v. Argo, 82
111. App. 667.

93. Illinois Cent. R. Co. v. Eicher, 202 III.

556, 67 N. E. 376 [reversing 100 111. App.
599] ; Illinois Cent. R. Co. v. Jernigan, 101
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than that Hmited by ordinance, in the absence of any peculiar circumstances
rendering such speed dangerous.'*

(x) Precautions as to Persons Seen On or Near Track ^^— {a) In
General. Where a person, whether a trespasser, hcensee, or not, is discovered
by the railroad employees on or near its tracks in a position of danger, '° it is the
duty of the railroad company to oxercise ordinary care and precaution, that is,

it must use all means at command, consistent with its higher duty to its passen-
gers and others, in moving its trains or cars, to avoid injury to such persons; and
if it fails to do so it is liable for the resulting injuries; " but not if it exercises such

111. App. 1 [affirmed in 198 111. 297, 65 N. E.
88].

94. Wickham v. Chicago, etc., R. Co., 95
Wis. 23, 69 N. W. 982.

95. Duty to discover persons on track see
supra, X, E, 2, a, (viii).

Precautions as to persons seen at or near
crossings see infra, X, F, 9.

Injury avoidable notwithstanding contribu-
tory negligence see infra, X, E, 6.

Wilful, wanton, or gross negligence see in-

fra, X, E, 7.

96. Hoeker v. Louisville, etc., R. Co., 96
S. W. 526, 29 Ky. L. Rep. 842 (holding that
where plaintiflf was injured while standing
between two cars by the sudden movement of
the train, the mere fact that one of defend-
ant's servants in charge of the train crew
saw him crossing the tracks and standing
near or at the cars was insufficient to charge
defendant with knowledge that plaintiff was
in a place of danger ) ; Rangeley v. Southern
E. Co., 95 Va. 715, 30 S. E. 386 (holding
that where there is no evidence that defend-
ant knew plaintiff was on the track before
he was run over and it was shown that he
was a young man in possession of all his
faculties, it was not error to refuse to charge
that defendant was liable if it could have
avoided the injury aftar discovering, or could
have discovered by the use of ordinary care,

the peril of plaintiff).

That the fireman saw plaintiff approaching
a train which was being made up in a switch-
yard is not such knowledge that plaintiff

would attempt to go between the cars of the
train, so as to require the exercise of care in
moving the same. Rodriguez v. International,
etc., R. Co., 27 Tex. Civ. App. 325, 64 S. W.
1005.

A person between a moving train and some
box cars op another track with nearly six

feet between the tracks and three feet space
between the cars is not in such a position

of danger as to make the railroad company
negligent in starting and moving its train,

although such person is in sight of the rail-

road employees at the time. Barkley v. Mis-
souri Pac. R. Co., 96 Mo. 367, 9 S. W.
793.

97. California.— Esrey v. Southern Pac.
Co., 103 Cal. 541, 37 Pac. 500.

Colorado.— Kansas Pac. R. Co. v. Cran-
mer, 4 Colo. 524.

Connecticut.— Nolan v. New York, etc., R.
Co., 53 Conn. 461, 4 Atl. 106.

Kentucky.— Flint v. Illinois Cent. R. Co.,

88 S. W. 1055, 28 Ky. L. Rep. 1; Kendall v.

Louisville, etc., R. Co., 76 S. W. 376, 25 Ky.

L. Rep. 793; Louisville, etc., R. Co. v. Chism,
47 S. W. 251, 20 Ky. L. Rep. 584.

Michigan.— Bouwmeester v. Grand Rapids,
etc., R. Co., 67 Mich. 87, 34 N. W. 414.

Mississippi.— Christian v. Illinois Cent. R.
Co., 71 Miss. 237, 15 So. 71.

Missouri.— Reyburn v. Missouri Pac. R.
Co., 187 Mo. 565, 86 S. W. 174; Reardon v.

Missouri Pac. R. Co., 114 Mo. 384, 21 6. W.
731; Rine v. Chicago, etc., R. Co., 88 Mo. 392;
Isabel V. Hannibal, etc., R. Co., 60 Mo. 475;
Mathews v. Chicago, etc., R. Co., 63 Mo. App.
569.

Nebraska.— Omaha, etc., R. Co. v. Cook,
42 Nebr. 577, 60 N. W. 899.
New York.— German v. Suburban Rapid-

Transit Co., 13 N. Y. Suppl. 897, holding that
it is culpable negligence for an engineer, after
having seen plaintiff in a dangerous position
on the track, to back down upon him without
looking again to see if he is out of the way.

Pennsylvania.— Kelly v. Philadelphia, etc.,

R. Co., 30 Leg. Int. 140.

Texas.— Houston, etc., R. Co. v. Finn, ( Civ.

App. 1908) 107 S. W. 94 [affirmed in (1908)
109 S. W. 918] (holding that those in charge
of the train must use all means at command,
that may be exercised consistent with the

safety of the persons in control and those in

their charge) ; Houston, etc., R. Co. v. Ram-
sey, 43 Tex. Civ. App. 603, 97 S. W. 1067;
International, etc., R. Co. v. Woodward, 26
Tex. Civ. App. 389, 63 S. W. 1051 ; Houston,
etc., R. Co. V. Harvin, (Civ. App. 1899) 54
S. W. 629. Under Rev. 'St. art. 2899, au-

thorizing an action against a railroad com-
pany for injuries causing death when the

death was caused by " the unfitness, gross

negligence, or carelessness of the servants," of

the railroad company, even if such servants

saw that a child was in danger the company
would only be liable for their gross negli-

gence. Sabine, etc., R. Co. v. Hanks, 73 Tex.

323, 11 S. W. 377.

Virginia.— Norfolk, etc., R. Co. v. Dean,
107 Va. 505, 59 S. E. 389; Chesapeake, etc.,

R. Co. V. Farrow, 106 Va. 137, 55 S. E. 569;
Humphreys v. Valley R. Co., 100 Va. 749, 42

S. E. 882, holding that the railroad company
is bound to do all it consistently can, after

discovering a trespasser's peril, to avoid in-

juring him.
United States.— Towles v. Southern R. Co.,

103 Fed. 405; Anderson v. Hopkins, 91 Fed.

77 33 C C A 346.

See 4l'cent. Dig. tit. "Railroads," §§ 1275,

1276.
Basis of rule.— An injured person's right

of action in such case is based upon the prin-

[X, E. 2, a, (X), (a)]



796 [33 Cyc] RAILROADS

care, although the accident is not thereby avoided."' .Although in such cases
the railroad company must use all reasonable means within its power to avert
an accident/" it is only required to exercise such care as a reasonably prudent
man would exercise under hke circumstances.^ If practicable, when it becomes

ciple that a failure to exercise ordinary care
under such circumstances amounts to a degree
of reckless conduct that may be termed wilful
and wanton, and when an act is wilfully andK
wantonly done contributory negligence on the
part of the person injured is not an element
to defeat recovery. Esrey v. Southern Pac.
Co., 103 Cal. 541, 37 Pac. 500.
Where a trespasser is injured while at-

tempting to pass between the cars of a train,
by reason of the sudden starting of the train,
the railroad company is liable if its em-
ployees saw and knew the danger of his posi-
tion in time to avoid injury to him by the
exercise of reasonable care. International,
etc., R. Co. V. Tabor, 12 Tex. Civ. App. 283,
33 S. W. 894.

98. Alabama.— Southern K. Co. v. Gullatt,
150 Ala. 318, 43 So. 577; Alabama Great
Southern E. Co. v. Moorer, 116 Ala. 642, 22
So. 900.

Illinois.— Chicago, etc., R. Co. v. Oswald,
94 111. App. 638.
Indian Territory.— Gulf, etc., R. Co. v. Bol-

ton, 2 Indian Terr. 463, 51 «. W. 1085.
Kentucky.— Kendall v. Louisville, etc., R.

Co., 76 S. W. 376, 25 Ky. L. Rep. 793.
Louisiana.— Sanders v. Texas, etc., R. Co.,

118 La. 174, 42 So. 764.
Maine.— Copp v. Maine Cent. R. Co., 100

ile. 568, 62 Atl. 735, holding that where the
engineer, as soon as it became evident that
the person on the track might not get off in
time, did all that he could to avoid running
upon such person, he was not guilty of negli-
gence in not sooner apprehending that such
person would not leave the track.
New Mexico.— Candelaria v. Atchison, etc.,

R. Co., 6 N. M. 266, 27 Pac. 497.
Virginia.— Humphreys v. Valley R. Co.,

100 Va. 749, 42 S. E. 882; Norfolk, etc., R.
Co. V. Carper, 88 Va. 556, 14 S. E. 328.

United States.— St. Louis Southwestern R.
Co. V. Purcell, 135 Fed. 499, 68 C. C. A.
211.

See 41 Cent. Dig. tit. "Railroads," §§ 1275,
1276.

99. Alabama.— Frazer v. South Alabama,
etc, R. Co., 81 Ala. 185, 1 So. 85,, 60 Am. Rep.
145, holding that it is reckless negligence to

omit to use the means at liajid to prevent an
accident, when a prompt resort thereto might
have prevented it, without endangering the
train.

Kentucky.— Flint v. Illinois Cent. R. Co.,

88 S. W. 1055, 28 Ky. L. Rep. 1.

Missouri.— Mathews i'. Chicago, etc., R. Co.,

63 Mo. App. 569.

Nebraska.— Omaha, etc., R. Co. v. Cook, 42
Nebr. 577, 60 N. W. 899.

Texas.— St. Louis Southwestern R. Co. v.

Bishop, 14 Tex. Civ. App. 504, 37 S. W. 764.

United States.— Louisville, etc., R. Co. v.

Morlay, 86 Fed. 240, 30 C. C. A. 6.

See 41 Cent. Dig. tit. "Railroads," §§ 1275,

1276.

1. Kentucky.— Louisville, etc., R. Co. v.

Jolly, 90 S. W. 977, 28 Ky. L. Rep. 989.
Maryland.— Northern Cent. R. Co. v. State,

29 Md. 420, 96 Am. Dec. 545.

Missouri.—'Woods v. Wabash R. Co., 188
Mo. 229, 86 S. W. 1082.

Nebraska.— Meyer v. Midland Pac. R. Co.,

2 Nebr. 319.

New York.— Stewart v. Long Island R. Co.,

54 N. Y. App. Div. 623, 66 N. Y. Suppl. 436
laffirmed in 166 N. Y. 604, 59 N. E. 1130].
North Carolina.— Little v. Carolina Cent.

R. Co., 119 N. C. 771, 26 S. E. 106.

Texas.— International, etc., R. Co. v. Mc-
Donald, 75 Tex. 41, 12 S. W. 860; Texas,
etc., R. Co. V. McCarty, (Civ. App. 1896) 35

S. W. 675, holding that an instruction that
the failure to use all the means in its power
to prevent the injury is negligence is erro-

neous.
United States.—Texas, etc., R. Co. v. Harby,

94 Fed. 303, 36 C. C. A. 353.

See 41 Cent. Dig. tit. "Railroads," §§ 1275,
1276.

The degree of care required varies according
to the circumstances, and the more dangerous
the indications, the more prudence a railroad
employee must exercise, and where the indica-

tions are very slight, the degree of care may
not be so high, but when the indications be-

come a manifestation of approaching danger
of collision, his prudence must rise up to that
manifestation. Stewart v. Long Island R. Co.,

54 N. Y. App. Div. 623, 66 N. Y. Suppl. 436
[affirmed in 166 N. Y. 604, 59 N. E. 1130].
Persons in charge of a hand-car are not

held to the same degree of care in .regard to

a trespasser or pedestrian seen walking on
the track as are persons in charge of a loco-

motive. Wright V. Southern R. Co., 132 N. C.

327, 43 S. E. 845.

Acts in emergency.— If the engineer or

other employee uses such means aa in his

judgment are, in the emergency, most advis-

able to prevent an accident, he is not charge-

able with negligence although he failed to use
other means which were at hand provided he
is competent and experienced in his business.
Bell V. Hannibal, etc., R. Co., 72 Mo. 50, hold-
ing this rule to apply where he applied the
air brakes but did not attempt to reverse the
engine.

An engineer is not required to provide
against what he has no reasonable ground
to anticipate, but his obligation is to take
proper precautions to guard against what is

the usual or justly expected consequence of

one's act, and not against unexpected, unusual,
and extraordinary results. Little v. Carolina
Cent. R. Co., 118 N. C. 1072, 24 S. E. 514.

Where an engineer, acting on the reasonable

belief that the person was safe, released the

brakes when but for such belief he would have
stopped the train, such person cannot re-

cover. Little V. Carolina Cent. R. Co., supra.

[X, E, 2, a, (x), (a)]
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aware of such person's danger, it should give a timely warning by bell, whistle,

or otherwise; ^ and if necessary and practicable, as where under the circumstances
it is impracticable to give a warning or it is apparent that the person on the track
does not hear or will not heed such warning, due care should be used in slackening
the speed of the approaching train,^ or in stopping it,* and in some jurisdictions

such precautions are expressly required by statute.^ It is not negligence, how-
ever, to fail to exercise some of these precautions where it is impossible to do so

after the person's peril is discovered," as where the manifestation of the peril and
the catastrophe are so close, in point of time, as to leave no room for preventive

effort.'

(b) Duty to Stop or Slacken Speed in General. Since after the railroad employ-
ees in charge of a train have given all the usual and proper signals to warn persons
of their approach,' they have a right to presume that a person seen on or near
the tracks ahead and apparently aware of his danger will retreat to or remain
in a place of safety,' except where regulated by statute," and in the absence of

circumstances indicating that such person will not or cannot get out of danger,

they are not required to slacken speed or stop the train merely because such person

is discovered on or near the track ahead," and does not immediately change his

2. See supra, X, E, 2, a, (viil), (a), (1).
The alarm signal must be given at such

distance before reaching a person seen walk-
ing on the track as will enable him to hear
it and get off the track. Kelley v. Ohio
River R. Co., 58 W. Va. 216, 52 S. E. 520,

2 L. R. A. N. S. 898.

Where the engineer of a train on a side-

track fails to warn a person standing on a
parallel track that another train is approach-
ing, such failure is not negligence, unless the

engineer knew the other train was about to

pass, or that plaintiff was unaware of its ap-

proach, or unless he suspected plaintiff would
continue on the main track. Gregory v. Louis-

ville, etc., R. Co., 79 S. W. 238, 25 Ky. L. Rep.

1986.
3. Louisville, etc., R. Co. v. Tinkham, 44

S. W. 439, 19 Ky. L. Rep. 1784. And see

infra, X, E, 2, a, (x), (b).

4. Reardon v. Missouri Pac. R. Co., 114

Mo. 384, 21 S. W. 731, holding that the rail-

road company would be liable if its servants,

after seeing plaintiff in a perilous position,

in time to stop the train in safety to them-
selves and those on board by the use of ordi-

nary means, failed to exercise ordinary care

to avert the accident. And see infra, X, E,

2, a, (X), (B).

5. Under Milliken & V. Code Tenn. §§ 1298-

1300, if a person appears on a track in front

of an approaching train, it is the duty of' the

railroad employees to have a person on the

lookout ahead, to sound a, whistle, put down
the brakes, and use every possible means to

stop the train and prevent the accident.

Knoxville, etc., R. Co. v. Acuff, 92 Tenn. 26,

20 S. W. 348 ; Patten v. East Tennessee, etc.,

R. Co., 89 Tenn. 370, 15 S. W. 919, 12 L. R. A.

184; Chesapeake, etc., R. Co. v. Foster, 88

Tenn. 671, 13 S. W. 694, 14 S. W. 428.

That the engine was behind the cars push-

ing them forward at the time of the accident

is immaterial. Knoxville, etc., R. Co. v. Acuff,

92 Tenn. 26, 20 S. W. 348.

6. East Tennessee, etc., R. Co. v. Swaney,

5 Lea (Tenn.) 119, holding that if after a

person could have been seen on a track by a
lookout on the locomotive a compliance with
the statute requiring the whistle to be
sounded and the brakes to be put down is

impossible, the company is not liable for

failure to do so.

7. Frazer v. South Alabama, etc., R. Co., 81
Ala. 185, 1 So. 85, 60 Am. Rep. 145; Fisk v.

Chicago, etc., R. Co., Ill Iowa 392, 82 N. W.
931.

8. Freeh v. Philadelphia, etc., R. Co., 39
Md. 574.

9. See infra, X, E, 2, a, (x), (c).

10. See Louisville, etc., R. Co. v. Connor,
9 Heisk. (Tenn.) 19, holding that under the
requirement of Code, § 1166, it is the duty
of all engaged in running the train in what-
ever department employed to give the entire

energies of their bodies and minds to bring

into requisition all the means at their

command to stop the train and prevent an
accident, when a person appears on the track

ahead.
11. Alaiama.— Southern R. Co. v. Gullatt,

150 Ala. 318, 43 So. 577; Johnson i;. Bir-

mingham R., etc., Co., 149 Ala. 529, 43 So.

33; Louisville, etc., R. Co. v. Lewis, 141 Ala.

466, 37 So. 587; Frazer v. South Alabama,
etc., R. Co., 81 Ala. 185, 1 So. 85, 60 Am.
Rep. 145; Mobile, etc., R. Co. v. Blakely, 59

Ala. 471. But Code (1896), § 3440, requires

locomotive engineers, upon perceiving an ob-

struction on the track, to use all means known
to skilful engineers to stop their trains. Har-

ris V. Nashville, etc., R. Co., (1907) 44 So.

962.

Florida.— Atlantic Coast Line R. Co. v.

Miller, 53 Fla. 246, 44 So. 247; Florida Cent.,

etc., R. Co. V. WiUiams, 37 Fla. 406, 20 So.

558.

Illinois.— BsiTtlett r. Wabash R. Co., 220

111; 163, 77 N. E. 96; Chicago, etc., R. Co. v.

Austin, 69 111. 426; Chicago, etc., R. Co. v.

Thompson, 99 111. App. 277.

Indiana.— Pennsylvania Co. v. Meyers, 136

Ind. 242, 36 N. E. 32; Terre Haute, etc., R.

Co. V. Graham, 46 Ind. 239.

[X, E, 2, a, (X), (B)j
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position when the alarm signal is given,^^ or merely because a vehicle is seen slowly
approaching or standing near the track; '^ and should a person near the track
suddenly go upon the track and be injured, the fault will not be that of the com-
pany," unless the employees' conduct is so grossly careless that the exercise of
proper and reasonable caution by the party injured could not have protected
him.^^ Where, however, such employees have reason to beUeve that such person
is laboring under some disabiUty,'" or has failed to hear and apprehend the sig-

nals,*' or where they otherwise know or have reasonable grounds to believe that
such person is in a position of peril and wiU not or cannot get out of it in time,

and then only, it is their duty to use all reasonable efforts Tsithin their power,
consistent with the safety of the train, to stop the train if possible in time to avoid
injuring him; and if they fail to do so the railroad company is hable for the result-

ing injury.** In accordance with the above rule it has been held that railroad

Iowa.— Horn r. Chicago, etc., E. Co., 124
Iowa 281, 99 X. W. 1068.
Kansas.— Chicago, etc., E. Co. i. Clinken-

beard, 72 Kan. 559, 84 Pac. 142.
Kentucky.— Ward v. Illinois Cent. E. Co.,

56 S. W. 807, 22 Ky. L. Eep. 191; Illinois

Cent. R. Co. v. Hocker, 55 S. W. 438, 21 Ky.
L. Rep. 1398.

Louisiana.— Hebert c. Louisiana Western
R. Co., 104 La. 483, 29 So. 239.

Maine.—
^ Copp i\ Maine Cent. R. Co., 100

Me. 568, 62 Atl. 735.

Maryland.— Freeh v. Philadelphia, etc., R.
Co., 39 Md. 574.

Massachusetts.— Chisholm v. Old Colony R.
Co., 159 Mass. 3, 33 X. E. 927 (construing
Pub. St. c. 112, § 212) ; June i: Boston, etc.,

E. Co., 153 Mass. 79, 26 ^v. E. 238.

Minnesota.— Erickson r. St. Paul, etc., E.
Co., 41 Minn. 500, 43 N. W. 332, 5 L. E. A.
786.

Missouri.— Jackson r. Kansas City, etc., E.
Co., 157 Mo. 621, 58 8. W. 32, 80 Am. St.

Rep. 650; Reardon r. Missouri Pac. R. Co.,

114 Mo. 384, 21 S. W. 731; Boyd v. Wabash
Western R. Co., 105 ilo, 371, 16 S. W. 909;
Maloy V. Wabash, etc., R. Co., 84 ilo. 270.

North Carolina.— ilcArver v. Southern R.
Co., 129 N. C. 380, 40 S. E. 94.

Ohio.— Cincinnati, etc., R. Co. v. Murphy,
17 Ohio Cir. Ct. 223, 9 Ohio Cir. Dec. 703.

Oregon.— Cogswell i\ Oregon, etc., E. Co.,

6 Greg. 417.

Texas.— San Antonio, etc., R. Co. v. Mc-
Millan, 100 Tex. 562, 102 S. W. 103 [revers-

ing (Civ. App. 1906) 98 IS. W. 421]; Texas,

etc., R. Co. V. Roberts, 14 Tex. Civ. App. 532,

37 S. W. 870.

West Virgitiia.— Teel v. Ohio River E. Co.,

49 W. Va. 85, 38 S. E. 518.

See 41 Cent. Dig. tit. " Railroads," § 1279.

That a passing train on an adjoining track

is making considerable noise does not render

an engineer negligent in not attempting to

stop, after he has given the danger signals,

since it is the duty of a person on the track

to look as well as listen. Syme v. Richmond,

etc., R. Co., 113 N. C. 558, 18 S. E. 114.

12. Hebert v. Louisiana Western R. Co.,

104 La. 483, 29 So. 239.

13. Chicago, etc., R. Co. v. Austin, 69 111.

426.
14. Chicago, etc., R. Co. v. Austin, 69 111.

426.

15. Chicago, etc., R. Co. v. Austin, 69 111.

426.

16. See infra, X, E, 2, a, (x), (e), (1).
17. France r. Louisville, etc., R. Co., 22

S. W. 851, 15 Ky. L. Rep. 244; Freeh t.

Philadelphia, etc., R. Co., 39 Md. 574; Erick-

son i: St. Paul, etc., E. Co., 41 Minn. 500, 43
N. W. 332, 5 L. R. A. 786; Fiedler v. St.

Louis, etc., R. Co., 107 Mo. 645, 18 S. W.
847.

18. Alabama.— Louisville, etc., R. Co. i:

Young, (1907) 45 So. 238 (engineer must
use promptly every appliance at hand known
to prudent men to stop the engine) ; Louis-

ville, etc., R. Co. V. Lewis, 141 Ala. 466, 37

So. 587; Southern R. Co. r. Bush, 122 Ala.

470, 26 So. 168; Alabama Great Southern R.
Co. V. Moorer, 116 Ala. 642, 22 So. 900;
Louisville, etc., R. Co. v. Black, 89 Ala. 313,

8 So. 246; Cook D. Georgia Cent. E., etc., Co.,

67 Ala. 533. .

Arkansas.— St. Louis, etc., R. Co. r. Wil-
kerson, 46 Ark. 513.

Florida.— Florida Cent., etc., R. Co. r. Wil-
liams, 37 Fla. 406, 20 So. 558.

Illinois.— Peirce r. Walters, 164 111. 560,

45 X. E. 1068 [affirming 63 111. App.
562].

loica.— Horn v. Chicago, etc., R. Co., 124

Iowa 281, 99 X. W. 1068; N^reeland r. Chi-

cago, etc., R. Co., 92 Iowa 279, 60 X. W.
542 (holding that the fireman is under no
duty to warn the engineer to stop his train

until it is reasonably apparent that a person

seen on the track by the fireman is in dan-

ger) ; Burg V. Chicago, etc., E. Co., tO Iowa
106, 57 X. W. 680, 48 Am. St. Eep. 419.

Kansas.— Chicago, etc., E. Co. i. Clinken-

beard, 72 Kan. 559, 84 Pac. 142.

Kentucky.— Becker v. Louisville, etc., E.

Co., 110 Ky. 474, 61 S. W. 997, 22 Ky. L. Eep.

1893, 96 Am. St. Eep. 459, 53 L. E. A. 267;

Louisville, etc., E. Co. r. Taaffe, 106 Ky. 535,

50 S. W. 850, 21 Ky. L. Eep. 64; Chesapeake,

etc., R. Co. r. Keelin, 62 S. W. 261, 22 Ky. L.

Rep. 1942 ; Louisville, etc., E. Co. r. Pool, 49

S. W. 1060, 20 Ky. L. Rep. 1737; Louisville,

etc., E. Co. f. Tinkham, 44 S. W. 439, 19 Ky.
L. Eep. 1784; France v. Louisville, etc., R.

Co., 22 S. W. 851, 15 Ky. L. Eep. 244.

Maine.— Copp v. Maine Cent. E. Co., 100

Me. 568, 62 Atl. 735.

Missouri.— Reardon v. Missouri Pac. R.
Co., 114 Mo. 384, 21 S. W. 731.

[X, E, 2, a, (x), (b)]
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employees discovering an object on the track are not under a duty to slow up
or endeavor to stop the train, before the nature of the object is known; " but
on the other hand it has been held that it is the duty of such employees when they
discover an unknown object on the track to bring the train under control if pos-
sible, until the nature of the object is known, so as to be able to stop if necessary.^"

'Nehraska.— Union Pac. E,. Co. v. Mertes,
35 Nebr. 204, 52 N. W. 1099.

ISlew Mexico.— Candelaria v. Atchison, etc.,

E. Co., 6 N. M. 206, 27 Pac. 497.
TsSew York.— Fitzgibbons v. Manhattan R.

Co., 88 N. Y. Suppl. 341.
'North Carolina.— McCall v. Southern R.

Co., 129 N. C. 298, 40 S. a. 67; McLamb v.

Wilmington, etc., E. Co., 122 jSf. C. 862, 29
S. E. 894. See also Pharr v. Southern E. Co.,
133 N. C. 610, 45 S. E. 1021.

Texas.— International, etc., E. Co. v. Gar-
cia, 75 Tex. 583, 13 S. W. 223 {holding that
it is only incumbent to stop when it is mani-
fest that such person does not heed the ap-
proaching danger) ; Houston, etc., R. Co. v.

Finn, (Civ. App. 1908) 107 S. W. 94 iaf-
firmed in (1908) 109 S. W. 918]; Interna-
tional, etc., R. Co. V. Munn, (Civ. App. 1907)
102 S. W. 442; San Antonio, etc., R. Co. v.

Gray, (Civ. App. 1901) 66 S. W. 229 [re-

versed on other grounds in 95 Tex. 424, 67
S. W. 763]; Gulf, etc., R. Co. v. Hill, (Civ.
App. 1900) 58 S. W. 255; Texas, etc., R. Co.
V. Roberts, 14 Tex. Civ. App. 532, 37 S. W.
870; Sabine, etc., R. Co. v. Hanks, 2 Tex.
Civ. App. 306, 21 S. W. 947.

Virginia.— Savage v. Southern R. Co., 103
Va. 422, 49 S. B. 484.

United States.— Saldana v. Galveston, etc.,

R. Co., 43 Fed. 862.
See 41 Cent. Dig. tit. "Railroads," § 1279.
When an engineer discovers a team danger-

ously near a track through the negligence of

the driver, and he sees that the driver has
gotten himself and his team into a place
where there is danger of collision if the train
proceeds, and that the driver cannot change
the position of himself or his team, it is his

duty to use all available appliances to stop

the train; but if he does so the railroad com-
pany is not liable for an injury which fol-

lows. Chicago, etc., R. Co. v. Clinkenbeard,

72 Kan. 559. 84 Pac. 142.

Where it is impossible to stop the train in

time to prevent injury on account of the
speed at which the train is running, the rail-

road company is not liable to one injured,

for such failure to stop. Illinois Cent. R.

Co. V. Johnson, 97 S. W. 745, 30 Ky. L. Rep.

142; Haley v. Missouri Pac. R. Co., 197 Mo.
15, 93 S. W. 1120, 114 Am. St. Rep. 743.

A physical injury resulting from fright

caused by the wrongful act or omission of

the railroad's servants in failing to stop a
train while crossing a bridge on which the

injured person was walking and from which
he had barely time to escape before the train

reached him, may be recovered for from the

railroad company where such servants saw
and knew the dangerous situation of the in-

jured person and knew, or should have known,

that such person would be frightened and the

injury that might result therefrom. Hendrix

V. Texas, etc., R. Co., 40 Tex. Civ. App. 291,
89 S. W. 461.

Whether a hrakeman on detached moving
cars, who has received a danger signal from
another railroad employee on the ground,
is negligent in merely signaling the engineer
to stop without endeavoring to stop the de-

tached cars, where there is evidence that he
acted promptly and could have stopped the

detached cars before they ran over plaintiff

is a question for the jury. Goodrich v. Bur-
lington, etc., R. Co., 103 Iowa 412, 72 N. W.
653.

Where a person upon a railroad trestle

upon seeing an approaching train jumps and
is injured and the train stops before reaching
the trestle, the railroad company is not guilty
of negligence. Weeks v. Wilmington, etc., E.
Co., 131 N. C. 78, 42 S. E. 541.

The failure of an engineer to stop a train
in obedience to signals, although he did not
know why he was signaled to stop, renders
the railroad company liable for injuries

caused thereby to a trespasser. Chicago, etc.,

R. Co. I'. Pritehard, 168 Ind. 398, 79 N. E.

508, 81 N. E. 78, 9 L. R. A. N. S. 857 [af-

firming 39 Ind. App. 701, 78 N. E. 1044].
That it is impossible to entirely prevent

the accident does not relieve the railroad

company from liability for a, death if the

engineer could have stopped the engine in

time to have spared life. Bernhardt v. Rens-
selaer, etc., R. Co., 23 How. Pr. (N. Y.) 166.

19. loica.— Burg v. Chicago, etc., R. Co.,

90 Iowa 106, 57 N. W. 680, 48 Am. St. Rep.
419.

Kansas.— Missouri Pac. R. Co. v. Prewitt,
59 Kan. 734, 54 Pac. 1067 [reversing 7 Kan.
App. 556, 51 Pac. 923].

Kentucky.— Louisville, etc., R. Co. v. Hath-
away, 121 Ky. 666, 89 S. W. 724, 28 Ky. L.

Rep. 628, 2 L. R. A. JST. S. 498; Goodman v.

Louisville, etc., R. Co., 116 Ky. 900, 77 S. W.
174, 25 Ky. L. Rep. 1086, 63 L. R. A. 657.

Mississippi.— Louisville, etc., R. Co. v. Wil-
liams, 69 Miss. 631, 12 So. 957.

Neio York.— Murch v. Western New York,
etc., R. Co., 78 Hun 601, 29 N. Y. Suppl. 490.

Texas.— San Antonio, etc., R. Co. v. Mc-
Millan, 100 Tex. 562, 102 S. W. 103 [revers-

ing (Civ. App. 1906) 98 S. W. 421], holding

that a railroad company is not liable for the

death of a person upon a railroad track where,

when the trainmen discovered him, they did

not recognize the object as a human being,

and when they so recognized it, it was too

late to stop the train before coming into col-

lision with it.

Virginia.— Tucker v. Norfolk, etc., R. Co.,

92 Va. 549, 24 S. E. 229.

United States.— New York, etc., R. Co. V.

Kelly, 93 Fed. 745, 35 C. C. A. 571.

See 41 Cent. Dig. tit. "Railroads," § 1279.

80. Keyser v. Chicago, etc., R. Co., 56 Mich.

[X, E, 2, a, (X), (B)]
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(c) Right to Presume That Person Will Leave Track or Avoid Danger. It is a
well-settled rule that where the railroad employees in charge of a train see a person
on or near the tracks ia advance of the train, unless they know or can see from
his condition,^' or from the surrounding circumstances that he will not or cannot
retire to a place of safety in time to prevent an accident/^ they have a right to
presume that such person is of sound mind and good hearing and eyesight; "^ and
where the proper alarm signal or warning, as by bell or whistle, is given to him
of the approaching train,^^ they have a right to act on the assumption that he will

hear and heed the warning when given, and wiU retire to or remaui in a place
of safety in time to prevent injury from the approachiag train of which he has
knowledge or of which, by the ordinary use of his senses, he should have knowl-
edge." This presumption, however, does not exist as an abstract proposition of

5S9, 23 N. W. 311, 56 Am. Rep. 405, 66 Mich.
390, 33 N. W. 867; Isabel v. Hannibal, etc.,

E. Co., 60 Mo. 475. See also German i,-. Ben-
nington, etc., R. Co., 71 Vt. 70, 42 Atl. 972.

21. See infra, X, E, 2, a, (x), (E), (2).
22. St. Louis, etc., R. Co. v. Monday, 49

Ark. 257, 4 S. W. 782 ; Peirce r. Walters, 164
111. 560, 45 N. E. 1068 [affirming 63 111. App.
562]; Pittsburgh, etc., R. Co. i'. Judd, 10
Ind. App. 213, 36 N. E. 775; Louisville, etc.,

R. Co. 1-. Morlay, 86 Fed. 240, 30 C. C. A. 6.

That a person was sitting on a track on
a trestle or was stooping over it before he
was struck is no evidence that he was in a
position from which he could not extricate
himself, precluding the engineer from assum-
ing that he would get off the track when the
train came near. Smalley v. Southern E. Co.,

57 S. C. 243, 35 S. E. 489.
23. Alabama.— Frazer v. South Alabama,

etc., R. Co., 81 Ala. 185, 1 bo. 85, 60 Am. Rep.
145.

Florida.— Atlantic Coast Line R. Co. v.

Miller, 53 Fla. 246, 44 So. 247.

Kansas.— Chicago, etc., R. Co. v. Clinken-
beard, 72 Kan. 559, 84 Pac. 142.

Missouri.— Jackson c. Kansas City, etc., R.
Co., 157 Mo. 621, 58 S. W. 32, 80 Am. St.

Eep. 650.

Nebraska.— Omaha, etc., E. Co. v. Cook,
42 Nebr. 905, 62 N. W. 235.

Ohio.— Cincinnati, etc., E. Co. v. Murphy,
17 Ohio Cir. Ct. 223, 9 Ohio Cir. Dec. 703.

rea!o«.— Gulf , etc., R. Co. v. Hill, (Civ.

App. 1900) 58 S. W. 255.

United States.— Finlayaon (. Chicago, etc.,

R. Co., 9 Fed. Cas. No. 4,793, 1 Dill. 579.

See 41 Cent. Dig. tit. " Railroads," § 1280

;

and eases cited infra, notes 24, 25.

Adults are presumed to be of sound mind
and body and capable of avoiding accidents;

and if an adult person ia killed on its right

of way by a railroad train, the company can-

not be held liable until it is shown that such

person was in a helpless condition and that

the engineer had knowledge of such helpless-

ness in time to have stopped his train and
prevented the accident. Teel r. Ohio River

R. Co., 49 W. Va. 85, 38 S. E. 518.

Where there is nothing in the appearance

or conduct of such person to indicate that he

was deaf, insane, intoxicated, or otherwise in-

capable of using his genses and exercising dis-

cretion, the engineer may safely assume that

he will heed a warning signal if given in

[X, E. 2, a, (X), (C)]

time, and get off the track. Ludden f. Co-
lumbus, etc., R. Co., 9 Ohio S. & C. PI. Dec.
793, 7 Ohio X. P. 106.

24. Illinois Cent. R. Co. r. Hocker, 55
S. W. 438, 21 Ky. L. Rep. 1398; Hebert v.

Louisiana Western E. Co., 104 La. 483, 29
So. 239 ; Starbard v. Detroit, etc., R. Co., 122
Mich. 23, 80 N. W. 878; Fiulayson v. Chi-
cago, etc., E. Co., 9 Fed. Cas. No. 4,793, 1

Dill. 579.

Necessity for signal.— In some jurisdic-

tions employees in charge of a railroad train
are not authorized to presume that a person
seen on the track will leave it in time to
avoid injury unless aome warning is given.

Houston, etc., E. Co. v. Harvin, (Tex. Civ.

App. 1899) 54 S. W. 629; Kelley v. Ohio
Eiver E. Co., 58 W. Va. 216, 52 S. E. 520, 2
L. E. A. N. S. 898.

25. Alabama.— Southern E. Co. v. Gullatt,
150 Ala. 318, 43 So. 577; Louisville, etc., E.
Co. V. Lewis, 141 Ala. 466, 37 So. 587; South-
ern R. Co. V. Bush, 122 Ala. 470, 26 So. 168.

Arkansas.— St. Louis, etc., R. Co. v. Cain,

(1907) 104 S. W. 533; St. Louis, etc., R. Co.

V. Monday, 49 Ark. 257, 4 S. W. 782; St.

Louis, etc., R. Co. v. Wilkerson, 46 Ark.
513.

California.— Holmes v. South Pac. Coast
R. Co., 97 Cal. 161, 31 Pac. 834.

Florida.— Atlantic Coast Line R. Co. r

Miller, 53 Fla. 246, 44 So. 247.

Illinois.— Chicago, etc., R. Co. v. Thomp-
son, 99 111. App. 277.

Indiana.— Ullrich r. Cleveland, etc., E. Co.,

151 Ind. 358, 51 N. E. 95 (holding that tlie

reliance upon such presumption is not wil-

fulness) ; Pennsylvania Co. v. Meyers, 136

Ind. 242, 36 N. E. 32; Indianapolis, etc., E.

Co. V. McClaren, 62 Ind. 566; Terre Haute,
etc., R. Co. r. Graham, 4fi Ind. 239; Scudder
r. Indianapolis, etc., E. Co., Wils. 481 ; Louis-

ville, etc., E. Co. V. Cronbach, 12 Ind. App.
666, 41 N. E. 15; Pittsburgh, etc., E. Co. r.

Judd, 10 Ind. App. 213, 36 N. E. 775.

Iowa.— Fisk r. Chicago, etc., E. Co., Ill

Iowa 392, 82 N. W. 931.

Kansas.— Chicago, etc., E. Co. v. Clinken-

beard, 72 Kan. 559, 84 Pac. 142 ; Campbell v.

Kansas City, etc., E. Co., 55 Kan. 536, 40
Pac. 997, holding that when an engineer sees

an adult walking on the track in front of an
engine who appears to have the use of his

senses and not to be under any physical dis-

ability, he may presume that the trespasser
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law; but whether or not it obtains in any particular case depends upon all the
circumstances surrounding the parties at the time.^° If acting in good faith and
with reasonable prudence on such presumption the railroad employees delay
using preventive efforts to avoid an injury until it is too late to do so, the rail-

road company will not be Uable/' unless their own negUgence, as in running at

an unlawful rate of speed, precludes them from acting on such presumption.^'

will heed the warning given and step from
the track in time to avoid injury.
Kentucky.— Louisville, etc., R. Co. v. Red-

mon, 122 Ky. 385, 91 S. W. 722, 28 Ky. L.
Rep. 1293; Illinois Cent. R. Co. v. Hocker,
55 S. W. 438, 21 Ky. L. Rep. 1398; France v.

Louisville, etc., R. Co., 22 S. W. 851, 15 Ky.
L. Rep. 244.

Louisiana.— Herbert r. Louisiana Western
R. Co., 104 La. 483, 29 So. 239.

Maine.— Copp v. Maine Cent. R. Co., 100
Me. 568, 62 All. 735, holding that an engineer
may ordinarily assume that persons walking
on the track are aware of the approach of
the locomotive and will seasonably leave the
track for its free passage.

Michigan.— Starbard v. Detroit, etc., R.
Co., 122 Mich. 23, 80 N. W. 878.

Minnesota.— Erickson c. St. Paul, etc., R.
Co., 41 Minn. 500, 43 N. W. 332, 5 L. R. A.
786.

Missouri.— Carrier i\ Missouri Pac. R. Co.,
175 Mo. 470, 74 S. W. 1002; Livingston v.

Wabash R. Co., 170 Mo. 452, 71 S. W. 136;
Jackson v. Kansas City, etc., R. Co., 157 Mo.
621, 58 S. W. 32, 80 .4m. St. Rep. 650; Boyd
V. Wabash Western R. Co., 105 Mo. 371, 16
S. W. 909; Maloy v. Wabash, etc., R. Co., 84
Mo. 270; Bell v. Hannibal, etc., R. Co., 72
Mo. 50 ; Reyner v. Kansas City, etc., R. Co

,

86 Mo. App. 521.
New York.— Spooner v. Delaware, etc., R.

Co., 115 N. Y. 22, 21 N. E. 696; Bernhardt
V. Rensselaer, etc., R. Co., 18 How. Pr. 427
[reversed on the facts in 32 Barb. 165, 19
How. Pr. 199].

North Carolina.— Clegg v. Southern R. Co.,

133 N. C. 303, 45 S. E. 657, 132 N. C. 292,
43 S. E. 836; McArver v. Southern R. Co.,

129 N. C. 380, 40 S. E. 94; Matthews v. At-
lantic, etc., R. Co., 117 N. C. 640, 23 S. E.
177; Syme v. Richmond, etc., R. Co., 113 N. C.

558, 18 S. E. 114; High v. Carolina Cent. R.
Co., 112 N. C. 385, 17 S. E. 79; McAdoo v.

Richmond, etc., R. Co., 105 N. C. 140, 11 S.E.
316.

Ohio.— Cincinnati, etc., R. Co. v. Murphy,
17 Ohio Cir. Ct. 223, 9 Ohio Cir. Dec. 703;
Driscoll V. Cincinnati, etc., R. Co., 1 Ohio Cir.

Ct. 493, 1 Ohio Cir. Dec. 274; Ludden v. Co-
lumbus, etc., R. Co., » Ohio S. & C. PI. Dec.

793, 7 Ohio N. P. 106.

South Carolina.— Smalley v. Southern R.
Co., 57 S. C. 243, 35 S. E. 489.

Texas.— International, etc., R. Co. v. Gar-
cia, 75 Tex. 583, 13 S. W. 223; Artusy v.

Missouri Pac. R. Co., 73 Tex. 191, 11 S. W.
177; Houston, etc., R. Co. v. Smith, 52 Tex.

178; Houston, etc., R. Co. v. Ramsey, 43 Tex.

Civ. App. 603, 97 S. W. 1067 ; Shetter v. Ft.

Worth, etc., R. Co., 30 Tex. Civ. App. 536, 71

S. W. 31; Houston, etc., R. Co. v. Harvin,

<Civ. App. 1899) 54 S, W. 629; St. Louis,

[51]

etc., R. Co. V. Herrin, 6 Tex. Civ. App. 718,
26 S. W. 425.

Virginia.—^Norfolk, etc., R. Co. v. Dean, 107
Va. 505, 59 S. E. 389; Humphreys v. Valley
R. Co., 100 Va. 749, 42 S. E. 882; Rangeley
V. Southern R. Co., 95 Va. 715, 30 S. E. 380;
Tyler v. Sites, 90 Va. 539, 19 S. E. 174.

West Virginia.— Teel v. Ohio River R. Co.,

49 W. Va. 85, 38 S. E. 518.

United States.— Bookman v. Seaboard Air
Line R. Co., 152 Fed. 686, 81 C. C. A. 612;
Central Trust Co. v. Wabash, etc., R. Co., 26
Fed. 896; Finlayson v. Chicago, etc., R. Co.,

9 Fed. Cas. No. 4,793, 1 Dill. 579.

See 41 Cen. Dig. tit. "Railroads," § 1280.

Where a person apparently of adult age in

possession of his ordinary faculties and at

liberty to leave the track at pleasure is seen

by an engineer on the track ahead of him,
he may rightfully presume that such person

will leave the track in time to avoid danger.

Ohio, etc., R. Co. v. Walker, 113 Ind. 196, 15

i\. E. 234, 3 Am. St. Rep. 638.

Starting train.— Where a person is seen on
or about a standing train or cars, the reason-

able presumption is that he appreciates the

danger of his position and will get out of the

way before the train is started, and the rail-

road company is not liable for injuries to

him by the train being started unawares, in

the absence of proof that it knew of his

perilous position when it started. Kendall v.

Louisville, etc., R. Co., 76 S. W. 376, 25 Ky.
L. Rep. 793; Myers v. Boston, etc., R. Co., 72

N. H. 175, 55 Atl. 892.

One operating a hand-car across a bridge

or trestle has the right to assume that per-

sons crossing thereon vn\l step off the track

and permit it to pass, and he owes no duty
toward them until he discovers by their be-

havior or conduct that they cannot or do not

intend to leave the track; and that behavior

or conduct must manifest itself positively

and will not be inferred from their simply

remaining on the track. Wright v. Southern

R. Co., 132 N. C. 327, 43 S. E. 845.

36. Chicago, etc., R. Co. v. Woolridge, 72

111. App. 551; Texas, etc., R. Co. i-. Roberts,

2 Tex. Civ. App. Ill, 20 S. W. 960.

27. Southern R. Co. v. Bush, 122 Ala. 470,

26 So. 168; Tyler v. Sites, 88 Va. 470, 13

S. E. 978; Norfolk, etc., R. Co. v. Harman,

83 Va. 553, 8 S. E. 251. And see eases cited

supra, notes 21-26.

28. Georgia R., etc., Co. i'. Daniel, 89 Ga.

463, 15 S. E. 538 (holding that where an en-

gineer in violation of a statute fails to check

the speed of his train in approaching a pub-

lic crossing he has no right to assume on

seeing a man on the track that he will get

off in time to save himself, and act on that

assumption until he discovers too late to

check the train effectively that he is in-

[X, E, 2, a, (X), (C)]
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The company -will be liable if the injury was wilfully inflicted by its servants
engaged in operating the train.^"

(d) As to Children— (1) In Genekal. A railroad company also owes a
child on or near its track the duty of using aU reasonable means to avoid injuring
it after becoming aware of its presence and peril.^" If the child is of tender years
the railroad employees have no right to presume that it will get or keep out of
the way,^^ and more or a different kind of care is required in his case than in the
case of one who has reached the age of discretion; ^^ and precautions should be
taken as soon as a child is seen near a track approaching it, and not merely after

it goes on the track.'^ Where the railroad employees see that the child does not
hear or understand the signals or apparently does not appreciate its position
and will not get out of danger, they are bound to use all reasonable means within
their power to stop the train if possible in time to prevent an accident.^* But

attentive to his danger) ; Lake Shore, etc., R.
Co. V. O'Conner, 115 111. 254, 3 N. E. 501
(holding that an engineer while driving his
engine at a, prohibited rate of speed has no
right to assume that persons on or near tlie

track will see the approach of his train and
avoid danger therefrom).

29. Indianapolis, etc., E. Co. v. McClaren,
62 Ind. 566; Tyler v. Sites, 88 Va. 470, 13

S. E. 978; Norfolk, etc., E. Co. v. Harman,
83 Va. 553, 8 S. E. 251. And see infra, X,
E, 7.

30. Alabama.—-Nashville, etc., E. Co. v.

Harris, 142 Ala. 249, 37 So. 794, 110 Am.
St. Eep. 29 ; Alabama Great Southern E. Co.

V. Dobbs, 101 Ala. 219, 12 So. 770.

California.— Benson J". Central Pac. E. Co.,

98 Cal. 45, 32 Pac. 809, 33 Pac. 206.

Connecticut.— Nolan v. New York, etc., E.
Co., 53 Conn. 461, 4 Atl. 106.

Delaware.— Tully v. Philadelphia, etc., E.
Co., 2 Pennew. 537, 47 Atl. 1019, 82 Am. St.

Eep. 425.

Iowa.— Thomas v. Chicago, etc., R. Co., 114
Iowa 169, 86 N. W. 259; Walters v. Chicago,

etc., E. Co., 41 Iowa 71.

Kansas.— Kansas Pac. E. Co. v. Whipple,
39 Kan. 531, 18 Pac. 730.

Mississippi.— Mobila, etc., E. Co. r. Watly,
69 Miss. 145, 13 So. 825, holding that a rail-

road company need only use such efiforts as

are reasonable in the light of the circum-

stances as they appear to it.

Missouri.— Livingston v. Wabash E. Co.,

170 Mo. 452, 71 S. W. 136.

Nebraska.— Meyer v. Midland Pac. E. Co.,

2 Nebr. 319.

Pennsylvania.—'Eply v. Lehigh Valley E.
Co., 3 Pa. Super. Ct. 509 (holding that it is

a question for the jury whether it is negli-

gence to fail to ring a bell or blow a whistle

where an infant is seen standing near the

track at a crossing and facing the engine
fully one half a mile away) ; Kelly v. Phila-

delphia, etc., E. Co., 30 Leg. Int. 140.

Wisconsin.— McVoy v. Oakes, 91 Wis. 214
64 N. W. 748.

See 41 Cent. Dig. tit. " Railroads," § 1281.

Where a small object is seen upon the track

which the railroad employees have no reason
to believe to be a child or anything which
can be injured or do injury to the train, they
are not required to slow up until its nature
can be ascertained; and if it be a child and

[X, E, 2. a, (x), (c)]

the fact is undiscovered by them until too
late to avoid injury, they will not be consid-
ered negligent. Missouri Pac. E. Co. v. Prew-
itt, 59 Kan. 734, 54 Pac. 1067 [reversing
7 Kan. App. 556, 51 Pac. 923] ; Norfolk, etc.,

E. Co. V. Dunnaway, 93 Va. 29, 24 S. E. 698.
But see Keyser i\ Chicago, etc., E. Co., 66
Mich. 290, 33 N. W. 867.

Wanton negligence.— Where an engineer
discovers a child in peril in time to avoid
injuring it by the exercise of reasonable dili-

gence and consciously fails to exercise such
diligence, such failure is wanton negligence
and the company is liable for his negligence.

Alabama Great Southern E. Co. i'. Burgess,
119 Ala. 555, 25 So. 251, 72 Am. St. Eep.
943.

31. See infra, X, E, 2, a, (x), (d), (2).
32. Nolan v. New York, etc., E. Co., 53

Conn. 461, 4 Atl. 106; Indianapolis, etc., R.
Co. V. Pitzer, 109 Ind. 179, 6 N. E. 310, 10
N. E. 70, 58 Am. Eep. 387 ; Frick v. St. Louis,

etc., E. Co., 75 Mo. 595; Houston, etc., E. Co.

V. Boozer, 2 Tex. Unrep. Cas. 452, holding
that while age or physical condition of a per-

son injured in a collision does not ordi-

narily affect the degree of care required by
those operating a locomotive, still in the case

of a child which is known to those operating

the engine to be on or about the track, a
greater degree of care is required than in the

case of ordinary persons. But see Bannon !7.

Baltimore, etc., E. Co., 24 Md. 108, holding

that the infancy of the person injured does

not change the degree of care or diligence to

be used by defendant in the management of

its cars or engines.

33. Little Eock, etc., E. Co. v. Barker, 39

Ark. 491; Livingston v. Wabash E. Co., 170

Mo. 452, 71 S. W. 136. But see Meyer v.

Midland Pac. R. Co., 2 Nebr. 319.

34. Indiana.— Indiana, etc., R. Co. v. Pit-

zer, 109 Ind. 179, 6 N. E. 310, 10 N. E. 70,

58 Am. Rep. 387; Louisville, etc., R. Co. v.

Lohges, 6 Ind. App. 288, 33 N. E. 449.

Iowa.— Thomas v. Chicago, etc., R. Co.,

114 Iowa 169, 86 N. W. 259; Sutzin r. Chi-

cago, etc., R. Co., 95 Iowa 304, 63 N. W.
709.

Kansas.— Kansas Pac. E. Co. v. Whipple,

39 Kan. 531, IS Pac. 730.

New York.— Schwier v. New York Cent.,

etc., E. Co., 90 N. Y. 5.')8.

North Carolina.— Jeffries v. Seaboard Air
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where the child does not appear to be in any appreciable danger the railroad com-
pany is not responsible for an accident which could not have been guarded against

by any reasonable degree of diligence.'^

(2) Right to Presume Child Will Avoid Danger. As to a child of tender
years, the railroad employees in charge of a train have no right to act on the
assumption that it will heed signals of danger given by an approaching train,.

and will act with the discretion of an adult in remaining in a place of safety or
getting out of the way of such trains,^" unless it is apparently of sufficient age
and intelligence to understand the danger of its position; ^' but on the contrary

it is held that in such case the railroad employees are bound to assume that the

child will remain and are charged with the highest degree of care on its behalf.^*

(e) As to Infirm or Helpless Persons — (1) In General. The degree of care

and prudence required of railroad employees operating a train toward a person
seen on or near the track as stated above '" is not ordinarily affected by the physical

condition of the party injured, when not involving the question of contributory

neghgence; *" and the fact that such person is deaf or laboring under some other

physical disabihty, in the absence of knowledge of that fact by such employees,

does not increase their duty toward him; and if after becoming aware, that he can-

not or will not get out of danger, they use all reasonable efforts to prevent an
injury, the railroad company is not Uable," although the person injured was deaf,^

Line R. Co., 129 N. C. 236, 39 S. E. 836,
holding that it is the duty of an engineer to

check the speed of his train in order to avoid
injuring a child on the track when in the

exercise? of reasonable care the engineer should
have first perceived the child and not when
he actually saw it, although his attention
was distracted hy his duties, as in that event
it is incumbent on the railroad company to

employ sufficient assistants to maintain a
proper lookout.

Ohio.— Ludden v. Columbus, etc., R. Co., 9

Ohio S. & C. PI. Dec. 793, 7 Ohio N. P. 106.

Pennsylvania.—• Kelly v. Philadelphia, etc.,

E. Co., 30 Leg. Int. 140.

Texas.— Missouri, etc., R. Co. v. Hammer,
34 Tex. Civ. App. 354, 78 S. W. 70S, holding
that the train operatives were bound ks soon
as they discovered the child to stop the train

before reaching it, if it could be done by the

exercise of the highest degree of care.

Wisconsin.— Friend v. Chicago, etc., R. Co.,

104 Wis. 663, 80 N. W. 934.

United States.— Baltimore, etc., E. Co. v.

Hellenthal, 88 Fed. 116, 31 C. C. A. 414.

See 41 Cent. Dig. tit. " Railroads," § 1281.

35. Cross V. Southern R. Co., 109 Ga. 170,

34 S. B. 277 ; Pennsylvania R. Co. v. Morgan,
82 Pa. St. 134; International, etc., R. Co. v.

Wear, 33 Tex. Civ. App. 492, 77 S. W. 272.

36. Georgia.— Southern R. Co. v. Chatman,
124 Ga. 1026, 53 S. E. 692.

Indiana.— Indianapolis, etc., R. Co. v. Pit-

zer, 109 Ind. 179, 6 N. E. 310, 10 N. E. 70,

58 Am. Rep. 387.

lotoa.— Sutzin v. Chicago, etc., R. Co., 95
Iowa 304, 63 N. W. 709.

KentacJcv-— Louisville, etc., R. Co. v. Van-
arsdell, 77 S. W. 1103, 25 Ky. L. Rep. 1432.

Missouri.— Livingston )). Wabash R. Co.,

170 Mo. 452, 71 S. W. 136; Riley v. Missouri
Pac. R. Co., 68 Mo. App. 652.
New York.— Spooner v. Delaware, etc., E.

Co., 115 N. Y. 22, 21 N. E. 696.

Ohio.— Ludden v. Columbus, etc., R. Co.,

9 Ohio S. & C. PI. Dee. 793, 7 Ohio N. P.
106.

Pennsylvania.— Kellv v. Philadelphia, etc.,

R. Co., 30 Leg. Int. 140.

Texas.— Missouri, etc., R. Co. r. Hammer,
34 Tex. Civ. App. 354, 78 S. W. 708. See
also Internationa], etc., R. Co. v. Wear, 33
Tex. Civ. App. 492, 77 S. W. 272.

West Virginia.— Gunn v. Ohio River E.
Co., 42 W. Va. 676, 26 S. E. 546, 36 L. R. A.
575

See 41 Cent. Dig. tit. " Railroads," § 1282.
37. Givens c. Louisville, etc., R. Co., 72

S. W. 320, 24 Ky. L. Eep. 1706; Trudell v.

Grand Trunk R. Co., 126 Mich. 73, 85 N. W.
250, 53 L. R. A, 271; Merideth r. Richmond,
etc., R. Co., 108 N. C. 616, 15 S. E. 137.

38. Burg V. Chicago, etc., E. Co., 90 Iowa
106, 57 N. VP. 680, 48 Am. St. Eep. 419;
Livingston v. Wabash E. Co., 170 Mo. 452, 71
S. W. 136.

39. See supra, X, E, 2, a, (x), (a), (b).

40. Houston, etc., E. Co. v. Boozer, 2 Tex.
Unrep. Cas. 452.

41. Louisville, etc., R. Co. v. Black, 89
Ala. 313, 8 So. 246.

42. Alabama.— Frazer v. South, etc., R.
Co., 81 Ala. 185, 1 So. 85, 60 Am. Rep. 145,

holding that in the absence of proof showing
that the employees in charge of the train were
informed that the deceased was deaf, he must
be regarded, so far as the duty of defendant

is concerned, as in the full possession of his

faculty of hearing.

Michigan.— Piskorowski v. Detroit, etc., R.
Co., 121 Mich. 498, 80 N". W. 241, holding

that under the circumstances negligence in

not knowing of plaintiff's deafness could not
be imputed to defendant.

Missouri.— Candee v. Kansas City, etc., R.
Co., 130 Mo. 142, 31 S. W. 1029.

North Caroliiva.— Poole v. North Carolina

E. Co., 53 N. C. 340.

[X, E, 2, a, (x), (e). (1)]
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intoxicated/^ asleep," or otherwise physically infirm or disabled.*^ Where, how-
ever, such operatives know, or have reasonable grounds for beheving, that the
person so seen is physically infirm or disabled, they are held to a greater degree

of care and prudence than in the case of a person possessed of all his faculties.^^

(2) Right to Presume Person Will Avoid Injury. In accordance with
the above rules," railroad employees in charge of a train, seeing a person on the

track ahead, have a right to act on the presumption that he is in possession of

his faculties and that he will hear and heed the signals given and will remain
in or retire to a place of safety so as to avoid injury, unless they know that such

person is defective in hearing or eyesight,*' or that he otherwise labors under
some disabihty that prevents him from knowing of his danger or from getting

or keeping out of the way,*° or unless there are indications of such disabihty from

reoios.— Artusy v. Missouri Pac. E. Co.,

73 Tex. 191, 11 S. W. 177.

See 41 Cent. Dig. tit. " Railroads," § 1283.
43. Murch v. Western New York, etc., R.

Co., 7S Hun (N. Y.) 601, 29 N. Y. Suppl.

490; Louisiana, etc., R. Co. v. McDonald,
(Tex. Civ. App. 1899) 52 S. W. 649.

Where a person so intoxicated as appar-
ently not to be able to care for himself is

seen on or around railroad tracks by a fore-

man, yardmaster, or other oificer or employee
of a r;iilroad company, it is their duty to

use ordinary care either to see him to a
place of safety or to notify the servants in

charge of a train whicli is soon to pass, and
if they do neither, the railroad company is

liable if the servants in charge of an ap-

proaching train could have avoided the in-

jurv had they been dulv notified. Cincinnati,

etc.", R. Co. v. Marrs, 119 Ky. 954, 85 S. W.
188, 27 Ky. L. Rep. 388, 115 Am. St. Rep.

289, 70 L. R. A. 291 ; Fagg v. Louisville, etc.,

R. Co., Ill Ky. 30, 63 S. W. 580, 23 Ky. L.

Rep. 383, 54 L. R. A. 919. Compare Vir-

ginia Midland R. Co. v. Boswell, 82 Va. 932,

7 S. E. 383. Where, however, such a person,

although seen on or about the track, is not
physically or mentally helpless, and has de-

parted, and the servants having knowledge of

his condition have no reason to believe that

he is still in the vicinity of the track, their

failure to notify a train crew about to pass

of his presence is not negligence. Southern
R. Co. r. Back, 103 Va. 778, 50 S. E. 257.

44. Sims V. Macon, etc., R. Co., 28 Ga. 93;
Gregory v. Southern Pac. R. Co., 2 Tex. Civ.

App. 279, 21 S. W. 417 (holding that a rail-

road company is not liable for running over

a person lying asleep on its track where its

servants discoverer] him as soon as they

could do so with reasonable care, and used all

proper diligence to stop the train) ; New
York, etc., R. Co. v. Kelly, 93 Fed. 745, 35

C. C. A. 571. But see East Tennessee, etc.,

E. Co. r. St. John, 5 Sneed (Tenn.) 524, 73

Am. Dec. 149.

45. Alabama.— Goodwin v. Cent. R., etc.,

Co., 96 Ala. 445. 11 So. 393, lying on track

in apparently helpless condition.

Kentucky.— Louisville, etc., R. Co. v. Hath-

away, 121 Ky. 666, 89 S. W. 724, 28 Ky. L.

Rep'. 028, 2 L. R. A. N. S. 498, lying beside

the track.

Weu) York.— McKenna v. New York Cent.,

[X, E, 2, a, (x), (e), (I)]

etc., R. Co., 9 Daly 262 [affirming 8 Daly
304], holding that where a person so lay that
an approaching train on another track could
have passed without injuring him had he

lain still, but after the train had nearly
passed he threw his legs under the last

wheels, there was no negligence in not stop-

ping the train.

Texas.— Louisiana, etc., R. Co. v. McDon-
ald, (Civ. App. 1899) 52 S. W. 649.

Virginia.— Tucker v. Norfolk, etc., E. Co.,

92 Va. 549, 24 S. W. 229, lying on right of

way near track.

See 41 Cent. Dig. tit. " Railroads," § 1283.

Where an engineer violating a rule of the
company that " any object waved violently

by any person on the track signifies danger,

and is a signal to stop " pays no heed to a
person running along the track waving his

hat and making every possible effort to stop

the train and does not apply brakes until too

late to avoid an accident when he observes

a person lying on the track, he will be held

negligent. Seaboard, etc., E. Co. v. Jovner,
92 Va. 354, 23 S. B. 773.

46. Alabama Great Southern E. Co. v.

Hamilton, 135 Ala. 343, 33 So. 157; Freeh v.

Philadelphia, etc., R. Co., 39 Md. 574; Hous-
ton, etc., R. Co. V. Boozer, 2 Tex. Unrep. Cas.

452 ; Texas, etc., R. Co. v. Robinson, 4 Tex.

Civ. App. 121, 23 S. W. 433; Teel r. Ohio
River R. Co.. 49 W. Va. 85, 38 S. E. 518.

See also Southwestern R. Co. v. Hankerson,
72 Ga. 182.

47. See supra, X, D, 2, a, (x), (c).

48. Alabama.—^ Louisville, etc., R. Co. V.

Block, 89 Ala. 313, 8 So. 246.

Kentucky.—^ Nichols v. Louisville, etc., R.
Co., 6 S. W. 339. 9 Ky. L. Rep. 702.

Missouri.— Candee v. Kansas City, etc., R.

Co.. 130 Mo. 142, 31 S. W. 1029.

Ohio.— Cincinnali, etc.. R. Co. v. Murphy,
17 Ohio Cir. Ct. 223. 9 Ohio Cir. Dec. 703.

Oregon.— Cogswell v. Oregon, etc., R. Co.,

6 Oreg. 417.

Texas.— Houston, etc., R. Co. r. O'Donnell,

99 Tex. 636, 92 S. W. 409 [reversing (Civ.

App. 1905) 90 S. W. 886] ; International,

etc.. R. Co. r. Garcia, 75 Tex. 583, 13 S. W.
223.

See 41 Cent. Dig. tit. " Railroads," § 1284.

49. Arkansas.— St. Louis, etc., R.' Co. V

Monday, 49 Ark. 257. 4 S. W. 782 ; St. Louis,
etc., E. Co. V. Wilker.son, 46 Ark. 513.
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the party's actions or appearance sufficient to give notice to those in charge of

the train of such fact.^°

b. As to Persons at Stations— (i) In General. While railroad employees,

knowing of the enhanced danger at depot grounds on account of persons con-

stantly passing and repassing, are required to exercise a greater degree of caution

and prudence than at other places where persons have no right to be, and where
the employees have no right to expect to find them," they ordinarily owe no duty
to a trespasser or mere hcensee upon depot premises except not to wantonly or

wilfully injure him.^^ Where, however, a person is upon the depot premises or

approaches upon the express or imphed invitation of the railroad company, as

for a business purpose connected with the railroad company or for which the

depot is used, the railroad company should use a reasonable degree of care and
prudence for his safety.^' Thus a railroad company owes the duty of exercising

reasonable and ordinary care and dihgence to avoid injuring one who is on its

station premises for the purpose of accompanying or meeting friends who are

about to take or ahght from its trains," or who goes to the depot premises for

Florida.— Florida Cent. E. Co. v. Williams,
37 Fla. 406, 20 So. 558.

Missouri.— Jackson v. Kansas City, etc.,

R. Co., 157 Mo. 6-21, 58 S. W. 32, 80 Am. St.

Rep. 650.

Nebraska.— Omaha, etc., R. Co. v. Cook,
42 Nebr. 905, 62 N. W. 235.

North Carolina.— Norwood v. Raleigh, etc.,

R. Co., in N. C. 236, 16 S. E. 4; Clark v.

Wilmington, etc.. R. Co., 109 N. C. 430, 14

S. E. 43, 14 L. R. A. 749; Dailey v. Rich-

mond, etc., R. Co., 106 N. C. 301, 11 S. E.

320; McAdoo v. Richmond, etc., R. Co., 105
N. C. 140, 11 S. E. 316; Herring v. Wilming-
ton, etc., R. Co., 32 N. C. 402, 51 Am. Dec.
395.

Soe 41 Cent. Dig. tit. " Railroads," § 1284.

50. Florida Cent., ate, R. Co. v. Williams,

37 Fla. 406, 20 So. 558.

As soon as anything occurs to raise a sus-

picion that such person has not possession of

his senses or is otherwise helpless, the pre-

sumption that n person walking on the track

will leave it on the approach of a train in

time to avoid injury ceases to obtain, and
the trainmen are required to use all reason-

able care to avoid injury by stopping the

train at once. Cincinnati, etc., R. Co. v.

Murphy, 17 Ohio Cir. Ct. 223, 9 Ohio Cir.

Dec. 703.
Where the person's manner indicates his

helplessness or unconsciousness the engineer

will be at fault in running him down, if by a

proper lookout he could have seen him and
avoided the injury. Clegg v. Southern R.

Co., 133 N. C. 303, 43 S. E. 836, 45 S. E.

657.
That a deaf-mute is walking on the track

with his head and body bent forward does

not indicate to an engineer that he is not

in possession of his faculties. Tyler r. Sites,

90 Va. .=;39, 19 S. E. 174.

51. Illinois Cent. R. Co. v. Hammer, 72 111.

347.
52. California.— Means v. Southern Cali-

fornia R, Co., 144 Cal. 473, 77 Pac. 1001.

Illinois.— Deakin v. Illinois Cent. R. Co.,

127 111. Aup. 258; Illinois Cent. R. Co. v.

Hopkins, 100 111. App. 594 [affvrmed in 200

m. 122, 65 N. E. 656].

Louisiana.—^Reary v. Louisville, etc., R. Co.,

40 La. Ann. 32, 3 So. 390, 8 Am. St. Rep.
497, holding that a railway company is not
bound to the same degree of care in regard
to persons unlawfully on its premises at
depot grounds that it ow.s to its passengers.

Mississippi.— Dyche v. Vicksburg, etc., R.
Co., 79 Miss. 361, 30 So. 711.

Virginia.— Norfolk, etc., R. Co. v. Wood,
99 Va. 156, 37 S. E. 846.
One who is permitted by the passive ac-

quiescence of a railroad company to come
upon its depot platform for his own pur-
poses, in no way connected with the railroad
company, is a bare licensee, who, although re-

lieved from the responsibility of a trespasser,

takes upon himself all the ordinary risks at-

tached to the place, and the business carried
on there. Norfolk, etc., R. Co. v. Wood, 99
Va. 158, 37 S. E. 846.

53. California.— Means v. Southern Cali-
fornia R. Co., 144 Cal. 473, 77 Pac. 1001.

Illinois.— Illinois Cent. R. Co. v. Phillips,

55 111. 194.

Indiana.— Chicago, etc., R. Co. v. Thrasher,
35 Ind. App. 58, 73 N. E. 829.
Iowa.— Croft V. Chicago, etc., R. Co., 122

Iowa 687, 108 N. W. 1053.
Kansas.—Atchison, etc., R. Co. v. McElroy,

76 Kan. 271, 91 Pac. 785, 13 L. R. A. N. S.

620; Chicago, etc., R. Co. v. Parkinson, 56
Kan. 652, 44 Pac. 615.

Louisiana.— Harvey v. Louisiana Western
R. Co., 114 La. 1065, 38 So. 859.

United States.— See Bowen v. Illinois Cent.
R. Co., 136 Fed. 306, 69 C. C. A. 444, 70
L. R. A. 915.

See 41 Cent. Dig. tit. "Railroads," § 869.

Where a person on his way to deposit let-

ters in a railway post-office on a train is

called back by tht station agent and re-

quested to deliver railroad letters to the

baggage master on the same train, there is

no duty upon the station agent to protect

such person from such damages as might be
reasonably expected at the time. Chicago,
etc., R. Co. V. Parkinson, 56 Kan. 652, 44
Pac. 615.

54. Atchinson, etc., R. Co. v. Johns, 36
Kan. 769, 14 Pac. 237, 59 Am. Rep. 609;

[X, E, 2, b, (I)]
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tte purpose of leaving or carrying away freight,^^ or for the purpose of conducting,

business with a passenger about to depart on a train.^^

(ii) Defects in Stations and Approaches. A railroad company owes
no duty to a trespasser or bare Ucensee to maintain its depot premises or approaches
in a safe condition,^' and where a person enters uninvited upon such premises he
assumes all the ordinary risks which attach to the condition of such premises.^*

But the company owes the duty of maintaining such premises and approaches

in a safe condition to persons who come thereon by the express or impUed invi-

tation of the railroad company, as for the purpose of conducting business con-

nected with the company/' as in the case of an employee of an express company

Banderob v. Wisconsin Cent. E. Co., 133

Wis. 249, 113 N. W. 738; Smith v. Great
Eastern R. Co., L. R. 2 C. P. 4, 36 L. J. C. P.

22, 15 L. T. Kep. N". S. 246, 15 Wkly. Rep.
131. See also Caekiers, 6 Cyc. 615.

55. Ward v. Maine Cent. R. Co., 96 Me.
136, 51 Atl. 947.

56. Klugherz f. Chicago, etc., R. Co., 90

Minn. 17, 95 N. W. 586, 101 Am. St. Rep.

384.
57. California.-— Means v. Southern Cali-

fornia R. Co., 144 Cal. 473, 77 Pac. 1001.

Colorado.— Watson r. !Manitou, etc., R. Co.,

41 Colo. 138, '92 Ppic. 17.

loim.— Heiss r. Chicago, etc., R. Co., 103

Iowa 500, 72 N. W. 7S7.

Louisiana.— Burbank r. Illinois Cent. R.

Co., 42 Xa. Ann. 1156, 8 So. 580, 11 L. R. A.

720.
ilassajfkusetts.— I'.cdican r. Boston, etc.,

E. Co., 155 Mass. 44, 23 N. E. 1133, 31 Am.
St. Rep. 520, 14 L. R. A. 276, holding that

where a person not a passenger is injured

while waEcing across defendant's station

grounds and platforms with defendant's pas-

sive assent by falling through a trap door

after dark, and the door is not a concealed

peril, designedly laid, defendant is not liable

therefor.

'Minnesota.— Sullivan r. Minneapolis, etc.,

H. Co., 90 Jlinn. 300, 97 N. W. 114, 101 Am.
St. Rep. 414; De Blois r. Great Xorthern R.

Co., 71 Minn. 45, 73 N. W. 637.

Ohio.— Cincinnati, etc., R. Co. v. Aller, 64

Ohio St. 183, RO N. E. 205 [affirming 50

Ohio St. 754, 49 N. E. 1114]; Pittsburgh,

«tc., R. Co. r. Bingham, 29 Ohio St. 364.

Texas.— Dobbins v. Missouri, etc., R. Co.,

91 Te.i;. 60, 41 S. W. 62, 66 Am. St. Rep. 856,

38 L. R. A. 573. See also Texas Cent. R. Co.

V. Harbison, 98 Tex. 490, 85 S. W. 1138.

West Virginia.— Woolwine r. Chesapeake,

etc., R. Co., 36 W. Va. 329, 15 S. E. 81, 32

Am. St. Rep. 859, 16 L. R. A. 271.

United States.— Clark v. Howard, 88 Fed.

199, 31 C. C. A. 454, holding that one

traversing a railway platform merely to de-

liver an article sold by him to persons on

a train is entitled to 'no higher degree of

care on the part of the railroad company
with respect tn keeping its platform in

good condition than is due from a munici-

pality to the p\iblic in respect to its streets

and hence it is not liable for injury result-

ing from mere slipperiness due to sleet and

snow recently fallen.

See 41 Ceft. Dig. tit. "Railroads," § 870.

[X, E, 2, b, (I)]

As regards a boarding-heuse keeper who
goes to the depot to meet an incoming train

for the purpose of securing a boarder, a rail-

road company is under no obligation to
keep the platform about its depot in a safe

condition. Post r. Texas, etc., R. Co., (Tex.

Civ. App. 1893) 23 S. W. 708,
A constable who enters a train at a sta*

tion not to serve a warrant but for the pur-

pose of apprehending criminals has no rights

against the railroad company greater than
those of a mere licensee, and the eompany
is under no obligation to furnish a safe place

for him to alight from the train. Creeden
r. Boston, etc., R. Co., 193 Mass. 280, 79
N. E. 344.

58. Means v. Southern California R. Co.,

144 Cal. 473, 77 Pac. 1001.

59. Illinois.— Illinois Cent. R. Co. r. Hop-
kins, 200 111. 122, 65 N. E. 656 [affirming-

100 111. App. 594], holding this rule to ap-
ply to a person engaged in taking meals
to mail clerks on the train, which he had
done for eight years.

Louisiana.— Burbank r. Illinois Cent. R.
Co., 42 La. Ann. 1156, 8 So. 580, 11 L. R. A.
720.

Minnesota.— De Blois r. Great Kortherii
R. Co., 71 Minn. 45, 73 N. W. 637.

'Neto York.— Fitzgerald t . Xew Yorlc Cent.,

etc., R. Co., 84 X. Y. App. Div. 59, 81 X. Y.
Suppl. 1109 [affirmed in 179 N. Y. 559, 71
N. E. 1131].

Ohio.— Cincinnati, etc., R. Co. c. Allen,

64 Ohio St. 183, 60 N. E. 205 [affirming 56
Ohio St. 754, 49 N". E. 1114].

Texas.— Fort Worth, etc., E. Co. v.

Nesmith, (Civ. App. 1807) 40 S. W. 107U
holding that a, railroad company is guilty of
negligence in allowing a dangerous hole to
remain in a platform which persons are ac-
customed to use in hauling and loading cot-
ton for transportation over the lines of the
railroad company.

Vermont.— Beard r-. Connecticut, etc., K.
Co., 48 Vt. 101.

^yisconsin.— Banderob r. Wisconsin Cent.
R. Co., 133 Wis. 249, 113 K W. 738, holding
that a railroad company owes to one coming
on its depot grounds to take leave of a pas-

senger the duty of keeping in a safe condi-
tion all parts of its platforms and ap-

proaches thereto to which the public natu-
rally resort, as well as all portions of its

station grounds reasonably near to the plat-

forms, where the public would naturally
be likely to go.
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delivering freight for shipment/" or of a person coming thereon to deliver or

carry away freight."*

(ill) Articles Projecting, Falling, or Thrown From Trains. A
railroad company is also liable for injuries, caused by articles negligently pro-

jecting, falling, or being thrown from trains on depot premises, to one who is

rightfully upon such premises by the express or implied invitation of the com-
pany;'^ but not for injuries so caused to one who is there without such invitation/'

While an agent of the United States postal department, in. charge of a mail car,

is not a servant of the railroad company carrying mails under contract with the

United States government, in such sense that the negligence of the agent in the

matter of throwing a mail bag from the train, causing injury to a bystander, is

primarily chargeable . to the railroad company,"* yet' the railroad company is

liable for injuries to persons who are rightfully on its depot premises, regardless

of whether they are passengers or not, "^ if it permits^ the mail agent to pursue

a course of conduct with, reference to the throwing off of mail bags at stations

which is dangerous to bystanders, and if the course of conduct has been con-

tinued for a sufficient length of time, so that the railway company is presumed

to have had.knowledge thereof, its.'liabihty will be sufficiently shown/"

See 41 Cent. Dig. tit. ".Railroads," § 870.

And see Oaebiers, 6 Cyc. 610.
A railroad company's obligation of care ex-

tends to and lembraoes ill the accessories

of its bnsi-ness, including stations and depots,

which must be constructed • and erected with
care, proparly lighted, and otherwise made
convenient and safe ' for persons lawfully
entering thereon for the transaction of busi-

ness, although the company is bound to use
only ordinary care except in' favor of pas-

sengers. Toledo, etc., R. Co. v. Grush, 67
111. 262, 16 Am. Rep. 6-18. But the duty
of' keeping such- places in a safe -state of re-

pair does not extend to streets or sidewalks of

a' town or city that are not owned or con-

trolled bv the railroad company. Webster v.

Chesapeake, etc., R. Co., 105 S. W. 945, 32
Ky. L. Rep. 404.

Hackman.— A railroad company is liable

to a hackman for injuries received, while
carrying a passenger to its' depot for trans--

portation, irom a defective platform, with-

out negligence- on his part, which it per-

mitted to remain in an unsa-fe.condition, al-

though the platform was erected and main-
tained by 'it within the limits of the high-

way. Tobin t". ' Portland, etc., R. Co., 59

Me'. 183, 8 Am. Hep. 415.

A railroad company is not obliged to erect

a screen or fence at its station between the

driveway thereto and the tracks, so that

horses standing at the station may not be

frightenfed at approaching trains. Flagg v.

Chicago, etc., R. Co., 96' Mich. 30, 55 N. W.
444, 21 .L.. R. A. 835; Simkin i;. London,
etc., R. Co., 21 Q. B. D. 453, 53 J. P. 85,

59 L. T. Rep. N. S. 797.

The duty, of a railroad company as to its

stations and platforms is less onerous than
its duty as to its road-bed and rolling stock.

Pitch V. New Jersey Cent. R. Co., 74' N. J.

L. 135, 64 Atl. 902.

Ice on a station .platform is not necessarily

negligence, but the company's negligence de-

pends on -whether it allows, an unreasonable
time to elapse bef-ore cleaning the platform.

Fitch V. New Jersey Cent. R. Co., 74 N. J. L.

185, 64 Atl. '992.

Mailing letters.— It is- the duty of a rail-

road company which carries the- mail under
a- co'ntract with the United States and by
whose regutetions postal clerks on mail
trains • are- required to receive at the cars

stamped letters and sell stamps, to furnish
a- reasonably safe; passage to and from its

mail trains, while stoppi-ng at its' regular
stations, for the purpose of mailing letters.

Hale .1). Grand Trunk R. Co., 60 Vt. '605,

15 Atl. 300,; 1 L. R. A. 187.

60. Harvey v. Louisiana Western 'R. Co.,

114 La. 1065, 38 So. 859.
-'61. Toledo, etc., R. Co. v. Grush, 67 111.

262, 16 -Am. Rep. 618; Louisville, etc., R.
Co. V. Wolfe, 80' Ky. 82, holding 'this to
be true, althoiigh the railroad company did
not know of the danger.
-62. Toledo, etc., R. Co. «.' Maine, m 111.

298 .^njtiry to one who is lawfully passing
along- the passenger platform to the depot
to ascertain the time of departure of a cer-

tain train) ; Sullivan v. Vicksburg, etc., R.
Co., 39 La. Ann. 200, 2 So. 586, 4 Am.
St. Rep. 239 (injury by projecting brake to

cne on platform to meet friends ) . And see

supra, X, E, 2, a, (vi).

63.'' Baltimore, etc., R. Co. v. Schwindling,
101' Pa. St. 258, 47 Am. Rep. 706.

64. Carver v. Minneapolis, etc., R. Co., 120
Iowa 346, 94 N.-'W. '862; Shaw v. Chicago,
etc.,. Ry. Co., 123 Mich. 629, 82 N. W. 618,

81 Am. St. Rep. 230, 49 L. R. A. 308;
Munsterw. Chicago, etc., R. Co., 61 Wis. 325,
21 N. W. 223, 50 Am.Rep. 141.

65. Carver v. Minneapolis, etc., R. Co., 120
Iowa 346, 94 N. W. 862 ; Williams v. Louis-

ville, etc., R. Co., 98 Ky. 247, 32 S. W. 934,
41 S. W. 1100, 17 Ky. L. Rep. 860; Bradford
('.Boston, etc., R. Co., 160 Mass. 392, 35
N. E. 1131.

66. Carver v. Minneapolis, etc., R. Co., 120
Iowa 346, 94 K W. 862 ; Galloway v. Chi-

cago, etc., R. Co., 56 Minn. 346, 57 N. W.
1058, 45 Am; St. Rep. 468, 23 L. R.A. 442.

:[X,E.'2,-b,(iii)]
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(iv) Operation of Trains. Since the railroad employees have reason,
to expect that persons will be on the track at depot grounds, it is the duty of
those in charge of a train to exercise ordinary care in approaching or running
past a depot or station." It is their duty in such case to give the proper or statu-
tory signals/^ keep a proper lookout/" and not to run at a negligent rate of speed.'"
Thus it is negligence to run a train at a high rate of speed past a station where
a passenger train is receiving and discharging passengers," or where a passenger
train is justpulhng into the station," especially where the track on which the
speeding train is moving is between the station and the track on which the pas-
senger train is.''

See also C.iBRiEES, 6 Cyc. 610 text and note
33.

67. International, etc., R. Co. r. Jackson,
41 Tex. Civ. App. 51, 90 S. W. 918; Rogers
V. Ehymnev R. Co.. 2C L. T. Rep. N. S.

879, 21 Wklv. Rep. 21 ; Jones v. Grand
Trunk R. Co., 18 Can. Sup. Ct. 696 [affirm-
ing 16 Ont. App. 37].
Under Miss. Code (1892), § 3549, see King

V. Illinois Cent. R. Co., 114 Fed. 855, 52
C. C. A. 489.
To back a train into a dark depot without

any light or signal, so noiselessly and sud-
denly that a person who is lawfully at the
depot is unable to get his horses Out of the
way. is negligence. Hollender v. New York
Cent., etc.. R. Co., 14 Daly (N. Y.) 219, 19
Abb. N. Cas. IS, 6 N. Y. St. 352.
To make a fljdng switch at depot grounds

to the injury of a licensee who is crossing the
track is negligence. Illinois Cent. R. Co.
V. Hammer, 72 III. 347.

68. Ensley R. Co. v. Chewning, 93 Ala. 24,
9 So. 458.

Under Ala. Code, § 1144, requiring a
whistle to be blown or a bell to be rung at
least one fourth of a mile before reaching
a regular stopping place, a junction is a
regular stopping place within the meaning
of such statute, and a failure to give the
signals is negligence per se. Ensley R. Co.
V. Chewning, 93 Ala. 24, 9 So. 458. But a
place not on a public road, where a railroad
company is in the habit of stopping its

trains for the sole purpose of taking on or
putting off passengers who had notified those
in charge of trains to do so, is not a
" regular depot or crossing '' within code,
section 1699, requiring a bell or whistle to
be sounded within a quarter of a mile thereof.
Cook r. Georgia Cent. R.. etc., Co., 67 Ala.
533.

69. Bennett v. Grand Trunk R. Co., 3 Ont.
446.
Where a person on a track on depot

grounds is injured by a backing engine, with-
out cither the engineer or fireman being on
the lookout at or near the front of the
tender, the railroad company is liable for

negligence. Willis v. Vicksburg, etc., R.
Co.._115 L;>. 53, 39, So. 892_.

Miss. Code, § 3549, requirine: railroad com-
panies to have trains backing into a passenger
depot preceded by a servant for at least three

hundred feet before they reach the depot, and
making the company liable for every injury
inflicted while violating this section, is not

[X, E, 2, b, (IV)]

restricted in its application to a particular
class of persons, but allows a recovery to
such persons as mere licensees. Yazoo, etc.,

R. Co. r. Metcalf, 84 Miss. 242, 36 So. 259.

70. Illinois Cent. R. Co. v. Murphy, 52 111.

App. 65; Croft v. Chicago, etc., R. Co., 132
Iowa 687, 108 N. W. 1053 ; Harvey v. Louisi-

ana Western R. Co., 114 La. 1065, 38 So.

859, holding that a railroad train, approach-
ing a depot in a large city, should moderate
its speed.

In the absence of any ordinance to the con-
trary no particular rate of speed on depot
grounds will be negligence per se. Heiss
V. Chicago, etc., R. Co., 103 Iowa 590, 72
N. W. 787; Cohoon v. Chicago, etc., R. Co.,

90 Iowa 169, 67 N. W. 727. A rate of seven
or eight miles an hour in approaching a
station is not reckless running when the
train can be stopped in fifteen or twenty
feet. Ensley R. Co. v. Chewning, 93 Ala.
24, 9 So. 458.
To run a hand-car past a station at the

rate of fifteen miles an hour, on a down
grade, without bell or other notice of ap-

proach at an hour when passengers are
about to gather to take a train, is negligence.

Conklin v. New York Cent., etc., R. Co., 17

N. Y. Suppl. 651.

71. Pennsylvania Co. v. Reidy, 198 111. 9,

64 N. E. 698 laf/irming 99 111. App. 477] ;

.Chicago, etc., R. Co. v. Jennings, 89 111. App.
335; Chicago, etc., R. Co. v. Kelly, 75 111.

App. 490. And see Caerieks, 6 Cyc. 608
text and note 27.

72. Pennsylvania Co. v. Reidy, 198 111. 9,

64 N. E. 698 [affirming 99 111. App. 477] ;

Chicago, etc., R. Co. v. Kelly, 75 111. App.
490.

73. Chicago, etc., R. Co. r. Kelly, 182 111.

267, 54 N. E. 979 [affirming 80 111. App.
675] ; Chicago, etc., R. Co. v. Ryan, 165 111.

88, 46 N. E. 208 [affirming 62 111. App.
264]; Atchison, etc., R. Co. v. McElroy, 76
Kan. 271, 91 Pac. 785, 123 Am. St. Rep. 134,

13 L. R. A. N. S. 620; Tubbs r. Michigan
Cent. R. Co., 107 Mich. 108, 64 N. W. 1061,

61 Am. St. Rep. 320. And see Cabbiees, 6

Cyc. 608, text and note 27.

Where a passenger train is stopped on a
side-track, having other trains between it

and the depot platform, it is negligence to

allow another train to pass between such
train and the depot .at a high rate of speed,

without any warning, while business is being
rightfully transacted with the standing train,

and the railroad company is liable to any
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c. As to Persons Working On or About Tracks or Cars— (i) On or About
Tracks. It is the duty of a railroad company to use reasonable care and pre-

caution in the operation of its trains or cars, so as to protect persons working
on or about its tracks, upon its express or implied invitation, from dangers of

which it knows or ought to know,'* as in the case of one lawfully on or about its

tracks in the employ of an independent contractor.'^ But it is not liable for fail-

ing to provide against dangers which it does not know of, or could not reasonably

have anticipated; " nor is it liable for injuries to a workman who is a trespasser

or mere Ucensee, unless such injuries are caused by its failure to exercise reasonable

care after he is observed to be in a dangerous position."

(ii) On or About Cabs — (a) In General. As to persons working on or

about a railroad company's cars, upon its express or impUed invitation, the com-
pany owes the duty of exercising reasonable care and precaution to avoid injuring

them.'* In such cases the railroad company should exercise ordinary care in

person rightfully there who is injured
thereby. Atchison, etc., E. Co. v. McElroy,
76 Kan. 271, 91 Pae. 783, 123 Am. St. Rep.
134, 13 L. R. A. N. S. 620.

74. Watta v. Richmond, etc., R. Co., 89 Ga.
277, 15 S. E. 365; Delaware, etc., R. Co.

V. Hardy, 59 N. J. L. 562, 39 Atl. 637;
Hudson V. Atlantic Coast Line R. Co., 142

N. C. 198, 55 S. E. 103; St. Louis, etc., R.
Co. 1-. Miles, 79 Fed. 257, 24 C. C. A. 559,

holding that an employee of a lumber com-
pany, engaged about a spur track, built

from the line of a railroad on land of the
lumber company, is not a trespasser, and the

railroad company is bound to use ordinary
care in handling its engines and cars on the
spur track to avoid injuring him. See also
Collier v. Michigan Cent. R. Co., 27 Ont. App.
630.

Where persons are lawfully and with de-
fendant's knowledge engaged in grading for

a new railway track alongside of and parallel

to defendant's original or main track, and
the ordinary duties of their work frequently
require them to be in such close proximity
to defendant's original track as to be liable

to be struck by passing trains, and it has
been the uniform practice of those operating
the railroad to give such warning of their

approach, the railroad company owes such
persons the duty of active vigilance in giving
proper signals of the approach of trains, and
they have a right to rely upon the continued
performance of such duty. Erickson v. St.

Paul, etc., R. Co., 41 Minn. 500, 43 N. W.
332, L. R. A. 786.
A person on a track simply in the perform-

ance of work given to him by a station agent
without authority of the company cannot
complain of a breach of a duty owed to the
public, since his presence on the track is not
induced by 'the fact that it is used for
public travel. Cleveland, etc., R. Co. v.

Marsh, 63 Ohio St. 236, 58 N. E. 821, 52
L. R. A. 142.

75. Pittsburgh, etc., E. Co. v. Cozatt, 39
Ind. App. 682, 79 N. E. 534; Caffi v. New
York Cent., etc., R. Co., 49 Misc. (N. Y.)
620. 96 N. Y. Suppl. 835.
Where the railroad company has promised

that its trains shall not pass a point at
which the employees of a firm of contractors

are engaged in removing rock and dirt in

order to straighten the track, at a speed of

more than six miles an hour, a violation of

such promise is negligence as to the em-
ployees of such contractor. Johnson v. Rich-
mond, etc., R. Co., 86 Va. 975, 11 S. E. 829.

76. Mobile, etc., E. Co. v. Dowdy, 91 S. W.
709, 28 Ky. L. Rep. 1370; Delaware, etc.,

R. Co. V. Hardy, 59 N. J. L. 562, 39 Atl.

637.
Where work is being prosecuted by a rail-

road contractor which is not of such a char-

acter as to interrupt the ordinary operation

of trains, the railroad company is not
guilty of negligence in failing to reduce the
speed of trains at that point, in the absence
of evidence that any one connected with the

operation of the road and in authority had
knowledge that the work was being done
at the time and place in question. Carpenter
V. Chicago, etc., R. Co., 126 Iowa 94, 101
N. W. 758.

77. Mobile, etc., E. Co. v. Dowdy, 91 S. W.
703, 28 Ky. L. Rep. 1370; Goodall r. New
York Cent., etc., R. Co., 89 Hun (N. Y.)

559, 35 N. Y. Suppl. 544.

78. Union Pac. R. Co. v. Harwood, 31 Kan.
388, 2 Pac. 605; Martin v. Louisville, etc.,

E. Co., 95 Ky. 612, 26 S. W. 801, 16 Ky.
L. Eep. 150 (employee of one railroad com-
pany injured through the negligence of an-
other railroad company in allowing its car
to stand at an improper place on a track
which it was permitted to use) ; Cincinnati,
etc., R. Co. V. Rodes, 102 S. W. 321, 31
Ky. L. Rep. 430; Pearlstein v. New York,
etc., R. Co., 192 Mass. 20, 77 N. E. 1024;
Ryan v. New York, etc., E. Co., 115 Fed.
197 [affirmed in 120 Fed. 1020, 56 C. C. A.
6831.

Where a railroad employee has apparent
authority to authorize another to work on
cars the railroad company is liable for negli-

gently injuring him, whether or not the
employee had actual authority for that pur-
pose. Santa Fe, etc., R. Co. r. Ford, (Ariz.
190n) 85 Pac. 1072.
Where a person injured was working at

the right car, it is immaterial whether any
of its servants pointed out such car, or
who pointed it out. Gulf, etc., R. Co. v.

Bryant, 30 Tex. Civ. App. 4, 66 S. W. 804.

[X, E, 2, e, (II), (A)]
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maintaining the cars '" and adjoining premises "• upon which such pexson has
to work or go in a reasonably safe condition; and should Hkewise use such care
in the movement of trains or cars which are likely to injure a workman of whose
presence it has or ought to have knowledge/' as in setting the brakes or other-

Such care is not restricted to persons work-
ing in or about the cars on the track, but
also applies as to persons whose work is

connected with such ears, and who may be
injured by their being disturbed; aa in the
case of one working in an icehouse, to
which ice was being removed from a car

by means of slide, and who was injured by
the slide being moved. Kansas City South-
ern R. Co. V. Moles, 121 Fed. 351, 58 C. C. A.
29.

79. See inpa, X, E, 2, c, (ii), (c).

80. Southern R. Co. v. Goddard, 121 Ky.
567, 89 S. W. 675, 28 Ky. L. Rep. 523;
Kincaid v. Kansas City, etc., R. Co., 62 Mo.
App. 365; Curtis v. De Courscy, 176 Pa. St.

446, 35 Atl. 183 (holding that a railroad

company owes a duty to persons delivering
and receiving freight to and from its freight

yard to keep the passageway for wagons
therein in a reasonably safe condition) ;

Watts V. Hart, 7 Wash. 178, 34 Pae. 423, 771.

That a car is placed on an inclined track
which causes it. to careen, instead of being
placed at a . derrick for the purpose of being
loaded, does not show that the track is out
of repair, improperly constructed, or other-

wise defective, so as to render the railroad

company liable to a workman who is in-

jured by slipping while working on the car.

Baker v. Louisville, etc.. Terminal R. Co.,

106 Tenn. 490, 61 S. W. 1029, 53 L. R. A..474.
Where a railroad company maintains a

ditch on its premises about or near which
a shipper who has no knowledge of its pres-

ence may have occasion, to go in loading
stock at night, and negligently fails to guafVd

it with a barrier, or provide signal lights

to prevent persons from falling therein, it

is liable • for damages to a shipper who is

injured thereby. Southern R. Co.. v. God'
dard, 121 Ky. "567, 89 S. W. 676, 28 Ky. L.
Rep. 523.

81. Arizona.— Santa Fe, etc., R. Co. v.

Ford, (1906) 85 Pac. 1072.

Georgia.— Georgia Cent. R. Co. v. Duffey,

116 Ga.-346, 42 S. E. 510.

Illinois.— Chicago, etc., R. Co. v. Ander-
son, 166 111. 572, 46 N". E. 1125 [affirminff

67 111. App. 386] ( holding
_
that, although

a railroad company is required to exercise

only ordinary care to > prevent a collision

after discovering that it is possible, it is not

reversible error to charge that it is required

to exercise " proper precautions and reason-

able care and diligence ") ; Chicago, etc., R.

Co. V. Clark, 2 111. App. 116.

Indiana.— Chicago, etc., R. Co. v. Stephen-

son, 33 Ind. App. 95, 69 N. E. 270.

Kansas.—-Missouri, etc., R. Co. v. Taylor,

73 ICan. 482, 85 Pac. 528.

Kentncl-y.— Chesapeake,- etc. v. Wiley, 90

S. W. 557,' 28 Ky. L. Rep. 770, negligence of

conductor in failing to see for himself, as to

whether the train was free before starting.

[X, E,.2,.c, (ii), (a)]

Minnesota.— Jacobson v. St. Paul, etc., R.
Co., 41 Minn. 206, 42 N. W. 932.

Missouri.— Lovell v. Kansas City South-
ern R. Co., 121 Mo. App. 496, 97 S. W.
193.

New York.— Newson v. New York Cent. R.
Co., 29 N. Y. 383 (running train so as to
frighten horses of one unloading a car)

;

Fisher v. New York Dock Co., 91 N. Y. App.
Div. 526, 87 N. Y. Suppl. 117 [affirmed
in 181 N. Y. 579, 74 N. E. 1117]; Harold
V. New York Cent., etc., R. Co., 13 Daly
89.

Ohio.— Pennsylvania Co. v. Gallagher, 40
Ohio St. 637, 48 Am. Rep. 689.

Pennsylvania.— Forrest v. Philadelphia,
etc., R. Co., 174 Pa. St. 181, 34 Atl. 601.

Texas.— Missouri^ etc.* R. Co. v. Thomas,
(Civ. App. 1908) 107 S. W. 868 (person
assisting consignee to unload car) ; St. Louis
Southwestern R. Co. v. Kennemore, (Civ.

App., 1904) 81 S. W. 802; St. Louis, etc.,

R. Co. r. Holmes, (Civ. App. 1899) 49
S. W. 658 ; Missouri, etc., R. Co. r. Holman,
15 Tex. Civ. App. 16, 39 S. W. 130.

Utah.— Hickey r. Rio Grande Western R.
Co., 29 Utah 392, 82 Pac. 29, holding that
a railroad company owes to teamstei's who are
rightfully in its yard and who are engaged at
lawful work the duty of exercising reasonable
care and diligence in the movement and opr

eration of its engines and ears, so as to avoid
injuring themyand that it is liable for in-

juries to such teamsters resulting from- their

teams taking fright at a noise, such as escap-
ing steam made unnecessarily or negligently.

Ca/nada.— Canada Atlantic R. Co. r. Hurd-
man, 25 Can. Sup.. Ct. 205.

See 41 Cent. Dig. tit.. " Railroads," § 873.

That the railroad company used due care

to stop the. train after discovering that a col-

lision was probable' is no defense to its negli-

gence in -moving its train on a track .to the

injury of a workman who was engaged about
a car thereon. Chicago, etc., E. Co. v. Ander-
son, 166 111. 572,. 46 N.' E. 1125 [affiirming

67 III. App. 386].
License to move car.— Wliere a railroad

company leaves its cars securely coupled on a

side-track for the use of certain licensees,

whose license allowed them to uncouple such
cars as were needed for immediate use and
removal, the company is: not bound to antici-

pate that such licensees will uncouple any
otlier cars and leave them standing . on a

side-track. Jakoboski r. Grand Rapids, etc.,

R. Co., 106 Mich. 4-iO, '64 N. W. 461.
The duty which a railroad company owes

to a shipper while loading cars, in the man-
figement of its trains, is the exercise of that
ordinary care which every man owes to his

neighbor to do him no injury by negligence
while both ave engaged in 'lawful pursuits.

Stinson r. New York Cent. R. Co., 32 N. Y.

333, 88 Am. Dec. 332.
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wise securing cars left on a side-track upon which is located a car on or about
which the injured person is worldng/^ or in ascertaining the presence of such work-
man, and warning or notifying him of the intended movement of cars, which are

likely to move or interfere with the car upon or about which he is warldng.'^ But
where a person is working on or about a car without the railroad company's
express or implied invitation, the company is under no duty to him except that

it shall not wantonly or wilfully injure him, and that it shall exercise reasonable

care after discovering his dangerous situation.*''

(b) Signals, Warnings, and Lookouts. Where a railroad company knows,
or has reason to know, that a person is working on or about a standing, car, it is

negligent and Uable for resulting injuries if it fails to keep a proper lookout for

such person,*^ or if it fails to give a reasonable and timely warning or notice

to such person of its intention to move or interfere with the car,*" unless he is

Ignorance by railroad servants of the pres-

ence in one ot its cars ot one rightfully work-
ing there does not relieve the company from
liability for damage done by reason of its

negligence. Georgia Cent. R. Co. v. Duffey,

116 Ga. 346, 42 S. E. 510.

That the place of delivery of freight is not
a depot or public place, but a place selected

fay agreement between the consignee and the

company for convenience, does not relieve the
company from liability for negligently operat-

ing its trains to one rightfully on the prem-
ises engaged in removing freight. St. Louis,

etc., E. Co. V. Ridge, 20 Ind. App. 547, 49
If. E. 828. But see New Brunswick R. Co.

T. Vanwart, 17 Can. Sup. Ct. 35.

That the position of a fireman under his

engine was not known to other employees
projecting cars against such engine does

not conclusively negative the idea of their

negligence. Chicago, etc., R. Co. v. Stephen-
son, 33 Ind. App. 95, 69 N. E. 270.

82. Union Pac. R. Co. v. Harwood, 31 Kan.
388, -2 Pac. 605; Pratt r. New York, etc.,

R. Co., 187 Mass. 5, 82 N. E. 328; Wheeling,
etc., R. Co. (•. Rupp, 27 Ohio Cir. Ct. 212.

Where it had been the railroad company's
custom to set the brake on the lowest car,

and the company knew that the work' per-

formed by the employees of a loading con-

tractor was dangerous unless the brake was
so set, and such employees relied on the rail-

road company's compliance with the custom,
it is negligence for the company to fail to

comply with such duty voluntarily assumed.
O'Leary v. Erie R. Co., 169 N. Y. 289, 62

N. E. 346 [reversing 51 N. Y. App. Div. 25,

64 N. Y. Suppl. 511]; Kesterson v. Southern
E. Co., 146 N. C. 276, 59 S. E. 871.

83. See infra, X, D, 2, c, (It), (b).

84. Alabama.—Broslin c. Kansas City, etc.,

R. Co., 114 Ala. 398, 21 So. 475.

Illinois.— O'Dav v. Chicago, etc., R. Co.,

97 111. App. 632."

Indiana.— Chicago, etc., R. Co. v. Martin,

31 Ind. App. 308, 65 N. B. 591.

Iowa.— Mabbott v. Illinois Cent. R. Co.,

116 Iowa 490, 89 N. W. 1076.

Missouri.— Hallihan v. Hannibal, etc., R.

Co., 71 Mo. 113.

jVew Jersey.— Prosser v. West Jersey, etc.,

B. Co., (1907) 68 Atl. 58 [affirming (Ch.

1906) 63 Atl. 494] ; Furey v. New York

Cent., etc., R. Co., 67 N. J. L. 270, 51 Atl.

505.

New York.— Lehev ''• Hudson River E,
Co., 4 Rob. 204.

Texas.— Texas, etc., R. Co. v. McDonald,
99 Tex. 207, 88 S. W. 201.

See 41 Cent. Dig. tit. "Railroads," § 873.

Where a boy is injured or killed while
coupling cars at the request of an employee
of the railroad, it is for the jury to deter-

mine whether he had sufficient discretion to
recognize the danger and guard against it;

and if he had, being a trespasser, the com-
pany is not bound to anticipate injury and
protect him against it. Kentucky Cent. R.
Co. V. Gastineau, 83 Ky. 119.

85. Kentucky, etc.. Bridge, etc., Co. v. Syd-
nor, 119 Ky. 18, 82 S. W. 989, 28 Ky. L.

Rep. 951, 68 L. R. A. 183 (holding that it

is the duty of the servants of a switch com-
pany, operating trains in its yards, to keep
a lookout for car repairers employed by rail-

road companies, who are permitted by the
switch company to repair the cars of their
employers in the switch-yard) ; Hudson v.

Atlantic Coast Line R. Co., 142 N. C. 198,
55 S. E. 103.

Where the operatives of a train could, by
ordinary care, have discovered a signal placed
on the track to notify them of the presence

of a car repairer working under some cars,

in time to have averted an injury to him.
but negligently failed to so discover it, in
oonseauence of which the car repairer was
injured, their employer is liable, although.

the car repairer was negligent in not having
placed the signal in a more conspicuous
place. Kentucky, etc., Bridge, etc., Co. ?'.

Sydnor, 119 Ky. 18. 82 S. W. 989, 26 Ky. L.
Ren. 951, 68 L. R. A. 183.

86. Arkansas.— Little Rock, etc., R. Co. v.

McQueeney, 78 Ark. 22, 92 S. W. 1120.

Georgia.— Georgia Cent. R. Go. v. Duffey,

116 Ga. 346, 42 S. E. 510.

Illinois.— Elgin, etc., R. Co. v. Thomas.
215 111. 158, 74 N. E. 109 [affirming- 115 HI.

App. 508] I Pennsvlvania Co. v. Backes, 133
III. 255, 24 N. E. 563 [affirming 35 111. App.
375] ; Chicago, etc., R. Co. v. Goebel, 119
111. 515, 10 isr. E. 369 [affirming 20 111. App.
163] ; Illinois Cent. R. Co. v. Hoffman, 67
111. 287.

Indiana.— Abbitt i^. Lake Erie, etc., S,

[X, E, 2, e, (1I^, (b)]
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aware or has reason to expect that the car will be so moved and fails to use due
care.*'

(c) Defects in Cars. A railroad company owes a duty to all persons whose
avocations require them to go on its cars in connection with its carrying business
to use reasonable care to inspect and have such cars, both those which it owns
and those received from other roads, in such repair or condition that they may
be used with reasonable safety.*' What means it should employ to this end.

Co., (1895) 40 N. E. 40; Lake Erie, etc., R.
Co. V. Gaughan, 26 Ind. App. 1, 58 K. E.
1072; Toledo, etc., R. Co. v. Hauck, 8 Ind.
App. 367, 35 N. E. 573.

loiia.— Watson v. Wabasli, etc., R. Co.,

66 Iowa 164, 23 N. W. 380.
Kentucky.— Louisville, etc., R. Co. r.

Farris, 100 S. W. 870, 30 Ky. L. Rep. 1193
(holding that if the company, before moving
a car, notifies one engaged in unloading it

to get off it, hut he does not, the company
is not liable for the resulting injury to him;
but that if it moved the car vpithout warning
it is liable, although the injury resulted
from a latent defect in the coupling which
could not have been discovered by ordinary
care) ; Ix)uisville, etc., R. Co. r. Smith, 84
S. W. 755, 27 Ky. L. Rep. 257; Cincinnati,

etc., R. Co. r. Vaught, 78 S. W. 859, 25
Ky. L. Rep. 1766, 1870.

Maryland.— Baltimore, etc., R. Co. r.

Charvat, 94 Md. 569, 51 Atl. 413.

Michigan.— Fitzpatrick v. ilichigan Cent.
R. Co., 149 Mich. 194, 112 X. W. 915, failure

to give the customary warning.
Mississippi.— New Orleans, etc., R. Co. v.

Bailpy, 40 Miss. 395.
Missouri.— I^vell !-. Kansas City Southern

R. Co., 121 Mo. App. 466, 97 S. W. 193.

New York.— !McInerney v. Delaware, etc..

Canal Co., 151 N. Y. 411, 45 N. E. 848;
Barton r. New York Cent., etc., R. Co., 1

Thomps. & C. 297 {.affirmed in 56 N. Y. 660],
holding such rule to apply, although the
statute may not in terms require a. signal

to be given before starting a train.

North Carolina.— Smith v. Southern R.
Co., 129 N. C. 374, 40 S. E. 86.

Texas.— Texas, etc., R. Co. r. McDonald,
(Civ. App. 1905) 85 S. W. 493; Interna-
tional, etc., R. Co. V. Neira, (Civ. App. 1894)
28 S. W. 95.

Utah.—^ Copley v. LTnion Pac. E. Co., 26
Utah 361, 73 Pac. 517.

Vfiited Htates.— Kansas City Southern R.
Co. ('. Molea, 121 Fed. 351, 58 C. C. A. 29;
Chicago, etc., R. Co. r. Shaw, 116 Fed. 621,

54 C. C. A. 77.

See 41 Cent. Dig. tit. "Railroads," §§ S73,

875.

That the bell or whistle was sounded does
not necessarily free the railroad eompanv
from negligence, as the length of the train
or other circumstances may have been such
that such signal could not have been heard
at the place where the person injured was
located. Pittsburgh, etc., R. Co. v. Ives, 12

Ind. App. 602, 40 N. E. 923; New Orleans,

etc., R. Co. V. Bailey, 40 Miss. 395; Copley

V. Union Pac. R. Co., 26 Utah 361, 73 Pac.

517.

[X, E, 2, e, (n), (b)]

Notice to employer.— It has been held that
where notice of such intended movement of

trains or ears is given to tlie employer of a
workman engaged on or about the cars it

is sufficient, and that a railroad company
is not negligent for failing to notify an em-
ployee, in the absence of knowledge that he

is at work about the cars at the time.
Mclnerney v. Delaware, etc., Canal Co., 151
N. Y. 411, 45 N. E. 848 [affirming 82 Hun
615, 31 N. Y. Suppl. 1130]. But see Georgia
Cent. R. Co. v. Duffey, 116 Ga. 346, 42 S. E.
510.

A custom of railroad employees to shunt
cars on to a wharf of a coal company, with-
out warning, does not defeat a recovery by
an employee of the latter company for in-

juries, unless with knowledge thereof he
fails to use due care. Baltimore, etc., R.
Co. V. Charvat, 94 Md. 569, 51 Atl. 413.

Negligence, as a matter of law, may be in-

ferred where, while the person injured was
rightfully removing his goods from defend-

ant's side-tracked cars, defendant's employees
backed an engine so as to move such cars,

without ringing the bell or giving other
signal. Hadley r. Lake Erie, etc., R. Co.,

(Ind. App. 1897) 46 N. E. 935.

A watchman on duty, whose business it is

to go through the railroad yards to guard
and close open cars and see that they are

not broken into, has the implied duty of

looking after unloaded cars, and it is his

duty to warn a person engaged in unloading
a car of the approach of a train, or to give
notice of his presence upon the track to those
in charge of the train. Little Rock, etc.,

R. Co. r. McQueeney, 78 Ark. 22, 92 S. W.
1120.

87. Chicago, etc., R. Co. r. Goebel, 119 111.

515, 10 N. E. 369 [affirming 20 111. App.
163] ; Illinois Cent. R. Co. r. Hoffman, 67
111. 2S7; Chicago Belt R. Co. r. Manthei, 116
111. App. 330; Baltimore, etc., R. Co. v.

Charvat, 94 Md. 569, 51 Atl. 413; Nauss r.

Boston, etc., R. Co., 195 Mass. 364, 81 N. E.

280.

As to a workman who is aware of the ap-
proach of moving cars, a railroad company
is not compelled to avoid striking ears upon
which such workman is at the time, nor is

it comuelled to see that he gets off be-

fore the moving cars are permitted to

strike or bump against the stationary cars.

Rock Island, etc., R. Co. v. Dormady, 103

111. Apn. 127.

S8. Georgia.— Savannah, etc.. R. Co. !'.

Booth, 98 Ga. 20, 25 S. E. 928, holding that a
railroad company is liable to a servant of one
to whom it has furnished a car to be used
in loading freight, for injuries by reason
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and when they should be employed, depends on the surrounding circumstances.^'

If it dehvers a car received from a connecting road, it is under an obUgation to

make the same inspection of it that it does of its own; that is, to exercise due dih-

gence to see that it is in a reasonably safe condition."" But if the car is suitable

and safe when it leaves the possession and control of a railroad company, it has

exercised due care in the premises."'

(ill) Application of Rule of Liability of Master For Injuries
TO Servant. In Pennsylvania it is expressly provided by statute that where

a person is injured while lawfully engaged or employed on or about the roads,

works, depots, premises, trains, or cars of a railroad company, of which com-

of defects which it could have discovered by
ordinary care.

Indiana.— Chicago, etc., R. Co. v. Pritch-

ard, les Ind. 398, 79 N. E. 508, 81 N. E.
78, 9 L. R. A. N. S. 857 [affirming 39 Ind.

App. 701, 78 N. E. 1044].
Massachusetts.— Ladd v. New York, etc.,

E. Co., 193 Mass. 359, 79 N. E. 742; Hale
V. New York, etc., R. Co., 190 Mass. 84,

76 N. E. 656; Larkin v. New York Cent.,

etc., R. Co., 166 Mass. 110, 44 N. E. 122.

Michigan.— Sheltrawn v. Michigan Cent.

R. Co., 128 Mich. 669, 87 N. W. 893.
Missouri.— Roddy v. Missouri Pac. R. Co.,

104 Mo. 234, 15 S. W. 1112, 24 Am. St. Rep.
333, 12 L. R. A. 746; Tateman v. Chicago,
etc., R. Co., 96 Mo. App. 448, 70 S. W. 514;
Sykes v. St. Louis, etc., R. Co., 88 Mo. App.
193.

Texas.— Gulf, etc., R. Co. v. Wittnebert,
(1908) 108 S. W. 150 [reversing (Civ. App.
1907) 104 S. W. 424]; St. Louis Southwest-
ern R. Co. V. Fenlaw, (Civ. App. 1896) 36
S. W. 295.

United States.—^ Texas, etc., R. Co. v.

Archibald, 170 U. S. 665, 18 S. Ct. 777, 42
L. ed. 1188.

See 41 Cent. Dig. tit. "Railroads," § 876.

But see Risque v. Chesapeake, etc., R. Co.,

104 Va. 476, 51 S. E. 730.

Safety in loading.— A railroad company is

not guilty of negligence because a car load
of lumber is not so piled on the car in load-

ing that it will not fall over at the sides

while being unloaded, on the removal of the
stakes and cross ties which hold it securely
while being transported. Hulse v. New York,
etc., R. Co., 71 Hun (N. Y.) 40, 24 N. Y.
Suppl. 512.
The falling of a car door upon a person

who is endeavoring to open it to inspect

the contents, consigned to his employers, ia

evidence of a defective condition of the door
(Tateman v. Chicago, etc., R. Co., 96 Mo.
App. 448, 70 S. W. 514) ; and the company
is not relieved from liability because the in-

jured person's employer put him to work
about the car knowing of the defect, the
employer having drawn the company's atten-

tion to it (Ladd v. New York, etc., R. Co.,

193 Mass. S.-ifl, 79 N. E. 742).
Defective brakes.— Tt has been held that a

car with defective brakes is not such an
eminently defective instrument as to render
a railroad company liable for an injury to

one working on such car in the employ of
a shipper. Roddy v. Missouri Pac. R. Co.,

104 Mo. 234, 15 S. W. 1112, 24 Am. St. Rep.

333, 12 L. R. A. 746. But see Hale v. New
York, etc., R. Co., 190 Mass. 84, 76 N. E.

656, brake shoe useless. Notice to a rail-

road company of the defectiveness of a brake
on a car by reason of which a person en-

titled to work on such car is injured is not
essential to a recovery. Sheltrawn v. Michi-
gan Cent. R. Co., 128 Mich. 669, 87 N. W.
893.

Snow and ice on a car is not such a defect

on the premises of the railroad company as

will render it liable for injuries sustained

by another's servant while working thereon,

under the rule that the owner of the prem-
ises inviting others thereon is bound to keep
them in a reasonably safe condition; the
presence of the ice and snow being an obvious
danger which the servant is held to assume.
Baker v. Louisville, etc., Terminal R. Co.,

106 Tenn. 490, 61 S. W. 1029, 53 L. R. A.
474. But see Kincaid v. Kansas City, etc.,

R. Co., 62 Mo. App. 365.

89. Sykes v. St. Louis, etc., R. Co., 88
Mo. App. 193.

That a railroad employee was notified that
the door of a freight car in its use was in

bad condition, and that the company did
nothing to remedy the defect until after

plaintiff was injured, is sufficient to show
negligence on the part of the company in not
discovering and repairing the defect. Ladd v.

New York, etc., R. Co., 193 Mass. 359, 79
N. E. 742.

90. Ladd v. New York, etc., R. Co., 193
Mass. 359, 79 N. E. 742; Olson v. Pennsyl-
vania, etc.. Fuel Co., 77 Minn. 528, 80
N. W. 698; Svkes v. St. Louis, etc., R. Co.,

88 Mo. App. i93; Gulf, etc., R. Co. i\ Witt-
nebert, (Tex. 1908) 108 S. W. 150 [re-

versing (Civ. App. 1907) 104 S. W. 424].
Compare Wlnte v. New York, etc., R. Co.,

25 R. L 19, 54 Atl. 586.

That degree of care which is compatible
with efBcient service, and exercised by well
managed railway companies, to see whether
or not a car is safe, should be exercised by
a railway company which receives a car
from a connecting line. Sykes v. St. Louis,
etc., R. Co., 88 Mo. App. 193.

Where a railroad company undertakes to
inspect a car on receiving it, it is responsible

for any negligence of its inspectors in the
performance of their duties. Sykes r. St.

Louis, etc., R. Co., 88 Mo. App. 193.

91. Olson V. Pennsylvania, etc., Fuel Co.,

77 Minn. 528, 80 N. W. 698.

[X, E, 2, e, (m)]
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pany he is not an employee, or a passenger, his right of action and recovery
against the railroad company shall be such only as would exist if he were an
employee.*' Under such statute if the place of the accident is for general pur-
poses the premises of a railroad company and the person injured is lawfully engaged
ox employed on or about them, and is not a passenger; "^ or if the place is not
exclusively and for general purposes, but only within a Umited and statutory-
sense, the premises of a railroad company, but the person injured is engaged in
a business connected with the railroad, in the sense that it is ordinarily the duty
of railroad employees," a person injured while so engaged is treated as a quasi-
employee and cannot recover for ordinary negligence of a railroad employee; ^
but if the work has no relation to defendant's railroad work as such, and is connected
with defendant's railroad only by irrelevant and immaterial circumstances of
locahty, the ease is not within the statute at all, and a person injured while so
employed by negligence of the railroad employees may recover therefor.^'

92. Under Pa. Act, April 4, 1868 (Pamphl.
Laws, p. 58), § 1, so providing, see Keck v.

Philadelphia, «tc., R. Co., 206 Pa. St. 501,
56 Atl. 47; Kirby v. Pennsylvania R. Co.,

76 Pa. St. 506 (holding such statute con-
stitutional) ; Union R. Co. v. Tate, 151 Fed.
550, 81 C. C. A. 66. And see cases cited

infra, notes 93-96.
93. Hayman ». Philadelphia, etc., R. Co.,

214 Pa. St. 436, 63 Atl. 907; Spisak (;.

Baltimore, etc., R. Co., 152 Pa. St. 281, 25
Atl. 497; Stone v. Pennsylvania R. Co., 132
Pa. St. 206, 19 Atl. 67; Baltimore, etc., R. Co.

V. Colvin, 118 Pa. St. 230, 12 Atl. 337 (hold-

ing that a teamster employed by a shipper in

hauling freight for shipment is within the
statute, although at the time of the injury
lie Is in the highway, and crossing defend-

ant's tracks over which he must pass in

the performance of his employment) ; Cum-
mings ». Pittsburgh, etc., R. Co., 92 Pa. St.

82; Ricard v. North Pennsylvania R. Co., 89

Pa. St. 193 (holding that one who is in-

jured while unloading his own goods from
the cars of the company with permission

of an agent of the company is within such
statute) ; Kirby r. Pennsylvania R. Co., 76

Pa. St. 50fi: Hobbs v. Pennsylvania R. Co.,

143 Fed. 180.

A carpenter who is employed in locomo-
tive works and engaged in loading an engine
on cars belonging to defendant railroad, and
who is injured while walking on the track
tack to the works, must be considered a
<jnasi-employee at the time of the accident.

Hayman v. Philadelphia, etc., R. Co., 214
Pa. St. 436, 63 Atl. 967.

A newsboy engaged in selling papers, and
permitted to pass in and out of the cars

of a passenger railway company on such
business, is not " engaged and employed on
or about the roads, depot, premises," etc.,

within the meaning of such act. Philadel-
phia Traction Co. v. Orbann, 119 Pa. St.

37, 12 Atl. 816.

A road on which a railroad company has a
Tight of trackage is a road of such company
within the meaning of the statute. >Tulher-

Tin V. Delaware, etc., R. Co., 81 Pa. St.

366.

94. Havman r. Philadelphia, etc., R. Co.,

214 Pa. St. 436, 63 Atl. 967; Spisak v.

[X, E, 2, C, (ill)]

Baltimore, etc., R. Co., 152 Pa. St. 281,

25 Atl. 497; Richter v. Pennsylvania Co.,

104 Pa. St. 511: Hobbs v. Pennsylvania E.
Co., 143 Fed. 180.

To bring a case within this class the per-

son injured must not only be engaged in.

work connected with the railroad, but he
must also be so engaged for or upon the
property of the railroad company by whose
negligence he is injured. Keck r. Philadel-
phia, etc., R. Co., 206 Pa. St. 501, 56 Atl.

47.

95. See cases cited supra, notes 92-94; and,
generally. Master and Servant, 26 Cye.

1369 et seq.

A conductor of a sleeping car company in

charge of a car of such company forming
part of a train of a railroad company is

within the statute, and if he is injured

or killed in a collision, there can be no re-

covery therefor against the railroad com-
pany, where the collision was the result of

the negligence of defendant's servants en-

gaged in the operation of its trains. Scott

r. Pennsylvania Co., 151 Fed. 931.

Where a railroad employee works on a
train on the track of another read he accepts

the risks of his employment in regard to

his own road, but not those risks incident to

the operation of the other road, unless en-

gaged at the time in work for such road or

for both roads jointly. Keck r. Philadelphia,

etc.. R. Co., 206 Pa. St. 501, 56 Atl. 47.

96. Hayman v. Philadelphia, etc., E. Co.,

214 Pa. St. 436, 63 Atl. 967 ; Keck v. Phila-

delphia, etc., R. Co.. 206 Pa. St. 501, 56

Atl. 47; Noll v. Philadelphia, etc., E. Co.,

163 Pa. St. 504, 30 Atl. 157; Spisak r. Balti-

more, etc., E. Co., 152 Pa. St. 281, 25 Atl.

497 ; Christman v. Philadelphia, etc., E. Co.,

141 Pa. St. 604, 21 Atl. 738; Hobbs r.

Pennsylvania R. Co., 143 Fed. 180.

Persons held not within such statute.—^A

locomotive engineer who is running a train

over the tracks of another company under
permission given to his employer to use such
road, and is injured by the negligence of the

employees of the other company. Keck v.

Philadelphia, etc., E. Co., 206 Pa. St. 501,

56 Atl. 47: Philadelphia, etc., E. Co. v.

Baker, 155 Fed. 407, 84 C. C. A. 86 [afirm-
ing 149 Fed. 882]. A car inspector of one
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d. As to Persons on Trains '^— (i) iN General. A railroad company owes
no duty to a trespasser or mere licensee who is attempting to steal a ride or other-

wise trespass on its trains or cars, to protect him from injuiy/^ except that it shall

not wantonly, wilfully, or recklessly injure him,"" and that it shall exercise ordinary

railroad company who is killed while in the
performance of his duty by the negligence of

the employees of a connecting road. Van-
natta r. New Jersey Cent. E. Co., 154 Pa.
St. 262, 26 Atl. 384, 35 Am. St. Rep. 823;
Kunsman v. Lehigh i Valley R. Go., 10 Pa.
Super. Ct.. 1, 44 Wkly. Notes Cas. 14. One
engaged in a rolling-mill to haul ashes from
the furnace to a cinder pile on the opposite
side of a railroad switch. Eichter v. Penn-
sylvania Co., 104 Pa. St. 511. A mail agent,
in a car of one railroad company forming
part of a train being operated by it on its

-own road, who is injured in a collision be-

tween such train and a train of defendant
company vihich was wrongfully on the same
track at the time, is not, as regards defend-
ant company, within Pa. Act (1868). Dela-
ware, etc., R. Co. r. Yarrington, 152 Fed.
396, 81 C. C. A. 522 {affirming 143 Fed.
565].
97. Application of rule or liability of mas-

ter for injuries to servant see supra, X, E, 2,

c, (m).
Removal of trespassers see infra, X, E, 3, b.

98. A»-fca»sas.— Houston, etc., R. Co. v.

Boiling, 59 Ark. 395, 27 S. W. 492, 43
Am. St. Rep. 38, 27 L. R. A. 190; St. Louis,
etc., R. Co. «/. Ledbetter, 45 Ark. 246.

California.— Lemasters v. Southern Pac.
Co., 131 Cal. 105, 63 Pac. 128.

Illinois.—-Chicago, etc., R. Co. f. Michie,
83 111. 427, holding that a railroad company
is not liable for the accidental killing of

one riding by stealth upon an engine, with-
out the consent of any officer or agent of
the company, and in violation of rules of
the company known by him.
Indiana.— Indianapolis, etc., R. Co. v.

Pitzer, 109 Ind. 179, 6 N. E. 310, 10 N. E.
70, 58 Am. Rep. 387.
Iowa.— Johnson v. Chicago, etc., R. Co.,

123 Iowa 224, 98 N. W. 642; Earl v. Chi-
cago, etc., R. Co., 109 Iowa 14, 79 N. W.
381, 77 Am. St. Rep. 516.

, Kansas.— Wilson v. Atchison, etc., R. Co.,

66 Kan. 183, 71 Pac. 282; Handley v. Mis-
souri Pac. R. Co., 61 Kan. 237, 59 Pac. 271.
Kentvcky.— Vertrees v. Newport News,

etc., R. Co., 95 Ky. 314, 25 S. W. 1, 15 Ky. L.
Rep. 680; Harris v. Southern R. Co., 76 S.W.
151, 25 Ky. L. Rep. 559.

Louisiana.— Holmes r. Crowell, etc., Co.,
51 La. Ann. 352, 25 So. 265 (attempt to
board moving engine by steps leading up to
the engineer's cab) ; Snvder v. Natchez, etc.,

R. Co., 42 La. Ann. 302,' 7 So. 582.
Massachusetts.— Bjornquist v. Boston, etc.,

R. Co., 185 Mass. 130, 70 N. E. 53, 102 Am.
St. Rep. 332 ; Leonard v. Boston, etc., R. Co.,

170 Mass. 318, 49 N. E. 621.
Michigan.— Grunst v. Chicago, etc., R. Co.,

109 Mich. 342, 67 N. W. 335.
Minnesota,— Wickenburg r. Minneapolis,

•etc., R. Co., 94 Minn. 276, 102 N. W. 713;

Pettit V. Great Northern R. Co., 58 Minn.
120, 59 N. W. 1082.

Missouri.— Feeback v. Missouri Pac. R.
Co., 167 Mo. 206, 66 S. W. 965.

>]Vcip York.—^Johnson t;. New' York Cent.,

etc., R. Co., 173 N. Y. 79, 65 N. E. 946.

North Carolina.— Peterson v. South, etc.,

R. Co., 143 N. C. 260, 55 S. E. 618, 8 L. R. A.
N. S. 1240; Rickert «.Southei-n R. Co.,. 123
N. C. 255, 31 S. E.' 497.

Ohio.— Baltimore, etc., R. Co. v. Railroad
Co., 3 Ohio S. & C. PI. Dec. 687, 3 Ohio N. P.

310.

Tennessee.— Illinois Cent. R. Co. i;.

Meacham, 91 Tenn. 428, 19 S. W. 232.

Texas.— St. Louis Southwestern R. Co. v.

Mayfield, 35 Tex. Civ. App. 82, 79 S. W. 365

;

Crawleigh v. Galveston, etc., R. Co., 28 Tex.
Civ. App. 260, 67 S. W. 140; Atchison, etc.,

R. Co. V. Mendoza, (Civ. App. 1900) 60 S. W.
327, 62 S. W. 418.

Utah.— Morgan v. Oregon Short Line R.
Co., 27 Utah 92, 74 Pac. 523.

United States^—Mitchell i;. New York, etc.,

R. Co., 146 U. S. 513, 13 S. Ct. 259, 36 L. ed.

1064; Singleton v. Felton, 101 Fed. 526, 42
C. C. A. 57.

See 41 Cent. Dig. tit. "Railroads," §§ 878,

879.

Where a person of mature years boards the
caboose of a freight train, with the intention
of traveling as a passenger, and he makes no
investigation as to whether the train is in-

tended for passengers, although members of

the crew are present, and it is against the
rules of the company for such train to carry
passengers, and he is injured in a collision

due to carelessness, but not to wanton or

wilful negligence, the railroad company is not
liable. St. Louis, etc., R. Co. v. Reed. 76
Ark. 106, 88 S. W. 836, 113 Am. St. Rep.
78.

99. Arkansas.— St. Louis, etc., R. Co. v.

Ledbetter, 45 Ark. 246.

Georffio.-— Charleston, etc., R. Co. v. John-
son, 1 Ga. App. 441, 57 S; E. 1064.

Illinois.—Illinois Cent. R. Co. v. Leiner,
202 111. 624, 67 N. E. 398, 95 Am. St. Rep.
266 [affirming 103 111. App. 438].
Kansas.—"Wilson v. Atchison, etc., R. Co.,

66 Kan. 183, 71 Pac. 2S2; Handley v. Mis-
souri Pac. R. Co., 61 Kan. 237, 59 Pac. 271;
Hendryx v. Kansas City, etc., R. Co., 45 Kan.
377, 25 Pac. 893.

Massachusetts.— Bjornquist v. Boston, etc.,

R. Co., 185 Mass. 130, 70 N. E. 53, 102 Am.
St. Rep. 332; MeKeon r. New York, etc., R.
Co., 183 Mass. 271, 67 N. E. 329, 97 Am. St.

Rep. 437; Leonard v. Boston, etc., R. Co.,

170 Mass. 318, 49 N. E. 621.

Missouri.— Wencker v. Missouri, etc., R.
Co., 169 Mo. 592, 70 S. W. 145.

IJew York.— Johnson v. New York Cent.,

etc., R. Co., 173 N. Y. 79, 65 N. E. 946.

"North Carolina.— Peterson v. South, etc.,

[X, E, 2, d, (i)]
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care to avoid injuring him after discovering his presence.' As far as such tres-
passer or licensee is concerned a railroad company has a right to presume that
no one is on the cars,^ and if it does not discover his peril in time to prevent injury
by the exercise of ordinary care it is not responsible for any injury he may sus-
tain; ' and even where it knows that he is on the car it is not Uable for an injury
which could not be foreseen as a probable consequence.* But where a person
goes upon a train or car upon the company's express or impUed invitation,^ as
m the case of one accompanying a passenger," or performing some duty on the
train or car,' such as a postal clerk," the company owes him the duty of exercising

reasonable care and prudence to look out for and protect him from injury.

(ii) As TO Children.^ In accordance with the above rules a railroad com-
pany is ordinarily under no duty or obligation to ascertain the presence of a child

which is wrongfidly on its trains or cars,'" or to make any provision for the child's

E. Co., 143 N. C. 260, 55 S. E. 618, 8 L. R. A.
K. S. 1240.

Tennessee.— Illinoia Cent. R. Co. v.

Meacham, 91 Tenn. 428, 19 S. W. 232.
Utah.— Morgan r. Oregon Short Line R.

Co., 27 Utah 92, 74 Pac. 523.
See 41 Cent. Dig. tit. "Railroads," §§ 878,

879 ; and cases cited supra, liote 98.

1. Arlcansas.— St. Louis, etc., R. Co. i

.

Ledbetter, 45 Arlt. 246.
Gcorqin.— Charleston, etc., R. Co. r. Jolm-

son, 1 Ga. App. 441, 57 S. E. 1064.

Towa.— .Tohnpon r. Chicago, etc., R. Co.,

123 Iowa 224, 98 X. W. 642.

Kentucky.— Slcirvin r. Louisville, etc., R.
Co., 100 S. VV. 308, 30 Kv. L. Rep. 1208;
Harris r. Southern R. Co., '76 S. W. 151, 25
Ky. L. Rep. .n.iO; Louisville, etc., R. Co. v.

Kemerv, 66 S. W. 20, 23 Ky. L. Rep.
1734.

Minnesota.— Pettit r. Great Xorthern R.
Co., 58 Minn. 120, 59 X\ W. 1082.

Xorlh Carolina.— Cook r. Southern R. Co.,

128 N. C. 333, 38 S. E. 925.

Texas.— De Palacios r. Rio Grande, etc.,

E. Co., (Civ. App. 1898) 45 S. W. 612, hold-

ing that a railroad company is liable for the

death of a trespasser on its trains where its

servants could have lessened the speed of the
train upon discovering the danger of deceased,

so as to avoid the accident or so decrease the

force of the blow that death would not have
resulted.

Utah.— Everett r. Oregon Short Line, etc.,

R. Co., 9 Utah 340, 34 Pac. 289.

See 41 Cent. Dig. tit. "Railroads." §§ 878,

879; and eases cited s^ipra, not.e 99.

Where cars are left standing on a side-

track near a depot, it has been held that a
railroad company should seek to ascertain

whether there are any persons in the car,

althou5h wrongfully, before backin<^ other

cars against them. Louisville, etc.. R. Co. r.

Popp. 96 Ky. 99, 27 S. W. 992, 16 Ky. L.

Rep. 3G9. But see .Torrlan r. Gra"d Rapids,

etc., R. Co., 162 Ind. 464, 70 N. E. 524, 102

Am. .«t. Rep. 217.

2. St. Louis, etc., R. Co. r. Ledbetter, 45

Ark. 246.

3. Harris r. Southern R. Co., 76 S. W. 151,

25 Kv. L. Rpp. 559.

4. St. Louis, etc., R. Co. v. Ledbetter, 45

Ark. 246.

5. See Holmes v. Cromwell, 51 La. Ann,
352, 25 So. 265.

6. Houston, etc., R. Co. v. Leslie, 57 Tex,
83. And see Cabriebs, Cyc. 615.

7. Orcutt V. Northern Pac. R. Co., 45 Minn.
368, 47 N. VV. 1068 (drover accompanying
stock) ; Louisville, etc., R. Co. v. Conroy, 63
Miss. 562, 56 Am. Rep. 835 (laborer in the
employ of a railroad contractor whose duty
required him to ride on a construction train

and to shovel dirt to and from the cars).

Sunning at a rate of speed deemed con-
venient for the conduct of its business does

not make a railroad company guilty of negli-

gence per se, in the absence of a regulating
statute or ordinance, in case a derailment
occurs resulting in an injury to a licensee,

an express messenger, on the train. Chicago,
etc., R. Co. r. O'Brien, 153 Fed. 511, 82
C. C. A. 461.

8. Chicago, etc., R. Co. v. Kelly, 182 111.

267, 54 N. E. 979 [affirming 80 111. App.
675]. And see Caekiees, 6 Cyc. 542.

9. Siding at invitation of employees see

infra, X, E, 2, d, (in), (B).

10. Arkansas.— Catlett r. St. Louis, etc ,

R. Co., 57 Ark. 461, 21 S. W. 1062, 38 Am.
St. Rep. 254. holding that it is not negli-

gence for a railroad company to omit to keep a
lookout to prevent boys from swinsring on the

ladders of its slowly moving freight trains.

Illinois.— Chicago, etc., R. Co. r. Hoffman,
82 111. App. 453; Chicago, etc., R. Co. v.

Lammert, 12 111. App. 408.

Kentucky.—Louisville, etc., R. Co. v. Hunt,
13 S. W. 275, 11 Ky. L. Rep. 825.

Maryland.— State i'. Baltimore, etc., R.

Co.. 24 Md. 84, 87 Am. Dec. 600.

Minnesota.— Hepfel r. St. Paul, etc., R.
Co.. 49 :Minn. 263, 51 N. W. 1049.

Washington.—Oregon R., etc., Co. v. Egley,

2 Wash. 409, 26 Pac. 973, 26 Am. St. Rep.

860, holding that the fact that a railroad

company's servants failed to discover a boy
riding on the foot-board of an engine is no
evidence of negligence, especially wlicn the

company had issued a bulletin to allow no
boys on the track, and its servants drove-

them awav whenever they saw them there.

See 41 Cent. Dig. tit. "Railroads," §§ 880-

883.

But see Thompson r. Missouri, etc., R.
Co., 11 Tex. Civ. App. 307, 32 S. W. 191,

[X, E, 2, d, (I)]
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safety," except that it shall not wantonly, wilfully, or recklessly injure him," and
that it shall exercise reasonable care to avoid injuring him after it discovers his

position of peril,'^ the degree of care required in such cases being greater than
that in case of an older person." If the child is on the train or car at the invita-

tion, express or implied, of the railroad company, it is imder the duty of exercising

ordinary care, takmg into consideration the child's apparent age and intelligence,

to prevent him from being injured.'^

(ui) Persons Biding by Invitation or Acquiescence of Employees
— (a) In General. That a person enters an engine or car upon the invitation

or with the acquiescence of an employee who has no authority to give such per-

mission does not make him more than, at most, a mere licensee, and the railroad

company therefore is under no duty to protect him from injuiy," except that it

Standing cars.— A railroad company is un-
der no duty to maintain a guard over its

cars left standing upon its tracks in order
to keep children playing about them from
going upon or under them, or to examine
such cars for the presence of children before

moving them. Chicago, etc., R. Co. i".

Stumps, 69 111. 409; Chicago, etc., R. Co. v.

McLaughlin, 47 111. 265; East St. Louis Con-
necting R. Co. V. Jenks, 54 111. App. 91

;

Curley v. Missouri Pac. R. Co., 98 Mo. 13, 10

S. W. 593.

11. Illinois.—Chicago, etc., R. Co. ». Roath,
35 111. App. 349; Chicago, etc., R. Co. r.

Lammert, 12 111. App. 408.

Iowa.— Horn v. Chicago, etc., R. Co., 124
Iowa 281, 99 N. W. 1068.

Kansas.— Central Bank Union Pac. R. Co.

V. Henigh, 23 Kan. 347, 33 Am. Rep. 167.

Kentucky.— Louisville, etc., R. Co. v.

Webb, 99 Ky. 332, 35 S. W. 1117, 18 Ky. L.

Rep. 258; Louisville, etc., R. Co. v. Hunt, 13
S. W. 275, 11 Ky. L. Rep. 825.

Louisiana.—Bollinger v. Texas, etc., R. Co.,

47 La. Ann. 721, 17 So. 253, 49 Am. St. Rep.
?V9 : Hubener v. New Orleans, etc., R. Co.i

23 La. Ann. 492.

Massachusetts.—^McEachern v. Boston, etc.,

R. Co., 150 Mass. 515, 23 N. E. 231.

Missouri.— Barnev v. Hannibal, etc., R.
Co., 126 Mo. 372, 28 S. W. 1069, 26 L. R. A.
847, holding that a railroad company owes
no duty to a child playing in its yard to
see that he does not jump on its moving
cars.

Ohio.— Wabash R. Co. v. Norway, 7 Ohio
Cir. Ct. 449, 4 Ohio Cir. Dec. 674.
Pennsylvania.— Woodbridge v. Delaware,

etc., R. Co., 105 Pa. St. 460.
South Carolina.— Elkins v. South Carolina,

etc., R. Co., 64 S. C. 553, 43 S. E. 19.

Virginia.— Seaboard, etc., R. Co. v. Hickey,
102 Va. 394, 46 S. E. 392.
See 41 Cent. Dig. tit. "Railroads," §§ 880-

883.

There is no duty to give any signal before
loosening brakes on a standing car where
there was no reason to suppose that any per-
son would be injured thereljy. Chicago, etc.,

R. Co. V. McLaughlin, 47 111. 265.
That a railroad employee had sent a child

on an errand does not render the company
liable for injuring such child while climbing
over a moving freight car, where the errand
had been finished for some time prior to the

[521

injury. Fitzgerald v. Chicago, etc., R. Co.,

114 111. App. 118.

12. Pittsburgh, etc., R. Co. v. Redding, 140
Ind. 101, 39 N. E. 921, 34 L. R. A. 767;
Hendryx v. Kansas City, etc., R. Co., 45 Kan.
377, 25 Pac. 893; Galveston, etc., R. Co. v.

Zantzinger. (Tex. Civ. App. 1899) 49 S. W.
677; Mexican Nat. R. Co. v. Crum, 6 Tex.
Civ. App, 702, 25 S. W. 1126.

13. Indiana.— Pittsburgh, etc., R. Co. v.

Redding, 140 Ind. 101, 39 N. E. 921, 34
L. R. A. 767.

Kentucky.— Louisville, etc., R. Co. v. Hunt,
13 S. W. 275, 11 Ky. L. Rep. 825.

Massachusetts.—Mugford v. Boston, etc., R.
Co., 173 Mass. 10, 52 N. E. 1078.

Michigan.— Chicago, etc., R. Co. v. Smith,
46 Mich. 504, 9 N. W. 830, 41 Am. Rep. 177.

Minnesota.— Hepfel v. St. Paul, etc., R,
Co., 49 Minn. 263, 51 N. W. 1049.

Missouri.— Curley n. Missouri Pac. R. Co.,
98 Mo. 13, 10 S. W. 593.

Tewas.— Texas, etc., R. Co. v. Buch, (Civ.
App. 1907) 102 S. W. 124 [reversed on other
grounds in (1907) 105 S. W. 987]; Thomp-
son V. Missouri, etc., R. Co., 11 Tex. Civ.
App. 307, 32 S. W. 191.

United States.— Miles v. Receivers, 17 Fed.
Cas. No. 9,544, 4 Hughes 172.

See 41 Cent. Dig. tit. "Railroads," §§ 880-
883.

That a child seven years of age is permitted
to enter a passenger train at a regular sta-
tion does not render the railroad company
guilty of negligence, since a carrier is not
under any duty to keep persons, young or
old, from entering its trains. Indianapolis,
etc., R. Co. V. Pitzer, 109 Ind. 179, 6 N. E.
310, 10 N. E. 70, 58 Am. Rep. 387.

14. Indianapolis, etc., R. Co. v. Pitzer, 109^

Ind. 179, 6 N. E. 310, 10 N. E. 70, 58 Am.
Rep. 387.

15. Texas, etc., R. Co. v. Brown, 11 Tex.
Civ. App. 503, 33 8. W. 146; Mexican Nat.
R. Co. r. Crum, 6 Tex. Civ. App. 702, 25-

S. W. 1126.

16. Kentucky.— Skirvin v. Louisville, etc.,

R. Co., 100 S. W. 308, 30 Ky. L. Rep. 1208;
Cook V. Louisville, etc., R. Co., 72 S. W. 729,
24 Ky. L. Rep. 1967; Louisville, etc., R. Co.

V. Thornton, 58 S. W. 796, 22 Ky. L. Rep.
778, no duty to stop to enable him to get off.

Massachusetts.— Powers v. Boston, etc., R.
Co., 153 Mass. 188, 26 N. E. 446.

North Carolina.— Vassor v. Atlantic Coast

[X, K, 2, d, (in), (A)]



818 [33 Cyc] RAILROADS

shall not wantonly and wilfully injure him," and that it shall exercise ordinary care
to protect him after' discovering him in a dangerous position.^' Thus where a per-
son rides on a freight or work train upon the invitation or Ucense of ;the con-
ductor or other employee, he is charged with the knowledge that such train is

not intended or adapted for the use of passengers, and cannot suppose .that such
employee had authority to extend to him such invitation, and therefore cannot
recover for injuries received,'^ even though there is a custom of permitting per-
sons to board or ride on such trains,^" especially where there is a rule of ithe com-
pany inconsistent with such permission or custom,^' unless the ofhcials.of the
road know of such custom and acquiesce therein.^^ But where one. is riding on
such train or car upon the invitation or with permission of an agent.having author-

Line R. Co., 142 N. C. 68, 54 S. E. 849, 7
L. R. A. N. S. 950, holding that where plain-
tiff, when injured by the explosion of an
engine, was riding on a freight train by per-
mission of the conductor, and there was no
evidence of wanton or wilful injury, plaintiff
could not recover.

Pennsylvania.— Flower v. Pensylvania R.
Co., 69 Pa. St. 210, 8 Am. Rep. 251.
South Carolina.-—Darwin v. Charlotte, etc.,

E. Co., 23 S. C; 531, 55 Am. Rep. 32, holding
that where a person who is neither an em-
ployee of the railroad company nor a pas-
senger goes upon the pilot of an engine, he
has no right of action against the railroad
company for injuries received in a collision,

even though the engineer knew that he was
there and did not order him off.

Tennessee.— Sands v. Southern R. Co., 108
Tenn. 1, 64 S. W. 478.

Canada.— Nightingale v. Union Colliery
Co., 9 Brit. Col. 453.

See 41 Cent. Dig. tit. "Railroads," § 884.
And see Caeeiebs, 6 Cyc. 540.

Riding by collusion.— \Vhere a person by
collusion with an employee of a railroad
company, who has no right to determine who
may ride on a train nor to collect fares for

so doing, obtains a passage in a coal ear at-

tached to a freight train by paying such em-
ployee a nominal sum of money, and on the
approach of daylight the latter gives to the
former an order accompanied by a threat
of personal violence, to leave the train, the
purpose in so doing being to prevent the de-

tection of both in the wrong done to the com-
pany, and thereupon the trespasser jumps
from the train while it is in motion and is

injured, the company is not liable, although
the trespasser be a minor, if he has sufficient

knowledge and discretion to understand and
participate in the fraud practised upon the

company. Smith v. Georgia R., etc., Co., 113
Ga. 9, 38 S. E. 330.

17. Willis V. Atlantic, etc., R. Co., 122

N. C. 905, 29 S. E. 941, holding that the

fact that a person riding on a. hand-oar of

defendant railway company is a mere licensee

does not excuse its gross negligence by which
he was injured.

18. Skirvin v. Louisville, etc., R. Co., 100

S. W. 308, 30 Ky. L. Rep. 1208; Dalton v.

Louisville, etc., R. Co., 56 S. W. 657, 22 Ky.

L. Rep. 97.

19. Indiana.—^Pennsylvania Co. v. Coyer,

163 Ind. 631, 72 N. E. 875.

[X, E. 2, d, (III), (a)]

KenUick}/.— Dalton v. Louisville, etc., R.
Co., 56 S. W. 657, 22 Ky. L. Rep. 97, holding
that the only duty a railroad company owes
to one riding on a freight train without
right, but by the mere sufferance of the
servants in charge of the train is not to in-

jure him after knowledge of his danger, and
therefore the company is not liable for his

death in a collision, even though it resulted
from the company's gross negligence.

Massachusetts^— Powers v. Boston, etc., R.
Co., 153 Mass. 188, 26 N. E. 446 (in ca-

boose) ; Files V. Boston, etc., R. Co., 149
Mass. 204, 21 N. E. 311, 14 Am. St. Rep.. 411

( in cab of engine )

.

South Carolina.—^ Burns v. Southern R.
Co., 63 S. C. 46, 40 S. E. 1018.

Texas.— Texas, etc., R. Co. v. Black, 87
Tex. 160, 27 S. W. 118.

See 41 Cent. Dig. tit. "Railroads," § 884.

20. Powers v. Boston, etc., R. Co., 153
Mass. 188, 26 N. E. 446; Files v. Boston, etc.,

R. Co., 149 Mass. iOi, 21 N. E. 311, 14 Am.
St. Rep. 411; Sands v. Southern R. Co., 108

Tenn. 1, 64 S. W. 478.

That the person injured and others had
previously jumped on and off the cars of the
company without remonstrance from the em-
ployees does not amount to an invitation from
the company to the person injured to jump
on and off its moving cars thereafter, so as

to make the company liable for an injury re-

sulting therefrom. Wilson v. Atchison, etc.,

R. Co., 66 Kan. 183, 71 Pac. 282.

21. Powers v. Boston, etc., R. Co., 153

Mass. 188, 26 N. E. 446; Baltimore, etc., R.
Co. II. Cox, 66 Ohio St. 276, 64 N. E. 119,

90 Am. St. Rep. 583; Sands v. Southern R.

Co., 108 Tenn. 1, 64 S. W. 478; Chicago, etc.,

R. Co. V. Martin, 35 Tex. Civ. App. 186, 79

S. W. 1101.

Notice of rule.— Where an employee of a
construction company received notice from a

railroad company of a rule prohibiting the

employees of such construction company from
riding on a work train, the habitual disregard

of such rule by such employees and the

trainmen in charge of the work train will

not render the railway company liable unless

it had knowledge of such disregard and ac-

quiesced therein. Pennsylvania Co. v. Coyer,

163 Ind. 631, 72 N. E. 875.

22. Pennsylvania Co. v. Coyer, 163 Ind.

631, 72 N. E. 875 ; Powers !>. Boston, etc., R.

Co., 153 Mass. 188, 26 M. E. 446; Sands v.

Southern R. Co., 108 Tenn. 1, 64 S. W. 478.
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Sty to invite or give him permission to ride thereon, he is entitled to the exercise

4il ordinary care for his protection.^^

(b) As to Children. Liliewise a railroad company owes no duty to a child

which goes upon an engine or car upon tlie invitation or with the permission of

an employee having no authority to grant such right, ^' if the child is able to appre-

aaate its danger ;^^ except that defendant shall not wilfully or wantonly injure it.^"

But where the permission or custom of allowing children to ride on a train or

s^ar is known and acquiesced in by the officials of the road, and the employee has

aqpparent authority to grant such permission, it is the duty of the railroad com-
pany to use due care for the protection of one upon its train or car upon such an
invitation or permission.^' So, where the child is not of sufficient age or intelH-

sgpnce to appreciate the danger of boarding and riding on a car, and the act is

socio, as might be done by a child of his age and intelligence, and the railroad

seaoaployees invited or permitted him to ride there, the company will be Hable,

jdthough it had forbidden the employees to permit any one to ride on the car.^*

3. Removal of Trespassers ^^— a. In General. A railroad company, through
its properly authorized agents, has a right to remove trespassers from its tracks,

bridges, or other premises using such force as is reasonably necessary to accom-
plish that object; ™ but if such agent uses more force than is necessary to remove

23. Chicago, etc., R. Co. v. McKniglit, 16
HL App. 596 (riding on a hand-car with sec-

tion men) ; Pennsylvania Co. v. Coyer, 163

Ind. 631, 72 N. E. 875; Creed v. Pennsylvania
a. Co., 86 Pa. St. 139, 27 Am. Kep. 693

;

5lexas, etc., R. Co. v. Black, 87 Tex. 160, 27
& W. 118; Prince v. International, etc., R.
Co., 64 Tex. 144 (riding on hand-car) ; Gulf,

*te., R. Co. V. Walters, (Tex. Civ. App. 1907

)

107 S. W. 369 (holding that while a railroad
company does not owe a licensee riding on its

iaain that high degree of care which it is

acquired to exercise toward passengers, it

«wes him the duty of exercising ordinary
ocare for his safety and protection from in-

jury at the hands of its agents and servants
) ;

Campbell V. Harris, 4 Tex. Civ. App. 636, 23
S. W. 35.

Where one employed by contractors in get-
ting out gravel for a railroad company rides

ito and from his work on a train which
Siauls the gravel with permission of the
agents of the railroad company, they only
iowe him the duty of exercising ordinary
leare not to injure him. Lovett v. Gulf, etc.,

K. Co., 97 Tex. 436, 79 S. W. 514 [afpirming
<Civ. App. 1903) 74 S. W. 570].
24. Flower v. Pennsylvania R. Co., 69 Pa.

St. 210, 8 Am. Rep. 251; Texas, etc., R. Co.

m. Black, 87 Tex. 160, 27 S. W. 118; Mexican
Mat R. Co. V. Crum, 6 Tex. Civ. App. 702, 25
S. W. 1126. But see Western, etc., R. Co. v.

Wilson, 71 Ga. 22; Harris v. Southern R. Co.,

136 S. W. 151, 25 Ky. L. Rep. 559.

Siding on hand-car.— A child of tender

jfcars cannot recover from a railroad com-
jBjmy for injuries received by him while rid-

ing on a hand-car, if the company's rules

forbid such employees to take any one on the

aatr except an employee and there is no custom
to permit persons to ride on the hand-car
sfeown to have been known to or acquiesced
an by the officials of the company. Houston,
«te., R. Co. V. Boiling, 59 Ark. 395, 27 S. W.
402, 43 Am. .St. Rep. 38, 27 L. R. A. 190;

Lake Shore, etc., R. Co. v. Duer, 21 Ohio
Cir. Ct. 512, 11 Ohio Cir. Dec. 701. See also

Dougherty v. Chicago, etc., R. Co., 137 Iowa
257, 114 N. W. 902, 14 L. R. A. N. S.

590.

25. Missouri, etc., R. Co. v. Rodgers, 89
Tex. 675, 36 S. W. 241.

26. Lake Shore, etc., R. Co. v. Duer, 21
Ohio Cir. Ct. 512, 11 Ohio Cir. Dec. 761;
Mexican Nat. R. Co. !. Crum, 6 Tex. Civ.

App. 702, 25 S. W. 1126.
27. Houston, etc., R. Co. v. Boiling, 59

Ark. 395, 27 S. W. 492, 43 Am. St. ,Rep. 38,

27 L. R. A. 190; Ashworth v. Southern R.
Co., 116 Ga. 635, 43 S. E. 36, 59 L. R. A. 592;
Lake Shore, etc., R. Co. v. Duer, 21 Ohio Cir.

Ct. 512, 11 Ohio Cir. Dec. 761; Texas, etc., R.

Co. V. Black, 87 Tex. 160, 27 S. W. 118.

See also Ecliff v. Wabash, etc., R. Co., 64
Mich. 196, 31 N. W. 180.

That boys of mature age have been accus-

tomed to ride on a hand-car for their own
pleasure by the consent and invitation of the

section foreman, although continuing at ir-

regular periods for over a year, Is not suffi-

cient to constitute a license on the part of

the company to so use the car where the

rule of the company prohibits such use to

the knowledge of the foreman, in the absence

of a showing that some one of the managing
officers of the company had actual or con-

structive knowledge of such permission and
use. Lake Shore, etc., R. Co. v. Duer, 21

Ohio Cir. Ct. 512, 11 Ohio Cir. Dec. 761.

To permit a child of tender years to ride

on an open car loaded with loose dirt, which
slips and throws him oif, injuring him, is

negligence per se, for which the railroad com-

pany is liable. Burke v. Ellis, 105 Tenn. 702,

58 S. W. 855.

28. Missouri, etc., R. Co. v. Rodgers, 89

Tex. 675, 36 S. W. 243.

29. Wilful, wanton, or unauthorized acts

of employees see infra, X, E, 7.

30. Landrigan v. State, 31 Ark, 50, 25 Am.

[X, E, 3, a]
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the trespasser, whereby the latter is injured, the railroad company is liable
therefor.^'

b. From Trains." While a railroad company has the right to eject tres-
passers from its traias,^^ the fact that a person is a trespasser on a train does not
forfeit him his legal rights; ^ and although sufficient force, depending upon the
resistance offered, may generally be used in a reasonable way to accomplish the
expulsion,'^ reasonable and ordinary care under the circumstances must be usedm order not to cause the trespasser unnecessary injury,'^ and in doing this the
company is generally hable only for wanton, wilful, or reckless injury.^' If the
railroad employees having authority to expel trespassers ^* do so in an unnecessarily
careless, forceful, or violent manner,^' as by forcibly ejecting him from the train

Eep. 547; Haehl r. Wabash R. Co., 119 Mo.
325, 24 S. W. 737.
31. Haehl v. Wabash R. Co., 119 Mo. 325,

24 S. W. 737.
32. Ejection of passengers see Cabbiebs, 6

Cye. 649 c< seq.

33. Cincinnati, etc., R. Co. v. Boyer, 18
Ohio Cir. Ct. 327, 10 Ohio Cir. Dec. 199;
Folley r. Chicago, etc., R. Co., 16 Okla. 32,
84 Pae. 1090.
A trespasser detected while climbing on a

rapidly moving train may be ordered off or
his attempt resisted with reasonable force
while the train is still in motion, and he
cannot by merely gaining a foothold on the
train compel the company to permit him to
ascend, or to stop the vrain for his con-
venience. Powell V. Erie R. Co., 70 N. J. L.
290, 58 Atl. 930.

A trespasser may be compelled to get off a
moving train, without its stopping, where its

speed is not so great that an injury to him
would be reasonably expected to occur.
Krueger r. Chicago, etc., E. Co., 84 Mo. App.
358; Bolin r. Chicago, etc., R. Co., 108 Wis.
333, 84 N. W. 446, 81 Am. St. Rep. 911.

34. Cincinnati, etc., R. Co. r. Boyer, IS
Ohio Cir. Ct. 327, 10 Ohio Cir. Dec. 199.

35. Cincinnati, etc., R. Co. r. Boyer, 18
Ohio Cir. Ct. 327, 10 Ohio Cir. Dec. 199;
Morgan r. Oregon Short Line R. Co., 27 Utah
92, 74 Pae. 523. And see Caeeiebs, 6 Cye.
564 text and note 55.

Efforts to cling to a train to prevent fall-

ing under the wheels cannot be considered as

a resistance by a trespasser to those attempt-
ing to remove him while the train is in mo-
tion. Southern R. Co. v. Shaw, 80 Fed. 865,
31 C. C. A. 70.

36. Illinois.— Chicago, etc., R. Co. v. Do-
herty, 53 111. App. 282.

lotiM.— Doggett !'. Chicago, etc., R. Co., 134
Iowa 690, 112 N. W. 171.

ilfissowt.— Brill v. Eddy, 115 Mo. 596, 22
S. W. 488.

North Carolina.— Cook v. Southern R. Co.,

128 N. C. 333, 38 S. E. 925, holding that such
care must be used as a person of ordinary
prudence and skill would usually exercise un-

der the same or similar circumstances.

Pennsylvania.— Arnold v. Pennsylvania R.

Co., 115 Pa. St. 135, 8 Atl. 213, 2 Am. St.

Rep. 542; Cauley v. Pittsburgh, etc., R. Co.,

08 Pa. St. 498.

Texas.— House v. Blum, fCiv. App. 1900)

[X, E, 8, a]

56 S. W. 82; Texas, etc., R. Co. v. Lyons,
(Civ. App. 1899) 50 S. W. 161; Houston,
etc., R. Co. ;;. Grigsby, 13 Tex. Civ. App.
639, 35 S. W. 815, 36 S. W. 496.

Utah.— Morgan v. Oregon Short Line R.
Co., 27 Utah 92, 74 Pae. 523, 30 Utah 82, 83
Pae. 576.

United States.— Southern R. Co. r. Shaw,
88 Fed. 865, 81 C. C. A. 70.

See 41 Cent. Dig. tit. "Railroads," §§ 887,
888. And see Cabriees, 6 Cye. 563.
Checking or stopping train.— It is the duty

of servants in charge of a train in putting a
trespasser off' to see that the train has
stopped before ejecting him, or that its speed
is so checked as to render it safe for him to
alight. Illinois Cent. R. Co. r. McManus, 67
S. W. 1000, 24 Ky. L. Rep. 81. A railroad
company has a right to stop its train to

eject a trespasser. Morgan v. Oregon Short
Line R. Co., 27 Utah 92, 74 Pae. 523.
A trespasser must be given a reasonable

opportunity to alight without injury. Rowell
V. Boston, etc.. R. Co., 68 N. H. 358, 44 Atl.

488; Texas, etc., R. Co. r. Mother, 5 Tex.
Civ. App. 87, 24 S. W. 79; Chesapeake, etc.,

R. Co. Anderson, 93 Va. 650, 25 S. E. 947.
Where a trespasser persists in boarding a.

moving train notwithstanding repeated warn-
ings to desist, and he is finally forced to
drop from the train by the brakeman and
receives injuries, the railroad company is not
liable. Johnson v. Chicago, etc., R. Co., 94
Fed. 473.

37. Morgan v. Oregon Short Line R. Co.,

27 Utah 92, 74 Pae. 523 ; Toledo, etc., R. Co.
V. Gordan, 143 Fed. 95, 74 C. C. A. 289,
holding that the only duty owing by those in

charge of a railroad comjjany to a trespasser
is to abstain from wanton and reckless in-

jury to him when rightfully expelled; but
that duty is imperative and whether or not
it is observed in any case depends upon all

the circumstances involved. See also House
V. Blum, (Tex. Civ. App. 1900) 56 S. W.
821 ; and infra, X, E, 7, e.

38. See infra, X, E, 7, e.

39. Georgia.—Anderson v. Southern R. Co.,

107 Ga. 500, 33 S. E. 644.

Iowa.— Hamilton v. Chicago, etc., R. Co.,

119 Iowa 650, 93 N. W. 594.

Kentucky.— Illinois Cent. R. Co. v. West,
60 S. W. 290, 22 Ky. L. Rep. 1387.

Mississippi.— Alabama, etc., R. Co. r. Liv-
ingston, 84 Miss. 1, 36 So. 256, holding that a.
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while it is moving at a dangerous speed/" or by forcing him to jump or leave

the train at a dangerous place," or while it is running at a daQgerous speed/^ as

railroad company is liable for the conduct of

a conductor in cursing and abusing a tres-

passer on ejecting him from the train.

MissowL—BviW v. Eddy, 115 Mo. 596, 22
S. W. 488; Krueger v. Chicago, etc., R. Co.,

84 Mo. App. 358.

Wew Hampshire.— Eowell v. Boston, etc.,

R. Co., 68 N. H. 358, 44 Atl. 488.

New Jersey.—West Jersey, etc., R. Co. v.

Welsh, 62 N. J. L. 655, 42 Atl. 736, 72 Am.
St. Rep. C59.

North Carolina.— Hayes f. Southern R.
Co., 141 N. C. 195, 53 S. E. 847.

Ohio.— Cincinnati, etc., R. Co. v. Boyer, 18

Ohio Cir. Ct. 327, 10 Ohio Cir. Dec. 199.

Oklahoma.— Folley v. Chicago, etc., R. Co.,

16 Okla. 32, 84 Pa<!. 1090.

Pennsylvania.— Pennsylvania E. Co. v.

Vandiver, 42 Pa. St. 365, 82 Am. Dec. 520.

Texas.— Galveston, etc., R. Co. v. Zant-
zinger, 93 Tex. 64, 53 S. W. 379, 77 Am. St.

Rep. 829, 47 L. R. A. 282 [affirming (Civ.

App. 1899) 49 S. W. 677]; Houston, etc., R.
Co. V. Bowen, 36 Tex. Civ. App. 165, 81 S. W.
80; Southern Pac. R. Co. v. Pender, 24 Tex.
Civ. App. 133, 57 S. W. 574; Texas, etc., R.
Co. V. Black, 23 Tex. Civ. App. 119, 57 S. W.
330; Southern Pac. R. Co. v. Kennedy, 9
Tex. Civ. App. 232, 29 S. W. 304.

United States.— Southern R. Co. v. Shavr,
86 Fed. 865, 31 C. C. A. 70, holding that
where a person stealing a ride on a train
continues to get on after being put oflF, it

does not entitle the railroad company to use
increased force especially where the tres-

passer is a child ten years old.

See 41 Cent. Dig. tit. "Railroads," §§ 887,
888.
Where the railroad servants eject a tres-

passer in a drunken and helpless condition in

a deep cut on a dark night, and he is run
over and killed by a train which follows as

the servants ejecting him had reason to be-

lieve that he would be, the railroad company
is liable for his death, although the place at
which he was ejected was the place at which
he entered the train. Fagg v. Louisville, etc.,

R. Co., Ill Ky. 30, 63 S. W. 580, 23 Ky. L.
Reo. 383, 54 L. R. A. 919.

40. Qeorgia.—Anderson v. Southern R. Co.,

107 Ga. 500, 33 S. E. 644 ; Savannah, etc., E.
Co. V. Godkins, 104 Ga. 655, 30 S. E. 178,
forcible expulsion from freight train running
twenty-five miles an hour.

Illinois.— Illinois Cent. E. Co. v. K.ng, 179
111. 91, 53 N. E. 552, 76 Am. St. Rep. 93
^affirming T7 111. App. 581] ; Indiana, etc.,

R. Co. r. Hendrian, 92 111. App. 462 [affirmed
in 190 111. 501, 60 X. E. 902] ; St. Louis, etc.,

R. Co. r. Reagan, 52 III. App. 488.
Indiana.— Wabash R. Co. v. Savage, 110

Ind. 156, 9 N. 15. 85: Carter v. Ix)ui3ville,

«tc., R. Co., 98 Ind. 552, 49 Am. Rep. 780.
loica.— Doggett v. Chicago, etc.. R. Co.,

134 Iowa 690. 112 N. W. 171; Johnson v.

Chicago, etc., E. Co., 116 Iowa 639, 88 N. W.
811.

Kentucky.— Louisville, etc., R. Co. v. Ber-

nard, 37 S. W. 841, 18 Ky. L. Rep. 672.

New York.— Hoffman v. New York Cent.,

etc., E. Co., 87 N. Y. 2S, 41 Am. Rep. 337;
Hill V. Baltimore, etc., R. Co., 75 N. Y. App.
Div. 325, 78 N. Y. Suppl. 134, 11 N. Y.
Annot. Cas. 418; Barrett v. New York Cent.,

etc., R. Co., 45 N. Y. App. Div. 225, 61 N. Y.
Suppl. 9.

Texas.— St. Louis Southwestern R. Co. v.

Huffman, (Civ. App. 1895) 32 S. W. 30.

Virginia.— Chesapeake, etc., R. Co. v. An-
derson, 93 Va. 650, 25 S. E. 947.

See 41 Cent. Dig. tit. "Railroads," §§ 887,

888.

That a trespasser boarded a train while it

was moving in violation of a statute making
such an act a misdemeanor does not afford a
defense to his claim of damages for an in-

jury caused by his being forcibly ejected

from a rapidly moving train. Johnson v.

Chicago, etc., R. Co., 116 Iowa 639, 88 N. W.
811.

A trespasser injured while trying to climb
on a slowly moving train which he was pre-

vented from doing by a brakeman cannot re-

cover damages from the railroad company
unless the injury was caused by the use of
unnecessary force by the brakeman. Louis-
ville, etc., R. Co. V. Bernard, 37 S. W. 841,
18 Ky. L. Rep. 672.
Knowledge of danger.—A conductor in

ejecting a trespasser while the train is in
motion is charged with what he knows, or in
the exercise of ordinary care should have
known, of the danger of putting a person off

a moving train; but he is not charged with
the affirmative duty of ascertaining a par-
ticular trespasser's crippled condition. Dog-
gett V. Chicago, etc., E. Co., 134 Iowa 690,
112 N. W. 171.

41. Hamilton v. Chicago, etc., E. Co., 119
Iowa 650, 93 N. W. 594; Bounds v. Dela-
ware, etc., E. Co., 64 N. Y. 129, 21 Am. Eep.
597 [affirming 3 Hun 329, 5 Thomps. & C.

475], holding that a trespasser may recover
for injuries sustained by his being kicked
from a moving train on to a pile of wood,
near the track after he had refused to jump
from the train on account of the wood) ;

Texas, etc., R. Co. v. Buch, (Tex. Civ. App.
1907) 102 S. W. 124 [reversed on other
grounds in (1907) 105 S. W. 987].
42. Illinois.— Chicago, etc., E. Co. v. West,

125 111. 320, 17 N. E. 788, 8 Am. St. Llep.

380 [affirming 24 111. App. 44].

Iowa.— Benton v. Chicago, etc., E. Co., 55
Iowa 496. 8 N. W. 330.

Missouri.— Farber v. Missouri Pac. E. Co.,

139 Mo. 272, 40 S. W. 932; Krueger v. Chi-

cago, etc., E. Co., 84 Mo. App. 358.

North Carolina.— Pierce r. North Caro-
lina E. Co., 124 N. C. 83, 32 S. E. 399, 44
L. E. A. 316.

Oklahoma.— Folley i\ Chicago, etc., E. Co.,

16 Okla. 32, 84 Pac. 1090.

Pennsylvania.— Enright v. Pittsburg June-

[X, E, 3, b]
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by throwing missiles at him/^ or by using threatening language or acts," whicftr
cause him to lose his presence of mind or self-control," the railroad company is
liable for the resulting injuries.

e. From Depots. A railroad depot and grounds have a quasi-public charactes-

by the Ucense of the company as a common carrier of passengers; but that Ucenae
extends only to a reasonable use for the accommodation of passengers and neces- •

sary privileges connected with the business. *° A railroad company may there-
fore make reasonable regulations for the conduct of all persons who come upon
its depot premises, and may authorize its servants to remove therefrom any
person who violates its regulations, using no greater force than is necessary for
the removal.*' This rule has been applied to innkeepers or their agents upom
a depot platform for the purpose of soliciting passengers to patronize their houses,*"

and to persons seUing lunches to passengers or soHcitiag orders therefor.*'

tion R. Co., 1!)8 Pa. St. 166, 47 Atl. 938, 82
Am. St. Rep. 79.5, 53 L. R. A. 330.

resEos.— Texas, etc., R. Co. v. Mother, 5

Tex. Civ. App. 87, 24 S. W. 79.

Virginia.^- Chesapeake, etc., R. Co. r. An-
derson, 93 Va. 650, 2,5 S. E. 947.

See 41 Cent. Dig. tit. "Railroads," §§ 887,

888.

43, Dorsey v. Kansas City, etc., R. Co,, 104
La, 478, 29 So. 177, 52 L. R. A. 92; Powell
r. Erie R. Co., 70 N. J. L. 290, 58 Atl, 930;
Cook V. Southern R. Co., 128 N. C. 333, 38
S. E, 925; Polatty v. Charleston, etc., R. Co,,

67 S. C. 391, 45 S. E, 932, 100 Am, St. Rep,
750.

44, Kansas.— Kansas City, etc, R. Co. c.

Kelly, 36 Kan. 655, 14 Pac. 172, 59 Am, Rep.
596, holding that \vhere a hoy in obedience
to a command and in fear of being thrown
off jumps from a train while moving at a
dangerous rate of speed, in the night-time,

and is run over and injured, the company
is liable.

Massachusetts.— Mugford i'. Boston, etc.,

R. Co., 173 Mass. 10, 52 F. E. 1078.

Missouri.— Farhcr v. Missouri Pac, R. Co.,

139 Mo. 272, 40 S. W. 932,

New Jersey.— Poiyell v. Erie R. Co., 70
X. J, L. 290, 58 Atl, 930.

North Carolina.— Hayes v. Southern R.
Co., 141 N. C, 195, 53 S, E, 847.

Oklahoma.— Eolley v. Chicago, etc., R. Co,,

16 Okla, 32, 84 Pac. 1090.

Pennsylvania.— Enright v. Pittsburg Junc-
tion R. Co., 198 Pa. St. 166, 47 Atl. 938, 82
Am, St, Rep, 795, 53 L, R. A. 330.

Texas.— Galveston, etc., R, Co. v. Zantzin-
ger, 93 Tex. 64, 53 S. W. 379, 77 Am, St.

Rep, 829, 47 L, R. A.- 282 {affirming (Civ.

App. 1899) 49 S. W. 677]; Texas, etc., R.
Cn, v. Buch, (Tex. Civ. App. 1907) 102 S, W,
124 {reversed on other grounds in (1907)
105 S. W, 9871 ; Texas, etc., R. Co. v. Lyons,
(Civ. App. 1899) 50 S. W, 161; Houston,
etc, R, Co, V. Grigsby, 13 Tex, Civ. App.
639, 35 S. W. 815, 36 S. W, 496; Texas, etc.,

R, Co. V. Mother, 5 Tex. Civ, App. 87, 24
S, W, 79.

See 41 Cent, Dig. tit. "Railroads," §§ 887,

888.

45, Mugford v. Boston, etc, E, Co,, 173
Mass, 10, 52 N, E. 1078 (holding that, al-

though the command to get off frightened the

[X, E, 3, b]

trespasser into obedience, if it did not caTise
him to • lose his judgment and self contreJ,
the railroad company is not liable) ; PoweB
r. Erie R,.Co., 70 N, J, L, 290, 58 Atl. 83»
(holding that a trespasser has no right of
action where he voluntarily releases his hoI3
and falls to the gi-ound and is injured, xb&
it does not appear that he lost his hold in asm

attempt' to avoid physical injury or that Ik
was so overcome with fear as to lose his
presence of mind and self control).

46. Weiler v. Pennsylvania R. Co., IS
Pittsb. Leg. ,J. N, S, (Pa,) 347.
Such license is revocable as to all persoiw

except those wiio have legitimate businesai

there growing out of the operation of tlie"

road or with the officers or employees of tlre?-

company. Harris v. Stevens, 31 Vt, 79, 7S
Am, Dec 337,

Railroad companies are not bound to per^
mit persons not having business with them
as carriers to go upon, and remain at their
station ^nd grounds ; and its officers in chargp
of the railway station may inquire as to the?

business^ of any one in the depot apparently
without ostensible business or whom they sus-
pect to be there ' on improper businesa.
Weiler v. Pennsylvania R. Co,, 12 Pittsln-.

Leg, J, N. S, (Pa,) 347.
47. Landrigan v. State, 31 Ark. 50, 25 Ant,

Rep. 547; Com. v. Power, 7 Mete. (Masa,>-

596, 41 Am, Dec. 465 ; Weiler v. Pennsylvania
R, Co., 12 Pittsb. Leg. J. N. S. (Pa.) K«t"

(holding that where a person known to be »
ticket scalper refuses to disclose his business
upon depot grounds, upon request, and re-

fuses or neglects to leave when ordered, lie

may be removed by such force as is neces-

sary) ; Harris v. Stevens, 31 Vt. 79, 73 Aiir_

Dec. 337. And see Caeriers, 6 Cyc. M^
et seq.

Where a cabman in a railroad station haat

concluded the business which brought Mnu
there and refuses to leave, he becomes a tres-

passer, and the railway servants are entitJed'

to remove him by force if necessary. WowS'
r. North British R. Co., 2 Falc 1.

48. Landrigan v. State, 31 Ark. 50, 25 Aisk-

Reo. 547; Com. v. Power, 7 Mete (Mass.))

596, 41 Am. Dec. 465,

49. Fluker r, Georgia R,, etc, Co., 81 G«.
461, 8 S, E. 529, 12 Am. St. Rep, .32S?, S
L. R. A. 843, holding also that a railroacl



RAILROADS [33 Cye.J 823

4.- Contributory Negligence ^— a. Of Persons On or Near Tracks Gen-
erally— fi) /jv General — (a) Care Required. As a general rule it is the duty
of a person going on or near a railroad track to use ordinary care and precaution,

under the circumstances, to protect himself from the dangers which he knows
or has reason to know are incident to the operation of the road and the running
of its trains; and if he fails to do so he is guilty of contributory negligence which
-will prevent a recovery.*^ This rule applies generally whether the person so

situated is rightfully there by the express or implied invitation of the railroad

company, or otherwise,^^ or whether he is a mere Hcensce.^^ The degree of care

and precaution required depends upon the circumstances at the particular time
and place, and on the question of contributory negligence, it is material-whether

corporation may exclude whom it pleases
when they come to transact their own private
business with passengers or third .

persons,

and admit whom it pleases when they come
to transact such businesa.

50. Injury avoidable notwithstanding con-
tributory negligence see infra, X, E, 6.

Contributory negligence of passengers see

Carkiers, 6 Cyc. 635 et seq.

Imputed negligence see Negligence, 29
Cyc. 542..

51. Florida.— Seaboard Air Line R. Co. v.

Smith, 53 Fla..375, 43 So. 235.
Georgia.— Georgia Southern, etc., R. Co.

V. George, 92 Ga. 760, 19 S. E. 813.

Indiana.—Pittsburgh;, etc., R. Co^ v. Cozatt,

30 Ind. App. 682, 79 N. E. 534.

yew York.— Winslow v. Boston, etc., R.
Co., 11 N. Y. St. 831.

North' Carolina.— Matthews v.. Atlantic,
etc., R. Co., 117 N. C. 640. 23 S. E; 177.

Texas.— St. Louis Southwestern R. Co. v.

Everett, (Civ. App. 1905) 89 S. W. 457.
Canada.— Thompson v. Grand Trunk R.

Co., 37 U. G: Q. B. 40.

See 41 Cent. Dig. .tit. " Railroads," §§ 1285,
1286.'

Degree of care.— A person crossing a track
at. a point not a public^ highway is^ required
to exercise a idegree of care at least as great
as that exacted, of a person crossing at a
public highwav. Winslow v. Boston, etc., R.
Co., 11 N. Y. St. 831.

52. Arkansas.— St. Louis, etc.; R. Co. v.

Ross,; 56 Ark. 271, 1ft S. W. 837, 61 Ark. 617.

33 S. W. 1054.

Colorado.— Colorado, etc., R. Co. v. Sonne,
34 Colo; 206, 83 Pac. 383.

Delaware.— Patterson f. Philadelphia, etc.,

E. Co., 4 Houst. 103.

Illinois.—Chicago, etc., R. Co. v. McKnight,
16 111. App. 596.

Indiana.— Pittsburgh, etc., R. Co. v.

Seivers. 162 Ind. 234, 67 N. E. 680, 70 N. E.

133 ; Jcffersonville; etc., E. Co. v. Goldsmith,
47 Ind. 43.

ilfte7»i(/an.^-Pzona v. Michigan Cent. R.
Co., 54 Mifch. 27.3, 20 N. W. 71.

Missouri.— Loeffler v. Missouri- Pac. R. Co.,

96 Mo. 267, 9 S. W. 580.

2Vew .Jersey.— Diebold w. Pennsylvania R.
Co., 50 K J." L. 478, 14 Atl. 576.

TJeioYork— Williams r. Delaware, etc., R.
Co., 2 N. Y. Suppl. 435; McClure v. New
York Cent., etc., R.Co.; 5 N. Y. St. 140;

North Carolina.— GriflBn v. Seaboard Air

Line R. Co., 138 N. C. 55, 50 S. E. 516;
Meredith v. Richmond, etc., R. Co., 108 N. C.

016, 13 S. E. 137.

Pennsylvania.— Little Schuylkill Nav. R.,

etc., Co. V. Norton, 24 Pa. St. 465, 64 Am.
Dec. 672.

Texas.— Houston, etc., R. Co. v. O'Donnell,
(Civ. App. 1905) 90 S. W. 886 [reversed on
other grounds in 99 Tex. 636, 92 S. W. 409]

;

Galveston, etc., R. Co. v. Garteiser, 9 Tex.
Civ. App. 456, 29 S. W. 939 [affirming 2

Tex. Civ. App. 230, 21 S. W. 631].
Virginia.— Chesapeake, etc., R. Co. v. Far-

row, 106 Va. 137, 55 S. E. 569.

Wisconsin.— Goldstein v. Chicago, etc., K.
Co., 46 Wis. 404, 1 N. W. 37.

See 41 Cent. Dig. tit. " Railroads," §§ 1285,
1286.

That a policeman is authorized by a rail-

road company to patrol and keep tramps off

its tracks does not relieve him from the
duty of exercising due care for his own
safety. Pennsylvania Co. v. Meyers, 136 Ind.

242, 36 N. E.. 32.

Illustrations.— Thus a person is guilty of
contributory negligence where, having busi-
ness with defendant's freight department, he
is struck by a car while standing on a track
in the drilling yard of the company with his
back toward the only direction of danger
(Diebold v. Pennsylvania R. Co., 50 N. J. L.
478, 14 Atl. 576) ; or, where his duty re-

quires him to stand on a railroad track, he
remains there longer than necessary (Goodall
p. New York Cent. R. Co., 89 Hun (N. Y.)
559, 35 N. Y. Suppl. 544).
Use of public street.— The public has an

equal right with a railroad company to use
a street, and the proper use thereof by a
pedestrian does not necessarily charge him
with contributory negligence, unless the cir-

cumstances are such as to indicate to a man
of ordinary prudence that the use thereof
at the time and place will be attended with
danger. Hall r. International, etc., R. Co.,

98 Tex. 100, 81 S. W. 520.

53. RicWards v. Chicago; etc., R. Co., 81
Iowa 426, 47 N. W. 63 ; Nichols v. Gulf, etc.,

R. Co., 83 Miss. 126, 36 So. 192; Teakle v.

San Pedro, etc., R. Co., 32 Utah 276, 90 Pac.
402, 10 L. R. A. N. S. 486 (holding that a
licensee walking on a railroad track must
observe a reasonable lookout for his o-wn
safety and exercise reasonable care, not-with-
standing the duty imposed on train operatives
to observe a reasonable lookout to prevent

[X, E, 4, a, (i), (a)]
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the person injured was a trespasser or mere licensee, or whether he was at the
place of the injury by the invitation of the company.^* Thus it is held that a
higher degree of care is required of one walking abng a track than of one crossing
directly over it,^^ at a public crossing,^" although he may be at or on such a cross-
ing at the time; ^' and while a person, although rightfully on the track, assumes
the ordinary risks incident to the operation of the road,^' he need not generally
exercise more than ordinary care,^' nor provide against unknown or unusual
dangers. "^ But it is held that a trespasser who walks upon or along a track is

bound to exercise the utmost degree of care and diligence; °' and it is also held
that the fact that he is a trespasser makes him guilty of contributory negligence.'^

(b) Knowledge of Danger. A raUroad track is of itself notice of danger to

any one crossing or walking thereon, '^ and a person may be guilty of contributory
negligence in wrongfully walking thereon regardless of whether he knew that
trains were due at the time.®* Where a person familiar with the locality and
the operation of the road goes upon or near the track and exposes himself to

dangers which he knows or has reason to know, he is bound to exercise a degree
of care commensurate with the danger to be expected, °^ and if he fails to do so

injury to him) ; Tucker r. Baltimore, etc.,

E. Co., 59 Fed. 968, 8 C. C. A. 416.
An actual or implied license to use tracks

as a footpath, laid on what was previously
a highway, does not relieve a pedestrian of
the duty of exercising care. Meredith i\

Richmond, etc., R. Co., 108 N. C. 616, 13
S. E. 137.

A licensee on a railroad right of way is not
as a matter of law guilty of contributory
negligence in being there. Hutchens v. St.

Louis Southwestern R. Co., (Tex. Civ. App.
1905) 89 S. W. 24.

54. Norfolk, etc., R. Co. t'. Denny, 106 Va.
383, 56 S. E. 321.

55. Ryan v. Kew York Cent., etc., R. Co.,

17 N. Y. App. Div. 221, 45 N. Y. Suppl.
542.

56. Central R., etc., Co. v. Raiford, 82 Ga.
400, 9 S. E. 169.

57. Central R., etc., Co. v. Raiford, 82 Ga.
400, 9 S. E. 169.

58. JeflTersonville, etc., R. Co. r. Goldsmith,
47 Ind. 43; Richards v. Chicago, etc., R. Co.,

81 Iowa 426, 47 N. W. 63; Sullivan v. Vicks-
burg, etc., R. Co., 39 La. Ann. 800, 2 So. 586,

4 Am. St. Rep. 239 ; Williams v. Delaware,
etc., R. Co., 2 N. Y. Suppl. 435.

59. Kirby v. Soutliern R. Co., 63 S. C. 494,
41 S. E. 765 (holding that a person ap-
proaching a track at a place other than a
public crossing or traveled place need not
exercise more than ordinary care whether
the view there be obstructed or not) ; Gal-
veston, etc., R. Co. V. Garteiser, 9 Tex. Civ,

App. 456, 29 S. W. 230, 2 Tex. Civ. App. 230,
21 S. W. 631 (holding that a person right-

fully traveling on a hand-car as a servant of

a railway contractor is not bound to use the
highest degree of care to avoid collision with
the company's train).

60. Carver v. Minneapolis, etc., R. Co., 120
Iowa 346, 94 N. W. 862; Sullivan r. Vicks-
burg, etc., R. Co., 39 La. Ann. 800, 2 So. 586,
4 Am. St. Rep. 239.

61. Hickett v. New York, etc., R. Co., 10
N. Y. St. 398; Finlayson i\ Chicago, etc., R.
Co., 9 Fed. Cas. No. 4,793, 1 Dill. 579.

[X, E, 4, a, (I), (a)]

Trespassers upon the yards of a railroad

company are charged with a knowledge of

present and continuous danger, and are re-

quired to exercise the greatest care and pru-

dence to protect themselves from danger.

Houston, etc., R. Co. v. Boozer, 2 Tex. Unrep.
Cas. 452.

62. Parker v. Pennsylvania Co., 134 Ind.

673, 34 N. E. 504, 23 L. R. A. 552; Frye r.

St. Louis, etc., R. Co., 200 Mo. u77, 98 S. W.
566, 8 L. R. A. N. S. 1069 (holding that
under Rev. St. (1899) § 1105, it is negligence
per se for one to walk upon a railroad track )

.

See also Bradley v. Louisville, etc., R. Co.,

149 Ala. 545, 42 So. 818.

63. Scudder r. Indianapolis, etc., E. Co.,

Wils. (Ind.) 481; Glenn v. Norfolk, etc., R.
Co., 128 N. C. 184, 38 S. E. 812; Savage v.

Southern R. Co., 103 Va. 422, 49 S. E. 484.

Pedestrians using tracks must be held to

know the danger ordinarily attending the

running of trains. Louisville, etc., R. Co. v.

Schmetzer, 94 Ky. 424, 22 S. W. 603, 15 Ky.
L. Rep. 194.

A licensee walking along a railroad track

is charged with the knowledge that the track

is frequently used for the passage of trains

and the shifting of cars, and he must be

considered as charged with knowledge of the

usual method of shifting cars at such point,

where the method had been in use for many
vears. Chesapeake, etc., R. Co. i\ Farrow,

106 Va. 137, 55 S. E. 569.

64. Louisville, etc., R. Co. v. McClish, 115

Fed. 268, 53 C. C. A. 60.

65. Cleveland, etc., R. Co. v. Berry, 152

Ind. 607, 53 N. S. 415, 46 L. R. A. 33; I ley

r. Missouri Pac. R. Co., 197 Mo. 15, 93 S. W.
1120, 114 Am. St. Rep. 743; Craven r. Phila-

delphia, etc., R. Co., 9 Pa. Co. Ct. 157; St.

Louis, etc., R. Co. r. Bennett, 69 i^ ed. 525, 16

C. C. A. 300.

Where a person familiar with the locality

elects to travel upon the railroad tracks in-

stead of taking a safer road, as by paths or

roads at the side, he is bound to know that

the track or space between them is dangerous

and to use a degree of care commensurate
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he is guilty of contributory negligence, which will prevent a recovery,"' in some
cases as a matter of law.°' The mere fact, however, that one has knowledge of

the danger does not make him guilty of negligence per se in going on or near the
tracks, if he has a right to go there and if he otherwise uses ordinary care; °^ and
if he uses the care that a man of ordinary prudence under like circumstances
and knowing the danger to be apprehended would have exercised, he is entitled

to recover for injuries due to the railroad company's negligence.""

(c) Ad& in Emergencies. Where a person who, without his own fault, is

placed in sudden peril by an approaching train or car, or otherwise, makes a
mistake in judgment in endeavoring to avoid injury, he is not guilty of contribu-

tory neghgence as a matter of law, although his act is the direct and immediate
cause of his injury, if he otherwise acts in a manner in which a man of ordinary
prudence would have acted under similar circumstances; ™ although it is other-

wise where his position of peril is caused by some act of negligence on his own
part.'^ Thus a person is not guilty of contributory negligence in attempting to
rescue another from in front of an approaching train,'' unless his efforts are made

therewith. Chicago, etc., R. Co. v. Flint, 22
111. App. 502; Callender v. Carlton Iron Co.,

9 T. L. R. 646 [affirmed in 10 T. L. R. 366]

;

Phillips V. Grand Trunk R. Co., 1 Ont. L.
Rep. 28.

66. Walker v. Redington Lumber Co., 86
Me. 191, 29 Atl. 979; Haley v. Missouri Pac.
R. Co., 197 Mo. 15, 93 S. W. 1120, 114 Am.
St. Rep. 743; International, etc., R. Co. v.

Lee, (Tex. Civ. App. 1896) 34 S. W. 160;
St. Louis, etc., R. Co. ». Sharp, 3 Tex. App.
Civ. Cas. § 328 ; Johnson v. Rio Grande West-
ern R. Co., 19 Utah 77, 57 Pac. 17.

One who voluntarily goes across a switch
yard without invitation, and, where he has
knowledge that trains are constantly passing,

cannot recover for injuries received by step-

ping on a track in front of a moving engine

on the ground that he was compelled to do so

by an emergency created by the approach of

an engine on an adjoning track. Briscoe v.

Southern R. Co., 103 Ga. 224, 28 S. B. 638.

67. Pittsburgh, etc., R. Co. v. Collins, 87

Pa. St. 405, 30 Am. Rep. 371 (holding that

where a person without right and without a
full knowledge of the location voluntarily

places himself upon a, railroad track at a
place where there is no crossing and which
is a known place of danger, it is negligence

per se and no damages can be recovered ex-

cept for wanton injury) ; Delaware, etc., R.
Co. V. Wilkins, 153 i'ed. 845, 83 C. C. A. 27

;

Rich V. Chicago, etc., R. Co., 149 Fed. 79, 78

C. C. A. 663.

68. Carver v. Minneapolis, etc., R. Co., 120

Iowa 346, 94 N. W. 862; Haley v. Missouri

Pac. R. Co., 197 Mo. 15, f3 S. W. 1120, 114

Am. St. Rep. 743.

Knowledge of the defective condition of a
track, without knowledge that . -ch condition

would make it dangerous for one to travel a

path beside the track while cars were passing

over it, will not render one traveling the

path guilty of contributory negligence. Mis-
souri, etc., R. Co. V. Brown, (Tex. Civ. App.
1907) 101 S. W. 464.

69. Haley i\ Missouri Pac. R. Co., 197 Mo.
15, 93 S. W. 1120, 114 Am. St. Rep. 743.

70. Georgia.— Atlanta, etc., R. Co. v. Rob-

erts, 116 Ga. 505, 42 S. E. 753, injured while

jumping from car, which he was loading and
which was derailed.

Illinois.— Chicago, etc., R. Co. v, Dignan,
56 111. 487.

Minnesota.— Mark v. St. Paul, etc., R. Co.,
30 Minn. 493, 16 N. W. 367.

Missouri.— Feeney «. \i/abash R. Co., 123
Mo. App. 420, 99 S. W. 477.

'New Yorh.— Roll i\ Northern Cent. R. Co.,
15 Hun 496 [affirmed in 80 N. Y. 647].

Ohio.— Balser v. Chicago, etc., R. Co., 9
Ohio S. & C. PI. Dec. 523, 7 Ohio N. P. 482.
Pennsylvania.—^Hagan v. Philadelphia, etc.,

R. Co., 5 Phila. 179.

Tennessee.— Southern R. Co. v. Pugh, 97
Tenn. 624, 37 S. W. 555.

Texas.— Texas Midland R. Co. ». Byrd, 41
Tex. Civ. App. 164, 90 S. W. 185; Texas, etc.,

R. Co. V. Watkins, (Civ. App. 1904) 26 S. W.
760.

See 41 Cent. Dig. tit. " Railroads," § 1295.
If the proof is not clear as to the elements

of time and space on which an error of judg-
ment is based, such error should not be held
negligence as a matter of law, but the ques-
tion should be left to the jury. Chicago, etc.,

R. Co. V. Smith, 180 111. 453, 54 N. E. 325
[affirming Tl 111. App. 492]; Bernhard v.

Rensselaer, etc., R. Co., 1 Abb. Dec. (N. Y.)
131, 23 How. Pr. 166 [affirming 32 Barb.
165, 19 How. Pr. 199].
That one had but a minute in which to

catch a train does not render his condition
one of such sudden peril as to exempt him
from the (hity of exercising due care. Fore-
man V. Pennsylvania R. Co., 11 Pa. Co. Ct.
475.

71. Balser v. Chicago, etc., R. Co., 9 Ohio
S. & C. PI. Dec. 523, 7 Ohio N. P. 482.

72. Becker v. Louisville, etc., R. Co., 110
Ky. 474, 61 S. W. 997, 22 Ky. L. Rep. 1893,
96 Am. St. Rep. 459, 53 L. R. A. 267 ; Peyton
V. Texas, etc., R. Co., 41 La. Ann. 861, 6 So.

690, 17 Am. St Rep. 430 (holding this to be
true where the person injured believed that
he could save the life of the person in danger
and avoid injury himself, and it appears that
he would not have been harmed had not the
train been running at a high rate of speed) ;

Eckert v. Long Island R. Co., 43 N, Y. 502,

[X, E, 4, a, (l), (C)]
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under such circumstances as to constitute rashness in the judgment of prudent
persons," or vmless the perilous situation of such other and of himself is caused
by his own negUgence.'* This rule, however, does not apply to efforts to save
property.'^

(d) C/se of Track in General. Ordinarily a person is guilty of contributory
neghgence which will defeat a recovery of damages, where he is injured while
carelessly standing,'* sitting, or lying down upon," or walking, or otherwise
traveUng on or so near a railroad track as to be in the way of passing trains,'^

3 Am. Eep. 721; Roll v. Northern Cent. E.
Co., 15 Hun (N. Y.) 496 {affirmed in 80
N.Y. 647];San Antonio, etc., R: Co. v. Gray,
95 Tex. 424, 67 S. W. 763 [reversing on other
grounds (Civ. App. 1901) 66 S. W. 229].
A mother's attempt to rescue her infant

child from an approaching train is not con-
tributory negligence, although she may neg-
ligently have allowed it to go upon the track

;

but the railroad company is not liable unless
negligent in respect to the child before, or in
respect to the mother or child after, the at-
tempt to rescue. Donahoe v. Wabash, etc., R.
Co., 83 Mo. 560, 53 Am. Rep. 594.

73. Peyton v. Texas, etc., R. Co., 41 La.
Ann. 861, 6 So. 690, 17 Am. St. Rep. 430;
Eokert v. Long Island R. Co., 43 N. T. 502, 3
Am. Rep. 721; Roll v. Northern Cent. R. Co.,
15 Hun (N. Y.) 496 [affirmed in 80 N.Y.
647].

74 Atlanta, etc., Air-Line R. Co. v. Leach,
91 Ga. 419, 17 S. E. 619, 44 Am. St. Rep. 47
(attempt to rescue child negligently per-
mitted to be on track) ; De Mahy v. Morgan's
Louisiana, etc., R., etc., Co., 45 La. Ann.
1329, 14 So. 61. See also Evansville, etc., R.
Co. V. Hiatt, 17 Ind. 102; Anderson v. North-
ern R. Co., 25 U. C. C. P. 301.

75. Collins v. Illinois Cent. R. Co., 77 Mis'!.

855, 27 So. 837; Eckert v. Long Island R.
Co., 43 N. Y. 502, 3 Am. Rep. 721.

76. Aiabama.— Tennessee Coal, etc., Co. v.

Hansford, 125 Ala. 349, 28 So. 45, 82 Am. St.

Rep. 241 ; Nave v. Alabama Great Southern
R. Co., 96 Ala. 264, 11 So. 391.

Kansas.— Coy r. Missouri Pae. R. Co., 74
Kan. 853, 86 Pac. 468; Zirkle v. Missouri
Pac. R. Co., 67 Kan. 77, 72 Pac. 539, standing
on track in conversation, with back turned to

cars about fifty feet distant.

Massachusetts.— Rigg v. Boston, etc., R.
Co., 158 Mass. 309, 33 N. E. 512.

Missouri.— Bell v. Hannibal, etc., R. Co.,

86 Mo. 599, demurrer to evidence sustained.
Neio Jersey.— Diebold v. Pennsylvania R.

Co., 50 N. J. L. 478, 14 Atl. 576.

North Carolina.— Lea v. Durham, etc., R.
Co., 129 N. C. 459, 40 S. E. 212.

Pennsylvania^,— Little Schuylkill Nav. R.,

etc., Co. V. Norton, 24 Pa. St. 485, 64 Am.
Dec. 672.

United States.— Brennan v. Delaware, etc.,

R. Co., 83 Fed. 124, 27 C. C. A. 418.

See 41 Gent. Dig. tit. " Railroads," § 1287.

Where one has a right of immediate cross-

ing only, he is guilty of contributory negli-

gence in stopping on the track for several

minutes, whereby he is injured. ' Tennessee

Coal, etc., Co. i'. Hansford, 125 Ala. 349, 28

So. 45, 82 Am. St. Rep. 241.

[X, E, 4, a, (I), (C)]

A New Jersey statute (Pub. Laws (1869),
p. 806, Rev. p. 920, § 67 ), providing that one
injured while standing on a, railroad track
shall not recover against the company is not
limited in its application to main' tracks.

Diebold v. Pennsylvania R. Co., 50 N. J. L.

478, 14 Atl. 576.

77. Parish v. Western, etc., R. Co., 102
Ga. 285, 29 S. E. 715, 40 L: R. A. 364; Rose-
berry V. Newport News, etc., R. Co., 39 S. W.
407, 19 Ky. L. Rep. 194} Carter v. Southern
R. Co., 135 N. C. 498, 47 S: E. 614; Clegg o

Southern R. Co., 133 N. C. 303, 45 S. E. 657,
132 N. C. 292, 43 S. E. 836; Texas, etc., R.
Co. V. McDonald, 99 Tex. 207, 88 S. W. 201;
Houston, etc.y R. Co. (;. Smith, 77 Tex. 179,

13 S. W. 972 (holding that a person was
guilty of contributory negligence in lying on
a track at a place . where there' wa,3 no cross-

ing and where he knew trains • were accus-

tomed to pass about that time) ; Smith v.

International, etc., :R. Co., 34 Tex. Civ. App.
209, 78 S. W. 556; Rozwadosfskie v. Interna-

tional, etc., R. Co., 1 Tex. Civ. App.- 487, 20
S. W. 872.

A person lying on a railroad track is guilty

of contributory negligence as a jraatter of

law. Gulf, etc., R. Co. f. ^ Matthews, 32 Tex.

Civ. App. 137, 73 S. W. 413, 74 S. W. 803.

A license to use a.railroad trackas a foot-

path does not carry with it the right to im-

pede the passage of a train by sitting or lying

on the track. Norwood v.. Raleigh, etc., R.

Co., Ill N. C. 236, 16 S. E. 4.

Going to sleep on a railroad track 'in such

a position as to be injured by a- passing

train is contributory negligence, i Williams

1). Southern Pac. R. Co., (Cal. 1886) 11 Pac.

849; Hughes v. Louisville, etc., R. Co., 67

S. W. 984, 23 Ky. L. Rep. 2288; Richardson

!\ Wilmington, etc., R. Co., 8 Rich. (S. C.)

120 ; Felder v. Louisville, etc., R. Co., 2 Mc
Mull. (S. C.) 403.

78. Alabama.— Mizzell v. Southern R. Co.

132 Ala. 504, 31 So. 80; Savannah, etc., R,

Co. V. Meadors, 95 Ala. 137,. 10 So. 141.

Arkansas.— Little Rock, etc., R. Co. v.

Haynes, 47 Ark. 497, 1 S. W. 774.

District of Columbia.— Stearman v. Balti-

more, etc., R. Co., 6 App. Cas. 46.

Georgia.— Central R., etc., Co. u.- Smith,

78 Ga.' 694, 3 S. E. 397, holding plaintiff

to be guilty of gross negligence.

Illinois.—-In this state it is held that a

person using a railroad track as a highway
is guilty of gross negligence. Roden v. Chi-

cago, etc., R. Co., 133 111. 72, 24 N. E. 425,

23 Am. St. Rep. 585 [affirming 30 111. App.

354] ; Blanchard v. Lake Shore, etc., R. Co.,

126 111. 416, 18 N. E. 799, 9 Am. St. Rep.
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'^specially where another safe way of traveling is readily accessible/" as where
the track is laid in a public street or highway and there is no necessity for walking
^n the track,'" and particularly where walking along railroad tracks, except at

crossings or in streets or highways, by persons other than employees is prohibited

Ijy statute, '' unless the railroad company is guilty of wanton, wilful, or reckless

.negligence,*^ or unless by the exercise of ordinary care it could have avoided the

«30; Smith c. Chicago, etc., K. Co., 99 111.

Jlpp. 296; Chicago, etc., E. Co. f. McKenna,
14 III. App. 472; Chicago, etc., R. Co. v.

-lOlson, 12 111. App. 245.
Indiana.— Parker v. Pennsylvania Co., 134

Ind. 673, 34 N. E. 504, 23 L. R. A. 552.

Kentvcky.— Hoskins v. Louisville, etc., R.
'Co^ 30 S. W. 643, 17 Ky. L. Rep. 78.

Michigan.— Bresnaham v. Michigan Cent.
K. Co., 49 Mich. 410, 13 N. W. 797.

Minnesota.—• Lando v. Chicago, etc., R. Co.,

SI Minn. 279, 83 N. W. 1089.
Missouri.— Skipton v. St. Joseph, etc., R.

«Co., 82 Mo. App. 134.

Hew York.— McCarty v. Delaware, etc..

Canal Co., 17 Hun 74; Fickett v. New York,
<«tc., R. Co., 10 N. Y. St. 398.

North Carolina.— Carter v. Southern R.
Co., 135 N. C. 498, 47 S. E. 614; Clegg v.

Southern R. Co., 133 N. C. 303, 45 S. E. 657,
132 N. C. 292, 43 S. E. 836.

Ohio.— Paine v. Columbus, etc., R. Co., 2
'Ohio S. & C. PI. Dec. 264, 7 Ohio K P.
:327.

Pennsylvania.—^Heil v. Glanding, 42 Pa.
fit. 493, 82 Am. Dec. 537.

Texas.— Houston, etc., R. Co. v. Smith, 77
Tex. 179, 13 S. W. 972 ; Hoover v. Texas, etc.,

K. Co., 61 Tex. 503 ; St. Louis, etc., R. Co. v.

Herrin, 6 Tex. Civ. App. 718, 26 S. W. 425.
West Virginia.— Spicer v. Chesapeake, etc.,

K. Co., 34 W. Va. 514, 12 S. E. 553, 11

Js. R. A. 385.

Wisconsin.— McDonald v. Chicago, etc., R.
<3o., 75 Wis. 121, 43 N. W. 744.

United States.— Brennan v. Delaware, etc.,

K. Co., 83 Fed. 124, 27 C. C. A. 418; Grethen
r. Chicago, etc.. R. Co., 22 Fed. 609.

See 41 Cent. Dig. tit. " Railroads," § 1287.
Biding tricycle on track.—^A trespasser who,

Iiefore daylight and in a. dense fog, is killed
-or injured while riding on a railroad tricycle,

in a collision with a train running at usual
speed and on regular time, is guilty of con-
feifeutory negligence precluding a recovery.
ffl5!as V. Chesapeake, etc., R. Co., 71 S. W.
«2, 24 Ky. L. Rep. 1347.

A mere trespasser walking along an em-
Baukment on which a track is situated is

guilty of contributory negligence as a matter
«f law. Louisville, etc., R. Co. v. McClish.
115 Fed. 268, 53 C. C. A. 60.

That the train was running on a track
vsually used for trains going in the opposite
iBrection does not relieve the person injured
from contributory- negligence in walking on
tlie track. Stearman v. Baltimore, etc., R.
Co., 6 App. Cas. fD. C.) 46.

79. Georgia.— Western, etc., R. Co. v.

Bloomingdale, 74 Ga. 604.

IlTinois.— Chicago, etc., R. Co. v. Flint, 22
m. App. 502. /

Kentucky.— Louisville, etc., R. Co. v. How-
ard, 82 Kv. 212; Gregory v. Louisville, etc.,

R. Co., 7"9 S. W. 238, 25 Ky. L. Rep.
1986.

Oregon.— Beck v. Portland, etc., R. Co.,

25 Oreg. 32, 34 Pac. 753.

Texas.— Gulf, etc., R. Co. v. Matthews, 100

Tex. 63, 93 S. W. 1008 [reversing (Civ. App.

1905) 89 S. W. 983].

United States.— Tucker v. Baltimore, etc.,

R. Co., 59 Fed. 968, 8 C. C. A. 416.

Gaiiada.— Phillips v. Grand Trunk R. Co.,

1 Ont. L. Rep. 28.

See 41 Cent. Dig. tit. "Railroads," § 1287.

Although an implied- permission to use a
railroad track as a footpath relieves a per-

son so using it from the imputation of being

a trespasser, he is nevertheless guilty of con-

tributory negligence as a. matter of law, if

he walks on the track when he could with
equal convenience walk by the side of it and
out. of danger. Gulf, etc., R. Co. v. Mat-
thews, 100 Tex. 63, 93 S. W. 1068 [reversing

(Civ. App. 1905) 89 S. W. 983].
80. Louisville, etc., R. Co. v. Yniestra, 21

Fla. 700 ; Illinois Cent. R. Co. v. Hall, 72

111. 222; Coy v. Missouri Pac. R. Co., 74
Kan. 853, 86' Pac. 468; Atchison, etc., R. Co.

V. Schwindt, 67 Kan. 8, 72 Pac. 573; Lough-
rey v. Pennsylvania R. Co., 201 Pa. St. 297,

50 Atl. 972. But see Rio Grande, etc., R. Co.

V. Martinez, 39 Tex. Civ. App. 460, 87 S. W.
853.

81. Butler v. New York Cent., etc., R. Co.,

152 Fed. 976. 82 C. C. A. 330, construing
N. Y. Laws (1892), c. 676.

82. Alabama.— Mizzell v. Southern R. Co.,

132 Ala. 504, 31 So. 86; Nave v. Alabama
Great Southern R. Co., 96 Ala. 264, 11 So.

391.

Arkansas.— Little Rock, etc., R. Co. v.

Haynes, 47 Ark. 497, 1 S. W. 774.
Georgia.— Western, etc., R. Co. v. Bloom-

ingdale, 74 Ga. 604.

Illinois.— Roden v. Chicago, etc., R. Co.,

133 111. 72, 24 N. E. 425, 23 Am. St. Rep.
585 [affirming 30 111. App. 286] ; Blanchard
V. Lake Shore, 126 111. 416, 18 N. E. 799, 9

Am. St. Rep. 630; Smith v. Chicago, etc., R.
Co., 99 111. App. 296; Chicago, etc., R. Co. v.

McKenna, 14 111. App. 472.

Kansas.'— Coy r. Missouri Pac. R. Co., 74

Kan. 853, 86 Pac.. 468.

Kentucky.— Louisville, etc., R. Co. v.

Howard, 82 Ky.-2]2.
Pennsylvania.— Heil r. Glanding, 42 Pa.

St. 493, 82 Am. Doc. 537.

West Virginia.— Spicer v. Chesapeake, etc.,

R. Co., 34' W. Va. 514, 12 S. E. 553, 11

L. R. A. 385.

Pee 41 Cent. Disr. tit. " Railroads," § 1317.

And see infra, X, E, 4, a, (v).

[X, E, 4, a, (i), (d)]
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injury, notwithstanding such contributory negUgence/'' The mere fact, how-
ever, that one goes upon a railroad track is not necessarily negligence, if he does
so rightfully,** as where the tracks are laid in a public street or highway, and he
goes upon the track as one of the public; *^ and if he could not by the exercise of
ordinary care have avoided the consequence of the company's negUgence his

right to recover exists,*" although it is otherwise if he might have avoided the
consequence of such negUgence, but failed to do so.*^

(e) Customary Use of Track. The fact that the person injured, or others,

have been in the habit of going upon or walking along the railroad tracks with
the company's knowledge, does not relieve him from exercising ordinary care,**

or, as it has been held, the utmost care and vigilance,*' for his own protection

while on the track. If such use amounts to a Ucense, it must be on the condition

that the pedestrian shall exercise ordinary care and diligence to avoid injury. ^^

(f) Disregarding Warnings or Signals. It is contributory negUgence for a
person to cross tracks in disregard of a sign or warning forbidding crossing at

that point, °' although persons were in the habit of crossing there, "^ particularly

where a safe point of crossing is readily accessible."' So a person is guilty of

contributory negUgence where he goes or remains on the track in disregard of

signals or other warning of an approaching train."*

(g) Crossing Trestles or Bridges. It is at least evidence of contributory negli-

gence for a person wrongfully walking on a railroad track to attempt to cross a
railroad trestle or bridge,"" particularly where it is too high to jump therefrom to

83. Nave v. Alabama Great Southern R.
Co., 96 Ala. 264, 11 So. 391; Roseberry v.

Newport News, etc., R. Co., 39 S. W. 407, 19

Ky. L. Rep. 194; Paine v. Columbus, etc., R.
Co., 2 Ohio S. & C. PI. Dec. 135, 7 Ohio N. P.

327; Houston, etc., R. Co. v. Smith, 77 Tex.

179, .13 S. W. 972. And see infra, X, E, 6.

84. East St. Louis Connecting R. Co. v.

Reames. 173 111. 582, 51 N. E. 68; Broadbent
V. Chicago, etc., R. Co., 64 111. App. 231;
Shetter v. Ft. Worth, etc., R. Co., (Tex. Civ.

App. 1898) 46 S. W. 875; Toledo, etc., R.

Co. V. Chisholm, 83 Fed. 652, 27 C. C. A.
663. See also Northern Cent. R. Co. v. State,

29 Md. 420, 96 Am. Dec. 545.

85. Smedia v. Brooklyn, etc., R. Co., 88

N. Y. 13 ; Mitchell d. Tacoma R., etc., Co., 9

Wash. 120, 37 Pac. 341.

86. Northern Cent. R. Co. v. State, 29 Md.
420, 96 Am. Dec. 545; Vicksburg, etc., R.

Co. r. McGowan, 62 Miss. 682, 52 Am. Rep.

205.
87. Northern Cent. R. Co. v. State, 29 Md.

420. 96 Am. Dec. 545.

88. Georgia.— White v. Central R., etc.,

Co., 83 Ga. 505, 10 S. E. 273.

Indiana.— Scudder v. Indianapolis, etc., R.

Co., Wils. 481.

North Carolina.— Mcllhaney r. Southern
R. Co., 122 N. C. 995, 30 S. E. 127 [overrul-

ing McTlhaney !'. Southern R. Co., 120 N. C.

551, 26 S. E. 815].

Texas.— Lee v. International, etc., R. Co.,

89 Tex. 583, 36 S. W. 63 ; Texas, etc., R. Co.

V. Roberts, (Civ. App. 1897) 45 S. W. 218

[affirmed in 91 Tex. 535, 45 S. W. 309].

United States.— Louisville, etc., R. Co. v.

McClish, 115 Fed. 268, 53 C. C. A. 60; Kingv.
Illinois Cent. R. Co., 114 Fed. 855, 52 C. C. A.

489 ; Kirtley v. Chicago, etc., R. Co., 65 Fed.

386.

89. Hickett r. New York, etc., R. Co., 10
N. Y. St. 398, holding that a person has no
such right to walk on a railroad track as

will relieve him from exercising the utmost
vigilance for his own protection because
others have commonly used the walk as a
pathway.

90. White v. Central R., etc., Co., 83 Ga.
595, 10 S. E. 273.

91. Pulley V. Chicago, etc., R. Co., 94 Iowa
565, 63 N. W. 328.

92. Pulley v. Chicago, etc., R. Co., 94 Iowa.

565, 63 N. W. 328. But see Dublin, etc., R.

Co. V. Slattery, 3 App. Cas. 1155, 39 L. T.

Rep. N. S. 365, 27 Viady. Rep. 191.

93. Pulley v. Chicago, etc., R. Co., 94 Iowa.

565, 63 N. W. 328.

94. Chicago, etc., R. Co. v. Chancellor, 165
111. 438, 46 N. E. 269; Chinn r. Chesapeake,

etc., R. Co., 74 S. W. 215, 24 Ky. L. Rep.
2350 ; McNulty v. New Orleans, etc., R. Co.,

52 La. Ann. 1034, 27 So. 569; White v.

Atchinson, etc., R. Co., 84 Mo. App. 411.

95. Alabama.— Glass v. Memphis, etc., R.
Co., 94 Ala. 581, 10 So. 215.

Arkansas.— Adams v. St. Louis, etc., R.

Co., 83 Ark. 300, 103 S. W. 725, holding that

one struck by a train while walking on a
railroad trestle was guilty of contributory
negligence precluding a recovery.

California.— Tennenbrook v. South Pac,

Coast R. Co., 59 Cal. 269.

Georgia.— Atlanta, etc., Air-Line R. Co. v.

Leach, 91 Ga. 419, 17 S. E. 619, 44 Am. St.

Rep. 47.

Louisiana.— Provost t;. Yazoo, etc., R. Co.^

52 La. Ann. 1894, 28 So. 305.

North Carolina.— Harris v. Atlantic Coast
Line R. Co., 132 N. C. 160, 43 S. E. 589;
Weeks v. Wilmington, etc., R. Co., 131 N. C.

78, 42 S. E. 541.

[X, E, 4, a, (I), (d)]
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the ground in safety,*" or where he goes thereon without looking or listening before

entering,"' or in disregard of a sign-board or other warning not to cross, "^ unless

he is sure that he can safely stand thereon while a train passes. "" If he knows
that a train is momentarily expected thereon, it has been held that his going on
the bridge or trestle is gross negligence,' or negligence as a matter of law.^ Or if

the bridge or trestle is of such height or surroundings that a person thereon could

save himself by jumping, it is contributory negligence for him to fail to do so.^

Even though one has a right to cross a railroad bridge or trestle on spaces pro-

vided for that purpose, he must use due care to avoid being injured by passing

trains,^ or by falUng through the bridge or trestle.^

(h) Standing or Passing Near Standing Trains or Cars. For a person to

wrongfully stand in a dangerous place between," or near standing trains or cars,'

or to attempt to pass over, under, or between such trains or cars which he knows
or has reason to know are Uable to be moved at any moment is contributory

negUgence which will prevent a recovery.'

(i) Going on Track Near Approaching Trains or Cars. A person is also

guilty of such contributory negUgence as will prevent a recovery for injuries

sustained, where he heedlessly or carelessly goes or remains upon a railroad track

in front of a train, locomotive, or car which he knows or has reason to know is

approaching," as where he goes or remains upon the track knowing that a train

is due or is likely to pass at any time; '" or where he goes or remains upon the

Virginia.— Virginia Midland R. Co. v.

Barksdale, 82 Va. 330.
See 41 Cent. Dig. tit. "Railroads," § 1291.
Compare Hasie v. Alabama, etc., R. Co., 78

Miss. 413, 28 So. 941, 84 Am. St. Rep. 632.
96. Little V. Carolina Cent. R. Co., 119

N. C. 771, 26 S. E. 106; Clarlc v. Wilming-
ton, etc., R. Co., 109 N. C. 430, 14 S. E. 43,

14 L. R. A. 749.

97. Provost V. Yazoo, etc., R. Co., 52 La,
Ann. 1894, 28 So. 305.

98. Little V. Carolina Cent. R. Co., 119
N. C. 771, 26 S. E. 106.

99. Provost V. Yazoo, etc., R. Co., 52 La.
Ann. 1894, 28 So. 305.

1. Bentley v. Georgia Pac. R. Co., 86 Ala.
484, 6 So. 37; Phillips v. East Tennessee, etc.,

R. Co., 87 Ga. 272, 13 S. E. 644.

2. Weeks v. Wilmington, etc., R. Co., 131

N. C. 78, 42 S. E. 541.

3. May i: Central R., etc., Co., 80 Ga. 363,

4 S. E. 330 : Louisville, etc., R. Co. v. Cooper,
68 Miss. 363, 8 So. 747.

4. Skipton v. St. Joseph, etc., R. Co., 82
Mo. App. 134; Shannon v. Boston, etc., R.
Co., 71 N. H. 286, 51 Atl. 1074; Texas Mid-
land R. Co. V. Bvrd, 41 Tex. Civ. App. 164,

90 S. W. 185.

5. McConkey v. Oregon R., etc., Co., 35
Wash. 55, 76 Pac. 526.

6. East Tennessee, etc., R. Co. v. King, 81
Ala. 177, 2 So. 152.

7. Lagerman f. New York Cent., etc., R.
Co., 53 N. Y. App. Div. 283, 65 N. Y. Suppl. 764.

8. Wagner v. Chicago, etc., R. Co., 122
Iowa 360, 98 \. W. 141; Nichols r. Gulf,
etc., R. Co., 83 Miss. 126, 30 So. 192; Mur-
dock V. Yazoo, etc., R. Co., 77 Miss. 487, 29
So. 25; Gurlev v. Missouri Pac. R. Co., 104
Mo. 211, 16 S. W. 11; International, etc.,

P. Co. V. Jackson, 41 Tex. App. 51, 90
S. W. 918; Rodriguez v. International, etc.,

R. Co., 27 Tex. Civ. App. 325, 64 S. W. 1005.

SufSciency of knowledge on the part of

one attempting to pass between standing cars

t'.iat the train was liable to move at any
moment see Rodriguez v. International, etc.,

R. Co., 27 Tex. Civ. App. 325, 64 S. W.
1005.

9. Arkansas.— St. Louis, etc., R. Co. v.

Pcrrell, 84 Ark. 270, 105 S. W. 263.

Indiitna.— Scudder f. Indianapolis, etc., R.
Co,, Wils. 481.

Minnesota.—Carroll v. Minnesota Valley R.
Co., 13 Minn. 30, 97 Am. Dec. 221.

Missouri.— Leduke v. St. Louis, etc., R.
Co., 4 Mo. App. 485.

yew YorTi.— Ryan v. New York Cent., etc.,

R. Co., 17 N. Y. App. Div. 221, 45 N. Y.
Suppl. 542, heedlessly stepping on tracks
from between standing cars.

North Carolina.— Norwood v. Raleigh, etc.,

R. Co., Ill N. C. 236, 16 S. E. 4.

Oregon.— Beck v. Portland, etc., R. Co., 23
Oreg. 32, 34 Pac. 755.

See 41 Cent. Dig. tit. " Railroads," § 1293.
10. Illinois Cent. R. Co. v. James, 67 111.

App. 649; Louisville, etc., R. Co. v. Redmon,
122 Ky. 385, 91 S. W. 722, 28 Ky. L. Rep.
1293; Louisville, etc., R. Co. v. Howard, 82
Kv. 212; Ystes v. Illinois Cent. R. Co., 89
S. W. 161. 28 Ky. L. Rep. 75; Mills v. New
York Cent., etc., R. Co., 5 N. Y. App. Div.
11, 39 N. Y. Suppl. 280; Mixell v. New
York, etc.. .1. Co., 22 Misc. (N. Y.) 73, 49
N. Y. Suppl. 413, 27. N. Y. Civ. Proc. 56;
Farve v. Louisville, etc., R. Co., 42 Fed. 441.

One traveling on a dark night on a railroad
track knowine that a train is due and who is

struck by such train is guilty of negligence
which precludes a recovery. State v. Balti-

more, etc., E. Co., 58 Md.'482 (holding that
a person who walks on a railroad track for a
distance of onf- and one-half miles on a dark
night, knowing that it is about time for an
express train to pass and not knowing

[X, E, 4, a, (1), (i)]
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track in front of a train or car which he sees or hears approaching," or which he-
must have seen or heard unless he was acting heedlessly," although the railroad
company itself is negligent in running the train at an excessive or unlawful rate
of speed," or in not giving the proper or required signals," or in not using a
proper headhght,'^ unless those in charge of the train or car could, by the use
of ordinary diligence or care, have prevented the injury after discovering the
injured party's peril.*"

(j) As Proxiviate Cause of Injury. Within the meaning of the rule that the
.injured party cannot recover for injuries of which his negligence was the proxi-
mate cause," his negligence is the proximate cause of the injury when by the
exercise of ordinary care he might have avoided the consequences of the neg^-
gence of the railroad company,^* that is, where his negligence is concurrent witti

or subsequent to that of the railroad company and continues up to the time of
the injury, and but for which the injury would not have happened.*" If his act
is directly connected so as to be concurrent with that of the railroad company.

whether it lias in fact passed, assumes the
risk of injury) ; Houston, etc., R. Co. v.

Richards, 59 Tex. 375 (without regard as to
whether the engine failed to carry a head-
light).

Negligence per se.— Where a, person walks
along a railroad track at a point where he
can sec an approaching train at a distance of

over one half a mile, and where he can with
perfect safety and convenience leave the track
and walk by the side of it, and with knowl-
edge that it is nearly train time he continues
on the track until he is struck by a train
coming from behind him, he is guilty of
contributory negligence as a matter of law.
International, etc., R. Co. v. Ploeger, (Tex.
Civ. App. 1906) 90 S. W. 56.

11. Arkansas.— Burns v. St. Louis South-
western R. Co., 76 Ark. 10, 89 S. W. 824,
holding this to be true, although he thought
that the approaching train was moving on
another track.

Kentucky.— Illinois Cent. R. Co. v. Willis,
123 Ky. 636, 97 S. W. 21, 29 Ky. L. Rep.
1187; Craddock v. Louisville, etc., R. Co., 16
S. W. 125, 13. Ky. L. Rep. 18.

Maine.— State r. Maine Cent. R. Co., 77
Me. 538, 1 Atl. 673, holding that it is negli-
gence for one seeing or hearing a train ap-
proaching at ordinary speed to attempt to
cross directly in front of it.

Mississippi.— Green v. Louisville, etc., R.
Co., (1893) 12 So. 826.

Missouri.— McManamee v. Missouri Pac.
R. Co., 135 Mo. 440, 37 S. W. 119; Prewitt
V. Eddy. 115 Mo. 283, 21 S. AV. 742.

New York.— Ryan v. New York Cent., etc.,

R. Co., 30 N. Y. Aop. Div. 153, 51 N. Y.
Suppl. 894.

North Carolina.— Glenn v. Norfolk, etc., R.
Co., 128 N. C. 184, 38 S. E. 812.

Texas.— Galveston, etc., R. Co. r. Haas, 19

Tex. Civ. App. 645, 48 S. W. 540.

Washington.—Lewis r. Puget Sound South-
ern R. Co., 4 Wash. 188, 29 Pac. 1061.

United States.— Buckley v. New York, etc.,

R. Co., 148 Fed. 460.

See 41 Cent. Dig. tit. "Railroads," § 1293.

12. Indiana.— Ohio, etc., R. Co. v. Hill,

117 Ind. 56, 18 N. E. 461; Dull v. Cleveland,

etc., R. Co., 21 Ind. App. 571, 52 N. E. 1013.

[X, E, 4, a, (I), (l)]

Michigan.— PzoUa v. Michigan Cent. K-
Co., 54 Mich. 273, 20 N. W. 71.
Missouri;— Hutchinson e. Missouri Pac. K^

Co., 195 Mo. 546, 93 S. W. 931.
New York.— Grathwohl v. New York Cent^

etc., R. Co., 116 N. Y. App. Div. 176, 101
N. Y. Suppl. 667; Henavie i'. New Yorfc.

Cent., etc., R. Co., 10 N. Y. App. Div. 64, 41
N. Y. Suppl. 935; Conway v. Troy, etc., B-
Co., 1 N. Y. St. 587.

Teajos.—Shetter i\ Ft. Worth, etc., R. Co.,^

30 Tex. Civ. App. 536, 71 S. W. 31.

Vermont.— French v. Grand Trunk R. Ca^
76 Vt. 441, 58 Atl. 722.

See 41 Cent. Dig. tit. " Railroads," § 1293j:
and infra, X, E, 4, a, (ii), (b).

Negligence per se.— 'VATiere a trespasser i»=

warned of a train approaching from tbe-

rear, which he could have seen and heard, ancl

where he answers the warning indicating tliat

he knows of its approach but notwithstand-
ing the warning he fails to leave the tracfe,,

he is guilty of contributory negligence scs-

a matter of law. Bessent v. Southern R. Co^
132 N. C. 934, 34 S. E. 648.

13. Dull V. Cleveland, etc., R. Co., 21 IncL
App. 571, 52 N. E. 1013; Craddock v. Lotas-
ville, etc., R. Co., 16 S. W. 125, 13 Ky. I^
Rep. 18; Prewitt v. Eddy, 115 Mo. 28S, 21
S. W. 742 ; Galveston, etc., R. Co. v. Haas, 1»
Tex. Civ. App. 645, 48 S. W. 540. And see-

infra, X, E, 4, », (v).

14. McManamee v. Missouri Pac. R. Col,

135 Mo. 440, 37 S. W. 119; Leduke v. St.

Louis, etc., R. Co., 4 Mo. App. 485; Glenn r,

Norfolk, etc., R. Co., 128 N. C. 184, 38 S. K..

812; Galveston, etc., R. Co. v. Haas, 19 Tex_

Civ. App. 645, 48 S. W. 540; Lewis v. Puget
Sound Southern R. Co.. 4 Wash. 188, 29 Pac.
1061. And see infra, X, E, 4, a, (v).

15. Houston, etc., R. Co. v. Richards, 55*

Tex. 373.

16. Illinois Cent. R. Co. v. Willis, 123 Ky.
636, 97 S. W. 21, 29 Ky. L. Rep. llSTj
Prewitt V. Eddy, 115 Mo. 283, 21 S. W. 742.

And see infra, X, E, 6.

17. See infra, X, E, 4, a, (v).

18. Northern Cent. R. Co. i'. Price, 29 McL
420, 96 Am. Dec. 545.

19. Arkansas.— Little Rock, etc., R. Co. v.

Parkhurst, 36 Ark. 371.
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his negligence is the proximate cause of the injury and will bar his recovery.^"

But where his negligent act is a prior, distinct, and independent transaction from
that of the railroad company, it is a remote cause of the injury and will not bar
a recovery if the injury could have been prevented by the exercise of reasonable
care, and prudence on the part of the railroad company.^*

(ii) Failure to Look and Listen ^^— (a) In General. Although a per-

son crossing or traveUng along a railroad track is not absolutely bound to see or

hear an approaching train,^^ it is his duty to listen and keep a lookout for approach-
ing trains or cars,^'' in both directions,^^ and to continue looking, and hstening

California.— Ryall v. Central Pac. R. Co.,

76 Gal. 474, 18 Pac. 430.
Florida.— Seaboard Air Line E,. Co. v.

Smith, 53 Flai 375, 43 ho. 235.
Maryland.— Northern Cent. R. Co. v. State,

29 Md. 420, 96 Am. Dee. 545.
New Hampshire.— Shannon .v. Boston, etc.,

R. Co., 71 N. H. 286, 51 Atl. 1074.
North Carolina.— Smith v. Norfolk, etc., R.

Co., 114 N. C. 728, 19 S. E. 863, 923, 25
L. R. A. 287.

Texas.— Gulf, etc., R. Co. v. Bryant, (Civ.
App. 1902) 66 S. W. 804.

See 41 Cent. Dig. tit. " Railroads," § 1296.
Contributory negligence must be subsequent

to the discovery of the injured party's peril
to constitute a defense, where the complaint
counts on the railroad company's negligence
in not observing due care after discovering
his peril. Alabama Great Southern R. Co. i\

Burgess, 116 Ala. 509, 22 So. 913.
20. Neal v. Carolina Cent. R. Co., 126 N. C.

634, 36 S. E. 117, 49 L. R. A. 684; Smith v.

Norfolk, etc., R. Co., 114 N. C. 728, 19 S. E.
883, 923, 25 L. R. A. 287; Little Schuylkill
Nav., etc., Co. v. Norton, 24 Pa. St. 465, 64
Am. Dec. 672.

21. Pollard v. Maine Cent. R. Co., 87 Me.
51, 32 Atl. 735; Fitzgibbons v. Manhattan R.
Co., 88 N. y. Suppl. 241; Smith v. Norfolk,
etc., R. Co., 114 N. C. 728, 19 S. E. 863, 923,
25 L. R. A. 287. And see infra, X, E, 6.

22. Duty of children and others under dis-

ability to look and listen see infra, X, E, 4,

a, (IV).

Duty of persons at crossings to look and
listen see infra, X, F, 10, d.

23. Winslow v. Boston, etc., R. Co., 11

N. Y. St. 831.

24. Colorado.—Denver, etc., R. Co. v. Ryan,
17 Colo. 98, 28 Pac. 79.

Indiana.— Scudder v. Indianapolis, etc., R.
Co., Wils. 481.

Maine.— State v. Maine Cent. R. Co., 77
Me. 538, 1 Atl. 673, holding that ordinary
sense, prudence, and discretion require such
vigilance of a traveler so far as he has an
opportunity to look and listen.

Maryland.— Baltimore, etc., R. Co. v. Kean,
65 Md. 394, 5 Atl. 325.
New Yorfc.— Winslow v. Boston, etc., R.

Co., 11 N. Y. St. 831.
Ohio.— DriscoU v. Cincinnati, etc., R. Co.,

1 Ohio Cir. Ct. 493, 1 Ohio Cir. Dec. 274.
United States.— Garlich v. Northern Pac.

R. Co., 131 Fed. 837, 67 C. C. A. 237.

See 41 Cent. Dig. tit. "Railroads," § 1305;
and cases cited infra, notes 25-37.

Where the person is unable by any care to

avoid the danger from an approaching train,

the duty to look and listen does not devolve

upon him. Baltimore, etc., R. Co. v. Kean,
65 Md. 394, 5 Atl. 325, holding this to be

true where the injured party's foot had be-

come so fastened that he could not escape

from the impending danger.
Persons walking on tracks are bound to

apprehend that locomotives may be swiftly
approaching at any time and to be on the

watch for them and leave the track in time
to avoid injury. Copp v. Maine Cent. R.
Co., 100 Mel' 568, 62 Atl. 735.

Where the use of his senses is interfered

with by obstructions or noises, ordinary care

calls for proportionately increased vigilance.

Garlich v. Northern Pac. R. Co., 131 Fed.

837, 67 C. C. A. 237.

25. Arkansas.— St. Louis, etc., R. Co. v.

Taylor, 64 Ark. 364, 42 S. W. 831.

Colorado.— Denver, etc., R. Co. v. Ryan,
17 Colo. 98, 28 Pac. 79.

Illinois.— Austin v. Chicago, etc., R. Co.,

91 111. 35; Southeast, etc., R. Co. V. Stotlar,

43 111. App. 94.

Neio York.— Ominger v. New York Cent.,

etc., R. Co., 4 Hun 159, 6 Thomps. & C.

498.

Virginia.— Norfolk, etc., R. Co. v. Denny,
106 Va. 383, 56 S. E. 321; Savage v. South-
ern R. Co., 103 Va. 422, 49 S. E. 484.

United States.— Owens 'V. Pennsylvania R.
Co., 41 Fed. 187.

See 41 Cent. Dig. tit. " Railroads," § 1305.

One about to cross a railroad track is bound
to select, if he can safely do so, such a point

as will enable him to see along the track
both ways. Owens v. Pennsylvania R. Co., 41
Fed. 187.

That cars are left in such a position as to

obstruct the view in one direction does not
excuse one about to cross from looking in

that direction. Owens v. Pennsylvania R. Co.,

41 Fed. 187.

The practice of running trains going in one
direction on a certain track and of those go-

ing in an opposite direction on a certain other

track does not excuse one who walks upon
such tracks from the duty of looking in both

directions for approaching trains. Lake Shore,

etc., R. Co. 1-. Hart, 87 111. 529; Kinnare v.

Chicago, etc., R. Co., 57 111. App. 153.

To walk along the middle of a track on a
dark night without looking in both directions

for a train and without listening is gross

negligence. White v. Illinois Cent. R. Co.,

114 La. 825, 38 So. 574.

[X, E, 4, a, (II), (a)]
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until he is out of danger; =^ and if he goes along heedlessly with his head covered
or his ears muffled,-' or otherwise allows his attention to become so absorbed
that he gives no heed to the danger by reason whereof he is injured, he is guilty
of contributory neghgence precluding a recovery,^' unless the injury be wilfully

26. Colorado.— Denver, etc., R. Co. c. Buf-
fehr, 30 Colo. 27, 69 Pac. 582.
yew York.— Scott V. Pennsylvania E,. Co.,

130 N. Y. 679, 29 N. E. 289 [reversing 56
Hun 640, 9 N. Y. Suppl. 189]; Hudson v.

Erie E. Co., 61 X. Y. App. Div. 134, 70 N. Y.
Suppl. 350, holding that a person is guilty of

contributory negligence in not looking in a
certain direction when he is at such a dis-

tance from the track that such precaution
would enable him to avoid the injury, al-

though he had looked before.

Pennsylvania.— Culp v. Delaware, etc., R.
Co., 9 Kulp 174.

Tea}as.— Gulf, etc., R. Co. v. Wilkins, ( Civ.

App. 1895) 32 S. W. 351.
Virginia.— Chesapeake, etc., R. Co. r.

Rogers, 100 Va. 324, 41 S. E. 732.

Wisconsin.— Nolan v. Milwaukee, etc., R.
Co., 91 Wis. 16, 64 N. W. 319.

United States.—- Kansas City, etc., R. Co. v.

Cook, 66 Fed. 115, 13 C. C. A. 364, 28 L. R. A.
181.

See 41 Cent. Dig. tit. "Railroads," § 1305.
27. Colorado.— Denver, etc., R. Co. v. Buf-

fehr, 30 Colo. 27, 69 Pac. 582, holding that
where a person walks between the rails in

the same direction in which the train is go-

ing, with an umbrella over his shoulder and
without looking around after going on the
track, and the train which caused the injury
started from a station on an up grade neces-

sarily making a noise, he is guilty of con-

tributory negligence as a matter of law.

Missouri.— Yancey v. Wabash, etc., R. Co.,

93 Mo. 433, 6 S. W. 272.

Keio York.— Scott v. Pennsylvania R. Co.,

130 N. Y. 079, 29 N. E. 289 [reversing 56
Hun 640, 9 N. Y. Suppl. 189].

Texas.— Gulf, etc., R. Co. t'. York, 74 Tex.

364, 12 S. W. 68, holding that a person can-

not recover for injuries received by being
struck by an engine while walking on the

ends of ties on a stormy night with his hat
pulled over his eyes and looking straight

down.
Wisconsin.— Rothe i'. Milwaukee, etc., R.

Co., 21 Wis. 256.

United Staies.— Reynolds v. Great North-
ern R. Co., 69 Eed. 808, 16 C. C. A. 435, 29

L. E. A. 695, verdict for defendant held prop-

erly directed.

See 41 Cent. Dig. tit. " Railroads," § 1310.

28. Alabama.—-Louisville, etc., R. Co. v.

Hairston, 97 Ala. 351, 12 So. 299, although
he was not a trespasser.

California.— Trousclair v. Pacific Coast
Steam-Ship Co., 80 Cal. 521, 22 Pac. 258.

Georgia.— Southern R. Co. r. Barfield, 112

Ga. 181. 37 S. E. 386; East Tennessee, etc.,

R. Co. r. Hartley, 73 Ga. 5.

Illinois.— Austin r. Chicago, etc., R. Co..

91 111. 35; Southeast, etc., R. Co. r. Stotlar,

43 111. App. 94.

[X, E, 4, a, (ii), (a)]

loiia.— Yeager r. Atchison, etc., R. Co., 94
Iowa 46, 62 N. W. 672; Bryson i'. Chicago,
etc., R. Co., 89 Iowa 077, 57 N. W. 430.

Kansas.— Limb r. Kansas, etc., R. Co., 73
Kan. 220, 84 Pac. 136.

Maryland.— Baltimore, etc., R. Co. v. State,

54 Md. 048.

Massachusetts.— Cole r. New York, etc., R.
Co., 174 Mass. 537, 55 N. E. 1044.

Missouri.— Koegel i:. Missouri Pac. R. Co.,

181 Mo. 379, 80 S. W. 905; Burde v. Chicago,
etc., R. Co., 123 Mo. App. 629, 100 S. W. 509.

Xew York.— Winslow i: Boston, etc., R.
Co., 11 N. Y. St. 841.

Sorth Carolina.— McAdoo v. Richmond,
etc., R. Co., 105 N. C. 140, 11 S. E. 316.

Ohio.—-Cleveland, etc., R. Co. v. Stein, 24
Ohio Cir. Ct. 643; DriscoU v. Cincinnati, etc.,

R. Co., 1 Ohio Cir. Ct. 493, 1 Ohio Cir. Dec.
274.

Pennsylvania.— Bourke v. Delaware, etc.,

R. Co., 1 Lack. Leg. Rec. 108.

Texas.— St. Louis Southwestern R. Co. r.

Hunt, (Civ. App. 1907) 100 S. W. 968, hold-
ing that where decedent, not employed by de-

fendant, got upon a locomotive in order to
ride thereon, and jumped off without looking
or listening, and immediately stepped upon
another track in front of a moving car, which
ran over him, he was guilty of contributory
negligence.

Virginia.— Southern R. Co. v. Bruce, 97
Va. 92, 33 S. E. 548.

United Staies.— Kirtley v. Chicago, etc., R.
Co., 65 Fed. 386: Missouri Pac. R. Co. v.

Mosely, 57 Fed. 921, 6 C. C. A. 641.

See 41 Cent. Dig. tit. " Railroads," § 1305.
Illustrations.— Thus it is contributory neg-

ligence for a man in vigorous bodily and
mental health, with good hearing and sight,

with nothing to obstruct his vision, to step

on or along a railroad track upon which part
of a freight train is backing at a rate of

eight miles an hour, whereby he is overtaken
and killed (King v. Illinois Cent. R. Co., 114
Fed. 835, 52 C. C. A. 489) ; or for one who
goes upon a platform built so close to a
track that u, passing locomotive projects over
it and knowing such fact, to fail to keep a
lookout for trains (Chicago, etc., R. Co. v.

Eeichert, 69 111. App. 91). So where a per-

son sound in body and mind deliberately sits

down in the way of a train and goes to sleep

or becomes so mentally absorbed as not to

keep a proper lookout he is guilty of gross

negligence. Teel r. Ohio River R. Co., 49
W. Va. 85, 38 S. E. 518.

Persons walking in the middle of a track
on a dark night taking no precaution for their

safety cannot throw upon the trainmen the

entire duty of securing their safety through
unusual vigilance and extraordinary prompt-
ness. White V. Illinois Cent. R. Co., 114 La.

825, 38 So. 574.
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or wantonly inflicted,^' or unless the trainmen fail to exercise ordinary care to

avoid injuring him after discoveriug his peril.^" Thus a person is guilty of con-

tributory negligence in going near, upon, or along a railroad track without looking

or listening when he knows or has reason to know that a train or car is due or is

likely to pass at any time.^"- But where a person is lawfully upon or near the

tracks, it has been held that he is not bound to look and listen if there is nothing

to suggest danger from any source.^^ It has been held that it is not negligence

per se for a person going rightfully upon or along a railroad track to fail to look

or listen for an approaching train,^^ as where he has reasonable cause to believe

that he is in no danger from a passing train;'* but on the other hand it has been

held contributory negUgence per se to fail to keep a lookout or to listen at a place

where it is obvious that cars and engines are likely to be moving in either direction

at any time.^ It has also been held that one who, upon approaching, crossing,

or standing upon a railroad track where cars are being run, fails to look for approach-

ing trains is prima facie guilty of such negUgence as will prevent a recovery,''

and that this presumption can only be rebutted by facts and circumstances, show-

ing that it was not reasonably practicable to make or keep such lookout, or such as

would ordinarily induce persons of common prudence to omit that precaution.''

(b) Opportunity to See or Hear Train. Where a person, especially one who
is familiar with the locality and the running of trains, voluntarily stands upon
or walks across or along a railroad track without looking and listening at a point

where his view or hearing is unobstructed and where he could see or hear an
approaching train in time to avoid being injured,'* or where, although he looks

29. Austin v. Chicago, etc., R. Co., 91 111.

35; Southeast, etc., R. Co. v. Stotlar, 43 111.

App. 94; Beilefontaine R. Co. v. Spyder,
24 OMo St. 670. And see infra, X, E, 4,

a, (v).

30. East Tennessee, etc., R. Co. v. Hartley,
73 Ga. 5; Yeager v. Atchison, etc., R. Co., 94
Iowa 46, 62 N. W. 672 ; Engelking v. Atlantic
City, etc., R. Co., 187 Mo. 158, 86 S. W. 89.

And see infra, X, E, 6.

31. Arkansas.— St. Louis, etc., R. Co. v.

Taylor, 64 Ark. 364, 42 S. W. 831 ; St. Louis,

etc., R. Co. V. Diugman, 62 Ark. 245, 35 S. W.
219.

Iowa.— Buelow v. Chicago, etc., R. Co., 92
Iowa 240, 60 N. W. 617; Banning v. Chicago,
etc., R. Co., 39 Iowa 74, 56 N. W. 277.
Kentucky.— Louisville, etc., R. Co. v.

Taafe, 106 Ky. 535, 50 S. W. 850, 21 Ky. L.
Rep. 64.

Maryland.— Chesapeake Beach R. Co. v.

Donohue, 107 Md. 119, 68 Atl. 507.
Missouri.— Engelking v. Kansas City, etc.,

R. Co., 187 Mo. 158, 86 S. W. 89 ; Barker «.

Hannibal, etc., R. Co., 98 Mo. 50, 11 S. W.
254.

OMo.— Baltimore, etc., R. Co. v. Depew, 40
Ohio St. 121.

Pennsyl/vania.— Gulp v. Delaware, etc., R.
Co., 9 Kulp 174.

Texas.— Texas, etc., R. Co. v. Walker,
(Civ. App. 1898) 49 S. W. 642; Gulf, etc.,

R. Co. V. Wilkins, (Civ. App. 1895) 32 S. W.
351.

Wisconsin.— Nolan «. Milwaukee, etc., R.
Co., 91 Wis. 16, 64 N. W. 319.

See 41 Cent. Dig. tit. " Railroads," § 1305.
32. Helbig v. Michigan Cent. R. Co., 85

Mich. 359, 48 N. W. 589.
33. Chicago, etc., R. Co. v. Kelly, 182 111.

[53]

267, 54 N. E. 979 [affirming 80 111. App.
675] ; Chicago, etc., R. Co. v. Woolridge, 72

111. App. 551.
34. Bradford v. Boston, etc., R. Co., 160

Mass. 392, 35 N. E. 1131.

35. Jordan v. Chicago, etc., R. Co., 58

Minn. 8, 59 N. W. 633, 49 Am. St. Rep. 486;
Heffinger v. Minneapolis, etc., R. Co., 43

Minn. 503, 45 N. W. 1131; Northern Pae. R.

Co. V. ,Iones, 144 Fed. 47, 75 C. C. A. 205;
Kansas City, etc., R. Co. v. Cook, 66 Fed.

115, 13 C. C. A. 364, 28 L. R. A. 181.

36. Beilefontaine R. Co. v. Snyder, 24 Ohio
St. 670.

37. Beilefontaine R. Co. V. Snyder, 24 Ohio
St. 670.

38. Alabama.— Duncan V. St. Louis, etc.,

R. Co., 152 Ala. 118, 44 So. 418.

District of Columbia.— Edgerton v. Balti-

more, etc., R. Co., 6 App. Cas. 516.

Florida.— Seaboard Air Line R. Co. v.

Barwick, 51 Fla. 304, 41 So. 70.

Gewgia.— Dowdy v. Georgia R. Co., 88 Ga.

726, 16 S- E. 62.

Indiana.— Pittsburgh, etc., R. Co. v.

Seivers, 162 Ind. 234, 67 N. E. 680, 70 N. E.

133; Ohio, etc., R. Co. v. Hill, 117 Ind. 56,

18 N. E. 461; Louisville, etc., R. Co. v.

Cronbach, 12 Ind. App. 666, 41 N. E. 15.

Kansas.— Carlson v. Atchison, etc., R. Co.,

66 Kan. 768, 71 Pac. 587.

KentucJcy.— Jacobs v. Ohio, etc., R. Co., 45
S. W. 509, 20 Ky. L. Rep. 189.

Louisiana.— Houston v. Vicksburg, etc., R.
Co., 39 La. Ann. 796, 2 So. 562.

Massachusetts.— Legga v. New York, etc.,

R. Co., 197 Mass. 88, 83 N. E. 367; Byrnes
V. New York, etc., R. Co., 195 Mass. 437, 81

N. E. 187; Tully v. Fitchburg R. Co., 134
Mass. 499.

[X, E, 4, a, (II), (b)]
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and listens at such point, he fails to observe an approaching train/' he is guilty

of contributory negligence precluding a recovery, in some cases as a matter of

law,^" notwithstanding the train was running at an excessive or unlawful rate of

Minnesota.— Irving v. Minneapolis, etc., E.
Co., 71 Minn. 9, 73 N. W. 518.

Mississippi.—
^ Illinois Cent. R. Co. v.

Crockett, 78 Miss. 407, 29 So. 162; Mobile,
etc., R. Co. V. Roberts, (1898) 23 So. 393;
Mobile, etc., E. Co. v. Stroud, 64 Miss. 784,
2 So. 171.

Missouri,— Schmitt v. Missouri Pac. R.
Co., 100 Mo. 43, 60 S. W. 1043; Vogg v.

Missouri Pac. R. Co., 138 Mo. 172, 36 S. W.
046; Yancey p. Wabash, etc., R. Co., 93 Mo.
433, 6 S. W. 272; Powell v. Missouri Pac. E.
Co., 76 Mo. 80.

New Hampshire.— Batchelder v. Boston,
etc., E. Co., 72 N. H. 528, 57 Atl. 920; Davis
L\ Boston, etc., R. Co., 70 X. H. 519, 49
Atl. 108, nonsuit properly entered.

yeio Jersey.— Cranbuck v. Delaware, etc.,

R. Co., 74 N. J. L. 473, 65 Atl. 1031;
Dwojakowski v. New Jersey Cent. R. Co., 69
N. J. L. 601, 55 Atl. 100.

New Mexico.— Candelaria v. Atchison, etc.,

R. Co., 6 N. M. 266, 27 Pac. 497.

New York.— Van Schaick r. Hudson River
R. Co., 43 N. Y. 527; Winn r. New York
Cent, etc., R. Co., 65 N. Y. App. Div. 572,
72 N. Y. Suppl. 899; Comby v. New York
Cent., etc., R. Co., 25 N. Y. App. Div. 309,
49 N. Y. Suppl. 513; Riester v. New York
Cent., etc., R. Co., 16 N. Y. App. Div. 216,

44 N. Y. Suppl. 739; Bernhardt v. Rensselaer,
etc., E. Co., 18 How. Pr. 427 [reversed on
the facts in 32 Barb. 165 (affirmed in 1 Abb.
Dec. 131, 23 How. Pr. 166)].

North Carolina.— Pharr I'. Southern R.
Co., 133 N. C. 610, 45 S. E. 1021; Neal v.

Carolina Cent. R. Co., 126 N. C. 634, 36 S. E.

117, 49 L. R. 'A. 684.

Ohio.— Cincinnati, etc., R. Co. r. Lally, 14
Ohio Cir. Ct. 333, 7 Ohio Cir. Dec. 711,
although the engine had its tender forward,
with no light thereon, where those in charge
of the engine were not aware that the de-

ceased would suddenly step on the track in

this manner.
Pennsylvania.— Pennsylvania R. Co. v.

Bell, 122 Pa. St. 58, 15 Atl. 561.

Texas.— Sabine, etc., R. Co. v. Dean, 76
Tex. 73, 13 S. W. 45; Hughes v. Galveston,
etc., R. Co., 67 Tex. 595, 4 S. W. 219; Texas,

etc., R. Co. V. Barfield, (1887) 3 S. W. 665;
Texas, etc., R. Co. v. Shivers, (Civ. App.
1907) 106 S. W. 894; International, etc., R.
Co. V. Jackson, 41 Tex. Civ. App. 51, 90

S. W. 918; Missouri, etc., R. Co. !'. Cowles,

29 Tex. Civ. App. 156, 67 S. W. 1078 ; Texas,

etc., R. Co. V. Zachery, (Civ. App. 1894) 27

S. W. 221.

Utah.— Teakle r. San Pedro, etc., R. Co.,

32 Utah 276, 90 Pac. 402, 10 L. E. A. N. S.

486.
Virr/inia.— Rangeley v. Southern R. Co., 95

Va. 715, 30 S. E. 386.

Wisconsin.— Schmolze f. Chicago, etc., R.

Co., 83 Wis. 659, 53 N. W. 743, 54 N. W.
106, holding that where, if he had looked, he

[X, E, 4, a, (II). (B)]

could have seen the locomotive for a distance

of eighty rods, plaintiff was guilty of con-

tributory negligence, although he looked up
the track when near, but before he reached

that point.

United States.— Missouri Pac. R. Co. v,

Moseley, 57 Fed. 921, 6 C. C. A. 641.

See 41 Cent. Dig. tit. "Railroads," § 1307.

Illustrations.— Thus one is guilty of con-

tributory negligence where he starts across

a railroad track so near an approaching
train, which he could have seen, that he is

struck before he gets across (Louisville, etc.,

E. Co. V. Mitchell, 134 Ala. 261, 32 So. 735) ;

or where he looked in one direction only and
while so doing was struck by a train coming
in the other direction, which he could have
seen if he had looked in that direction (Pitts-

burgh, etc., R. Co. V. Seivers, 162 Ind. 234,

67 N. E. 680, 70 N. E. 133).
Excuses.— That the wind is blowing in his

face and that the noise of a waterfall deadens
the sound of an approaching train only ren-

ders the use of his senses the more impera-
tive and does not excuse his failure to look

and listen. Northern Pac. E. Co. v. Jones,

144 Fed. 47, 75 C. C. A. 205.

39. Indiana.— Terre Haute, etc., E. Co. v.

Graham, 46 Ind. 239.

Maryland.— Reidel v. Philadelphia, etc., R.
Co., 87 Md. 153, 39 Atl. 507, 67 Am. St. Eep.
328.

Minnesota.— Eogstad v. St. Paul, etc., R.
Co., 31 Minn. 208, 17 N. W. 287.

Texas.— Gulf, etc., R. Co. r. Miller, 30
Tex. Civ. App. 122, 70 S. W. 25.

United States.— St. Louis Southwestern R.
Co. V. Purcell, 135 Fed. 499, 68 C. C. A. 211.

See 41 Cent. Dig. tit. " Railroads," § 1307.

40. Alabama.— Williams v. Georgia Cent.

R. Co., (1905) 40 So. U6.
California.— Trousclair v. Pacific Coast

Steam-Ship Co., 80 Cai. 521, 22 Pac. 258.

Colorado.— Colorado, etc., R. Co. v. Sonne,

34 Colo. 206, 83 Pae. 383.

Illinois.— Wilson v. Illinois Cent. R. Co.,

210 111. 603, 71 N. E. 398 [affirming 109 111.

App. 542].
Iowa.— Johnson v. Chicago, etc., E. Co., 91

Iowa 248, 59 N. W. 66.

Maryland.— Baltimore, etc., R. Co. v.

State, 69 Md. 551, 16 Atl. 212.

Michigan.— Spaven r. Lake Shore, etc., R.
Co., 130 Mich. 579, 90 N. W. 325.

Minnesota.— Rogstad r. St. Paul, etc., R.
Co., 31 Minn. 208, 17 N. W. 287; Smith v.

Minneapolis, etc., R. Co., 26 Minn. 419, 4
N. W. 782.

Missouri.— Tanner v. Missouri Pac. R. Co.,

161 Mo. 497, 61 S. W. 826.

New York.— Keller v. Erie R. Co., 183
N. Y. 67, 75 N. E. 965 [affirming 98 N. Y.
App. Div. 550, 100 N. Y. App. Div. 509, 90
N. Y. Suppl. 236].

Texas.— Gulf, etc., R. Co. v. Miller, 30
Tex. Civ. App. 122, 70 S. W. 25.
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speed," or without giving the required or proper signals; " unless those in charge

of the train failed to exercise ordinary care to avoid injuring him after discovering

his peril/^ or unless they wilfully, wantonly, or recklessly caused the injury." In

the event of an injury in such cases, it will be presumed either that the party
injured did not look or listen at all, or if he did so, that he did not heed what he

saw or heard.^' But where he looks and listens, and by reason of an obstruction

to his view or hearing he fails to see or hear the train in time to avoid being injured

by it, contributory neghgence cannot be attributed to him,*" unless such obstruc-

tion is voluntarily caused by himself ."" It has been held that where such person's

view is obstructed by steam and smoke, it is his duty to stop until the steam and
smoke have disappeared and rendered approaching trains visibl"."*

(c) Attention Attracted by Other Trains or Cars. It is contributory negligence

in one, particularly where he is familiar with the locality and running of trains,

to allow his attention to become absorbed by other trains or cars so that he fails

to observe the approaching train or car by which he is injured, and which by the
exercise of ordinary care might have been ciiscovered in time to avoid the injury.*'''

West Virginia.— Raines v. Chesapeake,
etc., R. Co., 39 W. Va. 50, 19 S. E. 565,

24 L. R. A. 226.

United States.— Garlich v. Northern Pac.
R. Co., 131 Fed. 837, 67 C. C. A. 237; Dun-
worth V. Grand Trunk Western R. Co., 127
Fed. 307, 62 C. C. A. 225.

See 41 Cent. Dig. tit. " Railroads," § 1307.
To stand on a railroad track for two or

three minutes in front of an approaching
train which can be seen for three fourths
of a mile, without taking any precautions,

whereby one is struck by such train, is con-

tributory negligence as a matter of law.

Dull V. Cleveland, etc., R. Co., 21 Ind. App.
571, 52 N. E. 1013.

41. Reidel v. Philadelphia, etc., R. Co., 87
Md. 153, 39 Atl. 507, 67 Am. St. Rep. 328;
Baltimore, etc., R. Co. v. State, 69 Md. 551,

16 Atl. 212 (exceeding rate prescribed by
ordinance) ; Mobile, etc., R. Co. v. Stroud,

64 Miss. 784, 2 So. 171; Yancey v. Wabash,
etc., R. Co., 93 Mo. 433, 6 S. W. 272 ; Powell

V. Missouri Pac. R. Co., 76 Mo. 80 (unusual
rate of speed) ; Neal v. Carolina Cent. R.

Co., 126 N. C. 634, 36 S. E. 117, 49 L. R. A.
684. And s?e infra, X, E, 4, a, (v).

Where a pedestrian walking along a track
laid in a public street sees, or can, if he looks,

see an approaching train in time to avoid

it, the fact that the company fails to give

the statutory signals and runs a train at

an unlawful rate of speed does not excuse

him from exercising proper care to avoid
injury. Pittsburgh, etc., R. Co. v. Ben-
nett. 9 Ind. App. 92, 35 N. E. 1033; Gal-

veston, etc., R. Co. V. Haas, 19 Tex. Civ.

Apn. 645, 48 S. W. 540.

42. Georgia.— Dowdy v. Georgia R. Co., 88

Ga. 726, 16 S. E. 62.

Missouri.— Schmitt v. Missouri Pac. R.

Co., 160 Mo. 43, 60 S. W. 1043.

New Hampshire.— Davis v. Boston, etc.,

R. Co., 70 N. H. 519, 49 Atl. 108.

North Carolina.— ISfeal v. Carolina Cent.

R. Co., 126 N. C. 634, 36 S. E. 117, 49

L. R. A. 684.

United l^tates.— Missouri Pac. R. Co. v.

Moseley, 57 Fed. 921, 6 C. C. A. 641.

See 41 Cent. Dig, tit. " Railroads," § 1307

;

and infra, X, E, 4, a, (v)

.

43. Terre Haute, etc., R. Co. v. Graham, 46
Ind. 239; Tealde v. San Pedro, etc., R. Co.,

32 Utah 276, 90 Pac. 402, 10 L. R. A.
N. S. 486. And see infra, X, E, 6.

44. Williams v. Georgia Cent. R. Co., (Ala.

1906) 40 So. 143; Spaven v. Lake Shore,

etc., R. Co., 130 Mich. 579, 90 N. W. 325.

And see infra, X, E, 4, a, (v).

45. Ohio, etc., R. Co. v. Hill, 117 Ind. 56,

18 N. E. 461.

Conclusiveness of presumption.—Where one
is struck by a moving train which was
plainly visible from the point he occupied

when it became his duty to look and listen,

he must be conclusively presumed to have
disregarded the rule of law and of common
prudence, and to have gone negligently into

the obvious danger. Lien v. Chicago, etc.,

R. Co., 79 Mo. App. 475.
43. Chicago, etc., R. Co. v. Ryan, 70 HI.

211.
47. Carlson v. Atchison, etc., R. Co., 66

Kan. 768, 71 Pac. 587; Kilbride v. New York
Cent., etc., R. Co., 17 N. Y. App. Div. 177,

45 N. Y. Suppl. 302, holding that a person
is guilty of contributory negligence where
lie walks in daylight on the side of a high
wagon which obstructs his view of the rail-

road tracks and steps from behind the wagon
on the track immediately in front of the
engine which strikes him.

48. Keller v. Erie R. Co., 183 N. Y. 67, 75
X. E. 965 [affirming 98 N. Y. App. Div. 550.

100 N. Y. App. Div. 509, 90 N. Y. Suppl.
236].
49. Alahama.— Ensley R. Co. v. Chewnim',

93 Ala. 24, 9 So. 458, 100 Ala. 493, 14 SV.

204.
Illinois.— Austin v. Chicago, etc., R. Co.,

91 111. 35.

Iowa.— Richards v. Chicago, etc., R. Co.,

81 Iowa 426, 47 N. W. 63.

Kentucky.— Illinois Cent. R. Co. v. Dick,
91 Ky. 434, 15 S. W. 665, 12 Ky. L. Rep.
772.

Michigan.— Farmer )'. Michigan Cent. R.
Co., 99 Mich. 131, 58 N. W. 45; Mahlen v.

[X, E, 4, a, (II), (c)]
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But it has been held that it is not negligence as a matter of law for a person to

permit his attention to be diverted from the place where he is walking to an
approaching train by reason of which his foot is caught in the rails and crushed

by such train.^"

(d) Stepping on Track Behind Passing Trains or Cars. To step on a railroad

track immediately behind a passing train, engine, or car, without looking in both
directions, by reason of which the person so doing is injured by a following train

or car, or by the passing train or car immediately backing, is contributory negli-

gence precluding a recovery,^' where such person's peril is not discovered in

time to stop the train or car and prevent the accident.^^

(hi) Reliance Upon Precautions of Railroad Company. It is a fact to be
considered. In determining whether a person injured was himself in the exercise

of ordinary care, that persons going rightfully upon or along a railroad track

have a right to rely upon the presumption that the railroad company wiU operate

its trains with the rightful and proper precautions,^ as that it will give the usual

or statutory signals or warnings," and will not run its trains or cars at an excessive

Lake Shore, etc., E. Co., 49 Jlich. 585, 14

N. W. 556.
Minnesota.— Johnson v. Truesdale, 46

Minn. 345, 48 N. W. 1136.
Missouri.— Eppstein v. Missouri Pac. E.

Co., 197 Mo. 720, 94 S. W. 967; Maxey v.

Missouri Pac. R. Co., 113 Mo. 1, 20 S. W.
654.

Texas.— Wilson V. Ft. Worth, etc., R. Co.,

(Civ. App. 1894) 26 S. W. 753.

V irginia.— Norfolk, etc., E. Co. v. Wilson,
90 Va. 263, 18 S. E. 35.

Wisconsin.— Delaney v. Milwaukee, etc.,

E. Co., 33 Wis. 67.

See 41 Cent. Dig. tit. " Railroads," § 1308.

To step from one track to avoid a passing
train to another upon -which an engine is

approaching, without looking or listening,

whereby an injury results, is contributory

negligence. Michigan Cent. R. Co. v. Cam-
pau, 35 :irich. 468.

50. Goodrich v. Burlington, etc., E. Co., 103

Iowa 412, 72 N. W. 653.

51. Martin v. Georgia E., etc., Co., 95 Ga.

361, 22 S. E. 626 (nonsuit granted) ; Louis-

ville, etc., R. Co. r. Sehmetzer, 94 Kv. 424,

22 S. W. 603, 15 Ky. L. Eep. 194; Donald-
son V. Milwaukee, etc., E. Co., 21 Minn. 293;
Illinois Cent. E. Co. v. Lee, 71 Miss. 895,

16 So. 349.

58. Martin v. Georgia E., etc., Co., 95 Ga.

361, 22 S. E. 626; Louisville, etc., R. Co.

V. Sehmetzer, 94 Ky. 424, 22 S. W. 603, 15

Kv. L. Eep. 194.

53. Goodfellow v. Boston, etc., E. Co., 106

:Mas3. 461. And see Caeriebs, 6 Cye. 643

text and note 85.

An employee of a railroad company has
tlie right to act upon the presumption that

another company using the track will con-

form to the rules of his company, as to

signals and stops (Eoll r. Northern Cent. R.

Co., 15 Hun (N. Y. 496 [affirmed in 80 N. Y.

647] ) ; as that it will comply with the rules

of his company requiring a brakeman on
cars set in motion to be in a position to

enable him to perceive danger (Noonan v.

New York Cent., etc., R. Co., 16 N. Y.

Suppl. 678 laffirmed in 131 N. Y. 594, 30

N. E. 67], holding therefore that an em-

[X, E, 4, a, (II), (c)]

ployee working upon the track and omitting
to pay attention to the movements of ap-

proaching trains in reliance upon such rules

is not guilty of contributory negligence as

a matter of law).
That its freight cars will be loaded in the

usual mode, and not with timbers projecting

beyond the sides, may be presumed. Kansas
Pac. R. Co. r. Ward, 4 Colo. 30.

54. Sonier v. Boston, etc., S. Co., 141 Mass.
10, 6 N. E. 84 (holding that the mere fact

that one having the right to cross the track
relied upon such signals and did not look

to see if a train was approaching is not
conclusive of a want of due care on his

part) ; Goodfellow v. Boston, etc., R. Co.,

106 Mass. 461; Mark v. St. Paul, etc., E.
Co., 32 Minn. 208, 20 N. W. 131; Carroll v.

Minnesota Valley E. Co., 14 Minn. 57;
Stanley v. Durham, etc., E. Co., 120 N. C.

514, 27 S. E. 27 (holding that a person
walking at night on a railroad track along
wliich the public were accustomed to walk
is not required to be on the lookout for

trains without lights and showing no sig-

nals) ; International, etc., E. Co. v. Wood-
ward, 26 Tex. Civ. App. 389, 63 S. W. 1051.

A person rightfully on a track in a public
street has a righi to presume and act on
the belief that the railroad company will

not move its locomotives or cars thereon
without giving the usual or statutory sig-

nals (Illinois Terminal E. Co. r. Mitchell,

214 111. 151, 73 N. E. 449; Toledo, etc., R.
Co. V. Hammett, 115 lU. App. 268 [reversed

on other grounds in 220 111. 9, 77 N. E.

72] ; Chicago, etc., E. Co. v. Murowski, 78
111. App. 661; Mc'V^niliams v. Detroit Cent.
Mills Co., 31 Mich. 274; Solen r. Virginia,

etc., E. Co., 13 Nev. 100) ; and where he is

injured by the sudden backing of a standing
train without warning, there would need to

be very positive proof of negligence on his

part to defeat his right of recovery (Mc-
Williams r. Detroit Cent. Mills Co., supra).
Persons crossing a track where they have

a right to cross, and where their presence
should be anticipated, may rely upon the
fact that some lookout will be kept or warn-
ing given of the approach of trains, and iu
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or unlawful rate of speed; ^^ but this rule does not mean that such person may
rely entirely upon a proper performance on the part of the railroad company of

its duties, and omit the exercise of all ordinary care on his own part/" and no
inference of due care on the part of such person can be drawn from the mere fact

of negligence on the part of the company,^' unless the company, by its conduct,

has misled him and thereby in effect induced him into a position of peril.^' If

such a person fails to exercise ordinary care for his own safety he is not excused

by the fact that the railroad company failed to give the proper or statutory sig-

nals,^^ or that the train was running at an excessive or unlawful rate of speed.""

The fact that the person injured knew that the railroad company habitually

violated the law in the running of its trains will not make hrm guilty of contribu-

tory negligence in not assuming that the train by which he was injured would
be so run.^"^

(iv) Children and Others Under Disability "^ — (a) Children —
(1) In General. A child going upon or near a railroad track is not required to

exercise the same degree of care as is a person of mature years; "' but he is bound
to exercise such care and precaution as may be reasonably expected of a child

of his age and capacity, under hke circumstances,"* and his failure to do so is

the absence of a warniiig signal it is not
conclusive evidence of negligence to go upon
the track, although by looking or Jistening

an approaching train might have been seen

or heard. Davis ;. Louisville, etc., R. Co.,

97 S. W. 1122, 30 Ky. L. Rep. 172, 99
S. W. 030, 30 Ky. L. Rep. 946.

A person on a foothpath near where pe-
destrians are accustomed to trespass on a
railroad track in a city has a right to

presume that a train will not be backed
along the track without warning, especially

when a fair or other cause of unusual con-

gregating is in progress in the vicinity.

Kansas Pac. R. Co. v. Ward, 4 Colo. 30.

A person walking over a railroad bridge

cannot rely on signals which are for the

use of the employees of the company in

running its train and not for the benefit of

the public. Chesapeake, etc., R. Co. v. Rod-
gers, 100 Va. 324, 41 S. E. 732.

55. Kellny v. Missouri Pac. R. Co., 101

Mo. 67, 13 S. W. 806, 8 L. R. A. 783.

A person traveling on a railroad track in

a public street has a right to assume in the

absence of any indication to the contrary
that the railroad company will obey an
ordinance limiting the speed of trains in the

city. Illinois Terminal R. Co. v. Mitchell,

214 111. 151, 73 N. E. 449; Lake Erie, etc.,

R. Co. V. BrafFord, (Ind. App. 1896) 43

N. E. 882; Kellny v. Missouri Pac. R. Co.,

101 Mo. 67, 13 S. W. 806, 8 L. R. A. 783.

56. Garlich v. Northern Pac. R. Co., 131

Fed. 837, 67 C. C. A. 237.
57. Pittsburgh, etc., R. Co. v. Bennett, 9

Ind. App. 92, 35 N. E. 1033.
58. Pittsburgh, etc., R. Co. v. Bennett, 9

Ind. App. 92, 35 N. E. 1033.

59. Harty v. New Jersey Cent. R. Co., 42
N. Y. 468, holding that it is gross negligence

for a person to step upon a railroad track

in front of an approaching train without
using the precaution of looking, even though
no signal was given as required by law.

And see supra, X, E, 4, a, (l), (h)
;

X, E, 4, a, (n), (b).

60. Pittsburgh, etc., R. Co. v. Bennett, 9
Ind. App. 92, 35 N. E. 1033; Galveston, etc.,

R. Co. V. Haas, 19 Tex. Civ. App. 645, 48
S. W. 540.

That a train is being run at a greater rate
of speed than allowed by ordinance does not
relieve persons crossing or walking along
the tracks from the exercise of ordinary
care. Jelinski v. Belt R. Co., 86 111. App.
535; Garlich v. Northern Pac. R. Co., 131
Fed. 837, 67 C. C. A. 237, holding that
while such violation may be evidence of the
company's negligence, it does not affect the
right of the company to set up the defense
of contributory negligence in an action for

the injury.
61. Hasie r. Alabama, etc., R. Co., 78 Miss.

413, 28 So. 941, 84 Am. St. Rep. 632.
62. Accidents at crossings see infra, X, F,

10, b.

Contributory negligence of children de-
pendent upon age and capacity in general
see Negligence, 29 Cyc. 535.

Contributory negligence of parent or cus-
todian imputable to child see Negligence,
29 Cyc. 552.

Contributory negligence of parents prevent-
ing recovery for injuries to child see Parent
AND Child, 29 Cyc. 1643.

63. Illinois.— Chicago, etc., R. Co. v. Mur-
ray, 71 111. 601.

Kansas.— Atchison, etc., R. Co. v. Todd, 54
Kan. 551, 38 Pac. 804.

Nebraska.— Omaha, etc., R. Co. v. Morgan,
40 Nebr. 604, 59 N. W. 81.

New York.— Casey r. New York Cent., etc.,

R. Co., 6 Abb. N. Gas. 104 iaffirmed in 78
N. Y. 518].

f7*o?i.— Young V. Clark, 16 Utah 42, 52
Pac. 832.

See 41 Cent. Dig. tit. "Railroads," § 1297.

64. Arkansas.— St. Louis, etc., R. Co. v.

Sparks, (1906) 99 S. W. 73.

Illinois.— Chicago, etc., R. Co. !'. Murray,
71 111. 601; Illinois Cent. R. Co. v. Jernigan,
101 111. App. 1 [affirmed in 198 111. 297, 65
N. E. 88].

fX, E, 4, a, (IV), (a), (1)]
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negligence which will defeat a recovery for any injury sustained thereby."^ In
such cases the question whether there is contributory negligence is to be deter-

mined from the age and inteUigence of the child, and his abihty to understand
the dangers of the place where the injury occurred; °° and it is ordinarily a ques-
tion for the jury whether in a particular case a child was capable of contributory
negUgence," and whether in view of his age and intelligence and the surrounding
circumstances, he was guilty of such negligence; °* although it may be declared

Kansas.— Atchison, etc., R. Co. v. Todd, 54
Kan. 551, 38 Pac. 804.

Kentucky.— Willis v. Maysville, etc., R.
Co., 92 S. W. 604, 29 Ky. L. Rep. 178; East
Tennessee Coal Co. v. Harshaw, 29 S. W. 289,
16 Ky. L. Rep. 526.

ilissouri.— Graney v. St. Louis, etc., R.
Co., 140 Mo. 89, 41 S. W. 246, 38 L. R. A. 633,
38 S. W. 969; Thompson r. Missouri, etc., R.
Co., 93 Mo. App. 548, 67 S. W. 693.

yehraska.— Omaha, etc., R. Co. v. Morgan,
40 Nebr. 604, 59 N". W. 81.

l^eio York.— Casey v. Xew York Cent., etc.,

R. Co., 6 Abb. N. Cas. 104 [affirmed in 78
N. Y. 518].
Utah.— YoMBg i: Clark, 16 Utah 42, 50

Pac. 832.

United States.— Fulton v. Aubrey, 74 Fed.
350, 20 C. C. A. 436; Cleveland, etc.. R. Co.
V. Tartt, 64 Fed. 830, 12 C. C. A. 62o.

See 41 Cent. Dig. tit. " Railroads," § 1297.
A school-girl twelve years of age, while

not presumed to have the judgment of an
adult on many things, must know as well
the dangers of walking on a railroad track.
Smith V. Chicago, etc., R. Co., 99 111. App.
296.

Acts in emergencies.— If a child goes upon
a railroad trestle or bridge to escape from
cattle of which he is afraid, it is not con-
tributory negligence on his part. Cassida v.

Oregon R., etc., Co., 14 Oreg. 551, 13 Pac.
438.

65. Georgia.— Central R. Co. v. Brinson,
70 Ga. 207.

Indiana.— Cleveland, etc., R. Co. v. Adair,
12 Ind. App. 569, 39 N". E. 672, 40 N. E.
822.

Kansas.—^Atchison, etc., R. Co. v. Todd, 54
Kan. 551, 38 Pac. 804.

Maryland.— McMahon v. Northern Cent. R.
Co., 39 Md. 438.

Minnesota.— Fezler D. Willmar, etc., R. -Co.,

85 Minn. 252, 88 N. W. 746.
Kew Jersey.— Cranbuck v. Delaware, etc.,

R. Co., 74 N. J. L. 473, 65 Atl. 1031.
Ohio.— Cleveland Terminal, etc., R. Co. v.

Heiman, 16 Ohio Cir. Ct. 487, 9 Ohio Cir.

Dec. 222; Ficker v. Cleveland, etc., R. Co., 9
Ohio S. & C. PI. Dec. 804, 6 Ohio N. P. 36,
7 Ohio N. P. 600.

Pennsylvania.— Mitchell v. Philadelphia,
etc., R. Co., 132 Pa. St. 226, 19 Atl. 28;
Jloore V. Pennsylvania R. Co., 99 Pa. St. 301,
44 Am. Rep. 106.

United States.— Butler r. New York Cent.,

etc., R. Co., 152 Fed. 976, 82 C. C. A. 330.
See 41 Cent. Dig. tit. " Railroads," § 1297.
66. Pittsburgh, etc., R. Co. v. Simons, 168

Ind. 333, 79 N. E. 911 [affirming (App. 1906)

[X. E, 4, a, (IV), (A), (1)]

76 N. E. 883] (holding that the appreciation

of danger will not be presumed in the case

of a boy eight years old) ; Dull v. Cleveland,

etc., R. Co., 21 Ind. App. 571, 52 N. E. 1013
(holding that a child over seven years old

and of sufficient intelligence to know the

diff'erence between danger and safety is a per-

son sui juris so as to be chargeable with con-

tributory negligence) ; Atchison, etc., R. Co.

V. Todd, 54 Kan. 551, 38 Pac. 804; Payne v.

Chicago, etc., R. Co., (Mo. 1895) 30 S. W.
148; Lange v. Missouri Pac. R. Co., 115 Mo.
App. 582, 91 S. W. 989.

Although a child has the intelligence, edu-
cation, and experience common to those of

his age and knows the danger of being on a
track, hS may lack the discretion on account
of undeveloped judgment to appreciate the

danger of attempting to cross a track as

an engine is approaching, so as to be free

from contributory negligence. Texas, etc., R.

Co. V. Ball, (Tex. Civ. App. 1903) 73 S. W.
420 [reversed on other grounds in 96 Tex.

622, 75 S. W. 4].

67. Givens r. Louisville, etc., R. Co., 72

S. W. 320, 24 Ky. L. Rep. 1796 (evidence

held sufficient to show the child capable of

contributory negligence) ; Thompson i\ Mis-
souri, etc., R. Co., 93 Mo. App. 548, 67 S. W.
693; St. Louis, etc., R. Co. v. Christian, 8

Tex. Civ. App. 246, 27 S. W. 932 (holding

that the court has no right to assiuue that

a boy eight years old is too young to be
guilty of contributory negligence in walk-
ing on a railroad track, and that such ques-

tion should be submitted to the jury )

.

A boy eleven years of age is presumed to

have sufficient discretion to understand the
danger of playing along railroad tracks, and
his act of going and remaining where he
incurs such danger must be considered con-

tributory negligence. Masser v. Chicago, etc.,

R. Co., 68 Iowa 602, 27 N. W. 776. But see

Holtzinger i\ Pennsylvania R. Co., 6 Pa. Dist.

430.

68. Arkansas.— St. Louis, etc., R. Co. v.

Sparks, (1906) 99 S. W. 73.

Kansas.—Atchison, etc., R. Co. v. Todd, 54
Kan. 551, 38 Pac. 804.

Missouri.— Graney v. St. Louis, etc., R. Co.,

140 Mo. 89, 41 S. W. 246, 38 L. R. A. 633, 38
S. W. 969; Hicks v. Pacific R. Co., 64 Mo.
430, 65 Mo. 34; Lange v. Missouri Pac. R.
Co., 115 Mo. App. 582, 91 S. W. 989; Thomp-
son V. Missouri, etc., R. Co., 93 Mo. App.
548, 67 S. W. 693.

New York.— Finn i>. Delaware, etc., R. Co.,
42 N. Y. App. Div. 524, 59 N. Y. Suppl. 771:
Kenyon v. New York Cent., etc., R. Co.. 5
Hun 479 [affirmed in 76 N. Y. 607].
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as a matter of law that he was free from such negligence, where he is of such tender

years as to be incapable of contributory negligence.""

(2) Applications. It is contributory negligence precluding a recovery for a

child who is of sufficient age and intelligence to understand the dangers of his

position to sit or he down upon railroad tracks and go to sleep,'" or to fail to exer-

cise the ordinary care which may be expected of one of his age and intelligence

under the circumstances, in looking and listening,''' or in crossing near approaching
trains or cars.'^

(b) Persons Under Physical Disability — (1) In Geneeal. It is the duty
of one physically deficient in going upon or near a railroad track to exercise caution

Rhode Island.— Sweet v. Providence, etc.,

R. Co., 20 R. I. 785, 40 Atl. 237.
Texas.— St. Louis Southwestern R. Co. v.

Bolton, 36 Tex. Civ. App. 87, 81 S. W. 123.

Utah.— Young v. Clark, 16 Utah 42, 50
Vac. 832.

Wisconsin.— Townley v. Chicago, etc., R.
Co., 53 Wis. 626, 11 N. W. 55.

See 41 Cent. Dig. tit. " Railroads,'' § 1297

;

and infra, X, E, 8, e, (i), (K), (2).
That a child nearly eight years old was

playing in the public street through which
defendant's train regularly ran does not show
negligence per se. Louisville, etc., R. Co. i'.

Sears, 11 Ind. App. 654, 38 N. E. 837.

It may be declared, as a matter pf law,
that a child was guilty of contributory negli-

gence, where it is clear that he did not
exercise such care and precaution as should
reasonably be expected of one of his age and
intelligence under the same circumstances.
Bess V. Atchison, etc., R. Co., 62 Kan. 299, 62
Pac. 996 ; Trudell v. Grand Trunk R. Co., 126
Mich. 73, 85 N. W. 250, 53 L. R. A. 271;
Mann v. Missouri, etc., R. Co., 123 Mo. App.
486, 100 S. W. 566.

69. Illinois.— Illinois Cent. R. Co. v. Jer-

nigan, 101 111. App. 1 [affirmed in 198 111.

297, 65 N. E. 88].

Iowa.— Thomas r. Chicago, etc., R. Co., 93
Iowa 248, 61 N. W. 967; Walters f. Chicago,
etc., R. Co., 41 Iowa 71.

Michigan.— Keyser i\ Chicago, etc., R. Co.,

56 Mich. 559, 23 iST. W. 311, 56 Am. Rep. 405,
child two and one-half years old.

Neiv York.—Prendegast v. New York Cent.,

etc., R. Co., 58 N. Y. 652, child two years old.

North Carolina.—Bottoms v. Seaboard, etc.,

R. Co., 114 N. C. 699, 19 S. E. 730, 41 Am.
St. Rep. 799, 25 L. R. A. 784, infant twenty-
two months old.

Pennsylvania.— McMullen v. Pennsvlvania
R. Co., 132 Pa. St. 107, 19 Atl. 27, 19 Am.
St. Rep. 591.

Virginia.— Norfolk, etc., R. Co. v. Armsby,
27 Gratt. 455.

See 41 Cent. Dig. tit. " Railroads," § 1297.
70. Raden i: Georgia R. Co., 78 Ga. 47

(boys seventeen years old) ; Krenzer v. Pitts-

burg, etc., R. Co., 151 Ind. 587, 43 N. E. 649,

52 N. E. 220, 68 Am. St. Rep. 252 (holding
that special findings that a boy seven and
one-half years old went to sleep on a rail-

road track, and that he knew that trains

were run thereon, and liad capacity sufficient

to understand that if he remained on the
track he was liable to be run over, show con-

tributory negligence so conclusively as to

prevail over a general verdict for plaintiff)
;

St. Louis Southwestern R. Co. v. Shiflet, 94
Tex. 131, 58 S. W. 945 [reversing (Civ. App.
1900) 56 S. W. 697] (holding that the negli-

gence consists in the position he occupies

and not in his liability to go asleep) ; Rudd
V. Richmond, etc., R. Co., 80 Va. 546.

Where a child is injurtd by a train while
asleep on the track, and the persons in charge
of the train, although negligent in proceed-

ing at excessive speed and in failing to ring
the bell, did not know of his presence in

time to avoid the injury, the company is not
liable. Krenzer v. Pittsburg, etc., R. Co., 151

Ind. 587, 43 N. E. 649, 52 N. E. 220, 68 Am.
St. Rep. 252.

71. Missouri.— Payne v. Chicago, etc., R.
Co., (1895) 30 S. W. 148, although the train

was running at an unlawful rate of speed.

New York.— Le Due v. New York Cent.,

etc., R. Co., 92 N. Y. App. Div. 107, 87 N. Y.
Suppl. 364.

North Carolina.— Meredith v. Richmond,
etc., R. Co., 108 N. C. G16, 13 S. E. 137, non-
suit held proper.

Ohio.— Cleveland, etc., R. Co. v. Gahan,
24 Ohio Cir. Ct. 277.

M'isconsin.-— Lofdahl r. Minneapolis, etc.,

R. Co., 88 Wis. 421, 60 N. W. 795.
United States.— Cleveland, etc., R. Co. v.

Tartt, 64 Fed. 830, 12 C. C. A. 625, unless the
injury was wilfully inflicted.

72. Greshem v. Louisville, etc., R. Co., 24
S. W. 869, 15 Ky. L. Rep. 599; Payne v.

Chicago, etc., R. Co., 129 Mo. 405, 31 S. W.
885; McPhillipa v. New York, etc., R. Co.,

12 Daly (N. Y.) 365; Philadelphia, etc., R.
Co. V. Spearen, 47 Pa. St. 300, 86 Am. Dec.
644.

That a child five years old, while walking
on a path twenty-two feet wide between sev-

eral railroad tracks, suddenly ran on one
of the tracks in front of a moving freight
car and was injured does not conclusively
show contributory negligence. Ficker v.

Cleveland, etc., R. Co., 9 Ohio S. & C. PI.

Dec. 804, 6 Ohio N. P. 36, 7 Ohio N. P.
600.

Presumption of speed.—A child on or near
the track has no right to presume that the
train which causes the injury is running
at less than the rate limited by ordinance
when by looking he could see that it is

moving faster, where he is a bright boy
and familiar with the movements and speed
of trains at the place where the injury

[X, E, 4, a, (iv), (b), (1)J
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and prudence in proportion to his defect.'^ If his hearing is defective he should
exercise greater care and caution in the use of his remaining senses; '* and if in

view of such defect he fails to take proper precautions for his safety/^ as in failing

to use proper care in looking for approaching trains/" he is guilty of contributory
negligence precluding a recovery, unless the railroad company was wilfully, grossly,

or recklessly negligent,'' or failed to exercise ordinary care to prevent the injury

after discovering his peril.'* So it is contributory negUgence for an epileptic to

walk upon railroad tracks, where he falls in a fit and is struck."

(2) Intoxicated Pebsons. The fact that a person is intoxicated does not
excuse him from the consequences of his contributory negligence; and if a person
in such condition goes or places himseK upon or near a railroad track in such a
position as to be in the way of passing trains, and by reason of his condition fails

to exercise proper care and precaution for his safety, he cannot recover for injuries

sustained,^" unless those in charge of the train which caused the injury could have

occurs. Graney v. St. Louis, etc., R. Co., 157
Mo. 666, .57 S. W. 276, 50 L. E. A. 153.

73. See Galveston, etc., K Co. v. Kyon,
80 Tex. 59, 15 S. W. 588.

One of defective eyesight and hearing is

guilty of contributory negligence in walking
upon a railroad track at a time when a train

is known to be due. Maloy v. Wabash, etc.,

E. Co., 84 Mo. 270.

74. Louisville, etc., R. Co. v. McCombs, 54
S. W. 179, 21 Ky. L. Rep. 1232; Schexnaydre
V. Texas, etc., R. Co., 46 La. Ann. 288, 14

So. 513, 49 Am. St. Rep. 321. See also

Houston, etc., R. Co. r. Harvin, (Tex. Civ.

App. 1899) 54 S. W. 629.

75. Laicher v. New Orleans, etc., R. Co.,

28 La. Ann. 320.

Illustrations.— Thus it is contributory,

negligence precluding a recovery, for one
who is very deaf to voluntarily go on a rail-

road track at a time when he must know
that a train is approaching and without
taking any precautions for his safety (Me-
Iver V. Georgia, etc., R. Co., 108 Ga. 306,

33 S. E. 901) ; or to go upon the track in

full view of a rapidly approaching train in

order to cross it at a private crossing, at

which it is not the practice to give signals,

although no signal is given (Johnson r.

Louisville, etc., R. Co., 91 Kv. 651, 25 S. W.
754).
That the place at which the accident oc-

curred was constantly used by the public

as a pathway does not excuse a failure of

one who is very deaf to exercise reasonable

care. Mclver v. Georgia, etc., R. Co., 108

Ga. 306, 33 S. E. 901. Thus where a very
deaf man voluntarily walks on a track when
a regular passenger train is due, and is killed,

he is guilty of contributory negligence, al-

though that part of the track is used by the

public as a pathway. Roach v. Atlanta, etc.,

R. Co., 119 Ga. 98, 45 S. E. 963.

76. Colorado.— Kennedv v. Denver, etc.,

E. Co., 10 Colo. 493, 16 Pac. 210, struck

from behind while walking on the track.

Kansas.—^Atchison, etc., R. Co. v. Priest,

50 Kan. 16, 31 Pac. 074.

Maryland.— State v. Baltimore, etc., R. Co.,

69 Md. 494, 16 Atl. 210, 9 Am. St. Rep. 436,

holding that such a person is bound to exer-

cise constant watchfulness.

[X, E, 4, a, (IV), (B), (1)]

Mississippi.— Hackney v. Illinois Cent. R.
Co., (1903) 33 So. 723 (holding that where
deceased, who was quite deaf, was walking
against the wind and rain in open daylight,
and attempted to cross the track without
looking up, he was guilty of such contribu-
tory negligence as to bar a recovery, although
the railroad company was negligent in not
keeping a lookout at that point) ; Turner v.

Yazoo, etc., R. Co., (1903) 33 So. 283.
Missouri.— Carrier L\ Missouri Pac. R. Co.,

175 Mo. 470, 74 S. W. 1002.
Texas.— Galveston, etc., R. Co. v. Ryon,

80 Tex. 59, 15 S. W. 588, holding that where
a deaf man goes upon a track and stands
there unobservant of an approaching train
and is killed, he is guilty of contributory
negligence precluding a recovery notwith-
standing the negligence of the engineer in
failing to keep a lookout for persons on the
track.

Virginia.— Tyler v. Sites, 88 Va. 470, 13
S. E. 978.

Washington.— Hamlin v. Columbia, etc., R.
Co., 37 Wash. 448, 79 Pac. 991, holding that
such a person is bound to exercise continual
vigilance.

See 41 Cent. Dig. tit. " Railroads," § 1303.
77. Schexnaydre v. Texas, etc., R. Co., 46

La. Ann. 248, 14 So. 513, 49 Am. St. Rep.
321 (holding that where a deaf-mute uses
a railroad track as a highway he assumes
the risks of danger, and to render the rail-

road company liable for his death gross neg-
ligence amounting to malice must be shown

) ;

Hamlin v. Columbia, etc., R. Co., 37 Wash.
448, 79 Pac. 991. And see infra, X, E, 4,
a, (V).

78. Turner v. Yazoo, etc., R. Co., (Miss.
1903) 32 Bo. 283, holding, however, that his
peril was discovered too late to prevent the
injury. And see infra, X, E, 6.

79. Marks v. Atlantic Coast-Line Co., 133
N. C. 89, 45 S. E. 468; Tyler v. Kelley, 89
Va. 282, 15 S. E. 509, at a point other than
a public crossing.

80. Alaiama.— Columbus, etc., R. Co v
Wood, 86 Ala. 164, 5 So. 463; Memphis, etc.,

R. Co. V. Womaek, 84 Ala. 149, 4 So. 618.
Georgia.— Wilds v. Brunsvrick, etc., R. Co.,

82 Ga. 667, 9 S. E. 595. Under Code,
§ 2972, if one becomes drunk and in that con-



RAILROADS [33 Cye.j 841

avoided the injury by the exercise of reasonable care after discovering his con-

dition and perilous position," or unless they wilfully or recklessly cause his injury/^

or are guilty of such gross neghgence on their part as in law amounts to a wilful

neglect of duty.*^ The mere fact, however, that the party injured had been

drinking will not prevent a recovery if he was not under the influence of liquor

to a degree that prevented his exercising ordinary care."

(v) Effect of Contributory Negligence Generally— (a) In Gen-

eral. In the absence of statute otherwise, it is well settled that in an action for

injuries caused to one going on or near a railroad track, contributory negligence

on the part of the party injured will bar a recovery, notwithstanding negligence

on the part of the railroad company,^" as in running at an excessive or tmlawful

dition places himself on a railroad track, he
cannot recover for injuries received whether
the railroad company has been negligent or

not. Southwestern R. Co. v. Hankerson, 61

Ga. 114.

Illinois.— Toledo, etc., R. Co. v. Riley, 47
111. 514; Illinois Cent. R. Co. v. Hutchinson,
47 111. 408.

Maryland.— Price v. Philadelphia, etc., R.
Co., 84 Md. 506, 36 Atl. 263, 36 L. R. A. 213,

sitting on track intoxicated.

Michigan.— Marquette, etc., R. Co. v. Hand-
ford, 39 Mich. 537, holding that where the

evidence shows that the party injured was
familiar with the railroad track and knew
that trains frequently passed and that they
ran irregularly, and he was seen standing
on the track about twilight in a drunken
stupor, the case should be taken from the

jury on the ground of contributory negligence.

Missouri.—^Ayres v. Wabash R. Co., 190

Mo. 228, 88 S. W. 608, sitting on end of cross

tie and sinking into a drunken stupor.

Nebraska.— Union Pac. R. Co. v. Smith, 3

Nebr. (Unoff.) 631, 99 N. W. 813.

Neie York.— Harder v. Rome, etc., R. Co.,

2 N. Y. Suppl. 70.

North Carolina.— Norwood v. Raleigh, etc.,

R. Co., Ill N. C. 236, 16 S. E. 4.

Ohio.— Balser v. Chicago, etc., R. Co., 9

Ohio S. & C. PI. Dec. 523, 7 Ohio N. P. 482.

Pennsylva/nia.— Jam v. Delaware, etc.,

Canal Co., 142 Pa. St. 617, 21 Atl. 1012.

Texas.— Smith v. Fordyce, (1891) 18 S. W.
663 (going upon a railroad track in a state

of intoxication and sitting down upon the

track and going to sleep) ; Houston, etc., R.

Co. V. Sympkins, 54 Tex. 615, 38 Am. Rep.
632.

Virginia.— Norfolk, etc., R. Co. v. Harman,
83 Va. 553, 8 S. E. 251.

Mlsoonsim.—Anderson v. Chicago, etc., R.

Co., 87 Wis. 195, 58 N. W. 79, 23 L. R. A.

203; McDonald v. Chicago, etc., R. Co., 75

Wis. 121, 43 N. W. 744.

See 41 Cent. Dig. tit. " Railroads," § 1304.

It is an elementary principle that intoxica-

tion will never excuse one for failure to exer-

cise the measure of ordinary care and pru-

dence which is due from a sober man under

the same circumstances. Smith v. Norfolk,

etc., R. Co., 114 N. C. 728, 19 S. E. 863, 923,

25 L. R. A. 287.

It is gross negligence for a person in a

state of intoxication to lie down upon a

railroad track. Williams v. Southern Pac.

R. Co., (Cal. 1885) 9 Pac. 152.

81. Williams v. Southern Pac. R. Co., (Cal.

1885) 9 Pac. 152; Price v. Philadelphia, etc.,

R. Co., 84 Md. 506, 36 Atl. 263, 36 L. R. A.

213; Smith v. Fordyce, (Tex. 1891) 18 S. W.
663. See also Hord v. Southern R. Co., 129

N. C. 305, 40 S. E. 69; and infra, X,
E, 6.

82. Illinois Cent. R. Co. v. Hutchinson, 47

111. 408; Houston, etc., R. Co. v. Sympkins,
54 Tex. 615, 38 Am. Rep. 632. And see in-

fra, X, E, 4, a, (V).

83. Illinois Cent. R. Co. i'. Hutchinson, 47
111. 408.

84. Balser v. Chicago, etc., R. Co., 9 Ohio
S. & C. PI. Dec. 523, 7 Ohio N. P. 482. See

Houston, etc., R. Co. v. Reason, 61 Tex. 613;
Gulf, etc., R. Co. V. Matthews, 28 Tex. Civ.

App. 92, 66 S. W. 588, 67 S. W. 788.

85. Alabama.— Southern R. Co. v. Bush,
122 Ala. 470, 26 So. 168.

Arkansas.— St. Louis, etc., R. Co. v. Jor-

dan, 65 Ark. 429, 47 S. W. 115 (violation

of statute requiring a lookout) ; St. Louis,

etc., R. Co. V. Ross, 61 Ark. 617, 33 S. W.
1054.

California.— Trousclair v. Pacific Coast
Steam-Ship Co., 80 CaL 521, 22 Pac. 258.

Illinois.— Chicago, etc., R. Co. v. Maney,
55 111. App. 588.

Nebraska.— Chicago, etc., R. Co. v. Lilley,

4 Nebr. (Unofl'.) 286, 93 N. W. 1012.

New York.— Owen v. Hudson River R. Co.,

7 Bosw. 329 [.affirmed in 35 N. Y. 516].

North Carolina.— Lea v. Durham, etc., R.
Co., 129 N. C. 459, 40 S. E. 212.

Ohio.— Ohio, etc., R. Co. v. Hunt, 6 Ohio
Dec. (Reprint) 758, 7 Am. L. Rec. 739;
Such V. Cleveland, etc., R. Co., 2 Ohio Dec.

(Reprint) 352, 2 West. L. Month. 486;
Balser v. Chicago, etc., R. Co., 9 Ohio S. & C.

PI. Dec. 523, 7 Ohio N. P. 482.

Pennsylvania.— Little Schuylkill Nav. R.,

etc., Co. V. Norton, 24 Pa. St. 465, 64 Am.
Dec. 672.

Texas.— Missouri Pac. R. Co. v. McKernan,
82 Tex. 204, 17 S. W. 1057.

See 41 Cent. Dig. tit. " Railroads," § 1314.

If the negligence has been mutual and con-

current in the production of the injury, no
action lies for the reason that as there can
be no apportionment of damages, there can
be no recovery. Northern Cent. R. Co. v.

State, 29 Md. 420, 96 Am. Dec. 545.

[X, E, 4, a, (V), (A)]
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rate of speed/" or without giving the proper or required signal/' unless it fails

to use due care and diligence to avert the accident after discovering his peril/'

or unless it wilfully, wantonly, or recklessly causes the injury.*' While it has
been held that the injured party cannot recover within the meaning of the above
rule, for injuries to which his own negligence in any way contributes,"" the weight
of authority is to the effect that contributory negligence bars a recovery only
where it is concurrent and forms the proximate cause of the injury complained
of,°' for if the negUgence of the railroad company is the proximate and that
of the party injured merely the remote cause of the injury, an action is maintain-
able therefor notwithstanding the party injured may not have been entirely free

from fault. "^

(b) Under Statutes Imposing Liability on Railroad Company. Contributory
negligence as a defense in actions under the statutes imposing a UabiUty for dam-
ages, where a railroad company fails to exercise the statutory precautions

depends upon the wording of the statute."^ Under some statutes it is held that

86. Illinois Cent. R. Co. c. Willis, 123 Ky.
636, 97 S. W. 21, 29 Ky. L. Rep. 1187;
Hughes V. Louisville, etc., R. Co., 67 S. W.
984, 23 Ky. L. Rep. 2288; Louisville, etc., R.
Co. v. McCombs, 54 S. W. 179, 21 Ky. L. Rep.
1232; Hoover v. Texas, etc., R. Co., 61 Tex.

503.

Sunning through a town, city, or village at
a rate of speed forbidden by ordinance or
statute does not render the railroad company
liable to one who is injured by reason of

his contributory negligence. St. Louis, etc.,

R. Co. V. Andres, 16 Til. App. 292; Pennsyl-
vania Co. V. Meyers, 136 Ind. 242, 36 N. E.

32; Collins v. Illinois Cent. R. Co., 77 iliss.

855, 27 So. 837; Strong i\ Canton, etc., R.
Co., (Miss. 1888) 3 So. 465.

87. Alalama.— Mizzell v. Southern R. Co.,

132 Ala. 504, 31 So. 86.

Kentucky.— Hughes v. Louisville, etc., R.
Co., 67 S. W. 984, 23 Ky. L. Rep. 2288.

Massachusetts.— Byrnes v. New York, etc.,

R. Co., 195 Mass. 437, 81 N. E. 187.

Missouri.— Dlauhi v. St. Louis, etc., R.
Co., 105 Mo. 645, 16 S. W. 281.

Texas.— Hoover v. Texas, etc., R. Co., 61
Tex. 503.

88. Savannah, etc., R. Co. v. Meadors, 95
Ala. 137, 10 So. 141; Strong v. Canton, etc.,

R. Co., (Miss. 1888) 3 So. 465; Missouri
Pac. R. Co. V. McKernan, 82 Tex. 204, 17

S. W. 1057. And see infra, X, E, 6.

89. Alabama.— Nave v. Alabama Great
Southern R. Co., 96 Ala. 264, 11 So. 391;
Georgia Pac. R. Co. v. O'Shields, 90 Ala. 29,

8 So. 248.

California.— Trousclair v. Pacific Coast
Steam-Ship Co., 80 Cal. 521, 22 Pac. 258.

Georgia.— Rome R. Co. v. Barnett, 89 Ga.

718, 15 S. E. 639 (holding that where the

party injured could have protected himself

by tiie use of ordinary care, a railroad com-
pany can be held liable only in case the per-

son in charge of the engine wilfully ran the

train against him or was guilty of such gross

negligence and recklessness as was equivalent

to wilfulness ) ; Western, etc., R. Co. v. Bloom-
ingdale, 74 Ga. 604.

Illinois.— Lake Shore, etc., R. Co. v. Bode-

mer, 139 111. 596, 29 N. E. 692. 32 Am. St.

Rep. 218 [affirming 33 111. App. 479].

[X, E, 4, a, (V), (a)]

Indiana.— Pennsylvania Co. v. Meyers, 136

Ind. 242, 36 N. E. 32; Pennsylvania Co. v.

Sinclaij, 62 Ind. 301, 30 Am. Rep. 185;
Jeffersonville, etc., R. Co. v. Goldsmith, 47
Ind. 43.

Mississippi.—• Vicksburg, etc., R. Co. D.

Barmore, 87 Miss. 273, 39 So. 1013, holding
that where an employee of defendant, who,
knowing plaintiff's perilous situation, wan-
tonly ran over him with a railroad tricycle,

contributory negligence of plaintiff was no
defense.

Ohio.— Such V. Cleveland, etc., R. Co., 2

Ohio Dec. (Reprint) 352, 2 West. L. Month.
486.

Texas.— McDonald v. International, etc.,

R. Co., (Civ. App. 1893) 21 S. W. 774.

West Virginia.— Carrico v. West Virginia
Cent., etc., R. Co., 35 W. Va. 389, 14 S. E.
12.

What constitutes wilful, wanton, or gross
negligence see infra, X, E, 7.

90. Patterson i;. Philadelphia, etc., R. Co.,

4 Houst. (Del.) 103.

91. Arkansas.— Little Rock, etc., R. Co. v.

Pankhurst, 36 Ark. 371.

Maryland.— Northern Cent. R. Co. i\

State, 29 Md. 420, 96 Am. Dec. 545.

Missouri.— Kennayde v. Pacific R. Co.,

45 Mo. 255.

Texas.— San Antonio, etc., R. Co. v. Jazo,

(Civ. App. 1894) 25 S. W. 712.

Virginia.— Virginia Midland R. Co. v.

White, 84 Va. 498, 5 S. E. 573, 10 Am. St.

Rep. 874.

As to when contributory negligence is prox-

imate cause see supra, X, E, 4, a, (l), (J).

92. Northern Cent. R. Co. i'. State, 29 Md.
420, 96 Am. Dec. 545; Fitzgibbons r. Man-
hattan R. Co., 88 N. Y. Suppl. 341. And
see infra, X, E, 6.

If the accident could have been avoided had
there been a lookout on the rear end of a

backing train, as a city ordinance required,

the party injured may recover notwithstand-

ing he was negligent in going on the track

without listening or looking. Bergman v.

St. Louis, etc., R. Co., 88 Mo. 678, 1 S. W.
384.

93. See Pittsburgh, etc., R. Co. v. Methven,
21 Ohio St. 586.
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contributory negligence is a good defense as at common law, notwithstanding a

violation of such statute by the railroad company."* Under other statutes, while

contributory negligence is no bar to the action, it is a good defense in mitigation

of damages. °^ And under others contributory negligence is no defense unless

it consists of a voluntary, deliberate, wilful, and reckless exposure to danger.'"

(c) Comparative Negligence."'' The common-law doctrine of comparative neg-

ligence either has never been recognized or has been abolished in probably all

jurisdictions. *' In some jurisdictions, however, there is a modification of this

doctrine by statute, under which, while the party injured is debarred from recov-

ering for injuries caused entirely by his negligence or by his consent,'" yet where
both parties are in fault and contribute to the injury, the contributory negligence

94. Murphy v. Chicago, etc., R. Co., 45
Iowa 661, under Laws (1862), o. 169, § 7.

Applications.— Contributory negligence has
been held a good defense under a statute

making a railroad company liable for all

damages resulting from neglect to keep a
constant lookout on its trains for persons or

property on the track (Little Rock, etc., R.
Co. V. Smith, (Ark. 1898) 43 S. W. 969
[Act of April 8, 1891] ; St. Louis Southwest-
ern R. Co. V. Dingman, C2 Ark. 245, 35

S. W. 219 ; St. Louis, etc., R. Co. v. Leathers,
62 Ark. 235, 35 S. W. 216) ; or under a stat-

ute providing that injuries resulting in

running trains at a greater speed than is

permitted by ordinance shall be presumed
" to have been done by the negligence of the

said corporation or their agents "
( Chicago,

etc., R. Co. V. Gunderson, 65 111. App. 638,
Rev. St. c. 114, § 87) ; or under a statute
requiring railroad companies to construct
at points where the road crosses a public
highway, safe crossings and cattle-guards,
and making them liable for damages caused
by neglect to do so, and providing that the
injured party need only prove such neglect
to authorize a recoverv (Ford v. Chicago,
etc., R. Co., 91 Iowa 179, 59 N. W. 5, 24
L. R. A. 657, under Code (1873), § 1288).

95. Under Tenn. Code, §§ 1166-1168 (Milli-

ken & V. Code, §§ 1298-1300), making a,

raili-oad company liable in case of failure
to observe the precautions required, although
the party injured was negligent, contributory
negligence, however gi-oss, docs not operate
as an absolute bar to an action against a
railroad company for injuries resulting from
the non-observance of the statutory precau-
tions; but such negligence goes only in
mitigation of damages. Chesapeake, etc., R.
Co. r. Foster, 88 Tenn. 671, 13 S. W. 694,
14 S. W. 428 ; and Tennessee cases cited
infra, X, E, 4, a, (v), (c) text and note 1.

Under sucTi statute the failure of an engineer
to sound the alarm whistle the Instant he
saw a person on the track as required by
statute renders the company liable for in-

jury to such person, although he himself was
guilty of contributory negligence. Hill v.

Louisville, etc., R. Co., 9 Heisk. (Tenn.)
823.

96. Pulliam v. Illinois Cent. R. Co., 75
Miss. 627, 23 So. 359.

In Mississippi, where the injured party's
conduct is a voluntary, deliberate, wilful, and

reckless exposure he cannot recover for a
violation of Code (1892), § 3549, making rail-

road companies liable for every injury in-

flicted by trains or engines backing into a
passenger depot when not preceded by a serv-

ant of the company to give warning " without
regard to mere contributory negligence " of

the person injured (Sledge v. Yazoo, etc., R.
Co., 87 Miss. 566, 40 So. 13; Yazoo, etc.,

R. Co. V. Metcalf, 84 Miss. 242, 36 So. 259) ;

nor for a violation of section 3548, declaring
that in the case of injury from a flying

switch within a municipality, the railroad
company shall be liable without regard to
" mere contributory negligence " of the per-
son injured (Pulliam v. Illinois Cent. R.
Co., 75 Miss. 627, 23 So. 359; Alabama, etc.,

R. Co. V. Jones, 73 Miss. 110, 19 So. 105,

55 Am. St. Rep. 488), although nothing short
of such conduct will bar a right of recovery
in such cases (Pulliam v. Illinois Cent. R.
Co., supra; Alabama, etc., R. Co. v. Jones,
supra)

.

97. Comparative negligence in general see
Negligence, 29 Cyc. 559.

98. Cleveland, etc., R. Co. v. Maxwell, 59
TU. App. 673; Kinnare v. Chicago, etc., R.
Co., 57 111. App. 153; O'Keefe v. Chicago,
etc., R. Co., 32 Iowa 467 ; Mynuing v. De-
troit, etc., R. Co., 59 Mich. 257, 26 K W.
514. See, generally, Negligence, 29 Cyc. 560.
In Illinois where the doctrine of compara-

tive negligence formerly prevailed, it was ap-
plied in the following cases: Chicago, etc., R.
Co. V. Dickson, 88 III. 431 ; Galena, etc., R. Go.
V. Jacobs, 20 111. 478; Chicago, etc., R. Co.
V. Des Lauriers, 40 111. App. 654; St. Louis,
etc., R. Co. V. Andres, 16 III. App. 292;
Springfield City R. Co. v. De Camp, II 111.

App. 475.

99. Florida Cent., etc., R. Co. v. Fox-
worth, 41 Pla. 1, 25 So. 338, 79 Am. St.
Rep. 149.

In Georgia under Code, § 2972, there can
be no recovery if the party injured could by
ordinary care have avoided the consequences
of the railroad company's negligence (Fulcher
V. Georgia Cent. R. Co., 110 Ga. 327, 35 S. E.
280; White v. Central R., etc., Co., 83 Ga.
595, 10 S. E. 273; Central R. Co. v. Thomp-
son, 76 Ga. 770) ; nor under section 3034, if

the injury to such person is done by his con-
sent or is caused by his own negligence (White
V. Central R., etc., Co., supra). The defenses
under these two sections are not identical;

[X, E, 4, a, (v), (c)]



84:4 [33 Cyc] RAILROADS

of the party injured does not wholly bar a recovery, but merely goes to diminish
the amount of his damages in proportion to the fault attributable to him.'

b. Of Persons at Stations ^— (i) In General. Although a person going
upon or passing over grounds connected with railroad depots or stations assumes
only such risks as are reasonably to be apprehended from the position in which
he places himself/ he is presumed to know that the place is dangerous and is

required to use care and prudence commensurate with the Icnown dangers of the
place; and if he fails to exercise such care whereby he is injured, he is guilty of

contributory negligence precluding a recovery,* unless the railroad company
wantonly, recklessly, or wilfully inflicts the injury,^ or unless it fails to exercise

ordinary care after discovering his peril to avoid injuring him/ Although such
person goes upon station or depot premises through the inducement or upon the
express or impUed invitation of a railroad company, he is bound to exercise ordi-

nary care and precaution for his own safety,' both from dangers incident to the
running of trains,* and in respect to the condition of the platform or other prem-

and for a discussion of the distinction see

Central R. Co. v. Harris, 76 Ga. 501.

1. Florida Cent., etc., R. Co. v. Foxworth,
41 Fla. 1, 25 So. 338, 79 Am. St. Rep. 149;
Central R. Co. v. Harris, 76 6a. 501 {under
Code, § 3034).
Under a Tennessee statute (Milliken & V.

Code, §§ 1298-1300) contributory negligence
of the person injured does not bar a recov-

ery, but it must be considered by the jury
in mitigation of damages. Kuoxville, etc.,

R. Co. !,-. Acuff, 92 Tenn. 26, 20 S. W. 348;
Nashville, etc., R. Co. v. Smith, 9 Lea 470;
Nashville, etc., R. Co. r. Nowlin, 1 Lea 523;
Railroad Co. v. Walker, 11 Heisk. 383;
Nashville, etc., R. Co. v. Smith, 6 Heisk.
174; Byrne ). Kansas City, etc., R. Co.,

61 Fed. 605, 9 C. C. A. 666, 24 L. R. A.
693.

2. Contributory negligence of passenger at
station see Caeriees, 6 Cyc. 635 et seq.

3. Carver !'. Minneapolis, etc., R. Co., 120
Iowa 346, 94 N. W. 862.
One who assumes the risks incident to

throwing mail bags on a train while in mo-
tion does not thereby assume the risk of a
mail bag being thrown from a train and
striking him. Carver v. Minneapolis, etc.,

R. Co., 120 Iowa 346, 94 N. W. 862.
Assumption of risk.—A wife living with

her husband in a railroad station and assist-

ing him in the performance of his duties
does not assume the risk of the railroad com-
pany's affirmative negligence in permitting
the track to deteriorate, or of the negligence
of the operatives of a train in running it

at an excessive rate of speed. Croft v. Chi-
cago, etc., R. Co., 134 Iowa 411, 109 N. W.
723.

4. Illmois.— Illinois Cent. R. Co. v. Ham-
mer, 72 111. 347; Illinois Cent. R. Co. v.

Brookshire, 3 111. App. 225.

Indiana.— Hill v. Indianapolis, etc., R. Co.,

31 Ind. App. 98, 67 N. E. 276, walking near
track ahead of train which the injured party
knew would move in his direction, without
looking or listening.

Kentucky-— Williams v. Louisville, etc.,

R. Co., 98" Ky. 247, 32 S. W. 934, 41 S. W.
1100, 17 Ky.' L. Rep. 860.
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Texas.— International, etc., R. Co. v. De
Bajligethy, 9 Tex. Civ. App. 108, 28 S. W.
829.

United States.— Rich v. Chicago, etc., R.
Co., 149 Fed. 79, 78 C. C. A. 663; Chat-
tahopga, etc., R. Co. v. Downs, 106 Fed. 641,
45 C. C. A. 511, holding that where a per-

son without looking for trains steps directly
in front of an approaching engine from the
platform of an express company's building
which he has visited for express packages
is guilty of a want of ordinary care under
Ga. Code, §§ 2972, 3034.

See 41 Cent. Dig. tit. "Railroads," § 891.
The platform of a railroad company at its

station is not a public highway, but is erected
expressly for the accommodation of passen-
gers ; and other persons, although usually
allowed to walk over it, are not entitled to re-

cover for injuries received if they come upon
_ it in such numbers that it breaks down with
"their weight. Gillis i). Pennsylvania R. Co.,

59 Pa. St. 129, 98 Am. Dec. 317.
5. Chicago, etc., R. Co. v. Johnson, 53

HI. App. 478 ; Illinois Cent. R. Co. v. Brook-
shire, 3 111. App. 225.

6. Little Rock, etc., R. Co. v. Cavenesse,
48 Ark. 106, 2 S. W. 505.

7. Atchison, etc., R. Co. v. Johns, 36 Kan.
769, 14 Pac. 237, 59 Am. Rep. 609.
Standing upon the platform of a station is

not of itself such contributory negligence as
will prevent a recovery for injuries received
while standing thereon through the negli-

gence of the railroad company. Atchison,
etc., R. Co. i\ Johns, 36 Kan. 769, 14 Pac.
237, 59 Am. Rep. 609.

Acts in emergencies.— Where a person,
while at defendant's depot, is scalded by
steam and hot water escaping from defend-
ant's engine and in her fright and endeavor
to escape she runs against a post and is in-

jured, the fact that she acted wildly and
negligently in order to save herself from
the dane;er does not prevent a recovery.
Gulf, etc':, R. Co. V. Tullis. 41 Tex. Civ. App.
219, 91 S. W. 317.

8. Little Rook, etc., R. Co. v. Cavenesse, 48
Ark. 106, 2 S. W. 505; Esrey 7\ Southern
Pac. Co., 88 Cal. 399, 26 Pac. 211 (standing
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ises.° Thus it is contributory negligence precluding a recovery for a person to

go along or to attempt to cross the tracks at a station near an approaching train

without exercising proper care," notwithstanding the train is being run at an
excessive or illegal rate of speed," or without giving the proper or statutory sig-

nals; '^ or to attempt to climb through or under trains or cars standing at the

station and which are liable to be moved at any moment.'^ Likewise one whose
duty it is to carry mail to and from trains is required to use ordinary care in doing
so, both in going upon or near the tracks and along platforms and station prem-
ises." But it has been held that where a railroad company stops a train where

between track and platform for a train to

pass held contributory negligence) ; Zumault
v. Kansas City Suburban Belt R. Co., 175
Mo. 288, 74 S". W. 1015 (holding that it is

contributory negligence for a man in posses-

sion of all his faculties and familiar with the
movements of trains, while momentarily ex-

pecting one's arrival, to sit on the station

platform so near the tracks that a train
could not pass without striking him, and to

turn his face opposite to the direction in

which the train was coming and either fall

asleep or for some other cause become obliv-

ious to his surroundings )

.

9. St. Louis, etc., R. Co. v. Fairbairn, 48
Ark. 491, 4 S. W. 50 (holding that the act

of one in going at dusk upon a defective

station platform to read a notice which the
company was required by law to post there
is not p&r se negligence) ; Hathaway v. New
York, etc., R. Co., 182 Mass. 286, 65 N. E.
387; Archer v. Union Pac. R. Co., 110 Mo.
App. 349, 85 S. W. 934 (holding that where
a railroad company has placed a car for

the use of a company traveling in it on an
unobstructed walk leading directly to the
steps, it is contributory negligence for one
of such company to choose another way in

approaching the car whereby he is injured) ;

Renneker v. South Carolina R. Co., 20 S. C.

219.

10. Massachusetts.— Young v. Old Colony
R. Co., 156 Mass. 178, 30 N. E. 560; Hinck-
ley V. Cape Code R. Co., 120 Mass. 257;
Bancroft v. Boston, etc., R. Corp., 97 Mass.
275.

Mississippi.— Crawley v. Richmond, etc.,

R. Co., 70 Miss. 340, 13 So. 74.

Pennsylvania.— Foreman v. Pennsylvania
R. Co., 159 Pa. St. 541, 28 Atl. 358 [affirming
11 Pa. Co. Ct. 475] ; Irey v. Pennsylvania
R. Co., 132 Pa. St. 563, 19 Atl. 341.

Wisconsin.— Olson v. Chicago, etc., R. Co.,

81 Wis. 41, 50 N. W. 412, 1096.
Canada.— Casey v. Canadian Pac. R. Co.,

15 Ont. 574.

See 41 Cent. Dig. tit. "Railroads," § 891.

Where there is no other safe and convenient
mode of reaching the highway it is not neg-
ligence for a person to cross the track of a
railroad company after alighting at the sta-

tion platform, m order to reach the high-
way (Hoffman v. New York Cent., etc., R.
Co., 75 N._ Y. 605 [affirming 13 Hun 589] )

,

although it is otherwise where a safe and
convenient way of crossing has been provided
by the railroad company (Wilby v. Midland
R. Co., 35 L. T. Rep. N. S. 244).

A remark by a station agent to the party
injured that his train is coming is not an
assurance or guaranty that the approach-
ing train is the proper train, but is merely
an inference based upon the course of events

which the party injured himself could draw
as well as such agent. White v. New York
Cent., etc., R. Co., 68 N. Y. App. Div. 561,

73 N. Y. Suppl. 827 [affirmed in 174 N. Y.
543, 67 N. E. 1091].
That the railroad company violated its rule

prohibiting freight trains from passing be-
tween a station house and a standing pas-

senger train while receiving or discharging
passengers does not render the company
liable for an injury to a person carelessly
walking upon the track several yards from
the station. Lake Shore, etc., R. Co. v.

Hart, 87 III. 529.
11. Crawley v. Richmond, etc., R. Co., 70

Miss. 340, 13 So. 74.

12. Barber v. Richmond, etc., R. Co., 34
S. C. 444, 13 S. B. 630.

13. Bartelson v. Chicago, etc., R. Co., 5
Dak. 313, 40 N. W. 531; Central R., etc.,

Co. V. Dixon, 42 Ga. 327; Chicago, etc., R.
Co. c. Coss, 73 111. 394, holding that a person
is guilty of contributory negligence preclud-
ing a recovery in attempting to pass between
the cars of a freight train to which was
attached an engine with steam up and which
was liable to start at any moment, without
permission or notice to any one in charge of
the freight train who had authority over it,

in order to reach a passenger train standing
on the other side.

14. loioa.— Mabbott v. Illinois Cent. R.
Co., 116 Iowa 490, 89 N. W. 1076, holding that
a mail carrier who uses a push cart in his
work is negligent in placing his push cart
so near the train as to be injured by its
moving.

Michigan.— Tubbs v. Michigan Cent. R.
Co., 107 Mieh. 108, 64 N. W. 1061, 61 Am.
St. Rep. 320, holding that whether the per-
son relying upon the custom not to run
trains between a depot and a standing train
opposite it is guilty of contributory negli-
gence in going on the intervening track to
get mail or express from the train opposite
without looking to see if another train is

approaching is a question for the jury.
Missouri.— Moody v. Pacific R. Co., 68

Mo. 470.

New York.— White v. New York Cent.,
etc., R. Co., 68 N. Y. App. Div. 561, 73
N. Y. Suppl. 827 [affirmed in 174 N. Y. 543,
67 N. E. 1091].

[X, E, 4, b, (I)]



846 [33 Cyc] RAILROADS

other tracks are between it and the depot platform, passengers and other persons

rightfully there have a right to presume that they will be protected from danger,

and are under no obhgation to look and Usten in order to guard against the approach
of other trains.^^

(ii) Care of Horses and Teams. It is the duty of one riding or driving

a horse or team on station grounds to use proper care and precaution to prevent
being injured by its becoming frightened; and if he fails to do so he cannot recover

for injuries received,'" unless those in charge of the train fail to exercise ordinary

care to prevent the injury." Ordinary care in this respect may require that

those in charge of a horse or team should drive it away when it becomes restless

instead of trying to control it," and that parties in the vehicle to which the horse

is hitched should ahght.'°

e. Of Persons Working On or About Tracks or Cars. Where a person is law-

fully engaged on or about the tracks or cars of a railroad company in work which
requires his attention, he is required to exercise an ordinary degree of care under
the circumstances,^" as in the care and control of horses or teams being used about

Pennsylvania.— Dell r. Phillips Glass Co.,

169 Pa. St. .549 .32 Atl. 601.

See 41 Cent. Dig. tit. "Railroads,'' § 891.

A mail carrier injured while standing at
the end of a platform, by being struck by a
mail bag thrown from a moving train does
not assume tlie risk of such injury, although
he knew of the custom of the mail clerk to

throw the mail bags from the train while
in motion, where such custom was to throw
the bags from the train at a different point
on tlie platform. Carver r. Minneapolis,
etc., R. Co., 120 Iowa 346, 94 N. W. 862.

Falling ofi platform.— ^^Tiere a man em-
ployed to deliver the mail at night at a
railroad station, knowing that the platform
is unguarded by a rail, goes out of the depot
in the dark to deliver the mail to the mail
car without a lantern and falls off the plat-

form and is injured, he is not entitled to

recover from the railroad company. Sweet
r. Union Pac. R. Co., 65 Kan. 812, 70 Pac.

883.

15. Atchison, etc., R. Co. i . McElroy, 76
Kan. 271, 91 Pac. 785, 123 Am. St. Rep. 134,

13 L. R. A. N. S, 620.

16. Flagg r. Chicago, etc., R. Co., 96 Mich.
30, 55 N. W. 444, 21 L. R. A. 835.

17. Ward v. Maine Cent. R. Co., 96 Me.
136, 51 Atl. 947.

18. Flagg f. Chicago, etc., R. Co., 96 Mich.
30, 55 N. W. 444, 21 L. E. A. 835, holding
this to be true where a young horse stand-

ing at a railroad station at which it had
never been before became restless at the

sound of an approaching train before it

had come in sight.

19. Flagg r. Chicago, etc., R. Co., 96 Mich.
30. 55 y. W. 444, 21 L. R. A. 835.

20. Illinois.— Illinois Cent. R. Co. v. An-
derson, 184 111. 294, 56 N. E. 331 [affirming

81 111. App. 137].

Indiana-.— St. Louis, etc., R. Co. v. Ridge,

20 Ind. App. 547, 49 N. E. 828.

Kentucky.— Cincinnati, etc., R. Co. v.

Vaught, 78 S. W. 859, 25 Ky. L. Rep. 1766,

1870.

Maryland.— Baltimore, etc., E. Co. v.

Charvat, 94 Md. 569, 51 Atl. 413.
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Michigan.— Sheltrawn r. Michigan Cent.

R. Co., 128 Mich. 669, 87 X. W. 893.

Missouri.— Ridings v. Hannibal, et<;., R.
Co., 33 Mo. App. 527.

Xew York.— German v. Suburban Rapid-
Transit Co., 13 X. Y. Suppl. 897 [affirmed

in 128 X. Y. 681, 29 X. E. 149].

Pennsylvania.— Xoll c. Philadelphia, etc.,

R. Co., 163 Pa. St. 504, 30 Atl. 137.

Texas.— Weatherford, etc., R. Co. v. Dun-
can, 10 Tex. Civ. App. 479, 31 S. W. 562.

See 41 Cent. Dig. tit. "Railroads," § 895.

A shipper is bound in going about the prem-
ises of a railroad, in lool^ing after his stock,

to use ordinary care for his own safety,

but need not anticipate danger (Southern R.

Co. !-. Goddard, 121 Ky. 567, 89 S. W. 675,

28 Ky. L. Rep. 523) ; and where the rail-

road "company by its own act has put such

shipper off his guard and given him good
reason to believe that vigilance is not needed,

the lack of such vigilance on his part is no
bar to his claim for damages (Fowler v.

Baltimore, etc., R. Co., 18 W. Va. 579).
The failure of a railroad employee to use

a danger signal on a car which he is repairing,

as required by the rules of the company,
cannot be set up as contributory negligence

in an action by such employee against an-

other railroad company for injury caused

by the backing of an engine of defendant

against the car which he was repairing,

when such engine was wrongfully on the

tracks of the companv which employed
plaintiff. Ft. Worth, etc., R. Co. r. Bell,

5 Tex. Civ. App. 28. 23 S. W. 922.

A railroad brakeman engaged in coupling

and uncoupling cars in the yard of the com-

pany is not guilty of contributory negligence

in riding on a ladder on the side of a freight

car, in going from one point to another in

pursviance of his work. Martin v. Louis-

ville, etc., R. Co., 95 Ky. 612, 26 S. W. 801,

16 Ky. L. Rep. 150.

A railroad fireman is not negligent as a
matter of law in going under his engine

and cleaning out the ashpan, in the per-

formance of his duty, although while doing
so cars are projected against the engine
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the tracks or cars,^* and if he fails to do so he is guilty of contributory negligence
precluding a recovery .^^ But in exercising such care and precaution, such work-
man has a right to rely upon the assumption that the railroad company will exer-
cise proper precautions for his protection/' and negUgence cannot be imputed to
him from the mere fact that he was on the track at the time the train or car which
injured him came along; ^* nor, in the absence of special circumstances suggesting
danger, is he required to exercise active vigilance for approaching trains,^' except

through the negligence of the employees of

another company (Chicago, etc., R. Co. v.

Stephenson, 33 Ind. App. 95, 69 N. E. 270) ;

and the rules of his company requiring car

inspectors to place signals when inspecting

cars are not applicable to him (Chicago,

etc., R. Co. V. Stephenson, swpra).
Where an inspection of brakes is no part

of the duty of a certain railroad employee
he is not negligent in failing to inspect

them. Missouri Pac. R. Co. v. White, 80
Tex. 202, 15 S. W. 808.

21. Illinois Cent. R. Co. v. Keller, 77 111.

App. 474 (holding that the question whether
the person injured was negligent was for

the jurv) ; Hadley v. Lake Erie, etc., R.
Co., 21 Ind. App. 675, 51 N. E. 337 ; Hicks
V. Missouri Pac. R. Co., 46 Mo. App. 304.

22. Arkansas.— Bauer v. St. Louis, etc.,

R. Co., 46 Ark. 388, holding a car inspector

negligent in being struck by a train which
he might or should have avoided.

Illinois.— Chicago Belt R. Co. v. Skszypc-
zak, 225 111. 242, 30 N. E. 113 (track re-

pairer held guilty of contributory negligence

as a matter of law) ; Wilson v. Illinois Cent.

R. Co., 210 111. 603. 71 N. E. 398 [affirming
109 111. App. 542].

lovxi.— Piatt V. Chicago, etc., R. Co., 84
Iowa 694, 51 N. W. 254.

Texas.— Wood r. St. Louis Southwestern
R. Co., (Civ. App. 1908) 107 S. W. 563.

Virginia.— Risque v. Chesapeake, etc., R.
Co., 104 Va. 476, 51 S. E. 730.

See 41 Cent. Dig. tit. "Railroads," § 895.

Illustrations.— Thus a person is guilty of

contributory negligence precluding a recov-

ery, where he is injured while working
about a standing freight car, by other cars

bumping against it, if such cars were put
in motion by his own act in removing the

brakes or uncoupling them from other cars

(Stevenson v. Chicago, etc., R. Co., 18 Fed.

493, 5 McCrary 634) ; or where he volun-

tarily and unnecessarily places himself in

a position of danger near or in front of

moving cars (Johnson r. Minneapolis, etc.,

R. Co., 140 Mich. 292, 103 N. W. 594;
Culbertson v. Milwaukee, etc., R. Co., 88

Wis. 507, 60 N. W. 998) ; or where he re-

moves stakes and cross ties which support
piles of lumber upon a car which he is

unloading so that it falls and injures or

kills him (Hulse v. New York, etc., R. Co.,

71 Hun (N. Y.) 40, 24 N. Y. Suppl. 512).
So where an employee of a warehouse com-
pany, familiar with the warehouse tracks
and method of using them, notices cars on a

track where there were none a few minutes
before, but does not look to see whether
they are moving, and steps upon the track

and is injured by a car being pushed by a
locomotive, he is guilty of contributory negli-

gence as a matter of law, although it was
customary for the engineer to ring a bell,

upon which custom plaintiff relied, and
no bell was rung on this occasion. Stacklii

V. St. Paul, etc., R. Co., 73 Minn. 37, 75
N. W. 734.

Where a workman fails to observe the rules
of his employer whereby he is injured, the
defense of contributory negligence is avail-

able to the railroad company, although no
contract relation exists between it and such
workman. Smith v. Centennial Eureka Min.
Co., 27 Utah 307, 75 Pac. 749.
23. Pittsburgh, etc., R. Co. v. Ives, 12 Ind.

App. 602, 40 N. E. 923; litis v. Chicago,
etc., R. Co., 40 Minn. 273, 41 N. W. 1040;
El Paso, etc., R. Co. v. Darr, (Tex. Civ.
App. 1906) 93 S. W. 166, holding that a
car inspector engaged in inspecting cars for

one company who knew that the yard-master
of another company had seen him at his
work had the right to assume that the yard-
master would not run cars against those he
was inspecting.

A shipper injured on account of an accumu-
lation of ice on a stock chute is not guilty
of contributory negligence in failing to
spread sand or ashes upon the chute, unless
it was glaringly dangerous; it being the
duty

_
of the railroad company to do so.

Kincaid v. Kansas Citv, etc., R. Co., 62
Mo. App. 305.
Assumption of risk.—^Where such workman

stands under no contract relation with the
railroad company, he cannot be held to as-

sume the risk of negligence on the part of
such company. Baltimore, etc., R. Co. v.

Charvat, 94 Md. 569, 51 Atl. 413; Pearl-
stein V. New York, etc., R. Co., 192 Mass. 20,
77 N. E. 1024.
Where a person is injured by the unsound-

ness of an apron covering the space between
a ear which he is unloading and the plat-
form, he is not guilty of contributory negli-

gence in falling from the car on the apron,
which he did not know, or could not have dis-

covered by ordinary inspection, to be un-
sound, unless the fall from the car was the
result of a want of care on his part. Cog-
dell V. Wilmington, etc., R. Co., 130 N. C.
313, 41 S. E. 541.

24. Hudson r. Atlantic Coast Line R. Co.,

142 N. C. 198, 55 S. E. 103; Toledo, etc., R.
Co. V. Chisholm, 83 Fed. 652, 27 C C. A.
663; Stevenson v. Chicago, etc., R. Co., 18
Fed. 493, 5 McCrary 634.

25. Indiana.— Pittsburgh, etc., R. Co. u.

Seivers, 162 Ind. 234, 67 N. E. 680, 70 N. E.
133.
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when he is not at work demanding his attention; ^° and he even has the right to
beconie so engrossed in his labor that he may become oblivious to the approach
of trains.^^ Nor in cases of imexpected or immediate danger is he negligent if

he makes a mistake of judgment in his movements.^' Thus a person engaged
in loading or unloading a car placed on a side-track for that purpose has the
right to give his undivided attention to his duties and to act on the assumption
that the car will not be molested by the company, or his position rendered haz-
ardous, without some notice or warning; ^' and he is not negUgent in failing to

keep a constant lookout or otherwise exercise active vigilance to protect him-
self against trains or cars that may come in contact with the car on which he is

working,^" unless he knows or has reason to know of their approach and Ukelihood
to molest his car.^^ Such a workman has a right to occupy the position for loading

or unloading designated by an agent of the company, even if it be hazardous ;
^

loua.— MeMarshall v. Chicago, etc., K. Co.,

80 Iowa 757, 45 N. W. 1065, 20 Am. St. Rep.
445, holding that the rule that one going
upon the track of a railroad company is re-

quired to look and listen for approaching
trains does not apply to the conductor of
a train who in a common switch yard steps
on the adjacent track of another company
for the purpose of signaling his engineer.

Michigan.— Helbig r. Michigan Cent. R.
Co., 85 Mich. 359, 48 N. W. 589.

Minnesota.— Jordan p. Chicago, etc., R. Co.,

58 Minn. 8, 59 N. W. 633, 49 Am. St. Rep.
486.

yew York.— Ominger v. New York Cent.,

etc., R. Co., 4 Hun 159, 6 Thomps. & C.
498.

See 41 Cent. Dig. tit. " Railroads," § 1895.
26. Pittsburgh, etc., R. Co. v. Seivers, 162

Ind. 234, 67 N. E. 680, 70 N. E. 133.

27. Goodfellow i'. Boston, etc., R. Co., 106
Mass. 461; Gessley v. Missouri Pac. R. Co.,

32 Mo. App. 413.

28. Gulf, etc., R. Co. v. Bryant, 30 Tex.
Civ. App. 4, 66 S. W. 804 (jumping from
car because of fear of injury caused by a
belief that his car would be struck by an-

other car) ; St. Louis, etc., R. Co. v. Holmes,
(Tex. Civ. App. 1899) 49 S. W. 658; Steven-
son V. Chicago, etc., R. Co., 18 Fed. 493, 5

McCrary 634 ( attempt to pass between cars )

.

29. Illinois.— Chicago, etc., R. Co. i'. Goe-
bel, 119 111. 515, 10 N. E. 369 [affirming 20
111. App. 163].

Indiana.— Pittsburgh, etc., R. Co. v. Ives,

12 Ind. App. 602, 40 N. E. 923; Toledo, etc.,

R. Co. V. Hauck, 8 Ind. App. 367, 35 N. W.
573.

Minnesota.— litis v. Chicago, etc., R. Co.,

40 Minn. 273, 41 N. W. 1040.

Missouri.— Gessley i>. Missouri Pac. R. Co.,

32 Mo. App. 413.

New York.— Flynn v. New Jersey Cent. R.
Co., 15 N. Y. Suppl. 328, 20 N. Y. Civ. Proc.

179, 27 Abb. N. Cas. 31 [reversed on other

grounds in 142 N. Y. 439, 37 N. E. 514],

attempt to pass through an opening purposely

made to assist in loading.

Texas.— St. Louis Southwestern R. Co. v.

Kennemore, (Civ. App. 1904) 81 S. W. 802.

United States.— Chicago, etc., R. Co. v.

Shaw, 116 Fed. 621, 54 C. C. A. 71.

See 41 Cent. Dig. tit. "Railroads," § 895.
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30. Illinois.— Illinois Cent. R. Co. v.

Shultz, 64 111. 272.

Indiana.— Toledo, etc., R. Co. v. Hauck,
8 Ind. App. 367, 35 N. E. 573.

Minnesota.— litis r. Chicago, etc., R. Co.,

40 Minn. 273, 41 N. W. 1040.

New York.— Barton v. New York Cent.,

etc., R. Co., 1 Thomps. & C. 297 [affirmed
in 56 N. Y. 660].

Texas.— St. Louis Southwestern R. Co. v.

Kennemore, (Civ. App. 1904) 81 S. W. 802.

Utah.— Copley v. Union Pac. R. Co., 26
Utah 261, 73 Pac. 517.

See 41 Cent. Dig. tit. " Railroads," § 1895.

31. Chicago, etc., R. Co. v. Petit, 209 111.

452, 70 N. E. 591; Rock Island, etc., R. Co.

V. Dormady, 103 111. App. 127 (holding that
men at work on freight cars in a freight

yard and who know that in the customary
method of switching there cars strike to-

gether, and that the force may overcome their

natural equilibrium, and who see that switch-

ing is being done and that such striking

is about to occur, are required to protect

themselves from danger, and if they do not
do so they assume the risk) ; Hadley v. Lake
Erie, etc., R. Co., 21 Ind. App. 675, 51 N. E.

337, (App. 1897) 46 N. E. 935; Toledo, etc.,

R. Co. V. Hauck, 8 Ind. App. 367, 35 N. E.

573; Louisville, etc., R. Co. i;. Smith, 84
S. W. 755, 27 Ky. L. Rep. 257.

Where workmen engaged in repairing a
switch know of the danger of the locality

and that engines are frequently passing, and
they take no precautions by signal or other-

wise, they are guilty of contributory negli-

gence precluding a recovery. Tumalty v. New
York, etc., R. Co., 170 Mass. 164, 49 N. E.

85.

Notice not to move car.— Notice to the

conductor of a switching train that a car

loaded with corn is leaking and not to move
it. any further as he wished to fix it does not

excuse a person from crawling under the

car and attempting to fix it without exer-

cising proper care for his safety, where he

is familiar with the method of switching

at that point and ..nows that the conductor

might receive orders to do additional switch-

ing. Chicago, etc., R. Co. v. Petit, 209 111.

452, 70 N. E. 591.

32. Pittsburgh, etc., R. Co. v. Ives, 12 Ind.

App. 602, 40 N. B. 923; Pratt v. New York,
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but it has been held that he has no right to rely upon the presumption that cars

furnished are in safe repair, where he knows that other cars similarly furnished

were defective.^^ Where a person is not lawfully working on or about such tracks

or cars, he is held to the same degree of care as any other intruder,-''* as where,

although lawfully loading or unloading cars, he unauthorizedly goes upon the

track to move such cars.^*

d. Of Persons on Trains— (i) In General. Where a person, not a passen-
ger, boards a train, although lawfully there, he is bound to exercise reasonable

care and precaution to protect himself from injury; otherwise he is guilty of con-

tributory negUgence precluding a recovery,^" as where he unnecessarily rides in

a dangerous position,^' such as on the foot-board of the engine,^* notwithstanding
he may have been invited to ride in such position, but by one having no authority

to give such invitation.^^ It is contributory negligence precluding a recovery
for a person on board a train voluntarily to attempt to aUght while it is in motion,

without notifying the employees in charge of the train of his presence and request-

ing them to arrest its progress,*" unless he jumps upon the invitation or orders

etc., R. Co., 187 Mass. 5, 72 N. E. 328, going
between rails while pushing a car with a
bar furnished by defendant's agent not con-

tributory negligence as a matter of law.

33. Roddy v. Missouri Pac. R. Co., 104
Mo. 234, 15 S. W. 1112, 24 Am. St. Rep.
333, 12 L. R. A. 746; Sykes f. St. Louis, etc.,

R. Co., 88 Mo. App. 193, 178 Mo. 693, 77
S. W. 723.

34. Richmond, etc., R. Co. v. Watts, 92
Ga. 88, 17 S. E. 983.

35. Southern R. Co. v. Morrison, 105 Ga.
543, 31 S. E. 564; Burns v. Boston, etc., R.
Co., 101 Mass. 50.

36. Brown v. Sullivan, 71 Tex. 470, 10
S. W. 288 (holding that where plaintiff and
his wife were keeping a boarding car in con-

nection with a construction train, and just

as the car was about to be moved she was
standing with the conductor near the door
to see where it would be placed, and the car

started with a jerk whereby she was thrown
upon the track, she was guilty of contribu-
tory negligence if she could by the exercise

of ordinary care have avoided the conse-

quences of defendant's negligence) ; San
Jacinto, etc., R. Co. v. McLin, 26 Tex. Civ.

App. 423, 64 S. W. 314 (evidence held to

sustain a conclusion that the party injured
was rightfully on the train and was not
guilty of contributory negligence).

Inspection of brakes.— Where the foreman
of a work train and his wife, who lived with
him on the train, were injured by reason of

a defective brake on one of the cars, his

continuing to use the car after he might, by
the exercise of reasonable diligence, have dis-

covered the defect, will not defeat a recovery,
unless it was a part of his duty to look after
the condition of the brakes. Missouri Pac.
R. Co. V. White, 80 Tex. 202, 15 S. W.
808.

In a suit by an employee of a company
operating a leased track, for injuries received

on account of negligence in the construction

of bridges over the track, the fact that his

death was caused by his violation of a rule

of his employer will operate as a defense

in favor of the owner of the track. Texas,
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etc., R. Co. V. Moore, 8 Tex. Civ. App. 289,

27 S. W. 962.

37. Menaugh v. Bedford Belt R. Co., 157
Ind. 20, 60 N. E. 694 (holding the party in-

jured to be guilty of contributory negligence

as a matter of law in riding on the tool box
of the tender) ; Leonard v. Boston, etc., R.
Co., 170 Mass. 318, 49 N. E. 621.
38. Lemasters v. Southern Pac. Co., 131

Cal. 105, 63 Pac. 128; Kansas City, etc., R.
Co. V. Williford, 115 Tenn. 108, 88 S. W.
178; Gulf, etc., R. Co. v. Lovett, (Tex. Civ.

App. 1903) 74 S. W. 570.

39. Wilcox V. San Antonio, etc., R. Co., 11

Tex. Civ. App. 487, 33 S. W. 379, holding
that a person riding on the front foot-board

of a switching engine at the invitation of

the engineer is guilty of such contributory
negligence as to prevent his recovery for in-

juries received on account of the engineer
running the engine at a reckless rate of
speed.

40. Alabama.— Georgia Cent. R., etc., Co.

r. Letcher, 69 Ala. 106, 44 Am. Rep. 505.

Georgia.— Jarrett v. Atlanta, etc., R. Co.,

83 Ga. 347, 9 S. E. 681.

Illinois.— Chicago, etc., R. Co. v. Hoff-

man, 82 111. App. 453.

Kentucky.-— Thornton v. Louisville, etc.,

R. Co., 70 S. W. 53, 24 Ky. L. Rep. 854.

Michigan.— Burden v. Lake Shore, etc.,

R. Co., 104 Mich. 101, 62 N. W. 173.

Missouri.— De Bolt v. Kansas City, etc.,

E. Co., 123 Mo. 496, 27 S. W. 575.

New Jersey.— Under the act of March 27,

1874 (Gen. St. p. 2680, § 178), a person

injured while jumping on or off a train while

in motion is guilty of contributory negli-

gence. Powell V. Erie R. Co., 70 N. J. L.

290, 58 Atl. 930.

Te.ooas.— Houston, etc., R. Co. r. Leslie,

57 Tex. 83 (such rapid motion as to render

the act of alighting manifestly unsafe) ;

Cunningham v. Port Worth, etc., R. Co., 28

Tex. Civ. App. 15, 66 S. W. 467; Texas,

etc., R. Co. 4!. McGilvray, (Civ. App. 1894)

29 S. W. 67 ; Missouri, etc., R. Co. v. Miller,

8 Tex. Civ. App. 241, 27 S. W. 905.

See 41 Cent. Dig. tit. " Railroads," § 898.

[X, E, 4, d, (l)]
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of agents of the railroad company/^ or to avoid some apparently threatened
peril," as where he jumps to avoid a wilful injury threatened by a railroad

employee; *^ and this is true, although, where such person boards a train at a
station, the railroad company is negUgent in failing to give the required signals

before and at the time of leaving the station,^* or in not stopping at the station the
required length of time.*^ Likewise it is contributory negUgence for one to attempt
to board a train while in motion,*^ although he makes the attempt with the knowl-
edge of some of the railroad employees,*' especially where it is made when the

train is running across the country, at a distance from a station or depot, with
all the surroundings plainly visible and forbidding in their character.*' Where
a person is injured by being forcibly ejected from a moving train, the fact that

he was a trespasser on such train does not constitute contributory negUgence
which will deprive him of recovery. "*"

(ii) Children. In accordance with the rules heretofore discussed,^" a child

is guilty of contributory negligence which wiU preclude a recovery for an injury

if he fails to exercise the degree of care and prudence that may be expected of

a child of his age, intelligence, and experience, in steahng a ride,^' or iu jumping

Excuses.— That the person injured is an
experienced train-hand; that lie supposed the

train would stop; that he is a poor man
and not knowing how he would get back if

carried further; and that he is excited is no
excuse for his jumping. Jarrett v. Atlanta,
etc., R. Co., 83 Ga. 347, 9 S. E. 681.

It is not contributory negligence as a mat-
ter of law for a person who is riding on
the step of an engine to jump therefrom
without first looking for approaching trains.

Lake Shore, etc., R. Co. c. Enright, 129 111.

App. 223 [affirmed in 227 111. 103, 81 N. E.

374].
41. Jarrett v. Atlanta, etc., R. Co., 83 Ga.

347, 9 S. E. 6S1.

The physical infirmity of a trespasser upon
a train may be taken into consideration in

determining his negligence in alighting while
the train is in motion; but his age and ex-

perience should not be taken into considera-

tion where there is nothing to indicate that

by reason thereof he was less able to exer-

cise care and discretion for his own safety.

Doggett V. Chicago, etc., R. Co., 134 Iowa
C90, 112 N. W. 171.

43. Jarrett v. Atlanta, etc., R. Co., 83
Ga. 347, 9 S. E. 681; Gulf, etc., R. Co. v.

Bryant, 30 Tex. Civ. App. 4, 66 S. W. 804.

See also Burden v. Lake Shore, etc., R. Co.,

104 Mich. 101, 62 N. W. 173.

43. Galveston, etc., R. Co. v. Zantzinger,
92 Tex. 365, 48 S. W. 563, 71 Am. St. Rep.

859, 44 L. R. A. 553, holding that where
an engineer threw hot water upon a tres-

passer riding upon the foot-board of the
engine, the act of such trespasser in jump-
ing from the engine being induced by a

wilful injury, is not negligence.

44. Georgia Cent. R., etc., Co. v. Letcher,

69 Ala. 106, 44 Am. Rep. 505.

45. Houston, etc., R. Co. v. Leslie, 57 Tex.

83, Ave minutes required by statute.

46. Blair v. Grand Rapids, etc., E. Co.,

60 Mich. 124, 26 N. W. 855; Powell r.

Erie R. Co., 70 N. J. L. 290, 58 Atl. 930,

contributory negligence by sta1;ute under the

act of March 27, 1874.
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47. Gulf, etc., R. Co. v. Hall, 34 Tex. Civ.

App. 535, 80 S. W. 133.

48. Ahern v. Chicago, etc., R. Co., 124 111.

App. 36 (holding that plaintiff cannot re-

cover in the absence of wantonness, wilfulness,

or gross neglect) ; Blair v. Grand Rapids,
etc., R. Co., 60 Mich. 124, 26 N. W. 855.

49. Johnson v. Chicago, etc., R. Co., 116
Iowa 639, 88 N. W. 811, 123 Iowa 224, 98
N. W. 642; Dorsey r. Kansas City, etc., R.
Co., 104 La. 478, 29 So. 177, 52 L. R. A.
92.

50. See supra, X, E, 4, a, (iv).

51. State r. Baltimore, etc., R. Co., 24
Md. 84, 87 Am. Dec. 600 (holding this to be
true, although by the exercise of extraordi-

nary care on the part of the railroad com-
pany the accident might have been avoided)

;

Southerland %•. Texas, etc., R. Co., (Tex.

Civ. App. 1897) 40 S. W. 193.

Illustrations.— Thus it is contributory neg-

ligence precluding a recovery, where an in-

telligent boy twelve years of age, familiar

with the running of trains, and appreciating
the danger of getting on or off a moving
train, climbs on a slow moving train and is

injured while getting down from one car,

and attempting to climb on another (Wilson
V. Atchison, etc., R. Co., 66 Kan. 183, 71

Pac. 282) ; or where a boy twelve years of

age who steals a ride upon a freight train,

with or without the knowledge of the train-

men, gets upon the front of an engine
where he is killed by a collision, in which
no one else is hurt (Ecliff v. Wabash, etc.,

R. Co., 64 Mich. 196, 31 N. W. 180) ; or
where a well grown boy of good judgment,
sixteen years of age, familiar with the opera-

tion of railroad trains and with knowledge
that it is against the rule of the railroad
company for him to ride on a freight train,

does so at the invitation of the conductor
and takes a position on a freight car and
is killed by the negligence of the train crew
in running the same at so high rate of
speed that the train is derailed (Chicago,
etc., R. Co. r. Martin, 35 Tex. Civ. App. 186.
79 S. W. 1101).
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on,^^ or off moving trains,'^ unless the railroad company after discovering his

peril could have avoided the injury by the exercise of ordinary care and diU-
gence; " and where a child is injured solely through his own recklessness, as in

attempting to jump upon a moving train from a position outside of the track
where he is in no apparent danger, his immaturity of years or discretion has
no bearing upon the question of the liabihty of the railroad company for his

injury .^^ But where the child is not of sufficient age or discretion to appreciate

the danger of his act, he is not guilty of contributory negligence in going upon a
train.^"

Negligence per se.—^A boy over sixteen
years of age who has lived at railway sta-

tions and has made trips in empty freight

cars, and knows the danger of riding on box
cars, and who on the occasion of his injury
by falling from the top of a freight car

takes the precaution to brace his foot against
the handhold and hold to the running board,
sufficiently apprehends the danger, making
him guilty of contributory negligence as a
matter of law. Cochrell v. Texas, etc., R.
Co., 36 Tex. Civ. App. 559, 82 S. W. 529.

So where a child twelve years old who has
attended school for three years climbs upon
a moving freight car and is injured, he is

guilty of contributory negligence as a matter
of law, where he does not claim that he
did not know that it was wrong and danger-
ous so to climb upon such car, and where
it appears by his own testimony that he
was familiar with the railroad tracks and
with the running of the cars thereon. Fitz-
gerald V. Chicago, etc., R. Co., 114 III. App.
118.

A Missouri statute, Rev. St. § 3927, mak-
ing it a mi.sdemeanor for any person to climb
upon, hold to, or in any manner attach him-
self to a locomotive or car while the same
is in motion, or while running in or from
any city or town, precludes a recovery of

damages by a child six years of age who is

injured while stealing a ride on a railway
ear which is going through the railway com-
pany's freight vard. Barney v. Hannibal,
etc., R. Co., 126' Mo. 372, 28 S. W. 1069, 26
L. R. A. 847.

52. Western R. Co. v. Mutch, 97 Ala. 194,

11 So. 894, 38 Am. St. Rep. 179, 21 L. R. A.
316; Chicago, etc., R. Co. v. Berg, 57 111.

App. 521 ; Miles v. Receivers, 17 Fed. Cas.

No. 9,544, 4 Hughes 172.

A boy eight years old whose mother per-

mits him to play upon the street is pre-

sumably of sufficient intelligence to know
the danger of attempting to jump upon the

front of a moving locomotive, and is there-

fore capable of contributory negligence bar-

ring a recovery. Miles v. Receivers, 17

Fed. Cas. No. 9,544, 4 Hughes 172.

53. Powers v. Chicago, etc., R. Co., 57

Minn. 332, 59 N. W. 307 (holding that

where a boy of thirteen years, familiar with
the moving of trains, and warned not to get

off or on while in motion, gets on a freight

train and is killed in jumping off when in

motion, the railroad company is not liable)
;

Murray r. Richmond, etc., R. Co., 93 N. O.

92 (holding that a railroad company is not
liable for an injury to a boy of eight years,

vho, after being warned not to do so, mounts

an engine at a time when he is not seen
and sustains an injury in jumping off after

it begins to move )

.

It is negligence as a matter of law for a
bright, active boy fifteen years old, a tres-

passer on a train, who Icnows the attendant
danger, to voluntarily attempt to jump from
a train which is running twenty miles an
hour. Howell v. Illinois Cent. R. Co., 75
Miss. 242, 21 So. 746, 36 L. R. A. 545.
Where a child jumps from a moving train

at the command of an employee, the ques-
tion of his contributory negligence depends
upon whether a person of ordinary prudence,
similarly circumstanced, and of his age and
discretion, would have made the attempt.
Chicago, etc., R. Co. v. Graham, 84 111. App.
480; Texas, etc., R. Co. v. Mother, 5 Tex.
Civ. App. 87, 24 S. W. 79.

54. Southerland v. Texas, etc., R. Co., ( Tex.
Civ. App. 1S97) 40 S. W. 193; Miles v. Re-
ceivers, 17 Fed. Cas. No. 9,544, 4 Hughes
172.

The doctrine of discovered peril is not ap-
plicable so as to destroy the effect of a

boy's contributory negligence, by the mere
fact that an employee in charge of a freight

train discovers a boy about sixteen years
old riding on top of a freight car by bracing
his foot against the hand hold and holding
to the running board, and observes his ap-
parent age and size and knows that his

position there is more dangerous than in the

caboose, as the danger of falling from the

car is not imminent. Cochrell r. Texas, etc.,

R. Co., 36 Tex. Civ. App. 559, 82 S. W.
529.

55. Felton v. Aubrey, 74 Fed. 350, 20
C. C. A. 436.

56. St. Louis Southwestern R. Co. v. Aber-
nathy, 28 Tex. Civ. App. 613, 68 S. W. 539.
Boarding train.—A youth eleven or twelve

years old and of such immature judgment
or discretion as not to appreciate the danger
of boarding a train while moving out of a

depot, as to which the employees of the

company were negligent in failing to use
ordinary care to prevent his making t^e

attempt, is not guilty of contributory negli-

gence. Missouri, etc., R. Co. r. Tonahill,

(Tex. Civ. App. 1899) 54 S. W. 419.

Permission to ride.— If the servants of a
railroad company have been in the habit of

allowing or encouraging a deaf and dumb
boy ten years old to ride on the freight cars,

the company cannot, when sued for damages
for injuries sustained by him while riding

or attempting to ride in like manner, al-

though without a special invitation or per-

mission on the occasion of the injury, avail

[X, E, 4, d, (II)]
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5. Proximate Cause of Injury." To render a railroad company liable for
injuries sustained by one going upon or near its tracks, it is not sufficient merely
that the company was negligent, but its neghgence must have proximately caused
or contributed to the injury sustained,^' and it is not hable for injuries to which
its neghgence only remotely contributes; ^^ or in other words there must be a

itself by way of defense, of a statute mak-
ing it a misdemeanor to be upon the car
without business or permission. Lammert v.

Chicago, etc., R. Co., 9 111. App. 388.
57. Contributory negligence as proximate

cause see swpra, X, E, 4, a, (i), (j).
58. Alabama.— Louisville, etc., R. Co. v.

Lewis, 141 Ala. 466, 37 So. 587.
Georgia.— Southern R. Co. v. Flynt, 2 Ga.

App. 162, 58 S. E. 374.
Iowa.— Dougherty v. Chicago, etc., R. Co.,

137 Iowa 257, 114 N. W. 902, 114 L. R. A.
N. S. 590, holding the original wrong of

certain section men, in inviting a hoy on a
hand-ear, for which the company was not
responsible, to be the proximate cause of the
boy's injury by falling oflF the car.

Kansas.— Chicago, etc., R. Co. v. Parkin-
son, 56 Kan. 652, 44 Pac. 615.

Michigan.— Burden v. Lake Shore, etc., R.
Co., 104 Mich. 101, 62 K W. 173.

Missouri.— Harper v. St. Louis Merchants'
Bridge Terminal Co., 187 Mo. 575, 86 S. W.
99; Norton v. Ittner, 56 Mo. 351.

New Torlc.— Chrystal v. Troy, etc., R. Co.,

124 N. Y. 519, 26 N. E. 1103.
Texas.— San Antonio, etc., R. Co. v. Jazo,

(Civ. App. 1894) 25 S. W. 712.
Virginia.— Virginia Midland R. Co. v.

White, 84 Va. 498, 5 S. E. 573, 10 Am. St.

Rep. 874.

United States.— St. Xiouis, etc., R. Co^ v.

Miles, 79 Fed. 257, 24 C. C. A. 599.

See 41 Cent. Dig. tit. "Railroads," § 1319.
Negligence of company held proximate

cause.— It has been held that the negligence
of the railroad company was the proximate
cause of the injury where the employees of

one company sent a locomotive and cars

against an engine under which a, fireman of

another company was working, resulting in

his death (Chicago, etc., R. Co. v. Stephen-
son, 33 Ind. App. 95, 69 N. E. 270) ; or
where a person in avoiding a runaway
team stepped upon a railroad track and was
injured by a hand-car, through the fore-

man's negligence to seasonably order the
brakes to be applied (Moore v. Central R.
Co., 47 Iowa 688) ; or where a trespasser on
defendant's train was forcibly ejected by a
brakeman while the train was moving rapidly,

and in falling struck a clearance post by the
side of the track and was thereby thrown
under the car wheels and injured (Hayes v.

Southern R. Co., 141 N. C. 195, 53 S. E.

847) ; or where a car escaped from control

through negligence, and after running three

quarters of a mile injured persons on the

track (Adams v. Southern R. Co., 84 Fed.

590, 28 C. C. A. 494).
The accumulation of ice upon a stock chute

has been held to be the proximate cause of an
injury to a shipper who was driving cattle up

[X, E, 5]

the chute on to a car, when one of the ani-

mals, owing to the ice, slipped against an-

other and the latter fell upon the shipper in-

juring him. Kincaid v. Kansas City, etc., R.
Co., 62 Mo. App. 365.

The advice of a foreman of a gravel car to

a boy to jump on a moving freight train to

return to his home, in which effort he is in-

jured, is the proximate cause of the injury

to such boy, but as such advice is outside

of such foreman's employment, the company
is not liable. Keating v. Michigan CJent.,

etc., R. Co., 97 Mich. 154, 56 N. W. 346,

37 Am. St. Rep. 328.

That the person injured accidentally fell

upon the track does not excuse the railroad
company from the result of its negligence.

International, etc., R. Co. v. Ormond, 64 Tex.

485. See also Pittsburgh, etc., R. Co. v.

Cozatt, 39 Ind. App. 682, 79 N. E. 534.

Where an engine and cars which were un-
lawfully occupying a street injured a person
in moving off, the moving of the train, which
was a legitimate act, and not the unlawful
occupation of the street, was the proximate
cause of the injury. Armil v. Chicago, etc.,

R. Co., 70 Iowa 130, 30 N. W. 42.

59. Illinois.— Thompson v. Cleveland, etc.,

R. Co., 226 111. 542, 80 N. E. 1054, 9 L. R. A.

N. S. 672 [affirming 123 111. App. 47],

failing to provide proper cattle-guards held

not to be the proximate oause of plaintiff's

injury, by being struck by a train while driv-

ing calves off the track, which had gotten

thereon by reason of insufficient cattle-guards.

Indiana.— Pittsburgh, etc., R. Co. v. Seiv-

ers, 162 Ind. 234, 67 N. E. 680, 70 N. E.

133.

Nelraska.— Meyer v. Midland Pac. R. Co.,

2 Nebr. 319.

Texas.— Rozwa,dosfskie v. International,

etc., R. Co., 1 Tex. Civ. App. 487, 20 S. W.
872.

United states.— Chicago, etc., R. Co. v.

Elliot, 55 Fed. 949, 5 C. C. A. 347, 20
L. R. A. 582.

See 41 Cent. Dig. tit. "Railroads," | 1319.

A railroad company is not liable for in-

sanity of an injured person, where it results

from the fact that, subsequent to the accident

and before commitment to the hospital, the

person saw the bodies of persons killed and
injured in other accidents, or where the in-

sanity was a result of the accident and sub-

sequent occurrences combined. Rooney v.

New York, etc., R. Co., 173 Mass. 222, 53
N. E. 435.

Negligence of company not proximate cause.— It has been held that the negligence of the

railroad company was not the proximate
cause of the injury, where the engineer failed

to stop or attempt to stop his train after

discovering a person on the track, when it
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causal connection between the railroad company's negligence, even though it be
neghgence per se, and the injury complained of.*" This rule applies where the
railroad company's negligence consists of defects in its road-bed "' or equipment/^

was impossible to stop the train in time to

avert the accident (Dull v. Cleveland, etc.,

E. Co., 21 Ind. App. 571, 52 N. E. 1013
(and he gave danger signals) ; Sinclair v.

Chicago, etc., R. Co., 13.3 Mo. 233, 34 S. W.
76; Davidson v. Pittsburg, etc., R. Co., 41

W. Va. 407, 23 S. E. 593); or where the
party injured stepped into a hole in a path
along defendant's right of way which he
took for the purpose of getting around de-

fendant's cars which improperly obstructed
certain street crossings (De la Pena v. Inter-
national, etc., E. Co., 32 Tex. Civ. App.
241, 74 S. W. 58); or where a boy en-
tered a railroad company's yards upon
the invitation of a ear-repairer and par-
ticipated in the movement of the repairer's
car, and after the work was done passed
on to a highway crossing and was injured
by reason of his jumping upon a passing
car (Horn v. Chicago, etc., E. Co., 124 Iowa
281, 99 N. W. 1068) ; or where the con-
ductor of a train stated to a trespassing
boy that he would take him to a station and
turn him over to an officer, whereupon the
boy jumped and was killed (Burden v. Lake
Shore, etc., R. Co., 104 Mich. 101, 62 N. W.
173).
Incompetency of the employees in charge

of the engine or train causing the injury
is immaterial, if such engine or train is

properly handled. Armil v. Chicago, etc.,

R. Co., 70 Iowa 130, 30 N. W. 42.

60. Puekhaber v. Southern Pac. Co., 132
Cal. 363, 64 Pac. 480; Harper v. St. Louis,
Merchants' Bridge Terminal Co., 187 Mo.
575, 86 S. W. 99; Norton v. Ittner, 56 Mo.
351.

Actual collision is not necessary to consti-

tute such causal connection in an action for

injuries caused by a train (Alabama Great
Southern R. Co. v. Chapman, 80 Ala. 615,

2 So. 738) ; but such connection may be
established by a succession of intervening
circumstances, as where the train negligently
strikes an animal which thereby bounces or
is thrown against the party injured (Ala-

bama Great Southern R. Co. v. Chapman,
supra) , or negligently collides with another
train wherebv a car is thrown against him
(Southern R' Co. v. Williams, 143 Ala. 212,

38 So. 1013) ; or where it negligently causes
him to fall from a bridge or trestle (Mc-
Millan V. Burlington, etc., R. Co., 46 Iowa
231).

61. Anderson v. Union Terminal E. Co.,

161 Mo. 411, 61 S. W. 874 (holding that a

railroad company's negligence in allowing a
pile of cinders to remain on the side of its

tracks whereby a boy stumbles over it and
falls under a train without negligence on his

part is the proximate cause of the injury)
;

Grimmer v. Pennsvlvania R. Co., 175 Pa. St.

1, 34 Atl. 210; Kelly v. Manayunk, etc.. In-

cline Plane, etc., Co., 7 Pa. Cas. 624, 12

Atl. 598 ; McCandless v. Chicago, etc., R. Co.,

71 Wis. 41, 36 N. W. 620 (failure to restore
a street to its former state of usefulness
held not to be the proximate cause of the
injury )

.

Failure to maintain a fence along its track,
although required by ordinance or statute,

is not the proximate cause of injuries

sustained by persons running along or jump-
ing on moving trains (Griffin v. Chicago,

etc., E. Co., 101 111. App. 284; Paquin v.

Wisconsin Cent. E. Co., 99 Minn. 170, 108

N. W. 882; Fezler v. Willmar, etc., E. Co.,

85 Minn. 252, 88 N. W. 746; Lake Shore,

etc., E. Co. V. Liidtke, 69 Ohio St. 384, 69

N. E. 653) ; or where the person injured is

pushed on the rails by a straying cow
(Schreiner v. Great Northern E. Co., 86

Minn. 245, 90 N. W. 400, 58 L. E. A. 75).

So it has been held that the failure of a
railroad company to fence its tracks within
the limits of a city and near one of its-

stations cannot be regarded as the proximate
cause of the death of one who is struck by
a train at a point some distance from the

public crossing. Wlckham v. Chicago, etc.,

R. Co., 95 Wis. 23, 69 N. W. 982.

62. Patton v. East Tennessee, etc., E. Co.,

89 Tenn. 370, 15 S. W. 919, 12 L. R. A.

184; Galveston, etc., E. Co. v. Chambers, 73

Tex. 296, 11 S. W. 279.

Defective brakes.— Defective brakes have
been held the proximate cause of an injury
where the person injured while placing a
car furnished by the railroad company dis-

covered that the brake was defective, and in

obedience to the conductor's command to

block the ear he swung from it and placed
a block of wood under the wheels whereby
the sudden stopping of the car threw a log

therefrom and injured him. Sheltrawn v

Michigan Cent. E. Co., 128 Mich. 669, 87
N. W. 893. But the fact that the train was
not equipped with air-brakes is not ground
for recovery when it appears that even by
the aid of such brakes the train could not
have been stopped in time to avoid the ac-

cident. Chicago, etc., E. Co. v. Grablin,
38 Nebr. 90, 56 N. W. 796, 57 N. W. 522;
Bookman v. Seaboard Air Line R. Co., 152
Fed. 686, 81 C. C. A. 612. So it has been
held that where a child is run over by a
train which might have been stopped in

time if fitted with air-brakes, the failure

to equip with air-brakes is only a, remote
cause of the accident; the proximate cause
being the child's coming upon the road help-

less and unattended. 'Ex p. Stell, 22 Fed.
Cas. No. 13.358, 4 Hughes 157.

Failure to place a headlight on an engine
at night as required by ordinance does not
render a railroad company liable for the

death of one killed from a cause in no way
connected with the absence of the light.

Puekhaber v. Southern Pac. Co., 132 Cal.

363, 64 Pac. 480; Chicago, etc., E. Co. V.

Bednorz, 57 111. App. 309.

[X, E, 5]



854 [33 Cye.J RAILROADS

or in not giving the proper or required signals/^ or in not keeping a proper
lookout," or in running at an excessive or unlawful rate of speed. °^

6. Injury Avoidable Notwithstanding Contributory Negligence. Under what
is commonly known as "the last clear chance" doctrine/" or, as it has been called,

the doctrine of " discovered peril," " notwithstanding a person injured upon or near

railroad tracks may be guilty of contributory neghgence in going into a danger-

ous position, the railroad company is nevertheless Uable for injuries which may
be avoided or lessened by the exercise of ordinary care on its part after his peril

63. St. Louis, etc., R. Co. v. Ferrell, 84
Ark. 270, 105 S. W. 263; Coleman c.

Wrightsville, etc., E. Co., 114 Ga. 386, 40
S. E. 247; GrathwoM v. New York Cent.,

etc., R. Co., 116 N. Y. App. Div. 176, 101
N. Y. Suppl. 667 (failure to give warning
of the approach of an engine held not
proximate cause) ; Texas, etc., E. Co. v. Sear-
borough, (Tex. Civ. App. 1907) 104 S. W.
408 [affirmed in (1908) 108 S. W. 804]
(failure to give signal to stop train held
proximate cause of decedent's death).
Failure to ring a bell or sound a whistle

for a public crossing as required by statute

does not render the railroad company liable

for an injury to a child of tender age, where
the engineer used every eflfort to avert the

accident after discovering the child, and tliere

is nothing to show that the child's mother
would have heard the signals or paid any
attention to them had they been given.

Chrystal v. Troy, etc., R. Co., 124 N. Y. 519,

26 N. E. 1103 [reversing 52 Hun 55, 4 N. Y.
Suppl. 793].

Failure to enforce a rule requiring a blue
flag to be displayed on certain cars is not
the proximate cause of injuries received by
an employee of a railway company while
inspecting cars on a transfer track which
is jointly used by his employer and defend-

ant company, where it appears that such
flag would not have been regarded by de-

fendant if it had been displayed. El Paso,

etc., R. Co. V. Darr, (Tex. Civ. App. 1906)

93 S. W. 166.

64. McClanahan v. Vicksburg, etc., R. Co.,

Ill La. 781, 35 So. 902; Arrowood v. South
Carolina, etc., R. Co., 126 N. C. 629, 36

S. E. 151; Texas, etc., R. Co. v. Shivers,

(Tex. Civ. App. 1907) 106 S. W. 894; St.

Louis, etc., R. Co. v. Shiflflet, (Tex. Civ. App.
1900) 56 S. W. 697; Malmstrom v. Northern
Pac. R. Co., 20 Wash. 195, 55 Pac. 38.

The failure to keep a proper lookout can
only be deemed the proximate cause of in-

juries to a person on the track where it

appears that the keeping of such lookout

would have prevented the injury. Missouri

Pac. R. Co. V. Jaffi, 67 Kan. 81, 72 Pac. 535

;

Texas, etc., R. Co. v. Shoemaker, 98 Tex.

451, 84 S. W. 1049 [reversing (Civ. App.

1904) 81 S. W. 1019].

65. Arkansas.— St. Louis, etc., R. Co. v.

Ferrell, 84 Ark. 270, 105 S. W. 263.

District of Columbia.— Baltimore, etc., E.

Co. v. Grolway, 6 App. Cas. 143.

Mississippi.— Alabama, etc., R. Co. v.

Carter, 77 Miss. 511, 27 So. 993.

Missouri.— Jackson V. Kansas City, etc.,

[X, E, 5]

R. Co., 157 Mo. 621, 58 S. W. 32, 80 Am.
St. Rep. 650.

Texas.— Missouri, etc., R. Co. v. Owens,

(Civ. App. 1903) 75 S. W. 579; Interna-

tional, etc., R. Co. V. Mitchell, (Civ. App.

1901) 60 S. W. 996 (holding defendant's

negligence in suddenly cutting a switch

engine loose and running it on to a switch

track at an excessive rate of speed without
warning to be the proximate cause of plain-

tiff's injury) ; Missouri, etc., R. Co. v. Car-

dena, 22 Tex. Civ. App. 300, 54 S. W. 312;
Houston, etc., R. Co. v. Powell, (Civ. App.
1897) 41 S. W. 695 (holding also that an
excessive rate of speed could not have been
the proximate cause unless ordinary pru-

dence admonished those operating the train

that such excessive rate of speed would
probably result in injury).

See 41 Cent. Dig. tit. "Railroads," §§ 1319-

1323.
Running at a greater speed than permitted

by ordinance is the proximate cause of an
injury, only where the injury is the direct

result of such excessive speed; in other
words, only where there is a causal connec-

tion between the injury and such negligence.

Kansas City Suburban Belt R. Co. v. Her-
man, 64 Kan. 546, 68 Pac. 46 [affirmed in

187 U. S. 63, 23 S. Ct. 24, 47 L. ed. 76]

;

Philadelphia, etc., R. Co. i\ Stebbing, 62

Md. 504; Alabama, etc., R. Co. v. Carter,

77 Miss. 511, 27 So. 993; Tobin v. Missouri
Pac. R. Co., (Mo. 1891) 18 S. W. 996;
International, etc., R. Co. v. Jackson, 41

Tex. Civ. App. 51, 90 S. W. 918.

Where a person steps to one side on hear-
ing an approaching train and falls over a
pile of cinders on to the track and succeeds in

removing only a portion of his body from the

track by reason of the approaching train

being operated in violation of a, speed ordi-

nance, such violation is the proximate cause
of the injury, although the existence of the
cinder pile may have been a concurring cause
thereof. Missouri, etc., R. Co. v. Penny,
39 Tex. Civ. App. 358, 87 S. W. 718.

A boy injured while negligently jumping
from a moving train on which he was a tres-

passer cannot recover because the speed of

the train had been wilfully increased beyond
the rate allowed by law, since there is no
causal connection between that act and the
injury. Howell v. Illinois Cent. R. Co., 75
Miss. 242, 21 So. 746, 36 L. R. A. 545.

66. Chicago, etc., R. Co. v. Lilley, 4 Nebr.
(Unofl'.) 286, 93 N. W. 1012. And see

cases cited infra notes 67-75.

67. International, etc., R. Co. v. Ploeger,
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is discovered and it fails to exercise such care,"^ as where, after discovering the

peril of such person, it neghgently causes the injury by faiUng to exercise proper

care in regard to slackening the speed of the train,"" or in stopping the train,™

(Tex. Civ. App. 19061 93 S. W. 226, 96

S. W. 56.

68. Alabama.—Alabama Great Southern
E. Co. V. Burgess, 116 Ala. 509, 22 So.

913.

ArTiwnms.— Adams «. St. Louis, etc., K.

Co., 83 Ark. 300, 103 S. W. 725; St. Louis
Southwestern R. Co. v. Cochran, 77 Ark.

398, 91 S. W. 747; St. Louis, etc., R. Co.

V. Townsend, 69 Ark. 380, 63 S. W. 994;
Little Rock, etc., R. Co. «. Smith, (1898)

43 S. W. 969; Little Rock, etc., R. Co. v.

Pankhurst, 36 Ark. 371.

/Kimois.— Peirce V. Walters, 164 III. 560,

45 N. E. 1068 (holding that the fact that
plaintiff was attempting to rescue a child

from danger at the time he was struck will

not relieve the company from liability, if

the engineer failed to exercise ordinary

care after the discovery of plaintiff's peril)
;

Lake Shore, etc.. R. Co. v. Bodemer, 139 111.

596, 29 N. E. 692, 32 Am. St. Rep. 218 [a/-

firminfi 33 111. App. 479] ; Roden v. Chicago,

etc., R. Co., 30 111. App. 354 [affirmed in

133 111. 72, 24 N. E. 425, 23 Am. St. Rep.

585].
Iowa.— Gregory v. Wabash R. Co., 126

Iowa 230, 101 N. W. 761.

Kentucky.— Dugan v. Chesapeake, etc., R.
Co., 72 S.W. 291, 24 Ky. L. Rep. 1754.

Missouri.—^ Woods v. Wabash R. Co., 188
Mo. 229, 86 S. W. 1082.

Nebraska.— Union Pae. R. Co. v. Mertes,
39 Nebr. 448, 58 N. W. 105, 35 Nebr. 204,

52 N. W. 1099; Chicago, etc., R. Co. v.

Lilley, 4 Nebr. (UnofiF.) 286, 93 N. W. 1012.

North Carolina.— Baker v. Wilmington,
etc., R. Co., 118 N. C. 1015, 24 S. B. 415;
Smith V. Norfolk, etc, R. Co., 114 N. C.

728, 19 S. E. 863, 923, 25 L. R. A. 287;
Clark V. Wilmington, etc., R. Co., 109 N. C.

430, 14 S. E. 43, 14 L. R. A. 749, holding
that, admitting decedent's contributory neg-
ligence, such negligence was not the proxi-

mate cause of death if the engineer could
have prevented it, after seeing the peril,

without danger to persons and property in

his charge.

Texas.— Houston, etc., R. Co. v. O'Donnell,
99 Tex. 636, 92 S. W. 409 [reversing (Civ.

App. 1905 ) 90 S. W. 886] ; Missouri Pac. R.
Co. V. Weisen, 65 Tex. 443; International,
etc., R. Co. V. Ploeger, (Civ. App. 1906) 93
S. W. 226, 96 S. W. 56; Houston, etc., R.
Co. V. Ramsey, 36 Tex. Civ. App. 285, 81

S. W. 825 ; Kroeger v. Texas, etc., R. Co., 30
Tex. Civ. App. 87, 69 S. W. 809; Missouri,
etc., R. Co. V. Haltom, (Civ. App. 1901) 62
S. W. 800; Houston, etc., R. Co. v. Wallace,
21 Tex. Civ. App. 394, 53 S. W. 77; Garza
V. Texas Mexican R. Co., (Civ. App. 1897)
41 S. W._ 172, holding that if the employees
of the railroad company fail, after knowledge
of the danger, to use all practicable means to
prevent the injury, the railroad company is

liable.

Utah.— Teakle v. San Pedro, etc., R. Co.,

32 Utah 276, 90 Pac. 402, 10 L. R. A. X. S.

486.

Virginia.— Baltimore, etc., R. Co. v. Lee,

106 Va. 32, 55 S. E. 1 ; Seaboard, etc., R.
Co. V. Joyner, 92 Va. 354, 23 S. E. 773.

^7ashington.— Dotta v. Northern Pac. R.
Co., 36 Wash. 506, 79 Pae. 32.

United States.— See Northern Pac. R. Co.

V. Jones, 144 Fed. 47, 75 C. C. A. 205.

See 41 Cent. Dig. tit. "Railroads," §§ 1324,

1325.

But see Pennsylvania Co. ». Sinclair, 62

Ind. 301, 30 Am. Rep. 185.

A failure to take reasonable precautions to

avoid the injury need not have been wilful

or wanton in such case to make the railroad

company liable. Gregory v. Wabash R. Co.,

126 Iowa 230, 101 N. W. 761.

Agcident on bridge.— That a trespasser on
a bridge might have jumped to the ground
or that he might have lain down on the ties

does not relieve the railroad company froiE

liability if the employees neglected to exer-

cise reasonable care to avoid the accident

after they discovered him on the bridge.

Purcell V. Chicago, etc., R. Co., 109 Iowa
628, 80 N. W. 682, 77 Am. St. Rep. 557.

Recovery for the death of a trespasser

killed whUe sitting on a railroad track may
be had, although he was guilty of contribu-

tory negligence, if those in charge of the

train could, after discovering his peril, with
proper care and due diligence, have avoided
the accident. Seaboard, etc., R. Co. i-. Joy-

ner, 92 Va. 354, 23 S. E. 773.

69. St. Louis, etc., R. Co. v. Wilkerson, 48
Ark. 513; Donahoe v. Wabash, etc., R. Co.,

83 Mo. 543 ; International, etc., R. Co. r.

Smith, 62 Tex. 252, holding that where per-

sons running a train, knowing that a man on
the track is deaf, ran him down, the com-
pany is liable, notwithstanding he may also

have been negligent.

70. loioa.— Purcell v. Chicago, etc., R.
Co., 109 Iowa 628, 80 N. W. 682, 77 Am. St.

R«p. 557.

Missouri.— Hanlon v. Missouri Pac. R. Co.,

104 Mo. 381, 16 S. W. 233 ; Isabel v. Hanni-
bal, etc., R. Co., 60 Mo. 475.

New YorJc.— Kenyon v. New York Cent.,

etc., R. Co., 5 Hun 479 [affirmed in 76 N. Y.
607].
OMo.— Cincinnati, etc., E. Co. v. Mur-

phy, 17 Ohio Cir. Ct. 223, 9 Ohio Cir. Dec.

703.

Teaia^.— Gulf, etc., R. Co. v. Walker, 70
Tex. 126, 7 S. W. 831, 8 Am. St. Rep. 582;
Law V. Missouri, etc., E. Co., 29 Tex. Civ.

App. 134, 67 S. W. 1025; Houston, etc., R.

Co. V. Harvin, (Civ. App. 1899) 54 S. W.
629; Houston, etc., E. Co. v. Wallace, 21
Tex. Civ. App. 394, 53 8. W. 77; Galveston,

etc., R. Co. V. Zantzinger, (Civ. App. 1899)
49 S. W. 677: Texas, etc., R. Co. v. Brown,
14 Tex. Civ. App. 697, 39 S. W. 140.

[X, E, 6]
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or in giving the proper signals or warnings.'' The authorities, however, are
conflicting as to what knowledge of the injured person's peril must be had
by the railroad company before the doctrine applies. By the weight of author-
ity this doctrine appUes only where the railroad company has actual knowl-
edge of the injured party's peril, in time to avert the accident by the exer-
cise of ordinary care.'^ In some jurisdictions, however, the doctrine is held to
apply also where the accident occurs at a point where the railroad company has
a reason to apprehend that persons may be on or near the track, and therefore

(vhere it might have discovered the injured party and by the exercise of ordinary
care prevented the injury.'^ In North Carolina the doctrine is held to apply

Virginia.— Gre&n v. Southern R. Co., 102
Va. 791, 47 S. E. 819.

See 41 Cent. Dig. tit. "Railroads," §§ 1324,
1325.

Accident on bridge.— The negligence of the
party injured in going upon a railroad
bridge ig no defense, if the engineer could
have stopped his train in time to avoid the
accident after he discovered his dangerous
position but failed to do so. Purcell v. Chi-
cago, etc., R. Co., 109 Iowa 628, 80 N. W.
682, 77 Am. St. Rep. 557 ; Sutzin v. Chicago,
etc., R. Co., 95 lovra 304, 63 N. W. 709.

71. St. Louis, etc., R. Co. v. Cain, (Ark.
1907) 104 S. W. 533; St. Louis, etc., R. Co.

t. Evans, 74 Ark. 407, 86 S. W. 426; Chesa-
peake, etc., R. Co. V. Perkins, 105 S. W. 148,

31 Ky. L. Rep. 1350; Baltimore, etc., R. Co.

V. State, 36 Md. 366 ; St. Louis Southvi^estern

R. Co. V. Allen, 35 Tex. Civ. App. 355, 80
S. W. 240; Law v. Missouri, etc., R. Co., 29
Tex. Civ. App. 134, 67 S. W. 1025; Texas,
etc., R. Co. r. Brown, 14 Tex. Civ. App. 697,

39 S. W. 140.

72. Arizona.— Santa Fe, etc., R. Co. v.

Ford, (1906) 85 Pac. 1072.

Arkansas.— Barry v. Kansas City, etc., R.
Co., 77 Ark. 401, 91 S. W. 748; St. Louis
Southwestern R. Co. v. Cochran, 77 Ark.
398, 91 S. W. 747 (holding that the act of

April 8, 1891, known as the Lookout Stat-

ute, is not applicable in suits for injuries to

persons upon a railroad track, and guilty of

contributory negligence) ; Little Rock, etc.,

R. Co. V. Smith, 64 Ark. 662, 43 S. W. 969.

'Sebraslca.— Chicago, etc., R. Co. v. Lilley,

4 Nebr. (Unoff.) 286, 93 N. W. 1012.

Texas.— Missouri, etc., R. Co. v. Haltom,
95 Tex. 112, 65 S. W. 625; Galveston, etc.,

R. Co. V. Eyon, 70 Tex. 56, 7 S. W. 687;
Texas, etc., R. Co. v. Scarborough, (Civ.

App. 1907) 104 S. W. 408 [affirmed in

(1908) 108 S. W. 804]; International, etc.,

R. Co. V. Ploeger, (Civ. App. 1906) 93 S. W.
226, 96 S. W. 56 ; Gulf, etc., R. Co. v. Miller,

30 Tex. Civ. App. 122, 70 S. W. 25.

Washington.— Dotta v. Northern Pac. R.
Co., 36 Wash. 506, 79 Pae. 32.

See 41 Cent. Dig. tit. "Railroads," S 1324.

In Texas it has been held that if the^ one

injured is negligent, the railroad company
cannot be held liable unless he was in a

place of danger and the operatives saw and

realized he was in a dangerous position and

that he either could not or would not prob-

ably extricate himself (Houston, etc., R. Co.

V. b'Donnell, 99 Tex. 636, 92 S. W. 409 [re-
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versing (Civ. App. 1905) 90 S. W. 886]),
although they saw him at some distance and
failed to use ordinary care to discover

whether he was in danger (Texas, etc., R.
Co. V. Staggs. 90 Tex. 458, 39 S. W. 295
[affirming (Civ. App. 1896) 37 S. W. 609];
Texas, etc., R. Co. v. Breadow, 90 Tex. 26, 36
S. W. 410; Smith v. Houston, etc., R. Co.,

17 Tex. Civ. App. 502, 43 S. W. 34)

.

Where the discovery of the injured party's
peril did not occur until it was too late to

prevent the accident, the railroad company
is not liable. Houston, etc., R. Co. v. Ram-
sey, 36 Tex. Civ. App. 285, 81 S. W. 825;
Houston, etc., R. Co. v. Hartnett, (Tex. Civ.

App. 1898) 48 S. W. 773.

73. Denver, etc., R. Co. v. Buflehr, 30 Colo.

27, 69 Pac. 582; Chesapeake, etc., R. Co. r.

Farrow, 106 Va. 137, 55 S. E. 569 (holding

that the last clear chance doctrine has no
application to the ease of a bare licensee

who is injured by stepping immediately in

front of a moving train, in the absence of

any evidence that the railroad company knew
or could have known of his position of dan-
ger in time to have averted the accident) ;

Blanlcenship r. Chesapeake, etc., R. Co., 94
Va. 449, 27 S. E. 20.

In Missouri, although some decisions have
held that in such cases it should appear that

the proximate cause of the injury was the

omission of the railroad company, after be-

coming aware of the danger to which the

party injured was exposed, to vise a proper

degree of care to avoid injuring him (Yarnall

V. St. Louis, etc., R. Co., 75 Mo. 575 : Zim-

merman V. Hannibal, etc., R. Co., 71 Mo.
476; Rains r. St. Louis, etc., R. Co., 71 Mo.
164, 36 Am. Rep. 459; Maher v. Atlajitic,

etc., R. Co., 64 Mo. 267 [criticized m Prewitt

I). Eddy, 115 Mo. 283, 21 S. W. 742]), the

doctrine in this state is generally stated to

be, that notwithstanding the injured party

may have been guilty of contributory negli-

gence, the railroad company is still liable

for the injuries, if they could have been pre-

vented by the exercise of reasonable care on

the part of the company after discovery of

the danger in which the injured party stood

;

or if the company failed to discover the

danger through its own recklessness, when
the exercise of ordinary care should have dis-

covered it and avoided the injury (Guenther
V. St. Louis, etc., R. Co., 108 "Mo. 18, 18

S. W. 846; Dahlstrom v. St. Louis, etc., R.

Co., 96 Mo. 99. 8 S. W. 777 ; Kelly v. Union
R., etc., Co., 95 Mo. 279, 8 S. W. 420 [affirm-
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where the railroad company by taking proper precaution in keeping a proper
lookout at any point could have discovered the injured party's peril in time to

have averted the injury, and failed to do so." But in any case the railroad com-
pany's negligence must have occurred subsequent to the negligence of the injured

party before this doctrine appUes.'^

7. Wilful, Wanton, or Unauthorized Acts or Gross Negligence'"— a. In
General. Closely allied to the doctrine of "last clear chance " " is the well

settled rule that notwithstanding a person injured upon or near railroad tracks

is guilty of contributory negligence, even though he be a trespasser," such negli-

gence cannot be rehed upon as a defense by the railroad company in any case

where the action of the company is wanton, wilful, or reckless and the injury

ing 18 Mo. App. 151] ; Dunkman t. Wabash,
etc., E. Co., 95 Mo. 232, 4 So. 670 ; Bergman
V. St. Louis, etc., R. Co., 88 Mo. 678, 1 S. W.
384; Scoville v. Hannibal, etc., R. Co., 81

Mo. 434; Smith V. Wabash R. Co., 129 Mo.
App. 413, 107 S. W. 22; Mauerman z. St.

Louis, etc., R. Co., 41 Mo. App. 348). In
view of the fact, however, that the exercise

of ordinary care to discover persons in such
danger applies only where the railroad com-
pany is charged with such duty as in popu-
lous districts or other places where persons

may be expected to be on or near the track
(Chamberlain v. Missouri Pac. R. Co., 133

Mo. 587, 33 S. W. 437, 34 S. W. 842 ; Powell
r. Missouri Pac. R. Co., 59 Mo. App. 626),
the latter part of this rule— or what is in

fact an extension of the general rule stated

in the text— in respect to the railroad com-
pany's negligence after it should have dis-

covered the injured party's peril, is held to

apply only to persons or at places where the
railroad company may apprehend persons to

be on the tracks, as in populous districts

( Chamberlain v. Missouri Pac. R. Co., supra ;

Schlereth v. Missouri Pac. R. Co., (1892) 19

S. W. 1134; Dunkman v. Wabash, etc., R.
Co., 95 Mo. 232, 4 S. W. 670; Powell v.

Missouri Pac. R. Co., 59 Mo. App. 626. And
see cases cited, supra), especially where by
ordinance precautions or safeguards are re-

quired to be observed in the management of

trains within city limits (Kelly v. Union
Pac. E. Co., 95 Mo. 279, 8 S. W. 420 [affirm-
ing 18 Mo. App. 151] ; Dunkman v. Wabash,
etc., R. Co., 95 Mo. App. 232, 4 S. W. 670).

74. Sawyer v. Roanoke R., etc., Co., 145
N. C. 24, 58 S. E. 598 ; Ray v. Aberdeen, etc.,

R. Co., 141 N. C. 84, 53 S. E. 622; Bogan v.

Carolina Cent. R. Co., 129 N. C. 154, 39
S. E. 808, 55 L. R. A. 418. But it is held
in this state that in order that there may be
a recovery under this doctrine, the party in-

jured must have been on the track in an
apparently helpless condition and the rail-

road company must have discovered, or by
keeping a reasonable lookout could have dis-

covered, him in time to have prevented the
injury, and that after it had discovered his
position or could by a proper watchfulness
have reasonable ground to believe that such
was his condition it failed to use reasonable
means to prevent the injury. Carter v.

Southern R. Co., 135 N. C. 498, 47 S. E.
614; Clegg v. Southern R. Co., 132 N. C.

292, 43 S. E. 836, 133 N. C. 303, 45 S. E.

657; Upton v. South Carolina, etc., R. Co.,

128 N. C. 173, 38 S. E. 736 ; Pharr v. South-
ern R. Co., 119 N. C. 751, 26 S. E. 149;
Lloyd V. Albemarle, etc., Co., 118 N. C. 1010,

24 S. E. 805. 54 Am. St. Rep. 764; Pickett
V. Wilmington, etc., R. Co., 117 N. C. 616,

23 S. E. 264, 53 Am. St. Rep. 611, 30 L. R. A.
257.

75. Anderson v. Minneapolis, etc., R. Co.,

103 Minn. 224, 114 N. W. 1123; Smith V.

Norfolk, etc., R. Co., 114 N. C. 728, 19 S. E.

863, 923, 25 L. R. A. 287.
76. As to injuries to persons at crossings

see infra, X, F, 13.

Effect as excusing contributory negligence
see supra, X, E, 4, a, (v), (a).

77. See supra, X, D, 6.

78. Alabama.— Mobile, etc., R. Co. v.

Smith, 146 Ala. 312, 40 So. 763; Alabama
Great Southern R. Co. v. Guest, 136 Ala. 348,
34 So. 968, 114 Ala. 373, 39 So. 654; Ala-
bama Great Southern R. Co. v. Burgess, 114
Ala. 587, 22 So. 169; Central R., etc., Co. v.

Vaughan, 93 Ala. 209, 9 So. 468, 30 Am. St.
Rep. 50.

Colorado.— Denver, etc., R. Co. v. Buffehr,
30 Colo. 27, 69 Pac. 582.

Illinois.—Illinois Cent. R. Co. v. Leiner, 202
111. 624, 67 N. E. 398, 95 Am. St. Rep. 266
[affirming 103 111. App. 438]; Chicago Ter-
minal Transfer R. Co. v. Gruss, 200 111. 195,
65 N. E. 693 [affirming 102 111. App. 439] ;

Chicago Terminal Transfer R. Co. v. Ko-
toski, 199 111. 383, 65 N. E. 350 [affwming
101 111. App. 300]; Lake Shore, etc., R. Co.
V. Bodemer, 139 111. 096, 29 N. E. 692, 32
Am. 'St. Rep. 218 [affirming 33 111. App.
479]; O'Conner v. Illinois Cent. R. Co., 77
111. App. 22; Illinois Gent. R. Co. v. Beard,
49 111. App. 232.

Indiana.—Brooks v. Pittsburgh, etc., R. Co.,
158 Ind. 62, 62 N. E. 694.

Mississippi.— Barmore v. Vicksburg, etc.,

R. Co., 85 Miss. 426, 38 So. 210, 70 L. R. A.
627; Stevens v. Yazoo, etc., R. Co., 81 Miss.
195, 32 So. 311.

Texas.— Texas, etc., R. Co. v. Woodall, 2
Tex. App. Civ. Cas. § 471.

See 41 Cent. Dig. tit. " Railroads," § 1326.
In determining what is wanton conduct as

to an infant trespasser of tender years, due
consideration must be given to the well-known
indiscretions and limited ability of young
persons to take adequate means to avoid dan-
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complained of ensues as a result," provided the railroad employees in doing or
omitting such acts are acting within the Une of their employment.*" To constitute
wilfulness, wantonness, or recklessness within the meaning of this rule, mere negli-

gence is not sufficient,*' but there must be either a design or purpose to inflict

injury,*^ or conduct manifesting a reckless disregard of consequences under cir-

cumstances where the act done or omitted would probably or naturally result

in injury,*^ or in other words an act done or omitted with the consciousness at
the time that injury will naturally or probably result therefrom.** But an
express intention to injure is not essential; it is sufficient if the employees inflict-

ing the injury exhibit such wantonness and recklessness as to probable con-
sequences as imphes a wilhngness to inflict injury, or an indifi'erence as to whether
injuryis infhcted.*^ It is held reckless, wilful, or wanton negligence within the mean-

ger. Charleston, etc., R. Co. v. Johnson, 1

Ga. App. 441, 57 S. E. 1064.
79. Alabama.— Haley v. Kansas City, etc.,

E. Co., 113 Ala. 640, 21 So. 357.
Arkansas.—^Adams v. St. Louis, etc., R. Co.,

(1907) 103 S. \Y. 725.
Illinois.— Lake Shore, etc., R. Co. v. Bode-

mer, 139 111. 596, 29 N. E. 692, 32 Am. St.

Rep. 218 [affirming 33 HI. App. 479]; Illi-

nois Cent. R. Co. v. Beard, 49 111. App. 232.
Indiana.— Pennsylvania Co. v. Sinclair, 62

Ind. 301, 30 Am. Rep. 185.
Michigan.— Bouwmeester v. Grand Rapids,

etc., R. Co., 63 Mich. 557, 30 N. W. 337.
Mississippi.— Barmore f. Vicksburg, etc.,

R. Co., 85 Miss. 426, 38 So. 210, 70 L. E. A.
627.

Missouri.— Zumault v. Kansas City Subur-
ban Belt R. Co., 175 Mo. 288, 74 S. W. 1015;
Tanner r. Missouri Pac. R. Co., 161 Mo. 497,
61 S. W. 826.

Sew York.— Greene v. New York, etc., R.
Co., 102 N. Y. App. Div. 322, 92 N. Y. Suppl.
424. ^

See 41 Cent. Dig. tit. " Railroads," § 1326.
Where wanton and wilful negligence is

charged and proved, it makes no difference

to what extent the person killed or injured
was guilty of want of care. Lake Shore, etc.,

E. Co. V. Bodemer, 139 111. 596, 29 N. E. 692,
32 Am. St. Rep. 218 [affirming 33 111. App.
479].

80. Greene v. New York, etc., R. Co., 102
N. Y. App. Div. 322, 92 N. Y. Suppl. 424.

Railroad agents and servants while engaged
in running a train of cars are in the line of
their duties and for their acts wilfully done
while so engaged, resulting in injury to a
person on or near the track the company is

liable. Terre Haute, etc., R. Co. v. Graham,
46 Ind. 239.

81. Parker v. Pennsylvania Co., 134 Ind.

673, 34 N. E. 504, 23 L. R. A. 552 ; Redson v.

Michigan Cent. R. Co., 120 Mich. 671, 79
M. W. 939.

Distinction hetween negligence and wilful-

ness.— Negligence and wilfulness are incom-
patible terms. Negligence arises from inat-

tention, thoughtlessness, or heedlessness,

while wilfulness cannot exist without a pur-

pose or design, and negligence, it has been

said, can never be of such a degree as to be-

come wilfulness. Parker v. Pennsylvania Co.,

134 Ind. 673, 34 N. E. 504, 23 L. R. A. 552.

[X, E, 7, a]

82. Alabama Great Southern R. Co. v. Bur-
gess, 114 Ala. 587, 22 So. 169, 116 Ala. 509,

22 So. 913; Parker v. Pennsylvania Co., 134
Ind. ,673, 34 N. E. 504, 23 L. R. A. 552;
Redson v. Michigan Cent. R. Co., 120 Mich.
671, 79 N. W. 939.

83. Peters v. Southern R. Co., 135 Ala.

533, 33 So. 332; Parker v. Pennsylvania Co.,

134 Ind. 673, 34 N. E. 504, 23 L. R. A. 552;
Everett v. Richmond, etc., R. Co., 121 X. C.

519, 27 S. E. 991.

Conduct held not wilful, wanton, or reckless

so as to render the comp;,ny liable notwith-
standing the injured party's contributory neg-
ligence see Williams v. Georgia Cent. R. Co.,

(Ala. 1905) 40 So. 143; Illinois Cent. E. Co.
r. Eicher, 202 111. 556, 67 N. E. 376 [revers-

ing 100 111. App. 599] ; Illinois Cent. R. Co.
!. Beard, 49 111. App. 232; Pittsburgh, etc.,

R. Co. V. Judd, 10 Ind. App. 213, 36 N. E.
775; Finnegan v. Michigan Dent. R. Co., 127
Mich. 15, 86 N. W. 395 (failure to see person
injured or give warning by bell or whistle) ;

Johnson v. Truesdale, 46 Minn. 345, 48 N. W.
1136; Zumault v. Kansas City suburban Belt
R. Co., 175 Mo. 288, 74 S. W. 1015; Balti-

more, etc., R. Co. V. Sherman, 30 Gratt. (Va.)
602. It is not wanton or wilful negligence
to fail to comply with a statute providing
that no railroad company shall permit a
train of cars for the transportation of mer-
chandise, etc., to run without a good and
sufficient brake attached to the rear car of

the train and without a trusty and skilful

brakeman stationed on such car. Cleveland,
etc., R. Co. V. Cline, 111 111. App. 416, 424.

The failure to build a platform and fur-

nish a light when needed or to keep a look-

out at a certain junction whereby one is in-

jured is not sufficient to sustain a charge
that the injury was caused by reckless, wan-
ton, or intentional negligence. Ensley R.
Co. V. Chewning, 93 Ala. 24, 9 So. 458.
Running past a station at which another

train is stopping for passengers in violation

of the rules of the company is not evidence
of wilfulness. Louisville, etc., R. Co. v. Wurl,
62 111. App. 381.

84. Peters v. Southern E. Co., 135 Ala.

533, 33 So. 332 ; Alabama Great Southern R.
Co. V. Burgess, 114 Ala. 587, 22 So. 169, 116
Ala. 509, 22 So. 913. And see cases cited

supra note 83.

85. Alabama Great Southern E. Co. v. Bur-
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ing of this rule to fail to exercise reasonable care to prevent the injury after becom-
ing aware of the injured party's perilous position,*" and in some jurisdictions the

rule applies only where the company fails to exercise such care after it has actual

knowledge of the injured party's peril/^ although in other jurisdictions it also

geas, 119 Ala. 555, 25 So. 251, 72 Am. St.

Eep. 943; East St. Louis Connecting R. Co.

V. O'Hara, 150 111. 580, 37 N. E. 917 {.affirm-

ing 49 111. App. 282] (holding that it ia not
necessary in order to raise such an inference

to prove that the railroad's servants were
actuated by any ill-will directed specifically

to the person injured) ; Palmer v. Chicago,

etc., R. Co., 112 Ind. 250, 14 N. E. 70; Man-
love V. Cleveland, etc., R. Co., 29 Ind. App.
C94, 65 N. E. 212.
What will constitute wanton, wilful, or

reckless negligence haa also been defined as a
conscious failure on the part of the railroad
company to use reasonable care to avoid the
injury after discovering the danger (Alabama
Great Southern R. Co. r>. Burgess, 119 Ala.

555, 25 So. 251, 72 Am. St. Rep. 943 {over-

ruling Alabama Great Southern R. Co. v. Bur-
gess, 116 Ala. 509, 22 So. 913]); or as an
intentional failure to perform a manifeat
duty in which the public has an interest or
which is important to the person injured in

either preventing or avoiding the injury
(Kentucky Cent. R. Co. v. Gastineau, 83 Ky.
119) ; or aa such gross want of care and re-

gard for the rights of others as to show a
disregard of consequences or a willingness
to inflict injury (Lake Shore, etc., R. Co. v.

Bodemer, 139 111. 596, 29 N. E. 692, 32 Am.
St. Rep. 218 [affirming 33 111. App. 479];
Cleveland, etc., R. Co. v. Ricker, 116 111. App.
428, holding that gross negligence of an en-

gineer is shown where an emergency signal is

displayed and he did not stop the train until

he had gone four hundred and sixty-flve feet

after receiving the signal; Cleveland, etc., R.

Co. V. Cline, HI 111. App. 417).
Gross negligence is not aa a matter of law

wilfulness. Illinois Cent. E. Co. v. Beard, 49
111. App. 232; Terre Haute, etc., R. Co. v.

Graham, 95 Ind. 286, 48 Am. Rep. 719. But
the term " gross negligence " has been held
practically synonymous with " wilful negli-

gence," and defined as an intentional failure

to perform a manifest duty in reckless dis-

regard of conaequencea, or a thoughtless dis-

regard of consequences without the exercise

of an efi'ort to avoid it. Finnegan v. Michi-

gan Cent. R. Co., 127 Mich. 15, 86 N. W.
395; Redson v. Michigan Cent. R. Co., 120
Mich. 671, 79 N. W. 939, holding, however,
that a mere failure to exercise due care or

the means at hand is not gross negligence.

86. Alabama.—Alabama Great Southern
R. Co. V. Burgess, 114 Ala. 587, 22 So. 169;
Georgia Pac. R. Co. v. Ross, 100 Ala. 490,

14 So. 282; Ensley R. Co. V. Chewning, 93
Ala. 24, 9 So. 458.

Illinois.— Illinois Cent. R. Co. v. Beard, 40
111. App. 232.

Kansas.—Kansas City, etc., R. Co. t'. Camp-
bell, 6 Kan. App. 417, 49 Pac. 817.

Kentucky.— Louisville, etc., R. Co. v.

Eaden, 122 Ky. 818, 03 S. W. 7, 29 Ky. L.

Rep. 365, 6 L. R. A. N. S. 581.

Mississippi.— See Barmore v. Vicksburg,
etc., R. Co., 85 Miss. 426, 38 So. 210, 70

L. R. A. 627.

See 41 Cent. Dig. tit. " Railroads," § 1326.

Illustrations.— Where the railroad serv-

ants in charge of a train discover a person

on or near the tracks and in a dangerous

position from which he apparently cannot or

will not extricate himself in time to avoid

being injured, it has been held wilful, wanton,

or reckless negligence to run him down with-

out giving him due warning of the train's ap-

proach (Central R., etc., Co. v. Denson, 84

Ga. 774, 11 S. E. 1039) ; and without using
all reasonable means to slacken or stop the

train in time to avoid the injury ( Central R.,

etc., Co. V. Vaughan, 93 Ala. 209, 9 So. 468,

30 Am. St. Rep. 50; Central R., etc., Co. v.

Denson, 84 Ga. 774, 11 S. E. 1039; Palmer v.

Chicago, etc., R. Co., 112 Ind. 250, 14 N. E.

70; Lake Erie, etc., R. Co. v. Brafford, (Ind.

App. 1896) 43 N. E. 882). But an engineer
is not wilfully negligent in failing to stop
while there is yet time to examine an object

which he supposes to be a dog or something
inanimate lying on the track, but which on
closer approach is discerned to be a child.

Louisville, etc., R. Co. v. Williams, 69 Miss.

631, 12 So. 957.
To warrant a recovery in such a case it

must be shown that the person injured was
on or so near the track as to be in danger
of being struck by the engine; that he was
seen by the engineer; that after he was seen
his conduct was such that the engineer should
have known he either did not hear the ap-
proaching engine or did not intend to get out
of the way; and that after discovering that
such person was not going to get out of the
way the engineer made no effort to avert the
injury by stopping or slackening the speed
of the engine but recklessly and wantonly
ran upon and injured him. McLauglilin v.

Chicago, etc., R. Co., 115 111. App. 262.
87. Richmond, etc., R. Co. v. Didzoneit, 1

App. Cas. (D. C.) 482, 485, where the courc
said: "Negligence superimposed upon negli-

gence does not amouat to wilfulness; nor is

the failure, superinduced by negligence, to
have knowledge of a dangerous condition the
equivalent of actual knowledge of such con-
dition. And it is only when a defendant has
actual knowledge of the plaintiff's danger, and
could, by the exercise of ordinary care and
prudence, have avoided the resulting injury,
that the plaintiff is relieved from the liability

of having his own negligence charged against
him, and the defendant's negligence is re-

garded as the proximate and exclusive cause
of the injury. The fact that it may have
been negligence in the defendant not to have
known the plaintiff's danger, and that the

[X, E. 7, al
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applies where the railroad employees are guilty of recklessness or wantonness
in failing to discover such peril and avert the accident, as in faiUng to discover
such person at a point where it has reasonable grounds to beUeve that he or some
other person will be on the track in a situation or condition of peril.*' A railroad
company is liable for injuries caused by acts of its employees while acting within
the line of their employment, although the particular acts causing the injury
are done in an improper manner or in a mode not contemplated by the railroad
company,*" even though such act be wilful or maUcious; °° but it is not hableif
such acts are without the scope of the servant's employment."

b. Signals and Lookouts. Where there is no special duty to keep a lookout,
the failure to discover a trespasser or mere Ucensee upon or near the tracks in
time to prevent his injury does not show wanton, wilful, or reckless negUgence
within the meaning of the above rule,^^ and it has been held that even a violation
of a statutory requirement to maintain a lookout under certain circumstances
does not show a reckless disregard of consequences so as to amount to wantonness. °^

Likewise the failure to give signals or warnings of an approaching train is not
wilful or wanton negligence,"'' unless such failure is under the circumstances mani-
festing a reckless disregard of consequences."^ So a mere failure to give signals

required by statute or ordinance does not estabUsh wanton or wilful negUgence
as to a trespasser, "° even though those operating the train have knowledge that
persons have been in the habit of crossing or walking upon the tracks at places
other than pubUc places or public crossings."'

defendant miglit liave ascertained the danger
by the exercise of due care, cannot he per-
mitted to have the effect of actual knowledge,
so as to charge the defendant with reckless-

ness. To allow such an effect would result
in the overthrow of the whole doctrine of

contributory negligence. It would be impos-
sible, upon such a theory, ever to hold any
one to the consequences of his own miscon-
duct. For if negligence to acquire knowledge
were the equivalent of knowledge, in the con-

templation of the law of torts, every act of

negligence should be construed as an act of

wilfulness."

Actual knowledge need not be positively
and directly shown; but it may be inferred
from such circumstances as that the track
was straight and the view unobstructed, and
that the engineer was in his seat, looking
ahead, and that there was nothing to prevent
him from seeing a person on the track ahead
of the train. Southern E. Co. v. Bush, 122

Ala. 470, 26 So. 168.

88. Alabama Great Southern E,. Co. v.

Guest, 136 Ala. 348, 34 So. 968, 144 Ala. 373,

39 So. 654; Haley v. Kansas City, etc., R.

Co., 113 Ala. 640, 21 So. 357; East St. Louis
Connecting R. Co. (•. O'Hara, 150 111. 580,

37 N. E. 917 laffk-ming 49 111. App. 282]

;

Lake Shore, etc., R. Co. v. Bodemer, 139

111. 596, 29 N. E. 692, 32 Am. St. P.ep. 218

[affirming 33 111. App. 479]; Illinois Cent.

R. Co. ). Beard, 49 111. App. 232. But see

Glass V. Memphis, etc., K. Co., 94 Ala. 581,

10 So. 215.

Wilful act without knowledge of object

injured.—^A railroad company may be liable

for the consequences of a wilful act without

an actual knowledge of the presence of the

object acted upon, but this liability never

exists where the act or omission is one from
which the injury could not reasonably have

been anticipated as the natural and probable

[X, E, 7, a]

consequence of such act or omission. Parker
i\ Pennsylvania Co., 134 Ind. 673, 34 N. E.
504, 23 L. R. A. 552.

89. Pollard v. Maine Cent. R. Co., 87 Me.
51, 32 Atl. 735.

90. Texas, etc., R. Co. v. Black, 87 Tex.
160, 27 S. W. 118; Texas, etc., R. Co. v.

Woodall, 2 Tex. Civ. App. Cas. § 471.
91. Texas, etc., R. Co. v. Black, 87 Tex.

160, 27 S. W. 118, assault by brakeman not
in discharge of duty.

Unauthorized acts in removing a tres-

passer from a depot do not render a rail-

road company liable therefor. Weiler v. Penn-
sylvania R. Co., 12 Pittsb. Leg. J. N. B. (Pa.)

347.

92. Alabama.—Georgia Pac. R. Co. v. Ross,
100 Ala. 490, 14 So. 282.

Connecticut.— Nolan v. New York, etc., R.
Co., 53 Conn. 461, 4 Atl. 106.

Illinois.— Janowicz v. Pittsburgh, etc., R.
Co., 124 111. App. 149.

Missouri.— Carrier v. ^'[issouri Pac. R. Co.,

175 Mo. 470, 74 S. W. 1002.

United States.— King v. Illinois Cent. R.
Co., 114 Fed. 855, 52 C. C. A. 489.

93. Eggmann v. St. Louis, etc., R. Co., 47
111. App. 507.

94. Janowicz v. Pittsburgh, etc., R. Co.,

124 111. App. 149 (as to a trespasser) ; Mo-
bile, etc., R. Co. V. Roberts, (Miss. 1908) 23
So. 393.

95. Greene i\ New York, etc., R. Co., 102

N. Y. App. Div. 322, 92 N. Y. Suppl. 424,

holding a railroad company liable for injuries

caused by the wrongful and wilful act of its

servant in charge of a locomotive in permit-

ting it to run down on a person without
warning.

96. Illinois Cent. R. Co. i\ O'Connor, 189
111. 559, 59 N. E. 1098 [reversing 90 111. App.
142].

97. Illinois Cent. R. Co. v. O'Connor, 189
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e. Rate of Speed. The fact that the train which caused the injury was run-

ning at an excessive or unlawful rate of speed/* as that it was running at a rate

of speed in violation of an ordinance/^ does not of itself show wanton, wilful, or

reckless negUgence; although it is otherwise if the train is going at such rate

of speed under circumstances which show a disregard of the rights of others or

of consequences, or a willingness to inflict injury.'

d. Inviting or Permitting Persons to Ride on Trains or Cars. A railroad com-
pany is liable for its negligence in causing injuries to one who is riding upon its

train or cars by the invitation or permission of its employee, where such employee
has authority to give such invitation or permission by virtue of the scope of his

employment,^ as by virtue of some rule of the company; ^ but it is not liable if

such invitation or permission is given without authority,* and it does not appear

111. 559, 59 N. E. 1098 [reversing 90 111. App.
142].

98. Peters v. Southern R. Co., 135 Ala.
533, 33 So. 332 (fifty miles an hour through
the outskirts of a city) ; Illinois Cent. R. Co.

;;. Beard, 49 111. App. 232.
Running a car through an archway at a

high rate of speed, although there are usually
a large number of people in the vicinity, is

nothing more than negligence in the absence
of actual knowledge by the company's opera-
tives of the presence of the person injured in

such archway, and is not uch wilfulness as
renders the company liable notwithstanding
such party's contributory negligence. Parker
V. Pennsylvania Co., 134 Ind. 673, 34 N. E.

504, 23 L. R. A. 552.

99. Blanchard v. Lake Shore, etc., R. Co.,

126 111. 416, 18 N. B. 799, 9 Am. St. Rep.
630; Illinois Cent. R. Co. . Hetherington, 83
111. 510; Louisville, etc., R. Co. v. Wm\, 62
111. App. 381; St. Louis, etc., R. Oo. v. Andres,
16 111. App. 292; Brooks v. Pittsburgh, etc.,

R. Co., 158 Ind. 62, 62 N. B. 694; Tanner v.

Missouri Pac. R. Co., 161 Mo. 497, 61 S. W.
826.

1. Bast St. Louis Connecting R. Co. v.

O'Hara, 150 111. 580, 37 li. B. 917 [affWming
49 111. App. 282].
Running at an excessive or unlawful rate

of speed and without giving signals or warr-
ings through a city or other place where the
railroad employees have reason to anticipate
that persons may be on tne track shows wil-

fulness, wantonness, or recklessness. Alabama
Great Southern R. Co. v. Guest, 136 Ala. 348,

34 So. 968, 144 Ala. 373, 39 So. 654; East
St. Louis Connecting R. Co. V. O'Hara, 150
111. 580, 37 N. B. 917 [alfvrmmg 49 111. App.
282] ; Lake Shore, etc., R. Co. V. Bodemer,
139 111. 596, 29 N. E. 692, 32 Am. St. Rep.
218 iaffirming 33 111. App. 479]; Southern
R. Co. V. Drake, 107 111. App. 12; Illinois

Cent. R. Co. v. Leiner, 103 111. App. 438
[affirmed in 202 111. 624, 67 N. B. 398, 95
Am. St. Rep. 266] (running a train at from
fifteen to eighteen miles an hour at a place
where there is, to the knowledge of the rail-

road company's servants, likelihood of a prior

occupancy by another train) ; Illinois Cent.

R. Co. V. Bicher, 100 111. App. 599 [reversed
on the facts in 202 III. 556, 67 N. E. 376];
Illinois Cent. R. Co. v. Beard, 49 111. App.
232; Stevens v. Yazoo, etc., R. Co., 81 Miss.

195, 32 So. 311. But see Brooks v. Pitts-

burgh, etc., R. Co., 158 Ind. 62, 62 N. E.

694.

2. Alabama Great Southern R. Co. v. Yar-
brough, 83 Ala. 238, 3 So. 447, 3 Am. St.

Rep. 715; Mexican Nat. R. Co. v. Crum, 6

Tex. Civ. App. 702, 25 S. W. 1126.
A person riding by the invitation or per-

mission of the conductor is not a trespasser,

and is entitled to recover for injuries sus-

tained by reason of the railroad company's
negligence (Alabama Great Southern R. Co.

V. Yarbrough, 83 Ala. 238, 3 So. 447, 3 Am.
St. Rep. 715; Gradin v. St. Paul, etc., R.
Co., 30 Minn. 217, 14 N. W. 881, holding
this to be true, at least, where it is not
shown that the conductor exceeded his au-
thority in permitting such person to ride on
the train. But see Cooper v. Lake Erie, etc.,

R. Co., 136 Ind. 366, 36 N. E. 272, holding a

railroad company not liable for injury to a
person engaged in working his passage under
an arrangement with the conductor and
brakeman, as they have no authority to em-
ploy assistance and there being no custom or

regulations of the company permitting the
payment of fare by work on the train

)
, un-

less he knows that the conductor exceeded
his authority in permitting or inviting him
to ride (Alabama Great Southern R. Co. v.

Yarbrough, supra )

.

Where a person is injured while riding on
a hand-car on the invitation of the railroad
company's employees, he is entitled to re-

cover if such employees were acting within
the scope of their authority; but if they were
at the time of the accident using the hand-
car for private business of their own in

which the company had no interest, then

they were not acting within the scope of

their authority and the railroad company is

not liable. Gulf, etc., R. Co. v. Dawkins, 77

Tex. 228, 13 S. W. 982.

3. Whitehouse v. Grand Trunk R. Co., 29

Fed. Cas. No. 17.565, 2 Hask. 189.

A rule forbidding persons to ride on the en-

gine without the permission of the engineer

authorizes such engineer to permit a person

to ride upon the engine. Whitehouse v.

Grand Trunk R. Co., 29 Fed. Cas. No. 17,565,

2 Hask. 189.

4. Snyder v. Hannibal, etc., E. Co., 60 Mo.
413: Gulf, etc., R. Co. v. Dawkins, 77 Tex.

228, 13 S. W. 982; Missouri, etc., R. Co. V.

[X, E, 7, d]
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that the invitation or permission is in furtherance of the interests of the company
or connected in any manner with the service which the servant is employed to
render,^ particularly where such invitation or permission, and riding, is in vio-

lation of the rules of the company; ° and the fact that such person or others have
been ia the habit of riding upon the train or cars without the employees in charge
thereof taking any measures to prevent them from doing so does not create an
obUgation of care for their safety on the part of the company.'

e. Removal of Trespassers From Trains or Cars. The UabiUty of a railroad

company for the improper conduct of its employees in removiug a trespasser
from its trains or cars is founded on the law of agency,' and except where there
is a statutory provision otherwise, ° a railroad company is liable for injuries caused
by the acts of its servants,'" in removing trespassers from its trains or cars, even
though such acts be wilful, wanton, or reckless, where such employees are at the
time acting within the scope of their employment, and in furtherance of their

duties; " but the company will not be Uable where they are wilfully and maliciously

Tonahill, 16 Tex. Civ. App. 625, 41 S. W.
875 (holding this to be true in respect to a
child of such a degree of intelligence as to

appreciate the danger of his act) ; Mexican
Nat. R. Co. V. Crum, 6 Tex. Civ. App. 702,
25 S. W. 1126.
The grossest carelessness in the operation

of a train or ear has been held not to give

such persons any claim against the company
for injuries sulfered therefrom. Barkley v.

Chicago, etc., R. Co., 37 111. App. 293;
Dougherty v. Chicago, etc., R. Co., 137 Iowa
257, 114 N. W. 902, 14 L. R. A. N. S. 590.

But see Reary f. Louisville, etc., R. Co., 40
La. Ann. 32, 3 So. 390, 8 Am. St. Rep.
497.

One riding by the invitation or permission
of a brakeman is not entitled to recover
where it does not appear that the brakeman
was acting within the scope of his employ-
ment. Stringer v. Mis?ouri Pac. R. Co., 96
Mo. 299, 9 S. W. 905; Cotter v. Frankford,
etc., R. Co., 15 Phila. (Pa.) 255, 9 Wkly.
Notes Cas. 477.
An engineer ordinarily acts beyond the

scope of his employment in permitting a
person to ride on the engine or train and
the railroad company cannot be held liable

therefor. Chicago, etc., R. Co. v. Casey, 9

111. App. 632. Compare Whitehouse v. Grand
Trunk R. Co., 29 Fed. Cas. No. 17,565, 2

Hask. 189.

A baggage-master nas no authority to in-

vite or permit persons to ride in a coach, and
it has been held that the railroad company is

not liable for injuries which such persons
may receive, unless for negligence or tor-

tious acts on the part of the company. Reary
I'. Louisville, etc., R. Co., 40 La. Ann. 32, 3

So. 390, 8 Am. St. Rep. 497.
5. Snyder v. Hannibal, etc., R. Co., 60 Mo.

413; Gulf, etc., R. Co. r. Dawkins, 77 Tex.
228. 13 S. W. 982.

6. Barkley v. Chicago, etc., R. Co., 37 111.

App. 293; Duff r. Allegheny Valley R. Co.,

91 Pa. St. 458, 36 Am. Rep. 675 (holding
that a boy permitted by a conductor to ride

on the train to sell newspapers in violation

of the regulations of the company is a mere
trespasser and the company is not liable for
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his death in an accident) ; Gulf, etc., R. Co.

f. Dawkin.s, 77 Tex. 228, 13 S. W. 982 (hold-
ing that the habitual disregard of the com-
pany's rules by consent of its officers and
agents cannot be considered in determining
whether such rules had been abandoned).
Compare ilissouri, etc., R. Co. v. Rodgers,
(Tex. Civ. App. 1896) 35 S. W. 412.
A former fireman who accepts an invita-

tion from one of the railroad company's en-

gineers to ride on the engine with him is

charged with notice of a rule of the company
prohibiting any one but the engineer and cer-

tain employees from riding on the engine,
and he is a mere trespasser and can derive

no authority from the engineer or conductor
for his act. Virginia Midland R. Co. l.

Roach, 83 Va. 37.5, 5 S. E. 175.

7. Barkley v. Chicago, etc., R. Co., 37 111.

App. 293; Gulf, etc., R. Co. r. Dawkins, 77
Tex. 228, 13 S. W. 982.

8. Farber ;;. Missouri Pac. R. Co., 116 Mo.
81, 22 S. W. 631, 20 L. R. A. 350.

9. See Smith v. Savannah, etc., R. Co., 100

Ga. 96, 27 S. E. 725, holding that under
Civ. Code, § 2321, a. railroad company is

liable for injuries sustained by wilful acts

of an employee in ejecting a trespasser from
a train where he is at t^e time in the em-
ployment and service of the railroad com-

pany, whether ejecting trespassers is or is

not within the scope of his employment.
10. Galveston, etc., R. Co. v. Neel, (Tex.

Civ. App. 1894) 26 S. W. 788.

11. Georgia.— Savannah, etc., R. Co. v.

Watson, 89 Ga. 110, 14 S. E. 890.

Illinois.— Northwestern R. Co. v. Hack, 66

111. 238, holding a railroad company to be
liable where a servant whose business it was
to clean ears and to keep persons out of the

same in discharge of that duty kicked a boy
trespassing on a moving car, thereby causing

him to fall between the cars.

Indiana.— Baltimore, etc., R. Co. v. Norris,

17 Ind. App. 189, 46 N. E. 554, 60 Am. St.

Rep. 166.

Mississippi.— Alabama Great Southern R.
Co, V. Harris. 71 Miss. 74, 14 So. 263.

New York.— Rounds v. Delaware, etc., R.
Co., 64 N. Y. 129, 21 Am. Rep. 597 iaffirming
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acting for some purpose of their own, and not in pursuance of their service for

the railroad company/- or where they do not act wilfully, wantonly ,^ or recklessly. '^

Thus where such servant or employee is at the time acting within the scope of

his employment in removing a trespasser, a railroad company will b'e liable

for injuries caused by the wilful, wanton, or reckless acts of a conductor,"

3 Hun 329, 5 Thomps. & C. 475] ; Clark v.

New York, etc., R. Co., 40 Hun 605, 3 N. Y.
Suppl. 607 [affirmed in 113 N. Y. 670, 21
N. E. 1116].
North Carolina.—-Cook v. Southern R. Co.,

128 N. C. 333, 38 S. E. 925; Pierce v. North
Carolina B. Co., 124 N. C. 83, 32 S. E. 399,
44 L. R. A. 316.

TeiBu^.— House v. Blum, (Civ. App. 1900)
56 S. W. 82.

West Virginia.— Bess v. Chesapeake, etc.,

R. Co., 35 W. Va. 492, 14 S. E. 234, 29 Am.
St. Rep. 820.

See 41 Cent. Dig. tit. "Railroads," §§ 906,

907.
.Where a person is assaulted by a brake-

man or flagman by reason of which he jumps
from a moving train and is injured, the fact

that the conductor is the only one authorized
to eject a person from a train does not re-

lieve the company from liability, since if the
conductor has sole authority it is his duty
to restrain tliose under him from assaulting
oven a trespasser. Cook v. Southern R. Co.,

128 N. C. 333, 38 S. E. 925.
12. Illinois.—• Chicago, etc., R. Co. v.

Brackman, 78 111. App. 141, brakeman.
Indiana.— Smith v. Louisville, etc., R. Co.,

124 Ind. 394, 24 N. E. 753.

Kentucky.— Smith i'. Ixjuisville, etc., R.
Co., 95 Ky. 11, 23 S. W. 652, 15 Ky. L. Rep.
390, 22 L. R. A. 72.

New York.— Rounds v. Delaware, etc., R.
Co., 64 N. Y. 129, 21 Am. Rep. 597 [afirmit-ig

3 Hun 329, 5 Thomps. & C. 475].
Ohio.— Whistler v. Cowan, 26 Ohio Cir.

Ct. 511 laffirmed in 70 Ohio St. 514, 72 N. E.
1167].

Texas.— International, etc., R. Co. v. An-
derson, 82 Tex. 516, 17 S. W. 1039, 27 Am.
St. Rep. 902; Texas, etc., R. Co. v. Mother,
5 Tex. Civ. App. 87, 24 S. W. 79 ; Texas, etc.,

R. Co. V. Moody, (Civ. App. 1893) 23 S. W.
41.

See 41 Cent. Dig. tit. ''Railroads," §§ 906,
907.
Where a person bribes an employee to per-

mit him to ride on a train or car, such em-
ployee and such person thereby become joint
trespassers, and the employee's authority to
represent the company in ejecting such per-

1 son, if he had any, thereby ceases, so that
\ the railroad company is not thereafter liable

for his acts, although wilful or wanton, in
ejecting such person (Brevig v. Chicago, etc.,

R. Co., 64 Minn. 168, 66 N. W. 401; Wil-
liams V. Mobile, etc., R. Co., (Miss. 1895) 19
So. 90; Alabama, etc., R. Co. v. McAfee, 71
Miss. 70, 14 So. 260; Grahn v. International,
etc., R. Co., 100 Tex. 27, 93 S. W. 104, 123
Am. St. Rep. 767, 5 L. R. A. N. S. 1025),
unless he afterward receives express author-
ity to eject such person (Brevig v. Chicago,

etc., R. Co., supra ) . Thus a railroad company
is not liable for the act of a brakeman in

pushing a trespasser vinder his train because
he will not pay for the privilege of riding,

the money not having been demanded for his

fare and the brakeman having no authority
to collect his fare. Illinois Cent. R. Co. f.

Latham, 72 Miss. 32, 16 So. 757.
Where a trespasser is shot by a railroad

employee after he has alighted from a, train,

the company is not liable. Southern Pac.

R. Co. V. Kennedy, 9 Tex. Civ. App. 232, 29

S. W. 394. And although the shooting took
place on the train in an effort to eject the

trespasser, if the employee afterward throws
the body on the track for the purpose of con-

cealing his crime, the company is not liable

for the mutilation of the body. Houston,
etc., R. Co. V. Bowen, 36 Tex. Civ. App. 165,

81 S. W. 80.

13. Bjornquist v. Boston, etc., R. Co., 185
Mass. 130, 70 N. E. 53, 102 Am. St. Rep.
332.
Recklessness or wantonness in dealing with

a trespasser is not to be inferred from the

mere use of language intended to influence

the trespasser's voluntary action, although
the language used is not necessary or proper;
but only where it is so unreasonable or im-
proper in reference to its probable effect on
the safety of the trespasser as to indicate a
wanton and reckless disregard of probable
dangerous consequences. Bjornquist v. Bos-
ton, etc., R. Co., 185 Mass. 130, 70 N. E. 53,

102 Am. St. Rep. 332; Bolin v. Chicago, etc.,

R. Co., lOS Wis. 333, 84 N. W. 446, 81 Am.
St. Rep. 911.

14. The conductor of a train has authority
to remove trespassers therefrom, and if, in
exercising such authority, he wilfully, wan-
tonly, or recklessly injures them the company
is liable.

Georgia.— Savannah, etc., R. Co. v. Wat-
son, 89 Ga. 110, 14 S. E. 890.

Indiana.— Baltimore, etc., R. Co. v. Norris,
17 Ind. App. 189. 46 N. E. 554, 60 Am. St.
Rep. 166.

Iowa.— Hamilton v. Chicago, etc., R. Co.,
119 Iowa 650. 93 N. W. 594.
Oklahoma.— FoUey r. Chicago, etc., R. Co.,

16 Okln. 32, 84 Pac. 1090.

Texas.— Southern Pac. R. Co. )'. Kennedv,
9 Tex. Civ. App. 232, 29 S. W. 394, holding
that a railroad company is liable for the act
of a conductor in shooting a trespasser while
he is in the act of alighting, unless the shoot-
ing is not done for the purpose of forcing the
trespasser to get off, but merely from per-
sonal resentment.

United States.— Toledo, etc., R. Co. v. Gor-
don, 143 Fed. 95, 74 C. C. A. 289.

See 41 Cent. Dig. tit. "Railroads," S§ 906,
907.

[X, E, 7, e]
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flagman/^ engineer," or brakeman." In some jurisdictions it is held that a brake-
man has implied authority to remove trespassers by virtue of his employment,
and that the railroad company is Uable for his acts, although wilful, wanton, or

recklessm doing so; ^* but in other jurisdictions a brakeman has no such impUed
authority, and in order to hold the railroad company liable for his wilful and
wanton acts in removing a trespasser, it must be shown that authoritj^ to do so

has been given or acquiesced in by the company.'^

15. Southern R. Co. v. Hunter, 74 Miss.
444, 21 So. 304.

16. Chicago, etc., R. Co. v. West, 125 111.

320, 17 N. E. 788, 8 Am. St. Rep. 380 [a/-

firming 24 111. App. 44] (engineer forcing
boy to jump oflf engine while in motion) ;

Palatty v. Charleston, etc., R. Co., 67 S. C.

391, 45 S. E. 932, 100 Am. St. Rep. 750
(throwing blocks of coal at trespasser caus-

ing him to fall to the ground).
Where one in charge of an engine has ab-

solute possession of its machinery, he has
authority to eject a trespasser from the en-

gine thereby making the railroad company
liable for excessive force used in such ejec-

tion. Galveston, etc., R. Co. v. Zantzinger,
93 Tex. 64, 53 S. W. 379, 77 Am. St. Rep.
829, 47 L. R. A. 282 {affirming (Civ. App.
1899) 49 S. W. 677].

17. Alalama.— Mobile, etc., R. Co. v.

Scales, 100 Ala. 368, 13 So. 917.

Illinois.— Illinois Cent. R. Co. v. King, 179

111. 91, 53 N. E. 552, 70 Am. St. Rep. 93

[affirming 77 111. App. 581], holding that a
railroad company is liable for injuries caused

by the wilful act of a brakeman in pulling a
trespasser oflf the train, and cursing and
throwing stones at him, where he was in-

structed to put oflf any one who was found
beating his way.

Iowa.— Marion v. Chicago, etc., R. Co., 64

Iowa 568, 21 N". W. 86, holding that under
Code, § 1307, where a brakeman authorized

to remove trespassers does so under circum-
stances of criminal brutality, the railroad

company is liable although the brakeman is

guilty of a felonious assault.

Missouri.—Krueger v. Chicago, etc., R. Co.,

94 Mo. App. 458, 68 S. W. 220.

Jilew York.—-Lang v. New York, etc., R.

Co., 51 Hun 603, 4 N. Y. Suppl. 565 [afp/rmed

in 123 N. Y. 656, 25 N. E. 955].
Texas.— Galveston, etc., R. Co. v. Lester,

24 Tex. Civ. App. 467, 59 S. W. 946; Hous-
ton, etc., R. Co. V. Grigsby, 13 Tex. Civ. App.
639, 35 S. W. 815, 36 S. W. 496.

See 41 Cent. Dig. tit. "Railroads," §§ 906,

907.
Where a brakeman authorized to eject a

trespasser shoots and kills him in doing so,

the railroad company is liable therefor.

Houston, etc., R. Co. w. Bowen, 36 Tex. Civ.

App. 165, 81 S. W. 80.

Although a brakeman may have no author-
ity to use physical force to expel trespassers,

yet if he is clothed with authority to order
them oflf, the company is liable for injuries

to a tresi>asser who is compelled to leave the
train while in motion by the brakeman's
abusive language, threatening gestures, and
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threats of arrest. Texas, etc., R. Co. v.

Mother, 5 Tex. App. 87, 24 S. W. 79.

18. Kansas.— O'Banion v. Missouri Pac. R.
Co., 65 Kan. 352, 69 Pae. 353; Kansas City,

etc., R. Co. V. Kelley, 36 Kan. 655, 14 Pac.

172, 59 Am. Rep. 596.

Kentucky.— Smith v. Louisville, etc., R.

Co., 95 Ky. 11, 23 S. W. 652, 15 Ky. L. R«p.
390, 22 L. R. A. 72 (unless malicious)

;

Illinois Cent. R. Co. v. McManus, 67 S. W.
1000, 24 Ky. L. Rep. 81; Elliot «. Louisville,

etc., R. Co., 52 S. W. 833, 21 Ky. L. Rep.
630.

Massachusetts.— Bjornquist v. Boston, etc.,

R. Co., 185 Mass. 130, 70 N. E, 53, 102 Am.
St. Rep. 332, brakeman in charge of cars.

Minnesota.— Brevig v. Chicago, etc., R. Co.,

64 Minn. 168, 66 N. W. 401.

New Jersey.— West Jersey, etc., P.. Co. v.

Welsh, 62 N. J. L. 655, 42 Atl. 736, 72 Am.
St. Rep. 659.

North Carolina.— Hayes 1). Southern R.
Co., 141 N. C. 195, 53 S. E. 847.

Washington.— Dixon r. Northern Pac. R.
Co., 37 Wash. 310, 79 Pac. 943, 107 Am. St.

Rep. 810, 68 L. R. A. 895, holding this to be

true if the brakeman's acts are not accom-
panied by an independent malicious purpose
of his own.

See 41 Cent. Dig. tit. " Railroads," §§ 906,

907.

Where a man appears wearing a brake-
man's cap and jacket upon a train and as-

sumes to act upon such train with authority,

and is called by those who see him a brake-

man, it may be presumed that he is in the

employ of the railroad company as a brake-

man so as to render the company liable for

his negligence in removing a trespasser.

Hughes V. New York, etc., R. Co., 36 N. Y.

Super. Ct. 222.

The rules of the company requiring freight

conductors not to permit unauthorized per-

sons to ride on the trains does not overcome
the implied authority of a brakeman to eject

a trespasser from sxich a train. West Jersey,

etc., R. Co. V. Welsh, 62 N. J. L. 655, 42 Atl.

736, 72 Am. St. Rep. 659.

Servants in charge of switching engines

have implied authority to remove trespassers

from the engine. Carter V. Louisville, etc.,

R. Co., 98 Ind. 552, 49 Am. Rep. 780.

19. Illinois.— Chicago, etc., R. Co. v.

Ketehem, 99 111. App. 660; Chicago, etc., R.

Co. v. Brackman, 78 111. App. 141, holding
that a brakeman has no implied authority to
expel trespassers where no such express au-

thority has been given him, and there is a
conductor in charge of the train who has
such express authority.
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f. Acts of Third Persons. A railroad company is not liable for injuries caused
by the unauthorized acts of persons other than the railroad employees,™ unless the
company knows or is charged with Icnowledge of a dangerous practice by such
persons and fails to exercise due care to prevent its continuation.^'

8. Actions For Injuries 2^— a. Pleading— (i) Deglabatwn or Complaint
— (a) Form and Sufficiency in General. The pleadings in an action for injuries

to one on or near railroad tracks other than at crossings are regulated by the rules

governing pleadings in civil actions generally,^' particularly those respecting

negligence.^ In such an action the declaration or complaint should allege with
such clearness and certainty that defendant company may understand the nature

of the charge it is called upon to answer/^ all facts necessary to constitute plain-

Missouri.— Parber v. Missouri Pac. E. Co.,

32 Mo. App. 378 [affirmed in 116 Mo. 81, 22
S. W. 631, 20 L. R. A. 350] ; Krueger v.

Chicago, etc., R. Co., 84 Mo. App. 358.
Ohio.— Whistler v. Cowan, 26 Ohio Cir. Ct.

511 [affirmed in 70 Ohio St. 514, 72 N. E.
1167].
Pennsylvania.— Towanda Coal Co. v. Hee-

man, 86 Pa. St. 418.

Texas.— Houston, etc., R. Co. v. Ruther-
iord, 94 Tex. 518. 62 S. W. 1056; Texas, etc.,

R. Co. V. Black, 87 Tex. 160, 27 S. W. 118;
International, etc., R. Co. v. Anderson, 82
Tex. 516, 17 S. W. 1039, 27 Am. St. Rep.
902; Texas, etc., R. Co. v. Moody, (Civ. App.
1893) 23 S. W. 41.

See 41 Cent. Dig. tit. " Railroads," §§ 906,
907.

A custom of brakemen to eject trespassers,
of which the company knows Or ought to
Ijnow, is sufficient to show an implied au-
thority in the brakeman to remove tres-
passers from the cars so as to render the
company liable for the improper exercise of
such authority. Texas, etc., R. Co. v. Mother,
5 Tex. Civ. App. 87, 24 S. W. 79; Chesa-
peake, etc., R. Co. V. Anderson, 93 Va. 650,
25 S. E. 947. So, notwithstanding there is a
rule of the railroad company forbidding
brakemen to eject trespassers, and providing
that conductors alone shall have such au-
thority, if such rule is usually and cus-
•tomarily violated to the knowledge of the
superior officers of the company, and no
attempt is made to enforce it, a jury is

authorized in finding that a brakeman who
kicked a trespas.ser from a car was acting
within the scope of his authority. Houston,
etc., R, Co. 1!. Rutherford, (Civ. App. 1901)
62 S. W. 1069 [affi/rmed in 94 Tex. 518, 62
S. W. 1056].

SO. Williams v. Woodward Iron Co., 106
Ala._ 254, 17 So. 517 (act of a stranger in
closing a switch and causing a car to pass on
to the main track, whereby a collision oc-
curred)

; Ebright v. Mineral R., etc., Co., (Pa.
1888) 15 Atl. 709 (act of wrons-doer in tak-
ing off brakes on standing ear? without knowl-
edge of the company)

; Stevenson v. Chicago,
etc., E._ Co., 18 Fed. 493, 5 MoCrary 634 (un-
authorized act of third person in setting cars
in motion whereby they bumped into other
cars causing injury to a person whd was
lawfully working thereon).

21. See Galloway v. Chicago, etc., E. Co.,
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56 Minn. 346, 57 IS^. W. 1058, 45 Am. St.

Rep. 468, 23 L. R. A. 442.

Liability for injuries caused by postal

clerks in throwing mail bags from cars see

supra, X, E, 2, a, (vi), text and note 32.

23. Jurisdiction and venue see, generally,

CouBTS, 11 Cyc. 633; Venue.
23. See, generally. Pleading, 31 Cyc. 1.

Immaterial allegations may be stricken out.

Paine r. Columbus, etc., R. Co., 2 Ohio
S. & C. PI. Dec. 257, 7 Ohio N. P. 327. Thus
in an action for an injury occasioned by the

moving of trains in a yard used by defendant
railroad company exclusively for the switch-

ing of cars and making up trains, allegations

of non-compliance with the municipal ordi-

nances regulating the speed of trains and the
exhibition of signals should be struck out,

such ordinances not being applicable to rail-

road yards. Grube v. Missouri Pac. R. Co.,

(Mo. 1888) 10 S. W. 185.

An allegation which no facts are alleged
to support is immaterial. Woodruff v. North-
ern Pac. R. Co., 47 Fed. 689, holding this to

be true of an allegation of unlawful speed,

where no facts are alleged to support it, and
no reference is made to any statute fixing a
lawful rate of speed.

Curing defect.—A declaration or complaint
bad for the omission of material averments
may be cured by the answer or other subse-
quent pleading of defendant supplying those
averments. Chicago, etc., R. Co. v. Kerr, 74
Nebr. 1, 104 N. W. 49.

Construction.— While in a case of doubt, if

the pleadings are ambiguous or where two
different meanings present themselves, that
construction must be adopted which is most
unfavorable to the pleader ; still if the expres-
sion is capable of two meanings, that one
shall be taken which will support the declara-
tion and not the other which will defeat it.

Seymour ?'. Central Vermont R. Co., 69 Vt.
555, 38 Atl. 236.

24. See, generally^ Negligence, 29 Cyc.
565.

25. Charleston, etc., R. Co. v. Johnson, 1

Ga. App. 441. 57 S. E. 1064; Pittsburgh,
etc., R. Co. r. Simons, 168 Ind. 333, 79 N. B.
911 [affirming (App. 1906) 76 N. B. 883];
Brothers v. Rutland R. Co., 71 Vt. 48, 42
Atl. 980; Norfolk, etc., R. Co. v. Stegall, 105
Va. 538, 54 S. B. 19; Southern R. Co. v.
Hanabrough, 105 Va. 527, 54 S. E. 17.
Motion to make more specific.— Where the

[X, E, 8, a, (I), (A)]
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tiff's cause of action. ^^ The declaration or complaint must aver plainly and
distinctly all facts showing the injured party's right, if any, to be upon or near

allegations in the complaint are made in
such a manner that defendant cannot respond
intelligently, a motion to make the complaint
more specific will lie. Cleveland, etc., R. Co.
v. Berry, 152 Ind. 607, 53 N. E. 415, 46
L. R. A. 33 ; Pennsylvania Co. v. Dean, 92
Ind. 459; Eathburn v. Burlington, etc., R.
Co., 16 Nebr. 441, 20 N. W. 390. But where,
in an action for an injury maliciously in-

flicted, the manner and occasion of the injury
are specifically set forth, it is not error to
overrule a motion to make the complaint
more specific by stating by what servant of
the company the injury was inflicted, and at
what time of day, and on what kind of a
train, it occurred. Wabash R. Co. v. Savage,
no Ind. 156, 9 N. E. 85.

Where the allegations are indefinite but
the language shows a liability of defendant
in favor of plaintiff, when it is given its ordi-

nary meaning, the complaint is suflScient and
a demurrer thereto on the ground that the
facts do not constitute a cause of action
should be overruled. Eathburn v. Burling-
ton, etc., R. Co., 16 Nebr. 441, 20 N. W.
390.

26. Southern E. Co. r. Bunt, 131 Ala. 591,
32 So. 507; Georgia Pac. R. Co. r. Richard-
son, 80 Ga. 727, 7 S. E. 119; Charleston, etc.,

E. Co. V. Johnson, 1 Ga. App. 441, 57 S. E.
1064; Chicago, etc., E. Co. r. JIcDaniel, 134
Ind. 166, 32 N. E. 728, 33 N. E. 769 ; Balti-

more, etc., E. Co. V. Sherman, 30 Gratt. (Va.)

602.

Complaint held sufBcicnt.— In an action
for injuries received by reason of the rail-

road company's negligence in running an en-

gine or cars against the party injured while
on the track (see Bullard v. Southern E.
Co., 116 Ga. 644, 43 S. E. 39; Lake Shore,

etc., E. Co. !•. Enright, 227 111. 403, 81 S. E.

374 [affirming 192 111. App. 223]; Rider v.

Cincinnati, etc., R. Co., 10 Ohio Cir. Ct. 299,

6 Ohio Cir. Dec. 603; Houston, etc., R. Co.

t!. O'Donnell, (Tex. Civ. App. 1905) 90 S. W.
886 [reversed on other grounds in 99 Tex.

636, 92 S. W. 409]), or against a car on or

about which the injured party was working
at the time of the accident (State v. Western
Maryland R. Co., 98 Md. 125, 56 Atl. 394,
103 Am. St. Rep. 388; Greenman v. Chicago,
etc., R. Co., 100 Wis. 188, 75 N. W. 998).
In an action against two railroad companies,
one of which was foreign, for injuries re-

ceived by being struck by a lump of ice from
a passing train. Maysville, etc., E. Co. r.

Willis, 104 S. W. 1016, 31 Ky. L. Rep. 1249.

Thus a declaration or complaint is sufficient

where it alleges that plaintiff was on the

track of defendant's road and without any
warning to him or without any fault on
his part defendant's locomotive was negli-

gently run against him thereby causing the

injury (Terre Haute, etc., R. Co. v. Graham,
46 Ind. 239) ; where it alleges that defendant

on its railroad did carelessly and negligently

and with great force and violence run and
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drive one of its engines and divers of its

cars upon and against plaintiff's intestate

thereby greatly wounding him so that he died
and that his death was caused by the said
wrongful act, neglect, and default of defend-
ant (Norfolk, etc., R. Co. v. Harman, 83 Va.
553, 8 S. E. 231) ; where it alleges that de-

fendant's train, starting from a station, negli-

gently ran over deceased sitting on the track
three hundred yards from the station, he be-

ing in plain view of those in charge of the
engine from the time they left the station
(Seaboard, etc., R. Co. v. Joyner, 92 Va. 354,
23 S. E. 773) ; where it alleges that de-

ceased, while on the track of defendant, was
carelessly and negligently pushed against and
struck by a locomotive, engine, or cars be-

longing to defendant and in the control, cus-

tody, and management of its employees, and
thereby received injuries from which he died
(Bias V. Chesapeake, etc., R. Co., 46 W. Va.
349, 33 S. E. 240) ; or where it alleges that
plaintiff was on the track by consent of the

company, and was injured at night by cars
being loaded with timbers projecting seven
feet bevond the track (Baston v. Georgia R.
Co., 60' Ga. 339).
Complaint held insufficient.— On general

demurrer see Cleveland, etc., R. Co. v. Adair,
12 Ind. App. 569, 39 N. E. 672, 40 N. E. 822;
Paine v. Columbus, etc., R. Co., 2 Ohio S. &
C. PI. Dec. 135, 7 Ohio N. P. 327; Mclntyre
V. Galveston, etc., R. Co., (Tex. Civ. App.
1894) 26 S. W. 632. On special demurrer
see Kemp v. Georgia Cent. R. Co., 122 Ga.
559, 50 S. E. 465, under Civ. Code (1895),

§ 4960. Thus a complaint is insufficient in

an action for injuries caused to a boy of ten

years of age while attempting to get on the

ladder of a moving freight car, where it does

not allege that his attempt was known to

any of the employees in charge thereof (Un-
derwood V. Western, etc., E. Co., 105 Ga. 48,

31 S. E. 123); or where it states in effect

that the engineer in charge of the train did

not see deceased in time to stop the train

before he was struck, but that he might or

ought to have seen him (Mobile, etc., R. Co.

V. Stroud, 64 Miss. 784, 2 So. 171) ; where,

in an action for injuries caused by defend-

ant's negligence in failing to keep a path

between two railroads properly guarded, it

fails to allege that the public had any right

to use the path between the railroads or that

deceased was using the path when he was
hurt, or that defendant had erected the safe-

guard, thereby assuming the duty of main-

taining such guard (Dorn r. Georgia, etc., E.

Co., 58 S. C. 364, 36 S. E. 654) ; or where in

an action for the death of a bare licensee on

the track, it merely alleges that defendant
was negligent in pushing its train of cars

and engine across the trestle without any
lookout on the end of the cars and at a rate

of speed forbidden by the city ordinances
(Norfolk, etc., R. Co. v. Stegall, 105 Va.
538, 54 S. E. 19).
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the tracks, or cars,^' as that he was on or near the track by invitation; ^' must
directly and positively allege what duty was owing by defendant to the party
injured, the failure to discharge which caused the injury complained of, or make
such averments of facts as will show the existence of such duty;^° and must allege

a failure, or facts showing a failure, to perform such duty, or in other words, must
allege negligence on the part of the railroad company,^" and the injury sustained

A complaint under a statute should allege

all facts sufficient to bring plaintiff's case

within its provisions. Roundtree v.

Stephens, 8 Ky. L. Rep. 433 (holding that in

order that an administrator may recover for

the loss of decedent's life under Gen. St. c.

57s pt. 1, he must allege that decedent was
not in the employment of the railroad com-
pany by whose negligence the injury oc-

curred) ; East Tennessee, etc., E.. Co. v.

Pratt, 85 Tenn. 9, \ S. W. 618 (holding the
allegations suilicient to bring the case within
Code, § 1298).
Where knowledge of the act or omission is

of the essence of the liability, such knowl-
edge may be implied from an allegation that
the railroad company by its servants made a
practice of permitting and allowing the act
to be done or omitted in a, manner and at a
place which subjected the person or persons
who might chance to be lawfully upon the
premises, to danger. Shaw v. Chicago, etc.,

R. Co., 123 Mich. 629, 82 N. W. 618, 49
L. R. A. 308. So, in an action for injuries
caused by the falling of a car door while
working on or about the car, an allegation
that while plaintiff in a careful manner was
opening the door he was injured in conse-
quence of the negligence of defendant in
failing to provide safe hinges and appliances
for holding the door securely on said car and
fastenings is equivalent to an allegation of
knowledge or means of knowledge on the part
of the railroad company of the aefective con-
dition of the door. Tateman r. Chicago, etc.,

R. Co., 96 Mo. App. 448, 70 S. W. 514.
27. Alabama.— Montgomery x. Alabama

Great Southern R. Co., 97 Ala. 305, 12 So.
170.

Georgia.— Georgia Cent. R. Co. t'. Branden-
burg, 129 Ga. 115, 58 S. E. 658.

Illinois.— Lake Shore, etc., R. Co. t. En-
right, 227 111. 403, 81 N. E. 374 {affirming
129 111. App. 223].
Indiana.— Chicago, etc., R. Co. v. Mc-

Daniel. 134 Ind. 166, 32 N. E. 728, 33 N. E.
769 (allegation held sufficient to show that
plaintiff was lawfully on a, car at the time
of the injury) ; Pennsvlvania Co. v. Dean,
92 Ind. 459; Wabash R. Co. v. Erb, 36 Ind.
App. 650, 73 N. E. 939, 114 Am. St. Rep.
392.

Kentucky.— Dalton v. Louisville, etc., R.
Co., 56 S. W. 657, 23 Ky. L. Rep. 97.

Michigan.— O'Neil v. buluth, etc., R. Co.,
101 Mich. 437, 59 N. W. 836.

Tennessee.— White v. Nashville, etc., R.
Co., 108 Tenn. 739, 70 S. W. 1030.

Texas.— Lewis v. Galveston, etc., R. Co.,
73 Tex. 504, 11 S. W. 528.

Virginia.— -Rorfnlk, etc., R. Co. V. Wood,
99 Va. 156, 37 S. E. 846.

United States.—Adams v. Southern R. Co.,

84 Fed. 596, 28 C. C. A. 494.
See 41 Cent. Dig. tit. "Railroads," §§ 1331-

1336.

If a person's right to walk on a railroad
track depends upon the fact that such road
is a public highway he must allege that fact

in his petition, in an action for injuries re-

ceived from the alleged negligence of the
railroad company. Murch v. Concord R.
Corp., 29 N. H. 9, 61 Am. Dec. 631.

Relation to railroad.— Where the complaint
states a good cause of action in that defend-

ant did not use due care after discovering
the party injxired in a perilous position, it

is not fatally defective because it does not
aver whether the injured party's relation to

the railroad company was that of a tres-

passer or servant. Reardon v. Missouri Pac.
R. Co., 114 Mo. 384, 21 S. W. 731.

28. Mobile, etc;, R. Co. v. George, 94 Ala.
199, 10 So. 145.

29. Alabama.— Southern R. Co. v. Stewart,
(1907) 45 So. 51; Montgomery r. Alabama
Great Southern R. Co., 97 Ala. 305, 12 So.
170.

Georgia.— Georgia Central R. Co. v. Bran-
denburg, 129 Ga. 115, 58 S. E. 658.

Indiana.-—Evansville, etc., R. Co. v. Yeager,
170 Ind. 139, 83 N. E. 742 [reversing 40
Ind. App. 732, 82 N. E. 1135] ; Pennsylvania
Co. V. Dean, 92 Ind. 459.

Tennessee.— White v. Nashville, etc., R.
Co., 108 Tenn. 739, 70 S. W. 1030.

Virginia.— Norfolk, etc., R. Co. v. Stegall,
105 Va. 538, 54 S. E. 19; Southern R. Co. v.

Hansbrough, 105 Va. 527, 54 S. E. 17; Hor-
tenstine v. Virginia-Carolina R. Co., 102 Va.
914, 47 S. E. 996.

See 41 Cent. Dig. tit. "Railroads," §§ 1331-
1336.

Facts from which the court can see that
defendant owed the party injured a legal duty
must be alleged. Brothers v. Rutland R. Co.,
71 Vt. 38, 42 Atl. 980.

In an action for injuries caused by a freight
train running against a depot platform, where
the declaration explains plaintiff's being in
that position and his relations to the com-
pany only by the allegation that he was stand-
ing on the platform in pursuance of his law-
ful business and without fault on his part,
the allegation is sufficient to show that he
was not a trespasser and that he was entitled
to such rights and considerations as were due
to a licensee. Norfolk, etc., R. Co. v. Wood
99 Va. 156, 37 S. E. 846.

30. Georgia.— Georgia Cent. R. Co. v.

Brandenburg, 129 Ga. 115, 58 S. E. 658 (alle-
gations held sufficient to put defendant on
notice that the negligence claimed was the
failure to equip the train with proper appli-

[X, E, 8, a, (I), (a)]
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by plaintiff by reason thereof.^' The complaint should allege either that the
party injured was not a trespasser at the time/^ or if he was, that the employees
in charge of the train became or should have become aware of his perilous posi-

tion and were thereafter guilty of actionable misconduct.^^ Where the complaint
avers facts showing a duty on the part of the railroad company to exercise reason-

able care and precaution to protect the party injured,'** the act or omission

constituting the negligence reUed upon may be alleged in general terms without
setting out in detail the particular acts constituting the neghgence,^^ as that the

ances) ; Crawford v. Southern R. Co., 106 Ga.
870, 33 S. E. 826; Harden v. Georgia R. Co., 3

Ga. App. 344, 59 S. E. 1122; Georgia R.. etc.,

Co. i\ Williams, 3 Ga. App. 272, 59 S. E. 846,
60 S. E. 808. Ga. Civ. Code (1895), § 2321,
providing that in case of injuries by a rail-

road a presumption of negligence arises, does
not dispense with the necessary pleading of

proper facts to show liability. Harden v.

Georgia R. Co., 3 Ga. App. 344, 59 S. E. 1122.
Illinois.—Lake Shore, etc., R. Co. v. En-

right, 227 111. 403, 81 N. E. 374 [affirming

129 111. App. 223].
Indiana.—Pennsylvania Co. v. Dean, 92 Ind.

459; Lake Brie, etc., R. Co. v. Hennessey, 38
Ind. App. 574, 78 N. E. 670; Chicago, etc., R.
Co. V. Thrasher, 35 Ind. App. 58, 73 N. E.

829; Hall v. Cleveland, etc., R. Co., 15 Ind.

App. 496, 44 N. E. 489; Pittsburgh, etc., R.
Co. V. Bennett, 9 Ind. App. 92, 35 N. E.
1033.

Missouri.— Haley d. Missouri Pac. R. Co.,

197 Mo. 15, 93 S. W. 1120, 114 Am. St. Rep.
743.

Texas.— Missouri, etc., R. Co. v. Snowden,
44 Tex. Civ. App. 509, 99 S. W. 865 (holding
that where intestate was struck and killed by
a train while walking along a path on de-

fendant's track as a licensee, allegations that
the train was running at a high and danger-
ous rate of speed, and that defendant failed

to blow the whistle or ring the bell when the
train approached decedent, as it should have
done in the exercise of ordinary care, were
proper averments of common-law negligence,
although there was no statute regulating such
speed or requiring signals) ; Houston, etc., R.
Co. V. O'Donnell, (Civ. App. 1905) 90 S. W.
886 [reversed on other grounds in 99 Tex.
636, 92 S. W. 409] ; Gulf, etc., R. Co. v. Holz-
heuser, (Civ. App. 1898) 45 S. W. 188;
Douglas V. Central Texas, etc., R. Co., (Civ.
App. 1894) 26 S. W. S92.

Virginia.— Norfolk, etc., R. Co. v. Stegall,

105 Va. 538, 54 S. E. 19; Southern R. Co. v.

Hansbrough, 105 Va. 527, 54 S. E. 17; "Tor-

tenstine v. Virginia-Carolina R. Co., 102 Va.
914, 47 S. E. 996.

United States.— Reynolds r. Mink, 111 Fed.
692, 49 C. C. A. 549.'

See 41 Cent. Dig. tit. "Railroads," §§ 1331-
1336.

Insufficient allegation.—An allegation of
negligence that the intestate was "by the
negligence of the defendant and its servants,

in that it failed to give any notice of its ap-

proach by whistle or bell or otherwise, run
over by defendant's locomotive" while walk-
ing on his track is insufiScient. Fulp v.

[X, E, 8, a, (i), (a)]

Roanoke, etc., R. Co., 114 N. C. 697, 19 S. E.

362.

Joinder.— Several acts ot negligence of the

same nature, all of which may be true and
either of which or all of which together may
have caused the accident, may be pleaded in

one count. Haley v. Missouri Pac. R. Co.,

197 Mo. 15, 93 S. W. 1120, 114 Am. St. Rep.
743.

31. Murphy v. New York, etc., R. Co., 30
Conn. 184; Atlantic Coast Line R. Co. v.

O'Neill, 127 Ga. 685, 56 S. E. 986 (amend-
ments to petition held to meet objections by
special demurrer; and petition sufficient as

against general demurrer ) ; Reynolds ;;. Mink,
111 Fed. 692, 49 C. C. A. 549.

32. Gadsden, etc., R. Co. v. Julian, 133
Ala. 371, 32 So. 135.

33. Gadsden, etc., R. Co. v. Julian, 133 ±Aa,.

371, 32 So. 135; Macon, etc., R. Co. v. Parker,

127 Ga. 471, 56 S. E. 616; Hortenstine v.

Virginia-Carolina R. Co., 102 Va. 914, 47

S. E. 996.

34. Mobile, etc., R. Co. v. George, 94 Ala.

199, 10 So. 145.

35. Alabama.— Southern R. Co. c. Stewart,

(1907) 45 So. 51; Mobile, etc., R. Co. V.

George, 94 Ala. 199, 10 So. 145.

Georgia.— Sims v. Western, etc., R. Co.,

Ill Ga. 820, 35 S. E. 696.

Indiana.— Cleveland, etc., R. Co. v. Berry,

152 Ind. 607, 53 N. E. 415, 46 L. R. A. 33;

St. Louis, etc., R. Co. v. Mathias, 50 Ind.

65.

Oregon.— Cederson v. Oregon R., etc., Co.,

38 Oreg. 343, 62 Pac. 637, 63 Pac. 763.

Tennessee.— Illinois Cent. R. Co. v. Davis,

104 Tenn. 442, 58 S. W. 296.

United States.— Chicago, etc., R. Co. v.

Cox, 145 Fed. 157, 76 C. C. A. 127 (holding

that plaintiff need not allege in terms that

the negligence was that of an officer, agent,

or servant, but it is sufficient that the negli-

gence was that of the company) ; Anderson

V. Hopkins, 91 Fed. 77, 33 C. C. A. 346.

See 41 Cent. Dig. tit. "Railroads," §§ 1331-

1336.

Allegations held sufficient.—A declaration

alleging that on a particular day and near a

particular place defendant company wrong-

fully and negligently ran one of its engines

and cars upon plaintiff is sufficient, and need

not be made more' specific by setting forth

the hour at which the wrong occurred, the

direction in which the train was moving, or

which one of defendant's cars caused the in-

jury. Crowley t\ Cincinnati, etc., R. Co., 108

Teiin. 74, 65 S. W. 411.

Alternative allegations.—Essential and ma-
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act stated as causing the injury was negligently or carelessly done or omitted.'*

But if the specific acts relied upon as constituting the alleged negligence are

pleaded, such specific averments may overcome the general averments and render

the pleading bad.^' A demurrer should be sustained to the declaration or com-
plaint where the allegations therein would not entitle plaintiff to recover if estab-

hshed; '* or where they show on their face such contributory negligence as will

prevent a recovery.'^

(b) Negativing Contributory Negligence. As a general rule the declaration or

complaint in an action for injuries caused by the neghgence of a railroad company
need not negative contributcfry negligence on the part of the person injured/"

and this is expressly provided by statute in some jurisdictions,"'^ and no adverse

presumption arises from plaintiff's failure to do so.*^ Even where the negation

of such negligence is made or required, a general averment of freedom from con-

tributory negligence is sufficient as embracing all specific averments that might
be made to that effect.^

(c) Wilful, Wanton, or Reckless Injury. Where the pleadings show that the

party injured was a trespasser at the time of the injury, plaintiff must aver more
than simple neghgence in order to authorize a recovery,^* and must aver that the

injury was wilfully, wantonly, or recklessly infhcted.*^ To charge wilful, wanton,

terial allegations to recover when stated in

the alternative are generally bad, but a gen-

eral allegation that the act which caused the
injury was negligently or carelessly done or

omitted is suiiicient without setting out the

details of the negligence, particularly where
the manner of the commission of the negli-

gent act is peculiarly within the knowledge of

defendant. Turney v. Southern Pac. R. Co.,

44 Oreg. 280, 75 Pac. 144, 76 Pac. 1080.

36 Cleveland, etc., R. Co. v. Berry, 152
Ind. 607, 53 N. E. 415, 46 L. R. A. 33; Tur-
ney V. Southern Pac. R. Co., 44 Oreg. 280, 75
Pac. 144, 76 Pac. 1080.

37. Johnson v. Birmingham R., etc., Co.,

149 Ala. 529, 43 So. 33; Cleveland, etc., R.
Co. V. Berry, 152 Ind. 607, 53 N. E. 415, 46
L. R. A. 33.

38. Georgia Pac. R. Co. i: Richardson, 80
Ga. 727, 7 S. E. 119.

39. Georgia Pac. R. Co. v. Richardson, 80
Ga. 727, 7 S. E. 119; Ream v. Pittsburgh,

etc., R. Co., 49 Ind. 93.

General allegations of want of contributory
negligence will be controlled by specific aver-

ments in respect thereto (Wolfe !'. Pierce, 24
Ind. App. 680, 57 N. E. 555; Louisville, etc.,

R. Co. V. Downey, 18 Ind. App. 140, 47 N. E.

494, holding general and specific averments
not inconsistent) ; and if the specific aver-

ments overcome the general averments and
show contributory negligence, the complaint

is defective and a demurrer should be sus-

tained ( Wolfe V. Pierce, supra )

.

Complaint held demurrable as showing con-

tributory negligence as a matter of law see

Anderson (:. Minneapolis, etc., R. Co., 103

Minn. 224, 114 N. W. 1123.

Complaint held not to show contributory

negligence see Houston, etc., R. Co. v. Good-
man, 38 Tex. Civ. App. 175, 85 S. W. 492;

San Antonio, etc., R. Co. v. Jazo, (Tex. Civ.

App. 1894) 25 S. W. 712.

40. Georgia Cent. R. Co. P. Brandenburg,

129 Ga. 115, 58 S. E. 658 (holding also that

where such an averment is made defendant
may either have it stricken out or require it

to JBe proved, but cannot require any elabora-

tion of it); Illinois Cent. R. Co. v. Davis, 104
Tenn. 442, 58 S. W. 296 ; Patton v. East Ten-
nessee, etc., R. Co., 89 Tenn. 370, 15 S. W.
119, 12 L. R. A. 184 (holding this to he true
under a statute which allows damages upon
the failure of a railroad company to observe
tne precautions therein prescribed, regardless
of the negligence of the party injured).

41. Southern Indiana R. Co. v. Peyton,
157 Ind. 690, 61 N". E. 722, under Acts (1899),

p. 58, § 359. But see Chicago, etc., R. Co. v.

McDaniel, 134 Ind. 166, 32 N. E. 728, 33
N. E. 769, holding otherwise prior to this

statute.

43. Southern Indiana R. Co. v. Peyton,
157 Ind. 690, 61 N. E. 722.

43. Ohio, etc., R. Co. v. Levy, 134 Ind.
343, 32 N. E. 815, 34 N. Ji;. 20; Chicago, etc.,

R. Co. V. McDaniel, 134 Ind. 166, 32 N. E.

728, 33 N. E. 769; Pittsburgh, etc., R. Co. r.

Bennett, 9 Ind. App. 92, 35 N. E. 1033.
44. Southern R. Co. v. Bush, 122 Ala. 470,

26 So. 168; Savannah, etc., R. Co. v. Meadors,
95 Ala. 137, 10 So. 141.
Complaint held insufficient as charging sim-

ple negligence only in an action for wilful or
wanton negligence see Alabama Great South-
ern R. Co. V. Burgess, 11.6 Ala. 509, 22 So.

913; Dull ('. Cleveland, etc., R. Co., 21 Ind.
App. 571, 52 N. E. 1013.

45. Haley ;. Kansas City, etc., R. Co., 113
Ala. 640, 21 So. 357; Savannah, etc., R. Co.

V. Meadors, 95 Ala. 137, 10 So. 141 ; Anderson
V. Minneapolis, etc., R. Co., 103 Minn. 224,

114 N. W. 1123, complaint held insufficient.

Complaint held sufficient to authorize a re-

covery by a trespasser for wilful, wanton, or

reckless injury (see Lake Shore, etc., R. Co. ;;.

Bodemer, 139 111. 596, 29 N. E. 692, 32 Am.
St. Rep. 218 [affirminff 33 111. App. 479] )

,

in alleging that plaintiff was wantonly and
recklessly or intentionally injured by defend-

[X, E, 8, a, (i), (c)]
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or reckless injury the declaration or complaint must aver an injury caused under
circumstances showing that the railroad company had knowledge of the injured

party's perilous position at the time," and that it did, or omitted to do, the acts

constituting the alleged negligence under circumstances showing a reckless dis-

regard of consequences, and a probabihty that they would result in injury."

Unless such facts are alleged, the mere fact that the words "wilful," "careless,"

"wanton," or "unlawful" are made use of in the complaint is not sufficient,*'

nor does the use of the term "wilful" show that the act complained of was beyond
the scope of the servant's emplojmaent ;

" and on the other hand, if the pleading

does, in sufficiently apt terms, describe the act or^omission as wiKul or wanton,

the word "wilful" need not be used,^° and, although the act may in fact be

ant through its servant or agent (Highland
Ave., etc., R. Co. i-. Robinson, 125 Ala. 483,

28 So. 28. See Maysville, etc., R. Co. v. Wil-
lis, 104 S. W. 1016, 31 Ky. L. Rep. 1249, hold-

ing a petition not objectionable as failing to

charge that the servant was acting within
the scope of his authority).
The word " recklessly " used conjunctively

with " wantonly " means something more
than " negligently," and assignments of de-

murrer on the idea that the word "recklessly"

so used in a complaint means " negligently

"

are without merit. Highland Ave., etc., R.
Co. v. Robinson, 125 Ala. 483, 28 So. 28.

As against an exception of no cause of ac-

tion filed by defendant, which admits the
truth of plaintiff's allegations, allegations

that deceased ( a trespasser ) was wholly with-
out fault in the premises and his killing was
due to the reckless and wanton negligence of

defendant are sufficient. Davis v. Arkansas
Southern R. Co., 117 La. 320, 41 So. 587.

46. Sherfev r. Evansville, etc., R. Co., 121
Ind. 427, 23" N. E. 273; Louisville, etc., R.
Co. V. Eaden, 122 Ky. 818, 93 S. W. 7, 29
Ky. L. Rep. 365, 6 L. R. A. N. S. 581.

An averment that a brakeman saw plain-

tiff's peril and immediately signaled the en-

gineer to stop the train is not a sufficient

allegation that the engineer knew of plaintiff's

peril to render the railroad company liable

on the ground of wanton negligence in failing

to stop its train. Evans v. Pittsburgh, etc.,

R. Co., 142 Ind. 264, 41 N. E. 537.

Complaint held insufficient in not showing
that the engineer had actual knowledge of

the injured party's peril (Louisville, etc., R.
Co. V. Mitchell, 134 Ala. 261, 32 So. 735), or
in not showing that the party injured was in

a perilous condition when seen by the train-

men, or at what ppint the peril became mani-
fest, or that at such perilous point the en-

gineer failed to make every possible efi'ort to

stop the train (Ullrich !'. Cleveland, etc., R.
Co., 151 Ind. 358, 51 N. E. 95).

47. Haley v. Kansas City, etc., R. Co., 113
Ala. 640, 21 So. 357 ; Pittsburgh, etc., R. Co.

('. Kinnare, 203 111. 388, 67 N. E. 820 [affirm-

ing 105 111. App. 566] ; Indianapolis Union
R. Co. V. Boettcher, 131 Ind. 82, 28 N. E. 551;

Sherfev r. Evansville, etc., R. Co., 121 Ind.

427, 23 N. E. 273; Terre Haute, etc., R. Co.

r. Graham, 46 Ind. 239; Louisville, etc., R.

Co. 1'. Eaden, 122 Ky. 818, 93 S. W. 7, 29 Ky.

L. Rep. 365, 6 L. R. A. N. S. 581.

[X, E, 8, a, (I), (c)]

Complaint held sufficient.—^A complaint al-

leging that the engineer recklessly and wil-

fully, with knowledge of decedent's uncon-

sciousness of danger, and without regard for

consequences, ran his engine over decedent,

states a, cause of action whether decedent was
a trespasser or not. Pittsburgh, etc., R. Co.

i;. Judd, 10 Ind. App. 213, 36 N. E. 775.

i!'aUure to stop.— ^^^lere one placed in peril

by a moving train by his own negligence

seeks to recover for such injury as for wanton
recklessness, in that the engineer knowing of

plaintiff's peril failed to stop the train, he

must allege that the train could have been

stopped in time to avoid the injury. Evans
r. Pittsburgh, etc., R. Co., 142 Ind. 264, 41

N. E. 537.

Authority to eject trespasser.— In an ac-

tion for injuries caused by wanton negligence

in ejecting a trespasser from a train, a peti-

tion stating that at the time plaintiff was
injured by the locomotive it was in charge

of and under the management and control of

defendant's servants who were respectively

fireman and engineer thereon, by implication

alleges that the fireman had authority to

eject trespassers therefrom. Chicago Great
Western R. Co. v. Troup, 71 Kan. 843, 80
Pac. 30.

Pertinent and material averments should
not be stricken out. Alabama Great South-
ern R. Co. V. Guest, 136 Ala. 348, 34 So. 968,

holding that after alleging facts showing a
wilful or wanton injury, a further averment
that at the hour of the occurrence from thirty

to fifty people walked along defendant's track

at the place of the injury, and that such fact

was well known to defendant's servants and
agents was pertinent and material and should
not have been stricken from the complaint.
An intention on the part of the railroad

employees to inflict the injury, it has been
held, must be directly and explicitly alleged,

and an allegation of wilful negligence is not
sufficient. Cleveland, etc., R. Co. r. Tartt, 99

Fed. 369, 39 C. C. A. 568, 49 L. R. A. 98.

48. Southern R. Co. r. Bush, 122 Ala. 470,

26 So. 168; Sherfey r. Evansville, etc., R. Co.,

121 Ind. 427, 23 N. E. 273.

49. Smith v. Louisville, etc., R. Co., 95

Ky. 11, 23 S. W. 652, 22 L. R. A. 72.

50. See Johnson r. Chicago, etc., R. Co.,

116 Iowa 639, 88 N. W. 811; Smith r. Wa-
bash R. Co., 129 Mo. App. 413, 107 S. W.
22.
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wilful, it need not necessarily be so designated but it may also properly be alleged

as negligent.^'

(ii) At<!8WEr and Subsequent Pleadings. A plea in abatement is

proper where the action is for a greater amount than is allowed by statute to be
recovered." A replication should be made to affirmative averments in the

answer,^' but more general averments are allowed in a replication than in a

declaration.^*

b. Issues, Proof, and Variance— (i) Issues Raised and Matters to Be
Proved. Such matters only as are material and are properly put in issue by
the pleadings and proof need be considered.^^ Plaintiff is entitled to recover

only upon such cause of action as is properly alleged by him,^" and upon proof

51. Johnson v. Chicago, etc., R. Co., 118
Iowa G39, 88 N. W. 811.

52. Slattery v. Pennsylvania R. Co., 21
Wkly. Notes Cas. (Pa.) 556, holding this to
be true where an action for twenty-five thou-
sand dollars is brought urder the act of

April 4, 1868, limiting the liability of rail-

road companies to five thousand dollars in
such cases.

53. Smith v. Louisville, etc., R. Co., 95
Ky. 11, 23 S. W. 652, 15 Ivy. L. Rep. 390, 22
L. R. A. 72, holding, however, that an allega-

tion that plaintiff voluntarily swung himself
off the train from which lie alleges he was
kicked is not such an affirmative averment
as requires a reply.

A want of a reply is not material, where
a special defense is .set up with a general
denial, and the facts of the special defense
are admissible under the general issue. Val-
ley R. Co. V. Roos, 9 Ohio Cir. Ct. 201, 6 Ohio
Cir. Dec. 33.

54. Durand v. New Haven, etc., R. Co., 43
Conn. 211.

55. Colorado Midland R. Co. v. Robbins,
30 Colo. 449, 71 Pac. 371; Western, etc., R.
Co. V. Holsomback, 112 Ga. 82, 37 S. E. 128;
McMarshall v. Chicago, etc., R. Co., 80 Iowa
757, 45 N. W. 1065, 20 Am. St. Rep. 445;
Thurman v. Louisville, etc., R. Co., 34 S. W.
893, 17 Ky. L. Rop. 1343.

Questions relating to defects in a platform
held material on the issue of the company's
negligence in respect thereto see Banderob v.

Wisconsin Cent. R. Co., 133 Wis. 249, 113
N. W. 738.

Pleading charging the specific act of negli-
gence as the running of a train in excess of
the rate of speed prescribed by ordinance see
Colorado Midland R. Co. v. Robbins, 30 Colo.

449, 71 Pac. 371.
That a defective brake was the proximate

cause of the injury is the theory of a declara-
tion setting out defendant's duty to provide
a car equipped with a safe brake, the breach
of such duty, and, in orderly sequence, the
events which followed. Sheltrawn v. Michi-
gan Cent. R. Co., 128 Mich. 669, 87 N. W.
893.

An allegation that the railroad company
negligently maintained a pile of cinders which
made the highway unsafe and caused the in-

jury will authorize a recovery at common
law for defendant's negligence, although the
petition also alleges that the act was in vio-

lation of an ordinance. Anderson v. Union
Terminal R. Co., 161 Mo. 411, 61 S. W. 874.

The issue whether a government inspector

of customs was in the discharge of his ofBcial

duties is raised by evidence showing that de-

cedent was such an inspector charged with
the duty of counting and inspecting railroad

irons loaded ou cars for shipment; that some
of the cars had been Iraded end inspected
and a, manifest given by decedent; that there

was one car which had not been inspected

and that decedent started to cross the track
in the open space between the cars for the

purpose of inspecting the latter and the cars

were pushed together for the purpose of

switching them. Cralveston, etc., R. Co. v.

Levy, 35 Tex. Civ. App. 107, 79 S. W. 879.

The proper issues in an action for the death
of a trespasser on a train by the wrongful
act of defendant's servants are whether plain-

tiff's intestate was killed by defendant's neg-
ligence, whether he contributed to his death
by hia own negligence, and whether defendant
by the exercise of reasonable care and dili-

gence could have avoided the accident not-

withstanding intestate's contributory negli-

gence. Pierce v. North Carolina R. Co., 124
N. C. 83, 32 S. E. 399, 34 L. R. A. 316.
An issue as to the last clear chance need

not be considered by the Jury, where it has
found that deceased was killed by defendant's
negligence, and was not guilty of contribu-
tory negligence. Harris v. Atlantic Coast
Line R. Co., 132 N. C. 160, 43 S. E. 589.
The issue of an unusually high rate ot

speed is properly submitted under an allega-

tion that plaintiff was unlawfully and reck-
lessly run down by defendant's engine, which
approached from behind, and that the engine
was being run backward at a fast rate of

speed, in violation of a city ordinance. Hous-
ton, etc., R. Co. V. Harvin, (Tex. Civ. App.
1899) 54 S. W. 629.

56. Pennington v. Detroit, etc., R. Co., 90
Mich. 505, 51 N. W. 634; Atwood t\ Chicago,
etc., R. Co., 72 Fed. 447.

Illustrations.— Thus where plaintiff bases

his right of recovery on the ground that he
was upon its cars by invitation and with
the consent of defendant, he cannot re-

cover if he was an intruder. Mexican Nat.
R. Co. V. Crura, 6 Tex. Civ. App. 702, 25
S. W. 1126. So where a complaint merely
alleges negligence on defendant's part and
not wilful and wanton negligence, plaintill'
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of all material matters therein; ^^ and he cannot recover upon a cause of action
materially different from that alleged in his complaint/* unless he amends his
complaint to state such cause of action.'*^ A count relying on the wilful acts of
defendant's servants as distinguished from the acts of the company itself is in
case; " but a count upon the wanton and wilful acts of defendant company and
not upon the wrongs committed by its servants is in trespass/' and since it involves
the affirmative participation of the railroad company and not merely its respon-
sibility for the acts of its servants, proof to sustain it must show actual partici-
pation on the part of the company in the wrongful act/^ and it is not supported
by evidence that the injury was inflicted by defendant's servants."^ Likewise
defendant can rely only upon such matters of defense as are properly put in issue
by his pleadings.'** It cannot rely upon a defense which might have been put in
issue only by special pleading, but was not so pleaded. °^

(ii) Evidence Admissible. Such evidence only is admissible on behalf
of plaintiff as tends to prove matters put in issue by his pleadings; °* and
evidence as to matters not alleged or on which there is no issue is inadmis-

eannot recover on the ground that defendant's
employees saw the injured party's dangerous
position and failed to stop the train. Esrey
v. Southern Pac. Co., 88 Cal. 399, 26 Pac.
211. But under allegations that plaintiff was
knocked and kicked from defendant's train
by its conductor, he may recover on proof
that the conductor alarmed him to such an
extent that he jumped off the train since
the gravamen of the complaint is in forcing
him oflf in an unlawful manner. Texas, etc.,

R. Co. V. Williams, 62 Fed. 440, 10 C. C. A.
463.

57. Brown v. St. Louis, etc., R. Co., 52
Ark. 120, 12 S. W. 203, holding that, where
a complaint alleges that deceased was thrown
from a freight train by defendant's servants,
he must prove that deceased was thrown from
defendant's train.

Immaterial allegations need not be proved.
East St. Louis Connecting R. Co. v. Altgen,
210 111. 213, 71 N". E. 377 [affirming 112 111.

App. 471], holding that where plaintiff was
injured while lawfully upon a locomotive, he
need not prove an immaterial allegation that
he was on the locomotive in the performance
of his duties as servant.

In an action for injuries by being struck
by a mail pouch thrown from a moving train,

where the complaint alleges that for more
than two years it had been the custom of

the company to knowingly permit large bags
of mail to be thrown from the trains by mail
clerks while the trains were in rapid motion,
it is essential to a recovery to show that it

was the custom to throw the mail where it

was liable to do injury i > some person, but
it is not essential that the evidence should
show that it was thrown oiT customarily at
the exact spot where plaintiff was struck.

Pittsburgh, etc., R. Co. v. Warrum, (Ind.

App. 1907) 82 N. E. 934, (App. 1908) 84
N. E. 356.

58. Brown v. St. Louis, etc., R. Co., 52
Ark. 120, 12 S. W. 203; Missouri, etc., R. Co.

r. Scruggs, (Tex. 1908) 107 S. W. 1198
[affirming (Civ. App. 1907) 106 S. W. 778];
Sanchez v. San Antonio, etc., R. Co., 88 Tex.

117, 30 S. W. 431.
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59. Brown v. St. Louis, etc., R. Co., 52
Ark. 120, 12 S. W. 203.

60. Southern R. Co. v. Yancey, 141 Ala.
246, 37 So. 341.

61. Georgia Cent. R. Co. v. Freeman, 140
Ala. 581, 37 So. 387.

62. Georgia Cent. R. Co. v. Freeman, 140
Ala. 581, 37 So. 387.

63. Southern R. Co. v. Yancey, 141 Ala.
246, 37 So. 341 ; Georgia Cent. R. Co. v. Free-
man, 140 Ala. 581, 37 So. 387.

64. See Texas, etc., R. Co. v. Black, 23 Tex.
Civ. App. 119, 57 S. W. 330.
Defenses eliminated.— Where a count bas-

ing plaintiff's right to recover on the theory
that he was a passenger on a freight train
is dismissed, and the case is submitted on in-

structions asked by both parties, which de-
clare that plaintiff was a trespasser, a de-
fense that defendant is not liable, because of
plaintiff's fraud in representing himself to
be the owner of a mileage ticket issued to
another which he induced the conductor to
accept in payment of his fare, is thereby
eliminated from the case (Mirrielees v. Wa-
bash R. Co., 163 jIo. 470, 63 S. W. 718) ;

nor can defendant contend that it is not liable

because of a release contained in such mileage
ticket, exempting it from liability for in-

juries sustained to the holder while riding on
a freight train (Mirrielees v. Wabash R. Co.,

supra )

.

65. Texas, etc., R. Co. v. Black, 23 Tex.
Civ. App. 119, 57 S. W. 330, holding that a
defense that plaintiff knew of a rule forbid-

ding him to ride and that the brakeman was
acting for himself in taking plaintiff aboard
and in ejecting him from the train cannot be
considered because not specially pleaded.

66. Seaboard Air Line R. Co. r. Smith,
53 Fla. 375, 43 So. 235 (allegations held suffi-

cient to authorize evidence that at the time
and place of the injury plaintiff was walking
on the track of defendant railroad company)

;

Palmer v. Chicago, etc., R. Co., 112 Ind. 250,
14 N. E. 70 ; Jones v. Charleston, etc., R. Co..

65 S. C. 410, 43 S. E. 884 (ordinance held
admissible) ; Atwood i>. Chicago, etc., R. Co.,
72 Fed. 447.
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sible/' subject, however, to this quahfication, that evidence of matters, although
not alleged, may be introduced, not for the purpose of proving such matter, but for

the purpose of showing the situation and surrounding circumstances at the time

Under a general averment of negligence evi-

dence is admissible of any neglect or miscon-
duct on the part of defendant tending to pro-

duce the injury complained of. Oldfield v.

New York, etc., R. Co., 14 N. Y. 310 laffirm-

ing 3 E. D. Smith 103].
Evidence is admissible under an averment

that servants of defendant caused an en-

gine to be run at a greater rate of speed
than ten miles an hour in violation of a city

ordinance and that such violation contributed
to the injury complained of, that such ordi-

nance was then in force (St. Louis, etc., R.
Co. V. Eggman, 161 111. 155, 43 N. E. 620
[affirming 60 111. App. 291]); or under an
allegation that defendant negligently man-
aged the train, that it was negligent in not
stopping after the employees saw plaintiff

on the track (Hanlon v. Missouri Pac. R. Co.,

104 Mo. 381, 16 S. W. 233) ; or under an
allegation of negligence in propelling a train
" with great force," that the train was pro-

pelled with sufficient force to cause the in-

jaries complained of (Illinois Cent. R. Co.

t. Aland, 192 111. 37, 61 N. E. 450 [affirming
94 111. -ipp. 428] ) ; or under an allegation

that the brakemau of the train was author-
ized to eject trespassers, and acted within
the scope of his antliority in attempting to

expel plaintiff, that rules of the company for-

bidding brakemen to eject trespassers were
mere pretexts, and that in practice brakemeu
were empowered to exercise such authority
(Houston, etc., R. Co. v. Rutherford, 94 Tex.

518, 62 S. W. 1056 [affirming (Civ. App.
1901) 62 S. W. 1069]) ; or under an allega-

tion that for more than two years it had been
the custom of the company to permit bags of

mail to be thrown from trains while in mo-
tion, that mail bags had been thrown off

by mail clerks at other points than the par-
ticular spot where plaintiff was struck (Pitts-

burgh, etc., R. Co. V. Warrum, (Ind. App.
1907) 82 N. E. 934, (App. 1908) 84 N. E.

356) ; or under an allegation that plaintiff was
injured while in one of defendant's freight

cars unloading his machinery under defend-

ant's direction, and while so engaged defend-

ant so negligently propelled certain cars that
they ran against the car in which plaintiff

Was working, and thereby knocked him against
the machinery and injured him, that just

prior to the accident defendant's station

agent called plaintiff's attention to an in-

secure grain door tacked above his head, and
that plaintiff was injured before he got an-

other seat (St. Louis, etc., R. Co. v. Holmes,
(Tex. Civ. App. 1899) 49 S. W. 658). Where
a person is injured in the night-time while
on a lawn adjacent to a, depot platform, by
being tripped by wires stretched across the

lawn, the failure of the railroad to sufficiently

light the place is material on the issue of

its negligence. Banderob v. Wisconsin Cent.

R. Co., 133 Wis. 249, 113 N. W. 738. Evi-

dence of any act of negligence in conducting,
managing, and propelling cars at the time
and place of the accident is admissible under
an allegation that defendant " so carelessly

and negligently conducted, managed, and pro-

pelled said car that by such carelessness and
negligence said car ran against, knocked
down, and ran over [deceased] without any
fault or neglect on his part." St. Louis, etc.,

R. Co. !:. Taylor, 5 Tex. Civ. App. 668, 24
S. W. 975.

Evidence of the use of the track by pe-

destrians is admissible where such use is

alleged. Jones v. Charleston, etc., R. Co., 65
S. C. 410, 43 S. E. 884.

67. Illinois.— Illinois Cent. R. Co. v. An-
derson, 184 111. 294, 56 N. E. 331 [affirming

81 111. App. 137].
Indiana.—Pennsylvania Co. v. Davis, 4 Ind.

App. 51, 29 N. E. 425.

Iowa.—^ Thomas v. Chicago, etc., R. Co., 114
Iowa 169, 86 N. W. 259.

Kentucky.— Dilas v. Chesapeake, etc., R.
Co., 71 S. W. 492, 24 Ky. L. Rep. 1347.

Missouri.— Skipton v. St. Josepli, etc., R.
Co., 82 Mo. App. 134.

S'eto Mexico.— Murray v. Silver City, etc.,

R. Co., 3 N. M. 337, 9 Pac. 369.

See 41 Cent. Dig. tit. " Railroads," § 1339.
Evidence is inadmissible under an allega-

tion that deceased was I'cilled while walking
on the track belonging exclusively to the
railroad company by the wilful wrong of the
servants of the company, that the place where
the accident occurred was one which the
company had licensed the public to use
(Palmer v. Chicago, etc., R. Co., 112 Ind.

250, 14 N. E. 70 ) ; or under an allegation
that for more than ten years defendant's
track where the accident occurred had been
iised by the public as a thoroughfare with
the knowledge of defendant and its em-
ployees, that such use of the track was by
license from defendant (Burg v. Chicago, etc.,

R. Co., 90 Iowa 106, 57 N. W. 680, 48 Am.
St. Rep. 419) ; or in an action for injuries
caused by negligence in running cars, that
the accident was caused by a, defective brake
(De Bolt V. Kansas City, etc., R. Co., 123
Mo. 496, 27 S. W. 575) ; or under an allega-

tion that persons were carried on freight
trains with full knowledge of defendant, that
persons were in the habit of riding, without
objection, on freight trains, regardless of de-

fendant's rules (Feeback v. Missouri Pac. R.
Co., 167 Mo. 206, 66 S. W. 965); or under
an allegation of negligence in failing to blow
a whistle, that the whistle was defective
(Gulf, etc., R. Co. V. Scott, (Tex. Civ. App.
1894) 27 S. W. 827). So in an action for in-

juries caused by striking plaintiff's intestate
while he was on a trestle, evidence that there
was a good deal of travel over a plank walk
over the trestle is inadmissible in the absence
of an allegation that the company had negli-
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and place of the accident, and therefore as tending to prove other matters alleged."'

On behalf of defendant any evidence is admissible under a general denial which
tends to disprove the matters put in issue by plaintiff's allegations; "^ but evidence
as to matters of affirmative defense is admissible only where such matters are

specially pleaded.™
(ill) Variance. Plaintiff in an action for injuries caused by the negligence

of a railroad company is entitled to recover only where his proof corresponds

with his pleadings, and any material variance between such pleadings and proof

gently allowed the public to use the walk.
Smalley v. Southern R. Co., 57 S. C. 243, 35
S. E. 489. So, in an action by a trespasser
for injuries received in jumping from a mov-
ing train, evidence as to whether the accident
would have happened if the train had re-

mained standing at the station the usual time
is inadmissible since such a statutory regula-
tion is for the benefit of passengers only.
Carter v. Charleston, etc., R. Co., 64 S. C.
316, 42 S. E. 161. So under allegations of

defendant's failure to fence its track, the
neglect of those in charge of the engine to

signal its approach by bell or whistle, that
the train was not on schedule time, or that it

was run at a high rate of speed, and that it

was not equipped with air brakes, evidence
that the engineer had he been exercising a
careful lookout could have seen the party in-

jured in time to have stopped the train is

inadmissible. Chicago, etc., R. Co. v. Grablin,
38 Nebr. 90, 56 N. W. 796, 57 N. W. 522. So
in an action for the death of a person while
unloading goods from a car, due to the un-
soundness of an apron covering the space be-

tween the car and platform, evidence that
the apron, if sound, would have held the
weight of the deceased is incompetent where
there is no evidence tending to show that de-

ceased stood on the apron at the time of the
accident. Cogdell i'. Wilmington, etc., R. Co.,

130 N. C. 313, 41 S. E. 541.

A city ordinance regulating the giving of

signals or the rate of speed at which a train

should be run is inadmissible in the absence
of any averment in the declaration of the
existence of such ordinance. Blanchard v.

Lake Shore, etc., E. Co., 126 111. 416, 18 N. E.
799, 9 Am. St. Rep. 630 ; Illinois Cent. R. Co.

V. Godfrey, 71 111. 500, 22 Am. Rep. 112.

Where deceased was a trespasser on a
freight train when killed, and was hiding be-

tween the cars, evidence that passengers were
habitually allowed to ride on freight trains

with the knowledge of defendant's employees
is inadmissible. Feeback v. Missouri Pac. R.
Co., 167 Mo. 206, 66 .S. W. 965.

68. Illinois Cent. R. Co. v. Aland, 192 111.

37, 61 N. E. 450 [affirming 94 111. App. 428]
(holding that under an allegation that de-

fendant negligently propelled a train of cars

against a motionless freight car which plain-

tiff was unloading, evidence that no warning
of the approach of the train was given by
ringing the bell or blowing the whistle does

not tend to prove a distinct act of negligence

not alleged, but is a circumstance prov-

ing that tho train was negligently pro-

pelled) ; Helbig v. Michigan Cent. R. Co., 85
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Mich. 359, 48 N. W. 589 (holding that in an
action for injuries by being run over by a

car, although the declaration does not allege

negligence in not having a man stationed on
top of the car, evidence that a man if on the

car could have seen plaintiflf is admissible

to show the situation and surroundings at the

time of the accident, where the court in its

charge confines plaintiff to the negligence

alleged in the declaration) ; Northern Pac. R.

Co. V. Craft, 69 Fed. 124, 16 C. C. A. 175

(holding that it is proper to admit evidence

that the person in chai-ge of the engine which
ran over decedent was intoxicated, although

his intoxication is not pleaded as a specific

act of negligence )

.

Rules adopted by a railroad company for the

conduct of its business are admissible in evi-

dence in actions for negligence, although not

pleaded, since they bear on the conduct of

the managers. White v. Atchison, etc., R.
Co., 84 Mo. App. 411. But see Fink v. Ash,

99 Ga. 106, 24 S. E. 976.

Evidence in rebuttal.—Although the al-

leged negligence is the failure of defendant

to ring the engine bell, it is proper to admit
testimony that the engineer was not on the

engine when the accident happened, after the

engineer has testified that he was on the

engine and that the bell was rung. Gulf, etc.,

R. Co. r. Calvert, 11 Tex. Civ. App. 297, 32

S. W. 246.

69. Werges v. St. Louis, etc., R. Co., 35
La. Ann. 641 (holding that where a petition

charges defendant with running its cars

through the street of a city " without any
warrant of law or color of authority " de-

fendant can, without specially pleading them,
put in evidence private acts of the legislature

and city ordinances purporting to authorize

the acts complained of) ; Valley R. Co. v.

Roos, 9 Ohio Cir. Ct. 201, 6 Ohio Cir. Dec.

33.

In an action for ejection of plaintiff by the
company's agent, from a depot room, defend-

ant may show under a general denial that

the agent had provided two rooms, one for

white and the other for colored persons, and
had established a rule requiring them to

purchase tickets in their respective rooms,
and that plaintiff was ejected from the room
not intended for her race. Smith r. Cham-
berlain, 38 S. C. 529, 17 S. E. 371, 19 L. R. A.

710.

70. Bluedorn v. Missouri Pac. R. Co., 121
Mo. 258, 25 S. W. 943, (1893) 24 S. W. 57,

holding that in an action for injuries from
a train on the ground that it was running at

a rate of speed in excess of that fixed by
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is fatal to a recovery." An immaterial variance, however, which in no wise
prejudices defendant's case, will not affect plaintiff's recovery."

ordinance, defendant cannot show that the
ordinance is unreasonable and invalid unless

such defense is specially pleaded.

71. Feeback v. Missouri Pac. E. Co., 167

Mo. 2U6, 66 S. W. 965; Graney i;. St. Louis,

etc., R. Co., 157 Mo. 666, 57 S. W. 276, 50
L. R. A. 153; Atwood v. Chicago, etc., R.
Co., 72 Fed. 447.

Variance has been held material between
an allegation that the accident occurred
within the city limits and proof that it hap-
pened beyond the limits (Highland Ave., etc.,

R. Co. V. Maddox, 100 Ala. 618, 13 So. 615) ;

between allegations that plaintiff was a
licensee upon defendant's railroad, and proof
showing the relationship of master and serv-

ant (Alabama Great Southern R. Co. v.

Burks, 148 Ala. 113, 41 So. 638) ; between
an allegation that while intestate was as-

cending the side of a car he came in contact
with a tank which had been erected too near
the track to permit his body to pass between
the same and the side of the car, and proof
that he was standing on a platform between
two cars with his back toward the tank
and extending out but a little beyond the
sides of the car (Hood v. Pioneer Min., etc.,

Co., 95 Ala. 461, 11 So. 10) ; between an
allegation that plaintiff was upon defendant's

track " at the instance and request of the
defendant," and proof that plaintiff was on
the track while in the discharge of his duty
as a brakeman (Mobile, etc., R. Co. v. George,
94 Ala. 199, 10 So. 145) ; between an allega-

tion that deceased was killed in a specified

way by the negligent running of a particular
train or engine, and proof that he was killed

by another engine of the company and in a
manner different from that alleged ( Central

R. Co. V. Hubbard, 86 Ga. 623, 12 S. E.

1020) ; between a charge of negligence as to

the employment of an incompetent engineer,

and proof of failure to furnish the engineer
with assistance to maintain the necessary

lookout to prevent accidents (Missouri, etc.,

R. Co. V. Shockman, 59 Kan. 774, 52 Pac.

446) ; between an allegation that as plaintiff

was making a coupling he stepped between
the cars and was injured by reason of de-

fendant's neglect to ballast the track, and
proof that he was standing with his arm
agains't the stationary car where it was
caught by the moving car (Mueller v. Lake
Shore, etc., R. Co., 105 Mich. 487, 63 N. W.
416) ; between an allegation that the train

of cars on which deceased was at work was
moving down an incline track under control,

and proof that the train was moving in the

opposite direction by order of the conductor
(Pennington v. Detroit, etc., R. Co., 90 Mich.

505, 51 N. W. 634) ; between a complaint
claiming damages for a tortious expulsion in

the night-time from a train, and proof of

injury from exposure caused by an unrea-
sonable detention, and the deprivation of

proper facilities for care and shelter (Harding

V. Chicago, etc., R. Co., 56 Mich. 628, 23

N. W. 445) ; between an allegation that the
specific negligence which caused the injury
was a failure to stop the train at the station
long enough for plaintiff to alight, and proof
that the injury was occasioned by a failure

to keep the platform of the station lighted

(Price V. St. Louis, etc., R. Co., 72 Mo.
414) ; between an allegation that the negli-

gence consisted in having or using defective

machinery and in running and managing its

road and cars, and proof that the injury was
caused by a broken frog (Waldhier v. Hanni-
bal, etc., R. Co., 71 Mo. 514) ; between an
allegation that the injuries were caused by
defendant's negligently driving and manag-
ing its train, and proof that they were
caused by the negligent building of the depot
platform so close to the track that the car

step struck plaintiff while standing on the

platform (Murray v. Silver City, etc., R. Co.,

3 N. M. 337, 9 Pac. 369) ; and between an
allegation that " the conductor of said train,

acting for defendant in directing the move-
ments thereof, by giving signals to defend-

ant's engineer, tmder whose control and man-
agement defendant had placed the aforesaid

locomotive and construction train," and
proof that a second foreman or " straw boss "

of defendant's crew had the control and man-
agement of the movements of the train

(Forge V. Houston, etc., R. Co., 41 Tex. Civ.

App. 81, 90 S. W. 1118) i

72. Pittsburgh, etc., E. Co. v. Cozatt, 39
Ind. App. 682, 79 N". E. 534; Tubbs v. Michi-
gan Cent. R. Co., 107 Mich. 108, 64 N. W.
1061, 61 Am. St. Rep. 320; Houston, etc., E.
Co. v. Ollis, 37 Tex. Civ. App. 231, 83 S. W.
850.

Variance has been held immaterial between
an allegation that defendant was engaged in

transporting mail and that it was customary
for it to deliver the mail to plaintiff, and
proof that the mail was thrown from the
train by the United States mail agent ( Tubbs
V. Michigan Cent. R. Co., 107 Mich. 108, 64
N. W. 1061, 61 Am. St. Rep. 320) ; between
an allegation that " there was no light on
the rear part of said engine to indicate its

approach " and proof that there was a light

but it was questionable whether it was suffi-

cient to give a proper warning (Baltimore,
etc., R. Co. );. Cumberland, 12 App. Cas.
(D. C.) 598) ; between an allegation that
plaintiff -was injured while in a freight car
unloac'ing freight into a wagon, and proof
that he was injured while standing in a
freight car with one foot out on the wagon,
engaged in an effort to remove a piece of

machinery from the car into the wagon
(Louisville, etc., R. Co. v. Varner, 129 Ga.
844, 60 S. _E. 162); between an allegation
that plaintiff was employed as a switchman
and was discharging his duty as such when
injured, and proof that he was foreman of a
switching crew and had control of the en-
gine (Ashman v. Flint, etc., R. Co., 90 Mich.
567, 51 N. W. 645) ; between an allegation

[X, E, 8, b, (ill)]



876 [33 Cyc] RAILROADS

e. Evidence— (i) Presumptions and Burden op Proof— (a) In
General.

^
In an action for injuries caused by a railroad company, the burden is

on plaintiff in the first instance to prove all facts necessary to establish his alleged
cause oi action.'' As a general rule there is no presumption of law in such cases
that either party was guilty of neghgence; '* but on the other hand if there is any
presumption at all, it is that all parties act with ordinary care, and such pre-
sumption continues until overthrown by evidence.'^ In the absence of statute
or evidence to the contrary, the mere fact of an accident resulting in the injury
complained of does not raise a presumption of negligence on the part of the rail-

road company; '^ and the burden of proof is on plaintiff to establish by a pre-

that plaintiff was thrown from the car, and
proof that while in the act of falling he
jumped in order to save himself from more
serious anticipated injurv (Gulf, etc., R. Co.
V. Johnson, 83 Tex. 628,' 19 S. W. 851) ; be-

tween allegations that the accident occurred
" on or about September 20, 1887," and at a
place on said railroad about seventy-five or

one hundred yards distant from a certain
station, and proof that it occurred on or
about September 18, or between the sixteenth
and twentieth of September, within one hun-
dred and fifty yards of the station (Western
K. Co. 1). Sistrunk, 85 Ala. 352, 5 So. 79) ;

between allegations that by defendant's regu-
lations its trains were not allowed to run
faster than six miles an hour in a city

where plaintiff's decedent was injured and
that there w.as such sign-board at the cor-

porate limits, and proof that the sign-board
was over a mile within the corporate limits
(International, etc., R. Co. i\ Kuehn, 2 Tex.
Civ. App. 210, 21 S. W. 58) ; between an al-

legation that the injury was caused by plain-

tiff's foot catching in the angle formed by a
switch rail and the main rail, " which angle
is called a frog," and proof that the accident
occurred at a rail angle which was not a
" frog "

( San Antonio, etc., R. Co. v. Gillum,
(Tex. Civ. App. 1895) 30 S. W. 897 [affirmed
in (1895) 31 S. W. 356]) ; and between al-

legations that plaintiff's intestate while on
a railroad train was violently- ejected and
thrown down from the cars by defendant
and its agents and servants in the coursro of

their employment, and in being thus forcibly

ejected was thrown under the cars and run
over and kOled thereby, and proof that de-

ceased was injured by this train and that
about an hour afterward another train ran
over his body (South Carolina R. Co. v. Nix,
68 Ga. 572).
Where defendant is negligent in running

its train faster than allowed by ordinance
and by reason thereof plaintiff is injured
without fault on his part, he is entitled to

recover, whether the injury occurred in the
particular street named in the petition or

elsewhere on defendant's road within the

city. Prewitt i>. Missouri, etc., R. Co., 134

Mo. 615, 36 S. W. 667.

73. Southern H. Co. •». Stewart, (Ala.

1907) 45 So. 51; Martin v. Chicago, etc., R.

Co., 92 III. App. 133; and cases cited infra

notes 77-80.

The fact that a person is on a railroad train

does not necessarily raise the presumption

[X, E, 8, e, (i), (a)]

that he is there rightfully (Pennsylvania Co.
1-. Coyer, 163 Ind. 631, 72 N. E. 875); but
on the other hand it has been held that if

the complaint does not allege whether he was
a passenger, an employee, or a mere tres-

passer, it will be presumed that he was a
trespasser as to whom defendant owed no
duty except not to wantonly injure him
(White i\ Nashville, etc., R. Co., 108 Tenn.
739, 70 S. W. 1030); and in order for a
person to recover for injuries received while
traveling on a work train, it must be shown
that he was lawfully there and that the
railroad company owed him the duty of
carrying him safely (Pennsylvania Co. v.

Coyer, supra )

.

A trespasser suing for injuries caused by
his expulsion by a brakeman has the burden
of showing that the brakeman had power to
expel him. Chicago, etc., R. Co. v. Brack-
man, 78 111. App. 141.

Where a boy is injured while attempting to
board a moving freight train at the invita-

tion of defendant's employees, who under the
evidence had no authority to invite any one
to ride on the train, if the boy had such a
degree of intelligence that he could or should
have appreciated the danger of his act, the

burden is on him to show that the person who
invited him to go on the train had authority
to do so. Missouri, etc., R. Co. v. Tonahill,

16 Tex. Civ. App. 625, 41 S. W. 875.

74. Spears v. Chicago, etc., R. Co., 43 Nebr.
720, 62 N. W. 68 ; Toledo, etc., R. Co. v. Chia-

holm, S3 Fed. 652, 27 C. C. A. 653. .

75. Spears v. Chicago, etc., R. Co., 43 Nebr.
720, 62 N. W, 68.

Where a lookout is placed on the rear of

a backing train, the prima facie presumption
is that he did his duty, and that defendant
railroad company performed its duty in that

respect. Johnson v. Rio Grande Western R.
Co., 19 Utah 77, 57 Pac. 17.

76. Iowa.— Case !;. Chicago, etc., R. Co.,

69 Iowa 449, 29 N. W. 596, 64 Iowa 762, 21
N. W. 30.

Man/land.— Freeh v. Philadelphia, etc., R.
Co., 39 Md. 574.

'North Carolina.— Clegg v. Southern R. Co.,

132 N. C. 292, 43 S. E. 836.

Pennsylvania.— Hauseman v. Cornwall R.
Co., 3 Lane. L. Rev. 257.

Texas.— Rozwadosfskie v. International,

etc., R. Co., 1 Tex. Civ. App. 487, 20 S. W.
•872.

United States.— Lucas v. Richmond, etc.,

R. Co., 40 Fed. 566.



RAILROADS [33 Cye.j 877

ponderance of evidence/^ or by evidence sufficient to reasonably satisfy the jury,'^

the negligence of defendant relied on as a ground of recovery,'' and that such
negligence was the cause of the injury.'" The burden is on defendant to estab-

See 41 Cent. Dig. tit. " Eailroads," §§ 912,

1341, 1342.

That a person is found dead on a railroad
right of way raises no presumption that he
came to his death through the negligence of
the railroad company (Louisville, etc., E..

Co. V. Terry, 47 S. W. 588, 20 Ky. L. Bep.
803; Spears v. Chicago, etc., R. Co., 43 Nebr.
720, 62 N. W. 68), especially where such
person was a trespasser (Louisville, etc., R.
Co. f. Terry, supra).
That a person is run over and killed by a

train raises no presumption of negligence on
the part of the railroad company in the ab-
scence of any evidence as to the manner
in which the accident occurred. Tucker v.

International, etc., R. Co., (Tex. Civ. App.
1002) 67 S. W. 914.

77. Southern Indiana R. Co. v. Peyton,
157 Ind. 690, 61 N. E. 722. See also East
Tennessee, etc., R. Co. v. Humphreys, 12 Lea
(Tenn.) 200.

78. Alabama Great Southern R. Co. v. Bur-
gess, 119 Ala. 525, 25 So. 251, 72 Am. St.

Rep. 943, holding that an instruction to

find for defendant unless the evidence satis-

fies the jury that its engineer wantonly in-

jured plaintiff exacts too high a, degree of

proof, since plaintiff is not required to
satisfy the jury absolutely of intentional
wrong, but only to reasonably satisfy it.

79. Arkansas.— St. Louis, etc., R. Co. v.

Ferrell, 84 Ark. 270, 105 S. W. 263.

Illinois.— ifartin v. Chicago, etc., R. Co.,

92 111. App. 133.

loiDa.— Case v. Chicago, etc., R. Co., 69
Iowa 449, 29 N. W. 596, 64 Iowa 762, 21
N. W. 30; Carlin v. Chicago, etc., R. Co.,

37 Iowa 316.

Kentucky.— Thornton / . Louisville, etc., R.
Co., 70 S. W. 53, 24 Ky. L. Rep. 854.

Maryland.— Freeh v. Philadelphia, etc., R.
Co., 39 Md. 574.

Massachusetts.— Johnson v. J. M. Guffey
Petroleum Co., 197 Mass. 302, 83 N. E. 874;
Bjornquist v. Boston, etc., R. Co., 185 Mass.
130, 70 N. E. 53, 102 Am. St. Rep. 332
(holding that in an action for injuries to a
boy trespassing on a freight car, the burden
is on plaintiff to show reckless and wanton
misconduct on the part of defendant's serv-

ants) ; Robinson v. Pitchburg, etc., R. Co., 7

Gray 92.

Michigan.— Pzolla v. Michigan Cent. R.
Co., 54 Mich. 273, 20 N. W. 71; Michigan
Cent. R. Co. v. Coleman, 28 Mich. 440.

Missouri.— Koegel v. Missouri Pac. R. Co.,

181 Mo. 379, 80 S. W. 905 (holding that in

an action for injuries to a trespasser on the

tracks, the burden is on plaintiff to show
that he was on or so near to the track

that the engineer in the exercise of ordinary

care could have seen his peril in time to

have avoided the injury) ; Burde v. Chicago,

etc., R. Co., 123 Mo. App. 629, 100 S. W.
509.

Nebraska.— Spears v. Chicago, etc., K.
Co., 43 Kebr. 720, 62 N. W. 68.

Pennsylvania.—-Hauseman v. Cornwall R.
Co., 3 Lane. L. Rev. 257.

Texas.—-Hutchens v. St. Louis Southwest-
ern R. Co., 40 Tex. Civ. App. 245, 89 S. W.
24; Williams v. Cross, 19 Tex. Civ. App. 426,

47 S. W. 478 (holding that where a person

is injured by a railroad train being backed
against him at a place which is not a public

crossing, the burden is on him to show that

the engine was not provided with a proper

bell) ; St. Louis, etc., R. Co. v. Sharp, 3

Tex. App. Civ. Cas. § 328.

Canada.— Dube v. Reg., 3 Can. Exoh. 147.

See 41 Cent. Dig. tit. "Railroads," §§912,
1341, 1342.
In an action for wrongfully ejecting a per-

son from a train, the law never presumes a

wrongful attack of one person on another.

Illinois Cent. R. Co. v. Berry, 81 111. App.
17.

That a moving car bumps into a stationary
car about which a person is lawfully work-
ing is not presumptive evidence of negligence

on the part of the railroad company, but the

burden of proof is on the injured person to

show that such car was set in motion by the

negligence of the company. Stevenson v.

Chicago, etc., R. Co., 18 Fed. 493, 5 Mc-
Crary 634.

A Florida statute (Acts (1887), c. 3744,

§ 1 ) , relating to the recovery of damages
against railroads, and providing that if

plaintiff and the agents of the company are

both at fault the damages shall be diminished

in proportion to the amount of fault at-

tributable to plaintiff, does not relieve plain-

tiff from the necessity of establishing de-

fendant's negligence. Wilkinson v. Pen-

sacola, etc., R. Co., 35 Fla. 82, 17 So. 71.

Where the person injured was a trespasser

and could have seen the train for some dis-

tance, and was struck thereby, he was guilty

of contributory negligence as a, matter of

law, casting on him the burden of showing
that the employee in charge of the train

saw him in time to have avoided the injury

and negligently failed to use proper means
to do so (Chicago, etc., R. Co. v. Bunch,

82 Ark. 522, 102 S. W. 369) ; or where the

injury occurred on » trestle, the burden is

on plaintiff to show that the trainmen dis-

covered him in time to avoid injuring him,

and wilfullv and recklessly injured him
(Adams v. St. Louis, etc., R. Co., 83 Ark.

300, 103 S. W. 725).
Where an intoxicated person on defendant's

track falls down and is run over by a train,

the burden is on him of proving his dis-

covery by defendant's employees in time to

avoid the injury. "Luna v. Missouri, etc.,

E. Co., (Tei. Civ. App. 1903) 73 S. W.
1061.

80. Arkansas.— St. Louis, etc., R. Co. «.

Townsend, 69 Ark. 380, 63 S. W. 994.

[X, E, 8, e, (I), (A)]
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lish matters of affirmative defense; *' and while defendant cannot be called upon
to produce any evidence until plaintiff has brought sufficient proof to prima
facie sustain his cause of action,'^ yet where a prima facie case of negligence on
•the part of the railroad company is made out, it then devolves upon it to exculpate
itself by showing such matters as will avoid habihty,'^ unless plaintiff's own proof

shows contributory negUgence on his part." Plaintiff or defendant may be aided

in establishing his or its part of the case by presumptions arising from the facts

and the circumstances. ** Thus in the absence of proof to the contrary, it will

be presumed on behalf of plaintiff in an action for injuries caused by being ejected

from a locomotive that the engineer was acting within the scope of his employ-
ment in putting a trespasser off his locomotive; '" or it will be presumed in favor,

of defendant where the injured party could have seen or heard the approaching
train which caused his injury in time to avoid the accident, that he did not look

and listen, or that he did not heed what he saw or heard; " or in case of an injury

to a trespasser that the company did not anticipate his being on the track.**

(b) Under Statutory Provisions. Under the statutes in some jurisdictions,

proof of injury infficted by the operation of a railroad raises a prima facie case

of negligence on the part of the railroad company in reference thereto, and imposes
upon it the burden of showing that it was not so negligent.*' But this presumption

Georgia.— Mann v. Macon, etc., R. Co.,

32 Ga. 345.
Illinois.— Illinois Cent. R. Co. v. Berry,

81 111. App. 17.

Indiana.— Southern Indiana R. Co. v. Pey-
ton, 157 Ind. 690, 61 N. E. 722.

Maryland.— Philadelphia, etc., R. Co. v.

Stebbing, 62 Md. 504.

Michigan.— Michigan Cent. R. Co. v. Cole-

man, 28 Mich. 440.

Canada.— Newell c. Canadian Pac. R. Co.,

12 Ont. L. Rep. 21, 7 Ont. Wkly. Rep. 771.

See 41 Cent. Dig. tit. "Railroads," §§912,
1341, 1342; and cases cited in preceding
note.

81. Valley R. Co. v. Rocs, 9 Ohio Cir. Ct.

201, 6 Ohio Cir. Dec. 33.

82. Southern R. Co. v. Stewart, (Ala.

1907) 45 So. 51 (holding therefore that the

failure of defendant to call its engineer or

conductor as a witness in its behalf can-

not be considered by the jury for the purpose
of making out a prima facie case against
defendant) ; Price v. Philadelphia, etc., R. Co.,

84 Md. 506, 36 Atl. 263, 36 L. R. A. 213
(holding that no duty rests upon a railroad

company when sued for a personal injury

to introduce evidence as to the manner in

which the injury occurred, since plaintiff

has the privilege of using its employees as

witnesses, and requiring their attendance) ;

Texas, etc., R. Co. v. Shoemaker, 98 Tex.

451, 84 S. W. 1049 [reversing (Civ. App.
1904) 81 S. W. 1019].

83. Paducah, etc., R. Co. r. Hoehl, 12 Bush
(Ky.) 41 (holding that where plaintiff has
shown negligence of the company and the in-

jury caused by it his cause of action is

made out) ; Tateman r. Chicago, etc., R.
Co., 96 Mo. App. 448, 70 S. W. 514.

That an engine is backed in depot grounds
without a lookout and a person is injured is

prima facie evidence of negligence, which de-

fendant must explain away. Willis v. Vlcks-

burg, etc., R. Co., 115 La. 53, 38 So. 892.

[X, E, 8, e, (I), (A)]

84. Paducah, etc., R. Co. i. Hoehl, 12 Bush
(Ky.) 41.

85. See Chicago, etc., R. Co. v. Pritchard,
39 Ind. App. 701, 78 N. E. 1044 [affirmed in

168 Ind. 39S. 79 N. E. 508, 81 N. E. 78,

9 L. R. A. N. S. 857] ; and cases cited infra
notes 86-88.

In Alabama, under Const, art. 1, § 24,

and Code, § 1580, subd. 9, § 3207, a foot-

path stated in the complaint to be about
five feet from the tracks will be presumed
to be on the right of wav. Haley v. Kansas
City, etc., R. Co., 113 A'la. 640, 21 So. 357.
That the injured party was not seen does

not raise a presumption that a proper look-

out was not kept. Wickham r. Chicago, etc.,

R. Co., 95 Wis. 23, 69 N. W. 982.
Where there were no obstructions to their

view, the jury may infer that railroad em-
ployees saw a person dangerously near to
the track in time to avoid injuring him,
notwithstanding their denials. Houston, etc.,

R. Co. V. Finn, (Tex. Civ. App. 1908) 107
S. W. 94 [affirmed in (1908) 109 S. W.
918].

86. Chicago, etc., R. Co. r. Doherty, 53 111.

App. 282.

87. Lamport v. Lake Shore, etc., R. Co.,

142 Ind. 269, 41 N. E. 586. And see supra,
X, E, 4, a, (n), (b) text and note 45.

That no proof is offered to show that de-
cedent stopped and looked for an approach-
ing train before going on the track does not
raise the presumption that he did not stop
and look, unless the evidence shows that he
must have seen the approaching train if he
had looked. McVey !-. Chesapeake, etc., R.
Co., 46 W. Va. Ill, 32 S. E. 1012.

88. Chenery v. Fitchburg R. Co., 160 Mass.
211, 35 N. E. 5.54, 22 L. R. A. 575.

89. Georgia Pac. R. Co. v. Blanton, 84
Ala. 154, 4 So. 621 ; Central R. Co. i\ Brin-
son, 64 Ga. 475 (under Code, § 2321 [3033]);
Harden v. Georgia R. Co., 3 Ga. App. 344,
59 S. E. 1122 (Code (1895), § 2321); Smith
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may be rebutted by evidence either of plaintiff or defendant j"" and the railroad

company may rebut such presumption and relieve itself of liability by showing
that its employees exercised all reasonable care to avoid the injury/' or that

a compliance with the statutory regulations would not have availed to prevent
the injury,"^ as that the injury was caused by the injured party's own lack of care.°^

Even under such statutes proof of contributory negligence establishes a sufficient

defense unless other facts are shown, and defendant then being under no duty

i\ Nashville, etc., R. Co., 6 Coldw. (Tenn.)

589.

Under an Arkansas statute (Sandels & H.
Dig. § 6349) making railroad companies "re-
sponsible for all damages to persons and prop-

erty done or caused by the running of trains

in this state," the fact that a person was
injured or killed along a railroad right of

way is prima facie evidence of negli-

gence on the part of the railroad company
and the burden rests upon it to show the

exercise of proper care as a defense (St.

Louis, etc., E. Co. v. Townsend, 69 Ark. 380,

63 S. W. 994; St. Louis, etc., R. Co. v.

Neely, 63 Ark. 636, 40 S. W. 130, 37 L. R.
A. 616) ; but it is held under this statute

that the burden of proof is on the railroad

company only where the injuries are the re-

sult of the actual running of the trains

(St. liouis, etc., R. Co. v. Cooksey, 70 Ark.
481, 69 S. W. 259, holding that the pre-

sumption arising in such cases does not ap-

ply where a person is scalded by a train-

man engaged in wetting coal on the tender
while the train is standing still ) . Thus it

has been held that the fact that a person
was killed by a train in the company's yards
gives rise to a presumption of negligence
against the railroad company, casting upon
it the burden of establishing that a constant
lookout was kept. St. Louis Southwestern
R. Co. i-. Graham, 83 Ark. 61, 102 S. W.
700.

Under Florida Laws (1891), o. 4071, the

burden of proving personal injuries is on
plaintiff, and when this is shown the burden
of showing absence of negligence is on de-

fendant. Seaboard Air Line R. Co. v. Smith,

53 Fla. 375, 43 So. 2.35.

In Georgia, where plaintiff shows that he
was injured by the running of defendant's

cars, the burden is then upon the railroad

company to make out its defense, as there

will then arise a presumption of law that

the company was negligent as charged in

plaintiff's petition (Gainesville, etc.. Elec-

tric R. Co. V. Austin, 127 Ga. 120, 56 S. E.

254; Kemp v. Georgia Cent. R. Co., 122 Ga.

559, 50 S. E. 465) ; and this is true, although
plaintiff may allege in different counts that

the injury occurred in either one of two
ways because of various acts of negligence

on the part of the company (Gainesville, etc.,

Electric R. Co. i\ Austin, supra) . Code,

§§ 2083, 3033, 3036, providing that the pre-

sumption in all cases is against the railroad

company (Central R. Co. i\ Brinson, 64 Ga.

475), is held not to apply in favor of an em-
ployee of a receiver (Robinson v. Huidekoper,
98 Ga. 306, 24 S. E. 440).

In Illinois, under 2 Starr & C. Annot. St.

u. 114, § 187, an injury resulting from the
running of a train in a city at a speed
greater than that allowed by ordinance is

presumed to have been caused by the negli-

gence of the railroad company. Illinois Cent.

R. Co. t-. Ashline, 171 111. 313, 49 N. E. 521;
McGuire v. Chicago, etc., R. Co., 120 111.

App. 111.

Under a Mississippi statute (Rev. Code,

(1880), § 1059), which provides that proof

of injury inflicted by cars or locomotives

while in motion shall be prima facie evidence

of the want of reasonable skill and care on
the part of the railroad company's servants

in reference thereto, it is for the jury to

decide the question of care or skill in refer-

ence to the particular injury. Vicksburg,
etc., R. Co. V. Phillips, 64 Miss. 693, 2 So.

537. Although this statute was enacted
primarily to meet cases where the manner
of the injury inflicted is known only to the

railroad servants, it is equally applicable
where the injury is witnessed by many.
Vicksburg, etc., R. Co. v. Phillips, supra.

Under Annot. Code (1892), § 1808, where
the evidence shows that a person was killed

by the running of cars, the statute imposes
a liability, unless the company exonerates
itself by showing the facts connected with
the injury. Yazoo, etc., R. Co. v. Landrum,
89 Miss. 399, 42 So. 675.

Under Tenn. Code, §§ 1167-1169, the fact

of injury or death of a person on a railroad

right of way is prima facie evidence of negli-

gence on the part of the railroad company,
and imposes upon it the burden of showing
that it was not guilty of negligence; in

other words that it observed the precautions
prescribed by such statutes. Louisville, etc.,

R. Co. r. Connor, 9 Heisk. 19; Smith f.

Nashville, etc., R. Co., 6 Coldw. 589. But
it has been held that this need not be shown
"by satisfactory affirmative evidence." Som-
mers v. Mississippi, etc., R. Co., 7 Lea 201.

90. Gainesville, etc.. Electric R. Co. r.

Austin, 127 Ga. 120, 56 S. E. 254; McGuire
V. Chicago, etc., R. Co., 120 111. App. Ill,

holding that such a presumption of negli-

gence is rebutted where it appears that plain-

tiff seeking to recover on the basis of such
negligence was at the time of the injury
a trespasser to whom defendant company
owed no dutv.
91. Central R. Co. v. Brinson, 64 Ga. 475;

Smith V. Nashville, etc., R. Co., 6 Coldw.
(Tenn.) 580.

92. Georgia Pac. R. Co. v. Blanton, 84
Ala. 154, 4 So. 621.

93. Central R. Co. v. Brinson, 64 Ga. 475;
Illinois Cent. R. Co. v. Bartle, 94 111. App.
57.

[X, E, 8, e, (i), (b)]
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to prove additional facts to exonerate itself from liability until the effect of the
contributory negligence is overcome, the burden is shifted to plaintiff to prove
that defendant by the exercise of ordinary care could have avoided the injury
notwithstanding his contributory negUgence, but failed to do -so/* vmless such
fact is already shown by evidence adduced by defendant."^

(c) Contributory Negligence. In some jurisdictions, where the question of

contributory negligence is raised,'^ the burden of proof is on plaintiff to show that
the party injured was free from contributory negligence." In other jurisdictions,

however, except where plaintiff's own case discloses a presumption of contribu-

tory negligence,'* or where a 'prima facie case of such negligence is established

by all the facts and circumstances in the case,"" if plaintiff shows negligence on
the part of the railroad company,^ he need not further prove freedom from con-
tributory negligence,^ but the burden of proof is then upon defendant to show
contributory negUgence as a matter of defense.^

(ii) Admissibility op Evidence^— (a) In General. Subject to the
general rules regulating the competency, relevancy, and materiality of evidence
in civil cases generally,'' any evidence is admissible in an action for injuries to

persons on or near railroad tracks which tends to prove or disprove plaintiff's

94. St. Louis, etc., R. Co. v. Townsend, 69
Ark. 380, 63 S. W . 994.

95. St. Louis, etc., R. Co. c. Townsend, 69

Ark. 380, 63 S. W. 994.
96. Moore v. Central E. Co., 24 N. J. L.

268, holding that plaintiff need not prove
ordinary care on his part until the question
is raised by some facts in the case.

97. Iowa.— Carlin v. Chicago, etc., R. Co.,

37 Iowa 31G.

Massachusetts.— Robinson v. Fitchburg,
etc., R. Co., 7 Gray 92.

Michigan.— Pzolla v. Michigan Central R.
Co., 54 Mich. 273, 20 N. W. 71; Michigan
Cent. R. Co. v. Coleman, 28 Mich. 440.

New Jersey.— JXoore v. Central R. Co.,

24 N. J. L. 268.

New York.— Fitzgibbons v. Manhattan R.
Co., 88 N. Y. Suppl. 341 ; Winslow v. Boston,
etc., R. Co., 11 N. Y. St. 831.

Pennsylvania.— Hauseman v. Cornwall R.
Co., 3 Lane. L. Rev. 237.

See 41 Cent. Dig. tit. "Railroads," §§912,
1341, 1342.

98. Hunter v. Montana Cent. R. Co., 22
Mont. 525, 57 Pac. 140; Missouri, etc., R.
Co. V. Scarborough, (Tex. Civ. App. 1902)
68 S. W. 196; Southern R. Co. v. Bruce,
97 Va. 92, 33 S. E. 548.

Plaintiff's own evidence held to show negli-

gence on his part precluding a recovery see

Atlanta, etc., R. Co. v. Loftin, 86 Ga. 43,

12 S. E. 186.

99. International, etc., R. Co. v. De Olios,

(Tex. Civ. App. 1903) 76 S. W. 222; Mis-
souri, etc., R. Co. r. Scarborough, (Tex.

Civ. App. 1902) 68 S. W. 196; Southern R.
Co. V. Bruce, 97 Va. 92. 33 S. E. 548.

Under Ga. Code, § 3033, where the com-
pany shows itself without fault by proof

that reasonable and ordinary care and dili-

gence has been exercised by its employees,

the burden of proving want of contributory

negligence is on the party injured. Central

R. Co. V. Moore. 61 Ga. 151.

SufiBciency of evidence.— Where it is shown
that the accident occurred at night and no
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witnesses are produced who saw it, the mere
fact that the company did not cause a bell

to be rung or a light to be put up as re-

quired by law is not sufficient to relieve the
deceased from the imputation of negligence
where it is shown that the train made a
noise which could be heard at some distance,

that the switchman had lanterns which could
easily be seen, and that the deceased was
familiar with the track and its surroundings.
Gulf, etc., R. Co. i: Riordan, (Tex. Civ. App>
1893) 22 S. W. 519.

1. Freeh v. Philadelphia, etc., R. Co., 39
Md. 574.

2. Southern Indiana R. Co. v. Peyton, 157'

Ind. 690, CI N. E. 722; Texas, etc., R. Co.

V. Shoemaker, 98 Tex. 451, 84 S. W. 1049
[reversing (Civ. App. 1904) 81 S. W. 1019];
International, etc., R. Co. v. Jackson, 41 Tex.

Civ. App. 51, 90 S. W. 918; Kroeger r. Texas,

etc., R. Co., 30 Tex. Civ. App. 87, 69 S. W.
809. Compare Lamport r. Lake Shore, etc.,

R. Co., 142 Ind. 269, 41 N. E. 586.

Where one not a trespasser is killed on the
track by the negligence of employees operat-
ing the train, it is not incumbent on his

administrator to prove that he was in the
exercise of ordinary care after proving such
negligence of the employees' as will account
for his death without fault on his part.

Toledo, etc., R. Co. v. Chisholm, 83 Fed. 652,

27 C. C. A. 663.

3. Kentucky.— Paducah, etc., R. Co. v.

Hoehl, 12 Bush 41.

Maryland.— Freeh v. Philadelphia, etc., R.
Co., 39 Md. 574.

Montana.— Hunter v. Montana Cent. R.
Co., 22 Mont. 525, 57 Pac. 140.

Texas.— Missouri, etc., E. Co. r. Scar-
borough, (Civ. App. 1902) 68 S. W. 196.

Virginia.— Southern R. Co. r. Bruce, 97
Va. 92, 33 S. E. 548.

See 41 Cent. Dig. tit. "Railroads," §§ 912,
1341, 1342.

4. Evidence admissible under pleadings see
supra, X, E, 8, b, (ii).

5. See, generally, Evidence, 16 Cyc. 821.
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cause of action," or defendant's matters of defense.' Thus, as tending to prove
or disprove negligence, evidence is admissible which, tends to show the surround-
ing circumstances or conditions existing at the time and place of the accident."

But evidence of facts which are irrelevant or immaterial is inadmissible either on

6. Oldfield V. Harlem, etc., R. Co., 14 N. Y.
310 lafflrming 3 E. D. Smith 103] ; Houston,
etc., R. Co. V. O'Donnell, (Tex. Civ. App.
1905) 90 S. W. 886 [reversed on other
grounds in 99 Tex. 636, 92 S. W. 409] ; In-

ternational, etc., R. Co. V. Quinones, (Tex.
Civ. App. 1904) 81 S. W. 757; Over v. Mis-
souri, etc., R. Co., (Tex. Civ. App. 1903)
73 S. W. 535.

Evidence held admissible: In an action
for injuries from the explosion of a signal
torpedo negligently left on a railroad track,
a witness may identify the person who
placed it there as " one of the train crew,"
although he did not know such person and
did not describe him (Cleveland, etc., R. Co.

V. Marsh, 17 Ohio Cir. Ct. 1, 9 Ohio Cir.

Dec. 48) ; and in such case a witness may
testify that an employee of the company got
a, torpedo from the station agent, although
witness at the time did not know what the
object was, but afterward learned it was a
torpedo, having distinctly seen it at the time
(Cleveland, etc., R. Co. v. Marsh, supra).
Evidence of rules and regulations of roads

other than defendant is admissible wlien at
the place where the injury occurred there
are tracks used in common by defendant and
such other roads. Chicago, etc., R. Co. r.

O'Sullivan, 40 111. App. 369 [affirmed in 143
111. 48, 32 N. E. 398].

Evidence of the violation of a city ordi-

nance regulating the operation of trains
within city limits, at the time and place of

the accident, is admissible as tending to
show negligence. St. Louis, etc., R. Co. v.

Mathias, 50 Ind. 65; Kelly v. Union R., etc.,

Co., 95 Mo. 279, 8 S. W. 420; Meek r. Penn-
sylvania Co., 38 Ohio St. 632.

Wilful or wanton injury.— Evidence of the
conduct of railroad employees in the manage-
ment of the train which caused the injury
is admissible as tending to show that the
injury was wilful and purposely inflicted. In-

dianapolis, etc., R. Co. V. McClaren, 62 Ind.

566.

Authority to remove trespasser.— Testi-

mony of a railroad company's brakemen that
if they found a trespasser on a car they
would put him off, and that it was the custom
of brakemen to put off trespassers, is ad-

missible to prove a custom of the company's
employees, although the company has a rule

prohibiting any employee except the con-

ductor to eject trespassers. Texas, etc., R.
Co. !'. Buch, (Tex. Civ. App. 1907) 102 S. W.
124 [reversed on other grounds in ( 1907 ) 105

S. W. 987].
7. Galveston, etc., R. Co. v. Washington, 94

Tex. 510, 63 S. W. 534 [affirming 25 Tex. Civ.

App. 600, 63 S. W. 53S1.

Evidence is admissible in an action for

injuries caused by being struck by a train,

that the engineer in charge of the train was
competent (Hasie v. Alabama, etc., R. Co.,

[56]

78 Miss. 413, 28 So. 941, 84 Am. St. Rep.
632 ) , or upon the issue whether a person
run over by a railroad train was standing
or wallcing on the track or lying on it when
lie was struck, that a train striking a man
standing on the track would throw him ofif

and would not run over him unless he was
lying down (Gulf, etc., R. Co. v. Matthews,
28 'lex. Civ. App. 92, 06 S. W. 588, 67 S. W.
788).

Rebuttal.— Testimony that a trainman got
from the station agent a torpedo which ex-

ploded and injured plaintiff may be rebutted
by evidence that in the receptacle from which
it was said to be taken there were ear seals

and car locks similar in appearance to tor-

pedoes. Cleveland, etc., R. Co. v. Marsh, 17

Ohio Cir. Ct. 1, 9 Ohio Cir. Dec. 48.

8. Illinois.—^ Northwestern El. R. Co. v.

O'Malley, 107 111. App. 599.
Mississippi.— Thompson v. Yazoo, etc., R.

Co., 72 Miss. 715, 17 So. 229.
Missouri.— Spotts v. Wabash Western R.

Co., Ill Mo. 380, 20 S. W. 190, 33 Am. St.

Rep. 531.

Texas.— Houston, etc., R. Co. i\ O'Donnell,
(Civ. App. 1905) 90 S. W. 886 [reversed
on other grounds in 99 Tex. 636, 92 S. W.
409].
West Virginia.— Bias v. Chesapeake, etc.,

R. Co., 46 W. Va. 349, 33 S. E. 240.
Wisconsin.— Banderob v. Wisconsin Cent.

R. Co., 133 Wis. 249, 113 N. W. 738.
See 41 Cent. Dig. tit. " Railroads," § 1344.
For the purpose of showing the circum-

stances existing at the time and place of the
accident, evidence is admissible in an action
for injuries received in the night-time at the
junction of two tracks that the company
had no platform or station lights at that
point, and that there were no lights at the
junction (Ensley R. Co. v. Chewning, 93 Ala.

24, 9 So. 458) ; or in an action for injuries

caused by being run over by defendant's cars
that the engineer and fireman were in charge
of the cars (Reardon v. Missouri Pac. R. Co.,

114 Mo. 384, 21 S. W. 731) ; or that there
were visitors in the cab of the engine at the
time, contrary to a rule of the company
(Marcott r. Marquette, etc., R. Co., 47 Mich.
1, 10 N. W. 53) ; or that no flagman was
stationed at the highway crossing at the
time of the accident, although, as a matter
of law, it was not the duty of defendant to
keep a flagman there (Reid v. New York,
etc., R. Co., 17 N. Y. Suppl. 801). So in

an action for injuries received by the un-
loading of a gravel train, evidence is ad-

missible as to the manner of starting the
engine which unloaded the train, and the

character of the rope used for such purpose.
Klugherz v. Chicago, etc., R. Co., 90 Minn.
17, 95 N. W. 586, 101 Am. St. Rep. 384. So
in an action for injuries received at a sta-

tion by being struck by an incoming train,

[X, E, 8, e, (II), (A)]
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behalf of plaintiff, ° or defendant.'" Statements of a witness whicli are mere opinions

and conclusions, and not statements of facts, upon matters directly in issue and
which are for the juryto determinefromthe facts proved, are ordinarily inadmissible."

Declarations or statements not connected with the accident, made by a railroad

employee, are inadmissible,'^ except for the purpose of impeaching his testimony.'^

(b) Other Accidents or Acts of Negligence. As a general rule evidence of

where plaintiff claims that he was led to

cross the track by information that the train
was late, when as a matter of fact it was
not late but on time, it is competent to

prove that at the time of the accident the
crossing was thronged with people. Lake
Shore, etc., R. Co. v. Herrick, 49 Ohio St.

25, 29 N. E. 1052.
In an action for the injury or death of a

transfer mail clerk who was run over by
defendant's train while crossing a track at
the station where he was employed, the rules
of defendant regulating the movements of
trains at stations, and a rule of the govern-
ment regulating the conduct of clerks in the
transfer of mail are admissible in evidence.

Chicago, etc., E. Co. v. Kelly, 75 111. App.
490, 80 111. App. 675.

9. Illinois.— Cleveland, etc., E. Co. r.

Davis, 56 111. App. 41.

Indiana.— Jordan v. Grand Kapids, etc., E.
Co., 162 Ind. 464, 70 X. E. 524, 102 Am. St.

Eep. 217.

loica.— Thomas i\ Chicago, etc., E. Co., 114
Iowa 169, 86 X. W. 259.
Kentucky.— Louisville, etc., E. Co. v. Hunt,

13 S. W. 275, 11 ivy. L. Eep. 825.

Oregon.— Turney l. Southern Pac. R. Co.,

44 Oreg. 280, 75 iPac. 144, 7 J Pac. 1080.
Texas.— Over r. Missouri, etc., E. Co., (Civ.

App. 1903) 73 S. \V. .535.

See 41 Cent. Dig. tit. " Eailroads," § 1344.
Evidence held inadmissible.— In an action

for the death of plaintiff's decedent caused
by his being run over while riding horseback
on the track, it is inadmissible to prove
" that there was danger to employees on the
train in running over stock." Tanner c.

Louisville, etc., R. Co., 60 Ala. 621. So in

an action for the death of a railroad con-

tractor who was struck by a train, evidence
of conversations between such contractor and
defendant's train despatcner and telegraph
operator with reference to requiring all trains
to slow down as they approached a bridge
where the contractor was working is inad-
missible in the absence of evidence that such
servants had authority to bind defendant in

the premises. Carpenter v. Chicago, etc., E.
Co., 126 Iowa 94, 101 X. W. 758. In de-

termining the question as to what effect a
current of air from a running train produced
upon a boy standing near bv, evidence of
the effect of the air upon mail sacks thrown
from running trains is immaterial. Granev
r. St. Louis, etc., R. Co., 140 llo. 89, 41 S. W.
246. 38 L. R. A. 633.

Where a person is injured while walking
along, and not across, defendant's tracks,
evidence that the track crossed an old public
highway near where plaintiff was injured and
that the comnany had failed to construct a

suitable crossing over it is immaterial. Can-

[X, E, 8, e, (ii), (a)]

delaria r. Atkinson, etc., R. Co., 6 N. M. 266,

27 Pac. 497.
Under a Massachusetts statute, Pub. St.

c. 112, § 208, providing that all railroad

corporations shall give notice to the board
of railroad commissioners of certain classes

of accidents on their roads, and section 18,

providing for investigations by the board,

evidence that defendant failed to report the

accident is inadmissible in an action for

personal injuries to one wrongfully on its

train. Devoy v. Boston, etc., R. Co., 156
Mass. 161, 30 N. E. 557.

An ordinance regulating the running of

locomotives at street crossings is irrelevant

in an action for injuries to persons on the
track in a switchyard. Blankenship v.

Chesapeake, etc., R. Co., 94 Va. 449, 27 S. E.

20.

10. Baltimore, etc., R. Co. r. Deck, 102
Md. 669, 02 Atl. 958; Over v. Missouri, etc.,

R. Co., (Tex. Civ. App. 1903) 73 S. W. 535.

Evidence held inadmissible.— Evidence as
to the custom and habits of other people, or
as to what defendant's employees thought
and believed concerning plaintiff or as to
what they intended or did not intend to do,

is not admissible in an action for injuries
caused in ejecting a trespasser from a train.
Johnson v. Chicago, etc., R. Co., 123 Iowa
224, 98 jST. ^Y. 642.

Evidence of plaintiff's purpose in boarding
a train, except as indicated by his conduct
or declarations at the time, is immaterial in

an action for injuries to a trespasser caused
by his ejection from a moving train. John-
son i: Chicago, etc., R. Co., 123 Iowa 224, 98
X. W. 642.

In an action for injuries to a child, evi-

dence is inadmissible that he had been warned
not to go upon defendant's track (Louisville,

etc., E. Co. V. Chism, 47 S. W. 251, 20 Ky.
L. Eep. 584), or as to what was said to wit-
ness by the child's parents when he told

them that they must keep their child from
jumping on trains (Over v. ilissouri, etc.,

R. Co., (Tex. Civ. App. 1903) 73 S. W. 535).
11. Sherfey v. Evansville, etc., E. Co., 121

Ind. 427, 23 N. E. 273; Illinois Cent. E. Co.

r. Watson, 117 Kv. 374, 78 S. W. 175, 25
Kv. L. Eep. 1360; Eemer v. Long Island E.
Co.. 48 Hun (N. Y.) 352, 1 N. Y. Suppl. 124
[affirmed in 113 N. Y. 669, 21 N. E. 1116].

A brakeman cannot be asked whether cer-

tain acts are in the line of his duties, but
he can state what he was directed to do, or
that he had done certain acts, and how long
he had been accustomed to do them. Krueger
r. Chicago, etc., R. Co., 84 Mo. App. 358.

12. Krueffer r. Chicago, etc., E. Co., 84
Mo. Arm. 358.

13. Nashville, etc., R. Co. r. Harris 142
Ala. 249, 37 So. 794, 10 Am. St. Eep. 29.
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accidents or acts of negligence at other places or on other occasions, previous or

subsequent, is inadmissible to show negUgence on the part of defendant at the

time and place of the accident," unless they are shown to be closely connected

with the acts complained of in point of time, place, and circumstances," even

though, it has been held, such acts amount to a usage or practice.'^ But it is

held that in an action for injuries caused by the negUgent ejection of a mail pouch

from a train, evidence of a mail agent's previous negligent acts in throwing out

the pouch is admissible where the previous acts were such that in common pru-

dence defendant should have anticipated that such an accident was hable to

happen; " and it has been held that evidence that a person had been struck by
such a pouch on a former occasion is admissible.^'

(c) ^Precautions Against Recurrence of Injury. By the weight of authority

evidence that precautions were taken by the railroad company after the accident

complained of to prevent its recurrence, as in making repairs, or otherwise,

is inadmissible as an admission of previous negUgence in order to show neghgence

on its part at the time and place of the accident," although it may be admitted

14. Illinois.— Ohio, etc., E. Co. v. Simms,
43 111. App. 260.

Kentucky.— Illinois Cent. R. Co. v. Wat-
son, 117 Ky. 374, 78 S. W. 175, 25 Ky. L.

Eep. 1360.
Maryland.— Bannon v. Baltimore, etc., K.

Co., 24 Md. 108.

Massachusetts.— Robinson v. Fitchburg,
etc., R. Co., 7 Gray 92.

New York.—^ Brady v. Manhattan R. Co.,

127 N. Y. 46, 27 N. E. 368 [.reversing 15
Daly 272, 6 N. Y. Suppl. 533].

15. Brady r. Manhattan R. Co., 127 N. Y.
46, 27 N. E. 368 [reversing 15 Daly 272, 6

N. Y. Suppl. 533]; Turney v. Southern Pac.
Co., 44 Oreg. 280, 75 Pac. 144, 76 Pac. 1080;
Galveston, etc., R. Co. v. Kutac, 76 Tex. 473,

13 S. W. 327.

That it is the general custom of railroads

to make flying switches is irrelevant in an
action for injuries caused by a flying switch,
unless a custom of making them under the
same conditions is shown. Weatherford, etc.,

R. Co. V. Duncan, 10 Tex. Civ. App. 479, 35
S. W. 562.

16. Bannon v. Baltimore, etc., R. Co., 24
Md. 108; Gahagan v. Boston, etc., R. Co., 1

Allen (Mass.) 187, 79 Am. Dec. 724; Weather-
ford, etc., R. Co. V. Duncan, 10 Tex. Civ.

App. 479, 35 S. W. 562. But see Presby v.

Grand Trunk R. Co., 66 N. H. 615, 22 Atl.

554, holding that in an action for injuries

caused by plaintiff's horse being frightened

by defendant's locomotive blowing off steam,
it is proper to admit evidence that engines
standing at the station frequently blew off

steam and frightened horses, and that cars

were frequently left on the side-track in such
a position as to obstruct the view of a train

at the, station to a, traveler on the adjacent
highway.

17. Ohio, etc., R. Co. v. Simms, 43 111. App.
260; Pittsburg, etc., R. Co. v. Warrum, (Ind.

App. 1907) 82 N. E. 934, (App. 1908) 84
N. E. 356; Shaw v. Chicago, etc., R. Co., 123
Mich. 629, 82 N. W. 618, 81 Am. St. Rep.
230, 49 L. R. A. 308.

18. Shaw V. Chicago, etc., R. Co., 123 Mich.
629, 82 N. W. 618, 81 Am. St. Rep. 230, 49

L. E. A. 308. But see Ohio, etc., R. Co. v.

Simms, 43 111. App. 260.

19. Georgia.— Georgia Southern, etc., R.
Co. V. Cartledge, 116 Ga. 164, 42 S. E. 405,

59 L. R. A. 118 [overruling Savannah, etc.,

R. Co. V. Flannagan, 82 Ga. 579, 9 S. E. 471,

14 Am. St. Rep. 183].
Minnesota.— Morse v. Minneapolis, etc., R.

Co., 30 Minn. 465, 16 N. W. 358.

New Hampshire.—Aldrich v. Concord, etc.,

R. Co., 67 N. H. 250, 29 Atl. 408.

New York.— Dale v. Delaware, etc., R. Co.,

73 N. Y. 468. Compare Brehm v. Great West-
ern R. Co., 34 Barb. 256.

Texas.— Texas Trunk R. Co. v. Ayres, 83
Tex. 268, 18 S. W. 084; San Antonio, etc.,

R. Co. V. Lynch, 8 Tex. Civ. App. 513, 28
S. W. 252; Fordyce v. Chancey, 2 Tex. Civ.
App. 24, 21 S. W. 181.

United States.—Isaacs v. Southern Pac. Co.,
49 Fed. 797.

England.— Hart v. Lancashire, etc., R. Co.,

21 L. T. Rep. N. S. 2G1.
But see St. Louis, etc., R. Co. v. Weaver,

35 Kan. 412, 11 Pac. 408, 57 Am. Rep. 176;
West Chester, etc., R. Co. v. McElwee, 67 Pa.
St. 311; Pennsylvania R. Co. ;;. Henderson,
51 Pa. St. 315, holding, that, in an action for
injuries caused by reason of a railroad com-
pany allowing a passenger platform to be
improperly placed, evidence is admissible to
show that the company's agent immediately
after the accident telephoned to the superin-
tendent the situation of the platform and
that it ought to be removed, and that it was
removed the next day.
Evidence that a defective platform was re-

paired after the accident is not admissible in
an action for injuries caused by such plat-
form to show previous negligence. Missouri,
etc., R. Co. V. Wylie, (Tex. Civ. App. 1894)
26 S. W. 85.

In an action for injuries received by slip-
ping on ice on defendant's platform, evidence
that after the accident, sand, ashes, etc., were
sprinkled on the ice is inadmissible. Timp-
son V. Manhattan R. Co., 1 N. Y. Suppl. 673.

Negligence in running a train at an undue
speed at a certain point cannot be shown by

[X, E, 8, e, (ii), (c)]
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for some other purpose, as for the purpose of rebutting or explaining some other
fact put in evidence.^"

(d) Righi to Go On or Near Track. For the purpose of showing the measure
of care required of a raiboad company, and the ultimate fact of negUgence, e\d-

dence is admissible which tends to show whether or not the injured party was
a trespasser or mere Ucensee, or in other words whether or not he was rightfully

on or near the track at the time of the accident.^^ For this purpose evidence
is admissible as to whether the pubHc generally were in the habit of going upon
or along the track with the company's knowledge. ^^ In an action for injuries

sustained by a person whUe walldng along a railroad track laid in a public street

or highway, a city ordinance is admissible to show that the railroad company
had no right to the exclusive use of the street or highway,^ as is also evidence of

the fact that the company's officers and agents had made no claim to an exclusive

right to that part of the highway, in conversations or negotiations in relation

to the matter.^
(k) Customary Use of Track. For the purpose of showing the circumstances

and conditions existing at the time and place of the accident complained of, and
of charging the railroad company with notice thereof, and therefore as tending
to show negUgence on the part of the railroad company, by the weight of author-

ity evidence is admissible as to the habit or custom of people in the neigh-

borhood to go upon or along the tracks at that place.^ But evidence as to a cus-

proof that a few days after the accident the

trains went more slowly. Anderson r. Chi-

cago, etc., R. Co., 87 Wis. 195, 58 N. \V. 79,

23 L. R. A. 203.

20. San Antonio, etc., R. Co. v. Lynch, S

Tex. Civ. App. 513, 28 S. W. 252; Fordyce
v. Moore, (Tex. Civ. App. 1893) 22 S. W.
235; Fordyce v. Chancey, 2 Tex. Civ. App.
24, 21 S. W. 181; Fordvce c. Withers, 1 Tex.
Civ. App. 540, 20 S. \V. 766.

21. Chicago, etc., R. Co. i: Huston, 196
111. 480, 63 N. E. 1028 [affirming 95 111. App.
350] ; Croft v. Chicago, etc., R. Co., 132 Iowa
687, 108 N. W. 1053; Murphy i'. Chicago,
etc., R. Co., 38 Iowa 539 ; Houston, etc., R.
Co. V. O'Donnell, (Tex. Civ. App. 1905) 90
S. W. 886 [reversed on other grounds in 99
Tex. 636, 92 S. W. 409].

A local custom to the effect that a railroad

company required shippers to repair leaks in

its cars before they would be accepted for

shipment is competent for the purpose of

showing that one injured while engaged in
such work was not a mere trespasser or
licensee. Chicago, etc., R. Co. r. Pettit, 111
111. App. 172.

Where the party injured was a licensee on
defendant's right of way at the time he was
injured, evidence as to the place where he
entered such right of way and how far he
traveled thereon before he was injured is

admissible as tending to prove that he was
rightfully on the track. Houston, etc., R. Co.
V. O'Donnell, (Tex. Civ. App. 1905) 90 S. W.
886 [reversed on other grounds in 99 Tex.
636, 92 S. W. 409].

A declaration or statement made by de-
fendant's station agent in response to an
inquiry by a person working in loading a
car that there was no train coming and
that he and his fellow workmen could go
ahead and load the car is relevant as evi-

dence of a license or permission to go upon

rx. E, 8, e, (il), (c)]

the tracks to do the work. Chicago, etc.,

R. Co. V. Cox. 145 Fed. 157, 76 C. C. A.
127.

22. ilurphy v. Chicago, etc., R. Co., 38
Iowa 539; Turney r. Southern Pac. Co., 44
Oreg. 280, 75 Pac. 144, 76 Pac. 1080, holding
that where the railroad company contended
that it had an exclusive right to that por-
tion of the highway along which plaintiff

was walking, evidence of the user of that
part of the highway, by the public is com-
petent.

Where defendant had knowingly permitted
the public to use its road-bed at the place
of the accident for a number of years as a
pathway, evidence of defendant's general man-
ager that defendant had never consented to

such use by persons other than those having
business with the company is inadmissible.
Gulf, etc., R. Co. r. Matthews, 99 Tex. 160,

88 S. W. 192.

23. Goodrich r. Burlington, etc., R. Co.,

103 Iowa 412, 72 N. \Y. 653.

24. Turney v. Southern Pac. Co., 44 Oreg.
280, 75 Pac. 144, 76 Pac. 1080.

25. Alabama.—^Alabama Great Southern R.
Co. v. Guest, 144 Ala. 373, 39 So. 654. But
see Glass v. Memphis, etc., E. Co., 94 Ala.

581, 10 So. 215; Memphis, etc., R. Co. l".

Womack, 84 Ala. 149, 4 So. 618.

Arlcansas.—-St. Louis, etc., R. Co. v.

Sparks, 81 Ark. 187, 99 S. W. 73, holding
that evidence that the railway track was in a
populous town and that pedestrians, both
young and old, frequently used it as a pass-

way, is admissible to show the necessity for

increased vigilance in keeping a lookout when
cars were to be pushed or backed along
such track.

Georgia.— Western, etc., R. Co. v. !MeiE;s, 74
Ga. 857.

Illinois.— O'Connor r. Illinois Cent. R. Co.,

77 111. App. 22, 90 111. App. 142 [reversed
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tomary use of tracks at other places remote from the place of the accident is

inadmissible.^"

(f) Defects in Road-Bed or Track. Evidence tending to show the unsafe

condition of the road-bed or track at the place where the accident occurred is

admissible in an action for injuries caused by a train as tending to prove negh-
gence on the part of those in cliarge of the train/^ unless it appears that the par-

ticular defect referred to had no causal connection with the accident.^* For the

purpose of showing such defects, any evidence, subject to the general rules of

evidence, is admissible which tends to show whether or not the road-bed or track

was properly constructed and maintained.^*

(g) Signals and Lookouts. As tending to show neghgence, evidence is admissible

ia an action for injury caused by a train or cars, which tends to show that the

train or cars in question did not give proper signals or warnings or display proper

on other grounds in 189 111. 559, 59 N. E.

1098] (holding that, in an action for in-

juries received while a trespasser on rail-

road tracks, evidence that great crowds of

people with the company's knowledge were
accustomed to cross the tracks each day at
about the time of the accident is proper to

be considered by tlie jury in determining as
a matter of fact whether the act of the com-
pany's servants in running a train at such
place witliout a light was not wilful and
wanton) ; Wabash R. Co. v. Jones^ 53 III.

App. 125.

Missouri.—Eppstein v. Missouri Pac. H. Co.

197 Mo. 720, 94 S. W. 967; Eckert v. St,

Louis, etc., R. Co., 13 Mo. App. 352.

New Hampshire.— Mitchell v. Boston, etc,

R. Co., 68 N. H. 96, 34 Atl. 674.

Neiv York.— Reid v. New York, etc., R. Co.,

17 N. Y. Suppl. 801.

North Carolina.— Herd v. Southern E. Co.

129 N. C. 305, 40 S. E. 69; McCall v. South
ern R. Co., 129 N. C. 298, 30 S. E. 67.

Ohio.— Ludtke v. Lake Shore, etc., R. Co.

24 Ohio Cir. Ct. 120, holding that, in an ac-

tion for injuries to a child who has strayed
on the track through an opening in the fence,

evidence that the child was in the habit

of playing at the end of the street which
terminated at the track at the point where
such opening was is competent as showing
the notice the company had as to the situa-

tion and the liability of the child to pass

through the opening in the fence and on the

track.

South Carolina.— Jones v. Charleston, etc.,

R. Co., 61 S. C. 556, 39 S. E. 758, 65 S. C.

410, 43 S. E. 884.

Vermont.— Lindsay v. Canadian Pac. R.

Co., 68 Vt. 556, 35 Atl. 513.

Wisconsin.— Whalen r. Chicago, etc., R.
Co., 75 Wis. 654, 44 N. W. 849; Hoppe v.

Chicago, etc., R. Co., CI Wis. 357, 21 N. W.
227; Townley (•. Chicago, etc., R. Co., 53
Wis. 626, 11 N. W. 65.

See 41 Cent. Dig. tit. " Railroads," § 1348.

But see Louisville, etc., R. Co. v. Wool-
fork, 99 S. W. 294, 30 Ky. L. Rep. 569 (hold-

ing that in an action for injury to a person

by a train, while walking over a bridge of

a railroad having no footway plank, and
which, although within a city, was in a

sparsely settled part, and was no part of,

or near, any street or thoroughfare, testi-

mony that many people habitually trespassed
on the trestle making of it a passway is in-

admissible) ; Hoskins v. Louisville, etc., R.
Co., 30 S. W. 643, 17 Ky. L. Rep. 78; Louis-
ville, etc., R. Co. V. Hunt, 13 S. W. 275, 11

Ky. L. Rep. 825.

Evidence held immaterial.— AVhere it ap-
pears that the party injured is actually seen
in the place of danger by defendant's em-
ployees, evidence as to the custom of per-
sons to be in such place with the knowledge
of the employees is immaterial. Tully v.

Philadelphia, etc., R. Co., 2 Pennew. (Del.)

537, 47 Atl. 1019, 82 Am. St. Rep. 425.
Evidence that other persons had been noti-

fied not to travel on the track is inadmis-
sible. Tanner v. LouisviUe, etc., E. Co., 60
Ala. 621.

26. Glass V. Memphis, etc., R. Co., 94 Ala.
581, 10 So. 215.

In an action for injuries received while
walking along the track, evidence that there
was a path across the track one hundred
yards or more from the place of the acci-

dent, along which people in the neighborhood
were accustomed to pass, is inadmissible.
Carringtou e. Louisville, etc., R. Co., 88 Ala.
472, 6 So. 910.

27. Mann v. Missouri, etc., E. Co., 123 Mo.
App. 486, 100 S. W. 566; Chicago, etc., E.
Co. V. Clark, 26 Nebr. 645, 42 N. W. 703.

28. Skipton !;. St. Josepli, etc., E. Co., 82
Mo. App. 134.

29. West Chester, etc., E. Co. v. McElwee,
67 Pa. St. 311.

In an action for injuries sustained by being
struck by a train while the injured party's
fi^ot is fastened in tlie track, evidence is ad-

missible to show how the track was con-

structed at the place of the accident and how
otiier traclis are constructed, so that the jury

may determine whether the track at the place

of the accident was constructed properly (Mc-

Kinney r. Long Island R. Co., 2 Silv. Sup.

(N. Y.) 543, 6 N. Y. Suppl. 168) ;_
and for

tliis purpose evidence that a certain device

fastened between the rails at the frogs or

switches had been in use on other railroads

for four or five years, and that it prevented
the danger of catching the foot in tlie switch,

and that without some similar contrivance

switches were not safe, is admissible (Gulf,

etc., R. Co. r. Walker, 70 Tex. 126, 7 S. W.
831, 8 Am. St. Rep. 582).

[X, E, 8, e, (II), (G)]
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lights at the time and place of the accident.'" Thus a witness may testify that,

although he could have seen or heard such signal or warning if it had been given
or displayed, he did not hear it/^ or see such lights displayed.^^ Where there is

a duty on the part of the railroad company to keep a lookout/' evidence which
tends to show a failure to do so is admissible.'* Where, however, there is no
such duty on the part of the railroad company, evidence that its employees in

charge of a train could have seen the injured party in time to prevent the accident
and failed to do so is inadmissible.'^

(h) Rate of Speed and Means of Controlling Train. Likewise, as tending to

show negligence, evidence is admissible in respect to the speed at which the train

30. Spotts V. Wabash Western E. Co., Ill
Mo. 380, 20 S. W. 190, 33 Am. St. Rep. 531
(holding that where a person, while unload-
ing cars, is struck by another car set in mo-
tion by a backing engine, evidence is ad-
missible to show that no signal or warning
was given of the intention to back the car

) ;

Mason i: Southern R. Co., 58 S. C. 70, 36
S. E. 440, 79 Am. St. Rep. 826, 53 L. R. A.
913, 58 S. C. 582, 37 S. E. 226 (evidence as
to the omission of signals held admissible on
the question of proximate cause) ; Hickey v.

Rio Grande Western R. Co., 29 Utah 392, 82
Pac. 29 (holding that testimony of the failure
to give signals or warnings when an engine
was started and put in motion toward plain-
tifi's team is competent on the issue of an
alleged act of negligence consisting of such
failure to give signals )

.

Proof that lights were customarily placed
on approaching engines at the place of the
accident is admissible in an action for in-

juries caused by the party injured being
struck in the night-time by a tender of a loco-
motive alleged to have approached without
lights or a sign of warning, where no sub-
stituted warning was employed. Cafii i'. New
York Cent., etc., R. Co., 49 Misc. (N. Y.)
620, 96 N. Y. Suppl. 835.
Evidence held inadmissible.— In an action

for injuries to one while walking by the side
of defendant's track at a point between the
whistling post and a crossing, where it is

claimed that the statutory signals were not
given, evidence that the view of the cross-
ing was obstructed and that one approaching
the same from the north could not see an
approaching train until within a few yards
of it, and that the train by which plaintiff

was struck approached the crossing at a
high and dangerous rate of speed without
giving proper signals is inadmissible. Hous-
ton, etc., R. Co. V. O'Donnell, 99 Tex. 636,
9-2 S. W. 409 [reversing (Civ. App. 1905) 90
S. W. 886].

Cu,jtom of other company.— Where a rail-

road company at a certain junction is ac-

customed to use a side-track of another com-
pany, evidence that such other company
was in the habit of ringing its bell when
running its trains over the side-track is in-

admissible in an action against the former
company to recover damages for injury re-

ceived while its cars were moving on such
side-track. Detroit, etc., R. Co. v. Van Stein-

burg, 17 Mich. 99.

A rule of the company in respect to lights

[X, E. 8, e, (ii), (g)]

on cars is not admissible in an action by a
person who does not know or who cannot
be presumed to have knowledge of such rules.

Chicago, etc., R. Co. v. Downey, 96 111. App.
398, holding this rule to apply where the
party injured was neither directly nor in-

directly in the service of the railroad com-
pany.
A city ordinance providing for danger sig-

nals within the city limits is admissible as
tending to show negligence in failing to give
such signals. St. Louis, etc., R. Co. r. Ma-
thias, 50 Ind. 65 ; Kelly v. Union R., etc., Co.,

95 Mo. 279, 8 S. W. 420. A city ordinance
requiring a train backing in the night-time
to have a conspicuous light on the rear car
or engine is competent evidence where the
party was injured by defendant's car kicked
down the track at night without a light.

Chicago, etc., R. Co. v. O'Neil, 172 111. 527, 50
N. E. 216 [affirming 64 111. App. 623].

31. Illinois Cent. R. Co. v. Slater, 139 111.

190, 28 N. E. 830 [a/firming 39 111. App. 69].
32. Purnell v. Raleigh, etc., R. Co., 122

N. C. 832, 29 S. E. 953.

33. See supra, X, E, 2, a, (viii).

34. Clampit v. Chicago, etc., R. Co., 84
Iowa 71, 50 N. W. 673 (holding that where
plaintiff claimed that the engineer or tire-

man did not watch, it was proper to allow
plaintiff to testify that he saw no one on the
rear end of the tender) ; McMarshall v. Chi-
cago, etc., R. Co., 80 Iowa 757, 45 N. W, 1065,
20 Am. St. Rep. 445 (holding that evidence
that persons not specially charged with watch-
ing the track saw decedent before he was
struck tends to show that the employees in

charge of the locomotive did not " look out ")

;

Bias V. Chesapeake, etc., R. Co., 46 W. Va.
349, 33 S. E. 240 (holding that evidence as to

the distance at which it was possible to see

a child of the size of decedent along or near
the railroad track in the direction in which
the train was coming is admissible )

.

Testimony of an experienced railroad man
that if a fireman was looking out of the en-

gine window on the inside of a curve he
would have a better view of the track ahead
than would the engineer on the opposite
side is competent, although the witness was
not acquainted with the track at that point,

there being evidence that there were no ob-

structions to the view at that point. Gal-
veston, etc., R. Co. i\ Clark, 21 Tex. Civ.
App. 167, 51 S. W. 276.

35. Central R., etc., Co. r. Vaughan, 93
Ala. 209, 9 So. 468, 30 Am. St. Rep. 50.
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causing the injury was running, and the control which it was under, at the time

and place of the accident.^' For such purpose evidence is admissible as to how
far the train ran after causing the injury," or as to the brakes with which it was
equipped.^* Evidence of defendant's running time over the whole road is admis-

sible to show the rate of speed at any given point.^" The testimony of witnesses

living near the railroad and habitually observing the passing of trains is compe-
tent evidence upon the velocity of a particular train;'"' and testimony is admissible

as to the distance in which a train could be stopped when running at the same speed

as the train which caused the injury, ^^ except that evidence cannot be introduced

as to the distance within which an engine or train of a different type could be
stopped.*^

(i) Precautions as to Persons Seen On or Near Tracks. On the question of

negligence of an engineer or other employee in charge of a train or cars in failing

to use proper precautions to avoid injuring a person seen on or near tracks, evi-

dence is admissible which tends to show whether such employees saw the party

injured in time to avoid the accident,^^ and whether, after seeing him, they employed

36. Pennsylvania Co. v. Conlan, 101 111.

93; Mann r. Missouri, etc., R. Co., 123 Mo.
App. 48G, 100 S. W. 566, evidence that the
train was past due and running thirty-five

miles an hour held admissible.
Ordinanc«s.—An ordinance regulating the

speed of trains in the city may be shown
in evidence, together with the violation, in

deciding the question of negligence. St.

Louis, etc., E. Co. v. Mathias, 50 Ind. 165;
Kelly V. Union R., etc., Co., 95 Mo. 279, 8

S. W. 420. Evidence of a. failure to observe
the requirements of an ordinance regulating
the speed of trains across streets is admissible
upon the question as to whether the railroad
company was negligent in running its trains
at a point not on the street. Jones v. Charles-
ton etc., R. Co., 65 S. C. 410, 43 S. E. 884.
But it has been held that such ordinances
are inadmissible without first showing that
they were accepted by the company. Ander-
son V. Union Terminal R. Co., 161 Mo. 411,
61 S. W. 874.

Evidence as to the distance within which
a train might have been stopped after caus-
ing the injury is admissible, not only with
respect to the duties owing from the engi-

neer after he had liuowledge of the injured
party's peril, but also with respect to the
duties owing to him from the train opera-
tives continuing or intervening after the com-
mission of the injured person's negligence,
which had they been performed with rea-

sonable care would have disclosed to the en-

gineer the perilous situation in time to have
avoided the fatality. Teakle v. San Pedro,
etc., R. Co., 32 Utah 276, 90 Pac. 402, 10
L. R. A. N. S. 486.

37. Pennsylvania Co. v. Conlan, 101 111. 93.

38. Louisville, etc., R. Co. v. Orr, 121 Ala.

489, 26 So. 35; International, etc., R. Co. v.

Munn, (Tex. Civ. App. 1907) 102 S. VV. 442,
holding that in an action for the death of a
person killed by a train, evidence that the

train was not equipped with a high-power
emergency brake is properly admitted as

bearing upon the question as to how fj>r the
train would run after the application of the
brake it having a bearing upon the inquiry
as to when the engineer applied the brake.

In favor of a mere trespasser, evidence

tending to show that the accident might have
been prevented had the company used cer-

tain improved air-brakes in general use on
railways is not admissible. McKenna v. New
York Cent., etc., R. Co., 8 Daly (N. Y.)

304.

39. Nutter v. Boston, etc., R. Co., 60 N. H.
483.

Usual rate.— Where the evidence is con-
flicting as to the rate of speed at which a
train was running, and one witness testified

that it was running at the usual rate, evi-

dence as to such usual rate is admissible.
Louisville, etc., R. Co. v. Goulding, 52 Ela.
327, 42 So. 854.

40. Nutter v. Boston, etc., R. Co., 60 N. H.
483.

The admissibility of evidence as to the
rate of speed of defendant's train at other
places and times than the time and place
in question as tending to show the rate of
speed there is a question of fact depending
upon the remoteness of time and place and
is to be determined by the court at the trial.

Nutter V. Boston, etc., R. Co., 60 N. H. 483.
41. Vanarsdall v. Louisville, etc., R. Co.,

65 S. W. 858, 23 Ky. L. Rep. 1666.
42. Carver v. Chicago, etc., R. Co., 104

111. App. 644.

43. Gregory v. Wabash E. Co., 126 Iowa
230, 101 N. W. 761.
The physical and topographical facts sur-

rounding an injury and the place of the in-

jury are admissible for the purpose of show-
ing whether the injured party could have been
seen in time to avoid the injury. Alabama
Great Southern R. Co. v. Burgess, 114 Ala.

587, 22 So. 169; Mann v. Missouri, etc., R.
Co., 123 Mo. App. 486, 100 S. W. 566 ; Texas,

etc., R. Co. V. Syfan, (Tex. Civ. App. 1897)
43 S. W. 551 ; Bias v. Chesapeake, etc., R.
Co., 46 W. Va. 349, 33 S. E. 240. Thus
where the engineer testifies as to when he
became aware of the injured party's presence,

evidence is admissible that his view of the

track was unobstructed for a considerable

distance, in connection with his testimony
that he was keeping a loolcout, and the fact

that alarm signals were given before the

[X, E, 8, e, (ii), (i)]
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all proper precautions to avoid causing him injury." Thus in such case the
fireman or other employee may testify as to whether the party injured had time
to get off the track after the engineer had given the alarm signals, before he was
struck.*^ So evidence is admissible which tends to show whether the engineer
gave a signal of alarm after the injured party was seen/' or as to the distance
in which a train, such as the one causing the injury, could be stopped.^'

(j) Contributory Negligence. On the issue of contributory neghgence, evi-

dence of any material or relevant facts which tends to estabhsh or disprove con-

tributory negligence on the part of the person injured is admissible,** such as

evidence of his knowledge of the customary mode of operating trains and cars

at the place of the accident, ''' or of his right to go upon or near the railroad

time when according to his testimony he saw
the injured party, as tending to show that he
did see such party before tlie time testified

to by himi. Gregory v. Wabash R. Co., 126
Iowa 230, 101 N. W. 761.
That the engineer had had his eyes op-

erated on shortly after the accident ic ad-
missible on cross-examination, M'here he testi-

fied that he saw an object on the track whicli
he thouglit was a coat and did not identify
it as a man, although his defective vision
was not alleged in the petition. Gulf, etc.,

E. Co. V. Holzheuser, (Tex. Civ. App. 1898)
45 S. W. 188.

That other persons had occasionally tres-
passed on the track at the place of the ac-
cident is inadmissible in determining whether
an injured trespasser was seen by the engi-
neer in charge of the train. Thomas v. Chi-
cago, etc., R. Co., 93 Iowa 248, 01 N. W. 967.
44. Choate r. Southern R. Co., 119 Ala.

611, 24 So. 373.

Expert testimony.— The testimony of an
engineer or conductor as experts that they
did all that could be done to avert the injury
is admissible. Choate v. Southern R. Co.,

119 Ala. 611, 24 So. 373. So tlie fireman
on the train causing the injury may state
that the engineer did all withir. his power
to stop the train after plaintiff was seen on
the track, except to sand the trade, and if

that had been done the injury could not have
been prevented. Hasie v. Alabama, etc., R.
Co., 78 Miss. 413, 28 So. 941, 84 Am. St. Rep.
632. Lilvcwise an expert engineer may testify
as to the effect of shutting off steam when
the injured party was first discovered, such
evidence being followed by an instruction
that if defendant's engineer, as soon as ho
had reason to believe that the injured party
was in a place of danger, took all means in
his power to prevent the accident, that would
be a discharge of his duty. Remer i\ Long
Island R. Co., 48 Hun (N. Y.) 352, 1 N". Y.
Suppl. 124 lafp/rmed in 113 N. Y. 669 21
N. E. 1116].

Evidence as to whether there were means
at hand other than those resorted to, which
could have been used in order to expedite the
stopping of the engine or train, is admissible.
Carver c. Chicago, etc., R. Co., 104 111. App.
644.

45. Kansas Pac. R. Co. v. Whipple, 39
Kan. 531, 18 Pac. 730.

46. Gresrory v. Wabash R. Co., 126 Iowa
230, 101 N. 'W. 761 (holding this to apply

[X, E, 8, e, (II), (i)]

where a child two years old was run over
on a railroad track by a train) ; Young v.

Clark, 16 Utah 42, 50' Pac. 832.
47. Reiser v. Chesapeake, etc., R. Co., 92

S. W. 928, 29 Ky. L. Rep. 249; Meagher i-.

Cooperstown, etc., R. Co., 75 Hun (N. Y.)
455, 27 N. Y. Suppl. 504; Davis v. Seaboard
Air Line R. Co., 136 N. C. 115, 48 S. E. 591.

48. Andrews v. Mason City, etc., R. Co.,

77 Iowa 669, 42 N. W. 513; Houston, etc.,

R. Co. V. O'Donnell, (Tex. Civ. App. 1905)
90 S. W. 886 [reversed on other grounds in
99 Tex. 636, 92 S. W. 409]; Hickey r. Rio
Grande Western R. Co., 29 Utah 392, 82 Pac.
29.

Evidence is admissible where deceased was
a railroad watchman stationed at the inter-

section of two roads, to show the rules of the
company in charge of the switch, and which
employed deceased, as to the duty of turn-
ing the switch at such intersection, and what
was the customary mode of running trains
at that point (Chicago, etc., R. Co. r. O'Sulli-
van, 143 111. 48, 32 N. E. 398 [affirming 40
111. App. 369 ) ] ; or where it is claimed that
plaintiff should have used a narrow sidewalk
instead of waUcing on the street on which
the trade was laid, plaintiff may show that
tlie walk was dangerous because of its prox-
imity to the trade (Goodrich v. Burlington,
etc., R. Co., 103 Iowa 412, 72 N. W. 653).
An ordinance which defendant was vio-

lating at the time of the injury is admis-
sible as bearing upon the question of con-
tributory negligence. Meek v. Pennsylvania
Co., 38 Ohio St. 632.

49. Minot v. Boston, etc., R. Co., 74 N. H.
230, 66 Atl. 825 (holding that where the
injured party's knowledge of the movement
of trains at the place at which he was in-

jured is material, evidence that the train's

movements for four or five years prior to

the accident had been the samg as at that
time is admissible) ; International, etc., R.
Co. V. Brooks, (Tex. Civ. App. 1899) 54 S. W.
1056.

That it was the usual custom to signal
for the station and for two road crossings
between it and the place where plaintiff was
struck is admissible as evidence on the issue
as to whether plaintiff was guilty of contribu-
tory negligence in relying on the known cus-
tom of defendant without looking back for the
approach of a train. International, etc., R.
Co. /. Woodward, 26 Tex. Civ. App. 389, 63
S. W. 1051.
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track.^" It is inadmissible, however, to introduce evidence of facts which are

immaterial or irrelevant. ^^ Evidence as to the habits of the injured party in

regard to trains, whether careful or careless, is generally inadmissible.^^

(ill) Weight and Sufficiency of Evidence^^— (a) In General. To
warrant a recovery for injuries received by a person on or near railroad tracks,

the evidence on plaintiff's behalf must be of such weight and suf&eiency as will

reasonably justify the jury in finding the existence of all facts necessary to con-

stitute his cause of action.^* The evidence should be sufficient to estabhsh by
what right, if any, the party injured was upon or near the tracks at the time and
place of the accident and the consequent duty of defendant to protect him from
injury; ^° the failure to discharge such duty, or in other words negligence on the part

That the injured party had never seen a
car moved hy " staking " is admissible in
an action for injuries by being run over by a
car moved by stalcing, as bearing upon his
exercise of care. Helbig v. Michigan Cent. R.
Co., 85 Mich. 359, 48 N. W. 589.

50. Townley v. Chicago, etc., E,. Co., 53
Wis. 626, 11 N. W. 55; Chicago, etc., E. Co.
V. Cox, 145 Fed. 157, 76 G. C. A. 127.

51. Mason c. Missouri Pac. R. Co., 27 Kan.
83, 41 Am. Rep. 405, holding that evidence of

a custom of foot passengers to cross the
trestle-work on which the injury occurred is

improper.
That deceased was not of suflScient intelli-

gence to go alone to a distant tovm is not
admissible to establish his incapacity to ap-
preciate the danger of his position on the
track. St. Louis, etc., R. Co. i. Shiflet, 94
Tex. 131, 58 S. W. 945.

Evidence of a custom in operating double-
track roads to run trains on the right-hand
track is inadmissible in an action for in-

juries to a person on the track, where defend-

ant has for two years before the accident run
its train on the left-hand track. Holmes v.

Southern Pac. Coast E. Co., 97 Cal. 161, 31

Pac. 834.

52. Glass c. Memphis, etc., R. Co., 94 Ala.

581, 10 So. 215; St. Louis, etc., R. Co. v.

Sparks, (Arlc, 1906) 99 S. W. 73 (holding
that in an action for injuries to a boy, caused
by a train backing down upon him, evidence
that previous to the accident plaintiff had
been in the habit of riding on cars is inad-

missible, where there is no evidence that he
attempted to jump upon or ride on the car
by which he was injured) ; Maysville, etc., R.
Co. V. Willis, 104 S. W. 1016, 31 Ky. L. Rep.
1249.

53. In actions for injuries at crossings see

infra, X, P, 14, e, (in).
54. Evidence held sufficient: To author-

ize a finding or verdict for plaintiii for in-

juries received (Georgia Pac. R. Co. v. Blan-
ton, 84 Ala. 154, 4 So. 621 ; Southern R. Co.

V. Hill, 125 Ga. 354, 54 S. E. 113; Christie v.

Chicago, etc., R. Co., 61 Minn. 161, 63 N. W.
482; Yazoo, etc., R. Co. v. Landrum, 89 Miss.

399, 42 So. 675; Fisher v. New York Dock
Co., 91 N. Y. App. Div. 536, 87 N. Y. Suppl.
117; Sutlifr V. Pennsylvania R. Co., 206 Pa.
St. 267, 53 Atl. 973; Internationa], etc., R.
Co. V. Woodward, 26 Tex. Civ. App. 389, 63
S. W. 1051; Gulf, etc., R. Co. v. Marchand,
24 Tex. Civ. App. 47, 57 S. W. 860), from

ejection from » moving train (Parker v.

Louisiana, etc., R. Co., 120 La. 92, 44 So.

996; Chicago, etc., R. Co. v. Kerr, 74 Nebr.
1, lot N. W. 49), or by a servant of a con-

struction company riding a velocipede on the
railroad track (Trinity, etc., R. Co. v. Simp-
son, (Tex. Civ. App. 1905) 86 S. W. 1034),
or by being struck by cars backing up behind
him (Houston, etc., R. Co. v. Finn, (Tex.
Civ. App. 1908) 107 S. W. 94 [affirmed in

(1908) 109 S. W. 918] ). To sustain a verdict

and judgment for plaintiff in an action for

injuries received while visiting a depot to

transact business. Georgia Cent. R. Co. v.

Hunter, 128 Ga. 600, 58 S. E. 154. To sus-

tain a finding that the engineer by the exer-
cise of due care and prudence could have pre-

vented the injury notwithstanding plaintiff's

negligence. Marks v. Atlantic Coast-Line R.
Co., 133 N. C. 89, 45 S. E. 468.
Evidence held insufficient: To sustain a

verdict or finding for plaintiff. Atlanta, etc.,

R. Co. r. Fuller, 92 Ga. 482, 17 S. E. 643,

644 ; Chicago, etc., R. Co. v. McKenna, 14

111. App. 472; Cleveland, etc., R. Co. v.

Berry, 152 Ind. 607, 53 N. E. 415, 46 L. R.
A. 33; Union Pac. R. Co. v. Young, 57 Kan.
168, 45 Pac. 580; Joyce i\ Great Northern R.
Co., 100 Minn. 225, 110 N. W. 975, 8 L. R.
A. N. S. 756; Murphy v. New York, etc.,

R. Co., 62 Hun (N. Y.) 587, 17 N. Y. Suppl.

302; Markham v. Raleigh, etc., R. Co., 119
N. C. 715, 25 S. E. 786; Gulf, etc., R. Co.

V. Lovett, (Tex. Civ. App. 1903) 74 S. W.
570 [affirm-ed in 97 Tex. 436, 79 S. W. 514).
To establish the fact that plaintiff was
kicked from a train by an employee of de-

fendant as against the positive evidence of

all the operatives of the train at the time
of the injury, which was uncontradicted and
unquestioned. John.son r. New York Cent.,

etc., R. Co,, 173 N. Y. 79, 65 N. E. 946
{reversing 66 N. Y. App. Div. 617, 73 N. Y.
Suppl. 1137].

55. Means ?'. Southern California R. Co.,

144 Cal. 473, 77 Pac. 1001.

Evidence held sufficient to sustain a find-

ing that plaintiff was a trespasser see St.

Ixjuis Southwestern R. Co. v. Mayfield, (Tex.

Civ. App. 1904) 79 S. W. 365.

Evidence held insufficient to show that the

party injured was anything more than a,

mere licensee (Means r. Southern Cal. R. Co.,

144 Cal. 473, 77 Pac. 1001; Williamson r.

Southern R. Co., 104 Va. 146, 51 S. E. 195,

113 Am. St. Rep. 1032, 70 L! R. A. 1007),
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of defendant/" as in regard to giving proper warnings or signals," or in regard
to keeping a proper lookout to discover the party injured in time to avoid the
injury; ^^ and to show a causal connection between such negligence and the injury

or trespasser at the time of his injury
(Dotta V. Northern Pac. R. Co., 36 Wash.
506, 79 Pac. 302).

56. Means v. Southern California R. Co.,

144 Cal. 473, 77 Pac. 1001 ; Croft v. Chicago,
etc., R. Co., 132 Iowa 687, 108 N. W. 1053,
evidence held sufficient to show dangerous
speed.

Evidence held suflScient to show action-
able negligence.

Indiana.— Pittsburg, etc., R. Co. v. War-
rum, (App. 1907) 82 N. E. 934, (App. 1908)
84 N. E. 356, in an action for injuries caused
by a mail pouch thrown from a rapidly mov-
ing train.

Iowa.— Croft v. Chicago, etc., R. Co., 134
Iowa 411, 109 N. w. 723, in deterioration of

track and operation of train.

Kentuclcy.— Perkins r. Chesapeake, etc., R.
Co., 123 Ky. 229, 94 S. W. 636, 29 Kv. L.

Rep. 660.

Minnesota.— Pettit r. Great Northern R.
Co., 62 Minn. 530, 64 N. W. 1019.

Missouri.— Lange v. Missouri Pac. R. Co..

208 Mo. 458, 106 S. W. 660, in an action

for injuries to child run over while on track.

ZVetp York.— Fisher v. New York Dock Co.,

91 N. Y. App. Div. 526, 87 N. Y. Suppl. 117.

'North Carolina.— Marks V. Atlantic Coast-
Line E. Co., 133 N. C. 89, 45 S. E. 468.

Texas.— Missouri, etc., E. Co. v. Hammer,
34 Tex. Civ. App. 3.54, 78 S. W. 708 ; Texas,
etc., R. Co. V. Phil'ips. (Civ. App. ISOfi) 37

S. W. 620; International, etc., R. Co. r.

Hall, (Civ. App. 1894) 25 S. W. 52.

Utah.— Hickey r. Rio Grande Western R.
Co., 29 Utah 292, S2 Pac. 29.

Wisconsin.— Banderob v. Wisconsin Cent.
R. Co., 133 Wis. 249, 113 N. W. 738; Euting
r. Chicago, etc., R. Co., 120 Wis. 651, 98
N. W. 944; Stuettffen ;. Wisconsin Cent. R.
Co., 80 Wis. 498, 50 N. W. 407.

S<!e 41 Cent. Dig. tit. "Railroads," §§914,
1356.

Evidence held insufBcient to show action-
able negligence.

Alabama.—^ Louisville, etc., R. Co. v.

Lewis, 141 Ala. 466, 37 So. 587.
Arkansas.— St. Louis, etc., R. Co. v.

London, 82 Ark. 267, 102 S. W. 212, in an
action for injuries to a person walking on
the track.

Georgia.— Georgia Cent. E. Co. v. Moyd,
3 Ga. App. 257, 59 S. E. 826, defective
platform.
Kansas.— Tennis v. Rapid-Transit E. Co.,

45 Kan. 503, 25 Pac. 876.

Kentuckti.— Louisville, etc., E. Co. x\ Logs-
don, 118 Kv. 600, 81 S. W. 657, 26 Ky. L.

Eep. 457 [opinion in 78 S. W. 409, 25 Ky. L.
Eep. 1656 withdrawn].

Massachusetts.— Johnson v. J. M. Guffey
Petroleum Co., 197 Mass. 302, 83 N. E. 874.

New York.— Bernhardt v. Rensselaer, etc.,

R. Co., 18 How. Pr. 427 [reversed on the
facts in 32 Barb. 165, 19 How. Pr. 199

[X, E, 8, e, (m), (a)]

{affirmed in 1 Abb. Dec. 131, 23 How. Pr.

166)].
Texas.— IMissouri Pac. E. Co. r. Porter,

73 Tex. 304, 11 S. W. 324; Gonzales v.

Galveston, etc., R. Co., (Civ. App. 1908) 107

S. W. 896; Gulf, etc., E. Co. v. Walters,

(Civ. App. 1908) 107 S. W. 369 (licensee

alighting from train) ; Jones v. Ft. Worth,

etc., E. Co., (Civ. App. 1907) 105 S. W.
1007 (falling from freight car) ; Forge i'.

Houston, etc., R. Co., 41 Tex. Civ. App. 81,

90 S. W. 1118; Reichert !'. International,

etc., R. Co., (Civ. App. 1903) 72 S. W.
1031; St. Louis, etc., R. Co. r. Sharp, 3

Tex. App. Civ. Cas. § 328.

Utah.— Johnson r. Rio Grande Western R.

Co., 19 Utah 77, 57 Pac. 17.

Virginia.— Chesapeake, etc., R. Co. r. Far-

row, 106 Va. 137, 55 S. E. 569; Seaboard,

etc., R. Co. V. Hickey, 102 Va. 394. 46 S. E.

392; Southern E. Co. r. Hall, 102 Va. 135,

45 S. E. 867.

Wisconsin.— Kleimenhagen r. Chicago, etc.,

E. Co., 65 Wis. 66, 26 N. W. 264.

United States.— Parks r. Southern E. Co.,

143 Fed. 276, 74 C. C. A. 414.

See 41 Cent. Dig. tit. "Railroads,'' §§914,
1356.
Where there is no evidence as to an al-

leged brakeman's authority, the fact that a

trespasser is thro\^^l from a car while in

rapid motion by a person carrying a lantern

whom he supposes to lie a, brakeman is not

sufficient to show liability for resulting in-

juries. Corcoran r. Concord, etc., R. Co., 56

Fed. 1014, 6 C. C. A. 231.

57. Evidence held sufScient: To sustain

a finding that the operatives of the loco-

motive causing the injury were negligent

in failing to give any warning. St. Louis

Southwestern R. Co. v. Allen, 35 Tex. Civ.

App. 355, 80 S. W. 240. To go to the

jury on the question of no -warning having

been given. Baltimore, etc., R. Co. r. Char-

vat, 94 Md. 569, 51 Atl. 413. To charge

defendant with negligence in failing to carry

a light on the rear of the tender of an
engine. Rich v. Chicago, etc., R. Co., 149

Fed. 79, 78 C. C. A. 663.

Evidence held insufficient to warrant a
submission to the jury as to whether the

proper signals were given see Texas-Mexican

E. Co. r. Baldez, (Tex. Civ. App. 1897) 43

S W 564; Wickham r. Chicago, etc., R.

Co., 95 Wis. 23, 69 N. W. 982.

58. Evidence held sufficient: To sustain

a finding of negligence in not discovering

the Injured party's peril in time to avoid

the injury. Illinois Cent. E. Co. r. Crockett,

79 S. W. 235, 25 Ky. L. Eep. 1989; Inter-

national, etc., E. Co. v. Davis, (Tex. Civ.

App. 1905) 84 S. W. 669; Texas, etc., E.
Co. V. Harbv, 28 Tex. Civ. App. 24, 67 S. W.
541 ; Craft V. Northern Pac. E. Co., 62 Fed.
735. To sustain a finding of negligence in
backing an engine without a lookout. Willis
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complained of.^" The absence of proof of any of these facts is fatal to a recovery. °°

In the absence of eye-witnesses, defendant's neghgence need not be shown by
direct and positive proof, but may be inferred from the proof of such facts and
circumstances as will sustain a finding of jieghgence; '''but these circumstances

must themselves be shown by direct testimony, and cannot be inferred from other

circumstances.'^ Testimony of witnesses who were not paying attention to the

engine which caused the injury at the time, and were not necessarily in a posi-

tion to have heard any bell ring or whistle sound before the accident, that they

heard neither bell nor whistle is insufficient to constitute a substantial conflict as

against testimony that the bell was constantly rung, and will not warrant a finding

that defendant was negligent in faihng to ring the bell or sound the whistle.'^

(b) Existence of Defect or Happening of Injury. In the absence of statute

otherwise mere proof of the existence of a defect or of the happening of an acci-

dent or injury to a person upon railroad tracks or premises is not sufficient to

establish actionable negligence on the part of the railroad company,"* unless the

V. Vicksburg, etc., E. Co., 115 La. 53, 38
So. 892. To show that defendant had no
notice that the track was used by pedestrians
in the night-time. Frye v. St. Louis, etc.,

R. Co., 200 Mo. 377, 98 S. W. 5&6, 8 L. R. A.
N. S. 1069.

Evidence held insufficient to show negli-

gence in failing to discover the injured
party's peril see Pennsylvania Co. v. Davis, 4
Ind. App. 51, 29 N. B. 425; Atchison, etc.,

R. Co. V. Smith, 28 Kan. 541; Chrystal i}.

Troy, etc., R. Co., 105 N. Y. 164, 11 N. E.
380.

Under an Arkansas statute, act April 8,

1S91, evidence that a trespasser on a rail-

way track was struck by a train without any
of those in charge having seen him war-
rants a finding that they were negligent in

not keeping a proper lookout. St. Louis
Southwestern R. Co. v. Dingman, 62 Ark.
245, 35 S. W. 219.

59. Means v. Southern California R. Co.,

144 Cal. 473, 77 Pac. 1001; Pittsburgh, etc.,

R. Co. V. Karns, 13 Ind. 87.

Evidence held sufBcient to connect de-
fendant's negligence with the accident and
injury (Kansas City, etc., R. Co. v. Chiles,

86 Miss. 361, 38 So. 498; Jones v. Niagara
Junction R. Co., 63 N. Y. App. Div. 607,
71 N. Y. Suppl. 647; Houston, etc., R. Co. v.

Ollis, 37 Tex. Civ. App. 231, 83 S. W. 850),
as against defendant's demurrer to the evi-

dence (Southern R. Co. v. Leinart, 107 Tenn.
635, 64 S. W. 899).

Evidence held insufficient: To show that
defendant's negligence was the proximate
cause of the death or injury. Puckhaber v.

Southern Pac. Co., 132
' Cal. 363, 64 Pac.

480. To show a causal connection between
the injured party's ejection from a train on
which he was stealing a ride and the injury.

Morgan v. Oregon Short Line R. Co., 27 Utah
92, 74 Pac. 523. To authorize a finding that
the killing of a child on a railroad track by a
train was through negligence of those in

charge of the train. Freels v. Louisville, etc.,

R. Co., 89 S. W. 143, 28 Ky. L. Rep. 76. To
show that the unfitness of the engineer for
his position, caused by a defect of vision, or
the failure to give statutory signals at a
crossing, was the proximate cause of the in-

jury. Texas, etc., R. Co. v. Shoemaker, 98
Tex. 451, 84 S. W. 1049 Ireversing (Civ. App.
1904) 81 S. W. 1019].

60. Means v. Southern California R. Co.,

144 Cal. 473, 77 Pac. 1001. And see cases
cited supra notes 54-59.

Evidence held to sustain a verdict for de-
fendant see Holston v. Southern R. Co., 116
Ga. 656, 43 S. E. 29.

61. Rine v. Chicago, etc., R. Co., 100 Mo.
228, 12 S. W. 640; Missouri Pac. R. Co. v.

Porter, 73 Tex. 304, 11 S. W. 324; San An-
tonio, etc., R. Co. V. Gray, (Tex. Civ. App.
1901) 66 S. W. 229 [reversed on other
grounds in 90 Tex. 424, 67 S. W. 763] ; Craft
V. Northern Pac. R. Co., 62 Fed. 735.
Where the evidence to prove a fact is di-

rect and positive and satisfactory and the
evidence to disprove it is purely negative, the
positive proof must prevail. Wickham v.

Chicago, etc., R. Co., 95 Wis. 23, 69 N. W.
982.

Circumstances may impeach direct evidence.— Thus where an engineer and fireman di-

rectly deny any negligence in keeping a look-
out, if the circumstances attending the ac-
cident indicate such negligence it is error
to direct a verdict for defendant and the
question should be submitted to the jury for
them to determine the credibility of the wit-
nesses and the weight of the evidence. Shif-
flet V. St. Louis Southwestern R. Co., 18 Tex.
Civ. App. 57, 44 S. W. 918.

62. Missouri Pac. E. Co. v. Porter, 73
Tex. 304, 11 S. W. 324.
63. Rich V. Chicago, etc., R. Co., 149 Fed.

79, 78 C. C. A. 663.
64. Alabama.— Louisville, etc., R. Co. v.

Lewis, 141 Ala. 466, 37 So. 587, holding that
proof of injury to a traveler on a street in a
collision with a train operated thereon is not
evidence of actionable negligence on the part
of the railroad company.
Kentucky.— Louisville, etc., R. Co. v. Hum-

phrey, 45 S. W. 503, 20 Ky. L. Rep. 642.
Louisiana.—JJoji v. East Louisiana R. Co.,

109 La. 446, 33 So. 556; Bryant v. Illinois
Cent. R. Co., (1897) 22 So. 799, holding that
the fact that a dead body was found on the
track between a tender and a switch engine
with the indication that two of the wheels

[X, E, 8, e, (in), (b)]
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accident is of such a character that ordinarily it could not have happened but for

negligence, in which case proof of an accident and injury is sufficient in the absence
of explanatory proof on the part of defendant to raise a prima facie case of negli-

gence on the part of defendant.*^ Under some statutes, however, mere proof of

an injury by the operation of a railroad is sufficient to raise a presumption of

negligence; °^ but this statutory presumption ceases to be controlling upon the
introduction of testimony showing all the facts of the case,"' and it is immaterial
that one or more of the witnesses by whom the facts are shown are impeached
if others who testify to all of the facts remain unimpeached."*

(c) Precautions as to Persons Seen On or Near Tracks. To warrant a recovery
on the ground that defendant's engineer or other employee in charge of the engine
or cars causing the injury failed to use proper precautions after discovering the
injured party's peril, the evidence must be such as to reasonably justify the jury
in finding that such engineer or employee saw or knew of the injured party's

danger in time to avoid the accident,"^ and that thereafter such employee failed

had passed over the man does not authorize
an inference of negligence on the part of the
railroad employees.

Maryland.—State r. Baltimore, etc., R. Co.,

58 Md. 221.

North Carolina.—• Upton v. South Carolina,
etc., R. Co., 128 X. C. 173, 38 S. E. 736.

Texas.— Texas, etc., R. Co. v. Shoemaker,
98 Tex. 451, 84 S. W. 81 [reversing on other
grounds (Civ. App. 1904) 81 S. W. 1019];
^^'ashington v. Missouri, etc., R. Co., 90 Tex.
314, 38 S. W. 764; Shifflet v. St. Louis, etc.,

R. Co., 18 Tex. Civ. App. 57, 44 S. W. 918.
Virginia.— Southern R. Co. r. Back, 103

Va. 778, 50 S. E. 257, holding that the mere
fact that decedent was found in an injured
condition on the right of way between the
main and side-tracks is not sufficient to estab-
lish actionable negligence on the part of de-
fendant.

Canada.— Dube v. Reg, 3 Can. Exch. 147.
And see supra, X, E, 8, c, ( i )

.

Mere proof of an unexplained killing of per-
sons on a railroad track, and of the fact that
the engineer of the train suffered from an
impairment of vision, does not overcome the
presumption in favor of the railroad that a
proper watch was kept by those on the en-
gine. Texas, etc., R. Co. i\ Shoemaker, 98
Tex. 451, 84 S. W. 1040 [reversing on other
grounds (Civ. App. 1904) 81 S. W. 1019].

65. Howser v. Cumberland, etc., R. Co.,

80 Md. 146, 30 Atl. 906, 45 Am. St. Rep. 332,
27 L. R. A. 154; Washington v. Slissouri, etc.,

R. Co., 90 Tex. 314, 38 S. W. 764 [reversing
(Civ. App. 1896) 36 S. W. 778.

Where the particular thing causing the
injury is shown to be under the management
of defendant or its servants, and the acci-

dent is such as in the ordinary course of

events does not happen if those who have the
management use proper care, it aiTords rea-

sonable evidence, in the absence of explana-
tion, that the accident arose from want of

care and the question should be submitted to
the jury. Washington v. Missouri, etc., R.
Co., 90 Tex. 314, 38 S. W. 764 [reversing

(Civ. App. 1896) 36 S. W. 778].

66. Kemp i'. Georgia Cent. R. Co., 122 Ga.

559, 50 S. E. 465 (holding that in view of the

statutory presumption of negligence plaintiff

[X, E, 8, e, (m), (b)]

proved her case when she established that
her husband had been killed on defendant's
track by its engine and cars) ; Korter v. Gulf,

etc., R. Co., 87 Miss. 482, 40 So. 258. And
see supra, X, E, 8, c, (i), (b).

67. Korter v. Gulf, etc., R. Co., 87 Miss.

482, 40 So. 258.

68. Korter v. Gulf, etc., R. Co., 87 Miss.
482, 40 So. 258.

69. Alabama Great Southern R. Co. v. Bur-
gess, 114 Ala. 587, 22 So. 169; Sibley v. Rat-
liffe, 50 Ark. 477, 8 S. W. 686. See also St.

Louis Southwestern R. Co. v. Bryant, 81
Ark. 368, 99 S. W. 693, article thrown from
train.

Evidence held sufficient: To sustain a
finding that the engineer or other employee
in charge of the engine or cars discovered the
injured party's danger in time to prevent the
injury (St. Louis, etc., R. Co. v. Cain, (Ark.
1907) 104 S. W. 533; St. Louis, etc., R. Co. v.

Evans, 74 Ark. 407, 86 S. W. 426; Sibley v.

Ratliffe, 50 Ark. 477, 8 S. W. 686; Rine v.

Chicago, etc., R. Co., 100 Mo. 228, 12 S. W.
640; Nacogdoches, etc., R. Co. v. Beene, (Tex.
Civ. App. 1907) 106 S. W. 456; Gulf, etc., R.
Co. r. Gibson, 41 Tex. Civ. App. 306, 93 S. W.
469 )

, as in time by the exercise of due care
and precaution to stop the engine or train

and prevent the injury ( St. Louis, etc., R. Co.

V. Hill, 74 Ark. 478, 80 S. W. 303 ; Purcell v.

Chicago, etc., R. Co., 117 Iowa 667, 91 N. W.
933 ) . To sustain a finding that the engineer
saw the injured boy on the track, although he
denied that he saw him or that he looked
back. Texas, etc., R. Co. r. Phillips, (Tex.

Civ. App. 1897 ) 40 S. W. 344. Or to sustain

a finding that a brakeman saw and knew
plaintiff's position of danger, although the tes-

timony of the brakeman is to the contrary.

International, etc., R. Co. r. Tabor, 12 Tex.
Civ. App. 283, 33 S. W. 894.

Evidence held insufficient: To sustain a
finding that the injured party's danger was
discovered in time to avoid the injury. John-
son r. Birmingham R., etc., Co., 149 Ala. 529,
43 So. 33; Johns r. Louisville, etc., R. Co., 10
S. W. 417, 10 Ky. L. Rep. 757; Chesapeake
Beach R. Co. v. Donahue, 107 Md. 119, 68
Atl. 507; Burde i\ Chicago, etc., R. Co., 123
Mo. App. 629, 100 S. W. 509. To show that
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to use all reasonable and proper precautions which he might have used to avoid

the injury.™

(d) Contributory Negligence. The fact of contributory negUgence,'^ or due
care, or in other words, freedom from contributory negligence on the part of the

person injured on or near railroad tracks, may be shown either by direct evidence

plaintiff was at any time on or so close to

the track that the engineer in the exercise of

ordinary care could have seen him in peril in

time to have checked the train and avoided
the injury. Koegel v. Missouri Pac. R. Co.,

181 Mo. 379, 80 S. W. 905.

That defendant's engineer saw the party
injured or killed and made no effort to avoid
striking him may be inferred in the absence
of evidence to the contrary when the accident
was in daylight, the track straight, and the
view unobstructed and nothing was done to
give warning or to stop the train until after
the accident. White v. New York Cent., etc.,

R. Co., 20 N. Y. Suppl. 6.

The mere fact that the injured party
might have been seen does not authorize the
jury to infer that the engineer actually saw
him. Chesapeake, etc., R. Co. v. Barbour, 93
S. W. 24, 29 Ky. L. Rep. 339.
Testimony that someone in the engine

cab shouted to plaintiff to get out of the
way, when the engine was on top of him, doe's

not tend to prove that he was seen from the
engine in time for its crew in the exercise of

reasonable care to have prevented the injury,
but rather tends to prove that he was seen
too late for that purpose. Chesapeake Beach
R. Co. V. Donahue, 107 Md. 119, 68 Atl.
507.

70. Evidence held sufBcient: To sustain
a finding or verdict on the ground that the
engineer or other employee failed to exercise
proper precautions after discovering the in-

jured party's peril. Payne v. Humeston, etc.,

R. Co., 70 Iowa 584, 31 N. W. 886; Illinois

Cent. R. Co. v. Murphy, 123 Ky. 787, 97
S. W. 729, 30 Ky. L. Rep. 93, 11 L. R. A.
N. S. 352 ; Woods v. Wabash R. Co., 188 Mo.
229, 86 S. W. 1082 ; Mirrielees v. Wabash R.
Co., 163 Mo. 470, 53 S. W. 718; Fitzgibbons
V. Manhattan R. Co., 88 N. Y. Suppl. 341;
Harris v. Atlantic Coast Line R. Co., 132
N. C. 160, 43 S. E. 589 ; Xexas, etc., R. Co. v.

Brannon, 43 Tex. Civ. App. 531, 96 S. W.
1095; St. Louis Southwestern R. Co. v. Allen,
35 Tex. Civ. App. 355, 80 S. W. 240; Mis-
souri, etc., R. Co. V. Stone, 23 Tex. Civ. App.
106, 56 S. W. 933; Houston, etc., R. Co. v.

Hartnett, (Tex. Civ. App. 1898) 48 S. W.
773; Ross V. Texas, etc., R. Co., 34 Fed. 44.

To sustain a finding that the train opera-
tives, after they discovered the peril of plain-
tiff, failed to use every means in their power
consistent with the safety of those on the
train, to avoid the injury. St. Louis South-
western R. Co. V. Bolton, 36 Tex. Civ. App.
87, 81 S. W. 123. To warrant a finding that
the engineer did not use the appliances at his
command to stop the train immediately on
discovering deceased. Gulf, etc., R. Co. v.

Brown, 33 Tex. Civ. App. 269, 76 S. W. 794.
To warrant a finding tl'at no effort was made
by the operatives of the train to stop the

same before the accident. Houston, etc., R.
Co. V. Ramsey, 43 Tex. Civ. App. 603, 97
S. W. 1067. To show that the company did
all that was required of it to avoid running
the injured party down after discovering his
peril. Norfolk, etc., R. Co. v. Dean, 107 Va.
505, 59 S. E. 389.

Evidence held insufficient: To sustain a,

verdict or fipding on the ground that the
engineer or other employee failed to exercise
proper care to avoid the accident after dis-

covering the injured party's peril. East Ten-
nessee, etc., R. Co. V. Harbuck, 91 Ga. 598,
18 S. E. 358; Louisville, etc., R. Co. v. Jolly,

90 S. W. 977, 28 Ky. L. Rep. 989 ; Lovett v.

Gulf, etc., R. Co., 97 Tex. 436, 79 S. W. 514
[affirming (Civ. App. 1903) 74 S. W. 570];
Norfolk, etc., R. Co. v. Johnson, 103 Va. 787,
50 S. E. 268. To show negligence on the
part of the train operatives in not stopping
the train in time after discovering the in-

jured party's peril. Burns v. St. Louis
Southwestern R. Co., 76 Ark. 10, 88 S. W.
824; Chrystal v. Troy, etc., R. Co., 105 N. Y.
164, 11 N. E. 380; Burnes v. Staten Island
Rapid Transit R. Co., 17 N. Y. Suppl. 741;
Houston, etc., R. Co. v. Harris, (Tex. Civ.

App. 1901 ) 64 S. W. 227.
Evidence that a train was running on an

up grade at from twelve to fifteen miles an
hour when plaintiff's danger was discovered
is insufficient to show that the train could
have been stopped without any evidence as
to the state of the track, the weight of the
train, the appliances, and other facts tending
to show such possibility. Thornton v. Louis-
ville, etc., R. Co., 70 S. W. 53, 24 Ky. L. Rep.
854.

Where a trespasser was walking on the
tracks within the limits of a city in full view
of the engineer of an approaching train for
several hundred feet, it is not an unreason-
able inference for the jury to find that the
engineer actually saw him and failed to take
proper measures to prevent injuring him.
Crow V. Wabash, etc., R. Co., 23 Mo. App.
357.

Evidence held to warrant the direction ot
a verdict for defendant see Sheehan v. St.
Paul, etc., R. Co., 76 Fed. 201, 22 C. C. A.
121.

71. Evidence held sufficient: To show con-
tributory negligence generally (Chicago, etc.,

R. Co. V. Maney, 55 111. App. 588; Cogdell v.

Wihnington, etc., R. Co., 130 N. C. 313, 41
S. E. 541; Tucker v. International, etc., R. Co.,

(Tex. Civ. App. 1902) 67 S. W. 914); in walking
along or across tracks (Peters v. Southern R.
Co., 135 Ala. 533, 33 So. 332; Michigan Cent.
R. Co. V. Cudahy, 119 111. App. 328; Green-
wood V. Chicago, etc., R. Co., 95 Minn. 284, 104
N. W. 3 ; Illinois Cent. R. Co. v. Jones, (Miss.
1903) 35 So. 193; Maher v. Atlantic, etc., R.
Co., 64 Mo. 267; Gulf, etc., R. Co. v. Town-

[X, E, 8, e, (III), (d)]
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or by showing facts and circumstances from which it may be fairly inferred.'^

If from an examination of all the circumstances under which the accident took

place, and which are put in evidence, nothing is found in the conduct of plaintiff

to which negUgence can fairly be imputed, the mere absence of fault may justify

the jury in finding due care on his part; " but if there is only a partial disclosure

of the facts and no evidence is offered showing the conduct of the party injured,

v«fith regard to the matters specially requiring care on his part, the data for such

an inference is not sufficient,'* as it can only be warranted when circumstances

are shown which fairly indicate care, or exclude the idea of negligence on his part.'^

(e) Wilful, Wanton, Reckless, or Unauthorized Acts. The weight and sufficiency

of evidence in regard to wilful, wanton, reckless, or unauthorized acts of railroad

employees, whereby injury is caused to persons on or near the tracks, is governed

by the rules of evidence which apply in civil cases generally.'"

send, (Tex. Civ. App. 1904) 82 S. W. 804;
Gulf, etc., R. Co. i\ Matthews, 32 Tex. Civ.

App. 137, 73 S. W. 413, 74 S. W. 803; St.

Louis, etc., R. Co. v. Sliarp, 3 Tex. App. Civ.

Cas. § 328; Savage v. Soutliern R. Co., 103
Va. 422, 49 S. E. 484; Alexander v. Louis-
ville, etc., R. Co., 114 Fed. 774) ; in failing to

observe an approaching train {Illinois Cent.

R. Co. V. McMillion, 129 111. App. 27, 37);
precluding a recovery in the absence of proof
that the company could by ordinary prudence
have avoided the injury after discovering his

peril (Barry r. Kansas City, etc., R. Co., 77
Ark. 401, 91 S. W. 748). To conclusively
establish contributory negligence. Gibbons v.

Northern Pac. R. Co., 99 Minn. 142, 108 N. W.
471. To justify a finding that the injury re-

sulted from plaintiff's negligence either in

jumping on or off a train ^irhile in motion, or

in sitting on a cross tie while a train was
approaching. Givens v. Louisville, etc., R.
Co., 72 S. W. 320, 24 Ky. L. Rep. 1796. To
authorize the court to assume as a matter of

law that plaintiff knew that the conductor of

a freight train on which he was riding when
injured had no authority to allow him to

ride on the train as a passenger. Grahn v.

International, etc., R. Co., 100 Tex. 27, 93
S. W. 104, 123 Am. St. Rep. 767, 5 L. R. A.
N. S. 1025. To warrant setting aside a ver-

dict against the railroad company. Savan-
nah, etc., R. Co. V. Stewart, 71 Ga. 427.

Evidence held insufficient to show con-
tributory negligence generally (Keilt r. Staten
Island Rapid Transit Co., 75 Hun (N. Y.)
579, 27 N. Y. Suppl. 847; Missouri Pac. R.
Co. V. Porter, 73 Tex. 304, 11 S. W. 324) ; in

an action for injuries to a pedestrian on a
public street by being struck by a mail pouch
thrown from a rapidly moving train (Pitts-

burgh, etc., R. Co. r. Warrum, (Ind. App.
1907) 82 N. E. 934, (App. 1908) 84 N. E.

356) ; on the part of a child seven years old

(Baker v. Flint, etc., R. Co., 68 Mich. 90, 35

N. W. 836).
72. Winslow v. Boston, etc., R. Co., 11

N. Y. St. 831; Gulf, etc., R. Co. v. Riordan,

(Tex. Civ. App. 1893) 22 S. W. 519.

Evidence held sufficient: To show due
care generally (Douglass . Northern Cent. R.

Co., 59 N. Y. App. Div. 470, 69 N. Y. Suppl.

370; Missouri, etc., R. Co. v. Saunders, (Tex.

Civ. App. 1907) 103 S. W. 457 [reversed on
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other grounds in (1908) 106 S. W. 321]; St.

Louis Southwestern R. Co. v. Kilman, 39 Tex.

Civ. App. 107, 86 S. W. 1050 ; St. Louis South-

western R. Co. V. Allen, 35 Tex. Civ. App.
355, -80 S. W. 240; International, etc., R. Co.

v. Brooks, (Tex. Civ. App. 1899) 54 S. W.
1056 ) ; in walking along or crossing tracks

(Chicago, etc., R. Co. c. Kelly, 182 111. 267,

54 N. E. 979 [affirming 80 111. App. 675];
Keim v. Union R., etc., Co., 90 Mo. 314, 2

S. W. 427; Best v. New York Cent., etc., R.

Co., 117 N. Y. App. Div. 739, 102 N. Y. Suppl.

957 ; Texas Pac. R. Co. v. Martin, 25 Tex. Civ.

App. 204, 60 S. W. 803 ) ; in passing over a

lawn adjacent to a depot platform (Banderob

V. Wisconsin Cent. R. Co., 133 Wis. 249, 113

N. W. 738 ) ; or in riding a velocipede on a
railroad track (Trinity, etc., R. Co. v. Simp-

son, (Tex. Civ. App. 1905) 86 S. W. 1034).

To warrant a. finding that plaintiff, a child

eleven years of age, was not guilty of con-

tributory negligence in failing to jump from

a trestle when it discovered tlie approaching

train. St. Louis Southwestern R. Co. v. Bol-

ton, 36 Tex. Civ. App. 87, 81 S. W. 123.

Evidence held insufficient: To show due

care. Moore v. Boston, etc., R. Co., 159 Mass.

399, 34 N. E. 366 ; Keeler v. New York Cent.,

etc., R. Co., 114 N. Y. App. Div. 807, 100

N. Y. Suppl. 235. To support a finding that

the party injured, a boy of nine and one-half

years, did not know tiiat it was dangerous

for him to ride upon the footboard of an

engine. Oregon R., etc., Co. !'. Egley, 2 Wash.

409, 26 Pac. 973, 26 Am. St. Rep. 860.

In the absence of all testimony it has been

held that the jury may find that the party

injured in obedience to the ordinary instincts

of mankind exercised that care which a pru-

dent man would under the circumstances of

the case have made use of. Broadbent v. Chi-

cago, etc., R. Co., 64 111. App. 231.

73. Gulf, etc., R. Co. v. Riordan, (Tex.

Civ. App. 1893) 22 S. W. 519.

74. Gulf, etc., R. Co. v. Riordan, (Tex.

Civ. App. 1893) 22 S. W. 519.

75. Gulf, etc., R. Co. v. Riordan, (Tex.

Civ. App. 1893) 22 S. W. 519.

76. Evidence held sufficient: To show a
wilful, wanton, or reckless injury to a tres-

passer on the tracks (Pittsburg, etc., R. Co.

r. Kinnare, 203 111. 388, 67 N. E. 826 [affirm-

ing 105 111. App. 566] ; Grand Trunk R. Co.
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d. Damages. In an action for personal injuries caused by the negligence

of a. raiLroad company, ordinarily actual or compensatory damages only can
be recovered; " and no punitive or exemplary damages can be recovered/^
except where the injury was inflicted by reason of wanton, wilful, or reckless

acts on the part of the company's servants," and such acts were either authorized
or ratified by the company.*' Under statutes providing that contributory
negligence will operate only in mitigation of damages, it has been held that.

v. Flagg, 156 Fed. 359, 84 C. C. A. 263), or in

evicting (Johnson v. Cliicago, etc., R. Co.,

116 Iowa 639, 88 N. W. 811), or causing a
trespasser to jump from a rapidly movin;^
train (Illinois Cent. E. Co. v. Brown, (Miss.

1905) 39 So. 531). To justify a finding that
defendant was grossly negligent in sending a
car down tlie track without light or flagman
on a darlc evening and with a swinging door
open wliereby the injury was caused. Chi-
cago, etc., R. Co. V. O'Neil, 172 111. 527, 50
N. K. 216 [affirming 64 111. App. 623]. To
show as a matter of law tiiat defendant was
not guilty of wanton or wilful negligence in

baclcing its train against plaintiff whose foot
was cauglit in a switch rail. Cleveland, etc.,

R. Co. 1-. Cline, 111 111. App. 416, 424.
Evidence held insufficient: To show a, wil-

ful, wanton, or reclcless injury generally (Illi-

nois Cent. R. Co. r. Eiclier, 202 III. 556, 67
N. E. 376 [reversing 100 111. App. 599];
Rhodes c. New Yorlc Cent., etc., E. Co., 8 Misc.

(N. Y.) 366, 28 N. Y. Suppl. 691 [affirmed in

149 N. Y. 586, 44 >f. E. 1128] ; Dotta v. Nortli-

ern Pac. R. Co., 36 Wash. 506, 79 Pac. 32) ;

by sending a moving car against a standing
car on which the party injured was rightfully

at the time (Mobile, etc., R. Co. v. Smitli, 146
Ala. 312, 40 So. 763; Williams v. Kansas Citv,

etc., K. Co., 96 Mo. 275, 9 S. W. 573) ; or to "a

trespasser on the track (Bartlett v. Wabash R.
Co., 220 111. 163, 77 N. E. 96). To authorize
a finding that the conductor kicked the in-

jured boy off the train or so threatened him
that he jumped ofl' (Georgia R., etc., Co. v.

Frazier, 119 Ga. 331, 46 S. E. 451) ; or that
he acted maliciously in so doing (Hofl^man v.

New York Cent., etc., R. Co., 44 N. Y. Super.

Ct. 1) ; or that a brakeman acted within the

general scope of his authority in ejecting the

injured party (Texas, etc., R. Co. t'. Moody,
(Tex. Civ. App. 1893) 23 S. W. 41).
In an action for injuries caused to one

while driving on defendant's track, by a pass-

ing train, evidence that the persons in charge
of the train discovered the wagon box and seat

which had fallen from the injured party's

wagon near the track shortly before reaching
such party and his team does not show gros.s

negligence on their part in continuing at the

usual rate of speed, so as to render the com-
pany liable. McDonald v. Chicago, etc., R.

Co., 75 Wis. 121, 43 N. W. 744.

77. Warner v. Southern Pac. Co., 113
Cal. 105, 45 Pac. 187, 54 Am. St. Rep. 327;
Givens v. Kentucky Cent. R. Co., 89 Ky. 231,

12 S. W. 257, 11 Ky. L. Rep. 452. See also,

generally. Damages. 13 Cyc. 22.

Injury to plaintiff's feelings by reason of

any insult or indignity inflicted on him may
be considered in determining the amount of

damages. Gulf, etc., R. Co. v. Bates, (Tex.
Civ. App. 1906) 95 S. W. 738.

Injuries caused by fright may be recov-

ered for. Buchanan r. V/est Jersey R. Co., 52
N. J. L. 265, 10 Atl. 254. See also, generally.

Damages, 13 Cyc. 41.

In case of death which was not instantane-
ous, damages may be awarded under some
statutes for the physical pain and suffering

of decedent. Murphy v. New York, etc., R.
Co., 29 Conn. 496. See also, generally, Death,
13 Cyc. 372. Evidence held insufficient to

show physical suffering see Grand Trunk R.
Co. V. Flagg, 156 Fed. 359, 84 C. C. A. 263.

78. Warner r. Southern Pac. Co., 113 Cal.

105, 45 Pac. 187, 54 Am. St. Rep. 327; Jacobs
V. Louisville, etc., E. Co., 10 Bush (Ky.) 263;
Hamilton v. Morgan's Louisiana, etc., R., etc.,

Co., 42 La. Ann. 824, 8 So. 586; International,

etc., R. Co. V. McDonald, 75 Tex. 41, 12 S. W.
860.

79. Mobile, etc., R. Co. v. Scales, 100 Ala.

368, 13 So. 917; St. Louis, etc., R. Co. v.

Reagan, 52 111. App. 483 ; Givens v. Kentucky
Cent. R. Co., 89 Ky. 231, 12 S. W. 257, 11

Ky. L. Rep. 452 ; Jacobs v. Louisville, etc., R.

Co., W Bush (Ky.) 263; Hayes v. Southern
R. Co., 141 N. C. 195, 53 S. E. 847, holding
also that the general principles of law relat-

ing to punitive damages apply to a brakeman
acting in the scope of his agency in ejecting
a trespasser, as well as to the train conductor.
See Murphy v. New York, etc., R. Co., 29
Conn. 496.

Exemplary damages have been awarded
where defendant railroad's servant wantonly
and violently ejected a trespasser from the
train while the train was rapidly moving,
whereby such trespasser was injured (Hayes
V. Southern R. Co., 141 N. C. 195, 53 S. E.

847) ; but such damages must not be ex-
cessive (Alabama, etc., E. Co. v. Livingston,
84 Miss. 1, 36 So. 258, holding that a judg-
ment for two thousand dollars in favor of
plaintiff who was expelled from a freight
train between stations on a stormy night
after he had offered to pay his fare is ex-

cessive )

.

80. Warner r. Southern Pac. Co., 113 Cal.

105, 45 Pac. 187, 54 Am. St. Eep. 327; Inter-

national, etc., E. Co. 1'. McDonald, 75 Tex.
41, 12 S. W. 860; Gulf, etc., R. Co. t'. Moore,
69 Tex. 157, S. W. 681; Toledo, etc., R. Co.
V. Gordon, 143 Fed. 95, 74 C. C. A. 289.

Retaining in employment.— The fact that a
conductor who wilfully and wantonly ejected
a trespasser from a moving train at a danger-
ous place was not discharged prior to the
trial is not sufficient to constitute a ratifica-

tion. Toledo, etc.. E. Co. v. Gordon, 143 Fed.
95, 74 C. C. A. 289.

[X, E, 8, d]
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although in case of such negligence the jury may mitigate the damages to nominal
damages only, it need not do so, but may fix them in accordance with the esti-

mate of the relative neghgence of the parties, where both are negligent.*^

e. Questions For Court and For Jury —• (i) Injuries to Persons On or
Near Tracks in General — (a) General Rule. Questions of law are ordi-

narily to be determined by the court, and it is error to submit them to the jury.'^

Issues of fact or of mixed law and fact on the other hand, are ordinarily to be
determined by the jury under proper instructions from the court. ^^

(b) .4 s Determined by the Evidence. If there is any evidence from which the

jury might justifiably find the existence or non-existence of the fact in issue,**

and the evidence is conflicting, *° or is such that reasonable men might arrive at

different conclusions therefrom, '° the issue should be submitted to the jury for

determination; and in such a case it is error for the court to take the question

from them by nonsuit, dismissal, direction of a verdict, or instruction.*' If,

however, there is no evidence on an issue of fact, or if the evidence of its existence

or its non-existence, as the case may be, is so shght that a finding of its existence

or non-existence would not be sustained, or if the evidence is conclusive of its

existence or non-existence, then the question becomes one of law for the court

and should not be submitted to the jury; ** but the court may dispose of the case

81. Cincinnati, etc., R. Co. v. Davis, 127
Fed. 933, 62 C. C. A. 565 (construing Shan-
non Code Tenn. § 15743 ; Felton c. Newport,
105 Fed. 332, 44 C. C. A. 530.

82. Savannah, etc., R. Co. v. Daniels, 90
Ga. 008, 17 S. E. 647, 20 L. R. A. 410; Ex p.

Stell, 22 Fed. Cas. No. 13,358, 4 Huglies 157.

Applicability of rule of railroad company
left to jury.— Whether, in an action for per-
sonal injuries by one not a servant, a rule

of a railroad company relating to running
freight trains within ton minutes ot tlie time
of passenger trains applies to through
freights or to switching cars in yards, and
the applicability of a rule requiring a signal
flag when ears are being inspected or re-

paired are properly left to the jury, as the
construction of all writings is not for the
court. Pittsburgh, etc., R. Co. v. Zipperlein,
9 Ohio S. & C. PI. Dec. 634, 7 Ohio N. P.
524.

83. Ludtke (;. Lake Shore, etc.,R. Co., 24
Ohio Cir. Ct. 120 (as to whether a certain
fence was a sufficient fence to turn stock
under Rev. St. § 3324) ; Connell i. Southern
R. Co., 91 Fed. 466, 33 C. C. A. 633.

What is reasonable care toward a tres-
passer on a railroad track is a question of

fact determinable by the circumstances.
Christian v. Illinois Cent. R. Co., 71 Misa.
237, 15 So. 71.

84. Georgia.— Cannon v. Georgia Cent. R.
Co., 110 Ga. 139, 35 S. E. 311.

Illinois.— Elgin, etc., R. Co. v. Thomas,
215 111. 158, 74 N. E. 109; Illinois Ter-
minal R. Co. V. Mitchell, 214 111. 151, 73
N. E. 449.

Mississippi.— Stevens v. Yazoo, etc., R. Co.,

81 Miss. 195, 32 So. 311.

North Carolina.— Hord v. Southern R. Co.,

129 N. C. 305, 40 S. E. 69 (whether he was
killed by a train) ; Everett v. Richmond, etc.,

R. Co., 121 N. C. 519, 27 S. E. 991.

Texas.— Hutehens t. St. Louis Southwest-

ern R. Co., 40 Tex. Civ. App. 245, 89 S. W. 24.

Wisconsin.— Euting v. Chicago, etc., R. Co.,
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116 Wis. 13, 92 N. W. 358, 96 Am. St. Rep.
936, 60 L. R. A. 158.

The weight of testimony, although largely
hearsay, that the men who were in control of

and operating an engine at the time of an
accident were servants and employees of de-

fendant, which was admitted without objec-

tion and without any motion being made to

strike it out, is for the jury. East St. Louis
Connecting R. Co. v. Altgen, 210 111. 213, 71
N. E. 377 laffirming 112 111. App. 471].
Where the course of the legal evidence is

such as tends to support the averments of
plaintiff's petition, it is the duty of the court
to submit the issues of fact to the jury even
though he should feel constrained to set

aside any verdict for plaintiff, should such be
returned and a motion for a new trial there-

upon made. Shifflet v. St. Louis Southwest-
ern R. Co., 18 Tex. Civ. App. 57, 44 S. W.
918.

85. Hansen c. Southern Pae. Co., 105 Cal.

379, 38 Pac. 957 ; Rader r. Louisville, etc., R.
Co., 104 S. W. 774, 31 Ky. L. Rep. 1105;
Everett v. Richmond, etc., R. Co., 121 N. C.

519, 27 S. E. 991.

86. Whitesides v. Southern R. Co., 128
N. C. 229, 38 S. E. 878, holding that where
decedent was found beneath a trestle severely

injured, and died shortly thereafter, and
there was no direct evidence showing that
he was on the trestle when defendant's train

passed, the question whether he was in fact

injured on the trestle was for the jury.

87. Kendrick r. Seaboard Air-Line R. Co.,

121 Ga. 775, 49 S. E. 762; Cannon v. Georgia
Cent. R. Co., 110 Ga. 139, 35 S. E. 311;
Chicago, etc., R. Co. r. Dunleavy, 129 111.

132, 22 N. E. 15, refusal to give a peremptory
instruction in favor of defendant held proper.

88. Coleman r. Wrightsville, etc., R. Co.,

114 Ga. 386, 40 S. E. 247; Dewald v. Kansas
City, etc., R. Co., 44 Kan. 586, 24 Pac. 1101

;

Marcott v. Marquette, etc., R. Co., 47 Mich.
1, 10 N. W. 53 (holding that a case must be
absolutely free from conflict before It can be
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without the intervention of the jury, as by dismissal or nonsuit,'" sustaining a

demurrer to the evidence,™ or by directing a verdict for defendant."

(c) Care Required of Railroad Company in General.'" The question of negli-

gence in injuries inflicted by railroad companies upon individuals depends upon
such a variety of circumstances that it can rarely be absolutely defined as a matter

of law."^ Thus in accordance with the above rules,^ although a mere scintilla

of evidence of defendant's negligence is not sufficient, °^ yet where there is suffi-

cient evidence to go to the jury, and it is confficting or such that reasonable minds
might arrive at different conclusions therefrom, it is a question for the jury whether

or not the commission or omission of particular acts on the part of the railroad

company was negligence as to the party injured,"* and whether such negligence

taken from the jury) ; Hutohens v. St. Louis
Southwestern R. Co., 40 Tex. Civ. App. 245,
80 S. W. 24.

A case cannot Ije taken from the jury un-
less it is plain upon the strongest sliowing

made by any of the witnesses, that there is

no cause of action. Marcott v. Marquette,
etc., K. Co., 47 Mich. 1, 10 N. W. 53.

89. Georgia.— Coleman v. Wrightsville,
etc., R. Co., 114 Ga. 386, 40 S. E. 247.

NeiD York.— Malone v. Boston, etc., R. Co.,

51 Hun 532, 4 N. Y. Suppl. 590; McEvoy v.

Manhattan R. Co., 55 N. Y. Super. Ct. 567,
12 N. Y. St. 73; Bernhardt v. Rensselaer, 18
How. Pr. 427 [reversed on the facts in 32
Barb. 165, 19 How. Pr. 199 {affirmed in 1

Abb. Dec. 131, 23 How. Pr. 166)].
Pennsylvania.— Shvagzdys v. Pittsburg,

etc., R. Co., 31 Pittsb. Leg. J. N. S. 136.

Texas.— Texas, etc., R. Co. v. Nicholson,
(Civ. App. 1893) 22 S. W. 770.

Utah.— Morgan v. Oregon Short Line R.
Co., 27 Utah 92, 74 Pac. 523.

Wisconsin.— Miller v. Chicago, etc., R. Co.,

68 Wis. 184, 31 N. W. 479.
90. Dewald v. Kansas City, etc., R. Co., 44

Kan. 586, 24 Pac. 1101; Goatney v. St. Louis,
etc., R. Co., 151 Mo. 35, 51 S. W. 1036;
Kreis v. Missouri Pac. R. Co., 148 Mo. 321,
49 S. W. 877 ; Missouri, etc., R. Co. v. Richie,

(Tex. Civ. App. 1896) 37 S. W. 868; Parks v.

Southern R. Co., 143 Fed. 276, 74 C. C. A.
414.

91. Georgia.— Hall v. Western, etc., R. Co.,

123 Ga. 213, 51 S. E. 211.
Illinois.— Cowley v. Chicago, etc., R. Co.,

87 111. App. 123.

Kentucky.— Vanderpool v. Lexington, etc.,

R. Co., 46 S. W. 699, 20 Ky. L. Rep. 479.
Nebraska.—^Huber v. Chicago, etc., R. Co.,

73 Nebr. 478, 103 N. W. 51.
Texas.— Hancock v. Gulf, etc., R. Co., 99

Tex. 613, 92 S. W. 456; Washington v. Mis-
souri, etc., R. Co., (Civ. App. 1896) 36 S. W.
778.

92. Negligence generally as a question for
the jury see Negligence, 29 Cyc. 627.

93. Marcott v. Marquette, etc., R. Co., 47
Mich. 1, 10 N. W. 53.

94. See supra, X, E, 8, e, (i), (a), (b).

95. Johnson v. New York Cent., etc., R.
Co., 173 N. Y. 79, 65 N. E. 946 Ireversing
66 N. Y. App. Div. 017, 73 N. Y. Suppl.

1137J.
96. Alabama.— Stringer v. Alabama Min-

eral R. Co., 99 Ala. 397, 13 So. 75.

[57]

Arizona.— Arizona, etc., R. Co. v. Nevitt,

8 Ariz. 56, 68 Pac. 550.

Arkansas.— St. Louis Southwestern R. Co.

V. Graham, 83 Ark. 61, 102 S. W. 700.

California.— Noyes v. Southern Pac. R. Co.,

92 Cal. 285, 28 Pac. 288, (1890) 24 Pac.
927.

Delaware.—-Tully v. Philadelphia, etc., R.
Co., 2 Pennew. 537, 47 Atl. 1019, 82 Am. St.

Rep. 425.
Georgia.—-Alabama Midland R. Co. v.

Hatcher, 116 Ga. 791, 43 S. E. 49; Atlanta,
etc., R. Co. V. Bryant, 110 Ga. 247, 34 S. E.
350, holding that whether the commission by
a railroad company in the running and opera-
tion of its trains, of acts other than those
prohibited by statute, or the omission to per-

form those things prescribed by statute, con-
stitutes negligence, is a question of fact for
the jury.

Illinois.— Illinois Cent. R. Co. v. Hopkins,
200 111. 122, 65 N. E. 656 iaffvrming 100 111.

App. 594] ; Illinois Cent. R. Co. v. Jernigan,
198 111. 297, 65 N. E. 88 [affirming 101 111.

App. 1].

Iowa.— McMarshall v. Chicago, etc., R. Co.,

80 Iowa 757, 45 N. W. 1065, 20 Am. St. Rep.
445, as to whether the employee in charge
of the locomotive causing the injury was in-

competent.
Kansas.— Hurdle v. Missouri Pac. R. Co.,

73 Kan. 769, 85 Pac. 287; Dewald v. Kansas
City, etc., R. Co., 44 Kan. 586, 24 Pac. 1101.
Kentucky.— McCabe v. Maysville, etc., R.

Co., 89 S. W. 683, 28 Ky. L. Rep. 536; Illi-

nois Cent. R. Co. v. Wilson, 63 S. W. 608, 23
Ky. L. Rep. 684.

Maryland.— Northern Cent. R. Co. v. State,
29 Md. 420, 96 Am. Dec. 545 ; Baltimore, etc.,

R. Co. V. State, 29 Md. 252, 460, 96 Am. Dec.
528.

Michigan.— Labarge v. Pere Marquette R.
Co., 134 Mich. 139, 95 N. W. 1073; Grand
Rapids, etc., R. Co. !'. Martin, 41 Mich. 667,
3 N. W. 173.

Minnesota.— Hepfel v. St. Paul, etc., R. Co.,

49 Minn. 263, 51 N. W. 1049.
Nebraska.— Hicks i'. Union Pac. R. Co., 76

Nebr. 496, 107 N. W. 798.
Neio Hampshire.— Brown v. Boston, etc., R.

Co., 73 N.H. 568, 64 ^tl. 194.
New York.— Loomis v. Lake Shore, etc., R.

Co., 182 N. Y. 380, 75 N. E. 228.
North Carolina.— McArver v. Southern R.

Co., 129 N. C. 380, 40 S. E. 94; Hord v.

Southern R. Co., 129 N. C. 305, 40 S. E. 69;

[X,E,8,e,(i),(c)]
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was the proximate cause of the injury complained of; '^ and it is error for the
court to dispose of such case without the intervention of the jury,'* as by grant-

ing a nonsuit/' or by directing a verdict for defendant.' The question, however,
should not be submitted to the jury where the evidence is legally insufficient or
is undisputed and is such that reasonable minds can arrive at but one conclu-

sion therefrom, in regard to defendant's negligence,^ and as to whether such negli-

gence was the proximate cause of the injury; ^ but in. such cases the court should
of itself dispose of the case either by granting or directing a nonsuit,^ or by

Powell p. Southern R. Co., 125 N. C. 370, 34
S. E. 530; Cox t\ Xorfolk, etc., R. Co., 123
N. C. 604, 31 S. E. 848.

Pennsylvania.— Holt r. Pennsylvania R.
Co., 206 Pa. St. 356, 55 Atl. 1055; Taylor v.

Delaware, etc.. Canal Co., 113 Pa. St. 162, 8
Atl. 43, 57 Am. Rep. 44lj; North Pennsylvania
K. Co. v. Kirk, 90 Pa. St. 15.

South Carolina.— Jones r. Charleston, etc.,

E. Co., 61 S. C. 556, 39 S. E. 758.

South Dakota.— Edwards r. Chicago, etc.,

E. Co., (1907) 110 X. W. 832, negligence of

operatives in charge of train, which struck
a pedestrian.

Texas.— VN'ashington r. Missouri, etc., R.
Co., 90 Tex. 314, 38 S. W. 764 Ireversing

(Civ. App. 1896) 36 S. \T. 778]; Houston,
etc., E. Co. f. Finn, (Civ. App. 1908) 107
S. W. 94 [affirmed in (1908) 109 S. W. 918];
Davis f. St. Louis Southwestern R. Co.. (Civ.

App. 1906) 92 S. W. 831; Hutchens v. St.

Louis Southwestern E. Co., 40 Tex. Civ. App.
245, 89 S. W. 24; Ott v. Johnson, 38 Tex.
Civ. App. 491, 86 S. W. 649; Texas Midland
E. Co. r. Crowder, 25 Tex. Civ. App. 536, 64
S. W. 90; llarehand r. Gulf, etc., E. Co., 20
Tex. Civ. App. 1, 48 S. W. 779.

Utah.— Leak i\ Eio Grande Western E. Co.,

9 Utah 246, 33 Pac. 1045.

United States.— Sealey v. Southern E. Co.,

151 Fed. 736, 81 C. 0. A. 282.

England.— Watkins v. Great Western E.
Co., 46 L. J. C. P. 817, 37 L. T. Eep. N. S.

193, 25 Wklv. Eep. 905.

See 41 Cent. Dig. tit. "Railroads," § 1365.
97. Alabama.— Duncan l. St. Louis, etc.,

E. Co., 152 Ala. 118, 44 So. 418.
Illinois.— Wabash, etc., E. Co. v. Peyton,

106 111. 534, 46 Am. Eep. 705.
Indiana.— Chicago, etc., B, Co. v. Pritch-

. ard, 168 Ind. 398, 79 N. E. 508, 81 N. E. 78,

9 L. E. A. N. S. 857 [affirming 39 Ind. App.
701, 78 N. E. 1044].
Kentucky.— Davis v. Louisville, etc., E.

Co., 97 S. W. 1122, 30 Ky. L. Rep. 172, 99

S. W. 930, 30 Ky. L. Eep. 946.

Maryland.— Cumberland, etc., E. Co. v.

State, 73 Md. 74. 20 Atl. 785, 25 Am. St.

Eep. 571 ; Northern Cent. E. Co. ; . State,

29 Md. 420, 96 Am. Dec. 545.

llinnesota.— Jlonahan r. Chicago, etc., E.
Co., 88 Minn. 325, 92 N. W, 1115, holding
that it wa^ a question of fact whether a

minor was injured by being thrown down by
a railroad ear or by falling therefrom while
he was stealing a ride.

Texas.— Hutchens v. St. Louis Southwest-
ern E. Co., 40 Tex. Civ. App. 245, 89 S. W.
24.

See 41 Cent. Dig. tit. "Eailroads," § 1365.
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98. See Xoyes v. Southern Pac. Co., 92 Cal.

285, 28 Pac. 288, (1890) 24 Pac. 927.

99. Noyes c. Southern Pac. Co., 92 Cal.

285, 28 Pac. 288, (1890) 24 Pac. 927; Jones
V. Charleston, etc., E. Co., 61 S. C. 556, 39

S. E. 758.

Where the evidence authorizes a finding

that the injury was caused by the running
of defendant's train, this evidence, together
with the legal presumption of negligence
against defendant, imposed by Ga. Code,

§ 3033, is sufficient to take the case to the
jury where there is no evidence to rebut
such presumption or to show that defendant
could have avoided the injury, and it is

erroneous to grant a nonsuit. Sims r. West-
ern, etc., E. Co., Ill Ga. 820, 35 S. E. 696;
Strom V. Georgia E., etc., Co., 108 Ga. 758,
33 S. E. 30; Gammage v. Atlanta, etc., R.
Co., 97 Ga. 62, 25 S. E. 207.

1. Shelby v. Cincinnati, etc., R. Co., 85
Ky. 224, 3 S. W. 157, 8 Ky. L. Rep. 928;
Dyche r. Vieksburg, etc., E. Co., 79 Miss.
361, 30 So. 711, error to give a peremptory
instruction for defendant.

2. Delaware.— TuUy v. Philadelphia, etc.,

E. Co., 2 Pennew. 537, 47 Atl. 1019, 82 Am.
St. Rep. 425.

District of Columbia.— Stewart v. Wash-
ington, etc.. Electric R. Co., 22 App. Cas.
496.
Kansas.— Dewald v. Kansas City, etc., R.

Co., 44 Kan. 586, 24 Pac. 1101.
Kentucky.— Louisville, etc., E. Co. r. Mc-

Combs, 54 S. W. 179, 21 Ky. L. Eep. 1232.
Michigan.— Jakoboski v. Grand Eapids,

etc., E. Co., 106 Mich. 440, 64 N. W,
461.

yew York.— Percev I', Fitchburg E. Co., 27
N. Y. Suppl. 1040 '[affirmed in 144 X. Y.
719, 39 N. E. 858].
Xorth Carolina.— Pharr r. Southern E. Co.,

133 K C. 610, 45 S. E. 1021.
Teajas.— Ft. Worth, etc., E. Co. c Shetter,

94 Tex. 196, 59 S. W. 533; Douglass v. Cen-
tral Texas, etc., R. Co., 90 Tex. 125, 36 S, W.
120, 37 S. W. 1132.

United States.— Ex p. Stell, 22 Fed. Cas.
No. 13,358, 4 Hughes 157.

See 41 Cent. Dig. tit. "Railroads," § 1365.
3. Hughes r. Louisville, etc., R. Co. 67

S. W. 984, 23 Ky. L. Rep. 2288; Stidham r.

Chesapeake, etc., R. Co., 64 S. W, 510, 23
Ky. L. Eep. 907.

'4. Hyde v. Missouri Pac. E. Co., 110 Mo.
272, 19 S, W, 483; Clegg i: Southern R. Co.,
132 X. C. 292, 43 S. E. 836; Upton v. South
Carolina, etc., R. Co., 128 N. C. 173, 38 S, E.
736; Morgan v. Pennsylvania E. Co., 209 Pa.
St. 25, 58 Atl. 116.
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giving a peremptory instruction directing the jury to return a verdict in favor of

defendant company/
(d) Right to Go On or Near Tracks. On the issue of defendant's duty and

consequent negligence it is ordinarily a question for the jury under all the evidence

whether or not the injured party was rightfully on defendant's tracks or right

of way at the time and place of the accident," as whether or not the use of tracks

or right of way at that place had been such as to import a license or invitation

from the company.' Where, however, the evidence is undisputed the court

may determine whether or not the injured party was at the place of the accident,

upon the company's express or implied invitation.^

(e) Failure to Fence Railroad. It is ordinarily a question for the jury whether
the place of the accident was one which the statute required to be fenced," whether
the fence maintained was a sufficient fence within the meaning of the statute,^"

or whether the absence of the required fence was the cause of the injury

complained of."

5. Stewart v. Washington, etc., Electric
E. Co., 22 App. Cas. (D. C.) 496; Cowley v.

Chicago, etc., E. Co., 87 111. App. 123 ; Louis-
ville, etc., E. Co. 1-. McCombs, 54 S. W. 179,
21 Ky. L. Eep. 1232; Givens v. Kentucky
Cent. E. Co., 15 S. W. 1057, 12 Ky. L. Eep.
950.

Where the evidence in an action for in-

juries to a trespasser fails to show that the
injury was wantonly, wilfully, or recklessly
inflicted, a verdict may be directed for de-
fendant. Hastings v. Southern E. Co., 143
Fed. 260, 74 C. C. A. 398, 5 L. E. A. N. S.

775.
A peremptory instruction for defendant is

proper where under the evidence the infer-

ence that the injury was due to defendant's
negligence is no stronger than that it was
due to the negligence of the person injured
himself, or to other causes. Hughes v. Louis-
ville, etc., E. Co., 67 S. W. 984, 23 Ky. L.
Eep. 2288; Stidham v. Chesapeake, etc., E.
Co., 64 S. W. 510, 23 Ky. L. Eep. 907.

6. Hansen v. Southern Pac. Co., 105 Cal.

379, 38 Pac. 957.
Whether or not the party injured was a

trespasser at the time and place of the ac-
cident is a question of fact for the jury.
Chicago Terminal Transfer E. Co. v. Kotoski,
199 111. 383, 65 N. B. 350 [affirming 101 111.

App. 300] ; Chicago, etc., E. Co. v. Murowski,
179 111. 77, 53 N". E. 572 [affirming 78 111.

App. 661]; Union Stock Yard, etc., Co. v.

Goodman, 91 111. App. 426; Scott r. St. Louis,
etc., E. Co., 112 Iowa 54, 83 N. W. 818.

7. California.— Hansen v. Southern Pac.
Co., 105 Cal. 379, 38 Pac. 957.

Indiana.— Pittsburgh, etc., E. Co. v.

Simons, 168 Ind. 333, 79 N. E. 911 [affirming
(App. 1906) 76 N. E. 883].
loioa.— Croit v. Chicago, etc., E. Co., 132

Iowa 687, 108 N. W. 1053.
Massachusetts.— Chenery v. Fitehburg E.

Co., 160 Mass. 211, 35 N. E. 554, 22 L. E. A.
575.

New York.— Larkin v. New York, etc., E.
Co., 19 N. Y. Suppl. 479.

Oregon.— Cederson v. Oregon E., etc., Co.,

3S Oreg. 343, 62 Pac. 637, 63 Pac. 763, hold-
ing the evidence to be sufficient to go to the
jury on the question whether decedent was a

licensee by invitation, to whom defendant

owed the duty of active vigilance to avoid

injury.

South Ca/rolina.— Sentell i. Southern E.

Co., 70 S. C. 183, 49 S. E. 215.

Wisconsin.— Johnson (;. Lake Superior Ter-

minal, etc., R. Co., 86 Wis. 64, 56 N. W. 161.

United States.— Tutt v. Illinois Cent. E.
Co., 104 Fed. 741, 44 C. C. A. 320.

8. Hammill v. Pennsylvania E. Co., 56
N. J. L. 370, 29 Atl. 151, 24 L. E. A. 531,

holding that, when the facts are undisputed,
the court may determine whether defendant
railroad company invited, by implication, de-

ceased to use a footway by the side of its

track, whereon he was injured.

9. Mattes r. Great Northern E. Co., 100
Minn. 34, 110 N. W. 98 (whether it was prac-

ticable to fence repair shops and yards, with-
out materially impairing the usefulness of

the yards) ; Baltimore, etc., E. Co. v. Cum-
berland, 176 U. S. 232, 20 S. Ct. 380, 44
L. ed. 447 [affirming 12 App. Cas. (D. C.)

598] (holding that the question whether a
steam railroad track is " approximately even
with the adjacent surface " of a street in

which it is laid, within the meaning of the

act of congress of Jan. 26, 1887, and joint

resolution of Feb. 26, 1892, requiring fences
on both sides of a track approximately even
with the surface, must be submitted to the
jury where the track was not more than
two feet two inches higher than the level of

the street).

10. Ludtke r. Lake Shore, etc., E. Co., 24
Ohio Cir. Ct. 120, holding that in an action

for injuries to a child which had strayed upon
defendant's track through an opening in a
fence, the question as to whether the fence

is a sufficient fence to turn stock, under Eev.

St. § 3324, is a mixed question of law and
fact, and must be submitted to the jury.

11. Ellington r. Great Northern R. Co., 96

Minn. 176, 104 N. W. 827 (holding that the

question whether a properlv constructed fence

would have prevented a child of tender years

from going on the right of way is a question

of fact) ; Hayes r. Michigan Cent. E. Co., Ill

U. S. 228, 4 S. Ct. 369, 28 L. ed. 410 (holding

that where a child playing in a public park
strayed upon the railway and was injured,

[X, E, 8, e, (i), (e)]
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(f) Defects in Road-Bed, Tracks, and Cars. It is also ordinarily a question
for the jury, under aU the circumstances, whether or not the railroad company
was negligent in permitting defects in its road-bed, tracks, or cars," as whether
it was negligent in failing to put up a bunter or other obstruction at the end of

a spur track, ^- in leaving a "frog" unblocked," or in constructing and maintaining
an unguarded ditch in close proximity to a highway," or in the inspection of the
car which caused the injury,^" and whether its negUgence in that respect was
the proximate cause of the injury."

(g) Articles Projecting, Falling, or Thrown From Trains. Whether, under
all the circumstances, the railroad company was negUgent in permitting the
articles which caused the injury to project,'^ fall, or be thrown ^^ from its train

or car, and whether the employee kicking or throwing such articles was acting

within the scope of his employment,^" are ordinarily questions for the jury.

(h) Signals and Lookouts. So where there is sufficient evidence to go to the
jury and it is conflicting or is such that reasonable minds might arrive at different

conclusions therefrom, it is a question for the jury whether the place where the

accident occurred was one at which the employees in charge of the engine or cars

had reason to know or anticipate that persons might be on or near the tracks,

and therefore at which they were required to keep a proper lookout and give
proper warnings of the train's approach ;

^^ and whether or not such employees
exercised the proper degree of care under the circumstances at the time and
place of the accident in giving signals or warnings,^^ in displaying proper lights

it is a question for the jury whether the
absence of a fence, required under a city ordi-
nance, was tlie cause of the injury).

12. See Shaw v. Xew York, etc., R. Co., 150
Mass. 182, 22 N. E. 884.

13. Shaw v. New York, etc., R. Co., 150
Mass. 182, 22 N. E. 884.

14. Pittsburgh, etc., R. Co. v. Simons, 168
Ind. 333, 79 N. E. 911 [affirming (App. 1906)
76 N. E. 883] ; Turner v. Boston, etc., R. Co.,

158 Mass. 261, 33 N. E. 520.
15. Thompson v. Xew York Cent., etc., R.

Co., 41 N. Y. App. Div. 78, 58 N. Y. Suppl.
193.

16. Tateman v.' Chicago, etc., R. Co., 96
Mo. App. 448, 70 S. W. 514 (holding that
whether the car had been properly inspected,
and whether it could have been without
breaking the seal, is for the jury) ; Ceder-
son V. Oregon R., etc., Co., 38 Oreg. 343, 62
Pac. 637, 63 Pac. 76-3; Gulf, etc., R. Co. v.

Wittnebert, (Tex. Civ. App. 1907) 104 S. W.
424 [reversed on other grounds in (1908)
108 S. W. 150].

17. Mattes v. Great Northern R. Co., 100
Minn. 34, 110 N. W. 98, holding that whether,
if a railroad company had performed its duty
by erecting cattle-guards at an approach to

its railway yards, a child injured by going
upon the yard grounds would have escaped
such injury is a question for the jury.

18. Kansas Pac. R. Co. v. AVard, 4 Colo.

30.

19. Willis !'. Maysville, etc., R. Co., 119

Ky. 949, 85 S. W. 716, 27 Ky. L. Rep. 459,

122 Ky. 658, 92 S. W. 604, 29 Ky. L. Rep.

178, holding that the question whether a brake-

man, kicking a piece of ice from the platform
of a caboose, and injuring a boy, is negli-

gent, is for the jury.

20. Willis I'. Maysville, etc., R. Co., 119

Ky. 949, 85 S. W. 716, 27 Ky. L. Rep. 459,
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122 Ky. 658, 92 S. W. 604, 29 Ky. L. Rep.
178; Polatty v. Charleston, etc., R. Co., 67
S. C. 391, 45 S. E. 932, 100 Am. St. Rep.
750.

21. Missouri.— Eppsteiu i\ Missouri Pac.
R. Co., 197 Mo. 720, 94 S. W. 967, holding
it to be a question for the jury whether the

operatives of the locomotive had reason to ex-

pect the presence of persons on the track at

that point.

New York.— Froehlich v. Interborough
Rapid Transit Co., 120 N. Y'. App. Div. 474,
104 N. Y. Suppl. 910, holding that whether
it is defendant's duty, in the absence of

statute, to give a signal at a curve, of the
approach of its train, is a question for the

South Carolina.— Sentell r. Southern R.
Co., 70 S. C. 183, 49 S. E. 215.

Texas.— Houston, etc., R. Co. v. Goodman,
38 Tex. Civ. App. 175, 85 S. W. 492, holding
that whether it is the duty of an engineer
to sound the whistle on approaching a curve
to give warning to a licensee on the track at
or near the curve is a question for the jury.

Wisconsin.— Mason i\ Chicago, etc., R. Co.,

89 Wis. 151, 61 N. W. 300.

United Stales.— Tutt i\ Illinois Cent. R.
Co., 104 Fed. 741, 44 C. C. A. 320.

See 41 Cent. Dig. tit. " Railroads," § 1373.
22. Georgia.— Morris r. Georgia R., etc.,

Co., 97 Ga. 312, 22 S. E. 903, nonsuit erro-
neously granted.

Kentvcly.— Chesapeake, etc., R. Co. v. Kee-
lin, 62 S. W. 261, 22 Ky. L. Rep. 1942.

Missouri.— White v. Atchison, etc., R. Co.,

84 Mo. App. 411.

Texas.— Over v. ^Missouri, etc., R. Co., (Civ.

App. 1903) 73 S. W. 535.

iVest Virginia.— Nuzum v. Pittsburgh, etc.

R. Co., 30 W. Va. 228, 4 S. E. 242, find-

ing for defendant held erroneously directed.
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on the engine or cars,^'' or in keeping a proper lookout for persons on or in

dangerous proximity to the track. ^*

(i) Rate of Speed and Control of Train. It is ordinarily a question for the jury

United States.— Northern Pao. E,. Co. v.

Craft, 69 Fed. 124, 16 C. C. A. 175.

See 41 Cent. Dig. tit. "Railroads," § 1373.

Illustrations.— It is a question for the

jury where, during a strike of the employees
of a railroad company, a militiaman was, at

the company's request, placed on guard in its

yard, and the cars in the yard were not
moved for twenty-seven hours after he ar-

rived at the yard, whether defendant, in

moving its cars without warning to him, so

that he was struck by them, used ordinary
care (O'Harra v. New Yorlc Cent., etc., K.
Co., 92 Hun (N. Y.) 56, 36 N. Y. Suppl. 567
[affirmed in 153 N. Y. 690, 48 N. E. 1106]) ;

whether an engineer was negligent in running
his train in the pight across a bridge ordi-

narily used in part by foot passengers, so as

to run alongside of a pedestrian without any
warning, causing such pedestrian, in his

fright, to collide with the train (Texas, etc.,

E. Co. V. Watkins, 88 Tex. 20, 29 S. W.
232) ; whether it was negligence to run with-
out warning along an open way along a rail-

way track upon which children are permitted
to stroll (Fioker v. Cleveland, etc.. R. Co., 9

Ohio S. & C. PI. Dec. 804, 6 Ohio N. P. 36, 7

Ohio N. P. 600) ; or whether the failure of

the engineer to ring the bell loud enough to

give reasonable warning constituted negli-

gence (Wabash R. Co. ;;. Fox, 20 Ohio Cir.

Ct. 440, 11 Ohio Cir. Dec. 148).
While a railroad company is only required

by statute to ring a bell or sound a whistle

at a public highway, yet it is within the
province of the jury to determine whether
under the circumstances of the case it is not
negligence not to give such a signal at an-

other point. Winslow r. Boston, etc., R. Co.,

11 N. Y. St. 831.

Whether in fact any signals were given
at all or not is a question for the jury
where the evidence is conflicting. McMar-
shall V. Chicago, etc., R. Co., 80 Iowa 757,

45 N. W. 1065, 20 Am. St. Rep. 445; Burke
V. Brooklyn Wharf, etc., Co., 86 N. Y. App.
Div. 296, 83 N. Y. Suppl. 795.

Crossing signals.— Whether the failure to

give the statutory signals required for cross-

ings is negligence as to persons on or near
the tracks a short distance beyond the cross-

ing has been held a question for the jury.

Missouri, etc., R. Co. v. Saunders, (Tex. Civ.

App. 1907) 103 S. W. 457 [reversed on other

grounds in (1908) 106 S. W. 321]; Galves-

ton, etc., R. Co. V. Levy, 35 Tex. Civ. App.
107, 79 S. W. 879; Texas, etc., R. Co. v.

Short, (Tex. Civ. App. 1900) 58 S. W.
56.

Under a Tennessee statute, Shannon Code,

§ 1574, subd. 3, requiring the bell or whistle

to be sounded on the approach of a railroad

train to a " city or town," etc., which has
been held to mean an " incorporated town,"
the fact of incorporation is a question for

the jury, where the evidence is sufficient

merely to raise a presumption of incorpora-
tion; and an instruction is erroneous which
makes defendant liable if it fails to give

the required signals, witliout requiring the

jury to first find the fact of incorporation.
Felton V. Newport, 92 Fed. 470, 34 C. C. A.
470.

23. Baltimore, etc., R. Co. v. Cumberland,
12 App. Cas. (D. C.) 598 (holding that
whether a light displayed on the advancing
end of defendant's train of cars was such
a light as was required by a municipal or-

dinance is a question for the jury) ; Pennsyl-
vania Co. V. Conlan, 101 111. 93 (holding

that what is a "brilliant and conspicuous
light," within the meaning of an ordinance,

requiring such a light to be placed on loco-

motives, is a, question for the jury).
24. Missouri.— Morgan v. Wabash R. Co.,

159 Mo. 262, 60 S. W. 195; Chamberlain v.

Missouri Pac. R. Co., 133 Mo. 587, 33 S. W.
437, 34 S. W. 842; Frick v. St. Louis, etc.,

R. Co., 75 Mo. 595, holding that a demurrer
to evidence would not be sustained, but that
the jury might find for plaintiff if they be-

lieved that the trainmen could, by the exer-

cise of ordinary care, have seen plaintiff in
time to have avoided injuring her.

New York.— Doll v. Lehigh Valley R. Co.,

52 N. Y. App. Div. 57S, 65 N. Y. Suppl. 454,
nonsuit held erroneously granted.

'North Carolina.— Lloyd v. Albemarle, etc.,

R. Co., 118 N. C. 1010, 24 S. E. 805, 54
Am. St. Rep. 764; Deans v. Wihnington, etc.,

R. Co., 107 N. C. 686, 12 S. E. 77, 22 Am.
St. Rep. 902.

West Virginia.— Gimn v. Ohio River R.
Co., 36 W. Va. 165, 14 S. E. 465, 32 Am. St.

Rep. 842.

Wisconsin.— Townley v. Chicago, etc., R.
Co., 53 Wis. 626, 11 N. W. 55.

United States.— Northern Pac. R. Co. v.

Craft, 69 Fed. 124, 16 C. C. A. 175; Chicago,
etc., R. Co. V. McArthur, 53 Fed. 464, 3
C. C. A. 594, verdict for defendant held prop-
erly refused.

See 41 Cent. Dig. tit. " Railroads," § 1373.
That a person was killed by a railway

train, although the track was straight and
clear, does not show a case of negligence suffi-

cient to be submitted to a jury, where there
is nothing to show how long he was on the
trade before being struck. Ward v. South-
ern Pac. Co., 25 Oreg. 433, 36 Pac. 166, 23
L. R. A. 715.

Under a Tennessee statute, Shannon Code,

§ 1574, subd. 4, requiring railroad companies
to keep a lookout on all locomotives, and
that " when any person . . . appears upon the
road," etc., it is a question for the jury, where
the evidence is such that reasonable minds
might arrive at different conclusions, whether
the party injured or killed had " appeared
upon the road," and whether the railroad com-
pany discharged its duty of maintaining a
proper lookout, and took the other prescribed
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whether or not the train or cars causing the injury were running at an excessive
or unlawful rate of speed at the time and place of the accident,^" or whether, under
the circumstances, the rate of speed at which it was running was negligent,-"

and whether such negUgence was the proximate cause of the injury,^^ or whether
the train or car was under proper control.^* The question, however, as to whether
a statute regulating speed applies to a particular place is for the court.^'

(j) Precautions as to Persons Seen On or Near Tracks. Where the evidence
is conflicting or is such that reasonable minds might draw different conclusions

therefrom, it is a question for the jury whether the railroad company's servants

in charge of the train or cars which caused the injury were notified or discovered,^"

precautions. Felton i'. Newport, 105 Fed. 332,
44 C. C. A. 530.

25. Cannon c. Georgia Cent. K. Co., 110
Ga. 139, 35 S. E. 311; Illinois Cent. R. Co.
V. Keller, 77 111. App. 474, holding that, the
evidence being conflicting, the question
whether a train was run at a rate of speed
prohibited by an ordinance is for the jury.

26. Georgia.— Shaw r. Georgia E. Co., 127
Ga. 8, 55 S. E. 960; Cannon v. Georgia Cent.
R. Co., 110 Ga. 139, 35 S. E. 311.
Kentucky.— Illinois Cent. R. Co. c. Mur-

phy, 123 Ky. 787, 97 S. W. 729, 30 Ky. L.
Rep. 93, 11 L. R. A. N. S. 352 (holding that
the question as to whether tlie speed of a,

train running through a, populous community,
where the track is commonly known to be
used as a footway, is so great as to amount
to negligence in any particular case, as
against a trespasser, is for the jury) ; Rader
t. Louisville, etc., R. Co., 104 S. VV. 774, 31
Ky. L. Rep. 1105.

Louisiana.— Sundmaker r. Yazoo, etc., R.
Co., 106 La. Ill, 30 So. 285, holding that it

is a question of fact, to be determined from
tlie evidence, whether a railway train, mov-
ing within municipal limits, was being run
at a speed unsafe and dangerous to the gen-
eral public, so much so as to amount in law
to an omission to use reasonable care to avoid
accidents.

Missouri.— Halev v. Missouri Pac. R. Co.,

197 Mo. 15, 93 S. W. 1120, 114 Am. St. Rep.
743; Frick v. St. Louis, etc., R. Co., 75 Mo.
595.

Texas.— Gulf, etc., R. Co. i: Wagley, 15
Tex. Civ. App. 308, 40 S. ^Y. 538.

See 41 Cent. Dig. tit. "Railroads," § 1374.
In the absence of a statute or ordinance

on the subject the question whether or not
a given rate of speed of a train running
through a populous city is negligent is or-

dinarily one of fact depending upon the con-

ditions surrounding the act. Haley v. Mis-
souri Pac. R. Co., 197 Mo. 15, 93 S. W. 1120,
114 Am. St. Rep. 743; Frick c. St. Louis,
etc., R. Co., 75 Mo. 595.

Whether a special train can be run with-
out negligence at such a rate as to make it

difficult to check its speed within a reason-

able time and distance is a question for the

jury. Marcott r. Marquette, etc., R. Co., 47
Mich. 1, 10 N. W. 53.

27. Payne r. Chicago, etc., R. Co., 129

Mo. 405, 30 S. W. 148, 31 S. W. 885.

28. Cannon P. Georgia Cent. R. Co., 110

Ga. 129, 35 S. E. 311; Pittsburg, etc., R. Co.

V. Bovard, 223 111. 176, 79 N. E. 128 [af-
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firming 121 111. App. 49] (failure of em-
ployee to be on a caboose running loose) ;

Shelby v. Cincinnati, etc., R. Co., 85 Ky.
224, 3 S. W. 157, 8 Ky. L. Rep. 928 (per-

emptory instruction for defendant held er-

roneous )

.

29. Savannah, etc., R. Co. v. Daniels, 90
Ga. 608, 17 S. E. 647, 20 L. R. A. 416, hold-

ing that the question whether Code, § 1689p,
requiring railroad trains to " slow down to

a speed of not more than four miles an hour
before running on or crossing any draw-
bridge over a stream which is regularly navi-

gated by vessels," so as to affect the liability

of the railroad company for running over
a boy on a trestle leading up to a draw-
bridge, applies to such trestles and ap-

proaches, is a question for the court, and not
for the jury.

30. Alahama.—^Alabama Great Southern
R. Co. V. Burgess, 114 Ala. 587, 22 So. 169,
children on the track.

Arkansas.— Chicago, etc., R. Co. c Bunch,
82 Ark. 522, 102 S. W. 369.

Kansas.— Johnston r. Atchison, etc., R.
Co., 56 Kan, 263, 43 Pac. 228.

Kentucky.— Becker v. Louisville, etc., R.
Co., 110 Ky. 474, 61 S. W. 997, 22 Kv. L.

Rep. 1893, 90 Am. St. Rep. 459, 53 L. R. A.
267; Wihnuth v. Illinois Cent. R. Co., 76
S. W. 193, 25 Ky. L. Rep. 671; Vanarsdall
1-. Louisville, etc., R. Co., 65 S. W. 858, 23
Ky. L. Rep. 1666.

Missouri.— Frick r. St. Louis, etc., R. Co.,

75 Mo. 595; Crow v. Wabash, etc., R. Co., 23
Mo. App. 357.

Korth Carolina.— McArver v. Southern R.
Co., 129 N. C. 380, 40 S. E. 94.

Texas.— Texas, etc., R. Co. v. Scarborough,
(Civ. App. 1907) 104 S. W. 408 [affirmed
in (1908) 108 S. W. 804]; Texas, etc., R.
Co. v. Patterson, (Civ. App. 1907) 102 S. W.
138

See 41 Cent. Dig. tit. "Railroads," §§ 1375,
1376.

A nonsuit is improper where the evidence
shows that plaintiff's decedent was killed

on a railroad track at a place other than a
public crossing or a traveled place, and that
the engineer saw the deceased on the track
before his engine struck him. Haltiwanger
r. Columbia, etc., R. Co., 64 S. C. 7, 41 S. E.
810.

Evidence held sufScient to raise the issue
of discovered peril, and to warrant its sub-
mission to the jury see Gulf, etc.. R. Co. r.

Jliller, 35 Tex. Civ. App. 116, 79 S. W. 1109
[affirmed in 98 Tex. 270, 83 S. W. 182] ;
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or by the exercise of ordinary care could liave discovered the injured party's peril

in time to avoid the injury,^' and whether or not after discovering his peril they

could have avoided the injury by the exercise of due care, and hence as to whether
or not such care was exercised," as whether thereafter they used all proper pre-

cautions to give timely warning of the train's or car's approach,^^ or to check or

stop it.^* Where, however, the evidence is undisputed or is legally insufficient,

Texas, etc., R. Co. v. Yarbrough, (Tex. Civ.

App. 1903) 73 S. W. 844.

Whether the injured party was in a place

of peril, and whether the engineer or other

employee should have recognized it as such,

are questions of fact. White v. New York
Cent., etc., R. Co., 20 N. Y. Suppl. 6.

The evidence requires a submission to the

jury of the liability of the company, where it

ahows a failure of a station agent notified of

the presence on the track of a trespasser in

a state of helpless intoxication to inform
the engineer thereof. Glinn f. Louisville,

etc., R. Co., 105 S. W. 437, 32 Ky. L. Rep.
346.

31. Plemmons v. Southern R. Co., 140 N. C.

286, 52 S. E. 953; McArver v. Southern R.

Co., 129 N. C. 380, 40 S. E. 94; Davis v. St.

Louis Southwestern R. Co., (Tex. Civ. App.
1906) 92 S. W. 831. And see awpra, X, E,

8, e, (I), (H).
32. Alabama.—^Alabama Great Southern R.

Co. i;. Burgess, 114 Ala. 587, 22 So. 169;
Glass V. Memphis, etc., R. Co., 94 Ala. 581,

10 So. 215, general charge in favor of defend-

ant held properly refused.

Georgia.— Gammage v. Atlanta, etc., R.

Co., 97 Ga. 62, 25 S. E. 207, nonsuit er-

roneously granted.
lo'ica.— Neet v. Burlington, etc., R. Co., 106

Iowa 248, 76 N. W. 677.

Kentucky.—• Louisville, etc., R. Co. v. Col-

man, 86 Ky. 556, 6 S. W. 438, 8 S. W. 875,

10 Ky. L. Rep. 81 (refusal of peremptory
instruction for defendant held not error) ;

Wren v. Louisville, etc., R. Co., 20 S. W.
215, 14 Ky. L. Rep. 324 (instruction to find

for defendant held error )

.

Mississippi.— Watley v. Mobile, etc., R. Co.,

(1891) 9 So. 445 (peremptory instru-otion

for defendant held error) ; Jamison v. Illi-

nois Cent. R. Co., 63 Miss. 33.

Missouri.— Mann v. Missouri, etc., R. Co.,

123 Mo. App. 486, 100 S. W. 566; Crow v.

Wabash, etc., R. Co., 23 Mo. App. 357.

New York.— Spooner r. Delaware, etc., R.
Co., 115 N. Y. 22, 21 N. E. 696 (holding

that the question of an engineer's negligence

is for the jury, although defendant's wit-

nesses testify that plaintiff was playing on
the track, and, after being driven off by a
warning whistle, came back on, immediately
in front of the engine, which was stopped
as quickly as possible) ; Swift v. Staten
Island Rapid Transit R. Co., 1 Silv. Rup. 375,

N. Y. Suppl. 316 [affirmed in 123 N. Y.

645, 2o"N. E. 378].
North Carolina.— Plemmons v. Southern

R. Co., 140 N. C. 286, 52 S. E. 953; Cox v.

Norfolk, etc., R. Co., 126 N. C. 103, 35 S. E.

237.

Texas.— Davis v. St. Loiiis Southwestern
R. Co., (Tex. Civ. App. 1906) 92 S. W. 831;

Texas, etc., R. Co. v. Meelcs, (Civ. App. 1903)
74 S. W. 329.

Virginia.— Norfolk, etc., R. Co. v. Dean,
107 Va. 505, 59 S. E. 389.

See 41 Cent. Dig. tit. "Railroads," §§ 1375,
1376.

33. Clemans v. Chicago, etc., R. Co., 128
Iowa 394, 104 N. W. 431; Illinois Cent. R.
Co. V. Hocker, 55 S. W. 438, 21 Ky. L. Rep.
1398; Wilmurth v. Illinois Cent. R. Co., 76
S. W. 193, 25 Ky. L. Rep. 671; Louisville,

etc., R. Co. V. Tinkham, 44 S. W. 439, 19

Ky. L. Rep. 1784; Texas Midland R. Co. v.

Byrd, 41 Tex. Civ. App. 164, 90 S. W.
185.

34. Alabama.— Kansas City, etc., R. Co.

V. Ferguson, 143 Ala. 512, 39 So. 348, re-

fusal to direct a verdict held not error.

Arkansas.—-Little Rock, etc., R. Co. v.

Barker, 39 Ark. 491.

Georgia.— Clay v. Macon, etc., R. Co., Ill

Ga. 839, 36 S. E. 233.

Illinois.— Martin v. Chicago, etc., R. Co.,

194 111. 138, 62 N. E. 599 [reversing 92 111.

App. 133].

lotca.— Clemans v. Chicago, etc., R. Co.,

128 Iowa 394, 104 N. W. 431; Walters v.

Chicago, etc., R. Co., 41 Iowa 71, holding
that whether or not the failure to stop a
train when the engineer saw an infant play-

ing in the vicinity of a railway track con-

stitutes negligence is a question of fact to

be determined by the jury.

Kentucky.— Wilmurth v. Illinois Cent. R.
Co., 76 S. W. 193, 25 Ky. L. Rep. 671 (di-

rection of verdict in favor of defendant held
error) ; Louisville, etc., R. Co. v. Tinkham,
44 S. W. 439, 19 Ky. L. Rep. 1784.

Missouri.— Scullin v. Wabash R. Co., 184
Mo. 695, 83 S. W. 760; Reardon v. Missouri
Pac. R. Co., 114 Mo. 384, 21 S. W. 731;
Smith 1!. Wabash R. Co., 129 Mo. App. 413,

107 S. W. 22; Lang v. Missouri Pac. R. Co.,

115 Mo. App. 582, 91 S. W. 989.

Nebraska.— O'Donnell v. Chicago, etc., R.
Co., 65 Nebr. 612, 91 N. W. 566, holding that
whether or not it is negligence for a loco-

motive engineer to fail to stop his train,

moving at not exceeding three miles an hour,

on seeing a boy of eight years jumping on
and olT a ladder at the side of a freight car,

is a question for the jury.

Net!) York.— Thayer r. New York Cent.,

etc., R. Co., 117 N. Y. App. Div. 318, 102

N. Y. Suppl. 135; Remer v. Long Island R.

Co., 36 Hun 253.

Texas.— Texas, etc., R. Co. r. Scarborough,

(Civ. App. 1907) 104 S. W. 408 [affirmed

in (1908) 108 S. W. 804].

United States.— Baltimore, etc., R. Co. v.

Hellenthal, 88 Fed. 116, 31 C. C. A. 414.

See 41 Cent. Dig. tit. "Railroads," §§ 1375,

1376.

[X, E, 8, e, (i), (J)]
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such questions should not be submitted to the jury; ^ but in such cases the court

should dispose of such questions without its intervention, as by nonsuit,^" or by
directing a verdict for defendant."

(k) Contributory Negligence — (1) In General. The question of contribu-

tory negligence or due care should be submitted to the jury, with proper instruc-

tions, where the evidence is sufficient to justify the jury in finding for or against

such negligence, but is conflicting or is such that reasonable minds might arrive

at different conclusions therefrom,^* and in such a case it is error to withdraw it

35. Southern E. Co. v. Stewart, 153 Ala.
133, 45 So. 51; Williams v. Southern Pac. R.
Co., 72 Cal. 120, 13 Pac. 219; Louisville, etc.,

R. Co. V. McCombs, 54 S. W. 179, 21 Ky. L.
Rep. 1232 (holding that where the injury
to plaintiff could not possibly have been
averted by defendant after he was placed in

peril, it is error to submit that question
to the jury) ; Texas, etc., R. Co. v. Ball, 96
Tex. 622, 75 S. W. 4 [reversing on other
grounds (Civ. App. 1903) 73 S. W. 420];
Missouri, etc., R. Co. v. Harrison, 44 Tex.
Civ. App. 58, 99 S. W. 124.

Evidence held insufficient to justify its sub-
mission to the jury on the theory that the
persons in charge of the engine saw deceased's
peril in time to have averted the injury by
the exercise of ordinary care see Dorsey v.

Louisville, etc., R. Co., 80 S. W. 1131, 26
Ky. L. Rep. 232; Baltimore, etc., R. Co. v.

State, 71 Md. 590, 18 Atl. 969; Tull v. St.

Louis Southwestern R. Co., (Tex. Civ. App.
1905) 87 S. W. 910; Gulf, etc., R. Co. v.

Johnson, (Tex. Civ. App. 1902) 67 S. W.
1040, holding that the question whether em-
ployees of defendant railroad company man-
aging and operating the engine when it

struck plaintiff saw him, or by the exercise
of ordinary care could have seen him, in
time to avoid the accident, as alleged in the
complaint, is improperly left to the jury on
testimony merely that an employee who was
not an officer or manager, and had no con-
trol over or anything to do with the engine,

saw plaintiff near the place of the accident
a short time before it occurred.

36. Shaw V. Missouri Pac. R. Co., 104 Mo.
648, 16 S. W. 832; Whitesides v. Southern
R. Co., 128 N. C. 229, 38 S. E. 878.

37. Bouwmeester v. Grand Rapids, etc., R.
Co., 67 Mich. 87, 34 N. W. 414; Kelley v.

Gulf, etc., R. Co., (Tex. Civ. App. 1907) 101

S. W. 1166, holding that where there is an
entire absence of evidence that defendant's
engineer discovered plaintiff's peril in time

to avoid his injury, and it is conclusively

shown that plaintiff was guilty of contribu-

tory negligence, which was the direct cause

of his injury, a peremptory instruction for

defendant is proper.

A verdict in favor of the railroad company,
in an action against it by an administrator,

is properly directed where the evidence shows

that deceased was a trespasser walking

on the track, that defendant's servants gave

warning of the approach of the train as soon

as they saw him, and did all they could to

stop the train when they saw that instead

of stepping from the track, as he might

have done, he merely increased his speed and

[X, E, 8, e, (I), (j)]

ran ahead of the train until it overtook him.
Bartlett v. Wabash R. Co., 220 111. 163, 77
N. E. 96.

Where it is uncontradicted that the engi-
neer and fireman did all within their power
to stop the train on discovering the injured
person's peril, and there is nothing from
which tlie contrary could be inferred, an
affirmative charge should be given for the
company. Harris v. Nashville, etc., R. Co.,

(Ala. 1907) 44 So. 962.
38. Alabama.— Stringer v. Alabama Min-

eral R. Co., 99 Ala. 397, 13 So. 75; Alabama
Great Southern R. Co. v. Chapman, 80 Ala.

615, 2 So. 738.

Arizona.—Arizona, etc., R. Co. v. Nevitt,
8 Ariz. 56, 68 Pac. 550.

Arkansas.— St. Louis Southwestern R. Co.
V. Graham, 83 Ark. 61, 102 S. W. 700.

California.— Noyes v. Southern Pac. R. Co.,

92 Cal. 285, 28 Pac. 288, (1890) 24 Pac. 927.
Colorado.— Kansas Pac. R. Co. o. Ward, 4

Colo. 30.

Illinois.— Lake Shore, etc., R. Co. v. En-
right, 227 111. 403, 81 N. E. 374 [affirming
129 111. App. 223]; Elgin, etc., R. Co. v.

Thomas, 215 111. 158, 74 N. E. 109; Chicago,
etc., R. Co. V. Smith, 180 111. 453, 54 N. E.
325 [affirming 77 111. App. 492] ; Pittsburgh,
etc., R. Co. V. Callaghan, 157 III. 406, 41
N. E. 909 [affirming 50 111. App. 676];
Kingma v. Chicago, etc., R. Co., 85 111. App.
138.

Kansas.— Hurdle v. Missouri Pac. R. Co.,

73 Kan. 769, 85 Pac. 287; Chicago Great
Western R. Co. v. Troup, 69 Kan. 854, 76
Pac. 859.

Kentucky.— Oliver v. Roach, 102 S. W.
274, 31 Ky. L. Rep. 284; McCabe n. Mays-
ville, etc., R. Co., 89 S. W. 683, 28 Ky. L.
Rep. 536.

Michigan.— Grand Rapids, etc., R. Co. v.

Martin, 41 Mich. 667, 3 N. W. 173.

Minnesota.— Mattes v. Great Northern R.
Co., 95 Minn. 386, 104 N. W. 234.

Mississippi.— Kansas City, etc., R. Co. v.

Chiles, 86 Miss. 361, 38 So. 498.

Missouri.— Haley v. Missouri Pac. R. Co.,

197 Mo. 15, 93 S. W. 1120, 114 Am. St. Rep.
743; Mockowilc v. Kansas City, etc., R. Co.,

196 Mo. 550, 94 S. W. 256 ; Scoville v. Hanni-
bal, etc., R. Co., 81 Mo. 434.

'New Bampshire.— Minot i'. Boston, etc., R.
Co., 74 N. H. 230, 66 Atl. 825; Brown v.

Boston, etc., R. Co., 73 N. H. 568, 64 Atl.

194.

New York.— Loomis v. Lake Shore, etc., R.
Co., 182 N. y. 380, 75 N. E. 228; Wood v.

New York Cent., etc., R. Co., 93 N. Y. App.
Div. 53, 86 N. Y. Suppl. 817; McCarty v.
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from the jury,'' as by granting or directing a nonsuit.*" But on the other hand
if the evidence is undisputed and is such that but one inference can be drawn
from it by reasonable minds, the question whether or not the injured party was
guilty of contributory neghgence becomes one of law for the determination of

the court,*' and it is error to submit it to the jury; but the court should dispose

of it, as by directing or granting a verdict for defendant.*^ In determining whether
or not plaintiff, because of his own negligence, has a case upon which to go to

the jury, defendant's testimony, where controverted, cannot be considered.*^ In
such case plaintiff is entitled to the full force of all uncontroverted facts and to

all his controverted evidence, and is to be allowed every reasonable and favorable

inference of fact deducible from all the evidence.**

(2) Children and Others Under Disability. It is ordinarily a question

for the jury whether a child, which is injured on or near railroad tracks, exercised

such care and prudence under the circumstances as would reasonably be expected
of it, regard being had to its age and condition.*^ It is also ordinarily a ques-

New York Cent., etc., R. Co., 73 N. Y. App.
Div. 34, 78 N. Y. Suppl. 321; Doll v. Lehigh
Valley R. Co., 52 N. Y. App. Div. 575, 65
N. Y. Suppl. 454; Thompson v. New York
Cent., etc., R. Co., 41 N. Y. App. Div. 78,
58 N. Y. Suppl. 193; Remer v. Long Island
R. Co., 48 Hun 352, 1 N. Y. Suppl. 124 \_af-

firmcd in 113 N. Y. 669, 21 N. E. 1116].
Pennsylvania.— Holt v. Pennsylvania R.

Co., 206 Pa. St. 356, 55 Atl. 1055; North
Pennsylvania R. Co. v. Kirk, 90 Pa. St. 15.

Texas.— Gulf, etc., R. Co. v. Matthews, 99
Tex. 160, 88 S. W. 192; Missouri, etc., R. Co.
V. Brown, (Civ. App. 1907) 101 S. W. 464;
Texas Midland R. Co. v. Byrd, 41 Tex. Civ.
App. 164, 90 S. W. 185; Gulf, etc., R. Co. v.

Matthews, (Civ. App. 1905) 89 S. W. 983
[reversed on other grounds in 100 Tex. 63,
93 S. W. 1068] ; Hutchens v. St. Louis South-
western R. Co., 40 Tex. Civ. App. 245, 89
S. W. 24; International, etc., R. Co. v.

Quinones, (Civ. App. 1904) 81 S. W. 757;
Missouri, etc., R. Co. v. Owens, (Civ. App.
1903) 75 S. W. 579; Over v. Missouri, etc.,

R. Co., (Civ. App. 1903) 73 S. W. 535;
Texas Midland R. Co. v. Crowder, 25 Tex.
Civ. App. 536, 64 S. W. 90; Missouri, etc.,

R. Co. V. Cardena, 22 Tex. Civ. App. 300, 54
S. W. 312; Gulf, etc., R. Co. v. Wagley, 1-5

Tex. Civ. App. 308, 40 S. W. 538.
United States.— Seaky v. Southern R. Co.,

151 Fed. 736, 81 C. C. A. 282; Thompson v.

Northern Pao. R. Co., 93 Fed. 384, 35 C. C. A.
357

See 41 Cent. Dig. tit. " Railroads," § 1377.
Crossing in front of train.— Where, in an

action for injuries received while attempt-
ing to cross immediately in front of a train,

the evidence is contradictory on the question
whether the train was or was not in motion,
the court may properly leave that question to

the jury, and instruct them that if they find

the train was then in motion, their verdict

shall be for defendant. Conway v. Troy, etc.,

R. Co., 1 N. Y. St. 587.
Dangerous path.— Where the path by the

side of defendant's railroad track on which
plaintiff was traveling when struck by de-

fendant's train was not at the time obviously
dangerous, whether plaintiff was negligent in

going that way, instead of some other equally

as convenient, is for the jury. Missouri, etc.,

R. Co. 11. Brown, (Tex. Civ. App. 1907) 101

S. W-. 464.

39. Hicks V. Union Pac. R. Co., 76 Nebr.
496, 107 N. W. 798.

40. Noyes v. Southern Pac. R. Co., 92 Cal.

285, 28 Pac. 288, (1890) 24 Pac. 927.

41. Mockowik v. Kansas City, etc., R. Co.,

196 Mo. 550, 94 S. W. 256; Haass v. Gal-

veston, etc., R. Co., 24 Tex. Civ. App. 135, 57
S. W. 855.

42. Wade v. Louisville, etc., R. Co., 54
Fla. 277, 45 So. 472; McClaren v. Indianapo-
lis, etc., R. Co., 83 Ind. 319; Gallagher v.

Northern Pac. R. Co., 94 Minn. 64, 101 N. W.
942; Haass v. Galveston, etc., R. Co., 24
Tex. Civ. App. 135, 57 S. W. 855; Kuehn
V. Missouri, etc., R. Co., 10 Tex. Civ. App.
649, 32 S. W. 88.

43. Mockowik v. Kansas City, etc., R. Co.,

196 Mo. 550, 94 S. W. 256.
44. Mockowik v. Kansas City, etc., R. Co.,

196 Mo. 550, 94 S. W. 256.

45. California.— Hynes u. San Francisco,
etc., R. Co., 65 Cal. 316, 4 Pac. 28, 31.

Delaware.— Tully v. Philadelphia, etc., R.
Co., 2 Pennew. 537, 47 Atl. 1019, 82 Am. St.

Rep. 425.

Massachusetts.— O'Connor v. Boston, etc.,

R. Corp., 135 Mass. 352.
Minnesota.— Monahan v. Chicago, etc., R.

Co., 88 Minn. 325, 92 N. W. 1115; Hepfel v.

St. Paul, etc., E. Co., 49 Minn. 263, 51 N. W.
1049.

Mississippi.—Illinois Cent. R. Co. v. Varna-
dore, (1894) 15 So. 9-33.

Missouri.—^Anderson v. LTnion Terminal R.
Co., 161 Mo. 411, 61 S. W. 874; Tobin v.

Missouri Pac. R. Co., (1891) 18 S. W. 996.

New York.— Corcoran v. New York El. R.
Co., 19 Hun 368.

Ohio.— Ficker v. Cleveland, etc., R. Co., 9

Ohio S. & C. PI. Dec. 804, 7 Ohio N. P. 600.

South Dakota.— Edwards v. Chicago, etc.,

R. Co., (1907) 110 N. W. 832, boy seven
years old struck while walking on the track.

Wisconsin.— Whalen !'.. Chicago, etc., R.
Co., 75 Wis. 654, 44 N. W. 849.

See 41 Cent. Dig. tit. " Railroads," § 1378.
Whether the injured child had sufficient dis-

cretion to be guilty of contributory negli-

[X, E, 8, e, (I), (k), (2)]
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tion for the jury whether or not a person hard of hearing/" or otherwise physically
disabled, exercised proper care and precaution at the time and place of the injury.*'

Whether or not the injured party was intoxicated and unable to care for himself

at the time is ordinarily a question of fact.^*

(3) Looking or Listening. Where the evidence is confiictiag or is such
that different inferences might be drawn therefrom, whether or not the party
injured exercised due care ia looking or Ustening for the approaching train or

car at the time of the accident is a question for the jury; *^ and it is error for the
court to withdraw the question from their consideration.^" Where, however, the
evidence is undisputed and is such that but one conclusion can be reasonably
drawn therefrom, it becomes a question of law for the court,^' and it may be
justified in directing a verdict for defendant. ^^

(4) Acts in Emergencies. "\ATiether or not the injured party exercised due
care and prudence to extricate hiniself from a position of sudden and unexpected
peril is usually a question for the jury under all the circumstances.^'

gence is a question for the jury. Davis v.

St. Louis Southwestern R. Co.," (Tex. Civ.
App. 1906) 92 S. W. S31; St. Louis, etc., R.
Co. V. Shifflet, (Tex. Civ. App. 1900) 56
S. W. 697.

46. Louisville, etc., R. Co. i'. JlcCombs, 54
S. W. 179, 21 Ky. L. Rep. 1232; McKeown
r. South Carolina, etc., R. Co., 08 S. C. 483,
47 S. E. 713.

47. See Kuehn r. ilissouri, etc., R. Co., 10
Tex. Civ. App. 649, 32 S. W. 88.

48. Hankerson r. Southwestern R. Co., 59
Ga. 593; Northern Pac. R. Co. i\ Craft, 69
Fed. 124, 16 C. C. A. 175.

49. Alabama.— Stringer [:. Alabama Min-
eral R. Co., 99 Ala. 397, 13 So. 75.

Illinois.—Illinois Terminal R. Co. ;;. Mitch-
ell, 214 III. 151, 73 X. E. 449; Illinois Cent.
R. Co. i:. Johnson, 123 111. App. 300 [af-
firmed in 221 111. 42, 77 X. E. 592] ; Chicago,
etc., R. Co. V. Jennings, 89 111. App. 335

;

Kingma v. Chicago, etc., R. Co., 85 111. App.
138.

Iowa.— Booth !-. Union Terminal R. Co.,
126 Iowa 8, 101 X. \V. 147.

Kentucky.— Perkins v. Chesapeake, etc., R.
Co., 123 Ky. 229, 94 S. AV. 636, 29 Ky. L.
Rep. 660.

Xew York.— Ominger i\ Xew York Cent.,
etc., R. Co., 4 Hun 159, 6 Thomps. & C. 498;
Collins V. New York, etc., R. Co., 55 N. Y.
Super. Ct. 31, 8 X". Y. St. 164 [affirmed in
112 X. Y. 665, 20 N. E. 413].
Xorth Carolina.— Ellcrbe r. Carolina Cent.

R. Co., 118 N. C. 1024, 24 S. E. 808.

Ohio.— Balser i\ Chicago, etc.. R. Co., 9
Oliio S. & C. PI. Dec. 523, 7 Ohio X. P.
482.

Texas.— Quit, etc., R. Co. v. Miller, 35
Tex. Civ. App. 116, 79 S. \\. 1109 [affirmed
in 98 Tex. 270, 83 S. W. 182]; Lumsden
r. Chicago, etc., R. Co., 31 Tex. Civ. xVpp.

604, 73 S. W. 428; Law r. Missouri, etc., R.
Co., 29 Tex. Civ. App. 134, 67 S. W. 1025;
Texas, etc., R. Co. v. Phillips, (Civ. App.
1896) 37 S. W. 620.

Wi,9consin.— Johnson r. Lake Superior
Terminal, etc., R. Co., 86 Wis. 64, 56 N. W.
161.

See 41 Cent. Dig. tit. " Railroads," § 1379.

[X, E. 8. e, (I), (k), (2)]

Whether a person injured by having his
foot caught in a frog at a switch saw the
frog, and knew it was dangerous, before
stepping on it, or whether he did not see it

until after he was caught, is for the jury.
Illinois Cent. R. Co. i. Crockett, 79 S. W.
235, 25 Ky. L. Rep. 1989.

50. Illinois Terminal R. Co. t'. Mitchell,
214 111. 151, 73 X". E. 449, holding that de-

fendant was not entitled to a peremptory in-

struction.

51. Lamport v. Lake Shore, etc., R. Co.,

142 Ind. 269, 41 X\ E. 586; Keller r. Erie
R. Co.. 98 N. Y. App. Div. 550, 100 X'. Y.
App. Div. 509, 90 N. Y. Suppl. 236 [affirmed
in 183 N. Y. 67, 75 X'. E. 965].

52. Lamport r. Lake Shore, etc., R. Co.,

142 Ind. 269, 41 X^. E. 586 (holding that
where, in an action against a railroad com-
pany for the death of a person on its track,
there is evidence that the deceased could
have seen the train in time to have avoided
the accident, which is not overcome, it is

proper to direct a verdict for defendant)
;

Freeh v. Philadelphia, etc., R. Co., 39 Md.
574; Lake Shore, etc., R. Co. v. Harris. 23
Ohio Cir. Ct. 400.

53. Colorado.— Colorado Midland R. Co. v.

Robbins, 30 Colo. 449, 71 Pac. 371.
Illinois.— Chicago, etc., R. Co. v. Smith,

180 111. 453, 54 N. E. 325 [afffi,rming 77 111.

App. 492] ; Pittsburgh, etc., R. Co. p. O'Don-
nell, 118 111. App. 335.

Mississippi.— Christian v. Illinois Cent. R.
Co., (1893) 12 So. 710, holding it to be a
question for the jury whether a party injured
on a trestle was negligent after seeing the
train and realizing his danger.

Missouri.— Neier i. Missouri Pac. R. Co.,

(1888) 6 S. W. 695.

New York.— Remer v. Long Island E. Co.,
36 Hun 253.

If it is not necessary for plaintiff to decide
suddenly and unexpectedly between different

ways of escaping from danger but he has time
and opportunity to observe his surroundings,
and the exercise of what may be termed " com-
mon sense " would have been sufficient to have
assured him of safety or warned him of dan-
ger and he deliberately adopts or adopts witk-
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(ii) Injuries to Persons at Stations. Where in an action for injury to a

person at a station, the evidence is conflicting or is such that different inferences

might be drawn therefrom, the question wliether defendant was negligent,''^ as in

permitting a hole to remain in the platform,^^ or whether or not the party injured

was guilty of contributory negligence,^" should be submitted to the jury under
proper instructions from the court. ^' Where, however, the evidence is undis-

puted and is such that but one inference can reasonably be drawn therefrom,

such questions should be determined and disposed of by the court.** The limit

of time under all conditions under which a person may lawfully visit a station

is a question of fact.^"

(hi) Injuries to Persons Working On or Near Cars or Tracks.
In an action for injuries received by one who at the time was lawfully engaged in

work upon or about a railroad company's tracks or cars, it is ordinarily a question

for the jury under all the evidence, whether or not the company was negligent,""

out deliberation the course that is obviously
dangerous, the question of his negligence is

one of law for the court, and not one of fact
for the jury. Chicago, etc., R. Co. v. Lilley,

4 Nebr. (Uuoff.) 286, 93 N. W. 1012.
An error of judgment, in stepping upon a

railroad track, in an emergency, if the proof
is not clear as to the elements of time and
space on which such judgment was based,
should not be held negligence as matter of
law, but the question should be left to the
jury. Bernhardt v. Rensselaer, etc., R. Co.,

1 Abb. Dec. {N. Y.) 131, 23 How. Pr. 166
[affirming 32 Barb. 165, 19 How. Pr. 199].
54. Pennsylvania Co. v. Reidy, 99 111. App.

477 [affirmed in 198 111. 9, 64 N. E. 698]
(holding that the question as to whether a
railroad company is guilty of negligence in
the management of its trains in running them
at a high rate of speed past a station, or
stopping place on a railroad running parallel

to it, at which another train has stopped for

the purpose of discharging and receiving pas-
sengers is a question for the jury) ; Grand
Rapids, etc., R. Co. v. Martin, 41 Mich. 607,
3 N. W. 173; Corcoran v. New York El. R.
Co., 19 Hun (N. Y.) 368.
The questions, what grounds are reasonably

near to the depot platform, and whether per-
sons will naturally be likely to go thereon,
requiring the railroad to keep the same in a
safe condition, are generally for the jury.
Banderob i;. Wisconsin Cent. R. Co., 133 Wis.
249, 113 N. W. 738.

55. Janes v. Missouri Pac. R. Co., 107 Mo.
480, 18 S. W. 31.

56. Alabama.—Alabama Great Southern R.
Co. r. Arnold, 84 Ala. 159, 4 So. 359, 5 Am.
St. Rep. 354, holding that where there is

evidence that plaintiff in leaving a ticket
office was cautioned to " look out for the
steps," and that he crossed the platform
obliquely and fell to the right of them, the
question of contributory negligence is for the
j"i-y.

Kansas.— Chicago, etc., R. Co. v. Parkin-
son, 56 Kan. 652, 44 Pac. 615, refusal to
direct a verdict for defendant held proper.

Massachusetts.— Wheelock v. Boston, etc.,

R. Co., 105 Mass. 203.
New York.— Collis ;. iTew York Cent, etc.,

S. Co., 71 Hun 504, 24 N. Y. Suppl. 1090;

Conklin v. New York Cent., etc., R. Co., 17

N. Y. Suppl. 651.
United States.— Jones v. East i'ennessee,

etc., R. Co., 128 U. S. 443, 9 S. Ct. 118, 32
L. ed. 478, directing verdict for defendant
held error.

See 41 Cent. Dig. tit. "Railroads," § 917.

57. Archer v. New York, etc., R. Co., 19
N. Y. Wkly. Dig. 10, holding that, in an
action for injuries sustained by one who was
standing on a depot platform and was struck
by defendant's train, it is error to charge
that the jury may determine for themselves
what precaution defendant was bound to
take, as what such precautions might be
supposed to be should be defined by the court.

58. Martyn v. New York, etc., R. Co., 176
Mass. 401, 57 N. E. 671; Dell v. Phillips
Glass Co., 169 Pa. St. 549, 32 Atl. 601 (con-

tributory negligence) ; Chattanooga, etc., R.
Co 0. Downs, 106 Fed. 641, 45 C. C. A. 511
( contributory negligence )

.

59. Klugherz v. Chicago, etc., R. Co., 90
Minn. 17, 95 N. W. 586, 101 Am. St. Rep.
384, holding that it is error to instruct that
a railroad company owes a duty of ordinary
care to a person on its station grounds for a
lawful purpose near the time when a train is

about to arrive or depart, for the purpose
of seeing a person whom he supposes is

going away on the train, since it is for

the jury to determine whether the length
of time a person is at the station before
train time is reasonable.

60. Indiana.— Pittsburgh, etc., R. Co. v.

Cozatt, 39 Ind. App. 682, 79 N. E, 534.
Michigan.— Breeze v. Mackinnon Mfg. Co.,

140 Mich. 372, 103 N. W. 908.
Mississippi.— Bell v. Southern R- Co.,

(1901) 30 So. 821.

Nebraska.— Chicago, etc., R. Co. v. Giffen,

70 Nebr. 66, 96 N. W. 1014.

New Hampshire.— Mitchell v. Boston, etc.,

R. Co., 68 N. H. 96, 34 Atl. 674.

New York.— Kowalewska v. New York,
etc., R. Co., 72 Hun 611, 25 N. Y. Suppl. 184.

Utah.— Hickey v. Rio Grande Western R.
Co., 29 Utah 392, 82 Pac. 29, holding that
in an action for injuries to a teamster en-

gaged in loading his dray from a freight
car, such injuries being caused by his horses
taking fright at a sudden escape of steam

[X. E, 8, e, (ill)]
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as in starting or sending cars against the car on or about which the injured party
was working, '^ or in not maintaining safe premises or appliances for loading or

unloadiag cars/^ or whether or not the injured party was guilty of contributory

negUgence at the time/^ as whether or not he exercised due care and precaution
for his safety while loading or unloading a car."*

(iv) Removal of Trespasser. In an action for iajuries received by a
trespasser in being removed from a train or car, it is ordinarily a question for

the jury imder all the evidence, whether such trespasser was in fact forcibly ejected

from a locomotive, whether the engineer was
in the exercise of ordinary care or whether
he heedlessly or negligently permitted the
steam to escape is a question for the jury
under the evidence.

United States.— Chicago, etc., E. Co. v.

O'Brien, 153 Fed. 511, 82 C. C. A. 461
(whether a speed of seventy or seventy-five
miles per hour, on a down grade and curve,
whereby the train is derailed, and an ex-

press messenger killed, is negligence) ; To-
ledo, etc., R. Co. .V. Connolly, 149 Fed. 398,
79 C. C. A. 218 (whether backing car into a
switch without notice to the superintendent
of a milling company, working near the
track, is negligence )

.

See 41 Cent. Dig. tit. "Railroads," § 918.
A nonsuit is proper where there is no evi-

dence from which the jury could have in-

ferred the existence of the negligence relied

upon as a ground for recovery. Coleman i\

Wrightsville, etc., R. Co., 114 Ga. 386, 40
S. E. 247.

61. Arkansas.— Little Rock, etc., il. Co. v.

Cross, 78 Ark. 220, 93 S. W. 981.

Georgia.—Atlanta, etc., R. Co. r. Roberts,-
116 Ga. 505, 42 S. E. 753, motion for nonsuit
held properly overruled.

Massachusetts.— Hartford v. New York,
etc., R. Co., 184 Mass. 365, 68 N. E. 835.

Missouri.— Spotts 0. Wabash Western R.
Co., Ill Mo. 380, 20 S. W. 190, 33 Am. St.

Rep. 531; Ridings v. Hannibal, etc., R. Co.,

33 Mo. App. 527.

Nebraska.— Chicago, etc., R. Co. r. Giifen,

TO Nebr. 66, 96 N. W. 1014.

Neio York.— Murphy r. Xew York Cent.,

etc., R. Co., 118 N. Y. 527, 23 ^^ B. 812
[affirming 44 Hun 242] ; Barton r. New York
Cent., etc., R. Co., 1 Thomps. & C. 297 [.af-

firmed in 56 i'^". Y. 660].
See 41 Cent. Dig. tit. "Railroads," § 918.

Question of delivery.— Wliere a car con-

taining live stock on reaching its destination

is backed down to a cattle chute which is

the only place where the stock could be un-

loaded, and detached from the train, it is a
question for the jury whether a delivery to

the shipper, injured while unloading the

car, was intended. Brown v. Pontiac, etc.,

E. Co., 133 Mich. 371, 94 N. W. 1050.

62. Southern R. Co. v. Goddard, 121 Ky.
567, 89 S. W. 675, 28 Ky. L. Eep. 523;
Cogdell V. Wilmington, etc., R. Co., 124 N. C.

302, 32 S. E. 706 ; Ryan v. New York, etc.,

E. Co., 115 Fed. 197 [affirmed in 120 Fed.

1020, 56 C. C. A. 683].

63. Pittsburg, etc., R. Co. !'. Bovard, 223

111. 176, 79 N. E. 128 [affirming 121 111. App.

49] ; Chicago, etc., E. Co. v. Pettit, 111 111.

[X, E, 8, e, (in)]

App. 172 [reversed on the facts in 209 111.

452, 70 N. E. 591]; Pittsburgh, etc., E. Co.

V. Cozatt, 39 Ind. App. 682, 79 N. E. 534;
Chicago, etc., E. Co. v. Stephenson, 33 Ind.

App. 95, 69 N. E. 270; Murray v. Fitchburg
E. Co., 165 Mass. 448, 43 N. E. 190; Felch
V. Concord R. Co., 66 N. H. 318, 29 Atl.

557.

Children.— Where a child is killed or in-

jured while coupling cars at the request of

an employee of a railroad, it is for the jury
to determine whether he had sufficient dis-

cretion to recognize the danger and guard
against it. Kentuckv Cent. E. Co. o. Gas-
tineau, 83 Ky. 119.

64. Illinois.— Chicago, etc., R. Co. v. Goe-
bel, 20 111. App. 163 [affirmed in 119 111.

515, 10 N. E. 369].
loica.— Watson v. Wabash, etc., E. Co.,

66 Iowa 164, 23 N. W. 380.

Kentucky.— Southern E. Co. v. Goddard,
121 Ky. 567, 89 S. W. 675, 28 Ky. L. Rep.
523 ; Cincinnati, etc., R. Co. v. Vaught, 78
S. W. 859, 25 Ky. L. Rep. 1766, 1870.

Massachusetts.— Hartford v. New York,
etc., R. Co., 184 Mass. 365, 68 N. E. 835;
Meguire v. Fitchburg R. Co., 146 Mass. 379,
15 N. E. 904.

Michigan.— Fitzpatrick v. Michigan Cent.

R. Co., 149 Mich. 194, 112 N. W. 915; Brown
V. Pontiac, etc., R. Co., 133 Mich. 371, 94
N. W. 1050; Chadderdon v. Michigan Cent.
R. Co., 100 Mich. 293, 58 N. W. 998.

Mississippi.— Bell v. Southern R. Co.,

(1901) 30 So. 821.

Vew Hampshire.— Mitchell v. Boston, etc.,

E. Co., 68 N. H. 96, 34 Atl. 674.

New York.— Conlan v. New York Cent.,

etc., E. Co., 74 Hun 115, 26 N. Y, Suppl. 659
[affirmed in 148 X. Y. 748, 43 N. E.

986].
Pennsylvania.— Christman r. Philadelphia,

etc., E. Co., 141 Pa. St. 604, 21 Atl. 738.

Texas.—-Gulf, etc., E. Co. v. Wittnebert,
(Civ. App. 1907) 104 S. W. 424 [reversed
on other grounds in (1908) 108 S. W. 150];
St. Louis, etc., E. Co. v. Holmes, (Civ. App.
1899) 49 S. W. 658.

See 41 Cent. Dig. tit. " Eailroads," § 918.

Care of team.— Whether or not the in-

jured party was guilty of contributory neg-

ligence in the manner in which he managed
and placed his team while loading or un-
loading a car is a question for the jury.
Allen ('. Florence, etc., E. Co., 15 Colo. App.
213, 61 Pac. 491; Illinois Cent. R. Co. v.

Keller, 77 111. App. 474; Kalembach v. Michi-
gan Cent. E. Co., 87 Mich. 509, 49 N. W.
1082; Hickey r. Eio Grande Western R. Co.,

29 Utah 392, 82 Pac. 29.
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by a railroad servant/" whether the act of removal was within the scope of the

employee's authority,"^ whether or not under the circumstances the railroad

company was negligent in forcibly removing/' or causing such trespasser to jump
from a moving train or car/^ and whether such negligence was the proximate cause

of the injury,"' or whether or not the trespasser was guilty of contributory negli-

gence in jumping or otherwise attempting to get off the train or car while in motion,

upon the orders of a servant in charge of the train.™

(v) WiLFVL, Wanton, or Gross Negligence. In accordance with the

general rules above stated the question of wantonness and wilfulness," or gross

Delivery of car.— Where a shipper of live

stock agrees with the- company's agent that
when the car reaches its destination it shall
be backed down to a cattle chute which is in
fact done, it is a question for the jury
whether the shipper, injured while unloading
the car, had the right to assume that the
car had been delivered to him. Brown v.

Pontiac, etc., R. Co., 133 Mich. 371, 94 N. W.
1050.

65. Morris v. Louisville, etc., E,. Co., 61
S. W. 41, 22 Ky. L. Rep. 1593; Parulo v.

Philadelphia, etc., R. Co., 145 Fed. 664.
66. Chicago Great Western R. Co. v. Troup,

69 Kan. 854, 76 Pac. 859; O'Banion v. Mis-
souri Pac. R. Co., 65 Kan. 352, 69 Pac. 353
(holding that it is a question for the jury
whether a brakeman who forcibly ejected a
trespasser from a car did so in the discharge
of the duty he owed tc the company to re-

move such persons, or for the purpose of
extorting money from such trespasser, or
out of resentment for his failure to pay on a
demand for money made by the brakeman) ;

Lang 0. New York, etc., R. Co., 80 Hun
(N. Y.) 275, 30 N. Y. Suppl. 137; Polatty
V. Charleston, etc., R. Co., 67 S. C. 391, 45
S. E. 932, 100 Am. St. Rep. 750; Texas, etc.,

E. Co. V. Buch, (Tex. Civ. App. 1907) 102
S. W. 124 [reversed on other grounds in

(1907) 105 S. W. 987]; Houston, etc., R.
Co. V. Bowen, 36 Tex. Civ. App. 165, 81 S. W.
80.

Question for court.— Where the brakeman
who ejected a trespasser and other brake-
men testify that it was the brakeman's duty
to put trespassers oflf, it is error to leave

it to the jury to determine whether such
ejection was a part of the duty of the brake-

man. Farber v. Missouri Pac. R. Co., 130

Mo. 272, 40 S. W. 932.

Where there is evidence that the company's
brakeman habitually violated a rule expressly
denying brakemen authority to eject tres-

passers from trains, the question of the

brakeman's authority to eject the person
injured is for the jurv. Texas, etc., R. Co.

V. Buch, (Tex. Civ. App. 1907) 102 S. W.
124 [reversed on other grounds in (1907) 105

S. W. 987].
67. Iowa.— Johnson v. Chicago, etc., R. Co.,

123 Iowa 224, 98 N". W. 642, holding that

whether the ejection of a trespasser from a

moving train is made under such circum-

stances as to endanger life or limb is a ques-

tion of fact where the evidence of the speed

of the train is conflicting, although there is

some evidence that it was moving faster than

a man could run.

Kentucky.— Morris v. Louisville, etc., R.
Co., 61 S. W. 21, '22 Ky. L. Rep. 1593.

Missouri.— Brill v. Eddy, 115 Mo. 590, 22
S. W. 488.

New York.— Hill v. Baltimore, etc., R. Co.,

75 N. Y. App. Div. 325, 78 N. Y. Suppl. 134.

Pennsylvania.— Pennsylvania R. Co. D.

Vandiver, 42 Pa. St. 365, 82 Am. Dec. 520.

See 41 Cent. Dig. tit, "Railroads," § 920.

68. Georgia.— Branham v. Central R. Co.,

78 Ga. 35, 1 S. E. 274.

Mississippi.— Thompson v. Yazoo, etc., R.
Co., 72 Miss. 715, 17 So. 229.

North Carolina.— Cook v. Southern R. Co.,.

128 N. C. 333, 38 S. E. 925.

Pennsylvania.— Pollack v. Pennsylvania R.
Co., 210 Pa. St. 631, 60 Atl. 311, 105 Am...

St. Rep. 843.
yeicos.— Texas, etc., R, Co. v. Buch, (1907)

105 S. W. 987 [reversing (Civ. App. 1907

>

102 S. W. 124].
See 41 Cent. Dig. tit. "Railroads," § 920.
69. Hill V. Baltimore, etc., R. Co., 75 N. Y.

App. Div. 325, 78 N. Y. Suppl. 134.

70. Kline v. Central Pac. R. Co., 37 Cal.

400, 99 Am. Dec. 282; Benton v. Chicago,
etc., R. Co., 55 Iowa 496, 8 N. W. 330.

71. Alabama.— Mobile, etc., R. Co. v.

Smith, (1907) 45 So. 57; Alabama Great
Southern R. Co. v. Hamilton, 135 Ala. 343,
33 So. 157.

California.— Esrey v. Southern Pac. Co.,

103 Cal. 541, 37 Pac. 500.
Georgia.— Forrest ;;. Georgia R., etc., Co.,

128 Ga. 77, 57 S. E. 98, holding that where
plaintiff was a trespasser on defendant's en-

gine and was ordered by the engineer to alight
therefrom, and the latter suddenly started
the train and threw plaintiff to the ground,
the question whether the engineer's conduct
was wanton is for the jury.

Illinois.— Illinois Cent. R. Co. v. Leiner,
202 111. 624, 67 N". E. 398, 95 Am. St. Rep.
266 [affirming 103 III. App. 438] ; Chicago,
etc., R. Co. V. Murowski, 179 111. 77, 53 N. E.

572 [affirming 78 111. App. 661], holding
that it cannot be said as a matter of law
in an action for injuries to one struck by a
train that the engineer's omission to give
warning by ringing the bell or sounding
the whistle as required by Hurd Rev. St.

(1897) p. 1250, c. 114, § 70, is not evidence
of wilful or wanton misconduct. 1/U<pC bz.0

Indiana.— Evansville, etc., R. Co. v. Wolf,
59 Ind. 89, holding that what does or does
not " necessarily involve or evince a willing-

ness to inflict injury " cannot be stated as a
proposition of law and is wholly a question
for the jury.

[X, E, 8, e, (V)]
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negligence," of a railroad company in causing the injury complained of is ordi-
narily a question for the jury, unless the evidence is undisputed and is insuffi-

cient to support an inference of wilful, wanton, or reckless misconduct, in which case
the question should not be submitted to the jury," but may be disposed of by the
court without the intervention of the jury, as by directing a finding or verdict for

defendant,'* or by granting or directing a nonsuit.'^ Where plaintiff's own evi-

dence shows contributory negligence and fails to establish 'prima facie wanton-
ness, the question should not be submitted to the jury but a judgment of non-
suit should be entered."

f. Instructions— (i) Form and Sufficiency in General. The general

rules applicable to instructions in civil actions,'" and particularly in actions

for negligence,'* apply in actions for injuries to persons on or near railroad tracks.

In charging the jury in such an action, the court should correctly state the law
of the case, apphcable to defendant's negligence, '° in definite and exphcit terms,*"

Kansas.— Chicago Great Western R. Co.

V. Troup, 69 Kan. 854, 76 Pac. 859.

Kentucky.— Hammill v. Louisville, etc., R.
Co., 93 Ky. 343, 20 S. W. 263, 14 Ky. L. Rep.
291.

United States.— McGhee v. Campbell, 101

Fed. 936, 42 C. C. A. 94, holding that upon
an issue as to wanton and reckless negli-

gence in the running of a railroad train

which ran down a hand-car in the night and
killed plaintiff's intestate, it is not error to

refuse to direct a verdict for defendant after

the testimony of several witnesses that the

train was being run at a, speed of twenty-
five miles an hour with no headlight burning
on the engine.

72. Louisville, etc., R. Co. v. Logsdon, 114
Ky. 740, 71 S. W. 905, 24 Ky. L. Rep. 1566;
Hartford v. New i'ork, etc., R. Co., 184 Mass.
365, 68 N". E. 835; Murray v. Fitchburg R.
Co., 165 Mass. 448, 43 N. E. 190.

73. Nashville, etc., R. Co. v. Harris, 142
Ala. 249, 37 So. 794, 110 Am. St. Rep. 29.

74. Illinois Cent. R. Co. v. O'Connor, 189
111. 559, 59 N. E. 1098 [reversing 90 111.

App. 142].
75. Kennedy v. Denver, etc., R. Co., 10

Colo. 493, 16 Pac. 210; Gregory v. Cleveland,

etc., R. Co., 112 Ind. 385, 14 N. E. 228.

76. Kennedy v. Denver, etc., R. Co., 10
Colo. 493, 16 Pac. 210.

77. See, generally. Trial.
78. See, generally, Negligence, 29 Cyc.

643.

V9. Macon, etc., R. Co. v. Parker, 127 Ga.
471, 56 S. E. 616; Louisville, etc., R. Co. v.

Brown, 107 S. W. 321, 32 Ky. L. Rep. 1002
(instruction held to require too great a de-

gree of care of defendant to avoid injuring
plaintiff at a station on the approach of a
train) ; Houston, etc., R. Co. r. Adams, 44
Tex. Civ. App. 288, 98 S. W. 222 (holding
an instruction to be erroneous for omitting to

require some dereliction of duty, independent
of the mere backing of a train against a
car) ; St. Louis, etc., R. Co. v. Penlaw, (Tex.
Civ. App. 1896) 36 S. W. 295.

Instructions held proper or erroneously re-

fused as to defendant's negligence in failing

to exercise proper precautions after the in-

jured party's peril was discovered (Alabama

[X, E, 8, e, (v)]

Great Southern R. Co. v. Guest, 144 Ala. 373,
39 So. 654; Lange i;. Missouri Pac. R. Co.,

208 Mo. 458, 106 S. W. 660; Houston, etc.,

R. Co. V. Finn, (Tex. Civ. App. 1908) 107
S. W. 94 [affirmed in (1908) 109 S. W. 918]

;

Nacogdoches, etc., R. Co. v. Beene, (Tex. Civ.

App. 1907) 106 S. W. 456; Texas, etc., R. Co.
r. Scarborough, (Tex. Civ. App. 1907) 104
S. W. 408 [affirmed in (1908) 108 S. W.
804] : International, etc., R. Co. v. Munn,
(Tex. Civ. App. 1907) 102 S. W. 442; St.

Louis Southwestern R. Co. v. Hunt, (Tex.
Civ. App. 1907) 100 S. W. 968]) ; in failing

to keep a proper lookout and give the proper
signals (Rio Grande, etc., R. Co. r. Mar-
tinez, 39 Tex. Civ. App. 460, 87 S. W. 853) ;

or as to the degree of care required to dis-

cover children on the track (Missouri, etc.,

R. Co. V. Hammer, 34 Tex. Civ. App. 354,
78 S. W. 708).

Instructions authorizing a recovery for neg-
ligence which was not the proximate cause
of the injury are erroneous. Cogdell v. Wil-
mington, etc., R. Co., 130 N. C. 313, 41 S. E.

541 ; Rio Grande, etc., R. Co. v. Martinez,
39 Tex. Civ. App. 460, 87 S. W. 853.

In Georgia, in an action for injuries caused
by being struck by defendant's engine while on
its tracks, it is not error to give in the charge
Code, § 3033, providing that for injuries

inflicted in the operation of their roads, rail-

road companies shall make it appear that

their agents have exercised all ordinary and
reasonable care and diligence, the presump-
tion in such cases being against the company.
Western, etc., R. Co. v. Abbott, 74 Ga.

851.

In an action for injury from a train while

plaintiff was trespassing on a trestle, the only

instruction that should be given is to tell the

jury that plaintiff was a trespasser and that

defendant owed him no lookout duty but was
bound only to exercise reasonable diligence

after his peril was actually discovered to

avoid injuring him. Louisville, etc., R. Co.

r. Woolfork, 99 S. W. 294, 30 Ky. L. Rep.
569.

80. Johnson v. Chicago, etc., R. Co., 58
Iowa 348, 12 N. W. 329 (instructions in an
action to recover damages for ejecting a tres-

passer from a railroad station house held to
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defining, when necessary, the different terms or expressions used," and applying
the law to the facts of the case.^^ Such instructions should be applicable to the
issues,*' and to the facts which are admitted or which the evidence tends to prove,**

be sufficiently explicit) ; West Virginia Cent.,

etc., R. Co. V. State, 90 Md. 652, 54 Atl. 669,
61 L. E. A. 574.

81. Texas, etc., R. Co. r Short, (Tex. Civ.
App. 1900) 58 S. W. 56, holding that where
the court charges that if defendant failed to
use ordinary care, etc., and such want of
ordinary care was a proximate cause of the
injuries to plaintiff, it should also give
an instruction defining the term " proximate
cause " as used in the charge.

82. Texas, etc., R. Co. r. Bhort, (Tex. Civ.
App. 1900) 58 S. W. 56.

83. See in/ro, X, E, 8, f, (in).
84. Baltimore, etc., R. Oo. v. Charvat, 94

JId. 569, 51 Atl. 413; Anderson v. Union
Terminal R. Co., 161 Mo. 411, 61 S. W. 874;
Willis V. Atlantic, etc., R. Co., 122 N. C.

905, 29 S. E. 941; International, etc., R. Co.
V. Jackson, 41 Tex. Civ. App. 51, 90 S. W.
918.

Instructions held proper or erroneously re-

fused as being applicable to the facts of

the case in respect to defendant's negligence
and consequent liability, under Ga. Civ. Code,

§ 2321 (Atlanta, etc., R. Co. v. Roberts, 116
Ga. 605, 42 S. E. 753); in backing a train
upon a side-track while cars are being loaded
thereon without reasonable notice or warning
to persons engaged in such loading (Missouri,
etc., R. Co. r. Thomas, (Tex. Civ. App. 1909)
107 S. W. 868; Copley v. Union Pac. R. Co.,

26 Utah 301, 73 Pac. 517); in removing a
trespasser from a train (Lewis v. Norfolk,
etc., R. Co., 132 N. C. 382, 43 S. E. 919;
Houston, etc., R. Co. ;;. Rutherford, 94 Tex.
518, 62 S. W. 1056 [affirming (Civ. App.
1901) 62 S. W. 1069]) ; in failing to exercise

proper precautions after discovering the in-

jured party's peril (Prince v. Illinois Cent. R.
Co., 99 S. W. 293, 30 Ky. L. Rep. 469 ; Brown
V. Griffin, 71 Tex. 654, 9 S. W. 546; Missouri,
etc., R. Co. ('.' Saunders, (Tex. Civ. App.
1907) 103 S. W. 457 {reversed on other
grounds in (1908) 106 S. W. 321]; Texas,
etc., R. Co. V. Patterson, (Tex. Civ. App.
1907) 102 S. W. 138; Texas, etc., R. Co. i;.

Ball, (Tex. Civ. App. 1903) 73 S. W. 420
[reversed on other grounds in 96 Tex. 622,
75 S. W. 4]).

Instructions held erroneous or properly re-

fused.: As not being applicable to the evi-

dence in respect to defendant's negligence gen-
erally (Woodruff V. Georgia Pac. R. Co., 86
Ga. 318, 12 S. E. 749; Baltimore, etc., R. Co.

V. Deck, 102 Md. 669, 62 Atl. 958); in not dis-

covering the injured party's peril in time to

prevent the injury (St. Louis, etc., R. Co. v.

Jordan, 65 Ark. 429, 47 S. W. 115; South-
ern R. Co. V. Hill, 125 Ga. 354, 54 S._ B.

113); in failing to use proper precautions
after the injured party's peril was discov-

ered (Smith v. Illinois Cent. R. Co., 90 S. W.
254, 28 Ky. L. Rep. 723; Woods v. Wabash
R. Co., 188 Mo. 229, 86 S. W. 1082; Shetter
V. Ft. Worth, etc., R. Co., (Tex. Civ. App.

1900) 58 S. W. 179, 30 Tex. Civ. App. 536,

71 S. W. 31; St. Louis, etc., R. Co. v. Brown,
30 Tex. Civ. App. 57, 69 S. W. 1010; Inter-

national, etc., R. Co. V. Eason, (Tex. Civ.

App. 1896) 35 S. W. 308; Tyler v. Sites, 88
Va. 470, 13 S. E. 978). As restricting the

rights of the parties to immaterial facts.

Pittsburgh, etc., R. Co. t'. Cozatt, 39 Ind.

App. 682, 79 N. E. 534. Thus an instruction

to find for plaintifl', if from the evidence the

jury believe the accident was caused by the

improper construction of a car, is properly

refused where there is evidence showing that

it was caused by the rate of speed and there

is no evidence tending to show a faulty con-

struction. Missouri, etc., R. Co. v. Lyons,

(Tex. Civ. App. 1899) 53 S. W. 96. So where
there is no evidence that defendant saw or

knew of the injured party's danger, an in-

struction that, although there was contribu-

tory negligence, yet if the injury could have
been prevented by reasonable care on the

part of the defendant's employees after dis-

covering the danger, defendant is liable, is

erroneous. Williams v. Kansas City, etc.,

R. Co., 96 Mo. 275, 9 S. W. 573. So where
there is evidence warranting a, finding that

plaintifl was a trespasser, a request assuming
that plaintiff owed defendant the duty of

exercising ordinary care is properly refused.

Hern !7. Southern Pac. Co., 29 Utah 127, 81

Pac. 902.
Where the admitted facts require proof of

wilful or wanton injury to authorize a re-

covery, and the declaration charges mere neg-

ligence, it is error to give an instruction

authorizing a recovery upon proof of the neg-

ligence charged in the declaration (Illinois

Cent. R. Co. v. Eicher, 202 111. 556, 67 N. E.

376 [reversing 100 111. App. 599] ) ; and such
error is not cured by an instruction given at

defendant's request requiring proof of wilful

or wanton injury (Illinois Cent. R. Co. v.

Eicher, supra).
Unavoidable accident.— The failure of de-

fendant to plead unavoidable accident does
not defeat his right to an instruction thereon
where there is evidence tending to show that

the injury was a result of such accident.

Galveston, etc., R. Co. v. Washington, 94
Tex. 510, 63 S. W. 534 [affirming 25 Tex.

Civ. App. 600, 63 S. W. 538].
The issue as to whether defendant, by the

exercise of reasonable care, after plaintiff's

negligence could have avoided the injuries

should be submitted, after submitting the

issues as to the negligence of plaintiff and
defendant, where there is evidence on which
to base it. Baker i-. Wilmington, etc., R.
Co., 118 N. C. 1015, 24 S. E. 415.

An instruction based upon a hypothetical

case not supported by the evidence or omit-

ting material portions thereof, and which
tends to mislead the jury, should not be
given. Seaboard, etc., iR,. Co. v. Joyner, 92
Va. 354, 23 S. E. 773.

[X, E, 8, f, (I)]



912 [33 CycJ RAILROADS

and should not be confusing or misleading,*' argumentative/" or conflicting,

inconsistent, or contradictory." To be sufficient, the instruction should be com-
plete in itself, but instructions are to be considered as a whole and the fact that
one portion considered separately might be open to objection does not constitute
error, if the charge is correct in its entirety;** An instruction which covers the
case generally is ordinarily sufficient in the absence of a request for further instruc-

tions in detail.*' Although it is error to refuse a proper request not sufficiently

covered by other charges as given,"" such request need not ordinarily be given in

85. Instructions held misleading: In gen-
eral. Mobile, etc., R. Co. v. Blakely, 59 Ala.
471; Baltimore, etc., R. Co. v. Charvat, 94
Md. 569, 51 Atl. 413; Cederson i. Oregon
R., etc., Co., 38 Oreg. 343, 62 Pac. 637, 63
Pac. 763; White v. Augusta, etc., R. Co., 30
S. Ct. 218, 9 S. E. 96; Sabine, etc., R. Co.
V. Hanks, 79 Tex. 642, 15 S. W. 476; San
Antonio, etc., R. Co. i. Jazo, (Tex. Civ. App.
1894) 25 S. W. 712. As to defendant's neg-
ligence in failing to use proper precautions
to avoid a discovered peril. International,
etc., R. Co. r. Garcia, 75 Tex. 583, 13 S. W.
223; Gulf, etc., R. Co. v. Hill, (Tex. Civ.

App. 1900) 58 S. W. 255; Texas, etc., R. Co.
V. Harby, 94 Fed. 303, 36 C. C. A. 353. As
to defendant's negligence in failing to keep
a lookout for children on the track. Thomas
V. Chicago, etc., R. Co., 93 Iowa 248, 61 N. W.
967. In failing to state whether the engineer
had reason to apprehend the presence of any
one on the track, whether he saw deceased in

time to stop his engine, and whether de-

ceased used ordinary care in going on the
track. Chicago, etc., R. Co. v. White, 26
111. App. 586. As to defendant's wantonness
or recklessness. Louisville, etc., R. Co. v.

Orr, 121 Ala. 489, 26 So. 35. On the issue
whether proper care required defendant to

warn persons working on the track, that a
train was about to be moved. Chicago, etc.,

E. Co. r. Anderson, 166 111. 572, 46 N. E.
1125 [affirming 67 111. App. 386].
Instructions held not misleading: In gen-

eral. Hughes V. Detroit, etc., R. Co., 78
Mich. 399, 44 N. W. 396. As to right of

plaintiff to be in station. Croft v. Chicago,
etc., R. Co., 132 Iowa 687, 108 N. W. 1053.

As to defendant's negligence in failing to use
proper precautions to avoid the discovered
peril. International, etc., R. Co. r. Munn,
(Tex. Civ. App. 1907) 102 S. W. 442; Oli-

vares v. San Antonio, etc., R. Co., 37 Tex.
Civ. App. 278, 84 S. W. 248; Missouri, etc.,

R. Co. V. Hammer, 34 Tex. Civ. App. 354,

78 S. W. 708. As to defendant's negligence

in failing to have a lookout on the end of

cars. JafE v. Missouri Pac. R. Co., 205 Mo.
450, 103 S. W. 1026.

An instruction mingling two theories of
defense, as that ijitestate was walking along
the tracks and was a trespasser, and was
walking across the tracks at the station in

a negligent manner, tends to mislead the

jury. Chicago, etc., R. Co. v. Huston, 95

in. App. 350 [affirmed in 196 111. 480, 63

N. E. 1028].
The word "foresight," in a charge that if

defendant " in the exercise of care, prudence,

and foresight should have had the track

[X, K, 8, f, (I)]

protected so as to avoid danger therefrom,''

is not misleading. Gulf, etc., R. Co. v. Wal-
ker, 70 Tex. 126, 7 S. W. 831, 8 Am. St. Rep.
582.

86. Alabama Great Southern R. Co. v.

Guest, 144 Ala. 373, 39 So. 654; Missouri,
etc., R. Co. V. Owens, (Tex. Civ. App. 1903)
75 S. W. 579; Liunsden v. Chicago, etc., R.
Co., 28 Tex. Civ. App. 225, 67 S. W. 168.

87. Thomas v. Chicago, etc., R. Co., 114
Iowa 169, 86 N. W. 259; Hughes v. Detroit,

etc., R. Co., 78 Mich. 399, 44 N. \^. 396;
Lange v. Missouri Pac. R. Co., 115 Mo. App.
582, 91 S. W. 989; MeCall v. Southern R.
Co., 129 N. C. 298, 40 S. E. 67; Sabine, etc.,

R. Co. V. Hanks, 79 Tex. 642, 15 S. W. 476.
In Georgia it is error to charge, in imme-

diate connection with each other. Code,

§§ 2322 and 3830, without explanation of
their different meanings; the former provid-

ing that no person shall recover when the
injury is caused by his own negligence, and
the latter that if plaintiff could have by or-

dinary care avoided the consequences of de-

fendant's negligence he cannot recover. West-
ern, etc., R. Co. i\ Rogers, 104 Ga. 224, 30
S. E. 804.

88. Godfrey c. New York Cent., etc., R. Co.,

161 N. Y. 565, 56 N. E. 77 [affirming 31 X. Y.
App. Div. 634, 54 N. Y. Suppl. 1104] ; Purnell

v. Raleigh, etc., R. Co., 122 N. C. 832, 2»
S. E. 953; Texas, etc., R. Co. v. Staggs, (Tex.

Civ. App. 1896) 37 S. W. 609; San Antonio,
etc., R. Co. V. Vaughn, 5 Tex. Civ. App. 195,

23 S. W. 745; Peltier v. Chicago, etc., R.

Co., 88 Wis. 521, 60 N. W. 250.

An erroneous instruction is not cured by a
subsequent correct charge which is in con-

flict with it. McCowan v. Gulf, etc., R. Co.,

(Tex. Civ. App. 1903) 73 S. W. 46.

89. Texas, etc., R. Co. v. Mother, 5 Tex.

Civ. App. 87, 24 S. W. 79, holding that in

an action for the death of a trespasser Avho

was forcibly ejected from a car in motion,

it is proper to charge that defendant is

liable if he was compelled to leave by one

of defendant's duly authorized servants at

a time and under circumstances rendering

it " dangerous " so to do, without charging

specifically as to the degree of danger.

90. Galveston, etc., R. Co. v. Washington,
94 Tex. 510. 63 S. W. 534 [affirming 25

Tex. Civ. App. 600, 63 S. W. 538] ; Houston,
etc., R. Co. V. Jones, (Tex. Civ. App. 1904)
83 S. W. 29.

A charge on contributory negligence doea
not embrace the defenses that the accident
was the result of unavoidable accident or
occurred in a manner different from that
alleged in the petition. Oalveston, etc., R.
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its exact language, but it is sufficient if it is covered in substance by the instructions

as given; ^^ and it is not error to refuse a requested instruction on matters already

sufficiently covered by the charge as given/^ or on immaterial or unessential

matters/' or on matters not in issue.^* Mere errors of form or phraseology in

instructions, such as are not calculated to mislead the jury or to prejudice the

rights of other parties, are immaterial."^

(ii) Invading Province of Jury. Issues of fact must be submitted to

the jury,"' by instructions -which clearly and fully state and define them; " and

an instruction is erroneous which invades the province of the jury in commenting

on the evidence,"* as where it singles out and gives undue prominence to cer-

tain parts of the testimony,"" or withdraws or excludes an issue of fact from

the jury by charging on the weight of the evidence,^ as by assuming as a matter

of law the existence or non-existence of facts in issue,^ or by assuming or charging

that certain facts in evidence do or do not constitute negUgence on the part of

defendant.' But an instruction which defines negUgence and leaves the facts

Co. X. Washington, 94 Tex. 510, 63 S. W. 534

[affirming 25 Tex. Civ. App. 600, 63 S. W.
538].

91. Harris v. Atlantic Coast Line K. Co.,

132 N. C. 160, 43 S. E. 589; Hickey v. Kio
Grande Western R. Co., 29 Utah 392, 82
Pac. 29; Hern v. Southern Pac. R. Co., 29
Utah 127, 81 Pac. 902.

92. District of Columbia.— McDermott v.

Severe, 25 App. Cas. 276 [affirmed in 202

U. S. 600, 26 S. Ct. 709, 50 L. ed. 1162].

Maryland.— West Virginia Cent., etc., R.
Co. V. State, 96 Md. 652, 54 Atl. 669, 61

L. R. A. 574.

'Sew York.— Spooner v. Delaware, etc., R.
Co., 115 N. Y. 22, 21 N. E. 696; Clark «.

New York, etc., R. Co., 3 N. Y. Suppl. 607.

Texas.— Galveston, etc., R. Co. v. IJevy,

35 Tex. Civ. App. 107, 79 S. W. 879; Gulf,

etc., R. Co. V. Brown, 33 Tex. Civ. App. 269,

76 S. W. 794.

Utah.— Hickey (. Rio Grande Western R.
Co., 29 Utah 392, 82 Pac. 29.

United States.— Rio Grande Western, etc.,

R. Co. V. Leak, 163 U. S. 280, 16 S. Ct.

1020, 41 L. ed. 160; Eason v. East Ten-
nessee, etc., R. Co., 51 Fed. 935, 2 C. C. A.
549.

See 41 Cent. Dig. tit. " RaUroads," §§921,
1382.
93. Chicago Great Western R. Co. v. Troup,

71 Kan. 843, 80 Pac. 30.

94. International, etc., R. Co. v. Brooks,
(Tex. Civ. App. 1899) 54 S. W. 1056.
95. Alabama.—Alabama '^reat Southern R.

Co. V. Guest, 144 Ala. 373, 39 So. 654.

Colorado.— Colorado Midland R. Co. v.

Robbins, 30 Colo. 449, 71 Pac. 371.

Illinois.— Chicago, etc., R. Co. v. Ander-
son, 166 HI. 572, 46 N. E. 1125 [affirming
67 111. App. 386].

KentucTcy.— Givens v. Louisville, etc., R.
Co., 72 S. _W. 320, 24 Ky. L. Rep. 1796.

Missouri.— Anderson v. Union Terminal
R. Co., 161 Mo._411, 61 S. W. 874 (holding
that an instruction is not erroneous because
it authorizes a recovery if defendant's negli-

gence was the cause of the injury, although
"proximate cause" is the more accurate
term) ; Frick v. St. Louis, etc., R. Co., 75
Mo. 595.

[58]

North Carolina.— McCall v. Southern R.

Co., 129 N. C. 298, 40 S. E. 67.

Texas.— Gulf, etc., R. Co. v. Johnson, 99

Tex. 337, 90 S. W. 164 [reversing on other

grounds 37 Tex. Civ. App. 99, 82 S. W.
822] ; Galveston, etc., R. Co. v. Zantzinger,

(Civ. App. 1899) 49 S. W. 677.

Utah.— Hern v. Southern Pac. Co., 29

Utah 127, 81 Pac. 902.

United States.— Parulo v. Philadelphia,

etc., R. Co., 145 Fed. 664.

96. See supra, X, E, 8, e, (i), (A).

97. See John v. Louisville, etc., R. Co., 10

S. W. 317, 10 Ky. L. Rep. 757 (holding an
. instruction as to the duty of " those in charge

of the train " not to be erroneous as pre-

cluding the jury from considering any negli-

gence on the part of a brakeman or flagman
thereon) ; Galveston, etc., R. Co. v. l«vy,
35 Tex. Civ. App. 107, 79 S. W. 879; Mis-
souri, etc., R. Co. V. Stone, 23 Tex. Civ.

App. 106, 56 S. W. 933.

98. Curtis v. Southern R. Co., 130 N. C.

437, 41 S. E. 929.

99. Rio Grande, etc., '... Co. v. Martinez,
39 Tex. Civ. App. 460, 87 S. W. 853.

1. Duncan v. St. Louis, etc., R. Co., 152

Ala. 118, 44 So. 418; Alabama/ Great South-
ern R. Co. V. Hamiltpn, 135 Ala. 343, 33 So.

157; Macon, etc., R. Co. v. Parker, 127 Ga.

471, 56 S. E. 616; Missouri, etc., R. Co. v.

Thomas, (Tex. Civ. App. 1908) 107 S. W.
868; San Antonio, etc., R. Co. v. Vaughn,
5 Tex. Civ. App. '195, 23 S. W. 745. And
see eases cited infra, notes 2, 3.

2. Chicago, etc., R. Co. v. Flint, 22 111. App.
502; Houston, etc., R. Co. v. O'Donnell, (Tex.

Civ. App. 1905) 90 S. W. 886 [reversed on
other grounds in 99 Tex. 636, 92 S. W. 409].

3. Arkansas.— Little Rock, etc., R. Co. ».

Cross, 23 S. W. 981.

Georgia.— Alabama Midland R. Co. V.

Hatcher, 116 Ga. 791, 43 S. E. 49.

Illinois.— Chicago, etc., R. Co. v. Scranton,

78 111. App. 230.

Missouri.— James v. Missouri Pac. R. Co.,

107 Mo. 480, 18 S. W. 31.

North Carolina.— Everett v. Richmond,
etc., R. Co., 121 K. C. 519, 27 S. E. 191.

Pennsylvania.— Pennsvlvania R. Co. r.

Morgan, 82 Pa. St. 134."
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of the case to be found by the jury and leaves them to say whether the facts found
constitute negligence as defined is not a charge on the weight of the evidence.^

An instruction which charges that certain acts, made neghgence by law, consti-

tute neghgence," or which assumes as a matter of law a fact of common knowl-
edge ° is not erroneous.

(hi) Conformity to Pleadings and Issues. The instructions must
also conform and be confined to the issues made by the pleadings and evidence,

and on which the case has been tried.'' An instruction is erroneous which
is not pertinent to the issues,^ as where it charges upon a theorj- not in

Texas.— Eio Grande, etc., E. Co. v.

Martinez, 39 Tex. Civ. App. 460, 87 S. W.
853; Over l'. Missouri, etc.. E. Co., (Civ.
App. 1903) 73 S. W. 535; St. Louis South-
western R. Co. f. Eicher, (Civ. App. 1903) 72
B. W. 205; Gulf, etc., R. Co. r. Bryant, 30
Tex. Civ. App. 4, 66 S. W. 804; Texas, etc.,

R. Co. !'. Breadow, (Civ. App. 1896) 35 S. W.
490; Austin, etc., R. Co. !'. McSween, (Civ.

App. 1895) 32 S. W. 376; Collins r. Dil-
lingham, 7 Tex. Civ. App. 93, 26 S. W.
87; San Antonio, etc., E. Co. v. Vaughn, 5

Tex. Civ. App. 195, 23 S. W. 745; Garteiser
V. Galveston, etc.. E. Co., 2 Tex. Civ. App.
230, 21 S. W. 631; Texas, etc., E. Co. r.

Roberts, 2 Tex. Civ. App. Ill, 20 S. W. 960.
United States.— Texas, etc., R. Co. v.

Harby, 94 Fed. 303, 36 C. C. A. 353.
See 41 Cent. Dig. tit. "Railroads," § 1383.
Gross negligence.— What particular facts

would constitute gross negligence on the part
of defendant should not be " stated in the
•charge, but should be determined by the
jury with reference to all the circumstances
disclosed bv the evidence. Sabine, etc., R.
Co. V. Hanks. 2 Tex. Civ. App. 306, 21 S. W.
947.

4. North Pennsylvania Co. v. Robinson, 44
Pa. St. 17.5; McCowen r. Gulf, etc., E. Co.,

<Tex. Civ. App. 1903) 73 S. Vf. 46; Houston,
etc.; R. Co. r. Harvin, (Tex. Civ. App. 1899)
54 S. W. 629; San Antonio, etc., R. Co. v.

Vaughn, 5 Tex. Civ. App. 195, 23 S. W.
745.

5. See Alabtoa ^Midland R. Co. r. Hatcher,
J16 Ga. 791, 43 S. E. 49; Gulf, etc., R. Co. i:

Bryant, 30 Tex. Civ. App. 4, 66 S. W.
.804.

6. Ostertag v. Pacific R. Co., ft4 Mo. 421,
holding that where a boy sitting on u trestle

under one of a train of freight cars is run
over and killed by the starting of the train,

an instruction that as a matter of law his
position was an vinsafe one without leaving
the question to the jury, is proper.

7. McMarshall v. Chicago, etc., R. Co., 80
Iowa 757, 45 N. W. 1065, 20 Am. St. Rep.
445 (holding that an allegation that defend-
ant's employees "failed to see the intestate

in time to give any alarm signal " authorizes

a submission to the jury of the question as to
whether such employees were on the lookout
for persons on the track) ; Benton r. Chi-

cago, etc., R. Co., 55 Iowa 496, 8 N. W. 330;
Dahlstrom v. St. Louis, etc.. R. Co., 96 Mo.
99, 8 S. W. 777; Hayes v. Southern R. Co..

141 N. C. 195, 53 S, E. 847; Curtis r. South-
ern R. Co., 130 N. C. 437, 41 S. E. 929.
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Instructions bold proper see Thomas r. Chi-

cago, etc., R. Co., 114 Iowa 169, 86 X. \V.

259; International, etc., R. Co. v. Quinones,

(Tex. Civ. App. 1904) 81 S. W. 757. Thus
where in an action against a railroad com-
pany for death by striking deceased on a
bridge, the court submits the issue of dis-

covered peril alone, withdraws other issues,

and expressly restricts the right to recover

to that issue, the contention that the jury

were misled and the verdict was based on the

withdrawn issues is without merit. Gulf,

etc.. R. Co. r. Brown, 33 Tex. Civ. App. 269,

76 S. W. 794. So where plaintiif alleges

and proves that at the time he was injured

he was lawfully on defendant's track near

a public crossing and that defendant failed

to give statutory signals, which failure was
the proximate cause of his injury, it is

proper for the court to charge as to defend-

ant's statutory duty to sound a whistle or

ring the bell. Houston, etc., R. Co. v. O'Dou-
nell, (Tex. Civ. App. 1905) 90 S. W. 886
[reversed on other grounds in 99 Tex. 636.

92 S. W. 409].
Where the general issue is pleaded in an

action of trespass for running over plaintiff,

it is proper to instruct tliat, as the train

had unquestionably run against plaintiff,

plaintiff was entitled to recover unless de-

fendant had shown that the requirements of

law and common prudence were complied
with, and that the injury could not thereby
have been prevented. Clark ! . Canadian Pac.

R. Co., 69 Fed. 543.
Where the action is for carelessness in run-

ning, conducting, and directing a train and
not for the failure to properly equip the

road, it is error to instruct the jury that
they may consider the condition of the

brakes. Chicago, etc., R. Co. r. ilagee. 60
111. 529.

8. Woods V. Wabash R. Co., 188 Mo. 229,

86 S. W. 1082.

Instructions held erroneous or properly re-

fused: As not conforming to the issues.

Alabama Great Southern R. Co. r. Guest,

144 Ala. 373, 39 So. 654; Louisville, etc., R.

Co. r. Guyton, 47 Fla. 188, 36 So. 84 : Louis-

ville, etc., R. Co. r. Penrod, 108 Ky. 172,

56 S. W. 1, 22 Kv. L. Rep. 73; Missouri,

etc., R. Co. r. Stone, 23 Tex. Civ. App. 106,

56 S. W. 933. As not conforming to the

injury and negligence alleged and estab-

lished. Dahlstrom v. St. Louis, etc., R. Co.,

96 Mo. 99, 8 S. W. 777 : Collins i: New York,
etc., R. Co., 55 N. Y. Super, Ct. 31 [af-

firmed in 112 N. Y. 665, 20 N. E. 413];
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issue," or ignores or omits to charge upon a material matter in issue/" or where

it unduly emphasizes a particular fact in issue." But an instruction is not

erroneous because it does not conform to an alleged theory of one of the parties,

when such theory under the evidence submitted is itself erroneous."

(iv) Contributory Negligence. The above rules also apply to instruc-

tions on the question of contributory neghgence and its effect." The court in

its instructions to the jury on such question should correctly and explicitly define

International, etc., R. Co. v. Jackson, 41 Tex.

Civ. App. 51, 90 S. W. 918; Missouri, etc.,

R. Co. V. Mills, 27 Tex. Civ. App. 245, 65

S. W. 74; Missouri, etc., R. Co. v. Stone,

23 Tex. Civ. App. lOG, 56 S. W. 933. Thus
an instruction submitting the issue of negli-

gence in failing to have lights or other sig-

nals of danger at the place of the injury-

is erroneous where the allegations only-

charge negligence in failing to liave lights

on the train. St. Louis Southwestern R. Co.

(;. Eitel, (Tex. Civ. App. 19Q3) 72 S. W. 205.

So where the engineer admits that he saw
plaintiff on the track when several hundred
yards away, it is error to charge that it is

the duty of trainmen to keep a lookout.

Newport News, etc., R. Co. v. Deuser, 97

Ky. 92, 29 S. W. 973, 17 Ky. L. Rep. 113.

So a charge as to the duties of railroad

companies in operating trains over public

crossings is inapplicable when the place

where plaintiff was injured was not a, public

crossing. Ashworth r.. East Tennessee, etc.,

R. Co., 94 Ga. 715, 20 S. E. 424. So where
the declaration is based on the hypothesis

that plaintiff was a passenger and the de-

fense fairly raised the question whether he
was such, an instruction allowing a recovery,

although plaintiff was not a passenger, is

error. Chicago, etc., R. Co. v. Mehlsack, 44
111. App. 124. So it is error to submit to

the jury the issue whether the employees in

charge of the train might have discovered

deceased in time to have avoided the accident

and failed to use care to do so, or having
discovered him failed to use care in avoiding
the accident, where such specific acts of neg-

ligence were not pleaded in the petition.

Houston, etc., R. Co. v. Powell, (Tex. Civ.

App. 1897) 41 S. W. 695. So where there is

no evidence that the engineer saw plaintiff

in time to avoid the injury, an instruction

that if the engineer made no effort to stop

the engine and gave no warning, defendant
is liable is error. Gulf, etc., R. Co. v.

York, 74 Tex. 364, 12 S. W. 68.

Gross negligence.— Where plaintiff does not
charge gross negligence on the part of de-

fendant and the testimony- merely shows
want of ordinary care, it is error to submit
the question of defendant's gross negligence

to the jury. Eertelson v. Chicago, etc., R.

Co., 5 Dak. 313, 40 N. W. 531.

9. Duncan v. St. Louis, etc., R. Co., 152
Ala. 118, 44 So. 418; Illinois Cent. R. Co. v.

Jernigan, 198 III. 297, 65 N. E. 88 [affi/rming

101 III. App. 1]; Woods V. Wabash R. Co.,

188 Mo. 229, 86 S. W. 1082; Missouri, etc.,

R. Co. v. Cardena, 22 Tex. Civ. App. 300, 54
a W. 312.

10. Croft V. Chicago, etc., R. Co., 132 Iowa

687, 108 N. W. 1053; Gunn v. Felton, 108

Ky. 561, 57 S. W. 15, 22 Ky. L. Rep. 268;

Houston, etc., R. Co. v. O'Donnell, (Tex.

Civ. App. 1905) 90 S. W. 880 [reversed on

other grounds in 99 Tex. 636, 92 S. W. 409].

Instructions held erroneous or properly re-

fused: As omitting to charge on the question

of defendant's negligence generally (Pitts-

burgh, etc., R. Co. V. Cozatt, 39 Ind. App. 682,

79 N. E. 534; Lange v. Missouri Pac. R. Co.,

115 Mo. App. 582, 91 S. W. 989) ; or in fail-

ing to give proper warning (St. Louis, etc., R.

Co. r. Bryson, 41 Tex. Civ. App. 245, 91

S. W. 829). As omitting the element of

safety in stopping. Houston, etc., R. Co. v.

Ramsey, 36 Tex. Civ. App. 285, 81 S. W.
825. As excluding the issue of the com-

pany's negligence in failing to keep a proper

lookout and confining the jury's considera-

tion to the issue of discovered peril. Mis-

souri, etc., R. Co. V. Hammer, 34 Tex. Civ.

App. 354, 78 S. W. 708. As withdrawing the

issue of discovered peril from the jury.

Houston, etc., R. Co. );. O'Donnell, (Tex. Civ.

App. 1905) 90 S. W. 886 [reversed on other

grounds in 99 Tex. 636, 92 S. W. 409]. As
ignoring the question of compulsion in eject-

ing a passenger. Houston, etc., R. Co. v.

Urteaga, (Tex. Civ. App. 1894) 25 S. W.
1035. As ignoring the question of a serv-

ant's authority in ejecting a trespasser.

Illinois Cent. R. Co. v.' King, 179 111. 91, 53

N. E. 552, 70 Am. St. Rep. 93 [affirmng 77

111. App. 581] ; Krueger v. Chicago, etc., R.
Co., 94 Mo. App. 458, 68 S. W. 220. As
ignoring all causal relation between the neg-

ligence and the injury. Louisville, etc., R.
Co. r. Kelton, 112 Ala! 533, 21 So. 819.

Wilful injury.—An instruction in an ac-

tion against a railroad company for injuries

sustained in being ejected by a brakeman
from a moving train to find for plaintiff if

the injury was wilfully infiicted as charged
in the declaration is erroneous if it omits
the requirement of proof that the brakeman
was acting within the scope of his employ-
ment (Illinois Cent. R. Co. v. King, 179 111.

91, 53 N. E. 552, 70 Am. St. Rep. 93 [affirm-
ing 77 111. App. 581] ) ; and such error is not
cured by the use of the phrase " as charged
in the declaration," since the reference is

only to the wilful character of the act
(Illinois Cent. R. Co. v. King, supra).
11. Curtis V. Southern R. Co., 130 N. C.

437, 41 S. E. 929; Lumsden v. Chicago, etc.,

R. Co., 28 Tex. Civ. App. 225, 67 S. W. 168;
Rio Grande Western R. Co. v. Leak, 163
IT. S. 280, 16 S. Ct. 1020, 41 L. ed. 160.

13. Chalkley v. Georgia Cent. R. Co., 120
Ga. 683, 48 S. E. Ifl4.

13. See oases cited infra, notes 14-29.

[X, E, 8, f, (IV)]
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contributory negligence and point out its application to the facts of the case,"
and should also charge as to the standard of care required of the injured party.'^
The instructions should charge as to the injured party's right to rely upon the exer-
cise of due care on the part of the railroad company," as to his knowledge of the
danger,^' and as to any other important fact or element on the question of such
neghgence.'^ Such instructions should conform to the evidence," and to the

14. See East St. Louis Connecting R. Co.
('. Eggmann, 170 HI. 538, 48 N. E. 981, 62
Am. St. Rep. 400 [affirming 65 HI. App.
345] ; Illinois Cent. R. Co. v. Jernigan, 101
III. App. 1 [affirmed in 198 III. 297, 65 N. E.
88] (holding that an instruction " that the
plaintiff was at the time of receiving such
injuries in the exercise of reasonable care for
his own safety " is not improper as not be-
ing suflSciently comprehensive as to the time
that plaintiff was under a duty to exercise
care for his own safety) ; McManamee v.

Missouri Pac. R. Co., 135 Mo. 440, 37 S. W.
119; Catawissa R. Co. v. Armstrong, 49 Pa.
St. 186; Galveston, etc., R. Co. v. Levy, 35
Tex. Civ. App. 107, 79 S. W. 879.
Where the question of contributory negli-

gence depends upon a variety of circum-
stances from which different minds may ar-
rive at different conclusions, the instruction
should have special reference to all the cir-

cumstances of the case; and the charge
should distinctly point out what failure of
the injured person in the duty of Iboking
out for the train would render him prima
facie guilty of such negligence as would pre-
vent a recovery for an injury occasioned by
the mere negligence or unskilfulness of the
employees not amounting to wilfulness on
their part. Hobbs v. Eastern R. Co., 66 Me.
572.
Knowledge of rules of company.— It is not

permissible in instructing as to the rules of
the railroad company for the government of
hand-cars, to say more than that if there was
proof of such rules, and it was shown that
plaintiff knew, or by ordinary diligence
might have known thereof, that fact might
be considered in determining whether he had
been guilty of negligence contributing to his
injury. Garteiser v. Galveston, etc., R. Co.,

2 Tex. Civ. App. 230, 21 S. W. 631.
15. Maglinehey v. Southern Pac. R. Co

,

(Cal. 1896) 44 Pac. 1021; Maysville, etc.,

R. Co. V. McCabe, 100 S. W. 219, 30 Ky. L.
Rep. 1009 ; Baltimore, etc., R. Co. v. Charvat,
94 Md. 569. 51 At!. 413; Texas Midland R.
Co. V. Byrd, 41 Tex. Civ. App. 164, 90 S. W.
185 ; Rio Grande, etc., R. Co. v. Martinez,
39 Tex. Civ. App. 460, 87 S. W. 853.

An instruction which contains no require-
ment of care and caution on the part of the
injured party in authorizing a recovery is

erroneous (Peoria, etc., R. Co. v. O'Brien,

18 HI. App. 28; O'Keefe v. Chicago, etc., R.
Co., 32 Iowa 467; Graney v. St. Louis, etc.,

R. Co., 140 Mo. 89, 41 S. W. 246, 38 L. R. A.

633; St. Louis, etc., E. Co. j-. Christian, 8

Tex. Civ. App. 246, 27 S. W. 932) ; and the

error will not be cured by other instructions

which do contain such requirement (Peoria,

etc., R. Co. V. O'Brien, 18 111. App. 28).

[X, E. 8, f, (IV)]

16. Rio Grande, etc., R. Co. v. Martinez, 39
Tex. Civ. App. 460, 87 S. W. 853; Copley v.

Union Pac. E. Co., 26 Utah 361, 73 Pac.

517.

17. Illinois Cent. R. Co. v. Anderson, 184
HI. 294, 56 N. E. 331 [affirming 81 HI. App.
137] ; Lange v. Missouri Pac. R. Co., 115 Mo.
App. 582, 91 S. W. 989; Pennsylvania R.
Co. V. Henderson, 43 Pa. St. 449; Texas,
etc., R. Co. V. Gay, (Tex. Civ. App. 1896) 38
S. W. 533.

18. Conlan v. New York Cent., etc., R. Co.,

74 Hun (N. Y.) 115, 26 N. Y. Suppl. 659
[affirmed in 148 N. Y. 748, 43 N. E. 986]
(holding that, in an action for injuries re-

ceived by plaintiff while placing cars on a
side-track, an instruction " that if the plain-

tiff could have put himself in such a position
where by looking he might have seen these
cars coming and he did not put himself in

such a position, and did not look, . that it

was negligence on his part," is properly re-

fused because it omits the qualification

that he could have so placed himself " while
doing the work"); Texas, etc., R. Co. v.

Gav, (Tex. Civ. App. 1896) 38 S. W. 533.

19. Chicago, etc., R. Co. v. O'Sullivan, 143
111. 48, 32 N. E. 398.

Instructions held proper or erroneously re-

fused as being applicable to the evidence see

Farber v. Missouri Pac. R. Co., 139 Mo. 272,

40 S. W. 932.

Instructions held erroneous or properly re-

fused as not being applicable to or supported

by the evidence see Louisville, etc., R. Co. c.

Orr, 121 Ala. 489, 26 So. 35 ; Baltimore, etc.,

R. Co. V. Charvat, 94 Md. 569, 51 Atl. 413;

Anderson v. Union Terminal R. Co., 161 Mo.

411, 61 S. W. 874; Jackson v. Kansas City,

etc., R. Co., 157 Mo. 621, 58 S. W. 32, 80

Am. St. Rep. 650; El Paso, etc., R. Co. v.

Darr, (Tex. Civ. App. 1906) 93 S. W. 166;

Missouri, etc., R. Co. v. Lyons, (Tex. Civ.

App. 1899) 53 S. W. 96. Thus in an action

for the death of a person who had gone on a

track in front of an approaching train to

save the life of a child, a charge that no

recovery can be had if the child was of such

mental and physical vigor as to be able to

avoid the danger without assistance is ab-

stract, where the child was of tender years

land there is no evidence that it was of

sufficient mental and physical development to

avoid the danger to which it was exposed.

Louisville, etc., R. Co. )-. Orr, 121 Ala. 489,

26 So. 35. So in an action for the death of

one crossing a track near a station, an in-

struction tliat if the movements of a train at

that point at that time of day were variable

and uncertain, decedent was not justified in

stepping upon the track without looking to

see whether the train was in motion, is prop-
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pleadings and issues/" and should not be argumentative,^' or calculated to mis-

lead the jury/^ or invade the province of the jury by assuming certain facts

as estabUshed,^^ or by charging that certain facts in evidence do or do not consti-

tute contributory negligence.^" The instructions are to be construed as a whole,

and although one portion considered separately might be open to objection, it

may be aided by other and more explicit instructions, and does not constitute

error if the charge is correct in its entirety; ^^ and it" is not error to omit in one part

of the instructions to charge upon a matter which is fully covered in another

part.^° A requested instruction covered by other instructions given may be
properly refused;^' but it is error to refuse to charge upon a theory of the case

not sufficiently covered by other charges given.^' An instruction which covers

the case generally is ordinarily sufficient in the absence of a request for special

instructions.^'

eriy refused as tending to divert the attention
of the jury from testimony as to the com-
pany's rules requiring warning to be given
when the locomotive is about to be moved
and as to its control while in motion and
the probable knowledge acquired by dece-
dent regarding those matters from her hab-
itual observations. Minot v. Boston, etc., R.
Co., 74 N. H. 230, 66 Atl. 825. So . it is

reversible error to charge that, if deceased
was guilty of gross negligence, the verdict
should be for defendant unless death was
caused by the wilful intention or wanton or
reckless acts of defendant's servants, where
there is lio evidence that death was caused
by such acts. Illinois Cent. R. Co. v. Hile-
man, 53 111. -Vpp. 57.

20. Instructions held proper or erroneously
refused see Pittsburgh, etc., R. Co. v. Gelt-
maker, 30 S. W. 394, 16 Ky. L. Rep. 861;
Missouri, etc., R. Co. v. Brown, (Tex. Civ.
App. 1907) 101 S. W. 464.

Instructions held erroneous or properly re-
fused: As not conforming to the issues.
Louisville, etc., R. Co. v. Orr, 121 Ala. 489,
26 So. 35; Thurman v. Louisville, etc., R.
Co., 34 S. W. 893, 17 Ky. L. Rep. 1343;
Louisiana, etc., R. Co. v. McDonald, (Tex.
Civ. App. 1899) 52 S. W. 649, holding that
an instruction submitting the question of
contributory negligence is erroneous where
there is no issue except that of- the negli-
gence of defendant's servants in failing to
'exercise due care. As ignoring a material
fact or theory in issue. Chicago, etc., R. Co.
V. O'Sullivan, 143 111. 48, 32 N. E. 398;
Minot v. Boston, etc., R. Co., 74 N. H. 230.
66 Atl. 825.

21. Chicago, etc., R. Co. v. O'Sullivan, 143
111. 48, 32 N. E. 398.

22. Instructions held not misleading see
Santa Fe, etc., R. Co. •;;. Ford, (Ariz. 1906)
85 Pac. 1072.

Instructions held misleading see Toledo,
etc., R. Co. V. Hammett, 220 111. 9, 77 N. E.
72 Ireversing 115 111. App. 268] ; Louisville,
etc., R. Co. V. Vittitoe, 41 S. W. 269, 19 Ky.
L. Rep. 612; Hasie v. Alabama, etc., R. Co.,
78 Miss. 413, 28 So. 941, 84 Am. St. Rep.
632; East Tennessee, etc., R. Co. v. Winters,
85 Tenn. 240, 1 S. W. 790 ; Texas, etc., R. Co.
v. Best, 66 Tex. 116, 18 S. W. 224; Texas,
etc., R. Co. V. Breadow, (Tex. Civ. App.
1896) 35 S. W. 490; St. Louis, etc., R. Co.

r. Christian, 8 Tex. Civ. App. 246, 27 S. W.
932; Galveston, etc., R. Co. v. Lewis, 5 Tex.
Civ. App. 638, 25 S. W. 293; Hickey v. Rio
Grande Western R. Co., 29 Utah 392, 82
Pac. 29.

23. Harris ». Atlantic Coast Line R. Co.,

132 N. C. 160, 43 S. E. 589.
24. Illinois.— Chicago, etc., R. Co. v. Hus-

ton, 196 111. 480, 63 N. E. 1028 [affi/rming 95
111. App. 3501 : Illinois Cent. R. Co. v. An-
derson, 184 111. 294, 56 N. E. 331 laffirming
81 111. App. 137].

Maine.— Pollard v. Maine Cent. R. Co., 87
Me. 51, 32 Atl. 735.

Michigan.— Baker v. Flint, etc., R. Co., 68
Mich. 00, 35 N. W. 836, holding an instruc-
tion to be improper as making the court the
judge of plaintiff's incapacity to appreciate
the danger, and his manner of exercising it.

Missouri.— Graney v. St. Louis, etc., R. Co.,

140 Mo. 89, 41 S. W. 246, 38 L. R. A. 633.
New Hampshire.— Ayers v. Boston, etc., R.

Co., 68 N. H. 208, 39 Atl. 1021.
South Carolina.— White v. Augusta, etc.,

R. Co., 30 g. C. 218, 9 S. E. 96.

Texas.— Chicago, etc., R. Co. v. Martin, 35
Tex. Civ. App. 186, 79 S. W. 1101; St. Louis
Southwestern R. Co. v. Eitel, (Civ. App.
1903) 72 S. W. 205; Kroeger v. Texas, etc.,

R. Co., 30 Tex. Civ. App. 87, 69 S. W. 809;
Collins V. Dillingham, 7 Tex. Civ. App. 93, 26
S. W. 87.

An instruction assuming the injured party's
negligence to be slight only is erroneous.
Houston, etc., R. Co. v. Smith, 52 Tex. 178.

25. Little Rock, etc., R. Co. v. McQueeney,
78 Ark. 22, 92 S. W. 1120.

26. Chicago, etc., R. Co. v. O'Sullivan, 143
111. 48, 32 N. E. 398.

27. Illinois Cent. R. Co. v. Wilson, 63
S. W. 608, 23 Ky. L. Rep. 684; Anderson v.

Union Terminal R. Co., 161 Mo. 411, 61 S. W.
874 ; St. Louis Southwestern R. Co. !'. Everett,
40 Tex. Civ. App. .285, 89 S. W. 457; Hickey
V. Rio Grande Western R. Co., 29 Utah 392,
82 Pac. 29.

28. International, etc., R. Co. «. Ploeger,
(Tex. Civ. App. 1905) 93 S. W. 226; Inter-
national, etc., R. Co. V. Hall, (Tex. Civ. App.
1905) 92 S. W. 996; International, etc., R.
Co. V. Jackson, 41 Tex. Civ. App. 51, 90 S. W.
bl8.

29. Godfrey v. New York Cent., etc., R.
Co., 161 N. y. 565, 56 N. E. 77 [affirming

[X, E, 8, f, (iv)]
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g. Verdict and Findings. The rules applicable in civil actions generally "*

govern general ^^ and special ^' verdicts or findings, and findings by the court,^^ in

actions for injuries to persons on or near railroad tracks. Every reasonable

presumption will be made in aid of a general verdict,^* and if the special findings

can be reconciled therewith on any reasonable hypothesis/^ or under any sup-
posable state of facts provable under the issues,^" the general verdict will control

and judgment must be entered accordingly; but if the special findings are irrecon-

cilable with the general verdict, they will control such verdict and judgment
must be entered upon them notwithstanding the general verdict.^' Special

31 N. Y. App. Div. 634, 54 N. Y. Suppl.
1104], holding that where there is no con-
flict in the evidence as to the purpose for
which plaintiff's decedent was in defendant's
railroad station when he was Icilled by the
collapse of the building, and the court sub-
mits the question of his injury to the
jury, and defendant malces no request to liave
any special question submitted, tliere is no
error in a failure to submit the question
as to defendant's purpose in being in the
building.

30. See, generally, Tbial.
31. Georgia Southern, etc., R. Co. v.

George, 92 Ga. 760, 19 S. E. 813 -(holding
that in an action for the death of a person
on the track, where the evidence shows that
decedent was not on the track when the
train approached him but must have been
killed by attempting to board a car as the
train was passing, a verdict for plaintiff is

without support) ; Louisville, etc., R. Co. v.

Daniel, 91 S. W. 691. 28 Ky. L. Rep. 1146,
3 L. R. A. N. S. 1190 (holding a verdict in
favor of plaintiff to be ground for a new trial

a.s palpably against the weight of the evi-

dence) ; Chesapeake, etc., R. Co. v. Anderson,
93 Va. 650, 25 S. E. 947 (verdict held con-
trary to law and evidence )

.

Although a boy testified on cross-examina-
tion that he fell and was injured while trying
to get on to a car, the jury is not precluded
from basing a verdict on his direct exami-
nation, corroborated by other evidence, that
a brakeman forced him to leave a car while
the train was in motion and caused him to
fall and sustain the injuries complained of.

Texas, etc., R. Co. v. Buch, (Tex. Civ. App.
1907) 102 S. W. 124 [reversed on other
grounds in (1907) 105 S. W. 987].

32. See Colorado Midland R. Co. r. Rob-
bina, 30 Colo. 449, 71 Pac. 371 (special find-

ing as to rate of speed held not to be contrary
to the evidence) ; Chicago, etc., R. Co. v. Ste-

phenson, 33 Ind. App. 95, 69 N. E. 270
(holding that in an action for the death of

a fireman killed while beneath his engine in

the discharge of his duties, by certain cars

being projected against it by employees of

another company, a finding that there is no
evidence that decedent took any precaution

to warn or notify the employees of his posi-

tion is not equivalent to a finding that he
did not take any such precaution the burden
of establishing contributory negligence being

upon the master of such employees)
;

Smetanka v. New York Cent., etc., R. Co.,

123 N. Y. App. Div. 323, 107 N. Y. Suppl.

973 (finding that decedent was not guilty of
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contributory negligence held against the

weight of evidence).
Where several theories arise out of the

evidence, any of them may be adopted by
the jury, and they are not bound to find that

the whole testimony is true. Clark v. Wil-
mington, etc., R. Co., 109 N. C. 430, 14 S. E.

43, 14 L. R. A. 749.

A question of a special verdict whether
plaintiff sustained his injuries on depot

grounds sufficiently submits the question

whether a lawn, adjacent to the depot plat-

form, was a part of the depot grounds, within
the rule requiring a railroad company to ]<eep

in a' safe condition its depot platform and
approaches thereto and other portions of its

depot grounds reasonably near. Banderob v.

Wisconsin Cent. R. Co., 133 Wis. 249, 113
N. W. 738.

33. See Sullivan v. New York, etc., R. Co.,

73 Conn. 203, 47 Atl. 131, holding that
under a finding by the court that a train-

man's lantern, without a reflector, hung on
the back of the tender of a backing engine,

is a proper light if the locomotive is prop-

erly managed and a proper lookout kept, the

inference is that when no lookout is placed

on the tender such light is not a sufficient

one, and the finding is not an unqualified

one that the light is a proper light.

34. Shoner v. Pennsylvania Co., 130 Ind.

170, 28 N. E. 616, 29 N. E. 775.

35. Shoner v. Pennsylvania Co., 130 Ind.

170, 28 N. E. 616, 29 N. E. 775.

A motion for a judgment on special findings

notwithstanding the general verdict must be
overruled where such findings are not in

irreconcilable conflict with the general ver-

dict. Cleveland, etc., R. Co. v. Berry, 152

Ind. 607, 53 N. E. 415, 46 L. R. A. 33; Chi-

cago, etc., R. Co. !'. Stephenson, 33 Ind. App.
95, 69 N. E. 270.

36. Shoner v. Pennsylvania Co., 130 Ind.

170, 28 N. E. 616, 29 N. E. 775.

The finding of a fact which it was probably

necessary for the jury to find before they

could find a verdict must be deemed by in-

tendment to be included in a general ver-

dict for plaintiff, as in regard to the train

which caused the injury, and an answer by
the jury to an interrogatory that they do

not know what train it was does not neces-

sarily contravene or overcome such presump-
tion. Indianapolis Union R. Co. v. Neu-
baucher, 16 Ind. App. 21, 4 1 N. E. 669.

37. Pennsvlvania Co. r. Meyers, 136 Ind.
242, 36 N. E. 32 ; Crowley p. Northern Pao.
R. Co., 46 Wash. 85, 89' Pac. 471; Bess i'.

ke, etc., R. Co., 35 W. Va. 492, 14
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findings, in order to support a judgment thereon, should contain all the facts;

upon which the judgment is to rest, nothing being taken by implication or intend-

ment, and whatever is not found in them being supposed not to exist.^' A judg-

ment cannot be entered upon inconsistent findings,^*' except where one of such
findings is a mere conclusion of law, in which case it must yield to special findings

of fact inconsistent therewith.''"

h. Appeal and Error. The same rules that apply to appeals in civil cases

generally ^' govern questions of appeal and error in actions for injuries to persons

on or near railroad tracks. ^^ If there is any evidence to support a verdict or

finding it will not be disturbed on appeal; *' and a judgment will not be reversed

for harmless error," as in respect to the admission or exclusion of evidence,^'' or

S. B. 234, 29 Am. St. Rep. 820; Hogan v.

Chicago, etc., E. Co., 59 Wis. 139, 17 N. W.
632.

38. St. Louis, etc., E,. Co. v. Kama, 66
Kan. 802, 72 Pac. 234 (defendant held en-

titled to judgment on the special finding) ;

Pittsburgh, etc., E. Co. v. Evans, 53 Pa. St.

250 (holding that it is not sufficient that
the special verdict finds that there was neg-
ligence on the part of the railroad company,
unless it is found that plaintiff vpas lawfully
on the road, and not guilty of negligence )

.

A special verdict or finding that plaintiff

was injured by the failure of defendant to

exercise ordinary care in respect to some duty
which it owed to plaintiff is insufficient to

support a judgment against defendant, with-
out a further finding, or unless it appears
conclusively from the evidence that such in-

jury was a natural and probable result of

defendant's negligence, and one which in the
light of attending circimistances a person of

ordinary intelligence ought reasonably to

have foreseen. Sheridan v. Bigelow, 93 Wis.
426, 67 N. W. 732.
Where wilfulness is necessary to a recov-

ery and a special verdict fails to find that
plaintiff's conduct was wilful, a judgment
thereon is properly entered for defendant.
Barr v. Chicago, etc., R. Co., 10 Ind. App.
433, 37 N. E. 814.

A failure to answer immaterial interroga-
tories is not fatal to a verdict. Whitlock
f. Pennsylvania E. Co., 11 S. W. 208, 10 Ky.
L. Rep. 966, holding that where the jury find

specially that deceased was a trespasser,

tliat the death was caused wholly by his neg-

ligence and through no fault of the servants

of the company, and judgment is rendered for

defendant, it is immaterial that they fail

to agree upon the question whether it was
defendant's duty to have a bralceman at the

end of the train where deceased was killed

and whether such brakeman would have pre-

vented the accident.

39. Kearney v. Chicago, etc., R. Co., 47
Wis. 144, 2 N. W. 82; Haas v. Chicago, etc.,

E. Co., 41 Wis. 44.

40. Hogan v. Chicago, etc., R. Co., 59 Wis.

139, 17 W. W. 632, holding that where the

alleged negligence is a failure to give proper

warning, a finding that defendant was negli-

gent must yield to special findings that the

whistle was sounded and bell rung.

41. See, generally. Appeal and Bbroe, 2

Cyc. 474.

42. See Alabama Great Southern R. Co.

V. Burgess, 114 Ala. 587, 22 So. 169, holding
that where evidence was admitted tliat a rail-

road engineer might with reasonable care

have discovered the peril of a person injured

by his train in time to have avoided the in-

jury, it will be presumed on appeal that the

trial court did not suffer the jury to make
mere negligence in not discovering the peril,

the basis of a recovery by plaintiff.

Nothing will be presumed in favor of spe-

cial findings as against the general verdict

on appeal. Indianapolis Union R. Co. v. Neu-
baucher, 16 Ind. App. 21, 43 N. E. 576, 44
N. E. 669.
Ruling of court.— It is reversible error

for the court to change counsel's question to
a witness so as to omit essential facts from
view. Livingston v. Wabash E. Co., 170 Mo.
452, 71 S. W. 136.

43. Missouri.—^Mirrielees i;. Wabash E.
Co., 163 Mo. 470, 63 S. W. 718.

'Sew York.— IJouglass v. Northern Cent. E.
Co., 59 N. Y. App. Div. 470, 69 N. Y. Suppl.

370.
Tennessee.— Stacker v. Louisville, etc., E.

Co., 106 Tenn. ^50, 61 S. W. 766.

Teajas.— Brown v. Griffin, 71 Tex. 654, 9
S. W. 546; Brown v. Sullivan, 71 Tex. 470,

10 S. W. 288 ; Texas, etc., E. Co. v. O'Donnell,
58 Tex. 27.

United States.— Owens v. Missouri Pac. E.
Co., 38 Fed. 571.
Where the evidence is conflicting, the ver-

dict of a jury or the finding of a court upon
a question of fact will not be disturbed un-
less great injustice seems to have been done
and there is a want of evidence to sustain it.

Finney v. Northern Pac. E. Co., 3 Dak. 270,
16 N. W. 500.

44. See Kentucky, etc., Bridge Co. v. Mc-
Kinney, 9 Ind. App. 213, 36 N. E. 448.

45. Illinois.— Lake Shore, etc., E. Co. v.

Bodemer, 139 111. 596, 29 N. B. 692, 32 Am.
St. Eep. 218 [affirming 33 111. App. 479],
holding that where, in an action for the

death of a trespasser on railroad tracks, the

jury are instructed that plaintiff cannot re-

cover on any count except one which charges

that the injury was wantonly inflicted, the

admission of evidence of ordinances governing
the rate of speed of trains and providing for

signals is not reversible error, although such
ordinances are not mentioned in the said

count, where defendant's counsel admits in

his opening statement to the jury that the

[X, E, 8, h]
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in the giving or refusing of instructions." But a judgment based on a verdict
which is unsupported by the evidence will be set aside or reversed.*'

F. Accidents at Crossings*"—l. character of Crossings— a. In General.
Railroad crossings within the meaning of the rules of law hereinafter considered,
imposing a liability upon a railroad company for injuries caused thereat either
by its trains or by the condition of the crossing itself, mean public crossings, or
points at which public streets or highways cross the railroad tracks/' and

former ordinance was violated by defendant,
and the latter ordinance is not read in the
hearing of the jury.

Indiana.— Pittsburgh, etc., R. Co. v. Si-
mons, 168 Ind. 333, 70 N. E. 911 {.affirming
(App. 1906) 76 iSr. E. 883]; Kentucky, etc..

Bridge Co. v. McKinney, 9 Ind. App. 213, 36
N. E. 448, holding that in an action for in-

juries received by stepping off at a station
in the night-time on the aide of the track
on which there was no platform and falling
several feet, it is harmless error to admit
evidence that after the accident defendant
greatly extended its platform at that point
on the south side of the track, since the in-

jury was caused by plaintiff stepping off

the north side and the rule excluding evi-

dence of repairs made after the injury does
not apply.

Kentucky.—• Beiser f. Chesapeake, etc., R.
Co., 92 S. W. 928, 29 Ky. L. Rep. 249, hold-
ing that plaintiff's rights are not preju-
diced by the exclusion of evidence as to the
distance within which a train could be
stopped, where there is no evidence that the
railroad employees actually saw plaintiff be-
fore he was hurt.

Massachusetts.— Robinson v. Fitehburg,
etc., R. Co., 7 Gray 92.

Oregon.— Turney c. Southern Pac. Co., 44
Oreg. 280, 75 Pac. 144, 76 Pac. 1080.

Texas.— Hughes v. Galveston, etc., R. Co.,
67 Tex. 595, 4 S. W. 219.

Wisconsin.— Banderob v. Wisconsin Cent.
R. Co., 133 Wis. 249, 113 N. W. 738 (hold-
ing that in an action for injuries sustained
on a railroad lawn adjacent to its depot plat-
form, the use of the words " depot grounds,"
in questions asked a witness to identify the
place, is not error) ; Whalen v. Chicago, etc.,

R. Co., 75 Wis. 654, 44 N. W. 849.

46. MoCauley v. Tennessee Coal, etc., Co.,

93 Ala. 356, 9 So. 611 (holding that in an
action for a death alleged to have resulted

from defendant's negligence, where it is

shown that deceased was on defendant's ear

which was not for passengers, by mere li-

cense, and .no wanton or intentional wrong
is shown, an instruction that deceased was
a mere trespasser is harmless error) ; Union
Pac. R. Co. r. Ure, 56 Kan. 473, 43 Pac. 776
(holding that where the facts uphold a ver-

dict against the railroad company, it is im-
material whether the court erred in its in-

structions in making a distinction as to the

point of time when the duty of the company
arises toward a conscious or unconscious tres-

passer upon its track) ; McAdoo (;. Richmond,
etc., R. Co., 105 N. C. 140, US. E. 316
(holding that an error, if any, in refusing

to tell the jury that a railroad company is

required to exercise more than the usual
amount of care in running its trains in

populous towns is cured by a finding that
the injury complained of was sustained
through the negligence of the company)

;

Forge V. Houston, etc., R. Co., 41 Tex. Civ.

App. 81, 90 S. W. 1118.
Error cannot be assigned to such portion

of a charge as is purely speculative and could
not have affected the result. Petrie v. Colum-
bia, etc., R. Co., 29 S. C. 303, 7 S. E. 515.

47. Firmey v. Northern Pac. R. Co., 3
Dak. 270, 16 N. W. 500; East Tennessee, etc.,

R. Co. r. Harbuck, 91 Ga. 598, 18 S. E. 358;
Hopkins v. Anderson, 73 111. App. 632; Jaffi

r. Missouri Pac. R. Co., 205 Mo. 450, 103
S. W. 1026.

48. Collision of trains at railroad crossings
see supra, X, D.
Companies and persons liable for injury

see supra, X, C.

Criminal prosecution see supra, X, B, 8.

Validity or reasonableness of statutory and
municipal regulations see supra, X, B, 1.

49. Louisville, etc., R. Co. v. Hubbard, 145
Ala. 45, 41 So. 814; Beatty v. Central Iowa
R. Co., 58 Iowa 242, 12 K. W. 332. See also

St. Louis, etc., R. Co. v. ililatthews, 34 Tex,
Civ. App. 302, 79 S. W. 71.

That portion ot the highway lying parallel

to a railroad track from the point where the
railroad first infringes upon the highway to

the point of actual crossing cannot be re-

garded as part of the highway crossing.

Beatty v. Central Iowa R. Co., 58 Iowa 242,

12 N. W. 332.

To prove that the place at which the acci-

dent occurred was in a highway, it is not
enough to prove its dedication to the public,

but it must be shown that tne dedication was
made by the owner, and has been accepted
by the public authorities by user or other-
wise. Such V. Cleveland, etc., R. Co., 2 Ohio
Dec. (Reprint) 352, 2 West. L. Month. 486.
See, generally. Dedication, 13 Cyc. 461.
Overhead crossing.— The statutory duties

of a railroad company as to railroad cross-

ings have no application where the street
runs under the railroad. Houston, etc., R.
Co. V. Sgalinski, 19 Tex. Civ. App. 107, 46
S. W. 113.

A road within the meaning of the Texas
statute (Rev. St. art. 4232), relating to the
liability of railroad companies for injuries
to persons at a public crossing, is a road dedi-
cated to the public use or commonly used and
traveled by the public. Markham v. Houston,
etc., R. Co., 1 Tex. App. Civ. Cas. § 81.
Public highway.— That the land, which

[X, E, 8, h] * By Henry H. Skyles.
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such other places as have by license or custom become recognized and used

by the public as public crossings.^"

b. Crossings by License or Custom. Although a railroad crossing is not on
a pubUc street or highway, it becomes a pubhc crossing so as to impose upon a

railroad company the same habihty as at a public crossing where the railroad

company by some act or designation invites or induces persons to regard and
use it as such; ^' or where, with the railroad company's acquiescence, it has been
used as a pubhc crossing for a long time." But the mere fact that a number of

was the prolongation of a city street, and
was used as a public way, had been made by
a wharf company by solid filling, does not
destroy the character of the highway, and
render inapplicable thereto city ordinances
protecting the public in the use of highways.
Galveston, etc., R. Co. v. Levy, 35 Tex. Civ.

App. 107, 79 S. W. 879.

50. See im/ro, X, F, 1, b.

51. Florida.— Morris v. Florida Cent., etc.,

E. Co., 43 Fla. 10, 29 So. 541.

Georgia.— Southern R. Co. v. Hooper, 110
Ga. 779, 36 S. E. 232 (holding that the
building and keeping in repair by a railroad

company of a bridge over or an approach to

a private crossing is such an invitation to

the public to use the same as renders the
company liable for injuries resulting from
defects negligently permitted to exist or re-

main in the structure) ; Central E., etc., Co.

V. Robertson, 95 Ga. 430, 22 S. E. 551.
Illinois.— Illinois Central R. Co. v. Klein,

95 111. App. 220 (user by the public for more
than twenty-five years without objection, and
repairs by the railway company) ; Chicago,
etc., R. Co. V. Reith, 65 111, App. 461 (holding
that where a crossing is used by the public

as a highway with the acquiescence of the

railroad company, it is bound to treat it as

a highway as to one who does not in fact

see a sign-board warning persons crossing

that way that they do so at their own peril )

.

Indiana.— Baltimore, etc., R. Co. v. Slaugh-
ter, 167 Ind. 330, 79 N. E. 186, 7 L. E. A.
597; Pittsburgh, etc., R. Co. v. 'Simons, (App.
1906) 76 N. E. 883 [affirmed in 168 Ind. 333,

79 N. E. 911].
Maine.— Webb v. Portland, etc., E. Co., 57

Me. 117, holding that if with the consent of

the railroad company and of the owners of

the fee in the land there has been a thorough-
fare in open and continuous use by the pub-

lic, and that use commenced before defendant

commenced operations on its road and con-

tinued without objection to the time of the

accident, the jury may infer the existence

of a way such as will oblige the railway
company to use the same care in running
its trains as it would be bound to exercise

if the highway had been legally located across

the track at that point.

Massachusetts.—-Murphy v. Boston, etc., E.

Co., 133 Mass. 121.

Michigan.— Schindler v. Milwaukee, etc.,

E. Co., 87 Mich. 400, 49 N. W. 670, holding

that the fact that the crossing is a private

way is immaterial where it is commonly used
with the knowledge of, and without objection

by, the railroad employees, who have often

opened trains standing on the crossing to

allow the public to travel over it.

Missouri.— Gurley v. Missouri Pac. R. Co.,

122 Mo. 141, 26 S. W. 953.

North Dakota.— Johnson v. Great Northern
E. Co., 7 N. D. 284, 75 N. W. 250, holding

that where a crossing has been used by the

public for eight years and the company has
planked it according to its custom at cross-

ings, and has erected a sign-post warning
travelers that there is a crossing at this

place, the company is liable as at a public

crossing, although the highway has not been

laid out in strict accordance with law.

Pennsylvania.— Kay v. Pennsylvania E.
Co., 65 Pa. St. 269, 3 Am. Eep. 628.

Texas.— Cowans v. Fort Worth, etc., R. Co.,

40 Tex. Civ. App. 539, 89 S. W. 1116; Mark-
ham V. Houston, etc., R. Co., 1 Tex. App. Civ.

Cas. § 81. See also St. Louis, etc., E. Co. v.

Matthews, 34 Tex. Civ. App. 302, 79 S. W.
71.

Virginia.— Nichols v. Washington, etc., R.
Co., 83 Va. 99, 5 S. E. 171, 5 Am. St. Eep.
257.

United States.— Garrett v. Illinois Cent. R.
Co., 126 Fed. 406.
England.— See Rogers v. Rhymney R. Co.,

26 L. T. Rep. N. S. 879, 21 Wkly. Rep. 21.

See 41 Cent. Dig. tit. "Railroads," § 955.

Recognizing a road which crosses the line

of railway as a public road by establishing

and keeping up a crossing thereon is sufficient

to establish its public character. Texas, etc.,

R. Co. V. Anderson, 2 Tex. App. Civ. Cas.

§ 203 ; International, etc., E. Co. v. Jordan,
1 Tex. App. Civ. Cas. § 859; Markham v.

Houston, etc., E. Co., 1 Tex. App. Civ. Cas.

§ 81.

52. Illinois.-— St. Louis Nat. Stock Yards
V. Brennan, 126 111. App. 601.

Kentucky.— Davis v. Louisville, etc., E. Co.,

•97 S. W. 1122, 30 Ky. L. Eep. 172, 99 S. W.
930, 30 Ky. L. Eep. 946, holding that one
crossing a railroad track upon a pathway,
not a public street, but \/hich for twenty-five

years has been used by from twenty-five to

seventy-five persons daily in crossing from a
street to a mill is not a trespasser, but is

entitled to substantially the same care and
warning as though on a public crossing.

Missouri.^ Sites v. Knott, 197 Mo. 684, 96
S. W. 206; Easley v. Missouri Pac. E. Co., 113
Mo. 236, 20 S. W. 1073.

North Carolina.— Bradley v. Ohio Eiver,
etc., E. Co., 126 N. C. 735, 36 S. E. 181.

Pennsylvania.— Taylor v. Delaware, etc.,

Canal Co., 113 Pa. St. 162, 8 Atl. 43, 57
Am. Eep. 446.

[X, F, 1, to]
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persons are in the habit of using a certain place as a crossing where there is no

public right of passage does not constitute such place a pubUc crossing, or gen-

erally confer upon such persons a character or right other than that of trespassers; ^

and, although they so use such place with the mere passive acquiescence or per-

mission of the railroad company, they are mere Ucensees, and as a general rule

are entitled to no greater rights than are trespassers.^* A person is not a tres-

passer in being on a track at a private crossing made by the company under a

contract with the owner of the surrounding land when the road was built, and

through whom such person acquires land near the track. ^^

2. Mutual Rights and Duties "— a. At Public Crossings. As a general rule

the rights and duties of the pubUc and a railroad company at a pubUc crossing

are mutual and reciprocal," and both are charged with the mutual duty of keeping

Texas.— Jlissouri Pac. E. Co. v. Bridges,

74 Tex. 520, 12 S. W. 210, 15 Am. St. Rep.
856.

Vermont.— Seymour v. Central Vermont
R. Co., 69 Vt. 555, 38 Atl. 236.

See 41 Cent. Dig. tit. " Railroads," § 955.

Permission to cross given by owner of the
land before the railroad company became
owner does not tend to show such permis-
sion by the railroad company. Central R.,

etc., Co. V. Pylee, 87 Ga. 491, 13 S. E. 584,

13 L. R. A. 634.

53. Illinois Cent. R. Co. r. Beard, 49
111. App. 232 (holding tliat where a railroad

company constructs steps at the side of its

freiglit house platform, which steps are es-

sential to the use of the freight house, but
are connected with no street, sidewalk, or

public way, the fact that the public has used
such steps in going to and from the depot
does not make them a part of the public

crossing) ; Sprow v. Boston, etc., R. Co., 163
Mass. 330, 39 N. E. 1024; Chenery V. Fitch-

burg R. Co., 160 Mass. 211, 35 N. E. 554, 22
L. R. A. 575; McCreary v. Boston, etc., R.

Co., 153 Mass. 300, 26 N. E. 864, 11 L. R. A.
359; Matze v. New York Cent., etc., R. Co.,

1 Hun (N. Y.) 417, 3 Thomps. & C. 513 (no

license or acquiescence by defendant being
shown )

.

54. Illinois Cent. R. Co. r. O'Connor,
189 111. 559, 59 N. E. 1098; Illinois Cent. R.

Co. V. James, 67 ill. .4.pp. 649; Atchison, etc.,

R. Co. V. Parsons, 42 111. App. 93 ; Atchison,
etc., R. Co. V. Fuller, 72 Kan. 527, 84 Pac.

140; Sutton v. New York Cent., etc., R. Co.,

66 N. Y. 243 ^reversing 4 Hun 760] ; Matze
V. New York Cent., etc., R. Co., 1 Hun
(N. Y.) 17, 3 Thomps. & C. 513. See also

Bennett v. Grand Trunk R. Co., 3 Can. L. T.

Occ. Notes 403.

Assumption of risk.—A licensee crossing at

a place other than a public crossing as-

sumes the risks of injuries from coming in

contact with semaphore wires or any other

stationary devices convenient or necessary

for the safe operation of trains. Atchison,

etc., R. Co. V. Fuller, 72 Kan. 527, 84 Pac.

140.

55. Hovius V. Cincinnati, etc., R. Co., 107

S. W. 214, 32 Ky. L. Rep. 786.

56. Duty to restore and maintain highway
see supra, VI, D, 3; and infra, X, F, 3,

b, h.

[X, F, 1, b]

57. Illinois.— Illinois Cent. R. Co. v. Ben-

ton, 69 111. 174; Indianapolis, etc., R. Co. v.

Stables, 62 111. 313; Galena, etc., R. Co.

V. Dill, 22 111. 264 (holding that neither

party has a superior right except as it re-

sults from the difficulties and necessities of

the case) ; McGuire v. Chicago, etc., R. Co.,

120 111. App. 111.

Indiana.— Pennsylvania Co. r. Krick, 47

Ind. 368; Hurley v. JefFersonville, etc., R.

Co., Wils. 295.

Kentucky.—Louisville, etc., R. Co. v. Goetz,

79 Ky. 442, 42 Am. Rep. 227; Chesapeake,

etc., R. Co. ». Riddle, 72 S. W. 22, 24 Ky.

L. Rep. 1687.

Minnesota.— Klotz v. Winona, etc., R. Co.,

68 Minn. 341, 71 N. W. 257.

Missouri.— Esler v. Wabash R. Co., 109

Mo. App. 580, 83 S. W. 73.

NeJiraska.— Riley i'. Missouri Pac. R. Co.,

69 Nebr. 82, 95 N. W. 20.

Nevada.— Cohen v. Eureka, etc., R. Co.,

14 Nev. 376.

Tforth Carolina.— Duffv v. Atlantic, etc.,

R. Co., 144 N. C. 26, 56-S. E. 557; Norton

V. North Carolina R. Co., 122 N. C. 910, 29

S. E. 886.

Ohio.— Pittsburgh, etc., R. Co. v. Maurer,

21 Ohio St. 421.

Pennsylvania.— Pittsburg, etc., R. Co. r.

Dunn, 56 Pa. St. 280: North Pennsylvania

R. Co. V. Heileman, 49 Pa. St. 60, 88 Am.
Dec. 482.

Texas.—International etc., R. Co. v. Glover,

(Civ. App. 1905) 88 S. W. 515; St. Louis

Southwestern R. Co. v. Matthews, 34 Tex.

Civ. App. 302, 79 S. W. 71; Missouri, etc.,

R. Co. V. Cox, (Civ. App. 1894) 27 S. W.
1050. See Texas, etc., R. Co. v. Ball, 38 Tex.

Civ. App. 279, 85 S. W. 456. But see Hous-

ton, etc., R. Co. V. Carson, 66 Tex. 345, 1

S. W. 107, holding that the right of a rail-

way company to run its trains across a

street is strictly subordinate to the public

right of ordinary travel.

Virginia.— Southern R. Co. t". Torian, 95

Va. 453, 28 S. E. 569.

West Virginia.—Bowles t'. Chesapeake, etc.,

R. Co., 61 W. Va. 272, 57 S. E. 131 ; Berkeley

V. Chesapeake, etc.. R. Co., 43 W. Va. 11, 26

S. E. 349.

United States.— Texas., etc., R. Co. V.

Cody, 166 U. S. 606, 17 S. Ct. 703, 41 L. ed.

1132 [affirming 67 Fed. 71, 14 C. C. A. 310]

;
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a careful lookout to avoid inflicting or receiving injury, the degree of diligence to

be used on either side being such as a prudent person would exercise under the

circumstances at the particular time and crossing in endeavoring to perform

his duty."* A traveler is bound to use ordinary care in approaching the crossings

Baltimore, etc., K. Co. v. Anderson, 85 Fed.

413, 29 C. C. A. 235.

See 41 Cent. Dig. tit. "Railroads," § 956.

Any part of a public crossing may be used
by a traveler thereon. The traveler may not

only pass directly over the right of way, but
he may also pass from one side of the high-

way to the other, using the right of way of

the railroad company for that purpose for

the entire or any part of the distance. Mc-
Guire v. Chicago, etc., R. Co., 120 111. App.
Ill; Louisville, etc., R. Co. v. Head, 80 Ind.

117 (holding that a person has a right to

cross a railroad at a crossing anywhere
within the highway even if a footwalk has

been made across the railroad) ; Louisville,

etc., R. Co. V. Price, 70 S. W. 836, 25 Ky.
L. Rep. 1033 (holding that the fact that the

person injured was walking diagonally over

the crossing does not make him a tres-

passer) ; Conaty f. New York Cent., etc., R.
Co., 16-1 Mass. 572, 42 N. E. 103 (holding

that the law of the road requiring travelers

and vehicles on meeting to turn to the right

of the middle of the traveled part of the

road does not apply in an action for injuries

received in a collision of a vehicle with a
locomotive at a highway crossing)

.

58. Illinois.— Illinois Cent. R. Co. v. Ben-
ton, 69 111. 174; Galena, etc., R. Co. v. Dill,

22 111. 264; Chicago, etc., R. Co. v. Still, 19

111. 499, 71 Am. Dec. 236; Chicago, etc., R.
Co. V. Barber, 15 111. App. 630.

Indiana.— Indianapolis, etc., R. C-o. v.

McLin, 82 Ind. 435; Pennsylvania Co. v.

Krick, 47 Ind. 368; Toledo, etc., R. Co. v.

Goddard, 25 Ind. 185 ; Hurley v. Jefferson-

ville, etc., R. Co., Wils. 295.

Kansas.— Leavenworth, etc., R. Co. v.

Rice, 10 Kan. 426.

KentncJcy.— Louisville, etc., R. Co. v. Cum-
mins, HI Ky. 333, 63 S. W. 594, 23 Ky. L.

Rep. 681 (holding that it is a, duty of de-

fendant company to exercise such care in

regard to signals, speed, and lookouts as
might usually be expected of ordinarily pru-
dent persons engaged in operating a railroad
under like circumstances, and that it is

the duty of plaintiff to use such care as might
usually be expected of an ordinarily prudent
person situated as he is to learn of the

approach of the train, and to keep out of its

way) ; Cincinnati, etc., R. Co. v. Champ, 104
S. W. 988, 31 Ky. L. Rep. 1054; Chesapeake,
etc., R. Co. V. Riddle, 72 S. W. 22, 24 Ky. L.

Rep. 1687.

Maine.—-Whitney f. Maine Cent. R. Co.,

69 Me. 208.

Uar-iiland.— Baltimore, etc., R. Co. v.

Owings, 65 Md. 502, 5 Atl. 329.
Massachusetts.— Shaw v. Boston, etc., R.

Co., 8 Gray 45.

Missouri.— Lang v. Missouri Pac. R. Co.,

115 Mo. App. 489, 91 S. W. 1012; Esler v.

Wabash R. Co., 109 Mo. App. 580, 83 S. W.
73.

Nehraska.— Williams v. Chicago, etc., R.
Co., 78 Nebr. 695, 111 N. W. 596, 14 L. R. A.

N. S. 1224, 78 Nebr. 701, 13 N. W. 791 ; Riley

V. Missouri Pac. R. Co., 69 Nebr. 82, 95 N. W.
20; Chicago, etc., R. Co. v. Roberts, 3 Nebr.

(Unoff.) 425, 91 N. W. 707.

'New Jersey.—^Rafferty v. Erie R. Co., 66

N. J. L. 444,"49 Atl. 456.

New York.— Cook v. New York Cent. R.

Co., 1 Abb. Dec. 430, 3 Keyes 476, 3 Transcr.

App. 8.

North Carolina.— Cooper v. North Caro-

lina R. Co., 140 N. C. 209, 52 S. E. 932, 3

L. R. A. N. S. 391 ; Norton v. North Carolina

R. Co., 122 N. C. 910, 29 S. E. 886.

Ohio.— Pittsburgh, etc., R. Co. v. Maurer,
21 Ohio St. 421; Cleveland, etc., R. Co. v.

Terry, 8 Ohio St. 570.

Texas.— Gulf, etc., R. Co. v. Smith, 87

Tex. 348, 28 S. W. 510; International, etc.,

R. Co. V. Glover, (Civ. App. 1905) 88 S. W.
515; Gulf, etc., R. Co. v. Younger, 10 Tex.

Civ. App. 141, 29 S. W. 948; Missouri, etc.,

R. Co. V. Cox, (Civ. App. 1894) 27 S. W.
1050; Texas, etc., R. Co. v. Howard, 2 Tex.

Unrep. Cas. 429.

Virginia.— Southern R. Co. v. Hansbrough,
107 Va. 733, 60 S. E. 58.

West Virginia.— Berkeley v. Chesapeake,
etc., R. Co., 43 W. Va. 11, 26 S. E. 349.

United States.— Texas, etc., R. Co. v.

Cody, 166 U. S. 606, 17 S. Ct. 703, 41 L. ed.

1132 [afirming 67 Fed. 71, 14 C. C. A. 310] ;

Continental Imp. Co. v. Stead, 95 U. S. 161,

24 L. ed. 403; Morris v. Chicago, etc., R.
Co., 26 Fed. 22; Tucker v. Duncan, 9 Fed.

867, 4 Woods 652.

See 41 Cent. Dig. tit. "Railroads," § 956.
Degree of care.— The duty of the railroad

company when its trains are approaching and
about to cross a public highway is greater in

degree than under other circumstances. Illi-

nois Cent. R. Co. v. Chicago Title, etc., Co., 79

111. App. 623. If the crossing is especially
dangerous, it is incumbent on both parties

to exercise increased care commensurate with
the danger. Louisville, etc., R. Co. v. Cum-
mins, 111 Ky. 333, 63 S. W. 594, 23 Ky. L.

Rep. 681 ; Southern R. Co. v. Hansbrough,
107 Va. 733, 60 S. E. 58. The care and
liability of the railroad company will corre-

spond with that of all others passing, and
doing business on the crossing. Central Mili-

tary Track R. Co. v. Rockafellow, 17 111. 541.

Reliance on other's precautions.— Each
party in regulating his conduct may pre-

sume that the other will exercise reasonable

care. Loucks v. Chicago, etc., R. Co., 31

Minn. 526, 18 N. W. 651; Williams v. Chi-

cago, etc., R. Co., 78 Nebr. 695, 701, 111

N. W. 596, 113 N. W. 791, 14 L. R. A. N. S.

1224.

[X, F, 2, a]
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and observing the approach of trains,^' and the railroad company to use such care
in giving proper and timely warning of their approach/" and to otherwise use what
under the circumstances are reasonable precautions in approaching the crossing."

The above rule, however, is subject to the quaUfication that, by reason of the
character and momentum of a railroad train and the requirements of public travel

by means thereof, a moving train is entitled to the preference and right of way,
provided reasonable and timely warning of its approach is given and reasonable
care is used to avoid a colhsion.''^

b. At Places Not Public Crossings. Where a crossing at a place other than
a pubhc street or highway is treated as a public crossing, by Hcense or custom,"^
the rights and duties of the railroad company and the pubhc thereat are the same
as at a pubhc crossing."'' But where the crossing is such that a person thereon

59. Chicago, etc., E. Co. v. Pearson, 82 111.

App. 605; Pennsylvania R. Co. v. Goodman,
62 Pa. St. 329.

60. Chicago, etc., R. Co. v. Pearson, 82 111.

App. 605 (holding that the railroad company-
is required to use such care whether there is

a statutory regulation upon the subject or
not) ; Voehl v. Delaware, etc., K. Co., {N. J.

Sup. 1905) 59 Atl. 1034; Pennsylvania R.
Co. V. Goodman, 62 Pa. St. 329; Continental
Imp. Co. V. Stead, 95 U. S. 161, 24 L. ed.

403. See also infra, X, F, 5, 7.

If a railroad uses due care it is not liahl'j

for the injury of a child which becoming
frightened at its train runs on the track of

another company, and is there injured.

Illinois Cent. R. Co. i;. Haecker, 110 111.

App. 102.

A sign at a public crossing to the effect

that the railroad company will not be re-

sponsible for injuries does not avoid its re-

sponsibility. Chicago, etc., R. Co. %. Reith,

65 111. App. 461.

61. Grenell v. Michigan Cent. R. Co., 124
Mich. 141, 82 N. W. 843; Texas, etc., R. Co.

V. Anderson, 2 Tex. App. Civ. Cas. § 203.

The duty of an electric railroad company
at railroad crossings is the same as that of

steam railroads where such electric railroad
company is organized under a general rail-

road act. Roy r. East St. Louis, etc., R.
Co., 119 111. App. 313.

62. Delaware.— Ogle v. Philadelphia, etc.,

E. Co., 3 Houst. 267.

Illinois.— Illinois Cent. E. Co. r. Larson,
152 111. 326, 38 N. E. 784.

Indiana.— Indianapolis, etc., R. Co. v. Mc-
Lin, 82 Ind. 435.

Maine.— Allen v. Boston, etc., R. Co., 94
Me. 402, 47 Atl. 917, holding that such rule

does not apply to a train standing near the

crossing.

Mississippi.— Alabama, etc., E. Co. v.

Lowe, 73 Miss. 203, 19 So. 96.

Neirasha.— Eiley v. Missouri Pac. E. Co.,

69 Nebr. 82, 95 N. W. 20; Chicago, etc., E.
Co. 1-. Roberts, 3 Nebr. (XJnofif.) 425, '91

N. W. 707.

New Jersey.— Eafferty r. Erie R. Co., 66
N. J. L. 444, 49 Atl. 456.

New York.— Warner v. New York Cent. R.
Co., 44 N. Y. 465 [reversing 45 Barb. 299]

;

Winslow V. Boston, etc., R. Co., 11 N. Y. St.

831.

North Carolina.— Duffy v. Atlantic, etc.,

[X, F, 2, a]

R. Co., 144 N. C. 26, 56 S. E. 557; Norton
V. North Carolina R. Co., 122 N. C. 910, 29
S. E. 886.

Ohio.— New York, etc., R. Co. v. Kistler,

66 Ohio St. 326, 64 N. E. 130.

Oregon.— Kunz v. Oregon R. Co., (1907)
93 Pac. 141, (1908) '94 Pac. 504, on a public
road that intersects a railway at grade.

Virginia.— Southern R. Co. t. Torian, 95
Va. 453, 28 S. E. 569.
West Virginia.— Berkeley v. Chesapeake,

etc., R. Co., 43 W. Va. 11, 26 S. E. 349.

United States.— Continental Imp. Co. v.

Stead, 95 U. S. 161, 24 L. ed. 403; Morris
V. Chicago, etc., R. Co., 26 Fed. 22. See
Baltimore, etc., R. Co. v. Anderson, 85 Fed.
413, 29 C. C. A. 235.

See 41 Cent. Dig. tit. "Railroads," § 956.
Compare Texas, etc., R. Co. v. Huber, (Tex.

Civ. App. 1906) 95 S. W. 568.
A standing train at a public crossing has

no precedence over an ordinary traveler, their

rights being equal, and each is bound to act
with due regard to the other, and has a right

to assume that the other will be controlled

by such considerations as would influence the
conduct of a man of ordinary care and pru-
dence. Williams r. Chicago, etc., R. Co., 78
Nebr. 695, 701, 111 N. W. 596, 113 N. W.
791, 14 L. E. A. N. S. 1224.

63. See supra, X, F, 1, b.

64. California.— See Carraher v. San Fran-
cisco Bridge Co., 100 Cal. 177, 34 Pac.
828.

DelavMre.— Weldon v. Philadelphia, etc.,

E. Co., 2 Pcnnew. I, 43 Atl. 156.

Illinois.— Illinois Cent. R. Co. v. Clark,

83 111. App. 620, holding that it is incum-
bent upon the railroad company, in such
case, to exercise substantially the same care

for the safety of the public as the law re-

quires of it when its train is approaching a
public crossing, except perhaps in the matter
of ringing a bell or sounding a whistle.

Indiana.— Pittsburgh, etc., R. Co. 1).

Simons, (App. 1906) 76 N. E. 883 [affirmed

in 168 Ind. 333, 79 N. E. 911].

Kentucky.— Southern E. Co. v. Barbour,
51 S. W. 159, 21 Ky. L. Eep. 226.

Maine.— Boothby v. Boston, etc., E. Co.,

90 Me. 313, 38 Atl. 155, holding that a rail-

road company is bound to be mindful of the
danger of permitting the sudden escape of

steam from a locomotive near a crossing that
is used by the public with teams, although
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is a trespasser or a mere licensee without invitation,"^ as a general rule the only-

duties the railroad company owes to such person are to use due care to avoid injury

after knowledge of the impending danger, and not to wilfully or wantonly injure

him."" The rights of the public in a crossing by license are subordinate to the

'rights of the railroad company."
e. Statutory Provisions. In most jurisdictions the duties and liabilities of a

railroad company as to injuries at crossings are now regulated by statutes and

ordinances,"* although such statutes and ordinances are not the sole standards

for determining whether due care has been observed by a railroad company to

guard against accidents at crossings.'"'

3. Defects and Obstructions '"— a. Duty and Liability in General. As a

general rule it is the duty of a railroad company, both by virtue of stat-

the fee is in the company and tlieie is no
regularly established road over it.

Missoivri.— Sites v. ICnott, 197 Mo. 684, 96
S. W. 206.

Nebraska.— Union Pac. R. Co. v. Connolly,

77 Nebr. 254, 109 N. W. 368.

Pennsylvania.— Metzler v. Philadelphia,

etc., E,. Co., 28 Pa. Super. Ct. 180.

United States.— Smith v. Pittsburgh, etc.,

R. Co., 90 Fed. 783.

See 41 Cent. Dig. tit. " Railroads," § 957.

One traveling on a road under a railroad

bridge, commonly and habitually used by the

public, with the knowledge of the railroad

company, is more than a licensee, and the

company owes him the duty of ordinary
care. Missouri, etc., R. Co. v. HoUan, (Tex.

Civ. App. 1908) 107 S. W. 642.

Where a railroad track is laid longitudinally

along a street in a town or village, a person
is not a trespasser who crosses a street in

which it is laid, at a place other than at a
public crossing or the intersection of other

streets. Florida Cent., etc., R. Co. v. Fox-
worth, 41 Fla. 1, 25 So. 338, 79 Am. St. Rep.

149; Brunswick, etc., R. Co. v. Gibson, 97
Ga. 439, 25 S. E. 484.

65. See supra, X, F, 1, b.

66. Alalama.—^Alabama Great Southern R.
Co. V. Linn, 103 Ala. 134, 15 So. 508.

Delaware.— Weldon v. Philadelphia, etc.,

R. Co., 2 Pennew. 1, 43 Atl. 156.

Illinois.— Illinois Cent. R. Co. v. O'Connor,
189 111. 559, 59 «. E. 1098 [reversing 90
111. App. 142]; Illinois Cent. R. Co. v.

James, 67 111. App. 649 ; Atchison, etc., R.
Co. V. Parsons, 42 111. App. 93.

Indiana,— Chicago, etc., R. Co. v. McCan-
dish, 167 Ind. 648, 79 N. E. 903; Pittsburgh,

etc., R. Co. V. Simons, (App. 1906) 76 N. E.

883 [affirmed in 168 Ind. 333, 79 N. E.
911].

Massachusetts.— See O'Connor v. Boston,
etc., R. Corp., 135 Mass. 352.

Michigan.— Clark v. Michigan Cent. R.
Co., 113 Mich. 24, 71 N. W. 327, 67 Am. St.

Rep. 442, holding that a licensee crossing
the track of a railroad company, at a place

other than a public crossing, for his own
convenience, cannot recover for injuries re-

ceived by falling over a semaphore wire along
the track.

New York.— Matze v. New York Cent.,

etc., R. Co., 1 Hun 417, 3 Thomps. & C. 513.

England.—WiVaj v. Midland R. Co., 35

L. T. Rep. N. S. 244; Harrison v. North
Eastern R. Co., 29 L. T. Rep. N. S. 844, 22

Wkly. Rep. 335.

See 41 Cent. Dig. tit. "Railroads," § 957.

But compare Pomponio v. New York, etc.,

R. Co., 66 Conn. 528, 34 Atl. 491, 50 Am.
St. Rep. 124, 32 L. R. A. 530 (holding that

the duty of a railroad company not to in-

jure, by its own act, a person at a crossing

which is not a public crossing, is the same
whether such person is there by implied in-

vitation or is a mere licensee) ; St. Louis,

etc., R. Co. V. Crosnoe, 72 Tex. 79, 10 S. W.
342 (holding that it cannot be said that
persons crossing a switch track at a point
commonly used by the public are not en-

titled to any care for their safety unless

their danger be seen) ; Texas, etc., R. Co. v.

McManus, 15 Tex. Civ. App. 122, 38 S. W.
241.

While ordinarily there is no duty to
give signals at private crossings, yet when
the crossing is peculiarly dangerous and the
speed of the train great, it is a question for

the jury whether the railroad company is

not negligent in failing to give a signal of

warning. Czech v. Great Northern R. Co.,

68 Minn. 38, 70 N. W. 791, 64 Am. St. Rep.
452, 38 L. R. A. 302.

67. Matze v. New York Cent., etc., R. Co.,

1 Hun (N. Y.) 417, 3 Thomps. & C. 513;
Garrett v. Illinois Cent. R. Co., 126 Fed.
406.

68. See Crumpley v. Hannibal, etc., R. Co.,

98 Mo. 34, 11 S. W. 244. And see infra,

X, F, 5, d; X, F, 7, i; X, F, 8, d.

A statute making a railroad company liable

for the death of "any passenger," caused by
a defecj; in the railroad, does not include the
death of one driving over the crossing.

Crumpley v. Hannibal, etc., R. Co., 98 Mo.
34, 11 S. W. 244.

69. Kowalski v. Chicago Great Western H.
Co., 84 Fed. 586. But compare Newman v.

London, etc., R. Co., 55 J. P. 375, holding
that defendant is not liable where the acci-

dent is caused by acts or omissions not
in violation of any statutory regulations.

70. Defects and obstructions as affecting
liability for injuries to animals see infra, X,
H, 3, c.

Mode of construction at crossings in general
see supra, VI, D, 2.

[X, F, S, a]



926 [33 CycJ RAILROADS

ute,'' and under the principles of the common law, to use reasonable care to so
construct and maintain in good repair crossings and approaches over all public
Streets and highways intersecting the hne of its road that they will be reasonably

Duty to restore and maintain highways in
general see supra, VI, D, 3.

Necessity and mode of construction of pri-
vate crossings in general see supra, VI, E, 2.

Duty of railroad company to maintain
highway as exonerating public see Streets
AND Highways.

Liability of city for defects or obstructions
in streets caused by railroad company see

Municipal Corporations, 28 Cyc. 1354.

71. Connecticut.—Allen i;. New Haven, etc.,

Co., 50 Conn. 215.

Illinois.— Illinois Cent. R. Co. v. Stewart,
230 III. 204, S2 N. E, 590; Elgin, etc., R. Co.
1-. Raymond, 148 111. 241, 35 N. E. 729;
Rock Island, etc., R. Co. v. Kepple, 106 111.

App. 303; Illinois Cent. R. Co. v. Truesdell,

68 111. App. 324, holding that a company is

liable for injuries caused by a post left

standing on an approach, and within the

right of way, however distant from the

track, and disconnected from dangers inci-

dent to the operation of trains. But a rail-

road company is not liable under Rev. St.

(1874) p. 809, for injuries resulting from
accidents not occurring on an approach to

the crossing of a public street, nor within
the, right of way of such railroad. Chicago,
etc., R. Co. V. Joliet, 96 111. App. 468.

Iowa.— Farley i:. Chicago, etc., R. Co., 42
Iowa 234, holding that every corporation own-
ing or operating a railway is required to
construct crossings at all points where it

intersects a public highway, and is liable

for personal injuries resulting from a neglect
of this duty.

Kansas.— Atchison, etc., R. Co. v. Henry,
60 Kan. 322, 56 Pac. 480.

Missouri.— Nixon v. Hannibal, etc., R. Co.,

141 Mo. 425, 42 S. W. 942; Tetherow c. St.

Joseph, etc., R. Co., 98 Mo. 74, 11 S. W. 310,

14 Am. St. Rep. 617; Harper v. Missouri, etc.,

R. Co., 70 Mo. App. 604; holding that a rail-

road company may enter a street crossing and
tear up the planks and rails for the purpose
of repair, but it is liable for injuries result-

ing from its failure to use proper care to pro-

tect the traveling public.

Nebraska.— Omaha, etc., R. Co. v. Ryburn,
40 Nebr. 87, 58 N. W. 541; Omaha, etc., R.
Co. ('. Brady, 39 Nebr. 27, 57 N. W. 767;
Burlington, etc., R. Co. v. Koonce, 34 Nebr.
479, 51 N. W. 1033.

New Jersey.— Sonn v. Erie R. Co., 66
N. J. L. 428, 49 Atl. 458 \_affirmed in 67
N. J. L. 350, 51 Atl. 1109].

New York.—-Gale v. New York Cent., etc.,

R. Co., 76 N. Y. 594; Lowell r. Central
Vermont R. Co., 15 N. Y. App. Div. 218, 44
N. Y. Suppl. 1'93; Hoyt v. New York, etc.,

R. Co., 6 N. Y. St. 7.

North Carolina.— Raper v. Wilmington,
etc., R. Co., 120 N. C. 563, 36 S. E. 115,

holding that a railroad company must main-
tain a safe and convenient crossing, making
it. as far as possible, as safe and convenient

[X, F, 3. a]

to the public, as it would have been had the
'

railroad not been built.

Ohio.— Lvneh v. Cleveland, etc., R. Co., 20
Ohio Cir. Ct. 248, 11 Ohio Cir. Dec. 243,

construing Rev. St. §§ 3324, 3337. Under
the act of May 1, 1854, making it the duty
of a railroad company to restore a highway
diverted in the construction of its road to
" such condition as not to impair its former
usefulness," the company is liable for in-

juries resulting from its neglect so to do;
but having once fully restored the highway
it is under no obligation to keep it in repair.

Pittsburgh, etc., R. Co. r. Maurer, 21 Ohio
St. 421.

Texas.— Galveston, etc., R. Co. v. Matula,
79 Tex. 577, 15 S. W. 573; Gulf, etc., R. Co.

V. Greenlee, 62 Tex. 344 (holding that a
railroad company in building its track
across a highway is bound to leave the ap-
proaches of the highway in as good a condi-
tion as they were in before, even though the
statute does not expressly so direct) ; St.

Louis Southwestern R. Co. v. Smith, (Civ.
App. 1908) 107 S. W. 638 (holding that
under Rev. St. (1895) art. 4426, the failure

of a railroad company to keep a highway
crossing in repair is negligence per se)

;

Missouri, etc., R. Co. v. Connelly, 14 Tex. Civ.
App. 529, 39 S. W. 145 (holding that a rail-

road company is bound to so construct a
public crossing, and the immediate ap-
proaches thereto, that vehicles may run over
the rails without a severe jolt) ; Inter-

national etc., R. Co. V. Douglas, 7 Tex. Civ.

App. 554, 27 S. W. 793. Sayles Civ. St. art.

4170, making it the duty of a railroad com-
pany constructing its road across a street to
restore the street to its former state renders
a railroad company that has built its road
across a street liable to one who, in using
the street, is injured in consequence of
the company's failure to so restore it. Gal-
veston, etc., R. Co. V. White, (Civ. App. 1895)
32 S. W. 186.

Vermont.— Mann v. Central Vermont R.
Co., 55 Vt. 484, 45 Am. Rep. 628.

^yisconsin.— Sutton v. Chicago, etc., R.
Co., 98 Wis. 157, 73 N. W. 993; Washburn
r. Chicago, etc., R. Co., 68 Wis. 474, 32
N. W. 234.

Canuda.— Fairbanks v. Yarmouth, 24 Ont.
App. 273. See also Atkin v. Hamilton, 24
Ont. App. 389 [reversing 28 Ont. 229].

See 41 Cent. Dig. tit. " Railroads." § 959.

The duty to keep the crossing in repair
is absolute under some statutes. St. Louis
Southwestern R. Co. v. Smith, (Tex. Civ.

App. 1908) 107 S. W. 638, construiuE; Rev.
St. (1895) art. 4426.

Liability depends upon the care taken to
avoid accident and a railroad company is not
ordinarily liable for injuries sustained at a
crossing on proof merely that it knowingly
used a track " so constructed and maintained
as to be dangerous to the public," it appear-
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safe and convenient for the usual and ordinary purposes of the pubhc; and its failure

to do so renders it liable to one who is injured by reason thereof while making a
proper, reasonable, and necessary use of the crossing; " and the railroad company
is not relieved of this Hability by the fact that the party injured also has a remedy
therefor against certain county or municipal authorities; '^ nor is a railroad com-
pany relieved from such duty by the fact that a certain crossing was put in under

ing that sucli road was necessarily dangerous.
Texas, etc., R. Co. v. Warren, (Tex. Civ.

App. 1895) 32 S. W. 578.

A " crossing " includes only that part of the

structure immediately over and across the

tracks and a sufficient space on either side

thereof to make a safe way. Lynch v. Cleve-

land, etc., E. Co., 20 Ohio Cir. Ct. 248, 11

Ohio Cir. Dec. 243, construing Rev. St.

§ 3324.

AU the traveled portion of a highway out-
side of the tracks, but within the right of

way, need not be kept safe and free from ob-

structions, but only such part thereof as may
be included within the approaches to the

tracks. Illinois Cent. R. Co. v. Truesdell, 68
111. App. 324.

A railroad company which violates an ex-

press statutory duty, In placing or causing an
obstruction in a, public highway at a cross-

ing, will not be heard to say that it did not
anticipate an injury resulting directly from
such unlawful act. Evansville, etc., R. Co. v.

Carvener, 113 Ind. 51, 14 N. E. 738.

Where a grade crossing is authorized by
the state, neither the railroad, as charged
with the maintenance of the railroad high-

way, nor the town or other corporation, as
charged with the maintenance of the carriage
highway, is responsible for the dangers re-

sulting solely from such a construction of the

two highways; the only duty they owe to

travelers is the statutory duty of maintain-
ing in a safe condition the highway as estab-

lished. Keagy v. New York, etc., R. Co., 80
Conn. 58, 66 Atl. 1024; Cowles v. New York,
etc., R. Co., 80 Conn. 48, 66 Atl. 1020, 12

L. R. A. N. S. 1067.

72. Alahama.— Louisville, etc., R. Co. v.

Hubbard, 148 Ala. 45, 41 So. 814; Western
R. Co. V. Cleghorn, 143 Ala. 392, 39 So. 133;
Southern R. Co. v. Posey, 124 Ala. 486, 26
So. 914; Pratt Coal, etc., Co. v. Davis, 79

Ala. 308.

Indiana.—-Louisville, etc., R. Co. r. Pritch-

ard, 131 Ind. 564, 31 N. E. 358, 31 Am. St.

Rep. 451; Hurley v. JefFersonville, etc., R.
Co., Wils. 295.

Kentucky.— Louisville, etc., R. Co. v. Bloyd,

55 S. W. 694, 21 Ky. L. Rep. 1469; Louis-

ville, etc., R. Co. V. Smith, 44 S. W. 385, 19

Ky. L. Rep. 1693.

Maine.— Veazie v. Penobscot R. Co., 49 Me.
119.

Maryland.— Whitby r. Baltimore, etc., R.

Co., 96 Md. 700, 54 Atl. 674.

Massachusetts.— Gillett v. Western R.

Corp., 8 Allen 560.

Michiaan.— Jeffrev r. Detroit, etc., R. Co.,

108 Mich. 221. 65 N. W. 755, 31 L. R. A.

170; Tobias i\ Michigan Cent. R. Co., 103

Mich. 330, 61 N. W. 514.

New York.— Gale v. New York Cent., etc.,

R. Co., 76 N. Y. 594; Hoyt v. New York, etc.,

R. Co., 6 N. Y. St. 7.

Oklahoma.-—Choctaw, etc., R. Co. v. Wilker,
16 Okla. 384, 84 Pac. 1086, 3 L. R. A. N. S.

595.

Pennsylvania.— Pittsburg, etc., R. Co. v.

Dunn, 56 Pa. St. 280.

Vermont.— Mann ('. Central Vermont R.
Co., 55 Vt. 484, 45 Am. Rep. 628.

Wisconsin.— Hughes v. Chicago, etc., R.
Co., 122 Wis. 258, 99 N. W. 897.

United States.— Hogue v. Chicago, etc., R.
Co., 32 Fed. 365.

England.— Oliver r. Ncrth Eastern R. Co.,

L. R. 9 Q. B. 409, 43 L. J. Q. B. 198.

See 41 Cent. Dig. tit. " Railroads," § 959.

Where a railroad company constructs an
embankment across a street, it is bound not
only to keep the portion of the street occu-

pied by its tracks in a safe condition, but
also the approaches to the crossing. Whitby
V. Baltimore, etc., R. Co., 96 Md. 700, 54 Atl.

674.

Prior defects.— If the construction of au
approach to the crossing does not make the

street more dangerous than before the rail-

road was built, the railroad company is not
required to correct defects that existed prior

to the building of the road. Whitby v. Balti-

more, etc., R. Co., 96 Md. 700, 54 Atl. 674.

The removal of snow from a sidewalk by
means of a snow plow, drawn by horses,

pursuant to a custom of long standing, can-

not be said as a matter of law not to be a
proper, necessary, and reasonable use of the
crossing. Jeffrey v. Detroit, etc., R. Co., 108
Mich. 221, 65 N. W. 755, 31 L. R. A. 170.

That the repairing is done by an independ-

ent contractor does not relieve the railroad

company from liability. Choctaw, etc., R. Co.

V. Wilker, 16 Okla. 384, 84 Pac. 1086, 3

L. R. A. N. S. 595.

73. Rowe u. Baltimore, etc., R. Co., 82 Md.
493, 33 Atl. 761; Gillett r. Western R. Corp.,

8 Allen (Mass.) 560: Hoyt v. New York,
etc., R. Co., 6 N. Y. St. 7 (holding that the

fact that the officials of a village have as-

sumed the duty of keeping a railroad cross-

ing in repair does not relieve the company
from liability to persons passing over the

crossing who are injured by defects therein) ;

Gates V. Pennsylvania R. Co., 150 Pa. St.

50, 24 Atl. 638, 16 L. R. A. 554.

The liability of a railroad company to

maintain a highway crossing is a continuing

one, and exists independently of any obliga-

tion on the part of the municipality, for

failure to fulfil which it is liable to a person

injured. Adams v. Thief River Falls, 84

Minn. 30, 86 N. W. 767 ; Cunnina;ham r. Thief

River Falls, 84 Minn. 21, 86 N. W. 763.

[X, F, 3, a]
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the mandate of a municipal ordinance.'* Some statutes expressly prescribe the
manner in which such crossings shall be constructed and maintained,'^ in which
case the railroad company can be relieved from liability for an injury caused at
such crossing only by showing that the crossing was constructed and maintained
in strict comphance with the statute."

b. Character of Crossing. The crossings to which the above rule applies
are generally such only as are at the intersection of legally established public
streets and highways," whether estabhshed before or after the railroad was built."
It does not apply where the way intersected is not legally established in accordance
with law,'' unless it has become as a pubUc highway by invitation or custom,'" as
where the railroad company has assumed the duty of constructing and main-
taining a proper crossing thereat, although it was not obliged to do so.*^ Thus

74. Illinois Cent. E. Co. v. Stewart, 230
111. 204, 82 N. E. 590, statutory duty.

75. Hogue V. Chicago, etc., R. Co., 32 Fed.
365, construing Mo. Laws ( 1885 ) , p. 87.

76. Hogue V. Chicago, etc., E. Co., 32 Fed.
365.

Where the railroad company builds and
maintains such a crossing as the statute pre-
scribes its duty is performed without regard
to its eflfectiveness to constitute a safe cross-
ing; and an instruction that the railroad com-
pany is bound " to have and keep such cross-
ing in a safe condition " is erroneous. Nixon
V. Hannibal, etc., E. Co., 141 Mo. 425, 42
S. W. 942.

77. Louisville, etc., R. Co. v. Hubbard, 148
Ala. 45, 41 So. 814; Ohio, etc., R. Co. !;. Cox,
26 111. App. 491 (under Starr & C. Annot.
St. 0. 114). And see supra, X, F, 1, a.

Estoppel.— Where a railroad obeys a di-
rection prescribed by statute, as to "the con-
struction or repair of a crossing, it is es-
topped to deny, as against one injured by
defects therein, that the road crossed is a
highway. Ohio, etc., E. Co. v. Cox, 26 111.

App. 491.

A public highway, which is torn up by a
railroad company in constructing its track
across it, remains a public highway, although
it is never afterward restored, and the rail-
road company is bound to make the crossing
and approaches thereto reasonably safe for
travelers. Washburn c. Chicago, etc., E. Co.,

68 Wis. 474, 32 N. W. 234.
78. Allen v. New Haven, etc., Co., 50 Conn.

215; Spooner v. Delaware, etc., R. Co., 1

N. Y. St. 558.

Where a railroad and a turnpike company
have their routes located, by the require-
ments of their charters over and across the
same ground, but the railroad's right accrues
first by priority of its charter, although both
are constructed at the same time, the turn-
pike company is responsible for injuries sus-
tained by its travelers occasioned by the
want of banisters and other safeguards at
the crossing of the railroad, as in such case
it is the duty of the turnpike company and
not the railroad company to provide the same.
Zucearello v. Nashville, etc., R. Co., 3 Baxt.
(Tenn.) 364.

79. Cox V. East Tennessee, etc., R. Co., 68
Ga. 446 ; Omaha, etc., E. Co. v. Martin, 14
Nebr. 295, 15 N. W. 696.

[X, F, S, a]

A road that has never been regularly laid

out or opened by the proper authorities, and
which is in fact unused, and is unfit for

travel and closed against the public, is not a
" highway," within the meaning of the pro-
vision of the railroad law which makes a
company laying tracks across public high-

ways liable for injuries resulting from neglect
to restore them to a proper condition, even
though the owners of land along the road
have moved their fences back so as to open it

as a highway, and have been paid for their
lands by the township, and a bridge has been
built upon it by the public authorities. Flint,

etc., E. Co. V. Willey, 47 Mich. 88, 10 N. W.
120.

Spaces between the driveway and the foot-

paths across the ends of which the company
has placed chains, but which pedestrians have
without objection for a long time been in

the habit of crossing diagonally from one end
of the crossing to the other, are not bound
to be repaired by the railroad company. San
Antonio, etc., R. Co. v. Montgomery, 31 Tex.
Civ. App. 491, 72 S. W. 616.

80. Eetan !;. Lake Shore, etc., E. Co., 94
Mich. 146, 53 N. W. 1094; Lillstrom v.

Northern Pac. E. Co., 53 Minn. 464, 55 N. W.
624, 20 L. E. A. 587 (holding that where a
road is openly used as a highway by the pub-
lic, and is recognized by a railway company
as such, by permitting the public to cross the
track, and by assuming to maintain a cross-

ing at that point, it is immaterial that the

road has not been legally established where
it is sought to hold the company liable for

defects in the crossing) ; Moore v. Wabash,
etc., E. Co., 84 Mo. 481 ; Missouri Pac. E. Co.

V. Bridges, 74 Tex. 520, 12 S. W. 210, 15 Am.
St. Eep. 856; Cowans i\ Ft. Worth, etc., E.
Co., 40 Tex. Civ. App. 539, 89 S. W. 1116.

Where a road under a railroad bridge is

continually and habitually used by the pub-
lic, and that fact is or could by the use of

.

ordinary care be known by the railroad com-
pany, it owes a duty to keep the road safe, to

a person using the road, regardless of whether
it is a pviblic highway or not. Missouri, etc.,

R. Co. V. Hollan, (Tex. Civ. App. 1908) 107
S. W. 642.

81. Central R., etc., Co. v. Robertson, 95
Ga. 430, 22 S. E. 551 ; Yazoo, etc., R. Co. v.

Watson, 82 Miss. 89, 33 So. 942; Taylor,
etc., R. Co. V. Warner, 88 Tex. 642, 32 S. W.
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except by statute/^ a railroad company is not responsible for failing to construct

or keep in proper repair a private crossing/' except as to those who have a right

to use the crossing in passing from one part of the adjacent land to another, imder
an express agreement with the railroad company/* or upon an implied invitation

by it.»'

e. Nature of Defect. A defect or obstruction for which a railroad company
is responsible is one which is caused by its negligence/" and which makes the

crossing unnecessarily unsafe and dangerous to persons having occasion to use

the crossing, while in the exercise of ordinary care.*' But the railroad company

868; Gulf, etc., R. Co. v. Montgomery, 85

Tex. 64, 19 S. W. 1015 (holding, however, that

the fact that the railroad company puts an
embankment across the road, and constructs

no crossing, unless a way under a trestle con-

structed about seventy-five yards distant be
considered such, is not conclusive that it in-

tended such way to be used as a crossing) ;

Taylor, etc., R. Co. v. Warner, (Tex. Civ.

App. 1895) 31 S. W. 66 (holding that where
a railroad company constructs a crossing at

a point where the travel is, and not at the

true line of the road, it is liable for a defect

in the crossing as if it were on the true

line of the highway) ; Texas, etc., R. Co. v.

Neill, (Tex. Civ. App. 1895) 30 S. W. 369.

82. Cox V. East Tennessee, etc., R. Co., 68
Ga. 446; Baltimore, etc., R. Co. v. Keck, 185
111. 400, 57 N. E. 197 \a1fwming 84 111. App.
159, 89 111. App. 72] ; Plester v. Grand Trunk
R. Co., 32 Ont. 55.

Where crossing is put in under contract.—^A

railroad company is not liable to one not the
owner of land through which the road passes

for injuries caused by a defective farm cross-

ing on its right of way, under a statute requir-

ing farm crossings to be put in by railroad

companies on the application of the owners of

lands through which the road passes, where
such crossing was put in under a contract
with the owner, and no request was ever made
for a crossing under the statute. Stewart v.

Cincinnati, etc., R. Co., 80 Mich. 166, 44
N. W. 1116.

A farm crossing must be kept in safe repair

for the use of the family of an occupant, and
it is not sufficient that it be kept in safe re-

pair for driving or hauling across it, and not
for foot passengers. Baltimore, etc., R. Co.

«. Keck, 84 111. App. 159 [.affirmed in 185
111. 400, 57 N. E. 197].
A person using such a crossing by invita-

tion of the owner is entitled to such protec-

tion. Plester v. Grand Trunk R. Co., 32 Ont.

55.

83. Atchison, etc., R. Co. v. Fuller, 72 Kan.
527, 84 Pac. 140 (path across its yards which
the public has been in the habit of using
without objection) ; Stewart v. Cincinnati,

etc., R. Co., 80 Mich. 166, 44 N. W. 1116;

Ferguson v. Virginia, etc., R. Co., 13 Nev.

184, holding that a railroad company is not
chargeable with negligence in failing to keep
in repair a private way over its track, con-

structed for its own benefit, although by its

license used by other parties no act of mis-

feasance on the part of the company being

shown, or the way shown to have been a

[59]

public highway prior to the construction of

the railroad.

Where a railroad company owes no duty to

one to keep a private crossing in repair, he
cannot recover for an injury caused by the

crossing being out of repair. Mann v. Chi-

cago, etc., R. Co., 86 Mo. 347; Cornell v.

Skaneateles R. Co., 15 N. Y. Suppl. 581.

84. Stewart v. Cincinnati, etc., R. Co., 80
Mich. 166, 44 N. W. 1116.

85. Stewart v. Cincinnati, etc., R. Co., 80
Mich. 166, 44 N. W. 1116, 89 Mich. 315, 50
N. W. 852, 17 L. R. A. 539; Prince v. New
York Cent., etc., R. Co., 14 N. Y. Suppl.

817. See also Cotton v. New York, etc., R.
Co., 20 N. Y. Suppl. 347.

Where a railroad company voluntarily con-

structs a bridge over ditches along its right

of way as a private way for the use and con-

venience of the occupants of the land abutting
on its right of way, it is liable to one of the
parties for whose use it was built, for in-

juries caused by its failure to keep the bridge
in proper repair. Hall v. Texas, etc., R. Co.,

(Tex. Civ. App. 1896) 35 S. W. 321.

86. Retan v. Lake Shore, etc., R. Co., 94
Mich. 146, 53 N. W. 1094 ; Schneider v. Penn-
sylvania Co., 1 Pa. Cas. 290, 3 Atl. 26, hold-

ing that where a man is thrown from a buggy,
and injured by reason of his horse's hoof
catching between the rail and wooden guard
of a railroad street crossing, he must show
negligence on the part of the company before

he is entitled to recover for bodily pain and
suffering, and pecuniary loss.

Under Wis. Rev. St. § 1836, requiring every
railway company to restore the highway to

its former state or to such condition that its

usefulness as such shall not be materially im-
paired, a railroad cannot be charged by show-
ing the presence of a ditch in a highway at

a crossing, causing an accident, but it must
be shown that the ditch was constructed or

caused by the building of the railroad. Sut-

ton V. Chicago, etc., R. Co., 98 Wis. 157, 73
N. W. 993.

87. Connecticut.— Judson v. New York,
etc., R. Co., 29 Conn. 434, uncovered culvert.

Illinois.— Toledo, etc., R. Co. v. Clark, 49
111. App. 17, leaving space between a fixed

rail and a planking sufficient to catch and
hold the foot of a person passing over it.

Missouri.— Tetherow v. St. Joseph, etc., R.
Co., 98 Mo. 74, 11 S. W. 310, 14 Am. St. Rep.
617, leaving track neither planked nor level

with the roadway over a portion or all of the
width of the street.

New York.— Hoffman v. New York, etc., R.

[X, F, 3, e]
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is not responsible for a defect which is not caused by its negligence/' or which is

not unnecessarily dangerous or unsafe under ordinary circumstances; *° nor is

it responsible for a defect that is beyond the Umits of the street or highway. °-'

d. Bridges."' Where a railroad company is bound to construct and maintain
a bridge either over its tracks or over a highway which it crosses, it wUl be liable

if it f:iils to construct and maintain such bridge in a condition reasonably safe

for persons using it for the purpose of crossing in the ordinary way/^ as in con-
structing and maintaining it at the proper height/^ and this rule applies where

Co., 75 N. Y. 605 [affirming 13 Hun 589]
(holding that where a railroad company con-
structs its cattle-guard so that it projects
three feet into a highway, and a person while
crossing the track when the cattle-guard is

filled with snow steps therein and is run
over by a train, the railroad company is

liable for injuries thereby resulting to him) ;

Spooner v. Delaware, etc., R. Co., 1 N. Y. St.

558.

Texas.— Dillingham v. Fields, 9 Tex. Civ.
App. 1, 29 S. W. 214, planking between tracks
for only part of the width of a street, and
filling the remainder with sand, in which a
spike is left projecting from a tie.

Canada.— Fairbanks v. Great Western R.
Co., 35 U. C. Q. B. 523.

See 41 Cent. Dig. tit. "Railroads," § 961.
negligent construction means such an im-

proper construction of the crossing, whether
arising from negligence, indifi'erence, or mo-
tives of economy, as unnecessarily increases
the danger of using the public highway. Ed-
wards V. Atlantic Coast Line R. Co., 129 N. C.

78, 39 S. E. 730.

Failure to provide suitable crossings for
harvesting machines, whereby injuries result,

is negligence, as railroad companies must
know the requirements of harvesting machines
in general use throughout the state, as to

the width of crossings necessary to enable
persons to drive them safely across. Atchi-
son, etc., R. Co. V. Henry, 60 Kan. 322, 56
Pac. 486.

88. See Schneider »;. Pennsylvania Co., 1

Pa. Cas. 290, 3 Atl. 26.

89. Meyer v. Midland Pac. R. Co., 2 Nebr.
319; Myers v. Chicago, etc., R. Co., 101 Fed.
915.

The mere fact that a crossing is dangerous
does not necessarily impute negligence to the
railroad company. Edwards v. Atlantic Coast
Line R. Co., 129 N. C. 78, 39 S. E. 730. If a
railroad crossing is so constructed as to be
safe to one crossing the railroad, this is

enough, although it may be dangerous to
one walking along the railroad. Raper v.

Wibnington, etc., R. Co., 126 N. C. 563, 36
S. E. 115.

That the railroad track is laid across a
highway does not necessarily render it de-

fective and unsafe, and it is not the inten-
tion of the statute (Conn. Gen. St. 232,

§ 10) to make the railroad comnany liable

for every injury from the track without refer-

ence to the condition of the highway. Allen
V. New Haven, etc., R. Co., 50 Conn. 215.

That a railroad track is so constructed as

to cross a public street at grade is not such
negligence as will render the company liable

[X, F, 8, e]

for personal injuries sustained at the cross-

ing. Chicago, etc., R. Co. v. White, 46 111.

App. 446.

That the plank which forms the approach
is raised above the surface of the ground
about the thickness of the plank does not
make the crossing defective. Taylor v. Long
Island R. Co., 16 N. Y. App. Div. 1, 44 N. Y.
Suppl. 820.

90. Lynch v. Cleveland, etc., R. Co., 20
Ohio Cir. Ct. 248, 11 Ohio Cir. Dec. 243;
San Antonio, etc., R. Co. v. Belt, (Tex. Civ.

App. 1898) 46 S. W. 374, holding this to be
true even though it was negligent in not
filling at the intersection of the track with
the street.

Failure to remove a bank of earth on the
right of way, consisting almost entirely of
a natural hill through the base of which the
track is laid in a cut, and which obstructs
the view of an approaching train from trav-
elers on the highway, is not a failure to
restore the highway to its former state of

usefulness, as required by Rev. St. § 1836.
Leitch V. Chicago, etc., R. Co., 93 Wis. 79,

67 N. W. 21.

91. Duty to maintain bridges in general
see svpra, VI, D, 3, d.

92. Titcomb v. Fitchburg R. Co., 12 Allen
(Mass.) 254 (holding that where a railroad
company is bound to keep in repair a railing
approaching a bridge, and an injury happens
by reason of the fright of a horse, although
without any one's fault, and its running
against and breaking through such fence,

the company is liable if the fence was insuffi-

cient and out of repair, and the accident
would not have occurred if it had been in

proper repair) ; Gates v. Pennsylvania R. Co.,

150 Pa. St. 50, 24 Atl. 638, 16 L. R. A. 554;
Denison, etc., R. Co. r. Foster, 28 Tex. Civ.

App. 578, 68 S. W. 299.

The railroad company should exercise

watchful diligence to keep the bridge in re-

pair, and it is chargeable with knowledge of

every defect which such diligence would have
discovered. South, etc., R. Co. v. McLendon,
63 Ala. 266.

Where the railroad company performs its

duty to keep a foot-bridge in a state ordi-

narily safe for persons using it for the pur-

pose of crossing over it in the ordinary way,
it is not responsible to one who does not
use it in such manner and is injured. Lay
r. Midland R. Co., 30 L. T. Rep. N. S. 529.
34 L. T. Rep. N. S. 30.

93. Barron r. Chicago, etc., R. Co., 89 Wis.
79, 61 N. W. 303 (holding that Kev. St.

§ 1837, providing that bridges over streets

shall be constructed so as to give a clear
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the company undertakes to construct such a bridge, although it is xmder no obliga-

tion to do so.°*

e. Changing Location of Highway. When a railroad company, authorized

to change the location of a highway, does so in a negligent inanner it will be Uable

for resulting injuries."^ But where the change is made by the county authorities,

without proper notice to the railroad company, the latter is not responsible. ""

f. Obstructions at Crossings." The fact that a railroad company obstructs

a street or highway at a pubUc crossing, as by letting a train or cars stand thereon

for a reasonable or lawful length of time, and for proper purposes, is not negli-

gence, and the company is not responsible for injuries caused thereby. °' But
a railroad company is Uable for injuries caused by reason of such obstruction,

where it amounts to negUgence,°° as where it allows its train or cars to remain

passageway of twenty feet, or two passage-

ways of fourteen feet each, does not authorize
a recovery by one injured under a street

bridge in a passageway more than fourteen

feet wide, on the ground that the other pas-

sageways were less than fourteen feet

wide) ; Fairbanks v. Yarmouth, 24 Ont. App.
273.

Defect in height by raising street.— In the
absence of statute, a, railroad company is not
negligent in failing to maintain the height

of one of its bridges above a highway as it

was when the bridge was built, where the

vertical space between the road-bed and the

bridge has been diminished by raising the

street. Gray r. Danbury, 54 Conn. 574, 10

Atl. 198; Carson v. Weston, 1 Ont. L. Eep.
15.

Sufficiency of height.— It cannot be said,

as a conclusion of law, that a railroad com-
pany is negligent in the construction of a
bridge over a highway at a height of only
ten and a half feet from the road-bed, where
the company, the railroad commissioners, and
the borough where the bridge was being built,

considered the height sufficient, and where
an injury complained of resulted from rais-

ing the street after the construction of the

bridge. Gray v. Danbury, 54 Conn. 574, 10

Atl. 198.

94. Central R., etc., Co. v. Robertson, 95

Ga. 430, 2 S. E. 551 ; Missouri Pac. R. Co. i'.

Bridges, 74 Tex. 520, 12 S. W. 210, 15 Am.
6t. Rep. 856.

95. Rowe V. Baltimore, etc., R. Co., 82 Md.
493, 33 Atl. 761 ; Potter v. Bunnell, 20 Ohio
St. 150 (negligence in not erecting proper

barriers for guarding cuts and excavations

made in the highway by the company); Pitts-

burcrh, etc., R. Co. v. Moses, 1 Pa. Cas. 319,

2 Atl. 188 (holding that it is the duty of a
railroad company, occupying part of a public

road, and making a dangerous cut across it,

when a new road is constructed, to erect and
maintain for a reasonable time a proper bar-

rier in front of the cut on the old road).

96. Hill V. Port Royal, etc., R. Co., 31

S. C. 393, 10 S. E. 91, 5 L. R. A. 349, holding

that where under Gen. St. § 1535, providing

that the county commissioners may lay out

a highway across a railroad previously con-

structed after due notice to the railroad,

the county commissioners, witbout such no-

tice, change a highway so as to run it under

a narrow span of a trestle, the railroad com-

pany is not liable for damages received from
the narrowness of the span.
97. Injuries to property from obstructions

see supra, X, A, 3, c.

98. Georgia Cent. R. Co. v. Owen, 121 Ga.
220, 48 S. E. 916; Brown v. Hannibal, etc.,

R. Co., 50 Mo. 461, 11 Am. Rep. 420; Chicago,
etc., R. Co. V. Roberts, 3 Nebr. (Unoff.) 425,
91 N. W. 707. See also Chicago, etc., K. Co.

V. Bednorz, 57 111. App. 309.

Where railroad employees honestly believe
that they cannot move an obstructing car
without help and they exercise ordinary care
and prudence in that judgment, they are not
negligent. Paine v. Grand Trunk R. Co., 58
N. H. 611.

That a railroad train is standing across
a public street and obstructing the same so
that a driver of a runaway horse is obliged
to turn him out into an alley, before reach-
ing the train, in doing which his vehicle is

overturned and the driver is injured, does not
of itself constitute negligence. Duffy v. At-
lantic, etc., R. Co., 144 N. C. 26, 56 S. B.
557.

99. Brunswick, etc., R. Co. v. Hoover, 74
Ga. 426 (holding that it is negligence for a
railroad company to leave u, ditch near its

tracks at a crossing which will impede the
passage of wagons and prevent the driver
from avoiding a collision with an approach-
ing train) ; Pittsburgh, etc., R. Co. v. Sponier,
85 Ind. 165 (hand-car, negligently left on
track at night by a section foreman of the
company) ; Edwards v. Carolina, etc., R. Co.,

140 N. C. 49, 52 S. E. 234.
Where dirt on a railroad crossing is piled

upon the street by the railroad company un-
der a license from the city, until the city
shall remove it, and is left there at night
without a light having teen placed thereon,
in violation of a city ordinance, the railroad
company is liable for injuries suffered in con-
sequence of the absence of a light. Lyon t'.

St. Louis, etc., R. Co., 6 Mo. App. 516.
Delay to fire apparatus.—^An ordinance pro-

hibiting the obstruction of a street so as to
delay any comnany carrying its apparatus to
or from anv fire does not make a railroad
company liable for injuries received by a per-
son in going to », fire in the performance of
his duties while crossing a street which the
rnilroad comnany has obstructed, unless the
obstruction is such as to delay a fire com-
pany in carrying its apparatus to or from

[X, F. 3, f]
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on the crossing unnecessarily, or for an unreasonable or unlawful length of time,
by reason of which injuries are received by one who attempts, with due care, to
cross or go around the obstruction; ' and it has been held to make no difference

in such cases whether the injuries were received upon the tracks of the railroad

company or upon the property of an adjacent landowner.^ But even though
the obstruction is a lawful one, a traveler is not obliged to wait until the train

is removed, and if he is obliged to cross at points other than the pubhc crossing

on account of such obstruction, the railroad company should use ordinary care

and diligence to prevent injury to him.^ As to what care should be exercised by
a railroad company toward a traveler who attempts to cross over or through
a train or cars causing such an obstruction, the authorities are conflicting. Some
authorities hold that the railroad company is hable for resulting injuries to one
who attempts to cross such train or cars, if it fails to use ordinary care and dili-

gence to look out for such travelers and to give proper warnings before moving
the train or cars/ Other cases, however, hold that a person attempting to cross

the fire. Southern R. Co. r. Prather, 119
Ala. 588, 24 So. 836, 72 Am. St. Eep.
949.

1. Delaware.— McCoy c. Philadelphia, etc.,

R. Co., 5 Houat. 599.

Georgia.— Georgia Cent. R. Co. r. Owen,
121 Ga. 220, 48 8. E. 916; Central R. Co. i\

Curtis, 87 Ga. 416, 13 S. E. 757 {violation

of ordinance) ; Smith v. Savannah, etc., R.

Co., 84 Ga. 698, 11 S. E. 455.

Illinois.— Mayer v. Chicago, etc., R. Co.,

63 111. App. 309.

Nebraska.— Chicago, etc., R. Co. v. Roberts,
3 hebT. (Unoff.) 425, 91 N. W. 707.

North Carolina.— Duffy ( . Atlantic, etc.,

R. Co., 144 N. C. 26, 56 S. E. 557, holding
that where in consequence of such an obstruc-

tion the driver of a vehicle drawn by a run-

away horse is unable to pass, and in attempt-
ing to turn out is thrown from the vehicle

and injured, the railroad company is guilty

of negligence.

Pennsylvania.— Todd v. Philadelphia, etc.,

R. Co., 201 Pa. St. 558, 51 Atl. 332; Golden
V. Pennsylvania R. Co., 187 Pa. St. 635, 41
Atl. 302.

Texas.— St. Louis Southwestern R. Co. v.

Bowles, 32 Tex. Civ. App. 118, 72 S. W. 451
(holding that to leave cars so near a cross-

ing that a coupling therewith cannot be made
without forcing them on to the crossing, and
to make the coupling without seeing whether
the crossing is clear, is negligence) ; Gal-

veston, etc., R. Co. V. Simon, (Civ. App. 1899)
54 S. W. 309.

See 41 Cent. Dig. tit. " Railroads," § 964.

A traveler has a right under such circum-
stances to leave the highway, and, with due
care, to go around the obstruction, and if in

the proper exercise of this right he is in-

jured the responsibility must necessarily fall

upon the company which has wrongfully ob-

structed the safe highway and forced the

party injured to deviate and pass upon
ground which is not safe. Georgia Cent. R.
Co. V. Owen, 121 Ga. 220, 48 S. E. 916.

The occupation of a street crossing by rail-

road engines, without authority of law, con-

stitues negligence per se on the part of the

railroad company. Denver, etc., R. Co. r.

Eobbins, 2 Colo. App. 313, 30 Pac. 261;

[X, F, 3. f]

Central R. Co. v. Curtis, 87 Ga. 416, 13 S. B.
757.

A mere license to lay a track across a pub-
lic street gives no authority to stand cars
thereon, so as to obstruct the crossing, for
such periods as may suit the company's con-
venience. Chicago, etc., R. Co. v. Prescott,
59 Fed. 237, 8 C. C. A. 109, 23 L. R. A.
654.

2. Georgia Cent. R. Co. v. Owen, 121 Ga.
220, 48 S. E. 916.

3. Brown i\ Hannibal, etc., R. Co., 50 Mo.
461, 11 Am. Rep. 420.

4. Golden v. Pennsylvania R. Co., 187 Pa.
St. 635, 41 Atl. 302 (ears started without
warning) ; Philadelphia, etc., R. Co. v. Layer,
112 Pa. St. 414, 3 Atl. 874 (duty to give no-
tice of starting) ; Pennsylvania R. Co. v.

Kelly, 31 Pa. St. 372 (holding that where a
railroad company unlawfully obstructs a
street over which its cars run by leaving
cars standing thereon, it will be liable for in-

juries to a child by the sudden and unex-
pected starting of the cars while it is creep-

ing under one of the cars in an effort to

pass along a highway) ; Ranch v. Lloyd, 31
Pa. St. 358, 72 Am. Dec. 747 (holding that
where a, child of tender years attempts to

pass under a train of railroad cars negli-

gently left standing on the crossing of a pub-
lic street, by which he is injured, the own-
ers of the cars are liable) ; Littlejohn r.

Richmond, etc., R. Co., 49 S. C. 12, 26 S. E.

967 (holding that one who while attempting
to climb between cars standing across a high-

way, his sole purpose being to cross the rail-

road track, has his foot crushed between
them, the train having started up without
signal, is within Rev. St. 5 1692, prescribing

a rule of liability where " a person is injured

... by collision " with an engine or cars at

a crossing). See also Phillips v. New York,
etc., R. Co.. 80 Hun (N. Y.) 404, 30 N. Y.
Suppl. 333 (holding that it is a question for

the jury whether the railroad company was
guilty of negligence in starting a train which
had been obstructing a crossing, without flrst

looking to see whether any traveler on the
highway whom it had put to an extraordinary
and unusual means of crossing the tracks by
reason of the long obstruction would be in
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over or through such trains or cars is a trespasser, and that the company owes
no other duty to him than not to wantonly or wilfully injure him;* and that it is not
responsible for faiUng to look out for such a traveler, or for failing to give him
warning, before moving the train or cars unless some person having control of

the train knew of his attempt to cross,' or unless the trainmen saw and knew
that people were crossing at the time of moving, and in danger of being hurt,' or

otherwise had reason to anticipate the presence of persons who might be injured

by the movements of the train, ^ as where persons, with the knowledge of the

company, have been in the habit of crossing trains or cars at that place." Thus

danger) ; Lake Erie, etc., R. Co. v. Mackey,
53 Ohio St. 370, 41 N. E. 980, 53 Am. St.

Rep. 641, 29 L. R. A. 757 (holding that it is a
question for the jury whether it was negli-

gent, as to a person attempting to pass be-

tween cars, to move without warning a train
which had been standing at the crossing in

violation of a statute).

Statement of rule.— In Littlejohn v. Rich-
mond, etc., R. Co., 49 S. C. 12, 18, 26 S. E.
967, the court by Mr. Justice Gary, said:
" If a railroad company obstructs a highway
for an unreasonable length of time, or for a
longer time than the law permits, unless it

is without fault, the railroad company there-

upon becomes a trespasser; and if a person
makes a reasonable use of its cars, without
injviry to them, at a, crossing, for the sole

|jurpose of crossing the railroad track, the
railroad company is estopped from saying
that he is a trespasser. Having brought
about the necessity, it can not take advantage
of its own wrong." And this rule is not
changed or affected by Code (1902), § 1375,
providing for a penalty in case of an unlaw-
ful obstruction of a crossing. Walker v.

Southern R. Co., 77 S. C. 161, 57 S. E. 764.
Under a Pennsylvania statute (Act March

20, 1845), declaring the blocking of a public
crossing with cars to be illegal, and prohibit-

ing it under a, penalty, the obstruction of a
crossing with a train, in attempting to get

over which a pedestrain is injured, is 'prima

facte negligence. Todd v. Philadelphia, etc.,

R. Co., 201 Pa. St. 558, 51 Atl. 332.

5. See Hastings v. Southern R. Co., 143
Fed. 260, 74 C. C. A. 398, 5 L. R. A. N. S.

775.

6. District of Oolmnbia.— Spencer v. Balti-

more, etc., R. Co., 4 Mackey 138, 54 Am.
Rep. 269.

Georgia.— Russell v. Georgia Cent. R. Co.,

119 Ga. 705, 46 S. E. 858; Andrews v. Cen-
tral R., etc., Co., 86 Ga. 192, 12 S. E. 213, 10

L. R. A. 58, holding that, although a stand-

ing train be an unauthorized obstruction of

a public crossing, a person attempting to
pass between the cars by climbing over the

platform and bumpers, if injured thereby in

consequence of the sudden movement of the
train, cannot recover unless the engineer,

conductor, or some other person having con-

trol of the train's movements knew of his

attempt to cross or had notice of his exposed
danger.

Kentucky.— Southern R. Co. v. Clark, 105

S. W. 384, 32 Ky. L. Rep. 69, 13 L. R. A.
N. 8. 1071 (holding that one who attempts

by invitation of a brakeman to cross through
a train standing without unnecessary delay

on a public crossing is a trespasser to whom
the railroad company owes no duty until his

peril is discovered) ; Jones v. Illinois Cent.

R. Co., 104 S. W. 258, 31 Ky. L. Rep. 825,

13 L. R. A. N. S. 1066 (holding that one
attempting to cross a train standing on a
private crossing which he is entitled to use,

which train is liable to be moved at any
time, acts at his peril and the railroad com-
pany is not liable for injury to him by mov-
ing the train while he is in a position of

peril unless his danger is discovered in time
to prevent the accident)

.

Maryland.— Lewis v. Baltimore, etc., R.
Co., 38 Md. 588, 17 Am. Rep. 521.

Missouri.— Corcoran v. St. liouis, etc., R.
Co., 105 Mo. 399, 16 S. W. 411, 24 Am. St.

Rep. 394, holding that a person attempting
to climb over a freight train standing across
a highway, although in violation of a city
ordinance, is a trespasser, and if the railroad
employees are not aware of and have no rea-

son to anticipate his perilous situation they
are not bound to look for him before mov-
ing the train.

New Jersey.—-Kriwinski v. Pennsylvania
R. Co., 65 N. J. L. 392, 47 Atl. 447.

See 41 Cent. Dig. tit. "Railroads," § 964.
And see infra, X, F, 10, c, (ni).
Trainmen have no reason to anticipate the

presence of a person between the cars and
therefore are not bound to be on the lookout
for him. Thompson v. Missouri, etc., R. Co.,

93 Mo. App. 548, 67 S. "Vf. 693.

7. San Antonio, etc., R. Co. v. Green, (Tex.
Civ. App. 1898) 49 S. V^'. 672; San Antonio,
etc., R. Co. V. Green, 20 Tex. Civ. App. 5, 49
S. W. 670.

8. Thompson v. Missouri, etc., R. Co., 93
Mo. App. 548, 67 S. W. 693; Gesas v. Ore-
gon Short Line R. Co., 33 Utah 156, 93 Pac.
274, 13 L. R. A. N. S. 1074.
Duty to give warning.— Where trainmen in

charge of a train obstructing a crossing, in
the exercise of ordinary care ought to an-
ticipate that persons might be in tlie act of
crossing, or be on or between or about the
cars, and that not to give warning before
moving the train would result in injury, it

is their duty to give such warning and a
failure to do so is negligence. Gesas v. Ore-
gon Short Line R. Co., 33 Utah 156, 93 Pac.
274, 13 L. R. A. N. S. 1074.

9. Grant v. Baltimore, etc., R. Co., 2 Mao-
Arthur (D. C.) 277; Sheridan v. Baltimore,
etc., R. Co., 101 Md. 50, 60 Atl. 280; Gulf,

[X, F, 3, f
]
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it has been held that where the obstruction is reasonable the railroad company-
owes no duty to a traveler attempting to pass over or between the cars until his

peril is discovered; " but that where the obstruction is negligent, the negligence

of the company in moving the train or cars without warning does not depend
upon notice to the trainmen that the particular person injured is between or on
the cars or that his position will be one of peril when the train is moved."

g. Obstruction of View or Hearing. It is negligence for a railroad company
to permit xmnecessary obstructions upon its right of way at or near a railroad

crossing so as to obstruct the view or hearing thereat either of its servants approach-
ing on a train or of persons upon the highway/^ as where it allows the right of

way to become overgrown with bushes, weeds, grass, etc., so as to obstruct such
view; '' but this nile does not apply at a private crossing as to persons who have
no right to the crossing.'* It is not negligence "per se, however, for a railroad

company to maintain telegraph poles on its right of way,'^ or to aUow cars to

remain on a side-track,'° or to have at a railroad crossing other structures or

obstructions reasonably necessary to the conduct of its business," although they

etc., E. Co. V. Grisom, 36 Tex. Civ. App. 630,

82 S. W. 671. But see Rumpel v. Oregon
Short line, etc., R. Co., 4 Ida. 13, 25 Pac.
roo.
Where a railroad company habitually ob-

structs a street and travelers, to its knowl-
edge, are accustomed to climb over, crawl
through, and go around the trains at such
times, it is the duty of the emjdoyees in

charge of the train to move it with reference

to such persona and to take due precautions
to avoid injury to persons who may be at-

tempting to cross. Atchison, etc., R. Co. v.

Cross, 58 Kan. 424, 49 Pac. 59«.

10. Southern E. Co. v. Clark, 105 S. W.
364, 32 Ky. L. Rep. 69, 13 L. R. A. 1071.

11. Gtesas V. Oregon Short Line R. Co., 33
Utah 156, 93 Pac. 274, 13 L. R. A. N. S.

1074, holding further that one who remains
at the crossing obstructed by a train about
half an hour and then climbs on the cars

for the purpose of crossing is not a tres-

passer to whom the company owes no duty
until it discovers his danger.

12. Illinois.— Rockford, etc., E. Co. v. Hill-

mer, 72 111. 235.

loina.— Reed v. Chicago, etc., R. Co., 74
Iowa 188, 37 N. W. 149.

Kansas.— Chicago, etc., R. Co. v. Williams,
56 Kan. 333, 43 Pac. 246.

Kentucky.— Louisville, etc., R. Co. v.

Breeden, 111 Ky. 729, 64 S. W. 667, 23 Ky.
L. Rep. 1021, 1763, holding such obstructions

to be improper if, by the exercise of ordinary
care, they may be removed.
New York.— Grippen v. New York Cent.

R. Co., 40 N. Y. 34; Beisiegel v. New York
Cent. R. Co., 40 N. Y. 9; McGuire v. Hud-
son River R. Co., 2 Daly 76. See also Kissen-
ger V. New York, etc., R. Co., 56 N. Y. 538.

Ohio.— Hine v. Erie R. Co., 27 Ohio Cir.

Ct. 155.

See 41 Cent. Dig. tit. "Railroads," § 965.

But see Cowles v. New York, etc., R. Co., 80
Conn. 48, 58, 66 Atl. 1020, 1024, 12 L. R. A.
N. S. 1067.

13. Terre Haute, etc., R. Co. v. Barr, 31

111. App. 57; Chicago, etc., R. Co. r. Wil-

liams, 56 Kan. 333, 43 Pac. 246 ; Moberly v.

[X, F, 3, f]

Klansas City, etc., R. Co., 17 Mo. App.
518.

Bushes, weeds, etc., not growing on the
right of way are not under the control of

the railroad company and it therefore is not
chargeable with negligence for failing to re-

move them. St. Louis, etc., R. Co. v. Rawley,
90 111. App. 653; New York, etc., R. Co. v.

Kistler, 66 Ohio St. 326, 64 N. E. 130.

14. Atchison, etc., R. Co. v. Parsons, 42
111. App. 93, holding that a railroad company
is not negligent in permitting dirt taken
from a cut near a private crossing to be
thrown up, or weeds to grow, on the right

of way, so as to obstruct the view of trains

by persons about to cross, at least so far as

concerns those who have no right to the
crossing.

15. Chicago, etc., R. Co. v. Pearson, 184
111. 386, 56 N. E. 633 [affirming 82 111. App.
605] ; Chicago, etc., R. Co. v. Nelson, 59 111.

App. 308.

16. District of Columbia.— Baltimore, etc.,

R. Co. V. Webster, 6 App. Cas. 182.

Illinois.— Chicago, etc., R. Co. v. Pearson,
184 111. 386, 56 N. E. 633 [affirming 82 HI.

App. 605] ; Chicago, etc., R. Co. v. Johnson,

61 111. App. 464; Chicago, etc., E. Co. v.

Nelson, 59 111. App. 308.

Michigan.— Willet v. Michigan Cent. R.
Co., 114 Mich. 411, 72 N. W. 260; Guggen-
heim V. lioke Shore, etc., E. Co., 66 Mich.
150, 33 N. W. 161.

Nebraska.—Chicago, etc., R. Co. v. Roberts,

3 Nebr. (Unoff.) 425, 91 N. W. 707.

North Carolina.— Alexander v. Richmond,
etc., R. Co., 112 N. C. 720, 16 S. E. 896;
Herrell v. Albemarle, etc., R. Co., 110 N. C.

215, 14 S. E. 687.

Tewas.— Galveston, etc., R. Co. v. Michalke,
90 Tex. 276, 38 S. W. 31; Galveston, etc.,

R. Co. V. Harris, 22 Tex. Civ. App. 16, 53

S. W. 599.

See 41 Cent. Dig. tit. "Railroads," § 965.

17. Illinois.— Toledo, etc., R. Co. v. Pat-
terson, 94 111. App. 670, elevator and coal

chutes.
Indiana.— Evansville. etc., R. Co. v. Cle-

ments, 32 Ind. App. 659, 70 N. E. 554.
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obstruct the view or hearing. The existence of such obstructions merely devolves
upon both the railroad company and a person on the highway a degree of care

in approaching the crossing, in proportion to the increased danger, if any; ^' and
is to be considered by the jury in determining whether or not there was negli-

gence under all the circumstances, in permitting such obstruction, '° or m operating

the train which caused the accident,^" or whether or- not there was contributory

negUgence.^'

h. Knowledge by Railroad Company of Defect or Obstruction. In order to

charge a railroad company with negligence for defects or obstructions at a crossing

which it is bound to keep in proper condition and repair, it must appear that

the railroad company had notice of the defect or obstruction,^^ or should, under
the circmnstances, have had notice thereof,^' especially where the defect or obstruc-

Kansas.— Chicago, etc., R. Co. v. Williams,
56 Kan. 333, 43 Pac. 246.

Kentucky.— Louisville, etc., R. Co. v.

Lucas, 98 S. W. 308, 30 Ky. L. Rep. 359, 99
S. W. 959, 30 Ky. L. Rep. 539.

Minnesota.— Klotz v. Winona, etc., R. Co.,

68 Minn. 341, 71 N. W. 257.
Neio York.— Cordell v. New York Cent.,

etc., R. Co., 70 N. Y. 119, 26 Am. Rep. 550,
holding that the placing of wood-piles and
other erections by a railroad company on its

land near a crossing, so as to obstruct the
view of the track which persors about to
cross would otherwise have, is not of itself

an independent ground of recovery in favor
of one who is injured in attempting to cross.

Pennsylvania.— New Jersey Cent. R. Co.
V. Feller, 84 Pa. St. 226.

Texan.— Missouri, etc., R. Co. v. Rogers,
91 Tex. 52, 40 S. W. 956 [reversing (Civ.

App. 1897) 40 S. W. 849]; Houston, etc., R.
Co. tv Stewart, (1891) 17 S. W. 33; Galves-
ton, etc., R. Co. V. Harris, 22 Tex. Civ. App.
16, 53 S. W. 599 (water tanks, engine houses,
etc.) ; San Antonio, etc., R. Co. v. StoUeis,
(Civ. App. 1899) 49 S. W. 679 (holding that
the fact that the view of the track of one
approaching a crossing was obstructed does
not give him a right of action for injury
sustained by a collision at the crossing, where
the railroad company exercised ordinary
care)

.

See 41 Cent. Dig. tit. "Railroads," § 965.
Obstructing a highway at a crossing for

the length of time allowed by law under cir-

cumstances of practical necessity is not neg-
ligence, although such obstruction hides the
view of approaching trains that persons trav-
eling on the highway would otherwise have.
Chicago, etc., R. Co. v. Body, 85 III. App.
133.

A railroad company may use its right of
way in any lawful manner, although the view
of travelers is thereby obstructed, but is re-

quired to adopt all precautions necessary to
prevent such obstructions from becoming
dangerous. Nashville, etc., R. Co. r. Wither-
spoon, 112 Tenn. 128, 78 S. W. 1052.

Failure to remove cuts is not negligence,
although the railroad was built after the
highway was established. Louisville, etc., R.
Co. V. Breeden, 111 Ky. 729, 64 S. W. 667,
23 Ky. L. Rep. 1021. 1763; Leitch r. Chi-
cago, etc., R. Co., 93 Wis. 79, 67 N. W. 21.

An embankment on a railroad right of

way, obstructing the view of a public cross-

ing, is not negligence per se. San Antonio,
etc., R. Co. V. Stolleis, (Tex. Civ. App.
1899) 49 S. W. 679.

18. Toledo, etc., R. Co. v. Patterson, 94 II!.

App. 670; Louisville, etc., R. Co. v. Breeden,
111 Ky. 729, 64 S. W. 667, 23 Ky. L. Rep.
1021, 1763; Chicago, etc., R. Co. v. Roberts,
3 Nebr. (Unoff.) 425, 91 N. W. 707; New
Jersey Cent. R. Co. v. Feller, 84 Pa. St. 226.

19. Baltimore, etc., R. Co. v. Webster, 6
App. Cas. (D. C.) 182 (holding that it is

for the, jury to determine whether, under all

the circumstances, it was negligence on
the part of the company to leave cars so

standing) ; Klotz v. Winona, etc., R. Co.,

68 Minn. 341, 71 N. W. 257 (holding that
whether a railroad company was guilty of
negligence in pushing a car over a highway
crossing in a city, using for that purpose
an engine not customarily used for switch-
ing, where from its construction the engineer
could not see any object on the track nearer
the tender than about one hundred feet from
it, is a question for the jury) ; Missouri, etc.,

R. Co. V. Rogers, 91 Tex. 52, 40 S. W. 956
[reversing (Civ. App. 1897) 40 S. W. 849];
Galveston, etc., R. Co. v. Michalke, 90 Tex.
276, 38 S. W. 31.

30. Willet V. Michigan Cent. R. Co., 114
Mich. 411, 72 N. W. 260 (holding that where
a railroad company temporarily obstructs
the view of its tracks by leaving freight
cars on side-tracks, the question as to
whether the company was negligent in not
providing some method for giving notice of
the approach of the trains should be sub-
mitted to the jury) ; Cordell v. New York
Cent., etc., R. Co., 70 N. Y. 119, 26 Am.
Rep. 550; Galveston, etc., R. Co. v. Harris,
22 Tex. Civ. App. 16, 53 S. W. 599.
21. Cordell v. New York Cent., etc., R. Co.,

70 N. Y. 119, 26 Am. Rep. 550.
22. Peoria, etc., R. Co. v. Lyons, 9 111. App.

350; Nixon v. Hannibal, etc., R. Co., u'l
Mo. 425, 42 S. W. 942; Mann v. Chicago,
etc., R. Co., 86 Mo. 347.

23. Peoria, etc., R. Co. v. Lyons, 9 111.

App. 350; Retan v. Lake Shore, etc., R. Co.,

94 Mich. 146, 53 N. W. 1094; Matthews v.

Missouri Pac. R. Co., 26 Mo. App. 75 (hold-
ing that a railroad company which continues
a nuisance which obstructs a public highway

[X, F, 3, h]
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tion is caused by a third party; ^* and also that it failed within a reasonable time
thereafter to repair or remove the same.-^

4. Frightening Animals ^^— a. Liability in General. A railroad company's
authority to operate a railroad includes the right to make any noise necessarily

incident to the operation of its road and the movement and working of its engines; ^'

and it is not liable therefore for injuries occasioned by horses taking fright at

the ordinary movements, noise, or appearance of trains or cars,^' or at other

is responsible for injuries resulting from
such obstruction, without proof of notice to
it of its existence) ; Stewart v. Cincinnati,
etc., E. Co., 89 Mich. 315, 50 N. W. 852,
17 L. R. A. 539 (holding that a railroad
company which has erected a bridge over a
farm crossing must exercise ordinary care
to see or ascertain the condition of the
bridge, and is not entitled to notice of its

condition as a prerequisite to its liability

to one who is injured owing to the fact

that the bridge is out of repair )

.

If by careful management the defect could
have been discovered, the railroad company is

liable, whether it had actual knowledge or

not (Eetan v. Lake Shore, etc., R. Co., 94
Mich. 146, 53 N. W. 1094) ; as where the
defect existed for such a length of time that
it might, by the exercise of ordinary care,

have known of its existence (Louisville, etc.,

R. Co. V. Smith, 44 S. W. 385, 19 Ky. L.

Rep. 1693 ; Mann v. Chicago, etc., R. Co.,

86 Mo. 347 ) . Where a plank is torn up from
a farm crossing on a railroad by the wreck
of a passenger train, and the crossing re-

mains in such condition for more than six

months, the company will be charged with
knowledge that the spikes which secured the
plank were left in a dangerous condition.

Prince v. ITew York Cent., etc., R. Co., 60
Hun (N. Y.) 581, 14 N. Y. Suppl. 817.

If the defect could not have been discov-

ered by ordinary care the railroad company
is not responsible. Retan v. Lake Shore,
etc., R. Co., 94 Mich. 146, 53 N. W. 1094.

Under Mo. Rev. St. (1889) § 2609, in terms
imposing an absolute and continuing duty
on railroad companies in respect to main-
taining crossings, no liability for injury oc-

casioned by defects therein arises unless the
company has had actual or constructive no-

tice of the defects, and has failed, within
a reasonable time thereafter, to repair them.
Nixon V. Hannibal, etc., R. Co., 141 Mo. 425,

42 S. W. 942.

In Illinois, under Hurd Bev. St. (1897)
c. 114, §§ 62, 65, 66, requiring railroad com-
panies to construct and maintain private
crossings, and providing that if they fail so to

do after notife has been given in writing by
the occupant of adjoining lands, such occu-

pant may build or repair such crossing and
recover double the expense from the company,
the fact that the company has not received

notice of the defective condition of a cross-

ing does not relieve it from liability for an
injury occasioned thereby. Baltimore, etc.,

R. Co. V. Keck, 185 111. 400, 57 N. E. 197

[aifirming 84 111. App. 159, 89 111. App. 72].

24. Peoria, etc., K. Co. v. Lyons, 9 111. App.
350.

[X, F, 3, h]

25. Nixon v. Hannibal, etc., E. Co., 141

Mo. 425, 42 S. W. 942.

26. Injuries by frightening animals near
tracks in general see infra, X, G, 3.

27. Alabama.— Stanton v. Louisville, etc.,

R. Co., 91 Ala. 382, 8 So. 798.

Georgia.— Georgia R. Co. v. Carr, 73 Ga.
557.

'

Maine.— Whitney v. Maine Cent. E. Co.,

69 Me. 208.
North Carolina.—^Morgan v. Norfolk South-

ern R. Co., 98 N. C. 247, 3 S. E. 506.

Virginia.— Southern R. Co. v. Torian, 95
Va. 453, 28 S. E. 569.

See 41 Cent. Dig. tit. "Railroads," § 968.

A person approaching in close proxiinity to
an engine at a railroad crossing has no right
to assume that it will remain quiet (San
Antonio, etc., R. Co. ;;. Belt, 24 Tex. Civ.

App. 281, 59 S. W. 607) ; but must be pre-

sumed to know of the railroad company's
rights and act with reference thereto (Louis-
ville, etc., R. Co. 1-. Schmidt, 134 Ind. 16,

33 N. E. 774).
28. Alabama.—Stanton v. Louisville, etc.,

R. Co., 91 Ala. 382, 8 So. 798.

California.— Carraher v. Sam Francisco
Bridge Co., 100 Cal. 177, 34 Pac. 828.

Georgia.— Georgia R. Co. v. Carr, 73 Ga.
557.

Indiana.—Lake Shore, etc., R. Co. v. Butts,
28 Ind. App. 289, 62 N. E. 647.

Kentucky.— Louisville, etc., R. Co. r.

Survant, 96 Ky. 197, 27 S. W. 999, 16 Ky.
L. Rep. 545 ; Cincinnati, etc., R. Co. r.

Champ, 104 S. W. 988, 31 Ky. L. Rep. 1054.

Massachusetts.— Favor v. Boston, etc., E.
Corp., 114 Mass. 350, 19 Am. Rep. 364;
Flint V. Norwich, etc., E. Co., 110 Mass. 222.

Nebraska.— Williams v. Chicago, etc., E.
Co., 78 Nebr. 695, 111 N. W. 596, 14 L. E.

A. N. S. 1224, 78 Nebr. 701, 113 N. W. 791.

Pennsylvania.— Joyce v. Pennsylvania E.
Co., 5 Pa. Co. Ct. 392.

Twginia.— Southern E. Co. v. Cooper, 98
Va. 299, 36 S. E. 388; Southern R. Co. i.

Torian, 95 Va. 453, 28 S. E. 569.

TVisconsin.— Crowley r. Chicago, etc., E.
Co., 122 Wis. 287, 99 N. W. 1016.

Canada.— Howe v. Hamilton, etc., E. Co.,

3 Ont. App. 336.

See 41 Cent. Dig. tit. " Eailroads," § 968.

An approaching hand-cai operated in the

usual and ordinary maimer is not negligence

for which the railroad company is liable,

although it frightens plaintiff's horse and
injuries result therefrom. Lake Erie, etc.,

R. Co. V. Juday, 19 Ind. App. 436, 49

N. E. 843; Louisville, etc., E. Co. v. Hower-
ton, 115 Kv. 89, 72 S. W. 760, 24 Ky. L.

Rep. 1905, "103 Am. St. Rep. 295; Chicago,
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noises necessary to the operation of its road,^° unless under the circumstances of

the particular case the railroad employees have reason to apprehend injury there-

from and fail to use due care to prevent it,^" or unless they are otherwise so negU-

gent in running the train or cars that their ordinary rdovement naturally frightens

a horse.^^ But where the acts of the railroad employees in operating its trains,

cars, or other appara,tus are unnecessary, negUgent, or wanton, and a horse is

frightened thereby and injuries are caused without any fault on the part of the

injured person, the railroad company is hable.''^

b. By Signals and Escape of Steam— (i) list General. The usual and
proper sounding of whistles or other signals,^^ or the proper escape of steam from

etc., R. Co. V. Roberts, 3 Nebr. (Unoff.)

425, 91 N. W. 707.
Failure to lower gates.—^A railroad com-

pany is not liable for an injury caused by a
horse becoming frightened at a locomotive op-

erated by another company because of defend-

ant's failure to lower the gates prior to the

passage of a train operated by it which plain-

tiff had stopped to allow to pass when the

engine operated by such other company came
by, causing the fright, where there is no
evidence that plaintiff would not have gone
and remained where he did had the gates

been down. Pittsburgh, etc., R. Co. v. Piper,

100 111. App. 356.

29. Courtney v. Minneapolis, etc., R. Co.,

97 Minn. 69, 106 N. W. 90, noises caused by
workmen repairing crossing.

30. Louisville, etc., R. Co. v. Penrod, 66
S. W. 1013, 1042, 24 Ky. L. Rep. 50; Wil-
liams V. Chicago, etc., R. Co., 78 Nebr. 695,

111 N. W. 596, 14 L. R. A. N. S. 1224,

78 Nebr. 701, 113 N. W. 791 (holding that

where the conditions are such that noises

incident to the operation of a railroad train

would endanger a person at a crossing, which
result could be avoided by temporarily
suspending the noise without materially in-

terfering with the operation of the train,

ordinary care and prudence require that it

be thus suspended until the danger is past) ;

Morgan v. Norfolk Southern R. Co., 98 N. C.

247, 3 S. E. 506.

It is negligence to make the customary
noises incident to the movement of a, train

where the servants in charge have reason to

apprehend injury therefrom to the driver of

a team near the track who§e perilous posi-

tion they have discovered, unless it is

reasonably necessary to do so for the pro-

tection of the property and lives in their

charge. Louisville, etc., R. Co. v. Penrod,
66 S. W. 1013, 1042, 24 Ky. L. Rep. 50.

Where the operators of a hand-car make
no attempt to stop or retard the speed of

the car, knowing that its operation is the

cause of the frightened condition of a horse

driven on a public highway, the railroad

company is liable for the damages resulting

therefrom. Lake Erie, etc., R. Co. v. Juday,
19 Ind. App. 436, 49 N. E. 843. But where
one of the operators of the car testified that
he did not know and another that he did not
think that the horse was scared at the car,

while the others gave no testimony on that

point, there was nothing to support a find-

ing that the operators knew that the car

caused the fright. Lake Erie, etc., R. Co.

V. Juday, supra.
31. Carraher v. San Francisco Bridge Co.,

100 Cal. 177, 34 Pac. 828.

32. Alabama.— Stanton v. Louisville, etc.,

R. Co., 91 Ala. 382, 8 So. 798.

Galifornia.— Carraher v. San Francisco
Bridge Co., 100 Cal. 177, 34 Pac. 828.

Georgia.— Georgia R. Co. v. Carr, 73 Ga.
557.

Illinois.— Illinois Cent. E. Co. v. Larson,
42 111. App. 264 [affi/rmed in 152 111. 326,

38 N. E. 784].
North Carolina.—Morgan v. Norfolk South-

ern R. Co., 98 N. C. 247, 3 S. B. 506.

Teams.— St. Louis Southwestern R. Co. v.

Moore, (Civ. App. 1908) 107 S. W. 658;
Paris, etc., R. Co. v. Calvin, ( Civ. App. 1907

)

103 S. W. 428 [affirmed in (1908) 106 S. W.
879] (unnecessary noises) ; Houston, etc., R.
Co. V. Beard, 42 Tex. Civ. App. 427, 93 S. W.
532 (putting hand-car on track at private
crossing) ; St. Louis, etc., R. Co. v. Stone-
cypher, 25 Tex. Civ. App. 569, 63 S. W. 946
(backing train at dangerous rate of speed
without notice to plaintiff and without giv-
ing signal) ; San Antonio, etc., R. Co. v. Belt,

24 Tex. Civ. App. 281, 59 S. W. 607; Houston,
etc., R. Co. V. Abrahams, (Civ. App. 1897)
40 S. W. 1034; Gulf, etc., R. Co. v. Younger,
(Civ. App. 1897) 40 S. W. 423.
See 41 Cent. Dig. tit. "Railroads," § 968.
Shutting down gates across the road and

striking plaintiff's horse and causing it to
run shows negligence on the part of defend-
ant. Phillips V. New York Cent., etc., R. Co.,

3 Silv. Sup. (N. Y.) 5, 6 N. Y. Suppl. 621.
Likewise suddenly lowering the gate as plain-
tiff's horse is about to go on the track is

evidence of negligence. Gray v. New York
Cent., etc., R. Co., 77 N. Y. App. Div. 1, 78
N. Y. Suppl. 653.

The acts of negligence need not be done
wantonly and wilfully in order to create a
liability therefor. St. Louis Southwestern R.
Co. V. Stonecypher, 25 Tex. Civ. App. 569,
63 S. W. 946.

33. California.— Pepper v. Southern Pac.
Co., 105 Cal. 389, 38 Pac. 974.

Indiana.—Cincinnati, etc., R. Co. l'. Gaines,
104 Ind. 526, 4 N. E. 34, 5 N. E. 746, 54
Am. Rep. 334 (holding that the mere sound-
ing of a whistle on a locomotive is not negli-

gence per se, although blown in close prox-
imity to a highway) ; Lake Erie, etc., R. Co.
V. Fike, 35 Ind. App. 554, 74 N. E. 636.

loica.—
. Ochiltree v. Chicago, etc., R. Co.,

[X, F, 4, b, (I)]
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its engineSj^"* is not negligence, and does not make the railroad company responsible

for injuries caused by horses becoming frightened thereat. But where the
employees unnecessarily, negligently, or wantonly blow the whistle,^' or allow
the steam to escape,^" thereby causing horses to become flightened, the railroad

99 Iowa 373, 68 N. \V. 832; Schaefert v.

Chicago, etc., R. Co., 62 Iowa 624, 17 N. W.
893.

Maine.— Berry v. Boston, etc., R. Co., 102
Me. 213, 66 Atl. 386, blowing whistle to call

brakeman.
Minnesota.— Heininger v. Great Northern

E. Co., 59 Minn. 458, 61 N. W. 558.
See 41 Cent. Dig. tit. "Railroads," § 969.
If an engineer is justified as a reasonably

prudent man, in concluding from the conduct
of a team near a railroad crossing, that it

will not be frightened by signals required
for the management of the train, he is not
negligent in giving them. Ochiltree i. Chi-
cago, etc., R. Co., 93 Iowa 628, 62 N. W.
7, 96 Iowa 246, 64 N. W. 788.

34. Alabama.— Stanton v. Louisville, etc.,

R. Co., 91 Ala. 382, 8 So. 798.

Illinois.— Illinois Cent. R. Co. v. Klein,
95 111. App. 220, where the escape is not
due to some negligent act.

Indiana.—Louisville, etc., R. Co. v. Schmidt,
134 Ind. 16, 33 N. E. 774, steam escaping
from automatic safety valve.

Maryland.— Riley r. New York, etc., R.
Co., 90 Md. 53, 44 Atl. 994 (holding that the
railroad company is not liable if the noise is

not of an extraordinary or unusual character

or without its charter privileges) ; Philadel-

phia, etc., R. Co. V. Burkhardt, 83 Md. 516,

34 Atl. 1010; Duvall r. Baltimore, etc., R.
Co., 73 Md. 516, 21 Atl. 496.

Massachusetts.— Kelsey r. New York, etc.,

R. Co., 181 Mass. 64, 63 N. E. 8.

New York.— Wilson v. New York Cent.,

etc., R. Co., 41 N. Y. App. Div. 36, 58 N. Y.
Suppl. 617.

North Carolina.— Miller v. Wilmington
etc., R. Co., 128 N. C. 26, 38 S. E. 29.

Texas.— Galveston, etc., R. Co. v. Simon,
(Civ. App. 1899) 54 S. W. 309.

Vermont.— Powers v. Grand Trunk R. Co.,

78 Vt. 436, 63 Atl. 139, facts held insufScient

to establish defendant's negligence.
Wisconsin.— Cahoon v. Chicago, etc., R.

Co., 85 Wis. 570, 55 N. W. 900.

See 41 Cent. Dig. tit. "Railroads," § 969.

The fact that there was no one on the en-
gine at the time the steam escaped does not
alter the case where it is shown that the en-

gine when built was gauged to blow off at a
certain pressure and that neither engineer nor
fireman had any control over the valve. Du-
vall V. Baltimore, etc., R. Co., 73 Md. 516,
21 Atl. 496.

35. Arkansas.— Inabnett v. St. Louis, etc.,

R. Co., 69 Ark. 130, 61 S. W. 570.

Illinois.— Wabash R. Co. i. Speer, 156
111. 244, 40 N. E. 835 [reversing on other
grounds 39 111. App. 599].

Indiana.— Cincinnati, etc., R. Co. v. Gaines,
104 Ind. 526, 4 N. B. 34, 5 N. C. 746, 54
Am. Rep. 334.

Iowa.— Ochiltree v. Chicago, etc., R. Co.,
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94 Iowa 732, 62 N. W. 11; Ochiltree v. Chi-

cago, etc., R. Co., 93 Iowa 628, 62 N. W. 7,

96 Iowa 246, 64 N. W. 788.

Kansas.— Chicago, etc., R. Co. ». Parks,
59 Kan. 709, 54 Pac. 1052.
Pennsylvania.— Philadelphia, etc., R. Co.

0. Killips, 88 Pa. St. 405.

Tennessee.—Beopple v. Illinois Cent. R. Co.,

104 Tenn. 420, 58 S. W. 231.
Texas.— Gulf, etc., R. Co. v. Box, 81 Tex.

670, 17 S. W. 375; Paris, etc., R. Co. v. Cal-
vin, (Civ. App. 1907) 103 S. W. 428 [af-

firmed in (1908) 106 S. W. 879] (whistling
at street crossing) ; McGrew v. St. Louis,
etc., R. Co., 32 Tex. Civ. App. 265, 74 S. W.
816 (holding that if the circumstances are
such as to indicate to a, person of ordinary
prudence that the sounding of the whistle
might and probably would frighten plaintiff's

horse, the sounding of the same constitutes
actionable negligence for which plaintiff is

entitled to recover) ; Houston, etc., R. Co. c.

Blan, (Civ. App. 1901) 62 S. W. 552.
United States.— Northern Pac. R. Co. v.

Sullivan, 53 Ped. 219, 3 C. C. A. 506.
See 41 Cent. Dig. tit. "Railroads," § 969.
The unnecessary loud blowing need not

have been wantonly done to entitle plaintiff

to recover. Beopple v. Illinois Cent. R. Co.,

104 Tenn. 420, 58 S. W. 231.

Sounding the whistle after it has become
reasonably apparent that a team is being
frightened is actionable negligence. Ochiltree

V. Chicago, etc., R. Co., 93 Iowa 628, 62 N. W.
7, 96 Iowa 246, 64 N. W. 788 ; Houston, etc.,

R. Co. V. Blan, (Tex. Civ. App. 1901) 62
S. W. 552; Missouri, etc., R. Co. v. Weather-
ford, 26 Tex. Civ. App. 20, 62 S. W. 101;
Texas, etc., R. Co. v. Moseley, (Tex. Civ. App.
1900) 58 S. W. 48; Gulf, etc., R. Co. v. Sin-

ger, (Tex. Civ. App. 1S97) 40 S. W. 1004.
Blowing the whistle while passing under an

overhead bridge on which a person is driving

is negligence for which the railroad company
is liable (Cleveland, etc., R. Co. v. David,
105 111. App. 69; Loviisville, etc., R. Co. v.

Shearer, 59 S. W. 330, 22 Ky. L. Rep. 929;
Mitchell i'. Nashville, etc., R. Co., 100 Tenn.
329, 45 S. W. 337, 40 L. R. A. 426. But see

Kelsey v. New York, etc., R. Co., 181 Mass.
64, 63 N. E. 8), unless it is blown for some
proper purpose (Louisville, etc., R. Co. v.

Shearer, 59 S. W. 330, 22 Ky. L. Rep. 929;
Phillips V. New York Cent., etc., R. Co., 84
Hun (N. Y.) 412, 32 N. IT. Suppl. 299; Far-

ley i: Harris, 186 Pa. St. 440, 40 Atl. 798).

36. A laiama.— Stanton v. Louisville, etc.,

R. Co., 91 Ala. 382, S So. 798.

Arkansas.— Inabnett i: St. Louis, etc., R.
Co., 69 Ark. 130, 61 S. W. 570.

Illinois.— Chicago, etc., R. Co. v. Heinrich,

157 III. 388, 41 N. E. 860 [affirming 57 111.

App. 399] ; Toledo, etc., R. Co. r. Harmon,
47 HI. 298, 95 Am. Dec. 489; Illinois Cent
R. Co. V. Klein, 95 III. App. 220.
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company is responsible for the resulting injuiy; and this is especially true where

the acts are done in violation of statute." Likewise a failure to give the usual or

statutory signals by reason of which failure a team becomes frightened at an

approaching or passing train and causes injury, without any fault on the part of the

person injured, is neghgence.^*

Indiana.— Louisville, etc., R. Co. ».

Schmidt, 147 Ind. 63S, 46 N. E. 344.

Maine.— Boothby v. Boston, etc., E. Co.,

90 Me. 313, 38 Atl. 155,

Maryland.— Riley v. New York, etc., R. Co.,

90 Md. 53, 44 Atl. 994 ; Philadelphia, etc., R.

Co. V. Burkhardt, 83 Md. 516, 34 Atl. 1010.

Michigan.— Hinchman v. Pere Marquette
R. Co., 136 Mich. 341, 99 N. W. 277, 65
L. R. A. 553.

Nebraska.— Williams v. Chicago, etc., R.

Co., 78 Nebr. 695, 111 N. W. 596, 14 L. R. A.
N. S. 1224, 78 Nebr. 701, 113 N. W. 791.

Texas.— St. Louis Southwestern R. Co. v.

Moore, (Civ. App. 1908) 107 S. W. 658;
Texas Midland R. Co. ». Cardwell, (Civ. App.
1901) 67 S. W. 157; San Antonio, etc., R.
Co. V. Belt, 24 Tex. Civ. App. 281, 59 S. W.
607.

Wisconsin.— Abbot v. Kalbus, 74 Wis. 504,

43 N. W. 367, 77 Wis. 621, 46 N. W. 810.

England.—Manchester Couth Junction, etc.,

R. Co. V. Fullarton, 14 C. B. N. S. 54, 11

Wkly. Rep. 754, 108 E. C. L. 54.

See 41 Cent. Dig. tit. "Railroads," § 969.

The test of negligence is not what the en-

gineer did or knew, but what a reasonably
prudent engineer would have known or done
under the circumstances. Inabnett v. St.

Louis, etc., R. Co., 69 Ark. 130, 61 S. W. 570.

Permitting a locomotive with glaring head-
light and blowing off steam that necessarily

would frighten horses to stand close to a
crossing is negligence. Hine v. Erie R. Co.,

27 Ohio Cir. Ct. 155.

To turn on steam of a locomotive standing

at a public street crossing, without warning
and without taking due precautions to dis-

cover whether there is any person on or near
the crossing liable to be injured in consequence
of such act, constitutes actionable negligence,

in the absence of special circumstances justi-

fying the act. Williams v. Chicago, etc., R.

Co., 78 Nebr. 695, 111 N. W. 596, 14 L. R. A.
N. S. 1224, 78 Nebr. 701, 113 N. W. 791.

37. Georgia R. Co. v. Carr, 73 Ga. 557
(holding that a railroad company is responsi-

ble for injuries caused by a horse becoming
frightened at a whistle which was blown in

violation of code, section 710, providing that
within town limits whistles need not be blown
at road crossings but that the bell shall be
tolled instead) ; Northern Pac. R. Co. v.

Sullivan, 53 Fed. 219, 3 C. C. A. 506.

38. Georgia.—Atlanta, etc., R. Co. v. Dur-
ham, 108 Ga. 547, 34 S. E. 332; Bowen v.

Gainesville, etc., R. Co., 95 Ga. 688, 22 S. E.
695.

Illinois.— Chicago, etc., R. Co. v. McGaha,
19 111. App. 342.

Indiana.— Terre Haute, etc., R. Co. v.

Brunker, 128 Ind. 542. 26 N. E. 178 (hold-

ing also that the railroad company is not

exonerated by the fact that the horses were
frightened by the lawful sounding of the

whistle as a signal for the crossing of an-

other highway, as well as by the moving
train; or because it did not appear that

the horses were docile, or that plaintiff could

have heard the signals if sounded and would
have stopped, and could have controlled hia

horses) ; Cleveland, etc., R. Co. v. Carey, 33
Ind. App. 275, 71 N. E. 244.

Iowa.— Lonergan v. Illinois Cent. R. Co.,

87 Iowa 755, 49 N. W. 852, 53 N. W. 236,

17 L. R. A. 254, holding this to be true vinder

the acts of the 20th general assembly of

Iowa, chapter 104, providing that no railroad

engine shall approach a highway crossing

withouf giving a signal and making the neg-

lect to give such signals a misdemeanor.
Massachusetts.— Pollock v. Eastern R. Co.,

124 Mass. 158; Prescott v. Eastern R. Co.,

113 Mass. 370 note; Norton v. Eastern R. Co.,

113 Mass. 366. Compare Favor v. Boston,
etc., R. Corp., 114 Mass. 350, 19 Am. Rep.
364; Flint v. Norwich, etc., R. Co., 110 Mass.
222.

Nebraska.— Chicago, etc., R. Co. ». Met-
calf, 44 Nebr. 848, 63 N. W. 51, 28 L. R. A.
824, holding that where a crossing is pro-

vided at a railroad station, one whose team
has been driven to a car on the side-track

near the station, for the purpose of unload-
ing the car, is within the protection of Comp.
St. c. 16, § 104, requiring signals for cross-

ings.

New Hampshire.— Presby v. Grand Trunk
R. Co., 66 N. H. 615, 22 Atl. 554.

Texas.— Texas, etc., R. Co. v. Chapman,
57 Tex. 75; Missouri, etc., R. Co. v. Magee,
(Civ. App. 1889) 49 S. W. 156 [affirmed in

92 Tex. 616, 50 S. W. 1013].
Canada.— Grand Trunk R. Co. v. Sibbald,

20 Can. Sup. Ct. 259 [affirming 18 Ont. App.
184] ; Grand Trunk R. Co. v. Rosenberger,
9 Can. Sup. Ct. 311 [affirming 8 Ont. App.
482 {affirming 32 U. 0. C. P. 349)]; EoberV
son V. Halifax Coal Co., 20 Nova Scotia 517;
Henderson v. Canada Atlantic R, Co., 25 Ont.
App. 437.

See 41 Cent. Dig. tit. "Railroads," §§ 970,
997.

Escaping steam.— Where the proper sig-

nals are not given and the horse is frightened
by escaping steam from the passing engina
the railroad company is responsible for the
resulting injury (Preaby 17. Grand Trunk R.
Co., 66 N. H. 615, 22 Atl. 654); and the
fact that the steam escaped through an au-
tomatic valve, such as is generally used by
railroad companies, not under the control
of the railroad companies' employees in charge
of the locomotive, is not an answer to tSa
charge of negligence as a matter of law
(Presby v. Grand Trunk R. Co., supra).

[X, F, 4, b, (i)]
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(ii) By Signals Required by Statute. As a general rule the blowing
of whistles and giving of other signals required by statute at a crossing whereby
horses are frightened and injuiy is caused is not neghgence for which the railroad

company is responsible/" unless they are given negUgently or wantonly.^" But,

in the absence of facts tending to show that injury to others at the crossing might
result from the failure to give such signals/^ even the giving of the statutory

signals may constitute neghgence if the railroad employee sees that a horse will

be frightened and he can desist from giving them consistently with his duties. ^^

e. By Obstructions On or Near Tracks. A railroad company is also respon-

sible for negUgently allowing obstructions reasonably calculated to frighten

ordinarily gentle horses," to remain on its right of way at or near a crossing whereby
horses are frightened and injury is caused without any fault on the part of the

injured person." But obstructions that are usual and necessaiy in the proper

39. Louisville, etc., R. Co. u. Stanger, 7

Ind. App. 179, 34 N. E. 688; Phillips v.

New York Cent., etc., R. Co., 84 Hun (N. Y.)
412, 32 N. Y. Suppl. 299; Campbell i\ New
York Cent., etc., R. Co., 4 N. Y. Suppl. 265;
Cahoon v. Chicago, etc., R. Co., 85 Wis. 570,
55 N. W. 900.

Under a statute (S. C. Gen. St. § 1529)
making a railroad company liable only for

damages caused by a " collision " with its en-

gines or cars " at a crossing," where the pre-

scribed statutory signals are not given, in-

juries received by being thrown from a ve-

hicle where a horse becomes frightened at an
approaching train are not caused by a col-

lision and the railroad company is not liable

under such statute. Kinard v. Columbia, etc.,

R. Co., 39 S. C. 514, 18 S. E. 119; Whilton
V. Richmond, etc., R. Co., 57 Fed. 551.

40. Bittle V. Camden, etc., R. Co., 55
N. J. L. 615, 28 Atl. 305, 23 L. R. A. 283;
Gulf, etc., R. Co. t\ Box, 81 Tex. 670, 17

S. W. 375.

41. Gulf, etc., R. Co. v. Milner, 28 Tex.
Civ. App. 86, 66 S. W. 574.

42. Nichols v. Baltimore, etc., R. Co., 33
Ind. App. 229, 70 N. E. 183, 71 N. E. 170
(holding that where the engineer observes a
team near the crossing, frightened and be-

coming unmanageable, it is his duty to re-

frain from giving signals; but if the train
has reached a point where the law requires
signals to be given, and it is uncertain
whether the train can be stopped before
reaching the crossing, he must give the sig-

nals) ; St. Louis Southwestern R. Co. v. Kil-
man, 39 Tex. Civ. App. 107, 86 S. W. 1050;
Gulf, etc., R. Co. I. Milner, 28 Tex. Civ. App.
86, 66 S. W. 574. Compare Louisville, etc..

R. Co. V. Stanger, 7 Ind. App. 179, 34 N. E.
688.

43. Peterson v. Chicago, etc., R. Co., 64
Mich. 621, 31 N. W. 548 (holding that the
company is liable if the driver used due care
and the accident is not traceable to any vice

of the horse) ; Texas, etc., R. Co. v. McManus,
15 Tex. Civ. App. 122, 38 S. W. 241 (hold-
ing that a railroad company is not liable for

injuries caused by a horse taking fright at a
hand-car in the absence of a showing that
such an object near a crossing is reasonably
calculated to frighten ordinarily gentle
horses) ; Missouri, etc., R. Co. v. Jones, 13
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Tex. Civ. App. 376, 35 S. W. 322. And see

cases cited infra, note 44.

Where a railroad company leaves cars

standing on its side-track for an unreasonable
length of time and so near a street crossing

which it is required to maintain that horses

of ordinary gentleness are liable to be fright-

ened thereby, the company is responsible

therefor; and if the cars project over and
impede the crossing itself the company is

responsible regardless of the question whether
the horse is a gentle horse or not, except

so far as the disposition of the horse may
affect the question of contributory negli-

gence. Missouri Pac. R. Co. l\ Clark, (Kan.
App. 1897) 49 Pac. 739,

4A. Delaware.—McCoy v. Philadelphia, etc.,

R. Co., 5 Houst. 599, box car on track at

street crossing from ten o'clock at night un-
til five o'clock the next morning.

Illinois.— Illinois Cent. R. Co. r. Griffin,

184 111. 9, 56 N. E. 337 [affirming 84 111. App.
152], holding the company to be responsible

for cinders piled on a highway at a crossing

intended to ballast the track, and left so as
to frighten horses driven over the crossing.

Indiana.— Pittsburgh, etc., R. Co. r. Kit-

ley, 118 Ind. 152, 20' N. E. 727, obstruction

wrongful under Rev. St. (1881) §§ 1965,

2170.
loica.— Hanson v. Chicago, etc., R. Co., 94

Iowa 409, 62 N. W. 788, obstruction wrong-
ful under Code, § 1288.

Kansas.— Missouri Pac. R. Co. v. Clark,

(App. 1897) 49 Pac. 799.

Kentucky.-— Louisville, etc., R. Co. v. Arm-
strong, 105 S. W. 473, 32 Ky. L. Rep. 252,

holding that where a person is injured by
his horses becoming frightened at a carcass

lying on defendant's right of way near a
crossing, plaintiff must show in order to re-

cover that the carcass was on defendant's

right of way in close proximity to the high-

way, and that defendant knew, or by the use

of ordinary care could have known, of its

presence within such time as would reason-

ably have enabled it to have removed the

carcass before plaintiff received his injuries.

Michigan.— Peterson r. Chicago, etc., R.

Co., 64 Mich. 621, 31 N. W. 548, car left

at crossing so that it obstructs the highway
for a time longer than allowed by statute.

-Vicksburg, etc., R. Co. v.
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conduct of the railroad company's business and which are left only for a reason-

able time do not constitute such negUgence ;
''^ nor is a railroad company respon-

sible for injuries caused by horses becoming frightened at obstructions placed

on its right of way on or near a crossing by third persons/" unless it permits such
obstructions to remain there for an unreasonable length of time.^'

5. Sign-Boards, Signals, Flagmen, and Gates at Crossing ^*— a. In General.

Although the track of a railroad is of itself a warning of danger to a person approach-
ing it,**^ and notwithstanding the statutory regulations as to warnings at railroad

crossings/" it is the duty of a railroad company to adopt a reasonably safe and

Alexander, 62 Miss. 496, train stopping at
station for one hour with locomotive extend-
ing three and one-half feet across a public
highway.

A ew Jersey.— Palys f. Jewett, 32 N. J. Eq.
302.

Texas.— Galveston, etc., E.. Co. !'. Simon,
{Civ. App. 1899) 54 S. W. 309; Missouri,
etc., E. Co. V. Jones, 13 Tex. Civ. App. 376,

35 S. W. 322. See also International, etc., R.
Co. V. Douglas, 7 Tex. Civ. App. 554, 27

S. W. 793.

See 41 Cent. Dig. tit. "Railroads," § 971.

To leave a hand-car left standing on the
right of way at a crossing at which a horse
becomes frightened is negligence for which
the railroad company is responsible. Balti-

more, etc., R. Co. V. Slaughter, 167 Ind. 330,
79 N. E. 186, 7 L. R. A. N. S. 597; Ohio,
etc., R. Co. V. Trowbridge, 126 Ind. 391, 26
N. E. 64; Sherman, etc., R. Co. v. Bridges,
16 Tex. Civ. App. 64, 40 G. W. 536. Compare
Texas, etc., R. Co. v. McManus, 15 Tex. Civ.

App. 122, 38 S. W. 241.

To maintain a derrick over a highway at

the crossing so as naturally to frighten

passing animals is negligence, although it is

maintained for the purpose of loading and
unloading freight. Jones v. Housatonic R.
Co., 107 Mass. 261.

To leave a car so that a team cannot pass
without the wheels or whitfletree of the wagon
coming into contact with the bumper of the
car is an obstruction of the highway render-

ing the company liable for injuries caused
by a. team becoming frightened thereby.

Peterson i. Chicago, etc., R. Co., 64 Mich.
621, 31 N. W. 548.

That the railroad company has failed to

provide itself with sufScient side-tracks for

its business does not give it the right to

place a " shanty car " on a track at a street

crossing in such a position as to render it

liable to frighten horses. Harrell v. Albe-

marle, etc., R. Co., 110 N. C. 215, 14 S. E.

687.

Mail crane.— The fact that a railroad com-
pany, in placing a mail crane at a highway
crossing, constructed the same at the instance

and request of the United States postal depart-

ment and according to plans and specifications

furnished by such department, and that the

place where the crane was erected was se-

lected by the department, and that a mail
bag hung upon the crane was hung there by
an agent of the United States government,

to be delivered to another agent of the gov-

ernment, the company being under no duty

in connection therewith except to forward
the mails on its trains, and having nothing
to do in any manner with the handling or

control of the mail bag, constitutes no de-

fense to an action against the company for

injuries to a traveler on the highway whose
mule is frightened at the crane and bag
suspended therefrom. Western R. Co. v. Cleg-

horn, 143 Ala. 392, 39 So. 133.

45. Illinois.— Chicago Great Western R.
Co. V. Kenyon, 70 111. App. 567, leaving a

box car partially obstructing a highway
crossing for five minutes.

Indiana.—^Cleveland, etc., R. Co. v. Wynant,
114 Ind. 525, 17 N. E. 118, 5 Am. St. Rep.
644, box car not encroaching on the road.

loioa.— O'Donnell v. Chicago, etc., R. Co.,

69 Iowa 102, 28 N. W. 464.

lieiD York.— Hohman v. New York Cent.,

etc., R. Co., 100 N. Y. App. Div. 17, 90 N. Y.
Suppl. 882 [affvrmed in 184 N. Y. 591, 77
N. E. 1189].

North Carolina.— Miller v. Wilmington,
etc., R. Co., 128 N. C. 26, 38 S. E. 29.

Texas.—^ Texas, etc., R. Co. r. McManus,
15 Tex. Civ. App. 122, 38 S. W. 241.

See 41 Cent. Dig. tit. "Railroads," § 971.

46. Cleveland, etc., R. Co. v. Wynant, 114
Ind. 525, 17 N. E. 113, 5 Am. St. Rep. 644.

47. Cleveland, etc., R. Co. v. Wynant, 114
Ind. 525, 17 N. E. 118, 5 Am. St. Rep. 644.

48. Criminal prosecutions for violation of

regulations see supra, X, B, 8.

Signals frightening animals see supra, X,
F, 4, b.

Validity and reasonableness of statutory
and municipal regulations see supra, X, B, 1.

49. Van Winkle v. New York, etc., R. Co.,

34 Ind. App. 476, 73 N. E. 157; Marvland
Cent. R. Co. v. Neubeui, 62 Md. 391.

50. Chicago, etc., R. Co. v. Perkins, 125
111. 127, 17 N. E. 1 (holding that Starr & C.

Annot. St. e. 114, § 99, providing that where
the municipal authorities give notice to that
effect, railroad companies shall provide flag-

men at the street crossings, does not relieve

the company from adopting such other precau-
tions as public safety and common prudence
may dictate) ; Eichorn v. New Orleans, etc.,

R., etc., Co., 112 La. 236, 36 So. 335, 104 Am.
St. Rep. 437 (holding that where the city

council fails to pass an ordinance called for

by existing conditions, the company should of

its own motion make a proper regulation

and notify their emplovees thereof) ; Grand
Trunk R. Co. t'. Ives, 14*4 U. S. 408, 12 S. Ct.

679, 36 L. ed. 485 [affirming 35 Fed. 176]
(holding that the fact that a statute of Mich-

[X, F, 5, a]
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effective mode, commensurate with the danger at the particular crossing, of warn-
ing travelers of the approach of trains,^' especially where the extraordinary char-

acter of the crossing is caused by the railroad company itself,*^ although the law
does not require that the means adopted shall prove effective.^^ The failure

of automatic bells, placed at a railroad crossing to signal approaching trains, to

ting at the time of the accident is evidence of negligence,'^'' unless the pei jya. injiired

knew that such a bell was no longer used.°^

b. Sign-Boards. It is usually provided by statute that a railroad company
shall maintain sign-boards or warning posts at its crossings over highways to

warn travelers of the existence of the railway.^" The violation of such a statute,

while not creating an absolute habiUty on the part of the railroad company, may,
under the circumstances, constitute such neghgence as to make the railroad

company liable for a resulting injury.^' Even in the absence of statutory

jgan (3 Howell Annot. St. § 3301) charges
a railroad commissioner with the duty of

determining the necessity of a flagman at
any and all crossings in the state does not
relieve the company from taking such other

precautions as public safety and common
prudence dictate).

51. Newport News, etc., Co. v. Stuart, 99

Ky. 496, 36 S. W. 528, 18 Ky. L. Rep. 347;
Cincinnati, etc., E. Co. f. Champ, 104 S. W.
088, 31 Ky. L. Eep. 1054 (holding that

where a crossing is unusually dangerous the

company must employ such means as are rea-

sonably necessary, considering its character,

to warn travelers of the approach of trains) ;

Eichorn v. New Orleans, etc., R., etc., Co.,

112 La. 236, 36 So. 335, 104 Am. St. Rep.
437; Richardson c. New York Cent. R. Co.,

45 N. Y. 846 (holding that where the cross-

ing is such that persons traveling on the
highway can neither see nor distinctly hear
an approaching train until too late to avoid
collision, sounding the vhistle and ringing

the bell in compliance with the statute does
not execuse the company for failing to warn
travelers by other means of the danger)

;

Bleyle ». New York Cent., etc., R. Co., 11

N. Y. St. 585 [affirmed in 113 N. Y. 626, 20
N. E. 877] ; In re Pennsylvania R. Co., 213
Pa. St. 373, 62 Atl. 986, 3 L. R. A. N. S.

140.

At crossings in a populous town or city

the vigilance should be greater than at or-

dinary crossings in the country. Central
Pass. R. Co. V. Kuhn, 86 Ky. 578, 6 S. W.
441, 9 Ky. L. Rep. 725, 9 Am. St. Rep. 309

;

Texas, etc., R. Co. v. Cody, 166 U. S. 606,

17 S. Ct. 703, 41 L. ed. 1132, holding that
if a railroad crossing on a street in a city

is not lit up on a dark night, then to the

extent the danger is increased greater care

is required both of the company and of the

one crossing the track.

The absence of signal flags on a railroad is

not negligence as regards travelers on a high-

way crossing, since such signals are merely

for the guidance of engineers and other em-

ployees of the railroad compsinv and are not

required for the benefit of travelers bv any
rule of law or statute. Schwartz v. Hudson
River R. Co., 4 Rob. (N. Y.) 347.

It is not required that the means employed
shall prove " effective " but only that they

[X. F, 5, a]

shall be such as an ordinarily prudent person
operating a railroad would adopt under like

circumstances. Chesapeake, etc., E. Co. v.

Gunter, 108 Ky. 362, 56 S. W. 527, 21 Ky.
L. Rep. 1803.

52. Hires v. Atlantic City R. Co., 66
N. J. L. 30, 48 Atl. 1002.

53. Cincinnati, etc., R. Co. v. Champ, 104
S. W. 988, 31 Ky. L. Rep. 1054.

54. Hicks V. l5ew York, etc., R. Co., 164
Mass. 424, 41 N. E. 721, 49 Am. St. Rep.
471; McSweeney v. Erie R. Co., 93 N. Y.
App. Div. 496, 87 N. Y. Suppl. 836.

Failure to use ordinary care to keep an
electric gong repaired at a crossing is negli-

gence. Cleveland, etc., si. Co. v. Sivey, 27
Ohio Cir. Ct. 248.

55. Wellenhoffer v. New jTork, etc., R. Co.,

21 N. Y. Suppl. 866.

56. Payne v. Chicago, etc., E. Co., 44 Iowa
236; Whittaker v. Boston, etc., E. Co., 7
Gray (Mass.) 98; East Tennessee, etc., R.
Co. V. Feathers, 10 Lea (Tenn.) 103; Field
V. Chicago, etc., R. Co., 14 Fed. 332, 4 Mc-
Crary 573.

A " traveled place " within the meaning
of Mass. St. (1849) c. 222, § 2, requir-

ing a railroad company to maintain a
sign-board where its railroad crosses such
places, includes an open and traveled street

in a city, although not so laid out and es-

tablished by the mvmicipal authorities as to

make the city responsible for damages oc-

casioned by defects therein. Whittaker v.

Boston, etc., R. Co., 7 Gray (Mass.) 98. But
it does not include a foot-bridge built out-

side the limits of the highway for the use of

the public, where the railroad company was
lowering its grade so that a highway could
pass overhead and had closed up the highway.
Stewart r. New York, etc., R. Co., 170 Mass.
430, 49 N. E. 650, construing Pub. St. u. 112,

§§ 164, 165.

Fla. Rev. St. (1892) § 2264, requiring
sign-boards near crossings of highways, does
not apply to the streets of an incorporated
city. Seaboard Air Line R. Co. r. Smith, 53
Fla. 375, 43 So. 235.

57. Lewis t'. Long Island R. Co.. 162 N. Y.
52. 56 N. E. 54S [rerersinq .''2 N. Y. App.
Div. 627, 53 N. Y. Suppl. 1107]; Henn v.

Long Island R. Co., 51 N. Y. App. Div. 292,
65 N. Y. Suppl. 21; Field v. Chicago, etc.,
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requirement, it may be negligence not to place such a sign-board if the crossing

is of an unusually dangerous character.^' But since the object of such a sign-

board is to warn travelers of the existence of the railroad crossing, the absence

thereof does not make the company Uable to a party famihar with the crossing

and knowing of the existence of the railroad at the time of the accident.^" Under
a statute requiring the highway authorities to put up sign-boards at crossings

and requiring +,he railroad company to give signals at all crossings so designated,

such a sign-board is sufficient if it is in plain view of passing trains, although

there is no lettering on the side toward the railroad. '"'

e. Gates, Lights, and Flagmen— (i) /at General. Unless required by stat-

ute °^ a railroad company is ordinarily under no duty to maintain a flagman,

lights, or gates at a crossing, and neghgence cannot be predicated upon a mere
failure to do so,"^ particularly as to one who is familiar with the cross-

R. Co., 14 Fed. 332, 4 McCrary 573, holding
that under the Iowa statute, Code, | 1288, the
failure to provide such sigu-boards is con-

clusive evidence of negligence on the part of

the railroad company.
The universal use of a particular sign-board

throughout the state but which is not in com-
pliance with the statute does not absolve a
railroad company from responsibility for the
direct consequences resulting from an accident
due to such violation. Henn v. Long Island
R. Co., 51 N. Y. App. Div. 292, 65 N. Y.
Suppl. 21. But in the absence of testimony
showing that such violation was the proxi-

mate cause of the accident, such universal
use of a sign-board renders a lack of com-
pliance with the statute of no probative force

on the question of negligence. Lewis v. Long
Island R. Co., 31 Misc. (M. Y.) 546, 65 N. Y.
Suppl. 595.

A slight variation of the sign from the
statutory requirements, but which in no de-

gree prevents a person from receiving warn-
ing at such crossing, is not such negligence

as to render the rauroad company liable for

the injury. Wellbrock v. Long Island R. Co.,

31 Misc. (N. Y.) 424, 65 N. Y. Suppl.

592.

58. Winstanley v. Chicago, etc., R. Co., 72
Wis. 375, 39 N. W. 856.

59. Haas v. Grand Rapids, etc., R. Co., 47
Mich. 401, 11 N. W. 216; New York, etc., R.
Co. V. Kistler, 16 Ohio Cir. Ct. 316, 9 Ohio
Cir. Dec. 277 ; Cleveland, etc., R. Co. v. Reiss,

13 Ohio Cir. Ct. 405, 7 Ohio Cir. Dec. 450.

60. Western, etc., R. Co. v. Roberson, 61

Fed. 592, 9 C. C. A. 646, holding that the

designation of a railroad crossing is suffi-

cient under Milliken & V. Code Tenn.

§§ 1298, 1300, to render a railroad company
liable for an accident at such crossing where
the engineer fails to blow the whistle or

ring the bell, although the sign is fifty feet

from the crossing, is not lettered on the

side toward the railroad and some of the

letters have become obliterated.

61. Martin t'. New York Cent., etc., R. Co.,

20 Misc. (N. Y.) 363, 45 N. Y. Suppl. 925.

See also infra, X, F, 5, d.

In New York a request of the authorities

of a municipality that a railroad corpora-

tion shall erect gates at a crossing imposes

no duty upon it to do so, and it is not charge-

able with negligence for omitting to comply
with the request, until an order of the su-

preme court requiring it has been obtained
as authorized by Laws (1884), § 3, c. 439.

Daniels v. Staten Island Rapid Transit Co.,

125 N. Y. 407, 26 N. E. 466.

62. District of Columbia.— Baltimore, etc.,

R. Co. V. Adams, 10 App. Cas. 97.

Maryland.— Northern Cent. R. Co. v,

Medairy, 86 Md. 168, 37 Atl. 796; State v.

Philadelphia, etc., R. Co., 47 Md. 76.

Michigan.— Barnum r Grand Trunk West-
ern R. Co., 148 Mich. 370, 111 N. W. 1036;
Freeman c. Duluth, etc., R. Co., 74 Mich. 86,

41 N. W. 872, 3 L. R. A. 594; Haas v. Grand
Rapids, etc., R. Co., 47 Mich. 401, 11 N. W.
216.

Missouri.— Welsch v. Hannibal, etc., R. Co.,

72 Mo. 451, 37 Am. Rep. 440.
Hew Jersey.— Pennsylvania R. Co. t>. Mat-

thews, 36 N. J. L. 531.

New York.— Oulhane v. New York Cent.,

etc., R. Co., 60 N. Y. 133 (holding that a
railroad company is not called upon to keep
a flagman, and is only bjund to operate its

trains with the care called for by the peculiar
circumstances) ; Weber v. New York Cent.,

etc., R. Co., 58 N. Y. 451; Cohn v. New York
Cent., etc., R. Co., 6 N. Y. Anp. Div. 196, 39
N. Y. Suppl. 986; Case v. New York Cent.,

etc., R. Co., 75 Hun 527, 27 N. Y. Suppl.
496; Coyle v. Long Island R. Co., 33 Hun
37; Crawford v. Delaware, etc., R. Co., 55
N. Y. Super. Ct. 50; Schwartz v. Hudson
River R. Co., 4 Rob. 347; Martin v. New
York Cmt., etc., R. Co., 20 Misc. 363, 45
N. Y. Suppl. 925; Brown v. Rome, etc., R.
Co., 1 N. Y. Suppl. 286 [affi/rmed in 121
N. Y. 669, 24 N. E. 1094] ; Heaney v. Long
Island R. Co., 9 N. Y. St. 707. A railroad

company is not required to keep a flagman
at every crossing where a jury may be of

the opinion that the travel is so great that
ordinary prudence requires such precaution.

Grippen v. New York Cent. R. Co., 40 N. Y.
34; Beisiegel v. New York Cent. R. Co., 40
N. Y. 9.

Ohio.— Lake Shore, etc., R. Co. v. Rey-
nolds, 23 Ohio Cir. Ct. 199: Cleveland, etc.,

R. Co. V. Bicherson, 19 Ohio Cir. Ct. 385, 10
Ohio Cir. Dec. 326; Cleveland, etc.. R. Co. v.

Reiss, 13 Ohio Cir. Ct. 405, 7 Ohio Cir. Dec.

450.

[X, F, 5, e, (I)]
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ing/^ although such failure may, together with other circumstances, be considered
as evidence of negligence in operating the road.^* In most jurisdictions the
rule is held to be that whether or not it is negligence to fail to provide such
flagman, lights, or gates is a question for the jury, dependent upon the cir-

cumstances of the particular case,^^ although it has been held to be a ques-
tion of law for the court, '"' and that such failure may constitute negligence
where the conditions at the crossing are such that ordinary care or reasonable

prudence requires that a flagman or gates should be maintained; °' and this duty

Pennsylvania.— Seifred v. Pennsylvania R.
Co., 206 Pa. St. 399, 55 Atl. 1061.

Texas.— Central Texas, etc., R. Co. v. Gib-
son, 35 Tex. Civ. App. 66, 79 S. W. 351.

England.— Stubley v. London, etc., R. Co.,
L. R. 1 Exch. 13, 4 H. & C. 83, 11 Jur. N. S.

954, 35 L. J. Exch. 3, 13 L. T. Rep. N. S.

376, 14 Wkly. Rep. 133.

Canada.— Quebec, etc., R. Co. v. Girard,
15 Quebec K. B. 48 [reversing 25 Quebec
Super. Ct. 245].

See 41 Cent. Dig. tit. "Railroads," § 975.
Illustrations.— Unless n quired by statute,

a railroad company is under no obligation to
keep a flagman at the crossings of public
country roads (Maryland Cent. R. Co. v.

Neubeur, 62 Md. 391; Lake Shore, etc., R.
Co. V. Gaffney, 9 Ohio Cir. Ct. 32, 6 Ohio Cir.

Dec. 94; Christensen t'. Oregon Short Line
R. Co., 29 Utah 192, 80 Pac. 746; Grand
Trunk R. Co. v. Ives, 144 U. S. 408, 12 S. Ct.

679, 36 L. ed. 485 [affirming 35 Fed. 176]); or
at a crossing which is in a sparsely settled
locality, and where the track for some dis-

tance up and down it can be seen by one
approaching on the highway (Telfer v. North-
ern R. Co., 30 N. J. L. 188) ; or at a crossing
in a small town or village (Evansville. etc.,

R. Co. V. Clements, 32 Ind. App. 659, 70
N. E. 554) ; or where, although the view
is obstructed, the train can be seen by
the person injured before he reaches the
track, and the ordinary signals are adequate
to apprise him of the danger (Louisville,

etc., R. Co. V. Cummins, 111 Ky. 333, 63 S. W.
594, 23 Ky. L. Rep. 681).

63. Chicago, etc., R. Co. v. Clarkson, 147
Fed. 397, 77 C. C. A. 575, holding that
where a railroad engineer who was killed

at a crossing had knowledge that switching
was habitually conducted over the crossing

at about the time of the accident and was
going on at the time and that no flagman
was kept at that place, defendant was not
guilty of negligence in failing to have a
flagman at the crossing to warn pedestrians

that the train was approaching.
64. Illinois.— Chicago, etc., R. Co. v. Lane,

130 111. 116, 22 N. E. 513; Lake Shore, etc.,

R. Co. V. Foster, 74 111. App. 387.

Iowa.— Hart v. Chicago, etc., R. Co., 56
Iowa 166, 7 N. W. 9, 9 N. W. 116, 41 Am.
Rep. 93.

Michigan.— Barnum v. Grand Trunk West-
ern R. Co., 148 Mich. 370, 111 N. W. 1036.

'New York.— Crippen v. New York Cent.

R. Co., 40 N. Y. 34; Beisiegel v. New York
Cent. R. Co., 40 N. Y. 9 ; Friess v. New York
Cent., etc., R. Co., 67 Hun 205, 22 N. Y.
Suppl. 104 [affirmed in 140 N. Y. 639, 35

[X. F. 5, e, (1)]

N. E. 892] ; Coyle V. Long Island R. Co.,

33 Hun 37; Brown v. Rome, etc., R. Co.,

1 N. Y. Suppl. 280 [affirmed in 121 N. Y.

669, 24 N. B. 1094].
Permsylvania.— Seifred v. Pennsylvania R.

Co., 200 Pa. St. 399, 55 Atl. 1061.

Wisconsin.— Heddles v. Chicago, etc., R.
Co., 74 Wis. 239, 42 N. W. 237, holding
that the true question is whether, in view
of such failure, the train was moved with
prudence or negligence.

United States.— New York, etc., R. Co. v.

Moore, 105 Fed. 725, 45 C. C. A. 21.

See 41 Cent. Dig. tit. " Railroads," § 975.

65. Iowa.— Pratt v. Chicago, etc., R. Co.,

107 Iowa 287, 77 N. W. 1064; Annaker r.

Chicago, etc., R. Co., 81 Iowa 267, 47 N. ^A

.

68.

Massachusetts.— Hubbard v. Boston, etc.,

R. Co., 162 Mass. 132, 38 N. E. 366; Bailey
V. New Haven, etc., R. Co., 107 Mass. 496.

Minnesota.— Bolinger v. St. Paul, etc., R.
Co., 36 Minn. 418, 31 N. W. 856, 1 Am.
St. Rep. 680.

Montana.— Riley v. Northern Pac. R. Co.,

36 Mont. 545, 93 Pac. 948.

Ohio.— Cleveland, etc., R. Co. v. Richer-
son, 19 Ohio Cir. Ct. 383, 10 Ohio Cir. Dec.
326.

Texas.— Missouri, etc., R. Co. v. Magee,
92 Tex. 616, 50 S. W. 1013 [affirming (Civ.

App. 1899) 49 S. W. 156].
United States.— Grand Trunk R. Co. v.

Ives, 144 U. S. 408, 12 S. Ct. 679, 36 L. ed.

485 [affirming 35 Fed. 176].
England.— Stubley v. London, etc., R. Co.,

L. R. 1 Exch. 13, 4 H. & C. 83, 11 Jur. N. S.

954, 35 L. J. Exch. 3, 13 L. T. Rep. N. S.

376, 14 Wkly. Rep. 133.

Canada.— See Lake Erie, etc., R. Co. v.

Barclay, 30 Can. Sup. Ct. 360.

See 41 C«nt. Dig. tit. "Railroads," § 975.
And see infra, X, P, 14, g, (vi).

But see Grippen v. New York Cent. R. Co.,

40 N. Y. 34 ; Beisiegel u. New York Cent. R.
Co., 40 N. Y. 9 ; Crawford v. Delaware, etc.,

R. Co., 55 N. Y. Super. Ct. 50.

The knowledge of a traveler that no flag-

man is stationed at the crossing at a certain

hour, and his dependence, for that reason,

upon his own sight and hearing to discover

the approach of trains, will not excuse the

railroad company for its negligence in not
keeping a flagman stationed at the crossing
at such hour. Annaker v. Chicago, etc., R.
Co., 81 Iowa 207, 47 N. W. 68.

66. See Grand Trunk R. Co. v. Ives, 144
U. S. 408, 12 S. Ct. 679, 36 L. ed. 485 [af-

firming 35 Fed. 176].
67. Illinois.— Peoria, etc., K. Co. v. Her-
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may exist independently of a statute regulating the signs and signals at crossings,

if the situation of the crossing reasonably requires it.°* But before a jury will

be warranted in saying, in the absence of any statutory direction to that effect,

that a railroad company should keep a flagman or gates at a crossing, it must
be first shown that such crossing is more than ordinarily hazardous, "^ as for instance

that it is in a thickly populated town or city,™ that the view of the track is

obstructed either by the company itself," or by other objects proper in them-
selves,'^ or that the crossing is a much traveled one and the noise of approaching
trains is rendered indistinct and the ordinary signals difficult to be heard by reason

man. 39 111. App. 287, holding that the fail-

ure to keep a flagman ia not negligence un-
less under all the circumstances injury
would result without it.

Kentttckv.— Chesapeake, etc., R. Co. v.

Gunter, lo's Ky. 3G2, 56 S. W. 527, 21 Ky.
L. Rep. 1803.

Massachusetts.— Hubhard v. Boston, etc.,

R. Co., 162 Mass. 132, 38 N. E. 366; Com.
V. Boston, etc., E. Co., 101 Mass. 201.

Ohio.— Cleveland, etc., R. Co. i'. Reiss, 13
Ohio Cir. Ct. 405, 7 Ohio Cir. Dec. 450.

Pennsylvania.—-Reeves v. Delaware, etc.,

R. Co., 30 Pa. St. 454, 72 Am. Dec. 713.
Texas.— Missouri, etc., R. Co. v. Magee,

92 Tex. 616, 50 S. W. 1013 [affirming (Civ.
App. 1899) 49 S. W. 156].

United 8tates.— Grand Trunk R. Co. v.

Ives, 144 U. S. 408, 12 S. Ct. 679, 36
L. ed. 485 [affirming 35 Fed. 176].

See 41 Cent. Dig. tit. " Railroads," § 975.
Ordinary care is the extent of the com-

pany's duty to provide such safeguards.
Cleveland, etc., R. Co. v. Sivey, 27 Ohio Cir.
Ct. 248.

68. Chicago, etc., R. Co. v. Lane, 30 111.

App. 437 (holding that the failure of a city
to require a flagman to be placed at a cross-
ing is no excuse for the failure of a railroad
company to do so v^here reasonable care for
the safety of the public requires it to be
done) ; Chesapeake, etc., R. Co. ;;. Gunter, 108
Ky. 362, 56 S. W. 527, 21 Ky. L. Rep. 1803
(holding that the failure of the railroad com-
missioners to require a flagman at a crossing,
as they may do under St. § 774, does not re-

lieve the company from liability for fail-

ing to have a flagman, where the situation
is such that common prudence requires the
precaution to be taken; and that such failure
on the part of the commissioners is not even
admissible to show due care on the part of
the company) ; Cincinnati, etc., R. Co. v.

Champ, 104 S. W. 988, 31 Ky. L. Rep. 1054
(holding that the duty of ordinary care may
require a flagman, although the railroad com-
mission has not required one) ; Eaton v.

Fitehburg R. Co., 129 Mass. 364; Com. v.

Boston, etc., R. Co., 101 Mass. 201; Grand
Trunk R. Co. v. Ives, 144 U. S. 408, 12 S. Ct.
679, 36 L. ed. 485 [affirming 35 Fed. 176].
That trains are run over the crossing at a

high rate of speed does not alone require that
a flagman should be stationed thereat. La-
tham V. Staten Island R. Co., 150 Fed.
235.

69. District of Columhia.— Baltimore, etc.,

R. Co. V. Adams, 10 App. Cas. 97.

[60]

Maryland.—• State v. Philadelphia, etc., R.

Co., 47 Md. 76.

Massachusetts.— Hubbard v. Boston, etc.,

R. Co., 162 Mass. 132, 38 N. E. 366, hold-

ing that there must be something in the

configuration of the land, the construction

of the rairoad, the structures in the vi-

cinity, the nature or amount of travel

on the highway, or in other conditions which
renders ringing the bell and sounding the

whistle inadequate properly to warn the

public of danger.
Michigan.— Haas v. Grand Rapids, etc., R.

Co., 47 Mich. 401, 11 N. W. 216.

2^ew Jersey.— Telfer v. Northern R. Co.,

30 N. J. L. 188.

Texas.— Central Texas, etc., R. Co. v. Gib-

son, 35 Tex. Civ. App. 66, 79 S. W. 351.

United States.— Grand Trunk R. Co. v.

Ivea, 144 U. S. 408, 12 S. Ot. 679, 36 L. ed.

485 [affirming 35 Fed. 176].
See 41 Cent. Dig. tit. " Railroads," § 975.

70. District of Columbia.— Baltimore, etc.,

R. Co. n. Adams, 10 App. Cas. 97.

Illinois.— Baltimore, etc., R. Co. r, Stan-
ley, 54 111. App. 215.

Kentuchy.— Illinois Cent. R. Co. v. Coley,
121 Kv. 385, 89 S. W. 234, 28 Ky. L. Rep.
336, 1 L. R. A. N. S. 370; Central Pass. R.
Co. V. Kuhn, 86 Ky. 578, 6 S. W. 441, 9
Ky. L. Rep. 725, 9 Am. St. Rep. 309.

Ohio.— Cleveland, etc., R. Co. v. Schneider,
45 Ohio St. 678, 17 N. E. 321.

Texas.— Missouri, etc., R. Co. v. Magee,
92 Tex. 616, 50 S. W. 1013 [affirming (Civ.
App. 1899) 49 S. W. 156].

United States.— Grand Trunk R. Co. v.

Ives, 144 U. S. 408, 12 S. Ct. 679, 36 L. ed.

485 [affirming 35 Fed. 176] ; Chicago, etc.,

R. Co. V. Kowalski, 92 Fed. 310, 34 C. C. A.
1 [affirming 84 Fed. 580].

See 41 Cent. Dig. tit. "Railroads," § 975.
71. Baltimore, etc., R. Co. v. Adams, 10

App. Cas. (D. C.) 97; Guggenheim r. Lake
Shore, etc., R. Co., 66 Mich. 150, 33 N. W.
161; Delaware, etc.. E. Co. v. Shelton, 55
N. J. L. 342, 26 Atl. 937; Pennsylvania R.
Co. V. Matthews, 36 N. J. L. 531; Grand
Trunk R. Co. v. Ives, 144 U. S. 408, 12

S. Ct. 679, 36 L. ed. 485 [affirming 35 Fed.

176].

72. Baltimore, etc., R. Co. v. Adams, 10
App. Cas. (D. 0.) 97: Newport News, etc.,

R. Co. V. Stuart, 99 Ky. 496, 36 S. W. 528,
18 Ky. L. Rpp. 347 ; Louisville, etc., R. Co. r.

Hackman, 30 S. W. 407, 17 Ky. L. Rep. 81;
Freeman v. Duluth, etc., R. Co., 74 Mich.
86, 41 N. W. 872, 3 L. R. A. 594; Grand

[X, F, 5, e, (I)]
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of bustle and confusion incident to railroad or other business," or by reason of
some other such cause.'* It has been held that unless the maintenance of a
flagman or gates at such a crossing is the common and usual means of warning
adopted by prudent railroad companies, a railroad company is not bound to
maintain them.'^

(ri) Management After Establishment. Where a flagman is employed
or a gate established, whether such duty is imposed by statute or not, the per-
son in charge is bound to perform his duties with reasonable care and prudence,
and a failure to do so is negligence for which the railroad company is liable."

Where a flagman or watchman is employed at a pubUc highway crossing, until

the pubUc has become accustomed to regard his presence or absence as one of the
evidences of the approach of trains, or otherwise, it is part of the company's duty
to keep a fit person there whose conduct will not be liable to mislead and deceive the
traveling pubUc; '' and it is the duty of the flagman or watchman to use reason-
able care to know and give timely warning of the near approach of trains, not
only so as to avoid a collision,'' but also to enable a traveler approaching a cross-

ing, in the exercise of reasonable care, to protect himself against other accidents,"
and the public have a right to rely upon a reasonable performance of that duty.*"

The pubhc have a right, when the gates are open, or the flagman not in his accus-

tomed place of duty, to presume, in the absence of knowledge to the contrary,

that the gateman or flagman is properly discharging his duties, and it is negli-

Trunk R. Co. ;;. Ives, 144 U. S. 408, 12 S. Ct.

679, 36 L. ed. 485 [affirming 35 Fed. 176].
73. Baltimore, etc., R. Co. v. Adams, 10

App. Cas. (D. C.) 97; Hutoherson v. Louis-
ville, etc., R. Co., 52 S. W. 955, 21 Ky. L.

Rep. 733 (holding that tlie failure to Iceep

a flagman at a crossing cannot be adjudged
to be negligence, in the absence of evidence
as to the number of people using the cross-

ing) ; Grand Trunk R. Co. v. Ives, 144 U. S.

408, 12 S. Ct. 679, 36 L. cd. 485 [affirming
35 Fed. 170].

74. Baltimore, etc., R. Co. v. Adams, 10
App. Cas. (D. C.) 97; Grand Trunk R. Co.
V. Ives, 144 U. S. 408, 12 S. Ct. 679, 36
L. ed. 485 [affirming 35 Fed. 176].

75. Welach v. Hannibal, etc., R. Co., 72
Mo. 451, 37 Am. Rep. 440. But see Bailey
V. New Haven, etc., R. Co., 107 Mass. 496,
holding that a witness, called as an expert
by defendants, cannot be asked what is the
custom of railroads in maintaining a flag-

man at crossings similar to the one in
question.

76. Chicago, etc., R. Co. v. Wright, 120
111. App. 218; State v. Boston, etc., R. Co.,

80 Me. 430, 15 Atl. 36; Clarke v. Midland
R. Co., 43 L. T. Rep. N. S. 381.

77. Warner v. New York Cent. R. Co., 45
Barb. (N. Y.) 299 [reversed on other grounds
in 44 N. Y. 465].
A watchman at a crossing should be phys-

ically capable of reasonably discharging his
duties, and if by reason of his age or any
physical disability he is incapacitated to
reasonably discharge his duties, and if by
reason thereof he fails to warn a person in
time to prevent a collision whereby such
person is injured, the railroad company is

liable therefor provided such person was
free from contributory neglie;ence. Mc-
Namara r. Chicago, etc., R. Co., 126 Mo.
App. 152, 103 S. W. 1093.

[X, F, 5, C, (l)]

78. Chicago, etc., R. Co. v. Clough, 134 111.

586, 25 N. E. 664, 29 N. B. 184; Pennsyl-
vania Co. r. Fertig, 34 Ind. App. 459, 70
N. B. 834; Hart ;;. Chicago, etc., R. Co.,

56 Iowa 166, 7 N. W. 9, 9 N. W. 116, 41
Am. Rep. 93 ; Wolcott v. New York, etc., R.
Co., 68 N. J. L. 421, 53 Atl. 297.
Where a flagman discovers that his signal

to a traveler is unobserved or unheeded by
such traveler it is his duty to flag the ap-
proaching train, when this can be done before

the danger is imminent. Alabama Great
Southern R. Co. r. Anderson, 109 Ala. 299,

19 So. 516.

79. Pennsylvania Co. v. Fertig, 34 Ind.

App. 459, 70 N. E. 834 (to afford oppor-
tunity to secure horses from taking fright)

;

Hart V. Chicago, etc., E. Co., 56 Iowa 166,

7 N. W. 9, 9 N. W. 116, 41 Am. Rep. 93
(to prevent animals from being frightened) ;

Wilkins v. St. Louis, etc., R. Co., 101 Mo. 93,

13 S. W. 893 (holding that where a city ordi-

nance requires the presence at a railway
crossing of a watchman, " who shall display

at the cars, in the daytime, a, red flag," it is

not Bufiicient that a watchman is present with

a flag at the crossing, but he must also warn
passers of the danger from approaching

trains) ; Bell v. Texas, etc., R. Co., (Tex.

Civ. App. 1902) 70 S. W. 573.

It is the duty of a flagman to give the

driver of a team such warning of the ap-

proach of a train as will enable him to

stop his team at a point where an ordinarily

well broken and gentle team would not be-

come dangerously frightened, or where, if his

horses were not ordinarily well broken and
gentle, he would have time to turn around
and drive to a noint of safety. Louisville,

etc., R. Co. V. Sights, 121 Ky. 203, 89 S. W.
132. 28 Kv. L. Rep. 186.

80. Chicago, etc., R. Co. v. Clough, 134
111. 586, 25 N. E. 664, 29 N. E. 184.
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gence for a gatekeeper or flagman to leave his post, knowing that an engine is

approaching, without giving some signal of danger.^* If the flagman or watch-
man neglects to give any warning,'^ or does not give a warning until the traveler

is in great danger,*^ especially where the view of the approaching train is

obstructed,^* and no signals are given by it,*^ the railroad company is responsible.

Where gates are established, although there is no statute requiring their main-
tenance,'" it is negUgence if they are not constructed, attended, and maintained,

with ordinary care and prudence, so as to give the proper warning of an approach-

ing train, *' or so as not to injure a passer-by by the manner in which they are

maintained or closed. '* Likewise it is negligence to leave them open when trains

81. Illinois.— Chicago, etc., E. Co. v. Wil-
son, 133 111. 55, 24 N. E. 555; St. Louis,

etc., E. Co. V. Dunn, 78 111. 197.

Kentucky.— Sights v. Louisville, etc., R.
Co., 117 Ky. 436, 78 S. W. 172, 25 Ky. L.

Rep. 1548.

Michigan.— Evans v. Lake Shore, etc., E.
Co., 88 Mich. 442, 50 N. W. 386, 14 L. R.
A. 223 ; Richmond v. Chicago, etc., R. Co.,

87 Mich. 374, 49 N. W. 621.

Minnesota.— Woehrle v. Minnesota Trans-
fer R. Co., 82 Minn. 165, 84 N. W. 791,

52 L. R. A. 348.

Missouri.— Montgomerv v. Missouri Pac.
R. Co., 181 Mo. 477, 79 S. W. 930; Edwards
V. Chicago, etc., R. Co., 94 Mo. App. 36,

67 S. W. 950.

New yorfc.— Ghishing v. Sharp, 96 N. Y.

676 ; Lindeman v. New York Cent. R. Co.,

11 N. Y. St. 837. Compare McGrath v. New
York Cent., etc., E. Co., 59 N. Y. 468, 17

Am. Rep. 359 [reversing 1 Thomps. & C.

243].
Ohio.— Cleveland, etc., E. Co. v. Schneider,

45 Ohio St. 678, 17 N. E. 321.

Rhode Island.— Wilson v. New York, etc.,

R. Co., 18 R. I. 491, 598, 29 Atl. 258, 300.

Wisconsin.—Burns v. North Chicago Roll-

ing-mill Co., 65 Wis. 312, 27 N. W. 43.

See 41 Cent. Dig. tit. " Eailroads," § 977.

82. Walsh V. Boston, etc., R. Co., 171 Mass.
52, 50 N. E. 453; Kissenger v. New York,
etc., R. Co., 56 N. Y. 538.

The mere presence of a watchman at a
crossing is insufBcient to constitute a warn-
ing not to cross; travelers being entitled to a
signal of danger, instead of being required to

wait for a signal of safety. Montgomery v.

Missouri Pac. R. Co., 181 Mo. 477, 79 S. W.
920.

Where it is apparent that the train or en-
gine is not going to run over the crossing,

a railroad company is not liable to one
whose horses are frightened by the sight
and sound of an engine, for a failure of

a flagman at the crossing to notify him, when
he was about to cross the tracks, that there

was an engine switching in the vicinity.

Walters r. Chicago, etc., E. Co., 104 Wis.
251, 80 N. W. 451.
Where it is apparent that plaintiff can

cross in safety, the train being sufficiently far

away, the failure to give a warning is not
necessarily neffligence. Bell v. Texas, etc., R.
Co., (Tex. Civ. App. 1902) 70 S. W. 573.

83. Chicago, etc., R. Co. v. Clough, 134 111.

586, 25 N. E. 664, 29 N. E. 184; Sweeny

V. Old Colony, etc., R. Co., 10 Allen (Mass.)

368, 87 Am." Dec. 644; Edwards v. Chicago,

etc., R. Co., 94 Mo. App. 36, 67 S. W. 950.

84. Chicago, etc., R. Co. v. Clough, 134 111.

586, 25 N. E. 664, 29 N. E. 184.

85. Chicago, etc., R. Co. v. Clough, 134 111.

586, 25 N. E. 664, 29 N. E. 184.

86. State v. Boston, etc., R. Co., 80 Me.
430, 15 Atl. 36.

87. Kentucky.— Louisville, etc., R. Co. v.

Wilson, 124 Ky. 836, 100 S. W. 302, 30 Ky.
L. Rep. 1048.

Maine.— State v. Boston, etc., R. Co., 80
Me. 430, 15 Atl. 36.

Michigan.— Evans v. Lake Shore, etc., R.
Co., 8b Mich. 442, 50 N. W. 386, 14 L. R. A.
223.

Mississippi.— See McKenna v. Alabama,
etc., R. Co., 87 Miss. 652, 40 So. 426.

New Jersey.— Colgan v. Pennsylvania R.
Co., 9 N. J. L. 299.

New York.— Recktenwald v. Erie R. Co.,

114 N. Y. App. Div. 490, 99 N. Y. Suppl.
1094, holding that defendant must exercise

reasonable care in the construction and in-

spection of the gates to maintain them in

working order.

See 41 Cent. Dig. tit. " Railroads," § 977
Failure to have a gateman or flagman

on the ground, instead of operating the gates
by an attendant in a towor, who at the same
time, by the same movement, operates an-
other gate at another crossing, is not a negli-

gent act, so as to render the company liable

for the death of a person at the crossing,
whose team, frightened at an automobile,
runs away, dashing into and breaking the
gate, which is down, and dropping de-
ceased on the railroad track immediately in
front of an approaching express train.
Brooks V. Boston, etc., R. Co., 188 Mass. 416,
74 N. E. 670.

88. O'Keefe v. St. Louis, etc., R. Co., 108
Mo. App. 177, 83 S. W. 308; Smith r. At-
lantic City R. Co., 66 N. J. L. 307, 49 Atl.
•547; Feenev v. Long Island R. Co., 116
N. Y. 375, '22 N. E. 402, 5 L. R. A. 544
[affirming 5 N. Y. St. 63] ; Gray v. New
York Cent., etc., E. Co., 77 N. Y. App. Div.

1, 78 N. Y. Suppl. 653.

Assurance of safety.— Open gates tended
by a gate-keeper at a public crossing are an
affirmative assurance to a traveler that his
safetv will not be imperiled in crossing by
the descent of a gate arm. Sager f. Atchi-
son, etc., E. Co., 70 Kan. 504, 79 Pac. 132.
And the fact that the track crosses a public

[X, F, 5. e, (II)]



948 [33 Cye.J RAILROADS

or cars are passing/** except as to one who sees the tram going in front of him,'"

and the mere fact that the flagman signaled the person injured not to cross does
not free the railroad company from negligence/^ unless such signal is given in

time for such person by the exercise of reasonable care to avoid the injury. °^

(ill) Persons Entitled to Protection. The protection of the rule,

requiring a flagman or gates at a crossing extends only to persons crossing the
railroad tracks at such crossing, by way of the highway/^ or to persons lawfully

on the right of way and approaching the crossing/* and not to persons approaching
the crossing by wrongfully walking along the railroad track/^ or to persons crossing

street is not a warning of danger from the
negligence of the gate-keeper in allowing an
arm of the gate to descend. Sager r. Atchi-
son, etc., R. Co., supra.
Ordinary care requires the gateman to keep

the gates under control at all times and to

keep his eyes on the street while lowering
them. O'Keefe v. St. Louis, etc., E. Co.,

108 Mo. App. 177, 83 S. W. 308. He can-

not presume that a pedestrian will not walk
under a gate while it is being lowered. O'Keefe

V. St. Louis, etc., E. Co., supra. Merely
glancing at the street or highway as he be-

gins to operate the machinery by which the

gate is closed is not a suflScient performance
of this duty. O'Keefe v. St. Louis, etc., R.

Co., 108 Mo. App. 177, 83 S. W. 308.

Where a railroad company constructs a
gate safe and ample for all ordinary purposes,

it is not chargeable with negligence because

the ground below the lower board of the gate

has been worn down by the passage of stock

and teams so as to leave a space of fifteen

inches, through which a child can crawl

when the gate is closed. Friend v. Chicago,

etc., R. Co., 104 Wis. 663, 80 N. W.
934.

Strength of gate.— While under particular

circumstances great strength in the gate may
be required, a railroad company is not negli-

gent in failing to maintain gates at an
ordinary crossing of sufficient strength to

successfully sustain the shock of a runaway
team hitched to a vehicle on coming into

contact therewith. Brooks v. Boston, etc.,

E. Co., 188 Mass. 416, 74 N. E. 670.

Light on gates.—^Where a railroad company
maintains gates over a grade crossing, it is

not required to have a light on the arm
extending over the sidewalk, if it otherwise

provides a sufficient light to enable a person

exercising ordinary care to see the arm of

the gate. McDonald v. Covington, etc., El.

E. Transfer, etc., Co., 107 S. W. 726, 32

Ky. L. Eep. 992.

Acts of stranger.— Where gates at a rail-

road crossing are raised by one not an em-
ployee of the railroad company without au-

thority from the gate-keeper and without his

knowledge while his back was turned for a

moment, the railroad company is not liable

lor injuries caused to one crossing the tracks

by the lowering of the gates by such stranger.

Haines v. Atlantic City R. Co., 65 N. J. L.

27, 46 Atl. 595, 50 L. R. A. 862; Tuohy v.

Long Island R. Co., 89 N. Y. App. Div. 198,

85 N. Y. Suppl. 824.

89. Kentucky.— Louisville, etc., R. Co. v.

[X, F, 5, C, (II)]

Wilson, 124 Ky. 836, 100 S. W. 302, 30

Ky. L. Eep. 1048.

'New York.— Fitzgerald v. Long Island E.

Co., 10 N. Y. St. 433.

Pennsylvania.— Hughes v. Delaware, etc.,

Canal Co., 1 Lack. Leg. N. 215.

Rhode Island.— Wilson v. New York, etc.,

E. Co., 18 E. I. 491, 29 Atl. 258.

Wisconsin.— Rohde v. Chicago, etc., R. Co.,

86 Wis. 309, 36 N. W. 872.

United States.— Whelan r. New York, etc.,

R. Co., 38 Fed. 15.

England.— North Eastern R. Co. v. Wan-
less, L. E. 7 H. L. 12, 43 L. J. Q. B. 185,

30 L. T. Eep. N. S. 275, 22 Wkly. Eep. 561.

Canada.— Canadian Pac. R. Co. r. Flem-
ing, 22 Can. Sup. Ct. 33.

See 41 Cent. Dig. tit. "Railroads," § 977.
90. Theobald v. Chicago, etc., R. Co., 75

111. App. 208, holding that gates are put
at raih-oad crossings to give warning that
trains are passing or are about to pass;

and that when a passer-by sees the train it-

self going in front of him, he has all the

warning the gates can give, and their con-

dition is immaterial.
91. Chicago, etc., R. Co. v. Clough, 134

111. 586, 25 N. E. 664, 29 N. E. 184; Fitz-

gerald V. Long Island R. Co., 3 N. Y. Suppl.

230 [affirmed in 117 N. Y. 653, 22 N. E.

1133].
93. Chicago, etc., R. Co. v. Clough, 134 111.

586, 25 N. E. 664, 29 N. E. 184.

93. Chicago, etc., R. Co. v. Eininger, 114
111. 79, 29 N. E. 196; Strickland v. New
York Cent., etc., R. Co., 88 N. Y. App. Div.

367, 84 N. Y. Suppl. 655; Matthews v. Phila-

delphia, etc., R. Co., 161 Pa. St. 28, 28
Atl. 936.

94. Chicago, etc., R. Co. v. Wise, 206 111.

453, 69 N. E. 500 [affirming 106 111. App.
174], holding that where an ordinance re-

qiiiring gates at a crossing directs that the

operator shall use every effort to notify and
inform all teams and all and every person

of the approach to the crossing of any
locomotive engines, and lower the gates so as

to obstruct the approach along the streets,

a person on the inside of the gates, having
loaded his wagon from a car on the track

and seeing a gate open, has a right to pre-

sume the track is clear, and that the failure

of the gateman to lower the gate is negligence.

95. Chicago, etc., R. Co. v. Eininger, 114
Til. 79, 29 N. E. 196; Chicago Terminal
Transfer R. Co. v. Korando, 129 HI. App.
6'^0 ; Matthews v. Philadelphia, etc., R. Co.,

161 Pa. St. 28, 28 Atl. 936.
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outside the limits of the highway/" or to other trespassers.'^ But the railroad

company is not reheved from its duty to provide a flagman if required to do so,

by the fact that a person approaching the crossing is familiar therewith/^ or by
the fact that the injured person drove on the crossing believing the train which
caused the injury to be standing still.

'°

d. Eflfeet of Statute or Ordinance. Where precautions for safety at public

crossings are prescribed by statute or ordinance it is negligence not to use such
precautions/ as where the railroad company fails to comply with a statute or

ordinance in regard to having a flagman/ or gates/ and it has been held that

such failure is evidence of negligence, although the person injured might have seen

the train had he been looking.*

6. Mode of Running at Crossings in General ^ — a. Care in Sunning Trains

in General. While a railroad company has the right as against one approaching

96. Spillane v. Missouri Pac. R. Co., 135
Mo. 414, 37 S. W. 198, 58 Am. St. Rep.
580; Strickland v. New York Cent., etc., E.
Co., 88 N. Y. App. Div. 367, 84 N. Y. Suppl.

655.
97. Chicago, etc., R. Co. v. Roath, 35 111.

App. 349.

98. Missouri, etc., R. Co. v. Magee, (Tex.
Civ. App. 1899) 49 S. W. 156 [affirmed in

92 Tex. 616, 50 S. W. 1013].
99. Missouri, etc., R. Co. v. Magee, (Tex.

Civ. App. 1899) 49 S. W. 156 [affirmed in

92 Tex. 616, 50 S. W. 1013].
1. Western, etc., R. Co. v. Young, 81 Ga.

397, 7 S. E. 912, 12 Am. St. Rep. 320;
Williams v. Great Western R. Co., L. R. 9
Exch. 157, 43 L. J. Exch. 105, 31 L. T. Rep.
N. S. 124, 22 Wkly. Rep. 531; Girouard v.

Canadian Pac. R. Co., 19 Quebec Super. Ct.

529.
2. Murray v. Missouri Pac. R. Co., 101

Mo. 236, 13 S. W. 817, 20 Am. St. Rep. 601
(negligence per se) ; Wilson v. New York,
etc., R. Co., 18 R. I. 598, 29 Atl. 300 (hold-
ing that an order by a town council requir-
ing a railroad compaJiy to keep a flagman
at a crossing, without specifying any time
for so doing, requires a flagman by night as
well as by day, if trains are then liable to
pass).

Under a Maryland statute, Code, art. 23,
-§ 194, providing that county commissioners
may notify a railroad company to place a
flagman at a crossing outside of the corporate
limits of a city, if the commissioners believe
such crossing to be dangerous, the failure of

the company to voluntarily place a flagman
at a crossing does not constitute negligence.
Northern Cent. R. Co. v. Medairy, 86 Md.
168, 37 Atl. 796.
In Michigan, under Howell Annot. St.

§ 3365, providing that the railroad commis-
sioners shall direct whan a gate is to be main-
tained or a flagman stationed at a highway
crossing, the absence of a flagman is no evi-

dence of negligence on the part of the com-
pany, unless the necessity for stationing and
maintaining such flagman at the particular
crossing has been determined upon and re-

quired by the railroad commissioners. Battis-
hill V. Humphreys, 64 Mich. 494, 31 N. W.
894.

3. Pittsburg, etc., R. Co. v. Banfill, 206
111. 553, 69 N. E. 499 [affirming 107 111. App.

254]. See also Jennings v. St. Louis, etc., R.

Co., 99 Mo. 394, 11 S. W. 999.

Under a municipal ordinance which requires

the person in charge of gates at a street cross-

ing to lower the gates on the approach to

the crossing of engines or cars, a person in

charge of the gates who fails to lower the

gates on the approach of an engine is guilty

of negligence, although he saw no person ap-

proaching the tracks. Chicago, etc., R. Co.

V. Wise, 206 111. 453, 69 N. E. 500 [affirming

106 111. App. 174].
In New York a violation of a city ordinance

requiring a railroad company to close all

gates at grade crossings one minute before a
locomotive passes does not establish a cause

of action against the railroad company for

killing a person at such a, crossing, although
it is evidence bearing on the question of

negligence. Rainey v. New York Cent, etc.,

R. Co., 68 Hun 495, 23 N. Y. Suppl. -80.

The power to determine whether gates
shall be placed at a highway crossing, under
the Dominion Railway Act (1888), §§ 197,

259, as amended by 55 & 56 Vict. c. 26, §§ 6,

8, rests wjth the Railway Committee of the
Privy Council and not with a jury. Grand
Trunk R. Co. v. McKay, 34 Can. Sup. Ct.

81, 3 Can. R. Cas. 52 [reversing 3 Can. R.
Cas. 42, 5 Ont. L. Rep. 313, 2 Ont. Wkly.
Rep. 57].

Gates required by statute are intended to

serve as a warning as well as a physical ob-
struction where the statute also requires the
gateman or flagman " to pay diligent atten-

tion and use every effort to notify and in-

form " all teams, vehicles, and persons of the

approach of any locomotive or cars. Chi-

cago, etc., R. Co. V. Wise, 206 111. 453, 69
N. E. 500 [affirming 100 111. App. 174].

Under Mass. Rev. Laws, c. Ill, §§ 191, 192,

a railroad company cannot be shown to have
failed to perform its duty to erect gates or

station a flagman, without proof of a request

by the ofiicers of the city or town in which
the traveled place is crossed by the railroad.

Giacomo v. New York, etc., R. Co., 196 Mass.
192, 81 N. E. 899.

4. North Eastern R. Co. v. Wanless. L. R.
7 H. L. 12, 43 L. J. Q. B. 185, 30 L. t. Rep.
N. S. 275, 22 Wkly. Rep. 561.

5. Validity and reasonableness of statu-
tory and municipal regulations see supra, X,
B, 1.

[X, F, 6, a]
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a crossing to operate its engines and cars in the usual and ordinary way and to

make such noises or movements as are usually and necessarily made by trains

in motion under similar circumstances/ it is its duty through its engineers, fire-

men, and other employees to use such reasonable care and precaution in operating

its trains and cars at crossings, to avoid injuring a person thereat, as the circum-

stances reasonably require, and if it fails to do so by reason whereof a person

approaching or using the crossing with reasonable care is injured, it is liable there-

for; ' and this duty exists independently of and in addition to statutes or ordinances

requiring a railroad company to perform certain precautionary acts in approaching

a crossing.* The degree of care required is only what under the circumstances

6. Louisville, etc., R. Co. v. Sights, 121
Ky. 203, 89 S. W. 132, 28 Ky. L. Rep. 186;
Texas-Mexican R. Co. v. Baldez, (Tex. Civ.

App. 1897 ) 43 S. W. 564, holding that a rail-

road company is not liable where in moving a
line of cars which have been standing for sev-

eral weeks at a point where a footpath crosses

the tracks, it injures a, child playing under
the cars, of whose presence the train em-
ployees are unaware.

7. Illinois.— Chicago, etc., R. Co. v. Dillon,

123 111. 570, 15 N. E. 181, 5 Am. St. Rep.
559; Lake Erie, etc., R. Co. o. Wills, 39
111. App. 649 [affirmed in 140 111. 614, 31

N. E. 122], negligence in running a hand-
car ahead of a freight train.

Indiana.—Nichols v. Baltimore, etc., R. Co.,

33 Ind. App. 229, 70 N. E. 183, 71 N. E.

170.

Kansas.—Atchison,, etc., R. Co. v. Wilkie,

77 Kan. 791, 90 Pae. 775, 11 L. R. A. N. S.

963.

Kentucky.— Louisville, etc., R. Co. v. Cum-
mins, 111 Ky. 333, 63 S. W. 594, 23 Ky. L.

Rep. 681 (holding that it is the duty of a
railroad company to moderate the speed of

its trains at a street crossing, and to take
other reasonable precautions) ; Louisville,

etc., R. Co. V. Goetz, 79 Ky. 442, 42 Am. Rep.

227 ; Southern R. Co. v. Winchester. 105 S. W.
167, 32 Ky. L. Rep. 19.

Montana.—Riley i'. Northern Pac. R. Co.,

36 Mont. 545, 93 Pac. 948.

New Hampshire.— Mlnot v. Boston, etc.,

R. Co., 73 N. H. 317, 61 Atl. 509.

New Jersey.— Salisbury v. Erie R. Co., 66
N. J. L. 233, 50 Atl. 117, 88 Am. St. Rep.
480, 55 L. R. A. 578.

Pennsylvania.— Crane v. Pennsylvania R.
Co., 218 Pa. St. 560, 67 Atl. 877.

See 41 Cent. Dig. tit. "Railroads," § 981.

Running trains in such a manner as to
make statutory signals unavailing is negli-

gence. Chicago, etc., R. Co. i'. Boggs, 101 Ind.

522, 51 Am. Rep. 761, holding that it is negli-

gence in a railroad eomuany to run trains so

near together at a highwav crossing as to
make the statutory signals unavailing to

warn travelers on the highway.
Opening a train at a public crossing when

travelers are waiting to cross the track, who
would naturally sunnose it was done to al-

low them to cross, and then closing it with-
out giving them time to cross, shows negli-

gence whether sismals are given or nnt. Ft.

Worth, etc., B. Co. r. Dennis, (Tex. Civ. App.
1896) 33 R. W. 884.

[X. F, 6.a]

Where trainmen have reason to believe that
persons are exposed on the tracks at a cross-

ing, they will be held to have knowledge of

the consequences of not taking proper precau-
tions and the company will be liable for a re-

sulting injury notwithstanding there was neg-
ligence on the part of the person injured, and
no fault on the part of the employees after

discovering the danger. Eichorn v. New Or-

leans, etc., R., etc., Co., 112 La. 236, 36 So.

335, 104 Am. St. Rep. 437; Lake Shore, etc.,

R. Co. V. Reynolds, 23 Ohio Cir. Ct. 199, hold-

ing that the company is liable notwithstanding
negligence on the part of the traveler, the
true rule being that the engineer must have
seen and known the perilous position of the
traveler, and not that he might have seen and
known it by the exercise of ordinary care.

The moving of cars near a street crossing,

although done in the usual manner, may con-

stitute negligence as to persons using the
street. San Antonio, etc., R. Co. c. Peterson,
20 Tex. Civ. App. 495, 49 S. W. 924.

A failure to side-track a train in accordance
with a previous custom which is known
to a traveler who is struck by a, train at
a crossing beyond the station is not negli-

gence. Rich V. Evansville, etc., R. Co., 31

Ind. App. 10, 66 N. E. 1028.

That the engine was operated by a brake-
man, within the knowledge of the engineer

or fireman, although without authority from
the railroad company, does not relieve the
company from liability. Houston, etc., R.
Co. V. Stewart, (Tex. 1891) 17 S. W. 33;
Dillingham v. Parker, 80 Tex. 572, 16 S. W.
335.

In running a train during a storm such
as obscures the view and deadens the sound
of a train's approach to a crossing, the em-
ployees in charge of the train must proceed
with the greatest caution and exercise greater

care than while running a train during or-

dinary weather. Louisville, etc., R. Co. t'.

Uelts'chi, 97 S. W. 14, 29 Ky. L. Rep. 1136.

8. Alabama.— South Alabama, etc., R. Co.

i\ Thompson, 62 Ala. 494, holding that the

observance of the requirements of Code
(1876), § 1699, will not relieve a railroad
comTignv from liabilitv, if in other respects

it nesrlects those precautions which ordinary
prudence suggests as necessary to avoid
casualties.

Illinois.— Elgin, etc., E. Co. v. Lawlor,
229 111. R21, 82 N. E. 407 [affirming 132 111.

Apn. 2801.
Kentucky.— Louisville, etc., R. Co. «>.
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of the particular case is ordinary care; or in other words, such care as an ordinarily

prudent person would exercise under like circumstances." A railroad company,
bowever, is not an insurer of the safety of travelers using a crossing, although

Ueltschi, 97 S. W. 14, 29 Ky. L. Kep.
1136.

Louisiana.— Curley v. Illinois Cent. E. Co.,

40 La. Ann. 810, 6 So. 103.

Maine.— Webb v. Portland, etc., R. Co., 57
Me. 117, holding that Rev. St. c. 51, §§ 15, 19,

prescribing the duties and liabilities of rail-

road companies at public or private crossings,

do not define or point out all the precautions
which reasonable and ordinary care may re-

quire the company to observe in crossing a
crowded thoroughfare leading into a city.

MissoMri.— Wilkins v. St. Louis, etc., E.
Co., 101 Mo. 93, 13 S. W. 893.

New Hampshire.— State v. Boston, etc., R.
Co., 58 N. H. 408, holding that Gen. St.

c. 264, § 14, makes no distinction between
negligence and gross negligence, and does
not require less than reasonable care on the
part of the proprietors of a railroad, nor
more tlian reasonable care on the part of

their servants as applied to an accident at
a crossing.

Texas.— Missouri, etc., R. Co. v. Thomas,
87 Tex. 282, 28 S. W. 343.

United States.— Pennsylvania R. Co. v.

Miller, 99 Fed. 529, 39 C. C. A. 642, holding
that compliance with statutory requirements
in regard to audible signals by approaching
trains does not relieve a railroad company
from liability, and that it must talie such
additional precautions as may be rendered
necessary by the circumstances at the par-

ticular crossing.

The mere giving of the signals required to

be given by trains approaching a highway
crossing may not be sufficient when the sur-

roundings reasonably demand more effective

warning. Eeed v. Queen Anne's E. Co., 4
Pennew. (Del.) 413, 57 AtL 529; Moyer v.

Grand Trunk R. Co., 3 Can. R. Cas. 1.

Where an engine starts toward a crossing

within the distance at which statutory sig-

nals are required other precautions should
be taken to warn the public of danger. Hol-
linger v. Canadian Pac. R. Co., 12 Can. L. T.

Occ. Notes 169, 21 Ont. 705 [.affirmed in 20
Ont. App. 244].

9. Alabama.— Gaynor v. Louisville, etc., R.
Co., 136 Ala. 244, 33 So. 808.
Delaware.—Reed v. Queen Anne's E. Co.,

4 Pennew. 413, 57 Atl. 529.
Georgia.— Western, etc., E. Co. v. King,

70 Ga. 261.

Illinois.— Cleveland, etc., E. Co. (:. Doerr,
41 in. App. 530.

Indiana.— Toledo, etc., E. Co. ('. Goddard,
25 Ind. 185.

loica.—^Willoughby y. Chicago, etc., E. Co.,

37 Iowa 432.

Kansas.— Chicago, etc., R. Co. v. Fisher,

49 Kan. 460, 30 Pac. 462.

Louisiana.— Ortolano i\ Morgan's Louisi-
ana, etc., E., etc., Co., 109 La. 902, 33 So. 914.

Maryland.— Baltimore, etc., R. Co. v. State,

29 Md. 252, 96 Am. Dec. 528.

Missouri.—Holmes v. Missouri Pac. R. Co.,

207 Mo. 149, 105 S. W. 624.
New York.— Weber v. New York Cent.,

etc., E. Co., 58 N. Y. 451; Wilds v. Hudson
Eiver E. Co., 24 N. Y. 430 [reversing 33
Barb. 503] ; Bailey v. Jourdan, 18 N. Y. App.
Div. 387, 46 N. Y. SuppL 399.

Pennsylvania.— Lehigh Valley R. Co. v.

Brandtmaier, 113 Pa. St. 610, 6 Atl. 238.

South Carolina.— Bamberg v. Atlantic

Coast Line R. Co., 72 S. I . 389, 51 S. B. 988.

Texas.— Gulf, etc., R. Co. v. Smith, 87 Tex.

348, 28 S. W. 520 (holding that it is reversible

error to charge that great care and prudence is

required at a crossing) ; Houston, etc., R. Co.

V. Brin, 77 Tex. 174, 13 S. W. 886; San An-
tonio, etc., R. Co. V. Mertink, (Civ. App.
1907) 102 S. W. 153 [reversed on other

grounds in (1907) 105 S. W. 485]; Chicago,

etc., R. Co. V. James, (Civ. App. 1903) 75
S. W. 930; Galveston, etc., R. Co. v. Kief,

(Civ. App. 1900) 58 S. W. 625; Texas, etc.,

R. Co. V. Curlin, 13 Tex. Civ. App. 505, 36
S. W. 1003; International, etc., R. Co. v.

Sein, 11 Tex. Civ. App. 386, 33 S. W. 558
[affirmed in 89 Tex. 63, 33 S. W. 215] (hold-

ing that it is erroneous to charge that defend-

ant must use "great" care in operating its

trains when approaching ;. crossing) ; Austin,

etc., R. Co. V. McElmurray, (Civ. App. 1894)
25 S. W. 324. Compare Galveston, etc., R. Co.

V. Matula, 79 Tex. 577, 15 S. W. 573, holding
that it is proper to charge that " the law
requires those in charge of railway engines
and trains to use great care and prudence in

operating them so as to aVoid damage and
injury to the property and persons of other
people."

United States.— Chicago, etc., E. Co. v.

Caulfield, 63 Fed. 396, 11 C. C. A. 552.

Canada.— Girouard v. Canadian Pac. E.
Co., 19 Quebec Super. Ct. 529.

See 41 Cent. Dig. tit. " Eailroads," § 981.

The " ordinary care and diligence " which
railroad companies are bound to exercise,

as applied to the management of railroad

engines and ears in motion, must be
understood to import all care and circum-

spection, prudence, and discretion which
the peculiar circumstances of the case

reasonably require of such company or

their servants; and this will be increased

or diminished according as the ordinary lia-

bility of danger to others is increased or

diminished in the movement or operation

thereof. Andrews v. New York, etc., E. Co.,

60 Conn. 293, 22 Atl. 566; Reed v. Queen
Anne's R. Co., 4 Pennew. (Del.) 413, 57 Atl.

529; Parvis v. Philadelphia, etc., R. Co., 8

Houst. (Del.) 436, 17 Atl. 702; Ortolano v.

Morgan's Louisiana, etc., R., etc., Co., 109

La. 902, 33 So. 914; New York, etc., R. Co.

V. Randel, 47 N. J. L 144 (holding that

where extra danger is created by the manner
in which the track is laid, extra precautions

are due from the company) ; Stewart r. Long

[X, F, 6, a]



952 [33 Cyc] RAILROADS

in so doing they exercise ordinary care/" and it is not required to exercise the
highest possible care/' or such care and skill as the most prudent are accus-
tomed to exercise/^ or such care as an ordinarily prudent person "could" have
used." Nor does this rule call for the performance of any act outside of or dis-

connected with the actual operation of the railroad." The above care is required
not only as to persons that may be on the track but also as to persons in close

proximity thereto who may be about to cross.'^ The neghgence causing the
injury need not relate particularly to the party injured, but it is sufficient to

render the railroad company liable if it is a failure to perform an obhgation
owing to the public generally; '° nor can the question whether certain acts con-
stitute negligence depend upon whether other railroad companies forbid or per-

mit them."' Although a vehicle approaching the crossing should stop until the
train has passed/* the train should not by stopping at the crossing or moving

Island R. Co., 54 N. Y. App. Div. 623, 66
N. Y. Suppl. 436 [affirmed in 166N.Y. 604,

50 N. E. 1130] (holding that when the in-

dications of danger are very slight the de-

gree of care may not be so high, but that
when the indications become a manifestation
of approaching danger of collision, the pru-
dence exercised must rise up to that mani-
festation) ; Johnson v. Hudson River R. Co.,

6 Duer (N. Y.) 633 [affirmed in 20 N. Y. 65,

75 Am. Dec. 375] ; Gulf, etc., R. Co. v. Smith,
87 Tex. 348, 28 S. W. 620.
That a railroad train is behind time does

not show negligence on the part of the rail-

road company in approaching a crossing
(Hatcher v. McDermott, 103 Md. 78, 63 Atl.

214; Northern Cent. R. Co. v. Medairy, 86
Md. 168, 37 Atl. 796; Guggenheim i'. Lake
Shore, etc., R. Co., 66 Mich. 150, 33 N. W.
161; Omaha, etc., R. Co. i.. Talbot, 48 Nebr.
627, 67 N. W. 599; Keiser v. Lehigh Valley
R. Co., 212 Pa. St. 409, 61 Atl. 903, 108 Am.
St. Rep. 872) ; nor is a higher degree of

care on the company's part required in such
cases in approaching crossings (Toledo, etc.,

R. Co. r. Jones, 76 111. 311).
Where the railroad track crosses a much

traveled street or highway the railroad com-
pany is bound to exercise a degree of care
reasonably commensurate with the danger
(Lehigh Valley R. Co. v. Brandtmaier, 113
Pa. St. 610, 6 Atl. 238), the degree of care
required being greater in operating trains
in city streets than in less frequented locali-

ties (Cleveland, etc., R. Co. v. Miles, 162 Ind.

646, 70 N. E. 985; Paducah, etc., R. Co. i'.

Hoehl, 12 Bush (Ky.) 41; Klotz r. Winona,
etc., R. Co., 68 Minn. 341, 71 N. W. 257;
Norfolk, etc., R. Co. v. Burge, 84 Va. 63, 4
S. E. 21). Under such circumstances the
railroad company must use a high degree of

care (Curley r. Illinois Cent. R. Co., 40 La.
Ann. 810, 6 So. 103; Bleyle v. New York
Cent., etc., R. Co., 11 N. Y. St. 585 [affirmed

in 113 N. Y. 626, 20 N. E. 877]), or the

utmost care and diligence to prevent in-

juries to passers on the streets (Johnson v.

Hudson River R. Co., 6 Duer (N. Y.) 633
[affirmed in 20 N. Y. 65, 75 Am. Dec. 375]).
Where gates which have been erected are

not working, the railroad company must
take more than ordinary precautions to pre-

vent the public, who have become accustomed

[X, F, 6, a]

to rely on the gates, from being injured.

Fleming v. Canadian Pac. R. Co., 31
N. Brunsw. 318.
An engineer is to be judged by the circum-

stances as they appeared to him at the time,
and not as they appear to others afterward.
Andrews r. New York, etc., R. Co., 60 Conn.
293, 22 Atl. 566.

Character of crossing.— Whether the place
used is the " crossing of a public highway,"
or " a place commonly used by the public for

crossing the track," the measure of defend-
ant's duty is the sams. Galveston, etc., R.
Co. V. Kief, (Tex. Civ. App. 1900) 58 S. W.
625.

10. Weaver v. Columbia, etc., R. Co., 76
Ohio St. 164, 81 N. E. 180; Chesapeake, etc.,

R. Co. V. Crews, 118 Tenn. 52, 99 S. W. 368.
Care which shall necessarily and in all cases

be suflScient, efficient, and eflfective is not re-

quired, as the railroad company is not an
insurer of the safety of travelers on the
crossing. Chicago, etc., R. Co. v. Fisher, 49
Kan. 460, 30 Pac. 462.

11. Baltimore, etc., R. Co. i\ Breinig, 25
Md. 378, 90 Am. Dee. 49 (utmost care and
diligence not required) ; Chicago, etc., R. Co.

V. Caulfield, 63 Fed. 396, 11 C. C. A. 552.

12. Houston, etc., R. Co. v. Brin, 77 Tex.

174, 13 S. W. 886, holding that all that is

required is the exercise of such prudence as

is shown by the mass of prudent persons in

like business.

13. Chicago, etc., R. Co. r. James, (Tex.

Civ. App. 1903) 75 S. W. 930.

14. Bleyle r. New York Cent., etc., R. Co.,

11 N. Y. St. 585 [affirmed in 113 N. Y. 626,

20 N. E. 877].

15. McGrew i\ St. Louis, etc., R. Co., 32
Tex. Civ. App. 265, 74 S. W. 816. See also

Gesas i\ Oregon Short Line R. Co., 33 Utah
156, 93 Pac. 274, 13 L. R. A. N. S. 1074.

That the person crossing had just pre-

viously been a trespasser on the railroad com-
pany's platform does not affect the duty of

the railroad company. Daubert r. Delaware,
etc., R. Co., 199 Pa. 'St. 345, 49 Atl. 72.

16. Pennsylvania Co. r. Langendorf, 48
Ohio St. 316, 28 N. E. 172, 29 Am. St. Rep.
553, 13 L. R. A. 190.

17. Gulf, etc., R. Co. r. Smith, 87 Tex.
348, 28 S. W. 520.

18. Wilson r. Southern Pac. Co., 13 Utah
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backward and forward subject the vehicle to unreasonable delay.*' "Staking
cars" is not unlawful or negligence per se.^"

b. " Kicking " Cars and Making " Flying Switches." As a general rule it

is not negligence •per se on the part of the railroad company to "kick" cars or to

make "running" or "flying switches" over a highway crossing, when proper

precautions are taken for the safety of travelers using the crossing.^' But since

such a practice is pecuharly dangerous, it creates a duty of unusual care on the

part of the company; and there should be not only the usual signals of bell

and whistle, but there should also be a flagman near the track or a watchman on
the nearest approaching car as well as other reasonably necessary precautions;^^

and unless contributory negUgence of a character to defeat a recovery intervenes,^'

such acts when performed without taking reasonable precautions to avoid injuries

352, 44 Pac. 1040, 57 Am. St. Rep. 766. See
supra, X, r, 2, a.

19. Wilson V. Southern Pac. Co., 13 Utah
352, 44 Pac. 1040, 57 Am. St. Rep. 766.
20. Kelly v. Michigan Cent. R. Co., 65

Mich. 186, 31 N. W. 904, 8 Am. St. Rep.
876, holding that attaching a stake to an
engine or tender on one track and extending
it diagonally across to a car on another track
for the purpose of shoving the car along by
the engine, called " staking cars," across a
public highway, is not unlawful or negligent
per se.

21. Smith V. Maine Cent. R. Co., 87 Me.
339, 32 Atl. 967, holding that a railroad com-
pany is not negligent, where the cars are
moved at a rate less than six miles an hour,
and in addition to the signal lights placed
thereon the front car is brightly lighted and
the bell of the engine which follows the cars
is ringing.

A " running " or " flying switch " is per-
formed by attaching the cars designed to be
thrown upon the side-track to the engine,
after which the train is put in motion running
toward the switch and before it is reached
and when sufficient momentum to answer the
purpose has been acquired the engine is de-
tached and run ahead of the train, and after
it passes the switch is changed and the cars
thus detached are by the momentum thus
acquired carried along the side-track to the
point intended. Illinois Cent. R. Co. v.

Baches, 55 111. 379.
22. Illinois.— Chicago, etc., R. Co. v.

Gomes, 46 111. App. 255, only one brakeman
on cars.

Kentucky.—^Peltier v. Louisville, etc., R.
Co., 29 S. W. 30, 16 Ky. L. Rep. 500, holding
that it is gross negligence for a railroad com-
pany to allow its cars to be "kicked" across
a crowded street crossing, where no watchman
is stationed, without sounding a whistle or
bell.

Maine.— Smith v. Maine Cent. R. Co., 87
Me. 339, 32 Atl. 967.

Missouri.— Baker v. Kansas City, etc., R.
Co., 147 Mo. 140, 48 S. W. 838, holding that
where cars are cut loose from the train and
allowed to cross a highway by their own mo-
mentum at a speed of from five to seven
miles per hour with no engine at either end,
so that no bell could be rung or whistle
sounded, the railroad company is guilty of
negligence notwithstanding the conductor is

on the cars yelling and whistling to one who
is crossing the track.

Texas.— Missouri, etc., R. Co. v. Finch,
(Civ. App. 1895) 31 S. W. 84.

Wisconsin.— Ward v. Chicago, etc., R. Co.,

85 Wis. 601, 55 N. W. 771, holding that it

is the duty of a railroad company to take
special pains to give the public full warning
of the danger, and that it is the duty of the
conductor to see persons who are approach-
ing the crossing unaware of the danger, and
give them sufficient warning.

United States.—Texas, etc., R. Co. v. Nolan,
62 Fed. 552, 11 C. C. A. 202, no light on car

See 41 Gent. Dig. tit. "Railroads," §§ 984,
1000.
Degree of care.— It is the duty of a rail-

road company in such cases to use such pre-
cautions as are reasonably necessary to avoid
striking a person crossing its track in the
vicinity of tlie public crossing. Florida Cent.,
etc., R. Co. V. Foxworth, 41 Fla. 1, 25 So.

338, 79 Am. St. Rep. 149. The railroad
company is only required, however, to pro-
vide signals and safeguards so timely and
abundant that they may reasonably be ex-
pected to prove effectual in warning travel-

ers who are themselves in the exercise of

due care and vigilance; and is not bound to

adopt such extraordinary measures as may
be needful to warn travelers who are thought-
less and inattentive or reckless and venture-
some. 'Smith v. Maine Cent. R. Co., 87 Me.
339, 32 Atl. 967. On the other hand, plain-
tifi^ in such cases is not bound to prove that
defendant's employees in moving and operat-
ing a car by a flying switch did not care
whether or not they killed a person in moving
the same. Gulf, etc., R. Co. v. Letseh, (Tex.
Civ. App. 1900) 55 S. W. 584 laffirmed in

(1900) 56 S. W. 1134].
In operating trains in the streets of towns

and villages and in the immediate vicinity of
public crossings a railroad company is bound
to keep a lookout when making " flying

switches " or backing cars by the " kicking
back" process (Florida Cent., etc., R. Co. r.

Foxworth, 41 Fla. 1, 25 So. 388, 79 Am. St.

Rep. 149), and this duty is not fulfilled if

no precaution is taken other than ringing
the engine bell (Florida Cent., etc., R. Co.
V. Foxworth, supra).

'23. Mitchell r. Illinois Cent. R. Co. 110
La. 630, 34 So. 714, 98 Am. St. Rep. 472.

rX, F, 6, b]
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to persons on or approaching the crossing constitute negligence for which the

railroad company is liable,-* especially where such acts are in violation of a

statute or ordinance.^^ Where such acts are performed at a crossing in a popu-
lous town or city along which people are constantly accustomed to travel, it has

been held to be neghgence per se/° although signals of alarm are given from the

engine employed in the switching.^^

e. Backing or Running Unattended Cars Over Crossing. Backing engines or

trains or running unattended cars over a crossing is not negUgence if performed

with proper precautions.^* But since such acts are especially dangei-ous a rail-

road company is boimd to exercise special precautions to avoid injuries to persons

lawfully on or approaching the track,^" and it is negUgent if it backs its engines

or trains or runs unattended cars without proper lookouts,^" or without proper

24. Indiana.— Chicago Terminal Transfer
R. Co. r. Walton, 165 Ind. 042, 74 N. E.
988; Louisville, etc., R. Co. v. Schmidt, 126
Ind. 290, 25 N. E. 149, 26 N. E. 45.

Louisiana.— Mitchell v. Illinois Cent. R.
Co., 110 La. 630, 34 So. 714, 98 Am. St. Rep.
472, holding that where a railroad company
is grossly negligent in making a running
switch at a crossing without using proper
precautions, the case i.s to be differentiated

from one where a person is injured by his
failure to observe necessary precautions
against the ordinary dangers to be antici-

pated at a railroad crossing.
Missouri.— Baker c. Kansas City, etc., R.

Co., 122 Mo. 533, 26 S. W. 20; O'Connor v.

Missouri Pac. R. Co., 94 Mo. 150, 7 S. W.
106, 4 Am. St. Rep. 364; Pinney v. Missouri,
etc., R. Co., 71 Mo. App. 577, holding that
it is negligence to " kick " a car back across
a street crossing without signal or without
someone on such car to control it and give
notice of its approach.

Texas.— Central Texas, etc., R. Co. v. Gib-
son, 35 Tex. Civ. App. 66, 79 S. W. 351;
Texas, etc., R. Co. v. Carr, (Civ. App. 1897)
42 S. W. 126.

Wisconsin.— Ward v Chicago, etc., R. Co.,

85 Wis. 601, 55 N. W. 771.

See 41 Cent. Dig. tit. "Railroads," §§ 984,
1000.

Making a running switch in the night-time
across a public highway at grade without any
warning of the approach of the cars is negli-

gence as a matter of law and not simply evi-

dence of negligence. Delaware, etc., R. Co. v.

Converse, 139 U. S. 469, 11 S. Ct. 569, 35
L. ed. 213; Texas, etc., R. Co. v. Nolan, 62
Fed. 552, 11 C. C. A. 202.

A custom of other railroad companies in
like cases does not govern a railroad com-
pany's negligence or affect its liability in

such cases. Gulf, etc., R. Co. r. Smith, 87
Tex. 348, 28 S. W. 520.

25. Alabama Great Southern R. Co. v.

Anderson, 109 Ala. 299, 19 So. 516 (violation

of Birmingham City Code, § 467) ; Wilson v.

Atlantic Coast Line R. Co., 142 N. C. 333, 55
S. E. 257; Gulf, etc., R. Co. r. Hamilton,
(Tex. Civ. App. 1894) 28 S. W. 906.

26. Illinois.— Illinois Cent. R. Co. v.

Baches, ."iS III. 379.

Mississipvi-— Alabama, ptc, R. Co. v.

Summers, 68 Miss. 566, 10 So. 63.

[X, F, 6, b]

Missouri.— Stevens v. Missouri Pac. R.
Co., 67 Mo. App. 356.

New York.— Brown i'. New York Cent. R.
Co., 32 N. Y. 597. 88 Am. Dec. 353 [affirming

31 Barb. 385].

North Carolina.—Wilson v. Atlantic Coast
Line Co., 142 N. C. 333, 55 S. E. 257.

Wisconsin.— See Ferguson r. Wisconsin
Cent. R. Co., 63 Wis. 145, 23 N. W. 123, hold-

ing that it is the duty of a railroad company
when making a runing switch where the track

crosses public business streets in populous
villages and towns to use the utmost care to

avoid accidents.

See 41 Cent. Dig. tit. "Railroads," § 984.

27. Illinois Cent., etc., R. Co. v. Baches, 65

111. 379.
28. Pittsburgh, etc., R. Co. v. Puszdrakiei

wicz, 129 111. App. 295 (holding that a rail-

road company is not guilty of negligence in

backing a train upon a person on a street

crossing, where it had no notice or warning
that such person was upon the track suf-

ficiently long before the injury to form an
intelligent opinion as to how the injury

might be avoided and apply the means) ;

Barnum r. Grand Trunk Western R. Co., 137

Mich. 580, 100 N. W. 1022 (holding that

where an engine backs across a street just

after a freight train going in the same direc-

tion has passed, which the engine is back-

ing out to aid in crossing a grade, negli-

gence cannot be inferred from the mere fact

that the engine immediately followed the

train) ; Battishill t;. Humphreys, 64 Mich.

494, 31 N. W. 894 (holding that backing an
engine with the tender in front and hauling

a train behind the engine is no evidence of

negligence) ; Hecker r. Oregon R. Co., 40
Ore<T. 6. 66 Pac. 270.

29. Walter v. Baltimore, etc., R. Co., 6

App. Cas. (D. C.) 20; Battishill r. Hum-
phreys, 64 Mich. 494, 31 N. W. 894; Klotz
r. Winona, etc., R. Co., 68 Minn. 341, 71

N. W. 257, holding that this rule is espe-

cially applicable where the crossing is used
infrequently and at irregular times as a side-

track for switching purposes.

30. Arkansas.— St. Louis, etc., R. Co. v.

Johnson, 74 Ark. 372, 86 S. W. 282.

Connecticui.— Sullivan v. New York, etc.,

R. Co.. 73 Conn. 203. 47 Atl. 131.

Florida,— Florida Cent., etc., R. Co. v.

Foxworth, 41 Fla. 1, 25 So. 338, 79 Am. St.
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lights," or other signals or warnings/^ and without taking such other precau-

Rep. 149, holding that it is negligent to back
a train without a brakeman at the rear end as

a lookout, across the main thoroughfare of

a village when there is no flagman at the

crossing, even at a rate but little faster than
a person walks.

Illinois.— Illinois Cent. R. Co, v. Ebert,

74 111. 399; Chicago, etc., R. Co. v. Garvy,
58 111. 83.

Indiana.— Baltimore, etc., R. Co. v. Pe-

terson, 156 Ind. 364, 59 N. E. 1044; Balti
more, etc., R. Co. v. Reynolds, 33 Ind. App.
219, 71 N. E. 250; Lake Shore, etc., R. Co,

». Boyts, 16 Ind. App. 640, 45 N. E. 812
Kentuckv.— Illinois Cent. E. Co. v. Hays.

84 S. W. 338, 27 Ky. L. Rep. 91.

Michigan.— Smith v. Pere Marquette, 136
Mich. 224, 98 N. W. 1022; Cooper v. Lake
Shore, etc., R. Co., 66 Mich. 261, 33 N. W.
306, 11 Am. St. Rep. 482. See also Barnum v.

Grand Trunk Western R. Co., 148 Mich.
370, 111 N. W. 1036.

New York.— O'Brien v. New York Cent.,

etc., R. Co., 37 N. Y. App. Div. 547, 56
N. Y. Suppl. 236 [affirmed in 167 N. Y. 568,
60 N. E. 1117]; Cheney v. New York Cent.,

«te., R. Co., 16 Hun 415.
North Carolina.— Dixon v. Southern R.

Co., 140 N. C. 201, 52 S. E. 673; Eeid v.

Atlanta, etc., Air Line R. Co., 140 N. C.

146, 52 S. E. 307.

Pennsylvania.— Cookson v. Pittsburg, etc.,

R. Co., 179 Pa. St. 184, 36 Atl. 194; Kay
v. Pennsylvania R. Co., 65 Pa. St. 269, 3
Am. Rep. 628.

Texas.— Galveston, etc., R. Co. v. Eitzen,
(Civ. App. 1897) 39 S. W. 625.
Wisconsiru— Duane v. Chicago, etc., R.

Co., 72 Wis. 523, 40 N. W. 394, 7 Am. St.

R«p. 879.

United States.— Mobile, etc., E. Co. v.

Coerver, 112 Fed. 489, 50 C. C. A. 360;
Chicago, etc., R. Co. r. Sharp, 63 Fed. 532,
11 C. C. A. 337.
Canada.— Lake F.rie, etc., R. Co. v. Bar-

clay, 30 Can. Sup. Ct. 360; Hollinger v.

Canadian Pac. R. Co., 12 Can. L. T. Occ.
Notes 159, 21 Ont. 705 [affirmed in 20 Ont.
App. 244]. See also Grand Trunk R. Co. v.

Daoust, 14 Quebec K. B. 548.
See 41 Cent. Dig. tit. "Railroads," §§985,

999, 1000. And see infra, X, F, 7, d.

That the person injured knew that the
company was not accustomed to keep a look-
out on the rear car does not affect the ques-
tion of the company's negligence. Galveston,

,
etc., R. Co. y. Eitzen, (Tex. Civ. App. 1897)
39 S. W. 625..

Whether backing to a private crossing, used
to a considerable extent, without a lookout
on the rear of the train is negligence is a
question for the jury. Green r. Chicago,
etc., R. Co., 110 Mich. 648, 68 N. W. 988.
31. Arkansas.— St. Louis, etc., R. Co. v.

Johnson, 74 Ark. 372, 86 S. W. 282.
Connecticut.— SuViv&n v. New York, etc.,

R. Co., 73 Conn. 203, 47 Atl. 131.
Illinois.— Chicago, etc., R. Co. v. Walsh,

157 111. 672. 41 N. E. 900 [afprminff 57 111.

App. 448] ; Chicago, etc., R. Co. v. Garvy,
58 111. 83.

Kentucky.— Illinois Cent. R. C!o. v. Hays,
84 S. W. 338, 27 Ky. L. Rep. 91.

New York.— Maginnis v. New York Cent.,

etc., R. Co., 52 N. Y. 215; Cheney v. New
York Cent., etc., R. Co., 16 Hun 415, holding

that in backing an engine at a street cross-

ing on a dark night, the railroad company is

bound to have such a light, and to have it so

located, that a person reasonably diligent,

and of natural powers of observation, may
be able to discover it.

West Virginia.— Bowles f. Chesapeake,

etc., R. Co., 61 W. Va. 272, 57 S. E. 131.

United States.— Chicago, etc., R. Co. v.

Clarkson, 147 Fed. 397, 77 C. C. A. 575;
Chicago, etc., R. Co. v. Sharp, 63 Fed. 532,

11 C. C. A. 337.

See 41 Cent. Dig. tit. "Railroads," §§ 985,

999, 1000. And see infra, X, F, 7, b.

33. California.— Robinson v. Western Pac.

R. Co., 48 Cal. 409.

District of Columhia.— Walter f. Balti-

more, etc., R. Co., 6 App. Cas. 20.

Illinois.— Pennsylvania Co. v. Ellett, 132
111. 654, 24 N. E. 559; Chicago, etc., R. Co.

V. Garvy, 58 111. 83.

Indiana.— Lake Shore, etc., R. Co. v.

Boyts, 10 Ind. App. 640, 45 N. E. 812.

Iowa.— Clampit v. Chicago, etc., R. Co.,

84 Iowa 71, 50 N. W. 673.
Kentucky.—Louisville, etc., R. Co. v. Price,

76 S. W. 836, 25 Ky. L. Rep. 1033.
Michigan.— Smith i'. Pere Marquette, etc.,

R. Co., 136 Mich. 224, 98 N. W. 1022.
Missouri.— Lang v. Missouri Pac. R. Co.,

115 Mo. App. 489, 91 S. W. 1012; Reed v.

St. Louis, etc., R. Co., 107 Mo. App. 238, 80
S. W. 919, holding that independently of any
ordinance it is negligence to back cars over
a street in a city, without either ringing the
bell or blowing the whistle, under Rev. St.

(1899) § 1102.
New York.— Maginnis v. New York Cent.,

etc., E. Co., 52 N. Y. 215; Berkery f. Erie
R. Co., 55 N. Y. App. Div. 489, 67 N. Y.
Suppl. 189 [affirmed in 172 N. Y. 636, 65-
N. E. 1113].
North Carolina.— Dixon v. Southern R.

Co., 140 N. C. 201, 52 S. E. 673; Eeid v.
Atlanta, etc., Air Line R. Co., 140 N. C. 146,
52 S. E. 307 ; Bradley i;. Ohio River, etc., R.
Co., 126 N. C. 735, 36 S. E. 181.
Texas.— G,n\i, etc., R. Co. v. Hamilton,

(Civ. App. 1894) 28 S. W. 906.
Fir^tnia.— Norfolk, etc., R. Co. v. Burge,

84 Va. 63, 4 S. E. 21.
Washington.— Stp.ele v. Northern Pac. E.

Co., 21 Wash. 287, 57 Pac. 820, holding that
a railroad company ia negligent in sending
oyer a constantly traveled crossing, without
signal or notice, detached cars attended by
brakemen who are not in position to observe
the track.

West Virginia.— Bowles v. Chesapeake,
etc., R. Co., 61 W. Va. 272, 57 S. E. 131.

Wisconsin.— Butler v. Milwaukee, etc., R
Co., 28 Wis. 487.

[X, F, 6.0]
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tions for the safety of travelers as the circumstances reasonably require.^' In

some jurisdictions the duty of observing such precautions is required by statute.^*

7. Lights, Signals, and Lookouts on Trains or Cars ^^— a. In General. It is

the common-law duty of those in charge of a train of cars, for a non-performance

United States.— Chicago, etc., R. Co. v.

Sharp, 63 Fed. 532, 11 C. 0. A. 337.

See 41 Cent. Dig. tit. " Railroads," §§ 985,
999, 1000.

Compare Sullivan r. Pennsylvania Co., 4
Pa. Cas. 205, 7 Atl. 177.

33. District of Oolumiia..— Walter v.

Baltimore, etc., R. Co., 6 App. Cas. 20.

Illinois.— Wabash R. Co. v. Billings, 105
111. App. Ill Ireversed on other grounds in.

212 111. 37, 72 N. E. 2], holding that it is

negligence to back an engine and cars toward
and upon a crossing while another train is

passing unless due care is taken to give
warning of the danger.

Indiana.—Lake Shore, etc., R. Co. v. Boyts,
16 Ind. App. 640, 45 N. E. 812.

Kentucky.— Illinois Cent. R. Go. v. Coley,
121 Ky. 385, 89 S. W. 234, 28 Ky. L. Rep.
336, 1 L. R. A. N. S. 370, holding that an
engineer who undertakes to back his engine
on the track over a busy city crossing, at

which he knows there is no watchman sta-

tioned, should exercise care in proportion to
the danger attending the situation, and
should keep his engine under control.

Michigan.— Davis v. Jlichigan Cent. R.
Co., 142 Mich. 382, 105 N. W. 877, holding
that striking a caboose standing in the street

with an engine and backing it across a
sidewalk without any warning is negligence.

Missouri.— Lang r. Missouri Pac. R. Co.,

115 Mo. App. 489, 91 S. W. 1012.
yew York.— O'Bierne r. New York Cent.,

etc., R. Co., 37 N. Y. App. Div. 547, 56 N. Y.
Suppl. 236 [affirmed in 167 N. Y. 568, 60
N. E. 1117]; MeCaflfrey v. Delaware, etc..

Canal Co., 16 N. Y. Suppl. 495.
Pennsylvania.—Cookson r. Pittsburg, etc.,

R. Co., 179 Pa. St. 184, 36 Atl. 194.
Texas.— GnU, etc., R. Co. r. West, (Civ.

App. 1896) .36 S. W. 101.

Canada.— Hollinger i'. Canadian Pac. R.
Co., 12 Can. L. T. Occ. Notes 169, 21 Ont.
705 [affirmed in 20 Ont. App. 244].

See 41 Cent. Dig. tit. 'Railroads," § 985.
Merely ringing the engine bell does not

necessarily absolve the company from the
duty of taking other precautions against ac-

cidents at the crossing where the train is

backing (McCaffrey v. Delaware, etc.. Canal
Co., 16 N. Y. Suppl. 495; Cookson r. Pitts-
burg, etc., R. Co., 179 Pa. St. 184, 36 Atl.
194; Missouri, etc., R. Co. r. O'Connell,
(Tex. Civ. App. 1897) 43 S. W. 66), and the
train is a long one (Eaton v. Erie R. Co., 51
N. Y. 544) ; as where by reason of the posi-
tion of the engine signals by the engineer
could not have been heard at the crossing
(Cleveland, etc., R. Co. v. Carey, 33 Ind.
App. 275, 71 N. E. 244; Schw anenfeldt v.

Chicago, etc., R. Co., (Nebr. 1908) 115 N. W.
285).

34. Baltimore, etc., R. Co. v. Peterson, 156
Ind. 364, 59 N. E. 1044 (holding that it is

[X, F, 6, e]

negligence per se to run a train backward

without a watchman on the rear thereof, in

violation of a city ordinance) ; Baltimore, etc.,

R. Co. V. Reynolds, 33 Ind. App. 219, 71

N. E. 250 (violation of city ordinance en-

acted under Burns Annot. St. (1894) § 3541,

subd. 42, negligence per se) ; Pittsburgh, etc.,

R. Co. r. McNeil, (Ind. App. 1903) 66 N. E.

777 ; Gass r. Missouri Pac. R. Co., 57 Mo.
App. 574 (negligence in failing to ring bell

and keep a man on front end of backing

train in violation of ordinance) ; Iron

Mountain R. Co. v. Dies, 98 Tenn. 655-, 41

S. W. SOO.
In Tennessee, Shannon's Code, §§ 1574-

1576, does not render a railroad company
absolutely liable for a collision in the day-

time, while an engine is being operated back-

ward with the tender in front, and it is error

for the court to refuse to charge that if the

engineer is actually on the lookout ahead of

his engine, and sees plaintiff's vehicle as
soon as it can be seen as it enters on the

crossing and the engineer immediately blows

the alarm whistle, puts down the brakes, and
uses every possible means to stop the train

and prevent an accident, plaintiff cannot re-

cover, although the engine is being operated
backward. Southern R. Co. v. Simpson, 13]

Fed. 705, O.'i C. C. A. 563 [distinguishing

Iron Mountain R. Co. r. Dies, 98 Tenn. 655,

41 S. W. 860, where it was held that the rail-

road company's liability imder such sections

was absolute and could not be avoided by
showing that it was impossible to observe

such precautions or that the injury would
have occurred even if they had been observed]

.

In Mississippi, Code (1892), § 1849, mak-
ing a railroad company violating its pro-

visions liable to a party injured within pre-

scribed limits of a passenger depot by a

backing train, was designed to afford pro-

tection to all persons within such limits,

and therefore applies to a person injured by
such a train while driving a team across the

track. Illinois Cent. R. Co. v. McCalip, 76
Miss. 360, 25 So. 166.

An ordinary lantern in the hand of a brake-
man on the top of a car does not meet the re-

quirement of an ordinance requiring every
train backing in the night-time to have a
" conspicuovis light " on the rear car so as

to show in what direction the car is moving.
Chicago, etc., R. Co. v. Walsh, 157 111. 672,

41 N. E. 900 [affirming 57 111. App. 448].

An engine and tender is not a " train of

cars " within the meaning of Can. Rev. St.

c. 38, § 2fl, requiring a lookout on the rear

of a backing train of cars. Harris i;. The
King, 9 Can. Exch. 206. But see Hollinger

V. Canadian Pac. R. Co., 12 Can. L. T. Occ.
Notes 169, 21 Ont. 705 [affirmed in 20 Ont.
App. 244].
35. As affecting liability for injuries to

animals see infra, X, H, 7, 9.
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of which the railroad company is responsible, when approaching a public crossing

to give notice of their approach by all reasonable warnings, such as by blowing

a whistle, ringing a bell, signal lights, or by such other devices as may be sufficient

to give timely warning to travelers of their approach, so as to afford time for all

approaching to stop in a place of safety or if on the track to get out of danger.^"

Beside ringing the bell and blowing the whistle they are bound, if necessary, to

use all the usual and well-known means for preventing colhsions with persons

using the crossing.^' This duty of giving timely warning exists notwithstanding

there is no statute or ordinance requiring signals to be given at the crossing,"*

or in the particular case,"" and independently of statutes or ordinances requiring

certain signals to be given or to be given at certain places.''"

Signals flightening animals see swpra, X,
F, 4, b.

Validity and reasonableness of statutory
and municipal regulations see supra, X, B, 1.

36. Delaioare.— Reed v. Queen Anne's R.
Co., 4 Pennew. 413, 57 Atl. 529.

District of Columbia.— Johnson v. Balti-

more, etc., R. Co., 6 Mackey 232.

Illinois.— Cleveland, etc., R. Co. (:. Baker,
106 111. App. 500 (holding that such warning
must be reasonable and timely, taking into

consideration the location, situation, and sur-

roundings existing at such crossing) ; Illinois

Central R. Co. v. Scheffncr, 106 111. App. 344
[affirmed in 209 111. 9, 70 N. E. 619] ; Cleve-

land, etc., R. Co. V. Halbert, 75 111. App.
592.

Indiana.— Cleveland, etc., R. Co. v. Miles,

162 Ind. 646, 70 N. E. 985.

Kentucky.— Louisville, etc., R. Co. v. Tay-
lor, 104 S. W. 76, 31 Ky. L. Rep. 1142;
Louisville, etc., R. Co. v. Morris, 20 S. W.
S39, 14 Ky. L. Rep. 466.

Neto York.— Berkery B. Erie R. Co., 55
N. Y. App. Div. 489, 67 N. Y. Suppl. 189

[affirmed in 172 N. Y. 636, 65 N. E. 1113].
Pennsylvania.— Crane v. Pennsylvania R.

Co., 218 Pa. St. 560, 67 Atl. 877: Lehigh
Valley R. Co. v. Brandtmaier, 113 Pa. St.

610, 6 Atl. 238; Pittsburg, etc., R. Co. v.

Dunn, 56 Pa. St. 280; Philadelphia, etc., R.
Co. V. Hagan, 47 Pa. St. 244, 86 Am. Dec.
541.

See 41 Cent. Dig. tit. "Railroads," § 988.

37. Paducah, etc., R. Co. v. Hoehl, 12 Bush
(Ky.) 41; Stewart v. Long Island R. Co., 54
}Sr. Y. App. Div. 623, 66 N. Y. Suppl. 436
[affirmed in 166 N. Y. 604, 59 N. B. 1130]
(holding that, although the bell may liave

been rung in some manner, it may not have
constituted a warning under all the surround-
ings) ; Vandewater v. New York, etc., R. Co.,

74 Hun (N. Y.) 32, 26 N. Y. Suppl. 397;
Bleyle v. New York Cent., etc., R. Co., 11

N. Y. St. 585 [affirm-ed in 113 N. Y. 626, 20
N. E. 877] ; Kinney v. Crocker, IS Wis. 74.

38. Indiana.—• Cleveland, etc., R. Co. v.

Miles, 162 Ind. 646, 70 N. E. 985.

Iowa.— Gates v. Burlington, etc., R. Co.,

39 Iowa 45; Artz K. Chicago, etc., R. Co., 34
Iowa 153, holding that the fact that there_ is

no statute requiring a railroad train to give

signals when approaching a crossing does not

necessarily excuse the company from all obli-

gation to do so.

Michigan.— Guggenheim v. Lake Shore,

etc., R. Co., 66 Mich. 150, 33 N. W.
161.

Islew York.—^Vandewater v. New York, etc.,

R. Co., 74 Hun 32, 26 N. Y. Suppl.
397.

Texas.—San Antonio, etc., R. Co. v. Wagle,
9 Tex. Civ. App. 214, 29 S. W. 205.

United States.— Thomas v. Delaware, etc.,

R. Co., 8 Fed. 729, 19 Blatchf. 533.

See 41 Cent. Dig. tit. " Railroads," § 1005.

The repeal of a statute requiring signals

to be given on the approach of a, train to a
highway crossing by the ringing of S, bell or

blowing of a whistle does not dispense with
such warning as might afford reasonable
notice to travelers on the highway of the

approach of a train. Durkee v. Delaware,
etc.. Canal Co., 88 Hun (N. Y.) 471, 34 N. Y.
Suppl. 978; Friess v. New York Cent., etc.,

R. Co., 67 Plun (N. Y.) 205, 22 N. Y. Suppl.
104 [affirmed in 140 N. Y. 639, 35 N. E.
892].

Wisconsin.— Piper v. Chicago, etc., R. Co.,

77 Wis. 247, 46 N. W. 165.

39. Ohio, etc., R. Co. v. McDaneld, 5 Ind.
App. 108, 31 N. E. 836, holding that, al-

though Rev. St. (1881) § 4020, providing for
signals by bell and whistle does not apply to
a train of cars without an engine, those in
charge of such train will not be relieved
from taking other proper precautions.
40. Florida.— Florida Central, etc., R. Co.

V. Foxworth, 41 Fla. 1, 25 So. 338, 79 Am.
St. Rep. 149, holding that McClellan Dig.

p. 287, § 33, requiring railroad companies
to ring the engine bell before crossing the
streets of an incorporated town, does not
affect the common-law duty of the company
to give notice of the approach of trains at
all points of known or reasonably appre-
hended danger, although not within an incor-

porated town.
Illinois.— Toledo, etc., R. Co. v. Cline, 135

111. 41, 25 N. E. 846 [reversing 31 ni. App.
563].

Kentucky.— Louisville, etc., R. Co. v. Lyon,
58 S. W. 434, 22 Ky. L. Rep. 544, holding
that the fact that the law authorizes the

railroad commissioners to compel railroad

companies to establish gates or station flag-

men or take other precautionary measures
within a certain distance of towns and cities

does not relieve railroad companies from the
duty devolving upon them at other public

[X, F. 7, a]
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b. Lights. It is negligence for which a railroad company is liable to persons
who while in the exercise of ordinaiy care are injured in consequence thereof to
run a train or cars over a pubUc crossing at night without a Ughted headlight on
the engine/' without a Ught to show in which direction it is moving,'^ or if the
engine is not in front, without a Hght oh the front end of the forward car.*^

In some jurisdictions the duty to maintain such Ughts is prescribed by statute or
ordinance."

e. Signals. In accordance with the above general rule, a railroad company
is negligent and liable to one who is injured without any fault on his part, by
reason of the employees in charge of a train failing to give reasonable and timely
warning of its approach to a crossing by ringing the bell or sounding the whistle,*^

crossings to use proper means to warn trav-
elers of the approach of trains.

Louisiana.— Downing v. Morgan Louisiana,
etc., R., etc., Co., 104 La. .508, 29 So. 207.

Texas.— Texas, etc., E. Co. v. Anderson, 2
Tex. App. Civ. Cas. § 203.

United States.— Chicago, etc., E. Co. v.

Sharp, 63 Fed. 532, 11 C. C. A. 337.

CiinacJa.— Hollinger v. Canadian Pac. R.
Co., 20 Ont. App. 244; Ham r. Grand Trunk
R. Co., 11 U. C. C. P. 86.

See 41 Cent. Dig. tit. " Railroads," § 1005.
And infra, X, F, 7, j.

41. Baltimore, etc., R. Co. v. Alsop, 71 111.

App. 54; Southern R. Co. i'. Winchester, 105

S. W. 167, 32 Ky. L. Rep. 19; Becke r. Mis-
souri Pac. E. Co., 102 Mo. 544, 13 S. W.
1053, 9 L. R. A. 157, holding that the court
may declare such failure to be negligence as

a matter of law when the engine is running
twenty-five miles an hour through a thickly

settled portion of the country in consequence
of which a collision is occasioned and an
injury occurs.

The omission to have the headlight lighted

at about dusk will not warrant a recovery
for the death of one run over by an engine

at the crossing where the engine and cars as

well as the reflection of the lights from the

car windows were distinctly visible to per-

sons near the crossing. Daniels v. Staten

Island Rapid Transit R. Co., 125 N. Y. 407,

26 N. E. 466 [reversing 7 N. Y. Suppl. 725].

42. See Chicago, etc., R. Co. v. Stube, 15

111. App. 39; and supra, X, F, 6, c.

43. Lake Erie, etc., R. Co. v. Zoffiuger, 107

111. 199; Texas, etc., E. Co. v. Nolan, 62

Fed. 552, 11 C. C. A. 202. And see supra,

X, F, 6. b, c.

44. Chicago, etc., R. Co. v. Trayes, 33 111.

App. 307.

A red lantern on the comer of the tender

of the locomotive which is moving backward
is not a compliance with an ordinance which
requires locomotives within the city to carry
" a brilliant and conspicuous light on the

front end." Chicago, etc., R. Co. r. Trayes,

33 III. App. 307.

45. Illinois.— Lake Erie, etc., R. Co. v.

ZoiBnger, 107 111. 199 : St. Louis, etc., R. Co.

V. Dunn, 78 111. 197: Rochford, etc., R. Co.

V. Hillmer, 72 111. 235.

Indiana.— Pittsburgh, etc., R. Co. r. Mar-
tin, 82 Ind. 476; Indianapolis, etc., R. Co. v.

McLin, 82 Ind. 435; Evansville, etc., R. Co.

V. Clements, 32 Ind. App. 659, 70 N. E. 554;

[X, F, 7. b]

Aurelius i-. Lake Erie, etc., R. Co., 19 Ind.

App. 584, 49 N. E. 857.

Kansas.— Atchison, etc., R. Co. v. Wilkie,
77 Kan. 791, 90 Pac. 775, 11 L. R. A. N. S.

963.

Kentucky.—^Louisville, etc., R. Co. v. Goetz,

79 Ky. 442, 42 Am. Eep. 227; Louisville,

etc., R. Co. V. Com., 13 Bush 388, 26 Am.
Rep. 205; Padueah, etc., R. Co. v. Hoehl, 12

Bush 41 (holding that a failure to give such
signal as will be sufficient to apprise those
at or near the crossing of the approach of

the train must be regarded as negligence) ;

Southern R. Co. t. Winchester, 105 S. W.
107, 32 Ky. L. Rep. 19; Louisville, etc., R.
Co. V. Cooper, 65 S. W. 795, 23 Ky. L. Rep.
1658; Louisville, etc., R. Co. v. Ward, 44
S. W. 1112, 19 Ky. L. Rep. 1900.

Nehraska.— Geist v. Missouri Pac. R. Co.,

62 Nebr. 309, 87 N. W. 43.

'Sorth Carolina.— Butts v. Atlantic, etc.,

R. Co., 133 N. C. 82, 45 S. E. 472; Edwards
t. Atlantic Coast Line R. Co., 132 N. C. 99,
43 S. E. 585.

Ohio.— Wheeling, etc., R. Co. v. Parker, 29
Ohio Cir. Ct. 1.

Wisconsin.— Piper v. Chicago, etc., R. Co.,

77 Wis. 247, 46 N. W, 165.

United States.— Continental Imp. Co. v.

, Stead, 95 U. S. 161, 24 L. ed. 403; Morris v.

Chicago, etc., R. Co., 26 Fed. 22.

England.— Gray i\ North Eastern R. Co.,

48 L. T. Rep. N. S. 904.

Canada.— Smith v. Niagara, etc., R. Co.,

9 Ont. L. Rep. 158, 4 Out. Wkly. Rep. 526;
Beckett v. Grand Trunk R. Co., \6 Ont. App.
174 [affirmed in 16 Can. Sup. Ct. 713]

;

Peart v. Grand Trunk E. Co., 10 Ont. App.
191.

See 41 Cent. Dig. tit. "Railroads," § 990.

Crossing signals must be given at such
times and places, taking into consideration
the speed of the train, obstructions to sound,
and all other circumstances as will enable a
careful and prudent man to act upon the

warning. Chesapeake, etc., E. Co. v. Steele,

84 Fed. 03, 29 C. C. A. 81.

Precautions as to bell.— It is the duty of a
railroad company to supply an engine with
a bell which is adequate for the purpose and
its duty in this regard is not discharged if

the bell is cracked or otherwise defective and
does not sound loud enough to warn persons
under ordinary circumstances. Northern
Pac. R. Co. V. Krohne, 86 Fed. 230, 29
C. C. A. 674.
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particularly where such signals or warnings are required by statute," and the
circumstances may be such that a failure to sound the whistle will be at least

evidence of negligence notwithstanding the sounding of it is prohibited by statute

or ordinance.*' A bell should be rung not only before crossing a street but so

long as there is danger of encountering passers-by; ** but in the absence of statute

it is not necessary to sound both bell and whistle/" or to sound them continuously
while passing a public crossing.^" In most jurisdictions the giving of signals

is now regulated by statute or ordinance/' under which it is variously required

that a beU shall be rung or a whistle soimded/^ either being sufficient under some

The mere fact that the bell was rung does
not shi.'w that suflScient warning was given,

since it may have been rung in some manner
and yet not have constituted a warning,
under all the surroundings. Stewart v. Long
Island R. Co., 54 N. Y. App. Div. 623, 66
N. Y. f<uppl. 436 [affirmed in 166 N. Y. 604,

59 N. E. 1130].
Where a gate and flagman are maintained

ar. the crossing there is no obligation upon
the railroad company to ring a bell or sound
a whistle if the gates are up and the engineer
does not know it ; but if he does know the fact

or if from his position he ought to have
known it, it is for the jury to determine
whether bis failure to ring the bell or sound
the whistle is negligence. Edgerley v. Long
Island R. Co., 46 N. Y. App. Div. 284, 61

N. Y. Suppl. 677, 44 N. Y. App. Div. 476, 60
N. Y. Suppl. 1062.
FaUure to sound a bell or whistle is not

negligence per se in the absence of statute;

it is merely evidence of negligence to be con-

sidered by the jury in connection with other

circumstances of the case. Brown v. Mil-

waukee, etc., R. Co., 22 Minn. 165; Vande-
water v. New York, etc., R. Co., 135 N. Y.

583, 32 N. E. 636, 18 L. R. A. 771 [reversing

63 Hun 186, 17 N. Y. Suppl. 652]; Cordell

V. New York Cent., etc., R. Co., 64 N. Y. 535
[reversing 6 Hun 461] ; Hermans v. New
York Cent., etc.. R. Co., 17 N. Y. Suppl. 319

[affirmed in 137 N. Y. 558, 33 N. E. 337];
Austin V. Staten Island Rapid Transit Co.,

14 N. Y. Suppl. 923; Bleyle v. New York
Cent., etc., R. Co., 11 N. Y. St. 585 [affirmed

in 113 N. Y. 626, 20 N. E. 877]; Butts v.

Atlantic, etc., R. Co., 133 N. C. 82, 45 S. E.

472. But see Galena, etc., R. Co. v. Dill, 22

111. 265, holding that an omission to give a
signal by sounding a, bell or whistle is not

of itself evidence of negligence.

46. Illinois.— Peoria, etc., R. Co. v. Silt-

man, 67 111. 72; Baltimore, etc., R. Co. v.

Wetmore, 65 HI. App. 292.

Indiana.— Cleveland, etc., R. Co. v. Carey,

33 Ind. App. 275, 71 N. E. 244.

Kentucky.— Louisville, etc., R. Co. v.

Lucas, 98 S. W. 308, 99 S. W. 959, 30 Ky.
L. Rep. 359, 539; Louisville, etc., R. Co. V.

Sander, 92 S. W. 937, 29 Ky. L. Rep. 212.

New York.— Renwick v. New York Cent.

R. Co., 36 N. Y. 132, 1 Transcr. App. 46, 34

How. Pr. 91.

South Carolina.— Mack v. South-Bound, 52

S. C. 323, 29 S. E. 905, 68 Am. St. Rep. 913,

40 L. R. A. 679, holding, however, that the

omission of the statutory signals does not

show a presence or want of ordinary care
since the giving of the signals is a circum-
stance to be considered by the jury as prov-

ing negligence.

Texas.— Missouri, etc., R. Co. v. Magee,
92 Tex. 616, 50 S. W. 1013 [affirming (Civ.

App. 1899) 49 S. W. 156]; Missouri, etc., R.
Co. V. Brantley, 26 Tex. Civ. App. 11, 62
S. W. 94; Texas, etc., R. Co. v. Moseley,
{Civ. App. 1000) 58 S. W. 48.

Canada.— Sibbald v. Grand Trunk R. Co.,

11 Can. L. T. Oce. Notes 36, 18 Ont. App.
184 [affirming 19 Ont. 164].

See 41 Cent. Dig. tit. "Railroads," § 990.

And see infra, X, F, 7, i.

47. Bracken v. Pennsylvania R. Co., 32
Pa. Super. Ct. 22, holding that where a, rail-

road company runs a train at the rate of

forty miles an hour within the limits of a
city, and fails properly to operate the safety
gates at a crossing, and an accident results,

it may be shown that no whistle was sounded
at the crossing, although an ordinance of the
city prohibited the sounding of the whistle.
48. Whiton v. Chicago, etc., R. Co.. 29

Fed. Cas. No. 17,597, 2 Biss. 282 [affirmed
in 13 Wall. 270, 20 L. ed. 571].

49. Spencer v. Illinois Cent. R. Co., 29
Iowa 55 ; Edwards v. Atlantic Coast Line R.
Co., 132 N. C. 99, 43 S. E. 585.
50. Paducah, etc., R. Co. v. Moehl, 12 Bush

(Ky.) 41; Keller v. Philadelphia, etc., R.
Co., 214 Pa. St. 82, 63 Atl. 413, holding that
there is no imperative duty on a railroad
company running its trains over public
streets to continuously give danger signals.

A failure to keep the whistle " constantly "

sounding between the whistle post and the
crossing does not, under ordinary circum-
stances, constitute negligence, under a stat-

ute (Conn. Gen. St. § 3554), requiring the
bell or whistle to be sounded occasionally
within such distance, although the crossing
is dangerous by reason of obstructions to
view or hearing. Tessmer v. New York, etc.,

R. Co., 72 Conn. 208, 44 Atl. 38.
51. See cases cited infra, notes 1:3-61.

A municipal ordinance which prohibits a
railroad company from sounding any whistles,
but expressly provides that it shall not be
prohibited from giving signals necessary for

the protection of life and property, in no way
affects the statutory duty on the part of the
company to give signals of the approach of
trains to a crossing. Cleveland, etc., R. Co.
V. Carey, 33 Ind. App. 275, 71 N. E. 244.

52. East Tennessee, etc., R. Co. v. Deaver,
79 Ala. 216 (under Code, par. 1699); St.

|X, F, 7, e]
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statutes; ^ that a bell only shall be rung at certain crossings as in cities; ^ that

such signals shall be given at or within a certain distance from the crossing, usually

eighty rods ;
^° and that the ringing shall continue,^" or the bell or whistle be sounded

continuously,^' until the crossing is passed or reached.^* Under a statute requiring

a bell or whistle to be sounded at a certain distance from a crossing, sounding

it only beyond that distance is negUgence,^" unless it is within such distance that

a person at the crossing possessed of ordinarily good hearing could hear."" But
an omission to ring the bell or sound the whistle after the crossing is passed is

not negligence, where the statute requires the signal to be given only when
approaching a crossing. "'

Louis, etc., E. Co. i'. Pflugmaclier, 9 111. App.
300.

53. Chicago, etc., R. Co. r. Sack, 129 111.

App. 58; St. Louis, etc., R. Co. x. Pflug-

maclier, 9 111. App. 300; Tyler r. Old Colony
E. Co., 157 Mass. 336, 32 N. E. 227.

54. East Tennessee, etc., R. Co. r. ilarkens,

88 Ga. 60, 13 S. E. 855, 14 L. R. A. 281
(holding that the statute requires the bell

to be tolled on approaching crossings in

cities, towns, and villages without reference

to the distance between the crossing and the

point at which the train starts) ; Coffin v.

St. Louis, etc., R. Co., 22 Mo. App. 601.

55. Arkansas.—• St. Louis, etc., R. Co. v.

Tomlinson, 78 Ark. 251, 94 S. \V. 613.

Connecticut.— Andrews !'. Xew York, etc.,

E. Co., 60 Conn. 293, 22 Atl. 566 (holding

that the eighty rods from the crossing may
be eighty rods in a direct line, instead of the

curved line of the track) ; Bates v. New
York, etc., R. Co., 60 Conn. 259, 22 Atl. 538.

Iowa.— Pratt r. Chicago, etc., R. Co., 107

Iowa 287, 77 N. W. 1064, holding that under
Code, § 2072, requiring that a locomotive
whistle be sounded sixty yards before a
crossing is reached except in cities and towns
unless required by an ordinance thereof, a

railroad company is under no duty to sound
the whistle within the limits of a town hav-

ing no such ordinance.

Kansas.— ilissouri Pac. E. Co. r. Pierce,

33 Kan. 61, 5 Pac. 378, holding that under

Comp. Laws (1879), c. 23, § 60, requiring

that a steam whistle shall be sounded three

times, " at least eighty rods from the place

whei-e the railroad shall cross any public

road or street, except in cities and villages,"

the omission of such signal in a city is not
negligence.

Kentucky.— Xashville, etc., E. Co. r. Hig-

gins, 92 S." W. 549, 29 Ky. L. Rep. 89, fifty

rods.

Texas.— Hawkins v. Missouri, etc., R. Co.,

36 Tex. Civ. App. 633, 83 S. W. 52; Gal-

veston, etc., R. Co. V. Duelm, (Civ. App.
1893) 23 S. W. 596.

Virginia.—-Norfolk, etc., R. Co. v. Scruggs,

105 Va. 166, 52 S. E. 834 (three hundred
yards) ; Simons v. Southern R. Co., 96 Va.
152, 31 S. E. 7 (three hundred yards).

United States.— Texas, etc., R. Co. v.

Bryant, 56 Fed. 799, 6 C. C. A. 138.

See 41 Cent. Dig. tit. "Railroads," § 990.

The real question, under such statutes, is,

was the whistle sounded, and in a proper

manner, and substantially at the place fixed

[X. F, 7, e]

by law and where it would be likely to be

heard by those for whose benefit it is re-

quired. Andrews v. Xe.v York, etc., R. Co.,

60 Conn. 293, 22 Atl. 566.

56. Hawkins v. Missouri, etc., R. Co., 36
Tex. Civ. App. 633, 83 S. W. 52; Galveston,
etc., R. Co. V. Duelm, (Tex. Civ. App. 1893)
23 S. W. 596.

A statute providing that the whistle shall

be sounded " at intervals " within a given
distance does not require the whistle to be

sounded " continuously " within that distance.

Green r. Southern Pac. E. Co., 122 Cal.

563, 55 Pac. 577.
A statute requiring that the locomo-

tive " whistle shall be blown or bell rung "

at least eighty rods from a public crossing,

and that the "bell shall be kept ringing"'
until the train shall have passed the crossing,

does not require both the whistle to be blown
and the bell rung; and it is sufficient that
the whistle is blown at a distance of at least

eighty rods before the crossing is reached
without continuing the blowing until the
crossing is passed. Missouri, etc., E. Co. f.

KirschoflFer, (Tex. Cir. App. 1893) 24 S. W.
577.

57. St. Louis, etc., R. Co. v. Tomlinson, 78
Ark. 251, 94 S. W. 613; Toledo, etc., R. Co.
V. Cline, 31 111. App. 563 ; Ohio, etc., R. Co.
r. McDaneld, 5 Ind. App. 108, 31 X. E. 836.

58. Suburban R. Co. r. Balkwill, 195 111.

535, 63 N. E. 389 [affirming 94 111. App.
454].
The bell or whistle shall be sounded con-

tinuously or alternately until the engine has
reached the highway, imder Ky. St. (1903)
§ 786. Nashville, etc., R. Co. i-. Higgins, 92
S. W. 549, 29 Ky. L. Rep. 89.

59. Bates i'. New York, etc., R. Co., 60
Conn. 259, 22 Atl. 538; Simons v. Southern
R. Co., 96 Va. 152, 31 S. E. 7, holding that
sounding a loud long blast four hundred and
eighty-four yards from a crossing cannot be
said, as a. matter of law, to be a sufficient

substitute for at least two sharp blasts not
less than three hundred yards from the cross-

ing, as required by Acts Assembly (1893-
1894), p. 827. But sea Houston, etc., R. Co.
V. O'Neal, 91 Tex. 671, 47 S. W. 95 [reversing
(Civ. App. 1898) 45 S. W. 921].
60. Texas, etc., R. Co. v. Bryant, 56 Fed.

799, 6 C. C. A. 138. But see Havens v. Erie
R. Co., 53 Barb. (N. Y.) 328 [reversed on
other grounds in 41 N. Y. 296].

61. Wilson V. Rochester, etc., K. Co.. 16
Barb. (N. Y.) 167.
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d. Lookouts."^ In addition to sounding the bell or whistle or giving other

signals, it is also the duty of employees in charge of an engine or train to use

ordinary care in keeping a proper lookout at a public crossing to prevent injury,

and if they fail to do so, whereby an injury is caused, it is negHgence for which
the railroad company i^ Hable,"^ and if they see or might by due care and pre-

caution see an obstruction on the track, it is their duty to use every means in their

power to prevent a coUision.^" This duty ordinarily devolves upon the engineer, °^

but it may also devolve upon the fireman, °° and under some circumstances it

62. Lookouts on backing trains see supra,

X, F, 6, c.

63. Arkansas.— St. Louis, etc., R. Co. v.

Denty, 63 Ark. 177, 37 S. W. 719, holding that
it is a question for the jury whether a failure

to keep a proper lookout was the cause of the
accident, it being admitted that the fireman
was not keeping a lookout and the engineer
testifying that, although keeping a lookout,

he did not see the person injured.

California.— Eobinscn v. Western Pac. R.
Co., 48 Cal. 409 ; Zipperleu v. Southern Pac.
R. Co., 7 Cal. App. 20G, 93 Pac. 1049.

Illinois.— Toledo, etc., R. Co. v. Cline, 31
111. App. 563.

Kentucky.— Louisville, etc., R. Co. v. Davis,
106 S. W. 304, 32 Ky. L. Rep. 580; Southern
R. Co. V. Winchester, 105 S. W. 167, 32 Ky.
L. Rep. 19; Louisville, etc., E. Co. v. Taylor,
104 S. W. 776, 31 Ky. L. Rep. 1142; Louis-
ville, etc., R. Co. V. Dick, 78 S. W. 914, 25
Ky. L. Rep. 1831; Louisville, etc., R. Co. v.

Cooper, 65 S. W. 795, 23 Ky. L. Rep. 1658;
Crowley ». Louisville, etc., R. Co., 55 S. W.
434, 21 Ky. L. Rep. 1484, holding that it is

gross negligence to rvin a train over a public
crossing in a city at Ihe rate of lifteen or six-

teen miles an hour, without keeping a lookout
in front, especially when the noise of a, pas-

senger train tends to obstruct the sound of

the bell.

Maine.— Garland v. Maine Cent. R. Co.,

85 Me. 519, 27 Atl. 615.
Missouri.— Holmes v. Missouri Pac. R. Co.,

207 Mo. 149, 105 S. W. 624 ; Hi'lz v. Missouri
Pac. R. Co., 101 Mo. 36, 13 S. W. 946.

North Carolina.— Bradley r. Ohio River,

etc., R. Co., 126 N. C. 735, 36 S. E. 181 (hold-

ing that a failure of tlMwe in charge of a
moving train to keep u, lookout when ap-

proaching a crossing is negligence where such
lookout would have saved life) ; Bullock v.

Wilmington, etc., R. Co., 105 N. C. 180, 10

S. E. 988.

North Dakota.— Johnson v. Great North-
ern R. Co., 7 N. D. 284, 75 N. W. 250 ; Bishop
V. Chicago, etc., R. Co., 4 N. D. 536, 62 N. W.
605.

Ohio.— Wheeling, etc., R. Co. ;. Parker, 29
Ohio Cir. Ct. 1.

Pennsylvania.— Keller v. Philadelphia, etc.,

R. Co., 214 Pa. St. 82, 63 Atl. 413; Pitts-

burg;, etc., R. Co. V. Uxrnn, 56 Pa. St.

280.

Texas.— Paris, etc., R. Co. v. Calvin, (Civ.

App. 1907) 103 S. W. 42S [affirmedm (1908)

106 S. W. 879] ; San Antonio, etc.. R. Co. v.

Mertink, (Civ. App. 1907) 102 S. W. 153
[reversed on other grounds in (1907) 105
B. W. 485] ; Missouri, etc., K. Co. v. Jackson,

[611

(Civ. App. 1905) 90 S. W. 702, 88 S. W.
406; Galveston, etc., R. Co. v. VoUrath, 40
Tejc. Civ. App. 46, 89 S. W. 279; Missouri,

etc., R. Co. V. Matherly, 35 Tex. Civ. App
604, 81 S. W. 589 ; Gulf, etc., R. Co. v. Pen-

dery, 14 Tex. Civ. App. 60, 36 S. W. 793.

Virginia.— Virginia Midland R. Co. y

White, 84 Va. 498, 5 S. E. 573, 10 Am. St.

Rep. 874.

See 41 Cent. Dig. tit. "Railroads," § 991
Keeping a lookout on one side is insuffi-

cient where, on account of a curve in the road,

it is also necessary to keep a lookout on the

opposite side to protect persons passing over
a crossing. St. Louis, etc., R. Co. v. Tomlin-
son, 78 Ark. 251, 94 S. W. 613.

64. Louisville, etc., R. Co. v. Dick, 78
S. W. 914, 25 Ky. L. Rep. 1831; Pittsburg,

etc., R. Co. V. Dunn, 56 Pa. St. 280. And
see infra, X, F, 9.

65. Robinson v. Western Pac. R. Co., 48 Cal.

409 ; Louisville, etc., R. Co. v. Creighton, 106
Ky. 42, 50 S. W. 227, 20 Ky. L. Rep. 1691,

1898 (holding that an engineer is negligent in

withdrawing his attention even momentarily
from the track in front of him in passing
along the streets of a populous city) ; Cheney
V. New York Cent., etc., R. Co., 16 Hun
(N. Y.) 415; Wilds v. Hudson River R. Co.,

33 Barb. (N. Y.) 503 [reversed on other
grounds in 24 N. Y. 430] ; Texas, etc., R. Co.

V. Lowry, 61 Tex. 149 (holding that it is

the duty of an engineer before starting his
engine across a street not only to give timely
warning of his intention but also to see

whether his train will be likely to strike

a traveler or scare his horses )

.

Aai engineer is chargeable with having seen
whatever he would see while in the proper
discharge of his .respective duties. New York,
etc., R. Co. V. Kistler, 66 Ohio St. 326, 64
N. E. 130.

An engineer is not expected to see anything
on the sides of the right of way further than
his eye may take in objects within the range
of vision while looking ahead along the track.

New York, etc., R. Co. v. Kistler, 66 Ohio St.

326, 64 N. E. 130.

If an engineer fails to give the ^sual signals
it is his duty to keep a more vigilant watch
along the track. Hinkle v. Richmond, etc., R.
Co., 109 N. C. 472, 13 S. E. 884, 26 Am. St.

Rep. 581.

66. St. Louis, etc., R. Co. v. Denty, 63
Ark. 177, 37 S. W. 719 (holding that a rail-

way company cannot be said, as a matter of

law, to be free from negligence where its

fireman neglects to keep a lookout on his

side of the track at a village crossing) ; Wilds
V. Hudson River R. Co., 33 Barb. (N. Y.) 503

[X, F, 7, d]
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may be the duty of other employees in charge of or employed upon the train to
keep a lookout. °'

e. At What Crossings Required— (i) In General. As a general rule sig-

nals by bell and whistle are required only at crossings of properly estabUshed
public highways/^ but at such crossings they must be given notwithstanding the
railroad company has established at such crossing a gate under the care of a flag-

man. °° Under the various statutes it is required that such signals shall be given
only at crossings over traveled pubhc roads or streets,™ or at which whistle posts

[reversed on other grounds in 24 N. Y.
430].

That the fireman in performing his duties

got into a position where he could not look
ahead cannot be regarded as negligence.
Brammer r. Norfolk, etc., R. Co., 104 Va. 50,
51 S. E. 211 ("hooking" fire); O'Brien c.

Wisconsin Cent. R. Co., 119 Wis. 7, 96 N. W.
424.

A fireman is not negligent in shoveling coal
into the furnace instead of keeping a lookout
as the engine passes along the streets of a
city. Louisville, etc., E. Co. v. Creighton,
106 Ky. 42, 50 S. W. 227, 20 Ky. L. Rep.
1691, 1898.

67. Robinson v. Western Pac. R. Co., 48
Cal. 409, holding that tlie railroad company
should provide a lookout upon whose signals
that the track is clear the engineer may act.

Where trainmen have reason to anticipate
the presence of persons who may be injured
by the movements of the train, it is their
duty to be on the alert to discover such per-
sons and if an injury occurs by their failure
to use care, the railroad company is liable;

but where the railroad company has a right
to anticipate a clear track there is no duty
to be on the lookout. Thompson v. Missouri,
etc., R. Co., 93 Mo. App. 548, 67 S. W. 693.
The failure of a flagman to keep a lookout

is not negligence, that not being a part of his
duty. Louisville, etc., R. Co. v. Creighton,
106 Ky. 42, 50 S. W. 227, 20 Ky. L. Rep.
1691, 1898.

68. Illinois.— Mobile, etc., R. Co. v. Davis,
130 111. 146, 22 N. E. 850 [affirming 31 111.

App. 490] ; Pennsylvania Co. r. Backes, 35
111. App. 375 [affirmed in 133 111. 255, 24
N. E. 563].
Kentucky.— Louisville, etc., R. Co. r. Sur-

vant, 96 Ky. 197, 27 S. W. 999, 16 Ky. L. Rep.
545.

Missouri.— Maxey v. Missouri Pac. R. Co.,

113 Mo. 1, 20 S. W. 654.

Texas.— Missouri Pac. R. Co. v. Lee, 70
Tex. 496, 7 S. W. 857, holding that Rev. St.

(1897) § 4231, applies equally to roads made
public by dedication and to those established
by statutory proceedings.

Canada.— Casey v. Canadian Pac. R. Co.,

15 Out. 574.

See 41 Cent. Dig. tit. "Railroads," § 993.
In Illinois under Rev. St. c. 114, § 68, the

phrase, " any public highway," includes a
much used and traveled highway whether or
not it has been formerly and legally estab-
lished (Cleveland, etc., R. Co. v. Baker, 106
111. App. 500), and does not apply only to

roads defined to be public highways by c. 121,

§ 1, relating to roads and bridges (Chicago,

[X, F, 7, d]

etc., R. Co. v. Dillon, 24 111. App. 203 [af-

firmed in 123 111. 570, 15 N. E. 181, 5 Am.
St. Rep. 559]).
Where a whistle post has been erected at

a proper distance from a crossing by the
railrbad company in order to notify the engi-

neer where to give warning and the public
are led to believe that a signal will be given
at the post it is negligence on the part of an
engineer passing it to fail to sound the
whistle at such post. Hinkle v. Richmond,
etc., R. Co., 109 N. C. 472, 13 S. E. 884, 26
Am. St. Rep. 581.

A place in a railroad company's yard wher.-

the public have for a long time been accus-

tomed to cross the track, solely by the suffer-

ance of the company, is not a " public cross-

ing" within the meaning of Mo. Rev. St.

(1889) § 2608, relating to signals at cross-

ings. Gurley c. Missouri Pac. R. Co., 104

Mo. 211, 16 S. W. 11.

69. Whelan r. New York, etc., R. Co.. 38

Fed. 15.

70. State r. St. Joseph, etc., R. Co., 46 Mo.
App. 466 (holding that under Rev. St. (1889)

§ 2608, a road which has been traveled and
worked from ten to fifteen years is " a trav-

eled public road"); Byrne r. New York
Cent., etc., R. Co., 94 N Y. 12 [reversing

28 Hun 438] (holding that the road or street

must be traveled as well as public, and that
therefore the company's failure to ring a bell

at an alley crossing which is not used for

travel does not per se render it liable for

damages) ; Cordell v. New York Cent, etc.,

R. Co., 64 N. Y. 535 [reverstng 6 Hun 461]
(holding that a highway crossing a railroad

track, although it has been regularly laid

out, is not " a public traveled road or street

"

within the meaning of Laws (1854), c. 282,

§ 7, until the notice of its laying out has
been served upon an officer of the railroad

company as required by Laws (1853), c. 52) ;

Ewen r. Chicago, etc., R. Co., 38 Wis. 613
(holding that the statutory requirements ap-

ply to all actually traveled streets within the

city limits, although such only by user, and
not merely to streets dedicated by recorded

plats, or laid out and adopted by the munici-
pal authorities)

.

A crossing provided by a railroad company
across its own ground for ingress or egress

from its depot is not a "traveled public
road " within the meaning of Wagner St.

p. 310, § 338, requiring a bell or whistle to

be sounded at such crossing. Hodges r. St.

Louis, etc.. E. Co., 71 Mo. 50; Bauer r. Kan-
sas Pae. R. Co., 69 Mo. 219.

That the crossing has been discontinued
by the commissioners of highways on condi-
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have been erected; " and under some statutes such signals are required whether
the crossing is over a town or city street or over a public road in the country,'^

although other statutes apply only to pubUc crossings in the country.'^ Under
some statutes also such signals are required only at grade* crossings, and not at

crossings over or under the railroad/'' unless the circumstances at the crossing are

such that reasonable care and prudence require them to be given; '" wMle under
other statutes they are required where the railroad runs under the highway or

crosses it by a bridge or other structure.'"

tion that the railroad company shall open
another road does not relieve it from the
statutory duty of giving warning on the ap-
proach of trains so long as the new road is

not prepared for travel. Rodrian v. New
York, etc., R. Co., 7 N. Y. Suppl. 811 ire-

versed on other grounds in 125 N. Y. 526,
26 N. E. 741].
"A traveled place " under South Carolina

Gen. St. § 14.83, is not a mere crossing by
sufferance, but a place where the public have
a legal right to cross, if not by express grant,
by adverse user (Hankinson v. Charlotte,
etc., R. Co., 41 S. C. 1, 19 S. E. 206; Barber
V. Richmond, etc., R. Co., 34 S. C. 444, 13
S. E. 630) ; and the mere fact that the com-
pany has left the crossing open when cars
have remained there any length of time is

not of itself proof of such acquisition (Han-
kinson r. Charlotte, etc., R. Co., supra). Nor
is a bridge, which the public has been accus-
tomed to pass over, but at the end of which
there is a notice to keep oflf, and on which
the president of the railroad has refused to
allow a plank to be laid, a " traveled place "

within the meaning of such statute. Ring-
staff V. Lancaster, etc., R. Co., 64 S. 0. 546,
43 S. E. 22.

In Massachusetts a road is not a " trav-
eled place " within the meaning of Pub. St.

c. 112, § 163, unless the railroad company has
been requested, in writing, by the selectmen,
or required by the county commissioners, to

erect and maintain warning boards at the
crossing. Coakley v. Boston, etc., R. Co., 159
Mass. 32, 33 N. E. 930.
A highway within section 256 of the Eng-

lish Railway Act (18S8), requiring a bell to
be rung or a whistle to be sounded on ap-
proaching a crossing over a highway, means
a public highway which is so as of right.

Royle v. Canadian Northern B. Co., 14 Mani-
toba 275. See also Schubrinck v. Canada At-
lantic R. Co., 8 Can. L. T. Occ. Notes 438;
Bennett v. Grand Trunk R. Co., 3 Ont. 446.
A railway side-track which crosses a public

highway is included within a crossing stat-
ute requiring signals to be given. Bryson r.

Southern R. Co., 3 Ga. App. 407, 59 S. E.
1124.

71. Nashville, etc., R. Co. r. Seaborn, 85
Tenn. 391, 4 S. W. 661 (construing Milliken
& V. Code, § 1298, pts. 1, 2) ; Southern R.
Co. V. Elder, 81 Fed. 791, 26 C. C. A. 615.

72. Mobile, etc., R. Co. v. Davis, 130 HI.

146, 22 N. E. 850 [affirming 31 111. App.
490].

73. Louisville, etc.. R. Co. r. French, B9
Miss. 121, 12 So. 338 (holding that Code,

% 1048, does not apply to towns but to high-

ways in the country) ; Bleyle v. New York
Cent., etc., R. Co., 11 N. Y. St. 585 [afflr:ned

in 113 N. Y. 626, 20 N. E. 877].
74. Illinois.— Cleveland, etc., R. Co. v.

Halbert, 179 111. 196, 53 X. E. 623 Ireiersing

75 111. App. 592].
Massachusetts.— Com. v. Boston, etc., R.

Co., 133 Mass. 383.

Neto York.— Skinner f. Xew York, etc., R.
Co., 64 N. Y. Suppl. 325.

Pennsylvania.— Black v. Bessemer, etc., R.

Co., 216 Pa. St. 173, 65 Atl. 405, 116 Am. St.

Rep. 766; Farley v. Harris, 186 Pa. St. 440,

40 Atl. 798.

Texas.— Missouri, etc., R. Co. v. Thomas.
87 Tex. 282, 28 S. W. 343.

Virginia.— Norfolk, etc., R. Co. v. Scruggs,
105 Va. 166, 52 S. E. 834, holding that under
Code (1904), § 1294d, subs. 24, 38, the com-
pany is no longer required to blow the
whistle on approaching a place where the
railroad crosses a highway by means of a
bridge over the highway.

Wisconsin.— Barron v. Chicago, etc., R. Co.,

89 Wis. 79, 61 N. W. 303; Jenson r. Chicago,
etc., R. Co., 86 Wis. 589, 57 N. W. 359, 22
L. R. A. 680.

See 41 Cent. Dig. tit. "Railroads," § 993.

At common law it is not negligence to fail

to give signals on approaching a highway
which the railroad crosses on a trestle.

Cooper r. Charleston, etc., R. Co., 65 S. C.

214, 43 S. E. 682.
Where a traveler has a clear vie-'"' of a

railroad for fifteen hundred feet while ap-
proaching an overhead crossing, the railroad
company is under no duty to signal the ap-
proach of a train. Black ;;. Bessemer, etc.,

R. Co., 216 Pa. St. 173, 65 Atl. 405, 116 Am.
St. Rep. 766.

75. Skinner ik New York, etc., R. Co.,

64 N. Y. Suppl. 325 (holding that a
railroad company owes no duty to give
a warning where its road passes over

a highway by an elevated structure, un-
less it observes that a person at or near the
crossing is in a dangerous position) ; Farley
V. Harris, 186 Pa. St. 440, 40 Atl. 798; Penn-
sylvania R. Co. t'. Barnett, 59 Pa. St. 259,
98 Am. Dec. 346; Louisville, etc., R. Co. v.

Sawyer, 114 Tenn. 84, S6 R. W. 386, 108
Am. St. Rep. 881, 69 L. R. A. 662 (holding
that where a railroad crosses a public road
on an overhead grade no absolute duty rests
upon the company to give a warning to
travelers of the approach of a train by
the usual signals ; but if the place is danger-
ous the company must warn travelers on the
highway of such approach).

76. Rupard v. Chesapeake, etc., R. Co., 88

[X,F,7, e,(i)]
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(ii) Private Crossings and Crossings by License or Custom. As
a general rule it is not negligence on the part of a railroad company either at

common law or by statute to fail to give signals at a private crossing/' although
the person injured is"permitted by the railroad company to construct and use such
crossing/* unless the conditions at the particular crossing are such that reasonable

care and prudence require them to be given. '° But where the railroad company
has by its acts induced, invited, or permitted the public to use a crossing as a
pubhc crossing,'" and has adopted the custom of giving the usual signals therefor

Ky. 280, 11 S. W. 70, 10 Ky. L. Rep. 1023, 7
L. R. A. 316; Chesapeake, etc., R. Co. Co. v.

Ogles, 73 S. W. 751,' 24 Ky. L. Rep. 2160;
Toledo, etc., R. Co. v. Jump, 50 Ohio St. 651,
35 N. E. 1054, construing Rev. St. § 3336.

77. Illinois.— Wabash, etc., R. Co. v. Nei-
kirk, 15 IlL App. 172.

loica.— Hartman v. Chicago, etc., R. Co.,

132 Iowa 582, 110 N. W. 10; Defrieze v.

Illinois Cent. R. Co., (1903) 94 N. W. 505.
Kentucky.— Davis v. Chesapeake, etc., R.

Co., 116 Ky. 144, 75 S. W. 275, 25 Ky. L.
Eep. 342 lopinion in 70 S. W. 857, 24 Ky.
L. Rep. 1125, withdrawn] ; Early v. Louis-
viUe, etc., R. Co., 115 Ky. 13, 72 S. W. 348,
24 Ky. L. Rep. 1807; Louisville, etc., E. Co.
V. Bodine, 109 Ky. 509, 59 S. W. 740, 23 Ky.
Ii. Hep. 147, 56 L. R. A. 506; Louisville, etc.,

E. Co. V. Survant, 96 Ky. 197, 27 S. W. 999,
16 Ky. L. Eep. 545, 44 S. W. 88, 19 Ky. L.
Rep. 1516; Johnson r. Louisville, etc., E.
Co., 91 Ky. 651, 25 S. W. 754; Hoback v.

XouisviDe, etc., R. Co., 99 S. W. 241, 30 Ky.
L. Rep. 476, in a sparsely settled neighbor-
hood in the country.

Maryland.—Annapolis, etc., E. Co. v. State,
lt)4 Md. 659, 65 Atl. 434; Philadelphia, etc.,

E. Co. V. Fromk, 67 Md. 339, 10 Atl. 204, 307,
1 Am. St. Rep. 390.

Minnesota.— Locke v. St. Paul, etc., R. Co.,

15 ilinn. 350.

Missouri.— Sites v. Knott, 197 Mo. 684, 96
S. W. 206 (holding this to be true where the
railroad company had not recognized the
right of the public to cross the track, and did
not by its conduct indicate a recognition of

such right); Ayres v. Wabash E. Co., 190
Mo. 228, 88 S. W. 608; Maxey v. Missouri
Pac. E. Co., 113 Mo. 1, 20 S. W. 654.

South Carolina.— Fletcher v. South Caro-
lina, etc., R. Co., 57 S. C. 205, 35 S. E. 513;
Barber r. Richmond, etc., E. Co., 34 S. C.

444, 13 S. E. 630.

United States.— Eeynolds v. Great North-
ern E. Co., 69 Fed. 808, 16 C. C. A. 435, 29
L. R. A. B5, holding that N. D. Comp. Laws
(1887T, § 3016, does not require signals to

be given at private crossings, although lo-

cated on a section line which might under a
statute be opened as a road.

See 41 Cent. Dig. tit. "Railroads," § 994.

78. Sanborn v. Detroit, etc., E. Co., 91
Mich. 538, 52 N. W. 153, 16 L. E. A. 119, not
negligence as a matter of law.

79. Chicago, etc., R. Co. v. Sanders, 154

111. 531, 39 N. E. 481 laffirming 55 111. App.

87] ; Hartman v. Chicago Great Western E.

Co., 132 Iowa 582, 110 N. W. 10; Loiiisville,

etc., R. Co. V. Bodine, 109 Ky. 509, 59 S. W.
740, 23 Ky. L. Eep. 147, 56 L. R. A. 506;

[X, F, 7, e, (II)]

Ayres v. Waba.sh, etc., R. Co., 190 Mo. 228,
88 S. W. 608, holding that, in the absence of
statute, the failure of a railroad company to

sound a bell or whistle on approaching a pri-

vate crossing is not negligence per se but
that whether it is negligence or not depends
upon the circumstances of the case.

80. Iowa.— Hartman v. Chicago Great
Western R. Co., 132 Iowa 582, 110 N. W. 10,

holding that where a railroad company di-

verts travel to a private crossing by obstruct-

ing a public crossing, the private crossing
must so far be treated as a public crossing as

to require the use of statutory signals by
approaching trains.

Kentucky.— Connell v. Chesapeake, etc., E.
Co., 58 S. W. 374, 22 Ky. L. Eep. 501, holding
that evidence that a certain part of a railroad

track had for more than live years been noto-
riously used as a public passway from one
part of the city to the other, with the acqui-

escence of the railroad company, is admissible
to fix a duty upon the company to give sig-

nals on the approach of trains at that point
and keep a lookout for persons on the track.

Minnesota.— Westaway r. Chicago, etc., E.
Co., 56 Minn. 28, 5 N. W. 222; Locke v. St.

Paul, etc., E. Co., 15 Minn. 350, holding that
the fact that a railroad company spikes down
heavy rails at a railroad crossing is not such
a recognition of the public use of the road
as will charge it with the duty of giving the

statutory signals.

Missouri.— Sites v. Knott, 197 Mo. 684, 96
S. W. 206.

Nebraska.—Chicago, etc., E. Co. v. Metcalf,

44 Nebr. 848, 63 N. W. 51, 28 L. E. A. 824,

holding that Comp. St. c. 16, § 104, relating

to signals at railroad crossings, applies to

roads used by the public, although not dedi-

cated as public highways.
New York.— Bvrne v. New York (3ent., etc.,

E. Co., 104 N. Y. 362, 10 N. E. 539, 58 Am.
Eep. 512 (holding that at a place where,
although not a public highway, there is a
crossing constantly and notoriously used as

such by the public without objection on the

part of the company, the company is bound to

give some reasonable warning of the approach
of trains, although not absolutely bound to

ring a bell or blow a whistle) ; Cranston r.

New York Cent., etc., E. Co., 57 Hun 590,

11 N. Y. Suppl. 215 [affirmed in 125 N. Y.
724, 26 N. E. 756] ; Nash v. New York Cent.,

etc., R. Co., 51 Hun 594, 4 N. Y. Suppl. 525
[reversed on other grounds in 125 N. Y. 715,
26 N. E. 255].

North Carolina.-— Hinkle v. Eiehmond, etc.,

E. Co., 109 N. C. 472, 13 S. E. 884, 26 Am.
St. Eep. 581, holding that in the absence of
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on the approach of its trains, ^^ its failure to give signals thereat, whereby a trav-

eler is injured without any fault on his part, is negUgence. It has been held that

a person using a private crossing in the vicinity of a pubhc one has a right to rely

upon the giving of proper signals at the pubhc crossing, and that if the railroad

company fails to give such signals thereat, it is neghgence as to such person.*^

f. Persons Entitled to Benefit of Signals. ^^ The duty of giving signals and
maintainiag lookouts exists not only as to persons who, rightfully approaching
the crossing, are on or near the track and in danger of coUision,** but also as to

persons approaching the crossing who may be in danger of their horses becoming

statute regulating tlie time and manner of
giving signals, tke failure of an engineer to
ring a bell or sound a whistle at a point
where the public have been habitually per-

mitted to cross is evidence of negligence.
Texas.— Internationa], etc.j E. Co. t. Jor-

dan, 1 Tex. App. Civ. Caa. § 859.
Canada.— Keith v. Intercolonial Coal Min.

Co., 18 Nova Scotia 226.
See 41 Cent. Dig. tit "Railroads," § 9t)4.

81. Kentucky.— Early v. Louisville, etc.,

R. Co., 115 Ky. 13, 72 S. W. 348, 24 Ky. L.
Rep. 1807; Louisville, etc., R. Co. v. Bodine,
109 Ky. 509, 59 S. W. 740, 23 Ky. L. Rep.
147, 56 L. R. A. 506.

Minnesota.— Westaway v. Chicago, etc., R.
Co., 56 Minn. 28, 57 N. W. 222, holding that
where a railroad company has adopted the
usual signals at such a crossing it cannot
lawfully discontinue them without notice.
Vew York.— Nash v. New York Cent., etc..

R. Co., 51 Hun 594, 4 N. Y. Suppl. 525 [re-

versed on other grounds in 125 N. Y. 715, 26
N. E. 266] (holding that where a railroad
company has put up the usual signal posts
and adopted the custom of giving signals at a
certain place, its failure to give such signals
is negligence per se) ; Nash v. New York
Cent., etc., R. Co., 1 N. Y. Suppl. 269 [af-

firmed in 117 N. Y. 628, 22 N. E. 1128].
South Carolina.— See Fletcher v. South

Carolina, etc., R. Co., 57 S. C. 205, 35 S. E.
513.

Teams.— International, etc., R. Co. v. Jor-
dan, 1 Tex. App. Civ. Caa. § 859.

Canada.— Keith v. Intercolonial Coal Min.
Co., 18 Nova Scotia 226.

See 41 Cent. Dig. tit. "Railroads," § 994.
82. Defrieze ;;. Illinois Cent. R. Co., (Iowa

1903 ) 94 N. W. 505 ; Chesapeake, etc., R. Co.
v. Wilson, 102 S. W. 610, 31 Ky. L. Rep. 500
(although a mile distant) ; Wilson v. Chesa-
peake, etc., R. Co., 86 S. W. 690, 27 Ky. L.
Rep. 778; Sanborn v. Detroit, etc., R. Co., 91
Mich. 538, 52 N. W. 153, 16 L. R. A. 119.
But see Wabash, etc., R. Co. v. Neikirk, 15 111.

App. 172; Annapolis, etc., R. Co. v. State,
104 Md. 659, 65 Atl. 434; Philadelphia, etc.,

R. Co. i;. Holden, 93 Md. 417, 49 Atl.
625.

S3. Animals and owners thereof entitled
to benefit of signals see infra, X, H, 7, a.

84. Illinois.— Chicago, etc., R. Co. v. Pol-
lock, 93 111. App. 483 (holding that a person
walking upon a highway is entitled to the
benefit of the statute requiring signals)

;

Pennsylvania Co. v. Baekes, 35 111. App. 375
[affirmed in 133 111. 255, 24 N. E. 563] (hold-
ing that the liability for failure to give the

statutory signals applies where the injuries

are caused a few feet from the crossing but
still in sight of the highway over which the
track is constructed )

.

Indiana.— Cleveland, etc., R. Co. v. Carey,
33 Ind. App. 275, 71 N. E. 244.

Michigan.— Sanborn v. Detroit, etc., R. Co.,

91 Mich. 538, 52 N. W. 153, 16 L. R. A.
119.

Nebraska.— Chicago, etc., R. Co. v. Met-
calf, 44 Nebr. 848, 63 N. W. 51, 28 L. R. A.
824.

Texas.— Missouri, etc., R. Co. v. Magee, 92
Tex. 616, 50 S. W. 1013 [affirming (Civ. App.
1899) 49 S. W. 156]; St. Louis, etc., E. Co.

V. Matthews, 34 Tex. Civ. App. 302, 79 S. W.
71, pedestrians.

Canada.— Grand Trunk E. Co. v. Rosen-
berger, 9 Can. Sup. Ct. 311 [affirming 8 Ont.
App. 482 (affirming 32 li. C. C. P. 349)].

See 41 Cent. Dig. tit. "Railroads," § 996.

That the person was not standing on the
intersection between the railroad and the
highway but had diverged from the line of
the highway and was therefore a trespasser

on the company's grounds does not excuse
the railroad company from failure to ring a.

bell or sound a whistle on approaching the
highway crossing as required by statute. To-
ledo, etc., E. Co. V. Furgusson, 42 111. 449;
Missouri, etc., R. Co. v. Taff, 31 Tex. Civ.

App. 657, 74 S. W. 89, holding that where
plaintiif was rightfully on defendant's track,

within several hundred feet of a crossing, and
near enough to the crossing to have had the
benefit of signals prescribed by statute, had
they been given, the fact that he was not
directly upon the crossing will not preclude a
recovery.

Persons traveling on another road or street

within the limits of a city or village are not
entitled to the signals required by a statute

providing that where a railroad company fails

to sound the whistle of one of its engines at
least eighty rods distant from the place where
the engine is to cross a public road or street

outside of a city or village, it is negligence

as to persons who may be traveling upon
that road or street. Clark t. Missouri Pae.
R. Co., 35 Kan. 350, 11 Pac. 134; Missouri
Pac. R. Co. V. Pierce, 33 Kan. 61, 5 Pac.
378.

That one reaches a public crossing by walk-
ing on the right of way between the track.?

does not deprive him of the safeguards of
signals demanded of the company for a per-

son crossing the railroad on such public cross-

ing. Bowles V. Chesapeake, etc., R. Co,, 61
W. Va. 272, 57 S. E. 131.

[X, F, 7, f]
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frightened.'^ But since the purpose of signals is to give notice of the approach
of trains to the crossing a failure to give the usual or statutory signals is not
negligence as to one who is warned of/" or hears or sees, or by the exercise of

reasonable diligence might hear or see/' the approaching train and by the exercise

of reasonable care avoid the injury.

g. To What Trains or Cars Applicable. The above rules or statutes requiring
signals, lights, etc., at crossings apply to all trains, engines, or cars, except hand-
cars,** moving at or toward a pubUc crossing, especially where the train is running
behind time,*" or is an irregular one."" Such rules or statutes apply to backing
trains or running unattended cars,"' and to "kicking" cars and making "flying

switches " "^ over crossings, to starting up trains or cars which have been stand-
ing on or near a crossing,"* and to shunting or switching in a railroad yard."*

The statutes requiring the whistle or bell to be soimded at least eighty rods from
a crossing apply to trains which start from a point less than that distance from
the crossing,"^ as in shimting or other temporary movements."*

h. Obstructions of View or Hearing."' The duty of those in charge of an
approaching train or locomotive to give a signal or warning of its approach to a pub-
lic crossing, and the failure to give which constitutes negUgence, exists particularly

where the view or hearing of those in charge of the engine or of persons approach-
ing along the highway is obstructed by obstructions at or near the crossing,"*

85. See supra, X, F, 4.

86. Atcliison, etc., R. Co. v. Judah, 65 Kan.
474, 70 Pac. 346.

87. Chicago, etc., R. Co. v. Vremeister, 112
111. App. 346; Hutchinson v. Missouri Pac.

R. Co., 161 Mo. 246, 61 S. W. 635, 852, 84
Am. St. Rep. 710 (holding that it is imma-
terial that the statutory signal by bell was
not given as to one who heard and recog-

nized the whistle, and saw the headlight) ;

Gosa V. Southern R. Co., 67 S. C. 347, 45

S. E. SIO; Atlantic, etc., R. Co. v. Reiger, 95

Va. 418, 28 S. E. 5P0.

88. Louisville, etc., R. Co. v. Howerton, 72
S. W. 760, 24 Ky. L. Rep. 1905.

89. Guggenheim v. Lake Shore, etc., R. Co.,

66 Mich. 150, 33 N."W. 161, holding that the

fact that the train is off time increases the

obligation to give such additional warnings
of its approach to the street crossing as will

afford persons in the street, who are not
aware that it is off time, opportunity to

guard against danger more carefully than
they would from regular trains running on
schedule time.

90. Roberts v. Alexandria, etc., R. Co., 83
Va. 312, 2 S. E. 518, holding that it is negli-

gence to run an irregular train at an un-
usual and unexpected time across a public

highway without signaling its approach.
91. See supra, X, F, 6, e.

A train of cars without an engine is not
within Ind. Rev. St. (1881) § 4020, provid-

ing that where a locomotive engine ap-

proaches a highway crossing, the whistle

shall be sounded and the bell rung continu-

ously until the engine shall have passed the

crossing. Ohio, etc., R. Co. v. McDaneld, 5
Ind. App. 108, 31 N. E. 836.

92. See supra, X, F, 6, b.

93. Cleveland, etc., R. Co. «. Keely, 138
Ind. 600, 37 N. E. 406; Ohio, etc., R. Co. v.

Hill, 7 Ind. App. 255, 34 N. E. 646; Atchi-

son, etc., R. Co. V. Plaskett, 47 Kan. 107,

[X, F, 7, f]

112, 26 Pac. 401, 403, 27 Pac. 824; Sites f.

Knott, 197 Mo. 684, 96 S. W. 206; Thomp-
son V. Missouri, etc., R. Co., 93 Mo. App.
548, 67 S. W. 693; Schmitz v. St. Louis,
etc., E. Co., 46 Mo. App. 380, 119 Mo. 256,
24 S. W. 472, 23 L. R. A. 250; Weaver r.

Southern R. Co., 76 S. C. 49, 56 S. E. 657, 121
Am. St. Rep. 934. And see supra, X, F, 3, f.

94. Killian v. Chicago, etc., R. Co., 86
Mo. App. 473, holding, however, that the

mere failure to give proper signals of the
movements of an engine in a railroad yard
will not create a liability for an injury, un-
less the failure is the proximate cause of

the injury. But see Casey v. Canadian Pac.

R. Co., 15 Ont. 574, holding that the statu-

tory obligation to ring a bell or sound a
whistle applies only to a highway crossing

and not to an engine shunting on defendant's

own premises.
95. Lake Shore, etc., R. Co. i>. Johnsen, 135

111. 641, 26 N. E. 510; Herring v. Wabash
R. Co., 80 Mo. App. 562; Littlejohn v. Rich-
mond, etc., R. Co., 45 S. C. 181, 22 S. E.

789; Gulf, etc., R. Co. v. Hall, 34 Tex. Civ.

App. 535, 80 S. W. 133 ; Ft. Worth, etc., R.
Co. V. Greer, 32 Tex. Civ. App. 606, 75 S. W.
552; Central Texas, etc., R. Co. v. Nycum,
(Tex. Civ. App. 1896) 34 S. W. 460.

For an engine to stop and move in the di-

rection from which it has come at a. distance

of less than eighty roads from the street it

has last crossed is not unlawful under Rev.
St. (1809) providing that the whistle shall

be blown eighty rods before a locomotive

crosses a street. Cahoon r. Chicago, etc., R.

Co., 85 Wis. 570, 55 N. W. 900.

96. Canada Atlantic E. Co. v. Henderson,
29 Can. Sup. Ct. 632 [affirming 25 Ont.
Ann. 437].
97. Obstructions of view or hearing as neg-

ligence in general see supra, X, F, 3, g.

98. California.— Bilton v. Southern Pac.
R. Co., 148 Cal. 443, 83 Pac. 440.
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especially where such obstructions are caused or permitted by the railroad com-
pany itself. '" A failure to give a signal or warning under such circumstances

may constitute negUgence although such signals are not required by statute

or ordinance,' or the crossing is a private one,^ and although those in charge of

the engine use all possible efforts to stop the train.' If the obstruction is such

that the sound of the bell and the whistle is obstructed, the railroad company
is bound to eijiploy some more efficient means of warning.*

i. Effect of Violation of Statutes or Ordinances." By some decisions the

failure of a railroad company to give the statutory signals and warnings on
approaching a crossing is prima fade, evidence of neghgence,^ and by others merely

Illinois.— Peoria, etc., R. Co. v. Siltman,

88 III. 529; Chicago, etc., R. Co. v. Triplett,

38 lU. 482.

New York.— McSorlev v. New York Cent.,

etc., R. Co., 60 N. Y. App. Div. 267, 70 N. Y.
Suppl. 10; Heaney ;;. Long Island R. Co., 9

N. Y. St. 707.

Texas.— International, etc., E. Co. v.

Kniglit, (Civ. App. 1898) 45 S. W. 167.

United States.— Northern Pac. R. Co. v.

Spike, 121 Fed. 44, 57 C. C. A. 384, holding
that where the view is entirely cut oflf by an
embankment, it is imperatively necessary for

the safety of travelers that trains give the
statutory signals on approaching the cross-

ing.

See 41 Cent. Di^. tit. " Railroads," § 1001.
Where obstructions to the view are per-

mitted on the right of way, it is the duty
of the railroad company to operate its trains
with reference to such obstructions and in
such manner that travelers crossing the
track from the highway from which the view
is so obstructed may by the exercise of
ordinary care avoid injury from such trains.

Chicago, etc., R. Co. v. Hinds, 56 Kan. 758,
44 Pac. 993; Weaver v. Columbus, etc., R.
Co., 76 Ohio St. 164, 81 N. E. 180; South-
ern R. Co. V. Jones, 106 Va. 412, 56 S. E.
155.

99. Iowa.—Funston v. Chicago, etc., R. Co.,

61 Iowa 452, 16 N. W. 518.

Kentuckii.— Illinois Cent. R. Co. i'. Morris,
90 S. W. '979, 28 Ky. L. Rep. 956, train
standing on side-track.

Michigan.— Guggenheim v. Lake Shore,
etc., R. Co., 66 Mich. 150, 32 N. W. 161,

holding that the placing of cars so as to

interrupt the view imposes upon the railroad
company the duty of giving such additional
warning as the danger thus increased may
require.

'North Carolina.— Hinkle v. Richmond,
etc., R. Co., 109 N. C. 472, 13 S. E. 884, 26
Am. St. Rep. 5S1, holding that for a moving
train to omit to give, within a reasonable
time, some signal when iipproaching a high-
way from which the train is hidden by an
embankment, cut, or curve is negligence
per se.

07mo.— Hine v. Erie R. Co., 27 Ohio Cir.

Ct. 155. In this state it is held that where
the obstmetion is such as the railroad com-
pany has no control over, as in the case of
trees, weeds, brush, shrubbery and the like,

not on the right of way, it is not required
to take them into consideration when ap-

proaching a crossing. New York, etc., R. Co.

c. Kistler, 66 Ohio St. 326, 64 N. E.
130.

Texas.— Missouri Pac. R. Co. v. Lee, 70
Tex. 496, 7 S. W. 857 ; Houston, etc., R. Co.

V. Poras, (Civ. App. 1895) 29 S. W. 945.

Wisconsin.— Roberts v. Chicago, etc., R.
Co., 35 Wis. 679.

See 41 Cent. Dig. tit. " Railroads," § 1001.

1. Guggenheim v. Lake Shore, etc., R. Co.,

66 Mich. 150, 33 N. W. 161; Eilert v. Green-

bay, etc., R. Co., 48 Wis. 606, 4 N. W. 769;
Thomas v. Delaware, etc., R. Co., 8 Fed. 729,

19 Blatchf. 533.

2. Thomas v. Delaware, etc., R. Co., 8 Fed.

729, 19 Blatchf. 533, holding that the jury
may find it to be negligence to omit to ring a
bell when approaching a private crossing at a
high rate of speed, at a time when a view
of the train is so obstructed by cars on a
side track as to render the use of the cross-

ing peculiarly hazardous.
3. Houston, etc., R. Co. v. Poras, (Tex. Civ.

App. 1895) 29 S. W. 945.

4. Roberts v. Chicago, etc., R. Co., 35 Wis.
679.

5. Presumptions and burden of proof see

infra, X, F, 14, «, (i), (c).

6. Walsh V. Boston, etc., R. Co., 171 Mass.
52, 50 N. E. 453, holding that it will be pre-

sumed in the absence of evidence to the con-

trary that the failure of a railroad company
to give the required signals at a crossing
contributes to an accident occurring there.

In Illinois the failure on the part of a rail-

road company to give the statutory signals

when approaching a crossing is prima facie

evidence of negligence (Chicago, etc., R. Co.
V. Elmore, 67 111. 176; Galena, etc., R. Co.
V. Loomis, 13 111. 538, 56 Am. Dec. 471;
Elgin, etc., R. Co. v. Hoadley, 122 111. App.
165 [affirmed in 220 111. 462, 77 N. E. 151] ;

Mobile, etc., R. Co. v. Dugan, 103 111. App.
371; Terre Haute, etc., R. Co. v. Barr, 31
111. App. 57; Terre Haute, etc., R. Co. v.

Black, 18 111. App. 45) ; although it is not
sufficient of itself to render the railroad com-
pany liable (Chicago, etc., R. Co. v. Lee, 68
111. 576) ; but it must appear by just inference

from the evidence that the injury was caused
by such negligence (Chicago, etc., R. Co. v.

Lee, supra) . If such failure results in the
injury complained of it is negligence per se

(Terre Haute, etc., R. Co. v. Voelker, 129
111. 540, 22 N. E. 20 [affirming 31 111. App.
314] ) . In some cases such failure has been
held to be gross negligence. Indianapolis,

[X. F, 7, i]
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evidence of negligence to be considered by the jury in connection with other
•circumstances.' By the great weight of authority, however, such failure is negU-
gence per se, and the railroad company is Uable therefor; * although such failure

will not necessarily warrant a recovery by a person injured," as the person injured
must himself be in the exercise of reasonable care and prudence at the time of

etc., R. Co. V. Stables, 62 111. 313; Ohio, etc.,

R. Co. r. Eaves, 42 111. 288.
That the signal was not given in the man-

ner required by statute is to be considered
in connection with tlie peculiar mode in
which the train was made up, the high rate
of speed at which it v.'as running, the dan-
gerous character of the crossing, and the fact
that the engineer saw the vehicle in which
the person injured was riding approaching
on the highway at the time the signal should
have been given. Chicago, etc., R. Co. v.

Triplett, 38 "ill. 482.
7. Kelsall v. New York, etc., R. Co., 196

Mass. 554, 82 N. E. 674 j Giacomo v. New
York, etc., R. Co., 196 Mass. 192, 81 N. E.

899; Chicago, etc., R. Co. v. Brady, 51 Nebr.
758, 71 N. W. 721; Missouri Pac. R. Co. v.

Geist, 49 Nebr. 489, 68 N. W. 640; Omaha,
etc., R. Co. V. Talbot, 48 Nebr. 627, 67 N. W.
599 (holding that the failure of a railroad
company to cause a bell to be rung or whistle
sounded as its engine approaches a crossing
is evidence which tends to prove negligence
on the part of the railroad company, but
does not necessarily demand an inference of

negligence) ; Omaha, etc., R. Co. v. O'Donnell,
22 Nebr. 475, 35 N. W. 235; Tucker v. Bos-
ton, etc., R. Co., 73 N. H. 132, 59 Atl. 943;
Evans r. Concord R. Corp., 66 N. H. 194, 21
Atl. 105; Ernst V. Hudson River R. Co., 35
N. Y. 9, 90 Am. Dec. 761, 3 Abb. Pr. N. S.

82, 32 How. Pr. 61; McSorley v. New York
Cent., etc., R. Co., 60 N. Y. App. Div. 267,
70 N. Y. Suppl. 10. See also Hine v. Erie R.
Co., 27 Ohio Cir. Ct. 155.

Under N. Y. Pen. Code, § 421, providing
that an engineer who fails to ring the bell
or sound the whistle eighty rods before cross-
ing, a highway shall be guilty of a misde-
meanor, the duty of giving such signals is

imposed solely on the engineer, and his failure
to give them is not negligence in law on the
part of the railroad company. Vandewater
r. New York, etc., R. Co.. 135 N. Y. 583, 32
N. E. 636, 18 L. K. A. 771; Petrie r. New
York Cent., etc., R. Co., 66 Hun 282, 21
N. y. Suppl. 159.

8. Georgia.— Brunswick, etc., E. Co. v.

Hoover, 74 Ga. 426; Atlanta, etc., R. Co. v.

Wyly, 65 Ga. 120. Compare Combs v.

Georgia R., etc., Co., 115 Ga. 1020, 42 S. E.
3S3.

Indiana.— Greenawaldt v. Lake Shore, etc.,

R. Co., 165 Ind. 219, 73 N. E. 910, 74 N. E.
1081 ; Baltimore, etc., R. Co. v. Peterson, 156
Ind. 364, 59 N. E. 1044; Baltimore, etc., R.
Co. V. Conover, 149 Ind. 524. 48 N. E. 352,
49 N. E. 452; Baltimore, etc., R. Co. v.

Walborn, 127 Ind. 142, 26 N. E. 207; Cin-

cinnati, etc., R. Co. V. Butler, 103 Ind. 31, 2
N. E. 138; Chicago, etc., R. Co. v. Boggs, 101

Ind. 522; New York, etc., R. Co. v. Robbins,
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38 Ind. App. 172, 76 N. E. 804; Baltimore,

etc., R. Co. V. Reynolds, 33 Ind. App. 219,

71 N. K. 250; Pittsburgh, etc., R. Co. v.

Shaw, 15 Ind. App. 173, 43 N. E. 957;
Cincinnati, etc., R. Co. v. Grames, 8 Ind.

App. 112, 34 N. E. 613, 37 N. E. 421.

Kansas.—Leavenworth, etc., R. Co. v. Rice,

10 Kan. 426.

Kentuclcy.— Cincinnati, etc., R. Co. v.

Champ, 104 S. W. 988, 31 Ky. L. Rep.
1054.
Missouri.— Petty v. Hannibal, etc., R. Co.,

88 Mo. 306; Johnson v. Chicago, etc., R.
Co., 77 Mo. 546; Weinstein v. Toledo, etc.,

R. Co., 128 Mo. App. 224, 106 S. W. 1125;
Reed v. St. Louis, etc., R. Co., 107 Mo. App.
238, 80 S. W. 919; Gass r. Missouri Pac. R.
Co., 57 Mo. App. 574; McNown v. Wabash
R. Co., 55 Mo. App. 585. See also Huckshold
V. St. Louis, etc., R. Co., 90 Mo. 548, 2 S. W.
794.

Montana.— Hunter r. Montana Cent. R,
Co., 22 Mont. 525, 57 Pac. 140.

South Carolina.— Davis v. Southern R.
Co., 68 S. C. 446, 47 S. E. 723; Mercer v.

Southern R. Co., 66 S. C. 246, 44 S. E. 750;
Burns- v. Southern R. Co., 65 S. C. 229, 43
S. E. 679; Davis v. Atlanta, etc., R. Co., 63
S. C. 370, 577, 41 S. E. 468, 892; Hutto v.

South Bound R. Co., 61 S. C. 495, 39 S. E.
710; Bowen v. Southern R. Co., 58 S. C. 222,
36 S. E. 590; Strother !'. South Carolina,
etc., E. Co., 47 8. C. 375, 25 S. E. 272;
Petrie v. Columbia, etc., R. Co., 29 S. C. 303,
7 S. E. 515.

Teooa.".— Houston, etc., R. Co. v. Wilson, 60
Tex. 142; Texas, etc., R. Co. v. Howard, 2
Tex. Unrep. Cas. 429; Galveston, etc., R.
Co. V. VoUrath, 40 Tex. Civ. App. 46, 89
S. W. 279; McKerley v. Red River, etc., R.
Co., (Civ. App. 1905) 85 S. W. 499, 99
Tex. 16, 86 S. W. 921; Missouri, etc., R.
Co. V. Matherlv, 35 Tex. Civ. App. 604,
81 S. W. 589; Houston, etc., R. Co. v. Rog-
ers, 15 Tex. Civ. App. 680, 39 S. W. 1112;
Gulf, etc., R. Co. v. Calvert, 11 Tex. Civ.
App. 297, 32 S. W. 246; Texas, etc., R.
Co. V. Anderson, 2 Tex. App. Civ. Cas. § 203.
See also Gulf, etc., R. Co. v. Breitling, (1890)
12 S. W. 1121.

Z7*a7!.— Bitner v. Utah Cent. R. Co., 4
Utah 502, 11 Pac. 620.

Wisconsin.— Brown v. Chicago, etc., R.
Co., 109 Wis. 384, 85 N. W. 271.

United States.— Lapsley v. Union Pac. R.
Co., 50 Fed. 172.

See 41 Cent. Dig. tit. " Railroads," § 1002.

Such omission may in some cases be gross
negligence; in others negligence simply.

Leavenworth, etc., R. Co. v. Rice, 10 Kan.
426.

9. Brown r. Chicago, etc., R. Co., 109 Wis.
384, 85 N. W. 271.



RAILROADS [33 Cye.] 969

the accident,'" and if he is not and his negUgence contributes to the accident as the

proximate cause of the injury, the railroad company may explain its omission and
show that under the pecuUar circumstances it did not constitute negligence."

j. Etfect of Compliance With Statutes or Ordinances. The giving of sig-

nals or warnings required by statutes or ordinances in the manner prescribed

ordinarily absolves the railroad company from negligence as far as such signals

are concerned.'^ But such statutes or ordinances being generally intended merely
to prescribe the minimum care which must be observed in all cases,'^ the fact

that the railroad company has given such signals does not absolve it from giving

such other and additional signals or warnings as ordinary care and prudence
would dictate under the circumstances of the particular case," the number and

10. Johnaon v. Chicago, etc., R. Co., 77
Mo. 546 ; Mercer v. Southern E. Co., 66
S. C. 246, 44 S. E. 750.

11. Baltimore, etc., R. Co. v. Petersoa, 156
Ind. 364, 59 N. E. 1044 ; Baltimore, etc., R.

Co. V. Conoyer, 149 Ind. 524, 48 N. E. 352,

49 N. E. 452; Burns v. Southern R. Co.,

65 S. G. 229, 43 S. E. 679; Davis v. At-

lanta, etc., R. Co., 63 S. C. 370, 41 S. E.

468, 892; Hutto v. South Bound R. Co.,

61 S. C. 495, 39 S. E. 710; Strother v.

South Carolina, etc., R. Co., 47 S. C. 375,

25 S. E. 272.

12. Tessmer u. New York, etc., R. Co., 72
Conn. 208, 44 Atl. 88; Dyson v. New York,
etc., R. Co., 57 Conn. 9, 17 Atl. 137, 14
Am. St. Rep. 82 (holding that the required
danger signals having been given defendant
is not negligent in not slackening speed and
in not providing other signals in addition

to those required by statute ; the statutes

specifically providing what signals shall be
given and instructing the railroad com-
missioners to require other signals when
they shall deem them necessary) ; Chicago,
etc., R. Co. f. Dougherty, 110 111. 521

[reversing 14 111. App. 196] ; Cox v. Chi-

cago, etc., R. Co., 92 111. App. 15 ; Louis-
ville, etc., R. Co. V. Ueltschi, 97 S. W. 14,

29 Ky. L. Rep. 1136; Hackett v. New York,
etc., R. Co., 58 N. J. L. 4, 32 Atl. 265;
New York, etc., E. Co. v. Leaman, 54 N. J.

L, 202, 23 Atl. 691, 15 L. R. A. 426.

It is immaterial whether such signals are
heard or heeded by persons attempting to

cross, as the statute does not require the
giving of such signals so as to enable others

absolutely to ascertain the approach of the
train or cars. Cox v. Chicago, etc., R. Co.,

92 111. App. 15; New York, etc., R. , Co.

V. Leaman, 54 N. J. L. 202, 23 Atl. 691,

15 L. R. A. 426.

13. Missouri Pac. R. Co. v. Moffatt, 56
Kan. 667, 44 Pac. 607. See English v.

Southern Pac. R. Co., 13 Utah 407, 45
Pac. 47, 57 Am. St. Rep. 772, 35 L. R. A.
155, holding that such a statute or ordinance
does not fix the maximum measure of care
to be exercised by the company at cross-

ings.

14. Connecticut.— Tessmer v. New York,
etc., R. Co., 72 Conn. 208, 44 Atl. 38.

Illinois.— Indianapolis, etc., R. Co. v.

Stables, 62 111. 313.

Kansas.—^ Missouri Pac. E. Co. v. Mof-

fatt, 56 Kan. 667, 44 Pac. 607; Atchison,

etc., R. Co. V. Hague, 54 Kan. 284, 38 Pac.

257, 45 Am. St. Rep. 278.

Kentucky:— Southern R. Co. v. Win-
chester, 105 S. W. 167, 32 Ky. L. Rep. 19;

Louisville, etc., R. Co. v. Lucas, 98 S. W.
308, 99 S. W. 959, 30 Ky. L. Rep. 359,

539.

Louisiana.— Ortolano v. Morgan Louisi-

ana, etc., R., etc., Co., 109 La. 902, 33 So.

914, holding that persons in charge of a
train do not discharge their whole duty
by giving the statutory warning at a crossing
where special circumstances call for addi-

tional warnings and signals.

Massachusetts.— Linfield v. Old Colony R.
Corp., 10 Cush. 562, 57 Am. Dee. 124;
Bradley v. Boston, etc., R. Co., 2 Cush. 539,
holding that a compliance with the pro-

visions of Rev. St. c. 39, §§ 78, 79, re-

specting the putting up of notices at rail-

road crossings and the ringing of a bell

when engines are passing over the same,
will not exempt the proprietors of a rail-

road company from their obligation to use
reasonable care and diligence in other re-

spects if the circumstances of the case render
the use of other precautions reasonable.

Missouri.—Burger v. Missouri Pac. R. Co.,

112 Mo. 238, 20 S. W. 439, 34 Am. St. Rep.
379.

New York.— Thompson r. New York Cent.,
etc., R. Co., 110 N. Y. 636, 17 N. E. 690;
Dyer v. Erie R. Co., 71 N. Y. 228; Weber
r. New York Cent., etc., R. Co., 67 N. Y.
587; Zimmer v. New York Cent., etc., R.
Co., 7 Ilun 52 [affirmed in 67 N. Y. 601];
Lindeman v. New York Cent., etc., R. Co.,

11 N. Y. St. 837. But compare Grippen v.

New York Cent., etc., R. Co., 40 N. Y. 34;
Beisiegel v. New York Cent., etc., R. Co.,

40 N. Y. 9.

North Dakota.—Coulter v. Great Northern
R. Co., 5 N. D. 568, 67 N. W. 1046,
holding that such statutes or ordinances are
not the sole measure of the duty of a rail-

road company to protect persons and prop-
erty at crossings and do not change the
company's common-law obligation.

Ohio.— Wheeling, etc., E. Co. v. Parker,
29 Ohio Cir. Ct. 1.

Pennsylvania.— Bickel v. Pennsylvania R.
Co., 217 Pa. St. 456, 66 Atl. 756.
South Carolina.— Kaminitsky v. North-

eastern R. Co., 25 S. C. 53.
Texas.— Calhoun v. Gulf, etc., R. Co., 84

[X, F, 7, j]
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kind of signals required depending upon the character of the crossing, the speed
of the train, and the surrounding circumstances, and being a question for the

jury.'* Under ordinary circumstances, in the open country, it will ordinarily

be sufficient to give the signals required by statute." Where, however, the cross-

ing is a dangerous one, and where the road is constructed in such a way and place

as to make it more than usually difficult to see the train and hear the signals which
are given, additional signals may be required.^'

k. Excuses For Failure to Give Signals. It is no excuse for a failure to give

proper signals and warnings that the person injured had failed to hear or regard

signals when given at a more remote point,^' and might not have heard the signals

if given," or would not have understood them if heard; ^'' or that travelers could

inform themselves by other means of an approaching train; ^' or that the train

made sufficient noise to warn the injured party of his danger, without also prov-

ing that he actually heard the noise in time to escape injury; ^^ or that the engi-

neer's attention at the time was given to some of the machinery,^^ unless such
attention was required on account of an unexpected emergency.^* Nor is it an
excuse that another train was passing at the time on a different track,^° or was
obstructing the crossing; ^° or that gates were lowered over the highway at the

Tex. 226, 19 S. W. 341; Texas, etc., R. Co.

V. Howard, 2 Tex. Unrop. Cas. 429, holding
that the statutory requirement that a rail-

road company shall give signals on approach-
ing a highway crossing is not the measure
of care required of it and it will be liable

for injuries resulting from its culpable neg-

ligence, although the signals were properly
given.

TJiah.— English v. Southern Pac. Co., 13

Utah 407, 45 Pac. 47, 57 Am. St. Rep. 772,

35 L. R. A. 155.

United States.— Clark v. Canadian Pac.

R. Co.. 69 Fed. 543; Chicago, etc., R. Co.
c. Xetolicky, 67 Fed. 065, 14 C. C. A. 615;
Morris v. Chicago, etc., R. Co., 26 Fed.
22.

See 41 Cent. Dig. tit. "Railroads," § 1004.
Even a strictly literal compliance with the

statute may not be enough where the cir-

cumstances are such that the highest degree
of diligence may justly be required of a
railroad company, especially where it is ap-
parent that such compliance may be in-

effectual (Andrews v. New York, etc., R. Co.,

60 Conn. 293, 22 Atl. 566; Bates v. New
York, etc., R. Co., 60 Conn. 259, 22 Atl.

538; Rowen r. New York, etc., U. Co., 59
Conn. 364, 21 Atl. 1073) ; or where the
duty which the statute was intended to en-

force did not originate in and is not
measured by the statute but existed at
common law (Bates i. New York, etc., R.
Co., supra)

.

Where a compliance with the statute is ren-
dered impracticable by reason of the changed
conditions or changed construction of its

engines, sonie substitute for that precau-
tion must be provided by the company.
Baltimore, etc., R. Co. v. Mali, 66 Md. 53,

5 Atl. 87.

15. Missouri Pac. R. Co. v. Moffatt, 56
Kan. 667, 44 Pac. 607: Thompson r. New
York, etc., R. Co., 110 N. Y. 636. 17 N. E.

690; Lindeman r. New York Cent., etc., R.
Co., 11 N. Y. St. 837. But see* Grippen
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V. New York Cent. R. Co., 40 N. Y. 34;
Beisiegel v. New York Cent. R. Co., 40

N. Y. 9.

16. Missouri Pac. R. Co. v. Moffatt, 56
Kan. 667, 44 Pac. 607.

17. Missouri Pac. R. Co. v. Moffatt, 56
Kan. 667, 44 Pac. 607.

18. Chicago, etc., R. Co. v. Triplett, 38 111.

482; Pittsburgh, etc., R. Co. r. Burton, 139

Ind. 357, 37 N. E. 150, 38 N. E. 594.

19. Lamb v. Missouri Pac. R. Co., 147 Mo.
171, 48 S. W. 659, 51 S. W. 81, holding
that a railroad company is not absolved
from liability for failure to ring a bell on
a mere conjecture that the person injured

would not have heard it Ijecause of the noise

or confusion incident to the passing of an-

other train over the crossing immediately
before the accident.

20. Palmer r. Missouri Pac. R. Co., 53
Nebr. 611, 74 N. W. 06, holding that the

railroad company is liable where the bell is

not rung or the whistle sounded, although
the injured party, by reason of her tender

age, could not vmderstand the meaning of

such signals.

21. Chicago, etc., R. Co. i\ Triplett, 38 111.

482.

22. Faust V. Philadelphia, etc., R. Co., 191

Pa. St. 420, 43 Atl. 329 (holding that it

is no excvise that the rumbling of the train

was so great that it could be heard for

more than one-half a mile away) ; Missouri,
etc., R. Co. V. Taff, 31 Tex. Civ." App. 657. 74
S. \Y. 89.

23. Petrie v. Columbia, etc., R. Co., 29
S. C. 303, 7 S. E. 515.

24. Petrie v. Columbia, etc., R. Co., 29
S. C. 303, 7 S. E. 515.

25. Chicago, etc., R. Co. v. Wilson, 133 111.

53, 24 N. E. 555, holding that the passing
of a train on one of several parallel tracks
is no notice that another train is approach-
ing on a different track.

26. Brown v. Griffin, 71 Tex. 654, 9 S. W.
540. holding that an engineer running an



RAILROADS [33 Cye.j 9T1

crossing at the time; " or that upon discovery of the traveler's peril all possible

efforts were made to avoid the injury, which, however, could not then be averted;^'

nor is the failure to sound a signal at the distance required by statute cured by
sounding it at a shorter distance.^"

8. Rate of Speed and Control of Trains— a. Rate of Speed in General. In

the absence of statutory or municipal regulations a railroad company has the

right to use its discretion in establishing the speed of its trains,^" and generally

no rate of speed consistent with the safety of passengers and freight is neghgence

per se.^' But under the rule of the common law that a railroad company is required

to exercise its franchise with due regard to the safety of its passengers and such

persons as may travel on a highway crossing railroad tracks, it is the duty
of a railroad company in establishing the rate of speed at which its trains may
be run, to exercise due regard not only to the safety of passengers, but also to all

persons in the exercise of ordinary care travehng on the highway across its tracks,'^

engine over a crossing from a side-track

is not excused from ringing the bell and
blowing the whistle by the fact that a train

of cars standing on the main track ob-

structs the crossing.

27. Weaver i;. Southern R. Co., 76 S. C.

49, .58 S. E. 657, 49 Am. St. Rep. 934, con-

struing Civ. Code (1902), §§ 2132, 2139.

28. Cleveland, etc., R. Co. v. Carey, 33 Ind.

App. 275, 71 N. E. 244; Ortolano r. Mor-
gan's Louisiana, etc., R., etc., Co., 109 La.

902, 33 So. 914.

29. Atlantic, etc., R. Co. f. Rieger, 95 Va.
418, 2S S. E. 590.

30. Reed v. Queen Anne's R. Co., 4 Pennew.
(Del.) 413, 57 Atl. 529; Partlow y. Illinois

Cent. R. Co., 150 111. 321, 37 N. E. 663;
Toledo, etc., R. Co. r. Smart, 110 111. App.
523; Boyd u. Chicago, etc., R. Co., 103 Hi.

App. 199; Landon f. Chicago, etc., R. Co., 92
III. App. 210; Salter v. Utica, etc., R. Co., 8S

N. Y. 42.

31. Connecticut.— Dyson i. New York, etc.,

E. Co., 57 Conn. 9, 17 Atl. 137, 14 Am. St.

Rep. 82.

Illinois.— Partlow i'. Illinois Cent. R. Co.,

150 111. 321, 37 N. E. 663 [affirining 51 111.

App. 597] ; Chicago, etc., R. Co. v. Jamieson,
112 111. App. 69; Boyd v. Chicago, etc., R.
Co., 103 111. App. 199 (holding that high
speed is not negligence as a matter of law) ;

Cox V. Chicago, etc., R. Co., 92 111. App.
15; Chicago, etc., R. Co. v. Florens, 32 111.

App. 365; Chicago, etc., R. Co. v. Givens, 18

111. App. 404; Wabash, etc., R. Co. v. Neikirk,
15 111. App. 172.

Indiana.— Terre Haute, etc., R. Co. r.

Clark, 73 Ind. 168.

Iowa.—Artz v. Chicago, etc., R. Co., 44
Iowa 284; McKonkey r.. Chicago, etc., R. Co.,

40 Iowa 205.

Maine.— Grows c. Maine Cent. R. Co., 67
Me. 100.

Maryland.— Hatcher V. McDermott, 103
Md. 78, 63 Atl. 214.

Missouri.— Young v. Hannibal, etc., R. Co.,

79 Mo. 336; Powell v. Missouri Pac. R. Co.,

76 Mo. 80.

'Neio York.— Warner i-. New York Cent. R.
Co., 44 N. Y. 465 ; Hunt r. Fitchburg R. Co.,

22 N. Y. App. Div. 212, 47 N. Y. Suppl. 1034
'North Carolina.— Edwards v. Atlantic

Coast Line R. Co., 129 N. C. 78, 39 S. E.

730.

Ohio.— New York, etc., R. Co. v. Kistler,

66 Ohio St. 326, 64 N. E. 130; Watson f.

Erie R. Co., 10 Ohio S. & C. PI. Dec. 454, 8

Ohio N. P. 18.

Texas.— McDonald v. International, etc.,

R. Co., 86 Tex. 1, 22 S. W. 939, 40 Am. St.

Rep. 803 [reversing (Civ. App. 1892) 20
S. W. 847].

Virginia.— New York, etc., R. Co. v. Kel-
1am, 83 Va. 851, 3 S. E. 703, holding that
the mere speed of a train at a crossing and
the fact that it is behind hand are not per
se evidences of negligence.

Canada.— Grand Trunk R. Co. v. Daoust,
14 Quebec IC. B. 548, no statutory obliga-

tion to slacken speed.

See 41 Cent. Dig. tit. " Railroads," § 1006.
32. Alaiama.— South Alabama, etc., R.

Co. V. Thompson, 62 Ala. 494, holding that a
railroad train approachinsf a public crossing
must not only give warnings and observe the
other precautions required by statute, but
the speed must be so slackened that the train
may be more manageable in passing the cross-
ing.

Delaware.— Reed v. Queen Anne's R. Co., 4
Pennew. 413, 57 Atl. 529.

Florida.-— Seaboard Air Line R. Co. v.

Smith, 53 Fla. 375, 43 So. 235, holding that
there is no rule of law that it is not negli-

gence to run a train within a city over a
street crossing at twenty miles an hour if

the bell is rung and the engine is under
control and the engineer exercises such dili-

gence as is necessary under the ordinary
necessities of the company's business.

Illinois.— Partlow r. Illinois Cent. R. Co.,

150 111. 321, 37 N. E. 663; Wabash R. Co.
f. Henks, 91 111. 406; Rockford, etc., R. Co.
r. Hillmer, 72 111. 235 (holding that rail-

road companies must so regulate the speed
of their trains in crossing public highways
that persons passing may avoid injury)

;

Toledo, etc., R. Co. v. Smart, 116 111. App.
523; Boyd r. Chicago, etc., R. Co., 103 IlL
App. 199 ; Landon v. Chicago, etc., R. Co., 92
111. App. 216; Chicago, etc., R. Co. v. Tilton,
26 111. App. 302.

Kentucky.— Cincinnati, etc., R. Co. v.

Champ, 104 S. W. 988, 31 Ky. L. Rep. 1054.

[X, F, 8, a]
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the rate of speed to be used in the particular case depending upon the nature of

the crossing and other circumstances of the case, and the question whether or not
the raihoad company has exercised reasonable care and prudence in this respect

being one of fact to be determined by the jury from all the circumstances existing

at the time.^ In running through cities and towns, where the presence of persons

Missouri.— Stepp v. Chicago, etc., R. Co.,
85 Mo. 229.
iew Hampshire.— Davis v. Concord, etc.,

H. Co., 68 N. H. 247, 44 Atl. 388, holding
"that the speed of the train over a crossing
being an important element in determin-
ing whether ordinary care was observed by
defendant, an instruction that the question
is, whether persons of average prudence
placed in the situation of defendant would
Rave run the train at the speed at which de-

fendant ran it, is proper.
Xeic Tork.— Massoth c. Delaware, etc..

Canal Co., 64 X. Y. 524; Wilds v. Hudson
Eiver R. Co., 24 X. 1'. 430 [reversing 33
Barb. 503].

Ohio.—-New York, etc., R. Co. r. Kistler,

66 Ohio St. 326, 64 X. E. 130; Lake Shore,
etc., R. Co. r. Schade, 15 Ohio Cir. Ct. 424,

8 Ohio Cir. Dec. 316; Such r. Cleveland, etc.,

R. Co., 2 Ohio Dec. (Reprint) 352, 2 \Yest.

L. ilonth. 483, holding that the rate of speed
is not material unless it exceeds the limita-

tions of due care.

Pennsylvania.— Reeves v. Delaware, etc.,

R. Co., 30 Pa. St. 454, 72 Am. Dec. 713.

See Philadelphia, etc., R. Co. v. Hagan, 47
Pa. St. 244, 86 Am. Dec. 541.

South Carolina.— Zeigler v. Xortheastern
E. Co., 5 S. C. 221.

United States.— Lapslev r. Union Pac. R.
Co.. 50 Fed. 172.

Canada.— Conell v. Reg., 5 Can. Exch. 74,

Tiolding that a conductor is guilty of negli-

gence in running his train at a crossing where
he is aware the watchman or flagman is

not at his post, at so great a. speed as to

put it out of his power to prevent a col-

lision with a vehicle which had attempted
to pass over the crossing before the train

was in sight.

See 41 Cent. Dig. tit. "Railroads," § 1006.

Running at a high rate of speed without
giving signals, over a -crossing whereby a
traveler, while in the exercise of due care,

is injured, establishes negligence on the part

of thie railroad company. Bilton v. Southern
Pac. R. Co., 148 Cal. 443, 83 Pac. 440;
Norris v. Xew York, etc., R. Co., 78 Conn.
314, 61 Atl. 1075 (forty miles an hour) ;

Lake Erie, etc., R. Co. v. Zoffinger, 107 111.

199; Louisville, etc., R. Co. v. Goetz, 79 Ky.
442, 42 Am. Rep. 227; Branch i\ New Y'ork

Cent., etc., E. Co., 39 X. Y. App. Div. 435-,

57 X. y. Suppl. 344 (twenty-five miles an
hour) ; Roberts r. Alexandria, etc., R. Co.,

83 Va. 312, 2 S. E. 518 (holding that it is

negligence to run an irregular train at an
unusual and unexpected time and at an ex-

traordinary rate of speed
_
across a public

highway without signaling its approach).

A rate of speed which renders unavailing

a warning bv whistle and bell is negligence.

Martin r. New York Cent., etc., R. Co., 27

[X, F, 8, a]

Hun (N. Y.) 532 [affirmed in 97 N. Y. 628].

See Cincinnati, etc., R. Co. c. Com., 104 S. W.
771, 31 Ky. L. Rep. 1113.

Speed to ascend grade.— That by running
through a town at a high rate of speed will

render it easier to ascend a grade just beyond
will not justify a railroad company in run-
ning its train through the town so as to

imperil human life unnecessarily. Louisville,

etc., R. Co. i: Taylor, 104 S. W. 776, 31 Ky.
L. Rep. 1142.

33. Alabama.— Gaynor v. Louisville, etc.,

R. Co., 136 Ala. 244, 33 So. 808, holding that
a switch train running toward a crossing

at the rate of but four miles an hour is not
running at such a rate as to support a charge
of wantonness and reckless disregard of life.

Illinois.— Illinois Cent. R. Co. v. Cragin,
71 111. 177 (holding that the jury may prop-
erly consider all the attending circumstances
and determine therefrom whether the train

by which deceased was killed was run at an
improper speed in reference to the safety

of deceased, but not in reference to other
travelers unless run so recklessly as to im-
ply a disregard for safety) ; Boyd v. Chicago,
etc., R. Co., 103 111. App. 199; Landon i-.

Chicago, etc., E. Co., 92 111. App. 216; Lake
Shore, etc., R. Co. v. Foster, 74 111. App. 387.

Indiana.— Chicago, etc., R. Co. r. Spilker,

134 Ind. 380, 33 N. E. '280, 34 N. E. 218;
Louisville, etc., R. Co. r. Stommel, 126 Ind.

35, 25 N. E. 863; Terre Haute, etc., R. Co.

V. Clark, 73 Ind. 168; Bellefontaine R. Co.

V. Hunter, 33 Ind. 335. 5 Am. Rep. 201.

Iowa.—Artz v. Chicago, etc., R. Co., 44
Iowa 284.

Massachusetts.— Hicks r. New York, etc.,

R. Co., 164 Mass. 424, 41 X"^. E. 721, 49 Am.
St. Rep. 471.

^ evada.— Cohen v. Eureka, etc., R. Co.,

14 Xev. 376.

Yeip Tork.— Salter v. Utica, etc., R. Co.,

88 N. Y. 42; Martin v. Xew York Cent., etc.,

E. Co., 27 Hun 532 [affirmed in 97 N. Y.

628] ; Miller v. New York Cent., etc., R. Co.,

20 X. Y. Suppl. 163.

South Carolina.— Zeigler r. Northeastern

E. Co., 5 S. C. 221.

Texas.— International, etc., E. Co. v.

Graves, 59 Tex. 330; Texas, etc., R. Co. v.

Tucker, (Civ. App. 1907) 106 S. W. 764;
Galveston, etc., R. Co. v. Eaten, (Civ. App.
1898) 44 S. W. 562; Galveston, etc., R. Co.

r. Duelm, (Civ. App. 1893) 23 S. W. 596.

United States.— T'homas v. Delaware, etc.,

E. Co., 8 Fed. 729, 19 Blatchf. 533.

Canada.— Grand Trunk R. Co. v. Beckett,

16 Can. Sup. Ct. 713 [affirming 13 Ont. App.
174] ; Harris r. Rex, 9 Can. Exch. 206.

See 41 Cent. Dig. tit. " Railroads," § 1006.

And see infra, X, F, 14, g, (ix).

Illustrations.— Thus it is negligence to run
across a street at thirty miles an hour with-
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on the track in the street or at crossings must be anticipated, the speed of the

train should be moderated to a reasonable degree, so as to have it under reason-

able control.'* In many jurisdictions, however, the rate of speed of trains at

public crossings is regulated by statute or ordinance,"' under which it is provided

that the engineer on reaching a whistle post shall give the required signals and
check the train so that he may be able to stop at the crossing,'" or that the train.

shall not go faster than a specified rate until the crossing or street is passed."

b. Nature and Locality of Crossings. The above rules usually apply to cities

and towns where the population is dense and the presence of persons may be antic-

ipated on the track at crossings,'* and in the absence of statute, and under ordi-

out a warning signal, while at the same time
a long train of freight cars is running on a
parallel track in the opposite direction, ob-

structing the view and drowning the noise of

the locomotive (Cleveland, etc., R. Co. l).

Miles, 162 Ind. 646, 70 N. E. 985) ; to run
an extra freight train at an unusual time
at night, through a thickly settled part of

a town, at an unlawful rate of speed, and
over frequented street crossings without giv-

ing any signal (New Orleans, etc., R. Co. v.

Brooks, 85 Miss. 269, 38 So. 40) ; to run over
a graded street crossing at a rate of speed
prohibited by h, city ordinance with the head-
light of the engine extinguished and without
giving any warning (Southern R. Co. v. Al-

dridge, 101 Va. 142, 43 S. E. 333); or to
run at a speed four times that permitted
under an ordinance of the city with no sig-

nals of its approach being given (Washing-
ton Southern R. Co. v. Lacey, 94 Va. 460, 26
S. E. 834). But where a railroad track is

straight for a long distance before reaching
a crossing and a train could easily be seen
along the way for several hundred feet from
the crossing, and the extent of the use of the
crossing does not appear, a speed of eighteen
miles an hour in the night-time cannot be

said to be unreasonable. Giacomo v. New
York, etc., R. Co., 196 Mass. 192, 81 N. E.
899.

The usual rate of speed may be negligence

when approaching a highway crossing, if with-

out observing the usual precautions and giv-

ing the required danger signals to warn the
public of the approach of the train. Thayer
f. Flint, etc., R. Co., 33 Mich. 150, 53 N. W.
216.

Where persons at or near a crossing have
reasonable warning of tne approach of a
train, the railroad company is under no ob-

ligation to check its speed as it approaches
the crossing. Pratt v. Chicago, etc., R. Co.,

107 Iowa 287, 77 N. W. 1064.
34. Southern R. Co. v. Winchester, 105

S. W. 167, 32 Ky. L. Rep. 19; Louisville,

etc., R. Co. V. Taylor, 104 S. W. 776, 31 Ky.
L. Rep. 1142; Holmes v. Missouri Pac. R.
Co., 207 Mo. 149, 105 S. W. 624; Crane v.

Pennsylvania R. Co., 218 Pa. St. 560, 67
Atl. 877.

35. See Harris v. Central R. Co., 78 Ga.
525, 3 S. E. 355 (holding, however, that a
statute regulating the speed of trains at
public crossings does not apply to cases in
which the train is started at or upon the
crossing) ; Waldele v. New York Cent., etc.,

R. Co., 4 N. Y. App. Div. 549, 38 N. Y. Suppl.
1009. And see infra, X, P, 8, d, e.

Persons protected.— Every person who
would be benefited by a compliance by a rail-

road company with a valid ordinance is en-

titled to the protection that obedience to
such ordinance would furnish, and every
such person has the right to assume that it

will not be violated. Davenport, etc., R. Co.

V. De Yaeger, 112 111. App. 537.

Grade crossings.— Statutory requirements
as to the speed of trains at crossings apply
only to grade crossings. Barron v, Chicago,
etc., R. Co., 89 Wis. 79, 61 N. W. 303; Jenson
V. Chicago, etc., R. Co., 86 Wis. 589, 57 N. W.„
359, 22 L. R. A. 680.

A Canadian statute, 55 & 56 Vict. li. 27",

§ 8, limiting trains passing through a
thickly peopled portion of a city, town, or
village, to a maximum speed of six miles
an hour, does not apply so long as railway
fences on both sides of the track are main-
tained and turned into the cattle-guards at
highway crossings as provided by section 6
of said act. Grand Trunk R. Co. v. McKay,
34 Can. Sup. Ct. 81, 3 Can. R. Cas. 52 [re-

versing 3 Can. R. Cas. 42, 5 Ont. L. R. 313,
2 Ont. Wkly. Rep. 57 J.

36. Crawley i;. Georgia R., etc., Co., 82
Ga._ 190, 8 S. E. 417, holding, however, that
it is not necessary under such a statute to
begin to check the speed before reaching the
whistle post, although the track is down
grade, especially where the evidence shows
that the train could have been stopped before
reaching the crossing. See also Combs v.

Georgia R., etc., Co., 115 Ga. 1020, 42 S. E.
383.

A law requiring the checking of trains at
road crossings applies as well to crossings of
streets in cities. Central E. Co. v. Russell,
75 Ga. 810.

37. Ewen v. Chicago, etc., R. Co., 38 Wis.
613, holding that a statutory requirement
that trains shall not go faster than six miles
an hour until " they have passed all traveled
streets of a city" applies to all actually
traveled streets within the city limits, al-

though such only by user. And see infra,
X, F, 8, d, e.

A law or ordinance limiting the speed of
" passenger trains " does not apply to an en-
gine and tender. Lake Shore, etc., R. Co.
«. Probeck, 33 111. App. 145.

38. Louisville, etc., R. Co. v. Mollov, 122
Ky. 219, 91 S. W. 685, 28 Ky. L. Rep." 1113.
Compare Quebec, etc., R. Co. v. Girard, 15

[X, F, 8, b]
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nary circumstances, a railroad company is not guilty of negligence per se for

running at a high rate of speed at crossings in the country outside of cities and vil-

lages,'° or, although within the corporate hmits, outside of the settled portion of

the town,*" especially where the proper signals for such crossings have been given
and the view is imobstructed.^' But when considered together with other cir-

cumstances existing at the time, such as the lack of proper signals, obstruction

of view, or other like circumstances, it may be negligent for the railroad company
to run at a high rate of speed even at such a crossing.^ Likewise in the absence
of statute or ordinance it is not negligence per se to run at a high rate of speed
over crossings in a city or ^dllage,^ although a rate of speed which would not be
neghgence at a crossing in the country may constitute negligence under the

conditions existing at a crossing in a populous town or city, the question whether
or not it is neghgence depending upon the circumstances at the particular time
and crossing and being for the jury to determine." Where gates have been

Quebec K. B. 48, holding that a railroad com-
pany is under no legal obligation to slacken
speed in passing through a town, if its tracks
are properly fenced.
39. Illinois.— Chicago, etc., R. Co. c. Har-

wood, 80 111. 88; Toledo, etc., R. Co. v. Mil-
ler, 76 111. 278; Louisville, etc., R. Co. r.

Pirschbacher, 63 111. App. 144, usual speed.
Indiana.— Lake Shore, etc., R. Co. v.

Barnes, 166 Ind. 7, 76 N. E. 629, 3 L. R. A.
N. S. 778 (holding that railroad companies are
not guitly of negligence per se for running
their trains over country crossings at any
speed they choose consistent with the safety

of the persons and property in their charge) ;

Chicago, etc., R. Co. r. Spilker, 134 Ind. 380,
33 N. E. 280, 34 N. E. 218.

Iowa.— Hartman r. Chicago Great West-
ern R. Co., 132 Iowa 582, 110 N. W. 10, hold-
ing that no rate of speed in a train moving
in the open country is in itself negligence
as to a person on a crossing, although it

may become a factor when considered with
reference to the circumstances of the par-
ticular case, in determining whether due care
has been exercised.

Kansas.—Atchison, etc., R. Co. v. Judah,
65 Kan. 474, 70 Pac. 346, forty to fifty

miles per hour.
Kentucky.— Louisville, etc., R. Co. v. Mol-

loy, 91 S. W. 685, 28 Ky. L. Rep. 1113;
Parkerson c. Louisville, etc., R. Co., 80 S. W.
468, 25 Ky. L. Rep. 2260.

'Nebraska.— Omaha, etc., R. Co. r. Talbot,
48 Nebr. 627, 67 N. W. 599; Haisek v. Chi-
cago, etc., R. Co., 5 Nebr. (TJnoff.) 67, 97
N." W. 327 [.reversing 68 Nebr. 539, 94 N. W.
609].

]Ve!c Yorlc.— Hunt r. Fitchburg R. Co., 22

N. Y. App. Div. 212, 47 N. Y. Suppl. 1034;
Du Boise v. New York Cent., etc.. R. Co., 88
Hun 10, 34 N. Y. Suppl. 279, fifty-five or

sixty miles an hour.

Ohio.— Lake Shore, etc., R. Co. v. John-
ston, 25 Ohio Cir. Ct. 41; Lake Shore, etc.,

R. Co. V. Schade, 15 Ohio Cir, Ct. 424, 8
Ohio Cir. Dec. 316.

Pennsylvania.— Keiser r. Lehigh Vallev

R. Co., 212 Pa. St. 409, 61 Atl. 903, 108 Am. St.

Rep. 872 (holding that it is not negligence to

run a fast passenger train in the night over

a country crossing at the rate of thirty-five

[X, F, 8, b]

miles an hour ) ; Childs v. Pennsylvania R.
Co., 150 Pa. St. 73, 24 AtL 341; Reading,
etc., R. Co. i\ Ritchie, 102 Pa. St. 425; Car-

man c. Neiy Jersey Cent. R. Co., 10 Kulp
87.

Wisconsin.— Sutton v. Chicago, etc., R. Co..

98 Wis. 157, 73 N. W. 993.

United States.— Griffith v. Baltimore, etc.,

R. Co., 44 Fed. 574.

See 41 Cent. Dig. tit. " Railroads," § 1007.

40. Louisville, etc., R. Co. r. MoUoy, 91

S. W. 685, 28 Ky. L. Rep. 1113. See also

Andreas r. Canadian Pac. R. Co., 37 Can.
Sup. Ct. 1.

41. Atchison, etc., R. Co. r. Judah, 65 Kan.
474, 70 Pac. 346; Newhard v. Pennsylvania
R. Co., 153 Pa. St. 417, 26 Atl. 105, 19
L. R. A. 563.

42. Louisville, etc., R. Co. r. Jlolloy, 91
S. W. 685, 28 Kv. L. Rep. 1113; Lyman v.

Boston, etc., R. Co., 66 N. H. 200, 20 Atl.

976, 11 L. R. A. 364: Hunt v. Fitchburg R.
Co., 22 N. Y. App. Div. 212, 47 N. Y. Suppl.
1034; Schwarz v. Delaware, etc., R. Co., 218
Pa. St. 187, 67 Atl. 213; Ellis v. Lake Shore,

etc., R. Co., 138 Pa. St. 506, 21 Atl. 140, 21
Am. St. Rep. 914 (holding that it is not
only the duty of a railroad company to ring
the bell and blow the whistle of a train ap-
proaching a grade crossing, but also to run
the train at a rate of speed in proportion
to the danger from the character of the cross-

ing) ; Reading, etc., R. Co. v. Ritchie, 102

Pa. St. 425.

43. Golinvaux v. Burlington, etc., R. Co.,

125 Iowa 652, 101 N. W. 465; Tobias r.

Michigan Cent. R. Co., 103 Mich. 330, 61

N. W. 514 (holding that the running of a
passenger train on schedule time across a

highway in a city of seventeen thousand in-

habitants, at a rate of twenty-five miles an
hour, is not, in the absence of an ordinance
limiting the speed to a lower rate, negligence

per se) ; Burlington, etc.. R. Co. r. Wendt,
12 Nebr. 76, 10 N. W. 456 (not gross negli-

gence )

.

44. .4 lahama.— Louisville, etc., R. Co. v.

Orr, 121 Ala. 489, 26 So. 35 (holding that
a railroad company is guilty of recklessness
and wantonness where it runs a train over
ci crossing which a large number of people
are continually using, at a speed of forty
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erected and n, flagman stationed at a crossing, the railroad company has the right

to operate its trains over the crossing at any rate of speed, provided it uses due
care in operating the appliances intended to shut off the pubhc; ^^ but where the

watchman is off duty and the gates open, it is its duty to slacken speed."
c. Where View or Hearing Is Obstructed. Except where required by stat-

ute,*' the fact that the view of the highway or of the train at a crossing is obstructed

by intervening objects does not make it negligence not to slacken speed at such
crossing, where the required danger signals have been given,'* unless the conditions

at the time and crossing are otherwise such as to require the railroad company,
in the exercise of ordinary care, to slacken speed,*" as where the crossing so

obstructed is a much used one in a populous town or city,^" the question whether
the railroad company should slacken speed at a particular crossing so obstructed

depending upon the circumstances thereat, and being a question for the jury.^'

d. Effect of Statutes or Ordinances. Statutes or ordinances regulating the speed

of trains do not change the general law on the subject, nor change the rights and
duties of the parties growing out of obedience or disobedience to such a statute

or ordinance.^^ Trains must conform their rate of speed to the safety of the pubhc,
according to the circumstances of each case, and irrespective of statute or ordi-

miles an hour, knowing that persons will prob-

ably be endangered thereby, although it does
not become aware of the peril of deceased in

time to stop the train) ; Memphis, etc.,

E. Co. V. Martin, 117 Ala. 367, 23 So. 231
(holding that a railroad company is not au-
thorized to run its trains at a wanton and
dangerous rate of speed over a public cross-

ing in an incorporated town where people
frequently cross )

.

Illinois.— Toledo, etc., R. Co. v. Miller, 76
111. 278; Chicago, etc., R. Co. v. Ohlsson, 70
111. App. 487.

Indiana.— Chicago, etc., R. Co. v. Spilker,

134 Ind. 380, 33 ><. E. 280, 34 N. E. 218.

lovxi.— Golinvaux (•. Burlington, etc., R.
Co., 125 Iowa 652, 101 N. W. 465, holding
that the running of a train at the rate of

from sixty to sixty-five miles an hour in

the suburbs of a city is not of itself negli-

gence but is an element to be considered with
other circumstances in determining the ques-
tion of negligence.

Missouri.— Gruefel v Wabash R. Co., 108
Mo.- App. 548, 84 S. W. 170, holding that
the running of a traia over a street cross-

ing, at the rate of twer.ty-five or thirty miles
an hour, without warning signals, is gross
negligence.

Seio York.— Zwack v. New York, etc., R.
Co., 160 N. Y. 362, 54 N. E. 785 [affirming 8

N. Y. App. Div. 483, 40 N. Y. Suppl. 821]

;

De Loge v. New York Cent., etc., E. Co., 92
Hun 149, 36 N. Y. Suppl. 697 [affirmed in

157 N. Y. 688, 51 N. E. 1090].
Ohio.— Lake Shore, etc., R. Co. v. John-

ston, 25 Ohio Cir. Ct. 41; Ludden v. Co-

lumbus, etc., R. Co., 9 Ohio S. & C. PI. Dee.

793, 7 Ohio N. P. 106, holding that it is

the duty of those in charge of a train ap-

proaching a public street crossing to so

far reduce the speed of the train that it

can be controlled and stopped in a, reason-

ably short time and within a reasonabls

distance.

Pennsylvania.— Lehigh Valley E. Co. r.

Brandtmaier, 113 Pa. St. 610.' 6 Atl. 238;

Delaware, etc., R. Co. v. Smith, 3 Leg. Gaz.

102, 28 Leg. Int. 101, holding that it is

the duty of an engineer on approaching a

public crossing in a populous neighborhood'
to moderate the speed of the train so that,

by the application of the brakes or reversing

the engine, he may stop it in time to avoid
collision with persons at the crossing.

See 41 Cent. Dig. tit. " Railroads," § 1007.
And see infra, X, F, 14, g, (ix).

45. Edgerley v. Long Island R. Co., 46
N. Y. App. Div. 284, d1 N. Y. Suppl. 677,
44 N. Y. App. Div. 476, 00 N. Y. Suppl. 1062;
Custer V. Baltimore, etc., R. Co., 206 Pa.
St. 529, 55 Atl. 1130. But see Whelan v.

New York, etc., R. Co., 38 Fed. 15.

46. Schwarz v. Delaware, etc., R. Co., 211
Pa. St. 625, 60 Atl. 255.

47. East Tennessee, etc., R. Co. v. Deaver,
79 Ala. 216, holding, however, that Code,
§ 1699, requiring the ena^neer to reduce speed
before entering a curve crossed by a public
road in a cut where he cannot see at least
one quarter of a mile ahead does not require
him to reduce speed on approaching cross-
ings not falling within such description.
48. Dyson v. New York, etc., R. Co., 57

Conn. 9, 17 Atl. 137, 14 Am. St. Rep.
82.

49. Schwartz v. Delaware, etc., R. Co., 211
Pa. St. 625, 61 Atl. 255; Reeves v. Delaware,
etc., R. Co., .30 Pa. St. 454, 72 Am. Dec. 713.

50. Bilton V. Southern Pac. Co., 148 Cal.

443, 83 Pac. 440; Chesapeake, etc., R. Co.
V. Dixon, 104 Ky. 608, 47 S. W. 615, 20 Ky.
L. Eep. 792, 50 S. W. 252, 20 Ky. L. Rep.
1883; Hicks v. New York, etc., R. Co., 164
Mass. 424, 41 N. E. 721, 49 Am. St. Rep.
471; Close v. Lake Shore, etc., R. Co., 73
Mich. 647, 41 N. W. 828; Guggenheim v.

Lake Shore, etc., R. Co., 66 Mich. 150, 33
N. W. 161.

51. Lake Shore, etc., R. Co. v. Schade, 15
Ohio Cir. Ct. 424, 8 Ohio Cir. Dec. 316. And
see infra, X, F, 14, g, fix).

53. Whelan i'. New York, etc., R. Co., 38
Fed. 15.

[X, F, 8, d]
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nance; ^^ and where the circumstances at a particular time and crossing are such

that ordinary care and prudence require trains to be run at a less rate of speed

than that limited by the statute or ordinance, the railroad company is bound to

exercise such care and prudence," it being a question of fact to be determined by
the circumstances if the speed fixed by such statute or ordinance is consistent

with due caution.^^

e. Violation of Statutes or Ordinances. Where a train is run at a crossing

at a rate of speed in excess of that Umited by statute or ordinance, it is in most
jurisdictions negligence per se,^" for which the railroad company is Uable if

such speed is the proximate cause of the injury, '^^ and there is no contributory

53. Wabash E. Co. v. Henks, 91 111. 406;
Chicago, etc., E. Co. c. Spilker, 134 Ind.

380, 33 N. E. 280, 34 N. E. 218 (holding that
the fact that a city ordinance forbids the
running of trains in certain parts of the
city in excess of a certain rate of speed does
not authorize the company to run its trains
in parts of the city not specified in the
ordinance " at any rate of speed necessarily
required by the business of the company "

) ;

Coulter v. Great Northern R. Co., 5 N. D.
568, 67 N. W. 1046 (holding that a city

ordinance regulating the speed of trains

does not change the company'r common-law
obligation to operate its trains with proper
care )

.

54. Shaber v. St. Paul, etc., R. Co., 28
Minn. 103, 9 N. W. 575; Alabama, etc., E.
Co. V. Phillips, 70 Miss. 14, 11 So. 602;
Louisville, etc., R. Co. v. French, 69 Miss.

121, 12 So. 338; West v. New Jersey E., etc.,

Co., 32 N. J. L. 91 [affirmed in 33 N. J. L.

430], holding that a city ordinance authoriz-

ing a railroad company to run Its trains

over certain crossings at a certain rate of

speed does not authorize the running of

two trains on contiguous tracks in opposite

directions so as to pass each other at the

rate of speed mentioned at or near a cross-

ing properly used for foot passengers.

55. Alabama, etc., E. Co. v. Phillips, 70

Miss. 14, 11 So. 602; Louisville, etc., E. Co.

V. French, 69 Miss. 121, 12 So. 338.

56. Delaware.— Knopf v. Philadelphia,

etc., E. Co., 2 Pennew. 392, 46 Atl. 747.

Georgia.— Georgia Cent. E. Co. v. Tribble,

112 Ga. 863, 3S S. E. 356. But see Western,

etc., E. Co. V. King, 70 Ga. 261.

Illinois.— Chicago, etc., E. Co. v. Mochell,

193 111. 208, 61 N. E. 1028, 86 Am. St. Eep.

318 [affirming 96 111. App. 178]; Chicago,

etc., R. Co. V. Pulliam, 111 111. App. 305

[affirmed in 208 111. 456, 70 N. E. 460];

Wabash E. Co. v. Kamradt, 109 111. App.

203; Chicago, etc., E. Co. v. Beaver, 96 111.

App. 558 [affirmed in 199 111. 34, 65 N. E.

144]; Chicago, etc., R. Co. v. Fell, 79 111.

App. 376 [affirmed in 182 111. 523, 55 N. E.

554]; Chicago, etc., R. Co. v. Gunderson,

74 111. App. 356; Chicago, etc., R. Co. v.

Des Lauriers, 40 111. App. 654.
_
Such ex-

cessive speed has been held in this state to

be gross negligence. Chicago, etc., E. Co. v.

Becker, 84 111. 488; St. Louis, etc., R. Co.

V. Dunn, 78 111. 197.

Indiana.— Shirk )'. Wabash R. Co.j 14 Ind.

App. 126, 42 N. E. 656.

[X, F, 8, d]

Iowa.—• Correll v. Burlington, etc., E. Co.,

38 Iowa 120, 18 Am. Eep. 22.

Kansas.— Chicago, etc., E. Co. v. Kennedy,
2 Kan. App. 693, 43 Pac. 802.

Mississippi.— Illinois Cent. E. Co. v. Wat-
son, (1905) 39 So. 69; Alabama, etc., R.
Co. V. Phillips, 70 Mis?. 14, 11 So. 602.

Missouri.— Stotler v. Chicago, etc., E. Co.,

200 Mo. 107, 98 S. W. 509 (holding that the

violation of a city ordinance limiting the

rate of speed within the city limits consti-

tutes negligence per se on the part of the

railroad company whether it has accepted
such ordinance or not) ; Schmidt c. Missouri
Pac. E. Co., 191 Mo. 215, 90 S. W. 136, 3

L. E. A. N. S. 196; Hutchinson v. Missouri
Pac. E. Co., 161 Mo. 246, 61 S. W. 635, 852,

84 Am. St. Eep. 710; Jackson v. Kansas City,

etc., E. Co., 157 Mo. 621, 58 S, W. 32, 80
Am. St. Eep. 650; Easley v. Missouri Pac.
E. Co., 113 Mo. 236, 20 S. W. 1073; Dahl-
strom V. St. Louis, etc., E. Co., 108 Mo. 525,

18 S. W. 919; Keim r. Union E., etc., Co.,

90 Mo. 314, 2 S. W. 427; Edwards v. Chi-

cago, etc., R. Co., 94 Mo. App. 36, 67 S. W.
950.

Tennessee.— Louisville, etc., R. Co. v. Mar-
tin, 113 Tenn. 266, 87 S. W. 418, holding
that such an ordinance is for the protection

of a railroad crossing flagman as well as

the public, and applicable to an action for

his death while walking on the track, by
being struck by a train.

Texas.— Texas, etc., R. Co. v. Ball, 38

Tex. Civ. App. 279, 85 S. W. 456 (holding- the

violation of such a speed ordinance to be ac-

tionable negligence) ; Missouri, etc., R. Co.

V. Owens, (Civ. App. 1903) 75 S. W. 579.

See Gulf, etc., E. Co. v. Breitling, (1890) 12

S. W. 1121; Texas, etc., E. Co. v. Moore,
(Civ. App. 1900) 56 S. W. 248. The running
of a locomotive backward over a public cross-

ing at fifteen miles an hour, in violation of

a city ordinance and without warning, is

gross negligence. Texas, etc., E. Co. v. Brown,
14 Tex. Civ. App. 697, 39 S. W. 140 [re-

affvrming 2 Tex. Civ. App. 281, 21 S. W.
424].

Wisconsin.— Brown v. Chicago, etc., E. Co.,

109 Wis. 384, 85 N. W. 271 (holding, how-
ever, that, although a failure to comply with
statutory regulations as to the speed of trains

is negligence per se, it is not necessarily ac-

tionable negligence) ; Piper v. Chicago, etc.,

R. Co., 77 Wis. 247, 46 N. W. 165.

See 41 Cent. Dig. tit. "Railroads," § 1009.

57. See infra, X, F, 11, e.
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negligence on the part of the person injured; ^' and notwithstanding such statute

or ordinance has never been enforced/" or the engineer or other person in charge

of the train did all in his power to stop the train after discovering the danger of

the person injured. °° In some jurisdictions, however, an unlawful rate of speed

at a crossing is held to be merely evidence of neghgence to be considered by the

jury together with other circumstances on the question of negligence, °^ although

under some circumstances it may become negligence per se.*^

f. Means of Controlling Trains. It is the duty of a railroad company to

adopt well tested brakes or other appliances for the control of its trains; and it

is Uable for injuries caused, without any fault on the part of the person injured,

by reason of its failure to supply or keep in repair such brakes or appliances, °^

and to have an employee on hand to apply them "* at the proper time.""

9. Precautions as to Persons Seen At or Near Crossing "^— a. In General.

Where an engineer or other railroad employee in charge of a train sees a person

58. Knopf V. Philadelphia, etc., R. Co., 2

Pennew. (Del.) 392, 46 Atl. 747; Georgia
Cent. E. Co. v. Tribble, 112 Ga. 863, 38 S. E.
356 (holding that in order to prevent a, re-

covery in such a case it must be shown that
the injury was done with the consent of the
injured person, or that he could by the exer-

cise of ordinary care have avoided thp con-

sequence of the negligence of the company) ;

Illinois Cent. R. Co. v. Watson, (Miss. 1905)
39 So. 69; Gulf, etc., K. Co. v. Breitling,

(Tex. 1890) 12 S. W. 1121.
59. Cleveland, etc., R. Co. r). Harrington,

.131 Ind. 426, 30 N. E. 37, holding that the

fact that defendant and others had never
been prosecuted for violations of a city

ordinance regulating the speed of trains with-
in the city limits, and that practically the

same had become obsolete, is no defense to

an action for injuries received at a crossing
caused by its violation.

60. Chicago, etc., R. Co. v. Smith, 77 111.

App. 492.

61. Zwack V. New York, etc., R. Co., 160
N. Y. 362, 54 N. E. 785 [affirming 8 N. Y.
App. Div. 483, 40 N. Y. Suppl. 821] ; Crosby
1-. New York Cent., etc., R. Co., 88 Hun
(N. Y.) 196, 34 N. Y. Suppl. 714; Edwards
V. Atlantic Coast Line R. Co., 129 N. C.

78, 39 S. E. 730; Lake Shore, etc., R. Co.
V. Johnston, 25 Ohio Cir. Ct. 41; Baltimore,
etc., R. Co. V. Stoltz, 18 Ohio Cir. Ct. 93,
9 Ohio Cir. Dec. 638 [affirming 7 Ohio
S. & C. PI. Dec. 435] • Grand Trunk R. Co.

V. Ives, 144 U. S. 408, 12 S. Ct. 679, 36
L. ed. 485 [affirming 35 Fed. 176] ; Erie
R. Co. V. Farrell, 147 Fed. 220, 77 C. C. A.
446. See also Massoth ;;. Delaware, etc., Canal
Co., 64 N. Y. 524,
Evidence.— That a city ordinance forbids

trains to be run at any higher than a given
rate of speed may be considered in ascer-
taining whether or not the train was negli-
gently run but such an ordinance is not
of itself evidence of negligence Bracken v.

Pennsylvania R. Co., 32 Pa. Super. Ct. 22.

62. Edwards v. Atlantic Coast Line R. Co
129 N. C. 78, 39 S. B. 730; Norton v. North
Carolina_ R. Co.. 122 N. C. 910, 29 S. E.
886, holding that it is negligence per se to run
a train at a rate of speed in excess of the
limit fixed bv an ordinance, at a crossing

[62]

in a populous part of a town, and where
the view of the approaching train is cut

off by a long line of box cars.

63. Parsons v. New York Cent., etc., R.
Co., 113 N. Y. 355, 21 N. E. 145, 10 Am.
St. Rep. 450, 3 L. R. A. 683 (holding that it

is negligence to rely on a lever that is liable

to be displaced) ; Bradley v. Ohio River,

etc., R. Co., 126 N. C. 735, 36 S. E. 181
(holding that a railroad company is negligent

in kicking a train over a crossing without
having an engine attached to it and without
having proper means to apply the brake
and stop the train) ; .lohnson v. Gulf, etc.,

R. Co., 2 Tex. Civ. App. 139, 21 S. W. 274
(holding that if decedent's death was caused
by ordinary negligence of the company in

permitting the use of a hand-car not sup-
plied with the most efficient bralces, the com-
pany is liable for his death if such negli-

gence was the proximate cause of his death,

and he was not guilty of contributory negli-

gence )

.

In Tennessee, under Shannon's Code,

§§ 1574, 1575, a railroad company is ab-

solutely liable for injuries sustained by
reason of its brakes or other appliances
being defective, or if it fails to observe any
other statutory requirement, although plain-

tiff may not be able to show that the accident
was caused by the specific defect or default.

Chattanooga Rapid Transit Co. v. Walton,
105 Tenn. 415, 58 S. W. 737.

64. Illinois Cent. R. Co. v. Baches, 55 111.

379, holding that it is gross negligence on the

part of a brakeman not to be 'at the brakes
when mailing a running switch in a populous
part of a city crossing, a traveled street

so as to be able to respond t > a signal for

brakes given by the engineer.

65. Illinois Cent. R. Co. v. Baches, 55 111.

379; Great Western R. Co. v. Brown, 3

Can. Sup. Ct. 159, holding a railroad com-
pany to be negligent in not applying the air-

brakes at a sufficient distance from the

crossing to enable the train to be stopped

by hand brakes in case of the air-brakes

giving way.
66. Precautions as to teams in charge of

drivers see supra, X, F, 4.

Injury avoidable notwithstanding contribu-

tory negligence see infra, X, F, 12.

[X, F, 9, a]
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in a position of eminent peril on or near a crossing, it is his duty to use all reason-

able precautions and efforts to prevent a collision or otherwise to avert an accident;

and if he fails to do so the railroad company is liable for the resulting injuries,*'

although such person is not actually on the track. °* A railroad company, how-
ever, is not guilty of neghgence because such employee fails to exercise the best

judgment possible when confronted with a sudden contingency, °" or fails to pro-

vide against unusual or unexpected contingencies; '° and if upon discovering a
person in peril at a crossing the engineer or other employee uses all reasonable

precautions and efforts to avert an accident, such as by blowing the alarm whistle

and applying the brakes, he performs his whole duty, and although such efforts

are imavaihng, there is no Hability on the part of the railroad company.''

67. Kentucky.— Chesapeake, etc., R. Co. v.

Wilson, 102 S. W. 810, 31 Ivy. L. Rep.
500.

Missouri.— Boyce v. Chicago, etc., R. Co.,

120 Mo. App. 168, 96 S. W. 670.

Montana.— Riley !'. Northern Pac. R. Co.,

30 Mont. 545, 93 Pac. 948.

New York.— Bump v. New York, etc., R.
Co., 38 N. Y. App. Div. 60, 55 N. Y. Suppl.
962 [affirmed in 165 N. Y. 636, 59 N. E.
1119].
Texas.— International, etc., R. Co. v. Sein,

11 Tex. Civ. App. 386, 33 S. W. 558.

Wisconsin.— Piper i'. Chicago, etc., R. Co.,

77 Wis. 247. 46 N. W. 165; Heddles v.

'Chicago, etc., R. Co., 74 Wis. 239, 42 N. W.
237.

See 41 Cent. Dig. tit. " Railroads," § 1014.

The failure of a hrakeman standing at a
crossing to warn the person injured of the ap-
proach of an engine is not negligence for

which the railroad company is responsible

where it is not shown that he was stationed

there to warn travelers. Young v. New
York, etc., R. Co., 107 N. Y. 500, 14 N. E.
434.

Signals to engineer.—A brakenian seeing a
person approaching the track is not bound
to signal the engineer immediately on the

appearance of danger, wiiere he attempts to

Tvarn the approaching traveler to keep off

the track. Mobile, etc., R. Co. v. Coerver,

112 Fed. 489, 50 C. C. A. 360.

A brakeman stationed at a crossing where
a freight train has been cut in two is under
the duty to exercise reasonable care to pre-

vent injuring persons who may be in the

act of passing over the track between the

parts of the train. Boyce v. Chicago, etc.,

R. Co., 120 Mo. App. 168, 96 S. W. 670.

68. Highland Ave., etc., R. Co. v. Samp-
son, 91 Ala. 560, 8 So. 778, holding that the

duty of using due care to avoid an accident

after seeing the person's peril may arise be-

fore he is atually on the track.

Runaway team.— Where a person in charge

of an engine sees or by the exercise of ordi-

nary care could see that a team on a high-

way is unmanageable and running off in the

direction of the railroad crossing and the

situation is aueh as to induce a person of ordi-

nary prudence to believe that there is danger

of a collision at the crossing, it is his duty

to exercise ordinary care to prevent such a

collision. Chesapeake, etc., R. Co. v. Pace,

106 S. W. 1176, 32 Ky. L. Sep. 806.

[X, F, 9, a]

69. Lewis v. Long Island R. Co., 162 N. Y.

52, 56 N. E. 548 {reversing 32 X. Y. App.
Div. 627, 53 N. Y. Suppl. 1107], holding
that where only eight seconds elapsed be-

tween the time the engineer saw plaintiff's

peril and the happening of the accident, it

was error to instruct that if the engineer,

after seeing such peril, omitted to do any
act which might have prevented the ac-

cident or might have lessened the damage to

plaintiff the railroad company was guilty of

negligence.

70. Louisville, etc., R. Co. v. Schmidt, 134

Ind. 16, 33 N. E. 774, holding that a state-

ment by train hands to the driver of a
vehicle that the train would not pull out

for some time to come is not an assurance
against any contingency except the move-
ment of the train; and in an action for

personal injury sustained by being thrown
from a wagon while driving over a railroad

crossing owing to the fact that plaintiff's

horse was frightened by the sudden escape

of steam from the safety valve, the com-
pany cannot be held liable on the theory
that it was negligenca to in'vite the driver

to cross the track, where there was evidence

that the train hands were aware that the

steam pressure was at the point of escaping

through the safety valve.

71. Califomia.— Green v. Los Angeles
Terminal R. Co., 143 Cal. 31, 76 Pac. 719,

101 Am. St. Rep. 68, (1902) 69 Pac. 694.

District of Columiia.— McDermott v.

Severe, 25 App. Cas. 276.

Illinois.— Glockner v. Wabash R. Co., 95

111. App. 550.

Indiana.— Indiana, etc.. R. Co. v. Wheeler,

115 Ind. 253, 17 N. E. 563.

Kentucky.— Louisville, etc., R. Co. v.

Creighton, 106 Ky. 42, 50 S. W. 227, 20

Ky. L. Rep. 1691, 1898.

Maryland.— Cowen v. Dietrick, 101 Md.
46, 60 Atl. 282; Baltimore, etc., R. Co. v.

Roming, 96 Md. 67, 53 Atl. 672.

Missouri.— Eswin v. St. Louis, etc., R. Co.,

96 Mo. 290, 9 S. W. 577; Neier r. Missouri
Pac. R. Co., (1886) 1 S. W. 387.

Neiraska.—^
Meyer v. Midland Pac. R. Co.,

2 Nebr. 319.

Tennessee.—Artenberry v. Southern R. Co.,

103 Tenn. 266, 52 S. W. 878.

Vermont.— Guilmont v. Central Vermont
R. Co., 78 Vt. 185, 62 Atl. 54.

Wisconmn.— Heddles v. Chicago, etc., R.
Co., 74 Wis. 239, 42 N. W. 237.
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b. Duty to Stop or Reduce Speed. Except where there is a statutory pro-

vision to the contrary," an engineer or other employee in charge of a train ordi-

narily has the right to presume that a person on or approaching a crossing is in

possession of his natural faculties/^ and will take the precautions which the law
requires him to take to insure his own safety, and that he is aware of the situation

and will move to or remain in a place of safety; and the engineer or other employee
seeing such person is generally under no obligation to stop or check the train,'*

unless the conduct of those in charge of the train induces one approaching the cross-

ing to beUeve that the train will not proceed to the crossing or that those in charge
of the train will yield the right of way.'° Where, however, such railroad employee
knows or has reason to apprehend that a person on or approaching the crossing

is not in possession of ordinary abihty to care for himself,'" as that he is infirm

United States.—Bvrne v. Kansas City, etc.,

R. Co., 61 Fed. 605, 9 C. C. A. 666, 24
L. E. A. 693, under Milliken & V. Code
Tenn. § 1298, subs. 4.

See 41 Cent. Dig. tit. " Railroads," § 1019.

72. Nashville, etc., R. Co. v. Seaborn, 85
Tenn. 391, 4 S. W. 661, holding, however,
that Milliken & V. Code, § 1298, par. 4,

requiring that " when any person, animal,
etc., appears upon the road, the alarm
whistle shall be sounded, the brakes put
down," etc., is not applicable to a collision

caused by the tongue of a wagon catching
in the locomotive, and drawing the wagon
alongside; neither the wagon nor the mules
that were pulling it having got upon the
track before the accident occurred.

73. Green v. Los Angeles Terminal R. Co.,

143 Cal. 31, 76 Pac. 719, 101 Am. St. Rep.
68, (1902) 69 Pac. 694.

74. Alabama.— Southern E. Co. v. Shelton,
136 Ala. 191, 34 So. 194; Georgia Cent. R.
Co. V. Foshee, 125 Ala. 199, 27 So. 1006;
Burson v. Louisville, etc., R. Co., 116 Ala.
198, 22 So. 457.

California.— Lambert v. Southern Pac. E.
Co., 146 Cal. 231, 79 Pac. 873; Green v.

Los Angeles Terminal E. Co., 143 Cal. 31,

76 Pac. 719, 101 Am. St. Eep. 68, (1902)
69 Pac. 694 ; Green v. Southern Pac. Co., 122
Cal. 563, 55 Pac. 577; Matteson v. Southern
Pac. Co., 6 Cal. App. 318, 92 Pac. 101.

Connecticut.— Dyson v. New York, etc.,

R. Co., 57 Conn. "9, 17 Atl. 137, 14 Am.
St. Eep. 82.

Georgia.— Georgia Midland, etc., E. Co.
V. Evans, 87 Ga. 673, 13 S. E. 580.

Illinois.— Toledo, etc., E. Co. v. Jones,
76 111. 311: St. Louis, etc., E. Co. v. Manly,
58 111. 300; Chicago, etc., E. Co. v. Elorens,
32 111. App. 365.

Indiana.— Ohio, etc., R. Co. v. Walker,
113 Ind. 196, 15 N. E. 234, 3 Am. St. Eep.
638.

Kentucky.— Cox v. Louisville, etc., R. Co.,

104 S. W. 282, 31 Ky. L. Eep. 875, holding
that an engineer has the right to assume
that a person ten feet away from the track
at a crossing and not apparently deaf will
hear a whistle blown at a distance of eighty
yards.

Missouri.— Porter v. Missouri Pac. R. Co.,
199 Mo. 82, 97 S. W. 880; Sites v. Knott,
197 Mo. 684, 96 S. W. 206; Schmidt v.

Missouri Pac. R. Co., 191 Mo. 215, 90 S. W.
136, 3 L. R. A. N. S. 190; Stepp v. Chi-

cago, etc., R. Co., 85 Mo. 229.

THew Hampshire.— Waldron v. Boston,
etc., R. Co., 71 N. H. 362, 52 Atl. 443.

A'eio Jerseu.— Telfer v. Northern R. Co.,

30 N. J. L. 188.

"North Carolina.— Stewart v. North Caro-
lina E. Co., 136 N. C. 385, 48 S. E. 793.

Ohio.— New York, etc., E. Co. v. Kistler,

66 Ohio St. 326, 64 N. E. 130 [reversing

on other grounds 16 Ohio Cir. Ct. 316,

9 Ohio Cir. Dee. 277] ; Cincinnati, etc., E.
Co. V. Murphy, 18 Oliio Cir. Ct. 298, 10
Ohio Cir. Dec. 195.

South Carolina.— Gosa v. Southern E. Co.,

67 S. C. 347, 45 S. E. 810; Fletcher v.

South Carolina, etc., E. Co., 57 S. C. 205,
35 S. E. 513; Mack v. South Bound E. Co.,

52 S. C. 323, 29 S. E. 905, 68 Am. St. Eep.
913, 40 L. E. A. 679.

Texas.— Missouri Pac. R. Co. v. Burnett,
3 Tex. App. Civ. Cas. § 236.

Washington.— Woolf v. Washington R.,
etc., Co., 37 Wash. 491, 79 Pac. 997.

Wisconsin.— Schmolze v. Chicago, etc., R.
Co., 83 Wis. 659, 53 N. W. 743, 54 N. W.
106.

See 41 Cent. Dig. tit. "Railroads," §§ 1015,
1016.

That such person gives no evidence ot
knowledge of the approach of the train does
not indicate that he is about to pass in front
of it. Green v. Los Angeles Terminal R. Co.,
143 Cal. 31, 76 Pac. 719, 101 Am. St. Rep. 68,
(1902) 69 Pac. 694.

One approaching a railroad track is not in

a position of peril so as to charge the
engineer of an approaching train with notice
thereof and with the duty of using every
exertion to avoid injuring him, until he
steps upon the track; Green i. Los Angeles
Terminal R. Co., 143 Cal. 31, 76 Pac. 719,
101 Am. St. Rep. 68, (1902) 69 Pac. 694.
Unless there is something unusual about

the actions of a team or the driver thereof,
a train need not be stopped at a railroad
crossing to enable such team to cross. Chi-
cago, etc., R. Co. V. Sack, 129 111. App.
58.

75. Horton v. Houston, etc., R. Co., (Tex
Civ. App. 1907) 103 S. W. 467.
76. Green v. Southern Pae. R. Co., 122

Cal. 563, 55 Pac. 577 (holding that unless

[X. F, 9, b]
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or helpless," or is a child of tender years," or that, by reason of other circum-

stances, he apparently will not get or stay out of danger," it is his duty to use

the railroad company knows or has reason
to believe that a person at a crossing does
not possess ordinary ability to care for him-
self, it may presume that he possesses that
ability and will take ordinary precaution to

protect himself from injurv) ; Waldron v.

Boston, etc., E. Co., 71 N. 'H. 362, 52 Atl.

443.
77. Bailey v. Richmond, etc., E. Co., 106

N. C. 301, 11 S. E. 320; Yoakum r. Jlet-

tasch, (Tex. Civ. App. 1894) 26 S. W. 129.

Where an idiot is crossing a railroad track
and is seen by the engineer of an approach-
ing locomotive in time to stop his train,

there is no presumption of negligence in not
doing so unless it is shown that the engineer
knew him to be an idiot and with proper
care might have recognized him. Daily v.

Richmond, etc., R. Co., i06 X. C. 301, 11

S. E. 320.

That the person injured is partially deaf
does not increase the responsibility of the

railroad company as to the exercise of care

on seeing him approach the track where his

deafness is not known to the employees in

charge of the train. Cleveland, etc., R. Co.

V. Terry, 8 Ohio St. 570.

78. Meeks v. Southern Pac. R. Co., 56
Cal. 513, 38 Am. Rep. 67 (holding .that a
recovery is warranted where an infant six

or seven years old lying insensible or asleep

on the track of a highway crossing is in-

jured by a train, the fireman and engineer
of which perceived him in time to stop,

but thought that he was a bunch of weeds or

leaves until too late, and no warning signal

was given) ; Sloniker v. Great Northern R. Co.,

76 Minn. 306, 79 K. W. 168; Spooner c.

Delaware, etc., R. Co., 1 N. Y. St. 558;
INlissouri, etc., R. Co. v- Nesbit, 43 Tex. Civ.

App. 630, 97 S. W. 825. See also Green v.

Maysville, etc., R. Co., 78 S. W. 439, 25 Ky.
L. Rep. 1623. Compare Schwier v. New
York Cent., etc., R. Co., 15 Hun (N. Y.)

572, holding that an engineer in taking his

locomotive across a street at the rate of

two miles an hour is not guilty of negli-

gence in not stopping the locomotive when
he sees a child three years old running
alongside and beyond the engine.

A child nine years old or over is not pre-

sumed to be now sui juris, and where an
employee in charge of a train sees such a
child standing in a place of safety near the
track he is not negligent in not stopping
or slackening the speed of the train, where
other proper warnings and signals have been
given (Theobald r. Chicago, etc., R. Co., 75
111. App. 208; Cleveland, etc., R. Co. v.

Klee, 154 Ind. 430, 56 N. E. 234; Galveston,

etc., R. Co. V. Kieff, 94 Tex. 334, 60 S. W.
543), unless it appears that the child is

not aware of his danger or the circumstances
are such that the engineer is not warranted
in presuming that he will move to or remain
in a place of safety ( Cleveland, etc., R. Co. v.

Klee, supra)

.

[X. F, 9, b]

Where a child seven years of age goes on

a track at a railroad crossing in full view

of the flagman while the gates are lowered,

it is the duty of the railroad company to

use care according to the circumstances to

prevent injury to the child, its full duty

not being done as to such child by merely
lowering the gates; whether it uses the

proper care in such case being a question

for the jury. Jones r. Harris, 186 Pa. St.

469, 40 Atl. 791.

79. Alabama.— Tuscaloosa Belt R. Co. v.

Puller, 153 Ala. 288, 45 So. 156; Georgia
Cent. R. Co. v. Foshee, 125 Ala. 199, 27

So. 1000.

California.— Rowe v. Southern California

R. Co., 4 Cal. App. 1, 87 Pac. 220, holding,

however, that an engineer is not guilty of

gross or wanton negligence in failing to stop

the train in time to avoid the injury where he
makes reasonable efforts to do so after the

injured person's peril is discovered.

Connecticut.— Dyson v. New Y'ork. etc.,

R. Co., 57 Conn. 9, 17 Atl. 137, 14 Am. St.

Rep. 82.

Georgia.— See Georgia Midland, etc., R.

Co. V. Evans, 87 Ga. 673, 13 S. E. 580,

holding that a locomotive engineer is not
entitled to assume in all eases that per-

sons on a public crossing will get off in

time to save themselves, but in running
his train on a, crossing in a city is bound
to observe reasonable diligence before he dis=

covers peril as well as afterward; and that
the company is responsible for his negligent

errors of judgment.
Illinois.— Illinois Cent. E. Co. v. Benton,

69 111. 174; St. Louis, etc., R. Co. v. Manly,
58 111. 300; Chicago, etc., R. Co. v. Ho-
garth, 38 111. 370.

Kansas.— Atchison, etc., R. Co. r. Walz,
40 Kan. 433, 19 Pac. 787.

Maine.— Garland V. Maine Cent. R, Co.,

85 Me. 519, 27 Atl'. 615 (where team has
become stalled on or so near track as to

be in danger) ; Purinton v. Maine Cent. E.
Co., 78 Me. 569, 7 Atl. 707.

^fissouri.—-Sites v. Knott, 197 Mo. 684,

96 S. W. 206; Edwards v. Chicago, etc., R.

Co., 94 Mo. App. 36, 67 S. W. 950.

Yeuodo.—Bunting v. Southern Pac. E. Co.,

10 Nev. 277, holding that such liability at-

taches even though plaintiff contributed to

the injury by his own carelessness and negli-

gence.

Xcio Bampshire.— Waldron t. Boston, etc.,

R. Co., 71 N. H. 362. 52 Atl. 443; Folsom
p. Concord, etc., R. Co., 68 N. H. 454, 38

Atl. 200.

'North Carolina.—Hinkle v. Richmond, etc.,

E. Co., 109 N. C. 472, 13 S. E. 884, 26 Am.
St. Eep. 581 ; Bullock r. Wilmington, etc.,

E. Co., 105 N. C. 180, 10 S. E. 988.

0?n'o.— New York, etc., E. Co. r. Kistler,

66 Ohio St. 326, 64 N. E. 130 [reversing
on other grounds 16 Ohio Cir. Ct. 316, 9

Ohio Cir. Dec. 277].
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all reasonable efforts to slacken the speed of the train, and if possible to stop it

in time to avert an accident; and if he fails to do so the railroad company is liable

for the resulting damages.
10. Contributory Negligence ^''— a. In General— (i) Care Required in

Going on Tracks in General. As a general rule it is the duty of a person
approaching or going on a railroad crossing to exercise ordinary care to learn

of the approach of trains and keep out of the way, or otherwise to avoid being

injured; that is, such care and prudence as would be exercised by a man of ordi-

nary prudence under like circumstances,^' and if he fails to do so, as the proximate

South Carolina.— Fletcher v. South Caro-
lina, etc., R. Co., 57 S. C. 205, 35 S. E.

51.S; Mack v. South Bound E. Co., 52 S. C.

323, 29 S. E. 905.

Texas.— Houston, etc., R. Co. v. Carson, 66
Tex._ 345, 1 S. W. 107 (holding that it is

negligence to fail to bring a train to a full

stop at a street crossing on discovering that
an approaching team is frightened) ; Mis-
souri, etc., R. Co. V. Magee, (Civ. App. 1899)
49 S. W. 156 laffirmed in 92 Tex. 616, 50
S. W. 1013]; International, etc., R. Co. v.

Dalwigh, (Civ. App. 1898) 48 S. W. 527;
Texas, etc., E. Co. v. Roberts, 14 Tex. Civ.

App. 532, 37 S. W. 870.

Wisconsin.— Piper v. Chicago, etc., R. Co.,

77 Wis. 247, 46 N. W. 165.

United States.— Continental Imp. Co. v.

Stead, 95 U. S. 161, 24 L. ed. 103; Central
Trust Co. V. Wabash, etc., R. Co., 27 Fed.
159, holding that where the gates at a rail-

road crossing in a populous city are open
and a. teamster not seeing an approaching
train starts to drive across the tracks and
the engineer in charge of the train sees

him, it is the engineer's duty to stop his

train and if he fails to do so the company is

liable for the resulting damages to the
wagon and team.

See 41 Cent. Dig. tit. " Railroads," §§ 1015,
1016.
The degree of apprehension in such cases

is: Would a man of ordinary prudence in

the place of the engineer have had a con-

sciousness that, to run the engine on the
crossing as the engine in question was run,
would probably or was liable or likely to

result in injury to somebody on the track
at the crossing. Southern R. Co. v. Shelton,

136 Ala. 191, 34 So. 194.

80. Imputed negligence generally see Neg-
ligence, 29 Cyc. 542.
Injnry avoidable notwithstanding contribu-

tory negligence see infra, X, F, 12.

81. California.— Hearne v. Southern Pac.
R. Co., 50 Cal. 482.

Connecticut.— Norris v. New York, etc.,

R. Co., 78 Conn. 314, 61 Atl. 1075.

Delaware.— Reed v. Queen Anne's R. Co.,

4 Pennew. 413, 57 Atl. 529.
Georgia.— Brovlcs v. Prisock, 97 Ga. 643,

25 S. E. 389.

Illinois.— Chicago, etc., R. Co. v. Hatch,
79 111. 137; Chicago, etc., R. Co. v. Bell,

70 111. 102; Chicago, etc., R. Co. v. Sack,
129 III. App. 58; Wabash R. Co. v. Jenkins,
84 111. App. 511; Chicago, etc., R. Co. v.

Barnett, 56 111. App. 384.
Indiana.— Cleveland, etc., R. Co. v. Miller,

149 Ind. 490, 49 N. E. 445; Seybold v.

Terre Haute, etc., R. Co., 18 Indr App. 367,

46 N. E. 1054.

Iowa.— Defrieze v. Illinois Cent. R. Co.,

(1903) 94 N. W. 505; Lorenz v. Burling-

ton, etc., R. Co., 115 Iowa 377, 8-8 N. W. 835,

56 L. R. A. 752.

Kansas.— Chicago, etc., R. Co. v. Fisher,

49 Kan. 460, 30 Pac. 462 (holding that a
traveler in crossing a railroad is required

to exercise that degree of care which " an
ordinarily prudent person " would exercise

under like circumstances and not any higher
or lower degree of care or diligence) ;

Wichita, etc., R. Co. v. Davis, 37 Kan. 743,

16 Pac. 78, 1 Am. St. Rep. 275.

Kentucky.—Southern R. Co. v. Winchester,
105 S. W. 167, 32 Ky. L. Rep. 19; Louisville,

etc., R. Co. V. Taylor, 104 S. W. 776, 31 Ky.
L. Rep. 1142; Louisville, etc., R. Co. v.

Ueltschi, 97 S. W. 14, 29 Ky. L. Rep. 1136.

Louisiana.— Blackwell v. St. Louis, etc.,

R. Co., 47 La. Ann. 268, 16 So. 818, 49
Am. St. Rep. 371; White v. Vicksburg, etc.,

R. Co., 42 La. Ann. 990, 8 So. 475.

Massachusetts.— Fitzhugh v. Boston, etc.,

R. Co., 195 Mass. 202, 80 N. E. 792, hold-

ing that a. traveler on a highway crossing
a, railway must exercise that high degree
of care which the extreme danger of the

place requires of every person of ordinary
prudence.

Missouri.— Baker v. Kansas City, etc.,

R. Co., 147 Mo. 140, 48 S. W. 838; Easley
V. Missouri Pac. R. Co., 113 Mo. ^36, 20
S. W. 1073.

New Jersey.— Passman v. West Jersey,
etc., R. Co., 68 N. J. L. 719, 54 Atl. 809,
96 Am. St. Rep. 573, 61 L. R. A. 609;
Swanson v. New Jersev Cent. R. Co., 63
N. J. L. -605, 44 Atl. 852 ; Runyon v. Cent.

R. Co., 25 N. J. L. 566; New Jersey Cent.

R. Co. r. Moore, 24 N. J. L. 824.

New York.— Burke v. New York Cent. R.
Co., 73 Hun 32, 25 N. Y. Suppl. 1009 (hold-

ing that a person crossing a railroad track
is bound to exercise the care of a person
of ordinary prudence, the exercise of " any "

care not being sufficient) ; Johnson r. Hud-
son River R. Co., 6 Duer 633 [affirmed in

20 N. Y. 65, 75 Am. Dee. 375] ; Beisegel v.

New York Cent. R. Co., 14 Abb. Pr. N. S.

29.

OWo.— Watson r. Erie R. Co., 10 Ohio
S. & 0. PI. Dec. 4.i4, 8 Ohio N. P. 18.

Pennsylvania.— Baker v. Pennsylvania R.
Co., 182 Pa. St. 336, 37 Atl. 933.

South Carolina.— Zeigler v. Northeast R.
Co., 5 S. C. 221.

[X, F. 10, a, (l)]
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result of which he is injured/^ he is guilty of contributory negligence which pre-
cludes him from recovering damages.*^ An inflexible rule cannot be laid down
as to what constitutes contributory negligence on the part of the person injured at
a railroad crossing, but each case depends upon its own circumstances,'* the amount
of ca,re required being in proportion to the degree of danger at the particular
crossing, '° and greater care or diligence being required accordingly as the peculiar

Teajas.— Galveston, etc., R. Co. v. Matula,
79 Tex. 577, 1.5 S. W. 573, 19 S. W. 370;
International, etc., R. Co. v. Dyer, 76 Te,x.

156, 13 S. \V. 377; Missouri Pac. R. Co. v.

Lee, 70 Tex. 496, 7 S. W. 857; Missouri,
etc., R. Co. r. Oslin, 26 Tex. Civ. App. 370,
63 S. W. 1039; Gudf, etc., R. Co. v. Mar-
clvand, 24 Te.x. Civ. App. 47, 57 S. W. 860;
Gulf, etc., R. Co. V. Sliieder, (Civ. App.
1894) 26 S. W. 509; Texas, etc., R. Co. r.

Anderson; 2 Tex. App. Civ. Cas. § 203.
Virginia.— Kimball c. Friend, 95 Va. 125,

27 S. E. 901.

West Virginia.— Meeks v. Ohio River R.
Co., 52 W. Va. 99, 43 S. E. 118; Berkeley
V. Chesapeake, etc., R. Co., 43 W. Va. 11,

26 S. E. 349.
United States.— Morris v. Chicago, etc.,

R. Co., 26 Fed. 22.

Canada.— Miller v. Grand Trunk R. Co.,
25 U. C. C. P. 389.

See 41 Cent. Dig. tit. " Negligence," § 1022.
An employee of a railroad company is

within this rule at the time when he is off
duty and has no concern with the business or
affairs of the company, and where the acci-
dent occurs on a public street remote from
the place at which he renders service to the
company. Savannah, etc., R. Co. r. Flanna-
gan, 82 Ga. 579, 9 S. E. 471, 14 Am. St. Rep.
183.

Duty to seek safer crossing.— Crossing a
railroad track on a public highway where
there are a number of side-tracks is not
negligence per se, although by going a few
blocks out of his way the person might
have crossed the track at a safer place. Chi-
cago, etc., R. Co. V. Clough, 134 111. 586, 25
N. E.^64, 29 N. E. 184.

That the train which causes the collision

is an extra does not relieve either party
from the duty of exercising due care. Carl-
son v. Chicago, etc., R. Co., 96 Minn. 504,
105 N. W. 555, 113 Am. St. Rep. 655, 4 L.
R. A. N. S. 349
The time when a person should exercise

reasonable care is not limited to the time
when he goes on the track, but also applies
to his approach thereto. Wabash R. Co. r.

Jensen, 99 111. App. 312.

The natural instincts of self-preservation
may be considered in determining whether a
person who is injured on a railroad cross-

ing was guilty of contributory negligence.
Elgin, etc., R. Co. v. Hoadley, 122 111. App.
165 laffirmed in 220 111. 462, 77 N. E.
151].
82. Gosa V. Southern R. Co., 67 S. C. 347,

45 S. E. 810. And eee infra, X. F, 10, a,

(vn).
83. California.— Hearne v. Southern Pac.

R. Co., 50 Cal. 482.

Illinois.— Illinois Cent. R. Co. v. Farrell,

[X, F, 10, a, (i)]

80 111. App. 426; Chicago, etc., R. Co. l.

Barnett, 56 111. App. 384.
loiva.— Payne v. Chicago, etc., R. Co., 108

Iowa 188, 78 N. W. 813.

Kansas.— Chicago, etc., R. Co. v. Hartley,

(1898) 53 Pac. 66.

yeiv Jersey.— Hoopes i\ West Jersey, etc.,

R. Co., 65 N. J. L. 89, 47 Atl. 27; Runyon
r. Xew Jersey Cent. R. Co., 25 N. J. L.
550.

Xeu^ York.— Koehle;- v. Rochester, etc., R.
Co., 66 Hun 566, 21 N. Y. Suppl. 844.
South Carolina.— Gosa v. Southern R. Co.,

67 S. C. 347, 45 S. E. 810.
Texas.— Galveston, etc., R. Co. v. Matula,

79 Tex. 577, 15 S. W. 573, 19 S. W. 376;
International, etc., R. Co. c. Dyer, 76 Tex.
156, 13 S. W. 377; Galveston, etc., R. Co. i:

Polk, (Civ. App. 1901) 63 S. W. 343; Gulf,
etc., R. Co. .-. Shieder, (Civ. App. 1894) 26
S. W. 509.

United States.— McCann i: Chicago, etc.,

R. Co., 105 Fed. 480, 44 C. C. A. 566.

Canada.— Eoyle r. Canadian Northern E.
Co., 14 Manitoba 275; Atkinson v. Grand
Trunk R. Co., 17 Ont. 220.

See 41 Cent. Dig. tit. "Railroads," § 1022.
And see infra, X, F, 10, a, (viii), (a).
Where a person is injured by heedlessly

attempting to catch hold of a train after he
has crossed, he cannot recover. Payne u. Chi-
cago, etc., R. Co., 136 Mo. 562, 38 S. W.
308.

The mere intention of one at a railroad

crossing to board a train when not a passenger
does not constitute him a trespasser so as
to charge hiQi with contributory negligence.

Gulf, etc., R. Co. V. Hall, 34 Te'x. Civ. App.
535, 80 S. W. 133.

The ground for precluding a recovery in

such eases is the injured person's failure to

use reasonable care, and not that of " as-

sumed risk." Chicago, etc., R. Co. r. Ran-
dolph, 199 111. 126, 65 N. E. 142 [affirming

101 111. App. 121].

84. Louisville, etc., R. Co. i . Stewart, 128
Ala. 313, 29 So. 562; Chicago, etc., R. Co.

r. Olson, 113 111. App. 320; Chicago, etc., R.
Co. r. Smith, 77 111. App. 492; St. Louis, etc.,

R. Co. r. Knowles, 6 Kan. App. 790, 51 Pac.
230.

That the vehicle was on the track is not
conclusive of contributory negligence in case

of a collision therewith. Rieliey v. Missouri
Pac. R. Co., 7 Mo. App. 150.

A person's situation or condition in life

does not affect his exercise of reasonable care.

Lake Shore, etc., R. Co. v. Miller, 25 Mich.
274.

85. Delaware.— Reed r. Queen Anne's R.
Co., 4 Pennew. 413, 57 Atl. 429.

Indiana.— Louisville, etc., R. Co. i'. Stom-
mel, 126 Ind. 35, 25 N. E. 863; Cincinnati.
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locality and the circumstances of the case seem to require greater caution, '°

although in any case such care only is required as under the circumstances is

ordinary care.*'

(ii) Ra te of Speed in Approaching Crossing.^^ Going over or approach-

ing a railroad crossing at a rapid rate of speed, as for example faster than a walk,

is not contributory negligence as a matter of law; '" but it is a proper subject

etc., R. Co. V. Butler, 103 Ind. 31, 2 N. E.

138.

Iowa.— Goodrich l'. Burlington, etc., R.

Co., 97 Iowa 521, 66 N. W. 770.

Kansas.—St. Louis, etc., R. Co. v. Knowles,
6 Kan. App. 790, 51 Pac. 230, holding that
the degree of care must depend upon the ob-

structions, location, surroundings, and exist-

ing circumstances of each particular case,

and under proper instructions is ordinarily

a question of fact for the determination of

the jury.

Missouri.— Harlan :'. St. Louis, etc., R.

Co., 65 Mo. 22.

Nebraska.— Riley v. Missouri Pac. R. Co.,

69 Nebr. 82, 95 N. W. 20.

New Jersey.— New Jersey Cent. R. Co. v.

Moore, 24 N. J. L. 824.

New York.— Weber v. New York Cent.,

etc., R. Co., 58 N. Y. 451.

See 41 Cent. Dig. tit. " Railroads," § 1022.

86. Martin v. Baltimore, etc., R. Co., 2

Marv. (Del.) 123, 42 ML 442; Wabash, etc.,

K. Co. V. Wallace, 110 111. 114; Southern R.
Co. V. Winchester, 105 S. W. 167, 32 Ky. L.

Rep. 19; Morris v. Chicago, etc., R. Co., 28

Fed. 22.

Persons using a farm crossing over a rail-

road must exercise a higher degree of care

and caution to avoid injury from trains than
persons using a crossing at a public highway.
Baltimore, etc., R. Co. v. Keek, 84 111. App.
159 [affirmed in 185 111. 400, 57 N. E. 197].

In open country.— Since a higher rate of

speed in the movement of cars is permissible

in the country than a?ong the streets of a
city, more caution is demanded of a person
crossing tracks in the country than in a

city. Phillips v. Washington, etc., R. Co.,

104 Md. 455, 65 Atl. 422.

87. Illinois.— Chicago, etc.. R. Co. f.

Hutchinson, 120 111. 587, 11 N. E. 855;
Chicago, etc., R. Co. >,. Louderback, 125 111.

App. 323.

loica.— Goodrich f. Burlington, etc., R.
Co., 97 Iowa 521, 66 N. W. 770, extraordinary
care not required.

Kansas.— Chicago, etc., R. Co. v. Fisher,

49 Kan. 460, 30 Pac. 462.

Kentucky.— Cincinnati, etc., R. Co. v.

Champ, 104 S. W. 988, 31 Ky. L. Rep. 1054;
Chesapeake, etc., R. Co. v. Wilson, 102 S. W.
810, 31 Ky. L. Rep. 500.

Louisiana.— Eichorn v. New Orleans, etc.,

R., etc., Co., 112 La. 226, 36 So. 335, 104
Am. St. Rep. 437.

Missouri.— Lowenstein v. Missouri Pac. R.
Co., 117 Mo. App. 371, 93 S. W. 871; Mc-
Nown V. Wabash R. Co., 55 Mo. App. 585,

holding that a person approaching a railroad
crossing is not required to adopt every pos-

sible precaution but it is sufficient if he uses

that care which would be expected of a per-

son of ordinary prudence.
Nebraska.— Riley v. Missouri Pac. R. Co.,

69 Nebr. 82, 95 N. W. 20.

New York.— Lewis v. Long Island R. Co.,

162 N. Y. 52, 56 N. E. 548; Kain v. New
York, etc., R. Co., 3 N. Y. Suppl. 311.

South Carolina.— Kirby v. Southern R. Co.,

63 S. C. 494, 41 S. E. 765.

Texas.— International, etc., R. Co. v. Mitch-
ell, (Civ. App. 1901) 60 S. W. 996; Houston,
etc., R. Co. V. Laskowski, (Civ. App. 1898)
47 S. W. 59; Missouri, etc., R. Co. v. Rogers,
(Civ. App. 1897) 40 S. W. 849; Galveston,

etc., R. Co. V. Cook, (Civ. App. 1894) 25
S. W. 455, holding that only ordinary care
is required of one approaching a railroad
crossing, although under Rev. St. art. 2899,

an action for his death if he is killed can be
maintained against the railroad company
only in case it was guilty of gross negligence.
West Virginia.— Meeks v. Ohio River R.

Co., 52 W. Va. 99, 43 S. E. 118.

See 41 Cent. Dig. tit. " Railroads," § 1022.

The non-perfotmance of impossible things
does not constitute negligence ; and negligence
therefore on the part of plaintiff cannot be
conclusively presumed as a matter of law
from his inability to control his horses or
to prevent their running away when they
become frightened by a train approaching a
crossing toward which he is driving. Faber
V. St. Paul, etc., R. Co., 29 Minn. 465, 13
N. E. 902.

A mere error of judgment on the part of

the person passing over a railroad crossing
is not of itself contributory negligence which
will bar him from recovering. Hoyt v. New
York, etc., R. Co., 6 N. Y. St. 7.

Limiting liability by signs.—A railroad com-
pany by posting signs forbidding the use of
its depot and approaches as a thoroughfare
cannot make a person injured on a public
crossing, through the negligence of the com-
pany, guilty of contributory negligence when
such person was in the exercise of ordinary
care, as it cannot forbid such use of a public

crossing. Gulf, etc., R. Co. v. Marchand, 24
Tex. Civ. App. 47, 57 S. W. 860.

88. Rate of speed on a railroad crossing as
affecting duty to ston, look, and listen see

infra, X, F, 10, d, (i)," (l) ; X, F, 10, d, (ii),

(E).

89. Atchison, etc., 'il. Co. i. Shaw, 56 Kan,
519, 43 Pac. 1129; Richardson v. New York
Cent., etc., R. Co., 15 N, Y, Suppl, 868 [af-

firmed in 133 N. Y, 563, 30 N, E, 1148],

That one driving cannot stop before reach-

ing the crossing after discovering the ap-

proach of a train does not necessarily show
negligence, Tyler v. New York, etc., R. Co.,

137 Mass. 238.

[X, F, 10. a, (n)]
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of consideration for the jury,"" and when taken together with carelessness of the
traveler or other circumstances may constitute such negligence, barring his right

of recovery. °*

(hi) Wrongful and Unlawful Acts or Conduct.^^ That a person
injured at a railroad crossing is at the time of the accident engaged iu some wrong-
ful or unlawful act or conduct is not such neghgence as will bar his right to recover/'
unless such act or conduct contributes directly to the accident.^*

(iv) Care in Respect to Horses or Teams. A person riding or driving

near or over a railroad crossing is also bound to exercise ordinary care in respect

to his horse or team to prevent it becoming frightened and causiag injury; ^'

and in determiiiing whether he exercised proper care or not the character of the
horse or team and the injured person's knowledge thereof should be considered.""

But it is not contributory negligence that such person merely knows of the danger
and knows that his horse or team may become frightened," although the fact

of such knowledge may have an important bearing upon the question," and may
constitute contributory neghgence, where by reason of such knowledge the danger
might have been easily avoided. °°

90. Atchison, etc., E. Co. v. Shaw, 56 Kan.
519, 43 Pac. 1129; Kimball v. Friend, 95
Va. 125, 27 S. E. 901.

91. Toledo, etc., R. Co. v. Patterson, 94 111.

App. 670; Western Maryland E. Co. v. Kehoe,
83 Md. 434, 35 Atl. 90 ; Chase v. Maine Cent.

E,. Co., 167 Mass. 383, 45 N. E. 911 (hold-

ing that evidence that the person injured
was driving at a trot with the reins loose

and attempted to stop the horse only when
it reached the track is insufficient to show
freedom from contributory negligence) ; Me-
Canna v. New England E. Co., 20 E. I. 439,
39 Atl. 891.

Approaching at a speed which renders it

difScult to avoid the accident, if not im-
possible to do so, after c'iscovering the danger,
is negligence, barring a recovery. Wilds v.

Hudson Eiver E. Co., 24 N. Y. 430, 23 How.
Pr. 492 [reversing 33 Barb. 503] ; Morse v.

Erie E. Co., 65 Barb. (N. Y.) 490; Martin
V. New York Cent., etc., E. Co., 21 N. Y.
Suppl. 919.

92. Injuries received while violating Sun-
day laws see Sunday.
93. Pennsylvania Co. v. Frana, 112 111.

398 (going to work in a lumber yard kept
in violation of a city ordinance) ; Louisville,

etc., E. Co. V. Davis, 7 Ind. App. 222, 33
N. E. 451 (leaving horses unhitched on street

in violation of city ordinance) ; Stevens v.

Missouri Pac. Co., 67 Mo. App. 356 (hold-

ing that the fact that a person injured on
a public crossing intended to pursue his
journey on to the company's private grounds
cannot affect his right to recover )

.

94. Weller v. Chicago, etc., R. Co., 120 Mo.
635, 23 S. W. 1061, 25 S. W. 532. See
Kirby v. Southern R. Co., 63 S. C. 494, 41
S. E.' 765.

95. St. Louis, etc., R. Co. v. Boback, 71

Ark. 427, 75 S. W. 473 (holding that it is not
contributory negligence per se to jump from
a vehicle and attempt to grasp the bridle and
prevent the horse from running) ; Illinois

Cent. R. Co. V. Griffin, 184 111. 9, 56 N. E.

337 [affirming -84 111. App. 152] ; Illinois

Cent. R. Co. r. Farrell, 86 IlL App. 436;

[X, F, 10, a, (ii)]

Wabash E. Co. v. Jenkins, 84 111. App. 511
(holding that a driver is bound to exercise or-

dinary care to ascertain whether or not a
train is approaching) ; Paris, etc., E. Co. v.

Calvin, (Tex. Civ. App. 1907) 103 S. W. 428
[affirmed in (1908) 106 S. W. 879].
That one drives within fifty feet of a cross-

ing and the horse, frightened by the noise
of a train, runs away and causes injury is not
conclusive, as a matter of law, of a want of

due care on the part of the driver. Herrick
V. Sullivan, 120 Mass. 676.
An attempt to drive a horse near a box car

negligently permitted to remain at a street

crossing, after the driver sees that the horse
has become frightened, is not such contribu-
tory negligence as to ^ireelude him from re-

covering for injuries caused thereby, if it does
not appear that he knew that it was danger-
ous to do so. Ft. Worth, etc., E. Co. v. Mor-
ris, (Tex. Civ. App. 1907) 101 S. W. 1038.

96. Atchison, etc., R. Co. v. Johnson, 7 Kan.
App. 594, 52 Pac. 460; Whitby v. Baltimore,
etc., R. Co., 96 Md. 700, 54 Atl. 674; Peter-

son V. Chicago, etc., R. Co., 64 Mich. 621, 31

N. W. 548.

A husband's knowledge of the unsafe and
foolish character of a horse cannot be at-

tributed to his wife, where he did not know
that she was going to use tfee horse. Whitby
V. Baltimore, etc., R. Co., 96 Md. 700, 54 Atl.

674.

97. Western R. Co. v. Cleghorn, 143 Ala.

392, 39 So. 133; Ohio, etc., R. Co. v. Trow-
bridge, 126 Ind. 391, 26 N. E. 64; Pittsburg,

etc., R. Co. V. Taylor, 104 Pa. St. 306, 49
Am. Rep. 580; Sherman, etc., R. Co. v.

Bridges, 16 Tex. Civ. App. 64, 40 S. W. 536;
^Missouri, etc., R. Co. r. Thomas, (Tex. Civ.

App. 1892) 28 S. W. 139 [reversed on other

grounds in 87 Tex. 282, 28 S. W. 343].

Driving horses near standing or approach-

ing locomotives or cars see infra, X, F, 10, g.

Knowledge of danger in general see infra,

X, F, 10, a, (V).

98. Ohio, etc., R. Co. v. Trowbridge, 126
Ind. 391, 26 N. E. 64.

99. Pittsburgh Southern E. Co. v. Taylor,
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(v) Knowledge of Danger. Although a traveler on a public highway
is bound to know that there is peril in attempting to cross over a railroad track,

as such track is itself an admonition of danger on which he must act with at least

ordinary prudence/ mere knowledge of danger on his part is not of itself con-

clusive evidence of contributory negUgence;^ but it is a circumstance to be con-

sidered, and, when taken together with other facts in the case, such as lack of

ordinary care in other respects, may bar the injured person's right of recovery,^

notwithstanding the railroad company itseK is guilty of neghgence/ Thus where
a person knows or ought to know of the danger at a crossing in time to enable

him to avoid it and fails to do so, he cannot recover for his injuries from the rail-

road company, although the latter fails to ring the bell or sound the whistle,^ to

maintain a sign-board at the crossing as required by law,° to have a flagman or

104 Pa. St. 306, 49 Am. Rep. 580, holding
that where plaintiff knew that some cars

had run off the track near the highway and
that a neighbor's horse had been frightened
by them, but nevertheless drove his horse
along that road when he could have avoided
it by going a short distance through his own
field, and his horse took fright and injured
him, he is guilty of contributory negligence.

1. Cleveland, etc., R. Co. v. Miller, 149
Ind. 490, 49 N. e. 445; Lowden v. Pennsyl-
vania Co., 41 Ind. App. 614, 82 N. E. 941.

3. Ohio, etc., R. Co. v. Trowbridge, 126
Ind. 391, 26 N. E. 64; Annaker v. Chicago,
etc., R. Co., 81 Iowa 267, 47 N. W. 68;
Nohrden v. Northeastern R. Co., 59 S. C.

87, 37 S. E. 228, 82 Am. St. Rep. 826 (hold-

ing that the fact that a person injured at
a railroad crossing knew of the train's ap-
proach in time to avoid the collision does
not necessarily show gross negligence on his

part) ; Gulf, etc., R. Co. v. Grisom, 36 Tex.
Civ. App. 630, 82 S. W. 671 (holding that a
minor injured wliile attempting to pass be-

tween two cars standing across a public city

street, is not precluded from recovering by
reason of his knowledge that there was some
danger incident to his aet).

3. Georgia.— Harris v. Southern R. Co.,

129 Ga. 388, 58 S. E. 873.
Illinois.— Baltimore, etc., R. Co. v. Dris-

kell, 101 111. App. 137 (holdin„' that where
a person voluntarily leaves a place of safety
and attempts to extricate his property from
a place of danger on a railroad crossing and
is run over and killed, he is guilty of such
a reckless exposure of himself as to preclude
a recovery.

Indiana.— Wabash R. Co. v. Keister, 163
Ind. 609, 67 N. E. 521; Ohio, etc., R. Co. v.

Trowbridge, 126 Ind. 331, 26 N. E. 64; Cleve-

land, etc., R. Co. V. Wuest, 40 Ind. App. 693,
82 N E. 986, 41 Ind. App. 210, 83 N. E.
620; Towers v. Lake Erie, etc., R. Co., 18
Ind. App. 684, 48 N. E. 1046.
Kentucky.— Louisville, etc., R. Co. r. Arm-

strong, 105 S. W. 473. 32 Ky. L. Rep. 252
(contributory negligence as a matter of law)

;

Cincinnati, etc., R. Co. v. Champ, 104 S. W.
988, 31 Ky. L. Rep. 1054.

MicMffan.—Storrs v. Grand Trunk Western
E. Co., 142 Mich. 375, 105 N. W. 764, hold-

ing that a person is guilty of contributory
negligence where, seeing the steam from an
engine and hearing the whistle, he whips up

his horse to cross, although he cannot see the

train.

Missouri.— Wilkins v. St. Louis, etc., R.
Co., 101 Mo. 93, 13 S. W. 893.

Nebraska.— Riley v. Missouri Pac. R. Co.,

69 Nebr. 82, 95 N. W. 20.

New York.— Meinrenken v. New York
Cent., etc., R. Co., 81 N. Y. App. Div. 132,

80 N. Y. Suppl. 1074; De Jong v. Erie R.
Co., 59 N. Y. App. Div. 168, 69 N. Y. Suppl.

78, holding one who after seeing an approach-
ing train in time to stop in a place of safety
attempts to cross and is struck by the loco-

motive is guilty of contributory negligence as

a matter of law.
South Carolina.—Drawdy v. Atlantic Coast

Line R. Co., 78 S. C. 374, 58 S. E. 980, con-

tributory negligence warranting a nonsuit.
Washington.— Reynolds v. Northern Pac.

R. Co., 22 Wash. 165, 60 Pac. 120, holding
that a pedestrian who crosses a railroad,

where there is a network of tracks, and
which he knows to be unsafe, assumes the
risk, so as to bar a recovery, where there is

another safe crossing within fifty feet.

United States.— Casey v. Chicago, etc., R.
Co., 157 Fed. 66, 84 C. C. A. 570, contribu-
tory negligence precluding a recovery as a
matter of law regardless of the question of
negligence of the railroad company.

See 41 Cent. Dig. tit. " Railroads," § 1026.
Descending gates.— A person who, while

driving a gentle horse, over which he has
full control, along a lirghway toward a rail-

road crossing, sees the gates thereto descend-
ing, knows he is likely to collide with them
and makes no effort to avoid the danger or
stop his horse, is guilty of contributory
negligence as a matter of law. Briiik v.

Erie R. Co., 47 N. Y. App. Div. 483, 62 N. Y.
Suppl. 408.

4. Atchison, etc., R. Co. v. Withers, 69
Kan. 620, 77 Pac. 542, 78 Pac. 451 ; Casey v.

Chicago, etc., R. Co., 157 Fed. 66, 84 C. C. A.
570. And see infra, X, F, 10, a, (viii).

5. Chicago, etc., R. Co. v. Bell, 70 111. 102;
Telfer v. Northern R. Co., 30 N. J. L. 188;
Pakalinsky v. New York Cent., etc., R. Co.,

82 N. Y. 424; Missouri Pac. R. Co. v. Peay,
(Tex. 1892) 20 S. W. 57; Houston, etc., R.
Co. V. Nixon, 52 Tex. 19. See also O'Brien v.

New Jersey Cent. R. Co., 60 N. Y. App.
Div. 453, 69 N. Y. Suppl. 914. And see in-

fra, X, F, 10, a, (VIII).

6. Haas v. Grand Rapids, etc., R. Co., 47

[X, F, 10, a, (v)]
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watchman at the crossing,' to have the gates closed/ or to have a Ught upon the
engine in the night-time. °

(vi) Acts in Emergencies. Where a traveler without any fault on his part
is placed in a position of eminent peril at a crossing the law makes allowance for

such a person and will not hold him guilty of such neghgence as to defeat his recov-
ery if he does not select the very wisest course, and an honest mistake of judgment
in such a sudden emergency will not of itself constitute contributory neghgence,
although another course might have been better and safer; ^" and this rule is espe-

cially appHcable where the person is placed in such a perilous position by reason
of the railroad company's neghgence, as in failing to give the proper signals."

All that is required of a person in such an emergency is that he act with ordinary
care under the circumstances, it being for the jury to determine whether such
an emergency existed and whether the traveler acted with due care." The above
rule, however, does not apply where the injured person's perilous position is due

Mich. 401, 11 N. W. 216; Gulf, etc., R. Co.
V. Greenlee, 02 Tex. 344.

7. Duncan v. Missouri Pac. E. Co., 46 Mo.
A pp. 198; Pakalinskj' v. New York Cent.,
etc., R. Co., 32 s>S. Y. 424. Compare Annaker
V. Chicago, etc., K. Co., 81 Iowa 267, 47 N. W.
68.

8. Chicago, etc., R. Co. v. Sutherland, 88
111. App. 295; Ejork v. Illinois Cent. R. Co.,

85 111. App. 269; Baltimore, etc., R. Co. v.

Stumpf, 97 Md. 78, 54 Atl. 978.
That the gate is going up when a traveler

starts to cross does not justify him in ignor-
ing all other sights and sounds indicating
that he cannot safely advance, and if in
spite of such facts he attempts to cross and
is injured by the descending gate, he can
not recover. Briggs r. Boston, etc., R. Co.,
188 Mass. 463, 74 N. E. 667.

9. Pakalinsky r. New York Cent., etc., R.
Co., 82 N. Y. 424.

10. California.— Warren v. Southern Cali-

fornia R. Co., (1901) 67 Pac. 1.

Indiana.— Pittsburgh, etc., R. Co. t'. Bur-
ton, 139 Ind. 357, 37 N. E. 150, 38 N. E.
594; Peirce v. Jones, 22 Ind. App. 163, 53
N. E. 431; Grand Rapids, etc., R. Co. v.

Cox, 8 Ind. App. 29, 35 N. E. 183; Louis-
ville, etc., Consol. R. Co. v. Kelly, 6 Ind.

App. 545, 33 N. E. 1103.
Kentucky.— Louisville, etc., R. Co. v. Mol-

loy, 122 Kv. 219, 91 S. W. 685, 28 Ky. L.
Rep. 1113.

Michigan.— Richfield v. Michigan Gent. R.
Co., 110 Mich. 406, 68 ]n. W. 218.

Mississippi.—Alabama, etc., R. Co. v. Lowe,
73 Miss. 203, 19 So. 96.

New Yorlc—Pjer v. Erie R. Co., 71 N. Y.
228 (holding that the fact that a traveler
jumped from his vehicle when in imminent
danger of a collision at a crossing does not
bar a recovery, although he might have
escaped injury had he remained quiet)

;

Leonard v. New York Cent., etc., R. Co., 42
N. Y. Super. Ct. 225; Quill v. New York
Cent., etc., R. Co., 16 Daly 313, 11 N. Y.
Suppl. 80 la/firmed in 126 N. Y. 629, 27 N. E.

410] ; Spooner v. Delaware, etc., R. Co., 1

N. Y. St. 558 (holding that a girl eight years

old is not chargeable with contributory negli-

gence in going on a railroad track in front

of an approaching train at a crossing in an

[X, F, 10, a, (V)]

attempt to save other children if she is cir-

cumspect )

.

Ohio.— Wheeling, etc., R. Co. v. Parker,
29 Ohio Cir. Ct. 1 (holding that where a
person in crossing a railroad track, his horse
being on the track, discovers an engine ap-
proaching and urges his horse forward, such
act does not constitute negligence on the part
of such person) ; Lake Shore, etc., R. Co. v.

Jolmston, 25 Ohio Cir. Ct. 41.

Pennsylvania,— Pennsylvania R. Co. v.

Werner, 89 Pa. St. 59; Delaware, etc., R. Co.

V. Smith, 1 Walk. 88.

Texas.— Missouri, etc., R. Co. v. Oslin,

26 Tex. Civ. App. 370, 63 S. W. 1039 ; Bryant
V. International, etc., R. Co., 19 Tex. Civ.

App. 88, 46 S. W. 82.

11. Macon, etc., R. Co. v. Winn, 26 Ga.
250; Chesapeake, etc., R. Co. v. Ogles, 73
S. W. 751, 24 Ky. L. Rep. 2160; Bond v.

New York Cent., etc., R. Co., 69 Hun (N. Y.)

476, 23 N. Y. Suppl. 450; International, etc.,

R. Co. V. Neif, 87 Tex. 303, 28 S. W. 283
(holding that the railroad company is not re-

lieved from liability by the fact that such a
person rashly jumped from his wagon when
by remaining in it he would have escaped
injury) ; Houston, etc., R. Co. v. Byrd, (Tex.

Civ. App. 1901) 61 S. W. 147 (holding that

whether or not plaintiff acted prudently or

imprudently, her effort to escape the thi-eat-

ened danger would not affect her right to
recover, she having been placed in a posi-

tion of danger by the negligence of defend-

ant's employees} ; Brvant (,'. International,

etc., R. Co., 19 Tex. Civ. App. 88, 46 S. W.
82; International, etc., R. Co. v. Sein, 11

Tex. Civ. App. 386, 33 S. W. 558.

Although a person acts wildly and negli-

gently in sxich a case the company is liable

for an injury received since its negligence is

the proximate cause of the injury. Bryant
V. International, etc., R. Co., 19 Tex. Civ.

App. 88, 46 S. W. 82.

12. Alabama.— Louisville, etc., R. Co. v.

Stewart, 128 Ala. 313, 29 So. 562.

California.— Bilton v. Southern Pac. R.

Co., 148 Cal. 443, 83 Pac. 440, holding that
such a person need not exercise all the pres-

ence of mind and carefulness which are re-

quired of a prudent man under ordinary
circumstances, but is only required to do
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to his own negligence," or where the accident results from a rash apprehension of

clanger which does not exist."

(vii) Contributory Negligence as Proximate Cause of Injury.
To preclude a person from recovering for an injury received at a railroad crossing,

his negUgence must have been the proximate cause of his injury.^^ But
notwithstanding such person is guilty of negUgence to some extent, he may still

recover if the direct and proximate cause of the injury is not his own negligence,

but is the negligence of the railroad company," or where, notwithstanding his

what is reasonable under -the existing cir-

cumstances.
Indiana.— Feirce c. Jones, 22 Ind. App.

163, 53 N. E. 431; Grand Rapids, etc., R.
Co. V. Cox, S Ind. App. 29, 35 N. E. 183;
Louisville, etc., Consol. R. Co. c. Kelly, 6
Ind. App. 545, 33 N. K. 1103.

Minnesota.— King w. Chicago, etc., R. Co.,

77 Minn. 104, 79 N. W. 611, holding that,

although a person injured does not stop and
listen before he attempts to cross, the ques-
tion of his negligence is for the jury.

flew Hampshire.— Folsom v. Concord, etc.,

R. Co., 68 N. H. 454, 38 Atl. 209.

See 41 Cent. Dig. tit. " Railroads," § 1027.
The conduct of a person in such an emer-

gency must be considered in the light of the
peril that he saw before him, of the state

of mind that he must have been in in view
of the very few seconds of time that he had
to determine what would be the best course
to pursue; and if he exercised ordinary care
under all the circumstances he is not guilty
of contributory negligence, although he may
not in fact have done what was the very
best thing to do at the time. Wheeling, etc.,

R. Co. r. Suhrwiar, 22 Ohio Cir. Ct. 560, 12

Ohio Cir. Dec. 809.

13. Alabama.— Georgia Cent. R. Co. V.

Foshee, 125 Ala. 199, 27 So. 1006.
Connecticut.— Peck v. New York, etc., R.

Co., 50 Conn. 379.
Michigan.— Richfield v. Michigan Cent. E.

Co., 110 Mich. 406, 68 N. W. 218.

Ohio.— Cincinnati, etc., R. Co. v. Murphy,
18 Ohio Cir. Ct. 298, 30 Ohio Cir. Dec. 195,

holding that where a person is wrongfully
on the track without defendant's invitation,

and being called on in a sudden emergency
makes a mistake througli an error of judg-
ment aS to the best course to pursue, he is

not thereby relieved from his original negli-

gence if it apparently contributed to the in-

jury.
'Wiscons^n.— Liermann i\ Chicago, etc., R.

Co., 82 Wis. 286, 52 >r. W. 91, 33 Am. St.

Rep. 37.

See 41 Cent. Dig. tit. " Railroads," § 1027.

Voluntarily exposing oneself to danger at

a railroad crossing is contributory negligence,

although the exposure is made in saving cat-

tle or other property. Morris v. Lake Shore,

etc., R. Co., 148 N. Y. 182, 42 N. E. 579
[reversing 79 Hun 611, 29 N. Y. Suppl. 1147].

14. Macon, etc., R. Co. v. Winn, 26 Ga.

250.
15. Alabama.— Georgia Cent. R. Co. v.

Hyatt, 150 Ala. 355, 43 So. 867, holding that

if the engine which ran over and killed de-

cedent could not have been seen or heard

had he stopped, looked, and listened, then
such failure on his part was not the proxi-

mate cause of his death,

Kentucky.— Helm v. Louisville, etc., R. Co.,

33 S. W. 390, 17 Ky. L. Rep. 1004.

New Jersey.— New /ersey Cent. R. Co. v.

Moore, 24 N. J. L. 824, holding that no re-

covery can be had if the injured person's

negligence contributed in such a way that
if he had been guilty of no negligence the
accident would not have occurred.

North Carolina.— Norwood v. Raleigh, etc.,

R. Co., Ill N. C. 236, 16 S. E. 4; Clark v.

Wilmington, etc., R. Co., 109 N. C. 430, 14
S. E. 43, 14 L. R. A. 749 ; Deans v. Wilming-
ton, etc., R. Co., 107 N. C. 686, 12 S. B. 77,
22 Am. St. Rep. 902.

West Virginia.— Butcher v. West Virginia,
etc., R. Co., 37 W. Va. 180, 16 S. E. 457,
18 L. R. A. 519.

Canada.— See Atkinson v. Grand Trunk
R. Co., 17 Ont. 220.

See 41 Cent. Dig. tit. " Railroads," § 1028.
Contributory negligence held proximate

cause of injury: See Studer v. Southern
Pac. Co., 121 CaL 400, 53 Pac. 942, 66 Am.
St. Rep. 39 (climbing over couplings be-
tween cars, when train started backward
without warning. But see Grant v. Balti-
more, etc., R. Co., 2 MacArthur (D. C.) 277) ;

Haecker v. Chicago, etc., R. Co., 91 111. App.
570 (recrossing track in front of moving
train) ; Day t. Boston, etc., R. Co., 96 Me.
207, 52 Atl. 771, 90 Am. St. Rep. 335, 97
Me. 528, 55 Atl. 420 (where accident might
have been avoided by reasonable diligence)

;

McNab V. United R., ftc, Co., 94 Md. 719,
51 Atl. 421; McKenna v. Alabama, etc., R.
Co., 87 Miss. 652, 40 So. 426; McAnallv v.

Pennsylvania R. Co., 194 Pa. St. 464,' 45
Atl. 326, 47 L. R. A. 788 (resisting gate-
man's attempt to I<eep him back, whereby
he is thrown and has his leg cut off) ; Corbin
V. Grand Trunk R. Co., 78 Vt. 458, 63 AtL
138.

16. Arkansas.— Choctaw, etc., E. Co. v.

Baskins, 78 Ark. 355, 93 S. W. 757.
District of Columbia.^ Grant v. Baltimore,

etc., R. Co., 2 MacArthur 277, holding the
act of plaintiff in attempting to climb be-

tween the cars of a train obstructing a cross-

ing, whereby he is injured by the sudden
starting of the train without warning, not
to be the proximate cause of the injury.

Georgia.—Brunswick, etc., R. Co. v. Hoover,
74 Ga. 426.

Illinois.— Elgin, etc., R. Co. v. Hoadley,
220 111. 462, 77 N. E. 151 [affirming 122 111.

App. 165].
Texas.— Gulf, etc., R. Co. p. Melville, ( Civ.

[X, F, 10, a, (vii)]
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negligence, the injury could have been avoided by the exercise of proper care on
the part of the railroad company."

(viii) Effect of Contributory Negligence ^^— (a) In General. As
a general rule where a person approaching a railroad crossing fails to exercise

due and ordinary care to avert an accident, and his negligence materially or

proximately contributes to his injury, he cannot recover therefor, notwithstand-

ing neghgence on the part of the railroad company in the operation of its trains

or road,'^ such as running its trains at an unlawful rate of speed,^" or without

App. 1905) 87 S. W. 863, holding that the
fact that one injured by being struck by
moving railroad cars stvmibled and fell on
the track and for that reason could not es-

cape does not relieve tlie railroad from lia-

bility if he was not guilty of contributory
negligence in being on the track, although
the operatives could not have avoided his

injury after discovering his peril.

Wisconsin.— Winstanley r. Chicago, etc.,

E. Co., 72 Wis. 375, 3!) N. W. 856.

See 41 Cent. Dig. tit. " Railroads," § 1028.
17. Norwood v. Ealeigh, etc., R. Co., lU

N. C. 236, 16 S. E. 4; Clark v. Wilmington,
etc.. E. Co., 109 X. C. 430, 14 S. E. 43, 14
L. R. A. 749 ; Deans r. Wilmington, etc., R.
Co., 107 N. C. 686, 12 S. E. 77, 22 Am. St.

Rep. 9n2. And see infra, X, F, 12.

18. Effect of statutory liability see infra,

X. P, 10, a, (VIII), (B).
19. Alatama.— Louisville, etc., R. Co. f.

Richards, 100 Ala. 365. 13 So. 944.

California.— Hager r. Southern Pac. Co.,

98 Cal. 309, 33 Pac. 11!).

Colorado.— Chicago, etc.. R. Co. r. Cris-

man, 19 Colo. 30, 34 Pac. 286.

Georgia.— Macon, etc., R. Co. (. Winn, 19
Ga. 440.

Illinois.— Rockford, etc., R. Co. v. Byam,
80 111. 528; Chicago, etc., R. Co. v. Jacobs,
63 111. 178; Cleveland, etc., R. Co. r. Huston,
125 111. App. 522.

Indiana.— Toledo, etc., R. Co. c. Shuck-
man, 50 Ind. 42; Ohio, etc., R. Co. r. Gullett,

15 Ind. 487; Evansvillc, etc., R. Co. v. Low-
dermilk, 15 Ind. 120; Wamsley r. Cleveland,
etc., R. Co., 41 Ind. App. 147, 82 N. E. 490,
83 N. E. 640; Cleveland, etc., R. Co. v.

Wuest, 40 Ind. App. 693, 82 N. E. 986 (hold-

ing that there can be no recovery if plaintiff's

negligence contributes :n the slightest degree
to his injury) ; Baltimore, etc., R. Co. r.

Tahnage, 15 Ind. App. 203, 43 N. E. 1019;
Louisville, etc., R. Co. v. Stephens, 13 Ind.
App. 145, 40 N. E. 148.

lou-a.— Sala i'. Chicago, etc., E. Co., 85
Iowa 678, 52 N. W. 664.

KcntucTcy.— Louisville, etc., R. Co. r. Wil-
son, 124 Ky. 836, 100 S. W. 302. 30 Kv. L.

Rep. 1048; Southern R. Co. v. Winchester,
105 S. W. 167, 32 Ky. L. Rep. 19; Meacham
r. Louisville, etc., R. Co., 45 S. W. 363, 20
Ky. L. Rep. 112.

Maryland.— Cowen i', Dietrick, 101 Jfd. 46,

60 Ati. 2S2; Western Marvland E. Co. ;;.

Kehoe. 83 Md. 434. 35 Atl. 90; Pennsyl-
vania R. Co. !•. McGirr, 61 lid. 108.

ilicidcian.— Mynnina; r. Detroit, etc., E.
Co., 64 Mich. 93, 31 N. W, 147, 8 Am. St.

Rep. 804.

[X, F, 10, a, (vii)]

Minnesota.—^Arine r,. Minneapolis, etc., E.
Co., 76 Minn. 201, 78 X. W. 1108, 1119.

Missouri.— Butts v. St. Louis, etc., R. Co.,

98 Mo. 272, 11 S. W. 754; Sims i: St. Louis,

etc., R. Co., 116 Mo. App. 572, 92 S. W.
909.

Xew York.— Cox t". Xew York Cent., etc.,

E. Co., 69 X. Y. App. Div. 451, 74 X. Y.
Suppl. 1011; Bieseigal i. Xew York Cent.
R. Co., 33 Barb. 429 [reversed on the facts

in 34 N. Y. 622, 90 Am. Dec. 741] ; Shefaeld
V. Rochester, etc., E. Co., 21 Barb. 339.

Pennsylvania.—Beynon r. Pennsylvania E.
Co., 168 Pa. St. 642, 32 Atl. 84; Gangawer r.

Philadelphia, etc., R. Co., 168 Pa. St. 265,

32 Atl. 21 ; Groner v. Delaware, etc.. Canal
Co., 153 Pa. St. 390, 2'3 Atl. 7.

Texas.— Texas Midland R. Co. v. Tidwell,

(Civ. App. 1899) 49 S. W. 641; San Antonio,
etc., R. Co. V. Bergslaud, 12 Tex. Civ. App.
97, 34 S. W. 155; Gulf, etc., E. Co. i. Scott,

(Civ. App. 1894) 27 S. W. 827; Texas, etc.,

E. Co. t-. Brown, 2 Tex. Civ. App. 281, 21

S. W. 424.

Utah.— Rogers v. Rio Grande Western E.
Co., 32 Utah 367, 90 Pac. 1075.

Virginia.— Stokes v. Southern E. Co., 104
Va. 817, 52 S. E. 855; Hogan v. Tyler, 90
Va. 19, 17 S. E. 723.

United States.— Dunworth r. Grand Trunk
Western E. Co., 127 Fed. 307, 62 C. C. A.
225; Walker v. Kinmare, 76 Fed. 101, 22
C. C. A. 75.

Canada.— Eoyle v. Canadian Northern R.,

14 Manitoba 275.

See 41 Cent. Dig. tit. " Railroads," § 1084.

And see supra, X. F, 10, a. (i).

20. Georgia.— Harris v. Southern R. Co.,

129 Ga. 388, 58 S. E. 873; Thomas v. Georgia
Cent. E. Co., 121 Ga. 38, 48 S. E. 683; Georgia
Cent. E. Co. ". Tribble, 112 Ga. 863, 38 S. E
356, holding that where it was conclusively

shown that the speed at which the train was
being run was higher than that prescribed

by a valid municipal ordinance, and that no
effort was made to so check the speed in

passing over the crossing as to be able to

stop if necessary to prevent injury to one
attempting to cross, the company was, rela-

tively to such person, negligent as a matter
of law; and in order to prevent a. recovery
it must be shewn that the injurv was done
with the consent of the injured person, or

that he could, by the exercise of ordinary
care, have avoided the consequences of the
negligence of the company.

Illinois.— Chicago, etc., E. Co. r. Eobinaon,
9 111. App. 89.

Indiana.— Korradv r Lake Shore, etc., R.
Co., 131 Ind. 261, 29 N. E. 1069.
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giving the customary or statutory signals,^' unless the raiboad company is guilty

of such gross negUgence or recklessness as to imply wantonness or a willingness

to inflict injury.^^ This doctrine of contributory negligence apphes only where

Iowa.— Nosier v. Chicago, etc.) B.. Co., 73
Iowa 268, 34 N. W. 830.
- Kentucky.— Southern R. Co. v. Winchester,
105 S. W. 167, 32 Ky. L. Rep. 19; Meacham
V. Louisville, etc., R. Co., 45 S. W. 363, 20
Ky. L. Rep. 112.

Maine.— Day v. Boston, etc., R. Co., 96
Me. 207, 52 Atl. 771, 30 Am. St. Rep. 335.

Missouri.— Green v. Missouri Pac. R. Co.,

192 Mo. 131, 90 S. W. n05; Payne v. Chicago,
etc., R. Co., 136 Mo. 562, 38 S. W. 308.
New York.— Keese r. New York, etc., E.

Co., 67 Barb. 205, holding that where a per-

son crossing a. railroad track at a street

crossing in a populous city contributes in any
degree by his own negligence to a collision

by which he is injured, the railroad company
is not liable, although it is guilty of negli-

gence in running its train over the crossing
at too great a rate of speed.

Ohio.— Great China Tea Co. v. Norfolk,
etc., R. Co., 27 Ohio Cir. Ct. 647.

Oregon.— Blackburn v. Southern Pac. Co.,

34 Oreg. 215, 55 Pac. 225.

Wisconsin.— Schneider v. Chicago, etc., E.
Co., 99 Wis. 378, 75 N. W. 169, holding that,

although Laws (1891), c. 467, declares rail-

road companies liable to any person injured
for all damages caused by trains running at
excessive speed in cities, contributory negli-

gence defeats recovery.
See 41 Cent. Dig. tit. " Railroads," § 1088.

And see infra, X,F, 10, e, (iv).

21. California.— Meeks v. Southern Pac.
E. Co., 52 Cal. 602.

Illinois.— Chicago, etc., E. Co. v. Robinson,
9 111. App. 89.

Indiana.— Louisville, etc., R. Co. v. Stom-
mel, 126 Ind. 35, 25 N. E. 863; Cincinnati,
etc., R. Co. V. Butler, 103 Ind. 31, 2 N. E.
138, holding that the fact that an approach-
ing train fails to give the statutory signal
will not excuse one who sustains injury at a
crossing, if he neglects the diligent use of all

available means to prevent such injury.
Kansas.— Atchison, etc., R. Co. v. Town-

send, 39 Kan. 115, 17 Pac. 804.
Kentucky.— Southern E. Co. f. Winchester,

105 S. W. 167, 32 Ky. L. Rep. 19.

Mississippi.— Illinois Cent. E. Co. v. Mc-
Leod, 78 Miss. 334, 29 So. 76, 84 Am. St.

Eep. 630, 52 L. R. A. 954.
Missouri.— Porter v. Missouri Pac. R. Co.,

199 Mo. 82, 97 S. W. 880; Green v. Missouri
Pac. E. Co., 192 Mo. 131, 90 S. W. 805;
Baker v. Kansas City, etc., E. Co., 147 Mo.
140, 48 S. W. 838 (holding that if a traveler,

when starting to cross a railroad track, has
his attention called to approaching cars in
time to keep out of their way, he cannot com-
plain that no proper warning is given) ;

Petty V. Hannibal, etc., E. Co., 88 Mo. 306.
New York.— Steves v. Oswego, etc., R. Co.,

18 N. Y. 422; Miller v. New York Cent., etc.,

R. Co., 81 Him 152, 30 N. Y. Suppl. 751; Das-
comb V. Buffalo, etc., R. Co., 27 Barb. 221.

Ohio.— Great China Tea Co. v. Norfolk,

etc., R. Co., 27 Ohio Cir. Ct. 647; Pennsyl-
vania Co. V. Alburn, 23 Ohio Cir. Ct. 130.

Texas.— International, etc., R. Co. v.

Graves, 59 Tex. 330.

Virginia.— Southern R. Co. v. Jones, 106
Va. 412, 56 S. E. 155.

Wisconsin.— Williams v. Chicago, etc., R.
Co., 64 Wis. 1, 24 N. W. 422.

United States.— Texas, etc., R. Co. v. Cody,
166 U. S. 606, 17 S. Ct. 703, 41 L. ed.

1132.

See 41 Cent. Dig. tit. " Railroads," § 1087.

And see infra, X, P, 10, e, (lii).

22. Alahamia.—Leak v. Georgia Pac. E. Co.,

90 Ala. 161, 8 So. 245; Louisvill-e, etc., E.

Co. V. Crawford, 89 Ala. 240, 8 So. 243.

Colorado.— Chicago, etc., R. Co. v. Cris-

man, 19 Colo. 30, 34 Pac. 286. Compa/re

Chicago, etc., R. Co. v. Nuney, 19 Colo. 36,

34 Pac. 288.

Illinois.— Lake Shor«, etc., R. Co. v. Sun-
derland, 2 111. App. 307, holding, however,
that the absence of a flagman from his post,

or the failure to give warning by bell or
whistle, is not such wilful or wanton negli-

gence on the part of the railroad company
as to charge it with liability for the accident.

Indiana.— Ohio, etc.. R. Co. v. Gullett, 15
Ind. 487 ; Evansville, etc., R. Co. v. Lowder-
milk, 15 Ind. 120.

Louisiana.— Lampkin v. McCormick, 105
La. 418, 29 So. 952, 83 Am. St. R«p. 245,
holding that where a railroad company backs
a train thi'ough points in a city where
travelers are endangered, without providing
any lookout or taking any precautions what-
ever, it is liable for an injury to a traveler,

although he may not have been free from
negligence.

Michigan.— Buckley v. Flint, etc., R. Co.,

119 Mich. 583, 78 N. W. 655; Stewart v.

Michigan Cent. R. Co., 119 Mich. 91, 77
N. W. 643; Battishill v. Humphreys, 64
Mich. 514, 38 N. W. 581, holding that where
a railroad company is recklessly negligent
in running its train without keeping a
proper lookout, the question of contributory
negligence does not arise.

Minnesota.—See Arine v. Minneapolis, etc.,

R. Co., 76 Minn. 201, 78 N. W. 1108, 1119.
See 41 Cent. Dig. tit. " Railroads," § 1083

;

and infra, X, F, 13.

But see Pennsylvania R. Co. v. McGirr, 01
Md. 108, holding that, notwithstanding the
most culpable negligence on the part of the
railroad company, the injured party cannot
recover if the infliction oif the injury would
have been impossible had he observed due care
and caution.
Mere inadvertence or inattention on the

part of the railroad company does not con-
stitute such wilful intention of inflicting
injury as will entitle the person injured to
damages although he is guilty of contributory
negligence, where the circumstances are not

[X, F, 10, a, (VIII), (A)]
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the negligent act of the injured party is concurrent in point of time with the
negligent act of the railroad company so that the latter has no opportunity to
act with reference to the act of the injured person, ^^ and where the railroad com-
pany is. not chargeable with negUgence after the position of the injured party
is discovered or by the exercise of reasonable care could have been discovered.^*

It has no appUcation where the injured party's neghgence is prior in point of

time/" and where the railroad company by the exercise of reasonable care might
have avoided the consequences of his neghgence.^* In some jurisdictions there
has arisen by statute v/hat is known as the modern doctrine of comparative
negligence, by which the contributory negUgence of the person injured does not
wholly reheve the railroad company from habihty but entitles it to a credit onljr

in reduction of the amount of its hability.^' Under these statutes where both
the railroad company and the injured party are at fault in producing the injury,

the injured party may recover, but the amount of such recovery is diminished
in proportion to the amount of his fault; ^^ but he can recover nothing if, notmth-

sueh that the railroad company ought to know
that such inattention will almost necessarily
produce the injury. Georgia Pac. R. Co. v.

Lee, 92 Ala. 262, 9 So. 230.
The want of such care as very prudent

men take of their own concerns does not con-
stitute such gross negligence as will render
the railroad company liable, if the person
injured, by his own negligence contributes
to his injury. Evansville, etc., R. Co. c.

Lowdermilk, 15 Iiid. 120.

In Kentucky " wilful neglect " applies only
to actions for loss of life involving punitive
damages; and in an action for injuries to

a horse and wtigoii sustained by the negli-

gent operation of a train at a crossing, con-
tributory negligence of the driver is a good
defense, although gross negligence on the part
of the train employees in failing to give sig-

nals is shown. Chesapeake, etc., R. Co. v.

Yost, 29 S. W. 326, 16 Ky. L. Rep. 834.
23. Spencer v. Baltimore, etc., R. Co., 4

Mackey (D. C.) 138, 54 Am. Rep. 269;
Sims r. St. Louis, etc., R. Co., 116 Mo.
App. 572, 92 S. W. , 900 ; On-en v. Hudson
River R. Co., 2 Bosw. (N. Y.) 374 (hold-
ing that if the collision and injury were
caused by the concurrent negligence of
both parties neither can recover from the
other, and defendant is entitled to a verdict) ;

Mercer v. Southern R. Co., 66 S. C. 246, 44
S. E. 750 (holding that if the railroad com-
pany is careless and negligent and a party
killed at the crossing is also negligent and
the admixture of the negligence of both brings
about the injury, the railroad company is not
liable).

24. Texas, etc., E. Co. r. Nolan, 62 Fed.
552, n C. C. A. 202.

25. Spencer v. Baltimore, etc., R. Co., 4
Mackey (D. C.) 138, 54 Am. Rep. 269;
Mendenhall r. Philadelphia, etc., R. Co.,

202 Pa. St. 427, 51 Atl. 1028, holding that,

however negligent plaintiff may have been
in crossing in front of the moving train,

he having gotten safely across and his horse
then being frightened by the escape of steam
from the heating apparatus of the railroad

company near the crossing and having backed
in front of the engine, liis negligence is not
contributory.

[X, F, 10, a, (viii), (a)]

26. Texas, etc., R. Co. r. Nolan, 62 Fed.

552, 11 C. C. A. 202. And see infra, X, F,

12.

27. Florida Cent., etc., R. Co. v. Williams,
37 Fla. 406, 20 So. 558.

28. Savannah, etc., R. Co. ». Cosens, 46
Fla. 237, 35 So. 398 (construing Laws
(1891), § 2, c. 4071); Florida, etc., R. Co.

r. Foxworth, 41 Fla. 1, 24 So. 338, 79 Am.
St. Rep. 149; Florida Cent., etc., R. Co. r.

Williams, 37 Fla. 406, 20 So. 558 (holding
that in making the apportionment between
the different parties' negligence, the jury
should not take into consideration any negli-

gence of either of the parties that did not
directly or proximately contribute to the
bringing about of the injury complained of)

:

Atlantic Coast Line R. Co. c. Taylor, 125

Ga. 454, 54 S. E. 622; Atlanta, etc., R. Co.

t. Gardner, 122 Ga. 82, 49 S. E. 818; Georgia
Cent. R. Co. t. Tribble, 112 Ga. 863, 38 S. E.

356; Comer v. Barfield, 102 Ga. 485, 31 S. E.
89: Brunswick, etc., R. Co. c. Gibson, 97
Ga. 489, 25 S. E. 484 ; Americus, etc., R. Co.

V. Luckie, 87 Ga. 6, 15 S. E. 105 (holding
that if the injured party could not by the
exercise of ordinary care have avoided the
injury and the injury resulted from the rail-

road company's negligence, he can recover,

although to some extent negligent himself,

ill which case the. amount of the recovery

should he diminished in proportion to the

amount of his fault; and that this rule is

not a qualification of the rule that the in-

jured party cannot recover for the company's
negligence if after such negligence com-
menced to exist he could, by ordinary care,

have avoided the injury) ; Atlanta, etc., T.

Co. r. Newton. 85 Ga. 517, 11 S. E. 776;
Georgia R., etc., Co. ('. Neely, 56 Ga. 540;
Louisville, etc., R. Co. v. Martin, 113 Tenn.

260, 87 S. W. 418; Louisville, etc., R. Co. x.

Howard, 90 Tenn. 144, 19 S. W. 116; Byrne
V. Kansas City, etc., R. Co., 61 Fed. 605, 9

C. C. K. 666, 24 L. R. A. 693 ; Western, etc..

R. Co. i\ Roberson, 61 Fed. 592, 9 C. C. A.

646.

Where ordinary care is exercised in an en-

deavor to escape the consequences of the com-
pany's negligence after it is apparent that
the railroad company is negligent, the in-
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standing the company's negligence, the injury was caused entirely by his own
negUgence or by his consent/' or if he could by the exercise of ordinary care have

avoided the injury; '" or if the railroad company itself was in the exercise of reason-

able and ordinary care.^'

(b) Effect of Statutory Provisions. The rule of contributory negligence is

ordinarily not changed or abrogated by reason of a statute or ordinance imposing

a Uabihty on account of the violation thereof, by which an injury results.^^ Thus
where a person receives an injury at a crossing by reason of his own contributory

negligence, he cannot recover therefor notwithstanding there is a statute or ordi-

nance imposing a hability upon the railroad company for damages sustained by
reason of its failure to give the statutory signals, ^^ or to keep a proper lookout on

its trains or cars,^* or to maintain sign-boards at crossings,^^ or to maintain safe

crossings,^' unless the statute or ordinance imposes an absolute hability for the

damages so caused.^'

jured party is not necessarily precluded from
recovering, although he may not have exer-

cised ordinai-y care prior to liis discovery of

the railroad company's negligence. Macon,
etc., R. Co. V. Mcl^ndon, 119 Ga. 297, 46
S. E. 106; Comer v. Barfield, 102 Ga. 485,

31 S. E. 89.

29. Savannah, etc., R. Co. v. Cosens, 46
Fla. 237, 3.5 So. 398; Florida Cent., etc., R.
Co. V. Foxworth. 41 Fla. 1, 25 So. 238, 79
Am. St. Rep. 149 ; Florida Cent., etc., R. Co.

V. Williams, 37 Fla. 406, 20 So. 558; At-
lanta, etc., R. Co. v. Gardner, 122 Ga. 82, 49
S. E. 818; Georgia Cent. R. Co. v. Tribble,

112 Ga. 863, 38 S. E. 356; Comer v. Bar-
field, 102 Ga. 485, 31 S. E. 89; Atlanta, etc.,

E. CO; V. Newton, 85 Ga. 517, 11 S. E. 776;
Georgia R., etc., Co. v. Neely, 56 Ga.
640.

30. Atlanta, etc., R. Co. v. Gardner, 122
Ga. 82, 49 S. E. 818; Georgia Cent., etc., R.
Co. !. Tribble, 112 Ga. 863, 38 S. E. 356;
Comer v. Barfield, 102 Ga. 485, 31 S. E. 89;
Brunswick, etc., R. Co. v. Gibson, 97 Ga.
489, 25 S. E. 484; Americus, etc., R. Co. v.

Luckie, 87 Ga. 6, 13 S. E. 105; Atlanta, etc.,

R. Co. r. Xewton, 85 Ga. 517, 11 S. E. 776.

See also Rowe v. Georgia Cent. R. Co., 115 Ga.
929, 42 S. E. 219.

31. Comer v. Barfield, 102 Ga. 485, 71 S. E.

89; Georgia R., etc., Co. v. Neely, 56 Ga.
540.

38. Texarkana, etc., R. Co. v. Bullington,
fArk. 1898) 47 S. W. 560; Weller r. Chicago,
etc., R. Co., 120 Mo. G35, 23 S. W. 1061, 25
S. W. 532.

33. California.— Meeks v. Southern Pac. R.
Co., 52 Cal. 602.

Illinois.— Toledo, etc., R. Co. r. Gallagher,

109 111. App. 67.

Indiana.— New York, etc., R. Co. v. Rob-
bins, 38 Ind. App. 172,' 76 N. E. 804; Pitta-

burgh, etc., R. Co. V. West, 34 Ind. App. 95,

69 N. E. 1017, holding that Burns Rev. St.

(1901) § 359a, making contributory negli-

gence a matter of defense, in no way re-

lieves a traveler of his duty.
Iowa.— Sala v. Chicago, etc., R. Co., 85

Iowa 678, 52 N. W. 664.

Missouri.— AVeller v. Chicago, etc., R. Co.,

120 Mo. 635, 23 S. W. 1061, 25 S. W.
532.

South Carolina.— See Harbert v. Atlanta,

etc., R. Co., 73 S. C. 537, 59 S. E. 644, con-

struing Civ. Code (1902), § 2139.

United States.— Horn v. Baltimore, etc.,

R. Co., 54 Fed. 301. 4 C. C. A. 346; Saldana
V. Galveston, etc., R. Co., 43 Fed. 862, hold-

ing that Tex. Rev. St. art. 4232, providing
that locomotives shall whistle or ring before

crossing a road, and that a railroad company
neglecting this precaution shall " be liable

for all damage which shall be sustained bj'

any person, by reason of such neglect," does
not render a company violating such statute

liable for an injury to one who sees the ap-

proaching train in time to avoid it.

34. St. Louis, etc., R. Co. v. Dingman, 62
Ark. 245, 35 S. W. 219; St. Louis, etc., R.
Co. V. Leathers, 62 Ark. 235, 35 S. W. 216.

But see Southern R. Co. v. Simpson, 131

Fed. 705, 65 C. C. A. 563.

35. Lang v. Holiday Creek R., etc., Co., 49
Iowa 469 ; Dodge v. Burlington, etc., R, Co.,

34 Iowa 276; Artz v. Chicago, etc., R. Co.,

34 Iowa 153 (holding that the omission of a
railroad company to have u sign-board at a
highway crossing to warn people of ap-
proaching trains as provided by statute does
not render the company absolutely liable to
persons. injured at such crossing, if such per-
son's negligence contributes to the injury) ;

Field V. Chicago, etc., R. Co., 14 Fed. 332, 4
McCrary 573 (holding that the liability of a
railroad company for death or personal in-

juries caused by the failure to erect a sign-
board does not attach absolutely under the
statute where it appears that the damages
sustained are the result of the injured party's
own negligence and are not caused by the ab-

sence of the sign-board).
36. Hanson r. Chicago, etc., R. Co., 94

Iowa 409, 62 N. W. 788; Reeves v. Dubuque,
etc., R. Co., 92 Iowa 32, 60 N. W. 243, each
construing Code (1873), § 1288.

37. Louisville, etc., R. Co. v. Howard, 90
Tenn. 144, 19 S. W. 116; Soutliern R. Co. r.

Simpson, 131 Fed. 705, 65 C. C. A. 563,
holding that under Shannoi) Code Tenn.
§§ 1574-1576, requiring every railroad com-
pany to keep some person on its locomotive
on the lookout ahead, and certain other pre-

cautions, and rendering such company abso-
lutely liable for injuries occasioned by a

[X, F, 10, a, (VIII), (B)]

"
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(c) Comparative Negligence.^^ Under the doctrine of comparative negligence,

which in most Jurisdictions is either aboUshed or no longer recognized,^" a person

injured at a railroad crossing can recover, although negligent, if his negligence is

sUght and that of the railroad company is gross as compared therewith;*" but if

the injured party's negligence contributes to his injury he cannot recover unless

he can prove a greater degree of negUgence on the part of the railroad company.'"

b. ChUdren and Others Under Disability— (i) In General — (a) Children.

Where a child incapable of knowing and avoiding danger is injured at a railroad

crossing, by the neghgence of the railroad company, the incapacity of the child

shields it from responsibiUty for contributory neghgence." But where the child

is shown to have sufficient mental capacity to appreciate danger, while ordi-

narily he is not bound to exercise the same degree of care and caution that an

adult is bound to exercise in hke circumstances,'^ he is at least bound to exer-

cise such care and diligence as can be reasonably expected, under all the cir-

cumstances, from one of his age and intelligence," or which he is shown to pos-

failure to comply with such sections, con-

tributory negligence is no defense.

38. See, generally, Negligence, 29 Cyc.

559.

Modern doctrine of comparative negligence

see supra, X, F, 10, a, (vni), (a), text and
notes 27-31.

39. Illinois.— Cicero, etc., R. Co. v. Meix-
ner, 160 111. 320, 43 N. E. 823, 31 L. E. A.

331 ; Chicago, etc., R. Co. v. Johnson, 61 HI.

App. 464. For earlier decisions in this state

upholding the doctrine of comparative negli-

gence see infra, notes 40, 41.

Indiana.— Cleveland, etc., R. Co. v. Miller,

149 Ind. 490, 49 X. E. 445.

/0M!O.— Rietveld v. Wabash R. Co., 129

Iowa 249, 105 N. W. 515.

Kansas.— Howard r. Kansas City, etc., R.
Co., 41 Kan. 403, 21 Pac. 267.

Michigan.— Matta v. Chicago, etc., R. Co.,

69 Mich. 109, 37 N. W. 54.

Nebraska.— Riley v. Missouri Pac. R. Co.,

69 Nebr. 82, 95 N. W. 20.

Ohio.—^Pittsburgh, etc., R. Co. v. Peters,

1 Ohio Cir. Ct. 34, 1 Ohio Cir. Dec. 20
[affirmed in 17 Cine. L. Bui. 247], holding
that where a person injured at a railroad
crossing is guilty of contributory negligence
he cannot recover, although his negligence is

slighter in degree than that of the railroad
company.

See 41 Cent. Dig. tit. " Railroads," § 1089.
40. Wabash, etc., R. Co. v. Wallace, 110

111. 114; Peoria, etc., R. Co. v. Clayberg, 107
111. 644; Wabash R. Co. v. Henks, 91 111.

406; St. Louis, etc., R. Co. v. Dunn, 78
111. 197; Pittsburgh, etc., R. Co. v. Knutson,
69 111. 103; Chicago, etc., R. Co. v. Lee, 68
111. 576; Chicago, etc., R. Co. v. Elmore, 67
111. 176; Indianapolis, etc., R. Co. v. Stables,

62 111. 313; Chicago, etc., R. Co. v. Lee, 60
111. 501; St. Louis, etc., R. Co. v. Faitz, 23
111. App. 498; Chicago, etc., R. Co. v. Kuster,
22 111. App. 188. See also Burham v. St.

Louis, etc., R. Co., 56 Mo. 338.

41. Chicago, etc., R. Co. v. Still, 19 111.

499, 71 Am. Dec. 236; Chicago, etc., R. Co.
V. Langley, 2 IlL App. 505; Lake Shore, etc.,

R. Co. V. Berlink, 2 111. Ap^. 427.

42. Smeltz v. Pennsylvania R. Co., 186 Pa.

[X, F, 10, a, (viii), (c)]

St. 364, 40 Atl. 479; Kay v. Pennsylvania
R. Co., 65 Pa. St. 269, 3 Am. Rep. 628.

43. Spillane v. Missouri Pac. R. Co., 135

Mo. 414, 37 S. W. 198, 58 Am. St. Rep. 580;
Thompson v. Missouri, etc., R. Co., 93 Mo.
App. 548, 67 S. W. 693; Wells v. New York
Cent., etc., R. Co., 78 N. Y. App. Div. 1, 78
N". Y. Suppl. 991; McCarthy v. New York
Cent., etc., E. Co., 37 N. Y. App. Div. 187,

55 N. Y. Suppl. 1013; Finkelstein v. New
York Cent., etc., R. Co., 41 Hun (N. Y.)

34; Costello v. Syracuse, etc., R. Co., 65
Barb. (N. Y.) 92; Pennsylvania R. Co. v.

Kelly, 31 Pa. St. 372; Te.xas, etc., R. Co. v.

Ball, 38 Tex. Civ. App. 279, 85 S. W. 456.

44. Kentucky Cent. R. Co. v. Smith, 93
Ky. 449, 20 S. W. 392, 14 Ky. L. Rep. 455,

18 L. R. A. 63: Baltimore, etc., R. Co. v.

Breinig, 25 Md. 378, 90 Am. Dec. 49; Mc-
Namara ». Chicago, etc., R. Co., 126 Mo. App.
152, 103 S. W. 1093,; Thompson v. Missouri,
etc., R. Co., 93 Mo. App. 548, 67 S. W. 693

;

Zwack V. New York, etc., R. Co., 160 N. Y.
362, 54 N. E. 785 [affirming 8 N. Y. App.
Div. 483, 40 N. .Y. Suppl. 821] ; Thompson
V. Buffalo R. Co., 145 N. Y". 196, 39 N. E.
709; Wendell v. New York Cent., etc., R.
Co., 91 N. Y. 420; Wells v. New York Cent,
etc., E. Co., 78 N. Y. App. Div. 1, 78 N. Y.
Suppl. 791; McCarthy v. New York Cent.,

etc., E. Co., 37 N. Y. App. Div. 187, 55 N. Y.
Suppl. 1013; Reynolds v. New York Cent.,

etc., R. Co., 2 Thomps. & C. (NY.) 644
[reversed on the facts in 58 N. Y. 248], hold-

ing that a boy about twelve years of age is

bound to exercise only such care as a person
of his age and of ordinary prudence would
exercise under the same circumstances.
Evidence.—A remark by the child, a boy of

nine years old, that he climbed over the

drawhead instead of passing through the
open space because he would get mashed if

he passed between the cars, does not con-

clusively show that he appreciated the dan-
ger of his act, where his testimony, taken as
a whole, renders the inference permissible
that this remark was made in the light of

subsequent events, and not because be an-
ticipated what happened. Schmitz v. St.
Louis, etc., R. Co., 46 Mo. App. 380.
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sess; *^ and in some cases, as where the child is shown to have the same prudence,

thoughtfulness, and discretion to avoid danger, as an ordinary adult, he may even be
held to the same degree of care as an adult.** There is no arbitrary rule, however,
as to the time at which an infant may be declared capable of imderstanding and
avoiding dangers to be encountered on railroad tracks, such question depending
upon the age and inteUigence of the particular child, and ordinarily being one of

fact for the jury,*' as is also the question whether such a child was guilty of con-

tributory negligence in a particular case,** although in some cases they may be
held so guilty as a matter of law.*° Thus it has been held that such knowledge
and understanding cannot be expected of a child five,^° six,^^ seven, ''^ or even nine,

or ten years of age.^ But on the other hand, it has been held that a child twelve

45. Chicago, etc., R. Co. v. Becker, 76 111.

25; Spillane v. Missouri Pac. E. Co., 135
Mo. 414, 37 S. W. 198, 58 Am. St. Rep. 580.

46. Payne v. Chicago, etc., R. Co., 136 Mo.
562, 38 S. W. 308 (holding this to be true
of a healthy, active, negro boy of eleven
years, of good mind, good hearing, and good
eyesight, who had attended school several
sessions, and Lad lived in the vicinity of and
was familiar with a railroad crossing and
knew the dangers incident thereto) ; Gehring
V. Atlantic City E. Co., (N. J. 1907) 68
Atl. 61 (boy thirteen vears old) ; Tucker v.

New York Cent., etc., R. Co., 124 N. Y. 308,

26 N. E. 916, 21 Am. St. Rep. 670; Texas,
etc., R. Co. V. Ball, 38 Tex. Civ. App. 279,
85 S. W. 456. See also McCarthy v. New
York Cent., etc., R. Co., 37 N. Y. App. Div.
187, 55 N. Y. Suppl. 1013.

47. Illinois.— Chicago, etc., R. Co. v.

Becker, 76 111. 25.

Iowa.— Allen v. Ames, etc., R. Co., 106
Iowa 602, 76 N. W. 848.

Kentuclcy.— Kentucky Ont. R. Co. v.

Smith, 93 Kv. 449, 20 S. W. 392, 14 Ky. L.
Rep. 455, 18 L. R. A. 63.

Michigan.— Cooper v. Lake Shore, etc., R.
Co., 66 Mich. 261, 33 N. W. 306, 11 Am. St.

Rep. 482.

ifebraska.— Chicago, etc., R. Co. v. Rus-
sell, 72 Nebr. 114, 100 N. W. 156.

New York.— Zwaek r. New York, etc., R.
Co., 160 N. Y. 362, 54 N. E. 785 [affirming
8 N. Y. App. Div. 483, 40 N. Y. Suppl. 821]
(as to child under twelve) ; McCarthy v.

New York Cent., etc., R. Co., 37 N. Y. App.
Div. 187, 55 N. Y. Suppl. 1013. Compare
Tucker v. New York Cent., etc., R. Co., 124
N. Y. 308, 26 N. E. 916, 21 Am. St. Rep.
670.

Pennsylvania.— Philadelphia, etc., R. Co.
V. Layer, 112 Pa. St. 414, 3 Atl. 874.

See 41 Cent. Dig. tit. "Railroads," § 1029;
and infra, X, F, 14, g, (xi), (b).

48. Indiana.— Cleveland, etc., R. Co. v.

Miles, 162 Ind. 646, 70 N. E. 985.
Iowa.— Allen v. Ames, etc., R. Co., 106

Iowa 602, 76 N. W. 848.
Kansas.— Chicago, etc., R. Co. r. Laugh-

lin, 74 Kan. 567, 87 Pac. 749 ; Atchison, etc.,

R. Co. V. Cross, 58 Kan. 424, 49 Pac. 599;
Chicago, etc., R. Co. v. Kennedy, 2 Kan. App.
693, 43 Pac. 802, holding that contributory
negligence is not imputable, as a matter of
law, to a child ten years of age, who is in-

jured while attempting to cross » railroad

L63]

track in front of an approaching train, at a
public street crossing, from the mere fact that
he is familiar with the crossing, knows that
engines and trains are frequently passing and
that it is dangerous to cross in front of a
moving train, and fails to look before mak-
ing the attempt.

Missouri.— Stotler v. Chicago, etc., R. Co.,

200 Mo. 107, 98 S. W. 509; Schmitz, v. St.

Louis, etc., R. Co., 46 Mo. App. 380.

New YorA;.— Tucker v. New York Cent.,

etc., R. Co., 124 N. Y. 308, 26 N. E. 916, 21
Am. St. Rep. 670; Wendell v. New York
Cent., etc., R. Co., 91 N. Y. 420; Wells v.

New York Cent., etc., R. Co., 78 N. Y. App.
Div. 1, 78 N. Y. Suppl. 991; Costello v.

Syracuse, etc., R. Co., 65 Barb. 92.

Wisconsin.— Carmer v. Chicago, etc., R.
Co., 95 Wis. 513, 70 N. W. 560.

Vnited States.— Atchison, etc., R. Co. v.

Hardy, 94 Fed. 294, 37 C. C. A. 359.

See 41 Cent. Dig. tit. "Railroads," § 1029;
and infra, X, F, 14, g, (xi), (b).

Evidence held sufficient to show that the in-

jured child was not guilty of contributory
negligence see Reynolds v. New York Cent.,

etc., R. Co., 58 N. Y. 248 [reversing 2 Thomps.
& C. 644] ; Wells v. New York Cent., etc., R.
Co., 78 N. Y. App. Div. 1, 78 N. Y. Suppl. 991;
Texas, etc., R. Co. v. Ball, 38 Tex. Civ. App.
279, 85 S. W. 456.

49. Anderson v. New Jersey Cent. R. Co.,

68 N. J. L. 269, 53 Atl. 391.
50. Smeltz v. Pennsylvania R. Co., 186 Pa.

St. 304, 40 Atl. 479.
51. Chicago, etc., R. Co. v. Body, 85 111.

App. 133; Chicago, etc., R. Co. i. Ohlsson,
70 111. App. 487. But see Allen v. Ames,
etc., R. Co., 106 Iowa 602, 76 N. W. 848.

52. Costello V. Syracuse, etc., R. Co., 65
Barb. (N. Y.) 92. But see McCarthy v.

New York Cent., etc., R. Co., 37 N. Y. App.
Div. 187, 55 N. Y. Suppl. 1013.

53. Metzler v. Philadelphia, etc., R. Co., 28
Pa. Super. Ct. 180, holding that where a rail-

road company laid its tracks longitudinally

in the center of a street in the city, and
maintained an opening in its platform
through which the public were permitted to

pass, and a boy between nine and ten years
of age vrithout stopping proceeded to go over
the crossing, the court could say as a mat-
ter of law that on account of the child's age
no question of contributory negligence arose
in the case. But see Anderson v. New Jersey
Cent. R. Co., 68 N. J. L. 269, 53 Atl. 391.

[X, F. 10, b, (I), (A)]
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years old, must, in the absence of evidence to the contrary, be deemed &ui juris,

and chargeable with the same measure of caution as an adult."

(b) Old, Infirm, or Afflicted Persdns. A person who is aged and feeble, ^^ or
deaf,^° has defective eyesight,^' or is otherwise afflicted,^' is boimd to exercise

ordinary care in approaching or going over a railroad crossing, taking into con-

sideration his condition and the surrounding circumstances at the time. If some
of his senses are defective he must be more vigilant in the use of his remaining
senses,^" and it has been held that his infirmity does not excuse him from exercis-

ing the same degree of care that an ordinarily prudent person in the possession

of his natural faculties would have exercised under the circumstances.""

(c) Intoxicated Persons. That a person injured at a railroad crossing is

intoxicated at the time does not absolve him from his contributory negligence

in failing to exercise ordinary care in crossing the track, "^ and the fact that he is

intoxicated may be a circumstance for the consideration of the jury in determin-

ing whether or not he used due care."^

54. Tucker v. New York Cent., etc., E. Co.,

124 N. Y. 308, 26 N. E. 916, 21 Am. St.

Rep. 670, holding that in the absence of evi-

dence tending to show that a boy twelve
years of age was not qualified to understand
the danger and appreciate the necessity for

observing that degree of caution in crossing
a railroad track that an adult would, he must
be deemed siti juris and chargeable with the
same measure of caution as an adult. See
also Zwack v. New York, etc., R. Co., 160 N. Y.
302, 54 N. E. 785 [affirming 8 N. Y. App.
Div. 483, 40 N. Y. Suppl. 821].

55. Wilson v. New York Cent., etc., R. Co.,

41 N. Y. App. Div. 36, 58 N. Y. Suppl. 617,
holding that where an aged or feeble person
familiar with railroad crossings and the lia-

bility of engines to eject steam attempts to

drive in front of an engine standing in plain
sight at a crossing, whereby his horse with
which he is unacquainted becomes frightened
by escaping steam, he is guilty of contribu-
tory negligence.

56. Toledo, etc., R. Co. v. Hammett, 220
111. 9, 77 N. E. 72 [reversing 115 111. App.
268] ; Toledo, etc., R. Co. v. Smart, 116 111.

App. 523; Oliver v. Iowa Cent. R. Co., 122
Iowa 217, 97 N. W. 1072 (holding that one
slightly deaf is not relieved from the effect

of his contributory negligence in standing
on or near the tracks of a railroad, although
the place where he is standing is one of

the principal thoroughfares of a citj') ;

Schneider v. Northern Pac. R. Co., 81 Minn.
383, 84 N. W. 124 (holding that if one is

unable to hear warning signals it is his duty
to use his eyesight if that sense will dis-

close his danger) ; Cleveland, etc., R, Co. v.

Terry, 8 Ohio St. 570 (holding that the fact

that a person is partially deaf will not ex-

cuse him from the ordinary care which one
with such infirmity, and conscious of it,

should use )

.

In order to hold one partially deaf to that

degree of care which prudent persons par-

tially deaf should observe, it must also ap-

cear that he is conscious of his infirmity.

Baltimore, etc., R. Co. v. Van Horn, 21 Ohio

Cir. Ct. 337, 12 Ohio Cir. Dec. lOfi.

57. Florida Cent., etc., R. Co. v. Williams,

37 Fla. 406, 20 So. 558 (holding that it is

[X, F, 10, b, (I), (a)]

gross negligence in a blind person to attempt
to cross a network of railroad tracks at a pub-
lic crossing unattended when he knows that
trains are passing to and fro at the time) ;

Toledo, etc., R. Co. v. Hammett, 220 111. 9,

77 N. E. 72 [reversing 115 111. App. 268];
Marks v. Petersburg R. Co., 88 Va. 1, 13
S. E. 299.

58. Gulf, etc., R. Co. v. Melville, (Test.

Civ. App. 1905) 87 S. W. 863.

59. Toledo, etc., R. Co. v. Hammett, 220
111. 9, 77 N. E. 72 [reversing 115 111. App.
268] ; Toledo, etc., R. Co. v. Smart, 116 111.

App. 523 ( holding that the fact that a person
is hard of hearing and short-sighted in-

creases his obligation to be watchful while
passing over railroad tracks) ; Fusili r. Mis-
souri Pac. R. Co., 45 Mo. App. 535 ; Marks
V. Petersburgh, 88 Va. 1, 13 S. E. 299 (hold-

ing that the fact that a person is blind in
one eye imposes the duty of a higher degree
of care to avoid danger). Compare Gulf,
etc., E. Co. V. Melville, (Tex. Civ. App.
1905) 87 S. W. 803, holding that a person
having an impediment in his walk is not re-

quired to exercise more care in looking and
listening than one not so afflicted.

60. Toledo, etc., R. Co. v. Hammett, 220
111. 9, 77 N. E. 72 [reversing 115 111. App.
268].

61. Denman v. St. Paul, etc., R. Co., 26
Minn. 357, 4 N. W. 605; Stewart v. North
Carolina E. Co., 136 N. C. 385, 48 S. E.
793; Mercer v. Southern E. Co., 66 S. 0.

346, 44 S. E. 750, holding that if a person
injured at a crossing is intoxicated at the

time, and the intoxication actually con-

tributes to the injury, the railroad company
is not liable. See also Chicago, etc., E. Co. v.

Bell, 70 111. 102.

Where drunkenness diminishes the physical

ability of one approaching a railroad cross-

ing to guard against injury, or blunts and
renders his mental faculties less acute than
they otherwise would be, and on that account

he does not exercise reasonable care, the

want of which is the proximate cause of the

injury, there can be no recovery. Galveston,

etc.. i?. Co. r. Harris, 22 Tex. Civ. App. 16,

53 R. W. 599.

62. Stewart v. North Carolina R. Co., 136
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(ii) Use of Defective or Obstructed Crossing. In accordance with
the above rule a child, if of sufficient age and intelligence, may be guilty of con-
tributory negligence in going over a defective or obstructed crossing, whether
or not he is so negligent depending upon his age and intelligence and the circum-
stances at the particular time and crossing, ^^ and ordinarily being a question for

the jury.^^

(hi) Duty to Stop, Look, and Listen. Likewise it is the duty of a
child of sufficient age and inteUigence to appreciate danger to use proper care
in looking and hstening before attempting to cross a railroad crossing, and a failure

to do so, whereby injury results, is contributory negligence,"^ especially where
there is an obstruction to the view or hearing at the particular time and crossing."'

N. C. 385, 48 S. E. 793 ; Houston, etc., E. Co.

V. Waller, 56 Tex. 331, holding that the so-

briety or intoxication of a person struck at
a crossing by a switch engine is a proper sub-

ject for the consideration of the jury in

determining whether he exercised due care or

not.
63. Wallace v. New York, etc., R. Co., 165

Mass. 236, 42 N. E. 1125 (holding that a child

thirteen years old is guilty of contributory

negligence in attempting to pass between two
s?ctions of a train which was standing on
the crossing, but which commenced to move
before the child started to pass between
them) ; Mavden v. Boston, etc., E. Co., 159

Mass. 393, 34 N. E. 404 (holding that a child,

familiar with the railroad crossing and in

the habit of crossing it, is guilty of contribu-

tory negligence in attempting to cross while

the gates are down) ; Lehman v. Eureka
Iron, etc.. Works, 114 Mich. 260, 72 N. W.
183; Cooper v. Lake Shore, etc., E. Co., 66
Mich. 261, 33 N. W. 306, 11 Am. St. Eep.

482; Henderson r. St. Paul, etc., E. Co., 52
Minn. 479, 55 N. W. 53 (holding that a boy
eleven years old is not guilty of contributory
negligence in attempting to climb over the

bumpers between two freight cars of a stand-

ing train).

A child of tender years attempting to crawl
under a train standing on a crossing, in a
manner not imprudent for a child, is not

guilty of contributory negligence. Golden v.

Pennsylvania E. Co., 187 Pa. St. 635, 41

Atl. 302; Philadelphia, etc., E. Co. v. Layer,

112 Pa. St. 414, 3 Atl. 874; Pennsylvania E.

Co. V. Kelly, 31 Pa. St. 372; Eauch v. Lloyd,

31 Pa. St. 358, 72 .\m. Dec. 747.

64. Henderson v. St. Paul, etc., E. Co., 52
Minn. 479, 55 N. W. 53.

65. Shirk V. Wabash E. Co., 14 Ind. App.
126, 42 N. E. 656 (holding that a child twelve

years old is guilty of contributory negligence

in crossing, although it appears that the train

was being run at a negligent rate of speed,

but that the bell was rung and whistle

sounded as it approached the crossing, and
that the child when within five feet of the

track could have seen the train approach-
ing); Studley v. St. Paul, etc., E. Co., 48
Minn. 249, 51 N. W. 115 (holding that a
girl of seventeen and of good faculties, who
attempts to cross a crnssins at a publ'c

highway, is negligent where the train could
have been seen for some distance before it

reached the crossing, and she lived near the

crossing and knew of the passage of trains) ;

Walker v. Wabash R. Co., 193 Mo. 453, 92
S. W. 83 (person injured held to be guilty
of contributory negligence as a matter of

law) ; Tucker v. New York Cent., etc., E.
Co., 124 N. Y. 308, 26 N. E. 916, 21 Am. St.

Eep. 070 [reversing 11 N. Y. Suppl. 692]
(holding that a boy twelve years old who
undertakes to cross a railroad track at a
point where a number of tracks constantly

in use cross a street is guilty of contributory
negligence, where it appears that the engine

by whii^h he was killed could have been seen

two blocks away, eleven feet before reaching
the track, and for a mile when standing just

at the side of it, and that the boy was not
seen to turn his head in the direction of the
approaching train after he got within eleven

feet of the track) ; Serano v. New York
Cent., etc., E. Co., 114 N. Y. App. Div. 684,

99 N. Y. Suppl. 1103 [reversed on the facts

in 188 N. Y. 156, 80 N. E. 1025, 17 Am. St.

Eep. 833]; Cox v. New York Cent. E. Co.,

69 N. Y. App. Div. 451, 74 N. Y. Suppl.
1011. But see Haycroft v. Lake Shore, etc.,

E. Co., 2 Hun (N. Y.) 489, 5 Thomps. & C.

49 [affirmed in 64 N. Y. 636].
A boy twelve years old may have sufficient

mental capacity to know that he ought to

stop, look, and listen before going upon the

tracks, and may be guilty of such contribu-

tory negligence as to bar a recovery for his

death. Bracken v. Pennsylvania E. Co., 32
Pa. Super. Ct. 22.

66. Little Eock, etc., E. Co. v. Cullen, 54
Ark. 431, 16 S. W. 169; Martin v. Pennsyl-
vania E. Co., 176 Pa. St. 444, 35 Atl. 183;
Wilson V. Pennsvlvania E. Co., 132 Pa. St.

37, 18 Atl. 1087 (holding, however, that
plaintiff is not guilty of contributory negli-

gence where, before going on the track, he
looked both ways and listened, and neither
saw nor heard a train approaching on that
track, although there was another train pass-
ing over the crossing on another track be-

tween which and the place where he stood
three other tracks intervened) ; Norfolk,
etc., E. Co. r. Stone, 88 Va. 310, 13

S. E. 432 (holding that where a boy of thir-

teen years, familiar with the railroad cross-

ing at which, on account of a deep cut, a
train could not be seen until one was on the
track, drives upon it with his ears covered
up, although he had just been told that the
train was late and would probably reach the
crossing at about the same time he did, is

[X, F, 10, b, (ni)]
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It is also contributory negligence on the part of a deaf person to attempt to cross

without looking."

(iv) Effect of Directions of Railroad Employees. Although a
child has the capacity to appreciate the danger at a railroad crossing, yet where
he attempts to cross in response to an invitation or direction of a railroad employee
stationed by the railroad company to guard the crossing and to tell the public

when to cross and when not, and is injured, he is not guilty of contributory
negligence. *'

e. Use of Defective op Obstructed Crossings "^— (i) In General. One
passing over a railroad crossiag obstructed by cars or otherwise is bound to observe

such care as a reasonably prudent man would exercise under the peculiar circmn-

stances of the case; otherwise he will be guilty of contributory negligence.'"

guilty of contributory negligence, although
the train was running at a high rate pf speed
and the whistle was not sounded ) . Compare
Elkins V. Boston, etc., R. Co., 115 Mass. 190,

holding that the fact that a boy ten years
old had the lappets of his cap tied over his

ears, and had previous knowledge that the
railroad crossed the highway at the place

of the accident, but did not tell his com-
panion of it, who was driving, nor look out
for the train, is not conclusive against him
on the issue of ordinary care, there being
evidence that they did not know that they
were at the crossing and had no warning by
a sign-board, bell, or whistle.

67. Alabama.— Birmingham, E., etc., Co.

V. Bowers, 110 Ala. 328, 20 So. 345.

MUnois.— Illinois Cent. R. Co. v. Buckner,
28 111. 299, 81 Am. Dec. 282, holding that it is

negligence for a deaf person to drive an un-
manageable horse across a railroad track
when a train is approaching, it being his

duty to keep a good lookout and avoid the

danger; and that it is no excuse that the

horse rushed upon the track near a crossing,

or was driven there to avoid an engine.

Michigan.— Phillips v. Detroit, etc., R. Co.,

Ill Mich. 274, 69 N. W. 496, 66 Am. St.

Rep; 392, holding that a deaf person, before

driving across a railroad track, must look

in both directions, although it is necessary

to stand up in the vehicle to see over ob-

stanictions to the view ot the tracks, and
although another person has recently passed
over the tracks in safety.

Minnesota.— Schneider v. Northern Pac. R.
Co., 81 Minn. 383, 84 N. W. 124.

Missouri.—Hayden v. Missouri, etc., R. Co.,

124 Mo. fi66, 28 S. W. 74; Purl v. St. Louis,

etc., R. Co., 72 Mo. 168.

South Carolina.— Osteen v. Southern R.
Co., 76 S. C. 368, 57 S. E. 196, holding that

a deaf man is only required to look to the

extent necessary for the exercise of due
care.

Wisconsin.— McKinney v. Chicago, etc., R.
Co., 87 Wis. 282, 58 N. W. 386, (1894) 59

X. W. 499.

See 41 Cent. Dig. tit. " Railroads," ? 1034.

Deafness is not an excuse for the negligence

of a person who, when about to cross a track,

sees the smoke of a locomotive, but without

stopping to find in what direction it is com-

ing drives on and is injured. Purl v. St.
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Louis, etc., R. Co., 72 Mo. 168; Zimmerman
y. Hannibal, etc.. R. Co., 71 Mo. 476.

68. Faulk v. Central R., etc., Co., 91 Ga.
360, 18 S. E. 304; Cleveland, etc., R. Co. v.

Keely, 138 Ind. 600, 37 N. E. 406, holding that
it is not negligence for a, boy eleven years old

to pass between uncoupled cars, he having
seen the engineer leave his engine and being
directed to pass through such opening by the

flagman in charge of the crossing. Compare
Texas, etc., R. Co. v. Hare, 4 Tex. Civ. App.
18, 23 S. W. 42, holding that the fact that a
boy on a railroad track at a crossing became
confused at the shouts and signals of a
brakeman on a train trying to direct his

attention to the engine following it, and
that he stopped and stood on the track try-

ing to understand him until too late, does
not render the railroad company liable for

the injury from the engine.

69. Duty where view and hearing is ob-
structed see infra, X, F, 10, d, (n).

70. Arkansas.— Martin v. Little Rock, etc.,

R. Co., 62 Ark. 156, 34 S. W. 545.

Illinois.— Chicago, etc., R. Co. v. Bednorz,
57 ni. App. 309.

Indiana.— Quinn v. Chicago, etc., R. Co.,

162 Ind. 442, 70 N. E. 526.

Kentucky.— Louisville, etc., R. Co. v.

Lucas, 98 S. W. 308, 30 Ky. L. Rep. 359, 99
S. W. 959, 30 Ky. L. Rep. 539.

Michigan.— Sosnofski v. Lake Shore, etc.,

R. Co., 134 Mich. 72, 95 N. W. 1077 ; Buck-
ley V. Flint, etc., R. Co., 119 Mich. 583, 78
N. W. 655.

New York.— Collins v. New York, etc., R.
Co., 92 Hun 563, 26 N. Y. Suppl. 942 [af-

firmed in 154 N. Y. 740, 49 N. E. 1095].
Pennsylvania.— Rusterholtz v. New York,

etc., R. Co., 191 Pa. St 390, 43 Atl. 208
(holding that if plaintiff knew of another
way, which was safe, he was bound to take
it) ; Schmidt v. Philadelphia, etc., R. Co.,

149 Pa. St. 357, 24 Atl. 218; Pennsylvania
R. Co. V. McTighe, 46 Pa. St. 316.

Texas.—International, etc., R. Co. v. Locke,
(Civ. App. 1902) 67 S. W. 1082, holding that
an attempt to pass around a hand-car left

standing on a railroad crossing, whereby the
driver's team became frightened and he was
thrown out and injured, does not show con-

tributory negligence.

Wisconsin.— White v. Chicago, etc., E. Co.,

102 Wis. 489, 78 N. W. 585.
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<Ti) IJsB OF Defective Crossing. While the mere fact that ;a person

uses a railroad crossing which he knows to be defective does not necessarily render

him guilty of negligence,'^ one with such knowledge, in using a crossing, is bound
to exercise ordinary care and prudence to avoid injury, and cannot recover for

injuries which h.e could have avoided by the exercise of such care and prudence,'^

See 41 Cent. Dig. tit. " Railroads," § 1037.

A ,pei£on having urgent reasons to cross

may depart from the street or highway and
go around a bloclcade which is left on the

crossing for an unreasonable time upon the

private grounds of the company without
thereby becoming a trespasser; nor does his

continuing straight across the tracks instead

of returning to the crossing malce him such.

Chicago, etc., R. Co. i\ Mayer, 112 111. App.
149, holding also that the extreme coldness

of the weather would furnish such an
urgency.
A person about to cross has a right to as-

sume that the entire width of the road is

in proper condition, and where it does not
appear that such person knows the condition
of the crossing or that in the darkness he
can see the defect which causes the accident,

his deflection within the road fl-om its

usually traveled part is not negligence.
Southern R. Co. v. Posey, 124 Ala. 486, 26
So. 914.

71. Indiana.— Chicago, etc., R. Co. v.

Leachman, 161 Ind. 512, 69 N. E. 253.
Michigan.— Thaver t>. Flint, etc., R. Co.,

93 Mich. 150, 53 N. W. 216 (holding that the
fact that a person knows of the defect does
not relieve the railroad company from liability

for an injury caused by his horse taking
fright at the whistling of an engine and turn-

ing over the buggy owing to such defect) ;

Maltby v. Chicago, etc., R. Co., 52 Mich. 108,
17 N". W. 717.

Minnesota.— Kelly r. Southern Minn. R.
Co., .28 Minn. 98, 9 N. W. 588.

Missouri.— Nixon v. Hannibal, etc., R. Co.,

141 Mo. 425, 42 S. W. 942; Harper v. Mis-
souri, etc., R. Co., 70 Mo. App. 604, holding
that, although a rider of a. horse knows of

the defective condition of a railroad crossing,

he is not bound to abandon it unless its use
is necessarily dangerous to an ordinarily
careful man.
North Dakota.— Johnson v. Great North-

ern R. Co., 7 N. D. 284, 75 N. W. 250, hold-
ing that one who drives a loaded wagon over
a defective crossing, and has his wagon
broken down by such condition of the cross-

ing, is not necessarily negligent.

Teoas.— St. Louis Southwestern R. Co. v.

Smith, (Civ. App. 1908) 107 S. W. 638 (hold-

ing that an .attempt to cross a bridge at a
crossing in the night-time, with knowledge of

a hole therein, is not conclusive evidence of

oontributory negligence) ; Cowans v. Ft. Worth,
etc., R. Co., 40 Tex. Civ. App. 539, 89 S. W.
116 .(holding (that a drayman using a crossing
at the implied invitation of a railroad com-
pany may recover for injuries received by rea-

son of a defect therein, where he exercised or-

dinary care under the circumstances, although
he knew that there was danger attending the

use thereof); Texas, etc., R. Co. v. Neill,

(Civ. App. 1895) 30 S. W. 369; Inter-

national, etc., R. Co. v. Robinson, (Civ. App.
1894) 27 S. W. 564 (holding that the jury
should consider, in determining whether
plaintiff is guilty of contributory negligence,

not only whether he exercised suiScient care
in driving over the crossing, but also

whether under the circuimstanoes an ordi-

narily prudent man would have attempted
to cross there). Compare Houston, etc., R.
Co. V. Evans, (Civ. App. 1906) 92 S. W.
1077, holding that one using a private cross-

ing with knowledge that it is defective is

guilty of contributory negligence barring a
recovery.

See 41 Cent. Dig. tit. " RailToads," §§ 1038,
1041.

72. A.la'bama.— McAdory v. Louisville, etc.,

R. Co., 109 Ala. 636, 19 So. 905, holding
that, although an excavation at a, crossing
is left unguarded, if the person injured
knows of its location and that it is un-
guarded and without ilights and signals of

warning, and he could have avoided the in-

jury by the exercise of reasonable care and
diligence, he is chargeable with contributory
negligence.

Georgia.— Evans v. Charleston, etc., R. Co.,

108 Ga. 270, 33 S. E. 901, holding that where
a person, notwithstanding his knowledge of

the defect, undertakes to cross when there
is no emergency or necessity for incurring
the risk, he cannot recover.

Kansas.—Reynolds v. Missouri, etc., R. Co.,

70 Kan. 340, 78 Pac. 801 ; Artman i. Kansas
Cent. R. Co., 22 Kan. 296.

Missouri.— Sehonhofl' v. Jackson Branch
R. Co., 97 Mo. 151, 10 S. W. 618 (holding
that where one negligently drives into an ex-

cavation he cannot recover for injuries
thereby sustained, although such excavation
was left unguarded) ; Harper i-. Missouri,
etc., R. Co., 70 Mo. App. 604; Madison v.

Missouri Pac. R. Co., 60 Mo. App. 599.
New Jersey.-— Sonn v. Erie, etc., R. Co., 66

N. J. L. 428, 49 Atl. 458 [affirmed in 67
N. J. L. 350, 51 Atl. 1109].

Pennsylvania.— Gates v. Pennsylvania R.
Co., 6 Pa. Co. Ct. 4; Gramlich v. Germantown
Branch R. Co., 9 Phila. 78, holding that driv-

ing a loaded cart across a track where the
ground is soft and without planking is neg-
ligence precluding a recovery.

Texas.— Gulf, etc., R. Co. i:. Montgomery,
85 Tex. 64, 19 S. W. 1015; Dallas, eitc, R.
Co. p. Able, 72 Tex. 150, 9 S. W. 871 (hold-

ing that where a track-laying machine had
passed a crossing for such a distance that
plaintiff might reasonably have inferred thait

the track had been laitl for a time more than
sufficient to permit the crossing to be put in

order, he is not negligent in going upon the

[X,_F, 10, e, (II)]
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especially where the danger of crossing is exceedingly great and obvious." A
person is not guilty of contributory negUgence for failing to discover and avoid
a defect in the crossing of which he is ignorant, and which he would not be hkely
to see in an ordinary use of the crossing. '*

(hi) Passing Over, Between, or Under Standing Trains or Cars.
As a general rule one attempting to pass over, between, or under trains or cars

standing on a railroad crossing shows such lack of ordinary care and prudence
as renders him guilty of contributory negUgence and prevents him from recover-

ing for injuries received thereby, although the railroad company itself is negligent

in obstructing the crossing or in moving such trains or cars,'^ unless the railroad

track without stopping to inspect it) ; Inter-
national, etc., E. Co. i:. Lewis, (Civ. App.
1901) 63 S. W. 1091, (Civ. App. 1901) 64
S. W. 1011; Texas, etc., R. Co. o. Neill, (Civ.
App. 1895) 30 S. W. 369.

See 41 Cent. Dig. tit. " Railroads," §§ 1038,
1041.

Where a vehicle becomes fastened or stalled

on a crossing, by reason of a defect in the
crossing, it is the duty of one in charge of

such vehicle to look out and watch for a
train, and use all of his efforts to warn one
coming of his position and to extricate him-
self as soon as possible, and if he fails in

any one of these requirements and such fail-

ure contributes to an injury resulting from
such collision, he cannot recover. Pittsburgh,
etc., R. Co. r. Dunn, 56 Pa. St. 280. But the
fact that such person did not inspect the

crossing to see whether defendant had dis-

charged its duty to keep it repaired, and
did not look at his watch to see if it was
about train time, would not make him guilty

of contributory negligence where it appears
that the vehicle would not have been stalled

had the crossing been in good condition. Bul-

lock V. Wilmington, etc., E. Co., 105 N. C.

180, 10 S. E. 980.

That a person does not cross along that
part of the street which is planked between
the rails of the railroad does not render him
guilty of conlributory negligence, it not being
obviously unsafe to cross at such point, that
portion of the street being commonly used
by the public, and the cause of his injury

being a projecting spike of a railroad tie

buried in the sand. Dillingham v. Fields, 9

Tex. Civ. App. 1, 29 S W. 214.

That a horse not shown to he of bad char-

acter balked in attempting to draw a heavy
load over a railroad c-ossing left in a very
improper condition by the railroad company
is not such negligence as to prevent plaintiff

from recovering for an injury occasioned by
a collision with the train. Stucke v. Mil-

waukee, etc., R. Co., 9 Wis. 202.

73. Evans v. Charleston, etc., R. Co., 108

Ga. 270, 33 S. E. 901.

74. Missouri, etc., R. Co. r. Howell, (Tex.

Civ. App. 1894) 30 S. W. 98.

75. Alalama.— Pannell v. Nashville, etc.,

R. Co., 97 Ala. 298, 12 So. 236. But see

Southern R. Co. v. Prather, 119 Ala. 588, 24

So. 836, 72 Am. St. Rep. 949, holding that

it is not negligence per se to attempt to drive

across a street which a railroad company has

obstructed by pushing cars into it from oppo-

site sides on different tracks, leaving a space
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so that by passing in front of a car on one
track making a short turn and then passing
the cars on the other side the street may be

crossed without leaving it.

District of Columbia.— Spencer v. Balti-

more, etc., R. Co., 4 Mackey 138, 54 Am. Rep.
269. But see Grant v. Baltimore, etc., R.

Co., 2 MacArthur 277, holding that a pedes-

trian is neither a trespasser nor guilty of

contributory negligence in climbing between
the cars of a train which is obstructing the

crossing where it would be necessary for him
to walk two blocks in order to get around
the obstruction.

Georgia.— Southern R. Co. v. Mouchet, 3

Ga. App. 266, 59 S. E. 927.

Idaho.— Rumpel v. Oregon Short Line, etc.,

R. Co., 4 Ida. 13, 35 Pac. 700, 22 L. R. A.
725, crawling under cars to which engine is

attached.
Indiana.— McCoUum i\ Cleveland, etc., R.

Co., 154 Ind. 97, 55 N. E. 1024.

Kentucky.— Jones v. Illinois Cent. R. Co.,

104 S. W. 258, 31 Ky. L. Rep. 825, 13 L. R.

A. N. S. 1066; Illinois Cent. R. Co. v. Brough-
ton, 78 S. W. 876, 25 Ky. L. Rep. 1752.

Michigan.—-Bird v. Flint, etc., R. Co., 86
Mich. 79, 48 N. W. 691, holding that a woman
twenty-seven years old who endeavors to

climb over the couplings of two cars of a
freight train, with engine attached, and is

killed by the sudden starting thereof is guilty

of gross contributory negligence.

Missouri.— Wilkins v. St. Louis, etc., R.

Co., 101 Mo. 93, 13 S. W. 893; Hudson v.

Wabash Western R. Co, 101 Mo. 13, 14 S.W.
15 [reversing 32 Mo. App. 667], 123 Mo. 445,

27 S. W. 717; Stillson f. Hannibal, etc., R.

Co., 67 Mo. 671, holding that the fact that a

street is obstructed does not justify a pedes-

trian's attempt to pass between two trains

of cars standing rear to rear on the same
track.

IfeiD Jersey.— Kriwinski r. Pennsylvania

R. Co., 65 N. J. L. 392. 47 Atl. 447, holding

that a traveler in attempting to continue on
his way by crossing over the cars without

the knowledge of the trainmen assumes the

risk of danger from the starting of the

train and hence cannot recover for an injury

caused thereby.

New York.— O'Mara v. Delaware, etc.,

Canal Co., 18 Hun 192,

Tennessee.— Barr v. Southern R. Co., 105

Tenn. 544, 58 S. W. 849.

Wisconsin.— Flvnn c. Minnesota Eastern
R. Co., 83 Wis. 2.38, 53 N. W. 494.

See 41 Cent. Dig. tit. " Railroads,'' § 1039.
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company after seeing the danger could have avoided the consequences; '° and
this is true even though the obstruction is in violation of a statute or ordinance,'^

or is unnecessarily left on the crossing for a long time,'* or no engine is attached

to the train or cars.'" In some cases such acts of a traveler are held to be contrib-

utory negligence as a matter of law.'" But it is not contributory negUgence for

one to chmb through a freight train after an assurance by the brakemen that

he has plenty of time,*' or to cross between cars in going to a fire.*^

(iv) Crossing While Gates Are Closed. Where the gates across a
highway at a railroad crossing are closed, a person attempting to cross generally

has sufficient warning that the crossing is for the time being to be used for the

passage of trains and if he is injured in such attempt he is ordinarily guilty of

contributory negligence barring a recovery,'^ unless the circumstances at the par-

ticular time and crossing are such that the fact that the gates are closed is not

a warning of danger.'*

Cutting a train of cars on a side-track leav-

ing some on one side and some on the other
of a highway, whereby the track is partially

obscured, is not an invitation to the public

to cross, without vising ordinary precautions.
Passman c. West Jersey, etc., R. Co., 68
N. J. L. 719, 54 Atl. 8C9, 96 Am. St. Rep.
673, 61 L. R. A. 609.

76. Southern R. Co. v. ilouchet, 3 Ga. App.
266, 59 S. E. 927. And see infra, X, F, 12.

77. McCollum r. Cleveland, etc., R. Co.,

154 Ind. 97, 55 N. E. 1024; Hudson i\ Wa-
bash Western R. Co., 101 Mo. 13, 14 S. W.
15 [reversing 32 Mo. App. 667], 123 Mo 445,

27 S. W. 717 ; Magoon v. Boston, etc., R. Co.,

67 Vt. 177, 31 Atl. 150.

78. Magoon v. Boston, etc., R. Co., 67 Vt.

177, 31 Atl. 156.

79. Magoon v. Boston, etc., R. Co., 07 Vt.

177, 31 Atl. 156.

80. Kansas.— Howard v. Kansas City,

etc., R. Co., 41 Kan. 403, 21 Pac. 267, holding
a woman's attempt to climb over a freight

train obstructing the crossing to be under the

circumstances contributory negligence as a

matter of law.
Maryland.— Lewis I'. Baltimore, etc., R.

Co., 38 Md. 588, 17 Am. Rep. 521, holding
tnat one who attempts to pass between cars

which block a public crossing in a large city

without looking or inquiring whether an en-

gine is attached to the train, when he could

have crossed without risk by going one block

further, is guilty of contributory negligence

as a matter of law.
Minnesota.— Wherry v. Duluth, etc., R. Co.,

64 Minn. 415, 67 N. 'W. 223, attempting to

climb between cars of a train which it is ap-

parent is liable to start at any moment.
Missouri.— Cnrcoran r. St. Louis, etc., R.

Co., 105 Mo. 399, 16 S. W. 411, 24 Am. St.

Rep. 394.

Vermont:— Mapoon r. Boston, etc., R. Co.,

67 Vt. 177, 31 Atl. 156.

See 41 Cent. Dig. tit. " Railroads," § 1039.

81. Scott r. St: Louis, etc., R. Co., 112

Iowa 54, 83 N. W. 818, holding also that the

fact that the person injured is a trespasser

docs not relieve defendant from liability.

82. San Antonio, etc., R. Co. c. Green, 20

Tex. Civ. App. 5, 49 S. W. 670.

83. Illinois.— Ludolph v. Chicago, etc., R.

Co., 116 111. App. 239 (holding that no one
is justified, so long as the gates remain down
no longer than a reasonable time, in crossing

after one train has passed on the supposition
that another tram will not pass) ; Chicago,
etc., R. Co. V. Fitzsimmons, 40 111. App. 360.

Compare Chicago, etc., R. Co. v. Ptacek, 171
111. 9, 49 N. E. 191 [ajjirming 62 111. Apo.
375], liolding that an attempt to cress on
foot, in front of an approaching train, when
the gates are down, is not necessarily negli-

gence.

Massachusetts.— Granger v. Boston, etc.,

R. Co., 146 Mass. 276, 15 N. E. 619.

Michigan.— Sosnofski v. Lake Shore, etc.,

R. Co., 134 Mich. 72, 95 N. W. 1077.
Ohio.— Lake Shore, etc., R. Co. v. Ehlert,

63 Ohio St. 320, 58 N. E. 812.
Pennsylvania.— Sheehan v. Philadelphia,

etc., R. Co., 166 Pa. St. 354, 31 'tl. 120
[affirming 3 Pa. Dist. 325] ; Clearly v. Phila-

delphia, etc., R. Co., 140 Pa. St. 19, 21 Atl.

242 [affirming 8 Pa. Co. Ct. 96].
South Ca/rolina.— Weaver v. Southern R.

Co., 76 S. C. 49, 56 S. E. 657, 121 Am. St.

Rep. 934, failure to heed such warning tends
to show gross negligence.

Texas.— See Galveston, etc., R. Co. v.

Walker, (Civ. App. 1907) 106 S. W. 705,

holding that such an attempt is not negli-

gence as a matter of law; but whether it is

negligence depends upon the attendant cir-

cumstances.
^Visconsin.— Douglas r. Chicago, etc., R.

Co., 100 Wis. 405, 76 N. W. 356, 69 Am. St.

Rep. 930.

England.— Wyatt v. Great Western R. Co.,

6 B. & S. 709, 11 Jur. iN'. S. 825, 34 L. J.

Q. B. 204, 12 L. T. Rep. N. S. 568, 13 Wkly.
Rei. 837, 118 E. C. L. 7C9.

See 41 Cent. Dig. tit. " Railroads," § 1040.

84. Baltimore, etc., R. Co. r. Landrigan,

191 U. S. 401, 24 S. Ct. 157, 48 L. ed. 262

[affirming 20 Apn. Cas. yO. C.) 135], hold-

ing that where the gates are generally kept

down at night without regard to the presence

or absence of passing trains and a pedestrian

has knowledge of that fact, the circumstance
that the gates are down when he is run over

in attemnting to cross the tracks at night is

not of itself a warning to him of the pres-

ence of danger, and contributory negligence

[X, F. 10, e, (IV)]
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d. Duty to Stop, Look, an^ Listen *=— (i) Is General— (a) General Rule.
As a general rule a traveler on a highway approaching a railroad crossing is bound
to exercise ordinary care and prudence, that is, such care and prudence as an
ordinarily prudent man would exercise under like circumstances, in looking, *°

or listening,*' or looking and hstening," for approaching trains before going on

cannot therefore be im23uted to him from that
fact alone.

85. As affected by directions of railroad
employees see infra, X, F, 10, f.

Duty of children or persons under disability
to look and listen see tupra, X, F, 10, b, (in).

Where view or hearing is obstructed see

infra, X, F, 10, d, (ii).

86. Arkansas.— Martin u. Little Kock, etc.,

R. Co., 62 Ark. 156, 34 S. W. 545.

California.— Green v. Los Angeles Terminal
E. Co., 143 Cal. 31, 76 Pac. 719, 101 Am. St.

Rep. 68, (1902) 69 Pac. 694.
Delaware.— Knopf v. Philadelphia, etc., R.

Co., 2 Pennew. 392, 46 Atl. 747.

Georgia.— Comer v. Shaw, 98 Ga. 543, 25
S. E. 733.

Illinois.— Rockford, etc., R. Co. i;. Byam,
80 111. 528; Chicago, etc., R. Co. v. Hatch,
79 111. 137 ; Wabash, etc., R. Co. v. Hicks, 13
111. App. 407.

Indiana.— Chicago, ttc, R. Co. v. Thomas,
155 Ind. 634, 58 N. E. 1040; Stout v. Indian-
apolis, etc., 11. Co., Wils. 80.

Kentucky.— Sights y. Louisville, etc., R.
Co., 117 Ky. 436, 78 S. W. 172, 25 Ky. L.
Rep. 1548 ; Loiiisville, etc., R. Co. v. 'Survant,
44 S. W. 88, 19 Ky. L. Rep. 1576.

Maryland,— Northern Cent. R. Co. v. State,
54 Md. 113.

Michigan.— Bannister v. Lake Shore, etc.,

R. Co., 113 Mich. 530, 71 N. W. 861.
Minnesota.— Olson f. Northern Pac. R. Co.,

84 Minn. 258, 87 N. W. 843; Harris v. Min-
neapolis, etc., R. Co., 37 Minn. 47, 33 N. W.
12.

Islew Jersey.— Morris, etc., R. Co. v. Haslan,
33 N. J. L. 147.

'Neio York.— Day v. Flushing, etc., R. Co.,

75 N. y. 610; Gorton v. Erie R. Co., 45 N. Y.
660; Wilds v. Hudson River R. Co., 29 N. Y.
315; Brooks v. Buffalo, etc., R. Co., 1 Abb.
Dec. 211, 27 Barb. 532 note [affirming 25
Barb. 600] ; Coleman v. New York Cent., etc.,

R. Co., 98 N. Y. App. Div. 349, 90 N. Y.
Suppl. 264; Waddell v. New York Cent., etc.,

R. Co., 98 N. Y. App. Div. 343, SO N. Y.
Suppl. 239 [reversed on other grounds in 184
N. Y. 530, 76 N. E. 1111]; Morse v. Erie R.
Co., 65 Barb. 490; Havens i'. Erie R. Co., 53
Barb. 328 [affirmed in 41 N. Y. 296] ; Das-
comb V. Buffalo, etc., R. Co., 27 Barb. 221.

Oklahoma.— Severy ?;. Chicago, etc., R. Co.,

6 Okla. 153, 50 Pac. 162.

Pennsylvania.— Pennsylvania R. Co. p.

Goodman, 62 Pa. St. 329; North Pennsyl-
vania R. Co. V. Heileman, 49 Pa. St. 60, 88
Am. Dec. 482.

Texas.— Galveston, etc., R. Co. v. Bracken,
59 Tex. 71.

Virginia.—^Ayers v. Norfolk, etc., R. Co.,

(1897) 27 S. E. 582.
Wisconsin.— Hansen v. Chicago, etc., R.

Co., 83 Wis. 631, 53 N. W. 900; Williams v.

[X, F, 10, d, (i), (a)]

Chicago, etc., R. Co., 64 Wis. 1, 24 N. W. 422

;

Langhoif v. Milwaukee, etc., R. Co., 23 Wis.
43.

United States.— Chicago, etc., R. Co. v.

Houston, 95 U. S. 697, 24 L. ed. 542.
Canada.— Wright v. Grand Trimk R. Co.,

4 Can. R. Cas. 202.
See 41 Cent. Dig. tit. "Railroads," § 1043.
Failure to look for hand-cars.— One struck

by a hand-car while crossing the main line

of a railroad at night, when hand-cars are
prohibited by a regulation of the company
from being on its main line except in cases
of urgent necessity, is not chargeable with
contributory negligence because he failed to
look out especially for hand-cars, where he
exercises the degree of care required in look-
ing out for trains. Mott v. Detroit, etc., R.
Co., 120 Mich. 127, 79 N. W. 3.

87. Chicago, etc., R. Co. v. Hatch, 79 111.

137; Weller v. Chicago, etc., R. Co., 120 Mo.
635, 23 S. W. 1061, 25 S. W. 532 (holding
that if for some reason, as where the view is

obstructed, he cannot see he should carefully
listen

) ; Coleman v. New York Cent., etc., R.
Co., 98 N. Y. App. Div. 349, 90 N. Y. Suppl.
264; Waddell v. New York Cent., etc., R. Co.,
98 N. Y. App. Div. 343, 90 N. Y. Suppl. 239
[reversed on other grounds in 184 N. Y. 530,
76 N. E. 1111]; Severy v. Chicago, etc., R.
Co., 6 Okla. 153, 50 Pac. 162.
The circumstances may not require that a

traveler both look and listen, but common
prudence demands that he do either the one
or the other, and a failure on his part to do
so renders his act negligent in law. Wellei
V. Chicago, etc., R. Co., 120 Mo. 635, 23 S. W.
1061, 25 S. W. 532.

88. Alabama.—Leak v. Georgia Pac. R. Co.,

90 Ala. 161, 8 So. 245; Louisville, etc., R. Co.
V. Crawford, 89 Ala. 240, 8 So. 243; South
Alabama, etc., R. Co. i-. Thompson, 62 Ala.
494.

Arkansas.— Tiffin v. St Louis, etc., R. Co.,

78 Ark. 55, 93 S. W. 564 (holding that a trav-
eler who does not see the flagman and is not
misled by his inaction is charged with such
duty) ; Little Rock, etc., R. Co. v. Blewitt, 65
Ark. 235, 45 S. W. 548.

California.— Bilton v. Southern Pac. R.
Co., 148 Cal. 443, 83 Pac. 440.

Georgia.— Broyles v. Prisock, 97 Ga. 643,

25 S. E. 389.

Illinois.— Chicago, etc., R. Co. v. Jacobs,
63 111. 178; Chicago, etc., R. Co. v. Weeks, 99
111. App. 518 [affirmed in 198 lU. 551, 64
N. E. 1039] ; Chicago, etc., R. Co. v. Stewart,
71 III. App. 647; Chicago, etc., R. Oo. v.

Thorson, 68 111. App. 288; Wabash, etc., R.
Co. V. Neikirk, 15 111. App. 172.

Indiana.— Quinn k. Chicago, etc., R. Co.,

162 Ind. 442, 70 N. E. 526; Malott v. Hawk-
ins, 159 Ind. 127, 63 N. E. 308; Baltimore,
etc., R. Co. V. Young, 153 Ind. 163, 54 N. E.
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the crossing; and if he fails to do so, without a sufficient excuse therefor, whereby
he is injured he is ordinarily guilty of contributory neghgpnce barriag a recovery.

791; Chicago, etc., R. Co. v. Spilker, 134
Ind. 380, 33 N. E. 280, 34 N. E. 218; Toledo,
«tc., R. Co. V, Shuckman, 50 Ind. 42 ; Chicago,
etc., R. Co. B. Reed, 29 Ind. App. 94, 63 N. E.
878; Lake Shore, etc., R. Co. v. Boyts, (App.
1896) 43 N. E. 667, 16 Ind. App. 640, 45
N. E. 812. Burns Annot. St. (1901) § 359o,
making contrihutory negligence a matter of
defense does not change the rule that one
about to cross a railroad track must look and
listen. Wabash R. Co. v. Keister, 168 Ind.

609, 67 N. E. 521 ; Southern R. Co. t. Davis,
34 Ind. App. 377, 72 N. E. 1053.

/oMja.— Moore v. Chicago, etc., R. Co., 102
Iowa 595, 71 N. W. 569.

Kansas.— Atchison, etc., R. Co. v. Town-
aend, 39 Kan. 115, 17 Pac. 804; Wichita, etc.,

R. Co. V. Davis, 37 Kan. 743, 16 Pac. 78, 1

Am. St. Rep. 275; Clark v. Missouri Pac. R.
Co., 35 Kan. 350, 11 Pac. 134.
Kentucky.— Wilson v. Chesapeake, etc., R.

Co., 86 S. W. 690, 27 Ky. L. Rep. 778.
Louisiana.— Herlisch v. Louisville, etc., R.

Co., 44 La. Ann. 280, 10 So. 028.

Maine.— Blumenthal v. Boston, etc., R. Co.,

97 Me. 255, 54 Atl. 747; Day y. Boston, etc.,

R. Co., 96 Me. 207, 52 Atl. 771, 90 Am. St.

Rep. 335 ; Giberson v. Bangor, etc., R. Co.,

89 Me. 337, 36 Atl. 400; Lesan v. Maine Cent.
E. Co., 77 Me. 85.

Maryland.—-Western Maryland R. Co. v.

Kehoe, 83 Md. 434, 35 Atl. 90; Maryland
Cent. R. Co. v. Neubeur, 62 Md. 391.

Michigan.— Tucker v. Chicago, etc., R. Co.,

122 Mich. 149, 80 N. W. 984; Matta v. Chi-
cago, etc., R. Co., 69 Mich, jog, 37 N. W. 54,

Minnesota.— Judson v. Great Northern R
Co., 63 Minn. 248, 65 N. W. 447; Magner v.

Truesdale, 53 Minn. 436, 55 N. W. 607;
Brown v. Milwaukee, etc., R. Co., 22 Minn.
165.

Mississippi.— New Orleans, etc., R. Co. v.

Mitchell, 52 Miss. 808.
Missouri.—• Hook v. Missouri Pac. R. Co.,

162 Mo. 569, 63 S. W. 360 (holding that the

mere existence of a railroad track is sufficient

warning of the danger to render a person
driving thereon in front of a train without
looking or listening guilty of contributory
negligence) ; Jennings v. St. Louis, etc., R.
Co., 112 Mo. 268, 20 S. W. 490; Taylor ».

Missouri Pac. R. Co., 86 Mo. 457; Kimes v.

St. Louis, etc., R. Co., 85 Mo. 611; Stepp v.

Chicago, etc., R. Co., 85 Mo. 229; Hixson v.

St. Louis, etc., R. Co., 80 Mo. 335 ; Wands v.

Chicago, etc., R. Co., 106 Mo. App. 96, 80
S. W. 18; Mayes v. St. Louis, etc., R. Co.,

71 Mo. App. 140; Caldwell v. Kansas City,

etc., R. Co., 58 Mo. App. 453 ; Damrill v. St.

Louis, etc., R. Co., 27 Mo. App. 202.

Nebraska.— Omaha, etc., R. Co. v. Talbot,

48 Nebr. 627, 67 N. W. 599.
New Hampshire.— Davis v. Concord, etc.,

R. Co., 68 N. H. 247, 44 Atl. 388.

New Jersey.—^Pennsylvania R. Co. v. Pfuelb,

60 N. J. L. 278, 37 Atl. 1100 [affirmed in 61
N. J. L. 287, 41 AtL 1116] ; Berry v. Pennsyl-
vania R. Co., 48 N. J. L. 141, 4 Atl. 303;

Blaker v. New Jersey Midland R. Co., 30
N. J. Eq. 240.

New York.— Tucker v. New York Cent.,
etc., R. Co., 124 N. Y. 308, 26 N. E. 916, 21
Am. St. Rep. 670; Cullen v. Delaware, etc.
Canal Co., 113 N. Y. 667, 21 N. E. 716; Salter

V. Utica, etc., R. Co., 75 N. Y. 273 ; Davis v.

New York Cent., etc., R. Co., 47 N. Y. 400';

Gonzales v. New York, etc., R. Co., 38 N. Y.
440, 98 Am. Dec. 58 [reversing 6 Rob. 93,

297] ; Noakes v. New York Cent., etc., R. Co.,

121 N. Y. App. Div. 716, 106 N. Y. Suppl.
522; York v. New York, etc., R. Co., 108;

N. Y. App. Div. 126, 95 N. Y. Suppl. 1106;
Wiedman v. Erie R. Co., 66 N. Y. App. Div.

347, 72 N. Y. Suppl. 683; Mitchell v. Third
Ave. R. Co., 62 N. Y. App. Div. 371, 70 N. Y.
Suppl. 1118; Dascomb v. Buffalo, etc., R. Co.,

27 Barb. 221 (holding that it is to be re-

garded as very little short of recklessness for

any one to drive on to the track of a railroad
without first looking and listening to ascer-

tain whether a moving locomotive is near)
;

Winslow V. Boston, etc., R. Co., 11 N. Y. St.

831.

North Carolina.— Cooper v. North Carolina
R. Co., 140 N. C. 209, 52 S. E. 932, 3 L. R. A.
N. S. 391 ; Mesic v. Atlantic, etc., R. Co., 120
N. C. 489, 26 S. E. 633; Mayes v. Southern
R. Co., 119 N. C. 758, 26 S. E. 148.

Ohio.—-Pennsylvania Co. v. Rathgeb, 32
Ohio St. 66; Cleveland, etc., R. Co. v. Craw-
ford, 24 Ohio St. 631, 15 Am. Rep. 633; Lake
Shore, etc., R. Co. v. Landphair, 23 Ohio Cir.

Ct. 435; Lake Shore, etc., R. Co. v. ReynoIds>
23 Ohio Cir. Ct. 199 (holding that it is his
unqualified duty to look and listen, where-
the crossing is unobstructed, and there ia

nothing to divert the attention of the traveler
as he approaches the crossing) ; Pennsylvania
Co. V. Alburn, 23 Ohio Cir. Ct. 130; Koester
t'. Toledo, etc., R. Co., 20 Ohio Cir. Ct. 475,
11 Ohio Cir. Dec. 283; Toledo, etc., R. Co. v.

Eatherton, 20 Ohio Cir. Ct. 297, 11 Ohio Cir.

Dec. 253 ; Pittsburgh, etc., R. Co. v. Peters,

1 Ohio Cir. Ct. 34, 1 Ohio Cir. Dec. 20 ; Did-
man v. Michigan Cent. R. Co., 5 Ohio S. & C.

PI. Dec. 140, 7 Ohio N. P. 380.

Oregon.— Blaekbujn i'. Southern Pac. Co.,

34 Oreg. 215, 55 Pac. 225; McBride v. North-
ern Pac. R. Co., 19 Oreg. 64, 23 Pac. 814.

Pennsylvania.— Pennsylvania R. Co. v.

Peters, 116 Pa. St. 206, 9 Atl. 317; Lehigh
Valley R. Co. v. Brandtmaier, 113 Pa. St.

GIO, 6 Atl. 238.

Texas.—-International, etc., R. Co. v. Neff,

87 Tex. 303, 28 S. W. 283; Gulf, etc., R. Co.

V. Greenlee, 70 Tex. 553, 8 S. W. 129; Hous-
ton, etc., R. Co. V. Wilson, 60 Tex. 142;

Texas, etc., R. Co. u. Chapman, 57 Tex. 75;

Ft. Worth, etc., R. Co. v. Wyatt, 35 Tex.

Civ. App. 119, 79 S. W. 349; Galveston, etc.,

R. Co. V. Harris, 22 Tex. Civ. App. 16, 53

S. W. 599; Central Texas, etc., R. Co. v.

Bush, 12 Tex. Civ. App. 291, 34 S. W. 133;

Gulf, etc., R. Co. V. Scott, (Civ. App. 1894)

27 S. W. 827; Texas, etc., R. Co. v. Brown,
2 Tex. Civ. App. 281, 21 S. W. 424.

[X, F, 10, d, (l), (A)]
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although the railroad company itself is guilty of negligence/^ as in approaching
the crossing at an unlawful or dangerous rate of speed/" or without giving the
proper, customary, or statutory signals," or in n^t providing a safe crossing,"^

Virginia.— Smith v. Norfolk, etc., R. Co.,

107 Va. 725, CO S. E. 56; Johnson v. Chesa-
peake, etc., R. Co., 91 Va. 171, 21 S. E. 238;
Hogan V. Tyler, 90 Va. 19, 17 S. E. 723.

West Virgitiia.— Berkeley v. Chesapeake,
etc., R. Co., 43 VV. Va. 11, 26 S. E. 349.

Wisconsin.— Guhl v. Whitcomb, 109 Wis.
69, 85 N. W. 142, 83 Am. St. Rep. 889.

United States.— Chicago, etc., R. Co. v.

Houston, 95 U. S. 697, 24 L. ed. 542 ; Griffith

V. Baltimore, etc., R. Co., 44 Fed. 574.

Canada.— Villeneuve v. Canadian Pac. R.
Co., 21 Quebec Super. Ct. 422; Tanguay v.

Grand Trunk R. Co., 20 Quebec Super. Ct. 90.

See 41 Cent. Dig. tit. " Railroads," § 1043.

A railroad crossing is of itself a warning
to one about to go upon it to exercise care

and vigilance, to the extent of his opportu-
nity, in using his senses of sight and hearing,

to discover an approaching train in time to

avoid it. Brown v. Milwaukee, etc., R. Co.,

22 Minn. 165. And this rule applies as well

to a side-track as to a main line. Mynning
V. Detroit, etc., R. Co., 59 Mich. 257, 26 X. W.
514.

Merely stopping without looking or listen-

ing is not sufficient. Day r. Boston, etc., R.
Co., 96 Me. 207, 52 Atl. 771, 90 Am. St. Rep.
335.

89. Ring V. Chicago, etc., R. Co., (Iowa
1898) 75 N. W. 492; Tucker v. New York
Cent., etc., R. Co., 124 N. Y. 308, 26 N. E.

916, 21 Am. St. Rep. 670; Ayers r. Norfolk,

etc., R. Co., (Va. 1897) 27 S. E. 582; Chi-

cago, etc., R. Co. f. Rossow, 117 Fed. 491, 54
C. C. A. 313.

90. California.— Green v. Los Angeles
Terminal R. Co., 143 Cal. 31, 76 Pac. 719,

101 Am. St. Rep. 68, (1902) 69 Pac. 694.

Indiana.— St. Louis, etc., R. Co. v. Mathias,
50 Ind. 65.

Iowa.— Sala v. Chicago, etc., R. Co., 85
Iowa 678, 52 N. W. 664.

Missouri.— Jennings c. St. Louis, etc., R.
Co., 112 Mo. 268, 20 S. W. 490; Taylor v.

Missouri Pac. R. Co., 86 Mo. 457.

NetD York.— Collins v. New York, etc., R.
Co., 92 Hun 563, 36 X. Y. Suppl. 942 laf-

firmcd in 154 N. Y. 740, 49 N. E. 1095].

Ohio.— Lake Shore, etc., R. Co. v. Land-
phair, 23 Ohio Cir. Ct. 435.

Texas.— Texas, etc., R. Co. r. Fuller, 5

Tex. Civ. App. 660, 24 S. W. 1090; Missouri
Pac. R. Co. V. Burnett, 3 Tex. App. Civ. Cas.

§ 236; Texas, etc., R. Co. i-. Brown, 2 Tex.

Civ. App. 281, 21 S. W. 424.

Canada.— Tanguay r. Grand Trunk R. Co.,

20 Quebec Super. Ct. CO.

See 41 Cent. Dig. tit. "Railroads," § 1043.

91. Alabama.— Leak v. Georgia Pac. R.

Co.. 90 Ala. 161, 8 So. 245.

Georgia.— Comer r Shaw, 98 Ga. 543, 25

S. E. 733.

Illinois.— Chicago, etc., R. Co. v. Lee, 68

111. 576.

Indiana.— Chicago, etc., R. Co. r. Thomas,

[X, F. 10, d, (I), (A)]

155 Ind. 634, 58 N. E. 1040; Miller v. Terre
Haute, etc., R. Co., 144 Ind. 323, 43 N. E.

257; St. Louis, etc., R. Co. v. Mathias, 50
Ind. 65; Chicago, etc., R. Co. v. Reed, 29
Ind. App. 94, 63 N. E. 878, holding that a
failure to give the statutory signals as a rail-

road train approaches a crossing is no excuse

for plaintiff's contributory negligence.

Kansas.— Missouri, etc., R. Co. v. Bussey,
66 Kan. 735, 71 Pac. 261; Atchison, etc., R.
Co. f. Holland, 60 Kan. 209, 56 Pac. 0.

Louisiana.— Brown i . Texas, etc., R. Co.,

42 La. Ann. 350, 7 So. 682, 21 Am. St. Rep.
374.

Maine.— Giberson r. Bangor, etc., R. Co.,

89 Me. 337, 36 Atl. 400.

Maryland.— Maryland Cent. R. Co. v. Neu-
beur, 62 Md. 391.

Massachusetts.— Butterfield I". Western R.
Corp., 10 Allen 532, 87 Am. Dec. 678.

Michigan.— Matta v. Chicago, etc., R. Co.,

69 Mich. 109, 37 N. W. 54.

Minnesota.— Judson v. Great Northern R.
Co., 63 Minn. 248, 65 N. W. 447.

Missouri.— Stcpp v. Chicago, etc., R. Co.,

85 Mo. 229; Caldwell v. Kansas City, etc., R.
Co., 58 Mo. App. 453 ; Drake v. Chicago, etc.,

R. Co., 51 Mo. App. 562; Damrill v. St.

Louis, etc., R. Co., 27 Mo. App. 202.

Montana.— Hunter ;•. Montana Cent. R.
Co., 22 Mont. 52.5, 57 Pac. 140.

New York.— Rodrian r. New York, etc.,

R. Co., 125 N. Y. 526, 26 N. E. 741 [revers-

ing 55 Hun 606, 7 N. Y. Suppl. 811] ; Cullen
r. Delaw.ire, etc.. Canal Co., 113 N. Y. 667,

21 N. E. 716.

Xorth Carolina.— Cooper v. North Caro-
lina R. Co., 140 N. C. 209, 52 S. E. 932, 3

L. R. A. N. S. 391; Mesic v. Atlantic, etc.,

R. Co., 120 N. C. 489, 28 S. E. 033.

Ohio.— Lake Shore, etc., R. Co. v. Land-
phair, 23 Ohio Cir. Ct. 435.

Oklahoma.— Severy c. Chicago, etc., R. Co.,

6 Okla. 153, 50 Pac. 162.

Texas.— Galveston, etc., R. Co. v. Kutae,
72 Tex. 643, 11 S. W. 127; Texas, etc., R.
Co. V. Fuller, 5 Tex. Civ. App. 660, 24 S. W.
1090; Texas, etc., R. Co. v. Hare, 4 Tex. Civ.

App. 18, 23 S. W. 42.

Virginia.— Johnson r. Chesapeake, etc., R.
Co., 91 Va. 171, 21 S. E. 238.

West Vi'^ginia.— Berkeley f. Chesapeake,
etc., R. Co., 43 W. Va. 11. 26 S. E. 349.

Wisconsin.— Steinhofel r. Chicago, etc., R.
Co., 92 Wi9. 123, 65 N. W. 852.

United States.— Chicago, etc., R. Co. r.

Houston, 95 U. S. 697, 24 L. ed. 542;
Griffith V. Baltimore, etc., R. Co., 44 Fed.
574.

Canada.— Wright v. Grand Trunk R. Co.,

4 Can. R. Cas. 202; Weir v. Canadian Pac.

R. Co., 16 Ont, App. 100.

See 41 Cent. Dig. tit. "Railroads," § 1043;
and infra, X. F, 10, e, (III).

92. Roekford, etc., R. Co. v. Byam, 80 111.
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or gates or a watchman or flagman at the crossing,"^ or although its watchmair
or flagman does not properly attend to his duties,"* unless the railroad company's-

neghgence is so reckless and wanton as to be the legal equivalent of wilful or

intentional."^ The mere failure, however, to look or listen, or to look and listen

before crossing, is not, as a general rule, negligence per se as a matter of law;

but whether or not such failure is neghgence usually depends upon the circum-

stances at the particular time and crossing and is a question for the jury to deter-

mine; "° although it may be neghgence as a matter of law under some circum-

stances,°^ and is held to be such neghgence in some jurisdictions."* This rule,

however, does not mean that a traveler is absolutely bound to see or hear an
approaching train but only that he must make all reasonable efforts to do so; "°

93. See injra, X, F, 10, e, (li).

94. Pennsylvania R. L'o. v. Pfuelb, 60
N. J. L. 278, 37 Atl. 1100 [affirmed in 61
N. J. L. 287, 41 Atl. 1116]. And see infra,

X, F, 10, e, (II).

95. Louisville, etc., R. Co. v. Crawford, 89
Ala. 240, 8 So. 243; Chicago, etc., R. Co. v.

Hatch, 79 111. 137. And see infra, X, F, 13.

96. Coniiecticut.— Metcalf v. Central Ver-
mont R. Co., 78 Conn. 614, 63 Atl. 633.

Georgia.— Bryson v. Southern R. Co., 3
Ga. App. 407, 59 S. E. 1124.

Illinois.— Toledo, etc., R. Co. v. Cline, 135
111. 41, 25 N. J:. 846; Terre Haute, etc., R.
Co. V. Voelker, 129 111. 540, 22 N. E. 20;
Cliicago Junction R. Co. v. McAnrow, 114
111. App. 501; Lake St. El. R. Co. v. Gorm-
ley, 108 111. App. 59 ; Chicago, etc., R. Co. V.

Kelly, 80 111. App. 675; Lake Shore, etc., R.
Co. V. Foster, 74 111. App. 387.

Kentucky.— Wilson r. Chesapeake, etc., R.
Co., 86 S. W. 690, 27 Ky. L. Rep. 778.

Missouri.— Jennings v. St. Louis, etc., R.
Co., 112 Mo. 268, 20 S. W. 490.
New Hampshire.— Stone v. Boston, etc., R.

Co., 72 N. H. 206, 55 Atl. 359 ; Smith v. Bos-
ton, etc., R. Co., 70 N. H. 53, 47 Atl. 290, 85
Am. St. Rep. 596; Davis r. Concord, etc., R.
Co., 68 N. n. 247, 44 Atl. 388; Lyman v.

Boston, etc., R. Co., 66 N. H. 200, 20 Atl.
976, 11 L. R. A. 364.
New York.— Cranston l: New York Cent.,

etc., R. Co., 39 Hun 308 [reversed on other
grounds in 103 X. Y. 614, 9 N. E. 500]

;

Havens v. Erie R. Co., 53 Barb. 328 [af-
firmed in 41 N. Y. 296].

Teocas.— Houston, etc., R. Co. v. Wilson,
GO Tex. 142 (holding that in the absence of
statute requiring one about to cross a rail-

way to stop and listen, it cannot be de-
clared as a matter of law that a failure to
do so will constitute negligence in one who,
while attempting to cross, is injured by a
train the approach of which he is not aware
of) ; Galveston, etc., R. Co. v. Harris, 22 Tex.
Civ. App. 16, 53 S. W. 599; Galveston, etc., R.
Co. V. Huebner, (Civ. App. 1897) 42 S. W.
1021.

See 41 Cent. Dig. tit. " Railroads," § 1043

;

and infra, X, F, 14, g, (xi), (d).
97. Chicago, etc., R. Co. ;;. Gertsen, 15 111.

App. 614 (hoVling that an attempt to cross
a railroad track in a thronged city without
looking and listening is negligence as a
matter of law) ; Bannister v. Lake Shore,
etc., R. Co., 113 Mich. 530, 71 N. W. 861

(holding that contributory negligence ap-

pears as a matter of law where deceased, in

the evening, but when it was light enough
to see a considerable distance, approached a
railroad crossing where the view down the

track for several hundred yards was unob-

structed, went on the track without looking,

and was killed by a train carrying a head-

light, although he was a stranger in the

locality, and a train behind him was making
some noise and emitting smoke which blew
over the crossing)

.

98. Little Rock, etc., R. Co. v. Blewitt, 65
Ark. 235, 45 S. W. 548 (holding that a per-

son approaching a railroad track must look

and listen for approaching trains, and an in-

struction which charges that such is not an
inflexible rule of law, but that it is a ques-

tion of fact whether or not, from the particu-

lar circumstances of the case, the party in-

jured acted as a reasonably prudent man in

attempting to cross the track without first

listening and looking, is error) ; Queen Anne's
R. Co. r. Reed, (Del. 1905) 59 Atl. 860
(holding that a failure to make any effort to

ascertain whether a train is approaching or

to avoid the danger imminent at the time of

attempting to pass over the tracks of a rail-

road at a crossing is contributory negligence,
as matter of law) ; Malott v. Hawkins, 159
Ind. 127, 63 N. E. 308; Chase v. Maine Cent.
R. Co., 78 Me. 346, 5 Atl. 771 (negligence
per se)

.

99. Alabama.— Birmingham Southern R.
Co. V. Lintner, 141 Ala, 420, 38 So. 363, 109
Am. St. Rep. 40 (holding that when a person
stops and listens for a train at a crossing,
contributory negligence cannot be based on a
mere failure of such person to hear an ap-
proaching train) ; Kansas City, etc., R. Co.
V. Weeks, 135 Ala. 614, 34 So. 16.

Indiana.—Toledo, etc., R. Co. v. Shuckman,
50 Ind. 42.

Michigan.— Klanowski v. Grand Trunk R.
Co., 57 Mich. 525, 24 N. W. 801, holding that
where the injured party stopped and looked
and listened, but could not see or hear the
train, he is not guilty of contributory negli-
gence.

Neic Yorfc.— Wiedman v. Erie R. Co., 66
N. Y. App. Div. 347, 72 N. Y. Suppl. 683;
Mitchell r. Third Ave. R. Co., 62 N. Y. App
Div. 371. 70 N. Y. Suppl. 1118; Keese v.
New York, etc., R. Co., 67 Barb. 205 (holding
that the law does not require that the sight
and ears of a person crossing a railroad

[X, F, 10. d, (i), (A)]
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nor is it of universal application, but has exceptions under exceptional circum-
stances which may excuse the traveler for his failure/ as where he is misled or
deceived without his fault by appearances hkely to deceive or mislead an ordinarily

prudent person/ where his efforts would have been unavaiUng and the injury
would not have been avoided by the use of such precautions on his part/ where
the surroundings otherwise excuse such failure/ or where the injury could have
been avoided notwithstanding the contributory negUgence/

(b) Opportunity to See or Hear Trains. The above general rule is especially

applicable where the conditions at the particular time and crossing are such
that a traveler approaching the crossing has an opportimity to see or hear an
approaching train in time to stop in a place of safety or to safely retreat. It

is his duty under such circumstances, particularly where he is familiar with the

crossing, to look and hsten when such opportunity presents itself and if he fails

to do so, or if he looks or listens but fails to see or hear the approaching train,

he. is guilty of contributory negUgence barring a recovery/ The fact that the

track shall be infallible, but merely that he
shall uae them to avoid injury) ; Winslow v.

Boston, etc., R. Co., 11 N. Y. St. 831.

'Sorth Carolina.— Mayes v. Southern E.

Co., 119 N. C. 758, 26 S." E. 148.

yeasos.— Missouri, etc., R. Co. r. Oslin, 26
Tex. Civ. App. 370, 63 S. W. 1039; Galves-

ton, etc., R. Co. V. Eaten, (Civ. App. 1898)
44 S. W. 562.

See 41 Cent. Dig. tit. " Railroads," § 1043.
1. Jennings v. St. Louis, etc., R. Co., ll;i

Mo. 268, 20 S. W. 490; Omaha, etc., R. Co.

V. Talbot, 48 Nebr. 627, 67 N. W. 599; Mc-
Govern v. New York Cent., etc., R. Co., 67

N. Y. 417 (holding that the rule requiring
persons, before crossing a railroad track, to

look to see whether trains are approaching
is not applied inflexibly in all cases, without
regard to age or other circumstances) ;

Noakes r. New York Cent., etc., R. Co., 121

N. Y. App. Div. 716, 106 N. Y. Suppl. 522.
Where a reasonably careful and prudsnt

man would attempt to cross without looking
and listening, a failure to look and listen

before crossing is not negligence. Funston v.

Chicago, etc., R. Co., 61 Iowa 452, 16 N. W.
51S.

2. Illinois Cent. R. Co. v. Finfrock, 103
m. App. 232; Chicago, etc., R. Co. v. Fenni-
more, 98 111. App. 174 [affirmed in 199 111.

9, 64 N. B. 985};- Malott i. Hawkins, 159
Ind. 127, 63 N. E. 308; Chicago, etc., R. Go.
V. Hedges, lOo Ind. 398, 7 N. E. 801 ; Dublin,
etc., R. Co. r. Slattery. 3 App. Cas. 1155, 39
L. T. Rep. N. S. 305, 27 Wkly. Rep. 191.

3. Noakes v. New York Cent., etc., R. Co.,

121 N. Y. App. Div. 716, 106 N. Y. Suppl.
522; Goodell v. New Y'ork Cent., etc., R. Co.,

erN: y. App. djv. 271. 73 n. y. Suppi. 428;,
Cranston v. New Y'ork Cent., etc., R. Co., 39
Hun (N. Y. ) 308 [reversed on other grounds
in 103 N. Y. 614, 9 N. E. 500] ; Leonard v.

New York Cent., etc., R. Co., 42 N. Y. Super.
Ct. 225; McGuire v. Hudson River R. Co., 2
Daly (N. Y.) 76 (not negligence not to at-

tempt to look where one cannot see) ; Cleve-

Jandi etc., R. Co. v. Crawford, 24 Ohio St. 631,
1-5 Am. Rep. 633; McCanna i\ New England
R. Co., 20 R. I. 439, 39 Atl. 891; Norfolk,
etc., R. Co. V. Burge, 84 Va. 63, 4 S. E. 21.

[X, F, 10, d, (I), (A)]

See also: Grand Trunk E. Co. v. Beckett, 16
Can. Sup. Ct. 713.

4. Lake St. EL R. Co. v. Gormley, 108 111.

App. 59; Illinois Cent. R. Co. r. Finfrock,
103 111. App. 232; Chicago City R. Co. v.

Fennimore, 99 III. App. 174 [affirmed in 199
111. 9, 64 N. E. 985].
That one has the rights of a passenger, as

regards protection by the railway company,
and is killed while taking the only way open
to her destination,, affords no excuse for such
contributory" negligence. Steber v.. Chicago,
etc., R. Co., lis Wis. 200, 91 N. W. 654.

5. See Lake Shore, etc., R. Co. v. Land-
phair, 23 Ohio Cir. Ct. 435, hohiing, how-
ever, that there can be no recovery by a per-

son who attempted to cross a railroad track
in broad daylight at a point where there was
an unobstructed vie^^ of the track for a mile
in the direction from whence the train came,
witliout an exercise of any of the vigilance

required by law at such places, and it does
not appear that anything could have been
done to save such person after he was seen

by servants of the railway company, notwith-
standing the train may have been running at
an unlawful rate of speed, and although no
boll or whistle was sounded. And see infra,

X, F, 12.

6. Alabama.— Louisville, etc., R. Co. v.

Pearce, 142 Ala. 680, 39 So. 72; Gaynor v.

Louisville, etc., R. Co., 136 Ala. 244, 33 So.

808; Georgia Cent. R. Co. r. Foshee, 125 Ala.

199, 27 So. 1006; Louisville, etc., R. Co. v.

Richards, 100 Ala. 366, 13 So. 944.

Arkansas.— St. IjOuIs, etc., R. Co. v. Crab-
tree, 69 Ark. 134. 62 S. W. 64; Little Rock,
etc., R. Co. V. Cullen, 54 Ark. 431, 16 S. W.
169.

California.—JIartin r. Southern Pac. Co.,

l.oO Cal. 124, 88 Pac. 701 ; Green r. Southern
Pac. Co., 1.S2 Cal. 254, 64 Pac. 255; Glascock.
)-. Central Pac. R. Co., 73 Cal. 137, 14 Pac.
518.

Conneciicut.— Peck r. New York, etc., R.
Co.. 50 Conn. 379.

Illinois.— Chicago, etc., R. Co. r. Zapp, 20'9

111. 339, 70 N. E. 623 [affirming 110 111. App.
5.=i3] ; Chicago, etc., R. Co. v. Hai-wood, 80
111. 88; Chicago, etc., R. Co. v. Lee, 68 111.
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traveler is injured under such circumstances raises a presumption that he did

5,76; Ravatt o. Cleveland, etc., R. Co,, 128
111. App. 220 ^ Chicago, etc., R. Co. i;.

"Vremeister, 112 III. App. 346; Toledo, etc.,

R. Co. V. Christy, 111 III. App. 247 (holding
this to be true where there are no circum-
stances or conditions, which justify such a
failure, and there are no obstructions to

the view) ; Illinois Cent. R. Co. v. Batson,
81 111. App. 142; Chicago, etc., R. Co. ii.

Florens, 32 111. App. 365.

Indiana.—' Chicago, etc., R. Co. v. Thomas,
(1900) 55 N. E. 861; Louisville, etc., R. Co.

V. Stommel, 126 Ind. 35, 25 N. E. 863; Cones
V. Cincinnati, etc., R. Co., 114 Ind. 328, 16

N. E. 638; Indiana, etc., R. Co. v. Hammock,
113 Ind, 1, 14 N. E. 737; Pittsburgh, etc., R.
Co. V. Martin, 82 Ind. 476; Chicago, etc., R.
Co. V. Reed, 29 Ind. App. 94, 63 N. E. 878;
Cleveland, etc., R. Co. v. Heine, 28 Ind. App.
163, 62 N. E. 455; Hancock v. Lake Erie,

etc., R. Co., 21 Ind. App. 10, 51 N. E. 369;
Louisville, etc., R. Co. v. Stephens, 13 Ind.

App. 145, 40 N. E. 148.

Iowa.— Crawford v. Chicago, etc., R. Co.,

109 Iowa 433, 80 N. W. 519; Payne v. Chi-
cago, etc., R. Co., 108 Iowa 188, 78 N. W.
813; Ring v. Chicago, etc., R. Co., (1898) 75
N. W. 492 ; Moore v. Keokuk, etc., R. Co., 89
Iowa 223, 56 N. W. 430; Sala v. Chicago,
etc., R. Co., 85 Iowa 678, 52 N. W. 664;
Pence v. Chicago, etc., R. Co., 63 Iowa 746,
19 N. W. 785; Benton v. Central R. Co., 42
Iowa 192; Artz v. Chicago, etc., R. Co., 34
Iowa 153.

Kansas.— Missouri, etc., R. Co. v. Bussey,
66 Kan. 735, 71 Pac. -261; Walker v. Mercer,
61 Kan. 736, 60 Pac. 730 [reversing (1899)
58 Pac. 27] ; Atchison, etc., R. Co. v. Hol-
land, 60 Kan. 209, 56 Pac. 6.

Louisiana.— Brown v. Texas, etc., R. Co.,

42 La. Ann. 350, 7 So. 682, 21 Am. St. Rep.
374.

Marvland.— Phillips v. Washington, etc.,

R. Co.", 104 Md. 455, 65 Atl. 422; Anderson
V. Baltimore, etc., R. Co., 101 Md. 487, 61
Atl. 575; Cowen v. Wietrick, 101 Md. 46, 60
Atl. 282 ; Northern Cent. R. Co. v. McMahon,
97 Md. 483, 55 Atl. 627; Union R. Co. v.

State, 72 Md. 153, 19 Atl. 449.
Massachusetts.— Allen v. Boston, etc., R.

Co., 197 Mass. 298, 83 N. E. 863; Ravmond
V. New York, etc., R. Co., 182 Mass. 337, 65
N. E. 399; Sprow v. Boston, etc., R. Co., 163
Mass. 330, 39 N. E. 1024, private crossing.

Michigan.— Smith v. Detroit, etc., R. Co.,

136 Mich. 282, 99 N. W. 15; Tucker v. Chi-
cago, etc., R. Co., 122 Mich. 149, 80 N. W.
984; Brandy v. Detroit, etc., R. Co., 107
Mich. 100, 64 N. W. 1056; Grostick v. De-
troit, etc., R. Co., 90 Mich. 594, 51 N. W.
667; Freeman v. Duluth, etc., R. Co., 74
Mich. 86, 41 N. W. 872, 3 L. R. A. 594;
Matta V. Chicago, etc., R. Co., 69 Mich. 109,
37 N. W. 54.

Minnesota.—Wardner v. Great Northern R.
Co., 96 Minn. 382, 104 N. W. 1084; Schmidt
V. Great Northern R. Co., 83 Minn. 105, 85
N. W. 935; Nelson v. St. Paul, etc., R. Co.,

76 Minn. 189, 78 N. W. 1041, 79 N. W. 530

;

Burau v. Great Northern R. Co., 67 Minn.
434, 67N. W. 1149; Carney v. Chicago, etc.,

R. Co., 46 Minn. 220, 48 N. W. 912.

Missouri.— Statler v. Chicago, etc., R. Co.,

204 Mo. 619, 103 S. W. 1; Mockowik v. Kan-
sas City, etc., R. Co., 196 Mo. 550, 94 S. W.
256; Sanguinette v. Mississippi River, etc.,

R. Co., 196 Mo. 466, 95 S. W. 386; Schmidt
V. Missouri Pac. R. Co., 191 Mo. 215, 90

S. W. 136, 3 L. R. A. N. S. 196,; Payne V.

Chicago, etc., R. Co., 136 Mo. 562, 38 S. W.
308; Taylor v. Missouri Pac. R. Co., 86 Mo.
457; Sims v. St. Louis, etc., R. Co., 116

Mo. App. 572, 92 S. W. 909 ; Killian r. Chi-

cago, etc., R. Co., 86 Mo. App. 473; Drake
V. Chicago, etc., R. Co., 51 Mo. App. 562.

'Nebraska.—Hajsek v. Chicago, etc., R. Co.,

5 Nebr. (Unoff.) 67, 97 N. "W. "327, 68 Nebr.

539, 94 N. W. 609.

New Hampshire.— Waldron v. Boston, etc.,

R. Co., 71 N. H. 362, 52 Atl. 443.

New Jersey.— Van Riper v. New York, etc.,

R. Co., 71 N. J. L. 345, 59 Atl. 26,; Beeg v.

New York, etc., R. Co., 70 'S. J. L. 56, 56

AtL 169; Dotty v. Atlantic City R. Co., 64
N. J. L. 710, 46 Atl. 772; Pennsylvania R.

Co. V. Leary, .56 N. J. L. 705, 29 Atl.

678.

New York.— Meliegan v. New York Cent.,

etc., R. Co., 125 N. Y. 768, 26 N. E. 936;

CuUen V. Delaware, etc.. Canal Co., 113 N. Y.

667, 21 N. ,E. 716; Connelly v. New York
Cent., etc., R. Co., 88 N. Y. 346; Cordell v.

New York Cent., etc., E. Co., 75 N. Y. 330;
Leary v. Fitchburg E. Co., 53 N. Y. App.
Div. 52, 65 N. Y. Suppl. 699; Berzevizy v.

Delaware, etc., R. Co., 19 N. Y. App. Div.

309, 46 N. Y. Suppl. 27; Hennessy v. North-
ern Cent., R. Co., 17 N. Y. App. Div. 162, 45

N. Y. Suppl. 147; Belch v. New York Cent.,

etc., R. Co., 90 Hun 477, 36 N. Y. Suppl. 56;

Du Boise v. New York Cent., etc., R. Co., 88
Hun 10, 34 N. Y. Suppl. 279 ; Miller v. New
York Cent., etc., R. Co., 81 Hun 152, 30 N. Y.
Suppl. 751; Shires v. Fonda, etc., R. Co., 80
Hun 92, 30 N. Y. Suppl. 175; Crandall v.

Lehigh Val. R. Co., 72 Hun 431, 25 N. Y.
Suppl. 151 [affirmed in 151 N. Y. 642, 45
N. E. 1131] ; Bombov v. New York Cent. R.

Co., 47 Hun 425 ; Mitchell v. New York Cent.,

etc., R. Co., 2 Hun 535, 5 Thomps. & C. 122

[affirmed in 64 N. Y. 655] ; Spencer v. Utica,

etc., R. Co., 5 Barb. 337 ; Haupt v. New York
Cent., etc., R. Co., 18 Misc. 594, 42 N. Y.
Suppl. 477 [reversed on the facts in 20
Misc. 291, 45 N. Y. Suppl. 666]; O'Donnell
V. New York Cent., etc., R. Co., 12 N. Y. St.

206.

North Carolina.— See Scott v. Wilmington,
etc., R. Co., 96 N. C. 428, 2 S. E. 151.

Ohio.— Baltimore, etc., R. Co. v. McPeek,
16 Ohio Cir. Ct. 87, 8 Ohio Cir. Dec. 742;
New York, etc., R. Co. v. Swartout, 14 Ohio
Cir. Ct. 582, 6 Ohio Cir. Dec. 768.

Pennsylvania.—Sellers v. Philadelphia, etc.,

R. Co., '214 Pa. St. 298, 63 Atl. 606 (non-
suit held proper) ; Harvey v. Erie R. Co., 210
Pa. St. 95, 97, 59 Atl. 691, 1119; Fox r.

Pennsylvania R. Co., 195 Pa. St. 538, 46 AtL

[X, F, 10, d, (I), (b)]
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not take the required precautions,' that is, that either he did not look or listen,'

or that if he did either, he did not heed what he saw or heard; ° or if he fails to

look it will be presumed that he would have seen the approaching train had he
looked.'" The failure to look or Usten, or to look and Usten, or to heed what he
sees or hears under such circumstances, is generally held to be neghgence per se,"

or negligence as a matter of law," although the circumstances of the particular

106 (although the track is a private siding)

;

Baker v. Pennsylvania R. Co., 182 Pa. St.

336, 37 Atl. 933; Gangawer r. Philadelphia,
etc., R. Co., 168 Pa. St. 265, 32 Atl. 21;
Groner v. Delaware, etc.. Canal Co., 153 Pa.
St. 390, 26 Atl. 7.

South Carolina.— Gosa r. Southern R., 67
S. C. 347, 45 S. E. 810.

Texas.— Missouri Pac. R. Co. r. Peay,
(1892) 20 S. W. 57; Galveston, etc., R. Co.
i;. Kutac, 72 Tex. 643, 11 S. W. 127; Texas',

etc., R. Co. „. Huber, (Civ. App. 1900) 95
S. W. 568.

Virginia.— Southern R. Co. r. Hansbrough,
107 Va. 733, 60 S. E. 58; Stokes v. Southern
R. Co., 104 Va. 817, 52 S. E. 855 (holding
that it is the duty of a traveler to look and
listen for the approach of trains before going
on a railroad crossing, when his looking and
listening would be necessarily effective)

;

Childress r. Chesapeake, etc., R. Co., 94 Va.
186, 26 S. E. 424.

^Visconsin.— Afarshall v. Green Bay, etc.,

R. Co., 125 Wis. 90, 103 X. W. 249; "Brown
V. Chicago, etc., R. Co., 109 Wis. 384, 85
N. W. 271 (holding that a person about to
enter on a railway track is chargeable with
knowledge of such dangers as he may reason-
ably discover by the use of his sight and
hearing! ; Koester v. Chicago, etc., R. Co.,
106 Wis. 460, 82 N. W. 295; Walters v. Chi-
cago, etc., R. Co., 104 Wis. 251, 80 N. W.
451.

Vjuted States.— Illinois Cent. R. Co. r.

Ackerman, 144 Fed. 959, 76 C. C. A. 13;
Kallmerten t. Cowen, 111 Fed. 297, 49
C. C. A. 340; Philadelphia, etc., R. Co. v.

Peebles, 67 Fed. 591, 14 C. C. A. 555.
England.— Davey v. London, etc., R. Co.,

12 Q. B. D. 70, 48 J. P. 279, 53 L. J. Q. B.
58, 49 L. T. Rep. N. S. 739.

Canada.— Weir v. Canadian Pac. R. Co.,
16 Ont. App. 100; Johnston v. Northern R.
Co., 34 U. C. Q. B. 432.

See 41 Cent. Dig. tit. "Railroads," § 1044.
7. Green v. Southern Pac. Co., 132 Cal.

254, 64 Pac. 255; Herbert r. Southern Pac.
Co., 121 Cal. 227, 53 Pac. 651.
Applies only in clear cases.—The presump-

tion of contributory negligence which arises
where one goes on a railroad track in front
of a moving train which he might have seen
if he had looked applies only to clear cases,
where the facts are free from doubt. Beach
V. Pennsylvania R. Co., 212 Pa. St. 567, 61
Atl. 1106.

8. Cleveland, etc., R. Co. r. Miller, 149
Tid. 490, 49 N. E. 445: Hook r. Missouri Pac.
R. Co., 162 Mo. 569, 63 S. W. 360.

9. Toledo, etc., R. Co. r. Gallagher, 109
111. App. 67 (holding that where a person
while approaching a railroad crossing is able

[X, F, 10, d, (i), (b)]

to see along an unobstructed track and does
look but fails to see an approaching train,

the law considers him as not having looked
at all) ; Cleveland, etc., R. Co. c. Miller, 149
Ind. 490, 49 N. E. 445 ; Wamsley v. Cleveland,

etc., R. Co., 41 Ind. App. 147, 82 N. E. 490,
83 N. E. 640; Blackwell r. St. Louis, etc., R.
Co., 47 La. Ann. 268, 16 So. 818, 49 Am. St.

Rep. 371; Hook v. Missouri Pac. R. Co., 162
Mo. 569, 63 S. W. 360.

10. Wabash R. Co. v. Smillie, 97 111. App.
7, holding that where other witnesses saw
the train by which plaintiff was injured ap-
proaching the crossing at the time of the col-

lision and plaintiff did not look in the direc-

tion the train was approaching and ought to
have done so, it is to be presumed that he
would have seen what the others saw and he
cannot recover.

11. Burns r. Louisville, etc., R. Co., 138
Ala. 522, 33 So. 891 ; Chicago, etc.. R. Co. v.

Thomas, (Ind. 1900) 55 X. E. 861 (holding
that a failure to listen can only be said to

be contributory negligence per se when the
exercise of that faculty would have avoided
injury) ; Dryden v. Pennsvlvania R. Co., 211
Pa. St. 620, 61 Atl. 249 (holding that where
the evidence shows that the person injured
could not have looked and listened at any
reasonable place before driving on the track
without seeing the train, the speed of the
train, the distance at which it might
have been seen from the crossing, and that
the crossing was particularly dangerous,
are immaterial) ; Glcin v. Harris, 181
Pa. St. 387, 37 Atl. 515. But see Frugia
V. Texarkana, etc., R. Co., 36 Tex. Civ. App.
648, 82 S. W. 814 (holding that the mere fact

that if a person injured while crossing a rail-

road had looked and listened before going on
the track, he would have seen or heard the
approach of the train by which he was in-

jured in time to have avoided the injury does
not necessarily charge such person with con-
tributory negligence) ; Turner v. Ft. Worth,
etc., R. Co., (Tex. Civ. App. 1895) 30 S. W.
253 (holding that a failure to look under
such circumstances cannot be said to consti-

tute negligence per se so as to relieve from
liability defendant company which has neg-
lected to signal as required by law).

12. Indiana.— Miller r. Terre Haute, etc.,

R. Co., 144 Ind. 323, 43 N. E. 257; Louisville,

etc., R. Co. r. Stommel. 126 Ind. 35, 25 N. E.
863; Chicago, etc., R. Co. r. Reed, 28 Ind.
App. 629, 63 N. E. 878.

Iowa.— Artz v. Chicago, etc., R. Co., 34
Iowa 153.

Kansas.— Chicago, etc., R. Co. v. Wheel-
barger, 75 Kan. 811, S8 Pac. 531.

Michigan.— Bond r. Lake Shore, etc., R.
Co., 117 Mich. 652, 76 N. W. 102; Tobias v.
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case may be such as to make it a question which should be submitted to the

determination of the jury."

(c) Knowledge of Crossing. A traveler's knowledge or familiarity with a

railroad crossing and his knowledge of the schedule of the approach of trains

have an important bearing on the question of his contributory negligence. So

it may be contributory negligence for him to go on a crossing with which he is

familiar without looldng or listening for approaching trains/' where under

Michigan Cent. E. Co., 103 Mich. 330, 61
N. W. 514.

Minnesota.— Kemp r. Northern Pac. R. Co.,

89 Minn. 139, 94 N. W. 439; Burau v. Great
Northern E. Co., 67 Minn. 434, G9 N. W.
1149.

Missouri.— Moclcowil; v. Kansas City, etc.,

R. Co., 196 Mo. 550, 94 S. W. 250; San-
guinette v. Mississippi River, etc., R. Co., 136
Mo. 466, 95 S. W. 386; Schmidt v. Missouri
Pac. R. Co., 191 Mo. 215, 90 S. W. 130, 3

L. R. A. N. S. 196.

2few Hampshire.— Waldron ('. Boston, etc.,

E. Co., 71 N. H. 362, 52 Atl. 443.

New York.— Westervelt v. New York Cent.,

etc., R. Co., 86 N. Y. App. Div. 316, 83 N. Y.
Suppl. 827 ; Swart r. New York Cent., etc.,

R. Co., 81 N. Y. App. Div. 402, 80 N. Y.
Suppl. 906 [affirmed in 177 N. Y. 529, 69
N. E. 1131]; Burns V. New York Cent., etc.,

R. Co., 13 N. Y. App. Div. 483, 43 N. Y.
Suppl. 391.

North Carolina.— Allen r. Atlanta, etc., R.
Co., 141 N. C. 340, 53 S. E. 866.

Pennsylvania.— Seamans v. Delaware, etc.,

E. Co., 174 Pa. St. 421, 34 Atl. 568.

Washington.— Woolf v. Washington E.,

etc., Co., 37 Wash. 491, 79 Pac. 997.
Wisconsin.— Steber v. Chicago, etc. R. Co.,

115 Wis. 200, 91 N. W. 654; Koeater v. Chi-
cago, etc., E. Co., 106 Wis. 460, 82 N. W.
295.

United States.— Northern Pac. E. Co. r.

Freeman, 174 U. S. 379, 19 S. Ct. 763, 43
L. ed. 1014 [reversing 83 Fed. 82, 27 C. C. A.
457] ; Rollins v. Chicago, etc., R. Co., 139

Fed. 639, 71 C. C. A. C15; Tomlinson v. Chi-

cago, etc., R. Co., 134 Fed. 233, 67 C. C. A.

218; Chicago, etc., R. Co. v. Rossow, 117 Fed.

491, 54 C. C. A. 313.

See 41 Cent. Dig. tit. "Railroads," § 1044;
and infra, X, F, 14, g, (xi), (d), (2).

A nonsuit is proper where the evidence

shows that plaintiff went on the track with-

out looking, or looking and listening, or if

looking, without heeding, where he had an
opportunity to see or hear an approach-
ing train, by which he was injured. Ly-
man V. Philadelphia, etc., R. Co., 4 Houst.
(Del.) 5S3 (private crossing) ; Blumenthal
V. Boston, etc., R. Co., 97 Me. 255,

S4 Atl. 747 ; Pennavlvania E. Co. r. Learv,
56 N. J. L. 705, "29 Atl. 678; Hamilton
r. Delaware, etc., R. Co., 50 N. J. L. 263,

13 Atl. 29; Brooks r. Buffalo, etc, R. Co., 1

Abb. Dec. IN. Y.) 211, 27 Barb. 532 note
[affirming 25 Barb. 600] ; Jencka f. Lehigh
Valley R. Co.. 33 N. Y. App. Div. 635, 53
N. Y. Suppl. 625; Lees r. Philadelphia, etc.,

B. Co., 154 Pa. St. 46, 25 Atl. 1041; Vant r.

Chicago, etc., E. Co., 101 Wis. 363, 77 N. W.

713; Johnston v. Northern E. Co., 34 U. C.

Q. B. 432.

A directed verdict for defendant is proper
where the evidence shows that plaintiff went
on the track A\ithout looking for an approach-
ing train when he had an opportunity to see

its approach. Brooks n. Bulialo, etc., E. Co.,

1 Abb. Dec. (N. Y.) 211, 27 Barb. 532 note
[affirming 25 Barb. 600].

13. Moore v. Chicago, etc., R. Co., 102
Iowa 595, 71 N. W. 50!), holding that whether
plaiintiff in approaching a railroad crossing
was guilty of contributory negligence because
after looking in one direction he saw no en-

gine approaching and then looked in the other
direction but did not look in the former di-

rection again until he was struck by a train,

although he could have seen it if he had
looked again is a (juestion for the jury, where
he had no reason to expect the other train
from the former rather than the latter direc-

tion and had a right to presume that an en-

gine would not be running at a greater speed
than that prescribed by an ordinance.

14. California.— Green v. Southern Pac.
Co., 132 Cal. 254, 64 Pac. 255, familiarity
of person injured with crossing and knowl-
edge that train is due at about the time he
attempts to cross.

Illinois.— Chicago, etc., E. Co. v. Hatch, 79
111. 137.

loica.— Payne v. Chicago, etc., E. Co., 108
Iowa 188, 78 N. W. 813, holding that plaintiff

is guilty of contributory negligence, although
he is familiar with the crossing and knows
that no train is scheduled to pass.

Kansas.— Atchison, ttc, E. Co. v. Holland,
60 Kan. 209, 56 Pac. 6.

Michigan.— Brinker v. Michigan Cent. R.
Co., 121 Mich. 283, 80 N. W. 28, holding that
a traveler who is familiar with the surround-
ings and has knowledge of the approach of
the train is guilty of contributory negligence
in not stopping and ascertaining which track
the train is on.

Montana.— Hunter t'. Montana Cent. R.
Co., 22 Mont. 525, 57 Pac. 140.

Ohio.— Baltimore, etc., R. Co. v. Whitaere,
35 Ohio St. 687 (holding that where a person
familiar with a dangerous railroad crossing
neglects the exercise of any care to ascertain
if a passing train is near, and in consequence
of such neglect is injured by a collision with
the train, he is guilty of negligence, and the
mere fact that he had forgotten that he was
in the vicinity of the crossing will not ex-

cuse such neglect) ; Toledo, etc., R. Co. v.

Eatherton, 20 Ohio Cir. Ct. 297, 11 Ohio Cir.

Dec. 253.

Texas.— St. Louis, etc., R. Co. i'. Branom,
(Civ. App. 1903) 73 S. W. 1064, familiar

[X, F, 10, d, (i), (c)]
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simiiar circumstances it would not be contributory negligence in a person who
was a stranger to the crossing to do so.^^

(d) Duii^ of Pedestrians,. A pedestrian on the highway has the duty of looking
and listening before going on a railroad crossing as weM as other travelers; and if he
fails to do so he is guilty of contributory negUgence barring recovery/" especially
where there is an opportunity to see or hear the approaching train before going
on the track." A pedestrian, however, is not usually boxmd to stop as well as
to look and hsten before going on a railroad crossing.^'

(e) Duty to Both Look and Listen. Under the rule that it is contributory
neghgence for a traveler to fail to look and hsten- before going on a railroad cross-

ing, it is not sufficient that the traveler either looks or hstens before going on the
track, but he must make use of all his faculties to discover the approaching train,

that is, he must both look and hsten; ^° and where the use of either of these facul-

with crossing and having knowledge that
trains are about due.

United States.— Mobile, etc., E. Co. v.

Coerver, 112 Fed. 489, 50 C. C. A. 360 (hold-
ing that, where a man of mature years and
unimpaired faculties, who is familiar with a
railroad crossing and its usage in the running
and switching of the trains, drives on to the
track at such crossing in front of a string of
cars attached to the engine, while a regular
freight train is engaged in its customary-
switching operations, and with nothing to
distract his attention, without stopping or
looking, and is injured, he is conclusively
guilty of contributory negligence and the
court should so instruct the jury) ; Kallmer-
ten V. Cowen, 102 Fed. 297, 29 C. a A.
346.

15. Cohen v. Eureka, etc., K. Co., 14 Nev.
376 (holding that it js proper for the jury
in an action against a railroad company for
injury at a railroad crossing to consider
whether plaintiff was a stranger in the city
and was not aware that he was approaching
a crossing) ; Baltimore, etc., B,. Co. ;;. Whit-
acre, 35 Ohio St. 627.

16. Stewart v. New York, etc., R. Co., 170
Mass. 430, 49 N. E. 650; Passman v. West
Jersey, etc., R. Co., 68 N. J. L. 719, 54 Atl.

809, 96 Am. St. Rep. 573, 61 L. E. A. 609
(holding that a pedestrian on a highway,
about to cross a, railroad track, must make
reasonable use of his senses to ascertain if

such crossing can be safely made) ; Cantrell
17. Erie R. Co., 64 N. J. L. 277, 43 Atl. 881

;

Berkeley v. Chesapeake, etc., R. Co., 43 W. Va.
11, 26 S. E. 349 (holding that it is the duty
of a pedestrian at a street crossing of a rail-

way to look carefully for approaching trains

and if the view is obstructed to listen before

attempting to cross the track) ; Guhl v. Whit-
comb, 109 Wis. 69, 85 N. W. 142, 83 Am. St.

Rep. 889.

A traveler on a bicycle is required to use

the same care before crossing a railroad track

as is a pedestrian. Passman v. West Jersey,

etc., R. Co., 68 N. J. I.. 719, 54 Atl. 809, 96
Am. St. Rep. 573, 61 L. R. A. 609.

Doubt as to safety.— Where a pedestrian

after looking and listening is impressed or

should be impressed by what he sees or hears

with a doubt -whether it in saife to go for-

ward, he will be chargeable with contributory

[X, F, 10, d, (I), (c)]

negligence if he at once proceeds without
using reasonable precautions to determine
whether his doubt is well founded. Burke v.

New Jersey Cent. R. Co., 64 N. J. L. 576, 46
Atl. 775.

17. Schneider v. Northern Pac. R. Co., 81
Minn. 383, 83 N. W. 124 (holding that a
pedestrian cannot be excused for his failure
to look in such a case by the failure of the
railroad company to comply -with an ordi-
nance requiring the maintenance of gates and
a flagman at that point) ; Pennsylvania E.
Co. V. Pfuelb, SO N. J. L. 278, 37 AtcL 1100
(holding that when if a pedestrian had looked
and listened he could not have failed to see
the coming train the Saict that he walked
on the track in front of a train is conclusive
evidence that he did not look, so that he is
chargeable with contributory negligence and
a verdict should be directed for defendant)

;

Fisher v. Central Vermont R. Co., 109 N. Y.
App. Div. 449, 95 N. Y. Suppl. 693; Stack v.

New York Cent, etc., R. Co., 96 N. Y. App.
Div. 575, 89 N. Y. Suppl. 112; Bates v. New
York Cent., etc., R. Co., 84 Hun (N. Y.) 287,
32 N. Y. SuppL 337.

18. Zimmerman v. Hannibal, etc., R. Co.,

71 Mo. 476, holding that a pedestrian ds not
bound as a matter of law to stop, look, and
listen for an approaching train. But see
Aiken v. Pennsylvania R. Co., 130 Pa. St.

380, 18 Atl. 619, 17 Am. St. Rep. 775, holding
that the rule that a man before crossing a
railroad track must stop and look and listen

is a positive one of law and applies to pedes-
trians as well as to others.

19. Illinois.— Chicago, etc., R. Co. t". Gert-
sen, 15 111. App. 614.

Indiana.— Bellefontaine R. Co. v. Hunter,
33 Ind. 335, 5 Am. Rep. 201.

Michigan.— Thomas o. Chicago, etc., R. Co.,
86 Mich. 496, 49 N. W. 547, holding that if

either faculty cannot he available obligation
to use the other is the stronger, and that
neglect to use either is negligence ver se.

Texas.— Gulf, etc., R. Co. v. Moss, 4 Tex.
Civ. App. 318, 23 S. W. 475.

Virginia.— Brammer v. Norfolk, etc., R.
Co., (1905) 61 S. E. 211; Johnson !'. Chesa-
peake, etc., R. Co., 91 Va. 171, 21 S. E.
238.

And see oases cited supra, X, F, 10, d, (I),

. (A), note 88.
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ties would have grven sufficient -warning to enable Mm to avoid the danger, injury-

is conclusive proof of contributory negligence.^"

(p) Duty to Look in Both Directions. As a general rule it is not sufficient that

the traveler looks in one direction only, but he is guilty of negUgence if he goes

upon the track without lookiag and listening in both directions; and if by reason

of such failure he receives an injury which he might have avoided had he looked

prudently, he cannot recover damages even though the railroad company failed

to give the proper signals or was otherwise negligent.^' Such a failure, however,

is not necessarily contributory negligence per se, as it may be excused by the par-

ticular circumstances of the case,^^ and where the danger is more to be apprehended

from one direction, he may, to that extent, relax his vigilance in the opposite

direction.^^

20. Bellefontaine R. Co. v. Hunter, 33 Ind.

335, 5 Am. Rep. 201.
21. Arkansas.— St. Louis, etc., R. Co. v.

Dillard, 78 Ark. 520, 94 S. VV. 617; Choctaw,
etc., R. Co. V. Raskins, 78 Ark. 355, 93 S. W.
757.

Illinois.— Chicago, etc.j R. Co. v. Hatch,
79 111. 137 ; Chicago, etc., R. Co. v. Van Pat-
ten, 74 111. 91 (failufe to look in direction

from which defendant's train was coming)
;

Illinois Cent. R. Co. v. Goddard, 72 111. 567

;

Chicago, etc., R. Co. v. Bell, 70 111. 102 ; Chi-
cago, etc., R. Co. V. Van Ratten, 64 111. 51t)

;

Wabash R. Co. v. Monegan, 94 111. App. 82
(holding that it is culpable negligence to cross
the track of a railroad company without look-

ing in every direction tliat the rails run, to

make sure that the way is clear ) ; Toledo, etc,

R. Co. V. Cline, 31 111. App. 563.

Indiana.—Cincinnati, etc., R. Co. v. Duncan,
143 Ind. 524, 42 N. E. 37; Thornton v. Cleve-
land, etc., R. Co., 131 Ind. 492, 31 N. E. 185;
Mann v. Belt R., etc., Co., 128 Ind. 138, 26
N. E. 819; St. Louis, etc., R. Co. v. Mathias,
50 Ind. 65; Cleveland, etc., R. Co. v. Wuest,
41 Ind. App. 210, 83 X. E. 620.

Iowa.— Nixon v. Chicago, etc., R, Co., 84
Iowa 331, 51 JSr. W. 157; Benton v. Central
R. Co., 42 Iowa 192; Haines v. Illinois Cent.

R. Co., 41 Iowa 227.

Maine.— Day v. Boston, etc., R. Co., 96
Me. 207, 52 Atl. 771, 90 Am. St. Rep. 335,

holding that a traveler approaching a rail-

road crossing should listen for the sound of

a train and look both 'ways.
Massachu.ietts.— AUerton v. Boston, etc.,

R. Co., 146 Mass. 241, 15 N. E. 621.

Michigan.— Guta v. Lake Shore, etc., R.
Co., 81 Mich. 291, 45 N. W. 821.

Missouri.— Porter v. Missouri Pac. R. Co.,

199 Mo. 82, 97 S. W. 880; Taylor v. Mis-
souri Pac. R. Co., 86 Mo. 547; Fletcher v.

Atlantic, etc., R. Co., 64 Mo. 484.

Nebraska.— Chicago, etc., R. Co. v. Yost,
61 Nebr. 530, 85 N". W. 561.
New Jersey.— Gehring r. Atlantic City R.

Co., (1907) 68 Atl. 61; Pennsylvania R. Co.
V. Righter, 42 N. J. L. 180, holding that the
fact that when plaintiff was about to cross

he heard a whistle from a train about to

start from a station a quarter of a mile
north did not relieve him from the duty
of looking to see whether any train was
coming from the south.

[64]

New York.— Rodrian v. New York, etc.,

R. Co., 125 N. Y. 526, 26 N. E. 741 [re-

versing 7 N. Y. Suppl. 811] ; Young v. New
York, etc., R. Co., 107 N. Y. 500, 14 N. E.

434; Gorton v. Erie R. Co., 45 N. Y. 660;
Ernst V. Hudson RiVer R. Co., 39 N. Y. 61,

6 Trauscr. App. 35, 36 How. Pr. 84, 100
Am. Dec. 405; Manley v. New York Cent.,

etc., R. Co., 39 N. y. App. Div. 144, 57
N. Y. Suppl. 1S2; Collins v. New York, «tc.,

R. Co., 92 Hun 563, 36 N- Y. Suppl. 942;
Lortz V. New York Cent., etc., R. Co., 83
Hun 271, 31 N. Y. Suppl. 1033; Stackus r.

New York Cent., etc., R. Co., 7 Hun 559;
Haight V. New York Cent. R. Co., 7 Lans.
II. But see Bieseigal v. New York Cent. R.
Co., 34 N. Y. 622, 90 Am. Dec. 741 [reversing
33 Barb. 429].

OMo.— Cleveland, etc., R. Co. v. Elliott,

28 Ohio St. 340.

Oregon.— Kunz v. Oregon R. Co., (1907)
93 Pac. 141, (1908) 94 Pac. 504; Hecker
V. Oregon R. Co., 4 Oreg. 6, 66 Pac. 270.

Pennsylvania],.— Harvey v. Erie R. Co., 210
Pa. St. 95, 97, 59 Atl. 691, 1119; Haxtman
v.. Harris, 182 Pa. St. 172, 37 Atl. 942.
Rhode Island.— Ormsbee v. Boston, etc.,

R. Corp., 14 R. I. 102, 51 Am. Rep. 354.
Texas.— Galveston, etc., R. Co. v. Kutac,

72 Tex. 643, 11 S. W. 127; Missouri Pac.
R. Co. V. Burnett, 3 Tex. App. Civ. Cas.
§ 236.

Wisconsin.— Nelson v. Duluth, etc., R. Co.,

88 Wis. 392, 60 N. W. 703.
See 41 Cent. Dig. tit. " Railroads," § 1048.
Although a train may not be reasonably

expected in a certain direction, a person will
not be absolved from looking in that direc-
tion. Toledo, etc., R. Co. v. Cline, 31 111.

App. 563.

22. Chicago, etc., R. Co. v. Pullian, 111
III. App. 305 ia^med in 208 111. 456, 70
N. E. 460].
There is no inflexible rule requiring a per-

son to look in both directions for an ap-
proaching train but the rule is that every
person is bound to take reasonable precautions
to avoid injury. Nash v. New York Cent.,
etc., R. Co., 14 N. Y. St. 531.

23. St. Louis, etc., R. Co. v. Dillard, 78
Ark. 520, 94 S. W. 617; Choctaw, etc., R.
Co. 1-. Raskins, 78 Ark. 355, 93 S. W. 757;
St. Louis, etc., R. Co. v. Tomlinson, 78
Ark. 251, 94 S. W. 613.

[X, F, 10, d, (I), (F)]
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(g) Time of Running of Trains. While a traveler approaching a railroad

crossing is not bound to inquire as to the schedules or the time when trains are

expected to pass,^^ he is guilty of contributory negligence if he goes upon the
track without looking and listening when he knows a train is about due or is

about to pass.^^ He is bound to exercise ordinary care and prudence in looking
and listening for approaching trains, whether or not he might reasonably expect
one to pass at the time,^° although if he knows or has reason to suppose that a
train is not due or has just passed he is not bound to use the same degree of care

as though the train were just due,^' especially where there are obstructions inter-

fering with sight and sound.^' This rule appUes, although the train is running
behind time/^ or is an irregular or extra one/° particularly when from all the

circumstances the traveler must have Imown the fact.''

(h) Duty to Stop Before Reaching Crossing.^'' Although some cases seem to

told that it is the duty of a traveler to stop, as well as to look and listen, in aU
cases before going on a crossing,^' by the weight of authority it is not necessarily

24. South, etc., R. Co. v. Thompson, 62
Ala. 494.

25. Comer v. Shaw, 98 Ga. 543, 25 S. E.

733 ; Roach v. St. Joseph, etc., R. Co., 55
Kan. 654, 41 Pac. 904; Sullivan r. Old
Colony R. Co., 153 ilass. 118, 26 X. E.
240.

26. Smith v. Wabash R. Co., 141 Ind. 92,

40 N. E. -270 (holding that the belief that
all passenger trains stopped at a depot be-

fore reaching a railroad crossing will not
excuse neglect to look and listen for a train

lefore driving on the crossing) ; Vincent v.

Morgan's Louisiana, etc., R., etc., Co., 48
La. Ann. 933, 20 So. 207, 55 Am. St. Rep.
287 (holding that, although a person ap-

proaching u railroad track may know that

no regular train is then due, it is no less

a duty to stop and look and listen before

attempting to cross; and a failure to do
so when such precaution would have dis-

closed a train approaching is negligence so
contributing to the injury as to prevent
a recovery therefor, no negligence on the

part of the railroad company appearing)
;

Brendell i:. BufTalo. etc., R. Co., 27 Barb.
(N. Y.) 534 note (where view is obstructed)

;

Guhl V. Whitcomb, 109 Wis. 69, 85 N. W.
142, 83 Am. St. Rep. 889.

That a person is misled by his own clock as

to the time of arrival of a train at the
crossing does not excuse him for relying

on such clock, and driving liis team to

the crossing, with the view of the track
obstructed by his cart cover. Murray c. Pont-
chartrain R. Co., 31 La. Ann. 490.

27. Guggenheim v. Lake Shore, etc., R. Co.,

«8 Mich. 150, 33 N. W. 161; Bower r.

Chicago, etc., R. Co., 61 Wis. 457, 21 N. W.
536.
Where a traveler knows that it is not the

usual train time and does not hear the signals

which he knows it is customary for the

company to give and for him to hear, it is not
necessarily negligence for him to go upon
the track without looking. Cahill v. Cin-

cinnati, etc., R. Co., 92 Ky. 345, 18 S. W.
2, 13 Ky. L. Rep. 714. Compare Vincent v.

Morgan's Louisiana, etc., R., etc., Co., 48

Xa. Ann. 933, 20 So. 207, 55 Am. St. Rep.

287.

[X, F, 10, d, (I), (g)]

28. Bower v. Chicago, etc., R. Co., 61 Wis.
457, 21 X. W. 536.

29. Toledo, etc., R. Co. i'. Jones, 76 111.

311; Cincinnati, etc., R. Co. c. Howard,
124 Ind. 280, 24 X. E. 892, 19 Am. St. Rep.
96, 8 L. R. A. 593; Tucker v. Chicago, etc.,

R. Co., 122 Mich. 149, 80 N. W. 984;
Salter r. Utica, etc., R. Co., 75 X. Y. 273;
Howard v. Xorthern Cent. R. Co., 1 X. Y.

Suppl. 528.
30. Judson V. Great Northern R. Co., 63

Minn. 248, 65 X. W. 447; Salter i. Utica,

etc., R. Co., 75 N. Y. 273; Dascomb r. Buf-
falo, etc., R. Co., 27 Barb. (X. Y.) 221;
Schofield r. Chicago, etc., R. Co., 114 U. S.

615, 5 S. Ct. 1125, 29 L. ed. 224 [affirming

8 Fed. 488, 2 McCrary 268].
31. Howard v. Northern Cent. R. Co., 1

X. Y. Suppl. 528.

32. Where view or hearing is obstructed
see infra, X, F, 10, d, (ii), (b).

33. Georgia Cent. R. Co. v. Barnett, 151
Ala. 407, 44 So. 392; Georgia Cent. R. Co.

r. Hyatt, 151 Ala. 355, 43 So. 867 (holding,

however, that it is not negligence to fail

to stop, look, and listen, before attempting
to cross a track, if one is not in a position to

do so, or if the conditions are such that

he could not see or hear the approaching
train by doing so) ; Southern R. Co. v.

Hobbs, 151 Ala. 335, 43 So. 844; Georgia
Cent. R. Co. r. Freeman, 134 Ala. 354, 32
So. 778; Georgia Cent. R. Co. i. Foshee,

125 Ala. 199. 27 So. 1006; Barnhill r.

Texas, etc., R. Co., 109 La. 43, 33 So. 63;
Becker v. Pennsylvania E. Co., 10 Pa. Super.
Ct. 19, 44 Wkly. Xotes Cas. 343. See
Western R. Co. v. Cleghorn, 143 Ala. 392,

39 So. 133. See also Dunning v. Bond, 38 Fed.
813, holding that it is the duty of a person
approaching a railroad crossing to stop and
look in both directions for approaching trains

and also to listen for the same purpose, par-

ticularly when he has reason to believe a train
is likely soon to pass and that if he fails

to perform this duty, or sees an approach-
ing train and does not wait for it to pass,

he assumes the risk of accident and cannot
recover.

Drivers of fire engines and hose carts are
not excepted from the operation of the rule
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negligence on the part of one about to cross a railroad track to fail to stop in

addition to looking and listening for 'trains,^' unless under the existing cir-

cumstances he cannot Usten without stopping; '^ but whether such a traveler

must stop in addition to looking and listening depends upon the facts and
circumstances of each particular case and so is usually a question for the jury.''

requiring drivers to stop, look, and listen.

Thompson v. Pennsylvania R. Co., 215 Pa.
St. 113, 64 Atl. 323.

In Pennsylvania the distinction is made
that, although the rule of law is absolute

that the failure to stop, look, and listen

before going on a railroad track is negli-

gence 'per se (Cohen v. Philadelphia, etc., R.
Co., 211 Pa. St. 227, 60 Atl. 729; Ihrig v.

Erie R. Co., 210 Pa. St. 98, 59 Atl. 686;
Ritzman v. Philadelphia, etc., R. Co., 187
Pa. St. 337, 40 Atl. 975; Decker v. Lehigh
Valley R. Co., 181 Pa. St. 465, 37 Atl.

570), yet such failure after going on the
tracks may or may not be negligence accord-
ing to the circumstances (Cohen v. Phila-

delphia, etc., R. Co., 211 Pa. St. 227, 60
Atl. 729).
A " bicycler's stop " by circling on a bicycle

is not a stop within the meaning of the
rule which requires a person approaching
a railroad track at a public crossing to stop,

look, and listen before going upon the tracks.

Robertson v. Pennsylvania R. Co., 180 Pa.
St. 43, 36 Atl. 403, 57 Am. St. Rep. 620.

34. Connecticut.— Metcalf v. Central Ver-
mont R. Co., 78 Conn. 614, 63 Atl. 633.

Illinois.— Terre Haute, etc., R. Co. v.

Barr, 31 111. App. 57.

Kentucky.— Cincinnati, etc., R. Co. v.

Champ, 104 S. W. 988, 31 Ky. L. Rep. 1054;
Louisville, etc., R. Co. v. Lucas, 98 S. W.
308, 99 S. W. 959, 30 Ky. L. Rep. 359, 539

;

Louisville, etc., R. Co. v. Price, 76 S. W.
836, 25 Ky. L. Rep. 1033, the last two cases
holding that the rule that one about to cross
a railroad track must stop, look, and listen

does not obtain in Kentucky.
Minnesota.— Shaber v. St. Paul, etc., R.

Co., 28 Minn. 103, 9 N. W. 575.
Nebraska.—Schwanenfeldt v. Chicago, etc.,

;R. Co., (1908) 115 N. W. 285 (holding
that the rule that a traveler must stop,
look, and listen before going over an ordi-
nary crossing has not been adopted in

Nebraska, and certainly should not be ap-
plied to a crossing of a railroad switch laid
in a public street) ; Union Pac. R. Co. v.

Ruzicka, 65 Nebr. 621, 91 N. W. 543 (hold-
ing that, in the absence of visible or audible
evidence of danger, there is no requirement
that a passer stop, as well as look and
listen before attempting to cross).

Nevada.— Bunting v. Central Pac. R. Co.,
14 Nev. 351.

Neiv York.— Lewis v. Long Island R. Co.,
162 N. Y. 52, 56 N. E. 548 [reversing 32
N. Y. App. Div. 627, 53 N. Y. Suppl. 1107]
(not required to stop as a matter of law) :

Judson V. Central Vermont R. Co., 158
N. Y. 597, 53 N. E. 514 [reversing 91 Hun
1, 36 ISr. Y. Suppl. 83] ; Ernst v. Hudson
River R. Co., 35 N. Y. 9, 90 Am. Deo. 761,

3 Abb. Pr. N. S. 82, 32 How. Pr. 61; Neu-
doerffer v. Brooklyn Heights R. Co., 9 N. Y.

App. Div. 66, 41 N. Y. Suppl. 50.

Ohio.— Baltimore, etc., R. Co. v. Van
Horn, 21 Ohio Cir. Ct. 337, 12 Ohio Cir.

Deo. 106, holding that the supreme court

of Ohio has not yet adopted the absolute

rule that a party must show that he has
stopped, looked, and listened in order to

free himself from the charge of contributory

negligence at a railway crossing in ease of

injury.
Texas.—'Galveston, etc., R. Co. v. Duelm,

(Civ. App. 1893) 24 S. W. 334, holding

that one approaching a railroad crossing

is not bound to stop his team, but it is

enough that he listens carefully for an ap-

proaching train and looks along the track in

both directions.

Vermont.—^Manley i'. Delaware, etc., Canal
Co., 69 Vt. 101, 37 Atl. 279, not obliged

to stop as a matter of law.

See 41 Cent. Dig. tit. " Railroads," § 1050.

In the absence of statute the failure of a
person driving to stop before crossing the

railroad crossing does not render him guilty
of contributory negligence as a matter of

law, especially where trains are required by
statute to give signals on approaching the
crossing. Houston, etc., R. Co. f. Wilson,
60 Tex. 142; Texas, etc., R. Co. v. Ander-
son, 2 Tex. App. Civ. Cas. § 203.

35. Kelly v. Chicago, etc., R. Co., 88 Mo.
534.

36. Illinois.— Cleveland, etc., R. Co. v.

Smith, 78 111. App. 429.

Indiana.— Cleveland, etc., R. Co. v. Wuest,
40 Ind. App. 693, 82 N. E. 986, 41 Ind. App.
210, 83 N. E. 620; Nichols v. Baltimore, etc.,

R. Co., 33 Ind. App. 229, 70 X. E. 183,
71 N. E. 170. See also Malott v. Hawkins, 159
Ind. 127, 63 N. E. 308, holding that a
traveler attempting to cross in front of an
approaching train is negligent as a, matter
of law in failing to look and listen unless
there is a flagman to signal the traveler
to cross the tracks; but that the question
whether he is required to stop is usually a
mixed question of law and fact.

Kansas.— Missouri, etc., R. Co. v. Jenkins,

74 Kan. 487, 87 Pac. 702; Walker v. Mercer,
61 Kan. 736, 60 Pac. 735 [reversing (App.
1899) 58 Pac. 27] ; Atchison, etc., R. Co. v.

Willey, 60 Kan. 819, 58 Pac. 472.

Maryland.— Hatcher v. McDermott, 103
Md. 78, 63 Atl. 214.

Minnesota.— Shaber r. St. Paul, etc., R.
Co., 28 Minn. 103, 9 N. W. 575.

Missouri.— Kenney r. Hannibal, etc., R.
Co., 105 Mo. 270, 15 S. W, 983, 16 S. W.
837. See also Wands v. Chicago, etc., R. Co.,
106 Mo. App. 96. 80 S. W. 18.

New York.— Lewis r. Long Island R. Co.,

[X. F, 10, d, (i), (h)]
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So it is held that a person need not stop before going on the track if he can look
and Usten effectively without doing so.*'

(i) Time and Place For Looking and Listening.'^ The rule requiring a traveler

to look and listen, or to stop, look, and listen before going on a railroad crosang
is not arbitrary as to the time when or the distance at which such precautions

shall be taken; ^' but it requires him to use ordinary care in selecting a time and
place for looking and listening, reasonably calculated to afford full opportunity
for seeing and tearing an approaching train in time to avoid an acddent.^

162 N. Y. 52, 56 N. E. 548 [reversing 32
K. Y. App. Div. 627, 53 N. Y. Suppl. 1107]

;

Judson V. Central Vermont E. Co., 158 ^. Y.

597, 53 N. E. 514 {reversing 91 Hun 1, 36
N. Y. Suppl. 83].

Texas.— Texas, etc., E. Co. v. Anderson,
2 Tex. App. Civ. Cas. § 203.

See 41 Cent. Dig. tit. " Eailroads," § 1050;
and infra, X, F, 14, g, (xi), (d), (3).
That by reason of the sun in his eyes a

person does not see an approaching train

ordinarily vi.sible from the highway does
not excuse his failure to stop and listen.

Osborn v. Detroit, etc., E. Co., 115 Mich.
102, 72 N. W. 1114.
Where the right to cross exists merely

by permission of the railroad company it has
been held negligence as a matter of law to

attempt to cross without stopping to see

that all of the tracks are clear. Garrett v.

Illinois Cent. E. Co., 126 Fed. 406.

87. Esler u.- Wabash E. Co., 109 Mo. App.
580, 83 S. W. 73, holding that a person
slowly approaching a railroad track in a
noiseless vehicle need not stop to look and
listen.

Where a traveler can reasonably hear, as
where his hearing is not interfered with
by noise and other causes, he is not r«-

quired to stop, although his view may be
more or less obstructed. Eussell i;. Atchison,
etc., E. Co., 70 Mo. App. 88; Masterson v.

Chicago, etc., B. Co., 58 Mo. App. 572.

38. Where view or hearing is obstructed
see infra, X, F, 10, d, (n), (D).

39. Greenawaldt v. Lake Shore, etc., R. Co.,

(Ind. 1905) 73 N. E. 910, 165 Ind. 219,

74 N. E. 1081 ; Malott v. Hawkins, 159 Ind.

127, 63 N. E. 308, holding that it is not
ordinarily possible as a matter of law to

fix the precise number of feet from the
crossing where a, traveler must look and
listen.

40. Alaiama.—Georgia Cent. E. Co. v. Bar-
nett, 151 Ala. 407, 44 So. 392; Southern
R. Co. V. Hobbs, 151 Ala. 335, 43 So. 844.

Indiana.— Greenawaldt v. Lake Shore, etc.,

E. Co., (1905) 73 N. E. 910, 165 Ind. 219,

74 N. E. 1081; Malott v. Hawkins, 159 Ind.

127, 63 N. E. 308.

Iowa.— Nosier n. Chicago, etc., E. Co.,

73 Iowa 268, 34 N. W. 850; Schaefert v.

Chicago, etc., E. Co., 62 Iowa 624, 17 N. W.
893, holding that, where a person listens

at a distance of eighteen rods from a cross-

ing, and then without further stopping drives

his team at a trot to and across the track,

he is guilty of contributory negligence pre-

venting recovery.

[X, F, 10, d, (i), (h)]

Missouri.— Moberly v. Kansas City, etc.,

R. Co., 98 Mo. 183, 11 S. W. 569, need not
select " best possible place."

yew Jersey.— Gehring r. Atlantic City E.
Co., (1907) 68 Atl. 61 1 Conkling v. Erie R.
Co., 63 N. J. L. 338, 43 Atl. 666.

2iew York.— Haight r. New York Cent R.
Co., 7 Lans. 11, holding that a neglect to
look and listen until too late to avoid col-

lision will bar a recovery.

Oftio.— Koester c. Toledo, etc., R. Co., .20

Ohio Cir. Ct. 475, 11 Ohio Cir. Dec. 283.

Oregon.— Hecker v. Oregon R. Co., 40
Oreg. 6, 66 Pac. 270.

Pennsylvania.— Born r. Philadelphia, etc.,

R. Co., 198 Pa. St. 409, 48 Atl. 263 (holding
that stopping at a distance of tliree hundred
and twenty feet from a crossing is not suffi-

cient where it appears that at ahnost any
point between there and the crossing there,

could be seen three thousand six hundred a-nd

seventy-five feet of the track from the crossing
in the direction from which the train was
coming) ; Lehigh Valley R. Co. i'. Brandt-
maier, 113 Pa. St. 610, 6 Atl. 238 (stopping,

looking, and listening held sufficient).

Rhode Island.— McCanna v. New England
E. Co., 20 E. I. 439, 39 Atl. 891.

Virginia.— Washington Southei-n R. Co. v.

Lacey, 94 Va. 460, 26 S. E. 834, holding that
stopping and looking at a point two hundred
and fifty feet from the crossing where only a
partial view of the track could be had, when
plaintiff could have seen the train after leav-

ing such point if he had looked, is not suffi-

cient.

United StaUs.— Chicago Great Western
E. Co. i'. Smith, 141 Fed. 930, 73 C. C. A.
164; Owens r. Pennsylvania E. Co., 41 Fed.

187, holding that it is a traveler's duty to
select, if he can do so, such a point as

will enable him to see along the track

both ways.
See 41 Cent. Dig. tit. "Railroads," ^ 1051.

Where there are but two places to look
and listen for trains, one near the eroBsing

and the other further away, each having its

advantages and disadvantages, it is not negli-

gence per se for a person to choose the re-

moter point in accordance with the habits

of the public at that crossing. Cookson r.

Pittsburg, etc., R. Co., 179 Pa. St. 184, 36

Atl. 194. See Toban v. Lehigh, etc.. Coal
Co., 24 Pa. Super. Ct. 475, holding that
where plaintiff made a stop and observation

at a place recognized by travelers on that
road as a proper one, and then proceeded
with his team without making another stop,

the question of negligence is for the jury and
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Although ordinary care does not usually require a traveler to look and listen

constantly at all points in his passage/' it does require that he should look just

before going upon the track or so near thereto as to enable him to go across before

a train within the range of his view going at the usual rate of speed would reach

the crossing/^ or in case he is riding or driving at such a distance that he can

check his horse or team, in the event of its becoming frightened." Likewise

ordinary care may require a traveler not only to look and listen once but where the

circumstances at the particular time and crossing reasonably require it, to look

and listen again before crossing," or even a number of times,*^ as where his first

looking and hstening is at such a distance that a train which could not then be

seen or heard would have time to advance before he reached the crossing so as to

endanger him;^" the question of negUgence in failing to look and listen again

depending upon the circumstances of the particular case and ordinarily being a

question for the jury," although under some circumstances it may be neghgence-,

as a matter of law.**

(j) A/ter Passing of Train^^ A failure to look and listen, before going on a

crossing is not excused by the fact that a train has recently passed in the same
direction or on the same track.^"

a verdict and judgment for plaintiff will be
sustained.
Where stopping at a certain point in itself

involves danger, it is not a, traveler's duty
to stop, look, and listen at such point.

Chesapeake, etc., E. Co. v. Steele, 84 Fed.

53, 29 C. C. A. 81.

41. Defrieze v. Illinois Cent. R. Co., (Iowa
1903) 94 N. W. 505; Winey v. Chicago, etc.,

H. Co., 92 Iowa 622, 81 N. W. 218; Kenney
V. Hannibal, etc., R. Co., 105 Mo. 270, 15

S. W. 983, 16 S. W. 837 ; Kain v. New York,
etc., R. Co., 3 N. Y. Suppl. 311.

42. New York, etc., E. Co. v. Kistler, 66
Ohio St. 326, 64 N. E. 130.

43. Rhoades v. Chicago, etc., E. Co., 58
Mich. 263,. 25 N. W. 182 ; Coppuok v. Phila-
delphia, etc., E. Co., 191 Pa. St. 172, 43
Atl. 70.

A driver is not negligent for not looking
"for approaching trains before he discovers a
crossing, but it is sufficient if after discov-

ering the crossing he uses ordinary diligence

to avoid danger. Gulf, etc., R. Co. v. Green-
lee, 70 Tex. 553, 8 S. W. 129.

44. Alaha/ma.—GeoTgia, Cent. E. Co. v. Bar-
Tiett, 151 Ala. 407, 44 So. 392.

Arkansas.-— Griffie v. St. Louis, etc., R.
Co., 80 Ark. 186, 96 S. W. 750.

California.— Green v. Los Angeles, etc., R.
Co., (1902) 69 Pac. 694, holding, however,
that a traveler is not guilty of contributory
negligence as a matter of law, in failing to

stop or look again.
Indiana.— Baltimore, etc., E. Co. v. Eey-

nolds, 33 Ind. App. 219, 71 N. E. 250.

Maryland.— Hattcher v. McDermot, 103
TVld. 78^ 63 Atl. 214.

Michigan.— Proper v. Lake Shore, etc., R.
Co., (1904) 99 N. W. 283; Graf v. Chicago,
etc., E. Co., 94 Mich. 579, 54 N. W. 388.

Minnesota.— Sandberg v. St. Paul, etc., R.
Co., 80 Minn. 442, 8.3 N. W. 411;

'New York.— McAulifTe v. New York Cent.,

etc,, R. Co., 85 N. Y. App. Div. 187, 83
1^. Y. SuppL 200 ; Jlanley v. New York Cent.,

etc., R. Co., 39 N. Y. App. Div. 144, 57

N. Y. Suppl. 182; Smith v. New York Cent.,,

etc., R. Co., 17 N. Y. Suppl. 400 [affirmed

in 137 N. Y. 562, 33 N. E. 338].

North Carolina.— Hinkle v. Richmond,
etc., R. Co., 109 N. C. 472, 13 S. E. 884, 26

Am. St. Rep. 581.

Pennsylvania.— Harvey v. Erie R. Co., 210

Pa. St. 95, 97, 59 Atl. 691, 1159; Ayres v..

Pittsburg, etc., R. Co., 201 Pa. St. 124,

50 Atl. 958.

Wisconsin.— Lenz. v. Whiteomb, 96 Wis.

310, 71 N. W. 377.

United Stofes.— Pyle v. Clark, 75 Fed.

644.

See 41 Cent. Dig. tit. "Railroads," § 1051.

45. St. Louis, etc., R. Co. v. Dillard, 78
Ark. 520, 94 S. W. 617 (holding that one
should continue his vigilance in respect to

looking and listening until the danger is

passed) ; Choctaw, etc., R. Co. v. Baskins,

78 Ark. 355, 93 S. W. 757 ; St. Louis, etc.,

E. Co. V. Johnson, 74 Ark. 372, 86 S. W.
282 (holding that a person about to cross

a railroad track is bound not only to look

and listen but to continue to use his eyes

and ears until he has completed the crossing
and passed out of danger )

.

46. Winter v. New York, etc., E. Co., 66
N. J. L. 677, 50 Atl. 339.

47. Manley v. New York Cent., etc., R. Co.,

39 N. Y. App. Div. 144, 57 N. Y. Suppl.

182; Ayres v. Pittsburg, etc., R. Co., 201
Pa. St. 124, 50 Atl. 958; Galveston, etc., R.

Co. V. Huebner, (Tex. Civ. App. 1897) 42
S. W. 1021; Misener v. Wabash E. Co.,

12 Ont. L. Rep. 71, 7 Ont. Wkly. Rep. 651.

And see infra, X, F, 14, g, (xi), (D), (4).

48. Green v. Los Angeles Terminal R. Co.,

143 Cal. 31, 76 Pac. 719, 101 Am. St. Rep,

68, (1902) 69 Pac. 694.

49. Where view of train is obstructed see

infra, X, F, 10, d, (ii), (f).

50. Indiana.— Smith v. Wabash E. Co., 141

Ind. 92, 40 N. E. 270 (holding this to be

true where plaintiff had time after the pass-

ing of such train to cross the track and drive

a block and return and recroas the track

[X, F, 10, d, (i), (j)]
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(k) Attention Diverted. That a traveler's attention is diverted by other

matters, such as the fright of his team, the danger arising therefrom, and his efforts

to control it also has an important bearing upon the question of contributory

negligence and may, under some circumstances, excuse his failure to look and
listen for an approaching train," where the diversion is something that threatens

danger and confuses and perplexes the traveler and irresistibly deprives him
of the opportunity to look and Usten." Thus where a traveler's failure to see

and hear the train by which he is injured is caused by his attention being attracted

to another train which he is trying to avoid, he is not guilty of contributory negU-
gence.^^ The mere fact, however, that another train is approaching or passing

or has passed the crossing is not such a diversion as will excuse a traveler from
going on a crossing without looking or hstening," the question of neghgence in

and was injured while attempting to cross
the track for the third time) ; Baltimore,
etc., E. Co. c. Talmage, 15 Ind. App. 203,
43 X. E. 1019 (holding that where there is

no obstruction to the view the fact that the
train by which deceased was killed followed
an engine within a minute does not excuse
deceased from failing to look and listen

where he crosses the track immediately after
the passing of the engine without looking for
any trains in the direction in which the
train is approaching; and that a failure to

do so is contributory negligence as a matter
of law )

.

Mississippi.— Jackson r. Jlobile, etc., E.
Co., 89 Miss. 32, 42 So. 236.

Missouri.— Stevens v. Missouri Pac. E,.

Co., 67 Mo. App. 356, holding that it is a
question for the jury whether he acted as
an ordinarily prudent man. But see Baker v.

Kansas City, etc., E. Co., 147 Mo. 140, 48
S. W. 838.

I'ennsylvaitia.— Eobertson r. Pennsylvania
E. Co., 180 Pa. St. 43, 36 Atl. 403, 57 Am. St.

Eep. 620, holding that a bicycler is negligent
in attempting to cross a railroad track after
a passing train without dismounting to look
and listen.

Rhode Island.— Ormsbee c. Boston, etc., E.
Corp., 14 R. I. 102, 51 Am. Eep. 354,
holding that the duty of looking both ways
is not relieved by the fact that the company
has just made a flying switch over the cross-

ing.

Texas,— Texas, etc., R. Co. v. Hare, 4 Tex.
Civ. App. IS, 23 S. W. 42.

United States.— Holland i'. Chicago, etc.,

E. Co., 18 Fed. 243, 5 McCrary 549, hold-
ing this to be true where the view in the
direction from which the train came was un-
interrupted for some distance.

Compare Duame v. Chicago, etc., R. Co., 72
Wis. 523, 40 N. W. 394, 7 Am. St. Eep. 879,
holding that the stop look and listen rule is

inapplicable where a train has passed the
crossing while the person injured is within a
few rods of it and has passed on out of sight
so as to induce the belief that it is continuing
on and he has no reason to believe that it will

immediately return.
51. Pratt V. Chicago, etc., R. Co., 107

Iowa 287, 77 N. W. 1064.

That the person injured was absorbed in

reflection at the time of the accident, and
stepped directly in front of an engine, shows

[X, F, 10, d, (i), (k)]

that he was not in the exercise of ordinary
care. Chicago, etc., E. Co. v. Fell, 71 111.

App. 89.

52. Bush V. Union Pac. K. Co., 62 Kan.
709, 04 Pac. 624; Lee K. Chicago, etc., E.

Co., 68 Minn. 49, 70 N. W. 857 (holding,

however, that where plaintiff knew that a
train was about due and the track was in

plain sight he cannot recover for injuries

received because his attention was taken up
with an attempt to control his team so that
he did not give proper care to the approach
of the train) ; Guhl f. Whitcomb, 109 Wis.
69, 85 N. W. 142, 83 Am. St. Eep. 889
(holdins that the only "diversion of at-

tention " which will excuse a failure to look
and listen before crossing a railroad track

is where the attention is so irresistibly

forced to something else as to deprive a
traveler of the opportunity to look and
listen)

.

53. West V. New Jersey R., etc., Co., 32
N. J. L. 91 [affirmed in 33 N. J. L. 430]
(holding that a person crossing a railroad

for a proper purpose is not prima facie

guilty of negligence because he happens to

be on the track when the train passes where
it appears that he is carefully watching and
keeping out of the way of another train ap-
proaching in the opposite direction) ; Leonard
i: New York Cent., etc., E. Co., 42 N. Y.
Super. Ct. 225 ; Pennsylvania R. Co. v. Wer-
ner, 89 Pa. St. 59. See Sullivan v. New York,
etc., R. Co., 73 Conn. 203, 47 Atl. 131 ; Texas,
etc., R. Co. r. Lively, (Tex. Civ. App. 1896)

38 S. W. 370.

54. Arkansas.— St. Louis, etc., R. Co. v.

IMartin, 61 Ark. 549, 33 S. W. 1070, holding

that it is contributory negligence as a matter
of law to stand on one track without looking

or listening for a train approaching thereon

while another train is passing on another

track.

Kansas.— Bush v. Union Pacific Co., 62
Kan. 709, 64 Pac. 624.

Michigan.— Duvall v. Michigan Cent. R.
Co., 105' Mich. 388, 63 N. W. 437 ; Gardner
V. Detroit, etc., E. Co., 97 Mich. 240, 56
N. W. 603; Gebhard r. Detroit, etc., E. Co.,

79 Mich. 586, 44 N. W. 1045.

Missouri.— Butts v. St. Louis, etc., E. Co.,

98 Mo. 272, 11 S. W. 754.

Neiv York.— Woodard v. New York, etc., E.
Co., 106 N. Y. 369, 13 N. E. 424, holding
defendant entitled to a nonsuit.
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such cases depending upon the circumstances of the particular case and usually

being a question for the jury.^°

(l) Speed of Person Injured in Approaching Crossing.^' The above rules,

making it contributory negligence to go upon a crossing without looking and
Kstening, are especially applicable where a traveler carelessly or recklessly goes

upon a crossing at a rapid rate of speed/' as where, when there is an opportunity

to ascertain the approach of a train by the use of proper precautions, he drives

rapidly upon the crossing without looking,^' looking and listening,^° or without
stopping, looking, and listening.""

(m) Occupant of Vehicle Driven by Another.^^ As a general rule the negligence

of a driver of a vehicle approaching a railroad crossing, in faihng to look and
listen for approaching trains, cannot be imputed to an occupant of the vehiclfc

who is without personal fault, "^ unless such driver is the servant or agent of the

occupant, °^ unless they are engaged in a joint enterprise whereby responsibility

Markens, 88 Ga. 60, 13 S. E. 855, 14 L. R. A.
281; Brunswick, etc., R. Co. v. Hoover, 74
Ga. 426; Miller v. Louisville, etc., R. Co.,

128 Ind. 97, 27 N. E. 339, 25 Am. St. Rep.
410; Terre Haute, etc., R. Co. v. McMurray,
98 Ind. 358, 59 Am. Rep. 752; Lake Shore,
etc., R. Co. V. Boyts, (Ind. App. 1896) 43
N. E. 667, 16 Ind. App. 640, 45 N. E. 812;
Jones V. Lehigh, etc., R. Co., 202 Pa. St. 81,

51 Atl. 590. But see Payne v. Chicago, etc.,

R. Co., 39 Iowa 523 (holding that where
it appears that the team is driven by an-
other and plaintiff is a passenger, he must
rely on the diligence of the driver for a re-

covery and the driver's negligence will defeat
his right) ; Bracken v. Pennsylvania R. Co.,

32 Pa. Super. Ct. 22; Morris v. Chicago, etc.,

R. Co., 26 Fed. 22; Boggs v. Great Western
R. Co., 23 U. C. C. P. 573; Eastrick v. Great
Western R. Co., 27 U. C. Q. B. 396 ; Nieholls
V. Great Western R. Co., 27 U. C. Q. B. 382

;

Tanguay v. Grand Trunk R. Co., 20 Quebec
Super. Ct. 90.

Where the railroad company is guilty of
no negligence toward the occupants of a.

vehicle which is struck by a train at a cross-

ing, the question whether, the carelessness,

of the driver of the vehicle can be imputed
to the one riding with him is Immaterial.
Atchison, etc., R. Co., v. Judah, 65 Kan. 474,
70 Pa.0. 346.

Husband and wife.— The negligence of a.

husband in driving a team at a railroad
crossing without looking and listening can-
not be imputed to his wife, who is with him
in the vehicle at the time she is injured.

Peek V. New- York, etc., R. Co., 50 Conn. 379;
Lake Shore, etc., R. Co. f. Mcintosh, 140 Ind.
261, 38 N. E. 476; Chicago, etc., R. Co. v.

Spilker, 134 Ind. 380, 33 N. E. 280, 34 N. E.
218; Louisville, etc., R. Co. v. Creek, 13»
Ind. 139, 29 N. E. 481,. 14 L. R. A. 733;
Finley v. Chicago, etc., R. Co., 71 Minn.
471, 74 N. W. 174 (where the husband is

not the wife's agent or servant) ; Galveston,
etc., R. Co. V. Kutac, 76. Tex. 473, 13 S. W.
327. But see Gulf, etc., R. Co. v. Greenlee,
62 Tex. 344; Morris v. Chicago, etc., R. Co.,

26 Fed. 22.

63. Cahill v. Cincinnati, etc., R. Co., 92
Ky. 345, 18 S. W. 2, 13 Ky. L. Rep. 714;
Omaha, etc., E. Co. v. Talbot, 48 Nebr. 627,

[X, F, 10, d, (I), (m)]

Pennsylvania.— Muscarro v. New York
Cent., etc., R. Co., 192 Pa. St. 8, 33 Atl. 527;
Snell !;. Railroad Co., 1 C. PI. 24.

Wisconsin.— Guhl o. Whiteomb, 109 Wis.
69, 85 N. W. 142, 83 Am. St. Rep. 889.

United Siatcs.— McClary v. Chicago, etc.,

R. Co., 46 Fed. 343.

See 41 Cent. Dig. tit. " Ra.ilroads," § 1053.

55. Chicago, etc., R. Co. v. Pearson, 184
111. 386, 56 N. E. 633 [affirming 82 111. App.
605] ; St. Louis, Southwestern R. Co. v. Mat-
thews, 34 Tex. Civ. App. 302, 79 S. W. 71.

And see infra, X, F, 14, g, (xi), (d), (6).

56. Where view or hearing is obstructed

see infra, X, F, 10, d, (il), (E).

57. Morse v. Erie R. Co., 65 Barb. (N. Y.)

490; Daseomb v. Buflfalo, etc., R. Co., 27
Barb. (N. Y.) 221:

58. Koch V. Southern California R. Co.,

148 Cal. 677, 84 Pac. 176, 113 Am. St. Rep.,

332, 4 L. R. A. N. S. 521 (although the gates

were open) ; Moore v. Keokuk, etc., R. Co.,

89 Iowa 223, 50 N. W. 430; Baltimore,

etc., R. Co. V. McPeek, 16 Ohio Cir. Ct. 87, 8

Ohio Cir. Dec. 742; Johnston v. Northern R.

Co., 34 U. C. Q. B. 432.

59. Engrer v. Ohio, etc., R. Co., 142 Ind.

618, 42 N. E. 217; Cones v. Cincinnati, etc.,

R. Co., 114 Ind. 328, 16 N. E. 638; Western
Maryland R. Co. r. Kehoe, 83 Md. 434, 35

Atl. 90 (holding that the person injured

cannot recover in such a, case, although the
cars were being moved without the showing
of any light or the ringing of any bell) ;

Nash ;;. New York Cent., etc., R. Co., 125
N. Y. 715, 26 N. E. 266 [reversing 51 Hun
594. 4 y. Y. Suppl. 525].

60. Chicago, etc., R. Co. v. Stewart, 71
111. App. 647; Reeves v. Dubuque, etc., R.
Co., 92 Iowa 32, 60 N. W. 243; Chicago,

etc., R. Co. r. Palmer, (Kan. 1900) 60 Pac.

736; Union Pac. R. Co. v. Adams, 33 Kan. 427,

6 Pac. 529 (holding that it is contributory

negligence to drive a team at a trot across

a railroad track without stopping to look or

listen when such stopping would have avoided
the accident) ; Cullen v. Delaware, etc.. Canal
Co.. 113 N. Y. 667, 21 N. E. 716.

61. Imputed negligence generally see Neg-
ligence, 29 Cyc. 542.

62. Peck V. New York, etc., R. Co., 50

Conn. 379; East Tennessee, etc., R. Co. v.
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for each other's acts exists/* or unless the occupant is under the driver's care

or control "^ or has the right to direct and control the driver's actions,"" or where
the driver is of obvious or known imprudence or incompetency."' This rule

that negligence of the driver is not imputable to an occupant only applies to

cases in which the relation of master and servant or principal and agent does

not exist between the parties,"' or where the occupant has no right to direct or

control the driver's actions,"" as where the occupant is a guest of the owner or

driver,™ or where the occupant is seated away from the driver or is separated

67 N. W. 599; Galveston, etc., R. Co. v.

Kutac, 72 Tex. 643, 11 S. W. 127.

64. Roach v. Western, etc., R. Co., 93 Ga.
785, 21 S. E. 67;, Cahill v. Cincinnati, etc.,

R. Co., 92 Ky. 345, 18 S. W. 2, 13 Ky. L.

Rep. 714; Galveston, etc., R. Co. v. Kutac,
72 Tex. 643, 11 S. W. 127; Johnson v. Gulf,
•etc., R. Co., 2 Tex. Civ. App. 139, 21 S. W.
274.

65. Toledo, etc., R. Co. v. Miller, 76 IIU
278 (holding tliat the parents of a boy can-
not recover for his death caused by the negli-

gence of one, having the temporary charge
of the child in driving a team behind which
the boy is riding) ; Johnson v. Gulf, etc.,

R. Co., 2 Tex. Civ. App. 139, 21 a W. 274
(holding that where one of his own volition

intrusts him.solf to the care of another who
is driving a vehicle toward a crossing, the
negligence of the custodian is imputable to

him).
The negligence of a parent in driving a

vehicle across a railroad track at the cross-

ing of a highway is imputable to his chil-

dren who are occupants of the vehicle.

Kyne v. Wilmington, etc., R. Co., 8 Houst.
(Del.) 185, 14 Atl. 922; Slater v. Bur-
lington, etc., R. Co., 71 Iowa 209, 32 N. W.
264; Morris y. Chicago, etc., R. .Co., 26
Fed. 22. But see Griffith v. Baltimore, etc.,

R. Co., 44 Fed. 574.

66. Roach v. Western, etc., R. Co., 93 Ga.

T85, 21 S. E. 67; Larkin v. Burlington, etc.,

R. Co., 85 Iowa 492, 52 N. W. 480 ; Callahan
V. Sharp, 27 Hun (N. Y.) 85 [aifirmed in

95 N. Y. 672] : Bradlev u. Ohio River, etc.,

R. Co., 126 N. C. 735, 36 S. B. 181.

67. Roach v. Western, etc., R. Co., 93 Ga.

785, 27 S. E. 67. See also Lake Shore, etc., R.
Co. V. Boyts, (Ind. App. 1896) 43 N. E. 667,

16 Ind. App. 640, 45 N. E. 812.

A passenger in a public hack is under no
duty to supervise the driver at a public cross-

ing nor to look or listen for approaching
trains unless he has reason to distrust the

diligence of the driver himself in respect to

these matters. East Tennessee, etc., R. Co.

V. Markens, 88 Ga. 60, 13 S. E. 855, 14

L. R. A. 281.

68. Metropolitan St. R. Co. v. Powell, 89

Ga. 601, 16 S. E. 118; Bricknell v. New
York Cent., etc., R. Co., 120 N. Y. 290, 24
N. E. 449, 17 Am. St. Rep. 648 [affirming

12 N. Y. .St. 450].
69. Georgia.— Roach v. Western, etc., R.

Co., 93 Ga. 785, 21 S. B. 67; Metropolitan

St. R. Co. r. Powell, 89 Ga. 601, 16 S. E. 118.

Maine.— State v. Boston, etc., R. Co., 80

Me. 430, 15 Atl. 36.

Maryland.—Baltimore, etc., R. Co. v. State,

[X, F, 10, d, (i>, (M>],

79 Md. 235, 29 Atl. 518, 47 Am. St Rep.

415.
Mississippi.— Alabama, etc., R. Co. v.

Davis, 69 Miss. 444. 13 So. 693.

New York.— Cosgrove v. Nevr York Cent.,

etc., R. Co., 13 Hun 320 [reversed on other

grounds in 87 N. Y. 88, 41 Am. Rep. 343J;
Bennett v. New York, etc., R. Co., 16 N. Y.
Suppl. 765. See also Brown v. New York
Cent., etc., R. Co., 32 N. Y. 597, 88 Am. Dec.

353 [affirming 31 Barb. 385].
Texas.— Galveston, etc., R. Co. v. Kutac,

72 Tex. 643, 11 S. W. 127.

United States.— Little n. Hackett, 116

U. S. 366, 6 S. Ct. 391, 29 L. ed. 652;
Union Pac. R. Co. v. Lapsley, 51 Fed. 174,

2 C. C. A. 149, 16 L. R. A. 800 [affirming

50 Fed. 172].

See 41 Ctent. Dig. tit. " Railroads," § 1055.

70. Georgia.— Roach v. Western, etc., R.
Co., 93 Ga. 7SS, 27 S. E. 67.

Indiana.—Lake Shore, etc., R. Co. v. Boyts,

(App. 1896) 43 N. E. 667, 16 Ind. App. 640,

45 N. E. 812, holding this to be true where
the occupant has reason to believe that the
driver is a careful and prudent one.

Kentuckjf.— Cahill v. Cincinnati, etc., R.
Co., 92 Kv. 345, 18 S. W. 2, 13 Ky. L. Rep.
714.

Maryland.— Baltimore, etc., R. Co. v.

State, 79 Md. 335, 29 Atl. 518, 47 Am. St.

Repi 415 ; Philadelphia, etc., R. Co. v. Hoge-
land, 66 Md. 149, 7 Atl. 105, 59 Am. Rep.
159.

Mississippi.— Alabama, etc., R. Co. v.

Davis, 69 Miss. 444, 15 So. 693, where he has
no reason to believe the driver imprudent.

New Tor/c— Dyer v. Erie R. Co., 71 N. Y.
228 (holding that in such case no relation

of principal and agent arises and the occu-

pant is not responsible for the negligence of

the driver, although he so travels voluntarily

and gratuitously) ; Robinson v. New York
Cent., etc., R. Co., 66 N. Y. 11, 23 Am. Rep. 1

(holding that a female who accepts an in-

vitation to take a ride with a person in every
way fit and competent to manage a horse is

not chargeable with his contributory negli-

gence) ; McCaffrey v. Delaware, etc., Canal

Co., 16 N. Y. Suppl. 495.

Texas.— Galveston, etc., R. Co. v. Kutac,
72 Tex. 643, 11 S. W. 127.

Virginia.— Atlantic, etc., R. Co. v. Iron-

monger, 95 Va. 625, 29 S. E. 319.

Vnited States.— Pyle v. Clark, 79 Fed. 744,
25 C. C. A. 190 [affirming 75 Fed. 644]

;

Union Pac. R. Co. v. Lapsley, 51 Fed. 174,

2 C. C. A. 149, 16 L. R. A. 800 [affirming

50 Fed. 172].

See 41 Cent. Dig. tit. "Railroads," § 1055.
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from him by an inclosure so that he is without opportunity to discover danger
and inform the driver thereof." This rule, however, does not reheve the occu-

pant from using ordinary care to avoid injury," and hence where he has an oppor-
tunity to do so, it is no less his duty than that of the driver to learn of danger
and avoid it if possible; and if he is fanrihar with the crossing or is in a position

to look or look and Usten for himself, he is guilty of contributory neghgence barring

recovery if he fails to use proper care to do so and to inform the driver of the

danger,'' the question whether or not he is in such a position and is negUgent in

not ascertaining the danger depending upon the circumstances of the particular

case and usually being a question for the jury.'*

71. Brickell v. New York Cent., etc., K.
Co., 120 N. Y. 290, 24 N. E. 449, 17 Am.
St. Rep. 648 lafflrming 12 N. Y. St. 450].

72. Miller v. Louisville, etc., R. Co., 128
Ind. 97, 27 N. E. 338, 25 Am. St. Rep. 416;
Bennett r. New York Cent., etc., R. Co., 16

N. Y. Suppl. 765; Galveston, etc., R. Co. v.

Kutac, 72 Tex. 643, 11 S. W. 127; Griffitli

V. Baltimore, etc., R. Co., 44 Fed. 574.

73. Illinois.— Chicago, etc., R. Co. v. Bentz,

38 111. App. 485.

Indiana.— Miller v. Louisville, etc., R. Co.,

128 Ind. 97, 27 N. E. 33S, 25 Am. St. Rep.

416; Aurelius i: Lake Erie, etc., R. Co., 19

Ind. App. 584, 49 N. E. 857; Lake Shore,
etc., R. Co. V. Boyts, (App. 1896) 43 N. E.

607, 16 Ind. App. 640, 45 N. E. 812.

loiva.— ^Villfong v. Omaha, etc., R. Co.,

116 Iowa 548, 90 N. W. 358, holding that the

court cannot properly instruct that, if a
wife relies upon her husband to look and
listen and to exercise reasonable care, she

is relieved from doing so herself since she
is bound to the same degree of care as her
husband.

Maine.— Wood -v. Maine Cent. R. Co., 101

Me. 469, 64 Atl. 833; Smith v. Maine Cent.

R. Co., 87 Me. 339, 32 Atl. 967.

Massachusetts.— Allyn v. Boston, etc., R.
Co., 105 Mass. 77.

Minnesota.— Finley v. Chicago, etc., R. Co.,

71 Minn. 471, 74 N. W. 174.

Mississippi.— Alabama, etc., R. Co. v.

Davis, 69 Miss. 444, 13 So. 693.

New Yorh.— Brickell v. New York Cent.,

etc., R. Co., 120 N. Y. 290, 24 N. E. 449,

17 Am. St. Rep. 648 [affirming 12 N. Y.
St. 4501 ; Noakes v. New York Cent., etc., R.
Co., 121 N. Y. App. Div. 716, 106 N. Y.
Suppl. 522 ; Purkee v. Delaware, etc., Canal
Co., 88 Hun 471, 34 N. Y. Suppl. 978;
Bronk v. New York, etc., R. Co., 5 Daly
454.

Pennsylvania.— Dean v. Pennsylvania R.
Co., 129 Pa. St. 514, 18 Atl. 718, 15 Am.
St. Rep. 733, 6 L. R. A. 143.

Virginia.— Atlantic, etc., R. Co. v. Iron-

monger, 95 Va. 625, 29 S. E. 319.

United .Sffates.— Pvle c. Clark, 79 Fed.

744, 25 C. C. A. 190 [affirming 75 Fed. 644].

See 41 Cent. Dig. tit. " Railroads," § 1055.

One knowing that he is approaching a track
cannot assiime that the driver will be careful,

but must look out for himself ; and if he
does not know such fact he must use such
care as one with his knowledge would ordi-

narily exercise. Crawford v. Delaware, etc..

R. Co., 56 N. Y. Super. Ct. 607, 1 N. Y.

Suppl. 339 [affirmed in 121 N. Y. 652, 24

N. E. 1092].
An occupant of a motor vehicle who is in

such a position therein as to be able to

see and hear an approaching train before

going on a crossing, and who is able to ap-

preciate the danger, is under a duty to look

and listen to ascertain whether a train

is approaching before crossing the track, and
his failure to do so is contributory negligence

precluding a recovery for his injury or death.

Read v. New York Cent., etc., R. Co., 123

N. Y. App. Div. 228, 107 N. Y. Suppl. 1068
(holding this rule to apply to an occupant
of an automobile who had he looked at any
time while the train was covering two thou-

sand feet from the point at which it was
visible from the crossing must have seen

the train and an exclamation from him would
have sufficed to cause the chauffeur to stop
in time to avoid the accident) ; Noakes v.

New York Cent., etc., R. Co., 121 N. Y. App.
Div. 716. lOG N. Y. Supi^l. 522.

74. Willfong V. Omaha, etc., R. Co., 116
Iowa 548, 90 N. W. 358; Finley v. Chicago,

etc., R. Co., 71 Minn. 471, 74 N. W. 174;
Crawford v. Delaware, etc., R. Co., 56 Nj_Y.
Super. Ct. 607, 1 N. Y. Suppl. 339 'Jaff:fmed

in 121 N. Y. 652, 24 N. E. 1092] ; Pyle f.

Clark, 79 Fed. 744, 25 C. C. A. 190 [affirm-

ing 75 Fed. 644]. And see infra, X, F, 14,

g, (xr). (D), (7).
A woman riding with her husband is not

guilty of contributory negligence as a matter
of law in failing to look around her husband
to observe the approach of a train from his

side of a Buggy. Heater v. Delaware, etc.,

R. Co., 90 N. Y. App. Div. 495, 85 N. Y.
Suppl. 524.
An occupant unfamiliar with the highway

and crossing has a right to assume that dan-
gerous places will be pointed out and in the
absence of warning that he is approaching
a railroad crossing cannot be regarded as

negligent as a matter of law if he exercises

that degree of prudence which an ordinarily

prudent person would exercise under the cir-

cumstances, although it is his duty to warn
the driver of approaching obvious danger.
Henn v. Long Island R. Co., 51 N. Y. App.
Div. 292, 85 N. Y. Suppl. 21. Nor is such a
person necessarily, guilty of contributory
negligence in failing to request the driver

to stop, look, and listen for approaching
trains. Wilson v. New York, etc., R. Co.,

18 R. I. 598, 29 Atl. 300.

[X, F, 10, d, (I), (M)]
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(ii) Where View or Hearing Is Obstructed " — Ca.) In General.

Where the view or hearing of a traveler approaching a railroad crossing is

obstructed, he is under the duty of using greater care and prudence in looking
and listening for approaching trains than where there is no obstruction. ''^ The
degree of care which he must exercise in such cases, particularly where he is familiar

with the crossing, must be in proportion to the increase of danger and must be
such care and prudence in looking and listening as an ordinarily prudent man
would exercise under like circumstances of obstructions to view or hearing; " and
if he fails to use such care, whereby he is injured, he is guilty of contributory

negligence barring a recovery," although the obstructions to sight or hearing

75. As afiected by precautions of railroad
employees see infra, X, F, 10, e.

Children and persons under physical dis-

ability see supra, X, F, 10, b.

76. California.— Bilton v. Southern Pac.
E. Co., 148 Cal. 443, 83 Pac. 440.

Colorado.— Chicago, etc., E. Co. r. Cris-
man, 19 Colo. 30, 34 Pac. 286.

Dclaicare.— Knopf r. Philadelphia, etc., R.
Co., 2 Pennew. 392, 40 Atl. 747.

Indiana.— Cincinnati, etc., R. Co. v.

Howard, 124 Ind. 280, 24 N. E. 892, 19 Am.
St. Rep. 96, 8 L. R. A. 593; Cleveland, etc.,

R. Co. V. \Yuest, 40 Ind. App. 693, 82 N. E.

986, 41 Ind. App. 210, 83 N. E. 620.
Kansas.— Chicago, etc., R. Co. v. Williams,

56 Kan. 333, 43 Pac. 246; Atchison, etc.,

R. Co. V. Townsend, 39 Kan. 115, 17 Pac.
804.

Mississippi.— Jobe c. Memphis, etc., R. Co.,

71 Miss. 734, 15 So. 129; Louisville, etc.,

E. Co. V. French, 69 Miss. 121, 12 So.
338.

Oregon.— McBride v. Northern Pac. R. Co.,

19 Oreg. 64, 23 Pac. 814.

Tennessee.— Liouisville, etc., R. Co. v. Sat-
terwhite, 112 Tenn. 185, 79 S. W. 106.

United States.— Chicago, etc., E. Co. v.

Andrews, 130 Fed. 65, 64 C. C. A. 399.

See 41 Cent. Dig. tit. " Railroads," § 1057.
77. Arkansas.— St. Louis, etc., R. Co. v.

Tlppett, 56 Ark. 457, 20 S. W. 161.

Delaioare.— Knopf v. Philadelphia, etc., R.
Co., 2 Pennew. 392, 46 Atl. 747.

Indiana.— Louisville, etc., R. Co. v. Stom-
mel, 126 Ind. 35, 25 N. E. 863; Cincinnati,

«tc., E. Co. r. Howard, 124 Ind. 280, 24
X. E. 892, 19 Am. St. Rep. 96,. 8 L. R. A.
593: Evansville, etc., R. Co. r. Clements,
32 ind. App. 659, 70 N. E. 554.

lovm.— Golinvaux !'. Burlington, etc., R.
Co., 125 Iowa 652, 101 X. W. 465; Schulte
r. Chicago, etc., R. Co.. 114 Iowa 89, 86
X. W. 63.

KenlJicky.— Louisville, etc., R. Co. v.

Lucas, 93 S. W. 308, 30 Ky. L. Eep. 359,
99 S. W. 959, 30 Ky. L. Eep. 539.

Louisiana.— Barnhill v. Texas, etc., R. Co.,

109 La. 43, 33 So. 63.

Maine.— Robinson r. Rockland, etc., St. R.
Co., 99 Me. 47, 58 Atl. 57 (holding that
vchere a traveler about to cross an electric

railway in the country cannot see an ap-
proaching car on account of an intervening
bank, he cannot in the exercise of ordinary
prudence assume that it is impossible for

a car to be behind such bank) ; Day v.

[X, F, 10, d, (II), (a)]

Boston, etc., R. Co., 96 Me. 207, 52 Atl. 771,

90 Am. St. Rep. 335.

Michigan.— Haas r. Grand Rapids, etc., R.
Co., 47 Mich. 401, 11 N. W. 216.

A'eip Jersey.— Fuchs v. Lehigh Valley R.
Co., (Sup. 1905) 61 Atl. 1, holding that
where there are obstructions to view, the

traveler is bound to exercise greater care
than merely looking, and that he should also

listen.

Xcw York.— ^^'ilds f. Hudson River R. Co.,

29 N. Y. 315 (holding that if it is necessary
for the traveler to come near the track to

make his observation, this circumstance, so

far from excusing him in the duty of looking
at all, will only render that duty more im-
perative) ; Mackey v. Xew York Cent. R. Co.,

27 Barb. 528.

'Sorth Carolina.—Scott v. Wilmington, etc.,

E. Co., 96 N. C. 428, 2 S. E. 151.

Pennsylvania.— Pennsylvania E. Co. v.

Ackerman, 74 Pa. St. 265 ; Pennsylvania E.

Co. V. Beale, 73 Pa. St. 504, 13 Am. Eep.
753.

Virginia.— Southern R. Co. v. Jones, 106
Va. 412, 56 S. E. 155.

United States.— Thomas v. Delaware, etc.,

E. Co., 8 Fed. 729, 19 Blatchf. 533.

See 41 Cent. Dig. tit. " Railroads," § 1057.
Where a crossing is particularly dangerous

and requires extraordinary effort to ascertain
whether it is safe to cross, one familiar with
the locality and the danger surrounding it

must use care proportioned to the probable
danger. Louisville, etc., R. Co. r. Stommel,
126 Ind. 35, 25 X. E. 803; Cincinnati, etc.,

R. Co. I. Butler, 103 Ind. 31, 2 N. E. 138.

Passing from a place where the view is

unobstructed to a place where it is obstructed
is not of itself contributory negligence. Scott
r. Wilmington, etc., R. Co., 96 N. C. 428,
2 S. E. 151.

78. Alabama.— Gothard r. Alabama Great
Soiithern E. Co., 67 Ala. 114.

Maine.— Eobinson v. Eockland, etc., St. E.
Co., 99 Me. 47, 58 Atl. 57.

Minhiffan.— Haas r. Grand Rapids, etc.,

E. Co., 47 Mich. 401, 11 X. W. 216.
Xeir- Jerseif.— Sulder t. Pennsylvania E.

Co., (Sup. 1903) 56 Atl. 124, holding that a
person is guilty of gross negligence in failing

to listen, where the view is obstructed.

Xew York.— Thompson r. New York Cent.,

etc., E. Co., 33 Hun 16 [reversed on other
gi-ounds in 2 Silv. App. 82], holding also
that it is immaterial that the traveler did
not hear the bell which the statute requires



RAILROADS [33 Cyc] 1019

are caused or permitted by the railroad company itself. '° Under such circum-

stances it is the traveler's duty not only to look and Usten but to resort to other

means to ascertain whether a train is approaching/" and to so dispose himself

as to make those powers of observation more effective/'' and perhaps to stop.*^

If, however, the traveler exercises such care, he is not guilty of contributory

negUgence,'^ and has a right to assume that the railroad company will use proper
precautions on its part,^* such as giving the proper signals.'" The question whether
or not a traveler exercises proper care and prudence in looking and listening

where there is an obstruction depends upon the circumstances at the particular

time and crossing and is usually for the jury,** although the circumstances may
be such as to make his acts contributory negUgence as a matter of law."

(b) Duty to Stop Before Reaching Crossing. Where the view or hearing of

a traveler approaching a railroad crossing is so obstructed that he cannot other-

wise satisfy himself whether it is prudent to cross, it is his duty, where he is familiar

with the crossing or aware of such facts, to stop and look or listen before going

upon the tracks,*' particularly where the obstruction to sight or hearing is caused

to be rung, the presumption being that it

was rung.
Ohio.— Pittsburgh, etc., R. Co. v. Peters,

1 Ohio Cir. Ct. 34, 1 Ohio Cir. Dec. 20
[affirmed in 17 Cine. L. Bui. 247].
Pennsylvania.— Avers r. Pittsburg, etc., K.

Co., 201 Pa. St. 124^ 50 Atl. 958.

Texas.— Gulf, etc.. R. Co. v. 0odson, 3 Tex.
App. Civ. Cas. § 394.

See 41 Cent. Dig. tit. " Railroads," § 1057

;

and cases cited supra, notes 76, 77.

79. Fulton County Narrow Gauge R. Co.

V. Butler, 48 111. App. 301; Evansville, etc.,

R. Co. V. Clements, 32 Ind. App. 659, 70 N. E.

554 (holding that a pedestrian approaching a
railroad crossing is not excused from looking
and listening for an approaching train be-

cause of buildings placed by the railroad com-
pany on its right of way obstructing the pe-

destrian's view) ; Chicago, etc., R. Co. v. Wil-
liams, 59 Kan. 700, 54 Pac. 1047 (holding
this to be true, although needless obstructions
to the view of the track are negligently per-

mitted by the railroad company to remain on
its right of way) ; Calhoun v. Gulf, etc., R.
Co., 84 Tex. 226, 19 S. W. 341. Compare
Chicago, etc., R. Co. v. Lee, 87 111. 454.

80. Colorado, etc., R. Co. v. Thomas, 33
Colo. 517, 81 Pac. 801, 70 L. R. A. 681.

81. Fuchs V. Lehigh V^alley R. Co., (N. J.

Sup. 1905) 61 Atl. 1.

82. Bilton v. Southern Pac. R. Co., 148

Cal. 443, 83 Pac. 440. And see infra, X, F,

10, d, (TI), (B).

83. Bates v. New York, etc., R. Co., 60
Conn. 259, 22 Atl. 538 ; Davis v. Kansas City

Belt R. Co., 46 Mo. App. 180; Chicago, etc.,

R. Co. V. Starmer, 26 Nebr. 630, 42 N. W.
706; Manley v. New York Cent., etc., R. Co.,

39 N. Y. App. Div. 144, 57 N. Y. Suppl. 182;
Larkin r. New York, etc., R. Co., 19 N. Y.

Suppl. 479 [affirmed in 138 N. Y. 634, 33

N. E. 1084].
84. Malott V. Hawkins, 159 Ind. 127, 63

N. E. 308. And see infra. X, F, 10, e, (i).

85. Malott V. Hawkins, 159 Ind. 127, 63
N. E. 308; Cleveland, etc., R. Co. v. Carey,

33 Ind. App. 275, 71 N. E. 244; Branch v.

New York Cent., etc., R. Co., 39 N. Y. App.

Div. 435, 57 N. Y. Suppl. 344; Brown r.

Rome, etc., R. Co., 1 N. Y. Suppl. 286. And
see infra, X, F, 10, e, (III).

86. Indiana.— Louisville, etc., R. Co. v.

Williams, 20 Ind. App. 576, 51 N. E. 128.

Michigan.— Willet v. Michigan Cent. I!.

Co., 114 Mich. 411, 72 N. W. 260.

Missouri.— Frazier v. Wabash R, Co., 75
Mo. App. 253.

"New York.— Lewin v. Lehigh Valley R. Co.,

41 N. Y. App. Div. 89, 58 N. Y. Suppl. 113;
McGuire v. Hudson River R. Co., 2 Daly
76.

Pennsylvania.— Davidson v. Lake Shore,

etc., R. Co., 179 Pa. St. 227, 36 Atl. 291.

Texas.— Missouri, etc., R. Co. v. Rogers, 91
Tex. 52, 40 S. W. 956 [reversing (Civ. App.
1897 ) 40 S. W. 849] ; Calhoun V. Gulf, etc.,

R. Co., 84 Tex. 226, 19 S. W. 341 ; Galveston,
etc., R. Co. V. Tirres, 33 Tex. Civ. App. 362,

76 S. W. 806; Missouri, etc., R. Co. t. Brant-
ley, 26 Tex. Civ. App. 11, 62 S. W. 94; Gulf,

etc., R. Co. V. Creeland, (Civ. App. 1894) 26
S. W. 153.

Virginia.— Simons v. Southern R. Co., 96
Va. 152, 31 S. E. 7; Southern R. Co. v.

Bryant, 95 Va. 212, 28 S. E. 183.

See 41 Cent. Dig. tit. " Railroads," § 1057.
And see infra, X, F, 14, g, (xi), (D), (8),
(a).

87. See Louisville, etc., R. Co. v. Williams,
20 Ind. AT^p. 576, 51 N. E. 128.

88. Alabama,.— Robinette v. Alabama, etc.,

R. Co., 132 Ala. 501, 31 So. 18.

Colorado.—Colorado, etc., R. Co. v. Thomas,
33 Colo. 517, 81 Pac. 801, 70 L. E. A. 681;
Chicago, etc., R. Co. v. Crisman, 19 Colo. 30,

34 Pac. 286.

Illinois.— Pennsylvania Co. v. Frana, 112
111. 398.

Iowa.— Moore v. Chicago, etc., R. Co., 102
Iowa 595, 71 N. W. 569; Nosier v. Chicago,
etc., R. Co., 73 Iowa 268, 34 N. W. 850.

Kansas.— Atchison, etc., R. Co. v. Willey,
60 Kan. 819, 58 Pac. 472.

Maryland.— Philadelphia, etc., R. Co. v.

Holden, 93 Md. 417, 49 Atl. 625, holding that
where the view of a traveler is in any man-
ner obstructed, he is negligent in going on

[X. F, 10, d, (n), Cb)]



1020 [33 Cye.J RAILROADS

by means under the traveler's control.'" Although there are some decisioTis

to the contrary,™ the mere failure to stop to look or Usten is not as a general rute

contributory negligence per se, but whether or not it is such neghgence is a ques-

tion to be determined by the jury depending upon aU the circumstances of the

case," although if by stopping he can see or hear an approaching train or other-

the track without stopping, looking, and lis-

tening.

Massachusetts.— Donnelly v. Boston, etc.,

R. Co., 151 Mass. 210, 24 N. E. 38.

MicfiAgan.— Lau v.. Lake Shore, etc., R. Co.,

120 Mich. 115, 79 N. W. 13; Stewart v. Michi-
gan Cent. R. Co., 119 Michi. 91, 77 N. W. 643;
Jensen v. Michigan Cent. R. Co., 102 Mich.
176, 60 l>f. W. 57 ; Houghton v. Chicago, etc.,

R. Co., 99 Mich. 308, 58 N. W. 314 (not

stopping to listen for a train which he knows
is due) ; Brady v. Toledo, etc., R. Co., 81
Mich. 616, 45 N. W. 1110.

Minnesota.— Clark v. Northern Pac. R. Co.,

47 Minn. 380, 50 N. W. 365.

Missouri.— Stepp v. Chicago, etc., R. Co.,

85 Mo. 229.

Montana.—Hunter v. Montana Cent. R. Co.,

22 Mont. 525, 57 Pac. 140.

New Jersey.— Keyley v. New Jersey Cent.

R. Co., 64 N. J. I.. 355, 45 Atl. 811.

Pennsylvania.— Mann v. Philadelphia, etc.,

R. Co., 1 Dauph. Co. Rep. 51; Allegheny
Transfer, etc., Co. v. Railroad Co., 36 Pittsb.

Leg. J. N. S. 286.

Vermont.— Carter v. Central Vermont R.
Co., 72 Vt. 190, 47 Atl. 797.

Wisconsin.— Seefeld I'. Chicago, etc., R. Co.,

70 Wis. 216, 35 N. W. 278, 5 Am. St. Rep.
168.

United States.— Littaur v. Narragausett
Pier R. Co., 61 Fed. 591 ; Tucker v. Duncan,
9 Ped. 867, 4 Woods 652.

See 41 Cent. Dig. tit. "Railroads," § 1058.
But see Judson v. Central Vermont R. Co.,

158 N. Y. 597, 53 N, E. 514 [reversing 91
Hun 1, 36 N. Y. Suppl. 83] ; Davis v. New
York Cent., etc., R. Co., 47 N. Y. 400 (hold-

ing that a person approaching a railroad
crossing where his view of approaching trains
is obstructed is not required to stop for the
purpose of listening for trains) ; Mackay v.

New York Cent. R. Co., 35 N. Y. 75 [over-
ruling Maekey v. New York Cent. R. Co., 27
Barb. 528].

89. California.— Bilton v. Southern Pac.
R. Co., 148 Cal. 443, 83 Pac. 440; Pepper v.

Southern Pac. Co., 105 Cal. 389, 38 Pac.
974.

Maine.— Chase v. Maine Cent. R. Co., 78
Me. 346, 5 Atl. 771, riding with bells at-

tached to sleigh.

Mansacliusett^-.— Rogers v. Boston, etc., R.
Co., 187 Mass. 217, 72_N. E. 945, holding that
it is contribvitory negligence in the driver of a
cart, the noise of which he knows will pre-

vent his hearing an approaching train, to

fail to stop and listen before driving on the

track.

Neio Jerseii.— Kevley v. New Jersey Cent.

R. Co., 64 N'. J. L. 355, 45 Atl. 811 (holding

that, where there is an obstruction to vision,

ordinary prudence requires a traveler to stop

[X, F, 10, d, (ii), (b)]

the noise of his horse and wagon when lie is

near enough to the unseen track to ascertain,

hy the use of his hearing, whether there is

danger in crossing) ; Merkle v. New York,
etc., R. Co., 49 N. J. L. 473, 9 Atl. 680 (liold-

ing that a person driving a wagon loaded

with boxes of empty bottles across a rail-

road track at a point where it is impos-
sible to perceive an approaching train until

close to the track is guilty of contributory

negligence in not stopping and listening

where the rattling of the bottles prevents his

hearing the noise of the trains.

Oregon.— Blackburn v. Southern Pac. R.
Co., 34 Oreg. 215, 55 Pac. 225, holding that
the failure to stop is contributory negfigenoe

as a matter of law.

See 41 Cent. Dig. tit. " Railroads," § 1058.

90. State v. Western Maryland R. Co., 102

Md. 257, 62 Atl. 754, holding that one who
without stopping, looking, and listening drives

upon railroad tracks at a point where his

view of the track is obstructed is guilty of
contributory negligence as a matter of law.

91. Indiana.— Cleveland, etc, R. Co. v.

Penketh, 27 Ind. App. 210, 60 N. E. 1095.

Iowa.— Reed v. Chicago, etc., R, Co., 74
Iowa 188, 37 N. W. 149; Nosier v, Chicago,

etc., R. Co., 73 Iowa 268, 34 N. W. 850.

Kansas.— Atchison, etc., R. Co. v. Powers,
58 Kan. 544, 50 Pac. 452 (holding that
whether the surroundings of a railroad cross-

ing are such as to render it incumbent upon
a person about to cross to stop to ascertain

whether a train of cars is approaching is a
question of fact to be determined by the

jury) ; Chicago, etc., R. Co. v. Williams, 56
kan. 333, 43 Pac. 246.

Kentucky.— Illinois Cent. R. Co. v. Mizell,

100 Ky. 235, 38 S. W. 5, 18 Ky, L. Hep. 738,

holding that where a woman on horseback is

about to cross » railroad at a crossing where
a deep cut prevents a view of an approaching
train, it is not contributory negligence per se

to only bring her horse to a slow walk to
listen for a train instead of stopping.

Missouri.— Petty v. Hannibal, etc., R. Co.,

88 Mo. 306 (holding that a failure to stop

and look is not negligence where the circum-
stances are such that had the traveler looked

he could not have seen the train) ; Mayes v,

St. Louis, etc., R. Co., 71 Mo. App. 140.

North Carolina.— Alexander v. Richmond,
etc., R. Co., 112 N. C. 720, 16 S. E. 896.

Ohio.— Cleveland,- etc., R. Co. v. Sivey, 27
Ohio Cir. Ct. 248.

Texas.— Texas, etc., R. Co. v. Anderson, 2
Tex. App. Civ. Cas. § 203.

Utah.— Peck v. Oregon Short Line R. Co.,

25 Utah 21, 69 Pac. 153.

Virginia.— Southern R. Co. v. Bryant, 95
Va. 212, 28 S. E. 183, not contributory negli-

gence per se.
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"wise avoid the injury his failure to do so is contributory negligence as a matter
of law.°^

(c) Duty to Go Ahead to Look and Listen. Ordinary precaution may also

require that a driver of a vehicle should not only stop to look and listen where
liis view or hearing is obstructed, but that he should get out of his vehicle and
approach the track and look along it in both directions for approaching trains.

°*

This precaution, however, is not required as a matter of law; but whether or

not it should be taken is usually a question for the jury dependent upon the cir-

cumstances at the particular time and crossing; '^ and ordinarily, if a driver

exercises due care in other respects) as in looking or listening, he is not bound
to go ahead of his vehicle for that purpose, "" although it has been held that if

by the exercise of such precaution the approaching train could have been seen,

& failure to do so is contributory negligence as a matter of law.°°

(d) Time and Place For Looking and Listening. It is the duty of a traveler

approaching a railroad crossing to look and listen for approaching trains wherever
an opportunity of seeing or hearing such trains presents itself; " and although
he looks and Ustens or stops, loolis, and Ustens at a point where there are obstruc-

tions to the sight or hearing, if he subsequently reaches a point where an approach-
ing train can be seen or heard, it is his duty to look and Usten again, and his failure

to do so is such negUgence as will bar him from recovering for his injury."^ But

United States.— New York, etc., E. Co. v.

Moore, 105 Fed. 725, 45 C. C. A. 21.

See 41 Cent. Dig. tit. " Eailroads," § 1058.
And see infra, X, F, 14, g, (xi), (d),

(8), (b).
92. Atchison, etc., R. Co. v. Willey, 60

Kan. 819, 58 Pac. 472; Blackburn v. South-
«rn Pac. Co., 34 Oreg. 215, 55 Pac. 225;
Carter v. Central Vermont R. Co., 72 Vt. 190,

47 Atl. 797 (verdict for defendant directed)
;

Shatto V. Erie R. Co., 121 Fed. 678, 59
C. C. A. 1 (holding that the failure of a
person about to cross a railway track to atop
to look and listen where the view of the track
is obstructed or there is a noise which may
prevent his hearing the train is negligence as
a matter of law) ; Neininger v. Cowan, 101
Fed. 787, 42 C. C. A. 20.

93. Chicago, etc., R. Co. v. Thomas, 155
Ind. 634, 58 N. E. 1040; Mankewicz v. Le-
high Valley R. Co., 214 Pa. St. 386, 63 Atl.
604 [affirming 31 Pa. Co. Ct. 565]; Kinter
V. Pennsylvania R. Co., 204 Pa. St. 497, 54
Atl. 276, 93 Am. St. Rep. 795 (holding that
if necessary the driver should get out of his

wagon and lead his horse) ; Pennsylvania R.
Co. V. Ackerman, 74 Pa. St. 265; Pennsyl-
-vania R. Co. r. Beale, 73 Pa. St. 504, 13 Am.
Rep. 753.
Where a traveler stops hut cannot see by

looking from his vehicle any distance up the
track, he should get out and walk to a place
-where he can see. Mankewicz v. Lehigh Val-
ley R. Co., 214 Pa. St. 386, 63 Atl. 604.

94. Huckshold v. St. Louis, etc., R. Co., 90
Mo. 548, 2 S. W. 794; Lang v. Missouri Pac.
R. Co., 115 Mo. App. 489, 91 S. W. 1012;
Dolan V. Delaware, etc.. Canal Co., 71 N. Y.
285; Davis v. New York Cent., etc., R. Co.,

47 N. Y. 400 ; Kelsey v. Staten Island Rapid
Transit R. Co., 78 Hun (N. Y.) 208, 28 N. Y.
Suppl. 974, holding that it is not, as a mat-
ter of law, negligence for a person crossing a
railroad track at a place where the track

cannot be seen except when one is only a few
feet distant, to attempt to drive across with-
out first walking on the track and looking for
a train. And see infra, X, F, 14, g, (xi), (d),

(8), (c).

95. Michigan.— Guggenheim v. Lake Shore,
etc., R. Co., 66 Mich. 150, 33 N. W. 161.

Minnesota.— Kellv v. St. Paul, etc., R. Co.,

29 Minn. 1, 11 N. W. 67.

Missouri.— Mitchell v. St. Louis, etc., R.
Co., 122 Mo. App. 50, 97 S. W. 552.
North Carolina.— Alexander v. Richmond,

etc., R. Co., 112 N. C. 720, 16 S. E. 898;
Hinkle v. Richmond, etc., R. Co., 109 N. C.
472, 13 S. E. 884, 26 Am. St. Rep. 581.

Wisconsin.— Duffy v. Chicago, etc., R. Co.,
32 Wis. 269.

See 41 Cent. Dig. tit. " Eailroads," § 1059.
96. Kinter v. Pennsylvania R. Co., 204 Pa.

St. 497, 54 Atl. 276, 93 Am. St. Rep. 795;
Ellis V. Lake Shore, etc., R. Co., 138 Pa. St.

506, 21 Atl. 140, 21 Am. St. Rep. 914, holding
that it is the duty of a traveler, if necessary,
to get out and lead his horse and that his
omission to do so is negligence per se.

97. See supra, X, F, 10, d, (I), (B), (i).

98. IlKnois.—^Atchison, etc.,. R. Co. v.

Booth, 53 111. App. 303.

Iowa.— Hinken v. Iowa Cent. R. Co., 97
Iowa 603, 66 N. W. 882.

Michigan.—Shufelt ;;. Flint, etc., R. Co., 96
Mich. 327, 55 N. W. 1013, holding that where
the view of defendant's track is obstructed be-
tween one hundred feet and twenty feet from
the crossing, the failure of a person who
looks just before reaching the obstruction to
stop, look, and listen after passing it is con-
tributory negligence.

Mississippi.— Jobe v. Memphis, etc., R.. Co.,
71 Miss. 734, 15 So. 129.

Missouri.— Hook v. Missouri Pac. R. Co
162 Mo. 569, 63 S. W. 360 (holding that
where the view of the track is obstructed to
within ten feet thereof, a traveler who knows

[X, F, 10, d, (II), (d)]
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a traveler is not obliged to look where the view is so obscured that he coiild not
see a train, or to listen if the conditions are such that he could not hear one,

since under such circumstances he could gain nothing thereby. ^^

(e) S-peed of Person Injured in Approaching Crossing. It is especially negli-

gent in one whose view or hearing is obstructed to ride or drive on a railroad

crossing, without exercising proper care in looking or Ustening for an approaching
train, at a speed which not only interferes with his hearing an approaching train,

but also makes it difficult or impossible for him to stop after discovery of his peril,'

although the railroad company itself is negUgent in running the train at an unlawful

rate of speed,^ or in failing to give the proper signals of its approach.' Under
such circumstances the traveler should approach the crossing so slowly and care-

fully as to give him an opportunity to look or hsten for an approaching train,

or to give him complete control of his team or vehicle and enable him to stop

instantly if the occasion should require.*

(f) Crossing Behind Passing Train, An attempt to cross a raUroad track

immediately behind a passing train, where the traveler's view or hearing is

obstructed by such train or otherwise, without exercising due care in looking

and hstening for approaching trains or cars, is contributory neghgence barring

a recovery/ especially where the traveler is famiUar with the crossing and knows

that it is but two or three minutes after the

time of the regular train is not freed from
contributory negligence by stopping thirty-

five feet from the track and listening and
then driving forward, but that he should stop
and listen when about to cross the track) ;

Kelsay r. Missouri Pac. R. Co., 129 JIo. 362,

30 S. W. 339 ; Turner v. Hannibal, etc., R. Co.,

74 Mo. 002.

yew York.— Salter v. Utica, etc., R. Co.,

75 N. Y. 273.

Pennsylvania.— ilankewicz r. Lehigh Val-

ley R. Co., 214 Pa. St. 386, 63 Atl. 604

[affirmina 31 Pa. Co. Ct. 565] ; plummer r.

New York Cent., etc., R. Co., 168 Pa. St. 62,

31 Atl. SS7; Derk r. Northern Cent. R. Co.,

164 Pa. St. 243, 30 Atl. 231; Urias r. Penn-
sylvania R. Co., 152 Pa. St. 326, 25 Atl.

566.

Virginia.— Southern R. Co. v. Jones, 106

Va. 412, 56 S. E. 155.

Wisconsin.— Schneider c. Chicago, etc., R.
Co., 99 Wis. 378, 75 X. ^'\. 109.

United States.— St. Louis, etc., R. Co. f.

Barker, 77 Fed. 810, 23 C. C. A. 475, holding,

however, that such a failure is not conclusive

evidence of contributory negligence but that
the question is for the jurv.

See 41 Cent-. Dig. tit. "'Railroads," § 1061.

99. Allen v. Boston, etc.. R. Co., 197 Mass.
298, 83 X. E. 863.

1. Pepper r. Southern Pac. Co., 105 Cal.

389, 38 Pac. 974; Haa;er c. Southern Pac. Co.,

98 Cal. 309, 33 Pac. 119; Conkling r. Erie R.
Co., 63 N. J. L. 338. 4^^ Atl. 666; Powell v.

New York Cent., etc., R. Co., 109 N. Y. 613,

15 N. E. 891 (attempting to cross a track at

the rate of about ten miles an hour while a
strong wind is blowing and snow is fall-

ing fast, thereby oli?tructing sight and hear-

ing) ; Salter r.'l/tiea, etc., R. Co., 75 N. Y.

273 (holding that it is contributory negligence

to drive a team over a railroad crossing at a

fast trot, where a v'pw of the anproaohing

train is obstructed, although the driver may
be using his senses to apprehend the approach

[X, F, 10, d, (II), (d)]

of the train) ; Knox v. Philadelphia, etc., R.
Co., 202 Pa. St. 504, 52 Atl. 90 (holding

that testimony that a person stopped at a

point si.xty to one hundred and twenty-five

feet from the crossing and then drove rapidly

in a heavy rain through the intervening

space where the view was- obstructed and was
struck just as he was crossing the track

shows contributory negligence) ; Filiatrault

r. Canadian Pac. R. Co., 18 Quebec Super. Ct.

491.

2. Eager v. Southern Pac. Co., 98 Cal. 309,

33 Pac. 119.

3. Eager v. Southern Pac. Co., 98 Cal. 309,

33 Pac. 119.

4. Pepper c. Southern Pac. Co., 105 Cal.

389, 38 Pac. 974: Powell i". Xew York Cent.,

etc.. R. Co., 109 X. Y. 613, 15 N. E. 891.

Rider of bicycle.— Where the view or hear-

ing of one approaching a railroad crossing on
a bicycle is obstructed, such person sliould

not proceed across a track without having
his bicycle under such control that he can
stop and thus avoid an accident if necessai"}'.

Waddell v. New York Cent., etc., R. Co., 93

X. Y. App. Div. 343, 90 X. Y. Suppl. 239
[reversed on other grounds in 184 X. Y. 520,

76 X. E. nil].
5. Minnesota.— Marty v. Chicago, etc., R.

Co., 38 ilinn. 108, 35 X. W. 670, passing im-
mediately upon the crossing as soon as the

way is clear without waiting to look and
listen for the approach of a train in the

opposite direction.

New Jersey.— Xew Jersev Cent. R. Co. r.

Smalley, 61 N. J. L. 277, 39 Atl. 695, non-
suit held proper.

Yeir Tork.—Daniels r. Staten Island Rapid
Transit Co., 125 X. Y. 407, 26 X. E. 466
[reversing 7 X. Y. Suppl. 725] (stepping on
to an adjoining track immediately after the
passage of a train and being run over by a
train which he could have seen had he stopped
to look) ; Purdy r. Xew York Cent., etc., R.
Co.. 87 Hun 97. 33 N. Y. Sunpl. 952 (holding
that it is contributory negligence to go on a
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of the frequency and speed with which trains pass at that crossing/ or knows that

a train is about due.' But if the traveler exercises such care and prudence in

looking and Ustening before crossing as a reasonably prudent man would exer-

cise under hke circumstances he is free from contributory negligence.' Whether
or not a traveler is so negligent is usually a question for the jury dependent upon
the circumstances of the particular case.'

(g) Noises Preventing Hearing of Train. A failure to hear an approaching
train may be excused by noises which prevent one from hearing it/° such as the
noise caused by a wagon," a steam sawmill/^ falling waters,'^ or by another train."

The fact of such noises, however, increases the traveler's obligation to look for

approaching trains.'^

railroad where there are double tracks, after

a train has just passed, without waiting until

it has gone sufficiently far to give a view of

the other track) ; Bieseigal v. New York Cent.

E.. Co., 33 Barb. 429 [.reversed on the facts in

34 N. Y. 622, 90 Am. Dec. 741] ; Hamm t.

New York Cent., etc., R. Co., 50 N. Y. Super.

Ct. 78; Moore v. New York Cent., etc., R.
Co., 17 N. Y. Suppl. 205.

Oregon.— Durbin v. Oregon R., etc., Co., 17

Oreg. 5, 17 Pac. 5, 11 Am.St. Rep. 778, hold-

ing that one who is familiar with the crossing

and who has always used great care in looking
for trains is guilty of contributory negligence

in not stopping to look or listen before cross-

ing immediately after a passing train.

Pennsylvania.— Hovenden v. Pennsylvania
R. Co., 180 Pa. St. 244, 36 Atl. 731 [affirmiwg

13 Montg. Co. Rep. 9] ; Hughes v. Delaware,
etc.. Canal Co., 176 Pa. St. 254, 35 Atl. 190
(crossing when the view of a track is cut oflF

by a train passing on another track without
waiting to see if any other train is coming,
which train could have been seen if the trav-

eler had waited but a short time after the

receding train had cleared the view) ; Kraus
V. Pennsylvania E. Co., 139 Pa. St. 272, 20
Atl. 993.

Wisconsin.— Schlimgen v. Chicago, etc., R.
Co., 90 Wis. 186, 62 N. W. 1045.

United States.—Stowell v. Erie E. Co., 98
Fed. 520, 39 C. C. A. 145, faUing to wait
until a passing train which obstructed the
view of an approaching train had passed suffi-

ciently far to clear the view and then looking
before attempting to cross.

See 41 Cent. Dig. tit. " Railroads," § 1063.
6. Benson v. Chicago, etc., R. Co., 41 111.

App. 227.

7. Fletcher v. Fitchburg it. Co., 149 Mass.
127, 21 N. E. 302, 3 L. R. A. 743.

8. Illinois.— Wa.hsbsh R. Co. v. Smith, 162
Jll. 583, 44 N. E. 856, holding that evidence
that deceased waited on one side of a track at
a public crossing until a train had passed, his

view of the opposite track in the immediate
vicinity being obstructed by such train and by
a building, and then started to cross when a
train coming from the opposite direction on
the other track and approaching at a greater
speed than allowed by ordinance, struck and
killed him, is sufficient to justify a finding
that deceased was free from contributory neg-
ligence.

lotca.— Funston i: Chicago, etc., R. Co., 61
Iowa 452, 16 N. W. 518, holding that where

plaintiff undertook to cross immediately after
the passing of a train, following the team of
a person ahead, and was struck by a train
running wild which gave no signals, and
which was completely hidden from the high-
way by obstructions left there by defendant,
the usual intervals between trains being not
less than a mile, he was not guilty of negli-
gence in falling to stop and look and listen.

Sew York.— Carr v. New York Cent., ete^
R. Co., 60 N. Y. 633; Crone v. New York
Cent., etc., R. Co., 20 N. Y. Suppl. 529 [af-
firmed in 141 N. Y. 604, 36 N. E. 740].

Tennessee,— Iron Mountain R. Co. v. Dies,
98 Tenn. 655, 41 S. W. 860.

Texas.—International, etc., R. Co. f. Knight,
(Civ. App. 1899) 52 S. W. 640; Inter-
national, etc., R. Co. V. Sein, 11 Tex. Civ.
App. 386, 33 S. W. 558.

See 41 Cent. Dig. tit. " Railroads," § 1063.
9. Lamb v. Missouri Pac. E. Co., 147 Mo.

171, 48 S. W. 659, 51 S. W. 81; Stevens v.
Missouri Pac. R. Co., 67 Mo. App. 356; Fej-
dowski V. Delaware, etc.. Canal Co., 12 N. Y.
App. Div. 589, 43 N. Y. Suppl. 84; Heaney v.
Long Island R. Co., 9 N. Y. St. 707; Williams-
port, etc., R. Co. V. Weiss, 2 Walk. (Pa.) 217,
holding that a man who stops at a railroad
crossing where the view is obstructed and
waits until an engine and some cars have
passed and then, not hearing anything, drives
on and is struck by cars which have become
detached from the train is not necessarily
guilty of contributory negligence. And see
infra, X, F, 14, g, (xi), (d), (8), (e).

10. Leonard v. New York Cent., etc., E.
Co., 42 N. Y. Super. Ct. 225.

11. Leonard v. New York Cent., etc., R.
Co., 42 N. Y. Super. Ct. 225.

12. Leonard v. New York Cent., etc., E.
Co., 42 N. Y. Super. Ct. 225.

13. Leonard v. New York Cent., etc. R.
Co., 42 N. Y. Super. Ct. 225.

14. Leonard r. New York Cent., etc. R
Co., 42 N. Y. Super. Ct. 225 ; Pittsburgh, etc.,
R. Co. V. Peters, 1 Ohio Cir. Ct. 34, 1 Oliio
Cir. Dec. 20 [affirmed in 17 Cine. L. BuL
247] ; Musearro v. New York Cent., etc., R
Co., 192 Pa. St. 8, 43 Atl. 527 (holding, how-
ever, that whether a noise of another train
excuses one for not hearing the one which
strikes him at a crossing is a question for
the jury) ; Grand Trunk R. Co. v. Hainer
36 Can. Sup. Ct. 180.

15. Pittsburgh, etc., R. Co. v. Peters, I
Ohio Cir. Ct. 34, 1 Ohio Cir. Dec. 20 [affirmed

[X, F, 10, d, (n), (g)]
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(h) Bareness or Stormy Weather. That the weather is dark or stonny does
not excuse a traveler approaching a railroad crossing from looking or listening

for approaching trains; and if he fails to exercise ordinary care in this respect,

whereby he is injured," as where, notwithstanding the weather is dark and stormy,
he fails to look for or see an approaching train or cars which are plainly visible

at some distance by reason of a headlight, or other Ughts or signals thereon," he
cannot recover damages, although the railroad company is itself guilty of negU-
gence," as in faiUng to give the proper signals,'" or La running at an unlawful

rate of speed.^" Whether or not the traveler is guilty of contributory negligence

in such cases is usually a question for the jury depending upon the circumstances

of the particular case.^'

(i) Smoke, Dust, or Steam. Where a traveler's view at a railroad crossing is

obstructed by dust, smoke, or steam from a passing train or otherwise, it is his

duty to wait until his view becomes unobstructed before going upon the tracks;

and it is contributory negligence for him to attempt to cross without waiting

for the smoke or dust to clear away,^^ or without stopping to hsten for approaching

in 17 Cine. L. Bui. 247] ; Baker v. Tacoma
Eastern R. Co., 44 Wash. 575, 87 Pac. 826;
Schmolze v. Chicago, etc., R. Co., 83 Wis. 659,

53 N. W. 743, 54 N. W. 106, holding that the
fact that the noise made by a steam sawmill
running near a railroad track interferes with
the hearing of a. person walking thereon in-

creases his obligation to look for approaching
trains.

16. Butterfield v. Western Union R. Corp.,

10 Allen (Mass.) 532, 87 Am. Dec. 678 (fail-

ure of a traveler upon a highway on a stormy
night approaching a railroad track, knowing
that a train is about due and that he is near
the crossing, to look up to see if the train is

coming) ; Mynning v. Detroit, etc., R. Co., 64
Mich. 93, 31 N. W. 147, 8 Am. St. Rep. 804
(holding that a person in fuU possession of

his senses who crosses a railroad track at a
crossing with which he is well acquainted on
a dark and stormy night without stopping to

look or listen is guilty of such contributory
negligence as will defeat a recovery) ; Mor-
row V. ^oTth Carolina R. Co., 146 N. C. 14,

59 S. E. 158 ; Blight v. Camden, etc., R. Co.,

143 Pa. St. 10, 21 Atl. 095 (holding a trav-
eler who approaches a railroad crossing on a
rainy afternoon carrying an umbrella without
looking and listening before going on the
track, where an engine could have been seen
two or three blocks off, is guilty of contribu-
tory negligence )

.

17. Iowa.— Bloomfield v. Burlington, etc.,

R. Co., 74 Iowa 607, 38 N. W. 431; Starry v.

Dubuque, etc., R. Co., 51 Iowa 419, 1 N. W.
605, verdict directed for defendant.

Michigan.— Kwiotkowski v. Chicago, etc.,

R. Co., 70 Mich. 549, 38 N. W. 463, verdict
properly directed for defendant.

Minnesota.— Brown v. Milwaukee, etc., R.
Co., 22 Minn. 165, verdict directed for defend-
ant. 1

Neie York.— Totaian v. Syracuse, etc., R.
Co., 98 N. Y. 198, 50 Am. Rep. 649 [revers-

ing 31 Hun 397] (nonsuit held proper)
;

Howard v. Northern Cent. R. Co., 1 N. Y.
Suppl. 528 (nonsuit) ; Whalen v. New York
Cent., etc., R. Co., 15 N. Y. Suppl. 941 [.af-

firming 58 Hun 431, 12 N. Y. Suppl. 527].

[X, F, 10, d, (u), (h)]

Wisconsin,— Steinhofel v. Chicago, etc., R.
Co., 92 Wis. 123, 65 N. W. 852; Haetsch v.

Chicago, etc., R. Co., 87 Wis. 304, 58 N. W.
393.

Canada.— See Grand Trunk R. Co. v.

Hainer, 36 Can. Sup. Ct. 180.

See 41 Cent. Dig. tit. " Railroads," § 1065.
18. Mynning v. Detroit, etc., R. Co., 64

Mich. 93, 31 N. W. 147, 8 Am. St. Rep.
804.

19. Butterfield v. Western Union R. Corp.,

10 Allen (Mass.) 532, 87 Am. Dec. 678;
Steinhofel v. Chicago, etc., R. Co., 92 Wis.
123, 65 N. W. 852.

20. Kwiotskowski v. Chicago, etc., R. Co.,

70 Mich. 549, 38 N. W. 463.

21. Harper v. Barnard, 99 Iowa 159, 68
N. W. 599 (circumstances held sufficient to

warrant a finding that the traveler was not
negligent) ; Muscarro v. New York Cent.,

etc., R. Co., 192 Pa. St. 8, 23 Atl. 527; Penn-
sylvania R. Co. V. Miller, 99 Fed. 529, 39
C. C. A. 642 (holding that where plaintiff

was struck by a train while driving across a
railroad track in the night-time during a
storm of rain and sleet, the question whether
he was negligent in failing to see the train
is properly left to the jury, although there
is evidence that in the daytime under ordi-

nary circumstances an approaching train

could be seen for a considerable distance )

.

And see infra, X, E, 14, g, (xi), (d), (8),

(g)-
32. Illinois.— Chicago, etc., R. Co. v. Han-

sen, 166 111. 623, 46 N. E. 1071.
Indiana.— Oleson v. Lake Shore, etc., R.

Co., 143 Ind. 405, 42 N. E. 736, 32 L. R. A.
149.

Kansas.— Chicago, etc., R. Co. v. Fisher,

49 Kan. 460, 30 Pac. 462.

New Jersey.— West Jersey R. Co. v. Ewan,
55 N. J. L. 574, 27 Atl. 1064, nonsuit proper.
New York.— Heaney v. Long Island R. Co.,

112 N. Y. 122, 19 N. E. 422 [reversing 9
N. Y. St. 707] (as a matter of law) ; Vahue
V. New York Cent., etc., R. Co., 18 N. Y.
App. Div. 452, 46 N. Y. Suppl. 359 (nonsuit
proper) ; Manley v. New York Cent., etc., R.
Co., 18 N. Y. App. Div. 420, 45 N. Y. Suppl.
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trains,^' particularly where the traveler is familiar with the crossing and knows
that trains frequently pass and are likely to pass at any moment.^* It has

been held, however, that a failure to wait until the smoke and dust have cleared

away is not negUgence as a matter of law.^°

(j) Standing Cars. Where the view of a traveler is obstructed by standing

cars, he is negligent if he attempts to cross without exercising proper care in

looking and listening, or if necessary, in stopping to look and Usten for an approach-

ing train as soon as it can be seen,^" as immediately after passing the standing

cars which obstruct his view,^' although the question whether or not he is so

negUgent depends upon the circumstances of the particular case and is usually

for the jury.^'

(k) Covering Head or Muffling Ears. If the obstruction to a traveler's sight

1108 (nonsuit) ; Lortz v. New York Cent.,

etc., E. Co., 83 Hun 271, 31 N. Y. Suppl.
1033; Foran v. New York Cent., etc., R. Co.,

64 Hun 510, 19 N. Y. Suppl. 417 [affirmed
in 147 N. Y. 718, 42 N. E. 722] (holding
that where one drives on a railroad crossing

when tlie smoke which has suddenly descended
from a neighboring factory obscures the view
which he would otherwise have of an ap-

proaching train, lie cannot recover for in-

juries from a collision with the train) ; Mc-
Namara v. New York Cent., etc., R. Co., 19

JST. Y. Suppl. 497 (nonsuit) ; Whalen f. New
York Cent., etc., R. Co., 15 N. Y. Suppl. 941
laffirming 58 Hun 431, 12 N. Y. Suppl.
527].

Ohio.— Baltimore, etc., R. Co. i. McClellan,
69 Ohio St. 142, 68 N. E. 816 (verdict for de-

fendant directed) ; Pittsburgh, etc., R. Co. v.

Peters, 1 Ohio Cir. Ct. 34, 1 Ohio Cir. Dec.
20 [affirmed in 17 Wkly. L. Bui. 247] (hold-

ing that such conditions impose greater care
on the traveler to use his senses to ascertain
whether a train is approaching).

Pennsylvania.— Hovenden v. Pennsylvania
R. Co., 180 Pa. St. 244, 36 Atl. 731 [affirming
13 Montg. Co. Rep. 9] (nonsuit proper) ;

Beynon v. Pennsylvania R. Co., 108 Pa. St.

642, 32 Atl. 84 [affirming 3 Pa. Dist. 308]
(holding that a, traveler who attempts to

cross without waiting for the smoke to rise

cannot recover for his injuries, although the
train is running forty miles an hour with-
out warning or headlight, it being at dusk).

Washington.-^ Baker v. Tacoma Eastern R.
Co., 44 Wash. 575, 87 Pac. 826, contributory
negligence as a matter of law.

United States.— McCrory v. Chicago, etc.,

R. Co., 31 Fed. 531, nonsuit.
See 41 Cent. Dig. tit. " Railroads," § 1066.
23. Flemming v. Western Pac. R. Co., 49

Cal. 253.

24. Oleson b\ Lake Shore, etc., R. Co., 143
Ind. 435, 42 N. E. 736, 32 L. R. A. 149;
Chicago, etc., R. Co. v. Fisher, 49 Kan. 460,
30 Pac. 462.

25. Chicago, etc., R. Co. v. Hansen, 166
111. 623, 46 N. E. 1071.

26. Gulf, etc., R. Co. v. Younger, (Tex.
Civ. App. 1897) 40 S. W. 423, holding that,

notwithstanding the presence of box cars on
a side-track obstructing the view of one ap-
proaching the crossing, such person cannot
recover for a collision if his failure to look
for a train as soon as he could have seen one

[65]

was a want of ordinary care under the cir-

cumstances and contributed to the accident.

27. Arkansas.— St. liOuis, etc., R. Co. v,

Hitt, 76 Ark. 227, 88 S. W. 908, 990; Little

Rock, etc., R. Co. v. CuUen, 54 Ark. 431, 16
S. W. 169.

Georgia.— Ashworth r. East Tennessee, etc.,

R. Co., 97 Ga. 306, 23 S. B. 86.

Michigan.— Lau v. Lake Shore, etc., R. Co.,

120 Mich. 115, 79 N. W. 13, failure of bicycle

rider to alight, and look and listen.

Minnesota.— Weyl v. Chicago, etc., R. Co.,

40 Minn. 350, 42 N. W. 24, failure to see

train, although having opportunity to do
so after passing cars.

Missouri.—^Harlan 'e. St. Louis, etc., R.
Co., 64 Mo. 480.

North Carolina.— Daily v. Richmond, etc.,

R. Co., 106 N. C. 301, 11 S. E. 320, verdict
directed for defendant, where plaintiff did nbt
stop or look up after passing cars, although
there was a clear space before reaching
track.

Pennsylvania.— Mankewicz v. Lehigh Val-
ley R. Co., 214 Pa. St. 386, 63 Atl. 604 [af-
firming 31 Pa. Co. Ct. 565] ; Keppleman v.

Philadelphia, etc., R. Co., 190 Pa. St. 333,
42 Atl. 697 (without stopping and looking) ;

Damikas v. Standard Steel Car Co., 15 Pa.
Dist. 719.

United States.— Hines v. Texas, etc., R. Co.,

119 Fed. 157, 55 C. C. A. 654, negligence as
a matter of law.

See 41 Cent. Dig. tit. " Railroads," § 1067.
28. White v. Southern Pac. Co., 122 Cal.

305, 54 Pac. 956; Louisville, etc., R. Co. v.

Patchen, 167 111. 204, 61.3, 47 N. E. 368, 828
[affirming 66 111. App. 206] (holding that it

is not error to refuse to charge that if there
were on side-tracks cars which obstructed the
view of an approaching train, such fact im-
posed' on deceased the duty of exercising
higher care and that if he failed to do so

plaintiff cannot recover, since the question of

deceased's negligence is for the jury) ; Cleve-

land, etc., R. Co. V. Penketh, 27 Ind. App.
210, 60 N. E. 1095 (holding that a bicycle

rider whose view is obstructed by standing
cars is not guilty of contributory negligence
as a matter of law, in failing to stop and
alight) ; Haupt v. New York Cent., etc., R.
Co., 20 Misc. (N. Y.) 291, 45 N. Y. Suppl.
666 [reversing 18 Misc. 594, 42 N. Y. Suppl.
477]. Arid see infra, X, F, 14, g, (xi), (d),

(8), (g).

[X, F, 10, d, (II), (k)]
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or hearing is caused by coverings or mufflers over his head or ears, his duty of

looking or hstening for approaching trains is proportionately increased; and if

he fails to exercise ordinary care under the circumstances in looking or listening/*

particularly where there is an opportunity to see or hear the approaching train/"

he cannot recover damages, although the railroad company is negUgent in failing

to give the proper signals,^' or in running at an unlawful rate of speed.^^

(l) Riding in Covered Vehicle. That one is travehng in a covered vehicle

which interferes with his sight or hearing does not excuse him from looking or

hstening for approaching trains, but rather increases his duty in this respect;

and if in such a case he fails to exercise ordinary care in the use of his senses to

ascertain an approaching train, he is guilty of contributory negligence, ^^ as where
he drives on the crossing at a rapid rate of speed without looking or hstening

Circumstances not showing contributory
negligence as to looking and listening when
passing standing cars see Pittsburgh, etc., E.
Co. V. Burton, 139 Ind. 357, 37 N. E. 150,
38 N. E. 594; Cincinnati, etc., R. Co. v.

Grames, 8 Ind. App. 112, 34 N. E. 613, 37
N. E. 421; Van Nostrand v. Long Island E.
Co., 51 N. Y. App. Div. 608, 64 N. Y. Suppl.
77 (obeying instructions of fellow workman
stationed to look and listen) ; IngersoU v.

New York Cent., etc., R. Co., 4 Hun (N. Y.)

277, 6 Thomps. & C. 416 [affirmed in 66 N. Y.
612]; Houston, etc., E. Co. v. Byrd, (Tex.
Civ. App. 1901) 61 S. W. 147; Houston, etc.,

R. Co. V. Pereira, (Tex. Civ. App. 1898) 45
S. W. 767 (holding that driving upon the
track at a slow gallop while talking and
laughing with companions and failing to stop
before driving upon the track does not neces-

sarily constitute contributory negligence) ;

Northern Pae. E. Co. v. Holmes, 3 Wash.
Terr. 202, 543, 14 Pac. 688, 18 Pac. 76
(holding that a failure to stop, look, and
listen before crossing, where the traveler's

view is partly obstructed by the ears, is not
in itself such contributory negligence as will

take the case from the jury )

.

29. Illinois.— Chicago, etc., E. Co. v. Bar-
ber, 15 111. App. 630, failing to look where
ears are covered.

Xcw York.— Nicholson v. Erie R. Co., 41
N. Y. 525, holding that one familiar with the
locality Is guilty of negligence in approaching
and stopping upon a track during a high wind
with his hat over his face and without look-

ing in the direction from which he is struck.
Pennsylvania.—Hanover R. Co. v. Coyle, 55

Pa. St. 396, holding that a failure of a muffled

traveler to look out or stop at a place where
one could not see up and down the track until

within sixteen feet of it is negligence.

Wisconsin.— Phillips v. Milwaukee, etc., R.
Co., 77 Wis. 349, 46 N. W. 543, 9 L. R. A.
521 (holding, however, that where the day was
cold and stormy and the traveler had a shawl
about his head and had already passed sev-

eral cars going in the opposite direction from
those that struck him, and had no reason to

suppose that they would return so shortly

on another track, the jury was justified in

linding that he was not in want of ordinary

care when he undertook to cross the track)
;

Gunn r. Wisconsin, etc., R. Co., 70 Wis. 203,

35 N. W. 281 (holding that a muffled driver

is guilty of gross contributory negligence in

[X, F, 10, d, (II), (k)]

driving on a crossing with his back turned in

the direction of the most dangerous approach
to the crossing )

.

United States.— Shatto l: Erie E. Co., 121
Fed. 678, 59 C. C. A. 1, holding that a failure

to stop where the traveler's ears are covered
up and his view is obstructed is contributory
negligence as a matter of law.

See 41 Cent. Pig. tit. " Railroads," § 1068.
30. Elaker v. New Jersey Mialand R. Co.,

30 N. J. Eq. 240 ; Salter v. Utica, etc., R. Co.,

75 N. Y. 273 [reversing 13 Hun 187] (holding
that it is contributory negligence for one with
his ears covered up to fail to look until too

late, where with uncovered ears he could have
heard the rumbling of a train twelve hundred
feet distant) ; Texas, etc., R. Co. v. Fuller, 5

Tex. Civ. App. 660, 24 S. W. 1090 (failure to
look for approaching engine in plain view for

one half a mile where the traveler's ears are
covered up).

31. Texas, etc., R. Co. v. Fuller, 5 Tex.

C^v. App. 660, 24 S. VV. 1090.
33. Texas, etc., R. Co. v. Fuller, 5 Tex.

Civ. App. 660, 24 S. W. 1090.

33. Smith v. Maine Cent. R. Co., 87 Me.
3SC, 32 Atl. 967 (holding that it is contribu-

tory negligence for one while driving in a
covered wagon on a rainy evening to fail to

stop to look and listen) ; Brickell v. New
York Cent., etc., R. Co., 120 N. Y. 290, 24
N. E. 449, 17 Am. St. Rep. 648 [affirming 12
N. Y. St. 450] ; Whalen v. New York Cent.,

etc., R. Co., 58 Hun (N. Y.) 431, 12 N. Y.
Suppl. 527 [affirmed in 15 N. Y. Suppl. 941]
(failure to stop before crossing or to make
some effort to see otherwise than straight

ahead) ; Glendening v. Sharp, 22 Hun (N. Y.)

78 (nonsuit proper) ; New York, etc., R. Co.

V. Kellam, 83 Va. 851, 3 S. E. 703 (holding

that where the travelei" neglected to look out
from his covered carriage until the horse
was on the track, an instruction that no fail-

xire on the part of the railroad company to

do its duty could excuse the failure of such
traveler to use his sense of sight and hear-

ing, is proper) ; Nash v. Richmond, etc., R.
Co., 82 Va. 55; Work v. Chicago, etc., R. Co.,

105 Fed. 874, 45 C. C. A. 101.

Failure to let down a buggy top before
starting up after stopping at a sign-board of
a railroad crossing and looking both ways
for trains Is not negligence as a matter of
law. Stakus v. New York Cent., etc., B. Co.,

79 N. y. 464.



RAILROADS [33 Cye.J 102T

for approaching trains.^* This rule is especially applicable where the traveler

in such vehicle is familiar with the crossing and with the running of trains thereat/^

and there is an opportunity to see or hear an approaching train in time to stop

in a place of safety.^"

e. Reliance Upon Preeautions of Railroad Company — (i) /iV General. As
a general rule a traveler approaching a railroad crossing in the exercise of ordinary

care is not bound to anticipate negligence on the part of the railroad company;''
but on the other hand he has a right to assume that the company will operate its

road or trains with the cA'e and vigilance required by law or custom/* unless

the circumstances indicate that it will not do so.'" This right, however, is not
an unquahfied one; and if the traveler goes upon the crossing without taking

proper precautions under ordinary circumstances, the fact that he relies upon
the usual or proper precautions on the part of the railroad company will not
excuse him,"" as where he fails to exercise ordinary care and prudence in looking

and listening for an approaching train in reliance upon a custom of the company
to side-track its trains at that point,*' or in rehance upon the usual custom of the

company as to the order of running its trains.*^

34. Keesey u. Lake Erie, etc., K. Co., 104
111. App. 019; Terre Haute, etc., R. Co. v.

Clark, 73 Ind. 168. And see supra, X, F, 10,

d, (II), (E).

35. Swanger v. Chicago, etc., R. Co., 132 Iowa
32, 109 N. W. 308 ( contributory negligence as

a matter of law) ; Rheiner v. Chicago, etc., R.
Co., 36 Minn. 170, 30 N. W. 548; Allen v.

New York Cent., etc., R. Co., 92 Hun (N. ¥.1

589, 36 N. Y. Suppl. 624; Horn f. Baltimore,
etc., R. Co., 54 Fed. 301, 4 C. C. A. 346.

36. Allen c. Maine Cent. R. Co., 82 Me. Ill,

19 Atl. 105; Rheiner r. Chicago, etc., R. Co.,

36 Minn. 170, 30 N. W. 548; Brickell v. New
York Cent., etc., R. Co., 120 N. Y. 290, 24
N. E. 449, 17 Am. 6t. Rep. 648 [affirming
12 N. Y. St. 450] ; Allen v. New York Cent.,

etc., R. Co., 92 Hun (N. Y.) 589, 36 N. Y.
Suppl. 624; Glendening r. Sharp, 22 Hun
(N. Y.) 78; Work v. Chicago, etc., R. Co.,

105 Fed. 874, 45 C. C. A. 101.

37. Atlanta, etc., R. Co. r. Lovelace, 121
Ga. 487, 49 S. E. 607; O'Connor v. Missouri
Pac. R. Co., 94 Mo. 150, 7 S. W. 106, 4
Am. St. Rep. 364 (holding that a traveler
must use his eyes and ears as an ordinarily
prudent person, but is not bound to antici-

pate an act of negligence on the part of the
railroad company) ; Lang v. Missouri Pac.
R. Co., 115 Mo. App. 489, 91 S. W. 1012.

38. Alabama.— Birmingham Southern R.
Co. r. Powell, 136 Ala. 232, 33 So. 875.

Illinois.— Chicago, etc., R. Co. v. Pulliam,
111 III. App. 305 [affirmed in 208 111. 456,
70 N. E. 460] ; Chicago, etc., R. Co. r. Kelly,

80 111. App. 675. Compare Illinois Cent. R.
Co. V. Batson, 69 111. App. 233.

Missouri.— Lang v. Missouri Pac. R. Co.,

115 Mo. App. 489, 91 S- W. 1012.
Nebraska.— Schwanenfeldt v. Chicago, etc.,

R. Co., (1908) 115 N. W. 285.
2few York.— Cranch v. Brooklyn Heights R.

Co., 107 N. Y. App. Div. 341, 95 N. Y. Suppl.
169.

Ohio.— Wheeling, etc., R. Co. v. Parker, 29
Ohio Cir. Ct. 1 ; Baltimore, etc., R. Co. v.

Van Horn, 21 Ohio Cir. Ct. 337, 12 Ohio Cir.

Dec. 106 ; Watson v. Erie R. Co., 10 Ohio S. &
C. PI. Dec. 454, 8 Ohio N. P. 18.

Texas.— International, etc., R. Co. v. Mitch-
ell, (Civ. App. 1901) 60 S. W. 996.

Washington.— Steele v. Northern Pac. R.
Co., 21 Wash. 287, 57 Pac. 820, holding that
a railway company cannot impute a want of

vigilance to one injured by it, if that want
of vigilance is in consequence of an omission
of its duty.

United States.-— Wabash, etc., R. Co. v.

Central Trust Co., 23 Fed. 738.
Where a railroad company expressly or

impliedly invites a. drayman engaged in un-
loading a car to use a certain crossing, the
drayman is under no obligation to exercise

ordinary care in selecting a crossing; he hav-
ing a right, in the absence of knowledge to

the contrary, to assume that the company
has made the crossing reasonably safe. Cow-
ans f. Ft. Worth, etc., R. Co., 40 Tex. Civ.

App. 539, 89 S. W. 1116.

Where view is obstructed.—^A person ap-
proaching a private crossing where the view
is obstructed by cars standing on a side-track
has a right to assume that the railroad com-
pany will use more than ordinary care in

approaching the crossing. Thomas r. Dela-
ware, etc., R. Co., 8 Fed. 729, 19 Blatchf.
533.

39. Birmingham Southern R. Co. v. Powell,
136 Ala. 232, 33 So. 875.
40. California.— Hutson v. Southern Cali-

fornia R. Co., 150 Cal. 701, 89 Pac. 1093.
Louisiana.— White v. Vicksburg, etc., R.

Co., 42 La. Ann. 990, 8 S. W. 475.

Massachusetts.— Walsh v. Boston, etc., R.
Co., 171 Mass. 52, 50 N. E. 453, holding that
negligence on the part of the servants of a
railroad corporation will not excuse negli-

gence on the part of the person injured by
the corporation.

Ohio.— Watson v. Erie R. Co., 10 Ohio S. &
C. PI. Dec. 454, 8 Ohio N. P. 18.

Virginia.— Smith v. Norfolk, etc., R. Co.,

107 Va. 725, 60 S. E. 56.

United States.— Wabash, etc., R. Co. v.

Central Trust Co., 23 Fed. 738.

41. Rich V. Evansville, etc., R. Co., 31 Ind.

App. 10, 66 N. E. 1028.

42. Nixon c. Chicago, etc., R. Co., 84 Iowa

,rx, F, 10, e. (i)]
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(ii) Signals, Flagmen, and Gates at Crossings. V/here a railroad

company maintains a flagman, gates, or other signals or warnings at a railroad

crossing whether voluntarily,*^ or by law or custom, the public generally has a
right to presume that these safeguards will be reasonably maintained and
attended,** and in the absence of knowledge to the contrary,*^ the fact that the
gates are open," or automatic bells not ringing,*' or that the flagmen is absent
from his post or if present is not giving a warning of danger,*' is an assurance of

safety and an implied invitation to cross upon which a traveler famihar with
the crossing may rely and act within reasonable limits, on the presumption that
it is safe for him to go on the crossing. The extent to which a traveler may rely

331, 51 X. W. 157; Bush v. Union Pac. R.
Co., 62 Kan. 709, 64 Pac. 624, holding that
one who is familiar witli and relies on a rule
of the company which prohibits trains from
following one another within ten minutes is

guilty of contributory negligence in going on
the track without looking and listening for

an approaching train, although the train
which causes the injury is " a wild train,"

and following the preceding one within one or

two minutes.
43. Dolph V. New York, etc., R. Co., 74

Conn. 538, 51 Atl. 525; Martin v. Baltimore,
etc., R. Co., 2 Marv. (Del.) 123, 42 Atl.

442.

44. Chicago, etc., R. Co. v. Blaul, 175 111.

183, 51 N. E. 895 [affirming 70 111. App.
518] ; Chicago, etc., R. Co. v. Clough, 134
111. 586, 25 N. E. 664, 29 X. E. 184; Chicago,
etc., R. Co. V. Wright, 120 111. App. 218;
Pittsburg, etc., R. Co. r. Smith, 110 111. App.
154 [reversed on other grounds in 207 111.

486, 69 N. E. 873], holding that it is the
flagman's duty to know of the approach of

trains and to give timely warning to all per-

sons attempting to cross the railroad tracks
and that the public have a right to rely upon
a reasonable performance of that duty.

45. Chicago, etc., R. Co. v. Blaul, 175 111.

183, 51 N.'E. 895 [affirming 70 111. App.
518]; Sights v. Louisville, etc., R. Co., 117
Ky. 436, 78 S. W. 172, 25 Ky. L. Rep.
1548.

46. Illinois.— Chicago, etc., R. Co. v. Red-
mond, 70 111. App. 119; Pennsylvania Co. v.

Swan, 37 111. App. 83.

Indiana.— Pennsylvania Co. i. Stegemeier,
118 Ind. 305, 20 N. E. 843, 10 Am. St. Rep.
136; Indianapolis Union R. Co. v. Neu-
baucher, 16 Ind. App. 21, 23 jST. E. 476, 44
N. E. 669.

Kentucky.— Sights v. Louisville, etc., R.
Co., 117 Ky. 436, 78 S. W. 172, 25 Ky. L.

Rep. 1548.

Minnesota.— Stegner v. Chicago, etc., R.
Co., 94 Minn. 166, 102 iN. W. 205; Woehrle
V. Minnesota Transfer R. Co., 82 Minn. 165,

84 N. W. 791, 52 L. R. A. 348.

New York.— Kane « New York, etc., R.
Co., 132 N. Y. 160, 30 N. E. 256 [affirming
9 N. Y. Suppl. 879] ; Oldenburg v. New York
Cent., etc., R. Co., 124 N. Y. 414, 26 N. E.
1021 [affirming 9 N. Y. Suppl. 419, 11 N. Y.
Suppl. 689] ; Lindeman v. New York Cent.,

etc., R. Co., 11 N. Y. St. 837; Fitzgerald v.

Long Island R. Co., ION. Y. St. 433.

Ohio.— Cleveland, etc., R. Co. v. Schneider,

45 Ohio St. 678, 17 N. E. 321.

[X, F, 10, e, (ll)]

Pennsylvania.— Conway v. Philadelphia,

etc., R. Co., 17 Phila. 71.

Texas.— San Antonio, etc., R. Co. v. Votaw,
(Civ. App. 1904) 81 S W. 130.

See 41 Cent. Dig. tit. " Railroads," § 1072.

47. Cleveland, etc., R. Co. v. Heine, 28
Ind. App. 163, 62 N. E. 455.

48. Connecticut.— Dolph v. New York, etc.,

R. Co., 74 Conn. 538, 51 Atl. 525.

Delaware.— Martin v. Baltimore, etc., R.
Co., 2 Marv. 123, 42 Atl. 442.

Illinois.— Chicago, etc., R. Co. r. Blaul,

175 111. 183, 51 N. E. 895 [affirming 70 111.

App. 518] ; Chicago Junction R. Co. v. Mc-
Anrow, 114 111. App. 501, holding that where
the flagman is at his nost with his flag in

his hand a traveler approaching a crossing

has the right to rely upon the presence of

such flagman and his failure to warn him
of an approaching train as a notice to him
that no train is close at hand and as an
invitation to make the crossing so far as an
approaching train is concerned.

Indiana.— Pennsylvania Co. c. Stegemeier,

118 Ind. 305, 20 N. E. 843, 10 Am. St. Rep.
136.

Kentucky.— Sights r. Louisville, etc., R.
Co., 117 Ky. 436, 78 S. W. 172, 25 Ky. L.

Rep. 1548.
Massachusetts.— Robbins r. Fitchburg R.

Co., 161 Mass. 145, 36 N. E. 752, holding

that one is not guilty of contributory negli-

gence as a matter of law in going upon a
railroad crossing if he sees as he approaches
the crossing a flagman whom he knows to be
stationed there, standing at the crossing with-

out a flag.

Minnesota.— Woehrle v. Minnesota Trans-
fer R. Co., 82 Minn. 165, 84 N. W. 791, 52
L. R. A. 348.

Missouri.— McNamara v. Chicago, etc., R.
Co., 126 Mo. App. 152, 103 S. W. 1093.

New Jersey.— Berry v. Pennsylvania R.
Co., 48 N. J. L. 14], 4 Atl. 303.

Neto York.— Leonard v. New York Cent.,

etc., R. Co., 42 N. Y. Super. Ct. 225 ; Manley
V. New York Cent., etc., R. Co., 18 Misc.

502, 42 N. Y. Suppl. 1076. But see McGrath
V. New York Ce-ot., etc., R. Co., 59 N. Y.
468, 17 Am. Rep. 359.

Ohio.— Lake Shore, etc., R. Co. v. Johnston,
25 Ohio Cir. Ct. 41, holding that where a per-

son approaches a crossing after the watch-
man at that point has gone off' duty and is

misled by the absence of signals or warnings
irom the watchman whom he believes to be
still stationed at the crossing and omits the
exercise of extraordinary vigilance before at-
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on such assurance is a question of fact/" and while ordinarily the same degree

of care and vigilance is not required of a traveler under such circumstances as

otherwise,^" he has no right to rely exclusively upon such circumstances/' nor

will such presumption or assurance excuse the traveler from using every reason-

able precaution that an ordinarily prudent man would use under Uke circum-

stances.^^ Such facts as the absence or presence of a flagman, or that the gates

are open/' or that the automatic bells are ringing or not ringing/* are

merely facts to be considered in determining whether the traveler exercises the

tempting to cross, he is not for that reason
guilty of contributory negligence.

See 41 Cent. Dig. tit. " Kailroads," % 1072.
49. Arkansas.— St. Louis, etc., R. Co. v.

Amos, 54 Ark. 159, 15 S. W. 362.
Illinois.— Illinois Cent. E. Co. v. Lind-

gren, 80 111. App. 609.

Iowa.— Spencer v. Illinois Cent. E. Co.,

29 Iowa 55, holding that a, flagman's signal
or other indications from the movements
of the passers in the thoroughfare may be
sufficient to justify an attempt to cross with-
out stopping to look and listen.

Massachusetts.— Walsh v. Boston, etc., R.
Co., 171 Mass. 52, 50 N. E. 453; Tilton v.

Boston, etc., E. Co., 169 Mass. 253, 47 N. E.
998.

Minnesota.— Woehrle v. Minnesota Trans-
fer E. Co., 82 Minn. J 65, 84 N. W. 791, 52
L. R. A. 348.

Missouri.— O'Keefe v. St. Louis, etc., E.
Co., 108 Mo. App. 177, 83 S. W. 308, holding
that where a traveler, after looking and see-

ing the gates up and motionless and no train
in sight and hearing no bell rung attempts
to cross and is struck by the gates being
lowered, he is not guilty of contributory
negligence as a matter of law.

Ohio.— Cincinnati, etc., E. Co. v. Taylor,
27 Ohio Cir. Ct. 757.

Pennsylvania.— Fennell v. Harris, 184 Pa.
St. 578, 39 Atl. 491.

See 41 Cent. Dig. tit. "Railroads," § 1072;
and infra, X, F, 14, g, (xi), (e).

50. Kane v. New York, etc., E. Co., 132
N. y. 160, 30 N. E. 256 [affirming 9 N. Y.
Suppl. 879] ; Eangelev v. Southern E. Co.,

95 Va. 715, 30 S. E. 386.

51. Smith V. Wabasli E. Co., 141 Ind. 92,

40 N. E. 270 (holdinj^ that one approaching
a railroad crossing has no right to rely for

his protection solely on the custom of the

company to have a flagman at the crossing) ;

Woehrle v. Minnesota Transfer E. Co., 82
Minn. 165, 84 N. W. 791, 52 L. E. A.
348.

52. Delaware.— Martin v. Baltimore, etc.,

R. Co., 2 Marv. 123, 42 Atl. 442.

Illinois.— YVa.ha.sh R. Co. v. Smillie, 97 111.

App. 7, holding that the mere fact that a
flagman is kept by a railroad company at a

crossing in a city will not alone excuse the

want of ordinary care in other respects by a

person about to pass over the track if the

circumstances are such that an ordinary per-

son would naturally use his senses of sight

and hearing to observe other indications of

the approach of a train in the absence of

signals by the flagman.
^Indiana.— Pennsylvania Co. v. Stegemeier,

118 Ind. 305, 20 N. B. 843, 10 Am. St. Rep.
136.

Ohio.— Cincinnati, etc., E. Co. v. Levy, 28
Ohio Cir. Ct. 23.

Virginia.— Eangeley o. Southern E. Co.,

95 Va. 715, 30 S. E. 386.

See 41 Cent. Dig. tit. " Eailroads," § 1072.
Descending gates.— Where a traveler in a

buggy at a railroad crossing has passed over
the track and one arm of the gate in front

of him is allowed by the gate-keeper to de-

scend across the buggy, the fact of his con-

tributory negligence should be confined to

the care exercised by him to avoid the injury

at and after the time when the gate arm be-

gan to descend. Sager v. Atchison, etc., E.
Co., 70 Kan. 504, 79 Pac. 132.

53. District of Colurnbia.— Baltimore, etc.,

R. Co. V. Carrington, 3 App. Cas. 101.

Indiana.— Pennsylvania Co. v. Stegemeier,
118 Ind. 305, 20 N. E. 843, 10 Am. St. Rep.
136.

Kentucky.— Louisville Bridge Co. v. Mo-
roney, 106 S. W. 870, 32 Ky. L. Rep. 705.

Maine.— Hooper y. Boston, etc., E. Co., 81
Me. 260, 17 Atl. 64; State v. Boston, etc., B.
Co., 80 Me. 430, 15 Atl. 36.

Maryland.— Baltimore, etc., R. Co. v.

Stumpf, 97 Md. 78, 54 Atl. 978.

Massachusetts.— Ellis v. Boston, etc., E.
Co., 169 Mass. 600, 48 N. E. 839; Conaty V.

Xew York, etc., R. Co., 164 Mass. 572, 42
N. E. 103.

Minnesota.— Stegner v. Chicago, etc., R.
Co., 94 Minn. 166, 102 N. W. 205.

Missouri.— O'Keefe v. St. Louis, etc., E.
Co., 108 Mo. App. 177, 83 S. W. 308.

A'ew Jersey.— Shafer v. Lehigh Valley R.
Co., (Sup. 1907) 66 Atl. 1072.
tiew York.— Scaggs v. Delaware, etc.. Canal

Co., 145 N. Y. 201, 39 N. E. 716; Kane v.

New York, etc., R. Co., 132 N. Y. 160,

30 N. E. 256 [affirming 9 N. Y. Suppl.

879].
Pennsylvania.— Roberts v. Delaware, etc..

Canal Co., 177 Pa. St. 183, 35 Atl. 723; Lake
Shore, etc., E. Co. v. Frantz, 127 Pa. St. 297,
18 Atl. 22, 4 L. E. A. 389.

Virginia.— Eangeley v. Southern E. Co., 95
Va. 715, 30 S. E. 386.

See 41 Cent. Dig. tit. " Eailroads," § 1072.

That gates were up at another crossing
cannot he relied upon as a warning. Harvey
V. Erie R. Co., 210 Pa. St. 95, 97, 59 Atl. 691,
1119.

54. Cleveland, etc., R, Co. v. Heine, 28 Ind.
App. 163, 62 N. E. 455; Cincinnati, etc., E.
Co. V. Champ, 104 S. W. 988, 31 Ky. L. Eep.
1054; Tobias v. Michigan Cent. R. Co., 110
Mich. 440, 68 N. W. 234.

[X. F. 10, e, (n)]
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degree of care required in attempting to cross. Thus it has been held that the
presence of a flagman, gates, or other signals at a crossing and their indication of

safety does not relieve a traveler from looking and listening, ^^ or stopping, looking,

and listening,^" before crossing, although in some jurisdictions it is held otherwise."

Nor will such circumstances excuse a traveler for not avoiding a danger of which
he is conscious or which he has an opportunity of avoiding,'^^ as where he hears

or sees the approaching train and attempts to cross without taking the proper

precautions,^^ or where he has notice that the gates are not being operated,"" or

he has only seen a flagrdan at the crossing occasionally,"^ or where he misinterprets

signals given by a flagman stationed at the crossing."^'

Where the electric warning bell is out of
order at the time of the accident, it is error
to refuse to charge tliat if deceased is not
aware of the bell's faulty condition, such fact

may be considered by the jury as bearing
upon the question of his contributory negli-

gence. Tobias v. Michigan Cent. R. Co.j 110
Mich. 440, 68 N. W. 234.

55. Iowa.— Sala v. Chicago, etc., R. Co.,

85 Iowa 678, 52 N. W. 664.
Kentucky.— Dick v. Louisville, etc., R. Co.,

84 S. W. 725, 23 Ky. L. ..ep. 1068, holding,
however, that a failure to look and listen

is not negligence -per se where the railroad
company keeps a watchman and gates at the
crossing and the gates are up.

Maine.— Romeo v. Boston, etc., R. Co., 87
Me. 540, 33 Atl. 24, holding that where a
foot traveler's view of the tracks is unob-
structed and before attempting to cross he
neither looks nor listens, he cannot re-

cover, although gates maintained at the cross-

ing are temporarily in disuse and open.
Maryland.— Northern Cent. R. Co. v. State,

100 Md. 404, 60 Atl. 19, 107 Am. St. Rep.
439; Baltimore, etc., R. Co. v. Stumpf, 97
Md. 78, 54 Atl. 978, holding, however, that it

is negligence as a matter of law to fail to
stop as well as to look and listen.

Massachusetts.— Ellis r. Boston, etc., R.
Co., 169 Mass. 600, 48 N. E. 839; Merrigau
v. Boston, etc., R. Co., 154 Mass. 189, 28 N. E.
149.

Minnesota.— Schneider c. Northern Pac. R.
Co., 81 Minn. 383, 84 N. W. 124.

ISIeiD Jersey.— Shafor v. Lehigh Valley R.
Co., (Sup. 1907) 66 Atl. 1072; Van Riper v.

New York, etc., R. Co, 71 N. J. L. 345, 59
Atl. 26; Pennsylvania R. Co. v. Pfuelb, 60
N. J. L. 278, 37 Atl. 1100 [affirmed m 61
N. J. L. 287, 41 Atl. 1116] (holding that
the fact that the flagman at the gates has
neglected to let them down before the traveler
walks across does not absolve the traveler
from the duty of looking and listening)

;

Berry v. Pennsylvania R. Co., 48 N. J. L.

141, 4 Atl. 303.

fJeiD York.— Palmer v. New York Cent.,

etc., R. Co., 5 N. Y. St. 436 [affirmed in 112
N. Y. 234, 19 N. E. 678].
North Carolina.— Hodgin v. Southern R.

Co., 143 N. C. 93, 55 S. E. 413.

United States.— Union Pac. R. Co. v. Rose-
water, 157 Fed. 168, 84 C. C. A. 016.

See 41 Cent. Dig. tit. "Railroads," § 1072.

The failure of an automatic gong to ring

as usual when the train approaches a crossing

[X, F, 10, e, (ii)]

will not relieve a traveler from his duty to

look and listen if he has opportunity to do
so. Conkling r. Erie R. Co., 63 i<. J. L. 338,

43 Atl. 666.

56. Oldenburg v. New York Cent., etc., R.

Co., 124 N. Y. 414, 26 N. E. 1021 [affirming 9

N. Y. Suppl. 419, 11 X. Y. Suppl. 689];
Greenwood v. Philadelphia, etc., R. Co., 124
Pa. St. 572, 17 Atl. 188, 10 Am. St. Rep.
614, 3 L. R. A. 44; Crossman v. Pennsyl-
vania, etc., R. Co., 2 Chest. Co. Rep. (Pa.)

350.

57. Chicago, etc., R. Co. v. Clough, 134
111. 586, 25 N. E. 664, 29 N. E. 184 (holding
that where a flagman_is stationed at the cross-

ing to give warning of approaching trains,

travelers have a right to rely upon the rea-

sonable performance of his duty and need not

look and listen before going on the crossing) ;

Cleveland, etc., R Co. v. Schneider, 45 Ohio
St. 678, 17 N. E. 321 (holding that where
the gates are open the traveler need not stop

to look and listen) ; Smith i\ South Eastern
R. Co., [1896] 1 Q. B. 178, 60 J. P. 148, 65

L. J. Q. B. 219, 73 L. T. Rep. N. S. 614, 44
Wkly. Rep. 291 (holding that where a trav-

eler is misled by a gatekeeper's neglect of

duty into thinking that no train is coming
and that he is justified therefore in paying
no attention to whether a train is coming, he
is not guilty of want ol reasonable care)

.

58. Chicago, etc., R. Co. v. Sutherland, 88

111. App. 295; Cadwallader v. Louisville, etc.,

R. Co., 128 Ind. 518, 27 N. E. 161 ; Lamb v.

New York Cent., etc., R. Co., 18 N. Y. App.
Div. 579, 46 N. Y. Suppl. 404.

59. Chicago, etc., R. Co. v. Sutherland, 88

111. App. 295; Bjork v. Illinois Cent. R. Co.,

85 111. App. 269; Boutell v. Michigan Cent.

R. Co., 133 Mich. 486, 95 N. W. 568; Dawe v.

Flint, gtc, R. Co., 102 Mich. 307, 60 N. W.
838. And see infra, X, F, 10, g, (ii).

60. Stack ,-. New York Cent., etc., R. Co.,

96 N. Y. App. Div. 575, 89 N. Y. Suppl. 112;

\Veod V. New York Cent., etc., R. Co., 91 Hun
(N. Y.) 293, 36 N. Y. Suppl. 98, holding that

one familiar with the locality and having
knowledge of the fact that the railroad com-
pany is not accustomed to operate its gates

between certain hours who crosses the track
between those hours cannot rely vipon the

open gates as an assurance of safety.

61. Whalen v. New York Cent., etc., R.
Co., 58 Hun (N. Y.) 431, 12 N. Y. Suppl. 527
[afii.rmed in 15 N. Y. Suppl. 941].
62. Crossman v. Pennsylvania, etc., R. Co.,

2 Chest. Co. Rep. (Pa.) 350.
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(hi) Lights and Signals From Trains or Cars. A-person approaching

a railroad crossing with ordinary care has, in the absence of some evidence to

the contrary, a right to presume that the customary or statutory lights or signals

of the approach or movement of trains or cars will be given, "^ such as the sounding

of a bell or whistle,"^ or having a headlight or other proper hght or signal upon

the engine or cars; "^ or that a train or cars standing on or near the crossing will

not be moved without the proper signals being given; "^ and if the traveler is

misled by the lack of signals, '' as where having exercised due care and employed

his senses of sight and hearing he can neither see nor hear an approaching train,

he may presume that he can safely pass over and is not guilty of contributory

neghgence in attempting to cross upon that assumption/' This right, however.

63. California.— Eobinson v. Western Pac.

R. Co., 48 Cal. 409.

Illinois.— Cleveland, etc., R. Co. v. Bruce,

63 111. App. 233. See also Chicago, etc., R. Co.

V. Robinson, 8 111. App. 140 [reversed on
other grounds in 106 111. 142].

Indiana.— Baltimore, etc., R. Co. v. Con-
oyer, 149 Ind. 524, 48 N. E. 352, 49 N. E.

452; Evansville, etc., R. Co. v. Marohn, 6

Ind. App. 646, 34 N. E. 27.

Iowa.— Harper v. Barnards, 99 Iowa 159,

68 N. W. 539.

Massachusetts.— Lamoureux r. New York,
etc., E. Co., 169 Mass. 338, 47 N. E. 1009.

Missouri.— Crumpley v. Hannibal, etc., R.
Co., Ill Mo. 152, 19 S. W. 820; Tabor v.

Missouri Valley R. Co., 46 Mo. 353, 2 Am.
Rep. 517 ; Kennayde v. Pacific E. Co., 45 Mo. -

255; Lang j;. Missouri Pac. R. Co., 115 Mo.
App. 489, 91 S. W. 1012.

Nevada.— Bunting v. Central Pac. R. Co.,

14 Nev. 351, whpre view is obstructed.

New York.— Ernst v. Hudson River R. Co.,

35 N. y. 9, 90 Am. Deo. 761, 3 Abb. Pr. N. S.

82, 32 How. Pr. 61.

Pennsylvania.— Philadelphia, etc., R. Co. v.

Hagan, 47 Pa. St. 244, 86 Am. Dec. 541.

South Dahota.— Dougherty v. Chicago, etc.,

R. Co., 20 S. D. 46, 104 N. W. 672, holding that
one hearing no train because of an omission
of the crossing signal and seeing none because
of obstructions to view is not guilty of con-

tributory negligence in assuming that no
train is near and driving on the track.

Texas.— International, etc., R. Co. v.

Graves, 59 Tex. 330; Riviere v. Missouri, etc.,

R. Co., (Civ. App. 1897) 40 S. W. 1074.
Virginia.— Smith v. Norfolk, etc., R. Co.,

107 Va. 725, 60 S. E. 56.

See 41 Cent. Dig. tit. " Railroads," § 1073.
64. Elgin, etc., R. Co. v. Hoadley, 220 111.

462, 77 N. E. 151 [affirming 122 111. App.
165] ; Chicago, etc., E. Co. v. Gunderson, 174
111. 495, 51 N. E. 708 [affirming 74 111. App.
356] ; Chicago, etc., E. Co. v. Pulliam, 111
111. App. 305 [affirmed in 208 111. 456, 70
N. E. 228] ; St. Louis, etc., E. Co. v. Rawley,
106 111. App. 550; Pittsburgh, etc., R. Co. v.

McNeil, 34 Ind. App. 310, 69 N. E. 471 (hold-
ing that where a city ordinance makes it un-
lawful for persons managing a train of cars

to cause it to be run backward in or through
a city without providing a watchman on the
rear end thereof, one traveling on a street in

the city has a right, in the absence of some
warning or evidence to the contrary, to assume

that the company will obey the ordinance and
cause a bell to be rung to give warning of

the movement of the train) ; Weller v. Chi-

cago, etc., R. Co., 164 Mo. 180, 64 S. W. 141,

86 Am. St. Rep. 592; Smith v. Boston, etc.,

R. Co., 70 N. H. 53, 47 Atl. 290, 85 Am. St.

rep. 596. And see cases cited supra, note 63.

65. Weller v. Chicago, etc., E. Co., 164 Mo.
180, 64 S. W. 141, 86 Am. St.. Rep. 592;
Chicago, etc., R. Co. v. Sharp, 63 Fed. 532,

11 C. C. A. 337, holding that a traveler ap-

proaching a crossing on a dark night and
hearing a locomotive at a considerable dis-

tance is not bound to surmise that it may be

backing a train of flat cars toward the cross-

ing without lights or signals thereon.

66. See infra, X, F, 10, g, (I).

67. Eussell v. Carolina Cent. E. Co., 118

N. C. 1098, 24 S. E. 512 (holding that the

failure to give the usual whistle on approach-
ing a crossing is not only negligence on the

part of the railroad company, but relieves

one approaching the crossing from the im-
putation of contributory negligence if by rea-

son thereof he is misled into exposing himself
to danger and induced to cross the track be-

lieving it safe without stopping to look and
listen) ; Hinkle v. Richmond, etc., R. Co., 109
N. C. 472, 13 S. E. 884, 26 Am. St. E«p. 581
(holding that where the person injured would
not have ventured upon the track but for the
negligence of the engineer in failing to give

warning, the railroad company is liable, al-

though such person may have been careless in

exposing himself) ; Schweinfurth v. Cleveland,

etc., E. Co., 60 Ohio St. 215, 54 N. E. 89;
Baltimore, etc., R. Co. v. Van Horn, 21 Ohio
Cir. Ct. 337, 12 Ohio Cir. Dec. 106; Penn-
sylvania R. Co. V. Ogier, 35 Pa. St. 60, 78
Am. Dec. 322 (holding that the railroad com-
pany is liable for injuries to a traveler under
such circumstances, although the latter had a
full view of the track for some distance before

reaching it)

.

68. Baltimore, etc., R. Co. v. Conoyer, 149
Ind. 524, 48 N. E. 352, 49 N. E. 452; Chi-

cago, etc., E. Co. I'. La Porte, 33 Ind. App.
691, 71 N. E. 166; Hoggatt v. Evansville, etc.,

R. Co:, 3 Ind. App. 437, 29 N. E. 941; Lang
V. Missouri Pac. E. Co., 115 Mo. App. 489, 91
S. W. 1012; Evans v. Concord R. Corp., 66
N. H:. 194, 21 Atl. 105; Ernst v. Hudson
River R. Co., 35 N. Y. 9, 90 Am. Dec. 761, 3

Abb. Pr. N. S. 82. 32 How. Pr. 61 ; Pruey v.

New York Cent., etc., E. Co., 41 N. Y. App.
Div. 158, 58 N. Y. Suppl. 797 [affirmed in

[X, F, 10, e, (ni)]
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to presume that customary or statutory signals will be given is merely a circum-
stance to be considered in determining whether or not a traveler acted with proper
care under the circumstances, and does not reheve him from exercising ordinary
care to ascertain whether or not he can cross in safety/' such as looking and
listening,™ or if necessary stopping, looking, and listening for approaching

IGG X. Y. 616, 59 N. E. 1129] ; Donovan r.

Long Island R. Co., 67 Hun (N. Y.) 73, 22
jSf. Y. Suppl. 62; Skinner r. Prospect Park,
etc., R. Co., -22 N". Y. Snppl. 30 [affirmed in

140 X. Y. 621, 35 N. E. 891]. See also Inter-
national, etc., R. Co. V. Graves, 59 Tex. 330,
holding that if relying on such presumption,
a traveler attempts to cross, without knowl-
edge or means of knowledge of a train's ap-
proach, and is injured by the train by reason
of the failure to give proper signals, he is en-

titled to recover.

69. Illinois.— Wabash, etc., R. Co. v. Wal-
lace, 110 HI. 114.

Indiana.— New York, etc.. R. Co. v. Rob-
bins, 38 Ind. App. 172, 76 X. E. 804; Van
Winkle i. New York Cent., etc., R. Co., 34
Ind. App. 476, 73 X. E. 157; Pittsburgh, etc.,

R. Co. i:. McX'eil, 34 Ind. App. 310, 69 X. E.

471; Cleveland, etc., R. Co. f. Carey, 33 Ind.

App. 275, 71 X. E. 244; Evansville, etc.,

R. Co. V. Clements, 32 Ind. App. 659, 70 X. E.

554; Louisville, etc.. R. Co. v. Williams, 20
Ind. App. 576, 51 X. E. 128.

Kansas.—-Atchison, etc., R. Co. v. Hague,
54 Kan. 284, 38 Pac. 257, 45 Am. St. Rep.
278.

Kentucky.— Louisville, etc., R. Co. v.

Cleaver, 89 S. W. 494, 28 Ky. L. Rep. 497,

holding that one driving upon a railroad
crossing has no right to rely exclusively upon
the operatives of a train looking out for his
safety and giving him notice of his danger,
but that he must also look out for his own
safety.

Massachusetts.— Hambliu r. Xew York,
etc., R. Co., 195 ilass. 555, 81 X. E. 258.

Michigan.— Thomas v. Chicago, etc., R. Co.,

86 Mich. 496, 49 X. W. 547.
Minnesota.— Carlson r. Chicago, etc., R.

Co.. 96 Minn. 504, 105 X. W. 555, 113 Am.
St. Rep. 655, 4 L. R. A. X'. S. 349.

Missouri.— Weller v. Chicago, etc., R. Co.,

164 Mo. 180, 64 S. W. 141, 86 Am. St. Rep.
592; Gratiot v. Missouri Pac. R. Co., 116 Mo.
450, 21 S. W. 1094, 10 L. R. A. 189, (1891)
16 S. W. 384.

New Bar.ipshire.— Smith r. Boston, etc., R.
Co., 70 N. H. 53, 47 Atl. 290, 85 Am. St. Rep.
590.

New .Jersey.— Swansou i\ Xew Jersey Cent.

R. Co., 63 N. J. L. 605, 44 Atl. 852.

New Yort-.— Eaton i. Erie R. Co.. 51 N. Y.
544; Baxter v. Troy, etc., R. Co., 41 X^. y.
502; Havens c. Erie B. Co., 41 N. Y'. 296;
Wilcox V. Rome, etc., R. Co., 39 X. V; 358,
100 Am. Dec. 440; Ernst r. Hudson River R.
Co., 39 X. Y. 61, 100 Am. Dec. 405, 6 Transcr.
App. 35, 36 How. Pr. 84; Larsen p. U. S.

Mortgage, etc., Co., 104 N. Y. App. Div. 76,

93 N. Y. Suppl. 610; Krauss v. Wallkill Val-
ley R. Co., 69 Hun (X. Y.) 482, 23 N. Y.
Suppl. 432; Nash v. New York Cent., etc., R.

[X, F, 10, e, (in)]

Co., 1 X. Y. Suppl. 209 [affirmed in 117 X. Y'.

028, 22 X. E. 1128].

Ohio.— Cleveland, etc., R. Co. v. Elliott, 28

Ohio St. 340, holding that the omission to

ring the bell or sound the whistle is not
sufficient to authorize a recovery, if, notwith-

standing such omission, the party injured

might, by the exercise of ordinary care, have
avoided the accident.

Pennsylvania.— Philadelphia, etc., R. Co. v.

Hagan, 47 Pa. St. 244, 86 Am. Dec. 541.

South Carolina.— Harbert r. Atlanta, etc.,

R. Co., 78 S. C. 537, 50 S. E. 644; Gosa v.

Soutliern R. Co., 67 S. C. 347, 45 S. E. 8.10.

Texas.— ilissouri Pac. R. Co. c. Peay,

(1892) 20 S. W. 57; Gulf, etc., R. Co. v.

Hamilton, 17 Tex. Civ. App. 76, 42 S. W.
358; Austin, etc., R. Co. r. McElmurrv, (Civ.

App. 1895) 33 S. W, 249.

Virginia.— Smith v. Xorfolk, etc.. R. Co.,

107 Va. 725, 60 S. E. 56; Johnson c. Chesa-

peake, etc., R. Co., 91 Va. 171, 21 S. E. 238.

West Virginia.— Beyel v. Xewport News,
etc., R. Co., 34 W. Va. 538, 12 S. E. 532.

Vn ited States.— Cleveland, etc., R. Co. v.

Morton, 120 Fed. 936, 57 C. C. A. 226; Texas,
etc., R. Co. I'. Spradling, 72 Fed. 152, 18

C. C. A. 496.

See 41 Cent. Dig. tit. " Railroads," § 1073.
Where it is the custom of all trains to stop

before coming to a certain point, a person
crossing the track at that point is justified

in assuming that a train passing the point
with unabated speed will give warning of

such a course, and an omission to give any
warning may be considered on the question

of his negligence in attempting to cross.

Cranch c. Brooklyn Heights R. Co., 107 N. Y.
App. Div. 341, 95 X. Y. Suppl. 169.

70. Galifornia.— M.itteson v. Southern Pac.

R. Co., 6 Cal. App. 318, 92 Pac. 101.

Indiana.— Pittsburgh, etc., R. Co. c. West,
34 Ind. App. 95, 69 N. E. 1017; Rich v.

Evansville, etc., R. Co., 31 Ind. App. 10, 66
N. E. 1028.

Maryland.—Annapolis, etc., R. Co. i". State,

104 Md. 659, 65 Atl. 434.

Minnesota.— Carlson v. Chicago, etc., R.
Co., 96 Minn. 504, 105 X. W. 555, 113 Am.
St. Rep. 622, 1 L. R. A. N. S. 835.

Mi.'isouri.— Weller r. Chicago, etc.. R. Co.,

120 Mo. 635, 23 P. W. 1061, 25 S. W. 532,

holding that where the defense is contributory

jiegligence and the evidence is almost conclu-

sive that deceased drove recklessly on the

track, it is error to instruct that he had a
right to presume that the employees of the

company would use ordinaiy care in moving
trains and that he was not bound to antici-

pate the company's failure to ring the bell or
carry a light.

Veil) Jersey.— Swanson r. Southern R. Co.,

63 N. J. L. 605, 44 Atl. 852, holding that the
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trains. ^^ The question whether or not the traveler exercised such care under the

circumstances is usually a question for the jury." It has been held that a person

using a private crossing over a railroad in the vicinity of a public crossing has

the right to rely upon a giving of proper signals at the pubUc crossing.'^

(iv) Rate of Speed of Train. A person approaching the tracks at a

public crossing also has a right to presume, until the contrary is made apparent/*

that a train approaching the crossing will comply with a statute or ordinance

Umiting its rate of speed thereat, and that it will not run at a greater rate of speed. '^^

neglect of a railroad company to give warn-
ing of the approach of its trains even when
so gross as to amount to a declaration that
the way is safe for travelers upon the high-

way does not absolve a person about to cross
from the duty of making an independent ob-

servation for the purpose of ascertaining
whether or not a train is coming to the
crossing; and a failure in that regard is

ordinarily a failure to exercise that reason-

able degree of prudence which the law re-

quires of all persons when approaching these
places of known danger.

i^ew YorJc.— C'uHen v. Delaware, etc., Canal
Go., 113 N. Y. 667, 21 N. E. 71C; Baxter v.

Troy, etc., R. Co., 41 K. Y. 502; Havens v.

Erie R. Co., 41 N. Y. 296; Grippeu v. New
York Cent., etc., R. Co., 40 N. Y. 34; Beisiegel
V. New York Cent. R. Co., 40 N. Y. 9 ; Fisher
V. Central Vermont R. Co., 109 N. Y. App.
Div. 449, 95 N. Y. Suppl. 693.

Ohio.— Watson v. Erie R. Co., 10 Ohio
S. & C. PI. Dec. 454, 8 Ohio N. P. 18, holding
that a traveler at a eros&ing cannot rely upon
the presumption that the employees of a rail-

road company will give the statutory sig-

nals where a look would reveal to him that
his supposition is not true, that the train is

near him, and that his danger is imminent.
Houih Carolina.— Gosa. v. Southern R. Co.,

67 S. C. 347, 45 S. E. 810; Edwards v. South-
ern R. Co., 63 S. C. 271, 41 S. E. 458.

Texas.— International, etc., R. Co. v. Ed-
wards, 100 Tex. 22, 93 S. W. 106 [reversing
(Civ. App. 1905) 91 S. W. 640].
West Virginia.— Beyel v. Newport News,

etc., R. Co., 34 W. Va. 538, 12 S. B. 532.
Canada.— Miller v. Grand Trunk R. Co., 25

U. C. C. P. 389.
See 41 Cent. Dig. tit. " Railroads," § 1073.
71. Chesapeake, etc., R. Co. v. Vaughn, 97

S. W. 774, 30 Ky. L. Rep. 215 (not contribu-
tory negligence per se) ; Hearn v. New York,
etc., R. Co., 89 Md. 762, 43 Atl. 59 (holcJing
that the failure of trainmen to give required
signals does not excuse a traveler in a closed
vehicle from stopping, looking, and listening
before attempting'to cross) ; Gahagan v. Bos-
ton, etc., R. Co., 70 N. H. 441, 50 Atl. 146, 55
L. R. A, 426 ; Beyel v. Newport News, etc., R.
Co., 34 W. Va. 538, 12 S. E. 532.

72. Indiana.— Cincinnati, etc., R. Co. v.
Howard, 124 Ind. 280, 24 N. E. 892, 19 Am.
St. Rep. 96, 8 L. R. A. 593.
Keniuchy.— Pittsburgh, etc., R. Co. v.

Lewis, 38 S. W. 482, IS Ky. L. Rep. 957,
holding that a failure to stop, look, and listen
in reliance on the duty and custom of a rail-
road company to ring bells is not negligence
'per se.

Michigan.— Bond v. Lake Shore, etc., R.

Co., 117 Mich. 652, 76 N. W. 102, holding,

however, that in the particular case there was
not Buificidnt contradiction of testimony to

justify a submission to the jury.

Hfevada.— Bunting v. Central Pac. R. Co.,

14 Nev. 351.

United States.— St. Louis, etc., R. Co. v.

Barker, 77 Fed. 810, 23 C. C. A. 475 [affirmed

in 172 U. S. 643, 19 S. Ct. 879, 43 L. ed.

1181].

See 41 Cent. Dig. tit. "Railroads," § 1073;
and infra, X, F, 14, g, (xi), (E).

Although one knows of the approach of a
train which he cannot see on account of ob-

structions, he is not guilty of contributory

negligence as a matter of law in proceeding

to cross a track in the belief that he can do

so before there is any probability of the train

reaching the point, and in reliance upon its

stopping at the crossing and giving the sig-

nals required by law and running at a lawful
rate of speed. St. Louis, etc., R. Co. v.

Matthews, 34 Tex. Civ. App. 302, 79 S. W.
71.

73. Defrieze v. Illinois Cent. R. Co., (Iowa
1903) 94 N. W. 505. And see supra, X, F,

7, e, (II), text and note 82.

74. Stotler v. Chicago, etc., R. Co., 204
Mo. 619, 103 S. W. 1 ; Payne v. Chicago, etc.,

R, Co., 129 Mo. 405, 31 S. W. 885 (holding
that where it appears that plaintiff lived near
the crossing and knew that the company
habitually violated tlie ordinance as to the
rate of speed and that at the time of the
accident the train which was a regular sched-

uled one was moving at its usual rate of

speed, which was greater than that allowed
by ordinance, an instruction that plaintiff had
a right to presume that defendant would not
run its train at an unlawful rate of speed
was erroneous, such presumption being re-

butted by the evidence) : Sullivan v. Missouri
Pac. R. Co., 117 Mo. 214, 23 S. W. 149;
Southern R. Co. v. Stockdon, 106 Va. 693, 56
S. E. 713; Langhoff v. Milwaukee, etc., R. Co.,

19 Wis. 489.

If one sees or has reason to believe that the
train is running at a rate in excess of that
permitted by ordinance, he has no right to

risk his life on a presumption that the ordi-

nance is being observed. Green v. Missouri
Pac. R. Co., 192 Mo. 131, 90 S. W. 805.

75. Illinois.— Chicago, etc., R. Co. v. Gun-
derson, 174 111. 495, 51 N. E. 708 [affirming

74 111. App. 356] : Baltimore, etc., R. Co. v.

Then, 159 111. 535, 42 N. E. 971 [affirming

59 111. App. 561]; Chicago, etc., R. Co. v.

Wilson, 128 111. App. 88 [affirmed in 225 111.

50, 80 N. E. 56, 116 Am. St. Rep. 102] ; Chi-

[X, F, 10, e, (IV)]
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But the existence of such an ordinance or statute does not relieve a traveler

approaching the crossiag from exercising ordinary care,'" nor does the fact that a

train is run at an unlawful speed have this effect but is merely to be considered

in determining the question of his negUgence," the question whether or not the

traveler is negUgent under such circumstances being a question for the jury.'^

f. Effect of Direetions of Railroad Employees"— (i) Employees in

Charge of Train Obstructing Crossing. That a person attempting to

go over a railroad crossing which is obstructed by standing trains or cars is directed

or assured that it is safe to do so by a brakeman, conductor, or other employee

in charge of the train is also a matter to be considered in determining whether

the traveler exercised due care and caution in attempting to cross; and if in reUance

upon such direction or invitartion he exercises reasonable care in going over the

crossing he is not guilty of contributory negUgence.*" But even such an assur-

cago, etc., R. Co. v. Pulliam, 111 111. App. 305

[affirmed in 208 111. 456, 70 N. E. 460]

.

Iowa.— Schmidt i'. Burlington, etc., R. Co.,

75 Iowa 006, 39 N. W. 916 (holding that a

person who is a resident of a city in which
there is an ordinance limiting the rate of

speed of trains will be presumed to know
the ordinance and that he has a, right to

presume that it will be obeyed and is not

negligent in attempting to cross after seeing

the approaching train where he could have
passed safely had the train not been running
faster than allowed by such ordinance) ; Cor-

rell c. Burlington, etc., R. Co., 38 Iowa 120,

18 Am. Rep. 22.

Missouri.— Mockowik v. Kansas City, etc.,

R. Co., 196 Mo. 550, 94 S. W. 256; Sullivan

V. Missouri Pac. R. Co., 117 Mo. 2U, 23 S. W.
149.

Xorth Carolina.— Norton v. Xorth Carolina

R. Co., 122 X. C. 910, 29 S. E. 886.

Ohio.— Hart v. Devereux, 41 Oliio St. 565;
Baltimore, etc., R. Co. v. Van Horn, 21 Ohio
Cir. Ct. 337, 12 Ohio Cir. Dec. 106; Stoltz r.

Baltimore, etc., H. Co., 7 Ohio S. & C. PI. Dec.

435, holding that where a person believing

that he can make the crossing with safety and
assuming that the train is not running faster

than allowed by ordinance undertakes to cross

he is not negligent.

Oregon.—^ Kunz v. Oregon R. Co., (1907)
93 Pac. 141, (1908) 94 Pac. 504.

Virginia.—Southern R. Co. v. Stockdon, 106
Va. 093, 56 S. E. 713.

Wisconsin.— Langhofl i;. Milwaukee, etc., R.

Co., 19 Wis. 489.

United State,<<.— Farrell v. Erie R. Co., 138
Fed. 28, 70 C. C. A. 390.

See 41 Cent. Dig. tit. " Railroads," § 1074.

Compare Studlev !' St. Paul, etc., R. Co.,

48 Minn. 249, 51 N. W. 115, holding that a
traveler has no right to attempt to cross a
railroad track in front of an approaching
train at what is nothing more than a common
country crossing, although it is within the

limits of a city, or to use a part of the right

of way within such limits as a footpath, rely-

ing on the belief that the trains will be run
so as not to exceed the speed fixed by ordi-

nance.
76. Westerkamp v. Chicago, etc., R. Co.,

41 Colo. 290, 92 Pac. 687; Korrady r. Lake
Shore, etc., R. Co., 131 Ind. 261, 29 N. E.

[X, F, 10, e, (IV)]

1009; Nosier v. Chicago, etc., R. Co., 73 Iowa
268, 34 X. \V. 850.

77. Colorado.— Chicago, etc., R. Co. c.

Crisman, 19 Colo. 30, 34 Pac. 280.

Illinois.— Wabash, etc., R. Co. v. Weisbeck,
14 111. App. 525 ; Chicago, etc., R. Co. v. Rob-
inson, 9 III. App. 89.

llissouri.— Stotler r. Chicago, etc., R. Co.,

204 ilo. 619, 103 S. W. 1; Schmidt v. Mis-
souri Pac. R. Co., 191 ilo. 215, 90 S. W. 136,

3 L. R. A. N. S. 19G; Weller v. Chicago, etc.,

R. Co., 120 Mo. 635, 23 S. W. 1061, 21 S. W.
532, holding that wliere a person drove reck-

lessly on the track at a railroad crossing, it is

error to instruct that he had a right to pre-

sume that the employees of the company
would use reasonable care in moving trains

and that he was not bound to anticipate the
company's failure to run its train within a
limited rate of speed. See also DuflFy v. Mis-
souri Pac. R. Co., 19 Mo. App. 380.

S'eic York.— Calligan v. New York Cent.,

etc., R. Co., 59 N. Y. 651, holding that a
traveler has no right to omit the exercise of

proper care in crossing a railroad track upon
the assumption that a train is being run pre-

cisely in obedience to a city ordinance.

Wisconsin.— Langhoff r. ililwaukee, etc.,

R. Co., 19 Wis. 489.

See 41 Cent. Dig. tit. " Railroads," §§ 1074,

loss.
78. Baltimore, etc., R. Co. v. Then, 159

111. 535, 42 N. E. 971 [affirming 59 111. App.
501] ; Farrell r. Erie R. Co., 138 Fed. 28, 70

C. C. A. 396, holding that a traveler is not
chargeable with negligence as a matter of

law in attempting to cross, if in view of the

distance at which the track seems to be clear

he would have time to cross before a train

going at the usual and lawful rate of speed

would reach the crossing. And see infra, X,
F, 14, g, (XI), (E).

79. As affecting children see supra, X, F,

10, b, (IV).

80. Arkansas.— St. Louis, etc., R. Co. v.

Hitt, 76 Ark. 227, 88 S. W. 908, 990, 76 Ark.

224, 88 S. W. 911, holding that where a
brakeman standing at a crossing which was
blocked by a standing freight train told

plaintiffs who were waiting to drive over the

crossing that it would soon be clear and when
the train cleared the crossing the brakeman
was standing near by and in a position where



RAILROADS [S3 Cye.] 1035

ance or direction will not excuse a traveler who attempts to cross when the danger
in crossing is obvious/' as where he knows or might know by using his natural

faculties that the train is liable to start at any moment.'^
(ii) Employees in Charge of Signals and Gates at Crossings.

Likewise where a person approaching a railroad crossing is signaled by a flagman

or watchman that it is safe to cross, he has a right to rely upon such assurance

and the same degree of care is not required of him as if there had been no such

direction or invitation/^ especially where such signal is by statute or ordinance

an assurance of safety; ^' and it is usually at most a question of fact whether or

not one who attempts to cross in reliance upon, such signal or direction is guilty

of contributory negligence. ^^ But he cannot implicitly rely upon the judgment

he could better see the tracks than plaintiffs

could, plaintiffs could taicc into consideration

that the brakeman wcis in a favorable posi-

tion to see any danger and would doubtless

give them warning thereof.

Illinois.— Chicago, etc., E. Co. v. Sykes, 1

111. App. 520.

Iowa.— Scott r. St. Louis, etc., E. Co., 112
Iowa 54, 83 N. W. 818.

Minnesota.— Flaunt i'. Eailway Transfer
Co., 86 Minn. 506, 91 N. W. 19, holding that
where the engineer of a standing train as-

sured plaintiff that he would hold the engine

until he had passed, but when plaintiff

stepped upon the track the engineer started,

and for fear of being run over plaintiff hur-

ried forward and fell upon the rails, she was
not gviilty of contributory negligence as a

matter of law.

l^ew York.— Keeeh v. Eome, etc., E. Co., 13

N. Y. Suppl. 149. See also Phillips v. New
York, etc., R. Co., 80 Hun 404, 30 N. Y. Suppl.
333.

North Carolina.— Bradley v. Ohio Eiver,
etc., E. Co., 126 N. C. 735, 36 S. E. 181.

Texas.— St. Louis, etc., E. Co. v. Stone-
cypher, 25 Tex. Civ. App. 569, 63 S. W. 946
(holding that where a brakeman signaled
plaintiff to cross the track after a freight

train had cleared the crossing, and plaintiff

in attempting to do so was injured by his

team becoming frightened by the sudden back-
ing of the train, plaintiff was not guilty of

contributory negligence) ; International, etc.,

E. Co. V. Bryant, (Civ. App. 1899) 54 S. W.
364. See also Irvin v. Gulf, etc., R. Co., ( Civ.

App. 1897) 42 S. W. 661.

See 41 Cent. Dig. tit. "Railroads," § 1075.
That employees had frequently assisted

persons to pass under and between cars can-

not be considered as an invitation to do so.

Bird V. Flint, etc., R. Co., 86 Mich. 79, 48
N. W. 691.

An invitation to cross by a brakeman does
not relieve a traveler from contributory neg-

ligence in climbing between standing cars,

since the conductor is the representative of

the road in charge of the train, and a brake-

man has no authority to extend such invita-

tion. Southern R. Co. v. Clark. 105 S. W.
384, 32 Ky. L. Rep. 69, 13 L. R. A. N. S

1071.

81. Lake Shore, etc., E. Co. !'. Pinchin, 112

Ind. 592. l.S N. E. 677; Southern E. Co. v.

Clark, in."; S. W. 384, 32 Ky. L. Rep. 69, 13

L. E. A. N. S. 1071; Eddy v. Powell, 49 Fed.

814, 1 C. Ci A. 448; Eenner v. Northern Pac.

E. Co., 46 Fed. 344, liolding that a person

traveling in a. public street and finding it

obstructed by a freight train at full stop to

which a locomotive is attached, who, relying

upon the assurance of a brakeman that he

can safely climb over and pass between the

cars as the train will remain stationary for

some time, attempts to do so and while in

the act suffers an injury by the train being

started suddenly without warning, is guilty

of such contributory negligence as will pre-

vent his recovery for the injury.

82. Lake Shore, etc., E. Co. v. Pinchin,

112 Ind. 592, 13 N. E. 677.

83. Missouri, etc., R. Co. v. Eay, 25 Tex.

Civ. App. 567, 63 S. W. 912.

84. Alabama Great Southern E. Co. v. An-
derson, 109 Ala. 299, 19 So. 516, holding that
the driver of a vehicle who at the signal of a
street flagman which, by Birmingham city

code, section 465, is an assurance that the

railroad track may be crossed in safety, goes
upon the track without stopping his team
in order to look and listen is not chargeable
with negligence.

85. Alabama.— Louisville, etc., R. Co. v.

Stewart, 128 Ala. 313, 29 So. 562.

Colorado.— Denver, etc., E. Co. v. Gustaf-
son, 21 Colo. 393, 41 Pac. 505.

Indiana.— Lake Erie, etc., R. Co. v. Fike,

35 Ind. App. 554, 74 N. B. 636, holding that
a driver approaching ;j, crossing has a right

to rely upon the assurance of a flagman that
he will incur no danger from approaching
trains.

Massachusetts.— Claik v. Boston, etc., R.

Co., 164 Mass. 434, 41 N. E. 666 (holding

that an instruction that plaintiff was negli-

gent if he approached the crossing with a

heavy load at a trot, although the gates were
up, is properly refused where there is evi-

dence that the gateman by nodding to

plaintiff invited him to cross) ; Bayley v.

Eastern R. Co., 125 Mass. 62.

Missouri.— Edwards v. Chicago, etc., R.

Co., 94 Mo. App. 36, 67 S. W. 950, holding

that a traveler is not guilty of contributory

negligence as a matter of law in obeying a

flagman's signal to cross.

New York.— Bond r New York Cent., etc.,

E. Co.. 69 Hun 476, 23 N. Y. Suppl. 450;

Callaghan v. Pelaware, etc., R. Co., 52 Hun
276, 5 N. Y. Suppl. 285; Borst v. Lake
Shore, etc., E. Co., 4 Hun 346 \affirmed in

66 N. Y. 639] ; Henning v. Caldwell, 18 N. Y.

[X, F, 10, f, (ll)]
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of the flagman or watchman as to his safety in crossing, but aside from such assur-
ance he must use the prudence and caution that a reasonably prudent man would
use in like circumstances, and if he fails to do so he is guilty of contributory negli-

gence,"" as where he fails to look and listen when by so doing the approaching
train could have been discovered. *' That the flagman at the crossing is a third

person acting in place of the regular flagman who is absent and is not an employee
of the railroad company is immaterial in determirung whether a traveler is guilty
of contributory negligence in attempting to cross in rehance on the assurance of

safety given by such person/"
(ill) Disregarding Warnings, Signals, and Directions. An attempt

to cross a railroad track at a crossing in disregard of warnings, signals, or direc-

tions given by a flagman, watchman, or other employee of the railroad company
that it is unsafe to do so is contributory negligence barring a recovery,"' provided
the person injured hears and understands the signals.""

g. Crossing Near Standing or Approaching Trains or Cars "^ — (i) Crossing
Near Standing Trains or Cars. "Where there are trains or cars standiag
on or near a crossing, a person approaching the crossing has a right to assume
that they will not be moved without proper warnings or signals, and if he attempts
to cross with reasonable care and prudence, he is not necessarily guilty of con-
tributory neghgence, the question whether or not he is so neghgent usually being
one of fact.''^ It is contributory negligence for a person to attempt to cross near

Suppl. 339 [affirmed in 137 N. Y. 553, 33
N. E. 337].

Pennsylvania.— Ayers v. Pittsburg, etc., E,.

Co., 201 Pa. St. 124, 50 Atl. 958, lioldiiig that
a person who attempts to cross witliout lool':-

ing, upon a flagman's signal that it is safa
to do so, is not guilty of contributory negli-

gence as a matter of law.

Texas.— Missouri, etc., E. Co. o. Ray, 25
Tex. Civ. App. 507, 03 S. W. 912.

United States.— Chicago, etc., E,. Co. v.

Prescott, 59 Fed. 237, 8 C. C. A. 109, 23
L. R. A. 054.

See 41 Cent. Dig. tit. "Railroads," § 1070;
and infra, X, F, 14, g, (xi), (F).

One who uses a dangerous crossing instead
of a safer one a little farther away is not as
a matter of law guilty of negligence where
he has been invited to use the crossing by
the railroad company and is led to believe

by defendant's flagman that there is no
danger in crossing the track at the particular
time. St. Louis, etc., E. Co. c. Gill, (Tex.

Civ. App. 1900) 55 S. W. 386.

86. Ivy c. East Tennessee, etc., E. Co., 88
Ga. 71, 13 S. E. 947 (holding a nonsuit
proper) ; Pittsburgh, etc., E. Co. i'. Puszdra-
kiewicz, 129 111. App. 295; Chicago, etc., E.
Co. V. Spring, 13 111. App. 174; Missouri,
etc., R. Co. V. Eav, (Tex. Civ. App. 1901)
63 S. W. 912.

87. Denver, etc., E. Co. v. Gustafson, 21
Colo. 393, 41 Pac. 505; Union Pac. E. Co. v.

Eosewater, 157 Fed. 108, 84 C. C. A. 616.

88. Waldele v. New York Cent., etc., R.
Co., 4 N. Y. App. Div. 549, 38 X. Y. Suppl.
1009.

89. Illinois.—Chicago, etc., E. Co. v. Rosen-
feld, 70 111. 272; Chicago, etc., R. Co. v.

Williams, 87 111. App. 511; Chicago, etc., R.
Co. V. Nichols, 74 111. App. 197.

Massachusetts.— Doyle v. Boston, etc., R.
Co., 145 Mass. 386, 14 N. E. 461, holding,

[X, F, 10, f, (II)]

however, that where a person has driven
half way across when the gates are closed
and the gateman shouts to him to stoj),

whereupon he whips up his horse and the
gateman then shouts ic him to come on at
the same time opening the gate, he is not
guilty of such gross or wilful negligence as
a matter of law after the first warning as
will, under Pub. St. c. 112, § 213, relating
to the liability of railroad companies for neg-
ligence at crossings, preclude a recovery.

Missouri.— Fox i: Missouri Pac. R. Co., 85
Mo. 679.

New Jersey.— Hanson v. Pennsylvania R.
Co., 62 N. J. L. 391, 41 Atl. 868.

Kew York.— Wilber v. New York Cent.,

etc., R. Co., 17 N. Y. App. Div. 623, 45 N. Y.
Suppl. 761 ; Salmon P. New York Cent., etc.,

R. Co., 1 Silv. Sup. 237, 5 N. Y. Suppl. 225
(direction of verdict for defendant held jus-

tified) ; Mulligan v. New York Cent., etc.', R.

Co., 11 N. Y. Suppl. 452.

Pennsylvania.— Oberdorfer L\ Philadelphia,

etc., E. Co., 149 Pa. St. 6, 27 Atl. 304 (hold-

ing that where the ilagman called to the

traveler to stop and iittempted to hold him
when he broke away and was struck by the

train while crossing, such traveler was prop-

erly nonsuited) ; Baltimore, etc., R. Co. r.

Coivin, 118 Pa. St. 230, 12 Atl. 337.

90. Union R. Co. v. State, 72 Md. 153, 19

Atl. 449, holding that it is proper to refuse

to instruct that if defendant's watchman at

the crossing waved his light and hallooed to

deceased to stop plaintiff cannot recover, as

it must further appear that deceased heard
and understood such signals, in order to

defeat a recovery.

91. Where obstructing crossing see supra,

X, F, 10, c, (III).

92. California.— Robinson r. Western Pac.

R. Co., 48 Cal. 409, holding that one is not
guilty of contributory negligence in crossing
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such trains or cars without using reasonable care and prudence in doing so,'' as

where he attempts to cross when he Imows or has reason to know that the trains.

or cars are liable to be moved at any moment/* or where he does not know for

certain that the trains or cars are stationary, although he beUeves them to be so.^*

A driver of a team who starts across a railroad track near standing trains or cars

as a general rule assumes the risk of his horse becoming frightened at noises made
in the ordinary handUng of trains,"" although it is not necessarily negligent to

make such attempt where the horse or team is used to the cars and is reasonably

steady and gentle,"' and it becomes frightened at unexpected and unnecessary

over back of a train wWcli has just passed
the crossing and stopped and who is injured
by the sudden backing of the train without
notice.

Illinois.— Chicago Junction E. Co. v. Mc-
Grath, 107 111. App. lOO [affirmed in 203 111.

511, 68 N. E. 69]; Illinois Steel Co. v.

Szutenbaeh, 64 111. App. 642, holding that
where one approaches a single track used
only for switching on which freight cars

are standing to which no engine is attached,
he is not negligent in assuming that to pass
over the track is reasonably safe.

Kansas.— St. Louis, etc., E. Co. v. Daw-
son, 64 Kan. 99, 67 Pac. 521 (holding that
a traveler on a city street passing in front
of an engine standing without the bounds of

a highway but so near to it that from the
cab windows the street can be plainly seen
has a right to assimie that the engineer will
not without warning start his locomotive
and run over her before she can, in the exer-
cise of ordinary care, cross the tracks) ; Wil-
liams V. Atchison, etc., E. Co., (1898) 53 Pac.
834.

Kentucky.— Illinois Cent. E. Co. i>. Hays,
84 S. W. 338, 27 Ky. L. Eep. 91.

Missouri.-— Pinney c'. Missouri, etc., E. Co.,

71 Mo. App. 577 (holding that one is not
guilty of contributory negligence as a matter
of law in crossing in the rear of a freight
train without looking further and who is hurt
by a car that is " kicked " back without warn-
ing) ; Fusili V. Missouri Pac. E. Co., 45 Mo.
App. 535.

New York.— Maginnis v. New York Cent.,

etc., E. Co., 52 N. Y. 215.
South Carolina.— Littlejohn v. Eichmond,

etc., E. Co., 49 S. C. 12, 26 S. E. 967, holding
that whether one injured by the starting up
without signal of cars between which, while
standing across a highway, he is attempting
to climb, is guilty of gross or wilful negli-

gence is to be determined by the jury, from
a consideration not merely of the fact that he
assumed the company would give the statu-
tory signals, but of all the surrounding facts.

West Virginia.— Meeks v. Ohio Eiver E.
Co., 52 W. Va. 99, 43 S. E. 118.

United States.— Chicago, etc., E. Co. v.

Prescott, 59 Fed. 237, 8 C. C. A. 109, 23
L. E. A. 654.

See 41 Cent. Dig. tit. "Eailroads," § 1079;
and infra, X, P, 14, g, (xi), (g).

93. Scaggs V. Delaware, etc., Canal Co.,

145 N. Y. 201, 39 N. E. 716 [reversing 74
Hun 198, 26 N. Y. Suppl. 323].
94. Chicago Terminal Transfer E. Co. v.

Korando, 129 111. App. 620; Chicago Ter-

minal Transfer Co. v. Helbreg, 124 111. App.
113; Chicago Junction E. Co. v. McGrath,
107 111. App. 100 [affirmed in 203 111. 511, 68

N. E. 69] ; Lake Shore, etc., E. Co. v. Clemens,

5 111. App. 77; Kennedy K. Chicago, etc., E.

Co., 68 Iowa 559, 27 N. W. 743; Mehegan v.

New York Cent., etc., E. Co., 19 N. Y. Suppl.

444; Hoffman f. Pennsylvania E. Co., 215
Pa. St. 62, 64 Atl. 331; Ash v. Wilmington,
etc., E. Co., 148 Pa. St. 133, 23 Atl. 898,

holding that a person is guilty of contributory

negligence in going upon a siding without
stopping, looking, and listening, where he
knows that the siding is across his path,

that two cars are upon it, and that they
are to be moved at some time during that

day.
95. Ohio, etc., E. Co. v. Maisch, 29 III.

App. 640, holding that where plaintiil ad-

mits that he saw the headlight of the en-

gine which struck him when twenty-five feet

from the track, but believing it to be station-

ary did not stop to ascertain with certainty

and continued to drive across, he is guilty
of gross negligence.

96. Indiana.— Lake Erie, etc., E. Co. v.

Fike, 35 Ind. App. 554, 74 N. E. 636.

Kansas.— Union Pac. E. Co. v. Hutchin-
son, 39 Kan. 485, 488, 18 Pac. 705, 700, 40
Kan. 51, 19 Pac. 312, holding that a person
who undertakes to drive a team of horses
immediately in front of an engine that has
temporarily stopped on » crossing, making
the usual noises by the escape of steam, and
who knows and appreciates the danger, can-
not recover for injuries caused by his team
running away.

Maine.— Whitney v. Marine Cent. E. Co.,

69 Me. 208, holding this to be especially true
where the driver is acquainted with the man-
ner in which trains are usually managed at
that point.

'North Carolina.— Miller v. Wilmington,
etc., E. Co., 128 N. C. 26, 38 S. B. 29.

Tesoas.— 'Ft. Worth, etc., E. Co. v. Talia-

ferro, (App. 1892) 19 S. W. 432.

See 41 Cent. Dig. tit. " Eailroads," § 1079.

97. Michigan.— Gevelce v. Grand Eapids,
etc., E. Co., 57 Mich. 589, 24 N. W. 675,

not negligence per se.

Mississippi.— Vicksburg, etc., E. Co. v.

Alexander, 62 Miss. 496.

New rorfc.— Eaton '.'. Erie E. Co., 51 N. Y.
544.

Texas.— Texas Midland E. Co. v. Cardwell,
(Civ. App. 1901) 67 S. W. 157, hold-
ing that where a horse is frightened by
the blowing off of steam, in the absence of
anything to show that plaintiff knew that

[X, F, 10, g, (I)]
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noises. °* But a driver is under no greater obligation to use care to prevent injury
by fright of his horse at a hand-car standing on or near the crossing than he would
be under while passing any other object at any other point on the road.""

(ii) Crossing Near Approaching Trains or Cars ' — (a) In General.

Where a person approaching a railroad crossing sees or knows of an approaching
train or by the exercise of reasonable diUgence could see or know of its approach
in time to prevent an accident, it is his duty to stop until the train has passed/
or if he is already on the track when he discovers the approaching train, it is

his duty to exercise reasonable care to leave it; ^ and if he fails to do so but
voluntarily and unnecessarily attempts to cross in front of the approaching train,

he assumes the risk of so doing, and if injured thereby is guilty of contributory

negligence precluding a recovery,* imless he is compelled by an imperious

the engine was liable to blow off steam, he
cannot be held to have assumed that risk.

Wisconsin.— Kalbus v. Abbot, 77 Wis. 621,
46 N. W. 810, holding that the fact that the
team had once before lun away and was
easily frightened did not make it contribu-
tory negligence on plaintiff's part to cross
a track on which an engine was standing, un-
less the disposition of the team was such that
a person of ordinary prudence would not have
attempted to drive it across the track at that
time.

United States.— Chicago, etc., R. Co. v.

Prescott, 59 Fed. 237, 8 C. C. A. 109, 23
L. R. A. 654.

See 41 Cent. Dig. tit. " Railroads," § 1079.
98. San Antonio, etc., R. Co. v. Belt, 24

Tex. Civ. App. 281, 59 S. W. 607.

99. Atchison, etc., R. Co. v. Morrow, 4 Kan.
App. 199, 45 Pac. 956.

1. Disregarding directions of railroad em-
ployees see supra, X, F, 10, f, (in).

Heliance on precautions as to rate of speed
and management of trains see sunra, X, F,

10, e, (IV).

2. Illinois.— Toledo, etc., R. Co. v. Jones,
76 111. 311 (holding that it is not the duty
of an engineer on nearing a railroad crossing
to stop his train to avoid a collision with a
wagon which he sees approaching the cross-

ing, although by applying the brakes he could
do so in time to prevent a, collision, but it

is the duty of the person in charge of the
team, in obedience to the known custom of

the country, to stop his team and not at-

tempt to pass in front of an advancing train)

;

Illinois Cent. R. Co. v. Benton, 69 111. 174.

Indiana.— Ohio, etc., R. Co. v. Walker, 113
Ind. 196, 15 N. E. 234, 3 Am. St. Rep. 638,

holding that a railroa.i company is not bound
to stop its trains or slacken their speed on
approaching public crossings, and that the

traveler who attempts to cross must be held

to be aware of this rule and must act with
reference to it.

loica.— Black v. Burlington, etc., R. Co., 38

Iowa 515.

Pennsylvania.— Lehigh Vallev R. Co. v.

Brandtmaier, 113 Pa. St. 610, 6' Atl. 238.

Utah.— Wilson v. Southern Pac. Co., 13

Utah 352, 44 Pac. 1040, 57 Am. St. Rep.

766.

Wiscon.tin.— Brunette r. Chicago, etc., R.

Co., 8B Wis. 197, 56 N. W. 478.

United States.— Southern R. Co. c. Carroll,

[X. F. 10, g, (l)]

138 Fed. 638, 71 C. C. A. 88, holding that a
traveler is bound to give way to a train
which is in sight or hearing and moving so
rapidly as to make it doubtful whether he
can cross in perfect safety.

See 41 Cent. Dig. tit. " jctailroads," § 1080.
3. East St. Louis Connecting R. Co. v.

Eggmann, 71 111. App. 32; Galveston, etc., R.
Co. 1. Porfert, 72 Tex. 344, 10 S. W. 207.

4. Alaiama.— Georgia Cent. R. Co. v. Fo-
shee, 125 Ala. 199, 27 So. 1006; Memphis,
etc., R. Co. V. Martin, 117 Ala. 367, 23 So.

231; Highland Ave., etc., R. Co. c. Fennell,

111 Ala. 356, 21 So. 324; Leak v. Georgia
Pac. R. Co., 90 Ala. 161, 8 So. 245.

Arkansas.— St. Louis, etc., R. Co. v. Tip-
pett, 56 Ark. 457, 20 S. W. 101; Little Rock,
etc., R. Co. ;;. CuUen, 54 Ark. 431, 16 S. W.
169.

California.— Lambert v. Southern Pac. R.
Co., 146 Cal. 231, 79 Pac. 873; Green v.

Southern California R. Co., 138 Cal. 1, 70
Pac. 926, (1901) 67 Pac. 49; Herbert v.

Southern Pac. Co., 121 Cal. 227, 53 Pac.

651; Pepper v. Southern Pac. Co., 105 Cal.

389, 38 Pac. 974.

Delaware.— Mullin v. Philadelphia, etc., R.
Co., 5 Pennew. 156, 63 Atl. 26; Reed v. Queen
Anne's R. Co., 4 Pennew. 413, 57 Atl. 529.

District of Columbia.— Cullen v. Baltimore,

etc., E. Co., 8 App. Cas. 69.

Georgia.— Harris v. Southern R. Co., 129

Ga. 388, 58 S. E. 873; Hopkins i'. Southern
R. Co., 110 Ga. 85, 35 S. E. 307, verdict for

defendant sustained.

Illinois.—'Toledo, etc., R. Co. v. Miller, 76

111. 278; Chicago, etc., R. Co. v. Fears, 53
111. 115; Ludolph v. Chicago, etc., R. Co., 116

111. App. 239 ; Patterson v. Chicago, etc., R.

Co., Ill 111. App. 441; Wabash R. Co. v.

Monegan, 94 111. App. 82; Chicago, etc., R.

Co. v. Williams, 87 111. App. 511; Chicago,

etc., R. Co. V. McElhaney, 87 111. App. 420;
Chicago, etc., R. Co. v. Nichols, 74 111. App.
197; Chicago, etc., R. Co. v. Patrick, 71 111.

App. 632; Chicago, etc., R. Co. v. Holdom,
66 111. App. 201; Cleveland, etc., R. Co. v.

Arbaugh, 47 111. App. 360; Lake Shore, etc.,

R. Co. V. Sunderland, 2 111. App. 207.

Indiana.— Korrady r. Lake Shore, etc., R.

Co., 131 Ind. 261, 29 N. E. 1069; Southern
R. Co. V. Davis, 34 Ind. App. 377, 72 N. E.

1053; Lake Erie, etc, R. Co. r. Pence, 24
Ind. App. 12, 55 N. E. 1036; Baltimore, etc.,

R. Co. V. Musgrave, 24 Ind. App. 295, 55
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necessity due to the situation in which he is placed to make the attempt to cross the

N. E. 496; Pittsburgh, etc., R. Co. v. Ben-
nett, 9 Ind. App. 92, 35 N. E. 1033. Com-
pare Pittsburg, etc., R. Co. v. Burton, 139

Ind. 357, 37 N. Jii. 150, 38 N. E. 594; Chi-

cago, etc., R. Co. V. Butler, 10 Ind. App. 244,

38 N. E. 1.

loioa.— Griffin f . Chicago, etc., R. Co., 68
Iowa 638, 27 isf. W. 792; Pence v. Chicago,
etc., R. Co., 63 Iowa 746, 19 N. W. 785;
Black u. Burlington, etc., R. Co., 38 Iowa
515; Artz V. Chicago, etc., R. Co., 34 Iowa
153.

Kansas.— Missouri Pac. R. Co. v. Trahern,
77 Kan. 803, 91 Pac. 48; Brown u. Edgerton,
(1897) 49 Pac. 159.

Kentucky.— Louisville, etc., R. Co. v. Mol-
loy, 122 Ky. 385, 91 S. W. 685, 28 Ky. L.
Rep. 1113; Smith v. Louisville, etc., R. Co..

30 S. W. 209, 16 Ky. L. Rep. 887.
Louisiana.— Blackwell v. St. Louis, etc.,

R. Co., 47 La. Ann. 268, 18 So. 818, 49 Am.
St. Rep. 371.

Maine.— Day v. Boston, etc., R. Co., 96
Me. 207, 52 Atl. 771, 90 Am. St. Rep. 335,
97 Me. 528, 55 Atl. 420 ; State v. Maine Cent.
R. Co., 76 Me. 357, 49 Am. Rep. 622 (holding
that one who while in the full possession of
his faculties attempts to cross a track when
a train is approaching and is struck by it is

prima facie guilty of negligence) ; Grows v.

Maine Cent. R. Co., 67 Me. 100, 69 Me. 412.
Maryland.-— Baltimore, etc., R. Co. v. Rom-

ing, 96 Md. 67, 53 Atl. 672; McNab v. United
R., etc., Co., 94 Md. 719, 51 Atl. 421 ; State
V. Baltimore, etc., R. Co., 73 Md. 374, 21
Atl. 62, 11 L. R. A. 442; Baltimore, etc., R.
Co. V. Mali, 66 Md. 53, 5 Atl. 87.

Massachusetts.— Emery v. Boston, etc., R.
Co., 173 Mass. 136, 53 N. E. 278, holding that
an attempt to cross under such circumstances
is gross negligence within Pub. St. e. 112,

§ 213, so as to bar recovery.
Michigan.—^ Tobias v. Michigan Cent. R.

Co., 103 Mich. 330, 61 N. W. 514 (holding
also that, although the crossing is improp-
erly constructed, that fact has no bearing on
the case); Potter v. Flint, etc., R. Co., 62
Mich. 22, 28 N. W. 714.

Minnesota.— Carney v. Chicago, etc., R.
Co., 46 Minn. 220, 48 N". W. 912.

Mississippi.— Pugh v. Illinois Cent. R. Co.,

(1898) 23 So. 356.

Missouri.— Porter v. Missouri Pac. R. Co.,

199 Mo. 82, 97 S. W. 880 (contributory negli-

gence as a matter of law) ; Green v. Missouri
Pac. R. Co., 192 Mo. 131, 90 S. W. 805; Peter-
son V. St. Louis, etc., R. Co., 156 Mo. 552, 57
S. W. 709; Lane L\ Missouri Pac. R. Co., 132
Mo. 4, 33 S. W. 645, 1128; Taylor v. Missouri
Pac. R. Co., 86 Mo. 457; Fox v. Missouri Pac.
R. Co., 85 Mo. 679.

'Nebraska.— Stephens v. Omaha, etc., R.
Co., 41 Nebr. 167, 59 N. W. 557.

New Jersey.— Fuchs v. Lehigh Valley R.
Co., (SuD. 1905) 61 Atl. 1; Green v. Erie R.
Co., 65 N. J. L. 301, 47 Atl. 418; Burnee v.

Easton, etc., R. Co., 61 N. J. L. 373, 39 Atl.

663 ; Delaware, etc., R. Co. v. Hefferan, 57
N. J. L. 149, 30 Atl. 578 ; Moore v. Central R.

Co., 24 N. J. L. 268 (holding that a stage
driver who is injured while attempting to

drive across u, railroad track in front of a
rapidly approaching train is guilty of con-
tributory negligence where it appears that he
was familiar with the crossing, saw the train
coming, and increased his speed in order to
pass in front of it) ; Blaker v. New Jersey
Midland R. Co., 30 N. J. Eq. 240.
New York.— Cranch v. Brooklyn Heights

R. Co., 186 N. Y. 310, 78 N. E. 1078 [revers-

ing 107 N. Y. App. Diir. 341, 95 N. Y. Suppl.

169] (contributory negligence as a matter of

law) ; McAuliflfe v. New York Cent., etc., R.
Co., 181 N. Y. 537, 73 N. E. 1126 [aprming
88 N. Y. App. Div. 356, 84 N. Y. Suppl.

607] ; Getman v. Delaware, etc., R. Co., 162
N. Y. 21, 56 N. E. 553 [reversing 37 N. Y.
App. Div. 630, 56 N. Y. Suppl. 1108] ; Wilds
V. Hudson River R. Co, 29 N. Y. 315; Hood
V. Lehigh Valley R. Co., 109 N. Y. App. Div.

418, 96 N. Y. Suppl. 431 [affirmed in 186
N. Y. 517, 78 N. E. 1105]; Milliman v. New
York Cent., etc., R. Co., 109 N. Y. App. Div.

139, 95 N. Y. Suppl. 1097; Turck v. New
York Cent., etc., R. Co., 108 N. Y. App. Div.

142, 95 N. Y. Suppl. 1100; Henavie v. New
York Cent., etc., R. Co., 44 N. Y. App. Div.

641, 60 N. Y. Suppl. 752 [reversed on the

facts in 166 N. Y. 280, 59 N. E. 901]; Lamb
V. New York Cent., etc., R. Co., 18 N. Y.
App. Div. 579, 46 N. Y. Suppl. 404; Mackey
V. New York Cent. R. Co., 27 Barb. 528 (non-
suit warranted) ; Winslow v. Boston, etc., B.
Co., 11 N. Y. St. 831; Smith v. New York
Cent., etc., R. Co., 11 N. Y. St. 795.

Ohio.— Pennsylvania Co. v. Morel, 40 Ohio
St. 338 ; Lake Shore, etc., R. Co. c. Geiger,

8 Ohio Cir. Ct. 41, 4 Ohio Cir. Dec. 307.
Pennsylvania.— Ellis v. Pennsylvania R.

Co., 216 Pa. St. 415, 65 Atl. 803; Hess v.

Williamsport, etc., R. Co., 181 Pa. St. 492,
37 Atl. 568; Sheehan 'j. Philadelphia, etc., R.
Co., 166 Pa. St. 354, 31 Atl. 120; Myers v.

Baltimore, etc., R. Co., 150 Pa. St. 386, 24
Atl. 747; Aiken v. Pennsylvania R. Co., 130
Pa. St. 380, 18 Atl. 619, 17 Am. Rep. 775;
Kelly V. Pennsylvania R. Co., (1887) 8 AtL
856; Lehigh Valley E Co. K. Brandtmaier,
113 Pa. St. 610, 6 Atl. 238; Gerety (:. Phila-
delphia, etc., R. Co., 81 Pa. St. 274; Allen v.

Pennsylvania R. Co., 9 Pa. Cas. 382, 12 Atl.

493 (nonsuit proper).
Rhode Island.—-McGoran c. New York,

etc., R. Co., 25 R. I. 387, 55 Atl. 929, di-

rection of verdict for railroad company war-
ranted.

Texas.— Houston, etc., R. Co. i'. Kauff-
mann, (Civ. App. 1907) 101 S. W. 817; St.

Louis Southwestern R. Co. r. Matthews, 34
Tex. Civ. App. 302, 79 S. W. 71 (holding

that there can be no recovery for injuries to

one who goes on a railroad crossing in such
close proximity to an approaching train that
it cannot be stopped in time to avoid injurv
to him) ; Gulf, etc., R. Co. v. Wilson, ('Civ.

App. 1900) 59 S. W. 589, 60 S. W. 438; Gulf,
etc., R. Co. V. Abendroth, (Civ. App. 1900)
55 S. W. 1122; Houston, etc., R. Co. v. Knip-

[X, F, 10, g, (II), (a)]



1040 [33 Cye.J RAILROADS

track/ or unless the railroad company, after discovering the traveler's apparent
intention to cross, fails to use means reasonably within its power to prevent injury,'

or wantonly or intentionally injures him.' This rule applies, although the person

approaching the crossing beheves that he can cross in safety, but miscalculates

his danger; * and although the railroad company is itself neghgent in the man-
agement of its train," as in faihng to give the proper signals of its approach,'" or

stein, (Civ. App. 1900) 55 S. W. 754; Gulf,
etc., R. Co. K. Younger, (Civ. App. 1897) 40
S. W. 423; Houston, etc., R. Co. v. Lovett,
1 Tex. App. Civ. Cas. § 137.

Vermont.— Guilmont v. Central Vermont
R. Co., 78 Vt. 185, 62 Atl. 54.

Virginia.— Smith v. Norfolk, etc., R. Co.,

107 Va. 725, 60 S. E. 56; Stokes v. Southern
R. Co., 104 Va. 817, 52 S. E. 855; Baltimore,
etc., R. Co. V. Fev7, 94 Va. 82, 26 S. W. 406;
Campbell v. Richmond, etc., R. Co., (1895)
21 S. E. 480; Marks t. Petersburgh R. Co.,

88 Va. 1, 13 S. E. 299; New York, etc., R. Co.
V. Kellam, 83 Va. 851, 3 S. E. 703.

Washington.— Woolf v. Washington R.,

etc., Co., 37 Wash. 491, 79 Pac. 99^
Wisconsin.— Groesbeck v. Chicago, etc., R.

Co., 93 Wis. 505, 67 N. W. 1120; Dullea v.

Chicago, etc., R. Co., 86 Wis. 173, 56 N. W.
477; Schilling v. Chicago, etc., R. Co., 71
Wis. 255, 37 N. W. 414, 40 N. W. 616.

United States.— Chicago, etc., R. Co. v.

Houston, 95 U. S. 697, 24 L. ed. 542; Gipson
V. Southern^. Co., 140 Fed. 410; St. Louis,
etc., R. Co. V. Chapman, 140 Fed. 129, 71

C. C. A. 523; Southern R. Co. v. Carroll,

138 Fed. 638, 71 C. C. A. 88; Gilbert v. Erie
R. Co., 97 Fed. 747, 38 C. C. A. 408; Pyle v.

Clark, 79 Fed. 744, 25 C. C. A. 190 [affirm-
ing 75 Fed. 644] ; Wallcer v. Kinnare, 76
Fed. 101, 22 C. C. A. 75; Dunning v. Bond,
38 Fed. 813. See also Chicago, etc., R. Co. v.

Clarkson, 147 Fed. 397, 77 C. C. A. 575.
See 41 Cent. Dig. tit. " Railroads," § 1080.
A deaf man who drives upon a railroad

crossing where the view is obstructed, when
a train is approaching at a high rate of speed
in plain sight, and so close that it cannot be
stopped in time to prevent a collision, cannot
recover for injuries sustaiiled. Chicago, etc.,

R. Co. V. Pounds, 82 Fed. 217, 27 C. C. A.
112.

5. Myers w. Baltimore, etc., R. Co., 150
Pa. St. 386, 24 Atl. 747; Texas, etc., R. Co.

V. Giddings, (Tex. Civ. App. 1894) 24 S. W.
1125.

6. Memphis, etc., R. Co. v. Martin, 117
Ala. 367, 23 So. 231; St. Louis, etc., R. Co. v.

Taylor, 64 Ark. 364, 42 S. W. 831; Guenther
V. St. Louis, etc., R. Co., 95 Mo. 286, 8 S. W.
371; Dunning v. Bond, 38 Fed.*813. And see

infra, X, F, 12.

7. Louisville, etc., R. Co. v. Orr, (Ala. 1899)

26 So. 35; Memphis, etc., R. Co. v. Martin,
117 Ala. 367, 23 So. 231; Leak b. Georgia
Pac. R. Co., 90 Ala. 161, 8 So. 245. And see

infra, X, F, 13.

8. Georgia.— Southern R. Co. v. Blake, 101

Ga. 217, 29 S. E. 288.

Illinois.— Toledo, etc., R. Co. v. Jones, 76

111. 311.

Indiana.— Sutherland v. Cleveland, etc., R.

[X, F, 10, g, (ll), (a)]

Co., 148 Ind. 308, 47 N. E. 624; Bellefontaine

R. Co. V. Hunter, 33 Ind. 335, 5 Am. Rep.

201.

Kentucky.— Smith v. Louisville, etc., R.
Co., 30 S. W. 209, 16 Ky. L. Rep. 887.

Michigan.— Tobias r. Michigan Cent. R.

Co., 103 Mich. 330, 61 N. W. 514.

Missouri.— Kelley v. Hannibal, etc., R. Co.,

75 Mo. 138, holding that one who crosses in

front of an engine, thinldng that he can cross

without harm if the engine runs at its usual
and lawful rate of speed, but who in conse-

quence of its running faster is struck and
injured, cannot recover therefor.

New York.— Hood o. Lehigh Valley R. Co.,

109 N. Y. App. Div. 413, 96 N. Y. Suppl. 431

[.affirmed in 186 N. Y. 517, 78 N. E. 1105].

Ohio.— Pennsylvania Co. v. Morel, 40 Ohio
St. 338.

Texas.—International, etc., R. Co. v. Kuehn,
70 Tex. 582, 8 S. W. 484.

Vermont.— Guilmont v. Central Vermont R.

Co., 78 Vt. 185, 62 Atl. 54.

United States.— Cobleigh v. Grand Trunk
R. Co., 75 Fed. 247, holding that the question

of contributory negligence is for the jury.

See 41 Cent. Dig. tit. " Railroads," § 1080.

9. Indiana.—^Korrady v. Lake Shore, etc.,

R. Co., 131 Ind. 261, 29 N. E. 1069.

Kentucky.— Illinois Cent. R. Co. v. Jack-

son, 65 S. W. 342, 23 Ky. L. Rep. 1405.

Maryland.— State v. Baltimore, etc., R. Co.,

73 Md. 374, 21 Atl. 62, 11 L. R. A. 442.

Virginia.— Marks f. Petersburg, etc., R.

Co., 88 Va. 1, 15 S. E. 299.

Washington.— Woolf v. Washington R.,

etc., Co., 37 Wash. 491, 79 Pac. 997.

United States.— Gipson v. Southern R. Co.,

140 Fed. 410.

See 41 Cent. Dig. tit. " Railroads," § 1080.

10. Alabama.—-Georgia Cent. R. Co. ».

Foshee, 125 Ala. 199, 27 So. 1006; Leak v.

Georgia Pac. R. Co., 90 Ala. 161, 8 So.

245.

Arkansas.— Little Rock, etc., R. Co. v.

Cullen, 54 Ark. 431, 16 S. W. 169.

California.— Herbert r. Southern Pac. Co.,

121 Cal. 227, 53 Pac. 651.

Illinois.— Chicago, etc., R. Co. r. Bell, 70
III. 102; Lake Shore, etc., R. Co. v. Sunder-
land, 2 111. App. 307.

Kansas.— Missouri Pac. R. Co. v. Traheru,

(1907) 91 Pac. 48.

Louisiana.— Blackwell «. St. Louis, etc., R.
Co., 47 La. Ann. 268, 16 So. 818, 49 Am. St.

Rep. 371.

JVew York.— M'AulifTe v. New York Cent.,

etc., R. Co., 181 N. Y. 537, 76 N. E. 1126
[affirming 88 N. Y. App. Div. 356, 84 N. Y.
Suppl. 607] ; Milliman v. New York Cent.,

etc., R. Co., 109 N. Y. App. Div. 139, 95 N. Y.
Suppl. 1097.
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in running at an excessive or unlawful rate of speed," or although it is negligent

in obscuring the view by cars on parallel tracks/^ or in failing to have a flagman
at the crossing," or although the ilagman is not properly attending to his duties."

It is not necessarily contributory negligence, however, for a traveler to attempt
to cross, although he knows of the approaching train, if it reasonably appears that

he will have time to do so;'^ and ordinarily it is a question of fact whether an
attempt to cross before an approaching train is contributoiy negHgence,^^ although
the circumstances may be such as to make it negligence as a matter of law,'-' as

where it appears that the approaching train is so near and running at such a

rate of speed that it is reasonably apparent that the train will reach the crossing

before the person can get across/^

(b) Intervening Incidents Causing Delay. Where a person approaching a
crossing knows that the slightest delay or mishap in crossing will put him in

extreme peril, his attempt to cross is contributory neghgence, although his failure

to get across in safety is caused by some intervening incident causing the delay, ^^

Ohio.— Lake Shore, etc., R. Co. v. Geiger,

8 Ohio Cir. Ct. 41, 4 Ohio Cir. Dec. 307.

Texas.— International, etc., E. Co. v. Ed-
wards, 100 Tex. 22, 93 S. W. 106; Gulf, etc.,

R. Co. V. Abendroth, (Civ. App. 1900) 55
S. W. 1122 ; Chicago, etc., E. Co. r. Williams,
(Civ. App. 1897) 41 S. W. 501.

United S<ates.— Gilbert v. Erie R. Co., 97
Fed. 747, 38 C. C. A. 408.

See 41 Cent. Dig. tit. " Railroads," § 1080.
11. Alabama.— Georgia Cent. R. Co. v.

Foshee, 125 Ala. 199, 27 So. 1006.
Arkansas.— Little Rock, etc., R. Co. v. Cul-

len, 54 Ark. 431, 16 S. W. 169.

California.— Pepper v. Southern Pac. E.
Co., 105 Cal. 89, 38 Pac. 974.

Indiana.— Lake Erie, etc., R. Co. v. Pence,
24 Ind. App. 12, 55 N. E. 1036.

Mississippi.— Pugh v. Illinois Cent. E. Co.,

(1898) 23 So. 356.

Missouri.— Peterson r. St. Louis, etc., E.
Co., 156 Mo. 552, 57 S. W. 709; Taylor v.

Missouri Pac. E. Co., 86 Mo. 457.

United States.— Gilbert v. Erie E. Co., 97
Fed. 747, 38 C. C. A. 408.

See 41 Cent. Dig. tit. " Eailroads," § 1080.
12. Lake Shore, etc., R. Co. v. Geiger, 8

Ohio Cir. Ct. 41, 4 Ohio Cir. Dec. 307.
13. Lake Shore, etc., E. Co. v. Geiger, 8

Ohio Cir. Ct. 41, 4 Ohio Cir. Dec. 307;
Walker i: Kinnare, 76 Fed. 101, 22 C. C. A.
75.

14. Lake Shore, etc., E. Co. v. Sunderland,
2 111. App. 207.

15. Baltimore, etc., R. Co. v. Keck, 185
111. 400, 57 N. E. 197 [affirming 84 111. App.
159] ; Chicago, etc., R. Co. i'. Ptacek, 171 111.

9, 49 N. E. 191 [affirming 62 111. App. 375].
Bare knowledge of an approaching train

does not make one guilty of contributory neg-
ligence, regardless of the rate of speed and
the manner in which the train is running.
St. Louis, etc., R. Co. v. Matthews, 34 Tex.
Civ. App. 302, 79 S. W. 71.

16. Brown v. Edgerton, (Kan. 1897) 49
Pac. 159 ; Houston, etc., E. Co. v. Laskowski,
(Tex. Civ. App. 1898) 47 S. W. 59. And see

infra, X, F, 14, g, (xi), (g).
That the person injured heard the whistle

at a suflScient distance to have stopped in

time to avoid a collision does not make his

[66]

attempt to cross necessarily negligence, as the

whistling might have been heard when the

train was at such a distance that a prudent
man would believe that he could safely cross.

Cleveland, etc., R. Co. v. Eeiss, 13 Ohio Cir.

Ct. 405, 7 Ohio Cir. Dec. 450.

17. Lambert v. Southern Pac. E. Co., 146
Cal. 231, 79 Pac. 873; Patterson v. Chicago,

etc., R. Co., Ill 111. App. 441 (holding that

where a person undertakes to cross while a
train is rapidly approaching, and the view of

such person is not obstructed and no extenu-
ating circumstances appear, contributory neg-

ligence appears as a matter of law) ; Sheehan
I'. Philadelphia, etc., R. Co., 166 Pa. St. 354,

31 Atl. 120 (holding that for one to go on to

a railroad track immediately in front of an
approaching train is negligence as a matter
of law, notwithstanding his assertion that he
stopped, looked, and listened) ; Myers r.

Baltimore, etc., R. Co., 150 Pa. St. 386, 24
Atl. 747; Gipson v. Southern E. Co., 140 Fed.
410.

18. California.—^ Green v. Southern Cali-

fornia R. Co., 138 Cal. 1, 70 Pac. 926, (1901)
67 Pac. 4.

Maine.— GroT^s i-. Maine Cent. E. Co., 67
Me. 100, 69 Me. 4 J 2.

Maryland.— Baltimore, etc., E. Co. v.

Romeng, 96 Md. 67, 53 Atl. 672; State v.

Baltimore, etc., R. Co., 73 Md. 374, 21 Atl.

62, 11 L. E. A. 442; Baltimore, etc., E. Co.
V. Mali, 66 Md. 53, 5 Atl. 87.

Michigan.— Mott v. Detroit, etc., E. Co.,

120 Mich. 127, 79 N. W. 3.

Pennsylvania.— Aiken v. Pennsylvania E.
Co., 130 Pa. St. 380, 18 Atl. 619, 17 Am. St.

Rep. 775.

Rhode Island.— McGoran i'. New York, etc.,

R. Co., 25 R. L 387. 55 Atl. 929.

Wiiconsin.— Dullea c. Chicago, etc., R. Co.,

86 Wis. 173, 56 N. W. 477.

See 41 Cent. Dig. tit. " Railroads," § 1080.

19. Palys V. Erie R. Co., 30 N. J. Eq. 604
frever.'ied on the facts in 32 N. J. Eq. 302]

;

Wilds !'. Hudson River R. Co., 29 K Y. 315;
Schwartz )'. Hudson River R. Co., 4 Eob.
(S. Y.) 347. Compare Lake Shore, etc., E.
Co. V. Beall, 13 Ohio Cir. Ct. 605, 6 Ohio Cir.
Dec. 250, holding that it is not negligence on
the part of one driving sheep across a rail-

[X, F, 10, g, (II), (B)]
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as where he stumbles or falls/° or where his horse balks when on the track." It
has been held, however, that where under ordinary circumstances there is time
to cross in safety, the traveler is not chargeable with contributory negligence
for failure to anticipate an unusual occurrence, such as a horse pulling back, or
liis faUing upon the track, unless there is reason to anticipate such an occurrence
from the circumstances.^^

1 1. Proximate Cause of Injury ^' — a. In General. A railroad company is

not responsible for an injury which is the result of accident alone without negli-

gence or fault on the part of it or its servants; ^^ and even where a railroad com-
pany is negligent, in order to hold it responsible for an accident at a railroad

crossing on that groimd, it must appear that such neghgence is the natural and
proximate cause of the injury.-" The company's negligence, however, need not
be the sole or immediate cause of the injury, or the nearest in point of time or
sequence of events.^" If the neghgence of the railroad company is the last negli-

gent act contributing to the injury without which it would not have occurred, its

negligence is the proximate cause of the injury, although some other incidental

road crossing to go back on the track in tlie

face of an approaching train to save some of

the sheep that had become frightened and
run back on to the crossing, where in doing
so liis foot caught in a defective plank in

such crossing and he was killed by the ap-
proaching train.

20. Collins V. Long Island E. Co., 10 N". Y.
Suppl. 701 ; O'Donnell v. New York Cent.,

etc., R. Co., 12 N. Y. St. 206.

21. State r. Cumberland, etc., R. Co., 87
Md. 183, 39 Atl. 610; Palys v. Erie R. Co.,

30 N. J. Eq. 004 ; Rigler r. Charlotte, etc., E.
Co., 94 N. C. 604; Brunette r. Chicago, etc.,

R. Co., 86 Wi.'i. 197, 56 X. W. 478.
22. Johnson v. Gulf, etc., R. Co., 2 Tex.

Civ. App. 139, 21 S. W. 274.

23. Contributory negligence as proximate
cause of injury see supra, X, F, 10, a, (vii).

24. Zeigler r. Xortheastern R. Co., 5 S. C.

221; Atkin r. Hamilton, 24 Ont. App. 389
[reversing 2S Ont. 229].
25. Alabama.— Southern R. Co. v. Hobbs,

151 Ala. 335, 43 So. 844; Kansas City, etc.,

R. Co. V. Lackey, 114 Ala. 152, 21 So. 454,

backing a train immediately after it had
passed over u, crossing held proximate cause
of injury.

California.— Rowe r. Southern Cal. R. Co.,

4 Cal. App. 1, 87 Pac. 220.

Indiana.— Baltimore, etc., R. Co. v. Young,
153 Ind. 163, 54 N. E. 163; Baltimore, etc.,

R. Co. V. Conoyer, 149 Ind. 524, 48 X". E. 352,

49 N. E. 452; Evansville, etc., E. Co. v.

Welch, 25 Ind. App. 308, 58 N. B. 88, 81 Am.
St. Rep. 102.

Kentvrkti.— Podigo v. Louisville, etc., R.
Co., 68 S. W. 462, 24 Ky. L. Rep. 338.

Missouri.— Boyce v. Chicago, etc., R. Co.,

120 Mo. App. 168, 96 S. W. 670.

Nebraska.— Meyer r. Midland Pac. R. Co.,

2 Xebr. 319.

New Hampshire.— Duggan r. Boston, etc.,

E. Co., 74 X. H. 250, 66 Atl. 829.

North Carolina.— Butts r. Atlantic, etc.,

R. Co., 133 X. C. 82, 45 S. E. 472.

Ohio.— Cincinnati, etc., R. Co. v. Murphy,
18 Ohio Cir. Ct. 298, 10 Ohio Cir. Dec. 195.

South Carolina.— Harbert v. Atlanta, etc.,

[X, F, 10, g, (n), (B)]

Air Line E. Co., 78 S. C. 537, 59 S. B. 644;
Edwards v. Southern R. Co., 63 S. C. 271, 41
S. E. 458.

Texas.— Galveston, etc., E. Co. v. Eaten,
(Civ. App. 1898) 44 S. \Y. 562.
Virginia.— Southern E. Co. v. Hansbrough,

107 Va. 733, 60 S. E. 58, bolding that the
negligence of the company must be the sole

proximate cause, to authorize a recovery
against it.

Washington.— Baker v. Tacoma Eastern
R. Co., 44 Wash. 575, 87 Pac. 826.

Canada.— Winckler v. Great Western E.
Co., 18 V. C. C. P. 250.
Concurrent acts.— A^Tiere two acts of neg-

ligence, on the part of a railroad company,
combined with one lawful act on its part,
are shown to be the pro.'iimate cause of an
injury sustained by one who is without fault

on his part, and the result of the wrongful
acts, independent of the rightful act, cannot
be separated and determined, the railroad is

liable for the damages resulting from
such combined wrongful and rightful acts.

Louisville, etc., E. Co. v. Davis, 7 Ind. App.
222, 33 N. E. 451. Likewise where there
are two proximate causes of the injury, one
the negligence of the railroad company, and
the other an occurrence happening without
fault on the part of the person injured, the
railroad company is liable. Phillips v. Xew
York Cent., etc., E. Co., 127 X^". Y. 657,
27 N. E. 978 [affirming 3 Silv. Sup. 5, 6
X. Y. Suppl. 021].

26. Georgia Cent. E. Co. v. Hyatt, 151 Ala.
355, 43 So. SG7; Florida Cent., etc., E. Co.
V. Foxworth, 41 Fla. 1, 25 So. 338. 79 Am.
St. Eep. 149 (holding that, although a
person about to cross a railroad track at
or near a public crossing may be guilty of
contributory negligence, yet if the company
by emitting any act required by the cir-

cumstances directly contributes to the in-

jurv, it will be liable in damages) ; Wabash
R. "Co. 1-. Billings, 212 111. 37, 72 X^. E. 2
[reversing 105 111. App. Ill] ; Cleveland, etc.,

R. Co. V. Klee, 154 Ind. 430, 56 N. E. 234;
Lake Shore, etc., E. Co. r. Mcintosh, 140
Ind. 261, 38 X^. E. 476.
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cause ensues, without contributory negligence on the part of the person injured,

which may in some degree aid in inflicting the injury.^' In addition to other

kinds of negligence, the above rule appKes where the railroad company is negli-

gent in violating a statute or ordinance requiring the maintenance of gates,^^ or

a flagman,^' at certain crossings.

b. Defects op Obstructions at Crossings. In accordance with the above rule

a railroad company is liable for an injury, because of its negligently causing

or permitting defects or obstructions at a crossing, only where such defects or

obstructions are the proximate cause of the injury/" and not where they are not

the proximate cause thereof.'^

27. Wabash R. Co. v. Billings, 212 111. 37,

72 N. E. 2 {reversing 105 III. App. Ill];
Hinchman v. Pere Marquette R. Co., 136 Mich.
341, 99 N. W. 277, 65 L. R. A. 553; Wood
V. New York Cent., etc., R. Co., 83 N. Y.
App. Div. 604, 82 N. Y. Suppl. 160 [af-

firmed in 179 N. Y. 557, 71 N. E. 1142];
Putman v. New York Cent., etc., R. Co., 47
Hun (N. Y.) 439.

28. Smith v. Michigan Cent. R. Co., 35
Ind. App. 188, 73 N. E. 928.

29. Pennsylvania Co. v. Hensil, 70 Ind.

569, 36 Am. Rep. 188, holding that the omis-
sion to keep a watchman at a street crossing
in accordance with an ordinance will not
render the company liable unless it is the
proximate cause of an injury.

Failure to maintain a flagman as proxi-
mate cause see Houston, etc., R. Co. v. Byrd,
(Tex. Civ. App. 1901) 61 S. W. 147; Kowal-
ski V. Chicago, etc., R. Co., 84 Fed. 586,
holding that a court cannot say as a matter
of law that because the driver of a wagon
failed to hear or heed the signals given by
a train on approaching a crossing, and was
negligent in faling to keep a proper lookout,
the absence of a flagman at the crossing did
not proximately contribute to the collision.

30. Atchison, etc., R. Co. v. Pitts, 123 111.

App. 607 (standing cars) ; Porter v. Mis-
souri Pac. R. Co., 199 Mo. 82, 97 S. W. 880;
Chicago, etc., R. Co. v. Roberts, 3 Nebr.
(Unoff.) 425, 91 N. W. 707 (holding that
in order to hold a railroad company liable

for an injury received at a crossing where
cars w^ere suffered to stand upon the high-
way longer than necessary, it must appear
that the negligence in so leaving them was
the proximate caiise of the injury).

Defects and obstructions held proximate
cause of injury: Oakland R. Co. v. Fielding,
48 Pa. St. 320; St. Louis, etc., R. Co. v.

Byas, 12 Tex. Civ. App. 657, 35 S. W. 22;
San Antonio, etc., R. Co. v. Bergsland, 12
Tex. Civ. App. 97, 34 S. W. 155. Encroach-
ing upon and maintaining obstructions in the
highway at a crossing which, concurring with
the movements of a passing train, produces
the collision resulting in the injury. Lake
Shore, etc., R. Co. v. Mcintosh, 140 Ind. 261,
38 N. E. 476. Constructing a cattle-guard
so that it projected into the highway so
that plaintiff stepped into it while it was
filled with snow, and was run over by a
train. Hoflfman v. New York Cent., etc., R.
Co., 75 N. Y. 605 [afirming 13 Hun 589].
Piling dirt in the highway from a ditch

which was being dug on defendants' right

of way, whereby plaintiff's horse becoming
frightened he was unable to get across in

time to avoid an approaching train. Parks
V. Southern E. Co., 124 N. C. 136, 32 S. E.

387.

The doctrine of remote and prozimate cause
is not applicable where the conductor of a
train permitted it to stand on a public cross-

ing, and absented himself from it, and a
teamster employed by the owner of the train

attached horses to it and removed it, whereby
an injury ensued. Ranch v. Lloyd, 31 Pa.

St. 358, 72 Am. Dec. 747.

31. Kyne v. Wilmington, etc., R. Co., 8
Houst. (Del.) 185, 14 Atl. 922 (holding that

the failure to observe a requirement of a
statute that no approach to a grade crossing

shall be heavier than five degrees is pre-

sumptive evidence of negligence, but will

not render the company liable for an injury

not resulting from such unlawful grade) ; Chi-

cago, etc., R. Co. V. Scranton, 95 111. App.
619 (holding that under R«v. St. c. 114, § 77,

requiring railroad companies to maintain
highway crossings so that they at all times

shall be safe as to persons and property, the

railroad company is not liable for an injury
occasioned by a team taking fright at the

carcass of an animal that had been killed

near the crossing about two hours before

plaintiff was injured, since the injury is

not the proximate result of the company's
negligence) ; Barkley v. Missouri Pac. R.
Co., 96 Mo. 367, 9 S. W. 793; Pittsburgh,
etc., R. Co. V. Staley, 41 Ohio St. 118, 52
Am. Rep. 74.

Defects and obstructions held not proxi-

mate cause of injury: Chicago, etc., R. Co,

V. Stamps, 26 HI. App. 219; Kemp v. North-

ern Pac. R. Co., 89 Minn. 139, 94 N. W. 439.

Falling of a, defective bridge, where it ap-

pears that no injury is done by such falling,

but that the injury is caused by an engine

passing over the railroad. Brown r. Spartan-

burg, etc., R. Co., 57 S. C. 433, 35 S. E. 731.

The giving away of a box drain across a

public road, put in by a railroad company,
where it appears that plaintiff's horse shied

and he was thrown to the ground, sustaining

the injury of which he complains. Leo v.

Texas, etc., R. Co., 110 La. 213, 34 So. 417.

A ridge of earth on the side of the tracks

at which plaintiff's horse becomes frightened

and plaintiff is thrown otit of the buggy and
injured is not the proximate cause of the

injury, where it appears that the railroad

[X, F, ll.b]
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e. Fright or Unmanageableness of Team. Likewise where the injury is

caused by reason of the injured party's horse or team becoming frightened or
unmanageable, the railroad company is responsible therefor only where such
fright or unmanageableness is a proximate result of neghgence on its part; ^ and

company is not negligent in permitting the
ridge to exist, it not rendering the highway
unsafe for ordinary travel. Myers v. Chicago,
etc., R. Co., 101 Fed. 915.
A defect in a gate at a, railroad crossing is

not the proxin;ate cause of an injury received

by one who, after passing the gate, sees a
train approaching but tries to cross the track
and gets his foot caught and is consequently
injured. Baltimore, etc., R. Co. v. Ander-
son, 75 Fed. 811, 22 C. C. A. 415.

That safety gates at a railroad crossing have
been down for a longer time than allowed
by ordinance is not tlie proximate cause of

an injury occasioned by the frightening of

a horse by the escape of steam from an
engine, and the blowing of a whistle. Sim-
mons !'. Pennsylvania K. Co., 199 Pa. St.

232, 48 Atl. 1070.

The wrongful obstruction of a crossing by
trains or cars is not the proximate cause of

an injury merely because, but for the stand-

ing train, plaintiff would have crossed the

tracks before the arrival of another train

which caused the injury (DuBoise v. New
York Cent., etc., E. Co., 88 Hun (N. Y.)

10, 34 N. Y. Suppl. 279) ; or where the

injury is caused by reason of plaintiff, in

attempting to climb over the cars, having
his foot caught in a stirrup of the car and
thereby being thrown to the ground and in-

jured (ilontgomery v. East Tennessee, etc.,

R. Co., 94 Ga. 332, 21 S. E. 571); or by
reason of his horse becoming frightened by
the noise of an engine (Wabash R. Co. v.

Coker, 81 111. App. 6G0), or of a passing
train (Stanton r. Louisville, etc., R. Co.,

91 Ala. 382, 8 So. 798; Selleek v. Lake
Shore, etc., R. Co., 58 Mich. 195, 24 N. W.
774) ; or by reason of plaintiff, a pedestrian,

receiving a fall caused by a defect in the

street, while malcing a detour to pass around
the train (Enochs v. Pittsburgh, etc., R. Co.,

145 lud. 635, 44 K E. 658) ; or by reason
of his horse, which had never before taken
fright at oars, becoming frightened at a
caboose while passing around it (Atchison,

etc., R. Co. V. Morris, 64 Kan. 411, 67 Pac.

837) ; or by reason of his undertaking to

cross at a point where defendant is not bound
to keep the right of way safe for travel

(Kelly V. Texas, etc., R. Co., 97 Tex. 619,

80 S. W. 1197 [aflirming (Civ. App. 1904)
78 S. W. 372] ) ; or by reason of his under-
taking to drive across at a dangerous place,

whereby his vehicle is tipped over and he is

injured (Jackson f. Nashville, etc., R. Co.,

13 Lea (Tenn.) 491, 49 Am. Rep. 663) ;

or by reason of his being injured by the
backing of cars that had been standing on
the crossing in violation of an ordinance
(Boyd V. Cross, (Tex. Civ. App. 1898) 47

S. W. 478).
32. Indiana.— Cleveland, etc., R. Co. v.

Wynant, 134 Ind. 681, 34 N. E. 569 (holding

[X, F, II. e]

that where it appears that the horses were
frightened both by a car standing on the

crossing and by a noise at the car, for which
neither plaintiff nor defendant is responsible,

defendant is liable) ; Cleveland, etc., R. Co.

r. Carey, 33 Ind. App. 273, 71 X. E. 244.

Kentucky.— Illinois Cent. R. Co. r. Mizell,

100 Ky. 235, 38 S. W. 5, 18 Ky. L. Rep. 738,

failure to give signals held proximate cause.

Michigan.— Hinehman v. Pere jNIarquette

R. Co., 136 Mich. 341, 99 X. W. 277, 65

L. R. A. 553, holding that a railroad com-
pany is not liable for injuries from the

frightening of a horse by the emission of

steam from its engine, although the engine
was and for five minutes had been obstruct-

ing a crossing in violation of Comp. Laws
(1897), §§ 6234 (5), unless the injuries were
the proximate result of such unlawful act

or of some other wrong done by defendant.

Mississippi.— Louisville, etc., R. Co. v.

Crominarity, 86 Miss. 464, 38 So. 633.

New York.— Wood v. New York Cent., etc.,

R. Co., 83 N. Y. App. Div. 604, 82 N. Y.
Suppl. 160 [affirmed in 179 N. Y. 557, 71

N. E. 1142] ; Putman v. New York Cent,,

etc., R. Co., 47 Hun 439 (holding that where
the accident would not have happened but
for the frightening of the horse, defendant
is liable, although the bad condition of plairn

tiff's harness promoted the injury, unless

it amounted to negligence) ; Barringer I'.

New York Cent., etc., R. Co., 18 Hun 398
(holding that it must be shown that the

company's negligence or wrong-doing was the

proximate cause of the accident and not the

driver's inability to control his horse).

See 41 Cent. Dig. tit. " Railroads," § 1092.

Negligence of railroad company held the
proximate cause of injuries resulting from
a team becoming frightened or unmanageable
see Southern R. Co. r. Tankersley, 3 Ga.

App. 548, 60 S. E. 297; Atchison, etc., R.

Co. v. Wilkie, 77 Kan. 791, 90 Pac. 776,

11 L. R. A. N. S. 963; Mitchell v. St. Louis,

etc., R. Co., 122 Mo. App. 50, 97 S. W. 552

(failing to give signals) ; Sehemerhorn v.

New York Cent., etc., R. Co., 33 N. Y. App.
Div. 17, 53 N. Y. Suppl. 279; Putman v.

New York Cent., etc., R. Co., 47 Hun (N. Y.)

439 (holding that where negligence of de-

fendant in fowering a gate caused the gate

to strike plaintifi''s horse and frightened him
so that he ran away and a rein broke, and
plaintiff was thrown out of the wagon and
injured, the jury may find that the fright-

ening of the horse and not the breaking of

the rein was the proximate cause of the

injury) ; Beopple r. Illinois Cent. R. Co.,

104 Tenn. 420. 58 S. W. 231; Sherman, etc.,

R. Co. r. Eaves, 25 Tex. Civ. App. 409, 61

S. W. 550; Belt r. San Antonio, etc., R.
Co., (Tex. Civ. App. 18961 37 S. W. 362;
Texas, etc., R. Co. v. Anderson, 2 Tex. App.
Civ. Cas. § 203: Allibone v. Texas, etc., R.
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not where its negligence is only the remote cause thereof,^^ or where there is no
causal connection between the negligence for which a recovery is sought and the

fright or unmanageableness of the team.^*

d. Failure to Give Signals From Train. A failure to give the customary or

statutory signals on approaching a crossing will make the railroad company liable

for an injury sustained by an accident at the crossing, only where it is shown
that such failure is the cause of the injury.^^ It is not liable if there is no causal

Co., 2 Tex. App. Civ. Cas. § 64; Fay v.

Minneapolis, etc., R. Co., 131 Wis. 639, 111
N. W. 683.

In determining the cause of an accident
the jury may use their general knowledge as

to the habits of horses and their liability

to become frightened by moving trains. State
V. Maine Cent. R. Co., 86 Me. 309, 29 Atl.

1086.

33. Stanton v. Louisville, etc., R. Co., 91
Ala. 382, 8 So. 798; Stahl v. Lake Shore,
etc., R. Co., 117 Mich. 273, 75 N. W. 029;
Ft. Worth, etc., R. Co. v. Neely, (Tex. Civ.
App. 1900) 60 S. W. 282 [questions certified

answered in 90 Tex. 274, 72 S. W. 159].
34. Delataare.— Reed v. Queen Anne's R.

Co., 4 Pennew. 413, 57 Atl. 529.
Georgia.— Georgia Southern, etc., R. Co. v.

Williams, 93 Ga. 253, 18 S. E. 825.
Indiana.— Baltimore, etc., R. Co. v. Mus-

grave, 24 Ind. App. 295, 55 N. E. 496, hold-
ing that running at an unlawful speed or
without signals is not the proximate cause
of an injury, caused by plaintiff's team be-
coming frightened at the head-light.

loica.— Pratt v. Chicago, etc., R. Co., 107
Iowa 287, 77 N. W. 1064.

Kentucky.— Louisville, etc., R. Co. v. Arm-
strong, 105 S. W. 473, 32 Ky. L. Rep. 252;
Pedigo E. Louisville, etc., R. Co., 68 S. W.
462, 24 Ky. L. Rep. 338.

Michigan.— Murphy v. Michigan Cent. R.
Co., 107 Mich. 627, 65 N. W. 753; Lambeck
V. Grand Rapids, etc., R. Co., 106 Mich. 512,
64 N". W. 479, holding that where a horse
becomes frightened while being driven along
a street and runs away and collides with
a car standing on the street, such fright is

the proximate cause of the injuries result-
ing to the driver from such collision.

Missouri.— Killian v. Chicago, etc., R. Co.,
86 Mo. App. 473, failure to give signal not
proximate cause of injury, where horse took
fright at escaping steam.'

Neio York.— Cosgrove v. New York Cent.,
etc., R. Co., 13 Hun 329 [reversed on other
grounds in 87 N. Y. 88, 41 Am. Rep. 355].

Texas.— Houston, etc., R. Co. v. Carruth,
(Civ. App. 1899) 50 S. W. 1036, failure
to give signals not proximate cause.

Virginia.— Richmond, etc., R. Co. v. Yea-
mans, 86 Va. 860, 12 S. E. 946, 90 Va. 752,
19 S. E. 787, holding that where plaintiff
who was driving a wagon had crossed defend-
ant's railroad track ^\hpre an engine was
shifting cars, and when the engine approached
the horse, instead of going forward backed
into the train and plaintiff was injured,
the unusual conduct of the horse could not
have been foreseen and defendant is not
liable for the injury.

Wisconsin.— Walters v. Chicago, etc., R.
Co., 104 Wis. 251, 80 N. W. 451.

See 41 Cent. Dig. tit. " Railroads," § 1092.
Injury to third person.— It has been held

that where a horse approaches a railroad

crossing very rapidly and is frightened by
an engine which is standing some distance

within the street and by reason of such fright

runs against and injures another, the latter's

injury is not the proximate result of the

railroad company's negligence in permitting
the engine to stand on the crossing. Burns
V. Delaware, etc., Co., 110 N. Y. App. Div.

592, 96 N. Y. Suppl. 509.

35. Colorado.— Chicago, etc., R. Co. v.

Crisman, 19 Colo. 30, 34 Pac. 280.

Illinois.— Toledo, etc., R. Co. v. Cline, 135

111. 41, 25 N. E. 846; Chicago, etc., R. Co.

V. Harwood, 90 111. 425; Toledo, etc., E. Co.

V. Durkin, 76 111. 395; Toledo, etc., R. Co. i'.

Jones, 76 111. 311; Illinois Cent. R. Co. i.

Benton, 69 111. 174; Chicago, etc., R. Co. v.

Lee, 68 111. 576; Peoria, etc., R. Co. v. Silt-

man, 67 111. 72; Chicago, etc., R. Co. v.

Van Patten, 64 111. 510; Chicago, etc., R. Co.

V. McDaniels, 63 111. 122; Indianapolis, etc.,

R. Co. V. Blackman, 03 111. 117; Galena, etc.,

R. Co. 1'. Loomis, 13 111. 548, 56 Am. Dec.

471; Elgin, etc., R. Co. v. Hoadley, 122 111.

App. 105 [affirmed in 220 111. 462, 77 N. E.

151] ; Illinois Cent., etc., R. Co. v. Klein,

95 111. App. 220; Cleveland, etc., R. Co. v.

Richey, 43 111. App. 247 ; Chicago, etc., R.
Co. V. Wells, 42 111. App. 26; Chicago, etc.,

R. Co. r. Hanley, 26 111. App. 351, holding
that, although a failure to give such signals

is prima fade negligence, it will not be pre-

sumed that such failure caused the injury.

Indiana.— Baltimore, etc., R. Co. r. Con-
oyer, 149 Ind. 524, 48 N. E. 352, 49 N. E.

452; Baltimore, etc., R. Co. v. Musgrave,
24 Ind. App. 295, 55 N. E. 496; Leavitt v.

Terre Haute, etc., R. Co., 5 Ind. App. 513,

31 N. E. 860, 32 N. E. 800.

Kentucky.— Illinois Cent. R. Co. v. Mizell,

100 Ky. 235, 38 S. W. 5, 18 Ky. L. Rep. 738.

Mississippi.— Louisville, etc., R. Co. i'.

Crominarity, 86 Miss. 404, 38 So. 033.

Missouri.— Lloyd i'. St. Louis, etc., R. Co.,

128 Mo. 595, 29 S. W. 153, 31 S. W. 110

(where it appears that obedience to the stat-

ute would have prevented the injury) ; Kel-

ley V. Hannibal, etc., R. Co., 75 Mo. 138.

New Yorle.— Browne ?:. New York Cent.,

etc., E. Co., 87 N. Y. App. Div. 206, 83

N. Y. Suppl. 1028, 13 N. Y. Annot. Cas. 409

[affirmed in 179 N. Y. 582, 72 N. E. 1140];
Schermerhorn )'. New York Cent., etc., R. Co.,

33 N. Y. Anp. Div. 17, 53 N. Y. Suppl. 279.

Worth Cnrolina.— Edwards r. Atlantic

Coast Line R. Co., 129 N. C. 78, 39 S. E.

[X, F, 11, d]
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connection between the failure to give the signals and the injury sustained by
reason of the accident.^'

730; Parker v. Wilmington, etc., R. Co.,
86 N. C. 221.

Ohio.— Cleveland, etc., E. Co. f. Richer-
son, 19 Ohio Cir. Ct. 385, 10 Ohio Cir. Dec.
326; Cincinnati, etc., R. Co. v. Murphv, 18
Ohio Cir. Ct. 298, 10 Ohio Cir. Dec. 195.

South Carolina.— Mercer v. Southern R.
Co., 66 S. C. 246, 44 S. E. 750 (holding
that, where signals are not given at a cross-
ing and a person is killed, the company is

liable unless such person by his own care-
lessness contributes to his injury and his

negligence is a proximate cause of the in-

jury) ; Bishop V. Southern R. Co., 63 S. C.

532, 41 _S. E. 808. Under Rev. St. (1893)
§ 1692, it is held that the railroad company's
liability does not depend upon whether its

failure to give the prescribed signals is the
proximate cause of the injury to a person
at the crossing, but it is equally liable if

such failure contributed thereto. Strother v.

South Carolina, etc., R. Co., 47 S. C. 375,
25 S. E. 272; Wraggs r. South Carolina,
etc., R. Co., 47 S. C. 105, 25 S. E. 76,

58 Am. St. Rep. 870, 33 L. R. A. 191.

Texas.— Sherman, etc., R. Co. i. Eaves,
25 Te.'c. Civ. App'. 409, 61 S. W. 550; Central
Texas, etc., R. Co. v. Nycum, (Civ. App.
1896) 34 S. W. 460.

Virginia.— Simons v. Southern R. Co., 96
Va.. 152, 31 S. E. 7, holding that there must
be a causal connection between the breach
of dut}' and the injury.

Wisconsin.— Morey v. Lake Superior Ter-
minal, etc., R. Co., 125 Wis. 148, 103 N. w.
271.

See 41 Cent. Dig. tit. " Railroads," § 1094.
Failure to give signals held to be proximate

cause of injury see Cleveland, etc., R. Co. v.

Carey, 33 Ind. App. 275, 71 N. B. 244;
Illinois Cent. R. Co. v. Bethea, 88 Miss. 119,
40 So. 813; Louisville, etc., R. Co. v. Crom-
inarity, 86 Miss. 464, 38 So. 633; Browne
V. New York Cent., etc., R. Co., 87 N. Y. App.
Div. 206, 83 N. Y. Suppl. 1028, 13 N. Y.
Annot. Cas. 409 [affirmed in 179 N. Y. 582,
72 N. E. 1140]; Houston, etc., R. Co. v.

Byrd, (Tex. Civ. App. 1901) 61 S. W. 147;
Allibone r. Texas, etc., R. Co., 2 Tex. App.
Civ. Cas. § 64; Jlorey v. Lake Superior
Terminal, etc., R. Co., 125 Wis. 148, 103
N. W. 271, holding that where, by reason of
a train's approach at an unlawful speed and
without warning, a traveler who had ap-
proached within two or three feet of the
track became overcome with fear, producing
unconsciousness and loss of control over his
actions, which caused him to fall forward
and partly on the track where the train
struck him, the railroad company's negli-

gence was the proximate cause of the injury.
Where plaintiff is injured in jumping from

a street car to escape a threatened collision

with a railroad train, and the railroad com-
pany fails to ring the bell as the train is

approaching the crossing as required by stat-

ute (Sayles Annot. Civ. St. (1897) art. 4507)

[X, F, 11, d]

such company is not relieved from liability

because the train is actually stopped before

collision after causing the injury. Galveston,

etc., R. Co. c. Vollrath, 40 Tex. Civ. App., 46,

89 S. W. 279.

Where a miscarriage is caused by fright

from a passing train, plaintiff can recover if

her fright ought to have been foreseen as a
natural and probable consequence of the fail-

ure to give signals, although the consequent
miscarriage could not have been foreseen, as

fright naturally tends to produce a miscar-

riage. St. Louis Southwestern R. Co. v.

Mitchell, 25 Tex. Civ. App. 197, 60 S. W. 891.

36. Arkansas.— St. Louis, etc., R. Co. v.

Denty, 63 Ark. 177, 37 S. W. 719.

California.— Ijambert v. Southern Pac. R.
Co., 146 Cal. 531, 79 Par-. 873.

Florida.— Florida Cent., etc., R. Co. v.

Foxworth, 41 Fla. 1, 25 So. 338, 79 Am.
St. Rep. 149.

Georgia.— Georgia Southern, etc., R. Co.

V. Williams, 93 Ga. 253, 18 S. E. 825.

Illinois.— Toledo, etc., R. Co. r. Durkin,
70 111. 395.

Kentucky.—^ Louisville, etc., R. Co. r. Sur-
vant, 44 S. W. 88, 19 Ky. L. Rep. 1576.

Michigan.— Stahl v. Lake Sliore, etc., R.
Co., 117 Mich. 273, 75 N. W. 629.

Missouri.— Killian v. Chicago, etc., R. Co.,

86 Mo. App. 473.

Neio York.— Bosko v. Delaware, etc., R.
Co., 91 Hun 320, 36 X. Y. Suppl. 261;
Cosgrove r. New York Cent., etc., R. Co.,

13 Hun 329 [reversed on other grounds in

87 N. Y. 88, 41 Am. Rep. 355].
Texas.— iMcDonald v. International, etc.,

R. Co., 86 Tex. 1, 22 S. W. 939, 40 Am. St.

Rep. 803 [reversing (Civ. App. 1892) 20
S. W. 847] ; Texas, etc., R. Co. v. Wright,
62 Tex. 515; Houston, etc., R. Co. v. Car-
ruth, (Civ. App. 1899) 50 S. W. 1036.

Virginia.— Brammcr v. Norfolk, etc., R.
Co., 104 Va. 50, 51 S. E. 211.

West Virginia.—Butcher v. West Virginia,

etc., R. Co., 37 W. Va. 180, 16 S. E. 457,

18 L. R. A. 519.

See 41 Cent. Dig. tit. ' Railroads," § 1094.
Failure to give signals held not to be proxi-

mate cause of the injury see St. Louis, etc.,

R. Co. V. Denty, 63 Ark. 177, 37 S. W. 719
(where a child four years old approaching
crossing breaks away from the person in

whose charge it is and runs in front of the
train) ; Louisville, etc., R. Co. v. Survant, 44
S. W. 88, 19 Ky.L. Rep. 1576 (holding that a
failure to give signals at a public crossing is

not the proximate cause of the fright of plain-

tiff's horse after crossing the track at a
private crossing a mile distant) ; Barkley
r. iiissouri Pac. R. Co., 96 Mo. 367, 97

S. W. 793 (holding that a failure to give

a signal of the starting of a freight train

which has been standing on a crossing does
not make the company liable for the injury
of one who, having started to cross in front
of the train, sees it begin to move, starts
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e. Unlawful Rate of Speed. Negligence in running a train at a rate of speed

in violation of a statute or ordinance does not make the railroad company liable

for injuries caused by the train, unless the unlawful speed is the proximate cause

of the injury.^' It is not liable on that ground where such negligence is not the

proximate cause of the injury for which recovery is sought.^*

12. Injury Avoidable Notwithstanding Contributory Negligence. Although a

person injured at a railroad crossing may be guilty of negligence which to some
extent contributes to his injury, yet the railroad company is Uable, if notwith-

standing such contributory negligence it could by the exercise of ordinary

care and diligence have avoided the injury, but fails to do so,^° after it sees or

back toward the rear of the train, stumbles,
and falls under the cars) ; Bosko v. Dela-
ware, etc., R. Co., 91 Hun (N. Y.) 320, 36

N. Y. Suppl. 261 (where plaintiff's foot

caught in the track and he was unable to

extricate it) ; Brammer r,. Norfolk, etc., R.
Co., 104 Va. 50, 51 S. W. 211 (driving on
track without looking or listening for the
approach of a train which was plainly
visible) ; Schubrinck v. Canada Atlantic R.
Co., 8 Can. L. T. Occ. Notes 438.
Where plaintiff actually sees or knows of

the approach of the train when he is some
distance from the crossing, the failure of

the engineer to sound the whistle or ring
the bell has no causal connection with an
ensuing collision. Lambert v. Southern Pac.

R. Co., 146 Cal. 231, 79 Pac. 873 ; Louisville,

etc., R. Co. V. Pirschbacher, 63 111. App. 144;
McDonald v. International, etc., R. Co., 86
Tex. 1, 22 S. W. 939, 40 Am. St. Rep. 803
[reversing (Civ. App. 1892) 20 S. W. 847].
37. Delaware.— Knopf v. Philadelphia, etc.,

R. Co., 2 Pennew. 392, 46 Atl. 747.
Indiana.— Lake Erie, etc., R. Co. v. Mike-

sell, 23 Ind. App. 395, 53 N. E. 488.
Kansas.— Chicago, etc., R. Co. v. Kennedy,

2 Kan. App. 693, 43 Pac. 802.
Maine.— State v. Maine Cent. R. Co., 77

Me. 538, 1 Atl. 673, holding that unlawful
speed is not of itself sufficient to establish
negligence or to warrant a recovery, but that
it must be shown affirmatively that the acci-

dent was occasioned by such unauthorized
speed, without any contributory negligence on
the part of the person injured.

Mississippi.— Illinois Cent. R. Co. v. Wat-
son, (1905) 39 So. 69.

Missouri.— Kelley v. Hannibal, etc., R. Co.,

73 Mo. 138; Duffy v. Missouri Pac. R. Co.,

19 Mo. App. 380.

Ohio.— Cincinnati, etc., R. Co. v. Murphy,
IS Ohio Cir. Ct. 298, 10 Ohio Cir. Dec. 195.

Oregon.— Kunz v. Oregon R. Co., (1907)
93 Pac. 141, 94 Pac. 304.

Tennessee.— Louisville, etc., R. Co. v.

Martin, 113 Tenn. 266, 87 S. W. 418.

Tewas.— Texas, etc., R. Co. v. Ball, 38
Tex. Civ. App. 279, 85 S. W. 456.

Virginia.—Southern R. Co. v. Hansbrough,
107 Va. 733, 60 S. E. 58.

Unlawful speed held to be proximate cause
of injury see Chicago, etc., R. Co. v. Mochell,
193 111. 208. 61 N. E. 1028, 86 Am. St. Rep.
318 [affirming 96 111. App. 178] ; Smith v.

Michigan Cent. R. Co., 35 Ind. App. 188,

73 N. E. 928.

Where the accident would not have hap-
pened but for such unlawful speed, such speed
is the proximate cause of the injury, al-

though the person injured was also negligent.

Duffy V. Missouri Pac. R. Co., 19 Mo. App.

380; Winstanley v. Chicago, etc., R. Co., 72

Wis. 375, 39 N. W. 856.

38. Georgia.— Georgia Southern, etc., R.
Co. V. Williams, 93 Ga. 253, 18 S. E. 825.

Indiana.—• Evansville, etc., R. Co. v. Welch,
25 Ind. App. 308, 58 N. E. 88 (holding

that negligently running at a high and
dangerous rate of speed whereby one person

is struck and hurled against another and in-

jures him Is not the proximate cause of the

latter's iujurjO ; Baltimore, etc., R. Co. r.

Musgrave, 24 Ind. App. 295, 55 N. E. 496.

Kentucicti.— Pedigo v. Louisville, etc., R.
Co., 68 S.-W. 462, 24 Ky. L. Rep. 338.

Michigan.— Stahl v. Lake Shore, etc., R.
Co., 117 Mich. 273, 75 N. W. 629.

Wisconsin.—•Walters r. Chicago, etc., R.
Co., 104 Wis. 251, 80 N. W. 451.
Unlawful speed is not the proximate cause

of an injury, where the train has passed and
plaintiff is struck by a train on an adjoin-
ing track (Whiton v. Chicago, etc., R. Co.,

29 Fed. Cas. No. 17,597, 2 Biss. 282 [af-

firmed in 13 Wall. 270, 20 L. ed. 571] ) ; or
where he attempts to cross at a place,

where the view of the track is obstructed,
without stopping to look or listen for an
approaching train, although familiar with
the crossing in question and aware of the
fact that it is then about the time for a
train to pass (Blackburn v. Southern Pac.
R. Co., 34 Oreg. 215, 55 Pac. 225).
39. Arkansas.— Griffie v. St. Louis, etc.,

R. Co., 80 Ark. 186, 96 S. W. 750.
California.— Zipperlen v. Southern Pac. R.

Co., 7 Cal. App. 206, 93 Pac. 1049.
Georgia.— See Comer v. Barfleld, 102 Ga.

485, 31 S. E. 89.

Indian Territory.-—Atchison, etc., R. Co. v.

Baker, (1907) 104 S. W. 1182 [reversed on
other grounds in (Okla. 1908) 95 Pac. 433].
Kentucky.— Louisville, etc., R. Co. v. Tay-

lor, 104 S. W. 776, 31 Ky. L. Rep. 1142;
Pittsburgh, etc., R. Co. v. Lewis, 38 S. W.
482, 18 Ky. L. Rep. 957; Louisville, etc.,

R. Co. V. Krey, 29 S. W. 869, 16 Ky. L.
Rep. 797; Louisville, etc., R. Co. v. Schuster,
7 S. W. 874, 10 Ky. L. Rep. 65, as by check-
ing the train or by giving warning by
whistle.

Maryland.— Western Maryland R. Co. v.

Kehoe, 86 Md. 43, 37 Atl. 799; Kean v.

[X, F, 12]
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knows of such person's peril in time to avert the injury,*' or by the weight of

authority, after it discovers, or by the exercise of reasonable care might discover,

the injured party's peril in time to avert the injury." This rule apphes only

Baltimore, etc., E. Co., 01 Md. 154, holding
that one injured while drunk at a railroad
crossing by a train may maintain an action
or not according to whether the train hands
might or might not in the exercise of reason-

able care and diligence have avoided the
injury.

Missouri.— Sullivan v. Missouri Pac. R.
Co., 117 Mo. 214, 23 S. W. 149; Kellny v.

Missouri Pac. R. Co., 101 Mo. 07, 13 S. W.
800, 8 L. R. A. 783; Meyers r. Chicago, etc.,

R. Co., 59 Mo. 223.

Korth Carolina.—Dixon v. Southern R. Co.,

140 X. C. 201, 53 S, E. 673 ; Reid r. Atlanta,

etc., R. Co.. 140 X. C. 146, 5-2 S. E. 307;
Norton i\ Xorth Carolina R. Co., 122 X. C.

910, 29 S. E. 886.

Ohio.— Lake Shore, etc., R. Co. r. Ehlert,

19 Ohio Cir. Ct. 177, 10 Ohio Cir. Dec. 443;
Lake Shore, etc., R. Co. r. Schade, 15 Ohio
Cir. Ct. 424, 8 Ohio Cir. Dec. 316.

Oklahoma.— Atchison, etc., R. Co. v.

Baker, (1908) 95 Pac. 433 [revcrsincf on
other grovmds (Indian Terr. 1907) 104 ,S. W.
1182].

Texas.— Texas, etc., R. Co. i-. Staggs, 90
Tex. 458, 39 S. \V. 295.

Virginia.— Baltimore, etc., R. Co. r. Few,
94 Va. 82, 26 S. E. 406.

Vniled States.— Baltimore, etc., R. Co. v.

Anderson, 85 Fed. 413, 29 C. C. A. 23.5

(where the train might have been stopped
and the injurv thus avoided) ; Dunning r.

Bond, 38 Fed." 813.

Canada.— Mover r. Grand Trunk R. Co.,

3 Can. R. Cas. "l.

See 41 Cent. Dig. tit. "Railroads," §§ 1096-
1098.
That such negligence is the proximate cause

of the injury is generally held to be the rule.

Lake Shore, etc., R. Co. v. Ehlert, 19 Ohio
Cir. Ct. 177, 10 Ohio Cir. Dec. 443; Lake
Shore, etc., R. Co. i'. Schade, 15 Ohio Cir.

Ct. 424, 8 Ohio Cir. Dee. 316. But see Kellny
V. Mi-ssouri Pac. R. Co., 101 Mo. 67, 13 S. W.
806, 8 L. R. A. 783, holding that in such case
a recovery is allowed not on the ground that
defendant's second act of negligence is the
sole cause of injury but on the gi'ound that
defendant is estopped by its recklessness from
asserting plaintiff's contributory negligence.
40. Alahama.— Panncll t\ Nashville, etc.,

R. Co., 97 Ala. 298, 12 So. 236; Highland
Ave., etc., R. Co. r. Sampson, 91 Ala. 560,

8 So. 778.

Indiana.— Cleveland, etc., R. Co. v. Klee,

154 Ind. 430, 56 N. E. 234.

Lotiisiana.— Ross v. Sibley, etc., R. Co.,

116 La. 789, 41 So. 93.

Maryland.—^ Western Maryland R. Co. -v.

Kehoe, 86 Md. 43, 37 Atl. 799; Maryland
Cent. R. Co- v. Neubeur, 62 Md. 391.

Missouri.— Van Bach v. Missouri Pac. R.

Co., 171 Mo. 338, 71 S. W. 358; Harlan v.

St. Louis, etc., R. Co., 65 Mo. 22.

Wew York.— Wall v. New York Cent., etc.,

[X, F, 12]

R. Co., 56 N. Y. App. Div. 599, 67 X. Y.
Suppl. 519, holding that the company is liable

in such case for any injury resulting either

directly or indirectly.

Texas.— Texas, etc., R. Co. v. Staggs, 90
Tex. 458, 39 S. W. 295; Gulf, etc., R. Co.

r. Lankford, 88 Tex. 499, 31 S. W. 355
[affirming 9 Tex. Civ. App. 593, 29 S. W.
933] ; Galveston, etc., R. Co. v. Matula, 79

Tex. 577, 15 S. W. 573, (1892) 19 S. W.
376; Galveston, etc., R. Co. v. Murray, (Civ.

App. 1906) 99 S. W. 144; Central Texas,
etc., R. Co. V. Gibson, 35 Tex. Civ. App. 66,

79 S. W. 351.

^Visconsin.— Valin v. Milwaukee, etc., R.
Co., 82 Wis. 1. 51 N. W. 1084, 33 Am. St.

Rep. 17, holding that the negligence of a
railroad company in such case, to warrant
a recovery, need not be gross.

Vniled States,— Dunning v. Bond, 38 Fed.
813.

See 41 Cent. Dig. tit. " Railroads," § 1097.
Child of tender years.— In an action for

the negligent killing of a child of six years
while playing on the track, plaintiff may re-

cover, notwithstanding the parents of the
child were negligent in not keeping him
away from the track or the child negligent
in going and remaining thereon, if the child

was " of tender years " ajid the engineer saw
him on the track and after seeing him
failed to exercise ordinary care to save him,
and if the exercise of ordinary care on the
engineer's part would have saved him. Tobin
V. ilissouri Pac. R. Co., (Mo. 1891) IS

S. W. 996.

41. Kentucky.— Hovius v. Cincinnati, etc.,

R. Co., 107 S. W. 214, 32 Ky. L. Rep. 786;
Crowley v. Louisville, etc., R. Co., 55 S. W.
434, 21 Kv. L. Rep. 1434; Pittsburg, etc.,

E. Co. I'. "Lewis, 38 S. W. 482, 18 Ky. L.

Rep. 957 ; Louisville, etc., R. Co. ! . Krey,
29 S. W. 869, 16 Ky. L. Rep. 797.

Micliigan.— Sasnofski ). Lake Shore, etc.,

R. Co., 'l34 Mich. 72, 95 N. W. 1077.

Missouri.— Sites r. Knott, 197 Mo. 684,

96 S. W. 206; Dlauhi r. St. Louis, etc., R.
Co., 139 Mo. 291, 40 S. W. 890; Lloyd r.

St. Louis, etc., R. Co., 128 Mo. 595, 29 S. W.
153, 31 S. W. 110; Sullivan ;;. Missouri Pae.
R. Co., 117 Mo. 214. 23 S. W. 149; Kellny
r. :\lissouri Pac. R. Co., 101 Mo. 67, 13 S. ^^.

806, 8 L. R. A. 783; Hilz r. Missouri Pac.
R. Co., 101 Mo. 36, 13 S. W. 946; Dbnohue
v. St. Louis, etc., R. Co., 91 Mo. 357, 2

S. W. 424. 3 S. W. 848; Keim v. Union R.,

etc., Co., 90 Mo. 314, 2 S. W. 427; Kelley
V. Hannibal, etc., R. Co., 75 Mo. 138; Gass
r. Missouri Pac. R. Co., 57 Mo. App. 574

;

White r. Wabash Western R. Co., 34 Mo.
App. 57.

New Bampshire.— Yeaton v. Boston, etc.,

R. Co., 73 N". H. 285, 61 Atl. 522.
North Carolina.— Fulp v. Roanoke, etc., R.

Co., 120 N. C. 525, 27 S. E. 74,
Ohio.— Cincinnati St. R. Co. v. Jenkins,
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where the railroad employees had reason to know of the injured person's perilous

position in time to prevent the injury.'" It has no application where the injured

person's perilous position was not discoverable until it was too late/" and in some
jurisdictions is held not to apply where the injured party's presence or peril is

unknown to those in charge of the train,'" or merely because the railroad company
fails to discover his peril.^^ Nor does it apply where the contributory negUgence
of the person injured is later in time than the negligence of the railroad com-
pany; *" or where the railroad company is unable, after the discovery of such
peril, by the exercise of ordinary care, to avoid the injury,^^ unless its inability to

avoid the injury is caused by its own negUgence, as in running its train at an unlawful
rate of speed."* Mere knowledge of the presence of a person on or near a crossing,

without knowledge of his actual peril does not make a railroad company respon-

sible for its failure to avoid injuring him,*^ since the railroad company has a right

to presume, in the absence of knowledge to the contrary, that a person seen on

or near a crossing is sui juris and will exercise ordinary care in stopping or in

retiring to a place of safety in time to avoid being injured.^"

13. Wilful, Wanton, and Unauthorized Acts— a. Wilful or Wanton Aets.^'

Where the servants or employees of a railroad company are guilty of wantonness
or wilfulness in inflicting an injury at a railroad crossing, the railroad company
is liable therefor," notwithstanding contributory negligence on the part of the

20 Ohio Cir. Ct. 256, 11 Ohio Clr. Dec. 130;
Lalce Shore, etc., R. Co. t. Ehlert, 19 Ohio
Cir. Ct. 177, 10 Ohio Cir. Dec. 443; Lake
Shore, etc., R. Co. v. Schade, 15 Ohio Cir.

Ct. 424, 8 Ohio Cir. Dec. 316.
Virginia.— Baltimore, etc., E. Co. -y. Few,

94 Va. 82, 26 S. W. 406.
United States.—

^ Baltimore, etc., R. Co. v.

Anderson, 85 Fed. 413, 29 C. C. A. 235;
Dunning v. Bond, 38 Fed. 813.

See 41 Cent. Dig. tit. " Railroads," § 1098.
42. Illinois Cent. R. Co. v. Aclserman, 144

Fed. 959, 76 C. C. A. 13.

43. Philadelphia, etc., R. Co. v. Holden, 93
Md. 417, 49 Atl. 625.
44. Burns v. Louisville, etc., R. Co., 136

Ala. 522, 33 So. 891; Dunworth v. Grand
Trunk Western R. Co., 127 Fed. 307, 62
C. C. A. 225.

45. Texas, etc., R. Co. v. Staggs, 90 Tex.
458, 39_ S. W. 295 (holding that where the
person injured is guilty of negligence in not
discovering and avoiding the train there can
be no recovery on account of the railroad
company's failure to discover his peril in
time to avoid injuring him) ; Texas Midland
R. Co. V. Tidwell, (Tex. Civ. App. 1899) 49
S. W. 641 (holding that an injured party
if guilty of contributory negligence cannot
recover by showing that by use of ordinary
care and prudence the railroad company
might have seen him and avoided the injury).
But see Galveston, etc., R. Co. v. Matula,
79 Tex. 577, 15 S. W. 573, 19 S. W. 376.
46. McNab v. United R., etc., Co., 94 Md.

719, 51 Atl. 421; Cincinnati St. E. Co. v.

Jenkins, 20 Ohio Cir. Ct. 256, 11 Ohio Cir.
Dec. 130.

47. Kentucky.— Louisville, etc., R. Co. v.

Mollay, 91 S. W. 685, 28 Ky. L. Rep. 1113.
Louisiana.—Barnhill v. Texas, etc., R. Co.,

109 La. 43, 33 So. 63.

Missouri.— Sullivan n. Missouri Pao. R.
Co., 117 Mo. 214, 23 S. W. 149.

Texas.— Missouri etc., R. Co. v. Eyer, 96
Tex. 72, 70 S. W. 529 (holding that the rail-

road company is not liable where after the
danger was discovered tlie train could not
have been stopped in time to avoid the acci-

dent, althougli its previous negligence con-
tributed to the injury) ; Galveston, etc., R.
Co. r,. Matula, 79 Tex. 577, 15 S. W. 573,
(1892) 19 S. W. 376.
Virginia.— Brammer v. Norfolk, etc., R.

Co., 104 Va. 50, 51 S. E. 211 (wliere every-
thing possible was done to prevent the col-

lision) ; Baltimore, etc., R. Co. v. Few, 94
Va. 82, 26 S. E. 406.

United States.— Dunworth v. Grand Trunk
Western R. Co., 127 Fed. 307, 62 C. C. A.
225; Garrett v. Illinois Cent. R. Co., 126
Fed. 406.

48. Sullivan v. Missouri Pac. R. Co., 117
Mo. 214, 23 S. W. 149.

49. Cleveland, etc., R. Co. v. Klee, 154 Ind.
430, 56 N. E. 234; Van Bach v. Missouri
Pac. R. Co., 171 Mo. 338, 71 S. W. 358
(holding that the effect of contributory
negligence of a traveler in a buggy is not
avoided because the trainmen, although see-
ing his approach, fail to suspend "opera-
tions until he passes, as they have the right
to assume that he will see the danger and
guard against it) ; Illinois Cent. R. Co v.

Aclierman, 144 Fed. 959, 76 C. C. A. 13;
Garrett r. Illinois Cent. R. Co., 126 Fed.
406 (holding that if defendant's servants
who saw plaintiff approaching defendant's
railroad crossing had no reason to think
that he would attempt to cross until plain-
tiff had gotten on the tracks in front of an
approaching train and at that time such
servants acted promptly and efficiently, de-
fendant is not liable.

50. See supra, X, F, 9, b.

51. See, generally, Master and Seevant.
26 Cyc. 1527.

52. Birmingham, etc., R. Co. v. Gerganous,

[X, F, 13, a]
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person injured/^ unless, as it has been held, such contributory negligence con-

tinues up to the time of the injury and is a contributing and efficient cause thereof.^^

Whether or not a railroad company's servants or employees are guilty of wan-
tonness or wilfulness in inflicting an injury is usually a question for the jury,

to be determined from the circumstances of the particular case.''^ Thus the injury

may be wantonly or wilfully inflicted by running a train at a high or unlawful
rate of speed and without giving the proper signals, when approaching a crossing

over a much traveled street or highway, and where the view is obstructed,*" and
the engineer saw or might have seen the person injured, and prevented the injury; *'

or by sending cars across a public crossing, under no control, and without pre-

cautions or warnings; ** or by unnecessarily blowing the whistle, when it is apparent

142 Ala. 23S, 37 So. 929; Texas, etc., E. Co.
V. Hill, 71 Tex. 451, 9 S. W. 351.

53. Georgia Cent. I{. Co. v. Hyatt, 151
Ala. 355, 43 So. 867; Georgia Cent. R. Co.
V. Partridge, 136 Ala. 587, 34 So. 927;
Gaynor v. Louisville, etc., R. Co., 136 Ala.
244, 33 So. 808; Birmingham Soutliern E.
Co. V. Powell, 136 Ala. 232, 33 So. 875;
Elgin, etc., R. Co. r. Dufify, 191 111. 489,
61 N. E. 432 [affirming 93 111. App. 463]
(holding that in an action for an injury re-

ceived at a railroad crossing if defendant
inflicted the injury wilfully and maliciously,
contributorv negligence is no defense) ; Har-
bert c. Atlanta, etc., R. Co., 78 S. C. 537,
59 S. E. 644 (construing Civ. Code (1902),
§ 2139) ; Lacey (. Louisville, etc., R. Co.,

152 Fed. 134, 81 C. C. A. 352. See also Arine
V. Minneapolis, etc., R. Co., 76 Minn. 201,
78 N. W. 1108, 1119; and supra, X, F,
10, a, (VIII), (A).
Assiunption of risk on the part of plaintiff

is no defense in an action for an alleged
intentional injury of plaintiff at a railroad
crossing. Birmingham Southern R. Co. v.

Powell, 136 Ala. 232, 33 So. 875.
54. Sego V. Southern Pac. R. Co., 137 Cal.

405, 70 Pac. 279, holding that, although a
railroad company is wilfully and wantonly
negligent in running a train at excessive
speed over a crossing gi-eatly used by the
public where there is no flagman, yet where
a traveler negligently attempts to cross in

front of such train and is killed, the com-
pany is not liable in damages.

55. Georgia Cent., etc., R. Co. v. Partridge,
136 Ala. 587, 34 So. 927; Southern R. Co.
1-. Shelton, 136 Ala. 191, 34 So. 194; Mem-
phis, etc., R. Co. V. Martin, 117 Ala. 367,
23 So. 231 (where deceased was injured at a
public crossing which was used on an average
of once in every ten minutes, and the testi-

mony as to the rate of speed was conflict-

ing) ; Ruddell v. Seaboard Air Line R. Co.,

75 S. C. 290, 55 S. E. 528 (holding that the
fact that railroad company dug a hole on
its premises close to a frequented path,

leaving it open, is some evidence of a wanton
disregard of the safety of those using the
path) ; Gulf, etc., R. Co. v. Letsch, (Tex.
Civ. App. 1900) 55 S. W. 584 [aifirmed in

(1900) 56 S. W. 1134]. And see infra, X,
ir, 14, g, (XIV).

To constitute wilfulness or wantonness the
railroad employees must have done the neg-

ligent acts with the knowledge and con-

[X, F, 13, a]

sciousness that injury would probably re-

sult. Louisville, etc., R. Co. v. Muscat, (Ala.

1906) 41 So. 302.
Facts not constituting wilfulness or wan-

tonness see Southern R. Co. v. Shelton, 136
Ala. 101, 34 So. 194 (where it appears that
when the engine approached the street cross-

ing, its bell was constantly being rung and
its lieadlight burning brightly and that its

speed was not over five miles an hour) ;

Chicago, etc., R. Co. v. Barber, 15 111. App.
630; Indiana, etc., R. Co. ;;. Wheeler, 115

Ind. 253, 17 N. E. 63; Baltimore, etc., R.
Co. V. Reynolds, 33 Ind. App. 219, 71 N. E.

250; Hancock v. Erie, etc., R. Co., 21 Ind.

App. 10, 51 N. E. 369; Baker v. Tacoma
Eastern R. Co., 44 Wash. 575, 87 Pac. 826.

Where a rapidly moving train is in plain

sight of a path used by the public as a con-

venience at a crossing, the engineer is justi-

fied in thinking that a person whom he sees

on the path near and approaching the track
will not attempt to cross in front of the

train, so that his failure to attempt to stop

the train until it is too late will not con-

stitute wilful negligence. Birmingham E.,

etc., Co. r. Bowers, 110 Ala. 328, 20 So. 345.

Wilful injury is not supported by a finding

that the injury was the result of gross negli-

gence.— Cleveland, etc., R. Co. v. Miller, 149
Ind. 490, 49 iS^. E. 445.

That the injury was caused by gross neg-
ligence see Kansas Pac. E. Co. v. Pointer, 14
Kan. 37.

Wanton negligence distinguished from wil-

ful injury.— Where a person, from his knowl-
edge of existing circumstances and condi-

tions, is conscious that his conduct will

probably result in injury, and yet, with
reckless indifference, or in disregard of the
natural or probable consequences, but with-

out having the intent to injure, does the

act, or fails to act, he is guilty of wanton
negligence. A purpose or intent to injure

is not an ingredient of wanton negligence,

and if either of these exists, and damage
ensues, the injury is wilful. Birmingham
R., etc., Co. V. Bowers, 110 Ala. 328, 20

So. 345.

56. Georgia Pac. R. Co. v. Lee, 92 Ala. 262,

9 So. 230; Elgin, etc., R. Co. r. Duffy, 191

111. 489, 61 N. E. 432 [affirming 93 111. App.
463] ; Chicago, etc., R. Co. v. Payne, 59 111. 534.

57. Georgia Cent. R. Co. v. Partridge, 136
Ala. 587, 34 So. 927.

58. Lake Shore, etc., E. Co. v. Johnson, 35
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to those in charge of the engine that horses at the crossing will become fright-

ened thereat.^" But an injury is not wantonly or wilfully inflicted by the mere
fact that the train which inflicts it is being run in violation of a statute or ordi-

nance,'" as at an unlawful rate of speed,"' or without giving the proper signals; "^

nor is the starting of a standing train while a person is attempting to climb between
the cars such wantonness or wilfulness,"' unless the railroad company has notice

at the time that he is in a position where such movement of the cars will be very
dangerous."''

b. Unauthorized Acts."' Where an act or omission of a raiboad employee
which causes an injury at a railroad crossing is within the general scope of his

employment the railroad company is responsible therefor notwithstanding the

particular act or omission is unauthorized,"" as where a flagman who has been
stationed at a crossing neglects to warn travelers or absents himself from his

post; "' and notwithstanding it is done wantonly or maliciously."^ But unless

the railroad company expressly or impUedly assents thereto, "° it is not responsible

for unauthorized acts or omissions not within the general scope of a servant's

employment.'"

111. xVpp. 430; Mitchell c. Illinois Cent. E.

Co., 110 La. 630, 34 So. 714, 98 Am. St.

Rep. 472; Sohindler f. Milwaukee, etc., E.
Co., 87 Mich. 400, 49 N. W. 670, where
the employees knew that the driver of a
team was approaching the crossing.

59. Gulf, etc., R. Co. v. Box, 81 Tex. 670,
17 S. W. 375.
Mere knowledge of the proximity of a

team is not conclusive evidence of wilfulness
in blowing tlie whistle, notwithstanding the
whistling is needless. Wabash R. Co. v.

Speer, 156 111. 244, 40 N. E. 835.

60. Brown v. Chicago, etc., R. Co., 109 Wis.

384, 85 N. W. 271, holding that the mere
intentional running of a railroad train con-

trary to police regulations does not consti-

tute either an actual or constructive intent
to inflict an injury on a person, so as to au-
thorize him if he is injured thereby to re-

cover damages regardless of his contributory
negligence.

The absence of the flagman on the front of

an engine in crossing a street in violation of a

city ordinance does not render the conduct
of those in charge of tlie engine wanton or
wilful. Southern E. Co. v. Shelton, 136 Ala.

191, 34 So. 194.

61. Alabama.— Georgia Pac. R. Co. v. Lee,

92 Ala. 262, 9 So. 230.

Illinois.— Chicago, etc., R. Co. v. Stone,

109 111. App. 517.

Indiana.— Huff v. Chicago, etc., R. Co.,

24 Ind. App. 492, 56 N. E. 932, 79 Am. St.

Rep. 274. See Pittsburg, etc., R. Co. v.

Ferrell, 39 Ind. App. 515, 78 N. E. 988,

80 N. E. 425.

Missouri.— Schmidt r. Missouri Pac. E.
Co., 191 Mo. 215, 90 S. W. 136, 3 L. R. A.
N. S. 196, holding that the fact that a train

was running through a city at the rate of

twenty-five or thirty miles an hour when the

speed prescribed by ordinance was five miles
an hour does not show recklessness, the brakes
being set for the station and the engineer and
fireman at their posts, observing the track.

Wiscoiisin.—Brown r. Chicago, etc., E. Co.,

109 Wis. 384, 85 N. W. 271.

United States.— Gipson v. Southern R. Co.,

140 Fed. 410.

See 41 Cent. Dig tit. "Railroads," §§1100,
1101.

63. Alabama Great Southern R. Co. V,

Linn, 103 Ala. 134, 15 So. 508; Georgia
Pac. R. Co. V. Lee, 92 Ala. 262, 9 So. 230;
Huflf V. Chicago, etc., R. Co., 24 Ind. App.
492, 56 N. B. 932, 79 Am. St. Rep. 274;
Olson V. Northern Pac. E. Co., 84 Minn.
258, 87 N. W. 843; Gipson v. Southern E.
Co., 140 Fed. 410.

63. Chicago, etc., E. Co. v. Surowieski, 67
111. App. 682.

64. Chicago, etc., E. Co. v. Surowieski, 67
111. App. 682.

65. See, generally. Master and Servant,
26 Cyc. 1533.

66. See Finkelstein v. New York Cent.,

etc., E. Co., 41 Hun (N. Y.) 34; Branch v.

International, etc., R. Co., (Tex. Civ. App.
1899) 48 S. W. 891.
That at the time of the accident the en-

gine is in charge of a brakeman, whose duty
does not include the management of an
engine, does not relieve the railroad com-
pany from liability where it appears that
the engineer or fireman is on the engine,
consenting to its movement by the brakeman.
Houston, etc., E. Co. v. Stewart, (Tex. 1891)
17 S. W. 33 ; Dillingham v. Parker, 80 Tex.
572, 16 S. W. 335.

"

67. Dolau V. Delaware, etc.. Canal Co., 71
N. Y. 285 ; Waldele v. New York Cent., etc.,

R. Co., 4 N. Y. App. Div. 549, 38 N. Y.
Suppl. 1009; Finkelstein v. New York Cent,
etc., R. Co., 41 Hun (N. Y.) 34. And see
supra, X, F, 5, c, (ii).

68. Nashville, etc., R. Co. v. Starnes, 9
Heisk. (Tenn.) 2, 24 Am. Rep. 296, hold-
ing that a railroad company is liable for
injuries caused by the tortious acts of its

servants in maliciously sounding the whistle
on an engine for the purpose of frightening
horses on the highway.

69. Peck V. Michigan Cent. R. Co., 57 Mich.
3, 23 N. W. 466.

70. Illinois Cent. R. Co. v. Downey, 18 IlL

[X, F, 13, b]
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14. Actions For Injuries— a. In General — (i) JurisdictionAND Venue.
In the absence of statute otherwise, an action for injuries to a person at a rail-

road crossing is transitory in its nature and may be brought in a state other than
that in which the cause of action arose in which defendant operates its road/'
and in any coiuity through which the road runs.'^ Under some statutes an action

for injuries caused by an act of omission, such as a defective crossing, must be
brought at the domicile of the company,'^ although if the injury is caused by an
act of commission the action may be brought in the parish or county where the
injury was received.'*

(ii) Form of Action. In the absence of statute prescribing a particular

form, the proper form of action for injuries at a crossing caused by the unskil-

fulness or negligence of railroad employees is an action on the case,'^ and not tres-

pass, unless the acts causing the injury are done by the command or with the
assent of the company.'"

(hi) Conditions Precedent. In some jurisdictions the statutes provide
that a prescribed notice of the injury must be given to the railroad company
before bringing the action," as where the injury is received by reason of a defect

in the track at the crossing.'*

(iv) Limitations.'^^ In some jurisdictions there are special' statutory pro-

visions regulating limitations of actions for personal injuries against railroad

companies,^" and these provisions generally apply to actions for injuries at

crossings.*'

b. Parties. Where an injury at a railroad crossing is occasioned by the com-
bined negligence of a railroad company and another, plaintiff may sue either or

both of them.*^

259 (holding that a railroad company is not
liable for injuries caused by the wilful act

of its servants not in the ordinary course of

their eniplovment) ; Chicago, etc., R. Co. v.

Halleck, 13 'ill. App. fi43.

71. Atchison, etc., R. Co. v. Keller, 33 Tex.

Civ. App. 358, 76 S. W. 801; McLeod v. Con-
necticut, etc., R. Co., 58 Vt. 727, 6 Atl. 648.

Where the statute under which the cause of

action arose is remedial and not penal in its

nature, the action may be brought in another
state. Gardner r. New York, etc., R. Co., 17

R. I. 790, 24 Atl. 831.

72. Atchison, etc., R. Co. v. Keller, 35
Tex. Civ. App. 358, 76 S. W. 801.

73. Caldwell v. Vicksburg, etc., R. Co., 40
La. Ann. 753, 5 So. 17, construing Code Pr.

art. 165, subd. 9.

74. Caldwell v. Vicksburg, etc., R. Co., 40
La. Ann. 753, 5 So. 17, construing Code Pr.

75. Philadeiph'ia, etc., R. Co. v. Wilt, 4
Whart. (Pa.) 143.

76. Philadelphia, etc., R. Co. u. Wilt, 4
Whart. (Pa.) 143.

77. Fields v. Hartford, etc., R. Co., 54 Conn.

9, 4 Atl. 105.
" Maintained " as used in a statute provid-

ing that no action for personal injuries shall

be maintained against a railroad company un-

less written notice of the claim shall have
been given to defendant within four months
after the alleged negligence has reference to a

suit yet to be instituted. Gumpper v. Water-
bury Traction Co., 68 Conn. 424, 36 Atl. 806,

construinsr Pub. Acts (1S95), e. 176.

78. Fields v. Hartford, etc., R. Co., 54

Conn. 9, 4 Atl. 10.5 (construing Laws (1883),

[X, F, 14, a, (I)]

p. 283) ; Nickerson v. New York, etc., R. Co.,

178 Mass. 193, 59 N. E. 636 (holding that
under Pub. St. e. 52, §§ 18, 19, notice must
be given within thirty days after the in-

jury) ; Mack i. Boston, etc., R. Co., 164
ilass. 393, 41 N. E. 653 (holding that the rail-

road company is entitled to notice of an in-

jury caused by insufficient planking of the
tracks at a highway crossing).

79. Limitation of actions for injuries to
persons generally see Limitations of Ac-
tions, 25 Cyc. 1047 et seq.

80. See Mobile, etc., E. Co. v. Crenshaw,
65 Ala. 566 (one year) ; Nicholson v. Mobile,

etc., R. Co., 49 Ala. 205; Lehigh Valley R.

Co. r. Comar, 151 Fed. 559, 81 C. C. A. 39
(construing N. J. Pub. Laws (1881), p. 257) ;

and the statutes of the several states.

81. Browne v. Brockville, etc., R. Co., 20
U. C. Q. B. 202, holding that the action

should be instituted within six months after

the time the damage is sustained or if there

be a continuation of damage, then within
six months after the doing or committing of

such damage ceases. See also Zimmer v.

Grand Trunk R. Co., 19 Ont. App. 693.

82. Chicago, etc., R. Co. v. Hines, 82 111.

App. 488 (holding that the fact that the in-

jury is occasioned by the combined negligence

of a railroad company and a street car com-
pany cannot avail the railroad company in a
suit for damages) ; Illinois Cent. R. Co. v.

Colev, 121 Ky. 385. 89 S. W. 234, 28 Ky. L.

Rep.' 338, 1 L. R. A. N. S. 370 (holding that
a railroad company and its engineer when
jointly liable for injuries caused by the negli-

gence of the latter may be sued jointly for the
injuries).
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e. Pleading— (i) Complaint, Declaration, or Petition — (a) Form
and Sufficiency — (1) In General. The rules of pleading in an action for injuries

at a railroad crossing are generally regulated by the general rules of pleading in

civil actions/^ particularly those relating to actions for neghgence.*'' The com-
plaint, declaration, or petition should allege facts showing plaintiff's peril or
danger from being on or near the tracks; *^ and should allege a legal duty and
negligence on the part of the railroad company ;

*° that the acts or omissions con-

stituting negligence were in the line of the agent's or employee's employment; ^'

and that the negligence complained of was the proximate cause of injury for

which a recovery is sought.^' But it need not allege unnecessary or immaterial

83. See Atlantic Coast Line R. Co. v. Tay-
lor, 125 Ga. 454, 54 S. E. 622 ; and, generally,

Pleading, 31 Cyc. 1.

84. See Seaboard Air-Line R. Co. v. Ran-
dolph, 126 Ga. 238, 55 S. E. 47; and, gen-

erally, Negligence, 29 Cyc. 565.

85. Southern Indiana R. Co. v. Corps, 37

lud. App. 586, 76 N. E. 902 (holding that an
allegation that plaintiff's intestate approached
the crossing and that the locomotive struck

his team and wagon on the crossing suffi-

ciently shows that he had driven on the

track); Texas Midland R. Co. r. Booth, 35

Tex. Civ. App. 322, 80 S. W. 121 (allega-

tions held suiBcient to show actual danger).
86. Indiana.— Chicago, etc., R. Co. v. Mc-

Candish, 167 Ind. 648, 79 N. E. 903; Balti-

more, etc., R. Co. c. Young, 146 Ind. 374, 45
N. E. 479; Wabash R. Co. v. De Hart, 32
Ind. App. 62, 65 N. E. 192; Pittsburgh, etc.,

R. Co. v. Adams, 25 Ind. App. 164, 56 N. E.
101.

Nebraska.— Chicago, etc., R. Co. v. Cline-

bell, 5 Nebr. (Unoff.) 603, 99 N. W. 839,

holding that the petition must allege negli-

gence in terms or equivalent terms, or

facts constituting negligence as a matter of

law.

Ohio.— Baltimore, etc., R. Co. v. MePeek,
16 Ohio Cir. Ct. 87, 8 Ohio Cir. Dec. 742,

holding that there should be averments of

negligence in respect to any alleged facts

separately, or that there should be an aver-

ment of the ultimate fact of negligence ^aken
from the facts collectively.

Texas.— Sanders v. Texas-Mexican R. Co.,

(Civ. App. 1904) 83 S. W. 871, holding that
a complaint alleging that plaintiff's husband
in attempting to cross defendant's track at a
point where the public was wont to cross and
near where the railroad company had pre-

viously voluntarily maintained a crossing

which it had discontinued was jolted from
his wagon as he was passing and fell to the

ground sustaining injuries is demurrable for

want of facts.

United States.— Matz v. Chicago, etc., R.
Co., 88 Fed. 770, holding that negligence must
be distinctly alleged.

See 41 Cent. Dig. tit. "Railroads," § 1107.

Plaintiff's right to be on the crossing at
the time, and defendant's duty to exercise

ordinary care for his protection, mUst be

alleged. Chicago, etc., E. Co. v. McCandish,
167 Ind. 648, 79 N. E. 903.

87. Cincinnati, etc., R. Co. v. Voght, 26
Ind. App. 665, 60 N. E. 797 (holding that a

complaint alleging that defendant's engine in
charge of its agents and employees negli-

gently approached the crossing does not
charge defendant with negligence, it not being
shown that its agents at the time were act-

ing in the line of their employment) ; Pitts-

burgh, etc., E. Co. V. Adams, 25 Ind. App.
164, 56 N. B. 101.

88. Chicago, etc., R. Co. v. Thomas, 147 Ind.

35, 46 N. E. 73; Baltimore, etc., R. Co. v. Young,
146 Ind. 374, 45 N. E. 479, 153 Ind. 163, 54
N. E. 791 (holding that it must affirmatively

appear from the facts pleaded that the negli-

gence of defendant was the proximate cause
of the injury) ; Ohio, etc., R. Co. v. Engrer, 4
Ind. App. 261, 30 N. E. 924; Chicago, etc.,

R. Co. V. Clinebell, 5 Nebr. (Unoff.) 603, 99
N. W. 839; Baltimore, etc., R. Co. v. McPeek,
16 Ohio Cir. Ct. 87, 8 Ohio Cir. Dec. 742. See
also Johnson ;;. St. Paul, etc., R. Co., 31
Minn. 283, 17 N. W. 622, holding that a com-
plaint which sets forth acts of negligence on
the part of defendant and consequent injury
to plaintiff states a cause of action, although
it is not apparent from the complaint in
what way the injury 'resulted from the negli-
gence.

Allegations sufScient to show defendant's
negligence as the proximate cause of the in-
jury see Greenawaldt v. Lake Shore, etc., R.
Co., 165 Ind. 219, 74 N. E. 1081, (1905) 73
N. E. 902 ; Southern Indiana E. Co. v. Corps,
37 Ind. App. 586, 76 N. E. 902; Pennsylvania
Co. V. Fertig, 34 Ind. App. 459, 70 N. E. 834;
Cleveland, etc., R. Co. v. Coffman, 30 Ind.
App. 462, 64 X. E. 233, 66 N. E. 179; Pitts-
burgh, etc., E. Co. V. Carlson, 24 Ind. App.
559, 56 N. E. 251.
Allegations insufficient to show defendant's

negligence as the proximate cause of the in-
jury see Cincinnati, etc., R. Co. v. Voght, 26
Ind. App. 665, 60 N. E. 797.

In an action for injuries caused by plain-
tiff's horse taking fright at a hand-car stand-
ing near a, crossing, the declaration is de-
murrable where it fails to show that the
hand-car was by its nature an object calcu-
lated to frighten horses of ordinary gentle-
ness. Norfolk, etc., E. Co. v. Gee, 104 Va.
806, 52 S. E. 572, 3 L. R. A. N. S. 111. Com-
pare Baltimore, etc., R. Co. v. Slaughter, 167
Ind. 330, 79 N. E. 186, 7 L. R. A. N. S.
597.

Negligence constituting a part of the res
gestae, although not the proximate cause, may
be alleged and proved in connection with the
negligence through which the injury occurred.

[X, F, 14, e. (I), (a), (1)]
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matters, as that defendant had knowledge of facts, with knowledge of which it

was charged by law.*" In most states it is sufficient to make such allegations in

general terms without specifying the particular physical acts of neghgence,"" or

without specifying which of defendant's employees were neghgent,"' unless there is

a motion to make more specific."^ The pleadings must be construed most strongly

against the pleader; "' and the complaint or petition is bad if it discloses con-

tributory negUgence on the part of plaintiff," unless it also shows that defendant

Charleston, etc., R. Co. v. Camp, 3 Ga. App.
232, 59 S. E. 710.

89. See Davidson v. Chicago, etc., R. Co.,

98 Mo. App. 142, 71 S. \^ . 1U09; Galveston,
etc., R. Co. V. Fry, 37 Tex. Civ. App. 552, 84
S. W. 664.

An immaterial averment in the complaint
does not make it demurrable. Beopple i".

Illinois Cent. R. Co., 104 Tenn. 420, 58 S. W.
231.

90. Alahama.— Southern R. Co. i\ Hobbs,
151 Ala. 335, 43 So. 844.

Illinois.— Boyd v. Chicago, etc., R. Co., 103
111. App. 199.

Indiana.— Pittsburgh, etc., R. Co. v. Kit-
ley, 118 Ind. 152, 20 N. E. 727; Baltimore,
etc., R. Co. V. Reynolds, 33 Ind. App. 219, 71
N. E. 250.

Kentucky.— Louisville, etc., R. Co. v. Case,
9 Bush 728 (holding that the petition need
not state the circumstances from which the
neglect is to be inferred, and that it is suffi-

cient to allege the extent of the injury and
the manner of its infliction and to charge
negligence in general terms) ; Nashville, etc.,

R. Co. V. Higgins, 92 S. \Y. 549, 29 Ky. L.

Rep. 89; Louisville, etc., R. Co. v. Dick, 78
S. W. 914, 25 Ky. L. Rep. 1831: Connell r.

Chesapeake, etc., R. Co., 58 S. W. 374, 22
Ky. L. Rep. 501.

Minnesota.— Clark r. Chicago, etc., R. Co.,

28 Miim. 69, 9 N. W. 75.

Missouri.— Davidson r. Chicago, etc., R.
Co., 93 Mo. App. 142, 71 S. W. 10G9, holding
that it need not be further alleged that the
engineer, in charge of the train causing the
injury, wag warned in sufficient time to stop
the train and avoid the injury, or, by the
exercise of reasonable care, could have
done so.

See 41 Cent. Dia;. tit. "Railroads," § 1107.
But compare Wilson r. New York, etc., R.

Co., 18 R. I. 491, 29 Atl. 258, holding that a
complaint charging negligence whereby a
traveler on a highway was killed at the cross-
ing, but which fails to state any particular
act or omission of defendant constituting
negligence, is demurrable.

Allegations of negligence held sufficient

see Southern R. Co. v. Douglass, 144 Ala. 351,
39 So. 268 (that the company, through its

servants, " negligently and carelessly ran " a
train against plaintiff injuring him) ; Cahill
V. Chicago, etc., R. Co., 74 Fed. 285, 20
C. C. A. 184 (holding; that an averment that
defendant company did " negligently, wilfully,

recklessly, wantonly .md carelessly " run its

engine and cars upon plaintiff at a crossing,

etc., is a good charge of negligent injury).

In an action for negligently and unlawfully
leaving a car standing on a highway at which

[X, F. 14, e,(i),(A),(l)]

plaintiff's horse became frightened and caused

her personal injuries, it is unnecessary to

explain in the complaint how the horse be-

came frightened or to allege that there was
anything unusual about the car calculated to

produce such a fright. Pittsburgh, etc., R.
Co. V. Kitley, 118 Ind. 152, 20 N. E. 727.

And where it is alleged that the animal was
" well broken and not fractious or balky," it

need not be alleged that it was of ordinary
gentleness. Baltimore, etc., R. Co. v. Slaugh-
ter, 167 Ind. 330, 79 N. E. 186, 7 L. E. A.
N. S. -597.

91. Pittsburgh, etc., R. Co. v. Kitley, 118
Ind. 152, 20 N. E. 727.

92. Baltimore, etc., R. Co. v. Reynolds, 33
Ind. App. 219, 71 N. E. 250.

A motion to make more specific is the
proper remedy where the complaint is merely
uncertain, and not demurrer. Cleveland, etc.,

R. Co. V. WjTiant, 119 Ind. 539, 20 N. E.

730.

93. Davis v. Chesapeake, etc., R. Co., 75

S. W. 275, 25 Ky. L. Rep. 342 [opinion in

70 S. W. 857, 24 Ky. L. Rep. 1125 with-
drawn], holding that an allegation in a peti-

tion tliat plaintiff's intestate was " at or
near " the private crossing should be con-

strued to mean that she was killed at a place

on the track other than the crossing and
hence was a trespasser.

94. Cleveland, etc., R. Co. ! . Schneider, 40
Ind. App. 38, 80 N. E. 985 (complaint held not
to be demurrable as showing contributory neg-

ligence) ; Van Winkle v. New York, etc., R.
Co., 34 Ind. App. 476, 73 N. E. 157 (com-
plaint disclosing that defendant was guilty

of contributory negligence as a matter of law,

and therefore demurrable) ; Rich v. Evans-
ville, etc., R. Co., 31 Ind. App. 10, 66 N. E.

1028 (holding that where the complaint
shows contributory negligence, it is insuffi-

cient, notwithstanding Acts (1899), p. 58,

c. 41, providing that plaintiff shall not
be required to allege or prove freedom
from contributory negligence) ; Gividen r.

Louisville, etc., R. Co., 32 S. W. 612, 17

Ky. L. Rep. 789; International, etc., R. Co.

t'. Kuehn, 2 Tex. Civ. App. 210, 21 S. W. 58
(allegations not showing contributory negli-

gence) ; Southern R. Co. v. Stockdon. 106
Va. 693, 56 S. E. 713 (holding that allega-

tions that plaintiff drove upon the track
without looking, when he might have done so

do not show affirmatively that he was guilty

of contributory negligence, and are not bad
on demurrer). See also Southern R. Co. r.

Crenshaw, 136 Ala. 573, 34 So. 913.

Where other inferences may be deduced
from all the tacts alleged than that the in-

jury was caused by plaintiff's negligence, a
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might have avoided the injury notwithstanding plaintiff's negligence."^ It is also

bad if it contains allegations in the alternative/" or avers merely conclusions of

law/^ or if one count in the complaint or petition embraces two distinct and inde-

pendent acts of negligence."* In an action for a wanton or wilful injury, a gen-

eral averment that defendant's servants by certain acts or omissions wantonly or

wilfully caused the injury is usually sufficient; "° but it is not sufficient to allege

facts which merely show negligence on the part of the railroad company.^

(2) Chahacter and Descrii'tion of Crossing. The declaration or com-
plaint should also describe the crossing with certainty, as by name, location, or

demurrer on the ground that the complaint
shows contributory negligence is properly
overruled. Burns" t). Southern R. Co., 65
S. C. 229, 43 S. E. 679.

95. Blankenship v. Galveston, etc., E. Co.,

15 Tex. Civ. App. 82, 38 S. W. 210; Missouri
Pac. E. Co. V. Peay, 7 Tex. Civ. App. 400, 26
S. W. 768.

96. Tyler y. Kelley, 89 Va. 282, 15 S. E.
509, holding, however, that a declaration is

not bad on this ground in alleging the place
of the accident in an alternative form as
that the deceased was struck " at, near or
upon the crossing."

97. Clark v. Chicago, etc., R. Co., 28 Minn.
69_, 9 N. W. 75 (holding, however, that in
this case the complaint was not objectionable

as stating merely conclusions of law) ; Matz
V. Chicago, etc., R. Co., 88 Fed. 770.

98. Georgia Cent. R. Co. v. Freeman, 134
Ala. 354, 32 So. 778; New York, etc.. P.. Co.
V. Robbins, 38 Ind. App. 172, 76 N. E. 804
(holding the particular complaint not to be
demurrable on that ground) ; Matz v. Chicago,
etc., R. Co., 88 Fed. 770.

Election.—A motion to compel plaintiff to
elect on which cause of action he will rely
may be made in such a case. Matz v. Chi-
cago, etc., R. Co., 88 Fed. 770.
Where the several charges of negligence are

not separable in the sense that one only would
be the proximate cause of the injury, the
complaint or petition is sufficient on general
demurrer. Lake Erie, etc., R. Co. v. Mackey,
53 Ohio St. 370, 41 N. E. 980, 53 Am. St.

Rep. 641, 29 L. R. A. 757. Where the peti-

tion alleges that defendant negligently and
unlawfully stopped a freight train across a
public street, and that while plaintiff was at-

tempting to cross such street between two
cars of such train defendant without warning
backed the train thereby causing plaintiff's

injury, the two alleged causes of injury are
not separable or independent causes of action
in the sense that one only would be a, proxi-

mate cause of such injury. Burger v. Mis-
souri Pac. E. Co., 112 Mo. 238, 20 S. W. 439,
34 Am. St. Eep. 379.

99. Southern E. Co. v. Crenshaw, 136 Ala.
573, 34 So. 913; Georgia Cent. R. Co. v.

Forshee, 125 Ala. 199, 27 So. 1006; Memphis,
etc., R. Co. V. Martin, 117 Ala. 367, 23
So. 231, holding that a complaint alleging

that defendant " in the management, con-

duct and running of one of its freight

trains . . . with reckless, unwarranted and
dangerous rate of speed, did wantonly and
recklessly strike and run over plaintiff's in-

testate at a public crossing " sufficiently avers
that the injury was wantonly inflicted.

Necessity of alleging knowledge.— Where
plaintiff undertakes to recite the facts con-

stituting such wantonness or wilfulness^ and
adds to the general statement an allegation

that defendant's employees while approaching
a crossing where it was probable that people
would be passing recklessly and wantonly ran
a, train at such a speed that it could not be
stopped before reaching the crossing, after

they had attained a point from which they
could see persons at the crossing, the count
is rendered bad as to wantonness or wilfulness
or even negligence unless it alleges that the
trainmen knew of such crossing. Georgia
Cent. E. Co. v. Forshee, 125 Ala. 199, 27 So.

1006. So where a paragraph of the com-
plaint alleges that the engine and cars could
have been stopped witliin the space of a foot
and that those in charge of the engine could
have seen plaintiff had they been on the look-
out, it is insufficient to charge a wilful in-

jury unless it alleges that defendant's em-
ployees did see plaintiff or that they knew
he was on the track at the time. Van Winkle
V. New York Cent., etc., R. Co., 34 Ind. App.
476, 73 N. E. 157.

Special averments giving the conditions and
circumstances under which the act of wanton-
ness or wilfulness was committed, and em-
phasizing the general allegation, do not
make the general allegation of wantonness or
wilfulness bad. Baltimore, etc., R. Co. v.

Reynolds, 33 Ind. App. 219, 71 N. E. 250.
1. Duncan v. St. Louis, etc., E. Co., 132

Ala. 118, 44 So. 418; Southern E. Co. i.

Haywood, (Ala. 1906) 41 So. 949; Loui?ville,
etc., R. Co. V. Orr, 121 Ala. 489, 26 So. 35;
Southern R. Co. v. Prather, 119 Ala. 588, 24
So. 836, 72 Am. St. Rep. 949 (holding that
an averment that the injury was caused by
the wantonness, recklessness, or wilfulness of
defendant's agents or servants in failing or
refusing to perform an alleged duty, the non-
performance of which as alleged is simple neg-
ligence, does not show wanton negligence)

;

Baltimore, etc., R. Co. v. Young, 153 Ind.
163, 54 N. E. 791; Pennsylvania Co. v. Sin-
clair, 62 Ind. 301, 30 Am. Rep. 185 (hold-
ing that an allegation that defendant was
running the train " at a reckless and grossly
negligent rate of speed" in violation of an
ordinance does not sufficiently charge wilful
injury to exclude conceded contributory neg-
ligence as a defense) ; Hancock r. Erie, etc.,

R. Co., 21 Ind. App. 10, 51 N. E. 369; Louis-
ville, etc., R. Co. V. Davis, 7 Ind. App. 222,

[X, F, 14, e, (I), (A), (2)]



1056 [33 Cyc] RAILROADS

its termini, so that the railroad company will be apprised ol the place where the
alleged offense was committed.^ In an action for injuries while crossing defend-
ant's track on a way customarily used, the complaint should aver knowledge on
the part of the railroad company of the existence of such way,^ although it need
not aver definitely the length of time that the use of such way had been acquiesced
in by the railroad company, where it alleges such acquiescence for a long time
prior to the accident.^

(3) Defects and Obstructions at Crossings. In an action for injuries

caused by defects or obstructions at a railroad crossing, the declaration or com-
plaint should allege facts showing with certainty a breach on the part of the

railroad company of its duty to maintain the crossing in a reasonable and con-

venient condition for use by those travehng on the public highway,^ and that

plaintiff's injury was in consequence of such negligent construction and main-

33 IN'. E. 451 (holding allegations of wilful-

ness to be surplusage )

.

2. Chicago, etc., R. Co. v. Howard, 38 111.

414 [qui tarn action) ; Wabash E. Co. v. De
Hart, 32 Ind. App. 62, 65 N. E. 192 (holding
that in an action for injuries owing to a de-

fective sidewalk on defendant's right of way,
an averment that the sidewalk was on the
southwesterly side of the street is sufficient) ;

Klanowski v. Grand Trunk R. Co., 64 Mich.
279, 31 X. W. 275.

That the accident occurred upon a crossing
of a highway at grade must be alleged under
ilass. Pub. St. (1874) c. 372, § 164. \Yright
V. Boston, etc., R. Co., 129 Mass. 440. See
also Allerton r. Boston, etc., R. Co., 146
Mass. 241, 15 N. E. 621.

,

3. Cahill ,;. Chicago, etc., R. Co., 74 Fed.
285, 20 C. C. A. 184, holding that an aver-

ment that a path by whieli plaintiff was
crossing the tracks was well known and gen-

erally and publicly used is a sufficient aver-

ment, in the absence of special demurrer, of

knowledge on the part of the railroad com-
pany of the existence of the path.

4. Armstrong v. Xew York, etc., E. Co., 20
R. I. 791, 29 Atl. 448.

5. Southern R. Co. v. Posey, 124 Ala. 486,

26 So. 914; Lake Erie, etc., E. Co. v. Mackey,
53 Ohio St. 370, 41 N. E. 980, 53 Am. St.

Rep. 641, 29 L. R. A. 757. See also Allen v.

'Sew Haven, etc., E. Co., 50 Conn. 215.

Allegations held sufficient see Southern R.
Co. V. Posey, 124 Ala. 486, 26 So. 914 (that

a plank between the rails at a crossing did

not extend clear across the crossing, but left

an open space thereon which was not flush

and level with the main rail, but was lower
than the other part of the crossing, caus-

ing plaintiff's wheel to be deflected into

the space between the main and guard rails

and that while he was exercising reason-

able efforts to extricate the wagon it was
struck by defendant's train) ; Baltimore etc.,

R. Co. f. Faith, 71 111. App. 59 (holding

that an allegation that the company negli-

gently placed and left one of its freight cars

upon and nearly across a public highway, and
that said car was an object highly calculated

to frighten teams passing over said highway
at said crossing, is substantially an averment
of an obstruction of the highway) ; Cleve-

land, etc., E. Co. V. Wynant, 119 Ind. 539, 20

[X, F, 14, e,(l), (A), (2)]

I\. E. 730; Indianapolis, etc., R. Co. v. Stout,

53 Ind. 143; Wabash R. Co. v. De Hart, 32
Ind. App. 62, 65 N. E. 192; Cincinnati, etc.,

E. Co. V. Claire, 6 Ind. App. 390, 33 N. E.
918 (holding that the complaint states a
cause of action against a railroad company
whether its liability is joint or separate,

where the negligence charged consists in

its failing to restore the highway to its

former state, as required by Eev. St. (1881)
§ 3903 ) ; Pennsylvania Co. r. Frund, 4 Ind.
App. 469, 30 N. E. 1116 (holding a complaint
not to be demurrable on the ground that it

failed to show that the injury to plaintiff oc-

curred in the street at a point where it was
defendant's duty to maintain a safe crossing);

Lehnertz i. Minneapolis, etc., R. Co., 31
Minn. 214, 17 N. W. 376 (motion to make
more definite and certain refused) ; Schneider
v. Wisconsin Cent. E. Co., 81 Wis. 356, 51
N. W. 582 (motion to take more definite and
certain refused )

.

Allegations held insufficient see Norfolk,
etc., R. Co. V. Gee, 104 Va. 806, 52 S. E. 572,

3 L. E. A. N. S. Ill, holding that a declara-

tion against a railroad company for personal
injuries sustained at a crossing, alleging as
negligence defendant's failure to keep its right

of way at the crossing sufficiently smooth and
level to admit of safe and speedy travel over
the crossing as required by Va. Code (1904),
p. 669, § 1294d, is demurrable where it fails

to state the nature of the defects complained
of.

Petition held insufEcient to show negligence
on the part of the railroad company in an
action for injuries caused by a team becom-
ing frightened at a carcass lying on defend-
ant's right of way near a crossing see Louis-
ville, etc., R. Co. !!. Armstrong, 105 S. W.
473, 32 Ky. L. Rep. 252.

Duration of obstruction.— 'VSIiere plaintiff,

to avoid the obstruction of a street crossing
by a standing train, has gone upon private
property and been injured by an obstruction
there, a petition to recover therefor should
aver the length of time the ears had been on
the crossing, or that defendant did not have
the right to stop its trains on the crossing
for such length of time as it required to trans-
act its legitimate business. Eads r. Louis-
ville, etc.. R. Co., 42 S. W. 1135, 19 Ky. L.
Rep. 1138.
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tenance." If sueh breach of duty is in violation of a statute or ordinance, it has

been held that so much of the statute or ordinance should be set out as is relied

upon to support the cause of action.' The declaration or complaint, however,

need not allege notice on the part of the railroad company of the condition of the

crossing; * nor need it allege the name of the servant or employee whose neghgence
permitted the obstruction," or the exercise of ordinary care on plaintiff's part.^"

In an action for injuries caused by a train which was standing on a crossing start-

ing up without warning and injuring plaintiff who was attempting to cross at

the time, the declaration should allege that some person in control of the train

ka€W of plaintiff's attempt to crass or had notice of his exposure to danger."

(4) Mode of Running Trains. In an action for injury caused by the negli-

gent running of a train or cars approaching a crossing, the declaration or petition

must allege the acts or omissions constituting such neghgence with sufficient

certainty to inform defendant of the negligeruce charged^" as that the train caus-

6. Lake Shore, etc., E. Co. v. Melntosh, 140
Ind. 261, 38 N. E. 476 (holding that an alle-

gation " that by reason of the unlawful, neg-

ligent and wrongful acts and omissions of the

defendant, as herein set out, the said de-

cedent was run over and upon by said train

at said crossing " sufficiently alleges that the

injuries were in consequence of defendant's
negligent construction and maintenance of

the crossing) ; Indianapolis, etc., R. Co. v.

Stout, 53 Ind. 143; Wabash R. Co. v. De
Hart, 32 Ind. App. 62, 65 N. E. 192 ; Beopple
V. Illinois Cent. E. Co., 104 Tenn. 420, 58
S. W. 231; NorfoUc, etc., R. Co. f. Gee, 104
Va. 806, 52 S. E., 572, 3 L. R. A. N. S. 111.

7. Southern R. Co. v. Prather, 119 Ala.
588, 24 So. 836, 72 S. W. 949, holding that
an allegation that an ordinance of the city

prohibited railroad companies from allowing,

cars to stand in the street longer than five

minutes at a time does not sufficiently set

forth the ordinance. Rut see Denver, etc., R..

Co. V. Robbins, 2 Colo. App* 313, 30 Pac. 2.61

( holding that a complaint is sxifficient which
alleges that defendant railroad company was
unlawfully and negligently occupying a street

crossing in violation of a city ordjnan;:e and
that by reason of that fact and without any
negjigence on plaintiff's part the injury re-

sulted) ; Eakins v. Chicago, etc., R. Co., 126
Iowa 324, 102 N. W. 104 (holding that an
allegation that the town had by ordinance
prohibited the obstruction of streets by ears

is properly stricken out; where there is no
allegation that the street alleged to have been
obstructed extended over the railroad right
of way).

8. Wabash R. Co. ». De Hart, 32 Ind. App.
62, 65 N. E. 192.

9. Southern R. Co. v. Prather, 119 Ala.

588, 34 So. 83fi, 72 Am. St. Rep. 949.

10. Louisville, etc., R. Co. v. Smith, 44
S. W. 385, 19 Ky. L. Rep. 1693, holding that
where one is injured at a railroad crossing
by driving his horse into a hole, which it ia

alleged had been permitted to remain there

by the negligence of the company, it is not
necessary to allege that he was driving with
ordinary care.

11. Andrews v. Central R., etc., Co., 83
Ga. 192, 12 S. E. 213, 10 L. R. A. 58; San
Antonio, etc., E. Co. t. Green, 20 Tex. Civ.

[6- J

App. 5, 49 S. W. 670, allegations held suffi-

cient. See also Southern R. Co. v. Mouohet,
3 Ga. App. 266, 59 S. E. 927.

1J3. Southern R. Co. v. Douglass, 144 Ala.

351, 39 So. 268; Georgia Cent. R. Co. v.

Freeman, 134 Ala. 3S4, 32 So. 778; Georgia
Cent. R. Co. v. Forshee, 125 Ala. 199, 27 So.

1006; Chicago, etc., R. Co. v. Spilker, 134
Ind. 380, 33 N. E. 280, 34 N. E. 218 (holding
that an allegation that defendant's servants
when approaching the crossing with the train
did not attempt to check it but negligently
ran it at a dangerous speed sufficiently

informs defendant of the facts charged as
constituting negligence) ; Pittsburgh, etc., R.
Co. v. Conn, 104 Ind. 64, 3 N. E. 636; Balti-
more, etc., R. Co. V. Reynolds, 33 Ind. App.
219, 71 N. E. 250; Louisville, etc., R. Co. v.

Dick, 78 S. W. 914, 25 Ky. L. Rep. 1831
( holding, that a general charge of negligence,
carelessness, and recklessness in the manage-
ment and operation of the train, whereby
plaintiff was run over and injured, gives de-
fendant sufficient notice that the method and
manner of operating the train will be brought
into question on the trial, without specifying
the particular acts of negligence on the part
of those in charge of tne train) ; White v.

Wabash Western R. Co., 34 Mo. App. 57.
Compare Baltimore, etc., R. Co. v. McPeek,
16 Ohio Cir. Ct. 87, 8 Ohio Cir. Dec. 742,
holding that- a petition alleging that the in-
jury was caused by an irregular train run-
ning at a great speed, and that it failed to
give proper warning of its approach to the
crossing, but failing to specifically allege
negligence, fails to state a cause of action.

Sufficient allegations of negligence as to
mode of running trains see Georgia Cent. R.
Co. !-. Forshee, 125 Ala. 199, 27 So. 1006
(holding that an allegation that defendants
so negligently and carelessly conducted
themselves that the said engine was caused
to run against plaintiff's intestate at a
street crossing, although very general, yet
when taken with the averment as ' to the
place where the collision occurred, suffi-

ciently shows that defendant was under
duty to keep a lookout and the complaint
is sufficient on demurrer) ; Atlantic Coast
Line R. Co. v. Taylor, 125 Ga. 454, 54 S. E.
622; Chicago, etc., R. Co. v. Redmond. 171

[X, F, J4, e, (I), (A), (4)]
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ing the accident was negligently run at a dangerous and unusual rate of speed/^

without giving any warning of its approach; " and must show with reasonable cer-

tainty that such negligence was the proximate cause of the injury.^* But it is not

necessary to allege what were defendant's rules for the management of its trains.'"

(5) Violation of Statutes or Ordinances. In an action for injuries at

a railroad crossing caused by some act or omission of the company which is in

violation of a statute or ordinance, the declaration or complaint is sufficient if

it alleges with certainty the facts showing such violation," and that it caused the

111. 347, 49 N. E. 541 [affirming 70 111. App.
119] (that defendant by its servants so care-

lessly and improperly drove and managed its

locomotive and train that hy the negligence
and improper conduct of defendant or its

servants said locomotive and train ran into

and struck with great force and violence

against plaintiff, etc.) ; Rothars v. Illinois

Cent. R. Co., (Miss. 1899) 25 So. 665 (that
at that hour of the day the crossing was al-

ways used by a great number of people and
that the locomotive was being handled with-
out warning and without any lookout being
kept, and tliat the intestate attempted to go
over the crossing just as it had passed and
when it was about twenty-five feet away when
it suddenly started back causing the accident
complained of) ; Race i'. East., etc., R. Co.,

62 N. J. L. 536, 41 Atl. 710 (holding that a
declaration simply averring that by reason
of the negligent and improper running of de-

fendant's train and blowing the whistle of its

locomotive a horse was frightened, that the

horse overturned the wagon, and that plain-

tiff was thereby thrown out and injured, al-

though not specific enough for good pleading,

may stand as against a general demurrer)
;

Chesapeake, etc., R. Co. v. Crews, 118 Tenn.

52, 99 S. W. 368 (under Shannon Code,

§ 1574, subs. 4) ; Chattanooga Rapid Transit

Co. V. Walton, 105 Tenn. 415, 58 S. W. 737
(that defendant "did wrongfully and negli-

gently run one of its engines and cars upon,
over, and against the plaintiff " ) ; Beopple v.

Illinois Cent. R. Co., 104 Tenn. 420, 58 S. W.
231 (holding that an allegation that the

train was wrongfully managed and that it

made unnecessary noise is not demurrable
as not .alleging that the whistling was " need-

• lessly, wantonly, and wrongfully done " since

it need not allege that it was wantonly
done, and an allegation of making un-
necessary noise is equivalent to alleging that
it was needlessly made) ; Gulf, etc., R. Co. v.

Smith, (Tex. Civ. App. 1894) 26 S. W. 644.

InsufScient allegations of negligence as to

mode of running trains see Lake Shore, etc.,

R. Co. V. Barnes, 166 Ind. 7, 76 N. E. 629, 3

L. R. A. N. S. 778 (allegations held to

be insufficient to characterize the crossing

as so extra-hazardous as to require a rail-

road company to restrict the speed of its

trains in passing over the same) ; Schindler

V. Milwaukee, etc., R. Co., 77 Mich. 136, 43

N. W. 911 (holding that an allegation that de-

fendant by its servants " so carelessly and
improperly managed the said locomotive en-

gine and train" that by its "negligence and
improper conduct" the train struck the ve-

[X, F, 14, e, (i), (a), (4)]

hide containing plaintiff, etc., does not allege

the wrong with requisite certainty).

13. Nashville, etc., R. Co. v. Reynolds,
(Ala. 1906) 41 So. 1001; Chicago, etc., R.
Co. v. Spilker, 134 Ind. 380, 33 N. E. 280,

34 N. E. 218; Pittsburgh, etc., R. Oo. v. Mar-
tin, 82 Ind. 476; Ohio, etc., R. Co. v. Davis,

23 Ind. 553, 85 Am. Dec. 477; Chicago, etc.,

R. Co. f. Butler, 10 Ind. App. 244, 38
N. E. 1.

14. Chicago, etc., R. Co. v. Adler, 56 111.

344 (holding that in an action for injuries

caused by an omission to give signals, it is

not necessary to specify in the declaration

the trains the engineers of which were guilty

of a violation of the statute) ; Pittsburgh,
etc., R. Co. V. Martin, 82 Ind. 476; Ohio,

etc., R. Co. V. Davis, 23 Ind. 553, 85 Am.
Dec. 477; Chicago, etc., R. Co. v. Butler, 10

Ind. App. 244, 38 N. E. 1.

15. Pittsburgh, etc., R. Co. v. Conn, 104
Ind. 64, 3 N. E. 636 (holding that this is

not shown by an averment that the company
with gross negligence caused its locomotive
to rapidly approach such crossing witRout
giving warning); Lake Erie, etc., R. Co. i.

Moore, (Ind. App. 1907) 81 N. E. 85 (com-
plaint held fatally defective) ; Chicago, etc.,

R. Co. V. Butler, 10 Ind. App. 244, 38 N. E.

1. And see cases cited supra, notes 12-14.

16. Gulf, etc., R. Co. v. Smith, (Tex. Civ.

App. 1894) 26 S. W. 644, holding that a com-
plaint for injuries received at a street cross-

ing from a car making a flying switch need
not allege defendant's rules for making flying

switches and for managing its trains.

17. Highland Ave., etc., R. Co. v. South,

112 Ala. 642, 20 So. 1003.

SufScient allegations of negligence in vio-

lating a statute or ordinance see Birmingham
Belt R. Co. t\ Gerganous, 142 Ala. 238, 37 So.

929 ; Southern R. Co. v. Posey, 124 Ala. 486,

26 So. 914 (holding that an allegation that

the train was running at a high rate of speed
without blowing the whistle or ringing the

bell at a crossing and that by reason of

such negligence the injuries complained of

were caused states a cause of action against

the railroad company for failing in its

statutory duty to sound the whistle or

bell at short intervals when approaching
a public crossing) ; Baltimore, etc., R. Co. v.

Musgrave, 24 Ind. App. 295, 55 N. E. 496
(that defendant was running its train

through the city at the time the accident oc-

curred at a speed beyond the limits fixed

by ordinance, that the statutory signals on
approaching the crossing were not given, that
the accident occurred by reason of such negli-
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injuiy." While it usually must be alleged that the statute or ordinance is in

force and that the particular acts or omissions are in violation thereof/" it is suf-

ficient to state the existence of the statute or ordinance without setting out a

copy thereof as a part of the complaint;^" and if the complaint sets up a good
cause of action both at common law and under the statute, the statute need not
be referred to.^' Where the violation of the statute or ordinance constitutes negli-

gence per se, it is not necessary to expressly describe such failure as neghgence.^^

Where the statute or ordinance is satisfied by either ringing a bell or blowing a
whistle, an allegation of a failure to do either is sufficient.^'

genee on the part of defendant, and that
plaintiff was exercising due care) ; Chicago,
etc., R. Co, v. Miller, 46 Mich. 532, 9 N. W.
841 (holding that an allegation that de-

fendant negligently drove a locomotive upon
the railroad up to, upon, and across a
certain public highway at the crossing of

the same and the said railroad, without
giving the necessary statutory signals, is a
sufficiently specific averment of defendant's
negligence when taken in connection with the
averment of consequential injury).

Statements concerning the ordinance and
its violation are material allegations where
the theory of the complaint is that the com-
pany was negligent in running its train
through a city in violation of an ordinance.

Lake Erie, etc., R. Co. v. Mikesell, 23 Ind.

App. 395, 55 N. E. 488.

A declaration under Mass. Pub. St. c. 112,

§ 212, holding a railroad liable for injuries to

passengers through its negligence and to one
not a passenger while such person is in the

exercise of due diligence, is not sufficient to

bring the case within section 213 of the same
chapter, holding a railroad liable for injuries

to persons at grade crossings caused by its

cars or engines by reason of its failure to ring
a bell or blow a whistle, where it is nowhere
alleged that the accident occurred at a high-
way crossing or was caused by a collision with
cars or engines. Allerton v. Boston, etc., R.
Co., 146 Mass. 241, 15 N. E. 621. That the acci-

dent occurred upon the crossing of a highway
at grade, that the signals required by statute
were neglected, and that the neglect contrib-

uted to the injury, must be alleged under
Mass. St. (1874) c. 7.1% § 160. Wright v.

Boston, etc., R. Co., 129 Mass. 440.

18. Wilson V. Loui'iville, etc., R. Co., 146
Ala. 285, 40 So. 941, 8 L. R. A. N. S. 987
(complaint held demurrable as not showing
any causal connection between the violation

of an ordinance forbidding the blockading of

any public street, and the injuries ) ; Birming-
ham Belt R. Co. V. Gerganous, 142 Ala. 238,

37 So. 929; Southern R. Co. v. Posey, 124
Ala. 486, 26 So. 914; Denver, etc., R. Co. v.

Robbins, 2 Colo. App. 313, 30 Pac. 261. Gom-
pare Southern R. Co. v. Stockdon, 106 Va.
693, 56 S. E. 713.

SuflScient allegations of violation of statute
or ordinance as being proximate cause of in-

jury see Baltimore, etc.^ R. Co. v. Young.
146 Ind. 374, 45 N. E. 479, 153 Ind. 163, 54
N. E. 791 ; Southern Indiana R. Co. v. Corps,

37 Ind. App. 586, 76 N. E. 902; Baltimore,

etc., R. Co. V. Reynolds, 33 Ind. App. 219, 71

N. E. 250 (holding that an allegation that

the injuries were caused by defendant's vio-

lation of a city ordinance requiring it to

keep a watchman on the rear ear of a
train being operated backward, to ring the
bell and not to run at more than a stated
rate of speed, is sufficient without stating

plaintiff's conduct at the time) ; Lake Erie,

etc., R. Co. D. Pence, 24 Ind. App. 12, 55 N. E.
1036 (holding that a complaint alleging

that plaintiff was injured at a crossing by
reason of the negligence of defendant in oper-

ating its trains at a speed greater than that
allowed by ordinance and without any fault
or negligence on his part is not demurrable
for the reason that it does not allege that
if said train had not been operated at such
prohibited rate of speed plaintiff would not
have been injured)

.

Where the violation of a statute or ordi-

nance is merely one of several elements
charged as negligence, the failure to show
that such violation was a proximate cause
of plaintiff's injury does not make the com-
plaint demurrable. Cleveland, etc., R. Co. v.

Klee, 154 Ind. 430, 56 N. E. 234.
19. Lake Erie, etc., R. Co. v. Mikesell, 25

Ind. App. 395, 55 N. E. 488. Compare War-
ren V. Southern California R. Co., (Cal. 1901)
67 Pac. 1.

20. Lake Erie, etc., R. Co. v. Hancock, 15
Ind. App. 104, 43 N. E. 659. Compare South-
ern R. Co. V. Prather, 119 Ala. 588, 24 So.
836, 72 Am. St. Rep. 949.

21. Southern R. Co. v. Stockton, 106 Va.
693, 56 S. E. 713 (holding that where the
complaint states a good cause of action inde-
pendently of a statute or ordinance, it is

immaterial that the ordinance or statute la

unconstitutional, or that the complaint fails

to allege that its violation was the proximate
cause of the injury) ; Southern R. Co. v.

Simpson, 131 Fed. 705, 65 C. C. A. 563.
Tenn. St. Shannon Code, § 1574, subs. 4,

providing that every railroad shall keep the
engineer on the lookout ahead and when any
obstruction appears on the road the whistle
shall be sounded, brakes put down to stop
the train, etc., is declaratory of the common
law so far as it goes, and a declaration in an
action against a railroad company for in-

juries caused by a collision, framed under
the statute, which goes further and includes
averments of additional common-law negli-
gence, will be treated ;is one wholly under the
common law. Chesapeake, etc., R. Co. v.

Crews, 118 Tenn. 52, 99 S. W. 368.
22. Pennsvlvania Co. v. Pertig, 34 Ind

App. 459, 70 N. E. 834.

23. Highland Ave., etc., R. Co. v. South, 112

[X,F, 14, e, (I), (a),(5)]
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(6) Negativing Gonthibutoky Negligence. By the weight of authority
contributory negligence is a matter of defense, and it is not necessary for plaintiff

in an action for injuries at a railroad crossing to allege that he was in the exercise
of due care, or without fault, or to otherwise negative contributory negligence,^
unless he alleges facts showing contributory negUgence,^^ although it has been
held otherwise,^" except where plaintiff is non sui juris?'' But even where it is

necessary to negative contributory negUgence, a general averment that plaintiff

was without fault on his part, or an allegation of facts showing freedom from fault,

is generally sufficient,^' unless, facts specially pleaded clearly show that he was
guilty of contributory neghgence; ^^ and if defendant desires a more particular
statement of facts his remedy, if any, is by motion to make the complaint more
specific.^"

(b) Amendment. The complaint, declaration, or petition may be amended
during the progress of the trial so as to conform the pleadings to the evidence. ^^

The allowance of such amendment, however, is within the discretion of the court,

and it does not abuse such discretion in refusing to allow the amendment where
it contains a material change or departure in the issues,^^ as where it states a new
cause of action.^^

Ala. 642, 20 So. 1003, holding that an allega-
tion that those operating a train were negli-

gent in failing to blow the whistle and ring
the bell at short intervals is demurrable since
the statute (Code, § 1144) is satisfied by
either warning. But eompore Teriy v. St.

Louis, etc., E. Co., 89 Mo. 586, 1 S. W.
746.

24.' Louisville, etc, R. Co. v. Hubbard, 148
Ala. 45, 41 So. 814; Southern E. Co. v. Cren-
shaw, 136 Ala, 573, 34 So. 913; Georgia, etc.,

R. Co. v. Evans, 87 G*. 673, 13 S. E. 580
(holding that since under the code, negligence

of a railroad company is presvuned when in-

jury is shown, it is not necessary for plaintiff

to allege that he was in the exercise of due
care) ; Bamberg v. Atlantic Coast Line K.
Co., 72 S. C. 389, 51 S. E.- 888 (holding that
plaintiff need not allege that he did not hear
or see the approaching train) ; Gulf, etc., R.

Co. V. Shieder, 88 Tex. 152, 30 S. W. 902, 28
L. R. A. 538 ; Blankenship t. Galveston, etc.,

R. Co., 15 Tex. Civ. App. 82, 38 S. W. 216.

In Indiana under Acts (1899), p. 59. >;. 41
(Burns Annot. St. (1901) § 359a) the com-
plaint need not allege want of contributory

negligence. New York, etc., R. Co. v. Rob-
bins, 38 Ind. App. 172, 76 N. E. 804; South-

ern Indiana R. Co. v. Corps, 37 Ind. App. 586,

76 N. E. 902; Chicago, etc., R. Co. v. La
Porte, 33 Ind. App. 691, 71 N. E. 166;

Wabash R. Co. v. De Hart, 32 Ind. App. 62,

65 N". E. 192,- holding this statute to apply

to a case commenced after the statute took

effect, although the cau.se of action accrued

prior thereto. It was otherwise in this state

prior to the statute. See cases cited inpa,

notes 26-30.

25. Blankenship v. Galveston, etc., R. Co.,

15 Tex. Civ. App. 82, 38 S. W. 216.

26. Baltimore, etc., R. Co. «. Yoimg, 146

Ind. 374, 45 N. E. 479; Ohio, etc., R. Co. v.

Walker, 113 Ind. 196, 15 N. E. 234, 3 Am. St.

Rep. 638; Pittsburgh, etc, R. Co. v. Carlson,

24 Ind. App. 559, 56 K K 251. But it is

otherwise now in Indiana by statute. See

swpra, note 24.

[X. F. 14, e, (I), (a), (6)]

27. Cleveland, etc., R. Co. v. Klee, 154 Ind.

430, 56 N. E. 234, holding that a complaint
alleging that plaintiff, a boy nine years old,

was of such immature age and experience
that he did not appreciate the danger of

being struck by defendant's engine and was
incapable of negligence is not demurrable for

a failure to allege that plaintiff was free

from contributory negligence.

28. Pennsylvania Co. v. Horton, 132 Ind.

189, 31 N. E. 45; Ohio, etc., R. Co. v. Walker,
113 Ind. 196, 15 N. E. 234, 3 Am. St. Rep.
638; Peirce v. Ray, 24 Ind. App. 302, ,56

N. E. 776. See Southern Indiana R. Co. v.

Corps, 37 Ind. App. 586, 76 N. E. 902.
Allegations insufficient to show want of

contributory negligence see Chicago, etc., E.
Co. V. Thomas, 147 Ind. 35, 46 N. E. 73;
Lake Erie, etc., R. Co. v. Hancock, 15 Ind.

App. 104, 43 N. E. 659.

29. Pittsburgh, etc., R. Co. c. Burton, 139
Ind. 357, 37 N. E. 150, 38 N. E. 594; In-

dianapolis, etc., R. Co. r. Wilson, 134 Ind. 95,

33 N. E. 793; Pennsylvania Co. v. Horton,
132 Ind. 189, 31 N. E. 45; Ohio, etc., R. Co.

V. Walker, 113 Ind. 196, 15 N. E. 234, 3 Am.
St. Rep. 638; Ohio, etc., R. Co. v. McDaneld,
5 Ind. App. 108, 31 K. E. 836, holding, how-
ever, that the special averments did not show
contributory negligence and were not incon-
sistent with general allegations of absence of

fault or negligence.

30. Pennsylvania Co. v. Horton, 132 Ind.

189, 31 N. E. 45.

31. Raleigh, etc., E. Co. v. Bradshaw, 113
Ga. 862, 39 S. E. 555; Southern R. Co. c.

Elder, 81 Fed. 791, 26 C. C. A. 615. See Chi-

cago, etc., R. Co. ». Eeilly, 75 111. App.
125.

32. Chun v. Kentucky, etc, Bridge Co., 64
S. W. 649, 23 Ky. L. Eep. 1092 ; Southern R.
Co. V. Simpson, 131 Fed. 705, 65 C. C. A. 563,
amendment held not to constitute departure.
33. See Raleigh, etc, E. Co. i\ Bradshaw,

113 Ga. 862,. 39 S. E. 555; Chicago, etc, U.
Co. V. Eeilly, 75 111. App. 125; Louisville,

etc., R. Co. «. Case, 9 Bush (Ky.) 728.
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(ii) Answeb, and Subsequent Pleadings. The answer and subsequent
pleadings, in an action for injuries at a railroad crossing, are also regulated by the

rules of pleading governing civil actions generally,^* and particularly those relating

to actions for negUgence.'^ Thus special pleas in such an action which amount
to general issues are bad; ^° but a special plea containing matter of avoidance
is good,^' and its disallowance is not a matter of discretion.^^ A replication in

such an action should reply to the material allegations of the plea or answer,^"

and must not depart from the cause of action averred in the complaint,''" or

repeat matters already alleged.^^ A replication to a plea of contributory negli-

gence should aver facts negativing such neghgence.*^ A surrejoinder should not
allege matters which amount to a departure from the complaint.^^

d. Issues, Proof, and Variance— (i) Issues Raised in General. Only
such matters are in issue, in an action for injuries at a railroad crossing, as are

properly put in issue by the pleadings and proof in the ease." Thus only such

matters of negUgence as are properly put in issue by the pleadings ajid proof

can be rehed upon by plaintiff as grounds of recovery,*^ and the same rule

34. See, generally, Pleading, 31 Cyc. 126,
241.

35. See Nashville, etc., R. Co. v. Reynolds,
(Ala. 1906) 41 So. 1001; and generally,
Neglisence, 29 Cyc. 580, 583.

36. Allen v. New Haven, etc., E. Co., 49
Conn. 243, holding that in an action for in-

juries at a highway crossing which defendant
company is botmd to maintain, a, special plea

that the highway was not legally laid out
amounts to the general issue and is bad.

37. Allen o. New Haven, etc., E. Co., 49
Conn. 243.
Plea of estoppel, in an action for injuries

by team becoming frightened, held demurrable
see Louisville, etc., R. Co. v. Armstrong, 105
S. W. 473, 32 Ky. L. Eep. 252.

38. Allen v. New Haven, etc., E. Co., 49
Conn. 243.

39. Highland Ave., etc., E. Co. v. South,
112 Ala. 642, 20 So. 1003, holding that a rep-
lication which simply avoids imtmaterial aver-

ments without replying to other allegations

is demurrable.
A replication which takes issue on or

presents the general issue to a plea is not
demurrable. Southern R. Co. v. Hobbs, 161

Ala. 335, 43 So. 844.

40. Southern E. Co. v. Crenshaw, 136 Ala.

573, 34 So. 913; Highland Ave., etc., E. Co.

V. South, 112 Ala. 642, 20 So. 1003.

41. Highland Ave., etc., E. Co. v. South,
112 Ala. 642, 20 So. 1003.
42. Southern E. Co. v. Hobbs, 151 Ala.

335, 43 So. 844 (replication bad for stating

conclusions only) ; Louisville, etc., R. Co. v.

Orr, 121 Ala. 489, 26 So. 35.

43. Louisville, etc., R. Co. v. Orr, 121 Ala.

489, 26 So. 35.

44. Baltimore, etc., K. Co. v. Slaughter,

167 Ind. 330, 79 N. E. 186, 7 L. E. A. N. S.

597 (holding that whether the act of placing

a hand-car within the limits of a crossing

is so calculated to frighten passing teams
as to render it negligent to do such an act

is presented by the issue formed on the

allegation that the act was negligently done)

;

Louisville, etc., R. Co. v. Clark, 105 Ky. 571,

49 S. W. 323, 20 Ky. L. Eep. 1375 (holding

that it is error to instruct the jury as to

the duty of defendant to erect sign-boards as

required by statute, where there is no
averment in the petition that defendant
failed to perform this duty or that the injury
was caused by such failure) ; Lewis v. New
York, etc., E. Co., 1 SHv. Sup. (N. Y.) 393,

5 N. Y. Suppl. 313 (holding that an allega-

tion that the crossing was "extensively and
notoriously used by the public at the time of
said accident, and for many years prior to
the knowledge of the defendant " is sufl&cient

to raise the issue whether the crossing isr a
public highway within the statute requiring
.signals) ; Missouri, etc., R. Co. v. Matherly,
35 Tex. Civ. App. 604, 81 S. W. 589; Texas,
etc., R. Co. V. Knox, (Tex. Civ. App. 1903)
75 S. W. 543 (holding that where the plead-
ings do not raise the issue of discovered peril,

the submission of such issue to the jury is

reversible error).
In an action for injuries at a private cross-

ing, near a public crossing, where there is no
averment that signals usually given on the
approach of trains to the public crossing
could be heard at the private crossing, and
the distance between the crossings is not
given, but the bare statement that they were
" near " together, the question of defendant's
negligence in failing to- give signals at the
public crossing on which plaintiff could rely
is not raised. Davis v. Chesapeake, etc., R.
Co., 75 S. W. 275, 25 Ky. L. Eep. 342
[opinion in 70 S. W. 857, 24 Ky. L. Eep.
1125 withdrawn].
An allegation of wilful negligence in an

action against a railroad company includes
all inferior grades in Kentucky. Louisville,

etc., R. Co. r. Case, 9 Bush (Ky.) 728.

45. Indiana.— Chicago, etc., R. Co. v. Spil-

ker, 134 Ind. 380, 33 N. E. 280, 34 N. E.
218.

Kansas.— Missouri Pac. R. Co. v. GrtfiSih,

69 Kan. 130, 76 Pac. 436, holding that where
plaintiff alleges as grounds of recovery, speci-

fied acts of negligence by a railroad company
in failing to give proper signals and the
running at a reckless rate of speed, the court
is not warranted in submitting as an addi-

[X, F, 14, d, (I)]
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applies to matters which can be reUed upon by defendant company as grounds
of defense.^"

(ii) Matters to Be Proved. NegUgence, or other matters material to

sustain the cause of action or defense, must be proved in the manner alleged in

the declaration or other pleading.*' Every allegation which is descriptive of the

cause of action/* or of what is material/" even though unnecessary/" must be
proved as alleged. But matters not in issue need not be proved; ^' nor is proof of

averments which are not material essential.*^

tional ground of recovery negligence of de-

fendant in permitting obstructions to the
view to remain on its right of way.

Kentucky.—• Louisville, etc., R. Co. v.

Clark,. 105 Ky. 571, 49 S. W. 323, 20 Ky. L.

Eep. 1375 ; McCain v. Louisville, etc., R. Co.,

18 S. W. 537, 13 Ky. L. Rep. 809.
Massachusetts.— T>egge v. New York, etc.,

E. Co., 197 Mass. 88, 83 N. E. 367, holding
that where one was killed by a locomotive
before he reached a highway crossing there
can be no recovery under a count alleging

that he was killed on a highway crossing.

Michigan.— Thomas v. Chicago, etc., R. Co.,

86 Mich. 496, 49 N. W. 547.

Texas.—San Antonio, etc., R. Co. i". Stolleis,

(Civ. App. 1809) 49 S. W. 679, holding that
where the petition alleges negligence only in

failing to blow the whistle and ring the bell

as required by statute, there can be no re-

covery because of the engineer's failure to

keep a lookout.

United States.— Southern R. Co. v. Elder,

81 Fed. 791, 26 C. C. A. 615, holding that
where plaintiff alleges in her declaration that
the road where the accident occurred was " a
public road " slie cannot without amending
her declaration be heard to claim that the
road was a private one even if it should be
conceded that that is material.
Failure to maintain the statutory warning

post at a crossing must be averred in order
to insist upon it as a substantive cause of

action. New York, etc.. R. Co. r. Kistler, 16

Ohio Cir. Ct. 316, 9 Ohio Cir. Dec. 277.
Where the complaint charges wantonness

in failing to use preventive means on dis-

covery of plaintiff's peril, a recovery cannot be
had on proof of wantonness consisting in run-
ning a train, without proper appliances for

stopping it, at a high rate of speed. Burke
V. Alabama Midland R. Co., 124 Ala. 604, 26
So. 947.

46. Missouri, etc., R. Co. v. Matherly, 35
Tex. Civ. App. 604, 81 S. W. 589 (holding

that, where the railroad company desires to

raise the question as to whether a city ordi-

nance constitutes an unreasonable restriction

on railroads, the issue must be presented by
proper pleadings and proof) ; Houston, etc.,

R. Co. V. Byrd, (Tex. Civ. App. 1901) 61

S. W. 147 (holding that in an action for

injuries sustained by plaintiff being thrown
from his carriage at a crossing in attempting

to avoid a collision with an approaching
train, whether or not there was contributory

negligence in not stopping the horse after the

train was seen cannot be determined where
it is not alleged in the answer).

47. Indianapolis Union R. Co. v. Neu-
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baucher, 16 Ind. App. 21, 43 N. E. 576, 44

N. E. 669; Thomas r. Chicago, etc., R. Co.,

86 Mich. 496, 49 N. W. 547.

In trespass.— Where a count for personal

injuries avers that defendant railroad com-
pany wantonly and intentionally caused or

allowed a railroad train to run against plain-

tiff's vehicle, since it involves the actual par-

ticipation of defendant in the act of running
the train and not meiely defendant's re-

sponsibility for the act of a servant, it is in

trespass, and not in case, and to sustain it

proof of such actual participation in the tort

on the part of defendant is essential. Bir-

mingham Belt R. Co. V. Grerganous, 142 Ala.
238, 37 So. 929.

Where separable acts of negligence are al-

leged plaintiff may recover upon proof of
either. Louisville, etc., R. Co. v. Shearer, 59
S. W. 330, 22 Ky. L. Eep. 929; Erickson v.

Kansas City, etc., R. Co., 171 Mo. 647, 71

S. W. 1022.

48. Wabash R. Co. v. Billings, 212 111. 37,
72 N. E. 2 [reversing 105 111. App. Ill],

49. Wabash R. Co. v. Billings, 212 111. 37,

72 N. E. 2 [reversing 105 111. App. Ill]

;

Illinois Cent. R. Co. v. Chicago Title, etc.,

Co., 79 111. App. 623 (holding that, in an
action against a railroad company for negli-

gently causing the death of a person at a
public highway crossing, the averment that
the place in question is a public highway
crossed by the company's right of way and
tracks is a material averment and proof of

it is necessary to a recovery) ; Indianapolis
Union R. Co. V. Neubaucher, 16 Ind. App. 21,

43 N. E. 576, 44 N. E. 669 (holding that where
the gist of the negligence alleged is that
defendant did or omitted to do acts which
induced plaintiff to go upon a railroad cross-

ing when it was unsafe by reason of an ap-
proaching train, and violated the city ordi-
nances as to maintaining gates, and concerning
the rate of speed at which trains should run,
a general verdict for plaintiff is supported
by evidence that defendant did not maintain
gates at the crossing and that its failure so
to do was negligent) ; Beyel v. Newport News,
etc., R. Co., 34 W. Va. 538, 12 S. E. 532
(holding that where the gist of the action is

the negligent frightening of plaintiff's horse,

it is not necessary to prove actual physical
contact between the engine and the wagon )

.

50. Wabash E. Co. ". Billings, 212 111. 37,
72 N. E. 2 [reversing 105 111. App. Ill];
Chicago, etc., E. Co. v. Morkenstein, 24 111.

App. 12S.

51. Holmes v. Missouri Pae. R. Co, 207
Mo. 149. 105 S. W. 624.

52. Southern R. Co. r. Morris, (Ala. 1906)
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(in) Evidence Admissible. Any legal evidence, in an action for injuries

at a railroad crossing, which corresponds with the allegations, and is restricted

to the issues, is admissible; ^' but evidence not conforming thereto is generally

inadmissible.^* Where the allegations of negUgence are specific, the proof must

42 So. 19 (holding that the failure of plain-

tiff, in an action for injuries from defendant's

omission to keep in repair an approach to its

tracks at a public crossing, to prove the aver-

ment of the complaint that defendant con-

structed the approach is immaterial, since it

is defendant's duty to keep it in repair with-

out regard to who constructed it) ; Illinois

Steel Co. V. Szutenbach, 64 111. App. 642
(holding that where plaintiff alleges that it

was necessary for him to cross the track it

is not incumbent upon him to prove such
necessity) ; Indianapolis Union R. Co. v.

Neubaucher, 16 Ind. App. 21, 43 N. E. 576,
44 N. E. 669; Hopkins v. Grand Rapids, etc.,

R. Co., 147 Mich. .339, 110 N. W. 1064.
In a common-law action plaintiff is not

required to prove matters necessary only to
statutory relief, although the declaration con-
tains allegations which might be rejected as
surplusage, from which it might be inferred
that plaintiff relied upon the statutory relief.

Chicago, etc., R. Co. v. Dillon, 123 III. 570,
15 N. E. ISl, 5 Am. St. Rep. 559.

53. OvertoOm v. Chicago, etc., R. Co., 80
111. App. 515 (holding that where it is al-

leged that a crossing is in a populous neigh-
borhood and much used, evidence to support
such allegation is admissible) ; Missouri Pac.
R. Co. V. Hennessey, 7-5 Tex. 155, 12 S. W.
608.

Evidence is admissible respecting the brakes
on a locomotive as compared with those of
other locomotives belonging to the same com-
pany, under an allegation that the locomotive
was not supplied with proper brakes (Savan-
nah, etc., R. Co. V. Flannagan, 82 Ga. 579, 9
S. E. 471, 14 Am. St. Rep. 183) ; or to show
the speed at which the train was running,
where one of the acts of negligence alleged is

that the train was running at a high and
dangerous rate of speed (Illinois Cent. R. Co.
V. Slater, 129 Rl. 91, 21 N. E. 575, 16 Am.
St. Rep. 242, 6 L. R. A. 418 [affirming 28
111. App. 73] ) ; or to show that the crossing
was used by footmen, where the petition
alleges that " it was a public crossing or
footway for footmen" (Clampit i: Chicago,
etc., R. Co., 84 Iowa 71, 50 N. W. 673) ; or
under an allegation that the view of the road
approaching the track was greatly obstructed
by an embankment, it is admissible to show
that there was a fence on the embankment
(San Antonio, etc., R. Co. i\ Stolleis, (Tex.
Civ. App. 1899) 49 S. W. 679).

Collision with street car.— Where a peti-

tion for injuries sustained by -a, passenger on
a street car as the result of a collision be-

tween the street car and a railroad car
alleges that defendants failed to keep a rea-

sonable and necessary lookout and observe
the approach of the railroad car, it is admis-
sible to show the negligence of a watchman
employed to warn street cars of the approach
of railroad cars, as well as that of servants

in charge of the street cars in failing to

take proper precautions to apprise themselves

of danger before sending the car across the

railroad tracks. Hamilton v. Metropolitan
St. R. Co., 114 Mo. App. 504, 89 S. W.
893.

An ordinance regulating the speed of a
train is admissible under a pleading reciting

the substance of such an ordinance and
charging a railroad company with negligence

in its violation. International, etc., R. Co.

r. Dalwigh, (Tex. Civ. App. 1898) 48 S. W.
527.
In a common-law action for injuries at a

crossing, an ordinance making it the duty
of the company to station a man on the
rear of trains while backing, although not
pleaded, is admissible to show negligence.

Mulderig v. St. Louis, etc., R. Co., 116 Mo.
App. 655, 94 S. W. 801.

54. California.— Matteson v. Southern Pac.
Co., 6 Cal. App. 318, 92 Pac. 101, holding
that where the issue relates only to the
existence of lights on the rear car and a
witness testifies in regard to lights on that
car, it is proper to refuse to permit him to
testify as to whether he saw any lights on
any other cars

Georgia.— Snowball i\ Seaboard Air Line
R. Co., 130 Ga. 83, 60 S. E. 189, holding that
where the allegation is that plaintiff's hus-
band was killed on the public road crossing,
evidence that the railroad company had
impliedly licensed the general public in using
a path on its right of way is properly
excluded.

Illinois.— Toledo, etc., R. Co. v. Jones, 76
111. 311, holding that evidence of the condi-
tion of a crossing is inadmissible, where the
gravamen of the action is the neglect to give
the statutory signal of warning before reach-
ing the crossing, and neglect in not slacken-
ing the speed of a train.

Michigan.— Britton v. Michigan Cent. R.
Co., 122 Mich. 359, 81 N. w. 253, holding
that, where plaintiff avers that as he ap-
proached the crossing he looked and listened
and slowed his horse down to a very slow
walk and continued to look and listen for an
approaching train, it is inadmissible for him
to show that he stopped his horse, and leaned
forward, and looked aut at the side of his
carriage.

Pennsylvania.— Pennsvlvania R. Co. v.

Weber, 72 Pa. St. 27, "holding that in an
action for killing a man by the negligent
management of an engine at a crossing, evi-

dence that the highway had been made by
defendant is inadmissible.

See 41 Cent. Dig. tit. "Railroads," § 1115.

Evidence that an electric alarm bell was
not in operation on the day of the accident
is inadmissible where no count in the declara-

tion refers to such hell. Chicago, etc., R. Co.
r. Pearson, 71 111. App. 622.

[X, F, 14, d, (III)]



1064 [33 Cye.J RAILROADS

also be specific as to the facts alleged; ^^ but where the negligence on the part of
defendant is averred in general terms plaintiff is not conMed in his evidence
to any one particular act of negligence,^" and evidence of any fact which is a cir-

cumstance tending to show the negUgence alleged is admissible, although no
mention of such fact is made iu the pleading." Thus a general allegation of

neghgence as to the mode of running or operating trains or cars is sufficient to
admit proof of negligence in running a train,^' and under such allegation it is

admissible to show that the brakes on defendant's train were defective,^^ that

In determining whether an employee did
all in his power to avoid the accident, after
he discovered plaintiff's peril, the jnry can-
not consider facts tending to show negligence
on his part before discovering su<!h peril.

Alabama, etc., R. Co. v. PhUlips, 70 Miss. 14,

11 So. 602.
Under an allegation of negligence in fail-

ing to keep a proper lookout, evidence of

a failure to give crossing signals should not
be considered. Missouri, etc., E. Co. v.

Nesbit, 40 Tex. Civ. App. 209, 88 S. W.
891.

55. Missouri Pac. R. Co. v. Hennessey, 75
Tex. loo, 12 S. W. 608, holding that where
the facts alleged as constituting negligence

are a failure to ring the bell, sound the

whistle, give signals to stop the train, and
running too fast, a failure of defendant to

have a light at the place of the accident

when it occurred cannot be proven to show
the company's negligence.

56. Southern R. Co. v. Douglass, 144 Ala.

351, 39 So. 268.

57. Louisville, etc., R. Co. v. Davis, 106

S. W. 304. 32 Ky. L. Rep. 580; Rogers x,.

West Jersey, etc., R. Co., (N". J. 1907) 68

Atl. 148 ; Baltimore, etc., R. Co. v. Whittaker,
24 Ohio St. 642 (tliat no sign-board was up
as required by law) ; Spires v. South Bound
R. Co., 47 S. C. 28, 24 S. E. 992; Kaminitsky
V. Northeastern R. Co., 25 S. C. 53 (holding

that the provisions of the act of 1878 (16 St.

at L. p. 363), requiring a guard to be kept at

a certain railroad crossing, and of Gen. St.

§§ 1483, 1529, relating to signals to be given

by an engine on approaching a crossing, did

not supersede other proper signals, or give

a new caxtse of action under the statutes;

and that therefore in an ordinary action for

damages alleging negligence the omission of

the statutory signals may be given in

evidence, although not alleged iu the com-
plaint )

.

Evidence is admissible in an action for in-

juries resulting from a collision at a street

crossing, to show the number of residences

near the crossing, although there is no allega-

tion in the petition that by reason of the

peculiar surroundings defendant company
was required to operate its trains, at the

point where the accident occurred, with

greater care than usual (Nosier v. Chicago,

etc., R. Co., 73 Iowa 208, 34 N. W. 850);
and where it appears that plaintiff was
struck by a locomotive on a crossing,

evidence is admissible to show that he was
thrown into a ditch in .

which the water was
deep enough to drown a man, although there

is no specific averment in regard either to

[X, F, 14, d, (m)]

the ditch or the water (International, etc,

R. Co. V. Brett, 61 Tex. 483).
The absence of a flagman and safety gates-

at a. crossing may be shown, as tending to

show negligence in running a locomotive or

train at that particular time and place,

although such fact is not alleged. Kansas
Pac. R. Co. V. Richardson, 25 Kan. 391;
Lesan v. Maine Cent. R. Co., 77 Me. 85 (hold-

ing this to be true in the absence of state or
city regulation requiring a flagman at a rail-

road crossing) ; Atlantic, etc., R. Co. v.

Rei'ger, 95 Va. 418, 28 S. E. 590.
Evidence of a flagman's intoxication is ad-

missible to show the condition of his mind,
and the facilities he had for knowing what
happened. International, etc., R. Co. v Dyer,
76 Tex. 156, 13 S. W. 377.

Ordinance as evidence.— Under a general
allegation of negligence the violation of a.

city ordinance may be shown (Warren f.

Southern Cal. R. Co., (Cal. 1901) 67 Pac.

1) ; such as an ordinance limiting the speed
of trains within the city limits (Faber v.

St. Paul, etc., R. Co., 29 Minn. 465, 13 N. W.
902 ; Oldenburg v. New York Cent., etc., R.
Co., 9 N. Y. Svrppl. 419, UN. Y. Suppl. 689
[affirmed in 124 N. Y. 414, 26 N. E. 1021]) ;

or requiring the stationing of a watchman at
a certain crossing and prescribing his duties
(Fusili V. Missouri Pac. R. Co., 45 Mo. App.
535). Where there are two ordinances, one
regulating the rate of speed allowed for rail-

road trains within city limits, and the other
regulating the lowering of gates at street

crossings, but one only of such ordinances is

pleaded in the petition, both ordinances may
be admitted in evidence. Lake Shore, etc., R.
Co. v. Ehlert, 19 Ohio Cir. Ct. 177, 10 Ohio
Cir. Dee. 443.

A Tennessee statute, Shannon's Code,

§ 1574, subs. 2, 3, requiring every railroad
company on approaching a crossing to sound
the whistle or ring the bell and that on
approaching a city the bell or whistle shall

be sounded when at a distance of one mile
and at short intervals until it reaches its

depot, is not declaratory of the common-law
obligation of a railroad company but pres-

cribes statutory precautions; and therefore
under a coTint declaring under the statute it

is proper to prove a non-compliance with the

precautions while such evidence is inad-

missible under a count charging negligence
at common law. Chesapeake, etc., R. Co., v.

Crews, 118 Tenn. 52, 99 S. W. 368.

58. Gratiot v. Missouri Pac. R. Co., (Mo.
1891) 18 S. W. 384.

59. Chattanooga Rapid Transit Co. v. Wal-
ton, 105 Tenn. 415, 58 S. W. 737.
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the train failed to give the proper signals,"" that the company's servants in charge

of the engine or train discovered plaintiff's peril in time to have avoided the injury,"'

and failed to take all means in their command to stop the train or lessen its speed
after discovering such peril; "^ but not that crossing gates were not properly

maintained or attended."' So under a general allegation of negligence as to a

defective crossing it is admissible to show that it is defective by reason of the

planks being laid too far apart."* On a general allegation of contributory negli-

gence, any evidence is admissible on behalf of defendant to show the existence

of such negligence ;
"^ au'd on behalf of plaintiff any evidence negativing its existence

is admissible, although not pleaded.""

(iv) Variance. The allegations and proof in an action for injuries at a

railroad crossing must correspond,"' and any material variance between the proof

and allegations is fatal to a recovery,"^ unless waived by a failure to call the

60. Mack «. South- Bound R. Co., 52 S. C.

323, 29 S. E. 905, 68 Ain. St. Rep. 913, 40
L. R. A. 679'; Spires v. South Bound R. Co.,

47 S. C. 28, 24 S. E. 9«2; Manley c. Dela.-

ware, etc., Canal Co., 69 Vt. 101, 37 Atl. 279.

61. Lake ShorCj ete., R. Cou «. Foster, 74
111. App-. 387; Dickson v. Missouri Pao. R.

Co., 104 Mo. 49'!, 16 S. W. 381 ; Texas, ete.,

R. Co. ». Spradling, 72 Fed. 152, 18 C. C. A.
496.

63. Georgia Ceat. U. Co. v. Foshee; 125
Ala. 199, 27 So. 1006; Galveston, etc., R. Co.

V. Duelm, (TeK. Civ. App. 1893) 24 S. W.
334.

63. Atchisonv etc., R. Co. v. Shaw, 56 Kam.
519, 43 P.ic. 1129, holding, that where the
only negli'gence charged is in the management
of the engines and cars by the employees of

the company, it is not proper to admit testi-

mony showing that the company was required
by a city ordinance to maintain automatic
gates at the crossing and that it failed to do
so. But see Chicago, etc., R. Co. v. Redmond,
70 111. App. 119 [affirmed in 171 111. 347, 49
N. E. .541].

64. East Line, etc., R. Co. v. Brimker, 68
Tex. son, 3 S. W. 99.

65. Missouri, etc., R. Co. v. Moore, (Tex.
App. 1891) 15 S. W. 714.

66. Gulf, etc., R. Co. v. Anderson, 76 Tex.
244, 13 S. W. 196; Chicago, etc., R. Co. v.

Beaver, 199 111. 34, 65 IS". B. 144 [affirming
96 111. Ajjpi 558] ; Texas, etc., R. Co. v. Nel-
son, 50 Fed. 814, 1 C. C. A. 688.

67. Wabash R. Co. v. Billings, 212 111. 37,
72 N. E. 2 [reversing 105 111. App. Ill];
Lang V. Missouri Pac. R. Co., 115 Mo. App,
489, 91 S. W. 1012. And see supra, X, F,

14, d, (III).

68. Gurley r. Missouri Pac. R. Co., 93 Mo.
445, 6 S. W. 218 (demurrer to evidence sus-

tained) ; Barron v. Chicago, etc., R. Co., 89
Wis. 79, 61 N. W. 303 (holding that where
plaintiff alleges that her injury was caused
by the lack of a signal from defendant's train
and the jury finds that the whistle was
sounded, and that such signal by frightening
her horse was one of the causes of plaintiff's

injury, she cannot recover, there being no
finding or proof that the whistle was negli-

gently sounded )

.

The variance is material between an allega/-

tion that noises caused by steam escaping

from the engine, etc., were made while the
engine was approaching the crossing and tes-

timony that the noises were made after the

engine had passed the crossing and was re-

turning after being reversed in the direction
of the crossing (Alabama Great Southern
R. Co. V, Fulton, 150 Ala. 300, 43
So. 832 ) ; an allegation that while plaintiff

was driving over defendant's crossing,

an engine struck plaimtilT's vehicle whereby
he was thrown out and injured,, and proof
that a car struck the vehicle, but that
he was not then thrown out, bui the horse
ran away and plaintiff was thrown out and
injured '(Wabash R. Co. v. Billings, 212 III.

37, 72 N. E. 2 [reversing 105 111. App. Ill]) ;

an allegation that the injuries were received
at a crossing and proof that they were re-

ceived not while passing over the crossing but
while alighting from a freight train (Louis-
ville, etc., R. Co. V. Wilson, 124 Ky. 836, 100
S. W. 302, 30 Ky. L. Rep. 1048) ; an allega-
tion that the engineer of the train which
struck plaintiff discovered plaintiff's peril in
time to- prevent the injury, and ^roof that
the fireman and not the engineer saw plain-
tiff's danger (Chun v. Kentucky, etc., Bridge
Co., 64 S. W. 649, 23 Ky. L. Rep. 1092) ; an
allegation that defendant's servant then and
there in charge of the engine caused the dis-
charge of steam, and proof that the engineer
was not in the engine, and that the fireman
did not turn on the cylinder cocks (Riley v.
New York, etc., R. Co., 90 Md. 53, 44 Atl.
994) ; and an allegation that the injury was
caused by a certain freight train with
locomotive attached, etc., and proof that the
cars were not handled by the engine, but
detached and shoved backward (Sehindler v.
Milwaukee, etc., R. Co., 77 Mich. 136, 43 N.
W. 911).

Place of accident.— Where the accident is
laid at one crossing and plaintiff shows it to
have happened at another, the variance is
fatal. Klamowski v. Grand Trunk R. Co., 64
Mich. 279, 31 N. W. 275. Thus where the
accident is alleged to have happened at a
pubue highway and the evidence shows that
plaintiflf was a trespasser in defendant's
freight yard when he was injured, the vari-
ance is fatal. Chicago, etc., R. Co. v. Morken-
stein, 24 111. App. 128. So where the accident
IS alleged to have happened at the crossing

[X, F, 14, d, (iv)]
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attention of the court thereto/" or cured by an amendment of the pleading.™ But

where the proof substantially supports the pleading, the fact that it varies there-

from on some immaterial matter is not a fatal variance,'' if defendant is not

misled thereby.'^

e. Evidence — (i) Presumptions and Burden of Proof — (a) In

General. As a general rule the law does not presume negligence and the burden

is on a person who charges a breach of duty or negligence to prove it.'' The

burden of proof, in an action for injuries at a railroad crossing, is in the first

instance on plaintiff to show by a preponderance of evidence the alleged negh-

gence on the part of the railroad company or its employees,'* the fact of the

of a public road, proof that it occurred at a
private crossing on the company's land is in-

sufficient, although the actual place may be
known to both parties. Schindler v. Mil-

waukee, etc., R. Co., 77 Midi. 136, 43 N. W.
911.

69. Wabash R. Co. r Billings, 212 111. 37,

72 N. E. 2 [reversing 105 111. App. Ill]

;

Gulf, etc., R. Co. V. Anderson, 76 Te.x. 244, 13

S. W. 196, holding that, although the peti-

tion alleges that the accident occurred on a
street crossing, proof that it occurred on a
trestle at some distance from the crossing

will not defeat plaintiflf's recovery, where the

answer alleges that it occurred at the latter

place. And see, generally. Tbial.
70. Wabash R. Co. i;. Billings, 212 111. 37,

72 N. E. 2 [reversing 105 111. App. 111].

And see supra, X, F, 14, c, (i), (B).

71. California.-—Carraher v. San Francisco
Bridge Co., 81 Cal. 98, 22 Pac. 480.

Georgia.— Southern R. Co. i. Tankersley,

3 Ga. App. 548, 60 S. W. 297. ,

Illinois.— Illinois Cent. R. Co. v. Kief, 111
111. App. 354.

New York.— Pollard i\ New York, etc., R.
Co., 7 Bosw. 437.

Texas.— Texarkana, etc., R. Co. v. Frugia,

43 Tex. Civ. App. 48, 95 S. W. 563; Inter-

national, etc., R. Co. r. Locke, (Civ. App.
1902) 67 S. W. 1082; Texas, etc., R. Co. v.

Hightower, 12 Tex. Civ. App. 41, 33 S. W.
541.

United States.— Baltimore, etc., R. Co. v.

Cumberland, 176 U. S. 232, 20 S. Ct. 380, 44
L. ed. 447, holding that an averment that
there was no light on the rear part of an
engine is satisfied by proof that there was no
such lisfht as the law required.

See 41 Cent. Dig. tit. "Railroads," § 1116.

Variance held immaterial.— Where it ap-

pears that all the trains at the crossing in

question were operated by defendant, and
that it was just as responsible for one as

the other, it is not a material variance

where the proof shows that a train other

than the one described in the complaint com-

mitted the wrongful act. Indianapolis, etc.,

R. Co. V. Neubaucher, 16 Ind. App. 21, 43 N.

E. 576, 44 N. E. 669. Where the gist of the

complaint is that the injury was caused by
the negligence of defendant in propelling im-

guarded cars against other detached cars,

forcing them over the crossing, it is not a ma-
terial variance where the proof shows that the

injury was not caused by a " flying switch "

as alleged, especially where the description

[X, F, 14, d, (IV)]

following such allegation shows that a _" fly-

ing switch " was not meant. International,

etc., R. Co. V. Dyer, 76 Tex. 156, 13 S. W.
377. So also there is no material variance

between an allegation that the engineer re-

versed his engine and started in the direction

of the crossing at a rapid rate of speed, and
proof that after reversing his engine he

caused it to move slowly over the track to

the point where the accident occurred

(Leavitt v. Terre Haute, etc., R. Co., 5 Ind.

App. 513, 31 N. E. 860, 32 N. E. 866) ; be-

tween an allegation that plaintiff was in-

jured at a crossing at a public highway over

defendant's railroad track, and proof that

the highway was not legally laid out

for defendant's right of way but that

defendant by its acts and acquiescence in the

public use of the crossing as a public highway
had made such crossing a highway as to the

public (Coulter v. Great Northern R. Co., 5

N. D. 568, 67 N. W. 1046) ; between an alle-

gation that a hand-car by which plaintiff's

team became frightened was negligently left

on a farm crossing and proof that the ear

was not within the traveled way of the cross-

ing (Baltimore, etc., R. Co. v. Slaughter, 167

Ind. 330, 79 N. E. 186, 7 L. R. A. N. S.

597).
Time of accident.— It is not a fatal vari-

ance that the injury is proved to have been
sustained on a day different from that al-

leged. Augusta, etc., R. Co. v. McElmurry,
24 Ga. 75.

72. Illinois Cent. R. Co. v. Kief, 111 111.

App. 354, holding that notwithstanding a va-

riance as to the place of an accident appears,

and the point has been properly and duly

raised, yet such variance is immaterial where
defendant is not misled thereby and the place

of the accident is not a material issue in the

case.

73. Stewart r. North Carolina R. Co., 136

N. C. 385, 48 S. E. 793.

74. Alabama.— Georgia Cent. R. Co. v.

Poshee, 125 Ala. 199, 27 So. 1006.

Illinois.— Chicago, etc., R. Co. v. Appell,

103 III. App. 185; Cleveland, etc., R. Co. v.

Richey, 43 111. App. 247.

Iowa.— Crawford v. Chicago Great Western
R. Co., 109 Iowa 433, 80 N. W. 519; Wil-
loughby V. Chicago, etc., R. Co., 37 Iowa 432.

Maine.— Lesan v. Maine Cent. R. Co., 77
Me. 85.

Maryland.— Riley v. New York, etc., R. Co.,

90 Md. 53, 44 Atl. 994; State v. Philadelphia,
etc., R. Co., 47 Md. 76.
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injuries/^ and that such negligence was the proximate cause of the injuries; '*

and in some jurisdictions that the person injured was free from contributory
negUgence." But where plaintiff, by his evidence, makes out a 'prima facie

case,'* the burden is then on defendant to show that it was not negligent,'' or

that the accident was attributable to some other and excusing cause; *° and if

defendant overcomes plaintiff's prima facie case it is then incumbent upon plain-

tiff to give further evidence.*' There is a presumption in such actions that a flag-

man stationed at the crossing by the company knew of a fact which it was his

duty to know and by which fact his conduct as narrated by him was prompted;*^
but the- fact that the train is behind the usual time raises no presumption of

neghgence in the event of an accident at a crossing.'^

(b) Existence of Defect or Happening of Accident or Injury. In the absence of

statute or evidence to the contrary, proof of the mere fact of an accident at a
railroad crossing whereby plaintiff is injured does not raise a presumption of

neghgence on defendant's part so as to warrant a recovery by plaintiff, but the

burden is upon plaintiff to show further that the accident was due to some negli-

gence on the part of defendant,** and so it is not sufficient where it is merely

'New Jersey.—- Siraeusa v. Atlantic City R.
Co., 68 N. J. L. 446, 53 Atl. 547.

New York.—-Kelsey k. Jewett, 28 Hun 51;
Spencer v. Utica, etc., K. Co., 5 Barb. 337.

North Carolina.—-Duffy v. Atlantic, etc., R.

Co., 144 N. C. 26, 56 S. E. 557; Kearns v.

Southern R. Co., 139 N. C. 470, 52 S. E.

131.
Pennsylvania.— Blaek v. Bessemer, etc., R.

Co., 216 Pa. St. 173, 65 Atl. 405, 116 Am.
St. Rep. 766.

Virginia.— Richmond, etc., R. Co. i'. Yea-
mans, 86 Va. 860, 12 S. E. 946, holding that
negligence by the railroad company causing
injury to a person at the crossing must be

proved; and that plaintiff is bound to do

more than merely raise a reasonable pre-

sumption of negligence on its part.

United States.— Morris v. Chicago, etc., R.
Co., 26 Fed. 22.

See 41 Cent. Dig. tit. "Railroads," § 1117.
Additional signals.— The burden is on

plaintiff to prove affirmatively the facts vphich

impose upon a railroad company the duty of

giving a cautionary signal in addition to that
required by statute. Siraeusa v. Atlantic

City R. Co., 68 N. J. L. 446, 53 Atl. 547.

That it is not shown that the engineer had
knowledge of the conditions at the crossing

does not preclude a recovery, since it will be

presumed that the railroad company informed
the engineer of all the perils and dangers in-

cident to the operation of the train. Georgia
Cent. R. Co. v. Partridge, 136 Ala. 587, 34 So.

927.

Wilful or wanton misconduct on the part

of defendant need not be proved by plaintiff

in an action for negligence. Southern R. Co.

V. Reynolds, 126 Ga. 657, 55 S. E. 1039.

75. Willoughby !'. Chicago, etc., R. Co., 37

lo-wa 432.

76. Delaware.— Martin v. Baltimore, etc.,

R. Co., 2 Marv. 123, 42 Atl. 442.

Illinois.— Cleveland, etc., R. Co. v. Richey,

43 111. App. 247.

/oioa.— Willoughby v. Chicago, etc., R. Co.,

37 Iowa 432.

Maine.— Lesan v. Maine Cent. R. Co., 77

Me. 85.

Maryland.— Baltimore, etc., R. Co. v.

Stumpf, 97 Md. 78, 54 Atl. 978; State v.

Philadelphia, etc., R. Co., 47 Md. 76.

Michigan.— Thomas v. Chicago, etc., R. Co.,

86 Mich. 496, 49 N. W. 547.
New York.— Kelsey v. Jewett, 28 Hun 51;

Culhane v. New York Cent., etc., R. Co., 67
Barb. 562.

North Carolina.— Duffy i-. Atlantic, etc., R.
Co., 144 N. C. 26, 56 S. E. 557; Kearns v.

Southern R. Co., 139 N. 0. 470, 52 S. E.
131.

See 41 Cent. Dig. tit. "Railroads," § 1117.
77. See infra, X, F, 14, e, (i), (d).
78. Denison, etc., R. Co. v. Foster, 28 Tex.

Civ. App. 578, 68 S. W. 299.
79. Corbally v. Erie R. Co., 97 N. Y. App.

Div. 21, 89 N. Y. Suppl. 577; Wakefield v.

Connecticut, etc., R. Co., 37 Vt. 330, 86 Am.
Dec. 711, holding that, if there is an omission
to ring the bill or sound the whistle on ap-
proaching a highway crossing and an injury
is occasioned thereby, the burden is upon the
company to show that such omission was rea-

sonable and prudent, ;ind the liability of the
company depends upon whether in the judg-
ment of the jury, on all the evidence, in view
of the actual condition of things at the time,
the omission was reasonable and prudent.

80. HoUins v. New Orleans, etc., R. Co.,

119 La. 418, 44 So. 159.

81. Dougherty v. Chicago, etc., R. Co., 20
S. D. 46, 104 N. W. 672.

82. Chicago, etc., R. Co. v. Clough, 33 111.

App. 129, holding that such a flagman is pre-

sumed to know that a train is approaching.
83. State v. Philadelphia, etc., R. Co., 47

Md. 76.

84. Illinois.—Chicago, etc., R. Co. v. Reilly,

212 111. 506, 72 N. E! 454, 103 Am. St. Rep.
243. See also Illinois Cent. R. Co. v. Mc-
Collum, 122 111. App. 531.

Maine.— Lesan v. Maine Cent. R. Co., 77
Me. 85.

Nelraska.— Atchison, etc., E. Co. v. Loree,

4 Nebr. 446, holding that it is not sufficient

to show that the horse causing the injury
was frightened at the sight of railroad prop-
erty.

[X, F, 14,e,(i), (b)]
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shown that plaintiff was injured by a train at a crossing without proof of negligence

in running the train; ^° although under some statutes proof that plaintiff was
injured by the operation. of a train is sufBcient to make out a 'prima facie case

and impose upon defendant the burden of showing that the injuries were not the

result of negligence on its part/" unless the presumption of neghgeuce arising

from the fact of the injury is rebutted by plaintiff's own evidence.*^ But where
the evidence which shows the injury discloses in itself that defendant in relation to

the causal, act or omission did not exercise that degree of care which the law
requires, plaintiff has discharged the burden of proving negUgence/' as where it

is shown that the accident, was due to a defective crossing, which it. is the com-
pany's duty to maintain.*"

(c) Violation of Statutes. In an action, for injuries at a railroad crossing

caused by the violation of a statute or ordinance, the burden of proof is upon
plaintiff to. show the existence of such statute or ordinance; ^ and, although it

is held in some jurisdictions that where a person is injured at a railroad crossing,

the burden is on defendant to show a comphance with the statutes or ordiuances

as to the giving of signals, etc.,"^ in most jurisdictions the burden of showing a

New Yarh.—-Bmrk v. Del&,ware, etc.. Canal
Co., 86 Him 519, 3a N.-Y: Su-pipli. 986.

Pennsylvania.—
^ PennsylTania. R. Co. v.

Goodman,, 62 Pa. St. 329;
Texas.— Gulf, etc., E. Co. v. Shieder, 88

Tex. 152, 30 S. W. 902, 28 L. E,. A. 538^
United States.— St. Louis, etc., R. Co. v.

Chapman, 140 Fed. 129, 71 C. C. A. 523.
See 41 Cent. Dig. tit. "Railroads," § 1119.
That a person is ioimd dead Tjeneath a

railroad, engine raises no presumption that
those operating the engine were negligent or
in fault. St. Louis, etc., R. Co. v. Chapman,
140 Fed. 129, 71 C. C. A. 523.

That the' person injured is found on the
track near a crossing, with no evidence of

how he came there, raises no presumption
that the railroad company's negligence in

guarding the crossing was the cause of his
injury, or that he was lawfully on the cross-

ing. Welsh V. Erie, etc., R. Co., 181 Pa. St.

461, 37 Atl. 513.

85. Reed v. Quueen Anne's R. Co., 4 Pen-
new. (Del.) 413, 57 Atl. 529; Illinois Cent.
R. Co. V. Cragin, 71 111. 177; Atchison, etc.,

R. Co. V. McFarland, 2 Kan. App. 662, 43
Pac. 788 (holding that, in an action to re-

cover for the death of a child killed at a
railroad crossirog, negligence on the part of

the operatives of the train cannot be pre-

sumed from the fact that the child was
injured; in the absence of evidence that it

was in such a position on the track that the

engineer could have seen it); Griffith v. Balti-

more, etc., R. Co., 44 Fed. 574.

The doctrine of res ipsa loquitur cannot be
applied where it appears that a person stand-

ing at the street crossing was struck by tim-

bers projecting from a passing car, where
there is noi evidence as to how, when, or where
the car was loaded, or how long the timber

had been projecting or whether defendant

had notice of such condition. Chicago, etc.,

R. Co. V. Reilly, 212 111. 506, 72 N. E. 454,

103 Am. St. Rep. 243.

86. St. Louis, etc., R. Co. v. Evans, 80 Ark.

19, 96 S. W. 616; Little Rock, etc., R. Co. v.

Blewitt, 65 Ark. 235, 45 S. W. 548 (constru-

[X, F, 14, e, (I), (b)]

ing Sandels & H. Dig. § 6349) ; Savannah,
etc., R. Co. V. Smith, 86 Ga. 229, 12 S. E. 579
( construing Civ. Code, § 3033 ) ; Dougherty v.

Chicago, etc., R. Co., 20 S. D. 46, 104 N. W.
672.

Where the injury is inflicted by the run-
ning of defendant's train the statutory pre-
sumption that the injury was the result of
defendant's negligence can only be rebutted
by clear proof by defendant of facts exonerat-
ing it from blame. New Orleans, etc., R. Co.
V. Brooks, 85 Miss. 26i, 38 So. 40.

87. Moon V. Fink, 102 Ga. 526, 28 S. E.
980.

88. Chicago, etc., R. Co. v. Reilly, 212 IlL

506, 72 N. E. 454, 103 Am. St. Rep. 243.

89. Wabash R. Co. v. De Hart, 32 Ind.
App. 62, 65 N. E. 192, holding that such
proof is prima facie evidence of negligence.

A want of knowledge on the part of the
railroad company of the defective condition

of a crossing which it was its duty to main-
tain is prima facie evidence. Wabash R. Co.

f. De Hart, 32 Ind. App. 62, 65 N. E. 192.

In an action for injuries caused by a defect

in a bridge, plaintiff by proof tending to show
that the bridge, was not in safe repair makes
out a prima facie case and defendant has the
burden of proving that the defect was due to

a stranger removing a plank from it if it

relies upon such fact to relieve it from
liability. Denison, etc., R. Co. v. Foster, 28
Tex. civ. App. 578, 68 S. W. 299.

A dangerous condition of the crossing is

prima facie evidence of the company's negli-

gence under N. C. Code, § 1957. Raper v.

Wilmington, etc., R. Co., 126 N. C. 563, 36
S. E. 115.

90. Wabash R. Co. v. Mahoney, 79 111. App.
53.

91. Birmingham, etc, R. Co. v. Lintner,

141 Ala. 420, 38 So. 363, 109 Am. St. Rep.
40 (construing Code (1896), § 3443, as to

failure to comply with statute requiring cer-

tain signals to be giv3n and burden of proof
thereunder) ; South Alabama, etc., R. Co. v.

Thompson, 62 Ala. 494. But see Clements V,

East Tennessee, etc., E. Co., 77 Ala. 533.
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violation of the statirte or ordinance, as that the statutory signals were not given,

is upon plaintiff."^ But where the fact of the inquiry and the violation of the

statute or ordinance is shown, the presumption arises in some jurisdictions that

such negligence was the cause of the injury,"^ and the burden of proof is then

upon defendant to show the contrary, as that it was not caused by the failure

to give the statutory signals,^'' or by its running at an unlawful speed; "^ or to other-

wise relieve itself from liabiUty for the neglect of duty,"" as by showing con-

tributory negligence on the part of plaintiff; °^ and it is not incumbent upon plain-

tiff to prove that defendant's speed was reckless or unlawful,"^ or that the train

In Tennessee tinder Milliken & V. Code,
§ 1298, the burden of proof is on plaintiff to
prove that a public crossing has been desig-
nated by danger signals as one, on approach-
ing which, the bell or "whistle be sounded;
but where plaintiff has proved this fact the
statute requires a railroad company to show
that the bell and whistle were sounded as pre-
scribed. Alabama, etc., R. Co. v. McDonough,
97 Tenn. 255, 37 S. W. 15.

92. Hubbard v. Boston, etc., E. Co., 159
Mass. 320, 34 N. E. 459 ; Gulf, etc., E. Co. v.

Hall, 34 Tex. Civ. App. 535, 80 S. M^.

133.

Where there is a sonflict in the evideace
as to whether the company gave the statu-
tory signals, the court should instruct that
the burden is on plaintiff to establish the
company's negligence. Texas, etc., E. Co. v.

Scrivener, (Tex. Civ. App. 1899) 49 S. W.
649.

93. Strother v. South Carolina, etc., E.
Co., 47 S. C. 375, 25 S. E. 272.
94. McNulty v. St. I.ouis, etc., E. Co., 203

Mo. 475, 101 S. W. 1082; Crumpley u. Hanni-
bal, etc., R. Co., Ill Mo. 152, 19 S. W. 820
(under Eev. St. (1889) § 2608) ; Drawdy v.

Atlantic Coast Line E. Co., 78 S. C. 374, 58
S. B. 980; Wakefield v. Connecticut, etc., E.
Co., 37 Vt. 330, 86 Am. Dec. 711 (burden on
defendant to show that failure to give signals

was prudent and reasonable )

.

Ordinarily plaintiff makes out a prima facie

case when he shows that the statutory signal

was not given and that the accident occurred,

and, having done that, the burden is then
shifted to defendant to show that the failure

to give the signal was not the cause of the

accident. Stotler v. Chicago, etc., E. Co., 200
Mo. 107, 98 S. W. 509 (so held under Rev.
St. (1899) § 1102); Green v. Missouri Pac.

E. Co., 192 Mo. 131, 90 S. W. 805.

In Illinois, Nebraska, and Utah, however,
it has been held that plaintiff must also

show that the injury was caused by defend-

ant's failure to give the statutory signals.

Chicago, etc., E. Co. v. Van Patten, 64 111. 510;

Galena, etc., E. Co. v. Loomis, 13 111. 538, 56
Am. Dec. 471 ; Omaha, etc., E. Co. v. Talbot,

48 Nebr. 627, 67 N. W. 599; Eogers v. Eio
Grande Western R. Co., 32 Utah 367, 90 Pac.
1075.

95. Augusta, etc., R. Co. v. McElmurry, 24
Ga. 75; Chicago, etc., R. Co. v. Fell, 79 111.

App. 376; Chicago, etc., E. Co. v. Smith, 77
111. App. 492 ; Chicago, etc., R. Co. v. Gunder-
son, 74 111. App. 356.

The presumption of negligence arising from
excessive speed is merely prima facie and

subject to be rebutted (Chicago, etc., R. Co.

V. Jamieson, 112 111. App. 69; Wabash E. Co.

V. Kamradt, 109 111. App. 203; Chicago, etc.,

E. Co. V. Fell, 79 111. App. 376; Chicago, etc.,

E. Co. V. Gunderson, 74 111. App. 356; Chi-

cago, etc., R. Co. v. Carpenter, 45 111. App.
294. But see Chicago, etc., R. Co. v. Mochell,
193 111. 208, 61 N. E. 1028, 86 Am. St. Rep.
318 [affirming 96 111.,App. 178]) ; but in the

absence of proof rebutting the statutory pre-

sumption it becomes conclusive (Chicago, etc.,

E. Co. V. Fell, 79 111. App. 376 ; Chicago, etc.,

E. Co. V. Gunderson, 74 111. App. 356).
96. Illinois Cent. R. Co. v. Benton, 69 111.

174.

Proof of public highway.— Where the evi-

dence shows that a road intersected by a
railroad was traveled by the public and had
been worked and repaired by the authority
having charge of public highways this is.

prima facie evidence that it was a public-

highway legally established and is sufficient,

to require a railroad company when sued
for an injury caused by a neglect to ring a,

bell or sound a whistle when approaching
the same to show that it was not legally
established' in lorder to excuse itself from lia-

bility for the neglect of this duty. Illinois

E. Co. V. Centouj '69 111. 174.
In an action (for injuries caused by a defect

in the construction of a road at a highway
crossing, thei burden of proving that the rail-

road company is exempt from the provisions
of the statute imposing the duty of construct-
ing safe crossings is on the company. Farley
V. Chicago, etc., R. Co., 42 Iowa 234.

97. Bryson v. Southern R. Co., 3 Ga. App.
407, 59 S. E. 1124 (holding that where those
in charge of a train fail to give the statutory
signals when approaching a highway and a
person on the crossing is injhred, the only
defenses are that the injury was done by the
consent of the party injured or by his con-
tributory negligence and the burden is on
the company to prove Ihe same) ; McKelvy v.

Burlington, etc., R. Co., 84 Iowa 455, 51 N. W.
172.

Iowa Code, § 1288, providing that the neg-
lect or refusal of a railroad company to keep
highway crossings sufficient and flafe renders
it liable for injuries caused by reason thereof
without other proof than of such neglect and
refusal, does net preclude the company from
showing that an injury complained of resulted
from other causes, including plaintiff's negli-
gence. McKelvy v. Burlington, etc., R. Co.,

84 Iowa 455, 51 N. W. 172.

98. Augusta, etc., K. Co. v. McElmurry,
24 Ga. 75.

[X, F, 14, e, (l), (c)]
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could have been stopped before reaching the crossing."'* But where plaintiff in

proving the accident also proves that it was not caused by a failure to give the

signal or other violation of a statute, or that the person injured was guilty of

neghgence that directly contributed to the accident, there is nothing for defendant
to prove.'

(d) Contributory Negligence — (1) In General. In some jurisdictions there

is a presumption that one injured at a railroad crossing was not in the exercise

of due care at the time, and to warrant a recovery for such injuries it is incumbent
upon plaintiff to prove, by a preponderance of evidence, a want of contributory

negligence on the part of the person injured,^ although the railroad company was.

99. Augusta, etc., E. Co. v. McElmurry,
24 Ga. 75.

1. Green v. Missouri Pac. R. Co., 192 Mo.
131, 90 S. W. 808.

2. Illinois.—-Illinois Cent. R. Co. l'. No-
wioki, 148 111. 29, 35 N. E. 358 [affirming 46
111. App. 566]; Wabash E. Co. c. ICamradt,
109 111. App. 203; Imes v. Chicago, etc., E.
Co., 105 111. App. 37; Chicago, etc., E. Co.
V. Appell, 103 111. App. 185; Cleveland, etc.,

E. Co. 1-. Eichey, 43 111. App. 247. Compare
Kahl i: Chicago, etc., E. Co., 125 111. App.
294.

loica.— Payne r. Chicago, etc., E. Co., 44
Iowa 236; Benton c. Central E. Co., 42 Iowa
192; Willoughby v. Chicago, etc., E. Co., 37
Iowa 432; Dodge i: Burlington, etc., R. Co.,

34 Iowa 276. In this state it is held that,

although in the absence of evidence to the
contrary there is a presumption of due care

on the part of the person injured arising
from the instinct of self-preservation, it is

not a conclusive presumption, but must be
taken in connection with the rule that plain-

tiff must show the exercise of reasonable care

on his part (Reitveld v. Wabash E. Co., 129
Iowa 249, 105 ISJ. W. 515; Crawford v. Chi-

cago Great Western E. Co., 109 Iowa 433, 80
N. W. 519) ; and it cannot prevail against di-

rect evidence which shows that he could not
have exercised due care (Golinvaux r. Bur-
lington, etc., E. Co., 125 Iowa 652, 101 N. W.
465; Crawford v. Chicago Great Western R.
Co., supra), as where it appears from the
whole evidence that the person injured in the
exercise of ordinary care could have avoided
the collision by stopping, looking, and listen-

ing (Dalton r. Chicago, etc., E. Co., 114 Iowa
257, 86 N". W. 272)."

Maine.— Day v. Boston, etc., E. Co., 96 Me.
207, 52 Atl. 771, 90 Am. St. Eep. 335 ; Lesan
r. Maine Cent. E. Co., 77 Me. 85; Chase v.

Maine Cent. R. Co., 77 Me. 62, 52 Am. Rep.

744.
MassacTiiisetts.— Wheelwright v. Boston,

etc., R. Co., 135 Mass. 225 ; Chaffee v. Boston,

etc., E. Corp., 104 Mass. 108. Under Rev.
Laws, c. Ill, § 268, where a person is killed

at a railway crossing and no negligence on
the part of the railroad company is shown, it

will not be presumed that deceased took the

necessary precautions to avoid the accident

(Livermore v. Fitchburg R. Co., 163 Mass.

132, 39 N. E. 789) ; but if defendant relies

on the gross negligence of the person injured,

it lias the burden of proving such negligence

(Kelsall r. New York, etc., R. Co., 196 Mass.

[X, F, 14, e, (I), (C)]

554, 82 N. E. 674; Kenny v. Boston, etc., R.

Co., 188 Mass. 127, 74 N. E. 309; Brusseau v.

New York, etc., E. Co., 187 Mass. 84, 72

N. E. 348; McDonald v. New York Cent.,

etc., R. Co., 186 Mass. 474, 72 N. E. 55;
Copley r. New Haven, etc., Co., 136 Mass. 6).

Michigan.—Thomas v. Chicago, etc., R. Co.,

80 Mich. 496, 49 N. W. 547; Guggenheim r.

Lake Shore, etc., R. Co., 66 Mieh. 150, 33
X W. 161.

Xew Hampshire.— Wright v. Boston, etc.,

R. Co., 74 N. H. 128, 65 Atl. 687 ; Waldron v.

Boston, etc., R. Co., 71 N. H. 362, 52 Atl.

443 ; Gahagan v. Boston, etc., E. Co., 70 N. H.
441, 50 Atl. 146, 55 L. E. A. 426.

New York.— Wieland r. Delaware, etc.,

Canal Co., 167 N. Y. 19, 60 N. E. 234, 82

Am. St. Rep. 707 [reversing 42 N. Y. App.
Div. 627, 59 N. Y. Suppl. 1117] ; Rodrian v.

New York, etc., R. Co., 125 N. Y. 526, 26
N. E. 741 [reversing 7 N. Y. Suppl. 811]

;

Wiwirowski v. Lake Shore, etc., R. Co., 124
N. Y. 420. 26 N. W. 1023 [reversing 58 Hun
40, 11 N. Y. Suppl. 301] ; Coleman c. New
York Cent., etc., R. Co., 98 N. Y. App. Div.

349, 90 N. Y. Suppl. 264 (by a fair prepond-
erance of evidence) ; McAuliffe i. New York
Cent., etc., R. Co., 85 N. Y. App. Div. 187,

83 N. Y. Suppl. 200 (holding also tliat where
the circumstances point as much to negligence

as to its absence or point in neither direc-

tion, a nonsuit should be ordered) ; Meinren-
ken V. New Y'ork Cent., etc., R. Co., 81 N. Y.

App. Div. 132, 80 N. Y. Suppl. 1074 ; Krauss
r. Wallkill Valley R. Co., 69 Hun 482, 23

N". Y. Suppl. 432; Spencer r. Utica, etc., R.
Co., 5 Barb. 337. See also Cosgrove v. New
York Cent., etc., E. Co., 87 N. Y. 88, 41 Am.
Rep. 355; Donohue v. Lake Shore, etc., E.
Co., 19 N. Y. Suppl. 961.

Virginia.— See Southern E. Co. r. Hans-
broiigh, 107 Va. 733, 60 S. E. 58 ; Washington
Southern E. Co. v. Lacey, 94 Va. 460, 26
S. E. 834.

See 41 Cent. Dig. tit. " Eailroads," § 1121.

The death of a witness who could have tes-

tified to the due care of the person injured
does not change the rule that absence of evi-

dence of due care on the part of such person
will defeat the action. Day v. Boston, etc.,

E. Co., 96 Me. 207, 52 Atl. 771, 90 Am. St.

Eep. 335.

Degree of proof.— It is incumbent upon
plaintiff to produce evidence sufficient to

justify the .conclusion that he was in the
exercise of due care in respect to the occur-
rence from which his injury arose; and lie is
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at the time of the accident, violating a statute or ordinance regulating the giving

of signals, or the speed of the train causing the injury.^ In other jurisdictions,

however, except where contributory negligence is at least prima facie established

by plaintiff's complaint or petition,* or by his evidence alone,^ or by undisputed
evidence adduced on the trial, ° or where the attendant facts explained by any
hypothesis that they will admit of show that such was not the case,' contributory

neghgence is a matter of defense, and the law presumes that the person injured

exercised due care in approaching the crossing, and plaintiff is not required to

prove it as a part of his case; but on the other hand if defendant relies upon con-

tributory' negligence as a defense, the burden of proof is upon defendant to show
it by a preponderance of the evidence.* A default by a railroad company in an
action against it for injuries at a crossing operates as a 'prima facie admission

not entitled to have his case submitted to

the jury unless his freedom from .fault is

proved directly and aifirmatively or is estab-

lished by inference clearly deducible from
the circumstances. Gahagan v. Boston, etc.,

R. Co., 70 N. H. 441, 50 Atl. 146, 55 L. R. A.
420.

Preponderance does not mean more and
better evidence, but either is sufficient. Chi-

cago, etc., R. Co. V. Pollock, 195 111. 158,

62 N. E. 831 [affirming 93 111. App. 483].
Although the natural disposition of a man

to avoid injuries under such circumstances is

evidence tending to show that the person
injured was not negligent, yet, when the
direct evidence shows what he did or omitted
to do for his protection, the evidence derived
from such disposition cannot be used to

trove that he was not negligent but only
?urnishc3 a test for the reasonableness of

hi? conduct. Waldron v. Boston, etc., R.
Co., 71 N. H. 362, ,52 Atl. 443; Gahagan v.

Boston, etc., R. Co., 70 N. H. 441, 50 Atl.

146, 55 L. R. A. 426.

Non sui juris.— In an action by an infant
against a railroad company for injuries

through being struck by a train while cross-

ing defendant's track, plaintiflT has the

burden of proving that he was non sui juris.

SimkolT V. Lehigh Valley R. Co., 190 N. Y.
256, 83 N. E. 15 {affirming 118 N Y. App.
Div. 918, 103 N. y. Suppl. 1142].

3. Imes V. Chicago, etc., R. Co., 105 111.

App. 37; Dodge v. Burlington, etc., R. Co.,

34 Iowa 276.

4. Gulf, etc., R. Co. o. Shieder, 88 Tex. 152,

30 S. W. 902, 28 L. R. A. 538, as a matter
of law.

5. Van Winkle v. New York, etc., R. Co.,

34 Ind. App. 476, 73 N. E. 157; Stepp v.

Chicago, etc., R. Co., 85 Mo. 229; Washing-
ton Southern R. Co. v. Lacey, 94 Va. 460,

26 S. E. 834.
6. Gulf, etc., R. Co. v. Schieder, &8 Tex.

152, 30 S. W. 902, 38 L. R. A. 538.

Where the circumstances of the accident

are detailed by eye-witnesses the presump-
tion that a traveler at a railroad crossing

exercised due care is inapplicable. Reed r.

Queen Anne's E. Co., 4 Pennew. (Del.) 413,

57 Atl. 529; E. Bradford Clarke Co. v.

Baltimore, etc., R. Co., 27 Pa. Super. Ct.

251.

7. Woolf 1). Washington R., etc., Co., 37
Wash. 491, 79 Pac. 997. See Wabash R.

Co. I'. De Tar, 141 Fed. 932, 73 C. C. A.

166, 4 L. R. A. N. S. 352.
The natural instinct of self-preservation is

the basis of the presumption of the exercise

of d\ie care and caution at railroad cross-

ings ; but this presumption cannot exist where
it is incompatible with the conduct of the

person, which may be shown by the testi-

mony of eye-witnesses, or by evidence of the
physical surroundings and other conditions
at the time. Wabash R. Co. v. De Tar, 141

Fed. 932, 73 C. C. A. 166, 4 L. R. A. N. S.

352.

8. California.— Heckle v. Southern Pac.
Co., 123 Cal. 441, 56 Pac. 56.

Delaware.— Reed r. Queen Anne's R. Co.,

4 Pennew. 413, 57 Atl. 529. See also Martin
V. Baltimore, etc., R. Co., 2 Marv. 123, 42
Atl. 442.

Georgia.— Georgia Cent. R. Co. v. North,
129 Ga. 106, 58 S. E. 647, construing Civ.

Code, § 2322.
Indiana.— Under Burns Rev. St. (1901)

§ 359a, the burden of proof of contributory
negligence in an action for injury at a
crossing is on defendant, and no independent
presumption of contributory negligence at-
taches to plaintiff from the mere fact that
the injuries occurred at a crossing. Lowden
V. Pennsylvania Co., 41 Ind. App. 614, 82
N. E. 941; Pittsburgh, etc., R. Co. v. Reed,
36 Ind. App. 67, 75 N. E. 50; Southern R.
Co. V. Davis, 34 Ind. App. 377, 72 N. E.
1053; Nichols V. Baltimore, etc., R. Co., 33
Ind. App. 229, 71 N. E. 170, 70 N. E. 183.
See Chicago, etc., R. Co. v. Turner, 33 Ind.
App. 264, 69 N. E. 484. Prior to this stat-
ute, however, the rule was different in this
state. See Louisville, etc., R. Co. v. Stom-
mel, 126 Ind. 35, 25 N. E. 863; Cincinnati,
etc., R. Co. v. Howard, 124 Ind. 280, 24 N. E.
892, 19 Am. St. Rep. 96, 8 L. R. A. 593;
Indiana, etc., R. Co. v. Greene, 106 Ind. 279,
6 N. E. 603, 55 Am. Rep. 736; Cincinnati,
etc., R. Co. V. Butler, 103 Ind. 31, 2 N. E.
138; Indianapolis Union R. Co. v. Neu-
baucher, 16 Ind. App. 21, 43 N. E. 576,
44 N. E. 669.

Kansas.— Missouri Pac. R. Co. v. Moffatt,
60 Kan. 113, 55 Pac. 837, 72 Am. St. Rep.
343; Chicago, etc., R. Co. v. Hinds, 56 Kan.
758, 44 Pac. 993; Kansas Pac. R. Co. v.
Pointer, 14 Kan. 37.

Kentucky.— See Louisville, etc., R Co D
Clark, 49 B. W. 323, 20 Ky. L. Rep. 1375'

[X, F. 14, e, (I), (d), (1)1
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by the company of the truth of allegations of the complaint that the person injured
was in the exercise of due care and throws upon the railroad company the burden
of disproving such allegations.'

(2) Duty to Stop, Look, and Listen. In accordance with the above rule,

in some jurisdictions, the burden of proof, in the absence of evidence to the con-
trary, is upon plaintiff to show that he looked and Hstened, or if necessary stopped,
looked, and listened, before attempting to cross; ^^ and the presumption of negli-

gence arising from the fact that the injured party neglected to look and Hsten
can be rebutted only by facts and circumstances showing that it was not reason-

ably practicable to take such precautions, or that the circumstances were such
as would ordinarily induce persons of common prudence to omit such precau-
tions.'' In other jurisdictions, however, in the absence of direct evidence that

the person injured did not stop, look, and Hsten before crossing, the presumption
under ordinary circumstances is that he observed such precautions, and the

burden of proving otherwise is on defendant.'^ This presumption, however, may

Maryland.— Baltimore, etc., R. Co. r.

Stumpf, 97 Md. 78, 54 Atl. 978.
Missouri.— Weller v. Chicago, etc., E. Co.,

164 Mo. 180, 64 S. W. 141, 86 Am. St. Eep.
592; Crumplev v. Hannibal, etc., R. Co., Ill
Mo. 152, 19 "S. W. 820; Stepp v. Chicago,
etc., R. Co., 85 Mo. 229.

'Sew Jersey.— See Smith v. Atlantic City
R. Co., 66 N. J. L. 307, 49 Atl. 547.
Xorih Carolina.— Stewart r. North Caro-

lina R. Co., 136 N. C. 385, 48 S. E. 793;
Fulp r. Roanoke, etc., R. Co., 120 N. C.
525, 27 S. E. 74.

OWo.— Tausky Com. Yeast Co. v. Pitts-
burg, etc., E. Co., 9 Ohio Dec. (Reprint)
145, 11 Cine. L. Bui. 145, holding that it is

not incumbent on plaintiff to show the ex-
ercise of ordinary care on his part, unless
there is evidence tending to show the want
of such care.

Pennsylvania.— E. Bradford Clarke Co. v.

Baltimore, etc., R. Co., 27 Pa. Super. Ct.
251. Compare Pennsylvania R. Co. v. Mc-
Tighe, 46 Pa. St. 316.
South Carolina.— Thoraasson !•. Southern

R. Co., 72 S. C. 1, 51 S. E. 443; Bishop
i: Southern R. Co., 63 S. C. 532, 41 S. E. 808.
Under Rev. St. § 1692, holding that plaintiflf

is not bound to negative by testimony such
conduct on his part as would defeat recovery,
but that the burden of showing contribu-
tory negligence is on defendant. Nohrden v.

Northeastern R. Co., 59 S. C. 87, 37 S. E.
228, 82 Am. St. Rep. 826.

Texas.— Gulf, etc., R. Co. v. Shieder, 88
Tex. 152, 30 S. W. 902, 28 L. R. A. 538
[affirming (Civ. App. 1S94) 26 S. W. 509];
Galveston, etc., R. Co. v. Matula, 79 Tex.
577, 15 S. W. 573; Ft. Worth, etc., R. Co.
V. Morris, (Civ. App. 1907) 101 S. W. 1038;
Gulf, etc., R. Co. V. Hall, 34 Tex. Civ. App.
035, 80 S. W. 133; International, etc., R.
Co. V. Brooks, (Civ. App. 1899) 54 S. W.
1056; International, etc., R. Co. v. Dalwigh,
(Civ. App. 1898) 48 S. W. 527; Houston,
etc., R. Co. V. Laskowski, (Civ. App. 1898)
47 S. W. 59 ; Texas, etc., R. Co. v. Anderson,
2 Tex. App. Civ. Cas. § 203.

XJiah.— Rogers v. Rio Grande Western R.
Co., 32 Utah 367, 90 Pac. 1075, holding that
the presumption that a traveler exercised

[X, F, 14, e, (I), (D), (1)]

due care prevails in the absence of evidence

to the contrary.
'Wisconsin.—-Hoye v. Chicago, etc., R. Co.,

67 Wis. 1, 29 N. W. 646.
Vniled States.— Wabash E. Co. v. De Tar,

141 Fed. 932, 73 C. C. A. 166, 4 L. R. A.
N. S. 352; Rollins v. Chicago, etc, R. Co.,

139 Fed. 639, 71 C. C. A. 615; Northern
Pac. R. Co. V. Spike, 121 Fed. 44, 57 C. C.

A. 384; Chesapeake, etc., R. Co. v. Steele,

84 Fed. 93, 29 C. C. A. 81.

See 41 Cent. Dig. tit. "Railroads," § 1121.

Proof sufBcient to satisfy the jury that the
person injured was guilty of contributory
negligence is not required. Cleveland, etc.,

R. Co. V. Sivey, 27 Ohio Cir. Ct. 248.

The above presumption has the probative
force and weight of affirmative evidence, al-

though there is substantial evidence tend-

ing to explain the actual occurrence. Wabash
R. Co. ;;. De Tar, 141 Fed. 932, 73 C. C. A.
160, 4 L. R. A. N. S. 352.

9. Norris v. New York, etc., R. Co., 78
Conn. 314, 61 Atl. 1075, evidence held in-

sufficient to sustain the burden of proof in

such case.

10. Rodrian v. New York, etc., R. Co., 125
N. Y. 526, 26 N. E. 741 [reversing 7 N. Y.
Suppl. 811] ; Fisher v. Central Vermont R.

Co., 118 N. Y. App. Div. 446, 103 N. Y.

Suppl. 513.

11. Beliefontaine R. Co. v. Snyder, 24
Ohio St. 670.

Direct evidence that the person injured

looked and listened need not be introduced.

Illinois Cent. R. Co. v. Nowicki, 148 111. 29,

35 N. E. 358 [affirming 46 111. App.
566].

12. Arkansas.— Choctaw, etc., R. Co. v.

Baskins, 78 Ark. 355, 93 S. W. 757.

District of Columtia.— Cowen v. Merri-
man, 17 App. Cas. 186.

Indiana.— Under Burns Annot. St. (1901)

§ 359a, the burden of establishing that the

person injured did not stop, look, and listen,

if necessarv, is on defendant. Pittsburgh,
etc., E. Co'. V. Eeed, 30 Ind. App. 67, 75
N. E. 50. But see Pittsburgh, etc., E. Co.
r. Frazc, 150 Ind. 576, 50 N. E. 576, 65 Am.
St. Rep. 377, prior to the statute.

Kansas.— Atchison, etc., E. Co. v. Baum-
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be rebutted/^ but can be overcome only by evidence that the person injured

failed to exercise such precautions," as by evidence that he was struck by a

moving train the instant he stepped upon the track, and that the view was
unobstructed.'^ Where a person approaching a railroad crossing could by look-

ing or listening have seen or heard an approaching train in time to avoid the

danger, it will be presumed, even in jurisdictions in which the burden of proof is

upon defendant, in case of an accident, that either he did not look or listen, or

if he did so, that he did not heed what he saw or heard," and if such circumstances

gartner, 74 Kan. 148, 85 Pao. 822; Chicago,
etc., R. Co. ;;. Hinds, 56 Kan. 758, 44 Pao.
993.

Minnesota.— See Heudrickson v. Great
Northern E. Co., 49 Minn. 245, 51 N. W.
1044, 32 Am. St. Rep. 540, 16 L. R. A.
261.

Missouri.—-Porter v. Missouri Pac. R. Co.,

199 Mo. 82, 97 S. W. 880; Weller v. Chi-
cago, etc., R. Co., 164 Mo. 180, 64 S. W.
141, 86 A-m. St. Rep. 592.

Oregon.— McBride v. Northern Pao. R. Co.,

19 Oreg. 64, 23 Pae. 814.

Pennsylvania.—• Schwarz v. Delaware, etc.,

R. Co., 218 Pa. St. 187, 67 Atl. 213 (holding
that the presumption that a person killed
at a railroad crossing looked and listened

is not overcome by testimony of the engineer
of the train that he did not see him stop,

where his evidence shows that lie was not
in a position to see whether he did or not)

;

Hanna v. Philadelphia, etc., R. Co., 213 Pa.
St. 157, 62 Atl. 643, 4 L. R. A. N. S. 344;
Weiss V. Pennsylvania R. Co., 79 Pa. St.

387.

Texas.— Dalwigh v. International, etc., R.
Co., (Civ. App. 1897) 42 S. W. 1009, hold-
ing that, where no signals were given before
reaching a crossing and the view of the
ti'acks was obstructed, the fact that the
traveler did not stop to look and listen

does not cast on him the burden of proving
absence of contributory negligence.

'Washington.— Steele v. Northern Pac. R.
Co., 21 Wash. 287, 57 Pac. 820.

tfnited States.—-Baltimore, etc., R. Co. v.

Landrigan, 191 U. S. 461, 24 S. Ct. 137, 48
L. ed. 262 [affirming 20 App. Cas. 135] ;

Baltimore, etc., R. Co. v. Griffith, 159 U. S.

603, 16 S. Ct. 105, 40 L. ed. 274; Continental
Imp. Co. 17. Stead, 95 U. S. 161, 24 L. ed.

403; St. Louis, etc., R. Co. v. Chapman,
140 I-ed. 129, 71 C. C. A. 523; Rollins r.

Chicago, etc., R. Co., 139 Fed. 639, 71
C. C. A. 615 ; Chesapeake, etc., R. Co. v.

Steele, 84 Fed. 93, 29 C. C. A. 81.

See 41 Cent. Big. tit. "Railroads," § 1122.
Where defendant contends that plaintiff

did not stop at the right place to look and
listen, it has the burden of showing that
there was a better place. Downey v. Pitts-

burg, etc.. Traction Co., 161 Pa. St. 131,
28 Atl. 1M9.
One presumption of fact cannot, in law,

become the basis of another presumption of
fact; and hence the above presumption will
not warrant the jury in assuming, in order
to accoimt for the injured person's going
upon the crossing, that his team became
frightened and that he lost control. Atchi-

[68]

son, etc., R. Co. i-. Baumgartner, 74 Kan.
148, 85 Pac. 822.

13. Schum V. Pennsylvania R. Co., 107 Pa.
St. 8, 52 Am. Ecp. 468.

14. Hanna v. Philadelphia, etc., R. Co., 213
Pa. St. 157, 62 Atl. 643, 4 L. R. A. N. S.

344. See also Blauvelt v. Delaware, etc., R.
Co., 206 Pa. St. 141, 55 Atl. 857.

Evidence not sufficient to overcome pre-

sumption see Weiss v. Pennsylvania R. Co.,

79 Pa. St. 387.

15. Pennsylvania R. Co. v. Mooney, 126
Pa. St. 244, 17 Atl. 590.

16. Arkansas.— St. Louis, etc., R. Co. v.

Wyatt, 79 Ark. 241, 96 S. W. 376.

Illinois.— Chicago, etc., R. Co. v. De
Freitas, 109 111. App. 104. But see Chi-

cago, etc., R. Co. V. Dunteavy, 129 111. 132,

22 N. E. 15.

Indiana.— Under Burns Annot. St. (1901)
§ 359a, in an action for injuries received in
attempting to cross a track, it will be pre-

sumed that the person injured saw and heard
what he could have seen or h«ard if he had
looked and listened before attempting to
cross. Malott v. Hawkins, 159 Ind. 127, 63
N. E. 308; Southern R. Co. v. Davis, 34
Ind. App. 377, 72 N. E. 1053.

loica.— Dalton v. Chicago, etc., R. Co

,

114 Iowa 257, 86 N. W. 272; Crawford v.

Chicago, etc., R. Co., 109 Iowa 433, 80 N. W.
519.

Kansas.—-Uressler v. Chicago, etc., R. Co.,

74 Kan. 256, S6 Pac. 472.
Minnesota.-— Carlson v. Chicago, etc., R.

Co., 96 Minn. 504, 105 N. W. 555, 113 Am. St.
Rep. 655, 4 L. R. A. N. S. 349; Brown v.

Milwaukee, etc., R. Co., 22 Minn. 165.
Missouri.— Porter v. Missouri Pac. R. Co.,

199 Mo. 82, 97 S. W. 880.
NeiD Jersey.— Pennsylvania R. Co. v.

Righter, 42 N. J. L. 180.
New York.— Wilcox v. Rome, etc., R. Co.,

39 N. Y. 358, lOO Am. Dec. 440; McAuliffe v.

New York Cent., etc., R. Co., 85 N. Y. App.
Div. 187, 83 N. Y. Suppl. 200; Burke v.

New York Cent., etc., R. Co., 73 Hun 32,
25 N. Y. Suppl. 1009.

Pennsylvania.—-Link v. Philadelphia, etc.,

E. Co., 165 Pa. St. 75, 30 Atl. 820, 822;
Myers v. Baltimore, etc., E. Co., 150 Pa. St.

386, 24 Atl. 747. See also Weiss v. Pennsyl-
vania R. Co., 79 Pa. St. 387.

Utah.— Rogers v. Rio Grande Western R.
Co., 32 Utah 367, 90 Pae. 1075.
Washington.—^Woolf v. Washington, etc.,

R. Co., 37 Wash. 491, 79 Pac. 997.
Wisconsin.— Hoye v. Chicago, etc., R. Co.,

67 Wis. 1, 29 N. W. 646, presumption not
conclusive.

[X, F, 14, e, (i), (d), (2)]
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are shown by direct or undisputed evidence the presumption will be conclusive."
This presumption, however, does not arise from the mere fact that a railroad

crossing is a place of danger.^*

(ii) Admissibility of Evidence — (a) In General. The admissibility of

evidence in actions for injuries at railroad crossings is controlled by the general

Tules of evidence governing the competency, relevancy, and materiality of evi-

dence in civil actions." Subject to these rules any evidence showing the situa-

tion of the parties and the circumstances immediately attending the accident,^'

United States.— Northern Pac. E,. Co. v.

Jreeman, 174 U. S. 379, 19 S. Ct. 763, 43
L. ed. 1014; Rollins v. Chicago, etc., R. Co.,

139 Fed. 639, 71 C. C. A. 615.
See 41 Cent. Dig. tit. "Railroads," § 1122.

17. Carlson v. Chicago, etc., R. Co., 96
Minn. 504, 105 N. W. 555, 113 Am. St. Rep.
655, 4 L. R. A. N. S. 349; Miller v. Trues-
dale, 56 Minn. 274, 57 N. W. 661; Kelsay
V. Missouri Pac. R. Co., 129 Mo. 362, 30
•S. W. 339; Browne v. New York Cent., etc.,

H. Co., 87 N. Y. App. Div. 206, 83 N. Y.
Suppl. 1028, 13 N. Y. Annot. Cas. 409 [of-

firmed in 179 N. Y. 582, 72 N. E. 1140];
•Sullivan v. New York, etc., R. Co., 175 Pa.
St. 361, 34 Atl. 798.

18. Guggenheim v. Lake Shore, etc., E. Co.,

66 Mich. 150, 33 N. W. 161.

19. See, generally, Evidence, 16 Cyc. 821.
Opinion of skilled witness as to railroad

operation generally see Evidence, 17 Cyc.
77, 208, 240.

Competency of witness see Witnesses.
Entries in shop-books.— Entries made in

the usual course of business by a third per-

.son who repaired plaintiff's vehicle after the
accident are admissible, such person being
dead, to show the character and extent of

the injury, and thereby tending to show that
the vehicle was broken by the collision.

Lassone v. Boston, etc., R. Co., 66 N. H. 345,

.24 Atl. 902, 17 L. R. A. 525. Entries in

shop-books as evidence generally see ' Evi-
dence, 17 Cj-c. 355 et seq.

20. Alahama.— Louisville, etc., R. Co. v.

Hubbard, 148 Ala. 45, 41 So. 814.
Illinois.— Illinois Cent. R. Co. v. Slater,

129 111. 91, 21 N. E. 575, 16 Am. St. Rep.
•242, 6 L. R. A. 418 [affirming 28 111. App-
73]; Aurora, etc., R. Co. v. Gary, 123 111.

App. 163 [reversed on other grounds in 221
111. 29, 77 N. E. 465] ; Chicago, etc., E. Co.

r. Mayer, 112 111. App. 149.

Michigan.— Stewart v. Cincinnati, etc., R.
Co., 89 Mich. 315, 50 N. W. 852, 17 L. R. A.

539, agreement of defendant to maintain
private crossing competent to show that
plaintiif was lawfully on the premises.

New YorJc.— McSorley v. New York Cent.,

etc., R. Co., 60 N. Y. App. Div. 267, 70
N. Y. Suppl. 10.

North Carolina.— Baker v. Norfolk, etc.,

R. Co., 144 N. C. 36, 56 S. E. 553.

Texas.— Horton v. Houston, etc., R. Co.,

(Civ. App. 1907) 103 S. W. 467 (collision

between engine and street car) ; Missouri,

etc., R. Co. V. Nesbit, 43 Tex. Civ. App. 630,

97 S. W. 825; San Antonio, etc., R. Co. v.

Green, 20 Tex. Civ. App. 5, 49 S. W. 670.

[X, F, 14, e, (I), (d), (2)J

Evidence is admissible, where a person is

injured or killed by a backing train, that a
hack and the body of a companion of de-

ceased were pushed back by the train, as

showing that the train was detached and
kicked back, and was only stopped by such
obstructions (Bradley v. Ohio River, etc., R.
Co., 126 N. C. 735, 36 S. E. 181) ; or where
the injury is caused by a team becoming
frightened at a hand-car, to show the near-

ness of the hand-car to the team as it passed
in front of them (Henze v. International, etc.,

R. Co., (Tex. Civ. App. 1903) 75 S. W. 822) ;

or where the injuries are caused by moving
a train standing at a crossing, while the
person injured is passing between the cars,

evidence is admissible that other persons
were also crossing at the time to the knowl-
edge of defendant's servants, who knew that
persons were in danger when they moved the
train (San Antonio, etc., R. Co. v. Green,
20 Tex. Civ. App. 5, 49 S. W. 670).
Evidence showing how long the company

had been running trains after the erection of

a mill near the track from the platform of

which plaintiff ran across the track at the

time of the accident is competent to show
the locality of the accident, the conditions
making the crossing dangerous, and a knowl-
edge of these conditions on the part of the
company. Southern R. Co. v. Douglass, 144
Ala. 351, 39 So. 268.
Evidence of the appearance of the injuries

after the accident is admissible as a state-

ment in part of the accident, and also as a
means of determining from the character of

the wounds the injured person's position

when he was struck. Oldenburg v. New
York Cent., etc., R. Co., 9 N. Y. Suppl. 419,

11 N. Y. Suppl. 689 [affirmed in 124 N. Y.
414, 26 N. E. 1021].
A diagram or plat proved to be correct and

purporting to show the location and sur-

roundings and the place where the accident

occurred is admissible. Pennsylvania Co. v.

Reidy, 72 111. App. 343, holding, however,
that a plat which is not drawn to scale,

on which the distances are not marked, and
which is inaccurate in several important
particulars is inadmissible. And see 17 Cyc.
413 note 93.

Identification of train.— Testimony that
plaintiff heard a train whistle before leaving

his home is admissible where there is

testimony tending to show that several trains

passed about that time, as it might serve to

identify the train which struck his team.
Southern R. Co. v. Hobbs, 151 Ala. 335,
43 So. 844.
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such as the fact that the track was not fenced,^' or that the accident occurred

at a time when there was usually the greatest amount of travel on the crossing/^

is competent. Entries from telegraphic train report sheets,^^ and rules of the

company,^* are admissible as bearing upon the company's negligence. But evi-

dence that is irrelevant, immaterial, or incompetent is inadmissible.^* The decla-

rations of an engineer ^" or station agent ^' as to facts attending the accident

are inadmissible, except in rebuttal of other testimony given by such agent or

engineer on the trial.^*

(b) Customary Methods and Acts. Where the negligence of a railroad com-
pany is in issue, evidence as to what is usually done by it under the same cir-

cumstances is admissible to show whether or not the particular acts in question

are negligent,^" but not for the purpose of showing whether or not such acts

occurred.^" Thus as bearing upon the neghgence of defendant evidence is admis-
sible which tends to show that defendant was in the habit of running its trains

past a crossing at an excessive or unlawful rate of speed,^' or without sounding

31. Cuming ;;. Brooklyn City R. Co., 5

N. Y. Suppl. 476.
23. Metzler v. Philadelpliia, etc., R. Co.,

28 Pa. Super. Ct. 180.

23. Donovan v. Boston, etc., R. Co., 158
Mass. 450, 33 N. E. 583, holding that such
entries, together with the testimony of the

train despatcher that the entries of the time
at which all trains passed the several stations

were made by despatches received by him
from the station operators, is admissible in

rebuttal of plaintiff's testimony that a
passenger train was standing at the station

near the crossing at the time of the accident,

whereby his view was obstructed.

24. Chicago, etc., R. Co. v. Gretzner, 46
111. 74; Illinois Cent. R. Co. v. Bethea, 88
Miss. 119, 40 So. 813, rule requiring one
of train crew to protect crossing while
switching.
Where printed rules of the company are

introduced by plaintifl for the purpose of

showing the company's negligence, the com-
pany may show by testimony of the proper
officer that such rules had no application to

the crossing in question. Chicago, etc., R.
Co. V. Gretzner, 46 111. 74.

Secondary evidence.— Where, on cross-ex-

amination of the fireman on the engine caus-

ing the accident, plaintiff has called out the

fact that several persons were allowed to

get on the engine shortly before the accident,

plaintiff, in order to ascertain whether the

fireman's attention was not diverted from
his duties, may further ask whether this

was not forbidden by defendant's rules, al-

though the rules themselves are the best evi-

dence. Oldenburg v. Xew York Cent., etc.,

R. Co., 9 N. Y. Suppl. 419, 11 N. Y. Suppl.

689 [affirmed in 124 N. Y. 414, 26 N. E.

1021].
25. Matteson v. Southern Pac. R. Co., 6

Cal. App. 318, 92 Pac. 101; Illinois Cent.

R. Co. V. Slater, 129 III. 91, 21 N. E. 575,

10 Am. St. Rep. 242, 6 L. R. A. 418 [affirm-

ing 28 111. App. 73] ; Cleveland, etc., R. Co.

r. Coffman. 30 Ind. App. 462, 64 N. E. 233,

66 N. E. 179, record of yard clerk as to

number of cars on switch-track held to be
inadmissible.

Evidence of the financial standing of a
father who sues as administrator for the

death of a boy nine years old, who was
killed while driving over the track at a cross-

ing, is inadmissible either for the purpose of

showing want of care, or for the purpose of

mitigating damages. Illinois Cent. R. Co. r.

Slater, 129 111. 91, 21 N. E. 575, 16 Am. St.

Rep. 242, 6 L. R. A. 418 [affirming 28 111.

App. 73].

That plaintiff had left his home in one
state to sue in another is inadmissible, either
for the purpose of affecting his good faith,

or to discredit his testimony as a witness.
Atchison, etc., R. Co. v. Keller, 33 Tex. Civ.

App. 358, 76 S. W. 801.
36. Cole V. New York, etc., R. Co., 174

Mass. 537, 55 N. E. 1044, holding that ad-

missions of an engineer made some time after
the accident that he saw plaintiff some time
before he sounded the whistle and that he
saw him before he was struck are immaterial
as well as incompetent. And see Evidence,
16 Cyc. 1022 note 68.

Admissions or declarations of agents for
railroad generally see Evidence, 16 Cyc. 1021

37. Tyler m. Old Colony R. Co., 157 Mass.
236, 32 N E. 227. And see Evidence, 16
Cvc. 1022 note 69.

38. Tyler v. Old Colony, etc., R. Co., 157
Mass. 336, 32 N. E. 227.

29. Stewart v. Galveston, etc., R. Co., 34
Tex. Civ. App. 370, 78 S. W. 979.

30. Stewart v. Galveston, etc., R. Co., 34
Te.x. Civ. App. 370, 78 S. W. 979. But see

Hall V. Brown_, 58 N. H. 93.

31. International, etc., R. Co. v. Kuehn, 2
Tex. Civ. App. 210, 21 S. W. 58, holding
that evidence of such negligence is pertinent
as it gives plaintiff the right to regulate his

conduct by it. And see infra, X, F, 14, e,

(II), (c). Compare Aiken v. Pennsylvania
R. Co., 130 Pa. St. 380, 13 Atl. 619, 17 Am.
St. Rep. 775.

The daily custom of defendant in running
the same engine over the same road at an
unlawful rate of speed is admissible in an
action for the death of a person in an acci-

dent at a public crossing. McKerley v. Red

[X, F. 14, e, (ii), (B)]
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the bell or whistle; ^^ to show its custom as to keeping a flagman at the crossing; ^-^

or to show the custom of defendant and the public in using the crossing.^* As
tending to show whether or not care and skill was used by defendant in construct-
ing and maintaining a particular crossing, evidence of the manner in which such
crossings are generally constructed is admissible,^" although evidence of such
custom does not preclude evidence as to whether or not the particular crossing

was properly constructed or kept in sufficient repair.^° Evidence of the general
custom of other companies in the matter of construction, maintenance, and opera-
tion of their roads is not ordinarily admissible,^^ and even when admissible on the
question of negligence, it is neither conclusive nor of especially great weight.^*

(c) Other Accidents or Acts of Negligence. As tending to prove a railroad

company's negligence on a particular occasion, evidence of other accidents or of

other acts of negligence on its part is inadmissible,^" unless the essential condi-
tions surrounding the different occasions are the same,*" or the acts of negligence

Eiver, etc., R. Co., (Tex. Civ. App. 1905)
85 S. W. 499 [application for writ of error

dismissed in 86 S. W. 921].
32. See infra, X, F, 14, e, (ii), (h).
33. Casey v. New York Cent., etc., K. Co.,

78 N. Y. 518 [affirming 6 Abb. N. Cas. 104].

Evidence of the company's custom to 'keep
a flagman at the crossing is competent in an
accident for injuries at the crossing at which
there was no flagman at the time of the acci-

dent. Casey i\ New York Cent., etc., R. Co.,

78 N. Y. 518 [affirming G Abb. N. Cas. 104].

Evidence that it is customary to post a
flagman at crossings similar to the one at
which the injury was sustained is not ad-

missible. Bailey v. New Haven, etc., R. Co.,

107 llass. 496.

34. Bradley v. Ohio River, etc., R. Co.,

126 N. C. 735, 3C S. B. 181, holding that,

where plaintiff's intestate was killed on a
crossing by being struck by a backing train

after it stopped and discharged its pas-

sengers, plaintiff may show defendant's

custom as to where it stopped its trains for

the discharge of passengers, and the custom of

defendant and the public in using the cross-

ing as bearing on defendant's negligence in

backing its trains, as to the notice to be

given, and whether intestate was negligent.

Evidence that it was the custom of defend-
ant to habitually block the crossing, apd that
it had long been the custom of people gen-

erally to climb between or to pass around
cars so obstructing the crossing, is admis-
sible on the issue of negligence on the part

of the company. Leary r. Fitchburg R. Co.,

53 N. Y. App. Biv. 52, 65 N. Y. Suppl. 699;
Gulf, etc., R. Co. V. Grisom, 36 Tex. Civ.

App. 630, 82 S. W. 671.

Evidence of the manner in which the cars

were usually operated at that point is ad-

missible on the question of whether defend-

ant's cars obstructed the highway. Hall v.

Brown, 58 N. H. 93.

35. Hurley v. Jeffersonville, etc., R. Co.,

Wils. (Ind.) 295; Kelly u. Southern Min-
nesota R. Co., 28 Minn. 98, 9 N. W. 588.

36 Hurley v. Jeffersonville, etc., R. Co.,

Wils. (Ind.) 295.

37. McDermott v. Severe, 25 App. Cas.

(D. 0.) 270 [affirmed in 202 U. S. 600, 26

S. Ct. 709, 50 L. ed. 1162].

[X, F, 14, e, (ii), (b)]

Evidence that defendant did not use a con-

trivance devised to suppress the noise of es-

caping steam, although such device is in gen-

eral use on railroads, is not admissible in an
action for injuries caused by the frightening
of plaintiff's horse at a crossing by the es-

cape of steam from defendant's engine. Du-
vall V. Baltimore, etc., R. Co., 73 Md. 516,

21 Atl. 496.

38. McDermott u. Severe, 25 App. Cas.

(D. C.) 270 [affirmed in 202 U. S. 600, 26
S. Ct. 709, 50 L. ed. 1102].

39. Arkansas.— Tiflin v. St. Louis, etc., E.
Co., 78 Ark. 55, 93 S. W. 564.

New TorJc.— Cohn v. New York Cent., etc.,

R. Co., 6 N. Y. App. Div. 196, 39 N. Y. Suppl.

086, evidence that an accident occurred to

plaintiff at the crossing eight years before.

Ohio.— Lake Shore, etc., R. Co. v. Gaffney,

9 Ohio Cir. Ct. 32, 6 Ohio Cir. Dec. 94,

evidence tliat other persons had previously

been injured by passing trains at the same
crossing.

Texas.— Texas, etc., R. Co. v. Payne, (Civ.

App. 1896) 35 S. W. 297.

Virginia.— Stokes v. Southern R. Co., 104

Va. 817, 52 S. E. 855, evidence relating to

the crossing of a wagon in front of a freight

train more than thirty years before.

See 41 Cent. Dig. tit. " Railroads," § M27.
Evidence as to how lights were maintained

at the other street crossings is inadmissible

in an action for injuries resulting from a

collision on a street crossing. Missouri, etc.,

R. Co. f. Mathcrly, 35 Tex. Civ. App. 604,

81 S. W. 589.

Evidence that gates were not maintained at
other crossings than the one where an acci-

dent occurred does not tend to establish neg-

ligence at the place of the accident. Bracken
V. Pennsylvania R. Co., 32 Pa. Super. Ct. 22.

40. Phelps r. Winona, etc., R. Co., 37
Minn. 485, 35 N. W. 273, 5 Am. St. Rep. 867,

holding that, in an action for damages re-

sulting from the negligence of defendant in

obstructing a highway crossing with snow
thrown from a railroad track, evidence of

the difficulties experienced by other travelers

in attempting to pass the crossing prior to

the accident and while the highway was in

substantially the same condition is admis-
sible.
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are continuous in their nature and are near in point of time." As bearing on
defendant's negligence in running at an excessive or unlawful, rate of speed at the

time of the accident, evidence is admissible as to the speed at which the same
train is habitually run at the same crossing/^ or at which defendant habitually

runs its engines under like circumstances/'* but not as to^ the speed at which the

train was run on a particular occasion." Or, as bearing on defendant's negli-

gence in respect to giving signals, evidence is admissible that defendant's train

habitually neglected to sound the beU or whistle at the crossing, ""^ or that it failed

to give such signals at a, similar crossing near the place of the accident,''" but not

that the signals were not given on other particular occasions at the crossing,*'

or by other trains,** or that other accidents had happened at the crossing.*'

Where the fright of horses at certain objects or noses, such as escaping steam
or the blowing of the whistle, is in issue, evidence is admissi^^le as to what effect .

such objects or noises produced upon other horses at the same time and place,'""

or under similar circumstances,'^' or what was their effect at that place upon
ordinary horsesj'*^ but not as to what effect other objects or noises at other times

had upon horses at the crossing:''^

(d) Conditions and Precautions After Accident. Where it appears that the

condition of a railroad crossing has not been materially changed since the acci-

dent, evidence of its condition immediately after the accident is admissible for

the purpose of showing its condition at the time o" the rxcident.** Where it is

charged that the crossing or its approaches were defective or unsafe at the time

Opportunity and conations must tie shown
to be similar.— Texas, etc., E. Co. v. Payne,
(Tex. Civ. App. 1896) 3& S. W. 297.
41. Baltimore, etc., R. Co. v. Carrington,

3 App. Cas. (D. C.) 101.

Evidence that a watchman was asleep two
and one-half hours prior to the accident, is

admissible on the issue that he was asleep at
the time of the accident, and for that reason
failed to close the gate when the train ap-
proached. Baltimore, etc., E. Co. v. Carring-
ton, 3 App. Cas. (D. C.) 101.

Witnesses familiar with the locality may
tell of narrow escapes they have had to show
the nature of the, crossing and the danger to
travelers. Chicago, etc., R. Co. v. Netolioky,
67 Fed. 665, 14 'C. C. A. 615.

Evidence as to management and speed
three quarters of a mile away is admissible
as. tending to show the train's management
and speed at the place of the accident. Lv-
man v. Boston, etc., R. Co., 66 IST. H. 200,
20 Atl. 976, 11 L. R. A. 364.

42. Savannah, etc., R. Co. v. Flannagan,
82 Ga. 579, 9 S. K 471, 14 Am. St. Eep.
183; Chicago, etc., E. Co. v. Spilker, 134
Ind. 380, 33 N. E. 280, 34 N. E. 218.

43. Shaber v. St. Paul, etc., R. Co., 28
Minn. 103, 9 N". W. 575.

44. Shaber v. St. Paul, etc., R. Co., 28
Minn. 103, 9 N. W. 575.
Evidence that the train was not exceeding

the usual rate of freight trains through the
town ia not admissible. Louisville, etc., R.
Co. I). Taylor, 104 S. W. 776, 31 Kv. L.
Re^). 1142.
45. Savannah, etc., E. Co. v. Flannagan, 82

Ga. 579, 9 S. E. 471, 14 Am. St. Rep. 183.

46. Bower v. Chicago, etc., R. Co., 61 Wis.
457, 21 N. W. 536. But see Chicago, etc.,

R. Co. )'. Durand, 65 Kan. 380, 69 Pac. 356
[overruling Atchison, etc., R. Co. v. Hague,

54 KaB; 284, 38 Pact 257,, 45 Am. St. Rep.
278].
47. Illinois Cent. R. Co. v. Borders, 61 111.

App. 55; Southern R. Co. v. Winchester,
105 S. W. 167, 32 Ky. L. Rep., 19.

48. Eskridge v. Cincinnati, etc., E. Co.,

89 Ky. 367,, 12 S. W. 58,0, 11 ICy. L. Eep.
557; Chicago, etc., R. Co. v. Porterfield, 92
Tex. 442, 49 S. W. 361 [affirming 19 Tex.
Civ. App. 225, 46 S. W. 919].

49'. Hutcherson v. Louisville, etc., R. Co.,

52 S. W. 955, 21 Ky. L. Eep. 733; Menard
V. Boston, etc., R. Co., 150 Mass. 386, 23
N. E. 214; Burke v. New York Cent., etc.,

E. Co., 20 K Y. Suppl. 808.

50. Hill V. Portland, etc., R. Co., 55 Me.
438, 92 Am. Dec. 601 (sound of whistle)
Lewis V. Eastern R. Co., 60 N. H. 187
Gordon v. Boston, etc., E. Co., 58 N. H, 396
Harrell v. Albemarle, etc., E. Co., 110 N. C,

215, 14 S. E. 687 (day before); Interna
tional, etc., R. Co. v. Mercer, (Tex. Civ. App,
1904) 78 S. W. 562. But see Cleveland,
etc., E. Co. V. Wynant, 114 Ind. 525, 17

N. E. 918, 5 Am. St. Eep. 644.
51. Folsom V. Concord, etc., R. Co., 68

N. H. 454, 38 Atl. 209.

52. Hill V. Portland, etc., E. Co., 53 Me.
438, 92 Am. Dec. 601.

53. Cleveland, etc., R. Co. v. Wynant, 114
Ind. 525, 17 N. E. 118, 5 Am. St. Eep. 644;
Lewis V. Southern E. Co., 60 N. H. 187,

holding that, on the question whether a
locomotive emitting steam and stationed near
a highway is an object dangerous to public

travel as liable to frighten horses of ordi-

nary gentleness, evidence that other horses

had been frightened by locomotives and ears

passing near the same crossing is not , ad-

missible.

54. Martin v. Baltimore, etc., R. Co., 2
Marv. (Del.) 123, 42 Atl. 442 (holding that

[X, F, 14, e, (n), (d)]
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of the accident, in some jurisdictions evidence of repairs made at the crossing

soon after the accident is admissible as tending to show antecedent negligence,^

although in other jurisdictions it is held otherwise.'^" Likewise it is admissible

in some jurisdictions, as tending to show antecedent negUgence, to introduce

proof that after an accident had occurred at a certain crossing defendant took
certain precautions in respect to the operation of its trains at such crossing; ^'

but by the weight of authority subsequent precautions are regarded merely as

improvements in the mode of operating the railroad, and not as evidence of

antecedent neghgence,^* as where defendant after the accident puts a Ught,^^

or places a watchman, "^^ or an automatic bell,"^ at the place of the accident. Evi-

dence that after striking plaintiff at the crossing the train ran on to the next
station without stopping is immaterial on the question of negligence before the

accident/^

(e) Character and Description of Crossing. Upon the question of defendant's

the compaJiy may sliow the range of vision

at a crossing at the time of the trial)
;

Fleissner r. New York Cent., etc., R. Co.,

16 F. Y. Suppl. 18; Milwaukee, etc., R.
Co. V. Hunter, 11 Wis. 167, 78 Am. Dec.

699.

Testimony of a witness who passed the
scene of the accident at sis o'clock in the
morning after the accident which occurred
during the preceding evening that cars were
standing near on a side-track is admissible

to prove that the cars were there at the

time of the accident, thereby obstructing

plaintiff's view of the engine at the cross-

ing. Missouri, etc., R. Co. v. Oslin, 26 Tex.

Civ. App. 370, 63 S. W. 1030.

Where there is evidence that the arrange-
ment of lights has not been materially

changed, evidence of the arrangement of the

lights on a different night of the same sort

after the accident is admissible. Houston,
etc., E. Co. V. Waller, 56 Tex, 331.

55. Ohio, etc., R. Co. v. Cox, 26 111. App.
491 ; Tetherow V. St. Joseph, etc., R. Co.,

98 Mo. 74, 11 S. W. 310, 14 Am. St. Rep. 617,

holding such evidence to be admissible where
witness for defendant had testified that no
other accident had ever happended at the

crossing. See also Cleveland, etc., R. Co. v.

Doerr, 41 111. App. 530.

Where there is evidence that an electric

hell at the crossing was out of order and
failed to give notice of the train's approach
and that before the accident it rang so

slightly that a person within fifteen feet of

it could not hear it, it is admissible to

show that defendant repaired such bell a
day or two after the accident. Link V.

Philadelphia, etc., R. Co., 165 Pa. St. 75,

30 Atl. 820, 822.

Where it is contended that the accident

was not on the approach to the crossing but

on the highway, evidence as to how the cross-

ing and approaches were originally built,

and their condition at various times before

the accident, and repairs on the approach

after the accident, is relevant. Ohio, etc.,

R. Co. V. Cox, 26 111. App. 491.

56. Terre Haute, etc., R. Co. v. Clem, 123

Ind. 15, 23 N. E. 965, 18 Am. St. Rep.

303, 7 L. R. A. 588; Hudson v. Chicago, etc.,

B. Co., 59 Iowa 581, 13 N. W. 735, 44 Am.

Rep. 692; Stouter r. Manhattan R. Co., 127
N. Y. 661, 27 N. E. 805 [affirming 3 Silr.

Sup. 413, 6 N. Y. Suppl. 163] ; Payne t.

Troy, etc., E. Co., 9 Hun (N. Y.) 526.

57. Lederman v. Pennsylvania R. Co., 105
Pa. St. 118, 30 Atl. 725, 44 Am. St. Rep.
644, holding that evidence that defendant
soon after the accident erected gates at the
crossing at which it occurred is admissible,
particularly where the jury is permitted to

view the premises and see the gates.
Evidence that a night watchman was placed

at the crossing after the accident is irrelevant

where the accident happened in the day-
time. Derk v. Northern Cent. R. Co., 164
Pa. St. 243, 30 Atl. 231.

58. Georgia Southern, etc., R. Co. v. Cart-
ledge, 116 Ga. 164, 42 S. E. 405, 69 L. R. A.
118 [overruling Savannah, etc., R. Co. v.

Flannagan, 82 Ga, 579, 9 S. E. 471, 14 Am.
St. Rep. 183]; Cleveland, etc., R. Co. r.

Doerr, 41 111. App. 430; Terre Haute, etc.,

E. Co. V. Clem, 123 Ind. 15, 23 N. E. 965,

18 Am. St. Rep. 303, 7 L. R. A. 588; Morse
V. Minneapolis, etc., R. Co., 30 Minn. 465,

16 N. W. 358 [overruling Shaber v. St. Paul,

etc., R. Co., 28 Minn. 103, 9 N. W. 575].
Removal of building.— Where one of the

negligent acts alleged was in permitting a

building to remain on a right of way which
obstructed the vision and hearing of persons

crossing the track, and the evidence showed
that there was no negligence in such act,

it is error to allow plaintiff to show
that the building has been removed since the

accident. Thompson r. Toledo, etc., R. Co.,

91 Mich. 255, 51 N. W. 995.

59. Missouri Pac. R. Co. v. Hennessey, 75
Tex. 155, 12 S. W. 608.

60. Cleveland, etc., R. Co. v. Doerr, 41
111. App. 530.

61. Hager v. Southern Pac. Co., 98 Cal.

309, 33 Pac. 119.

63. Southern R. Co. v. Hobbs, 151 Ala.
335, 43 So. 844 (holding that evidence as to

whether the engine was brought back to the
place of the accident is immaterial) ; Grif-

fith r. Baltimore, etc., R. Co., 44 Fed. 574
(holding this to be true where the engineer
and fireman testified that they did not see
plaintiff" and there is no evidence of wanton
negligence on defendant's part).

[X,F, 14,6, (n),(D)]
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negligence it is proper, as bearing upon the degree of care which defendant should
exercise, to show the general character and description of the crossing at which
the accident happened.*^ For this purpose any evidence which is otherwise
competent, indicating the nature, surroundings, and general character of the

crossing,"* such as evidence of tlie length of time for which the highway has
existed,^ the frequency with wliich the crossing is usedby travelers on the highway ""

or by trains passing over the railroad tracks, °' whether or not there were gates,'*

whether signals were customarily given there, °° the erection of sign-posts at the

63. MoSorley v. New York Cent., etc., R.
Co., 60 N. Y. App. Div. 2(57, 70 N. Y. Suppl.
10; Harbert v. Atlanta, etc.. Air Line R. Co.,

78 S. C. 537, 59 S. E. 644, holding that evi-

dence as to a pathway along the railroad
from a switch to the crossing in question is

admissible as explanatory of the locality

where the injury was sustained.
Evidence that the road or street had been

abandoned by the public when plaintiff was
hurt, and was not then being commonly used
by the public at a crossing, is admissible;
but testimony that the railroad company was
not prosecuted for obstructing the street in

question, that the city council had closed up
the street and granted the company the ex-

clusive use of it, and testimony as to acts
after plaintiff was injured tending to show
that the road after the accident was aban-
doned is inadmissible; where the city council

has no authority to close a street and grant
the railroad company the exclusive use of it,

an ordinance closing the street is inadmissi-
ble. Gulf, etc., R. Co. V. Garrett, (Tex. Civ.

App. 1906) 99 S. W. 162.

64. Indianapolis Union R. Co. v, Boettcher,

131 Ind. 82, 28 N. E. 551; Tetherow v. St.

Joseph, etc., R. Co., 98 Mo. 74, 11 S. W.
310, 14 Am. St. Rep. 617 (holding that evi-

dence to show the condition of a track
crossed by deceased before reaching the one
on which he was injured is admissible as

a description of the surroundings) ; Texar-

kana, etc., R. Co. v. Frugia, 43 Tex. Civ.

App. 48, 95 S. W. 563; Baltimore, etc., R.

Co. V. Hellenthal, 88 Fed. 116, 31 C. C. A.
414 (holding that testimony of a witness ac-

quainted with the situation that a railroad

track is straight at a certain point, and a

crossing in plain view for a certain distance

is competent).
Invalid ordinance.— In an action against

a railroad company to recover for in-

juries at a railroad crossing, where the

railroad is a dividing line between a city

and a township, an invalid ordinance of the

city requiring the railroad company to erect

a safety gate on the township side of the

crossing is inadmissible even to show the

dangerous character of the crossing. Burns
V. Pennsylvania R. Co., 210 Pa. St. 90, 59

Atl. 687.

The number of persons killed at a crossing

is not admissible as tending to establish its

dangerous chariieter. Tiffin v. St. Louis, etc.,

E. Co., 78 Ark. 55, 93 S. W. 564.

A deed of the land at the place of the ac-

cident to the railroad company, reciting that

the grantor's warranty is not to extend to

any right of way the public may have ac-

quired in streets, ways, or roads over the
premises is not admissible in an action for

injuries sustained while crossing defendant's
tracks to show that plaintiff had a right
to cross the tracks, since the limitation of

the warranty was not to give notice that
the public had acquired a right of way
over the land, but merely to limit the
grantor's liability in ease such a right
should afterward be asserted. Central R.,

etc., Co. V. Rylee, 87 Ga. 491, 13 S. E. 584,
13 L. R. A. 634.

To show that the crossing is at a public
way, the public records of the county com-
missioners dealing with it as a highway,
under the jurisdiction given them by stat-

ute (Mass. Pub. St. c. 112, § 123), is ad-
missible. Nickerson v. New York, etc., R.
Co., 178 Mass. 195, 59 N. E. 636.

Farm crossing.—^As to whether or not de-
fendant recognized a farm crossing as such,

and whether its appearance was such as to
invite its use for that purpose, evidence of

instructions given by defendant to its track-
men as to keeping farm crossings in repair,
and acts done by the trackmen in pursuance
of such instructions with respect to the par-
ticular crossing in question, is admissible.

Stewart v. Cincinnati, etc., R. Co., 89 Mich.
315, 50 N. W. 852, 17 L. R. A. 539.

65. Delaware, etc., R. Co. v. Converse, 139
U. S. 469, 11 S. Ct. 569, 35 L. ed. 213, hold-
ing that evidence that a highway had existed

for over thirty years is admissible to show
defendant's knowledge of the fact.

66. Chicago, etc., R. Co. v. Gunderson, 174
111. 495, 51 N. E. 708 [affirming 74 111. App.
356] ; Indianapolis Union R. Co. v. Boettcher,

131 Ind. 82, 28 N. E. 551; Christensen v.

Oregon Short Line R. Co., 29 Utah 192, 80
Pac. 746.

67. New York, etc., R. Co. v. Luebeck, 157
111. 595, 41 N. E. 897 [affirmmg 54 111. App.
551].

68. Cleveland, etc., R. Co. v. Chinsky, 92
111. App. 50, holding that evidence that there
were no gates at the crossing is admissible
for the purpose of showing the physical con-

dition and surroundings at the place where
the accident occurred. And see infra, X, F,

14, e, (11), (G).

That there were no gates at the next
crossing when the accident occurred may be
shown by plaintiff, as bearing on the char-

acter of the crossing at which the accident

occurred, where defendant develops on cross-

examination that there were safety gates at

the next crossing. Metzler r. Philadelphia,

etc., R. Co., 28 Pa. Super. Ct. 180.

69. Galveston, etc., R. Co. v. Eaten, (Tex.

[X, F, 14, 8, (ll), (e)]
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crossing,™ or that the highway is croesed by the tracks of several companies is

admissible." Such circumstances may be shown by any witness familiar with the

crossLng," but such witness may state only the facts disclosing the location and sur-

roundings ' ^ and cannot give his opinion as tothe dangerous character of the crossing. '*

(f) Defects and Obstructions at Crossings. As a circumstance indicating the

degree of care which the raikoad company is required to exercise in approaching

the crossing in question, and as showing whether or not it was negUgent in that

respect in the particular case, evidence is admissible which tends to show that

the injured person's view was obstructed at such crossing, '° or that the condition

of the crossing was defective and unsafe,'" and that the railroad company had
knowledge thereof." Where negligence in the construction and maintenance of

a crossing is in question, evidence of any circumstances tending to show negligence

in this respect is admissible;'* but that no similar accident had ever before occurred

Civ. App. ]898) U S. W. 562, holding that
evidence that trains customarily gave certain
signals when approaching a certain crossing
which were required by statute is admissible
to show that the company regarded the road
as public.

70. Louisville, etc., E. Co. v. Hubbaid,
148 Ala. 45, 41 So. 814.

71. Xew York, etc., R. Co. Luebeck, 157
111. 595, 41 X. E. S97 [affirming 54 111. App.
551].

72. Baltimore, etc., R. Co. v. Hellenthal,
88 Fed. 116, 31 C. C. A. 414.

73. King V. ilissouri Pac. R. Co., 98 Mo.
235, 11 S. W. 563.

74. King V. ilissouri Pac. R. Co., 98 ilo.

235, 11 S. W. 563.
75. Memphis, etc., R. Co. v. Martin, 117

Ala. 367, 23 So. 231 (evidence of the location
of houses and cars near the crossing) ; Wheel-
ing, etc., R, Co. I. Parker, 29 Ohio Cir. Ct.

1 ; International, etc., R. Co. v. Kuehn, 2 Tex.
Civ. App. 210, 21 S. W. 58 (evidence that
there were trees and other obstructions which
prevented a view from the highway of an ap-
proaching train) : Stokes v. Southern R. Co.,

104 Va. 817, 52 S. E. 855 (evidence that the
company's right of way at or near the cross-
ing had on it undergrowth which obstructed
the view )

.

Where the view is obstructed by standing
cars, evidence is admissible to show hiow long
the cars had been allowed to stand at the
crossing prior to the occurrence of the acci-

dent. Thomas r. Delaware, etc., R. Co. 8
Fed. 729, 19 Blatchf. 533.

Evidence thdt a natural hill existed on a
railroad right of way which interfered with
the view of approaching trains is admissible
as bearing on the alleged failure of the com-
pany to give proper signals, but is not an
independent ground of negligence. Leitch
r. Chicago, etc., R. Co., 93 Wis. 79, 67 X. W.
21.

A town ordinance prohibiting the block-
ing of street crossings by railroad companies
beyond a specified time is admissible in evi-

dence where it is claimed that a violation of

such ordinance in connection with other acts

of negligence was the cause of the accident.

Southern R. Co. r. Mouchet, 3 Ga. App. 266,

59 S. F. 927.

Opportunity for observation.— Where one

[X, F, 14, e, (n), (e)]

of defendant's witnesses who had gone to the
point where the accident oocurrcd on a switch
engine and taken observations from the engine
testifies as to the conditions and surround-
ings, and that the engine could be seen from
the road, it is proper upon cross-examina-
tion to show that the opportimity for ob-
servation, was as good for the engineer as
for the person injured. Georgia Cent, R. Co.
V. Hyatt, 151 Ala. 355, 43 So. 867.

B^vidence that the railroad company should
have erected certain buildings on the opposite
side from where they were located, thereby
removing them as obstructions and rendering
the crossing more safe, is incompetent.
Louisville, etc., R. Co. r. Lucas, 98 S. W.
308, 30 Ky. L. Rep. 359, 99 S. W. 959, 30
Ky. L. Rep. 539.

76. Funston r. Chicago, etc., R. Co., 61
Iowa 452, 61 X. W. 518; Thomas i: Chicago,

etc., R. Co., 86 ilich. 496, 40 X". W. 547.

77. Chicago, etc., R. Co. r. Thomas, (Ind.

1900) 55 X. E. 861.

78. Denison, etc., E. Co. v. Foster, 28 Tex.
Civ. App. 578, 68 S. W. 299, holding that, in

an action for injuries sustained by a trav-

eler's horse stepping into a hole in a bridge,

evidence to the effect that the bridge appeared
to be constructed of good material and that
witnesses when traveling over it saw nothing
which rendered it unsafe is admissible.

Evidence not admissible see Tavlor v. Wa-
bash R. Co., 112 Iowa 157, S3 X."W. 892.

Where the injured person's foot was
caught between the main rail and the guard
rail it is competent to show the defective

and dangerous construction resulting in the

accident; but it is incompetent for that pur-

pose to show that at another crossing a dif-

ferent construction is in use, although it is

competent to show that at another crossing

a similar construction is in use and that

people have got their feet caught in it be-

tween the main rail and guard rail. Raper
r. Wilmington, etc., E. Co., 126 X". C. 563,

36 S. E. 115.

Evidence that another person's horse caught
its hoof at the same place shortly before is

admissible in an action for injuries sustained
at a raUroad crossing by reason of plaintiff's

pony getting its hoof caught between the rail

and the board next to it. Dunham v. Wabash
R. Co., 128 Mo. App. 643, 105 S. W. 21.



RAILROADS [33 Cyc] 1081

within the knowledge of defendant, e'ven if adnoissible, is of no weight in deter-

mining the question of negligent construction."

(g) Sign-Boards, Signals, Flagvwn, and Gates at Crossings. As bearing upon

the railroad company's negligence in the operation of its train at the time and

crossing in question, it is admissible to show what safe^ards if any it has pro-

vided at such crossing to avert accidents.*" When taken together with other

circumstances evidence is admissible for this purpose that at the time of the

accident there was no flagman,'' gates, *^ sign-boards,*^ hghts,*'' or automatic sig-

Under Tex. Rev. St. (1895) art. 4426, re-

quiiung railroad companies to keep highway
crossiBga in repair, the condition of a high-

way at other places is immaterial in deter-

mining whether a railroad company kept a
certain highway crossing in repair. St. Louis
Southwestern R. Co. v. Smith, (Civ. App.
1908) 107 S. W. 638.

79. McDermott i'. Severe, 25 App. Cas.

(D. C.) 276 [affirmed in 202 U. S. 600, 26
S. Ct. 709, 50 L. ed. 1162].

80. McSorley !'. New York Cent., etc., R.
Co., 00 N. Y. App. Div. 267, 70 N. Y. Suppl.
10.

Evidence that the flagman at the crossing

was lame is admissible. Tucker v. New York
Cent., etc., R. Co., 11 N. Y. Suppl. 692 [re-

versed on other grounds in 124 N. Y: 3'08, 26
N. E. 916, 21 Am. St. Rep. 670].
A statute or ordinance requiring railroad

companies to keep flagmen at certain cross-
ings is admissible. Western, etc., R, Co. v.

Meigs, 74 Ga. 857. But it is inadmissible to

show that the' municipal authorities of an ad-

jacent borough passed an ordinance before

the accident requiring the company to main-
tain a flagman at the crossing at all times
and notified the company thereof. West Jer-

sey R. Co. r. P.aulding, 58 N. J. L. 178, 33
Atl. 381.

81. Illinois.— Chicago, etc., R. Co. v. Gun-
derson, 174 111. 495, 51 N. E. 708 [affirming
74 111. App. 356] ; New York, etc., R. Co. v.

Luebeck, 157 111. 595, 41 N. E. 897 [affirming
64 111. App. 551] ; Chicago, etc., R. Co. v.

Lane, 130 111. 116, 22 N. E. 513; Aurora, etc.,

R. Co. V. Gary, 123 111. App. 163 [reversed

on other grounds in 221 111. 29, 77 N. E. 465].
Kansas.— Union Pac. R. Co. v. Henry, 36

Kan. 565, 14 Pac. 1.

Massachusetts.—Tyler v. Old Colony E. Co.,

157 Mass. 336, 32 N. E. 227.
Missouri.— Schmitz v. St. Louis, etc., R.

Co., 119 Mo. 256, 24 S. W. 472, 23 L. R. A.
250.

'New York.— McGrath v. New York Cent.,

etc., R. Co., 63 N. Y. 522; Harrington v. Erie
R. Co., 79 N. Y. App. Div. 26, 79 N. Y. Suppl.

930; Friess v. New York Cent., etc., R. Co.,

67 Hun 205, 22 N. Y. Suppl. 104 [affirmed in

140 N. Y. 639, 35 N. E. 892]; Cuming v.

Brooklyn City R. Co., 5 N. Y. Suppl. 476.

Utah.— Christensen v. Oregon Short Line
R. Co., 29 Utah 192, 80 Pac. 746.

Vermont.— Carrow c. Barre R. Co., 74 Vt.

176, o2 Atl. 537.

Wisconsin.— Abbot "P. Dwinnell, 74 Wis.
514, 43 N. W. 496; Hoye r. Chicago, etc.,

E. Co., 67 Wis. 1, 29 N. W. 646.

See 41 Cent. Dig. tit. "Railroads," § 1131.

The absence of a flagman may be shown,

as bearing upon the question of care in run-

ning trains, in connection with the amount
of travel (Chicago, etc., R. Co. v. Johnson,

61 111. App. 464), or in connection with
evidence that a flagman had always been

kept at the crossing (McGrath v. New York
Cent., etc., R. Co., 63 N. Y. 522).
Where an injury is caused by a backing

train on a public street of a city on a, dark
night and no flagman is present at the cross-

ing, that fact is competent to be submitted
to the jury, where it is also shown that no
one was on the rear end of the train and no
signal or warning was given before backing
the train. Union Pac. R. Co. v. Henry, 36
Kan. 565, 14 Pac. 1.

That a flagman was maintained at a cross-

ing twelve years before the accident in com-
pliance with an application of the selectmen

of a town in which the crossing is situated

is no proof that due care required that a
flagman should have been stationed there at

the time of the accident. Tyler v. Old Colony
R. Co., 157 Mass. 336, 32 N. E. 227.

The record of county commissioners stat-

ing that in their opinion no flagman at the
crossing was necessary is not competent evi-

dence of due care on the part of the railroad
company in an action for injuries occasioned
by its locomotive at a place where the county
commissioners had authorized the company
upon certain conditions to cross upon a level.

Shaw V. Boston, etc., R. Co., 8 Gray (Mass.)
45.

Testimony showing the danger of the cross-

ing and its locality and use in a populous lo-

cality is proper to be submitted to the jury
under a guarded instruction as bearing upon
the question of negligence of the company in

not providing flagman or gates at such cross-

ing to protect travelers. English v. Southern
Pac. R. Co., 13 Utah 407, 45 Pac. 47, 57 Am.
St. Rep. 772, 35 L. R. A. 155.

82. New York, etc., R. Co. v. Luebeck, 157
111. 595, 41 N. E. 897 [affirming 54 111. App.
551]; Cohen v. Chicago, etc., R. Co., 104 111.

App. 314; Cleveland, etc., R. Co. v. Chinsky,
92 111. App. 50; Davis v. Pennsylvania R.

Co., 34 Pa. Super. Ct. 388; Christensen v.

Oregon Short Line R. Co., 29 Utah 192, 80
Pac. 746; English v. Southern Pac. R. Co.,

13 Utah 407, 45 Pac. 47, 57 Am. St. Rep. 772,

35 L. R. A. 155.

83. Shaber v. St. Paul, etc., R. Co., 28
Minn. 103, 9 N. W. 575 ; Heddles v. Chicago,

etc., R. Co., 77 Wis. 228, 46 N. W. 115, 20
Am. St. Rep. 106.

84. Easley v. Missouri Pac. R. Co., 113
Mo. 236, 20 S. W. 1073, holding that, where

[X, F, 14, e, (II), (6)]
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nals ^ at the crossing in question, although the raUroad company is under no

legal duty to provide such safeguards.*"

(h) Lights, Signals, and Lookouts From Trains. ^^ For the same purpose

proof of any fact otherwise competent is admissible which tends to show that

the train in question did not at the time and place of the accident display the

proper lights/' or give the proper signals/' or that the employees in charge of the

plaintiff is injured at night by the allege!

negligent operation of a train at a public

crossing, it is not error to admit evidence
that there was no light about the place since

this fact is part of the res gestw.

A municipal ordinance requiring railroad

companies to provide lights where the streets

cross railroads is admissible in evidence.

Missouri, etc., R. Co. v. Matherly, 35 Tex.
Civ. App. 604, 81 S. W. 589.

Evidence as to how lignts were maintained
at other crossings is inadmissible. Missouri,

etc., R. Co. V. Matherlv, 35 Tex. Civ. App.
604, 81 S. W. 589.

85. Cleveland, etc., R. Co. i'. Coffman, 30
Ind. App. 462, 64 N. E. 233, 66 N. E. 179.

Want of repair.— Evidence that an auto-

matic gong or bell which had been main-
tained at a crossing was allowed to be out

of repair at the time of the accident is ad-

missible as tending to show negligence. Cleve-

land, etc., R. Co. r. Coffman, 30 Ind. App.
462, 64 N. E. 233, 66 N. E. 179; Henn v.

Long Island R. Co., 51 X. Y. App. Div. 292,

65 N. Y. Suppl. 21.

Evidence that the operation of an auto-
matic bell was intermittent, at times ringing

for one train and not ringing for the next,

is admissible in rebuttal of testimony that it

was in working order at the time of the

accident. Metcalf ;;. Central Vermont R. Co.,

78 Conn. 614, 63 Atl. 633.

Evidence that the railroad company main-
tained electric signals at other crossings is

inadmissible to show negligence in not main-
taining such signals at the scene of the acci-

dent. McGovern r. Smith, 73 Vt. 52, 50 Atl.

549.

86. Shaber v. St. Paul, etc., R. Co., 28
Minn. 103, 9 N. W. 575; Harrington v. Erie

E. Co., 79 N. Y. App. Div. 26, 79 ^'. Y.

Suppl. 930; Friess c. New York Cent., etc.,

R. Co., 67 Hun (N. Y.) 205, 22 X. Y. Suppl.

104 [affirmed in 140 N. Y. 639, 39 K. E.

892]; Carrow v. Barre R. Co., 74 Vt. 176,

52 Atl. 737; Hoye v. Chicago, etc., R. Co., 67

Wis. 1, 29 N. W. 646.

87. Other acts of negligence see supra, X,

E, 14, e, (II), (c).

88. Matteson v. Southern Pac. R. Co., 6

Cal. App. 318, 92 Pac. 101, holding that, in

an action for the death of a pedestrian struck

by a backing train at a crossing, evidence

as to whether or not there was a lantern on
the end of the train is admissible.

89. Osteen v. Southern R. Co., 76 S. C. 368,

57 S. E. 196 (holding that, although plain-

tiff's intestate who was killed at a railroad

crossing was hard of hearing, it is proper to

admit evidence that no signals were give.i at

the crossing) ; Davis v. Southern R. Co., 68

S. C. 446, 47 S. E. 723; McDonald r. Inter-

[X, F, 14, e, (II), (G)]

national, etc., R. Co., (Tex. Civ. App. 1892)

20 S. W. 847 (holding that evidence of a
failure to ring the bell or blow the whistle

is admissible, although the person injured
was aware of the presence of the train )

.

An ordinance requiring persons in charge
of trains wliile passing through a city to

sound the bell on approachii.^- any street

crossing and keep it ringing until the cross-

ing is passed and making a violation thereof a
misdemeanor is admissible in an action for

personal injuries alleged to have resulted

from the violation of the ordinance. Reed v.

St. Louis, etc., R. Co., 107 ^lo. App. 238, 80
S. W. 919.

Rules of the railroad company requiring
a, bell to be rung for a certain distance before

reaching a crossing are admissible on the
question whether such precaution was rea-

sonably necessary and whether a failure to

ring the bell was negligence on the part of

the company. Hecker v. Oregon R. Co., 40
Oreg. 6, 66 Pac. 270.

Evidence that plaintiff saw others crossing
between the cars before him is admissible in

an action for an injury sustained while at-

tempting to pass between the cars of a train

standing on a street crossing, for the pur-

pose of showing defendant's negligence in

starting the train without warning. Sehmitz
f. St. Louis, etc.. R. Co., 119 Mo. 256, 24

S. W. 472, 23 L. R. A. 250; Burger r. Mis-
souri Pac. R. Co., 112 Mo. 238, 20 S. W. 439,

34 Am. St. Rep. 379; Weaver !'. Southern R.
Co., 70 S. C. 49, 56 S. E. 657, 121 Am. St.

Rep. 934.

Where defendant's failure to sound a
whistle could not have contributed to the
accident, evidence of such failure is inad-

missible. Ohio Valley R. Co. v. Young, 39

S. W. 415, 19 Ky. L. Rep. 158.

In rebuttal of evidence that the proper
signals were given at the whistling post, re-

quired by statute (Mo. Rev. St. (1899)

§ 1102) to be eighty rods from the crossing,

evidence is admissible that the post was
nearly one hundred and sixty rods and not
eighty rods from the crossing. Walker !.

Wabash R. Co., 193 Mo. 453, 92 S. W. 83.

Evidence of the engineer and fireman that

they thought the whistle was sounded when
the train .approached a public crossing near
a private one is inadmissible, in an action

for the death of plaintiff's intestate at the

private crossing, where the engineer and fire-

man admitted that they did not remember
about it. Chesapeake, etc., R. Co. v. Wilson,
102 S. W. 810, 31 Ky. L. Rep. 500.

Testimony as to what kind of whistle was
blown at the whistling post is admissible in

a railroad crossing collision case. Southern
R. Co. V. Hobbs, 151 Ala. 335, 43 So. 844.
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train failed to keep a proper lookout."" For the purpose of showing that proper
signals were not given the testimony of a person who at the time of the accident

was in close proximity to the train and crossing, to the effect that he heard no
signals, is evidence tending to prove that fact,'' although the witness cannot say
positively that they were not given, °^ as where he testifies that at the time of the
accident he was near the crossing but did not hear any bell or whistle and that

in his opinion if the signals had been given they could have been heard by him.°'

Evidence as to defendant's custom or habit in giving signals at that crossing is

inadmissible on the question whether the signals were in fact given at the time,"*

although it is admissible for the purpose of showing that by giving them it has
recognized the crossing as public, and that it was its duty to give signals at that

crossing."^ As tending to show that the proper signals were given at the time
of the accident, or to excuse a failure to give the same, defendant may introduce
any competent evidence, "" as that the engine was constructed with an automatic
bell-ringing device which was in operation, so that the bell rang for such distance

before reaching the crossing as to be within plaintiff's hearing if he had been
hstening; "^ or it may introduce in evidence an ordinance prohibiting the use

of a beU or whistle at the crossing in question,"* or a rule of the company requir-

ing the engine bell to be rung at certain times and places; "" but testimony of

90. Chicago, etc., R. Co. v. Mayer, 112 111.

App. 149 ; Arrowood v. South Carolina, etc.,

R. Co., 120 N. C. 629, 36 S. E. 151, holding
that the testimony of the engineer that he
could have seen deceased if he had made an
effort to obtain a view of the track, and that
failing to make the effort he did not see
him, is competent evidence to go to the jury
in behalf of plaintiff as showing that the
engineer failed in his duty to observe de-

ceased.

91. Chicago, etc., R. Co. v. Pulliam, 111
111. App. 305 [affirmed in 208 111. 456, 70
N. E. 460]; McDonald v. New York Cent.,
etc., R. Co., 186 Mass. 474, 72 N. E. 55;
Walsh V. Boston, etc.. R. Co., 171 Mass. 52,
50 N". E. 453; E. B. Clarke Co. v. Baltimore,
etc., R. Co., 27 Pa. Super. Ct. 251.
A witness at work three quarters of a mile

from a railroad crossing who testifies that
he heard the whistle every day previously
and that on the day of the accident the wind
was blowing in his direction from the cross-

ing may testify that no signals which he
heard were given on the day of the accident.
Sanborn v. Detroit, etc., R. Co., 99 Mich. 1,

57 ST. W. 1047.
In rebuttal of the theory that on account

of certain noises the witness might not have
heard the signals, it is permissible for him
to testify that prior to the accident with the
same noises around he had heard the signals.

Southern R. Co. v. Douglass, 144 Ala. 351,
39 So. 268.
Testimony of plaintiff that he had previ-

ously crossed at the same place and heard
the signals given is admissible as tending to
show that his hearing was good enough to

detect the signal if it had been given at the
time of the accident, but not as tending to
show negligence in that respect at the time
complained of. St. Louis, etc., R. Co. r.

Mitchell, 25 Tex. Civ. App. 197, 60 S. W.
891.

93. Walsh r. Boston, etc., R. Co., 171 Mass.
52, 50 N. E. 453.

93. Chicago, etc., R. Co. v. Dillon, 123 111.

570, 15 N. E. 181, 5 Am. St. Rep. 559 [af-

firming 24 111. App. 203] ; Cleveland, etc., R.
Co. V. Beard, 106 111. App. 486.
94. Chicago, etc., R. Co. v. Downey, 85 111.

App. 175; Gulf, etc., R. Co. v. Garrett, (Tex.
Civ. App. 1906) 99 S. W. 162; Stewart v.

Galveston, etc., R. Co., 34 Tex. Civ. App.
370, 78 S. W. 979.

95. Chicago, etc., R. Co. v. Downey, 85
111. App. 175; Gurley v. Missouri Pac. R.
Co., 122 Mo. 141, 26 'S. W. 953; Galveston,
etc., R. Co. V. Eaten, (Tex. Civ. App. 1898)
44 S. W. 562. See also International, etc.,

R. Co. V. Kuehn, 2 Tex. Civ. App. 210, 21

S. W. 58; Gray v. North Eastern R. Co., 48
L. T. Rep. N. S. 904.

96. See Dolph v. New York, etc., R. Co.,

74 Conn. 438, 51 Atl. 525.

To reinforce the accuracy of his recollec-

tion as to the giving of signals, a witness
may be allowed to state that he made a re-

mark at the time about the occurrence he is

testifying to but not what his remark was.
Dolph V. New York, etc., R. Co., 74 Conn.
438, 51 Atl. 525.

Evidence to show the points on the track
at which signals were usually given is ad-
missible where there is previous testimony
that the usual signals were given before de-

ceased was struck by the train. Galveston,

etc., R. Co. V. Harris, (Tex. Civ. App. 1896)
36 S. W. 776.

Evidence of a failure to sound the whistle

at any other crossing than that at which the
injury occurred is inadmissible. Stewart v.

North Carolina, etc., R. Co., 136 N. C. 385,

48 S. E. 793.

97. Threlkeld v. Wabash R. Co., 68 Mo.
App. 127.

98. Pennsylvania Co. v. Hensil, 70 Ind.

569, 36 Am. Rep. 188.

99. Minot v. Boston, etc., R. Co., 73 N. H.
317, 61 Atl. 509, holding that a rule of a

railroad company requiring a bell to be rung
when the engine is about to move is admissi-

[X, F, 14, e, (II), (h)]
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the engineer and fireman that it was their habit or custom to ring the bell and
blow the whistle at the place where the accident occurred is inadmissible.^

(i) Rate of Speed.^ While the high or unusual speed of a railroad train

does not of itself constitute neghgence, evidence of such fact is admissible as a
circumstance in determining whether or not the railroad company was negligent

in the particular instance.^ As a circumstance tending to show whether or not
a train was run at a negligent rate of speed at the time of the accident, evidence

is admissible that the crossing was in a populous neighborhood and that a large

number of people continually used it/ or that it was little used by the public to

the knowledge of the railroad company/ or to show the grade of the track at or

near the crossing/ or what the speed was on the company's property just before

reaching the crossing.' In connection with other testimony evidence is also

admissible of ordinances regulating the rate of speed at which trains shall pass

a crossiag/ as is also a contract of the railroad company with a city under which
it obtains the grant of its right of way, and which regulates the speed at which
traias shall run through the city.*

(j) Contributory Negligence— (1) In General. Upon the question of con-

tributory negligence on the part of one who is injured at a railroad crossing, it

is competent to show, in addition to the difficulty of perceiving danger,^" all the

ble for the purpose of establishing the pre-

cautions required.

1. Texas, etc., K. Co. v. Frank, 40 Tex. Civ.

App. 86, 88 S. W. 383.

2. Other acts of negligence see supra, X,
P, 14, e, (n), (c).

'Opinion of ordinary observer as to rate of

speed generally see Evidence, 17 Cyc. 106
text and note 94.

3. Artz V. Chicago, etc., K. Co., 44 Iowa
284; McDonald v. International, etc., &. Co.,

(Tex. Civ. App. 1892) 20 S. W. 847; Olson v.

Oregon Short Line E. Co., 24 Utah 460, 68
Pac. 148, holding that in an action for death
from a collision on a dark night on a cross-

ing exclusively used as a thoroughfare and
somewhat obscured by trees preventing the
train from being seen, evidence as to the
speed of the train is admissible.

Where the speed of a train is shown by a
train record made by the conductor at the
time, as at a certain rate per hour, testi-

mony of a witness that the train was running
very fast but not fixing any standard by
which the speed could be estimated is imma-
terial. Keiser v. Lehigh Valley R. Co., 212
Pa. St. 409, 61 Atl. 903, 108 Am. St. Rep.
872.

4. Louisville, etc., R. Co. v. Orr, 121 Ala.
489, 26 So. 35; Overtoom v. Chicago, etc., R.
Co., 181 111. 323, 54 N. E. 898 [reversing 80
111. App. .515] ; Olson r. Oregon Short Line R.
Co., 24 Utah 460, 68 Pac. 148.

5. Lake Shore, etc., R. Co. v. Reynolds, 21
Ohio Cir. Ct. 402, 11 Ohio Cir. Dec. 701.

6. San Antonio, etc., R. Co. v. Bowles,
(Tex. Civ. App. 1895) 30 S. W. 89.

7. Savannah, etc., R. Co. v. Flannagan, 82
Ga. 579, 9 S. E. 471, 14 Am. St. Rep. 183;
Galveston, etc., R. Co. p. Murray, (Tex. Civ.

App. 1906) 99 S. W. 144, holding that testi-

mony as to the speed of the train between
different stations when nearing the point
where the accident occurred is admissible as
cirwimstantial evidenco tending to show the
rate of speed at the time of the accident.

[X, F, 14, e, (II), (h)]

8. Western, etc., R. Co. v. Meigs, 74 Ga.
857; St. Louis, etc., R. Co. v. Mathias, 50
Ind. 65; Duval v. Atlantic, etc., R. Co., 134
N. C. 331, 46 S. E. 750, 101 Am. St. Rep. 830,
65 L. R. A. 722 ; Southern R. Co. v. Stockdon,
106 Va. 693, 56 S. E. 713, holding that an or-

dinance is admissible even though by law it

was only open for inspection to the voters

of the town.
An ordinance making it a penal ofiense to

nm an engine or train at greater than a cer-

tain rate of speed over a certain crossing is

admissible. Beisegel c. New York Cent. R.
Co., 14 Abb. Pr. N. S. (N. Y.) 29; Missouri,

etc., R. Co. V. Reynolds, (Tex, Civ. App.
1894) 26 S. W. 879.

Ordinance in violation of statute.— Where,
after the passage of an ordinance limiting

the speed of trains within a city to a cer-

tain rate, an act of the legislature prohibits

the passage of an ordinance limiting the rate

of speed to less than a higher rate than that

prescribed by the ordinance, the ordinance is

inadmissible in evidence; but plaintiff may
nevertheless show that the company was neg-

ligent, although running its train at less than
the rate of speed allowed by statute. Chi-

cago, etc., R. Co. V. Dougherty, 12 111. App.
181.

An ordinance limiting the speed of trains

within certain specified limits which does not
inchide the place where the accident occurred

is not competent evidence. Calligan v. New
York Cent., etc., R. Co., 59 N. Y. 651.

9. Duval v. Atlantic, etc.. Coast Line R. Co.,

134 N. C. 331, 46 S. E. 750, 101 Am. St. Rep.

830, 65 L. R. A. 722.

10. McSorlev i'. New York Cent., etc., E.

Co., 60 N. Y. App. Div. 267, 70 N. Y. Suppl.

10.

Other acts.—Evidence tending to show that

on other occasions, when the train was being

jaacked toward the crossing in the same man-
ner as when the accident occurred, travelers

approaching the crossing as did decedent could

not or might not hear the train until they
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surrounding circumstances and conditions under which the person injured acted

at the time of the accident," and everything relating to the highway as a thorough-

fare/^ the extent of travel upon it/^ and whether at that point many persons

were obliged to cross at all times of the day." It is competent to show whether

the gates at the crossing were up or down/'^ whether a flagman was stationed

etc., R. Co. -y. McNeil, (Ind. App. 1903) 66

N. E. 777.

That the person injured was not driving

at the time is proper to be considered in de-

termining whether she was negligent in not

alighting from the wagon and going forward

to see if a train was approaching. Kansas

City, etc., R. Co. v. Weelts, 135 Ala. 614, 3i

So. 16.

Itefective crossing.— Evidence that other

crossings in the tovn were also in a bad con-

dition on the day of the accident is admis-

sible in an action for injuries caused by a

defective crossing to show why plaintiil who
knew of the condition of the crossing before

he attempted to cross did not cross the track

at some other place. Galveston, etc., K. Co.

V. Matula, (Tex. 1892) 19 S. W. 376. Like-

wise evidence of the existence of another

crossing near at hand, which is, reasonably

accessible to plaintiff, is admissible to show
contributory negligence in using a defective

crossing. Harper o. Missouri Pac. R. Co.,

70 Mo. App. 604.

Rules of the company relating to the rate

of speed permitted at the place where the

accident occurred, and as, to the duty of

brakemen. being ready to act instantly, are

competent on the question of plaintiff's care

in attempting to cross the tracks. Davis v.

Concord, etc., R. Co., 68 N. H. 247, 44 Atl. 388.

Experiments.— Evidence of experiments
carefully made to ascertain how long it will

take a team of horses to walk from a certain

fixed and well-known point to the crossing

is admissible where the main controversy is

as to the contributory negligence of plain-

tiff's employee in approaching a crossing with
a team; the point being well known and per-

manent and the experiments made by timing
an approaching train with a stop watch, and
a team of horses walking from the point to

the place where the ^accident occurred. Nos-
ier V. Chicago, etc., R Co., 73 Iowa 268, 34
N. W. 850 [distinguishing Klanowski v.

Grand Trunk R. Co., 64 Mich. 279, 31 N. W.
275]. Experiments as evidence generally see

Evidence, 17 Cyc. 283.
Evidence to show at what points the train

could have been seen if plaintiff had looked
so as to determine whether or not he might
have avoided the collision is admissible.
Southern R. Co. v. Hobbs, 151 Ala. 335, 43
So. 844.

12. McSorley v. New York Cent., etc., R.
Co., 60 N. Y. App. Div. 267, 70 N. Y. Suppl,

10.

13. McSorley v. New York Cent., etc., R.
Co., 60 N. Y. App. Div. 267, 70 N. Y. Suppl.

10.

14. McSorley v. New York Cent., etc., R.
Co., 60 N. Y. App. Div. 267. 70 N. Y, Suppl.

10.

15. Overtoom v. Chicago, etc., R. Co., 181

[X, F, 14, e, (ii), (j), (1)]

were almost upon it, is competent on the

question of the negligence of decedent. New-
strom i;. St. Paul, etc., R. Co., 61 Minn. 78,

63 N. W. 253.

The dazzling effect of the headli^t on
another train facing the person injured as he
approached the track may be shown. Shaber
V. St. Paul, etc., R. Co., 28 Minn. 103, 9 N. W.
575 (holding that it is competent to show
how long the eye requires after looking at a
brilliant light to recover its natural power of

sight) ; Weller v. Chicago, etc., R. Co., 164
Mo. 180, 64 S. W. 141, 86 Am. St. Rep. 592.

Evidence of a statement by plaintiff that

he did not observe the train until he was
struck in contradiction of his testimony is

admissible as bearing on his credibility and
contributory negligence. De Jong v. Erie R.

Co., 43 N. Y. App. Div. 427, 60 N. Y. Suppl.

125.

11. Southern R. Co. v. Hobbs, 151 Ala.

335, 43 So. 844; Chicago, etc, R. Co. v.

Gunderson, 174 111. 495, 51 N. E. 708 [affirm-

ing 74 111. App. 356] ; Chicago, etc., R. Co. v.

Pearson, 82 111. App. 605; Tyler v. Concord,

etc., R. Co., 68 N. H. 331, 44 Atl. 524 (evi-

dence showing that the person injured, a deaf
man, misunderstood the signals) ; McSorley
V. New York Cent., etc, R. Co., 60 N, Y.
App. Div. 267, 70 N. Y. Suppl. 10.

Evidence held admissible see Cincinnati,

etc, R. Co. V. Howard, 124 Ind. 280, 24 N. E.

892, 19 Am. St. Rep. 96, 8 L. R. A. 593 (that
no whistle was sounded when the train passed
the crossing a mile distant from the one on
which the accident occurred; that the person
driving plaintiff's buggy was " a safe' hand "

;

and that they were on their way to church,

when the accident occurred) ; Chicago, etc,

R. Co. V. Russell, 72 Nebr. 114, 100 N. W.
156 (that plaintiff saw others crossing

through an opening between the cars, and
that it was the custom of the company to

leave openings of similar character) ;

Thomasson v. Southern R. Co., 72 S. C. 1,

51 S. E. 443 (that plaintiff and others were
laborers who had gone home for dinner and
had only a few minutes to return to their

work and that plaintiff's foot was crushed
while attempting to pass between standing
cars) ; International, etc., R. Co. v. Ives, 31

Tex. Civ. App. 272, 71 S. W. 772.

Evidence held inadmissible see Williams v.

Southern R. Co., 68 S. C. 369, 47 S. E. 706,

holding that evidence as to other boys play-

ing on the crossing is incompetent in an ac-

tion for killing a minor.
Evidence that the person injured was in

the habit of jumping on moving trains in that

vicinity is admissible in an action defended

on the theory that the person was contribu-

torily negligent in jumping on a moving
train, and where the evidence as to how the

accident occurred is conflicting. Pittsburgh,
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there a short time before the accident/" or whether or not there were gates at the

crossing; '' or to show the custom and habits of the flagman at the crossing in

giving signals to those about to cross/* to show the rate of speed of the train/"

or that the proper signals were not given/" and that other trains passing the crossing

at or about the same time had all given the reqmred signals/' except where plain-

tiff's own evidence discloses contributory negligence/^ But it is not competent to

show a custom of people to crawl under cars blockading the crossing,^ or to show
a custom of the company, subsequent to the coUision, to blow the whistle at such
crossing.^* As tending to repel any inference of contributory negligence arising

from the fact that the person injured was on the track and was struck, it is com-
petent to show that such person was of careful and sober habits,^^ and that he had
previously been in the habit of exercising due care in passing over the crossing,^"

except where there is an eye-witness of the occurrence, and there is direct evidence

of the conduct of the person injured at the time of the accident.^'

(2) Knowledge of Danger or Methods of Operation. Evidence tending
to show that the person injured had knowledge of the danger in crossing,^* such

111. 323, 54 N. E. 898 \reversing 80 111. App.
515], holding that a witness who had crossed
shortly ahead of deceased may testify whether
the gates were up or down when he crossed.

16. Wilbur v. Delaware, etc., R. Co., 85
Hun (N. Y.) 155, 32 N. \. Suppl. 479, where
there is no flagman at the crossing at the
time of the accident.

17. Cohen v. Chicago, etc., R. Co., 104
111. App. 314.

18. Lingreen x,. Illinois Cent. R. Co., 61
111. App. 174.

19. Line c. Grand Rapids, etc., R. Co., 143
Mich. 163, 106 N. W. 719; McDonald v.

International, etc., R. Co., (Tex. Civ. App.
1892) 20 S. W. 847. See also International,
etc., R. Co. V. Kuehn, 2 Tex. Civ. App. 210,

21 S. W. 58.

20. Covell V. Wabash R. Co., 82 Mo. App.
180, holding that where an injury occurred
at a crossing in the heart of a city evidence
that no whistle was sounded is admissible,
although there was no city ordinance or stat-

ute requiring the whistle to be sounded.
21. Galveston, etc., R. Co. i'. Garteiaer, 9

Tex. Civ. App. 456, 29 S. W. 939.
22. Philadelphia, etc., R. Co. v. Holden, 93

Md. 417, 49 Atl. 625, holding that where it

is shown that the person injured knew the
regular hours for running the trains, and
went on the track at a private crossing,
the view of which was obstructed, without
looking and listening, the failure to give the
required signals at a public crossing which
might have been heard at the private crossing
is not admissible upon the question of plain-
tiff's contributory negligence. See also Aiken
V. Pennsylvania R. Co., 130 Pa. St. 380, 18
Atl. 619, 17 Am. St. Rep. 775.

23. Rumpel v. Oregon Short Line, etc., E.
Co., 4 Ida. 13, 35 Pac. 700, 22 L. R. A. 725.
24. Southern R. Co. u. Simpson, 131 Fed.

705, 65 C. C. A. 563, holding this to be true
where the railroad company was not required
by statute (Shannon Code, § 1574) to blow
the whistle or ring the bell at the crossing
at which plaintiff was injured.

25. Chicago, etc., R. Co. f. Gunderson, 174
111. 495, 51 N. E. 708 [affirming 74 111. App.
356]; Cleveland, etc., R. Co. l'. Moss, 89 111.

[X, F, 14, e, (II), (j), (1)]

App. 1; Indiana, etc., R. Co. v. Koons, 72
111. App. 497 ; Missouri Pac. R. Co. v. Moffatt,

60 Kan. 113. 55 Pac. 8dl, 72 Am. St. Rep.
343.

Evidence that when deceased was picked
up his breath smelled of liquor, that he had
drunk beer shortly before the injury, and
was drunk between eleven and twelve o'clock

of the day on which he was injured is admis-
sible (Wabash E. Co. v. Prast, 101 111. App.
167), but not that he drank after the acci-

dent (Crowder v. St. Louis, etc., R. Co., 39
Tex. Civ. App. 314, 87 S. W. 166).
Such testimony is admissible only as a

matter of necessity in the absence of better

proof. Indiana, etc., R. Co. v. Koons, 72 111.

App. 497.

26. Missouri Pac. R. Co. v. Moffatt, 60
Kan. 113, 55 Pac. 837, 72 Am. St. Rep. 343;
Tucker r. Boston, etc., R. Co., 73 N. H. 132,

59 Atl. 943; Stone v. Boston, etc., R. Co., 72
N. H. 206, 55 Atl. 359 (that in passing the
crossing on previous occasions deceased had
remarked upon its dangerous character and
taken precautions against collision) ; Smith
V. Boston, etc., R. Co, 70 N. H. 53, 47 Atl.

290, 85 Am. St. Rep. 596 (habit for many
years of cheeking his horse and looking and
listening for trains at that crossing). Com-
pare Louisville, etc., R. Co. v. Taylor, 104
S. W. 776, 31 Ky. L. Rep. 1142, holding that
evidence that deceased was by custom reckless

in driving across the railroad is not admis-

sible.

Evidence to show contributory negligence.
— On the other hand it has been held that
evidence is not admissible to show that plain-

tiff had been guilty of a similar act of negli-

gence or habitually negligent upon similar

occasions. Wheeling, etc., R. Co. v. Parker,

29 Ohio Cir. Ct. 1 ; International, etc., R. Co.

t'. Ives, 31 Tex. Civ. App. 272, 71 S. W. 772;

Delaware, etc., R. Co. v. Converse, 139 U. S.

469, 11 S. Ct. 569, 35 L. ed. 213.

27. Cleveland, etc., R. Co. v. Moss, 89 111.

App. 1 ; Indiana, etc., R. Co. v. Koons, 72
111. App. 497; Minot v. Boston, etc., R. Co.,

73 N. H. 317, 61 Atl. 509; Tucker v. Boston,
etc., R. Co., 73 N. H. 132, 59 Atl. 943.

28. Wheeling, etc., R. Co. v. Parker, 23
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as that he was in the habit of crossing over the track at that place frequently/*

and had knowledge of the maintenance of gates and the presence of a flagman at

the time,™ or of the customary manner of operating trains/' or of an ordinance

regulating the rimning of trains ^^ at that place is admissible upon the question

of contributory negligence. But it has been held that evidence to show general

knowledge on the part of the public as to the danger in crossing where plaintiff

was injured is inadmissible.^'

(3) Persons Under Disability. It is also competent to show as one of the

circumstances bearing on the question of contributory negligence, that at the

time of the accident the person injured was under some disability, as that he
was partially deaf,'* or was drunk,'^ but not that he was given to the habit of

intoxication.'"

(ill) Weight and Sufficiency of Evidence^''— (a) In General. The
weight and sufficiency of evidence in actions for injuries at railroad crossings

is controlled by the rules of evidence governing in civil actions generally; '* and

Ohio Cir. Ct. 1; Carraway v. Houston, etc.,

R. Co., 31 Tex. Civ. App. 184, 71 S. W. 769,
holding that testimony of plaintiff whose
team, which he was driving, was struck at a
railroad crossing in a town by a rapidly
moving train, that he was frequently in the

town and was familiar with the usual speed
of trains therein is admissible in connection
with an ordinance regulating the running of

trains, on the question of contributory negli-

gence.

Defective crossing.— Evidence of proceed-
ings of the county commissioners relative to
the construction of a retaining wall near the
highway which were taken at plaintiff's in-

stance is admissible to show his knowledge
of the condition of the highway. Seybold v.

Terre Haute, etc., K. Co., 18 Ind. App. 367,
46 N. E. 1054.
Evidence too vague and indefinite to show

that plaintiff had notice of the location of the
crossing see Stewart v. Long Island R. Co.,

64 N. Y. App. Div. 623, 66 N. Y. Suppl. 436
[affirmed in 166 N. Y. 604, 59 N. E. 1130].
Contradictory testimony.— Evidence that

the person injured was not familiar with the
danger incident to crossing between cars is

inadmissible where he testifies that he would
not have attempted to cross if the brakeman
had not assured him that he had plenty of
time. Scott v. St. Louis, etc., R. Co., 112
Iowa 54, 83 N. W. 818.

29. Chicago, etc., R. Co. v. Notzki, 66 III. 455.
30. Illinois Cent. R. Co. v. Bartle, 94 111.

App. 57.

Evidence that a flagman customarily sta-

tioned at the crossing had been withdrawn
without the injured person's knowledge is

admissible. Pittsburgh, etc., R. Co. v. Yundt,
78 Ind. 373, 41 Am. Rep. 580.

Custom.— Where it is pertinent to deter-

mine how far plaintiff might have been
influenced in his conduct by the fact that
crossing gates were frequently permitted to

remain closed at a time when trains were
not passing or about to pass, it is competent
to show such occasions when the gates were
so left down which came to the knowledge of

plaintiff either by personal observation or by
information received from others; but it is

not competent to show any occasion when

such gates were so left down of which plain-

tiff had no knowledge either personal or by
hearsay prior to the injury to him. Chicago,

etc., R. Co. V. Keegan, 112 111. App. 338.

31. Chicago, etc., R. Co. v. Natzki, 66 111.

455; International, etc., R. Co. v. Eason,
(Tex. Civ. App. 1896) 35 S. W. 208.

32. Moore v. Chicago, etc., R. Co., 102
Iowa 595, 71 N. W. 569.

33. Savannah, etc., R. Co. v. Evans, 121

Ga. 391, 49 S. E. 308.

34. Cleveland, etc., R. Co. V. Terry, 8 Ohio
St. 570.

35. Illinois Cent. R. Co. v. Cragin, 71 111.

177, holding that the testimony of a surgeon
who saw the injured person immediately after

the accident that he was then grossly intoxi-

cated is competent as tending to show con-

tributory negligence.

36. Lane v. Missouri Pac. R. Co., 132 Mo.
4, 33 S. W. 645, 1128.

37. As raising question for court or jury

see infra, X, F, 14, g.

Degree of proof see supra, X, F, 14,

e, (I).

38. See, generally. Evidence, 17 Cyc. 753
et seq.

Evidence held sufScient in an action for

injuries at a crossing: To sustain a verdict

or finding for plaiiitift'. Southern R. Co. v.

Douglass, 144 Ala. 351, 39 So. 268; Jones-

boro, etc., R. Co. v. Moody, (Ark. 1907) 102

5. W. 375; St. Louis, etc., R. Co. v. Evans,
80 Ark. 19, 96 S. W. 616; Zipperlen v. South-

ern Pac. Co., 7 Cal. App. 206, 93 Pac. 1049;

Georgia Cent. R. Co. v. North, 129 Ga. 106,

58 S. E. 647; Southern R. Co. v. King, 128

Ga. 383, 57 S. E. 687, 11 L. R. A. N. S. 829;

Cleveland, etc., R. Co. v. Stewart, 161 Ind.

242, 68 N. E. 170; Pence v. Chicago, etc., R.

Co., 79 Iowa 389, 44 N. W. 686; Holmes v.

Missouri Pac. R. Co., 207 Mo. 149, 105 S. W.
624 (on the issue of defendant's negligence)

;

Chicago, etc., R. Co. v. Russell, 72 Nebr. 114,

100 N. W. 156 ; Sayer v. King, 21 N. Y. App.

Div. 624, 47 N. Y. Suppl. 420; Bennett v.

New York Cent., etc., R- Co., 16 N. Y. Suppl.

765 [affirmed in 133 N. Y. 563, 30 N. E.

1149] ; Corrigan V. Pennsylvania Co., 218 Pa.

St. 336, 67 Atl. 619; Bvron u. New Jersey

Cent. R. Co., 215 Pa. St. 82, 64 Atl. 328;

[X, F, 14, e, (ill), (A)]
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these rules apply to evidence in actions for injuries caused by defects or obstruc-
tions,^'' excessive or unlawful speed/" or by negligence in maintaining signals,

McCarthy v. Philadelphia, etc., E. Co., 211
Pa. St. 193, 60 Atl. 778; Nashville, etc., E.
Co. V. Lawson, 105 Tenn. 039, 58 S. W. 480

;

Galveston, etc., R. Co. v. Matula, 79 Tex. 577,
15 S. W. 573, 19 S. W. 376; Gulf, etc., R. Co.
V. Holland, 27 Tex. Civ. App. 397, 66 S. W.
68. For injuries caused by horses taking
fright at a box car standing on the highway
at a crossing. Cleveland, etc., R. Co. v.

Wynant, 134 Ind. 6»1, 34 N. E. 569. For
death of plaintiff's intestate. Georgia Cent.
E. Co. v. Henson, 121 Ga. 462, 49 S. E. 278

;

Emmons x. Minneapolis, etc., R. Co., 92 Minn.
521, 100 N. W. 364 ; Towns v. Rome, etc., R.
Co., 4 Silv. Sup. (N. Y.) 332, 8 N. Y. Suppl.
137 [affirmed in 124 K. Y. 642, 27 N. E. 412].
To sustain a finding tliat the air-brakes were
defective, and that defendant was guilty of

negligence under Shannon Code Tenn.
§§ 1574, 1575. Chattanooga Rapid Transit
Co. i;. Walton, 105 Tenn. 415, 58 S. W. 737.

To justify a finding that after defendant's
employees discovered plaintiff's peril they
failed to do all in their power to prevent a
collision. Central Texas, etc., R. Co. v. Gib-
son, (Tex. Civ. App. 1904) 83 S. W. 862.

To show that the operatives of the engine
saw plaintiff crossing the track, and were
guilty of negligence in operating the engine
at the time, by reason of which plaintiff's

team was frightened and ran away. St. Louis
Southwestern R. Co. v. Moore, (Tex. Civ.

App. 1908) 107 S. W. 658. To justify a
finding that defendant was otherwise negli-

{^ent. Pittsburg, etc., E. Co. v. Robson, 204
lil. 254, 68 N. E. 468; Chesapeake, etc., R.
Cc. V. Clark, 74 S. W. 705, 25 Ky. L. Rep.
150; Hinchman v. Pere Marquette, 136 Mich.
341, 99 N. W. 277, 65 L. R. A. 553; Kelly v.

St. Paul, etc., R. Co., 29 Minn. 1, 11 N. W.
67 ; Shaber v. St. Paul, etc., R. Co., 28 Minn.
103, 9 N. W. 575; Chicago, etc., E. Co. v.

Starmer, 26 Nebr. 630, 42 N. W. 706; Mc-
Aulifl'e V. New York Cent., etc., E. Co., 88
N. Y. App. Div. 356, 84 N. Y. Suppl. 607
[affirmed in 181 N. Y. 537, 73 N. E. 1126];
Daubert v. Delaware, etc., E. Co., 199 Pa. St.

345, 49 Atl. 72; International, etc., E. Co. v.

Dalwigh, (Tex. Civ. App. 1898) 48 S. W.
527 ; Heath v. Stewart, 90 Wis. 418, 63 N. W.
1051; McLeod v. Windsor, etc., E. Co., 23
Nova Scotia 69.

Evidence held insufScient: To sustain a
verdict or finding for plaintiff. Southern R.
Co. V. Mouchet, 3 Ga. App. 266, 59 S. E.

927; Chicago, etc., R. Co. v. Roberts, 72
Nebr. 539, 101 N. W. 2; Schooler v. New
York Cent., etc., R. Co., 80 N. Y. Suppl. 800

;

Grant v. Philadelphia, etc., E. Co., 215 Pa.
St. 265, 64 -Atl. 463; Connor v. New York,
etc., E. Co., 28 R. I. 560, 68 Atl. 481; Chi-

cago, etc., R. Co. V. Clarkson, 147 Fed. 397,

77 C. C. A. 575; Church v. Northern Pac. R.

Co., 31 Fed. 529. To show negligence on the

part of defendant. Keller v. Philadelphia,

etc., R. Co., 214 Pa. St. 82, 63 Atl. 413;
Houston, etc., R. Co. v. Carruth, (Tex. Civ.

[X, F, 14, e, (in), (A)]

App. 1899) 50 S. W. 1036; Martin v. Rich-

mond, etc., R. Co., 101 Va. 406, 44 S. E.

695. To justify a finding of actionable negli-

gence notwithstanding plaintiff's contributory

negligence. Sosnofski i'. Lake Shore, etc., E.

Co., 134 Mich. 72, 95 N. W. 1077. To show
that the engineer did not stop the train as

soon as he reasonably might have stopped it

after being wai-ned. Hummer v. Lehigh Val-

ley R. Co., (N. J. 1907) 67 Atl. 1061.

Evidence held sufficient on demuirer to

evidence to sustain a verdict or judgment for

plaintiff see Demaine v. Washington South-
ern E. Co., (Va. 1897) 27 S. E. 437; Vance
V. Eavenswood, etc., E. Co., 53 W. Va. 338,

44 S. E. 461.

39. Evidence held sufficient: To support
a verdict for plaintiff for injuries received by
reason of a defect or obstruction of a rail-

road crossing. Georgia, etc., E. Co. v. Parks,
93 Ga. 228, 18 S. E. 652 ; Louisville, etc., E.
Co. V. Pritchard, 131 Ind. 564, 31 N. E. 358,
31 Am. St. Rep. 451; Metzler v. Philadelphia,
etc., R. Co., 28 Pa. Super. Ct. 180. To sup-
port a finding that the crossing was not so

constructed as was reasonably necessary for

the use of the railroad company or reasonably
safe for pedestrians. Elgin, etc., E. Co. v.

Raymond, 148 111. 241, 35 N. E. 729. To sup-

port a finding that defendant was negligent
in permitting the crossing to remain in the
condition in which it was at the time of the
accident. Criss v. Chicago, etc., R. Co., 88
Iowa 741, 55 N. W. 523; St. Louis South-
western R. Co. V. Smith, (Tex. Civ. App.
1908) 107 S. W. 638. To charge defendant
with knowledge of the defect. Retan v. Lake
Shore, etc.,, E. Co., 94 Mich. 146, 53 N. W.
1094, where the defect had existed for several

months; many persons had noticed it; and
several persons before the accident had been
caught in the same way as plaintiff and in

the same defect. To support a finding that
plaintiff was impliedly invited by the com-
pany to use the tracks at that point imposing
on the company the duty of exercising ordi-

nary care in lieping the crossing in repair.

Cowans v. Ft. Worth, etc., E. Co., 40 Tex.
Civ. App. 539, 89 S. W. 1116.
Existence of highway.— Testimony of wit-

nesses that they were acquainted with the

highway at the crossing before the railroad

was built and that it was traveled then is at
least prima fade evidence that the railroad

was constructed over the highway so as to

impose upon the company the statutory duty
of restoring it to its former condition; an
introduction of the record of the laying out
of the highway not being necessary in the

absence of testimony to the contrary. Sut-

ton V. Chicago, etc., E. Co., 98 Wis. 157, 73
N. W. 993.

That others had passed over the crossing
does not show that it was in a safe condi-
tion. Sasnofski v. Lake Shore, etc., E. Co.,

134 Mich. 72, 95 N. W. 1077.

40. Evidence held sufficient: To support
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gates, or flagnien ^' at the crossing. Defendant's negligence may be proved like

any other fact by circumstantial evidence, and direct, positive evidence is not

necessary.^ To fix liability upon defendant, however, upon the ground of negli-

gence there must be proof of the essential facts constituting such negligence,^^

and this proof must consist of some reasonable evidence of weU-defined acts of

negligence.** A mere probabiUty or possibility that someone was wanting in

care is not sufficient to justify a finding of neghgence,^^ unless such probability

or possibility is based upon rational grounds and is supported by the facts proved.*"

It is not sufficient if such probability or inference is based upon any inference

a verdict for plaintiff for injury caused by a
train running at an unlawful speed. Piper
!;. Chicago, etc., R. Co., 77 Wis. 247, 46 N. W.
165. To show tliat the train in running at a
rate of speed of thirty-five miles an hour at
the place in question was negligently ope-

rated. Bilton f. Southern Pac. R. Co., 148
Cal. 443, 83 Pac. 440.

Evidence held insufficient to sustain a com-
plaint for running at a dangerous rate of

speed without giving proper notice see Mc-
Cain V. Louisville, etc., R. Co., 18 S. W. 537,

13 Ky. L. Rep. 809.

That the train did not stop until it was
three hundred yards past the crossing at
which it caused the injury complained of is

not by itself sufficient evidence that the train

passed the crossing at an unreasonable rate

of speed. Tully v. Fitohburg R. Co., 134
Mass. 499.
Where the view is obstructed, evidence that

the train causing the injuries ran three hun-
dred feet past the crossing before it stopped
is sufficient to justify a finding that forty

miles per hour was an unreasonable rate of

speed at that crossing. Hicks v. New York,
etc., R. Co., 164 Mass. 424, 41 N. E. 721, 49
Am. St. Rep. 471.

Testimony that the train could be stopped
within a given distance after the brakes were
applied is of no weight as a basis for showing
negligence in running at a certain rate of

speed at the crossing, when such testimony
is based upon the supposition that the train

was running at a specified rate at a distance

of five hundred and seventy feet from the

crossing, and the only testimony as to the

speed of the train is that it was running at

such specified rate when it reached the cross-

ing after every possible effort had been made
to check its speed while running the inter-

vening distance. Jones v. Lehigh, etc., R. Co.,

202 Pa. St. 81, 51 xVtl. 590.

That an engine was traveling twenty or

thirty miles an hour across a public grade
road in a city where the lawful speed was
six miles an hour is a circumstance from
which the railroad's negligence might reason-

ably be inferred, especially where, in conse-

quence of obstructions to a view of the train,

a person was prevented from seeing a locomo-

tive at any great distance until he came
within about fifty feet of the crossing. Kunz
V. Oregon R. Co., (Oreg. 1907) 93 Pac. 141,

94 Pac. 504.

41. Evidence held insufficient: To sustain

a finding that there was no flagman at the

crossing at the time of the accident. Chicago,

[69]

etc., R. Co. V. Gretzner, 40 111. 74; Taylor v.

Long Island R. Co., 16 K. Y. App. Div. 1, 44

K. Y. Suppl. 820, where six witnesses testi-

fied that they saw the flagman on the cross-

ing giving the signal, while two other wit-

nesses testified that they did not see him at

the time, and another witness testified that

the flagman was not there. To show negli-

gence on the part of defendant in not provid-

ing a gate and gateman at the crossing. Val-
lance v. Boston, etc., R. Co., 55 Fed. 364. To
show that plaintiff was injured while upon
the street at the crossing at which the flag-

man was stationed. Strickland v. New York
Cent., etc., R. Co., 88 N. Y. App. Div. 367, 84
N. Y. Suppl. 655.

Admission of unsafety.— The erection of

gates by a railroad company shortly after an
order passed by the mayor and aldermen of a
city requesting it to erect such gates is com-
municated to the company may be treated as
an admission, unless explained, that the gates

were reasonably necessary for public safety.

Merrigan «. Boston, etc., R. Co., 154 Mass.
189, 28 N. E. 149.

That the stationing of flagmen by defend-
ant was sufficient to warn persons of ap-
proaching danger is not conclusively shown
by the fact that it did not appear that at any
time previous to the accident in question
an accident had occurred at that place.

Quill V. New York Cent., etc., R. Co., 16 Daly
(N. Y.) 313, 11 N. Y. Suppl. 80 [affirmed in
126 N. Y. 629, 27 N. E. 410].
Where gates across a public crossing are

not used after a certain hour in the evening
and no flagman was stationed after that hour,
the inference, if any, to be drawn therefrom
is that after that time such precautions were
unnecessary. Giacomo v. New York, etc., R.
Co., 196 Mass. 192, 81 N. E. 899.

42. Illinois Cent. R. Co. v. Clark, 83 111.

App. 620.

43. Riley v. New York, etc., R. Co., 90
lid. 5.3, 44 Atl. 994.

44. Riley v. New York, etc., R. Co., 90
Md. 53, 44 Atl. 994.

Proof of due care on the part of the person
injured does not of itself show that defendant
was in fault. Shaw v. Boston, etc., R. Co., 8

Gray (Mass.) 45.

45. Atchison, etc., R. Co. v. Morris, 64
Kan. 411, 67 Pac. 837; Riley v. New York,
etc., R. Co., 90 Md. 53, 44 Atl. 994.

46. Atchison, etc., R. Co. v. Morris, 84
Kan. 411, 67 Pac. 837; Lillstrom v. Northern
Pac. R. Co., 53 Minn. 464, 55 N. W. 624, 20
L. R. A. 587.

[X, F, 14, a, (ill), (a)]
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or presumption, and has no immediate connection with or relation to established

facts from which it is made.*^
(b) Place, and Cause of Injury. Circumstantial evidence is sufficient to show

that the injury happened at a railroad crossing,*' over a pubUc highway .'^ That
defendant's negligence was the proximate cause of plaintiff's injury may also

be shown by circumstantial evidence,^ which must be of such strength and char-

47. Gliek v. Kansas City, etc., R. Co., 57
Mo. App. 97.

48. See Louisville, etc., R. Co. r. Roberts,
8 S. W. 459, 10 Ky. L. Rep. 528.
Evidence held sufiScient: To show that

plaintiff was struck at a railroad crossing.

Louisville, etc., R. Co. v. Ueltschi, 97 S. W.
14, 29 Ky. L. Rep. 1136; Louisville, etc., R.
Co. V. Roberts, 8 S. W. 459, 10 Ky. L. Rep.
528; Smedis v. Brooklyn, etc., R. Co., 88
N. Y. 13. To show that the crossing was
within the limits of a city. Mitchell r. St.

Louis, etc., R. Co., 122 Mo. App. 50, 97 S. W.
552. To show that the accident happened at

a point within the corporate limits where
defendant was bound to observe a speed ordi-

nance. Texas, etc., R. Co. v. Ball, 38 Tex.
Civ. App. 279, 85 S. ^Y. 456. To support a
finding that the way at which the collision

occurred w.is i, highway within the meaning
of Mass. Rev. Laws, c. HI, §§ 188, 190, re-

quiring a bell to be rung or whistle blown at
any highway or townway crossed by a rail-

road at the same level. Giacomo c. New
York, etc., R. Co., 196 Mass. 192, 81 N. E.
899. To tupport a finding that plaintiff was
killed at a sidewalk where he had a right to

be. Phillips c. Milwaukee, etc., R. Co., 77
Wis.' 349. 46 N. VV. 543, 9 L. R. A. 521, hold-
ing this to be true where the body of deceased
was found near a sidewalk crossing, and
from tlio blood marks on the track it ap-
peared tliat lie was struck while crossing the
track on the sidewalk, and was dragged sev-
eral feet beyond it, although he was last seen
alive walking through defendant's yards.

Evidence held insufficient to sustain a find-
ing that the accident occurred at a highway
crossing see Reoktenwald v. Erie R. Co., 114
N. Y. App. Div. 490, 99 N. Y. Suppl. 1094;
Tereszko v. New York Cent., etc., R. Co., 90
N. Y. App. Div. 615, 88 X. Y. Suppl. 501;
Ogden V. Pennsylvania R. Co., (Pa. 1889)
16 Atl. 353.

The right of the public to go directly across
a track at a particular place and the assent
of the company thereto, rendering it a public
crossing, may be established by circumstantial
evidence. Houston, etc., R. Co. t'. Adams. 44
Tex. Civ. App. 288, 98 S. W. 222.

49. Baltimore, etc., R. Co. v. Faith, 175
111. 58, 51 N. E. 807 [affirming 71 111. App.
59], holding that evidence that a traveled
public way crossed a railroad track at the
point in question, that cattle-guards had been
constructed in the track on either side of the
way, and that public funds and road labor
had been expended on the road is prima facie
sufficient to establish the existence of a public
way at such point.

50. Lillstrom v. Northern Pac. R. Co., 53
Minn. 464, 55 N". W. 624, 20 L. R. A. 587.

[X, F, 14,e,(m),(A)]

Evidence held sufficient: To sustain a ver-

dict or finding that the injury was due to

the negligence of the railroad company (El-

gin, etc., R. Co. V. Hoadley, 220 111. 462, 77

N. E. 151 [affirming 122 111. App. 165]

;

Stone i\ Boston, etc., R. Co., 72 N. H. 206, 55

Atl. 359; Grerringer v. North Carolina R. Co.,

146 N. C. 32. 59 S. E. 152; Gulf, etc., R. Co.

V. Dolson, 38 Tex. Civ. App. 324, 85 S. W.
444; Ritter i". Chicago, etc., R. Co., 128 Wis.
276, 106 N. W. 1103; Schaidler v. Chicago,

etc., R. Co., 102 Wis. 564, 78 N. W. 732;

Heath v. Stewart, 90 Wis. 418, 63 N. W.
1051), although plaintiff's evidence was di-

rectly contradicted in every essential par-

ticular (Link V. Philadelphia, etc., R. Co.,

165 Pa. St. 75, 30 Atl. 820, 822). To sus-

tain a finding that plaintiff was injured as a

proximate result of defendant's failure to give

due warning of an approaching train back-

ing over the crossing. Union Pac. R. Co. v.

Connolly, 77 Nebr. 254, 109 N. W. 368. To
justify a finding that deceased was struck

by a passenger train at the crossing. Chi-

cago, etc., R. Co. V. Gunderson, 174 111. 495,

51 N. E. 708 [affirming 74 111. App. 356].

To show that the injuries arose from a col-

lision between defendant's train and plain-

tiff's vehicle. Hintz r. Michigan Cent. R.

Co., 140 Mich. 565, 104 N. W. 23. To justify

a finding that the unlawful speed of defend-

ant's train was the proximate cause of the

injury. Warmsley v. Cleveland, etc., R. Co.,

41 Ind. App. 147, 82 N. E. 490, 83 N. E.

640; Illinois Cent. R. Co. v. Watson, (Miss.

1905) 39 So. 69; Stotler v. Chicago, etc., R.

Co., 200 Mo. 107, 98 S. W. 509. To justify

the jury in inferring that defendant's negli-

gence in frightening plaintiff's horse was the

proximate cause of the injury. Hinchman v.

Pere Marquette R. Co., 136 Mich. 341, 99

N. W. 277. 65 L. R. A. 552.

Evidence held insufficient: To show that

the injury was caused bv the railroad com-
pany's negligence generallv (Custer v. Balti-

more, etc., R. Co., 19 Pa'. Super. Ct. 365) ;

in failing to give the proper signals (Bryant
V. Southern R. Co., 137 Ala. 488, 34 So. 562) ;

or in failing to stop its engine sooner than
it did (Kearns v. Southern R. Co., 139 N. C.

470, 52 S. E. 131). To sustain a verdict or

finding that the death of a person killed by a
railroad train while driving over a railroad

crossing was due to his being delayed or held

on the crossing by reason of a defect thereon.

Chicago, etc., R. Co. v. Donaldson, 157 Fed.

821, 85 C. C. A. 185. To show that the in-

jury was caused bj' a failure to keep a pas-

sageway over the tracks in proper repair.

Gladney v. Pennsylvania R. Co., (N. J. 1907)

67 Atl. Ill; Piver r. Pennsvlvania R. Co., 74
N. J. L. 619, 67 AtL 109," 70 Atl. 834. To
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acter as to warrant an inference or reasonable probability, from the facts proved,

that defendant's negligence caused the injury; ^^ and such evidence is not sufficient

if it merely raises a surmise or conjecture that such was the fact," as where the

inference or probability that the injury was caused by defendant's negligence

has no immediate connection with, or relation to, the established facts from which

it is made.^'

(c) Lights, Signals, or Lookouts From Trains. The fact that defendant's

engine or train was not operated with proper lights, signals, or lookouts on

approaching a crossing need not be proved by direct and positive testimony,

but may be sufficiently shown by the circumstances existing at the time.^* The
failure of defendant's trains to give the proper signals on approaching a crossing

may be sufficiently shown by circumstantial evidence.^ All other things being

equal the positive testimony of witnesses that the proper signals were given at

the time of the accident is, as a general rule, entitled to greater weight and can-

not be overcome by the negative testimony of witnesses that they did not hear

show that the injury was caused by a de-

fective bridge. Gardinier v. New York Cent.

E. Co., 103 N. Y. 674, 9 N. E. 182.

51. Lillstrom v. Northern Pac. R. Co., 53
Minn. 4G4, 55 N. W. 624, 20 L. R. A. 587;
Kearns v. Southern R. Co., 139 N. C. 470, 52
S. E. 131.

52. Kearns i'. Southern E. Co., 139 N. C.

470, 52 S. E. 131.

53. Click V. Kansas City, etc., R. Co., 57
Mo. App. 97 ; Vallance v. Boston, etc., R. Co.,

55 Fed. 364. See also Kearns v. Southern
R. Co., 139 N. C. 470, 52 S. E. 131.

54. Evidence held sufficient: To show neg-
ligence of defendant in failing to keep a
proper lookout. Battishill v. Humphreys, 64
Mich. 514, 38 N. W. 581; Schleiger v. North-
ern Terminal Co., 43 Oreg. 4, 72 Pac. 324;
Houston, etc., E. Co. i'. Kauflfmann, (Tex.
Civ. App. 1907) 101 S. VV. 817. To justify
a finding that the peril of the person injured
was discovered in time to avoid the injury.
Farrell v. Chicago, etc., R. Co., 123 Iowa
690, 99 N. W. 578. To sustain findings that
defendant's employees had knowledge that
plaintiflF was on the track prior to the injury,
and that defendant's rules required that an
employee should be stationed at the end of
the car nearest the street to see that the
track was clear before giving the signal to
move. Galveston, etc., R. Co. v. Fry, 37
Tex. Civ. App. 552, 84 S. W. 664. To show
that the whistle was not negligently blown.
Houston, etc., R. Co. v. Carruth, (Tex. Civ.

App. 1899) 50 S. W. 1036. To show that,

although a running switch was a, remote
cause of the accident, the direct cause was
the failure of the brakeman who was sent to
the public street crossing over which the
running switch had been made to give the
warning he was sent there to give. Mitchell
V. Illinois Cent. R. Co., 110 La. 630, 34 So.

714, 98 Am. St. Rep. 472.
55. Illinois Cent., etc., R. Co. v. Slater, 129

111. 91, 21 N. E. 575, 16 Am. St. Rep. 242, 6
L. R. A. 418.

Evidence held sufScient: To sustain a ver-
dict for plaintiff on the ground that defend-
ant failed to give the proper signals. Corbs
V. Michigan Cent. R. Co., 144 Mich. 73, 107

N. W. 892 ; Smith v. Lehigh Valley R. Co., 61

N. Y. App. Div. 46, 69 N. Y. Suppl. 1112

[reversed on other grounds in 170 N. Y. 394,

63 N. E. 338] ; Anderson v. New York, etc.,

E. Co., 2 Silv. Sup. (N. Y.) 9, 6 N. Y. Suppl.

182 [affirmed in 125 N. Y. 701, 26 N. E.

752]. To justify a finding of negligence on
the part of tlie railroad company in failing

to give the proper signals. Chicago, etc., R.
Co. V. Ryan, 70 111. 211; Louisville, etc., R.
Co. V. Ueltschi, 97 S. W. 14, 29 Ky. L. Rep.

1136; Lamoureux i'. New York, etc., R. Co.,

169 Mass. 338, 47 N. E. 1009; Galveston, etc.,

R. Co. V. Tirres, 33 Tex. Civ. App. 362, 76

S. W. 806. To raise an inference that if the

statutory signals had been given, the wit-

nesses would have heard them. Rogers v.

West Jersey, etc., R. Co., 75 N. J. L. 568, 68

Atl. 148. To justify a finding that defend-

ant's negligence in failing to give the proper
signals was the cause of (Cooper v. Los An-
geles Terminal R. Co., 137 Cal. 229, 70 Pac.

11; Voak V. Northern Cent. R. Co., 75 N. Y.

320; Dougherty v. Chicago, etc., R. Co., 20
S. D. 46, 104 N. W. 672) or contributed to

the injury (Brusseau r. New York, etc., R.
Co., 187 Mass. 84, 72 N. E. 348). To show
that the persons in charge of the train gave
a proper and sufficient notice of its approach.

Columbia, etc., R. Co. v. State, 105 Md. 34,

65 Atl. 625.

Evidence held insufScient : To justify a ver-

dict or judgment for plaintiff on the ground
of negligence on the part of defendant in

failing to give the proper signals. Miller v.

New York Cent., etc., E. Co., 66 N. Y. App.
Div. 114, 72 N. Y. Suppl. 863; Culhane v.

New York Cent., etc., R. Co., 67 Barb. (N. Y.)

5C2; Jones V. Lehigh, etc., E. Co., 202 Pa.

St. 81, 51 Atl. 590. To sustain a finding that

the proper signals were not given. Eissing

V. Erie R. Co., 73 N. J. L. 343, 63 Atl. 856

;

Du Boise v. New York C^nt., etc., R. Co., 88

Hun (N. Y.) 10. 34 N. Y. Suppl. 279;

Blake v. Canadian Pac. R. Co., 17 Ont.

177.

Evidence that the engiBe bell was ringing

after the accident is not proof that it was
ringing before. Eissing v. Erie E. Co., 73
N. J. L. 343, 63 Atl. 856.

[X, F, 14, e, (in), (c)]
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such signals,^" especially where a greater number of credible witnesses testify to

the fact that the signals were given." This rule, however, is not a conclusive

one but may be greatly modified in a given case by the character and interest

of the witnesses, their means of knowledge, manner of testifying, and other cir-

cumstances.^* If the attention of the negative witnesses is specially directed

to the fact, or it can be legitimately inferred that they were alert and were in a

position to have heard the signals had they been given, their testimony that the

signals were not given is not necessarily weaker than the opposing positive testi-

mony that they were given, but generally is of as much value as the testimony

of those that they were sounded,^" and may indeed be entitled to more weight

56. Iowa.— Annaker v. Chicago, etc., R.
Co., 81 Iowa 267, 47 N. W. 68.

Kansas.— Missouri Pac. R. Co. v. Moffatt,
56 Kan. 667. 44 Pac. 607.

New York.— Rainey r. Xew York Cent.,

etc., R. Co., 68 Hun 495, 23 N. Y. Suppl. 80.

Utah.— Olaen v. Oregon Sliort Line, etc., R.
Co., 9 Utah 129, 33 Pac. 623.

Wisconsin.— Urbanek v. Chicago, etc., R.
Co., 47 Wis. 59, 1 N. W. 464.

United States.— Griffith v. Baltimore, etc.,

R. Co., 44 Fed. 574.
See 41 Cent. Dig. tit. " Railroads," § 1142.

But compare Ohio, etc., R. Co. v. Buck,
130 Ind. 300, 30 N. E. 19 ; Cleveland, etc., R.

Co. V. Wuest, 40 Ind. App. 693, 82 K. E. 986,

41 Ind. App. 210, 83 N. E. 620; Cleveland,

etc., R. Co. V. Schneider, 40 Ind. App. 524, 82
ISr. E. 538.

Positive and negative testimony generally
see EvroENCE, 17 Cyc. 800 et seq.

Evidenee held insufficient to support a ver-

dict or finding for plaintiff as based upon
the comparative weight of positive and nega-

tive testimony see Eissing r. Erie R. Co., 73

N. J. L. 343, 63 Atl. 856; Frank v. Penn-
sylvania R. Co., (N. J. Sup. 1903) 55 Atl.

691; Smith v. New York Cent., etc., R. Co.
41 N. Y. App. Div. 614, 58 N. Y. Suppl. 63
Seibert v. Erie R. Co., 49 Barb. (N. Y.) 583
Ward V. Richmond, etc., R. Co., 43 Fed. 422.

The positive testimony of a single witness
whose credibility is unimpeached that he
heard the signals given will ordinarily out-

weigh that of a number of equally credible

witnesses who with the same opportunity
testify that they did not hear such signals.

Southern R. Co. v. Bryant, 95 Va. 212, 28
S. E. 183.

57. Bond v. Lake Shore, etc., R. Co., 128
Mich. 577, 87 N. W. 755; Durkee v. Dela-
ware, etc.. Canal Co., 88 Hun (N. Y.) 471,
34 N. Y. Suppl. 978; VVellbrock v. Long
Island R. Co., 31 Misc. (N. Y.) 424, 65 N. Y.
Suppl. 592.

Cenclusiveness of evidence.— Where four-
teen witnesses testified that the signals were
given and nine testified that they did not
hear the signals, it was held that the fact that
these duties were performed was conclusively
established. Keiser v. Lehigh Valley R. Co.,

212 Pa. St. 409, 61 Atl. 903, 108 Am. St.

Rep. 872.

Mere scintilla of evidence.— So it ha.9 been
held that the simple statement of plaintiff

that he did not hear any whistle or bell is a
mere scintilla of evidenee as against the

[X, F, 14, e, (in), (c)]

positive testiaiony of six other witnesses who
did hear them. Hauser v. Central R. Co., 147

Pa. St. 440, 23 Atl. 766.

58. Scott V. Pennsylvania R. Co., 9 N. Y.

Suppl. 189 [reversed on other grounds in 130

N. Y. 679, 29 N. E. 289]; Urbanek !;. Chi-

cago, etc., R. Co., 47 Wis. 59, 1 N. W. 464.

59. Illin-ois.— Rockford, etc., R. Co. v. Hill-

mer, 72 III. 235, holding that the testimony
of witnesses that they were in a situation to

have heard a bell rung or whistle sounded if

there had been any rung or sounded and that

they did not hear any cannot be regarded as

negative testimony.
Iowa.— Mackerall v. Omaha, etc., R. Co.,

Ill Iowa 547, 82 N. W. 975 (holding that
the testimony of witnesses who were near a
train at the time of the accident that they
heard neither the whistle nor bell until the
train passed the crossing is not merely nega-
tive, but is sufficient to show that the proper
signals were not given) ; Annaker v. Chicago,

etc., R. Co., 81 Iowa 267, 47 N. W. 68.

Kansas.— Missouri Pac. R. Co. v. Johnson,
44 Kan. 660, 24 Pac. 1116; Kansas City, etc.,

R. Co. V. Lane, 33 Kan. 702, 7 Pac. 587.

Missouri.— Yoiuig v. Missouri, etc., R. Co.,

72 Mo. App. 263, holding that where two
witnesses, each of whom was at a favorable

point for observation and who seem to have
been giving special attention to the matter,

testify that they heard no signals, the evi-

dence, although to a certain extent of a nega-

tive character, is sufficient to take the ques-

tion to the jury.

^"e^(•. York.— Rainey v. New York Cent.,

etc., R. Co., 68 Hun 495, 25 N. Y. Suppl. 80.

Pennsylvania.— Jones r. Lehigh, etc., R.

Co., 202 Pa. St. 81, 51 Atl. 590, holding that

the testimony of a witness who was listening

that he did not hoar is not of a purely

negative character.

Virginia.^- Sonthevn R. Co. V. Bryant, 95

Va. 212, 23 S. E. 183.

Wisconsin.— Eilert ih Green Bay, etc., E.

Co., 48 Wis. 606, 4 N. W. 769; Urbanek V.

Chicago, etc., R. Co., 47 Wis. 59, 1 N. W.
464, holding this rule to apply where persons

testifying that no whistle was blown by an
approaching train were in full view of it, and
had their attention directed to it, while those

testifying that a whistle was blown were less

favorably situated to acquire positive knowl-
edge.

See 41 Cent. Dig. tit. " Railroads," § 1142.
But compare Evison v. Chicago, etc., R.

Co., 45 Minn. 370, 48 N. W. 6, 11 L. R. A.
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than the latter.'" Where there is no evidence that proper signals were given,

the testimony of a single witness may be sufficient to show that they were not
given/'

(d) Contribidory Negligence — (1) In General. Except where there were
eye-witnesses to the accident, and direct and positive testimony on the subject

is possible/^ it is not required that the question of contributory negligence should

be proved by direct testimony; but it is sufficient if facts and circumstances are

shown from which there might be a reasonable inference of due care/' or want

434, holding that testimony of a fireman
whose duty it is to ring the bell when the
engine is in motion " that, although he had
no independent recollection of ringing it on
a certain occasion, yet it was his uniform
and invariable habit to ring it, so that it had
become second nature with him to do so, and
that from these facts he was able to state
positively that he did ring it on the occasion
referred to," is sufficient to justify the jury
in finding that the bell w^as rung notwith-
standing the testimony of other witnesses
that they were in position to have heard it

if it had been rung, and that it was not
rung.

Evidence held sufficient to support a ver-
dict for plaintiff, based on th« negligence of

a railroad company in not causing the proper
signals to be given, as shown by positive and
negative testimony see Maricopa, etc., R. Co.
V. Dean, 7 Ariz. 104, 60 Pac. 871; Hughes !).

Chicago, etc., E. Co., 88 Iowa 404, 55 N. W.
470; Tucker v. Boston, etc., E. Co., 73 N. H.
132, 59 Atl. 943; Westervelt r. New York
Cent., etc., E. Co., 86 N. Y. App. Div. 316, 83
N. Y. Suppl. 827 (holding that where de-

fendant introduced no evidence of any signal
of the approach of a train to a crossing, and
two witnesses having no relation to either
party who were sufficiently close to the train
to have heard a whistle or bell if it had been
sounded testified that they heard neither
whistle nor bell, the evidence was sufficient

to justify a finding of negligence on the part
of defendant) ; McGrath v. New York Cent.,

etc., E. Co., 1 Thomps. & C. (N. Y.) 243;
Perkins v. Bufifalo, etc., R. Co., 10 N. Y.
Suppl. 356 [affirmed in 125 N. Y. 776, 27
N. B. 409] ; International, etc., R. Co. v.

Dalwigh, (Tex. Civ. App. 1898) 48 S. W.
527.

Testimony of witnesses who do not show
that they would likely have heard the sig-

nals if sounded that they did not hear them
is not sufficient to show that the signals were
not given. Ohio, etc., E. Co. v. Eeed, 40 111.

App. 47; Hubbard v. .Austin, etc., E. Co., 159
Mass. 320, 39 N. E. 459; Clark v. New York
Cent., etc., R. Co., 17 Misc. (N. Y.) 113, 40
N. Y. Suppl. 730.

The rule of comparative value does not ap-
ply where witnesses testify positively to the
fact that the signals were given and other
witnesses testify positively to the fact that
they were not given, and the only question
is as to which side, under all the circum-

stances, the greater credit is due. Eacine v.

Erie R. Co., 69 N. Y. App. Div. 437, 74 N. Y.

Suppl. 977, holding that where plaintiff's

witnesses, for the most part disinterested.

testify positively that no whistle was sounded
or bell rung and defendant's witnesses equally

entitled to be believed testify positively to

the contrary, a judgment for plaintifi' will

not be disturbed.

60. Browne v. New York Cent., etc., E.
Co., 87 N. Y. App. Div. 206, 83 N. Y. Suppl.

1028, 13 N. Y. Annot. Cas. 409 [affirmed in

179 N. Y. 582, 72 N. E. 1140] (holding that,

although the engineer and fireman on the
locomotive which caused the injury testified

that its bell was rung and its whistle sounded
as it approached the crossing, there is suffi-

cient evidence for the jury to find that such
signals were not given in the testimony of

one who was one hundred and fifty feet away
and saw the accident and observed and de-

tailed all the circumstances and testified that
he did not hear the bell rung or the whistle

blown, although stating that he was not pay-
ing any attention to the bell) ; Smith v. Eio
Grande, etc., E. Co., 9 Utah 141, 33 Pac. 626.

61. Sohwarz v. Delaware, etc., E. Co., 218
Pa. St. 187, 67 Atl. 213 (holding that where
a witness testified that he was near a railroad

crossing and was listening for an approach-
ing train and that he heard no whistle, his
testimony if believed is proof that no whistle
was sounded ) ; Haverstick v. Pennsylvania R>
Co., 171 Pa. St. 101, 32 Atl. 1128.

62. Wieland v. Delaware, etc.. Canal Co.,

167 N. Y. 19, 60 N. E. 234, 82 Am. St. Rep.
707 [reversing 42 N. Y. App. Div. 627, 59
N. Y. Suppl. 1117] ; McSorley v. New York
Cent., etc., R. Co., 60 N. Y. App. Div. 267, 70
N. Y. Suppl. 10.

Where direct and positive testimony is

possible a mere inference from the surround-
ing circumstances will not amount to ade-

quate and preponderating proof of the ab-

sence of contributory negligence. Seidman v.

Long Island E. Co., 104 N. Y. App. Div. 4,.

93 N. Y. Suppl. 209.

63. Chicago, etc., E. Co. v. Gunderson, 174
111. 495, 51 N. E. 708 [affirming 74 111. App..

356]; Chicago, etc., E. Co. v. Carey, 115 111.

115, 3 N. E. 519; St. Louis, etc., R. Co. v.

Eawley, 106 111. App. 550; Wieland v. Dela-

ware, etc.. Canal Co., 167 N. Y. 19, 60 N. E.

234, 82 Am. St. Eep. 707 [reversing 42 N. Y.
Suppl. 627, 59 N. Y. Suppl. 1117]; Wiwirow-
ski V. Lake Shore, etc., E. Co., 124 N. Y. 420,.

26 N. W. 1023 [reversing 58 Hun 40, 11 N. Y.
Suppl. 361]; McSorley v. New York Cent.,

etc., E. Co., 60 N. Y. App. Div. 267, 70 N. Y.

Suppl. 10.

Evidence held sufficient to show that the

person injured was free from contributory

negligence see Elgin, etc., R. Co. v. Hoadley,.

220 111. 462, 77 N. E. 151 [affirming 122 IlL

[X, F, 14. e, (m), (d), (1)]
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of due care/* on the part of the person injured. It has been held, however, that
it is only where the accident results in death and where there are no eye-witnesses

of the occurrence, °^ or where the danger is so remote that if seen it nevertheless

may be disregarded in the exercise of proper care,°° that freedom from contribu-

tory negUgence may be estabUshed by circumstantial evidence. These rules apply

to evidence tending to show whether or not the person injured exercised proper

care in crossing where his view or hearing was obstructed," or in rehance on

App. 165] ; Pittsburg, etc., R. Co. v. Robaon,
204 111. 254, 68 N. E. 468; Chicago, etc., R.
Co. J). Carey, 115 111. 115, 3 N. E. 519; Clii-

cago Great Western R. Co. v. Molian, 88 111.

App. 151 [affi/rmed in 187 111. 281, 58 N. E.
395] ; Baltimore, etc., R. Co. v. Rosborougli,
40 Ind. App. 14, 80 N. B. 869; Louisville,
etc., R. Co. V. Ueltschi, 97 S. W. 14, 29 Ky.
L. Rep. 1136; Chesapeake, etc., R. Co. v.

Clark, 74 S. W. 705, 25 Ky. L. Rep. 150;
Shepard v. Lewiston, etc., R. Co., 101 Me.
591, 65 Atl. 20; Illinois Cent. R. Co. v. Wat-
son, (Miss. 1905) 39 So. 69; Union Pac. R.
Co. l: Connolly, 77 Nebr. 254, 109 N. W.
368; Sherwood v. New York Cent., etc., R.
Co., 120 N. Y. App. Div. 639, 105 N. Y.
Suppl. 547 (crossing track in automobile)

;

Gerringer v. North Carolina R. Co., 146
N. C. 32, 59 S. E. 152; St. Louis Southwest-
ern R. Co. V. Moore, (Tex. Civ. App. 1908)
107 S. W. 058 (driver of team); St. Louis
Southwestern R. Co. v. Smith, (Tex Civ.
App. 1908) 107 S. W. 638 (in stepping in
hole in bridge) ; Gulf, etc., R. Co. v. Dolson,
38 Te.x. Civ. App. 324, 85 S. W. 444; Inter-
national, etc., R. Co. V. Dalwigh, (Tex. Civ.

App. 1898) 48 S. W. 527; Schaidler v. Chi-
cago, etc., R. Co., 102 Wis. 564, 78 N. W.
732.

Evidence held insufScient to show that the
person injured was free from contributory
negligence see Briggs v. Boston, etc., E. Co.,

188 Mass. 463, 74 N. E. 667; Wright v. Bos-
ton, etc., E. Co., 74 N. H. 128, 65 Atl. 687, 8

L. R. A. N. S. 832 ; Wieland v. Delaware, etc..

Canal Co., 167 N. Y. 19, 60 N. E. 234, 82
Am. St. Rep. 707 [reversing 42 N. Y. App.
Div. 627, 59 N. Y. Suppl. 1117]; Meinrenken
V. New York Cent., etc., R. Co., 92 N. Y.
App. Div. 618, 86 N. Y. Suppl. 1075, 103
N. Y. App. Div. 319, 92 N. Y. Suppl. 1015;
Martin v. New York Cent., etc., R. Co., 30
Misc. (N. Y.) 691, 64 N. Y. Suppl. 364 [af-

firmed in 53 N. Y. App. Div. 650, 66 N. Y.
Suppl. 1137].
An inference of due care may not be drawn

simply from a presumption that a person ex-

posed to danger will exercise care and pru-

dence in regard to his own safety. Wiwirow-
ski V. Lake Shore, etc., R. Co., 124 N. Y. 420.

26 N. E. 1023 [reversing 58 Hun 40, li

N. Y. Suppl. 361].

That the person injured was familiar with
the crossing and was of careful and sober
habits is sufficient to justify a finding that
he was in the exercise of due care at the
time of the accident. Illinois Cent. R. Co. v.

Nowicki, 148 111. 29, 35 N. B. 358 [affirming

46 III. App. 566]; McNulta u. Lockridge, 32
111. App. 86. .See also Cleveland, etc., E. Co.

V. Oliver, 83 111. App. 64.

[X, F. 14, e, (ni), (d), (1)]

When from all the circumstances nothing
is found to which negligence of plaintiff can
fairly be imputed, the mere absence of fault

may justify the jury in finding due care on
his part. Lyman v. Boston, etc., R. Co., 66
N. H. 200, 20 AtL 976, 11 L. R. A. 364.

Instinct of self-preservation as proof.

—

Freedom from contributory negligence is not
proven by presenting no evidence thereon and
relying on plaintiflf's instinct of self-preser-

vation as proof that he exercised due care;

the absence of evidence of what he did at

the time cannot be supplied by conjecture or

by the theory that the instinct of self-preser-

vation is evidence that his acts were those of

an ordinarily prudent person. Wright t).

Boston, etc., R. Co., 74 N. H. 128, 65 Atl.

687, 8 L. R. A. N. S. 32.

64. Evidence held sufScient to show that
the person injured was guilty of contribu-

tory negligence see Baltimore, etc., R. Co. v.

State, 73 Md. 526, 24 Atl. 14; Gaffney v.

New York Cent., etc., R. Co., 123 N. Y. App.
Div. 674, 108 N. Y. Suppl. 169; Seaboard,
etc., R. Co. V. Vaughan, 104 Va. 113, 51 S. E.

452.

Evidence held insufficient: To show that
the person injured was guilty of contributory
negligence. Clampit !'. Chicago, etc., E. Co.,

84 Iowa 71, 50 N. W. 073. To show contribu-

tory negligence suflSeiently to warrant a re-

versal of a judgment for plaintiff on appeal.

Maricopa, etc., R. Co. v. Dean, 7 Ariz. 104,

60 Pac. 871. To conclusively establish that

a boy eleven years of age was guilty of con-

tributory negligence when injured while
crossing defendant's track on a public high-

way. Olsen V. Minneapolis, etc., R. Co., 102
Minn. 395, 113 N. W. 1010. To affirmatively

show as a matter of law that plaintiff was
guilty of gross or wilful negligence within
Mass. Pub. St. (1882) ^. 112, § 213. Kenny
V. Boston, etc., R. Co., 188 Mass. 127, 74
N. E. 309.

That the person injured was found outside

the street limits does not of itself show con-

tributory negligence. Hassenyer v. Michigan
Cent. R. Co., 48 Mich. 205, 12 N. W. 155, 42
Am. Rep. 470.

65. Seidman v. Long Island R. Co., 104
N. Y. App. Div. 4, 93 N. Y. Suppl. 209

66. Seidman v. Long Island R. Co., 104
N. Y. App. Div. 4, 93 N. Y. Suppl. 209.

67. Evidence held sufficient where view or

hearing was obstructed: To support a verdict

for plaintiff as being free from contributory
negligence in looking and listening. Davis v.

Kansas City Belt_ R. Co., 46 Mo. App. 180.

To support a finding that the person injured
took the proper precautions before crossing.

Louisville, etc., Consol. R. Co. v. Kelly, 6
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precautions on the part of the railroad company,"' or on the directions of its

employees.""

(2) Duty to Stop, Look, and Listen. The fact of an injured person's free-

dom from contributory negUgence in stopping, looking, or listening before going

on a crossing should be proved by direct and positive testimony where possible,"

as where there were eye-witnesses of the occurrence.'^ But where there is no
direct and positive testimony as to such fact," as where the injured person is

dead and there were no eye-witnesses of the occurrence," or where the injured

person could not for any reason have seen the train and he failed to look because
of such circumstance,'* his freedom from contributory negligence in stopping,

looking, or hstening may be proved by circumstantial evidence,'^ as by evi-

Ind. App. 545, 33 N. E. 1103; Shaber v. St.

Paul, etc.,. E. Co., 28 Minn. 103, 9 N. W. 575

;

Nash V. New York Cent., etc., E. Co., 51
Hun (N. Y.) 594, 4 N. Y. Suppl. 525 [re-

versed on other grounds in 125 N. Y. 715,

26 N. E. 266] ; Parshall v. New York, etc., E.
Co., 21 N. Y Suppl. 334; Stott v. New York,
etc., E. Co., 21 N. Y, Suppl. 353; Larkin v.

New York, etc., E. Co., 19 N. Y. Suppl. 479
[affirmed in 138 N. Y. 634, 33 iV. E. 1084]

;

Hermans v. New York Cent., etc., E. Co., 17

N. Y. Suppl. 319 [affirmed in 137 N. Y. 558,

33 N. E. 337]; Heath v. Stewart, 90 Wis.

418, 63 N. W. 1051.
Evidence held insufficient where view or

hearing was obstructed to show that the per-

son injured was free from contributory negli-

gence see Bremiller v. Buffalo, etc., R. Co.,

90 Hun (N. Y.) 226, 35 N. Y. Suppl. 561.

68. Evidence held sufEcient to show that
the person injured was not guilty of con-

tributory negligence in relying on precautions
on the part of the railroad company see

Lamoureux v. New York, etc., R. Co., 169
Mass. 338, 47 N. E. 1009; Donovan v. Long
Island E. Co., 67 Hun {N. Y.) 73, 22 N. Y.
Suppl. 62; Skinner v. Prospect Park, etc., R.
Co., 22 N. Y. Suppl. 30 [afp/rmed in 140 N. Y.
621, 35 N. E. 891].

69. Boyce v. Chicago, etc., R. Co., 120 Mo.
App. 168, 96 S. W. 670, evidence sufficient to

sustain a finding that defendant's brakeman
told plaintiff that she might pass between
the parts of the train which caused the in-

jury. See Bayley v. Eastern E. Co., 125

Mass. 62.

70. Seidman v. Long Island E. Co., 104
N. Y. App. Div. 4, 93 N. Y. Suppl. 209.

Where plaintiff could have seen the ap-

proaching train, and he testifies that he
actually looked for it, and concededly heard
its noise, it is incumbent on him to testify

expressly as to whether or not he saw the

train, and his freedom from contributory
negligence as dependent upon that fact can-

not be established by circumstantial evi-

dence. Seidman v. Long Island E. Co., 104
N. Y. App. Div. 4, 93 N. Y. Suppl. 209.

Contradictory testimony.— Where upon all

the testimony plaintiff is entitled to recover,

the mere fact that his own testimonyis con-

tradictory as to whether he stopped just be-

fore he attempted to cross should not bar a,

recovery, as the most that can be said is

that such way of testifying may be due to
Hs confusion which existed at the time of

the accident. Baker v. Kansas City, etc., R.
Co., 147 Mo. 140, 48 S. W. 838.
71. Eainey v. New York Cent., etc., E. Co.,

68 Hun (N. Y.) 495, 23 N. Y. Suppl. 80.

Evidence held insufScient to sustain the
burden of showing that deceased was free

from contributory negligence see Eainey v.

New York Cent., etc., R. Co., 68 Hun (N. Y.)
495, 23 N. Y. Suppl. 80.

72. Tucker v. Boston, etc., E. Co., 73 N. H.
132, 59 Atl. 943.

73. Seidman v. Long Island E. Co., 104
N. Y. App. Div. 4, 93 N. Y. Suppl. 209.

74. Seidman v. Long Island E. Co., 104
N. Y. App. Div. 4, 93 N. Y. Suppl. 209.

Evidence held sufficient to sustain a special
finding that if deceased while approaching
the track had looked he would not have been
able to have seen the train from the time he
passed an obstruction to his view until he
reached the crossing (see Pratt v. Chicago,
etc., R. Co., 107 Iowa 287, 77 N. W. 1064) ;

or to sustain a finding that plaintiff could
not see the train while between twenty and
forty feet from the crossing (Hughes f. Chi-
cago, etc., R. Co., 88 Iowa 404, 55 N. W.
470).

75. Seidman v. Long Island R. Co., 104
N. Y. App. Div. 4, 93 N. Y. Suppl. 209;
Du Boise v. New York Cent., etc., R. Co., 88
Hun (N. Y.) 10, 34 N. Y. Suppl. 279.
Evidence held sufficient: To sustain a ver-

dict for plaintiff notwithstanding the issue
as to contributory negligence in looking and
listening. Kansas City, etc., R. Co. v. Weeks,
135 Ala. 614, 34 So. 16; Towns v. Rome, etc.,

R. Co., 4 Silv. Sup. (N. Y.) 332, 8 N. Y.
Suppl. 137 [affirmed in 124 N. Y. 642, 27
N. E. 412]. To support a, finding of freedom
from contributory negligence in such respect.
Chicago, etc., K. Co., v. Grunderson, 174 111.

495, 51 N. E. 708 [affwming 74 111. App. 356]

;

Lyman v. Boston, etc., E. Co , 66 N. H. 200,
20 Atl. 976, 11 L. E. A. 364; Central Texas,
etc., E. Co. V. Gibson, 35 Tex. Civ. App. 66,
79 S. W. 351; St. Louis, etc., R. Co. v. Car-
wile, 28 Tex. Civ. App. 208, 67 S. W. 160.

Evidence held sufficient on demurrer to
evidence to show freedom from contributory
negligence see Missouri, etc., R. Co. v. Young,
8 Kan. App. 525, 56 Pac. 542.
Evidence held insufficient to show freedom

from contributory negligence in stopping,
looking, or listening see Lake Erie, etc., R.
Co. V. Stick, 143 Ind. 449, 41 N. E. 365;
Cleveland, etc., R. Co. v. Coflfman, 30 In4

[X,F, 14, e,(iii),(D),(2)]
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dence that he was familiar with the crossing and that it was his habit and
custom to stop, look, and listen for trains when approaching the crossuig where
the accident occurred." Testimony that the person injured looked and listened

before crossing is legally insufficient to estabUsh freedom from contributory
neghgence where it appears that it was physically impossible not to see or hear
if he had looked or hstened,'' since such testimony is incredible as a matter of

law," although uncontradicted by the direct testimony of other witnesses,'* and
does not even create a conflict of evidence.'^ That the person injured was guilty

of contributory neghgence in failing to stop, look, or hsten should also be estab-

lished by direct testimony where possible,*' although in its absence circumstan-
tial evidence may be sufficient.*^ But it is only where it appears from the evidence
that he might have seen if he had looked or might have heard if he had listened

that the jury is authorized to find that the person injured did not look and listen.*^

App. 462, 64 N. E. 233, 66 N. E. 179; Wiwi-
rowski V. Lake Shore, etc., R. Co., 124 N. Y.
420, 26 N. E. 1023 [reversing 58 Hun 40, 11
N. Y. Suppl. 361] ; McSweeney v. Erie R.
Co., 93 N. Y. App. Div. 496, 87 N. Y. Suppl.
836; Hatch c. New York Cent., etc., E. Co.,

42 Misc. (N. Y.) 152, 85 N. Y. Suppl. 995
[affirmed in US N. Y. App. Div. 912, 103
N. Y. Suppl. 1128]; Nolan v. New York
Cent., etc., R. Co., 16 N. Y. Suppl. 826;
Fleissner v. New York Cent., etc., R. Co.,

16 N. Y. Suppl. 18; Ft. Worth, etc., E. Co.
V. Wyatt, 35 Tex. Civ. App. 119, 79 S. W.
349.

That another person in company with de-

ceased looked and listened but did not see
or hear the approaching train does not estab-
lish that deceased would have failed also

had he looked and listened. Wiwirowski r.

Lake Shore, etc., E. Co., 124 N. Y. 420, 26
N. E. 1023 [reversing 58 Hun 40, 11 N. Y.
Suppl. 361].

76. Tucker !. Boston, etc., R. Co., 73 N. H.
432. 59 Atl. 943.

77. O'Connor v. New York, etc., R. Co., 189
Mass. 361, 75 N. E. 614.
Where a collision takes place at the mo-

ment when a person goes upon a railroad
track, he cannot recover, no matter what
his testimony may be as to stopping, looking,
and listening, because the fact of the imme-
diate collision conclusively proves that he
did not exercise his senses as to the approach-
ing train. Holden v. Pennsylvania R. Co.,

169 Pa. St. 1, 32 Atl. 103.

78. Chicago, etc., E. Co. t: Kirby, 86 111.

App. 57; Northern Cent. R. Co. v. Medairy,
86 Md. 168, 37 Atl. 796; Dolfini r. Erie R.
Co., 178 N. Y. 1, 70 N. E. 68 [reversing 82
N. Y. App. Div. 643, 81 i\. Y. Suppl. 1124];
Chicago, etc., E. Co. c. Andrews, 130 Fed. 65,
64 C. C. A. 399; Southern R. Co. r. Smith,
86 Fed. 292, 30 C. C. A. 58, 40 L. R. A. 746.

79. Chicago, etc., R. Co. v. Kirby, 86 111.

App. 57.

80. Bloomfield v. Burlington, etc., R. Co.,

74 Iowa 607, 38 N. W. 431.

81. Golinvaux v. Burlington, etc., R.. Co.,

125 Iowa 652, 101 N. W. 465.

Direct testimony held sufficient to show
contributory negligence in failing to look or
listen see Golinvaux v. Burlington, etc., R.
Co., 125 Iowa 652, 101 N. W. 465 ; Britton v.

[X, F, 14, e, (III), (d), (2)]

Michigan Cent. E. Co., 122 Mich. 350, 81

N. W. 253.

82. Hoopes v. Atchison, etc., R. Co., 72
Kan. 422, 83 Pac. 987; Potter v. Pere Mar-
quette E. Co., 140 Mich. 362, 103 N. W. 808;
Drain v. St. Louis, etc., R. Co., 86 Mo. 574
[reversing 10 Mo. App. 531].
Evidence held sufficient to show that plain-

tiff was guilty of contributory negligence in

not discovering the approach of a train and
stopping his automobile see Spencer r. New
York Cent., etc., E. Co., 123 N. Y. App. Div.

789, 108 N. Y. Suppl. 245.

Evidence held insufficient to show that de-

ceased did not listen as he approached the

crossing see Potter v. Pere Marquette R. Co.,

140 Mich. 362, 103 N. W. 808.

The mere fact that the person injured was
not seen by witnesses of the accident to

stop or turn his head to look and listen is

not conclusive of contributory negligence, so

as to require a, withdrawal of the case from
the jury where there are other circum-
stances indicating that he may have seen the

train as soon as it was possible to do so

from the conformation of the ground and
that he attempted to get out of its way.
Northern Pac. E. Co. r. Freeman, 83 Fed.

82, 27 C. C. A. 457.

That from certain points in the highway
defendant's road could be seen for certain

distances does not sufficiently show that the

approaching train could have been seen by
decedent if he had looked for it so as to war-

rant the disturbing of a verdict in plain-

tiff's favor on the question of contributory
negligence. New York, etc., R. Co. v. Rob-
bins, 38 Ind. App. 172, 76 N. E. 804.

That the person injured walked on the
track in front of the train which was plainly

visible is conclusive evidence that he did not
look so that he is chargeable with contribu-

tory negligence, and a verdict should be

directed for defendant. Pennsvlvania R. Co.

r. Pfuelb, 60 N. J. L. 278,-37 Atl. 1100
[affirmed in 61 N. .T. L. 287, 41 Atl. 1116].
83. Smedis v. Brooklyn, etc., R. Co., 88

N. Y. 13; Chicago, etc., R. Co. c. Donald,5on,
157 Fed. 821, 85 C. C. A. 185.

Evidence held to establish as a matter of
law that there was sufficient light at the
point in question to enable plaintiff to have
seen the arm of a gate with which she col-
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f. Damages. While in some jurisdictions the measure of damages for injuries

received in an accident at a railroad crossing is regulated by statute,** in the

absence of statute the rules governing damages in civil cases generally control

the question of damages in such actions.*^ As a general rule the damages should

be merely compensatory for the injuries received/' taking into consideration the

injured person's expenses, his loss of time, his diminished capacity for labor,

and his suffering," and deducting for proper matters of mitigation.'* Exemplary
or punitive damages may be recovered where the railroad employees were guilty of

wilful or wanton negUgence or malice,^' and where such acts were authorized by
the company or were subsequently ratified by it with fuU knowledge of all the

facts ;"'' but not where the company is guilty of mere ordinary neghgence.*'

g. Questions For Court and For Jury— (i) iN General. As a general rule

in actions for injuries at crossings, questions of law are for the court, '^ while issues

of fact are to be determined by the jury."'

(ii) As Determined by the Evidence, In an action for injuries at a

lided if she had exercised ordinary care see

McDonald v. Covington, etc., El. R. Transfer,
etc., Bridge Co., 107 S. W. 726, 32 Ky. L.
Rep. 992.

84. See Kenney v. Hannibal, etc., R. Co.,

105 Mo. 270, 15 S. W. 983, 16 S. W.
837.

In Missouri under Rev. St. (1889) § 2608,
the measure of damages for which a railroad
company is liable, for the death of a person
resulting from the negligence of an employee
running any locomotive or train of cars is

five thousand dollars. Kenney v. Hannibal,
etc., R. Co., 105 Mo. 270, 15 S. W. 983, 16

S. W. 837; Crumpley v. Hannibal, etc., R.
Co., 98 Mo. 34, 11 S. W. 244.

85. See, generally. Damages, 13 Cyc. 1 et

seg.

Damages which are problematical, indirect,

and remote cannot be recovered. Filiatrault

V. Canadian Pac. R. Co., 18 Quebec Super.
Ct. 491.

86. St. Louis, etc., R. Co. v. Hall, 53 Ark.
7, 13 S. W. 138 ; Chicago, etc., R. Co. v. Mc-
Kean, 40 111. 218.

Where a vehicle is so injured as to be ren-

dered useless, its total value can be recovered,

but nothing for the usable weekly value of

another vehicle which the owner hired to re-

place the injured one. Reis v. Long Island

R. Co., 88 isr. y. App. Div. 611, 84 N. Y.
Suppl. 881.

87. St. Louis, etc., R. Co. v. Hall, 53 Ark.

7, 13 S. W. 138. See also Macon, etc., R. Co.

V. McLendon, 119 Ga. 297, 46 Z. E. 106.

Damages for any permanent injuries sus-

tained by plaintiff which resulted from de-

fendant's negligence should be given. Chi-

cago, etc., R. Co. V. Filler, 195 111. 9, 62 N. E.

919.

Pleading.—^An expenditure of money for

medical expenses and the like can be recov-

ered for only where properly alleged. Balti-

more, etc., R. Co. V. Schell, 122 111. App. 346.

Exhibition of injury.— Plaintiff in an ac-

tion against a, railroad company for bodily

injuries may exhibit them to the jury for

the purpose of having the nature and extent

of the damage explained by a medical wit-

ness. Sornberger v. Canadian Pac. R. Co.,

24 Ont. App. 263.

88. See, generally, Damages, 13 Cyc. 66
et seq.

The amount of life insurance on the life of

a person kiUed cannot be deducted from the
damages assessed. Grand Trunk R. Co. v.

Beckett, 16 Can. Sup. Ct. 713. And see,

generally. Damages, 13 Cyc. 70.

89. St. Louis, etc., R. Co. v. Hall, 53 Ark.
7, 13 S. W. 138; Chicago, etc., R. Co. v. Mc-
Kean, 40 111. 218; Louisville, etc., R. Co. v.

Foulks, 103 S. W. 266, 31 Ky. L. Rep. 632;
Louisville, etc., R. Co. v. Dickinson, 103
S. W. 265, 31 Ky. L. Rep. 633; Louisville,
etc., R. Co. V. Kessee, 103 S. W. 261, 31 Ky.
L. Rep. 617; Hart v. Charlotte, etc., R. Co.,

33 S. C. 427, 12 S. E. 9, 10 L. R. A. 794.
See also Louisville, etc., R. Co. v. Penrod, 66
S. W. 1013, 1042, 24 Ky. L. Rep. 50.

Under S. C. Civ. Code (1902), § 2139, puni-
tive damages may be awarded for a wilful or
reckless failure to give the signals required
by section 2132. Osteen v. Southern R. Co.,

76 S. C. 368, 57 S. E. 196; Cole v. Blue Ridge
R. Co., 75 S. C. 156, 55 S. E. 126.

90. Nashville, etc., R. Co. v. Starnes, 9
Heisk. (Tenn.) 52, 24 Am. Rep. 296; Inter-
national, etc., R. Co. I. McDonald, 75 Tex.
41, 12 S. W. 860; Gulf, etc., R. Co. v. Moore,
69 Tex. 157, 6 S. W. 631.
91. Chicago, etc., R. Co. v. McKean, 40

111. 218; Louisville, etc., R. Co. v. Roberts, 8
S. W. 459, 10 Ky. L. Rep. 528.
Where there is only a brief opportunity

for seeing a person before he is struck puni-
tive damages cannot be recovered. Louis-
ville, etc., R. Co. V. Creighton, 106 Ky. 42,
60 S. W. 227, 20 Ky. L. Rep. 1691, 1898.
92. See Wilson v. New York, etc., R. Co.,

18 R. I. 598, 29 Atl. 300; and, generally,
Trial.
93. See Webb u. Portland, etc., R. Co., 57

Me. 117; Bradley v. Boston, etc., R. Co., 2
Gush. (Mass.) 539; Beckwith v. New York
Cent., etc., R. Co., 54 Hun (N. Y.) 446, 7
N. Y. Suppl. 719, 721 [affvrmed in 125 N. Y.
759, 27 N. E. 408] ; and, generally, Tbial.
Whether a railroad fireman was an active

employee of the company at the time of the
accident is a question for the jury. Davis v.

Atlanta, etc., R. Co., 63 S. C. 370, 577, 41
S. B. 468, 892.

[X, F. 14, g. (u)]
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railroad crossing as in other civil cases, the evidence has a two-fold sufficiency,

a sufficiency in law and a sufficiency ia fact. Of the former the court is the exclu-

sive judge, and of the latter the jury is."^ The measure and quantity of proof is a

question for the court, but when submitted to the jury its weight and sufficiency

to estabhsh the fact is for them."^ If there is any evidence, although doubtful

or confusing, from which the jury might reasonably find the existence of the

fact in issue, the issue as to whether or not the railroad company was guilty of

neghgence,"" or the person injured of contributory negUgence," should be sub-

mitted to the jury for determination. Accordingly if the evidence is conflictiag

or not conclusive the issue as to whether the railroad company was guilty of

94. Kearns y. Southern R. Co., 139 N. C.

470, 52 S. E. 131.

95. Kearns v. Southern R. Co., 139 N. C.

470, 52 S. E. 131.

Where the facts are simple, and the evi-

dence by which they are presented is involved
in no uncertainty, their legal value is for the

court to determine. Davidson c. Lake Shore,

etc., R. Co., 171 Pa. St. 522, 33 Atl. 86.

96. Iowa.— Hartman v. Chicago Great
Western R. Co., 132 Iowa 582, 110 N. W.
10; Kowalski v. Chicago Great Western R.
Co., (1901) 87 N. W. 409.

Maryland.— Northern Cent. R. Co. v. State,

100 Md. 404, 60 Atl. 19, 108 Am. St. Rep.
439.

llichigan.— Mott e. Detroit, etc., R. Co.,

120 Mich. 127, 79 N. W. 3; Underbill v. Chi-

cago, etc., R. Co., 81 ilich. 43, 45 N. W.
608.

Mississippi.— Dennis v. New Orleans, etc.,

R. Co., (1902) 32 So. 914.

Pennsylvania.— ilosten v. Lake Shore, etc.,

R. Co., 218 Pa. St. 392, 67 Atl. 740; Daubert
r. Delaware, etc., R. Co., 199 Pa. St. 345, 49
Atl. 72; Davidson v. Lake Shore, etc., R. Co.,

171 Pa. St. 522, 33 Atl. 86; Lederman v.

Pennsylvania E. Co., 165 Pa. St. 118, 30 Atl.

725, 44 Am. St. Rep. 644; Pennsylvania R.
Co. V. Coon, 111 Pa. St. 430, 3 Atl. 234;
Davis V. Pennsylvania R. Co., 34 Pa. Super.

Ct. 388; Metzler v. Philadelphia, etc., R. Co.,

28 Pa. Super. Ct. 180.

Texas.— Branch v. International, etc., R.
Co., (Civ. App. 1899) 48 S. W. 891.

Utah.— Christensen v. Oregon Short Line

E. Co., 29 Utah 192, 80 Pac. 746.

Virginia.—^Massey ;;. Southern R. Co., 106
Va. 515, 56 S. E. 275; Norfolk, etc., R. Co. P.

Carr, 106 Va. 508, 56 S. E. 276.

United States.— Texas, etc., R. Co. v. Cody,
166 U. S. 606, 17 S. Ct. 703, 41 L. ed.

1132.
Canada.— Lake Erie, etc., K. Co. v. Bar-

clay, 30 Can. Sup. Ct. 360.

See 41 Cent. Dig. tit. "Railroads," § 1152.

Evidence held to make a case for the jury on
the issue as to the railroad company's negli-

gence see Johnson v. Center, 4 Cal. App. 616,

88 Pac. 727; Williams v. Southern R. Co., 126

Ga. 710, 55 S. E. 948; Golinvaux v. Burling-

ton, etc., R. Co., 125 Iowa 652, 101 N. W.
465; Louisville, etc., R. Co. v. Taylor, 104

S. W. 776, 31 Ky. L. Rep. 1142; Wilson v.

Chesapeake, etc., E. Co., 86 S. W. 690, 27 Ky.

L. Rep. 778; Barnum v. Grand Trunk West-

ern R. Co., 148 Mich. 370, 111 N. W. 1036;
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Potter V. Pere Marquette R. Co., 140 Mich.

362, 103 N. W. 808 : Montgomery v. Missouri

Pac. R. Co., 181 Mo. 477, 79 S. W. 930;
Roberts v. Boston, etc., R. Co., 69 N. H. 354,

45 Atl. 94; Smedis v. Brooklyn, etc., R. Co.,

88 N. Y. 13; Whalen v. New York Cent.,

etc., R. Co., 39 N. Y. App. Div. 642, 57 N. Y.

Suppl. 194; Unger c. Philadelphia, etc., R.

Co., 217 Pa. St. 106, 60 Atl. 235; Laib v.

Pennsylvania R. Co., 180 Pa. St. 503, 37 Atl.

90 ; Brown v. Pennsylvania R. Co., 15 Phila.

(Pa.) 321. Thus there is sufficient evidence

of negligence to be submitted to the jury
where it is sworn that the person injured was
seen approaching the railroad track in a
vehicle just before the passing of a train;

that immediately after the train passed he
and the horses were found dead at the cross-

ing; and that the statutory signals were not
given. Johnson v. Grand Trunk R. Co., 25

Ont. 64 [affirmed in 21 Ont. App. 408].
Evidence held insufficient to take the case

to the jury see Custer v. Baltimore, etc., R.
Co., 206 Pa. St. 529, 55 Atl. 1130; Ellis v.

Great Western R. Co., L. R. 9 C. P. 551, 43
L. J. C. P. 304, ,30 L. T. Rep. N. S. 874.

A scintilla of evidence or a mere surmise
that there may have been negligence on the

part of the railroad company will not justify

the submission of the case to the jury. Riley

r. New York, etc., R. Co., 90 Md. 53, 44 Atl.

994.

Where there is doubt as to the inference to

be drawn from the facts or where the meas-
ure of duty is ordinary and reasonable care

and the degree of care required varies with
the circumstances, the question of the negli-

gence is necessarilv for the jury. Pyne v.

Delaware, etc., R. Co., 212 Pa. St. 143, 61

Atl. 817; Cohen v. Philadelphia, etc., R. Co.,

211 Pa. St. 227, 60 Atl. 729; Rusterholtz v.

New York, etc., R. Co., 191 Pa. St. 390, 43
Atl. 203.

Where a statute provides that contributory
negligence shall not preclude a recovery but
shall be taken in mitigation of damages and
the jury may find under the evidence that de-

fendant railroad company in such case is at

fault, it is not error for the court to refuse

to direct a general verdict for defendant.
Louisville, etc., R. Co. v. Summers, 125 Fed.

719, 60 C. C. A. 487.

97. Northern Cent., etc., E. Co. v. State,

100 Md. 404, 60 Atl. 19, 108 Am. St. Eep.
439; Mott V. Detroit, etc., E. Co., 120 Mich.
127, 79 N. W. 3. And see infra, X, F, 14,

S' (XI).



RAILROADS [33 Cye.] 1099

negligence or the person injured of contributory negligence is for the jury to

determine. °* Nor can the court declare a fact established as a matter of law
where the evidence is such that reasonable men might come to a different con-

clusion as to the existence of the fact."" If, however, there is no conflict or the

evidence is legally insufficient to justify the jury in finding that a fact exists the

issue should not be submitted to them; but the court may dismiss or nonsuit,

or direct a verdict or judgment, or otherwise dispose of the case without the
intervention of the jury.^

(in) Chabacteb of Crossing. In accordance with the above rule where
there is sufficient evidence tending to establish such fact, it is a question for the

jury whether or not the railroad crossing at which the accident occurred is a
public crossing,^ as whether it is a pubUc crossing by dedication ^ or prescription,*

98. Georgia.— Snowball v. Seaboard Air
Line R. Co., 130 Ga. 83, 60 S. E. 189.

Illinois.— Elgin, etc., R. Co. v. Lawlor, 229
111. 621, 82 N. E. 407 [affirming 132 111. App.
280].

Indiana.— Cleveland, etc., R. Co. v.

Schneider, 40 Ind. App. 38, 80 N. E. 985.

loioa.—-Wesley v. Chicago, etc., R. Co., 84
Iowa 441, 51 N. W. 163.

Kentucky.— Louisville, etc., R. Co. ». Mol-
loy, 107 S. W. 217, 32 Ky. L. Rep. 745;
Chesapeake, etc., R. Co. v. Dupee, 67 S. W.
15, 23 Ky. L. Rep. 2349.

Michigan.— Haines v. Lake Shore, etc., R.
Co., 129 Mich. 475, 89 N. W. 349; Underhill

V. Chicago, etc., R. Co., 81 Mich. 43, 45 N. W.
508.

Missouri.— MoNamara v. Chicago, etc., R.
Co., 126 Mo. App. 152, 103 S. W. 1093.

New Jersey.— Hummer u. Lehigh Valley
R. Co., 74 N. J. L. 196, 65 Atl. 126.

New York.— Lewis v. Long Island R. Co.,

30 N. Y. App. Div. 410, 51 N. Y. Suppl. 558
[reversed on other grounds in 162 N. Y. 52,

56 X. E. 548].
Pennsylvania.— Howard v. Baltimore, etc.,

R. Co., 219 Pa. St. 358, 68 Atl. 848; Meyers
V. New Jersey Cent. R. Co., 218 Pa. St. 305,

67 Atl. 620; Kreamer v. Perkiomen R. Co.,

214 Pa. St. 219, 63 Atl. 597.

Wisconsin.— Hoye !'. Chicago, etc., R. Co.,

67 Wis. 1, 29 N. W. 646.

See 41 Cent. Dig. tit. "Railroads," § 1152.

99. Chicago, etc., R. Co. v. Harley, 74 Nebr.

462, 104 N. W. 862: Chicago, etc., R. Co. v.

Pollard, 53 Nebr. 730, 74 N. W. 331; Stone
V. Boston, etc., R. Co., 72 N. H. 206, 55 Atl.

359; Baltimore, etc., R. Co. v. Dandrigan,
191 U. S. 461, 24 S. Ct. 137, 48 L. ed. 262

[affirming 20 App. Cas. (D. C.) 135]; Chi-

cago, etc., R. Co. V. Prescott, 59 Fed. 237, 8

C. C. A. 109, 23 L. R. A. 054.

1. Bjork V. Illinois Cent., etc., R. Co., 85

111. App. 269; Stewart v. Michigan Cent. R.

Co., 119 Mich. 91, 77 N. W. 643; Underhill

V. Chicago, etc.. R. Co., 81 Mich. 43, 45 N. W.
508; Heaney v. Long Island R. Co., 112 N. Y.

122, 19 N. E. 422; Kearns v. Southern R.

Co., 139 N. C. 470, 52 S. E. 131.

If the evidence fails to establish all the
essential facts, either directly or by rational

deduction, as where there is a failure of evi-

dence in respect to any material fact in-

volved in the issue, the evidence is not legally

sufficient to justify a finding upon the issue

that it is ofl'ered to sustain, and it becomes
the plain duty of tJie judge to instruct ac-

cordingly, for in such case the jury has no
duty to perform. Kearns v. Southern R. Co.,

139 K. C;. 470, 52 S. E. 131.

Evidence held insuOcient to be submitted
to the jury on the issue of defendant's negli-

gence see Northern Cent. R. Co. v. Medairy,
86 Md. 168, 37 Atl. 796; Northern Cent. R,
Co. V. State, 54 Md. 113; Rogers v. Boston,
etc., R. Co., 187 Mass. 217, 72 N. E. 945.

2. Pittsburg, etc., R. Co. v. Robaon, 204
111. 254, 68 N. E. 468 (as to whether or not
the crossing was over a street within the
meaning of Chicago Rev. Code, art. 2, § 1736):
Chicago, etc., R. Co. v. Heinrich, 157 111. 388,
41 N. E. 860 [affirming 57 111. App. 399];
Tereszko v. New York Cent., etc., R. Co., 96
N. Y. App. Div. 615, 88 N. Y. Suppl. 561;
Texas, etc-., R. Co. v. Wagley, 91 Fed. 860, 34
C. C. A. 114.

Whether the crossing was on a public trav-
eled road is a question for the jury where
the evidence tends to show such a user of the
crossing by the public for more than twenty
years as would have justified a record of the
road aa a highway by the proper authorities,
if they had performed their duty. Lewis v.

New Y'ork. etc., R. Co., 123 N. Y. 496, 26
N. E. 357 [affirming I Silv. Sup. 393, 5 N. Y.
Suppl. 313].
whether a certain public road crossing a

railroad is a legal highway is a question for
the jury under instructions as to what facts
establish the existence of a highway. Balti-
more, etc., R. Co. V. Faith, 71 111. App. 59.

Where there is evidence that the place at
which the accident occurred is used by pe-
destrians as a crossing, it is proper to submit
to the jury the question whether it is a
public crossing, although there is no evidence
that it was established as such by law. Gulf,
etc., R. Co. V. Johnson, (Tex. Civ. App. 1905)
86 S. W. 34.

3. McCarthy v. Lake Shore, etc., R. Co.,

76 N. Y. 592.
4. McCarthy v. Lake Shore, etc., R, Co.,

76 N. Y. 592.

Whether the crossing is a highway by pre-
scription should be submitted to the jury
where there is evidence that at the place
there is planking between the tracks, that
for more than twenty years it has been in

[X.F, 14, g, (III)]
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or by the acquiescence and consent of the raiboad company; ' and whether an
inducement has been held out by the railroad company to the pubUc to use the
crossing/ It is also a question for the jury to determine the width of the crossing

or traveled place, when in issue/ or to determine whether or not the crossing

is a dangerous one,* or whether or not the place at which the accident occurred
is a part of the crossing."

(iv) Defects and Obstructions at Crossings. Except where the
evidence is clear and imdisputed,'" it is Ukewise a question for the jury as to

whether or not the railroad company was neghgent in the construction and main-
tenance of the crossing, ^^ or in allowing standing engines or cars,'^ or other obstruc-

the same condition, and that it had been used
continuously by the public, together with the
offer of evidence that from three thousand to
five thousand persons pass there daily.

Johanson i'. Boston, etc., R. Co., 153 Mass. 57,
26 N. E. 426.

5. Eiiddell v. Seaboard Air Line R. Co., 75
S. C. 290, 55 S. E. 528; Cahill v. Chicago,
etc., R. Co., 74 Fed. 285, 20 C. C. A. 184,
holding it to be a question of fact whether
there has been, with the acquiescence of the
railroad company, such a, public and cus-

tomary use of the alleged crossing as to

justify the presence upon the track of the
person injured.
Whether or not a " trodden path " across

a railroad has been so continuously and no-
toriously used by the public as to constitute
an acquiescence on the part of the railroad
company in such use so as to affect the de-

gree of care which it must exercise as to
persons using such path is a question for the
jury. Larkin v. New York, etc., R. Co., 19

N. Y. Suppl. 479 [affirmed in 138 N. Y. 634,
33 N. E. 1084].
Whether a road under a railroad bridge

had been commonly and habitually used for

travel by the public with the knowledge and
acquiescence of the railroad company so as

to impose on it the duty of exercising ordi-

nary care toward travelers thereon is a
question for the jury. Missouri, etc., R. Co.
V. Hollan, (Tex. Civ. App. 1908) 107 S. W.
642.

6. Hanks v. Boston, etc., E. Co., 147 Mass.
495, 18 N. E. 218; Gulf, etc., R. Co. v. Mont-
gomerv, 85 Tex. 64, 19 S. ^Y. 1015.

7. Davis V. Atlanta, etc., R. Co., 63 S. C.

370, 577, 41 S. E. 468, 892.

8. Louisville, etc., R. Co. i\ Sawyer, 114
Tenn. 84, 86 S. W. 386, 69 L. R. A. 662;
Missouri, etc., R. Co. v. Oslin, 26 Tex. Civ.

App. 370, 63 S. W. 1039.

9. Cleveland, etc., R. Co. r. Johns, 106 111.

App. 427.

10. See Hughes v. Chicago, etc., R. Co.,

122 Wis. 258, 99 N. W. 897.

Where the jury finds specially that a cer-

tain crossing is defective, and it appears that
the defect, if any, is the result of wear and
use, and plainly to be seen by any person

who goes near it, the court may direct the

jury to answer another question, as to

whether the railroad company has notice of

the defect, in the affirmative. Hughes v.

Chicago, etc., R. Co., 122 Wis. 258, 99 N. W.
897.
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11. Delaware.— Kyne v. Wilmington, etc.,

R. Co., 8 Houst. 185, 14 Atl. 1, delay in put-
ting up railings to approaches.

Indiana.— Cincinnati, etc., R. Co. t\ Claire,

6 Ind. App. 390, 33 N. E. 918, raising grade,
putting in steps, and leaving them unpro-
tected.

Maryland.— Whitby v. Baltimore, etc., R.
Co., 96 Md. 700, 54 Atl. 674.

Michigan.— Logan v. Lake Shore, etc., R.
Co., 148 Mich. 603, 112 N. W. 506.

Missouri.— Brown v. Hannibal,, etc., R. Co.,

99 Mo. 310, 12 S. W. 655; Camp v. Wabash
R. Co., 94 Mo. 272, 68 S. W. 96.

tfew York.— Durr v. New York Cent., etc.

R. Co., 184 N. Y. 320, 77 N. E. 397 {reversing
97 N. Y. App. Div. 643, 90 N. Y. Suppl. 1094]
(whether a hole or depression at the crossing
was such a defect as to render the company
negligent) ; Spooner v. Delaware, etc., R. Co.,
115 N. Y. 22, 21 N. E. 696; Rembe r. New
York, etc., R. Co., 102 N. Y. 721, 7 N. E. 797.

Texas.— St. Louis Southwestern R. Co. v.

Smith, (Civ. App. 1908) 107 S. W. 638; St.
Louis, etc., R. Co. v. Byas, 12 Tex. Civ. App.
657, 35 S. W. 22.

See 41 Cent. Dig. tit. "Railroads," § 1154.
Where the rails are an inch higher than the

planking and cinder beds forming the road-
way, it cannot be said as a matter of law
that the railroad crossing is not defective.
McDermott v. Chicago, etc., R. Co., 91 Wis.
38, 64 N. W. 430.

Whether maintaining an open frog in the
sidewalk is negligence is a question for the
iury. Friess v. New York Cent., etc., R. Co.,

67 Hun (N. Y.) 205, 22 N. Y. Suppl. 104
laffi/rmed in 140 N. Y. 639, 35 N. E. 892].
Whether keeping the crossing covered with

snow is included in the railroad company's
duty to keep the highway in a safe condition
for public use is a question for the jury.
Dickey v. Boston, etc., R. Co., 70 N. H. 34,
47 Ati. 79.

Whether taking up during the winter the
planks next the rails so as to leave a space
of ten inches between the rail and the plank-
ing, whereby plaintiff's cutter is overthrown,
is negligence is a question for the jury,
where such space is left to prevent the de-
railing of trains by the formation of ice

between the planking and the rail, and it does
not appear that less space would not have
sufficed. Lowell )'. Central Vermont R. Co.,
15 N. Y. App. Div. 218. 44 N. Y. Suppl. 193.

12. Atchison, etc., R. Co. v. Morris, 64
Kan. 411, 67 Pac. 837; Lewless v. Detroit,
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tions to remain on or near the crossing; " or whether it used the proper degree

of care and diUgence in respect to persons attempting to pass througli, over, or
around such obstructions." But where the evidence shows that the obstruction,

could have been avoided by the exercise of proper care and diligence such ques-
tion should not be submitted to the jury, as it is the duty of the court in such
case to instruct the jury as a matter of law that such obstruction is unauthorized
and illegal.'^

(v) Frightening Animals. Where in an action for injuries resulting

from the frightening of a horse or team at a railroad crossing the evidence as to

such fact is conflicting, or there is some doubt as to the inferences to be drawn,
it is a question for the jury as to whether or not the railroad company was negli-

gent in respect to the particular act or omission in the management of its trains

or road which caused the fright,"^" such as whether it was negligent in suddenly
driving its engines or trains over the crossing without giving the proper signals,^'

or in sounding the whistle,'* or permitting steam to escape," or in permitting cars '"

etc., R. Co., 65 Mich. 292, 32 N. W. 790
(where there is a conflict in the testimony as
to whether there was any real obstruc-
tion) ; Welbome v. Gulf, etc., K. Co., 35

Tex. Civ. App. 401, 80 S. W. 653; Locke v.

International, etc., E. Co., 25 Tex. Civ. App.
145, 60 S. W. 314.
Permitting an engine to extend slightly

over a street line for a longer period than
five consecutive minutes is not negligence
as a matter of law. Burns v. Delaware, etc.,

Co., 110 N. Y. App. Div. 592, 92 N. Y. Suppl.
509.
Where the circumstances are such that rea-

sonable persons might entertain different

views as to whether the obstruction was
justifiable the question whether or not the
obstruction was negligent is a question for
the jury. Chicago, etc., R. Co. v. Prescott,

59 Fed. 237, 8 C. C. A. 109, 23 L. R. A. 654.

Whether cars were permitted to stand in
such a way as to obstruct the view at a
crossing is a question for the jury where the
evidence is conflicting. Chapman v. New
York Cent., etc., R. Co., 41 N. Y. App. Div.
618, 58 N. Y. Suppl. 728.

13. Atchison, etc., R. Co. v. Willey, 57 Kan.
764, 48 Pac. 25.
Whether allowing a hedge or grove of trees

of sufficient height and density to obstruct
the view and prevent the hearing of trains

by travelers on the highway to remain on the

right of way at a country highway crossing

is negligence is a question for the jury.

Atchison, etc., R. Co. v. Willey, 57 Kan. 764,

48 Pac. 25.

14. Smith V. Savannah, etc., R. Co., 84 Ga.

698, 11 S. E. 455: Gesas v. Oregon Short
Line R. Co., 33 Utah 156, 93 Pac. 274, 13

L. R. A. N. S. 1074.
15. Ranch v. Lloyd, 31 Pa. St. 358, 72

Am. Dec. 747.

16. Illinois Cent. R. Co. v. Slater, 139 111.

190, 28 N. E. 830; Courtney v. Minneapolis,

etc., R. Co., 97 Minn. 69, 106 N. W. 90, 100

Minn. 434, 111 N. W. 399; Chicago, etc., E.

Co. V. Harley, 74 Nebr. 462, 104 N. W. 862;

Pennsylvania R. Co. v. Horst, 110 Pa. St.

226, 1 Atl. 217 (sudden noises) ; Pennsyl-

vania R. Co. V. Barnett, 59 Pa. St. 259, 98

Am. Dec. 346,

What is the proper measure or standard!

of care in the management of a train as well'

as whether it has been complied with in the

particular case is a question for the jury
in such an action. Pennsylvania R. Co. c.

Barrett, 59 Pa. St. 259, 98 Am. Dec. 346.

17. Sights V. Louisville, etc., R. Co., IIT
Ky. 436, 78 S. W. 172, 25 Ky. L. Rep. 1548

.

Philadelphia, etc., R. Co. f. Hogeland, 66 Md.
149, 7 Atl. 105, 59 Am. Rep. 159 ; Green v.

.

Eastern R. Co., 52 Minn. 79, 53 N. W. 808;
Laible v. New York Cent., etc., R. Co., 13-

N. Y. App. Div. 574, 43 N. Y. Suppl. 100?
[affirmed in 1'63 N. Y. 621, 57 N. E. 1114] ;

Missouri, etc.. R. Co. i:. Magee, (Tex. Civ.

App. 1899) 49 S. W. 156.

18. Hill V. Portland, etc., R. Co., 55 Me.
438, 92 Am. Dec. 601; Cowen v. Watson, 91
Md. 344, 46 Atl. 996; Philadelphia, etc., R.
Co. V. Hogeland, 66 Md. 149, 7 Atl. 105, 59
Am. Rep. 159 ; Paris, etc., R. Co. v. Calvin,
(Tex. 1908) 106 S. W. 879 [affirming (Civ.

App. 1907) 103 S. W. 428] ; St. Louis South-
western R. Co. V. Kilman, 39 Tex. Civ. App.
107, 86 S. W. 1050; Southern R. Co. v.

Torian, 95 Va. 453, 28 S. E. 569.
Whether the whistle was blown in an un

necessary and extraordinary manner and
whether the accident was caused thereby is

a question for the jury. Philadelphia, etc.,

R. Co. V. Killips, 88 Pa. St. 405.
Whether sounding the whistle after the

team is discovered to be frightened, thereby
tending to increase the fright, is negligence,

is a question for the jury. Nichols r. Balti-

more, etc., R. Co., 33 Ind. App. 229, 70 N. E..

183, 71 N. E. 170; Pratt v. Chicago, etc.,.

R. Co., 107 Iowa 287, 77 N. W. 1064.
19. Boothby v. Boston, etc., R. Co., 90 Me.

313, 38 Atl. 155; Geveke v. Grand Rapids,
etc., R. Co., 57 Mich. 589, 24 N. W. 675;
Omaha, etc., R. Co. v. Clark, 35 Nebr. 867,.

53 N. W. 970, 23 L. E. A. 504; San Antonio,
etc., R. Co. V. Belt, 24 Tex. Civ. App. 281,
59 S. W. 607; Missouri, etc., R. Co. v. Clon-
inger, (Tex. Civ. App. 1897) 42 S. W. 632.

Evidence held insuflBcient to take the case
to the jury see Scaggs r. Delaware, etc.. Canal
Co., 145 N. Y. 201, 39 N. E. 716 [reversing'

74 Hun 198, 26 N. Y. Suppl. 323].
20. Young 1-. Detroit, etc., R. Co., 56 Mich..
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or other obstructions to remain on or near the crossing/' whereby the horse
or team was frightened.

(vi) Sign-Boards, Signals, Flagmen, and Gates at Crossings.
Whether or not the raiboad company used proper care in the maintenance of

sign-boards,^^ signals, or warnings,^^ or flagmen and gates at the crossing at the time
of the accident, is ordinarily a question for the jury.^* Thus, except in an extreme
case, it is ordinarily a question for the jury, in the absence of statute, whether,
under all the circumstances of the particular case, such as the amount of travel

over the crossing, obstructions, etc., the railroad company was negligent in not
having a flagman or gates at the crossing at the time of the accident, ^^ even where
the facts respecting the situation' are undisputed;^" although the construction of

a statute or ordinance requiring a railroad company to keep a flagman or gates
at the crossing is for the court alone.^' Likewise it is a question for the jury
whether or not a flagman or gateman stationed at the crossing exercised the proper
degree of care in the performance of his duties at the time of the accident.^*

430, 23 N. W. 67; Rusterholtz v. New York,
etc., R. Co., 191 Pa. St. 390, 43 Atl. 208.

21. Tinker v. New York, etc., R. Co., 71
Hun (N. Y.) 431, 24 N. Y. Suppl. 977, hold-
ing that the question whether timber left by
defendant on its right of way by the side

of the highway is calculated to frighten
horses of ordinary gentleness is for tlie jury.

22. See Winstanley v. Chicago, etc., R. Co.,

72 Wis. 375, 39 N. W. 856.
23. Clark v. Boston, etc., R. Co., 164 Mass.

434, 41 N. E. 666.

What was the object of a red flag placed
on the track below the crossing, and what
efiFect it should have had on those in charge
of the train and the gateman, are questions
of fact for the jury. Clark v. Boston, etc., R.
Co., 164 Mass. 434, 41 N. E. 666.

Whether a railroad company should warn
persons of the danger of passing a crossing
when a locomotive near by is emitting
steam is a question of fact. Lewis v. Eastern
R. Co., 60 N. H. 187.

24. Lederman v. Pennsylvania R. Co., 165
Pa. St. 118, 30 Atl. 725, 34 Am. St. Rep. 644.

That the railroad company knew that the
gate at the crossing was out of repair is

some evidence for the jury that the company
was guilty of negligence. Brooks v. London,
etc., R. Co., 33 Wkly. Rep. 167.

25. Illinois.— Chicago, etc., R. Co. v. Lane,
30 111. App. 437.

loiva.— Tierney v. Chicago, etc., R. Co.,

84 Iowa 641, 51 N. W. 175.

Maine.— Lesen v. Maine Cent. R. Co., 77

Me. 85.

Massachusetts.—Boucher v. New York, etc.,

R. Co., 196 Mass. 355, 82 N. E. 15, 13 L. R.

A. N. S. 1177, even though tlie railroad

company had not been ordered to maintain

gates at the particular crossing, under Rev.

Laws, c. Ill, § 192.

Michigan.— Staal f. Grand Rapids, etc., R.

Co., 57 Mich. 239, 23 N. W. 795.

Minnesota.— Bolinger v. St. Paul, etc., R.

Co., 36 Minn. 418, 31 N. W. 856, 1 Am. St.

Rep. 680.

Montana.— 'Riley v. Northern Pac. R. Co.,

36 Mont. 545, 93 Pac. 948.

Nebraska.— Omaha, etc., R. Co. v. Brady,
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39 Nebr. 27, 57 N. W. 767, in the absence

of a municipal ordinance or express statu-

tory requirement on the subject.

Ne^o Hampshire.— Huntress v. Boston, etc.,

R. Co., 66 N. H. 185, 34 Atl. 154, 49 Am.
St. Rep. 600.

United States.— Lapsley v. Union Pac. R.
Co., 50 Fed. 172.

Canada.— Lett v. St. Lawrence, etc., R.
Co., 1 Ont. 545.

See 41 Cent. Dig. tit. "Railroads,"

§§ 1156-1159.
But compare Houghkirk v. Delaware, etc..

Canal Co., 92 N. Y. 219, 44 Am. Rep. 370
[reversing 28 Hun 407] ; Grippen v. New
York Cent. R. Co., 40 N. Y. 34; Beisiegel v.

New York Cent. R. Co., 40 N. Y. 9.

Illustration.— It is a question for the jury
whetlier or not a flagman should have been
kept at a much used crossing where the

view is obstructed. Chicago, etc., R. Co.

V. Perkins, 26 111. App. 67 ; Annaker r.

Chicago, etc., R. Co., 81 Iowa 267, 47 N. W.
68; Central Texas, etc., R. Co. v. Gibson,

(Tex. Civ. App. 1904) 83 S. W. 862; Inter-

national, etc., R. Co. V. Jones, (Tex. Civ.

App. 1001) 60 S. W. 978.

Evidence held insufScient to take the case

to the jury on the question whether or not
a railroad company should have placed a
watchman upon a lawful highway crossing
see Lake Erie, etc., R. Co. v. Barclay, 30
Can. Sup. Ct. 360.

26. Lesan v. Maine Cent. R. Co., 77 Me.
85.

27. Wilson v. New York, etc., R. Co., 18
R. I. 598, 29 Atl. 300.

28. Illinois.— Chicago, etc., R. Co. v.

Clough, 134 III. 586, 25 N. E. 664, 29 N. E.
184.

Imoa.— Buchanan r. Chicago, etc., R. Co.,

75 Iowa 393, 39 N. W. 663.

Massachusetts.—Marks v. Fitchburg R. Co.,

155 Mass. 493, 29 N. E. 1148.

Michigan.— Steel v. Chicago, etc., R. Co.,

107 Mich. 516, 65 N. W. 573.
Missouri.— Hamilton r. Metropolitan St.

R. Co., 114 Mo. App. 504, 89 S. W. 893,
evidence of negligence held sufficient to take
the case to the jury.



RAILROADS [33 CycJ 1103

(vii) Mode of Running at Crossings in General. Whether or not the

raihoad company used proper care and precautions in the management or opera-

tion of its train or cars in approaching or passing over a crossing at the time of

the accident is generally a question for the jury to determine from all the circum-

stances of the particular case.^° Thus it is a question for the jury whether under
all the circumstances the railroad company was negligent in approaching a crossing

at a rapid or imlawful rate of speed without giving the proper signals ;
^° or whether,

in addition to giving the customary or statutory signals, it should have, in the

exercise of reasonable care, taken other precautions to avoid injuries to travelers.''

(viii) Lights, Signals, and Lookouts From the Trains or Cars —
(a) In General. Where there is evidence tending to show such fact, but it is

New Jersey.— Record v. Pennsylvania E.
Co., (Sup. 1907) 67 Atl. 1040 (absence of

lights on gates) ; Wolcott ;;. New Yorlc, etc.,

R. Co., 68 N. J. L. 421, 53 Atl. 297; Tubello
V. Delaware, etc., R. Co., 67 X. J. L. 581, 52
Atl. 561; Smith v. Atlantic City R. Co., 60

N. J. L. 307, 49 Atl. 547.

New York.— Hurley v. New York Cent.,

etc., R. Co., 90 Hun 1, 35 N. Y. Suppl. 351

;

Snultz V. New York Cent., etc., R. Co., 69
Hun 515, 23 N. Y. Suppl. 509 [affirmed in

143 N. Y. 670, 39 N. E. 21]; Oldenburg v.

New York Cent., etc., R. Co., 9 N. Y. Suppl.
419 [affirmed in 124 N. Y. 414, 26 N. E.

1021] ; Endera v. Lake Shore, etc., R. Co., 2

N. Y. Suppl. 719 [affirmed in 117 N. Y. 640,
22 N. E. 1130].

Pennsylvania.— Philadelphia, etc., R. Co.

V. Killips, 88 Pa. St. 405.

Vermont.—Germond v. Central Vermont R.
Co., 65 Vt. 126, 26 Atl. 401, evidence held

sufficient to warrant a submission to the
jury.

Virginia.— Southern R. Co. v. Stookdon,
106 Va. 693, 56 S. E. 713, holding that
whether a watchman stationed at the cross-

ing gave the proper warning of the approach
of the train is a question for the jury, al-

though the preponderance of the evidence ia

that he did give warning.
England.— See Clarke v. Midland E. Co.,

43 L. T. Rep. N. S. 381.

See 41 Cent. Dig. tit. "Railroads," § 1158.

Comvare Chicago, etc., R. Co. v. Durand,
65 Kan. 380, 69 Pac. 356.

Whether allowing the gate to be open is

negligence on the part of the railroad com-
pany is a question for the jury (Haywood
V. New York Cent., etc., R. Co., 13 N. Y.
Suppl. 177; Philadelphia, etc., R. Co. v.

Killips, 88 Pa. St. 405; Bracken v. Penn-
sylvania R. Co., 32 Pa. Super. Ct. 22), even
where it is opened by a stranger (Haywood
V. New York Cent., etc., R. Co., supra).

Additional precautions.— Where gates have
been placed at a crossing before the accident,

but there is no proof that they have been ren-

dered necessary by any act of the company,
it ia error to charge that it is m question

for the jury as to what precautions are

reasonably necessary for the safety of the

public in addition to the proper 'operation

•of the gates. Siracusa v. Atlantic City R.

Co., 68 N. J. L. 446, 53 Atl. 547.

29. Illinois.— Elgin, etc., R. Co. v. Lawlor,

229 111. 621, 82 N. E. 407 [affirming 132 111.

App. 280] ; Cleveland, etc., R. Co. v. Chinsky,
92 111. App. 50.

Kenliwky.— Cincinnati, etc., R. Co. v.

Champ, 104 S. W. 988, 31 Ky. L. Rep. 1054.

Maine.— Webb i\ Portland, etc., R. Co., 57

Me. 117.

Massachusetts.— Briidley v. Boston, etc., R.
Co., 2 Cush. 539.

ikinnesota.— Bolinger v. St. Paul, etc., R.
Co., 36 Minn. 418, 31 N. W. 856, 1 Am. St.

Rep. 680.

New York.— St. John v. New York Cent.,

etc., R. Co., 105 N. Y. 241, 59 N. E. 3 [re-

versing 24 N. Y. App. Div. 628, 49 N. Y.
Suppl. 1142] ; Doyle v. Pennsylvania, etc..

Canal, etc., Co., 139 N. Y. 637, 34 N. E.

1063; McPeak v. New York Cent., etc., R.
Co., 85 Hun 107, 32 N. Y. Suppl. 647 ; White
V. New York Cent., etc., R. Co., 16 N. Y.
Suppl. 788.

Pennsylvania.— Metzler v. Philadelphia,
etc., R. Co., 28 Pa. Super. Ct. 180.

See 41 Cent. Dig. tit. "Railroads," § 1160.
Evidence held sufficient to require submis-

sion to the jury of the question of the com-
pany's negligence in operating a train see

Chicago, etc., R. Co. v. Schmitz, 211 111. 446,
71 N. E. 1050 [affirming 113 111. App. 295].
Where the engine is in charge of a fireman

only, who did not, on approaching the cross-

ing, ring the bell or blow the whistle, as
required by statute, it is for the jury to
determine the question of the railroad com-
pany's negligence. O'Mara v. Hudson River
R. Co., 38 N. Y. 445, 98 Am. Dec. 61.

Whether a train is " well manned with ex-
perienced brakemen at their posts " within
the meaning of a city ordinance is a ques-
tion for the jury. Dahlstrom v. St. Louis,

etc., R. Co., 108 Mo. 525, 18 S. W. 919.

30. Moore v. Chicago, etc., R. Co., 93 low'a

484, 61 N. W. 992; Nelson v. Long Island

R. Co., 109 N. Y. App. Div. 626, 96 N. Y.

Suppl. 246 ; Flanagan v. New York Cent.,

etc., R. Co., 70 N. Y. App. Div. 505, 75
N. Y. Suppl. 225 [affirmed in 173 N. Y. 631,

66 N. E. 1108] ; Goodell v. New York Cent.,

etc., R. Co., 67 N. Y. App. Div. 271, 73 N. Y.
Suppl. 428; Wilcox v. New York, etc., R.

Co., 88 Hun (N. Y.) 263, 34 N. Y. Suppl.

744; Shatto v. Erie R. Co., 121 Fed. 678, 59
C. C. A. 1.

31. Cincinnati, etc., R. Co. v. Champ, 104
S. W. 988, 31 Kv L. Rep. 1054; Struck v.

Chicago, etc., R. Co., 58 Minn. 298, 59 N. W.
1022.
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conflicting or there is some doubt as to the inferences to be drawn from the facts

proven, it is a question of fact for the jury whether or not the train which
caused the iujury gave the proper or statutory signals as it approached the crossing

at the time of the accident.^ Thus where some witnesses testify that the proper

signals were given and plaintiff or others testify that they were not given or that

they did not hear them, although they were listening or were in a position to hear

them had they been given, the question whether or not the bell was rung or the

whistle sounded is one of fact and should be submitted to the jury.^ So it is a

32. IlUnois.— Chicago Great Western K.
Co. V. Mohan, 88 111. App. 151 laffirmed in

187 111. 281, 58 N. E. 395].
loiea.— Lorenz v. Burlington, etc., R. Co.,

115 Iowa 377, 88 N. W. 835, 56 L. E,. A.
752.

Kentucky.— Padueah, etc., R. Co. v. Hoehl,
12 Bush 41 ; Southern R. Co. v. Winchester,
105 S. W. 167, 32 Ky. L. Rep. 19; Chesa-
peake, etc., R. Co. V. Dupee, 67 S. W. 15, 23
Ky. L. Rep. 2349; Mobile, etc., R. Co. v.

Roper, 58 S. W. 518, 22 Ky. L. Rep. 666.

Maryland.— Philadelphia, etc., R. Co. v.

Hogeland, 66 Md. 149, 7 Atl. 105, 59 Am.
Rep. 159.

Massachusetts.—Fitzhugh v. Boston, etc., R.
Co., 195 Mass. 202, 80 N.- E. 792 ; McDonald
V. New York Cent., etc., R. Co., 186 Mass.
474, 72 N. E. 55 (holding tliat the positive

testimony of two witnesses who were near
that the signals were not given and testi-

mony of other persons similarly situated that
they did not hear the signals requires the

submission of the question to the jury) ;

Dalton V. New York, etc., R. Co., 184 Mass.
344, 68 N. E. 830; Johanson v. Boston, etc.,

R. Co., 153 Mass. 57, 26 N. E. 426; Menard
V. Boston, etc., R. Co., 150 Mass. 386, 23

N. E. 214 (where six witnesses testiiied that
they heard neither bell nor whistle until

danger signals were sounded close by the

crossing)

.

Michigan.— Line ». Grand Rapids, etc., R.
Co., 143 Mich. 163, 106 N. W. 719; Grinnell

V. Michigan Cent. R. Co., 124 Mich. 141, 82
N. W. 843.

Minnesota.— Beanstrom v. Northern Pac.
R. Co., 46 Minn. 193, 48 N. W. 778.

Missouri.— AVeller v. Chicago, etc., R. Co.,

164 Mo. 180, 64 S. W. 141, 86 Am. St. Rep.
592.
New Jersey.— Goodwin v. New Jersey

Cent. R. Co., 73 N. J. L. 576, 64 Atl. 134;
Rafferty v. Erie R. Co., 66 N. J. L. 444, 49
Atl. 456.

New York.— Doyle v. Pennsylvania, etc..

Canal, etc., Co., 139 N. Y. 637, 34 N. E.

1063; Ernst v. Hudson River R. Co., 39 N. Y.

61, 6 Transcr. App. 35, 36 How. Pr. 84, 100

Am. Dec. 405 [affirming 32 Barb. 159, 19

How. Pr. 205] ; Lewis v. Long Island R. Co.,

30 N. Y. App. Div. 410, 51 N. Y. Suppl. 558

[reversed on other grounds in 162 N. Y. 52,

56 N. E. 548] ; Wilcox v. New York, etc., R.

Co., 88 Hun 263, 34 N. Y. Suppl. 744; Beck-

with V. New Yorl: Cent., etc., R. Co., 54

Hun 44G, 7 N. Y. Suppl. 719, 721 [affirmed

in 125 N. Y. 759, 27 N. E. 408] ; Enders v.

I^ke Shore, etc., R. Co., 2 N. Y. Suppl. 719

[affirmed in 117 N. Y. niO, 22 N. E. 1130];
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CoUins V. New York, etc., R. Co., 4 N. Y. St.

874.

Ohio.— Wells v. Cincinnati, etc., R. Co.,

9 Ohio Cir. Ct. 340, 6 Ohio Cir. Deo. 137.

Pennsylvania.— Bickel v. Pennsylvania R.
Co., 217 Pa. St. 456, 66 Atl. 756; Kreamer
V. Perkiomen R. Co., 214 Pa. St. 219, 63 Atl.

597; Pyne v. Delaware, etc., R. Co., 212 Pa.
St. 143, 61 Atl. 817; Quigley v. Delaware,
etc.. Canal Co., 142 Pa. St. 388, 21 Atl. 827,

24 Am. St. Rep. 504; Pennsylvania R. Co. v.

Coon, HI Pa. St. 430, 3 Atl. 234.

South Carolina.— Bamberg v. Atlantic
Coast Line R. Co., 72 S. C. 389, 51 S. E. 988.

Texas.— Galveston, etc., R. Co. v. Murray,
(Civ. App. 1906) 99 S. W. 144; Inter-

national, etc., R. Co. V. Dalwigh, (Civ. App.
1900) 56 S. W. 136; Galveston, etc., R. Co.

V. Harris, 22 Tex. Civ. App. 16, 53 S. W.
599.

United States.—Southern R. Co. v. Carroll,

138 Fed. 638, 71 C. C. A. 88.

England.— Dublin, etc., R. Co. v. Slattery,

3 App. Cas. 1155, 39 L. T. Rep. N. S. 365, 27
Wkly. Rep. 191.

See 41 Cent. Dig. tit. "Railroads," § 1161.
Where the testimony of defendant's own

witnesses tends to show that the signals

were not given, the question is properly sub-
mitted to the jury, although no testimony to

such effect is offered by plaintiff. Keim v.

Union R., etc., Co., 90 Mo. 314, 2 S. W. 427.

Although the great preponderance of evi-

dence shows that the signals were given the
question whether or not they were in fact
given is a question for the jury, where there

is some evidence that they were not given.

Nash V. New York Cent., etc., R. Co., 125
N. Y. 715, 26 N. E. 266 [reversing 51 Hun
594, 4 N. Y. Suppl. 525]. Compare Suther-
land V. New York Cent., etc., R. Co., 41
N. Y. Super. Ct. 17.

Evidence held insufScient to go to the jury
see Columbia, etc., R. Co. v. State, 105 Md.
34, 65 Atl. 625; Hatcher v. McDermott, 103
Md. 78, 63 Atl. 214; Holmes v. Pennsylvania
R. Co., 74 N. J. L. 469, 66 Atl. 412.

33. Illinois.— Chicago, etc., R. Co. v. Pul-
liam, 208 111. 456, 70 N. E. 460; Atchison,
etc., R. Co. V. Feehan, 149 111. 202, 36 N. E.
1036 [affirming 47 111. App. 66].

Iowa.— Annakcr v. Chicago, etc., R. Co.,

81 Iowa 267, 47 N. W. 68; Lee v. Chicago,
etc., R. Co., 80 Iowa 172, 45 N. W. 739;
Reed «. Chicago, etc., R. Co., 74 Iowa 188,

37 N. W. 149.

Kentucky.— Louisville, etc., R. Co. «.

Walden, 74 S. W. 694, 25 Ky. L. Rep. 1.

Massachusetts.— Daniels v. New York, etc.,

R. Co., 183 Mass. 393, 67 N. E. 424.



RAILROADS [33 Cycj 1105

question for the jury as to whether proper lights were displayed/' or whether the
employees in charge of the engine or cars kept a proper lookout.^'^ Likewise it

is usually a question for the jury whether under the circumstances of the par-

ticular case the railroad company was neghgent in failing to give the proper or

customary signals,^" although it was not required to give signals by statute or

Michigan.— McDuffie >;. Lake Shore, etc.,

R. Co., 98 Mich. 3.56, 57 N. W. 248.

Missouri.— Weller r. Chicago, etc., E. Co.,

164 Mo. 180, 64 S. W. 141, 86 Am. St. Rep.
592; Dickson v. Missouri Pac. R. Co., 104
Mo. 491, 10 S. W. 381; Hanlon v. Missouri
Pac. R. Co., 104 Mo. 381, 16 S. W. 233.

New York.— Salter v. Utica, etc., R. Co.,

59 N. Y. 631; Roach v. Flushing, etc., R.
Co., 58 N. Y. 626; Stewart v. Long Island
R. Co., 54 N. Y. App. Div. 623, 66 N. Y.
Suppl. 436 [affirmed in 166 N. Y. 604, 59
N. E. 1130] ; Degraw v. Erie R. Co., 49 N. Y.
App. Div. 29, 63 N. Y. Suppl. 296; Moore
V. New York Cent., etc., R. Co., 75 Hun 381,
27 N. Y. Suppl. 449 [affirmed in 142 N. Y.
652, 37 N. E. 569] ; Puff v. Lehigh VaUey R.
Co., 71 Hun 577, 24 N. Y. Suppl. 1068;
Campbell v. New York Cent., etc., R. Co., 3

N. Y. Suppl. 649 [affirmed in 121 N. Y. 669,
24 N. E. 1094] ; Halsey v. Rome, etc., R.
Co., 12 N. Y. St. 319.

Pennsylvania.— Crane v. Pennsylvania R.
Co., 218 Pa. St. 560, 67 Atl. 877; Winter-
bottom V. Philadelphia, etc., R. Co., 217 Pa.
St. 574, 66 Atl. 864; Kuntz r. New York,
etc., R. Co., 206 Pa. St. 162, 55 Atl. 915.

Texas.— International, etc., R. Co. v. Sein,

11 Tex. Civ. App. 386, 33 S. W. 558.

Wisconsin.— Roedler v. Chicago, etc., R.
Co., 129 Wis. 270, 109 N. W. 88.

See 41 Cent. Dig. tit. "Railroads," § 1161.

To warrant the submission of the question
to the jury, where positive evidence is ad-
duced to the fact that the signals were given,

there must be something more than the tes-

timony of witnesses that they did not hear
the signals, and it must appear that their

attention was attracted to the fact so that
their evidence would tend to negative that
of defendant. Stewart v. Michigan Cent. R.
Co., 119 Mich. 91, 77 N. W. 643 (evidence

held insufficient) ; Glennon v. Erie E. Co.,

86 N. Y. App. Div. 397, 83 N. Y. Suppl.
875 [affirmed in 180 N. Y. 562, 73 N. E.
1124] (evidence held insufficient) ; Bleyle v.

New York Cent., etc., R. Co., 11 N. Y. St.

585 [affirmed in 113 N. Y. 626, 20 N. E.

877] ; Newhard v. Pennsylvania R. Co., 153

Pa. St. 417, 26 Atl. 105, 19 L. R. A. 563.

The testimony of a passenger that no whistle

wag blown or bell rung at the regular dis-

tance from the crossing— that he did not
hear any— is not enough to go to the jury
on the question as against the testimony of

engineer, fireman, conductor, and brakemen.
Knox V. Philadelphia, etc., R. Co., 202 Pa.
St. 504, 52 Atl. 90.

Where the evidence is contradictory as to

whether the approaching train gave a signal,

the case ahoiild be submitted to the jury
with proper explanations as to the relative

value of the testimony of those who said

positively that they had heard the signal and

[70]

the negative testimony of those who simply
testified that they had not heard it. Mis-
souri Pac. R. Co. V. Moffatt, 56 Kan. 667, 44
Pac. 607; Salathe v. Delaware, etc., R. Co.,

28 Pa. Super. Ct. 1. Although as a matter
of law, where witnesses are of equal credit,

positive evidence that a signal was given is

entitled to more weight than that of wit-
nesses who say that they did not hear the
signals, yet the position and situation of the
witnesses, the attention they were giving and
their credibility are questions for the jury
and it is within their province to weigh the
evidence and determine its value. Murray
V. Missouri Pac. R. Co., 101 Mo. 236, 13

S. W. 817, 20 Am. St. Rep. 601 ; E. B. Clark
Co. V. Baltimore, etc., R. Co., 27 Pa. Super.
Ct. 251.

34. Annacker v. Chicago, etc., R. Co., 81
Iowa 267, 47 N. W. 68; Line v. Grand
Rapids, etc., R. Co., 143 Mich. 163, 106 N. W.
719; Weller v. Chicago, etc., R. Co., 164
Mo. 180, 64 S. W. 141, 86 Am. St. Rep. 592;
De Graw v. Erie R. Co., 49 N. Y. App. Div.
29, 63 N. Y. Suppl. 296.

35. Leavitt v. Terre Haute, etc., R. Co., 5
Ind. App. 513, 31 N. E. 860, 32 N. E. 866;
Tierney v. Chicago, etc., R. Co., 84 Iowa
641, 51 N. W. 175.
36. Illinois.— Chicago, etc., R. Co. v. Cor-

son, 198 111. 98, 64 N. E. 739 [affirming 101
III. App. 115] (whether defendant's failure to
give any signal misled deceased and
caused her to drive on the right of way under
the belief that no train was approaching) ;

Chicago, etc., R. Co. v. Smith, 180 111. 453,
64 N. E. 325 [affirming 77 111. App. 492].
Kansas.— Roach v. St. Joseph, etc., R. Co.,

35 Kan. 654, 41 Pac. 964, in the neighbor-
hood of a dangerous private crossing.

Kentuohij.-—-Louisville, etc., R. Co. V.

Lucas, 98 S. W. 308, 99 S. W. 959, 30 Ky. L.
Rep. 359, 539.

Minnesota.— Loucks v. Chicago, etc., R.
Co., 31 Minn. 526, 18 N. W. 651.

Missouri.— Erickson r. Kansas City, etc.,

R. Co., 1?1 Mo. 647, 71 S. W. 1022.
Vew York.— O'Mara v. Hudson River R.

Co., 38 N. Y. 445, 98 Am. Dec. 61 ; Swart ».

New York Cent., etc., R. Co., 81 N. Y. App.
Div. 402, 80 N. Y. Suppl. 906 [affirmed in

177 N. Y. 529, 69 N. E. 1131 (where the
train was running at a speed of fifty miles
an hour ) ] ; Sauerborn v. New York Cent.,
etc., R. Co., 69 Hun 429, 23 N. Y. Suppl. 478
[affirmed in 141 N. Y. 553, 36 N. E. 343]

;

Johnson v. Hudson River E. Co., 6 Duer 633
[affirmed in 20 N. Y. 65, 75 Am. Dec. 375].
Texas.— Houston, etc., E. Co. v. Boozer,

70 Tex. 530, 8 S. W, 119, 8 Am. St. Rep.
615; Texas, etc., R. Co. v. Tucker, (Civ.
App. 1907) 106 S. W. 764; Shoemaker v.

Texas, etc., R. Co., 29 Tex. Civ. App. 578,
69 S. W. 990.
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ordinance," or in failing to display proper lights,'" or to keep a proper lookout
from its train or cars; ^' although it has been held that a failure to give the statu-

tory signals is negligence per se and the court may so charge,^" and even in the

absence of statute, the court may charge that it was neghgence to fail to give sig-

nals, under the circumstances of the particular case, as where the imdisputed facts

show that it was clearly dangerous for the particular train to approach without
signals, and no excuse is shown for the omission. ^^ So it is a question for the

jury as to what signals ordinary care would require under the circumstances of

the particular case,*^ or whether or not the signals which were given,*^ or the lights

which were displayed,** were sufficient.

See 41 Cent. Dig. tit. " RaUroads," § 1161.
Whether or not the failure to give a sig-

nal at an overhead crossing is negligence is

for the jury. Chesapeake, etc., R. Co. v.

Ogles, 73 S.'W. 751, 24 Ky. L. Rep. 2160;
Louisville, etc., E. Co. r. Shearer, 59 S. W.
330. 22 Ky. L. Rep. 929.
Where an engine starts toward a crossing

from a distance of less than eighty rods, it

is a question for the jury whether it is

negligence not to blow the whistle. Gulf,
etc., R. Co. V. Hall, 34 Tex. Civ. App. 535,
80 S. W. 133.

Gross negligence.— It is proper to submit
to the jury the question wliether the failure

to give a signal of an approach of a train
at a street crossing and to keep a lookout
for persons on the street is gross negligence
so as to authorize punitive damages. Louis-
ville, etc., R. Co. r. Cooper, 65 S. W. 7Bo,

23 Ky. L. Rep. 1658.
37. Hodges v. St. Louis, etc., R. Co., 71

Mo. 50 (when approaching a switch cross-

ing) ; Winstanley r. Chicago, etc., R. Co.,

72 Wis. 375, 39 X. W. 856.

Although the statute only provides for
whistling a quarter of a mile from a crossing,

it is a question for the jury whether a failure

to sound it after the engine is nearer the
crossing is negligence. Missouri, etc., R.
Co. V. Oslin, 26 Tex. Civ. App. 370, 63
S. W. 1039.

38. Erickson v. Kansas City, etc., R. Co.,

171 Mo. 647, 71 S. W. 1022; Johnson i:

Hudson River R. Co., 6 Duer (N. Y.) 633
[affirmed in 20 N. Y. 65, 75 Am. Dec. 375]

;

Wells V. Cincinnati, etc., R. Co., 9 Ohio Cir.

Ct. 340, 6 Ohio Cir. Dec. 137; International,

etc.. R. Co. r. Jones, (Tex. Civ. App. 1901)
60 S. W. 978.

39. Tiernev v. Chicago, etc., R. Co., 84 Iowa
641, 51 X. W. 175; Louisville, etc., R. Co.

V. Cooper, 65 S. W. 795, 23 Ky. L. Rep.
1658; Houston, etc., R. Co. v. Boozer, 70
Tex. 530, 8 S. W. 119, 8 Am. St. Rep. 615;

St. Louis Southwestern E. Co. r. Elledge,

(Tex. Civ. App. 1900) 93 S. W. 499 (in

the absence of statute making -it negligence

to fail to keep a lookout) ; Shoemaker v.

Texas, etc.. R. Co., 29 Tex. Civ. App. 578,

69 S. W. 990; International, etc., R. Co. v.

Jones, (Tex. Civ. App. 1901) 60 S. W. 07S;

Schlimgen !. Chicago, etc., R. Co., 90 Wis.

186, 62 N. W. 1045.

40. Galveston, etc., R. Co. r. Harris, 22

Tex. Civ. App. 16, 53 S. W. 599. See St.

Louis Southwestern R. Co. v. Elledge, (Tex.
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Civ. App. 1906) 93 S. W. 499, as to statu-

tory requirement of lookouts.
41. Loucks r. Chicago, etc., R. Co., 31

Minn. 526, 18 X. W. 651.
42. Johnson l: Baltimore, etc., R. Co., 6

Maekey (D. C.) 232; Georgia R., etc., Co.
V. Cromer, 106 Ga. 296, 31 S. E. 759.
Although the statute only requires the sig-

nals to be given on approaching a public
highway, it is within the province of the jury
to determine whether, under the circum-
stances of a particular case, it is negligence
not to give such a signal at another point.

Winslow V. Boston, etc., R. Co., 11 N. Y.
St. 831.

Whether the whistle ought to have been
sounded at any particular point or not is a
question for the jury. Ellis r. Great West-
ern R. Co., L. R. 9 C. P. 551, 43 L. J. C. P.
304, 30 L. T. Rep. N. S. 874.

43. Byrne v. Xew York Cent., etc., R. Co.,

104 X. Y. 362, 10 X. E. 539, 58 Am. Rep.
512; Bradley v. Ohio River, etc., R. Co.,

126 X. C. 735, 36 S. E. 181 (whether the
sounding of a whistle when the train was
fifty feet from the crossing was timely) ;

Childs r. Pennsylvania R. Co., 150 Pa. St.

73, 24 Atl. 341 (holding that where the evi^

dence shows that an approaching train could
not be seen until within nine hundred feet,

and the train was running at the rate of

forty-five to fifty miles per hour, the ques-

tion whether the ringing of the bell gave
sufficient warning is properly one for the

jury) ; Griffith v. Baltimore, etc., R. Co. 44
Fed. 574.

Whether ringing the bell without blowing
the whistle is negligence is a question for the
jury. Longenecker v. Pennsylvania R. Co.,

105 Pa. St. 328.

Where the view was obstructed and the
train was running at a high rate of speed, it

is a, question for the jury whether the custom-
ary signals, if given, were adequate or

whether any signals which might have been
given were sufficient. Petrie v. New York
Cent., etc., R. Co., 171 N. Y. 638, 63 N. E.
1121 [affirming 63 K. Y. App. Div. 473, 71
X. Y. Suppl. '866].

44. Chicago, etc.. P.. Co. v. Condon, 108
111. App. 639.

Whether a light on a train is a conspic-
uous light within the meaning of a city or-

dinance requiring a conspicuous light on all

moving trains at night is a question of fact
for the jury. Chicago, etc., E. Co. r. Condon.
108 111. App. 639.
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(b) -Method of Moving Trains or Cars. It is also a question of fact for the

jury where the evidence is conflicting or doubtful whether defendant company
exercised due care in moving a train or cars which had been standing at the cross-

ing/^ as whether there were proper lights on the cars at the time/" or proper
signals were given before starting; ^' or whether or not it was negligence to move
the train or cars without a previous signal or warning.*' Likewise it is a question

for the jury whether a backing train gave the proper signals/' or had a proper
lookout on the car furthest from the engine; ^ or whether under the circumstances

the railroad company was negligent in backing an engine or cars/' or in kicking

or running unattended cars/^ or in making a flying switch/^ over the crossing

without the proper lights, signals, or lookouts.

(c) Where View or Hearing Is Obstructed. Where there is evidence that the

45. Chicago, etc., R. Co. v. Carey, 115 111.

115, 3 N. E. 519; Carmer v. Chicago, etc.,

R. Co., 95 Wis. 513, 70 N. W. 560.

Whether defendant's engineer had knowl-
edge of plaintiff's attempt to cross before the
train was started is a question for the jury,

where there is evidence that plaintiff had
been waiting at the crossing for some time
in full view of the engineer, and that there

was no other crossing within half a mile.

Irvin V. Gulf, etc., R. Co., (Tex. Civ. App.
1897) 42 S. W. 661.

46. Chicago, etc., R. Co. v. Carey, 115 111.

115, 3 N. E. 519.

47. Chicago, etc., R. Co. v. Carey, 115 111.

115, 3 N. E. 519; Carmer v. Chicago, etc.,

R. Co., 95 Wis. 513, 70 N. W. 560.

48. Missouri.— Burger v. Missouri Pac. R.
Co., 112 Mo. 238, 20 S. W. 439, 34 Am. St.

Rep. 379.

Neiraska.— Williams v. Chicago, etc., R.
Co., 78 Nebr. 095, 701, 111 N. W. 596, 113

N. W. 791, 14 L. R. A. N. S. 1224.

New York.— Chadbourne v. Delaware, etc.,

R. Co., 6 Daly 215.

Ohio.— Iiake Erie, etc., R. Co. v. Mackey,
53 Ohio St. 370, 41 N. E. 980, 53 Am. St.

Rep. 641, 29 L. R. A. 757.

Pennsylvania.— Philadelphia, etc., R. Co.

V. Layer, 112 Pa. St. 414, 3 Atl. 874.

See 41 Cent. Dig. tit. "Railroads," § 1162.

49. Kelly v. Union R., etc., Co., 95 Mo.
279, 8 S. W. 420.

Evidence held insu£Scient to take the case

to the jury see Bohan v. Milwaukee, etc., R.
Co., 61 Wis. 391, 21 N. W. 241.

50. Kelly v. Union R., etc., Co., 95 Mo.
279, 8 S. W. 420.

51. Illinois.— Chicago, etc., R. Co. v. Filler,

195 111. 9, 62 N. E. 919; Chicago, etc., R.

Co. V. McDonnell, 194 111. 82, 62 N. E. 308

[affirming 91 111. App. 488].
Maryland.— State v. Union R. Co., 70 Md.

69, 18 Atl. 1032.

Nehraska.— Union Pac. R. Co. v. Connolly,

77 Nebr. 254, 109 N. W. 368; Chicago,

etc., R. Co. V. Russell, 72 Nebr. 114, 100

N. W. 156, holding that it is a question for

the jury whether it was negligence for the

railroad company to back a train without
special warning.
New York.— Wiwirowski v. Lake Shore,

etc., R. Cq., 58 Hun 40, 11 N. Y. Suppl. 361

[reversed on other grounds in 124 N. Y. 420,

26 N. E. 1023] ; Waldele v. New York Cent.,

etc., R. Co., 19 Hun 69.

Pennsylvania.— Cohen v. Philadelphia, etc.,

R. Co., 211 Pa. St. 227, 60 Atl. 729; Fisher

V. Monongahela Connecting R. Co., 131 Pa.

St. 292, 18 Atl. 1016.

See 41 Cent. Dig. tit. "Railroads," §§1160,
1162.

Whether defendant was negligent in run-

ning a train backward under the circum-

stances is a question for the jury, although
defendant's expert witnesses who testify

that such was the only practical way are

uncontradicted. Carrow r. Barre R. Co., 74
Vt. 176, 52 Atl. 537.

52. Illinois.— Chicago Junction R. Co. v.

McGrath, 203 III. 511, 88 N. E. 69 [affirm-

ing 107 111. App. 100].

Indiana.— Ohio, etc., R. Co. v. McDaneld,
5 Ind. App. 108, 31 N. E. 836.

Michigan.— Lehman v. Eureka Iron, etc.,

Wks., 114 Mich. 260, 72 N. W. 183.

New York.— Bowen v. New York Cent.,

etc., R. Co., 89 Hun 594, 35 N. Y. Suppl.
540.

Texas.— Texas, etc., R, Co. v. Carr, ( Civ.

App. 1897) 42 S. W. 126.

See 41 Cent. Dig. tit. "Railroads," §§1160,
1162.
Where the mode of running cars by " kick-

ing " is explained to the jury, with the situa-

tion of the tracks where cars were so run
across a street at night, and the character
of the night as to darkness, and of the street

as to the extent to which it was traveled,

the question whether that mode of running
the cars was more dangerous or any more
convenient than running them with the

engine is a proper question to be submitted
to the jury. Howard v. St. Paul, etc., R.
Co.. 32 Minn. 214, 20 N. W. 93.

Where cars were shoved in on a side-track

resulting in the death of a boy who was
crawling through standing cars which were
moved thereby, the question of the company's
liability is for the jury, where the street

across which the cars were standing, although

not graded or paved, was used by the public

and persons in the neighborhood were ac-

customed to creeping under the cars. Hofler

V. Southern R. Co., 53 S. W. 665, 21 Ky.
L. Rep. 1020.

53. York v. Maine Cent. R. Co., 84 Me.
117, 24 Atl. 790, 18 L. R. A. 60.
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injured person's view or hearing at the crossing at which the accident occurred
was obstructed, and that the train which caused the accident approached the
crossing at a rapid or unlawful rate of speed without giving any or the proper
signals, the question of defendant's neghgence is for the jury,^* including the
question whether or not the view or hearing was in fact obstructed,^^ and the
question whether or not any signal was given.^"

(ix) Rate of Speed. Where the evidence is conflicting or doubtful it is

a question for the jury to determine at what rate of speed the train was numing
at the time of the accident,^' and whether or not, under the circumstances existing

at the particular time and crossing, such rate of speed, although not in violation

of a statute or ordinance,^' was negUgent,^^ as whether or not it was negligent to

54. California.— Nehrbas v. Central Pac.
R. Co., 62 Cal. 320.

Illinois.— Chicago, etc., E. Co. v. Sanders,
154 111. 531, 39 N. E. 4S1 [affirming 55 111.

App. 87].
Iowa.— Pratt v. Chicago, etc., E. Co., 98

Iowa 5G3, 67 N. W. 402.
Kansas.— Missouri Pac. R. Co. v. Johnson,

44 Kan. 660, 24 Pac. 1116.
Kentucky.— Louisville, etc., E. Co. i'.

Walden, 74 S. W. 694, 25 Ky. L. Rep. 1.

Minnesota.— Beanstrom t'. Northern Pac.
R. Co., 46 Minn. 193, 48 N. W. 778.

Missouri.— Keim r. Union R., etc., Co.,

90 Mo. 314, 2 S. W. 427.
New York.—^Robeon v. Nassau Electric R.

Co., 80 N. Y. App. Div. 301, 80 N. Y. Suppl.
698; Petrie v. New York Cent., etc., R. Co.,

63 N. Y. App. Div. 473, 71 N. Y. Suppl. 866
[affirmed in 171 N. Y. 638, 63 N. E. 1121];
Hickey v. New York Cent., etc., R. Co., 8

N. Y. App. Div. 123, 40 N. Y. Suppl. 484;
Miller v. New York Cent., etc., R. Co., 82
Hun 164, 31 N. Y. Suppl. 317 [affirmed in

146 N. Y. 367, 41 N, E. 90] ; Austin v. Long
Island R. Co., 69 Hun 67, 23 N. Y. Suppl.
193 [affirmed in 140 N. Y. 639, 35 N. E.

892] ; Rodrian v. New York, etc., R. Co.,

55 Hun 606, 7 N. Y. Suppl. 811 [reversed
on other grounds in 125 N. Y. 526, 26 N. E.

741] ; Crawford ('. Delaware, etc., R. Co.,

54 N. Y. Super. Ct. 262 [affirmed in 121

N. Y. 652, 24 N. E. 1092] ; Schlee v. New
York Cent., etc., R. Co., 13 Misc. 649, 34
N. Y. Suppl. 928," Moore v. New York Cent.,

etc., R. Co., 2 Misc. 23, 21 N. Y. Suppl.

436; Cook v. New York Cent., etc., R. Co.,

15 N. Y. S,uppl. 45 [affirmed in 128 N. Y.
635, 29 N. E. 147] ; Crawford p. Delaware,
etc., R. Co., 1 N. Y. Suppl. 339 [affirmed in

121 N. Y. 652, 24 N. E. 1092].

Pennsylvania.— Laib v. Pennsylvania R.

Co., 180 Pa. St. 503, 37 Atl. 96; McGill v.

Pittsburgh, etc., R. Co., 152 Pa. St. 331,

25 Atl. 540; Summers c. Bloomsburg, etc.,

R. Co., 24 Pa. Super. Ct. 615.

United States.— Chicago, etc., R. Co. v.

Netolicky, 67 Fed. 665, 14 C. C. A. 615;

Pearce f. Humphreys, 34 Fed. 282.

55. Klanowski v. Grand Trunk R. Co., 57

Mich. 525, 24 N. W. 801.

56. Klanowski i'. Grand Trunk E. Co., 57

Mich. 525, 24 N. W. 801.

57. Chicago, etc., R. Co. v. Perkins, 26 111.

App. 67; Chicago, etc., R. Co. r. Sporer,

69 Nebr. 8, 94 N. W. 991 ; Sehwarz v. Dela-
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ware, etc., R. Co., 211 Pa. St. 625, 61 Atl.

255; Galveston, etc., R. Co. v. Murray, (Tex.

Civ. App. 1906) 99 S. W. 144. Thus it is

a, question for the jury whether the train

ran over the crossing at which plaintiff was
injured at a speed exceeding six miles per

hour in violation of a city ordinance, where
several witnesses testified that the train was
running at the rate of twenty miles an hour,
and none of the trainmen were called as wit-

nesses, although a passenger on the train

testified that it was not running over six

miles an hour. Zwack r. New York, etc.,

E. Co., 160 N. Y. 362, 54 N. E. 785 [affirm-

ing 8 N. Y. App. Div. 483, 40 N. Y. Suppl.
821].
Where there are data furnished by which

the rate of speed can be determined, the evi-

dence upon the proposition whether the train

was run at an unlawful rate of speed will

properly go to the jury. Watson v. Erie E,

Co., 10 Ohio S. & C. PI. Dec. 454, 8 Ohio
N. P. 18.

Whether the rate of speed at one yoiv-t

was the same as at another point is a ques-

tion of fact. Kirby r. Southern R. Co., 63

S. C. 494, 41 S. E. 765.

58. McGrath v. New York Cent., etc., E.
Co., 1 Thomps. & C. (N. Y.) 243; Interna-

tional, etc., E. Co. V. Graves, 59 Tex. 330;
Heath r. Stewart, 90 Wis. 418, 63 N. W.
1051.

59. California.— Bilton v. Southern Pac. R.
Co., 148 Cal. 443, 83 Pac. 440 (where the

circumstances are such that reasonable and
impartial men may differ as to the con-

clusion to be drawn from the evidence)
;

Nehrbas V. Northern Pac. R. Co., 62 Cal.

320.

Illinois.— Cleveland, etc., R. Co. v. Bad-
deley, 150 111. 328, 36 N. E. 965; Chicago,

etc., R. Co. V. Perkins, 26 111. App. 67.

Indiana.— Louisville, etc., R. Co. t". Stom-
mel, 126 Ind. 25. 25 N. E. 863.

Maine.— Wood v. Maine Cent. R. Co., 101

Me. 469, 64 Atl. 833.

Minnesota.— Lammers v. Great Northern
E. Co., 82 Minn. 120, 84 N. W. 728; Bol-

inger v. St. Paul, etc., R. Co., 36 Minn. 418,

31 N. W. 856, 1 Am. St. Rep. 680; Howard
V. St. -Paul, etc., R. Co., 32 Minn. 214, 20'

N. W. 93.

Mississippi.— Staggs r. Mobile, etc., R. C».,

77 Miss. 507, 27 So. 597.

Missouri.— Klockenbrink i'. St. Louis, etc.,

R. Co., 81 Mo. App. 351, 409.
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run over a crossing where the view or hearing was obstructed at a given rate of

speed.™ Whether special circumstances existed rendering necessary the slack-

ening of the speed of a train at a crossing is a cLuestion for the jury."'

Neirasku.— Chicago, etc., R. Co. v. Sporer,

09 Nebr. 8, 94 N. W. 991.

New Hampshire.— Huntress v. Boston, etc.,

R. Co., 66 N. H. 185, 34 Atl. 154, 49 Am.
St. Rep. 600.

NeiD York.—Serano r. New York, etc., R.

Co., 188 N. Y. 156, 80 N. E. 1025, 117 Am.
St. Rep. 833 [reversina 114 N. Y. App. Div.

e84, 99 N. Y. Suppl. 1103] ; Massoth f. Dela-

ware, etc., Canal Co., 64 N. Y. 524 [affirm-

ing 6 Hun 314] ; Wilds v. Hudson River
R. Co., 29 N. Y. 315 (holding that it is

generally a question of fact in each case

whether tlie actual rate was excessive or

dangerous, which will depend to some extent

upon the safeguards adopted to prevent
accidents) ; Frederick v. Fonda, etc., Co.,

52 N. Y. App. Div. 603, 65 N. Y. Suppl. 440

;

Lewin v. Lehigh Valley R. Co., 41 N. Y.
App. Div. 89, 58 N. Y. Suppl. 113; Miller v.

New York Cent., etc., R. Co., 20 N. Y.
Suppl. 163; Richardson v. New York Cent.,

etc., R. Co., 15 N. Y. Suppl. 868 [affirmed

in 133 N. Y. 563, 30 N. E. 1148].

North GaroJina.— Norton v. North Caro-
lina R. Co., 122 N. C. 910, 29 S. E. 886.

Ohio.— Wheeling, etc., R. Co. v. Parker,

29 Ohio Cir. Ct. 1, given rate of speed across

a street in a populous city.

Pennsylvania.— Pennsylvania R. Co. v.

Brooks, 2 Walk. 122; Delaware, etc., R.
Co. (-. Smith, 1 Walk. 88.

South Carolina.—Kirby v. Southern R. Co.,

63 S. C. 494, 41 S. E. 765 ; Zeigler v. North-
eastern R. Co., 5 S. C. 221.

Texas.— In the absence of a statute or
ordinance prescribing the rate of speed at
which a train may run, it is a question
for the jury to determine whether or not
under any circumstances the speed of the

train was negligence. Missouri, etc., R. Co.

0. Melugin, (Civ. App. 1901) 63 S. W.
338.

United States.— Shatto v. Erie R. Co., 121

Fed. 678, 59 C. C. A. 1, speed in violation

of ordinance.
See 41 Cent. Dig. tit. " Railroads,"

§ 1164y2.
It is not in every case where a fault in re-

spect to speed is alleged that the question
must be submitted to the jury; but if it be
clearly shown that on the occasion in ques-

tion the rate of speed was not greater than
that which had been usually practised be-

fore, with the tacit consent of the com-
munity and without accident, it should not

be considered an open question whether run-
ning at that rate was negligence. Wilds v.

Hudson River R. Co., 29 N. Y. 315.

Evidence held insufficient to take the case

to the jury.— There is no evidence to go to

the jury that a train was running at too

high 11 speed at the crossing of a country
road where the only testimony as to ex-

cessive speed is that of a passenger who,
after saying that he could not tell how

many miles an hour it was running, as he
had no way of measuring it, said that it was
running sixty miles an hour, and this is

opposed to the schedule of the train, and
the positive testimony of the engineer. Knox
L-. Philadelphia, etc., R. Co., 202 Pa. St. 504,

52 Atl. 90. So proof of a high rate of speed
at a crossing when accompanied by an ex-

hibition of facts showing proper safeguards
for the customary and ordinary use of the

crossing is insufficient to take the case to

the jury. Custer v. Baltimore, etc., R. Co.,

19 Pa. Super. Ct. 365 [affirmed in 206 Pa.

St. 529, 55 Atl. 1130].

The court cannot instruct the jury that a
given rate of speed does or does not consti-

tute negligence on the part of the railroad

company. Kirby v. Southern R. Co., 63

S. C. 494, 41 S. E. 765.

Illustrations.— Thus it is a question for

the jury whether or not the railroad com-
pany was negligent in running an engine

and tender through a town at a high rate

of speed (Risinger v. Southern R. Co., 59 S.

C. 429, 38 S. E. 1 ) ; or in running through
a small village at the rate of thirty-five miles

an hour (Wabash, etc., R. Co. v. Hicks, 13
111. App. 407) ; or in running over a much
traveled street at the rate of forty (Waldele
V. New York Cent., etc.. R. Co., 4 N. Y.
App. Div. 549, 38 N. Y. Suppl. 1009); or

twenty-five miles an hour (De Lode v. New
York Cent., etc., R. Co., 92 Hun (N. Y.)

149, 36 N. Y. Suppl. 697 [affirmed in 157

N. Y. 688, 51 N. E. 1090] ; or in running
at forty miles an hour over a graded cross-

ing witliout maintaining a flagman (Hunt-
ress V. Boston, etc., R. Co., 66 N. H. 185,

34 Atl. 154, 49 Am. St. Rep. 600) ; and such
question cannot be decided by the court on
a motion for a nonsuit (Risinger v. Southern
R. Co., 59 S. C. 429, 38 S. E. 1).

60. Nehrbas v. Northern Pae. R. Co., 62
Cal. 320; Chicago, etc., R. Co. v. Perkins,
26 111. App. 67; Pratt v. Chicago, etc., R.
Co., 98 Iowa 563, 67 N. W. 402; Noble v.

New York Cent., etc., R. Co., 20 N. Y. App.
Div. 40, 46 N. Y. Suppl. 645 [affirmed in

161 N. Y. 620, 55 N. E. 1098] ; Bleyle v.

New York Cent., etc., R. Co., 11 N. Y. St.

585 [affirmed in 113 N. Y. 026, 20 N. E.

877].
Illustrations.— It is a question for the

jury whether it was negligent for the

railroad company to run through a fog at a
crossing at the rate of eighteen miles an hour
(Denton v. Brooklyn Heights R. Co., 75

N. Y. App. Div. 619, 78 N. Y. Suppl. 157),

or to run a train over a public crossing in

a town at twenty miles an hour, when the

view of the track was obstructed for a con-

siderable distance (International, etc., R. Co.

V. Starling, 16 Tex. Civ. App. 365, 41 S. W.
181).
61. Zeigler v. Northeastern R. Co., 5 S. C

221.
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(x) Precautions as to Persons Seen At or Near Crossing. Except
where there is no evidence, or it is legally insufficient, as where it is too specu-
lative or uncertain, to justify its submission to the jury,''^ it is a question for the
jury whether or not defendant's engineer and other employees in charge of the
engine or train causing the accident were neghgent in not discovering plaintiff's

peril in time to avoid injuring him,°^ or whether or not after discovering plaintiff's

peril they used all reasonable means within their power to avoid injuring him,"*

as whether they used all reasonable endeavors to slacken the speed/^ or to stop

the train,"" in time to avoid the injury. But where the evidence conclusively

shows that it was impossible for the engineer or other employee to avoid the
collision, after he discovered plaintiff's peril, by the exercise of the utmost degree
of care, it is error for the court to submit the issue of defendant's negligence to

the jury."'

62. Morris v. Lake Shore, etc., E. Co., 148
N. Y. 182, 42 N. E. 579; Sherwin v. Rutland
E. Co., 74 Vt. 1, .51 Atl. 1089.
Evidence held insufficient to require sub-

mission to the jury on the question whether
the engineer ought to have foreseen plain-

tiff's negligence and then have avoided tlie

accident see Gahagan r. Boston, etc., R. Co.,

70 N. H. 441, 50 Atl. 146, 55 L. E. A.
426.

Where there is no evidence that those in

charge of the locomotive saw plaintiff in

time to avoid the accident, in an action for

injury sustained by one guilty of contribu-

tory negligence, the question as to defendant's
negligence cannot be submitted to the jury.
Northern Cent. E. Co. v. McMahon, 97 Md.
483, 55 Atl. 627.

63. Montana.— Riley v. Northern Pac. E.
Co.. 36 llont. 545, 93 Pac. 948.

yew Hampshire.— Gahagan v. Boston, etc.,

R. Co., 70 N. H. 441, 50 Atl. 146, 55 L. R. A.
426.

Xetn York.— Jlorris r. Lake Shore, etc., E.
Co., 148 N. Y. 182, 42 N. E. 579.

Xorth Carolina.— Baker r. Norfolk, etc., E.
Co., 144 N. C. 36, 56 S. E. 553.

Texas.— Texas, etc., R. Co. v. Chapman,
57 Tex. 75.

64. Arkansas.— Griffie r. St. Louis, etc., R.
Co., 80 Ark. 186, 96 S. W. 750.

Kentucky.— Newport News, etc., E. Co. v.

Deuser, 97 Kv. 92, 29 S. W. 973, 17 Ky.
L. Eep. 113.

Man/land.— Western Marvland E. Co. v.

Kehoe,' 86 Md. 43, 37 Atl. 799.

Mississippi.— Staggs V. Mobile, etc., E. Co.,

77 Miss. 507, 27 So. 597.

New Hampshire.— Gahagan v. Boston, etc.,

R. Co., 70 N. H. 441, 50 Atl. 146, 55 L. R.
A. 426.

Neto Jersey.— Eafferty v. Erie E. Co., 66
N. J. L. 444, 49 Atl. 456.

Texas.— Galveston, etc., E. Co. v. Murray,
(Civ. App. 1906) 99 S. W. 144.

65. Pennsylvania Co. v. Eeidy, 198 111. 1,

64 N. E. 698 [affirming 99 111. App. 477].

Where there is evidence that defendant's

trainmen could have slackened the speed of

the train if they had acted when they knew
or ought to have Icnown of the injured per-

son's attempt to cross in front of the train,

but did not do so, whether they could or
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ought to have done so is for the jury. Yeaton
V. Boston, etc., R. Co., 73 N. H. 285, 61 Atl.

522.
66. Alahama.— Tuscaloosa Belt E. Co. v.

Fuller, (1907) 45 So. 156; Georgia Cent. E.
Co. V. Forshee, 125 Ala. 199, 27 So. 1006.

Kansas.—• Chicago, etc., E. Co. v. Prouty,
55 Kan. 503, 40 Pac. 909.

Kentucky.— Chesapeake, etc., E. Co. v.

Pace, 106 S. W. 1176, 32 Ky. L. Eep. 806,

runaway team.
New York.— Henn v. Long Island E. Co.,

51 N. Y. Apn. Div. 292, 65 N. Y. Suppl. 21;
Boll V. Adirondack E. Co., 4 N. Y. Suppl.
769.

North Dakota.—Johnson v. Great Northern
E. Co., 7 N. D. 284, 75 N. W. 250.

Texas.—^ Jones i;. Probasco, 18 Tex. Civ.

App. 699, 45 S. W. 1036; International, etc.,

E. Co. V. Knight, (Civ. App. 1898) 45 S. W.
167.

Vermont.— Willev r. Boston, etc., E. Co.,

72 Vt. 120, 47 Atl. "398.

United States.— Louisville, etc., E. Co. u.

Truett, 111 Fed. 876, 50 C. C. A. 42.

A failure to reverse the engine is sufficient

to warrant the jury in finding that defendant
might have reduced the speed of the train so

as to avoid the collision. Georgia Cent. R.
Co. V. Forshee, 125 Ala. 199, 27 So. 1006.

Evidence held insufficient to go to the jury

see Sites v. Knott, 197 Mo. 684, 96 S. W.
206; Walker v. Wabash R. Co., 193 Mo. 453,

92 S. W. 83.

67. Colorado, etc., R. Co. r. Thomas, 33

Colo. 517, 81 Pac. 801, 70 L. R. A. 681;

Cox V. Louisville, etc., R. Co., 104 S. W. 282,

31 Ky. L. Rep. 875.

Error of judgment.— Where the evidence

shows that the engineer was unable to avoid
a collision after discovering plaintiff's peril,

and that he had the alternative of putting on
full steam and striking the horses or apply-

ing the brakes and striking the vehicle and
he does the latter, the question as to whether
or not he was negligent should not be sub-

mitted to the jury as the facts show that his

doing so was a mere error of judgment on
which negligence cannot be imputed. Well-
brock V. Long Island R. Co., 31 Misc. (N. Y.)

424, 65 N. Y. Suppl. 592.

Evidence held insufficient to show as a mat-
ter of law that the brakeman should have an-
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(xi) Contributory Negligence — (a) In General. The rule is well

established that where the evidence upon such issue is conflicting,"' or where the

case is not free from doubt, and candid and intelligent men might reach different

conclusions upon the facts, "' it is not for the court to lay down as a matter of law

what precautions a person injured at a railroad crossing should have taken, or to

direct a verdict for defendant or grant a nonsuit; but whether or not under all

the circumstances such person was guilty of contributory negligence is a question

of fact for the jury.'" In like manner where the evidence is conflicting or

tioipated a pedestrian's purpose to cross in

front of a backing train, and attempted sooner
to stop the train see Matteson v. Southern
Pac. Co., 6 Cal. App. 318, 92 Pae. 101.

68. District of Columbia.— Cowen v. Mer-
rinian, 17 App. Cas. 180.

Kansas.—-Wichita, etc., R. Co. v. Davis, 37
Kan. 743, 16 Pac. 78, 1 Am. St. Rep. 275.

Kentucky.—Louisville, etc., R. Co. v. Lucas,
98 S. W. 308, 99 S. W. 959, 30 Ky. L. Rep.
359, 539.

Michigan.— Haines v. Lake Shore, etc., R.
Co., 129 Mich. 475, 89 N. W. 349.

Mississippi.— Fulmer i\ Illinois Cent. R.
Co., 68 Miss. 355, 8 So. 517.

North Carolina.— Frazier v. Southern R.
Co., 130 N. C. 355, 41 S. E. 941.

Canada.— Sims t-. Grand Trunk R. Co., 10
Ont. L. Rep. 330. 5 Ont. Wkly. Rep. 664.

See 41 Cent. Dig. tit. "Railroads," § 1166.
69. Arkansas.—^ Scott v. St. Louis, etc., R.

Co., 79 Ark. 137, 95 S. W. 490, 116 Am. St.

Rep. 67.

District of Colunibia.—Cowen v. Merriman,
17 App. Cas. 186.

Illinois.— Elgin, etc., R. Co. v. Duffy, 191
111. 139, 61 N. E. 432 [affirming 93 111. App.
463] ; Chicago, etc., R. Co. v. Lewandowski,
190 111. 301, 60 N. E. 497.
Indiana.— Greenawaldt v. Lake Shore, etc.,

R. Co., 165 Ind. 219, 74 N. E. 1081, 73 N. E.
910; Malott J'. Hawkins, 159 Ind. 127, 63
N. E. 308; Cleveland, etc., R. Co. v. Harring-
ton, 131 Ind. 426, 30 N. E. 37.

loiea.— Defrieze v. Illinois Cent. R. Co.,

(1903) 94 N. W. 505.

Michigan.— Haines v. Lake Shore, etc., R.
Co., 129 Mich. 475, 89 N. W. 349.

Missouri.— Montgomery v. Missouri Pac. R.
Co., 181 Mo. 477, 79 S. W. 930.

Nebraska.— Chicago, etc., R. Co. v. Feath-
erly, 64 Nebr. 323, 89 N. W. 792.

New Hampshire.— Gahagan v. Boston, etc.,

R. Co., 70 N. H. 441, 50 Atl. 146, 55 L. R. A.
426 ; Roberts v. Boston, etc., R. Co., 69 N. H.
354, 45 Atl. 94.

New York.— Smedis v. Brooklyn, etc., R.
Co., 88 N. Y. 13 [affirming 23 Hun 279] ;

Massoth V. Delaware, etc., Canal Co., 64 N. Y.
524 [affirming 6 Hun 314] ; Woodworth v.

New York Cent., etc., R. Co., 55 N. Y. App.
Div. 23, 66 K Y. Suppl. 1072 [affirmed in

170 N. Y. 589, 63 N. E. 1123] ; Noble v. New
York Cent., etc., R. Co., 20 N. Y. App. Div.

40, 46 N. Y. Suppl. 645 [affirmed in 161

N. Y. 620, 55 N. E. 1098] ; Nash v. New York
Cent., etc., R. Co., 14 N. Y. St. 531.

Pennsylvania.— Cohen r. Philadelphia, etc.,

R. Co., 211 Pa. St. 227, 60 Atl. 729; Laib v.

Pennsylvania R. Co., 180 Pa. St. 503, 37 Atl.

96; Pennsylvania R. Co. v. Fortney, 90 Pa.

St. 323.

Texas.— Galveston, etc., R. Co. v. Harris,

22 Tex. Civ. App. 16, 53 S. W. 599.

Utah.— Steed v. Rio Grande Western R.

Co., 29 Utah 448, 82 Pac. 476.

Wisconsin.— Schroeder v. Wisconsin Cent.

R. Co., 117 Wis. 33, 93 N. W. 837.

United States.— Baltimore, etc., R. Co. v.

Connell, 137 Fed. 8, 69 C. C. A. 570; Lynch
V. Northern Pac. R. Co., 69 Fed. 86, 16CCA 151

'See 41 Cent, Dig. tit. "Railroads," § 1166.

70. Contributory negligence held a ques-
tion for the jury see the following eases

:

Alabama.— Louisville, etc., R. Co. v. Stew-
art, 128 Ala. 313, 29 So. 562.

Arkansas.—St. Louis, etc., R. Co. v. Wyatt,
79 Ark. 241, 96 S. W. 376 ; Choctaw, etc., R.
Co. V. Raskins, 78 Ark. 355, 93 S. W. 757;
St. Louis, etc., R. Co. i:. Dawson, 68 Ark. 1,

56 S. W. 46.

California.— Hutson v. Southern Cal. R.
Co., 150 Cal. 701, 89 Pac. 1093; Whalen v.

Areata, etc., R. Co., 92 Cal. 669, 28 Pac.
833; Nehrbas v. Central Pac. R. Co., 62 Cal.

320; Johnson v. Center, 4 Cal. App. 616, 88
Pac. 727.

Georgia.— Atlanta, etc., R. Co. v. Lovelace,
121 Ga. 487, 49 S. E. 607; Richmond, etc.,

R. Co. V. Johnston, 89 Ga. 560, 15 S. E. 908.
Illinois.— Illinois Southern R. Co. v.

Hamill, 226 111. 88, 80 N. E. 745 [affirming
128 111. App. 152] ; Toledo, etc., R. Co. v. Ham-
mett, 220 111. 9, 77 N. E. 72 [reversing 115
111. App. 268] ; Pittsburg, etc., R. Co. v. Ban-
fill, 206 111. 553, 69 N. E. 499 [affirming 107
111. App. 254] ; Chicago Junction R. Co. v.

McGrath, 203 111. 511, 68 N. E. 69 [affirming
107 111. App. 100]; Chicago, etc., R. Co. v.

Beaver, 109 111. 34, 65 N. E. 144 [affirming 98
111. App. 558]; Chicago, etc., R. Co. v. Gunder-
son, 174 111. 495_, 51 N. E. 708 [affirming 74 111.

App. 356] ; Chicago, etc., R. Co. v. Lane, 130
111. 116, 22 N. E. 513; Chicago, etc., R. Co.

i:. Hutchinson, 120 111. 587, 11 N. E. 855;
Chicago, etc., R. Co. v. Louderbaek, 125 111.

App. 323 ; Chicago, etc., R. Co. v. Urbaniac,
106 111. App. 325; Cleveland, etc., R. Co. v.

Ghinsky, 92 111. App. 50; Chicago Great
Western R. Co. r. Mohan, 88 111. App. 151

[affirmed in 187 111. 281, 58 N. E. 395].
Indiana.—

^ Greenawaldt v. Lake Shore etc.,

R. Co., 165 Ind. 219, 74 N. E. 1081, 73 N. E.

910; Pittsburgh, etc., R. Co. v. Carlson, 24
Ind. App. 559, 56 N. «. 251.

Iowa.-—Kowalski v. Chicago Great Western
R. Co., (1901) 87 N. W. 409.

Kansas.— St. Louis, etc., R. Co. v. Brock,
69 Kan. 448, 77 Pac. 86.

[X, F, 14, g, (XI), (A)]
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different inferences may be drawn th ;-ofroin the existence of the facts relied upon as

Kentucky.— Chesapeake, etc., R. Co. v.
Vaughn, 97 S. W. 774, 30 Ky. L. Rep. 215.

Massachusetts.— Fitzhugh v. Boston, etc.,
E. Co., 195 Mass. 202, 80 N. E. 792.

Michigan.— Wilbur v. Michigan Cent. R.
Co., 145 Mich. 344, 108 N. W. 713; Corbs
V. Michigan Cent. R. Co., 144 Mich. 73, 107
N. W. 892; Hintz v. Michigan Cent. R. Co.,
140 Mich. 565, 104 N. W. 23; Potter r. Pere
Marquette R. Co., 140 Mich. 362, 103 N. W.
808; Barnum v. Grand Trunk Western R. Co.,
137 Mich. 580, 100 .V. W. 1022; Smith v.

Pere Marquette R. Co., 136 Mich. 224, 98
N. W. 1022; Haines P. Lake Shore, etc., R.
Co., 129 Mich. 475, 89 N. W. 349; Evana v.

Lake Sliore, etc., R. Co., 88 Mich. 442, 50
N. W. 386, 14 L. R. A. 223.

Minnesota.— Courtney v. Minneapolis, etc.,

R. Co., 97 Minn. 69, 106 N. W. 90, 100 Minn.
434, 111 N. W. 399; Stegner r. Chicago, etc.,

R. Co., 94 Minn. 166, 102 N. W. 205, 97
Minn. 511, 107 N. W. 559.

Mississippi.— New Orleans, etc., R. Co. v.

Brooks, 85 Miss. 269, 38 So. 40.

Missouri.— Montgomery v. Missouri Pac.
R. Co., 181 Mo. 477, 79 S. W. 930; Weinstein
V. Toledo, etc., R. Co., 128 Mo. App. 224, 106
S. W. 1125; Mitchell v. St. Louis, etc., R.
Co., 122 Mo. App. 50, 97 S. W. 652; Lang v.

Missouri Pac. R. Co., 115 Mo. App. 489, 91
S. W. 1012; Reed !'. St. Louis, etc., R. Co.,

107 Mo. App. 238, 80 S. W. 919.
Nebraska.— Chicago, etc., R. Co. v. Feath-

erly. 64 Nebr. 323, 89 N. W. 792.
Xew Jersey.— Uavis v. Central R. Co., 67

N. J. L. 660, 52 Atl. 561; New Jersey R.,

etc., Co. V. West, 33 N. J. L. 430.
yeio York.— Serano v. New York Cent.,

etc., R. Co., 188 N. Y. 156, 80 N. E. 1025,
117 Am. St. Rep. 833 [reversing 114 N. Y.
App. Div. 684, 99 N. Y. Suppl. 1103]; Smith
V. New York Cent., etc., R. Co., 177 N. Y.
224, 69 N. E. 427; «t. John r. New York
Cent., etc., R. Co., 165 N. Y. 241, 59 N. E.
3 [reversing 24 N. Y. App. Div. 626, 49 N. Y.
Suppl. 1142]; Smedis v. Brooklyn, etc., R.
Co., 88 N. Y, 13 [affirming 23 Hun 279];
Johnson [. Hudson River R. Co., 20 X. Y. 65,

75 Am. Deo. 375 [affirming Duer 633] ;

Morse v. New York Cent., etc., R. Co., 102
N. Y. App. Div. 49.5, 92 N. Y. Suppl. 657;
Whalen v. New York Cent., etc., R. Co., 39
N. Y. App. Div. 642, 57 N. Y. Suppl. 194;
Goodell r. New York Cent., etc., R. Co., 67
N. Y. App. Div. 271, 73 N. Y. Suppl. 428;
O'Bierne v. Npw York Cent., etc., R. Co., 37
N. Y. App. Div. 547, 56 N. Y. Suppl. 236

[affirmed in 167 N. Y. 568, 60 N. E, 1117]

;

Wieland r. Delaware, etc.. Canal Co., 30 N. Y.
App. Div. 85, 51 N. Y. Suppl. 770; Locl^wood
V Poughkeepsie, etc., R. Co., 28 IST. Y. App.
Div. 589, 51 N. Y. Suppl. 194; Northrup v.

New York, etc., R. Co., 37 Hun 295; Halsey
!•. Rome, etc., R. Co., 12 N. Y. St. 319.

Ohio.— Cincinnati, etc., R. Co. v. Levy, 28
Ohio Cir. Ct. 23.

Oregon.— Kunz v. Oregon R. Co., (1907)
93 Pac. 141, 94 Pac. 504; Hecker v. Oregon
R. Co., 40 Oreg. 6, 66 Pac. 270.

[X, F, 14, g, (XI), (a)]

Pennsylvania.—Cohen v. Philadelphia, etc.,

R. Co., 211 Pa. St. 227, 60 Atl. 729; Mc-
Carthy V. Philadelphia, etc., R. Co., 211 Pa.

St. 193, 60 Atl. 778; Cromley v. Pennsylvania

R. Co., 208 Pa. St. 445, 57 Atl 832, 211 Pa.

St. 429, 60 Atl. 1007 ; Seifred v. Pennsylvania
R. Co., 206 Pa. St. 39J, 55 AtL 1061 ; Kuntz
V. New York, etc., R. Co., 206 Pa. St. 1C2, 55
Atl. 915; Lehigh Valley R. Co. v. Hall, 61
Pa. St. 361; Pennsylvania R. Co. v. McTighe,
46 Pa. St. 316.

South Carolina.— Osteen v. Southern R.
Co., 76 S. C. 368, 57 S. E. 196; Strother v.

South Carolina, etc., R. Co., 47 S. C. 375, 25
S. E. 272 (holdiu^- that under Rev. St.

§ 1692, prohibiting a recovery for the injury
of a person at a railroad crossing where he
was guilty of gi'oss or wilful negligence con-

tributing to the injury, it is the province of

the jury to determine the question of such
contributory negligence) ; Kaminitsky v.

Northeastern R. Co., 25 S. C. 53.

Texas.— Boyd i'. St. Louis Southwestern R.
Co., (1908) 108 S. W. 813 [reversing (Civ.

App. 1907) 105 S. W. 519] ; Gulf, etc., R. Co.

V. Moore, 69 Tex. 157, 6 S. W. 631 ; San An-
tonio, etc., R. Co. V. Mertink, (Civ. App.
1907) 102 S. W. 153 [reversed on other
grounds in (1907) 103 S. W. 485]; Frugia
V. Texarkana, etc., R. Co., 36 Tex. Civ. App.
648, 82 S. W. 814, 43 Tex. Civ. App. 48, 95
S. W. 563; International, etc., R. Co. v. Ives,

34 Tex. Civ. App. 49, 78 S. W. 36; Atchison,
etc., R. Co. V. Keller, 33 Tex. Civ. App. 358,
76 S. W. 801.

Utah.— Steed v. Rio Grande Western R.
Co., 29 Utah 448, 82 Pac. 476 ; Christensen v.

Oregon Short Line R. Co., 29 Utah 192, 80
Pac. 746.

Virginia.— Southern R. Co. v. Hansbrough,
107 Va. 733, 60 S. E. 58; Massey v. Southern
R. Co., 100 Va. 515, 56 S. E. 275.

Wisconsin.— Eilert r. Green Bay, etc., K.
Co., 48 Wis. 606, 4 N. W. 769.

United States.— Texas, etc., R. Co. v. Cody,
166 U. S. 606, 17 S. Ct. 703, 41 L. ed. 1132.

Canada.— Sims r. Grand Trunk R. Co.,

10 Ont. L. Rep. 330, 5 Ont. Wkly. Rep. 664.

See 41 Cent. Dig. tit. "Railroads," § 1166.
Illustrations.— It has been held a question

for the jury whether the injured person was
guilty of contributory negligence in crossing

the track at a different angle from that at

which it was usually crossed (Whelan v. Ar-
eata, etc., R. Co., 92 Cal. 069, 28 Pac. 833) ;

in driving up to the crossing at a slow trot

(Totten V. New York, etc., R. Co., 10 N. Y.
Suppl. 572) ; in not descending from his ve-

hicle and leading his horses across the tracks,

where he starts to drive a team over eleven
tracks at a grade crossing (Newton v. Pitts-

burg, etc., R. Co., 18 Pa. Super. Ct. 18) ; or

in driving his automobile toward the crossing
at about fifteen miles an hour at the time
of the collision (Record f. Pennsylvania R.
Co., (N. J. Sup. 1907) 67 Atl. 1040).
What an ordinarily prudent man would do

on reaching a railroad crossing under the
circumstances is a question for the jury. At-
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constituting suck negligence is for the jury.^' Where, however, the fact that

the person injured did not use the proper degree of care so clearly appears from
the circumstances and undisputed evidence as to leave no inference or fact ia

doubt," as where such fact appears from plaintiff's own unrebutted testimony
or evidence," and there is no evidence of wilfulness or wantonness on the part

lanta, etc., R. Co. v. Lovelace, 121 Ga. 487, 49
S. E. 607; Masgoth v. Delaware, etc.. Canal
Co., 64 N. Y. 524 [affirming 6 Hun 314].
Prima facie proof of contributory negli-

gence is not sufficient to withdraw the case
from the jury as the question of contribu-

tory negligence is not one which the judge
should determine on prima facie proof. Ka-
minitsky v. Northeastern li. Co., 25 S. C.

53.

Whether a parent's negligence contributed
to the death of his child whom he allowed
to go visiting unattended, without having
been specially cautioned, when he knew such
child would have to pass the railroad tracks,

where it was injured, is a question for the
jury. St. Louis, etc., R. Co. v. Dawson, 68
Ark. 1, 56 S. W. 46.

Gross negligence.— Whether the person in-

jured was guilty of gross negligence under the
Massachusetts statute is a question for the
jury. Brusseau v. New York, etc., K. Co.,

187 Mass. 84, 72 N. E. 348.

In case of emergency.— Whether or not the

person injured acted with the proper degree

of care and prudence after he was upon the

railroad company's right of way has been
held a question for the jury. Chicago, etc.,

R. Co. V. Corson, 198 111. 98, 64 N. E. 739
[affirming 101 111. App. 115]; St. Louis,
etc., R. Co. V. Brock, 69 Kan. 448, 77 Pao.

86; Hoffmeister t-. Pennsylvania R. Co., 160
Pa. St. 568, 28 Atl. 945.

71. Gulf, etc., R. Co. ;;. Moore, 69 Tex.

15/, 6 S. W. 631.

The rate of speed at which the person in-

jured approached the crossing is a question
for the jury. Sehwarz v. Delaware, etc., R.
Co., 211 Pa. St. 625, 01 Atl. 255.

Whether the person injured had his horse
under proper control is a question of fact

for the jury. Cranston v. New York Cent.,

etc., R. Co., 11 N. Y. Suppl. 215.

Whether a train was out of sight and hear-
ing when plaintiff started to cross is a,

question for the jury where the evidence on
the issue is conflicting. Grenell v. Michi-

gan Cent. R. Co., 124 Mich. 141, 82 N. W.
843.

Whether the condition of the crossing was
a warning of danger is a question for the

jury. Lowenstein v. Missouri Pac. R. Co.,

117 Mo. App. 371, 93 S. W. 871.

73. California.— Bygum v. Southern Pac.

Co., (1894) 36 Pae. 415; Nehrbas v. Central

Pac. R. Co., 62 Cal. 320; Matteson v. South-
ern Pac. Co., 6 Cal. App. 318, 92 Pac. 101.

District of Columbia.—Cowen v. Merriman,
17 App. Cas. 186.

Florida.— Atlantic Coast Line R. Co. v.

Miller, 53 Pla. 246, 44 So. 247.

Illinois.— C'h\ca,go, etc., R. Co. v. Blake,

125 111. App. 336; Bjork v. Illinois Cent. R.

Co., 85 111. App. 269.

Maryland.— Columbia, etc., R. Co. v. State,

105 Md. 34, 65 Atl. 625.

Massachusetts.— Gahagan v. Boston, etc.,

R. Co., 1 Allen 187, 79 Am. Dec. 724.

Missouri.— Sims v. St. Louis, etc., R. Co.,

116 Mo. App. 572, 92 S. W. 909; Herring v.

Wabash R. Co., 80 Mo. App. 562; Young v.

Missouri, etc., R. Co., 72 Mo. App. 283.

'New Hampshire.— Gahagan v. Boston, etc.,

R. Co., 70 N. H. 441, 50 Atl. 146, 55 L. R. A.
426.

New Jersey.— Gehring v. Atlantic City R.
Co., 75 N. J. L. 490, 68 Atl. 61, 12 L. R. A.

N. S. 443; New Jersey R., etc., Co. v. West,
33 N. J. L. 430.
New York.— Whalen v. New York Cent.,

etc., R. Co., 39 N. Y. App. Div. 642, 57 N. Y.
Suppl. 194; Halsey v. Rome, etc., R. Co., 12

N. Y. St. 319. See Krauss v. Walkill Valley

R. Co., 69 Hun 482, 23 N. Y. Suppl. 432.

Worth Carolina.— Miller v. Wilmington,
etc., R. Co., 128 N. C. 26, 38 S. E. 29.

Pennsylvania.— Mankewicz v. Lehigh Val-
ley R. Co., 214 Pa. St. 386, 63 Atl. 604;
Fieschhut v. Lehigh Valley R. Co., 206 Pa.
St. 348, 55 Atl. 1039; Pennsylvania R. Co. v.

Fortney, 90 Pa. St. 323; Billet ;;. York
Southern R. Co., 11 York Leg. Ree. 173.

Utah.— Steed v. Rio Grande Western R.
Co., 29 Utah 448, 82 Pac. 476.

Virginia.— Smith v. Norfolk, etc., R. Co.,

107 Va. 725, 60 S. E. 56.

United States.— Garrett v. Illinois Cent.

R. Co., 126 Fed. 406 (holding this to be true,

although the court may doubt if the case

should be taken from the jury) ; Southern
Pac. Co. V. Harada, 109 Fed. 379, 48 C. C. A.
423.

See 41 Cent. Dig. tit. "Railroads," § 1166.
Gross negligence.— Where in an action un-

der Mass. Rev. Laws, e. Ill, § 268, the only
reasonable conclusion to be drawn from the
evidence is that the person injured or killed

was guilty of gross negligence or was en-

gaged in committing an imlawful act, the

court should order a verdict for defendant.

McDonald v. New York Cent., etc., R. Co.,

186 Mass. 474, 72 N. E. 55.

Whether the presumption of due care on
the part of a person killed at a railroad

crossing has been rebutted is for the jury,

unless the evidence to the contrary is so

clear as to justify the court in holding that
a verdict against defendant must be set aside

as a matter of law. Unger v. Philadelphia,

etc., R. Co., 217 Pa. St. 106, 66 Atl. 235.

73. Steele v. Georgia Cent. R. Co., 123 Ga.

237, 51 S. E. 438; Atchison, etc., R. Co. v.

Baker, (Indian Terr. 1907) 104 S. W. 1182
[modified in (Okla. 1908) 95 Pac. 433]; Bal-

timore, etc., R. Co. V. McClellan, 69 Ohio St.

142, 68 N. E. 816; St. Louis Southwestern R.

Co. V. Branom, (Tex. Civ. App. 1903) 73

S. W. 1064.
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of defendant,'* the question of contributory negligence is one of law for the court
and it may grant a nonsuit, direct a verdict for defendant, or otherwise dispose

of the case. Contributory negUgence is also a question of law for the court where
there is no evidence of such neghgence, or where the undisputed evidence shows
that the person injured was not guilty of contributory negligence.'^

(b) Contributory Negligence of Children and Others Under Disability. The
contributory negUgence of a child, under all the circumstances, including his age,

capacity, and understanding," or of any other person under disabiUty " who is

Where it appears from plaintiff's own testi-

mony that he could by ordinary care have
avoided the injuries, it is not error to grant
a nonsuit. Southern R. Co. v. Barfield, 115
Ga. 724, 42 S. E. 95, 118 Ga. 256, 45 S. E.
282.

74. Sims V. St. Louis, etc., R. Co., 116 Mo.
App. 572, 92 S. W. 909.

75. Longeneeker r. Pennsylvania R. Co.,

105 Pa. St. 328 ; Texas, etc., R. Co. v. Wright,
31 Tex. Civ. App. 249, 71 S. W. 760; Mc-
intosh V. Chicago, etc., R. Co., 36 Fed. 661.

76. Contributory negligence of child held a
question for the jury see the following cases:

Arkansas.— St. Louis, etc., R. Co. v. Tom-
linson, 78 Ark. 251, 94 S. W. 613.

California.— Bygum c. Southern Pac. R.
Co., (1894) 36 Pac. 415; Nehrbas v. Central
Pac. R. Co., 62 Cal. 320, where the view was
obstructed and the triiin was running at an
unusual speed without giving signals.

Indiana.— Baltimore, etc., R. Co. v. Hick-
man, 40 Ind. App. 315, 81 N. E. 1086; Pitts-

burg, etc., R. Co. L. MeJs'eil, 34 Ind. App. 310,
69 N. E. 471.
Massachusetts.— McDonald v. New York

Cent., etc., R. Co., 186 Mass. 474, 72 N. E.

55 (wilful or gross negligence) ; Johanson r.

Boston, etc., R. Co., 153 Mass. 57, 26 N. E.

426; Copley v. New Haven, etc., R. Co., 136
Mass. 6.

Michigan.— Fehnricli r. Michigan Cent. R.
Co., 87 Mich. 606, 49 N. W. 890.

Missouri.— Gruebel c. Wabash R. Co., 108
Mo. App. 348, 84 S. W. 170; Anna v. Mis-
souri Pac. R. Co., 96 Mo. App. 543, 70 S. W.
398.

Xew Hampshire.— Duggan v. Boston, etc.,

R. Co., 74 N. H. 250, 66 Atl. 82^.

New Jersey.—^Anderson v. New Jersey Cent.

E. Co., 68 N. J. L. 269, 53 Atl. 391.

New York.— Simkoff r. Lehigh Vallev R.
Co., 190 N. Y. 256, 83 N. E. 15 [affirming

118 N. Y. App. Div. 918, 103 N. Y. Suppl.

1142] ; Haycroft !'. Lake Shore, etc., R. Co.,

64 N. Y. 636 [affirming 2 Hun 489, 5 Thomps.
& C. 49] ; Friess v. New York Cent., etc., R.
Co., 67 Hun 205, 22 N. Y. Suppl. 104 (catch-

ing foot in open frog) ; Beckwith r. New
York Cent., etc., R. Co., 54 Hun 446, 7 N. Y.
Suppl. 719, 721 [affirmed in 125 N. Y. 759,

27 N. E. 408].

Ohio.— Lake Erie, etc., R. Co. v. Mackev,
53 Ohio St. 370, 41 N. E. 980, 53 Am. St.

Rep. 641, 29 L. R. A. 757.

Oregon.— Schleiger /'. Northern Terminal

Co., 43 Oreg. 4, 72 Pac. 324.

Pennsylvania.— Byron v. New Jersev Cent.

R. Co., 215 Pa. St. 82, 64 Atl. 328; Wilson

V. Pennsylvania R. Co,, 132 Pa. St. 27, 18

[X, F, 14, g, (xi), (A)]

Atl. 1087; Davis v. Pennsylvania R. Co., 34
Pa. Super. Ct. 388.

Texas.— Texas, etc., R. Co. v. Ball, (Civ.

App. 1903) 73 S. W. 420 [reversed on other
grounds in 96 Tex. 622, 75 S. W. 4].

Virginia.— Norfolk, etc., R. Co. v. Carr,
106 Va. 508, 56 S. E. 276.

Washington.— Steele v. Northern Pac. R.
Co., 21 Wash. 287, 57 Pac. 820, stepping on
one track in attempting to avoid a collision

with an engine on another.
Wisconsin.— Johnson v. Chicago, etc., E.

Co., 49 Wis. 529, 5 N. W. 886; Ewen v.

Chicago, etc., R. Co., 38 Wis. 613.
United States.— Illinois Cent. R. Co. v.

Jones, 95 Fed. 370, 37 C. C. A. 106.

See 41 Cent. Dig. tit. " Railroads," § 1167.
Illustrations.— This rule has been applied

where the injury was caused to a child while
attempting to cross without stopping, look-
ing, or listening (Illinois Cent. R. Co. v.

Jones, 95 Fed. 370, 37 C. C. A. 106) ; in

attempting to cross behind a passing train
(Louisville, etc., R. Co. v. Rush, 127 Ind.

545, 26 N. E. 1010; McGovern r. Xew York
Cent., etc., R. Co., 67 N. Y. 417: Powell v.

New York Cent., etc., R. Co., 22 Hun (N. Y.)

56; Smeltz r. Pennsylvania R. Co., 186 Pa.
St. 364, 40 Atl. 479 ) ; or in attempting to

cross between or over standing cars (Lehman
I'. Eureka Iron, etc.. Works, 114 Mich. 260,
72 N. W. 183; Burger v. Missouri Pac. R.
Co., 112 Mo. 238, 20 G. W. 439, 34 Am. St.

Rep. 379; Lake Erie, etc., R. Co. r. Mackey,
53 Ohio St. 370, 41 N. E. 980, 53 Am. St.

Rep. 641, 29 L. R. A. 757; Todd i'. Phila-
delphia, etc., R. Co., 201 Pa. St. 558, 51 Atl.

332; Pennsylvania R. Co. v. Brooks, 2 Walk.
(Pa.) 122; Gesas v. Oregon Short Line R.
Co., 32 Utah 156, 93 Pac. 274, 13 L. R. A.
N. S. 1074). Whether the presence of the
standing train was notice to a child who was
attempting to cross that the train was likely

to start at any moment is a question for the
jury. Lake Erie, etc., R. Co. v. INIackev. 53
Ohio St. 370, 41 N. E. 980, 53 Am. St. 'Rep.
641, 29 L. R. A. 757.

77. See Schlee v. New York Cent., etc., E.
Co., 13 Misc. (N. Y.) 649, 34 N. Y. Suppl.
928, where the evidence was conflicting as to
whether the person injured was drunk at the
time.

Contributory negligence of a deaf person
held a question for the jury see Chicago, etc.,

R. Co. r. Pounds, 1 Indian Terr. 51, 35 S. W.
249 ; Chicago, etc., R. Co. r. Miller, 46 Mich.
532, 9 N. W. 841 (attempt to cross before
approaching train) ; Rembe r. New York,
etc., E. Co., 102 N. Y. 721, 7 N. E. 797
(crossing defective crossing) ; Waldele v.
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injured at a railroad crossing, is ordinarily a question for the jury, unless the

undisputed evidence clearly shows that such person failed to exercise ordinary

care,'* or that he exercised such care.'° Thus it is ordinarily a question for the

jury whether under the circumstances the injured child used such care as a child

of his age and inteUigence should have used,*" whether he was of sufficient maturity
to be adjudged guilty of negUgence,'' or whether the particular child was charge-

able with the same degree of care as an adult. *^

(c) C/se of Defective or Obstructed Crossing. It is also a question for the jury

whether under all the circumstances the person injured was justified in using a
defective crossing;'^ and whether he used due care in passing over such a crossing, **

notwithstanding he knew of its defective condition, ^^ provided it was not neces-

sarily dangerous.^" Likewise whether or not the injured person used due care

in crossing an obstructed crossing," as in passing between, over, or around standing

New York Cent., etc., R. Co., 19 Hun (N. Y.)
69 (attempt to cross behind passing train) ;

Arnold v. Philadelphia, etc., E. Co., 161 Pa.
St. 1, 28 Atl. 941; Canadian Pac. R. Co. v.

Clark, 73 Fed. 76, 20 C. C. A. 447 (attempt
to cross past a standing train) ; New York,
etc., E. Co. V. Blessing, 67 Fed. 277, 14

C. C. A. 394.

78. Tyler v. Old Colony R. Co., 157 Mass.
336, 32 N. E. 227, holding that a verdict

for a defendant is properly directed where it

is shown that a slightly lame person who
lived near the crossing attempted to cross

without looking to see if a train was coming.
Contributory negligence of child held a

question of law for the court see Tucker w.

New York Cent., etc., E. Co., 124 N. Y. 308,
26 N. E. 916, 21 Am. St. Rep. 670 [reversing

11 N. Y. Suppl. 692]. Where the child's acts
expose him to peril whijh he must have ap-
preciated and his personal safety could be
secured by means plain to the most immature
judgment, his exposure to such peril with-
out any precaution leaves no question for the
jury. Anderson v. New Jersey Cent. R. Co.,

68 N. J. L. 269, 53 Atl. 391.
Contributory negligence of deaf person held

a question of law for the court see Tierney
V. Chicago, etc., R. Co., 84 Iowa 641, 51
N. W. 175.

79. See McGee v. Pennsylvania R. Co., 33
Wltly. Notes Cas. (Pa.) 15.

80. Cooper v. Lake Shore, etc., R. Co., 66
Mich. 261, 33 N. W. 606, 11 Am. St. Rep.
482 (where the evidence is conflicting); Payne
17. Chicago, etc., R. Co., 129 Mo. 405, 31 S. W.
885; Schleiger v. Northern Terminal Co.,

43 Oreg. 4, 72 Pac. 324; McGuire v. Chicago,
etc., R. Co., 37 Fed. 54.

81. Holmes v. Missouri Pac. R. Co., 297
Mo. 149, 105 S. W. 624; Bracken v. Pennsyl-
vania R. Co., 32 Pa. Super. Ct. 22.

82. Haycroft v. Lake Shore, etc., R. Co.,

2 Hun (N. Y.) 489, 5 Thomps. & C. 49 [af-

firmed in 64 N. Y. 636].
83. St. Louis, etc., R. Co. v. Box, 52 Ark.

368, 12 S. W. 157; St. Louis Southwestern
R. Co. !. Smith, (Tex. Civ. App. 1908) 107
S. W. 638, crossing bridge with a hole in it

in the night-time.
84. Contributory negligence in use of de-

fective crossing held a question for the jury
see the following cases:

Arkansas.— St. Louis, etc., R. Co. v. Box,
52 Ark. 368, 12 S. W. 757.

Indiana.— Chicago, etc., R. Co. v. Gallion,

39 Ind. App. 604, 80 N. E. 547; Cincinnati,

etc., R. Co. V. Claire, 6 Ind App. 390, 33
N. E. 918.

Michigan.— Thayer v. Flint, etc., R. Co.,

93 Mich. 150, 53 N. W. 216.

Missouri.— Meyers :;. Chicago, etc., R. Co.,

59 Mo. 223 ; Camp v. Wabash R. Co., 94 Mo.
App. 272, 68 S. W. 96.

New York.— Kelly -o. New York Cent., etc.,

R. Co., 9 N. Y. Suppl. 90.

North Carolina.— Lay v. Richmond, etc., R.
Co., 106 N. C. 404, 11 S. E. 412.

See 41 Cent. Dig. tit. "Railroads," § 1168.
Whether driving across without slackening

speed, at the rate of five or six miles an hour,

the defect being unknown to the person in-

jured, is negligence is a question for the
jury. Whalen r. Areata, etc., R. Co., 92 Cal.

669, 28 Pac. 833.

85. St. Louis, etc., R. Co. v. Box, 52 Ark.
368, 12 S. W. 757 ; Taylor v. Wabash R. Co.,

112 Iowa 157, 83 N. W. 892; Meyers v. Chi-

cago, etc., E. Co., 59 Mo. 223; Kelly v. New
York Cent., etc., R. Co., 9 N. Y. Suppl.
90.

Question for court.—An issue as to the in-

jured person's knowledge of the existence of

the defect should not be submitted to the jury
where there is no conflict in the evidence as
to such fact. International, etc., R. Co. v.

Lewis, (Tex. Civ. App. 1901) 64 S. W. 1011,
63 S. W. 1091.

86. St. Louis, etc., R. Co. v. Box, 52 Ark.
368, 12 S. W. 757.

87. See Lewless v. Detroit, etc., R. Co., 65
Mich. 292, 32 N. W. 790.
Frightening animals.— Thus it has been

held a question for the jury whether or not
the person injured used due care in riding

or driving over a, crossing whereby he was
injured by his horse becoming frightened at

cinders piled in the highway (Illinois Cent.,

etc., R. Co. !'. Griffin, 184 111. 9, 58 N. E. 337
[affirming 84 111. App. 152]), or at cars

standing on the crossing (Young r. Detroit,

etc., E. Co., 56 Mich. 430, 23 N. W. 67;
Welborne r. Gulf, etc., R. Co., 35 Tex. Civ.

App. 401, 80 S. W. 653; International, etc.,

R. Co. V. Mercer, (Tex. Civ. App. 1904) 78

S. W. 562; Locke v. International, etc., R.

[X, F, 14, g, (xi), (c)]
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cars,^' is usually a question for the jury, unless the whole evidence upon which
plaintiff rests his case shows that the injured person did not use due care in such
attempt.^"

(d) Duty to Stop, Look, and Listm— (1) In General. Where the evidence
is conflicting, or the question is not free from doubt from the facts proved, it is

a question for the jury whether under all the circumstances the person injured

used due care in looking and hstening for an approaching train before going on
the crossing,'" or whether or not his f^ure to look and hsten before crossing was

Co., 25 Tex. Civ. App. 145, 60 S. W. 314) ;

or whether plaintiff was guilty of contribu-
tory negligence in returning by a public cross-
ing obstructed by defendant's cars where he
yras injured by his horse shying, where there
is evidence that when he crossed it a short
time before the horse had also shied (Ruster-
holtz V. New York, etc., R. Co., 191 Pa. St.

390, 43 Atl. 208).
88. Contributory negligence in passing be-

tween, over, or around standing cars held a
question for the jury see the following cases:

District of Colum bia.— Grant v. Baltimore,
etc., R. Co., 2 MaeArthur 277.

Illinois.— Chicago, etc., R. Co. v. Filler,

195 111. 9, 02 N. E. 919.
Kansas.— Weber r. Atchison, etc., R. Co.,

54 Kan. 389, 38 Pac. 569.
Maryland.— Baltimore, etc., R. Co. v. Fitz-

patrick, 35 Md. 32.

Michigan.— Adams r. Iron Cliffs Co., 78
Mich. 271, 44 N. W. 270, 18 Am. St. Rep.
441.

Missouri.— Boyce v. Chicago, etc., R. Co.,

120 Mo. App. 168, 96 S. W. 670.
New York.— Mahar v. Grand Trunk R.

Co., 19 Hun 32.

Pennsylvania.— Stover v. Pennsylvania R.
Co., 195 Pa. St. G16, 46 Atl. 132.

South Carolina.—Burns r. Southern R. Co.,

61 S. C. 404, 39 S. E. 567.
Wisconsin.— Fay i\ Minneapolis, etc., R.

Co., 131 Wis. 639, 111 N. W. 683.
See 41 Cent. Dig. tit. "Railroads," § 1163.
Whether it is gross negligence to attempt

to pass between the cars of a train occupying
a public crossing, in an emergency, and in
reliance on the duty of the company to give
the statutory signals before moving the train,
is a question for the jury. Walker v. South-
ern R. Co., 77 S. C. 161, 57 S. E. 764.

Trespasser.— \^niether one making a rea-
sonable use of cars at a crossing for the sole
purpose of crossing the tracks is a tres-

passer, where the cars have obstructed the
highway for a longer time than the law al-

lows, is a question for the jury. Littlejohn
V. Richmond, etc., R. Co., 49 S. C. 12, 26
S. E. 967. Likewise whether one who in
passing around standing cars continues
straight across the right of way instead of
returning to the crossing is a trespasser is a
question for the jury. Mayer r. Chicago,
etc., R. Co., 63 111. App. 309.

89. Gahagan v. Boston, etc., R. Co., 1 Al-
len (Mass.) 187, 79 Am. Dec. 724, holding
that an attempt to pass between cars in mo-
tion propelled by an "iugine, if no reason ap-
pears to justify the attempt, shows such
want of care as to justify the court in in-

[X, F, 14, g, (XI), (C)]

structing the jury as a matter of law that
the action cannot be maintained.
An attempt at night to cross over a freight

train, to which an engine is attached while
the train is blocking the way, whereby his

heel becomes caught between the bumpers
is negligence as a matter of law. Southern
R. Co. D. Clark, 105 S. W. 384, 32 Ky. L.

Rep. 69, 13 L. R. A. JST. S. 1071.
90. Contributory negligence in looking and

listening held a question for the jury see the
following cases:

Illinois.— Chicago, etc., R. Co. v. Gomes,
46 111. App. 255.

Indiana.— Wamsley r. Cleveland, etc., R.
Co., 41 Ind. Apn. 147, 82 X. E. 490, 83 X. E.

640.

Iowa.— Selensky v. Chicago Great Western
R. Co., 120 Iowa 113, 94 N. W. 272.

Kentucky.— Louisville, etc., R. Co. t. Mol-
loy, 107 S. W. 217, 32 Ky. L. Rep. 745;
Hutcherson v. Louisville, etc., R. Co., 52 S. W.
055, 21 Ky. L. Rep. 733 ; Peltier i: Louisville,

etc., R. Co., 29 S. W. 30, 16 Ky. L. Rep.
500.

Michigan.— Garran c. Michigan Cent. E.
Co., 144 ilich. 26, 107 N. W. 284.

New Jersey.— Bonnell v. Delaware,' etc., R.
Co., 39 N. J. L. 189.

Nno York.— Henavie v. Xew York Cent.,

etc., R. Co., 166 X. Y. 280, 59 N. E. 901
[reversing 44 X. Y. App. Div. 641, 60 N. Y.
Suppl. 752] ; Reis r. Long Island E. Co., 88
N. Y. App. Div. 611, 84 N. Y. Suppl. 881:

De Graw v. Erie R. Co., 49 N. Y. App. Div.

29, 63 N. Y. Suppl. 296; Pitts r. New York
Cent., etc., R. Co., 79 Hun 546, 29 N. Y.
Suppl. 871 (holding this to be true, although
there is no evidence that the person injured
looked both ways and listened )

.

Ohio.—^Cincinnati, etc., R. Co. r. Lex\, 28
Ohio Cir. Ct. 23; WeUs v. Cincinnati," etc..

R. Co., 9 Ohio Cir. Ct. 340, 6 Ohio Cir. Dec.
137.

Pennsylvania.— Becker v. Pennsvlvania E.
Co,, 10 'Pa, Super, Ct. 19, 44 W'kly, Notes
Cas, 343.

Texas.— Hammon v. San Antonio, etc., R.
Co., 13 Tex. Civ. App. 633, 35 S. W.
872,

United States.— Southern Pac. R. Co. r.

Harada, 109 Fed. 379, 48 C. C. A, 42S.

See 41 Cent, Dig. tit. '-Railroads," § 1169.

Whether or not the injured person ought
to have discovered the approaching train and
avoided the collision is a question for the

jury where the evidence shows that he looked
in both directions on approaching the cross-

ing. Keese i'. New York, etc., R, Co., 67

Barb. (N. Y,) 205,
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contributory negligence. ^'^ But where the evidence clearly shows that the injured

person could by the exercise of ordinary care in looking and Ustening have avoided
the injury, the question of his contributory negligence is one of law for the court,

and it may direct a verdict for defendant, grant a nonsuit, dismiss, or otherwise

dispose of the case."^

(2) Oppoktunity to See ok Hear Train. Where the evidence clearly shows
that the injured person's opportunity for seeing or hearing the approaching train

at the time of the accident was such that he could not fail to have seen or heard
it in time to avert the accident if he had used due care in looking and hstening,

his contributory negligence in this respect should not be submitted to the jury

but is a question for the court and it may direct a verdict for defendant, grant

a nonsuit, dismiss, or otherwise dispose of the case without the intervention of

the jury,°' even though plaintiff testifies that he stopped, looked, and hstened,

91. Contributory negligence in failing to
look and listen held a question for the jury
see the following cases.

A.yihama.— Georgia Cent. R. Co. v. Hyatt,
151 Ala. 355, 43 So. 867, atop, look, and
listen.

Arhwnsas.— Seott r. St. Louis, etc., R. Co.,

79 Ark. 137, 95 S. W. 490, 116 Am. St. Rep.
67.

Georgia.— Southern R. Co. v. Tankersley,
3 Ga. App. 548, 60 S. E. 297.

Illinois.— Elgin, etc., R. Co. v. Lawlor, 229
111. 621, 82 N. E. 407 [affirming 132 111. App.
280] ; Toledo, etc., R. Co. v. Hammett, 220
111. 9, 77 N". E. 72 [reversing 115 111. App.
268] ; Chicago, etc., R. Co. v. Wilson, 133
m. 55, 24 N. E. 555 [afflrming 35 111. App.
346] ; Chicago, etc., R. Co. v. Barrows, 128
111. App. 11 ; Cleveland, etc., R. Co. v.

Beard, 106 111. App. 486.
Indiana.— Stoy v. Louisville, etc., R. Co.,

160 Ind. 144, 66 N. E. 615; New York, etc.,

R. Co. V. Robbins, 38 Ind. App. 172, 76 N. E.
804.

Iowa.— Lorenz v. Burlington, etc., R. Co.,

115 Iowa 377, 88 N. W. 835, 56 L. R. A.
752.

Kentucky.— Wright v. Cincinnati, etc., R.
Co., 94 Ky. 114, 21 S. W. 581, 14 Ky. L.
Rep. 788; Wilson v. Chesapeake, etc., R. Co.,

86 S. W. 690, 27 Ky. L. Rep. 778.

Massachusetts.— Manley v. Boston, etc., R.
Co., 159 Mass. 493, 34 N. E. 951.

Missouri.— King v. Missouri Pac. R. Co.,

98 Mo. 235, 11 S. W. 503; Petty v. Hannibal,
etc., R. Co., 88 Mo. 306.

New Jersey.— Gtoodwin v. New Jersey Cent.
R. Co., 73 N. J. L. 576, 64 Atl. 134.

New York.— Doyle v. Pennsylvania, etc.,

R. Co., 139 N. Y. 637, 34 N. E. 1063.
Ohio.— Baltimore, etc., R. Co. v. Stoltz, 18

Ohio Cir. Ct. 93, 9 Ohio Cir. Dec. 638, hold-
ing that where the evidence fails to show
that the person injured looked and listened
before crossing, but does tend to prove each
allegation of plaintiff's petition, the case
must go to the jury.

Texas.— Gulf, etc., R. Co. ;;. Anderson, 76
Tex. 244, 13 S. W. 196; Missouri, etc., R. Co.
V. Balliet, (Civ. App. 1908) 107 S. W. 906;
Gulf, etc., R. Co. V. Melville, (Civ. App.
1905) 87 S. W. 863; Gulf, etc., R. Co. v. Dol-
9on, 38 Tex. Civ. App. 324, 85 S. W. 444;

International, etc., R. Co. v. Eason, (Civ.

App. 1896) 35 S. W. 208.

See 41 Cent. Dig. tit. " Railroads," § 1169.

Compare Pyle v. Clark, 75 Fed. 644.

Gross negligence.— Whether it is gross neg-
ligence, under the provisions of Mass. Pub.
St. c. 112, §§ 163, 213, for a person who is

familiar with the crossing, and the time when
trains are due to pass, to attempt to drive

over it at about train time, without looking
for approaching trains, is a question for the

jury when considered with other circum-

stances. Manley v. Boston, etc., R. Co., 159

Mass. 493, 34 N. E. 951.

98. Contributory negligence in looking and
listening held a question for the court see

the following cases:

Arkansas.— Scott v. St. Louis, etc., R. Co.,

79 Ark. 137, 95 S. W. 490, 116 Am. St. Rep.

67.

Georgia.— Jenkins v. Central R., etc., Co.,

89 Ga.'756, 15 S. E. 655.

Iowa.— Laverenz v. Chicago, etc., R. Co.,

56 Iowa 689, 10 N. W. 268.

Kentucky,— McCain v. Louisville, etc., R.
Co., 18 S. W. 537, 13 Ky. L. Rep. 809.

Minnesota.— Griswold v. Great Northern
R. Co., 86 Minn. 67, 90 N. W. 2.

NeiD York.— Campbell i". Union R. Co., 9

Misc. 484, 30 N. Y. Suppl. 246.

Pennsylvania.— Canfield v. Baltimore, etc.,

R. Co., 208 Pa. St. 372, 376, 57 Atl. 763,

U34; Irey v. Pennsylvania R. Co., 132 Pa.
St. 563, 19 Atl. 341.

United States.— See Pyle v. Clark, 75 Fed.

644.
See 41 Cent. Dig. tit. " Railroads," § 1169.

93. Georgia.— Randolph v. Brunswick, etc.,

R. Co., 120 Ga. 969, 48 S. E. 396.

Illinois.— Bjork v. Illinois Cent. R. Co., 85

111. App. 269.

Indian Territory.— Atchison, etc., R. Co. v.

Baker, (1907) 104 S. W. 1182 [reversed on
other grounds in (Okla. ) 95 Pac. 433].

Kansas.—-Youns; v. Chicago, etc., R. Co.,

57 Kan. 144, 45 Pac. 583.

Kentucky.— Earlv r. Louisville, etc., R.
Co., 115 Ky. 13, 72 S. W. 348, 24 Ky. L. Rep.

1807.
Maine.— Blumenthal r. Boston, etc., R. Co.,

97 Me. 255, 54 Atl. 747.

Massachusetts.— Allen v. Boston, etc., R.
Co., 197 Mass. 298, 83 N. E. 863.
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or that he looked or Ustened but did not see or hear the train.'* Where, however,
the possibiUty of having been able to see or hear the approaching train is uncer-

tain, either because the evidence in respect thereto is conflicting, °* or because
there is doubt as to the inferences to be drawn from the facts shown, °° the issue

of contributory negligence should be submitted to the jury.

(3) Duty to Stop Before Reaching Ckossing.'" Although in some juris-

dictions the failure of a person injured at a railroad crossing to stop and look
and hsten before going on the crossing is negUgence per se and a question for the
court,"* in most jurisdictions, unless the evidence clearly shows that had he exer-

cised such precautions the injury could have been averted,'" it is a question for

the jury whether under the circumstances it was cenlributory neghgence for

Michigan.— Straugh t. Detroit, etc., E. Co.,
65 Mich. 706, 36 N. W. IGl.

Missovri.— Huggart v. Missouri Pac. R.
Co., 134 JIo. 673, 26 S. W. 220 (holding that
a demurrer to the evidence should have been
sustained) ; Hinze v. St. Louis, etc., R. Co.,

71 Mo. 636; Jones v. Barnard, 63 Mo. App.
501.

Xew Jersey.— Diele v. Erie R. Co., 70
N. J. L. 138, 56 Atl. 156.

Kew York.— Morris v. Lake Shore, etc., R.
Co., 148 N. Y. 182, 42 N. E. 579; Swart f.

New York Cent., etc., R. Co., 81 N. Y. App.
Div. 402, 80 X. Y. Sup^jl. 906 [affirmed in
177 N. Y. 529, 69 N. E. 1131] ; Ward v. New
York Cent., etc., R. Co., 78 N. Y. App. Div.
402, 80 N. Y. Suppl. 161 [affirmed in 177
N. Y. 526, 69 N. E. 1132]; Fowler v. New
York Cent., etc., R. Co., 74 Hun 141, 26 N. Y.
Suppl. 218 [affirmed in 147 N. Y. 717, 42
N. E. 722] , holding that a verdict was properly
directed for defendant in such a case, al-

though there was evidence that the train was
running at a rate of speed exceeding that
authorized by city ordinance.

Ohio.— Baltimore, etc., R. Co. v. McPeek,
16 Ohio Civ. Ct. 87, 8 Ohio Cir. Dec. 742.
Pennsylvania.— Blotz v. Lehigh Valley R.

Co., 212 Pa. St. 154, 61 Atl. 832; Corcoran
V. Pennsylvania R. Co., 203 Pa.. St. 380, 53
Atl. 240; Connerton t. Delaware, etc.. Canal
Co., 169 Pa. St. 339, 32 Atl. 416; Smith v.

Philadelphia, etc., R. Co., 160 Pa. St. 117, 28
Atl. 611 ; Butler v. Gettysburg, etc., R. Co.,
126 Pa. St. 160, 19 Atl. 37; Marland v. Pitts-
burgh, etc., R. Co., 123 Pa. St. 487, 16 Atl.
624, 10 Am. St. Rep. 541.
United States.— Blount r. Grand Trunk R.

Co., Gl Fed. 375, 9 C. C. A. 526.
See 41 Cent. Dig. tit. "Railroads," § 1170.
But compare Winchell v. Abbot, 77 Wis.

371, 46 N. W. 665.

Gross or wilful negligence.— Whether a
failure to look at a point at which there was
an opportunity of seeing an approaching
train was gross or wilful negligence is a
question for the jury. Sullivan t. New York,
etc.. R. Co., 154 Mass. 524, 28 N. E. 911.

94. Colorado.— Westerkamp v. Chicago,
etc., R. Co., 41 Colo. 290, 92 Pac. 687.

Kansas.— Young r. Chicago, etc., R. Co.,

57 Kan. 144, 45 Pac. 583.

Maine.— Blumenthal i . Boston, etc., R. Co.,

97 Me. 255, 54 Atl. 747.

Missouri.— Hook r. Missouri Pac. E. Co.,

162 Mo. 569, 63 S. W. 360.

[X, F, 14, g, (XI), (d), (2)]

New York.— Spencer v. New York Cent.,

etc., R. Co., 123 N. Y. App. Div. 789, 108

N. Y. Suppl. 245; Swart v. New York Cent.,

etc., R. Co., 81 N. Y. App. Div. 402, 80 N. Y.

Suppl. 906 [affirmed in 177 N. Y. 529, 69

N. E. 1131] ; Fiddler r. New York Cent., etc.,

R. Co., 64 N. Y. App. Div. 95, 71 N. Y. Suppl.

721 ; Stopp V. Fitchburg R. Co., 80 Hun 178,

29 N. Y. Suppl. 1008 (holding that a non-

suit should be granted in such a case, al-

though plaintiff testifies that she stopped be-

fore going on the track, looked and listened

and continued to look until she went on the

track) ; Fowler f. New York Cent., etc., R.

Co., 74 Hun 141, 26 N. Y. Suppl. 218 [af-

firmed in 147 N. Y. 717, 42 N. B. 722].

Pennsylvania.— Butler v. Gettysburg, etc.,

R. Co., 126 Pa. St. 160, 19 Atl. 37 ; Marland
t: Pittsburgh, etc., R. Co., 123 Pa. St. 487, 16

Atl. 624, 10 Am. St. Rep. 541.

See 41 Cent. Dig. tit. "Railroads," § 1170.

95. Chesapeake, etc., R. Co. v. Dupee, 67

S. W. 15, 23 Ky. L. Rep. 2349; Goldsboro f.

New Jersey C^nt. R. Co., 60 N. J. L. 49, 37

Atl. 433 ; Miles f. Fonda, etc., R. Co., 86 Hun
(N. Y.) 508, 33 N. Y. Suppl. 729 [affirmed

in 155 N. Y. 679, 50 N. E. 1119] ; Collins v.

New York, etc., R. Co., 4 N. Y. St. 874.

96. Weller v. Chicago, etc., R. Co., 120 Mo.
635, 23 S. W. 1061, 25 S. W. 532; Davis v.

New York Cent., etc., E. Co., 47 N. Y. 400;
Texas, etc., R. Go. v. Fuller, 13 Tex. Civ.

App. 151, 36 S. W. 319.

Where there is evidence that the approach-
ing train could not have been seen in time to

avert the collision if the person injured had
looked and listened and there is no direct evi-

dence to prove that he did look and listen,

the question of his contributory negligence is

for the jury. Struck r. Chicago, etc., R. Co.,

58 Minn. 298, 59 N. W. 1022.

97. Wkere view or hearing is obstructed see

infra, X, F, 14, g, (xi), (D), (8), (b).

98. Pennsylvania H. Co. v. Peters, 116 Pa.
St. 206, 9 Atl. 317; Reading, etc., R. Co. v.

Ritchie, 102 Pa. St. 425 ; Penssvlvania R. Co.

r. Beale, 73 Pa. St. 504, 13 Am. Rep. 753.

99. Henze v. St. Louis, etc., R. Co., 71

Mo. 636, plaintiff's own testimony.

That the court may declare it negligence
as a matter of law for one to fail to stop,

there must be such an evident necessity under
the circumstances that he should stop that
the minds of reasonable men would not differ

in regard to it. St. feouis, etc., R. Co. v.

Knowles, 6 Kan. App. 790, 51 Pac. 230.
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the injured person to fail to stop and look and listen before going on the crossing/

or whether he exercised due care in stopping and looking and hstening at the

proper place and time.^ Whether or not such person did in fact stop and look

and listen is a question for the jury where the evidence is conflicting.' So whether
the presumption that the person injured stopped, looked, and hstened before

crossing is rebutted is for the jury,* unless the evidence to the contrary is either

uncontradicted or is so undisputable that a verdict against it would be set aside

as a matter of law.^

(4) Time, Place, and Direction For Looking and Listening.* Where the
undisputed facts establish that the person injured did not look and listen, or

stop, look, and Ksten, at a proper time and place for ascertaining the approach of

trains his contributory neghgence is a question of law for the court.' But where
the evidence is conflicting, or the facts are left in doubt, it is a question for the

jury whether under the circumstances he used due care in looking and Ustening,'

1. Contributory negligence in failing to

stop and look and listen held a question for

the jury see the following cases:

District of Columbia.—^ Baltimore, etc., E.
Co. f. Carrington, 3 App. Cas. 101.

Illinois.— Chicago City E. Co. v. Barker,
209 111. 321, 70 N. E. 624; Chicago, etc., E.
Co. V. Keith, C5 111. App. 461.

loioa.— liartman v. Chicago Great Western
R. Co., 132 Iowa 582, 110 N. W. 10; Selensky

V. Chicago Great Western E. Co., 120 Iowa
113, 94 N. W. 272; Willfong v. Omaha, etc.,

R. Co., 116 Iowa 548, 90 N. W. 358.

Kansas.—St. Louis, etc., E. Co. v. Knowles,
6 Kan. App. 790, 51 Pac. 230.

Kentucky.—Louisville, etc., E. Co. v. Lucas,
98 S. W. 308, 99 S. W. 959, 30 Ky. L. Rep.

359, 539; Davis v. Louisville, etc., R. Co., 97
S. W. 1122, 99 S. W. 930, 30 Ky. L. Eep.
172, 946; Cincinnati, etc., E. Co. v. Wright,
34 S. W. 526, 17 Ky. L. Rep. 1277.

New York.— Kellogg v. New York Cent.,

etc., E. Co., 79 N. Y. 72; Smith v. Lehigh
Valley E. Co., 61 N. Y. App. Div. 46, 69
N. Y. Suppl. 1112 [reversed on other grounds
in 170 N. Y. 394, 63 N. E. 338].

Ohio.— Wheeling, etc., E. Co. v. Suhrwiar,
22 Ohio Cir. Ct. 560, 12 Ohio Cir. Dec. 809.

South Carolina.— Bamberg v. Atlantic
Coast Line E. Co., 72 S. C. 389, 51 S. E.
988.

Texas.— Austin, etc., E. Co. t". Duty, (Civ.

App. 1894) 28 S. W. 463; Gulf, etc., E. Co.

V. Daniels, (Civ. App. 1893) 24 S. W. 337.

Vtah.— Peck r. Oregon Short Line E. Co.,

25 Utah 21, 69 Pac. 153.

Virginia.— Southern R. Co. v. Aldridge, 101

Va. 142, 43 S. E. 333.
Wisconsin.— Eilert v. Green Bay, etc., R.

Co., 48 Wis. 606, 4 N. W. 769.

Vnited States.— Louisville, etc., E. Co. v.

Summers, 125 Fed. 719, 60 C. C. A. 487;
Whiton V. Chicago, etc., E. Co., 29 Fed. Cas.

No. 17,597, 2 Biss. 282 laffirmed in 13 Wall.

270, 20 L. ed. 571].
See 41 Cent. Dig. tit. " Eailroads," § 1172.

2. See infra, X, F, 14, g, (xi), (d), (4).
3. Coolbroth v. Pennsylvania R. Co., 209

Pa. St. 433, 58 Atl. 808; Holden v. Penn-
sylvania R. Co., 7 Kulp (Pa.) 52; Hughes v.

Delaware, etc.. Canal Co., 1 Lack. Leg. N.
(Pa.) 215.

4. Kreamer v. Perkiomen R. Co., 214 Pa.
St. 219, 63 Atl. 597; Patterson v. Pittsburg,

etc., E. Co., 210 Pa. St. 47, 59 Atl. 318.

5. Kreamer v. Perkiomen E. Co., 214 Pa.
St. 219, 63 Atl. 597; Patterson v. Pittsburg,

etc., E. Co., 210 Pa. St. 47, 59 Atl. 318;
Holden v. Pennsylvania E. Co., 7 Kulp (Pa.)

52.

6. Where view or hearing is obstructed see

infra, X, F, 14, g, (XI), (D), (8), (d).

7. Wojochoski v. New Jersey Cent. E. Co.,

10 Pa. Super. Ct. 469.

Where the evidence most faverable to

plaintiff establishes that he stopped at a
place where he could not see and then drove
on passing a point with which he was
familiar, from which he could have seen the

track for a considerable distance, and where
reasonable prudence dictated that he should
have stopped, looked, and listened, the ques-

tion of contributory negligence is one of

law and the court should take the case from
the jury. Wojochoski t. New Jersey Cent. E.
Co., 10 Pa. Super. Ct. 469.

8. Indiana.— Cleveland, etc., E. Co. v. Har-
rington, 131 Ind. 426, 30 N. E. 37.

Neto York.— Greany v. Long Island E. Co.,

101 N. Y. 419, 5 N. E. 425, whether the per-

son injured looked exactly at the right

moment or from the place most likely to

afford information.
Ohio.— Wheeling, etc., E. Co. v. Parker, 29

Ohio Cir. Ct. 1.

Oregon.— Hecker v. Oregon E. Co., 40 Oreg.

6, 66 Pac. 270.

United States.— Lynch t;. Northern Pac. E.

Co., 69 Fed. 86, 16 C. C. A. 151.

See 41 Cent. Dig. tit. " Eailroads," § 1173.

Whether the omission to look at the in-

stant of stepping on the track was negligence

is a question for the jury. Plummer r. East-

ern R. Co., 73 Me. 591.

That from a certain point on the road the

person injured could see an approaching train

at a distance of one-half a mile is not ground

for taking the case from the jury, when
there is evidence tending to show that at the

respective rates of speed of such person and
the train he must have passed that point be-

fore the train came within view therefrom.

Hendrickson v. Great Northern E. Co., S2

Minn. 340, 54 N. W. 189.

[X, F, 14, g, (XI), (d), (4)]
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or in stopping, looking, and listening," at a proper time and place. Likewise
where such person has looked and listened at one place, whether he was negligent
in not looking and Ustening, or in not stopping, looking, and listening again, is a ques-
tion for the jury.^° Whether he used due care in looking in both directions is also

a question for the jury," unless the evidence shows that he looked only in one
direction, when the approaching train could have been discovered if he had looked
also in the opposite direction.^^

(5) Crossing After Passing Trains." Whether a person is negligent in

crossing immediately after a passing train without looking or listening for a fol-

lowing train or cars," or whether in such case he used due care in stopping, look-

ing, and listening for approaching trains before crossing,'^ is ordinarily a question
for the jury.

9. Bilton u. Southern Pac. Co., 148 Cal.

443, 83 Pac. 440; Renwick v. New York Cent.

R. Co., 36 N. Y. 132, 1 Transcr. App. 46, 34
How. Pr. 91; Gilmore v. Cape Fear, etc., R.
Co., 115 N. C. 657, 20 S. E. 371; Crane v.

Pennsylvania R. Co., 218 Pa. St. 560, 67 Atl.

877; Mesainger v. Pennsylvania R. Co., 215
Pa. St. 49^, 64 Atl. 682. 114 Am. St. Rep.
970; Hanna v. Philadelphia, etc., R. Co., 213
Pa. St. 157, 62 Atl. 643, 4 L. R. A. N. S.

344; Armstrong v. Pennsylvania R. Co., 212
Pa. St. 228, 61 Atl. 831; Cromley v. Penn-
sylvania R. Co., 208 Pa. St. 445, 57 Atl. 852,
211 Pa. St. 429. 60 Atl. 1007; Ely v. Pitts-

burgh, etc., R. Co., 158 Pa. St. 233, 27 Atl.

970; Newton v. Pittsburg, etc., R. Co., 18 Pa.
Super. Ct. 18; Wojoehoaki v. New Jersey
Cent. R. Co., 10 Pa. Super. Ct. 469.
Whether the customary stopping place for

drivers was a proper place is a question for

the jury. Whitman v. Pennsylvania R. Co.,

156 Pa. St. 175, 27 Atl. 290; Fry v. Penn-
sylvania R. Co., 24 Pa. Super. Ct. 147.
Whether there was another and better place

for ascertaining the approach of trains than
that at which plaintiff stopped to look and
listen, and whether he failed to stop at such
place so as to be guilty of contributory neg-
ligence, is a question for the jury. Newman
V. Delaware, etc., R. Co., 203 Pa. St. 530, 53
Atl. 345.
The precise number of feet from the cross-

ing at which he should stop in the exercise
of reasonable care is for the jury to deter-

mine. Cliicago, etc., R. Co. v. Turner, 33 Ind.
App. 264, 69 N. E. 484.

10. Iowa.— Hartman v. Chicago Great
Western R. Co., 132 Iowa 582, 110 N. W. 10.

Kentucky.— Wright v. Cincinnati, etc., R.
Co., 94 Ky. 114, 21 S. W. 581, 14 Ky. L. Rep.
788; Louisville, etc., R. Co. v. Cooper, 65
S. W. 795, 23 Ky. L. Rep. 1658.

New York.— Frederick v. Fonda, etc., R.
Co., 52 N. Y. App. r>iv. 603, 65 N. Y. Suppl.
440.

Pennsylvania.—Cromley v. Pennsylvania R.
Co., 208' Pa. St. 445. 57 Atl. 842 ; Bracken r.

Pennsylvania R. Co., 32 Pa. Super. Ct. 22.

United States.— Union Pac. R. Co. v. Rose-
water, 157 Fed. 168, 84 C. C. A. 616, 15

L. R. A. N. S. 803.

See 41 Cent. Dig. tit. "Railroads," § 1173.

Reversing train.— Whether a person seeing

that an engine had passed the crossing to the

[H, F. 14, g, (XI), (d), (4)]

o.istward, and was still moving to the east

when she was a few steps from the track, was
guilty of contributory negligence in going on
the track without looking again for the en-

gine, or should have heard the engine reverse,

is a question for the jury, the engine, while
making a loud noise from escaping steam,
having suddenly reversed and moved rapidly
forward striking her while on the track.

Berkery v. Erie R. Co., 55 N. Y. App. Div.

489, 67 N. y. Suppl. 189 [affirmed in 172
N. Y. 636, 65 N. E. 1113].

11. Martin v. Southern Pac. Co., 150 Cal.

124, 88 Pac. 701 ; Guggenheim v. Lake Shore,
etc., R. Co., 57 Mich. 4S8, 24 N. W. 827;
Minot r. Boston, etc., R. Co., 73 N. H. 317,
61 Atl. 509; Greaney v. Long Island R. Co.,

101 N. Y. 419, 5 N. E. 425; Ernst v. Hudson
River R. Co.. 39 N. Y. 61, 100 Am. Dec. 405,
6 Transcr. App. 35, 36 How. Pr. 84; Lewis v.

New York, etc., R. Co., 1 Silv. Sup. (N. Y.)
393, 5 N. Y. Suppl. 313. Compare Ernst v.

Hudson River R. Co., 24 How. Pr. (N. Y.)
97.

12. Jones v. Barnard, 63 Mo. App. 501.
13. Where view or hearing is obstructed

see infra, X, F, 14, g, (xi), (D), (8), (e).
14. Indiana.— Grand Rapids, etc., R. Co.

V. Cox, 8 Ind. App. 29, 35 N. E. 183, follow-
ing train running twelve seconds behind the
first at fifteen miles an hour without any
signal.

Maine.— Y^ork r. Maine Cent. R. Co., 84
Me. 117, 25 Atl. 790, 18 L. R. A. 60.

Massachusetts.—French v. Taunton Branch
R. Co.. 116 Mass. 537.

Michigan,.— Breckenfelder v. Lake Shore,
etc., R. Co., 79 Mich. 500, 44 N. W. 957.

Missouri.— Drain v. St. Louis, etc., R. Co.,
86 Mo. 574 [reversing 10 Mo. App. 531].

United States.— McGhee v. White, 66 Fed.
502, 13 C. C. A. 608.

Question for court.— Contributory negli-
gence in going on a crossing behind a passing
train, without looking or listening, held a
question for the court see Ahbett v. Chi-
cago, etc., R. Co., 30 Minn. 482, 16 N. W
266.

15. Turell v. Erie R. Co., 63 N. Y. App
Div. 619, 71 N. Y. Suppl. 502; Puff v. Lehigh
Valley R. Co., 71 Hun (N. Y.) 577, 24 N. Y.
Suppl. 1068; Pennsylvania R. Co. v. Fortney,
90 Pa. St. 323; Wolfe t. Pennsylvania R.
Co., 22 Pa. Super. Ct. 335.
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(3) Attention Attracted by Other Train." Whether a person is negli-

gent in faiUng to observe the approaching train or cars which injured him while
his attention was attracted to other trains or cars is a question for the jury, where
the evidence is conflicting or the facts are in doubt.''

(7) Occupant of Vehicle Driven by Another. "Whether or not an occu-
pant of a vehicle driven by another used due care in looking or listening or in

taking other proper precautions at the time of the accident is ordinarily a question

for the jury.'*

(8) Where View or Hearing Is Obstructed — (a) In General. Whether
a person who was injured at a crossing at which his view or hearing of approaching
trains was obstructed exercised proper care and precaution in going on the track/"

16. Where view or hearing is obstructed
see infra, X, F, 14, g, (xi), (8), (f).

17. Contributory negligence in failing to
observe approaching train by reason of at-
tention being attracted by other train held
a question for the jury see the following
cases

:

Colorado.—Kansas Pac. K. Co. v. Twombly,
3 Colo. 125.

Illinois.— Tiake Shore, etc., R. Co. v. John-
sen, 135 111. 641, 26 N. E. 510.

Kentucky.— Crowley v. Louisville, etc., E.
Co., 55 S. W. 434, 21 Ky. L. Rep. 1434.

Michigan.— Palmer v. Detroit, etc., R. Co.,

56 Mich. 1, 22 ]S'. W. 88.

Minnesota.— Hutchinson v. St. Paul, etc.,

E. Co., 32 Minn. 398, 21 N. W. 212.
Missouri.— Jennings v. St. Louis, etc., R.

Co., 112 Mo. 268, 20 S. W. 490.

Neio York.— Bowen ;;. New York Cent.,

etc., R. Co., 89 Hun 594, 35 N. Y. Suppl. 540.

Pennsylvania.— Davidson v. Lake Shore,
etc., R. Co., 171 Pa. St. 522, 33 Atl. 86.

See 41 Cent. Dig. tit. "Railroads," § 1175.
18. Contributory negligence of occupant

held a question for the jury see the follow-
ing cases:

Illinois.— Illinois Southern R. Co. v. Ham-
ill, 128 111. App. 152 [affirmed in 226 111. 88,

80 N. E. 745].
Kentucky.— Cahill v. Cincinnati, etc., R.

Co., 92 Ky. 345, 18 S. W. 2, 13 Ky. L. Rep.
714, in the absence of direct testimony.

Maine.— Wood i'. Maine Cent. R. Co., 101
Me. 469, 64 Atl. 833.

Minnesota.— Lammers v. Great Northern
R. Co., 82 Minn. 120, 84 N. W. 728; Hutch-
inson V. St. Paul, etc., R. Co., 32 Minn. 398,
21 N. W. 212.

Mississippi.— Allen v. Kansas City, etc., R.
Co., (1902) 32 So. 3.

Nebraska.— Union Pac. R. Co. v. Ruzicka,
65 Nebr. 621, 91 N. W. 543.
New York.— Hoag v. New York Cent., etc.,

R. Co., Ill N. Y. 199, 18 N. E. 648; Noakes
V. New York Cent., etc., R. Co., 121 N. Y.
App. Div. 716, 106 N. Y. Suppl. 522 (occu-

pant of automobile) ; Smith v. New York
Cent., etc., R. Co., 4 N. Y. App. Div. 493, 38
N. Y. Suppl. 666, 39 N. Y. Suppl. 1119;
Crawford v. Delaware, etc., R. Co., 54 N. Y.
Super. Ct. 262 [affirmed in 121 N. Y. 652, 24
N. E. 1092]; McCaffrey v. Delaware, etc..

Canal Co., 16 N. Y. Suppl. 495.
Where the occupant has no control over

the driver or his management of the team, in

[71]

the absence of evidence that such occupant
knows that the driver is incompetent or not
keeping a proper lookout for trains, the

question of his negligence is for the jury, al-

though it appears that if he had looked and
listened he would have discovered the train
in time to have avoided the accident. Howe
V. Minneapolis, etc., R. Co., 62 Minn. 71, 64
N. W. 102, 54 Am. St. Rep. 616, 30 L. R. A.
684.

Where it does not appear that the occu-

pant was guilty of afdrmative negligence or

cooperated with any affirmative negligent act

of the driver, the question of whether such
occupant was negligent in trusting to the
driver's diligence is one of fact. De Loge
V. New York Cent, etc., R. Co., 92 Hun
(N. Y.) 149, 36 N. Y. Suppl. 697 [affirmed
in 157 N. Y. 688, 51 N. E. 1C90].

19. Arizona.— Southern Pac. Co. v. Tom-
linson, 4 Ariz. 126, 33 Pac. 710.

California.— Bilton v. Southern Pac. R.
Co., 148 Cal. 443, 83 Pac. 440; Warren v.

Southern California R. Co., (1901) 67 Pac.

1; Strong v. Sacramento, etc., R. Co., 61

Cal. 326.

Kansas.—Atchison, etc., R. Co. v. Hill, 57

Kan. 139, 45 Pac. 581.

Kentucky.— Eskridge v. Cincinnati, etc., R.
Co., 89 Ky. 367, 12 S.-W. 580, 11 Ky. L. Rep.
557.

Massachusetts.— Hanks v. Boston, etc., R.

Co., 147 Mass. 495, 18 N. E. 218; Cleaves v.

Pigeon Hill Granite Co., 145 Mass. 541, 14

N. E. 646.

Michigan.— Coffee v. Pere Marquette R.
Co., 139 Mich. 378, 102 N. W. 953 (failure

to ask person standing in a position to have
seen the approaching train whether it was
safe to cross) ; Crane v. Michigan Cent. R.

Co., 107 Mich. 511, 65 M. W. 527.

Minnesota.— Hendrickson v. Great North-
ern R. Co., 49 Minn. 2t5, 51 N. W. 1044, 32

Am. St. Rep. 540, 16 L. R. A. 261.

Missouri.— Kenney v. Hannibal, etc., R.

Co., 105 Mo. 270, 15 S. W. 983, 16 S. W.
837; Donohue v. St. Louis, etc., R. Co., 91

Mo. 357, 2 S. W. 424, 3 S. W. 848.

New York.— Salter r. Utica, etc., R. Co.,

88 N. Y. 42; Woodworth v. New York Cent.,

etc., R. Co., 55 N. Y. App. Div. 23, 66 N. Y.

Suppl. 1072 [affirmed in 170 N. Y. 589, 63

N. E. 1123] ; Haywood v. New York Cent.,

etc., R. Co., 13 N. Y. Suppl. 177.

Ohio.— Hine i'. Erie R. Co., 27 Ohio Cir.

Ct. 155.

[X, F, 14, g. (XI), (d), (8), (a)]
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as whether under the circumstances he used due care and precaution in looking

and listening,^" or in stopping, looking, and listening,^' before going on the cross-

ing; or whether a failure to exercise such precautions was negUgence under the

circumstances,^^ or whether there were such obstructions to view or hearing,^

are questions for the jury, unless the evidence of contributory negligence is so

clear that reasonable minds can draw but one conclusion therefrom.^

(b) Duty to Stop Before Reachino the Cbobsing. It is ordinarily a question

for the jury whether under the circumstances of the particular case a person

was negligent in failing to stop to look and listen before going on a crossing at

which his view or hearing was obstructed;^ or whether, if he did stop to look

Pennsylvania.— Beach v. Pennsylvania R.
Co., 212 Pa. St. 567, 61 Atl. 1106.
Wiscon^n.—^Morey y. Lake Superior Ter-

minal, etc., Co., 125 Wis. 148, 103 N. W.
271.

United States.— Atciiison, etc., R. Co. v.

McClurg, 59 Fed. 860, S C. C. A. 322, wliere

there is much contradiction as to the care

exercised by plaintiff.

See 41 Cent. Dig. tit. "Railroads," § 1177.

Whether an omission to wait until certain

that pufBng heard by plaintifi was not from
an engine approaching on defendant's track is

negligence is a question for the jury. Coffee

V. Pere Marquette R. Co., 139 Mich. 378, 102
iST. W. 953.

20. Contributory negligence in looking and
listening where view or heating is obstructed
held a question for the jury see the following
cases

:

California.— Warren v. Southern Califor-

nia R. Co., (1901) 67 Pac. 1.

Illinois.— Illinois Cent. R. Co. v. Scheflf-

ner, 209 111. 9, 70 N. E. 619; Chicago, etc.,

R. Co. V. Pulliam, 208 111. 456, 70 N. E. 460;
Pennsylvania Co. v. Reidy, 198 111. 9, 64
N. E. 698 [affirming 99 111. App. 477].

Indiana.— Peirce v. Ray, 24 Ind. App. 302,
56 N. E. 776.

Iowa.— Artz v. Chicago, etc., R. Co., 34
Iowa 153, 44 Iowa 284.

Kentucky.— Ramsey v. Louisville, etc., R.
Co., 89 Ky. 99, 20 S. W. 162, 12 Ky. L. Rep.
559.

Minnesota.— Howard ;;. St. Paul, etc., R.
Co., 32 Minn. 214, 20 N. W. 93.

Missouri.— Gratiot v. Missouri Pac. R. Co.,

(1891) 16 S. W. 384; Kenney v. Hannibal,
etc., R. Co., 105 Mo. 270, 15 S. W. 983, 16
S. W. 837.

Nebraska.— Chicago, etc., R. Co. v. Pollard,
53 Nebr. 730, 74 N. W. 331.

Neio Hampshire.— Roberts v. Boston, etc.,

R. Co., 69 N. H. 354, 45 AtL 94.

NeiB Jersey.— Goodsnough v. Pennsylvania
R. Co., 55 N. J. L. 596, 27 Atl. 931.

New York.— Canning r. Buffalo, etc., R.
Co., 168 N. Y. 555, 61 N. E. 901; Massoth !'.

Delaware, etc.. Canal Co., 64 N. Y. 524 [af-

firming 6 Hun 314] ; Tingley v. Long Island
R. Col, 109 N. Y. App. Div. 793, 96 N. Y.
Suppl. 865; Flanagan v. New York Cent.,

etc., R. Co., 70 N. Y. App. Div. 505, 75 N. Y.
Suppl. 225 [affirmed in 173 N. Y. 631, 66
N. E. 1108] ; Wiedman \\ Erie R. Co., 66
N. Y. App. Div. 347, 72 N. Y. Suppl. 683;
Canfield v. New York Cent., etc., R. Co., 19

[X, F, 14. g, (XI), (d), (8), (a)]

N. Y. Suppl. 839 ; Boll v. Adirondack R. Co.,

4 N. Y. Suppl. 769.
Texas.— Michalke v. Galveston, etc., R. Co.,

(Civ. App. 1894) 27 S. W. 164.

Wisconsin.— Hahn i:- Chicago, etc., R. Co.,

78 Wis. :96, 47 N. W. 620.

United States.— Delaware, etc., R. Co.' v.

Devore, 122 Fed. 791, 58 C. C. A. 543; North-
ern Pac. R. Co. V. Spike, 121 Fed. 44, 57
C. C. A. 384; Hemingway v. Illinois Cent. R.
Co., 114 Fed. 843, 52 C. C. A. 477; Chicago,
etc., R. Co. V. Netolicky, 67 Fed. 665. 14

C. C. A. 615.

See 41 Cent. Dig. tit. "Railroads," § 1177.
Where it is doubtful whether the approach-

ing train could have been seen by the person
injured owing to the existence of obstructions
the question of contributory negligence is

for the jury, although there is no direct

evidence that the person injured did look

and listen for the train. Lewis v. Erie
R. Co., 105 N. Y. App. Div. 292, 94 N. Y.
Suppl. 765; Enders ;'. Lake Shore, etc., R.
Co., 2 N. Y. Suppl. 719 [affirmed in 117 N. Y.
640, 22 N. E. 1130].

21. See infra, X, F, 14, g, (xi), (d),

(8), (b).

22. Laverenz v. Chicago, etc., R. Co., 56
Iowa 689, 10 N. W. 268 ; Dickson v. Missouri
Pac. R. Co., 104 Mo. 491, 16 S. W. 381;
Smith V. Boston, etc., R. Co., 70 N. H. 53,

47 Atl. 290, 85 Am. St. Rep. 596.

Where the noise of a flour mill drowned
that of an approaching train and cars on a
side-track obstructed the view of it, it is a
question for the jury whether a person driv-

ing across the track was negligent in failing

to look and listen for the train. Louisville,

etc., R. Co. r. Satterwhite, 112 Tenn. 185, 79
S. W. 106.

23. Artz V. Chicago, etc., R. Co., 44 Iowa
284.

24. Illinois Cent. R. Co. v. Finfrock, 103

111. App. 232; Northern Pac. R. Co. v. Aus-
tin, 64 Fed. 211, 12 C. C. A. 97.

25. Contributory negligence in failing to

stop, look, and listen at an obstructed cross-

ing held a question for the jury see the fol-

lowing cases:

Illinois.— Chicago, etc., R. Co. v. Lane,
130 111. 116, 22 N. E. 513; Illinois Cent. R.

Co. v. Fishell, 32 111. App. 41.

Iowa.— Pratt r. Chicago, etc., R. Co., OS

Iowa 563, 67 N. W. 402.

Kansas.— Chicago, etc., R. Co. v. Hinds,
56 Kan. 758, 44 Pac. 993.

Michigan.— Van Auken v. Chicago, etc., R.



RAILROADS \ [33 CycJ 1123:

land listen, he exercised proper care in doing so,^^ as whether he stoppeid at a proper
place/' or whether, although he stopped at one point, he should have stopped
again at another point to look and Hsten.^'

(c) Duty of Driver to Go Ahead and Look and Listen. Whether a driver of a.

vehicle on approaching a crossing at which his view or hearing is obstructed

should get out of his vehicle and go ahead to a more favorable point for the pur-

pose of ascertaining whether a train is approaching is a question for the jury-

under all the circumstances.^'

(d) Time and Place For Looking and Listening. Likewise it is a question for

the jury whether under the circumstances the person injured looked and hsteneA

at the proper time and place,'" or whether he stopped and looked and Ustened

at a proper place,^' or whether having looked and listened at one point he should

have again exercised such precautions at another point.^^

(e) CRossiNa Behind Passing Train. Whether a person whose view or hearing

was obstructed at the time used due care in stopping, looking, or hstening for

approaching trains before going on the crossing behind a passing train,'' as whether

Co., 96 Mich. 307, 55 N. W. 971, 22 L. R. A.
33.

Minnesota.— Woehrle !'. Minnesota Trans-
fer R. Co., 82 Minn. 165, 84 N. W. 791, 52
L. R. A. 348; Beanstrom v. Northern Pac. R.
Co., 46 Minn. 193, 48 N. W. 778.

Mississippi.—Louisville, etc., R. Co. D,

Crominarity, 86 Miss. 464, 38 So. 633.

Texas.— Michalke v. Galveston^ etc., R. Co.,

(Civ. App. 1894) 27 S. W. 164.

Wisconsin.— Bower v. Chicago, etc., R. Co.,

61 Wis. 457, 21 N. W. 536.

United States.— Cincinnati, etc., R. Co. v.

Farra, 66 Fed. 496, 13 C. C. A. 602; Pearce
V. Humphreys, 34 Fed. 282.

See 41 Cent. Dig. tit. "Railroads," § 1178.

26. Contributory negligence in stopping,

looking, and listening where the view or hear-

ing is obstructed held a question for the jury

see the following cases:

Indiana.— Cincinnati, etc., R. Co. v.

Grames, 136 Ind. 39, 34 N. E. 714.

Missouri.— Young v. Missouri, etc., R. Co.,

72 Mo. App. 263.

NeiD Jersey.— Ellis v. Erie R. Co., 66

N. J. L. 4.51, 49 Atl. 437 [affirmed in 67

N. J. L. 352, 51 Atl. 1109] ; Hires v. Atlantic

City R. Co., 66 N. J. L. 30, 48 Atl. 1002.

New York.— Nelson v. Long Island R. Co.,

109 N. Y. App. Div. 626, 96 N. Y. Suppl.

246; Kelsey v. Staten Island Rapid Transit

Co., 78 Hun 208, 28 N. Y. Suppl. 974.

Pennsylvania.—Hanna v. Philadelphia, etc,.

R. Co., 213 Pa. St. 157, 62 AtL 643, 4 L. R.

A. N. S. 344; Neiman v. Delaware, etc., Canal

Co., 149 Pa. St. 92, 24 Atl. 96; McNeal v.

Pittsburgh, etc., R. Co., 131 Pa. St. 184, 18

Atl. 1026 ; Schum v. Pennsylvania R. Co., 107

Pa. St. 8, 52 Am. Rep. 468 ; Summers v.

Bloomsburg, etc., R. Co., 24 Pa. Super. Ct.

615.

Vermont.— Sherwin v. Rutland R. Co., 74

Vt. 1, 51 Atl. 1069.

United States.— Baltimore, etc., R. Co. v.

Griffith, 159 U. S. 603, 16 S. Ct. 105, 40

L. ed. 274; Cowen v. Grabow, 120 Fed. 258,

67 C. C. A. 39; Northern Pac. R. Co. v.

Austin, 64 Fed. 211, 12 C. C. A. 97.

See 41 Cent. Dig. tit. "Railroads," §§ 1177,

1178,

27. Mackerall v. Omaha, etc., R. Co., Ill
Iowa 547, 82 N. W. 975; Muckinhaupt v^

Erie R. Co., 196 Pa. St. 213, 46 Atl. 364;
Smith V. Baltimore, etc., R. Co., 158 Pa. St_

82, 27 Atl. 847; McWilliams v. Philadelphia,,

etc., R. Co., (Pa. 1888) 15 Atl. 654.

Whether a person stopped at a place wher&
he could best see an approaching train is a
question for the jury. Link v. Philadelphia,,

etc.,: R. Co., 165 Pa. St. 75, 30 Atl. 820, 822;
MoGill V. Pittsburgh, etc., R. Co., 152 Pa. St.

331, 25 Atl. 540; Ellis v. Lake Shore, etc., R.
Co., 138 Pa. St. 506, 21 Atl. 140, 21 Am. St.

Rep. 914; Lehigh, etc., Coal Co. v. Lear, 6
Pa. Cas. 272, 9 Atl. 267; Pennsylvania, etc.,

R. Co. V. Huflf, 6 Pa. Cas. 60, 8 Atl. 789.

28. Cincinnati, etc., R. Co. v. Grames, 136!

lud. 39, 34 N. E. 714; Mackerall v. Omaha,
etc., R. Co., Ill Iowa 547, 82 N. W. 975;
Coffee (. Pere Marquette R. Co., 139 Mieh_
378, 102 N. W. 953; Confer v. Pennsylvania-
R. Co., 209 Pa. St. 425, 58 Atl. 811.

29. Alabama.— Louisville, etc., R. Co. v.
Bryant, 141 Ala. 292, 37 So. 370; Georgia.
Pac. R. Co. V. Lee, 92 Ala. 262, 9 So.
230.

Indiana.— Pittsburgh, etc., R. Co. v.

Wright, 80 Ind. 236; Chicago, etc., R. Co.
V. Turner, 33 Ind. App. 264, 69 N. E. 484.

Missouri.— Elliott v. Chicago, etc., R. Co.,

105 Mo. App. 523, 80 S. W. 270.

New York.— Dolan v. Delaware, etc.. Canal
Co., 71 N. Y. 285.

Canada.— Bennett v. Grand Trunk R. Co.,.

7 Ont. App. 470.

30. St. Louis, etc., R. Co. v. Dillard, 78
Ark. 520, 94 S. W. 617; Faber v. St. Paul,
etc., R. Co., 29 Minn. 465, 13 N. W. 902;
Nash V. New York Cent., etc., R. Co., 1 N. Y.
Suppl. 269.

31. See supra, X, F, 14, g, (xi), (8), (b).
32. Austin v. Long Island R. Co., 69 Hua

(N. Y.) 67, 23 N. Y. Suppl. 193 [affirmed
in 140 N. Y. 639, 35 N. E. 892].

33. Contributory negligence in crossing be-
hind passing train where view or hearing was
obstructed held a question for the jury see
the following cases:

Illinois.— Chicago, etc., R. Co. v. Ran-
dolph, 199 111. 126, 65 N. E.142 [affirming

[X, F, 14, g, (XI), (d), (8), (e)]
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he should have waited until the passing train had gone far enough to permit a
clear and unobstructed view," is a question for the jury.

(f) Attention Attracted by Other Trains or Objects. It is also a question
for the jury whether under all the circumstances the person used due care in

looldng and listening before crossing where, in addition to his view or hearing
being obstructed, his attention was attracted at the time by other trains or cars,^^

or by other objects.'"

(g) Other Obstructions. In accordance with the above rules it is ordi-

narily a question for the jury whether the person injured exercised due care in

looking and listening where his view or hearing was obstructed by darkness,"

101 111. App. 121]; Chicago, etc., R. Co. v.

Lewandowski, 190 111. 301, 60 N. E. 497.

Indiana.—Neubacher v. Indianapolis Union
R. Co., 134 Ind. 25, 33 N. E. 798.

Massachusetts.— Hubbard v. Boston, etc.,

R. Co., 162 Mass. 132, 38 N. E. 366.

Michigan.— Grenell v. Michigan Cent. R.

Co., 124 Mich. 141, 82 N. W. 843.

]fetc York.— McNamara v. New York Cent.,

etc., R. Co., 136 N. Y. 650, 32 N. E. 765 ire-

versing 19 N. Y. Suppl. 497, and distin-

guishing Heaney v. Long Island R. Co., 112

N. Y. 122, 19 N. E. 422] ; Casey v. New York
Cent., etc., R. Co., 78 N. Y. 518 [affirming

8 Daly 220] ; Wilbur v. Delaware, etc., R.

Co., 85 Hun 155, 32 N. Y. Suppl. 479 ; Miller

V. New York Cent., etc., R. Co., 82 Hun 164,

31 N. Y. Suppl. 317 [affirmed in 146 N. Y.

367, 41 N. E. 90] ; Meddaugh v. New York,
etc., R. Co., 33 N. Y. Suppl. 793 [affirmed in

153 N. Y. 659, 48 N. E. 1105] ; Suiter v. New
York, etc., R. Co., 7 N. Y. St. 687.

'North Carolina.— Morrow v. North Caro-

lina R. Co., 146 N. C. 14, 59 S. E. 158.

Vermont.— Boyden v. Fitchburg R. Co., 72

Vt. 89, 47 Atl. 409.

Wisconsin.— Ferguson v. Wisconsin Cent.

R. Co., 63 Wis. 145, 23 N. W. 123; Gower v.

Chicago, etc., R. Co., 45 Wis. 182.

United States.— Farrell v. Erie R. Co., 138
Fed. 28, 70 C. C. A. 396.

See 41 Cent. Dig. tit. "Railroads," § 1181.

34. Indianapolis Union R. Co. v. Neu-
baucher, 16 Ind. App. 21, 43 N. E. 576, 44
N. E. 669; Gray v. Pennsylvania R. Co., 172

Pa. St. 383, 33 Atl. 697; Philadelphia, etc.,

R. Co. V. Carr, 99 Pa. St. 505; Boyden v.

Fitchburg R. Co., 72 Vt. 89, 47 Atl.

409.

35. Illinois.— New York, etc., R. Co. v.

Luebeck, 157 111. 595, 41 N. E. 897 [affirming

54 111. App. 551].

Indiana.— Chicago, etc., R. Co. v. Hedges,

105 Ind. 398, 7 IS. E. 801.

Kentucky.— Newport News, etc., Co. v.

Stuart, 99 Ky. 496, 36 S. W. 528, 18 Ky.
L. Rep. 347.

Nebraska.— Chicago, etc., R. Co. v. Pol-

lard, 53 Nebr. 730, 74 N. W. 331.

New York.— Beisiegel v. New York Cent.,

etc., R. Co., 34 N. Y. 622, 90 Am. Dec. 741

[reversing 33 Barb. 429]; McPeak v. New
York Cent., etc., R. Co., 85 Hun 107, 32 N. Y.

Suppl. 647. See also Rodrian v. New York,

etc., R. Co., 125 N. Y. 526, 26 N. E. 741 [re-

versing 7 N. Y. Suppl. 811].

See 41 Cent. Dig. tit. "Railroads," § 1182.

[X, F, 14, g, (XI), (d), (8), (e)]

36. Northern Pac. R. Co. v. Peterson, 55
Fed. 940, 5 C. C. A. 338.
37. Contributory negligence in ascertaining

approaching trains or other dangers where
the view was obstructed by darkness held
a question for the jury see the following
cases

:

Arkansas.— St. Louis, etc., R. Co. v. John-
son, 74 Ark. 372, 86 S. W. 282, dusk.

Maryland.— Western Maryland R. Co. v.

Kehoe, 86 Md. 43, 37 Atl. 799.
Michigan.—Schremms v. Pere Marquette R.

Co., 145 Mich. 190, 108 N. W. 698, 116 Am.
St. Rep. 291; Van Auken v. Chicago, etc., R.
Co., 96 Mich. 307, 55 N. W. 971, 22 L. R. A.
33; Thompson v. Toledo, etc., R. Co., 91 Mich.
255, 51 N. W. 995.

Missouri.— Weller v. Chicago, etc., R. Co.,

164 Mo. 180, 64 S. W. 141, 86 Am. St. Rep.
592.

New Jersey.—^ Ellis v. Erie R. Co., 66
N. J. L. 451, 49 Atl. 437 [affirmed in 67
N. J. L. 352, 51 Atl. 1109].
New York.— Feeney v. Long Island R. Co.,

116 N. Y. 375, 22 N. E. 402, 5 L. R. A. 544
{injury caused by descending gate on dark,

rainy night) ; Blaiser v. New York, etc., R.
Co., 110 N. Y. 638, 17 N. E. 692; Flanagan v.

New York Cent., etc., R. Co., 70 N. Y. App.
Div. 505, 75 N. Y. Suppl. 225 [affirmed in

173 N. Y. 631, 66 N. E. 1108]; Crosby v.

New York Cent., etc., R. Co., 88 Hun 196, 35

N. Y. Suppl. 714; Wiwirowski v. Lake Shore,

etc., R. Co., 58 Hun 10, 11 N. Y. Suppl. 361
[reversed on the facts in 124 N. Y. 420, 26

N. E. 1023] ; Beckwith v. New York Cent.,

etc., R. Co., 54 Hun 446, 70 N. Y. Suppl. 719,

721 [affirmed in 125 N. Y. 759, 27 N. E.

408] ; Zoliewski v. New York Cent., etc., R.

Co., 1 Misc. 438, 21 N. Y. Suppl. 916 [af-

firmed in 140 N. Y. 621, 35 N. E. 891]
(early hour of morning when it was quite

dark )

.

Pennsylvania.— Doud v. Delaware, etc., R.

Co., 203 Pa. St. 327, 52 Atl. 249 (wet, foggy,

dark night) ; Bard v. Philadelphia, etc., R.
Co., 199 Pa. St. 94, 48 Atl. 684; MeCusker
V. Pennsylvania R. Co., 198 Pa. St. 540, 48
Atl. 491. Compare Hauser v. New Jersey

Cent. R. Co., 147 Pa. St. 440, 23 Atl. 766,

holding that where plaintiff's own testimony
shows that he was able to see another train

at a much greater distance than the one
which caused the injury, his negligence was
such that the court ought to have withdrawn
the case from the jury.

Wisconsin.— Roedler v. Chicago, etc., R.
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foggy,^^ or stormy weather,'' smoke,'"' escaping steam,*' dust,*^ standing cars,*'

coverings on his head," or by his ears being muffled.*^

(e) Reliance on Precautions of Railroad Company. Except where the evidence

is undisputed, or the inferences to be drawn from the facts proved are free from
doubt,*" it is a question for the jury whether imder the circumstances a person

injured at a railroad crossing exercised due care in going on the crossing in reliance

upon the assumption that the railroad company would exercise proper care and
precaution in approaching the crossing with its trains or cars.*' It is ordinarily

a question for the jury whether the person injured exercised proper care and
precaution in attempting to cross, where the train which caused the injury

approached the crossing without giving the customary or proper signals,** dis-

Co., 129 Wis. 270, 109 N. W. 88; Regan v.

Chicago, etc., R. Co., 85 Wis. 43, 54 N. W.
623.

Canada.— Chaxapaigne v. Grand Trunk R.
Co., 9 Ont. L. Rep. 589, 5 Ont. Wkly. Rep.
218.

See 41 Cent. Dig. tit. " Railroads," § 1183.
38. Meyer v. Chicago, etc., R. Co., 134

Iowa 722, 112 N. W. 194; Thompson v. To-
ledo, etc., R. Co., 91 Mich. 255, 51 N. W.
995; Covell v. Wabash R. Co., 82 Mo. App.
180 (dark, foggy, stormy morning) ; Turell
V. Erie R. Co., 49 N. Y. App. Div. 94, 63
N. Y. Suppl. 402; Wilcox v. New York, etc.,

R. Co., 88 Hun (N. Y.) 263, 34 N. Y. Suppl.
744.

39. Atchison, etc., R. Co. v. Morgan, 43
Kan. 1, 22 Pac. 995 (heavy snow falling)

;

Valin V. Milwaukee, etc., R. Co., 82 Wis. 1,

51 N. W. 1084, 33 Am. St. Rep. 17 (snow
falling and a strong wind blowing in a direc-

tion to carry all sound of the approaching
train from the person injured )

.

40. Randall v. Connecticut River R. Co.,

132 Mass. 269; McDuffie v. Lake Shore, etc.,

R. Co., 98 Mich. 356, 57 N. W. 248 ; Sherry v.

New York Cent., etc., R. Co., 104 N. Y. 652,
10 N. E. 128 (holding that where in conse-
quence of the smoke oif the engine and of the
curvature of the tracks it would be diflScult

to know on which track the train was com-
ing and a train came at about the same
time from the opposite direction, and other
circumstances might have confused the per-

son injured, it was a question for the jury
whether he was guilty of contributory negli-

gence) ; Crosby v. New York Cent., etc., R.
Co., 88 Hun (N. Y.) 196, 34 N. Y. Suppl.

714; Canfield v. New York Cent., R. Co., 19

N. Y. Suppl. 839.

Whether plaintiff should have waited for

the smoke to disappear is a question for the
jury. Dalton v. New York, etc., R. Co., 184
Mass. 344, 68 N. E. 830.

Whether the person injured was able to
distinguish the smoke from the mist and
overhanging clouds existing at the time is a
question for the jury. Lortz v. New York
Cent., etc., R. Co., 7 N. Y. App. Div. 515, 40

N. Y. Suppl. 253.

41. McDufBe v. Lake Shore, etc., R. Co., 98

Mich. 356, 57 N. W. 248; Campbell v. New
York Cent., etc., R. Co., 3 N. Y. Suppl. 694;

Link V. Philadelphia, etc., R. Co., 165 Pa. St.

75, 30 Atl. 820, 822; Neiman v. Delaware,

etc., Canal Co., 149 Pa. St. 92, 24 Atl. 96.

42. See Chicago, etc., R. Co. v. Fisher, 49
Kan. 460, 30 Pac. 462.

43. Hopson v. Kansas City, etc., R. Co., 87
Miss. 789, 40 So. 872; Chapman v. New
York Cent., etc., R. Co., 41 N. Y. App. Div.

618, 58 N. Y. Suppl. 728; Petrie v. New
York Cent., etc., R. Co., 66 Hun (N. Y.)

282, 21 N. Y. Suppl. 159; Perkins v. Buffalo,

etc., R. Co., 57 Hun (N. Y.) 586, 10 N. Y.
Suppl. 356; Schlee v. New York Cent., etc.,

R. Co., 13 Misc. (N. Y.) 649, 34 N. Y. Suppl.

928; Beisegel v. New York Cent. R. Co., 14

Abb. Pr. N. S. (N. Y.) 29; Cohen v. Phila-

delphia, etc., R. Co., 211 Pa. St. 227, 60 Atl.

729; Elston v. Delaware, etc., R. Co., 196 Pa.

St. 595, 46 Atl. 938; Link v. Philadelphia,

etc., R. Co., 165 Pa. St. 75, 30 Atl. 820, 822;
Bare v. Pennsylvania R. Co., 135 Pa. St. 95,

19 Atl. 935; Goggin v. Pennsylvania R. Co.,

26 Pittsb. Leg. J. N. S. (Pa.) 151.

Evidence held insufficient to justify a sub-

mission to the jury of the question of con-

tributory negligence in such a ease see Krauss
V. Wallkill Valley R. Co., 69 Hun (N. Y.)

482, 23 N. Y. Suppl. 432.

44. Lammers v. Great Northern R. Co., 82

Minn. 120, 84 N. W. 728; Alabama, etc., R.

Co. V. Summers, 68 Miss. 566, 10 So. 63

(bundle on head) ; Petrie v. Columbia, etc.,

R. Co., 29 S. C. 303, 7 S. B. 515 (head
wrapped in shawl )

.

45. Baker v. Kansas City, etc., R. Co., 122

Mo. 533, 26 S. W. 20 ; Perkins v. Buffalo, 57

Hun (N. Y.) 588, 10 N. Y. Suppl. 356; Siegel

V. Milwaukee, etc., R. Co., 79 Wis. 404, 48

N. W. 488.

46. See Louisville, etc., R. Co. v. Webb,
90 Ala. 195, 8 So. 518, 11 L. R. A. 674.

47. Cleveland, etc., R. Co. v. Harrington,
131 Ind. 426, 30 N. E. 37 ; State v. Union R.

Co., 70 Md. 69, 18 Atl. 1032 ; Startz v. Penn-

sylvania, etc.. Canal, etc., Co., 16 N. Y. Suppl.

810.

48. Indiana.— Wabash R. Co. v. Biddle, 27
Ind. App. 161, 59 N. E. 284, 60 N. E. 12.

loioa.— Hartnian v. Chicago Great Western
R. Co., 132 Iowa 5S2, 110 N. W. 10.

Kentucky.— Louisville, etc., R. Co. v. Tay-
lor, 104 S. W. 776, 31 Ky. L. Rep. 1142.

Maryland.— State v. Union R. Co., 70 Md.
69, 18 Atl. 1032.

Minnesota.— Hendriekson v. Great North-
ern R. Co., 49 Minn. 245, 51 N. W. 1044, 32

Am. St. Rep. 540, 16 L. R. A. 261.

Missouri.— Profit v. Cliicago Great West-
ern R. Co., 91 Mo. App. 369.

[X, F, 14, g, (XI), (e)]
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playing the proper lights,** or while running at an unlawful rate of speed; ^^ or
whether he exercised proper care in attempting to cross in reUanee upon the fact

that the automatic bells were not ringing/' or that the watchman or gateman
at the crossing was not giving any warning/^ or was not present on the crossing; ^

or that the gates were open,^ and the warnings usually given when the gates

were open were not displayed.^ Where to the knowledge of the person injured

the gates at the particular crossing were operated irregularly, it being the custom
to frequently leave the gates down for long periods when no train was passing

Nebraska.— Riley t\ Missouri Pac. E. Co.,

esi'Nebr. 82, 95 N. W. 20.

New Jersey.—Delaware, etc., E. Co. v. Shel-
ton, 55 N. J. L. 342, 26 Atl. 937.
New York.— Palmer v. New York Cent.,

«to.. R. Co., 112 N. y. 234, 19 N. E. 678;
House V. Erie R. Co., 26 N. Y. App. Div. 559,
50 N. Y. Suppl. 434; Wilber V. New York
Cent., etc., R. Co., 8 N. Y. App. Div. 138, 40
rN. Y. Suppl. 471; Lindeman v. New York
Cent., etc., R. Co., 42 Hun 306; Startz V.

Pennsylvania, etc.. Canal Co., 16 N. Y. Suppl.
S12.

Pennsylvania.— Lake Shore, etc., R. Co. 1>.

Trantz, 127 Pa. St. 297, 18 Atl. 22, 4 L. E. A.
389.

Texas.— International, etc., R. Co. v. Ed-
"wards, (Civ. App.) 91 S. W. 640 Ireversed on
other grounds in 100 Tex. 22, 93 S. W. 106]
(failure to look or listen) ; Gulf, etc., R.
Co. V. Melville, (Civ. App. 1905) 87 S. W.
863.

Washington.— Ladoueeur v. Northern Pa«.
R. Co., 4 Wash. 38, 29 Pac. 942, 6 Wash. 280,
33 Pao. 556, 1080.

Canada.— Vallee v. Grand Trunk R. Co., 1

Ont. L. Rep. 224; Morrow V. Canadian Pao.
E. Co., 21 Ont. App. 149.

See 41 Cent. Dig. tit. " Railroads," § 1187.
49. State v. Union R. Co., 70 Md. 69, 18

Atl. 1032 ; Lindeman r. New York Cent., etc.,

H. Co., 42 Hun (N. Y.) 306.

50. Indiana.— Cleveland, etc., R. Co. v.

XIarrington, 131 Ind. 426, 30 N. E. 37.

Michigan.— Detroit, etc., R. Co. v. Van
Steinburg, 17 Mich. 99.

Missouri.— Hutchinson v. Missouri Pac. R.
Co., 161 Mo. 246, 61 S. W. 635, 852, 84 Am.
St. Rep. 710; Gratiot v. Missouri Pac. E. Co.,

116 Mo. 450, 21 S. W. 1094, 16 L. R. A. 189,

<1891) 16 S. W. 384, 19 S. W. 31.

New York.— Startz v. Pennsylvania, etc.,

Cainal, etc., Co., 16 N. Y. Suppl. 810.

North Carolina.— Norton v. North Caro-
lina R. Co., 122 N. C. 910, 29 S. E. 886.

Wisconsin.— Piper v. Chicago, etc., R. Co.,

77 Wis. 247, 46 N. W. 165.

See 41 Cent. Dig. tit. " Railroads," § 1187.

51. Southern Indiana E. Co. v. Corps, 37
Ind. App. 586, 76 N. E. 902; Hicks v. New
York, etc., E. Co., 164 Mass. 424, 41 N. E.

721, 49 Am.. St. Rep. 471.

52. State v. Union E. Co., 70 Md. 69, 18

Atl. 1032 ; Wilber v. New York Cent., etc., E.
Co., 8 N. Y. App. Div. 138, 40 N. Y. Suppl.

471.
53. Delaware, etc., R. Co. v. Shelton, 55

TsT. J. L. 542, 26 Atl. 937.

54. Illinois.— Chicago, etc., R. Co. v,

[Xi F. 14, g, (XI), (E)]

Schmitz, 211 111. 446, 71 N. E. 1050 [affirming

113 111. App. 295] (without looking and lis-

tening) ; Chicago, etc., E. Co. v. Zapp, 209
in. 339, 70 N. B. 623 [affirming 110. IH. App.
553] ; Chicago, etc., E. Co. v. Olson, 113 111.

App. 320; Pittsburg, etc., E. Co. v. Smith,
110 111. App. 154.

Kentucky.— Louisville, etc., E. Co. V. Wil-
son, 100 S. W. 302, 30 Ky. L. Eep. 1048.

Maryland.— Jenkins v. Baltimore, etc., E.
Co., 98 Md. 402, 56 Atl. 966.

New Jersey.— Smith v. Atlantic City R.
Co., 66 N. J. L. 307, 49 Atl. 547; Delaware,
etc., E. Co. 17. Shelton, 55 N. J. L. 342, 26
Atl. 937.
New York.— Oldenburg v. New York Cent.,

etc., R. Co., 124 N. Y. 414, 26 N. Ev 1021

[affirming 9.N. Y. Suppl. 419, 11 N. Y. Suppl.

689] ; Palmer v. New York Cent., etc., R. Co.,

112 N. Y. 234, 19 N. E. 678; House v. Erie
E. Co., 26 N. Y. App. Div. 559, 50 N. Y.
Suppl. 434; Shultz v. New York Cent., etc.,

E. Co., 69 Hun 515, '23 N. Y. Suppl. 509
[affirmed in 143 N. Y. 670, 39 N. E. 21] ^

Lindeman v. New York Cent., etc., R. Co., 42
Hun 306.

Pennsylvania.— Messinger V. Pennsylvania
R. Co., 215 Pa. St. 497, 64 Atl. 682, 114
Am. St. Eep. 970 ; Lake Shore, etc., R. Co. v.

Frantz, 127 Pa. St. 297, 18 Atl. 22, 4 L. R. A.
389

See 41 Cent. Dig. tit. " Railroads," § 1187,
Where upon seeing the gates go up one at-

tempts to cross but is shut in on the track
by the opposite gate being lowered his con-

tributory negligence is a question for the

jury. Warren v. Boston, etc., R. Co., 163
Mass. 484, 40 N. E. 895 ; Kane v. New York,
etc., R. Co., 132 N. Y. 160, 30 N. E. 256
[affirming 9 N. Y. Suppl. 879].
Whether an attempt to cross while the

nearer gates are open, although the opposite
gates are closed, is negligence is a question
for the jury. Haywood D. New York Cent.,

etc., R. Co., 13 N. Y. Suppl. 177 (holding
that it is for the jury to determine whether
the person injured might not prudently have
regarded the fact that the gate was open as

an assurance that while it was in that posi-

tion no train would pass ; and whether he
had reasonable grounds for supposing that
the opposite gate would be open when reached
by him) ; Startz v. Pennsylvania, etc.. Canal,
etc., Co., 16 N. Y. Suppl. 810.

53. Craig v. New York, etc., R. Co., 118
Mass. 431, where there was no flag or lan-
tern at the crossing as was usual when a
train or engine was about to pass while the
gates were open.
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or abbut to pass, his contributory negligence in attempting to cross while the

gates are closed is a question for the jury.^"

(f) Effect of-, Dvrections of Railroad Employees. "Where the evidence is con-

flicting or the inferences to be drawn therefrom are in doubt, it is a question for

the jury whether the person injured exercised proper care in attempting to cross

upon the signal, invitation, or direction of a railroad employee,^' as upon a signal

of safety by, the watchman or gateman ;
^* or whether he exercised proper care

in attempting,to cross in spite of a warning of danger, but which he misunderstood.''''

(g) Crossing Near Standing or Approaching Trains or Cars. Except where
the evidence is undisputed, or the only inference that can be drawn therefrom

is, that the person injured did not exercise ordinary care,*" it is a question for

the- jury, whether und^r the circumstances, such person exercised due care in

attempting to cross near standing cars which were suddenly moved, "^ or in front

of approaching trains or cars."^

56. Battimore, etc., E. Co. v. Landrigan,,
20 App. Cas. .(D..1CO 135; Chicago, eto., R.
Co.. V. Keegan,; 112 111. App. 338; Chicago,.

«1ic., R. Co. V. Urbaniac, 106 111. App. 325.

57. Chicago, etc., R. Co. «. Sykea,: 96' 111.'

162; Scott t:. St. Louis, etc., R. Ctt., 112 Iowa
54, 83 N. W. 818 (passing. through standing
train upon direction of brakeman ). ; Sheridan
». Baltimore, etc, E.: Co., 101 Md. 50; 60 Atl.

280 (attempting :to cross by going upon the

bumpers between cars,; on :a statememfe by a
brakeman that there, was plenty of I time) ;

Wall V. Xew York Cent., etc., R. Co., 56 N. Y.
App. Div. 599,i67 N.. Y. Suppl. 519; Phillips

K. New Ybrk, etc., Ei Co., SO' .Bun (N. Y.)
404, 30 N. Y. Suppl. 333 (climbing over
cars).
Where an engineer notified .a traveler that

he. would hold )tbe engine until such tiaveler
had crossed, it is a qijestion of fact for the
jury whether an unexpected movement of the
engine justified the traveler ,in going forward
instead of turning; back. Flaunt i'. Railway
Transfer Co., 86 Minn. 506, 91 N. W. 19.

58. Fusili V. Missouri Pac. R. Co., 45 MOi
App. 535; Waldele v. New York Cent., etc.,

R. Co., 4 N. Y. App. Div. 549, 38 N. Y. Suppl.
1009; HurJey r. New York Cent., etc., R. Co.,

90 Hun (N. Y.) 1, 35 N. Y; Suppl. 351;
Richardson v. New York Cent., etc., R. Co.,

15 N. Y. Suppl. 868 laffirmed in 133 N. Y.

563, 30 N. E. 1148] ; Coleman v. Pennsylvania
R. Co., 195 Pa. St. 485, 46 Atl. 66 (holding
that evidence that plaintiff's attempt to drive

across the track was induced "by a signal of

the flagman who on discOTsering hia error

gave the proper isignal when too late to avoid
the collision; that no signal was given by
bell or whistle; and that the train was going
unusually fast is sufficient to carry the ques-

tion of contributory negligence to the jury)
;

Union Pac. R. Co. v. Eosewater, 157 Fed.

188, 84 C. C. A. 616; Chicago, etc., R. Co. r.

Prescott, 59 Fed. 237, 8 C. C. A. 109, 23

L. E. A. 654.

Whether one was negligent in attempting
to cross without looking or listening upon
the signal or invitation of the -flagman or

garteman is a question for the jury; Gray
I'.'New York. Cent., etc., E. Co., 77 N. Y. App.
Div; 1, 78' N. Y; Suppl. 653.

59. Baltimore, etc., R. Co. v. Walborn, 127

Ind. 142, 26 N. E. 207; New York, etc., E.
Co. V. Randel, 47 N. J. L. 144.- See also

Southern R. Co. v. Stockdon, 106 Va. 693, 56
S. E. 713.

60. Patterson v. Chicago, eto.,- Ri Co., Ill

111. A.pp.,441 (holding '-that where a 1 person 1

undertakes to cross railroad tracks while a
train is rapidly approaching and the, view, of

such person is not obstFuated and no extenu-i

ating circumstances appear a verdict for de-

fendant should be directed) ; Bbyle v. Illinois

Cent. R. Co., 88 111: App. 255; Underbill Vi

Chieagoj etc., Ri Co., 81 Mich. 43, 45 N. W.
508; Neier v. Missouri Pac R. Co., (Mo.
1886) 1 S. W. 387.

61. Atchison, etc., B.. C6. v. Wilkie, 77
Kan. 791, 90 P&c. 775. 11 L. R. A. N. S. 963;
Davis JJ. Michigan Cent.' R. Co., 142 Mich.
382, 105 N. W.'877; Harrington v. ErieR.
Co., .79 N; Y. App. Div; 26, 79 N. Y. Suppl.

930 ; Chadbourne V. Delaware, etc., E. Co., 6

Daly (N. Y.) 215 (passing a standing ear

which was suddenly .started without notice or

warning)' ; St. Louis Sbulhwestern E. Co. i-.

Bowles, 32 Tex. Civ. App. 118, 72 S. W. 451.

An attempt to cross in front of an engine
standing neat a crossing is not so inherently
damgerous' as to prevent a recovery for dam-
ages if the engine is unexpectedly started for-

ward,' but the question whether the person
injured was guilty of negligence where such
an -engine is moved without giving any signal
is for the jury. St. Louis, etc., R; Co. r.

Dawson, 64 Ean. 99, 67 Pac. 521.

An attempt to cross between cars which
were moving but which fact pWintiff did not
discover, although he looked before he at-

tempted to cross,, does- not sufficiently show
contributory negligence to warrant with-
drawing the case from the jury. DaJhlstrom

r. St. Louis, etc., R. Co., 108 Mo. 525, 18

S. W; 919.

63. Contributory negligence in crossing in

front of approaching trains or cars held a
question for the jury see the following cases:

Arkansas.— St. Louis, etc., R. Co. v. Hitt,

76 Ark. 227, 88 S. W. 908, 990.

CfiUfornia.—Warren v. Southern California

E. Co., (1901) 67 Pac. 1.

Illinois.— Chicago, etc., E. Co. v. Wilson,
133 111. 55, 24 N. E. 555 [affirming 35 111.

App. 346].

[X, F, 14, ff, (Xl)v (g)]
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(xii) Proximate Cause of Injury. Where the evidence is conflicting

or the state of facts is such that different minds might reasonably draw different

inferences, the proximate cause of the injury, whether the railroad company's
neghgence,"^ or the injured person's contributory neghgence,°* is a question for

the jury. But where the evidence is legally insufficient, as where it merely shows

loiva.— Cummings v. Chicago, etc., R. Co.,

114 Iowa 85, 86 N. W. 40.

Kansas.— Chicago, etc., R. Co. v. Prouty,
55 Kan. 503, 40 Pac. 909.

Kentucky.— Louisville, etc., R. Co. v. Tay-
lor, 104 S. W. 776, 31 Ky. L. Rep. 1142.

Massachusetts.— Robbius v. Fitchburg Rv
Co., 161 Mass. 145, 36 N. B. 752; Tyler i;.

New York, etc., R. Co., 137 Mass. 238.

Michigan.— Welch v. Michigan Cent. R.
Co., 147 Mich. 207, 110 N. W. 1069; Retan v.

Lake Shore, etc., R. Co., 94 Mich. 146, 53
N. W. 1094.

Minnesota.— Loucks v. Chicago, etc., R.
Co., 31 Minn. 526, 18 N. W. 651.

Missouri.— Hutchinson r. Missouri Pac. R.
Co., 161 Mo. 246, 61 S. W. 635, 852, 84 Am.
St. Rep. 710; Dunham v. Wabash R. Co., 126
Mo. App. 643, 105 S. W. 21; Lang v. Missouri
Pac. R. Co., 115 Mo. App. 489, 91 S. W.
1012.

Nebraska.— Omaha, etc., R. Co. v. O'Don-
nell, 22 Nebr. 475, 35 N. W. 235.

New Hampshire.— Huntress v. Boston, etc.,

R. Co.. 66 N. H. 185, 34 Atl. 154, 49 Am. St.

Rep. 600.

New Jersey.— Wolcott r. New York, etc.,

R. Co., 68 N. J. L. 421, 53 Atl. 297.
New York.— Henavie r. New York Cent.,

etc., R. Co., 166 N. Y. 280, 59 N. E. 901 [re-

versing 44 N. Y. Apn. Div. 641, 60 N. Y.
Suppl. 752].
Pennsylvania.— Philpott v. Pennsylvania

R. Co., 175 Pa. St. 570, 34 Atl. 856; Smith
l'. Baltimore, etc., R. Co., 158 Pa. St. 82, 27
Atl. 847.

Texas.— International, etc., R. Co. v. Star-
ling, 16 Tex. Civ. App. 365, 41 S. W. 181.

Wisconsin.— Bower v. Chicago, etc., R. Co.,

61 ^'\'is. 457, 21 N. W. 536; Bohan v. Mil-
waukee, etc., R. Co., 58 Wis. 30, 15 N. W.
801.

See 41 Cent. Dig. tit. " Railroads," § 1189.
It is not necessarily gross negligence as a

matter of law for a person to attempt to

drive over a crossing in front of a train which
he sees approaching. Manley i;. Boston, etc.,

R. Co., 159 Mass. 493, 34 N. E. 951.

63. Allen v. Boston, etc., R. Co., 94 Me.
402, 47 Atl. 917 ; Johnston r. New York, etc.,

R. Co., 65 N. J. L. 421, 47 Atl. 586; Prue v.

New York, etc., R. Co., 18 R. I. 360, 27 Atl.

450 ; Christensen v. Oregon Short Line R. Co.,

29 Utah 192, 80 Pac. 746.

Applications.— This rule has been applied

in case of a, defective crossing (San Antonio,
etc.. R. Co. V. Belt, 24 Tex. Civ. App. 281, 59
8. W. 607), or bridge (Georgia R., etc., Co.

V. Mayo, 92 Ga. 223, 17 S. E. lOOO) ; failure

to give the customary or statutory signals

(Illinois Southern R. Co. !-. Hamill, 226 111.

88, 80 N. E. 745 [affirming 128 111. App.
1.52] ; Illinois Cent. R. Co. v. Benton, 69 111.

[X. F, 14, g, (xn)]

174; Chicago, etc., R. Co. v. Notzki, 66 Dl.

455 ; Indianapolis, etc., R. Co. v. Holloway,
63 111. 121 ; Indianapolis, etc., R. Co. v. Black-
man, 63 111. 117; Defrieze v. Illinois Cent. R.
Co., (Iowa 1903) 94 N. W. 505; Ward v. Chi-

cago, etc., R. Co., 97 Iowa 50, 65 N. W. 999;
Doyle V. Boston, etc., R. Co., 145 Mass. 386,

14 N. E. 461; Gass v. Missouri Pac. R. Co.,

57 Mo. App. 574; Hutto v. South Bound R.
Co., 61 S. C. 495, 39 S. E. 710; St. Louis,

etc., R. Co. V. Mitchell, 25 Tex. Civ. App. 197,

60 S. W. 891; Galveston, etc., R. Co. v.

Harris, 22 Tex. Civ. App. 16, 53 S. W. 599)

;

unnecessary and extraordinary blowing of
whistle (Philadelphia, etc., R. Co. v. Killips,

88 Pa. St. 405) ; excessive or unlawful speed
(Bygum V. Southern Pac. Co., (Cal. 1894) 36
Pac. 415; Chicago, etc., R. Co. v. Mochell, 96
111. App. 178 [affirmed in 193 111. 208, 61
N. E. 1028, 86 Am. St. Rep. 318] ; failure to

keep man on front end of backing train ( Gass
V. Missouri Pac. R. Co., 57 Mo. App. 574);
failure to erect a sign-board at the crossing
(Texas, etc., R. Co. r. Tucker, (Tex. Civ. App.
1907) 106 S. W. 764) ; obstruction of crossing
by train or engine (Selleck v. Lake Shore,

etc., R. Co., 93 Mich. 375, 53 N. W. 556, 18

L. R. A. 154 [distinguishing SellecTc v. Lake
Shore, etc., R. Co.. 58 Mich. 195, 24 N. W.
774]; Burns v. Delaware, etc., Co., 110 N. Y.
App. Div. 592, 96 N. Y. Suppl. 509 ; Laible c.

New Y'ork Cent., etc., R. Co., 13 N. Y. App.
Div. 574, 43 N. Y. Suppl. 1003 [affirmed in

162 N. Y. 621, 57 N. E. 1114] ; Welborne v.

Gulf, etc., R. Co., 35 Tex. Civ. App. 401, 80
S. W. 653) ; or starting of an engine after

notice that it would not be started until

plaintiff had crossed (Plaunt v. Railway
Transfer Co., 86 Minn. 506, 91 N. W. 19).

64. Alalama.— Georgia Cent. R. Co. v.

Hyatt, 151 Ala. 355, 43 So. 867, failure to

stop, look, and listen.

California.— Whalen r. Areata, etc., R.
Co., 92 Cal. 669, 28 Pac. 833.

Nelraska.— Chicago, etc., R. Co. v. Harley,

74 Nebr. 462, 104 N. W. 862.

Texa^.— Gulf, etc., R. Co. v. Melville, (Civ.

App. 1905) 87 S. W. 863; Galveston, etc., R.

Co. V. Harris, 22 Tex. Civ. App. 16, 53 S. W.
599. See Gulf, etc., R. Co. v. Moore, 69 Tex.

157, 6 S. W. 631.

England.— Reg. f. Strange, 16 Cox C. C.

552.

See 11 Cent. Dig. tit. "Railroads," § 1190.

Where the testimony indicates that plain-

tiff might have been negligent in several ways
in going on the crossing, and yet that such
negligence was not the proximate cause of the
injury, and the question as to what was the

proximate cause is directly at issue, it is

properly submitted to the jury. San An-
tonio, etc., R. Co. V. Votaw, (Tex. Civ. App.
1904) 81 S. W. 130.
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that it was possible that defendant's negUgence caused the injury,"^ or merely

raises a conjecture that it was so,"" or where no inference can be drawn from the

evidence that defendant's negligence contributed to the injury/' it should not

be submitted to the jury.

(xiii) Injury Avoidable Notwithstanding Contributory Negli-
gence. Whether, notwithstanding negligence or imprudence on the part of

the person injured, the railroad company could have avoided the injury by the

exercise of reasonable care and diligence is ordinarily a question for the jury/'

(xiv) Wilful, Wanton, or Gross Negligence. It is also a question

for the jury whether neghgence on the part of the railroad company's employees

is such as to make it guilty of wanton, wiKul,°° or gross ™ negligence, imless the

evidence in respect thereto is \mdisputed.'*

h. Instructions ^^— (i) FORM AND SUFFICIENCY IN General. Instruc-

tions in an action for injuries at a railroad crossing are governed by the rules

applying in civil cases generally.'' In accordance with such rules the instruc-

tions must be in conformity with the evidence,'* and with the pleadings and

65. Kearns v. Southern R. Co., 139 N. C.

470, 52 S. E. 131.

66. Kearns v. Southern R. Co., 139 N. C.

470, 52 S. E. 131.

67. Daniels v. Staten Island Rapid Transit

Co., 125 N. Y. 407, 26 N. E. 466 [reversing

7 N. Y. Suppl. 725].
68. Georgia.— Macon, etc., R. Co. v. Davis,

18 Ga. 679.
Kentucky.— Cahill v. Cincinnati, etc., R.

Co., 92 Ky. 345, 18 S. W. 2, 13 Ky. L. Rep.
714, whether those in charge of the train

could by reasonable diligence have discovered

the danger of a collision in time to prevent
it by checking the train or sounding the

whistle.

Maryland.— Western Maryland R. Co. v.

Kehoe, 86 Md. 43, 37 Atl. 799 ; State v. Bal-
timore, etc., R. Co., 69 Md. 339, 14 Atl. 685,

688.

Mississippi.— Cottrell v. Southern R. Co.,

80 Miss. 610, 32 So. 1.

Missouri.— Duncan v. Missouri Pac. R. Co.,

46 Mo. App. 198.

Montana.— Riley v. Northern Pac. R. Co.,

36 Mont. 545, 93 Pac. 948.
Wisconsin.— Johnson v. Chicago, etc., R.

Co., 49 Wis. 529, 5 N. W. 886.

See 41 Cent. Dig. tit. "Railroads," § 1191.

69. Birmingham Southern R. Co. v. Pow-
ell, 136 Ala. 232, 33 So. 875 (running un-

attended cars over crossing in violation of

ordinance) ; Memphis, etc., R. Co. v. Martin,
131 Ala. 269, 30 So. 827 (excessive speed at

much used crossing) ; Louisville, etc., R. Co.

V. Webb, 97 Ala. 308, 12 So. 374 (unlawful

speed at frequently used street crossing in a
populous city) ; Kelsall v. New York, etc.,

R. Co., 196 Mass. 554, 82 N. E. 674 (under

Rev. Laws, c. Ill, § 188); Burns «;. Delaware,-

etc., Co., 110 N. Y. App. Div. 592, 96 N. Y.

Suppl. 509 (whether the company wilfully ob-

structed the street) ; Lacey v. Louisville, etc.,

R. Co., 152 Fed. 134, 81 C. C. A. 3S2 [affirmed

in 156 Fed. 1022] (kicking unattended cars

over crossing).

70. Chicago, etc., R. Co. v. Sykes, 96 111.

162.

Whether the failure of an engineer to obey

a warning placed on a sign-board by the com-

pany directing him not to exceed a certain

rate of speed at such point constitutes gross
negligence is for the jury. International,
etc., R. Co. V. Kuehn, 11 Tex. Civ. App. 21,

31 S. W. 322.

71. Baltimore, etc., R. Co. v. Reynolds, 33
Ind. App. 219, 71 N. B. 250, holding that
where there is no conflict in the evidence rela-

tive to the question of wilfulness, its decision

is for the court.

72. Harmless error see infra, X, F, 14, j,

text and note 63.

73. See, generally, Teial.
Estoppel.— Where a party asks and the

court gives an irrelevant instruction, he is

estopped from objecting to an amendment by
the court of another instruction tendered by
him, which amendment does nothing more
than to add to the objectionable charge asked
in the first instance. Baltimore, etc., R. Co.
V. Conoyer, 149 Ind. 524, 48 N. E. 352, 49
N. E. 452.

74. See Southern R. Co. v. Douglass, 144
Ala. 351, 39 So. 268 (as to place of acci-
dent) ; Savannah, etc., R. Co. v. Slater, 92
Ga. 391, 17 S. B. 350; Chicago, etc., R. Co.
V. Filler, 195 111. 9, 62 N. E. 919 (holding
that where there is evidence as to whether
the accident was caused by the negligence of
defendant's brakeman alone or together with
that of the engineer, an instruction limiting
plaintiff's right to recover for the negligence
of the engineer alone is properly refused) ;

Atchison, etc., R. Co. v. Hague, 54 Kan. 284,
38 Pac. 257, 45 Am. St. Rep. 278 (holding that
it is error to instruct that plaintiff can re-

cover in case of recklessness on the part of
those in charge of the train, although he was
himself negligent, where there is no evi-

dence of such recklessness) ; Gass v. Missouri
Pac. R. Co., 57 Mo. App. 574; Missouri Pac.
R. Co. V. Peay, (Tex. 1892) 20 S. W. 57;
Richmond, etc., R. Co. v. Yeamans, 80 Va.
860, 12 S. E. 946.
Where the proximate cause of the injury

is shown to be the frightening of a team, it

is error to instruct that defendant is liable

if the accident was caused either by the
engineer negligently blowing off steam or by
defendant's negligence in not keeping the

[X, F, 14, h, (I)]
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issues/^ aiid must not iavade the province of the jnry,'' or be misleading/'* too
general/* argumentative, '" ambiguous/" or contradictory/' or ignore any mate-
rial element of Ihecase.'^ The instructions must' be read together and considered
with reference to each other, and if when taken as a whole they correctly state
the law applicaible' to the case, they are sufficient, although separate instmctions
may be defective/^ A requested instruction may be refused ' where the theory
upon which it is based is substantially embodied in other instructions given by
the court,** or where it is incorrect in part;^ but it is error to refuse a proper
requested instruction upon a matter in issue not already covered/" Where the

crossing in repair. St. Louis, etc., R. Co. v.

Roberts, 56 Ark. 387, 19 S. W. 1055.
Where the evidence shows that the negli-

gence may be attributed to either of two
causes, or may have happened at either of

two places, the instrvictions should be framed
so as to meet the case in either of its aspects.
Lake Erie, etc., R. Co. t. ZoflBnger, 10 111. App.
252.

75. See mfra, X, F, 14, h, (III).

76. See infra, X, F, 14, h, (n).
77. AXaiiwma.— Kansas City, etc., E. Co. ».

.Laelcey, 114 Ala. 162,. 21 So. 444.
California.—Johnson v. Center, 4 Gal. App.

'616, 88 Pac. 727.

Illinois.— Chicago, etc., R. Co. v. Coggins,
212 111. 369, 72 N. 'E. 376; Illinois Cent. R.
Co. p. Slater, 139 111. 190, 28 N. ' E. 830;
Chicago, etc., R. Co. v. Keely, 87 111. App.
346.

Ohio.— Cincinnati, etc., R. Co. v. Taylor,
27 Ohio Cir. Ct. 757.
Texas.— QvlM, etc., R. Co. v. Garrett, (Civ.

App. 1906)'99 S. W. 162; Texas, etc., R. Co.
!!. Scrivener, (Civ. App. 1899) 49 S. W. 649.
An: iastTuction which singles out and gives

undue iprominence to particular facts, which
might be varied by ttther facts proved, is

misleading. Chicago, etc., R. Co. v. Coggins,
212111. 369, 72 N. E. 376; Lingreen v. Illinois

Cent. R. Co., 61 111. App. 174; Sherwin v.

Etitland R. Co., 74 Yt. \,5\ Atl. 1089; Rio
Grande W*tern R. Co. i\ Leak, 163 U. S.

280, 16 S. Ct. 1020, 41j L. «d. 160.

In an 1 action.by an administratrix of a
minor child an instruction that no duty ex-

isted on the part of defendant to " plaintiff "

either as to- speed or ' as to efforts to stop the
train, is misleading ' in the use of the' word
'" plaintiff," as the administratrix was not
present' at the time of the accident and had no
connectionvwith it. LouisVille, etc., 'R. Co. v.

Robinson, 141 Ala.! 325,. 37 go. 431.

Time of injury.— The phrase " at the time
of his) death "used in an instruction notwith-
standing the fact that the date of the death
was five days after the accident is not mis-
leading but clearly- refers to the time of the
injury. Cleveland, etc., R. Co. v. Alfred, 113
111. App. 286.

78. See Montgomery jj. Missouri Pac. E.
Co., 181 Uo. 477, 79 S. W. 930.

79. Toledo, etc., R. Co. v. Cline, 135 111.

41, 25 N. E.'.846.

80. -St.. Louis,, etc., R. Go. v. Spearman, 64
Ark. 332, 42 S. W. 400; Heckle v. Southern
Pac. Co., 123 Cal. 441, 56 Pac. 56; Texas,

etc., E. Co: V. Scriwener, (Tex. Civ. App.
1899) 49 S. W. 649.

[X, F, 14, h, (l)]

81. St.i Louis,' etc., E. Co. v. Spearman, i64

Ark. 332, 42 S. W. 406; Edwards v. Carolina,

etc., R. Co., 140 N. C. 49, 52 S. E. 234 (as to
the degree of care required of defendant) ;

Southern R. Co. v. Hansbrough, 107 Va. 733,
60 S. E. 58.

82. Chicago, etc., R. Co. v. Appell, 103 III.

App. 185; Lingreen v. Illinois Cent. R. Co.,

61 111. App. 174; Atchison, etc., R. Co. v.

Combs, 25 'Kan. 729; Cleveland, etc., R. Co.
V. Morton, 120 Fed. 936, 57 C. C. A. 226.
83. Arkansas.— St. Louis, etc., R. Co. v.

Evans, 80 Ark. 19, 96 S. W. 616.
CoK/or-Kta:—Johnson v. Center, 4 Cal. App.

616, 88 Pac. 727.

Illinois.—. St. Louis, etc., > R. Co. v. Odimi,
156 111. 78, 40 N. E. 559 [.affirming 52- 111.

App. 519].
Indiana.— Chicago, etc., R. Co. v. Spilker,

134 Ind. 360, 33 N°E. 280, 34 N. E. 218.
Missouri.—Montgomery v. Missouri Pac.

R. Co.,'181 Mo. 508, 79 S. W. 938; Esler v.

Wabash R. Co., 109 Mo. App. 580, 83
S. W. 73.

New York.— Lewis v. New York, etc.,' E.
Co., 1 Silv. Sup. 393, 5 N. Y. Suppl. 3ia
[affirmed in 123 N. Y..496, 26 N. E..367].
Bouth Carolina.— Harbert i\ Atlanta, etc..

Air Line R. Co., 78 S. C. 537, 59 S. E. 644,

as to' burden 'Of proof.

84:. Illinois.— Baltimore, etc., R. Go. . f.

Stanley, 158 111, 396,- 41 N. E. 1012' laffirminff

54 111. App. 215], holding that where th<»

declaration alleges that the accident occurred

at a certain public crossing and the court of
its own motion instructs the jury that plain-

tiff cannot recover unless it did occur at that
place,, it is proper to refuse as unnecessary
instructions as to the law governing acci-

dents at places 'Other than crossings.

Indiana.— Baltimore, etc., R. Co. v. Young,
153 Ind. 163, 54 K E. 791; Cleveland, etc.,

R. Co. !!. Wynant, 134 Iild. 681, 34 N. E. 569.
Kentttiekif.— Louisville, etc., R. Co. v.'Ktsj,

29 S. W. 869, 16 Ky. h. Eep. 797.

North Carolina.— Mayes ». Southern 'E.
Co., 119 N. C. 758, 26 S. E.148.

Vtahr-^ Olsen v. Oregon Short Line, etc..

R. Co., 9 Utah 129, 33 Pac 623.

United States-.— Whilton v. Richmond, etc.,

R. Co., 57 Fed. 551.

See 41 Gent. Dig. tit. "Railroads," § 1193.

85. See Cleveland, Wc, R. Co. v. Wynant,
134 Ind. 681,' 34 N. E. 569.

86. Baker v. Norfolk, etc., R. Co., 144 N. 'C.

36, 56 S. E. 553; Xashville, etc., R. Go. r.

Eggerton, 98 Tenn. 541, 41 S. W. 1035.

When requested by correct instructions a
party is entitled to' have the facts establish-
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defect in an instruction is one of form it can be reached only by specific objec-
tion/^ or by a requested instruction correcting the defect.**

(ii) Province of Court and Jury. It is the pro-vince of the court, in
an action for injuries received at a railroad crossing, to accurately charge the

' law governing the facts in the case,*" as by charging as to the care and precaution
that should betaken at a railroad crossing by defendant, °° or by the person injured; "*

but in the absence of statute or other provision to the contrary it is ordinarily
erroneous for the court to invade the province of the jury by charging on the
weight of the evidence, °^ as by assuming a given state of facts to exist, or not to
exist, and charging that they do or do not constitute negUgence on the part of
defendant,"^ or do or do not constitute contributory negligence on the part of the

ing his cause of action or ground of defense,
with the law applicable to them, affirma-
tively stated by the court to the jury. St.

Louis Southwestern K. Co. v. Hall, 98 Tex.
480, 85 S. W. 786.
Requested special instructions should be

given where they are based upon a theory not
covered by the general charge. Gulf, etc., E.
Co. V. Johnson, 98 Tex. 76, 81 S. W. 4 [re-

versing (Civ. App. 1903) 77 S. W. 648].
87. St. Louis, etc., R. Co. v. Pritchett, 66

Ark. 46, 48 S. W. 809.

88. St. Louis, etc., K. Co. ;;. Pritchett, 66
Ark. 46, 48 S. W. 809.

89. Pennsylvania Co. v. Frana, 112 111. 398
(holding that it is proper to give an instruc-

tion merely informing the jury that it is a
question of fact for their determination from
the evidence what a person approaching a
railroad crossing should do in order to con-
stitute care for his safety and what the train
operators should do to constitute ordinary
care for the safety of others) ; Chicago, etc.,

E. Co. V. Elmore, 67 111. 176. Thus an in-

struction that the law makes a railroad com-
pany liable per se where that is the inevi-

table result is not an erroneous charge, al-

though the statute does not use those words.
Smith V. Southern E. Co., 53 S. C. 121, 30
S. E. 697.

An instruction whicli restricts the inquiry

to the instant when the accident occurred is

erroneous. Illinois Cent. E. Co. v. Kief, 111

111. App. 354.

AH the essential elements of the negligence

charged upon should be stated in the instruc-

tions. Peoria, etc., S. Co. v. Clayberg, 107
111. 644; Landon v. Chicago, etc., E. Co., 92

111. App. 216. An instruction which omits
no fundamental principle or indispensable

condition to a recovery, or which omits mat-
ters merely suppletory in their character,

which might properly be presented in a sepa-

rate instruction, is not erroneous. Peoria,

etc., E. Co. V. Clayberg, supra. An instruc-

tion which merely gives the rule as to the

measure of damages is not erroneous because
it omits the necessary elements of plaintiff's

case, since the instruction does not purport
to state hypothetically the elements necessary

to constitute a cause of action. Chicago, etc.,

R. Co. V. O'Sullivan, 143 111. 48, 32 N. E.

398
90. See Chicago, etc., E. Co. P. Mllon, 123

111. 570, 15 N. E. 181, 5 Am. St. Eep. 559

[affirming 24 111. App. 203] ; Loucks v. Chi-

cago, etc., R. Co., 31 Minn. 526, 18 N. W.
651.

Instructions held sufficient as not impos-
ing a greater degree of care on the railroad
company than on travelers on the highway-
see Delaware, etc., R. Co. v. Devore, 122 Ped.
791, 58 C. C. A. 543.

Instructions held erroneous: As Imposing
too great a degree of care on defendant.
Carraher v. San Francisco Bridge Co., 81 Cal.

98, 22 Pac. 480 ; Toledo, etc., R. Co. v. Cline,

135 111. 41, 25 N. E. 846 [reversing 31 111.

App. 563]. As authorizing a verdict for
plaintiff if defendant's servants "failed to do
any duty they were required to do," without
specifying the duty required. Louisville,

etc., E. Co. P. Clark, 49 S. W. 323, 20 Ky. L.
Rep. 1375. As charging that "greater care"
is required in approaching a dangerous pub-
lic crossing, without defining those words.
Louisville, etc., E. Co. v. Clark, supra. An
instruction requiring " ordinary " care of a
traveler and " a high degree of care " of the
company is erroneous. Atchison, etc., R.
Co. V. McClurg, 59 Fed. 860, 8 C. -C. A,
322

91. See infra, X, F, 14, h, (rv), (b).
92. Carraher v. San Francisco Bridge Co.,

81 Cal. 98, 22 Pac. 480; Eiley v. Northern
Pac. R. Co., 36 Mont. 545, 93 Pac. 948;
Burns v. Southern E. Co., 65 S. C. 229, 43
S. E. 679.

93. Alabama.— Georgia Cent. E. Co. v.

Hyatt, 151 Ala. 355, 43 So. 867; Scholze U-

Sloss-Sheffield Steel, etc., Co., 138 Ala. 339,
35 So. 321.

Illinois.—Louisville, etc., R. Co. v. Patchen,
167 111. 204, 47 N. E. 368 [affirming 66 III.

App. 206]; Illinois Cent. R. Co. v. Slater,

139 111. 190, 28 N. E. 830; Toledo, etc., E.
Co. V. Cline, 135 111. 41, 25 N. E. 846; Penn-
sylvania Co. V. Frana, 112 111. 398.

Maryland.—Western Maryland JR. Co. v.

Kehoe, 83 Md. 434, 34 Atl. 90, 86 Md. 43,
37 Atl. 799.

Pennsylvania.— Philadelphia, etc., R. Co.
V. Hagan, 47 Pa. St. 244, 86 Am. Dec. 541.

South GaroUna.— Brown v. Southern R.
Co., 65 S. C. 260, 43 S. E. 794.

Tescas.—Dillingham v. Parker, 80 Tex. 572,
16 S. W. 335; Texas, etc., R. Co. v. Howard,
2 Tex. Unrep. Cas. 429; Garteiser v. Galves-
ton, etc., E. Co., 2 Tex. Civ. App. 230, 21
S. W. 631 ; Texas, etc., E. Co. y. Kirby, 1 Tex.
App. Civ. Cas. § 564.

See 41 Cent. Dig. tit. "Railroads," § 1194.

[X, F, 14, h, (II)]
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person injured,'* unless the measure of duty is fixed by law and is the same
imder all circumstances/^ or the evidence is undisputed/" or unless there is such
an obvious disregard of duty and safety as amoimts to misconduct."^

(ill) Conformity to Pleadings and Issues. The instructions must
conform to the pleadings and issues in the case.'' Thus an instruction is erroneous
if it ignores some of the grounds of recovery reUed on," or if it submits to the

Compare Hunter v. Montana Cent. E. Co.,
22 Mont. 525, 57 Pac. 140.

Instructions held not erroneous as being on
the weight of the evidence see St. Louis, etc.,

E. Co. V. Odum, 156 111. 78, 40 N. E. 559
[affirming 52 111. App. 519] ; Gulf, etc., R. Co.
V. Lankford, 9 Tex. Civ. App. 593, 29 S. W.
933; Norfolk, etc., R. Co. v. Carr, 106 Va.
508, 56 S. E. 276.
Where it is alleged and proved that the in-

jury occurred by stepping into a hole in a
bridge built by defendant railroad, over a
ditch on its" right of way along the side of
the track at a highway crossing, the court
may assume that the bridge was a part of
the crossing and so treat it in giving instruc-
tions. St. Louis Southwestern R. Co. v.

Smith, (Tex. Civ. App. 1908) 107 S. W. 638.
94. See infra, X, P, 14, h, (iv), (e).

95. Chicago, etc., R. Co. v. Tilton, 29 111.

App. 95. See also Galveston, etc., R. Co. v.

Porfort, 72 Tex. 344, 10 S. W. 207.
96. Galveston, etc., R. Co. v. Kief, (Tex.

Civ. App. 1900) 58 S. W. 625.

97. Chicago, etc., R. Co. v. Tilton, 29 111.

App. 95.

98. See San Antonio, etc., R. Co. v. Bergs-
land, 12 Tex. Civ. App. 97, 34 S. W. 155.

Instructions held proper under the plead-
ings and issues see Annaker v. Chicago, etc.,

E. Co., 81 Iowa 267, 47 N. W. 68 (as to speed
at which train was running) ; McKerley v.

Red River, etc., R. Co., (Tex. Civ. App. 1905)
85 S. W. 499, 99 Tex. 16, 86 S. W. 921;
Texas, etc., R. Co. v. Spradling, 72 Fed. 152,
18 C. C. A. 498. Thus where it is alleged
that plaintiff's intestate was killed at or near
a street crossing, it is not error to instruct
the jury that it is not necessary that it

should appear that deceased when killed

was exactly and technically on the crossing
provided he was substantially using it and it

was his purpose to cross there in the ordinary
and usual way. Coweu v. Merriman, 17 App.
Cas. (D. C. ) 186. So an instruction setting

forth the negligence of a railroad company in

backing a train and then stopping and back-
ing further is not inapplicable by reason of

the fact that nothing is said in the declara-

tion about the stoppage, and the backing is

charged merely as one act. Illinois Cent. R.
Co. V. Larson, 42 111. App. 264.

Instructions held improper as not conform-
ing to the pleadings and issues see Cowen v.

Merriman, 17 App. Cas. (D. C.) 186; South-
ern R. Co. V. Reynolds, 126 Ga. 657, 55 S. E.

1039; Southern R. Co. v. Chatman, 124 Ga.
1026, 53 S. E. 692, 3 L. R. A. N. S. 283;
Toledo, etc., R. Co. v. Cline, 135 Til. 41, 25
N. E. 846 [reversing 31 111. App. 563] ; Ham-
ilton ). Metropolitan St. R. Co.. 114 Mo.
App. 504, 89 S. W. 893 ; Missouri Pac. R. Co.

[X, F, 14, h, (II)]

V. Peay, (Tex. 1892) 20 S. W. 57. Thus
where the issue is wiiether bushes on the

right of way obstructed the view, an instruc-

tion that the law does not require a railroad

company to prevent bushes from growing on
its right of way so as to obstruct the view
of persons using the crossing is erroneous.

Chicago, etc., R. Co. o. Sanders, 154 111. 531,

39 N. E. 481 [affirming 55 111. App. 87]. So
where it is alleged that no headlight was
burning, that no whistle was sounded or bell

rung, the question of speed may be material
and a charge that it is immaterial is properly
refused. Thomas v. Chicago, etc., R. Co.,

86 Mich. 496, 49 N. W. 547.

Wilful or wanton negligence.— Under an
allegation that defendant " wilfully, wan-
tonly, and recklessly " did the acts complained
of, an instruction authorizing a recovery for

negligence alone is erroneous. Proctor r.

Southern R. Co., 61 S. C. 170, 39 S. E. 351.

An instruction on the theory of wilful or

wanton negligence is erroneous where it is

not alleged or proved that defendant was wil-

fully or wantonly negligent. Wabash R. Co.

V. Larrick, 84 HI. App. 520 ; Atchison, etc., R.
Co. V. Baker, (Indian Terr. 1907) 104 S. W.
1182 [reversed on other grounds in (Okla.

1908) 95 Pac. 433].
Error cured.—An instruction defining what

the statute requires of railroad companies as

to the weight and use of bells is not preju-

dicial error, although the weight of the bell

was not in issue, where all the clauses of the

charge submitting the issues authorize a ver-

dict for plaintiff only in case of the negligence

of defendant's employees. Texas Cent., etc.,

R. Co. V. Bush, 12 Tex. Civ. App. 291, 24

S. W. 133.

An instruction responsive to the testimony,

although on an issue not raised by the plead-

ings, is not erroneous. Harbert v. Atlanta,

etc., R. Co., 78 S. C. 537, 59 S. E. 644.

99. Louisville, etc., R. Co. v. Hubbard, 148

Ala. 45, 41 So. 814; Louisville, etc., R. Co.

V. Robinson, 141 Ala. 325, 37 So. 431; Cen-

tral R. Co. V. Harris, 76 Ga. 501 ; Elgin, etc.,

R. Co. V. Raymond, 148 111. 241, 35 N. E.

729; Pennsylvania Co. v. Marshall, 119 111.

399, 10 N. E. 220; Texas Cent., etc., R. Co. r.

Gibson, (Tex. Civ. App. 1904) 83 S. W. 862;

St. Louis Southwestern R. Co. v. Matthews,
34 Tex. Civ. App. 302, 79 S. W. 71.

An instruction which ignores the negligence

of defendant is erroneous. Atchison, etc., R.

Co. V. Combs, 25 Kan. 729; Houston, etc.,

R. Co. V. Dillard, (Tex. Civ. App. 1906) 94

S. W. 426 (postulating plaintiff's right to re-

cover on his freedom from contributory negli-

gence, without reference to negligence on the

part of defendant) ; Gulf, etc., R. Co. v.

Welch, (Tex. Civ. App. 1894) 25 S. W. 166.
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jury questions of negligence not raised by the pleadings and evidence/ or not

relied upon as a ground of recovery or defense.^ Where the court substantially

charges the law covering the case an omission to charge on some matters in issue

is not reversible error in the absence of a properly prepared requested instruction.'

(iv) Applications of Rules — (a) In General. The above rules apply

to instructions in actions for injuries caused by horses or teams becoming fright-

ened at a crossing through defendant's negUgence; * or for injuries caused by
defendant's negUgence in respect to sign-boards/ signals," flagmen or watch-

1. Alabama.— Georgia Cent. R. Co. v.

Hyatt, 151 Ala. 355, 43 So. 867.
Illinois.—Wabash, etc., E,. Co. v. Coble, 113

111. 115; Illinois Cent. R. Co. v. Chicago
Title, etc., Co., 79 111. App. 623.

Kansas.— Chicago, etc., R. Co. v. Assman,
72 Kan. 378, 83 Pac. 1091; Missouri Pac. R.
Co. ('. Haggart, 9 Kan. App. 393, 58 Pac. 796.

Missouri.— Gurley v. Missouri Pac. R. Co.,

93 Mo. 445, 6 S. W. 218; Hamilton v. Metro-
politan St. R. Co., 114 Mo. App. 504, 89
S. W. 893.

New York.— Van Raden v. New York, etc.,

R. Co., 56 Hun 96, 8 N. Y. Suppl. 914.
See 41 Cent. Dig. tit. "Railroads," § 1195.
Illustrations.— Thus an instruction that if

defendant's cars were left at the crossing so
as to be apt to frighten horses of ordinary
gentleness, the jury would be warranted in
finding defendant negligent is erroneous in
the absence of an allegation or proof that
the cars were likely to frighten horses of
ordinary gentleness. Fisk v. Chicago, etc.,

R. Co., 74 Iowa 424, 38 N. W. 132. So where
the only negligence charged in the pleadings
is a failure to ring a bell or blow a whistle
as the train approached the crossing, plain-
tiff is not entitled to have the question
whether defendant was bound to use extra
precautions for the safety of travelers on the
crossing because of its unusually dangerous
character, submitted to the jury. Holmes v.

Pennsylvania R. Co., 74 N. J. L. 469, 69 Atl.
412. So where it is alleged that defendant's
negligence consisted in running its train at
a rate of speed greater than that fixed by
ordinance and permitting the crossing to be
in an unsafe condition, and in failing to give
the usual signals, it is error to submit to

the jury the issue of defendant's negligence
in not discovering the presence of deceased
on the track in time to avoid striking him.
Galveston, etc., R. Co. v. Harris, (Tex. Civ.

App. 1896) 36 S. W. 776.

A charge on common-law negligence is

proper where the complaint contains allega-

tions both of common law and statutory neg-
ligence and there is evidence in support of

both allegations. Chattanooga Rapid Transit
Co. V. Walton, 105 Tenn. 415, 58 S. W. 737.

2. Louisville, etc., R. Co. v. Clever, 89 S. W.
494, 28 Ky. L. Rep. 497; Kane ;;. New York,
etc., R. Co., 132 N. Y. 160, 30 N. E. 256
{affirming 9 N. Y. Siippl. 879]; Gulf, etc.,

R. Co. V. Letseh, (Tex. Civ. App. 1900) 55
S. W. 584 [affirmed in (1900) 56 S. W.
1134].

3. Central R. Co. v. Harris, 76 Ga. 501;
Missouri, etc., R. Co. r. Ferris, 23 Tex. Civ.

App. 215, 55 S. W. 1119.

4. Instructions held proper: In general.

St. Louis Southwestern R. Co. v. Hall, 98 Tex.

480, 85 S. W. 786; Houston, etc., R. Co. v.

Blan, (Tex. Civ. App. 1901) 62 S. W. 552;

San Antonio, etc., R. Co. v. Belt, 24 Tex. Civ.

App. 281, 59 S. W. 607; Northern Pac. R. Co.

V. Sullivan, 53 Fed. 219, 3 C. C. A. 506 (as to

blowing whistle) ; Abbot v. Kalbus, 74 Wis.

504, 33 N. W. 367. As sustained by the evi-

dence. St. Louis Southwestern R. Co. v.

Moore, (Tex. Civ. App. 1908) 107 S. W. 658.

Instructions held erroneous: As being mis-

leading. Kansas City, etc., R. Co. v. Lackey,

114 Ala. 152, 21 So. 444; St. Louis, etc., R.

Co. V. Boback, 71 Ark. 427, 75 S. W. 473;
Inabnett v. St. Louis, etc., R. Co., 69 Ark.

130, 61 S. W. 570; Houston, etc., R. Co. v.

Carruth, (Tex. Civ. App. 1899) 50 S. W.
1036. As ignoring material issues. Myers
V. Richmond, etc., R. Co., 87 N. C. 345. As
not conforming to the evidence (Inabnett v.

St. Louis, etc., R. Co., 69 Ark. 130, 61 S. W.
570; St. Louis, etc., R. Co. v. Roberts, 56

Ark. 387, 19 S. W. 1055; Wabash R. Co. v.

Wilson, 81 111. App. 21; St. Louis South-

western R. Co. V. Stonecypher, 25 Tex. Civ.

App. 569, 63 S. W. 946; Richmond, etc., R.

Co. V. Yeamans, 86 Va. 860, 12 S. E. 946) ;

or to the pleading and issues (Fisk v. Chi-

cago, etc., R. Co., 74 Iowa 424, 38 N. W. 132

;

Chesapeake, etc., R. Co. v. Gunter, 108 Ky.
3C2, 56 S. W. 527, 21 Ky. L. Rep. 1803;
Louisville, etc., R. Co. v. Cleaver, 89 S. W.
494, 28 Ky. L. Rep. 497).

Defective instructions cured by subsequent
ones see Houston, etc., R. Co. v. Blan, (Tex.

Civ. App. 1901) 62 S. W. 552.

The refusal of an instruction the substance
of which is embraced in other instructions

given is not error. Cleveland, etc., R. Co., v.

Wynant, 134 Ind. 681, 34 N. E. 560.

5. See Gulf, etc., R. Co. v. Hamilton, 17

Tex. Civ. App. 76, 42 S. W. 358, holding that

it is erroneous to charge that it was defend-

ant's duty to provide a sign-board at the

crossing and discover the danger of plaintiff

if it could be done by the exercise of ordinary

diligence, if such grounds of recovery were

not stated in the petition.

Conformity to issues.— It is error to in-

struct as to the duty of defendant to erect

sign-boards at the crossing as required by

statute where there is no averment that de-

fendant failed to perform this duty or that

the injury was caused by such failure. Louis-

ville, etc., R. Co. V. Clark, 105 Ky. 571, 49

S. W. 323, 20 Ky. L. Rep. 1375.

6. See Hart v. Chicago, etc., R. Co., 56

Iowa 166, 7 N. W. 9, 9 N. W. 116, 41 Am.
Rep. 93.

[X, F, 14, h, (IV), (A)]
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men,' or gates/ at crossings; or by negligence in running its trains/' as by negli-
gence in respect to lights, signals, and lookouts, from approaching trains,'" or in
Tunning at an excessive or unlawful rate of speed," or by reason of employees

7. See Schmidt w. Burliligton, etc., R. Co.,
75 Iowa 606, 39 N. W. 916 (holding that alle-
.gations that the injury was caused by defend-
ant not giving a proper warning or signal of
the approach of its train, and by its not keep-
ing a flagman at the crossing to give such
warning, are broad enough to warrant a sub-
mission of the question whether ordinary care
did not require a flagman to be kept at the
crossing, irrespective of any municipal regu-
lation) ; Shaw V. Boston, etc., R. Co., 8 Gray
(Mass.) 45 (holding that it is errnneous for
the judge in his instructions to omit to dis-

tinguish between circamatanees which could
be reasonably anticipated and those in their
nature extraordinary but which would make
unusual precautions proper if they could
have been foreseen) ; Buchanan v. Missouri,
etc., R. Co., (Tex. Civ. App. 1907) 107 S. W.
552 (failure of flagman to give warning).

Requested instructions on issues presented
ly the petition and evidence held erroneously
refused see Crowder v. St. Louis Southwest-
ern R. Co., 39 Tex. Civ. App. 314, 87 S. W.
166.

Misleading.— The omission of the words
" carelessly " and " negligently " in an in-

struction which began with the words, " If

the jury believe from the evidence that a flag-

man of defendant improperly and inoppor-
tunely signaled the plaintiff's team," etc., is

not a misleiading inaccuracy. Pennsylvania
Co. V. Sloan, 125 111. 72, 17 N. E. 37, 8 Am.
St. Rep. 337.

The applicability of an ordinance requiring
a flagman at certain crossings to tlie cir-

cumstances of the particular case should be
charged by the court. Pennsylvania Co. v.

Frana, 112 111. 398, instruction held not
erroneous.
Where the evidence shows that the railroad

crossing was in a populous neighborhood and
was much used by the general public and the
railway company in the operation of its

trains, a charge predicating negligence on the
failure to keep a watchman at the crossing is

proper, although there is no evidence showing
the duties of a watchman at such place, or the
purpose for which he is kept. St. Louis
Southwestern R. Co. v. Moore, (Tex. Civ.

App. 1908) 107 S. W. 658.

8. See Baltimore, etc., R. Co. v. Stimipf, 97
Md. 78, 54 Atl. 978.

Misleading instructions: See Bracken v.

Pennsylvania R. Co., 32 Pa. Super. Ct. 22.

An instruction that it is the railroad com-
pany's duty to erect and maintain gates on
both sides of its " track " at a street crossing

is misleading where there are many tracks

at such crossing and the city ordinance only
requires "gates on both sides of its tracks"
at the crossing. Jennings v. St. Louis, etc.,

E. Co., 99 Mo. 394, 11 S. W. 999.

Conformity with pleading.—An instruction

that the jury may base a verdict for plaintiff

on the failure of defendant to maintain gates

or keep a flagman at a crossing, where a

[X, F, 14, h, (IV), (A)]

failure to do so is not charged in the petition

and has not been relied upon at the trial as
a, ground of recovery, is erroneous. Atchison,
etc., R. Co. V. Powers, 58 Kan. S44, 50 Pac.
452.

9. Instructions held proper: As to the de-
gree of care required of defendant in ap-
proaching the crossing. Ohio, etc., R. Co. v.

Buck, 130 Ind. 300, 30 N. E. 19; Barnum
V. Grand Trunk Western R. Co., 148 Mich.
370, 111 N. W. 1036; Montgomery v. Mis-
souri Pac. R. Co., 181 Mo. 477, 79 S. W. 930,
backing train. As conforming to the plead-
ings. Davidson v. Chicago, etc., R. Co., 98
Mo. App. 142, 71 S. W. 1069. As not being
misleading. Ohio, etc., R. Co. v. Buck, 130
Ind. 300, 30 N. E. 19; St. Louis Southwest-
ern E. Co. V. Stonecypher, 25 Tex. Civ. App.
569, 63 S. W. 946 ; Gulf, etc., R. Co. v. Letseh,
(Tex. Civ. App. 1900) 55 S. W. 584 [affirmed
in (1900) 56 S. W. 1134].

Instructions held erroneous: As requiring

too high a degree of care of defendant. West-
ern, etc., R. Co. V. King, 70 Ga. 261; Balti-

more, etc., R. Co. V. Brenig, 25 Md. 378, 90
Am. Dec. 49; Gulf, etc., R. Co. v. Smith, 87
Tex. 348, 28 S. W. 520. As not confofming
to the evidence. Chesapeake, etc., R. Co. v.

Crews, 118 Tenn. 52, 99 S. W. 368. As being
too indefinite or misleading. Central Texas,
etc., R. Co. V. Bush, 12 Tex. Civ. App. 291, 34
S. W. 133.

Statutory precautions.—^A statutory pro-
vision requiring trains to be checked on ap-
proaching public crossings may be given in a
charge to the jury. Georgia Cent. R. Co. v.

Hall, 109 Ga. 367, 34 S. E. 605. And a re-

fusal to charge that the company's failure to
take the statutory precautions in running a
train constitutes negligence is error. Louis-
ville, etc., R. Co. V. Martin, 113 Tenn. 266, 87
S. W. 418. A failure to charge as to what
particular acts in addition to the statutory
signals might be required of defendant is

erroneous, as it might mislead the jury. Jones
V. Utica, etc., R. Co., 36 Hun (N. Y.)
115.

Where the cause of action is on the theory
of non-compliar.co with statutory precautions,

,

the better practice is to give a charge based
on the statute without undertaking to in-

struct as to the commrii-law duties of the
company. Chesapeake, etc., R. Co. v. Crews,
118 Tenn. 52, 99 S. W. 368.

10. See infra, X, F, 14, h, (rr), (d).
11. Chicago, etc., R. Co. v. Appell, 103

111. App. 185; Annacker v. Chicago, etc., R.
Co., 81 Iowa 267, 47 N. W. 68; Riley v.

Northern Pac. R. Co., 36 Mont. 545, 93 Pac.
948.

Instructions must conform to evidence.

—

An instruction as to a railroad company's lia-

bility for running its train at a dangerous
rate of speed is improper where there is no
evidence that the speed of the train was dan-
gerous. Atchison, etc., R. Co. i: Hague, 54 ,

Kan. 284, 38 Pac. 257, 45 Am. St. Rep. 278.
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on its trains not talking the proper precautions as to persons seen at or near a

crossing. '-

(b) : Character of Crossing and Bights and Duties of Parties Therein. Where
such matters are in issue, an instruction should inform the jury of the rights of

the raikoad company and the^ persons using the crossing as to priority in going'

on the crossing," distinguishing between the degree of care required at pubhc^

and at private crossings." It is also proper to distinguish between the degree of

care which a railroad company is bound to exercise toward a mere traveler on its

tracks and those who have occasion to cross them at a place commonly used and
resorted to for that purpose.'^ Whether there is a pubUc highway is a mixed

Instructions must conform to issues.— It ia

pi-oper to refuse an instruction tliat the evi-

dence fails to show an unlawful or reckless
rate of speed where there is no issue as to
whether the train was running at an unlaw-
ful rate of speed. Cooper v. Los Angeles
Terminal R. Co., 137 Cal. 229, 70 Pac. 11.

So where a case is tried on the theory
that no whistle was blown, it is error to
•charge that the jury may find for plaintiff

simply because the train was running at a
high rate of speed. Sehwarz v. Delaware,
etc., R. Co., 218 Pa. St. 1S7, 67 Atl. 213. So
where there is no averment or proof that the
speed of the train which killed deceased
was unlawful or negligent, the trial court is

not justified in enlarging the issues and sub-
mitting to the jury the question of whether
the company was guilty of negligence in

running the train at a high rate of speed.

Missouri Pac. R. Co. v. Moffatt, 56 Kan. 667,

44 Pac. 607.

An instruction withdrawing from the jury
the question whether the speed was danger-
ously negligent is erroneous. Cooper i'. Los
Angeles Terminal R. Co., 137 Cal. 229, 70
Pac. 11; International, etc., R. Co. v. Star-
ling, 16 Tex. Civ. App. 365, 41 S. W. 181.

Misleading instructions see Davenport, etc.,

R. Co. V. De Yaeger, 112 III. App. 537;
Wabash R. Co. v. Stewart, 87 111. App. 446.

Contradictory instructions see Klanowski
V. Grand Tnmk R. Co., 64 Mich. 279, 31

N. W. 275 ; Southern R. Co. v. Stockdon, 106
Va. 693, 56 S. E. 713, instructions held not
conflicting or contradictory.

13. See Illinois Cent. R. Co. v. MaflBt, 67
111. 431 (instructions held confusing) ; Gal-

veston, etc., R. Co. V. Murray, (Tex. Civ.

App. 1907) 99 S. W. 144.

Instructions held erroneous.—As not being
in conformity with the evidence. Guyer v.

Missouri Pac. R. Co., 174 Mo. 344, 73 S. W.
584; Texas, etc., R. Co. v. Lowry, 61 Tex.,

149; Central Texas, etc., R. Co. v. Gibson, 35

Tex. Civ. App. 66, 79 S. W. 351. As being

misleading. Chicago, etc., R. Co. v. Van
Patten, 64 111. 510; Lake Erie, etc., R. Co. v.

Stick, 143 Ind. 449, 41 N. E. 365. As not

conforming to the pleadings and issues. Mis-

souri, etc., R. Co. V. Nesbit, 40 Tex. Civ.

App. 209, 88 S. W. 891; Houston, etc., R.

Co. V. Mathis, (Tex. Civ. App. 1898) 48 S. W.
625. As ignoring a material question. Mis-

souri, etc., R. Co. V. Eycr, (Tex. Civ. App.

1902) 69 S. W. 453. As omitting the ele-

ment of defendant's duty to take reasonable

care to avoid the accident, notwithstanding
the injured party's contributory negligence.

Riley v. Northern Pac. R. Co., 36 Mont. 545,

93 Pac. 948. As ignoring plaintiff's duty to
look and listen. Atchison, etc., R. Co. v.

Baker, (Indian Terr. 1907) 104 S. W. 1182
[reversed on other grounds in (Okla. 1908)
95 Pac. 433]. As invading the province of

the jury. Pennsylvania Co. v. Frana, 112
111. 398 ; Stewart V. Long, Island R. Co., 54
N. Y. App. Div. 623, 66 N. Y. Suppl. 436
[.affirmed in 166 N. Y. 604, 59 N. E. 1130].
As assuming that plaintiff did not keep a
reasonable lookout and as announcing as a
matter of law that the engineer might pre-

sume certain facts. Chicago, etc., R. Co. v.

Sanders, 154 111. 531, 39 N. B. 481 [affirming
55 111. App. 87].
An instruction covered by other instructions

may, be properly refused. See Fletcher v.

South Carolina, etc., R. Co., 57 S. C. 205, 35
S. E. 513; Texas, etc, R. Co. v. Roberts, 91
Tex., 535, 45 S. W. 309 [affirming (Civ. App.
1897) 45 S. W. 218].

X3. Chicago, etc., R. Co. v. Spilker, 134
Ind. 380, 33 N. E. 280, 34 N. E. 218 ( instruc-
tion, held sufficient ) ; Washington Southern
R. Co. V. Lacey, 94 Va. 460, 26 S. E. 834.

Misleading.— An instruction is defective
and misleading which charges that the rights
of the railroad company and the public are
not equal, but that the right of the company
is superior to the right of the traveling pub-
lic on all parts of its track, even at crossings.
Texas, etc., R. Co. v. Cody, 67 Fed. 71, 14
C. C. A. 310.

Conformity to issues.— Where there is no
controversy as to whether the person injured
by the train was entitled to cross first, it is'

not error to refuse an instruction as to the
rights of priority in going on the crossing.
Louisville, etc., R. Co. 17. Patchen, 167 111.

204, 47 N. E. 368.
14. Lewis t'. New York, etc., R. Co., 1

Silv. Sup. (N. Y.) 393, 5 N. Y. Suppl. 313
[affirmed. in 123 N. Y. 496, 26'N., E. 357].
Conformity to evidence.—An instruction

implying that the highway at the crossing
was a city street and not a country road and
not governed by the same rules of law as the
latter is erroneous, where the evidence in-

disputably shows that the crossing was out-
side of the city limits and was a country
road although called an avenue. Cleveland,
etc., R. Co. V. Sivey, 27 Ohio Cir. Ct. 248.

15. Baltimore, etc., R. Co. v. Golway 6
App. Cas. (D.C.) 143.

[X, F, 14, h, (IV), (b)]
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question of fact and law, and it is error to submit such question to the jury with-
out instructing them as to how a public highway may be constituted.'"

(c) Defects and Obstructions at Crossings. Where the question of defects

and obstructions at crossings is in issue the instruction should accurately state

the railroad company's duties as to constructing and keeping the crossing in a
safe condition/' and as to keeping it free from obstructions to the view or hearing
of employees in charge of an approaching train or of travelers on the highway
approaching the crossing/* or as to permitting other obstructions at or near
the crossing.'^

16. Baltimore, etc., E. Co. v. Faith, 175
111. 58, 51 N. E. 807 [affirming 71 111. App.
59]; Illinois Cent. R. Co. v. Chicago Title,

etc., Co., 79 111. App. 623.
The instructions may assume that a cer-

tain city street exists and crosses defendant's
track, where the uncontradicted evidence
shows such facta and the instruction submits
to the jury as to whether the point of inter-

section was used by the public as a crossing.

Galveston, etc., R. Co. v. Kief, (Tex. Civ.

App. 1900) 58 S. W. 625.
17. Instructions held proper see Atchison,

etc., R. Co. V. Townsend, 71 Kan. 524, 81 Pac.
205 {held not misleading) ; Edwards v. Caro-
lina, etc., R. Co., 140 N. C. 49, 52 S. E. 234;
St. Louis Southwestern E. Co. v. Smith, (Tex.

Civ. App. 1908) 107 S. W. 638; Denison, etc.,

R. Co. V. Foster, 28 Tex. Civ. App. 578, 68
S. W. 299; Houston, etc., R. Co. ['. Weaver,
(Tex. Civ. App. 1897) 41 S. W. 846; Mis-
souri, etc., R. Co. V. Connelly, 14 Tex. Civ.

App. 529, 39 S. W. 145 (not misleading).
Thus an instruction that " it is not suflBcient

that the crossing is so constructed that it is

possible to safely pass over it, but it should
be so constructed and maintained in such
condition as to be reasonably safe and con-

venient for public travel by persons exercis-

ing ordinary care " is correct and not argu-

mentative. Brown r. Hannibal, etc., R. Co.,

99 Mo. 310, 12 S. W. 655. So where there

is some evidence that the crossing was de-

fective an instruction which submits as an
element of negligence the improper construc-

tion of the crossing as well as a failure to

maintain it in repair is not error. Taylor,

etc., R. Co. V. Warner, (Tex. Civ. App. 1900)

60 S. W. 442.

Instructions held erroneous see San An-
tonio, etc., R. Co. V. Belt, 24 Tex. Civ. App.
281, 59 S. W. 607, failing to recognize de-

fendant's right to repair its tracks.

Instruction held misleading in using the

word " unnecessarily " in place of the word
" materially " in regard to impairing the use-

fulness of the public road, etc., see Louisville,

etc., R. Co. V. Hubbard, 148 Ala. 45, 41 So.

814!

Conformity to pleadings and issues.—An
instruction that it is defendant's duty to

maintain a crossing which is " reasonably

safe and convenient" is not erroneous or a

departure from a petition alleging a fail-

ure to maintain " a good and sufficient cross-

ing." Brown v. Hannibal, etc., R. Co., 99

Mo. 310, 12 S. W. 655. It is erroneous

to instruct the jury as to the duty of pro-

tecting crossings at public county roads in

[X, F, 14, h, (IV), (b)]

an action for injuries at a private crossing.

Taylor, etc., E. Co. v. Warner, 88 Tex. 642, 32
S. W. 868 [reversing (Civ. App. 1895) 31
S. W. 66].
Inconsistency.—An instruction that the

crossing should be " reasonably safe and con-
venient " is not inconsistent with one that it

should be " reasonably safe." Brown v. Han-
nibal, etc., R. Co., 99 Mo. 310, 12 S. W. 655.

Under a statute requiring railroad com-
panies to keep highway crossings in repair, it

is not necessary in an action for injuries re-

sulting from a defective crossing to instruct

as to what would constitute a keeping of the
crossing in repair. St. Louis Southwestern
R. Co. V. Smith, (Tex. Civ. App. 1908) 107
S. W. 638, under Rev. St. 1895, art. 4426.

18. Instructions held proper see Chicago,

etc., R. Co. V. Tilton, 26 111. App. 362 (not
misleading) ; Pence v. Chicago, etc., R. Co.,

79 Iowa 389, 44 N. W. 686 (instructions

as to obstructions upon the right of way held

without prejudice, although there was no evi-

dence that they were upon the right of way) ;

Calhoun v. Gulf, etc., R. Co., 84 Tex. 226, 19

S. W. 341 (instruction held not to prevent

the jury from considering the presence of

cars on a side-track, in determining the de-

gree of care required by the operatives of the

train) ; Galveston, etc., E. Co. v. Michalke,

14 Tex. Civ. App. 495, 37 S. W. 480.

Instructions held erroneous: As not con-

forming to the evidence. International, etc.,

R. Co. V. Knight, 91 Tex. 660, 45 S. W. 556

[reversing (Civ. App. 1898) 45 S. W. 167];

International, etc., R. Co. [•. Kuehn, 70 Tex.

582, 8 S. W. 484. As not conforming to the

pleading. Chicago, etc., R. Co. i'. Assman,

72 Kan. 378, 83 Pac. 1091. As invading the

province of the jury. Dillingham v. Parker,

80 Tex. 572, 16 S. W. 335.

VThere the undisputed evidence shows that

a view of the track was partially obstructed,

it is not error for the court to assvime in its

charge that there were obstructions to sight

and hearing of an approaching train. Pratt

i). Chicago, etc., R. Co., 107 Iowa 287, 77

N. W. 1064.

19. See Paine v. Grand Trunk R. Co., 58

N. H. 611 (instruction held sufficiently favor-

able to defendant) ; Galveston, etc., R. Co. r.

Simon, (Tex. Civ. App. 1899) 54 S. W. 309

(holding an instruction which withdrew from

the jury the issue as to whether or not de-

fendant was guilty of negligence in permit-

ting a car to stand in the street, and if negli-

gent whether such negligence was the proxi-

mate cause of plaintiffs injury, properly re-

fused).
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(d) Ldghts, Signals, and Lookouts From Trains. Likewise the principles

announced in the preceding sections ^° apply to instructions in respect to Ughts,^^

lookouts,^^ and signals ^' from approaching trains. Thus the instructions in

regard to such precautions must not be misleading/* must be in conformity with the

Misleading.—Altkough it is not negligence
per se to leave cars on the tracks close to the
crossing if they are not on the highway, it

would be misleading to so instruct the jury
in a case where the negligence complained of

was in leaving the cars upon the tracks close

to the crossing and starting a locomotive
from behind them without warning. Cleve-
land, etc., E. Co. V. Richerson, 19 Ohio Cir.

Ct. 385, 10 Ohio Cir. Dec. 326.
20. See supra, X, F, 14, h, (l), (ll), (m).
21. See Illinois Cent. R. Co. v. Coley, 121

Ky. 385, 89 S. W. 234, 28 Ky. L. Rep. 336,
1 L. R. A. N. S. 370.

22. See St. Louis, etc., R. Co. v. Spearman,
64 Ark. 332, 42 S. W. 406 (held ambiguous
and contradictory) ; Illinois Cent. R. Co. v.

Coley, 121 Ky. 385, 89 S. W. 234, 20 Ky. L.
Rep. 336, 1 L. R. A. N. S. 370; Missouri,
etc., R. Co. V. Sisson, (Tex. Civ. App. 1905)
88 S. W. 371.

Where the cause of action is based on a
failure to comply with the statutory duty
with respect to keeping a lookout, sounding
the whistle, etc., it is error to charge anything
on the common-law liability of the company
except in so far as the statute is concurrent
with the common law. Chesapeake, etc., R.
Co. V. Crews, 118 Tenn. 52, 99 S. W. 368.

Conformity to evidence.—An instruction
that if by the use of ordinary care the em-
ployees of defendant company could have seen
plaintiff in time to have prevented the injury
complained of and failed through careless-

ness, their failure to do so was negligence, Is

erroneous if there is no evidence that the
employees could have discovered plaintiff in

time to prevent the injury. Gulf, etc., R.
Co. V. Johnson, 91 Tex. 569, 44 S. W. 10C7.

The refusal of an instruction substantially
covered by othor instructions is not erroneous.

Hughes V. Chicago, etc., R. Co., 122 Wis. 258.

99 N. W. 397.

23. Instructions held proper as to the duty
of defendant in regard to giving signals upon
the approach of its train to a crossing see

Chicago, etc., R. Co. v. Dillon, 123 111. 570, 15

N. E. 181, 5 Am. St. Rep. 559 lafjirming 24
111. App. 203] ; Louisville, etc., R. Co. v. San-

der, 92 S. W. 937, 29 Ky. L. Rep. 212; Dug-
gan V. New England R. Co., 172 Mass. 337, 52

N. E. 519; St. Louis Southwestern R. Co. v.

Elledge, (Tex. Civ. App. 1906) 93 S. W. 499;
Galveston, etc., R. Co. v. Eaten, (Tex. Civ.

App. 1898) 44 S. W. 562.

Instructions held erroneous: Generally.

Bowen v. Southern R. Co., 58 S. C. 222, 3"6

S. E. 590 (under Rev. St. §§ 1685, 1692).

As laying too much emphasis on particular

circumstances. Galveston, etc., R. Co. v.

Kutac, 76 Tex. 473, 13 S. W. 327. As being
argumentative. Toledo, etc., R. Co. v. Cline,

135 111. 41, 25 N. E. 846. As being too gen-

eral. Smith V. Lehigh Valley R. Co., 77

N. Y. App. Div. 43, 79 N. Y. Suppl. 106. As

[72]

omitting a material element of the statutory
duty relative to giving signals. Kahl v.

Chicago, etc., R. Co., 125 111. App. 294.

Instructions held not erroneous as au-
thorizing an inference from a probability
rather than from a fact see Chicago, etc., R.
Co. V. Thomas, (Ind. 1900) 55 N. E. 861.

A defective instruction held cured when
read in connection with the whole charge of

which it is a part see Chicago, etc., R. Co.

V. Pearson, 184 111. 386, 56 N. E. 633 [affirm-

ing 82 111. App. 605] ; Louisville, etc., R. Co.

V. Price, 76 S. W. 836, 25 Ky. L. Rep. 1033;
Van Auken v. Chicago, etc., R. Co., 96 Mich.
307, 55 N. W. 971, 22 L. R. A. 33; Esler v.

Wabash R. Co., 109 Mo. App. 580, 83 S. W.
73; Texas, etc., R. Co. v. Bailey, 83 Tex. 19,

18 S. W. 481; Galveston, etc., R. Co. v.

Tirres, 33 Tex. Civ. App. 302, 76 S. W. 806.

The refusal of an instruction embraced in

another instruction given is not erroneous.

Houston, etc., R. Co. v. Rogers, 15 Tex.

Civ. App. 680, 39 S. W. 1112.

Statutory signals.— Where a statute re-

quires that a railroad company shall give

the usual signals " at least " at a certain

distance from crossings, the company has
the right to have the words " at least " in-

serted in an instruction as to the requirements
of such statute. Galveston, etc., R. Co. v.

Harris, (Tex. Civ. App. 1896) 36 S. W. 776.

As to what signals should have been given

to absolve a railway company from the

charge of negligence should be charged by
the court and a general submission of that
question to the jury without qualification or
limitation is error. Dyer v. Erie R. Co.,

71 N. Y. 228: Hollender v. New York Cent.,

etc., R. Co., 14 Daly (N. Y.) 219, 6 N. Y.
St. 352, 19 Abb. N. Cas. 18; Semel v. New
York, etc., R. Co., 9 Daly (N. Y.) 321
[affirmed in 91 N. Y. 657].
A failure to include the element that the

jury must find that the failure of the train
operatives to give signals was the cause of

the injury is not erroneous, where the in-

struction is not given with a view to specify-

ing all the elements which plaintiff must
prove to entitle him to recover, but is de-

signed to inform the jury that if plaintiff

found himself in a perilous position by
reason of the failure of defendant to give

the statutory signals, and while endeavoring
to extricate himself from his perilous posi-

tion he acted as a reasonably prudent man
would act, he may recover. Illinois South-
ern R. Co. V. Hamill, 226 III. 88, 80 N. E.

745 [affirming 128 111. App. 152].

24. Instructions held misleading: As to

giving signals. Chicago, etc., R. Co. v. Rob-
inson, 106 111. 142 [reversing 8 111. App.
140] ; St. Louis, etc.. R. Co. v. Rawley, 90
111. App. 653; Wabash R. Co. v. Stewart,

87 111. App. 446; Peoria, etc., R. Co. v. Berry,
15 111. App. 155; Lake Shore, etc., R. Co.

J"X, F, 14, h, (IV). (d)]
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evidence,^ and with the pleadings and issues,^" and should not invade the prov-
ince of the jury in charging on the facts.^'

(e) Contributory Negligence — (1) In General. Where contributory negli-
gence is in issue the court should instruct specifically as to the duties of the injured
person in regard to exercising reasonable care in approaching and attempting to
cross the tracks.^' Such instructions must be in accordance with the principles

V. Elson, 15 111. App. 80; Lake Shore, etc.,

R. Co. V. Reynolds, 21 Ohio Cir. Ct. 402, 11
Ohio Cir. Dec. 701; Texas, etc., R. Co. v.

Stoker, (Tex. Civ. App. 1907) 103 S. W.
1183; International, etc., E. Co. v. Ives, 31
Tex. Civ. App. 272, 71 S. W. 772; ilissouri,
etc., R. Co. V. Jielugin, (Tex. Civ. App.
1901) 63 S. W. 338; Texas, etc., R. Co. v.

Scrivener, (Tex. Civ. App. 1899) 49 S. W.
649. An instruction that a failure of de-

fendant either to ring the bell or blow the
whistle at a distance of at least eighty rods
from the crossing renders it criminally liable

is misleading and reversible error where
the statute merely imposes a penalty. Mis-
souri Pae. R. Co. v. Geist, 49 Nebr. 489, 68
N. W. 640.

Instruction held not misleading as to sig-

nals see Chicago, etc., R. Co. v. Pollock, 195
III. 156. 62 X. E. 831 [affirming 93 III. App.
483] ; Louisville, etc., R. Co. v. Patchen, 167
111. 204, 47 X. E. 368; Cleveland, etc., R.
Co. V. Asbury. 120 Ind. 289, 22 X. E. 140
(under Rev. St. § 4020) ; EvansvUle, etc., R,
Co. V. Clements, 32 Ind. App. 659, 70 N. E.
554; Chesapeake, etc., K. Co. v. Crews, 118
Tenn. 52, 99 S. W. 368 (under Shannon
Code, § 1574, subs. 3).
25. Instructions held erroneous under the

evidence.—^As to signals. Donahue v. New
York Cent., etc., R. Co., 15 Misc. (X. Y.)

256, 36 X. Y. Suppl. 441; Gulf, etc., R. Co.

V. Welch, (Te.^:. Civ. App. 1894) 27 S. W.
166. Where the evidence shows that the
engine was within eighty yards of the cross-

ing, it is error to instruct that defendant

was negligent unless a whistle was sounded
at least eighty yards from the crossing. Ft.

Worth, etc., R. Co. r. Xeely, (Tex. Civ. App.
1900) 60 S. W. 282.

Instructions held not erroneous under the
evidence.—As to signals. Chicago, etc., R. Co.

V. Smith, 77 111. App. 492; O'Dair i\ Mis-

souri, etc., R. Co., 14 Tex. Civ. App. 539,

38 J. W. 242. Testimony of a witness that he
heard a bell rung very low is a sufficient basis

for ; I instruction as to the adequacy of the

tieU when ringing to give notice of tlie ap-

proach of the train. Weller v. Chicago, etc.,

R. Co., 164 Mo. 180, 64 S. W. 141, 86 Am.
St. Rep. 592.

26. Instructions held not in conformity
with the pleadings and issues see Wabash
R. Co. r. Stewart, 87 111. App. 446; Lake
Shore, etc., R. Co. v. Reynolds, 21 Ohio
Cir. Ct. 402, 11 Ohio Cir. Dec. 701; Inter-

national, etc., R. Co. V. Sein, 11 Tex. Civ.

App. 386, 33 S. W. 558.

Where the only issue is as to whether the
whistle was blown at all or not, the jury

should not be charged upon the question of

the proximity to the crossing at which the

[X, F, 14, h. (IV), (d)]

whistle should have been blown. Missouri,

etc., R. Co. V. Melugin, (Tex. Civ. App.
1901) 63 S. W. 338.

Instructions held in confoimity with plead-
ings and issues see Missouri, etc., R. Co. i;.

Jackson, (Tex. Civ. App. 1905) 88 S. W. 406,

error to refuse. A charge that plaintiff

claims and defendant denies that the injury
was caused by defendant's failure to sound
the whistle or ring the bell when nearing
a crossing is not erroneous where there is

no evidence authorizing a charge on any
other issue of negligence, although the peti-

tion alleges other grounds of negligence.

O'Dair v. Missouri, etc., R. Co., 14 Tex. Civ.

App. 539, 38 S. \\. 242.

Although the pleadings do not specifically

raise the question whether defendant kept a
proper lookout for travelers at the crossing,

or gave due warning signals of danger, a
charge requiring such care by defendant
is not erroneous where it is responsive to

the testimonv. Harbert c. Atlanta, etc., R.
Co., 78 S. C. 537, 59 S. E. 644.

An instruction which is a mere statement
of a general principle that might properly

be charged in all cases arising under a
statute requiring signals at highway cross-

ings is not erroneous, although no such issue

is particularly raised by tho pleadings. Har-
bert V. Atlanta, etc., R; Co., 78 S. C. 537,

59 S. E. 644.

27. Instructions held erroneous as duirging
on the facts see Toledo, etc., R. Co. v. Cline,

135 111. 41, 25 N. E. 846; Profit v. Chicago
Great Western R. Co., 91 Mo. App. 369;
Riley r. Xorthern Pac. R. Co., 36 Mont. 545,

93 Pac. 948; Edwards i: Southern R. Co.,

63 S. C. 271, 41 S. E. 458; Texas, etc., R.

Co. V. Stoker. (Tex. Civ. App. 1907) 103

S. W. 1183; Central Texas, etc., R. Co. v.

Gibson, 35 Tex. Civ. App. 66, 79 S. W.
351.

Instructions held not erroneous as stating

that certain proof is conclusive on the ques-

tion of negligence see Baltimore, etc., R. Co.

V. Young, 153 Ind. 163, 54 X*. E. 791.

28. Malott V. Hawkins, 159 Ind. 127, 63

N. E. 308; Chicago, etc., R. Co. r. Turner,

33 Ind. App. 264. 6C N. E. 484; Rietveld v.

Wabash R. Co., 129 Iowa 24€, 105 N. W.
515; Xew Orleans, etc., R. Co. v. Mitchell,

52 Miss. 808; Texas, etc., R. Co. . Huber,

33 Tex. Civ. App. 75, 75 X W. 547. But
see Richmond, etc., R. Co. v. Howard, 79

Ga. 44, 3 S. E. 42S, holding that the court

cannot point out specifically the ways of the

prudent.
Instructions held erroneous: Generally.

Pittsburgh, etc., R. Co. r. Fitzpatrick, • 112

111. App. 152. For not defining the injured

person's duty in approaching the crossing.
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heretofore announced/" as that they must conform to the evidence/" and to the
pleadings and issues/' and must not be misleading/^ ignore or omit material

Southern R. Co. v. Winchester, 106 S. W.
167, ,32 Ky. L. Rep. 19. Thus it is error

to charge on defendant's negligence without
charging as to the injured party's duty to

exercise due care (Chicago, etc., R. Co. v.

Harwood, 80 lU. 88), and this error will not
be cured by other instructions which do con-
tain such requirement (Chicago, etc., R. Co.

r. Harwood, supra)

.

Instructions held not erroneous see Pe-
trie V. Columbia, etc., R. Co., 29 S. C. 303,

7 S. E. 515, under Gen. St. § 1529. An in-

struction that if the jury find that the train
of defendant was not running on schedule
time, they may consider that circumstance in
determining wliether the deceased had reason
to apprehend danger at such time is not erro-
neous. Wrightsville, etc., R. Co. v. Gornto,
129 Ga. 2.04, 58 S. E. 769.

A refusal to charge on contributory negli-

gence is error where there is evidence tend-
ing to show such negligence. Lennon v. New
York Cent., etc., R. Co., 65 Hun (N. Y.) 578,
20 N. Y. Suppl. 557; Cleveland, etc., R. Co. v.

Terry, 8 Ohio St. 570; Galveston, etc., R. Co.
V. Simon, (Tex. Civ. App. 1899) 54 S. W.
309; Houston, etc., R. Co. v. Sloan, (Tex.
Civ. App. 1895) 32 S. W. 85; Gulf, etc., R.
Co. V. Hamilton, (Tex. Civ. App. 1894) 28
S. W. 906.

Instructions under Ga. Civ. Code (1895),
§§ 2322, 3830 see Wrightsville, etc., R. Co.
v. Gornto, 129 Ga. 204, 58 S. E. 769 (not
erroneous) ; Atlanta, etc., R. Co. v. Gardner,
122 Ga. 82, 49 S. E. 818.
An instruction that gross negligence is the

absence of slight care, and if, at the time
of a collision, deceased did not exercise slight

care to avoid a collision and such negligence
contributed to his injury, plaintiff cannot
recover, covers the proposition that wilful
negligence on the part of deceased will be a
defense in an action for wilful failure to give
statutory signals at crossings. Osteen v.

Southern R. Co., 76 S. C. 368, 57 S. E.

196.

29. See supra, X, F, 14, h, (I), (li), (in).
Instructions held erroneous: As being ab-

stract and irrelevant. Highland Ave., etc.,

R. Co. V. Sampson, 91 Ala. 560, 8 So. 778.

As being too abstruse. Scott u. Pennsylvania
R. Co., 9 N. Y. Suppl. 189 [reversed on other

grounds in 130 N. Y. 079, 29 N. E. 289].
Error cured by other instructions see Spil-

lane v. Missouri Pac. R. Co., 135 Mo. 414,

37 S. W. 198, 58 Am. St. Rep. 580; Dick-
son V. Missouri Pac. R. Co., 104 Mo. 491,

16 S. W. 381.

30. Iowa.— Dalton v. Chicago, etc., R. Co.,

114 Iowa 257, 86 N. W. 272, held not errone-

ous.

Kansas.— Wichita, etc., R. Co. v. Cook, 7

Kan. App. 599, 52 Pac. 456.

Missouri.— Kenney v. Hannibal, etc., R.

Co., 105 Mo. 270, 15 S. W. 983, 16 S. W.
837, holding that it is not error to refuse

an instruction calling for a finding as to

plaintiff's mental condition when he ap-
proached the crossing, where there is no evi-

dence of such mental condition.
Montana.—-Riley v. Northern Pac. R. Co.,

36 Mont. 545, 93 Pac. 948.

Pennsylvania.— Bracken i\ Pennsylvania
R. Co., 32 Pa. Super. Ct. 22.

Texas.— International, etc., R. Co. v.

Dyer, 76 Tex. 156, 13 S. W. 377 (held
erroneous) ; El Paso, etc., R. Co., v. Camp^:
bell, (Civ. App. 1907) 100 S. W. 170; Gal-
veston, etc., R. Co. 1). Murray,. (Civ. App.
1907) 99 S. W. 144.

Where there is evidence that a watchman
invited deceased to cross, and it is sufficient

to warrant the conclusion that he was acting
upon such invitation when killed, a re-

quested charge that it is wholly immaterial
as bearing on defendant's negligence whether
the watchman invited him to cross is prop-

erly refused. Galveston, etc., R. Co. v.

Walker, (Tex. Civ. App. 1907) ,
106 S. W.

705.

31. See Grenell v. Michigan Cent R. Co.,

124 Mich. 141, 82 N. W. 843 (as to the degree •

of care required of a boy thirteen years old)

;

Galveston, etc., R. Co. v. Fry,. 37 Tex. Civ.

App. 552, 84 S. W. 664; Gulf, etc., R. Co. v.

Letsch, (Tex. Civ. App. 1900) 55 S. W. 584
[affirmed in (1900) 56 S. W. 1134] (held
erroneous). Thus where it is not alleged

that the driver was unskilful and the acci-

dent resulted therefrom, but only that he
was negligent in not driving the horse away
from the engine, an dnstjruction for defendant
on the ground of unskilfulness is properly
refused. St. Louis, etc., R. Co. v. Freedman,
18 Tex. Civ. App. 553, 40 S. W. 101.

32. Instructions held misleading: Generally.

Toledo, etc., R. Co. v. Hammett, 220 111. 9,

77 N. E. 72 [reversing 115 111. App. 208] (as

to contributory negligence of a deaf person) ;

Chicago, etc., R. Co. v. Coggins, 212 111.

369, 72 N. E. 376; Chicago, etc., R. Co. v.

Eininger, 114 111. 79, 29 N. E. 196; Balti-

more, etc., R. Co. V. Schell, 122 111. App.
346; Cincinnati, etc., R. Co. v. Taylor, 27
Ohio Cir. Ct. 757 (holding that an instruc-

tion that persons crossing, knowing that they
are absolutely sure to be injured, assume the

risk, is erroneous as liable to' mislead the

jury to believe that any danger of a less de-

gree, although known, would not make them

,

guilty of contributory negligence). In fail-

ing to state the law of contributory negli-

gence fully. Spencer v. Illinois Cent. R. Co.,
.

29 Iowa 55. As authorizing the inference

that, although plaintiff was guilty of con-

tributory negligence, he could recover if his

act was anything less than foolhardy. Hinch-

man v. Pere Marquette R. Co., 136 Mich.

341, 99 N. W. 277, 65 L. R. A. 553.

Instructions held not misleading: Gener-

ally. Chicago, etc., R. Co. ; . Pearson, 184 111.

386j 56 N. E. 633 [affirming 82 111. App. 605]

;

Chicago, etc., R. Co. v. Jamieson, 112 111. App.

69; Cleveland, etc., R. Co. v. Wuest, 40 Ind.

[X, F, 14, h, (IV), (e), (1)]
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questions or facts,^ or invade the province of the jury by charging on the facts

which constitute contributory negligence.'*'' It is not error to refuse a requested
instruction on contributory negligence which is substantially embraced in other
instructions given.^

(2) Duty to Stop, Look, and Listen. Likewise where such question is

in issue the court should specifically instruct the jury as to the injured per-

son's duty in stopping, looking, and listening before crossing, and as to the law
applicable thereto.'" Such instructions must be in conformity with the evi-

App. 693, 82 N. E. 986, 41 Ind. App. 210, 83
N. E. 620 (as to contributory negligence of
boy sixteen years old) ; Cleveland, etc., R.
Co. •». Schneider. 40 Ind. App. 38, 80 N. E.
985; Cleveland, etc., E. Co. v. Penketh, 27
Ind. App. 210, 60 N. E. 1095; Gulf, etc., R.
Co. V. Box, 81 Tex. 670, 17 S. W. 375. As
leading to the application of the doctrine of

comparative negligence. Texas, etc., R. Co.
V. Carr, (Tex. Civ. App. 1897, 42 S. W. 126.

Under Ga. Civ. Code (1895), §§ 2322, 3830.
Atlanta, etc., R. Co. v. Gardner, 122 Ga. 82,

49 S. E. 818.

Instructions held not erroneous as limiting
the inquiry to the precise moment when the
person injured was struck by the train and
not taking into consideration his approach
to the crossing see Chicago, etc., R. Co. v.

Corson, 198 111. 98, 64 N. E. 739 [affirming
101 111. App. 115] ; Cleveland, etc., H. Co. v.

Keenan, 190 111. 217, 60 N. E. 107 [affirming
92 111. App. 430] ; JlcXulta V. Lockridge, 137
111. 270, 27 N. E. 452, 31 Am. St. Rep. 362

[affirming 32 III. App. 86]. But see Peoria,

etc., R. Co. r. Herman, 39 111. App. 287.

33. See Chicago, etc., R. Co. (\ Clough, 134
111. 586, 25 N. E. 664, 29 N. E. 184; Chicago,
etc., R. Co. r. Gallion, 39 Ind. App. 604, 80

N. E. 547 ; Missouri, etc., R. Co. v. Oslin,

(Tex. Civ. App. 1901) 03 S. W. 1039; St.

Louis Southwestern R. Co. c. Mitchell, 25
Tex. Civ. App. 197, 60 S. W. 891; Southern
R. Co. V. Hansbrough, 107 Va. 733, 60 S. E.

58 ; Southern R. Co. v. Stockdon, 106 Va. 693,

56 S. E. 713.

34. Illinois.—-Pittsburgh, etc., R. Co. v.

Banfill, 206 111. 553, 69 N. E. 499 [affirming

107 111. App. 254] ; Pennsylvania Co. v.

Frana, 112 111. 398; Chicago, etc., R. Co. v.

Burton, 53 III. App. 69 ; Chicago, etc., R. Co.

17. Mueller, 44 111. App. 461 ; Chicago, etc.,

R. Co. V. Tilton, 26 111. App. 362; Garland
V. Chicago, etc., R. Co., 8 111. App. 571.

Indiana.— Chicago, etc., R. Co. t . Gallion,

39 Ind. App. 604, 80 N. E. 547; Lake Shore,

etc., R. Co. V. Anthony, 12. Ind. App. 126, 38

N. E. 831.

New York.— Palmer v. New York Cent.,

etc., R. Co., 5 N. Y. St. 436. Compare Mc-
Phillips V. New York, etc., R. Co., 13 N. Y.

Suppl. 917 [affirmed in 14 N. Y. Suppl. 928],

holding that contributory negligence upon a

conceded or supposed state of facts is a ques-

tion of law for the court.

North Carolina.— Hinkle v. Richmond, etc.,

R. Co., 109 N. C. 472, 13 S. E. 884, 26 Am.
St. Rep. 581.

Souih Carolina.— Petrie v. Columbia, etc.,

R. Co., 29 S. C. 303, 7 S. E. 515.

Tescas.— Calhoun v. Gulf, etc., R. Co., 84

[X, F, 14, h. (IV), (E), (1)]

Tex. 226, 19 S. W. 341; International, etc.,

E. Co. V. Dyer, 76 Tex. 156, 13 S. VS?. 377;
Galveston, etc., R. Co. v. Porfert, 72 Tex. 344,

10 S. W. 207 ; Missouri, etc., R. Co. v. Sisson,

(Civ. App. 1905) 92 S. W. 271, (Civ. App.
1905) 88 S. W. 371; Texas, etc., R. Co. v.

Kirby, 1 Tex. App. Cas. § 564.

Wisconsin.—Abbot v. Dwinnell, 74 Wis.
519, 43 N. W. 496.

See 41 Cent. Dig. tit. " Railroads," §§ 1194,

1204.
Instructions held erroneous or properly re-

fused see Chicago, etc., R. Co. v. Pollock,

195 111. 156, 62 N. E. 831 [affirming 93 111.

App. 483]; Illinois Cent. R. Co. r. GrifBn,

184 111. 9, 56 N. E. 337 [affirming 84 111.

App. 152]; St. Louis, etc., R. Co. v. Pflug-

macher, 9 111. App. 300; Louisville, etc., R.

Co. V. Clark, 49 S. W. 323, 20 Ky. L. Rep.

1375; Geist i. Missouri Pac. R. Co., 62 Nebr.

309, 87 N. W. 43: De Loge v. New York
Cent., etc., R. Co., 92 Hun (N. Y.) 149, 36

N. Y. Suppl. 697 [affirmed in 157 N. Y. 688,

51 N. E. 1090] ; Edwards v. Southern R. Co.,

63 S. C. 271, 41 S. E. 458; Missouri, etc., R.

Co. c. Taff, 31 Tex. Civ. App. 657, 74 S. W.
89; St. Louis, etc., R. Co. v. Gill, (Tex. Civ.

App. 1900) 55 S. W. 386; Riviere f. Mis-

souri, etc., R. Co., (Tex. Civ. App. 1897) 40

S. W. 1074.

Instructions held not erroneous see Mis-

souri, etc., R. Co. I. Oslin, 26 Tex. Civ. App.
370, 63 S. W. 1039; Bower v. Chicago, etc.,

R. Co., 61 Wis. 457, 21 N. W. 536.

35. Arkan.sas.— St. Louis, etc., R. Co. v.

Dillard, 78 Ark. 520, 94 S. W. 617.

loica.—Selensky v. Chicago Great Western
R. Co., 120 Iowa 113, 94 N. W. 272; Andrews
V. Mason City, etc., R. Co., 77 Iowa 669, 42

N. W. 513.

Kentucky.—Chesapeake, etc., R. Co. v. Wil-

son, 102 S. W. 810, 31 Ky. L. Rep. 500.

Missouri.— Eriekson v. Kansas City, etc., R.

Co., 171 Mo. 647, 71 S. W. 1022.

New Yorfc.— Puff v. Lehigh Valley E. Co.,

71 Hun 577, 24 N. Y. Suppl. 1068; Scott v.

Pennsylvania E. Co., 9 N. Y. Suppl. 189 [re-

versed on other grounds in 130 N. Y. 679, 29

N. E. 289].

North Carolina.— Mayes v. Southern E. Co.,

119 N. C. 758, 26 S. E. 148.

Texas.— St. Louis Southwestern R. Co. v.

Elledge, ( Civ. App. 1906 ) 93 S. W. 499, hold-

ing this to be true where in addition the re-

quested instruction is not strictly correct.

Wisconsin.— Hughes !'. Chicago, etc., E.

Co., 126 Wis. 525, 106 N. W. 526.

See 41 Cent. Dig. tit. "Railroads," § 1204.

36. See Union R. Co. r. State, 72 Md. 153,

19 Atl. 449 (holding that defendant is en-
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dence," and with the pleadings and issues;^* must not be contradictory;^" and
must not limit the inquiry to the precise moment of time when the injury occurred/"
nor be otherwise misleading;" nor should they comment on the evidence,*^ or give
undue prominence to particular facts," nor ignore material elements; " nor should
they invade the province of the jury by assuming certain acts of neghgence as

titled to have the facta relied on specifically

referred to) ; New York, etc., R. Co. v. Swart-
out, 14 Ohio Cir. Ct. 582, 6 Ohio Cir. Dec.
768 ; Grand Trunk R. Co. v. Cobleigh, 78 Fed.
784, 24 C. C. A. 342 (holding that defendant
is entitled to have the jury specifically in-

structed as to the duty of plaintiff under
the circumstances to look and listen for a
train before attempting to cross the track,
especially when plaintiff's own testimony sug-
gests that he may have been negligent In this
respect ; and that a general charge that plain-
tiff was bound to act as a prudent man would
do under the circumstances, leaving it for

the jury to fix the standard of prudence is

not sufficient). But see Richmond, etc., R.
Co. K. Howard, 79 Ga. 44, 3 S. E. 426, holding
that it is not incumbent upon the court to
instruct the jury that it is the duty of one
who attempts or intends to cross to use his

senses of hearing and seeing before stepping
on the track.

Instruction held erroneous: As acquit-
ting plaintiff of negligence in failing to look
and listen until the danger is past, instead
of charging him wit!i such negligence and
leaving it for the jury to determine whether
there were sufficient facts and circumstances
to relieve a reasonably prudent person of

such a sense of precaution. St. Louis, etc., R.
Co. V. Hitt, 76 Ark. 227, 88 S. W. 908, 990.
As being argumentative. Riley v. Northern
Pac. R. Co., 36 Mont. 545, 93 Pac. 948.
Instructions held not erroneous see Illinois

Cent. R. Co. v. Bethea, 88 Miss. 119, 40 So.
813; Missouri, etc., R. Co. v. Ferris, 23 Tex.
Civ. App. 215, 55 S. W. 1119; Rangeley v.

Southern R. Co., 95 Va. 715, 30 S. E. 386.
Omission as to direction.—An instruction

which states that it is the duty of a person
at a railroad crossing to look and listen for

approaching trains is not erroneous because
of the omission to state the direction in which
such person is required to look, especially

where a more specific instruction is not asked
by the complaining party. Union Pac. R.
Co. V. Connolly, 77 Nebr. 254, 109 N. W.
368.

Where the question of contributory negli-

gence depends upon a variety of circum-
stances from which different minds may ar-

rive at different conclusions, an instruction
should have special reference to all the cir-

cumstances of the case, and the charge should
distinctly point out what failure of the in-

jured person in the duty of looking out for

the train would render him prima facie

guilty of such negligence as would prevent
a recovery for an injury occasioned by the

mere negligence or unskilfulness of the rail-

road employees, not amounting to wilfulness

on their part. Chicago, etc., R. Co. v. Damm-
rell, 81 111. 450; Bellefontaine R. Co. v. Sny-

der, 24 Ohio St. 670; Baltimore, etc., R. Co.

V. Whittaker, 24 Ohio St. 642 ; Cleveland, etc.,

R. Co. V. Crawford, 24 Ohio St. 631, 15 Am.
Rep. 633; Pittsburg, etc., R. Co. v. Krick-
barun, 24 Ohio St. 119.

37. Instructions held erroneous as not
being in conformity with the evidence see

Pennsylvania Co. v. Marshall, 119 111. 399,

10 N. E. 220; Chicago, etc., R. Co. v. Halsey,

31 111. App. 601 ; Fedjowske v. Delaware, etc..

Canal Co., 168 N. Y. 500, 61 N. E. 888 Ire-

versing 64 N. Y. Suppl. 1135]; Tucker v.

New York Cent., etc., R. Co., U N. Y. Suppl.

692 [reversed on other grounds in 124 N. Y.

308, 26 N. E. 916, 21 Am. St. Rep. 670];
Southern R. Co. v. Aldridge, 101 Va. 142, 43
S. E. 333; Texas, etc., R. Co. v. Gentry, 163

U. S. 353, 16 S. Ct. 1104, 41 L. ed. 186.

38. International, etc., R. Co. v. Ives, 31

Tex. Civ. App. 272, 71 S. W. 772, instruction

properly refused.
39. Southern R. Co. v. Hansbrough, 107

Va. 733, 60 S. E. 58.

40. McNulta v. Lockridge, 137 111. 270, 27
N. E. 452, 31 Am. St. Rep. 362; Chicago,
etc., R. Co. V. Halsey, 133 111. 248, 23 N. E.
1028.

41. Instructions held misleading see Lake
Shore, etc., R. Co. v. Gaffney, 9 Ohio Cir. Ct.

32, 6 Ohio Cir. Dec. 94; Carraway v. Hous-
ton, etc., R. Co., 31 Tex. Civ. App. 184, 71
S. W. 769; Southern R. Co. v. Hansbrough,
107 Va. 733, 60 S. E. 58 ; Norfolk, etc., R. Co.

V. Burge, 84 Va. 63, 64 S. E. 21; Abbot v.

Dwinnell, 74 Wis. 514, 43 N. W. 496.

Instructions held not misleading see Gug-
genheim V. Lake Shore, etc., R. Co., 66 Mich.
150, 33 N. W. 161 ; Gulf, etc., R. Co. v. Mel-
ville, (Tex. Civ. App. 1905) 87 S. W. 863.

42. Steele v. Northern Pac. R. Co., 21
Wash. 287, 57 Pac. 820.

43. St. Louis, etc., R. Co. v. Hitt, 76 Ark.
227, 88 S. W. 908, 990 (not erroneous) ; Nor-
ton V. North Carolina R. Co., 122 N. C. 910,

29 S. B. 886; Sherwin v. Rutland R. Co., 74
Vt. 1, 51 Atl. 1089; Boyden v. Fitchburg R.
Co., 72 Vt. 89, 47 Atl. 409 ; Rio Grande West-
ern R. Co. V. Leak, 163 U. S. 280, 16 S. Ct.

1020, 41 L. ed. 160 (holding that it is not
error to refuse an instruction which singles

out particular circumstances and omits all

reference to others of importance).
44. Denver, etc., R. Co. v. Gustafson, 21

Colo. 393, 41 Pac. 505; Baltimore, etc., R.

Co. V. Stumpf, 97 Md. 78, 54 Atl. 978; Texas

Cent., etc., R. Co. v. Gibson, (Tex. Civ. App.

1904) 83 S. W. 862; St. Louis Southwestern

R. Co. V. Stonecypher, 25 Tex. Civ. App. 569,

63 S. W. 946; Chesapeake, etc., R. Co. v.

Steele, 84 Fed. 93, 29 C. C. A. 81. See Atchi-

son, etc., R. Co. V. Baker. (Okla. 1908) 95

Pac. 433 [reversing (Indian Terr. 1907) 104

S. W. 1182]. Compare Missouri, etc., R. Co.

j;. Ferris, 23 Tex. Civ. App. 215, 55 S. W.
1119.

[X, F, 14, h, (IV), (e), (2)]
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proved, thereby withdrawing such question from the juiy.*^ A defective instruc-

tion may be cured by other instructions given/" and it is not error for the court
to refuse to charge further on a question that is fully covered by other instructions

given." But it is error to refuse an instruction properly stating the law apphcable
to the facts in the case and not covered by instructions given/* or to improperly
qualify such a requested instruction.""

(f) Proximate, Cause of Injury. The principles annoimced above ^^ also apply
to instructions on the issue of the proximate cause of the injury.^'

1. Verdict, Findings, and Judgment. Questions as to the verdict, findings,

and judgment in an action for injuries at railroad crossings are governed by the

rules applicable in civil cases generally."^ Thus the verdict or findings in such

45. Illinois.— Chicago, etc., E. Co. v. Pol-

look, 195 m. 156, 62 N. E. 831 [affirming 93
111. App. 483] ; Chicago, etc., R. Co. v. Mueller,
44 111. App. 461; Garland v. Chicago, etc., E.
Co., 8 111. App. 571.

Indiana.— Lake Shore, etc., E. Co. v. An-
thony, 12 Ind. App. 126, 38 N. E. 831.

Kentuclcy.— Chesapeake, etc., R. Co. i'. Gun-
ter, 108 Ky. 362, 56 S. W. 527, 21 Ky. L.

Eep. 1803.
Maryland.— Western Maryland R. Co. v.

Kehoe, 86 Md. 43, 37 Atl. 799.

A'eM) Yorfc.— Noakes v. New York Cent.,

etc., R. Co., 121 N. Y. App. Div. 716, 106
N. Y. Suppl. 522 (negligence of passenger
in an automobile ) ; Palmer v. New York
Cent., etc., E. Co., 5 N. Y. St. 436 [affirmed
in 112 N. Y. 234, 19 N. E. 678].
North Carolina.— Hinkle v. Eiclimond, etc.,

E. Co., 109 N. C. 472, 13 S. E. 884, 26 Am.
St. Eep. 581.

Teams.— Missouri, etc., R. Co. v. Eogers, 91

Tex. 52, 40 S. W. 956 [reversing (Civ. App.
1897) 40 S. W. 849]; Carraway v. Houston,
etc., E. Co., 31 Tex. Civ. App. 184, 71 S. W.
769 ; Galveston, etc., E. Co. v. Harris, 22 Tex.

Civ. App. 16, 53 S. W. 599.

See 41 Cent. Dig. tit. "Railroads," §§ 1194,

1208.

46. Cleveland, etc., E. Co. v. Penketh, 27
Ind. App. 210, 60 N. E. 1095; Guggenheim
V. Lake Shore, etc., E. So., 66 Mich. 150, 33
N. W. 161; Cooper v. North Carolina R. Co.,

140 N. C. 209, 52 S. E. 932, erroneous instruc-

tion not cured.

47. Weber v. New York Cent., etc., R. Co.,

67 N. Y. 587; Manley v. New York Cent.,

etc., R. Co., 39 N. Y. App. Div. 144, 57 N. Y.

Suppl. 182; International, etc., R. Co. y. Dyer,

76 Tex. 156, 13 S. W. 377; St. Louis South-
western R. Co. V. Stoneeypher, 25 Tex. Civ.

App. 569, 63 S. W. 946; Peck v. Oregon Short
Line R., 25 Utah 21, 69 Pac. 153; Olsen v.

Oregon Short-Line R. Co., 9 Utah 129, 33
Pac. 623 ; Rio Grande Western R. Co. v. Leak,
163 U. S. 280, 16 S. Ct. 1020, 41 L. ed. 160;
Delaware, etc., R. Co. v. Devore, 122 Fed.

791, 58 C. C. A. 543; Texas, etc., R. Co. v.

Cody, 67 Fed. 71, 14 C. C. A. 310.

A refusal to give a specific instruction cor-

rectly and clearly applying the law to the

•facts of the case, even though the law is in a

general way covered by the charge given, is

error unless it appears that no prejudice

resulted from the refusal. St. Louis, etc., R.

Co. V. Crabtree, 69 Ark. 134, 62 S. W. 64;

[X, F, 14, h„ (IV), (E), (2)]

St. Louis, etc., R. Co. v. Spearman, 64 Ark.
332, 42 S. W. 406; Qnion R. Co. v. State,
72,Md. 153, 19 Atl. 449,

48. St. Louis, etc., R.' Co. v. Brock, 64 Kan.
90, 67 Pac. 538 ; Wichita, etc., R. Co. P. Cook,
7 Kan. App. 599, 52 Pac. 456 ; Hewett ;;. New
York Cent. R. Co., 3 Lans. (N. Y.) 83.

49. Hewett v. New York Cent. R. Co., 3
Lans. (N. Y.) 83.

50. See supra, X, F, 14, h, (i), (u), (m).
51. Instructions held erroneous or properly

refused: Generally. Logan v. Lake Shore,
etc., R. Co., 148 Mich. 603, 112 N. W. 506.

As not being sufficiently clear, as not showing
that defendant's negligence must have been
the proximate cause of the injury. Texas,
etc., R. Co. V. Scrivener, (Tex. Civ. App.
1899) 49 S. W. 649. As being misleading.
Elgin, etc., R. Co. v. Duflfy, 191 111. 489, 61
N. E. 432 [affirming 93 111. App. 463]. As
ignoring certain conditions, and proceeding on
the wrong theory of inevitable accident. Lake
Shore, etc., R. Co. v. Anthony, 12 111. App.
126, 38 N. E. 831. As invading the province
of the jury. Carraher v. San Francisco Bridge
Co., 81 Cal. 98, 22 Pac. 480. As being with-

out any facts to which it is applicable. Louis-

ville, etc., R. Co. V. Howard, 90 Tenn. 144, 19

S. W. 116.

Instructions held not erroneous: Generally.
Illinois Cent. R. Co. v. Bethea, 88 Miss. 119,

40 So. 813; Murray v. Missouri Pac. R. Co.,

101 Mo. 236, 13 S. W. 817, 20 Am. St. Eep.
601. As not suggesting a hypothetical case.

Kaminitsky v. Northeastern R. Co., 25 S. C.

53. As not assuming certain facts. Galves-

ton, etc., R. Co. V. Kief, (Tex. Civ. App.
1900) 58 S. W. 625.

Error cured.—A failure to instruct as to

defendant's negligence being the proximate
cause of the injury is cured by instructing

that to entitle him to recover the jury must
find that defendant was negligent ; that

such negligence caused plaintiff's injury; and
that plaintiff was not negligent. Pittsburgh,

etc., R. Co. V. Carlson, 24 Ind. App. 559, 56

N. E. 251.

Where there is evidence of negligence on
both sides, it is not error to instruct the jury

to consider whether the failure to give the

statutory signals was the cause of the acci-

dent, although the person injured saw the

approaching train. Osteen v. Southern R.

Co., 76 S. C. 368, 57 S. B. 196.

52. Judgments generally see Judsments,
23 Cye. 623.



RAILROADS [33 Cye.J 1143

an action, must -be specific and certain/^ must find facts and not conclusions/*
must be pertinent to the issues/" and must find all the facts essential to a recovery
or as grounds of defense/" Where the special findings are inconsistent and in
irreconcilable conflict with the general verdict, the former control, and judgment
should be entered on the special findings notwithstanding the general verdict." A
judgment cannot be entered upon special findings inconsistent with each other/*

j. Appeal and Error. Questions of appeal and error m actions for injuries

at crossings are governed by the rules apphcable in other civil cases.*^ If

Verdict and findings generally see Teial.
Special interrogatories.— In an action for

the death of a traveler while crossing an
electric railroad in which plaintiff, pleaded
gross negligence see Wilson v. Chippewa Val-
ley Electric R. Co., (Wis. 1908) 114 N. W.
462, 115 N. W. 330. It is not error to refuse
to submit interrogatories substantially in-

cluded in other interrogatories already sub-

mitted. Schroeder p. Wisconsin Cent. R. Co.,

117 Wis. 33, 93 N. W. 837. Nor is it error

to refuse to submit an interrogatory which
presents no issue. Schroeder \j. Wisconsin
Cent. R. Co., supra.

Answers to interrogatories in an action
against a railroad company and a street rail-

road company for, injuries caused by their

concurrent negligence held not to show that
the negligence of each defendant in approach-
ing the crossing was not a proximate cause
of the injury see Indianapolis Union R. Co.

V. Waddington, 169 Ind. 448, 82 N. E. 1030.
53. See Kansas Pac. R. Co. v. Pointer, 14

Kan. 37, holding, howeTer, that where the
jury find that defendant was guilty of gross
negligence immediately causing the injury,

and that plaintiff was guilty of negli-

gence contributing to the injury but without
specifying what degree of negligence or
whether proximately or remotely coiitrlbu-

tory, and it is apparent from the other find-

ings and the instructions of the court that
the jury intended to find that plaintiff was
guilty of only such slight negligence as would
not defeat- his right to recover, a verdict in

favor of plaintiff will not be set aside.

54. See Missouri, etc.,' R. Co. v. Bussey, 66
Kan. 735, 71 Pac. 261.

55. See Evansville, etc., R. Co. v. Taf t, 2

Ind. App. 237, 38 N. E. 443.

56. See Slaats v. Chicago Great Western R.

Co., 110 Iowa 202, 81 N.' W. 457; Missouri,

etc., R. Co. V. BuBsey, 66 Kan. 735, 71 Pac.

261; Nerttersheim t>. Chicago, etc., R. Co., 58
Minn. 10, 59 N. W. 632; Hughes v. Chicago,

etc., R. Co., 122 Wis. 258, 99 N. W. 897.

A general verdict in favor of a person in-

jured in a collision with- a train at a street

crossing is a finding that such person exer-

cised ordinary care. I^owden )'. Pennsylvania
Co., 41 Ind. App. 614, 82 N. E. 941.

57. Special findings held to. be inconsistent

with the general verdict see Moi-ford r. Chi-

cago, etc., R. Co., 158 Ind. 494, 63 N. E. 857

(under Burns Rev. St. (1901) § 556); Chi-

cago, etc., R. Co. !'. Hedges, 118 Ind. 5, 20

N. E. 530;. Lake,:Erie, etc., R. Co. v.- Graver,

23 Ind. App. 678, 55 N. E. 968; Missouri,

etc., R. Co. V. Bussey, 66 Kan. 735, 71 Pac.

261.

Special findings held not inconsistent with
the general verdict see Lake Shore, etc., R.
Co. V. Johnsen, 135 111. 641, 26 N. E. 510;
Dimiek v. Chicago, etc., R. Co., 80 111. 338;
Chicago, etc., R. Co. v. Thomas, (Ind. 1900)
55 N. E. 861; Louisville, etc., R. Co. v.

Schmidt, 134 Ind. 16, 33 N. E. 774; Toledo,
etc., R. Co. V. Adams, 131 Ind. 38, 30 N. E.
794; Lowden v. Pennsylvania Co., 41 Ind.
App. 614, 82 N. E. 941; Wendel v. Cleveland,
etc., R. Co., 41 Ind. App. 460, 82 N. E. 469;
Lake Erie, etc., R. Co. v. Graver, 23 Ind.
App. 678, 55 N. E. 968; Schulte v. Chicago,
etc., R. Co., 114 Iowa 89, 86 N. W. 63; Mer-
cer V. Walker, (Kan. App. 1899) 58 Pac. 27.

A general verdict finding that plaintiff exer-

cised due care is not overcome by answers
to inteiTOgatories showing that he could
have discovered the danger in time to

avoid it had he looked in a certain direction

at a certain time, since the facts specially

returned do not exclude the existence of cir-

cumstances warranting the conclusion that
he exercised due care. Baltimore, etc., R. Co.

V. Rosborough, 40 Ind. App. 14, 80 N. E. 869.

So a general verdict for injuries caused by a
failure to give the statutory signals is not
overcome by, special findings that plaintiff did
not look or listen before reaching an opening
in a. hedge extending alongside of the high-

way, and that' before reaching such opening
there was a point where plaintiff could have
known of the train if she had looked and
listened. Case v.- Chicago, etc., R. Co., 100
Iowa 487, 69 N. W. 538.

Where the answers to interrogatories are
merely contradictory or not conclusive the

general verdict will stand. Chicago, etc., R.
Co. V. Spilker, 134 Ind. 380, 33 N. E. 280, 34
N. E. 218.

58. See Haas, v. Chicago, etc., R. Co., 41

Wis. 44. Compare Atchison, etc., R. Co. v.

Moore, 10 Kan. App. 510, 63 Pac. 458.

Findings held not irconsistent with each
other see Hahn v. Chicago, etc., R. Co., 78
Wis. 396, 47 N. W. 620.

59. See Swift v. Staten Island Rapid Tran-
sit Co., 17 N. Y. Suppl. 654 [affirmed in 135

N. Y. 650, 32 N. E. 647]. And see, generally.

Appeal and Eebor, 2 Cyc. 474.

Where the record presents no error of law,

findings of fact will not be reviewed on ap-

peal. Dundon v. New York, etc., R. Co., 67

Conn. 266, 34 Atl. 1041; Pomponio v. New
York, etc.,; R. Co., 66 Conn. 528, 34 Atl. 491,

50 Am. St. Rep. 124, 32 L. R. A. 530. And
see, generally, Appeal and Erkob, 3 Cyc. 345

et. seq.

Objections not raised in the lower court

cannot be made for the first time on appeal.

[X, F, 14, j]
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there ia sufScient evidence to support a verdict or finding, although the evidence
is conflicting, the verdict or finduig will not be disturbed on appeal,"" although
it is otherwise where the verdict or finding is clearly contrary to the weight of
evidence,"^ and is manifestly against right and justice. °^ Nor will a verdict or
judgment be reversed or set aside for a harmless error.*^

Louisville, etc., R. Co. v. Patehen, 167 111.

204, 613, 47 N. W. 368, 167 111. 613, 48 N. E.
828; Steel v. Chicago, etc., R. Co., 107 Mich.
516, 65 N. W. 573.

Parties are concluded by their own instruc-
tions whether abstractly correct or not. Jen-
ning V. St. Louis, etc., K. Co., 99 Mo. 394, 11
S. W. 999.

Where two causes of action have been set
Up in the petition, a verdict and judgment
for plaintiff will be set aside where one of
such causes of action is not within the appli-
cation of the statute under which the action
is brought and the record on appeal fails to

state on which ground the finding is based.
Crumpley v. Hannibal, etc., R. Co., 98 Mo. 34,
11 S. W. 244.
Where contradictory instructions on a ma-

terial point have been given the verdict
should be set aside. Southern R. Co. v. Hans-
brough, 107 Va. 733, 60 S. E. 58.

60. Verdict and findings not disturbed as
being supported by tlie evidence see the fol-

lowing cases:

Oalifornia.— Carraher v. San Francisco
Bridge Co., 100 Cal. 177, 34 Pac. 828.

Georgia.— Savannah, etc., R. Co. v. Bryan,
94 Ga. 632, 21 S. E. 57.

Illinois.— Chicago, etc., R. Co. v. Adler,
129 111. 335, 21 N. E. 846 [affirming 28 111.

App. 102].
Indiana.— Pennsylvania Co. r. Fertig, 34

Ind. App. 459, 70 N. E. 834.

New York.— Hoffman v. Fitchburg R. Co.,

84 Hun 144, 32 N. Y. Suppl. 437 [affirmed
in 155 N. Y. 636, 49 N. E. 1098] ; McPhillips
V. New York, etc., R. Co., 14 N. Y. Suppl.
928 [affirming 13 N. Y. Suppl. 917]; Ander-
son V. New York, etc., R. Co., 6 N. Y. Suppl.
182 [affirmed in 125 N. Y. 701, 26 N. E.

752].
Texas.— Houston, etc, R. Co. v. Stewart,

(1891) 17 S. W. 33.

Utah.— Smith v. Rio Grande Western R.
Co., 9 Utah 141, 33 Pac. 626.

United States.— Delaware, etc., R. Co. v.

Converse, 139 U. S. 469, 11 S. Ct. 569, 35

L. ed. 213.

England.— Gray r. North Eastern R. Co.,

48 L. T. Rep. N. S. 904.

Canada.— Grand Trimk R. Co. v. Beckett,

16 Can. Sup. Ct. 713; Grand Trunk R. Co. i'.

Rosenberger, 9 Can. Sup. Ct. 311 [affirming

8 Ont. App. 482] ; Wright v. Grand Trunk R.

Co., 12 Ont. L. Rep. 114, 7 Ont. Wkly. Rep.

636 ; Peart v. Grand Trunk R. Co., 10 Ont. L.

Rep. 753; Wilton (-. Northern R. Co., 5 Ont.

490.

See 41 Cent. Dig. tit. "Railroads," § 1218.

SufiSciency of evidence.— The expression

that " the verdict on appeal cannot be dis-

turbed . when the evidence tends to sup-

port it " was never intended to hold that less

than sufficient legal evidence to establish the

[X, F, 14, j]

issues, or the truth of the verdict or finding,

would suffice, excluding from consideration

all evidence conflicting therewith. If the

evidence, besides merely tending to support
the verdict, be such that if every fact proved,

and every fact which could be logically and
reasonably deduced therefrom, were admitted

to be true and these facts embraced every

fact essential to the existence and truth of

the verdict, then and not until then is the

evidence sufficient to support the verdict no
matter how great the contradictions of evi-

dence. Cleveland, etc., R. Co. v. Wynant, 134
Ind. 681, 34 N. E. 569.

Proof that a child ten years old failed to
stop and look when between two tracks is

not sufficient to overthrow a general verdict

for plaintiff suing for his death. Baltimore,

etc., R. Co. V. Hickman, 40 Ind. App. 315, 81

N. E. 1086.
61. See Green v. Los Angeles Terminal R.

Co., (Cal. 1902) 69 Pac. 694, holding that to

set aside a finding that there was no con-

tributory negligence such negligence must
affirmatively appear as a conclusion of law
from the undisputed facts.

Verdicts or findings set aside as being con-

trary to the weight of the evidence see Chi-

cago, etc., R. Co. r. Gretzner, 46 111. 74;
Louisville, etc., R. Co. v. Daniel, 104 S. W.
344, 31 Kv. L. Rep. 941; Hintz f. Michigan
Cent. R. Co., 132 Mich. 305, 93 N. W. 634;
Meinrenken v. New York Cent., etc., R. Co., 81

N. Y. App. Div. 132, 80 N. Y. Suppl. 1074;
Martin v. New York Cent., etc., R. Co., 30
Misc. (N. Y.) 691, 64 N. Y. Suppl. 364 [af-

firmed in 53 N. Y. App. Div. 650, 66 N. Y.
Suppl. 1137] ; Schooler v. New York Cent.,

etc., R. Co., 80 N. Y. Suppl. 800; Sims i\

Grand Trunk R. Co., 12 Ont. L. Rep. 39, 7

Ont. Wkly. Rep. 648.

62. Chicago, etc., R. Co. v. Gretzner, 46
111. 74; Smith v. Rio Grande Western R. Co.,

9 Utah 141, 33 Pac. 626.

63. Atchison, etc., R. Co. v. Shaw, 56 Kan.
519, 43 Pac. 1129 (holding that, where it ia

clear that the injury was caused by negli-

gence in the management of the engines and
cars and that testimony with reference to

the absence of gates did not infiuence the

jury, the verdict will not be set aside because

of the failure of plaintiff to allege in her

petition the failure to maintain gates as a

ground of negligence) ; Henning v. Cald-

well, 18 N. Y. Suppl. 339 [affirmed in 137

N. Y. 553, 33 N. E. 337] ; Halsey v. Rome,
etc., R. Co., 12 N. Y. St. 319.

Error in instructions held harmless: Gen-
erally. Donaldson v. Mississippi, etc., R. Co.,

18 Iowa 280, 87 Am. Dec. 391; Illinois Cent.

R. Co. V. Coley, 121 Ky. 385, 89 S. W. 234,

28 Ky. L. Rep. 336, 1 L. R. A. N. S. 370;
Titeomb v. Fitchburg R. Co., 12 Allen (Mass.)
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G. Injuries to Persons on Highways or Private Premises Near
Tracks*— l. In General.'^ The mere fact that a railroad is constructed and
operated on or in close proximity to a street or highway, although it may render
the use of the highway less safe, does not of itself constitute negUgence on the
part of the company; '^ and if the railroad company operates its rpad in a lawful
manner without negligence or malice, it is not responsible for resulting injuries/"

Where the railroad is situated upon or along a pubHc street or highway, the pubhc
has the right to use the street as well as the railroad company, and the rights of

each therein must be exercised with due regard to the rights of the other."' A
person upon such a street or highway is not a trespasser or mere licensee; "' and
it is the duty of the raiboad company in such a case to exercise reasonable care

254; Gratiot v. Missouri Pac. R. Co., (Mo.
1891) 16 S. W. 384; Missouri Pac. R. Co. v.

Geist, 49 Nebr. 489, 68 N. W. 640; Smith v.

Southern R. Co., 53 S. C. 121, 30 S. E. 697;
Missouri Pac. R. Co. v. Peay, 7 Tex. Civ.
App. 400, 20 S. W. 768. As to the giving of
signals from a train. East Tennessee, etc.,

R. Co. V. Deaver, 79 Ala. 216; Atchison, etc.,

R. Co. V. Walz, 40 Kan. 433, 19 Pac. 787;
Illinois Cent. R. Co. v. Coley, 121 Ky. 385,
89 S. W. 234, 28 Ky. L. Rep. 336, 1 L. R. A.
N. S. 370; Kentucky Cent. R. Co. v. Smith,
93 Ky. 449, 20 S. W. 392, 14 Ky. L. Rep. 455,
18 L. R. A. 63; Rupard v. Chesapeake, etc.,

R. Co., 88 Ky. 280, 11 S. W. 70, 10 Ky. L.
Rep. 1023, 7 L. R. A. 316; Loucks v. Chicago,
etc., R. Co., 31 Minn. 526, 18 N. W. 651;
Kenney v. Hannibal, etc., R. Co., 105 Mo. 270,
15 S. W. 983, 16 S. W. 837; Lewis v. New
York, etc., R. Co., 123 N. Y. 496, 26 N. E.
357 [affirming 5 N. Y. Suppl. 313] ; Gulf,
etc., R. Co. V. Anderson, 76 Tex. 244, 13 S. W.
196. As to defects or obstructions at cross-

ings. Missouri, etc., R. Co. v. Connelly, 14
Tex. Civ. App. 529, 39 S. W. 145. As to the
degree of care required of a boy while cross-

ing a railroad. Spillane v. Missouri Pac. R.
Co., 135 Mo. 414, 37 S. W. 198, 58 Am. St.

Rep. 580.

Errors in admission of evidence held harm-
less: Generally. Chicago, etc., R. Co. v.

Thomas, (Ind. 1900) 55 N. E. 861; Illinois

Cent. R. Co. v. Bethea, 88 Miss. 119, 40 So.

813. As to the custom of persons to cross

the tracks at the place of the accident. In-

ternational, etc., R. Co. V. Tabor, 12 Tex. Civ.

App. 283, 33 S. W. 894. As to who traveled

the crossing, its character, the character of

other crossings on the same road, and as to

the company working the crossing. Mack v.

South Bound R. Co., 52 S. C. 323, 29 S. E.

905, 68 Am. St. Rep. 913, 40 L. R. A. 679.

As to the construction and maintenance of

the crossing. Illinois Cent. R. Co. v. Ash-
line, 171 111. 313, 49 N. E. 521; Hinkle v.

Richmond, etc., R. Co., 109 N. C. 472, 13

S. E. 884, 26 Am. St. Rep. 581. As to signals

from trains. Dolph v. New York, etc., R.
Co., 74 Conn. 538, 51 Atl. 525; Illinois Cent.

R. Co. V. Ashline, 171 III. 313, 49 N. E. 521;

Willfong V. Omaha, etc., R. Co., 116 Iowa
548, 90 N. W. 358; Holland v. Oregon Short
Line R. Co., 26 Utah 209, 72 Pac. 940;
Heddles v. Chicago, etc., R. Co., 77 Wis. 228,

46 N. W. 115, 20 Am. St. Rep. 106. As to
signals by flagman. Chicago, etc., R. Co. v.

dough, 134 111. 586, 25 N. E. 664, 29 N. E.

184; Quill v. New York Cent., etc., R. Co.,

16 Daly (N. Y.) 313, 11 N. Y. Suppl. 80

[affk-med in 126 N. Y. 629, 27 N. E. 410].

Thus it has been held that defendant was not
prejudiced by evidence that there was no
flagman at the crossing, where the jury was
not instructed in regard thereto, and the

crossing was one which in fact required a
flagman. Chesapeake, etc., R. Co. v. Dixon,
104 Ky. 608, 47 S. W. 615, 20 Ky. L. Rep.

792, 50 S. W. 252, 20 Ky. L. Rep. 1883. So
it has been held that in an action for death
at a crossing error in admitting evidence that
deceased was a man of careful habits will

not warrant a reversal. Illinois Cent. R. Co.

V. Ashline, 171 111. 313, 49 N. E. 521.
Error in striking out evidence held harm-

less see Woodward Iron Co. v. Andrews, 114
Ala. 243, 21 So. 440 (as to signals from
trains) ; Slaats v. Chicago Great Western R.
Co., 110 Iowa 202, 81 N. W. 457.
Error held prejudicial see Chesapeake, etc.,

R. Co. V. Riddle, 72 S. W. 22, 24 Ky. L. Rep.
1687, holding thai, where a railroad track at

the place of the accident was used by two
difllerent companies, the admission of evi-

dence that after the accident witness crossed
the track at that place and listened for a
whistle or bell and heard none and did not
perceive or hear the train until it was
within twenty feet of the crossing is preju-
dicial error."

64. Injuries to persons at crossings see
supra, X, F.

Injuries to trespassers, licensees, and others
on railroad premises other than at crossings

see supra, X, E.
65. Beatty v. Central Iowa R. Co., 58 Iowa

242, 12 N. W. 332.

66. Coy V. Utica, etc., R. Co., 23 Barb.
(N. Y.) 643; Fares v. Rio Grande Western
R. Co., 28 Utah 132, 77 Pac. 230.

67. St. Louis, etc., R. Co. v. Neely, 63 Ark.
636, 40 S. W. 130, 37 L. R. A. 616; Johnson
V. Texas, etc., R. Co., (Tex. Civ. App. 1907)

100 S. W. 206.

68. St. Louis, etc., R. Co. v. Neely, 63 Ark.
636, 40 S. W. 130, 37 L. R. A. 616; Louisville,

etc., R. Co. r. Downey, 18 Ind. App. 140, 47
N. E. 494; Turney v. Southern Pac. Co., 44
Oreg. 280, 75 Pac. 144, 76 Pac. 1080.

* By Henry H. Skyles.

[X. G, 1]
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and diligence to keep its road-bed in proper repair so as not to injure travelers on
the highway/' and to otherwise exercise ordinary care and prudence to prevent
injuring such a traveler.™ A railroad company also owes this duty to persons
who may be on private premises near the track and liable to be injured by the
operation of the railroad.'^ This duty on the part of the railroad company to

69. See Volkmar v. Manhattan E. Co., 134
N. Y. 4.18, 41 N. E. 870, 30 Am. St. Kep.
678.

Where a bolt or bar drops from an elevated
railroad and injures a traveler on the high-
way thereunder, the railroad company is

liable in the absence of proof that the track
was properly inspected. Hogan v. Man-
hattan R. Co., 149 N. Y. 23, 43 N. E. 403
[affirming 6 Miae. 295, 26 N. Y. Suppl. 792]

;

Volkmar v. Manhattan R. Co., 134 N. Y. 418,
41 N. E. 870, 30 Am. St. Rep. 678.

Bridge.—A railroad company is bound to
use due care in keeping a. bridge' over a high-
way in proper repair, so as not to injure per-

sons going along the highway, as by the fall

of a brick from the bridge. Kearney r. Lon-
don, etc., E. Co., L. R. 5 Q. B. 411, 39 L. J.

Q. B. 200, 22 L. T. Rep. N. S. 886, 18 Wkly.
Rep. 1000 [affirmed in L. R. 6 Q. B. 759, 40
L. T. Rep. N. S. 285, 24 L. T. Rep. N. S.

913, 20 Wkly. Rep. 24].
Fences.— The provisions of a railroad act

imposing upon railroad companies the duty
of erecting and maintaining fences on the
sides of railroads do not apply to fences for i

the protection of persons traveling on a high-
way. Ditchett V. Spuyten Duyvil, etc., R.
Co., 67 N. Y. 425 ; Ryan v. Rochester, etc., R.
Co., 9 How. Pr. (N. Y.) 453. But where a,

railroad company voluntarily constructs a
fence, it is under the duty of maintaining the
fence strong and safe enough to resist such
forces and conditions as could reasonably have
been foreseen; although it is not bound to
construct and maintain a fence sufficiently

strong to provide against a contingency aris-

ing by reason of a crowd of trespassers com-
ing on the property inclosed and pushing the
fence over. Grogan v. Pennsylvania R. Co.,

213 Pa. St. 340, 62 Atl. 924, holding that in

such a case a railroad company is not liable

to a person walking on the street on whom
the fence is pushed, although some of the
trespassers were employees of the railroad.

70. St. Louis, etc., R. Co. v. Neely, 63 Ark.
636, 40 S. W. 130, 37 L. E. A. 616; Beatty
t: Central Iowa R. Co., 58 Iowa 242, 12 N. W.
332.

Illustrations.— Thus a person on a street

or highway near a railroad track has been
held to be entitled to recover for injuries

caused by being struck by a piece of ice kicked

by a brakeman from the platform of a passing

caboose {Willis i-. Maysville, etc., R. Co., 119

Ky. 949, 85 S. W. 716, 27 Ky. L. Rep. 459) ;

for an injury resulting from the negligence

of the company's servants in Icnocking off nuts

and bolts from the rails of its track ( Chesa-

peake, etc., R. Co. V. Bercaw, 65 S. W. 434, 23

Ky. L. Rep. 1509) ; or for an injury caused

by the explosion by a train of a torpedo placed

on the track contrary to the rules of the com-

[X, 6, 1]

pany (Illinois Cent. R. Co. V. Sehultz, 87
Miss. 321, 39 So. 1005).
Where the right of way is parallel with and

adjoining a public street the company is not
bound to use the same care in running trains

over such right of way as if the track lay in

the street itself, although the track is used
by the public habitually as a footway. Mc-
Vey.u. Chesapeake, etc., E. Co., 46 W. Va..

Ill, 32 S. E..1012.
Unloading cars.—^A railroad compauny whose

line occupies a public street is liable for its

failure to use reasonable means and exercise
reasonable care. in the unloading of its: cars

to avoid injuring, a person passing along the
street. St. Louis Southwestern E. Co. v.

Underwood, 74 Ark. 61 Q, 80 S. W. 804.

The. construction of a. barbed i wire fence-

on its own land near a road, is not unlawful,

and hence the railroad company is not liable

for injuries sustained by one aocidemtally

riding into it. Bishop, f. Gulf, etc., R. Co.,

(Tex. Civ.. App. 1903) 75. S. W. 1086.

Knowledge of company.-^— 'V^Tiere articles

are, thrown from a train' by railroad em-
ployees, it is not necessary, in an action

against the company for injuries, to show that

the railroad company knew of such fact or

that it was done by its direction; but it is

sufficient to show by reasonable inference that

the servant was acting within the scope of his

authority. Willis v. Maysville, etc., R. Co.,

119 Ky. 949, 85 S. W. 716, 27 Ky. L. Rep.
459. That the officers or agents of a railroad

company have knowledge of the existence of a
custom of its employees on returning at night

from their work, to throw off into the high-

way pieces of wood and timber to be carried

to their homes, while not of itself sufficient

to charge the company with negligence as a

matter of law, is yet such proof of negligence

as to make it a question for the jury.

Fletcher v. Baltimore, etc., R. Co., 168 U. S.

135, 18 S. Ct. 35, 42 L. ed. 411.

71. Wabash, etc., R. Co. v. Peyton, 106

111. 534, 46 Am. Rep. 705; West Virginia

Cent., etc., E. Co. v. State, 96 Md. 652, 54

Atl. 669, 61 L. R. A. 574.

The emission from a locomotive of a cinder

larger than could escape from an engine in

proper condition is prima facie evidence of

negligence rendering the company liable to a

person in a neighboring house whose eye is

struck and destroyed by the cinder. Tex-

arkana, etc., R. Co. r. O'Kelleher, 21 Tex.

Civ. App. 96,'51 S. W. 54.

Under Nev. Comp. Laws, § 988, subd. 10,

the power of railroad companies " to erect

and maintain all necessary and convenient

buildings, stationSi depots, and fixtures and

machinery for the accommodation and use of

their passengers, freight, and business," etc.,

does not protect the company in such a use
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prevent injuring persons on adjacent highways or premises ordinarily arises

only after it has become aware of the person's presence and peril; '^ and the

company ordinarily is under no duty to keep a lookout for persons on adjacent

premises," or for travelers on an adjacent highway/'' particularly where the high-

way is not a pubUc thoroughfare.'^ Where a railroad company's charter requires

the location of its road with respect to a certain turnpike to be approved by com-
missioners, the company is hable for injuries received by a traveler on the turnpike

by the construction of the road, if such approval was procured by fraud.'"

2. By Derailment of Trains. Where the trains or cars of a railroad company
are derailed through its negligence, and run on to adjacent premises causing

injuries to persons thereon, the company is liable therefor," unless the injured

party was guilty of contributory neghgence; '* but not where the injury was
caused by unavoidable accident. '^

3. By Frightening Animals *"— a. In General. Where a railway and highway

of a steam "whistle in its shops as to frighten
horaes and thereby injure others. Powell v.

Nevada, etc., R. Co., 28 Nev. 40, 78 Pac.
978.

72. Alabama Great Southern R. Co. v. Ful-
ton, 144 Ala. 332, 39 So. 282.

73. Louisville, etc., R. Co. v. Penrod, 108
Ky. 172, 56 S. W. 1, 22 Ky. L. Rep. 73.

74. Southern R. Co. v. Flynt, 2 Ga. App.
162, 58 S. E. 374; Louisville, etc., R. Co. v.

McCandless, 123 Ky. 121, 93 S. W. 1041, 29
Ky. L. Rep. 563; Louisville, etc., R. Co. v.

Smith, 107 Ky. 178, 53 S. W. 269, 21 Ky. L.

Rep. 857; Lamb v. Old Colony R. Co., 140
Mass. 79, 2 N. E. 932, 54 Am. Rep. 449;
Hargis v. St. Louis, etc., R. Co., 75 Tex. 19,

12 S. W. 953 ; Gulf, etc., R. Co. v. Hord, 39
Tex. Civ. App. 319, 87 S. W. 848; Houston,
etc., R. Co. V. Carruth, (Tex. Civ. App. 1899)
50 S. W. 1036; Fares v. Rio Grande Western
R. Co., 28 Utah 132, 77 Pac. 230. But see

St. Louis, etc., R. Co. v. Lewis, 60 Ark. 409,
30 S. W. 765, 1135.

75. Alabama Great Southern R. Co. v. Ful-
ton, 144 Ala. 332, 39 So. 282.

76. Durand v. New Haven, etc., Co., 42
Conn. 211.

77. Kentucky.— Illinois Cent. R. Co. v.

Watson, 117 Ky. 374, 78 S. W. 175, 2.3 Ky.
L. Rep. 1360 [distinguishing Holland v.

Sparks, 92 Ga. 753, 18 S. E. 990].
Louisiana.— Lane v. Illinois Cent. R. Co.,

43 La. Ann. 833, 9 So. 560.

Maryland.— West Virginia Cent., etc., R.
Co. V. State, 96 Md. 652, 54 Atl. 069, 61

L. R. A. 574.

Michigan.— Black v. Michigan Cent. R.
Co., 146' Mich. 568, 109 N. W. 1052.

Minnesota.— Mahan v. Union Depot R.,

etc., Co., 34 Minn. 29, 24 N. W. 293.

Missouri.— Harper v. St. Louis Merchants'

Bridge Terminal Co., 187 Mo. 575, 86 S. W.
99 (holding that where a rear brakeman on

a freight train was stationed on the Bide_ of

the rear ear his duty to give a warning
signal on the derailment of a car did not re-

quire that he remain on the car in a position

pf danger and apply the brakes in order to

shorten the stop after derailment) ;
Walsh

V. Missouri Pac. R. Co., 102 Mo. 582, 14 S. W.
873, 15 S. W. 757.

New Jersey.— Tuttle f. Atlantic City R.

Co., 66 N. J. L. 327, 49 Atl. 450, 88 Am. St.

Rep. 491, 54 L. R. A. 582, holding that where
a woman seeing a car which had been de-

railed coming out of the limits of a freight

yard and across a public street at great speed
toward the place where she was standing
ran for safety and fell, injuring herself, she

Was entitled to recover damages for such
injury.

Pennsylvania.— See Ewing v. Pittsburgh,

etc., R. Co., 147 Pa. St. 40, 23 Atl. 340, 30
Am. St. Rep. 709, 14 L. R. A. 666, holding,

however, that the injured party in such case

is not entitled to recover for fright alone not
resulting from or accompanied by some phys-
ical injury to the person.
The failure of a railroad company to keep'

its cars on its right of way is itself negli-

gence and one injured need not show that
there had been antecedent negligence pro-,

ducing the ultimate negligent act. West
Virginia Cent., etc.. R. Co. v. State, 96 Md.
052, 54 Atl. 669, 61 L. R. A. 574.
The absence of a watchman from a crossing

is immaterial in an action for the negligent
death of one standing near a railroad right
of way caused by the derailment of a train
where deceased was not on a crossing and
the absence of the watchman had nothing to

do with his injury. Illinois Cent. R. Co. v.

Watson, 117 Ky. 374, 78 S. W. 175, 25 Ky. L.

Rep. 1360.
Excessive speed.— Where the injury to

deceased was caused by cars jumping from
the track and demolishing the house in which
he was sleeping, and it appears that the train

was running in violation of the city ordi-

nance, at a speed of * fifteen or twenty miles

an hour, the jury is warranted in finding

that the injury was due to the excessive

speed of the train. Walsh v. Missouri Pac
R. Co., 102 Mo. 582, 14 S. W. 873, 15 S. W.
757.

78. Lane p. Illinois Cent. R. Co., 43 La.
Ann. 833, 9 So. 560.

79. West Virginia Cent., etc., R. Co. v.

State, 96 Md. 852, 54 Atl. 669, 61 L. R. A.
574.

80. Frightening animals at crossings see

supra, X, F, 4.

Injuries to animals frightened see infra, X,
H, 2.

[X, G, 3, a]
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are parallel and near together, a traveler on the highway and the railroad's serv-

ants should each regard the probabihties of the other using their respective
places of travel near the same place at the same time, and should each use reason-
able care according to the situation in managing their respective vehicles.*' Ordi-
narily it is not incumbent upon the servants of the railroad company to keep a
lookout for teams near the track and to operate the train so as not to frighten

them,*^ although the circumstances may be such as to require such employees to

keep a lookout; ^ nor are they obhged to keep the trains so under control that they
can be stopped if a team is found at a point of danger on such highway." But
on the other hand the company has a right to expect that persons in control of

a team will exercise care in approaching the railroad tracks and will not unneces-
sarily stop near them, and therefore is not required to take steps to provide against
the failure to do so.^ A railroad company is not liable therefore for injuries

caused by horses upon a street, highway, or other premises near a railroad track
becoming frightened at the ordinary appearance and movements of a train or

cars under prudent and careful management. '° But it is liable where the fright

81. Brown t. Missouri Pac. R. Co., 89 Mo.
App. 192; Johnson !;. Texas, etc., R. Co.,

(Tex. Civ. App. 1907) 100 S. W. 206, hold-
ing that where, in an action for injuries to
a traveler in consequence of her horse be-
coming frightened by an approaching train,
the evidence shows that the passenger did
not make any attempt to discover whether
any train was in sight before going on a
crossing and passing on to a road parallel to
the track and near it, the fact that a clump
of trees had been allowed to grow upon the
right of way near the crossing which might
have obstructed the view of the track is

immaterial as the presence of the trees did
not operate as a contributing cause to the
accident.

82. Chicago, etc., R. Co. ». Stickman, 95
111. App. 4; Louisville, etc., R. Co. v. JIc-

Candless, 123 Ky. 121, 93 S. W. 1041, 29 Ky.
L. Rep. 563 ; Louisville, etc., R. Co. v. Penrod,
108 Ky. 172, 56 S. W. 1, 22 Ky. L. Rep. 73;
LouisviUe, etc., R. Co. r. Smith, 107 Ky. 178,
53 S. W. 269, 21 Ky. L. Rep. 857 (holding
that the fact that the servants in charge of
an engine might by the exercise of ordinary
care have discovered that a team on a high-
way parallel with the railroad had become
frightened by the sounding of the whistle for

a crossing does not make the company liable

for injuries resulting from the failure to sub-
stitute the ringing of the bell for the further
blowing of the whistle) ; Lamb r. Old Colony
R. Co.. 140 Mass. 79, 2 N. E. 932, 54 Am.
Rep. 449 ; Hargis t. St. Louis, etc., R. Co., 75
Tex. 19, 12 S. W. 953; Gulf, etc., R. Co. v.

Hord, 39 Tex. Civ. App. 319, 87 S. W. 848;
Houston, etc., R. Co. v. Carrutli, (Tex. Civ.

App. 1899) 50 S. W. 1036; Fares r. Rio
Grande Western R. Co., 28 Utah 132, 77 Pac.
230.

83. Feeney v. Wabash R. Co., 123 Mo. App.
420, 99 S. W. 477 ; Johnson v. Texas, etc., R.

Co., (Tex. Civ. App. 1907) 100 S. W. 206
(holding that if the circumstances required
the engineer in the exercise of ordinary care

to keep a lookout for danger to persons
traveling on the highway and he failed to do
so and the accident was the proximate cause
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thereof, the railroad is liable unless the
traveler was guilty of contributory negli-

gence) ; Missouri, etc., R. Co. v. Belew, 26
Tex. Civ. App. 8, 62 S. W. 99 (holding that
where the road had been used by the public
for ten years and was so situated that the
engineer could have seen plaintiflF in time to

have lessened the speed and noise of the train
and probably prevented the accident, it was
negligence on the part of defendant not to

see plaintiff and check its train in time to
prevent the accident.

On streets.— It cannot be said as a matter
of law that persons operating a locomotive
are under no duty to keep a lookout for
teams on a street close to and parallel with
the railroad so as not to frighten them
by excessive speed and unnecessary whistling.
Missouri, etc., R. Co. ;;. Sanders, 42 Tex. Civ.

App. 545, 94 S. W. 149. Thus it has been
held that where a railroad has its tracks in

a street, it is the duty of the trainmen in
charge of an engine thereon getting up steam
by the use of a blower to be on the lookout
for danger to travelers and to stop the noise

when it becomes obvious that control of

horses is being lost by reason of fright caused
thereby. Feeney r. Wabash R. Co., 123 Mo.
App. 420, 99 S.'W. 477.

84. Fares r. Rio Grande Western R. Co., 28
Utah 132, 77 Pac. 230.

85. Hargis v. St. Louis, etc., R. Co., 75
Tex. 19, 12 S. W. 953.

86. California.— Hahn v. Southern Pac. R.
Co., 51 Cal. 605.

Connfciiciit.— Bailey v. Hartford, etc., R.
Co., 56 Conn. 444, 16 Atl. 234.

Georgia.— Brunswick, etc., R. Co. v. Hood-
enpyle, 129 Ga. 174, 58 S. E. 705.

7oico.— Beatty v. Central Iowa R. Co., 58
Iowa 242, 12 N. W. 332.

Missouri.— Brown t;. Missouri Pac. R. Co.,

89 Mo. App. 192.

Xeiraska.— Clinebell v. Chicago, etc., R.
Co.. 77 Nebr. 538, 110 N. W. 347, 77 Xebr.
542, 111 N. W. 577; Hendricks v. Freemont,
etc., R. Co., 67 Nebr. 120, 93 X. W. 141.

yorth Carolina.— Everett v. Richmond,
etc., R. Co., 121 N. C. 519, 27 S. E. 991.
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and consequent injury is caused by some negligent or unnecessary act or omission
on the part of the company/' as where it fails to use all reasonable means at

hand, such as abating noise, or stopping engines, if practicable to do so, which
a man of ordinary prudence would use to allay the fright of the animal after

seeing it and Icnowing or having reason to believe that it would become frightened

or unmanageable and cause the injury,'* or where the acts of the servants causing

the fright are wanton or malicious.*'*

b. By Smoke, Noise, and Escape of Steam. In accordance with the above

Utah.— Fares v. Eio Grande Western R.
Co., 28 Utah 132, 77 Pac. 230, holding that a
railroad company is not liable to trav-
elers whose horses become frightened by tlie

appearance of its engines or trains if the
same are operated prudently and without un-
necessary noise or wilful disregard for the
traveler's perilous position, after it has been
discovered by the servants of the company.

Wisconsin.— Walters v. Chicago, etc., E.
Co., 104 Wis. 251, 80 N. W. 451 [^overruling

so far as inconsistent Ransom v. Chicago,
etc., R. Co., 62 Wis. 178, 22 N. W. 147, 51
Am. Rep. 718]; Dewey v. Chicago, etc., R.
Co., 99 Wis. 455, 75 N. W. 74.

England.— Simkin v. London, etc., R. Co.,

21 Q. B. D. 453, 53 J. P. 85, 59 L. T. Rep.
N. S. 797.

See 41 Cent. Dig. tit. " RaUroads," § 1241.

Degree of care.—^An engineer is not re-

quired to stop his engine merely because he
sees a person driving up a street parallel
•with the track; and if the horse appears to
be gentle and there is nothing to indicate
that it wiJl get frightened and collide with
the cars, and the engineer manages the train
with such care and prudence as a reasonably
prudent man would observe under the cir-

cumstances, the railroad companv is not lia-

ble. Gulf, etc., R. Co. V. Hodges" 76 Tex. 90,
13 S. W. 64.

Relative to travelers on adjacent highways
when the crossing law is not applicable, rail-

road companies are under no duty to travelers
to regulate the speed of trains to prevent
horses from becoming frightened at the sight
of moving trains and roise produced thereby
and are not liable for injuries resulting from
horses becoming frightened at their trains
and the noises usual and incident to tlie run-
ning of the same. Southern R. Co. v. Flynt,
2 Ga. App. 162, 58 S. E. 374.
The moving of a freight car by gravity on

a track running along a street in charge of a
brakeman at a slow rate of speed ia not neg-
ligence so as to give a cause of action in

favor of a person riding along a street paral-

lel with tiie moving car, whose horses are
frightened and run away. Everett t. Great
Northern R. Co., 100 Minn. 309, 111 N. W.
281, 9 L. R. A. N. S. 703.

87. Hudson v. Louisville, etc., R. Co., 14
Bush (Ky.) 303; Brown v. Missouri Pac. R.
Co., 89 Mo. App. 192; Canadian Pac. R. Co.

V. Lawson, Cass. Dig. (Can.) 729.

Where a bridge company operates trains

on one side of its bridge and the other is

used by it as a toll highway for persons on
foot and in vehicles, it is the duty of its

servants in charge of trains to keep a look-

out for teams oii the bridge and, in the event
that they are discovered to have become so
frightened as to become unmanageable, to

cause no more noise than is necessary under
tlie circumstances; greater care being re-

quired in such a case than is required as to

persons driving on an ordinary highway
parallel with the railroad. Kentucky, etc..

Bridge Co. v. Montgomery, 67 S. W. 1008,

68 S. W. 1097, 24 Ky. L. Rep. 167, 57
L. R. A. 781.

Leaving the carcass of an animal killed by
the railroad company in the highway so as

to frighten teams passing it is negligence for

which the railroad company is liable.

Baxter v. Chicago, etc., R. Co., 87 Iowa 488,
54 N. W. 350.

88. Alabama.—Alabama Great Southern R.
Co. V. Fulton, 144 Ala. 332, 39 So. 282.
Arkansas.— Choctaw v. Coker, 77 Ark. 174,

90 S. W. 999.
Georgia.— Brunswick, etc., R. Co. ;;. Hood-

enpyle, 129 Ga. 174, 58 S. E. 705; Southern
R. Co. V. Flynt, 2 Ga. App. 162, 58 S. E.
374.

Kentucky.— Louisville, etc., R. Co. v. Pen-
rod, 108 Ky. 172, 56 S. W. 1, 22 Ky. L. Rep.
73; Kentucky, etc., Bridge Co. v. Montgom-
ery, 67 S. W. 1008, 68 S. W. 1097, 24 Ky. L.
Rep. 167, 57 L. R. A. 781.

Missouri.— Moore v. Kansas City, etc., R.
Co., 126 Mo. 265, 29 S. W. 9; Feeney v. Wa-
bash R. Co., 123 Mo. App. 420, 99 S. W. 477,
holding that persons in charge of a locomo-
tive on a track in a street getting up steam
by the use of a blower causing a loud and
continuous noise are negligent in failing to

use reasonable care to ascertain the perilous
position of a team frightened by the noise

and to make reasonable eflforts to avoid the

accident, and that the railroad company is

liable for the injuries from the runaway
caused thereby, notwithstanding the negli-

gense of the occupants of the vehicle in get-

ting into the perilous position.

Texas.— Johnson v. Texas, etc., R. Co., (Civ.

App. 1907) 100 S. W. 206 (holding that
operatives of a train who discover the peril

of a person driving along a road parallel to

the railroad track and from fifteen to twenty-
five feet distant, due to her horse becoming
frightened by the train, must do everything
in their power consistent with the safety of

the train to atop it or decrease its apeed and
avoid the danger of increaaing the fright of

the horse) ; Houston, etc., R. Co. v. Carruth,

(Civ. App. 1899) 50 S. W. 1036.

See 41 Cent. Dig. tit. " Railroads," § 1241.

89. Oxford Lake Line v. Stedham, 101 Ala.

376, 13 So. 553.

[X, G, 3, b]
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rule, a railroad company ordinarily is not liable for personal injuries caused by
horses or teams on adjacent streets, highways, or other premises becoming fright-

ened at the usual noises,'" smoke, °^ or escaping steam "^ necessarily incident to
the operation of trains iu an ordinarily careful and proper manner. But where the
employees in charge of the train or cars know of or have reason to anticipate the
frightening of teams in close proximity to the track,'' the railroad company is liable

if such employees cause an unusual and unnecessary discharge or escape of steam,'*

90. Arkansas.— Cfiocta;", etc., R. Co. v.

Coker, 77 -^ik. 174, 90 S. W. 999.
California.— Hahn o. Southern Pac. R. Co.,

51 Gal. 605.

r-- Georgia.— Brunswick, etc., R. Co. v. Hood-
enpyle, 129 Ga. 174, 58 S. E. 705; Chalkley
V. Georgia Cent. R. Co., 120 Ga. 683, 48 S. E.
194; Georgia Cent. R. Co. v. Black, 114 Ga.
389, 40 S. E. 247 (noises made from falling
timbers with which a car on defendant's track
was being loaded) ; Coleman v. Wrightsville,
etc., R. Co., 114 Ga. 386, 40 S. E. 247;
Whistenant v. Southern States Portland Ce-
ment Co., 2 Ga. App. 598, 59 S. E. 920.

Illinois.— Chicago, etc., R. Co. e. Stickman,
95 111. App. 4.

Kentucky.—• Louisville, etc., R. Co. v. Pen-
rod, 108 Kv. 172. 56 S. W. 1, 22 Ky. L. Rep.
73; Ohio Valley R. Co. v. Young, 39 S. W.
415, 19 Ky. L. Rep. 158.

Massachusetts.— Lamb v. Old Colony R.
Co., 140 Mass. 79, 2 X. E. 932, 54 Am. Rep.
449.

Michigan.— Foster v. East Jordan Lumber
Co., 141 Mich. 316, 104 N. W. 617.
North Carolina.— Everett v. Richmond, etc.,

R. Co., 121 N. C. 519, 27 S. E. 991.
Pennsylvania.— Ryan ('. Pennsylvania R.

Co., 132 Pa. St. 304, 19 Atl. 81.

Utah.— Fares v. Rio Grande Western R.
Co., 28 Utah 132, 77 Pac. 230.

Wisconsin.— Walters v. Chicago, etc., R.
Co., 104 Wis. 251, 80 N. W. 451; Dewey
V. Chicago, etc., R. Co., 99 Wis. 455, 75 N. W.
74.

See 41 Cent. Dig. tit. " Railroads," § 1242.
91. Leavitt v. Terre Haute, etc., R. Co., 5

Ind. App. 513, 31 N. E. 860, 32 N. E. 866;
Lamb v. Old Colony R. Co., 140 Mass. 79, 2
W. E. 932, 54 Am. Rep. 449; Webb v. Phila-
delphia, etc., R. Co., 202 Pa. St. 511, 52
Atl. 5.

92. Alaiama.— Oxford Lake Line r. Sted-
ham, 101 Ala. 376, 13 So. 553, steam allowed
to escape in order to slow up.

California.— Hahn v. Southern Pac. R. Co.,

51 Cal. 605.

Georgia.— Coleman v. Wrightsville, etc., R.
Co., 114 Ga. 386, 40 S. E. 247.
Kansas.— Gulp v. Atchison, etc., R. Co., 17

Kan. 475.

Massachusetts.— Howard v. Union Freight
R. Co., 156 Mass. 159, 30 N. E. 479.

Neiraslai.— Omaha, etc., R. Co. v. Clark,
35 Nebr. 867, 53 N. W. 970, 23 L. R. A. 504,
39 Nebr. 65, 57 N. W. 545.

Pennsylvania.—-Webb v. Philadelphia, etc.,

R. Co., 202 Pa. St. 511, 52 Atl. 5.

Texas.— St. John v. St. Louis Southwestern
R. Co., (Civ. App. 1904) 79 S. W. 603.

See 41 Cent. Dig. tit. "Railroads," § 1242.
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Permitting steam to escape from an auto-
matic safety valve attached to a locomotive,
frightening a horse, is not negligence render-
ing the company liable for injuries received
by one thrown from the vehicle, where it

appears that the use of the safety valve is

necessary for the safety of the locomotive and
that there is no practicable method of reduc-
ing the pressure on the valve. Louisville,

etc., R. Co. V. Schmidt, 134 Ind. 16, 33 N. E.
774.

93. Alabama Great Western R. Co. c. Ful-
ton, 144 Ala. 332, 39 So. 282 ; Choctaw, etc.,

R. Co. f. Coker, 76 Ark. 174, 90 S. W. 999
(holding that a railroad company is liable

for damages occasioned by the failure of the
train operatives on discovering that a horse
attached to a plow is frightened and attempt-
ing to run away to refrain from doing any
unnecessary or wanton act which would in-

crease the fright or danger) ; Louisville, etc.,

R. Co. V. Penrod, 108 Ky. 172, 56 S. W. 1, 22
Kv. L. Rep. 73 ; Gulf, etc., R. Co. v. Hord, 39

Tex. Civ. App. 319, 87 S. W. 848; Ft. Worth,
etc., R. Co. V. Partin, 33 Tex. Civ. App. 173,

76 S. W. 236 (holding that it is the duty of

railroad employees to exercise ordinary care

not to frighten teams by unnecessary noise,

notwithstanding they have no actual knowl-
edge of the proximity of the teams) ; Texas,
etc., R. Co. V. Kennedy, 29 Tex. Civ. App. 94, 69
S. W. 227 (holding that the trainmen's duty
toward an approaching rider will not be af-

fected by the fact that they did not perceive

the peril occasioned by their negligence in

opening cylinder cocks) ; Missouri, etc., R.
Co. V. Traub, 19 Tex. Civ. App. 125, 47 S. W.
282 (holding that where the employees of a,

railroad company in control of an engine

near a thoroughfare negligently permit it

to pop off steam and make an unusual
noise, knowing that teams may be frightened

thereby, the owner of a team so frightened

may recover from the company for resulting

damages, although the employees did not see

the team )

.

94. Arkansas.— St. Louis, etc., R. Co. v.

Lewis, 60 Ark. 409, 30 S. W. 765, 1135.

Georgia.— Coleman r. Wrightsville, etc., R.

Co., 114 Ga. 386, 40 S. E. 247.

Illinois.—^Terre Haute, etc., R. Co. v. Doyle,

56 III. App. 78.

Missouri.— Brown v. Missouri Pac. R. Co.,

89 Mo. App. 192.

Nebraska.— Omaha, etc., R. Co. v. Clark,

35 Nebr. 867, 53 N. W. 970, 23 L. R. A. 504,

39 Nebr. 65, 57 N. W. 545, holding that

where a locomotive engineer in a city where

teams are constantly passing needlessly opens

a valve of his engine and permits the steam

to escape whereby plaintiff's horses are fright-
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or cause other unusual and unnecessary noises reasonably calculated to frighten

horses of ordinary gentleness; °^ or where such employees needlessly and neg-

ligently make such noises as are usually incident to the operation of the train,
°°

providing the party injured was himself free from contributory negligence. °'

It is also liable where the noise or escaping steam is recklessly or wantonly caused

by the employees."'

e. By Signals From Trains. The mere sounding of a whistle, bell, or other

signal in close proximity to horses, whereby they become frightened and cause

the injury complained of, is not of itself negligence,"' even though they are given

imnecessarily.' Thus a railroad company ordinarily is not Uable for injuries

caused by teams on adjacent highways or premises becoming frightened at the
usual or statutory signals given in an ordinarily careful and proper manner,^

ened and run away doing him injury, the
company is liable.

Texas.—> Texas, etc., R. Co. v. Kennedy, 29
Tex. Civ. App. 94, 69 S. W. 227 (holding that
it is the duty of trainmen operating an engine
along a track running parallel to a road to

refrain from unnecessarily opening cylinder

cocks of an engine so as to frighten the horse
of an approaching rider if a prudent person
could have anticipated the result; and that
the trainmen's duty is not confined to the shut-
ting off of the escape of the steam after they
have discovered that the opening of cylinder

cocks has frightened horses) ; Missouri, etc.,

R. Co. V. Traub, 19 Tex. Civ. App. 125, 47
S. W. 282 ; Texas, etc., R. Co. v. Syfan, ( Civ.

App. 1897) 43 S. W. 551.

Virginia.— Petersburg R. Co. v. Hite, 81
Va. 767.

See 41 Cent. Dig. tit. " Railroads," § 1242.

Although a parallel public highway is on
the railroad's right of way which has not
been condemned for a public road, such fact

will not relieve the railroad company from
liability for injuries caused by its servants
in permitting a sudden escape of steam and
frightening plaintiff's horses, if it has been
used as » public highway without protest on
the part of the company. Brown v. Missouri
Pac. R. Co., 89 Mo. App. 192.

An intention of the servants to frighten
the team is not necessary to the company's
liability where such servants permit a sudden
escape of steam just as plaintiff is opposite

the engine thereby frightening his team.
Brown v. Missouri Pac. R. Co., 89 Mo. App.
192.

It is negligence as a matter of law to un-
necessarily let off steam in close proximity
to a team. Toledo, etc., R. Co. v. Crittenden,

42 111. App. 469.

95. Alabama.—Alabama Great Southern R.

Co. V. Fulton, 144 Ala. 332, 39 So. 282.

Arkansas.— Choctaw, etc., R. Co. v. Coker,

76 Ark. 174, 90 S. W. 999.

Georgia.— Brunswick, etc., R. Co. v. Hood-
enpyle, 129 Ga. 174, 58 S. B. 705; Chalkley

V. Georgia Cent. R. Co., 120 Ga. 683, 48 S. E.

194.

Kansas.— Culp v. Atchison, etc., R. Co., 17

Kan. 475.

Michigan.— Foster v. East Jordan Lumber
Co., 141 Mich. 316, 10 1 N. W. 617.

Texas.— Gulf, etc., R. Co. v. Hord, 39 Tex.

Civ. App. 319, 87 S. W. 848.

See 41 Cent. Dig. tit. "Railroads," § 1242.

That the noise was unnecessary is not suffi-

cient, but it must have been made under such
circumstances as to show a neglect to exercise

that degree of care which a reasonably pru-
dent man would have exercised. Omaha, etc.,

R. Co. V. Brady, 39 Nebr. 27, 57 N. W.
767.

96. Petersburg R. Co. v. Hite, 81 Va. 767.

Whether such noises are needlessly or neg-
ligently made depends upon the circumstances
of the particular case. Petersburg R. Co. v.

Hite, 81 Va. 767.

97. Omaha, etc., R. Co. v. Clark, 35 Nebr.
867, 53 N. W. 970, 23 L. R. A. 504, 39 Nebr.
65, 57 N. W. 545. And see infra, X, G, 4.

98. Oxford Lake Line v. Stedham, 101 Ala.

376, 13 So. 553; Everett v. Richmond, etc., R.
Co., 121 N. C. 519, 27 S. E. 991.

99. Cincinnati, etc., R. Co. v. Gaines, 104
Ind. 526, 4 N. E. 34, 5 N. E. 746, 54 Am.
Rep. 334; Hudson v. Louisville, etc., R. Co.,

14 Bush (Ky.) 303; Webb v. Philadelphia,
etc., R. Co., 202 Pa. St. 511, 52 Atl. 5; St.

John ;:. St. Louis Southwestern R. Co., (Tex.
Civ. App. 1904) 79 S. W. 603, holding that
the facts that the injury was caused by rea-

son of a team becoming frightened at the
whistle or escaping steam from a locomotive
incident to starting a train up a heavy grade,
and the engineer, at the time of starting the
engine saw neither plaintiff nor the team,
are insufficient to establish negligence on the
part of the railroad company.

1. Toledo, etc., R. Co. v. Crittenden, 42 111.

App. 469.

2. Arkansas.— Choctaw, etc., R. Co. v.

Coker, 77 Ark. 174, 90 S. W. 999; St. Louis,
etc., R. Co. V. Lewis, 60 Ark. 409, 30 S. W.
765, 1135.

Connecticut.— Bailey v. Hartford, etc., R.
Co., 56 Conn. 444, 16' Atl. 234, holding also
that the fact that the engineer did not begin
to blow his whistle as far back as the law
required and that plaintiff, if it had been
so blown, would have been warned of the
approach of the train in time to have waited
in a safe place for it to pass, is not negli-

gence.
Illinois.— Illinois Cent. R. Co. v. Schmitt,

100 111. App. 490.
Kansas.— Atchison, etc., R. Co. v. Walken-

shaw, 71 Kan. 742, 81 Pac. 463.

Minnesota.— Gendreau v. Minneapolis, etc.,

R. Co., 99 Minn. 38, 108 N. W. 814.

[X. G, 3, e]
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particularly where the engineer had no knowledge of or reason to apprehend
the presence of teams before the signal was given.^ But where the circumstances
attending the giving of the signal are such that a prudent regard for the rights
of others forbids it, the giving of such signal may constitute actionable negUgence
on the part of the railroad company,* as where, at the time, the engineer knows
or has reason to apprehend that teams are near and are frightened or Ukely to
become frightened and cause injury if the signal is given or continued,^ unless

it was necessary to do so to avoid some other danger which could not have been
otherwise prevented; * and this has been held true even in respect to the giving

of statutory signals where they can be omitted consistently with the engineer's

duties.' The company will also be liable if signals of an unusual nature are given,*

or if the whistle is sounded wantonly or maliciously.* A mere omission to give

'North Carolina.—^Everett v. Richmond, etc.,

E. Co., 121 N. C. 519, 27 S. E. 991.
Pennsylvania.— Philadelphia, etc., R. Co. v.

Stinger, 78 Pa. St. 219; Fouhy v. Pennsyl-
vania R. Co., 1 Pa. Gas. 377, 2 Atl. 536.

See 41 Cent. Dig. tit. "Railroads," § 1243.
Whistling " ofi brakes " in the proper op-

eration of a train when it is known that a
team is about two hundred feet away on an
adjacent highway is not negligence unless the
engineer should have known from the conduct
of the team at the time and its proximity
that the whistle would probably frighten it

and lead to injury of the people in the vehi-

cle. Ochiltree v. Chicago, etc., R. Co., 93
Iowa 628, 62 N. W. 7, 96 Iowa 246, 64 N. W.
788.

3. Atchison, etc., R. Co. v. Walkenshaw,
71 Kan. 742, 81 Pac. 463; Louisville, etc., R.
Co. V. McCandless, 123 Ky. 121, 93 S. W.
1041, 29 Ky. L. Rep. 563.

4. Cincinnati, etc., R. Co. v. Gaines, 104
Ind. 526, 4 N. E. 34, 5 N. E. 746, 54 Am. Rep.
334; Hudson );. Louisville, etc., E. Co., 14

Bush (Ky.) 303; Flynn ;;. Boston, etc., R.
Co., 169 Mass. 305, 47 N. E. 1012.

5. Choctaw, etc., R. Co. v. Coker, 77 Ark.
174, 90 S. W. 999; Akridge r. Atlanta, etc.,

R. Co., 90 Ga. 232, 16 S. E. 81; Rogers v.

Baltimore, etc., R. Co., 150 Ind. 397, 49 N. E.
453 (holding that a railroad company is liable

for frightening horses by unnecessarily blow-
ing its whistles in the populous parts of a

citv) ; Hargis v. St. Louis, etc., R. Co., 75 Tex.

19,'l2 S. W. 953; Puppovich t. Galveston, etc.,

R. Co., (Tex. Civ. App. 1907) 99 S. W. 1143;
Ft. Worth, etc., R. Co. v. Partin, 33 Tex. Civ.

App. 173, 76 S. W. 236 (holding also that it

is not requisite to a recovery in such case

that the signal should have been sounded both
wantonly and wilfully )

.

Substitution of bell for whistle.— Under a
statute requiring either the whistle to be
sounded or the bell to be rung in approaching

a public crossing, the ringing of the bell

should be substituted for the further blowing
of the whistle after it becomes apparent to

the servants on the engine that a team on
the highway has become frightened. Louis-

ville, etc., R. Co. r. Smith, 107 Ky. 178, 53

S. W. 269, 21 Ky. L. Rep. 857.

6. Puppovich V. Galveston, etc., R. Co.,

(Tex. Civ. App. 1907) 99 S. W. 1143.

7. Louisville, etc., R. Co. v. Stanger, (Ind.

App. 1892) 32 N". E. 209 (holding that where
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an engineer in approaching a point where it

is his duty to sound the whistle under a
statute observes near by a man struggling
with a team, and can see from the surround-
ings that sounding the whistle will render
the team unmanageable and greatly endanger
life, it is his duty to desist until the danger
point is past or to stop his train); Louisville,

etc., R. Co. V. McCandless, 123 Ky. 121, 93
S. W. 1041, 29 Ky. L. Rep. 563; St. Louis
Southwestern R. Co. c. Kilman, 39 Tex. Civ.

App. 107, 86 S. W. 1050 (holding that where
an engineer sees that the horse of a traveler

on a road adjacent to the right of way and
near the public crossing will be frightened

by the blowing of the engine whistle for the
crossing, and that the traveler will prob-

ably be injured unless he desists from
blowing the whistle, and he can do so

consistently with his duties, and with-
out damage to the railroad company, it is

his duty to refrain for a reasonable time
from blowing the whistle notwithstanding
Rev. St. (1895) art. 4507, requiring the
whistle to be blown for the crossing) ; Gulf,

etc., R. Co. f. Spence, (Tex. Civ. App. 1895)
32 S. W. 329.

8. Brown r. Missouri Pac. R. Co., 89 Mo.
App. 192.

9. Georgia.— Georgia R. Co. v. Newsome,
60 Ga. 492.

Illinois.— Chicago, etc., R. Co. v. Dickson,
63 111. 151, 14 Am. Rep. 114, holding that
where the servants of a railroad company,
while in the discharge of their duties, un-
necessarily sound the whistle of the locomo-
tive while passing a team on a highway run-
ning parallel with the tracks for the wanton
and malicious purpose of frightening such
team, the railroad company is liable for in-

juries resulting from the team becoming
frightened and running away.

l^ortJi Carolina.— Brendle r. Spencer, 125
N. C. 474, 34 S. E. 634, holding that a rail-

road company is liable where the whistle is

blown at an unusual place for the purpose'of
frightening horses which are being watered
in a stream at one side.

Texas.— Hargis v. St. Louis, etc., R. Co.,

75 Tex. 19, 12 S. W. 953.

United States.— Texas, etc., R. Co. v. Sco-

ville, 62 Fed. 730, 10 C. C. A. 479, 27 L. R. A.
179, holding that the wanton and malicious
use of a steam whistle by servants of a rail-

road company in charge of a locomotive while
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signals or warning is not negligence,'" except where the company has reasonable
grounds to apprehend that teams on a highway near the track will become
frightened by the passing train and cause injury if the party in charge of such
team is not warned in time to get his team under control or to a place of safety.*'

In some jurisdictions it is held that the omission to give a statutory signal for

a crossing is not negligence as to travelers with teams on adjacent highways or
premises not intending to use the crossing, although their horses are frightened
and cause injury by reason of such omission.'^ In other jurisdictions, however,
such statutory signals are held to be for the benefit of all persons who may be
exposed to danger by an approaching engine, and their omission is neghgence
if thereby teams are frightened by the passing train and cause injury."

d. By Standing Cars, Engines, or Otlier Obstacles. A railroad company may
also be liable for resulting injuries where it negligently permits cars or engines,"
or other objects or obstacles reasonably calculated to frighten horses, to stand
or remain on its right of way in an exposed position near a highway for an unrea-
sonable length of time,'^ whereby horses are frightened and the injuries complained

it is in use is an act within the scope of
their employment so as to charge the company
with liability for an injury caused thereby.

See 41 Cent. Dig. tit. " Railroads," § 1243.
10. Southern R. Co. v. Flynt, 2 Ga. App.

162, 58 S. E. 374 (holding that railroads
are not required, where the crossing law does
not apply, to give any warning signals to
travelers on the adjacent highway of the
approach of the train) ; Fares ;;. Rio Grande
Western R. Co., 28 Utai 132, 77 Pac. 230
(holding this to be true where plaintiff testi-

fies that the engine was in plain view and
that he saw it when it started and that the
sounding of the bell or whistle might have
added to the fright of his horses )

.

11. Hudson V. Louisville, etc., E. Co., 14
Bush (Ky.) 303.

12. Illinois.— Williams v. Chicago, etc., E.
Co., 135 111. 491, 26 N. E. 661, 25 Am. St.

Rep. 397, 11 L. R. A. 352 [affirming 32 111.

App. 339] (holding that the negligent omis-
sion to whistle or ring a bell when approach-
ing a crossing as recjuired by Rev. St. (1889)
c. 114, § 54, does not render the company
liable to a farmer who is plowing in his field

near the crossing and who is injured through
his horses taking fright at the train, since

the statutory requirement is only intended to

benefit travelers on the highway) ; Louisville,

etc., R. Co. V. Lee, 47 111. App. 384 (person
driving on a highway parallel with the track
and not intending to cross the same )

.

Indiana.—New York, etc., R. Co. v. Martin,
35 Ind. App. 669, 72 N. E. 654, holding that

a railroad company is not liable under Burns
Rev. St. (1901) §§ ,5307, 5308, to a person
who was approaching a railroad crossing

without intending to cross, when his horse

was frightened by the approach of a train

without giving the signals for the crossing.

Kansas.— St. Louis, etc., R. Co. v. Morri-

son, 73 Kan. 265, 85 Pac. 295.

Minnesota.— Everett v. Great Northern R.

Co., 100 Minn. 309, 111 N. W. 281, 9 L.R.A.
N. S. 703.

Missouri.— Melton v. St. Louis, etc., R. Co.,

99 Mo. App. 282, 73 S. W. 231.

ifew York.— Lampman v. New York Cent.,

etc., R. Co., 72 N. Y. App. Div. 363, 76 N. Y.

[73]

Suppl. 492 [affirmed in 179 N. Y. 536, 71

N. E. 1132].
Tennessee.— East Tennessee, etc., R. Co. v.

Feathers, 10 Lea 103.

See 41 Cent. Dig. tit. " Railroads," § 1243.
That the place where the horse was fright-

ened was one of peculiar danger because the
road was confined in a narrow lane by a
barbed wire fence paralleling the roadway
does not make the railroad company liable

where a horse is frightened after the driver

has passed through a private subway under
the track by the approach of a train giving
no signals. St. Louis, etc., R. Co. v. Morri-
son, 73 Kan. 265, 85 Pac. 29.5.

13. Mitchell v. Union Terminal R. Co., 122
Iowa 237, 97 N. W. 1112; Louisville, etc., R.
Co. V. Penrod, 108 Ky. 172, 56 S. W. 1^ 22
Ky. L. Rep. 73 (holding that the failure to

give signals of the approach of trains to

street crossings in cities is negligence not
only as to persons about to use the crossings,

but as to persons in charge of teams on adja-
cent premises) ; Louisville, etc., R. Co. v.

Davis, 96 S. W. 533, 29 Ky. L. Rep. 846;
Johnson v. Texas, etc, R. Co., (Tex. Civ.

App. 1907) 100 S. W. 206; Ransom v. Chi-
cago, etc., R. Co., 62 Wis. 178, 22 N. W. 147,
51 Am. Rep. 718. See also Grand Trunk R.
Co. D. Sibbald, 20 Can. Sup. Ct. 259 ; Vanwart
V. New Brunswick R. Co., 27 N. Brunsw. 59.

14. Atchison, etc., R. Co. v. Morrow, 4 Kan.
App. 199, 45 Pac. 956 (holding that a railroad

company is liable to a traveler riding a horse
of ordinary gentleness which takes fright at
a iand-car loaded with tools, buckets, and
coats at the side of the track within the
margin of the highway near the traveled road
in such a position as to be manifestly calcu-

lated to frighten horses of ordinary gentle-

ness) ; Russian v. Milwaukee, etc., R. Co., 56
Wis. 325, 14 N. W. 452 (holding that the
leaving of a car on a switch track within the
limits of a street and near to the traveled
part thereof for several days shows negli-

gence on the part of the railroad company
so as to render it liable for the frightening
of horses thereby )

.

15. Delaware.— Kyne v. Wilmington, etc.,

R. Co., 8 Houst. 185, 14 Atl. 922.

[X, G, 3, d]
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of are caused. But it is not negligence if such cars or objects are not left so near
the highway as to frighten an ordinarily gentle and quiet horse passing on the
highway,'" or if they are not allowed to remain there for an unreasonable length
of time."

4. Contributory Negligence.'* To warrant a recovery for injuries received
by a person on an adjacent street, highway, or other premises through the negU-
gence of a railroad company, the injured party himself must have been exer-

cising ordinary care and prudence at the time for his own safety." Thus if a
traveler on a street or highway who is injured by his team becoming frightened

at the operation of a train or cars fails to exercise such care and prudence as

would have been exercised by men of ordinary prudence under the circumstances,

whereby his injuries result, he is guilty of contributory negligence precluding a

recoveiy.^" It is the duty of such a traveler to exercise reasonable care and pru-

Illinois.— Chicago, etc., E. Co. v. Scranton,
78 111. App. 230, holding that in an action
against a railroad company for a death
caused by the fright of deceased's team when
it approached a cow killed by a train, the
jury should consider the time of day when the
cow was killed and the time when the accident
occurred and that the company knew that
the body of the cow was deposited in the place
alleged.

Iowa.— Baxter v. Chicago, etc., E. Co., 87
Iowa 488, 54 N. W. 350.

Maine.— Witham v. Bangor, etc., E. Co.,

96 Me. 326, 52 Atl. 764.
Pennsylvania.— Pittsburgh Southern R. Co.

V. Taylor, 104 Pa. St. 306, 49 Am. Eep. 580.
The maintenance of a mail crane in or near

a highway which from its appearance when a
mail bag is hung on it is calculated to frighten
horses of ordinary gentleness driven on the
highway, and does so, injurying the driver,

is negligence. Cleghorn v. Alabama Western
E. Co., 134 Ala. 601, 33 So. 10, 60 L. E. A.
269.

16. Kyne v. Wilmington, etc., E. Co., 8
Houst. (Del.) 185, 14 Atl. 922.

17. Howard v. Union Freight E. Co., 156
Mass. 159, 30 N. E. 479, holding that the
fact that a dummy engine is left standing at
one place in the street for half an hour where
it frightened plaintiff's horse is no evidence
of negligence, since it might have been neces-

sary in the transaction of the owner's busi-

ness.

Leaving culvert pipe for four days on a
railroad company's right of way and within
seventeen feet of the highway, such pipe being
intended to be used in a culvert for a bridge, is

not an unreasonable length of time in view
of the nature of the repairs and the regular

use of defendant's road for public uee, so as to

render the railroad company liable where
a horse is frightened thereby. Witham f.

Bangor, etc., R. Co., 96 Me. 326, 52 Atl. 764.

18. As affecting liability for injuries to

animals see infra, X, H, 10.

19. Willis V. Maysville, etc., E. Co., 119

Ky. 949, 85 S. W. 716, 27 Ky. L. Eep. 459,

holding that where a boy standing on a
street

'
is injured by being struck by a

piece of ice kicked by a brakeman from the

platform of a passing caboose, the boy is not

guilty of contributory negligence because of

his position near the train.
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20. Alabama.—Alabama Great Southern E.
Co. V. Fulton, 144 Ala. 332, 39 So. 282, in get-

ting out of vehicle.

Arkansas.— St. Louis, etc., E. Co. v. Neely,
63 Ark. 636, 40 S. W. 130, 37 L. R. A.
616.

Colorado.—Colorado Midland E. Co. v. Eob-
bins, 30 Colo. 449, 71 Pac. 371, holding that
where plaintiff alighted from his wagon which
he was driving on a street encumbered by
railroad tracks as soon as he saw a traiii

approaching and took the horses by the head
and endeavored to turn them into a cross
street and could have done so had not the

train been running at an excessive rate of

speed, a finding that he was not guilty of con-
tributory negligence was proper.

loxca.— Beatty v. Iowa Cent. E. Co., 58
Iowa 242, 12 N. W. 332.

Maryland.— Cowen v. Watson, 91 Md. 344.
46 Atl. 996.

Missouri.— Prewitt v. Missouri, etc., E.
Co., 134 Mo. 615, 36 S. W. 667.

Texas.— Gulf, etc., E. Co. v. Box, 81 Tex.
670, 17 S. W. 375; Texas, etc., E. Co. r

Kennedy, 29 Tex. Ciy. App. 94, 69 S. W.
227; Texas, etc., E. Co. v. Hamilton, (Civ.

App. 1901) 66 S. W. 797, holding that evi-

dence that decedent's mule was of average
docility; that it manifested some signs of

unea"sine8s when it discovered the train, but
was controlled by its rider until the unusual
noises just opposite it; and that the saddle

turned when it jumped out of the road, but it

did not appear that the saddle was defectively

fastened, does not show contributory negli-

gence as a matter of law on decedent's part
in failing to dismount.

Wisconsin.— Bussian v. Milwaukee, etc., R.
Co., 56 Wis. 325, 14 N. W. 452.

See 41 Cent. Dig. tit. " Eailroads," § 129 IVa.
One who places himself in a street beside a

railroad track at a point where the cars could

not pass without a collision, knowing his

peril, is guilty of contributory negligence and
cannot recover, whatever be the negligence of

the company operating the line. Ferguson
V. Philadelphia Traction Co., 20 Phila. (Pa.)

249.

Acts in emergencies.— The fact that the

driver of a horse which is frightened by
the act of defendant makes a mistake of

judgment will not relieve defendant from
liability. Feeney c. Wabash E. Co., 123 Mo.
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dence in keeping his team in hand so as to control it on the approach of a train/'

and in looking and hstening for approaching trains before taking his team in close

proximity to the track.^^ If he unnecessarily drives or stops his team in a position

of danger, knowing that trains are Ukely to pass and that his horses are afraid of

the cars/^ or leaves his team unhitched in close proximity to the railroad track
at a time when trains are Ukely to pass/* and afterward, when they become fright-

ened, attempts to rescue or control them,^^ he is guilty of contributory negligence

precluding a recovery, except where the fright is caused by some wanton or wilful

act on the part of the railroad company.^*
5. Proximate Cause of Injury. To render a railroad company liable for

injuries to a person on an adjacent highway or other premises, it is also essential

that the proximate cause of the injuries must have been the company's negU-
gence in the derailment of the train or car which caused the injury,^' or in case of

injuries by frightening teams, the negligence complained of in causing the horse
or team to become frightened;^' and conversely to preclude a recovery on the

App. 420, 99 S. W. 477; Lowery v. Manhattan
E. Co., 99 N. Y. 158, 1 N. E. 608, 52 Am.
Eep. 12.

Where a bridge company operates a rail-

road and a toll highway bridge, persons using
the highway part of the bridge are charged
with notice of the right of the bridge com-
pany in operating its trains over the bridge,
to make all usual and reasonable noises inci-

dent thereto, and they must act for their own
safety with reference to such right. Ken-
tucky, etc.. Bridge Co. t'. Montgomery, 67
S. W. 1008, 68 S. W. 1097, 24 Ky. L. Kep.
167, 57 L. R. A. 781.

81. Brown v. Missouri Pac. E. Co., 89 Mo.
App. 192.

22. Cowen v. Watson, 91 Md. 344, 46 Atl.

996; Yazoo, etc., R. Co. v. Eakin, 79 Miss.
Y35, 31 So. 414; Richmond, etc., R. Co. v.

Yeamans, 86 Va. 860, 12 S. E. 946.
Reliance on signals or other warnings.—

Where a driver, injured by the frightening
of his team by an approaching train while
he was loading his wagon at the curb, looked
for trains on stopping at the curb, he is

not guilty of contributory negligence as a
matter of law, in failing to keep a constant
lookout, he having a right to rely on the
trainmen sounding a warning signal on ap-
proaching the street crossing near such point.

Mitchell r. Union Terminal R. Co., 122 Iowa
237, 97 N. W. 1112.

23. Moore v. Kansas City, etc., Rapid Tran-
sit R. Co., 126 Mo. 265, 29 S. W. 9 (holding
that one driving along a street beside railroad
tracks thereon, with knowledge that a train

is likely to pass and that his horses are

afraid of cars, cannot recover for injuries

caused by the frightening of the horses;

where he had an opportunity to lead them to

a safe distance and failed to do so) ; Phila-

delphia, etc., R. Co. V. Stinger, 78 Pa. St. 219
(holding that one who drives an unbroken
and vicious horse which is easily frightened

by locomotives along a public road run-

ning parallel with a railroad track does

so at his peril and if he is injured by his

horse taking fright at a passing train, he

cannot recover from the railroad company) ;

Hargis i'. St. Louis, etc., R. Co., 75 Tex. 19,

12 S. W. 953.

24. Deville v. Southern Pac. E. Co., 50
Cal. 383; Louisville, etc., R. Co. v. Penrod,
108 Ky. 172, 56 S. W. 1, 22 Ky. L. Rep. 73^
McManamee i>. Missouri Pac. E. Co., 135 Mo.
440, 37 S. W. 119; Gray v. Second Avenue R.
Co., 65 N. Y. 561 [affirming 34 N. Y. Super.
Ct. 519]. Compare Mitchell v. Union Ter-

minal E. Co., 122 Iowa 237, 97 N. W. 1112
(holding that, where the driver of a wagoa
looked for trains on stopping at the curb, he
is not guilty of contributory negligence as a
matter of law because for a brief moment
after descending from the wagon he laid down
the reins without taking the precaution to

tie his horses) ; Wasmer v. Delaware, etc., R.
Co., 80 N. Y. 212, 36 Am. Eep. 608.

25. Deville v. Southern Pac. R. Co., 50 Cal.

383; McManamee v. Missouri Pac. R. Co., 135
Mo. 440, 37 S. W. 119. But see Mitchell r.

Union Terminal R. Co., 122 Iowa 237, 97
N. W. 1112; Wasmer v. Delaware, etc., E.
Co., 80 N. Y. 212, 36 Am. Rep. 608.

26. Texas, etc., R. Co. v. Syfan. (Tex. Civ.
App. 1897) 43 S. W. 551, holding that the
fact that the party injured improvidently
drove his horse in a private lane near a
railroad track while an engine was approach-
ing does not prevent a recovery where the
horse was frightened by the intentional blow-
ing off of steam by the engineer.

27. Chicago, etc., R. Co. v. Hunerberg, 16
111. App. 387.

28. Douglas v. East Tennessee, etc., E. Co.,

88 Ga. 282, 14 S. E. 616 (holding that where
the cause of the fright is the headlight of the
engine and not the speed of the train, the
failure of the engineer to comply with the
statute by blowing the whistle and checking
the train will not render the railroad company
liable for the injury) ; Louisville, etc., E. Co.
V. Stanger, (Ind. App. 1892) 32 N. E. 209;
Coy )'. Utica, etc., R. Co., 23 Barb. (N. Y.)

643 ; Pittsburgh, etc., R. Co. c. Hood, 94 Fed.
618, 36 C. C. A. 423.

Negligence in delaying an engine in a street

for an unreasonable length of time is the
proximate cause of an injury occurring by
reason of plaintiff's team becoming frightened

while passing the engine by the escape of

steam therefrom. Andrews v. Mason City,

etc., R. Co., 77 Iowa 669. 42 N. W. 513.

[X, G, 5]
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ground of the injured party's negligence, such negUgence must have been the
proximate cause of the injury.^^

6, Actions — a. Pleading. The genera.1 rules governing pleading in civil

actions/" particularly in actions for negUgence/* apply in actions for injuries

to persons on adjacent highways or other premises by a raUroad company's neg-
ligence in the derailment of its train or cars/^ or in frightening horses or teams.^'

Thus in an action for injuries caused by horses becoming frightened at the opera-

tion of a railroad, the complaint should allege facts sufficient to show negligence

on the part of defendant by reason of which the horses became frightened,^'

and to show a direct connection between such negUgence and the injury com-
plained of.^

Escape of steam.— Where a horse is fright-

ened by steam negligently permitted to escape
and runs on a, pile of sewer pipes lying near
by in the street and thereby injures plaintifiF,

the negligence in permitting the escape of the

steam- is the proximate cause of the injury
and not the pile of sewer pipes. Chicago,
etc., R. Co. V. Bailey, 66 Kan. 115, 71 Pac.
246.

That the noise arising from the use of a
blower in getting up steam in a locomotive
was what frightened a team of horses iinally

causing them to become unmanageable when
opposite the standing engine is sufficiently

shown by evidence that they were well broken
and accustomed to be driven close to engines

and cars. Feeney v. Wabash E. Co., 123 Mo.
App. 420, 90 S. W. 477.

Excessive speed.— Where horses become
frightened by the approach of a train run-
ning at an excessive rate of speed and blow-

ing oil steam by reason of which plaintiflf

is injured, and plaintiif when he saw the

train approaching endeavored to turn the

team into another street, and could have done
so if the train had been running at the pre-

scribed speed, the excessive speed is the prox-

imate cause of the injury. Colorado Mid-
land E. Co. w. Robbins,' 30 Colo. 449, 71 Pac.
371.

29. Hord v. Gulf, etc., R. Co., 33 Tex. Civ.

App. 163, 76 S. W. 227, holding that where
the death of an intestate by being thrown
from his buggy is caused by his horse becom-
ing frightened by the puffing and blowing off

of steam from defendant's locomotive, and
there is evidence that such puffing and blow-
ing occurred after intestate had gotten con-

trol of his horse, his previous negligence, if

any, in getting into the buggy is not the
proximate cause of his death and therefore

will not preclude a recovery.

30. See, generally. Pleading, 31 Cyc. 1.

31. See, generally, Kegugence; 29 Cyc.
565.

32. See Chicago Terminal Transfer E. Co.
». Vandenberg, 164 Ind. 470, 73 N. E. 990.

33. See Cooper u. Charleston, etc., R. Co,
65 S. C. 214, 43 S. E. 682, holding that a
complaint alleging that while plaintiff was
driving near a place where defendant's track
and a trestle crosses the highway defendant
ran one of its trains without any warning
of its approach, on such trestle frightening
plaintiff's mule to her injury, states a cause
of action for negligence at common law and
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not a cause of action for failure to give

statutory signals.

Complaint held sufficient to charge wilful

injury in frightening horses see Indianapolis
Union R. Co. v. Boettcher, 131 Ind. 82, 28
N. E. 551.

Complaint held insufficient to charge wan-
ton wrong in frightening plaintiff's mule
which he was driving see Alabama Great
Southern R. Co. v. Fulton, 150 Ala. 300, 43
So. 832.

34. See Gulf, etc., R. Co. v. Hodges, 76
Tex. 90, 13 S. W. 64.

Complaint held sufficient to show negli-

gence on the part of defendant in frightening

horses see Brunswick, etc., R. Co. v. Hooden-
pyle, 129 Ga. 174, 58 S. E. 705; Indianapolis
Union R. Co. v. Boettcher, 131 Ind. 82, 28
N. E. 551; Evansville, etc.. R. Co. v. Crist,

116 Ind. 446, 19 N. E. 31(), 9 Am. St. Rep.
865, 2 L. R. A. 450. Thus a complaint is

sufficient which alleges that plaintiff's mule
was frightened at the unnecessary noise of

defendant's train near a highway and " owing
to the negligence of the defendant's employees
rimning and managing said cars." Oxford
Lake Line Co. v. Stedham, 101 Ala. 376, 13

So. 553. So a complaint alleging that death
was caused by the negligent and unnecessary
sounding of a locomotive's whistle which
frightened deceased's horses is good on de-

murrer. Chicago, etc., R. Co. v. Cummings,
24 Ind. App. 192, 53 N. E. 1026. So an alle-

gation that defendant " negligently, wrong-
fully and unlawfully" blew off steam from
its engine whereby plaintiff's horsep were
frightened and ran away causing the injury
complained of implies that steam was blown
off needlessly and unnecessarily and where
no objection is made to the petition by de-

murrer will be sufficient after verdict. Omaha,
etc., R. Co. V. Clark, 35 Nebr. 867, 53 N. W.
970, 23 L. R. A. 504.

Complaint held insufficient see Levin v.

Memphis, etc., R. Co., 109 Ala. 332, 19 So.

395. Thus a declaration which avers that
defendant " carelessly, improperly, and reck-

lessly" operated its hand-car with a noisy,

disorderly, and boisterous crew, whereby
plaintiff's horse was frightened and she was
injured, is insufficient, if the various acts

complained of are stated and these do not
separately or as a whole show negligence.

MeCerrin v. Alabama, etc., R. Co., 72 Miss.

1013, 18 So. 420.

35. Dugan r. St. Paul, etc., R. Co., 40
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b. Evidence. The rules of evidence governing in civil cases generally ^* apply
to the presumptions and burden of proof/' and to the admissibihty/^ and weight
and sufficiency''"' of evidence in an action for injuries to persons on adjacent
highways or other premises.

Minn. 544, 42 N. W. 538, complaint held suffi-

cient to show on its face that the wrongful
act of defendant in negligently, wantonly,
and recklessly causing the whistle of its loco-

motive to be blown off near a team of horses,

etc., was the proximate cause of the injury
complained of.

36. See, generally. Evidence, 16 Cyo. 821.

37. See Chicago, etc., E,. Co. v. Hunerberg,
16 111. App. 387 (evidence in an action for in-

juries by derailment of car held prima facie

to show negligence on the part of defend-

ant) ; Butler V. Easton, etc., E. Co., 74
N. J. L. 245, 65 Atl. 872 (holding that where
the complaint alleges that defendant negli-

gently permitted a certain locomotive engine
and tender to stand upon a public highway,
which locomotive and tender were of great
size and unusual color and shape, such as
was naturally calculated to frighten horses

of ordinary gentleness, plaintiff is required
to prove that the engine and tender were of

great and unusual size, and of unusual color

and shape, so as to be naturally calculated to
frighten horses of ordinary gentleness) ;

Fares v. Eio Grande Western R. Co., 28 Utah
132, 77 Pac. 230 (holding that where plain-

tiff, suing for personal injuries, alleges that
the railroad company was negligent in the
construction and operation of its railroad so
close to a highway that a team could not
pass in safety hut offers no proof to sustain
the allegations, it will be assumed that the
railroad was lawfully constructed at such
point).
Under an Arkansas statute, Sandels & H.

Dig. § 6349, making railroads " responsible

for all damages to persons and property done
or caused by the running of trains in this

state " the fact that a person in a street is

injured by the falling upon him of a door
from a car in a moving train is prima faxiie

evidence of negligence on the part of the
railroad company. St. Louis, etc., E. Co. v.

Neely, 63 Ark. 636, 40 S. W. 130, 37 L. E. A.
616.

38. See Illinois Cent. E. Co. «. Watson, 117
Ky. 374, 78 S. W. 175, 25 Ky. L. Eep. 1300,

holding that in an action for a negligent

death caused by the derailment of a, train,

evidence as to what the witness thought in

regard to the possibility of stopping the train

sooner or as to a statement by the engineer
which was not a statement of any fact is

inadmissible.
For the purpose of showing the gentleness

of the horse which had become frightened at
escaping steam and caused the injuj'y, it is

admissible to show that the horse had been
used since the accident and had acted prop-

erly. Indianapolis, etc., E. Co. v. Boettcher,

131 Ind. 82, 28 N. E. 551.

Evidence that other horses were frightened

by the noise of escaping steam from a locomo-

tive is admissible on the question as to

whether such noise is liable to frighten horses.

Gordon i\ Boston, etc., E. Co., 58 N. H.
396.

An ordinance fdrbidding the letting ofi of

steam unnecessarily from an engine within
the city limits is admissible in an action for

injuries received by a horse taking fright

from escaping steam from an engine. Chi-

cago Great Western R. Co. c. Bailey, 66 Kan.
115, 71 Pac. 246.

A statute requiring signals to be given by
a railroad train approaching a crossing is

not admissible for defendant in an action

against the company for damages caused by
frightening a team on an adjacent highway,

it being the duty of the court to instruct the

jury as to the law. Louisville, etc., E. Co.

V. Smith, 107 Ky. 178, 53 S. W. 269, 21 Ky.
L. Rep. 857.
Temperament of horse.— Where in an ac-

tion against a railroad company for injuries

to a traveler on a highway running parallel to

the track and near thereto in consequence of

her horse becoming frightened by an ap-

proaching train, there is evidence that the

horse shortly before had been frightened by
another train, testimony of a witness as to

the temperament of the horse and that he
was afraid of trains is admissible as cor-

roborative evidence. Johnson v. Texas, etc.,

E. Co., (Tex. Civ. App. 1907) 100 S. W.
206.

39. Evidence held sufficient: To warrant a
verdict for plaintiff in an action for injuries

received by reason of a team becoming fright-

ened at escaping steam (Houston, etc., R.
Co. V. Taylor, 20 Tex. Civ. App. 654, 49 S. W.
1055), or at negligent whistling (Texas, etc.,

E. Co. V. Hamilton, (Tex. Civ. App. 1901)
66 S. W. 797). To sustain. a finding that
steam was emitted at the time and that de-

fendant was negligent in regard thereto.

Chicago, etc., R. Co. v. Jones, 39 Tex. Civ.

App. 480, 88 S. W. 445. To show that the

engineer saw plaintiff in the highway and
that he knew or should have known that the

whistle would endanger her. Ft. Worth, etc.,

E. Co. V. Partin, 33 Tex. Civ. App. 173, 76
S. W. 236.

Evidence held insufficient: To sustain a
finding of negligence in an action for in-

juries alleged to have been caused by the

sounding of a whistle and frightening horses

near the track. Gendreau v. Minneapolis,

etc., E. Co., 99 Minn. 38, 108 N. \V. 814.

To sustain a judgment for plaintiff in an ac-

tion for injuries received by the fright of

plaintiff's team at the operation of a train

on defendant's road. Clinebell v. Chicago,

etc., E. Co., 77 Nebr. 538, 542, 110 N.- W.
347, lU N. W. 577. To establish that de-

fendant by the exercise of ordinary care could
have stopped the train in time to have
avoided striking deceased, in an action for

the death of a licensee caused by the swing-
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1158 [33 Cye.J RAILROAD'S

e. Questions Fop Court and For Jury. The general rules governing in civil

cases that questions of law are for the court/" and questions of fact for the
juiy/' apply in actions against railroad companies for injuries to persons on a
street, highway, or private premises near the track.^^ Thus, where in an
action for injuries caused by frightened horses, the evidence is sufficient to go to

the jury, but is disputed or is such that reasonable minds might arrive at different

conclusions therefrom, it is a question for the jury whether the fright was in fact

caused by an act or omission on the part of the railroad company,^^ and whether
or not such act or omission was negligence," such as whether or not, under the

circumstances, the sounding of the whistle,^^ allowing steam to escape,^" permitting

engines, cars, or other obstacles to stand an imreasonable length of time in a position

where they might naturally frighten horses on streets or highways,^' or failing

to give warning of the train's approach,^' whereby a horse or team was frightened,

was negligence; and whether or not due care was used by the party injured

to avoid the injury.^" So in accordance with the above rule it is ordinarily a ques-

ing around of a derailed car. Harper v. St.

Louis Merchants' Bridge Terminal Co., 187

jSIo. 575, 86 S. W. 99.

A violation of a city ordinance limiting the
speed of trains passing through the city is

evidence of negligence in an action for in-

juries by a derailment of a train and its

collision with a building near the track.

Mahau v. Union Depot, etc., Co., 34 Minn.
29, 24 N. W. 293.
40. See, generally, Tbial.
41. See, generally, Tbial.
42. See Reyner v. Kansas City, etc., R.

Co., 86 Mo. App. 521, holding that where an
injury complained of was caused by plain-

tiff's team taking fright while on a traveled

way parallel to defendant's road and running
away across the track, colliding with an
engine of whose approach plaintiff had knowl-
edge, and it does not appear that the engi-

neer saw the team in time to avert the acci-

dent, it is error to refuse to direct a verdict

for defendant.
43. Feeney v. Wabash R. Co., 123 Mo. App.

420, 99 S. W. 477 (holding that whether the

trainmen in charge of an engine and a car in

a street could by the exercise of reasonable
care have discovered the peril of persons with
a team in time to have avoided the accident

by stopping the noise of the engine is a
question for the jury under the evidence) ;

St. Louis Southwestern R. Co. v. Everett,

40 Tex. Civ. App. 285, 89 S. W. 457 (holding

that in an action for injuries alleged to have
been caused by plaintiff's horses becoming
frightened at a hand-car, the question

whether it was the car that frightened them
was for the jury).

44. Chicago, etc., R. Co. v. Scranton, 78
111. App. 230, holding that it is a question

for the jury whether the killing of a cow and
permitting her to remain near the track for

several hours thereby frightening decedent's

horse was negligence.

Evidence held sufdcient to take the ques-

tion of defendant's negligence in frightening

horses and causing the injury to the jury see

Kentucky, etc., Bridge Co. v. Montgomery, 67

8. W. 1008, 68 S. W. 1097, 24 Ky. L. Rep.

167, 57 L. R. A. 781; Gibbs v. Chicago, etc.,

R. Co., 20 Minn. 427, 4 N. W. 819; Dunn f.
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Wilmington, etc., R. Co., 124 N. C. 252, 32

S. E. 711.

Lookout.— WTiether operatives of a train

with knowledge that a public highway runs
parallel with the track at a distance there-

from of from fifteen to twenty-five feet are

required by the exercise of ordinary care to

keep a lookout for dangers to persons using

the highway in consequence of their horses

becoming frightened at trains is for the jury.

Johnson v. Texas, etc., R. Co., (Tex. Civ.

App. 1907) 100 S. W. 206.

45. Arkansas.— Weil r. St. Louis South-

western R. Co., 64 Ark. 535, 43 S. W.
967.

Minnesota.— Gibbs r. Chicago, etc., R. Co.,

26 Minn. 427, 4 N. ^Y. 819.

New Hampshire.— Walker r. Boston, etc.,

R. Co., 64 N. H. 414, 13 Atl. 649.

New Jersey.— Mumma r. Easton, etc., R.

Co., 73 N. J. L. 653, 65 Atl. 208.

Pennsylvania.— Lett v. Frankford, etc.,

Pass. R. Co., 159 Pa. St. 471, 28 Atl. 299.

Texas.— Puppovich v. Galveston, etc., R.

Co., (Civ. App. 1907) 99 S. W. 1143.

46. Foster v. East Jordan Liunber Co.,

141 Mich. 316, 104 N. W. 617 (holding that

whether a railroad company placing its loco-

motive near a traveled street is guilty of

actionable negligence in unnecessarily allow-

ing steam to escape therefrom thereby fright-

ening the horse of a traveler and causing it

to run away is for the jury) ; Dunn v.

Wilmington, etc., R. Co., 124 N. C. 252, 32

S. E. 711.

47. Dunn v. Wilmington, etc., R. Co., 124

N. C. 252, 32 S. E. 711.

48. Hudson v. Louisville, etc., R. Co., 14
Bush (Ky.) 303.

49. Chicago, etc., E. Co. v. Steckman, 224
111. 500, 79 N. E. 602 [affirming 125 111. App.

299] (holding that in an action for injuries

to the driver of a team which became fright-

ened by whistling and escaping steam from
defendant's engine, whether the driver was
negligent in driving the team w^hile seated

on a packing box loaded on the front of his

wagon without any chance to brace himself

is a question for the jury) ; Walker l\ Bos-
ton, etc., E. Co., 64 N. H. 414, 30 Atl. 649;
Stamm v. Southern R. Co., 1 Abb. N. Cas.
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laon for the jury as to whether or not defendant was negligent in regard to the

derailment of the train or car which caused the injury complained of.^°

d. Instructions. The instructions in an action against a railroad company
for injuries to persons on highways or on private premises near the railroad com-
pany's tracks are governed by the rules appUcable to instructions in civil cases

generally.*' In accordance with such rules, the instructions should clearly and
accurately state the law of the case with respect to defendant's negligence/^ or the

injured party's contributory negligence.^' Such instructions must be apphcable to

the pleadings and issues,^* and to the evidence; ^* and should not be confusing or

(N. Y.) 438; Louisville, etc., R. Co. V. Mor-
ley, 86 Fed. 240, 30 C. C. A. 6.

50. Illinois Cent. R. Co. v. Watson, 117

Ky. 374, 78 S. W. 175, 25 Ky. L. Rep. 1360
(peremptory instruction for defendant held

properly refused) ; Mahan v. Union Depot
Street R., etc., Co., 34 Minn. 29, 24 N. W.
293 (holding that there was evidence of sub-

stantial negligence on the part of defendant
which should have been submitted to the
jury).

51. See, generally, Trial.
52. Alabama Great Southern R. Co. v. Ful-

ton, 144 Ala. 332, 43 So. 832 (holding that
where, in an action for injuries to a traveler

in consequence of his mule becoming fright-

ened by a train, the evidence established

without dispxite that the engineer who alone
had charge of the train did not see the mule
until it had become frightened, the court
erred in refusing to charge that there could

be Bo recovery under a count alleging that
the engineer unnecessarily caused steam to

escape from the engine or the whistle thereof

to be sounded and thereby frightened the ani-

mal, etc.). See also Akridge v. Atlanta, etc.,

R. Co., 90 Ga. 232, 16 S. E. 81 (holding that,

although an action for injuries resulting

from plaintiff's horse being frightened by a
whistle may be subject to some exception to

a general rule of law, the court in charging
a jury may state the general rule to enable
the jury to understand and properly apply
the exception) : Chicago, etc., R. Co. v. Stick-

man, 95 111. App. 4 (holding that, in an
action for injuries occasioned by plaintiff's

team taking fright by a passing train, it is

error to instruct the jury to determine
whether the engineer saw plaintiff or by the
exercise of ordinary care could have seen him
and his team on the highway and within a
short distance of the track, without explana-

tion as to the engineer's duty under the cir-

cumstances) ; Chicago, etc., R. Co. v. Scran-

ton, 78 111. App. 230 (holding that in an
action for death caused by the fright of de-

ceased's team when it approached a cow
killed by defendant's train, it is error to

charge that giving notice to defendant of the

killing of the cow was unnecessary if its

agents in exercising ordinary care should
have known that the cow was killed, as the
instruction failed to state the element of time
to justify an implication of notice).

53. Chicago, etc., R. Co. v. Scranton, 78
111. App. 230 (holding that in an action for

death caused by the fright of deceased's team,
it is error to charge that there can be no re-

covery if deceased's negligence " caused " his

death, as merely contributory negligence pre-

cludes a recovery) ; Yazoo, etc., R. Co. v.

Eakin, 79 Miss. 735, 31 So. 414 (holding that

a requested instruction that if plaintiff's own
negligence contributed to her injury she could
not recover unless the disaster occurred be-

cause defendant's employees " knowingly or
intentionally" did something or refrained

from some duty, should have been given with-

out the interpolation of the words " or negli-

gently").
An instruction that if decedent knew that

a train was approaching in time to have taken
such action to avoid injury as a person of

ordinary prudence would have done and
failed to do so and such failure contributed

to the injury the company is not liable is a
sufficient charge on contributory negligence

in the absence of other correct charges asked
by defendant. Texas, etc., R. Co. v. Hamil-
ton, (Tex. Civ. App. 1901) 66 S. W. 797.

A charge requiring a verdict for defendant
regardless of whether the acts of negligence

on the part of the party injured caused or

contributed to the injury is erroneous and
properly refused. Texas, etc., R. Co. v. Ham-
ilton, (Tex. Civ. App. 1901) 66 S. W. 797.

54. Southern R. Co. v. Hill, 125 Ga. 354,

54 S. B. 113 (holding that where plaintiff

contends that his team was frightened and
caused to run away by the negligence and
wanton acts of defendant's engineer, an in-

struction for defendant designating the oc-

currence as " an accident " is properly re-

fused) ; Chalkley v. Georgia Cent. R. Co., 120

Ga. 683, 48 S. E. 194 (instruction held erro-

neous as to defendant's negligence in blow-
ing the whistle).

55. See Colorado Midland R. Co. v. Rob-
bins, 30 Colo. 449, 71 Pac. 371; Southern R.
Co. V. Hill, 125 Ga. 354, 54 S. E. 113 (charge

as to punitive damages held supported by
the evidence) ; Akridge v. Atlanta, etc., R.

Co., 90 Ga. 232, 16 .S. E. SI (holding that in

an action for injuries alleged to have been
caused by an engineer sounding the whistle
and frightening a horse, there being no direct

evidence of plaintiff's want of skill or that
the horse was vicious, and no circumstances
from which the facts were fairly inferable,

it is error to charge the jury that if " the

sole and real cause of plaintiff's injury was
the wild, vicious, and refractory disposition

of the horse he drove, and the plaintiff's in-

ability to control him, or the plaintiff's want
of care or skill in the management of him,
the plaintiff cannot recover ") ; Chicago, etc.,

[X, G, 6, d]
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misleading,^" and sliould not invade the province of the jury by charging on the
weight of the evidence.'^' The instructions should be construed as a whole and the
fact that a separate portion thereof is objectionable does not affect the instnictions
if they are correct in their entirety.^®

e. Verdict, Findings, and Review. The rules applying in civil cases generally
govern questions in regard to the verdict or findings,*' and questions of appeal and

E. Co. V. Tortv, 158 HI. 321, 42 N. E. 64
[affirming 56 111. App. 242] (evidence held to
warrant an instruction basing defendant's lia-

bility on the hypothesis that the engineer saw
plaintiff and then negligently or wantonly
soimded the whistle and blew off steam)

;

Mitchell V. Union Terminal R. Co., 122 Iowa
237, 97 N. W. 1112; Andrews v. Mason City,
etc., R. Co., 77 Iowa 669, 42 N. W. 513 (evi-
dience held to warrant an instruction that if the
fireman was left by the engineer in temporary
charge of the engine and while so in charge,
or while employed in the discharge of his
duties as firemaji he negligently let off steam
and caused the injury, the eom.pany is liable,

although the engineer testified that he did
not leave the fireman " in charge of " but to
" watch " the engine

) ; Dunn v. Wilmington,
etc., R. Co., 126 N. C. 343, 35 S. E. 606 (in-
struction held erroneously refused on the
question of contributory negligence) ; St.
Xouis, etc., R. Co. v. Everett, 40 Tex. Civ.
App. 285, 89_ S. W. 457 (holding that where
there is evidence warranting an inference
that both plaintiff and defendant were negli-
gent, it is error to refuse an instruction that
if defendant was guilty of the negligence
which caused the injury and plaintiff was
gfdilty of contributory negligence which was
the proximate cause or contributed to bring
about the injury, the verdict should be for
defendant) j Texas, etc^ R. Co. v. Hamilton,
(Tex. Civ. App. 1901) 66 S. W. 797.
That the violation of a city ordinance pro-

viding that no person shall leave a team on
a street without being fastened, etc., is

pleaded does not make it necessary to in-

struct upon the issue so tendered if upon the
trial no evidence is offered upon which the
plea can be upheld. Mitchell v. Union Ter-
minal R. Co., 122 Iowa 237, 97 N. W.
1112.

56. Mitchell v. Union Terminal R. Co., 122
Iowa 237, 97 N. W. 1112 (instruction held
not misleading as to the duty of the train-
men operating locomotives in a city street to
ring thie bell continuously) ; Johnson v.

Texas, etc., R. Co., (Tex. Civ. App. 1907)
100 S. W. 206 (holding that an instruction,
in an action for injury to a traveler in con-
sequence of her horse becoming frightened by
an approaching train, that it was the trav-
eler's duty to use her senses in ascertaining
the approach of the train, although coupled
with a charge requiring her to exercise ordi-

nary care, is misleading, because calcu-

lated to lead the jury to understand that it

was incumbent upon the traveler in the exer-

cise of ordinary care to use her senses in as-

certaining the approach of the train) ; St.

Louis Southwestern R. Co. v. Everett, 40 Tex.

Civ. App. 285, 89 S. W. 457 (holding that
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where, in an action for injuries to plaintiff

owing to his horses becoming frightened at a
hand-car, the court did not in the main
charge define proximate cause, an instruction

that if the car was running faster than seven

miles an hour it was negligence is errone-

ous, as tlie deduction could, be drawn that if

the car was running faster than seven miles

an hour it would constitute negligence and
warrant a finding for plaintiff without de-

termining whether the approach or speed of

the hand-car was the cause of the team be-

coming frightened )

.

57. Missouri, etc., R. Co. v. Weathersford,
26 Tex. Civ. App. 20, 62 S. W. 101 (holding

that a charge that if the jury believed "that
because of such failure, if any. there was, to

ring the bell, plaintiff had no warning of the

approach of said train until he arrived

near to said crossing and at a point where
his team would b& frightened by . . said

train," and if they further found that had
the bell been rung " plaintiff would have been
warned . . in time to have kept a safe

distance jErom the track and crossing," etc.,

was not on the weight of the evidence in that
it assumed that plaintiff had arrived at a
point where his team would necessarily be

frightened by the traiu and that the point

at which plaintiff had arrived before hearing

the train was not a place of safety.

58. Chaikley v. Central Georgia R. Co., 120
Ga. 683, 48 S. E. 194 (instructions held not
erroneous as to negligence in blowing whis-

tle) ; Everett v. Richmond, etc., R. Co., 121

N. C. 519, 27 S. E. 991 (holding that if is

not error to charge that plaintiff cannot re-

cover unless a locomotive engineer blows a

whistle ne^igemtly, wantonly, or maliciously

for the purpose of frightening plaintiff's

horses, as the word " negligently " is used in

such a connection as to be clear that the

court meant thereby such a degree of gross

negligence as would be nearly akin to wan-
tonness or malice).

59. See Indianapolis Union R. Co. v. Boett-

eher, 131 Ind. 82, 28 N. E. 551, holding that

the answers of the jury to interrogatories

showing that defendant's employees in charge

of the engine allowed the steam to escape and
blew the whistle at an unusual time ajid

negligently and wilfully blew the whistle are

not inconsistent with a general verdict for

plaintiff, and that therefore a, motion by de-

fendant for judgment on the answers to the

interrogatories notwithstanding the general

verdict was properly refused.

Verdict and findings generally see Tmai,.
Special finding and verdict in an a;ction for

the death of a person by being thrown from a
buggy by reason of the horse becoming fright-

ened by a train and running away see Wil-
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erroi',™ in actions against railroad companies for injuries to persons on streets,

highways, or private premises near the tracks.

H. Injuries to Animals On or Near Tracks *— 1. Care required and
Liability as to Animals— a. In General. In the absence of statute, the liability

of railroad companies for injuries to animals depends upon the same principles

as that of private persons."' Although entitled to the exclusive and xmobstructed
use of their roads, they are subject to the general rule that every person must
SG use his own property as not unnecessarily to injure another; "^ but as the runniag
of trains is in itself a lawful act, they are not liable for injuries resulting there-

from unless the right is exercised in an improper or unlawful manner,"^ and they
will not, in the absence of statute, be hable for injuries to animals unless due to
the negligence or misconduct of their employees."* With regard to injuries to
animals railroad companies are not held to the highest degree of care,"' but only

liams t>. San Francisco, etc., R. Co., 6 Cal.
App. 715, 93 Pae. 122.
An answer to one interrogatory that the

whistle was blown negligently is not incon-
sistent with the answer to another interroga-
tjory that the whistle was blown wilfully in
that the same act was found to be negligent
and wilful, there being no finding that the
whistle was blown but once. Indianapolis
Union E. Co. v. Boettcher, 131 Ind. 82, 28
N. E. 551.

A failure to answer special interrogatories
is not ground for setting aside a verdict in a
suit for injuries received by a team taking
fright by the sudden escape of steam where
such interrogatories do not call for facts
without which the verdict cannot be sus-
tained. Andrews y. Mason City, etc., R. Co.,

77 Iowa 669, 42 N. W. 513.
60. Appeal and error generally see Aepeai,

AND Ebeob, 2 Cyc. 474.

A verdict or finding will not he disturbed
on appeal where there was sufficient evidence
to justify the jury in its findings. St. Louis,
etc., R. Co. V. Lewis, 60 Ark. 409, 30 S. W.
765, 1135; Gibbs v. Chicago, etc., R. Co., 26
Minn. 427, 4 N. W. 819.

A judgment in favor of plaintiff will not
be disturbed on appeal on the ground that the
engineer was not acting within the scope of

his employment in blowing a whistle and let-

ting oS. steam where he testifies that the acts
complained of were done for the purpose of
moving the cars in the course of his duty,
although according to plaintiff's testimony
such acts were wilful and malicious. Van
Inwegen v. New York, etc., R. Co., 76 Hun
(N.Y.) 53, 28 N. Y. Suppl. 169.

Harmless error.— Where plaintiff's horse is

frightened by an approaching train while she
is driving it across a railway and toll high-

way bridge, an instruction that it was the
duty of the bridge company in operating its

train on the bridge to exercise the highest
degree of care usually exercised by prudently
managed corporations of the same character
to prevent injuries to passengers on foot or
in vehicles in effect requires of defendant
only the exercise of ordinary care and is not
prejudicial. Kentucky, etc., Bridge Co. v.

Montgomery, 67 S. W! 1008, 68 S. W. 1097,
24 Ky. L. Rep. 167, 57 L. R. A. 781.

61. Stucke «. Milwaukee, etc., R. Co., 9
Wis. 202.

Railroad companies are not liable for every
injury done by their trains, nor could they be
constitutionally made so. They are respon-
sible for injuries caused by their negligence
or want of skill or care; but there is no reason
in law or morals for holding them to a stricter

accountability for inevitable misfortunes
than would be exacted from natural persons
for injuries which resulted from unavoidable
accident. New Orleans, etc, R. Co. v. Bour-
geois, 66 Miss. 3, 5 So. 629, 14 Am. St. Rep.
534.

62. Vicksburg, etc., R. Co. v. Patton, 31
Miss. 156, 66 Am. Dec. 552; Gorman v. Pacific
R. Co., 26 Mo. 441, 72 Am, Dec. 220; Ker-
whaker v. Cleveland, etc., R. Co., 3 Ohio St.

172, 62 Am. Dec. 246; Blaine v. Chesapeake,
etc., R. Co., 9 W. Va. 252.

63. Williams v. Michigan Cent. R. Co., 2
Mich. 259, 55 Am. Dec. 59.
But if a railroad company without acquir-

ing a right of way constructs and operates its

road through the land of another it is ^rwna
facie a trespasser and liable for all injuries
done to the stock of such owner in the prose-
cution of its unlawful act. Mathews v. St.
Paul, etc., R. Co., 18 Minn. 434.
64. Michigan.—Williams v. Michigan Cent.

R. Co., 2 Mich. 259, 55 Am. Rep. 59.

Mississippi.— Mobile, etc., R. Co. v. Hud-
son, 50 Miss. 572.

Missouri.— Turner v. St. Louis, etc., R. Co.,

76 Mo. 261.
New York.— Altreuter v. Hudson River R.

Co., 2 E. D. Smith 151.
Pennsylvania.— New York, etc., R. Co. v.

Skinner, 19 Pa. St. 298, 57 Am. Dec. 654.
Wyoming.— Sohenck v. Union Pac. R. Co.,

5 Wyo. 430, 40 Pac. 840.
See 41 Cent. Dig. tit. "Railroads," § 1693.
Sunning cars upon the left-hand track,

where there are double tracks, is not wrong-
ful and is not of itself sufficient to render the
railroad company liable for injuries done by
such cars. Altreuter v. Hudson River R.
Co., 2 E. D. Smith (N.Y.) 151.

65. St. Louis, etc., R. Co. v. Vincent, 36
Ark. 451; Mississippi Cent. R. Co. v. Miller,

40 Miss. 45; Molair v. Port Royal, etc., R.
Co., 29 S. C. 152, 7 S. E. 60.

* By James A. Gywn.

[X, H. 1, a]
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to the exercise of ordinary care.°° But on the other hand, except in the case

of trespassing animals/' it is not necessary in order to render them liable that

there should be gross negUgence or wanton or wilful injury."' Railroad companies
must procure and use good and safe machinery and apphances,** employ skilful and
competent servants,™ and in operating their trains must exercise ordinary or

reasonable care," such as an ordinarily prudent man would use under the circum-
stances," considering the dangerous character of the agency employed,'^ and
having a proper regard both for the safety of the train and its passengers, and
that of the animal,'* the duty as to the train and passengers being paramount
to that of avoiding injury to animals.'^ What will constitute ordinary or reason-

able care varies according to the circumstances of the particular case,'° and may
under different conditions be made by varying degrees of dihgence and pre-

caution." The care required in avoiding such injuries also varies materially

according to whether the animal was at the time of the injury rightfully or wrong-
fully upon the track." RaUroad companies are not required to provide places

66. Arkansas.— Little Rock, etc., R. Co. v.

Henson, 39 Ark. 413; St. Louis, etc., R. Co.

V. Vincent, 3G Ark. 451.
California.— Richmond v. Sacramento Val-

ley R. Co., 18 Cal. 351.
Georgia.— Georgia Cent. R. Co. v. Hughes^

127 Ga. 593, 56 S. E. 770.
Kentucky.— Beattvville, etc., R. Co. v. Ma-

loney, 49 S. W. 545, 20 Ky. L. Rep. 1541.
Mississippi.— Mississippi Cent. R. Co. v.

Miller, 40 Miss. 45.

South Carolina.—Molair r. Port Royal, etc.

E. Co., 29 S. C. 152, 7 S. E. 60.

See 41 Cent. Dig. tit. " Railroads," § 1693,

Only such care as an ordinarily prudent
man would use under the circumstances of

Hhe particular case is required. Mississippi

Cent. R. Co. v. Miller, 40 Miss. 45.
67". See infra, X, H, 1, c.

68. Rockford, etc., R. Co. v. RaiTerty, 73
III. 58; Illinois Cent. R. Co. v. Middlesworth,
46 111. 494 [overruling Great Western R. Co.

V. Thompson, 17 111. 131 ; Chicago, etc., R.
Co. V. Patchin, 16 111. 198, 61 Am. Dec. 65]

;

Shuman v. Indianapolis, etc., R. Co., 11 111.

App. 472; Simkins v. ColumlDia, etc., R. Co.,

20 S. C. 258 ; Riclunond, etc., R. Co. v. Noell,

86 Va. 19, 9 S. E. 473.

69. Alabama, etc., R. Co. v. Jones, 71 Ala.
487.
Means of controlling trains see infra, X, H,

8, b.

70. New Orleans, etc., R. Co. i'. Field, 46
Miss. 573; Vicksburg, etc., E. Co. v. Patton,
31 Miss. 156, 66 Am. Dec. 552.

71. California.— Richmond c. Sacramento
Valley R. Co., 18 Cal. 351.

Delaware.— Burton i'. Philadelphia, etc., R.
Co., 4 Harr. 252.

Illinois.— Rockford, etc., R. Co. v. RafFerty,

73 111. 58; Illinois Cent. R. Co. v. Middles-

worth, 46 111. 494; Shuman v. Indianapolis,

etc., E. Co., 11 111. App. 472.

lovxi.— Alger v. Mississippi, etc., R. Co.,

10 Iowa 268.

Kansas.— Prickett v. Atchison, etc., R. Co.,

33 Kan. 748, 7 Pac. 611.

Mississippi.— New Orleans, etc., R. Co. v.

Field, 46 Miss. 573.

Ohio.—Kerwhaker v. Cleveland, etc., E. Co.,

3 Ohio St. 172, 62 Am. Dec. 246.

[X, H, 1, a]

Virginia.— Eichmond, etc., E. Co. i. Xoell,

86 Va. 19, 9 S. E. 473.

West Virginia.— Blaine v. Chesapeake, etc.,

E. Co., 9 W. Va. 252.

United States.— Gulf, etc., E. Co. i: Wash-
ington, 49 Fed. 347, 1 C. C. A. 286.

Canada.— Smith i'. Niagara, etc., E. Co.,

9 Ont. L. E. 158, 4 Ont. Wkly. Eep. 526.

See 41 Cent. Dig. tit. "Eailroads," § 1693.

72. New Orleans, etc., E. Co. r. Field, 4(3

Miss. 573; Gorman v. Pacific E. Co., 26 Mo.
441, 72 Am. Dec. 220; Simkins v. Columbia,

etc., E. Co., 20 S. C. 258.

73. Gorman i: Pacific E. Co., 26 Mo. 441.

72 Am. Dec. 220.

74. New Orleans, etc., E. Co. c. Field, 4<>

Miss. 573; Witherell v. Milwaukee, etc., E.

Co., 24 Minn. 410.

75. Louisville, etc., E. Co. v. Ballard, 2

Mete. (Ky.) 177; Witherell v. Milwaukee,
etc., E. Co., 24 Minn. 410.

But so far as is consistent with this para-

mount duty they are required to exercise or-

dinary care to prevent injuries to animals

upon the track. Kerwhaker r. Cleveland, etc.,

E. Co., 3 Ohio St. 172, 62 Am. Dec. 240;

Blaine v. Chesapeake, etc., E. Co., 9 W. Va.

252.
76. Central E. Co. r. Summerford, 87 Ga.

626, 13 S. E. 588; Kerwhaker v. Cleveland,

etc., E. Co., 3 Ohio St. 172, 62 Am. Dec. 24G;

Simkins i\ Columbia, etc., E. Co., 20 S. C.

258; Smith r. Niagara, etc., E. Co., 9 Ont.

L. E. 158, 4 Ont. Wkly. Eep. 526.

A higher degree of care is required

of a railroad company in running a train

at a high rate of speed through a town
than when running a train through an

open country, and the engineer while pass-

ing through a town should be constantly on

the alert and prepared for instant action in

case stock should go upon the track. St.

Louis, etc., E. Co. v. Kimberlain, 76 Ark. 100,

88 S. W. 599.

77. Central E. Co. f. Svmimerford, 87 Ga.

026, 13 S. E. 588.

78. Toledo, etc., E. Co. v. Barlow, 71 111.

640; International, etc., E. Co. v. Cocke, 64

Tex. 151.

Care required as to trespassing animals see

infra, X, H, 1, c.
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where stock wandering upon the track might leave it if overtaken by trains,^"

or to keep their rights of way clear of obstructions so that animals can pass over

and across the tracks freely, *" or to keep the necessary ditches or excavations

along the sides of its track free from accumulations of water or ice,^' or at a public

crossing to cover such ditches for the full width of the highway/^ or to keep flag-

men at crossings,^ or to construct fences or barriers to prevent stock from falling

down embankments; ** but a railroad company will be liable for injury to stock

occasioned by its maintaining a barbed wire fence on or along its right of way
if it is so neghgently constructed as to be a source of danger to stock.'*

b. Statutes Imposing Liability. The common-law duties and liabilities of

railroad companies with regard to injuries to animals have in many jurisdictions

been greatly modified by statutes requiring railroad companies to fence their tracks

and construct cattle-guards,'" to maintain gates or bars at private or farm cross-

ings,'' to exercise certain precautions as to the giving of signals and maintaining
a lookout for stock on the track," regulating the speed of trains in certain locali-

ties," and making proof of injury prima facie evidence of negligence, and placing
the burden of proof on the company to show the absence of negligence. °° The
company will be Uable for injuries due to a failure to comply with the require-

ments of the statutes, although not otherwise negligent," or if negUgent, although
the statutory requirements were compHed with,'^ and plaintiff may elect to sue
upon either ground; "^ but the company cannot be held liable where there has
been neither negligence or misconduct on the part of its employees, nor a failure

to comply with any duty imposed by statute,"* and statutes imposing an absolute

liabihty for injuries to stock under such circumstances have imiformly been held
to be unconstitutional.^ Statutory provisions in the jurisdiction where the action

is instituted have no appUcation to cases where the cause of action occurred in.

another j\uisdiction.°°

e. Trespassing Animals." There are statements in some of the cases to the
effect that a railroad company must exercise ordinary or reasonable cara even as

to animals wrongfully upon the track,"' and on the other hand that the company

79. Gilman v. Sioux City, etc., E. Co., 62 New Hampshire.— Smith v. Eastern R. Co..
Iowa 299, 17 N. W. 520. 35 N. H. 356.
80. Arkansas, etc., E. Co. v. Sanders, 69 New York.— Suydam v. Moore, 8 Barb. 358.

Ark. 619, 65 S. W. 428. reaas.— International, etc., E. Co. v. Leu-
81. Peoria, etc., E. Co. o. MoClenahan, 74 ders, 1 Tex. App. Civ. Cas. § 314.

111. 435. Seo 41 Cent. Dig. tit. " Railroads," § 1394.
82. Whitsky v. Chicago, etc., R. Co., 62 92. Nashville, etc., E. Co. v. Comans, 45

Mich. 245, 28 N. W. 811. Ala. 437; Austin, etc., E. Co. v. Saunders,
83. Martin v. New York Cent., etc., E. Co., (Tex. Civ. App. 1894) 26 S. W. 128.

20 Misc. (N.Y.) 363, 45 N. Y. Suppl. 925. 93. Eockford, etc., R. Co. v. Phillips, 66
84. Sinard v. Southern E. Co., 101 Tenn. 111. 548.

473, 48 S. W. 227. The statutory liability is merely cumula-
85. Winkler v. Carolina, etc., E. Co., 126 tive and does not displace the common law in

N. C. 370, 35 S. E. 621, 78 Am. St. Rep. 663, cases to which it applies. Hill v. Missouri
holding that while the mere act of construct- Pac. E. Co., 49 Mo. App. 520.
ing a fence of barbed wire is not negligence, 94. Nashville, etc., E. Co. v. Comans, 45
the company will be liable for an injury due Ala. 437 ; Jensen v. Union Pac. E. Co., 6 Utah
to its defective or improper condition. 235, 21 Pac. 994, 4 L. E. A. 724.

Character of fences where companies are 95. See Constitutionai. Law, 8 Cyc. 1100.
required to fence their tracks see infra, X, H, 96. Atchison, etc., E. Co. v. Betts, 10 Colo.

4, c, (I), (A). 431, 15 Pac. 821, holding further that it can-
86. See infra, X, H, 4, a. not be presumed that the law in the jurisdic-

87. See infra, X, H, 5, b. • tion where the injury occurred is the same as
88. See infra, X, H, 7. that where the action is instituted.

89. See infra, X, H, 8, a. 97. Affecting duty to keep lookout for ani-

90. See infra, X, H, 15, i, (III). mals see infra, X, H, 7, b.

91. Alabama.— Nashville, etc., E. Co. v. Affecting precautions as to animals seen
Comans, 45 Ala. 437. on or near the tracks see infra, X, H, 9, b.

Illinois.— Toledo, etc.. E. Co. v. Logan, 71 Involved with failure to fence railroad see
111. 191. infra, X, H, 4, a, (xil), (B).

Missouri.— Smith v. St. Louis, etc., E. Co., 98. Baltimore, etc., R. Co. v. Mulligan, 45
91 Mo. 58, 3 S. W. 836. Md. 486; Eoberts v. Richmond, etc., R. Co.,

[X, H. 1, e]
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will not be liable for injuries to trespassing animals even in case of gross negligence,

but only for wilful and intentional injury/" both of which have been expressly

disapproved.' What is apprehended to be the sounder rule and supported by
the weight of authority is that a railroad company is not obhged to exercise even
ordinary care as to trespassing animals,^ and will not be liable for injuries to such

animals in the absence of gross negligence or wanton or wilful injury,* or failure

to exercise due care to prevent the injury after the animals are discovered upon
the track; * but that even a trespassing animal cannot be wantonly injured,^

and that the company will be Uable for gross negUgence, although the injury was
not intentional," and that after an animal, although a trespasser, is discovered

upon the track reasonable care must be exercised to avoid injury.'

d. Species of Animals Injured.* It has been held that the rules as to the

liabiUty of railroad companies for the negUgent injury or killing of cattle should

not be appHed to animals not purely domestic, such as dogs, or fowls; ° and
it has also been held that a dog is property only in such a restricted sense that

the owner cannot maintain an action for injuries caused by neghgence; '" but on

88 N. C. 560; Ciueiiiuati, etc., R. Co. v.

Smith, 22 Ohio St. 227, 10 Am. St. Eep. 729;
Cranston v. Cincinnati, etc., R. Co., 1 Handy
(Ohio) 193, 12 Ohio Dec. (Reprint) 97; Sim-
kins V. Columbia, etc., R. Co., 20 S. C. 258.

99. Terry r. New York Cent. R. Co., 22
Barb. (N. Y.) 574; Clark v. Syracuse, etc.,

R. Co., 11 Barb. (N. Y.) 112; Tonawanda R.
Co. V. Hunger, 5 Den. (N. Y.) 253, 49 Am.
Dec. 239 [a§-rmed in 4 N. Y. 349, 53 Am. Dec.

384].
1. Stucke V. Milwaukee, etc., R. Co., 9 Wis.

202.

2. Vanhorn v. Burlington, etc., R. Co., 63
Iowa 67, 18 N. W. G79; Russell v. Maine
Cent. R. Co., 100 Me. 406, 61 Atl. 899; May-
nard v. Boston, etc., R. Co., 115 Mass. 458,
15 Am. Rep. 119; Simmons c. Poughkeepsie,
etc., R. Co., 2 N. Y. App. Div. 117, 37 N. Y.
Suppl. 532; Tonawanda R. Co. v. Munger, 5
Den. (N. Y.) 255, 49 Am. Dec. 239 [affirmed
in 4 N. Y. 349, 52 Am. Dec. 384].

3. Illinois.— Illinois Cent. R. Co. v. Reedy,
17 111. 580; Delta Electric Co. v. Whitcamp,
58 111. App. 141.

Indiana.— Indianapolis, etc., R. Co. v. Mc-
Clure, 26 Ind. 370, 89 Am. Dec. 467.
Iowa.— Vanhorn !'. Burlington, etc., R. Co.,

63 Iowa 67, 18 N. W. 679.

Kentucky.— Louisville, etc., R. Co. v. Bal-

lard, 2 Mete. 177.

Massachusetts.— Darling v. Boston, etc., R.
Co., 121 Mass. 118; Maynard v. Boston etc.,

R. Co., 115 Mass. 458, 15 Am. Rep. 119 [dis-

tinguishing Eames v. Salem, etc., R. Co., 98
Mass. 560, 96 Am. Dec. 676].

'Sew York.—Simmons i\ Poughkeepsie, etc.,

R. Co., 2 N. Y. App. Div. 117, 37 N. Y. Suppl.

532; Magilton i\ New York Cent. R. Co., 82
Hun 308, 31 N. Y. Suppl. 241 ; Boyle v. New
YorTc, etc.. R. Co., 39 Hun 171 [affirmed in

115 N. Y. 636, 21 N. E. 724]; Talmadge v.

Rensselaer, etc., R. Co., 13 Barb. 493; Tona-
wanda R. Co. r. Munger, 5 Den. 255, 49 Am.
Dec. 239 [affirmed in 4 N. Y. 349, 53 Am. Dec.

384],

See 41 Cent. Dig. tit. "Railroads," § 139.5.

4. Illinois Cent. R. Co. v. Noble, 142 111.

578, 32 N. E. 684; Toledo, etc., R. Co. i\ Bar-

low, 71 111. 640; Delta Electric Co. v. Whit-

[X, H, 1, e]

camp, 58 111. App. 141; Hooper v. Chicago,
etc., R. Co., 37 Minn. 52, 33 N. W. 314;
Canadian Pac. R. Co. v. Bggleston, 36 Can.
Sup. Ct. 641; Auger v. Ontario, etc., R. Co.,

9 U. C. C. P. 164.

There is no duty to exercise even ordinary
care as to a trespassing .tnimal, until after it

is discovered on the track. Illinois Cent. R.
Co. r. Noble, 142 111. 578, 32 N. E. 684.

5. Stucke V. Milwaukee, etc., R. Co., 9 Wis.
202; Pritehard v. La Crosse, etc., R. Co., 7

Wis. 232; Campbell v. Great Western R. Co.,

15 U. C. Q. B. 498.

Wanton or wilful injury see infra, X, H,
12, a.

6. Stucke r. Milwaukee, etc., R. Co., 9 Wis.
202. See also Toledo, etc., R. Co. v. McGin-
nis, 71 111. 346.

7. See infra, X, H, 9, b.

8. As affecting duty to fence railroad see

infra, X, H, 4, a, (xil), (a).
9. Wilson V. Wilmington, etc., B. Co., 10

Rich. (S. C.) 52, 54, where the court said:
" It would indeed be a startling doctrine to

hold, that a train of cars . . . should be ar-

rested in its progress, and compelled at the

hazard of responsibility, to come to a dead
halt, whenever a domestic fowl, or perchance
a yelping cur, should happen to take its stand
upon the track." See also Richardson v.

Florida Cent., etc., R. Co., 55 S. C. 334, 33
S. E. 466.

A goose is not an " animal or obstruction "

within the application of the Tennessee stat-

ute requiring the alarm whistle to be sounded
and the brakes to be put down and every
possible means employed to stop the train

and prevent an accident when an " animal or
obstruction" appears on the track. Nash-
ville, etc., R. Co. V. Davis, (Tenn. 1902) 78
S. W. 1050.

10. Strong V. Georgia R., etc., Co., 118 Ga.
515, 45 S. E. 366; Jennison v. Southwestern
R. Co., 75 Ga. 444, 58 Am. Rep. 476 (holding
that the property in a dog is of such a char-

acter that while the owner might maintain an
action of trespass for wantonly or maliciously
killing it, he cannot maintain case for its

unintentional, although negligent destruc-
tion).
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the other hand, it has been held that a railroad company must exercise ordmaiy

care to prevent injuries to dogs and that it will be liable for an injury due to negh-

gence as well as where the injury was wilful," and that, although the dog was a

trespasser, the company will be liable if the injury could by the exercise of ordi-

nary care have been avoided,'^ but not where the dog was a trespasser, if the

proper signals were given and due care was exercised after it was discovered to

avoid the injury." Dogs are not "stock" within the application of statutes mak-

ing railroad companies liable without proof of negligence for injuries to stock

where their roads are not fenced," or within the application of statutes making

proof of the injury by a railroad train to "any cattle or other live stock" ftima

fade evidence of negligence,^^ but are within the application of statutes requiring

that the whistle shall be sounded when animals are seen upon the track.^°

e. Eflfeet of Stock Laws or Fence Laws— (i) Permitting Animals to

Run at Large}'' It has been held that where there is a municipal ordinance

permitting stock to run at large, trains must be operated with reference to

the right of the owner to do so and that the company must exercise at least ordi-

nary care to avoid injuries; " but on the other hand it has been held that where

the common-law rule as to stock running at large prevails, the local regulations

of a town or county cannot authorize a trespass upon a railroad right of way,^^

or impose any additional obligations upon the company,^" and that, although

stock were at large pursuant to such a regulation, the company will not be Hable

in the absence of gross negligence or wilful misconduct.^"^

(n) Prohibiting Animals From Running at Large. In localities

where there are statutes or ordinances prohibiting stock from running at large,

railroad companies have a right to presume that such animals will not be upon the

track,^^ and are not required to exercise the same degree of care as in localities

where it is lawful for stock to run at large.^^ Stock running at large in violation

Nature of property in dogs see Animals,
2 Cyo. 305.

11. Georgia Cent. R. Co. v. Martin. 150
Ala. 388, 43 So. 563; St Louis, etc., R. Co.
V. Stanfield, 63 Ark. 643, 40 S. W. 126, 37
L. R. A. 659; Jones v. Illinois Cent. R. Co.,

(Miss. 1898) 23 So. 358; St. Louis, etc., R.
Co. V. Haulcs, 78 Tex. 300, 14 S. W. 691, 11
L. R. A. 383. Compare Mobile, etc., R. Co. v.

Holliday, 79 Miss. 294, 30 So. 820.
12. Georgia Cent. &. Co. v. Martin, 150

Ala. 388, 43 So. 563; St. Louis, etc., R. Co. v.

Hauks, 78 Tex. 300, 14 S. W. 691, 11 L.R.A.
383.

13. Fink v. Evans, 95 Tenn. 413, 32 S. W.
307.

14. Texas, etc., R. Co. v. Scott, (Tex. 1891)
17 S. W. 1116.

15. Moore v. Charlotte Electric R., etc.,

Co., 136 N. C. 554, 48 S. E. 822, 67 L. R. A.
470.

16. Fink v. Evans, 95 Tenn. 413, 32 S. W.
307.

17. Affecting duty to erect fence see infra,
X, H, 4, a, (XIII).

Affecting duty to keep lookout see infra,
X, H, 7, b.

18. Fritz V. First Div. St. Paul, etc., R.
Co., 22 Minn. 404.

19. Williams v. Michigan Cent. R. Co., 2
Mich. 259, 55 Am. Dec. 59 ; Tonawanda R. Co.
V. Munger, 5 Den. (N. Y.) 255, 49 Am. Dec.
239 [affirmed in 4 N. Y. 349, 53 Am. Dec.
384]; Rathwell r. Canadian Pac. R. Co., 9
Can. L. T. Occ. Notes 413.

30. Hanna v. Terre Haute, etc., R. Co., 119
Ind. 316, 21 N. E. 903; Michigan Southern,
etc., R. Co. V. Fisher, 27 Ind. 96.

The effect of such a regulation is merely
to protect the owner from liability for allow-
ing his animals to run at large and does not
impose any additional duties upon the rail-

road company or authorize the owner of ani-
mals to subject them to the risk of injury
and recover therefor, although the railroad
company may have been negligent. Hanna
V. Terre Haute, etc., R. Co., 119 Ind. 316, 21
N. E. 903.

21. Hanna v. Terre Haute, etc., R. Co., 119
Ind. 316, 21 N. E. 903; Tonawanda R. Co. v.

Munger, 5 Den. (N. Y.) 255, 49 Am. Dec. 239
[affirmed' in 4 N. Y. 349, 55 Am. Dec. 384].
22. Denver, etc., R. Co. v. Olsen, 4 Colo.

239; Molair v. Port Roval, etc., R. Co., 29
S. C. 152, 7 S. E. 60; International, etc., R.
Co. V. Dunham, 68 Tex. 231, 4 S. W. 472, 2
Am. St. Rep. 484; Missouri, etc., R. Co. v.

Scofield, (Tex. Civ. App. 1906) 98 S. W. 435;
Missouri, etc., R. Co. v. Tolbert, (Tex. Civ.
App. 1905) 90 S. W. 508; Houston, etc., R.
Co. V. Atlas Press Brick Works, 36 Tex. Civ.
App. 368, 81 S. W. 792.

Although a railroad company has failed to
fence its tracks it has a right to presume that
stock will not be upon the track where it is

unlawful for them to run at large. Evans v.

Sherman, etc., R. Co., 14 Tex. Civ. App. 437,
37 S. W. 93.

23. Denver, etc., R. Co. v. Stewart, 1 Colo.
App. 227, 28 Pac. 658 ; Averill v. Santa F6 R.

[X, H, 1, e. (II)]
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of such provisions are trespassers/* and the railroad company will not be liable

except for gross negligence or injuries wantonly or wilfully inflicted,^^ or failure

to exercise ordinary care after discovering the animal upon the track.^° In jurisdic-

tions, however, where proof of the injury raises a presumption of negligence
which must be rebutted by the railroad company the existence of stock laws
prohibiting animals from running at large does not affect this presumption,"
but is a material fact bearing upon the effort of defendant to overcome the
presumption.^'

2. Frightening or Attracting Animals— a. Frightening Animals.^' A rail-

road company is not liable for injuries to animals due to fright caused by the
noises necessarily incident to the operation of trains, such as the escape of smoke
and steam and the use of whistles and bells as signals, unless its servants were
negligent in their use; ^ but the company will be liable if such noises were made

Co., 72 Mo. App. 243; Harley v. Eutawville
R. Co., 31 S. C. 151, 9 S. E. 782; Molair v.

Port Royal, etc., R. Co., 29 S. C. 152, 7 S. E.

60; Joyner r. South Carolina R. Co., 26 S. C.

49, 1 S. E. 52; International, etc., E. Co. r.

Dunham, 68 Tex. 231, 4 S. W. 472, 2 Am. St.

Rep. 484.

If the injury is sustained in plaintiff's

inclosure, used by him as a pasture and
through which the railroad company has
merely a right of way, the existence of a
stock law in the county cannot affect the case.

Simkins v. Columbia, etc., R. Co., 20 S. C.

258.

In Georgia it is lield that under the statute
the " degree " of care must in all cases be
" ordinary and reasonable " but that what
constitutes this degree of care depends upon
the circumstances, including the application
of stock laws in the particular locality, and
that in such localities it may be met although
less vigilance and watchfulness is used than
would be required in others. Central R. Co.

V. Summerford, 87 Ga. 6'26, 13 S. E. 588.

See also Atlanta, etc., R. Co. t. Hudson, 2 Ga.
App. 352, 58 S. E. 500.

34. Vanhorn r. Burlington, etc., R. Co., 63
Iowa 67, 18 N. W. 679; Gumming v. Great
Northern R. Co., 15 N. D. 611, 108 N. W.
798; Missouri, etc., R. Co. r. Scofield, (Tex.

Civ. App. 1906) 98 S, W. 535; Red River,

etc., R. Co. V. Dooley, 35 Tex. Civ. App. 364,

80 S. W. 566; Missouri, etc., R. Co. v. Rus-
sell, (Tex. Civ. App. 1897) 43 S. W. 576.

Stock upon a highway even upon the own-
er's premises, if roaming at large upon the

highway and not in any manner under re-

straint or control, are " at large " in violation

of the statute. Johnson !'. Minneapolis, etc.,

R. Co., 43 Minn. 207, 45 N. W. 152.

25. Colorado.— Denver, etc., R. Co. r. 01-

sen, 4 Colo. 239; Denver, etc., R. Co. v. Stew-
art, 1 Colo. App. 227, 23 Pac. 658.

Iowa.—Vanhorn v. Rurlington, etc., R. Co.,

63 Iowa 67, 18 N. W. 679.

Kansas.— Kansas City, etc., R. Co. i. Mc-
Henry, 24 Kan. 501.

Missouri.— Windsor v. Hannibal, etc., R.

Co., 45 Mo. App. 123.

Texas.'— International, etc., R. Co. !. Dun-
ham, 68 Tex. 231, 4 S. W. 472, 2 Am. St. Rep.

484; Missouri, etc., R. Co. v. Scofield,

(Civ. App. 1906) 98 S. W. 435; Red River,
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etc., R. Co. V. Dooley, 35 Tex. Civ. App. 364,
80 S. W. 566; Missouri, etc., R. Co. v. Russell,

(Civ. App. 1897) 43 S. W. 576; Houston,
etc., R. Co. V. Nichols, (Tex. Civ. App. 1897)
39 S. W. 954.

See 41 Cent. Dig. tit " Railroads," § 1401.

But see Roberts v. Richmond, etc., K. Co.,

88 N. C. 560; Simkins v. Colimibia, etc., R.
Co., 20 S. C. 258.

If the statute does not expressly prohibit
an animal from running at large but merely
provides that where a bull is allowed to run
at large any person may castrate the animal
if not taken up within a certain time after
notice to the owner, such animals are not to

be regarded as rmlawfully at large. Mmn-
power V. Hannibal, etc., R. Co., 59 Mo. 245;
Schwarz t. Hannibal, etc., R. Co., 58 Mo.
207; Owens v. Hannibal, etc., R. Co., 58 Mo.
386.

The fact that the animal escaped from a
good inclosure without the fault of the owner
is immaterial. Missouri, etc., E. Co. v. Tol-

bcrt, (Tex. Civ. App. 1905) 90 S. W. 508.

But if an animal is killed wantonly or by
gross negligence the company will be liable

notwithstanding it was unlawfully at large.

Denver, etc., E. Co. v. Olsen, 4 Colo. 239.

26. Gumming v. Great Northern R. Co., 15

N. D. 611, 108 N. W. 798.

27. Central R. Co. r. Siunmerford, 87 Ga.
626, 13 S. E. 588; Roberds v. Mobile, etc., E.
Co., 74 Miss. 324, 21 So. 10; Roberts v. Rich-
mond, etc., R. Co., 88 N. C. 560; Joyner v.

South Carolina R. Co., 26 S. C. 49, 1 S. E.

52; Jones v. Columbia, etc., R. Co., 20 S. C.

249.

28. Harley v. Butaiwille R. Co., 31 S. C.

151, 9 S. E. 782.

It is therefore error for the court to charge

that such laws do not affect the case. Molair
r. Port Royal, etc., R. Co., 29 S. C. 152, 7

S E. 60.

29. Accidents at crossings due to fright-

ening animal see supra, X, P, 4.

Where involved with failure to fence track

see infra, X, H, 4, a, (xv).

30. Alaiama.— Louisville, etc., R. Co. v.

Lee, 136 Ala. 182, 33 So. 897, 96 Am. St.

Rep, 24.

Delaivare.— Burton v. Philadelphia, etc., R.
Co., 4 Harr. 252.

Georgia.— Southern R. Co. v. Duckett, 121
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negligently and unnecessarily or wantonly,^' and in such cases will be Kable not
only for injuries to the animals frightened but also for injuries done by them in

their flight to other animals.^^ So if the acts are not done in an unusual or improper
manner the railroad company will not be liable for injuries caused by animals
being frightened by the crossing signals which it is the duty of the company to

give/' or where as a proper precaution to frighten animals away from the track

and prevent their being injured by the train the engineer blows an alarm signal

or lets off steam and the animal is injured by running into a fence or other obstruc-

tion.'* Where animals are frightened merely by the approach of trains the com-
pany will not be Uable in the absence of any negUgence in the operation of the
train or failure to exercise ordinary care to avoid the injury; ^ but it will be hable
if the fright of the animal was due to the train being operated in a negUgent man-
ner/" or if after discovering the fright and danger of the animal the injuiy could,

by the exercise of ordinary care, have been avoided." It is also the duty of the

Ga, 511, 49 S. E. 589; Morgan v. Central R.
Co., 77 Ga. 788.

Illinois.— Indiana, etc., R. Co. v. Scliertz,

12 111. App. 304.
Mississippi.—Lowe r. Alabama, etc., R. Co.-

81 Miss. 9, 32 So. 907.

New York.—^Maver ;!. New York Cent., etc.,

R. Co., 8 N. Y. Suppl. 461 [affirmed in 132
N. Y. 579, 30 N. E. 867].

Texas.— Galveston, etc., R. Co. v. Graham,
(Civ. App. 1907) 101 S. W. 846.
United States.— Buster v. Humphrevs, 34

Fed. 507.

See 41 Cent. Dig. tit. " Railroads," § 1403.
Where a train becomes uncoupled and ani-

mals are frightened by the engineer's signal
for brakes and are injured in attempting to
nm between the two sections of the train, the
company is not liable where there was no
negligence with regard to the breaking of the
coupling or stopping of the train and the
signal given was the usual one in such cases.
Buster v. Himiphreys, 34 Fed. 507.

31. Arkansas.-— Earl v. St. Louis, etc., R.
Co., 84 Ark. 507, 106 S. W. 675.

Georgia.— Southern R. Co. v. Pool, 108 Ga.
808, 34 S. E. 141.

Illinois.— Louisville, etc., R. Co. v. Upton,
18 111. App. 605.

Indiana.— Billman v. Indianapolis, etc., R.
Co., 76 Ind. 166, 40 Am. Rep. 230.
South Carolina.— Cobb c. Columbia, etc.,

R. Co., 37 S. C. 194, 15 S. E. 878.

See 41 Cent. Dig. tit " Railroads," § 1403.
But the mere fact that it was not necessary

to blow the whistle or let off steam will not
render the railroad company liable for in-

juries to animals frightened thereby, if it was
not done for that purpose and the trainmen
did not know of tlie presence of the animals
or have any reason to foresee the result of
the acts complained of. Gibson v. Louisville,
etc., R. Co., 106 S. \Y. 838, 32 X<.y. L. Rep.
769.

32. Billman r. Indianapolis, etc., R. Co.,

76 Ind. 168, 40 Am. Rep. 230.
33. Southern R. Co. v. Puryear, 2 Ga. App.

75, 58 S. E. 306; Manhattan, etc., R. Co. v.

Stewart, 30 Kan. 226, 2 Pac. 151 ; Galveston,
etc., R. Co. V. Graham, (Tex. Civ. App. 1907)
101 S. W. S46.

Effect of statutes as to signals.— It is not

negligence to blow a, whistle at points where
such signals are expressly required by statute,

and it is error for the court in instructing

the jury not to distinguish between such sig-

naling and the unnecessary blowing of whis-

tles at other points. Manhattan, etc., R. Co.

ii. Stewart, 30 Kan. 226, 2 Pac. 151. A stat-

ute requiring the blowing of a whistle or

ringing of a bell at certain places, but ex-

cepting street crossings in cities, does not pro-

hibit the blowing of a whistle at such cross-

ings, and the company will not be liable for

so doing unless the act was improper under
all the circumstances of the particular case.

Mayer v. New York Cent., etc., R. Co., 8 N. Y.
Suppl. 461 [.affirmed in 132 N. Y. 579, 30
N. E. 867].

34. St. Louis, etc., R. Co. f. Conger, 84
Ark. 421, 105 S. W. 1177; Southern R. Co. v.

Puryear, 2 Ga. App. 75, 58 S. E. 306.
35. Georgia.— Gay v. Wadley, 86 Ga. 103,

12 S. E. 298; Southern R. Co. v. Puryear, 2
Ga. App. 75, 58 S. E. 306.

Illinois.— Chicago, etc., R. Co. r. Taylor,
8 111. App. 108.

Mississippi.—Georgia Pac. R. Co. v. Money,
(1891) 8 So. 646; New Orleans, etc., R.' Co.

V. Thornton, 65 Miss. 256, 3 So. 654.
South Carolina.— Brothers v. South Caro-

lina R. Co., 5 S. C. 55.

Texas.— Beaumont Pasture Co. r. Sabine,

etc., R. Co., (Civ. App. 1897) 41 S. W. 190.

Wisconsin.—Lvnch l\ Northern Pac. R. Co.,

84 Wis. 348, 54 N. W. 610.
Canada.— Hurd v. Grand Trunk R. Co., 15

Ont. App. 58.

See 41 Cent. Dig. tit. " Railroads," § 1403.

Telling a person to drive up to the station

for the purpose of unloading freight will not
render the railroad company liable for in-

juries to the team due to becoming frightened

by a passing train, where there was no negli-

gence in the management of the train and
the company's agent did not know that the

team was afraid of trains and the driver

knowing this fact drove up to the station

without objection. Morgan v. Central R. CJo.,

77 Ga. 788.

36. Texas, etc., R. Co. r. Anderson, 2 Tex.

Apt). Civ. Cas. § 203.

37. Newman v. Vicksburg, etc., R. Co., 64
Miss. 115, 8 So. 172.

[X, H, 2, a]
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railroad company in arranging its depot grounds to take into consideration the

liability of teams to be frightened by passing trains and to use reasonable care

in guarding against this danger.^*

b. Attracting Animals. It is negligence on the part of a railroad company
to leave upon its tracks anything, such as salt, hay, or grain, calculated to attract

animals to the track,^' or if it fails to exercise ordinary care in discovering and
thereafter removing within a reasonable time such substances if left upon the

track by persons not connected with the railroad company.*" But a railroad com-
pany will not be liable merely for leaving cars loaded with such substances for

shipment standing upon its tracks if they are not left for an unreasonable time,*'

or because it leases a portion of its right of way to be used for the purpose of a

grain elevator,*^ or uses salt as a solvent for thawing out snow and ice from its

switches,*^ or where animals are attracted to the track by salt or foodstuffs left

exposed by third persons at buildings upon the right of way which are not used

by or under the control of the railroad company.**

3. Place of Accident— a. In General. A railroad company is liable for

injuries to stock due to the neghgence of its servants or agents wherever they

may occur,** and the care to be exercised at particular places must be commensu-
rate with the danger reasonably to be apprehended.*" A railroad company wiU
also be liable for injuries to animals due to a failure to keep its stations and grounds

about them safe for the approach and use of persons doing business at such places,*'^

or a failure to provide a safe and proper place for the delivery of freight,*' or where
its tracks are laid in the streets of a town or city, for injuries due either to a failure

Where an animal is running toward a tres-

tle in front of a train and the circumstances

are such as to make it probable that it will

not leave the track but run upon the trestle,

it is the duty of the engineer to stop the

train. Alabama Great Southern R. Co. v.

Hall, 133 Ala. 362, 32 So. 259.

Where a railroad track is inclosed with a

barbed wire fence the railroad company must
use diligence corresponding to the danger of

precipitating live stock by fright upon the

fence and wounding them. Atlanta, etc., E.

Co. v. Hudson, 62 Ga. 679.

38. Eill !). Rome, etc., R. Co., 23 N. Y.

Wkly. Dig. 416, holding that where the place

constructed for receiving freight is upon a

high and narrow embankment, close to the

main track, the company is liable for in-

juries to a team which is frightened by a

passing train and runs down the side of the

embankment and into a wire fence upon the

grounds below.

39. Little Rock, etc., R. Co. v. Dick, 52

Ark. 402, 12 S. W. 785, 20 Am. St. Rep. 190

;

Crafton v. Hannibal, etc., R. Co., 55 Mo. 580

;

Morrow n. Hannibal, etc., R. Co., 29 Mo. App.

432; Brown u. Hannibal, etc., R. Co., 27 Mo.

App. 394; Page v. North Carolina R. Co., 71

N. C. 222.

It constitutes a prima facie case of negli-

gence where food calculated to attract ani-

mals is left upon the track, and the burden

is upon defendant to show that it used reason-

able care to avoid the injury. Little Rock,

etc., R. Co. V. Dick, 52 Ark. 402, 12 S. W.
785, 20 Am. St. Rep. 190.

It is not contributory negligence on the

part of the owner of animals to permit them

to run at large where it is lawful to do so

knowing that there are substances upon the

[X, H, 2, a]

track calculated to attract them, since it is

the duty of the railroad company to remove
such substances and lie has a right to pre-
sume that it will do so. Crafton v. Hannibal,,
etc., E. Co., 55 Mo. 580; Brown w. Hannibal,,
etc., R. Co., 27 Mo. App. 394.

40. Brown v. Hannibal, etc., R. Co., 27 Mo.
App. 394. See also Morrow v. Hannibal, etc.,.

R. Co., 29 Mo. App. 432.

41. Schooling v. St. Louis, etc., R. Co., 75
Mo. 518; Harlan f. Wabash, etc., R. Co., 18

Mo. App. 483.

42. Gilliland v. Chicago, etc., R. Co., 19
Mo. App. 411.

43. Louisville, etc., R. Co. v. Phillips,

(Miss. 1893) 12 So. 825; Kirk v. Norfolk,
etc., R. Co., 41 W. Va. 722, 24 S. E. 639, 56
Am. St. Rep. 899, 32 L. R. A. 416.

44. Burger v. St. Louis, etc., R. Co., 123
Mo. 679, 27 S. W. 393 \reversing 52 Mo. App.
119]; Whitsides v. St. Louis, etc., R. Co., 58
Mo. App. 655.

45. Mobile, etc., R. Co. v. Williams, 53 Ala.
595.

46. Bishop V. Chicago, etc., R. Co., 4 N. D.
536, 62 N. W. 605.

47. Central R. Co. v. Gleason, 72 Ga. 742,
69 Ga. 200; Chicago, etc., R. Co. v. De Baum,
2 Ind. App. 281, 28 N. E. 447; Rill v. Rome,,
etc., R. Co., 23 N. Y. Wkly. Dig. 416.

But the company will not be liable if it

keeps its grounds in a safe condition to the
extent and limits of their use by the public,

for an injury to plaintiff's team caused by an
attempt to drive it over a portion of the
grounds not designated for that purpose.
Central R. Co. v. Gleason, 69 Ga. 200.

48. Bachant r. Boston, etc., R. Co., 18T
Mass. 392, 73 N. E. 642, 105 Am. St. Rep.
408.
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to lay them properly or to keep them in repair."" So also where a person stands

a team for the purpose of transacting business with the railroad company at a

place designated by its agent, the company will be Uable for injury to the team
by trains under its control.*"

b. Accidents at Public Crossings." In operating a railroad across a pubhc
highway the company must exercise ordinary care and diUgence to prevent injury

to animals rightfully upon the highway/^ and if the company by the mode of

constructing its tracks or adjacent buildings unnecessarily makes a crossing

particularly dangerous it must adopt corresponding precautions to prevent injuries.*^

If a railroad company is required by a city ordinance to construct gates at street

crossings and keep them closed when trains are passing, a failure to do so is negli-

gence which will render the company liable for any injuries to animals occasioned

thereby; ^* but in the absence of statute or an order made pursuant to statutoiy

authority, a railroad company is under no obUgation to maintain gates or a flagman

at a crossing.^^

e. Defects In or Obstructions at Crossings. Where a railroad crosses a public

highway it is the duty of the company to make and maintain a good and sufficient

crossing,^' and in case of failure to do so it will be liable for injuries to animals

due to defects in the crossing itself,^^ or injuries done by its trains at crossings

owing to the improper construction or condition of the crossing.*' The company

49. Worster v. Fortv-Second St., etc.. Ferry
R. Co., 50 N. Y. 203.

'

50. Bachant v. Boston, etc., R. Co., 187
Mass. 392, 73 N. E. 642, 105 Am. St. Rep. 408.

But if the person had no right or authority
to be at the place at the time of the injury
and was there without the knowledge of the
company, it owes him no duty except to use
due care to prevent an injury after the dan-
gerous position of his team is discovered.

Texas, etc., R. Co. v. Harbison, (Tex. Civ.

App. 1905) 88 S. W. 414.
51. Liability under statutes relating to

fencing see infra, X, H, 4, a, (xi), (b).
Signals and lookouts see infra, X, H, 7.

Rate of speed and means of controlling
trains see infra, X, H, 8.

53. Louisville, etc., R. Co. «. Ousler, 15

Ind. App. 232, 36 N. E. 290; Balcom v. Du-
buque, etc., R. Co., 21 Iowa 102; Lane v.

Kansas City, etc., R. Co., 31 Kan. 525, 3 Pac.

341 ; White v. Concord R. Co., 30 N. H. 188.

Gross negligence is not necessary to render
the company liable if the animal injured was
rightfully upon the crossing. Balcom v.

Dubuque, etc., R. Co., 21 Iowa 102; Lane v.

Kansas City, etc., R. Co., 31 Kan. 525, 3 Pac.
341 ; White v. Concord, etc., R. Co., 30 N. H.
188.

53. Pennsylvania R. Co. v. Matthews, 36
N. J. L. 531.

54. Missouri Pac. R. Co. v. Hackett, 54
Kan. 316, 38 Pac. 294, 28 L. R. A. 696, hold-

ing that a railroad company in case of failure

to construct such gates is liable for injuries

caused by a runaway team mnning into a
train which is crossing the street.

55. Martin v. New York Cent., etc., R. Co.,

20 Misc. (N.Y.) 363, 45 N. Y. Suppl. 925.

56. Evansville, etc., R. Co. v. Carvener, 113

Ind. 51, 14 N. E. 738; Atchison, etc., R. Co.

V. Miller, 39 Kan. 419, 18 Pac. 486 ; Burling-

ton, etc., R. Co. v. Koonce, 34 Nebr. 479, 51

N. W. 1033; Gulf, etc., R. Co. v. Holtcamp,
3 Tex. App. Civ, Cas. § 437.

[74]

A crossing is sufficient to protect the rail-

road company from liability for injuries to

animals at the crossing if it is so constructed
that the public can cross with teams and
vehicles with reasonable safety and conven-
ience. Peoria, etc., R. Co. v. Miller, 11 111.

App. 375; Meeker v. Chicago, etc., R. Co., 64
Iowa 641, 21 N. W. 120.

The charter of the North Carolina railroad
in its provisions as to the repair of public
crossings applies only to public highways
recognized as such by the appointment of
overseers and hands to work and keep them
in repair for the use of a whole community,
and the company will not be liable by reason
of the provision of the charter for failing to
repair the crossing of a road used by the
public but which has never been so recognized
as a public highway. Coon v. North Carolina
R. Co., 65 N. C. 507, where, however, the
court expressly avoided any decision as to

the liability of the company to persons using
such roads apart from that imposed by the
provisions of its charter.

57. Indicma.— Evansville, etc., R. Co. V.

Carevener, 113 Ind. 51, 14 N. E. 738.
Nebraska.— Burlington, etc., R. Co. V.

Koonce, 34 Nebr. 47D,'51 N. W. 1033.
Nmc York.— Worster v. Forty-Second St.,

etc., Ferry R. Co., 50 N. Y. 203; Cuddeback
V. Jewett, 20 Hun 187.
North Carolina.— Tankard v. Roanoke E.,

etc., Co., 117 N. 0. 558, 23 S. E. 46.

Canada.— Moggy v. Canadian Pac. R. Co.,

3 "Manitoba 209.

See 41 Cent. Dig. tit. " Railroads," § 1407.
Where a person is directed to drive over a

crossing by the servants of the company who
are engaged in repairing the same without
any warning as to its condition, the company
will be liable for an injury to a horse caused
by stepping on an exposed spike on the cross-

ing. Terre Haute, etc., R. Co. v. Grandfield,

58 111. App. 136.

58. Atchison, etc., R. Co. v. Miller, 39 Kan.

[X, H, 3, e]
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will also be liable for injuries to animals due to its wrongfully obstructing the
crossing of a public highway,^' as by leaving its trains standing upon a crossing

for an unreasonable length of time.™ A railroad company is not, however, liable

to a mere licensee for injuries to animals due to the condition of its track or road-
bed at places other than such crossings as it is the duty of the companyto maintain.*'

4. Fences and Cattle-Guards— a. Duty to Erect and Maintain— (i) /iV

General. Unless required to do so by the terms of its charter or express statu-

tory provision a railroad company is not obUged to fence its tracks,*^ or to construct
cattle-guards,'^ and consequently a failure to do so will not render the company
hable for injuries to animals in the absence of negUgence or misconduct on the
part of its employees." This duty is, however, in some cases imposed by the
charter of the company,*^ and in many jurisdictions by statutes which either

419, 18 Pae. 486; Kimes v. St. Louis, etc., R.
Co., 85 Mo. 611; Cotton v. New York, etc., R.
Co., 20 N. Y. Suppl. 347 ; Gulf, etc., E. Co. v.

Holtcamp, 3 Tex. App. Civ. Cas. § 437.
59. Alabama Great Southern R. Co. v.

Clark, 126 Ala. 141, 27 So. 916; Murray v.

South Carolina R. Co., 10 Rich. (S. C.) 227,
70 Am. Dec. 219.

It is not necessary that the particular in-
jury should have been foreseen in order to
render the company liable for wrongfully
obstructing a public highway, but it is suffi-

cient if it was reasonably to be expected
that an injury might result to some per-
son while exercising a legal right in an or-

dinarily careful manner. Grimes r. Louis-
ville, etc., R. Co., 3 Ind. App. 573, 30 N. E.
200.

60. Grimes v. Louisville, etc., R. Co., 3
Ind. App. 573, 30 N. E. 200; Murray v. South
Carolina R. Co., 10 Rich. (S. C.) 227, 70
Am. Dec. 219.

Where cars are left standing near a cross-

ing but not so as in any way to obstruct it,

the company will not be liable for injury
to an animal which goes between such cars
and a moving train on another track where
there is no negligence in the operation of the
train. Hyer v. Chamberlain, 46 Fed. 341.

61. Pratt Coal, etc., Co. v. Davis, 79 Ala.

308; Ott V. Kansas City, etc., R. Co., 58 Mo.
App. 502; Truax v. Chicago, etc., R. Co., 83
Wis. 547, 53 N. W. 842.

62. Connecticut.— Campbell v. New Y'ork,

etc., R. Co., 50 Conn. 128.

Florida.— Savannah, etc., R. Co. c. Geiger,

21 Fla. 669, 58 Am. Rep. 697.

Indian Territory.— Chicago, etc., R. Co. v.

Woodworth, 1 Indian Terr. 20, 35 S. W. 238.

Kentucky.— Louisville, etc., R. Co. t. Bal-

lard, 2 Mete. 177.

Louisiana.— Day v. New Orleans Pac. R.
Co., 36 La. Ann. 244; Stevenson r. New Or-
leans Pac. R. Co., 35 La. Ann. 498; Knight
r. New Orleans, etc., E. Co., 15 La. Ann.
105.

Massachusetts.— Morss r. Boston, etc., R.

Co., 2 Cush. 536.

Michigan.— Continental Imp. Co. v. Phelps,

47 Mich. 299, 11 N. W. 167; Williams v.

Michigan Cent. E. Co., 2 Mich. 259, 55 Am.
Dec. 59.

Mississippi.— New Orleans, etc., E. Co. v.

Field, 46 Miss. 573; Memphis, etc., E. Co. v.

Orr, 43 Miss. 279.
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Neio Hampshire.— Towns r. Cheshire E.
Co., 21 N. H. 363.

Oftio.— Cleveland, etc., R. Co. v. Elliott, 4
Ohio St. 474.

Oklahoma.— McCook i. Bryan, 4 Okla. 488,

46 Pac. 506.
Pennsylvania.— New Y'ork, etc., R. Co. v.

Skinner, 19 Pa. St. 298, 57 Am. Dec. 654.

Yermont.— Hurd r. Rutland, etc., R. Co.,

25 Vt. 116. But see Throw r. Vermont Cent.

R. Co., 24 Vt. 487, 58 Am. Dec. 191; Quimby
V. Vermont Cent. R. Co., 23 Vt. 387.

"West Virginia.— Layne r. Ohio River R.
Co., 35 W. Va. 438, 14 S. E. 123; Blaine v.

Chesapeake, etc., R. Co., 9 W. Va. 252.
Wisconsin.— Stucke v. Milwaukee, etc., E.

Co., 9 Wis. 202.
Wyoming.— Martin v. Chicago, etc., E. Co.,

15 Wyo. 493, 89 Pac. 1025.
See 41 Cent. Dig. tit. " Railroads," § 1409.
The fact that a railroad company has vol-

untarily erected fences is not evidence of any
duty to make and maintain such fences.

Morss r. Boston, etc., R. Co., 2 Cush. (Mass.)
536.

63. St. Louis, etc., R. Co. v. Douglass, 152
Ala. 197, 44 So. 677; Towns V. Cheshire E.
Co., 21 N. H. 363.

A railroad company may remove cattle-

guards which it has constructed at a point

at which it is under no legal obligation to

maintain them. McKee r. Cincinnati, etc.,

E. Co., 102 Ky. 253, 43 S. W. 241, 19 Ky.
L. Eep. 1270.

Q^. Florida.— Savannah, etc., E. Co. r.

Geiger, 21 Fla. 669, 58 Am. Rep. 697.

Kentucky.— Louisville, etc., R. Co. v. Bal-

lard, 2 Mete. 177.

Louisiana.— Day r. New Orleans, etc., R.
Co., 36 La. Ann. 244.

Michigan.— Williams r. Michigan Cent. R.
Co., 2 Mich. 259, 55 Am. Dec. 59.

OAto.— Cleveland, etc., R. Co. f. Elliott, 4
Ohio St. 474.

Pennsylvania.— New Y'ork, etc., R. Co. v.

Skinner,' 19 Pa. St. 293, 57 Am. Dec. 654.

Wisconsin.— Stucke r. Milwaukee, etc., R.
Co., 9 Wis. 202.

Wyoming.— Martin r. Chicago, etc., R. Co.,

15 Wyo. 493, 89 Pac. 1025.

Canada.— Graham ;. Canadian Pac. R. Co.,

9 Can. L. T. Occ. Not?s 252.

See 41 Cent. Dig. tit. " Railroads," § 1409.

65. Hurd v. Rutland, etc., R. Co., 25 Vt
116.
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expressly require the construction of fences or make railroad companies Kable

for all injuries to animals where their roads are not fenced. °° The statutes in

some cases expressly require the construction of cattle-guards; °' but statutes

requiring the erection and maintenance of fences impose without any express

provision relating thereto the duty of constructing suitable cattle-guards,"' and
end or wing fences from such cattle-guards to the main or lateral fences."" The
obligation, being purely statutory, comes into existence, is modified, or goes out

of existence by the enactment, change, or repeal of the statutes.'"

(ii) Agreement of Railroad Company to Construct and Maintain.
Where a railroad company in consideration of the grant of a right of way or other

66. California.— Enright v. San Fran-
cisco, etc., E. Co., 33 Cal. 230.

Florida.— Jacksonville, etc., E. Co. v. Prior,

U Fla. 271, 15 So. 760.
Illinois.— Toledo, eti., R. Co. r. Logan, 71

111. 191.

Indiana.—Jeffersonville, etc., E. Co. v. Dun-
lap, 112 Ind. 93, 13 M. E. 403; Baltimore,
etc., R. Co. t'. Kreiger, 90 Ind. 380.

Iowa.— Young v. St. Louis, etc., E. Co., 44
Iowa 172.

Kansas.—Atchison, etc., E. Co. v. Shaft, 33
Kan. 521, 6 Pac. 908.

Michigan.— Continental Imp. Co. c. Phelps,
47 Mich. 299, 11 N. W. 167.

Missouri.— Gorman v. Pacific R. Co., 26
Mo. 441, 72 Am. Dec. 220; Mcintosh i'. Han-
nibal, etc., R. Co., 26 Mo. App. 377.

Nebraska.— Union Pac. E. Co. t. Schwenck,
13 Nebr. 478, 14 N. W. 376.
Neio Hampshire.— Smith v. Eastern R. Co.,

35 N. H. 356.
New York.— Kelver v. New York, etc., E.

Co., 126 N. Y. 365, 27 X. E. 553; Klock v.

New York Cent., etc., E. Co., 62 Hun 291,
17 X. Y. Suppl. 120; Graham i. Delaware,
et<;., Canal Co., 46 Hun 386.
OAio.— Gill V. Atlantic, etc., R. Co., 27

Ohio St. 240.

Oregon.— Sullivan n. Oregon E., etc., Co.,

19 Oreg. 319, 24 Pac. 408.
Termont.— Congdon v. Central Vermont E.

Co., 56 Vt. 390, 48 Am. Eep. 793.
Virginia.— Norfolk, etc., E. Co. c. John-

son, 91 Va. 661, 22 S. E. 505; Norfolk, etc.,

R. Co. V. McGavock, 90 Va. 507, 18 S. E.
909.

Wisconsin.— Heller c. Abbot, 79 Wis. 409,
48 N. W. 598.

Canada.— Fensom v. Canadian Pac. E. Co.,

8 Ont. L. Rep. 688, 4 Ont. Wkly. Rep. 373
laffirming 7 Ont. L. Rep. 254, 3 Ont. Wkly.
Rep. 227].

See 41 Cent. Dig. tit. " Railroads," § 1409.
The duty of fencing is imposed by implica-

tion by statutes making railroad companies
liable for injuries to animals where their

tracks are not fenced (Sullivan t. Oregon
R., etc., Co., 19 Oreg. 319, 24 Pac. 408), or
permitting adjoining owners after notice to

the company to construct fences upon failure

of the railroad company to do so and to re-

cover from the railroad company the expenses
of such construction (Cornwall v. Sullivan R.
Co., 28 N. H. 161 )

.

The Massachusetts statute of 1846 ex-
pressly applied only to roads thereafter con-

structed, the prior statutes not requiring rail-

road companies to maintain fences but pro-

viding for compensation for fences to be in-

cluded in the damages recovered by land-

owners (Baxter v. Boston, etc., R. Co., 102
Mass. 383; Stearns v. Old Colony, etc., R.
Co., 1 Allen 493), and did not apply to roads
located and begun but not completed at the
time of the passage of that act (Baxter !'.

Boston, etc., R. Co., supra )

.

Powers of provincial legislature.— The
provision in the British Columbia Cattle Pro-

tection Act (1891), as amended in 1895, to

the effect that a dominion railway company,
unless they erect proper fences on their rail-

way, shall be responsible for cattle injured
or killed thereon, is ultra vires of the pro-

vincial parliament. Madden v. Nelson, etc.,

R. Co., [1899] A. C. 626, 68 L. J. C. P. 148,

15 T. L. R. 484 [affirming 5 Brit. Col. 541].
At what places required see infra, X, H,

4, b.

67. Michigan.— Lafferty v. Chicago, etc.,

E. Co., 71 Mich. 35, 38 N. W. 660.

Minnesota.— Greely r. St. Paul, etc., E.
Co., 33 Minn. 136, 22 N. W. 179, 53 Am.
Eep. 16.

New York.— Bradley v. Buffalo, etc., E. Co.,

34 N. Y. 427.

Ohio.— Railroad Co. v. Newbrander, 40
Ohio St. 15.

Texas.— Horan v. Taylor, etc., R. Co., 3

Tex. App. Civ. Cas. § 435.

Canada.— Huist v. Buffalo, etc., R. Co.,

16 U. C. Q. B. 299.

See 41 Cent. Dig. tit. " Railroads," § 1409.

68. Idaho.— Patrie i. Oregon Short-Line

E. Co., 6 Ida. 448, 56 Pac. 82.

Illinois.— Toledo, etc., E. Co. v. Franklin,

53 111. App. 632.

Indiana.— Wabash, etc., R. Co. r. Tretts,

96 Ind. 450; Pittsburgh, etc., R. Co. r. Ehr-
hart, 36 Ind. 118; New Albany, etc., R. Co. v.

Pace, 13 Ind. 411.

Kansas.— Union Pac. R. Co. r. Harris, 28
Kan. 206.

Texas.— International, etc., E. Co. r. Sea-

right, 8 Tex. Civ. App. 593, 28 S. W. 39.

See 41 Cent. Dig. tit. " Railroads," § 1409.

69. Louisville, etc., R. Co. i'. Thomas, 106

Ind. 10, 5 N. E. 198; Union Pac. R. Co. v.

Harris, 28 Kan. 206; Edwards v. Kansas
City, etc., R. Co., 74 Mo. 117.

70. Campbell v. New York, etc., R. Co., 50

Conn. 128, holding that where a statute re-

quiring fences is repealed and a new stat-

ute enacted requiring .fencing only when

[X, H, 4, a, (II)]
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valuable consideration contracts with an adjoining landowner to fence its tracks,
it is liable to such owner for injury to animals occasioned by its failure to con-
struct or maintain such fences in accordance with the terms of its agreement."
A compliance with an existing statute as to fencing will not exonerate the com-
pany from liability irrespective of the terms of the contract," nor will an agi-ee-

ment on the part of the company as to the construction of certain fences and
crossings, unless such an intention clearly appears, relieve the companj^ from
any of its duties in this regard imposed by statute."

(hi) Duty of Adjoining Landowner to Assist. Statutes requiring
railroad companies to fence are not partition fence laws,'^ and in the absence of
special statute or agreement an adjoining landowner is not required to erect or
assist in maintaining any part thereof,'^ or to construct fences on his own land
abutting on the railroad; '° nor, on the other hand, is the railroad company obliged
to constmet fences, which if constructed would inclose no part of its track, between
places such as depot grounds which it may leave unfenced and the lands of adjoin-
ing owners." Statutes providing that upon failure of the railroad company to
construct fences the landowner may do so and recover the value thereof from the
railroad company impose no duty upon the landowner to do so, and do not affect

the liability of the railroad company under other statutes expressly requiring it

to fence."

(iv) Delegation of Duty to Third Persons. A railroad company can-
not avoid its hability for injuries to animals occasioned by the absence or defect-

ive condition of fences or cattle-guards by showing that it had contracted with
some third person to construct or maintain them and that the injury was due
to a failure of such person to comply with his agreement,^® unless the owner of

the railroad commissioners order it, the
company is not liable for failure to erect

fences where the commissioners have not so

ordered.
71. Evans v. Southern E. Co., 133 Ala.

482, 32 So. 138; Fernow r. Dubuque, etc.,

E. Co., 22 Iowa 528; Gulf, etc., E. Co. v.

Washington, 49 Fed. 347, 1 C. C. A. 286.

An agreement to fence within a reasonable
time " after the completion " of the railroad

will be construed as referring to the com-
pletion of the part running through the
lands agreed to be fenced and not to the
completion of the entire road, where the
completed parts of the road are being oper-

ated in advance of the completion of the
whole. Baltimore, etc., E. Co. v. McClel-
len, 59 Ind. 440.

Form of action.— Where the duty to fence

is not imposed by law but by contract, the
owner of animals injured cannot maintain
an action of tort based solely upon a breach
of this duty, but in the absence of such
negligence in the management of the train

as to render the company liable the remedy
of the owner must be an action for damages
for breach of the contract. Drake v. Phila-

delphia, etc., E. Co., 51 Pa. St. 240. But
see Gulf, etc., E. Co. v. Washington, 49

Fed. 347, 1 C. C. A. 286.

73. Thompson v. New York, etc., E. Co.,

1 Thomps. & C. (N. Y.) 411.

73. Poler v. New York Cent. E. Co., 16

N. Y. 476, holding that under a deed of a

right of way providing that the company
shall construct a good and sufficient fence

on each side of the strip conveyed and

maintain two crossings, but making no pro-

[X, H, 4, a, (n)]

vision as to the maintenance of gates and
bars at such crossings, the statutory duty of
the company to do so is not affected.

74. Smith y. Minneapolis, etc., E. Co., 37
Minn. 103, 33 N. W. 31fi; Busby v. St. Louis,
etc., E. Co., 81 Mo. 43.

75. Busby v. St. Louis, etc., E. Co., 81 Mo.
43.

The Kentucky statute of 1903 requires
railroad companies to construct and main-
tain fences on one half of the distance of
the division line between the right of way
and the adjoining land, and requires the
landowner to fence the other half; but where
the landowner erects the part required of

him the railroad company is bound to erect

the other half without notice from the

landowner to do so. Parish v. Louisville,

etc., E. Co., 78 S. W. 186, 25 Ky. L. Eep.
1524.
In Ohio under the act of 1859 landowners

through or along whose lands a railroad
was constructed were required to assist in
building and maintaining fences as in the
case of partition fences (Sandusky, etc., E.
Co. V. Sloan, 27 Ohio St. 341), but under
the later statute of 1874 this duty rests en-
tirely upon the railroad company (Pitta-

burg, etc., E. Co. V. Smith, 38 Ohio St. 410).
76. Fontaine v. Southern Pac. E. Co., 54

Cal. 645.

77. Smith v. Minneapolis, etc., E. Co., 37
Minn. 103, 33 N. W. 316.

78. Toledo, etc., E. Co. r. Pence, 68 111.

524; Pittsburg, etc., E. Co. i: Smith, 38
Ohio St. 410.

79. Indianapolis, etc., E. Co. v. Thomas,
84 Ind. 194 [disapproving Indianapolis, etc^
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"the injured animal is the same person who assumed the duty of maintaining the

fences or is a party to or otherwise bound by his agreement.*"

(v) Waiver or Agreement of Adjoining Landowner. The con-

struction of fences and cattle-guards, although required by statute, may be waived
by an adjoining landowner,'' or he may agree with the company that he will

himself construct and maintain them,*^ and in such cases cannot maintain any
action against the railroad company for injuries to animals due to the absence
of such fences or cattle-guards; *^ but agreements of this character are not binding
"upon persons not parties to the contract or assenting thereto," although it has

K. Co. V. Adkins, 23 Ind. 340] ; Cincinnati,
«tc., R. Co. V. Ridge, 54 Ind. 39; Warien v.

K, & D. M. R. Co., 41 Iowa 484; Corwin
V. New York, etc., E. Co., 13 N. Y. 42;
Pittsburg, etc., R. Co. v. Allen, 40 Ohio St.

206; Gill V. Atlantic, etc., R. Co., 27 Ohio
St. 240.
Where a railroad is tuilt by a construction

company under contract with defendant, the
fact that the construction company neglected
to build cattle-guards does not affect the
liability of the railroad company for injuries

to stock occasioned by their absence. Chi-

cago, etc., R. Co. •!/•. Hutchinson, 45 Kan.
186, 25 Pao. 576.
80. See infra, X, H, 4, a, (v).
81. Enright v. San Francisco, etc., E. Co.,

33 Cal. 230; Whittier v. Chicago, etc., E.
Co., 24 Minn. 394; San Antonio, etc., E.
Co. V. Adams, (Tex. Civ. App. 1898) 45
S. W. 844.

But a failure of the landowner to demand
that the company comply with the law is

not a waiver of its failure to do so, nor
does the fact that for- a long period of time
it neglected its duty give it any prescriptive
right to continue in wrong-doing or im-
munity against the statutory penalty. Parks
V. Hannibal, etc., R. Co., 20 Mo., App.
440.
Contracts not releasmg liability.— The lia-

bility for injuries to animals due to a failuiPe

to maintain fences as required by law is

not released by a release in the grant of a
right of way of all damages and claims
"occasioned by, the location, construction,
and operation " of the road over the premises
conveyed (Stoutimore v. Chicago, etc., R. Co.,

39 Mo. App. 257), or by a release of lia-

bility for damages resulting from " the loca-

tion or construction of said work, or the
repairing thereof" (Cleveland, etc., R. Co.
V. Crossley, 36 Ind. 370).

82. Terre Haute, etc., R. Co. v. Smith, 16
Ind. 102 [distinguishing New Albany, etc.,

R. Co. V. Maiden, 12 Ind. 10] ; Warren v.

K. & D. M. R. Co., 41 Iowa 484; Ells v.

Pacific R. Co., 48 Mo. 231; Talraadge v.

Rensselaer, etc., R. Co., 13 Barb. (N. Y.)
493.
Where the railroad company employs the

landowner to construct the fence and he acts
merely as its agent, the liability of the com-
pany is not affected by the contract, it

being only in cases where the duty is as-

sumed by the landowner that the company
is released. Illinois Cent. R. Co. v. Swear-
ingen, 33 III. 289.

The contract need not be in writing in order
to bind the landowner and release the rail-

road company as to him from liability.

Talmadge v. Rensselaer, etc., R. Co., 13

Barb. (N. Y.) 493.

83. Enright v. San Francisco, etc., R. Co.,

33 Cal. 230; Terre Haute, etc., R. Co. v.

Smith, 16 Ind. 102; Whittier v. Chicago,

etc., E. Co., 24 Minn. 394; Ells v. Pacific

R. Co., 48 Mo. 231.

The landowner cannot set up the statute
of limitations as relieving him from the con-

sequences of his own neglect where he has
neglected for a number of years to comply
with his contract to construct a fence. Tal-

madge V. Rensselaer, etc., E. Co., 13 Barb.
(N. Y.) 493.
84. Illinois.— St. Louis, etc., R. Co. v.

Todd, 36 111. 409.
Indiana.— Indianapolis, etc., R. Co. V.

Thomas, 84 Ind. 194 [disapproving Indian-
apolis, etc., R. Co. V. Adkins, 23 Ind. 340];
Cincinnati, etc., E. Co. v. Hildreth, 77 Ind.

504; Cincinnati, etc., R. Co. ;;. Eidge, 54
Ind. 39.

Joiod.— Warren v. K. & D. M. E. Co., 41
Iowa 484.

Maine.— Gilman v. European, etc., E. Co.,

60 Me. 235.

Michigan.— Neversorry v. Duluth, etc., R.
Co., 115 Mich. 146, 73 N. W. 125.

Missouri.—Eiuehart v. Kansas City South-
ern R. Co., 204 Mo. 269, 102 S. W. 918
[affirming 126 Mo. App. 446, 80 S. W. 910]

;

Berry v. St. Louis, etc., E. Co., 65 Mo. 172;
Perry v. Quincy, etc., E. Co., 122 Mo. App.
177, 99 S. W. 14.

New York.— Corwin v. New York, etc., R.
Co., 13 N. Y. 42.

Ohio.— Pittsburg, etc., E. Co. v. Allen,
40 Ohio St. 206.

Oregon.— Brown v. Southern Pac. R. Co.,

36 Oreg. 128, 58 Pac. 1104, 78 Am. St. Rep.
761, 47 L. E. A. 409.
England.— Corry v. Great Western E. Co.,

7 Q. B. T>. 322, 45 J. P. 712, 50 L. J. Q. B.
386, 44 L. T. Eep. N. S. 701, 29 Wkly. Eep.
623.

See 41 Cent. Dig. tit. " Railroads," § 1424.

Persons pasturing animals upon the land
of a landowner who has agreed to maintain
fences are not precluded by such agreement
from maintaining an action against the rail-

road company for injuries to animals due
to the absence of such fences. Warren v.

K. & D. M. E. Co., 41 Iowa 484.

Where it is the duty of a railroad company
to maintain a gate at a farm crossing for the

[X, H, 4, a, (v)]
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been held that a tenant of the landowner will be bound thereby.*' A covenant
in a deed of a right of way by which the landowner agrees to maintain the neces-

sary fences runs with the land and estops aU persons holding through or under
him from maintaining such actions to the same extent as the grantor himself;'*

but a mere parol agreement does not nm with the land or bind a subsequent
owner," nor do covenants in a deed with regard to the maintenance of fences

bind persons who are strangers thereto.'*

(vi) Effect of Award of Damages to Landowners For Fencing.^^
It is ordinarily held that a railroad company is relieved from any Uabihty for

failing to maintain fences to a landowner who in the award of damages for the
taking of his land is allowed compensation for this purpose, °° and in some juris-

dictions there are statutory provisions relieving the railroad company from Ua-
bihty as to owners who have been paid compensation for fencing," and in one
jurisdiction the statute has been held to apply not only as between the railroad

company and the landowner but as to injuries to animals of third persons.'^

benefit of several adjacent owners, a waiver
by one owner of a defective condition of

such gate does not affect the other owners.
Parks V. Hannibal, etc., E. Co., 20 Mo. App.
440.

85. Indianapolis, etc., R. Co. v. Petty, 2-5

Ind. 413 (holding that an agreement of the
landowner to maintain a fence is binding
upon his tenant) ; Clayton r. Great Western
R. Co., 23 U. C. C. P. 137 (holding that,

where a fence along the railroad at a certain

place is omitted at the request of the land-
owner, a tenant of the landowner cannot re-

cover for injuries to stock which go upon
the track at such place). See also Kilmer
r. Great Western R. Co., 35 U. C. Q. B. 595,
holding that a person using the land as a
mere licensee of the owner cannot recover
on account of the absence of fences which
had been removed with the consent of the
landowner. But see Thomas i\ Hannibal,
etc., R. Co., 82 Mo. 538 (holding that an
agreement of the landowner that the com-
pany need not maintain fences is not bind-

ing upon a tenant without notice of the
agreement) ; Corry v. Great Western R. Co.,

7 Q. B. D. 322, 45 J. P. 712, 50 L. J. Q. B.

386, 44 L. T. Rep. N. S. 701, 29 Wkly. Rep.
623.

A covenant in a deed binding the grantor
to maintain the fences required has been
held to estop any tenant or other occupant
holding under such grantor from maintain-
ing an action for injuries due to the absence

of fences without regard to the liability of

the tenant or occupant to perform the con-

ditions of the covenant (Duffy v. New York,

etc., R. Co., 2 Hilt. (N. Y.) 496) ; but
where the landowner in order to aid the con-

struction of a railroad executed a convey-

ance of the right of way with a release of

any obligation on the part of the company
to fence the same, it was held that as the

landowner had not agreed to construct the

fences the release did not affect the right

of his tenant to recover for injuries to his

animals, as it imposed no duty upon the land

which the tenant was bound to perform

(Cincinnati, etc., R. Co. v. Hildreth, 77

Ind. 504).
86. Satterly v. Erie R. Co., 113 N. Y. App.

[X, H, 4, a, (V)]

Div. 462, 99 X. Y. Suppl. 309; Duflfey r.

New York, etc., R. Co., 2 Hilt. (N. Y.)

496.

87. St. Louis, etc., R. Co. v. Todd, 36 111.

409; Wilder v. Maine Cent. R. Co., 65 Me.
332, 20 Am. Rep. 698; Meadows i: Chicago,
etc., R. Co., 82 Mo. App. 83.

88. Cincinnati, etc., R. Co. c. Ridge, 54
Ind. 39; Corwin v. New York, etc., R. Co.,

13 N. Y. 42.

89. Express agreement of landowner to
fence see supra, X, H, 4, a, (v).

90. Rockford, etc., R. Co. c. Lynch, 67 111.

149; Terre Haute, etc., R. Co. v. Smith,
16 Ind. 102; Stearns v. Old Colony, etc., R.
Corp., 1 Allen (Mass.) 493; Johnson v. Mil-
waukee, etc., R. Co., 19 Wis. 137. But see

Baltimore, etc., R. Co. v. Johnson, 59 Ind.

188.

If compensation was received by the land-

owner prior to the statute requiring railroad

companies to fence, the duty of fencing as
between the ^railroad company and such
owner rests upon the latter and is not
affected by the statute (Stearns v. Old Col-

ony, etc., R. Co., 1 AUen (Mass.) 493;
Johnson v. Milwaukee, etc., R. Co., 19 Wis.

137) ; and the same rule applies if the rail-

road was located and begun under a, stat-

ute allowing the landowner to recover com-
pensation for fencing as a part of his dam-
ages, although the road was not completed

at the time of the enactment of the statute

requiring railroad companies to fence (Baxter

i\ Boston, etc., R. Co., 102 Mass. 383).

91. Louisville, etc., R. Co. v. Belcher, 89

Ky. 193, 12 S. W. 195, 11 Ky. L. Rep. 393;
Horn r. Atlantic, etc., R. Co., 35 N. H. 169;

Cornwall r. Sullivan, etc., R. Co., 28 N. H.
161; Baltimore, etc.. R. Co. v. Wood. 47

Ohio St. 431, 24 N. E. 1077.

Under the Kentucky statute to enable an
occupant of adjoining lands to recover in

the absence of negligence it must appear
that neither he nor the owner of the lands

had received compensation from the railroad

company for fencing. Louisville, etc., R.
Co. V. Belcher, 89 Ky. 193, 12 S. W. 195,

11 Ky. L. Rep. 393.

92. Baltimore, etc., R. Co. i\ Wood, 47
Ohio St. 431, 24 N. E. 1077.
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(vii) Time For Construction. The statutory liability of a railroad com-

pany for injuries to animals due to the absence of fences commences as soon as it

begins to run its cars over the road,"' unless the statute expressly allows a certain

time for such construction after the road is open for use/^ or after the passage

of the act creating the liability/^ in which case to recover under the statute it

is necessary for plaintiff to show that this time had elapsed at the time of the

injury complained of/" and if it has not, there can be no recovery unless action-

able negligence in the operation of the train is shown. °'

(viii) Persons Entitled to Benefit of Fencing. The statutes requir-

ing railroad companies to maintain fences and cattle-guards are in some juris-

dictions construed as being only for the benefit of adjoining landowners,"* includ-

93. Cobb V. Kansas City, etc., R. Co., 43
Mo. App. 313.
Where no time is specified by the statute

for the construction of the fences, they must
be built at least as soon as the company
shall commence operating its road; and it

seems that under the same circumstances a
proper regard for the rights of adjoining
landowners would require that they should
be built before or as soon as the construc-

tion of the road is begun. Holden ». Rut-
land, etc., R. Co., 30 Vt. 297.

94. Colorado, etc., R. Co. v. Neville, 41
Colo. 393, 92 Pac. 956 ; Chicago, etc., R. Co.

V. Diehl, 52 111. 441; Ohio, etc., R. Co. v.

Jones, 27 111. 41; Ohio, etc., R. Co. V.

Meisenheimer, 27 111. 30; Wabash, etc., E.
Co. V. Neikirk, 13 111. App. 387.

The Illinois statute requires that the fences

shall be constructed within six months after

the road is open for use, but the term
" open for use " does not mean open to public

or general use, and the company will be
liable for injuries in case of a failure to

fence within six months after beginning to
run trains on the track for construction

purposes, and this notwithstanding the road
is still under the control of contractors.

Rockford, etc., R. Co. v. Heflin, 65 111. 366.

A failure to keep a fence in repair will not
render the railroad company liable where it

has voluntarily constructed the fence and
the injury occurs prior to the time within
which the statute requires its construction.

Toledo, etc., R. Co. v. ^filler, 45 111. 42.

95. Baltimore, etc., R. Co. r. McElroy, 35
Ohio St. 147.

96. Colorado, etc., R. Co. v. Neville, 41

Colo. 393, 92 Pac. 95'); Ohio, etc., R. Co.

V. Jones, 27 111. 41 ; Ohio, etc., R. Co. v.

Meisenheimer, 27 111. 30 ; Peoria, etc., R.
Co. V. Purviance, 15 II!. App. 112.

The point where the animal entered and
not the place of injury fixes the liability

of the company, and it must be shown that

the road had been open at that point for

such time as to make it the duty of the
company to maintain a fence there. Toledo,

etc., R. Co. V. Darst, 51 111. 365.

97. Gihnan, etc., R. Co. v. Spencer, 76 111.

192.

98. Maine.— Allen v. Boston, etc., R. Co.,

87 Me. 326, 32 Atl. 963.

Massachusetts.— Gerry v. New York, etc.,

E. Co., 194 Mass. 35, 79 N. E. 783; McDon-
nell V. Pittsfield, etc., R. Corp., 115 Mass.

564; Eames v. Salem, etc., E. Co., 98 Mass
560, 96 Am. Dec. 076.

Nevada.— Walsh v. Virginia, etc., R. Co.,

8 Nev. 110.

New Hampshire.—^Morse v. Boston, etc., R.
Co., 66 N. H. 148, 28 Atl. 286; Giles v.

Boston, etc., R. Co., 55 N. H. 552.

Vermont.— Delphia v. Rutland R. Co., 76
Vt. 84, 56 Atl. 279; Jackson v. Rutland,
etc., R. Co., 25 Vt. 150, 60 Am. Dec. 246.

West Virginia.— Maynard v. Norfolk, etc.,

R. Co., 40 W. Va. 331, 21 S. E. 733.

England.— Corry v. Great Western R. Co.,

7 Q. B. D. 322, 45 J. P. 712, 50 L. J. Q. B.

386, 44 L. T. Rep. N. S. 701, 29 "^Vkly. Rep.
023; Ricketts v. East India, etc., Docks, etc.,

Co., 12 C. B. 160, 16 Jur. 1072, 21 L. J.

C. P. 201, 9 R. & Can. Cas. 295, 74 E. C. L.
160.

Canada.— Mcintosh !'. Grand Trunk R.
Co., 30 U. C. Q. B. 601; Dolrey v. Ontario,
etc., E. Co., 11 U. C. Q. B. 600.

See 41 Cent. Dig. tit. " Railroads," § 1426.
In Michigan the statute of 1871 expressly

limits the liability of the railroad company
to " adjacent occupants or proprietors " and
supersedes the statute of 1869 under which
the liability was general. Continental Imp.
Co. V. Phelps, 47 Mich. 299, 11 N. W.
167.

The provision of the Missouri statute re-

quiring railroad companies to fence their
tracks where they pass through uninclosed
lands is for the benefit of the general public
and not for adjoining owners only (Jackson
V. St. Louis, etc., R. Co., 43 Mo. App. 324;
Duke V. Kansas City, etc., R. Co., 39 Mo.
App. 105; Young v. Kansas City, etc., R.
Co., 39 Mo. App. 52) ; and while the pro-
visions requiring fencing where the road
passes through inclosed or cultivated fields

has been held to be only for the benefit of
adjoining owners (Berry v. St; Louis, etc.,

R. Co., 65 Mo. 172; Geiser v. St. Louis, etc.,

R. Co., 61 Mo. App. 459; Ferris v. St. Louis,
etc., R. Co., 30 Mo. App. 122; Carpenter v.

St. Louis, etc., E. Co., 25 Mo. App. 110),
this construction of the statute has been in
later cases expressly limited and modified
(Rinehart v. Kansas City Southern R. Co.,

126 Mo. App. 446, 80 S. W. 910 [affirmed in
204 Mo. 269, 102 S. W. 918]); and it is

now well settled that the requirement inures
to the benefit of any person whose animals
are on the adjoining premises by permission
or with the consent of the landowner (Farm-
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ing, however, within their protection, animals rightfully upon such lands with
the express or implied consent of the landowner/' while in others the statutes
are held to be in the nature of police regulations for the benefit of the pubUc
generally.^

ers' Bank v. Chicago, etc., R. Co., 109 Mo.
App. 165, 83 S. W. 76; Brown v. Missouri,
etc., E. Co., 104 Mo. App. 691, 78 S. W.
273; Payne v. Current River R. Co., 75
Mo. App. 14), or which stray upon the ad-
joining lands if such lands are not inclosed
by a lawful fence (Rinehart v. Kansas City
Southern R. Co., supra; Litton v. Chicago,
etc., R. Co., Ill Mo. App. 140, 85 S. W.
978; Growney p. Wabash R. Co., 102 Mo.
App. 442, 76" S. W. 671) ; but if such lands
are inclosed by a -lawful fence on all sides
except next to the railroad track, this is

all the protection that persons other than
the landowner are entitled to (Johnson v.

Missouri Pac. R. Co., 80 Mo. 620) ; and if

the animals of third persons break over such
lawful fences and go upon the track and are
injured, there can be no recovery, although
the railroad company failed to fence along
the track (.Johnson «. Missouri Pac. R. Co.,

swpra; Harrington v. Chicago, etc., R. Co.,

71 Mo. 384).
The English statute requires fencing for

the benefit of " occupiers " as well as own-
ers of adjacent lands, and a tenant is an
occupier within the application of the stat-

ute (Dawson V. Midland R. Co., L. R. 8

Exch. 8, 42 L. J. Exch. 49, 21 Wkly. Rep.

56) ; and it is also held that a person law-

fully using an adjacent highway for the pur-

pose of driving his stock along it is for

the time being an occupier within the ap-

plication of the statute (Midland R. Co.

V. Dakin, 17 C. B. 126, 25 L. J. C. P. 73,

42 Wkly. Rep. 16, 84 E. C. L. 126) ; but
if animals are merely straying upon the ad-

jacent highway the company is under no
obligation to fence against them (Man-
chester, etc., R. Co. r. Wallis, 14 C. B. 213,

2 C. L. R. 573, 18 Jur. 268, 23 L. J. C. P. 85,

7 R. & Can. Cas. 709, 2 Wkly. Rep. 194, 78

E. C. L. 213).
In Canada under the statute of 1883, an

"occupant" of adjoining lands is entitled to

the protection of fences, but the occupation

must be of land adjoining the railroad, and

the company is only required to fence across

the land or portion of a lot actually occupied

(Conway v. Canadian Pac. R. Co., 12 Ont. App.

708 [affirming 7 Ont. 673] ) ; but a person in

possession as locatee of public lands is an

occupant, although his location is subject to

forfeiture fqr breach of conditions provided

the crown has taken no steps to insist upon

the forfeiture (Davis v. Canadian Pac. R.

Co., 12 Ont. App. 724).

99. California.— McCoy i;. Southern Pac.

Co., (1891) 26 Pac. 629.

Kansas.— St. Louis, etc., R. Co. v. Dud-

geon, 28 Kan. 283.

Massachusetts.— Sawyer v. Vermont, etc.,

R. Co., 105 Mass. 196.

Missouri.— Summers v. Hannibal, etc., R.

Co., 29 Mo. App. 41.
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Kew York.— French v. Western New York,
etc., R. Co., 72 Hun 469, 25 N. Y. Suppl. 229.

Wisconsin.— Veerhusen v. Chicago, etc., R.
Co., 53 Wis. 689, 11 N. W. 433.

Canada. Daigle v. Temiscouta R. Co., 37

N. Brunsw. 219; McAlpine v. Grand Trunk
R. Co., 38 U. C. Q. B. 446; Quebec Cent. Co.

V. Pellerin, 12 Quebec K. B. 152. Compare
Auger V. Ontario, etc., R. Co., 16 U. C. Q. B.

92.

See 41 Cent. Dig. tit. " Railroads," § 1426.

The plaintiff must show, however, to en-

title him to the benefit of the statute, that
the animal was rightfully upon the land of

the adjoining owner. Summers v. Hannibal,
etc., R. Co., 29 Mo. App. 41.

1. Idaho.—~ Johnson v. Oregon Short-Line

R. Co., 7 Ida. 355, 63 Pac. 112, 53 L. R. A.
744.

Indiana.— Indianapolis, etc., R. Co. v. Mc-
Kinney, 24 Ind. 283; Indianapolis, etc., R.
Co. V. Snelling, 16 Ind. 435; New Albany,
etc., R. Co. V. Aston, 13 Ind. 545; Jefferson-

ville R. Co. V. Dougherty, 10 Ind. 549; In-

dianapolis, etc., R. Co. V. Meek, 10 Ind. 502;
Jeffersonville R. Co. v. Applegate, 10 Ind.

49; Indianapolis, etc., E. Co. v. Townsend,
10 Ind. 38.

Kansas.— Missouri Pac. R. Co. v. Roads, 33
Kan. 640, 7 Pac. 213.

Minnesota.— Gillam v. Sioux City, etc., R.
Co., 26 Minn. 268, 3 N. W. 353.

New York.— Corwiu v. New York, etc., R.
Co., 13 N. Y. 42.

Ohio.— Pittsburgh, etc., R. Co. v. Allen,

40 Ohio St. 206.

Texas.— Horan v. Taylor, etc., R. Co., a
Tex. App. Civ. Cas. § 435.

Virginia.— Sanger i>. Chesapeake, etc., R.
Co., 102 Va. 86, 4S S. E. 750.

Wisconsin.— McCall v.- Chamberlain, 13

Wis. 637. See also Veerhusen v. Chiet^o,

etc., R. Co., 53 Wis. 689, 11 N. W. 433.

See 41 Cent. Dig. tit. " Railroads," § 1426.

Where a railroad passes along a highway
it is held, under the Missouri statute, that
the requirement as to fencing is a police

regulation for the benefit of the public gen-

erally. Brown v. Quincy, etc., E. Co., 127
Mo. App. 614, 106 S. W. 551.

The Virginia statute as originally enacted
required railroad tracks to be fenced where
they passed " through all inclosed lands or

lots," but the statute, having been con.«trued

as for the benefit of adjoining landowners
only, was amended in 1898 by striking out
the words quoted, anj as amended is held
to be not for the benefit of adjoining owners
only, but for the general public. Sanger v.

Chesapeake, etc., R. Co., 102 Va. 86, 45 S. E.
750.

A railroad company is not liable to its own
tenant occupying land of the railroad com-
pany adjoining its track for injuries to Ma
animals due to a failure to fence between
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(ix) Effect of Failure to Erect and Maintain. Where animals go

upon a railroad right of way by reason of the failure of the company to maintain

fences or cattle-guards as required by law and are injured, the company is liable

regardless of any question of neghgence in the operation of its trains.^ It is

therefore unnecessary for plaintiff to offer any proof of such negligence,^ nor can

defendant avoid Uabihty by proof of the absence of negligence,* or that as regards

the management of the train the accident was unavoidable.^

(x) Effect of Maintenance as to Liability and Care Required.
Where a railroad company constructs and maintains sufficient fences and cattle-

guards as required by law, it is not Hable for injuries to animals in the absence

of proof of negligence ; ° but the fact that fences and cattle-guards are maintained

its own land and the track. Potter v. New
York Cent., etc., R. Co., 60 Hun (N. Y.) 313,
15 N. Y. Suppl. 12.

2. Illinois.— Cairo, etc., R. Co. v. Murray,
82 111. 76; Illinoia Cent. R. Co. v. Bull, 72
111. 537; Toledo, etc., R. Co. v. Delehanty, 71
111. 615; Toledo, etc., R. Co. v. Logan, 71
111. 191; Toledo, etc., R. Co. v. Pence, 68 111.

524; Toledo, etc., R. Co. v. Crane, 68 111.

355; St. Louis, etc., R. Co. v. Linder, 39 111.

433, 89 Am. Dec. 319; Galena, etc., R. Co. v.

Crawford, 25 111. 529.

Indiana.— Jeffersonville, etc., E. Co. v.

Ross, 37 Ind. 545; Indianapolis, etc., R. Co.
V. Parker, 29 Ind. 471; Indianapolis, etc., R.
Co. V. Marshall, 27 Ind. 300; Indianapolis,
etc., R. Co. V. Guard, 24 Ind. 222, 87 Am.
Dec. 327; McKinney v. Ohio, etc., R. Co., 22
Ind. 99; New Albany, etc., R. Co. v. Pace, 13
Ind. 411; Lafayette, etc., R. Co. v. Shriner,

6 Ind. 141 ; Williams v. New Albany, etc.,

R. Co., -5 Ind. HI; Terre Haute, etc., R. Co.

V. Sohaefer, 5 Ind. App. 86, 31 N. E. 557.

Iowa.— Mikesell v. Wabash R. Co., 134
Iowa 736, 112 N. W. 201.
Kansas.— Hopkins u. Kansas Pac. R. Co.,

18 Kan. 462.

Michigan.— Talbot v. Minneapolis, etc., R.
Co., 82 Mich. 66, 45 N. W. 1113.

Missouri.— Smith v. St. Louis, etc., R. Co.,

91 Mo. 58, 3 S. W. 836; Powell v. Hannibal,
etc., R. Co., 35 Mo. 457 ; Miles v. Hannibal,
etc., E. Co., 31 Mo. 407; Burton v. North
Missouri R. Co., 30 Mo. 372; Gorman r. Pa-
cific R. Co., 26 Mo. 441, 72 Am. Dec. 220;
Brown v. Quincy, etc., R. Co., 127 Mo. App.
614, 106 S. W. 551; Cowgil v. Hannibal, etc.,

R. Co., 33 Mo. App. 677.

New Hampshire.— Smith v. Eastern R. Co.,

35 N. H. 356.

New York.— Suydam v. Moore, 8 Barb.
358; Panning v. Long Island R. Co., 2

Thomps. & C. 585.
Tennessee.— Cincinnati, etc., R. Co. v.

Stonecipher, 95 Teun. 311, 32 S. W. 208.

Texas.— Ft. Worth, etc., R. Co. v. Swan,
97 Tex. 338, 78 S. W. 920; Gulf, etc., R.
Co. V. Hudson, 77 Tex. 494, 14 S. W. 158;
Gulf, etc., R. Co. V. Keith, 74 Tex. 287, 11

S. W. 1117; Galveston, etc., R. Co. ;;. Kropp,
(Civ. App. 1906) 91 S. W. 819; Houston,
etc., R. Co. V. Loughbridge, 1 Tex. App. Civ.

Cas. § 1300; International, etc., R. Co. v.

Leuders, 1 Tex. App. Civ. Cas. § 314; Gal-

veston, etc., E. Co. V. Davis, 1 Tex. App. Civ.

Cas. § 147.

Virginia.— Norfolk, etc., R. Co. v. John-
son, 91 Va. 661, 22 S. E. 505.

Wisconsin.— Heller v. Abbot, 79 Wis. 409,

48 N. W. 598; McCall v. Chamberlain, 13
Wis. 637.

See 41 Cent. Dig. tit. " Railroads," § 1411.

Limitation of rule.— This rule would not
apply where the injury resulted from the wil-

ful or wanton act of the owner of the ani-

mal or to injuries at such places as public

crossings and depot grounds which are not
required to be fenced; but in eases where
stock get upon the track at places which
should be but are not fenced, and through
no wanton or wilful act of the owner, the

railroad company is liable without regard
to the question of negligence. Hopkins v.

Kansas Pac. R. Co., 18 Kan. 462.

Although the statute does not expressly
provide that a failure to fence shall render a
railroad company liable for injury to stock
resulting from such failure, it will never-

theless be so liable. Parish v. Louisville,

etc., R. Co., 78 S. W. 186, 25 Ky. L. Rep.
1524.
Under the New Mexico statute as amended

by the laws of 1901, it is held that the mere
failure of the railroad company to fence as
required by the statute is not of itself such
negligence as to render the company liable,

but that the statute merely makes proof of

the injury and failure to fence prima facie

evidence of negligence, and places the burden
of proof upon the railroad company. Pecos
Valley, etc., R. Co. v. Cazier, 13 N. M. 131,

79 Pac. 714.
3. Toledo, etc., R. Co. v. Logan, 71 111. 191;

Nail V. St. Louis, etc., R. Co., 59 Mo. 112.

If the action is not brought under the stat-

ute but is an action on the case at corumon
law it is necessary that negligence should
be shown. Terre Haute, etc., R. Co. v. Au-
gustus, 21 111. 186; Campbell v. Indianapolis,

etc.. Traction Co., 39 Ind. App. 66, 79 N. E.

223.

4. Gorman v. Pacific R. Co., 26 Mo. 441, 72

Am. Dec. 220; Cincinnati, etc., R. Co. v.

Stonecipher, 95 Tenn. 311, 32 S. W. 208;
Norfolk, etc., R. Co. n. Johnson, 91 Va. 661,

22 S. E. 505.
5. Williams v. New Albany, etc., R. Co., 5

Ind. Ill; Smith v. Eastern R. Co., 35 N. H.
356; Suydam v. Moore, 8 Barb. (N. Y.) 358;
Cincinnati, etc., R. Co. v. Stonecipher, 95
Tenn. 311, 32 S. W. 208.

6. Toledo, etc., R. Co. v. Thomas, 18 Ind.

[X, H, 4, a, (x)]
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does not relieve the railroad company from liability on the ground of negligence
in the operation of its trains/ and can in no way justify an injury wantonly
inflicted,* although if the animal was a trespasser the company will not be Uable
unless the injury was wantonly or wilfully inflicted."

(xi) Qarb and Liability Where Fencing Not Required — (a) Where
No Fencing Is Required. Where railroad companies are not required by law to

construct any fences they must exercise ordinary care to avoid injury to animals
which while lawfully at large may wander upon the track,^" and although not
required to fence must in case of a failure to do so exercise a higher degree of

care than if their tracks were fenced in jurisdictions where stock may lawfully

be permitted to run at large; " but where it is unlawful for stock to run at large

no greater degree of care is required than if the tracks were fenced," and the com-
pany wiU not be Uable for injuries to animals wrongfully upon the track except
in case of gross negUgence or wilful or intentional injury."

(b) At Particular Places Not Required to Be Fenced. Where animals go upon
a railroad track at places where the company is not obliged to fence or construct

cattle-guards and are killed or injured, the case must be decided upon common-
law principles as if no statute on the subject of fencing existed," and there can
be no recovery against the railroad company in the absence of proof that the injury

was caused ]3j its neghgence,'^ as where the accident occurs upon the station

215; Northern Indiani R. Co. v. Martin, 10
Ind. 460; Warren v. Chicago, etc., R. Co., 59
Mo. App. 367 ; Austin, etc., R. Co. v. Saunders,
(Tex. Civ. App. 1894) 26 S. W. 128; Gal-
veston, etc., R. Co. V. Moeser, 3 Tex. App.
Civ. Cas. § 243. See also Indianapolis, etc.,

E. Co. V. Irish, 26 Ind. 268.
7. South Alabama, etc., R. Co. v. Williams,

65 Ala. 74; Illinois Cent. R. Co. v. Baker,
47 111. 295; Louisville, etc., R. Co. v. Sim-
mons, 85 Ky. 151, 3 S. W. 10, 8 Ky. L. Rep.
896; Austin, etc., R. Co. r. Saunders, (Tex.
Civ. App. 1894) 26 S. W. 128.
In Tennessee it is held that if the track is

properly fenced the company will not be liable

for injury to animals unless the injury was
done intentionally or by gross negligence.

Greer v. Nashville, etc., R. Co., 104 Tenn.
242, 56 S. W. 850.

8. New Albany, etc., R. Co. v. McNamara,
11 Ind. 543.

9. Chicago, etc., R. Co. r. Tice, 111 111. App.
161.

10. lovja.— Alger v. Mississippi, etc., E.
Co., 10 Iowa 268.

Mississippi.— Vicksburg, etc., R. Co. v. Pat-
ton, 31 Miss. 156, 66 Am. Dee. 552.

Ohio.— Cleveland, etc., R. Co. v. Elliott, 4
Ohio St. 474; Kerwhaker v. Cleveland, etc.,

R. Co., 3 Ohio St. 172, 62 Am. Dec. 246.

West Virginia.— Baylor v. Baltimore, etc.,

R. Co., 9 W. Va. 270; Blaine v. Chesapeake,
etc., R. Co., 9 W. Va. 252.

United States.— Gulf, etc., R. Co. v. Wash-
ington, 49 Fed. 347, 1 C. 0. A. 286.

See 41 Cent. Dig. tit. "Railroads," § 1413.

Where railroad companies are not required

to fence and it is lawful for stock to run at

large, the owner of animals by permitting

them to run at large takes the risk of any
injury by unavoidable accident, and the rail-

road company by leaving its road unfenced

takes the risk of animals at large getting

thereon without any remedy against the
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owner, but the company must use at least

ordinary care and diligence to avoid any
unnecessary injury to such animals. Kern-
haker v. Cleveland, etc., E. Co., 3 Ohio St.

172, 62 Am. Dec. 246; Blaine v. Chesapeake,
etc., R. Co., 9 W. Va. 252.

11. See Gorman v. Pacific R. Co., 26 Mo.
441, 72 Am. Dec. 220.

13. Locke V. First Div. St. Paul, etc., R.
Co., 15 Minn. 350.

13. Louisville, etc., Turnpike Road Co. f,

Ballard, 2 Mete. (Ky.) 177; Locke v. First
Div. St. Paul, etc., R. Co., 15 Minn. 350.

14. Peoria, etc., R. Co. v. Dugan, 10 111.

App. 233 ; Jeffersonville, etc., R. Co. v. Beatty,
36 Ind. 15 ; Indianapolis, etc., R. Co. v. Cald-
well, 9 Ind. 397; Lafayette, etc., R. Co. v.

Shriner, 6 Ind. 141 ; Clary v. Burlington,
etc., R. Co., 14 Nebr. 232, 15 N. W. 220.

15. Illinois.— Illinois Cent. R. Co. v. Bull,

72 111. 537; Chicago, etc., R. Co. v. Rice, 71
111. 567 ; Chicago, etc., R. Co. v. McMorrow,
67 111. 218; Logansport, etc., R. Co. v. Cald-
well, 38 111. 280; Great Western E. Co. V.

Morthland, 30 111. 451; Illinois Cent. E. Co.
V. Phelps, 29 III. 447; St. Louis, etc., E. Co.
V. Stapp, 53 111. App. eOO; Ohio, etc., R. Co.
V. Gross, 41 111. App. 561 ; Terre Haute, etc.,

R. Co. V. Tuterwiler, 16 111. App. 197 ; Peoria,
etc., R. Co. V. Dugan, 10 111. App. 233.

Indiana.— Bachdolt r. Grand Rapids, etc.,

E. Co., 113 Ind. 343, 15 N. E. 686.

Madne.— Perkins v. Eastern E. Co., 29 Me.
307, 50 Am. Dec. 589.

Miwnesota.—Hooper v. Chicago, etc., R. Co.,
37 Minn. 52, 33 N. W. 314.

Missouri.— Davis v. Missouri, etc., E. Co.,
65 Mo. 441; Eobertson r. Atlantic, etc., E.
Co., 64 Mo. 412; Musiek v. Atlantic, etc., E.
Co., 57 Mo. 134; Wasson v. McCook, 70 Mo.
App. 393; Long v. St. Louis, etc., E. Co., 23
Mo. App. 178; Eobinaon r. St. Louis, etc.,

E. Co., 21 Mo. App. 141; Fitzgerald v. Chi-
cago, etc., E. Co., 18 Mo. App. '391.
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grounds," or at the crossing of a public highway." The degree of care required

and consequent liabihty varies according to whether the animal injured was
rightfully or wrongfully upon the track/' the company being hable for injuries

due to a failure to exercise ordinary care and dihgence/" unless the animal was
unlawfully at large or a trespasser upon the track, in which case the company
will be liable only for gross neghgence or injuries wantonly or wilfully infhcted,^" or

for failure to use due care to prevent the injury after discovering the danger.^'

(xii) Character and Species of Animal Injured — (a) In General.

Statutes requiring railroad companies to maintain fences or rendering them hable

for injuries to animals where no fences are maintained are designed for the pro-

tection of all domestic animals and will be hberally construed to this effect and not
restricted to the particular animals mentioned; ^^ nor will a statute making a railroad

company liable for injuries to "animals" killed or injured, without specifying the

kind or size of such animals, be hmited to those of such size as would endanger the

Nebrasha.— Clary v. Burlington, etc., R.

C€., 14 Nebr. 232, 15 N. W. 220.

Nevada.— Walsh v. Viiginia, etc., R. Co.,

8 Nev. 110.

Orejrow.— Eaton v. McNeill, 31 Greg. 128,

49 Pac. 875.

Texas.— Texas, etc., R. Co. v. Langham,
(Civ. App. 1906) 95 S. W. 686; Texas, etc.,

R. Co. V. Scrivener, (Civ. App. 1899) 49
S. W. 649 ; Gulf, etc., R. Co. v. Blankenbeckler,
13 Tex. Civ. App. 249, 35 S. W. 331; San
Antonio, etc., R. Co. v. Flores, ( Civ. App.
1895) 30 S. W. 375; Missouri, etc., R.
Co. D. Palmer, (Civ. App. 1894) 27 S. W.
889; Galveston, etc., R. Co. v. Moeser, 3 Tex.
App. Civ. Cas. § 243; International, etc., R.
Co. V. Leuders, 1 Tex. App. Civ. Cas.

§ 314.

Canada.— McFie v. Canadian Pae. R. Co.,

2 Manitoba 6.

See 41 Cent. Dig. tit. " Railroads," § 1413.
In Indiana the statute making railroad com-

panies liable for injuries to animals without
regard to any question of negligence provides
that it shall not apply to any railroads se-

curely fenced in and such fence properly
maintained ( Jeffersonville, etc., R. Co. v.

Brevoort, 30 Ind. 324; Lafayette, etc., R. Co.

V. Shriner, 6 Ind. 141) ; and this statute
is construed as relieving the company from
liability in the absence of negligence for ac-

cidents at places where it could not law-
fully maintain a fence (Indianapolis, etc., R.
Co. V. Caudle, 60 Ind. 112; Jeflfersonville,

etc., R. Co. V. Huber, 42 Ind. 173; Indianapo-
lis, etc., R. Co. V. Warner, 35 Ind. 515; Jef-

fersonville, etc., R. Co. v. Brevoort, supra;
Lafayette, etc., R. Co. v. Shriner, supra)

;

or where the construction of a fence would
be improper (Indiana, etc., R. Co. v. Leak, 89
Ind. 596 ; Indianapolis, etc., R. Co. v. Kinney,
8 Ind. 402) ; and the act of 1885 expressly
requiring railroad companies to fence their

tracks, except at public crossings, and within
such portions of cities, towns, and villages

as are laid out and platted into lots and
blocks and where the road runs through un-
improved and unincloaed lands (see Jeffer-

sonville, etc., R Co. v. Dunlap, 112 Ind. 93,

13 N. E. 403), although not expressly requir-

ing fences in such places, does not affect the
liability of the railroad company under former

statutes for failure to construct them ( Jeffer-

ville, etc., R. Co. v. Dunlap, supra ; New York,
etc., R. Co. V. Zumbaugh, 11 Ind. App. 107

38 N. E. 531; Ohio, etc., R. Co. v. Wrape,
4 Ind. App. 108, 30 N. E. 427; Louisville,

etc., R. Co. V. Hart, 2 Ind. App. 130, 28
N. B. 218) ; or in other words, the company
is liable for injuries where it has a right

to construct fences, although not expressly
required by the later act so to do (Jefferson-

ville, etc., R. Co. v. Dunlap, supra).
16. Robertson v. Atlantic, etc., R. Co., 64

Mo. 412.

17. Chicago, etc., R. Co. v. McMorrow, 67
111. 218; Logansport, etc., R. Co. v. Caldwell,
38 111. 280; Beehdolt v. Grand Rapids, etc.,

R. Co., 113 Ind. 343, 15 N. E. 686; San
Antonio, etc., R. Co. v. Clark, 26 Tex. Civ.

App. 280, 62 S. W. 546; Houston, etc., R.
Co. V. Huffhines, (Tex. Civ. App. 1897) 39
S. W. 625 ; San Antonio, etc., R. Co. r. Flores,
(Tex. Civ. App. 1895) 30 S. W. 375; Gal-
veston, etc., R. Co. V. Moeser, 3 Tex. App.
Civ. Cas. § 243.

18. International, etc., R. Co. v. Cocke, 64
Tex. 151.

19. Whitbeck v. Dubuque, etc., R. Co., 21
Iowa 103; Prickett ;;. Atchison, etc., R. Co.,

33 Kan. 748, 7 Pac. 611; Renaud v. Great
Western R. Co., 12 U. C. Q. B. 408.

20. St. Louis, etc., R. Co. v. Stapp, 53 111.

App. 600; Indianapolis, etc., R. Co. v. Mc-
Clure, 26 Ind. 370, 89 Am. Dec. 467; In-
ternational, etc., R. Co. V. Cooke, 64 Tex.
151; Missouri Pac. R. Co. v. Lawler, 3 Tex.
App. Civ. Cas. § 19.

If animals are trespassing upon the track
the duty to exercise care as to them arises

only after discovering them upon the track.

St. Louis, etc., R. Co. r. Stapp, 53 111. App.
600.

But for inexcusable or gross negligence the
company will be liable, although the animal
injured was wrongfully upon the track. In-

dianapolis, etc., R. Co. i\ Caldwell, 9 Ind.

397; Renaud i\ Great Western R. Co., 12
U. C. Q. B. 408.

21. Hooper v. Chicago, etc., R. .Co., 37
Minn. 52, 33 N. W. 314.

22. Ohio, etc., R. Co. t\ Brubaker, 47 111.

462; Henderson v. Wabash, etc., R. Co., 81
Mo. 605.
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safety of trains in case of a collision.^' So a statute requiring such companies to

maintain fences sufficient to exclude "cattle, horses, sheep and hogs" will be con-
strued to include asses ^* and mules;^* the term " cattle" wiU be construed to include
horses;^'' the words "horses, cattle, mules or other animals" to include hogs;^' and
the term "stock" will be appHed to any five stock, including hogs as well as cattle

and horses,^* but not dogs.^" Under a statute making railroad companies liable for

all animals kiUed or injured except where the road is " enclosed by a good and lawful
fence" the company must fence agaiast all animals as to which a good and lawful
fence would be any protection,^" including hogs which such a fence would exclude,^
but not against animals which a good and lawful fence as defined by the general
fence laws would not exclude, ^^ the burden, however, being upon defendant to

show that the animal injured was within the exception.^^ In Iowa the statute

provides that railroad companies must fence against, or other\N;ise be liable for

injuries to, "five stock running at large." ^*

(b) Trespassing Animals. In an action based upon the failure of a railroad

company to maintain fences when required by law to do so, it is no defease that
the animal injured was trespassing upon the' right of way.'^

23. Indianapolis, etc., E. Co. v. Marshall,
27 Ind. 300, holding that the statute making
railroad companies liable without regard to
negligence where their roads are not fenced,
for "animals killed or injured," includes
sheep as well as larger animals.

24. Ohio, etc., K. Co. v. Brubaker, 47 111.

462.

25. Toledo, etc., R. Co. v. Cole, 50 111. 184.
26. McAlpine v. Grand Trunk E. Co., 38

r. C. Q. B. 446.
27. Henderson v. Wabash, etc., E. Co., 81

Mo. 605.

28. Lee r. Minneapolis, etc., E. Co., 66
Iowa 131, 23 N. W. 299.

29. Texas, etc., E. Co. v. Scott, (Tex. App.
1891) 17 S. W. 1116.

30. Missouri Pac. E. Co. v. Bradshaw, 33
Kan. 533, 6 Pac. 917. See also Halverson
V. Minneapolis, etc., E. Co., 32 Minn. 88, 19
N. W. 392.

31. Missouri Pac. E. Co. v. Roads, 33 Kan.
640, 7 Pac. 213; Missouri Pac. E. Co. v.

Bradshaw, 33 Kan. 533, 6 Pac. 917. See
also Halverson v. Minneapolis, etc., E. Co.,

32 Minn. 88, 19 N. W. 392.

32. Atchison, etc., E. Co. v. Yates, 21 Kan.
Kan. 613, holding that in particular town-
ships where hogs are not permitted to run
at large and in which townships a lawful
fence as defined by the general fence laws
may be constructed with the bottom rail or

plank two feet above the ground, a railroad

company is not liable for injuries to hogs
merely because it has neglected to fence, since

what would be a lawful fence would not ex-

clude them. But see Fernow v. Dubuque,
etc., E. Co., 22 Iowa 528.

In Iowa the rule is otherwise, the statute

requiring railroad companies to fence against
" stock," and further providing that no law
of the state in relation to fences of farmers
and landowners shall be applicable to rail-

road tracks unless so specifically stated in

the regulation. Lee V. Minneapolis, etc., E.

Co., 66 Iowa 131, 23 N. W. 299.

33. Missouri Pac. R. Co. v. Bradshaw, 33

Kan. 533, 6 Pac. 917.
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34. Imnan v. Chicago, etc., E. Co., 60 Iowa
459, 15 N. W. 286; Hinman v. Chicago, etc.,

E. Co., 28 Iowa 491.
The words " running at large " as used in

this statute import that the stock are not
imder the control of the owner; that they
are not confined by inclosures to a certain
field or place, nor under the immediate care
of a shepherd or herdsman; that they are left

to roam wherever thev may go (Valleau v.

Chicago, etc., E. Co., 73 Iowa 723, 36 N. W.
760; Hinman v. Chicago, etc., E. Co., 28 Iowa
491) ; and have been held to apply to a horse
which had escaped from the control of the
owner, although having on a halter and
bridle (Welsh v. Chicago, etc., E. Co., 53
.Iowa 632, 6 N. W. 13) ; a young colt which
had wandered away from its mother, although
the mother was under the owner's control

(Smith V. Kansas City, etc., E. Co., 58 Iowa
622, 12 ^''. W. 619 )

;' a steer which during
the temporary absence of a herdsman had
strayed away from the rfst of the herd and
been left behind without the herdsman's
knowledge (Valleau v. Chicago, etc., B. Co.,

supra) ; a team of horses harnessed to a
wagon which had broken away from where
they had been hitched and escaped from the
owner (Inman v. Chicago, etc., E. Co., 60
Iowa 459, 15 N. W. 286) ; but have been
held not to apply to a team of horses in

charge of a driver, although the driver had
fallen asleep from intoxication and the team
was wandering away from the road (Grove
r. Burlington, etc., E. Co., 75 Iowa 1G3,

39 N. W. 248).
35. New Albany, etc., R. Co. v. Maiden,

12 Ind. 10; New Albany, etc., E. Co. i'. Til-

ton, 12 Ind. 3, 74 Am. Dec. 195; Holland v.

West End Narrow Gauge R. Co., 16 Mo. App
172; Curry v. Chicago, etc., E. Co., 43 Wis.
665.

The fact that plaintiff had previously tres-

passed upon the railroad right of way by
driving the same stock upon or across it

will not affect the liability of the railroad
company where this trespass had no connec-
tion with the subsequent acts by which they
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(xni) Effect of Stock Laws. Stock laws prohibiting domestic animals

from running at large do not relieve railroad companies from their statutory

duty to maintain fences and cattle-guards or their liability for injiiries due to

their failure to do so; ^° but where railroad companies are not required to fence

and animals are unlawfully at large in violation of such laws, the company will

not be liable except for gross negligence or injuries wantonly or wilfully inflicted.^'

(xiv) Place of Entry of Animal Upon Track— (a) In General. In

an action against a railroad company for injury to animals due to a failure to

maintain fences, it is the place where the animal entered upon the track and not

the place of the accident which fixes the Uability.^^ If the entry was at a place

where there shoiild have been a fence but was not the company is liable,^' although

were killed. Sika v. Chicago, etc., R. Co.,

21 Wis. 370.

The New York statute of 1890 omits the
absolute liability of a clause contained in the
act of 1848 in so far as it applies to cattle-

guards, and it is held that if a trespassing
animal comes upon the track over a, cattle-

guard and is injured, the company is only
subject to the ordinary common-law liability

and will not be liable unless the injury was
wilfully or recklessly inflicted. Bateman v.

Rutland E. Co., 54 Misc. 312, 105 N. Y.
Suppl. 970.

36. Illinois.—Cairo, etc., R. Co. v. Woosley,
85 111. 370; Cairo, etc., R. Co. v. Murray, 82
111. 76; Rockford, etc., R. Co. v. Irish, 72
111. 404; Swing v. Chicago, etc., R. Co., 72
111. 25; Ohio, etc., R. Co. v. Jones, 63 111.

472; Rabberman v. Hunt, 88 111. App. 625;
Wabash R. Co. v. Perbex, 57 111. App. 62.

Indiana.— Jeffersonville, etc., R. Co. v.

O'Connor, 37 Ind. 95: Terre Haute, etc., E.
Co. V. Schaefer, 5 Ind. App. 86, 31 N. E. 557.

Iowa.—^ Fritz v. Milwaukee, etc., E. Co., 34
Iowa 337; Spence v. Chicago, etc., R. Co., 25
Iowa 139.

Kansas.—^Atchison, etc., R. Co. v. Riggs,

31 Kan. 622, 3 Pae. 305.

Missouri.— Stanley v. Missouri Pac. R. Co.,

84 Mo. 625 ; Growney v. Wabash, R. Co., 102
Mo. App. 442, 76 S. W. 671 ; Cole v. Chicago,

etc., R. Co., 47 Mo. App. 624; Boyle v. Mis-
souri Pae. R. Co., 21 Mo. App. 416; Morrow
V. Missouri Pac. R. Co., 17 Mo. App. 103;
Holland v. West End Narrow Gauge R. Co.,

16 Mo. App. 172.

'Nebraska.— Chicago, etc., R. Co. v. Sims,

17 Nebr. 691, 24 N. W. 388; Burlington, etc.,

R. Co. V. Brinkman, 14 Nebr. 70, 15 N. W.
197.

See 41 Cent. Dig. tit. " Railroads," i 1419.

Under the Iowa statute the company is

liable if its road is not fenced, notwithstand-
ing the animal injured was unlawfully at

large, " unless the injury complained of is

occasioned by the wilful act of the owner or

his agent" (Krebs v. Minneapolis, etc., R.

Co., 64 Iowa 670, 21 N. W. 131) ; but the

qualification quoted implies something more
than mere negligence on the part of the owner
(Krebs v. Minneapolis, etc., R. Co., supra) ;

and merely permitting stock to run at large

in proximity to an unfenced railroad track

is not sufficient to defeat a recovery (Lee v.

Minneapolis, etc., R. Co., 66 Iowa 131, 23

N. W. 299).

In Texas it is held that the statute pro-

viding that after the adoption of the stock

law in any county "' no person within the

county" shall be required to fence against

stock not permitted to run at large exempts
a railway company from the obligation to

fence its tracks in a county in which the

stock law has been adopted, the word " per-

son" in the statute including corporations.

Missouri, etc., R. Co. v. Tolbert, (Civ. App.
1905) 90 S. W. 508. See also Houston, etc.,

R. Co. V. Nussbaum, 43 Tex. Civ. App. 410,

94 S. W. 1101. But see Ft. Worth, etc., R.
Co. V. Poison, (Civ. App. 1907) 106 S. W.
429.

37. Missouri Pac. R. Co. v. Lawler, 3 Tex.
App. Civ. Cas. § 19.

38. Great Western R. Co. v. Hanks, 36
111. 281; Wabash, etc., R. Co. v. Tretts, 96
Ind. 450; Jeffersonville, etc., R. Co. v. Lyon,
72 Ind. 107; Foster v. St. Louis, etc., R. Co.,

90 Mo. 116, 2 S. W. 138; Moore v. Wabash,
etc., R. Co., 81 Mo. 499; Sowders v. St. Louis,

etc., R. Co., 127 Mo. App. 119, 104 S. W.
1122; Kirkpatrick v. Illinois Southern R.
Co., 120 Mo. App. 416, 96 S. W. 1036; Red-
mond V. Missouri, etc., R. Co., 104 Mo. App.
651, 77 S. W. 768; Ehret v. Kansas City, etc.,

R. Co., 20 Mo. App. 251 ; Chicago, etc., R. Co.

V. Sevcek, 72 Nebr. 793, 101 N. W. 981, 110
N. W. 639. But see Toledo, etc., R. Co. v.

Delliplane, 119 111. App. 122.
Under the Oregon statute making railroad

companies liable for stock killed or injured
" on or near any unfenced track " the com-
pany is liable if the injury occurred at a
point where it had neglected to fence, and
the point of entry is material only where
the accident occurred at a place where the
company was not required to fence. Sulli-

van V. Oregon, R., etc., Co., 19 Oreg. 319, 24
Pac. 408.

39. Louisville, etc., R. Co. v. Thomas, 106
Ind. 10, 5 N. E. 198; Louisville, etc., R. Co.

V. Hart, 2 Ind. App. 130, 28 N. E. 218; Snider
V. St. Louis, etc., R. Co., 73 Mo. 485.

Reentry after leaving track.— If an ani-

mal after entering and wandering upon a

railroad track subsequently entirely leaves it

and then reenters at another point where
fences should be maintained, and is injured,

the company is liable, notwithstanding the

original entry was at a point where no fence

was required (Atchison, etc., R. Co. v. Cash,

27 Kan. 587 ) , or where a proper fence was
maintained over which the animal entered
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the accident occurred at a point where no fencing was required,*" orwhere a sufficient

fence was maintained; " while on the other hand the company is not liable if the

animal entered by breaking or jumping over a sufficient fence or cattle-guard,"

or entered at a place where the company was not required to fence,*^ although
the accident occurred where the company should have maintained a fence but
failed to do so," unless the passage of the animal along the track from the place

of entry, which was not a place required to be fenced, to the place of injury was
due to the absence of cattle-guards which it was the duty of the company to

maintain.*^ To recover on this ground it is therefore not sufficient for plaintiff

to show merely that there was no fence where a fence was necessary, but it must
further appear that the injured animal entered at such a place.*"

, (b) Entry From Highway. Where railroad companies are required by law
to maintain fences and cattle-guards, the company will be liable for injuries to

animals which go upon the track from a highway running parallel therewith,

where no fence is maintained,*' or which enter at the intersection of a highway
owing to the absence of or defective condition of cattle-guards,*' or end or wing
fence connecting therewith.*" Under some of the statutes the company is liable

without regard to whether at the time of entry the animals were rightfully or

wrongfully upon the highway; ^ but under others if the animal injured was unlaw-
fully at large and wrongfully upon the highway at the time of entry, the com-
pany is not liable, although sufficient fences or cattle-guards were not main-
tained,^* unless, as at common law, the injury was wantonly, recldessly, or wil-

( Louisville, etc., E. Co. v. Thomas, 106 Ind.

10, 5 N. E. 198).
40. Illinois.— Alsop v. Ohio, etc., R. Go.,

19 111. App. 292.
Indiana.— Wabash R. Co. v. Forshee, 77

Ind. 158.

Kansas.—Kansas City, etc., R. Co. v. Surge,
40 Kan. 736, 21 Pae. 589.

Missouri.— Snider i;. St. Louis, etc., R. Co.,

73 Mo. 465 ; Kimball v. St. Louis, etc., E. Co.,

99 Mo. App. 335, 73 S. W. 224; Warden v.

Missouri, etc., R. Co., 78 Mo. App. 664.

Oregon.— Sullivan v. Oregen E., etc., Co.,

19 Oreg. 319, 24 Pac. 408.

See 41 Cent. Dig. tit. " Railroads," § 1429.

41. Jeffersonville, etc., E. Co. v. Avery,
31 Ind. 277; Louisville, etc., E. Co. v. Etzler,

3 Ind. App. 562, 30 N. E. 32; Green v. St.

Paul, etc., R. Co., 60 Minn. 134, 61 N. W.
1130; Sappington v. Chicago, etc., R. Co.,

95 Mo. App. 387, 69 S. W. 32.

42. Chicago, etc., R. Co. v. Farrelly, 3 III.

App. 60.

43. Illinois.— Great Western R. Co. v.

Morthland, 30 111. 451.

Indiana.— Indiana, etc., R. Co. V. Quick,

109 Ind. 295, 9 N. E. 788, 925.

Kansas.— Missouri Pac. R. Co. v. Leggett,

27 Kan. 323.

Missouri.— Moore v. Wabash, etc., R. Co.,

81 Mo. 499; Nance v. St. Louis, etc., R. Co.,

79 Mo. 196; Cecil v. Pacific E. Co., 47 Mo.
246; Roberts v. Quincy, etc., R. Co., 49 Mo.
App. 164; Pearson v. Chicago, etc., R. Co., 33

Mo. App. 543.

Oregon.— Eaton v. McNeill, 31 Oreg. 128,

49 Pac. 875.

Wisconsin.— Bennett v. Chicago, etc., R.

Co., 19 Wis. 145.

See 41 Cent. Dig. tit. "Railroads," §§ 1429,

1432.

44. St. Louis, etc., R. Co. t: Linder, 39
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111. 433, 89 Am. Dec. 319; Chicago, etc., R.
Co. V. Farrelly, 3 111. App. 60; Missouri Pac.
R. Co. V. Leggett, 27 Kan. 323; Redmond r.

Missouri, etc., R. Co., 104 Mo. App. 651, 77

S. W. 768. See also Bremmer v. Green Bay,
etc., E. Co., 61 Wis. 114, 20 N. W. 687.

45. Chicago, etc., E. Co. ;;. Blair, 75 111.

App. 659; Wabash R. Co. v. Pickrell, 72 111.

App. 601 ; Nashville, etc., R. Co. v. Hughes,
94 Tenn. 450, 29 S. W. 723.

46. Illinois Cent. R. Co. v. Finney, 42 111.

App. 390; Bremmer v. Green Bay, etc., R.
Co., 61 Wis. 114, 20 N. W. 687; Bennett v.

Chicago, etc., R. Co., 19 Wis. 145.

47. Emmerson v. St. Louis, etc.. R. Co., 35

Mo. App. 621, holding that the fact that
the right of way occupies a part of the pub-
lic highway does not relieve the railroad com-
pany from the duty of placing fences between
the highway and the track.

48. McGhee v. Guyn, 98 Ky. 209, 32 S. W.
615, 17 Ky. L. Rep. 794; Oyler v. Qviiney,

etc., E. Co., 113 Mo. App. 375, 88 S. W. 162;
White V. Utica, etc., R. Co., 15 Hun (N. Y.)

333; Sheaf v. Utica, etc., E. Co., 2 Thomps.
& C. (N. Y.) 388; Dunkirk, etc., E. Co. v.

Mead, 90 Pa. St. 454.

49. Jeffersonville, etc., E. Co. v. Avery, 31

Ind. 277.
50. Corwin v. New York, etc., E. Co., 13

N. Y. 42; Sheaf v. Utica, etc., E. Co., 2

Thomps. & C. (N. Y.) 388; Quimby v. Bos-
ton, etc., E. Co., 71 Vt. 301, 45 Atl. 223.

51. Darling v. Boston, etc., E. Co., 121

Mass. 118; Flint v. Boston, etc., R. Co., 73
N. H. 141, 59 Atl. 938; Hill v. Concord, etc.,

E. Co., 67 N. H. 449, 32 Atl. 766; Woolson
V. Northern E. Co., 19 N. H. 267; Luscombe
V. Great Western E. Co., [1899] 2 Q. B. 313,

68 L. J. Q. B. 711, 81 L. T. Eep. N. S. 183;
Grand Trunk E. Co. ;;. James, 31 Can. Sup.
Ct. 420 [reversing I Ont. L. Rep. 127 (af-
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fully inflicted.^^ If a cattle-guard sufficient to turn ordinary stock is maintained

the company is not liable for an injury to an animal which enters from a high-

way by jumping over such cattle-guard.^

(c) Entry From Lands Where Trespassing. The liability of railroad com-
panies for injuries to animals due to the absence of or defects in fences, where

the animals are wrongfully upon the premises from which they enter upon
the railroad track, depends upon the application of the particular statute under
which the action is brought.^^ Under some of the statutes it is held that the

duty to fence is only for the benefit of adjoining owners or those whose animals

are rightfully upon the premises from which they enter, and that if the animal

is a trespasser or wrongfully upon such premises the owner cannot recover, although

a proper fence was not maintained,''^ unless the animals escaped to such premises

firming 31 Ont. 672)]; Daniels V. Grand
Trunk E. Co., 11 Ont. App. 471.

But an animal is not wrongfully upon a
highway as regards the railroad company if

it got there by escaping from an inclosure
through a defect in the railroad fence at

some other point. Davidson v. Grand Trunk
R. Co., 2 Can. E. Cas. 371, 5 Ont. L. Eep.
574, 2 Ont. Wkly. Eep. 185.

The New York statute of 1890 omits the ab-
solute liability clause of the act of 1848 in

so far as it applies to cattle-guards, and if

the entry of the anim.al was over a defective

cattle-guard instead of a fence, and it was
wrongfully at large and a trespasser upon
the highway, the company will not be liable

unless as at common law the injury was wil-

fully or recklessly inflicted. Bateman v. Rut-
land E. Co., 54 Misc. 312, 105 N. Y. Suppl.
970.

In Canada it has been held that if an ani-

mal is wrongfully upon a highway running
parallel with the railroad, the case is the
same as if the animal was trespassing upon
other adjacent land, and the owner cannot
recover, although the railroad was not fenced
as required by law (Daniels v. Grand Trunk
E. Co., 11 Ont. App. 471); but that if the
animal got upon the track at a, crossing by
reason of the failure of the railroad com-
pany to construct cattle-guards, the company
will be liable regardless of whether the ani-

mal was rightftflly or wrongfully upon the
highway (Huist v. Buffalo, etc., E. Co., 16
U. C. Q. B. 299 Idistinguishing Jack v. On-
tario, etc., R. Co., 14 U. C. Q. B. 328]).

52. Darling v. Boston, etc., E. Co., 121
Mass. 118; Bateman v. Eutland R. Co., 54
Misc. (N. Y.) 312, 105 N. Y. Suppl. 970.

53. Chicago, etc., R. Co. v. Farrelly, 3 111.

App. 60.

54. Eames v. Salem, etc., R. Co., 98 Mass.
580, 96 Am. Dec. 676 [distinguishing Browne
V Providence, etc., R. Co., 12 Gray (Mass.)

.55, 71 Am. Dec. 736; Corwin v. New York,
etc., R. Co., 13 N. Y. 42].

55. Maine.— Russell v. Maine Cent. E. Co.,

100 Me. 406, 61 Atl. 899; Allen v. Boston,
etc., E. Co., 87 Me. 326, 32 Atl. 963.

Massachusetts.— McDonnell v. Pittsfleld,

etc., E. Corp., 115 Mass. 564; Eames v. Salem,
etc., R. Co., 98 Mass. 560, 96 Am. Dec. 676.

Missouri.— Ferris v. St. Louis, etc., R. Co.,

30 Mo. App. 122; Carnenter v. St. Louis, etc.,

R. Co., 25 Mo. App. ilO.

Wew Hampshire.— Morse v. Boston, etc., R.

Co., 66 N. H. 148, 28 Atl. 286; Giles c. Bos-

ton, etc., R. Co., 55 N. H. 552; Mayberry v.

Concord R. Co., 47 N. H. 391.

Texas.— Houston, etc., R. Co. v. Hollings-

worth, 29 Tex. Civ. App. 306, 68 S. W, 724.

Vermont.— Bemis u. Connecticut, etc., E.
Co., 42 Vt. 375, 1 Am. Rep. 339; Morse v.

Rutland, etc., R. Co., 27 Vt. 49.

England.— Luscombe v. Great Western R.
Co., [1899] 2 Q. B. 313, 68 L. J. Q. B. 711,

81 L. T. Rep. N. S. 183; Ricketts c. East.
India, etc., Docks, etc., Co., 12 C. B. 160, 16
Jur. 1072, 21 L. J. C. P. 201, 7 R. & Can.
Cas. 295, 74 E. C. L. 160.

Canada.— Eathwell v. Canadian Pac. E.
Co., 9 Can. L. T. Occ. Notes 413; Duncan v.

Canadian Pac. R. Co., 21 Ont. 355; McLennan
V. Grand Trunk E. Co., 8 U. C. C. P. 411;
Wilson V. Northern E. Co., 28 U. C. Q. B.

274; Gillis v. Great Western E. Co., 12 U. C.

Q. B. 427; Dolrey v. Ontario, etc., R. Co., 11

U. C. Q. B. 600.

See 41 Cent. Dig. tit. "Railroads," § 1430.
Animals are wrongfully upon the land,

within the application of this rule, if with-
out the authority or consent of the owner
of the land, although under circumstances
which might not be sufficient to sustain an
action of trespass by him. McDonnell v.

Pittsfleld, etc., R. Corp., 115 Mass. 564, hold-
ing that a railroad company is not liable for
injuries to animals which, while being driven
along a highway, escape upon adjoining lands,
from which they pass upon the track at a
place where the company has failed to fence.

If the animal was rightfully upon ths
premises from which it entered upon the
track, the railroad company is liable, al-

though it was not the property of the ad-
joining landowner, as in the case of animals
which such landowner is pasturing for others
(Smith V. Barre R. Co., 64 Vt. 21, 23 Atl.

632) ; but it is incumbent upon plaintiff to
show this fact (Smith v. St. Louis, etc., R.
Co., 25 Mo. App. 113).
Where animals are left in the custody of

the railroad company for shipment and escape
from defendant's cattle pens, they are not
trespassers either upon the railroad com-
pany's other property or upon the highway
from which they stray upon the right of
way. Flint v. Boston, etc., R. Co., 73 N. H.
141, 59 Atl. 938.
In Missouri the statute requiring railroad
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through a defect in some other fence which it was the duty of the company to

maintain; ^^ but under others it is held that the duty is general, and that if the
animals get upon the track because of a failure to maintain a proper fence, the
railroad company is hable regardless of whether they were rightfully or wrong-
fully upon the land from which they entered.''' Under the former rule if the
railroad company itself owns the adjoining lands it is not obliged to fence against

itself, and will not be hable for injuries to animals which, while trespassing upon
its lands, go upon the track, ^* but under the latter the fact that the entry was
from lands belonging to the railroad company is immaterial.^"

(xv) Nature and Cause of Injury. Under some of the statutes pre-

scribing the Uabihty of railroad companies for injuries to animals due to a failure

to maintain fences, there can be no recovery under the statute where the injury

is not caused by actual contact or collision of the train with the animal injured,™

companies to fence tracks rvmning through
inclosed or cultivated fields is held to be
only for the benefit of the adjoining owners
(Peddicord v. Missouri Pac. R. Co., 85 Mo.
160; Harrington v. Chicago, etc., R. Co., 71
Mo. 384; Berry r. St. Louis, etc., R. Co., 65
Mo. 172; Hendrix v. St. Joseph, etc., R. Co.,

38 Mo. App. 520 ; Carpenter v. St. Louis, etc.,

R. Co., 25 Mo. App. 110), or owners of ani-

mals rightfully upon such land (Farmers'
Bank v. Chicago, etc., R. Co., 109 Mo. App.
165, 83 S. W. 76 ; Brown r. Missouri, etc., R.
Co., 104 Mo. App. 691, 78 S. W. 273; Payne
V. Current River R. Co., 75 Mo. App. 14;
Smith i:. St. Louis, etc., R. Co., 25 Mo. App.
113) ; but it is not unlawful to permit stock
to run at large (Ells t. Pacific R. Co., 55
Mo. 278 ) ; and such animals are not tres-

passers in going upon the lands of others

which are uninclosed or not inclosed by law-

ful fences (Kaes c. Missouri Pac. R. Co., 6 Mo.
App. 397) ; so if the lands from which they
entered were not inclosed by a lawful fence

the railroad companv is liable (Rinehart v.

Kansas City Southern R. Co., 204 Mo. 269,

102 S. W. 958 [afflrminq 126 Mo. App. 446,

80 S. W. 910] ; Smith r.'Chicago, etc., R. Co.,

127 Mo. App. 160, 105 S. W. 10; Peery v.

Quincy, etc., R. Co., 122 Mo. App. 177, 99

S. W. 14; Oyler v. Quincy, etc., R. Co., 113
Mo. App. 375, 88 S. "vV. 162; Litton v. Chi-

cago, etc., R. Co., Ill Mo. App. 140, 85 S. W.
978; Growney r. Wabash R. Co., 102 Mo.
App. 442, 76 S. W. 671; Dean v. Omaha, etc.,

R. Co., 54 Mo. App. 647 ; Kaes r. Missouri
Pac. R. Co., supra) ; but if inclosed except
along the track by a lawful fence the railroad

company is not liable to outside owners, al-

though it has failed to fence along the track,

and it is incumbent upon plaintifl' to show
that the lands were not so inclosed (Peddi-

cord V. Missouri Pac. R. Co., supra; Harring-
ton V. Chicago, etc., R. Co., supra; Hendrix v.

St. Joseph, etc., R. Co., 38 Mo. App. 520; Car-

penter V. St. Louis, etc., R. Co., supra. But
see Rinehart v. Kansas City Southern R. Co.,

supra

)

, or that the aninals were upon such
lands with the consent of the owner thereof

(Smith i\ St. Louis, etc., R. Co., supra).

In Canada it was formerly held that as the

requirement as to fencing was for the benefit

only of adjoining landowners and persons

whose aninials were rijrhtfully upon such

lands, there could be no recovery if the animal

[X, H, 4, a, (XIV), (C)]

entered upon the railroad track from lands
where it was trespassing, but the statute of

1890 provides that " no animal allowed by
law to run at large shall be held to be tres-

passing on a, place adjoining the railway
merely for the reason that the owner or occu-

pant of such place has not permitted it to

be there," and so if there is a municipal by-

law permitting animals to run at large, al-

though such by-law cannot authorize a tres-

pass upon private property, yet notwithstand-
ing that as regards the landowner the animal
would be a trespasser, it will not be so con-

sidered as regards the railroad company.
Fenson v. Canadian Pac. R. Co., 8 Ont. L.

Eep. 688, 4 Ont. Wkly. Rep. 373 [affirming
7 Ont. L. Rep. 254, 3 Ont. Wkly. Rep. 227].

56. Gihnan r. European, etc., R. Co., 60
;\Ie. 235 ; Keliher v. Connecticut River R. Co.,

107 Mass. 411; Davidson v. Grand Trunk R.
Co., 2 Can. R. Cas. 371, 5 Ont. L. Rep. 574,
2 Ont. Wkly. Rep. 18S.

57. Indiana.— Indianapolis, etc., R. Co. ''.

Townsend, 10 Ind. 38.

Kansas.— Missouri Pac. R. Co. r. Roads, 33
Kan. 640, 7 Pac. 213.

Minnesota.— Gillam c Sioux City, etc., R.
Co., 26 Minn. 268, 3 N. W. 353.

New York.— Corwiu v. New York, etc., R.
Co., 13 N. Y. 42.

Ohio.—See Marietta, etc., R. Co. v. Stephen-
son, 24 Ohio St. 48.

Wisconsin.— McCall v. Chamberlain, 13

Wis. 637.

See 41 Cent. Dig. tit. " Railroads," § 1430.
58. Cornwall v. Sullivan R. Co., 28 N. H.

161.

59. Bellefontaine R. Co. v. Reed, 33 Ind.

476.

60. Illinois.— Sehertz v. Indianapolis, etc.,

R. Co., 107 111. 577 [affirming 12 111. App.
304].
Indiana.— Jeffersonvi lie, etc., R. Co. i-. Dun-

lap, 112 Ind. 93, 13 N. E. 403; Louisville, etc.,

R. Co. V. Thomas, 106 Ind. 10, 5 N. E. 198;
Jeffersonville, etc., R. Co. v. Downev, 61 Ind.
287; Louisville, etc., R. Co. !:. Smith, 5? Ind.
575; Indianapolis, etc., R. Co. r. McBrowii,
46 Ind. 229; Childers r. Louisville, etc., R.
Co., 12 Ind. Anp. 686, 41 N. E. 21.

Missouri.— Foster i\ St. Louis, etc., R. Co.
90 Mo. 116, 2 S. W. 138; Seibert v. Missouri'
etc., R. Co., 72 Mo. 565 ; Lafferty v. Hannibal,
etc., R. Co., 44 Mo. 291.
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as where animals upon the right of way are frightened by approaching trains

and are injured in jumping from the track," or by running upon bridges .or trestles/^

or against wire fences/^ or in an attempt to jump a cattle-guard/^ or go upon
the right of way and are injured by falling into a cut, pit, or well,"^ or are injured

by the employees of the railroad company in extricating them from a bridge or

trestle; °° but, although not liable imder the iStatute by reason of the absence of

any contact or collision with the train, the company may still be liable on the

ground of negligence."' Under the statutes in other jurisdictions it is not neces-

sary that there should be any actual oolUsion,°* the- company being hable wheijever

the injury is the natural and proximate result of its neglect of its duty in regard

to fencing, °^ as where animals on the right of way are injured by being frightened

"New York.— Hyatt v. New York, etc., R.
Co., 64 Hun 542, 19 N. Y. Suppl. 461. See
also Knighit v. New York, etc., fi. Co., 99
N. Y. 25, 1 JST. E. 108 ireversiny 30 Hun
415]. But see Graham v. Delaware, etc.,

Canal Co., 46 Hun 386.

Tennessee.— Sinard o. Southern E. Co., 101
Tenn. 473, 48 S. W. 227; Nashville, etc., K.
Co. V. Sadler, 91 Tenn. 508, 19 S. W. 618, 30
Am. St. Rep. 896.

Texas.— International, etc., R. Co. v.

Hughes, 68 Tex. 290, 4 S. W. 492; Railway
Co. V. Ritter, (App. 1890) 16 S. W. 909;
Houston, etc., R. Co. v. Harris, 3 Tex. App.
Civ. Cas. .§ 224.

Canada.— McKellar v. Canadian Pac. R.
Co., 14 ManitoTja 614.

See 41 Cent. Dig. tit. " Railroads," § 142Y.
Where two animals are tied together and

only one of them is struck hut both dragged
along the track and Idlled, plaintiff can re-

cover under the statute only for the one actu-
ally struck by the train. Jeffersonville, etc.,

R. Co. V. Downey, 61 Jnd. 287.
61. Peru, etc., R. Co. v. Hasket, 10 Ind.

409, 71 Am. Dec. 335; Lafferty v. Hannibal,
etc., R. Co., 44 Mo. 291.

62. Illinois.— Stump v. Chicago, etc., R.
Co., 84 HI. App. 28; Chicago, etc., R. Co. v.

Taylor, 8 111. App. 108.
Indiana.—Baltimore, etc., R. Co. ;;. Thomas,

60 Ind. 107.

Missouri.— Foster v. St. Louis, etc., R. Co.,

90 Mo. 116, 2 S. W. 138.
New York.— Hyatt f. New York, etc., R.

Co., 64 Hun 542, 19 N. Y. Suppl. 461
Tennessee.— Nashville, etc., R. Co. v. Sad-

ler, 91 Tenn. 580, 19 S. W. 618, 30 Am. St.

Rep. 896.

Texas.— International, etc., R. Co. v.

Hughes, 68 Tex. 290, 4 S. W. 492; San An-
tonio, etc., R. Co. V. Tamborello, (Civ. App.
1902) 67 S. W. 926.

See 41 Cent. Dig. tit. "Railroads," §§ 1427,
1428.
The Missouri statute as amended in 1885

is said to authorize a recovery where animals,
in the absence of fences, are injured by becom-
ing frightened by moving trains and running
into obstructions near the track, but the stat-

ute will not authorize a recovery on the
ground that by reason of the absence of fences
cattle escaped from adjoining fields and were
frightened by a train and ran and in conse-
quence lost ilesh. Dooley v. Missouri Pac. R.
Co., 36 Mo. App. 381.

[75]

63. Schertz v. Indianapolis, etc., R. Co.,

107 111. 577 [affirmmg 12 111. App. 304];
Texas, etc., R. Co. v. Mitchell, (Tex. App.
1891) 17 S. W. 1079; McKellar v. Canadian
Pac. R. Co., 14 Manitoba 614. See also Leach
V. Newport News, etc., Co., 16 Ky. L. Rep.
287.

64. Schertz v. Indianapolis, etc., R. Co., 107
111. 577 [affirming 12 111. App. 304]; Ohio,
etc., R. Co. V. Cole, 41 Ind. 331.

65. Illinois Cent. R. Co. v. Carraher, 47
HI. 333 ; Hughes v. Hannibal, etc., R. Co., 66
Mo. 325; Jones v. Nashville, etc., R. Co., 104
Tenn. 119, 56 S. W. 852; Sinard v. Southern
R. Co., 101 Tenn. 473, 48 S. W. 227.

66. Seibert e. Missouri, etc., E. Co., 72 Mo.
565.

67. Louisville, etc., R. Co. v. Upton, 18
111. App. 605 ; Indianapolis, etc., R. Co. i'. Mc-
Brown, 46 Ind. 229; Boggs v. Missouri Pac.
R. Co., 18 Mo. App. 274; Houston, etc., R.
Co. V. Harris, 3 Tex. App. Civ. Cas. § 224.

68. Iowa.— Listen v. Central Iowa R. Co.,

70 Iowa 714, 29 N. W. 445 ; Kraua i\ Burling-
ton, etc., R. Co., 55 Iowa 338, 7 N. W. 598.

Kansas.— Atchison, etc., R. Co. v. Jones, 20
Kan. 527.

Minnesota.— Nelson v. Chicago, etc., R. Co.,
30 Minn. 74, 14 N. W. 360.
Nebraska.— Chicago, etc., R. Co. v. Cox, 51

Nebr. 479, 71 N. W. 37 [disapproving Bur-
lington, etc., R. Co. V. Shoemaker, 18 Nebr.
369, 25 N. W. 365] ; Fremont, etc., R. Co. v-

Pounder, 36 Nebr. 247, 54 N. W. 509.
Oregon.— Meier v. Northern Pac. R. Co.,

(1908) 93 Pac. 691; Meeker v. Northern Pac.
R. Co., 21 Oreg. 513, 28 Pac. 639, 28 Am. St.
Eep. 758, 14 L. R. A. 841.

See 41 Cent. Dig. tit. "Railroads," § 1427.
69. Mikesell v. Wabash R. Co., 134 Iowa

736, 112 N. W. 201; Young v. St. Louis, etc.,

R. Co., 44 Iowa 172; Missouri Pac. R. Co. v.

Eckel, 49 Kan. 794, ^1 Pac. 693; Atchison,
etc., E. Co. V. Jones, 20 Kan. 527; Maher v.

Winona, etc., R. Co., 31 Minn. 401, 18 N. W.
105; Nelson v. Chicago, etc., R. Co., 30 Minn.
74, 14 N. W. 360; Meeker v. Northern Pac.
R. Co., 21 Oreg. 513, 28 Pac. 639, 28 Am. St.
Rep. 758, 14 L. R. A. 841.
The injury may be said to be due to the

want of a fence whenever the want of a
fence in connection with the acts of defendant
is the proximate cause of the injury. Young
V. St. Louis, etc., R. Co., 44 Iowa 172.
Escape and loss of stock.— Under the Mis-

souri Double Damage Act the company is lia-

[X, H, 4, a, (xv)]
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by approaching trains and running upon bridges or trestles,'" or into wire fences,"
or are injured by the negligence of the servants of the company in extricating

them when caught in bridges or trestles; '- but the company is not absolutely

Uable for all injuries which would not have occurred had a fence been constructed,

but only for such as are the natural and proximate result of its neglect to do so.''

Where fences are constructed the company wiU be hable for iujuries to animals not
caused by the operation of its trains but by the fence itself owiug to its dangerous
or defective structure or condition.'*

h. At What Places Required— (i) In General. In some cases the stat-

utes requiring fencing expressly except certain places from their operation; '^ but
in the absence of such express provision the statutes will be given a reasonable

construction according to their object and intention," and an exception will be
imphed as to places where the maintenance; of fences or cattle-guards would be
unlawful," would interfere with the necessities and convenience of the public

in travel or in transacting business ^\'ith the railroad," woiild unreasonably inter-

fere with the raUroad company in the proper use of its own property or in trans-

ble for damages occasioned by failure to

fence either where the damage is caused by the

company's agents, engines, or cars, or by stock

escaping from the adjoining lands; and under
the latter provision a landowner may recover

for stock that escape and are lost if such
loss was the proximate consequence of the

failure of the company to construct or main-
tain fences as required by the statute. Boggs
r. Missouri, etc., E. Co., 156 Mo. 389, 57 S. W.
550.

TO. ilikesell v. ^Yabash E. Co., 134 Iowa
736, 112 N. W. 201; Liston r. Central Iowa
R. Co., 70 Iowa 714, 29 N. W. 445; Kraus v.

Burlington, etc., R. Co., 55 Iowa 338, 7 N. W.
598; Young v. St. Louis, etc., R. Co., 44 Iowa
172; Atchison, etc., R. Co. r. Jones, 20 Kan.
527; Chicago, etc., E. Co. v. Cox, 51 Nebr.
479, 71 N. W. 37 [disapproving Burlington,
etc., R. Co. p. Shoemaker, 18 Nebr. 369, 25
N. W. 365] ; Meeker r. Northern Pac. R. Co.,

21 Oreg. 513, 28 Pac. 639, 28 Am. St. Rep.
758, 14 L. R. A. 841.

71. Missouri Pac. R. Co. r. Eckel, 49 Kan.
794, 31 Pac. 693; Missouri Pac. R. Co. v.

Gill, 49 Kan. 441, 30 Pac. 414; Meier v.

Northern Pac. R. Co., (Oreg. 1908) 93 Pac.
691.

In Missouri there is a statute which ex-

pressly provides that where animals go upon
a railroad track where it is not properly
fenced and are frightened by any passing
locomotive or train on the road and are in-

jured by running into fences or other ob-

structions, the company shall be liable. Hen-
son V. Williamsville, etc., R. Co., 110 Mo. App.
595, 85 S. W. 597, holding, however, that a
" speeder " or contrivance similar to a hand-
car except that it is propelled by a gasoline

engine, is not a " locomotive " within the

application of the statute, and that the rail-

road company will not be liable for injuries

to stock frightened thereby.

72. Atchison, etc., R. Co. p. Edwards, 20
Kan. 531, holding that such an Injury is an
injury done "in operating" the road, within

the application of the statute making railroad

companies liable for injuries so done to stock

where their roads are not fenced.

[X, H, 4, a, (XV)]

73. Nelson v. Chicago, etc., R. Co., 30
Minn. 74, 14 N. W. 360. See also Gordon v.

Chicago, etc., R. Co., 44 Mo. App. 201.
74. Louisville, etc., R. Co. r. Shelton, 43

111. App. 220; Gould v. Bangor, etc., R. Co.,

82 Me. 122, 19 Atl. 84; Rehler v. Western
New York, etc., R. Co., 8 N. Y. Suppl.
286.

75. Illinois Cent. R. Co. c. Bull, 72 III.

537; Chicago, etc., R. Co. v. Hogan, 27 Nebr.
801, 43 N. W. 1148; Peters v. Stewart, 72
Wis. 133, 39 N. W. 380; Bennett i'. Chicago,
etc., R. Co., 19 Wis. 145.

Charter provisions.— The charter of the
Hudson River Railroad, N. Y. Laws (1846),
expressly relieves the company from any obli-

gation to maintain fences " where their rail-

road is constructed in the river." Schermer-
horn r. Hudson River R. Co., 38 N. Y. 103,
holding that the dififerent channels or creeks
separating and flowing around intervening
islands in the stream, although in local usage
receiving different names, are a part of " the
river " and within the exception of the pro-
vision.

76. Connecticut.— Gallagher v. New York,
etc., R. Co., 57 Conn. 442, 18 Atl. 786, 5
L. R. A. 737.

Indiana.— Lafayette, etc., R. Co. v. Shriner,
6 Ind. 141.

lotDa.— Davis v. Burlington, etc., R. Co.,

26 Iowa 549.

Missouri.—-Lloyd r. Pacific R. Co., 49 Mo.
199.

Oregon.— Moses v. Southern Pac. R. Co., 18
Oreg. 385, 23 Pac. 498, 8 L. R. A. 135.

See 41 Cent. Dig. tit. " Railroads," §§ 1433-
1435.

77. Lafayette, etc., R. Co. v. Shriner, 6
Ind. 141.

78. Bechdolt v. Grand Rapids, etc., R. Co.,

113 Ind. 343, 15 N. E. 86; Evansville, etc., R.
Co. r. Willis, 93 Ind. 507; Hillman v. Grays
Point Terminal R. Co., 99 Mo. App. 271, 73
S. W. 220; Dolan r. Newburgh, etc., R. Co.,

120 N. Y. 571, 24 N. E. 824; Hyatt v. New
York, etc., R. Co., 64 Hun (N. Y.) 542, 19
N. Y. Suppl. 461; International, etc., R. Co.
V. Cocke, 64 Tex. 151; Gulf, etc., R. Co. v.
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acting its business with the public/" or would endanger the lives of its employees

engaged in switching or operating its trains ;
^ or in other words wherever, in view

of these considerations, the maintenance of a fence would be unreasonable or

improper,*' although the company might have a legal right to do so.'^ But the

interest and convenience of the pubUc and not that of the railroad company is

the controlling consideration,*^ and the company will not be reheved from fencing

merely on the ground that it would be inconvenient to the company,** or that

the construction of a fence would be difficult ^ or expensive. *° Where raihoad

companies are required by law to fence their roads it is not the province or pohcy
of the courts to create exceptions to the rule,*' and they will not do so except

in view of some paramount public interest or paramount duty on the part of the

company which would render the maintenance of fences improper,** and in the

absence of such considerations if the company has a right to fence and fails to

do so it will be Hable for any injury to animals occasioned thereby.*" At places

where the company is not obliged to fence it is not required to maintain cattle-guards, "°

but at the hmits of such places where the duty of fencing begins they must be
constructed to prevent animals from passing from such unfenced places upon
the tracks beyond."' The Kentucky statute requires railroad companies to

Wallace, 2 Tex. Civ. App. 270, 21 S. W.
973.

79. Evansville, etc., R. Co. v. Willis, 93
Ind. 507; Cincinnati, etc., R. Co. v. Wood,
82 Ind. 593; Ohio, etc., R. Co. v. Rowland,
50 Ind. 349; Jeffersonville, etc., R. Co. y.

Beatty, 36 Ind. 15.

80. Lake Erie, etc., R. Co. v. Kneadle, 94
Ind. 454 ; Evansville, etc., R. Co. v. Willis, 93
Ind. 507; Pennsylvania Co. v. Lindley, 2 Ind.

App. Ill, 28 N. E. 106; Gilpin v. Missouri,
etc., R. Co., 197 Mo. 319, 94 S. W. 869; Jen-
nings v. St. Joseph R. Co., 37 Mo. App. 651;
Pearson v. Chicago, etc., R. Co., 33 Mo. App.
543; Chicago, etc., R. Co. v. Sevcek, 72 Nebr.
793, 101 N. W. 981, 110 N. W. 639; Chicago,
etc., R. Co. V. Hogan, 30 Nebr. 686, 46 N. W.
1015.

81. Cincinnati, etc., K. Co. v. Wood, 82
Ind. 593; Ohio, etc., R. Co. v. Rowland, 50
Ind. 349; Latty v. Burlington, etc., R. Co.,

38 Iowa 250; Davis i. Burlington, etc., R. Co.,

26 Iowa 549; McDonald v. Minneapolis, etc.,

R. Co., 113 Mich. 484, 71 N. W. 859.

Cities, towns, and villages see fn/r-a, X, H,
4, b, (n).
Highways see in^ra,, X, H, 4, b, (v).

82. Davis v. Burlington, etc., R. Co., 26
Iowa 549; Gulf, etc., "R. Co. v. Wallace, 2

Tex. Civ. App. 270, 21 S. W. 973.

83. Davis v. Burlineton, 26 Iowa 549; At-
chison, etc., R. Co. w. 'Shaft, 33 Kan. 521, 6

Pac. 908 ; Greeley v. St. Paul, etc , R. Co., 33
Minn. 136, 22 N. W. 179, 53 Am. St. Rep.
16.

Any exceptions based upon an interference

with the business of the railroad are not in-

tended to advance the private interests of

railroad companies, but to promote the public

good by enabling them to discharge their

duties to the public. Wabash, etc., R. Co. v.

Tretts, 96 Ind. 450.
84. Illinois.— Toledo, etc., R. Co. v. Frank-

lin, 159 111. 99, 42 N. E. 319; Wabash R. Co.

V. Howard, 57 111. App. 66.

Kansas.— Atchison, etc., R. Co. v. Shaft,

33 Kan. 521, 6 Pac. 908.

Minnesota.— Greeley v. St. Paul, etc., R.
Co., 33 Minn. 136, 22" N. W. 179, 53 Am. St.

Rep. 16.

New York.— Tracy i: Troy, etc., R. Co., 38
N. Y. 433, 98 Am. Dec. 54 ; Bradley v. Buffalo,

etc., R. Co., 34 N. Y. 427.
Texas.— Houston, etc., R. Co. v. Simpson,

2 Tex. App. Civ. Cas. § 670.

See 41 Cent. Dig. tit. " Railroads," §§ 1433-
1435.

85. Ft. Wayne, etc., R. Co. v. Herbold, 99
Ind. 91; Greeley v. St. Paul, etc., R. Co., 33
Minn. 136, 22 N. W. 179, 53 Am. Rep. 16.

If a fence can be constructed it must he
done and where there is evidence to sustain
a finding that it could be done a judgment
against the company will be sustained. Louis-
ville, etc., R. Co. V. Zink, 85 Ind. 219.

86. Ft Wavne, etc., R. Co. v. Herbold, 99
Ind. 91.

87. Pittsburgh, etc., R. Co. v. Laufman,
78 Ind. 319; Atchison, etc., R. Co. v. Shaft,
33 Kan. 521, 6 Pac. 908; Atchison, etc., R.
Co. V. Ash, (Kan. App. 1899) 58 Pac. 235.

88. Atchison, etc., R. Co. v. Shaft, 33 Kan.
521, 6 Pac. 908; Chicago, etc., R. Co. v.

Green, 4 Kan. App. 133, 46 Pac. 200.
89. Iowa, Cent. R. Co. v. Gunshee, 49 111.

App. 609; Banister v. Pennsylvania Co., 98
Ind. 220; Toledo, etc., R. Co. v. Fly, 8 Ind.
App. 602, 36 N. E. 215; Jeffersonville, etc.,

R. Co. V. Peters, 1 Ind. App. 69, 27 N. E.
299; Atchison, etc., R. Co. v. Shaft, 33 Kan.
521, 6 Pac. 908; Hurt i\ St. Paul, etc., R. Co.,
39 Minn. 485, 40 N. W. 613; Greeley v. St.
Paul, etc., R. Co., 33 Minn. 136, 22 N. W.
179, 53 Am. Rep. 16.

90. Stern v. Michigan Cent. R. Co., 76
Mich. 591, 43 N. W. 587; Robertson v. At-
lantic, etc., R. Co., 64 Mo. 412.
91. Illinois Cent. R. Co. v. Davidson, 225

111. 618, 80 N. E. 250 \affirming 125 111. App.
420] ; lola Electric R. Co. v. Jackson, 70 Kan.
791, 79 Pac. 662; Fuller i'. Lake Shore, etc.,

R. Co., 108 Mich. 690, 66 N. W. 593; Nash-
ville, etc., R. Co. V. Hughes, 94 Tenn. 450,
29 S. W. 723.

[X, H, 4, b, (I)]
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construct cattle-guards at all terminal points of fences constructed along their

lines, except where such lines are not required to be fenced on both sides, and at
pubUc crossings.^^ Where a road crosses a watercourse it is sufficient if the fences
are constructed upon either side up to and connected with the bridge, trestle,

or culvert, so as to prevent animals from going upon the track, and it is not neces-
sary to fence across the stream so as to prevent theii- escape under the track from
an adjoiniag inclosure.'^

(ii) Cities, Towns, and Villages — (a) In General. In some cases the
statutes requiring fencing expressly except where the road runs through a city,

town, or village, °* but in the absence of such provision railroad companies are

not reheved from fencing merely because the road is within the limits of a city,

town, or village,"^ but must fence within such hmits at all places where the main-

At stations, switch-yards, and depot
grounds see infra, X, H, 4, b, (ni), (d).

92. Parish t'. Louisville, etc., E. Co., 78
S. W. 186, 25 Ky. L. Eep. 1524; Younger v.

Louisville, etc., R. Co., 41 S. W. 25, 19 Ky.
L. Rep. 506.

Construction of statute.— The "terminal
points " referred to in the statute are not
points where division fences of property-own-
ers cross or come up to the right of way, but
terminal points of the fences running parallel
with the road (McKee v. Cincinnati, etc., E.
Co., 43 S. W. 241, 19 Ky. L. Rep. 1270) ;

but the statute applies to all terminal points
in such lateral fences and not merely where
they terminate at public or private crossings
(Parish r. Chicago, etc., R. Co., 78 S. W. 186,
25 Ky. L. Eep. 1524).

93. Cagwin i'. Chicago, etc., R. Co., 113
Iowa 175, 84 N. W. 1032; Grand Trunk R.
Co. V. James, 31 Can. Sup. Ct. 420 [reversing
1 Ont. L. Eep. 127 [affirming 31 Out. 672)].

If animals escape under a bridge from an
adjoining inclosure and afterward go upon
the track at a public crossing where the com-
pany is not required to fence and are injured,
the company will not be liable. Cagwin v.

Chicago, etc., E. Co., U3 Iowa 175, 84 ^T. W.
1032.

94. Illinois Cent. R. Co. v. Bull, 72 III.

537; Chicago, etc., R. Co. v. Hogan, 27 Nebr.
801, 43 N. W. I148j Clary v. Burlington, etc.,

R. Co., 14 Nebr. 232, 15 N. W. 220.
The word " town " in a statute relating

to fencing and operating railroads means a
collection of houses larjfer than a village and
smaller than a city, and has no reference to
territory incorporated as a town under the
township organization laws. Cleveland, etc.,

E. Co. V. Green, 65 111. App. 414.

What constitutes a village.—^Any small as-

sembly of houses for dwellings or business or

both, in the country, constitutes a village

whether they are situated upon regularly laid

out streets and alleys or not (Toledo, etc., E.
Co. r. Spangler, 71 III. 568; Illinois, etc., E.
Co. V. Williams, 27 111. 48) ; but it will be
presumed, in the absence of evidence to the

contrary, that the houses compose the village

and that an injury occurring beyond them
was outside of the village limits (Ewing v.

Chicago, etc., R. Co., 72 111. 25).

A place, although outside of the platted

limits of a village, is within the application

[X, H, 4, b, (I)]

of the exception if it is open public ground
or so used by the public as practically to con-

stitute it a part of the village. Toledo, etc.,

R. Co. V. Chapin, 66 111. 504, holding that
where a railroad switch is located outside of

the limits of a village but so located that it

could not be reached by teams in loading and
unloading if a fence were constructed there,

the railroad company will not be liable for

failing to do so.

95. Indiana.—• Toledo, etc., R. Co. i>.

Owing, 43 Ind. 405; Toledo, etc., R. Co. v.

Howell, 38 Ind. 447; Jeffersonville, etc., R.
Co. V. Parkhurst, 34 Ind. 501; Indianapolis,

etc., R. Co. V. Parker, 29 Ind. 471.

loioa.— Coyle r. Chicago, etc., R. Co., 62
Iowa 518, 17 N. W. 771.

Kansas.— Union Pac. E. Co. v. Dyche, 28
Kan. 200.
Minnesota.— La Paul v. Truesdale, 44 Minn.

275, 46 K W. 363; Greeley v. St. Paul, etc.,

E. Co., 33 Minn. 136, 22 N. W. 179, 53 Am.
Eep. 16.

Missouri.— Wymore v. Hannibal, etc., E.
Co., 79 Mo. 247 [disapproving Wallace v. St.

Louis, etc., E. Co., 74 Mo. 594] ; Young v.

Hannibal, etc., E. Co., 79 Mo. 336; Ells v.

Pacific E. Co., 48 Mo. 231.

New York.— Crawford v. New York Cent.,

etc., E. Co., 18 Hun 108.

Ohio.— Cleveland, etc., E. Co. v. McConnell
26 Ohio St. 57.

Tennessee.—-Nashville, etc., E. Co. v.

Hughes, 94 Tenn. 450, 29 S. W. 723.

See 41 Cent. Dig. tit. "Railroads," §§ 1436,
1437.

In Missouri there are two separate stat-

utes, the first not expressly requiring railroad
companies to fence at any place, but making
them liable for injuries to stock without
proof of negligence where their roads are
not fenced, and the second expressly requiring
them to fence where their roads pass through,
along, or adjoining inclosed or cultivated
fields or uninclosed lands (Edwards i\ Han-
nibal, etc., E. Co., 66 Mo. 567); and in an
action brought under the latter statute there
can be no recovery for failure to fence where
the road passes through a city, town, or vil-

lage (Ehea i'. St. Louis, etc., E. Co., 84 Mo.
345; Elliott V. Hannibal, etc., E. Co., 66 Mo.
683) ; but the exception does not apply where
the road is located along the edge of a town
and neither the streets nor limits of the town
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tenance of a fence would not be unlawful or an unreasonable or improper inter-

ference with the operation of the road or the necessities and convenience of the

public."" It has been held that railroad companies need not fence in portions

of towns or cities where their tracks are intersected and crossed by streets and
alleys; "' but on the contrary it has been held that where the road runs along or

across vacant lots they must fence between the streets,"' and construct cattle-

guards at the crossings; "" and it is uniformly held that they must fence at places

within the corporate Umits where there are no intersecting streets and alleys/ or

at places which are used for agricultural purposes/ or are located on the outskirts

of the town where the land is open and not occupied with buildings.'

(b) Streets and Crossings^ A railroad company is not required to fence its

tracks at the crossing of a street/ as the fence would constitute an unlawful obstruc-

tion/ and this rule appUes although the street has not been opened to public

travel/ or is not in a condition to be used except by persons on foot; * nor for the
same reason is a railroad company required to fence its tracks where they run
along instead of across a street, and are subject to the public easement; ° but

extend beyond it (Kirkland v. Missouri, etc.,

R. Co., 82 Mo. 466 ; Brandenburg v. St. Louis,
etc., E.. Co., 44 Mo. App. 224) ; and under
the former statute an action may be main-
tained for injuries sustained within such
limits at places where the company has a
right to fence and fails to do so (Young v.

Hannibal, etc., E. Co., 79 Mo. 336; Wymore
V. Hannibal, etc., E. Co., 79 Mo. 247).

In Washington it is held that the statute
of 1893 providing that, in actions for injuries
to stock by collision with moving trains, the
failure of a railroad company to fence its

track shall be prima fade evidence of negli-

gence does not apply to tracks in incorporated
towns. Eyan v. Northern Pac. E. Co., 19
Wash. 533, 53 Pac. 824.

96. Wabash, etc., E. Co. ;;. Forahee. 77
Ind. 158; Indianapolis, etc., E. Co. v. Lindley,
75 Ind. 426; Jeflfersonville, etc., E. Co. v.

Parkhurst, 34 Ind. 501 ; Indianapolis, etc.,

E. Co. V. Parker, 29 Ind. 471; Toledo, etc.,

R. Co. V. Cupp, 9 Ind. App. 244, 36 N. E.

445; Wymore v. Hannibal, etc., E. Co., 79
Mo. 247 ; Cleveland, et=., E. Co. v. McConnell,
26 Ohio St. 57; Nashville, etc., E. Co. v.

Hughes, 94 Tenn. 450, 29 S. W. 723.
97. Gibson v. Iowa Cent. R. Co., 136 Iowa

415, 113 N. W. 927; Blanford v. Minneapolis,
etc., E. Co., 71 Iowa 310, 32 N. W. 357, 60
Am. Eep. 795; Gerren v. Hannibal, etc., E.
Co., 60 Mo. 405; Hurd v. Chappell, 91 Mo.
App. 317. But see Union Pac. E. Co. v.

Dyche, 28 Kan. 200, and cases cited infra,

note 98.

The fact that the town is not incorporated
is immaterial if it is regularly laid out and
the track is crossed by streets and alleys.

Gerren v. Hannibal, etc., E. Co., 60 Mo. 405
[distinguishing Iba v. Hannibal, etc., E. Co.,

45 Mo. 469] ; Vanderworker v. Missouri Pac.
E. Co., 48 Mo. App. 654.
Under the New York statute of 1892, re-

quiring every railroad company to fence the
sides of its road to keep out cattle, horses,

sheep, etc., but declaring that no railroad
need be fenced " when not necessary to prevent
horses, cattle, sheep and hogs from going
upon its track from the adjoining lands," a
railroad company is not bound to fence its

right of way within the city of New York
to keep out the horses pastured on certain
city blocks, where a public highway inter-

venes between such property and the rail-

road's right of way. Lee v. Brooklyn Heights
R. Co., 97 N. Y. App. Div. Ill, 89 N. Y.
Suppl. 652.

98. Indianapolis, etc., E. Co. v. Lindley,
75 Ind. 426; Rubein v. Brooklyn Heights E.
Co., 61 N. Y. App. Div. 478, 70 N. Y. Suppl.
577; Crawford v. New York Cent. R. Co., 18
Hun (N. Y.) 108. See also Pittsburgh, etc.,

R. Co. V. Laufman, 78 Ind. 319; Cleveland,
etc., R. Co. V. McConnell, 26 Ohio St. 57.

99. See infra, X, H, 4, b, (ii), (b).
1. Indiana.— Wabash, etc., R. Co. p. For-

shee, 77 Ind. 158; Toledo, etc., E. Co. v.

Howell, 38 Ind. 447.
Iowa.— Coyle v. Chicago, etc., R. Co., 62

Iowa 518, 17 N. W. 771.
Minnesota.—-Nelson v. Great Northern R.

Co., 52 Minn. 276, 53 N. W. 1129.
Missouri.— Wymore v. Hannibal, etc., R.

Co., 79 Mo. 247; Ells v. Pacific R. Co., 48
Mo. 231 ; Vanderworker v. Missouri Pac. R.
Co., 51 Mo. App. 166; Lane ;;. Chicago, etc.,

E. Co., 18 Mo. App. 555.
Tennessee.—

^ Nashville, etc., R. Co. v.

Hughes, 94 Tenn. 450, 29 S. W. 723.
See 41 Cent. Dig. tit. " Eailroads," §§ 1436,

1437.

2. Toledo, etc., E. Co. v. Owen, 43 Ind. 405

;

lola Electric E. Co. v. Jackson, 70 Kan. 791,

79 Pac. 662.
3. Brady v. Rensselaer, etc., R. Co., 1

Hun (N. Y.) 378, 3 Thomps. & C. 537.

4. Highways in general see infra, X, H, 4,

b, (V).

5. Lafayette, etc., R. Co. v. Shriner, 6 Ind.

141; Long v. Central Iowa R. Co., 64 Iowa
657, 21 N. W. 122; International, etc., R. Co.

V. Leuders, 1 Tex. App. Civ. Cas. § 314.

6. Lafayette, etc., R. Co. v. Shriner, 6 Ind.

141.

7. Jeffersonville, etc., R. Co. v. Douherty,
10 Ind. 549; Long f. Cent. Iowa R. Co., 64
Iowa 657, 21 N. W. 122.

8. Lathrop v. Central Iowa R. Co., 69 Iowa
105, 28 N. W. 465.

9. Indianapolis, etc., R. Co. v. Warner,

[X, H, 4, b. (II), (b)]
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the rights of the pubUc extend no further than the street, and the fact that streets

or alleys abut on and terminate at a railroad track is no objection to fencing.'"

The rule requiring the construction of cattle-guards at public crossings applies

to street crossings," except where the crossing is within an open space, such as

the depot grounds, which is not required to be fenced,'^ or where the track runs
along one street which is crossed by other streets so that cattle-guards would
form an obstruction to travel.'^

(in) Stations, Switch-Yards, and Depot Grounds— (a) In General.

A railroad company is not required to fence such grounds at its depots or stations

as the necessities or convenience of the pubUc and the proper conduct of the busi-

ness or the road at such places require to be left open and unobstructed." In

35 Ind. 515; Union Pac. R. Co. v. Dyche, 28
Kan. 200; Rippe v. Chicago, etc., R. Co., 42
Minn. 34, 43 N. W. 652, 5 L. E. A. 864.

10. Toledo, etc., E. Co. v. Gary, 37 Ind.
172.

11. Indiana.— Pittsburgh, etc., R. Co. v.

Laufman, 78 Ind. 319.
Michigan.— Laflferty v. Chicago, etc., R.

Co., 71 Mich. 35, 38 N. W. 660.
Minnesota.— Greeley v. St. Paul, etc., R.

Co., 33 Minn. 136, 22 N. W. 179, 53 Am. Rep.
16.

Neio York.— Tracj v. Troy, etc., R. Co., 38
N. Y. 433, 98 Am. Dec. 54; Brace r. New
York Cent. R. Co., 27 N. Y. 269 [disapprov-
ing Parker v. Rensselaer, etc., R. Co., 16
Barb. 315; Vanderkar r. Rensselaer, etc., R.
Co., 13 Barb. 390] ; Crawford v. New York
Cent., etc., R. Co., 18 Hun 108; Brady L\

Rensselaer, etc., R. Co., 1 Hun 378, 3 Thompg.
& C. 537.

Tennessee.— Nashville, etc., R. Co. v.

Hughes, 94 Tenn. 450, 29 S. W. 723.
See 41 Cent. Dig. tit. " Railroads," § 1438.
An objection that the numerous cattle

-

guards would weaken the road-bed and thus
increase the danger is not available in the
absence of proof that such would be the case.

Pittsburgh, etc., R. Co. v. Laufman, 78 Ind.
319.

13. Stern v. Michij^an Cent. R. Co., 76
Mich. 591, 43 N. W. 587.

13. See Brace v. New York Cent. R. Co.,

27 N. Y. 269.

14. Colorado.— Chicago, etc., R. Co. v.

Campbell, 34 Colo. 380, 83 Pac. 138.
Illinois.—-Chicago, etc., R. Co. v. Hans, 111

111. 114 [modifying Chicago, etc., R. Co. v.

Dumser, 109 111. 402] ; Galena, etc., R. Co. v.

Griffin, 31 111. 303; Cleveland, etc., R. Co. v.

Umphenour, 63 111. App. 642; Terre Haute,
etc., R. Co. V. Grissom, 60 111. App. 114.

Indiana.— Bechdolt i\ Grand Rapids, etc.,

R. Co., 113 Ind. 343, 15 N. E. 686; Indiana,

etc., R. Co. V. Quick, 109 Ind. 295, 9 N. E.

788, 925; Indianapolis, etc., R. Co. v. Cran-
dall, 58 Ind. 365; Indianapolis, etc., E. Co. v.

Christy, 43 Ind. 143.

Iowa.— Packard . v. Illinois Cent. E. Co.,

30 Iowa 474; Davis v. Burlington, etc., E.

Co., 26 Iowa 549.

Michigan.— Stewart v. Grand Eapida, etc.,

R. Co., 147 Mich. 48, 110 N. W. 126; Gron-

din V. Duluth, etc., R. Co., 100 Mich. 598,

59 N. W. 229; Chicago, etc., R. Co. v. Camp-
bell, 47 Mich. 265, 11 N. W. 152.

[X, H, 4, b, (II), (B)]

Minnesota.— Smith v. Minneapolis, etc., R.
Co., 37 Minn. 103, 33 N. W. 316; Hooper v.

Chicago, etc., R. Co., 37 Minn. 52, 33 N. W.
314.

Missouri.— Swearingen v. Missouri, etc., R.
Co., 64 M". 73; Lloyd v. Pacific R. Co., 49
Mo. 199; McGuire v. St. Louis, etc., R. Co.,

113 Mo. App. 79, 87 S. W. 564; Crenshaw v.

St. Louis, etc., R. Co., 54 Mo. App. 233.

Ohio.— Pierce v. Andrews, 13 Ohio Cir. Ct.

513, 7 Ohio Cir. Dec. 105.

Oregon.— Wilmot I'. Oregon R. Co., 48
Oreg. 494, 87 Pac. 528, 7 L. R. A. N. S. 202;
Fisk V. Northern Pac. R. Co., 19 Oreg. 163,

23 Pac. 898; Moses v. Southern Pac. R. Co.,

18 Oreg. 385, 23 Pac. 498, 8 L. R. A.
135.

Texas.— International, etc., R. Co. r. Dun-
ham, 68 Tex. 231, 4 S. W. 472, 2 Am. St.

Rep. 484; Gulf, etc., R. Co. v. Ogg, 8 Tex.
Civ. App. 285, 28 S. W. 347; Swanson v.

Melton, (App. 1891) 17 S. W. 1088.
England.— Roberts v. Great Western R.

Co., 4 C. B. N. S. 506, 4 Jur. N. S. 1240, 27
L. J. C. P. 266, 93 B. C. L. 506.

See 41 Cent. Dig. tit. " Railroads," § 1439.
Depot grounds have been defined as fol-

lows :
" The grounds necessary or useful and

used for the purposes of the freight and pas-
senger business of the road, which includes
all the business in which the public are in-

terested." Plunkett V. Minneapolis, etc., R.
Co., 79 Wis. 222, 225, 48 N. W. 519. "A
depot is a place where passengers get on and
off the cars, and where goods are loaded and
unloaded; and all grounds necessary or con-
venient and actually used for these purposes
are included in depot grounds." Fowler v.

Farmers' L. & T. Co., 21 Wis. 77, 79.

The number of passengers or amount of
freight received or delivered is not decisive
of the duty to fence, and the company is not
obliged to do so if the place is a station to
which tickets are sold and where freight and
passengers are received and discharged, al-

though so used only at certain seasons and
for a small portion of the year. Stewart v.

Pennsylvania Co., 2 Ind. App. 142, 28 N. E.
211, 50 Am. St. Eep. 231.

The fact that the station is not in an
incorporated town, village, or city Joes not
make it necessary that the station grounds
should be fenced. Louisville, etc., Consol. R.
Co. V. Scott, 34 111. Apn. 635. See also
Chicago, etc., E. Co. v. Blair, 75 111. App.
659.
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one jurisdictioii at least the statute expressly excepts depot grounds/'^ but in the

absence of such provision this exception will be implied from the necessities of

the case.'" At station grounds which may be left unfenced the company is not

obliged to build a fencfe, which incloses no part of the road, between the station

grounds and the land of an adjoining owner."

(b) Character of Place and Business Transacted. In order to constitute a

point upon a railroad a station within the application of the rule exempting rail-

road companies from the duty of fencing at stations, it is not necessary to have
a depot and station agent there, but the receipt and discharge of freight and
passengers and the maintenance of a platform are sufficient,'^ and so the excep-

tion has been held to apply to a mere flag station," notwithstanding the railroad

company did not have a building or keep an agent at such station.^" The exemp-
tion from the duty of fencing at depots and station grounds appUes also to

approaches to such grounds which could not be fenced without inconvenience

to the pubUc,^' such as switches, sidings, and platforms where freight or passen-

gers are received and discharged; ^^ grounds necessary for access by the pubUc
and convenience of shipment about an adjacent mill,^^ hay press,^* storage house,

or grain elevator;^" lots used for storing, loading, and unloading lumber;^" and
grounds in the immediate vicinity of the company's engine house or machine

15. Peters r. Stewart, 72 Wis. 133, 39
N. W. 380; Bennett v. Chicago, etc., E.. Co.,

19 Wis. 145.

16. Davis V. Burlington, etc., R. Co., 20
Iowa 549 ; Stewart v. Grand Rapids, etc., R.
Co., 147 Mich. 48, 110 N. W. 126; Lloyd v.

Pacific R. Co., 49 Mo. 199; Moses f. South-
ern Pao. R. Co., 18 Oreg. 385, 23 Pae. 498, 8
L. R. A. 135.

17. Smith V. Minneapolis, etc., R. Co., 37
Minn. 103, 33 N. W. 316.

18. McGuire v. St. Louis, etc., R. Co., 113
Mo. App. 79, 87 S. W. 564.
What is essential to constitute a given

place a station is a question depending largely
upon the facta of each case. It does not de-
pend upon an office and agent being main-
tained but rather upoi the business done, not
with two or three individuals or firms but
with the public, and whether trains stop
regularly or on signal to receive and dis-

charge passengers and freight, and whether
inducements are held out and accommodations
afl'orded to the public to enter into reciprocal
business relations. Aeord v. St. Louis South-
western R. Co., 113 Mo. App. 84, 87 S. W.
537.

Place not exempt as station.— Where a
railroad company kept in a pasture of thirty
sections across which its road ran a station
consisting of its section-house, stock-yards,
side-tracks, and switch-yard, used for ship-
ping cattle and other business, but without
an agent or depot, it was held not to be a
station (Southern Kansas R. Co. v. McKay,
(Tex. Civ. App. 1898) 47 S. W. 479); and
a point where passengers are permitted to
get on and off but from and to which no
tickets are sold and at which freight is some-
times thrown off but there is no agtnt to

take charge of it is not a station (Duncan v.

St. Louis, etc., R. Co., Ill Mo. App. 193, 85
S. W. 661).

19. Schneekloth v. Chicago, etc., R. Co.,

108 Mich. 1, 65 N. W. 663; Chicaso, etc., R.
Co. V. Sevoek, 72 Nebr. 793, 101 N. W. 981,

110 N. W. 639; Gulf, etc., R. Co. v. Wallace,
2 Tex. Civ. App. 270, 21 S. W. 973.

30. Schneekloth i'. Chicago, etc., R. Co.,

108 Mich. 1, 65 N. W. 663. Contra, Hurt v.

St. Paul, etc., R. Co., 39 Minn. 485, 40 N. W.
613; Anderson v. Stewart, 76 Wis. 43, 44
N. W. 1091.

21. Chicago, etc., R. Co. v. Hans, 111 111.

114; Chicago, etc., R. Co. v. Campbell, 47
Mich. 265, 11 N. W. 152.

22. Terre Haute, etc., R. Co. v. Grissom,
60 111. App. 114; Cleveland, etc., R. Co. 'V.

Myers, 43 111. App. 251; Cleveland, etc., R.
Co. V. Abney, 43 111. App. 92; Bechdolt v.

Grand Rapids, etc., R. Co., 113 Ind. 343,
15 N. E. 686; Indiana, etc., R. Co. v. Sawyer,
109 Ind. 342, 10 N. E. 105; Indiana, etc., R.
Co. V. Quick, 109 Ind. 295, 9 N. E. 788, 925;
Wabash, etc., R. Co. v. Nice, 99 Ind. 152;
Ohio, etc., R. Co. v. Rowland, 50 Ind. 349;
Indianapolis, etc., R. Co. v. Christy, 43 Ind.
143; Jeffersonville, etc., R. Co. v. Beatty, 36
Ind. 15; Cornell v. Manistee, etc., R. Co., 117
Mich. 238, 75 N. W. 472; Hyatt v. New York,
etc., R. Co., 64 Hun (N.Y.) 542, 19 N. Y.
Suppl. 461.
A side-track used for loading a single com-

modity and only occasionally used and not
located at a station or depot is not within
the application of the exception. Jaeger v.

Chicago, etc., R. Co., 75 Wis. 130, 43 N. W.
732.

23. Wabash, etc.; R. Co. v. Nice, 99 Ind.

152; Ohio, etc., R. Co. v. Rowland, 50 Ind.

349; Pittsburgh, etc., R. Co. v. Bowyer, 45
Ind. 496; Indianapolis, etc., R. Co. v. Kin-
ney, 8 Ind. 402; Dolan v. Newburgh, etc., R.
Co., 120 N. Y. 571, 24 N. E. 824.

24. Ohio, etc., R. Co. v. Rowland, 50 Ind.

349.

25. Wabash, etc., R. Co. v. Nice, 99 Ind.
152.

26. Ohio, etc., R. Co. v. Rowland, 50 Ind.

349; Jeffersonville, etc., R. Co. v. Beatty, 36
Ind. 15; Hyatt v. New York, etc., R. Co., 64
Hun (N.Y.) 542, 19 N. Y. Suppl. 461.

[X, H, 4, b, (HI), (B)]
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shops,^^ or its coal or wood yards; ^* or tracks where ears are stored and inspected.^*

The exception also applies to such switches and switch limits as the pubhe con-

venience and proper handling of trains require to be left unfenced,™ but no further

than is necessary for such purposes,^' although it is ordinarily held that no fence

need be constructed within the switch Umits where to make the fence effective

would also require the construction of cattle-guards which would endanger the

lives of the company's employees.^^

(c) Bxtent and. Limits of Grounds. It is not necessary that a railroad company
should make any formal separation or dedication of its station grounds or put up
notices as to their limits; ^ nor, on the other hand, can the company, by pur-

chasing or appropriating any particular amount of ground, acquire the right to

leave unfenced any more than may be necessary for the purposes of the public

and the business there transacted.** The exemption from the duty of fencing

extends to whatever limits the pubUc necessities and convenience and the proper

conduct of the business there transacted require; ^" but this necessity is also the

27. Indianapolis, etc., R. Co. v. Oeatel, 20
Ind. 231.

28. Ohio, etc., R. Co. r. Rowland, 50 Ind.

349; Jeffersonville, etc., R. Co. f. Beatty, 36
Ind. 15; Grondin v. Duluth, etc., R. Co., 100
Micli. 598, 59 N. W. 229.

29. Bird v. Michigan Cent. R. Co., 145
Mich. 706, 108 N. W. 1100.

30^ Illinois.— Cleveland, etc., R. Co. ».

Roper, 47 111. App. 320; Cleveland, etc., R.
Co. v. Myers, 43 111. App. 251.

Indiana.— Evansvilla, etc., R. Co. v. Willis,

93 Ind. 507.

Michigan.— McDonald v. Minneapolis, etc.,

R. Co., 113 Mich. 484, 71 N. W. 859; Grondin
r. Duluth, etc., R. Co., 100 Mich. 598, 59
isr. W. 229.

Missouri.— Pearson r. Chicago, etc., R. Co.,

33 Mo. App. 543.

Texas.— Swanson v. Melton, ( Civ. App.
1891) 17 S. W. 1088.

See 41 Cent. Dig. tit. " Railroads," § 1441.
31. Toledo, etc., R. Co. v. FrankUn, 159

III. 99, 42 N. E. 319 [affirming 53 111. App.
632] ; Tolfido, etc., R. Co. v. Fly, 8 Ind. App.
602, 36 N". E. 215; Jeffersonville, etc., R. Co.

V. Peters, 1 Ind. App. 69, 27 N. E. 299;
Morris v. St. Louis, etc., R. Co., 58 Mo. 78;
Smith r. St. Louis, etc., R. Co., Ill Mo. App.
410, 85 S. W. 972; Vanderworker v. Missouri
Pac. R. Co., 51 Mo. App. 166; Chouteau v.

Hannibal, etc., R. Co., 28 Mo. App. 556;
Johnson v. Chicago, etc., R. Co., 27 Mo. App.
379. Com.pare Gujf, etc., R. Co. v. Ogg, 8

Tex. Civ. App. 285, 28 S. W. 347.

The mere cxisteiice of a switch does not
necessarily make it impracticable to fence and
the company is not relieved from fencing

except as to such switch grounds as are neces-

sary to remain open for the use of the public

and the necessary transaction of business at

the station (Vanderworker i'. Missouri Pac.

R. Co., 51 Mo. App. 166) ; or in other words
places within the switch limits as elsewhere

cannot be left unfenced unless they fall

within some of the exceptions to the general

rule requiring the road to be fenced (Jeffer-

sonville, etc, R. Co. V. Petersi 1 Ind. App. 69,

27 N". E. 299).
A switch used for gtoiing cars tmrl main-

tained only for the convenience of the rail-

[X, H, 4, b, (ill), (b)}

road company must he fenced. Choteau v.

Hannibal, etc., R. Co., 28 Mo. App. 556; Rus-
sell V. Hannibal, etc., R. Co., 26 Mo. App.
368.

A switch maintained only for the accom-
modation of a mill, mine, or quarry at a
point on the line of road does not make such
place a station or relieve the company from
the duty of fencing, although trains may
sometimes atop and receive or discharge pas-

sengers at such points. Foster v. Kansas
City Southern R. Co., 112 Mo. App. 67, 87
S. W. 57.

32. Evansville, etc., R. Co. v. Willis, 93
Ind. 507; Pennsylvania Co. v. Lindley, 2 Ind.

App. Ill, 28 N. E. 106; Sehafer t. St. Louis,

etc., R. Co., 65 Mo. App. 201; Wright r.

Atchison, etc., R. Co., 56 Mo. App. 367;
Chicago, etc., R. Co. i-. Sevcek, 72 Nebr. 793,

101 N. W. 981, 110 N. W. 639; Chicago, etc.,

R. Co. t. Hogan, 30 Nebr. 686, 46 N. W.
1015; Gulf, etc., R. Co. v. Blankenbeckler, 13

Tex. Civ. App. 249, 35 S. W. 331. But see

Nelson v. Northern R. Co., 52 Minn. 276, 53
N. W. 1129.
Where a switch is crossed by a public

road so that the entire switch cannot be
fenced and the construction of wing fences
and cattle-guards would endanger lie lives

of the employees engaged in switching and
operating the trains, the company need not
fence any part of the switch. Wright v.

Atchison, etc., R. Co., 56 Mo. App. 367.
33. Grondin, r. Duluth, etc., R. Co., 100

Mich. 598, 59 N. W. 229.

34. Cox v. Minneapolis, etc., R. Co, 41
Minn. 101, 42 N. W. 924; Fowler v. Farmers'
L. & T. Co., 21 Wis. 73. Compare McGrath
V. Detroit, etc., R. Co., 57 Mich. 555, 24 N. W.
854.

35. Illinois.— Terre Haute, etc., R. Co. v.

Bowles, 16 111. App. 261.
Michigan.— Grondin i\ Duluth, etc., R. Co.,

100 Mich. 598, 59 N. W. 229.
Minnesota.— Smith v. Minneapolis, etc., E.

Co., 37 Minn. 103, 33 N. W. 316.
'Nchrasha.— Chicago, etc., R. Co. v. Sevcek,

72 Nebr. 793. 101 N. W. 981, 110 N. W. 639.
Oregon.— Wilmot b. Oregon R. Co., 4S

Oreg. 494, 87 Pac. 523, 7 L.R. A. N. S. 202.
See 41 Cent. Dig. tit. " Railroads," § 1442.
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limit of the exception,*' and is not affected by the mere convenience of the com-

pany.^^ So if a greater amount of ground than necessary is left unfenced and

animals are injured thereon, the company will be liable,'* notwithstanding such

grounds were in fact used by the railroad company.'"

(d) Cattle-Guards. The same principle that excuses a railroad company from

fencing at stations and depot grounds apphes to the maintenance of cattle-guards."

So it is not necessary to construct cattle-guards where a street or highway crosses

the track within such grounds," where they would inconvenience the pubhc in

reaching the station or transacting business with the railroad company,^ or where

they would endanger the lives of the company's employees engaged in switching,

coupUng, or operating its trains; ^ but the company must maintain cattle-guards

36. Atchison, etc., R. Co. v. Shaft, 33 Kan.
521, 6 Pac. 908; Kobe v. Northern Pac. R.
Co., 36 Minn. 518, 32 N. W. 783; Morris v.

St. Louis, etc., R. Co., 58 Mo. 78; Acord v.

St. Louis Southwestern R. Co., 113 Mo. App.
84, 87 S. W. 537.

It is not left to the arbitrary judgment of

a railroad company as to how much ground
is necessary for the use of. the public and the

transaction of the business at the station.

Vanderworker v. Missouri Pac. E. Co., 51

Mo. App. 166; Johnson v. Chicago, etc., E.
Co., 27 Mo. App. 379.

37. Wabash R. Co. v. Howard, 57 111. App.
66; Prickett v. Atchison, etc., R. Co., 33 Kan.
748, 7 Pac. 611; Atchison, etc., R. Co. v.

Shaft, 33 Kan. 521, 6 Pac. 908.

The theory of exemption from the statutes
requiring fences has always been founded
upon the relation of the company to the pub-
lic and not upon any other consideration.

Peyton v. Chicago, etc., R. Co., 70 Iowa 522,

30 N. W. 877.

38- Illinois.— Wabash R. Co. v. Howard,
57 111. App. 66 ; Toledo, etc., R. Co. v. Frank-
lin, 53 111. App. 632; Iowa Cent. K. Co. v.

Gushee, 49 lU. App. 609.

loKu.— Peyton v. Chicago, etc., E. Co., 70
Iowa 522, 30 N. W. 877.

Kansas.— Prick«tt v. Atchison, etc., R. Co.,

33 Kan. 748, 7 Pac. 611; Atchison, etc., R.
Co. V. Shaft, 33 Kan. 521, 6 Pac. 908; Chi-

cago, etc., R. Co. ;;. Green, 4 Kan. App. 133,

46 Pac. 200.
Mimnesota.—^Moser v. St. Paul, etc., R. Co.,

42 Minn. 480, 44 N. W. 530; Cox v. Min-
neapolis, etc., E. Co., 41 Minn. 101, 42 N. W.
924.

Missouri.— Downey v. Mississippi Eiver,

etc., E. Co., 94 Mo. App. 137, 67 S. W. 945;
Ellis V. Mississippi River, etc., R. Co., S9 Mo.
App. 241; Vanderworker v. Missouri Pac. E.
Co., 51 Mo. App. 166.

ffeftrasfco.—tfnion Pac. E. Co. v. Knowlton,
43 Nebr. 751, 62 N. W. 203.

'New York.—Dixon ii. New York Cent, ebc.,

E. Co., 4 N. Y. Snppl. 296,
rcawsB.— Texas, etc., R. Co. v. Billingsley,

(Civ. App. 1896) 37 S- W. 27.

Wisconsin,.— Plunkett i'. Minneapolis, etc.,

R. Co., 79 Wis. 222, 48 N. W. 519.

See 41 Cent. Dig. tit. " Railroads," § 1442.

Only so much as is reasonably necessary

for the transaction of the buaimess at the

depot should be left open. Vanderworker v.

Missouri Pac. R. Co., 51 Mo. App. 166.

Where a hotel is located near a depot the

fact that an open space between the hotel

and the depot, which is not properly a part
of the depot grounds, is sometimes used
by passengers in going to and from the hotel

is not sufficient to relieve the company from
the duty to fence it. Dixon v. New York
Cent. R. Co., 4 N. Y. Suppl. 296.
Where it is fairly debatable under the evi-

dence whether it was necessary for the rail-

road company to leave unfenced a part of its

road near a depot in a town to avoid danger
to its employees and for the safe and con-

venient transaction of its business with the
public, it cannot be held as a matter of law
that the company is relieved from its obliga-

tion to fence that part of the road. Bran-
denburg i:. St. Louis, etc., R. Co., 44 Mo.
App. 224.

39. Atchison, etc., R. Co. v. Shaft, 33 Kan.
521, 6 Pac. 908.

40. Robertson v. Atlantic, etc., E. Co., 64
Mo. 412.

41. Stern v. Michigan Cent. R. Co., 76
Mich. 591, 43 N. W. 587.

42. Robertson v. Atlantic, etc., E. Co., 64
Mo. 412.

43. Lake Erie, etc., E. Co. v. Kneadle, 94
Ind. 454; Pennsylvania Co. v. Lindley, 2 Ind.
App. Ill, 28 N. E. 106; Gilpin ij. Missouri,
etc., E. Co., (Mo. App. 1903) 77 S. W. 118;
Hurd V. Chappell, 91 Mo. App. 317; Jennings
V. St. Joseph R. Co., 37 Mo. App. 651.

Public policy requires in consideration of
the safety to life and limb of employees who
are compelled to pass over the tracks on foot
in coupling cars, turning switches, and other
duties, both in the daytime and at night,
and often in the most hurried manner, that
there shall be no pitfalls or cattle-guards
on the tracks or grounds over which they are
required to pass in the performance of their
duties. Gulf, etc., R. Co. v. Blankenbecker,
13 Tex. Civ. App. 249, 35 S. W. 331.

If the cattle-guards are located as near as
possible to the head of the switch without
endangering the lives of the company's em-
ployees the company will not be liable. Grant
V. Atchison, etc., R. Co., 56 Mo. App. 65;
Pearson v. Chicago, etc., R. Co., 33 Mo. App.
543.

But if the company creates the necessity
for a cattle-guard at <i, particular place by
failing to fence at some other place where it

should have done so, it must meet the neces-
sity at its own risk of the danger to its

[X, H, 4, b, (ill), (D)]
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where the station grounds end and the duty of fencing begins," and along its

side-tracks or switches where the considerations of safety and public convenience

do not apply/= mere inconvenience to the company being insufficient to excuse

the omission.*'

(iv) Improved, Inclosed, Unimproved, .and Uninclosed Lands.
Where the statute merely requires in general terms that railroad companies must
fence their tracks, they must fence along their tracks where the road passes through
inclosed as well as uninclosed land.*' In some cases the statutes expressly require

railroad companies to fence where the road passes through " enclosed or improved
and," *« "lands owned and settled or occupied by private owners,"*" "private

property or enclosed land in the actual possession of another," ^^ or through,

along, or adjoining "inclosed or cultivated fields, or uninclosed prairie lands." ^'

The provision of the Missouri statute as to inclosed lands appUes to timber lands

if inclosed as well as other inclosed lands, ^^ and under the provision as to unin-

closed lands the company is hable for failure to fence without proof of negligence

employees. Toledo, etc., E. Co. v. Thompson,
48 III. App. 36.
44. Illinois.— Terre Haute, etc., R. Co. v.

McCullough, 65 111. App. 444.
Michigan.— Stewart v. Grand Kapids, etc.,

R. Co., 147 Mich. 48, 110 N. W. 126; Fuller
V. Lake Shore, etc., R. Co., 108 Mich. 690,
66 N. W. 593.

Minnesota.— Kobe v. Northern Pac. R. Co.,

36 Minn. 518, 32 N. W. 783.
Ohio.— Railroad Co. v. Newbrander, 40

Ohio St. 15; Norfolk, etc., R. Co. !'. Vallery,

27 Ohio Cir. Ct. 658.
Tennessee.—Nashville, etc., R. Co. v. Hughes,

94 Tenn. 450, 29 S, W. 723.

See 41 Cent. Dig. tit. " Railroads," § 1440.
45. Railroad Co. v. Newbrander, 40 Ohio

St. 15.

46. Bradley v. BuiTalo, etc., R. Co., 34
N. Y. 427.

47. Louisville, etc., R. Co. v. Patton, 104
Tenn. 40, 54 S. W. 984.

48. Osborne v. Canadian Pac. R. Co., 87
Me. 303, 32 Atl. 902.

" Improved " is not a technical word hav-
ing a precise legal meaning but may mean
land that is occupied. As generally under-
stood " improved land " is that which is occu-
pied or made better by care or cultivation or
which is employed for advantage. The stat-

ute requiring railroads to be fenced where
they run through such lands applies to land
constituting part of a village lot appurtenant
to a dwelling-house and barn, although no
part of it is cultivated (Osborne v. Canadian
Pac. R. Co., 87 Me. 303, 32 Atl. 902), and to

land used partly as a mill yard and which
is also mowed and occasionally used for graz-

ing (Wilder v. Maine Cent. R. Co., 65 Me.
332, 20 Am. Rep. 698).

Lands neither improved nor inclosed, such
as lands constituting uninclosed commons,
are not within the application of the stat-

ute. Perkins v. Eastern R. Co., 29 Me. 307,

50 Am. Deo. 589.

The Virginia statute formerly required

fencing where the road passes "through all

enclosed lands or lots," but was amended in

1898 by striking out the words quoted, and
the requirement now applies to all places

except public crossings, depot grounds, etc.,

[X, H, 4, b, (III), (d)]

which are expressly excepted by a subsequent
section of the statute Sanger v. Chesapeake,

etc., R. Co., 102 Va. 86, 45 S. E. 750.

In Kentucky the duty of a railroad com-
pany under the statute of 1903 to construct

a fence half the distance of the division line

between the right of way and the land of an
adjoining owner, when the landowner has
constructed a fence for the other half, is

limited by sections 1791, 1792, 1795, 1784,

so that the land must be improved, or

if unimproved, must be inclosed on the other

three sides, and the company must be notified

in writing to construct its fence. Parrish v.

Louisville, etc., R. Co., 104 S. W. 690, 31
Ky. L. Rep. 1020, 78 S. W. 186, 25 Ky. L.

Rep. 1524.
49. Stimpson v. Union Pac. R. Co., 9 Utah

123, 33 Pac. 369, holding that the statute

applies so as to render the company liable

where the land in the vicinity of where the
accident occurred was settled upon and occu-

pied by farmers, although in the immediate
vicinity it was not under actual cultivation

but formed a part of tracts which were under
cultivation.

50. Johnson r. Oregon Short Line R. Co.,

7 Ida. 355, 63 Pac. 112, 53 L. R. A. 744, hold-

ing that a homestead entry after it is entered
is private property within the meaning of

the statute.

It is not necessary that the private prop-
erty should be fenced by the owner thereof

in order to make it the duty of the railroad
company to fence its tracks where the rail-

road passes through or along such land.

Patrie !'. Oregon Short Line R. Co., 6 Ida.

448, 56 Pac. 82.

51. Cary v. St. Louis, etc., R. Co., 60 Mo.
209; Tiarks v. St. Louis, etc., R. Co., 58
Mo. 45.

The fact that an adjoining owner fails to
fence up to his line does not affect the duty
of the railroad company to fence its road
where it passes through uninclosed prairie
lands. Hamilton i'. Missouri Pac. R. Co., 87
Mo. 85.

53. Sparr v. St. Louis, etc., R. Co., 57 Mo.
152; Saunders v. St. Louis, etc., R. Co., 57
Mo. 117; Slattery v. St. Louis, etc., R. Co.,

55 Mo. 362.



RAILROADS [38 CycJ 1195

if the injury was on land uninclosed and also prairie land; ^' but the provision

does not apply to any uninclosea land except prairie land/* and uninclosed timber

land from which the timber has been cleared off is not prairie land within the

application of the statute.^^ Lands, in order to be " inclosed," need not be inclosed

by lawful fences.^,' Under some of the statutes it is only where the adjoining

lands have been inclosed upon the other three sides that the railroad company
is required to complete the inclosure by fencing along its right of way.^'

(v) HiOHWA YS — (a) In General. A railroad company is not required to

fence its road where it crosses a pubUc highway,^* whether a public highway
de facto or de jure,^^ or to construct gates or other obstructions at such crossings

to prevent animals from going upon the crossing; "'' but the exception does not

apply to private ways." Where the crossing is a pubUc highway and not required

to be fenced the company must, in order to prevent animals from passing from the

highway along the railroad track, construct and maintain suitable cattle-guards

and wing fences,"^ which must be located at the point of intersection and as near

as practicable to the highway,*' otherwise they add to rather than diminish the

53. Shelton v. St. Louis, etc., R. Co., 60
Mo. 412.

54. Gary v. St. Louis, etc., R. Co., GO Mo.
209.

55. Sellable i;. Hannibal, etc., R. Co., 60
Mo. 91; Buxton v. St. Louis, etc., R. Co., 58
Mo. 55; Tiarks v. St. Louis, etc., R. Co., 58
Mo. 45.

56. Biggerstaff v. St. Louis, etc., E, Co.,

60 Mo. 567; Kimball v. Carter, 95 Va. 77, 27
S. E. 823, 38 L. R. A. 570.

57. McCook V. Bryan, 4 Okla. 488, 40 Pac.
506; Crary v. Louisville, etc., R. Co., 18
S. D. 237, 100 N. W. IS.

Under the Kentucky statutes if the lands
are unimproved the railroad company is not
required to fence along its track unless the
adjoining landowner has inclosed his lands
on the other three sides. Parrish v. Loui^-
ville, etc., R. Co., 104 S. W. 690, 31 Ky. L.
Rep. 1020, 78 S. W. 186, 25 Ky. L. Rep. 1524.
In Canada the statute provides that " when-

ever the railway passes through any locality

in which the lands on either side of the rail-

way are not improved or settled, and in-

closed, the company shall not be required to
erect and maintain such fences, gates and
cattle-guards unless the Board otherwise or-

ders or directs." Phair v. Canadian Northern
E. Co., 5 Can. R. Cas. 334, 6 Ont. Wkly. Rep.
137, holding that the statute means that the
lands must not only be either improved or
settled but if either must also be inclosed.

58. Illinois.— Chicago, etc., R. Co. v. Mc-
Morrow, 67 111. 218; Terre Haute, etc., R.
Co. t'. Tuterwiler, 16 111. App. 197.

Indiana.— Becholdt !•. Grand Rapids, etc.,

E. Co., 113 Ind. 343, 15 N. E. 686; Louisville,

etc., R. Co. (. Hurst, 98 Ind. 330; Croy v.

Louisville, etc., R. Co , 97 Ind. 126.

loim.— Soward v. Chicago, etc., R. Co., 30
Iowa 551.
Kansas.— Atchison, etc., R. Co. v. Griflls,

28 Kan. 539.
Missouri.— Luekie v. Chicago, etc., R. Co.,

76 Mo. 639; Sikes v. St. Louis, etc., R. Co.,

127 Mo. App. 326, 105 S. W. 700; Smith v.

St. Louis, etc., R. Co., 125 Mo. App. 15, 102
S. W. 593.

Texas.— Texas, etc., R. Co. v. Glenn, 8 Tex.

Civ. App. 301, 30 S. W. 845; Galveston etc.,

R. Co. V. O'Neal, (Civ. App. 1890) 16 S. W.
637.

See 41 Cent. Dig. tit. "Railroads," § 1445.

59. See infra, X, H, 4, b, (v), (b).

60. Martin v. New York Cent., etc., R. Co.,

20 Misc. (N. \.) 363, 45 N. Y. Suppl. 925.

But see McDowell v. Great Western R. Co.,

6 U. C. C. P. 180; Parnell v. Great Western
R. Co., 4 U. C. C. P. 517.

61. Terre Haute, etc., R. Co. v. Elam, 20
111. App. 603.

Private crossings, gates, and bars see in-

fra, X, H, 5.

63. Cleveland, etc., R. Co. v. Green, 65
111. App. 414; Evansville, etc., R. Co. v. Bar-
bee, 74 Ind. 169; Pittsburgh, etc., R. Co. v.

Ehrhart, 36 Ind. 118; Louisville, etc., R. Co.
V. McAfee, 15 Ind. App. 442, 43 N. E. 36;
Ohio, etc., E. Co. v. Neady, 5 Ind. App. 328,
32 N. E. 213, (App. 1891) 28 N. E. 212;
International, etc., R. Co. v. Searight 8 Tex.
Civ. App. 593, 28 S. W. 39.

If the highway was not legally established
across its tracks the company will not be
liable for stock injured because of its failure

to maintain cattle-guards at such place.

Hunter v. Chicago, etc., R. Co., 99 Wis. 613,
75 N. W. 977.

63. Jeffersonville, etc., R. Co. v. Morgan,
38 Ind. 190; Parker v. Lake Shore, etc., R.
Co., 93 Mich. 607, 53 N. W. 834.
At an oblique crossing where the railroad

and highway form an acute angle, it is not
sufficient to fence along the right of way to
where it first intersects the highway and
place a cattle-guard opposite this point, thus
leaving a part of +he track on either side of
the highway unprotected, but in such cases
the company must fence along the line of the
highway to where it intersects the track and
construct the cattle-guards at this point.
Andre v. Chicago, etc., R. Co., 30 Iowa 107.

See also Peoria, etc., R. Co. v. Shelly, 25 111.

App. 141.

A highway acquired by user only extends
no further than it has been used, and if the
railroad company constructs its cattle-guards
and wing fences on the assumption that it

occupies the wider apace prescribed for high-

[X, H, 4, b, (V), (A)]
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danger, *" and if located unnecessarily distant from the highway the company
will be liable for animals injured upon the intervening space."^ If, however, an
animal goes upon the track at the crossing and is injured upon the crossing itself,

the absence of fences or cattle-guards cannot affect the case and will not render

the company Uable.°°

(b) Character and Establishment of Highway. The rule that railroad com-
panies are not required to fence their roads at pubUc crossings apphes to highways
de facto as well as to highways de jure.^'' So if a crossing is used and traveled

by the public generally as a highway the company need not fence at the crossing,

although it is not a regularly laid out and established highway,^* and not worked
or improved by the county, "^ or the route traveled is outside of the survey or line

of the highway as estabUshed by the county authorities; '" nor, on the other hand,

need the raUroad company maintain fences where the road crosses a strip of land

which has been legally dedicated to the pubUc as a highway, although it has not

been reduced to actual use by the public; '" but wherever the crossing is such

that it is not required to be fenced the company must construct cattle-guards to

prevent animals from passing from the intersecting highway on either side along

the tracks,'^ and whenever a crossing is abandoned and ceases to be a public

highway the company must then construct fences at that point. '^

(c) Highways Parallel With Railroad. The fact that a railroad right of way

ways regularly establislied pursuant to stat-

ute, it will be liable for animals injured upon
the intervening space between the highway
and cattle-guard. Coleman t. Flint, etc., R.
Co., 64 Mich. 160, 31 ». W. 47.

64. Jeffersonville, etc., R. Co. v. Morgan,
38 Ind. 190; Parker r. Lake Shore, etc., R.
Co., 93 Mich. 607, 53 N. W. 834.

65. Ft. Wayne, etc., R. Co. v. Herbold, 99
Ind. 91 ; Louisville, etc., R. Co. v. Porter, 97
Ind. 267; Evansville, etc., R. Co. v. Barbee,
74 Ind. 169; Indianapolis, etc., R. Co. v.

Bonnell, 42 Ind. 539; Jeffersonville, etc., R.
Co. V. Morgan, 38 Ind. 190; Sarver v. Chicago,
etc., R. Co., 104 Iowa 59, 73 N. W. 498;
Mundhenk r. Central Iowa R. Co., 57 Iowa
718, 11 N. W. 656; Andre r. Chicago, etc., R.
Co., 30 Iowa 107 ; Parker t. Lake Shore, etc.,

R. Co., 93 Mich. 607, 53 N. W. 834.
66. ilobile, etc., R. Co. v. Moore, 34 111.

App. 519.

67. Soward v. Chicago, etc., R. Co., 33
Iowa 386; Atchison, etc., R. Co. v. Griifis, 28
Kan. 539; Luckie i\ Chicago, etc., R. Co., 76
Mo. 639; Sikes v. St. Louis, etc., R. Co., 127
Mo. App. 326, 105 S. W. 700 ; Dow v. Kansas
City Southern R. Co., 116 Mo. App. 555, 92
S. W. 744; Jackson v. Kansas City, etc., R.
Co., 66 Mo. App. 506; Giltz t'. St. Louis
Southwestern R. Co., 65 Mo. App. 445; Rob-
erts V. Quincy, etc., R. Co., 43 Mo. App. 287;
Brown v. Kansas City, etc., R. Co., 20 Mo.
App. 427; Chicago, etc., R. Co. v. Dowhower,
74 Nebr. 600, 104 N. W. 1070.

A road used and traveled for over ten years
by the public is a public highway, and a rail-

road company is not required to fence at the
crossings of such a road. Dow v. Kansas
City Southern R. Co., 116 Mo. App. 555,

92 "S. W. 744.
68. Missouri Pac. R. Co. v. Kocher, 46

Kan. 272, 26 Pac. 731; Atchison, etc., R. Co.
('. Griffis, 28 Kan. 530: Berry v. St. Louis,

etc., R. Co., 124 Mo. App. 436, 101 S. W. 714.

[X, H, 4, b, (v), (a)]

69. Sikes v. St. Louis, etc., R. Co., 127
Mo. App. 326, 105 S. \Y. 700; Carter v. Kan-
sas City, etc., R. Co., 69 Mo. App. 295;
Roberts v. Quincy, etc., R. Co., 43 Mo. App.
287.

" Private roads " which are by statute free

to be traveled by all persons as public roads
and are so termed by the statute merely to
distinguish them from public roads which are
maintained at public expense need not be
fenced by railroad companies where they in-

tersect the railroad. Walton v. St. Louis,
etc., R. Co., 67 Mo. 56.

70. Soward v. Chicago, etc., R. Co., 33
Iowa 386; Luckie v. Chicago, etc., R. Co., 76
Mo. 639.

71. Meyer r. North Missouri R. Co., 35
Mo. 352, holding that where land has been
legally dedicated by the owner as a street,

it becomes a public highway which the rail-

road company could not fence without unlaw-
fully interfering with the rights of the pub-
lic, and that it is not required to fence at the
crossing of such land, although the land is

not at the time in such condition that it

can be used as a street.

72. Louisville, etc., R. Co. v. Etzler, 3 Ind.
App. 562, 30 N. E. 32 ; Brown v. Kansas City,
etc., R. Co., 20 Mo. App. 427.

73. Louisville, etc., R. Co. r. Shanklin, 94
Ind. 297 ; Jeffersonville, etc., R. Co. v. O'Con-
nor, 37 Ind. 95.

What constitutes abandonment see, gen-
erally. Streets and Highways.

Non-user for two years without any re-
moval by competent authority will not de-
feat the right of the public to resume the use
of the crossing, and therefore does not im-
pose upon the railroad company any duty
to fence at such crossing. Indiana Cent. R.
Co. V. Gapen, 10 Ind. 292.

Where a railroad crosses an abandoned
canal on an embankment constructed in the
bed of the canal, it must be protected by
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runs parallel with and adjoining a public highway does not exempt the company
from its statutory duty to fence,'* but on the contrary rather increases the neces-

sity; '° nor does the fact that the right of way overlaps the highway affect this

duty if there is sufficient room for constructing a fence upon the right of way
between the highway and the tracks; '" but the company is not obhged to fence

if the location of the railroad with reference to the highway is such that a fence

cannot be constructed without obstructing the latter," unless the use of the

highway as such has been abandoned by the public.'* Where railroad companies
are not required by law to construct fences, it is not negligence for them not to

construct fences between their tracks and highways running parallel with and
in close proximity thereto."

(vi) Fences Already Constructed. It has been held that a railroad

company which fails to fence its tracks as required by law is liable for stock killed

upon the road, although a good and sufficient fence is maintained by the adjoining

landowner along the road; ™ but on the contrary it has been held that it is imma-
terial who constructs the fences so long as they are sufficient,*^ and that if an adjoin-

ing owner voluntarily constructs and maintains such a fence the company is not
Uable because it did not construct another fence along the same hne.*^ It will

still, however, be the duty of the company to see that the fence is kept in repair

and to restore it if removed by the owner, *^ and the company will be liable in the

fences. White Water Valley R. Co. v. Quick,
31 Ind. 127.

74. Evansville, etc., R. Co. v. Tipton, 101
Ind. 197; Indianapolis, etc., E. Co. v. Mc-
Kinney, 24 Ind. 283; Indianapolis, etc., R.
Co. V. Guard, 24 Ind. 222, 87 Am. Dec. 327;
Missouri Pac. R. Co. ^. Eckel, 49 Kan. 794,
31 Pao. 693; Morris v. Hannibal, etc., R. Co.,

79 Mo. 367 [distinguishing Walton v. SK
Louis, etc., R. Co., 67 Mo. 56] ; Rozzelle v.

Hannibal, etc., R. Co., 79 Mo. 349 ; Rutledge
V. Hannibal, etc., R. Co., 78 Mo. 286.
Where a railroad runs between two farms

which are fenced and xhe right of way there
forms a lane which the company permits to
be used as a public road, it is under duty to
fence the space between such road and its

tracks. Jones v. St. Louis Southwestern R.
Co., 65 Mo. App. 442.

In the absence of statute requiring fencing
it is not negligence for a railroad company
not to construct a fence where its road runs
through a cut or excavation parallel with a
highway, and the company is not liable for
injuries occasioned by an animal falling from
the highway into the cut. Collier v. Georgia
R. Co., 76 Ga. 611.

75. Indianapolis, etc., R. Co. v. McKinney,
24 Ind. 283 ; Robinson v. Chicago, etc., R. Co.,

57 Mo. 494.

This is for the reason that it is as much
the duty of the company to fence against
animals upon the highway as upon adjoining
lands (Evansville, etc., R. Co. K. Tipton, 101
Ind. 197) ; and that the requirement is also

in the nature of a police regulation to pro-

mote the safety of persons and property pass-

ing along the road (Robinson v. Chicago, etc.,

R. Co., 57 Mo. 494).
76. Evansville, etc., R. Co. v. Tipton, 101

Ind. 197; Louisville, etc:, R. Co. v. Shanldin,
94 Ind. 297; Wabash R. Co. !'. Forshee,

77 Ind. 158; Jeflfersonville, etc., R. Co. v.

Sweeney, 32 Ind. 430; Lake Erie, etc., R. Co.

V. Rooker, 13 Ind. App. 600, 41 N. E. 470;
Emmerson v. St. Louis, etc., R. Co., 35 Mo.
App. 621; Ft. Worth, etc., R. Co. v. Roberta,
29 Tex. Civ. App. 566, 69 S. W. 985; Gulf,
etc., R. Co. V. Cole, (Tex. Civ. App. 1896)
35 S. W. 525.

It is the road and not the right of way
which the law requires to be fenced and the
fact that the right of way encroaches upon
the highway does not affect the duty to fence
between the highway and the tracks. Em-
merson V. St. Louis, etc., R. Co., 35 Mo. App.
621.

Although the track occupies a part of the
public highway by permission of the high-
way authorities, the railroad company must
fence between its tracks and the remainder of
the highway which is used by the public.
Illinois Cent. R. Co. v. Trowbridge, 31 111.

App. 190.

77. Louisville, etc., R. Co. v. Hurst, 98
Ind. 330 ; Louisville, etc., R. Co. v. Francis,
58 Ind. 389.

*

78. Louisville, etc., R. Co. v. Shanklin, 94
Ind. 297; Louisville, etc., R. Co. v. White,
94 Ind. 257.
Where a railroad is located on the tow-

path of a canal which has been abandoned as
a thoroughfare, the company must fence be-

tween the track and the canal. White Water
Valley R. Co. p. Quick, 31 Ind. 127.

79. Coy V. Utica, etc., R. Co., 23 Barb.
(N. y. ) 643 [overruling Moshier v. Utica,
etc., R. Co., 8 Barb. (N. Y.) 427].

80. Norfolk, etc., R. Co. v. McGavock, 90
Va. 507, 18 S. E. 900. See also Wilson v.

Ontario, etc., R. Co., 12 U. C. Q. B. 463.

81. Hovorka r. Minneapolis, etc., R. Co.,

31 Minn. 221, 17 N. W. 376.

82. Hovorka r. Minneapolis, etc., R. Co.,

31 Minn. 221, 17 N. W. 376; Haxton v. Pitts-

burgh, etc., R. Co., 26 Ohio St. 214.

83. See Hovorka v. Minneapolis, etc., K.
Co., 31 Minn. 221, 17 N. W. 376.

[X, H. 4, b. (vi)j
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absence of any evidence as to the character and sufficiency of the fences main-
tained by the adjoining owners.** Where the road runs through a field or pasture

wiiich is fenced the company must still fence on each side of its right of way through

such field.
*^

(vii) Fences on Both Sides of Track. Ordinarily where railroads are

required to be fenced they must be fenced on both sides of the track; '° but if

from the character or use of the adjoining premises on one side the company is

not required to fence upon that side, it has been held that it need not fence upon
the opposite side.*^ A statute requiring railroad companies to fence "either or

both" sides of their property does not contemplate that the matter shall be optional

with the railroad company but means either or both sides as the circumstances

may demand.'*
(viii) Railroads Adjoining Lands of Company or Tracks of Other

Railroad. Where a railroad oompany owns land adjoining its road it must
fence between its own land and the track/* except where the statutes requiring

fences are construed as being for the benefit of adjoining owners only."" Where
two railroads run parallel with each other neither can rely upon the duty of the

other but each must see that its own road is properly fenced; "^ and where no
fence is constructed between the tracks the company upon whose road an animal

is injured cannot avoid Uability on the ground that the animal got upon its road

by crossing the unfenced tracks of the other road ;
^' but in such case the company

84. Louisville, etc., R. Co. v. White, 94
Ind. 257.

85. San Antonio, etc., R. Co. v. Peterson,
8 Tex. Civ. App. 367, 27 S. W. 969.

86. Tredway i;. Sioux City, etc., R. Co., 43
Iowa 527; Walther v. Pacific, etc., R. Co., 55
Mo. 271; Smith v. Eastern R. Co., 35 N. H.
356.

Under a statute requiring fencing where
the road passes " along or adjoining " lands
of a certain description, both sides of the
track must be fenced, although it adjoins
lands of the character mentioned only upon
one side. Walther v. Pacific R. Co., 55 Mo.
271.

87. Wabash, etc., R. Co. v. Nice, 99 Ind.

152; Indiana, etc., R. Co. v. Leak, 89 Ind.

596; Indianapolis, etc., R. Co. v. Warner, 35
Ind. 515; Chicago, etu , R. Co. v. Hogan, 27
Nebr. 801, 43 N. W. 1148. Contra, Cleve-
land, etc., R. Co. !:. Capoot, 69 111. App. 163.

The reason tor this ftile is that a fence
on only one side would increase rather than
diminish the danger to stock by permitting
an entrance from one aide and preventing any
escape from the other. Indiana, etc., R. Co.

V. Leak, 89 Ind. 596.

88. Walsh V. Virginia, etc., R. Co., 8 Nev.
110, holding, however, that the statute is for

the benefit of adjoininj^ owners only, and that
where a railroad runs between occupied lands
on one side and unoccupied and unclaimed
public land on the other, the company need
not fence on the side next to the unoccupied
public land.

89. Bellefontaine R. Co. v. Reed, 33 Ind.

476; Klock r. New York, etc., R. Co., 62
Hun (N. Y.) 291, 17 N. Y. Suppl. 120 [dis-

tinguishing Potter i'. New York, etc., R. Co.,

60 Hun (N.Y.) 313, 15 N. Y. Suppl. 12].

But see Chicago, etc., R. Co. v. Tice, 111 111.

App. 161, holding that where a railroad com-
pany owns a strip of land adjoining its right

[X, H, 4, b, (VI)]

of way, and this strip, together with the
right of way, is inclosed by a fence of such
character as the law requires, it is not neces-

sary that the company should maintain an-

other fence between this strip and the right

of way proper.
90. Cornwall v. Sullivan R. Co., 28 N. H.

161.

91. Shepard v. Buffalo, etc., R. Co., 35
N. Y. 641. See also Rozzelle v. Hannibal,
etc., R. Co., 79 Mo. 349.

92. Rozzelle v. Hannibal, etc., R. Co., 79
Mo. 349; Kelver r. New York, etc., B, Co.,

126 N. Y. 365, 27 N. E. 553 laffirming 12

N. Y. Suppl. 723] ; Shepard v. Buffalo, etc.,

R. Co., 35 N. Y. 641. Contra, Gallagher r.

New York, etc., R. Co., 57 Conn. 442, 18 Atl.

786, 5 L. R. A. 737.

The fact that the tracks are too close to-
gether to permit the construction of a fence
between them without endangering the safety
of passengers or railroad employees does not
relieve the liability of the company, since
having voluntarily located its tracks in this

manner it cannot set up its own voluntary
act as an excuse for neglecting a statutory
duty. Kelver r. New York, etc., R. Co., 126
N. Y. 365, 27 N. E. 553.

If the statute is only for the benefit of
adjoining landowners, ,ts some of the statutes
are construed to be (see supra, X, H, 4, a,

(vm)), a railroad company will not be lia-

ble for an animal injured upon its track
because of a failure to fence between its

track and the parallel track of another com-
pany, if the animal came upon the track
where it was injured by crossing the track of

the other railroad from lands beyond, since
by reason of the intervening track the owner
of the lands from which the animal came was
not an owner of lands adjoining the road
where it was injured. Douglass v. Grand
Trunk R. Co., 5 Ont. App. 585.
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over whose tracks the animal first entered will not be liable for the injury occurring

upon the other road." Where two railroads intersect and the companies are

required to fence their tracks, each company must construct cattle-guards and
wing fences at the crossing."*

c. Suffleieney, Defects, and Repairs— (i) Sufficiency— (a) Of Fences.

In some cases the statutes requiring fencing expressly prescribe the height and
character of the fence, "^ while others merely require that the fence shall be good
and sufficient,'" legal and sufficient," suitable,"' lawful,"" or suitable and sufficient

to prevent cattle, horses, sheep, and hogs from getting upon the railroad.^ It

h?« been held that a statute requiring a good and sufficient fence should be con-

strued as referring to the standard estabhshed by the general fence laws,^ but
it has also been held that a fence of this character may not be sufficient as a rail-

road fence; ^ and on the other hand that a railroad fence may in some places be
"suitable," although not of the character prescribed for adjoining proprietors

of improved land.* The fence need not be such as to constitute an impassable

barrier to all stock without regard to how breachy or vicious they may be,^ but
need only be such as is reasonably sufficient to prevent animals from going upon
the track; " but unless reasonably sufficient for this purpose the company will

be liable for animals injured in consequence.' A wire fence properly constructed

93. Frisoh v. Chicago Great Western R. Co.,

95 Minn. 398, 104 N. W. 228; Bear v. Chi-

cago, etc., R. Co., 141 Fed. 25, 72 C. C. A.
513.

94. Illinois Cent. R. Co. v. Davidson, 225
111. 618, 80 N. E. 250 [affirming 125 111. App.
420], holding that as neither company can
fence across the right of way of the other,

the general rule applies that cattle-guards

and wing fences must be constructed wher-
ever the duty of constructing lateral fences

begins and ends, and this, notwithstanding
the lateral fences of the two roads connect

and the necessity for wing fences and cattle-

guards on either road can only arise out of

neglect on the part of the other road to main-
tain proper lateral fences, since neither com-
pany can avoid liability on the ground of the

failure of the other to perform its legal

duties.

95. Moeckley v. Chicago, etc., R. Co., 92
Iowa 748, 61 N. W. 227.

In New York the statute of 1850 provided
that the fences should be " of the height and
strength of a division fence required by law "

(Leyden v. New York Cent., etc., R. Co., 55
Hun 114, 8 N. Y; Suppl. 187; Tallman v.

Syracuse, etc., R. Co., 4 Abb. Dec. 351, 4
Keyes 128) ; but the railroad law of 1890
provides that they shall be " of height and
strength sufficient to prevent cattle, horses,

sheep and hogs from going upon its road

"

(see Connolly v. Central Vermont R. Co., 4

N. Y. App. Div. 221, 38 N. Y. Suppl. 587

[affirmed in 158 N. Y. 675, 52 N. E. 1)24]).
Repairing fence— Iowa statute.—The Iowa

statute of 1888 expressly prescribing the

height and character of fences to be con-

structed by railroad companies " which have
not already erected a lawful fence," and pro-

viding that other companies when they re-

build or repair their fences shall build them
as provided by that act, applies only to such

repairs as constitute a virtual rebuilding of

a portion of the fence and which involve the

beight and structure of the fence and not to

the mere replacing of a defective board or
boards or nailing fast boards that have be-

come loose. Moeckley v. Chicago, etc., R.
Co., 92 Iowa 748, 61 N. W. 227.

96. Enright v. San Francisco, etc., R. Co.,

33 Cal. 230.

97. Cotton V. Wiscasset, etc., R. Co., 98
Me. 511, 57 Atl. 785, holding that a "legal
and sufficient " fence must be such as will

turn sheep as well as larger domestic animals.
98. Eames v. Salem, etc., R. Co., 98 Mass.

560, 96 Am. Dec. 676.

99. Russell v. Hannibal, etc., R. Co., 83
Mo. 507.

Under the Missouri statute a fence of posts

and planks four and one-half feet high is a
lawful fence. King v. Chicago, etc., R. Co.,

79 Mo. 328.

1. Chicago, etc., R. Co. v. Umphenour, 69

111. 198; Chicago, etc., R. Co. v. James, 26
Nebr. 188, 41 N. W. 992 ; Connolly v. Central
Vermont R. Co., 4 N. Y. App. Div. 221, 38
N. Y. Suppl. 587 [affirmed in 158 N. Y. 675,

57 N. B. 1124] ; Bessant v. Great Western R.
Co., 8 C. B. N. S. 368, 98 E. C. L. 368.

3. Enright v. San Francisco, etc., R. Co.,

33 Cal. 230.

3. Lee v. Minneapolis, etc., R. Co., 66 Iowa
131, 23 N. W. 299; Chicago, etc., R. Co. v.

James, 26 Nebr. 188, #1 N. W. 992.

4. Eames v. Salem, etc., R. Co., 98 Mass.
560, 96 Am. Dec. 676.

5. Shellabarger v. Chicago, etc., R. Co.,

66 Iowa 18, 23 N. W. 158; Dietrich v. Han-
nibal, etc., R. Co., 89 Mo. App. 36.

Where a horse runs away and in its fright

breaks through a fence which is suflScient for

turning stock under all ordinary circum-

stances and gets upon the track and is in-

jured, the railroad company will not be liable

in the absence of negligence. Chicago, etc.,

R. Co. V. Utley, 38 111. 410.

6. Shellabarger v. Chicago, etc., R. Co., 66
Iowa 18, 23 N. W. 158.

7. Chicago, etc., R. Co. v. Umphenour, 69
111. 198; Chicago, etc., R. Co. v. James, 26

IX, H, 4, e,(i) (A)]
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is sufScient; ^ but, although sufficient to turn stock, the fence must not be of such
a character as of itself to be a source of danger,^ and a barbed wire fence may-

or may not be a proper fence according to the circumstances.^" So also a steep

bluff, hedge, ditch, wall, or the like may constitute a lawful fence if of equal

security with a lawful fence as defined by statute; " but such natural obstructions

must be sufficient to serve the purposes of a fence, '^^ and must be properly con-

nected with the railroad fences where they begin and terminate." The fence

must not be so constructed as to form a cul de sac or trap into which animals are

liable to wander and become injured."
(b) Of Cattle-Guards. A railroad company will be hable for injuries to animals

due to a failure to construct cattle-guards reasonably sufficient to exclude ordi-

nary stock, 1^ or to maintain them in a proper state of repair," or where they are

located in the wrong place," or so constructed as to be a trap or snare for stock,^'

Nebr. 188, 41 N. W. 992; Leydeu v. New
York Cent., etc., R. Co., 55 Hun (N.Y.) 114,

8 N. Y. Suppl. 187; Bessant v. Great Western
R. Co., 8 C. B. N. S. 368, 98 E. C. L. 368.
The sufficiency of the fence is to he de-

termined by an examination of the fence it-

self and not by the previous conduct of ani-

mals which have been pastured on ground
which it in part incloses. Chicago, etc., R.
Co. V. Umphenour, 69 111. 198.

It is not sufficient that the fence is of the
required height unless its character and
strength is such as to turn stock. Colyer v.

Missouri Pae. R. Co., 93 Mo. App. 147.

Where a railroad passes over a culvert
through which water is backed by a, mill
pond so aa eflfeotually to prevent the escapn
of animals through the culvert, if tlie pond
is subsequently drawn off suitable barriers

must be constructed at the culvert to prevent
animals passing through it. Keliher v. Con-
necticut River R. Co., 107 Mass. 411.

8. Halverson v. Minneapolis, etc., R. Co.,

32 Minn. 88, 19 N. W. 392.

9. Louisville, etc., R. Co. v. Shelton, 43
111. App. 220; Gould v. Bangor, etc., R. Co.,

82 Me. 122, 19 Atl. 84; Rehler v. Western
New York R. Co., 8 N. Y. Suppl. 286.

10. Guilfoos V. New York Cent., etc., E.
Co., 69 Hun (N.Y.) 593, 23 N. Y. Suppl. 925
(holding that a barbed wire fence is not neces-

sarily dangerous or a nuisance per se, but
that it may or may not be such according to

the character and use of the lands inclosed)
;

Plath V. Grand Forks, etc., R. Co., 3 Can. R.
Caa. 331, 10 Brit. Col. 299 (holding that a
barbed wire fence, although without any
board on top, is not necessarily improper, the

test being whether the fence is dangerous to

ordinary stock under ordinary conditions) ;

Hillyard v. Grand Trunk R. Co., 8 Ont. 583
(holding that a barbed wire fence between a

railroad and an ordinary country highway is

not a nuisance).
In New York the statute of 1891, while

authorizing the use of wire fences, prohibits

the use of barbed wire, but the statute does

not apply to fences constructed before the

act took effect; nor is a fence made of Buck-
thorn wire, consisting of fiat iron twisted rib-

bons with teeth one and one-half inches apart

a barbed wire fence within the meaning of

the statute. Stisser v. New York Cent. R.

Co., 32 N. Y. App. Div. 98, 52 N. Y. Suppl.
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861. See also Stisser v. New York Cent., etc.,

R. Co., 19 N. Y. App. Div. 528, 46 N. Y.
Suppl. 1014.

11. Hilliard v. Chicago, etc., R. Co., 37

Iowa 442.
12. Toledo, etc., R. Co. v. Sweeney, 41

111. 226 ; Taylor v. Spokane Falls, etc., R. Co.,

32 Wash. 450, 73 Pac. 499.

Where the level of land is raised by natural

accretions so that the height of a stone abut-

ment formerly serving the purpose of a fence

is so decreased that it will not prevent ani-

mals from going upon the track, it ia the

duty of the railroad company to fence at

such place. Chicago, etc., R. Co. v. Hand,
113 111. App. 144.

13. Taylor v. Spokane Falls, etc., R. Co.,

32 Wash. 450, 73 Pac. 499.
14. Wabash R. Co. v. Crews, 65 111. App.

442.

15. Pennsylvania Co. r. Newby, 164 Ind.

109, 72 N. B. 1043; New York, etc., R. Co. v.

Zumbaugh, 17 Ind. App. 171, 46 N. E. 548;
Wabaah E. Co. i. Ferris, 6 Ind. App. 30, 32
N. E. 112; Campbell v. Iowa Cent. R. Co.,

124 Iowa 248, 99 N. W. 1061; Ham v. New-
burgh, etc., E. Co., 69 Hun (N.Y.) 137, 23
N. Y. Suppl. 197. See also Whitewater R.
Co. V. Bridgett, 94 Ind. 216.

In the absence of any statutory plan or
specification for cattle-guards they should
be constructed in such manner as an ordi-

narily prudent man would construct them
with a view to prevent injury to his stock
and at the same time to prevent the depreda-
tions of stock upon his inclosure. Horan v.

Taylor, etc., R. Co., 3 Tex. App. Civ. Cas.

§ 435.

The construction of a cattle-guard of the
kind in general use by first class railroads
is not a compliance with the statute, unless
it is in fact sufficient to turn stock. Pitts-

burgh, etc., R. Co. V. Newsom, 35 Ind. App.
299, 74 N. E. 21.

16. Pittsburgh, etc., R. Co. v. Eby, 55 Ind.

567 ; Miller v. Northern Pac. R. Co., 36 Minn.
296, 30 N. W. 892.

17. Ft. Wayne, etc., R. Co. v. Herbold, 99
Ind. 91 ; Louisville, etc., R. Co. v. Porter, 97
Ind. 267; Indianapolis, etc., R. Co. v. Bon-
nell, 42 Ind. 539.

Location with reference to highway see
supra, X, H, 4, b, (v^, (a).

18. Carrollton Short Line E. Co. v. Lip-
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or the adjacent fences do not extend up so as to prevent the passage of stock

between the fence and the cattle-guards." But cattle-guards to be sufficient need

not be so constructed as to constitute an impassable barrier so that under no
circumstances could an animal cross them,^" or so as to turn stock which are wild,

breachy, or in the habit of fence jumping,^* or when under fright or excitement/*

but need only be such as are reasonably sufficient to turn ordinary stock; ^^ and
if an animal goes upon the track by jumping over such a cattle-guard and is injured

the company will not be liable in the absence of negUgence.^*

(n) Defects and Repairs — (a) Duty to Repair. It has been held that

where there is no law requiring railroad companies to fence they will not be liable

for faiUng to maintain and repair fences which they may have voluntarily con-

structed/^ and that if there is a gap in such fence through which animals enter,

sey, 150 Ala. 570, 43 So. 836; Horan v. Tay-
lor, etc., R. Co., 3 Tex. App. Civ. Cas. § 435,
where the court said :

" The cattle-guard must
be so constructed as not to be a trap or snare
to stock. It should be so constructed as that
stock could easily see the danger of attempt-
ing to cross it, so that under ordinary cir-

cumstances an animal would not undertake
to cross it."

A bridge used as a cattle-guard, consist-

ing of stringers on which are laid sawed cross
ties seven inches wide on top and six inohes
apart, would be more likely to entice stock
upon the track than to turn them back, and
is insufScient. Ham v. Newburgh, etc., K.
Co., 69 Hun (N. Y.) 137, 23 N. Y. Suppl.
197.

Allowing grass to grow up in a cattle-

guard so as to induce stock to go upon it

may constitute such negligence as to render
the company liable for a resulting injury,

although the cattle-guard is constructed in

a proper manner. Louisville, etc., R. Co. v.

Beauchamp, 108 Ky. 47, 55 S. W. 716, 21
Ky. L. Rep. 1476; Saine v. Missouri, etc., R.
Co., (Tex. av. App. 1905) 85 S. W. 487.

19. Johnson v. Detroit, etc., R. Co., 139
Mich. 287, 102 N. W. 744.

20. St. Louis, etc., R. Co. v. Busick, 74
Ark. 589, 86 S. W. 674; Campbell v. Iowa
Cent. R. Co., 124 Iowa 248, 99 N. W. 1061;
Jones V. Chicago, etc., R. Co., 59 Mo. App.
137; Cole v. Chicago, etc., R. Co., 47 Mo.
App. 624; Wait v. Bennington, etc., R. Co.,

61 Vt. 268, 17 Atl. 284.
Under the Michigan statute of 1899, re-

quiring railroad companies to construct cat-

tle-guards, and providing that any cattle-

guard which shall have the written approval
and indorsement of the railroad commissioner
shall be a legal cattle-guard, the sufficiency

of a cattle-guard of a kind prescribed in writ-

ing by the commissioner and which is in good
condition and repair cannot be questioned.

Clement v. Pere Marquette R. Co., 138 Mich.
57, 100 N. W. 999.
31. Chicago, etc., E. Co. v. Evans, 45 HI.

App. 79; Smead v. Lake Shore, etc., R. Co.,

58 Mich. 200, 24 N. W. 761 ; Cole v. Chicago,
etc., R. Co., 47 Mo. App. 624.

23. Wait V. Benniiigton, etc., R. Co., 61
Vt. 268, 17 Atl. 284.

23. Chicago, etc., R. Co. v. Evans, 45 111.

App. 79; Smead v. Lake Shore, etc., R. Co.,

58 Mich. 200, 24 N. W. 761 ; Jones V. Chicago,
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etc., R. Co.. 59 Mo. App. 137; Cole v. Chicago,
etc., R. Co.; 47 Mo. App. 624.

Approval by railroad commissioners.— Un-
der the Michigan statute providing that any
cattle-guard which shall have the lawful ap-
proval and indorsement of the railroad com-
missioner shall be i„ legal cattle-guard, it is

not necessary that th^j commissioner should
inspect and approve every cattle-guard, but
the company is protected in the use of a
cattle-guard which has been approved by the
commissioner by definite description or by
a name where the name applies to a cattle-

guard of a definite and fixed description.

La Flamme v. Detroit, etc., R. Co., 109 Mich.
509, 67 N". W. 556.

34. Chicago, etc., R. Co. v. Parrelly, 3 111.

App. 60; Cole v. Chicago, etc., R. Co., 47 Mo.
App. 624.

The fact that an animal passed or jumped
over a cattle-guard is not of itself evidence
of its improper construction or insufiiciency

(Barnhart v. Chicago, etc., R. Co., 97 Iowa
654, 66 N. W. 902); but if there is other
evidence as to the character or insufficiency

of the cattle-guard, the jury may consider
this fact in connection with such other evi-

dence (Timins v. Chicago, etc., R. Co., 72
Iowa 94, 33 N. W. 379).

35. Arkansas.— St. Louis, etc., R. Co. v.

Ferguson, 57 Ark. 16, 20 S. W. 545, 38 Am.
St. Rep. 217, 18 L. R. A. 110.

Georgia.— Georgia, etc., R. Co. v. Wisen-
backer, 113 Ga. 604, 38 S. E. 956.

Indian Territory.— Chicago, etc., R. Co. v.

Woodworth, 1 Indian Terr. 20, 35 S. W. 238.
South Dalcota.— Crary v. Chicago, etc., R.

Co., 18 S. D. 237, 100 N. W. 18.

Wyoming.— Martin v. Chicago, etc., R. Co.,

IE Wyo. 493, 89 Pac. 1025.
See 41 Cent. Dig. tit. " Railroads," § 1451.

Cattle-guards.— Where a railroad company
is not required to construct cattle-guards to

prevent animals from going upon the track,

it will not be liable for failing to keep cattle-

guards which it may have constructed in

repair. St. Louis, etc., R. Co. v. Douglass,
152 Ala. 197, 44 So. 677.

A contrary doctrine has, however, been
maintained upon the ground that if a rail-

road company voluntarily constructs a fence

when under no legal obligation to do so, it

must not by its act increase the danger to

animals, and that such danger is increased

if the fence is allowed to become defective

[X, H, 4, e, (II), (a)]
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no greater degree of care is required to avoid injury to sucii animals than would
otherwise be necessary to avoid, liability; ^^ but on the contrary it has been held

with regard to particular places, such as station grounds which are not within

the appUcation of the statutes, that if the company constructs fences or cattle-

guards at such places it is its duty to keep them in a proper state of repair." If

required by law to construct fences it is as much their duty to maintain and repair

as to construct them in the first instance, and they wiU be held equally hable

for injuries to animals occasioned by their failure to do so; ^* and this rule apphes

no matter by whom the fence was originally built,^' as in the case of fences already

constructed by adjoining owners and adopted by the railroad company,^" and
notwithstanding the adjoining owner has been accustomed voluntarily to keep

the fences in repair.'^

so that animals may enter at a certain point
and after entering cannot escape at any other.
Denver, etc., E. Co. x.. Robinson, 6 Colo. App.
432, 40 Pac. 840, holding, however, that in
such cases it must be shown that the railroad
company is responsible for the existence of
the fence in question, before It can be held
liable for the consequences of its existence.
Where a railroad company proceeds to

fence without the statutory notice required
by the Oklahoma statute of 1893, it will be
deemed to have waived the notice and will be
liable for injuries due to allowing such fence
to get out of repair. Choctaw, etc., R. Co. v.

Deparade, 12 Okla. 367, 71 Pac. 629.
26. Illinois Cent. R. Co. v. Walker, 63 Miss.

13.

27. Chicago, etc., K. Co. v. Guertin, 115
111. 466, 4 N. E. 507; Chicago, etc., E. Co. v.

Reid, 24 111. 144; Hathaway v. Detroit, etc.,

R. Co., 124 Mich. 610, 83 N. W. 598.
28. Illinois.— Chicago, etc., E. Co. v.

Nevitt, 122 111. App. 505.
Indiana.— Lake Erie, etc., R. Co. v. Fish-

back, 5 Ind. App. 403, 32 N. E. 346.
Iowa.— Bennett v. Wabash, etc., E. Co., 61

Iowa 355, 16 N. W. 210.

Maine.— Norris v. Androscoggin R. Co., 39
Me. 273, 63 Am. Dec. 621.

Minnesota.— Coe v. Northern Pac. R. Co.,

101 Minn. 12, 111 N. W. 651, 11 L. R. A.
N. S. 228; Varco v. Chicago, etc., R. Co., 30
Minn. 18, 13 N. W. 921.

Missouri.— Davis v. Hannibal, etc., E. Co.,

19 Mo. App. 425.

Nehraska.— Union Pac. E. Co. v. Blum, 23
Nebr, 404, 36 N. W. 589; Union Pac. E. Co.

V. Sehwenck, 13 Nebr. 478, 14 N. W. 376.

New Jersey.— Hendrickson v. Philadelphia,

etc., R. Co., 68 N. J. L. 612, 54 Atl. 831.

New York.— McDowell i . New York Cent.

R. Co., 37 Barb. 195; Munch v. New York
Cent. E. Co., 29 Barb. 647.

Ohio.— Pittsburg, etc., R. Co. v. Smith, 38
Ohio St. 410.

Texas.— Missouri, etc., R. Co. v. Tolbert.

100 Tex. 483, 101 S. W. 206; Texas, etc., E.
Co. V. Sproles, (Civ. App. 1907) 105 S. W.
521; Ft. Worth, etc., R. Co. v. Hickox, (Civ.

App. 1907) 103 S. W. 202.

Vermont.— Congdon v. Central Vermont E.
Co., 56 Vt. 390, 48 Am. Eep. 793.

Wisconsin.— Brown ». Milwaukee, etc., R.

Co., 21 Wis. 39, 91 Am. Dec. 456.

Canada.— Studer v. Buffalo, etc., R. Co., 25

[X, H,4,e,(ii), (A)]

U. C. Q. B. 160; Huot v. Quebec R., etc., Co.,

21 Quebec Super. Ct. 427.

See 41 Cent. Dig. tit. " Eailroads," § 1451.

The fence is not a partition fence, and an
adjoining owner is, in the absence of statute,

under no obligation to assist in keeping the

fence in repair ; nor will such obligation arise

out of a mere permission given by the rail-

road company to an adjoining owner to con-

nect his other fences with the railroad fence.

Busby V. St. Louis, etc., E. Co., 81 Mo. 43.

Although a fence constructed by the rail-

road company is not on the line of the right

of way but upon the land of an adjoining

owner, if it has been maintained and treated

by the company as a part of that which the

law requires it to build, it cannot allow it to

get out of repair without notice to the land-

owner that it will no longer maintain and
repair it. Chicago, etc., E. Co. v. Guertin,

115 111. 466, 4 N. E. 507.

Where a railroad company maintains two
parallel fences on the same side of its road,

the one nearest the track being a continuous
fence and the other terminating at a high-

way and leaving a lane between them open
at the highway, the fence nearest the track
is the railroad fence, and the company will

be liable for injury to an animal passing
from the open lane through a defect in such
fence upon the track. Dailey r. Chicago, etc.,

R. Co., 121 Iowa 254, 96 N. W. 778.

No exception can be made on the ground
that it is the winter season when cattle are

not accustomed to run at large, or that dur-
ing previous winters the company had been
accustomed to leave openings in the fence for

convenience in hauling wood to the railroad.

Laude v. Chicago, etc., R. Co., 33 Wis. 640.

In Ohio under the statute of 1859 adjoin-

ing landowners were required to assist in

keeping the railroad fences in repair as in

the case of division fences (Sandusky, etc.,

R. Co. V. Sloan, 27 Ohio St. 341 ) ; but under
the statute of 1874 the duty rests entirely

upon the railroad company (Cleveland, etc.,

E. Co. r. Scudder, 40 Ohio St. 173).
29. New Albany, etc., E. Co. r. Pace, 13

Ind. 411; Norris i'. Androscoggin E. Co., 39
Me. 273, 63 Am. Dec. 621.

30. Jeffersonville, etc., R. Co. v. Sullivan,

38 Ind. 262; Hovorka v. Minneapolis, etc., R.
Co., 34 Minn. 281, 25 N. W. 595.

31. Jeffersonville, etc., R. Co. v. Nichols, 30
Ind. 321.
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(b) Care Required and Extent of Liability. Where railroad companies are

required to construct fences they must use reasonable care and diligence to dis-

cover any defects that may occur therein,'^ and to maintain them in a safe and
proper condition.^ They are not, however, absolute insurers of the fences which
they are required to build,'* or absolutely hable for injuries to animals occasioned

by defects occurring therein; ^^ but where fences such as the law requires have
been constructed they are only bound to use reasonable care and diUgence in

maintaining them and in discovering and repairing defects subsequently occur-

ring.'° The terms "ordinary" or "reasonable" care are, however, in such cases

to be applied in view of the extra hazard and the pubhc duty involved,'' and
mean a higher degree of care than an ordinarily careful landowner would be
expected to exercise in keeping up his own fences,'' but it is not necessary that

a patrol should at all times be maintained along the road to see the condition

of the fences."

(c) Knowledge of Defect and Opportunity to Repair. Where fences such as

the law requires have been constructed a railroad company will not be liable for

injuries to animals due to defects subsequently occurring therein, unless it had
either actual or constructive notice of the defect and an opportunity to repair it/"

33. Galveston, etc., R. Co. v. Walter, (Tex.
Civ. App. 1894) 25 S. W. 163.

33. Antlsdel v. Chicago, etc., E. Co., 26
Wis. 145, 7 Am. Rep. 44.

34. Rutledge v. Hannibal, etc., R. Co., 78
Mo. 286; Case v. St. Louis, etc., R. Co., 75
Mo. 668.

35. IlUnois.— Peirce v. Rabberman, 77 111.

App. 619.

Iowa.— Lenmion v. Chicago, etc., R. Co.
32 Iowa 151.

Michigan.— Grand Rapids, etc., R. Co. v.

Monroe, 47 Mich. 152, 10 N. W. 179.
New York.— Murray v. New York Cent. R.

Co., 3 Abb. Dee. 339, 4 Keyes 274.
Ohio.— Baltimore, etc., R. Co. V. Schultz,

43 Ohio St. 270, 1 N. E. 324.
Texas.— Galveston, etc., R. Co. v. Reitz

27 Tex. Civ. App. 411, 65 S. W. 1088.
See 41 Cent. Dig. tit. " Railroads," § 1452.
The liability for iniuries arising from de-

fects in the fences is not the same as if no
fence had been constructed, but depends upon
whether the railroad company has used or-
dinary care or has been negligent in the
performance of its duty of repairing and
maintaining it. Gulf, etc., R. Co. ». Cash,
8 Tex. Civ. App. 569, 28 S. W. 387.
Even Tinder a statutory provision that

" when not in good repair " the company
shall be liable for injuries to stock, the
statute will not be construed as creating an
absolute liability regardless of any neglect
of duty on the part of the company in dis-

covering or repairing defects. Murray v.

New York Cent. R. Co., 3 Abb. Dec. 339, 4
Keyes 274.

36. IlUnois.— Illinois Cent. R. Co. v. Dick-
erson, 27 111. 55, 79 Am. Dec. 394.

Iowa.— McCormick v. Chicago, etc., R. Co.,

41 Iowa 193; Lemmon v. Chicago, etc., R.
Co., 32 Iowa 151.

Michigan.— Grand Rapids, etc., R. Co. v.

Monroe, 47 Mich. 152, 10 N. W. 179.

Minnesota.— Coe v. Northern Pac. R. Co.,

101 Minn. 12, 111 N. W. 651, 11 L. R. A.
N. S. 228.

Missouri.— Rutledge v. Hannibal, etc., R.
Co., 78 Mo. 286; Case v. St. Louis, etc., R.

Co., 75 Mo. 668.

Texas.— Gulf, etc., R. Co. v. Cash, 8 Tex.

Civ. App. 569, 28 S. W. 387.

See 41 Cent. Dig. tit. " Railroads," § 1452.

37. Rutledge v. Hannibal, etc., R. Co., 78
Mo. 286.

38. Rutledge v. Hannibal, etc., R. Co., 78
Mo. 286; Antisdel v. Chicago, etc., R. Co.,

26 Wis. 145, 7 Am. Rep. 44.

The frequency with which fences should
be inspected depends upon the circumstances
bearing upon the probability of the fences

being thrown down or destroyed and the con-

sequences which might naturally ensue.

Evans v. St. Paul, etc., R. Co., 30 Minn. 489,

16 N. W. 271.

39. Chicago, etc., R. Co. v. Barrie, 55 111.

226; Illinois Cent. R. Co. v. Swearingen, 33
111. 289; Illinois Cent. R. Co. f. Dickerson,
27 111. 55, 79 Am. Dec. 394.

40. Indianapolis, etc., R. Co. v. Hall, 88
111. 368; Chicago, etc., R. Co. v. Umphenour,
69 111. 198; Illinois Cent. R. Co. v. Swear-
ingen, 47 111. 206; Illinois Cent R. Co. v.

Swearingen, 33 111. 289; Brentner v. Chicago,

etc., R. Co., 58 Iowa 625, 12 N. W. 615;
Davis V. Chicago, etc., R. Co., 40 Iowa 292;
Hilliard v. Chicago, etc., R. Co., 37 Iowa
442; Dewey v. Chicago, etc., R. Co., 31 Iowa
373; Aylesworth v. Chicago, etc., R. Co., 30

Iowa 459 ; Townsley v. Missouri Pac. R. Co.,

89 Mo. 31, 1 S. W. 15; Young v. Hannibal,

etc., R. Co., 82 Mo. 427 : Vinyard v. St. Louis,

etc., R. Co., 80 Mo. 92; Heaston v. Wabash,
etc., R. Co., 18 Mo. App. 403; Hodge v.

New York Cent., etc., R. Co., 27 Hun (N. Y.)

394; Wheeler v. Erie R. Co., 2 Thomps. & C.

(N. Y.) 634.

To render the company liable there must
be either actual or constructive notice of the

defect and a failure to repair within a rea-

sonable time after notice of ths defect or
after the company should, in the exercise

of reasonable care and diligence, have known
of it. Heaston v. Wabash, etc., R. Co., 18

[X, H, 4, e, (II), (c)]
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The company is entitled to a reasonable time to discover the defect,** ard to

make the necessary repairs.^ The notice of the defect, however, may be either

actual or constructive," and the company will be liable where by the exercise of

reasonable care and diligence it could have known of the defect," or if it has

existed for such a length of time prior to the accident that it ought to have been

discovered,^ or if the necessary repairs are not made within a reasonable time

after notice of the defect," or after the company should, by the exercise of reason-

able care and diligence, have laiown of it.*' If the fence as originally constructed

was defective it is not necessary to show any knowledge on the part of the company
of the defect in order to render the company Uable.*'

(d) Defects Caused by Third Persons. Where a railroad company has con-

structed sufficient fences, and animals are injured by reason of a breach therein,

made by persons not in the employ or under the control of the company and with-

out its knowledge or authority, the company will not be liable in the absence of

any negligence in failing to discover and repair the defect within a reasonable

time;*" but, although the defect was so caused, the company wiU be liable if it

is not repaired mthin a reasonable time.^"

(e) Defects Caused by Fire, Wind, or Storms. Where a proper fence is con-

structed a railroad company wiU not be liable if not negligent in discovering and
repairing the defect for injuries due to defects therein caused by fire,^"- or wiad

Mo. App. 403; Hodge v. New York Cent.,

etc., R. Co., 27 Hun (N. Y.) 394.

41. Indianapolis, etc., E,. Co. !;. Hall, 8S
111. 368; Chicago, etc., R. Co. v. Barrie, 55
111. 226; Toledo, etc., R. Co. v. Eder, 45 Mich.
329, 7 N. W. 898 ; Colyer v. Missouri Pac. E.
Co., 93 Mo. App. 147.

43. Illinois Cent. R. Co. v. Swearingen, 33
111. 289; McCormick v. Chicago, etc., R. Co.,

41 Iowa 193; Stephenson v. Grand Trunk
R. Co., 34 Mich. 323; Young v. Hannibal,
etc., R. Co., 82 Mo. 427 ; Clardy v. St. Louis,
etc., R. Co., 73 Mo. 576; Dietrich v. Hanni-
bal, etc., R. Co., 89 Mo. App. 36.

43. Wheeler v. Erie R. Co., 2 Thomps.
& C. (N. Y.) 634.

44. Lainiger v. Kansas City, etc., R. Co.,

41 Mo. App. 165; Galveston, etc., R. Co. v.

Walter, (Tex. Civ. App. 1894) 25 S. W.
163.

45. Ohio, etc., R. Co. v. Clutter, 82 111.

123; Terre Haute, et3., R. Co. v. MeCord,
56 111. App. 173; Evans i,. St. Paul, etc., R.
Co., 30 Minn. 489, 16 N. W. 271; Varco v.

Chicago, etc., R. Co., 30 Minn. 18, 13 N. W.
921; Sehlotzhauer v. Missouri, etc., R. Co.,

89 Mb. App. 65; Peery v. Quincy, etc., R.
Co., 122 Mo. App. 177, 99 S. W. 14; Davis
V. Hannibal, etc., R. Co., 19 Mo. App. 425;
Baltimore, etc., R. Co. v. Sehultz, 43 Ohio
St. 270, 1 N. E. 324.

Plaintiff should therefore be permitted to

show the length of time that the fence had
been out of repair so as to render the com-
pany chargeable with implied notice of the
defect. Jones v. Chicago, etc., R. Co., 49

Wis. 352, 5 N. W. 854.

If the special defect which caused the in-

jury was due to a generally defective condi-

tion of the fence which had existed for a
considerable length of time, the company
will be liable, although without notice of

the special defect. Baltimore, etc., R. Co. v.

Sehultz, 43 Ohio St. 270, 1 N. B. 324.

[X, H, 4, e, (II), (C)]

46. Indiana.— Cleveland, etc., R. Co. v.

Brown, 45 Ind. 90; Toledo, etc., R. Co. v.

Cohen, 44 Ind. 444.
loiva.— Fritz v. Kansas City, etc., R. Co.,

61 Iowa 323, 16 ST. W. 144.

Missouri.—^Wilson v. St. Louis, etc., R. Co...

87 Mo. 431; Maberry v. Missouri Pac. R.
Co., 83 Mo. 667.

NeiD York.— Wheeler v. Brie R. Co., 2
Thomps. & C. 634.

Wisconsin.— Laude v. Chicago, etc., R. Co.,

33 Wis. 640.

See 41 Cent. Dig. tit. " Rilroads," § 1543.

In computing the reasonable time within
which repairs must be made, if trains are
run on Sunday, the company cannot claim
that it is not required to make repairs on
that da;y. Toledo, etc., R. Co. v. Cohen, 44
Ind. 444.

The fact that a fence was in proper condi-
tion the afternoon before the night of the
accident does not necessarily show that the
company may not be liable for the killing

of an animal which was found dead upon
the right of way the next morning. Ander-
son V. Chicago, etc., R. Co., 93 Iowa 561, 61
N. W. 1058.

47. Maberry v. Missouri Pac. E. Co., 83
Mo. 667.

48. Morrison v. Burlington, etc., E. Co..

84 Iowa 663, 51 N. W. 75.

49. Chicago, etc., R. Co. v. Saunders, 85
111. 288; Chicago, etc., R. Co. v. Barrie, 55
111. 226; Toledo, etc., R. Co. v. Fowler, 22
Ind. 316; Walthers v. Missouri Pac. R. Co.,

78 Mo. 617; Didman v. Michigan Cent. R.
Co., 5 Ohio S. & C. PI. Dec. 140, 7 Ohio N. P
380.

50. Munch v. New York Cent. R. Co., 29
Barb. (N. Y.) 647.

51. Indianapolis, etc., R. Co. r. Truitt, 24
Ind. 162; Toledo, etc., R. Co. v. Daniels, 21
Ind. 256; Stephenson v. Grand Trunk R. Co.,
34 Mich. 323.
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storms; ^^ but it will be liable if the defect is not repaired within a reasonable

time,^' unless it was the duty of the adjoining landowner to repair it.^^ Railroad

companies are not required to build their fences so high that the fall or drift of

snow will never cover them/* nor are they required to remove the snow and drifts

from their fences so as to prevent animals passing over them; *° but it is held in

most jurisdictions that railroad companies must exercise reasonable care and
dihgence to keep their cattle-guards free from accumulations of ice and snow
which would render them ineffective," and that they will be hable for injuries

to animals due to a failure to remove such accumulations within a reason-

able time.*^

5. Private Crossings, Gates, and Bars— a. In General. Where a landowner's

premises are divided by a railroad right of way and there is no highway or ordinary

passway to enable him to get from one portion to the other, he has a right to

cross the railroad with his animals,*" and where a railroad company is required

to construct a private or farm crossing it must be constructed and maintained
in. a safe and proper condition; '"' but where a person who is a mere licensee crosses

ft railroad track at a place other than such crossings as the company is required

53. Robinson v. Grand Trunk R. Co., 32
Mich. 322.

53. Cleveland, etc., R. Co. v. Brown, 45
Ind. 90.

54. Terry v. New York Cent. R. Co., 22
Barb. (N. Y.) 574, holding that if it is the
duty of the landowner to maintain the fence

under a condition in the award of damages
made when the land was taken for the pur-
pose of the railroad, the company is not
obliged to repair the fence, although it is

injured by fire communicated by its locomo-
tives, and that while the company might
be liable for damages for burning the fence

it will not be liable for injuries to animals
occasioned by a failure to repair it.

55. Patten v. Chicago, etc., R. Co., 75 Iowa
459, 39 N.. W. 708.

56. Patten v. Chicago, etc., R. Co., 75 Iowa
459, 39 N. W. 708. See also Blais t\ Minne-
apolis, etc., R. Co., 34 Minn. 57, 24 N. W.
558, 57 Am. Rep. 36.

57. Paul V. Chicago, etc., R. Co., 120 Iowa
224, 94 N. W. 498 ; Robinson v. Chicago, etc.,

R. Co., 79 Iowa 495, 44 N, W. 718; Grahl-
man v. Chicago, etc., R. Co., 78 Iowa 564, 43
N. W. 529, 5 L. R. A. 813 [distingmshing
Patten v. Chicago, etc., R. Co., 75 Iowa 459,

39 N. W. 708].
It is the duty of railroad companies in win-

ter as well as other seasons to use reasonable
diligence to make their cattle-guards answer
the purposes of their construction and they
will be liable for failure to do so. Indiana,

etc., R. Co. V. Drum, 21 111. App. 331.

58. Illinois.— Indiana, etc., R. Co. v.

Drum, 21 111. App. 331.
Indiana.— Pittsburgh, etc., R. Co. v. Eby,

55 Ind. 567.
loioa.— Giger v. Chicago, etc., R. Co., 80

Iowa 492, 45 N. W. 906; Grahhnan v. Chi-

cago, etc., R. Co., 78 Iowa 564, 43 N. W. 529,
5 L. R. A. 813.

New York.— Schuyler v. Ktchburg R. Co.,

20 N. Y. Suppl. 287. See also Hance v.

Cayuga, etc., R. Co., 26 N. Y. 428.

Wisconsin.— Dunnigan v. Chicago, etc., R.
Oo., 18 Wis. 28, 86 Am. Dec. 471.

See 41 Cent. Dig. tit. " Railroads," § 1455.

But the railroad company is entitled to a
reasonable time, and where there is an un-
usual storm and the company uses due dili-

gence to clear its tracks as soon as possible,

and animals are injured before it can be done,
the company will not be liable. Chicago,
etc., R. Co. V. Kennedy, 22 111. App. 308.

The test of liability is not whether the cat-

tle-guards are clear of snow and ice, but
whether in their maintenance the company
has been negli;;ent, which must be deter-

mined by the jury under all the circum-
stances of the case, taking into considera-
tion the location of the road, position and
condition of the cattle-guard, the number of

animals probably at large, prevailing storms,

condition of the weather, and all other facts

bearing upon the question. Wait v, Ben-
nington, etc., R. Co., 61 Vt. 268, 17 Atl.

284.
In Minnesota it is held that except under

exceptional and extraordinary circumstances,
reasonablo care and diligence do not require
a railroad company to remove the natural
accumulations of snow and ice from its cat-

tle-guards (Stacey v. Winona, etc., R. Co.,

42 Minn. 158, 43 iST. W. 905 ; Blais i\ Minne-
apolis, etc., R. Co., 34 Minn. 57, 24 N. W.
558, 57 Am. St. Rep. 26), the decisions being
baaed upon the ground that in that state

the winters are so severe that cattle are not

permitted to run at large, and the snows
are so frequent that the work of removal
would be almost impracticable, so that the

burden would be greatly disproportionate to

any benefits derived from its performance
and not subservient to any public interest

(Blais V. Minneapolis, etc., B. Co., supra).

59. Housatonic R. Co. v. Waterbury, 23

Conn. 101, holding that in so doing the land-

owner is not necessarily a trespasser upon
the rights of the company, but that this will

depend upon whether he was in the reason-

able exercise of iis right of passing at the

time of the injury.

60. Cotton V. New York, etc., R. Co., 20

N. Y. Suppl. 347.

[X, H, 5, a]
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to maintain, he must take it as he finds it and cannot recover for injuries to his

animals due to the condition of the crossing/'

b. Duty to Construct. The exemption from the duty of fencing at the crossing

of public highways does not apply to private ways and farm crossings/^ and such

places if not fenced across must be otherwise adequately protected/^ It has

been said that the company may determine whether this protection shall consist

of gates or other structures provided the protection afforded is reasonable; ^ but
it is ordinarily required that at such crossings suitable gates or bars shall be con-

structed,*"^ and it has been held that cattle-guards alone are not sufficient; °° and
if neither gates or bars nor cattle-guards are maintained the company is clearly

hable/' A railroad company will not, however, be hable for failing to construct

gates or bars as to any landowner who forbids their construction,'** or who requests

or consents to an open crossing,^' or agrees to construct the gates himself,'" although

such a request or agreement will not affect its habiUty with respect to third

61. Pratt Coal, etc., Co. v. Davis, 79 Ala.
308; Truax v. Chicago, etc., R. Co., 83 Wis.
547, 53 N. W. 842.

62. Indiana.—^ Indianapolis, etc., R. Co. v.

Thomas, 84 Ind. 194 [modifying Indian-
apolis, etc., R. Co. V. Lowe, 29 Ind. 545]

;

Indiana Cent. R. Co. B. Leamon, 18 Ind. 173.

Iowa.— McKlnley v. Chicago, etc., R. Co.,

47 Iowa 76.

Missouri.— Jenkins v. Chicago, etc., R. Co.,

27 Mo. App. 578 [distinguishing Walton v.

St. Louis, etc., R. Co., 67 Mo. 56, where it

was held that a railroad company could not
lawfully fence across a " private road " so

called merely to distinguish it from a road
maintained at the public expense but which
was by statute free to be traveled by all per-

sons as a public road].
Ohio.— Pittsburgh R. Co. v. Cunnington,

39 Ohio St. 327.

Vermont.—-Hurd v. Rutland, etc., R. Co.,

25 Vt. 116.

See 41 Cent. Dig. tit. " Railroads," § 1460.
In Tennessee the contrary is held by rea-

son of a statute which prohibits the obstruc-

tion of private wavs. Mobile, etc., R. Co. o.

Thompson, 101 Teim. 197, 47 S. W. 151.

63. Peoria, etc., R. Co. v. Barton, 80 111.

72 ; Pittsburgh R. Co. !'. Cunnington, 39 Ohio
St. 327; Caldon v. Chicago, etc., R. Co., 85
Wis. 527, 5 N. W. 955.

64. Pittsburgh R. Co. v. Cunnington, 39
Ohio St. 327.

65. Illinois.— Peoria, etc., R. Co. v. Bar-
ton, 80 111. 72.

Iowa.— Claus v. Chicago Great Western R.
Co., 136 Iowa 7, 111 N. W. 15; McKinley v.

Chicago, etc., R. Co., 47 Iowa 76.

'SeirasTia.— Fremont, etc., R. Co. V.

Pounder, 36 Nebr. 247, 54 N. W. 509.

JVew Hampshire.— Horn v. Atlantic, etc.,

R. Co., 35 N. H. 169.

New York.— Poler v. New York Cent. R.
Co., 16 N. Y. 476.

See 41 Cent. Dig. tit. "Railroads," § 1460.

Either bars or gates may be constructed.

Hurd V. Rutland, etc., 25 Vt. 116.

Under N. Y. St. (1890), as amended in

1891, requiring railroad companies to main-
tain fences with openings or gates or bars

therein at farm crossings " for the use of

the owner or occupants of the adjoining

[X, H, 5 a]

lands," the company is liable for failing to

maintain gates or bavs, although the owner
of the animal injured is not an adjoining
proprietor. Dayton v. New York, etc., R. Co.,

81 Hun 284, 30 N. Y. Suppl. 783.
Where three parallel lines of railroad run

through a farm and a private crossing passes
over all three, and gates have been erected
between each track but the two inner gates
are removed by the lando^vner leaving a gate
on each side of the right of way, and an
animal of a third person comes upon the
track at such crossing, the company on whose
track the animal is injured is not liable

for failure to maintain a gate between its

track and the middle track. Fowbel v. Wa-
bash, etc., R. Co., 125 Iowa 215, 100 N. W.
1121.

66. Indianapolis, etc., R. Co. v. Thomas,
84 Ind. 194; Indiana Cent. R. Co. v. Leamon,
18 Ind. 173. But sea Eames v. Worcester,
etc., R. Co., 105 Mass. 193; Caldon v. Chi-

cago, etc., R. Co., 85 Wis. 527, 55 N. W.
955.

67. Peoria, etc., R. Co. v. Barton, 80 111.

72; Pittsburgh R. Co. v. Cunnington, 39
Ohio St. 327; Caldon v. Chicago, etc., R. Co.,

85 Wis. 527, 55 N. W. 955.

68. Hurd v. Rutland, etc., R. Co., 25 Vt.

116.

69. Eames v. Worcester, etc., R. Co., 105
Mass. 193; Whittier v. Chicago, etc., R. Co.,

20 Minn. 484, 5 N. W. 372; Tombs v. Roch-
ester, etc., R. Co., 13 Barb. (N. Y.) 583;
Missouri, etc., R. Co. v. Chenault, 24 Tex.
Civ. App. 481, 60 S. W. 55; Gulf, etc., R.
Co. V. Mitchell, 18 Tex. Civ. App. 380, 45
S. W. 819.

Where plaintiff maintains a lane closed at
each end by gates so that the lane fences
and gates form as effectual a barrier to stock
outside of the lane as if the gates were on
the line of the railroad, and such gates are
maintained by plaintiff apparently for the
purpose of enjoying an open crossing, the
company will be justified in assuming that he
preferred an open crossing and will not be
liable for failing to construct other gatej
upon the line of the railroad Tyson v. K.,
etc., R. Co., 43 Iowa 207.

70. Texas, etc., R. Co. v. Smith, (Tex. Civ.
App. 1897) 41 S. W. 83.



RAILROADS [33 Cye.J 1207

parties." In Indiana the act of 1885 expressly makes it the duty of the owner

of the crossing to construct and maintain the gates or bars and the railroad com-

pany is not hable to third parties for his failure to do so.'^

e. Suffleieney, Defects, and Repairs. As affecting the duties and liabilities

of railroad companies with regard to fencing) the gates or bars at private or farm
crossings constitute a part of the fence, '^ and must be sufficient to serve the pur-

poses of such a fence as they are required to construct and maintain.'* The gates

must be provided with suitable and sufficient fastenings to keep them securely

closed,'^ and the bars must not only be of sufficient strength but so arranged as

not easily to be displaced or thrown down by stock.'' A gate is not necessarily

improperly constructed because hung so as to open toward the right of way," or

constructed as a shding gate instead of being hung on hinges,'' or because the

71. Indianapolis, ets., R. Co. v. Thomas, 84
Ind. 194.

72. Louisville, etc., R. Co. v. Etzler, 119
Ind. 39, 21 N. E. 466, (1889) 19 N. E. 615;
Crum V. Conover, 14 Ind. App. 264, 40 N. E.
644, 42 N. E. 1029.
The statute does not apply to crossings

other than farm crossings. Louisville, etc.,

R. Co. V. Consolidated Tank Line Co., 4 Ind.
App. 40, 30 N. E. 159.

73. Illinois.— Chicago, etc., R. Co. v. Mor-
ton, 55 111. App. 144; Chicago, etc., R. Co.
V. O'Brien, 34 111. App. 155.

Iowa.-— Payne v. Kansas Citv, etc., R. Co.,

72 Iowa 214, 33 N. W. 633; Mackie v. Central
R. Co., 54 Iowa 540, 6 N. W. 723.

Maine.— Estes v. Atlantic, etc., R. Co., 63
Me. 308.

Missouri.— Preet v. Kansas City, etc., R.
Co., 63 Mo. App. 548.

Nebraska.— Fremont, etc., R. Co. v.

Pounder, 36 Nebr. 247, 54 N. W. 509.

See 41 Cent. Dig. tit. " Railroads," §§ 1461,
1468.

74. Iowa.— Claus v. Chicago Great West-
ern R. Co., 136 Iowa 7, 111 N. W. 15.

Maine.— Estes v. Atlantic, etc., R. Co., 63
Me. 308.

Nebraska.— Fremont, etc., R. Co. v.

Pounder, 36 Nebr. 247, 54 N. W. 509.

Tennessee.— Mobile, etc., R. Co. v. Tiernan,
102 Tenn. 704, 52 S. W. 179.

Englamd.— Charman v. South Eastern R.
Co., 21 Q. B. D. 524, 53 J. P. 86, 57 L. J.

Q. B. 597, 37 Wkly. Rep. 8.

See 41 Cent. Dig. tit. "Railroads," §§ 1461.

1468.

The mode of construction if not prescribed

by statute is not material, provided they are
auflScient to turn ordinary stock. Payne v.

Kansas City, etc., R. Co., 72 Iowa 214, 33
N. W. 633. See also Wirstlin v. Chicago, etc.,

R. Co., 124 Iowa 170, 99 N. W. 697.

If a lawful fence would not have prevented
the injury, as in case of animals which could

pass under such a fence as defined by stat-

ute, the company will not be liable, although
the bottom plank of the gate under which
they passed was higher than the bottom
plank or wire of a lawful fence. Leebrick

V. Republican Valley, etc., R. Co., 41 Kan.
756, 21 Pac. 796.

75. Iowa.— Mackie v. Central R. Co., 54

Iowa 540, 6 N. W. 723 ; McKinley v. Chicago,

etc., R. Co., 47 Iowa 78.

Kansas.— St. Louis, etc., R. Co. v. Kin-
man, 9 Kan. App. 633, 58 Pac. 1037.

Missouri.— Bumpas v. Wabash R. Co., 103
Mo. App. 202, 77 S. W. 115; Freet v. Kan-
sas City, etc., R. Co., 63 Mo. App. 548;
Parks V. Hannibal, etc., R. Co., 20 Mo. App.
440.

Nebraska.— Fremont, etc., R. Co. v.

Pounder, 38 Nebr. 247, 54 N. W. 509.

England.— Dickinson v. London, etc., R.
Co., Harr. & R. 399.

Canada.— Dunsford v. Michigan Cent. R.
Co., 20 Ont. App. 577; McMichael v. Grand
Trunk R. Co., 12 Ont. 547.

See 41 Cent. Dig. tit. "Railroads," §§ 1460,

1465.
At places where the railroad company is

not required to maintain a fence it will not
be liable for failure to maintain a proper
fastening upon a gate which it has erected.

Vaughn v. Missouri Pac. R. Co., 17 Mo.
App. 4.

The fastening need not be such that stock
cannot possibly open it under any circum-
stances but it is sufficient if the company
uses such fastenings as are commonly adopted
by persons of reasonable care and prudence
and regarded by them as safe for the pur-
pose. Chicago, etc., R. Co. v. Buck, 14 111.

App. 394.
In Minnesota the statute of 1877 provides

that the railroad company may provide a

lock for a gate at a farm crossing and de-

liver the key to the landowner, and that the
company will not thereafter be liable for

injuries due to the gate being left open;
but the statute is not mandatory, and if the
company omits this precaution its liability

will depend upon whether the injury was
proximately due to any neglect on the part
of the company with regard to the gate being
left open or unfasten.^d. Sather v. Chicago,
etc., R. Co., 40 Minn. 01, 41 N. W. 458.

In Missouri the statute requires that the

gates shall be provided with latches or hooks.

Duncan v. St. Louis, etc., R. Co., 91 Mo. 67,

3 S. W. 835.
76. Davidson v. Michigan Cent. R. Co., 49

Mich. 428, 13 N. W. 304.

77. Payne v. Kansas City, etc., B. Co., 72
Iowa 214, 33 N. W. 633.

78. Mears v. Chicago, etc., E. Co., 103
Iowa 203, 72 N. W. 509; Kavanaugh v. At-
chison, etc., R. Co., 75 Mo. App. 78.

The Missouri statute requiring that gates
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hook or fastening is on the inside, next to the pasture or land inclosed/" but the
fastening is not sufficient if the gate would open by mere pressure against it.^ It
is also the duty of the railroad company to exercise reasonable care and diligence

to keep the gates or bars in repair/^ whether the duty of constructing them is

imposed upon the company by statute or agreement,'^ or whether bound to con-
struct farm crossings or not; ^ and while it will not ordinarily be liable for failing

to repair defects of which it has no knowledge," it will be hable where the defect
has existed for such a length of time that it should by reasonable care aaid dili-

gence have been discovered.^^ In Indiana by the act of 1885 the duty both of
constructing and maintaining the gates and bars is imposed upon the owner of
lihe crossing, and the railroad company is not hable to third parties for his failui-e

at farm crossings must be " hung " so that
they may be easily opened and shut does
not require that the gates be hung on hinges,
the important requirement being that such a
gate should be hung so as to be easily opened
and closed. Kavanaugh i;. Atchison, etc., R.
Co., 75 Mo. App. 78.

79. Payne v. Kansas City, etc., R. Co., 72
Iowa 214, 33 N. W. 633; Butler v,. Chicago,
etc., R. Co., 71 Iowa 206, 32 N. W. 262.
This fact may be considered by the jury

in connection with other evidence in deter-
mining whether the gate was negligently con-
structed, but is not of itself sufficient to
render the company liable in the absence of
other evidence tending to show that the gate
became open by reason of this fact. Butler
I'. Chicago, etc., R. Co., 71 Iowa 206, 32
N. W. 262.

80. Payne v. Kansas City R. Co., 72 Iowa
214, 33 N. W. 633.

81. Illinois.— Toledo, etc., E. Co. v. Nel-
son, 77 111. 160; Chicago, etc., R. Co. v.

Morton, 55 111. App. J 44; Louisville, etc., R.
Co. V. Shelton, 43 111. App. 220.
lovM.— Claus V. Chicago Great Western R.

Co., 136 Iowa 7, 111 N. W. IS.

Kansas.— Missouri Pac R. Co. v. Pfrang,
7 Kan. App. 1, 51 Pac. 911.

Maine.— Estes v. Atlantic, etc., E. Co., 63
Me. 308.

Massachusetts.— Taft v. New York, etc., R.
Co., 157 Mass. 297, 32 N. E. 168.

Minnesota.— Hovorka v, Minneapolis, etc.,

R. Co., 34 Minn. 281, 25 N. W. 595.
Missouri.— Freet v. Kansas City, etc., E.

Co., 63 Mo. App. 548; Morrison v. Kansas
City, etc., R. Co., 27 Mo. App. 418; Parks v.

Hannibal, etc., R. Co., 20 Mo. App.
440.

New Jersey.— Vanduser v. Lehigh, etc., R.
Co., 58 N. J. L. 8, 32 Atl. 376.

Texas.— Cole r. St. Louis Southwestern R.
Co., 43 Tex. Civ. App. 419, 94 S. W. 1128.

England.— Charman v. Southeastern R.

Co., 21 Q. B. D. 524, 53 J. P. 86, 57 L. J.

Q. B. 597, 37 Wkly. Rep. 8; Page v. Great
Eastern R. Co., 24 L. T. Rep. N. S.

585.

Canada.— Dunsford V. Michigan Cent. E.

Co., 20 Ont. App. 577; Murphy e. Grand
Trunk E. Co., 1 Ont. 619.

See 41 Cent. Dig. tit. "Railroads," § 1461.

Although not obliged to construct a cross-

ing yet if the railroad company undertakes

either at the request of the landowner or
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upon its own motion {<J do so and constructs

gates, cattle-guards, and wing fences, it must
maintain them in sufficient repair to accom-
plish the purpose for which they were in-

tended. Miller v. Chicago, etc., K. Co., 66
Iowa 546, 24 N. W. S6.

The fact that the landowner has made
some temporary repairs where the railroad

company has neglected to do so cannot shift

the burden of keeping the gates in repair

from the company to the landowner. Peoria,

etc., R. Co. V. Babbs. 23 HI. App. 454.

In Texas it is held to be the duty of the
landowner for whose benefit the gates were
constructed to repair such trivial defects

occurring from the use of the gate as can
be remedied with slight labor and at a trifling

expense. Missouri, etc., R. Co. v. Bradshaw,
(Civ. App. 1904) 83 S. W. 897; St. Louis,
etc., E. Co. V. Adams, 24 Tex. Civ. App.
231, 58 S. W. 1035.

82. Toledo, etc., R. Co. v. Burgan, 9 Ind.

App. 604, 37 N. E. 31.

83. Murphy v. Grand Trunk R. Co., 1 Ont.

619, holding that wh^re railroad companies
are required to fence their tracks if they
put in a farm crossing "with gates, although
not required to do so, the gates constitute

a part of the fence which it is the duty of

the company to keep in repair.

84. Lamey v. Kansas City, etc., R. Co., 83

Mo. 466; Ktterling v. Missouri Pa«. R. Co.,

79 Mo. 504.

The rule as to the repairing of defective

gates is that a railroad company will not be
liable for injuries to stock owing to the fact

that the gates at a private crossing have
become defective by decay, unless it had
actual notice of the defects, or ought, in

the exercise of reasonable care, to have had
such notice, and a sufficient time has elapsed

to repair them. Wirstlin v. Chicago, etc.,

E. Co., 124 Iowa 170, 99 N. W. 697.

If the defect is in the original construction

so that the gate never has been such as the

law requires, the rule that the company has
a reasonable time to discover its condition

has no application. Duncan v. St. Louis, etc.,

R. Co., 91 Mo. 67, 3 S. W. 835; McMillan v.

Chicago, etc., R. Co., 70 Mo. App. 5G8.

85. Lake Erie, etc., H. Co. v. Beam, 60 111.

App. 68; Morrison v. Kansas City, etc., R.
Co., 27 Mo. App. 418; Chisholm v. Northern
Pac. R. Co., 53 Minn. 122, 54 N. W. 1061;
Hovorka v. Minneapolis, etc., R. Co., 34
Minn. 281, 25 N. W. "595.
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to do so; *° but the statute does not affect or impair any existing contract rights

between the company and a landowner as to crossings already constructed.*' It

is also the duty of the railroaid company to keep the crossing itself in a safe and
proper state of repair.*'

d. Buty to Keep Gates and Bars Closed. In the absence of statute or agree-

ment to the contrary a railToad company must ordinarily exercise reasonable

care to see that the gates or bars at private or farm crossings are kept closed/*

the duty being included in that of maintaining a sufficient fence of which the

gates or bars constitute a part.™ If the crossing is also vised by the railroad com-
pany or its customers the company will be liable for injuries due to the gate being

left- open through the negligence of its servants °^ or persons transacting business

with the company; °^ but in other cases only reasonable care on the part of the

railroad company is required/^ and if the gates or bars are properly constructed

86. Pennsylvania Co. i'. Spaulding, 112
Ind. 47, 13 N. B. 268; Hunt v. Lake Shore
etc., R. Co., 112 Ind. 69, 13 N. E. 263.

Prior to the statute of 1885 it was held
that as between the railroad company and
the owner of the crossing the duty of re-

pairing the gates and bars rested upon the
latter (Evansville, etc., R. Co. v. Hosier, 114
Ind. 447, 17 N. E. 109; Indianapolis, etc.,

E. Co. V. Shimer, 17 Ind. 295 ) ; and that a
tenant of such owner occupying the land
and using the crossing had no greater rights
as against the company than the owner of
the crossing (Indianapolis, etc., R. Co. v.

Shimer, supra )

.

87. Toledo, etc., E. Co. v. Burgan, 9 Ind.
App. 604, 37 N". E. 31, holding that, where a
railroad company had contracted, in con-
sideration of a right of way, to construct a
crossing, and had constructed and maintained
a crossing with cattle-guards and wing fences,
it was the duty of the company to also keep
the crossing in repair, and that it could
not shift this duty upon the landowner by
taking . out the cattle-guards without hia
consent and constructing a gate.

88. Plester r. Grand Trunk R. Co., 32
Ont. 55, holding further that a person using
the crossing for a proper purpose with the
consent of the landowner may recover for
an injury to an animal due to the unsafe con-
dition of the crossing.

89. Illinois.— Wabash R. Co. v. Perbex, 67
111. App. 62.

Iowa.— Wait v. Burlington, etc., R. Co.,

74 Iowa 207, 37 N. W. 159; Barfclett v.

Dubuque, etc., R. Co., 20 Iowa 188.

Missouri.— West v. Missouri Pac. R. Co.,
26 Mo. App. 344.
New York.—- Connolly v. Central Vermont

R. Co., 4 N. Y. App. Div. 221, 38 N. Y. SuppL.
587 [affirmed in 158 N. Y. 675, 52 N. E.
1124].

Texas.— Missouri, etc., E. Co. v. Bellows,
(Civ. App. 1897) 39 S. W. 1000.
Wisconsin.—Atkinson v. Chicago, etc., R.

Co., 119 Wis. 176, 96 N. W. 529.
England.— Marfell v. South Wales R. Co.,

8 C. B. N. S. 525, 7 Jur. N. S. 290, 29 L. J.

C. P. 315, 2 L. T. Rep. N. S. 629, 8 Wkly.
Rep. 765, 98 E. C. L. 525.

See 41 Cent. Dig. tit. " Railroads," § 1465.
A section hand on a railroad may recover

for injuries to his stock caused by the com-

pany's failure to close a gate, although he
frequently passed the gate while it was open
if it was not his duty to close the gate
unless Instructed to do so by the foreman
of the section crew. May v. Chicago, etc., R.
Co., 102 Wis. 673, 79 N. W. 31.

90. Wabash R. Co. v. Perbex, 57 111. App.
62; West v. Missouri Pac. R. Co., 26 Mo.
App. 344; Connolly v. Central Vermont R.
Co., 4 N. Y. App. Div. 221, 38 N. Y. Suppl.
587 [affirmed in 158 N. Y. 675, 52 N. E.
1124].
91. Spinner v. New York Cent., etc., R. Co.,

4 Thomps. & C. (N. Y.) 595; Henderson v.

Grand Trunk R. Co., 20 U. C. Q. B. 602.
If the railroad company itself leaves the

gate open for its own convenience while mak-
ing repairs, it is its duty to see that it is

closed after the purpose for which it was
opened has been accomplished, without re-

gard to the question of whose duty it is to

keep the gate closed under ordinary circum-
stances. Baltimore, etc., R. Co. v. Zollman,
40 Ind. App. 233, 80 N. E. 40.

92. Spinner v. New York Cent., etc., R.
Co., 67 N. Y. 153 [affirming 6 Hun 600].
93. Peoria, etc., R. Co. v. Babbs, 23 111.

App. 454; Chicago, etc., R. Co. v. Sierer, 13
111. App. 261; Henderson v. Chicago, etc., R.
Co., 39 Iowa 220; Perry v. Dubuque South-
western R. Co., 36 Iowa 102; Atchison, etc.,

R. Co. V. Kavanaugh, 163 Mo. 54, 63 S. W.
374.

A railioad company is not required to keep
a patrol along the line of its road to see that
the gates or bars at farm crossings are kept
closed. Illinois Cent. R. Co. v. McKee, 43
111. 119; Chicago, etc., R. Co. v. Sierer, 13

lU. App. 261.
Although gates are frequently and habitu-

ally left open by persons passing through
them, and this fact is known to the com-
pany, it is not obliged to station a watclunan
at the gates to see that they are kept closed

in order to avoid responsibility for any dam-
ages that may ensue, but is only required
to exercise reasonable care and diligence.

Henderson v. Chicago, etc., R. Co., 43 Iowa
620.

Where the landowner promises to close

the gate at a crossing which he is using,
on being cautioned by an employee of tha
railroad company to do so, the company is

justified in relying upon his promise and
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and are left open by the landowner or by strangers without the knowledge of the
company, it will not ordinarily be hable,"^ the company being entitled to a reason-
able time to discover that they are open and to close them; °^ but the company
wiU be hable if they have remained open for such length of time that it should in

the exercise of reasonable care have discovered their condition. °° As between
the railroad company and the person for whose benefit the crossing is maintained
the duty of keeping the gates closed rests primarily upon the owner of the crossing/'

will not be liable for injury to an animal
of a third person which subsequently passes
through the open gate and is injured. Whaley
f. Erie R. Co., 181 N. Y. 448, 74 N. E.
417.

94. Illinois.— Peoria, etc., E. Co. v. Aten,
43 III. App. 68; Peoria, etc., R. Co. v. Babbs,
23 111. App. 454; Chicago, etc., R. Co. v.

Sierer, 13 111. App. 261.
louM.— Harding v. Chicago, etc., R. Co.,

100 Iowa 677, 69 N. W. 1019; Henderson v.

Chicago, etc., R. Co., 39 Iowa 220; Perry v.

Dubuque Southwestern R. Co., 36 Iowa 102;
Aylesworth v. Chicago, etc., R. Co., 30 Iowa
459.

Michigan.— Lemon v. Chicago, etc., R. Co.,

59 Mich. 618, 26 2Sf. W. 791.

Minnesota.— Mooers v. Northern Pac. R.
Co., 80 Minn. 24, 82 N. W. 1085; Sather v.

Chicago, etc., R. Co., 40 Minn. 91, 41 N. W.
458.

Missouri.— Binicker v. Hannibal, etc., R.
Co., 83 Mo. 660.

JVeic Hampshire.— Hook v. Worcester^ etc.,

R. Co., 58 N. H. 251.

Ohio.— Didman r. Michigan Cent. R. Co.,

5 Ohio S. & C. PI. Dec. 140, 7 Ohio N. P.
380.

Tennessee.— Greer c. Nashville, etc., R. Co.,

104 Tenn. 242, 56 S. W. 850; Mobile, etc.,

R. Co. V. Tiernan, 102 Tenn. 704, 52 S. W.
179.

Texas.— St. Louis Southwestern R. Co. v.

Adams, 24 Tex. Civ. App. 231, 58 S. W.
1035; Texas, etc., R. Co. v. Glenn, 8 Tex.
Civ. App. 301, 30 S. W. 845.

Wisconsin.— Davenport v. Chicago, etc., R.
Co., 76 Wis. 399, 45 N. W. 215.

See 41 Cent. Dig. tit. "Railroads," §§ 1465,
1467.
The company is not liable unless it has

either actual or constructive notice that the
gates or bars are open and neglects to close

them. Peoria, etc., R. Co. v. Babbs, 23 111.

App. 454; Aylesworth v. Chicago, etc., R.
Co., 30 Iowa 459.

The condition of the fastening is imma-
terial if the gate was propped open by third

parties without the knowledge of the rail-

road company and the animals entered while

it was thus open. Binicker v. Hannibal, etc.,

R. Co., 83 Mo. 660.

95. Chicago, etc., R. Co. v. Patterson, 72

111. App. 428; Chicago, etc., R. Co. v. Sierer,

13 111. App. 261 ; Aylesworth v. Chicago, etc.,

R. Co., 30 Iowa 459; Atchison, etc., R. Co. v.

Kavanaugh, 163 Mo. 54, 63 S. W. 374.

But if the gate is in a defective condition

so that it can only be closed with such diffi-

culty that leaving it open is a probable or

habitual consequence of its condition, of
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which the railroad company has or is charge-
able with notice, it will be liable, although
left open by third persons, and the accident
occurs thereafter before the company has
notice or time to discover that it is open.
Chisholm v. Northern Pac. R. Co., 53 Minn.
122, 54 N. W. 1061; Morrison v. Kansas
City, etc., R. Co., 27 Mo. App. 418.

96. Illinois.— Illinois Cent. R. Co. v. Ar-
nold, 47 111. 173; Lake Erie, etc., R. Co. v.

Beam, 60 111. App. 68.

loiia.— Wait v. Burlington, etc., R. Co.,

74 Iowa 207, 37 N. W. 159.

Missouri.— Bumpas v. Wabash R. Co., 103
Mo. App. 202, 77 S. W. 115; Nicholson i:

Atchison, etc., R. Co., 55 Mo. App. 593;
West V. Missouri Pac. R. Co., 26 Mo. App.
344.

New York.— Connolly r. Central Vermont
R. Co., 4 N. Y. App. Div. 221, 38 N. Y. Suppl.
587 [affirmed in 158 N. Y. 675- 52 N. E.
1124].

Tennessee.— Mobile, etc., R. Co. •'. Tiernan,
102 Tenn. 704, 52 S. W. 179.

See 41 Cent. Dig. tit. " Railroads," § 1465.
The company is not relieved as a matter of

law from liability to third persons because
the gates or bars were left open by the land-
owner or persons other than the employees
of the company, as reasonable care must be
exercised by the company regardless of by
whom they were left open. Bartlett v.

Dubuque, etc., R. Co., 20 Iowa 188.

97. Kansas.—^Adams i\ Atchison, etc., R.
Co., 46 Kan. 161, 26 Pac. 439.

Minnesota.— Mooers v. Northern Pac. R.
Co., 80 Minn. 24, 82 N. W. 1085; Swanson
V. Chicago, etc., R. Co., 79 Minn. 398, 82
N. W. 670, 49 L. R. A. 625.

New Hampshire.— Hook v. Worcester, etc.,

R. Co., 58 N. H. 251.

New York.— Diamond Brick Co. r. New
York Cent., etc., R. Co., 58 Hun 396, 12 N. Y.
Suppl. 22.

Ohio.— Didman v. Michigan Cent. R. Co.,

5 Ohio S. & C. PI. Dec. 140, 7 Ohio N. P.
380.

Texas.— International, etc., R. Co. v. Rus-
sell, (Civ. App. 1907) 106 S. W. 438; San
Antonio, etc., R. Co. r. Robinson, 17 Tex.
Civ. App. 400, 43 S. W. 76; Texas, etc., R.
Co. V. Glenn, 8 Tex. Civ. App. 301, 30 S. W.
845.

Canada.— Vilaire v. Great Western E Co.,
11 U. C. C. P. 509.

See 41 Cent. Dig. tit. "Railroads," § 1465.
As between a tenant of the landowner and

the railroad company the duty of keeping
the gates closed rests upon the tenant. Mis-
souri, etc., R. Co. V. Hanacik, 23 Tex Civ
App. 394, 56 S. W. 938.
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who cannot recover if he himself left the gates open/' although the company
knew of it and failed to close them,"' or if they were left open by persons using

the crossing and gates with his permission;' nor where the gates are left open by
the landowner is the company hable for animals which at the time of entry were

trespassing upon his premises.^ In Indiana the statute of 1885 requires that

all gates and bars at farm crossings must be kept closed by the owner of the cross-

ing, and the company is not Uable to third persons for injuries due to the failure

of the owner of the crossing to do so;' but this provision does not apply to openings

other than farm crossings," or to cases where the gate at a farm crossing is opened

and left open by the servants of the railroad company.''

e. Cattle-Guards at Private or Farm Crossings.' In the absence of express

requirement railroad companies are not obliged to construct cattle-guards at

private or farm crossings,' the gates or bars required at such crossings being held

98. Indiana.— Bond v. Evanaville, etc., R.
Co., 100 Ind. 301.

Massachusetts.— Eames v. Boston, etc., R.
Corp., 14 Allen 151.
New Hampshire.— Hook v. Worcester, etc.,

R. Co., 58 N. H. 251.
New York.— Diamond Brick Co. v. New

York Cent., etc., R. Co., 58 Hun 396, 12 N. Y
Suppl. 22.

Canada.— Vilaire v. Great Western R. Co.,

11 U. C. C. P. 509.

See 41 Cent. Dig. tit. " Railroads," § 1465.
The owner of an animal being pastured

upon land of the owner of the crossing can-
not recover from the railroad company if the
gate was left open by the landowner. Dia-
mond Brick Co. v. New York Cent., etc., R.
Co., 5 Silv. Sup. (N. Y.) 321, 7 N. Y. Suppl.
8e8.

99. Diamond Brick Co. v. New York Cent.,
etc., R. Co., 58 Hun (N. Y.) 396, 12 M. Y.
Suppl. 22.

1. Box V. Atchison, etc., R. Co., 58 Mo.
App. 359.

2. Adams v. Atchison, etc., R. Co., 46 Kan.
161, 26 Pac. 439; Rouse v. Osborne, 3 Kan.
App. 139, 42 Pac. 843; Harrington v. Chi-
cago, etc., R. Co., 71 Mo. 384; Brooks v.

New York, etc., R. Co., 13 Barb. (N. Y.)
594.

3. Chicago, etc., R. Co. v. Ramsey, 168
Ind. 390, 81 N. E. 79 [reversing (App. 1907)
79 N. E. 1065, (App. 1906) 78 N. E. 669) ;

Hunt V. Lake Shore, etc., R. Co., 112 Ind.

69, 13 N. E. 263 ; Pennsylvania Co. v. Spauld-
ing, 112 Ind. 47, 13 N. E. 268; Louisville,

etc., R. Co. V. Thomas, 1 Ind. App. 131,

27 N. E. 302.
Although the animal first entered where

the railroad company had failed to fence,
as required by statute, if it subsequently
leaves the track and after crossing the lands
of other persons goes upon the track a second
time through a gate at a farm crossing,

which it was the duty of the owner of the
crossing to keep closed, the entries will be
regarded as separate and distinct and the
railroad company will not be liable to the
owner of the animal in the absence of negli-

gence in the operation of the train. Chi-
cago, etc., R. Co. V. Ramsey, 168 Ind. 390,
81 N. E. 79 [reversing (App. 1907) 79 N. E.
1065, (App. 1906) 78 N. E. 669].

If the animal did not come upon the cross-

ing through the gate which the owner of the

crossing is required to maintain the com-
pany is liable. Louisville, etc., R. Co. v.

Consolidated Tank Line Co., 4 Ind. App. 40,

30 N. E. 159.

Crossings constructed prior to the statute

are within its application as well as those

thereafter constructed. Hunt v. Lake Shore,

etc., R. Co., 112 Ind. 69, 13 N. E. 263.

Prior to this statute it was held that so

far as concerned the person for whose benefit

the crossing was maintained the company was
not obliged to keep the gates closed (Louis-

viUe, etc., R. Co. v. Goodbar, 102 Ind. 596,

2 N. E. 337, 3 N. E. 162; Evansville, etc.,

R. Co. V. Mosier, 101 Ind. 597, 1 N. E. 197;
Bond V. Evansville, etc., R. Co., 100 Ind.

301 ) , but that the company would be liable

to third persons (Wabash R. Co. v. William-
son, 104 Ind. 154, 3 N. E. 814; Baltimore,
etc., R. Co. V. Kreiger, 90 Ind. 308).

4. Wabash R. Co. v. Williamson, 3 Ind.

App. 190, 29 N. E. 455; Louisville, etc., R.

Co. V. Hughes, 2 Ind. App. 68, 28 N. B. 158.

5. Baltimore, etc., R. Co. v. Zollman, 40
Ind. App. 233, 80 N. E. 40.

6. At public crossings see supra, X, H, 4,

b, (V).

7. Indiana.— Pennsylvania Co. v. Spauld-
ing, 112 Ind. 47, 13 N. E. 268 [disapproving
Grand Rapids, etc., R. Co. v. Jones, 81 Ind.

523].
Iowa.— Bartlett v. Dubuque, etc., R. Co.,

20 Iowa 188.

Minnesota.—Sather v. Chicago, etc., R. Co.,

40 Minn. 91, 41 N. W. 458.

Missouri.— Dent v. St. Louis, etc., R. Co.,

83 Mo. 496; Fitterling v. Missouri Pao. R.
Co., 79 Mo. 504.

Nebraska.— Omaha, etc., R. Co. v. Severin,

30 Nebr. 318, 46 N. W. 842.

New York.— Brooks v. New York, etc., R.
Co., 13 Barb. 594.

Texas.— Missouri, etc., R. Co. v. Hanacek,
93 Tex. 446, 55 S. W. 1117; San Antonio,

etc., R. Co. V. Robinson, 17 Tex. Civ. App.
400, 43 S. W. 76.

Wisconsin.— Cook v. Milwaukee, etc., R.
Co., 36 Wis. 45.

See 41 Cent. Dig. tit. " Railroads," § 1462.
The reason for a different rule in the case

of public and private ways is that the former

[X, H, 5, e]
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to be a sufficient protection to prevent animals from going upon the tracks at
suc'h places.*

f. Gates or Openings at Places Other Than Farm Crossings. The statutes

requiring fencing do not preclude the use of gates or bars at places other than
farm crossings, and the company has a right to permit them or to construct them
itself if it shall deem it advisable to do so; ° but they must be so constructed and
maintained as to serve the purposes of a fence/" and the company must see that
they are kept closed."- If the railroad company for its own purposes makes an
opening in the fence through which animals enter and are injured, it wiU be hable,^^

and if it knowingly permits others to make or use openings in the fence it wUl
be liable to third persons whose animals enter through such openings and are

injured," but not to the person by whom or for whose use and convenience the

opening was made or permitted," unless the railroad company had expressly agreed
to construct a gate at such opening and failed to do so within a reasonable time.'°

g. Liability of Owner of Crossing to Owner of Animal Injured. As to third

persons the duty of maintaining gates and bars and keeping them closed rests

primarily upon the railroad company, and it will not as a matter of law be relieved

from liabiUty merely because they were left open by the landowner or persons

cannot be fenced across or obstructed and
therefore cattle-guards are necessary, but at

the latter the gates or bars which constitute

a part of the fence are a sufficient protection.

Sather r. Chicago, etc., R. Co., 40 Minn. 91,

41 N. W. 458.

Statutes are construed as applying only to
public crossings, and not to private ways or
farm crossings, which in terms require the

construction of cattle-guaxds at " all wagon
crossings " ( Sather r. Chicago, etc., E. Co.,

40 Minn. 91, 41 N, W. 458), "all railroad

crossings " ( Omaha, etc., R. Co. v. Severin,

30 Kebr. .318, 46 2v. W. 842), or "all road
crossings " ( Brooks c. New York, etc., R.
Co., 13 Barb. (N. Y.) 594).
In Indiana, although by the act of 1885

the duty of keeping gates and bars at farm
crossings closed is expressly imposed upon
the owner of the crossing, and the railroad

company relieved from liability in case of

his failure to do so, it is still unnecessary
for the company to maintain cattle-guards at

such crossings. Pennivlvania Co. v. Spauld-

ing. 112 Ind. 47, 13 N. E. 268.

In New Hampshire the statute requires

cattle-guards at farm crossings. Chapin v.

SuUivan R. Co., 39 N". H. 564, 75 Am. Dec.

237.

8. Pennsylvania Co. v. Spaulding, 112 Ind.

47, 12 N. B. 268; Sather v. Chicago, etc., R.

Co., 40 Minn. 91, 41 N. W. 458; Dent v.

St. Louis, etc., R. Co., 83 Mo. 496 ; Brooks r.

New York Cent. R. Co., 13 Barb. (N. Y.)

594.
9. Detroit, etc., R. Co. v. Hayt, 55 Mich.

347, 21 N. W. 367, 911.

10. Jacksonville, etc., R. Co. t'. Harris, 33

Fla. 217, 14 So. 726, 39 Am. St. Rep. 127;

Hill V. Missouri Pac. R. Co., 66 Mo. App.

184.

11. Jacksonville, etc., R. Co. v. Harris, 33

Fla. 217, 14 So. T26, 39 Am. St. Rep. 127;

Cleveland, etc., R. Co. v. Swift, 42 Ind. 119;

Galveston, etc., R. Co. f. Wessendorf, (Tex.

Civ. App. 1896) 39 S. W. 132.

Gates not on right of way.— Where cer-

[X, H, 5, e]

tain coal lands abutted on a right of way
and the company instead of fencing between
this land and the railroad ran its fence

around the coal lands and put in a gate for

the use of the coal company, through which
an animal entered and passed upon the track

where it was injured, it was held that the
company was not liable for failing to keep
the gate closed, but that plaintiff's cause

of action, if any, must be based upon the
failure of the company to fence its right of

way at the place where the animal entered

upon the track. Davis r. Wabash R. Co.,

46 Mo. A^p. 477.

12. Indianapolis, etc., R. Co. v. Logan, 19

Ind. 294: Brady v. Rensselaer, etc., R. Co.,

1 Hun (N. Y.) 37S, 3 Thomps. & C. 537;
Missouri, etc., R. Co. r. Armstrong, (Tex.

Civ. App. 1907) 99 S. W. 431.

13. Jacksonville, etc., R. Co. ». Prior, 34
Fla. 271, 15 So. 760; Cleveland, etc., R. Co.

V. Swift, 42 Ind. 119; McDowell «. New
York Cent. R. Co., 37 Barb. (N. Y.) 195;
International, etc., R. Co. x. Richmond, 28
Tex. Civ. App. 513, 67 S. W. 1029.

14. McCoy v. Southern Pac. R. Co., 94
Cal. 568, 29 Pac. 1110; Clark v. Chicago,

etc., R. Co., 62 Mich. 358, 28 N. W. 914.

But if the animal entered at a different

opening from that used by plaintiff and
which the railroad company should have kept
closed, the fact that there was an opening
in the immediate vicinity which was used
by plaintiff and through which his animals
could have entered and come upon the
track will not affect the liability of the
company. Accola v. Chicago, etc., R. Co.,

70 Iowa 185, 30 N. W. 503.

15. McCoy v. Southern Pac. R. Co., 94
Cal. 568, 29 Pac. 1110. holding that if the
railroad company expressly agrees to con-
struct a. gate at an opening made by the
landowner for his own use it must do so

within a reasonable time or be liable in the
same manner as if it had left the opening
without the landowner's consent when it con-
structed the fence.
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other than the employees of the company; '•° but if the gates are properly con-

structed and without any fault on the part of the railroad company the owner

of the crossing wilfully leaves them open, by reason of which the animals of a

third person rightfully upon such, premises are injured, he wiU be liable to the

owner of the animal injured." Under a statute expressly requiring the owner
of the crossing to maintain the gates or bars and relieving the railroad company
from any liability by reason of lus failure to do so, the landowner is not liable to

the owner of animals which were wrongfully upon his premises.^^

h. Care and Liability as to Animals On or Near Crossing. In approaching

private or farm crossings those in charge of the train must keep a lookout to

avoid injury to animals which might be lawfully upon the crossing; ^° but the

company is not required to subordinate the operation of its road to the land-

owner's privilege of a crossing, and is not required to slow up or stop its trains

in order to ascertain if animals are upon or near the crossing.^"

6. Injury by Running on Road-Bed, Bridges, or Trestles— a. In General."

In the absence of statute a railroad company is not required to floor bridges or

trestles or to erect railings or other safeguards at dangerous places to prevent

accidents to animals which might wander upon the right of way,^^ tod apart from
any habiUty imposed by statutes requiring fencing wiU not, in the absence of

negligence in the operation of its trains or on the part of its servants, be hable

for injuries due to animals going upon bridges or trestles,^^ or falling into pitfalls

upon its property.^*

b. Negligence tn Extricating Animals. Where animals are injured in being

extricated from bridges and trestles, if the action is based upon the neglect of

the railroad company to fence its track the habiUty will depend upon whether
imder the particular statute an actual collision between the train and animal is

'

necessary to render the company Hable.^^ In an action not based upon these

statutes plaintiff may recover if the injury was due to negligence on the part of

the company's servants;^" but the company wiU not be liable if reasonable

care and diligence was used, although by extraordinary diligence and the use

16. Bartlett v. Dubuque, etc., E. Co., 20 21. After being frightened by train or at-

lowa 188. tracted to right of way see supra, X, H,
17. Russell V. Hanley, 20 Iowa 219, 89 2, a.

Am. Dec. 535. Where involved with failure to fence track
18. Crum v. Conover, 14 Ind. App. 264, see supra, X, H, 4, a, (xv).

40 N. E. 644, 42 N. E. 1029. 22. Memphis, etc., R. Co. v. Lyon, 62 Ala.

19. Bishop V. Chicago, etc., R. Co., 4 N. D. 71 ; Denver, etc., R. Co. v. Chandler, 8 Colo.

536, 62 N. W. 605; Binder v. Canada South- 371, 8 Pac. 571; Padgitt v. Missouri, etc.,

em R. Co., 37 U. C. Q. B. 25. R. Co., (Tex. Civ. App. 1905) 90 S. W.
The owner of a farm divided by a railroad 67.

over which is constructed and maintained a 23. Alabama.— Memphis, etc., R. Co. v.

private way is not in the lawful use thereof Lyon, 62 Ala. 71.

a trespasser, but has the same rights thereon Arkansas.— St. Louis, etc., R. Co. v. Scott,

as the public have on a public highway, and 68 Ark. 415, 59 S. W. 762.
it is the duty of the railroad company to Colorado.— Denver, etc., R. Co. v. Chand-
keep a lookout for animals which he may be ler, 8 Colo. 371, 8 Pac. 571.

driving across the crossing and to exercise Georgia.— East Teimessee, etc., R. Co. v.

due care to avoid injuring them. Atchison, Watters, 77 Ga. 69.

etc., E. Co. V. Conlon, 9 Kan. App. 116, 57 /ndiana.— Pittsburgh, etc., R. Co. v. Stu-

Pac. 1063. art, 71 Ind. 500.
20. Whittier v. Chicago, etc., R. Co., 26 loioa.— Barnhart v. Chicago, etc., R. Co.,

Minn. 484, 5 N. W. 372, holding that where 97 Iowa 654, 66 N. W. 902.

by agreement with the landowner an open Tennessee.— Southern R. Co. v. Phillips,

crossing is maintained the railroad com- 100 Tenn. 130, 42 S. W. 925.

pany may, in the absence of any agreement See 41 Cent. Dig. tit. " Railroads,'' § 1474.

as to precautions for preventing accidents, 24. Ilinois Cent. R. Co. v. Carraher, 47
run its trains as if no such privilege existed. 111. 333. But see Nelson v. Central R., etc.,

subject only to the duty of keeping a rea- Co., 48 Ga. 152.

sonable lookout and exercising due care to 25. See supra, X, H, 4, a, (xv).

avoid any injury to animals after they are 26. Seiber.t v. Missouri Pac. R. Co., 72
discovered upon the track. Mo. 565.

[X, H, 6, b]
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of different means it might have been possible to extricate the animal without
injury.^'

7. Signals, Lookouts, Lights, and Obstructions of View— a. Duty to Give
Signals. It has been held that statutes requiring the giving of signals by blowing
a whistle or ringing a bell on approaching crossings are intended only as a warning
to persons and have no apphcation to unattended animals; ^' but by the weight
of authority these signals are intended as a protection to animals as well as to
persons,^" and if not given the .railroad company will be Uable for any injuries to
animals occasioned thereby,^ without regard to the care exercised to prevent
the injury after the animal was discovered.^' The statutes are, however, intended
only for the protection of persons and property at the crossing, and a failure to
give a crossing signal wiU not render the company hable for animals injured if

not at the crossing; ^^ nor do the statutes apply to private or farm cross-

27. Elchmond, etc., R. Co. ». Buice, 88
Ga. 180, 14 S. E. 205.

28. Fisher v>. Pennsylvania E. Co., 126 Pa.
St. 293. 17 Atl. 607; Toudy !'. Norfolk, etc.,

Co., 38 W. Va. 694, 18 S. E. 896; Mills, etc.,

Lumber Co. r. Chicago, etc., R. Co., 94 Wis.
336, 68 N. W. 996.
This doctrine is stated in a leading case

as follows :
" If it was the duty of the

engineer to blow the whistle as notice to the
mule, I do not see why the mule should not
be held to the rule, to ' stop, look and listen.'

To apply rules to dumb animals which were
intended only for reasonable beings brings
us dangerously near to the realm of absurd-
ity." Fisher v. Pennsylvania R. Co., 126

Pa. St. 293, 297. 17 Atl. 607.

29. Arkansas.— St. Louis, etc., R. Co. v.

Hendricks, 53 Ark. 201, 13 S. W. 699.

Illinois.— Chicago, etc., R. Co. v. Reid, 24
111. 144.

Indiana.— Cincinnati, etc., R. Co. v. Hiltz-

hauer, 99 Tnd. 486; Chicago, etc., R. Co. v.

Fenn, 3 Ind. App. 250, 29 N. E. 790.

Iowa.— Graybill r. Chicago, etc., R. Co.,

112 Iowa 738, 84 N. W. 946.

Minnesota.— Palmer v. St. Paul, etc., R.
Co., 38 Minn. 415, 38 N. W. 100.

Mississippi.— Young v. Illinois Cent. R.
Co., 89 Mif?s. 446, 40 So. 870.

Missouri.— Howenstein v. Pacific R. Co.,

55 Mo. 33.

Teams.— Texas, etc., R. Co. v. Crutcher,

(Civ. App. 1904) 82 S. W. 341; Houston,
etc., R. Co. V. Red Cross Stock Farm, 22
Tex. Civ. App. 114, 53 S. W. 834.

See 41 Cent. Dig. tit. " Railroads," § 1476.

The statutes are intended for whatever
purpose they may naturally or reasonably
subserve, including the frightening of animals
from the track (St. Louis, etc., R. Co. v.

Hendricks, 53 Ark. 201, 13 S. W. 699;
Palmer v. St. Paul, etc., R. Co., 38 Minn.
415, 38 N. W. 100), it being a matter of

common knowledge that such signals do often

have this effect and are frequently resorted

to by engineers for this purpose (Palmer v.

St. Paul, etc., R. Co., supra).

30. Arkansas.— St. Louis, etc., R. Co. v.

Hendricks, 53 Ark. 201, 13 S. W. 699.

Illinois.— Illinois Cent. R. Co. v. Gillis,

68 111. 317; Chicago, etc., R. Co. r. Hender-

son, 66 111. 494; St. Louis, etc., R. Co. v. Ter-
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hune, 50 111. 151, 99 Am. Dec. 504; Great
Western R. Co. !'. Geddis, 33 111. 304 [dis-

tinguishing Illinois Cent. E. Co. v. Goodwin,
30 111. 117; Illinois Cent. R. Co. v. Phelps, 29
lU. 447] ; Chicago, etc., R. Co. v. Reid, 24
HI. 144.

Iowa.— Heise v. Chicago Great Western
R. Co., (1907) 114 N. W. 180; Graybill r.

Chicago, etc., R. Co., 112 Iowa 738, 84 N. W.
946.

Kansas.— Missouri Pac. R. Co. «.' Stevens,

35 Kan. 622, 12 Pac. 25.

Minnesota.— Palmer v. St. Paul, etc., R.
Co., 38 Minn. 415, 38 N. W. 100.

Missouri.— Persinger V. Wabash, etc., R.
Co., 82 Mo. 196; Howenstein v. Pacific R. Co.,

55 Mo. 33 ; Barr v. Hannibal, etc., R. Co.,

30 Mo. App. 248.

Pennsylvania.— Rehman v. Railroad Co.,

5 Phila. 450. Contra, Fisher v. Pennsylvania
R. Co., 126 Pa. St. 293, 17 Atl. 607.

Texas.— Texas, etc., R. Co. v. Crutcher,

(Civ. App. 1904) 82 S. W. 341; Texas, etc.,

R. Co. r. Cunningham, 4 Tex. Civ. App. 262,

23 S. W. 332.

Canada.— Tyson v. Grand Trunk R. Co.,

20 U. C. Q. B. 256.

See 41 Cent. Dig. tit. " Railroads,'' § 1476.

Where it is required by a city ordinance

that a bell shall be rung at all tiines while
the train is in motion within city limits,

the railroad company will be liable for an
injury to an animed at a street crossing

occasioned by failure to do so. Fritz f.

First Div. St. Paul, etc., R. Co., 22 Minn.
404.

31. Milligan v. Chicago, etc., R. Co., 79
Mo. App. 393.

32. Alahama.— Nashville, etc., R. Co. v.

Hembree, 85 Ala. 481, 5 So. 173.

Georgia.— Southern R. Co. v. New, 105

Ga. 481, 30 S. E. 665 : Georgia R., etc., Co.

V. Clary, 103 Ga. 639, 30 S. E. 433; Georgia

E., etc., Co. V. Burke, 93 Ga. 319, 20 S. E.

318.

Illinois.— Illinois Cent. R. Co. v. Goodwin,
30 111. 117; Wabash, etc., R. Co. V. Neikirk,
15 111. App. 172.

Missouri.—^Wasson v. McCook, 80 Mo. App.
483; Eavenscraft v. Missouri Pac. R. Co., 27
Mo. App. 617.

Texas.— Missouri, etc., R. Co. v. Parker,
(Civ. App. 1898) 46 S. W. 280.



RAILROADS [33 Cye.] 1215

ings,^ or to trespassing animals,'* or to injuries done by cars other than those drawn

by an engine and under the control of an engineer.^^ If the statute requires the ring-

ing of the bell "or" blowing of the whistle, either is sufficient, and the company will

not be hable unless it is shown that both were omitted.'" Even where crossing

signals are not required by statute, ordinary care may under some circumstances

require that they should be given,'' or if required by statute that they should

be given at a greater distance from the crossing than the statute provides.'' So
also a failure to give signals as a warning of the approach of trains at a place

where men and teams are known to be at work about the track, while not negU-

gence per se, may be negligence as matter of fact,'" or under the circumstances

of the particular case it may be negligence tb back a train without giving a warning
signal.*"

b. Duty to Keep Lookout. Except where animals are wrongfully upon the

right of way, it is as much the duty of a railroad company to exercise ordinary

care in discovering their presence as in avoiding injury after they are discovered.*'

Those in charge of the train must keep a lookout for stock on or near the track,

and if they fail to do so and animals are injured which could have been discovered

in time to avoid the injury the company will be liable,*^ without regard to the

See 41 Cent. Dig. tit. " Railroads," § 1479.

VHieie a team is hitched near a railioad

tiack but not at a crossing, the owner intend-
ing to go to it on hearing the signal re-

quired for a crossing some distance away,
he cannot recover for injuries to the team
on the ground that the signal was not given.

St. Louis, etc., E. Co. v. Payne, 29 Kan. 166.

In case of injury to a dog which happens
to be hunting in the vicinity of a crossing

the person in charge of the dog has no right

to rely upon the statutory crossing signals

being given. Fowles f. Seaboard Air Line
R. Co., 73 S. C. 306, 53 S. E. 534.

But it is not necessary that the animal
shall be on the actual intersection of the
railroad and highway, and the company will

be liable if the animal is on the track and
so close to the highway that the accident may
be fairly attributed to the neglect to give

the signal. Toledo, etc., R. Co. r. Furgus-
8on, 42 111. 449.

33. Georgia.— Georgia E. Co. v. Cox, 61

Ga. 455.

IJilinois.^ Toledo, etc., R. Co. !'. Head, 62

m. 233; Wabash, etc., R. Co. v. Neikirk,

13 111. App. 387.

Iowa.— Nichols r. Chicago, etc., R. Co.,

125 Iowa 236, 100 N". W. 1115.

Maryland.— Annapolis, etc., R. Co. v.

Pumphrey, 72 Md. 82, 19 Atl. 8.

Minnesota.— Jjoake v. First Div. St. Paul,

etc., R. Co., 15 Minn. 350.

Texas.— San Antonio, etc., R. Co. v. Ay-
cock, (Civ. App. 1902) 68 S. W. lOOl.

See 41 Cent. Dig. tit. " Railroads," § 1478.

The Georgia statute applies to "private

ways established pursuant to law " but not to

private ways not established by law. Wil-

lingham v. Macon, etc., R. Co., 113 Ga. 374,

38 S. E. 843.
If a railroad company obstructs a public

crossing and thereby knowingly diverts the

travel therefrom to a private crossing in the

same vicinity, it is the duty of the company
to give the signals required by

_
statute at

the private crossing so long as this condition

continues. Hartman v. Chicago Great West-
ern R. Co., 132 Iowa 582, 110 N. W. 10.

34. Locke v. First Div. St. Paul, etc., R.
Co., 15 Minn. 350.

But an animal is not a trespasser within
the application of this rule, although it is

not lawful for stock to be at large, if it

has escaped without any fault on the part
of the owner, and is upon the crossing where
the right of the railroad company is not
exclusive (Louisville, etc., E. Co. v. Ousler,

15 Ind. App. 232, 36 N. E. 290; Chicago,

etc., R. Co. V. Fenn, 3 Ind. App. 250, 29
N. E. 790), or merely because in crossing

it has deviated slightly outside of the line

of the highway (Toledo, etc., R. Co. v.

Furgusson, 42 III. 449).
35. Montgomery, etc., R. Co. v. Perryman,

91 Ala. 413, 8 So. 699, holding that the stat-

ute does not apply to an injury done by
the escape of a detached car which had been

left standing upon a side-track.

36. East Tennessee, etc., R. Co. v. Deaver,

79 Ala. 216; Halferty v. Wabash, etc., R.
Co., 82 Mo. 90; Turner v. Kansas City, etc.,

R. Co., 78 Mo. 578; Van Note v. Hannibal,
etc., R. Co., 70 Mo. 641; Cathcart v. Han-
nibal, etc., R. Co., 19 Mo. App. 113.

37. Indianapolis, etc., R. Co. v. Hamilton,
44 Ind. 76; Croft c. Chicago Great Western
R. Co., 72 Minn. 47. 74 N. W. 898, 80 N. W.
628; Texas, etc., R. Co. v. Anderson, 2 TeX.

App. Civ. Cas. § 203.

38. Kinyon v. Chicago, etc., R. Co., 118

Iowa 349, 92 N. W. 40, 96 Am. St. Rep. 382.

39. O'Leary v. Chicago, etc., R. Co., (Iowa
1905) 103 N. W. 362.
40. Texarkana, etc., R. Co. v. Bell, (Tex.

Civ. App. 1907) 101 S. W. 1167.

41. Central R., etc., Co. v. Lee, 96 Ala.

444, 11 So. 424; Missouri Pac. R. Co. v.

Gedney, 44 Kan. 329, 24 Pac. 464, 21 Am.
St. Rep. 286 ; Layne v. Ohio River R. Co., 35

W. Va. 438, 14 S. E. 123; Gulf, etc., R. Co.

V. Washington, 49 Fed. 347, 1 C. C. A. 286.

43. Alabama.— Chattanooga Southern R.
Co. V. Wilson, 124 Ala. 444, 27 So. 486;

[X, H. 7, b]
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efforts subsequently made to avoid the injury." In some jurisdictions the duty
of maiataining a lookout is expressly enjoiaed by statute/* The duty of keeping
a lookout for stock is a relative duty, to be performed with regard to the other
duties of those in charge of the train, which may often prevent a constant look-
out,*^ or interfere with its effectiveness; *" but the lookout must be as nearly con-

LouisviUe, etc., R. Co. v. Briukerlioff, 119
Ala. 60C, 24 So. 892 ; Louisville, etc., K. Co.
V. Rice, 101 Ala. 676, 14 So. 639; Louisville,
etc., E. Co. V. Posey, 96 Ala. 262, 11 So.
423; Mobile, etc., E. Co. v. Kimbrougli, 96
Ala. 127, 11 So. 307; Kansas City, etc., E.
Co. r. Watson, 91 Ala. 483, 8 So. 793; East
Tennessee, etc., E. Co. v. Watson, 90 Ala.
41, 7 So. 813.

Arkansas.— KanEac City Southern E. Co.
«. Ingram, 80 Ark. ^39, 97 S. W. 55;
Little Rock, etc., E. Co. v. Finley, 37 Ark.
562. But see Kansas City, etc., E. Co. ;;.

Sliaver, (1890) 14 S. W. 864; Memphis, etc.,

E. Co. V. Kerr, 52 Ark. 162, 12 S. W. 329,
20 Am. St. Rep. 159, 5 L. E. A. 429.

Colorado.— Colorado Cent. E. Co. v. Cald-
well, 11 Colo. 545, 19 Pac. 542.

Georgia.— Georgia E., etc., Co. v. Churchill,
113 Ga. 12, 38 S. E. 336.

Illinois.— Toledo, etc., R. Co. v. Ingraham,
58 111. 120; Chicago, etc., E. Co. v. Cauffman,
38 111. 424; Chicago, etc., R. Co. v. Legg, 32
111. App. 218.
Kansas.— ilissouri Pac. R. Co. p. Gedney,

44 Kan. 329, 24 Pac. 464, 21 Am. St. Rep.
286.

Kentucky.— Louisville, etc., R. Co. v. Kice,
109 Ky. 786, 60 S. W. 705, 22 Ky. L. Eep.
1462; Kentucky Cent. R. Co. v. Lebus, 14
Bush 518; Troutwine v. Louisville, etc., R.
Co., 105 S. W. 142, 32 Ky. L. Rep. 5.

Louisiana.— Possier v. Morgan's Louisiana,
etc., R., etc., Co., McGloin 349.

Missowri.— Hill v. Missouri Pac. R. Co.,

121 Mo. 477, 26 S. W. 576 [affirming 49 Mo.
App. 520, and disapproving Hoffman v. Mis-
souri Pac. R. Co., 24 Mo. App. 546; Welch
V. Hannibal, etc., E. Co., 20 Mo. App. 477]

;

Spencer v. Missouri, etc., R. Co., 90 Mo. App.
91; Brooks v. Hannibal, etc., R. Co., 35 Mo.
App. 571 ; Buster v. Hannibal, etc., R. Co.,

18 Mo. App. 578.
Nebraska.—Stading i?. Chicago, etc., E. Co.,

78 Nebr. 566, 111 N. W. 460.

North Carolina.— Carlton v. Wilmington,
etc., E. Co., 104 N. C. 365, 10 S. E. 516;
Wilson V. Norfolk, etc., E. Co., 90 N. C. 69;
Pippen V. Wilmington, etc., E. Co., 75 N. C.

54.

West Virginia.— Eobbins v. Baltimore, etc.,

R. Co., 62 W. Va. 535. 59 S. E. .512; Layne
V. Ohio River E. Co., 35 W. Va. 438, 14 S.' E.

123.

United States.— Gulf, etc., E. Co. v. Ellis,

54 Fed. 481, 4 C. C. A. 454; Galf, etc., E.
Co. V. Johnson, 54 Fed. 474, 4 C. C. A. 447;
Gulf, etc., R. Co. V. Washington, 49 Fed. 347,

1 C. C. A. 286; Gulf, etc., R. Co. v. Ellidge,

49 Fed. 356, 1 C. C. A. 295.

See 41 Cent. Dig. tit. "Railroads," § 1477.

43. Bast Tennessee, etc., R. Co. v. Watson,
90 Ala. 41, 7 So. 813.

Impossibility to stop the train after dis-
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covering the animal is no defense where there

was negligence beforehand which created the
impossibility. Brooks v. Hannibal, etc., R.
Co., 35 Mo. App. 571.
44. Preseott, etc., R. Co. v. Brown, 74

Ark. 606, 86 S. W. 809; St. Louis South-
western R. Co. V. Russell, 62 Ark. 182, 34
S. W. 1059; Mobile, ecc, E. Co. v. House, 96
Tenn. 552, 35 S. W. 561.

The Arkansas statute of 1891 requiring a
" constant lookout," but not providing wlio
shall keep the lookout, is construed as in-

tending the engineer or fireman, but not both,
except at places where the engineer eaainot
see the track from his side of the engine,
in -which case the fireman must keep a look-
out from the other side. St. Louis South-
western R. Co. V. RusseU, 62 Ark. 182, 34
S. W. 1059.
In Tennessee the statute of 1855 was con-

strued as requiring some person whose un-
divided duty it was to be always on the look-
out (Memphis, etc., R. Co. v. Dean, 5 Sneed
291); but the statute as amended in 1857
requires the company to keep "the engineer,
fireman, or someone else always on the look-
out ahead " ( Louisville, etc., R. Co. v. Stone,
7 Heisk. 468).
A lookout must be kept for animals near

as well as directly on the track notwith-
standing the statute in terms relates to per-
sons and property "upon the track." St.

Louis Southwestern E. Co. i-. Russell, 64
Ark. 236, 41 S. W. 807.

45. Western R. Co. v. Lazarus, 88 Ala.
453, 6 So. 877; Howard v. LouisviUe. etc.,

R. Co., 67 Miss. 247, 7 So. 216, 19 Am. St.

Rep. 302.
Seasonable diligence and caution in keep-

ing a lookout is all that is required and it is

not essential to avoid liability that the en-
gineer should keep his eyes constantly on
the track in front of him. Cincinnati, etc.,

R. Co. V. Burgess, 84 S. W. 760, 27 Ky. L.
Eep. 252.

Where the fireman is necessarily engaged
in supplying the engine with fuel ajid the
train rounds a curve so that the boiler and
smoke-staelc obstruct the view of the engineer
from his side of the engine, the company
will not be liable for injury to an animal
because the fireman was not keeping a look-
out or because no third employee was kept
upon the engine to jmaintain a lookout in
such cases. Rogers v. Georgia R. Co., 100
Ga. 699, 28 S. E. 457, G2 Am. St. Rep. 351
[overruling Northeastern R. Co. v. Martin,
78 Ga. 603, 3 S. E. 701].
46. Cantrell v. Kansas Citv, etc., E. Co.,

(Miss. 1899) 24 So. 871, holding that where
the fireman on a locomotive running at night
had opened the fire box to throw in coal so
that the light from the box " killed the light "

in front of the engine and prevented the
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tinuous as such other duties will permit,^' and it is not sufficient that the engineer

was on the lookout at the time of the accident, if by proper care the animal could

have been discovered sooner and in time to avoid the injury; " but a failure to

keep a constant lookout even under a statute so requiring will not render the

company hable if a proper lookout was maintained during the time affecting the

particular injury complained of.*" In the case of trespassing animals, the only

duty of a railroad company is to avoid injuring them after they are discovered,

and it is not necessary to keep a lookout for them; ^° and the fact that the injury

occurs upon the crossing of a public highway in no way affects the appHcation

of the rule if the animal was wrongfully upon the highway.^' Railroad companies
also have a right to presume that animals will not be upon the track and so need
not keep a lookout for them in locahties where it is unlawful for them to run at

largei,^' and where their roads are properly fenced as required by law,^' except at

places such as public crossings and station grounds, which are not required to

be fenced;^* and whenever animals are without the fault of the railroad company
at piaces where they have no right to be and the company has no reason to antici-

engineer from seeing plaintiflf'a animals vintil

too late to avoid injuring them, there was no
negligence authorizing a recovery.

47. Georgia Cent. R. Co. v. Dumas, 131
Ala. 172, 30 So. 867; Mobile, etc., R. Co. v.

Kimbrough, 96 Ala. 127, U So. 307; East
Tennessee, etc., R. Co. t. Baker, 94 Ala. 632,

10 So. 211.

A failure on the part of the fireman to
keep a lookout may be considered by the
jury in the absence of any evidence that the

engineer alone was charged with this duty.
Kansas City, etc., R. Co. v. Wagand, 134
Ala. 388, 32 So. 744.

48. East Tennessee, etc., R. Co. v. Baker,
94 Ala. 632, 10 So. 211.

49. Louisville, etc., R. Co. v. Stone, 7

Heisk. (Tenn.) 468.
50. Illinois.—^Illinois Cent. R. Co. v.

Noble, 142 111. 578, 32 N. E. 684 [reversing

42 111. App. 509, and disapproving Illinois

Cent. R. Co. v. Middlesworth, 46 111. 494];
Leslie v. Wabash R. Co., 118 111. App. 606.

Iowa.— Mears v. Chicago, etc., R. Co., 103

Iowa 203, 72 N. W. 509.
Maine.— Russell v. Maine Cent. R. Co.,

100 Me. 406, 61 Atl. 899.
Minnesota.— Stacey v. Winona, etc., R. Co.,

42 Minn. 158, 43 N. W. 905 ; Palmer v. North-
ern Pac. R. Co., 37 Minn. 223, 33 N. W.
707, 5 Am. St. Rep. 839; Locke v. First Div.

St. Paul, etc., R. Co., 15 Minn. 350.

Missouri.— Jewett v. Kansas City, etc., R.
Co., 38 Mo. App. 48.

South Carolina.— Cook v. Southern R. Co.,

78 S. C. 527, 59 S. E. 361.

South Dakota.— Harrison v. Chicago, etc.,

R. Co., 6 S. D. 100, 60 N. W. 405.

See 41 Cent. Dig. tit. "Railroads," §§ 1477,

1480, 1481.

Contra.— Stading v. Chicago, etc., R. Co.,

78 Nebr. 566, 111 N. W. 460; Omaha, etc., R.
Co. V. Wright, 47 Nebr. 886, 66 N. W. 842;
Cincinnati, etc., R. Co. v. Smith, 22 Ohio St.

227, 10 Am. Rep. 729.
The duty to keep a lookout for the safety

of passengers, although not performed, can-

not avail the owner of the trespassing ani-

mal. Locke V. St. Paul, etc., R. Co., 15

Minn. 350.

[77]

If a person takes a dog upon a trestle

without any right to use the trestle as a
footpath, he cannot recover for an injury to

the dog upon the ground that those in charge
of the train failed to keep a lookout and
discover it. Cook v. Southern R. Co., 78 S. C.

527, 59 S. E. 361.

51. Palmer v. Northern Pac. R. Co., 37
Minn. 223, 33 N. W. 707, 5 Am. St. Rep.
839. Compare Chicago, etc., R. Co. v. Nash,
(Ind. 1890) 24 N. E. 884.

It is a duty as to animals rightfully on
the highway to keep u, lookout to avoid in-

juring them, but a breach of this duty will
not render the company liable for injury to
an animal wrongfully upon the highway.
Palmer v. Northern Pac. R. Co., 37 Minn.
223, 33 N. W. 707, 5 Am. St. Rep. 839.

52. Denver, etc., R. Co. v. Olsen, 4 Colo.

239; Stacey v. Winona, etc., R. Co., 42 Minn.
158, 43 N. W. 905; Locke v. St. Paul, etc.,

R. Co., 15 Minn. 350-; International, etc., R.
Co. V. Dunham, 68 Tex. 231, 4 S. W. 472, 2
Am. St. Rep. 484; Ft. Worth, etc., R. Co.
V. Hudgens, 43 Tex. Civ. App. 201, 94 S. W.
378; Missouri, etc., R. Co. v. Tolbert, (Tex.
Civ. App. 1905 ) 90 S. W. 508 ; Houston, etc.,

R. Co. V. Jones, 16 Tex. Civ. App. 179, 40
S. W. 745. But see Seaboard Air-Line R. Co.
V. Collier, 118 Ga. 463, 45 So. 300; Davis v.

Southern R. Co., 68 S. C. 446, 47 S. E.
723

53. Illinois Cent. R. Co. v. Noble, 142 111.

578, 32 N. E. 684 [reversing 42 111. App. 509] ;

Leslie i\ Wabash R. Co., 118 111. App. 606;
Mears v. Chicago, etc., R. Co., 103 Iowa 203,
72 N. W. 503; Buckman v. Missouri, etc., R.
Co., 83 Mo. App. 129; Hill v. Missouri Pac
R. Co., 66 Mo. App. 134. But see Ohio, etc.,

R. Co. V. Stribling, 38 111. App. 17; Missouri,
etc., R. Co. V. Rodgers, (Tex. C -. App. 1905)
86 S. W. 625.

54. Chicago, etc., R. Co. v. Nash, (Ind.

1890) 24 N. E. 884; Mobile, etc., R. Co. v.

House, 96 Tenn. 552, 35 S. W. 561.

At places not required to be fenced the
duty to keep a lookout for stock is not ab-
solute, but only to exercise ordinary care in

so doing. Houston, etc., R. Co. v. Van Ness,
(Tex. Civ. App. 1907) 101 S. W. 265.

[X, H, 7, b]
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pate their presence, no liability attaches except for failure to exercise a proper

degree of care after the animal is discovered.^^
e. Lights on Locomotive or Cars. A railroad company has an unqualified

right to carry a headlight on its locomotives whenever necessary or even conducive

to the safety of the train and its passengers, although its effect may be to increase

rather than diminish the danger to animals on the track ;
^^ and the company must

in operating trains at night carry a good and sufficient headlight for the purpose

of discovering stock upon the track." It is also negligence for a railroad company
to back trains at night without any warning of their approach and without lights

upon the rear of the train.^* If the headlight is sufficient and the injury is due
to its light being obscured by natural causes, such as fog or snow, the com-
pany will not be Hable if a proper degree of care under the circumstances is

exercised.^"

d. Obstructions of View. It has been held that a railroad company owes no
duty to owners of stock to keep its right of way in 'uch condition as to afford

its employees a view of it; '"' but by the weight of authority it is negUgence not to

keep the right of way free from weeds, bushes, or anything which would conceal

from those in charge of the train the presence of animals on or near the track,

and the company will be hable for injury to animals which but for such obstruc-

tions of view could have been discovered in time to avoid the injury. °' Where
an injury is occasioned by an obstruction of view due to natural causes over which
the company has no control, it wiU not be liable if the train was equipped with
proper lights and its servants were proceeding with a proper degree of care.°^

8. Rate of Speed and Means of Controlling Trains— a. Rate of Speed—
(i) In General. In the absence of statutory or municipal regulation railroad

companies may ordinarily adopt whatever rate of speed they may deem advisable

55. Leslie u. Wabash R. Co., US 111. App.
606; Castor v. Kansas City, etc., R. Co., 65
Mo. App. 359; Jewett v. Kansas City, etc., R.
Co., 50 Mo. App. 547 ; Senate v. Chicago, etc.,

R, Co., 41 Mo. App. 295; Jewett v. Kansas
City, etc., R. Co., 38 Mo. App. 48; Brooks v.

Hannibal, etc., R. Co., 27 Mo. App. 573;
Ft. Worth, etc., R. Co. v. Hudgena, 43 Tex.
Civ. App. 201, 94 S. AV. 378; Missouri, etc.,

R. Co. V. Tolbert, (Tex. Civ. App. 1905) 90
S. W. 508.

56. Bellefontaine, etc., R. Co. p. Schruy-
hart, 10 Ohio St. 116, holding that it is not
negligence to carry a headlight in the twilight
of tile evening if a proper precaution to

avoid collisions with other trains, although
it tends to contract the engineer's range of

vision and prevent him from seeing animals
upon the track as soon as he could otherwise
have done.

57. Alabama Great Southern R. Co. c.

Moody, 92 Ala. 279, 9 So. 238 ; Jonesboro, etc.,

R. Co. V. Guest, 81 Aik. 267, 99 S. W. 71.

SufSciency of headlight.— The headlight
should be the best in use, which is not to bo
determined by the mere fact of its adoption
on railroads which are generally best

equipped, but by its actual utility or .supe-

riority as demonstrated by use. Alabama
Great Southern R. Co. «. Moody, 92 Ala. 279,

9 So. 238 [explaining Alabama Great South-

ern R. Co. V. Jones, 71 Ala. 487].

58. Hollender v. New York Cent., etc., R.

Co., 14 Dalv (N. Y.) 219, 6 N. Y. St. 352, 19

Abb. N. Cas. 18.

59. Alabama Great Southern R. Co. v.
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Jones, 71 Ala. 487; Louisville, etc., R. Co. i'.

Melton, 2 Lea (Tenn.) 262.

60. Kansas City, etc., R. Co. v. Kirksey,

48 Ark. 366, 3 S. W. 190, holding that a rail-

road company is not liable for injury to an
animal which was standing behind a clump
of bushes growing on the right of way and
concealed by them until too late to stop the

train.

Where cars are left standing near a cross-

ing but not so as to obstruct it, the com-
pany will not be liable for injury to an ani-

mal coming from behind these cars and struck

by a train approaching on another track,

which could not be stopped after the animal
came into view. Hyer v. Chamberlain, 46
Fed. 341.

61. Curry v. Southern R. Co., 148 Ala.

57, 42 So. 447; Ohio, etc., R. Co. v. Clutter,

82 111. 123; Indianapolis, etc., R. Co. v. Smith,
78 111. 112; Ward v. Wilmington, etc., B. Co.,

113 N. C. 566, 18 S. E. 211.

The clearing away of obstructions of view
must extend to the outer bank of the side

ditches which drain the track, or all of the
ground over which the company is exercis-

ing actual control for corporate purposes
(Ward V. Wilmington, etc., R. Co., 113 N. C.

566, 18 S. E. 211), but the company need not
keep the entire right of way clear of bushes
or other growth bevond these limits (Ward V.

Wilminsrton, etc., R. Co., 109 N. C. 358, 13
S. E. 926).

62. Alabama Great Southern R. Co. v. ^ic-

Alpine, 75 Ala. 113; Alabama Great Southern
R. Co. 1!. Jones, 71 Ala. 487.
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provided it is reasonably safe/' the primary consideration being the safety of the

passengers and property intrusted to their care."* If the convenience and busi-

ness of the pubUc demands rapid transportation they are not restrained from meet-

ing this requirement because of the increased danger to animals which might
be upon the track/^ and will not be Uable for such injuries on account of the rate

of speed adopted if not otherwise at fault."" But whatever rate of speed is adopted
the company must exercise a proper degree of care to avoid injuries to animals/^

which varies according to the danger of injury at a given place,"' and existing con-

ditions making it easy or difficult to perceive obstructions upon the track; "' and

63. Alabama.— East Tennessee, etc., R.
Co. V. Deaver, 79 Ala. 216.

Colorado.— Chicago, etc., E. Co. v. Camp-
bell, 34 Colo. 380, 83 Pac. 138.

Illinois.— Chicago, etc., R. Co. v. Bunker,,

81 111. App. 616; Wabash, etc., R. Co. v.

Neikirk, 15 111. App. 172.

Ohio.— Central Ohio R. Co. v. Lawrence, 13
Ohio St. 66, 82 Am. Dec. 434.

South Dakota.— Miller v. Chicago, etc., E.
Co., (1907) HI N. W. 553.

See 41 Cent. Dig. tit. " Railroads," § 1484.

64. New Orleans, etc., R. Co. v. Field, 46
Miss. 573; Ohio Cent. E. Co. v. Lawrence,
13 Ohio St. 66, 82 Am. Dec. 434; Bemia v.

Connecticut, etc., R. Co., 42 Vt. 375, 1 Am.
Eep. 339.

65. New Orleans, etc., R. Co. v. Field, 46
Miss. 573; Doggett v. Richmond, etc., E. Co.,

81 N. C. 459; Central Ohio R. Co. v. Law-
rence, 13 Ohio St. 66, 82 Am. Dec. 434. See
also Western R. Co. v. Sistrunk, 85 Ala. 352,

6 So. 79.

The benefits of a regular and rapid train
service to the whole country greatly out-

weigh any considerations of occasional injury

to stock, and it would be an unwise policy to

hamper and diminish its usefulness by need-
less restraints in this regard. Doggett v.

Richmond, etc., R. Co., 81 N. C. 459.

66. Illinois.— Terre Haute, etc., E. Co. v.

Jenuine, 16 III. App. 209; Watiash, etc., E.
Co. V. Neikirk, 15 111. App. 172; Wabash, etc.,

E. Co. V. Neikirk, 13 Til. App. 387.
Indiana.— Cleveland, etc., E. Co. v. Baker,

24 Ind. App. 152, 54 N. E. 814.
Iowa.— Plaster v. Illinois Cent. R. Co., 35

Iowa 449.

Michigan.— Stern v. Michigan Cent. R. Co.,

76 Mich. 591, 43 N. W. 587.
Missotm.— Main v. Hannibal, etc., R. Co.,

18 Mo. App. 388.

Nebraska.— Grand Island, etc., R. Co. v.

Phipps, 48 Nebr. 493, 67 N. W. 441 ; Chicago,
etc., E. Co. V. Clark, 26 Nebr. 645, 42 N. W.
703.

l!lorth Carolina.— Seawell v. Raleigh, etc.,

E. Co., 106 N. C. 272, 10 S. E. 1045; Doggett
C. Richmond, etc., R. Co., 81 N. C. 459.

Ohio.— Ohio Cent. R. Co. v. Lawrence, 13

Ohio St. 66, 82 Am. Dec. 434.

South Oa/roUna.— Zeigler ». Northeastern

R. Co., 7 S. C. 402.

South Dakota.— Miller v. Chicago, etc., R.

Co., (1907) 111 N. W. 553.

Texas.— Galveston, etc., R. Co. v. Cassi-

nelli. (Civ. App. 1904) 78 S. W. 247; Mis-

souri, etc., E. Co. V. Parker, (Civ. App.

1898 ) 46 S. W. 280 ; Galveston, etc., R. Co. P.

Wink, (Civ. App. 1895) 31 S. W. 326.

Vermont.— Bemis v. Connecticut, etc., R.
Co., 42 Vt. 375, 1 Am. Rep. 339.

See 41 Cent. Dig. tit. " Railroads," | 1484.

The fact that a train was running faster

than schedule time in an effort to make up
time will not render the company liable where
those in charge of the train used all means in

their power to avoid the accident. St. Louis,
etc., E. Co. V. Felton, (Tex. App. 1889) 14
S. W. 1072.
67. New Orleans, etc., R. Co. v. Field, 46

Miss. 573; Campbell v. Missouri, etc., R. Co.,

59 Mo. App. 151. See also Louisville, etc.,

R. Co. V. Cochran, 105 Ala. 354, 16 So.

797.

68. Alabama Midland E. Co. v. McGill, 121
Ala. 230, 25 So. 731, 77 Am. St. Rep. 52;
Chicago, etc., R. Co. v. Engle, 84 HI. 397;
Kinyon v. Chicago, etc., R. Co., 118 Iowa
349, 92 N. W. 40, 96 Am. St. Eep. 382.

At crossings trains should be operated with
greater care to avoid injury to animals which
might rightfully be upon the track (Chicago,
etc., E. Co. V. CaufTman, 38 111. 424) ; but
even at crossings no particular rate of speed
can be held to be negligence per se, the ques-

tion depending upon the locality of the cross-

ing and the amount of travel ( East Tennessee,
etc., E. Co. V. Deaver, 79 Ala. 216) ; and at
the crossing of an ordinary public highway it

is not negligence on the part of a railroad
company not to reduce its customary rate of

speed in the absence of any special circum-
stances charging its servants with knowledge
that an obstruction at such crossing was
likely to be encountered (Zeigler v. North-
eastern R. Co., 7 S. C. 402; Missouri, etc., B.
Co. V. Morris, (Tex. Civ. App. 1901) 63 S. W.
888).

In passing through cities, towns, and vil-

lages trains should be run with a greater de-

gree of care and at a less rate of speed (La-
fayette, etc., E. Co. V. Shriner, 6 Ind. 141);
but no arbitrary rule can be laid down as to

the rate of speed which would apply to all

parts of the town, since what would be un-
reasonable speed in one portion might be en-

tirely proper in another and less thickly

populated portion (Burlington, etc., E. Co. p.

Wendt, 12 Nebr. 76, 10 N. W. 456) ; and the

mere fact of a train passinj? a small station

at which it was not required to stop without

slackening its speed is not sufficient to show
negligence (Texas, etc., E. Co. v. Langham,
(Tex. Civ. App. 1906) 95 S. W. 686).
69. Western E. Co. v. Mitchell, 148 Ala.

[X, H, 8, a, (I)]
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it has been held to be negUgence for a railroad company to run a train at a dangerous
rate of speed at a place where those in charge of the train knew that animals were
accustomed to congregate and be upon the track,'" or through a village where
animals are permitted to run at large and are Uable to be upon the track." So,

in the absence of statute or municipal regulation, no particular rate of speed is

negligence per se," but depends upon the facts and circumstances of the particu-

lar case,''^ and therefore may be considered as an element of negligence in con-

nection with other circumstances.'*

(ii) Violation of Statutes or Ordinances. There are in some juris-

dictions statutes, and in many towns and cities ordinances, limiting the speed

at which trains may be operated at different places.'^ In some cases the statutes

expressly provide that operating trains at a speed in excess of the limit prescribed

shall be deemed negligence,'" or shall render the company liable for any injuries

occurring while trains are so operated ; " but independently of such express pro-

35, 41 So. 427, holding that where a. bank of
fog appears ahead of a train and across the
track so as to hide from view objects that
might be beyond it on or near the track, it

is negligence for an engineer not to regulate
the speed of the train in accordance with the
danger.

70. Campbell v. Missouri, etc., R. Co., 59
Mo. App. 151. Compare Chicago, etc., R. Co.
V. Clark, 26 Nebr. 645, 42 N. W. 703.

71. Chicago, etc., R. Co. v. Engle, 84 111.

397.

72. Alabama.—Western E. Co. v. Sistrunk,
85 Ala. 352, 5 So. 79; East Tennessee, etc.,

E. Co. v. Deaver, 79 Ala. 216.
Colorado.— Chicago, etc., E. Co. v. Camp-

bell, 34 Colo. 380, 83 Pac. 138.

Georgia.— Georgia Cent. E. Co. v. Williams
Buggy Co., 121 Ga. 293, 48 S. E. 939.

Iowa.— Flattes r. Chicago, etc., E. Co., 35
Iowa 191.

Missouri.— Young c. Hannibal, etc., E. Co.,

79 Mo. 336 ; Wallace v. St. Louis, etc., E. Co.,

74 Mo. 594; Wasson i;. McCook, 80 Mo. App.
483; Main v. Hannibal, etc., R. Co., 18 Mo.
App. 388.

Nebraska.—- Burlington, etc., R. Co. v.

Wendt, 12 Nebr. 76, 10 N. W. 456.
Texas.— Gulf, etc., R. Co. v. Anson, ( 1907

)

105 S. W. 989.

Vermont.— MoTse v. Eutland, etc., E. Co.,

27 Vt. 49.

See 41 Cent. Dig. tit. "Railroads," § 1484.
In operating trains at night the rule in

Alabama is that it is negligence on the part
of a railroad company to run trains at such
a rate of speed that they could not be stopped
by the use of the ordinary means and appli-

ances within the distance that the engineer
can see stock upon the track by the aid of

the headlight (Louisville, etc., R. Co. v.

Christian Moerlein Brewing Co., 150 Ala. 390,
43 So. 723; Western E. Co. i\ Stone, 145
Ala. 663, 39 So. 723; Southern E. Co. v.

Pogue, 145 Ala. 444, 40 So. 565; Georgia
Cent. E. Co. ». Main, 143 Ala. 149, 42 So. 108;
Alabama Midland E. Co. v. McGill, 121 Ala.

230, 25 So. 731, 77 Am. St. Rep. 52; Louis-
ville, ete.,E. Co. v. Kelton, 112 Ala. 533, 21 So.

819; Central R., etc., Co. v. Ingram, 98 Ala.
395, 12 So. 801 ; Birmingham Mineral E. Co.
V. Harris, 98 Ala. 326, 13 So. 377; Memphis,
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etc., R. Co. V. Lyon, 62 Ala. 71), unless from
unknown causes the machinery and appliances

liave in the course of travel become defective,

or the intervention of natural causes has

rendered it inefficient, as where the light cast

from a proper headlight is obscured by fog,

rain, or snow (Alabama Great Southern R.

Co. v. Jones, 71 Ala. 487 ) ; but elsewhere this

rule has been expressly disproved as seriously

and needlessly impairing the usefulness of

railroad transportation at night (Winston v.

Raleigh, etc., R. Co., 90 N. C. 66).
73. Young V. Hannibal, etc., E. Co., 79

Mo. .330; Burlington, etc., E. Co. v. Wendt,
12 Xebr. 76. 10 N. W. 456 ; Louisville, etc., E.

Co. V. Milam, 9 Lea (Tenn.) 223.

74. ArkaTisas.— Ford v. St. Louis, etc., R.

Co., 06 Ark. 363, 50 S. W. 864.

Iowa.— Hartman r. Cliicago Great Western
R. Co., 132 Iowa 582, 110 N. W. 10; Kinyon
c. Chicago, etc., R. Co., 118 Iowa 349, 92
N. W. 40, 96 Am. St. Rep. 382.

Missovri.— Campbell v. Missouri, etc., R.
Co., 59 Mo. App. 151.

Tennessee.— Louisville, etc., E. Co. v.

Milam, 9 I.^a 223.

Texas.— Gulf, etc., E. Co. v. Anson, (Civ.

App. 1904) 82 S. W. 785.

See 41 Cent. Dig. tit. " Eailroads," § 1484.

75. See supra, X, B, 4, c; and cases cited

infra, notes 76-81.

76. See Monahan v. Keokuk, etc., E. Co.,

45 Iowa 523.

The Iowa statute which provides that op-
erating trains upon depot grounds where no
fences are built at over eight miles per hour
shall be deemed negligence and render the
company liable for injuries to live stock

applies only to stock running at large.

Strever v. Chicago, etc., E. Co., 106 Iowa
137, 76 N. W. 513; Johnson v. Chicago, etc.,

R. Co., 75 Iowa 157, 39 N. \V. 242.

77. Bell V. Kansas City, etc., R. Co., (Miss.

1891) 9 So. 289; New Orleans, etc., R. Co.

f. Toulm6, 59 Miss. 284.

The fact that the train had been slowed
down so that at the instant of the collision

the speed was within the prescribed limit

does not relieve the company from liability

if just previously the train was exceeding
the limit and the accident was due to this
fact. Illinois Cent. R. Co. r. Jordan, 63 Miss.
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visions a violation of such speed regulations is negligence per se/' and renders the

railroad company liable for injuries to stock occurring within the limits to which
the statutes or ordinances apply and which are directly due to such excessive speed, '°

or to a failure to slow up on approaching the crossing as required by statute.'" If

the LQJury occurs outside of the territory to which the speed regulations apply,

the company is not Uable unless otherwise negligent.*'

(ill) Effect of Stock Laws. If an animal is suffered to run at large

in violation of law and is killed or injured while unlawfully upon a railroad track,

the fact that the traia was being run at a high rate of speed or without proper care in

other respects will not render the company Hable imless its servants, after discover-

ing the animal, could by the exercise of proper care have avoided the injury.*^

(iv) Increasing Speed Where Collision Is Inevitable. If animals
appear upon the track at a point so near a train as to make a collision inevitable,

the company is not liable because the engineer increases the speed ia order to

diminish the danger to the train, *^ although the speed is increased beyond the

458; New Orleans, etc., R. Co. c. Toulme, 59
Mis8. 284.

78. Bowman v. Chicago, etc., R. Co., 85
Mo. 533; Baokenstoe v. Wabash, etc., R. Co.,

23 Mo. App. 148; Chicago, etc., R. Co. «.

Erwin, (Tex. Civ. App. 1901) G5 S. W. 496;
Texas, etc., R. Co. v. Cockrell, 2 Tex. App.
Civ. Caa. § 717. But see Southern R. Co.
V. Wood, 52 S. W. 796, 21 Ky. L. Rep. 575.
A prima facie case is made by proof that

at the time of the accident the train was
running at a prohibited rate of speed. Ohio,
etc., R. Co. V. O'Donnell, 26 III. App. 348.

If the statute or ordinance is not pleaded
and does not furnish the ground of action
a violation of its provisions is evidence of
negligence but in such case it is not negli-
gence per se. Windsor c. Hannibal, etc., R.
Co., 45 Mo. App. 123.

79. Alabama.— Louisville, etc., R. Co. v.

Christian Moerlein Brewing Co., 150 Ala. 390,
43 So. 723.

Illinois.— Lake Erie, etc., R. Co. v. Norris,
60 111. App. 112.

Iowa.— O'Leary v. Chicago, etc., R. Co.,

(1905) 103 N. W. 362.
Minnesota.— Fritz v. First Div. St. Paul,

etc., R. Co., 22 Minn. 404.
Missouri.— Bowman v. Chicago, etc., R.

Co., 85 Mo. 533; Backenstoe v. Wabash, etc.,

R. Co., 23 Mo. App. 148.
New Hampshire.— Clark v. Boston, etc., R.

Co., 64 N. H. 323, 10 Atl. 676.
Teajos.— Houston, etc., R. Co. v. Terry, 42

Tex. 451; Texas, etc., R. Co. v. Cockrell, 2
Tex. App. Civ. Cas. § 717.

See 41 Cent. Dig. tit. " Railroads," § 1485.
Territory embraced.—A statute prohibit-

ing the running of trains at over a certain
speed "through any town, city or village"
applies to all violations of its terms within
the legal or corporate limits of such city,
town, or village, without regard to the irregu-
lar and variable lines of settlement and im-
provement. Illinois Cent. R. Co. v. Jordan,
63 Miss. 458. See also Bell v. Kansas City,
etc., R. Co., (Miss. 1891) 9 So. 289.
The speed at the point of entering the ter-

ritory to which the statute or ordinance ap-
plies must be within the prescribed limit and
the speed in approaching such territory must

1)6 regulated accordingly. Lake Erie, etc., E.
Co. V. Norris, 60 111. App. 112.

The fact that an ordinance provides for a
fine for running trains in violation of its

provisions does not affect the right of action
based on negligence in running over an ani-

mal on the tracks. Backenstoe v. Wabash,
etc., R. Co., 23 Mo. App. 148.

Regulations of railroad commissioners in
regard to the speed of trains have been held

to be designed merely for the safety of trains-

and not to affect the duty of the railroad

company to a person who leaves a horse
standing near a railroad track. Gerry v.

New York, etc.. R. Co., 194 Mass. 35, 79 N. E.
783.

Under the Canadian statute the speed limit
of six miles per hour while passing through
a thickly populated portion of a city, town,
or village does not apply if the road is

properly fenced and cattle-guards provided at
crossings. Grand Trunk R. Co. v. McKay,
34 Can. Sup. Ct. 81 [reversing 5 Ont. L. Rep.
313, 2 Ont. Wkly. Rep. 57].
80. Charleston, etc., R. Co. V. Camp, 3 Ga.

App. 232, 59 S. E. 710.

81. Nashville, etc., R. Co. v. Hembree, 85
Ala. 481, 5 So. 173; Western R. Co. v. Sis-

trunk, 85 Ala. 352, 5 So. 79; Monahan v.

Keokuk, etc., R. Co., 45 Iowa 523.
An exception to this rule is made where

the injury, although occurring outside of the
limits to which the statute or ordinance ap-

plies, is the proximate result of a violation

of the speed regulations within such limits,

as where animals are driven by a train run-
ning at an unlawful speed from within such
limits to a point beyond where they are over-

taken and killed. Story v. Chicago, etc., R.

.

Co., 79 Iowa 402, 44 N. W. 690.

82. Toledo, etc., R. Co. v. Barlow, 71 111.

640.

But if a train is running in violation of an
ordinance limiting its rate of speed and on
this account kills or injures an animal, the

company will be liable, although the animal
was unlawfully running at large, if it had
been confined and escaped without the owner's
knowledge or consent. Bowman r. Chicago,
etc., R. Co.. 85 Mo. 533.

sis. Chicago, etc., R. Co. v. Jones, 59 Miss.

[X, H, 8, a, (IV)]
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limit fixed by statute as rendering the company liable for injuries caussd whUe so
running.'*

b. Means of Controlling Trains. It is the duty of railroad companies to
equip their trains with sufficient brakes to stop the train withiu a reasonable
time and distance,^ and to employ a sufficient number of brakemen properly
to operate them,'° and they will be liable for injuries to animals which in the absence
of such neglect could have been prevented; " but railroad companies are not
obliged to procure the best appliances regardless of cost for the management
of their trains but only such as are usually and reasonably sufficient.'* It is also

negligent to leave cars standiug on a descendiag grade without being securely

fastened, and the company will be liable for injuries to stock caused by such
cars escaping and running down the grade. '^

9. Precautions as to Animals Seen On or Near Tracks — a. In General. When
animals are seen on or in dangerous proximity to a railroad track, it is the duty
of those in charge of the train to exercise ordinary care to avoid injuring them
and a failure to do so wiU render the company liable for any injuries occasioned
thereby." What will amount to such care depends upon the circumstances of

the particular case,°' and those in charge of the train are only required to do what

465; Owens t. Hannibal, etc., E. Co., 58 Mo.
386; Cranston r. Cincinnati, etc., R. Co., 1

Han<^ (Ohio) 193, 12 Ohio Dec. (Reprint)
97; Bunnell v. Rio Grande Western R. Co.,

13 Utah 314, 44 Pac. 927.

A collision with an animal is less dangerous
to the safety of the train if at a high rate of

speed than at a low one. Cranston ». Cin-
cinnati, etc., R. Co., 1 Handy (Ohio) 193, 12
Ohio Dec. (Reprint) 97.

84. Chicago, etc., R. Co. v. Jones, 59 Miss.
465.

85. Vieksburg, etc., R. Co. v. Ration, 31
Miss. 156, 66 Am. Dec. 552; Forbes r. At-
lantic, etc., R. Co., 76 N. C. 454.

Inability to stop within the distance shown
by the headUght at the speed at which the
train is operated is not sufficient to render
the company liable if after discovering the
animal upon the track everything possible

was done to avoid the injury. Winston v.

Raleigh, etc., R. Co., 90 N. C. 66.

86. Toledo, etc., E. Co. v. McGinnis, 71 111.

346; McDonald v. Chicago, etc., R. Co., 51

Mich. 628, 17 N. W. 210.

87. Toledo, etc., R. Co. ». McGinnis, 71 111.

346; McDonald v. Chicago, etc., R. Co., 51

Mich. 628, 17 N. W. 210 ; Forbes v. Atlantic,

etc., R. Co., 76 N. C. 454.

88. Natchez, etc., R. Co. v. McNeil, 61

Miss. 434.

Air-brakes.— The fact that a train was
not equipped with air-brakes is not siifficient

to charge the company with liability for

stock killed or injured. Hartley i;. Georgia,

etc., R. Co., 60 Ga. 182 ; Grundy v. Louisville,

etc., R. Co., 2 S. W. 899, 8 Ky. L. Rep.

689.

89. Battle v. Wilmington, etc., R. Co., 66

N. C. 343.

90. Arkwnsas.— Kansas City, etc., R. Co.

V. Ingram, 80 Ark. 269, 97 S. W. 55.

OaUfornia.— Richmond v. Sacramento Val-

ley R. Co., 18 Cal. 351.

Colorado.— Denver, etc., R. Co. v. .Nye, 9

Colo. App. 94, 47 Pac. 654.

Illinois.— Lake Erie, etc., Co. r. Norris, 60
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111. App. 112; Cleveland, etc., R. Co. «;. Rice,

48 111. App. 51; Shuman r. Indianapolis, etc.,

R. Co., 11 111. App. 472.

Iowa.—.Lawson v. Chicago, etc., R. Co., 57
Iowa 072, 11 N. W. 633.

Kentucky.— Kentucky Cent. R. Co. v.

Lebus, 14 Bush 518; Kean v. Chenault, 41
S. W. 24, 19 Ky. L. Rep. 448.

Missouri.— Young v. Hannibal, etc., R. Co.,

79 Mo. 336; Kendig v. Chicago, etc., R. Co.,

79 Mo. 207; Buster v. Hannibal, etc., R. Co.,

18 Mo. App. 578.

North Dakota.— Bostwick v. Minneapolis,
etc., R. Co., 2 N. D. 440, 51 N. W. 781.

Texas.— San Antonio, etc., R. Co. i;. Har-
ris, (Civ. App. 1904) 79 S. W. 841; Missouri,

etc., R. Co. V. Meithvein, (Civ. App. 1896)
33 S. W. 1093.

Virginia.— Trout v. Virginia, etc., R. Co.,

23 Gratt. 619.

West Virginia.— Blankenship v. Kanawha,
etc., R. Co., 43 W. Va. 135, 27 S. E. 355.

United States.— Eddy v. Evans, 58 Fed.

151, 7 C. C. A. 129.

See 41 Cent. Dig. tit. " Railroads," § 1489.

91. Cranston v. Cincinnati, etc., R. Co., 1

Handy (Ohio) 193, 12 Ohio Dec. (Reprint)

97; Bemis v. Connecticut, etc., R. Co., 42 Vt.

375, 1 Am. Rep. 339.

A different degree of care and precaution
is required according to whether an animal
is actually on or merely in the vicinity of

the track (Western R. Co. v. Lazarus, 88
Ala. 453, 16 So. 877; Savannah, etc., R. Co.

V. Rice, 23 Fla. 575, 3 So. 170) ; whether the
animal is grazing quietly or moving toward
the track (Chicago, etc., R. Co. v. Kellam, 92
111. 245, 34 Am. Rep. 128); whether on the

approach of the train it moves away quietly

or runs about in the vicinity of the track in

an excited manner (Wilson v. Norfolk, etc.,

R. Co., 90 N. C. 69) ; and whether its means
of egress from the vicinity of the track is

clear or obstructed by fences or embankments
(Little Rock, etc., E. Co. v. Trotter, 37 Ark.
593 ; Warren v. Chicago, etc., E. Co., 59 Mo.
App. 367).
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an ordinarily prudent and skilful person would be expected to do under the cir-

cumstances. °^ It is not necessary when animals are seen, to guard against every

possible contingency which might result in injury to them, but only such as are

reasonably to be apprehended; °' and all precautions as to avoiding injury to stock

are to be exercised subject to the paramount duty of caring for the safety of per-

sons and property upon the train. °* But where an injury to an animal is reason-

ably to be apprehended, all efforts consistent with the safety of the train should

be made to avoid it,"" and it is clearly negligence where animals are seen upon
the track, for the engineer to proceed without giving any alarm or attempting
to stop or check the speed of the train if there is opportunity to do so.'" In
emergencies something must be left to the discretion of the engineer, both as to

what precautions would be best calculated to prevent the injury,'*' and also as

to what if anything may prudently be done consistently with the safety of the

train and its passengers, °* particularly where the animal is wrongfully upon the

track,"" and infallibihty can neither be expected nor required.' In some juris-

92. Hot Springs R. Co. r. Newman, 36
Ark. 607; Wabash R. Co. v. Aarvig, 66 111.

App. 146; Yazoo, etc., R. Co. v. Wright, 78
Miss. 125, 28 So. 806; Cantrell v. Kansas
City, etc., R. Co., 69 Miss. 435, 10 So. 580.

No particular act or precaution can be said

to be necessary in every case and under all

circumstances, as the same precaution which
in some cases might be proper would in

others be useless or even mischievous. Cant-
rell f. Kansas City, etc., R. Co., 69 Miss. 435,
10 So. 580.

The fact that the engineer jumped from
the train will not render the company liable

where the alarm was sounded, the brakes ap-

plied, and the engine reversed, and he did not
abandon his post until everything was done
which oould be to stop the train. Yazoo, etc.,

R. Co. r. Brumfield, 64 Miss. 637, 1 So.

905.

93. Chicago, etc., R. Co. v. Bradfield, 63
111. 220.
Where a runaway team crosses the track

in front of a train and there is no reason to
believe that it will change its course and
come again upon the track, it is not neces-
sary to alter the speed of the train in an-
ticipation of such a contingency. Judd v.

Wabash, etc., R. Co., 23 Mo. App. 56; Wat-
son V. Philadelphia, etc., R. Co., 2 Walk.
(Pa.) 456 [affirming 7 Phila. 249].
It is not always sufficient, however, for

the engineer to guard against what he be-

lieves will happen, but he must also provide
against what he apprehends may happen.
Grimmell v. Chicago, etc., R. Co., 73 Iowa 93,

34 N. W. 758.
94. Witherell v. Milwaukee, etc., R. Co.,

24 Minn. 410; Cranston v. Cincinnati, etc.,

R. Co., 1 Handy (Ohio) 193, 12 Ohio Dec.
(Reprint) 97; Bunnell v. Rio Grande West-
ern R. Co., 13 Utah 314, 44 Pac. 927; Bemis
V. Connecticut, etc., R. Co., 42 Vt. 375, 1 Am.
Rep. 339.

The essential inquiry therefore is not
whether every possible effort was made to

stop the train and avoid the accident, but
whether that which was done was what ordi-

nary care and skill and reasonable nrudence
demanded in view of the safety of the train,

and the circumstances of the particular case.

Bunnell v. Rio Grande Western R. Co., 13

Utah 314, 44 Pac. 927. See also Wallace v.

St. Louis, etc., R. Co., 74 Mo. 594.

95. Parker v. Dubuque, etc., R. Co., 34
Iowa 399 ; LouisviUe, etc., R. Co. v. Kice, 109

Ky. 786, 60 S. W. 705, 22 Ky. L. Rep. 1462;
Troutwine v. Louisville, etc., R. Co., 105 S. W.
142, 32 Kv. L. Rep. 5; Eddy v. Evana, 58
Fed. 151, 7 C. C. A. 129.

If an engineer takes chances on the con-

sequences of an act apparently dangerous,
and with full opportunity of avoiding all

danger, he does so at the risk of the company.
Elmsley v. Georgia Pac. R. Co., (Miss. 1891)
10 So. 41.

A reversal of the engine is not required

if it would endanger the safety of persona

upon the train (Nashville, etc., R. Co. v.

Troxlee, 1 Lea (Tenn.) 520) ; but cannot be
excused merely on the ground that it might
be injurious to the machinery of the engine

(East Tennessee, etc., R. Co. ;;. Selcer, 7 Lea
(Tenn.) 557).
96. Springfield, etc., R. Co. v. Andrews, 68

111. 56; Chicago, etc., R. Co. v. Barrie, 55
111. 226; Missouri Pac. R. Co. v. Wilson, 28
Kan. 637; Illinois Cent. R. Co. v. Person, 65

Miaa. 319, 3 So. 375 ; Jonea v. North Carolina

R. Co., 70 N. C. 626; Aycock v. Wilmington,
etc., R. Co., 51 N. C. 231.

97. Mobile, etc., R. Co. v. Caldwell, 83 Ala.

196, 3 So. 445; New Orleans, etc., R. Co. v.

Bourgeois, 66 Miaa. 3, 5 So. 629, 14 Am. St.

Rep. 534; Bemia v. Connecticut, etc., R. Co.,

42 Vt. 375, 1 Am. Rep. 339.

98. Cramston v. Cincinnati, etc., R. Co., 1

Handy (Ohio) 193, 12 Ohio Dec. (Reprint)

97 ; Bemis v. Connecticut, etc., R. Co., 42 Vt.

375. 1 Am. Rep. 339.

99. Bemis v. Connecticut, etc., R. Co., 42
Vt. 375, 1 Am. Rep. 339.

1. Mobile, etc., R. Co. v. Caldwell, 83 Ala.

196, 3 So. 445; New Orleans, etc., R. Co. v.

Bourgeois, 66 Miss. 3, 5 So. 629, 14 Am. St.

Rep. 534.

Where the case requires the exercise of

judgment and discretion, negligence cannot be
inferred merely because the result shows that

some other course might have been better

than the one actually taken (Wattson v.

Philadelphia, etc., R. Co., 7 Phila. (Pa.) 249

[X, H, 9, a]
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dictions the statutes specifically require certain precautions to be taken when
animals are seen upon the track; ^ but they do not require an attempt of the impos-
sible,^ or contemplate that any action should be taken which, under the circimi-

stances of the particular case, would endanger the safety of the train,'' or render

the company liable for failure to observe all of such precautions where there was
not sufficient time to do so,^ provided that if there was sufficient time for some of

them that was done which was best calculated to avoid the accident."

b. Trespassing Animals. The weight of authority is undoubtedly to the

effect that as a general rule a railroad company is not liable for injuries to trespassing

animals in the absence of gross negligence or wilful or intentional injury; ' but
it has been held that in the application of this rule a distinction should be made
between a failure to observe such precautions as are designed to guard generally

against possible injuries, and precautions to avoid a particular injury where the

danger is known,* and that while it is not necessary to maintain a lookout for tres-

passing animals,' the fact that animals are wrongfully upon a railroad track does
not reUeve the railroad company after their presence and peril are discovered

from exercising ordinary care to prevent injuring them;'" but it has been held

[affirmed in 2 Walk. 456] ; but the company
must employ persons of reasonable skill and
judgment to manage their trains, and the
mere fact that the injury was due to a mis-
take of judgment is not necessarily sufficient

to relieve the company from liability (Parker
V. Dubuque Southwestern R. Co., 34 Iowa
399).

2. Mobile, etc., R. Co. v. Malone, 46 Ala.

391 ; Memphis, etc., R. Co. r. Scott, 87 Tenn.
494, 11 S. W. 317.

The statute applies only to injuries due to
direct collision with the train and the omis-
sion of some prescribed precaution will not
render the company liable for an injury done
by an animal to itself because of fright.

Holder r. Chicago, etc., R. Co., 11 Lea (Tenn.)

176.

The terms " on the track " and " upon the
road " as used in the statutes prescribing the
precautions to be taken do not apply to the
entire right of way, but mean being actually
on the track or in such a position as to be
struck or injured by the train while moving
on the rails, and if the animal when seen is

upon some other portion of the right of way
the statutes do not apply and the case de-

pends upon common-law principles. East
Tennessee, etc., R. Co. v. Bayliss, 77 Ala. 429,

54 Am. Rep. 69; Louisville, etc., R. Co. v.

Reidmond, 11 Lea (Tenn.) 205 [modifying
Nashville, etc., R. Co. v. Anthony, 1 Lea
(Tenn.) 516].

3. East Tennessee, etc., R. Co. v. Deaver,
79 Ala. 216; East Tennessee, etc., R. Co. v.

Bayliss, 77 Ala. 429. 54 Am. Rep. 69; Mobile,
etc., R. Co. f. Thompson, 101 Tenn. 197, 47

S. W. 151.

4. East Tennessee, etc., R. Co. v. Deaver,
79 Ala. 216; Nashville, etc., R. Co. v. Troxlee,

1 Lea (Tenn.) 520.

5. Mobile, etc., R. Co. v. Caldwell, 83 Ala.
196, 3 So. 445 ; Mobile, etc., R. Co. r. Thomp-
son, 101 Tenn. 197, 47 S. W. 151; East Ten-
nessee, etc., R. Co. V. Scales, 2 Lea (Tenn.)

688 [disapproving Memphis, etc., R. Co. v.

Smith, 9 Heisk. (Tenn.) 860; Nashville, etc.,

E. Co. V. Thomas, 5 Heisk. (Tenn.) 262].

[X, H, 9, a]

6. Memphis, etc., R. Co. v. Scott, 87 Tenn.

494, 11 S. W. 317.

7. See supra, X, H, 1, »;.

8. Bostwick V. Minneapolis, etc., R. Co.,

2 N. D. 440, 51 N. W. 781, where the court
said that the rule limiting the liability of

the company to cases of gross negligence or
wanton injury should be confined to cases

where the negligence consisted in a failure to

keep a lookout, the speed of the train, omis-
sion of signals, or some act of a kindred
nature having no reference to any known ob-

struction or danger, and that the cases es-

tablishing the general rule were in fact of

this character.
9. See supra, X, H, 7, b.

10. Illinois.— Chicago, etc., R. Co. v. Smed-
ley, 65 111. App. 644; Cleveland, etc., R. Co.
('. Aherns, 42 111. App. 434.
Kansas.— Leavenworth, etc., R. Co. v,

Forbes, 37 Kan. 445, 15 Pac. 595.
Minnesota.— Mooers v. Northern Pac. R.

Co., 69 Minn. 90, 71 N. W. 905; Witherell v.

Milwaukee, etc., R. Co., 24 Minn. 410.
Mississippi.— Roberds v. Mobile, etc., R.

Co., 74 Miss. 334, 21 So. 10.

North Dakota.— Bostwick v. Minneapolis,
etc., R. Co., 2 N. D. 440, 51 N. W. 781.
South Dakota.— Borneman v. Chicago,

etc-., R. Co., 19 S. D. 459, 104 N. W. 208.
Texas.— Galveston, etc., R. Co. v. Balkam,

(Civ. App. 1892) 20 S. W. 860.
Canada.— Campbell v. Great Western R.

Co., 15 U. C. Q. B. 498.

See 41 Cent. Dig. tit. " Railroads," § 1494.
What will amount to ordinary care with

regard to trespassing animals depends upon
a variety of circumstances, and is always
subject to the paramount duty of providing
for the safety of persons and property on the
train or otherwise lawfully upon the track.
Bemis v. Connecticut, etc., R. Co., 42 Vt. 375,
1 Am. Rep. 339.

If all reasonable means are used consist-
ent with the safety of the train as soon as
such animals are discovered the company will
not be liable. Jewett v. Kansas Citv, etc., R
Co., 50 Mo. App. 547.
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that a railroad company is not obliged to stop or to slacken the speed of its trains

as a precaution against injury to trespassing animals."

e. Duty to Stop or Slacken Speed. The pubhc interests involved in rapid

transportation and regular connections, as well as the safety of the train itself,

demand that the progress of trains should not imnecessarily be interfered with,^^

'

and it is not always necessary to stop or reduce speed because animals are dis-

covered near the track,'^ or that this should always be done immediately even
where the animals are discovered upon the track," nor is it necessary in any case

to attempt to stop or reduce speed if it would endanger the safety of the train

and its passengers.*^ As to animals discovered on the track, however, the same
presumption cannot be indulged as in the case of persons that they will under-
stand a warning signal and leave the track," and ordinarily the speed of the train

should be reduced and if necessary to avoid the accident it should be stopped
if it can be done with safety to the train." Where animals are seen not on but

11. Darling v. Boston, etc., R. Co., 121
Mass. 118; Magilton v. New York Cent., etc.,

E. Co., 82 Hun (N. Y.) 308, 31 N. Y. Suppl.
241 ; Boyle v. New York, etc., R. Co., 39 Hun
(N. Y.) 171 [affirmed in 115 N. Y. 636, 21
N. E. 7241. But see Toledo, etc., R. Co. v.

Bray, 57 111. 514.

If the usual alatm signals are given this

is all that can be required in the case of tres-

passing animals, although the train might
have been stopped in time to avoid the in-

jury. Boyle v. New York, etc., R. Co., 39
Hun (N. Y.) 17.1 [affirmed in 115 N. Y. 636,

21 N. E. 724].
12. Arkansas.— Little Rock, etc., R. Co. v.

Trotter, 37 Ark. 593.

Florida.— S.avannah, etc., R. Co. v. Rice,

23 Fla. 575, 3 So. 170.

Illinois.— Chicago, etc., R. Co. v. Bradfield,

63 HI. 220.

Mississippi.— New Orleans, etc., R. Co. v.

Bourgeois, 66 Miss. 3, 5 So. 629, 14 Am. St.

Rep. 534.
Pennsyhiania.— Wattson v. Philadelphia,

etc., R. Co., 7 Phila. 249 [affirmed in 2
Walk. 456].

Tennessee.— Louisville, etc., R. Co. v. Reid-
mond, 11 Lea 205.

See 41 Cent. Dig. tit. "Railroads," §§ 1496,
1497.

13. Savannah, etc., R. Co. v. Rice, 23 Ela.

575, 3 So. 170; Hlinois Cent. R. Co. v. Wren,
43 HI. 77; Yazoo, etc., R. Co. v. Wright, 78
Miss. 125, 28 So. 806; New Orleans, etc., R.
Co. V. Bourgeois, 66 Miss. 3, 5 So. 629, 14 Am.
St. Rep. 534; Yazoo, etc., R. Co. v. Brumfield,
64 Miss. 637, 1 So. 905 ; Louisville, etc., R. Co.

17. Eeidmond, 11 Lea (Tenn.) 205.

Whether the speed of a train should be
slackened where animals are seen near the
track depends upon whether there is any in-

dication or reason to believe that they will

come upon the track and also upon whether
it can be . done without endangering the

safety of the train. Grant v. Hannibal, etc.,

R. Co., 25 Mo. App. 227.
14. Little Rock, etc., R. Co. v. Trotter, 37

Ark. 593; Hot Springs R. Co. v. Newman, 36
Ark. 607; Warren v. Chicago, etc., R. Co.,

59 Mo. App. 367.
Where an animal is in charge of a person,

the engineer has a right to presume that the

warning signals will be heeded by such per-

son and the animal driven from the track,

and the company will not be liable where
this is not done and the animal is aban-

doned after it is too late to stop the train

and avoid the injury. Wabash, etc., R. Co. V.

Krough, 13 111. App. 431.

The mere fact that an engineer sees a team
hitched to a load of logs standing on a cross-

ing over a mile away is not sufficient to warn
him that the load is fast upon the track so

that the team cannot move it, and it is not
necessary for him to check the speed of the

train until signaled to do so or until near
enough to see the danger for himself. Frost
V Milwaukee, etc., R. Co., 96 Mich. 470, 56
N. W. 19.

15. Colorado.— Denver, etc., R. Co. v.

Divelbiss, 13 Colo. App. 304, 57 Pac. 743.

Ohio.— Cranston v. Cincinnati, etc., R. Co.,

1 Handy 193, 12 Ohio Dec. (Reprint) 97.

Texas.— Texas, etc., R. Co. v. Langham,
(Civ. App. 1906) 95 S. W. 686.

Utah.— Bunnell v. Rio Grande Western R.
Co., 13 Utah 314, 44 Pac. 927.

Vermont.— Bemis v. Connecticut, etc., R.
Co., 42 Vt. 375, 1 Am. Rep. 339.

See 41 Cent. Dig. tit. "Railroads," §§ 1496,

1497.
16. Alabama Great Southern R. Co. r.

Powers, 73 Ala. 244.

17. Arkansas.— St. Louis, etc., R. Co. v.

Carlisle, 75 Ark. 560, 88 S. W. 584.

Illinois.— Paris, etc., R. Co. v. Mullins, 60

111. 526; Chicago, etc., R. Co. v. Barrie, 55

111. 226; St. Louis, etc., R. Co. v. Russell, 39

111. App. 443; Shuman v. Indianapolis, etc.,

R. Co., 11 111. App. 472.

Iowa.— Lawson v. Chicago, etc., R. Co., 57
Iowa 672, 11 N. W. 633.

Kansas.— Missouri Pac. R. Co. v. Wilson,

28 Kan. 637.

Kentucky.—Kentucky Cent. R. Co. v. Lebus,

14 Bush 518; Mobile, etc., R. Co. v. Morrow,
97 S. W. 389, 30 Ky. L. Rep. 83.

Louisiana.— Fossier v. Morgan's Louisiana,

etc., R., etc., Co., McGloin 349_.

Mississippi.— Newman v. Vicksburg, etc.,

R. Co., 64 Miss. 115, 8 So. 172.

Missouri.— Pryor v. St. Louis, etc., R. Co.,

69 Mo. 215; Bea'll v. Chicago, etc., R. Co., 97
Mo. App. Ill, 71 S. W. 101.

rx, H, 9, e]
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merely in the vicinity of the track it is not necessary to stop or reduce speed if

there are no circumstances makiag it probable that they will come upon the
track or be injured/' as where they are grazing quietly or manifesting no indica-

tion of coming upon the track; ^* but such circumstances do not relieve those in

charge of the train from the duty of maintaining a careful lookout as to their

subsequent movements; ^^ and if it can safely be done the train should be slowed
down or stopped whenever there is apparent danger of iajury,^' as where the animal
is in dangerous proximity to the track/^ or is seen moving toward the track,^'

or running along the side of the track under circumstances makiag it probable
that it will come upon it/* or the circumstances are such as to make it probable
that the animal will run upon a bridge, trestle, or culvert and be injured,* or its

escape from the immediate vicinity of the track would be difficult or impossible

because of the presence of fences, embankments, or other obstructions; '" and ia

such cases the fact that the train could not be stopped after the animal actually

'North Carolina.— Aycock v. Wilmington,
etc., E. Co., 51 N. C. 231.

Virginia.— Trout v. Virginia, etc., R. Co.,

23 Gratt. 619.

See 41 Cent. Dig. tit. "Railroads," §§ 1496,
1497.

It is not sufScient merely to blow the
alarm whistle where there is apparent danger,
without making any effort to stop the train,

if there is time to do so with safety. Shu-
man V. Indianapolis, etc., R. Co., 11 111. App.
472; Trout v. Virginia, etc., R. Co., 23 Gratt.
(Va.) 619.

Where a horse is running toward a trestle

in front of a train, and the surrounding cir-

cumstances are such as to make it probable
that the animal will not leave the track but
run upon the trestle, it is the duty of the
engineer to stop the train. Alabama Great
Southern R. Co. v. Hall, 133 Ala. 362, 32 So.

259.

Species of animal on track.— It is not
necessary to stop the train as a precaution
against injury to a dog (Richardson v.

Florida Cent. R. Co., 55 S. C. 334, 33 S. B.
466; Wilson v. Wiknington, etc., R. Co., 10
Rich. (S. C.) 52), or a goose (Nashville, etc.,

R. Co. V. Davis, (Tenn. 1902) 78 S. W.
1050).

18. Alabama.— Western R. Co. u. Lazarus,
88 Ala. 453, 16 So. 877.

Florida.— Savannah, etc., R. Co. v. Rice,

23 Fla. 575, 3 So. 170.

Illinois.— Peoria, etc., R. Co. ;. Champ, 75
111. 577; Chicago, etc., R. Co. v. BradfieVl, 63
111. 220 ; Illinois Cent. R. Co. v. Wren, 43 111.

77; Wabash, etc., R. Co. v. Aarvig, 66 111.

App. 146.

Kentucky.— Cincinnati, etc., R. Co. v.

Bagby, 29 S. W. 320, 16 Ky. L. Rep. 533.

Mississippi.— Yazoo, etc., R. Co. r. Whit-
tington, 74 Miss. 410, 21 So. 249; ^ew Or-

leans, etc., R. Co. V. Bourgeois, 66 Miss. 3, 5

So. 629, 14 Am. St. Rep. 534; Yazoo, etc., R.
Co. V. Brumfield, (1888) 4 So. 341; Yazoo,
etc., R. Co. V. Brumfield, 64 Miss. 637, 1 So.

905.

Missouri.— Young v. Hannibal, etc., R. Co.,

79 Mo. 336; Grant v. Hannibal, etc., E. Co.,

25 Mo. App. 227.

Utah.— Bunnell v. Rio Grande Western R.

Co., 13 Utah 314, 44 Pac. 927.
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See 41 Cent. Dig. tit. " Railroads," §§ 1496,
1497.

19. Western R. Co. v. Lazarus, 88 Ala.
453, 16 So. 877; Illinois Cent. R. Co. v. Wren.
43 111. 77 ; Bunnell u. Rio Grande Western R.
Co., 13 Utah 314, 44 Pac. 927.

20. Louisville, etc., R. Co. v. Rice, 101
Ala. 676, 1 So. 639; Missouri Pac. R. Co. v.

Reynolds, 31 Kan. 132, 1 Pac. 150.
21. Alabama.— South Alabama, etc., R.

Co. V. Jones, 56 Ala. .i07.

Arkansas.— Paragould Southeastern R. Co.
V. Crunk, 81 Ark. 35, 98 S. W. 682; St. Louis,
etc., R. Co. ;;. Hagan, 42 Ark. 122.

Illinois.— Chicago, etc., E. Co. v. Kellam,
92 111. 245, 34 Am. Rep. 128.

Mississippi.— Illinois Cent. R. Co. v. Per-
son, 65 Miss. 319, 3 So. 375.
North Carolina.— Snowden v. Norfolk

Southern R. Co., 95 N. C. 93; Wilson v.

Norfolk, etc., R. Co., 90 N. C. 69.

North Dakota.— Bostwick v. Minneapolis,
etc., R. Co., 2 N. D. 440, 51 N. W. 781.

Tennessee.— Nashville, etc., R. Co. v. An-
thony, 1 Lea 516.
West Virginia.-^ }iea,Td v. Chesapeake, etc.,

R. Co., 26 W. Va. 455.

See 41 Cent. Dig. tit. " Railroads," §§ 1496,
1497.

22. Snowden v. Norfolk Southern R. Co.,
95 N. C. 93.

23. Chattanooga, etc., R. Co. o. Daniel,
122 Ala. 362, 25 So. 197; St. Louis, etc., R.
Co. V. Hagan, 42 Ark. 122; Chicago, etc., R.
Co. V. Kellan, 92 111. 245, 34 Am. Rep. 128;
Illinois Cent. R. Co. v. Person, 65 Miss. 319,
3 So. 375.

24. South Alabama, etc., R. Co. v. Jones,
56 Ala. 507; Toledo, etc., R. Co. v. Milligan,
52 Ind. 505.

25. Paragould Southeastern R. Co. r.

Crunk, 81 Ark. 35, 98 S. W. 682.

26. Denver, etc., R. Co. v. Nye, 9 Colo.
App. 94, 47 Pac. 654; Bostwick v. Minneapo-
lis, etc., R. Co., 2 N. D. 440, 51 N. W. 781;
Heard v. Chesapeake, etc., R. Co., 26 W. Va.
455.

An engineer should not take chances on
being able to run past a, herd of horses with-
out frightening them without reducing the
speed of the train, where they are seen near
the right of way and between the fences on
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got upon the track will not relieve the company from liability if reasonable care

demanded that other precautions should have been previously taken.^'

d. Stock Alarms. Whether a failure to blow the whistle or ring the bell to

frighten animals away from a railroad track is neghgence depends upon the cir-

cumstances of the particular case/^ as situations may arise when such alarms
would tend rather to increase than diminish the danger.^" Ordinarily it is the

duty of the engineer to use such precautions to frighten animals as soon as they
are discovered on the track, ^° or if they are in dangerous proximity to the track/'

or the circumstances make it probable that they will come upon it; "^ but if the

animal is not on the track and there is no apparent danger, no alarm is neces-

sary.^ In Tennessee the statute expressly requires the alarm whistle to be sounded
wherever an animal is seen upon the road.^*

e. Where Collision Is Inevitable.^^ Railroad companies are not liable for

unavoidable injuries to animals,'" nor is it necessary in order to avoid habihty
that they should attempt to do the impossible.'' So if animals come suddenly
and imexpectedly upon the track so near to the train, or without any fault on the

part of the company are not discovered until so near, that the accident cannot
be avoided the company will not be Hable,'' and if it appears that the accident

either side thereof. Denver, etc., R. Co. V.

Nye, 9 Colo. App. 94, 47 Pae. 654.

27. South Alabama, etc., E. Co. v. Jones,

56 Ala. 507; East Tennessee, etc., R. Co. D.

Selcer, 7 Lea (Tenn.) 557.

28. Flattes v. Chicago, etc., R. Co., 35
Iowa 191.

29. Chicago, arte, R. Co. v. Bradfield, 63
111. 220; Mears v. Chicago, etc., R. Co., 103
Iowa 203, 72 N. W. 509; Flattes v. Chicago,
etc., R. Co., 35 Iowa 191; Yazoo, etc., R. Co.

V. Wright, 78 Miss. 125, 28 So. 806.

30. Illinois.— Springfield, etc., R. Co. v.

Andrews, 68 111. 56.

Iowa.— Parker v. Dubuque, etc., R. Co., 34
Iowa 399.

Louisiana.— Lapine v. New Orleans, ' etc.,

R. Co., 20 La. Ann. 158.

North Carolina.— Aycock v. Wilmington,
etc., R. Co., 51 N. C. 231.

West Virginia.—'Blankenship v. Kanawha,
etc., R. Co., 43 W. Va. 135, 27 S. E. 355.

United States.— Eddy v. Evans, 58 Fed.
151, 7 C. C. A. 129.

See 41 Cent. Dig. tit. "Railroads," § 1500.

But if an animal is moving rapidly across

the track in the direction soonest likely to

put it beyond danger, it is not negligence to

fail to give the alarm, as it would be more
likely to change the course of the animal
and increase the danger. Flattes i;. Chicago,
etc., R. Co., 35 Iowa 191.

31. East Tennessee, etc., R. Co. v. Wat-
son, 90 Ala. 41, 7 So. 813.

32. Alabama Great Southern R. Co. v.

Powers, 73 Ala. 244; South Alabama, etc., R.
Co. V. Jones, 56 Ala. 507; Illinois Cent. R.
Co. V. Person, 65 Miss. 319, 3 So. 375; San
Antonio, etc., R. Co. v. Harris, (Tex. Civ.

App. 1904) 79 S. W. 841.
33. Chicago, etc., R. Co. v. Bradfield, 63

m. 220; Cleveland, etc., R. Co. v. Rice, 48

111. App. 51; Louisville, etc., R. Co. ». Bowen,
39 S. W. 31, 18 Ky. L. Rep. 1099; Grant i>.

Hannibal, etc., R. Co., 25 Mo. App. 227.

34. Memphis, etc., R. Co. v. Scott, 87
Tenn. 494, 11 S. W. 317.

A dog is within the application of the
statute requiring the alarm whistle to be
sounded. Fink v. Evans, 95 Tenn. 413, 32
S. W. 307, holding, however, that it is not
necessary to blow a separate signal for each
one of a pack of dogs.

35. Proximate cause of injury see Uifra, X,
H, 11, b.

36. Alabama.— Nashville, etc., R. Co. v.

Hembree, 85 Ala. 481, 5 So. 173; Mobile, etc.,

R. Co. V. Caldwell, 83 Ala. 196, 3 So. 445.

Kentucky.— Gordon v. Louisville, etc., R.
Co., 29 S. W. 321, 16 Ky. L. Rep. 713.

Missouri.—• Sloop v. St. Louis, etc., R. Co.,

22 Mo. App. 593.

North Carolina.— Montgomery v. Wilming-
ton, etc., R. Co., 51 N. C. 464.
West Virginia.— Toudy v. Norfolk, etc., K.

Co., 38 W. Va. 694, 18 S. E. 896.

See 41 Cent. Dig. tit. " Railroads," § 1499.

37. Nashville, etc., R. Co. v. Hembree, 85
Ala. 481, 5 So. 173.

38. Alabama.— Southern R. Co. v. Hoge,
141 Ala. 351, 37 So. 439; Louisville, etc., R.
Co. V. Brinkerhoff, 119 Ala. 606, 24 So. 892;
Kansas City, etc., R. Co. v. Watson, 91 Ala.

483, 8 So. 793; East Tennessee, etc., R. Co. r;.

Bayliss, 77 Ala. 429, 54 Am. Rep. 69.

Colorado.— Chicago, etc., R. Co. v. Rob-
erts, 35 Colo. 498, 84 Pac. 68.

Georgia.—-Georgia R., etc., Co. v. Burke,
93 Ga. 319, 20 S. E. 318; Moyne v. Wrights-
ville, etc., R. Co., 83 Ga. 669, 10 S. E. 441.

Illinois.— Illinois Cent. R. Co. v. Wren, 43

111. 77; Galena, etc., R. Co. v. Griffin, 31 111.

303; Terre Haute, etc., R. Co. v. Jenuine,

16 111. App. 209.

Kentucky.— Mobile, etc., R. Co. v. Morrow,
97 S. W. 389, 30 Ky. L. Rep. 83; Louisville,

etc., R. Co. V. Bowen, 39 S. W. 31, 18 Ky. L.

Rep. 1099.
Louisiana.— Mongogna v. Illinois Cent. R.

Co., 115 La. 597, 39 So. 699.

Mississippi.— Raiford v. Mississippi Cent.

R. Co., 43 Miss. 233.

Missouri.-^ Sloop V. St. Louis, etc., R. Co.,

22 Mo. App. 593.

[X, H, 9, e]
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could not possibly have been prevented the company wiU not be Uable, although
no efforts were made to prevent it,^° particularly if by attempting the impossible the
chances of injury to the train and its passengers woiild have been increased.^"

In
_
such cases it is not necessary to attempt to stop or slacken the speed of the

train/' but on the contrary the speed may be increased if the danger of injury
to the train would thereby be lessened.*^

10. Contributory Negligence of Owner— a. Effect of Contributory Negli-

gence as a Defense— (i) In General. In actions for injuries to animals the
general rule prevails that plaintiff cannot recover where his own neghgent or

wrongful act has contributed directly to the injury complained of/^ and this rule

apphes in the absence of statute in aU cases where the mutual faults contributing
to the injury are of a similar nature and are equally the efficient and proximate
cause of the injury; ^ but to preclude a recovery plaintiff's neghgence must be a
proximate cause of the injury,** or in other words there must be mutual neghgence
in the sense of equivalent acts simultaneously occurring to produce the injury-

complained of.*° If plaintiff's negligence is proximate and that of defendant

Nebraska.— Hansberry v. Chicago, etc., R.
Co., 79 Nebr. 120, 112 N. W. 292.

Tennessee.— East Tennessee, etc., E. Co. v.

Scales, 2 Lea 688.
Texas.— Missouri, etc., R. Co. v. Palmer,

(Civ. App. 1894) 27 S. W. 889.
West Virginia.— Kirk v. Norfolk, etc., R.

Co., 41 W. Va. 722, 24 S. E. 639, 56 Am. St.

Rep. 899, 32 L. R. A. 416; Toudy v. Norfolk,
etc., R. Co., 38 W. Va. 694, 18 S. E. 896.

See 41 Cent. Dig. tit. " Railroads," § 1499.
39. Nashville, etc., R. Co. v. Hembree, 85

Ala. 481, 5 So. 173; Oilman, etc., R. Co. v.

Spencer, 76 111. 192; Hawker v. Baltimore,
etc., R. Co., 15 W. Va. 628, 36 Am. Rep.
825.

40. East Tennessee, etc., R. Co. i. Bayliss,
75 Ala. 466; Cleveland v. Chicago, etc., R.
Co., 35 Iowa 220.

41. Alabama.—^Alabama Great Southern
K. Co. V. Moody, 92 Ala. 279, 9 So. 238.

Colorado.— Denver, etc., R. Co. v. Divel-
biss, 13 Colo. App. 304, 57 Pac. 743.

lovM.— Cleaveland v. Chicago, etc., R. Co.,

35 Iowa 220.

Ohio.— Cranston v. Cincinnati, etc., R. Co.,

1 Handy 193, 12 Ohio Dec. (Reprint) 97.

Utah.— Bunnell v. Rio Grande Western R.
Co., 13 Utah 314, 44 Pac. 927.

See 41 Cent. Dig. tit. " Railroads," § 1499.

Duty to stop or slacken speed in general
see supra, X, H, 9, c.

42. See supra, X, H, 8, a, (iv).

43. California.— Flemming v. Western R.
Co., 49 Cal. 253.

Georgia.— Macon, etc., R. Co. r. Davis, 13
Ga 68.

Illinois.— Chicago, etc., R. Co. r. Cauff-

man, 28 111. 513; Cleveland, etc., R. Co. r.

Ducharme, 49 111. App. 520.

Indiana.—Louisville, etc., R. Co. v. Schmidt,
81 Ind. 264; Toledo, etc., R. Co. ;,. Thomas,
18 Ind. 215.

Maryland.— Baltimore, etc., R. Co. v. Lam-
born, 12 Md. 257.

Missouri.— Milburn v. Kansas City, etc., R.
Co., 86 Mo. 104.

Netv Jersey.— Price v. New Jersey R., etc.,

Co., 31 N. J. L. 229.
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New York.— Muiiger c. Touawanda R. Co.,

4 N. Y. 349, 53 Am. Dec. 384.
Ohio.— Baltimore, etc., R. Co. r. Mcllyar,

77 Ohio St. 391, 83 ^. E. 497; Pittsburgh,
etc., R. Co. V. Methven, 21 Ohio St. 586.
Rhode Island.— Tower v. Providence, etc.,

R. Co., 2 R. L 404.
South Carolina.— Guess v. South Carolina

R. Co., 30 S. C. 163, 9 S. E. 18.

Tennessee.—Nashville, etc., R. Co. v. Spence,
99 Tenn. 218, 41 S. W. 934.

Vtah.— Bunnell v. Rio Grande Western R.
Co., 13 Utah 314, 44 Pac. 927.

1 1'isconsin.— Fisher r. Farmers' L. & T.

Co., 21 Wis. 73.

England.— Haigh ( . London, etc., R. Co., 1

F. & F. 646, 8 Wkly. Rep. 6.

See 41 Cent. Dig. tit. " Railroads," §§ 1501,
1506.

44. Pittsburgh, etc., R. Co. v. Methven, 21
Ohio St. 586.

45. Alabama.— Southern R. Co. v. Dick-
ens, (1907) 45 So. 215; Alabama Great
Southern R. Co. v. McAlpine, 71 Ala. 545.

California.— Orcutt r. Pacific Coast R. Co.,

85 Cal. 291, 24 Pac. 661 ; Richmond v. Sacra-
mento Valley R. Co., 18 Cal. 351.

Connecticut.— Isbell v. New York, etc., R.
Co., 27 Conn. 393, 71 Am. Dec. 78.

Missouri.— Kirkpatrick i . Missouri, etc.,

R. Co., 71 Mo. App. 263.
North Carolina.— Roberts r. Richmond,

etc., E. Co., 88 N. C. 560.

OAm.— Cleveland, etc., R. Co. v. Elliott, 4
Ohio St. 474.

Oregon.— Moses r. Southern Pac, R. Co.,
18 Oreg. 385, 23 Pac. 498, 8 L. R. A. 135.
South Carolina.— Sauls r. D. W. Alder-

man, etc.. Co., 55 S. 0. 395. 33 S. E. 467.
West Virginia.— Washington r. Baltimore,

etc., R. Co., 17 W. Va. 190.

See 41 Cent. Dig. tit. " Railroads," §§ 1506,
1510.

Although plaintiff's act is illegal it will- not
preclude a recovery unless a proximate cause
of the injury. Alabama Great Southern R.
Co. V. McAlpine, 71 Ala. 545.
46. Isbell V. New York, etc., R. Co., 27

Conn. 393, 71 Am. Dee. 78; :Moses i\ South-
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remote or consisting of some other matter than what occurred at the time of the
injury, plaintiff cannot recover;'" nor can plaintiff recover where the mutual
neghgence of the parties is the remote cause of the injury and there is no lack of

ordinary care at the time of its happening; *^ but on the other hand if the negli-

gence of defendant is proximate and that of plaintiff remote, the action may be

maintained, although plaintiff is not entirely without fault."*^ So although plain-

tiff was negligent he may recover if at the time the injury occurred it might have
been avoided by defendant in the exercise of ordinary care,^ or if, although the
animal was a trespasser, the injury might have been avoided by such care after

the animal was discovered.^' The owner of animals as well as the railroad com-
pany must exercise ordinary care to prevent their injury,^^ and whether the rail-

road company has been neghgent and whether plaintiff has been guilty of a want

ern Pac. E. Co., 18 Or.eg. 385, 23 Pac. 498,
8 L. R. A. 135.

47. See Trow v. Vermont Cent. R. Co., 24
Vt. 487, 58 Am. Dec. 191.

48. Central Branch R. Co. v. Lea, 20 Kan.
353; Pittsburgh, etc., R. Co. i;. Methven, 21
Ohio St. 586; Trow v. Vermont Cent. R. Co.,

24 Vt. 487, 58 Am. Dec. 191.

An illustration of this rule is where plain-
tiff has permitted his stock to run at large
in violation of a stock law and defendant has
neglected its statutory duty to fence but has
not been guilty of any negligence in the oper-

ation of its trains at the time of the injury.

Central Branch R. Co. v. Lea, 20 Kan.
353.

49. California.— Oreutt v. Pacific Coast
R. Co., 85 Cal. 291, 24 Pac. 661 ; Needham v.

San Francisco, etc., R. Co., 37 Cal. 409.

Connecticut.— Isbell v. New York, etc., R.
Co., 27 Conn. 393, 71 Am. Dec. 78.

Missouri.— Kirkpatriek v. Missouri, etc.,

R. Co., 71 Mo. App. 263.
Xorth Carolina.— Horner v. Williams, 100

N. C. 230, 5 S. E. 734 : Farmer V. Wilming-
ton, etc., E. Co., 88 N. C. 564.

O/iio.— Cleveland, etc., R. Co. v. Elliott, 4
Ohio St. 474.

Oregon.— Moses v. Southern Pac. R. Co.,

18 Oreg. 385, 23 Pac. 498, 8 L. R. A. 135.

South Carolina.— Sauls v. D. W. Alderman,
etc., Co., 55 S. C. 395, 33 S. E. 467.

West Virginia.— Blaine V. Chesapeake, etc.,

R. Co., 9 W. Va. 252.

See 41 Cent. Dig. tit. "Railroads," §§ 1506,
1510.

50. Georgia.— Central R., etc., Co. v.

Davis, 19 Ga. 457.

Illinois.— Rockford, etc., R. Co. v. Irish, 72
111. 404; Rockford, etc., R. Co. v. Lewis, 58
111. 49; Chicago, etc., R. Co. v. Phillips, 14
III. App. 265.

Iowa.— Barnard v. Chicago, etc., R. Co.,

133 Iowa 185, 110 N. W. 439; Wooster v.

Chicago, etc., R. Co., 74 Iowa 593, 38 N. W.
425.

Maryland.— Western Maryland E. Co. V.

Carter, 59 Md. 306 ; Baltimore, etc., R. Co. v.

Mulligan, 45 Md. 486.
North Carolina.— Farmer v. Wilmington,

etc., R. Co., 88 N. C. 564.

North Dakota.—^Carr v. Minneapolis, etc.,

R. Co., 16 N. D. 217, 112 N. W. 972.

Ohio.— Cincinnati, etc., R. Co. v. Smith, 22
Ohio St. 227, 10 Am. Rep. 729.

ll'est Virginia.— Washington v. Baltimore,

etc., R. Co., 17 W. Va. 190.

United States.— Wabash, etc., R. Co. i.

Central Trust Co., 23 Fed. 738.

Canada.— Campbell v. Great Western R,

Co., 15 U. C. Q. B. 498.

See 41 Cent. Dig. tit. "Railroads," § 1511.

51. Cleveland, etc., R. Co. v. Ahrens, 42
111. App. 434; Witherell v. Milwaukee, etc.,

R. Co., 24 Minn. 410.

52. Dakota.— Williams v. Northern Pac.
R. Co., 3 Dak. 168, 14 N. W. 97.

Indiana.—Louisville, etc., R. Co. v. Schmidt,
81 Ind. 264; Indianapolis, etc., R. Co. v.

Wright, 13 Ind. 213.

Missouri.—-Milburn v. Kansas Citv, etc._,

R. Co., 86 Mo. 104.

Ohio.— Cranston v. Cincinnati, etc., R. Co.,

1 Handy 193, 12 Ohio Dec. (Reprint) 97.

Oregon.—-Keeney v. Oregon R., etc., Co.,

19 Oreg. 291, 24 Pac. 233.

Utah.— Silcock v, Rio Grande Western R.

Co., 22 Utah 179, 61 Pac. 565; Bunnell c.

Rio Grande Western R. Co., 13 Utah 314, 44
Pac. 927.
See 41 Cent. Dig, tit. " Railroads," § 1501.
It is contributory negligence to leave a

team standing upon a railroad track at night
while the teamster is in a freight car where
he cannot see or hear an approaching train
(Pennsylvania Co. v. Edwards, 14 111. App.
81); or to attempt to lead a horse across a
railroad track in front of an engine after
seeing that the animal is greatly frightened
(Louisville, etc., R. Co. v. Schmidt, 81 Ind.

264) ; or to leaye a team unhitched and un-
attended at it station, particularly where the
team has previously run away at the same
place (Galveston, etc., R. Co. v. Graham,
(Tex. Civ. App. 1907) 101 S. W. 846).
One who knows the danger and voluntarily

assumes the risk of driving a team into a
dangerous situation cannot recover for a re-

sulting injury. Miner v. Connecticut River
R. Co., 153 Mass. 393, 26 N. E. 994.

But where the owner acts upon instruc-
tions of the company's agent in standing a
team at a particular place for the unloading
of freight, he is entitled to assume that while
so engaged his team will not he run down by
the company's trains and is not required to
keep a constant lookout to prevent Such an
accident. Bachant v. Boston, etc., R. Co., 187
Mass. 392, 73 N. E. 642, 105 Am. St. Rep,
408.

[X, H, 10, a, (l)]
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of ordinary care contributing directly to the injuiy complained of are ordinarily
questions of fact for the jury.^'

(ii) /iv Actions Based on Statutory Liability. Contributory negli-

gence is a good defense to an action for injury to animals whether the action is

based upon common-law or statutory grounds, except where the statute imposes
the habihty by way of a penalty or otherwise clearly restricts the application of

the doctrine.^* So it is held that contributory negligence is a defense under statutes

in terms making a railroad company liable for all damages to stock done by its

cars or locomotives/^ or damages due to a failure to give signals/" or makiag
proof of the injury prima facie evidence of negUgence and placing the burden of

proof upon the company to show that the injury was not due to its negligence.^'

Under the statutes relating to the fencing of railroads the authorities are con-

flicting as to whether the liability of the company is absolute or whether con-

tributory negligence is a defense, but the difference in the wording of the statutes

is sufficient to justify the difference in the conclusions.^* Under some of the

statutes it is held that contributory neghgence on the part of the owner is no
defense,*' either in actions based upon a total failure to fence or a failure to keep
the fences constructed in a proper state of repair.™ This rule does not permit

a recovery where a person wilfully abandons an animal to destruction or volun-

tarily exposes it to a known danger,"* but mere negligence on the part of the owner

53. California.— Richmond v. Sacramento
Valley R. Co., 18 Cal. 351.

Connecticut.— Fritts v. New York, etc., R.
Co., 62 Conn. 503, 20 Atl. 347; Beers r.

Housatonuc R. Co., 19 Conn. 566.

Dakota.—Williams v. Northern Pac. R. Co.,

3 Dak. 168, 14 N. W. 97.

Illinois.— Toledo, etc., R. Co. v. DeUiplane,
119 111. App. 122.

Iowa.— Reifsnyder v. Chicago, etc., R. Co.,

90 Iowa 76, 57 N. W. 692.

South Dakota.— Hutchinson v. Chicago,
etc., R. Co., 9 S. D. 5, 67 N. W. 853.

Texas.— Ft. Worth, etc., R. Co. v. Roberta,

37 Tex. Civ. App. 108, 83 S. W. 250; South-
ern Kansas R. Co. r. McKay, (Civ. App.
1898) 47 S. W. 479.

See 41 Cent, Dig. tit, "Railroads," §§ 1506,

1510.

54. Baltimore, etc., R. Co. v. Mcllyar, 77
Ohio St. 391, 83 N. E. 497; Pittsburgh, etc.,

R. Co. V. Methven, 21 Ohio St. 586 ; Curry v.

Chicago, etc., R. Co., 43 Wis. 665.

55. Macon, etc., R. Co. v. Davis, 13 Ga.
68.

56. Cincinnati, etc., R. Co, v. Hiltzhauer,

99 Ind. 486.

57. Norfolk, etc., R. Co. v. Smith, 104
Md. 72, 64 Atl, 317; Western Maryland R,

Co. V. Carter, 59 Md. 306; Keech r, Balti-

more, etc., R, Co., 17 Md. 32; Baltimore, etc.,

R. Co. c. Lamborn, 12 Md. 257.

58. Pittsburgh, etc., R. Co. v. Methven,
21 Ohio St. 586 ; Curry v. Chicago, etc, R, Co.,

43 Wis. 665.

59. Indiama.— Louisville, etc., R. Co. v.

Whitesell, 68 Ind. 297 ; Louisville, etc., R. Co.

V. Cahill, 63 Ind. 340; Indianapolis, etc., R.

Co. V. Wolf, 47 Ind. 250; Jeflfersonville, etc.,

R. Co. V. Ross, 37 Ind. 545; Tdledo, etc., R.

Co. V. Cary, 37 Ind. 172; Bellefontaine R,

Co. V. Reed, 33 Ind. 476; Jeffersonville, etc.,

R. Co. V. Dunlap, 29 Ind. 426; Jeffersonville

R. Co, V. Applegate, 10 Ind. 49; Indianapolis,

etc., R. Co.i). Townsend, 10 Ind. 38; Chicago,

[X, H, 10, a, (I)]

etc., R. Co. I . Brannegan, 5 Ind. App. 540, 32

N. E. 790; Terre Haute, etc., R. Co. v.

Schaefer, 5 Ind. App. 86, 31 N. E. 557.

Kansas.— Atchison R. Co. v. Paxton, 75
Kau. 197, 88 Pac. 1082.

Michigan.— La Flamme v. Detroit, etc., R.
Co., 109 Mich. 509, 67 N. W. 556; Grand
Rapids, etc., R. Co. r. Cameron, 45 Mich. 451,

8 N. W. 99; Flint, etc., R. Co. v. Lull, 28

Mich. 510.

Nebraska.— Burlington, etc., R. Co. v.

Webb, IS Nebr. 215, 24 N. W. 70«, 53 Am.
Rep, 809; Burlington, etc., R. Co. r. Franzen,
15 Nebr. 305, 18 N. W. 511.

New York.— Corwin v. New York, etc., R.

Co., 13 N. Y. 42 [disapproving Marsh v. New
York, etc., R. Co., 14 Barb. 364].

Vermont.— Harwood v. Bennington, etc., R.
Co., 67 Vt. 664, 32 Atl. 721; Congdon v.

Central Vermont R. Co., 56 Vt. 390, 48 Am.
Rep. 793; Mead v. Burlington, etc., R. Co.,

52 Vt. 278.

See 41 Cent. Dig. tit. " Railroads," § 1507.

The ground of these decisions is that the
statutes are police regulations adopted for

the safety of passengers as well as the pro-

tection of property, and that they are not in-

tended merely to compensate the owner of

the property injured but to enforce against

the railroad company an obligation which it

owes to the public. Flint, etc., R. Co. v. Lull,

28 Mich. 510.

If the accident occurs at a place not re-

quired to be fenced the rule as stated in

the text does not apply and contributory
negligence on the part of plaintiff is a good
defense. Lafayette, etc, R. Co. v. Shriner,

6 Ind. 141.

60. Brady v. Rensselaer, etc., R. Co., 1

Hun (N. y.) 378, 3 Thomps. & C. 537; Har-
wood V. Bennington, etc, R. Co., 67 Vt. 664,

32 Atl. 721 ; Congdon j;. Central Vermont R.
Co., 56 Vt. 390, 48 Am. Rep. 793. Compare
Hance v. Cayuga, etc., R, Co., 26 N. Y. 428.

61. Welty V. Indianapolis, etc., R. Co., 105
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not amounting to such conduct will not defeat a recovery.'^ Under other statutes

it is held that contributory negligence is a good defense to an action based upon a

failure to keep fences once constructed in a proper state of repair,*^ or even in case

of a total failure to fence." In Iowa the statute provides that every railroad

company failing to fence its tracks against stock running at large shall be hable

for all injuries imless occasioned by the " wilful act of the owner or his agent," "^

and under this statute mere negligence on the part of the owner will not defeat

a recovery; °' but this absolute liabihty, in the absence of a wilful act, applies

only to stock running at large and not when under the control of the owner.®'

(ill) Comparative Negligence. Under the doctrine of comparative neg-

ligence, which in most jurisdictions is not now recognized,"* plaintiff may recover

if his negUgence is sUght and that of defendant is gross in comparison therewith; '°

but if plaintiff is guilty of negUgence contributing to the injury he cannot recover

unless defendant's negligence is gross in comparison with his own.™ In a few

Ind. 55, 4 N. B. 410; Knight v. Toledo, etc.,

R. Co., 24 Ind. 402.
Wilful and intentional acts of owner see

infra, X, H, 10, a, (v).

62. Jeflersonville, etc., R. Co. v. Dunlap,
29 Ind. 426 ; Toledo, etc., R. Co. v. Jackson, 5

Ind. App. 547, 32 N. E. 793 ; Corwin v. New
York, etc., R. Co., 13 N. Y. 42.

63. Lawrence v. Milwaukee, etc., R. Co.,

42 Wis. 322; Jones v. Sheboygan, etc., R.
Co., 42 Wis. 306 [overruling Brown v. Mil-
waukee, etc., R. Co., 21 Wis. 39, 91 Am. Deo.

456].
In Wisconsin the statute as amended in

1881 expressly provides that after the fences

and cattle-guards have been constructed the

liability of the company " shall not extend to

damages occasioned in part by contributory
negligence." Martin v. Stewart, 73 Wis. 553,

41 N. W. 538.

64. Minnesota.— Whittier v. Chicago, etc.,

R. Co., 24 Minn. 394.

Missouri.— Gee !'. St. Louis, etc., R. Co.,

122 Mo. App. 358, 99 S. W. 506.

Ohio.— Pittsburgh, etc., R. Co. V. Methven,
21 Ohio St. 586.

Texas.— Southern Kansas R. Co. v. Mc-
Kay, (Civ. App. 1898) 47 S. W. 479.

Wisconsin.— Curry v. Chicago, etc., R. Co.,

43 Wis. 665 [disapproving Brown v. Mil-
waukee, etc., R. Co., 21 Wis. 39, 91 Am. Dec.

456, and distinguishing Antisdel v. Chicago,

etc., R. Co., 26 Wis. 145, 7 Am. Rep. 44;
McCall V. Chamberlain, 13 Wis. 637]. But
see Martin v. Stewart, 73 Wis. 553, 41 N. W.
538, quoting the Wisconsin statute of 1881
which amends the previous statutes in re-

gard to fencing and under which it seems
that in case of a total failure to fence the

liability of the company is absolute.

See 41 Cent. Dig. tit. " Railroads," § 1507.

In Tennessee and Oiegon the statutes ex-

pressly provide that contributory negligence

may be set up as a defense to an action under
the statute. Keeney v. Oregon R., etc., Co.,

19 Oreg. 291, 24 Pac. 233; Hindman v. Ore-

gon R., etc., Co., 17 Oreg. 614, 22 Pac. 116;

Nashville, etc., R. Co. v. Spence, 99 Tenn.

218, 41 S. W. 9.34.

65. Krebs v. Minneapolis, etc., R. Co., 64
Iowa 670, 21 N. W. 131; Inman v. Chicago,

«tc., R. Co., 60 Iowa 459, 15 N. W. 286;

Stewart v. Burlington, etc., R. Co., 32 Iowa
561.

66. Enix v. Iowa Cent. R. Co., 114 Iowa
508, 87 N. W. 417 ; Anderson v. Chicago, etc.,

R. Co., 93 Iowa 561, 61 N. W. 1058; Inman
V. Chicago, etc., R. Co., 60 Iowa 459, 15 N. W.
286.

Xo constitute a wilful act within the ap-

plication of the statute there must be some-
thing more than mere negligence. There must
be a positive act in some way connected with
the injury, such as driving stock upon the

track or permitting them to escape for the

purpose of going upon the track (Krebs v.

Minneapolis, etc., R. Co., 64 Iowa 670, 21
N. W. 131), or in other words an obstinate,

stubborn, or perverse act, done with a set

purpose, and not mere passiveness on the

part of the owner (Stewart v. Burlington,

etc., R. Co., 32 Iowa 561).
It is not a wilful act to turn a colt out

in a, highway for the purpose of driving it

across a railway track to a pasture (Smith
V. Kansas City, etc., R. Co., 58 Iowa 622, 12

N. W. 619) ; to leave stock on land adjoin-

ing a railroad track knowing that a gate in

the railroad fence is defective (Enix v. Iowa
Cent. R. Co., 114 Iowa 508, 87 N. W. 417) ;

to allow stock to run at large upon the

owner's premises in close proximity to a rail-

road track (Lee v. Minneapolis, etc., R. Co.,

66 Iowa 131, 23 N. W. 299) ; or to permit
stock to be at large in violation of stock laws
(Krebs v. Minneapolis, etc., R. Co., 64 Iowa
670, 21 N. W. 131; Sp-^nce v. Chicago, etc.,

R. Co., 23 Iowa 139).
But plaintiff cannot recover if he stands

by and wilfully refuses to drive an animal
from the track when a train is approaching

when he has ample time and opportunity to

do so. Moody v. Minneapolis, etc., R. Co., 77
Iowa 29, 41 N. W. 477.

67. Smith v. Chicago, etc., R. Co., 34 Iowa
96.

68. See Negligence, 29 Cyc. 559.

69. Indianapolis, etc., R. Co. v. Peyton,
76 111. 340; Toledo, etc., R. Co. v. McGinnis,

71 111. 346.
70. Illinois Cent. R. Co. ». Middlesworth,

43 111. 64; Illinois Cent. R. Co. v. Goodwin,
30 111. 117; Peoria, etc., R. Co. v. Miller, 11

111. App. 375.

[X, H. 10, a, (in)]
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jurisdictions there is a statutory modification of this rule which authorizes the
negligence of the parties to be compared, not for the purpose of wholly relieving

either party where both are neghgent, but with the effect of reducing the amount
of plaintiff's damages according to the extent to which his own negligence has

contributed to the injury; '' but under these statutes plaintiff can recover nothing
if his own neghgence was the sole cause of the injury," or if defendant was in the

exercise of ordinary care." Elsewhere the doctrine of comparative negligence

has been expressly disapproved.'^

(iv) WilfvTj, Wanton, or Gross Negligence. If animals are injured

through the wanton or wilful misconduct of the railroad company's employees,

the company will be hable therefor notwithstanding the owner may have been
neghgent,'^ or permitted his animals to be unlawfully at large. '°

(v) Wilful and Intentional Acts of Owner. A person cannot recover

for injuries to an animal which he wiUingly abandons to destruction or volun-

tarily exposes to a known danger," or where he makes no effort to avert an impend-
ing injury which he has time and opportunity to do; ''* and this rule appUes to cases

based upon a statutory UabiUty where ordinary contributory negligence on the

part of plaintiff is not a defense ;'' nor is the rule affected by the fact that the

exposure of the animal was due to the intoxication of the person having it in

charge.'"

b. Driving Animals Over or Along Tracks. It is the duty of a person in charge

of animals to exercise ordinary care and before attempting to drive them across

a railroad track to look and listen for approaching trains,*' and if he fails to exer-

71. Savannah, etc., R. Co. v. Cosens, 46
Fla. 237. 33 So. 398; Georgia E., etc., Co. v.

Neely, 56 Ga. 540.

72. Savannah, etc., R. Co. v. Cosens, 46
Fla. 237, 35 So. 398.

73. Georgia R., etc., Co. v. Neely, 56 Ga.
540, holding that the company is not to be
deemed in fault at all unless shown to have
failed to exercise ordinary care or reasonable
diligence, and that for failure to exercise a
higher degree of care it is not required to con-

tribute anything.
74. Atchison, etc., R. Co. v. Morgan, 31

Kan. 77, 1 Pac. 298.

75. McDonald v. Chicago, etc., R. Co., 51
Mich. 628, 17 N. W. 210; Clem v. Wabash E.

Co., 72 Mo. App. 433 : Holstine v. Oregon,
etc., R. Co., 8 Greg. 163 ; Wabash, etc., R. Co.

r. New York Cent. Trust Co., 23 Fed. 738.

76. Louisville, etc., R. Co. v. Dulaney, 43
111. App. 297; Detroit, etc., R. Co. v. Barton,

61 Ind. 293; Lafayette, etc., R. Co. r. Shriner,

6 Ind. 141; Windsor v. Hannibal, etc., R. Co.,

45 Mo. App. 123; Pritchard v. La Crosse,

etc., R. Co., 7 Wis. 232.

77. Idaho.— McDonald v. Great Northern

R. Co., 5 Ida. 8, 46 Pac. 766.

Indiana.— Ft. Wavne, etc., R. Co. i-. Wood-
ward, 112 Ind. 118," 13 N. E. 260; Welty r.

Indianapolis, etc., R. Co., 105 Ind. 55, 4

N. E. 410; Knight v. Toledo, etc., R. Co., 24

Ind. 402.

North Dakota.— West v. Northern Pac. R.

Co., 13 N. D. 221, 100 N. W. 254; Wright v.

Minneapolis, etc., R. Co., 12 N. D. 159, 96

N. W. 324.

Ohio.— Cranston v. Cincinnati, etc., R. Co.,

1 Handy 193, 12 Ohio Dec. (Reprint) 97.

Oregon.— Keeney v. Oregon R., etc., Co., 19

Greg. 201, 24 Pac. 233.

[X, H, 10, a, (ni)]

Utah.—• Bunnell r. Rio Grande Western R.
Co., 13 Utah 314, 44 Pac. 927.
Washington.— Dickey r. Northern Pac. R>

Co., 19 Wash. 350, 53 Pac. 347.
See 41 Cent. Dig. tit. " Railroads," § 1505.
This rule applies to turning out stock di-

rectly upon a railroad right of way (Mc-
Donald V. Great Northern R. Co., 5 Ha. 8,

46 Pac. 766), or permitting a blind animal
to run at large in the vicinity of a railroad
track (Knight i'. Toledo, etc., R. Co., 24 Ind.

402).
78. Moody v. Minneapolis, etc., R. Co., 77

Iowa 29, 41 N. W. 477 ; Jlilburn v. Kansas
City, etc., R. Co., 86 Mo. 104.

79. Welty i'. Indianapolis, etc., R. Co., 105
Ind. 55, 4 N. E. 410; Knight v. Toledo, etc.,

R. Co., 24 Ind. 402; Moody c. Minneapolis,
etc., R. Co., 77 Iowa 29, 41 N. W. 477.

80. Welty v. Indianapolis, etc., R. Co., 105
Ind. 55, 4 N. E. 410.

81. Alabama.— Highland Ave., etc., R. Co.
r. Sampson, 91 Ala. 560, 8 So. 778.

California.— Flemming r. Western Pac. R.
Co., 49 Cal. 253.

Iowa.— McGil! v. Minneapolis, etc., R. Co.,

113 Iowa 358, 85 N. W. 620.

Kansas.— XJnion Pac. R. Co. v. Entsminger,
76 Kan. 746, 92 Pac. 1095.

Neip Jersey.— Nolan v. Central R. Co., 67
N. J. L. 124, 50 Atl. 348.

North Dakota.— West v. Northern Pac. R.
Co., 13 N. D. 221, 100 N. W. 254.

Pennsiilvania.— Salathe r. Delaware, etc.,

R. Co., 28 Pa. Super. Ct. 1.

Texas.— Gulf, etc., R. Co. r. Dodson, 3 Tex.
App. Civ. Cas. § 394.

See 41 Cent. Dig. tit. " Railroads," § 1503.
The fact that the regular trains have

passed does not excuse a person from looking
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cise ordinary care and thereby contributes to the injury complained of he cannot
recover; ^^ but he has a right to presume that the raikoad company will operate
its trains in a lawful and proper manner/^ and that at public crossings the crossing

itself will be in a safe condition/* and if plaintiff has exercised all ordinary or

reasonable care under the circumstances of the case he may recover for the negli-

gence of the railroad company.'^ What constitutes ordinary care depends upon
the circumstances of the particular case/" and the question of negligence, both
as to plaintiff and defendant, is ordinarily a question for the jury.*'

and listening before driving stock upon the
track. McGill ». Minneapolis, etc., K. Co.,

113 Iowa 358, 85 N. W. 620.
There is no particulai distance from the

crossing at which a person must look and
listen, each case depending upon its own cir-

cumstances (Thompson v. New York, etc.. E.
Co., 110 N. Y. 636, 17 N. E. 69a) ; but extra
precautions must be observed where there are
other noises which would interfere with such
person's hearing approaching trains (Flem-
ming V. Western Pac. R. Co., 49 Cal.

253), or where the view of the track in
either direction is obstructed before reaching
the point of danger (West v. Northern Pac.
R. Co., 13 N. D. 221, 100 N. W. 254) ; and
where the view of the track is so obstructed
it is the duty of a person driving a drove of

animals along the road before him to go for-

ward and look for approaching trains before
attempting to cross (Snell v. Minneapolis,
etc., R. Co., 87 Minn. 253, 91 N. W. 1108).

82. Arkansas.— St. Louis, etc., R. Co. v.

Portia, 81 Ark. 325, 99 S. W. 66.

California.— Flemming v. Western Pac. R.
Co., 49 Cal. 253.

Connecticut.— Beers v. Housatonuc R. Co.,

19 Conn. 566.
Illinois.— Toledo, etc.. R. Co. v. Head, 62

111. 233; Ohio, etc., R. Co. v. Eaves, 42 111.

288 ; Chicago Bd. of Underwriters v. Chicago,

etc., R. Co., 44 111. App. 253.

Iowa.— McGrill v. Minneapolis, etc., R. Co.,

113 Iowa 358, 85 N. W. 620.

Kansas.— Union Pac. R. Co. v. Entsminger,
76 Kan. 746, 92 Pac. 1095.

Minnesota.— Snell v. Minneapolis, etc., R.

Co., 87 Minn. 253, 91 N. W. 1108.

Nev) Jersey.— Nolan v. Central R. Co., 67
N. J. L. 124, 50 Atl. 348.

5^610 York.— Clark v. Syracuse, etc., R. Co.,

II Barb. 112.

North Carolina.— Forbes v. Atlantic, etc.,

R. Co., 76 N. C. 454.

North Dakota.—-West v. Northern Pac. R.
Co., 13 N. D. 221, 100 N. W. 254.

Ohio.— Norfolk, etc., R. Co. v. Great China
Tea Co., 26 Ohio Cir. Ct. 547; Balser v. Chi-

cago, etc., R. Co., 9 Ohio S. & C. PI. Dec.

523, 7 Ohio N. P. 482.

Pennsylvania.— Reeves v. Delaware, etc.,

R. Co., 30 Pa. St. 454, 72 Am. Dec. 713.

Texas.— Gulf, etc., R. Co. v. Dodson, 3

Tex. App. Civ. Cas. § 394.

See 41 Cent. Dig. tit. " Railroads," § 1503.

To drive a team at such a high rate of

speed at night upon a railroad crossing as

to make it impossible to avoid collision with
others rightfully thereon is such contributory

negligence as will bar a recovery for injuries

[78]

caused by the team running into a train upon
the crossing, although the crossing lights in-

dicated that the crossing was open. Chicago
Bd. of Underwriters v. Chicago, etc., R. Co.,

44 111. App. 253.

To drive stock on a railroad track not for
the purpose of crossing but for the purpose
of subsequently driving them along the track

between the right-of-way fences is culpable
negligence on the part of the owner. David-
son V. Central Iowa R. Co., 75 Iowa 22, 39

N. W. 163.

The age of plaintiff's servant cannot be
considered in determining the question of
reasonable care as plaintiff is chargeable with
the negligence of the servant having his

animals in charge regardless of his age. Mc-
Gill V. Minneapolis, etc., R. Co., 113 Iowa
358, 85 N. W. 620.

If plaintiff was under the influence of
liquor to such an extent as to be unable to

exercise that degree of care which an ordi-

narily prudent man shoxdd exercise under the
circumstances, and this fact contributed to

the injury, he cannot recover. Balser v.

Chicago, etc., R. Co., 9 Ohio S. & C. PI. Dec.

523, 7 Ohio N. P. 482.

83. Reeves v. Delaware, etc., R. Co., 30
Pa. St. 454, 72 Am. Dec. 713.

Persons do not have an unqualified right

to act upon the presumption that trains will

be operated with the care required by law or

custom and to go upon crossings or other
dangerous places without any precautions
against negligence on the part of the railroad
company, but each case must be determined
upon its own circumstances. Wabash, etc.,

R. Co. V. Central Trust Co., 23 Fed. 738.

84. Tankard v. Roanoke R., etc., Co., 117
N. C. 558, 23 S. E. 46.

85. Beers v. Housatonuc R. Co., 19 Conn.
566; Indianapolis, etc-, R. Co. v. Hamilton,
44 Ind. 76; Snook v. Clark, 20 Mont. 230, 50
Pac. 718.

Ordinary care does not require that plain-

tiff should anticipate that the train will be
operated in an improper manner or that be-

fore starting to cross the track with a drove
of cattle he should send persons out along
the track to signal approaching trains.

Reeves v. Delaware, etc., E. Co., 30 Pa. St.

454, 72 Am. Dec. 713.

86. Tuthill V. Northern Pac. R. Co., 50
Minn. 113, 52 N. W. 384; Clark v. Syracuse,
etc., R. Co., II Barb. (N. Y.) 112.

87. Beers v. Housatonuc R. Co., 19 Conn.
566 ; Tuthill v. ' Northern Pac. R. Co., 50
Minn. 113, 52 N. W. 384; Thompson v. New
York, etc., R. Co., 110 N. Y. 636, 17 N. E.
690.

[X, H, 10, b]
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e. Use of Owner's Own Premises Adjoining Unfeneed Railroad. Where a

railroad company is required by law to fence its tracks an adjoining landowner
caimot be deprived of the lawful and proper use of his own premises by its neglect

to do so,'^ and it is not contributory negUgence on the part of such landowner,
although knowing the road to be unfeneed, to turn stock into his inclosure or

pasture them upon his own fields through or along which the railroad runs.'" In
the absence of any statute or agreement as to fences the existence of a right of

way through the premises of a landowner does not deprive him of the use of such
premises as a pasture for his stock nor does it impose on either him or the railroad

company any duty to fence the tracks, °° and it is ordinarily held not to be con-

tributory negUgence to allow his stock to run upon his own land at places where
they might wander upon the tracks, °^ although the circumstances of the particular

case may be such as to preclude a recovery."^ The existence of a stock law does

not affect the right of a landowner to permit his stock to run upon his own inclosed

premises.'^

d. Fences, Gates, and Bars Inclosing Railroad — (i) Duty to Erect and
Maintain. In the absence of any statute or agreement as to fencing, a land-

owner is not obliged to fence against a railroad which runs through or along his

own land,°^ nor where railroad companies are required by law to fence their tracks

can their failure to do so impose upon an adjoining landowner the necessity for

constructing them or else abandoning the use of his own adjacent premises as

pasturage for his stock, °^ even though the statute provides that in such cases

he may construct the fences and recover the value thereof from tho railroad com-
pany. °° If, however, the landowner has expressly agreed to construct, maintain,

or repair the fences or gates he cannot recover for injuries to his animals due to

a failure to comply with his agreement, °' and this without regard to whether

88. Wilder v. Maine Cent. E. Co., 65 Me.
332, 20 Am. Rep. 698 ; Schubert v. Minneapo-
lis, etc., R. Co., 27 Minn. 360, 7 N. W. 366;
Donovan v. Hannibal, etc., R. Co., 89 Mo.
147, 1 S. W. 232; Shepard i'. Buffalo, etc., R.

Co., 35 N. Y. 641.

89. California.— McCoy v. California Pac.
R. Co., 40 Cal. 532, 6 Am. Rep. 623.

Kansas.— Atchison, ttc, R. Co. v. Gabbert.
34 Kan. 132, 8 Pac. 218.

Maine.— Wilder v. Maine Cent. R. Co., 65
Me. 332, 20 Am. Rep. 698.

Minnesota.— Schubert v. Minneapolis, etc.,

R. Co., 27 Minn. 360, 7 N. W. 366.

Missouri.— Donovan v. Hannibal, etc., R.
Co., 89 Mo. 147, 1 S. W. 232.

New Hampshire.— Cressey v. Northern R.
Co., 59 N. H. 564, 47 Am. Rep. 227.

New York.— Shepard v. Buffalo, etc., R.
Co., 35 N. Y. 641.

Canada.— Davis <. Canadian Pac. R. Co.,

12 Ont. Apn. 724.

See 41 Cent. Dig. tit. "Railroads," § 1502.

The owner may allovir his stock to graze

on a highway if the highway is upon his own
land. Cressey v. Northern R. Co., 59 N. H.
564, 47 Am. Rep. 227.

Where a farm crossing is constructed with-

out gates it is not contributory negligence

on the part of the landowner to permit his

stock to run upon his own lands adjacent to

such crossing without a herdsman and with-

out keeping any lookout for passing trains.

Horn V. Atlantic, etc., R. Co., 35 N. H. 169;

White V. Concord R. Co., 30 N. H. 188.

To turn horses out with blind bridles on
might under the circumstances of the par-

rx, H, 10, e]

ticular case be such negligence on the part of
the owner as would preclude a recovery, al-

though the railroad company had neglected
to fence its tracks. St. Louis, etc., R. Co. r.

Todd, 36 111. 409.
90. Birmingham Mineral R. Co. v. Harris,

98 Ala. 326, 13 So. 377; Louisville, etc., R.
Co. V. Milton, 14 B. Mon. (Ky.) 75, 58 Am.
Dec. 647.

91. Birmingham Mineral R. Co. v. Harris,
98 Ala. 326, 13 So. 377; Horner r. Williams.
100 N. C. 230, 5 S. E. 734; Harmon v. Co-
lumbia, etc., R. Co., 32 S. C. 127, 10 S. E.
877, 17 Am. St. Rep. 843.

92. Ft. Wayne, etc., R. Co. v. Woodward,
112 Ind. 118, 13 N. E. 260.

It is a question for the jury whether it is

contributory negligence to turn a horse out
upon the owner's premises near an unfeneed
railroad track at a time when trains are ac-
customed to pass. Sinkling v. Illinois Cent.
R. Co., 10 S. D. 560, 74 N. W. 1029.

93. lola Electric R. Co. r. Jackson, 70
Kan. 791, 79 Pac. 662; Atchison, etc., R. Co.
r. Gabbert, 34 Kan. 132, 8 Pac. 218; Horner
V. Williams, 100 N. C. 230, 5 S. E. 734; Sim-
kins V. Columbia, etc., R. Co., 20 S. C. 258.
94. Birmingham Mineral R. Co. v. Har-

ris, 98 Ala. 326, 13 So. 377.
95. Donovan v. Hannibal, etc., R. Co., 89

Mo. 147, 1 S. W. 232; Shepard v. Buffalo, etc.,

R. Co., 35 N. Y. 641. See also supra, X, H,
10, c.

96. Donovan v. Hannibal, etc., R. Co., 89
Mo. 147, 1 S. W. 232.

97. Indiana.— Indianapolis, etc., R. Co. r
Petty, 25 Ind. 413.
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the railroad company is required by statute to fence its tracks,"* as this duty even
when expressly imposed by statute may be waived or assumed by the adjoining

landowner in so far as it affects himself or those in privity with him.'* In such
cases plaintiff's animals are wrongfuUy upon the track by virtue of his own default

and the company wiU not be hable in the absence of gross negligence or wilful

injury,' and this rule is not affected by the fact that the defect in the fence which
occasioned the injury was caused by accident or casualty without any fault on
the part of plaintiff,^ or was occasioned by fire commimicated from the locomo-
lives of the railroad company.' So also where by statute it is the duty of the

landowner to assist in constructing and maintaining the railroad fences as divi-

sion fences he cannot recover where his neglect in this regard has contributed to

the injury/

(ii) Knowledge of Defect and Notice to Company. "Where rail-

road companies are required by statute to fence their tracks it is equally their

duty to exercise reasonable care in keeping the fences and cattle-guards in

repair,^ and by [the weight of authority it is not contributory neghgence for an
adjoining landowner to turn his stock upon his own premises adjacent to such
fences, although he knows that they are out of repair," or knows that the cattle-

Missouri.— Ells ('. Pacific R. Co., 48 Mo.
231.

New York.— Terry v. New York Cent. R.
Co., 22 Barb. 574; Tabnadge v. Rensselaer R.
Co., 13 Barb. 493; DuflFy v. New York, etc.,

R. Co., 2 Hilt. 496.
Ohio.— Lake Erie, etc., R. Co. v. Weiael,

55 Ohio St. 155, 44 N. E. 923; Pittsburg, etc.,

R. Co. V. Smith, 26 Ohio St. 124; Cincinnati,

etc., R. Co. V. Waterson, 4 Ohio St. 424.

Texas.— Texas, etc., R. Co. v. Owens, 36
Tex. Civ. App. 54, 81 S. W. 62.

See 41 Cent. Dig. tit. " Railroads," | 1512.

A covenant by the grantor of a railroad

right of way obligating himself to maintain
the fences along the right of way runs with
the land and precludes any subsequent grantee
from recovering against the railroad company
for an injury to stock which get on the right

of way because of his failure to keep the

fences in repair. Satterly v. Erie R. Co., 113
N. Y. App. Div. 462, 99 N. Y. Suppl. 309.

Where plaintifi acts only as agent of the
company in constructing the fences, his act

is that of the company and if the construc-

tion is defective his default cannot be set up
by the company as a defense after its adop-
tion of the fence. Norris v. Androscoggin,
etc., R. Co., 39 Me. 273, 63 Am. Dec. 621.

Compare Robbermann v. Pierce, 77 111. App.
405.

Where the railroad company removes a
fence originally built by plaintiff under an
a^eement with the company to build and
keep the same in repair, and constructs a
substitute therefor of different material and
upon a different location, which is accepted

by plaintiff without objection, the respective

rights and duties under the original contract

remain and plaintiff cannot recover for inju-

ries to his stock due to a failure to keep the

substituted fence in repair. Pittsburg, etc.,

R. Co. ». Heiskell, 38 Ohio St. 666.

98. Ells V. Pacific R. Co., 48 Mo. 231.

But see Southern R. Co. v. Dickens, 153 Ala.

283, 45 So. 215.

99. See supra, X, H, 4, a, (v).

1. Talmadge v. Rensselaer, etc., R. Co., 13

Barb. (N. Y.) 493; Pittsburg, etc., R. Co. v.

Smith, 26 Ohio St. 124; Cincinnati, etc., R.

Co. V. Waterson, 4 Ohio St. 424. But see

Southern R. Co. v. Dickens, 153 Ala. 283, 45
So. 215.

2. Pittsburgh, etc., R. Co. v. Smith, 26
Ohio St. 124.

3. Terry v. New York Cent. R. Co., 22
Barb. (N. Y.) 574, holding that in such case

the railroad company is not required to re-

store the fence but will only be liable for

its destruction, and that it is contributory
negligence on the part of plaintiff to fail to

repair the fence and permit his stock to re-

main where they can pass upon the tracks
and be injured.

4. Dayton, etc., R. Co. v. Miami County
Infirmary, 32 Ohio St. 566; Sandusky^, etc.,

R. Co. V. Sloan, 27 Ohio St. 341.

In Ohio the statute of 1859 provided that
fences separating a railroad track from adja-

cent lands should be treated and maintained
as division fences, but the statute of 1874
requires that they shall be kept in repair by
the railroad company. Cleveland, etc., R. Co.
V. Scudder, 40 Ohio St. 173.

5. See supra, X, H, 4, c, (n).
6. Illinois.— Baltimore, etc., R. Co. v.

Seitzinger, 116 111. App. 55; Chicago, etc.,

R. Co. V. Bourne, 105 111. App. 27; Terre
Haute, etc., R. Co. v. McCord, 56 111. App.
173 [distinguishing Chicago, etc., R. Co. v.

Seirer, 60 III. 295].
Indiana.— Bellefontaine R. Co. V. Reed, 33

Ind. 476.

Massachusetts.— Rogers v. Newburyport R.
Co., 1 Allen 16.

Minnesota.— Evans v. St. Paul, etc., R. Co.,

30 Minn. 489, 16 N. W. 271 ; Johnson v. Chi-

cago, etc., R. Co., 29 Minn. 425, 13 N. W.
673; Holtz v. Minneapolis, etc., R. Co., 29
Minn. 384, 13 N. W. 147.

Missouri.— Donovan v. Hannibal, etc., R.
Co., 89 Mo. 147, 1 S. W. 232.

Nehraska.— See Union Pac. R. Co. o.

Schwenck, 13 Nebr. 478, 14 N. W. 376.

[X, H. 10, d, (II)]
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guards are defective,' or that the gates or bars in such fences which it is the
duty of the company to maintain are defective or insecure/ Nor is it neces-

sary for plaintiff to make any effort to repair such defect," or to request the

company to do so,'° or even to notify the company of its existence." Plaintiff

cannot, however, recover where the road was properly fenced by the rail-

road company and the defect which occasioned the injury was made by him-

iVeio Forfc.— Shepard v. Buflfalo, etc., R.
Co., 35 N. Y. 641; Brady v. Rensselaer, etc.,
R. Co., 1 Hun 378, 3 Thomps. & C. 537.
OAio.— Cleveland, etc., R. Co. v. Scudder,

40 Ohio St. 173; Pittsburg, etc., R. Co. v.
Smith, 38 Ohio St. 410.
Terns.— QvlM, etc., R. Co. c. Cash, 8 Tex.

Civ. App. 569, 28 S. W. 387.
Vermont.— Congdon v. Central Vermont R.

Co., 56 Vt. 390, 48 Am. Rep. 793.
See 41 Cent. Dig. tit. "Railroads," §§ 1513,

1514.

Contra.— Scowden ». Erie R. Co., 26 Pa.
Super. Ct. 15; Perrault v. Minneapolis, etc.,

R. Co., 117 Wis. 520, 94 N. W. 348; Petersen
V. Northern Pac. R. Co., 86 Wis. 206, 56
N". W. 689; Martin v. Stewart, 73 Wis. 553,
41 N. W. 538.
The reason of this rule is that the statute

requiring railroad companies to maintain
fences cannot be nullified and tlie landowner
deprived of the ordinary and proper use of
his own land by a failure on the part of the
railroad company to perform its duty. Dono-
van V. Hannibal, etc., R. Co., 89 Mo. 147, 1

S. W. 233 ; Cleveland, etc., R. Co. v. Scudder,
40 Ohio St. 173; Gulf, etc., R. Co. v. Casli,

8 Tex. Civ. App. 569, 28 S. W. 387.
Although the animal is breachy contribu-

tory negligence will not be inferred in the ab-
sence of evidence that the character of the
animal contributed to its escape. Congdon
V. Central Vermont R. Co., 56 Vt. 390, 48 Am.
Rep. 793.

Although plaintiff's animals had previ-
ously escaped through defects in the railroad
fence it is not contributory negligence for tlie

owner with knowledge of this fact to allow
them to remain in a pasture adjacent to such
fence (Rogers i'. Newburyport R. Co., 1 Allen
(Mass.) 16; Johnson v. Chicago, etc., R. Co.,

29 Minn. 425, 13 N. W. 673), but is a fact
which may be submitted to the jury (John-
son V. Chicago, etc., R. Co., supra).

Inclosing animals by an insufficient fence
in a field from which they escape into an-
other inclosure of plaintiff adjoining a rail-

road track, which was known not to be se-

curely fenced by defendant, is not contribu-

tory negligence. Missouri, etc., R. Co. v.

Dunnaway, 43 Tex. Civ. App. 350, 95 S. W.
760.

In Wisconsin it is held to be contributory

negligence to leave stock where they can

go upon the trade through an opening in a
railroad fen-ce of which the owner has knowl-
edge (Martin r. Stewart, 73 Wis. 553, 41

N. W. 538), or even to turn them out upon
land adjacent to a railroad fence without
first ascertaining its condition after there

has been a severe storm (Carey v. Chicago,

etc., R. Co., 61 Wis. 71, 20 N. W. 648), or a
forest fire by which it might have been in-

[X, H, 10, d, (II)]

jured or destroyed (McCann ;;. Chicago, etc.,

R. Co., 96 Wis. 664, 71 N. W. 1054).

7. Texas, etc., R. Co. v. Sproles, (Tex. Civ.

App. 1907) 105 S. W. 521.

8. Toledo, etc., R. Co. r. Uurgan, 9 Ind.

App. 604, 37 N. E. 31; Bnix v. Iowa Cent. R.

Co., 114 Iowa 508, 87 N. W. 417.

Where the railroad company is bound by
contract, although not by statute, to main-
tain a safe crossing for the, benefit of an ad-

joining landowner, knowledge on the part of

the landowner that the company has failed

to comply with its agreement and that the

gates provided are insuifieient will not defeat

a recovery for injuries caused thereby. To-

ledo, etc., R. Co. r. Burgan, 9 Ind. App. 604.

37 N. E. 31.

Where a person is pasturing stock on the
land of another the fact that he turned his

stock into a pasture through a gate in the

right of way fence and had an opportunity of

inspecting its condition is not such contribu-

tory negligence as will prevent him from re-

covering for an injury to his animals which
escape because the fastenings on the gate
are insecure. Missouri Pac. R. Co. r. Pfrang,
7 Kan. App. 1, 51 Pac. 911.

9. Terre Haute, etc., R. Co. v. McCord, 56
111. App. 173; Chicago, etc., R. Co. v. Finch,
42 111. App. 90; Wilson v. St. Louis, etc., R.
Co., 87 Mo. 431; Ft. Worth, etc., R. Co. r.

Hickox, (Tex. Civ. App. 1907) 103 S. W.
202; Dunsford v. Michigan Cent. R. Co., 20
Ont. App. 577.

Even though the statute allows the land-

owner to repair the fence in case the rail-

road company after notice neglects to do so.

he is not guilty of contributory negligence in

failing to avail himself of the right to make
such repairs. Terre Haute, etc., R. Co. r.

McCord, 56 111. App. 173.

But if the defect could be easily repaired
without any considerable cost or labor and
a failure to do so would probably result in

an injury to plaintiff's stock, it is but rea-

sonable to require that he should do so or
otherwise protect himself against the threat-

ened danger (Chicago, etc., R. Co. v. Buck,
14 111. App. 394; Magilton r. New York Cent.

R. Co., 11 N. Y. App. Div. 373, 42 N. Y.

Suppl. 231) ; and in such case the question of

plaintiff's contributory negligence is for the
jury (Magilton v. New York Cent. R. Co

,

supra )

.

10. Terre Haute, etc., R. Co. v. McCord,
56 111. App. 173; Taft v. New York, etc., R.
Co., 157 Mass. 297, 32 N. E. 168.

11. Terre Haute, etc., R. Co. v. McCord,
50 111. App. 173 [distinguishing Chicago, etc.,

R. Co. V. Serier, 60 111. 295] ; Chicago, etc.,

R. Co. V. Finch, 42 111. App. 90; Dunn v

Chicago, etc., R. Co., 58 Iowa 674, 12 N. W.
734; Dunsford v. Michigan Cent. R. Co., 20
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self," or where he knew of the defect and was required by statute to assist in keeping

the fence in repair as a division fence/^ or had expressly agreed with the railroad

company that he would keep it in repair," or where, although not required to do so,

he voluntarily undertook to repair it without notice to the railroad company and
did so in such a manner as to conceal without effectively remedying the defect.^^

(hi) Opening and Closing Gates and Bars}" It is the duty of a land-

owner when using a private or farm crossing maintained for his convenience to

close the gates or bars,'' and if he fails to do so and his animals escape and are

injured by reason of such neglect, he cannot recover therefor.'^ This rule appHes
not only to the landowner but to any person using a gate in a railroad fence

whose animals are injured by reason of his own neglect to close it,^'* and the fact

that he found it open will not excuse his failure to close it after passing through.^"

e. Allowing Animals to Go at Large— (i) In General. As to whether
permitting animals to run at large is contributory negligence which will preclude

a recovery by the owner, the authorities are not agreed; but there is a hue of

distinction which accounts for this difference on principle growing out of whether
the common-law rule which requires owners of stock to keep them upon their

Ont. App. 577. Compare Polcr i'. New York
Cent. R. Co., 16 N. Y. 476.

12. Chicago, etc., R. Co. v. Dannel, 48 111.

App. 251 ; Koutz V. Toledo, etc., R. Co., 54
Ind. 515; Davidson v. Central Iowa R. Co., 75
Iowa 22, 39 N. W. 163.

Plaintifi must exercise reasonable care in

the use of the fences and gates provided in

order to hold the railroad company respon-
sible for failing to keep them in repair, and
if his failure to do so is the cause of his

animal's escape he ought not to recover. Ma-
gilton V. New York Cent. R. Co., 11 N. Y.
App. Div.' 373, 42 N. Y. Suppl. 231.

A railroad company is not liable to a ten-
ant of the owner of the adjoining premises
for injuries to his stock, where the stoclc en-

ter on the right of way through a panel of

the fence chopped down by liis landlord's son.

Best 0. Ulster, etc., R. Co., 35 N. Y. App. Div.

62.3, 54 N. Y. Suppl. 305.

13. Dayton, etc., R. Co. i;. Miami County
Infirmary, 32 Ohio St. 566; Sandusky, etc., R.
Co. V. Sloan, 27 Ohio St. 341.

14. Texas, etc., R. Co. v. Owens, 36 Tex.
Civ. App. 54, 81 S. W. 62.

15. Chicago, etc., R. Co. v. Seirer, CO 111.

295.

Where the landowner substitutes a differ-

ent fastening on a gate from that placed
upon it by the railroad company, and uses
it without any objection made to the com-
pany, he cannot recover if his animals escape
through the gate and are injured. Francis v.

Quincy, etc., R. Co., 118 Mo. App. 435, 93

S. W. 876.
16. Duty to keep gates or bars closed in

general see supra, X, H, 5, d.

17. St. Louis, etc., R. Co. v. Fankboner,
128 111. App. 284; Fames r. Boston, etc., R.
Corp., 14 Allen (Mass.) 151; Diamond Brick
Co. V. New York Cent., etc., R. Co., 58 Hun
(N. Y.) 396, 12 N. Y. Suppl. 22.

18. Illinois.— St. Louis, etc., R. Co. i\

Fankboner, 128 111. Add. 284; Ranny i'. Chi-

cago, etc., R. Co., 59 111. App. 130.

Indiana.— Bond r. Evansville, etc., R. Co.,

100 Ind. 301.

Iowa.— Manwell v. Burlington, etc., R. Co.,

80 Iowa 662, 45 N. W. 568.

Massachusetts.— Fames v. Boston, etc., R.
Corp., 14 Allen 151.

Minnesota.— Swanson v. Chicago, etc., R.
Co., 79 Minn. 398, 82 N. W. 670, 49 L. R. A.

625.

Xeio York.— Diamond Brick Co. v. New
York Cent., etc., R. Co., 58 Hun 396, 12 N. Y.

Suppl. 22.

Utah,— Clark v. Oregon Short Line R. Co.,

20 Utah 401, 59 Pao. 92.

Wisconsin.— Richardson v. Chicago, etc., R.
Co., 56 Wis. 347, 14 N. W. 176.

Canada.—-Vilaire v. Great Western R. Co.,

11 U. C. C. P. 509.

See 41 Cent. Dig. tit. " Railroads," § 1515.

Under the Iowa statutes if the gate pro-

vided is such as the law requires plaintiff

cannot recover if he leaves the gate open
either wilfully or negligently; but if the gate
is not up to the required standard mere negli-

gence will not defeat a recovery, and the rail-

road company will be liable unless the injury

was due to a " wilful " act of the owner.
Claus V. Chicago Great Western R. Co., 136
Iowa 7, 111 N. W. 15.

Where it appears that a gate is out of re-

pair and it is claimed that its being left open
was due to the difficulty in closing it in that
condition, the questions whetlier plaintiff

exercised proper care in using the gate and
whether defendant's negligence in failing to

keep it in repair was the cause of the injury,

are properly left to the jury. Taft v. New
York, etc., R. Co., 157 Mass. 297, 32 N. E.

168.

19. Dickinson r. Wabash R. Co., 103 Mo.
App. 332, 77 S. W. 88.

But if the gate has been opened and closed

by others between the time when it was left

open by plaintiff and i,he time of the accident

his negligence in leaving it open cannot be
said to have contributed to the injury. At-
kinson V. Chicago, etc , R. Co., 119 Wis. 170,

96 N. W. 529.

20. Dickinson v. Wabash R. Co., 103 Mo.
App. 332, 77 S. W. 88.

[X, H, 10, e, (i)]
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own premises prevails in the particular jurisdiction.^' The question also usually
relates only to cases where railroad companies are not required to fence their
tracks or to accidents occurring at places not within the appUcation of the statutes
requiring them to do so/^ as it is ordinarily held in actions based upon these
statutes that merely allowing stock to run at large will not defeat a recovery,^
and in some jurisdictions in such actions contributory negligence of any char-
acter not amounting to a wilful or intentional exposure to injury is not a defense.^
In jurisdictions where the common-law rule does not prevail it is ordinarily held
that the owner of stock in permitting them to run at large is in. the exercise of a
lawful right and is not chargeable with contributory neghgence in case they stray
upon a railroad track and are injured through a want of ordinary care on the
part of the railroad company.^ The owner in permitting his stock to run at

31. Moses V. Southern Pac. R. Co., 18
Oreg. 385, 23 Pac. 498, 8 L. R. A. 135.
Common-law rule as to animals running

at large and jurisdictions in which it does
or does not apply see Animals, 2 Cyc. 392-
395.

22. Moses v. Southern Pac. R. Co., 18
Oreg. 385, 23 Pac. 498, 8 L. R. A. 135.

Places within the application of statutes
requiting tracks to he fenced see supra, X,
H, 4, b.

23. Indiana.— Jeffersonville, etc., R. Co. v.

Dunlap, 29 Ind. 426.
Kansas.— Atchison, etc., R. Co. v. Shaft,

33 Kan. 521, 6 Pac. 908.
Minnesota.— Sarja v. Great Northern R.

Co., 99 Minn. 332, 109 N. W. 600.
Missouri.—-Nolan v. Chicago, etc., R. Co.,

23 Mo. App. 353.

'New York.— Corwin v. New York, etc., R.
Co., 13 N. Y. 42 [disapproving Marsh v. New
York, etc., R. Co., 14 Barb. 364]; Munch v.

New York Cent. R. Co., 29 Barb. 647. Com-
pare Halloran v. New York, etc., R. Co., 2
E. D. Smith 257.

See 41 Cent. Dig. tit. " Railroads," § 1521.
In Minnesota it is held that stock may be

permitted to run at large at such places and
under, such circumstances as to constitute
contributory negligence even where the rail-

road company has failed to fence its tracks as
required by law (Moser v. St. Paul, etc., R.
Co., 42 Minn. 480, 44 N. W. 530), but that
the defense is not available unless the circum-
stances were such that the injury was the
natural and proximate result of so doing and
that this is ordinarily a question for the jury
(Sarja v. Great Northern R. Co, 99 Minn.
332, 109 N. W. 600; Erieson v. Duluth etc.,

R. Co., 57 Minn. 26, 58 N. W. 822 )

.

Where it is lawful for stock to run at large

and the railroad company fails to fence its

tracks as required by law, the company is

liable, and the question of contributory neg-

ligence does not arise. Ohio, etc., R. Co. v.

Fowler, 85 111. 21.

24. See supra, X, H, 10, a, (ii).

25. Alalama.— Louisville, etc., R. Co. v.

Williams, 105 Ala. 379, 16 So. 795; Alabama
Great Southern R. Co. v. Powers, 73 Ala.

244 ; Alabama Great Southern R. Co. v. Jones,

71 Ala. 487; Mobile, etc., R. Co. v. Williams.

53 Ala. 695.

Arkansas.— Little Rock, etc., R. Co. v. Fin-

ley, 37 Ark. 562.

[X, H. 10, e, (i)]

California.— Richmond v. Sacramento Val-
ley R. Co., 18 Cal. 351; Waters t;. Moss, 12
Cal. 535, 73 Am. Deo. 561.

Georgia.— Macon, etc., R. Co. v. Lester,
30 Ga. 911.

Illinois.— Chicago, etc., R. Co. v. Engle, 84
111. 397; Rockford, etc., R. Co. v. Rafferty,
73 111. 58 [distinguishing Illinois Cent. R.
Co. V. Phelps, 29 111. 447; Chicago, etc., R.
Co. V. Cautfman, 28 111. 513]; Chicago, etc.,

R. Co. V. Cauffman, 38 111. 424.
Iowa.— Kuhn v. Chicago, etc., R. Co., 42

Iowa 420; Searles v. Milwaukee, etc., R. Co.,

35 Iowa 490; Alger v. Mississippi, etc., R.
Co., 10 Iowa 268.

Kansas.— Prickett i: Atchison, etc., R. Co.,

33 Kan. 748, 7 Pac. 611 ; Missouri Pac. R. Co.
V. Wilson. 28 Kan. 637. But see Union Pac.
R. Co. V. Rollins, 5 Kan. 167.

Kentucky.— Kentucky Cent. R. Co. c.

Lebus, 14 Bush 518.

Mississippi.— New Orleans, etc., R. Co. v.

Field, 46 Miss. 573.

Missouri.— Turner v. Kansas City, etc., R.
Co., 78 Mo. 578; Apitz v. Missouri Pac. R,
Co., 17 Mo. App. 419.

Montana.— McMaster r. Montana Union R.
Co., 12 Mont. 163, 30 Pac. 268.

North Carolina.— Bethea v. Raleigh, etc.,

R. Co., 106 N. C. 279, 10 S. E. 1045 ; Farmer
V. Wilmington, etc., R. Co., 88 N. C. 564;
Laws V. North Carolina R. Co., 52 N. C. 468.

Ohio.— Cleveland, etc., R. Co. v. Elliott, 4
Ohio St. 474.

Oregon.— Moses v. Southern Pac. R. Co.,

18 Oreg. 385, 23 Pac. 498, 8 L. R. A. 135.

Tennessee.— Memphis, etc., R. Co. v. Smithy
9 Heisk. 860.

Tewas.— Texas, etc., R. Co. v. Seay, (Civ.

App. 1902) 69 S. W. 177; Texas, etc., R. Co.

V. Cockrell, 2 Tex. App. Civ. Cas. § 717.

Washington.— Timm v. Northern Pac. R.
Co., 3 Wash. Terr. 299, 13 Pac. 415.

West Virginia.— Layne v. Ohio River R.
Co., 35 W. Va. 438. 14 S. E. 123; Baylor v.

Baltimore, etc., R. Co., 9 W. Va. 270 ; Blaine
V. Chesapeake, etc., R. Co., 9 W. Va. 252.

United States.— Eddy v. Evans, 68 Fed.

151, 7 C. C. A. 129.

See 41 Cent. Dig. tit. " Railroads," | 1521.

Persons living in the vicinity of a railroad
have the same right as persons living in

more remote localities to permit their stock
to run at large and are not chargeable with
contributory negligence in so doing. New
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large of course assumes the risk of all unavoidable accidents,^" but assumes no
risk as to accidents which the company might avoid by the exercise of ordinary

oare.^' The conduct of the owner while in a sense negligence is ordinarily the

remote and not the proximate cause of the injury/^ although stock may be turned

out under circumstances that will preclude a recovery.^" In jurisdictions

where the common-law rule prevails it is ordinarily held that allowing stock to

ran at large is such negUgence on the part of the owner as will preclude a recov-

ery,^" the animals being considered as trespassers and the company not Uable ia

Orleans, etc., R. Co. v. Field, 46 Miss. 573;
Turner c. Kansas City, etc., E. Co., 78 Mo.
578; Apitz V. Missouri Pac. R. Co., 17 Mo.
App. 419.

This rule is not affected by the fact that
the animals got at large through the negli-

gence of the owner in permitting them to
escape (Sotith Alahama, etc., E. Co. v. Wil-
liams, 65 Ala. 74), or that knowing of their

escape he did not recapture and confine them
(Louisville, etc., R. Co. v. Williams, 105 Ala.

379, 16 So. 795).
Where a railroad company has voluntarily

constructed cattle-guards when not required

to do so, the owner of animals is not guilty

of contrihutory negligence in allowing his

stock to run at large, although he knows that
the cattle-guards are defective so that stock

could pass over them and go upon the track
between the right of way fences. St. Louis,

etc., E. Co. V. Douglass, 152 Ala. 197, 44 So.

677.

Although plaintiff knows that salt is on
the track calculated to attract stock, which
has been left there by the negligence of the

railroad company, he is not guilty of con-

tributory negligence in allowing his stock to

run at large. Brown v. Hannibal, etc., E. Co.,

27 Mo. App. 394-
In Oregon and Tennessee the statutes pro-

vide that allowing stock to run at large on
the common unfenced range or upon inclosed

lands of the owner shall not be deemed or
held to be contributory negligence; but this

does not apply to stock not running loose

but which are in charge of some person.

Keeney p. Oregon E., etc., Co., 19 Greg. 391,

24 Pac. 233 ; Nashville, etc., R. Co. v. Spence,

99 Tenn. 218, 41 S. W. 934.
26. Eaiford v. Mississippi Cent. E. Co., 43

Miss. 233 ; Memphis, etc., E. Co. v. Blakeney,

43 Miss. 218.

The term "unavoidable accident" as used
in the application of this rule is not confined

to such accidents as are physically impossible

to prevent, but includes all accidents not

voidable by the exercise of ordinary care on
the part of the railroad company. Memphis,
etc., E. Co. V. Blakeney, 43 Miss. 218.

27. Arlamsaa.— Little Eock, etc., R. Oo. V.

Finley, 37 Ark. 562.

Iowa..— Knhn v. Chicago, etc., R. Co., 42

Iowa 420; Alger ». Mississippi, etc., R. Co.,

10 Iowa 268.

Mississipjii.— New Orleans, etc., R. Co. v.

Field, 46 Miss. 573.

Oregon.— Moses v. Southern Pac. E. Co.,

18 Oreg. 385, 23 Pac. 498, 8 L. E. A. 135.

West Vvrgi/ma.— Blaine v. Chesapeake, etc.,

E. Co., 9 W. Va. 252.

See 41 Cent. Dig;, tit. "Eailroads," § 1521.

28. North Carolma.— Parmer v. Wilming-
ton, etc., E. Co., 88 N. C. 564.

Ohio.— Cleveland, etc., R. Co. v. Elliott, 4
Ohio St. 474.

Oregon.— Moses v. Southern Pac. R. Co.,

18 Oreg. 385, 23 Pac. 498, 8 L. E. A. 135.

South *CaroUna.— Sauls v. D. W. Alder-
man, etc., Co., 55 S. C. 395, 33 S. E. 467.

West Virginia.— Blaine v. Chesapeake, etc.,

E. Co., 9 W. Va. 252.

See 41 Cent. Dig. tit. " Eailroads," § 1521.

29. Williams v. Northern Pac. E. Co., 3
Dak. i68, 14 N. W. 97; McDonald v. Great
Nortiern E. Co., 5 Ida. 8, 46 Pac. 766; Hind-
man V. Oregon E., etc., Co., 17 Oreg. 614, 22
Pac. 116.

But to preclude a recovery they must have
been turned out under such circumstances as
to show a want of ordinary care on the part
of the owner which contributed directly to

produce the injury complained of. There is a
clear distinction between allowing stock to
run at large where there is a mere possibility

of their straying upon a railroad track and
turning them out directly upon the right of

way or station grounds where the danger is

constant and imminent. Moses v. Southern
Pac. E. Co., 18 Oreg. 385, 23 Pac. 498, 8
L. E. A. 135.

In the vicinity of crossings, station grounds,

and other places not required to be fenced
see infra, X, H, 10, e, (ii).

To turn out a blind animal at a distance

of over a mile from a place where the rail-

road track is unfenced is not contributory
negligence as a matter of law but whether
it is such negligence is a question for the

jury. Hammond v. Sioux City, etc., R. Co.,

49 Iowa 450.

30. Colorado.—^Atchison, etc., K. Co. v.

Betts, 10 Colo. 431, 15 Pac. 821. .

Indiana.— Lyons v. Terre Haute, etc., R.
Co., 101 Ind. 419; Cincinnati, etc., E. Co. v.

Hiltzhauer, 99 Ind. 486; Cincinnati, etc., E.

Co. V. Street, 50 Ind. 225 ; Jeffersonville, etc.,

E. Co. V. Underbill, 48 Ind. 389 ; Indianapolis,

etc., E. Co. V. Harter, 38 Ind. 557 ; Lafayette,

etc., E. Co. V. Shriner, 6 Ind. 141.

Marvland.— Baltimore, etc., E. Co. c. Lam-
bom, 12 Md. 257.

Michigan.— Eobinson r. Flint, etc., E. Co.,

79 Mich. 323, 44 N. W. 779, 19 Am. St. Rep.

174; Williams v. Michigan Cent. E. Co., 2

Mich. 259, 55 Am. Dec. 59.

New Jersey.— Price !-. New Jersey E., etc.,

Co., 32 N. J. L. 19; Vandegrift v. Eediker, 22

N. J. L. 185, 51 Am. Dec. 262.

New Yorh.— Bowman v. Troy, etc., E. Co.,

37 Barb. 516.

[X, H. 10, e, (I)]
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the absence of wanton or wilful injury or such gross neghgence as is equivalent
thereto.^'

(ii) Near Crossings, Stations, and Other Places Not Required
TO Be Fenced. In a number of cases it has been held without express reference

to the rightfulness or wrongfulness of permitting stock to run at large that it

is contributory neghgence to do so in the immediate vicinity of pubUc crossings,

station grounds, and other places where the railroad company is not required

to fence its tracks,^^ and this rule of course applies where it is held generally to

be contributoiy neghgence to permit stock to nm at large; ^ but in jurisdictions

where stock may lawfully run at large it has been held that it is not necessarily

contributory neghgence to allow animals to run at large even in the vicinity of

station groimds and pubhc crossings,^* but that it is a question of whether plain-

tiff's conduct shows a want of ordinary care under the circumstances which has
contributed directly to the injury complained of,^ and is properly a question for

the jury.^° In Canada the statutes of 1857 and 1888 expressly provided that
stock should not be permitted to be at large upon a highway within one-half

mile of a grade crossing of a railroad unless in charge of some person, and that

if stock so at large should go upon the raUroad and be killed the owner should
have no right of action against the raUroad company.^' This statute was held

Pemtsylvania.— Horricks ! . Philadelphia,
etc., E. Co., 1 Phila. 28.

Rhode Island.— Tower v. Providence, etc.,

E. Co., 2 E. I. 404.

^'ermont.— Jackson v. Rutland, etc., E. Co.,

25 Vt. 150, CO Am. Dec. 246.

See 41 Cent. Dig. tit. " Eailroads," § 1521.

In Minnesota where the common-law rule'

is in force (see Moser v. St. Paul, etc., E.
Co., 42 Minn. 480, 44 X. W. 530), it is held
that the mere fact that stock are unlawfully
at large does not, as between the owner and
the railroad company, constitute contributory
negligence per se (Green r. St. Paul, etc., E.
Co., 55 Minn. 192, 56 N. \V. 752), and that
plaintiff will not be precluded from recovery
unless they were allowed to run at large

under such, circumstances that the injury
complained of was the natural and proximate
result of so doing (Sarja v. Great Northern
E. Co., 99 Minn. 332, 109 N. W. 600 ; Ei-icson

V. Duluth, etc., E. Co., 57 Minn. 26, 58 N. W.
822 [distinguishing Moser v. St. Paul, etc., E.
Co.. supra] )

.

31. Lafayette, etc., R. Co. v. Shriner, 6

Ind. 141; Vandegrift v. Eediker, 22 N. J. L.

185, 51 Am. Dec. 262 ; Jackson v. Rutland,
ptc. E. Co., 25 Vt. 150, 60 Am. Dec.
246.

Liability as to trespassing animals in gen-
eral see supra, X, H, 1, u.

32. Illinois.— Illinois Cent. E. Co. v.

Phelps, 29 111. 447. See also Chicago, etc.,

E. Co. V. Cauffman, 28 111. 513.

Indiana.— Hanna v. Terre Haute, etc., R.

Co.. 119 Ind. 316, 21 K. E. 903 ; Wabash, etc.,

R. Co. V. Nice. 99 Ind. 152; Cincinnati, etc.,

E. Co. V. Street, 50 Ind. 225; Jeffersonville,

etc., R. Co. !'. Underbill, 48 Ind. 389; Jeffer-

sonville, etc., E. Co. V. Adams, 43 Ind. 402.

Michigan.—Schneekloth v. Chicago, etc., E.

Co., 108 Mich. 1, 65 N. W. 663; Niemann v.

Michigan Cent. R. Co., 80 Mich. 197, 44 N. W.
1049.
Nebraska.— Burlington, etc.. E. Co. v.

Wendt, 12 Nebr. 76, 10 N. W. 456.

[X, H, 10, e. (i)]

New York.— Clark v. Syracuse, etc., E. Co.,

11 Barb. 112.

Utah.— Bunnell v. Eio Grande Western E.
Co., 13 Utah 314, 44 Pac. 927.

Wisconsin.— JlcCandless r. Chicago, etc.,

E. Co., 45 Wis. 365; Bennett v. Chicago, etc.,

E. Co., 19 Wis. 145.

See 41 Cent. Dig. tit. " Railroads," § 1522.
It is prima facie contributoiy negligence

to allow stock to run at large in the vicinity

of depot grounds, and plaintiff cannot recover
in the absence of facts shown making such
conduct consistent with ordinary care and
prudence. Moser v. St. Paul, etc., R. Co., 42
Minn. 480, 44 N. W. 530.

In Illinois, under the statute of 1871, which
made it unlawful for stock to run at large

except when authorized by a vote of the
county, it was held to be contributory negli-

gence to allow stock to run at large at places

where the railroad company was not required

to fence. Toledo, etc.. R. Co. v. Barlow, 71

111. 640.

33. Indianapolis, etc., R. Co. v. Harter, 38

Ind. 557; Robinson r. Flint, etc., E. Co., 79

Mich. 323, 44 N. W. 779, 19 Am. St. Rep.

174; Bowman v. Trov, etc., R. Co., 37 Barb.
(N. Y.) 516.

34. Miller v. Chicago, etc., R. Co., 59 Iowa
707, 13 N. W. 859; Kuhn v. Chicago, etc., E.

Co., 42 Iowa 420 {explaining Smith v. Chi-

cago, etc., E. Co., 34 Iowa 506] ; Moses v.

Southern Pac. R. Co., 18 Oreg. 385, 23 Pac.

498, 8 L. R. A. 135.

35. Miller v. Chicago, etc., E. Co., 59 Iowa
707, 13 N. W. 859: Moses c. Southern Pac.

R. Co., 18 Oreg. 385, 23 Pac. 498, 8 L. R. A.
135. See also Cincinnati, etc., R. Co. v.

Ducharme, 4 111. App. 178.

36. Miller v. Chicago, etc., R. Co., 59 Iowa
707, 13 N. W. 859.

37. Thompson v. Grand Trunk R. Co., 22
Ont. App. 453 ; Thompson v. Grand Trunk E.
Co., 18 U. C. Q. B. 92.

What constitutes being at large.—Animals
were held to be at large and not under con-
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to bar any right of action for stock so killed notwithstanding the railroad company
was negligent/* or the animal was not killed upon the crossing/" and reached the

place upon the track where the injury occurred through a failure of the railroad

company to construct or properly maintain cattle-guards,^ and regardless of

whether the animal was at large with the knowledge or through the fault of the

owner or not.^' Under the statute of 1903, however, the owner may recover

unless the animal was at large through his negligent or wilful act,^- and the bur-

den is upon the railroad company to estabhsh this fact;"' but if the animal was
at large through the negUgence or wilful act of the owner he cannot recover."

(ill) Effect of Stock Laws. Where the common-law rule prevails as to

animals running at large, and it is held to be contributory negligence to permit

them to do so, it has been held that the rule is not affected by a municipal regula-

tion permitting stock to run at large in the locality where the accident occurred ;^^

and conversely it has been held that where except for a special statute prohibiting

it in a particular locaUty it is not unlawful or contributory negligence to allow

stock to run at large, the existence of such a stock law will not make it so/" While
the weight of authority seems to be that stock allowed to run at large in viola-

tion of stock laws are trespassers and that the company will not be liable in actions

for their injury in the absence of gross negligence or wilful injury,*' it has been
held in a number of cases that the fact that they are at large in violation of such

laws is not necessarily such contributory negligence as will defeat a recovery,^' but

trol so that a recovery was barred by the
statute where a person left four horses with-
out bridles or halters standing in a road near
a crossing while he went to open a gate lead-

ing into a neighboring field (Thompson v.

Grand Trunk R. Co., 18 U. C. Q. B. 92) ;

where a person riding one horse was driving
another before him which was loose and sixty

to one hundred feet in front of him (Mark-
ham V. Great Western R. Ck)., 25 U. C. Q. B.

572) ; where a person drove three horses

along a road before him to a watering place

without halters, bridles, or other means of

control (Cooley v. Grand Trunk R. Co., 18

U. C. Q. B. 96) : and where a person left a
herd of cattle standing in a road while he
went after one which had run away and got

so far from the herd that he could not pre-

vent their going upon the crossing where they
stopped and were injured (Thompson v.

Grand Trunk R. Co., 22 Ont. App. 453).
38. McGee v. Great Western R. Co., 23

U. C. Q. B. 293.

39. Cooley v. Grand Trunk R. Co., 18 U. C.

Q. B. 96; Simpson v. Great Western R. Co.,

17 U. C. Q. B. 57; Ferris v. Grand Trunlc R.
Co., 16 XT. C. Q. B. 474.
40. Nixon v. Grand Trunk R. Co., 23 Ont.

124; Cooley v. Grand Trunk R. Co., 18 U. C.

Q. B. 96; Simpson v. Great Western R. Co.,

17 U. C. Q. B. 57. See also Whitman v. W.&
A. R. Co., 6 Can. L. T. Dec. Notes 451.

41. Simpson v. Great Western R. Co., 17

U. C. Q. B. 57.

42. Daigle v. Temisconta R. Co., 37
N. Brunsw. 219; Lebu v. Grand Trunk R. Co.,

12 Ont. L. Rep. 590, 8 Ont. Wkly. Rep. 418;

Bacon v. Grand Trunk R. Co., 12 Ont. L Rep.

196, 7 Ont. Wkly. Rep. 753; Arthur v. Cen-

tral Ontario R. Co., 11 Ont. L. Rep. 537, 7

Ont. Wkly. Rep. 527.
Place of injury.— Tf the animal was at

large within ore-half mile of the crossing and

was injured directly upon the crossing, it

seems that there could be no recovery, but if

at any other point and the railroad company
has failed to fence or construct cattle-guards

as required by statute, the owner may re-

cover unless the company can show that the

animal was at large by reason of the negli-

gence or wilful act of the owner. Arthur r.

Central Ontario R. Co., 11 Ont. L. R. 537, 7

Ont. Wkly. Rep. 527.

43 Bacon !:. Grand Trunk R. Co., 12 Ont.
L, Rep. 196, 7 Ont. Wkly. Rep. 753.

44. Phair v. Canadian Northern R. Co., 5

Can. R. Cas. 334, 6 Ont. Wkly. Rep. 137.

45. Hanna i\ Terre Haute, etc., R. Co.,

119 Ind. 310, 21 N. E. 903; Michigan South-
ern, etc., R. Co. V. Fisher, 27 Ind. 96; Wil-
liams V. Michigan Cent. R. Co., 2 Mich. 259,

."lo Am. Dec. 59 ; Tonawanda R. Co. v. Munger,
5 Den. (N. Y.) 255, 49 Am. Dec. 239 [af-

firmed in 4 N. Y. 349, 53 Am. Dec. 384].

But see Fritz r. St. Paul, etc., R. Co., 22

Minn. 404.
The effect of such a regulation is merely

to relieve the owner of the animal from lia-

bility for damages done by it while at large

and not to alter the common-law rule as be-

tween the owner and the railroad company.
Hanna v. Terre Haute, etc., R. Co., 119 Ind.

316, 21 N. E. 903.
46. Alabama Great Southern R. Co. v. Mc-

Alpine, 71 Ala. 545.

The illegality must have contributed as a
proximate cause of the injury in order to pre-

clude a recovery, and the act of allowing

stock to run at large is no more a proximate
cause of the injury when illegal than when
legal. Alabama Great Southern R. Co. v.

MoAlpine, 71 Ala. 545; Roberts v. Rich-

mond, etc., R. Co., 88 N. C. 560.

47. See supra, X, H, 1, e, (n).

48. Alabama.— Alabama Great Southern,

R. Co. V. McAlpine, 71 Ala. 545.

[X, H, 10, e, (m)]
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that it may be such imder the circumstances of the particular case,^° and there-

fore is properly a question for the jury.^° Where railroad companies are required

by law to fence their tracks, the question of stock laws in particular locahties

does not affect this duty.^' In some cases it has been held, however, that where
stock are allowed to run at large ia violation of law and the railroad company
has neglected its statutory duty to fence its tracks but is not guilty of any other

neghgence, plaintiff cannot recover; ^^ but in other cases where there was a failure

to fence it has been held that the mere fact that stock were at large in viola-

tion of law is not sufficient to charge plaintiff with contributory negligence, but
that it is a question for the jury imder the circumstances of the particular

case," plaiatiff being entitled to recover imless the circumstances were such that

it was a natural and probable consequence that the stock would be injured,"

and the fact of allowing them to rim at large contributed directly to the injury

complained of.^^

f. Escape of Animals From Inelosure or Control— (i) In General. It is

held in some jurisdictions that if animals escape from the owner's inelosure or

control without any fault on his part he is not chargeable with contributory

negligence; ^° and this rule has been expressly held to apply in jurisdictions where

Califomia.— Orcutt v. Pacific Coast E. Co.,

85 Cal. 291, 24 Pac. 661.
Georgia.— Central R. Co. v. Hamilton, 71

Ga. 461; Atlanta, etc., R. Co. v. Hudson, 2

Ga. App. 352, 58 S. E. 500.
Illinois.— Atchison, etc., E. Co. v. Cupello,

61 111. App. 432.
Missouri.— Kirkpatrick v. Missouri Pac. R.

Co., 71 Mo. App. 263.
North Carolina.—Roberts v. Richmond, etc.,

R. Co., 88 N. C. 560.
See 41 Cent. Dig. tit. " Railroads," § 1523.

49. Wright t'. Minneapolis, etc., R. Co.,

12 N. D. 159, 96 N. W. 324, holding that it is

contributory negligence to allow stock to run
at large in violation of a stock law, knowing
that they are in the habit of going upon the
tracks and frequenting places of known
danger.

50. Atlanta, etc., R. Co. v. Hudson, 2 Ga.
App. 352, 58 S. E. 500; Atchison, etc., R.
Co. V. Cupello, 61 111. App. 432.

51. See supra, X, H, 4, a, (xm).
52. Peoria, etc., R. Co. v. Champ, 75 111.

577; Kansas Pac. R. Co. v. Landia, 24 Kan.
406; Atchison, etc., R. Co. v. Hegwir, 21
Kan. 622; Central Branch R. Co. v. Lea, 20
Kan. 353 ; Pittsburgh, etc., R. Co. v. Methven,
21 Ohio St. 586. See also Missouri Pac. R.
Co. V. McGrath, 7 Kan. App. 710, 51 Pac. 921.

The ground of these decisions is that plain-

tiff and defendant have contributed equally,

although remotely, to the injury complained

of in that each has neglected a statutory

duty, which fact will preclude a recovery in

the absence of any other negligence on the

part of defendant directly connected with the

injury complained of. Central Branch R. Co.

r Lea, 20 Kan. 353; Pittsburgh, etc., R. Co.

V. Methven, 21 Ohio St. 586.

In Iowa the statute requiring railroad com-
panies to fence their tracks makes the rail-

road companv liable for all injuries where

they have failed to do so unless caused by the

"wilful act of the owner or his agent," and
permitting stock to run at large in violation

of stock laws is held not to be a wilful act

[X, H, 10, e, (in)]

within the application of the statute. Lee
V. Minneapolis, etc., R. Co., 66 Iowa 131, 23
N. W. 299; Krebs v. Minneapolis, etc., R.
Co., 64 Iowa 670, 21 N. W. 131.

Where a railroad runs through a pasture
the existence of a stock law in the locality

does not affect the duty of the railroad com-
pany to construct and maintain the fences
along its right of way within the inelosure,

and stock running upon the pasture are not
considered as being at large. Gulf, etc., R.
Co. i;. CofBn, (Tex. Civ. App. 1906) 97 S. W.
1066.

53. Cairo, etc., R. Co. v. Woosley, 85 111.

370; Ewing v. Chicago, etc., R. Co., 72 111.

25; Watier v. Chicago, etc., R. Co., 31 Minn.
91, 16 N. W. 537.

54. Cairo, etc., R. Co. v. Woosley, 86 111.

370 ; Ewing v. Chicago, etc., R. Co., 72 111. 25.

55. Ewing v. Chicago, etc., R. Co., 72 111.

25; Watier v. Chicago, etc., R. Co., 31 Minn.
91, 16 N. W. 537.

56. Illinois.— Toledo, etc., R. Co. v. John-
ston, 74 111. 83.

Kansas.— Atchison, etc., R. Co. v. Davis, 31

Kan. 645, 3 Pac. 301 ; Pacific R. Co. v. Brown,
14 Kan. 469.

Maryland.—Western Maryland R. Co. v.

Carter, 59 Md. 306.

Michigan.— Parker v. Lake Shore, etc., E.
Co., 93 Mich. 607, 53 N. W. 834.

Minnesota.— Hohl r. Chicago, etc., R. Co.,

61 Minn. 321, 63 N. W. 742, 52 Am. St. Rep.

598; Nelson v. Great Northern R. Co., 52
Minn. 276, 53 N. W. 1129.

Missouri.— Williams t\ Missouri Pae. R.
Co., 74 Mo. 453.

Neio Hampshire.— Clark v. Boston, etc.,

R. Co., 64 N. H. 323, 10 Atl. 676.

Wisconsin.— Herrell r. Chicago, etc., R.

Co., 114 Wis. 605, 90 N. W. 1071.

See 41 Cent. Dig. tit, "Railroads," | 1516.

If the owner leaves his stock in a properly
fenced pasture adjoining the railroad track
and they escape and go upon the track by
reason of a trespasser leaving a gate in the

fence open, the owner is not chargeable with
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the common-law rule prevails, and voluntarily permitting animals to run at large

would preclude a recovery;" but if the owner knows that his animals have escaped

and makes no effort to reclaim them it will be held that they are at large with

his consent.** In other jurisdictions where the common-law rule prevails it is

held that the owner must see at his peril that his animals are kept on his own
premises, and that, although they escape without any actual faiit on his part,

they are nevertheless trespassers and the owner is chargeable with neghgence,^'

and that there can be no recovery ia the absence of gross negh ence or inten-

tional injury on the part of the railroad company/" A distinction has, however,

been made between the escape of animals from the owner's inclosure and escape

from his control when being driven along a highway,"' it being held that while

the owner cannot recover in the former case,"^ he may in the latter;"^ and it has

also been held that plaintiff may recover where the injury occurs upon a pubUc
crossing,®* on the ground that the animal is not to be regarded as a trespasser

if at large without the fault of the owner and at a point where the right of the

railroad company is not exclusive."*

(ii) Leaving Horses Unhitched or Unattended. To leave horses or

teams imhitched or unattended in the immediate vicinity of a railroad track is

ordinarily held to be such contributory neghgence as will defeat a recovery,

contributory negligence because at the time
of the accident he had gone out of the state

without leaving any one to look after his

stock. Toledo, etc., R. Co. v. Milligan, S2
Ind. 505.

57. Parker v. Lake Shore, etc., K. Co., 93
Mich. 607, 53 N. W. 834; Hohl v. Chicago,
etc., R. Co., 61 Minn. 321, 63 N. W. 742, 52
Am. St. Rep. 598.

58. Cincinnati, etc., E. Co. v. Street, 50
Ind. 225.

But if it is lawful for stock to run at large

a failure to reclaim and confine animals
which have escaped is no more than a consent

that they should be at large and is not
contributory negligence. Louisville, etc., R.
Co. V. Williams, 105 Ala. 379, 16 So. 795.

59. iTidiana.— Cincinnati, etc., R. Co. v.

Stanley, (App. 1891) 27 N. E. 316. But
see Dennis v. Louisville, etc., R. Co., 116

Ind. 42, 18 N. E. 179, 1 L. R. A. 448; Pitts-

burgh, etc., R. Co. V. Shaw, 15 Ind. App.
173, 43 N. E. 957.

New Jersey.— Case v. Cent. R. Co., 59
N. J. K 471, 37 Atl. 65, 59 Am. St. Rep.
617; Price v. New Jersey R., etc., Co., 31

N. J. L. 229.

New York.— Hunger v. Tonawanda R. Co.,

4 N. Y. 349, 53 Am. Dec. 384; Mentges v.

New York, etc., R. Co., 1 Hilt. 425; Tona-
wanda R. Co. V. Hunger, 5 Den. 255, 49 Am.
Dec. 239 [affirmed in 4 N. Y. 349, 53 Am.
Dec. 384]. But see Waldron v. Rensselaer
R. Co., 8 Barb. 390.

Pennsylvania.— North Pennsylvania R. Co.
V. Rehman, 49 Pa. St. 101, 88 Am. Dec. 491.

Wisconsin.— Fisher v. Farmers' L. & T.

Co., 21 Wis. 73.

See 41 Cent. Dig. tit. "Railroads," § 1516.

This doctrine has been expressly disap-

proved as being a wrong application of the

common-law rule, it being held that while

the owner will be liable for any damages
done by his stock, regardless of whether they

escape without his fault, yet it is a material

consideration in actions for injuries to such
stock caused by the negligence of another.

Hohl V. Chicago, etc., R. Co., 61 Minn. 321,

63 N. W. 742, 52 Am. St. Rep. 598.

If the railroad company has failed to fence

its .tracks or keep tlie fence in repair as
required by law and the statute applies to

animals wrongfully as well as rightfully at

large, plaintiff's negligence in allowing them
to escape will not defeat an action based
upon the statute. Sheaf v. Utica, etc., R.
Co., 2 Thomps. & C. (N. Y.) 388.

60. Price v. New Jersey E., etc., Co., 32
N. J. L. 19; Northern Pac. R. Co. v. Reh-
man, 49 Pa. St. 101, 88 Am. Dec. 491 ; Fisher
1'. Farmers' L. & T. Co., 21 Wis. 73.

61. Amstein v. Gardner, 132 Hass. 28, 42
Am. Rep. 421.

62. Darling v. Boston, etc., R. Co., 121
Mass. 118.

63. Amstein v. Gardner, 132 Hass. 28, 42
Am. Rep. 421. See also Taft v. New York,
etc., R. Co., 157 Mass. 297, 32 N. E. 168.

Whether the animal was driven in a negli-

gent manner upon the highway is a question

for the jury. Towne r. Nashua, etc., R. Co.,

124 Mass. iOl.

64. Louisville, etc., R. Co. v. Ousler, 15

Ind. App. 232, 36 N. E. 290; Pittsburgh,

etc., R. Co. V. Shaw, 15 Ind. App. 173, 43

N. E. 957; Ohio, etc., R. Co. r. Craycraft,

5 Ind. App. 335, 32 N. E. 297; Chicago,

etc., R. Co. V. Fenn, 3 Ind. App. 250, 29

N. E. 790; Chicago, etc., R. Co. v. Nash,

1 Ind. App. 298, 27 N. E. 564; Rehman v.

Railroad Co., 5 Phila. (Pa.) 450. Contra,

Northern Pennsylvania R. Co. v. Rehman,
49 Pa. St. 101, 88 Am. Dec. 491, holding

that the fact that an animal was_ upon a

public crossing when injured is entirely im-

material if the animal was at large and not

properly usinc; the highway for the ordinary

pumose of travel.

65. Louisville, etc., R. Co. ». Ousler, 15

Ind. App. 232, 36 N. E. 290.

[X, H, 10, f, (II)]
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although the raiboad company was negligent,"" or its track was not fenced as

required by law; " but under some circumstances it may not necessarily be con-
tributory negligence but a question for the juiy.°*

(ill) Effect of Stock Laws. Stock laws making it unlawful for stock
to run at large do not impose an absolute requirement that the owner must keep
them upon his own premises, but only require that his fences shall be reasonably
sufficient to restrain them and that he shall exercise reasonable precautions to

prevent their being at large,"" and if without the knowledge or fault of the owner
they escape from his inclosure or control he is not chargeable with contributory
negUgence which will preclude a recovery where the railroad company has been
negligent in the operation of its trains,™ or has failed to fence its tracks as required

by law," or failed to keep its fences in repair or the gates therein closed; '^ but it

will be presumed where animals are at large in violation of a stock law that they
are at large with the consent of the owner."

(iv) Defects in Fence Around Inclosure. If plaintiff's animals
escape from his inclosure bj* reason of his failure to keep his fence in repair and
his neglect in this respect contributed to the injury complained of, he cannot
recover/''

1 1. Proximate Cause of Injury— a. In General. Only such negligence is

actionable as causes or directly contributes to the injury complained of,'^ and
although a railroad company may have been neghgent in the operation of its

trains or may have done or omitted some act prohibited or enjoined by statute,

it must further affirmatively appear, in order to render the company hable, that

66. Indiana.— Louisville, etc., E,. Co. v.

Eves, 1 Ind. App. 224, 27 N. E. 580.

Kentucky.—Weiiigartner r. Louisville, etc.,

R. Co., 42 S. W. 839, 19 Ky. L. Rep. 1023.

Pennsylvania.— Edwards v. Philadelphia,
etc., R. Co., 148 Pa. St. 531, 23 Atl. 894.

Texas.— Galveston, etc., R. Co. i\ Graham,
(Civ. App. 1907) 101 S. W. 846.

Utah.— Silcock r. Rio Grande Western R.
Co., 22 Utah 179, 61 Pac. 565.

Wisconsin.— Olson r. Chicago, etc., R. Co.,

81 Wis. 41, 50 N. W. 412, 1096.

See 41 Cent. Dig. tit. "Railroads," § 1517.

67. Chicago, etc., R. Co. v. Totten, 1 Kan.
App. 558, 42 Pac. 269.

68. Southworth v. Old Colony, etc., R.
Co., 105 Mass. 342, 7 Am. Rep. 528, holding
that to leave a horse hitched to a delivery

wagon standing unattended in a street for

a short time, where the horse was accustomed
to be left in this manner and was not afraid

of trains, is not necessarily contributory

negligence but a question for the jury.

69. Story v. Chicago, etc., R. Co., 79 Iowa
402, 44 N. W. 690; "Missouri Pac. R. Co. v.

Johnston, 3-5 Uan. 58, 10 Pac. 103; Kansas
Pac. R. Co. V. Wiggins, 24 Kan. 588; Pitts-

burgh, etc., R. Co. r. Howard, 40 Ohio St. 6.

But see Red River, etc., R. Co. v. Dooley,

35 Tex. Civ. App. 364, 80 S. W. 566.

Although an animal is hreachy the owner
may recover if he has exercised ordinary

care in restraining it. Pittsburgh, etc., R.

Co. v. Howard, 40 Ohio St. 6.

70. Isbell V. New York, etc., R. Co., 27

Conn. 393. 71 Am. Dec. 78; Storv r. Chi-

cago, etc., R. Co., 79 Iowa 402, 44 N. W.
690: Doran v. Chicago, etc., R. Co., 73 Iowa
115, 34 N. W. 619; Moriarty r. Central Iowa
R. Co., 64 Iowa 696, 21 N. W. 143; Pearson

[X, H, 10, f, (II)]

V. Milwaukee, etc., R. Co., 45 Iowa 497

:

Roberts v. Richmond, etc., E. Co., 88 K. C.

560. But see Red River, etc, R. Co. r.

Dooley, 35 Tex. Civ. App. 364, 80 S. W.
566.

71. Bulkley v. New York, etc., R. Co., 27
Conn. 479 ; Kansas Pac. R. Co. r. Wiggins,
24 Kan. 588 ; Missouri Pac. R. Co. r. John-
ston, 35 Kan. 58, 10 Pac. 103; Union Pac.

R. Co. f. High, 14 Xebr. 14, 14 N. W. 547

:

Pittsburgh, etc., R. Co. r. Howard, 40 Ohio
St. 6.

72. Chicago, etc., R. Co. i'. Harris, 54 111.

528. But see Texas, etc.. E. Co. r. Huff-

man, (Tex. Civ. App. 1903) 71 S. W.
779.

73. Kansas City, etc., R. Co. c. McHenry,
24 Kan. 501 ; Atchison, etc.. E. Co. r. Hegwir.
21 Kan. 622.

74. Wabash R. Co. v. Warren, 113 111.

App. 172 ; Stearns v. Old Colony, etc., R.

Corp., 1 Allen (Mass.) 493; Jackson r. Rut-
land, etc.. R. Co., 25 Vt. 150, 60 Am. Dec.

246.

But if the animal had to break throngh
other fences of other landowners before
reaching the railroad track, the fact that

plaintiff's fences were not in good repair is

not sufBcient to show such contributory neg-

ligence on his part as to defeat a recovery.

Wabash R. Co. r. Perbex. 57 111. App. 62.

If there is a stock law in force and plain-

tiff puts animals in an inclosure, the fence

of which is known to be insufficient, animals
escaping therefrom are wrongfully at large

and trespassers if they go upon the railroad

track. Houston, etc., R. Co. r. HoUings-
worth, 29 Tex. Civ. App. 306, 68 S. W. 724.

75. Nashville, etc., R. Co. v. Hembree, 85
Ala. 481, 5 So. 173.
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its act or omission was tlie proximate cause of the injury." It is not necessary

that it should be the sole cause, it being sufficient if it is one of several concurring

efficient causes, other than negligence on the part of plaintiff, which cooperate

directly to produce the injury," but a direct causal connection must be estabhshed

between defendant's neghgence or misconduct and the injury complained of.'*

So also it is not always sufficient that but fo- defendant's act the injury would

not have happened, as the liability extends only to injuries which are the direct

and natural consequence of such act;'° nor will the company be liable, although

negUgent, where the immediate cause of the injury is an independent intervening

agency ;
^ but where the intervening agency is set in motion by the original wrong

of the company it will be liable for all damages which follow in the natural and
ordinary course of events as the result thereof,'' and the test is not whether the

particular injury might have been foreseen but whether it is the natural and proxi-

mate result of the negligent act or omission complained of.*^ Whether the negli-

gence or misconduct of the railroad company was the proximate cause of the

injury is ordinarily a question of fact for the jury.*^

b. Inevitable Accident.'* Railroad companies cannot be held hable merely

because an animal is killed or injured by its trains where the injury is the result

of unavoidable accident."" So if animals come upon the track so suddenly in

76. Alabama.— Louisville, etc., R. Co. v.

Davis, 91 Ala. 487, S So. 552.
Florida.— Savaniiah, etc., K. Co. v. Cosens,

4C Fla. 237, 35 So. 398.
Georgia.— Southern R. Co. v. Puryear, 2

Ga. App. 75, 58 S. E. 306.

Mississippi.— Vicksbiiig, etc., E. Co. v.

Hart, 61 Miss. 468.

Missouri.— Rowen v. Cliicago Great West-
ern R. Co., 198 Mo. G54, 96 S. W. 1009;
Holman v. Chicago, etc., R. Co., 62 Mo. 562;
Stoneman v. Atlantic, etc., R. Co., 58 Mo.
503; Smith v. Hannibal, etc., R. Co., 47
Mo. App. 546.

Ohio.— Bellefoutaine, etc., R. Co. v. Bailey,

11 Ohio St. 333.
Tennessee.— Holder v. Chicago, etc., R. Co.,

11 Lea 176.

Texas.— International, etc., R. Co. r. Rus-
sell, (Civ. App. 1907) 106 S. W. 438.

See 41 Cent. Dig. tit. •' Railroads," § 1527.
The injury may have heen due to plain-

tiff's own negligence or the fault of some
third person or the result of sheer accident,

in which cases the company will not be
liable. Bellefoutaine. etc., R. Co. v. Bailey,
11 Ohio St. 333.
A failure to blow the alarm whistle as re-

quired by statute to frighten animals from
the track is not the proximate cause of an
injury where the animal was already fright-

ened and running away from the train and
was not hit by the train but injured itself

in its flight. Holder v. Chicago, etc., R.
Co., 11 Lea (Tenn.) 176.

Gates at farm crossings.—Although a gate
at a farm crossing does not conform to the

requirements of the statute or is in a de-

fective condition, the company will not be
liable if its defective condition was not the
proximate cause of the injury, as where the
animal came upon the track by reason of

some third person leaving the gate open
(Rowen v. Chicago Great Western R. Co.,

198 Mo. 654, 96 S. W. 1009) ; and a failure

of the railroad company to keep gates closed

at a crossing is not the proximate cause of

an injury to an animal if the landowner him-

self securely fastened the gate on the night

when the injury occurred and it was sub-

sequently without the knowledge of the rail-

road company or any negligence on its part

left open by some third person (Interna-

tional, etc., R. Co. V. Russell, (Tex. Civ.

App. 1907) 106 S. W. 438).
77. Western R. Co. v. Sistrunk, 85 Ala.

352, 5 So. 79; Southwestern Tel., etc., Co.

r. Krause, (Tex. Civ. App. 1906) 92 S. W.
431.

78. Vicksburg, etc., R. Co. v. Hart, 61

Miss. 468 ; Holman v. Chicago, etc., R. Co.,

62 Mo. 562; Smith r. Hannibal, etc., R. Co.,

47 Mo. App. 546.

79. Nelson v. Chicago, etc., R. Co., 30
Minn. 74, 14 N. W. 360; Holden v. Rutland,
etc., R. Co., 30 Vt. 297.

80. Frisch v. Chicago Great Western R.

Co., 95 Minn. 398, 104 N. W. 228; Brown
r. Wabash, etc., R. Co., 20 Mo. App. 222.

81. Billman v. Indianapolis, etc., R. Co.,

76 Ind. 166, 40 Am. Rep. 230, holding that

where by the negligence of » railroad com-
pany a horse is frightened and caused to

run away, the company will be liable for in-

juries inflicted upon other animals by this

horse in the course of his flight.

83. Mikesell v. Wabash R. Co., 134 Iowa
7.36, 112 N. W. 201.

83. Ford v. St. Louis, etc., R. Co., 66 Ark.
363. 50 S. W. 864; I^uisville, etc., R. Co.

V. Caster. (Miss. 1899) 5 So. 388.

Questions for jury see infra, X, H, 15,

ni, (xiV
84. Precautions as to animals seen on

track where collision is inevitable see supra,

X, H, 9, e.

85. Alabama.— Nashville, etc., R. Co. v.

Hembree, 85 Ala. 481. 5 So. 173.

ArJcansas.— Little Rock, etc., R. Co. v.

Holland, 40 Ark. 336.

Georgia.— Macon, etc., R. Co. r. Vaughn,
48 Ga. 464.

[X, H, 11, b]
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front of a train whicli is properly equipped and operated in a lawful and proper
manner, or without any fault on the part of those in charge of the train is not
seen until too late to stop the train or otherwise avoid the injury, the company
will not be Uable;^° nor can a failure to make any effort to avoid the injury be held
a proximate cause thereof if it appears that nothing which might have been done
would under the circumstances of the case have been successful."

e. Frightening Animals. Where animals are frightened by the negligent
operation of a train this negUgence will be held to be the proximate cause of result'

ing injuries sustained either by the frightened animal,*' or inflicted by it upon
other animals in the course of its fhght; '° but the company wiU not be liable for

injuries sustained by frightened animals where the fright was not due to any
negligence on the part of its servants in the operation of the train.*"

d. Fences and Cattle-Guards. To entitle plaintiff to recover under statutes

making railroad companies liable for injuries to animals occasioned by a failure

to construct or maintain fences, it must appear that the failure to do so caused
or directly contributed to the injury complaiaed of.°' The absence of a fence

'North Carolina.— Garris v. Portsmouth,
etc., E. Co., 24 N. C. 324.

West Virginia.— Lov«joy v. Chesapeake,
etc., E. Co., 41 W. Va. G93, 24 S. E. 599.

See 41 Cent. Dig. tit. " Railroads," § 1528.

86. Alahama,.—^Alabama Great Southern
R. Co. V. Moody, 90 Ala. 46, 8 So. 57 ; Nash-
ville, etc., R. Co. V. Hembree, 85 Ala. 481,

5 So. 173; East Tennessee, etc., R. Co. v.

Bayliss, 75 Ala. 4fi6.

Arkansas.— Little Rock, etc., R. Co. v.

Turner, 41 Ark. llil ; Little Rock, etc., R.
Co. V. Holland, 40 Ark. 336.

Dakota.— Gay v. Fremont, etc., R. Co., 5
Dak. 514, 41 N. W. 757.

Georgia.— Western, etc., R. Co. v. Trim-
mier, 84 Ga. 112, 10 S. E. 503.

Illinois.—• Chicago, etc., R. Co. v. Patter-
son, 72 111. App. 428.

Indinn Territory.— St. Louis, etc., R. Co.

V. Zachary, 2 Indian Terr. 536, 53 S. W.
327.

Kentucky.— Louisville, etc., R. Co. v.

Wainscott,' 3 Bush 149.

Mississippi.— Kansas City, etc., R. Co. v.

Myers, (1890) 7 So. 321; Yazoo, etc., R. Co.

c. Brumfield, (1888) 4 So. 341; New Orleans,

etc., R. Co. V. Burkett, (1887) 2 So.

253.

North Carolina.— Proctor v. Wilmington,
etc., R. Co, 72 N. C. 579; Garris v. Ports-

mouth, etc., R. Co., 24 N. C. 324.

South Dakota.— Lewis v. Fremont, etc., R.
Co., 7 S. D. 183, 63 X. W. 781; Hebron v.

Chicago, etc., R. Co., 4 S. D. 538, 57 N. W.
494.

West Virginia.— Lovejoy v. Chesapeake,

etc., R. Co., 41 W. Va. 693, 24 S. E. 599.

See 41 Cent. Dig. tit. " Railroads," § 1528.

87. Nashville, etc., R. Co. v. Hembree, 85

Ala. 481, 5 So. 173; East Tennessee, etc., R.

Co. V. Bayliss, 75 Ala. 466.

88. Texas, etc., R. Co. v. Anderson, 2 Tex.

App. Civ. Gas. § 203; Sneesby i'. Lancashire,

etc., R. Co., 1 Q. B. D. 42, 45 L. J. Q. B. 1,

33 L. T. Rep. N. S. 372, 24 Wkly. Rep.

99.

89. Billman v. Indianapolis, etc., R. Co., 76

Ind. 166, 40 Am. Rep. 230.

[X,H, ll.b]

90. Lowry v. St. Louis, etc., R. Co., 40
Mo. App. .'J54; Lvnch r. Northern Pac. E.
Co., 84 Wis. 348." 54 N. W. 610.
91. loioa.— Norman u. Chicago, etc., R.

Co., 110 Iowa 283, 81 N. W. 597.
Minnesota.— Frisch v. Chicago Great West-

ern E. Co., 95 Minn. 398, 104 N. W.
228.

Missouri.—^Montgomery v. Wabash, etc., R.
Co., 90 Mo. 446, 2 S. W. 409.

Texas.— Gulf, etc.. R. Co. v. Simpson, 41
Tex. Civ. App. 125, 91 S. W. 874.

Wisoomin.— Perrault c. Minneapolis, etc.,

R. Co., 117 Wis. 520, 94 N. W. 348; Cook v.

Minneapolis, etc., R. Co., 98 Wis. 624, 74
N. W. 561, 67 Am. St. Rep. 830, 40 L. R. A.
457 ; Lawrence v. Milwaukee, etc., R. Co.,

42 Wis. 322.

Canada.— Grand Trunk R. Co. v. James,
31 Can. Sup. Ct. 420 Ireversing 1 Ont. L.
Rep. 127 (affirming 31 Ont. 672)].

See 41 Cent. Dig. tit. " Railroads," § 1530.

The absence of the fence is not the cause
of the injury if a fence 5uch as the company
is required to cdnstruct would not have ex-

cluded the animal injured (Leavenworth, etc..

R. Co. V. Forbes, 37 Kan. 445, 15 Pac. 595
Atchison, etc., R. Co. v. Yates, 21 Kan. 613)
or where the fence if constructed would in-

evitably have been destroyed by a fire so

recently before the accident that it could
not have been restored in time to prevent the

injury (Cook v. Minneapolis, etc., R. Co.,

98 Wis. 624, 74 N. W. 561, 67 Am. St. Rep.
830, 40 L. R. A. 457) : nor is the defective

condition of a railroad fence the proximate
cause of the injury if the animal came upon
the track through an open gate which it

was the duty of the landowner to keep
closed (Ft. Worth, etc., R. Co. v. Worsham,
(Tex. Civ. App. 1907) 105 S. W. 853).
Where two railroads nm parallel, and

neither is properly fenced, and stock pass
over one to the other and are there injured,

the proximate cause of the injury is the

failure to fence on the part of the company
upon whose track the stock are injured and
the company upon whose track they first en-

tered will not be liable. Frisch v. Chicago
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at the place of the injury is not the proximate cause of the injury if the animal

did not enter there but came upon the track at some other point where the road

was properly fenced or was not required to be fenced ;
"^ but it is the proximate cause

if the animal got upon the track by reason of the failure to fence, although injured

at a point where no such breach of duty is shown to exist. "^ Under some of the

statutes the liability for faihure to fence applies only to injuries resulting from
collisions with trains, while under others it appUes to all injuries resulting from
such omission.'* Under the latter statutes the company is not liable for all injuries

which would not have occurred had the road been fenced but only such as are

the direct and natural consequence of the failure to do so,°^ but the company
will be liable if the failure to fence in connection with other acts of the company
was the cause of the injury. °°

e. Signals and Lookouts. It is held in most jurisdictions that statutes requir-

ing the giving of signals on approaching public crossings are intended for the

benefit of animals as well as persons; °' but in order to render a railroad company
liable for injuries to animals on the ground that such signals were not given it must
aflfirmatively appear that the omission was the cause of the injury complained of,'*

Great Western K. Co^ 95 Minn. 398, 104
N. W. 228.
92. St. Louis, etc., R. Co. v. Linder, 39

111. 433, 89 Am. Dec. 319; Missouri Pac. K.
Co. ». Leggett, 27 Kan. 323; Bremmer «.

Green Bay, etc., E. Co., 61 Wis. 114, 20
N. W. 687.

Place of entry as detennimng liaUIity see
swpra, X, H, 4, a, (xiv).
93. Eirkpatrick v. Illinois Southern R. Co.,

120 Mo. App. 416, 96 S. W. 1036; Sapping-
ton V. Chicago, etc., R. Co., 95 Mo. App.
387, 69 S. W. 32.

Although an animal leaves the track after
entering through a defect in the railroad
fence, and is injured at a different place after

crossing intervening lands and coming upon
the track at a highway, the defective condi-

tion of the fence at the original place of
entry is the proximate cause of the injury.
Davidson ». Grand Trunk R. Co., 5 Ont. L.
Rep. 574, 2 Ont. Wkly. Rep. 185. Compare
Grand Trunk R. Co. v. James, 31 Can. Sup.
Ct. 420 [reversing 1 Ont. L. Rep. 127 {affirm-
ing 31 Ont. 672)].
Where an animal enters from a highway

over a defective cattle-guard the company
will be liable, although the animal afterward
recrosses the cattle-guard and is on the high-
way crossing when injured, if it appears that
the immediate cause of its being there was
the defective condition of the cattle-guard.
Riley v. Chicago, etc., R. Co., 104 Iowa 235,
73 N. W. 488.
94. See supra, X, H, 4, a, (xv).
95. Chicago, etc., R. Co. v. Hotz, 47 Kan.

627, 28 Pac. 695; Nelson v. Chicago, etc.,

R. Co., 30 Minn. 74, 14 N. W. 360; Gordon
V. Chicago, etc., R. Co., 44 Mo. App. 201;
Holden v. Rutland, etc., R. Co., 30 Vt.
297.

96. Mikesell v. Wabash R. Co., 134 Iowa
736, 112 F. W. 201, holding that the com-
pany is liable where an animal comes upon
the track by reason of the absence of fencfes

and is injured by running on a trestle on
being frightened by a hand-car operated by
the servants of defendant.

97. See supra, X, H, 7, a.

98. Alabama.— Hilliker-Krebs Bldg., etc.,

Co. V. Birmingham R., etc., Co., 100 Ala.

424, 14 So. 200; Memphis, etc., R. Co. v.

Bibb, 37 Ala. 699.

Arkansas.— St. Ijouis Southwestern R. Co.

V. Conger, 84 Ark. 421, 105 S. W. 1177.

Georgia.— Georgia, etc., R. Co. v. Cook,
114 Ga'. 760, 40 S. E. 718.

'

Illinois.— Quincv, etc., R. Co. v. Well-
hoener, 72 111. 60; RocUford, etc., R. Co. v.

Linn, 67 111. 109; Illinois Cent. R. Co. V.

Phelps, 29 111. 447; Galena, etc., R. Co. V.

Loomis, 13 111. 548, 56 Am. Dee. 471 ; Terre
Haute, etc., R. Co. v. Jenuine, 16 111. App.
209; Terre Haute, etc., E. Co. •». Tuterwiler,

16 111. App. 197.

Indiana.— Louisville, etc., R. Co. v. Ousler,

15 Ind. App. 232, 36 N. B. 290; Chicago,

etc., R. Co. V. Fenn, 3 Ind. App. 250, 29

N. E. 790.

Kansas.— Atchison, etc., R. Co. v. Morgan,
31 Kan. 77, 1 Pac. 298.

Missouri.— Braxton v. Hannibal, etc., R.

Co., 77 Mo. 455; Wallace v. St. Louis, etc.,

R. Co., 74 Mo. 594 ; Holman v. Chicago, etc.,

R. Co., 62 Mo. 502 ; Stoneman v. Atlantic,

etc., R. Co., 58 Mo. 503.

Nebraska.— Grand Island, etc., R. Co. v,

Phipps, 48 Nebr. 493, 67 N. W. 441.

North Dakota.— West v. Northern Pac. R.
Co., 13 N. D. 221, 100 jST. W. 254.

South Dakota.— Miller v. Chicago, etc., R.
Co., (1907) 111 K. W. 553; Mankey v. Chi-

cago, etc., R. Co., 14 S. D. 468, 85 N. W.
1013.

Texas.— Missouri, etc., R. Co. v. Parker,
(Civ. App. 1896) 37 S. W. 973.

See 41 Cent. Dig. tit. "Railroads," § 1531.

It is not a proximate cause of the injury

that no crossing signal was given where the

animal injured was in charge of a, person

who was already informed of the approach of

the train. West v. Northern Pac. R. Co.,

13 N. D. 221, 100 N. W. 254.

A special verdict in an action based upon
a failure to give the statutory signal will

not sustain a judgment for plaintiff in the

[X, H, 11, e]
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and whether it was such is ordinarily a question for the jury.*" So also negli-

gence on the part of the engineer as to keeping a lookout for stock must have
caused or contributed directly to the injury complained of.*

f. Rate of Speed and Means of Controlling Trains. Unless such negligence

is shown to have been the cause of the injury complained of a railroad company
will not be hable merely because at the time of the accident the train was run-

ning at a prohibited," or dangerous rate of speed/ or the speed was not checked
as required by statute on approaching a public crossing/ or the brakemen were
not at their posts.^

12. Wilful, Wanton, and Unauthorized Acts — a. Wilful or Wanton Injury.

Railroad companies are liable for injuries to animals caused by the wilful, wanton,
or reckless conduct of their employees in the performance of their duties," not-

withstanding the animal injured may have been a trespasser,' or the owner guilty

of contributory negUgence.*
b. Unauthorized Acts of Company's Employees.' In actions for injuries to

animals a railroad company is hable for the acts of its servants if within the general

scope of their employment, although the specific act is not authorized,'" or is done

absence of any finding that the omission was
tlie cause of the injury. Louisville, etc., R.
Co. V. Ousler, 15 tnd." App. 232, 36 N. E.
290.

Under the Missouri statute as amended in
i88i where the injury is sustained at a pub-
lic crossing proof that the statutory signals
were not given makes a •prima faeie case for

plaintiff, but defendant may show that its

failure to give such signals was not the
cause of the injury. Barr v. Hannibal, etc.,

R. Co., 30 Mo. App. 248; Smith v. Wabash,
etc., R. Co., 19 Mo. App. 120.

A failure to ring a bell while passing
through a city as required by statute will
not render the company liable unless the
omission was the proximate cause of the in-

jury. Louisville, etc., R. Co. v. Mertz, (Ala.
1905) 40 So. 60.

99. Ford v. St. Louis, etc., R. Co., 66 Ark.
303, 50 S. W. 864; Chicago, etc., R. Co. v.

Fenn, 3 Ind. App. 250, 29 N. E. 790; Mc-
Gill V. Minneapolis, etc., R. Co., 113 Iowa
358, 85 N. W. 620; Alexander v. Hannibal,
etc., R. Co., 76 Mo. 494; Goodwin v. Chicago,
etc., R. Co., 75 Mo. 73; Stoneman r. Atlantic,
etc., R. Co., 58 Mo. 503.

Questions for jury see infra, X, H, 15,

m, (xi).

1. Choate v. Southern R. Co., 119 Ala. 611,
24 So. 373; Kansas City, etc., R. Co. v. Wat-
son, 91 Ala. 483, 8 So.' 793.

If the train could not have been stopped,
so as to avoid the injury within the distance'

between the point of injury and the point
where it was first possible to see the animal,
it is immaterial whether it was discovered
at the earliest opportunity or not. Hebron
V. Chicago, etc., R. Co., 4 S. D. 538, 57
N. W. 494.

2. IlUnois.— Chicago, etc., R. Co. v. Crose,
113 111. App. 547 [affirmed in 214 111. 602,
73 N". E. 865, 105 Am. St. Rep. 135].

Massachusetts.— Gerry v. New York, etc.,

R. Co., 194 Mass. 35, 79 N. E. 783.

Mississippi.— Louisville, etc., R. Co. v.

Caster, (1889) 5 So. 388.

Missouri.— Lowry v. St. Louis, etc., R. Co.,

[X, H, II, ej

40 Mo. App. 554; Harlan v. Wabash, etc.,

R. Co., 18 Mo. App. 483; Evans, etc., Fire

Brick Co. v. St. Louis, etc., R. Co., 17 Mo.
App. 624.

Texas.— San Antonio, etc., R. Co. v. Clark,

26 Tex. Civ. App. 280, 62 S. W. 546.

See 41 Cent. Dig. tit. " Railroads," § 1532.
3. Ford V. St. Louis, etc., R. Co., 66 Ark.

363, 50 S. W. 864.

4. Georgia Cent. R. Co. v. Duggan, 124
Ga. 493, 52 S. E. 768; Georgia, etc., R. Co.

v. Cook, 114 Ga. 760, 40 S. E. 718; Georgia
Cent. R. Co. v. Neidlinger, 110 Ga. 329, 35
S. E. 364; Western, etc., R. Co. v. Main,
64 Ga. 649.

5. Vicksburg, etc., R. Co. r. Hart, 61 Miss.

408.
6. Illinois.— Illinois Cent. R. Co. v. Wren,

43 111. 77 ; Louisville, etc., R. Co. v. Du-
laney, 43 111. App. 297.

Indiana.— Detroit, etc., R. Co. r. Barton,
61 Ind. 293; Indianapolis, etc., R. Co. v.

McBrown, 46 Ind. 229; New Albany, etc., R.
Co. V. McNamara, 11 Ind. 543; liifayette,

etc., R. Co. V. Shriner, 6 Ind. 141 ; Ft. Wayne,
etc., R. Co. V. O'Keefe, 4 Ind. App. 249, 30
N. E. 916.

Michigan.— McDonald v. Chicago, etc., R.
Co., 51 Mich. 628, 17 N. W. 210.

Missouri.— Clem v. Wabash R. Co., 72 Mo.
App. 433.

Oregon.— Holstine v. Oregon, etc., R. Co.,

8 Oreg. 163.

South Carolina.— Cobb v. Columbia, etc.,

R. Co., 37 _S. C. 194, 15 S. E. 878.

Wisconsin.— Pritchard v. La Crosse, etc.,

R. Co., 7 Wis. 232.

United States.— Wabash, etc., R. Co. v.

New York Cent. Trust Co., 23 Fed. 738.

See 41 Cent. Dig. tit. "Railroads," §§ 1534-
1536.

7. See supra, X, H, 1, c.

8. See supra, X, H, 10, a, (rv).

9. See Master and Servant, 26 Cyc. 1518
et seq.

10. Banister v. Pennsylvania Co., 98 Ind.
220; Philadelphia, etc., R. Co. v. Brannen,
1 Pa. Caa. 369, 2 Atl. 429.
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at a time or in a manner contrary to an express order of the company," or is done

wilfully and maliciously ;
^ but the company will not be liable where the servant

was not engaged about the business of the company at the time of the injury but

was upon business of his own or another entirely disconnected from the service

which he had engaged to render," or where, although at the time of the injury

the servant was engaged in the performance of the services which he had engaged
to render, the act which occasioned the injury did not pertain to the duties of that

employment."
13. Persons Entitled to Damages. A person, although not the absolute owner

of an animal, may have a special property therein which will entitle him to sue

for its injury by a railroad company, ^^ without making the real owner a party,^^

and recover not only his special interest but the full value," notwithstanding the

statute in terms gives the right of action to the owner.'* So also a tenant or

lessee of land may recover for injuries to his animals caused by a failure of the

railroad company to fence its tracks, although the statute gives the right of action

to owners of animals through or along whose "property" the road runs,'° or for

11. Philadelphia, etc., E. Co. v. Brannen,
1 Pa. Cas. 369, 2 Atl. 429.

12. Cobb V. Columbia, etc., R. Co., 37 S. C.

194, 15 S. E. 878.

13. Cousins v. Hannibal, etc., R. Co., 66
Mo. 572, holding that where a yard hand
without any authority takes an engine to

malce a trip on personal business and negli-

gently injures an animal, the company is not
liable.

But if it is the servant's duty to perform
extra labor under the terms of his employ-
ment without being specially requested to

do so in case he sees anything amiss
after the expiration of his regular hours
of labor, which duty would include the re-

pairing of defects discovered in a fence, the
company will be liable for an injury due to

a defect in one of its fences made by such
servant himself and not repaired, although
at the time it was made hia regular hours
of labor were over and he was engaged upon
his own private business. Chapman v. New
York Cent. R. Co., 33 N. Y. 369, 88 Am. Deo.
392 [affirming 31 Barb. 399].-

14. Cousins v. Hannibal, etc., R. Co., 63
Mo. 572; Cobb V. Columbia, etc., R. Co., 37
S. C. 194, 15 S. E. 878.

15. St. Louis, etc., R. Co. v. Biggs, 50 Ark.
109, 6 S. W. 724; New York, etc., R. Co. v.

Auer, 106 Ind. 219, 6 N. E. 330, 55 Am. Rep.
734; Union Pac. R. Co. v. Meyer, 76 Nebr.
549, 107 N. W. 793; Southern R. Co. V;

Hall, 107 Tenn. 512, 64 S. W. 481.

An action may be maintained by a person
who at the time of the injury had the animal
in hia possession under an agreement to re-

turn it in good condition or to be responsible

for. any injury thereto while in his posses-

sion (St. Louis, etc., R. Co. r,. Biggs, 50
Ark. 169, 6 S. W. 724; New York, etc., R.
Co. V. Auer, 106 Ind. 219, 6 N. E. 330, 55

Am. Rep. 734) : or having the animal in his

possession on trial under a contract to pur-

chase it if satisfactory (St. Louis, etc., R.

Co. V. Taylor, 57 Ark." 136, 20 S. W. 1083) ;

or as a bailee for the purpose of sale, hav-

ing incurred expenses in the care of the

animal which he was to deduct from the

proceeds of the sale when made (St. Louis,

[79]

etc.. R. Co. V. Norton, 71 Ark. 314, 73 S. W.
1095) ; or having the actual and exclusive

possession of an animal which had been
found abandoned and the true owner of which
was unknown (Southern R. Co. v. Hall, 107

Tenn. 512, 64 S. W. 481); or where the

animals injured were a part of the un-
divided increase of a flock in plaintiff's pos-

session under a contract to care for them
for a part of the increase (New York, etc.,

R. Co. V. Auer, 106 Ind. 219, 6 N. E. 330, 55

Am. Rep. 734) ; or where plaintiff was a
mortgagor of the animal in possession, al-

though after breach of the condition of the

mortgage (Illinois Cent. R. Co. v. Hawkins,
65 Miss. 200, 3 So. 410; Huss v. Wabash R.

Co., 84 Mo. App. Ill) ; in one of which
cases, however, the decision was based upon
a statute expressly providing that after

breach of condition but before sale the legal

title should be deemed to be in the mort-
gagor (Illinois Cent. R. Co. v. Hawkins,
supra )

.

In Arkansas the statute expressly pro-

vides that any person owning stock in his

own right or who has a " special ownership "

therein may maintain an action for their

injury by a railroad company. St. Louis,
etc., R. Co. V. Norton, 71 Ark. 314, 73 S. W.
1095.

16. St. Louis, etc., R. Co. v. Biggs, 50 Ark.
169, 6 S. W. 724.

17. St. Louis, etc., R. Co. v. Norton, 71

Ark. 314, 73 S. W. 1095; St. Louis, etc., R.

Co. V. Biggs, 50 Ark. 169, 6 S. W. 724;
Illinois Cent. R. Co. v. Hawkins, 65 Miss.

200, 3 So. 410.

18. New York, etp., R. Co. v. Auer, 106
Ind. 219, 6 N. E. 330, 55 Am. Rep. 734, hold-

ing that a, person is an owner within the

application of the statute who is in posses-

sion of an animal under a contract making
him accountable to the real owner in case

of injury or who is in possession of the undi-

vided increase of a flock to part of which he
is entitled as compensation for caring for the

whole.
19. Walther v. Sierra R. Co., 141 Cal. 288,

74 Pac. 840, holding that the term " prop-

erty " is used in the sense of " estate " and

[X, H, 13]
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injuries due to the defective condition of a gate at a crossing which the statute

provides shall be maintained for the use of the "proprietors or owners" of the

adjoining lands; ^ but a judgment for plaintiff cannot be sustained where there

is no evidence whatever that he was either the owner or in possession of the animal
injured.^'

14. Proceedings For Recovery of Damages— a. Notice of Claim or Demand
For Payment— (i) In General. Some of the statutes provide for a notice

of the injury or demand for payment of the claim therefor to be made upon the

company within a certain time after the injury is sustained or prior to the action

to recover therefor/^ or provide in the alternative that a claim shall be presented

or suit thereon commenced within a certain time after the injury.^' The object

of the statutes requiring a notice or demand is to inform the company of the injury

and afford it an opportimity to investigate the circumstances and to settle the

claim without Utigation or prepare its defense." Some of the statutes further

provide that, if the damages are not paid within a certain time after the notice

or demand, plaintiff may recover double the actual damages sustained,^ or a

reasonable attorney's fee,^° or such attorney's fee together with a certain rate

of interest upon the amoimt of actual damages from the date of presentment
of the claim,^' and such provisions are not unconstitutional.^' Under some of

the statutes the notice or demand is a condition precedent to a right to maintain
an action,^' and knowledge on the part of the company's officers or agents of the

that a tenant or lessee has a property in the

land which entitles him to sue.

20. Huss V. Wabash R. Co., 84 Mo. App.
Ill, holding that a tenant of the owner is

a " proprietor " within the application of the
statute.

21. Ohio, etc., R. Co. v. Saxton, 27 III.

426; Alexander v. Hannibal, etc., R. Co., 76
Mo. 494; Turner v. St. Louis, etc., R. Co.,

76 Mo. 261.

22. Florida.— Jacksonville, etc., R. Co. v.

Harris, 33 Fla. 217, 14 So. 726, 39 Am. St.

Rep. 127.

Georgia.— Jones v. Central R., etc., Co.,

18 Ga. 247.

Indiana.— New Albany, etc., R. Co. v.

Welsh, 9 Ind. 479.

Kansas.— St. Louis, etc., R. Co. v. Kin-
man, 49 Kan. 627, 31 Pac. 126; Kansas
Pac. R. Co. V. Ball, 19 Kan. 535.

Oregon.— Brown v. Southern Pac. R. Co.,

36 Oreg. 128, 58 Pac. 1104, 78 Am. St. Rep.
761, 47 L. R. A. 409.

Wisconsin.— Weed, etc., Mfg. Co. v. Whit-
comb, 101 Wis. 226, 77 N..W. 175.

See 41 Cent. Dig. tit. " Railroads," § 1540.

23. Alabama Great Southern R. Co. V.

Killian, 69 Ala. 277; South Alabama, etc.,

R. Co. V. Reid, 66 Ala. 250.

If suit is commenced within six months
after the injury complained of it is not neces-

sary that any claim 'should be presented.

South Alabama, etc., R. Co. v. Bees, 82
Ala. 340, 2 So. 782; South Alabama, etc.,

R. Co. 11. Morris, 65 Ala. 193.

24. Ata6(imo.--South Alabama, etc., R. Co.

r. Brown, 53 Ala. 651.

Iowa.— Boyer v. Chicago, etc., R. Co., 123

Iowa 248, 98 N. W. 764.

Kansas.— Union Pac. R. Co. v. Shelley,

49 Kan. 667. 31 Pac. 304; Wichita, etc., R.

Co. V. Hart, 7 Kan. App. 550, 51 Pae.

933.

[X, H, 13]

Oregon.— Brown i\ Southern Pac. R. Co.,

30 Oreg. 128, 58 Pac. 1104, 78 Am. St. Rep.
701, 47 L. R. A. 409.

Wisconsin.— Weed, etc., Jlfg. Co. v. Whit-
comb, 101 Wis. 226, 77 N. W. 175.

See 41 Cent. Dig. tit. " Railroads," § 1540.

25. Boyer v. Chicago, etc., R. Co., 123
Iowa 248, 98 N. W. 764; Hammans v. Chi-

cago, etc., R. Co., 83 Iowa 287, 48 N. W.
978.
Defendant cannot avoid liability for double

damages on the ground that it had always
been willing to settle the claim, unless an
actual tender was made and refused or plain-

tiff was otherwise legally in fault for the
non-payment (Hammans v. Chicago, etc., R.
Co., 83 Iowa 287, 48 N. W. 978) ; nor will

an actual tender of less than the full amount
of actual damage found by the jury affect

the right of plaintiff to recover the full

amount (Brandt v. Chicago, etc., R. Co.,

26 Iowa 114).
26. Missouri Pac. R. Co. v. Abney, 30 Kan.

41, 1 Pac. 385; Kansas Pac. R. Co. r. Ball,

19 Kan. 535.

27. Jacksonville, etc., R. Co. v. Harris, 33
Fla. 217, 14 So. 726, 39 Am. St. Rep. 127.

28. Mackie v. Iowa Cent. R. Co., 54 Iowa
540, 6 N. W. 723; Welsh v. Chicago, etc.,

R. Co., 53 Iowa 632, 6 N. W. 13.

29. St. Louis, etc., R. Co. v. Kinman, 49
Kan. 627, 31 Pac. 126; Kansas Pac. R. Co.

V. Ball, 19 Kan. 535; Ryan v. Chicago, etc.,

R. Co., 101 Wis. 506, 77 N. W. 894; Weed,
etc., Mfg. Co. r. Whitcomb, 101 Wis. 226,

77 N. W. 175.

In Georgia the notice prescribed relates
only to the special remedy given by the code
which is merely cumulative, and a failure

to give such notice does not affect the right
to maintain a common-law action in a court
of general jurisdiction. Wallace v. Cason, 42
Ga. 435.
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injury does not dispense witli the necessity of giving the prescribed notice; ™ but
in Iowa it seems to be merely a condition precedent to the right to recover double
damages where the claim is not paid within a certain time after demand.^'

(ii) Form and Sufficiency. The statutes usually require that the notice

or demand shall be in writing/^ and in one jurisdiction that it shall be accom-
panied by an affidavit of the injury;'' but in the absence of such express require-

ment an oral demand is sufficient.'* Where the statute prescribes a form of notice

requiring certain essential allegations, its provisions must be comphed with,'"

and if it requires the " time and place" of the injury to be stated the notice should

do so as directly and plainly as practicable.'* Although not required by the
letter of the statute, the notice should as far as practicable inform the company
of such material facts as will enable it to investigate the claim and decide upon
its course of action; " but ordinarily in the absence of express requirements the
notice will be held good if reasonably sufficient to serve the purpose for which
it is required to be given,'* or in other words if the company is enabled thereby

to make an investigation of the facts upon which the claim is based and decide

as to its habihty.'" Where the statute requires the notice to be "accompanied
by an affidavit of the injury" it need not be separate but may be embodied in

the same paper with the notice,*" but it is not sufficient where the notice is

accompanied by a copy of the affidavit instead of the origin£&.*' In the absence

of express provision to the contrary the affidavit need not be made by plaintiff

himself but may be made by some other person cognizant of the facts, *^ and need

30. Eyan v. Chicago, etc., R. Co., 101 Wis.

506, 77 jST. W. 894.

31. See Campbell v. Chicago, etc., E. Co.,

35 Iowa 334.

32. Alabama.—^Alabama Great Southern
R. Co. V. Killian, 69 Ala. 277.

Florida.— Jacksonville, etc., E. Co. v.

Harris, 33 Fla. 217, 14 So. 726, 39 Am. St.

Eep. 127.

Iowa.— Brammer v. Wabash E. Co., 112

Iowa 375, 83 N. W. 1048.

Oregon.— Brown v. Southern Pac. R. Co.,

36 Oreg. 128, 58 Pac. 1104, 78 Am. St. Rep.

761, 47 L. E. A. 409.

Wisconsin.— Weed, etc., Mfg. Co. v. Whit-
comb, 101 Wis. 226, 77 N. W. 175.

See 41 Cent. Dig. tit. " Railroads," § 1541.

33. McNaught v. Chicago, etc., E. Co.,

30 Iowa 336.

34. Missouri, etc., E. Co. v. Eussell, 64
Kan. 884, 67 Pac. 451.

A statement made to a claim agent of the

company by plaintiff that he wants pay for

the killing of his stock is a STifficient demand.
St. Louis, etc., E. Co. v. Kinman, 9 Kan.
App. 633, 58 Pac. 1037.

35. Jones v. Central E., etc., Co., 18 Ga.

247; Evan v. Chicago, etc., E. Co., 101 Wis.

506, 77 N. W. 894.

36. Ryan v. Chicago, etc., R. Co., 101

Wis. 508, 77 N. W. 894, holding that a no-

tice is insufficient which designates the place

merely by the township and range, where
there are' three miles of the railroad within

such limits.

But if the notice is reasonably definite and
certain as to the place of injury, it is suffi-

cient. May V. Chicago, etc., R. Co., 102 Wis.

673, 79 N.' W. 31.

37. Manwell v. Burlington, etc., E. Co., 80

Iowa 662, 45 N. W. 568.

38. Boyer v. Chicago, etc., E. Co., 123

Iowa 248, 88 N. W. 764; Union Pac. E. Co.

V. Shellev, 49 Kan. 667, 31 Pac. 304; Brown
V. Southern Pac. R. Co., 36 Oreg. 128, 58
Pac. 1104, 78 Am. St. Rep. 761, 47 L. E. A. 409.

Purpose of requirement as to notice see

supra, X, H, 14, a, (i).

It has been held a sufficient demand where
plaintiff made out a. bill in writing, stating

an account in favor of himself and against

the company, for the value of the animal
killed and stating the date of the accident

and presented it to the company within the

time limited (Ft. Scott, etc., R. Co. v. Hol-
man, 45 Kan. 167, 25 Pac. 585); or where
he stated his demand to a station agent, giv-

ing a description of the animal and its

value, which was taken down by the agent
and transmitted by him to the company
within the time limited (Union Pac. R. Co.

V. Shelley, 49 Kan. 667, 31 Pac. 304).

It is not necessary to specify the particular

breach of duty, such as a failure to maintain
a fenc?, which plaintiff will rely on as fixing

the liability. The petition or bill of par-

ticvilars must be looked to for a statement

of the facts constituting the cause of action.

Wichita, etc., R. Co. v. Hart, 7 Kan. App.
550, 51 Pac. 933.

A sufficient " claim in writing " may con-

sist of two letters to the company, one

notifying the company of the injury and the

other of the amount of damages claimed.

Jacksonville, etc., R. Co. v. Harris, 33 Fla.

217, 14 So. 726. 39 Am. St. Rep. 127.

39. Boyer v. Chicago, etc., R. Co., 123 Iowa
248, 98 N. W. 764.

40. Mendell v. Chicago, etc., R. Co., 20
Iowa 9.

41. McNaught v. Chicago, etc., R. Co., 30

Iowa 336.

42. Henderson v. St. Louis, etc., R. Co., 36
Iowa 387.

[X, H, 14, a, (II)]
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not contain anytliing more than the statement of the claim and the fact of Lajury.*'

A notice or demand is not invahd because it states the value of the animal at

more than it is actually worth/* or claims a greater amount of damages than
that subsequently claimed ia the complaint unless it was done in bad faith or for

a fraudulent purpose;*^ nor where defendant was not misled thereby is the right

of recovery affected by a variance between the notice and the complaint or proof

as to the description of the animal/' or the cause of injury,'" or a slight inaccuracy
in the designation of the company.*'

(in) Service or Presentation. In the absence of express provision it

is not material by whom the notice is served or the claim presented, provided it

is in proper form and within the time prescribed.'"' The statutes usually desig-

nate certain officers or agents of the railroad company upon whom the notice or

demand shall or may be served,™ and to constitute a vahd notice or demand it

must be shown to have been made upon a proper officer or agent.^' Where the

statute provides that it shall be made upon one of certain named officers or agents

it must be so made; ^^ but a statute providing that demand "may" be made upon
any ticket or station agent is not mandatory,^^ and does not preclude a valid

demand upon a general officer of the company,^ or an agent expressly authorized

to settle such claims; ^ but it is not sufficient where the only evidence is that

the demand was liiade upon a person representing himself as an agent of the

company without sho\\Tng what kind of an agent,^" or without any further proof

that he was in fact an agent of the company.""' Where the statute authorizes

43. Mundhenk v. Central Iowa R. Co., 57
Iowa 718, 11 N. W. 650; Mackie r. Iowa
Cent. R. Co., 54 Iowa 540, 6 N. W. 723.

44. Missouri Pao. R. Co. v. Abney, 30 Kan.
41, 1 Pac. 385.

45. Valleau v. Chicago, etc., R. Co., 73
Iowa 723, 36 N. W. 760.

But the damages will be limited by the
amount stated in the notice and affidavit,

and plaintiff cannot recover in case the claim
ia not paid more than double that amount.
Manwell v. Burlington, etc., R. Co., 80 Iowa
662, 45 N. W. 568.

4S. Brammer ». Wabash R. Co., 112 Iowa
375, S3 N. W. 1048.

47. Boyer v. Chicago, etc., R. Co., 123 Iowa
248, 98 N. W. 764, holding that where the
notice stated the cause of injury as a failure

to fence and the complaint as a defective

condition of cattle-guards, the variance was
not material.

48. Black v. Minneapolis, etc., R. Co., 122
Iowa 32, 96 N. W. 984; Martin i\ Cen-

tral Iowa R. Co., 59 Iowa 411, 13 N. W.
424.

49. South Alabama, etc., R. Co. r. Brown,
53 Ala. 651; Mundhenk r. Central Iowa R.
Co., 57 Iowa 718, 11 N. W. 650.

The notice may be served by plaintiif him-
self (Mundhenk v. Central Iowa R. Co., 57

Iowa 718, 11 N. "W. 656) ; or the claim pre-

sented by stating it to any employee of the

company if it is taken down and transmitted

by him in proper form to the company
(South Alabama, etc., R. Co. v. Brown, 53

Ala. 651).
50. Alabama Great Southern R. Co. v.

Killian, 69 Ala. 277; Mobile, etc., R. Co.

I- Malone, 46 Ala. 391; Jacksonville, etc., R.

Co. V. Harris, 33 Fla. 217, 14 So. 726, 39

Am. St. Rep. 127; Brockert !'. Central Iowa

R. Co., 82 Iowa 369, 47 X. 'W. 1026; St.

[X, H, 14, a, (II)]

Louis, etc., R. Co. r. Kinman, 49 Kan. 627,

31 Pae. 126.

The general attorney of a railroad company
will, in the absence of evidence to the con-

trary, be deemed " a general agent or officer
"

within the application of the statute, to whom
a notice or claim may be given. Jacksonville,

etc., R. Co. !. Harris, 33 Fla. 217, 14 So.

726, 39 Am. St. Rep. 127.

Where a road is operated by a receiver

service of notice upon the receiver and upon
a station agent of the company is sufficient.

Brockert v. Central Iowa R. Co., 82 Iowa 369,

47 N. W. 1026.
51. St. Louis, etc., R. Co. v. Kinman, 49

Kan. 627, 31 Pac. 126; Chicago, etc., R. Co.

r. Totten, 1 Kan. App. 558. 42 Pac. 269.

52. Alabama Great Southern R. Co. v. Kil-

lian, 69 Ala. 277, holding that under the

Alabama statute it is not sufficient to pre-

sent a claim to a " section boss."
But where some other person is acting tem-

porarily with the sanction of the company
as one of the officers or agents named in the
statute, the claim may be presented to such
person in the absence of the regular officer

or agent. ^Mobile, etc., R. Co. r. Malone,
46 Ala. 391.

53. Central Branch R. Co. v. Ingram, 20
Kan. 66; Union Trust Co. r. Kendall, 20
Kan. 515.

54. Central Branch R. Co. v. Ingram, 20
Kan. 66, holding that the demand may be
made upon the general superintendent of
the road.

55. Union Trust Co. v. Kendall, 20 Kan.
515.

56. St. Louis, etc., R. Co. v. Kiimian, 49
Kan. 627, 31 Pac. 126; Chicago, etc., R. Co.
V. Totten, 1 Kan. App. 558, 42 Pac. 269.

57. St. Louis, etc., R. Co. v. Kinman, 49
Kan. 627, 31 Pac. 126.
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service upon any officer, or station or ticket agent "employed in the manage-
ment of the business of the corporation," it is sufficient where it is shown that

service was made upon a certain station agent without further proof that he was
employed in the management of the business of the corporation.^' The notice

may, in the absence of express provision, be served simply by delivering the

notice without reading it,^" or by reading the original and delivering a copy,"" or

delivering the original; °^ but the affidavit accompanying the notice must be the

original and not a copy.°^ Proof of service may be made by a copy of the notice

served accompanied by the oath of the person who made the service, °^ or by an
officer's indorsement upon the notice or by affidavit,"^ or, it seems, by oral evidence

upon the trial.
^^

b. Appraisal of Damages. In some jurisdictions provision is made for an
appraisal of the damages sustained prior to instituting an action to recover
therefor,^" and proof of such appraisal must be made in order to maintain an action

under the statute; °' but it is not essential to enable one to maintain an action

for the negligent injury of his animals,"* being merely cumulative of the common-
law remedy,"" and the only effect of its omission being to deprive plaiatiff of any
benefits provided by the statute in addition to the actual damages sustained in

the event of the appraised value not being voluntarily paid.™ Notice must be
given to the company by plaintiff of his intention to epply for the appointment
of appraisers,^' which must state when such application will be made,'^ and
the proceedings before the appraisers must be in strict conformity with the

statute.'^

e. Summary Proceedings. In Georgia the statute authorizes a summary
proceeding subject to the right of appeal before a justice upon notice in writing

58. Schlengener v. Chicago, etc., R. Co., 61
Iowa 235, 16 N. W. 103; Smitli v. Chicago,
etc., R. Co., 60 Iowa 512, 15 N. W. 30S;
Welsh V. Chicago, etc., R. Co., 53 Iowa 632,

6 K W. 13.

59. Brentner v. Chicago, etc., R. Co., 68
Iowa 530, 23 N. w. 245, 27 N. VV. 605.

60. Van Slyke v. Chicago, etc., R. Co., 80
Iowa 620, 45 N. W. 39fi; McNaught %. Chi-

cago, etc., R. Co., 30 Iowa 336.

61. Mendell v. Chicago, etc., R. Co., 20
Iowa 9.

62. Campbell v. Chicago, etc., R. Co., 35
Iowa 334; McNaught v. Chicago, etc., R.
Co., 30 Iowa 336.

63. McLenon v. Kansas City, etc., R. Co.,

69 Iowa 320, 28 N. W. 619.

64. Brandt u. Chicago, etc,, R. Co., 26
Iowa 114.

65. See Mendell v. Chicago, etc., R. Co., 20
Iowa 9. But see Central Branch Union Pac.

R. Co. V. Walters, 24 Kan. 504, holding that

while a demand may be made orally yet if

made in writing it cannot be proved by sec-

ondary evidence unless the non-production
of the original paper is properly accounted
for.

66. See Union Pac. R. Co. v. Sternberg, 13

Colo. 141, 21 Pac. 1021; Volkman v. Chi-

cago, etc., R. Co., 5 Dak. 69, 37 N. W.
731; Newport News, etc., R. Co. v. Thomas,
96 Ky. 613, 29 S. W. 437, 16 Ky. L. Rep.

706; Campbell v. Louisville, etc., R. Co.,

98 Tenn. 148, 38 S. W. 732.

The Tennessee statute of i8gi provides that

the owner of animals killed on an unfenced
railroad may on notice to the company apply

to a justice of the peace for the appointment

of appraisers whose report shall be prima
facie evidence of the value, and that if the

claim as appraised is not paid within sixty

days after presentment plaintiff may, in case

he successfully litigates such claim, recover

in addition to the amount thereof a reason-

able attorney's fee. Cincinnati, etc., R. Co.

V. Russell, 92 Tenn. 108, 20 S. W. 784.

67. Union Pac. R. Co. v. Sternberg, 13
Colo. 141, 21 Pac. 1021.
But if no objection is made or plea in abate-

ment entered by defendant the objection will

be deemed to be waived. Atchison, etc., R.
Co. V. Lujan, 6 Colo. 338.

68. Denver, etc., R. Co. v. Henderson, 10

Colo. 1, 13 Pac. 910; Volkman v. Chicago,

etc., R. Co., 5 Dak. 69, 37 N. W. 731; Cin-

cinnati, etc., R. Co. V. Russell, 92 Tenn. 108,

20 S. W. 784.
69. Denver, etc., R. Co. v. Henderson, 10

Colo. 1, 13 Pac. 910.
70. Cincinnati, etc., R. Co. v. Russell, 92

Tenn. 108, 20 S. W. 784.

71. Newport News, etc., R. Co. v. Thomas,
96 Ky. 613, 29 S. W. 437, 16 Ky. L. Rep.

706.
The Tennessee statute requires that the

notice shall be given to " the nearest station

agent of the company," which is construed

as meaning the agent nearest to the place of

accident without regard to where such agent

lives. Illinois Cent. R. Co. v. Tilman, 98

Tenn. 573, 41 S. W. 937.

72. Newport News, etc., R. Co. v. Thomas,
90 Ky. 613, 29 S. W. 437, 16 Ky. L. Rep.

706.

73. Campbell v. Louisville, etc., R. Co., 98
Tenn. 148, 38 S. W. 732.
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to the company to recover for injuries to stock where the damages claimed do
not exceed thirty dollars.'* •

15. Actions For Injuries to Animals — a. Nature and Form of Remedy.
In a common-law action against a railroad company for injury to animals the

proper form of action is an action on the case and not trespass/^ unless the act

which directly occasioned the injury was done by the command or with the assent

of the corporation.'"' Where a railroad company having failed to fence its tracks

as required by law negUgently injures an animal, plaintiff may elect according

to the facts of his case to base his action upon the statute or upon common-law
grounds; " and where there are two statutes, one expressly requiring fencing at

certain places and allowing double damages, and the other merely making the

company liable for actual damages without proof of neghgence where its road
is not fenced,'^ if the injury occurred at a place imfenced and within the apphca-
tion of the former statute, plaintiff may bring his action tmder either statute.'"

A statute prescribing a particular form of action before a justice but authorizing

the action to be brought in a circuit court, without designating the form of action,

does not require the same form of action in that court.*" Under a statute requiring

railroad companies to construct cattle-guards, and provi'/ing a penalty for failure

to do so, to be recovered by any person aggrieved by such failure, an action for

the penalty is the only remedy open to one whose animals are killed in conse-

quence of a violation of the statute.*'

b. Defenses. In an action against a railroad company for injury to animals

the company cannot set up a counter-claim for damages to the train caused by
the collision based upon the wrongful presence of the animal upon the track. *^ It

74. Jones v. Americus, etc., R. Co., 80 6a.
803, 7 S. E. 117, holding, however, that a
claim for thirty dollars damages cannot be
united with a claim for double damages
based upon a failure of the overseer or track
mender to report the injury as required by
statute, and a judgment for sixty dollars

recovered before the justice, but that while
each claim may he enforced in the same
manner, it must be in a separate proceeding
and upon a different notice.

75. Alabama,.— Sehna, etc., E. Co. v. Webb,
49 Ala. 240.

Illinois.— Illinois Cent. E. Co. r. Eeedy,
17 111. 580.

New Jersey.— Price v. New Jersey E., etc.,

Co., 31 N. J. L. 229.

Pennsylvania.— Philadelphia, etc., E. Co.

V. Wilt, 4 Whart. 143.

England.—• Sharrod v. London, etc., E. Co.,

4 Exch. 580, 14 Jur. 23.

See 41 Cent. Dig. tit. " Railroads," § 1545.

Trespass would lie against the servant in

cTiarge of the train whose wrongful act di-

rectly occasioned the injury, but not against

the corporation unless it ordered it to be
done. Illinois Cent. E. Co. v. Reedy, 17 111.

580.
Amendment after verdict.— Under the New

Jersey statute of amendments it has been

held that where the action was improperly

brought .in trespass but was in fact tried

as an action on the case the proceedings

could be amended after verdict so as to adapt

the form of remedy to the case made on the

trial. Price v. New Jersey R., etc., Co., 31

N. J. L. 229.

76. See Selma, etc., R. Co. v. Webb, 49 Ala.

240; Price v. New Jersey R., etc., Co., 31
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N. J. L. 229; Philadelphia, etc., R. Co. v.

Wilt, 4 Whart. (Pa.) 143.

A conductor or engineer or other subordi-

nate officer cannot so represent the corpora-

tion as to make an injury due to his negli-

gence ground for an action of trespass

against the company. Selma, etc., R. Co. v.

Webb, 49 Ala. 240.
77. Rockford, etc., R. Co. v. Phillips, 66

111. 548.

78. See Edwards v. Hannibal, etc., R. Co.,

66 Mo. 567.

79. Radeliffe v. St. Louis, etc., R. Co., 90
Mo. 127, 2 S. W. 277; Meadows v. Chicago,
etc., R. Co., 82 Mo. App. 83.

80. Chicago, etc., E. Co. v. Eeidy, 66 111.

43, holding that a statute providing for an
action of debt or assumpsit before a justice

but authorizing plaintiff to elect to sue in
the circuit court, where the claim is over
twenty dollars, without naming the form of
action, leaves the party free to select any
appropriate remedy, and that he may main-
tain an action on the ease in that court.

81. St. Louis, etc., R. Co. v. Eowland, (Ark.
1905) 88 S. W. 994; St. Louis, etc., R. Co. r

Busick, 74 Ark. 589, 86 S. W. 674.
82. Terre Haute, etc., R. Co. v. Pierce, 95

Ind. 496; Louisville, etc., R. Co. c. Simmons.
85 Ky. 151, 3 S. W. 10, 8 Ky. L. Eep. 896;
Tarwater v. Hannibal, etc., E. Co., 42 Mo.
193; Simkins !'. Colimibia, etc., E. Co., 20
S. C. 258. But see Central Branch Union
Pac. E. Co. V. Walters, 24 Kan. 504.
The causes of action are separate and in-

dependent of each other and, although the
circumstances are such as to give the com-
pany a right of action for injury to the train,
it is not a proper subject for a counter-claim.
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is no defense to an action for injury to an animal that it was abandoned and not

turned over to the railroad company, but plaintiff can recover only to the extent

of the injury and not the full value. *^ The fact that a railroad company acted

in good faith in failing to fence its tracks, believing the locaUty in question to be
depot grounds, does not affect its liability for failure to fence.**

e. Jurisdiction and Venue.*^ In the absence of statutory provision to the

contrary, an action against a railroad company for injury to animals is transi-

tory,*" and may be brought in any county through which the road rims,*' or

wherever jurisdiction may be had of defendant company,** and so an action may
be brought in one state for an injury occurring in another state; *' but the statutes

in some jurisdictions require that the action must be brought in the county where
the injury occurred, °° or if brought before a justice that it must be brought in

the township in which the injury occurred,^' or either in such township or an
adjoining township; °^ but in the absence of such express requirement it may

Terre Haute, etc., R. Co. v. Pierce, 95 Ind.
496; Simkins f. Columbia, etc., K. Co., 20
S. C. 258.

83. Jackson, v. St. Louis, etc., K. Co., 74
Mo. 526.

84. Cole V. Duluth, etc., R. Co., 104 Wis.
460, 80 N. W. 736.
85. See, generally. Venue.
86. Ariiansas.— Kansas City Southern R.

Co. V. Ingram, 80 Ark. 269, 97 S. W. 55.

Illinois.— Illinois Cent. R. Co. v. Swear-
ingen, 33 111. 289.

Indiana.— Toledo, etc., R. Co. v. Milligan,
52 Ind. 505.

Iowa.— Boyce v. Wabash R. Co., 63 Iowa
70, 18 N. W. 673, 50 Am. Rep. 730.

Texas.— Porter v. El Paso Southwestern R.
Co., (Civ. App. 1908) 107 S. W. 927.

See 41 Cent. Dig. tit. " Railroads," § 1547.
87. Toledo, etc., R. Co. v. Milligan, 52 Ind.

505.

In Mississippi the statute expressly pro-

vides that the action may be brought in any
county in which any part of the road is lo-

cated. Louisville, etc., R. Co. v. Saucier,

(1887) 1 So. 511.
88. Kansas City Southern R. Co. v. In-

gram, 80 Ark. 269, 97 S. W. 55.

89. Boyce v. Wabash R. Co., 63 Iowa 70,

18 N. W. 673, 50 Am. St. Rep. 730, holding
that an action may be maintained in one
state for an injury to an animal in another
state whether the liability is at common law
or under a statute of the latter state.

90. Little Rock, etc., R. Co. v. Jamison, 70
Ark. 346, 68 S. W. 23; Little Rock, etc., R.
Co. V. Clifton, 38 Ark. 205; Louisville, etc.,

R. Co. V. Breckenridge, 64 Ind. 113; Evans-
ville, etc., R. Co. v. Epperson, 59 Ind. 438;
Indianapolis, etc., R. Co. v. Solomon, 23 Ind.

534; Indianapolis, etc., R. Co. v. Renner, 17

Ind. 135; Chicago, etc., R. Co. v. Spencer, 23
Ind. App. 605, 55 N. E. 882; St. Louis, etc.,

R. Co. V. Byron, 24 Kan. 350; Hadley v.

Central Branch Union Pac. R. Co., 22 Kan.
359.

In Georgia the action must be brought
either in the county where the injury occurs,

or if there is no agent of the company in

this county in the county where the prin-

cipal office of defendant is located. Southern
R. Co. V. Brock, 115 Ga. 721, 42 S. E. 65.

Under the Illinois statute of 1853 the ac-

tion is required to be brought in the county
where the injury occurred only in cases

where service cannot be had by summons
and is by publication. Illinois Cent. R. Co.

V Swearingen, 33 111. 289.
In Indiana if the action is based upon the

statutory liability for failure to fence it must
be brought in the county where the injury
occurred, but if upon the common-law lia-

bility for negligence, it may be brought in

any county through which the road runs.

Toledo, etc., R. Co. v. Milligan, 52 Ind.

505.
Under a charter provision of a railroad

company that it shall be sued only at its

domicile " except in actions of trespass,"

which may be brought in the parish where
the trespass is committed, the term " tres-

pass " has no reference to the technical dis-

tinction between trespass and trespass on the

case, and an action for negligent injury to

an animal may be brought in the parish
where the injury occurred. State v. Judge
Twenty-Sixth Judicial Dist. Ct., 33 La. Ann.
954.

But the court will take judicial notics

where the place of injury is designated with
reference to a certain town or towns that said
towns or points between them or within a
certain distance therefrom are within the

county. St. Louis, etc., R. Co. r. James, 70
Ark. 387, 68 S. W. 153; Terre Haute, etc.,

R. Co. V. Pierce, 95 Ind.' 496 [overruling
Louisville, etc., R. Co. v. Breckenridge, 64
Ind. 113] ; Indianapolis, etc., R. Co. v. Ste-

phens, 28 Ind. 429; Indianapolis, etc., R. Co.

V. Moore, 16 Ind. 43; Kansas City, etc., R. Co.

V. Burge, 40 Kan. 736, 21 Pac. 589.

91. Haggard v. Atlantic, etc., R. Co., 63
Mo. 302; Hansberger v. Pacific R. Co., 43
Mo. 196.

The Missouri statute formerly required the
action to be brought in the township where
the injury occurred but was subsequently so

amended as to permit the action to be brought
either in such township or any adjoining
township. Mitchell v. Missouri Pac. R. Co.,

82 Mo. 106; and eases cited infra, note 92.

92. Briggs v. St. Louis, etc., R. Co., Ill

Mo. 168, 20 S. W. 32; King v. Chicago, etc.,

R. Co., 90 Mo. 520, 8 S. W. 217; Backenstoe
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be brought before a justice of any township within the county where the injury

occurred."' In the absence of statute actions for injuries to animals may be main-
tained in any court having jurisdiction of the subject-matter of the action which
can obtain jurisdiction of the parties/* and a statutory action which is main-
tainable only by an adjoining landowner may be brought in a court not having
jurisdiction of actions involving title to land; "^ but where animals are killed at

different times the causes of action are separate and distinct, and if separately

they are within the exclusive jurisdiction of a justice of the peace they cannot

be combined so as to give a higher court jurisdiction."" Under the original Indiana

statute claims based upon a failure of the company to fence its tracks were enforce-

able only in an action before a justice of the peace," but by a later statute juris-

diction was extended to the common pleas and circuit courts in cases where the

damage exceeded fifty dollars,"' the jurisdiction of the justice, however, remaining

exclusive as to claims not exceeding that amount.""
d. Limitations.' In some jurisdictions there are special statutes of limita-

tion for actions against railroad companies for injuries to animals,^ and a similar

limitation has been incorporated into the charters of some railroad companies.^ In

V. Wabash, etc., E. Co., 86 Mo. 492; Geltz
V. St. Louis, etc., R. Co., 38 Mo. App. 579;
Jewett V. Kansas City, etc., E. Co., 38 Mc.
App. 48; Wright v. Hannibal, etc., R. Co.,

25 Mo. App. 236; Creason v. Wabash, etc.,

E. Co., 17 Mo. App. 111.

The adjoining township must be of the
same county as the township in which the
injury occurred. Creason v. Wabash, etc.,

E. Co., 17 Mo. App. 111.

The court will not take judicial notice that
a certain town where an injury is alleged to
have occurred is in a particular township
where township lines are made and altered

at the discretion of the county courts.

Backenstoe v. Wabash, etc., R. Co., 86 Mo.
492.

If the injury occurred in another state the
action is transitory and subject only to the
statutory limitation as to amount. Heiter

V. East St. Louis Connecting R. Co., 53 Mo.
App. 331.

93. Cincinnati, etc., R. Co. v. Parker, 109
Ind. 235, 9 N. E. 787.

94. Boyce v. Wabash E. Co., 63 Iowa 70,

18 N. W. 673, 50 Am. St. Rep. 730. See also,

generally, Couets, 11 Cyc. 661 ei seq.

95. Choctaw, etc., R. Co. v. Deperade, 12

Okla. 367, 71 Pac. 629, holding that an action

based upon the failure of the railroad com-
pany to fence may be brought in a probate

court as the ownership of the land goes

only to the qualification of the party to

maintain the action, and the question of

title is merely incidental to the right of

recovery.

96. Louisville, etc., R. Co. v. Quade, 101

Ind. 364; Jeffersonville, etc., R. Co. v. Bre-

voort, 30 Ind. 324; Toledo, etc., R. Co. v.

Tilton, 27 Ind. 71 ; Indianapolis, etc., R. Co.

V. Kercheval, 24 Ind. 139; Indianapolis, etc.,

E. Co. V. Elliott, 20 Ind. 430.

97. Indianapolis, etc., E. Co. v. Fisher, 15

Ind. 203; Toledo, etc., E. Co. v. Hibbert, 14

Ind. 509; Evansville, etc., E. Co. v. Eoos, 12

Ind. 446; Indianapolis, etc., E. Co. v. Taife.

11 Ind. 458; Jeffersonville E. Co. v. Martin,

10 Ind. 416.

[X, H, 15, e]

The effect of this statute was to limit the
recovery upon the statutory liability to one
hundred dollars, the extent of the justice's

jurisdiction, whatever may have been the

value of the property. Indianapolis, etc., R
Co. V. Kercheval, 16 Ind. 84.

98. Evansville, etc., E. Co. v. Roos, 12 Ind.

446.

The statute is prospective only and does
not apply to actions for animals killed before

it took effect. Indianapolis, etc., R. Co. v.

Elliott, 20 Ind. 430; Wright v. Indianapolis,

etc., R. Co., 18 Ind. 168; Indianapolis, etc.,

E. Co. V. Kercheval, 16 Ind. 84.

99. Louisville, etc., R. Co. v. Quade, 101

Ind. 364; Toledo, etc., R. Co. v. Tilton, 27

Ind. 71; Chicago, etc., R. Co. v. Spencer, 23
Ind. App. 605, 55 N. E. 882.

1. See, generally. Limitation of Actions,
25 Cyc. 963.

2. Alabama, etc., R. Co. v. Killian, 69 Ala.

277; South Alabama, etc., R. Co. v. Eeid, 66
Ala. 250 ; Hill v. Missouri Pac. E. Co., 66 Mo.
App. 184.

The Alabama statute provides that either

a claim in writing must be presented or suit

commenced within six months after the in-

jury, and if the claim is properly presented
within six months the bar of the statute is

avoided although suit is not begun until after

the expiration thereof. East Tennessee, etc.,

R. Co. V. Bayliss, 74 Ala. 150.

The Arkansas statute providing that ac-

tions for killing or injuring stock shall be
brought " within twelve months after the kill-

ing or wounding occurred " is held to apply
only to injuries caused by actual contact or
collision with trains and not to injuries re-

sulting from an animal being frightened by a
train. Earl v. St. Louis,'etc., R. Co., 84 Ark.
507, 106 S. W. 675.

The Missouri statute applies only to ac-
tions based upon the statutory liability for
failure to fence and not to common-law ac-

tions for negligence. Hill v. Missouri Pac. R.
Co., 66 Mo. App. 184.

3. Louisville, etc., R. Co. v. Williams, 103
Ky. 375, 45 S. W. 229, 20 Ky. L. Rep. 77;
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the absence of any limitation relating specifically to such actions an action based
upon the statutory liability of a railroad company for failure to fence its tracks

is governed by the Umitation relating to liabilities created by statute other than
a penalty or forfeiture/ and is not barred by the statutes relating to actions to

recover a penalty/ or common-law actions ex delicto.'^

e. Parties. An action for injury to an animal brought under a statute allow-

ing plaintiff to recover double damages where the road is not fenced is not an
action for a penalty which must be brought in the name of the state, but is prop-

erly brought in the name of the owner of the animal.'' A person having a special

property, such as that of a bailee, in the animal may sue without maldng the real

owner a party plaintiff.* In an action to subject a railroad operated by a lessee

to seizure and sale to satisfy a judgment for damages for injury to animals, both
the lessor and lessee, having Laterests to be affected by the sale, should be made
parties defendant.'

f. Process.'" In Indiana the statute provides that in actions for injuries to

animals service on the company may be made by copy on any conductor of any
train passing through the county," and service upon a conductor is good where
the action is against the railroad company, although operated by a receiver,'^

but will not authorize a judgment, where there is no appearance, against an indi-

vidual operating the road as a lessee.'^ A return is sufficient which states that

service was made upon a certain conductor without stating that he was con-

ductor of a train passing through the coimty," or which states that it was served

upon defendant by handing a copy to the station agent at a certain station with-

out stating that he was an agent of defendant.'* The fact that the summons
describes the animal as the property of plaintiff is immaterial if he was in the

actual and exclusive possession thereof and entitled to maintain the action.^"

g. Pleading '^ — (i) Form and Sufficiency in General. In a common-
law action for injuries to animals the complaint must aUege negligence on the part

Mortimer v. Louisville, etc., R. Co., 10 Bush
(Ky. ) 485; O'Bannon ik Louisville, etc., R.
Co., 8 Bush (Ky.) 348; Lucas v. Kentucky
Cent. R. Co., 14 S. W. 965, 12 Ky. L. Rep.
652; Stuart v. Louisville, etc., R. Co., 10 Ky.
L. Rep. 542.

Where a road is operated by a different

company from that by which it was orig-

inally constructed and owned, and it does not
appear in what manner or upon what terms
it was acquired, it will be presumed that it

is operated under the authority of the charter
incorporating the original company, and if

such charter contains no limitation as to ac-

tions against the company such a provision

in the charter of another company under
which defendant claims title as its immediate
successor will not apply. Kentucky Cent. R.
Co. V. Kenney, 8 S. W. 201, 10 Ky. L. Rep.
251.

It is competent for the legislature to in-

corporate such a provision in the charter of a
railroad company (O'Bannon v. Louisville,

etc., R. Co., 8 Bush (Ky.) 348; Lucas v. Ken-
tucky Cent. R. Co., 14 S. W. 965, 12 Ky. L.

Rep. 652), or avibsequently to repeal it (Louis-

ville, etc., R. Co. V. Williams, 103 Ky. 375, 45
S. W. 229, 20 Ky. L. Rep. 77).

4. Seymore v. Pittsburgh, etc., R. Co., 4t
Ohio St. 12, 4 N. E. 236.

5. Ohio, etc., R. Co. v. Erwin, 45 111. App.
558.

6. Seymore v. Pittsburgh, etc., K. Co., 44
Ohio St. 12, 4 N. E. 236.

7. Seaton v. Chicago, etc., R. Co., 55 Mo.
416; Fickle v. St. Louis, etc., R. Co., 54 Mo.
219; Hudson v. St. Louis, etc., R. Co., 53
Mo. 525.

8. St. Louis, etc., R. Co. v. Biggs, 50 Ark.
169, 6 S. W. 724.

Persons entitled to damages see supra, X,
H, 13.

9. Little Rock, etc., R. Co. v. Daniels, 68
Ark. 171, 56 S. W. 874.

10. See, generally. Process, 32 Cyc. 412.
Notice of claim see supra, X, H, 14, a.

11. Louisville, etc., R. Co. v. Cauble, 46
Ind. 277.

The statute does not require that service

must be made by copy on a conductor and
therefore does not render insufficient service

upon any agent of the corporation as author-
ized by the general statutes relating to serv-

ice of process. Jeifersonville, etc., R. Co.
V. Dunlap, 29 Ind. 426.

12. Louisville, etc., R. Co. v. Cauble, 46
Ind. 277.

13. Wright V. Gossett, 15 Ind. 119.

i4. Ohio, etc., R. Co. v. Quier, 16 Ind. 440;
New Albany, etc., R. Co. v. Powell, 13 Ind.
373.

15. Talbot r. Minneapolis, etc., R. Co., 82
Mich. 66, 45 N. W. 1113.

16. Southern R. Co. v. Hall, 107 Tenn.
512, 64 S. W. 481.

17. See, generally, Pleading, 31 Cyc. 1.

Statement in justice's court see Justices
OF THE Peace, 24 Cyc. 556.

[X, H, 15, g, (I)]
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of defendant," even, according to some of the authorities, where the statute
makes proof of the injury prima fade evidence of negligence and places the burden
of proof upon defendant; " but in most jurisdictions it is held that a general
allegation of negligence on the part of defendant in the operation of its trains is

sufficient without setting forth the specific acts constituting such negligence,^"
although there are a few decisions to the contrary.^^ Plaintiff may if he chooses
set out and describe the particular acts complained of and then allege that they
were negligently done,^^ but by stating specific acts of negUgence he will be con-
fined in his evidence and right of recovery to the issues thus tendered.^ The
complaint need not allege in express terms that defendant's neghgence was the
proximate cause of the injury, but it is sufficient if it alleges that the injury occurred
by reason of the neghgence of defendant in the manner specified.^* The com-
plaint must allege plaintiff's ownership of the animal injured,^^ and that the train
by which the animal was injured belonged to defendant or was being operated
over its road,^° and if the action is based upon the negUgence of defendant's serv-

18. Alahama.— Simpson r. MempMs, etc.,

R, Co., 66 Ala. 85; South Alabama, etc., R.
Co. V. Hagood, 53 Ala. 647; ilobile, etc., E.
Co. V. Williams, 53 Ala. 595.

Colorado.— Denver, etc., R. Co. v. Thomp-
son, 12 Colo. App. 1, 54 Pac. 402.

Florida.— Savannah, etc., R. Co. v. Geiger,
21 Fla. 669, 58 Am. Rep. 697.

Indiana.— Pittsburgh, etc., R. Co. v. Trox-
ell, 57 Ind. 246; Toledo, etc., R. Co. r.

Weaver, 34 Ind. 298.
Virginia.— Orange, €tc., R. Co. v. Miles, 76

Va. 773.

See 41 Cent. Dig. tit. "Railroads," §§ 1551,
1562.

19. Mobile, etc., R. Co. v. Williams, 53 Ala.
595; Burlington, etc., E. Co. i;. Campbell, 14
Colo. App. 141, 59 Pac. 424. Contra, St.

Louis, etc., R. Co. v. Brown, 49 Ark. 253, 4
S. W. 781; State v. Foster, 106 La. 425, 31 So.

57; Bates v. Fremont, etc., E. Co., 4 S. D.
394, 57 N. W. 72.

20. Alahama.— Western R. Co. v. McPhcr-
son, 146 Ala. 427, 40 So. 934; Southern R.
Co. c. Hoge, 141 Ala. 351, 37 So. 439; Georgia
Cent. R. Co. v. Edmondson, 135 Ala. 336, 33
So. 480; Alabama Great Southern R. Co. v.

Hall, 133 Ala. 362, 32 So. 259; East Ten-
nessee, etc., E. Co. !'. Watson, 90 Ala. 41, 7

So. 813; East Tennessee, etc., E. Co. v. Car-
loss, 77 Ala. 443; South Alabama, etc., E. Co.

V. Thompson, 62 Ala. 494.

Florida.—Jacksonville, etc., R. Co. v. Jones,

34 Fla. 286, 15 So. 924 ; Jacksonville, etc., R.
Co. V. Garrison, 30 Fla. 557, 11 So. 929.

Indiana.— Chicago, etc., E. Co. v. Nash,
(1890) 24 N. E. 884; Ohio, etc., E. Co. v

Craycraft, 5 Ind. App. 335, 32 N. E.

297.

Iowa.— Grinde r. Milwaukee, etc., R. Co.,

42 Iowa 376.

Minnesota.—^ Clark v. Chicago, etc., E. Co.,

28 Minn. 69, 9 N. W. 75.

Missouri.— Schneider v. Missouri Pac. R,

Co., 75 JIo. 295; McPheeters v. Hannibal,

etc., R. Co., 45 Mo. 22.

tHebrasha.— Omaha, etc., E. Co. v. Wright,

49 Nebr. 456, 68 N. W. 618 [disapproving 47

Nebr. 886, 66 N. W. 842].

fJew Hampshire.— Smith v. Eastern E. Co.,

35 N. H. 356.

[X, H, 15, g, (l)]

Texas.— Galveston, etc., R. Co. v. Dyer,
(Civ. App. 1896) 38 S. W. 218.
Vermont.— Cooley i\ Brainerd, 38 Vt. 394.

West Virginia.— Eobbins v. Baltimore, etc.,

R. Co., 62 W. Va. 535, 59 S. E. 512.
United States.— Guif, etc., R. Co. v. Wash-

ington, 49 Fed. 347, 1 C. C. A. 286.

See 41 Cent. Dig. tit. "Railroads," §§ 1561,
1562.

It need not tie alleged that the animal was
on the track where the complaint alleges

that defendant so negligently managed its

locomotive as to run the same upon and
against the animal. Housatonic R. Co. v

Waterbury, 23 Conn. 101.

21. Southern E. Co. v. Pope, 129 Ga. 842,
60 S. E. 157; South Georgia E. Co. v. Ryals.
123 Ga. 330, 51 S. E. 428; Macon, etc., R. Co.
V. Stewart, 120 Ga. 890, 48 S. E. 354.

Allegations su£5.cient as to specific acts of

negligence see Georgia Cent. E. Co. v. Baglev,
121 Ga. 781, 49 S. E. 780.

If the demurrer is general and not special

it seems that a general allegation of negli-

gence in the operation of the train is suffi-

cient. See Georgia Cent. R. Co. v. Weathers,
120 Ga. 475, 47 S. E. 956.

22. Hill v. Missouri Pac. E. Co., 49 Mo.
App. 520.

23. See infra, X, H, 15, h.

24. Curry v. Southern E. Co., 148 Ala.

57, 42 So. 447.

25. South Georgia E. Co. v. Eyals, 123 Ga.
330, 51 S. E. 428.

An allegation that the animals were "the
property of petitioners " is sufficient as to
the character of ownership, the necessary in-

ference from the allegation being a joint

ownership in each of the animals referred to

in the petition. Georgia Cent. E. Co. v. Bag-
ley. 121 Ga. 781, 49 S. E. 780.

In an action before a justice judgment w'U
not be reversed because the summons did not
directly allege plaintlil's ownership of the
animal, but the better practice would be to

amend the summons so as to make the alle-

gation distinct and unequivocal. Southern E.
Co. r. Varn, 102 Ga. 764, 29 S. E. 822.

26. Toledo, etc., R. Co. r. Weaver, 34 Ind.
298; McKnight v. Oregon Short Line R. Co.,
33 Mont. 40, 82 Pac. 661.
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ants it must be alleged that they were acting in the line of their employment; *'

but it is not necessary to allege the names of the employees in charge of the train

by which the animal was injured.^' In actions based upon the statutory hability

for failure to fence no allegation of negligence is necessary, but the complaint
must allege facts bringing the case within the provisions of the statute;^" so in

any case the complaint must either allege negligence or facts making such alle-

gations unnecessary,'" and where it neither alleges negligence nor a failure to

fence it does not state a cause of action either at common law or under the stat-

ute;'^ and if the company is not required to fence, a complaint alleging only a
failure to fence, and not alleging any negligence in the operation of the train by
which the animal was killed or injured, does not state a cause of action.'^ The
complaint should be so worded that it can be ascertained therefrom whether
plaintiff's cause of action is founded upon defendant's negligence in the operation

of its trains or upon the statutory Uabihty for failure to fence; ^ but as there is

no inconsistency plaintiff may allege in the same complaint both negUgence and
a failure to fence, and if the facts warrant it, may recover on either ground; ^* and
where the complaint contains allegations both of negligence and a failure to fence,

but the allegations are not sufficient as to one of these groimds, he may still recover

if the allegations constitute a good statement of a cause of action oither at common
law,^ or under the statute,"^ and the other allegations may be stricken out or

disregarded as surplusage.'' Separate causes of action for injuries to animals at

different times may be joined in the same complaint,'^ but each injury should
be stated in a separate paragraph,'" although allegations applicable to the different

counts need not be repeated in each but may be stated with reference to such
counts.*' Where the action is based upon a statute of another state the statute

must be pleaded."
(ii) Time and Place of Injury.*^ In actions for injuries to animals

the complaint should state with as much definiteness and certainty as possible

27. Campbell v. Indianapolis, etc., Traction elect at the opening of the trial upon which
Co., 39 Ird. App. 66, 79 N. E. 223. count he will proceed. Atterberry v. Wa-

28. Western R. Co. v. Stone, 145 Ala. 663, bash R. Co., 110 Mo. App. 608, 85 S. W. 114.

39 So. 723. 35. Illinois.— Rockford, etc., R. Co. v.

29. See infra, X, H, 15, g, (r?). Phillips, 66 111. 548; Chicago, etc., R. Co. v.

30. West V. Hannibal, etc., R. Co., 34 Mo. Carter, 20 111. 390.

177; l>yer r. Pacific R. Co., 34 Mo. 127; Missouri.—Garner u. Hannibal, etc., R. Co.,

Quick V. Hannibal, etc., R. Co., 31 Mo. 399; 34 Mo. 235; Riley v. St. Louis Southwestern
Smith V. Missouri Pac. R. Co., 29 Mo. App. R. Co., 84 Mo. App. 495.

65. Vermont.— Cooley i:. Brainerd, 38 Vt. 394.

31. Baltimore, etc., R. Co. v. Anderson, 58 Wisconsin.— Antisdel v. Chicago, etc., R.
Ind. 413; Toledo, etc., R. Co. v. Eidson, 51 Co., 26 Wis. 145, 7 Am. Rep. 44.

Ind. 67 ; Toledo, etc., R. Co. v. Weaver, 34 Canada.— Chisholm v. Great Western R.
Ind. 298; Indianapolis, etc., R. Co. v. Brucey, Co., 10 U. C. C. P. 324.

21 Ind. 215; Indianapolis, etc., R. Co. v. See 41 Cent. Dig. tit. "Railroads," §§ 1551,
Williams, 15 Ind. 486; Indianapolis, etc., 1562.

R. Co. V. Sparr, 15 Ind. 440. 36. Jeffersonville, etc., R. Co. v. Lyon, 55
32. Martin v. Chicago, etc., R. Co., 13 Ind. 477; Qeveland, etc., R. Co. v. De Bolt,

Wvo. 493, 89 Pac. 1025. 10 Ind. App. 174, 37 N. E. 737.
'33. Baker v. Southern California R. Co., 37. Rockford, etc., R. Co. v. Phillips, 66

126 Cal. 516, 58 Pac. 1055. 111. 548; Chicago, etc., R. Co. v. Carter, 20
34. Stewart v. Manhattan, etc., R. Co., 27 111. 390; Jeffersonville, etc., R. Co. v. Lyon,

Kan. 631; Wright v. Quincy, etc., R. Co., 119 55 Ind. 477; Garner v. Hannibal, etc., R. Co.,

Mo. App. 469, 95 S. W. 293; Atterberry v. 34 Mo. 235.

Wabash R. Co., 110 Mo. App. 608, 85 S. W. 38. Bricker v. Missouri Pac. R. Co., 83
114; Gulf, etc., R. Co. v. Washington, 49 Mo. 391.

Fed. 347, 1 C. C. A. 286; Jack v. Ontario, 39. Jeffersonville, etc., R. Co. v. Brevoort,

etc., R. Co., 14 U. C. Q. B. 328. 30 Ind. 324,

Where the complaint is in three counts, 40. Bricker v. Missouri Pac. R. Co., 83 Mo.
the first charging common-law negligence, 391.

the second a failure to give the statutory 41. McKnight v. Oregon Short Line R. Co.,

signals, and the third a failure to fence at 33 Mont. 40, 82 Pac. 661.

the place where the animal went upon the 42. Variance between allegation and proof

track, plaintiff should not be required to see t«/ra, X, H, 15, h, (iv).

[X, H, 15. g, (II)]
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the time and place of the injury; ^' and where the statute expressly requires that
the complaint shall specify the time and place of the injury, each must be desig-

nated with reasonable certamty, and it is not sufficient merely to state the month
and the coimty.** In the absence of statute the complaint need not be more
specific as to the place of injury than to state the coimty in which it occurred/^
but if the action is based upon a statute of the state where it is instituted the

complaint must show that the railroad is located within that state.^° Where the
statutes expressly restrict the venue according to the county or township where
the injury occurred/' such facts are jurisdictional,''* and the complaint must
allege in conformity with such provisions that the injury occurred in the coimty
in which the action is brought,*' or in the township,^" or either in that or an adjoin-

ing township; ^^ but it is not necessary that this should be directly and positively

alleged, it being sufficient if it appears from the averments of the complaint that

the injury occurred in such coimty ^^ or township.^
(hi) Nature and Extent op Injury or Damage. Where plaintiff

only seeks to recover for the damages naturally resulting from the neghgent acts

complained of, the particulars in respect to which plaintiff has been damaged
need not be stated;** but to recover for a specific act not so necessarily resulting

43. Little Rock, etc., E. Co. v. Smith, 60
Ark. 278, 50 S. W. 502.

It is sufficiently shown that the animal
was on the track where the complaint al-

leges that defendant ran its train " at and
against the animal, at a point on its line of

railroad . . . which point on said railroad of

contact and killing was " in a certain named
township of the state. Chicago, etc., E. Co.
V. Nash, 1 Ind. App. 298, 27 N. E. 564.

A complaint is sufficiently specific which
alleges that on a certain date the animal
came npon the track at a point " immedi-
ately north of " a certain city in a certain

county (Louisville, etc., E. Co. v. Consol-
idated Tank Line Co., 4 Ind. App. 40, 30
N. E. 159), or which alleges that defendant
was operating its road on a certain date and
within the county and that " at the time and
place aforesaid " the animal came upon the
track and was injured (St. Louis, etc., E. Co.
V. Kilpatriek, 61 111. 457).

44. East Tennessee, etc., E. Co. v. Carloss,

77 Ala. 443, holding that the time must be

alleged as a specified day of a given month
and year and the place designated by de-

scribing its distance from some station or
other known point.

A complaint is sufficient which designates

the time as " on or about " a certain day of

a Specified month and year and the place as
" at a place on said railroad about seventy-

five or one h\indred yards distant from " a

certain station in a certain county. Western

E. Co. V. Sistrunk, 85 Ala. 352, 5 So. 79.

It is only in an action brought under the

statute which is in terms restricted to an
injury caused by cars or locomotives that the

statutory requirement as to alleging the time

and place of injury applies. South Alabama,

etc., E. Co. V. Schafner, 78 Ala. 567.

The Alabama statute is now repealed by
its omission from the codes adopted subse-

quent to 1876, and there is no statutory re-

quirement that the time and place of injury

must be alleged. Western E. Co. V. McPher-

son, 146 Ala. 427, 40 So. 934.

[X, H, 15. g, (n)]

45. Jacksonville, etc., E. Co. v. Wellman,
20 Fla. 344, 7 So. 845.

46. Toledo, etc., E. Co. v. Bookless, 55 111.

230.

47. See supra, X, H, 15, c.

48. Chicago, etc., E. Co. v. Wheeler, 14
Ind. App. 62, 42 N. E. 489 ; Kansas City, etc.,

E. Co. V. Surge, 40 Kan. 734, 19 Pac. 791;
Mitchell V. Missouri Pac. E. Co., 82 Mo. 106.

49. Toledo, etc., E. Co. v. Milligan, 52
Ind. 505; Indianapolis, etc., E. Co. v. Wilsey,

20 Ind. 229 ; Chicago, etc., E. Co. v. Wheeler,
14 Ind. App. 62, 42 N. E. 489; Kansas City,

etc., E. Co. V. Burge, 40 Kan. 734, 19 Pac.

791; St. Louis, etc., E. Co. v. Byron, 24 Kan.
350 ; Hadley v. Central Branch Union Pac. E.
Co., 22 Kan. 359.

50. Haggard v. Atlantic, etc., E. Co., 63
Mo. 302.

But where the action may be brought be-

fore any justice in the county where the in-

jury occurred, such allegation is unnecessary.
Cincinnati, etc., R. Co. c. Parker, 109 Ind.

235, 9 N. E. 787.

51. Ellis V. Missouri Pac. E. Co., 83 Mo.
372; Mitchell V. Missouri Pac. E. Co., 82
Mo. 106.

If the complaint alleges that the injury
occurred in a particular township, which is

not the township where the action is insti-

tuted, it must be alleged that the township
named is an adjoining township. Ellis )'.

Missouri Pac. E.'Co., 83 Mo. 372.

53. Louisville, etc., E. Co. v. Wilkerson, 83

Ind. 153; Louisville, etc.. E. Co. !'. Davis, 83

Ind. 89 ; White Water Valley E. Co. i:. Quick,
30 Ind. 384; Pittsburg, etc., E. Co. v. New-
som, 35 Ind. App. 299, 74 N. E. 21 ; Chicago,
etc., E. Co. V. Spencer, 23 Ind. App. 605, 55
N. E. 882; Lake Erie, etc., E. Co. v. Einker,
16 Ind. App. 334, 45 N. E. 80; Wichita, etc.,

R. Co. v. Gibbs, 47 Kan. 274, 27 Pac. 991.
53. Cummings v. St. Louis, etc., E. Co., 70

Mo. 570; Young v. Kansas City, etc., E. Co.,

39 Mo. App. 52.

54. Dooley v. Missouri Pac. R. Co., 36
Mo. App. 381.
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from the negligence alleged, that defendant could be expected to meet it without

having it pointed out directly, a general allegation of damages done to plaintiff's

stock without showing how or when the damage was done or to what number or

kind of animals, is not sufficient ;^^ and where it is alleged that an animal belonging

to plaintiff was negUgently killed by defendant, the value of the animal must be
stated.^" A complaint is sufficient, however, which alleges that plaintiff's animal
was "killed or disabled" without showing which,^^ or which alleges that the animal
was killed and was of a certain value without a direct allegation that the injury

was to plaintiff's damage,'^^ or which states the number and character of the
animals killed and their value and the time and place of injury; ^^ and when the

statute allows plaintiff to recover a reasonable attorney's fee it is not necessary

to allege that the employment of an attorney in the case was necessary. "'' Since

the action is in tort it is not necessary to allege that plaintiff's claim is due and
unpaid," nor can defendant demand a biU of particulars.'^

(iv) Fences and Cattle-Guards — (a) In General. In actions based
upon the statutory liability of a railroad company for failure to fence its tracks

no allegation of negfigence is necessary; "^ but the complaint must allege facts

sufficient to bring the case within the provisions of the statute, °* and greater

strictness is required under the statutes allowing plaintiff to recover double dam-

55. Grand Eapids, etc., R. Co. v. South-
wick, 30 Mich. 444.

56. Connors v. Great Western R. Co., 13
U. 0. Q. B. 401.

57. Southern R. Co. v. Hoge, 141 Ala. 351,
37 So. 439.

58. Louisville, etc., R. Co. v. Argenhright,
98 Ind. 254.

59. Southern R. Co. v. Sheffield, 127 Ga.
509, 56 S. E. 838.

60. Kansas City, etc., R. Co. v. Surge, 40
Kan. 736, 21 Pac. 589.

61. Louisville, etc., R. Co. v. Argenbright,
90 Ind. 254.

62. Dooley v. Missouri Pac. R. Co., 36 Mo.
App. 381.

63. Talbot v. Minneapolis, etc., R. Co., 82
Mich. 66, 45 N. W. 1113; Mumpower v. Han-
nibal, etc., R. Co., 59 Mo. 245; Burton v.

North Missouri R. Co., 30 Mo. 372 ; Beaudin
V. Oregon Short Line R. Co., 31 Mont. 238,

78 Pac. 303; Houston, etc., R. Co. v. Lough-
bridge, 1 Tex. App. Civ. Cas. § 1300.

But where a particular court has exclusive
jutisdiction of actions to enforce the statu-

tory liability, as was the case in Indiana
prior to the amendment of the statute (In-

dianapolis, etc., R. Co. V. Fisher, 15 Ind. 203),
if the action is brought in a different court
it will be treated as a common-law action and
plaintiff cannot recover in the absence of an
allegation of negligence (Terre Haute, etc.,

R. Co. V. Smith, 19 Ind. 42; Evansville, etc.,

R. Co. V. Ross, 12 Ind. 446; Jeffersonville R.
Co. V. Martin, 10 Ind. 416).
Where animals are injured at a place not

required to be fenced plaintiff cannot recover
for such injury unless i.egligence is alleged

in the complaint. Peoria, etc., R. Co. v.

Barton, 80 III. 72.

64. Rockfor'd, etc., R. Co. v. Phillips, 66
III. 548; Ohio, etc., R. Co. V. Brown, 23 111.

94; Manz v. St. Louis, etc., R. Co., 87 Mo.
278; Miles v. Hannibal, etc., R. Co., 31 Mo.
407; Beaudin v. Oregon Short Line R. Co., 31

Mont. 238, 78 Pac. 303; Baltimore, etc., R.
Co. V. Wilson, 31 Ohio St. 555.

The complaint must negative any excep-
tions as to defendant's liability which are
contained in the enacting clause of the statute

(Galena, etc., R. Co. v. Sumner, 24 111. 631;
Russell V. Hannibal, etc., R. Co., 83 Mo. 507),
but need not negative exceptions contained
in other parts of the statute (Toledo, etc., R.
Co. V. Lavery, 71 111. 522; Great Western R.
Co. V. Hanks, 36 111. 281 [disapproving Great
Western R. Co. v. Bacon, 30 111. 347, 83 Am.
Dec. 199] ) , or which are not expressly con-

tained in the statute but might exist from
the fact that the road could not lawfully or

properly be fenced at certain places (Jeffer-

sonville, etc., R. Co. V. Brevoort, 30 Ind. 324;
Missouri Pac. R. Co. v. Borrer, 3 Kan. App.
284, 45 Pac. 133).
The complaint must allege an actual col-

lision under those statutes which are con-

strued as authorizing a recovery for failure

to fence only where the injury is so inflicted.

Colbert f. Missouri Pac. R. Co., 78 Mo. App.
176 ; Geiser v. St. Louis, etc., R. Co., 61 Mo.
App. 459.

Ownership or possession of adjoining lands.— Under statutes where the company is liable

for failure to fence only to the owners or

persons in possession of the lands through or

along which the road runs, the complaint
must allege the fact of plaintiff's ownership
or possession at the place where the animal
came upon the track (Metlen v. Oregon Short
Line R. Co., 33 Mont. 45, 81 Pac. 737;
Beaudin v. Oregon Short Line R. Co., 31

Mont. 238, 78 Pac. 303 ) ; and where the stat-

ute is construed as being only for the benefit

of adjoining landowners or the owner of ani-

mals lawfully on such premises, if plaintiff

was not the owner of the premises adjoining

the railroad at the place where the animal

entered, the complaint should allege that the

animal was upon such premises either be-

cause they were not inclosed by a lawful

[X, H, 15, g, (IV), (A)]
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ages than in ordinary cases; ^ but it is sufficient if the necessary allegations appear
either by direct averment or by necessary implication from the facts stated. °°

It must of course be alleged that the road was not fenced," although the allegation

need not be in the exact language of the statute if words of equivalent import

and meaning are used; "* but such allegation must be made with express reference

to the time when the injury occurred," and to the place where the animal came
upon the track.™ Ordinarily it is sufficient if the complaint follows the language

of the statute; '^ but it need not expressly refer to the statute, it being sufficient

if the facts alleged show a habiUty thereunder;" and it is not necessary for the

fence or by permission of tlie owner tliereof

(Wages 1-. Quincy, etc., E. Co., 110 JIo. App.
230, 85 S. W. 104; Farmers' Bank r. Chicago,
etc., E. Co., 109 Mo. App. 165, 83 S. W. 76) ;

but it has been held that such allegation is

not absolutely essential (Wages f. Quincy,
etc., E. Co., suyra; Seidel v. Quincy, etc.,

E. Co., 109 Mo. App. 160, 83 S. W. 77);
particularly where the action is brought be-

fore a justice of the peace (Wages v. Quincy,
etc., E. Co., su-pra) ; and if the animal came
upon the track from uninclosed lands where
it was lawful for it to be at large no allega-

tion of plaintiff's ownership of such lands is

necessary (Board r. St. Louis, etc., E. Co., 36
Mo. App. 151).

In an action based upon a failure to main-
tain cattle-guards the complaint should al-

lege: (1) That there was a certain crossing

over defendant's right of way at a certain

place; (2) that adjacent to such crossing

defendant had failed to maintain » proper
cattle-guard sufficient to prevent stock from
going on the track; and (3) that by reason
of such insufficient cattle-guard plaintiff's

animal passed from said crossing upon de-

fendant's track and was there struck and in-

jured by its locomotives or cars. Jones v.

Chicago! etc., E. Co., 52 Mo. App. 381.

After verdict in the absence of a demurrer
a complaint should be sustained as sufficient if

by a liberal construction of the language used
there is not a total failure to state a cause
of action under the statute (Jackson r.

Wabash E. Co., 85 Mo. App. 443) ; so after

verdict an allegation that the road was not
fenced " as the law directs " will be regarded
as equivalent to an allegation that at the
place in question the road ran through or

along lands of the character where fencing
is required (Nicholson r. Hannibal, etc., E.
Co., 82 Mo. 73 K

65. Manz i\ St. Louis, etc., E. Co., 87 Mo.
278.

66. Eingo v. St. Louis, etc., E. Co., 91

Mo. 667, 4 S. W. 300; Lainiger r. Kansas
City, etc., E. Co., 41 Mo. App. 165.

67. Toledo, etc., E. Co. r. Weaver, 34 Ind.

298; St. Louis, etc., E. Co. v. Hoff, 76 Kan.
506, 92 Pnc. 539.

An allegation that the road was not fenced

fay defendant " or any other person at its

special instance or request " does not by the
unnecessary words added create any implica-

tion that the road was fenced by some person
not at the instance or request of the company
and is a sufficient allegation that it was un-
fenced. Ft. Wayne, etc., E. Co. r. Mussetter,

48 Ind. 286.

[X, H. 15, g, (iv), (a)]

68. Louisville, etc., E. Co. v. Hixon, 101

Ind. 337; Evansville, etc., R. Co. r. Tipton,

101 Ind. 197; Louibville, etc.. E. Co. f. Shank-
lin, 94 Ind. 297; Terre Haute, etc., E. Co. v.

Peun, no Ind. 284.

So under the Indiana statute which pro-

vides that the absolute liability without re-

gard to negligence " shall not apply to any
railroad securely fenced in, and such fence

properly maintained" (Indianapolis, etc., R.

Co. V. Bishop, 29 Ind. 202 ) , it is not material

that the complaint uses the words " right of

way" instead of "railroad" (Louisville, etc.,

E. Co. V. Hixon, 101 Ind. 337), or "suffi-

ciently" instead of "securely" (Evansville,

etc., E. Co. r. Tipton, 101 Ind. 197) ; and it

is sufficient if it alleges that at the point

where the animal entered the road was " not
securely fenced," omitting the word " in

"

(Terre Haute, etc., E. Co. r. Penn, 90 Ind.

284; Louisville, etc., E. Co. r. Overman, 88
Ind. 115; Detroit, etc., E. Co. v. Blodgett, Gl

Ind. 313; Toledo, etc., R. Co. r. Harris, 49

Ind. 119), or if it alleges merely that at such,

point the road "was not fenced" (Louisville,

etc., E. Co. !-. Shanklin, 94 Ind. 297; Louis-

ville, etc., E. Co. f. Harrigan, 94 Ind. 245;
Indianapolis, etc., E. Co. f. McKinney, 24
Ind. 283), or "was not fenced at all " (Louis-

ville, etc., E. Co. r. Detrick, 91 Ind. 519), or

was " not securely fenced as required by law "

(Indianapolis, etc., E. Co. v. Lyon, 48 Ind,

119; Jcffersonville, etc., E. Co. f. Chenoweth,
30 Ind. 366), or was "not securely fenced as

by law required" (Pittsburgh, etc., R. Co. v.

Brown, 44 Ind. 409) ; but it is not sufficient

merely to allege that the road was " not
fenced as required by law " ( Jcffersonville,

etc., R. Co. r. Underbill, 40 Ind. 229 ; Indian-

apolis, etc.. E. Co. V. Bishop, 29 Ind. 202
{overruling Toledo, etc., R. Co. r. Fowler, 22
Ind. 316]), or "not fenced according to law"
(Indianapolis, etc., E. Co. f. Eobinaon, 35

Ind. 380 ) , or not fenced " in manner and
form as in the statute provided " (Pittsburgh,

etc., E. Co. r. Keller, 49 Ind. 211), as such
allegations state merely a conclusion of law
(Jcffersonville, etc., E. Co. v. Underbill,

supra )

.

69. Baker v. Southern California E. Co

,

114 Cal. 501, 46 Pac. 604; Hadley r. Central
Branch Union Pac. E. Co., 22 Kan. 359.

70. See in/ro, X, H, 15, g, (ry), (d).

71. Smith 1-. Chicago, etc., E. Co., 127 Mo.
App. 160, 105 S. W. 10; Marion v. St. Louis,
etc., E. Co., 127 Mo. App. 129, 104 S. W.
1125.

72. Morrison r. Burlington, etc., R. Co.,

84 Iowa 663, 51 N. W. 75; Grand Eapids, etc.,
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complaint to set out or define what constitutes a lawful fence within the appli-

cation of the statute," or to state in what particular respect the fence in question

was unlawful.'* Where the statute expressly requires the road to be fenced at

certain designated places the complaint must show either by direct allegation or

necessary implication that the place in question was one which the statute required

to be fenced.'^ This may be done either by an affirmative allegation expressly

designating the place as one within the provisions of the statute," or by nega-
tiviag that it was at any of the places, specifying them, which are not within its

application; " but it is not sufficient if it omits the necessary affirmative allega-

tion and does not negative all of the places not included." If the statute expressly

excepts certain places the complaint must show that the place was not within

the exception,'" but the allegation need not be in express terms if this fact suffi-

E. Co. V. Southwick, 30 Mich. 444; Jenkins
V. Chicago, etc., R. Co., 32 Mo. App. 552.
Although there have been changes in the

statute during the period covered by the in-

juries complained of, the complaint -will be
sustained as good if not demurred to, al-

though containing no specific reference to the
statutes. Continental Imp. Co. v. Ives, 30
Mich. 448.

73. Marion v. St. Louis, etc., R. Co., 127
Mo. App. 129, 104 S. W. 1125.

74. Till X). St. Louis, etc., R. Co., 124 Mo.
App. 281, 101 S. W. 624.

75. Ward v. St. Louis, etc., R. Co., 91 Mo.
168, 3 S. W. 481 ; Manz ;;. St. Louis, etc., R.
Co., 87 Mo. 278 ; Morrow v. Missouri Pac. R.
Co., 82 Mo. 169; Asher v. St. Louis, etc.,

R. Co., 79 Mo. 432; Schulte v. St. Louis,
etc., E. Co., 76 Mo. 324; Bates v. St. Louis,
etc., R. Co., 74 Mo. 60; Rowland v. St.

Louis, etc., R. Co., 73 Mo. 619 ; Davis v.

Missouri, etc., R. Co., 65 Mo. 441 ; Brass-
field V. Patton, 32 Mo. App. 572.
Under the Missouri Double Damage Act

the complaint must allege or show that the
animal came upon the track where the road
passes through, along, or adjoining inclosed

or cultivated fields or uninclosed lands. Ward
V. St. Louis, etc., R. Co., 91 Mo. 168, 3 S. W.
481; Manz k. St. Louis, etc., R. Co., 87 Mo.
278; Wood v. Kansas City, etc., E. Co., 39
Mo. App. 63.

76. Ringo v. St. Louis, etc., R. Co., 91
Mo. 667, 4 S. W. 396 ; Mayfield v. St. Louis,
etc., R. Co., 91 Mo. 296, 3 S. W. 201; Tickell

V. St. Louis, etc., R. Co., 90 Mo. 296, 2 S. W.
407; Jantzen v. Wabash, etc., R. Co., 83 Mo.
171; Meyers v. Union Trust Co., 82 Mo. 237;
Briggs V. Missouri Pac. R. Co., 82 Mo. 37;
Williams v. Hannibal, etc., R. Co., 80 Mo.
597; Rozzelle v. Hannibal, etc., R. Co., 79
Mo. 349; Campbell v. Missouri Pac. R. Co.,

78 Mo. 639; Perriquez v. Missouri Pac. R.
Co., 78 Mo. 91 ; Lainiger v. Kansas City, etc.,

R. Co., 41 Mo. App. 165 ; Kinney v. Hannibal,
etc., R. Co., 27 Mo. App. 610; Borman v. Mis-
souri Pac. E. Co., 17 Mo. App. 337.

Under the Missouri Double Damage Act
it is sufficient to allege in the language of

the statute that the animal came upon the
track where the road " passes through, along,

or adjoining inclosed or cultivated fields or

unincriosed lands," which sufficiently negatives

that the place was a public crossing, depot

ground, or -within the limits of a town or

city. Eingo v. St. Louis, etc., R. Co., 91 Mo.
667, 4 S. W. 396 ; Meyers v. Union Trust Co.,

82 Mo. 237; Williams r. Hannibal, etc., R.
Co., 80 Mo. 597; Lainiger v. Kansas City,

etc., R. Co., 41 Mo. App. 165; Kinney v.

Hannibal, etc., R. Co., 27 Mo. App. 610.

77. Fraysher v. Mississippi River, etc., R.
Co., 66 Mo. App. 573; McGuire v. St. Louis,

etc., R. Co., 43 Mo. App. 354.

Under the Missouri Double Damage Act
which is construed as applying to all places

along the road except at public crossings,

depot grounds, and within the limits of in-

corporated towns and cities (Morris v. Hanni-
bal, etc., R. Co., 79 Mo. 367), it is sufficient

to allege that the place where the animal
came upon the track was not at any of these

places (McGuire v>. St. Louis, etc., R. Co., 43
Mo. App. 354).

78. Summers v. Hannibal, etc., R. Co., 29
Mo. App. 41 ; Briscoe v. Missouri Pac. R. Co.,

25 Mo. App. 468; Moreland v. Missouri Pac.

R. Co., 17 Mo. App. 77.

79. Illinois Cent. R. Co. v. Williams, 27

111. 48; Galena, etc., R. Co. v. Sumner, 24

111. 631; Ohio, etc., R. Co. v. Brown, 23 111.

94; Chicago, etc., R. Co. v. Carter, 20 111.

390; Russell v. Hannibal, etc., R. Co., 83 Mo.
507; Smith v. Missouri Pac. R. Co., 29 Mo.
App. 65.

Under the Illinois statute the complaint

must allege that the place where the animal
came upon the track was not a public cross-

ing or within the limits of a city, town, or

village (Illinois Cent. R. Co. v. Williams, 27

111. 48; Chicago, etc., R. Co. i. Carter, 20 111.

390), but it is not necessary to allege that

it was not at a private or farm crossing

(Great Western E. Co. f. Helm, 27 HI. 198,

81 Am. Dec. 220).
Under the Missouri statute which authorizes

the recovery of single damages for injuries

to animals " without any proof of negligence,"

but which provides that " this section shall

not apply to any accident occurring on any

portion of such road that may be inclosed by

a lawful fence, or in the crossing of any

public highway" (Radclifi'e u. St. Louis, etc.,

R. Go.,. 90 Mo. 127, 2 S. W. 277 ; Burton v.

Northern Pac. R. Co., 30 Mo. 372), the pro-

vision " may be inclosed " states an excep-

tion which must be negatived (Russell v.

Hannibal, etc., R. Co., 83 Mo. 507) ; and the

complaint must show both that the place

was one which the company might lawfully

[X. H, 15. g, (IV), (a)]
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ciently appears from the facts stated." If the statute does not contain any express

exception but merely makes the company liable without regard to neghgence

for all damages to stock where its road is not fenced, it is sufficient merely to

allege that the animal came upon the track where the road was not fenced and
was injured without alleging that the place was one which should have been

fenced/' and if the place was in fact one which the company could not lawfully

or properly have fenced, such as a public crossing or depot grounds, this is a matter

of defense which need not be negatived in the complaint.*^ If the statute pro-

vides that the company shall be liable for damages caused or occasioned by or

which may result from the failure to fence, the complaint must allege or show
that the injury was so caused; ^ but it is not necessary to employ the exact term

used in the statute," or that it should be in the form of an express allegation,*^ it

being sufficient if it appears by necessary or reasonable implication from the facts

stated; *° and in the absence of such a provision in the statute an allegation to

this effect is not necessary.^''

(b) Tiw£ For Construction of Fences. Where the statute aUows a certain

time after the road or a part thereof is completed or put in operation within which

the fence required may be constructed, the complaint must allege that such time

had elapsed at the time of the injury complained of,^' and such allegation must

have fenced.and also that it was not a public
crossing (Clarkson v. Wabash, etc., R. Co.,

84 Mo. 583 ; Eussell v. Hannibal, etc., R. Co.,

supra; Smith v. Missouri Pac. R. Co., 29 Mo.
App. 65).

It is only as to the place of entry that the
rule applies, and it is not necessary to allege

that the place of injury was not one of the
places not required to be fenced. Great West-
ern R. Co. V. Hanks, 36 111. 281.
A verbal inaccuracy in stating the place

excepted cannot be taken advantage of by
defendant where the pleading states the ex-

ception larger than it really is and is there-

fore to defendant's advantage. Illinois Cent.
R. Co. V. Wade, 46 111. 115.

If the action is based upon the dangerous
character of the fence and the negligence of
the company in maintaining it in that con-
dition, it is not necessary to allege that it

was the duty of the company to fence at the
place in question. Baltimore, etc., R. Co. v.

Seitzinger, 116 111. App. 55.

80. Radcliffe v. St. Louis, etc., R. Co., 90
Mo. 127, 2 S. W. 277; Meadows v. Chicago,
etc., R. Co., 82 Mo. App. 83.

81. Louisville, etc., R. Co. v. Hall, 93 Ind.
245; Terre Haute, etc., R. Co. v. Penn, 90
Ind. 284 ; Louisville, etc., R. Co. v. Kiouse, 82
Ind. 357 ; JefFersonville, etc., R. Co. v. Lyon,
72 Ind. 107 ; Ohio, etc., R. Co. v. McClure, 47
Ind. 317; Jeffersonville, etc., R. Co. v. Van-
cant, 40 Ind. 233; Jeffersonville, etc., R. Co.

V. Brevoort, 30 Ind. 324; Lake Erie, etc., R.
Co. V. Rooker, 13 Ind. App. 600, 41 N. E.

470; Chicago, etc., R. Co. v. Brannegan, 5

Ind. App. 540, 32 N. E. 790 ; Lake Erie, etc.,

R. Co. V. Fishback, 5 Ind. App. 403, 32 N. E.
346; Terre Haute, etc., R. Co. v. Schaeffer, 5
Ind. App. 86, 31 K E. 557; Louisville, etc.,

R. Co. V. Hart, 2 Ind. App. 130, 28 N. E.

218; Louisville, etc., R. Co. v. Hughes, 2

Ind. App. 68, 28 N. E. 158; Missouri Pac. E.

Co. V. Borrer, 3 Kan. App. 284, 45 Pac. 133.

83. Jeffersonville, etc., R. Co. v. Lyon, 72

Ind. 107 ; Ft. AVayne, etc., R. Co. v. Mussetter,

[X, H, 15, g, (IV), (a)]

48 Ind. 286 ; Ohio, etc., R. Co. v. McClure, 47

Ind. 317; Jeffersonville, etc., R. Co. v. Bre-

voort, 30 Ind. 324; Chicago, etc., R. Co. v.

Brannegen, 5 Ind. App. 540, 32 N. E. 790;

Louisville, etc., R. Co. v. Hart, 2 Ind. App.
130, 28 N. E. 218; Missouri Pac. R. Co. v.

Borrer, 3 Kan. App. 284, 45 Pac. 133.

83. Hudgens v. Hannibal, etc., R. Co., 79
Mo. 418 ; Dryden v. Smith, 79 Mo. 525 ; John-
son V. St. Louis, etc., R. Co., 76 Mo. 553;
Morrow v. Kansas City, etc., R. Co., 74 Mo.
82 ; Sloan v. Missouri Pac. R. Co., 74 Mo. 47

;

Rowland i\ St. Louis, etc., R. Co., 73 Mo.
619; Cunningham v. Hannibal, etc., R. Co.,

70 Mo. 202; Luckie v. Chicago, etc., R. Co.,

67 Mo. 245; Cecil v. Pacific R. Co., 47 Mo.
246; Menard v. Montana Cent. R. Co., 22
Mont. 340, 56 Pac. 592; Baltimore, etc., R.

Co. V. Wilson, 31 Ohio St. 555.

84. Williajns v. Missouri Pac. R. Co., 74
Mo. 453.

85. Bowen v. Hannibal, etc., R. Co., 75

Mo. 426.

86. Thomas v. Hannibal, etc., E. Co., 82
Mo. 538; Campbell i'. Missouri Pac. R. Co.,

78 Mo. 639 ; Perriquez v. Missouri Pac. E. Co.,

78 Mo. 91 ; Kronski v. Missouri Pac. E. Co.,

77 Mo. 362; Terry v. Missouri Pac. E. Co., 77

Mo. 254; Belcher v. Missouri Pac. E. Co., 75
Mo. 514; Eowen u. Chicago Great Western
E. Co., 82 Mo. App. 24; Jones v. St. Louis,

etc., E. Co.. 44 Mo. App. 15.

87. Eadcliffe v. St. Louis, etc., R. Co., 90
Mo. 127, 2 S. W. 277. See also Ohio, etc., R.
Co. V. Neady, 5 Ind. App. 328, 32 N. E. 213.

But see Chicago, etc., R. Co. v. King, 76 Nebr.

591, 107 K W. 981.

88. Toledo, etc., R. Co. v. Bookless, 55 111.

230; Galena, etc., R. Co. v. Sumner, 24 111.

631; Baltimore, etc., R. Co. v. Wilson, 31

Ohio St. 555. But see Pittsburgh, etc., R. Co.

V. Newsom. 35 Ind. App. 299, 74 N. E. 21.

A complaint is sufficient which follows

substantially the language of the statute and
alleges that " more than six months after

said railroad was in use, to wit " upon a
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be made with express reference to the place where the animal came upon the

track.
^'

(c) Contracts Relating to Fencing. Where plaintiff reUes upon a failure of

the railroad company to fence its tracks according to contract that fact should

be alleged in the complaint,"" but it is not necessary that the contract or a copy
thereof should be filed with the pleading; '' nor since the breaches of the contract

may be several and continuiag is it necessary that the complaint should state

when the contract was first broken,'^ or in an action for failure on the part of a

railroad company to maintain fences already constructed by its predecessor under

a written contract to construct and maintain them, that the complaint should

allege that defendant had knowledge of such contract. °^ Where the statute

relieves the railroad company from habUity where the landowner has agreed to

maintain the fence or received pay for so doing when the right of way was acquired,

it is not necessary to negative this exception if it is not contained in the enacting

clause of the statute.'*

(d) Place of Entry Upon Track. Since in actions based upon the failure of

a railroad company to fence its tracks it is the place where the animal came upon
the track and not the place of injury which determines the habihty,"^ it is not

necessary that the complaint should allege that the track was not fenced at the

place where the animal was injured, "" but it is necessary that it should be alleged

that it was not fenced at the place where the animal came upon it,"' and it is not

sufficient merely to allege that it was not fenced at the place of injury; "* and if

specified date " the said defendant neglected

to erect," etc. Great Western R. Co. v.

Hanks, 36 111. 281.

89. Toledo, etc., E. Co. v. Darst, 51 111.

365.

90. Gulf, etc., R. Co. v. Washington, 49
Fed. 347, 1 C. C. A. 286.

91. Toledo, etc., R. Co. v. Fenstemaker, 3

Ind. App. 151, 29 N. E. 440. See also In-

dianapolis Northern Traction Co. v. Har-
baugh, 38 Ind. App. 115, 78 N. E. 80.

9'2. Evans v. Southern R. Co., 133 Ala.

482, 32 So. 138.

93. Toledo, etc., E. Co. v. Fenstemaker, 3

Ind. App. 151, 29 N. E. 140.

94. Toledo, etc., R. Co. v. Lavery, 71 111.

522; Great Western R. Co. v. Hanks, 36 111.

281 [disapproving Great Western R. Co. v.

Bacon, 30 111. 347, 83 Am. Dec. 199].

95. Toledo, etc., R. Co. v. Darst, 51 111..

365; Louisville, etc., R. Co. v. Quade, 91 Ind.

295; Nance v. St. Louis, etc., R. Co., 79 Mo.
196; Wilson v. Wabash, etc., R. Co., 18 Mo.
App. 258.

96. Wabash R. Co. v. Forshee, 77 Ind. 158.

97. Toledo, etc., R. Co. v. Darst, 51 111.

365; Louisville, etc., R. Co. v. Quade, 91 Ind.

295; Bellefontaine R. Co. v. Suman, 29 Ind.

40; Ward v. St. Louis, etc., R. Co., 91 Mo.
168, 3 S. W. 481 ; Manz v. St. Louis, etc., R.

Co., 87 Mo. 278; Nance v. St. Louis, etc., R.
Co., 79 Mo. 196; Brassfield v. Patton, 32 Mo.
App. 572; Wilson v. Wabash, etc., R. Co., 18

Mo. App. 258.

It need not be alleged directly if the fact

appears by necessary inference from the other

allegations. Briscoe v. Missouri Pac. R. Co.,

25 Mo. App. 468. See also Moore v. Wabash,
etc., R. Co., Rl Mo. 499.

It is a sufficient equivalent to a direct al-

legation that the animal came upon the

track at the point where it was not fenced to

[80]

allege that at a certain place defendant
" neglected and failed to maintain a fence

and cattle guard " and that defendant's ani-

mal " then and there, by reason of the failure

of said defendant to fence," etc., went upon
the road and was injured (Wabash R. Co. v.

Ferris, 6 Ind. App. 30, 32 N. E. 112) ; or to

allege that the damages were " occasioned
solely on account of the defendant's failure

to maintain fences," as such allegation ex-

cludes every other implication than that the

animal got on the track where it was not
fenced (Fields v. Wabash, etc., R. Co., 80
Mo. 203).

98. Toledo, etc., R. Co. v. Darst, 51 111.

365; Louisville, etc., R. Co. v. Quade, 91 Ind.

295; Ward v. St. Louis, etc., R. Co., 91 Mo.
168, 3 S. W. 481; Nance v. St. Louis, etc., R.

Co., 79 Mo. 196; Wilson v. Wabash, etc., R.

Co., 18 Mo. App. 258. But see Jeffersonville,

etc., R. Co. V. Chenoweth, 30 Ind. 366.

In Indiana it has been held that if the

action is before a justice a complaint is suffi-

cient which alleges merely that the track

was not fenced at the place of injury without

an allegation that it was not fenced where
the animal came upon it (Louisville, etc., R.

Co. V. Argenbright, 98 Ind. 254 ; Indianapolis,

etc., R. Co. V. Sims, 92 Ind. 496 ; Toledo, etc.,

R. Co. V. Stevens, 63 Ind. 337; Ohio, etc., R.

Co. V. Miller, 46 Ind. 215; Indianapolis, etc..

R. Co. V. Adkins, 23 Ind. 340); but in a

recent ease which sustains this rule on the

ground of former decisions the court directly

admitted that the rule was well settled to

the contrary as to actions in the circuit

court and that it could see no reason why
such allegation was not necessary in order

to state a cause of action under the same
statute in an action before a justice (Indian-

apolis, etc., R. Co. V. Sims, supra).

Under the Oregon statute it seems that it

[X, H, 15, g, (IV), (d)]
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the statute expressly requires the fence at certain points or expressly excepts

certain places the place of entry must be so designated as to bring it within the

application of the statute.'"

(e) Defects in Fences and Cattle-Chiards. In an action for injuries due to

defects in fences and cattle-guards a complaint is sufficient which alleges that

the injury was due to a failure to maintain a good and sufficient fence/ without

any more specific reference to the particular defect,^ or where the circumstances

alleged are equivalent to an averment that the railroad fence was not properly

maintained/ and that the injury complained of was occasioned thereby.* The
complaint need not allege that plaintiff had not agreed to maintain the fence or

received pay for so doing/ or that the defect had been permitted to exist for an

unnecessary length of time; ° but where a railroad company is only required to

put in cattle-guards at particular places, a complaint based upon a failure to

keep a cattle-guard in repair must allege that it was one which it was the duty

of defendant to maintain/ or was located at one of the places where the statute

required it to be maintained.^
(v) Negativing Contributory Negligence. In most jurisdictions it

is not necessary for the complaint to negative contributory neghgence on the part

of plaintiff; ' but in some it has been held necessary to do so in a common-law
action/" although not necessary where the action is based upon the statutory

liabUity for failure on the part of the railroad company to fence its tracks/' or

where it is alleged that the injury was wilfuUy infficted.^

(vi) Wilful or Intentional Injury. A complaint states a good cause

of action if the facts alleged show that the injury was purposely and intentionally

is sufficient to allege that plaintiff's animal
was killed or injured by a moving train upon
defendant's unfenced railroad track, without
alleging that it was not fenced at the point
where the animal came upon it. Eaton c.

Oregon E., etc., Co., 19 Oreg. 371, 24 Pac.
413.

99. See supra, X, H, 15, g, (iv), (a).

1. JlcCoy V. Southern Pac. Co., (Cal. 1891)

26 Pac. 629; Busby v. St. Louis, etc., R. Co.,

81 JIo. 43; Chubbuck v. Hannibal, etc., E.
Co., 77 Mo. 591.

An allegation that the road was not " se-

curely fenced " is equivalent to an allega-

tion that it was not inclosed by a good and
lawful fence as required by statute. Missouri
Pac. E. Co. V. Morrow, 36 Kan. 495, 13 Pac.

789.

2. McCoy V. Southern Pac. Co., (Cal. 1891)
26 Pac. 629. Compare Smead v. Lake Shore,
etc., R. Co., 58 Mich. 200, 24 N. W. 761.

3. Indianapolis, etc., R. Co. v. Truitt, 24
Ind. 162; Downs v. Central Vermont R. Co.,

14 N. Y. Suppl. 573.

The complaint need not allege in positive

form that defendant did not repair its fence,

it being sufficient to allege that by reason of
defendant's neglect to repair its fence plain-

tiff's animals came upon the track and were
injured. Downs v. Central Vermont 2. Co.,

14 N. Y. Suppl. 573.

4. Marrett v. Hannibal, etc., R. Co., 84
Mo. 413; Edwards v. Kansas City, etc., R.
Co., 74 Mo. 117.

Where the complaint alleges that the ani-

mal escaped through a defective gate upon
the railroad track and that the gate was neg-
ligently and improperly constructed, it suffi-

ciently shows that the animal was at large

[X, H, 15, S, (IV), (D)]

and was injured through want of a sufficient

fence. Morrison v. Burlington, etc., E. Co.,

84 Iowa 663. 51 N. W. 75.

5. Toledo, etc., E. Co. v. Lavery, 71 111. •

522.

6. Chubbuck v. Hannibal, etc., R. Co., 77
Mo. 591.

7. Southern R. Co. v. Harrell, 104 Ga. 602,

30 S. E. 821.

8. Gibson i'. Louisville, etc., R. Co., 106
S. W. 838, 32 Ky. L. Eep. 769.

9. Smith V. Eastern E. Co., 35 N. H. 356.

See also, generally. Negligence, 29 Cyc. 575.

10. Jeffersonville, etc., E. Co. v. Lyon, 72
Ind. 107 ; Jeffersonville, etc., E. Co. v. Under-
bill, 40 Ind. 229; Indianapolis, etc., E. Co. v.

Robinson, 35 Ind. 380; Toledo, etc., E. Co. v.

Bevin, 26 Ind. 443; Cincinnati, etc., E. Co.

r. Stanley, 4 Ind. App. 364, 30 N. E. 1103.

See also, generally. Negligence, 29 Cyc 576.

Excuse for animal being at large.— Where
the common-law rule in regard to animals
running at large is in force a complaint is

bad which does not aver any excuse for not
confining the animal injured to plaintiff's

own land. Campbell i;. Indianapolis, etc.,

Traction Co., 39 Ind. App. 66, 79 N. E. 223.

The fact that the action originated before

a justice of the peace does not affect this

rule, and while great liberality will be in-

dulged in support of such complaints, there

must at least be facts pleaded from which an
inference may be drawn that plaintiff was
free from fault. Cincinnati, etc., E. Co. r.

Stanley, (Ind. App. 1891) 27 N. E. 316.
11. See Jeffersonville, etc., R. Co. v. Under-

bill, 40 Ind. 229.

12. Chicago, etc., E. Co. f. Nash, 1 Ind.
App. 298, 27 N. E. 564.
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inflicted," or if it alleges without setting out the facts connected with the injury

that the injurious act was purposely done with intent to inflict the injury com-
plained of," and the term "wilful" is sufficient to characterize the act in connec-
tion with which it is used as intentionally and tortiously done.'' Where the

complaint is based upon a violation of the statutory duty to fence, and the only
allegations of neghgence and wilfulness relate to the question of fencmg and not
to the management of the train, they may be disregarded as surplusage.''

(vii) Acts or Omissions of Agents or Employees. To render a rail-

road company liable for injuries to animals done by an employee the complaint
must allege that such employee was acting in the line of his employment or under
the direction of the company."

(viii) Answer}^ The answer in an action for injuries to animals must be
framed with such clearness and certainty as to show whether defendant intends

to deny the complaint or to confess and avoid it.'" An answer to traverse the
allegations of the complaint must do so expressly and not argumentatively or by
implication,^" and a plea of avoidance must allege facts and not merely matters

of evidence;^' and where the complaint in separate paragraphs alleges different

grounds of Hability, an answer which assumes to answer the entire complaint is

bad if it contains nothing which would constitute a defense to one of the grounds
of liability charged.^^ An answer alleging that plaintiff was a servant of defendant

whose duty it was to keep animals off the track must allege that such duty applied

to the place where the animal in question came upon it;^^ if it alleges that the injury

was due to the gross neghgence of plaintiff himself it must state in what such
gross neghgence consisted;^* and if it alleges that plaintiff neghgently turned his

animal out in the vicinity of a station, it must further allege that the animal went
upon the track at such place where it was not the duty of the company to fence; ^^

but where defendant denies plaintiff 's allegation of neghgence and sets up a counter-

claim for injury to the train it is not necessary affirmatively to allege that defendant

was free from all fault or neghgence.^"

(ix) Amendment of Pleadings.^'' The complaint in an action for injuries

13. Indiana, etc., R. Co. v. Overton, 117 was wrongful and that defendant's servants

Ind. 253, 20 N. E. 147, holding, however, " acted in the line of their duty . . . and
that while the comnlaint is good on de- under the directions and instructions of de-

murrer, if it is based upon the theory of in- feudant," it states a good cause of action

tentional injury plaintiff cannot, without against the company. Banister v. Pennsyl-
other pleadings, recover on the ground of vania Co., 98 Ind. 220.
negligence. 18. See, generally. Pleading, 31 Cyc. 126.

14. Louisville, etc., R. Co. v. Hart, 2 Ind. 19. JeflFersouville, etc., R. Co. v. Dunlap,
App. 130, 28 N. E. 218. 29 Ind. 426.

15. Chicago, etc., R. Co. v. Nash, 1 Ind. 20. McDowell v. Great Western R. Co., 5
App. 298, 27 N. E. 564, (1890) 24 N. E. 884, U. C. C. P. 130.

holding that a complaint is sufficient which 21. Pennsylvania Co. v. Zwick, 1 Ind. App.
alleges that the injury was done "wilfully 280, 27 N. E. 508, holding that an answer
and willingly" without an express allegation purporting to show that defendant could not
that it was intentional or wrongful. lawfully or properly have fenced its tracks

16. Cleveland, etc., R. Co. v. De Bolt, 10 at the place in question must allege this fact

Ind. App. 174, 37 N. E. 737. and not merely set out the facts showing the

17. Cleveland, etc., R. Co. v. Wasson, 33 situation of such place from which this fact

Ind. App. 316, 66 N. E. 1020, 70 N. E. 821; might be inferred.

Wabash R. Co. v. Linton, 26 Ind. App. 596, 22. Louisville, etc., R. Co. v. Hart, 2 Ind.

60 N. E. 313. App. 130, 28 N. E. 218.

In an action against a railroad company 23. Louisville, etc., R. Co. v. Skelton, 94
and a person named as an officer thereof the Ind. 222.

complaint does not state any cause of action 24. Jeflfersonville, etc., E. Co. «. Dunlap,
as against tte latter where it fails to state 29 Ind. 426.

what office he holds or to allege that he was 25. Louisville, etc., R. Co. v. Skelton, 94
in command of the train or present at the Ind. 222.

time of the injury complained of. Young 26. Central Branch Union Pac. R. Co. v.

V. Vanmeter, 33 S. W. 941, 17 Ky. L. Rep. Walters, 24 Kan. 504.

1144. 27. See, generally, Pleadijtg, 31 Cyc.

But if the complaint alleges that the act 359.

[X, H, 15, g, (IX)]
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to animals, if defective, may be amended if the amendment does not change or
introduce a different cause of action/* and is no more than a particularization of

the more general allegations of the original statement;^' and where the action is

originally brought before a justice such amendment may be made on appeal in

the circuit court;*' but the complaint cannot be so amended as to change the cause
of action.^i The Missouri statute now expressly allows the complaint to be amended
in the circuit court on appeal,^^ but provides that no new item or cause of action
not embraced or intended to be included in the original statement shall be added
by the amendment.^'

h. Issues, Proof, and Variance— (i) Issues Raised and Matters
Determinable. Only such matters may be adjudicated or made a basis of

recovery as are put in issue by the pleadings/* and while an immaterial variance
between the allegations and the proof may be disregarded/" plaintiff cannot state

a particular cause of action and recover upon an entirely different ground of

liability,^" or set out particular acts of negligence and recover upon proof of negli-

gence m other respects than those alleged/' So where the complaint charges
only a wilful and intentional injury plaintiff cannot, without further pleadings,

recover on the groimd of negligence; ^* and if the complaint alleges only a failure

to fence plaintiff cannot recover on the ground of negHgence in the operation of

the train,^^ or in the manner of constructing a bridge or trestle on which an animal
is injured,*" or on the ground of negligence in allowing a gate in the fence to be
open;" or if it alleges only a failure to construct cattle-guards he cannot recover

on the groimd of a failure to fence; ^ but where the statute requires the main-
tenance of both fences and cattle-guards a complaint alleging a failure as to both
states but a single cause of action, and proof of either with proof of the other

28. Western K. Co. v. Sistrunk, 85 Ala.
352, 5 So. 79 (holding that it may be
amended to allege that the railroad company
is a body corporate) ; Simpson v. Memphis,
etc., R. Co., 60 Ala. 85 (holding that it may
be amended by adding an allegation of negli-

gence) ; Louisville, etc., R. Co. v, Beauchamp,
108 Ky. 47, 55 S. W. 716, 21 Ky. L. Rep.
1476 (holding that it may be amended by
alleging additional acts of negligence con-
nected with the injury complained of).
Under the Kentucky statute which provides

that plaintiff may recover the full value of
an animal killed by the negligence of defend-
ant or half the value of any animal killed

where the track adjoins lands of the owner
thereof who has not received from the rail-

road company compensation for fencing such
land, both remedies being provided by the
same section of the statute, plaintiff may
amend by alleging that he had not received
compensation for fencing without being re-

quired to elect. Louisville, etc., R. Co. v.

Kice, 109 Ky. 786, 60 S. W. 705, 22 Ky. L.
Rep. 1462.

29. Peery v. Quincy, etc., R. Co., 122 Mo.
App. 177, 99 S. W. 1-4.

30. Rowland v. St. Louis, etc., R. Co., 73
Mo. 619.

31. Hansberger v. Pacific E. Co., 43 Mo.
196.

32. Minter v. Hannibal, etc., R. Co., 82
Mo. 128; Mitchell v. Missouri Pac. E. Co., 82
Mo. 106 ; King v. Chicago, etc., R. Co., 79 Mo.
328.

33. Gregory v. Wabash, etc., R. Co., 20
Mo. App. 448, holding that a common-law
action for negligence cannot be changed by

[X, H. 15, g, (IX)]

a,mendment into a statutory action for double

34. Illinois Cent. R. Co. v. McKee, 43 111.

119; Asbach v. Chicago, etc., R. Co., 74 Iowa
248, 37 N. W. 182; Chicago, etc., R. Co. V.

Wheeler, 70 Kan. 755, 79 Pac. 673.
35. See infra, X, H, 15, h, (rv).

36. Illinois Cent. R. Co. v. McKee, 43 111.

119.

37. Mobile, etc., R. Co. v. Ladd, 92 Ala.

287, 9 So. 169; Chicago, etc., R. Co. v.

Wheeler, 70 Kan. 755, 79 Pac. 673; Wallace
V. San Antonio, etc., R. Co., (Tex. Civ. App.
1897) 42 S. W. 865; Hawker v. Baltimore,
etc., R. Co., 15 W. Va. 628, 36 Am. Rep.
825.

38. Indiana, etc., R. Co. t>. Overton, 117
Ind. 253, 20 N. E. 147.

39. Ohio, etc., R. Co. v. Brown, 23 111. 94;
Sullivan v. Hannibal, etc., R. Co., 72 Mo.
195; Edwards v. Hannibal, etc., R. Co., 66
Mo. 567; Crutehfield v. St. Louis, etc., R.
Co., 64 Mo. 255; Cary v. St. Louis, etc., E.
Co., 60 Mo. 209.

40. Ashbach v. Chicago, etc., E. Co., 74
Iowa 248, 37 N. W. 182.

41. Illinois Cent. R. Co. c. McKee, 43 111.

119; Stonebraker v. Chicago, etc., R. Co., 110
Mo. App. 497, 85 S. W. 631. But see Litton
V. Chicago, etc., R. Co., Ill Mo. App. 140, 85
S. W. 978, holding that where the evidence
as to a gate being left open is admitted with-
out objection and the question is treated by
both parties as an essential issue under the
pleadings, plaintiff may recover on that
ground.

42. Parker v. Rensselaer, etc., E. Co., 16
Barb. (N. Y.) 315.
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necessary allegations will entitle plaintiff to recover.*^ Where there are two
fencing statutes, one expressly requiring fencing at certain places and allowing
double damages, and the other merely making the company liable for actual

_

damages without proof of negUgence where its track is not fenced, if the action

'

is based upon the former statute and the place unfenced is not within the appli-

cation of that statute, there can be no recovery under the latter; " but if it does
not clearly appear that the action is based upon the former statute the mere fact

that the complaint prays for double damages will not prevent the recovery of

actual damages if it states a good cause of action under the latter statute," or at

comnion law.*° Plaintiff is, however, entitled to go to the jury upon every fact

of negUgenee alleged in his complaint and denied by the answer in so far at least

as evidence has been produced tending to sustain them.*'

(ii) Evidence Admissible Under Pleadings— (a) In General. As in

other actions the evidence must correspond with the allegations and be restricted

to the issues.*^ If, as it is permissible to do,*° negUgence is alleged in general

terms without specifying the particular acts constituting such negligence, evidence
is admissible of any act or omission which tends to support the pleading,^" or of

any degree of neghgence necessary to entitle plaintiff to recover,^' and if the action

is at common law and not based upon the statute evidence is admissible of statu-

tory negligence,^ such as a failure to give crossing signals,^' or running at a pro-

hibited rate of speed," and if it merely alleges a negligent killing or injury and
the form of allegation is not objected to, the evidence is not limited to negligence

in the operation of the train,^^ but plaintiff may show neghgence on the part of

the company consisting in the obstruction of a crossing,^" or failure to fence its

tracks.'^ If, however, plaintiff voluntarily limits his allegation of negligence to

specific acts, evidence of negligence in other respects than those alleged is not
admissible.^' So if the complaint charges a failure to fence evidence is not admis-

43. Duncan v. St. Louis, etc., R. Co., 91
Mo. 67, 3 S. W. 835; Woods v. Missouri, etc.,

R. Co., 51 Mo. App. 500.
44. Edwards v. Hannibal, etc., R. Co., 66

Mo. 567.

In Missouri if an animal is killed in a town
or city at a place where the company has not
but might lawfully have fenced, plaintiff can-

not sue under section 43 of the railroad law
but must bring his action either under sec-

tion 5 of the damage act or at common
law. Elliott V. Hannibal, etc., R. Co., 63

Mo. 683.

45. Scott V. St. Louis, etc., R. Co., 75 Mo.
136; Geiser v. St. Louis, etc., R. Co., 61 Mo.
App. 459.

46. Scott V. St. Louis, etc., R. Co., 75 Mo.
136.

47. Kinyon v. Chicago, etc., R. Co., 118

Iowa 349, 92 N. W. 40, 96 Am. St. Rep. 382.

48. Arkansas.— St. Louis, etc., R. Co. v.

Kimmons, 61 Ark. 200, 32 S. W. 505.

Idaho.— Haner v. Northern Pac. R. Co., 7

Ida. 305, 62 Pac. 1028.
Illinois.— Illinois Cent. R. Co. v. McKee,

43 111. 119.

Indiana.— Toledo, etc., R. Co. v. Reed, 23

Ind. 101.

Missouri.— Collins v. Atlantic, etc., R. Co.,

65 Mo. 230; Milburn v. Hannibal, etc., R.

Co., 21 Mo. App. 426.
Washington.— Dickey v. Northern Pac. R.

Co., 19 Wash. 350, 53 Pac. 347.

See 41 Cent. Dig. tit. " Railroads," § 1570.

49. See supra, X, H, 15, g, (i).

50. Braxton v. Hannibal, etc., R. Co., 77

Mo. 455; Mack v. St. Louis, etc., R. Co., 77
Mo. 232; Omaha, etc., R. Co. v. Wright,
49 Nebr. 456, 68 N. W. 618 ^disapproving

47 Nebr. 886, 66 N. W. 842].
51. Roekford, etc., R. Co. v. Phillips, 66

111. 548, holding that where plaintiff has
merely alleged negligence and there is proof

of contributory negligence he may introduce

evidence of gross negligence on the part of

defendant and recover under his complaint.

52. Barr v. Hannibal, etc., R. Co., 30 Mo.
App. 248.

53. Braxton v. Hannibal, etc., R. Co., 77
Mo. 455; Goodwin v. Chicago, etc., R. Co., 75

Mo. 73; Barr v. Hannibal, etc., R. Co., 30
Mo. App. 248.

54. Robertson v. Wabash, etc., R. Co., 84

Mo. 119; Riley v. Wabash, etc., R. Co., 18

Mo. App. 385.

55. Mack v. St. Louis, etc., R. Co., 77 Mo.
232.

56. Mack v. St. Louis, etc., R. Co., 77 Mo.
232.

57. Minter v. Hannibal, etc., R. Co., 82

Mo. 128 ; Calvert v. Hannibal, etc., R. Co., 38

Mo. 467.

58. Chicago, etc., R. Co. v. Wheeler, 70

Kan. 755, 79 Pac. 673 ; Braxton v. Hannibal,

etc., R. Co., 77 Mo. 455; Ravenscraft v. Mis-

souri Pac. R. Co., 27 Mo. App. 617.

In an action based upon a failure to give

signals at crossings evidence is not admis-

sible of negligence in leaving substances on

the track calculated to attract animals.

Braxton v. Hannibal, etc., R. Co., 77 Mo.
455.

[X, H, 15, h, (ii), (a)]
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sible of negligence in the operation of the train/*" or a defective condition of a
crossing/" or a failure to give crossing signals as required by statute; " nor if it

charges a failure to keep the fences in repair is evidence admissible of negligence
' in leaving open a gate."^ Under a general allegation of negligence in the opera-
tion of the train not specifying the particular acts constituting such negligence

plaintiff may introduce evidence of any neghgence connected with the operation
of the train,^ and evidence is admissible of neghgence in faiUng to keep a proper
lookout for stock/^ or of failure to use due care to avoid the injury after they
were discovered/^ or of neghgence consisting in a failure to give signals at crossings

as required by law/' or operating the train at a prohibited rate of speed/' or

without ringing a bell while running through city limits as required by an ordi-

nance/* provided the action is at common law and not based specifically upon
the statute or ordinance prescribing the regulation; °" but under such allegation

the evidence must be confined to acts connected with the operation of the train/"

and evidence is not admissible of a failure to fence/^ or of a defective condition

of a crossing/^ or of the equipment of the train/^ or failure to post notices of the
injury as required by law/^ or that a gate in the fence was left open/^ or that the
company had allowed the view of the track to become obstructed by bushes growing
on the right of way/° or allowed substances calculated to attract animals to remain
upon the track." An allegation that plaintiff's animal was killed by collision

The phrase " as hereinafter more specific-

ally mentioned and described" following a
general allegation of negligence in the opera-
tion of the train limits the evidence to the

specific matters thereinafter set out. Chi-

cago, etc., R. Co. V. Wheeler, 70 Kan. 755,

79 Pac. 673.
But if the complaint alleges that defendant

was " otherwise " negligent, stating that the
injury was caused by certain specific acts of

negligence on the part of defendant, and by
" otherwise negligently and carelessly operat-

ing its locomotive and cars," evidence is ad-

missible of other acts of negligence than those
specifically alleged. Edwards v. Chicago, etc.,

R. Co., 76 Mo. 399.

59. Collins v. Atlantic, etc., R. Co., 65 Mo.
230; Gary v. St. Louis, etc., R. Co., 60 Mo.
209.

60. Davidson !'. Central Iowa R. Co., 75
Iowa 22, 39 N. W. 163.

61. Collins V. Atlantic, etc., R. Co., 65
Mo. 230.

62. Illinois Cent. R. Co. v. McKee, 43 111.

119; Megrue v. Lennox, 59 Ohio St. 479, 52
N. E. 1022.

63. Omaha, etc., R. Co. v. Wright, 49 Nebr.
456, 68 N. W. 618 [disap-promng holding on
former hearing in 47 Nebr. 886, 66 N. W.
842].

64. Omaha, etc., R. Co. v. Wright, 49 Nebr.
456, 68 N. W. 618 \_3Xsa'p'promng holding on
former hearing in 47 Nebr. 886, 66 N. W.
842].

65. Galveston, etc., R. Co. u. Dyer, (Tex.

Civ. App. 1896) 38 S. W. 218.

66. Mapes v. Chicago, etc., R. Co., 76 Mo.
367 IdistinguisMng Collins v. Atlantic, etc.,

R. Co., 65 Mo. 230] ; Schneider v. Missouri
Pac. R. Co., 75 Mo. 295; Goodwin v. Chicago,
etc., R. Co., 75 Mo. 73; Barr v. Hannibal,
ete., R. Co., 30 Mo. App. 248. But see Haner
V. Northern Pac. R. Co., 7 Ida. 305, 62 Pac.

1028; Meyer v. Atlantic, etc., R. Co., 64 Mo.
642.

[X, H, 15, h, (n), (A)]

67. Robertson i\ Wabash, etc., R. Co., 84
Mo. 119; Windsor V. Hannibal, etc., R. Co.,

45 Mo. App. 123; Judd v. Wabash, etc., R.
Co., 23 Mo. App. 56; Nutter v. Chicago, etc.,

R. Co., 22 Mo. App. 328; Borneman v. Chi-
cago, etc., R. Co., 19 S. D. 459, 104 N. W.
208.

68. Borneman v. Chicago, etc., E. Co., 19
S. D. 459, 104 N. W. 208.

69. See Robertson v. Wabash, etc., R. Co.,

84 Mo. 119; Goodwin v. Chicago, etc., R. Co.,

75 Mo. 73; Judd v. Wabash, etc., R. Co., 23
Mo. App. 56.

70. Jehant v. Central Pac. R. Co., 74 Cal.

9, 15 Pac. 362.

71. Haner v. Northern Pac. R. Co., 7 Ida.
305, 62 Pac. 1028; Toledo, etc., R. Co. v.

Reed, 23 Ind. 101; Dickey v. Northern Pae.
R. Co., 19 Wash. 350, 53 Pac. 327.

In Missouri it has been held that under a
general allegation of negligence not specify-
ing its character, evidence is admissible of a
failure to fence (Minter v. Hannibal, etc., R.
Co., 82 JIo. 128; Calvert r. Hannibal, etc., R.
Co., 38 Mo. 467 ) ; and on the authority of
these decisions it has been held in later cases
that evidence of a failure to fence is ad-
missible where the complaint alleges gener-
ally negligence in the operation of the train,
although in each case a doubt was expressed
as to the correctness of the holding under
this form of allegation (Hurley v. Missouri
Pac. R. Co., 57 Mo. App. 675; Boone v. Wa-
bash, etc., R. Co., 20 Mo. App. 232).

72. Davidson v. Central Iowa R. Co. 75
Iowa 22, 39 N. W. 163.

'

73. Western R. Co. v. Stone, 145 Ala. 663,
39 So. 723.

74. St. Louis, etc., R. Co. v. Kimmons, 61
Ark. 200, 32 S. W. 505.

75. Jahant v. Central Pac. R. Co., 74 CaL
9, 15 Pac. 362.

76. Choate v. Southern R. Co., 119 Ala.
611, 24 So. 373.

77. Ravenseroft v. Missouri Pao. R, Go-
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with defendant's train is sufSciently broad to admit evidence that it was so injured

by the collision as to necessitate its being killed; " but since where animals are

killed at different times the causes of action are separate and distinct, if the com-
plaint charges only one occurrence evidence is not admissible of injuries to animals

at a time different from that alleged in the complaint." An allegation that

plaintiff sustained damages in a specific sum is tantamount to an allegation of

value, and in the absence of demurrer is sufficient to permit evidence of the market
value of the animals killed.*"

(b) Under General Denial or General Issue. In a common-law action on
the case defendant imder a plea of the general issue may not only put plaintiff

upon proof of the whole charge contained in the complaint but may give in evi-

dence any justification or excuse.*' In a statutory action based upon a failure

to fence defendant may show under a general denial that at the point where the

animal came upon the track it could not lawfully have maintained a fence, '^ but
the general denial only puts in issue defendant's right to fence at the place in

question,'^ and unless such affirmative defense is specially pleaded defendant

cannot show a Umitation or release of Hability growing out of a provision of its

charter," or conduct on the part of plaintiff amounting to an estoppel.*^ Con-
tributory negUgence on the part of plaintiff to be available as a defense must be

specially pleaded,** unless the complaint alleges that plaintiff was without fault

or neghgence.*'

(hi) Matters to Be Proved Under Pleadings. To enable plaintiff

to recover he must prove each and every allegation of the complaint which is not
admitted and which is necessary to establish the cause of action alleged,** but not

an allegation which is mere surplusage and not essential to make out his case.*''

In a common-law action the allegation of negligence is material and must be

proved."" In an action imder the statute plaintiff must prove the allegation

that the road was not fenced,"' and such other allegations as are necessary to

bring the case within the provisions oif the particular statute sued on,"^ such

as that the place was one which the statute required to be fenced,"* or was not one

27 Mo. App. 617 ; Milburn v. Hannibal, etc., 83. Kingsbury v. Chicago, etc., E. Co., 104

R. Co., 21 Mo. App. 426. Iowa 63, 73 N. W. 477.

78. Shepard v. Kansas City, etc., E. Co.. 84. Kirby v. Wabash R. Co., 85 Mo. App.
65 Mo. App. 353. 345.

79. Indianapolis, etc., R. Co. v. Sims, 92 85. Kingsbury v. Chicago, etc., E. Co., 104

Ind. 496. Iowa 63, 73 N. W. 477.
80. Ft. Worth v. Hickox, (Tex. Civ. App. 86. St. Louis, etc., E. Co. v. Philpot, 72

1907) 103 S. W. 202. ' Ark. 23, 77 S. W. 901.

81. Cincinnati, etc., E. Co. v. Goodson, 101 87. Long v. Southern E. Co., 50 S. C. 49,

111. App. 123, holding that where plaintiff 27 S. E. 531.

alleged that a certain road was owned and 88. Ohio, etc., E. Co. v. Brown, 23 111. 94.

operated by defendant and the general issue An allegation as to the place of injury if

was pleaded, defendant should be allowed to not material as affecting plaintiff's cause of

show that it was not operating the road in action, but only with respect to locating

question. where the injury occurred, need not be proved

Unauthorized act of employee.— Under the strictly as alleged. Western R. Co. v. Mc-

general issue evidence is admissible that the Pherson, 146 Ala. 427, 40 So. 934.

locomotive causing the damage was at the 89. Eadcliffe v. St. Louis, etc., E. Co., 90

time of the injury being operated by a serv- Mo. 127, 2 S. W. 277.

ant of the company without authority and 90. Terre Haute, etc., E. Co. v. Augustus,

outside of the scope of his employment. 21 111. 186 ; Calvert v. Hannibal, etc., R. Co.,

Cousins V. Hannibal, etc., R. Co., 66 Mo. 572. 34 Mo. 242.

82. Jeffersonville, etc., R. Co. v. Lyon, 55 91. Pittsburgh, etc., R. Co. v. Hackney, 53

Ind. 477. Ind. 488; Indianapolis, etc., R. Co. v. Whar-

But if a tender of damages is pleaded as a ton, 13 Ind. 509.

distinct defense to the liability for double 92. Ohio, etc., R. Co. v. Brown, 23 HI.

damages it admits that the company ought to 94

have fenced, although a general denial in an Material allegations m actions based on

other count covers such issue and the statute failure to fence see supra, X, H, 15, g, (rv).

allows inconsistent defenses. Taylor v. Chi- 93. Cary v. St. Louis, etc., R. Co., 60 Mo.

cago, etc., R. Co., 70 Iowa 753, 40 N. W. 84. 209.

[X, H, 15, h, (m)]
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of the places excepted,'* that the time allowed by statute for the construction of

the fences had elapsed/^ and that the failure to fence occasioned the injury com-
plained of; '° but in an action under the statute an allegation of negligence is

unnecessary and if made need not be proved.
*''

(iv) Yauiance Between Allegations and Proof. As ia other actions

the allegations and proof must correspond/^ and any material variance is fatal

to a recovery; *' but a variance as to matters not materially affecting the cause

of action and by which defendant has not been misled to his prejudice may be
disregarded as immaterial/ or in such cases the complaint may be amended

94. Ohio, etc., R. Co. v. Brown, 23 111. 94.

95. Cliicago, etc., E. Co. v. Taylor, 40 111.

280; Ohio, etc., R. Co. v. Brown, 23 111. 94.
But where the statute merely allows the

landowner to construct the fences if not con-
structed by the railroad company within a
certain time after the completion of the road,
it does not afCeet the liability of the company
for failure sooner to construct them and it is

not necessary for plaintiff to show that such
time had elapsed at the time of the injury.
Blewett V. Wyandotte, etc., R. Co., 72 Mo.
583.

96. Schmitt v. Chicago, etc., R. Co., 99
Iowa 425, 68 N. W. 715; Montgomery v.

Wabash, etc., R. Co., 90 Mo. 446, 2 S. W.
409.

97. Radcliffe v. St. Louis, etc., R. Co., 90
Mo. 127, 2 S. W. 277.

98. Ohio, etc., R. Co. v. Brown, 23 111. 94;
Central Military Tract R. Co. v. Roekafellow,
17 111. 541 ; Hawker v. Baltimore, etc., R. Co.,

15 W. Va. 628, 36 Am. Rep. 825.
99. Ohio, etc., R. Co. v. Brown, 23 111. 94.
Variance material.—^An allegation that de-

fendant failed to keep a fence in repair is

not sustained by proof of negligence in failing
to keep a gate in the fence closed (Illinois

Cent. R. Co. v. McKee, 43 111. 119) ; or an
allegation of a failure to fence by proof that
a gate in a fence actually constructed was
negligently left open (High v. Southern Pac.
Co., 49 Oreg. 98, 88 Pac. 961 ) ; or an allega-

tion of negligence in the conduct and manage-
ment of the train by proof of making up a
train too hea^^ to be managed and controlled

by the engine attached thereto (Central Mili-

tary Tract R. Co. ;;. Roekafellow, 17 111. 541);
and where the statute requires the time of

the injury to be 'stated it has been held a
material variance where the complaint al-

leges that the injury occurred on the twenty-
first day of a certain month and the evidence
shows that it occurred on or about the first

of the month (East Tennessee, etc., R. Co. v.

Carloss, 77 Ala. 443).
1. Indiana.—-Louisville, etc., R. Co. v.

Overman, 88 Ind. 115.

Minnesota.— Moser v. St. Paul, etc., R. Co.,

42 Minn. 480, 44 N. W. 530.

Missouri.— Reed v. Chicago, etc., R. Co.,

112 Mo. App. 575, 87 S. W. 65.

Montana.— Poindexter, etc., Live Stock Co.

V. Oregon Short Line R. Co., 33 Mont. 338, 83

Pac. 886.

Texas.— St. Louis, etc., R. Co. v. Evans, 78

Tex. 369, 14 S. W. 798.

See 41 Cent. Dig. tit. " Railroads," § 1573.
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The variance is immaterial between an al-

legation that defendant killed an animal and
proof that it was only wounded and was
killed by defendant to stop its siififering but
that it would have died from the injuries re-

ceived (Atchison, etc., R. Co. v. Ireland, 19

Kan. 405; Poindexter, etc.. Live Stock Co. v.

Oregon Short Line R. Co., 33 Mont. 338, 83
Pac. 886 ) ; an allegation that the animal was
an Ayrshire and proof that it was part
Ayrshire and part Durham (St. Ijouis, etc.,

R. Co. V. Pickens, (Tex. App. 1889) 14 S. W.
1071) ; an allegation that the injury occurred
in March and proof that it was in August
(Texas, etc., R. Co. v. Virginia Ranch, etc.,

R. Co., (Tex. 1887) 7 S. W. 341) ; an allega-

tion that the injury was in April, 1886, and
proof that it was in April, 1889, where the al-

legation in the complaint was a clerical error
which did not mislead defendant (St. Louis,
etc., E. Co. V. Evans, 78 Tex. 369, 14 S. W.
798) ; an allegation that the animal injured
was a " horse " and proof that it was a mare,
the term " horse " being applicable to both
sexes (Southern R. Co. v. Pogue, 145 Ala. 444,
40 So. 565) ; an allegalion that plaintiff's ani-

mal escaped from his close into the close of

divers other persons between plaintiff's land
and the railroad and proof that there was but
one intermediate close (Underbill v. New York,
etc., R. Co., 21 Barb. (TST. Y.) 489) ; an allega-

tion that the value of each of two animals
killed was one hundred dollars and proof that
one was worth one hundred and fifty dollars

and the other fifty (Louisville, etc., R. Co. v.

Overman, 88 Ind. 115) ; an allegation that
defendant failed to maintain fences " on the
sides of its road " and proof that it had
failed to maintain a cross fence connecting
the main fence with the cattle-guard (Foster
V. St. Louis, etc., R. Co., 44 Mo. App. 11) ;

an allegation that the road was " unfenced

"

and proof that a fence had been constructed
and destroyed and not rebuilt (Fritz v. Kan-
sas City, etc., R. Co., 61 Iowa 323, 16 N. W.
144) ; an allegation that the road was not
securely fenced in and proof that the animal
came upon the track over an insufficient cat-

tle-guard (Chicago, etc., R. Co. v. Brown, 33
Ind. App. 603, 71 N. E. 908. But see Cle-
ment V. Pere Marquette R. Co., 138 Mich. 57,
100 N. W. 999) ; and an allegation that de-
fendant had been negligent in not providing
a gate with proper fastenings and proof that
after the gate was constructed the fastenings
had been allowed to become insecure (Mis-
souri Pac. R. Co. 15. Pfrang, 7 Kan. App. 1,

51 Pac. 911).
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after the introduction of evidence so as to make it correspond with the facts as

proved.^

1. Presumptions and Burden of Proof— (i) iN General. In actions for

injuries to animals as in other actions, the burden is upon plaintiff to show every

fact necessary to establish his cause of action,^ and he must of course show that

the injury complained of was done by the railroad company.* In the absence of

statute negligence on the part of the company will not be presumed/ but on the

contrary it will be presumed that the train was operated with ordinary care and
diligence/ particularly where the animal injured was a trespasser/ and the biu--

den is upon plaintiff to show neghgence on the part of the railroad company or

its employees/ and that such neghgence was the cause of the injury complained
of/ even where the negligence consists in the omission of some statutory duty.^"

So also in those jurisdictions where railroad companies are required to fence their

tracks if the animal came upon the track at a place not required to be fenced

the case must be determined on common-law principles/^ and the burden is upon
plaintiff to show negligence/^ and the same rule appUes in cases where the

2. Louisville, etc., R. Co. v. Overman, 88
Ind. 115.

3. Knight v. New Orleans, etc., E. Co., 15
La. Ann. 105; Smead v. Lake Shore, etc., E.
Co., 58 Mich. 200, 24 N. W. 761; Missouri,
etc., E. Co. i;. Kennedy, 33 Tfex. Civ. App.
445, 76 S. W. 943.

4. Gibson v. Iowa Cent. R. Co., 136 Iowa
415, 113 N. W. 927.

5. LouisTille, etc., R. Co. v. Mertz, (Ala.

1905) 40 So. 60; Grand Eapids, etc., R. Co.

V. Judson, 34 Mich. 506.
6. Jewett V. Kansas City, etc., R. Co., 50

Mo. App. 547 ; Campbell v. Eeceivers, 4 Fed.
Cas. No. 2,367, 4 Hughes 170.

7. Campbell v. Eeceivers, 4 Fed. Cas. No.
2,367, 4 Hughes 170.

8. Colorado.— Burlington, etc., E. Co. v.

Shelter, 6 Colo. App. 24G, 40 Pac. 157.
Georgia.— Georgia E., etc., Co. v. Anderson,

33 Ga. 110.

Illinois.— Quincy, etc., E. Co. v. Well-
hoener, 72 IlL 60.

lovxi.— Gibson v. Iowa Cent. S. Co., 136
Iowa 415, 113 N. W. 927.
Michigan.— Grand Eapids, etc., R. Co. v.

Judson, 34 Mich. 506.
Mississippi.— Memphis, etc., E. Co. v. Orr,

43 Miss. 279 ; Memphis, etc., E. Co. v. Blake-
ney, 43 Miss. 218.

Missouri.— Wasson v. MeCook, 70 Mo. App.
393; Norville v. St. Louis, etc., E. Co., 60
Mo. App. 414; Jewett v. Kansas City, etc.,

R. Co., 50 Mo. App. 547.
North Carolina.— Jones v. North Carolina

E. Co., 67 N. C. 122.
Ohio.— Euffner r. Cincinnati, etc., E. Co.,

5 Ohio Dec. (Reprint) 569, 6 Am. L. Eec.
685; Didman v. Michigan Cent. E. Co., 5

Ohio S. & C. PI. Dec. 140, 7 Ohio N. P. 380.

Oregon.— Eaton v. Oregon E., etc., Co., 19
Oreg. 391, 24 Pac. 415.
Terns.— Bethje v. Houston, etc., E. Co., 26

Tex. 604; Gulf, etc., E. Co. V. Ellidge, (Civ.
App. 1894) 28 S. W. 912.
West Virginia.— Talbott v. West Virginia,

etc., E. Co., 42 W. Va. 560, 26 S. E. 311;
Maynard v. Norfolk, etc., E. Co., 40 W. Va.
331, 21 S. E. 733.

See 41 Cent. Dig. tit. " Eailroada," § 1576.

In an action for injury due to a horse being
frightened by the escape of steam, signals, or

other noises incident to the operation of a

train, the burden is upon plaintiff to show
that such noises at the time and place of the

injury were unnecessary to a skilful opera-

tion of the train. Louisville, etc., E. Co. v.

Mertz, (Ala. 1905) 40 So. 60; Louisville,

etc., E. Co. V. Lee, 126 Ala. 182, 30 So. 897,

96 Am. St. Eep. 24.

9. Quincy, etc., R. Co. v. Wellhoener, 72

111. 60; Memphis, etc., E. Co. v. Blakeney, 43

Miss. 218; Norville v. St. Louis, etc., E. Co.,

60 Mo. App. 414; Didman v. Michigan Cent.

E. Co., 5 Ohio S. & C. PI. Dee. 140, 7 Ohio

N. P. 380.

10. Holman v. Chicago, etc., E. Co., 62

Mo. 562; Didman v. Michigan Cent. E. Co.,

5 Ohio S. & C. PI. Dec. 140, 7 Ohio N. P.

380.

11. Jeffersonville, etc., E. Co. v. Beatty,

36 Ind. 15 ; Clary v. Burlington, etc., R. Co.,

14 Nebr. 232, 1-5 N. W. 220; International,

etc., E. Co. V. Smith, 1 Tex. App. Civ. Cas.

§ 844.

Ko inference of negligence arises from the

absence of a fence at a place not required to

be fenced (Wier v. St. Louis, etc., R. Co., 48

Mo. 558) , or from the mere fact of killing an

animal at such place (Swearingen v. Mis-

souri, etc., R. Co., 64 Mo. 73).
12. Terre Haute, etc., R. Co. v. Tuterwiler,

16 111. App. 197; Swearingen v. Missouri, etc.,

R. Co., 64 Mo. 73 ; Wier v. St. Louis, etc., E.

Co., 48 Mo. 558; Redmond v. Missouri, etc.,

R. Co., 104 Mo. App. 651, 77 S. W. 768; In-

ternational, etc., R. Co. V. Dunham, 68 Jcx.

231, 4 S. W. 472, 2 Am. St. Rep. 484; In-

ternational, etc., E. Co. V. Carr, (Tex. Civ.

App. 1905) 91 S. W. 858; Houston, etc., E.

Co. V. McMillan, 37 Tex. Civ. App. 483, 84

S. W. 296; Galveston, etc., E. Co. v. Casai-

nelli, (Tex. Civ. App. 1904) 78 S. W. 247;

Southern Kansas E. Co. v. Cooper, 32 Tex.

Civ. App. 592, 75 S. W. 328; Missouri, etc.,

E. Co. V. Willis, 17 Tex. Civ. App. 228, 42

S. W. 371 ; International, etc., E. Co. v.

Smith, 1 Tex. App. Civ. Cas. § 844.

[X, H, 15, i, (l)J
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animal came upon the track by breaking over a sufficient fence or properly-

constructed cattle-guard."
(ii) Fact of Killing or Injury— (a) In General. In the absence of

statute the mere fact that an animal is killed or injured by a train raises no pre-
sumption of negligence on the part of the railroad company or its servants, and
the burden is upon plaintiff to show the existence of such negligence.**

(b) Finding Dead or Injured Animal Near Track. The mere fact that an
animal is foimd dead or injured in. the vicinity of a railroad track raises no legal

presumption that it was killed or injured by a train and the burden is upon plaintiff

to establ sh this fact.*^

(in) Statutory Provisions. In a number of jurisdictions the common-
law rule as to the burden of proof has been changed by statutes which make proof
of the injury to an animal by a railroad train prima facie evidence of negHgence,
placing the burden upon the company to rebut the presumption of negligence/^

13. Chicago, etc., R. Co. v. Utley, 38 111.

410.

14. Arkansas.— Kansas City Southern R.
Co. V. Lewis, 80 Ark. 396, 97 S. W. 56.

Colorado.—Atchison, etc., R. Co. v. Adcock,
38 Colo. 369, 88 Pac. 180 ; Denver, etc., R. Co.
V. Henderson, 10 Colo. 1, 13 Pac. 910.

Georgia.— GJeorgia R., etc., Co. v. Ander-
son, 33 Ga. 110. Compare Georgia R., etc.,

Co. V. Willis, 28 Ga. 317.
Illinois.— Chicago, etc., R. Co. v. Bngle, 58

111. 381.

Indiana.— Indianapolis, etc., R. Co. v.

Means, 14 Ind. 30.

Indian Territory.— Missouri, etc., R. Co. r.

McCoy, 7 Indian Terr. 288, 104 S. W. 620.
Iowa.— Gibson v. Iowa Cent. R. Co., 136

Iowa 415, 113 N. W. 927; Schneir v. Chicago,
etc., R. Co., 40 Iowa 337'.

Louisiana.— Knight v. New Orleans, etc.,

R. Co., 15 La. Ann. 105.

Mississippi.— Mobile, etc., R. Co. v. Hud-
son, 50 Miss. 572.

Missouri.— McKissock v. St. Louis, etc., R.
Co., 73 Mo. 456; Brown v. Hannibal, etc., R.
Co., 33 Mo. 309; Wasson v. McCook, 70 Mo.
App. 393.

Nebraska.— Burlington, etc., R. Co. v.

Wendt, 12 Nebr. 76, 10 N. W. 456.

New Mexico.— Atchison, etc., R. Co. v.

Walton, 3 N. M. 319, 9 Pac. 351.

North Carolina.— Scott v. Wilmington, etc.,

R. Co., 49 N. C. 432.

Wyominq.— Martin v. Chicago, etc., R. Co.,

15 Wyo. 493, 89 Pac. 1025.

United States.— Eddy v. Lafayette, 49 Fed.
798, 1 C. C. A. 432.

See 41 Cent. Dig. tit. " Railroads," § 1578.

In South Carolina the contrary rule pre-

vails, it being held, even in the absence of

statute, that proof of the injury is prima
facie evidence of negligence and places the

burden upon the railroad company to show
the exercise of due care (Joyner v. South
Carolina E. Co., 26 S. C. 49, 1 'S. E. 52;
Walker v. Columbia, etc., R. Co., 25 S. C.

141 ; Roof V. Charlotte, etc., R. Co., 4 S. C.

61 ; Murray v. South Carolina R. Co., 10
Rich. 227, 70 Am. Dec. 219 ; Banner v. South
Carolina R. Co., 4 Rich. 329, 55 Am. Dec.

678), and that the presumption applies not-

withstanding the existence of a stock law in
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the county where the injury occurred (Davis

r. Florida Cent., etc., R. Co., 47 S. C. 390, 25
S. E. 224), and is not limited to cases where
defendant introduces no testimony, but when
once established by proof of the injury can be
rebutted only by evidence on the part of de-

fendant sufficiently strong affirmatively to

overcome it ( Joyner v. South Carolina R. Co.,

supra) ; but it has been held that the pre-

sumption should not be applied in cases of

injuries to animals not purely domestic, such
as dogs (Fowles v. Seaboard Air Line R. Co.,

73 S. C. 306, 53 S. E. 534; Wilson v. Wil-
mington, etc., R. Co., 10 Rich. 52).

In Wisconsin it has been held that proof
of the injury makes a prima facie case of

negligence, but that where the animal was
wrongfully at large plaintiff's negligence in

permitting the animal to be at large counter-

balances the presumption of negligence aris-

ing from the fact of injury, and that the

burden is upon plaintiff to show such gross
negligence or wilful misconduct as will en-

title him to recover under such circumstances.
Galpin v. Chicago, etc., R. Co., 19 Wis. 604.

15. Arkansas.— St. Louis, etc., R. Co. v.

Parks, 60 Ark. 187, 29 S. W. 464; St. Louis,
etc., R. Co. V. Sageley, 56 Ark. 549, 20 S. W.
413; St. Louis, etc., R. Co. v. Hagan, 42 Ark.
122.

Colorado.— Union Pac. R. Co. v. Bullis, 6
Colo. App. 64, 39 Pac. 897.

Georgia.— Southern R. Co. v. McMillan,
101 Ga. 116, 28 S. E. 599.

Iowa.— Gibson v. Iowa Cent. R. Co., 136
Iowa 415, 113 N. W. 927.

Kentucky.— Southern R. Co. v. Forsyth, 64
S. W. 506, 23 Ky. L. Rep. 942.

See 41 Cent. Dig. tit. " Railroads," § 1580.
16. Alabama.— Georgia Cent. R. Co. v.

Turner, 145 Ala. 441, 40 So. 355; Bir-
mingham Mineral R. Co. v. Harris, 98 Ala.
326, 13 So. 377 [overruling Montgomery, etc.,

R. Co. V. Ferryman, 91 Ala. 413, 8 So. 699] ;

Louisville, etc.", R. Co. v. Barker, 96 Ala. 435,
11 So. 453; Louisville, etc., R. Co. v. Kelsey,
89 Ala. 287, 7 So. 648 ; South Alabama, etc.,

R. Co. V. Bees, 82 Ala. 340, 2 So. 752.
Arkansas.— Kansas Citv Southern E. Co.

V. Wyatt, 80 Ark. 382, 97 So. 656 ; St. Louis,
etc., R. Co. V. Norton, 71 Ark. 314, 73 S. W.
1095; St. Louis, etc., R. Co. v. Russell, 64
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or where certain duties and precautions are prescribed by statute to show that

the statutory requirements were comphed with," or that under the circumstances

and without fault on the part of the company's employees, such compliance was
impossible.'* The statutes, however, raise no presumption that the railroad

company did the killing or injury, which fact must be affirmatively shown by
plaintiff,'* nor do they raise any presumption of wantonness or wilful injury in

cases where plaintiff's own evidence shows circumstances which would prevent

his recovering merely on the groimd of negUgence; ™ and if the complaint specifies

the particular acts of negUgence reUed on the presumption extends only to the

particular negligence alleged.^' The statutory presumption has been held to

Ark. 236, 41 S. W. 807; St. Louis, etc., R.
Co. V. Taylor, 57 Ark. 136, 20 S. W. 1083;
Little Eock. etc., R. Co. v. Diek, 52 Ark. 402,

12 S. W. 785, 20 Am. St. Rep. 190; Kansas
City, etc., R. Co. v. Summers, 45 Ark. 295;
Little Rock, etc., R. Co. v. Jones, 41 Ark.
157; Little Rock, etc., R. Co. v. Finley, 37
Ark. 562; Memphis, etc., R. Co. v. Jones, 36
Ark. 87.

Colorado.— Burlington, etc., R. Co. v. Shel-

ter, 6 Colo. App. 246, 40 Pac. 157.

Florida.— Jacksonville, etc., R. Co. il. Gar-
rison, 30 Fla. 567, 11 So. 926.

Georgia.—
^
Atlantic, etc., R. Co. V. Smith,

123 Ga. 423, 51 S. E. 344; Alabama Midland
E. Co. i: Gassett, 100 Ga. 85, 26 S. E. 83;
Georgia R. Co. v. Fisk, 65 Ga. 714; Georgia
R., etc., Co. V. Monroe, 49 Ga. 373.

Kentucky.— Louisville, etc., R. Co. v.

Brown, 13 Bush 475; Troutwine v. Chicago,
etc., R. Co., 105 S. W. 142, 32 Ky. L. Rep.
5; Cincinnati, etc., R. Co. v. Burgess, 84
S. W. 760, 27 Ky. L. Rep. 252.
Louisiana.—^Mire v. Yazoo, etc., R. Co.,

105 La. 402, 29 So. 935.
Maryland.—Northern Cent. R. Co. v. Ward,

63 Md. 352; Western Maryland R. Co. v.

Carter, 59 Md. 306.
Mississippi.— Young v. Illinois Cent. R.

Co., 88 Miss. 446, 40 So. 870; Vicksburg,
etc., R. Co. V. Hamilton, 62 Miss. 503.

North Carolina.— Randall r. Richmond,
etc., R. Co., 104 N. C. 410, 10 S. B. 691;
Roberts v. Richmond, etc., R. Co., 88 N. C.

660; Battle v. Wilmington, etc., R. Co., 66
K. C. 343.

North Dakota.— Wright v. Minneapolis,
etc., R. Co., 12 N. D. 159, 96 N. W. 324.

Tennessee.— Memphis, etc., R. Co. v. Smith,
9 Heisk. 860; Home v. Memphis, etc., R. Co.,

1 Coldw. 72.

See 41 Cent. Dig. tit. "Railroads," §§ 1577,
1578.

The Arkansas statute is construed as mak-
ing proof of the injury prima facie evidence
of negligence and placing the burden upon
defendant to show the exercise of due care,

although it does not expressly so provide,
such being " the nearest approach to the
legislative Intent that the court was able to
extract from it, consistent with the consti-

tution." St. Louis, etc., R. Co. v. Taylor, 57
Ark. 136, 20 S. W. 1083.
The existence of a stock law in the county

where the injury occurred does not prevent
the application of the statutory presumption.
Roberts v. Richmond, etc., R. Co., 88 N. C.

660.

If no precautions were taken to prevent the
injury the burden is upon the company to

show to the satisfaction of the jury that its

failure in this regard did not bring about
the injury. Atlantic Coast Line R. Co. v.

Williams, 120 Ga. 1042, 48 S. E. 404.
In North Carolina it has been stated that

the presumption applies only when the facts

are not known or when from the testimony
they are uncertain (Mesic v. Atlantic, etc., R.
Co., 120 N. C. 489, 26 S. E. 633; Durham v.

Wilmington, etc., R. Co., 82 N. C. 352; Dog-
gett V. Richmond, etc., R. Co., 81 N. C. 459)

;

but in more recent cases the expression has
been criticized as misleading and construed
as meaning merely that the presumption may
be rebutted and that it is overcome where
the undisputed facts show that there was no
negligence on the part of defendant, it being
held that the statutory presumption applies

in all cases of injury to stock by » railroad

and that if defendant introduces evidence

tending to show the absence of negligence it

is a question for the jury whether the pre-

sumption has been overcome (Baker v. Roa-
noke, etc., R. Co., 133 N. C. 31, 45 N. E. 347;
Hardison v. Atlantic, etc., R. Co., 120 N. C.

492, 26 S. E. 630).
17. Georgia Cent. R. Co. v. Wood. 129

Ala. 483, 29 So. 775; Southern R. Co. v.

Reaves, 129 Ala. 457, 29 So. 594; Chatta-
nooga, etc., R. Co. V. Daniel, 122 Ala. 362, 25

So. 197; Louisville, etc., R. Co. v. Posey, 96
Ala. 262, 11 So. 423; East Tennessee, etc., R.

Co. V. Deaver, 79 Ala. 216; South Alabama,
etc., R. Co. V. Williams, 65 Ala. 74; South
Alabama, etc., R. Co. v. Thompson, 62 Ala.

494; Mobile, etc., R. Co. v. Williams, 53 Ala.

595 ; Memphis, etc., R. Co. v. Smith, 9 Heisk.

(Tenn.) 860.

Under the Alabama statute the burden is

upon plaintiff to show the injury and
then upon the railroad company to negative

negligence by showing that the statutory

requirements were comr)lied with. Louisville,

etc., R. Co. V. Christian M(}erlein Brewing
Co., 150 Ala. 390, 43 So. 723.

18. Louisville, etc., R. Co. v. Posey, 96

Ala. 262, 11 So. 423.

19. Kansas City, etc., R. Co. v. Walker,

(Ark. 1903) 71 S. W. 660; Southern R. Co. v.

McMillan, 101 Ga. 116, 28 S. E. 599; Southern

R. Co. V. Forsythe, 64 S. W. 506, 23 Ky. L.

Rep. 924.

30. St. Louis, etc., R. Co. v. Taylor, 57

Ark. 136, 20 S. W. 1083.

21. Georgia Cent. R. Co. V. Weathers, 120

Ga. 475, 47 S. E. 956.

[X, H, 15, i, (III)]
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apply to cases of injury as well as where the animal was killed,^^ and without
regard to whether the injury was mortal or otherwise,^^ and also to cases of injury

to animals in the custody or imder the control of the owner or some other person
as well as animals running at large; ^ but under some of the statutes the presump-
tion applies only to injuries inflicted at certain places,^ or inflicted directly by
the cars or locomotive/" or where the action is instituted within a certain time
after the injury; 2' and if the case, by reason of the circumstances of the injury

or the time of instituting the action, is not within the appHcation of the statute,

the burden is upon plaintiff to show negligence on the part of the railroad company
or its servants.^*

(iv) Evidence Rebutting Statutory Presumption. Where plaintiff

proves the killing or injury of his animal by a railroad train and the company
introduces no evidence to rebut the statutory presumption of negligence arising

therefrom, plaintiff is entitled to recover; ^° but the presumption is not conclusive

but may be rebutted and overcome by evidence,^ and where defendant introduces

evidence to rebut the presumption an issue arises which should be submitted
to the jury.'* In order to rebut the presumption, however, defendant must show
aflELrmatively that there was no neghgence or that by the exercise of ordinary and
reasonable care the injury could not have been avoided, ^^ and it is not sufficient to

show merely that there was probably no negligence,^ or that those in charge of

the train knew nothing of the happening of the injury,'* or to show the exercise

of due care in one respect only,^ as that all efforts were made to avoid the injury

after discovery of the animal without showing that a proper lookout was main-

22. St. Louis, etc., R. Co. f. Hagan, 42
Ark. 122.

23. St. Louia, etc., R. Co. !;. Hagan, 42
Ark. 122.

24. St. Louis, etc., R. Co. v. Taylor, 57
Ark. 136, 20 S. W. 1083; Randall !'. Rich-
mond, etc., R. Co., 107 N. C. 748, 12 S. E.
605, 11 L. R. A. 460, 104 N. C. 410, 10 S. E.
691. Contra, Annapolis, etc., R. Co. v. Pum-
phrey, 72 Md. 82, 19 Atl. 8.

25. Kansas City, etc., R. Co. r. Henson,
132 Ala. 528, 31 So. 590; Alabama Great
Southern R. Co. v. Boyd, 124 Ala. 525, 27
So. 408.
In Alabama the statutory presumption

formerly applied without regard to the place

of injury, but under Code (1896), § 3443,
the burden of proof is upon the company only
where the injury was inflicted " at any one
of the places specified in the three preceding
sections " ; namely, at or near a public cross-

ing, the crossing of two railroads, a regular
station or stopping flace, or in a village,

town, or citv. Alabama Great Southern
R. Co. i\ Boyd, 124 Ala. 525, 27 S. W.
408.

26. Lowe v. Alabama, etc., R. Co., 81 !Miss.

9, 32 So. 907; Ramsbottom r. Atlantic,

etc., R. Co., 138 N. C. 38, 50 S. E. 448. Con-
tra, St. Louis, etc., R. Co. v. Bragg, 66 Ark.

248, 50 S. W. 273.

27. Jones v. North Carolina R. Co., 67
N. C. 122.

28. Kansas City, etc., R. Co. v. Henson,
132 Ala. 528, 31 So. 590; Alabslma Great
Southern R. Co. v. Boyd, 124 Ala. 525, 27

So. 408; Lowe i\ Alabama, etc., R. Co., 81

Miss. 9, 32 So. 907; Ramsbottom r. Atlantic,

etc., R. Co., 138 N. C. 38, 50 S. E. 448; Jones

V. North Carolina R. Co., 67 N. C. 122.
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29. South Alabama, etc., R. Co. v. Bees,

82 Ala. 340, 2 So. 752. See also Huber v.

Chicago, etc., R. Co., 6 Dak. 392, 43 N. W.
819; Chicago, etc., R. Co. v. Packwood, 59
Miss. 280.

30. Mobile, etc., R. Co. ;;. Caldwell, 83
Ala. 196, 3 So. 445; Little Rock, etc., R. Co.

r. Payne, 33 Ark. 816, 34 Am. Rep. 55; Sa-

vannah, etc., R. Co. r. Gray, 77 Ga. 440, 3
S. E. 158 ; New Orleans R. Co. r. Bourgeois,

66 Miss. 3, 5 So. 629, 14 Am. St. Rep. 534.

31. Hardison r. Atlantic, etc., R. Co., 120

N. C. 492, 26 S. E. 630.

32. Arkansas.— Kansas City, etc., R. Co.

V. Summers, 45 Ark. 295.

Georgia.— Western, etc., R. Co. r. Steadly,

65 Ga. 263; Atlantic, etc., R. Co. c. GriflSn,

61 Ga. 11.

Kentucky.— Kentuclcy L^nion R. Co. v.

Conner, 31 S. W. 467, 17 Ky. L. Rep. 426.

Mississippi.— Mobile, etc., R. Co. r. Dale,

61 Miss. 206.

yorth Carolina.—^\^'ilson r. Norfolk, etc.,

R. Co., 90 N. C. 69; Pippen !'. Wilmington,
etc., R. Co., 75 N. C. 54; Clark r. Western
North Carolina R. Co., 60 N. C. 109.

See 41 Cent. Dig. tit. " Railroads," § 1581.

Where particular acts of negligence are

alleged the pre9umption applies only to the

negligence alleged, and if it is shown by un-

contradicted testimony that there was no neg-

ligence in this regard the presumption 13

overcome. Georgia Cent. R. Co. v. Bagley,

121 Ga. 781, 49 S. E. 780.

33. Clark r. Western North Carolina R.
Co., 60 N. C. 109.

34. Louisville, etc., R. Co. f. Montgomery,
32 S. W. 738, 14 Kv. L. Rep. 807.

35. Mobile, etc., R. Co. v. Dale, 61 Miss.

200.
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tained,^" or the crossing signals given,'^ or where negligence might be imputed

to the oompany from the acts or omissions of two or more of its servants to show

the exercise of due care on the part of only one of them.^* The presumption is

effectually overcome, however, whenever it is satisfactorily shown that those in

charge of the train used all ordinary and reasonable care to avoid the injury,^"

and that all the statutory requirements were compUed with or would not luider

the circumstances have been effectual to prevent the injury," or that there

was no negligence as to keeping a lookout and after the animal was discovered

all possible precautions were taken,'" or that under the circumstances nothing

which might have been done could have avoided the accident.^ Where defend-

ant introduces such evidence which if true satisfactorily overcomes the presump-

tion of negligence and such evidence is not contradicted, a verdict for plaintiff can-

not be sustained,^^ although the only witnesses for defendant are its employees; **

36. Central E., etc., Co. v. Lee, 96 Ala.

444, 11 So. 424; St. Louis, etc., R. Co. v.

Costello, 68 Ark. 32, 56 S. W. 270; Atlantic,

etc., R. Co. V. Griffin, 61 Ga. 11; Pippen v.

Wilmington, etc., R. Co., 75 N. C. 54.

37. St. Louis, etc., R. Co. v. Hendricks, 53
Ark. 201, 13 S. W. 699.

38. Little Rock, etc., R. Co. v. Chriacoe, 57
Ark. 192, 21 S. W. 431; Kentucky Union R.
Co. V. Conner, 31 S. W. 467, 17 Ky. L. Rep.
426; yazoo, etc., R. Co. v. Lambuth, 74 Miss.

758, 21 So. 801.

Where the evidence shows that no lookout
was being kept because the engineer was
necessarily engaged in the performance of

other duties and the fireman was engaged in

sweeping up coal from the floor of the engine,

it not being shown that it was necessary for

him to do so at this particular time when
the engineer was otherwise engaged, the pre-

sumption of negligence is not rebutted.

Louisville, etc., R. Co. v. Swann, 120 Ga. 695,

48 S. E. 117.

39. Arkansas.— Lane V. Kansas City
Southern R. Co., 78 Ark. 234, 95 S. W. 460;
St. Louis, etc., R. Co. v. Bragg, 66 Ark. 248,
60 S. W. 273.

Georgia.— Western, etc., R. Co. u. Robin-
son, 114 Ga. 159, 39 S. E. 950; Georgia, etc.,

R. Co. V. Bowman, 108 Ga. 798, 33 S. E.
984; Macon, etc., R. Co. K. Cochran, 107 Ga.
751, 33 S. E. 658; Southern R. Co. v. Early,
105 Ga. 512, 31 S. E. 187; Savannah, etc.,

E. Co. V. McConnell, 94 Ga. 352, 21 S. E. 568;
Crawley v. Georgia R., etc., Co., 82 Ga. 190,

8 S. E. 417; Macon, etc., R. Co. v. Newell,
74 Ga. 809.

Kentucky.— Kentucky Cent. R. Co. v. Tal-

bot, 78 Ky. 621; Grundy v. Louisville, etc.,

E. Co., (1887) 2 S. W. 899.
Louisiana.— Mongogna v. Illinois Cent. R.

Co., 115 La. 597, 39 So. 699.
North Dakota.— Hodgins v. Minneapolis,

etc., R. Co., 3 N. D. 382, 56 N. W. 139.

South Dakota.— Miller v. Chicago, etc., R.
Co., (1907) 111 N. W. 553.

See 41 Cent. Dig. tit. " Railroads," § 1581.

40. Mobile, etc., R. Co. v. Caldwell, 83
Ala. 196, 3 So. 445 ; Alabama Great Southern
E. Co. V. McAlpine, 80 Ala. 73.
41. St. Louis, etc., R. Co. v. Cline, (Ark.

1901) 65 S. W. 427; Kansas City, etc., R.
Co. V. King, 66 Ark. 439, 51 S. W. 319; St.

Louis, etc., R. Co. v. Basham, 47 Ark. 321,
I S. W. 555 ; Little Rock, etc., R. Co. v. Hen-
son, 39 Ark. 413; Western, etc., R. Co. v.

Clark, 121 Ga. 419, 49 S. E. 290; Macon, etc.,

R. Co. V. Revis, 119 6a. 332, 46 S. E. 418;
Georgia Southern, etc., R. Co. v. Sanders, 111
Ga. 128, 36 S. B. 458; Georgia R., etc., Co.
V. Parks, 91 Ga. 71, 16 S. E. 266; Georgia
Midland, etc., R. Co. v. Harris, 83 Ga. 393,

9 S. B. 786; Georgia R., etc., Co. v. Wall,
80 Ga. 202, 7 S. E. 639; Georgia R. Co. v.

Wilhoit, 78 Ga. 714, 3 S. E. 698; McGhee v.

Gaines, 98 Kj. 182, 32 S. W. 602, 17 Ky. L.
Rep. 748; Keilbach v. Chicago, etc., R. Co.,

II S. D. 468, 78 N. W. 951.
42. Mobile, etc., E. Co. v. Caldwell, 83

Ala. 196, 3 So. 445; Georgia R., etc., Co. v.

Middlebrooks, 91 Ga. 76, 16 S. E. 989; Savan-
nah, etc., R. Co. V. Gray, 77 Ga. 440, 3 S. B.
158.

43. Arkansas.— Memphis, etc., R. Co. v.

Shoecraft, 53 Ark. 96, 13 S. W. 422; St.

Louis, etc., R. Co. v. Basham, 47 Ark. 321, 1

S. W. 535.

Dakota.— Huber v. Chicago, etc., R. Co., 8

Dak. 392, 43 N. W. 819.
Georgia.—Southern R. Co. V. Cook, 121 Ga.

416, 49 S. E. 287; Southern R. Co. v. Harrell,
119 Ga. 521, 46 S. B. 637; Seaboard Air Line
R. Co. V. Walthour, 117 Ga. 427, 43 S. E.

720; Southern R. Co. v. Adkins, 114 Ga. 135,

39 S. E. 949; South Carolina, etc., R. Co. v.

Powell, 108 Ga. 437, 33 S. E. 994; Macon,
etc., R. Co. V. Newell, 74 Ga. 809.

Kentucky.— McGhee v. Guyn, 98 Ky. 209,

32 S. W. 615, 17 Ky. L. Rep. 794; Mobile,

etc., R. Co. V. Whayne, 64 S. W. 723, 23 Ky.
L. Eep. 1070; Grundy v. Louisville, etc., R.
Co., 2 S. W. 899, 8 Ky. L. Rep. 689.

Mississippi.—^Mobile, etc., R. Co. v. Weema,
72 Miss. 513, 21 So. 306; Chicago, etc., R. Co.

V. Packwood, 59 Miss. 280.

North Dakota.— Hodgins v. Minneapolis,

etc, R. Co., 3 N. D. 382, 56 N. W. 139.

See 41 Cent. Dig. tit. "Railroads," § 1581.

44. St. Louis, etc., R. Co. v. Landers, 67

Ark. 514, 55 S. W. 940; St. Louis, etc., R. Co.

V. Basham, 47 Ark. 321, 1 S. W. 555 ; Georgia
Cent. R. Co. V. Dich, 121 Ga. 65, 48 S. E.

683; Western, etc., R. Co. v. Robinson, 114

Ga. 159, 39 S. E. 950; Georgia Southern, etc.,

R. Co. V. Sanders, 111 Ga. 128, 36 S. E. 458;
Alabama Great Southern R. Co. v. Blevins,

[X, H, 15, i, (IV)]
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but if there is any testimony in rebuttal tending to contradict that of defendant's
wi nesses and to support the presumption of negligence, the question is for the
jury,** and a verdict for plaintiif based upon such conflicting evidence will not
ordinarily be interfered •with,^^ although plaintiff's evidence is entirely circum-
stantial,*' or not of a very conclusive character.*'

(v) Place of Injury and Venue. Where the statutes restrict the venue
^f actions for injury to animals according to the place of injury this fact is juris-

dictional and must be affirmatively proved,*" and the burden is upon plaintiff

to show according to the provision of the particular statute that the injury occurred

in the county where the action is instituted,^" or in the township or an adjoining

township.^*

(vi) Fences and Cattle-Guards— (a) In General. In an action based
upon the failure of a railroad company to fence its tracks no proof of negligence

js necessary,^^ as the law attributes to the mere fact of not fencing at places where

02 Ga. 522, 17 S. E. 836; Georgia R., etc.,

Co. V. Wilhoit, 78 Ga. 714, 3 S. E. 698;
Maeon, etc., R. Co. v. Wood, 3 Ga. App. 197,

59 S. E. 595; MeGhee i. Gaines, 98 Ky. 182,

32 S. W. 602, 17 Ky. L. Rep. 748; Kentucky
Cent. E. Co. v. Talbot, 78 Ky. 621; Mobile,

etc., R. Co. V. Morrow, 97 S. W. 389, 30

Ky. L. Rep. 83.

But the jury may disregard tbe evidence of

defendant's employees and find a verdict for

plaintiff, although such employees testify

that the injury was unavoidable, if their tes-

timony is improbable ov inconsistent (Kan-
sas City Southern R. Co. v. Cash, 80 Ark. 284,

96 S. W. 1062; St. Louis, etc., R. Co. v.

Hutchinson, 79 Ark. 247, 96 S. W. 374; St.

Louis, etc., R. Co. v. Chambliss, 54 Ark. 214,

15 S. W. 469) ; or if their testimony is con-

tradicted by the circumstances of the case

(Louisville, etc., R. Co. v. Montgomery, 32

S. W. 738, 17 Ky. L. Rep. 807).
Defendant need not produce every employee

who was acquainted with the facts in order

to rebut the presumption (Savannah, etc.,

R. Co. V. Gray, 77 Ga. 440, 3 S. E. 158) ;

but it is better that all of the employees
stationed on the engine should be called

(East Tennessee, etc., R. Co. v. Culler, 75 Ga.

704).
45. Arkansas.— Kansas City Southern R.

Co. V. Wayt, 80 Ark. 382, 97 S. W. 656; St.

Louis, etc., R. Co. v. Norton, 71 Ark. 314, 73

S. W. 1095; Ford v. St. Louis, etc., R. Co.,

66 Ark. 363, 50 S. W. 864.

Georgia.—Western, etc., R. Co. v. Clark, 2
Ga. App. 346, 58 S. E. 510.

Kentucky.— Mobile, etc., R. Co. v. Mor-
row, 97 S. W. 389, 30 Ky. L. Rep. 83.

North Carolina.—^Wilson v. Norfolk, etc.,

R. Co., 90 N. C. 69.

South Dakota.— Schimke i'. Chicago, etc.,

E. Co., 11 S. D. 471, 78 N. W. 951; Sheldon

r. Chicago, etc., R. Co., 6 S. D. 606, 62 N. W.
955.

United States.— Jones v. Bond, 40 Fed.

281

See 41 Cent. Dig. tit. "Railroads," § 1581.

46. Alabama.— Chattanooga Southern R.

Co. V. Daniel, 122 Ala. 362, 25 So. 197;

Memphis, etc., R. Co. v. Davis, (1894) 14

So. 643.

Arkansas.— St. Louis, etc., R. Co. v.

[X. H, 15, i, (IV)]

Thompson, 83 Ark. 631, 104 S. W. 223;
Kansas City Southern R. Co. v, Blair, 80
Ark. 363, 97 S. W. 296.

Florida.— Jacksonville, etc., R. Co. V. Gar-
rison, 30 Fla. 567, 11 So. 926.

Georgia.— Berry v. Southern R. Co., 126
Ga. 426, 55 S. B. 239; Georgia R., etc., Co.

V. Andrews, 125 Ga. 85, 54 S. E. 76; Georgia
Cent. R. Co. v. McWhorter, 121 Ga. 465, 49
S. E. 264; Georgia Southern, etc., R. Co. v.

Young Inv. Co., 119 Ga. 513, 46 S. E. 644;
Georgia Cent. R. Co. v. Woolsey, 117 Ga. 838,

45 S. E. 267; Southern R. Co. v. Moore, 115

Ga. 793, 42 S. E. 82: Southern R. Co. v.

Camp, 115 Ga. 661, 42 S. E. 56; Georgia R.,

etc., Co. V. Phillips, 78 Ga. 619, 3 S. E.

449.

Kentucky.— Newport News, etc., R. Co. v.

Hazelip, 34 S. W. 904, 17 Ky. L. Rep. 1361.

Louisiana.— Mire v. Yazoo, etc., R. Co.,

105 La. 462, 29 So. 935.

North Carolina.— Williams v. Norfolk,

etc., R. Co., 90 N. C. 69.

See 41 Cent. Dig. tit. " Railroads," § 1581.

47. Atlanta, etc., R. Co. v. Clute, 3 Ga.

App. 508, 60 S. E. 277.

48. Georgia Cent. E. Co. v. Dozier, 117

Ga. 793, 45 S. E. 67 ; Georgia R., etc., Co. v.

Phillips, 78 Ga, 619, 3 S. E. 449.

49. Evansville, etc., R. Co. v. Epperson, 59

Ind. 438; Kansas City, etc., R. Co. v. Surge,

40 Kan. 734, 19 Pac. 791; Backenstoe t.

Wabash, etc., R. Co., 86 Mo. 492; Jewett v.

Kansas City, etc., R. Co., 38 Mo. App. 48.

50. Evansville, etc., R. Co. v. Epperson, 59

Ind. 438; Indianapolis, etc., R. Co. v. Wil-

sey, 20 Ind. 229; Indianapolis, etc., R.

Co. V. Renner, 17 Ind. 135; Kansas City,

etc., R. Co. V. Burge, 40 Kan. 734, 19 Pac.

791.
51. Briggs V. St. Louis, etc., R. Co., Ill

Mo. 168, 20 S. W. 32 ; King v. Chicago, etc.,

R. Co., 90 Mo. 520, 3 S. W. 217; Ellis e.

Missouri, etc., R. Co., 83 Mo. 372; Mitchell

V. Missouri Pac. R. Co., 82 Mo. 106; Porter

V. St. Louis, etc., R. Co., 66 Mo. App. 623.

52. Toledo, etc., R. Co. v. Logan, 71 111.

191; Nail r. St. Louis, etc., R. Co., 59 Mo.
112; Aeord v. St. Louis Southwestern R. Co.,

113 Mo. App. 84, 87 S. W. 537; Smith v.

Eastern R. Co.. 35 N. H. 356 ; Texas, etc., R.

Co. V. Mitchell, 2 Tex. App. Civ. Cas. § 373.
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it ought to do so such negligence as will render the company liable,^^ so that ordi-

narily a 'privm facie case for plaintiff is made by proof of plaintiff's ownership,

the injury, and a failure to fence at.the place in question," and the burden is upon
defendant to show any facts or circumstances relieving it from this duty,^^ imless

such facts appear from plaintiff's evidence.'" The burden is, however, upon
plaintiff to show that the road was not fenced," at the place where the animal came
upon the track,'' his ownership or possession of the animal iniured,'^ defendant's

ownership or operation of the road where the injury occurred,"" and every fact

necessary to bring the case within the application of the particular statute upon
which the action is based."' So if the statute only requires fencing at certain

places or excepts certain places the burden is upon plaintiff to show that the place

in question was one which the company was required to fence, "^ or was not one

of the places excepted; "^ but if the statute contains no exceptions plaintiff is not
required to show that the place was not one to which the statutes have been

53. Aeord v. St. Louis Southwestern R. Co.,

113 Slo. App. 84, 87 S. W. 537; International,
etc., E. Co. r. Cocke, G4 Tex. 151; Texas,
etc., E. Co. V. Mitchell, 2 Tex. App. Civ. Cas.

§ 373.

54. California.— McCoy v. California Pac.
E. Co., 40 Cal. 532, Am. Eep. 623.

Illinois.— Rockford. etc., R. Co. v. Lynch,
67 111. 149.

Iowa.— Daily v. Chicago, etc., R. Co., 121
Iowa 254, 96 N. W. 778.
Kansas.— Missouri Pac. R. Co. v. Baxter,

45 Kan. 520, 26 Pac. 49; Missouri Pac. R.
Co. V. Bradshaw, 33 Kan. 533, 6 Pac.
917.

ilissovri.— Cox t. Atchison, etc., R. Co.,

128 Mo. 302, 31 S. W. 3; Walther v. Pacific

E. Co., 55 Mo. 271 ; Acord v. St. Louis South-
western R. Co., 113 Mo. App. 84, 87 S. W.
537

See 41 Cent. Dig. tit. " Railroads," § 1583.
55. Hamilton v. Missouri Pac. R. Co., 87

Mo. 85.

56. Gilpin v. Missouri, etc., R. Co., 197
Mo. 319, 94 S. W. 869; Spooner v. St. Louis
Southwestern E. Co., 66 Mo. App. 32.

57. Evansville, etc., R. Co. v. Mosier, 101
Ind. 597, 1 N. E. 197; Indianapolis, etc., R.
Co. V. Lindlev, 75 Ind. 426 ; Indianapolis,
etc., E. Co. u. "Means, 14 Ind. 30.

In Iowa the statute making railroad com-
panies liable for injuries to stock occasioned
by its failure to fence provides that " in
order to recover it shall only be necessary
for the owner to prove the injury or destruc-
tion of his property," and under this pro-

vision it has been held that proof of the in-

jury makes a prima facie case for plaintiff

and places the burden upon defendant to
show the building of a good and sufficient

fence (Brentner v. Chicago, etc., R. Co., 68
Iowa 530, 23 ^"^. W. 245, 27 N. W. 605 ) ;

but
in later cases without expressly deciding
what is essential to establish a prima facie
case for plaintiff, it has been held that the
provision quoted must be construed with
other parts of the statute and that it is not
sufficient merely for plaintiff to prove the

injury or destruction of the property (Wall
V. Des Moines, etc., E. Co., 89 Iowa 193, 56
N. W. 436; Manwell v. Burlington, etc., R.
Co., 80 Iowa 662, 45 N. W. 568).

The Texas statute is construed as placing

the burden of proof upon defendant to show
that the road was fenced (Texas Cent. R. Co.

V. Childress, 64 Tex. 340; Texas, etc., R. Co.

V. Miller, 1 Tex. App. Civ. Cas. § 262) ; the

burden being upon plaintiff to show his

ownership of the animal, the fact of injury

and its value, and upon defendant to show
that the road was fenced or that the place

in question was one not required to be fenced,

or that the owner unlawfully permitted the

animal to be upon the track, which being
shown the burden is upon plaintiff to show
negligence on the part of the railroad com-
pany (Louisiana Western Extension R. Co. v,

Deon, (Civ. App. 1900) 56 S. W. 104).
58. See infra, X, H, 15, i, (vi), (c).

59. Turner v. St. Louis, etc., R. Co., 76
Mo. 261.

60. Ohio, etc,

207.
61. Baxter v.

R. Co. V. Taylor, 27 111.

Boston, etc., R. Corp., 102

Mass. 383 ; Summers v. Hannibal, etc., E. Co.,

29 Mo. App. 41.

Frightening animals.— Under the Mis-

souri statute making railroad companies lia-

ble where their tracks are not fenced for in-

juries due to animals being frightened by
passing trains and running upon bridges or

trestles or into fences or other obstructions,

the burden is upon plaintiff to show: (1)

That the animal went upon the track at a
place not fenced as required by law; (2)

that it was frightened by a locomotive or

train of cars; and (3) that it was injured

by running upon or against one of the places

or obstructions named. Yeager v. Chicago,

etc., R. Co., 61 Mo. App. 594, holding that

where an animal was injured by going on

defendant's bridge plaintiff could not recover

in the absence of proof that it was frigh*-*ned

by a train and went upon the bridge for that

reason.
62. Clardy v. St. Louis, etc., R. Co., 73

Mo. 576.

63. Ohio, etc., E. Co. v. Taylor, 27 111. 207.

But it will be presumed where the statute

excepts towns and villages that the houses

compose the town or village and that where

it i.s shown that the animal was killed be-

yond them that it was beyond the village

limits. Ohio, etc., R. Co. v. Irvin, 27 III. 178.,

[X, H, 15, 1, (VI), (a)]
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construed as not applying,"^ and if the place was one which could not lawfxilly

or properly have been fenced the burden is upon defendant to show this fact,"*

and this notwithstanding the place was within the hmits of a town or city.°'

Where the statute is not for the benefit of the pubUc generally, plaintiff must
show that he is a person entitled to the benefit of the statute,"' and if the statute

provides that the company shall be liable for damages occasioned by its failure

to fence the burden is upon plaintiff to show that the injury was a consequence
of the absence of the fence."* If plaintiff has agreed to maintain the fence or

received compensation for so doing, the burden is upon defendant to show such
fact in defense." It will also be presumed that a good and lawful fence such as

the company is required to construct will exclude all domestic animals,™ and
where it is claimed that such a fence would not if constructed have excluded the

particular animal injured, the burden is upon defendant to show this fact.'^

(b) Effect of Existence of Lawful Fence. Where a railroad company has
properly fenced its tracks no presumption of negligence arises from the mere fact

that an animal is injured thereon," and the burden is upon plaintiff to show that

there was actual negligence on the part of the company which caused the injury

64. Chicago, etc., E. Co. v. Modesitt, 124
Ind. 212, 24 N. E. 98G; Ft. Wayne, etc., R.
Co. V. Herbold, 99 Ind. 91; Jeffersonville,

etc., E. Co. V. O'Connor, 37 Ind. 95; Inter-

national, etc., E. Co. V. Cocke, 64 Tex. 151.

Places not required to be fenced see supra,
X, H, 4, b.

65. Cincinnati, etc., E. Co. v. Parker, 109
Ind. 235, 9 N. B. 787; Evansville, etc., R.
Co. V. Hosier, 101 Ind. 597, 1 N. E. 197; Ft.
Wayne, etc., E. Co. v. Herbold, 99 Ind. 91;
Louisville, etc., E. Co. v. Clark, 94 Ind. Ill;
Indianapolis, etc., E. Co. v. Lindley, 75 Ind.

426; Louisville, etc., E. Co. v. Whitesell, 68
Ind. 297; Indianapolis, etc., E. Co. v. Penry,
48 Ind. 128; Jeffersonville, etc., E. Co. v.

O'Connor, 37 Ind. 95; Cleveland, etc., E. Co.

V. Miller, 40 Ind. App. 165, 81 N. E. 517;
Toledo, etc., E. Co. v. Jackson, 5 Ind. App.
547, 32 N. E. 793 ; Pennsylvania Co. v. Lind-
ley, 2 Ind. App. Ill, 2S" N. E. 106; Union
Pae. E. Co. v. Dyche, 28 Kan. 200; Flint,

etc., E. Co. r. Lull, 28 Mich. 510; Inter-

national, etc., E. Co. V. Cocke, 64 Tex. 151;
Missouri, etc.. E. Co. v. Willis, (Tex. Civ.

App. 1899) 52 S. W. 625; Gulf, etc., E. Co.

V. Weems, (Tex. Civ. App. 1897) 38 S. W.
1028; Texas, etc., E. Co. v. Mitchell, 2 Tex.
App. Civ. Cas. § 373.

If it would endanger the lives or safety
of the company's employees engaged in

switching or operating the trains to maintain
fences or cattle-guards at the place in ques-

tion the burden is upon defendant to show
this fact (Chicago, etc., E. Co. v. Modesitt,

124 Ind. 212, 24 N. E. 986; Pennsylvania Co.

». Lindlev, 2 Ind. App. Ill, 28 N. E. 106;

Cox V. Atchison, etc., E. Co., 128 Mo. 362, 31

S. W. 3), unless this fact appears from
plaintiff's own evidence (Spooner r. St. Louis
Southwestern E. Co., 66 Mo. App. 32).

Where a railroad bridge abuts directly upon
a highway so that a cattle-guard could not
be constructed outside of the bridge without
obstructing the highway, the burden is upon
defendant to show that in the construction of

the bridge it had adopted all precautions to'

prevent animals passing thereon from the

[X, H, 15, i, (VI), (A)]

highway consistent with the proper conduct
of its business and the safety of its trains

and passengers. Cincinnati, etc., E. Co. v.

Jones, 111 Ind. 259, 12 N. E. 113.

In Iowa it has been held that the burden
is upon plaintiff to show that the place in

question was one where the company was re-

quired to fence its tracks. Kyser v. Kansas
City, etc., E. Co., 56 Iowa 2()7, 9 N. W.
133; Comstock v. Des Moines Valley E. Co.,

32 Iowa 376. But see Brentner v. Chicago,

etc., E. Co., 68 Iowa 630, 23 N. W. 245, 27
N. W. 605.

66. Flint, etc., R. Co. v. Lull, 28 Mich.
510; International, etc., E. Co. i'. Cocke, 64
Tex. 151; Gulf, etc., E. Co. v. Adams, (Tex.

Civ. App. 1894) 24 S. W. 834; Texas, etc.,

E. Co. V. Mitchell, 2 Tex. App. Civ. Cas.

§ 373.
67. Summers e. Hannibal, etc., E. Co., 29

Mo. App. 41.

68. Lawrence v. Milwaukee, etc., E. Co.,

42 Wis. 322. See also Montgomery v.

Wabash, etc., E. Co., 90 Mo. 446, 2 S. W.
409.

But it will be presumed where it is shown
that the animal was kiUed or injured at a
point where the road was not fenced and
should have been fenced that it came upon
the track and was injured on account of the

absence of the fence. Walther v. Pacific E.
Co., 55 Mo. 271; Lantz v. St. Louis, etc., E.
Co., 54 Mo. 228 ; Fickle v. St. Louis, etc., E.

Co., 54 Mo. 219; Wood v. Kansas City, etc.,

E. Co., 43 Mo. App. 294.

69. Toledo, etc., E. Co. v. Pence, 71 111.

174; Toledo, etc., E. Co. v. Pence, 68 111. 524;
Cincinnati, etc., E. Co. v. Hoffhines, 46 Ohio
St. 643, 22 K. E. 871.

70. Missouri Pac. E. Co. v. Baxter, 45 Kan.
520, 26 Pae. 49.

71. Missouri Pac. R. Co. v. Baxter, 45 Kan.
520, 26 Pac. 49; Missouri Pac. E. Co. v.

Eoads, 33 Kan. 640, 7 Pac. 213; Missouri
Pac. E. Co. V. Bradshaw, 33 Kan. 533, 6 Pac.
917.

72. Warren v. Chicago, etc., E. Co., 59 Mo,
App. 367.
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complained of,'^ and that there was such negUgeuce after the animal was discov-

ered upon the track.'*
*

(c) Place of Entry of Animal on Track. Since the place of entry governs the
liability the burden is upon plaintiff to show that the animal came upon the track

at a place where it was not fenced,'^ but notwithstanding the liabil ty is so deter-

mined," it will be presumed in the absence of evidence to the contrary that the
animal came upon the track at the place where it was killed or injured," and con-
sequently that if this was a place which should have been fenced the company
is liable; '* but on the other hand, if there is no evidence as to the place of entry
and it is shown that the place of injury was one not required to be fenced, it

must also be presumed that the company was not required to fence where the
animal entered.''* The presumption that the place of injury was also the place

of entry is a rebuttable one,^" and can be entertained only in cases where there

is no evidence as to the place where the animal actually came upon the track. ^^

(d) Defects in Fences and Cattle-Guards. In an action based upon a failure

of the railroad company to maintain fences and cattle-guards in a proper state

of repair, the burden is upon plaintiff to show their insufficiency,*^ that the animal
came upon the track through or over such fence or cattle-guard,*' and under
statutes merely requiring fences at certain places, that the place where the animal
came upon the track by reason of such defect was one which the company was
required to fence; ** but this being shown the burden is upon defendant to show
a sufficient reason for faihng properly to maintain them at the place in question.**

Negligence on the part of the railroad company in failing to repair a fence or cattle-

guard will be presumed without proof of actual notice of the defect where it is

shown to have existed for an unreasonable length of time,*" and where it is shown
that an animal escaped from an adjoining inclosure through a fence which defend-
ant was boxmd to maintain and which at some places was defective and at others

sufficient, it will be presumed in the absence of evidence to the contrary that
the animal escaped at the place where the fence was insufficient.*'

(vii) Crossings, Gates, and Bars. In an action for injury to an animal
based upon the defective condition of a crossing, the burden is upon plaintiff to

show that the injury occurred at the crossing and by reason of its defective con-

73. Warren v. Chicago, etc., R. Co., 59 Mo. Mo. 139; Jantzen v. Wabash, etc., R. Co.,

App. 367; International, etc., R. Co. «. 83 Mo. 171; Kinion v. Kansas City, etc., R.
Cocke, 64 Tex 151; International, etc.", R. Co., 39 Mo. App. 574; Duke v. Kansas City,

Co. r. San^ora, 1 Tex. App. Civ. Cas. § 155. etc., R. Co., 39 Ma. App. 105; MeGuire v.

74. Perse i". Atchison, etc., R. Co., 51 Mo. Missouri Pac. R, Co., 23 Mo. App. 325.
Api. 171. 79. Lake Erie, etc., R. Co. v. Kneadle, 94

75. Louisville, etc., R. Co. v. Goodbar, 102 Ind. 454.
Ind. 596, 2 N. E. 337, 3 N. E. 162; Lalce 60. Sowders v. St. Louis, etc., R. Co., 127
Brie, etc, E. Co. v. Kneadle, 94 Ind. 454. Mo. App. 119, 104 S. W. 1122.

Plaintiff need not prove by positive evi- 81. Sowders v. St. Louis, etc., R. Co., 127
dence the place of entry, but it is sufficient Mo. App. 119, 104 S: W. 1122; Bumpas v.

if circumstances are proved from which the Wabash, etc., E. Co., 103 Mo. App. 202, 77
fact can be legitimately inferred. Evans- S. W. 115; Kimball v. St. Louis, etc., R. Co.,
ville, etc., R. Co. v. Mosier, 101 Ind. 597, 99 Mo. App. 335, 73 S. W. 224.
I N. E. 197. 82. Smead v. Lake Shore, etc., R. Co., 58
76. St. Louis, etc., R. Co. v. Casner, 72 Mich. 200, 24 N. W. 761; Morrison v. New

111. 384; Acord v. St. Louis Southwestern York, etc., R. Co., 32 Barb. (N. Y.)
E. Co., 113 Mo. App. 84, 87 S. W. 537. 568.

77. St. Louis, etc., R. Co. v. Casner, 72 111. 88. Morrison v. New York, etc., E. Co., 32
384; Jantzen v. Wabash, etc., R. Co., 83 Barb. (N. Y.) 568.
Mo. 171 ; Acord v. St. Louis Southwestern 84. Clardy v. St. Louis, etc., R. Co., 73 Mo.
E- Co., 113 Mo. App. 84, 87 S. W. 537; 576.
Ellis 1-. Mississippi River, etc., E. Co., 89 85. Cincinnati, etc., R. Co. v. Ford, 89 Ind.
Mo. App. 241 ; Fraysher v. Mississippi River, 92.
etc., R. Co., 66 Mo. App. 573 ; Kinion v. 86. Varco v. Chicago, etc., R. Co., 30 Minn.
Kansas City, etc., R. Co., 39 Mo. App. 382. 18, 13 N. W. 921.

78. St. Louis, etc., R. Co. v. Casner, 72 87. Leyden v. New York Cent. R. Co., 53
111. 384; Lepp V. St. Louis, etc., R. Co., 87 Hun (N. Y.) 114, 8 N. Y. Suppl. 187.

[81] [X, H, 15, i, (vn)]
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dition.'* In an action for injury to animals which went upon the track through
a gate or bars in the railroad fence, the burden of proof is upon plaintiff to show
that it was open through defendant's fault/' by showing that it was left open by
defendant/" or was open by reason of a defective condition which was known
or should have been known to defendant," or if left open by some third person.

that it had been allowed to remain open for such length of time after the company
knew or should have known of it as to charge the company with negligence in

not closing it.°^

(viii) Signals and Lookouts. In an action based upon a failure to give

crossing signals as required by statute, the burden is upon plaintiff to show that
the signal was not given, "^ and also that such omission was the cause of the injury

complained of,** unless by statute the burden is placed upon defendant to show
that the omission was not the cause of the injury."^ Under statutes making
proof of the injury prima facie evidence of negligence and placing the burden
of proof upon the company to show that all the statutory requirements were
complied with,°° the burden is upon the company to show that the signals were
given,"' and that a proper lookout was maintained; "* and in the absence of statute

it has been held sufficient to constitute a prima facie case to show that the animal
was on the track where it could have been seen, if a proper lookout had been main-
tained, for a distance within which the train might have been stopped.'"

88. Croddy v. Chicago, etc., R. Co., 91
Iowa 5518, 60 N. W. 214.

89. Johnson v. Chicago, etc., E. Co., 55
Iowa 707, 8 X. W. 664; St. Louis, etc., E.
Co. V. Adams, 24 Tex. Civ. App. 231, 58
S. W. 1035. Compare Chicago, etc., E. Co. v.

Barnes, 116 Ind. 126, 18 N. E. 459.

It does not make a prima facie case for
plaintiff to show that the bars had been left

down by some third person and that an
animal went through tliem upon the traclc

and was injured, but plaintiff 'must go
further and show that defendant negligently

permitted them to remain down. Perry v.

Dubuque Southwestern E. Co., 36 Iowa
102.

90. Eidenore v. W,aba8h, etc., E. Co., 81
Mo. 227.

91. Johnson v. Chicago, etc., E. Co., 55
Iowa 707, 8 N. W. 664, holding that the

fact that tho gate was defectively constructed
or out of repair, it being shown to have
been securely fastened n short time before
tlie accident, raises no presumption that it

was open by reason of its defective condi-

tion.

92. Perry v. Dubuque Southwestern E. Co.,

36 Iowa 102; Eidenore t;. Wabash, etc., E.

Co., 81 Mo. 227.

93. Quincy, etc., E. Co. v. Wellhoener, 72
111. 60.

If the statute requires a bell " or " whistle

to be sounded plaintiff must show that both

were omitted. Summerville v. Hannibal, etc.,

E. Co., 29 Mo. App. 48.

94. Quincy, etc., E. Co. v. Wellhoener, 72
III. 60; St. Louis, etc., E. Co. v. Hurst, 25
111. App. 181; Terre Haute, etc., E. Co. v.

Tuterwiler, 16 111. .-Vpp. 197.

95. Orcutt V. Pacific Coast E. Co., 85 Cal.

291, 24 Pac. 661; Eoberts ;;. Wabash, etc.,

E. Co., 113 Mo. App. 6, 87 S. W. 601;

Barr v. Hannibal, etc., E. Co., 30 Mo. App.
248.

[X. H, 16, 1, (VII)]

Under the Missouri statute as amended in

i88i proof that an animal was injured by a
train at a public crossing and that the

statutory signals were not given makes a
prima facie case for plaintiff and places the

burden upon defendant to show that the
omission was not the proximate cause of the

injurv (Eoberts v. Walker, 113 Mo. App. 6,

87 S.'W. 601; Atterberry v. Wabash, etc., E.
Co., 110 Mo. App. 608, 85 S. W. 114; Barr
V. Hannibal, etc., E. Co., 30 Mo. App. 248;
Smith V. Wabash, etc., E. Co., 19 Mo. App.
120) ; unless of course plaintiff's own testi-

mony discloses this fact (Atterberry v. Wa-
bash, etc., E. Co., supra) ; but the presump-
tion may be rebutted and whether it has
been overcome by defendant's evidence is a
question for the jury (Barr v. Hannibal,

etc., E. Co., supra). Prior to this amend-
ment it was held that the burden was upon
plaintiff to show some connection between
the omission to give the signal and the in-

jury complained of (Holman v. Chicago, etc.,

E. Co., 62 Mo. 562; Stoneman v. Atlantic,

etc., E. Co., 58 Mo. 603 [disHngmshing How-
enstein r. Pacific E. Co., 55 Mo. 33] ) ; but

that if there was any evidence tending to

show this it became a question for the jury
(Alexander v. Hannibal, etc, R. Co., 76 Mo.
494; Goodwin v. Chicago, etc., E. Co., 75

Mo. 73) ; and it was subsequently held suf-

ficient to make a prima facie case for plain-

tiff to show that the signals were not given

and that the animal was in a position to

have escaped if thev had been given (Taylor

V. St. Louis, etc., E'. Co., 83 Mo. 386 ; Turner
V. Kansas City, etc., E. Co., 78 Mo. 578).

96. See supra, X, H, 15, i, (ni).

97. Alabama Great Southern E. Co. v. Mal-
pin, 80 Ala. 73.

98. Birmingham Mineral E. Co. f. Harris,

98 Ala. 326, 13 So. 377.

99. Kelly v. Oregon Short Line, etc., R. Co.,

4 Ida. 190, 38 Pac. 404, holding that where
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(ix) Rate of Speed. In an action to recover for injury to an animal on

the ground of negligence in running a train at a rate of speed in violation of an

ordinance plaintiff has the burden of proving that the ordinance was in force at the

time of the injuiy,* and in the absence of statute that the injury was directly due

to such excessive rate of speed; ^ but in some jurisdictions where it is shown that

an animal was injured by a train while running at a prohibited rate of speed,

a presumption arises that the injury was the result of the company's negligence/

and the burden is upon the railroad company to rebut it.* In the absence of

statute or ordinance no particular rate of speed is negligence as matter of law.*

(x) Precautions as to Animals Seen On or Near Track. In the

absence of statute if the animal injured was wrongfully upon the track the burden

is upon plaintiff to show negligence on the part of the railroad company after

the animal was discovered/ and ordinarily in any case where the question is

whether defendant was negligent in failing to stop the train after discovering

the animal upon the track, the burden of proof is upon plaintiff; ' but it has been

held that where the evidence shows that an animal ran along the track in front

of the train for a distafice within which a train could ordinarily be stopped, if

there were any circumstances in the particular case making it unsafe or imprac-

ticable to stop the train the burden is upon defendant to show this fact.*

(xi) Contributory Negligence. The rule varies in different jurisdic-

tions as to whether plaintiff must alege and prove the absence of contributory

negligence on his part or whether it is a matter of defense to be proved by defend-

ant;" so in actions for injuries to animals it is held in some jurisdictions that plain-

tiff must show that he was not guilty of contributory negligence,'" and in others

that the burden of proving contributory negligence is upon defendant."

it is shown that the track was straight

for over a mile, the animal black, and snow
upon the ground, and the tracks of the ani-

mal showed that it had wandered along the

track for a considerable distance before being

struck, this is sufficient to put defendant

upon proof of any circmnstances which
might have prevented its servants from
avoiding the injury.

1. Chicago, etc., R. Co. v. Engle, 76 111. 317.

2. Didman v. Michigan Cent. R. Co., 5

Ohio S. & C. PI. Dec. 140, 7 Ohio N. P.

380.

3. Toledo, etc., R. Co. v. Deacon 63 111. 91;
Cleveland, etc., R. Co. v. Ahrens, 42 111. App.
434; St. Louis, etc., R. Co. v. Morgan, 12

111. App. 256; Union Pac. R. Co. v. Rass-
mussen, 25 Nebr. 810, 41 N. W. 778, 13

Am. St. Rep. 527. See also Correll v. Bur-
lington, etc., R. Co., 38 Iowa 120, 18 Am.
Ecp. 22.

The piesumption is not conclusive but is a
mere prima facie presumption which may be
overcome by evidence. Chicago, etc., R. Co.
V. Zerbe, 110 111. App. 171.

4. Toledo, etc., R. Co. v. Deacon, 63 111.

91; Chicago, etc., R. Co. v. Smedley, 65 111.

App. 644; St. Louis, etc., R. Co. v. Morgan,
12 111. App. 256.

5. Potter V. Hannibal, etc., R. Co., 18 Mo.
App. 694.

6. Locke V. First Div. St. Paul, etc., R. Co.,

15 Minn. 350.
7. Illinois Cent. R. Co. v. Weathersby, 6.3

Miss. 581.
8. Gulf, etc., R. Co. v. Ellis, 54 Fed. 481,

4 C. C. A. 454.
9. See Negligence, 29 Cye. 601.

10. Haner v. Northern Pac. R. Co., 7 Ida.

305, 62 Pac. 1028; Illinois Cent. R. Co. r.

Trowbridge, 31 111. App. 190; Indianapolis,

etc., R. Co. V. Caudle, 60 Ind. 112; Perkins l\

Eastern R. Co., 29 Me. 307, 50 Am. Dec.

580.

In Illinois it is held that where the animal
injured was in charge or under the control

of the owner or some person representing

him the burden is upon plaintiff to show the

absence of contributory negligence ( Illinois

Cent. R. Co. v. Trowbridge, 31 111. App.

190) ; but that merely allowing an animal

to run at large is not contributory negli-

gence unless done under such circumstances

that the natural and probable consequence

would 1)B that it would go upon the track

and be injxired, and that in such cases the

burden of proving contributory negligence

whore it does not otherwise appear is upon
the railroad company (Cairo, etc., R. Co. v.

Woosley, 85 111. 370).
Where the animal injured was at large

which under the general law was unlawful
unless authorized by the town where the

injury occurred, the burden of showing such

an exemption from the operation of the

general law is upon plaintiff. Perkins v.

Kastern R. Co., 29 Me. 307, 50 Am. Dec.

589.

11. Vinson v. Chicago, etc., R. Co., 47

Minn. 205, 50 N. W. 228; Jackson r. Sump-
ter Valley R. Co., 50 Greg. 455, 93 Pac. 356

;

Johnson v. Baltimore, etc., R. Co., 25 W. Va.
570.

In Iowa the burden of proving that the

owner of an animal injured caused the in-

jury by his own "wilful act" within the

[X, H, IB, i, (XI)]
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(xii) Ownership or Possession of Animal Injured.^ The burden is

upon plaintiff to show either ownership or possession of the animal injured," but
proof of plaiatiff's possession of the animal is prima facie evidence of his ownership
thereof."

j. Admissibility of Evidence— (i) In General}^ In actions for injury to
animals the general rules as to the relevancy and admissibility of evidence in civil

actions apply.'" Ordinarily evidence is admissible of all facts and circumstances
which reasonably tend to estabUsh or disprove the matters in issue/' but evidence
which is irrelevant and could throw no Ught upon the subject imder investigation
is inadmissible.'* It is also proper to exclude evidence as to general matters

meaning of the statute is upon the railroad
company. Stewart v. Burlington, etc., R.
Co., 32 Iowa 561.

12. Persons entitled to damages see supra,
X, H; 13.

13. Ohio, etc., R. Co. v. Saxton, 27 111.

426; Welsh v. Chicago, etc., R. Co., 53 Iowa
632, 6 N. W. 13; Alexander v. Hannibal,
etc., R. Co., 76 Mo. 494 ; Turner v. St. Louis,
etc., R. Co., 76 Mo. 261. See also Little

Rock, etc., R. Co. ;;. Locke, (Ark. 1898) 45
S. W. 909.
Where the parties suing claim as joint

owners they should be held to reasonably
strict proof of sucK ownership. lUinoia
Cent. R. Co. v. Finnigan, 21 111. 646.

14. Toledo, etc., R. Co. v. Stevens, 63 Ind.
337.

15. Evidence admissible under pleadings see
supra, X, H, 15, h, (ii).

Competency, examination, and credibility

of witnesses see Witnesses.
16. See, generally. Evidence, 16 Cye. 1110

et seq.

17. Alabama Great Southern R. Co. v.

Moody, 92 Ala. 279, 9 So. 238; International,
etc., R. Co. V. Hughes, 81 Tex. 184, 16 S. W.
875.

Evidence admissible.— Where defendant
seeks to show that the cattle were killed

at a crossing it is competent for plaintifif

to show as evidence of the place of injury
that there were cattle tracks along the road
at the place where he claimed the injury
occurred without proof that they were made
by the animals actually killed. Ohio, etc.,

E. Co. V. Wrape, 4 Ind. App. 108, 30 N. E.
427. Whei-e the question whether the animal
injured was struck by a train is in issue evi-

dence is admissible that on the same day at
a station beyond where the injury occurred
fresh blood and hair were seen upon the
cow-catcher of the engine. International,

etc., E. Co. V. Hughes, 81 Tex. 184, 16 S. W.
875» In an action for injury to a team
while unloading freight evidence is admis-
sible of instructions given by the station

agent to other consignees of freight as to

the place for stopping teams to show that

plaintiff's conduct was in accordance with
the company's general course of business

with others 'and should therefore have been
anticipated by defendant. Bachant v. Boston,

etc., R. Co., 187 Mass. 392, 73 N. E, 642,

105 Am. St. Rep. 408. In an action based
upon a failure to maintain cattle-guards at

the crossing of a road claimed by plaintiff

[X, H, 15, i, (xn)]

to be a public highway it is error to exclude

the testimony of a witness that the road
had been used as a highway for thirty-eight

years and worked as a public road, as such
evidence itended to prove a highway by
dedication or prescription. Burbank v.

Grand Trunk R-. Co., 70 N. H. 398, 48 Atl.

280. Where plaintiff's witnesses testified

that the cattle killed were of a certain breed
and value, it is error to exclude the evi-

dence of a witness for defendant who testified

that he was familiar with the cattle killed

and the market value of the cattle and that
they did not have the appearance of cattle of
the breed testified to and were of much less

value than claimed by plaintiff's witnesses.

Missouri, etc., R. Co. v. Lane, (Tex. Civ.

App. 1904) 80 S. W. 534. Evidence as to

the validity of a, stock law election is ad-

missible, as the existence of such » law
would affect the degree of care in the opera-
tion of trains. Missouri, etc., R. Co. v.

Tolbert, (Tex. Civ. App. 1907) 101 S. W.
1014. In an action for negligently frighten-

ing a team evidence ia admissible of the

distance at which the team was standing
from the track. Louisville, etc., R. Co. v.

Mertz, (Ala. 1905) 40 So. 60.

18. Georgia Cent. R. Co. v. Edmondson, 135
Ala. 336, 33 So. 480; Memphis, etc., R. Co.

V. Lyon, 62 Ala. 7 1 ; Hudson v. Chicago, etc.,

R. Co., 59 Iowa 581, 13 N. W. 735, 44
Am. Rep. 692; Collins v. Atlantic, etc., R.
Co., 65 Mo. 230; Gulf, etc., R. Co. v. Ogg,
8 Tex. Civ. App. 235, 28 S. W. 347.

Evidence inadmissible.— In an action for

negligent injury the fact that the people of

a certain section had held a mass meeting
and agreed to disregard a stock law does

not repeal the law, and evidence of such
fact is inadmissible. Georgia R., etc., Co.

V. Walker, 87 Ga. 204, 13 S. E. 511. Evi-
dence that a section foreman was a com-
petent and careful man is too remote to show
the condition of a gate, particularly where
it is not shown that he personally had the
care of the gate at the time. Chicago, etc.,

R. Co. V. O'Brien, 34 111. App. 155. Where
there was but one set of tracks on the road-
bed near the place of accident which led

directly to where the animal was killed,

evidence as to whether there were other
animals in the field where the injury oc-

curred is properly excluded as immaterial.
Georgia Cent. R. Co. v. Hdmonston, 135 Ala.

335, 33 So. 480. On the issue as to whether
an animal was killed by the train or was
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wWch are sufficiently -within the knowledge of the jury/® or as to facts which
being conceded would not affect defendant's liability in the particular case.^"

A witness may testify as to his opinion or conclusion where the matter to which
the testimony relates could not be reproduced or described to the jury as it appeared
to the witness at the time," or where it involves technical knowledge and experi-

ence;^ but not where the facts can be clearly stated and the jury is competent
to draw its own conclusions.^^ Upon the question of damages evidence as to th«

quantity and value of the milk given by the cows killed is admissible for the pur-

pose of determining their market value,^ and testimony as to what plaintiff paid

for the animal injured is admissible as evidence of its value; ^' and where the statute

provides for a penalty only for a failure to construct cattle-guards to be fixed

within certain limits by the jury, evidence of the value of the animal is admissible

to aid the jury in determining the amount of the penalty to be imposed.^"

(n) CvSTOMARY Mbthods and Acts. Whether neghgence exists must
ordinarily be determined by the facts in the particular case in which the question

arises, and it is not admissible to show customary or habitual conduct of defendant

in order to show the existence or absence of neghgence at the particular time.^'

So evidence of the usual speed of defendant's train at the place of injury before

and aftra" the injury complained of is not admissible as evidence of negligence at

the time of the injury ;^° and in an action based upon the alleged insufficiency of

fences, gates, or cattle-guards, it has been held that evidence is not admissible

that the cattle-guard in question was the same as those in general use on defend-

ant's road,^' or that the fastenings on the gate in question wore hke those in general

use; ^ but it has been held that evidence that the same make of cattle-guard was
in general use among well equipped railroads and was regarded as the best known
make is admissible as tending to show the sufficiency of the cattle-guard in question,

although not conclusive of such fact.^*

(m) Similar Facts or Transactions. In actions for injury to animals

placed upon the track, it appearing that 323. Indiana, etc., R. Co. v. Hale, 93 Ind.

its head was cut off but the body was with- 79; St. Louis, etc., R. Co. v. Ritz, 33 Kan.
out indications of having been struck by a 404, 6 Pac. 533.

train, the testimony of a "witness that he 24. Western R. Co. v. Stone, 145 Ala. 663,

had previously seen a horse on one side of 39 So. 723; Taylor v. Spokane, etc., R. Co.,

the track and its head on the other is in- 32 Wash. 450, 73 Pac. 499.

competent vfhere he did not see it struck 35. Gulf, etc., R. Co. v. Anson, (Tex. Civ.

or know how it was killed. St. Louis, etc., App. 1904) 82 -S. W. 785.

E. Co. V. Terry, 22 Tex. Civ. App. 176, 54 26, St. Louis, etc., R. Co. v. Busiek, 74

S. W. 431. Ark. 589, 86 S. W. 674.

19. Clark v. Kansas City, etc., R. Co., 55 27. Houston, etc., R. Co. v. Jones, 16 Tex.

Iowa 455, 8 K. W. 328. Civ. App. 179, 40 S. W. 745.

20. Grimmell v. Chiaago, etc., R. Co., 73 28. Houston, etc., R. Co. v. Jones, 16 Tex.

Iowa 93, 34 N. W. 758, holding that where Civ. App. 179, 40 S. W. 745. But see Gulf,

it is undisputed that the animal was seen etc., R. Co. v. Anson, (Tex. Civ. App. 1904)

in time to stop the train but the engineer 82 S. W. 785.

did not consider ,it necessary to do so in 29. Chicago, etc., R. Co. v. Bryant, 29 111.

order to avoid the accident, it is not error App. 17 ; Schuyler v. Fitohburgh, etc., R. Co;.,

to exclude evidence as to the exact time when 20 N". Y. Suppl. 287, holding that such evi-

the animal was discovered. dence has no tendency to establish the suf-

31. Ohio, etc., H. Co. v. Wrape, 4 Ind. App. ficiency of the cattle-guard since defendant s

108, 30 N. E. 427; Craig v. Wabash R. Co., entire system may have been an improper

121 Iowa 471, 96 N. W. 965. one.
„.^ ^ t, r, nc,

A witness may testify that the tracks upon 30. Payne v. Kansas City, etc., K. Co., 7^
the road were those of » horse and that they Iowa 214, 33 N. W. 633, holding that such

showed whether he was running, walking, or evidence is inadmissible where no offer is

jumping. Craig v. Wabash R. Co., 121 made to show that such fastenings m general

Iowa 471 96 N W 965 nse had been applied to gates m the same

22. Grimmell «. Chicago, etc., R. Co., 73 way, that all the material circumstances

Iowa 93, 34 N. W. 758, holding that a fire- were alike, and that such fastenings had

man of four years' experience may testify proved suflicient.

as to the time or distance within which a 31. Lake Erie, etc., R. Co. v. Murray, 69

given train under a given state of circum- HI. App. 274. See also Horan v. Taylor,

stances tan be stopped. etc., K. Co., 3 Tex. App. Civ. Cas. § 435.

[X, H, 15, j, (ni)]
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the evidence must ordinarily be limited to the facts and circumstances of the
particular injury complained of/' and in an action for negligent injury evidence

is not admissible of negligence in the operation of other of defendant's trains at

different times,^ or of injuries to other animals at the same place at different

times/* or even at the same time;'' or in an action based upon the defective con-

dition of a crossing that other animals had been injured on the same cros&ing/'

uijless expressly admitted only for the purpose of charging the company with
notice of the defect.'^ It has been held, however, as tending to show the insufficiency

of a fence or cattle-guard, that evidence is admissible that other animals had
previously gotten over the fence at the same place,^' or over a different cattle-

guard if it was shown to be of the same kind and character as the one in question,^'

or that similar fastenings for gates had proved insufficient where the court instructed

the jury that before such evidence could be considered it must be shown not only

that the fastenings were similar but that the manner in which they were put on
and the gates hung were in all respects alike; *° but on the contrary it has been
held that evidence offered on the part of defendant that other cattle-guards similar

to the one in question had proved sufficient is inadmissible.*'

(iv) Subsequent Repairs or Precautions. In an action based upon
the defective condition of fences, crossings, or station grounds, evidence of repairs

made subsequently to the injury complained of is not admissible as an admission
on the part of defendant of prior insufficiency or for the purpose of showing past

negligence; ^ but is admissible for the purpose of showing that the defect was one
which it was defendant's duty to repair," or that the company regarded the place

32. Hogue V. Southern E. Co., 14fi Ala.
384, 41 So. 425; Louisville, etc., E. Co. v.

Mertz, (Ala. 1905) 40 So. 60; Mississippi
Cent. E. Co. v. Miller, 40 Miss. 45; Gulf,
etc.. E. Co. V. Ogg, 8 Tex. Civ. App. 285,
28 S. W. 347.

33. Mississippi Cent. E. Co. v. Miller, 40
Miss. 45. But see Anson v. Gulf, etc., E.
Co., 42 Tex. Civ. App. 437, 94 S. W. 94,

holding that such testimony is admissihle on
cross-examination for the purpose of dis-

crediting the previous testimony of one of
defendant's witnesses.

34. Georgia Cent. E. Co. v. Ross, 107 Ga.
73, 32 S. E. 904; Georgia R., etc., Co. v.

Walker, 87 Ga. 204, 13 S. E. 5ir; Croddy
V. Chicago, etc., E. Co., 91 Iowa 593, 60
N. W. 214; Gulf, etc., E. Co. v. Ogg, 8

Tex. Civ. App. 285, 28 S. W. 347.

35. Hogue V. Southern E. Co., 146 Ala.
384, 41 So. 425.

36. Croddy v. Chicago, etc., E. Co., 91 Iowa
598, 60 N. W. 214; Hudson v. Chicago, etc.,

E. Co., 59 Iowa 581, 13 N. W. 735, 44 Am.
Rep. 692. But see Kelly v. Southern Min-
nesota, E. Co., 28 Minn. 98, 9 N. W.
588.

37. Toledo, etc., E. Co. v. Milligan, 2 Ind.

App. 578, 28 N. e. 1019.

38. Chicago, etc., R. Co. v. Hart, 22 111. App.
207; Bowen v. Flint, etc., E. Co., 110 Mich.
445, 6S N. W. 230 [distinguishing Jebb v.

Chicago, etc., E. Co., 67 Mich. 160, 34 N. W.
538, where the evidence offered related to

several months prior to the injury com-
plained of and was not confined to any par-

ticular part of the fence].

39. Lake Erie, etc., E. Co. v. Murray, 69

111. App. 274; Lake Erie, etc., E. Co. v.

Helmericks, 38 Til. App. 141 ; New York, etc.,
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E. Co. r. Zumbaugh, 11 Ind. App. 107, 38
N. E. 531.

40. Payne v. Kansas City, etc., E. Co., 72
Iowa 214, 33 N. W. 633.

41. Downing v. Chicago, etc., E. Co., 43
Iowa 96.

42. Wabash E. Co. v. Kime, 42 111. App.
272; Hudson v. Chicago, etc., E. Co., 59
Iowa 581, 13 N. W. 735, 44 Am. Rep. 692;
Morse v. Minneapolis, etc., R. Co., 30 Minn.
465, 16 N. W. 358 [overruling Kelly r.

Southern Minnesota R. Co., 28 Minn. 98,

9 N. W. 588]. See also Woods v. Missouri,
etc., E. Co., 51 Mo. App. 500. But see Page
V. Great Eastern E. Co., 24 L. T. Rep. N. S.

585.
Where the place of entry is in issue plain-

tiff claiming that the animal entered through
a defective railroad fence and the company
claiming that it entered through a gate left

open by plaintiff, testimony of a witness that
he found fresh breaks in the boards of the
fence and boards nailed on with new nails

and hair upon the broken boards is admis-
sible as tending to show an entry through
the fence. Townsend r. Northern Pac. E.
Co., 29 Wash. 185, 69 Pac. 750.

In Georgia it was formerly held that evi-

dence of repairs made subsequent to the
injury was admissible (see Central E. Co.
1'. Gleason, 69 Ga. 200), but the earlier de-

' cisions to this effect have been expressly

overruled (Georgia Southern, etc., R. Co. v.

Cartledge, 116 Ga. 164, 42 S. E. 405, 50
L. E. A. 118).
43. Woods V. Missouri, etc., R. Co., 51 Mo.

App. 500, holding further that if defendant
desires such evidence restricted to the pur-
pose for which alone it is admissible, an in-

struction must be asked to that effect.
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in question as one which might lawfully be fenced ; " and where there is any evi-

dence of condition shortly after the injury different from that claimed to exist

at the time of the injury, it is competent to show that such condition was a changed
one made better by repairs after the injury occurred.^^ Evidence that after the

injury complained of sign-boards were erected and signals given at the crossing

where the injury occurred is not admissible.'"'

(v) Fences AND Cattle-Guards— {^) In General. In actions based upon
a failure to construct and maintain proper fences and cattle-guards, witnesses can
ordinarily be permitted to testify only as to the facts and not matters of opinion.^'

It is competent to show the facts as to the condition of the tracks, their location,

and the uses made of them at the place in question;*' but the opinions of wit-

nesses are not admissible as to whether defendant could properly fence at the place

in question,*" or whether the construction of cattle-guards at such places would
endanger the Uves or limbs of defendant's employees,^" or whether the fences or

cattle-guards constructed were properly constructed and sufficient for the purpose
intended." In an action based upon the statutory liability for failure to fence,

evidence of negligence in the operation of the train is irrelevant and inadmissible; ^^

but in an action based upon negligence in the operation of the train, evidence of

the absence of fences or cattle-guards is admissible as bearing upon the degree

of care to be exercised; ^^ and conversely it is competent for the railroad company
to show that the owner of the animal injured had been paid for constructing and
maintaining the fence at the place where the animal came upon the track.** In

an action based upon a failure to fence where it is claimed that the injury occurred

upon defendant's depot grounds, a deed of the land purchased for such ground
is inadmissible,*^ and where the railroad tracks do not intersect the streets of an
adjoining town the plat of such town is not admissible.*"

(b) Condition of Fences and Cattle-Guards. The liability of a railroad com-
pany for a defective condition of its fences or cattle-guards depends upon their

condition at the time of the injury alleged to have resulted therefrom, and only

such evidence is admissible as tends to show the condition at that time;*' but

whether evidence of their condition at other times is admissible for this purpose

depends upon the circumstances.*' Evidence of their condition at a time sub-

44. Toledo, etc., K. Co. v. Owen, 43 Ind.

405.

45. See Wabash R. Co. v. Kime, 42 111.

App. 272.

46. Louisville, etc., R. Co. v. Bowen, 39

S. W. 31, 18 Ky. L. Rep. 1099.
47. Indiana, etc., R. Co. t. Hale, 93 Ind.

79; St. Louis, etc., R. Co. v. Ritz, 33 Kan.
404, 6 Pac. 533.
A question as to the time usually required

to fill a cattle-guard with snow is properly

excluded on the ground that it is seeking

to elicit an opinion of the witness rather

than the statement of a fact. Grahbnan v.

Chicago, etc., R. Co., 78 Iowa 564, 43 N. W.
529, 5 L. R. A. 813.

48. See Chicago, etc., R. Co. v. Modesitt,

124 Ind. 212, 24 N. E. 986.
49. Indiana, etc., R. Co. c. Hale, 93 Ind.

79.

50. Chicago, etc., R. . Co. v. Modesitt, 124
Ind. 212, 24 N. E. 986; Chicago, etc., R.
Co. V. Clonch, 2 Kan. App. 728, 43 Pac.

1140.

51. Chicago, etc., R. Co. v. O'Brien, 34 HI.

App. 155; St. Louis, etc., R. Co. v. Ritz, 33
Kan. 404, 6 Pac. 533.

52. Collins v. Atlantic, etc., R. Co., 65
Mo. 230.

But in an action for frightening animals
under a statute making railroad companies
liable for injuries to animals where their

roads are not fenced occasioned by their

being frightened by trains and running into

bridges, fences, or other obstructions, evi-

dence as to how the train was operated is

relevant and material. Brigga v. St. Louis,

etc., R. Co., Ill Mo. 168, 20 S. W. 32.

53. RafFerty v. Portland, etc., R. Co., 32

Wash. 259, 73 Pac. 382. See also Gorman
V. Pacific R. Co., 26 Mo. 441, 72 Am. Dec.

220.

54. Georgia R., etc., Co. v. Anderson, 33

Ga. 110.

55. Fowler v. Farmers' L. & T. Co., 21

Wis. 77, holding that what constitutes the

depot grounds must be determined by evi-

dence as to what premises are actually in

use for such purposes and that therefore a

deed showing the land purchased for depot

grounds is irrelevant and inadmissible.

56. Prather v. Kansas City, etc.. Connect-

ing R. Co., 84 Mo. App. 86.

57. Wabash R. Co. v. Kime, 42 111. App.

272; Brentner v. Chicago, etc., R. Co., 58

Iowa 625, 12 N. W. 615.

58. Miller v. Northern Pac. R. Co., 36

Minn. 296, 30 N. W. 892.

[X, H, 15, j, (V), (b)]



1288 [33 CycJ RAILROADS

sequent to the injury is not ordinarily admissible in the absence of other evidence
showing that there had been no change of condition in the meanwhile; ^' but
evidence is admissible of a defective condition at a time prior to the injury if

accompanied by evidence that such condition had continued up to the time of

the injury,*" or of a defective condition subsequent to the injury if accompanied
by evidence that there had been no change during the interval.*' Evidence is

also admissible as to the condition very shortly after the injury,*^ unless there is

evidence tending to show a change of condition,*^ and where there is evidence that

the bars were improperly constructed, evidence that they had frequently been
down and defendant's servants had sometimes put them up is admissible to show
knowledge on the part of the company of the defect.** The liability of the com-
pany also depends upon the condition of the fence at the place where the animal
came upon the track and the evidence should ordinarily be hmited accordingly,**

and it has been held that evidence is not admissible as to the condition of the

fences at the place of injury; °* but it is competent to show, in addition to a defect-

ive condition at the place of entry, that the fence was defective at other places

in the vicinity as tending to show such a general defective condition as to charge
defendant with knowledge thereof.*'

(vi) Crossings, Gates, and Bars. In an action based upon negligence

on the part of the railroad company in leaving open a gate in the railroad fence,

evidence is not admissible that on a former occasion defendant's agent was seen

to pass through the gate without closing it; *' but where the sufficiency of the gate
and its fastenings is in issue, evidence that the calves of the cows injured were
in a pasture on the other side of the track opposite to the gate is admissible as

tending to show that the gate was opened by pressure of the cows against it instead

of being left open by some third person as claimed by defendant.*" The opinion

of a witness is not admissible as to the sufficiency of the fastenings of a gate; '" but
the testimony of a witness that almost any animal could throw the gate down is

not objectionable as an opinion or as invading the province of the jury,'^ and
testimony as to experiments made by witnesses with the gate shortly after the

59. Brentner v. Chicago, etc., R. Co., 58 If defendant's evidence tends to show that
Iowa 625, 12 N. W. 315; Colyer t'. Missouri the track could not be fenced without danger
Pac. R. Co., 93 Mo. App. 147. But see to its employees as near to the end of the
Grahlman i. Chicago, etc., R. Co., 78 Iowa switch as where the animal came upon it,

564, 43 N. W. 529, 5 L. R. A. 813. plaintiflf may show in rebuttal that defend-

60. Chicago, etc., R. Co. v. Chipman, 87 ant had fenced nearer than this at the other
111. App. 292. end of the switch, although the fence at

61. Morrison v. Chicago, etc., R. Co., 117 such jlace had nothing to do with tlie in-

lowa 587, 91 N. W. 793. jury. Texas, etc., K. Co. t), Seay, (Tex. Civ.

62. Wabash R. Co. v. Kime, 42 111. App. App. 1902) 69 S. W. 177.

272; Mackie v. Iowa Cent. R. Co., 54 Iowa Harmless error.—The evidence should prop-
540, 6 N. W. 723; Miller r. Northern Pac. erly be confined to the condition of the
R. Co., 36 Minn. 296, 30 N. W. 892. fence at the place where the animal came

63. Colyer v. Missouri Pac. R. Co., 93 upon the track, but if there is no dispute
Mo. App. 147, holding that evidence is not as to the fact that the lence was defective

admissible as to the condition of a fence at such place the admission of evidence as
only a few hours after the injury where it to a defective condition at other places is

appears that defendant's servants had gons not prejudicial error. Price v. Barnard, 70
to the place and commenced to make repairs Mo. App. 175.
and it is not shown that the condition had 66. Chicago, etc., R. Co. v. Farrelly, 3 111.

not been changed. App. 60. But see Mayberry v. Missouri Pac.
64. Neversorrv r. Duluth, etc., R. Co., 115 R. Co., 83 Mo. 664.

Mich. 146, 73 N. W. 125. 67. McGuire v. Ogdensburgh, etc., R. Co.,

65. Chicago, etc., R. Co. v. Farrelly, 3 111. 18 N. Y. Suppl. 313.
App. 60. 68. Chicago, etc., R. Co. v. Hodge, 55
Where the animal went upon the track 111. App. 166.

at a crossing evidence of the condition of the 69. Payne v. Kansas City, etc., R. Co., 72
railroad fence at a point near the crossing Iowa 214, 33 N. W. 633.
and not shown to have any connection with 70. Payne v. Kansas City, etc., R. Co., 72
the injury is not admissible. Galveston, etc., Iowa 214, 33 N. W. 6.33.

E. Co. f. Dyer, (Tex. Civ. App. 1898) 46 S. W. 71. Chicago, etc., R. Co. r. O'Brien, 34
841. 111. App. 155.
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injury is admissible to show its condition.'^ Where the action is based upon a

failure to maintaia a gate at a crossing, evidence offered on the part of defendant

tending to show that it was not required to maintain cattle-guards also is

irrelevant.
'''

(vn) Mode of Running Trains. In an action for injury to animals due
to negligence in the operation of a train, evidence is admissible as to the speed

of the train,'^ a failure to give signals," the distance that an animal could be seen

at the time and place of the injury,'* whether the view of the track was obstructed,'^

and experiments made by witnesses as to the distance an animal could be seen,''

or as to the existence or effect of any obstruction of view," provided such experi-

ments were made at the place and under conditions similar to those existing at

the time of the injury,^" the character and equipment of the locomotive,'' and if

the injury was at night the character of headlight carried,'^ and where the engi-

neer testifies that it was a very dark night,, plaintiff may introduce in rebuttal

evidence of the phase of the moon and the hour at which it rose.'^ Testimony of

the engineer is admissible on the part of defendant that after the animal was seen

he could not have stopped the train without endangering its 'safety and that of

the passengers; ** but the testimony of other witnesses as to whether the engineer

could have done anything more than he did to avoid the injury is inadmissible,

being a question for the jury to determine from the facts shown. *^

(viii) Violation of Statutes and Ordinances. Since the statutes

requiring crossing signals are intended for the benefit of animals as well as per-

sons, '° in an action for injury to an animal rightfully upon a highway crossing,

evidence of a failure to give such signals is admissible on the question of defend-

ant's neghgence.*' So also in actions for negligent injury to animals in a town

72. Brown v. Quincy. etc., R. Co., 127 Mo.
App. 614, 106 S. W. 551.

73. Taft V. New York, etc., R. Co., 157
Mass. 297, 32 N. E. 168.

74. Colorado, etc., R. Co. v. Webb, 38
Colo. 224, 85 Pac. 683; Edson v. Central R.
Co., 40 Iowa 47; Taylor v. St. Louis, etc.,

R. Co., 83 Mo. 386; Borneman v. Chicago,
etc., R. Co., (S. D. 1905) 104 N. W. 208.

But see Mills, etc., Lumber Co. v. Chicago,
etc., R. Co., 94 Wis. 336, 68 N. W. 996.

Evidence is admissible on the part of de-
fendant that the train was running at its

usual and ordinary rate of speed in rebuttal
of plaintiff's evidence that tlie rate of speed
was high and unusual. Chicago, etc., R.
Co. i: Bunker, 81 111. App. 616.

Evidence that the train was behind time is

admissible to show that there was a motive
for not stopping or for making rapid speed
where the question is in dispute whether or

not the train slackened speed at a given
point where an animal was injured and if

so to what extent. Southern R. Co. v. Pur-
year, J27 Ga. 88, 56 S. E. 73.

75. Edson v. Central R. Co., 40 Iowa 47.

It is not error to allow witnesses to state

that they could have heard the bell or whistle
if it had been sounded (Elgin, etc., R. Co. v.

Reese, 70 111. App. 463), or that they did
not hear it (Texarcana, etc., R. Co. v. Bell,

(Tex. Civ. App. 1907) 101 S. W. 1167).
76. Kansas City Southern R. Co. v. Lewis,

80 Ark, 396, 97 S. W. 56; Missouri, etc., R.
Co. V. Ward, 1 Indian Terr. 670, 43 S. W.
954; Borneman v. Chicago, etc., R. Co,
(S. D. 1905) 104 N. W. 208; Sheldon v.

Chicago, etc., R. Co., 6 S. D. 606, 62 N. W.

955; Gulf, etc., R. Co. V. Washington, 49
Fed. 347, 1 C. C. A. 286.

77. Kansas City Southern R. Co. v. Lewis,
80 Ark. 396, 97 S. W. 56; Chicago, etc., R.
Co. V. Legg, 32 111. App. 218.

78. Elgin, etc., R. Co. v. Reese, 70 111. App,
463.

79. Chicago, etc., R. Co. v. Legg, 32 111.

App. 218.

80. Chicago, etc., R. Co. v. Crose, 214 111.

602, 73 N. E. 865, 105 Am. St. Rep. 135.

81. Georgia Cent. R. Co. v. Hardin, 114
Ga. 548, 40 S. E. 738.

82. Georgia Cent. R. Co. v. Hardin, 114
Ga. 548, 40 S. E. 738.

Evidence as to the condition of the head-
light at a point four or five miles from the
place of injury is admissible where its con-

dition at the time and place of injury is

material. Georgia Cent. R. Co. v. Hughes,
127 Ga, 593, 56 S. E. 770.

83. Mobile, etc., R. Co. v. Ladd, 92 Ala.

287, 9 So. 169.

84. Chicago, etc., R. Co. v. Bunker, 81 111.

App. 616.

85. Johnson v. Rio Grande Western R. Co.,

7 Utah 346, 26 Pac. 926.

86. Palmer v. St. Paul, etc., R. Co., 38

Minn. 415, 38 N. W. 100. See also supra,

X, H, 7, a.

87. Hohl V. Chicago, etc., R. Co., 61 Minn.
321, 63 N. W. 742, 52 Am. St. Rep. 598;
Palmer i: St. Paul, etc., R. Co., 38 Minn.
415, 38 N. W. 100. Contra, Mills, etc., Lum-
ber Co. V. Chicago, etc., R. Co., 94 Wis. 336,

68 N. W. 996.

Although the animal was not directly on
the crossing and the signals are intended for

[X. H, 15, j, (vni)]
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or city an ordinance is admissible which limits the rate of speed within the cor-

porate limits/' or requires a bell to be continuously rung while passing through
such limits; *' and an ordinance prohibiting stock from running at large is admis-
sible upon the question of contributory negligence on the part of plaintiff/" although
neither is conclusive evidence of negUgence on the part of either of the parties. °'

(ix) Contributory Negligence of Owner. Where the animal injured

escaped from plaintiff's field through a defective railroad fence which it was
defendant's duty to maintain, evidence of notice to the owner that the animal
had on previous occasions escaped and been upon the track is immaterial,'^ but
it is competent for defendant to show that plaintiff's animals were frequently

at large and that they escaped over plaintiff's fence.'' Where the defense is

contributory negligence in allowing stock to run at large in a city, an ordinance
prohibiting stock from running at large is admissible on the part of the defendant,'*

and evidence is admissible on the part of plaintiff which would tend to establish

that the stock were at large without his fault. °° In an action for injury to a team
while being driven over a crossing evidence of the speed of the train is admissible

as bearing upon the question of plaintiff's negligence.'"

k. Weight and Suffleiency of Evidence — (i) In General. In actions for

injury to animals the general rules as to the weight and sufficiency of evidence
in civil actions apply," and there must be a preponderance of evidence on behalf

of plaintiff to connect defendant with the injury complained of,'* and except
where by statute the mere fact of injury raises a presumption of negUgence and
places the burden upon defendant to rebut it," to show the existence of negligence,'

the protection of persona and property at the
crossing, evidence of a failure to give such
signals and slow up the speed of the train
as required by statute is admissible as evi-

dence of negligence in an action for injury
to an ajiimal in the immediate vicinity of

the crossing. Western, etc., E. Co. v. .Tones.

65 Ga. 631.

But evidence as to whether the animal
would probably have been frightened away
from the track by such signals is immaterial
and incompetent. Kendrick v. Chicago, etc.,

R. Co., 81 Mo. 521.

88. Cleveland, etc., R. Co. v. Ahreus, 42
111. App. 434; Chicago, etc., R. Co. i'. Rich-
ardson, 28 Nebr. 118, 44 K. W. 103; Union
Pac. R. Co. V. Rassmussen, 25 Nebr. 810, 41
N. W. 778, 13 Am. St. Rep. 527; Borneman
V. Chicago, etc., R. Co., (S. D. 1905) 104
N. W. 208. Contra, Southern R. Co. v. Wood,
52 S. W. 796, 21 Ky. L. Rep. 575.

If the ordinance applies only to a particu-
lar railroad company other than defendant,
the ordinance is not admissible in the ab-

sence of any other evidence that defendant
was a lessee or was operating Its train over
the tracks of that road. Fell v. Burlington,

etc., R. Co., 43 Iowa 177.

89. Borneman v. Chicago, etc., R. Co.,

(S. D. Ifl05) 104 N. W. 208.

90. Chicago, etc., R. Co. v. Richardson, 28
Nebr. 118, 44 N. W. 103.

91. Chicago, etc., R. Co. c. Richardson, 28
Nebr. 118, 44 N. W. 103.

92. Rogers i). Newburyport R. Co., 1 Al-

len (Mass.) 16.

93. Bowen v. Flint, etc., R. Co., 110 Mich.
445, 08 N. W. 230, holding, however, that
it is proper to exclude a. question as to

whether the witness knew of plaintiff's ani-

mals being out and being taken up in conse-

[X, H, 15, j, (vin)J

quence, the place where they came out and the
time not being designated.

94. Van Horn v. Burlington, etc., R. Co.,

59 Iowa 33, 12 N. W. 752.
95. Louisville, etc., R. Co. v. Hall, 106

Ga. 786, 32 S. E. 860.

96. Frazier v. Wabash, etc., R. Co., 75
Mo. App. 253.
97. See, generally. Evidence, 17 Cyc.

753.

98. Ohio, etc., R. Co. v. Atteberry, 43 111.

App. 80; Shaw v. St. Louis, etc., R. Co., 110
Mo. App. 561, 85 S. W. 611; Beaumont, etc.,

R. Co. V. Langford, (Tex. Civ. App. 1907)
104 S. W. 920; McMillan v. Manitoba, etc.,

R. Co., 4 Manitoba 220.
Defendant's operation of road.— There

must be some evidence tending to show that
defendant was operating the road upon which
the injury occurred. Burlington, etc., R.
Co. V. Campbell, U Colo. App. 141, 59 Pac.
424. Evidence held sufficient to show that
defendant owned and operated the train caus-
ing the injury see Cleveland, etc., R. Co. v.

Miller, 40 Ind. App. 165, 81 N. E. 517.
Cause of injury see infra, X, H, 15, k, (n).
99. See supra, X, H, 15, 1, (in).
SufSciency of evidence to rebut presump-

tion see supra, X, H, 15, i, (in), (iv).

1. Alabama.—Alabama Great Southern R.
Co. V. Franklin, 151 Ala. 376, 44 So. 373.

Colorado.— Denver, etc., R. Co. v. Coulter,
41 Colo. 445, 92 Pac. 906.

/ZZjjiois.— Peoria, etc., E. Co. v. Aten, 43
111. App. 68.

Ohio.— Pittsburgh, etc., R. Co. p. McMil-
lan, 37 Ohio St. 554.

Texas.— Mahler v. Missouri, etc., R. Co.,

(Civ. App. 1905) 90 S. W. 206; Henry v.

Missouri, etc., R. Co., (Civ. App. 1901) 65
S. W. 644.
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and that such negligence was the proximate cause of the injury complained

of/ and that plaintiff was the owner of the animal injured.* The facts necessary

to sustain a recovery may, however, be established either by direct testimony or

by proof of circumstances from which they may be reasonably inferred by the

jury.'' Plaintiff may by circumstantial evidence alone establish both the fact

of Lajury by defendant's train,* and also the fact of negligence," and plaintiff's

case is strongly fortified by failure of defendant to introduce the testimony of

its employees who were present at the accident; ' but to sustain the verdict on
circumstantial evidence there must be some connection between the facts proved

and the fact at issue,* and the circumstances sufficiently strong and connected

to create more than a mere conjecture or suspicion. ° A mere scintilla of proof

Canada.— McMillan v. Manitoba, etc., R.
Co., 4 Manitoba 220.

See 41 Cent. Dig. tit. " Railroads," § 1608.
Negligence must be clearly established by

plaintiff and a jury cannot base a verdict

upon conjecture and inference nor upon the
theory that the bare fact of killing is suffi-

cient. Denver, etc., R. Co. r>. Prie^, 9 Colo.

App. 103, 47 Pac. 653.

To reasonably satisfy the jury is the meas-
ure of r-TOof required. Southern R. Co. v.

Riddle, "126 Ala. 244, 28 So. 422.
Evidence held insufficient to show negli-

gence on the part of defendant see the fol-

lowing cases: Chicago, etc., R. Co. v. Rob-
erts, 35 Colo. 498, 84 Pac. 68; Robinson v.

Denver, etc., R. Co., 24 Colo. 98, 49 Pac.
37; Jones v. Oregon Short-Line R. Co., 6
Ma. 441, 56 Pac. 76; Cincinnati, etc., R.
Co. V. Bartlett, 58 Ind. 572; Missouri, etc.

E. Co. V. Webb, 6 Indian Terr. 280, 97 S. W'.

1010; Chicago, etc., R. Co. v. Huggins, 4
Indian Terr. 194, 69 S. W. 845 ; Mobile, etc.,

E. Co. V. Morrow, 97 S. W. 389, 30 Ky. L.
Eep. 83; Louisville, etc., R. Co. v. Bonner,
(Miss. 1893) 14 So. 462; Chicago, etc., R.
Co. V. Dowhower, 74 Nebr. 600, 104 N. W.
1070; Cmnming v. Great Northern R. Co.,

15 N. D. 611, 108 N. W. 798; Missouri, etc..

E. Co. V. Baker, 99 Tex. 452, 90 S. W. 869

;

Texas, etc., R. Co. v. Langham, (Tex. Civ.
App. 1906) 95 S. W. 686; Missouri, etc.,

E. Co. V. Baker, 42 Tex. Civ. App. 74, 93
S. W. 211; Texas Cent. R. Co. v. Harbison,
(Tex. Civ. App. 1905) 88 S. W. 414; Hous-
ton, etc., R. Co. V. McMillan, 37 Tex. Civ.
App. 483, 84 S. V.'. 296; Texas Cent. R. Co.
!;. Harbison, (Tex. Civ. App. 1903) 75 S. W.
549; St. Louis Southwestern R. Co. v. Adams,
24 Tex. Civ. App. 231, 58 S. W. 1035.
Evidence held sufficient.— To show negli-

gence in the operation of the train. Kan-
sas City Southern R. Co. v. Buckner, 80 Ark.
415, 97 S. W. 439; Kansas City, etc., R. Co.
V. Rockwell, 74 Kan. 840, 85 Pac. 802; Best
c. Great Northern R. Co., 95 Minn. 67, 103
N. W. 709; Croft V. Chicago Great Western
R. Go., 72 Minn. 47, 74 N. W. 898, 80 N. W.
628; Woodland «. Union Pac. R. Co., (Utah
1891) 26 Pac. 298; Johnson v. Baltimore,
etc., R. Co., 25 W. Va. 570. To show negli-

gence in using an inferior headlight. Jones-
boro, etc., R. Co. v. Guest, 81 Ark. 267, 99
S. W. 71; St. Louis, etc., R. Co. v. Shannon,
76 Ark. 166, 88 S. W. 851.

2. Terre Haute, etc., R. Co. c. Tuterwiler,

16 111. App. 197; Pittsburgh, etc., R. Co. v.

McMillan, 37 Ohio St. 554 ; Gulf, etc., R. Co.
V. Blake, 43 Tex. Civ. App. 180, 95 S. W.
593.

3. St. Louis, etc., R. Co. v. Miller, 84 Ark.
495, 106 S. W. 484, holding, however, that
where several witnesses agree in testifying

that the animal belonged to plaintiff, and
plaintiff testi^es that one of his animals has
been missing since the date when the animal
referred to by the witness was killed, the
evidence is sufficient, although the testimony
of the witness differs as to the description of

the animal's color.

4. St. Louis, etc., R. Co. v. Casner, 72 111.

384, holding that direct testimony is not
necessary even as to the fact of plaintiff's

ownership of the animal injured.

5. See infra, X, H, 15, k, '(II).

6. Gulf, etc., E. Co. ». Washington, 49
Fed. 347, 1 C. C. A. 286.

Circumstances constituting admission of

negligence.— Under the Montana statute,

which provides that in case of injury to

animals the body of the animal shall belong
to the company unless the owner shall elect

to take it in whole or in part for damages,
if an animal is injured and an agent of the
company, acting within the scope of his au-

thority and knowing the circumstances of

the injury, orders it to be killed and the
meat sold for the beneht of the company,
this is sufficient to establish a prima facie

admission of negligence. McCauley v. Mon-
tana Cent. R. Co., 11 Mont. 483, 28 Pac.
729.

7. Day v. New Orleans Pac. R. Co., 35 La.
Ann. 694.

8. Shaw V. St. Louis, etc., R. Co., 110 Mo.
App. 561, 85 S. W. 611.

9. Denver, etc., R. Co. v. Priest, 9 Cole.

App. 103, 47 Pac. 653; Gibson v. Iowa Cent.

R. Co., 136 Iowa 415, 113 N. W. 927; Both-

well V, Chicago, etc., R. Co., 59 Iowa 192,

13 N. W. 78; Shaw v. St. Louis, etc., R.

Co., 110 Mo. App. 561, 85 S. W. 611; Magil-

ton V. New York Cent., etc., R. Co., 11 N. Y.

App. Div. 373, 42 N. Y. Suppl. 231.

The circumstances shown must negative

every other reasonable hypothesis save that of

defendant's negligence. Gibson v. Iowa Cent.

R. Co., 136 Iowa 415, 113 N. W. 927. Con-

tra, Meier v. Northern Pac. R. Co., (OreR.

1908) 93 Pac. 691, holding that it is only

necessary that the conclusion desired should

be the more probable hypothesis.

[X,H, 15,k,(l)]
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is not sufficient/" nor is it sufficient for plaintiff merely to shew the fact of injury,"
or the fact of injury and also the omission of some statutory duty without any
evidence tending to show that such omission was the cause of the injury." Where
the only direct testimony as to the circumstances of the injury is that of defend-
ant's servants who testify positively that there was no negligence and they are
not in any wise contradicted or (fiaeredited, a verdict for plaintiff cannot be
sustained.'^

(ii) Cause of Injury. The fact that an animal was killed or Lajured by
being struck by defendant's cars or locomotives may be proved by circumstantial
evidence without the direct testimony of any eye-witness/* it being sufficient to
show circumstances from which this fact may be fairly and. justly inferred/*

such as the character of the injury, the presence of blood or hair upon the road or

locomotive, hoof prints of the animal, and any marks upon the track or road-bed
indicating that an animal had been struck or dragged by the train," and these cir-

cumstances may be of such a character as to warrant the jury without any direct

evidence on the part of plaintiff in disregarding the positive testimony of defendant's

servants that the animal was not injured by the train." It is not sufficient, how-

10. Anna-poiia, etc., E. Co. v. Pumphrey, 72:

Md. 82,, 19 AtL 8.

11. Colorado.— Denver, etc., K. Co. v.

Coulter, 41 Colo. 445, 92 Pac. 906; Denver,
etc., E. Co. V. Wheatley, 7 Colo. App. 284,
43 Pac. 450.

Illinois.—Terre Haute, etc., E, Co. v. Tuter-
wiler, 16 lU. App. 197.

Nebraska^— Kennedy v. CMcago, etc., K.
Co., (1907) 114 N. W. 165.
New York.— Craft v. Peekskill Lighting,

etc., Co., 121 N. Y. App. Div. 549,, 106 N. Y.
Suppl. 232.

Ohio.— Pittsburgh, etc., R. Co. v.. McMil-
lan, 37 Ohio St. 554.

Texas.— GuM, etc., E.. Co. v. Anson, (1907)
105 S. W. 989 [reversiniff 102 S. W. 136];
Henry «., Missouri, etc., E. Co., (Civ. App.
1901) 65 S. W. 644.

West Virginia.— Kirk v. Norfolk, etc., E.
Co., 41 W. Va. 722, 24 S. E. 639, 56 Am. St.

Eep. 899, 32 L. E. A. 416,
See 41 Cent. Dig. tit. "Eailroads," § 1608.

12. Peoria, etc., R. Co. v. Aten, 43 111.

ApfL 68.

Signals and lookouts see infra, X, H, 15,

k, (VII).

13. St. Louis, etc., E. Co. v. Vanover, 14
111. App. 522; Kennedy v. Chicago, etc., E.
Co., rNebr. 1907) 114 N. W. 165; Craft v.

Peekskill Lighting, etc., Co., 121 N. Y. App.
Div. 549, 106 K W". Suppl. 232.

14. Arhansas.— St. Louis, etc., E. Go. v.

Stites, 80 Ark. 72, 95 S. W. 1G04.

Colorado.— Burlington, etc., E. Co. v.

Campbell, 14 Colo. App. 141, 59 Pac. 424.

Indiana.— Whitewater K. Co. v. Bridgett.

94 Ind. 216; Indianapolis, etc., E. Co. v.

Thomas, 84 Ind. 194.

Missouri.— Halferty v. Wabash, etc., E.

Co., 82 Mo. 90; Combs v. St. Louis, etc., E.

Co., 58 Mo. App. 467.

South Dakota.— Sweet v. Chicago, etc., R.

Co., 6 S. D. 281, 60 N. W. 77.

United States.^- Gulf, etc., R. Co. v. Wash-
ington, 49 Fed. 347, 1 C. C. A.. 286.

See 41 Cent. Dig., tit. "Railroads,"

§ 1608%.
15. Little Rock, etc., E. Coi v. Wilson, 66

[X,H,I5,l£,(l)I

Ark. 414, 50 S. W. 995j Whitewater R. Co.

t\ Bridgett, 94 Ind. 21&; Indianapolis, etc.,

R. Co. V. Thomas, 84 Ind. 194; Harbeston
V. Kansas City, etc., R. Co., 6* Mb. App.
160; Chicago, etc., E. Co. v. Hildebrand, 42
Nebr. 33, 60 N. W: 335.

Although there are no external m:arks of

violence the Jury may be justified in finding

from the position and appearance- of the ani-

mal that it was injured by being struck by
a train. Chicago, etc., E. Co. v. Diement, 44
IlL 74.

The evidence is sufficient to sustain a find-

ing that an animal was killed by defendant's
cars where the animal was seen on the eigh-
teenth of the month and found dead beside
the track on the twentieth, and the engineer
admits that on the nineteenth he struclc an
animal at that place which answered the de-
scription of the animal injured. Chicago,
etc, E. Co. V. Roberts, 10 Colo. App. 87, 49
Pac. 428.

16. Illinois.— Toledo, etc., R. Ca. v. Pineo,
56 111. 308.

Indiana.—'Eouisville, etc., R. Co. v. Hixon,
101 Imd. 337.

Iowa.— Birockert v. Central Iowa R. Co.,

82 Iowa 369, 47 N. W. 1026; Clark v. Kan-
sas City, etc., E. Co., 55 Iowa 455, 8 N. W.
328; Stutsman !'. Burlington, etc., E. Co.,

53 Iowa 780, 6 N. W. 63.

Missouri.— Halferty v. Wabash, etc., R.
Co., 82 Mo. 90 ; Harberston v. Kansas City,

etc., R. Co., 65 Mo. App. 160; Combs r. St.

Louis, etc., R. Co., 58 Mo. App. 467; Mor-
row V. Hannibal, etc., R. Co., 29 Mo. App.
432.

'Nebraska.— Chicago, etc., R. Co. ». Hilde-
brand, 42 Nebr. 33, 60 N. W. 335.

Texas.— International, etc., R. Co. v.

Hughes, 81 Tex. 184, 16 S. W. 875.
United States.— Gulf, etc., R. Co. v: Wash-

ington, 49 Fed. 347, 1 C. C. A. 286.
See 41 Cent. Dig. tit. " Railroads," § 1608%.
17. New Orleans, etc., R. Co. v. Toulmg.

59 Miss. 284; Buckman v. Missouri; etc., E.
Co., 100 Mo. App. 30, 73 S. W. 270'; Inter-
national, etc., E. Co. V. Hughes, 81 Tex. 184,
10 S. W. 375-.
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ever, to show merely tiiat the animal was found dead near thfi track without any
signs of violence or indications of having been struck by a train.^* There must
be substantial facts shown from which it may be reasonably inferred that the

animal was killed by the train/" as it carmot be said that there is a preponderance

of evidence for plaintiff where the circumstances shown are equally consistent

with some other cause of injury; "^ and where defendant's servants testify positively

that no animal was struck and their testimony is not contradicted and the cir-

cumstantial evidence is not inconsistent therewith, the jury cannot disregard

their testimony.'

(hi) Nature and Extent of Injury or Damage. To sustain a recovery

for the killing of an animal there must be some evidence of its value, ^^ which must
be of its actual or market value and not merely what plaintiff considers it worth to

him; ^^ and where an animal is merely injured there must be evidence of its value

after as weU as before the injury.^* Where the evidence merely shows that an
animal was injured and there is no evidence as to whether it subsequently died,

a judgment for its full value cannot be sustained.^^

(iv) Fences AND Cattle-Guards— (a) In General. To sustain a recovery

under the statutes requiring railroad companies to fence their tracks, there must
be some evidence reasonably tending to estabhsh every material fact necessary to

be proved.^" So there must be some evidence that the road was not fenced,^' and if

the statute only requires fencing at certain places or excepts oertairi places there

must be some evidence that the place in question was one required to be fenced,^*

18. Jenioke v. Minneapolis, etc., E. Co., 27
Minn. 359, 7 N. W. 3Q?, ; Texas, etc., R. Co. v.

King, (Tex. Civ. App. 1907) 99 S. W. 1030;
Galveston, etc.j B. Co. v. Blau, 31 Tex. Civ.

App. 644, 73 S. W, 1074.
19. Brockert v. Central Iowa B,. Co., 75

Iowa 529, .39 N- W. 871 ; Louisville, etc., R.
Co. V. Van Eton, (Miss. 1892) 11 So. Ill;
New Orleans, etc., R. Co. v. Jon*s, (Miss.

1888) 3 So. 653; Lindsay v. Kansas City,

etc., R. Co., 36 Mo. App. 51; Gilbert v. Mi's-

Bouri Pac. R. Co., 23 Mo. App. 65; Gulf,

etc., R. Co. V. Anson, (Tex. 1907) 105 S. W.
989 [reversing (Civ. App. 1907) 102 S. W.
136] ; Beaumont, etc., R. Co. v. Langford,
(Tex. Civ. App. 1907) 104 S. W. 920; Rail-
way Co. V. Leal, (Tex. App. 1890) 16 S. W.
909; Missouri Pac. R. Co. v. Earle, (Tex.
App. 1889) 14 S. W. 1068.

20. Ohio, etc., R. Co. v. Atteberry, 43 111.

App. 80; Southern R. Co. v. Forsytbe, 64
S. W. 506, 23 Ky. L. Rep. 942; Beaudin v.

Oregon Short Line R. Co., 31 Mont. 238, 78
Pac. 303; Railway Co. v. Leal, (Tex. 1890)
16 S. W. fl09.

21. Wrightsville, etc., R. Co. v. Walker,
108 Ga. 262, 33 S. E. 978; Ohio, etc., R. Co. v.

Atteberry, 43 111. App. 80; Meade v. Kansas
Gity, etc., R. Co., 45 Iowa 699.
28. Southern R. Co. v. Varn, 102 Ga. 764,

29 S. E. 822.

23. Galveston, etc., R. Co. v. Schrader, I

Tex. App. Civ. Cas. § 1147, holding that
where the only evidence as to the value of

the animals killed is the testimony of

plaintiff that they were worth a certain
amount to him and that he had paid a cer-

tain amount for a similar animal, the evi-

dence is not sufficient.

24. Dietrich .v. Hannibal, etc., R. Co., 89
Mo. App. 36; Smith v. Kansas City, etc., R.
Co., 60 Mo, App. 591.

Proof of the amount for which the animal
was sold several months after the injury and
of the amount expended by plaintiff in its

care and attention is not sufficient as to its

value inmifidiately after the injury. Die-

trich V. Hannibal, etc., R. Co., 89 Mo. App.
36.

25. St. Louis, etc., E. Co. v. Evans, 78 Tex.

369, 14 S. W. 798.

26. Ohio, etc., R. Co. v. Brown, 23 111. 94;
Yeager v. Chicago, etc., R. Co., 61 Mo. App.
694; Summers v. Hannibal, etc., R. Co., 29
Mo. App. 41.

Evidence held sufficient: To sustain a find-

ing that the road was not securely fenced as
required by li.w. Louisville, etc., R. Co. v.

Zink, 95 Ind. 345. To sustain a verdict for

plaintiff on the ground that defendant left a
greater distance within switch limits un-

feneed and placed its oattle-guard further

from the end of the switch, than the safety

of its employees engaged in the switching of

cars required. Glasscock v. Missouri, etc., E.
Co., 82 Mo. App. 146. To sustain a finding

made with reference to the size of the animal
that a lawful fence if constructed would havfc

excluded it from the track. Schimmele v.

Chicago, etc., R. Co., 34 Minn. 216, 25 N. W.
247. To sustain a finding that the road could

have been fenced at the place in question

without inconvenience to the public or danger

to defendant's employees. Eaton v. Illinois

Southern R. Co., 119 Mo. App. 640, 95 S. W.
271. To show ownership of adjoining lands

necessary under the Utah St. (1890).

Stimpson v. Union Pac. R. Co., 8 Utah 349,

31 Pac. 449.

27. Indianapolis, etc., R. Co. v. Means, 14

Ind. 30.

28. Gary t'. St. Louis, etc., R. Co., 68 Mo.
209; Goodwin v. Kansas City, etc., R. Co.,

43 Mo. App. 359.

[X, H, 15, k, (IV), (a)]
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or was not one of the places excepted/" and if the statute allows a certain time
after the road is in operation for the construction of fences that such time had
elapsed at the time of the injury complained of.™

(b) Nature and Cause of Injury. ^^ In actions based upon a failure to fence,

the UabiUty of the company depends not only upon the absence of a fence, but
also upon the nature and cause of the injury,^ and there must be some evidence

either direct or circumstantial to show this fact.^^ It may, however, be shown
by circumstantial as weU as by direct evidence that the animal was injured by
direct collision with a train or locomotive,^ or otherwise in such a manner as to

render the company liable for the injury as a direct and proximate result of its

failure to fence; ^ and if the jury could with reasonable certainty have inferred

from the circumstances shown that the animal was injured in such manner as to

render the company Uable, a verdict for plaintiff wiU not be disturbed; ^° but to

sustain a verdict on circumstantial evidence alone, the circumstances shown must
have some connection with the facts in issue, and must not be equally consistent

with some other theory as to the cause of the injury under whi h defendant would
not be Uable.''

(c) Place of Entry Upon Track. In actions based upon the statutory ha-

lt is not sufficient where the evidence
merely shows that the place of injury was
not a public crossing. Sayer t;. Kansas City,

etc., K. Co., 43 Mo. App. 360.
29. Ohio, etc, R. Co. v. Brown, 23 111.

94.

30. Colorado, etc., R. Co. i7. Neville, 41
Colo. 393, 92 Pac. 956; Denver, etc., E. Co.

V. Kelso, 40 Colo. 84, 90 Pac. 65; Chicago,
etc., R. Co. V. Taylor, 40 111. 280; Ohio, etc.,

E. Co. V. Brown, 23 111. 94.

Where animals are killed at different times
the fact that the road had been in operation
for a sufficient length of time to render the
company liable for failure to fence may be
inferred, at least as to a part of the injuries,

from the evidence as to the time intervening
between the different injuries. Eockford, etc.,

R. Co. V. Spillers, 67 111. 167.

31. Nature and cause of injury in general

see supra, X, H, 15, k, (n).
32. See supra, X, H, 4, a, (xv).
33. Logan r. St. Louis, etc., R. Co., Ill

Mo. App. 674, 86 S. W. 565.

34. Mavfield v. St. Louis, etc., R. Co., 91
Mo. 296, 3 S. W. 201 ; Dees v. St. Louis, etc.,

E. Co'T 127 Mo. App. 353, 104 S. W. 485;
Payne v. Quincy, etc., R. Co., 113 Mo. App.
609, 88 S. W. 164; Ovler v. Quincv, etc., R.
Co., 113 Mo. App. 375," 88 S. W. 162; Reed r.

Chicago, etc., R. Co., 112 Mo. App. 575, 87
S. W. 65; Keltenbaugh v. St. Louis, etc., R.

Co., 34 Mo. App. 147; Vaughan v. Kansas
City, etc., R. Co., 34 Mo. App. 141; Ft.

Worth, etc., R. Co. v. Poison, (Tex. Civ. App.
1907) 106 S. W. 429.

Evidence held sufficient: To show that the

injury was caused by direct collision with a

train. Illinois Cent. R. Co. v. Whalen, 42 111.

396; Lake Erie, etc., R. Co. v. Mattix, 4 Ind.

App. 176, 30 N. E. 811; Cox v. Burlington,

etc., R. Co., 77 Iowa 478, 42 N. W. 429; Jack-

son i: St. Louis, etc., R. Co., 36 Mo. App. 170.

To show that an animal found injured

beneath a bridge was not injured by falling

from the bridge, but was struck by a loco-

motive which carried it upon and dropped it

[X, H, 15, k, (IV), (a)]

from the bridge. Kennedy r. Chicago, etc., R.
Co., 90 Iowa 754, 57 X. W. 862.

35. Van Slyke v. Chicago, etc., R. Co., 80
Iowa 620, 45 N^. VT. 396; Central Branch
Union Pac. R. Co. v. Pate, 21 Kan. 539; Hobba
V. St. Louis, etc., R. Co., 113 Mo. App. 126, 87
S. W. 525; Meier v. Northern Pac. R. Co.,

(Oreg. 1908) 93 Pac. 691.
Frightening animals.— The facts necessary

to sustain a recovery under the Missouri stat-

ute making railroad companies liable for in-

juries to animals due to their being fright-

ened by trains, where the road is not fenced,

may be shown by circumstances as well as
direct evidence. Hobbs r. St. Louis, etc., R.
Co., 113 Mo. App. 126, 87 S. W. 525; Brown
r. Missouri, etc., R. Co., 104 Mo. App. 691, 78
S. W. 273; Doughty r. St. Louis, etc., R. Co.,

92 Mo. App. 494. See also Shaw v. St. Louis,

etc., R. Co., 110 Mo. App. 561, 85 S. W. 611
(holding evidence insufficient to sustain a re-

covery) ; Carlos V. Missouri Pac. R. Co., 106
Mo. App. 674, 80 S. W. 965; Matney v. Kan-
sas City, etc., R. Co., 30 JIo. App. 507 (hold-

ing evidence sufficient to sustain a recovery
under the statute).

36. Lake Erie, etc., R. Co. v. Mattix, 4
Ind. App. 176, 30 N. E. 811; Harned v. Mis-
souri Pac. R. Co., 51 Mo. App. 482.

37. Asbach v. Chicago, etc., R. Co., 74
Iowa 248, 37 N. W. 182 (holding that the

circumstances shown were insufficient to sus-

tain a finding that an animal that had fallen

from a bridge was driven thereon by a train,

instead of going upon the bridge of its own
accord) ; Moore v. Burlington, etc., R. Co.,

72 Iowa 75, 33 N. W. 371 (holding that the

circumstances were not sufficient to sustain a
finding that an animal injured in a cattle-

guard was driven into the cattle-guard by
one of defendant's trains) ; Perkins c. St.

Louis, etc., R. Co., 103 Mo. 52, 15 S. W. 320.

11 L. R. A. 426 (holding that the circum-

stances were not sufficient to sustain a finding

that the death of an animal found tangled in

a wire fence was due to the animal being
frightened by one of defendant's trains) ;
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bility of a railroad company for failure to fence, there must be some evidence

that the animal came upon the track at a place where the company was required

to fence or maintain cattle-guards;^* but this need not be shown by direct testi-

mony but may be estabUshed by circumstantial evidence,'" such as the condition

of the fence, hoof prints, and other marks or circumstances indicating that the

animal entered at such place,*" and these circumstances may be sufficiently strong

to sustain a finding that the animal came upon the track at such place notwith-

standing the positive testimony of defendant's servants that it was at a pubhc
crossing or other place not required to be fenced,*' particularly where other facts

are shown discrediting their testimony in other respects as to the circumstances

of the injury; ^ but a verdict for plaintiff cannot be sustained where there is no
direct testimony as to whether the animal came upon the track through a break

in the fence or from a neighboring crossing and the circumstances are equally

consistent with the latter theory,*' or where defendant's servants testify positively

that the animal came upon the track at a public crossing or depot and their tes-

timony is not impeached or contradicted by plaintiff's witnesses or by circum-

stantial evidence.*'

(d) Defects in Fences and Cattle-Guards. In order to sustain a recovery on
the ground of defects in crossings, fences, or cattle-guards there must be some
evidence either direct or from which the jury may reasonably infer the existence

of a defective condition,*^ that such condition existed at the time of the injury,*"

that the animal came upon the track at the defective place,*' and where the defect

Hesse v. St. Louis, etc., R. Co., 36 Mo. App.
163 '(holding that the circumstances shown
were not sufficient to sustain a finding that
the animal was injured by collision with a
train).

38. Colorado, etc., E. Co. v. Neville, 41
Colo. 393, 92 Pac. 956.

39. Louisville, etc., K. Co. v. McCuUom, 54
111. App. 69; Lepp v. St. Louis, etc., R. Co.,

87 Mo. 139; Gee v. St. Louis, etc., R. Co., 80
Mo. 283; McBride V. Kansas City, etc., R.
Co., 20 Mo. App. 216; Herrell v. Chicago,

etc., R. Co., 114 Wis. 605, 90 N. W. 1071.

40. McBride v. Kansas City, etc., R. Co.,

20 Mo. App. 216; Sands v. Chicago, etc., R.
Co., 78 Nebr. 299, 110 N. W. 855; Missouri

Pac. R. Co. V. Metzger, 24 Nebr. 90, 38 N. W.
27.

Evidence held sufficient: To show that the

animal entered through a gap in the railroad

fence instead of from a highway crossing.

Terre Haute, etc., R. Co. v. Penn, 90 Ind. 284;

Daugherty v. Chicago, etc., R. Co., 87 Iowa
276, 54 N. W. 219. To sustain a finding that

the animal escaped from plaintiff's adjoining

premises through defects in the railroad fence.

Holtz V. Minneapolis, etc., R. Co., 29 Minn.
384, 13 N. W. 147. To show that the aniraal

came upon the right of way over a defective

cattle-guard. Herrell v. Chicago, etc., R. Co.,

114 Wis. 605, 90 N. W. 1071. To show that

an animal found injured at a point where the

road was fenced was frightened by a train at
a place where the road was not fenced and
driven over a cattle-guard to a place where it

was injured. Green v. St. Paul, etc., R. Co.,

60 Minn. 134, 61 N. W. 1130.
41. Klay v. Chicago, etc., R. Co., 126 Iowa

671, 102 N. W. 526; Craig v. Wabash R. Co.,

121 Iowa 471, 96 N. W. 965; King v. Chicago,

etc., R. Co., 88 Iowa 704, 54 N. W. 204;

Keyser v. Kansas City, etc., R. Co., 56 Iowa

440, 9 N. W. 338 ; Kansas City, etc., R. Co. v.

Foster, 39 Kan. 329, 18 Pac. 285; Union Paci
R. Co. V. Blum, 23 Nebr. 404, 36 N. W. 589.

42. Vincent v. Current River R. Co., 53
Mo. App. 616, where defendant's servants tes-

tified that the animal came upon the track at

a crossing and was struck on the right aide

by a west-bound train, and the rebuttal testi-

mony was that no train had passed west at

the time of the accident and that the animal
was injured on the left side.

43. Rhines v. Chicago, etc., R. Co., 73
Iowa 597, 39 N. W. 912.

44. King V. Chicago, etc., R. Co., 88 Iowa
704, 64 N. W. 204; Henderson v. St. Louis,

etc., R. Co., 36 Mo. App. 109; Eaton v. Mc-
Neil, 31 Oreg. 128, 49 Pac. 875.

4-5. Illinois Cent. E. Co. t. Phalen, 42 111.

396 ; Schmitt V. Chicago, etc., R. Co., 99 Iowa
425, 68 N. W. 715 ; Strong v. Chicago, etc., R.
Co., 95 Iowa 278, 63 N. W. 699.

Wh€re the height of a fence is shown to ba
only two feet eight inches in places, no evi-

dence is necessary to show that it is insuffi-

cient as the jury may act from their own
knowledge of such fact. Leyden v. New-

York Cent., etc., R. Co., 55 Hun (N. Y.) 114,

8 N. Y. Suppl. 187.

Evidence held sufficient to show a defect-

ive condition of fences and cattle-guards see

International, etc., R. Co. v. Barton, (Tex.

Civ. App. 1898) 54 S. W. 797.

46. Illinois Cent. R. Co. v. Whalen, 42 111.

396, holding that evidence that there was a
defect in the fence two days after the injury

complained of will not alone justify the in-

ference that it was defective when the injury

occurred.

47. Peoria, etc., R. Co. r. Aten, 43 II!.

App. 68.

The evidence is insufficient to sustam a

verdict for plaintiff where it fails to show

[X, H, 15, k, (IV), (d)]
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is not in the original construction that the company had either actual or con-
structive notice thereof.** These facts, however, may be shovm by circumstantial

as well as by direct evidence,*' and proof of actual notice of the defect is not neces-

sary where facts are shown from which it appears that the defect had existed for

such time or under such circumstances as to charge the company with constructive

notice thereof/" So also proof that an animal which was not breaehy entered
upon the track over a fence that was generally insecure obviates the necessity
of showing that it was insecure at the particular point where the animal entered.^'

Where there is direct evidence on both sides and the evidence is conflicting the
question is for the jury.^^

(v) Crossings, Gates, and Bars. Where an animal is injured by coming
upon a railroad track through an open gate in a railroad fence, a verdict for plain-

tiff cannot be sustained where there is no evidence as to how the gate came to be
open; ^ or, where it is not claimed that defendant's servants opened the gate or
had actual notice of its condition, that it had been open for such length of time
as to charge the company with notice;" nor can a verdict be sustained upon
proof of the defective condition of a gate where there is no evidence that the animal
injured passed through the gate.^

(vi) Rate of Speed. Since in the absence of statute or municipal regula-

tion no rate of speed is neghgence per se, it is not sufficient to support a finding

of neghgence to show merely the fact of injury and the speed of the train,^' or to

whether the animal came upon the track
through defects in the railroad fence or
through an open gate constructed for plain-
tiff's accommodation and under his control.
Missouri, etc., R. Co. v. Johnson, (Tex. Civ.
App. 1897) 39 S. W. 323.

48. Townsley v. Missouri Pac. R. Co., 8'J

Mo. 31, 1 S. W. 15, holding that it is not
sufficient merely to show the existence of a
defect in the fence at the place where the
animal came upon the track.

49. Scheerer v. Chicago, etc., R. Co., 12
Ind. App. 157, 39 N. E. 756 ; Mikesell v. Wa-
bash R. Co., 134 Iowa 736, 112 N. W. 201;
Mayfield v. St. Louis, etc., R. Co., 91 Mo. 29fi,

3 S. W. 201; Missouri, etc., R. Co. v. Cassi-

noba, 44 Tex. Civ. App. 625, 99 S. W. 888.
Evidence held sufficient: To show that

the railroad fence was inadequate in strength.

Archibald v. New York Cent. R. Co., 14 N. Y.
Suppl. 801. To show that cattle-guards were
insufficient. New York, etc, R. Co. v. Zum-
baugh, 11 Ind. 107, 38 N. E. 531. To show
that the animal came upon the track bv
passing over a cattle-guard and that the
cattle-guard was defective. Scheerer v. Chi-

cago, etc., R. Co., 12 Ind. App. 157, 39 N. E.

756. To show negligence is not repairing a
defect in the fence between the time of notice

of the defect and the time of injury. Peet v.

Chicago, etc., R. Co., 88 Iowa 520, 55 N. W.
508. To show that the animal was killed by
reason of getting its foot caught in a de-

fective crossing. Criss v. Chicago, etc., R.
Co., 88 Iowa 741, 55 N. W. 523. To show
that the animal got on the track through
a, defect at a place where defendant was
required to fence and by reason of a failure

to repair such defect after ample notice.

Mayfield v. St. Louis, etc., R. Co., 91 Mo. 296,

3 S. W. 201. To show that the animal came
upon the track by reason of defects in the

railroad fence. Colyer v. Missouri Pac. R.

[X, H, 15. k, (IV), (d)]

Co., 113 Mo. App. 457, 87 X. W. 572;
Schlotzhauer r. Missouri, etc., R. Co., 89 Mo.
App. 65. To show that the animal came upon
the track through a defective fence in-

stead of through a gate. Texas, etc., R. Co.
V. Owens, (Tex. Civ. App. 1905) 87 S. W.
846. To show that the animals came upon the
track at a point where the fence was defective
instead of over the fence at a point where it-

was sufficient. Mikesell v. Wabash R. Co., 134
Iowa 736, 112 N. W. 201.

50. Indiana, etc., R. Co. v. Dooling, 42
111. App. 63; Schlotzhauer i;. Missouri, etc.,

R. Co., 89 Mo. App. 65; Foster v. St. Louis,,

etc., R. Co., 44 Mo. App. 11; JIcGuire i:

Ogdensburgh, etc., R. Co., 18 N. Y. Suppl.
313.

51. Louisville, etc., R. Co. v. Spain, 61
Ind. 460; Leyden v. New York Cent., etc., R..

Co., 55 Hun (N. Y.) 114, 8 N. Y. Suppl.

187.

52. Myron v. Miciigan Cent. R. Co., 61
Mich. 387, 28 N. W. 146.

53. Bothwell v. Chicago, etc., R. Co., 59
Iowa 192, 13 N. W. 78; Simmons v. Pough-
keepsie, etc., R. Co., 2 N. Y. App. Div. 117,

37 N. Y. Suppl. 532.

Evidence that defendant's employees had
sometimes used the gate in coming to plain-

tiff's barn to get out of storms is not suffi-

cient to justify a verdict for plaintiff where
no witness was able to state that they had
used the 'gate within a month prior to thi^^

injury. Simmons v. Poughkeepsie, etc., R.
Co., 2 N. Y. App. Div. 117, 37 N. Y. Suppl.
532.

54. Chicago, etc., R. Co. v. Sierer, 13 111.

App. 261.
55. Koenigs v. Chicago, etc., R. Co., 98'

Iowa 569, 65 N. W. 314, 67 N. W. 399.

56. Lord v. Chicago, etc., R. Co., 82 Mo.
139; Texas, etc., R. Co. t. Langham, (Tex..

Civ. App. 1906) 95 S. W. 686.
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show merely that the train was running faster than its usual rate of speed," or

that the usual rate of speed was not reduced on approaching an ordinary public

crossing in an open country; ** but the rate of speed is proper to be considered in

connection with other facts in determining the question of negligence, and proof

that the train was running at a high rate of speed under circumstances known to

defendant's servants, making a greater degree of precaution necessary, will justify

a finding of n^ligaice." Where the issue is merely as to whether the speed of

the train was in excess of that allowed by a statute or ordinance, evidence that

the train was running "very fast" will justify a finding that it was over eight

miles per hour,"" and where there is a direct conflict between defendant's and
plaintiff's witnesses and the preponderance of oral testimony is in favor of defend-
ant, a finding that the rate of speed was over eight miles per hour will be sus-

tained where plaintiff's witnesses are strongly corroborated by the physical
circumstances of the case.*'

(vii) Signals, Lookouts, and Precautions. Where the negUgence
relied on is a failure on the part of the railroad company to give the statutory
signals, it is not sufficient for plaintiff to show the fact of injury and the omission

of the signal, but there must be some evidence tending to show that the injury

was the result of such omission."^ Upon the issue as to whether the signal was
given, the purely negative testimony of witnesses that they did not hear the
signal is entitled to Httle weight, particularly if the witness was not paying any
attention to the train or was a considerable distance away,"^ and such evidence

is entitled to much less weight than positive testimony of competent witnesses

for defendant that such signals were given; °* but where the attention of the wit-

ness was directed to the train at the time or the circumstances were such that he
would naturally have heard the signal, his negative testimony is entitled to greater

weight and in the absence of contradictory testimony from the engineer or fire-

man is sufilcient to sustain a finding of negligence in this regard,"^ and if plaintiff's

witnesses testify positively that the signal was not given, a finding to this effect

may be sustained, although defendant's servants in charge of the train testify

to the contrary. °° Where the ground of recovery rehed on is a failure to main-
tain a proper lookout or to exercise proper care to avoid injury to animals seen

on or near the track, there must be some evidence reasonably tending to show
such negligence; °' but a finding of negligence in failing to maintain a proper

57. Plaster v. Illinois Cent. R. Co., 35 Evidence held insufficient to support a find-

Iowa 449. ing that the failure to give the signal was the

58. Connyers v. Sioiix City, etc., E. Co., cause of the injury see Atchison, etc., E. Co.

78 Iowa 410, 43 N. W. 267. v. Bell, 52 Kan. 134, 34 Pac. 350.

59. Baker v. Chicago, etc., E. Co., 73 Iowa, Evidence held sufficient to support a verdict

389, 35 N. W. 460. for plaintiff on the ground that the failure to

60. Indianapolis, etc., E. Co. v. Peyton, 76 give the signal was the proximate cause of the
111. 340. injury see Southern Kansas E. Co. v. Schmidt,
61. Story v. Chicago, etc., E. Co., 79 Iowa 44 Kan. 374, 24 Pac. 496.

402, 44 N. W. 690, holding that a finding 63. Summerville v. Hannibal, etc., E. Co.,

that a train was Tunning at over eight miles 29 Mo. App. 48 ; Cathcart v. Hannibal, etc.,

per hour upon the station grounds will be E. Co., 19 Mo. App. 113.

sustained where one witness for plaintiff 64. St. Louis, etc., E. Co. v. ' Manly, 58
testified that the speed was twenty-five miles 111. 300 ; Missouri, etc., E. Co. v. McCoy, 7

per hour and four of defendant's employees Indian Terr. 288, 104 S. W. 620; Missouri
testified that it was less than eight, but the Pac. E. Co. v. Pierce, 39 Kan. 391, 18 Pac.
evidence further showed that five horses 305 ; Summerville v. Hannibal, etc., E. Co., 21
were killed or wounded by actual contact Mo. App. 48; Cathcart v. Hannibal, etc., E.
with the train and that two others whose Co., 19 Mo. App. 113.

tracks showed that they were running at 65. Lockhart v. Missouri, etc., R. Co., 89
full speed before the train were overtaken Mo. App. 100.
by it and killed. 66. Heise v. Chicago Great Western E. Co.,

62. Peoria, etc., E. Co. v. Aten, 43 111. (Iowa 1907) 114 N. W. 180.

App. 68; Moore v. Chicago, etc., E. Co., 62 6Y. Howard v. Louisville, etc., E. Co., 67
ito. 584; Holman v. Chicago, etc., E. Co., 62 Miss. 247, 7 So. 216, 19 Am. St Eep. 302:
Mo. 562. Eaiford v. Mississippi Cent. E. Co., 43 Miss.

[82] [X, H, 15, k, (vn)]
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lookout may be sustained where it is shovrn that the animal could have been seen
for a sufficient distance within which to stop the train."* Where defendant's
servants testify positively that there was no negligence or that under the circum-
stances the injury was unavoidable and they are not impeached or contradicted
by plaintiff's witness or by the circumstances of the case, a judgment for plaintiff

cannot be sustained; °° but a verdict for plaintiff is warranted, although defend-
ant's engineer testifies that everything possible was done to avoid the accident

if there are facts admitted by him or testified to by others which make the cor-

rectness of his opinion fairly disputable.™
(viii) Contributory Negligence of Owner. A judgment for plaintiff

cannot be sustained where the undisputed facts show that plaintiff's animals
would not have sustained the injuries complained of but for his own negUgence
directly contributing to produce them,'' as where it clearly appears that plaintiff

233; Davis v. Wabash R. Co., 46 Mo. App.
477.

Evidence held sufficient.— To show negli-
gence in failing to keep a proper lookout.
Georgia Cent. E. Co. i: Cox, 124 Ga. 143, 52
S. E. 161; Gulf, etc., R. Co. v. Josey, (Tex.
Civ. App. 1906) 95 S. W. 688; Missouri, etc.,

E. Co. V. Willis, (Tex. Civ. App. 1897) 42
S. W. 371. To show either that the engineer
was not keeping a lookout or was guilty of
such gross negligence as to be equivalent to
intentional injury. Kansas, etc., E. Co. v.

Hawkins, 82 Miss. 209, 34 So. 323. To sus-
tain a finding that defendant's servants saw
the animals upon the track in time to have
avoided the injury. Mooers v. Northern Pac.
E. Co., 69 Minn. 90, 71 N. W. 905. To show
that the engineer was warned of the pres-
ence of an animal on the track in time to
have avoided the injury. Potter, etc., Co. v.

New York Cent., etc., R. Co., 22 Misc. (N. Y.)
10, 48 N. Y. Suppl. 446. To show negligence
in failing to stop or slacken the speed of the
train after discovery of the animal upon the
track. Johnson v. Chicago, etc., E. Co., 122
Iowa 556, 98 N. W. 312; Buckman f. Mis-
souri, etc., E. Co., 100 Mo. App. 30, 73 S. W.
270; ilissouri, etc., E. Co. v. Eodgers, (Tex.
Civ. App. 1905) 86 S. W. 625.

68. Colorado.— Colorado, etc., E. Co. c.

Charles, 36 Colo. 221, 84 Pac. 67.

Illinois.— Toledo, etc., E. Co. v. Ingraham,
58 111. 120.

Kansas.— Kansas City, etc., R. Co. v.

Hines, 32 Kan. 619, 5 Pac. 172.

Kentucky.— Louisville, etc., E. Co. v. Jones,
52 S. W. 938, 21 Ky. L. Eep. 749.

Nebraska.— Stading v. Chicago, etc., E. Co.,

78 Nebr. 566, HI N. W. 460.

Tennessee.— Illinois Cent. R. Co. v. Aber-
nathey, 106 Tenn. 722, 64 S. W. 3.

Texas.—San Antonio, etc., E. Co. v. Yeager,
(Civ. App. 1897) 43 S. W. 25.

See 41 Cent. Dig. tit. "Eailroads," § 1618.

In the absence of any evidence as to when
the animal went upon the track the mere fact

that at the place where it was killed an ani-

mal could have been seen for a sufficient dis-

tance to stop the train is not sufficient to

show negligence. Kansas City, etc., E. Co. v.

Bolson, 36 Kan. 534, 14 Pac. 5.

If the evidence is conflicting as to the char-

acter of the night and the distance that an
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animal could be seen but there is evidence to

sustain the finding of the jury, a verdict for

plaintiff will not be disturbed. Jacksonville,
etc., E. Co. V. Hunter, 26 Fla. 308, 8 So. 450.

69. Alabama.— Central E., etc., Co. v. In-
gram, 95 Ala. 152, 10 So. 516.
Kansas.— Union Pac. E. Co. v. Shannon, 38

Kan. 476, 16 Pac. 836; Kansas City, etc., R.
Co. V. Bolson, 36 Kan. 534, 14 Pac. 5.

Kentucky.— Newport News, etc., E. Co. v.

Mitchell, (1896) 33 S. W. 622, 17 Ky. L. Rep.
1086.

Mississippi.— Louisville, etc., R. Co. ».

Tate, 70 Miss. 348, 12 So. 333 ; Kansas City,
etc., R. Co. V. Deaton, (1891) 9 So. 828.

United States.— Jones v. Bond, 40 Fed.
281.

See 41 Cent. Dig. tit. " Railroads," § 1618.
70. Mobile, etc., R. Co. v. Gunn, 68 Mfas.

366, 8 So. 648.

Where the engineer testifies that both
animals killed came suddenly upon the track,
immediately in front of the engine, and hid
testimony is directly contradicted by circum-
stantial evidence showing from the location
of the 'bodies, etc., that the animals were,
when injured, one hundred yards apart, and
on a straight track the view of which was un-
obscured, a verdict for plaintiff will be sus-

tained. Peirce v. Wright, 73 111. App. 512.
71. Damrill v. St. Louis, etc., R. Co., 27

Mo. App. 202.

Where defendant shunted cars on to a
side-track by means of a flying switch from
a train which passed at a certain hour each
day, which fact was known to plaintiff, who
did not remove his horses from the track at
the time the cars were shunted in, he claim-
ing that the train was ahead of time and
that he had no reason to expect it, a judgment
for plaintiff cannot be sustained where de-

fendant's servants testify positively and with-
out any substantial contradiction that the
train was not ahead of time. Good v. New
York, etc., R. Co., 2 N. Y. Suppl. 419.

Driving cattle across track at time for
train to pass.— Where the evidence shows
that plaintiff habitually drove up a herd of
cattle in the evening so that they would be
crossing the track at about the usual time for
defendant's train to pass, and that he had
been repeatedly warned of the danger, he can-
not recover for injuries thereto. Cranston v.
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failed to stop, look, and listen before driving the animals upon the crossing,'^ and
in such cases the court should direct a verdict for defendant or sustain a demurrer
to the evidence; '^ but the fact that a horse or team was left unhitched and unat-
tended in the vicinity of a railroad track is not conclusive evidence of such con-
tributory negligence on the part of plaintiff as to bar a recovery,'^ and it is error

for the court to direct a verdict for defendant upon such evidence.'^

(ix) WiLFVL, Wanton, or Gross Negligence. A verdict based upon
the ground of gross negligence or wilful injury cannot be sustained where the
engineer testifies, without being contradicted either by direct testimony or the
circumstances, that the injury was not intentional and the circumstances do not
show gross negligence in the operation of the train,'" or where the animal was
a trespasser and there is no evidence that it was seen by the engineer who testifies

that he did not see it.''

1. Damages— (i) In General.''' In the absence of statute or of any cir-

cumstances of aggravation or mitigation the measure of damages is the actual

or market value of the animal at the time of the injury if it was killed outright,'^

or so badly injured as to necessitate its being killed.*" If the animal was merely
wounded it has been held that the measure of damages is the difference in the
market value of the animal immediately before and after the injury; *' but in

other decisions this rule has been expressly disapproved,'^ and it is held that
plaintiff should recover the diminution in market value after the animal was
cured or restored to usefulness so far as a cure was effected,*^ and in addition
thereto the amount reasonably expended in caring for the animal and attempting
to cure the injury,'* and also the value of the use of the animal during such period

Cincinnati, etc., E. Co., 1 Handy (Ohio) 193,
12 Ohio Dec. (Reprint) 97.

72. Damrill v. St. Louis, etc., R. Co., .27

Mo. App. 202; Brennan v. Pennsylvania R.
Co., 73 N. J. L. 147, 62 Atl. 177; Meaie v.

Atlantic, etc., R. Co., 120 N. C. 489, 26 S. E.
633.

73. Damrill v. St. Louis, etc., E. Co., 27
Mo. App. 202.

74. O'Leary v. Chicago, etc., E. Co., (Iowa
1905) 103 N. W. 362; Southworth v. Old
Colony, etc., E. Co., 105 Mass. 342, 7 Am.
Rep. 528; Texas Cent. R. Co. v. Harbison,
(Tex. Civ. App. 1903) 75 S. W. 549.
75. Southworth v. Old Colony, etc., E. Co.,

105 Mass. 342, 7 Am. Rep. 528.
76. Indiana, etc., R. Co. v. Overton, 117

Ind. 253, 20 N. E. 147; Lynch v. NortherJi
Pac. E. Co., 84 Wis. 348, 54 N. W. 610;
Jones V. Chicago, etc., R. Co., 77 Wis. 5S5, 46
N. W. 884.

°« '
'

'

77. Russell v. Maine Cent. E. Co., 100 Me.
406, 61 Atl. 899.
78. See, generally, Damages, 13 Cyc. 1.

79. Lapine v. New Orleans, etc., E. Co., 20
La. Ann. 158; Houston, etc., E. Co. v. Lough-
bridge, 1 Tex. Civ. App. § 1300; Texas, etc.,

R. Co. V. Lanham, 1 Tex. App. Civ. Cas.
§ 251.

The test is not what the owner or some
particular individual might give or take for
the animal, but what it was intrinsically
worth. Galveston, etc., E. Co. v. Davis, 1 Tex.
App. Civ. Cas. § 147.
A verdict for a sum between the highest

ana lowest values put upon the stock by the
different witnesses will be sustained, although
no witness testified to the exact amount found.
Western, etc., E. Co. v. Brown, 58 Ga. 534.

Where a railroad company is bound by con-
tract to maintain certain fences and cattle-

guards and fails to do so, the measure oC

damages for stock killed in consequence in

the value of the stock and not the cost of

erecting and maintaining such fences and
cattle-guards. Chicago, etc., E. Co. v. Barnes.
116 Ind. 126, 18 N. E. 459.

80. Indianapolis, etc., R. Co. v. Mustard,
34 Ind. 50; Atchison, etc., E. Co. v. Ireland,
19 Kan. 405.
81. St. Louis, etc., R. Co. v. Biggs, 50 Ark.

169, 6 S. W. 724; Illinois Cent. R. Co. v. Fin-
nigan, 21 111. 646.

If the owner abandons an animal without
notice to the railroad company, where it is

merely wounded and it strays away and is

lost or stolen, he cannot recover the full

value thereof. Jackson v. St. Louis, etc., E.
Co., 74 Mo. 526.
82. Gillett V. Western R. Corp., 8 Allen

(Mass.) 560; Pittsburg, etc., R. Co. v. Kelly,

12 Ohio Cir. Ct. 341, 5 Ohio Cir. Dec.

662.

83. Gillett V. Western R. Corp., 8 Allen
(Mass.) 560; Keyes v. Minneapolis, etc., R.
Co., 36 Minn. 290, 30 N. W. 888; Pittsburg,

etc., R. Co. V. Kelly, 12 Ohio Cir. Ct. 341, 5

Ohio Cir. Dee. 662.

84. Gillett V. Western R. Corp., 8 Allen
(Mass.) 560; Keyes v. Minneapolis, etc., R.
Co., 36 Minn. 290, 30 N. W. 888; Pittsburg,

etc., R. Co. V. Kelly, 12 Ohio Cir. Ct. 341, 6
Ohio Cir. Dec. 662; International, etc., R. Co.

V. Cocke, 64 Tex. 151.

If the value immediately after the injury
is used in computing the decrease in market
value, plaintiflf cannot also be allowed com-
pensation for expenses incurred in curing the

[X, H, 15, 1, (I)]
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as the owner was deprived thereof,^ provided the whole damages do not exceed
the original value of the animal.'" It has also been held that, although the owner's
efforts are unsuccessful and the animal dies, he may still recover in addition to

the value of the animal the amount expended in cariag therefor,'^ provided his

efforts were in good faith and there was reasonable ground to beheve that the
animal could be cured or restored to usefulness.*' In determining the value of

an animal the jury may consider all of its quaUties and aU the circumstances
that would affect its actual or market value, *^ but not matters peculiar to plaintiff

growing out of the character of his business. °"

(n) Double Damages. In some jurisdictions there are statutes authorizing

plaintiff to recover double damages for injuries to animals occasioned by a failure

of the railroad company to fence its tracks, °' or for injxiries due to a failure to

fence where the claim is not paid within a certain time after presentation, °^ or

where the company fails to post notices of the injury as required by law; ^ but
these statutes are so far penal that they wiU not be construed as apphcable to

cases not clearly within their scope and intent.'* Either the court or the jury may

injury. Louisville, etc., E. Co. v. Schweitzer,
11 Ky. L. Eep. 310. But see Smith v. Chi-
cago, etc., E. Co., 127 Mo. App. 160, 105
S. W. 10; Hax r. Quincy, etc., E. Co., 123
Mo. App. 172, 100 S. W. 693, each holding
that the measure of damages is the difference
in value before and immediately after thd
injury, together with the expense incurred
or value of the time spent in a reasonable en-
deavor to cure the animal injured.

85. Fritts v. New York, etc., E. Co., 62
Conn. 503, 26 Atl. 347; Keyes r. Minneapolis,
etc., E. Co., 36 Minn. 290, 30 N. W. 888;
Pittsburg, etc., E. Co. v. Kelly, 12 Ohio Cir.

Ct. 341, 5 Ohio Cir. Dec. 662.
86. Gillett V. Western E. Corp., 8 Alien

(Mass.) 560; Keyes c. Minneapolis, etc., E.
Co., 36 Minn. 290, 30 N. W. 888.
87. Finch v. Iowa Cent. E. Co., 42 Iowa

304; St. Louis Southwestern E. Co. c. Cham-
bliss, (Tex. Civ. App. 1899) 54 S. W. 401.
Contra, Cully r. Louisville, etc., R. Co., 101
Ky. 319, 41 S. W. 21, 19 Ky. L. Eep. 490.

88. St. Louis Southwestern E. Co. v. Cham-
bliss, (Tex. Civ. App. 1899) 54 S. W. 401.

89. Central Branch Union Pac. E. Co. v.

Nichols, 24 Kan. 242.

The fact that a mare was with foal at the
time she was killed may properly be regarded
as increasing her value and considered in esti-

mating the damages sustained. Boyer v.

Chicago, etc., E. Co., 123 Iowa 248, 98 N. W.
764.
Runaway team.— Plaintiff is entitled to

recover the decrease in the market value of

a team due to its having run away after

being negligently frightened by defendant's
trains. Fritts v. New York, etc., E. Co., 62
Conn. 503, 26 Atl. 347.

90. Parrin r. Montana Cent. E. Co., 22
Mont. 290, 56 Pae. 315.

91. Lafferty v. Hannibal, etc., E. Co., 44
Mo. 291; Keltenbaugh v. St. Louis, etc., R.
Co., 34 Mo. App. 147.

There must be an actual collision with the

train in order to enable plaintiff to recover

under the Missouri Double Damage Act. Sie-

bert V. Missouri, etc., E. Co., 72 Mo. 565;
Lowry v. St. Louis, etc., E. Co., 40 Mo. App.
554.
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92. Boyer f. Chicago, etc., E. Co., 123 Iowa
248, 98 N. W. 764; Black v. Minneapolis, etc.,

E. Co., 122 Iowa 32, 96 N. W. 984; Ham-
mans E. Chicago, etc., E, Co., 83 Iowa 287, 48
N. W. 978; Manwell v. Burlington, etc., B,
Co., 80 Iowa 662, 45 N. W. 568.
An affidavit of the injury stating that it

occurred because defendant had " fenced up
the crossing " estops plaintiff to claim doubk
damages which the statute allows only in

cases of injuries due to a want of a fence.

Davis V. Chicago, etc., E. Co., 40 Iowa 292.
A tender of damages does not affect de-

fendant's liability for double damages unless

the full value as subsequently found bj the
jury is tendered. Brandt v. Chicago, etc, E.

Co., 26 Iowa 114.

93. St. Louis, etc., E. Co. r. Wright, 57
Ark. 327, 21 S. W. 476 ; Memphis, etc., E. Co.

V. Carlley, 39 Ark. 246.

Under a statute authorizing the recovery of

double damages if notice of the injury is not

posted by the company such damages may be
recovered, although the owner has actual no-

tice of the injury (Memphis, etc, E. Co. v.

Carlley, 39 Ark." 246); the postii^ of such

notice at any public place at the nearest sta-

tion house is sufficient (St. Louis, etc., E. Co.

V. Wright, 57 Ark. 327, 21 S. W. 476) ; the

burden is upon plaintiff to show that such no-

tice was not posted (Kansas, etc., E. Co. v.

Summers, 45 Ark. 295) ; but it is sufficient

to make a prima facie case to show that on
several examinations of defendant's station

no notice was found either at the usual place

of posting or in front of the building (St

Louis, etc., R. Co. r. Wright, 57 Ark. 327, 21

S. W. 476. But see St. Louis, etc., R. Co. v.

Markham, 66 Ark. 297, 50 S. W. 516, holding

that evidence that no notice was posted at

the time of an examination made six hours

before the expiration of the time allowed for

posting is not sufficient to sustain a judg

ment for double damages).
94. Moriarty r. Central Iowa R. Co., 64

Iowa 696, 21 N. W. 143 (holding that the

statute authorizing double damages for in-

juries due to a failure to fence, where the

claim is not paid within thirty days, does

not apply to an injury due to a defective con-
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double the actual damages found to have been sustained,"' and the owner may
recover not only double the depreciation in value of his animal because of the

injury, but also double damiages for the care, attention,, medicine, and other

expenses directly resulting therefrom; '" but he cannot recover more than the

amount of damages as stated in his notice of the injury."'

(hi) Attorney's Fees and Costs.^^ In the absence of statute attorney's

fees cannot be recovered in an action for injuries to animals; "" but under some
of the statutes plaintiff may recover in addition to his actual damages a reason-

able attorney's fee in actions based upon a failure of the railroad company to

fence its tracks,^ or where the statutes provide for a demand or notice of claim

to be served upon the company and the same is not paid within a certain time

after presentation.^ Plaintiff's right to attorney's fees is not ^ffected by his

claiming a larger amount of damages in his notice than that subsequently awarded,'

nor is defendant's Hability for double the full amount affected by a tender of any
less amount.* The attorney's fee may be recovered in the action for damages
without bringing a separate action,' and may be recovered for a second as well

as the first trial,' and the amount should be determined by the jury instead of

the court imless a jury is waived.' Where the action is originally brought before

a justice of the peace and plaintiff successfully prosecutes an appeal from a judg-

ment for defendant, he is entitled to recover for the services of his attorney before

the justice,' but he is only entitled to such fees where a judgment for damages
is rendered against the company, and a mere reversal in an appellate court of a

judgment against plaintiff does not entitle him to attorney's fees unless he is

successful on the subsequent trial." Under a Minnesota statute plaintiff may
recover double costs unless prior to the institution of an action defendant makes
a tender of the damages sustained, provided the action is not instituted before

the expiration of the thirty days allowed for making such tender.^"

dition of a eattle-guard) ; Miller v. Chicago,
etc., R. Co., 59 Iowa 707, 13 N. W. S59
(holding that this statute does not apply to
injuries due to running trains on depot
grounds at a prohibited rate of speed).
95. Memphis, etc., E. Co. v. Carlley, 39

Ark. 246.

96. Manwell v. Burlington, etc., E. Co., 80
Iowa 662, 45 N. W. 568. But see Huss !'.

Wabash, etc., E. Co., 84 Mo. App. Ill, hold-
ing that plaintiff cannot recover double dam-
ages for the damage to the harness on a
horse at the time of the injury.
97. Manwell v. Burlington, etc., E. Co., 80

Iowa 662, 45 N. W. 568.
98. See, generally. Costs, 11 Cyc. 1104.
99. Florida Cent. E. Co. v. Seymour, 44

Ka. 557, 33 So. 424, holding that St. (1891)
authorizing the recovery of attorney's fees
in certain cases does not apply to cases where
the road is fenced.

1. Wabash, etc., R. Co. v. Levieux, 14 111.

App. 469; Dilly v. Omaha, etc., E. Co., 55 Mo.
App. 123.

It is only in actions based upon a failure
to fence that the attorney's fee is allowable
(^V abash, etc., E. Co. v. Lavieux, 14 111. App.
469; Wabash, etc., R. Co. r. Neikirk, 13 111.

App. 387. See also Wabash, etc., E. Co. v.

Crews, 65 111. App. 442) ; so in an action
upon four counts, some charging a failure to
fence and others negligence in the operation
of the train, a general verdict based upon
such declaration will not support an allow-
ance of attorney's fees (Chicago, etc., E. Co.

V. Truitt, 68 111. App. 76) ; but in an action

based upon a failure to fence the fact that

the evidence also shows negligence in the
operation of the train does not take the case

out of the statute or affect the right to re-

cover attorney's fees (Central Branch Union
Pac. E. Co. V. Nichols, 24 Kan. 242).

2. Pensacola, etc., E. Co. v. Braxton, 34
Fla. 471, 16 So. 317; Missouri Pac. E. Co. v.

Abuey, 30 Kan. 41, 1 Pac. 385; Kansas Pac.

E. Co. V. Ball, 19 Kan. 535.

The Florida statute of 1891 providing for

the recovery of attorney's fees was not re-

pealed by the act of 1893. Florida, etc., E.
Co. V. Hazel, 43 Fla. 263, 31 So. 272.

3. Pensacola, etc., R. Co. v. Braxton, 34
Fla. 471, 16 So. 317; Missouri Pac. E. Co. v.

Abney, 30 Kan. 41, 1 Pac. 385 ; Missouri Pac.

E. Co. V. Borrer, 3 Kan. App. 284, 45 Pac.

133.

4. Pensacola, etc., E. Co. v. Braxton, 34

Fla. 471, 16 So. 317.

5. Wabash, etc., E. Co. v. Lavieux, 14 111.

App. 469.

6. Indianapolis, etc., E. Co. v. Buckles, 21

111. App. 181.

7. Lake Erie, etc., E. Co. v. Helmericks, 38

111. App. 141; Kauflfman v. Kansas City, etc.,

E. Co., 67 Mo. App. 156; Dilly v. Omaha, etc.,

E. Co., 55 Mo. App. 123.

8. Missouri Eiver, etc., E. Co. V. Shirley,

20 Kan. 660.

9. Eabbermann v. Pierce, 77 111. App. 405.

10. Hooper v. Chicaijo, etc., E. Co., 37 Minn.

52, 33 N. W. 314, holding that if the action

[X, H, 15,1, (m)]
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(iv) Interest.^^ In some jurisdictions it is held that interest may be recov-

ered on the amount of damages from the date of the injury/^ but in others no
interest prior to the rendition of judgment is allowed."

(v) Disposition of Carcass of Animal. Even where animals are killed

outright their value is not always the measure of damages, the actual damages
being the difference in value between the animal aUve and the net value of the
dead carcass." The amount of damages must therefore be proportionately

reduced where plaintiff appropriates or disposes of the carcass,'* or where it was
valuable for beef or other purposes and he could have profitably disposed of it,'*

it being plaintiff's duty to exercise reasonable care to make such disposition in

order to reduce the amoimt of damages; " but only the net value is to be deducted,
plaintiff being entitled to reasonable compensation for his time and expenses.'*

Plaintiff must also be allowed a reasonable time to dispose of the carcass," and
where from its location or condition when found it would be impracticable to

dispose of it plaintiff is not required to make any effort to do so but may sue for

and recover the full value.^"

(vi) Exemplary Damages. Exemplary damages may be awarded where
the injury is due to gross negUgence or wanton or wilful misconduct on the part

of the company's employees; ^' but in the absence of such circumstances only

is instituted prior to the expiration of this

period such costs cannot be recovered.
11. See Damages, 13 Cyc. 88.

12. Alabama.— Georgia Pac. R. Co. v. Ful-
lerton, 79 Ala. 298; Alabama Great Southern
E. Co. V. McAlpine, 75 Ala. 113.

Arkansas.— St. Louis, etc., E. Co. v. Biggs
50 Ark. 169, 6 S. W. 724.

Minnesota.-—-Varco v. Chicago, etc., E. Co.,

30 Minn. 18, 13 N. W. 921.
New York.—Lackin v. DelawarCj etc.. Canal

Co., 22 Hun 309.
Ohio.— Baltimore, etc., R. Co. v. Schutz, 43

Ohio St. 270, 1 N. E. 324, 50 Am. Rep.
805.

See 41 Cent. Dig. tit. " Railroads," § 1621.
In Florida the statute provides that in ac-

tions based upon a failure to fence if plaintiff

serves a notice of his claim upon defendant
and the same is not paid within thirty days
he may recover in addition to the actual dam-
ages interest thereon at the rate of fifty per
cent from the date of presentment of the
claim. Pensacola, etc., E. Co. v. Braxton, 34
Ma. 471, 16 So. 317.

In Georgia it is held that the jury may
allow interest but are not obliged to do so,

and that it is error for the court to instruct

the jury that they should add interest to the
damages found. Western, etc., R. Co. v. Cal-
houn, 104 Ga. 384, 30 S. E. 868.

_

In Utah it is held that interest is allowable

at the legal rate to be computed from the
time of instituting suit. Woodland v. Union
Pac. R. Co., (1891) 26 Pac. 298.

13. Illinois.— Toledo, etc., R. Co. V. John-
ston, 74 III. 83.

loica.— Brentner !. Chicago, etc., R. Co., 68
Iowa 530, 23 N. W. 245, 27 N. W. 605.

Kansas.— Atchison, etc., R. Co. v. Gabbert,
34 Kan. 132, 8 Pac. 218.

Missouri.— Meyer v. Atlantic, etc., R. Co.,

64 Mo. 542.

Texas.— St. Louis, etc., R. Co. v. Cham-
bUss, 93 Tex. 62, 53 S. W. 343 ; Houston, etc.,

E. Co. V. Muldrow, 54 Tex. 233; Interna-

[X, H, 15, 1, (IV)]

tional, etc., R. Co. v. Barton, (Civ. App.
1899) 54 S. W. 797; St. Louis, etc., R. Co. v.

Terry, 22 Tex. Civ. App. 176, 64 S. W. 431;
Galveston, etc., R. Co. v. Downey, (Civ. App.
1894) 28 S. W. 109. But see Texas, etc., R.
Co. V. Scrivener, (Civ. App. 1899) 49 S. W.
649; Houston, etc., R. Co. v. Jones, 16 Tex.
Civ. App. 179, 40 S. W. 745; Gulf, etc., R. Co.

V. Dunman, 6 Tex. Civ. App. 101, 24 S. W.
995.

Wisconsin.— See Dean v. Chicago, etc., R.
Co., 43 Wis. 305.

See 41 Cent. Dig. tit. "Railroads," § 1621.

14. Georgia Pac. R. Co. v. FuUerton, 79
Ala. 298; Roberts v. Richmond, etc., E. Co.,

88 N. C. 560.
15. Case v. St. Louis, etc., R. Co., 75 Mo.

668.

16. Illinois Cent. R. Co. v. Finnigan, 21
111. 646; Roberts v. Richmond, etc., R. Co.,

88 N. C. 560.

17. Georgia Pac. R. Co. v. Fullerton, 79
Ala. 298; Illinois Cent. R. Co. v. J<'innigan,

21 111. 646 ; Roberta v. Richmond, etc., E. Co.,

88 N. C. 560. Compare Indianapolis, etc., E.
Co. V. Mustard, 34 Ind. 50, holding that where
plaintiff's animal was so badly injured as to

necessitate it being killed, the damages could
not be reduced on account of the value of the
dead animal unless plaintiff in some way de-

rived an actual benefit or did some act evinc-

ing an election to appropriate it to himself.

18. Georgia Pac. E. Co. v. Fullerton, 79
Ala. 298; Dean v. Chicago, etc., R. Co., 43
Wis. 305.

19. Toledo, etc., E. Co. v. Parker, 49 111.

385.

20. Eockford, etc., E. Co. v. Lvnch, 67 111.

149; Toledo, etc., E. Co. v. Sweeney, 41 111.

226.

21. Vicksburg, etc., E. Co. v. Patton, 31

Mies. 156, 66 Am. Dec. 552. But see Galves-
ton, etc., E. Co. V. Davis, 1 Tex. App. Civ.

Cas. § 147, holding that, although the killing
of an animal is the wanton or malicious act
of the engineer or other employee the com-
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compensatory damages can be allowed, as where the injury is due merely to

ordinary negligence,^^ or a failure of the railroad company to fence its tracks.^'

m. Questions For Jury— (i) In General. In actions for injury to animals

as in other civil actions questions of law are for the determination of the court

and issues of fact are for the jury.^* The case should be submitted to the jury

whenever there is any evidence from which they might justifiably find the exist-

ence of a material fact in issue/^ or where the evidence is conflicting or of such a

character that different conclusions as to a fact in issue might reasonably be drawn
therefrom; ^° but whether there is any competent evidence is a question for the

court," and an issue should not be submitted to the jury where there is no evi-

dence to support it,^' or where the evidence is legally insufficient to sustain a ver-

dict if rendered;^" and if the evidence is not conflicting and is of such a character

that only one inference can be drawn therefrom, it is not error for the court affirm-

atively to instruct the jury in accordance with such inference.^"

(ii) Fact or Cause of Injury. It is not necessary that there should be

any direct evidence that the injury complained of was done by defendant's trains,

but the case should be submitted to the jury if there is any circumstantial evidence

reasonably tending to show that it was so inflicted.^'

pany will not be liable for exemplary damages
unless it authorized or approved the act.

23. Yazoo, etc., R. Co. v. Brumfield, (Miss.

1888) 4 So. 341; Chicago, etc., R. Co. v. Jar-

rett, 59. Miss. 470.

23. Toledo, etc., E. Co. v. Johnston, 74 111.

83; Toledo, etc., R. Co. v. Arnold, 43 111. 418.

24. See, generally, Tbial.
25. Brinkley v. Wilmington, etc., E. Co.,

126 N. C. 88, 35 S. E. 238; Boing v. Raleigh,
etc., E. Co., 87 N. C. 360.

26. Alabama.— Louisville, etc., R. Co. v.

Lancaster, 121 Ala. 471, 25 So. 733.
Indiana.— Overton v. Indiana, etc., R. Co.,

1 Ind. App. 436, 27 N. E. 651.
New York.— Payne v. Troy, etc., E. Co., 83

N. Y. 572.

Oregon.— Jackson v. Sumpter Valley R.
Co., 50 Oreg. 455, 93 Pac. 356.

Utah.— Wines v. Eio Grande Western E.
Co., 9 Utah 228, 33 PacT 1042.

See 41 Cent. Dig. tit. "Eailroads," § 1627.
Wanton or wilful injury.— Where there is

evidence on the part of plaintiff that the
track was straight and the engineer was look-
ing in the direction of an animal upon the
track and that the speed of the train was
increased and no alarm signal given or at-
tempt made to frighten the animal, it is a
question for the jury whether the injury was
wilful. Overton v. Indiana, etc., E. Co., 1

Ind. App. 436, 27 N. E. 651.
Attracting animals to track.— Where the

evidence shows that the animal was attracted
by salt upon the track and that it had been
there for over a day before the accident dur-
ing which time defendant's employees had
passed over the track at that place and might
have seen it, there is sufficient evidence of
defendant's negligence to go to the jury.
Brown v. Hannibal, etc., R. Co., 27 Mo. App.
394.

. .
>

Safety of station grounds.— Whether a
railroad company has used reasonable care
to guard against frightening teams which
are being used to unload cars at its station
grounds, and whether an injury to a team

resulting from such fright was due to want
of such care, are questions for the jury. Eill

V. Rome, etc., E. Co., 23 N. Y. Wkly. Dig. 416.

Presentation of claim.— Evidence of presen-

tation of a claim for damages to a railroad

company's agent who promised to forward
it and who had previously received similar

claims and paid them, is sufficient to go to

the jury on the question of proper presenta-

tion, although there is evidence that the

agent had in fact no such authority. Ala-

bama Great Southern R. Co. v. Roebuck, 76

Ala. 277.

The sufSciency of the service of a notics

of stock killed by defendant railroad company
is a question of law for the court where the

proof is in writing or the facts uncontra-

dicted, but if the fact of service or the au-

thority of the agent upon whom it is served

is in issue, these are questions of fact for

the jury. Cole v. Chicago, etc., R. Co., 38

Iowa 311.

Where defendant voluntarily fences its

tracks and leaves a gap in the fence for its

own convenience through which an animal

enters and is killed by a train, it is a ques-

tion for the jury, since the animal entered

and its egress was obstructed by the act of

the company, whether tJie railroad company

was negligent, although it appears that those

in charge of the train adopted the ordinary

precautions to avoid the injury after the ani-

mal was discovered. Tyler v. Illinois Cent.

R. Co., 61 Miss. 445.

27. Boing v. Raleigh, etc., E. Co., 87 N. C.

28. Burlington, etc., R. Co. v. Campbell, 20

Colo. App. 360, 78 Pac. 1072; Flannery «;.

Kansas City, etc., R. Co., 23 Mo. App. 120

[affirmed in 97 Mo. 192, 10 S. W. 894].

29 Walton v. Wabash R. Co., 32 Mo. App.

634; International, etc., R. Co. v. Hall, 12

Tex. Civ. App. 11, 33 S. W. 127.

30. Anderson v. Birmingham Mineral K.

Co., 109 Ala. 128, 19 So. 519.

31. Alabama.— Louisville, etc., R. Co. v.

Lancaster, 121 Ala. 471, 25 So. 733.

[X, H, 15, m, (II)]
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(hi) Character and Condition of Crossings. Where the evidence is

eonflicting or different conclusions might reasonably be drawn therefrom, it is

a question for the jury whether the crossing at the intersection of a pubhc high-

way was constructed and maintained by defendant in a safe and proper condition.^

(iv) Negligent Operation OP Trains. Whether a railroad company has
been negligent, or in other words has failed to exercise ordinary and reasonable

care under the circumstances of the particular case is ordinarily a question of fact

for the jury.'^ The issue should be submitted to the jury if there is any evidence

reasonably tending to show negligence/* or where the evidence relating thereto is

conflicting/^ or is of such a character that different conclusions or inferences

might reasonably be drawn therefrom;^' but the case should not be submitted

Georgia.— Central R., etc, Co. v. Bryant,
89 Ga. 457, 15 S. E. 537.

Alississippi.— Johnson v. Ilinois Cent. E.
Co., (1906) 39 So. 780.
North Carolina.— Boing v. Ealeigli, etc., R.

Co., 87 N. C. 360.
South Carolina.— Rowe v. Greenville, etc.,

R. Co., 7 S. 0. 167.

See 41 Cent. Dig. tit. " Railroads," §§ 1628,
1629.

As connected with failure to fence tracks
see infra, X, H, 15, m, (vi), (a).

32. Perdue v. St. Louis Southwestern R.
Co., 82 Ark. 172, 100 S. W. 901; Payne v.

Troy, etc., R. Co., 83 N. Y. 572 ; Yates v. New
York Cent., etc., R. Co., 107 N. Y. App. Div.
629, 95 N. Y. Suppl. 497 ; Thompson v. Sea-
board Air Line R. Co., 78 S. C. 384, 58 S. E.
1094.
Where the approaches to a crossing are not

constructed exactly opposite to each other,

it is a question for the jury whether it is such
a defect as to render the company liable for
animals alleged to have been injured by rea-

son of the condition of the crossing. Meeker
V. Chicago, etc., R. Co., 64 Iowa 641, 21 N. W.
120.

The fact that a spike had become loose
which held a rail to a tie at the crossing and
had worked up so that a mule caught hia shoe
upon it and was injured is not sufficient to
establish negligence as a matter of law. Per-
due V. St. Louis Southwestern R. Co., 82 Ark.
172, 100 S. W. 901.

33. Alabama.—Southern R. Co. v. Pogue,
145 Ala. 444, 40 So. 565; Alabama Great
Southern R. Co. v. Jones, 71 Ala. 487.

Arkansas.— Arkansas, etc., R. Co. v. San-
ders, 81 Ark. 604, 99 S. W. 1109; St. Louis,
etc., R. Co. V. Lewis, 60 Ark. 409, 30 S. W.
765, 1135.

Georgia.—^Savannah, etc., R. Co. v. Stewart,
72 Ga. 207.

Illinois.—^Toledo, etc., R. Co. v. Poster, 43
111. 415.

loiva.—^Edson v. Central R. Co., 40 Iowa 47.

Maryland^— Norfolk, etc., R. Co. v. Smith,
104 Md. 72, 64 Atl. 317.

Mississippi.— McMillan v. Southern E. Co.,

75 Miss. 490, 23 So. 182.

New Mexico.— Pecos Valley, etc., R. Co. v.

Cazier, 13 N. M. 131, 79 Pac. 714.

North Dakota.— Bishop v. Chicago, etc., R.
Co., 4 N. D. 536, 62 N. W 605.

See 41 Cent. Dig. tH. "Railroads," §§ 1627,

1637.

^X, H. 15, m, (m)]

Negligence becomes a question for the court
only when the facts .are undisputed and the
deductions or inferences to be drawn from
them are indisputable, or when the standard
and measure of duty are fixed and defined by
law and are the same under all circumstances.
Alabama Great Southern R. Co. v. Jones, 71
Ala. 487.

34. Haardt v. Georgia Cent. R. Co., 152
Ala. 193, 44 So. 547; Hogue v. Southern E.
Co., 146 Ala. 384, 41 So. 425; Georgia Cent.

E. Co. V. Main, 143 Ala. 149, 42 So. 108;
Bast Tennessee, etc., E. Go. v. Baker, 94 Ala.

632, 10 So. 211; Denver, etc., E. Co. d. Hen-
derson, 10 Colo. 1, 13 Pac. 910; Kansas City,

etc., E. Co. V. Cravens, 43 Kan. 650, 23 Pac.
1044; Brinkley v. Wilmington, etc., R. Co.,

126 N. C. 88, 35 S. E. 238.

Plaintiff is entitled to go to the jury on
every element of negligence charged which
there ia evidence tending to support. Kinyon
V. Chicago, etc., R. Co., 118 Iowa 349, 92
N. W. 40, 96 Am. St. Eep. 382.

Whether the testimony is positive or nega-
tive the credibility of the witnesses and the
weight to be given to their testimony and
the conclusions to be drawn therefrom are
under proper instructions matters wholly
within the province of the jury. Missouri
Pac. E. Co. V. McCullough, (Kan. 1902) 70
Pac. 364.

35. Alabama.— Georgia Cent. E. Co. v.

Larkins, 142 Ala. 375, 37 So. 660; Georgia
Cent. E. Co. v. Sport, 141 Ala. 369, 37 So.

344 ; Southern E. Co. v. Eiddle, 126 Ala. 244,

28 So. 422; East Tennessee, etc., E. Co. v.

Bayliss, 74 Ala. 150; Alabama Great South-
ern E. Co. V. Jones, 71 Ala. 487.

Indian Territory.— Missouri, etc., E. Co. v.

Fajrrington, 1 Indian Terr. 646, 43 S. W. 946.
Mississippi.— Quinn v. Southern E. Co.,

(1896) 21 So. 6; Eobertson v. Illinois Cent.

E. Co., (1894) 17 So. 235.

North Dakota.— Bishop v. Chicago, etc., R.
Co., 4 N. D. 536, 62 N. W. 605.

Utah.— Johnson v. Rio Grande Western E.
Co., 7 Utah 346, 26 Pac. 926.

Washington.— Curtis v. Oregon R., etc.,

Co., 36 Wash. 55, 78 Pac. 133; Rafferty V.

Portland, etc., R. Co., 32 Wash. 259, 73 Pao.
382

See 41 Cent. Dig. tit. "Railroads," §§ 1627,
1637.

36. Louisville, etc., R. Co. v. Mertz, etc,

Co., (Ala. 1905) 40 So. 60; East Tennessee,
etc., R. Co. V. Bayliss, 74 Ala. 150; Alabama
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to the jury if there is no evidence of negligence," or where the evidence is of such

a character that a verdict if rendered would be set aside by the court and a new
trial granted on the ground of the insufficiency of the evidence to support the

verdict.^'

(v) Rebuttal of Statutory Presumption of Negligence. Where
by statute proof of the injury raises a presumption of negligence which must
be rebutted by defendant, it is ordinarily a question for the jury whether defend-

ant's evidence is sufficient to overcome the statutory presumption.^' If defendant

should introduce no evidence, it would be the duty of the court to direct a verdict

for plaintiff; ^ and conversely, if plaintiff, relying upon the statutory presump-

tion, introduces no evidence tending to show negligence, while defendant intro-

duces testimony which if true shows conclusively that there was no negligence on

its part, and such testimony is in no way impeached or contradicted, the court

should direct a verdict for defendant; " but the question is for the determination

of the jury if plaintiff introduces evidence tending to contradict that of defendant

or to show th« existence of negUgence,*^ although such evidence is merely circum-

Great Southern R. Co. v. Jones, 71 Ala. 487;
Bowen v. Mobile, etc., R. Co., (Miss. 1903)

33 So.-441; Robertson v. Illinois Cent. R. Co.,

(Miss. 1894) 17 So. 235; Ramabottom v.

Atlantic Coast Line R. Co., 138 N. C. 38, 50

S. E. 448; Anson v. Gulf, etc., R. Co., 42
Tex. Civ. App. 437, 94 S. W. 94.

Disregarding plaintiff's signal to stop.

—

Where plaintiflf, whose horse had fallen on a

track at a place near a, public crossing, at-

tempted to stop the train by going on the

track and waving his hat, and the engineer

testified that persons had been in the habit of

going on the track and jumping off as the

train approached, it is a question for the jury

whether the engineer v/as negligent under the

circumstances in disregarding plaintiff's sig'

nal and failing to stop the train. Memphis,
etc., R. Co. V. Sanders", 43 Ark. 225.

37. Kansas City Southern R. Co. v. Lewis,

80 Ark. 396, 97 S. W. 56 ; Burlington, etc., R.

Co. V. Campbell, 20 Colo. App. 360, 78 Pac.

1072 ; Colorado, etc., R. Co. v. Beeson, 19 Colo.

App. 241, 74 Pac. 345; Carman v. Montana
Cent. R. Co., 32 Mont. 137, 79 Pac. 690;

Flannery v. Kansas City, etc., R. Co., 23 Mo.
App. 120 [affirmed in 97 Mo. 192, 10 S. W.
894].

Although there is evidence tending to show
that the injury was caused by a train, a de-

murrer to the evidence should be sustained

if there is no evidence of any negligence in

the operation of the train. Flannery v. Kan-
sas City, etc., R. Co., 23 Mo. App. 120 [af-

fvrmed in 97 Mo. 192, 10 S. W. 894].

38. International, etc., R. Co. v. Hall, 12

Tex. Civ. App. 11, 33 S. W. 127.

39. Southern R. Co. v. Hill, 116 Ga. 470,

42 8. E. 728; Illinois Cent. R. Co. v. Stanley,

96 S. W. 846, 29 Ky. L. Rep. 1054; Davis

V. Seaboard Air Line E. Co., 134 N. C. 300,

46 S. E. 515; Baker v. Roanoke, etc., R. Co.,

133 N. C. 31, 45 S. E. 347; Hardison v.

Atlantic, etc., E. Co., 120 N. C. 492, 26 S. B.

630.

40. See Hardison v. Atlantic, etc., R. Co.,

120 N. C. 492, 26 S. B. 630.
11. Alalama.— Louisville, etc., R. Co. V.

Gentry, 103 Ala. '635, 16 So. 9 [overruling

Savannah, etc., R. Co. v. Jarvis, 95 Ala. 149,

10 So. 323] ; Central R., etc., Co. v. Ingram,
95 Ala. 152, 10 So. 516.

Dakota.— Huber v. Chicago, etc., R. Co., 6

Dak. 392, 43 N. W. 819.

Georgia.— Taylor v. Atlantic, etc., R. Co.,

119 Ga. 610, 46 S. E. 834.

Kentucky.—Illinois Cent. R. Co. v. Gholson,
66 S. W. 1018, 23 Ky. L. Rep. 2209; Felton
V. Anderson, 66 S. W. 182, 23 Ky. L. Rep.
1809.

Mississippi.— Southern R. Co. v. Murry,
(19G5) 39 So. 478; Alabama, etc., R. Co. v.

Boyles, (1904) 37 So. 498; Alabama, etc., R.
Co. V. Stacy, (1903) 35 So. 137; Yazoo, etc.,

R. Co. V. Smith, 68 Miss. 359, 8 So. 508;
Louisville, etc., R. Co. v. Smith, 67 Miss. 15,

7 So. 212.
South Dakota.— Crary v. Chicago, etc., R.

Co., 18 S. D. 237, 100 W. W. 18.

See 41 Cent. Dig. tit. " Railroads," §§ 1627,

1637.
42. Alaia/nia.— Louisville, etc., R. Co. V.

Davis, 103 Ala. 661, 16 So. 10.
' Arkansas.— St. Louis, etc., R. Co. v. Minor,
85 Ark. 121, 107 S. W. 171; Kansas City
Southern R. Co. v. Wayt, 80 Ark. 382, 97
S. W. 656; Kansas City Southern R. Co. v.

Edwards, 80 Ark. 273, 96 S. W. 1061; St.

Louis, etc., R. Co. v. Courtney, 77 Ark. 431,

92 S. W. 251; St. Louis, etc., R. Co. v.

Shaver, (1905) 88 S. W. 961; St. Louis, etc.,

R. Co. V. Thompson, etc., Co., 76 Ark. 37, 88

8. W. 593; St. Louis, etc., R. Co. v. Satter-

field, 75 Ark. 61, 86 S. W. 821.

Georgia.— Georgia, etc., R. Co. v. Wisen-

backer, 120 Ga. 656, 48 S. E. 146; Southern

R. Co. v. Loughridge, 114 Ga. 173, 39 S. E.

882; Louisville, etc., R. Co. v. Hall, 110 Ga.

49, 35 S. E. 159.

Kentucky.—Louisville, etc., R. Co. i\ Moore,

84 S. W. 1144, 27 Ky. L. Rep. 293; Cincin-

nati, etc., R. Co. V. Burgess, 84 S. W. 760,

27 Ky. L. Rep. 252; Illinois Cent. E. Co. v.

Gholson, 66 S. W. 1022, 23 Ky. L. Rep. 2211;

Faulkner v. Kean, (1895) 32 S. W. 265.

Mississippi.—Young v. Illinois Cent. R. Co.,

88 Miss. 446, 40 So. 870; Baird v. Georgia

Pac. R. Co., (1896) 19 So. 661; Robertson v.

Illinois Cent. R. Co., (1894) 17 So. 235;

Scott V. Yazoo, etc., R. Co., 72 Miss. 37, 16
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stantial," or if the testimony of defendant's own witnesses fails to show that every
thing was done which might have been to avoid the accident,*^ or discloses facts

relating thereto from which the existence of the negUgence alleged might reason-

ably be inferred.^^

(vi) Fences and Cattle-Guards— (a) In General. Where from the

evidence it is uncertain where the animal injured came upon the track, it is a

question for the juiy whether the place of entry was at a point where the company
had failed to construct or properly maintain its fences or cattle-guards,*' or whether
the animal entered through a gate or bars which it was the duty of defendant

to keep closed.^' In order to warrant the submission of the case to the jury it is

not necessary that there should be any direct evidence that the animal entered at

such place, but it is sufficient if there are circumstances reasonably tending to

show this fact.*' Under statutes where the company is Uable for failure to fence

only in caae of injuries due to actual collision with a train, a demurrer to the evi-

dence should be sustained where there is no evidence that the injury was so caused; *'

but direct evidence is not necessary, it being sufficient to warrant a submission of

the case to the jury if there is any circumstantial evidence from which an injury

by collision might reasonably be inferred.^" Where an actual collision is not

necessary and the animal was not struck by the train it is a question for the jury

whether the company's failure to fence was the cause of the injury.^' Where
the liability apphes only to animals running at large and it is held that an animal

is at large if not under the control of the owner, and there is evidence that the

So. 205; Cantrell v. Kansas City, etc., R. Co.,

69 Jliss. 435, 10 So. 580; Cage v. Louisville,

etc., R. Co., (1890) 7 So. 509; Kansas City,
etc., R. Co. V. Doggett, 67 Miss. 250, 7 So.

278; Ross v. Natchez, etc., R. Co., 62 Miss.
23.

North Dakota.— Carr v. Minneapolis, etc.,

R. Co., 16 N. D. 217, 112 N. W. 972.
South Dakota.— Sheldon v. Chicago, etc.,

R. Co., 6 S. D. 606, 62 N. W. 955.
See 41 Cent. Dig. tit. "Railroads," §§ 1627,

1637.

Although plaintiff's evidence is weak and
inconclusive, if it is relevant and tends to
contradict that of defendant the court should
not direct a verdict for defendant. Louis-
ville, etc., R. Co. V. Davis, 103 Ala. 661, IG
So. 10.

43. Louisville, etc., R. Co. v. Moore, 84
S. W. 1144, 27 Ky. L. Rep. 293.

44. Bedford v. Louisville, etc., R. Co., 65
Miss. 385, 4 So. 121.

45. Louisville, etc., R. Co. v. Gentry, 103
Ala. 635, 10 So. 9; Mobile, etc., R. Co. v.

Holt, 62 Miss. 170.

46. Agnew v. Michigan Cent. R. Co., 56
Mich. 56, 22 N. W. 108; Schlotzhauer v.

Missouri, etc., R. Co., 89 Mo. App. 65 ; Miller
V. Wabash R. Co., 47 Mo. App. 630; Jones
V. St. Louis, etc., R. Co., 44 Mo. App. 15;
McGuire v. Ogdensburg, etc., R. Co., 18 N. Y.
Suppl. 313.

47. McDonald v. Minneapolis, etc., R. Co.,

105 Mich. 659, 63 N. W. 966.

48. Louisville, etc., R. Co. v. McCuUom,
54 111. App. 69; Lepp v. St. Louis, etc., R.
Co., 87 Mo. 139; Field v. Missouri Pac. R.
Co., 46 Mo. App. 449; Dinwoodie v. Chicago,
etc., R. Co., 70 Wis. 160, 35 N. W. 296.

Proof that an animal was killed or injured

at a place where the company had neglected

its duty to fence is suflSoient to take the case
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to the jury (Lepp v. St. Louis, etc., R. Co.,

87 Mo. 139) ; but if there is no evidence that

the animal entered where the fence was de-

fective other than the mere fact that it was
injured near such a place, and there is other

evidence tending to show that it entered

through a gate at a private crossing, a de-

murrer to the evidence should be sustained

(Walton V. Wabash Western R. Co., 32 Mo.
App. 634).
Although the engineer testifies positively

that the animal came upon the track at a
public crossing, if there are circumstances
shown tending to prove that it entered
through a defect in the fence near the crossing

the place of entry is a question for the jury.

Kimball v. St. Louis, etc., R. Co., 99 Mo. App.
335, 73 S. W. 224.

49. Hesse v. St. Louis, etc., R. Co., 36 Mo.
App. 163.

50. Payne v. Quincy, etc., R. Co., 113 Mo.
App. 609, 88 S. W. 164; Batman v. Kansas
City, etc., R. Co., 53 Mo. App. 13; Vaughau
V. Kansas City, etc., R. Co., 34 Mo. App. 141
[distinguishing Gilbert v. Missouri Pac. R.
Co., 23 Mo. App. 65].

51. Kraus v. Burlington, etc., R. Co., 55
Iowa 338, 7 N. W. 598.
Frightening animals.— Under the Missouri

statute making railroad companies liable

where their tracks are not fenced for in-

juries due to animals being frightened by
trains, if the evidence shows that the animal
was seen on the right of way near a defect-

ive place in the fence, that the alarm whistle

was afterward heard, and the tracks of the

animal were found leading from the road-

bed to where it was found dead and entangled
in a wire fence, it is sufficient to go to the

jury as to whether the animal came upon the

track by reason of the defective fence and
was injured in consequence of being fright-



BAILROABS [33 Cyc] 1307

animal injured had escaped from the owner, it is a question for the jury whether
it was running at large.^^

(b) At What Places Required. Where the statute designates the places to

be fenced, the obligation of a railroad company to fence its tracks at a particular

point is a question of law for the court.^^ The court may also declare as a matter
of law that the company is not liable for failure to fence at certain places, such
as public crossings and depot grounds, which are impliedly excepted from the
operation of the statutes,^* and it is the duty of the court to do so; ^^ but where
the place of accident brings into controversy the proper extent or limits of such
places, it is a question of fact for the jury whether the company has left imfenced
more than the proper conduct of its business and the public use and convenience
require,*" whether it could have fenced at the place in question without endanger-
ing the hves of its employees engaged in switching and operating its trains,^^

or whether, without endangering the safety of its employees, it could have located

its cattle-guards nearer to the head of its switch limits than was done.^* Where
the company is relieved from constructing cattle-guards at a pubUc crossing by
reason of the fact that it is within its station groimds, it is a question for the jury
whether the company has constructed them at the nearest point that would not
interfere with the proper operation of the road and the convenience of the

ened. Hobba v. St. Louis, etc., R. Co., 113
Mo. App. 126, 87 S. W. 525.

53. Morris v. Chic.igo Great Western R.
Co., 133 Iowa 28, 110 N. W. 154.

53. Illinois Cent. R. Co. v. Whalen, 42 III.

396.

54. Indiana.—Stewart v. Pennsylvania Co.,

2 Ind. App. 142, 28 N. B. 211, 50 Am. St.

Rep. 231.

Iowa.— Gibson v. Iowa Cent. R. Co., 136
Iowa 415, 113 N. W. 927.

Missouri.— Smith v. St. Louis, etc., R. Co.,

125 Mo. App. 15, 102 S. W. 593.
New York.— Hyatt v. New York, etc., R.

Co., 19 N. Y. Suppl. 461.
Oregon.— Harvey v. Soutbem Pac. Co., 40

Oreg. 605, 80 Pac. 1061.
See 41 Cent. Dig. tit. "Railroads," § 1634.

55. Smith v. St. Louis, etc., R. Co., 125
Mo. App. 15, 102 S. W. 593.

56. Illinois.— Wabash R. Co. v. Howard,
57 111. App. 66; Toledo, etc., R. Co. v. Frank-
lin, 53 111. App. 632; Toledo, etc., R. Co. v.

Thompson, 48 HI. App. 36.
lotoa.— Ehines v. Chicago, etc., R. Co., 75

Iowa 597, 39 N. W. 912.
Minnesota.— Snell v. Minneapolis, etc., R.

Co., 87 Minn. 253, 91 N. W. 1108.
Missouri.—^Acord v. St. Louis Southwestern

R. Co., 113 Mo. App. 84, 87 S. W. 537; Mc-
Guire v. St. Louis, etc., R. Co., 113 Mo. App.
'9, 87 S. W. 564; Downey v. Mississippi
River, etc., E. Co., 94 Mo. App. 137, 67 S. W.
945; Eiley v. St. Louis Southwestern R. Co.,

89 Mo. App. 375; Prather v. Kansas City,
etc.. Connecting E. Co., 84 Mo. App. 86;
Straub v. Eddy, 47 Mo. App. 189; Bean v.

St. Louis, etc., R. Co., 20 Mo. App. 641.
Nelraska.— Rosenberg v. Chicago, etc., R.

Co., 77 Nebr. 663, 110 N. W. 641.
Oregon.—Jackson v. Sumpter Valley R. Co.,

50 Oreg. 455, 93 Pac. 356 ; High v. Southern
Pae. R. Co., 49 Oreg. 98, 88 Pac. 961 ; Wil-
>^ot V. Oregon R. Co., 48 Oreg. 494, 87 Pac.
=28, 7 L. E. A. N. S. 202.

Texas.— Southern Kansas R. Co. v. West,
(Civ. App. 1907) 102 S. W. 1174.
Wisconsin.— Cole v. Duluth, etc., R. Co.,

104 Wis. 460, 80 N. W. 736; Grosse v.

Chicago, etc., R. Co., 91 Wis. 482, 65 N. W.
185; MoDonough v. Milwaukee, etc., R. Co.,

73 Wis. 223, 40 N. W. 806; Dinwoodie r.

Chicago, etc., R. Co., 70 Wis. 160, 35 N. W.
296.

See 41 Cent. Dig. tit. " Railroads," § 1634.
Compare McGrath v. Detroit, etc., R. Co.,

57 Mich. 555, 24 N. W. 854.

But where the evidence shows without con-
tradiction that the animal was killed upon
grounds used for depot or switching purposes,
and that the limits of such grounds were rea-

sonable, and that they could not have been
fenced at the place of injury without inter-

fering with the public convenience, the proper
operation of the trains, or the safety of tlie

company's employees, the question as to the
extent of such grounds should not be sub-
mitted to the jury. Webster v, Atchison, etc..

R. Co., 57 Mo. App. 451. See also Rinear r.

Grand Rapids, etc., R. Co., 70 Mich. 620, 38
N. W. 599.

If only one conclusion could be drawn, as
where the evidence shows that the accident

was so close to the station house that there

could be no question that it was included
within the proper limits of defendant's sta-

tion grounds, the court may properly direct

a verdict for defendant. Harvey v. Southern
Pac. Co., 46 Oreg. 505, 80 Pac. 1061.

57. Toledo, etc., R. Co. v. Woodv, 5 Ind.

App. 331, 30 N. E. 1099; Terre Haute, etc.,

R. Co. V. Schaefer, 5 Ind. iVpp. 86, 31 N. E.

557; Pennsylvania Co. v. Lindley, 2 Ind.

App. Ill, 28 N. E. 106; Acord v. St. Louis

Southwestern R. Co., 113 Mo. App. 84, 87

S. W. 537 ; Prather r. Kansas City, etc.. Con-

necting R. Co., 84 Mo. App. 86.

58. Glasscock v. Missouri, etc., R. Co., 82

Mo. App. 146; Welsh v. Hannibal, etc., R.

Co., 55 Mo. App. 599.
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public; ^' and where tke company relies for its failure to fence upon the existence of

natural obstructions making a fence unnecessary, the question whether the
obstructions are of such a character as to relieve the company from the duty of

fencing is one of fact for the jury.""

(c) Sufficiency, Defects, and Repairs. It is ordinarily a question of fact for

the jury whether the fences and cattle-guards constructed are reasonably sufficient

for the purposes intended/^ or so constructed as to be in themselves a source of

danger/^ and also whether the railroad company has exercised reasonable care

in maintaining them in a proper state of repair. °^ So it is a question for the jury

whether the company has been negUgent in failing to discover defects/* or in

failing sooner to repair the same after they were discovered. "^

(vii) Private Crossings, Gates, and Bars. It is a question for the

jury whether the gates or bars in a railroad fence are sufficient/" whether the rail-

road company has exercised proper care in keeping them in repair/' and in keeping

59. Eailroad Co. v. Newbrander, 40 Ohio
St. 15.

60. Klock V. New York Cent., etc., R. Co.,
62 Hun (N. Y.) 291, 17 N. Y. Suppl. 120;
Meier v. Northern Pac. R. Co., (Oreg. 1908)
93 Pac. 691.

61. Iowa.— Campbell v. Iowa Cent. E. Co.,
124 Iowa 248, 99 N. W. 1061; Timing v.

Chicago, etc., E. Co., 72 Iowa 94, 33 N. W.
379.

Kansas.— Meador v. Missouri Pac. E. Co.,

(1900) 61 Pac. 442.
Michigan.— Parker v. Lake Shore, etc., E.

Co., 93 Mich. 607, 53 N. W. 834; Grand
Rapids, etc., E. Co. v. Judson, 34 Mich.
506.

Missouri.— Jones v. Chicago, etc., R. Co.,
59 Mo. App. 137; Cole v. Chicago, etc., R.
Co., 47 Mo. App. 624.
New York.— Schuyler v. Fitchburgh R. Co.,

20 N. Y. Suppl. 287.
Texas.— Saine r. Missouri, etc., R. Co.,

(Civ. App. 1905) 85 S. W. 487.
^Y^sconsin.— Welch v. Abbot, 72 Wis. 512,

40 N. W. 223.

See 41 Cent. Dig. tit. " Railroads," § 1635.
Where the statute specifies the character

of fence which " shall be deemed a good and
sufficient fence," but does not provide that
the fence must be as specified in order to

be sufficient, a fence constructed according
to the statutory specifications is sufficient as

a matter of law but the sufficiency of a fence
otherwise constructed is a question of fact

for the jury. Perrault v. Minneapolis, etc.,

E. Co., 117 Wis. 520, 94 N. W. 348.

62. CarroUton Short Line R. Co. v. Lipsey,

150 Ala. 570, 43 So. 836, holding that it is

a question for the jury whether a cattle-guard

is so constructed as to be inviting to stock

and in itself a source of danger.

Whether a barbed wire fence was such a
source of danger to plaintiff's animals run-

ning in a field adjoining defendant's road
as to charge defendant with negligence in

erecting such a fence is a question for the

jury. Rehler v. Western New York, etc., R.

Co., 8 N. Y. Suppl. 286.

63. Estes V. Atlantic, etc., R. Co., 63 Me.
308; Church v. Chicago, etc., R. Co., 102

Minn. 295, 113 N. W. 886; Hendrickson t>

Philadelphia, etc., R. Co., 68 N. J. L. 612,
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54 Atl. 831; Wines il. Rio Grande Western
R. Co., 9 Utah 228, 33 Pac. 1042.

Repairs by landowner.—In Texas it is held
to be the duty of an adjoining landowner
to make any slight repairs necessary to
prevent his animals from going upon a rail-

road track if such repairs can be made with-
out any considerable labor or expense, and
whether the defect is of such a character
that it could be so repaired is a question for
the jury. Missouri, etc., R. Co. v-. Dunna-
way, 43 Tex. Civ. App. 350, 95 S. W. 760.

64. Morris v. Chicago Great Western R.
Co., 133 Iowa 28, 110 N. W. 154; Evans v.

St. Paul, etc., R. Co., 30 Minn. 489, 16 M. W.
271; Hendrickson v. Philadelphia, etc., R.
Co., 68 N. J. L. 612, 54 Atl. 831.

Whether the company is chargeable with
notice of defects in a fence by reason of the
length of time that tliey have existed is a
question of fact for the jury. Hendrickson
V. Philadelphia, etc., R. Co., 68 N. J. L. 242,
52 Atl. 232.

65. Bell V. Chicago, etc., E. Co., 64 Iowa
321, 20 N. W. 456; Crosby v. Detroit, etc.,

R. Co., 58 Mich. 458, 25 N. W. 463; Graves
V. Chicago, etc., R. Co., 47 Minn. 429, 50
N. W. 474.

What is reasonable time for repairing a
fence that has been accidentally destroyed
is a question for the jury, depending upon
the circumstances of the particular case. Bell
V. Chicago, etc., R. Co., 64 Iowa 321, 20 N. W.
456.
Where a fence has been washed away by

a flood which the evidence shows without con-
tradiction had not subsided at the time of
the accident so as to leave the entire lini

of fence at the place in question uncovered,
the question of defendant's negligence in not
sooner repairing the same should not be sub-
mitted to the jury as defendant is free from
negligence as a matter of law. Goddard v.

Chicago, etc., R. Co., 54 Wis. 548, 11 N. W.
593.

66. Titus V. Chicago, etc., R. Co., 128 Towa
194, 103 N. W. 343; Kling v. Chicago, etc.,

R. Co., 115 Iowa 133, 88 N. W. 355; Mc-
Kenly r. Chicago, etc., E. Co., 43 Iowa 641;
Welch r. Abbot, 72 Wis. 512, 40 N. W. 223.

67. Wirstlin v. Chicago, etc., R. Co., 124
Iowa 170, 99 N. W. 697; Estes r. Atlantic,
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them closed,"* and where the injury is caused by their being left open, whether
they had been open for sufficient time to charge the company with notice of their

condition.
°°

(viii) Signals, Lookouts, and Pbeca utions. It is ordinarily a question

for the juiy whether under the circumstances defendant was negligent in regard

to keeping a proper lookout for animals,™ or in failing to take proper precautions

to avoid the injury after the animal was discovered on or near the track ;''^ and
the question should be submitted to tho jury whenever there is any evidence

from which it might reasonably be inferred that if a proper lookout had been
maintained the animal could have been seen in time to avoid the injury.'^ It is

a question for the jury whether under the circumstances defendant's servants

were neghgent in failing to sound the alarm whistle when an animal was
seen on or near the track, '^ or in faiUng to stop or slacken the speed of a

etc., E. Co., 63 Me. 308; Peery v. Quincy,
etc., E. Co., 122 Mo. App. 177, 99 S. W. 14.

68. Atkinson v. Chicago, etc., E. Co., 119
Wis. 178, 96 X. W. 529.

69. Wait V. Burlington, etc., E. Co., 74
Iowa 207, 37 N. W. 159; Perry v. Dubuqua
Soutliwestern E. Co., 36 Iowa 102; Box v.

Atchison, etc., E. Co., 58 Mo. App. 359.
But there may he cases where the time in-

tervening between the leaving open of the gate
and the escape of the animal through it is

so short that tlie court may declare as a
matter of law that there was no negligence
in failing to discover it. Box v. Atchison,
etc., E. Co., 58 Mo. App. 359.

70. Alabama.— East Tennessee, etc., E. Co.
V. Bayliss, 74 Ala. 130.

Colorado.— Denver, etc., E. Co. v. Eobin-
son, 6 Colo. App. 432, 40 Pac. 840.

Indian Territory.— Missouri, etc., E. Co.
V. McClendon, 1 Indian Terr. 537, 42 S. W.
283.

Kentucky.— Louisville, etc., E. Co. V.

Ehoads, 90 S. W. 219, 28 Ky. L. Eep. 692.
Mississippi.— Kent v. New Orleans, etc., R.

Co., 67 Miss. 608, 7 So. 391.
'Nebraska.— Missouri Pac. E. Co. v. Vande-

venter, 28 Nebr. 112, 44 N. W. 93.
Texas.— Coclcburn v. St. Louis, etc., R.

Co., (Civ. App. 1907) 102 S. W. 740; Texar-
kana, etc., E. Co. v. Bell, (Civ. App. 1907)
101 S. W. 1167.

See 41 Cent. Dig. tit. "Eailroads," § 1637.
71. Alabama.— Louisville, etc., E. Co.. v.

Mertz, (1905) 40 So. 60; Kansas City, etc.,

R. Co. V. Wagand, 134 Ala. 388, 32 So. 744.
Illinois.— Chicago, etc., K. Co. v. Hill, 24

111. App. 619.
Indian Territory.— Missouri, etc., R. Co. v.

McClendon, 1 Indian Terr. 537, 42 S. W.
283.

Michigan.— Granby v. Michigan Cent. R.
Co., 104 Mich. 403, 62 N. W. 579.

Missouri.— Wright v. Quincy, etc., E. Co.,
119 Mo. App. 469, 95 S. W. 293.

See 41 Cent. Dig. tit. "Eailroads," § 1637.
Whether the animal came upon the track

so suddenly and so near to the engine that
the trainmen could not by reasonable care
prevent the injury is a question for the jury.
Louisville, etc., E. Co. v. Rice, 101 Ala. 676,
14 So. 639.

Where the engine was not reversed and

there is evidence that the engineer had time
to do so in addition to sounding the stock
alarm and putting on brakes, the question
of defendant's negligence is for the jury.

Southern E. Co. v. Shirley, 128 Ala. 595, 29
So. 687.

Frightening horse with railroad bicycle.—
Where a tie inspector traveling upon a rail-

road bicycle encountered a horse and fol-

lowed it as it ran down the track until it

ran upon a trestle, and there were obstruc-

tions along the track, making it difficult for

the animal to escape therefrom, it is a ques-

tion for the jury whether under the circum-
stances it was negligence not to have stopped
in order to allow the animal to escape be^

fore reaching the trestle. Alabama, etc., E.
Co. V. Moore, 81 Miss. 14, 32 So. 908.

72. Alabama.—Georgia Cent. R. Co. v. Lar-
kins, 142 Ala. 375, 37 So. 660; Kansas City,

etc., E. Co. V. Wagand, 134 Ala. 388, 32 So.

744; Kansas City, etc., E. Co. v. Childers,

132 Ala. 611, 32 So. 717; Southern E. Co. v.

Posten, 131 Ala. 671, 31 So. 21; Alabama
Great Southern R. Co. v. Boyd, 124 Ala. 525,

27 So. 408; East Tennessee, etc., R. Co. v.

Baker, 94 Ala. 632, 10 So. 211.

Colorado.— Denver, etc., R. Co. v. Hender-
son, 10 Colo. 4, 13 Pac. 912; Denver, etc., R.
Go. V. Henderson, 10 Colo. 1, 13 Pac. 910;
Union Pac, etc., R. Co. v. Patterson, 4 Colo.

App. 575, 36 Pac. 913.

Kansas.— Kansas City, etc., R. Co. v.

Cravens, 43 Kan. 650, 23 Pac. 1044.

Kentucky.— Louisville, etc., R. Co. v.

Moore, 84 S. W. 1144, 27 Ky. L. Rep. 293;
Cincinnati, etc., R. Co. V. Burgess, 84 S. W.
760, 27 Ky. L. Rep. 252.

Missouri.— White v. St. Louis, etc., R. Co.,

20 Mo. App. 564.

Montana.— McMaster v. Montana Union
R, Co., 12 Mont. 163, 30 Pac. 268.

South Dakota.— Borneman v. Chicago, etc.,

R. Co., 19 S. D. 459, 104 N. W. 208.

See 41 Cent. Dig. tit. " Railroads," § 1637.

73. Arkatisas.—^Arkansas, etc., R. Co. v.

Sanders, 81 Ark. 604, 99 S. W. 1109; St.

Louis, etc., R. Co. v. Kimberlain, 76 Ark.
100, 88 S. W. 599.

Georgia.— Darien, etc., R. Co. v. Thomas,
125 Ga. 801, 54 S. E. 692.

Iowa.— Edson v. Central R. Co., 40 Iowa
47.
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train, '^ or in not attempting to stop sooner than was done.'^ Where the evidence
is conflicting it is a question for the jury whether the crossing signals were given/*
or the alarm whistle sounded," although plaintiff's evidence is of a negative
character, providing the witness wag in a position to have heard the signal if it had
been given. ^'

(ix) Rate OF Speed. Whether the speedatwhichthetrainwasbeingoperated
at the time of the injury was under the circumstances of the particular case so
excessive or reckless as to constitute neghgence is ordinarily a question of fact

for the jury.'*

(x) Contributory Negligence of Owner. Whether the owner of tha
animal injured has been guilty of contributory neghgence is ordinarily a question
of fact for the jury,^ said can only become a question of law when the evidence
is so clear that only one conclusion could reasonably be drawn therefrom.** It is

a question for the jury whenever the evidence is conflicting,'^ or reasonable minds
might arrive at different conclusions as to whether plaintiff under the circimi-

Mississippi.— Mitchell v. Kew Orleans, etc.,

E. Co., (1904) 36 So. 1.

Tennessee.— Louisville, etc., R. Co. r. Eeid-
mond, 11 Lea 205.

See 41 Cent. Dig. tit. " Railroads," § 1637.
The snfficiency of the engineer's excuse

for failing to sound the stock alarm to
frighten animals seen upon the track, where
he testifies that he could not do so and also
signal for brakes, is a question for the jury.
Mobile, etc., K. Co. v. Caldwell, 83 Ala. 190,
3 S. W. 445.
Where the engineer blew off steam, instead

of sounding the alarm whistle, claiming that
it was a more effective means of frightening
an animal from the track, ihe question of
negligence is for the jury. Terre Haute, etc.,

E. Co. V. Jones, 11 111. App. 322.

74. Alabamor.— Louisville, etc., E. Co. v.

Mertz» 149 Ala. 561, 43 So. 7; Alabama
Great Southern E. Co. v. Hall, 133 Ala. 302,
32 So. 259; Moody v. Alabama Great South-
ern E. Co., 99 Ala. 553, 13 So. 233.

Illinois.— Chicago, etc., E. Co. v. Hill, 24
111. App. 619.

Indiana.— Chicago, etc., E. Co. i'. Eamsey,
168 Ind. 390, 81 N. E. 79 [reversing (App.
1907) 79 N. E. 1065].

loica.— Edson v. Central E. Co., 40 Iowa
47.

Mississippi.— Yazoo, etc., E. Co. v. Brum-
field, 64 Miss. 637, 1 So. 905.

North Carolina.— Eamsbottom v. Atlantic
Coast Line E. Co., 138 N. C. 38, 50 S. E.
448.

See 41 Cent. Dig. tit. " Eailroads," § 1637.

75. Johnson v. Eio Grande Western R. Co.,

7 Utah 346, 26 Pac. 926.

76. Lee v. Chicago, etc., E. Co., 80 Iowa
172, 45 N. W. 739 ; Salathe v. Delaware, etc.,

E. Co., 28 Pa. Super. Ct. 1; Worthington i;.

Philadelphia, etc., E. Co., 23 Pa. Super. Cb.

195; Tyson v. Grand Trunk E. Co., 20 U. 0.

Q. B. 256.

77. Mobile, etc., E. Co. v. Ladd, 92 Ala.

287, 9 So. 169; Bishop v. Chicago, etc., E.

Co., 4 N. D. 536, 62 N. W. 605.

78. Roberts v. Wabash E. Co., 113 Mo. App.

6, 87 S. W. 601.

79. Alabama.— East Tennessee, etc., E. Co.

V. Bayliss, 74 Ala. 150.

[X, H, 15, m, (vin)]

Illinois.— Toledo, etc., E. Co. v. Foster, 43
111. 415.

Iowa.— Courson v. Chicago, etc., E. Co.,

71 Iowa 28, 32 N. W. 8.

Missouri.— Taylor v. St. Louis, etc., E. Co.,

83 Mo. 386.

Ohio.— Central Ohio R. Co. v. Lawrence,
13 Ohio St. 66, 82 Am. Dec. 434.
Vermont.— Morse v. Rutland, etc., R. Co.,

27 Vt. 49.

Washington.— Eafferty v. Portland, etc.,

E. Co., 32 Wash. 259, 73 Pac. 382.

See 41 Cent. Dig. tit. " Eailroads," § 1638
In Illinois operating a train at a rate in

violation of a speed ordinance is prima facie

evidence of negligence, and it is a question
for the jury whether defendant's evidence is

sufficient under the circumstances to rebut
the presumption of negligence. Chicago, etc.,

R. Co. V. Crose, 214 111. 602, 73 N. E. 8G5,

105 Am. St. Eep. 135.

80. Chicago, etc., E. Co. v. Crose, 214 III.

602, 73 N. E. 865, 105 Am. St. Eep. 135;
Illinois Cent. E. Co. r. Gillis, 68 111. 317;
Foss V. Chicago, etc., E. Co., 33 Minn. 392,

23 N. W. 553 ; Ellis r. London, etc., E. Co., 2
H. & N. 424, 3 Jur. N. S. 1008, 26 L. J.

Exch. 349, 5 Wkly. Eep. 682.

81. Chicago, etc., E. Co. v. Crose, 214 111.

602, 73 N. E. 865, 105 Am. St. Rep. 135;
Carr v. Minneapolis, etc., R. Co., 16 N. D.
217, 112 N. W. 972.

But if the evidence is undisputed and no
inference of negligence on the part of plain-

tiff can be drawn therefrom, the question is

one of law for the court and no issue of

contributory negligence should be submit-
ted to the jury. France r. Salt Lake, etc., R,
Co., 31 Utah 302, 88 Pac. 1.

82. Illinois.— Chicago, etc., R. Co. v. Crose,

214 in. 602, 73 N. E.'865, 105 Am. St. Rep.
135.

Missouri.— Spiller v. St. Louis, etc., E. Co.,

112 Mo. App. 491, 87 S. W. 43.

Pennsylvania.— Salathe v. Delaware, etc.,

R. Co., 28 Pa. Super. Ct. 1.

Utah.— Wines v. Rio Grande Western R.
Co., 9 Utah 228, 33 Pac. 1042.

Canada.—'McGunnighal i". Grand Trunk R.
Co., 6 Ont. Pr. 209.

See 41 Cent. Dig. tit. " Railroads," § 1639.
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stances was in the exercise of due care.*^ So it is a question for the jury under

the circumstances of the particular case whether plaintiff was guilty of contrib-

utory negUgence in leaving a team unhitched and unattended near a railroad

track/* in turning an animal loose in the vicinity of a railroad track where it is

unfenced/^ or near station groimds which the company is not required to fence; '*

in permitting animals to run at large in violation of law," or in particularly dan-

gerous places,*' or in keeping them in an inclosure where the fences are insufficient

to prevent their escape,*' or adjoining a railroad fence known to be defective,"*

or in faiUng to notify the railroad company of the existence of such defect; " or

whether under the circumstances plaintiff was guilty of contributory neghgence

in regard to stopping, looking, and listening for trains before driving animals upon
a railroad crossing. °^ So also where by statute a railroad company is liable, in

case of a failure to fence, unless the injury was occasioned by the "wilful act"

of the owner himself, it is ordinarily a question for the jury whether a given act

is wilful or otherwise."'

(xi) Proximate Cause of Injury."^ Although a railroad company may
have been negligent in the operation of its trains or in doing or omitting some
act prohibited or required by statute, it is still ordinarily a question for the jury

whether such negligent act or omission was the proximate cause of the injury

complained of.°^ So it is a question for the jury whether the injury was due to the

83. Chicago, etc., R. Co. v. Crose, 214 111.

602, 73 N. E. 865, 105 Am. St. Rep.
135.

It is a question for the jury whether under
the circumstances of the case it was con-
tributory negligence for plaintiff to attempt
to drive outside of the highway and around
a car which defendant had left obstructing
the crossing (Corey v. Northern Pac. R. Co.,

32 Minn. 457, 21 N. W. 479) ; to cross a rail-

road track driving one team and leading
another horse hitclied to a wagon (Egan v.

Fitchburg, etc., R. Co., 101 Mass. 315); to
camp over night with a drove of cattle near
a railroad track (Ft. Smith, etc., R. Co. v.

Roberta, 37 Tex. Civ. App. 108, 83 S. W.
250) ; to drive a horse along a highway and
over a crossing without confining it (Townc
V. Nashua, etc., R. Co., 124 Mass. 101):
and where animals escape through a gate
which defendant had failed to keep in repair

and which plaintiff admits he habitually left

open because of the difficulty in closing it,

and the evidence is conflicting as to whether
its condition was due to plaintiff's negligence

in the use of the gate, the question of his

contributory negligence is for the jury (Taft
V. New York, etc., R. Co., 157 Mass. 297, 32

N. E. 168).
84. Iowa.— O'Leary v. Chicago, etc., R. Co.,

(1905) 103 N. W. 36;2.

Massachusetts.— Southworth v. Old Colony,
etc., R. Co., 105 Mass. 342, 7 Am. Rep.
528.

Michigan.— Bankman v. Pere Marquette K.
Co., 142 Mich. 202, 105 N. W. 154.

Missouri.— Gee v. St. Louis, etc., R. Co.,

122 Mo. App. 358, 99 S. W. 506.
'New York.—^Potter r. New York Cent., etc.,

R. Co., 22 Misc. 10, 48 N. Y. Suppl. 446.

Tems.— Texas Cent. R. Co. v. Harbison,
(Civ. App. 1903) 75 ri. W. 549.
See 41 Cent. Dig. tit. " Railroads," I 1629.

85. Choctaw, etc., R. Co. v. Ingram, 71
Ark. 394, 75 S. W. 3; Courson v. Chicago,

etc., R. Co., 71 Iowa 28, 32 N. W. 8; Carr v.

Minneapolis, etc., R. Co., 16 N. D. 217, 112
N. W. 972; Jackson v. Sumpter Valley R.
Co., 50 Oreg. 455, 93 Pac. 356.

86. Wilmot V. Oregon R. Co., 48 Oreg. 494,
87 Pac. 528, 7 L. R. A. N. S. 202.

87. Atlanta, etc., R. Co. v. Hudson, 2 Ga.
App. 352, 58 S. E. 500; Rockford, etc., R.
Co. V. Irish, 72 111. 404; Jarvis v. Bradford,
88 111. App. 685; Rabberman v. Hunt, 88
111. App. 625 ; Sarja v. Great Northern R. Co.,

99 Minn. 332, 109 N. W. 600.

88. Williams V. Northern Pac. R. Co., 3
Dak. 168, 14 N. W. 97.

89. Rabberman v. Hunt, 88 111. App 625;
Timins v-. Chicago, etc., R. Co., 72 Iowa 94,

33 N. W. 379; Sarja v. Great Northern R.
Co., 99 Minn. 332, 109 N. W. 600.

90. Poler v. New York Cent. R. Co., IQ
N. Y. 476.

91. Poler V. New York Cent. R. Co., 16
N. Y. 476.

92. lowa^— Heise v. Chicago Great West-
ern R. Co., (1907) 114 N. W. ISO; Kuehl v.

Chicago, etc., R. Co., 126 Iowa 638, 102 N. W.
512; Lee v. Chicago, etc., R. Co., 80 Iowa
172, 45 N. W. 739.

Michigan.— Brunick v. Ann Arbor R. Co.,

132 Mich. 219, 93 N. W. 433.

Minnesota.— Westaway v. Chicago, etc., R.

Co., 56 Minn. 28, 57 N. W. 222.

Missouri.— Keenig v. Missouri Pac. R. Co.,

19 Mo. App. 327.

Pennsylvania.— Salathe v. Delaware etc.,

R. Co., 28 Pa. Super. Ct. 1; Worthington v.

Philadelphia, etc., R. Co., 23 Pa. Super. Ct.

195.

Bouth Dakota.— Bates v. Fremont, etc., E.
Co., 4 S. D. 394, 57 N. W. 72.

See 41 Cent. Dig. tit. " Railroads," § 1639.

93. Claus V. Chicago Great Western R. Co.,

136 Iowa 7, 111 N. W. 15.

94. Proximate cause of injury see, gen-

erally, supra, X, H, 11.

95. Ford v. St. Louis, etc., R. Co., 66 Ark.

[X, H, 15, m,(xi)]
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train being operated at a high or unusual rate of speed/* or at a speed in violation
of a statute or ordinance," or to a failure to give crossing signals/' or to keep a
proper lookout/* or to sound an alarm signal/ or to construct fences or cattle-

guards as required by law/ or to maintain them in a proper state of repair/ or
due to the negligent construction of a bridge at a highway crossing.*

n. Instructions— (i) /at General? In actions for injuries to animals the
general rules as to instructions in civil actions apply.* The instructions must
be sufficiently full and specific properly to serve as a gTiide to the jury in deter-
mining the case/ must conform to the issues and evidence/ be based upon all of

the evidence/ must not be confusing or misleading/" argumentative/* or contra-
dictory/^ must not assume the existence of facts not in evidence,"^ or intimate

363, 50 S. W. 864; Spraffue v. Freemont, etc.,

E. Co., 6 Dak. 86, 50 N. W. 617; Kuehl v.

Chicago, etc., E. Co., 126 Iowa 638, 102
N. W. 512; Jackson r. Chicago, etc., E. Co.,
36 Iowa 451; Louisville, etc., E. Co. v. Caster,
(Miss. 1889) 5 8o. 388.
96. Ford v. St. Louis, etc., E. Co., 66 Ark.

363, 50 S. W. 864.
97. Jones v. Illinois Cent. E. Co., 75 Miss.

9V0, 23 So. 358; Louisville, etc., E. Co. r.

Caster, (Miss. 1889) 5 So. 388; Jeffs r. Eio
Grande Western E. Co., 9 Utah 374, 35 Pac.
505.

98. Arkansas.— Ford v. St. Louis, etc., E.
Co., 66 Ark. 363, 50 S. W. 864.

Indiana.— Chicago, etc., E. Co. v. Fenn,
3 Ind. App. 250, 29 N. E. 790.

Iowa.— Heise v. Chicago Great Western E
Co., (1907) 114 X. W. 180; Kuehl' f. Chi-
cago, etc., E. Co., 126 Iowa 638, 102 N. W.
612; McGill v. Minneapolis, etc., E. Co., 113
Iowa 358, 85 N. W. 620.

Missouri.— Goodwin v. Chicago, etc., E.
Co., 75 Mo. 73; McCormick v. Kansas City,
etc., E.. Co., 50 Mo. App. 109.

tftah.—-Jeffs V. Eio Grande Western E.
Co., 9 Utah 374, 35 Pac. 505.

See 41 Cent. Dig. tit. '• Eailroads," § 1640.
Tinder the Missouri statute of i88i placing

the burden of proof upon defendant to show
that its failure to give the statutory signals
did not cause the injury complained of, it

is a question for the jury whether the prima
facie case of negligence created bv the stat-

ute is overcome or rebutted by the evidence
placed before them. Barr v. Hannibal, etc.,

E. Co., 30 Mo. App. 248.

99. Kansas City, etc., E. Co. v. Watson,
91 Ala. 483, 8 So. 793.

1. Texarkana, etc., E. Co. v. Bell, (Tex.
Civ. App. 1907) 101 S. W. 1167.

2. Savage v. Chicago, etc., E. Co., 31 Minn.
419, 18 N. W. 272; Holden v. Eutland, etc.,

E. Co., 30 Vt. 297.

Whether the animal injured would have
been excluded by a lawful fence as defined

by statute and such as the company was re-

quired to build is a question of fact for the
jury. Alexander v. Chicago, etc., E. Co., 41

Minn. 515, 43 N. W. 489.

Where a railroad company improperly lo-

cates its cattle-guards and wing fences at a
considerable distance from the line of a high-

way and so as to leave an unnecessary amount
of the track exposed, it is a question for the

jury whether this fact was the proximate

[X, H, 15, m, (xi)]

cause of the injury. Parker v. Lake Shore,

etc., E. Co., 93 Mich. 607, 53 N. W. 834.

3. Morris v. Chicago Great Western E. Co.,

133 Iowa 28, 110 N. W. 154; Paul v. Chi-

cago, etc., E. Co., 120 Iowa 224, 94 N. W.
498; Giger v. Chicago, etc., E. Co., 80 Iowa
492, 45 N. W. 906; Holden v. Eutland, etc.,

E. Co., 30 Vt. 297.

Where cattle-guards have been allowed to

become fiUed with snow and ice, it is a ques-

tion for the jury whether their condition was
the proximate cause of the injurv. Giger v.

Chicago, etc., E. Co., SO Iowa 492, 45 N. w.
906.

4. Thompson v. Seaboard Air Line E. Co.,

78 S. C. 384, 58 S. E. 1094 \_overruling Brown
V. Spartanburg, etc., E. Co., 57 S. C. 433, 35
S. E. 731].

5. Requests for instructions see Tbiai.
Harmless error see infra, X, H, 15, p, (m).
6. See, generally, Teiai.
7. Goodwin v. Chicago, etc., E. Co., 75

Mo. 73; Ward v. Wilmington, etc., E. Co.,

109 N. C. 358, 13 S. E. 926.

8. See infra, X, H, 15, n, (ii).

9. Kinyon i;. Chicago, etc., E. Co., 118 Iowa
349, 92 N. W. 40, 96 Am. St. Eep. 382 ; Hous-
ton, etc., E. Co. 1'. Eippetoe, (Tex. Civ. App.
1901) 64 S. W. 1016.

10. Alabama.— Western E. Co. v. Stone,

145 Ala. 663, 39 So. 723.

Arkansas.—^Arkansas, etc., E. Co. v.

Sanders, 69 Ark. 619, 65 S. W. 428.

Georgia.— Georgia E., etc., Co. v. Partee,

107 Ga. 789, 33 S. E. 668.

Illinois.— Chicago, etc., E. Co. v. Jones, 13
111. App. 634.

Indiana.— Louisville, etc., E. Co. v. Stom-
mel, 126 Ind. 35, 25 N. E. 863.

Indian Territory.— Missouri, etc., E. Co. v.

Webb, 6 Indian Terr. 280, 97 S. W. 1010.

Mississippi.— Illinois Cent. E. Co. v.

Greaves, 75 Miss. 360, 22 So. 804
Missouri.— Motch v. Chicago Great West-

ern R. Co., 82 Mo. App. 50.

Texas.— Gulf, etc., E. Co. «. Hudson, 77
Tex. 494, 14 S. W. 158.

See 41 Cent. Dig. tit. " Eailroads," § 1642.

11. Johnson P. Atchison, etc., E. Co., 117
Mo. App. 308, 93 S. W. 866.

12. Heiter v. East St. Louis Connecting E.
Co., 53 Mo. App. 331; Saine v. Missouri, etc.,

E. Co., (Tex. Civ. App. 1905) 85 S. W.
487.

13. Johnson v. Atchison, etc., E. Co., 117
Mo. App. 308, 93 S. W. 866.
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an opinion upon the merits of the case." The instructions must not submit to

the jury the determination of questions of law/^ or, on the other hand, invade

the province of the jury in determining issues of fact." The instructions must
not impose upon defendant a higher degree of care and diligence than the rule

of ordinary care which the 'aw requires," or in stating the conditions authorizing

a recovery omit any essential element necessary to establish plaintiff's cause of

action,'* as that the negligence shown must have been the proximate cause of

the injury,^' or, on the other hand, authorize a verdict for defendant upon a find-

ing that certain duties were properly performed to the exclusion of other grounds

of liabiUty involved in the case.^° Requested instructions which state the law

correctly as to material issues which there is evidence tending to support should

be given,^' but the refusal of such instructions is not error where they are covered

by the general charge given. ^^ So also instructions which have no other purpose

than to aid the juiy in weighing the evidence are largely discretionary with the

court and where the court might rightfully have thought such instructions unneces-

sary it will not be held error to refuse them.^' Where there is evidence as to the

value of the animal at different times, it is error if the instructions fail to restrict

the damages to its value at the time of the injury.^''

(ii) Conformity to Issues and Evidence. The instructions must con-

form to and be Umited by the issues made by the pleadings and evidence,^'' and

14. Texas, etc., R. Co. i\ Kirbj, 1 Tex. App.
Civ. Cas. I 564.

15. Chicago, etc., R. Co. i\ Jones, 13 III.

App. 634; Carpenter v. Chicago, etc., R. Co.,

119 Mo. App. 204, 95 S. W. 985; Neely r.

Charlotte, etc., R. Co., 33 S. C. 136, 11 S. E.

63B.

16. See infra, X, H, 15, n, (lii).

17. Atlantic Coast Line R. Co. v. White,
129 Ga. 668, 59 S. E. 898 {holding that an
instruction is erroneous which imposes upon
the railroad company the exercise of all pos-

sible care to avoid an injury to stock) ; At-
lantic Coast Line R. Co. v. Waycross Electric

Light, etc., Co., 123 Ga. 613, 51 S. E. 621
(holding that it is error to instruct the jury
that the statutory presumption of negligence
may be rebutted by defendant by shovping
that " everything was done by its agents and
servants which could have been done" to

avoid the injury) ; Atlantic, etc., R. Co. v.

Hudson, 123 Ga. 108, 51 S. E. 29 (holding

that an instruction submitting to the jury
whether defendant " did use all the means
at its command " to avoid the injury declares

too stringent a rule) ; Georgia Southern, etc.,

E. Co. ;;. Jones, 121 Ga. 822, 49 S. E. 729
(holding that an instruction that where
animals are on the track ordinary care re-

quire the company " to do all that they could
to slow up or stop their train " is erroneous) ;

Savannah, etc., R. Co. v. Wideman, 99 Ga.

245, 25 e. E. 400 (holding that it is error

to instruct the jury that defendant fhould
have used "every effort" to prevent the in-

jury)
; Louisville, etc., R. Co. v. Rhoads, 90

S. W. 219, 28 Ky. L. Rep. 692 (holding that
it is error to instruct the jury to find for

plaintiff unless they find that the injury was
caused " without any negligence " on the part
of defendant's employees) ; Beattyville, etc.,

R- Co. V. Maloney, 49 S. W. 545, 20 Ky. L.
Rep. 1541 (holding that an instruction is

erroneous which holds defendant responsible
if the injury could have been prevented in-

[83 J

stead of could havB been prevented by reason-

able care) ; Yazoo, etc., R. Co. v. Wright; 78

Miss. 125, 28 So. 806 (holding that it is error

to instruct the jury to find for plaintiff un-

less the injury was "unavoidable").
If the couTt expressly corrects an instruc-

tion given in which the degree of care is er-

roneously stated, and restates the instruction

as it should have been given, the error is

cured. Atlantic, etc., R. Co. v. Smith, 2 Ga.
App. 294, 58 S. E. 542.

18. Brentner v. Chicago, etc., R. Co., 68
Iowa 530, 23 N. W. 245, 27 N. W. 605 ; Mont-
gomery V. Wabash, etc., R. Co., 90 Mo. 446,

2 S. W. 409; Henson v. St. Louis, etc., R.
Co., 34 Mo. App. 636.

19. Louisville, etc., R. Co. v. Christian
Moerlein Brewing Co., 150 Ala. 390, 43 So.

723 ; Louisville, etc., R. Co. v. Mertz, 149 Ala.

561, 43 So. 7.

20. Southern R. Co. v. Reaves, 129 Ala.

457, 29 So. 594 ; Ohio, etc., R. Co. v. Stribling,

38 111. App. 17; Louisville, etc., R. Co. v.

Suddoth, 70 Miss. 265, 12 So. 205; Carlton

r. Wilmington, etc., R. Co., 104 N. C. 365,

10 S. E. 516.

21. Louisville, etc., R. Co. v. Stommel, 126
Ind. 35, 25 N. E. 863; Midgett V. St. Louis,

etc., R. Co., 124 Mo. App. 540, 102 S. W. 56.

22. Buckman v. Missouri, etc., R. Co., 100

Mo. App. 30, 73 S. W. 270; Hoskins v. Chi-

cago, etc., R. Co., 19 Mo. App. 96; Missouri

etc., R. Co. V. Cassinoba, 44 Tex. Civ. App.

625, 99 S. W. 888; International, etc., R.

Co. V. Barton, (Tex. Civ. App. 1899) 54 S. W.
797; Texas, etc., R. Co. v. Mitchell, 2 Tex.

App. Civ. Cas. § 373.

23. Taylor v. Chicago, etc., R. Co., 76 low.i

753, 40 N. W. 84.

24. Texas, etc., R. Co. v. Billingsley, (Tex.

Civ. App. 1896) 37 S. W. 27.

25. Alabama.— Georgia Cent. R. Co. v.

Main, 143 Ala. 149, 42 So. 108.

Illinois.— Chicago, etc., R. Oo. v. Jones, 13

III. App. 634.

[X, H, 15, n, (II)]
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it is error to submit to the jury issues not presented by the pleadings,^" or not
supported by the evidence.^' So also it is error for the court to withdraw from
the consideration of the jury any material matter properly presented by the
pleadings and evidence,^' or to refuse to instruct the jury if requested that where
particular acts of negligence or a particular groimd of liability is alleged there
can be no recovery on other grounds.^"

(ill) Invading Province of Jury. The instructions of the court must
not invade the province of the jury/" and so must not assume the existence of

Iowa.— Dunn y. Chicago, etc., R. Co., 58
Iowa 674, 12 N. W. 734.

Missouri.— Roberts v. Chicago, etc., E. Co.,
119 Mo. App. 372, 94 S. W. 838.

Texas.— Gulf, etc., R. Co. i. Cash, 8 Tex.
Civ. App. 569, 28 S. W. 387.

See 41 Cent. Dig. tit. " Railroads," § 1643.
26. Chicago, etc., R. Co. v. Wells, 42 111.

App. 26; Chicago, etc., R. Co. v. Jones, 13
111. App. 634; Houston, etc., R. Co. v. Terry,
42 Tex. 451; Gulf, etc., R. Co. v. Cash, 8
Tex. Civ. App. 569, 28 S. W. 387.
An instruction is not a suhstantial de-

parture from the petition where the petition
alleges that defendant suflFered the fence " to
be and remain insecure, rotted down and out
of repair," and the court charges that de-
fendant is liable if the fence through which
the animal escaped was " defective, insecure
and insufficient to turn stock " ( Lainiger v.

Kansas City, etc., R. Co., 41 Mo. App. 165 ) :

and where among other acts of negligence, it

is alleged that defendant's servants failed to
stop the train, it is not error for the court
to charge the jury that they may consider
the rate of speed, although negligence in run-
ning the train too fast is not charged, since

the rate of speed is proper to be considered
in determining whether the train could have
been stopped in time to avoid the injury
(Brown i\ Sioux City, etc., R. Co., 94 Iowa
309, 62 N. W. 737).
27. California.— Bovd v. Southern Cali-

fornia R. Co., 126 Cal. 571, 58 Pac. 1046.
Colorado.—Atchison, etc., R. Co. v. Ad-

cock, 38 Colo. 369, 88 Pac. 180.

Illinois.— St. Louis, etc., R. Co. v. Nelson,

41 111. App. 606; Chicago, etc., R. Co. v.

Jones, 13 111. App. 634.

Missouri.— Sweeney v. St. Louis, etc., R.
Co., 38 Mo. App. 154.

Texas.— Gulf, etc., R. Co. v. Simpson, 41
Tex. Civ. App. 125, 91 S. W. 874; Missouri,

etc., R. Co. V. Kennedy, 33 Tex. Civ. Api).

445, 76 S. W. 943; Gulf, etc., R. Co. v. Cash,

8 Tex. Civ. App. 569, 28 S. W. 387.

See 41 Cent. Dig. tit. " Railroads," § 1643.

If there is no evidence that the animal was
killed by a train, an instruction is erroneous

which makes the railroad company liable

if the conductor in charge of its train failed

to stop the train or sound the whistle. Rich-

mond, etc., R. Co. V. Chandler, (Miss. 1903)

13 So. 267.

Condition of crossing.— There is no error

in not submitting to the Jury an issue as to

the condition of a crossing, although it is

shown to be defective, where there is no
evidence that the animal was injured at the

crossing or by reason of its condition. Croddy
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V. Chicago, etc., R. Co., 91 Iowa 598, 60 N. W.
214.

28. Kinyon v. Chicago, etc., R. Co., 118
Iowa 349, 92 N. W. 40, 96 Am. St. Rep. 382

;

Baughman v. Shenango, etc., R. Co., 92 Pa.
St. 335, 37 Am. Rep. 690.

In an action based upon a failure to keep
fences in repair where the animal was killed

on a public crossing but plaintiff claimed
that it got there by reason of defendant's
failure properly to fence its tracks, it is

proper to refuse to instruct the jury that
if the animal was struck on the highway
plaintiff could not recover since it excludes

the idea that defendant's negligence might
have been the cause of the animal being on
the highway or contributed to its being there.

Jebb V. Chicago, etc., R. Co., 67 Mich. 160, 34
N. W. 538.

Matters admitted by the pleading need not
be submitted the jury. Scott v. Chicago,

etc., R. Co., 78 Iowa 199, 42 N. W. 645,

holding that where the injury is admitted
and defendant pleads a tender of payment,
such plea is a sufficient admission of plain-

tiff's ownership of the animal.
29. Mobile, etc., R. Co. v. Ladd, 92 Ala.

287, 9 So. 169 ; White v. Utica, etc., R. Co

,

15 Hun (N. Y.) 333.

30. Alabama.—^Alabama Great Southern R.
Co. V. Roebuck, 76 Ala. 277; Memphis, etc.,

R. Co. V. Lyon, 62 Ala. 71; Memphis, etc., R.

Co. V. Bibb, 37 Ala. 699.

Georgia.— Southern R. Co. v. Sheffield, 127

Ga. 569, 56 S. E. 838.

Illinois.— Chicago, etc., R. Co. v. Bunker,
81 111. App. 616.

Texas.— Texas, etc., R. Co. v. Kirby, 1 Tex.

App. Civ. Cas. § 564.

Virginia.— Richmond, etc., R. Co. v. Noell,

86 Va. 19, 9 S. E. 473.

See 41 Cent. Dig. tit. " Railroads," § 1644.

It is proper to refuse to instruct the jury

that running a train at thirty or forty miles

per hour constitutes no element of negligence

(Louisville, etc., R. Co. v. Stommell, 126 Ind.

35, 25 N. E. 863 ) ; or to instruct the jury

as a matter of law that under the circum-

stances shown the accident was unavoidable

(Selma, etc., R. Co. v. Fleming, 48 Ga. 514) ;

or to instruct the jury that the inspection

of a fence every two days was a sufficient

exercise of diligence (Evans v. St. Paul, etc.,

R. Co., 30 Minn. 489, 16 N. W. 271).

What acts do or do not constitute negli-

gence is a question for the jury except where

a particular act is declared to be negligence

either by statute or a valid municipal ordi-

nance, and it is error for the court to in-

struct the jury as to what ordinary care re-
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material facts in issue which the jury must find from the evidence/' draw infer-

ences of fact from the evidence/^ or pass upon the credibility of witnesses or the

weight of evidence.^'

(iv) Presumptions and Burden of Proof. The court must correctly

instruct the jury upon the law as to the burden of proof/* and in such terms as

not to be calculated to confuse or mislead them/^ but the instruction need not

refer in express terms to the burden of proof if it is so worded that the jury

could not fail to understand the law upon the subject.'^ Where by statute

proof of the injury is prima fade evidence of negligence, an instruction is errone-

ous which places the burden of proving negUgence on plaintiff/' In such cases

it is proper to instruct the jury that if they are satisfied of the fact of injury by
defendant's train the burden is on defendant to show facts exculpating it from
liability/^ and to refuse an instruction that, although plaintiff makes a prima

facie case by proof of the injury that they cannot find for plaintiff unless the evi-

dence shows negligence on the part of the railroad company;^" but it is proper

to instruct, after stating the law as to the burden of proof, that where all the facts

and circumstances surrounding the injury are in evidence the jury will determine

the case from the evidence and not upon the statutory presumption of neghgence.*"

(v) Fences and Cattle-Guards — (a) In General. In actions based

upon the statutory Uability of railroad companies for failure to construct and main-

tain fences and cattle-guards, an instruction is erroneous which lays down a

rule of UabUity different from that prescribed by the statute,*' or which in stating

what must be found to authorize a recovery omits any essential element nec-

essary to establish plaintiff's cause of action under the particular statute,*^

quires to be done in a particular case. At-
lanta, etc., E. Co. V. Hudson, 123 Ga. 108,

51 S. B. 29.

31. Louisville, etc., E. Co. v. Christian
Brewing Co., 150 Ala. 390, 43 So. 723; Chi-

cago, etc., R. Co. V. Jones, 13 111. App. 634;
Kinvon v. Chicago, etc., R. Co., 118 Iowa
349,' 92 N. W. 40, 96 Am. bt. Rep. 382;
Richmond, etc., R. Co. v. Noell, 86 "Va. 19, 9

S. E. 473.

32. Memphis, etc., R. Co. v. Bibb, 37 Ala.
699.

33. Boyd v. South California R. Co., 126
Cal. 571, 58 Pac. 1046; Louisville, etc., R.
Co. V. Stommel, 126 Ind. 35, 25 N. E. 863;
Texas, etc., R. Co. v. Kirby, I Tex. App. Civ.

Cas. § 564; Richmond, etc., R. Co. v. Noell.

86 Va. 19, 9 S. E. 473.
It is proper to refuse to instruct the jury

that the positive testimony given by one wit-

ness is entitled to more weight than the nega-
tive testimony given by another. Louisville,

etc., R. Co. V. Stommel, 126 Ind. 35, 25 N. E.

863.

34. Chicago, etc., R. Co. v. Mertz, (Ala.

1907) 43 So. 7; Western R. Co. v. McPher-
son, 146 Ala. 427, 40 So. 934; Oroddy v. Chi-
cago, etc., R. Co., 91 Iowa 598, 60 N. W. 214.

35. Chicago, etc., R. Co. v. Zerbe, 110 III.

App. 171; Missouri, etc., R. Co. v. Kennedy,
33 Tex. Civ. App. 445, 76 S. W. 943.

An instruction given in the language of

the statute that where an animal is killed

by a train operated at a speed in violation

of a municipal ordinance it shall be pre-

sumed to have been done by the negligence
of the company cannot be held to be er-

roneous, although somewhat objectionable
since the jury might have understood there-

from that the presumption was conclusive

instead of a mere prima facie presumption.
Chicago, etc., R. Co. v. Haggerty, 67 111. 113.

36. Scott V. Chicago, etc., R. Co., 78 Iowa
199, 42 N. W. 645 ; Dunn v. Chicago, etc., R.
Co., 58 Iowa 674, 12 N. W. 734.

37. Troutwine v. Louisville, etc., R. Co.,

105 S. W. 142, 32 Ky. L. Rep. 5.

38. Southern R. Co. v. Hays, 78 Miss. 319,

28 So. 939. See also Southern R. Co. v. Mur-
ray, 91 Miss. 546, 44 So. 785.

It is not error after instructing the jury

that if they believe defendant's evidence they

must find for defendant to also charge at

the instance of plaintiff that they are not
obliged to find for defendant at all events,

and if they do not believe the evidence tend-

ing to acquit defendant of negligence they

may find a verdict for plaintiff, since the

credibility of defendant's witness is a ques-

tion for the jury. Alabama Great Southern

R. Co. V. Moody, 92 Ala. 279, 9 So. 238.

In South Carolina it is held independently

of statute that proof of the injury is prima

facie evidence of negligence, and that the pre-

sumption of negligence remains throughout

the case until overcome by proof on the part

of defendant, and that an instruction that

defendant's explanation of the accident re-

quires plaintiff to then show negligence by a

preponderance of evidence is properly refused.

Fuller V. Port Royal, etc., R. Co., 24 S. C.

132.

39. Louisville, etc., R. Co. v. Smith, 67

Miss. 15, 7 So. 212.

40. Hamlin v. Yazoo, etc., R. Co., 72 Miss.

39, 16 So. 877. ^ ^^
41. Brentner v. Chicago, etc., R. Co., 68

Iowa 530, 23 N. W. 245, 27 N. W. 605.

43. Montgomery v. Wabash R. Co., 90 Mo.

App. 446, 2 S. W. 409.

[X, H, 15,n,(v), (a)]
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such as the duty of defendant to fence at the place in question," the necessity

that the animal must have come upon the track at a place where the company
should have fenced and had neglected to do so," or at the place where the com-
pany had permitted its fence to become defective,^ that the animal must have
been running at large where the statute so provides,*" and that the failure to fence
must have been the cause of the injury; *' but where it is alleged that the road
was not properly fenced and there is evidence tending to support the allegations,

it is proper to charge that to entitle plaintiff to recover it is not necessary to find

neghgence in the operation of the train.** Whether the place in question was
one which defendant was required by the statute to fence is a question of law and
should not be submitted to the jury; *° but where there is no statute requiring
railroad companies to fence, the court should, if requested, instruct the jury
that it is not the duty of the railroad company to do so.^° The instructions must
conform to the issues and evidence,^' and be based upon all the evidence, ^^ must

But the same exactness as is necessary in

the pleadings is not required in instructions

sta1;ing the conditions authorizing a recovery,

as the instructions are to be considered with
reference to all the evidence m the case which
it is not permissible to set out in the plead-

ings. Moore r. Missouri Pac. R. Co., 73 JIo.

438.
Error not prejudicial.—Although an in-

struction erroneously states that to entitle

plaintiflF to recover he need only prove certain

facts, yet if other portions of Che charge fully

and correctly state the conditions upon which
alone plaintiff could recover, so that the jury
could not reasonably have been misled, the
error is not prejudicial. Karr f. Chicago,
etc., E. Co., 87 Iowa 298, 54 N. W. 144.

43. Smith v. Kansas Citv, etc., E. Co., 58
Iowa 622, 12 N. W. 619 ; Miimpower r. Haimi-
bal, etc., R. Co., 59 Mo. 245.

44. Henson v. St. Louis, etc, E. Co., 34
Mo. App. 636.

Where the evidence tends to show an entry
through an open gate which it was not the

duty of defendant to keep closed, an in-

struction ia erroneous which authorizes the
jur^' to find for plaintiff without negligenc<j

in the operation of the train if the fence was
defective, although the animal entered
throti^h the gate (International, etc., R. Co.
r. Erw^^, (Tex. Civ. App. 1902) 67 S. W.
466) ; and where there is no evidence of

either actual or constructive notice on the
part of defendant that the gate was open,
it is error to refuse to instruct the jury
that if the animal came upon the track
through the gate defendant is not liable

(Hungerford c. Syracuse, etc., R. Co., 46 Hun
(N. y.) 339).
45. Ft. Worth, etc., E. Co. r. Worsham,

(Tex. Civ. App. 1907) 105 S. W. 853.

46. Brentner t. Chicago, etc., R. Co., 68
loAva 530, 23 X. W. 245, 27 N. W. 605.

47. Montgomery v. Wabash R. Co., 90 Mo.
44G, 2 S. W. 409; Ridenore y. Wabash, etc.,

R. Co., 81 Mo. 227.

But an instruction may be suflBcient, al-

though not informing the jury in express
terms that the failure to fence must have
caused the injury where from the statements
made, considered In connection with the evi-

dence, the jury could not be misled but would
infer that they must so find. Morrison ».
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Chicago, etc., R. Co., 117 Iowa 587, 91 N. W.
793; Terry v. Missouri Pac. E. Co., 77 Mo.
254; Williams r. Missouri Pac. R. Co., 74
Mo. 453; Moore r. Missouri Pac. R. Co., 73
Mo. 438; Reed r. Chicago, etc., R. Co., 112
Mo. App. 575, 87 S. \V. 65.
Proximate and remote cause.— The instruc-

tion should distinguish between a direct and
remote connection between the want of a
fence and the injury complained of, and it is

error to instruct that, plaintiff should recover
if the jury find a " clear connection " be-

tween the one and the other, since tuey might
find it clear connection and yet one so remote
as not to furnish a legal ground of liability.

Holden r. Rutland, etc., R. Co., 30 Vt. 297.

48. Galveston, etc., R. Co. !7. Walter, (Tex.
Civ. App. 18<14) 25 S. W. 163.

49. Fravsher x). Mississippi River, etc, R.
Co., 66 Mo. App. 573.

50. Gulf, etc., R. Co. v. Ellidge, 49 Fed.
356, 1 C. C. A. 295.

51. Robinson f. Denver, etc., R. Co., 24
Colo. 98, 49 Pac. 37 (holding that, where it

appeared that defendant's right of way was
fenced at the place of accident, an instruction

is erroneous which assumed to define defend-

ant's duty with respect to the appi-opriateness

of fences voluntarily constructed by it, where
there is no evidence that defendant built,

maintained, or exercised any control over
the fences) ; McGill r. Minneapolis, etc., R.
Co., 113 Iowa 358, 85 N. W. 620 (holding
that it is error to submit to the jury an
issue as to defendant's negligence in failing

to construct cattle-guards where there is no
evidence that such failure caused or contrib-

uted to the injury complained of) ; Wichita,
etc., R. Co. !/•. Hart, 7 Kan. App. 554, 51 Pac
932 (holding that the court properly refused

to give an instruction for defendant based
upon the impracticability of fencing at the

place in question, where there was no evi-

dence tending to prove that a fence could not
have been constructed and maintained there) ;

Gulf, etc., R. Co. V. Simpson, 41 Tex. Civ.

App. 125, 91 S. W. 874 (holding that an in-

struction is erroneous which would authorize

a recovery upon the ground that the road was
not fenced at the place in question, where the
evidence shows that the accident occurred
upon a public crossing)

.

52. Schlotzhauer v. Missouri, etc., R. Co.j
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not be confusing or misleading/^ must not be conflicting," or invade the province

of the jury.^^ If the complaint charges only negligence in the operation of the

train, it is error to submit any charge tending to hold defendant liable because

its track was not fenced at the place in question.^^

(b) Sufficiency, Defects, and Repairs. An instruction is erroneous which
imposes upon a railroad company the duty of maintaining fences and cattle-

guards sufficient to exclude stock from the track without qualifying the term as

meaning merely reasonably sufficient or sufficient to turn ordinary stock under
ordinary circumstances,^' or where a lawful fence is required, which fails to instruct

the jury as to what constitutes a lawful fence,^* or which makes the duty of keep-

ing them in repair absolute instead of merely to exercise ordinary care ia this

regard,^^ or which excludes the questions as to whether the alleged defect was
due to a want of repair,^" or whether the company had either actual or construc-

tive notice of the defect,"^ or a reasonable time thereafter in which to make the

89 Mo. App. 65, holding that an instruction
ia erroneous which singles out certain facts

shown by the evidence and fixes defendant's
liability thereby.

53. Motch ('. Chicago, etc., R. Co., 82 Mo.
App. 50 (holding that where it is conceded
that the animal came upon the track over
the eattle-guards and the question is as to

their sufficiency, but evidence has been erro-

neously admitted as to the condition of the
-fences, an instruction based upon the hypothe-
sis of their entry through the fence where
defective is misleading and erroneous)

;

Southern Kansas City, etc., E. (Jo. v. Cooper,
32 Tex. Civ. App. 592, 75 S. W. 328 (holding
that an instruction that if the company " had
no right " to fence at the place in question,
then plaintiff to recover must show negli-

gence, is erroneous and should have been
to the effect that if the company " was not
required" to fence, etc., as the jury would
probably understand that although the com-
pany was not required to fence yet if it had
a right to do so it would be liable irrespective

of other acts of negligence ) ; Missouri, etc., R.
Co. V. Coleman, (Tex. Civ. App. 1898) 40
S. W. 371 (holding that in an action for the
negligent injury of an animal within defend-
ant's switch limits, an instruction as to the
statutory liability for failure to fence is erro-

neous as misleading, since the statute does
not apply to such places )

.

Instruction not misleading.— Under a stat-

ute making railroad companies liable for

stock killed, unless the track is inclosed by
a good and lawful fence " to prevent " ani-

mals from being on the track, an instruction

that the company is not liable where the

track is inclosed by a good and lawful fence
" which prevents " animals from being on the
track is not misleading. Missouri Pac. R.
Co. r. Eckel, 49 Kan. 794, 31 Pac. 693.

54. Saine v. Missouri, etc., R. Co., (Tex.

Civ. App. 1905) 85 S. W. 487.
55. Boyd v. Southern California R. Co., 126

Cal. 571, 58 Pac. 1046, holding that an in-

struction that if the jury find that the animal
was killed at a place where the railroad com-
pany had failed to fence or maintain a suffi-

cient fence, thev are justified in presuming
and authorized to find that it came upon the

track at that place, is erroneous in that it

invades the province of the jury in determin-

ing the value and weight of evidence.

56. Gulf, etc., R. Co. v. Anson, (Tex. Civ.

App. 1904) 82 S. W. 785.

57. Jones c. Chicago, etc., R. Co., 59 Mo.
App. 137; Cole v. Chicago, etc., R. Co., 47
Mo. App. 624.

But it is not error to charge in the words
of the statute that a railroad company is

bound to maintain sufficient cattlCTguards, if

the jury is further instructed that the stat-

ute only requires that the cattle-guards

should be reasonably sufiSciemt or sufficient to

turn ordinary stock vmder ordinary circum-

stances. Baltimore, etc., R. Co. v. Abbott, 69
111. App. 609.

58. Clem v. Quinoy, etc., R. Co., 119 Mo.
App. 245, 96 S. W. 226.

59. Missouri, etc., R. Co. v. Bradshaw, (Tex.

Civ. App. 1904) 83 S. W. 897.

60. Brentner v. Chicago, etc., R. Co., 58
Iowa 625, 12 N. W. 615.

61. Brentner v. Chicago, etc., R. Co., 58

Iowa 625, 12 N. W. 615.

An instruction is sufSciently iavorable to

defendant which informs the jury that plain-

tiff can only recover upon proof of a want
of repair known to defendant or which had
existed such a. length of time that knowledge

should be imputed. Klay v. Chicago, etc., R.

Co., 126 Iowa 671, 102 N. W. 526.

Defects in original construction.—^Where

there is no evidence that fences as originally

constrvicted were sufficient, but on the con-

trary the evidence all tends to show tliat they

never did meet the requirements of the law,

an instruction is not erroneous which fa,ils

to require the jury to find that defendant

had notice of such defect. Dooley v. Missouri

Pac. R. Co., 36 Mo. App. 381.

Notice to laboring hands.— An instruction

that notice to laboring hands employed by

defendant would not be sufSeient, but that to

bind the company the notice must have come

to some agent of the company or person con-

nected with the keeping in repair of fences, is

properly refused both because it assumes that

a laboring hand could not be charged with the-

repairing of fences and also because it is caU

eulated to mislead the jury by creating the-

impression that defendant was not required

to make repairs unless notified of their neces-

[X, H, 15, n, (vj, (B)J
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necessary repairs,"^ or whether the animal came upon the track and was injured

by reason of such defects; °^ while on the other hand an instruction that defend-

ant would not be liable unless it caused or knew of the defect is erroneous in

that it would relieve the company of the duty of exercising ordinary care to dis-

cover defects." Where there is evidence that some of the animals injured passed
over a portion of a cattle-guard which was not defective, it is error to refuse to

charge that under such circumstances defendant would not be liable for such
animals/^ A charge that cattle-guards are intended to secure the safety of pas-

sengers as well as animals is not erroneous as misleading. °°

(vi) Private Crossings, Gates, and Bars. In an action based upon
the negligent construction or maintenance of a gate the court should instruct

the jury as to the standard of care required of defendant/' and as in other cases

the instructions must conform to and be hroited by the issues presented by the
pleadings and evidence/' and cover each element of the liability involved. °°

Where the statute requires the construction of gates at "necessary" farm cross-

ings, the question of the necessity of the crossing is a mixed question of law and
of fact and should not be submitted to the jury without proper guidance as to

the circumstances constituting such necessity.'"

sity. Indianapolis, etc., R. Co. v. Truitt, 24
Ind. 162.

62. Brentner v. Chicago, etc., R. Co., 58
Iowa 625, 12 N. W. 615.
An instruction that the railroad company

must at all times maintain a suflfieient fence
is not erroneous as misleading where the
court further charges that where a fence has
been once properly constructed negligence
cannot be imputed to the company until it

has had a reasonable time to make the re-

pairs after notice, which will be implied after
a reasonable time. A'arco r. Cliicago, etc., R.
Co., 30 Minn. 18, 13 N. W. 921.

63. Missouri, etc., R. Co. v. Bradshaw,
(Tex. Civ. App. 1904) 83 S. W. 897. See
also Price v. Barnard, 70 Mo. App. 175,

where the instruction was held suflBciently to

submit to the jury whether the injury was
caused by the negligence of defendant as to
keeping its fences in repair.

But where there is positive evidence in an
action for failing to keep a fence in repair
that the animal came upon the right of way
through the fence, a charge that if it would
be as reasonable to presume that it entered
through the gate as through the defective

fence the jury should find for defendant is

properly refused, since from the state of tlie

evidence the matter is one of testimony and
not of presumption. Texas, etc., R. Co. v.

Owens, (Tex. Civ. App. 1905) S-7 S. W. 846.

64. Galveston, etc., R. Co. r. Walter, (Tex.
Civ. App. 1894) 25 S. W. 163.

65. Johnson r. Detroit, etc., R. Co., 135
Mich. 353, 97 N". W. 760.

66. Wait V. Bennington, etc., R. Co., 61 Vt.

268, 17 Atl. 284, holding that in an action
for injury to an animal based upon the de-

fective condition of a cattle-guard, plaintiif

cannot object to such a charge as the jury
could not have understood therefrom that if

the company performed its duty with respect

to its passengers it was relieved from liability

as to animals upon the track.

67. Wirstlin v. Chicago, etc., R. Co., 124
Iowa 170, 99 N. W. 697, holding that an in-
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struetion is erroneous which leaves the jury
to infer that the duty of maintaining suffi-

cient gates is absolute instead of merely to

exercise ordinary care in this regard.

Where the defective fastening of a gate is

relied on as the cause of the injury, it is

proper to instruct the jury that the principal

questions are whether the fastening was rea-

sonably suificient, and if sufficient whether
the animal got upon the track and was in-

jured by reason thereof, and also whether
the fastening was such as would be consid-

ered safe by a man of ordinary prudence.

Payne v. Kansas City, etc., R. Co., 72 Iowa
214, 33 N. W. 633.

68. Wirstling v. Chicago, etc., R. Co., 124
Iowa 170, 99 N. W. 697; Gulf, etc., R. Co. v.

Cash, 8 Tex. Civ. App. 569, 28 B. W. 387.

Where plaintifi was not an adjoining land-

owner and the gates were not erected for his

benefit, a special charge as to the gates being

left open is properly refused as inapplicable

to the facts. International, etc., R. Co. v.

Barton, (Tex. Civ. App. 1899) 54 S. W. 797.

Where plaintifi's teamsters kept the gate

open for their own convenience and this is

shown by the evidence, it is not the duty of

defendant's servants to shut it, and it ia

error to instruct the jury that defendant

will be liable if the gate had been open

for such length of time tnat the fact could,

by the exercise of ordinary care upon the

part of defendant, have been discovered and
the gate closed. Box r. Atchison, etc., R. Co.,

58 Mo. App. 359.

69. Rowen v. Chicago Great Western R.

Co., 82 Mo. App. 24, holding that an in-

struction asked by defendant was properly

refused which left out of consideration con-

ceded facts as to the improper construction

of the gate which the jury might have found

to be the proximate cause of the injury.

70. Rowen v. Chicago Great Western R.

Co., 82 'Mo. App. 24 ; Miller r. Quincy, etc., R.

Co., 56 Mo. App. 72.

Where the necessity for the crossing is not

put in issue by the railroad company, special
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(vii) Signals, Lookouts, AND Precautions. An instruction is erroneous

which would authorize a verdict for defendant upon a finding that proper care

was exercised at the time of the injury without reference to any preceding negli-

gence," as where the instruction ignores the duty of maintaining a lookout for

stock, '^ or whether the train was properly equipped,'^ or which, in instructing

the jury as to the duty of maintaining a lookout, limits such duty to the engineer

alone,'* or to the time of the accident without reference to whether the animal

might have been discovered sooner,'^ or to animals seen actually upon the track

without reference to those in dangerous proximity thereto,'" or which would

relieve defendant if a lookout was being maintained and the accident could not

have been avoided after the animal was seen without reference to whether the

train was being operated at a negligent rate of speed or without a proper head-

light; " while on the other hand, an instruction is erroneous which bases plaintiff's

right to recover upon the mere fact that defendant was negligent as to keeping

a lookout, without requiring that such negligence must have been the cause of

the iajury,'* or which in cases where the animal was a trespasser or the owner

guilty of contributory negUgence imposes upon the company the same duty as

to discovering the animal as in other cases instead of limiting its liability to the

question of whether due care was exercised to avoid the injury after the danger

was discovered.'" An instruction that it is the duty of all persons running trains

in the state to keep a constant lookout for stock is not objectionable as appearing

to mean that each and every member of the train crew must keep such a lookout.*"

An instruction as to defendant's liabihty for failure to give the statutory crossing

signal must not omit the requirement that the injury must have occurred at a public

crossing,*' and as a result of the omission of the signals,*^ nor should such issue

be submitted to the jury at all where the injury did not occur at a public crossing,*'

or where there is no evidence tending to show that the omission of the signals

was the cause of the injury,*' or where the complaint specifies the acts of negligence

instructions in regard to determining such

necessity are unnecessary and may therefore

properly be omitted. Kavanaugh e. Atchi-

son, etc., R. Co., 75 Mo. App. 78. See also

Roberts v. Chicago, etc., R. Co., 119 Mo. App.
372. 94 S. W. 838.

71. Southern R. Co. v. Reaves, 129 Ala.

457, 29 So. 594; Ohio, etc., R. Co. v. Stribling,

38 111. App. 17; Louisville, etc., R. Co. v.

Suddoth, 70 Miss. 265, 12 So. 205.

An instruction that if the train could not

have been stopped after the animal was seen

defendant would not be liable is properly

qualified as applying only in case there was
no preceding negligence contributing to the

injury, such as a failure to keep a lookout

or give the statutory signals. Kansas City,

etc., R. Co. V. Lane, 33 Kan. 702, 7 Pao.

587.

72. Southern R. Co. v. Pogue, 145 Ala. 444,

40 So. 565; Georgia Cent. R. Co. v. Turner,

145 Ala. 441, 40 So. 355; Kansas City, etc.,

R. Co. V. Simmons, (Ala. 1906) 40 So. 573;

Southern R. Co. v. Reaves, 129 Ala. 457, 29

So. 594; Southern R. Co. «. Riddle, 126 Ala.

244, 28 So. 422; Georgia Cent. R. Co. v.

Stark, 126 Ala. 365, 28 So. 411; Ohio, etc., R.

Co. c. Stribling, 38 111. App. 17; Carlton v.

Wilmington, etc., R. Co., 104 N. C. 365, 10

S. E. 516.

73. Southern R. Co. v. Pogue, 145 Ala.

444, 40 So. 565; Georgia Cent. R. Co. v.

Turner, 145 Ala. 441, 40 So. 355; Georgia

Cent. R. Co. f. Brister, 145 Ala. 432, 40 So.

512.

74. Southern R. Co. v. Riddle, 126 Ala.

244, 28 So. 422.

75. East Tennessee, etc., R. Co. v. Baker,

94 Ala. 632, 10 So. 211.

76. Georgia Cent. R. Co. v. Sport, 141 Ala.

369, 37 So. 344.

77. Western R. Co. v. Stone, 145 Ala. 663,

39 So. 723.

78. Alabama Great Southern R. Co. v.

Moody, 92 Ala. 279, 9 So. 238 ; Kansas City,

etc., R. Co. V. Watson, 91 Ala. 483, 8 So.

793.

79. Houston, etc., R. Co. v. Rippetoe, (Tex.

Civ. App. 1901) 64 S. W. 1016.

80. St. Louis, etc., R. Co. v. Ewing, 85 Ark.

53, 107 S. W. 191.

81. Morris v. Missouri, etc., R. Co., 99 Mo.
App. 455, 73 S. W. 1004.

82. Louisville, etc., R. Co. v Christian

Moerlein Brewing Co., 150 Ala. 390, 43 So.

723; Louisville, etc., R. Co. v. Mertz, (Ala.

1905) 40 So. 60.

83. Atlantic Coast Line R. Co. v. Wayeross
Electric Light, etc., Co., 123 Ga. 613, 51

S. E. 621 ; Georgia R., etc., Co. v. Partee, 107

Ga. 789, 33 S. E. 668 ; Houston, etc., R. Co. v.

Wilson, 37 Tex. Civ. App. 405, 84 S. W. 274.

If the injury occurred at a private crossing

as shown by the evidence, an instruction as

to the duty of railroad companies to give

signals at public crossings is erroneous. Mis-

souri, etc., R. Co. V. Hunt, (Tex. Civ. App.

1898) 47 S. W. 70.

84. Missouri, ptc. R. Co. v. Hunt, (Tex.

Civ. App. 1898) 47 S. W. 70.
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relied on and it is not alleged that the signals were not given. ^= An instruction
as to the efforts to be exercised to prevent injuries to animals seen is erroneous
if it ignores the duty to exercise such preventive effort as to animals in dangerous
proximity to as well as upon the track/" or which would relieve defendant if its

servants acted in good faith without regard to whether their conduct was in fact

neghgent/' or which on the other hand tends to make the habihty of defendant
for failing to stop the train absolute if it were possible to do so without reference

to whether ordinary care under the circumstances demanded such a precaution,'*
or where the evidence does not show that the animal was injured by a train,*"

or which informs the jury that defendant would be liable if the train could not
have been stopped in time to avoid the injury by reason of the speed at which it

was operated, since it ignores the question as to whether the rate of speed was
unreasonable or dangerous or was the proximate cause of the injury."" Where
there is evidence tending to show certain facts which indicate that the ordinary
precautions were not taken, the court may instruct the jury hypothetically in

case they should so find from the evidence; "^ and where there is evidence sugges-

tive of such a theory the court may instruct the jury that if the whistle was blown
for the purpose of wrongfully frightening an animal and not to keep it from the

track this fact may be considered."^ Where the precautionary measures to pre-

vent injuries to animals are prescribed by statute, an instruction is erroneous

which adds to them and imposes a higher degree of care,"^ or which ignores the

principle that, although some required precaution was omitted, the company
would not be liable if under the circumstances the injury was unavoidable and
could not, even by the exercise of such precaution, have been prevented."*

(viii) Contributory Neoligbnge of Owner. Where there is evidence

of a want of ordinary care on the part of plaintiff, it is proper to instruct the jury

that there can be no recovery if the injury complained of was the result of plain-

tiff's negligence or the negligence of both plaintiff and defendant and without
any intentional wrong on the part of defendant,"^ unless the action is based upon
a ground of liability where contributory negligence is not a defense; "" and where
the question of contributory neghgence is put in issue by the pleadings and there

is evidence tending to show negligence on the part of plaintiff, it is error for the

court not to submit the issue to the jury; "' but the rule is otherwise where there

85. Houston, etc., E. Co. v. Red Cross Stock 93. Alabama Great Southern E.. Co. v.

Farm, 22 Tex. Civ. App. 114, 53 S. W. S3:4. Chapman, 80 Ala. (515, 2 So. 738, holding
86. Georgia Cent. R. Co. v. Dumas, 131 that where the statute requires the engineer

Ala. 172, 30 So. 867. to adopt certain precautions and to use all

A charge is misleading which informs the means within his power known to skilful

jury that where an animal is seen grazing engineers to avoid the injury, an instruction

in the vicinity of the track it is not necessary is erroneous -which omits the statutory ele-

to take any preventive measures until it mcnt that the means to he used must be
starts to cross the track, since it would indi- within his power.

cate that no precautionary measures were 94. Alabama Great Southern R. Co. v.

necessary, although the animal might have Smith, 85 Ala. 208, 3 So. 795.

been approaching the track in a manner indi- . 95. Aurora Branch R. Co. v. Grimes, 13 111.

eating a disposition to cross it unless fright- 585.

ened away. Southern R. Co. i\ Shirley, 128 96. Hatha\vay v. Detroit, etc., R. Co., 124

Ala. 595, 29 So. 687. Mich. 610, 83 N. W. 598, holding that in an
87. Arkansas, etc., R. Co. v. Sanders, 81 action based upon a failure of the rail-

Ark. 604, 99 S; W. 1109. road company to fence or construct eattle-

88. Houston, etc., R. Co. v. Red Cross guards, contributory negligence is no de-

Stock Farm, 22 Tex. Civ. App. 114, 53 S. W. fense, and that an Instruction that plaintiff

834. cannot recover if guilty of contributory neg-

89. Richmond, etc., R. Co. i'. Chandler, ligence is properly refused.

(Miss. 1893) 13 So. 267. Contributory negligence as a defense in ac-

90. Fullerton v. Grand Rapids, etc., R. Co., tions based upon the statutory liability see

101 Iowa 156, 70 N. W. 106. supra, X, H, 10, a, (il)..

91. Bullington v. Newport News, etc., R. 97. Johnston v. Atchison, etc., R. Co., 117

Co., 32 W. Va. 436, 9 S. E. 876. Mo. App. 308, 93 S. W. 866; Habenicht v.

92. Central R., etc., Co. v. Hollinshead, 81 Chicago, etc., R. Co., 126 Wis. 521, 105 N. W.
Ga. 208, 7 S. E. 172. 910.
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is no evidence of any negligence on the part of plaintiff."* Instructions as to

contributory negHgenca must conform to the issues presented by the pleadings
and evidence,"* must not be misleadiag/ or assume the existence of facts not in

evidence,^ and must be based upon all the evidence and not. single out a particular

fact and instruct the jury without reference to the other errcumstances in evi-

dence that it constitutes such negligence on the part of plaintiff as to preclude
recovery.* An instruction is erroneous which would authorize a recovery by
plaintiff notwithstanding the jury might find the issue of contributory negligence

to be established by the evidence,* and an instruction is also erroneous which
makes the question of contributory negligence dependent upon any degree of

comparison with the negligence of defendant^* except where the doctrine of com-
parative negligence is recognized," or which omits the essential element that
plaintiff's negligence to preclude a recovery must have contributed to the injury
complained of,' or informs the jury without reference to plaintiff's negligence
in the particular, case that he cannot recover if he was habitually neghgent in a
certain regard,* or which would authorize a recovery upon a finding that plaintiff

was not neghgent regardless of the question of defendant's neghgence.'
0. Verdiet, Findings, and Judgment— (i) In General}^ A special verdict

to sustain a judgment for plaintiff must contain every fact essential to ectitle

him to recover,^^ for if a special verdict is silent upon any material point it will

98. St. Louis, etc., E. Co. v. Scott, (Ark.
1907) 104 S. W. 1103; Colorado, etc., R. Co.
V. Webb, 36 Colo. 224, 85 J^ac. 683.

99. Union Pac. E. Co. v. Ogilvy, 18 Nebr.
638, 26 N". W. 464; Saine v. Missouri, etc., E.
Co., (Ter. Civ. App. 1905) 85 S. W. 487.
Instruction erroneous.—Where the evidence

shows that plaintiff's animals were being
driven along an open road from one place
to another, this does not constitute running
at large, and an instruction that plaintiff had
a right to let his animals run at large near
defendant's tracks is erroneous as unsup-
ported by the evidence and tending to ob-
scure the real issue. Union Pac. E. Co. V.

Ogilvy, 18 Nebr. 638, 26 N. W. 464.

,1. Bunnell v. Eio Grande Western E. Co.,

13 Utah 314, 44 Pac. 927, holding that where
the evidence shows that plaintiff had volun-
tarily left his animals upon a highway be-

tween two railroad tracks and near a danger-
ous crossing, an instruction is misleading
and erroneous which informs the jury that
plaintiff, as well as the rest of the public, had
a right to the highway for his stock or for
his individual crossing, since his right was
only to a proper use of the highway and not
to recklessly expose his animals thereon near
a dangerous crossing.

2. Union Pac. E. Co. v. Ogilvy, 18 Nebr.
638, 26 N. W. 464.

3. Central E. Co. v. Hamilton, 71 Ga. 461;
Einyon v. Chicago, etc., E. Co., 118 Iowa 349,
92 N. W. 40, 96 Am. St. Eep. 382.

4. Houston, etc., E. Co. v. Eippetoe, (Tex.
Civ. App. 1901) 64 S. W. 1016.

5. Jeflfersonville, etc., E. Co. v. Foster, 63
Ind. 342, holding that an instruction is erro-

neous which implies that plaintiff might re-

cover, although guilty of some negligence if it

was less in degree than that of defendant,
since a recovery is barred by any negligence
on the part of plaintiff which contributes as
a proximate cause of the injury.

6. Central E. Co. v. Gleason, 69 Ga. 200.

Comparative negUgence see, generally, Nbg-
UQENCE, 29 Cyc. 559.

7. Kinyon v. Chicago, etc., E. Co., 118 Iowa
349, 92 N. W. 40, 96 Am. St. Rep. 382.

8. Jeffersonville, etc., R. Co. v. Foster, 63
Ind. 342, holding that am iaistruction is erro-

neous which informs the jury that plaintiff

cannot recover if he was habitually negligent
in permitting his stock to run at large in the

immediate vioinity of the railroad track.

See also Ohio, etc., E. Co. v. Craycraft, 5

Ind. App. 335, 32 N. E. 297, holding a simi-

lar instruction to be erroneous where the evi-

dence showed, clearly that in the particular
case the animal injured was at large without
the knowledge of fault of plaintiff.

9. Altreuter v. Hudson River E. Co., 2

E. D. Smith (N. Y.) 151.

10. See, generally, Tbial.
Form of verdict.— Where an instruction as

to the form of verdict if found for plaintiff

read, " We the jury find for plaintiff in the

sum of $ ," and defendant contended that

it should have read, " We, the jury find for

plaintiff and assess his damages at the sum
of $ ," claiming that under the form
given by the court the jury were at liberty

to find for plaintiff more than his damage, it

was held that the objection was not well

taken. Wages v. Quincy, etc., R. Co., 110 Mo.
App. 230, 85 S. W. 104.

11. Cleveland, etc., E. Co. v. Dugan, 18

Ind. App. 435, 48 N. E. 238.

A finding that the animal entered upon the
railroad track through a defective gate

erected by the company in the fence inclosing

its tracks for the convenience of an adjacent

landowner, but which is uncertain as to

whether there was a farm crossing at the

point where the gate was erected, in which
case the company would not be liable, is in-

sufficient. Louisville, etc., E. Co. v. Thomas,

1 Ind. App. 131, 27 N. E. 302.
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be held as to that point to be against the party upon whom is the burden of proof,^
and the facts found must support the theory of the complaint." So a special

verdict will not sustain a judgment for plaintiff where it merely finds that the
crossing signals were not given and does not also find that the omission was the
cause of the injury," or if the track was fenced so that there was no duty to keep
a lookout for stock, it faUs to find that the animal injured was seen by those in

charge of the train/^ or where it finds merely that the railroad fence was out of

repair without any finding that defendant was negligent in failing to repair it

within a reasonable time/" or, if the complaint alleges that the animal was injured
at a crossing by reason of a failure to give crossing signals, it does not state where
the injury occurred;" and where the burden is upon plaintiff to show freedom
from contributory neghgence, a special verdict which does not find that plaintiff

was free from contributory neghgence will not support a judgment in his favor.''

Where there is a general verdict with special findings of fact, it is only where the
findings are so inconsistent with the general verdict that the two cannot stand
that the general verdict will be set aside, and if they can by any hypothesis be
reconciled with the general verdict, the latter will control and the court should
render judgment thereon; '' but the verdict should be set aside where the special

findings show that the case was decided solely upon an erroneous theory induced
by misleading instructions and not supported by the evidence,-" or where the special

findings show a palpable bias in the minds of the jury against the unsuccessful

party,^^ or that the jury disregarded the instructions of the court.^^ In an action

for the entire damage for injury to several of plaintiff's animals by separate trains

of defendant, there need be no special findings as to the number and value of

animals injured by each train unless the jury find that there was negligence in

the operation of one but not in the other.^^ Where the complaint contains alle-

gations which if proved would authorize a verdict for double damages on the
ground of a failure to fence or actual damages for negligence in the operation

of the train, a special finding of negligence in the latter regard wiU sustain a ver-

dict for full damages apart from the question of sufficient fences.^' Where the

12. Louisville, etc., R. Co. v. Green, 120 animal entered on the track at " a cart-way

Ind. 367, 22 N. E. 327; Dennis v. Louisville, or private way, known as McQuiddy's Cross-

etc, R. Co., 116 Ind. 42, 18 N. E. 179, 1 ing," will be construed to mean a "drive-

L. R. A. 448; Lake Shore, etc., R. Co. u. way" within the meaning of a statute au-

Van Auken, 1 Ind. App. 492, 27 N. E. 119. thorizing the construction of " wagon and
13. Cleveland, etc., R. Co. t>. Dugan, 18 driveways," and providing that the railroad

Ind. App. 435, 48 N. E. 238 ; Butler v. Eas- company shall not be liable for injury to anl-

ton, etc., R. Co., 72 N. J. L. 27, 60 Atl. 218. mals which come upon the track at such
14. Louisville, etc., R. Co. v. Green, 120 crossings unless caused by negligence in the

Ind. 367, 22 N. E. 327 ; Louisville, etc., R. Co. operation of the train. Louisville, etc., R.

V. Ousler, 15 Ind. App. 232, b6 N. E. 290. Co. v. Etzler, 119 Ind. 39, 21 N. E. 466.

15. Dennis v. Loui-sville, etc., R. Co., 116 Wanton misconduct.— Where the jury an-

Ind. 42, 18 N. E. 179, I L. R. A. 448. swers in the negative a special interrogatory

16. Cleveland, etc., R. Co. ». Dugan, 18 as to whether the engineer used all means in

Ind. App. 435, 48 N. E. 238. his power to avoid the injury after the ani-

17. Lake Shore, etc., R. Co. v. Van Auken, mals were seen, such finding amounts to a
1 Ind. App. 492, 27 N". E. 119. finding of wanton recklessness and sustains

18. Hartzell v. Louisville, etc., R. Co., 15 a general verdict for plaintiflf, whether he

Ind. App. 417, 44 N. E. 315. was a trespasser on the track or a licensee.

19. Chicago, etc., R. Co. ('. Brannegan, 5 Curtis v. Oregon R., etc., Co., 36 Wash. 65, 78

Ind. App. 540, 32 N. E. 790. Pac. 133.

Where the sense of the finding is clear 20. Atchison, etc., R. Co. v. Hawkins, 42

and the bill of exceptions furnishes conclu- Kan. 355, 22 Pac. 322.

sive proof by which it can be amended the 21. Damrill v. St. Louis, etc., R. Co., 27

fact that it fails to declare specifically that Mo. App. 202.

defendant company is a corporation own- 22. Chicago, etc., R. Co. V. Campbell, 34

ing and occupying the road in question or Colo. 380, 83 Pac. 138.

coming within the railroad laws will not be 23. Lawson i'. Chicago, etc., E. Co., 57

held a fatal omission. Continental Imp. Co. Iowa 672, 11 N. W. 633.

V. Ives, 30 Mich. 448. 24. Baker v. Chicago, etc., E. Co., 73 Iowa
Character of crossing.— A finding that the 389, 35 N. W. 460.
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complaint is in several counts and plaintiff has a verdict on one and is not entitled

to recover on the others, judgment is properly entered for plaintiff on the one
count and for defendant on the others.^" In an action brought under a statute

allowing double damages where plaintiff alleges that he has been damaged in a

certain amount for which he asks judgment and for all other and proper rehef

according to the statute, the court may render judgment for double the actual

damages assessed by the jury, although there was no formal prayer in the com-
plaint for double damages.^"

(ii) Enforcement OF Judgment. In the absence of any special statutory

provision, the general rules as to the enforcement of judgments in civil actions

apply.^' In Indiana there is a special statutory provision that if the action is

brought in the circuit court of the county where the injury occurred the court

may, upon motion and notice to the company, order any agent to appear and
answer as to the amount of money in his hands belonging to the company, and
order him to make payment therefrom in satisfaction of the judgment and costs; ^'

and that where the action is brought before a justice, plaintiff, upon filing a cer-

tified transcript of the judgment rendered with the clerk of the circuit court,

shall upon motion and notice be entitled to the same order and proceedings.^' The
proceeding is in the nature of an original action,^" wherein an answer may be filed

and issues formed as in civil actions, ^^ and the motion is in effect a complaint

the sufficiency of which may be tested by a demurrer, ^^ and must therefore allege

every material fact necessary to entitle plaintiff to the benefit of the statutory

proceeding.^^ The motion or complaint must show that the judgment was entered

of record,^* that the certified transcript was properly filed with the clerk,^^ and

must also allege facts showing the jurisdiction of the justice,^° or else, as is per-

missible under the statute, allege that the judgment or decision of the justice

"was duly given or made." ^' Where the case is instituted in the circuit court

of the county of the injury and the venue is changed, the proceedings may be

brought in the court where the judgment was rendered.^' The notice to the com-

pany need not be served upon the particular agent whom plaintiff moves to be

25. Buckman v. Missouri, etc., K. Co., 100 31. Chicago, etc., R. Co. v. Bummers, 113

Mo. App. 30, 73 S. W. 270. lud. 10, 14 N. E. 733, 3 Am. St. Rep. 616.

26. Carpenter v. Chicago, etc., R. Co., 113 32. Chicago, etc., R. Co. v. Browers, 27 Ind.

Mo. App. 204, 95 S. W. 985. App. 628, 61 N. E. 958; Chicago, etc., R. Co.

27. See, generally. Executions, 17 Cyc. v. Adams, 26 Ind. App. 443, 59 N. E. 1087.

878; Judgments, 23 Cyc. 1431, 1502. 33. Chicago, etc., R. Co. v. Harris, 19 Ind.

28. Louisville, etc., R. Co. v. Thompson, 62 App. 137, 46 N. E. 1010 ; Chicago, etc., R. Co.

Ind. 87; Chicago, etc., R. Co. V. Coulter, 18 v. Adams, 12 Ind. App. 317, 39 N. E. 877.

Ind. App. 512, 48 N. E. 388. An allegation that the judgment was for

A judgment rendered on an appeal to the stock killed by defendant railroad company
circuit court from the judgment of a justice, which came upon the railroad track at a

although not provided for in the express let- point where the road was not securely

ter of the law, is within its spirit and inten- fenced as required by statute is suilicient

tion and may be enforced in the same manner on demurrer without an allegation that the

aa if the action had been originally brought animals killed were struck by a train. Chi-

in that court. Ft. Wayne, etc., R. Co. v. cago, etc., R. Co. v. Harris, 19 Ind. App.

Clark, 59 Ind. 191. 137, 46 N. E. 1010.

29. Chicago, etc., R. Co. v. Browers, 27 34. Chicago, etc., R. Co. v. Adams, 12 Ind.

Ind. App. 628, 61 N. E. 958; Chicago, etc., App. 317, 39 N. E. 877.

R. Co. V. Adams, 12 Ind. App. 317, 39 N. E. 35. Chicago, etc., R. Co. v. Browers, 27

877. Ind. App. 628, 61 N. E. 958. Compare

30. Chicago, etc., R. Co. v. Summers, 113 Logansport, etc., R. Co. v. Byrd, 51 Ind.

Ind. 10, 14 N. E. 733, 3 Am. St. Rep. 616; 525. , „ „
Chicago, etc., R. Co. v. Adams, 26 Ind. App. 36. Chicago, etc., R. Co. k Browers, 27

443, 59 N. E 1087; Chicago, etc., R. Co. V. Ind. App. 628, 61 N. E. 958; Chicago, etc., R.

Harris, 19 Ind. App. 137, 46 N. E. 1010. Co. v. Adams, 26 Ind. App. 4*3, 59 N E.

The proceeding was formerly regarded as 1087; Chicago, etc., R Co. v. Harris, 19 Ind.

merely ancillary, but it is now held to be in App. 137, 46 N. B. 1010. „„ t j
the nature of an independent civil action and 37. Chicago etc., R. Co. v. Adams, 26 Ind.

the motion to be a complaint. Chicago, etc., App. 443 59 N. i.. 1087.

R. Co. t>. Adams, 26 Ind. App. 443, 59 N. E. 38. Chicago etc., R. Co. v. Coulter, 18 Ind.

1087 App. 512, 48 JN. H.. 388.
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required to appear and answer, but may be served in the manner provided by
statute for the service of a summons on a railroad company; ^^ and where the
action is in the circuit court and the motion is made at the time the judgmeat
is rendered, the parties all being present, no notice to the company is necessary.^"

p. Appeal and Error— (i) In General. In actions for injuries to animals
the general rules as to appeals in civU actions apply/' Questions not urged in the

lower court and not properly presented for review will not be considered on appeal,*^

and in the absence of record evidence to the contrary all presumptions are in favor

of the correctness of the proceedings and rulings of the trial court/^ Where a
statutory action for injuries to animals is required to be brought in the county
or township where the injury occurred this fact is jurisdictional and must affirma-

tively appear from the record or a judgment for plaintiff cannot be sustained,^*

but no proof that the person before whom the action was brought was a justice

of such county or township is necessarry other than recitals in the record to this

effect.*^ The local or territorial jurisdiction of such actions cannot be conferred

by consent, and the question may be raised for the first time on appeal.*" Where
plaintiff is permitted in certain cases to recover attorney's fees, in order to sustain

a judgment for plaintiff including such an allowance the record on appeal must
show that the case was one in which the allowance was proper; *' and a court of

appellate jurisdiction only will not hear and determine primarily the question

of fact as to what is a reasonable attorney's fee to be allowed in that court but
wUl leave plaintiff to seek his remedy in a court of original jurisdiction.**

(n) Questions of Fact, Verdict, and Findings. The verdict or

finding of a jury upon matters of fact will not be disturbed by an appellate court

if there is anj- evidence reasonably tending to support it or the evidence relating

thereto is conflictiag,*^ although the weight of evidence may seem to the appellate

39. Lomaville, etc., R. Co. v. Thompson, 62
Ind. 87.

40. Chicago, etc., E. Co. v. Coulter, 18 Ind.

App. 512, 48 K. E. 388.

41. See, generally. Appeal and Erboe, 2

Cyc. 474.
On an appeal from a judgment of: a justice

of the peace to a county court where judg-

ment for plaintiff was reversed, it was held

on appeal to the supreme court that as plain-

tiff had introduced in the justice's court evi-

dence sufficient to make out " a pretty fair

case," although possibly not going far enough
in his proof to sustain a recovery, and de-

fendant had introduced no evidence whatever,

plaintiff ought not to be shut out by a mere
reversal, and that the judgment of the county

court should be so modified as to grant plain-

tiff a new trial in the justice's court. Hath-

away V. Fitchburgh R. Co., 20 N. Y. Suppl.
917."

42. Jackson v. St. Louis, etc., R. Co., 36

Mo. App. 170; Union Pac. R. Co. v. ileyer,

76 Nebr. 549, 107 N. W. 793.

43. Vaughan v. Kansas City, etc., R. Co.,

34 Mo. App. 141.

44. Lindsay v. Kansas City, etc., R. Co.,

36 Mo. App. 51.

45. Kinion v. Kansas City, etc., R. Co., 39

Mo. App. 382; Duke ;;. Kansas City, etc., R.

Co., 39 Mo. App. 105.

46. St. Louis, etc., R. Co. v. Gray, 72 Ark.

376, 80 S. W. 748.

47. Wabash, etc., R. Co. ('. Lavieux, 14 111.

App. 469.

48. Cliicago, etc., B. Co. v. Kemp, 25 Hi.

App. 39.
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49. Arkansas.— St. Louis, etc., R. Co. v.

Taylor, 57 Ark. 136, 20 b. W. 1083.

Florida.— Jacksonville, etc., R. Co. v. Well-

man, 26 Fla. 344, 7 So. 845.

Georgia.— Atlantic Coast Line R. Co. v.

Strickland, 125 Ga. 352, 54 S. E. 168; Geor-

gia Cent. R. Co. v.- McKenzie, 125 Ga. 222, 53

S. E. 591; East Tennessee, etc., R. Co. v.

Powell, 94 Ga. 524, 19 S. E. 889.

Illinois.— Peoria, etc., R. Co. v. Powell, 32
111. App. 53; Chicago, etc., R. Co. v. Kemp,
25 in. App. 39.

Indiana.— Pennsylvania Co. v. Mitchell,

124 Ind. 473, 24 N. E. 1065; Indianapolis,

etc., R. Co. V. Snelling, 16 Ind. 435; Indian-

apolis, etc., R. Co. V. Clay, 4 Ind. App. 282,

28 N. E. 567, 30 N. E. 916.

Kansas.—Kansas City, etc., R. Co. v.

Grimes, 50 Kan. 655, 32 Pac. 376.
^

Missouri.— Conrad f. Illinois Southern R.

Co., 116 Mo. App. 517, 92 S. W. 752.

New York.— Hungerford v. Syracuse, etc.,

R. Co., 4 N. Y. Suppl. 643 laffirmed in 127

N. Y. 647, 27 N. E. 856].

South Dakota.— Kielbaeh !'. Chicago, etc.,

R. Co., 13 S. D. 629, 84 X. W. 192.
"

See 41 Cent. Dig. tit. " Railroads," § 1655.

On appeal from a judgment of a justice,

where it appears that the place where the

animal was injured was near defendant's

depot grounds and that there was no fence

there, but it does not appear by tne return

of the justice that any evidence was intro-

duced to prove that it was within the depot

grounds, judgment for plaintiff will not be

disturbed, the burden of proof being upon de-

fendant to show this fact. Wilder !\ Chi-
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cottrt to be against the verdict,^ and the same rule applies to findings of fact by
the co^irt in aotions'triod without a jury; ^' but where there is no evideaoe what-
ever to support the verdict a judgment founded thereon will be reversed. ^^

(in) Harmless Error. A party will not be heard to complain of an errone-

ous ruling by which he was not prejudiced/^ or which was to his own advantage/*
and where prejudice to the complaining party is not shown a judgment will not
be reversed for error in the admission or rejection of evidence/^ or in the court's

instructions to the jury.*""

I. Fires " *— l. Duties and Liabilities in General— a. General Rule. As a
general rule a railroad company is hable for damages, including damages for per-

sonal injuries/^ resulting from fire caused by the operation of its road, where it

fails to use ordinary- and reasonable care and precaution to prevent the setting

out or spread of such fire,^' but if such care has been used the company will not

cago, etc., R. Co., 70 Mich. 382, 28 N. W.
289.

50. Colorado, etc., R. Co. v. Webb, 36 Colo.

224, 85 Pac. 683 ; Kansas City, etc., R. Co. v.

Grimes, 50 Kan. 655, 32 Pac. 376.
51. Fritts V. New York, etc., R. Co., 62

Conn. 503, 26 Atl. 347.
52. Arkansas.— Fink v. Nelson, (1898) 48

S. W. 897.

Georgia.— Western, etc., R. Co. v. Strick-
land, 114 Ga. 133, 39 S. E. 943.

Illinois.— Terre Haute, etc., R. Co. v. Au-
gustus, 21 111. 186; Chicago, etc., R. Co. v.

Sierer, 13 111. App. 261.
Missouri.— Calvert v. Hannibal, etc., H.

Co., 34 Mo. 242.

Ohio.— Pittsburgh, etc., R. Co. v. McMillan,
37 Ohio St. 554.
See 41 Cent. Dig. tit. " Railroads," § 1655.
53. Keyser v. Kansas City, etc., R. Co., 56

Iowa 440, 9 N. W. 338; Illinois Cent. R. Co.

V. Person, 65 Miss. 319, 3 So. 375.

54. Box V. Atchison, etc., R. Co., 58 Mo.
App. 359; Molair v. Port Royal, etc., R. Co.,

31 S. C. 510, 10 S. E. 243.

55. Illinoia Cent. R. Co. v. Person, 65 Miss.

319, 3 So. 375; Buckman v. Missouri, etc., R.
Co., 100 Mo. App. 30, 73 S. W. 270.
' But if the evidence had a tendency to
prejudice the party against whom and over

whose objection it was erroneously intro-

duced, its admission is ground for reversal.

Georgia Cent. R. Co. v. Ross, 107 Ga. 73, 32

S. E. 904.

56. Georgia.— East Tennessee, etc., R. Co.

V. Burney, 85 Ga. 635, 11 S. E. 1028.

Kansas.— Leavenworth, etc., R. Co. v.

Forbes, 37 Kan. 445, 15 Pac. 595.

Missouri.— Hax v. Quincy, etc., R. Co., 123

Mo. App. 172, 100 S. W. 693; Clem v. Quincy,

etc., R. Co., 119 Mo. App. 245, 96 S. W. 226;

Vaughan v. Kansas City, etc., R. Co., 34 Mo.
App. 141; Matney v. Kansas City, etc., R.

Co., 30 Mo. App. 507.
Nebraska.— Burlington, etc., R. Co. JJ. Gor-

such, 47 Nebr. 767, 66 N. W. 831.

Tennessee.— Louisville, etc., R. Co. v. Pat-

ton, 104 Tenn. 40, 54 S. W. 984.

Teosas.— GuU, etc., R. Co. v. Rowland,
(Civ. App. 1893) 23 S. W. 421.

United States.— St. Louis, etc., R. Co. v.

O'Loughlin, 49 Fed. 440, 1 C. C. A. 311.

See 41 Cent. Dig. tit. "Railroads," § 1656.

An instruction is not prejudicial to defend-

ant under the Iowa fencing statute which
omits the condition that to render defendant
liable the animal must have been running at
large, where the evidence shows without con-

flict that it was running at large at the time
of the injury (Brentner v. Chicago, etc., R.
Co., 68 Iowa 530, 23 N. W. 245, 27 N. W.
605 ) ; or which informs the jury that a rail-

road company has a right to fence all places
except highway crossings, thus failing to ex-

cept station grounds, where defendant claims
that the injury occurred at a crossing and.
there is no claim or evidence that it occurred,

at or near a station (Keyser v. Kansas City,
etc., R. Co., 56 Iowa 440, 9 N. W. 338).

57. Fires generally see Fiees, 19 Cyc. 977.,

Fires by street railroads see Street Hail-
boads.
Danger from fire from ox>eration of railroad

as element of compensation for property
taken or injured see Eminent Domain, 15
Cyc. 752.

58. Rajnowski v. Detroit, etc., R. Co., 74
Mich. 20, 41 N. W. 847, 78 Mich. 681, 44
N. W. 335 (loss of life) ; McTavish v. Great
Northern R. Co., 8 N. D. 333, 79 N. W. 443;
Scale V. Gulf, etc., R. Co., 65 Tex. 274, 57
Am. Rep. 602; Gulf, etc., R. Co. v. Johnson,
(Tex. Civ. App. 1899) 51 S. W. 531.
Personal injuries that directly resulted to

plaintiflF and his family from suffocation, and
from cold in being compelled to leave the
burning building at night, thinly clad, may
be recovered, but not injuries resulting from
sleeping on a roof. Serafina v. Galveston,
etc., R. Co., (Tex. Civ. App. 1897) 42 S. W.
142.

59. California.— Clark r. San Francisco,
etc., R. Co., 142 Cal. 614, 76 Pac. 507.

Delaicare.— Jefferis v. Philadelphia, etc., R.
Co., 3 Houat. 447.

Florida.— Gracy v. Atlantic Coast Line R.
Co., 53 Fla. 350, 42 So. 903.

Georgia.— Southern R. Co. v. Thompson,
129 Ga. 367, 58 S. E. 1044.

Illinois.— Bass v. Chicago, etc., R. Co., 28
111. 9, 81 Am. Dec. 254.

Mississippi.— Mississippi Home Ins. Co. v.

Louisville, etc., R. Co., 70 Miss. 119, 12 So.

156.

* By Henry H. Styles.

[X, I, 1, a]
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be liable.^" In determining the degree of precaution required in such cases,

due regard must be had to the character of the season,"' or weather, as where

'Nebraska.—Burlington, etc., R. Co. v. West-
over, 4 Nebr. 268.

Pennsylvania.— Lackawanna, etc., R. Co. t;.

Doak, 52 Pa. St. 379, 91 Am. Dec. 166;
Huyett c. Philadelphia, etc., R. Co., 23 Pa.
St. 373.

South Dakota.— Cronk v. Chicago, etc., R.
Co., 3 S. D. 93, 52 N. W. 420.

Texas.— Martin v. Texas, etc., R. Co., 87
Tex. 117, 26 S. W. 1052; Gulf, etc., R. Co. v.

Reagan, (Civ. App. 1895) 32 S. W. 846;
Fischer v. Bonner, (Civ. App. 1893) 22 S. W.
755.

United States.— Grand Trunk R. Co. v.

Richardson, 91 U. S. 454, 23 L. ed. 356.
England.— Smith v. London, etc., R. Co.,

L. R. 6 C. P. 14, 40 L. J. C. P. 21, 23 L. T.
Rep. N. S. 678, 19 Wkly. Rep. 230. '

Canada.— Canada Southern R. Co. v.

Phelps, 14 Can. Sup. Ct. 132. The statutes
of 6 Anne, c. 3, subs. 6, 7, and 14 Geo. Ill,

c. 78, § 86, relieving persons from liability

for fires accidentally started by them, does
not relieve a railroad company from liability

for fires negligently begun. Canada South-
ern R. Co. V. Phelps, 14 Can. Sup. Ct. 132;
Holmes v. Midland R. Co., 35 U. C. Q. B. 253;
McCallum v. Grand Trunk R. Co., 31 U. C.

Q. B. 527 [affirming 30 U. C. Q. B. 122];
Jaffrey v. Toronto, etc., R. Co., 23 U. C. C. P.
553,

See 41 Cent. Dig. tit. "Railroads," § 1657.
Ordinary care is such as a person of ordi-

nary prudence vfould commonly exercise un-
der like circumstances ; and the degree of care
required in each case is proportional to the
amount of danger likely to result from a fail-

tire to exercise care. Martin v. Texas, etc., R.
Co., 87 Tex. 117. 26 S. W. 1052; St. Louis
Southwestern R. Co. ;'. Connally, ( Tex. Civ.

App. 1906) 93 S. W. 206. It is such care as

reasonably careful and prudent railway com-
panies generally exercise under circumstances
entirely similar to those surrounding the
particular case. Abrams r. Seattle, etc., R.
Co., 27 Wash. 507, 68 Pac. 78. It is not
neeessarv to use the utmost care. Sherrell v.

Louisville, etc., R. Co., (Ala. 1905) 44 So.

153.

A conveyance of land for railroad purposes,

or an assessment of its value in condemna-
tion proceedings, does not affect the liability

of a railroad company for injuries by fire

set out by its engines. Delaware, etc.. R.

Co. V. Salmon, 39 N. J. L. 299, 23 Am. Rep.

214.
A fire caused by the negligent act of a fiire-

man or other agent or servant, within the

scope of his employment, makes the railroad

company liable for the resulting damages.
Spaulding v. Chicago, etc., R. Co., 33 Wis.

582.
The heating of freight cars, when necessary

for the safe transportation of freight, is part

of the operation of a railroad, and cannot

be delegated by it to others; and where
a railroad company intrusts the heating of a

freight car to a shipper, it is responsible for

[X, I, 1, a]

damages to adjacent property from fire caused
by the shipper's negligence. Rolfe v. Boston,
etc., R. Co., 69 N. H. 476, 45 Atl. 251.
A statute requiring a railroad company to

place on its locomotives certain contrivances
to guard against the emission of sparks ex-

cept during certain months does not exempt
such railroad company from the exercise of

reasonable care in the operation of its road.
Toledo, etc., R. Co. v. Wickenden, 11 Ohio
Cir. Ct. 378, 5 Ohio Cir. Dec. 171.

A direction by the adjoining owner to sec-

tionmen not to burn grass on his land, but
which does not direct them not to remove the
grass in some other way, does not relieve

the company from liability for setting fire

thereto by its engines. Great Northern R. Co.

V. Coats, 115 Fed. 452, 53 C. C. A. 382.

60. Connecticut.—Burroughs r. Housatonie
R. Co., 15 Conn. 124, 38 Am. Dec. 64.

Iowa.— Libby f. Chicago, etc., R. Co., 52
Iowa 92, 2 N. W. 982 ; Small v. Chicago, etc.,

R. Co., 50 Iowa 338.

New Jersey.— Morris, etc., R. Co. v. State,

36 N. J. L. 553.

New York.— Fero r. Buffalo, etc., R. Co., 22
N. Y. 209, 78 Am. Dec. 178.

South Carolina.— Brown v. Atlanta, etc.,

Air Line R. Co., 19 S. C. 39.

Texas.— St. Louis Southwestern R. Co. r.

Knight, (Civ. App. 1897) 41 S. W. 416, hold-

ing that where fire originates outside the

right of way, and there is no negligence as
to appliances to prevent the escape of fire,

or in the manner of their use the railroad
company is not liable.

England.— Canadian Pac. R. Co. f. Rov,
[1902] A. C. 220, 71 L. J. P. C. 51, 86 L. t.

Rep. N. S. 127, 18 T. L. E. 200, 50 Wkly.
Rep. 415 [affirming 12 Quebec K. B. 543,

which reversed 9 Quebec Q. B. 551].

See 41 Cent. Dig. tit. "Railroads," § 1657.

A railroad company is not an insurer

against loss or damage that may occur by
reason of fire escaping from its engines with-

out negligence on its part. Creighton r.

Chicago, etc., R. Co., 63 Nebr. 456, 94 N. W.
527.

If sparks go beyond defendant's right ot

way and ignite such matter over which de-

fendant has no control, defendant will not
be chargeable with negligence, nor will it

be so chargeable if the fire originated out-

side the right of way from some other cause,

communicating itself to the right of way and
then to plaintiff's premises. Moore v. Wil-
mington, etc., R. Co., 124 N. C. 338, 32 S. E.

710.

A contiguous owner assumes the risk of

accidental loss through fires not occasioned
through negligence or wilfulness on the part
of the railroad company. Wabash R. Co. v.

Miller, 18 Ind. App. 549, 48 N. E. 663.

61. Pittsburgh, etc., R. Co. r. Noel, 77 Ind.

110 (holding that if the season is unusvially
dry the railroad company is bound to take
extra precautions against fire) ; Louisville,

etc., E. Co. V. Fort, 112 Tenn. 432, 80 S. W.
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winds are blowing,'^ and to the place at which the engine or train is being

operated.
°^

b. Statutory Liability °*— (i) In General. In many jurisdictions there are

statutes expressly imposing a liability upon a railroad company for damages caused

by the setting out or spread of fire originating on its right of way, or from the

operation of its locomotives."^ Under some of these statutes this hability is

imposed upon the railroad company regardless of the question of negUgence,""

429 (holding that where the running of
trains is attended with unusual danger from
aparks, such as result from a drought and
wind, the law requires of a railroad company
ordinary care commensurate with the risk
or hazard). Compare Tribette v. Illinois

Cent. R. Co., 71 Miss. 212, 13 So. 899, holding
that the fact that the season is unusually
dry does not make it incumbent on the rail-

road company to procure and use tarpaulins
or to keep on hand appliances for the extin-
guishment of flre.

63. Jacksonville, etc., E. Co. v. Peninsular
Land, etc., Co., 27 Pla. 1, 157, 9 So. 661, 17
L. E. A. 33, 65 ; Fero v. Buffalo, etc., R. Co.,

22 N. Y. 209, 78 Am. Dec. 178.

The spread of fire by winds which are usual
at the season and place must be reasonably
provided against by the railroad company.
Palmer v. Missouri Pac. R. Co., 76 Mo. 217.

63. Jacksonville, etc., E. Co. v. Peninsular
Land, etc., Co., 27 Fla. 1, 157, 9 So. 661, 17

L. E. A. 33, 65 ; Fero v. Buffalo, etc., R. Co.,

22 N. Y. 209, 78 Am. Dec. 178, holding that
more care must be used in a city or village

than is necessary in the country.
64. Constitutional guaranty against depri-

vation of property as applied to statutes

creating liability for fire set by locomotives

see CoNSTlTtTTiONAL LAW, 8 Cyc. 1099.

65. Kansas.—St. Louis, etc., E. Co. v. Mad-
den, 77 Kan. 80, 93 Pac. 586, construing Gen.
St. (1901) § 5923.

Maine.— Boston Excelsior Co. v. Bangor,

etc., E. Co., 93 Me. 52, 44 Atl. 138, 47 L. E. A.

82; Stearns v. Atlantic, etc., E. Co., 46 Me.

05, holding that such a statute (St. (1842)

c. 9, § 5), impliedly imposes upon the rail-

Toad company such a degree of care as will

prevent the communication of flres from its

locomotives.
Mississippi.— Mobile, etc., R. Co. v. Gray,

62 Miss. 383, holding that such statute

(Code (1880), § 1054) is but declaratory of

a principle of the common law.

Missouri.— Lumbermen's Mut. Ins. Co. v.

Kansas City, etc., R. Co., 149 Mo. 165, 50

S. W. 281.

0;ito.— Baltimore, etc., R. Co. v. Kreager,

61 Ohio St. 312, 56 N. E. 203; Lake Erie,

etc., R. Co. V. Falk, 16 Ohio Cir. Ct. 125, 8

Ohio Cir. Deo. 765.

Rhode Island.— Qorham Mfg. Co. v. New
York, etc., R. Co., 27 E. I. 35, 60 Atl. 638.

South Carolina.— Brown v. Carolina Mid-

land E. Co., 67 S. C. 481, 46 S. E. 283, 100

Am. St. Rep. 756.
See 41 Cent. Dig. tit. " Eailroads," S 1658.

The words "right of way," as used in

South Carolina Code Laws (1902), § 2135, ren-

dering a railroad company liable for fire com-

municated by its locomotives or originating on
its right of way, do not refer to the title of

the company, but are used to designate the lo-

cality from which a fire must originate to

render the company liable. Brown v. Caro-
lina Midland E. Co., 67 S. C. 481, 46 S. E.
283, 100 Am. St. Eep. 756. Where a build-

ing on the right of way is set on fire and
the fire is communicated to an adjoining
building, the fire originates on defendant's

right of way within the meaning of such a
statute. Martz v. Cincinnati, etc., E. Co.,

12 Ohio Cir. Ct. 144, 5 Ohio Cir. Deo. 451.
" Property-owners " within a statute pro-

viding that a railroad company shall be lia-

ble to pay property-owners for all damages
by fire from its engines include not only
those whose lands are traversed by the road-

bed, but also those whose lands are suffi-

ciently near thereto to be damaged by such
fire. MacDonald v. New York, etc., E. Co.,

23 E. I. 558, 51 Atl. 578.

A sub-boss of a railroad bridge, and trestle

crew while using a boarding car as a place

to sleep during the night, when he is not
on duty, is neither an agent or employee of

a railroad company, and hence the company
is not liable for damages caused by a fire

started by his negligence, under S. C. Civ.

Code (1902), § 2135, which provides that
every railroad corporation shall be respon-

sible in damages to any person or corpora-

tion whose building or other property shall

be injured by fire . . . originating within the
limits of the railroad's right of way in con-

sequence of the act of any of its authorized
agents or employees. Southern E. Co. v.

Power Fuel Co., 152 Fed. 917, 82 C. C. A. 65,

12 L. E. A. N. S. 472.

66. Colorado.— Denver, etc., E. Co. v. De-
Graff, 2 Colo. App. 42, 29 Pac. 664.

Connecticut.— Martin v. New York, etc.,

E. Co., 62 Conn. 331, 25 Atl. 239.

Missouri.— Wabash E. Co. v. Ordelheide,

172 Mo. 436, 72 S. W. 684; Campbell v.

Missouri Pac. E. Co., 121 Mo. 340, 25 S. W.
936, 42 Am. St. Rep. 530, 25 L. R. A. 175;

Mathews v. St. Louis, etc., R. Co., 121 Mo.
298, 24 S. W. 591, 25 L. R. A. 16i;

Ohio.—^Baltimore, etc., E. Co. v, Kreager,

61 Ohio St. 312, 56 N. B. 203; Martz v. Cin-

cinnati, etc., R. Co., 12 Ohio Cir. Ct. 144,

5 Ohio Cir. Dec. 451.

Rhode Island.— MacDonald v. New York,

etc., R. Co., 23 R. I. 558, 51 Atl. 578.

South Carolina.— Hunter v. Columbia, etc.,

R. Co., 41 S. C. 86, 19 S. B. 197; Thompson
V. Richmond, etc., E. Co., 24 S. 0. 366.

Canada.— Grant v. Canadian Pac. R. Co.,

36 N. Brunsw. 528.

See 41 Cent. Dig. tit. "Eailroads," § 1658.

[X, I, 1, b. (r)]
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if there is no contributory negligence on the part of the party injured."' Under
other statutes, however, it is held that they do not eliminate negligence as an
essential element of the company's liabihty,"* but that they make the fact of
injury so accruing 'prima facie evidence of negligence and lay upon the company
the burden of disproving it,^' and hence do not apply where there is no want of
care or skill in the construction or operation of the road or locomotive.'"

(ii) Property Injured or Destroyed. Property for the loss of or injury
to which a railroad company is liable under the above statutes includes personal
as well as real property," except personal property in the railroad company's
possession under a contract of carriage," or deposited temporarily near its track
and liable to be moved at any time.'^

(hi) Statutes Giving Ratdroad Company Insurable Interest.
Under some statutes imposing a liabihty upon a railroad company for damages
caused to buildings or other property by fires communicated by its locomotives,'*

an additional provision is made, giving the nailroad company an insurable' interest

in the property along its route in close proximity to the railroad.'^ Under this

provision, in some states, it is held that the company's hability extends to all kinds

Under an Ohio statute (91 Ohio Xaws,
p. 187) J where the fire originates on defend-
ant's land it is absolutely liable for the loss

or damage, and the fact that it so originated
is prima facie evidence that it was caused by
operating the road; but where it originates

on adjacent land .defendant is liable only
when the fire was caused in whole or in part
by sparks from an engine on or passing over
the road, and the fact that the fire was so
caused is prima facie evidence of negligehce
on the part of defendant. Baltimore, etc., R.
Co. V. Kreager, «1 Ohio St. '312, 56 N. E.
203.

67. Martin v. New York, .etc., E. Co., 62
Conn. 331, 25 Atl. 239. And .see infra, X,
I, 4, b.

68. Continental Trust Co. v. Toledo, etc.,

E. Co., SO Fed. 637, construing the Ohio act
of April 26, 1894.
69. Small V. Chicago, etc., E. Co., 50 Iowa

338; Baltimore, etc., E. Co. v. Dorsey, 37

Md. 19; Baltimore, etc., E. Co. v. Woodruff,
4 Md. 242, 59 Am. Dec. 72; Mahoney v. St.

Paul, etc., E. Co., 35 Minn. 361, 29 N. W. 6.

And see infra, X, T, 6, d, (I), (b), (1), (a).

70. Missouri, etc., E. Co. v. DaTidson, 14
Kan. 349.

71. Martin v. New York, etc., E. Co., 62
Conn. 331, .25 Atl. 239; Grissell v. Housa-
tonic E. Co., 54 Conn. 447, 9 Atl. 137, 1 Am.
St. Rep. 138 (fences, growing trees, -and

herbage) ; Pratt v. Atlantic, etc., E. Co., 42
Me. 579; Haseltine i". Concord R. Co., 64
N. H. .545, 15 Atl. 143 (wood, coal, etc., on
adjoining land used by a dealer as his stock

in trade); Dent v. South-Bound R. Co., 61

S. C. 329, 39 S. E. 527. land.

A Rhode Island statute, Act June 25, 1836,

amending the charter of the New York, etc.,

R. Co., and providing in section 2 that the

company shall he liable to property-owners

for the' burning of " houses, wood, hay, or

any other subs-tance whatever," caused by
fires from its engines, is held broad enough
to cover all kinds of property so burned.

Spink V. New York, etc., E. Co., 24 E. I. 560,

54 Atl. 47.

[X, I, 1, b, (I)]

73. Bassett v. Connecticut Eiver E. Co.
145 Mass. 129, 13 N. E. 370, 1 Am. St. Rep.
44'3; Blackmor* v. Missouri Pac. R. Co., 162
Mo. 455, 62 S. W. 993, baggage in depot.

73. Lowney v. New Brunswick E. Co., 78
Me. 479, 7 Ati. 381; Pratt v. Atlantic, etc.,

E. Co., 42 Me. 579.

74. See supra, X, I, 1, b, (l).

75. Boston Excelsior Co. v. Bangor, etc.,

E. Co., 93 Me. 52, 44 Atl. 138, 47 L. E. A.
82; Martin v. Grand Trunk E. Co., 87 Me.
411, 32 Atl. 976; Chapman v. Atlantic, etc.,

R. Co., 37 Me. 92; Wall v. Piatt, 169 Mass.
398, 4S N. E. 270 (holding that the com-
pany's liability under such statute (Pub. St.

c. 112, § .214) is that of an insurer, being
indemnity far the loss actually sustained)

;

Lumberman's Mut. Ins. Co. v. Kansas City,

etc, R. Co., U9 Mo. 165, 50 S. W. 281;
St. Louis, etc., E. Co. v. JIathews, 165 U. S.

1, 17 S. Ct. 243, 41 L. ed. 611 (holding that

such a statute is not unconstitutional)
;

Grand Trunk E. Co. v. Eichardson, 91 U. S.

454, 24 L. ed. -356.

^'Along its route," as used in such a stat-

ute, means by the side of, alongside, along
the line of, lengthwise of, or near to the

chartered limits of the roadway as surveyed
and located, and not within, upon, over, or

across tlie route. Grand Trmik R. Co. v.

Richardson, 91 V. S. 454, 23 L. ed. 356.

It applies to buildings near and adjacent to

the railroad, so as to be exposed to the dan-

ger of fire from the engines (Martin v. Grand
Trunk R. Co., 87 Me. 411, 32 Atl. 976; Pratt
t'. Atlantic, etc., R. Co., 42 Me. 579), such
as a building separated by a street (Pratt

V. Atlantic, etc., E. Co., supra) ; .and to

growing timber three hundred feet from the

track (Pratt (/..Atlantic, etc., E. Co., supra);

and to property not immediately adjoining

the right of way (Lumberman's Mut. Ins.

Co. V. Kansas City, etc., R. Co., 149 Mo.
165, 50 S. W. 281).
Xionstruction.— Such statutes being re-

medial in their nature should be liberally

construed. Wall i;. Piatt, 169 Mass. 39,8, 48

N. E. -270.
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of property and is not limited to such property as is usually regarded as insur-

able.'" In other states, however, it is held that the company's liabiUty under such
provision is limited to property permanently located upon or near the railroad,

and which is insurable.''

e. Setting Fire on Right of Way. A railroad company is not liable for dam-
ages resulting from a spread of fire from its property to adjacent property where
it sets out such fire on its own premises for a lawful purpose, as for cleaning the

right of way from weeds, grass, etc., if it uses reasonable care and prudence in

setting it out and in preventing its escape.'^ But it is otherwise where the setting

out of the fire is a positive wrong either in itself or by reason of the surrounding

circumstances,'^ or where its agents or employees do not use proper care and
diligence in setting it out or preventing its spreading.*"

d. Prevention of Spread of Pire. The failure to use reasonable care to pre-

vent the spread of fire which has started on a raUroad company's property or on
adjacent property by its engines or trains, although started without any negli-

gence on its part, as a general rule renders the company liable for resulting dam-

76. Grissell v. Housatonic R. Co., 54 Con-n.

.

447, 'fl Atl. 137, 1 Am. St. nep. 138; Boss
V. Boston, etc., E. Co., 6 Alien (Mass.) 87;
Trask v. Hartford, etc., R. Co., 16 Gray
(Mass.) 71 (machinery, tools, patterns, and
lumber in a building near its road, or a
fence by the side of the track) ; Canipbell
r. Missouri Patiific E. Co., 121 Mo. 340, 25
S. W. 930, 42 Am. St. Rep. 530, 25 L. E. A.
175 (shrubs, trees, and flowers) ; Mathews
V. St. Louis, etc., E. Co., 121 Mo. 298, 24
S. W. 591, 25 L. R. A. 161 ; Dean v. Charles-
ton, etc., R. Co., 55 S. C. 504, 33 S. E.
579.

77. Pierce v. Bangor, etc., R. Co., 94 Me.
171, 47 Atl. 144; i'hatcher v. Maine Cent.
R. Co., 85 Me. 5fl2, 27 Atl. 519; Pratt v.

Atlantic, etc., R. Co., 42 Me. 57-9 (holding
that the statute is sufficiently comprehensive
to embrace growing trees) ; Chapman v. At-
lantic, etc., E. Co., 37 Me. 92.

As to property net insurable or having a
permanent location the railroad company is

still liable upon common-la-w principles.

Chapman f. Atlantic, etc, R. Co., 37 Me.
92

7S. Pittsburgh, etc., E. Co. v. Culver, 60
Ind. 469; Atchison, etc., R. Co. f. Dennis,

38 Kan. 424, 13 Pac. 153 (holding that Comp.
Laws (1885), c. 118, § 2, does not authorize

recovery in such a case ) ; Cole v. Lake Shore,

etc., R. Co., 105 Mich. 549, 63 N. W. 647

(holding that the company's liability is de-

pendent upon whether the fire was set under

circumstances customary with prudent men).
That combustibles are negligently allowed

to accumulate on the right of way does not

make the railroad company liable for dam-
ages caused by a fire started thereon, if such

fire is set out and watched in a prudent

and careful manner, and the question of neg-

ligence in setting out the fire is the only

point in issue. Gulf, etc., R. Co. v. Cusen-

berry, 86 Tex. 525, 26 S. W. 43 [reversing

5 Tex. Civ. App. 114, 23 S. W. 851].

A statute (Sandels fe H. Dig. Ark. § 7362)

providing that any person who shall set on

fire any grass or other combustible material

within -Ms inclosure shall make satisfaction

in damages to any other person injured has

[84]

no application to injury caused by a fire

set on a railroad right of way. Clark v.

Kansas City, etc., E. Co., 129 Fed. 341, 64
C. C. A. 19.

79. Louisville, etc., E. Co. v. Nitsche, 126
Ind. 229, 26 N. E. 51, 22 Am. St. Eep. 582,
9 L. R. A. 750 (holding that the act of the
railroad company in starting a fire on a bed
of peat upon which its track is laid in a
season of great drought is a positive wrong
which renders it liable for injury to ad-
jacent property) ; Grant v. Omaha, etc., P.

Co., 94 Mo. App. 312, 68 S. W. 91 (holding
that it is negligence to light a fire on the

right of way running through plaintiff's

land, at a time when it is very dry and
there is a high wind blowing ) . See also

Eabberman v. Callavcay, 63 111. App. 154.

Setting out fire on a windy day on a ri^t
of way covered with dry grass, and adjoin-

ing plaintiff's premises, on which there w,i^

also dry grass, supports a finding of negli-

gence. Mobile, etc., E. Co. t'. Btinson, 74
Miss. 453, 21 So. 14, 522.

80. Tien v. Louisville, etc., R. Co., 15 Ind.

App. 304, 44 N. E. 45; Missouri, etc., R.

Co. r. Fithian, 73 Kan. 784, 85 Pac. 594;
Missouri Pac. R. Co. v. Cady, 44 Kan. 633,

24 Pac. 1088 (holding that the injury thus
inflicted is within Laws (1885), c. 155);
Gould V. Northern Pac. R. Co., 50 Minn. 516,

52 N. W. 924; Brister v. Illinois Cent. E.
Co., 84 Miss. 33, 36 So. 142 (holding that
it is incumbent on the company to guard
the fire as long as it exists). See also

Grant v. Canadian Pac. E. Co., 36 N. Brunsw.
528.

A statute making it a misdemeanor to set

fire to woods and prairie (Nebr. Cr. Code,

§ 62) does not apply to fire negligently or

carelessly set to material on a railroad

right of way, which spread and destroyed

plaintiff's pi-operty. Kansas City, etc., R.

Co. v. Rogers, 48 Nebr. 653, 67 N. W. 602.

Negligence of independent contractor.—The
burning of a fire guard along a railroad right

of way being from its nature dangerous, the

railroad company is bound to see that meas-
ures are taken to prevent injury, and cannot

avoid the obligation by letting the work to

[X, I, 1, d]
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ages to adjaoent property," although it has been held otherwise where there is
no negligence on the part of the railroad company in starting the fire.*^ If
the company was negligent in permitting the fire to start, it is liable for resulting
damages whether it or its employees did or did not exercise ordinary care to pre-
vent the fire from spreading. ^^ Such neghgence of an employee, it has been held,
€xists only where the employee is not at the time engaged in some other duty
owing from the company to the public.'*

e. Contracts For Exemption From LiabUlty. A railroad company cannot
contract for exemption, wholly or partially, from HabiUty for damages caused
by fire, in derogation of its duty to the pubhc as common carrier; ^ but it is not
contrary to public poHcy to provide for such exemption as a consideration for
permitting another to place or erect and use property on its premises where such
agreement does not embrace property for the injury or destruction of which the
company is hable as common carrier.'' This exemption, however, does not

an independent contractor. St. Louis, etc.,

E. Co. V. Madden, 77 Kan. 80, 93 Pac. 580.
81. Arkansas.— St. Louis Southwestern R.

Co. V. Ford, 65 Ark. 96, 45 S. W. 55; St.

Louis, etc., E. Co. v. Hecht, 38 Ark. 357.
California.— Clark v. San Francisco, etc.,

E. Co., 142 Cal. 614, 76 Pac. 507.
Indiana.— Chicago, etc., E. Co. v. Burden,

14 Ind. App. 512, 43 N. E. 155.
New York.— Bevier i\ Delaware, etc..

Canal Co., 13 Hun 254 (holding, however,
that the railroad company is not bound to
use extraordinary means to extinguish or
prevent the spread of the fire) ; Eighme v.

Eome, etc., E. Co., 10 N. Y. Suppl. 600.
Texas.— Missouri Pac. E. Co. v. Platzer,

73 Tex. 117, 11 S. W. 160, 15 Am. St. Rep.
771, 3 L. R. A. 639; International, etc., R.
Co. V. Mclver, (Civ. App. 1897) 40 S. W. 438.

Wyoming.— Union Pac. R. Co. v. Gilland,
4 Wyo. 395, 34 Pac. 953.

Canada.— Ball v. Grand Trunk E. Co., 16
TJ. C C P 252

See 41 Cent. Dig. tit. " Eailroads," § 1661.
A watchman need not be stationed to pro-

tect adjoining property and extinguish any
fire that may be kindled by unavoidable ac-

eident. Indianapolis, etc., R. Co. v. Para-
more, 31 Ind. 143; Chicago, etc., R. Co. v.

Burden, 14 Ind. App. 512, 43 N. E. 155;
Brown v. Atlanta, etc.. Air Line R. Co., 19
S. C. 39.

SufEciency of fire-guard.— ^^Tiether a fire-

guard along a right of way in most places

fixed by congress at four hundred feet is

sufficient to prevent the escape of fire from
locomotives cannot, as a matter of law, be
determined from the fact that the local

statutes fix one hundred feet as the maxi-
mum width of a railroad right of way. Buck
i: Union Pac. R. Co., 59 Kan. 328, 52 Pac.
866.

Subject to public duty.—The duty of train-

men to leave the train to extinguish a fire

started on contiguous property by sparks
from a locomotive is subject to the greater

duty to the public to operate the company's
trains with reasonable speed and on schedule
time. Pittsburgh, etc., E. Co. v. Brough,
168 Ind. 378, 81 N. E. 57, 12 L. E. A. N. S.

401.

82. Atlantic Coast Line E. Co. f. Benedict
Tineariiile Co., 52 Fla. 165, 42 So. 529 (hold-
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ing that, to constitute actionable negligence
in allowing a burning by fire communicated
from a locomotive, there' must be negligence
in the communication or other circumstances
that would cast a duty on the railroad com-
pany to put out the fire) ; Baltimore, etc., E.
Co. V. Shipley, 39 Md. 251; Kenney v. Hanni-
bal, etc., E. Co., 70 Mo. 252 ^overruling Ken-
ney V. Hannibal, etc., E. Co., 63 Mo. 99].

83. Pittsburgh, etc., E. Co. f. Wise, 36
Ind. App. 59, 74 N. E. 1107; Pittsburgh, etc.,

E. Co. V. Iddings, 28 Ind. App. 504, 62 N. E.
112 (holding that negligence in suffering
the escape of fire from the right of way may
be established by proof of the setting fire

by sparks to dry grass and rubbish which
had accumulated on the right of way, so

that by the natural progress of the fire it

spread beyond the right of way, without
any proof of the escape of the fire from
the right of way) ; Chicago, etc., E. Co. r.

Luddington, 10 Ind. App. 636, 38 N. E. 342

;

Missouri Pae. R. Co. v. Platzer, 73 Tex. 117,

11 S. W. 160, 15 Am. St. Rep. 771, 3 L. R. A.

639; Austin v. Chicago, etc., R. Co., 93 \Yis.

496, 67 N. W. 1129.

84. Missouri Pac. R. Co. p. Donaldson, 73

Tex. 124, 11 S. W. 163; Galveston, etc., E.

Co. V. Chittim, 31 Tex. Civ. App. 40, 71 S. W.
294, holding that it is not negligence for a
train crew to fail to leave the train to ex-

tinguish the fire.

Failure to stop train.—A failure to stop a
gravel train the engine of which started a

fire along the company's right of way, which
was known to the railroad company's serv-

ants in charge of the train, and to leave

men to extinguish the flames, is negligence

which renders the company liable (Eolke v.

Chicago, etc., E. Co., 26 Wis. 537), although
it may be otherwise in case of the failure to
stop a passenger train under such circum-

stances (Eolke V. Chicago, etc., E. Co.,

supra )

.

85. See Griswold v. Illinois Cent. E. Co.,

90 Iowa 265, 57 N. W. 843, 24 L. R. A. 647,

(1892) 53 N. W. 295.

Contract limiting common-law liability as

carrier in case of loss by fire see Cabriebs,

6 Cyc. 386.

86. California.— King v. Southern Pac.

Co., 109 Cal. 96, 41 Pac. 786, 29 L. R. A.

755; Stephens i: Southern Pac. Co., 109 Cal.
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extend to property of the same owner not included in the contract," nor does
it apply as between the railroad company and third persons, using the property,
who are not in privity with the contracting parties. '« It has also been held that
the right to exemption may be presumed from the nature of the contract by which
a railroad company purchases property for its right of way from another.^"

86, 41 Pac. 783, 50 Am. St. Rep. 17, 29
L. E,. A. 751.

Georgia.— Blitch v. Georgia Cent. R. Co.,
122 Ga. 711, 50 S. E. 945, holding that the
company is exempt under such a contract
where it is not alleged or proved that the
fire was caused by the gross negligence of
the company.

Iowa.— Griswold v. Illinois Cent. R. Co.,
90 Iowa 265, 57 N. W. 843, 24 L. R. A. 647.

Michigan.— Mann v. Pere Marquette R.
Co., 135 Mich. 210, 97 N. W. 721.
Minnesota.— Jamea Quirk Milling Co. v.

Minneapolis, etc., R. Co., 98 Minn. 22, 107
N. W. 742, 116 Am. St. Rep. 336.

Missouri.— Ordelheide v. Wabash R. Co.,
175 Mo. 337, 75 S. W. 149, 172 Mo. 436, 72
S. W. 684 [affirming SO Mo. App. 357];
Hahn v. Missouri, etc., R. Co., 80 Mo. App.
411, holding that such a contract is not in

violation of public policy.

Ohio.— Mansfield Mut. Ins. Co. v. Cleve-
land, etc., R. Co., 74 Ohio St. 30, 77 N. B.
269.

Rhode Island.— Richmond v. New York,
etc., R. Co., 26 R. I. 225, 58 Atl. 767, holding
that the exemption is not limited to fires

arising from sparks from an engine on a
spur track, built under the contract, but also

applies to fires caused by sparks from an
engine on the main line.

South Carolina.— See German-American
Ins. Co. V. Southern R. Co., 77 S. C. 467,

58 S. E. 337,' holding that where cotton is

deposited on the premises of a railroad com-
pany under an agreement that it remain on
the premises of the company without its con-

sent at the sole risk of the shipper until

tendered and accepted for shipment, the car-

rier is not liable for loss by fire from its

locomotive under Civ. Code (1902), § 2135.
Tennessee.— Cincinnati, etc., R. Co. v.

Saulsbury, 115 Tenn. 402, 90 S. W. 624.

Texas.—-Missouri, etc., R. Co. v. Carter,

95 Tex. 461, 08 S. W. 159 (contract to build
and maintain a. side-track for the convenience
of a sawmill owner, in consideration of the

latter releasing the company from all dam-
ages by fire) ; Wooldridge v. Ft. Worth, etc.,

R. Co., 38 Tex. Civ. App. 551, 86 S. W. 942
(holding that a railroad company leasing

part of its right of way for a coal house is

not acting in the capacity of common car-

rier, and may stipulate that it shall be
exempt from liability for loss by fire com-
municated by sparks or otherwise) ; Wood-
ward V. Ft. Worth, etc., R. Co., 35 Tex. Civ.

App. 14, 79 S. W. 896.
United States.— BsiTiiorA F. Ins. Co. v.

Chicago, etc., R. Co., 175 U. S. 91, 20 S. Ct.

33, 44 L. ed. 84 [affirming 70 Fed. 201, 17

C. C. A. 62, 30 L. R. A. 193, 62 Fed. 904] ;

Savannah P. & M. Ins. Co. v. Pelzer Mfg.
Co., 60 Fed. 39.

A statute (Tex. Rev. St. art. 320), pro-
viding that railroad companies and other
common carriers shall not limit their lia-

bility as it exists at common law does not
render such a contract invalid. Missouri,
etc., R. Co. V. Carter, 95 Tex. 461, 68 S. W.
159.

87. Kansas City, etc., R. Go. v. Blaker, 68
Kan. 244, 75 Pac. 71, 64 L. K. A. bx, hold-
ing that the fact that the railroad company
was exempt from liability lor the loss of
property on the right of way does not re-

lieve it from liability for the burning of
other property connected with it.

Loss to partnership property is, not exempt
under such a contract with one of the part-
ners as to individual property. Ordelheide
V. Wabash R. Co., 80 Mo. App. 607.
That the owners of goods burned in a

warehouse are stock-holders in the warehouse
company, it being a corporation, does
not relieve the railroad company from lia-

bility for the burning, although the ware-
house company by its lease from the rail-

road company waived all claims for damages
from destruction of the warehouse by acts
of the railroad company. Orient Ins. Co, r.

Northern Pac. R. Co., 31 Mont. 502, 78 Pao.
1036.

88. King V. Southern Pac. Co., 109 Cal. 98,
41 Pac. 786, 29 L. R. A. 755 (holding that
an employee of a lessee of certain property
of a railroad with a provision for exemption
from damages by fire who had stored goods
in the lessee's warehouse which was destroyed
by fire caused by the railroad company's
negligence, is entitled to recover therefor, al-

though he had knowledge of such provision
in the lease) ; Walker v. Missouri Pac. R.

Co., 68 Mo. App. 465; McAdams r. Missouri,
etc., R. Co., 19 Tex. Civ. App. 82, 45 S. W.
936 (even though such third persons had
knowledge of the contract) ; Texas, etc., R.
Co. V. Watson, 190 U. S. 287, 23 -S. Ct. 681,

47 L. ed. 1057 [affirming 112 Fed. 402, 50
C. C. A. 230.]

A subtenant of a lessee of the railroad

company is not subject to such a provision

in the lease. Wooldridge v. Ft. Worth, etc.,

R. Co., 38 Tex. Civ. App. 551, 86 S. W. 942.

An assignee of a lease is bound by such
a provision in the lease. Wooldridge v. Ft.

Worth, etc., R. Co., 38 Tex. Giv. App. 551,

86 S. W. 942.

Contract between owner and third person.

—A railroad company cannot take advantage
of a contract of exemption entered into be-

tween the person whose goods are injured

or destroyed and a third person whose ware-

house is on the company's property, and in

which the goods were at the time of injury.

Edwards v. Bonner, 12 Tex. Civ. App. 236,

33 S. W. 761.

89. Rood V. New York, etc., R. Co., 18
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f. Persons Entitled to Damages. Damages caused by a railway fire may as

a general rule be recovered by one who is the general or special owner of the prop-

erty injured."" Such damages may be recovered by one who has an absolute

title to the property ;
°^ and one who is in possession of the property injured under

a claim of right 'prima facie has sufficient ownership for this purpose as against

the railroad company/^ as where he is in possession xmder a lease; "^ and it has

been held that even one in possession as a trespasser may recover.^

2. Defects in and Management of Engines or Trains— a. Defects in Equip-

ment— (i) In General. As a general rule it is the duty of a railroad company
to use reasonable precautions to provide locomotives so constructed and equipped
as to avoid the mmecessary communication of fire to premises adjoining its road

;

otherwise it will be guilty of negligence and liable for resulting damages."^ In

Barb. (N. Y.) 80, holding that where a per-

son conveys a strip of land the value of

which does not exceed sixty dollars to a
railroad company for which he receives one
thousand sis hundred dollars, it is fair to
presume that he contemplated the risk of

fire from engines running on the road.
90. Alabama Great Southern E. Co. v.

dark, 136 Ala. 450, 34 So. 917 (equitable
owner) ; Adams f. St. Louis, etc., E. Co.,

138 Mo. 242, 28 S. W. 496, 29 S. W. 836;
Laird v. Connecticut, etc., R. Co., 62 N. H.
254, 13 Am. St. Rep. 564; Woodward v.

Northern Pac. R. Co., 16 N. D. 38, 111 X. W.
627 (holding that a nonsuit is properly
entered where the evidence shows that a
third person and not plaintiff was the owner
of the property injured by a fire set by
defendant company) ; jMathews v. Great
Northern R. Co., 7 N. D. 81, 72 N. W. 1085.
See Reed v. Chicago, etc., R. Co., 71 Wis.
399, 37 N. W. 225. Compare Murphy v.

Sioux City, etc., R. Co., 55 Iowa 473, 8 N. W.
320, 39 Am. Eeip. 175, where complainant
had neither ownership nor possession.

A licensee in the use of land belonging to

a railroad eompany has the same rights as

to property which he has piled on such land
and which is injured by fire from a loco-

motive as if he were owner of the land.

Boston Excelsior Co. v. Bangor, etc., R. Co.,

93 Me. 52, 44 Atl. 138, 47 L. R. A 82.

Where there are several owners of the prop-

erty injured, the interest of each must be

shown. Comer v. Newman, 95 6a. 434, 22

S. E. 634.

An owner of cars leased to a railroad com-
pany may maintain an action for their negli-

gent destruction by fire. Peoria, etc., R. Co.

V. U. S. Rolling Stock Co., 28 111. App.
79.

Separate actions for damages caused by a
railway fire cannot be maintained by both

the owner and an insurance eompany which
paid part of the loss. Post v. Buffalo, etc.,

E. Co., 2 Walk. (Pa.) 464.

That title to the property destroyed was
in the tenant of plaintiff cannot be contended

by defendant, where such tenant has testified

in the case and made no claim thereto.

Toledo, etc., E. Co. v. Farris, 117 111. App.
108.

91. Bean i\ Atlantic, etc., R. Co., 58 Me.

82, holding this to be true, although such

owner held the title as security for a debt
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under an agreement that upon payment of

the debt he should recon-vey.

92. Iowa.— Bullis c. Chicago, etc., E. Co.,

76 Iowa 680, 39 N. W. 245.

Massachusetts.— Blaisdell v. Connecticut
River R. Co., 145 Mass. 132, 13 N. E. 373.

Minnesota.— McClellan r. St. Paul, etc.,

R. Co., 58 Minn. 104, 59 N. W. 978; Garner
V. Chicago, etc., E. Co., 43 Minn. 375, 45

N. W. 713.

JVeio York.— Van Inwegen v. Port Jervis,

etc., E. Co., 41 N. Y. App. Div. 628, 58 N. Y.
Suppl. 405, holding that plaintiff sufficiently

establishes a legal title to the property in-

volved, where, in addition to a paper title,

he shows actual possession and acts of owner-
ship for a considerable length of time, under
a contract of purchase.
South Carolina.— Busby v. Florida Cent.,

etc., E. Co., 45 S. C. 312, 23 S. E. 50, ad-

verse possession for statutory period.

Texas.— International, etc., E. Co. v. Tim-
mermann, 61 Tex. 660.

Washington.— Spurloek v. Port Townsend
Southern R. Co., 13 Wash. 29, 42 Pac. 520.

'Wisconsin.— Moore v. Chicago, etc., R. Co.,

78 Wis. 120, 47 N. W. 273; McNarra v.

Chicago, etc., R. Co., 41 Wis. 69, holdinj;

that one in actual possession and occupancy
of the property may recover without proof

of a paper title, unless defendant shows an
outstanding adverse title to the property

iigher than a mere possessory one.

See 41 Cent. Dig. tit. "Eailroads,'' § 1666.

Compare Mathews v. Great Northern E.

iCc, 7 N. D. 81, 72 N. W. 1085.

93. Johnson «. Chicago, etc., E. Co., 77

Iowa 666, 42 N. W. 512; Anthony v. New
York, etc., E. Co., 162 Mass. 60, 37 N. E.

780; International, etc., E. Co. v. Searight,

8 Tex. Civ. App. 593, 28 S. W. 39, holding

this to be true even though the lease is a

verbal one.

94. Northern Pac. R. Co. v. Lewis, 51 Fed.

658, 2 C. C. A. 446.

One in possession contrary to the terms of

a lease held by a third party from defendani;

may recover for goods consumed by fire com-

municated to the buUding by the railroad

jcompany. England v. Wabash E. Co., 114

Mo. App. 546, 90 S. W. 111.

95. Georgia.— Southern E. Co. v. Ttomp-
Bon, 129 Ga. 367, 58 S. E. 1044.

Illinois.— Toledo, etc., R. Co. v. Larmour
67 111. 68.
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accordance with, this rule it is held under the various statutes imposing a liabiUty

upon railroads for damages by fire that a railroad company is neghgent unless it

uses reasonable care and diligence to procure and equip its locomotives with the

most effective modern practical apphances for preventing the escape of sparks

of fire,"" or with the best or mast approved appliances then known to it and in

general practical use," and which under the circumstances it is reasonable to

Indiana.— Indianapolis, etc., R. Co. v.

Paramore, 31 Ind. 143.

Nebraska.— Burlington, etc., R. Co. v.

Westover, 4 Nebr. 268.

Jfew Jersey.— King v. Morris, etc., R. Co.,

18 K J. Eq. 397.

New York.— Bedell v. Long Island R. Co.,

44 N. Y. 367,, 4 Am. Rep. 688 (holding that
where it is shown that a particular engine
cannot be used with safety without a screen,

it is negligence to remove such screen, al-

though it might not be customary to use it on
that class of engines) ; White v. New York
Cent, etc., R. Co., 90 N. Y. App. Div: 356,

85 N. Y. Suppl. 497 [affirmed in 181 N. Y.
577, 74 N. E. 1126) (holding that a railroad

company is not liable unless it has negli-

geantly used an engine not fitted with appli-

ances capable of preventing the escape of

sparks of an unusual siae or in unnecessary
quantities )

.

North Carolina.— Williams v. Atlantic

Coast Line R. Co., 140 N. C. 623, 53 S. E.
44'8.

Oregon.— Hawley v. Sumpter R. Co., 49
Oreg. 509, 90 Pac. 1106, 12 L. R. A. N. S.

526.

Teatas.—^Allibone v. Texas, etc., R. Co., 2
Tex. App. Civ. Cas. § 64.

Vermont.— Cleaveland v. Grand Trunk R.

Co., 42 Vt. 449.
Virginia.— Norfolk, etc., R. Co. v. Perrow,

101 Va. 345, 43 S. E. 614.

United States.— Missouri Pac. R. Co. v.

Texas, etc., R. Co., 41 Fed. 917, holding that

a locomotive that throws sparks to a height

of fifty feet and to a distance of one hundred
to one hundred and fifty fp«t is not equipped

wi-fch a proper spark arrester.

See 41 Cent. Dig. tit. "Railroads," § 1668.

96. Meyer v. Vicksburg, etc., R. Co., 41

La. Ann. 639, 6 So. 218, 17 Am. St. Rep.

408.

97. Arkansas.— St. Louis, etc., R. Co. v.

Thompson-Hailey Co., 79 Ark. 12, 94 S. W.
707; St. Louis, etc., R. Go. v. Dawson, 77

Ark. 434, 92 S. W. 27, holding that the com-

pany is not absolutely bound to use the

safest and best appliances to prevent the

escape of sparks.
Florida.— Jacksonville, etc., R. Co. v.

Peninsular Land, etc., Co., 27 Pla. 1, 157,

9 So. 861, 17 L. R. A. 33, 65.

Geor(7m.— Southern R. Co. v. Thompson,

129 Ga. 367, 58 S. E. 1044, best appliances

in general use consistent with the practical

operation of its engines.

/iimois.— Illinois Cent. R. Co. v. Bailey,

222 m. 480, 78 N. E. 833 [affirming 127 111.

App. 41]; Chicago, etc., R- Co. v. Goyette,

133 111. 21, 24 N. E. 549 [affwming 32 111.

App. 574]; Chicago, etc., R. Co. v. Pennell,

94 111. 4148; Toledo, etc., R. Co. v. Com, 71

111. 493; Chicago, etc., R. Co. v. Quaintance,
58 111. 389; Toledo, etc., R. Co. v. Pindar,
53 111. 447, 5 Am. Rep. 57 ; Illinois Cent. R.
Co. V. McClelland, 42 111. 355 ; St. Louis, etc.,

R. Co. V. Gilham, 39 Dl. 455; Bass v. Chi-

cago, etc., R. Co., 28 111. 9, 81 Am. Dec. 2o4;
Chicago, etc., R. Co. v. American Strawboarj
Co., 91 111. App. 635 [affirmed in 190 lU. 268,

60 N. E. 518] (holding this to be true, al-

though the device had not been adopted
many years, and as used on different rail-

roads it diilered as to some of its details) ;

Forest Glen Brick, etc., Co. v. Chicago, etc.,

R. Co., 33 111. App. 565; Chicago, etc., R.

Co., V. Hunt, 24 111. App. 644.

Indiana.— Toledo, etc., R. Co. v. Wand,
48 Ind. 476.

lonca.— Metzgar v. Chicago, etc., R. Co.,

78 Iowa 3«7, 41 N. W. 49, 14 Am. St Rep.

224; Jackson c. Chicago, etc., R. Co., 31

Iowa 176, 7 Am. Rep. 120.

Kansas.— St.' Louis, etc., R. Co. v. Hoover,
3 Kan. App. 577, 43 Pac. 854.

Kentucky.— Mills- v. Louisville, etc., R. Co.,

116 Ky. 309, 78 S. W. 29, 25 Ky. L. Rep.

488; Lonisville, etc., R. Co. v. Taylor, 92
Ky. 55, 17 S. W. 198, 13 Ky. L. Rep. 373,

most effectual known preventives of practical

use.

Maryland.— Baltimore, etc., R. Co. V.

Woodruff, 4 Md. 242, 59 Am. Dec. 72.

M ichigan.— Hagan v. Chicago, etc., R. Co.,

88 Mich. 615, 49 N. W. 509.

Mississippi.— Clisby v. Mobile, etc., R. Co.,

78 Miss. 937, 29 So. 913, holding that the

company is not required to provide the safest

and best known appliances, but may provide

those in common use, of approved pattern,

and in reasonably good repair.

Missouri.— Fitchi v. Pacific R. Co., 45 Mo.
322.

Xevada.— Watt v. Nevada Cent. R. Co., 23

Nev. 154, 44 Pac. 423, 46 Pac. 52, 726, 62

Am. St. Rep. 772; Longabaugh v. Virginia

City, etc., R. Co., 9 Nev. 271.

New Jersey.— Wiley v. West Jersey R. Co.,

44 N. J. L. 247.

Neio York.— Flinn v. New York Cent., etc.,

R. Co., 142 N. Y. 11, 36 N. E. 1048; Stein-

weg V. Erie R. Co., 43 N. Y. 123, 3 Am. Rep.

673; Bevier v. Delaware, etc., Canal Co., 13

Hun 254 ( " the known and recognized means
for preventing the escape of sparks from a
locomotive, and such as are best adapted to

that purpose"); Carley i\ New York, etc.,

R. Co., 1 N. Y. Suppl. 63 ; O'Neill v. New
York, etc., R. Co., 10 N. Y. St. 147.

North Carolina.— Bottoms v. Seaboard Air

Line R. Co., 136 N. C. 472, 49 S. E. 348, not

mth the "best approved" appliances, but

merely with such approved appliances as are

in general use.

Ohio.— Cleveland, etc., R. Co. v. Freden-
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require the company to adopt,"* or unless it adopts appliances which are in every-

respect as good as those generally used.'" This rule does not mean, however,

that the railroad company is bound to adopt any particular kind of appliance

for the prevention of fire and if the kind it has adopted has been approved and
in general use it is not guilty of negligence for failing to adopt appliances of a
different kind; ' nor does it mean that the company is bound to at once adopt

bur, 3 Ohio Cir. Ct. 23, 2 Ohio Cir. Dec.

15.

Oregon.—^Anderson v. Oregon R. Co., 45
Oreg. 211, 77 Pac. 119.

Pennsylvania.— Frankford, etc.. Turnpike
Co. V. Philadelphia, etc., E.. Co., 54 Pa. St.

343, 93 Am. Dee. 708.

South Carolina^— Brown v. Atlanta, etc..

Air Line R. Co., 19 S. C. 39.

South Dakota.— White v. Chicago, etc., R.
Co., 1 S. D. 326, 47 X. W. 146, 9 L. R. A.
824.

Texas.— Jlissouri Pae. R. Co. v. Bartlett,

81 Tex. 42, 16 S. W. 638; Eost v. Missouri
Pac. R. Co., 76 Tex. 168, 12 S. W. 1131;
Gulf, etc., E. Co. (,-. Benson, 69 Tex. 407, 5

S. W. 822, 5 Am. St. Rep. 74; St. Louis
Southwestern R. Co. v. Connally, (Civ. App.
1906) 93 S. W. 206; St. Louis Southwestern
R. Co. (. Gentry, (Civ. App. 1903) 74 S. W.
607; Paris, etc., R. Co. V. Nesbitt, 11 Tex.

Civ. App. 608, 33 S. W. 280; Gulf, etc., R.
Co. V. Reagan, (Civ. App. 1895) 32 S. W.
846; Dillingham v. Whitaker, (Civ. App.
1894) 25 S. W. 723. See Texas, etc., R. Co.

V. Levi, 59 Tex. 674.

Virginia.— Brighthope R. Co. c. Rogers,

76 Va. 443.

See 41 Cent. Dig. tit. "Railroads," § 1670.

The phrase "the best-known appliances"

is susceptible of different interpretations. It

may be talcen to mean the best appliances

known, or the best approved or acknowledged
appliances, or those appliances which are

best known. Hagan v. Chicago, etc., R. Co.,

86 ilich. 615, 49 N. W. 509.

When an invention has been tested and
has been approved as better than those it is

using, a railroad company is required to

adopt and use the better machinery. Toledo,

etc., R. Co. v. Corn, 71 111. 493.

If the appliance is one that is known or

shown to be the best available to prevent the

escape of fire from engines, it is the duty of

the railroad company to use it whether or not

other companies use the same appliances.

Metzgar v. Chicago, etc., R. Co., 76 Iowa

387, 41 N. W. 49, 14 Am. St. Rep. 224.

To be approved such appliances must not

only be constructed but must be so far used

as to be approved over others before a com-

pany can be required to adopt them. Toledo,

etc., R. Co. 1-. Corn, 71 111. 493.

Diligence required.— In this, as in the dis-

charge of its other duties, a railroad can only

be required to employ reasonable diligence

to provide itself with the best appliances

and cannot be held to unreasonable and ruin-

ous efforts to prevent injury. Toledo, etc.,

R. Co. V. Corn, 71 III. 493; Metzgar v. Chi-

cago, etc., R. Co., 76 Iowa 387, 41 N. W. 49,

14 Am. St. Rep. 224; Anderson v. Oregon R.

Co., 45 Oreg. 211, 77 Pac. 119; Missouri, etc.,
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R. Co. r. Carter, 95 Tex. 461, 68 S. W. 159;
Houston, etc., R. Co. v. Laforge, (Tex. Civ.

App. 1905) 84 S. W. 1072 (holding that a
charge imposing on defendant the absolute
burden of equipping its engines with the
latest and best approved appliances is er-

roneous, the company being chargeable only
with ordinary care in this regard) ; Missouri,

etc., R. Co. V. Jordon, (Tex. Civ. App. 1904)
82 S. \Y. 791; Missouri, etc., R. Co. v. Hop-
kins, (Tex. Civ. App. 1904) 80 S. W. 414;

St. Louis Southwestern R. Co. r. Crabb, (Tex.

Civ. App. 1904) 80 S. W. 408; St. Louis
Southwestern R. Co. i\ Gentry, (Tex. Civ.

App. 1903) 74 S. W. 607; St. Louis South-
western R. Co. V. Goodnight, 32 Tex. Civ.

App. 256, 74 S. W. 583; Lesser Cotton Co.

t). St. Louis, etc., R. Co., 114 Fed. 133, 52
C. C. A. 95 (holding also that the company
is not an insurer of their completeness or

perfection) ; Eddy v. Lafayette, 49 Fed. 807,

1 C. C. A. 441.

98. Spaulding v. Chicago, etc., R. Co., 30
Wis. 110, 11 Am. Rep. 550.

New appliances are not required to the

extent of materially impairing the reason-

able use of a locomotive. Longabaugh v. Vir-

ginia Citv, etc., R. Co., 9 Xev. 271.

99. Frace v. New York, etc., R. Co., 143

N. Y. 182, 38 N. E. 102 [reversing 68 Hun
325, 22 N. Y. Suppl. 958]; Cleveland, etc.,

R. Co. V. Fredenbur, 3 Ohio Cir. Ct. 23, 2
Oliio Cir. Dec. 15.

1. Vallaster v. Atlantic City R. Co., 72

X. J. L. 334, 62 Atl. 993; Menominee River

Sash, etc., Co. v. Milwaukee, etc., R. Co., 91

Wis. 447, 65 N. W. 176.

A railroad company is not an insurer

against fire, and an instruction therefore that

it ought " to employ such machinery and

other agencies for safety to property as

might be necessary to avoid accidental de-

struction, whether such machinery was in

common use on railroads or not," is errone-

ous. Toledo, etc., R. Co. v. Larmon, 67

111. 68.

That another railroad used a difierent kind

of spark arrester from that used by defend-

ant is not proof of defendant's negligence.

Cleveland, etc., R. Co. v. McKelvey, 12 Ohio

Cir. Ct. 426, 5 Ohio Cir. Dec. 561.

The mere fact that the spark arrester used

on a certain locomotive was not as good as

that used on some of its other locomotives

is not sufficient to show negligence on the

part of tlie company where both have been

in common use and approved by experience,

and the company, after the exercise of due

care and skill, has adopted both, convinced

that they are equally good, and uncertain

which is the better. Vallaster v. Atlantic

Citv R. Co., 72 N. J. L. 334, 62 Atl. 993.
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every new or possible appliance,^ or test every new device/ or adopt appliances

whicli are mere experiments; * but it is entitled to a reasonable time for trial and
experiment and to make the necessary changes.^ In determining negligence in

this respect, regard must also be had to the time and place, as certain apphances
might be used in certaia seasons and locahties whose use at other times and
places would be negligence.* But the mere fact that defendant's engine was not
equipped with a spark arrester, although negUgence, does not make it liable for

a fire without proof that it set the fire.'

(ii) Effect of Adoption of Appliances or Precautions. If a rail-

road company exercises reasonable diUgence in obtaining and putting such apph-
ances into practical use,* or if it adopts and uses such appliances and they are

in good condition and repair and the locomotive is operated with a due degree

of care as regards the escape of fire, it is not hable for injuries to property caused

by the communication of fire escaping from its locomotives unless it is shown
to have been otherwise guilty of neghgence by reason of which the fire escaped,^ as

2. Albany, etc., R. Co. v. Wheeler, 3 Ga.
App. 414, 59 S. E. 1116 (holding that or-

dinary care does not require that a railroad

company shall have its locomotive equipped
with a spark arrester " of the latest approved
pattern in general use " ) ; Toledo, etc., E.
Co. V. Corn, 71 111. 493; Chicago, etc., R. Co.

v. American Strawboard Co., 91 111. App. 635
[affirmed, in 190 111. 268, 60 N. E. 518]

;

Farrington v. Rutland R. Co., 72 Vt. 24, 47
Atl. 171.

Test.— Such appliances as in the progress

of science and improvement have been shown
by experience to be the best, and which are

generally known, are the only ones a railroad

company is bound to adopt and use. Hagan
V. Chicago, etc., R. Co., 86 Mich. 615, 49

N. W. 509. A railroad company is not re-

quired to provide and use the best known
appliances that mechanical skill and in-

genuity have been able to devise and con-

struct to prevent the escape of sparks from
its locomotives without reference to whether
the company could by any degree of effort

know of any such invention or not or whether

they have been tested and proved to be the

best. Toledo, etc., R. Co. v. Corn, 71 111.

493; Steinweg v. Erie E. Co., 43 N. Y. 123,

3 Am. Rep. 673.

3. Chicago, etc., R. Co. c. American Straw-

board Co., 91 111. App. 635 [affirmed in 190

HI. 268, 60 N. E. 518].
4. Chicago, etc., R. Co. v. American Straw-

board Co., 91 111. App. 635 [affirmed in 190

111. 268, 60 N. E. 518].
5. Flinn v. New York Cent., etc., R. Co.,

142 N. Y. 11, 36 N. E. 1040, holding that a

railroad company is not negligent in failing

to supply all of its one thousand engines

with an improved spark arrester within four

years after it came into use.

6. Metzgar v. Chicago, etc., R. Co., 76

Iowa 387, 41 N. W. 49, 14 Am. St. Rep.

224.

7. Cheek v. Oak Grove Lumber Co., 134

N. C. 225, 46 S. E. 488, 47 S. E. 400.

8. Anderson v. Oregon R. Co., 45 Oreg.

211, 77 Pac. 119.

Q. Alabama.— Louisville, etc., R. Co. v.

Sullivan Timber Co., 138 Ala. 379, 35 So.

327.

Arkansas.— St. Louis, etc., R. Co. v.

Coombs, 76 Ark. 132, 88 S. W. 595.

California.— Smyth v. Stockton, etc., R.
Co., (1884) 4 Pac. 505.

Delaware.—Jefferis v. Philadelphia, etc., R.
Co., 3 Houst. 447.

Georgia.— Inman v. Elberton Air-Line R.
Co., 90 Ga. 663, 16 S. E. 958, 35 Am. St.

Rep. 232.

Illinois.— Chicago, etc., R. Co. v. Quaint-
ance, 58 111. 389; Toledo, etc., R. Co. v.

Pindar, 53 111. 447, 5 Am. Rep. 57; Chicago,

etc., R. Co. V. Madison, 81 IlL App. 393;
Chicago, etc., R. Co. v. Smith, 11 111. App.
348.

Indiana.— New York, etc., R. Co. v. Baltz,

141 Ind. 661, 36 N. E. 414, 38 N. E. 402.

Iowa.— See Greenfield v. Chicago, etc., E.
Co., 83 Iowa 270, 49 N. W. 95.

Kansas.— Union Pac. R. Co. v. Motzner,
2 Kan. App. 342, 43 Pac. 785.

Kentucky.— Louisville, etc., R. Co. v.

Samuels, 57 S. W. 235, 22 Ky. L. Rep. 401.

Louisiana.— Meyer v. Vicksburg, etc., R.

Co., 41 La. Ann. 639, 6 So. 218, 17 Am. St.

Rep. 408.

Maryland.—Baltimore, etc., R. Co. v. Wood-
ruff, 4 Md. 242, 59 Am. Dec. 72.

Michigan.— Peter v. Chicago, etc., R. Co.,

121 Mich. 324, 80 N. W. 295, 80 Am. St. Rep.
500, 46 L. R. A. 224.

NeiB Jersey.— Goodman v. Lehigh Valley R.

Co., (Sup. 1907) 68 Atl. 63; Hoff v. Wesb
Jersey R. Co., 45 N. J. L. 201.

Keio York.— Flinn i'. New York Cent., etc.,

R. Co., 142 N. Y. 11, 36 N. E. 1046; Col-

lins V. New York Cent., etc., R. Co., 5 Hun
503 [affirmed in 71 N. Y. 609]; Wheeler v.

New York Cent., etc., R. Co., 22 N. Y. Suppl.

561.

North Carolina.— Williams v. Atlantic

Coast Line R. Co., 140 N. C. 623, 53 S. B.

448; Moore r. Wilmington, etc., R. Co., 124

N. C. 338, 32 S. E. 710, holding that where

it is admitted that defendant's engine was in

good condition and had a proper spark ar-

rester, and was skilfully operated, the ques-

tion of negligence in having defective ma-
chinery is eliminated, and if sparks should

escape from such an engine thus managed
and ignite combustible matter along the right
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where it negligently fails to prevent the spread of a fire kindled by one of its engines
properly equipped and managed.^"

b. Management of Engines of Trains, The mere fact alone that a railroad
company uses on its locomotives the best or most approved apphances is not
sufficient to relieve it from liability for damages caused by fire therefrom," It
is also necessary that the locomotives and such appliances be constructed and
kept in proper repair with a reasonable degree of care and skill; ^ and that they
be operated by skilful engineers, firemen, or other servants in such a prudent
and careful manner as the circumstances of the case demand," taJsing into con-

of way-, defendant would be liable for injuries
resulting, not because the sparka escaped,
but for allowing inflammable matter to re-

main on its premises.
Pennsylvama.— Philadelphia, etci, R. Co.

V. Schultz, 93 Pa. St. 341; Philadelphia, etc:,

R. Co. t. Hendrickson, 80 Pa. St. 182, 21
Am. Rep. 97; Philadelphia, etc., R. Co. v.

Yierger, 73 Pa. St. 121; Gowen v. Glazer, 2
Pa. Caa. 250, 10 Atl. 4ir.
South Carolina.— Wilson v. Atlanta, etc..

Airline R. Co., 16 S. C. 58T.
Soiith Dakota.— White v. Chicago, etc., R.

Co., 1 S. D. 326, 47 N. W. 146, 9 L. R. A.
824,

Texas.— Martin v. Texas, etc., R. Co., 87
Tex. 117, 26 S. W. 1052; Host v. Missouri
Pac. R. Co., 76 Tex. 168, 12 S. W. 1131;
St. Louis Southwestern R. Co. r. Lindley,
(Civ. App. 1895) 29 S. W. 1101; Dillingham
V. Whitaker, (Civ. App. 1894) 25 S. W. 723;
Allibone v. Texas, etc., R. Co., 2 Tex. App.
Civ. Oas. § 64 ; Houston, etc_, R. Co. v. Mc-
Donough, 1 Tex. App. Civ. Cas. § 651.

Virginia.—^Atlantic Coast Line R. Co. v.

Watkins, 104 Va. 154, 51 S. E. 172; White
r. New York, etc., R. Co., 99 Va. 357, 38
S. E. 180.

England.— Vaughan v. TafF Vale R. Co.,

5 H. & N. 679, 6 Jur. N. S. 899, 29 L. J.

Exch. 247, 2. L. T. Rep. N. S. 394. Compare
Jones V. Festiniog R. Co., L. R. 3 Q. B. 733, 9
B. & S. 835, 37 L. J. Q. B. 214, 18 L. T. Rep.
N. S. 902, 17 Wkly. Rep. 28.

Canada.— Ball r. Grand Trunk R. Co., 16
U. C. C. P. 252; Hill v. Ontario, etc., R. Co.,

13 U. C. Q. B. 503; Hewitt v. Ontario, etc.,

R. Co., 11 U. C. Q. B. 604.

See 41 Cent. Dig. tit. " Railroads," § 1671.
If the engine is sufScient for the service

and properly equipped and operated, the fact

that the use of a larger engine would de-

crease the danger from fire does not make
the use of the smaller engine negligence.

Rosen v. Chicago, etc., R. Co., 83 Fed. 300,

2r C. C. A. 534.

10. Jlissouri Pac. R. Co. v. Platzer, 73
Te-x. 117, 11 S. W. 160, 15 Am. St. Rep. 771,

3 L. R. A. 639. And see supra, X, I, 1, d.

11. Pittsburgh, etc., R. Co. v. Nelson, 51

Ind. 150. See also West Jersey R. Co. v.

Abbott, 60 N. J. L. 150. 37 Atl. 1104, holding

that such regulations by the legislature de-

fine and limit the duty of the railroad com-

pany in respect to the precautions required.

12. Arkansas.— St. Louis, etc., R. Co. r.

Thompson-Hailey Co., 79 Ark. 12, 94 S. W.
707.

Georgia.— Southern R. Co. v. Thompson,
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129 Ga. 367, 58 S. E. -1044; East Tennessee,
etc., R. Co. ly. Hester, 90 Ga. 11, IS S. E.
828-

lUinois.— Chicago, etc., R. Co. v. Goyette,
133 m. 21, 24 N. E. 549 [aprminff 32 111.

App. 574] ; Chicago, etc., H. Co. v. Quaint-
ance, 58 111. 389.

Indiana.— Cleveland, etc., R. Co. r. Hayes,
167' Ind. 454, 79 N. E. 448 ( holding, that a
railroad company cannot escape liaWlity for

failure to make a reasonably careful inspec-

tion of its spark arresters, by merely show-
ing that it had employed a competent serv-

ant to make such inspection, but must show
that a reasonably careful inspection was
made) ; Pittsburgh, etc., R. Co. c. Noel, 77
Ind. 110; Pittsburgh, etc., R. Co. f. Nelson,

51 Ind. 150.

Kansas.— St. Louis, etc., R. Co. ;;. Hoover,
3 Kan. App. 577, 43 Pac. 854.

Kentucky.— Louisville, etc., R. Co. v. Tay-
lor, 92 Ky. 55, IT S. W. 198, 13 Ky. L. Rep.
373, negligent failure to have spark arrester

properly adjusted or in proper order.

Maryland.—BaltiraoTe, etc., R. Co. c. Wood-
ruff, 4 Md. 242, 59 Am. Dec. 72.

Ohio.— Cleveland, etc., R. Co. r. Freden-
bm-, 3 Ohio Cir. Ct. 23, 2 Ohio Cir. Dec. 15.

Texas.— Gulf, etc., R. Co. v. Benson, 69

Tex. 407, 5 S. W. 822, 5 Am. St. Rep. 74;

St. Louis Southwestern R. Co. v. Connally,

(Civ. App. 1906) 93 S. W. 206; St. Louis

Southwestern R. Co. r. Crabb, (Civ. App.
1904) 80 S. W. 408; St. Louis Southwestern
R. Co. V. Gentry, (Civ. App. 1903) 74 S. W.
60T; Dillingham v. Whitaker, (Civ. App.
1894) 25 S. W. 723.

Vermont.— Cleaveland v. Grand Trunk R.
Co., 42 Vt. 449.

Canada.— Hewitt v. Ontario, etc., R. Co.,

11 U. C. Q. B. 604.

See 41 Cent. Dig. tit. "Railroads," § 1672.

13. Alaiama.— Sherrell v. Louisville, etc.,

R. Co., 148 Ala. 1, 44 So. 153.

Florida.— Jacksonville, etc., R. Co. r.

Peninsular Land, etc., Co., 27 Fla. 1, 157, 9

So. 661, 17 L. R. A. 33, 65.

Georgia.— Southern R. Co. v. Thompson,
129 Ga. 367, 58 S. E. 1044; East Tennessee,

etc., R. Co. V. Hester, 90 Ga. 11, 15 S. E.

828.

Illinois.— Illinois Cent. R. Co. v. Bailey,

222 111. 480, 78 N. E. 833 [afflrming 127 111.

App. 41]; Chicago, etc., R. Co. r. Goyette, 133

111. 21, 24 N. W. 549 [affirming 32 111. App.
574] ; Chicago, etc., R. Co. v. Clampit, 63

111. 95; Toledo, etc., R. Co. c. Pindar, 53

III. 447. 5 Am. Rep. 57; Louisville, etc., R.
Co. v. Black, 54 111. App. 82.
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sideration, together with other circumstances then prevailing, the speed of the

train," the condition of the trade and the nature of the cargo, ^^ the condition of

the weather, as where it is dry and windy,^" the inflammable character of prop-

Iiidiana.— Lake Erie, etc., R. Co. v. Mc-
Fall, (1904) 72 N. E. 552; Indianapolis, etc.,

R. Co. V. Paramore, 31 Ind. 143.

Kansas.— St. Louis, etc., R. Co. v. Hoover,
3 Kan. App. 577, 43 Pac. 854.
Kentucky

.

— Louisville, etc., R. Co. v. Dal-
ton, 102 Ky. 290, 43 S. W. 431, 19 Ky. L.
Rep. 1318; Southern R. Co. r. McG-eoughey,
102 S. W. 270, 31 Ky. L. Rep. -2S1; Chesa-
peake, etc., R. Co. V. Richardson, 9i9 S. W.
642, 30 Ky. L. Rep. 786.

Maryland.— Baltimore, etc., R. Co. v.

Woodruff, 4 Md. 242, 59 Am. Dec. 72.

Mississippi.— Brookhaven Lumber, etc., Co.
V. Illinois Cent. R. Co., 68 Miss. 432, 10 So.
66.

Missouri.— Fitch r. Pacific R. Co., 45 Mo.
322.

Xeiraska.— Burlington, etc., R. Co. v.

Westover, 4 Nebr. 268.
yorth Carolina.— Williams t'. Atlantic

Coast Line Tl. Co., 140 N. C. 623, 53 S. E.
448.

Oregon.— Hawley v. Sumpter R. Co., 49
Oreg. 509, 90 Pac. 1106, 12 L. R. A. IsT. S.

526.

South Carolina.— Brown i\ Atlanta, «tc..

Air Line R. Co., 19 S. C. 39; Wilson v. At-
lanta, etc.. Airline R. Co., 16 S. C. 587.

South Dakota.— Cronk v. Chicago, etc., R.
Co., 3 S. D. 93, 52 IT. W. 420.

Texas.— Gulf, etc., R. Co. r. Benson, 69
Tex. 407, 5 S. W. 822, "5 Am. St. Rep. 74;
Texas, etc., R. Co. i. Medaris, 64 Tex. 92;
St. Louis Southwestern R. Co. v. Connally,
(Civ. App. 1906) 93 S. W. 206; Allibone v.

Texas, etc., R. Co., 2 Tex. App. Civ. Cas.

§ 64. See Edwards v. Bonner, 12 Tex. Civ.

App. 236, 33 S. W. 761.

Wisconsin.— Martin r. Western Union R.
Co., 23 Wis. 437, 99 Am. Dec. 189.

United States.— Grand Trunk R. Co. v.

Richardson, 91 U. S. 454, 23 L. ed. 356;
Missouri Pac. R. Co. v. Texas, etc., R. Co.,

41 Fed. 917.

See 41 Cent. Dig. tit. "Railroads," § 1672.

It is not negligence per se for a railroad

company to permit sparks to escape from
its locomotives and this fact alone will noi

render the company liable. Texas, etc., R
Co. (;. Medaris, 64 Tex. 92.

The degree of care imposed on a railway

company to prevent the escape of fire from
its locomotives is such care and caution as

an ordinarily prudent person would have ex-

ercised under the same or similar circum-

stances, rather than " all reasonable care and
caution." St. Louis, etc., R. Co. i: Knight,

20 Tex. Civ. App. 477, 49 S. W. 250. It has

been held to be such as good specialists in

thi« djepartment are accustomed to exercise

(Musselwhite v. Receivers, 17 Eed. Cas. No.

9,972, 4 Hughes 166) ; or as great a degree

of care to protect the public against damage
by flre as it exercises in favor of its patrons

(Babcook c. Fitchburg R. Co., 67 Hun (N. Y.)

69, ,22 N. Y. Suppl. 449).

Whether or not damage caused by fire

commTinicateid by a locomotive was the re-

sult of negligence on the part of the railroad
company depends upon the facts as to

whether or not it used such caution and dili-

gence as was demanded by the circumstances
of the case, and not upon the usiuil conduct
of other companies in the vicinity. Grand
Trunk R. Co. D. Richardson, 91 V. S. 454,
23 L. ed. 356.

That an engine became out of repair at a
point on the line where there were no facili-

ties for repairing will not justify the action
of the engineer in running the engine with
increased danger to the next repair shop in-

stead of stopping at the next station. Texas,
etc., R. Co. I'. Tankersley, 63 Tex. 57.

14. Lake Erie, etc., R. Co. v. Lowder, 7

Ind. App. 537, 34 N. E. 447, 747; Martin v.

Western Union R. Co., .23 Wis. 437, 99 Am.
Dec. 189.

A high rate of speed is not of itself negli-

gence which will render the company liable

for injury to property by fire ignited by
sparks from its locomotive (Hagan v. Chi-

cago, etc., R. Co., 86 Mich. 615, 49 N. W.
509), unless it appears that the fire would
not have occurred but for such unlawful
speed ( Clisby v. Mobile, etc., R. Co., 78 Miss.

937, 29 So. 913; Bennett v. Missouri, etc., R.
Co., 11 Tex. Civ. App. 423, 32 S. W. 834.

See Norfolk, etc., R. Co. v. Fritts, 103 Va.
687, 49 S. E. 971, 106 Am. St. Rep. 911, 68
L. R. A. 864). In regulating the speed of its

trains a railroad company must consider the
dryness of the season, the strength and di-

rection of the wind, the danger to adjacent
property, and the surrounding circumstances
which increase the danger from fire thrown
out by the engines; and a high rate of speed,

when talcen in connection with the circum-
stances, may be negligence. Norfolk, etc., R.
Co. r. Fritts, supra. There is no duty on a
railroad company, as to owners of isolated

buildings near its tracks, to stop or diminish
the customary speed of its trains as they
pass on a dry and windy day, in the absence
of fires previously set or other evidence of the

danger of setting a fire. Woodward v. Chi-

cago, etc., R. Co., 145 Fed. 577, 76 C. C. A.
591.

15. Lake Erie, etc., R. Co. v. Lowder, 7

Ind. App. 537, 34 N. E. 447, 747, holding

that it is negligence for a railroad company
to run a train loaded with oil over a track

which is defective, at a rate of speed for-

bidden by an ordinance, whereby the train

is wrecked and the oil flows on to adjoin-

ing premises and causes a fire.

16. Indiana.—Lake Erie, etc., R. Co. v. Mc-
Fall, (1904) 72 N. E. 552.

Kansas.— Atchison, etc., R. Co. v. Huitt, 1

Kan. App. 788, 41 Pac. lOSl, holding that it

is negligence under such circumstances for

an engineer to use an unusual and unneces-

sary amount of steam, which forces large

sparks out of the smoke-stack.

[X, I, 2, b]
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erty near the track,'' the fuel used,'* and the use of an unusual amount of steam
whereby an undue quantity of sparks is emitted.'' Due consideration must also

be given to the necessities of the railway service, and the duty of the company
to its patrons and the public.^"

3. Combustibles on Railroad Property " — a. Duty to Keep Premises Free
From Combustibles— (i) /iV General. As a general rule it is the duty of a
railroad company to use a reasonable degree of diligence and prudence to keep
its right of way and other property reasonably free from inflammable material

whereby fire from sparks can be communicated to the premises of others; and if

it fails to perform this duty and allows such materials to accumulate in such quan-
tity, at such places, and at such seasons as renders it liable to become ignited

and cause damage to adjacent property it is guilty of negUgence, and hable for

resulting damages.^^ It has been held that leaving such matter exposed to sparks

Minnesota.— Riley v. Chicago, etc., R. Co.,

71 Minn. 425, 74 N. W. 171, speed and di-

rection of the wind.
ATeii; York.— Webb v. Rome, etc., R. Co., 49

N. Y. 420, 10 Am. Rep. 389.
Texas.— Ft. Worth, etc., R. Co. v. Dial, 38

Tex. Civ. App. 260, 85 S. W. 22.
Virginia.— Norfolk, etc., R. Co. v. Fritts,

103 Va. 687, 49 S. E. 971, 106 Am. St. Rep.
911, 68 L. R. A. 864.

But see Michigan Cent. R. Co. v. Anderson,
20 Mich. 244 (holding that the care which a
railroad company must exercise in running
trains is not contingent upon such circum-
stances as tlie force and direction of the wind,
or the dryness of the weather) ; West Jersey
R. Co. V. Abbott, 60 N. J. L. 150, 37 Atl.

1104.

17. Riley r. Chicago, etc., R. Co., 71 Minn.
425, 74 N. W. 171.

18. Chicago, etc., R. Co. v. Pennell, 94 111.

448 (wood) ; Chicago, etc., R. Co. i'. Quaint-
ance, 58 111. 389 (holding that the use of

wood in a coal burning engine at a dry and
windy time is indicative of gross careless-

ness) ; Chicago, etc., R. Co. v. Ostrander, 116
Ind. 259, 15 N. E. 227, 19 N. E. 110 (wood in

coal burning engine) ; St. Joseph, etc., R. Co.
V. Chase, 11 Kan. 47 (wood) ; Baltimore, etc.,

R. Co. V. Woodruff, 4 Md. 242, 59 Am. Dec.
72. Compare New Brunswiclc R. Co. v. Rob-
inson, 11 Can. Sup. Ct. 68rf, holding that the
use of wood as fuel is not of itself evidence
of negligence.

The use of any ordinary fuel to make ateam
in engines on a railroad is legal (Collins v.

New York Cent., etc., R. Co., 5 Hun (N. Y.)
499 ) , where the latest practical improve-
ments in the management of the engine are
used (Lackawanna, etc., R. Co. r. Doak, 52
Pa. St. 379, 91 Am. Dec. 166), unless such
fuel is of a dangerous or hazardous quality
(Collins V. New York Cent., etc., R. Co., 5

Hun (N. Y.) 499). The fact that the use of

anthracite coal lessens the danger of throw-
ing sparks does not make it negligence not
to use such coal. Raleigh Hosiery Co. v.

Raleigh, etc., R. Co., 131 N. C. 238, 42 S. E.

602.

19. Great Western R. Co. v. Haworth, 39
111. 346; Atchison, etc., R. Co. v. Huitt, 1

Kan. App. 788, 41 Pac. 1051. Compare Mc-
Gibbon v. Northern, etc., R. Co., 11 Ont. 307
[reversed on the facts in 14 Ont. App. 91].

[X, I, 2, b]

Running a train too heavily laden on an
up grade, when there is a strong wind,
and causing an unusual quantity of sparks
is negligence making the railroad company
liable for damages caused by the resulting

fire. North Shore R. Co. v. McWillie, 17

Can. Sup. Ct. 511.

20. Riley r. Chicago, etc., R. Co., 71 Minn.
425, 74 N. W. 171.

21. Contributory negligence of owner of

property see infra, X, I, 4, d.

22. Florida.— St. Johns, etc., R. Co. v.

Ransom, 33 Fla. 406, 14 So. 892.

Georgia.— Southern R. Co. v. Thompson,
129 Ga. 367, 58 S. E. 1044.

Indiana.— Pittsburgh, etc., R. Co. v. In-

diana Horseshoe Co., 154 Ind. 322, 56 N. E.

766 (holding that the railroad company is

liable for a fire starting in such combustibles

and escaping to plaintiff's property, although

it had no knowledge of the fire ) ; Chicago,

etc., R. Co. V. Burger, 124 Ind. 275, 24 N. E.

981; Baltimore, etc., R. Co. v. O'Brien, 38

Ind. App. 143, 77 N. E. 1131.

Kansas.— St. Louis, etc., R. Co. v. Ludlum,
63 Kan. 719, 66 Pac. 1045; Union Pac. R. Co.

V. Buck, 3 Kan. App. 671, 44 Pac. 904.

Michigan.— Briant r. Detroit, etc., R. Co.,

104 Mich. 307, 62 N. W. 365 ; Jones c. Michi-

gan Cent. R. Co., 59 Mich. 437, 26 N. W.
662.

Minnesota.— Sibilrud r. Minneapolis, etc.,

R. Co., 29 Minn. 58, 11 N. W. 146, holding

that the fact that a railroad runs through

a prairie country does not relieve the com-

pany from its duty to cut wild grass on its

right of way.
Nevada.— Watt v. Nevada Cent. R. Co., 23

Nev. 154, 44 Pac. 423, 46 Pac. 52, 726, 62

Am. St. Rep. 772; Longabaugh v. Virginia

City, etc., R. Co., 9 Nev. 271.

New Jersey.— Waters v. Atlantic City R.

Co., (Sup. 1899) 43 Atl. 670 (holding that

it is not the absolute duty of a railroad

company to keep its road-bed free from com-

bustible materials, but it is sufficient if rea-

sonable care is exercised in that regard) ;

Salmon v. Delaware, etc., R. Co., 38 N. J. L.

5, 20 Am. Rep. 356.

Neic Torfc.— Hoffman r. King, 160 N. Y.

618, 55 N. E. 401. 73 Am. St. Rep. 715, 46

L R. A. 672 [reversing 30 N. Y. App. Div.

621, 52 N. Y. Suppl. 1143] ; O'Neill r. New
York, etc., R. Co., 115 N. Y. 579, 22 N. E.
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coming from locomotives is negligence per sef^ but the weight of authority is

that while it is not negligence per se, it may become neghgence when taken in con-
nection with other circumstances that render its presence there a cause of damage
to others.^^ The above rule does not apply, however, where the danger arises

217, 5 L. E. A. 591 [affirming 45 Hun 458] ;

Webb i: Rome, etc., R. Co., 49 N. Y. 420, 10
Am. Rep. 389.

North Carolina.— Craft v. Albemarle Tim-
ber Co., 132 N. C. 151, 43 S. E. 597 (holding
that a compajiy operating a private logging
railroad is liable for such negligence) ; Ham-
burg-Bremen F. Ins. Co. V. Atlantic Coast
Line R. Co., 132 N. C. 75, 43 S. E. 548 (bales
of cotton on platform) ; Shields v. Norfolk,
etc., R. Co., 129 N. C. 1, 39 S. E. 582; Blue
V. Aberdeen, etc., R. Co., 117 N. C. 644, 23
S. E. 275 (holding that this duty extends
even to the full width of the right of way)

;

Black V. Aberdeen, etc., R. Co., 115 N. C.
667, 20 S. E. 713, 909; Aycock v. Raleigh,
etc., Air-Line R. Co., 89 N. C. 321 ; Troxler v.

Richmond, etc., R. Co., 74 N. C. 377.
Oregon.— Hawley v. Sumpter R. Co., 49

Oreg. 509, 90 Pao. 1106, 12 L. R. A. N. S.
526.

Pennsylvania.— Elder Tp. School Dist. v.

Pennsylvania R. Co., 26 Pa. Super. Ct.
112.

Texas.— Rost i\ Missouri Pac. R. Co., 76
Tex. 168, 12 S. W. 1131; Ft. Worth, etc., R.
Co. V. Dial, 38 Tex. Civ. App. 260, 85 S. W.
22; Gulf, etc., R. Co. v. Reagan, (Civ. App.
1895) 32 S. W. 846; Dillingham v. Whitaker,
(Civ. App. 1894) 25 S. W. 723; Gulf, etc., R.
Co. V. France, 2 Tex. App. Civ. Cas. § 701;
Gulf, etc., R. Co. V. Lowe, 2 Tex. App. Civ.

Cas. § 648.

Utah.— Smith v. Ogden, etc., R. Co., 33
Utah 129, 93 Pac. 185.

Virginia.—-Atlantic Coast Line R. Co. v.

Watkins, 104 Va. 154, 51 S. E. 172; New
York, etc., R. Co. v. Thomas, 92 Va. 606, 24
S, E. 264; Brighthope R. Co. v. Rogers, 76
Va. 443; Richmond, etc., R. Co. v. Medley,
75 Va. 499, 40 Am. Rep. 734.
Washington.— Fireman's Fund Ins. Co. ».

Northern Pac. R. Co., 46 Wash. 635, 91 Pao.
13.

Wisconsin.— Knickel v. Chicago, etc., R,
Co., 123 Wis. 327, 101 N. W. 690; Moore v.

Chicago, etc., R. Co., 78 Wis. 120, 47 N. W.
273.

United States.— Eddy r. Lafayette, 163
U. S. 456, 16 S. Ct. 1082, 41 L. ed. 225
[affirming 49 Fed. 807, 1 C. C. A. 441].
Canada.— Grand Trunk R. Co. v. Rain-

ville, 29 Can. Sup. Ct. 201 [affirming 25 Ont.
App. 242 {affirming 28 Ont. 625)].

See 41 Cent. Dig. tit. "Railroads," § 1673.

The ordinary care which a railroad com-
pany is required to use to keep its right of

way clear of combustible material is the or-

dinary care of an expert engineer or railroad

servant. Diamond v. Northern Pac. R. Co.,

6 Mont. 580, 13 Pac. 367.
That a railroad company has laid merely a

temporary side-track under a license does
not relieve it from the duty to keep the track
reasonably free from combustible material.

Kurz, etc.. Ice Co. v. Milwaukee, etc., R. Co.,

84 Wis. 171, 53 N. W. 850.
Right to keep wood at stations.—A railroad

company has a right to keep at its stations
supplies of wood for present and future use,
and is not responsible for a loss by fire com-
municated from one of its woodpiles, which
has been set on fire by a spark from an en-
gine belonging to the company, unless the
damage results from the gross negligence
of its employees. Macon, etc., R. Co. v. Mc-
Connell, 31 Ga. 133, 76 Am. Deo. 685; Macon,
etc., R. Co. V. McConnell, 27 Ga. 481.

That the railroad company leases a portion
of its right of way to a private person does
not absolve it from keeping such right of

way free from combustible material. Sprague
V. Atchison, etc., R. Co., 70 Kan. 359, 78 Pac.
828.

Care as to licensee.— Where property piled

on defendant's right of way near its track is

allowed to remain there solely for the accom-
modation of the owner, it not being there for

shipment, and defendant company having no
interest in its being on its right of way,
the owner of such property is a mere licensee

as to whom defendant owes no duty to re-

move dry grass and combustible material
which has been allowed to accumulate around
such property. Connelly v. Erie R. Co., 68
N. Y. App. Div. 542, 74 N. Y. Suppl.
277.
Where a railroad track is maintained on a

public highway, such portions of the highway
as are occupied and used in the operation of

the railroad, and such portions as may be
properly regarded as its right of way, must
be kept free from combustible material by
the railroad company. Smith v. Ogden, etc.,

R. Co., 33 Utah 129, 93 Pac. 185.

23. Diamond v. Northern Pac. R. Co., 6

Mont. 580, 13 Pac. 307, under statute.

24. Florida.— St. Johns, etc., R. Co. !'.

Ransom, 33 Fla. 406, 14 So. 892.

Indiana.— Toledo, etc., R. Co. v. Wand, 48
Ind. 476.

Kansas.— St. Louis, etc., R. Co. v. Rich-

ardson, 47 Kan. 517, 28 Pac. 183.

Kentucky.— Cincinnati, etc., R. Co. i\ Bar-

ker, 94 Ky. 71, 21 S. W. 347, 14 Ky. L. Rep.

750.

Minnesota.— Cantlon v. Eastern R. Co., 45

Minn. 481, 48 N. W. 22; Clarke v. Chicago,

etc., R. Co., 33 Minn. 359, 23 N. W, 536.

Texas.— Texas, etc., R. Co. v. Levine, ( Civ.

App. 1894) 29 S. W. 514.

Virginia.— Brighthope R. Co. v. Rogers, 78

Va. 443; Richmond, etc., R. Co. v. Medley,

75 Va. 499, 40 Am. Rep. 734.

West Virginia.— Snyder t>. Pittsburgh, etc.,

E. Co., 11 W. Va. 14.

Wisconsin.— Abbot v. Gore, 74 Wis. 509, 43

N. W. 365 ; Kellogs; v. Chicago, etc., R. Co., 26

Wis. 223, 7 Am. Rep. 69.

See 41 Cent. Dig. tit. " Railroads," § 1673.

[X, I, 3, a, (i)]
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from inflammable property stored in the usual way on defendant's platform
near the tracks, and which it is under a duty to receive.^^

(ii) Statutory Liability. In some jurisdictions the railroad company
is expressly required by statute to keep its right of way clear from dead grass,

weeds, and other combustible material,^^ and a failure to comply with such a statute
is 'prima facie evidence of negligence.^'

(ill) Grass, Weeds, or Other Vegetation. The mere failure of a rail-

road company to clear its right of way of dry grass, weeds, and other combustible
matter which are the natural accumulations of the soil is not negUgence per se;

and the company will not be guilty of negligence and hable for losses resulting

from fire occasioned by sparks igniting such accumulations, unless the accumu-
lations were such as would not have been permitted by a cautious or ordinarily

prudent man on his own premises if exposed to the same- hazard.^*

b. Effect of Precautions In Construction and Management of Engines. The
fact that the railroad company has used the proper precautions in constructing,

25. Tribette v. Illinois Cent. U. Go., 71
Miss. 212, 13 So. 899.

26. Lake Erie, etc., R. Co. v. Middleeoff,
150 lU. 27, 37 N. E. 660; Chicago, etc., R. Go.
V. Goyette, 133 111. 21, 24 N. E. 549; Indiana,
etc., R. Go. V. Nicewander, 21 111. App. 305;
Spencer v. Montana Cent. R. Co., 11 Mont.
164, 27 Pac. 681; Diamond t. Northern Pac.
R. Co., 6 Mont. 580, 13 Pac. 367.

In Wyoming, the act of Jan. 8, 1891, re-

quiring railroad companies between Septem-
ber 1 and November 1 in every year to burn
the vegetation on their rights of way as a
guard against fire and making them liable

for damages resulting from a failure to do
so, does not authorize a recovery for fire

occurring Oct. 20, 1891. Union Pac. E. Co.

V. Gilland, 4 Wyo. 395, 34 Pac. 953.

A city street, so far as actually used and
occupied by a railroad company for railroad
purposes, constitutes part of its " right of

way," within the meaning of a statute re-

quiring railroad companies to keep their

rights of way clear of combustible material.

La^ke Erie, etc., R. Co. v. Middleeoff, 150 III.

27, 37 N. E. 660.

A grain elevator standing on the right of

way of a railroad company is not " combus-
tible material," within the meaning of a
statute requiring the company to keep its

right of way free from " weeds, high grass,

decayed timber, and combustible material."

Martz V. Cincinnati, etc., R. Co., 12 Ohio Cir.

Ct. 144, 5 Ohio Gir. Dec. 451.

Two causes for the damage are essential

to create a liability under such a statute

;

the operating of the ra,ilroad and the failure

to keep the right of way clear of combustible

matter. Spencer v. Montana Cent. R. Co., 11

Mont. 164, 27 Pac. 681.

A railway company in the use of a railroad

as lessee, or otherwise, is guilty of negligence

if it fails to keep its right of way clear from
all dead grass, weeds, etc., and for such
neglect is liable for injuries to others from
the escape and transmission of fire from its

engines. Pittsburgh, etc., R. Co. v. Gamp-
bell 86 111. 443.

27. Baltimore, etc., R. Co. v. Perryman, 95
111. App. 199 (negligence per se) ; Diamond
r. Northern Pac. R. Co., 6 Mont, 580, 13 Pac.

[X, I, 3, a, (I)]

367. Corn-pare Chicago, etc., R. Co. k. Goy-
ette, 133 111. 21, 24 N. E. 549 (holding that

it is not negligence per se under Act (1874),

§ 2, unless the combustible material is dan-

gerous) ; Indiana, etc., E. Co. v. Nicewander,

21 111. App. 305.

28. Alabama.— Louisville, etc., R. Co. v.

Miller, 109 Ala. 500, 19 So. 989.

California.— Steele v. Pacific Coast R. Co.,

74 Gal. 323, 15 Pac. 851; Perry v. Southern
Pac. R. Co., 50 Gal. 578; Henry v. Southern
Pac. R. Co., 50 Cal. 176.

Illinois.— Rockford, etc., R. Co. v. Rogers,

62 111. 346 ; Ohio, etc., R. Go. v. Shanefelt, 47

111. 497, 95 Am. Dec. 504; Illinois Gent. E.

Go. V. Mills, 42 111. 407. But see Baltimore,
etc., E. Go. V. Perryman, 95 111. App. 199.

Indiana.— Pittsburgh, etc., R. Go. v. Jones,

86 Ind. 496, 44 Am. Rep. 334; Pittsburgh,

etc., R. Co. V. Nelson, 51 Ind. 150; Terre

Haute, etc., R. Co. v. Walsh, 11 Ind. App.
13, 38 N. E. 534.

Iowa.— Kesee v. Chicago, etc., R. Co., 30

Iowa 78, 6 Am. Rep. 643.

Kansas.— Kansas Pac. R. Go. v. Butts, 7

ICan. 308.

Nebraslca.— Burlington, etc., R. Go. !

.

Westover, 4 Nebr. 268.

New Jersey.— Salmon v. Delaware, etc., R.

Co., 38 N. J. L. 5, 20 Am. Rep. 356.

North Carolina.— Black v. Aberdeen, etc.,

E. Co., 115 N. G. 667, 20 S. E. 713, 909.

Pennsylvania.— Taylor v. Pennsylvania
Schuylkill Valley E. Co., 174 Pa. St. 171,

34 Atl. 457.

Texas.— Texas, etc., R. Go. v. Medaris, 64

Tex. 92; Texas, etc., E. Co. v. Gains, (Giv.

App. 1894) 26 S. W. 433; Gulf, etc., E. Go. v.

Fields, 2 Tex. App. Civ. Gas. § 794-; Ft.

Worth, etc., E. Go. v. Eatliffe, 2 Tex. App.
Civ. Gas. § 681.

West Virginia.— Snyder v. Pittsburgh, etc.,

E. Co., 11 W. Va. 14.

Wyoming.— Union Pac. E. Co. v. Gilland,

4 Wyo. 395, 34 Pac. 953.

See 41 Cent. Dig. tit. " Railroads," § 1675.

It is negligence as a matter of law for a

railroad company to permit combustible ma-
terial to grow and remain on its right of

way where it is liable to be ignited by

sparlis from passing engines. Gulf, etc, E.
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equipping with proper appliances, and in managing its engines is immaterial and
does not relieve it from liability in case a fire started on its right of way by such

an engine is communicated to adjoining property by reason of its negligence in

permitting combustible material to accumulate along its roadway.^"

4. Contributory Negligence ^"— a. In General. As a general rule an owner
of property adjoining a railroad who has by his neghgence contributed to the

injury of such property by a fire caused by the railroad can have no redress against

the railroad company,*^ if such negligence is the proximate cause of the injury.^^

This rule also applies in case of personal injuries caused by fire."'

b. EfTect of Statutory Provisions. A railroad company's liability under

statutes imposing an absolute HabiHty upon it for damages caused by fire started

by its engines,*' and giving it an insurable interest in property along its right of

way,^ is generally not affected by any contributory negligence on the part of the

injured property-owner,'° although under some statutes an exception is made

Co. V. Eowland, (Tex. Civ. App. 1893) 23

S. W. 421.

29. California.— Mcilahon r. Hetckhetehy,

etc., R. Co., 2 Cal. App. 400, 84 Pac. 350.

Illinois.— Illinois Cent. R. Co. ;;. Frazier,

64 m. 28; Chicago, etc., R. Co. v. Glenny, 70

111. App. 510 (holding that if the fire started

on defendant's right of way, in consequence

of dangerous combustible material left

thereon, a clear ease of negligence is made
out, without reference to the condition of

the engine) ; Toledo, etc., R. Co. v. Endres,

57 111. App. 69.

Indiana.— Louisville, etc., R. Co. v. Hart,
119 Ind. 273, 21 N. E. 753, 4 L. R. A. 549;
Indiana, etc., R. Co. v. Overman, 110 Ind.

538, 10 N. E. 575; Chicago, etc., R. Co. v.

Bailey, 19 Ind. App. 163, 46 N. E. 688;

Lake Erie, etc., R. Co. v. Clark, 7 Ind. App.
155, 34 N. E. 587, 52 Am. St. Rep. 442.

New Jersey.— Delaware, etc., R. Co. v. Sal-

mon, 39 N. J. L. 299, 23 Am. Rep. 214.

North Carolina.— North Fork Liunber Co.

V. Southern R. Co., 143 N. C. 324, 55 S. E.

781; Williams v. Atlantic Coast Line R. Co.,

140 N. C. 623, 53 S. E. 448.

North Dakota.— Gram v. Northern Pac. R.

Co., 1 N. D. 252, 46 N. W. 972.

Oregon.— Hawley v. Sumpter R. Co., 49

Oreg. 509, 90 Pac. 1106, 12 L. R. A. N. S.

626.

Texas.— Gnlf, etc., R. Co. v. Benson, 69

Tex. 407, 5 S. W. 822, 5 Am. St. Rep. 74;

Gulf, etc., R. Co. r. Witte, 68 Tex. 295, 4

S. W. 490; International, etc., R. Co. v. New-
man, (Civ. App. 1897) 40 S. W. 854; Gal-

veston, etc., R. Co. !. Polk, (Civ. App. 1894)

28 S. W. 353; Texas, etc., R. Co. v. Ross, 7

Tex. Civ. App. 653, 27 S. W. 728.

Vermont.— Smith v. Central Vermont R.

Co., 80 Vt. 208, 67 Atl. 535.

Virginia.— Tutwiler v. Chesapeake, etc., R.

Co., 95 Va. 443, 28 S. E. 597 ; New York, etc.,

R. Co. V. Thomas, 92 Va. 606, 24 S. E. 264;

Eiehmond, etc., R. Co. v. Medley, 75 Va. 499,

40 Am. Rep. 734.

Washington.— Fireman's Fund Ins. Co. v.

Northern Pac. R. Co., 46 Wash. 635, 91 Pac.

13, holding that where property is burned by

a; fire originating on the right of way through

sparks from a passing engine and spreading

to adjoining property, it is immaterial as

regards the company's liability whether the

engine was improperly equipped, or whether
the employees in charge of the engine were
careful or negligent in operating it.

England.-— Smith !'. London, etc., R. Co.,

L. R. 5 C. P. 98, 39 L. J. C. P. 68, 21 L. T.

Rep. N. S. 668, 18 Wkly. Rep. 343.

See 41 Cent. Dig. tit. " Railroads," § 1676.

30. Imputed negligence see Negligence, 29
Cyc. 542 et seq.

31. Marquette, etc., R. Co. v. Spear, 44
Mich. 169, 6 N. W. 202, 38 Am. Rep. 242, 49
Mich. 246, 13 N. W. 610; Doggett v. Rich-

mond, etc., R. Co., 78 N. C. 305; St. Louis
Southwestern R. Co. v. Crabb, (Tex. Civ.

App. 1904) 80 S. W. 408; Allibone v. Texas,

etc., R. Co., 2 Tex. App. Civ. Cas. § 64;
Austin V. Chicago, etc., R. Co., 93 Wis. 496,

67 N. W. 1129.

Where plaintiff's negligence increased the

loss, he may still recover for ine damage done
before his "own negligence began to operate.

Stebbins r. Central Vermont R. Co., 54 Vt.

464, 41 Am. Rep. 855.

Where plaintiff's property is burned in a
warehouse, in which he had stored it, con-

tributory negligence of the warehouse com-
pany cannot be charged to him. Alabama
Great Southern R. Co. v. Clarke, 145 Ala.

459, 39 So. 816.

32. Pee infra, X, I, 4, g.

33. McTavish v. Great Northern R. Co., 8

N. D. 333, 79 N. W. 443, holding, however,

that the fact that there was a safer place,

which plaintiff had plenty of time to reach

after he saw the fire coming, does not show
contributory negligence, where there was
nothing to show that he knew, or had any
reason to believe, that there was a safer

place.

34. See supra, X, I, 1, b, (i).

35. See svpra, X, I, 1, b, (iii).

36. Union Pac, etc., R. Co. v. Williams, 3

Colo. App. 526, 34 Pac. 731; Union Pac. R.

Co. V. Arthur, 2 Colo. App. 159, 29 Pac. 1031;

West V. Chicago, etc., R. Co., 77 Iowa 654, 35

N. W. 479, 42 N. W^ 512 [distinguishing

Small V. Chicago, etc., R. Co., 50 Iowa 338]

;

Peter v. Chicago, etc., R. Co., 121 Mich. 324,

80 N. W. 295, 80 Am. St. Rep. 500, 46

L. R. A. 224; Laird v. Connecticut, etc., R.

Co., 62 N. H. 254, 13 Am. St. Rep. 564;

[X, I, 4, b]
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where the property-owner knowingly or purposely places his property where
sparks would be Uable to ignite it,^' or where, beiag present, he permits it to remain
in proximity to a fire in actual progress without making an effort to protect it,'* or
where otherwise his negUgence is gross or such as amounts to fraud; '^ and under
some an express exception is made where the owner is guilty of contributoiy
neghgence in its ordinary meaning.^" But under statutes making the occurrence
of such fire -prima facie evidence of neghgence on the part of the railroad com-
pany,*' contributory neghgence of the injured property-owner may be taken into
consideration in determining the company's Hability.*^

e. Ereeting Buildings or Placing- Property Near Railroad— (i) In General.
Where an owner of property erects and uses a building, or places other property
for ordinary purposes on his land near a railroad track, he is not guilty of negU-
gence per se, so as to preclude him from recovering for damages thereto by a fire

caused by the railroad company's neghgence.*' The owner, however, assumes
the risks incident to the position of his property and must use such care as ordinary
prudence would dictate in view of the unavoidable perils to which it is exposed;**
and if his property is destroyed by a fire from engines without any negligence
on the part of the railroad company, he cannot recover.*^

Eowell r. Railroad Co., 57 N. H. 132, 24
Am. Rep. 59.

37. Union Pac, etc., E. Co. v. Williams, 3
Colo. App. 526, 34 Pac. 731.

38. Union Pac, etc., R. Co. c. Williams, 3
Colo. App. 526, 34 Pac. 731 ; Denver, etc., E.
Co. V. Morton, 3 Colo. App. 155, 32 Pae.
345.

39. Eowen v. Boston, etc., R. Co., 179
Mass. 524, 61 N. E. 141; Matthews v. Mis-
souri Pac. R. Co., 142 Mo. 645, 44 S. W.
802; Mathews v. St. Louis, etc., R. Co., 121
Mo. 298, 24 S. W. 591, 25 L. R. A. 161
(holding this to be true under a statute giv-

ing the railroad company an insurable in-

terest in the property along its right of
way) ; Walker v. Missouri Pae. R. Co., 68
Mo. App. 465.

40. Hubbard v. New York, etc., R. Co., 72
Conn. 24, 43 Atl. 550.
41. See supra, I, I, 1, b, (I).

42. Ft. Scott, etc., R. Co. v. Tubbs, 47 Kan.
630, 28 Pac. 612, holding, however, that a
property-owner is not chargeable with con-
tributory negligence on a mere finding of fail-

ure to take precautions to protect his land
from such fires.

43. Florida.— Jacksonville, etc., R. Co. v.

Peninsular Land, etc., Co., 27 Pla. 1, 157, 9

So. 661, 17 L. E. A. 33, 65.

Indiana.— Cleveland, etc., R. Co. v. Scant-
land, 151 Ind. 488, 51 N. E. 1068; Indian-
apolis, etc., R. Co. V. Paramore, 31 Ind.
143.

Ken tucky.— Cincinnati, etc., R. Co. v. Bar-
ker, 94 Ky. 71, 21 S. W. 347, 14 Ky. L. Rep.
750; Cincinnati, etc., R. Co. ;;. Cecil, 90 S. W.
585, 28 Ky. L. Rep. 830.

Maine.— Boston Excelsior Co. v. Bangor,
etc., R. Co., 93 Me. 52, 44 Atl. 138, 47 L. R. A.
82.

Michigan.— Briant v. Detroit, etc., R. Co.,

104 Mich. 307, 62 N. W. 365.

New York.— Cook v. Champlain Transp.
Co., 1 Den. 91.

Tennessee.— Burke v. Louisville, etc., R.

Co., 7 Heisk. 451, 19 Am. Rep. 618.

[X, I, 4, b]

Texas.— St. Louis Southwestern R. Co. r.

Miller, 27 Tex. Civ. App. 344, 66 S. W. 139;
Rutherford v. Texas, etc., E. Co., (Civ. App.
1901) 61 S. W. 422, 28 Tex. Civ. App. 590,

68 S. W. 825.
Virginia.— Southern E. Co. v. Patterson,

105 Va. 6, 52 S. E. 694. Compare Norfolk,

etc., E. Co. V. Perrow, 101 Va. 345, 43 S. E.

614, holding that the fact that the wall of

a house is wrongfully on the right of way
does not justify the wilful or negligent de-

struction of the house by the railroad com-
pany by fire.

See 41 Cent. Dig. tit. "Eailroads," § 1679.

Where a party erects his building at a rea-

sonably safe distance from the railroad track,

he cannot be held guilty of negligence be-

cause his building is so situated as to be'

liable to be set on fire by another subsequentlj

erected in dangerous proximity to the rail-

road track. Toledo, etc., E. Co. v. Maxfield,

72 111. 95.

44. St. Louis, etc., E. Co. v. Clements, 82
Ark. 3, 99 S. W. 1106 (holding that where
a person places property on a depot platform,

until a bill of lading is issued or it is re-

ceived by some agent of the railroad com-
pany, it is such person's duty to care for the

property in such a manner as a reasonably
prudent person would do tmder similar cir-

cumstances) ; Chicago, etc., E. Co. v. Pen-
nell, 94 111. 448; St. Louis, etc., E. Co. v.

Stevens, 3 Kan. App. 176, 43 Pac. 434; Col-

lins t'. New York Cent., etc., E. Co., 5 Hun
(N. Y.) 499. And see infra, X, I, 4, e. If an
owner, knowing that the property in ques-

tion is easily set on fire, places it in an
unprotected condition nearer defendant's rail-

road tracks, where he knows it is daily oper-

ating trains, than a man of ordinary pru-

dence would do, he is guilty of contributory
negligence barring a recovery. Ft. Worth,
etc., E. Co. V. Dial, 38 Tex. Civ. App. 260, 85

S. W. 22.

45. Indianapolis, etc., E. Co. v. Paramore,
31 Ind. 143; Briant v. Detroit, etc., E. Co.,

104 Mich. 307,. 62 N. W. 365.
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(ii) Acquiescence or Consent of Railroad Company. An owner of

property is guilty of contributory negligence where he places or allows his prop-

erty to remain on the railroad company's right of way or other property near

its tracks, without its authority or consent/" but not where he places or allows it

to remain there with the express or implied consent of the railroad company/'
or by reason of a custom in which the railroad company acquiesced.'"

d. Combustibles Near Railroad. As a general rule an owner of land has a

right to use it in the ordinary and usual way and is not bound to remove dry grass,

weeds, leaves, or other combustible material from his land adjoining a railroad

right of way, in anticipation of probable neghgence on the part of the railroad

company, and a failure to perform such acts will not make him guilty of con-

tributory negligence so as to preclude a recovery for damages caused by a fire

originating through the railroad company's negligence.^"

46. Connelly v. Erie R. Co., 68 N. Y. App.
Div. 542, 74 N. Y. Suppl. 277 (holding
plaintiflf guilty of contributory negligence for

not removing dry grass and rubbish from
around such property or not removing the
property itself) ; Post v. Buffalo, etc., R. Co.,

108 Pa. St. 585; Texas, etc., R. Co. v. Tan-
kersley, 63 Tex. 57 (holding this to be true
where bailees of cotton had, with the ovpner's

knowledge, negligently allowed it to remain
on a railroad platform where it was injured
by fire) ; Fischer v. Bonner, (Tex. Civ. App.
1893) 22 S. W. 755. Compare Southern R.
Co. (!. Wilson, 138 Ala. 510, 35 So. 561, hold-
ing that plaintiff's placing and keeping his

cotton on the station platform of defendant
railroad company, although it had not been
offered to defendant for transportation, can-
not, as matter of law, be held negligence or
the proximate oause of its destruction, he
not having notice that defendant's locomotive
was so constructed, equipped, and operated
as to endanger the cotton.

47. Indiana.— Pennsylvania Co. v. Gallen-

tine, 77 Ind. 322; Pittsburgh, etc., R. Co. D.

Noel, 77 Ind. 110; Pittsburgh, etc., R. Co. v.

Nelson, 51 Ind. 150.

Kansas.— Kansas City, etc., R. Co. v.

Blaker, 68 Kan. 244,-75 Pac. 71, 64 L. R. A.
81 (erection of structures on the right of

way with the consent of tne company) ;

Kansas City, etc., R. Co. v. Chamberlin,

(1900) 60 Pac. 15.

Kentucky.^ Louisville, etc., R. Co. v. Sam-
uels, 67 S. W. 235, 22 Ky. L. Rep. 303, hold-

ing, however, that plaintiff is bound to use

reasonable care to protect his property, to

relieve him from liability for contributory

negligence.

Maine.— Boston Excelsior Co. v. Bangor,
etc., R. Co., 93 Me. 52, 44 Atl. 138, 47 L. R. A.

82; Sherman v. Maine Cent. R. Co., 86 Me.
422, 30 Atl. 69, holding that the fact that a
building extends a few feet on to the location

of a railroad, if placed there or permitted to

remain by license of the railroad company,
> will not exempt the company from liability

under Rev. St. c. 51, § 64, for injuries to

the building or its contents by fire commu-
nicated by its engines.

Massachusetts.— IngersoU v. Stockbridge,

etc., R. Co., 8 Allen 438.
Texas.— San Antonio, etc., R. Co. v. Home

Ins. Co., (Civ. App. 1902) 70 S. W. 999;

Texas, etc., R. Co. v. Ross, 7 Tex. Civ. App.
653, 27 S. W. 728.

United States.— Cincinnati, etc., R. Co. v.

South Fork Coal Co., 139 Fed. 528, 71

C. C. A. 316, 1 L. R. A. 533, holding that
the measure of the railroad company's obli-

gation to avoid a negligent destruction by
fire of the property in such cases, is the

same as if the property had been placed near
to, but off, the premises.

Canada.— McLaren v. Canada Cent. R. Co.,

32 U. C. C. P. 324 [affirmed in 8 Ont. App.
564].

See 41 Cent. Dig. tit. " Railroads," § 1680.

Where the property is placed on a platform
near the railroad company's tracks but not
controlled by the railroad company, there is

no question of consent or acquiescence, and
the fact that the railroad company by its

act induced the property-owner to place his

property where it was burned under the belief

that it would be safe from the fire of passing
engines, does not estop the railroad company
from setting up contributory negligence. Mar-
tin V. Texas, etc., R. Co., 87 Tex. 117, 26
S. W. 1052.

48. Gulf, etc., R. Co. v. McLean, 74 Tex.

646, 12 S. W. 843.

49. Alabama.— Louisville, etc., R. Co. v.

Marbury Lumber Co., 125 Ala. 237, 28 So.

438, 50 L. R. A. 620 (cotton piled near
track) ; Louisville, etc., R. Co. v. Malone,
116 Ala. 600, 22 So. 897.

California.— Flynn v. San Francisco, etc.,

R. Co., 40 Cal. 14, 6 Am. Rep. 695.

Illinois.— Cleveland, etc., R. Co. !'. Ste-

phens, 173 111. 430, 51 N. E. 69 [affirming

74 111. App. 586] (construing Act (1869),

§ 1); Illinois Cent. R. Co. (;. Almon, 100

111. App. 530 ; Lake Erie, etc., R. Co. v. Kirts,

29 111. App. 175. But see Chicago, etc., R.

Co. V. Simonson, 54 111. 504, 5 Am. Rep. 155;

Illinois Cent. R. Co. v. Frazier, 47 111. 505;

Ohio, etc., R. Co. v. Shanefelt, 47 111. 497, 95

Am. Dec. 504.

Indiana.— GhicSLgo, etc., R. Co. v. Burger,

124 Ind. 275,24 N". E. 981; Louisville, etc., R.

Co. V. Krinning, 87 Ind. 351 ; Pittsburgh, etc.,

R. Co. V. Jones, 86 Ind. 496, 44 Am. Rep.

334; Pittsburgh, etc., R. Co. v. Hixon, 79

Ind. Ill; Chicago, etc., R. Co. v. Kern, 9

Ind. App. 505, 36 N. E. 381 ; Cnicago, etc., R.

Co. V. Smith, 6 Ind. App. 262, 33 N. E.

241.

[X, I, 4, d]
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e. Precautions Against Communication of Fire. A person owning property-

near a, railroad has a right to use his property in the ordinary and usual way and
is not guilty of contributory negligence so as to preclude him from recovering'
damages for injury thereto by fire from the railroad, because he fails to guard
against unusual dangers or negligence of the railroad company.^" He is so negli-

Kansas.— Walker v. Chicago, etc., E. Co.,

76 Kan. 32, 90 Pac. 772, 123 Am. St. Rep.
119, 12 L. E. A. K. S. 624; St. Joseph, etc.,

E. Co. r. Chase, 11 Kan. 47.
Kentucky.— Louisville, etc., E. Co. v.

Beeler, 103 S. W. 300, 31 Ky. L. Eep. 750,
11 L. R. A. N. S. 930.

Micliiqan.— Kendrick v. Towle, 60 Mich.
363, 27 N. w. oQl, 1 Am. St. Eep. 526.

Mississippi.— Alabama, etc., E. Co. v.

^tna Ins. Co., 82 Miss. 770, 35 So. 304.
Missouri.— ilathews v. St. Louis, etc., E.

Co., 121 Mo. 298, 24 S. W. 591, 25 L. E. A.
161; Patton v. St. Louis, etc., E. Co., 87 Mo.
117, 56 Am. Eep. 446; Palmer v. Missouri
Pac. E. Co., 76 Mo. 217 ; Fitch i . Pacific E.
Co., 45 ilo. 322. Compare Coates r. Mis-
souri, etc., R. Co., 61 Mo. 38.

Keio Jersey.— Salmon v. Delaware, etc., E.
Co., 38 N. J. L. 5, 20 Am. Rep. 356, 39
N. J. L. 299, 23 Am. Eep. 214.
New York.— Kalbfleisch i: Long Island E.

Co., 102 N. Y. 520, 7 N. E. 557, 55 Am. Rep.
832, holding that the taking out of inflam-
mable benzine on one's own property near a
railroad is not contributory negligence.

Pennsylvania.— Philadelphia, etc., E. Co. v.

Schultz, 93 Pa. St. 341.
Tennessee.—-Louisville, etc., E. Co. v.

Short, 110 Tenn. 713, 77 S. W. 936, cotton
on open platform fifty feet from track.

Texas.— Gulf, etc., E. Co. (. Fields, 2 Tex.
App. Civ. Cas. § 794; Ft. Worth, etc., E. Co.
V. Eatliffe, 2 Tex. App. Civ. Cas. § 681 ; Gulf,
etc., E. Co. r. Lowe, 2 Tex. App. Civ. Cas.

§ 648; Houston, etc., R. Co. v. McDonough,
1 Tex. App. Civ. Cas. § 651.

Virginia.— Richmond, etc., R. Co. r. Med-
ley, 75 Va. 499, 40 Am. Rep. 734.

West Virginia.— Snyder v. Pittsburgh, etc.,

E. Co., 11 W. Va. 14.

Wisconsin.— Caswell r. Chicago, etc., E.
Co., 42 Wis. 193; Erd i-. Chicago, etc., E. Co.,

41 Wis. 65; Kellogg v. Chicago, etc., K Co.,

26 Wis. 223, 7 Am. Eep. 69.

England.— Vaughan c. Taff Vale E. Co., 3

H. & N. 743, 22 Jur. 1308, 28 L. J. Exch. 41,
32 L. T. Eep. N. S. 163, 7 Wkly. Rep. 120.

Canada.— Holmes r. Midland E. Co., 35
U. C. Q. B. 253.

See 41 Cent. Dig. tit. " Eailroads," § 1681.
Although an owner of land owns the fee

in the right of way of a railroad he is under
no obligation to keep the grass cut on the
right of way or to move rubbish or combus-
tible material therefrom or from his land
adjoining. Pittsburgh, etc., E. Co. f. Jones,
86' Ind. 496, 44 Am. Eep. 334.

50. Alabama.— Louisville, etc., R. Co. v.

Sullivan Timber Co., 138 Ala. 379, 35 So.

327.

Florida.— Jacksonville, etc., E. Co. r. Pen-
insular Land, etc., Co.. 27 Fla. 1, 157, 9 So.

061, 17 L. E. A. 33, 65.

[X, I, 4, e]

Illinois.— American Strawboard Co. v. Chi-
cago, etc., E. Co., 177 lU. 513, 53 N. E. 97
[reversing 75 111. App. 420], 91 111. App. 635
iaiflrmed in 190 111. 268, 60 K E. 518];
Cleveland, etc., E. Co. v. Tate, 104 111. App.
615 (holding that it shall not in any case be
considered as negligence on the part of the
owner or occupant of property injured that
he has used the same in the manner or per-

mitted the same to be used or remain in the
condition it would have been used or re-

mained had no railroad passed near the prop-
erty injured) ; Toledo, etc., E. Co. v. King-
man, 49 ni. App. 43. An Illinois statute
(Hurd Eev. St. (1895) § 1206), providing
that it shall not be considered negligence on
the part of the owner to use property in the
same manner, or permit it to remain in the
same condition it would have been used or

remained had no railroad passed through it,

applies to uses and conditions arising after

the construction of the railroad as well as

before. Cleveland, etc., E. Co. v. Stephens,

74 111. App. 586 [affirmed in 173 lU. 430, 51

N. E. 69].
Indiana.— Pittsburgh, etc., E. Co. v. In-

diana Horseshoe Co., L54 Ind. 322, 56 N. E.

766; Cleveland, etc., Tl. Co. v. Soantland, 151

Ind. 488, 51 N. E. 1068; Cinciimati, etc., E.

Co. c. Smock, 133 Ind. 411, 33 N. E. 108;
Indiana Clay Co. v. Baltimore, etc., R. Co.,

31 Ind. App. 258, 67 N. E. 704; New York,

etc., R. Co. V. Grossman, 17 Ind. App. 652, 46

N. E. 546.
Kansas.— Walker i . Chicago, etc., E. Co.,

76 Kan. 32, 90 Pac. 772, 123 Am. St. Rep.

119, 12 L. R. A. N. S. 624.

Minnesota-.— Lindsay !\ Winona, etc., R.

Co., 29 Minn. 411, 13 N. W. 191, 43 Am. Rep.

228.

Mississippi.— Brister v. Illinois Cent. R.

Co., 84 Miss. 33, 36 So. 142; Mississippi

Home Ins. Co. i". Louisville, etc., R. Co., 70

Miss. 119, 12 So. 156.

Xehraska—-Union Pac. E. Co. v. Eay, 46

Xebr. 750, 6.3 N. W. 773 (holding that the fact

that plaintiff permitted hay to lie on land

in windrows, and that a firebreak plowed
around the farm was insufficient, does not

constitute contributory negligence as a mat-

ter of law) ; Omaha Fair, etc., Assoc. /. ilis-

souri Pac. E. Co., 42 Nebr. 105, 60 N. W.
330.

Neio York.— Fero v. Buffalo, etc., E. Co.,

22 N. Y. 209, 78 Am. Dec. 178.

North Carolina.— Phillips v. Durham, etc.,

E. Co., 138 N. C. 12. 50 S. E_. 462.

Pennsylvania.— Philadelphia, etc., R. Co.

V. Schulz, 93 Pa. St. 341; Philadelphia, etc.,

E. Co. i:. Hendrickson, 80 Pa. St. 182, 21 Am.
Rep. 97.

Texas.— St. Louis, etc., R. Co. ?. Crabb,

(Civ. App, 1904) 80 S. W. 4«8, holding that

he need not discontinue tite ordinary bene-
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gent only where he fails to exercise reasonable prudence, under the circumstances,

in guarding against the ordinary dangers incident to the operation of the rail-

road/^ or in preventing the particular injury complained of.^^ Thus it has been
held that a property-owner is not guilty of contributory negligence for failing to

fioial use of the property, althougli such use
may increase to some extent the hazard from
fire.

West Virginia.— Snyder v. Pittsburgh, etc.,

R. Co., 11 W. Va. 14.

Wisconsin.— Kellogg v. Chicago, etc., E.
Co., 26 Wis. 223, 7 Am. Rep. 69.

Canada.— Jaflfrey v. Toronto, etc., E. Co.,

23 U. C. C. P. 553.

See 41 Cent. Dig. tit. " Railroads," § 1682.
One living on a prairie farm at some dis-

tance from a railroad, with intervening high-
ways and cultivated farms, is not as a matter
of law guilty of contributory negligence in
not surrounding his premises with fire-

guards. Union Pac. R. Co. v. MoCoUum, 2
Kan. App. 319, 43 Pac. 97.

"Where a railroad company pays a certain
amount of money for removing a bam out of
danger from the fires of locomotives, but the
one 30 paid neglects to do so, it is not such
contributory negligence as will bar the own-
er's right of recovery for the loss of the barn
by fire caused by the negligence of the com-
pany's employees. Jefifreis v. Philadelphia,
etc., R. Co., 3 Houst. (Del.) 447.

Care under contract for construction of

side-track.— Where defendant builds a siding

to plaintiff's factory under a contract by
which plaintiff agrees " to exercise the great-

est care in the management of the siding

herein provided for, also to use such means
and care generally as will tend to avoid

accidents of any kind," plaintifi' is not
liable for accumulations of rubbish beside

the track through which fire is communi-
cated to its building. Pittsburgh, etc., R.
Co. V. Indiana Horseshoe Co., 154 Ind. 322,

56 N. E. 766. But where, under a contract

for the construction of a side-track, by which
plaintiff agrees to release defendant from
any liability for loss by fire caused by de-

fendant's negligence or otherwise, and also

agrees to keep the premises in a safe condi-

tion, free from inflammable material, plain-

tiff's foreman, knowing that one of defendant's

engines throws sparks, instructs the engineer

to come upon the premises on a day when the

wind is blowing almost a gale, and when
the ground is littered with shavings, saw-

dust, and other combustible matter, merely

requesting the engineer to be careful, and the

engine, although defective, is properly man-
aged, and communicates fire by means of

flying sparks, which results in the destruc-

tion of a pile of lumber, the negligence, if

any, is that of plaintiff and not of defendant.

Mann v. Pere Marquette E. Co., 135 Mieu.

210, 97 ST. W. 721.

Where a child while in its parent's home
is injured by fire escaping from a passing

locomotive, and igniting its clothing, its par-

ents cannot be held negligent for placing it

in an exposed position, since they are not

to be hampered in the use of their home by

[85]

the fact of its being near a railroad. Gulf,

etc., E. Co. V. Johnson, (Tex. Civ. App. 1899)

51 S. W. 531.

The owner of a warehouse near a railroad

track is not required to keep a fire hose in

the warehouse to guard against fires set by
sparks from the engines of passing trains.

Alabama Great Southern E. Co. v. Planters'

Warehouse, etc., Co., (Ala. 1907) 45 So. 82.

51. Kansas.— 'St. Louis, etc., E. Co. v. Ste-

vens, 3 Kan. App. 176, 43 Pac. 434.

Meiraska.— Omaha Fair, etc., Assoc, v.

Missouri Pac. E. Co., 42 Nebr. 105, 60 N. W.
330.

Neiv York.— T'ero v. Buffalo, etc., E. Co.,

22 N. Y. 209, 78 Am. Dec. 178.

Pennsylvania.— Haverly v. State Line, etc.,

E. Co., 135 Pa. St. 50, 19 Atl. 1013, 20 Am.
St. Rep. 848.

Texas.— St. Louis Southwestern E. Co. v.

Crabb, (Civ. App. 1904) 80 S. W. 408; Gulf,

etc., E. Co. u. Jagoe, (Civ. App. 1895) 32

S. W. 717; Allibone v. Texas, etc., E. Co., 2

Tex. App. Civ. Cas. § 64.

Wisconsin.— Austin v. Chicago, etc., E. Co.,

93 Wis. 496, 67 N. W. 1129; Ward v. MU-
waukee, etc., E. Co., 29 Wis. 144.

United States.— Svea Ins. Co. v. Vicks-

burg, etc., R. Co., 153 Fed. 774.

See 41 Cent. Dig. tit. " Railroads," § 1682.

The condition of the owner's property, as
where the roof of his barn is not secure
(Philadelphia, etc., R. Co. v. Hendrickson,
80 Pa. St. 182, 21 Am. Rep. 97), or where
a pane of glass is out of the window of his

house (Wild v. Boston, etc., H. Co., 171 Mass.
245, 50 N. E. 533; Martin v. Western Union
R. Co., 23 Wis. 437, 99 Am. Dec. 189), does

not constitute contributory negligence.

52. Chicago, etc., R. Co. v. Willard, 111

111. App. 225 (failing to save cattle in at-

tempting to save other property is not con-

tributory negligence) ; Snyder v. Pittsburgh,

etc., R. Co., 11 W. Va. 14; Austin v. Chi-

cago, etc., R. Co., 93 Wis. 496, 67 N. W.
1129.
Contributory negligence which precludes a

recovery in case of a railroad fire is where
in the presence of a seen danger, as where
the fire has been set, the property-owner

omits to do what prudence requires to be

done under the circumstances for the pro-

tection of his property, or does some act in-

consisfent with its preservation. Snyder v.

Pittsburgh, etc., E. Co., 11 W. \^a. 14; Kel-

logg V. Chicago, etc., E. Co., 26 Wis. 223, 7

Am. Eep. 69. If the danger is not seen, but
is anticipated merely or dependent upon fu-

ture events, the property-owner is not bound
to guard against it by reverting from his

usual course, being otherwise a prudent one,

in the management of his property and busi-

ness. Snyder v. Pittsburgh, etc., E. Co., 11

W. "Va. 14; Kellogg r. Chicago, etc., E. Co.,

26 Wis. 223, 7 Am. Rep. 69.

[X. I, 4* e]
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have fire-breaks plowed around his premises/^ or to make fire-guards or plow
around his hay or wheat stacks/* or in faihng to keep his land free from grass.^

f. Extinguishment of Fire. Where a property-owner or his agent or servant

seeing his property in danger from a fire smarted by a railroad in time to arrest

its progress makes no effort to do so, he is guilty of contributory negUgence pre-

cluding a recovery.^^ He is not bound, however, to use extraordinary means to

extinguish or prevent the spread of the fire,^^ nor is he negligent in failing to

attempt to extinguish the fire if his efforts would have been unavailing,"' or if

he makes a mistake of judgment as to the best method of extinguishing the fire,*'

or where the fire is of such a character as to impress a man of ordinary prudence
with the beUef that it does not immediately endanger his property. "'' Nor is he
neghgent if he uses reasonable and hona fide efforts to stay the fire but which
under the circumstances are ineffectual/^

g. As Projdmate Cause of Injury. The mere fact that the property-owner is

guilty of negligence in respect to the fire which causes his injury does not necessarily

preclude him from recovering therefor on the ground of contributory negligence;

but it must also appear that such negligence is the proximate cause of the injury,

or in other words, that he has done some act or omitted some duty which is the

proximate cause of the injury, either by contributing to the setting of the fire or

to the damages resulting therefrom.'^ Where the property-owner's negligence

53. Burlington, etc., R. Co. v. Westover, 4

Nebr. 268.

54. Union Pac. R. Co. v. Arthur, 2 Colo.

App. 159, 29 Pac. 1031; Padgett v. Atchison,

etc., R. Co., 7 Kan. App. 736, 52 Pac. 578
(one and a half and two and a half miles

from railroad) ; Hoffman v. Chicago, etc., R.

Co., 40 Minn. 60, 41 N. W. 301 (not negli-

gence per se) ; Gulf, etc., R. Co. v. Johnson,
54 Fed. 474, 4 C. C. A. 447 (holding also

that it is not contributory negligence to

leave the land between the stack and the rail-

road track in its natural condition) . Com-
pare Kesee v. Chicago, etc., R. Co., 30 Iowa
78, 6 Am. Rep. 643; Kansas Pac. R. Co. v.

Brady, 17 Kan. 380.

55. Louisville, etc., R. Co. v. Hart, 119
Ind. 273, 21 N. E. 753, 4 L. R. A. 549; Mo-
bile, etc., R. Co. V. Stinson, 74 Miss. 453, 21
So. 522; Gulf, etc., R. Co. v. Johnson, 54
Fed. 474, 4 C. C. A. 447.

56. Tilley v. St. Louis, etc., R. Co., 49 Ark.
535, 6 S. W. 8; St. Louis, etc., R. Co. v.

Hecht, 38 Ark. 357; Illinois Cent. R. Co. v.

McClelland, 42 111. 355; Illinois Cent. R. Co.

V. McKay, 69 Miss. 139, 12 So. 447; Hawley
V. Sumpter R. Co., 49 Oreg. 509, 90 Pac.
1106, 12 L. R. A. N. S. 526; Eaton v. Oregon
R., etc., Co., 19 Oreg. 391, 24 Pac. 415, 19

Oreg. 397, 24 Pac. 417.

If the owner or his agents or servants ar-

rive after the property is on fire they must
save what they can, or that omitted to be
saved will go in mitigation of damages. St.

Louis, etc., R. Co. v. Hecht, 38 Ark. 357.

Agents or employees of the owner in an-
other business not connected with the prop-

erty are under no legal obligation to protect

it, and their omission to do so is not con-

tributory negligence on the part of the owner.
St. Louis, etc., R. Co. v. Hecht, 38 Ark. 357;
San Antonio, etc., R. Co. v. Adams, (Tex.

Civ. App. 1902) 66 S. W. 578, holding that

where the fire was seen as it was starting

[X, I, 4, e]

by men who were digging a well for plaintiff,

and could have been extinguished by them
before it did much damage, their failure to

do so did not preclude a recovery by plaintiff,

the well diggers not being in his general

employ.
57. Bevier v. Delaware, etc.. Canal Co., 13

Hun (N. Y.) 254.

Where plaintiff is at the time engaged in

work of an engrossing character, which re-

quires his entire attention, it is not neces-

sarily contributory negligence for him to fail

to leave such work and attempt to extinguish
the fire. Franey v. Illinois Cent. R. Co., 104
111. App. 499.

58. Tilley v. St. Louis, etc., R. Co., 49
Ark. 535, 6 S. W. 8; Sugarman v. Manhat-
tan El. R. Co., 16 N. Y. Suppl. 533, hold-

ing that the fact that plaintiff who saw
the fire became frightened and ran away
without attempting to extinguish it wiU not

render her guilty of contributory negligence

where it is not shown that she could have
prevented the loss.

59. Alabama Great Southern R. Co. v.

Planters' Warehouse, etc., Co., (Ala. 1907)
45 So. 82.

60. Chicago, etc., R. Co. v. Bautsch, 129

111. App. 23 (holding that it is not necessary

whenever a farmer sees smoke on the right of

way by the side of his land, indicating that

there is fire upon the right of way, for him
to go upon the right of way and try to sub-

due the fire) ; Texas Pac. R. Co. v. Leon,

etc.. Land Co., (Tex. Civ. App. 1899) 49

S. W. 253.

61. Indiana Clay Co. v. Baltimore, etc., R.

Co., 31 Ind. App. 258, 67 N. E. 704; Lake
Erie, etc., R. Co. v. Keiser, 25 Ind. App. 417,

58 N. E. 505; Wabash R. Co. i'. Miller, 18

Ind. App. 549, 48 N. E. 663; Perley v. East-

ern R. Co., 98 Mass. 414, 96 Am. Dec. 645.

62. Iowa.— Liming v. Illinois Central R.
Co., 81 Iowa 246, 47 N. W. 66.
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is the proximate cause of the injury the law will not generally compare the degrees

of negligence between him and the railroad company, if each party has been

wanting in ordinary care and prudence;"^ but it has been held that although

plaintiff is guilty of negligence which in some degree contributes to the injury,

yet if defendant is guilty of greater negligence in the absence of which the injury

might have been avoided, plaintiff may recover. °*

5. Proximate Cause of Injury °^— a. In General. A railroad company is

liable for damages caused by fire escaping from its engines or right of way only

where its negligence in permitting such fire to start or escape is the proximate

cause of injury; or in other words where the injury is the natural and probable

consequence of the railroad company's negUgence, that is, a consequence so natural

that a reasonable person might or should have foreseen that it was Hkely to

result. °° It is not fiable where the fire is purely an unavoidable accident, caused

by fire escaping from one of its engines,"' or where some new agency not within

the reasonable contemplation of the railroad company intervenes and brings about

the injury. °'

Kansas.— Union Pac. R. Co. v. Eddy, 2

Kan. App. 291, 42 Pac. 413.

Missouri.— Fitch v. Pacific R. Co., 45 Mo.
322; Reed v. Missouri Pac. R. Co., 50 Mo.
App. 504.

New Jersey.— Wiley v. West Jersey R. Co.,

44 N. J. L. 247.

North Carolina.— Dtoggett v. Richmond,
etc., R. Co., 78 N. C. 305.

Permsylvania.— Philadelphia, etc., R. Co.

V. Hendrickson, 80 Pa. St. 182, 21 Am. Rep.
97.

Texas.— St. Louis Southwestern R. Co. v.

Crabb, {Civ. App. 1904) 80 S. W. 408;
Paris, etc., R. Co. v. Nesbitt, (Civ. App.
1896) 38 S. W. 243; Houston, etc., R. Co. v.

McDonough, 1 Tex. App. Civ. Cas. § 651.

Wisconsin.— Gibbins v. Wisconsin Valley

R. Co., 62 Wis. 546, 22 N. W. 533.

See 41 Cent. Dig. tit. " Railroads," § 1684.

63. Missouri Pac. R. Co. v. Haynes, 1 Kan.
App. 586, 42 Pac. 259. Compare Chicago,

etc., R. Co. V. Simonson, 54 111. 504, 5 Am.
Eep. 155.

64. Great Western R. Co. v. Haworth, 39

111. 346; Edwards ;;. Bonner, 12 Tex. Civ.

App. 236, 33 S. W. 761. But see Paris, etc.,

E. Co. V. Nesbitt, 11 Tex. Civ. App. 608, 33

S. W. 280.
65. Contributory negligence as proximate

cause of injury see supra, X, I, 4, g.

Presumptions and burden of proof as to

proximate cause see infra, X, I, 6, d, (i), (c).

Questions for jury as to proximate cause

see infra, X, I, 6, f, (vil).

66. Illinois.— Illinois Cent. R. Co. v. Siler,

229 111. 390, 82 N. E. 362 (personal injury

in trying to put out fire) ; Chicago, etc., R.

Co. V. Pennell, 110 111. 435; Toledo, etc., R.

Co. V. Muthersbaugh, 71 lU. 572; Pent v.

Toledo, etc., R. Co., 59 111. 349, 14 Am. Rep.

13; Illinois Cent. R. Co. v. Almon, 100 111.

App. 530.

Indiana.— Chicago, etc., R. Co. v. Barnes,

2 Ind. App. 213, 28 N. E. 328.

loioa.— Slosson v. Burlington, etc., R. Co.,

51 Iowa 294, 1 N. W. 543.
Kansas.— -Bt. Louis, etc., R. Co. v. League,

71 Kan. 79, 80 Pac. 46.

Maryland.— Ryan v. Gross, 68 Md. 377, 12

Atl. 115, 16 Atl. 302; Annapolis, etc., R. Co.

V. Gantt, 39 Md. 115.

Mississippi.— Clisby r. Mobile, etc., R. Co.,

78 Miss. 937, 29 So. 913.
North Carolina.— Doggett v. Richmond,

etc., R. Co., 78 N. C. 305.

Pennsylvania.— Hoag v. Lake Shore, etc.,

R. Co., 85 Pa. St. 293, 27 Am. Rep. 653;
Pennsylvania R. Co. v. Hope, 80 Pa. St. 373,
21 Am. Rep. 100; Oil Creek, etc., R. Co. v.

Keighron, 74 Pa. St. 316.

Texas.— McFarland v. Gulf, etc., R. Co.,

(Civ. App. 1905) 88 S. W. 450.

Wisconsin.— Kellogg .v. Chicago, etc., R.
Co., 26 Wis. 223, 7 Am. Rep. 69.

See 41 Cent. Dig. tit. "Railroads," §§ 1687-
1689.

A delay in furnishing transportation
whereby certain property accumulated in

sheds and adjacent streets and caught fire,

which was communicated to plaintiff's ware-
house, is in no legal sense the proximate
cause of the fire. Martin v. St. Louis, etc.,

R. Co., 55 Ark. 510, 19 S. W. 314.

67. Butcher v. Vaca Valley, etc., R. Co.,

67 Cal. 518, 8 Pac. 174; Slosson v. Burling-
ton, etc., R. Co., 51 Iowa 294, 1 N. W. 543;
Atchison, etc., R. Co. v. Dennis, 38 Kan. 424,

17 Pac. 153; Atchison, etc., R. Co. v. Riggs,

31 Kan. 622, 3 Pac. 305; Leavenworth, etc.,

R. Co. V. Cook, 18 Kan. 261; St. Louis, etc.,

R. Co. V. Hoover, 3 Kan. App. 577, 43 Pac.
854.

68. Ryan v. Gross, 68 Md. 377, 12 Atl. 115,

16 Atl. 302. And see infra, X, I, 5, b, (i)

.

Personal injuries.—Where a person is se-

verely burned while attempting to save his

property, the negligence of defendant in set-

ting out the fire is not the proximate cause

of such personal injuries. Logan v. Wabash
R. Co., 96 Mo. App. 461, 70 S. W. 734;

Seale v. Golf, etc., R. Co., 65 Tex. 274, 57

Am. Rep. 602, holding tliat where fire started

by sparks from a locomotive spread to ad-

joining land and a landowner's daughter was
burned to death in trying to put it out, an

action was not maintainable against the rail-

road company, such attempt and not the

company's negligence being the proximate

cause of the child's death.

[X, I, 5, a]
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b. Spread of Fire— (i) Lv General. The maxim that the proximate
and not the remote cause is to be considered is not controlled 1^ time or distance
or by the succession of natural events.'' If the injury is one which might reason-
ably have been anticipated from the neghgent act of the railroad company in
permitting the fire to start or escape, and the fire bums as one continuous fire

"without a break in the fine of causation, and without the aid of any independent
agency, the injury, if traceable to the first fire, is a proximate consequence of the
£re notwithstanding the fire has passed through the land or property of others
tefore causing such injury.'" If, however, the fire spreads beyond its natural

The fact tliat theie was a temporary arrest
and cessation of the fire cannot be regarded
as a new and independent cause, nor can it

be said that the fire was onteide of the
T)ounds of reasonable anticipation as a result
of the primary negligence. St. Louis, etc.,

B. Co. r. League, 71 Kan. "9, 80 Pac. 46.
69. Kellogg I. Chicago, etc., R. Co., 26

Wis. 223, 7 Am. Eep. 69.

70. California.—Henry v. Southern Pac. R.
• Co., 50 Cal. 176.

Connecticut.— ilartin v. Xe^v York, etc.,

H. Co., 62 Conn. 331, 25 Atl. 239; Sim-
monds r. Xew York, etc., R. Co.. 52 Conn.
264, 52 Am. Rep. 587.

Florida.—Jacksonrille, etc., R. Co. c Penin-
sular Land, etc., Co., 27 Fla. 1, 157, 9 So.

661, 17 L. R. A. 33, 65.

Georgia.— East Tennessee, etc., R. Co. i;.

JSesters, 90 Ga. 11, 15 S. E. 828.

Illinois.— Toledo, etc., R. Co. r. Muthers-
haugh, 71 m. 572; Fent r. Toledo, etc., R.
Co., 5B in. 349, 14 Am. Rep. 13; Illinois

Cent. R. Co. r. Almon, 100 111. App. 530.

Indiana.—^ Chicago, etc., R. Co. v. Williams,
131 Ind. 30, 30 X. E. 696; Louisville, etc.,

R. Co. 1-. Nitsche, 126 Ind. 229. 26 X. E. 51,

22 Am. St. Rep. 582, 9 L. R. A. 750; Louis-
ville, etc., R. Co. C. Krinning, 87 Ind. 351;
Chicago, etc., R. Co. r. Ross, 24 Ind. App.
222, 56 N. E. 451; Chicago, etc., R. Co. !'.

Kreig, 22 Ind. App. 393, 53 X. E. 1033;
Chicago, etc., R. Co. v. Luddington, 10 Ind.

App. 636, 38 X. E. 342.

Iowa.— Small r. Chicago, etc., R. Co., 55
Iowa 582, 8 X. W. 437.

Kansas.— Atchison, etc., R. Co. r. Bales, 16

Kan. 252 ; Atchison, etc., R. Co. r. Stanford,

12 Kan. 354, 15 Am. Rep. 362.

Kentucky.— Cincinnati, etc., R. Co. r. Bar-
ker, 94 Ky. 71, 21 S. W. 347, 14 Kt. L. Rep.
750.

Maryland.— Baltimore, etc., R. Co. v. Ship-

ley, 39 Md. 251; Philadelphia, etc., R. Co. !:.

Constable, 39 ild. 149; Annapolis, etc., K.
Co. r. Gantt, 39 ild. 115.

Massachusetts.— Safford r. Boston, etc., R.

Co., 103 Mass. 583; Perley i\ Eastern R. Co.,

98 Mass. 414, 96 Am. Dec. 645; Ingeraoll v.

Stockbridge, etc., R. Co., 8 Allen 438; Hart
i: Western R. Corp., 13 Mete. 99, 46 Am.
Dec. 719.

Minnesota.— Johnson r. Chicago, etc., R.

Co., 31 Minn. 57, 16 N. W. 488.

Mississippi.— Alabama, etc., R. Co. !'. Bar-

rett, 78 Miss. 432, 28 So. 820.

yelrasJca.—Burlington, etc., R. Co. r. West-

over, 4 Xebr. 2fi8.

NeiD Hampshire.— Hooksett v. Concord R.

[X, I, 5, b. (I)]

Co., 38 X. H. 242, holding that, under Rev.
St. c. 142, § 8, the railroad company is liable
for the destruction of property by its loco-
motives, although not directly and imme-
diately communicated from them.
Xew Jersey.—-Delaware, etc, R. Co. v.

Salmon, 39 X. J. L. 299, 23 Am. Rep. 214.
Xorth Carolina.— North Fork Lumber Co.

r. Southern R. Co., 143 X. C. 324, 55 S. E.
781 (holding that where a fire is set out
by a spark from a defective locomotive, or
one not having a proper spark arrester, or
because the locomotive is operated in a care-

less manner, the company is liable whether
the fire originates on or off the right of
way) ; Knott v. Cape Fear, etc., R. Co., 142
X. C. 238, 55 S. E. 150; Phillips v. Durham,
etc., R. Co., 138 X. C. 12, 50 S. E. 462;
Troxler v. Richmond, etc, R. Co., 74 N. C.

377.

Texas.— Houston, etc., R. Co. v. McDon-
ongh, 1 Tex. App. Civ. Cas. § 651.

Utah.— Anderson r. Wasatch, etc., R. Co.,

2 L'tah 518, holding that where fire is car-

ried from the engine by the wind to grass
and weeds, and from thence to the property
destroyed, there is such a " communication

"

of the fire from the engine as is contemplated
by the statute.

Wisconsin.— Marvin r. Chicago, etc., R.
Co., 79 Wis. 140, 47 N. W. 1123, 11 L. R. A.
506; Kellogg r. Chicago, etc., R. Co., 26 Wis.
223, 7 Am. Rep. 69.

United States.— Milwaukee, etc., R. Co. v.

Kellogg, 94 U. S. 469, 24 L. ed. 256.

See 41 Cent. Dig. tit. " Railroads," § 1690.

In New York it is held that where a rail-

road company has negligently started it fire

on its right of way, it is liable to the owner
of premises immediately adjacent thereto

for damages caused by the fire spreading to

such premises (Ryan v. New York Cent. R.

Co., 35 N. Y. 210, 21 Am. Dec. 49) ; but

that it is not liable to an owner of prem-
ises not abutting on its premises for dam-
ages caused by a fixe communicated through
the abutting or intervening premises of a
third person over which the railroad com-
pany has no control and without which the

fire could not have extended (Van Inwegen
V. Port Jervis, etc., R. Co., 165 N. Y. 625,

58 N. E. 878 [.reversing 34 N. Y. App. Div.

95, 53 N. Y. Suppl. 1025] ; Hoffman r. King,
160 N. Y. 618, 55 X. E. 401, 73 Am. St. Rep.
715, 46 L. R. A. 672 [reversing 30 N. Y.
App. Div. 621, 52 N. Y. Suppl. 1143. and
distinguishina O'Neill r. New York, etc., R.
Co., 115 X. Y. 579, 22 X. E. 217, 5 L. R. A.
591]; Webb v. Rome, etc., R. Co., 49 N. Y.
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limits by means of a new and independent agency the loss is a remote consequence
for -which the railroad company is not responsible.'*

(ii) WiUE Carried by Wind or Running Water. Although in a few-

cases it has been held otherwise/^ ordinarily the wind is not regarded as an iade-

pendent intervening agency so as to reUeve a railroad company from its liability

cm the ground that its negligence ia not a proximate cause of the injury/'^ unless,

it is of such an extraordinary character that the railroad company could not-

reasonably have contemplated it.'^ Running water also is not an independent-

intervening agency which will relieve the railroad company from liability.'^

(in) Combustibles Near Railroad. The fact that the fi.Te which

420, 10 Am. Eep. 389 [affirming 3 Lans.
453] ; McDonough r. New York Cent., etc.,

R. Co., 124 N. Y. App. Div. 38, 108 N. Y.
Suppl. 270) ; but that if it negligently starts

a fire on adjacent premises it is liable for

damages caused by the fire to an owner
whose premises abut on such adjacent prem-
ises (Phelps V. New York Cent., etc., E,.

Co., 48 Misc. 27, 96 N. Y. Suppl. 72).
In Pennsylvania the same rule as in New

York applies. Peimsylvania R. Co. v. Eerr,
62 Pa. St. 353, 1 Am. Eep. 431.

An intervention of considerable space or

of various physical objects or a diversity of

ownership does not preclude a recovery by the
party injured or affect the company's lia-

bility for its first negligent act. Cincinnati,

etc., R. Co. V. Barker, 94 Ky. 71, 21 S. W.
347, 14 Ky. L. Eep; 750.

71. Fent v. Toledo, etc., E. Co., 59 111.

349, 14 Am. Eep. 13; Doggett v. Eichmond,
etc., E. Co., 78 N. C. 305 ; Marvin v. Chicago,

etc., R. Co., 79 Wis. 140, 47 N. W. 1123; I'l

L. R. A. 506.

Where a fire started by defendant's negli-

gence meet* a fire having- no responsihle

origin, and after the union the fire sweeps

on and destroys plaintiff's property, the fire

started by defendant's negligence is the re-

mote, and not the proximate, cause of the

loss. Cook V. Minneapolis, etc., E. Co., 98

Wis. 624, 74 N. W. 561, 67 Am. St. Eep.

830, 40 L. R. A. 457.
73'. Toledo, etc., E. Co. v. Muthersbaugh,

71 111. 572; Pent v. Toledo, etc., E. Co., 59

111. 349, 14 Am. Eep. 13; Marvin v. Chicago,

etc., E. Co., 79 Wis. 140, 47 N. W. 1123, 11

L. R. A. ff06, whirlwind.
73. Alaiama.—Alabama Great Southern E.

Co. V. Johnston, 128 Ala. 283, 29 So: 771.

Florida.— Florida East Coast E. Co. v.

Welch, 53 Fla. 145, 44 So. 250.

Georgia.— East Tennessee, etc., R. Co. c.

Hesters, 90 Ga. II, 15 S. E. 828.

/Zfmois.— Indiana, etc., R. Co. v. Hawkins,

81 III. App. 570, holding that a strong gust

of windi coming- from a direction opposite

to that from which it had been blowing,

which carries a fire from a railroad right

of way across the track and on to the I^nd

of another, is not an " act of God," relieving

the company from liability.

/ntfiawa.— Chicago, etc., R. Co. v. Lesh,

158 Ind. 423, 63 N. E'. 794 (ordinary wind) ;

Chicago, etc., E. Co. v. Williams, 131 Ind.

30, 30 N. E. 696 Idisproving on this point

Pennsylvania B. Co. v. Whitlock, 99 Ind.

16, 50 Am. Eep. 71] ; Louisville, etc., E. Co.

I'. Nitsche, 126 Ind. 229, 26 N. E. 51, 22:

Am. St. Eep. 582, 9 L. R. A. 750.

Kansas.— Chicago,, etc.,, R. Co. v. McBride,.
54 Kan. 172, 37 Pac. 978; Union Pac. E. Co.

V. McCollUm, 2 Kan. App. 319, 43 Pac. 97,

where the wind is not unusual. Compare
Kansas Pac. E. Co. v. ButtSi 7 Kan. 308.

Massachusetts.— Safi'ord v. Boston, etc., E.-

Co., 103 Mass. 583; Hart v. Western E.
Corp., 13 Mete. 99, .46. Am. Dec. 719.

Missouri.—-Kenney v. Hannibal, etc, E..

Co., 70 Mo. 252; Hightower v. Missouri, etc.,

E. Co., 67 Mo. 726"; Eoeppers v. Missouri, etc.,.

R.. Co., 67 Mo. 715, 29 Am.. Rep. 518.

New York.— Martin v. New York, etc., R.
Co., 62 Hun 181, 16 N. Y. Suppl. 499, hold-

ing also that it might be material if there

were a change in the wind.
Texas.— See Missouri Pac. E. Co. v. Cul-

lers, 81 Tex. 382, 17 S. W. 19, 13 L. E. A.
542.

-Virginia.—Tyler v. Ricamore, 87 Va. iS6,.

12 S. B". 799.
Wisconsin.—Kellogg v. Chicago, etc., R.

Co., 26 Wis. 223, 7 Am. Rep. 69-. But see

Marvin v. Chicago, etc., R. Co., 79- Wis. 140,

47 N. W. 1123, 11 L. R. A. 5^06, whirlwind.
United Staies.-—-Northern Pac; R. Co. v.

Lewis, 51 Fed. 658, 2 C. C. A. 446, holding
that a simple and not unusual chaaige iii' the
direction of the wind' cannot be considered

as disturbing the unbroken cdnnection be-

tween the negligence of a railroad company
and the destruction of the property by fiire.,

England.— See 'Smith w. London, etc., R.
Co., L. R. 5 C. P. 98, 39 L. J. C. P. 68, 21

L. T. Rep. N. S. 668, 18 Wldy. Eep. 343.

See 41 Cent. Dig. tit. " Railroads," § 1692'.

74. East Tennessee, etc., R. Co. o. Hesters,

90 Ga. 11, 15 S. E. 828; Union Pac. R. Co. v.

McCollum, 2 Kan. App. 319-, 43 Pac. 97;
Poeppers v. Missouri, etc., R. Co., 67 Mo.
715, 29 Am. Rep. 518; Blue v. Aberdeen, etc.,.

R. Co., 116 N. C. 955, 21 S. E. 299..

75. Kuhn v. Jewett, 32 N. J. Eq. 647,

holding that where through the negligence of

'

a railroad company a number of cars filled

with petroleum were wrecked, and the oil

spreading over the road came in contact with

fire shaken from the locomotive, and bursting

into a flame ran down an embankment into

a small brook, and then running out was car-

ried by this brook to a river and thus to.

the property destroyed, the railroad com-

pany's negligence was the proximate cause of

the damage.

[X, I, 5, b, (III)]



1350 [33 Cyc] RAILROADS

destroys the property is communicated from the engine of the railroad company
by means of combustible matter situated on intervening land, whether plaintiff's

or another's, is not such an intervening agency as to affect the Hability of the
company. '°

6. Actions For Injuries by Fire— a. In General— (i) Form of Action.
In the absence of statute, the form of action against a railroad company for dam-
ages by fire is governed by the general rules apphcable to the forms of actions
for negUgence generally. ''

(ii) Notice of Claim. Under some statutes notice of a claim for damages
occasioned by fire set by a locomotive must be served on the railroad company
within a prescribed time after the fire occasioning the damage has ceased.''

Under other statutes, however, an action for such damages may be maintained
without any prior notice or demand."

(hi) Parties. As a general rule an action against a railroad company for

damages by fire should be brought by the o'wner of the property injured;*" but
all persons interested in the property injured should be joined as plaintiffs. '^ If

the property was insured and the insurance has been paid, but the value of the
property destroyed exceeds the amount paid, the insured may sue the railroad

company in his own name for the full amount of the loss,*' but the insurance

company, if it has taken an assignment of the insured's cause of action, may be
properly joined as plaintiff.**

(iv) Defenses. The fact that the cause of action is barred by the statute

of Umitations applicable thereto is a good defense.** The fact that the property

76. Kansas.— St. Joseph, etc., R. Co. v.

Chase, 11 Kan. 47.

Maryland.— Philadelphia, etc., R. Co. v.

Constable, 39 Md. 149.

Minnesota.— Johnson t. Chicago, etc., E.
Co., 31 Minn. 57, 16 N. W. 488, holding also
that negligence of a neighboring landowner
is a concurrent and not an interesting cause.

Missouri.— Coates v. Missouri, etc., R. Co.,

61 Mo. 38; Clemens v. Hannibal, etc., R. Co.,

53 Mo. 366, 14 Am. Rep. 460.

New York.— Webb v. Rome, etc., R. Co., 49
N. Y. 420, 10 Am. Rep. 389.

Pennsylvania.— Pennsylvania R. Co. V.

Hope, 80 Pa. St. 373, 21 Am. Rep. 100.

Texas.— St. Louis Southwestern R. Co. v.

Gentry, (Civ. App. 1904) 80 S. W. 844.

See 41 Cent. Dig. tit. " Railroads," § 1693.

77. See, generally, Case, Action on, 6 Cyc.

688; Negligence, 29 Cyc. 562.

An action of debt is authorized under some
statutes. MacDonald v. New York, etc., R.

Co., 23 R. I. 558, 51 Atl. 578.

78. Atkinson v. Chicago, etc., R. Co., 93
Wis. 362, 67 N. W. 703.

SufBciency of notice.—The provision in Wis.
Laws { 1893 ) , c. 202, that " such notice may
be given in the manner required for the serv-

ice of summons in courts of record," is per-

missive only, and a delivery of the notice

to a general officer of the company, or any
agent having a general authority to act for

it in respect to the subject-matter to which
the notice relates, is sufficient. Atkinson r.

Chicago, etc., R. Co., 93 Wis. 362, 67 N. W.
703.

79. Stearns v. Atlantic, etc., R. Co., 46 Me.
95.

80. See supra, X, I, 1, f.

81. See Jacobs v. New York Cent., etc., R.

[X, I, 5, b, (III)]

Co., 107 N. Y. App. Div. 134, 94 N. Y. SuppL
954 [affirmed in 186 N. Y. 586, 79 N. E.
1108].
A lessee of a railroad company is not a

necessary party to an action by the lessee's

subtenant who has not assimied the lessee's

covenants against the company for damages
by fire. Missouri, etc., R. Co. v. Keahy, 37
Tex. Civ. App. 330, 83 S. W. 1102.

82. Kansas City, etc., R. Co. v. Blaker, 68
Kan. 244, 75 Pac. 71, 64 L. R. A. 81.

83. Jacobs v. New York Cent., etc., R. Co.,

107 N. Y. App. Div. 134, 94 N. Y. Suppl. 954
[affirmed in 186 N. Y. 586, 79 N. E. 1108],
holding that under Code Civ. Proc. § 446,

authorizing all persons having an interest

in the subject of an action to be joined as

plaintiffs, a property-owner and insurance
companies which have paid their proportions
of the loss on the property and have taken
assignments of the property-owner's cause
of action up to the amount paid by them, are

properly joined as plaintiffs in an action

against the wrong-doer for negligently set-

ting fire to the property.
84. Peoria, etc., R. Co. v. U. S. Rolling

Stock Co., 28 111. App. 79; McCallum v.

Grand Trunk R. Co., 31 U. C. Q. B. 527 [af-

firming 30 U. C. Q. B. 122], six months. Com-
pare Louisville, etc., R. Co. v. Springwater
Distillery Co., 53 S. W. 275, 21 Ky. L. Rep.

769 ; North Shore R. Co. v. McWillie, 17 Can.

Sup. Ct. 511; Prendergast v. Grand Trunk
R. Co., 25 U. C. Q. B. 193.

Where there are separate causes of action

arising at different times, the fact that one

of them is barred by the statute of limita-

tions does not affect plaintiff's right as to

the others. Peoria, etc., R. Co. v. U. S. Roll-

ing Stock Co., 28 111. App. 79.
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was insured and that plaintiff has been paid the insurance is generally no defense

to a railroad company in an action against it for negligently burning the same.'^

(v) Jurisdiction. Under some statutes an action against a railroad com-
pany for damages by fire may be brought in any county through which the railroad

runs.*' Under other statutes an action for such an injury to real estate is prop-
erly brought in the county in which the real estate is situated/' and the fact that

a claim for injury to personal property is joined with that for injury to real estate

does not oust the jurisdiction of the court.**

(vi) Process. In the absence of statute specially providing for the service

of process upon a railroad company, the general rules or statutes governing service

of process upon corporations generally apply in actions against a railroad company
for damages by fire.*"

b. Pleading °°— (i) Complaint or Petition— (a) Form and Sufficiency

in General. In the absence of statute otherwise, a complaint or petition against

a railroad company for damages by fire should allege that the injury was caused
through the neghgence of defendant company or its agents or employees,"'

85. Hallennann v. Baltimore, etc., R. Co.,

77 111. App. 404; Carlyle Canning Co. v.

Baltimore, etc., R. Co., 77 111. App. 396;
Texas, etc., R. Co. v. Levi, 59 Tex. 674. See
also Damages, 13 Cyc. 70. Gonira, Allen v.

Chicago, etc., R. Co., 94 Wis. 93, 68 N. W.
873, holding that such payment is in effect

an assignment of the cause of action to the

insurer.

86. Gulf, etc., R. Co. i. France, 2 Tex. App.
Civ. Cas. § 701.

87. Indiana, etc., R. Co. v. Foster, 107 Ind.

430, 8 N. E. 264, holding this to be true
under Rev. St. (1881) § 307, notwithstanding
defendant had no agent or office for the

transaction of business in such county; and
also holding that the destruction of fences,

growing pastures, and hay ia an injury to

real estate within the meaning of such stat-

ute.

88. Indiana, etc., R. Co. v. Foster, 107 Ind.

430, 8 N. E. 264.
89. Jordan v. Missouri, etc., R. Co., 61

Mo. 52, holding that, under Wagner St. p. 294,

§ 26, service should be made on the chief

officer of the company, or by leaving a copy

with its agent. See also, generally. Process,

32 Cyc. 544.

90. Pleading generally see Pleading, 31

Cyc. 1.

91. Southern R. Co. v. Wilson, 138 Ala.

510, 35 So. 561; Louisville, etc., R. Co. v.

Marbury Lumber Co., 125 Ala. 237, 28 So.

438, 50 L. R. A. 620; Atlantic Coast Line

E. Co. V. Benedict Pineapple Co., 52 Fla. 165,

42 So. 529 (holding that a count for damage
to fruit by freezing, owing to the destruc-

tion by fire set by defendant's locomotive of

its canvas covering, should allege facts to

bring home to defendant the knowledge that

such result might be reasonably expected to

follow directly and naturally from the burn-

ing) ; Ohio, etc., R. Co. v. McCartney, 121

Ind. 385, 23 N. E. 258; Pittsburgh, etc., R.

Co. V. Noel, 77 Ind. 110; Pittsburgh, etc., R.

Co. V. Culver, 60 Ind. 469; Loiiisville, etc.,

R. Co. V. Palmer, 13 Ind. App. 161, 39 N. E.

881, 41 K E. 400; Terre Haute, etc., R. Co.

V. Walsh, 11 Ind. App. 13, 38 N. E. 534;

Mayo V. Spartanburg, etc., R. Co., 40 S. C.

517, 19 S. E. 73 (holding that under Gen.

St. § 1511, mailing a railroad company re-

sponsible for injuries by fire originating

within its right of way through the act of

its " authorized agents," a complaint al-

leging that defendant through " its agent

"

set fire on its right of way which was com-

municated to plaintiff's property causing the

injury complained of is good)

.

Sufficiency of complaint.—Allegations in a
complaint that defendant, its agents or em-
ployees, negligently set fire to and destroyed

specified property belonging to plaintiff on
plaintiff's premises in a named town and
county is sufficient on demurrer. Alabama
Great Southern R. Co. v. Planters' Warehouse,
etc., Co., (Ala. 1907) 45 So. 82.

A general allegation at the close of a com-
plaint that the injury was caused by the

negligence of defendant is sufficient to char-

acterize as negligence all that defendant has
done or permitted. Louisville, etc., R. Co. v.

Palmer, 13 Ind. App. 161, 39 N. E. 881, 41

N. E. 400.

Negligence of agents or employees.— It is

not sufficient to allege the negligence as the

negligence of the company's agents or em-
ployees (Louisville, etc., R. Co. v. Roberts,

13 Ind. App. 692, 42 N. E. 247; Louisville,

etc., R. Co. V. Palmer, 13 Ind. App. 161, 39

N. E. 881, 41 N. E. 400), without alleging

that they were engaged in the line of their

employment (Louisville, etc., R. Co. v. Palmer,

13 Ind. App. 161, 39 N. E. 881, 41 N. E. 400.

But see Louisville, etc., R. Co. v. Springwater

Distillery Co., 53 S. W. 275, 21 Ky. L. Rep.

769, holding that it is sufficient to allege

that defendant railroad company, by its serv-

ants and agents, carelessly and negligently

set fire to certain property, and caused it

to be burned, without alleging any fact

showing that such servants and agents were

acting within the scope of their employment).

An allegation that the fire originated in con-

sequence of the act of defendant railroad com-

pany is equivalent to an allegation that the

fire " originated in consequence of the act of

any of the defendant's authorized agents or

employees" as prescribed by Code Laws
(1902), § 2135. Brown v. Carolina Midland

[X, I, 6, b, (I), (a)]
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and in some jurisdictions that plaintiff was without fault on his part."^ It
should also state with certainty and definiteness the injury sustained,'^ and the
particular neghgence relied upon as a basis for recovery/* as that defendant
negligently started or set out the fire/^ or neghgently allowed combustible
material on its right of way/" or was negligent in permitting the fire to escape or
spread," whereby the injury resulted. Plaintiff should also aver ownership of

R. Co., 67 S. C. 481, 46 S. E. 283, 100 Am.
St. Rep. 756.
The allegation of defendant's duty is suffi-

ciently stated to be "to so operate its road
and its locomotive engines running thereon
that fire sliall not escape and be communi-
cated therefrom." Baltimore, etc., R. Co. v.

Tripp, 175 111. 251, 51 N. E. 833.
92. See infra, X, I, 6, b, (i), (e).
93. Missouri, etc., R. Go. v. Lycan, 57 Kan.

635, 47 Pac. 526, holding that a petition al-

leging that plaintiff owned certain lands,
upon which were fruit, shade, and ornamental
trees, also particularly described, and that
defendant negligently permitted fire to escape
from its locomotive, which spread and de-
stroyed the trees, sufficiently alleges an in-

Jury to the freehold.

94. Alabama Great Southern, etc., R. Co.
V. Taylor, 129 Ala. 238, 29 So. 673; Alabama
Great Southern R. Co. v. Johnston, 128 Ala.
283, 29 So. 771; Louisville, etc., R. Co. v.

Manbury Lmnber Co;, 125 Ala. 237, 28 So.
438, 50 L. R. A. 620; Southern Pine Co. v.

Smith, 113 Ga. 629, 38 S. E. 960; Pittsburgh,
etc., R. Co. V. Brough, 168 lud. 378, 81
N. E. 57, 12 L. R. A. N. S. 401; Lake Erie,
etc., R. Co. V. McFall, 165 Ind. 574, 76 N. B.

400, (Sup. 1904) 72 N. E., 552] ; Chicago,
etc., R. Co. v.. Burger, 124 Ind. 275, 24 N. B.
981; Ohio, etc., R. Co. v. McCartney, 121
Ind. 385, 23 N. E. 258; Louisvillci etc., R.
Co. V. Parks, 97 Ind. 307; Pittsburgh, etc.,

R. Co. V. Noel, 77 Ind. 110; Chicago, etc., R.
Co. V. Daily, 18 Ind. App. 308, 47 N. E.
1078 ; Terre Haute, etc., R. Co. v. Walsh,. 11
Ind. App. 13, 38 N. E. 534.
For form of complaint held sufficient see

Chicago, etc., R. Co. v. Burger, 124 Ind. 275,
24 N. E. 981; Pittsburgh, etc., R. Co. v.

Jones, 86 Ind. 496, 44 Am. Rep. 334;, and
cases cited supra, this note.
Where several counts each contain some

material additional facts^ they are not ob-
noxious to the rule prohibiting additional
counts containing merely facts already de-
clared on, and plaintiff is not required to
elect on which count he wOl proceed. Grissey,
etc.. Lumber Go. v. Denver, etc., R. Co., 17
Colo. App. 275, 68 Pac. 670.
Where defendant is entitled to know the

exact date of the fixe, in order to make his
defense, he must by demurrer or motion call
for particularity of dates. Southern R. Go.
V. Puckett, 121 Ga. 322, 48 S. E. 968.
95. Alabama Great Southern R. Co. «.

Planters' Warehouse, etc., Co., (Ala. 1907)
45 So. 82; Clark v. San Francisco, etc., R.
Co., 142 Gal. 614, 76 Pao. 507; Louisville,
etc., R. Co. V. Hanmann, 87 Ind. 422; Lake
Erie, etc., R. Go. v. Miller, (Ind. App. 1900)
57 N. E. 596; Chicago, etc., R. Co. v. Long,
16 Ind. App. 401, 45 N. E. 484; Phelps v.

[X, I, 6, b. (l), (a)]

New York Gent., etc., R. Co., 48 Misc. (N. Y.)
27, 96 N. Y. Suppl. 72.

Where the gist of the tort is suffering the
fire to escape to plaintiff's land it is not
necessary' to allege negligence in starting the
fire. Ohio, etc., R. Go. v. Trapp, 4 Ind. App.
69, 30 N. B. 812.

Alleging negligence only in the rate of
speed is bad in a, complaint for setting fires,

outside defendant's right of way. Lake Erie,
etc., R. Go. V. McFall, 165 Ind. 574, 76 N. E.
400, (1904) 72 N. E. 552..

96. Pittsburgh, etc., R. Go. v. Wise, 36
Ind. App. 59, 74 N. E. 1107; Black v. Aber-
deen, etc., R. Co., 115 N. G. 667, 20 S. E.
713, 909.

Sufficient allegation as to accumulation of
combustible material on right of way as
cause of injury see Buck v. Union Pac. R.
Co., 59 Kan. 328, 52 Pao. 866. Allegations
that defendant carelessly and negligently per-
mitted grass and other combustible matter
to accumulate on its right of way, and that
sparks from a passing locomotive set fire

to such matter, and the tire spread to plain-
tiff's building, are sufficient, without allega-

tions that the locomotive was kept in an
improper condition, and carelessly operated.
Pittsburgh,, etc.,. R. Co. v. Indiana Horseshoe
Co.,, 154. Ind. 322, 56 N. E. 766. An allega-

tion of personal injuries by reason of com-
buatible material negligently left on the right
of way and ignited from sparks from a loco-

motive held not to he bad because of 3 Starr
& C. Annot. St. (1896) c. 114, par. 69, see

Illinois- Cent. R. Co. v. Siler, 229 111. 390, 82

N. E. 362.

Insufficient averment that defendant negli-

gently permitted combustibles to accumulate
OIL its right of wav see Southern R. Co. v.

Horine, 115 Ga. 604, 42 S. E. 52; Union
Pac. R. Go. V. Lipprand, 5 Kan. App. 484, 47
Pac. 625 ; Union Pac. R. Co. v. Mills, 5 Kan.
App. 478, 47 Pac. 623.

9^. Glark v. San Francisco, etc, R. Co.,

142 Gal. 614, 76 Pac. 507;. Louisville, etc.,

R. Co. V. Ehlert,. 87 Ind. 339; Louisville,

etc., R. Go. V. Spenn, 87 Ind. 322,; Wabash
R. Co. V. Schultz, 30 Ind. App. 495, 64 N. E.

481;. Lalce Erie, etc., R. Go. v. Miller, 24 Ind.

App. 662., 57 N. E. 596; Chicago, etc., R. Co.

K. Long, 16 Ind. App. 401,. 45 N. E. 484;
Chicago,, etc.,. R. Go. v. Burden, 14 Ind. App.
512,, 43: N„ E.. 155; Louisville, etc., R. Go. v.

Palmer, 13 Ind. App. 161, 39 N. E. 881, 41

N. E. 400 (holding that in an action for

damages by fire started on defendant's right

of way, the complaint must allege that de-

fendant negligently permitted the fire to es-

cape) ; Chicago, etc., R. Go. v. House, 10

Ind. App. 134, 37 N. E. 731 (complaint held

sufficient on demurrer) ; Lake Erie, etc., R.

Go. V. Griffin, 8 Ind. App. 47, 35 N. B. 396, 52
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the railroad and engine by defendant,"* and should describe/" and aver his owner-
ship ^ of the property burned. But it is not necessary that he should allege in
detail all the facts and circumstances from which negligence could be inferred,^
or by what particular engine or train the. fire was started; ' nor need he allege
what duty the law imposes upon defendant as to the protection of the property
of others against fires caused by defectively constructed locomotives,'' or negative
matters of defense.^ Plaintiff must not combine a common-law action for negli-
gence with a cause of action under the statutes for injury done by fire communi-
cated from defendant's locomotive." The complaint or petition in such an action
may be amended in accordance with the ndes applicable in civil cases generally,'

Am. St. Rep. 465; Wise v. Joplin R. Co., 85
Mo. 178 (holding that the petition need only
ayer 1;he substantive facts that the fire was
negligently permitted to escape and burn
plaintiff's property) ; McCallum v. Grand
Trunk R. Co., 31 U. C. Q. B. 527 [affirming
30 U. C. Q. B. 122J.
An averment that defendant negligently

permitted fire to escape from its right of
way is not objectionable as pleading negli-
gence in general terms. Pittsburgh, etc., R.
Co. V. Wise, 36 Ind. App. 59, 74 N. E. 1107.

Continuous burning.—^A complaint alleging
that defendant negligently permitted fire on
its right of way to escape to the land of S,
igniting it, and thence to plaintiff's adjoining
land, is sufficient, without alleging negligence
in permitting the fire to escape from the
land of S, to that of plaintifi. Wabash, etc.,

R. Go. i;. Lackey, 31 Ind. App. 103, 67 N. E.
278.

That sparks and coal^ of fire were emitted
from defendant's engine and carried by wind
from the engine to and against plaintiff's

property is insufficient to charge negligence
in permitting the fire to escape from its right
of way. Jjike Erie, etc., R. Co. v. McFall,
165 Ind. 574, 76 N. E. 40Q, (1904) 72 N. E.
552.

98. Sims V. Chicago, etc., R. Co., 83 Mo.
App. 246, allegation of such ownership under
Rev. St. (1889) § 2615, held sufficient.

99. Chicago, etc., R. Co. v. Barnes, 2 Ind.

App. 213, 28 -N. E. 328 (holding that where
the complaint alleges that defendant negli-

gently permitted the fire to enter on plaintifi"s

land and bum over two acres of the same,
and that the fire burned the crops, turf, and
soil oil two acres of said land, it is suffi-

ciently certain that the two acres alleged to

have been burned over and rendered valueless

were the same two acres upon which the fire

was said to have entered) ; Gulf, etc., R. Co.

V. Jagoe, (Tex. Civ. App. 1895) 32 S. W.
1061 (holding that a complaint which alleges

the county in which the land was located, the

number of acres in the tract, actual posses-

sion by one plaintiff under lease from the

other, the owner in fee, and the operation of

defendant's road over the land, sufficiently

describes the land )

.

1. Arkansas.— St. Louis, etc., R. Co. v.

Hecht, 38 Ark. 357.
Indiana.— Chicago, etc., R. Co. v. Williams,

131 Ind. 30, 30 N. E. 696.

Missouri.— Sims v. Chicago, etc., R. Co.,

83 Mo. App. 246.

Neio York.—Adriance v. Lehigh Valley R.
Co., 105 N. Y. App. Div. 33, 93 N. Y. Suppl.
473.

Rhode Island.— MacDonald v. New York,
etc., R. Co., 23 R. I. 558, 51 Atl. 578, holding
that allegations that plaintiff was seized and
possessed and the occupant of the land in-

jured by fire from defendant's engines, and
designating such land as the premises of
plaintiff, constitutes a sufficient averment of
plaintiff's ownership.
Joint tenancy.—^An allegation that plain-

tiffs were the owners and in actual possession
of the land described is not necessarily an al-

legation that they owned as joint tenants or
tenants in common. Western, etc., R. Co. v.

Tate, 129 Ga. 526, 59 S. E. 266.
2. Chicago, etc., R. Co. v. Kreig, 22 Ind.

App. 393, 53 N. E. 1033; Ohio, etc., R. Co.
V. Wrape, 4 Ind. App. 100, 30 N. E. 428;
Chicago, etc., R. Co. v. Barnes, 2 Ind. App.
213, 28 N. E. 328.
Where the complaint sets out facts from

which defendant's duty arises, a general aver-
ment relative to what was negligently done
or omitted is sufficient. Lake Erie, etc., R.
Co. V. McFall, 165 Ind. 574, 76 N. E. 400,
(1904) 72 N. E. 552.
An allegation that the injury was caused

" wholly by the negligence of defendant " is

good as against a demurrer for want of facts,

notwithstanding its failure to state in de-

tail the facts constituting the negligence.
Pittsburgh, etc., R. Co. v. Wilson, 161 Ind.

701, 66 N. E. 899.

3. Pittsburgh, etc., R. Co. v. Noel, 77 Ind.

110; Chicago, etc., R. Co. v. Kreig, 22 Ind.
App. 393, 53 N. E. 1033; Baltimore, etc., R.
Co. V. Countryman, 16 Ind. App. 139, 44 N. E.

265, holding that a motion to make a com-
plaint more specific by alleging what engine
started the fire is properly overruled upon
an averment that plaintiff cannot do so.

But see Missouri Pac. R. Co. i:. Merrill,

40 Kan. 404, 19 Pac. 793; Koontz V. Oregon
R., etc., Co., 20 Oreg. 3, 23 Pac. 820.

4. Adriance v. Lehigh Valley R. Co., 105
N. Y. App. Div. 33, 93 N. Y. Suppl. 473.

5. Adriance v. Lehiffh Valley R. Co., 105

N. Y. App. Div. 33, 93 N. Y. Suppl. 473.

6. Blackmore v. Missouri Pac. R. Co., 162

Mo. 455, 62 S. W. 993.

7. See, generally, Pleading, 31 Cyc. 359.

Discretion of court.—^A refusal to allow
amendments, to a declaration for the destruc-

tion of property by fire communicated by a
locomotive, after a demurrer to the declara-

[X, I. 6, b, (I), (A)]
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as by adding a more specific description of the property burned, or an amplifica-
tion of the facts constituting defendant's negligence.*

(b) Under Statutes. Under statutes imposing a liability upon a railroad
company for all damages by fire that- is set out or caused by the operation of
its road, negligence will be presumed if it is alleged that the fire and injury were
caused by the operation of the railroad, and it is not necessary for plaintiff to
specifically allege negUgence.^

(c) Defects in and Management of Engines. Where such ground of recovery
is relied upon the complaint should allege with certaiuty and definiteness that
the railroad company has been neghgent in the construction, equipment, repair,

or management of its engines, whereby the fire escaped and the injury was
caused."

tion has been sustained, is in the discretion
of the court. Fay v. Boston, etc., R. Co., 196
Mass. 329, 82 N. E. 7.

8. Georgia Cent. R. Co. v. Inman, 129 Ga.
656, 59 S. E. 786; Georgia Cent. E. Co. v.

Inman, 129 Ga. 652, 59 S. E. 784.
Where the petition is vague and indefinite

as to the specific act of negligence, it may
be amended in that respect, in order to meet
a specific demurrer raising that objection.
Southern R. Co. v. Ward, 110 Ga. 793, 36
S. B. 78. But such an amendment must not
constitute a separate and distinct cause of

action. St. Louis, etc., R. Co. v. Ludlum,
63 Kan. 719, 66 Pac. 1045.

9. Iowa.— Seska v. Chicago, etc., R. Co.,

77 Iowa 137, 41 N. W. 596; Rose v. Chicago,
etc., R. Co., 72 Iowa 625, 34 N. E. 450.
Kansas.—St. Louis, etc., R. Co. i'. Snaveley,

47 Kan. 637, 28 Pac. 615, holding this to be
true if the complaint alleges that the fire

was caused by the operation of a railroad.
.Maine.— Martin v. Grand Trunk R. Co.,

87 Me. 411, 32 Atl. 976. See Stearns v. At-
lantic, etc., R. Co., 46 Me. 95.

Missouri.— Wabash R. Co. v. Ordelheide,
172 Mo. 436, 72 S. W. 684; Campbell v. Mis-
souri Pac. R. Co., 121 Mo. 340, 25 S. W. 936,
42 Am. St. Rep. 530, 25 L. R. A. 175.

Ohio.— Baltimore, etc., R. Co. v. Kreager,
61 Ohio St. 312, 56 N. E. 203, petition suffi-

cient under 91 Ohio Laws, p. 187.

Rhode Island.— Macdonald c. New York,
etc., R. Co., 23 R. I. 558, 51 Atl. 578.

That the petition alleges negligence on the
part of the company does not render the ac-

tion one at common law, and not under the

statute (Rev. St. § 2615), imposing an abso-

lute liability on railroad companies for in-

juries by fire, if there is sufficient alleged

to bring the case within the statute. Walker
V. Missouri Pac. R. Co.,_ 68 Mo. App. 465.

Under a statute making defendant liable

for loss or damage by fire originating on land
belonging to it, or on adjacent land, and
caused by sparks from an engine, an allega-

tion that the sparks were emitted causing

a fire on plaintiff's land and on land of de-

fendant is sufficient. Lake Shore, etc., R. Co.

V. Anderson, 27 Ohio Cir. Ct. 577.

10. Birmingham R., etc., Co. v. Hinton, 141

Ala. 606, 37 So. 635; Pittsburgh, etc., R. Co.

c. Brough, 168 Ind. 378, 81 N. E. 57, 12

L. R. A. N. S. 401; Lake Erie, etc., R. Co.

V. Ford, 167 Ind. 205, 78 N. E. 969; Smith

[X, I, 6, b, (I), (A)]

V. Chicago, etc., E. Co., 4 S. D. 71, 55 N. W.
717; Haugen v. Chicago, etc., E. Co., 3 S. D.
394, 53 N. W. 769, holding that a complaint
alleging that defendant so carelessly and
negligently managed its engine and train as
to set fire to dry grass on land adjoining its

right of way, which, without negligence on
plaintifi''s part, spread and caused the dam-
age complained of, charges actionable negli-

gence against the company.
Allegations held sufficient to aver negli-

gence relative to defects in and management
of engine see Birmingham R., etc., Co. v.

Martin, 148 Ala. 8, 42 So. 618; Toledo, etc.,

R. Co. V. Corn, 71 111. 493; Lake Erie, etc.,

R. Co. V. McFall, 165 Ind. 574, 76 N. E. 400,

(1904) 72 N. E. 552; Pittsburgh, etc., R.

Co. V. Wise, 36 Ind. App. 59, 74 N. E. 1107;

Lake Erie, etc., R. Co. v. Gossard, 14 Ind.

App. 244, 42 N. E. 818 (that defendant rail-

road company negligently permitted its en-

gines to become out of repair and negligently

permitted fire to escape therefrom and de-

stroy plaintiff's property) ; Chicago, etc., E.

Co. V. House, 10 Ind. App. 134, 37 N. E. 731

(that the engine was negligently constructed

and managed; that it emitted large sparks

and coals of fire which were carried by the

wind and fell on plaintifi"s land and caused

the fire) ; Adriance v. Lehigh Valley E. Co.,

105 N. Y. App. Div. 33, 93 N. Y. Suppl. 473

;

Smith V. Old Colony, etc., E. Co., 10 E. I.

22 (holding that an allegation that defend-

ant while using its locomotive, engine, and
other rolling stock, so carelessly and negli-

gently managed the same that plaintiff's

property was set on fire from sparks from

the engine, states with sufficient accuracy

that the injury was caused by the careless

management of the fire in the engine).

Allegations held insufficient.—An allegation

that " the servants, agents and employes, etc.,

of said defendant in operating and running its

engine over said line or road near the prem-

ises of plaintiff in said county, negligently

and carelessly permitted such engine to cast

out sparks and coals of fire therefrom into

the dry grass and other combustible material

on defendant's right-of-way, and set fire

thereto, which spread onto and over the land

of plaintiff" is an insufficient allegation of

defects in the engine. St. Louis, etc., R.

Co. V. Fudge, 39 Kan. 543, 18 Pac. 720. As
against a, motion to make more definite, an

allegation that defendant, through its em-
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(d) Proximate Cause of Injury. In some jurisdictions it is held that it must
be alleged that defendant company negligently caused or suffered the fire to be
communicated to the property of plaintiff whether or not it was negUgent in

starting the fire," and that the fire reached and burned the property by a con-
tinuous burning." In other jurisdictions, however, it is held that if the complaint
alleges neghgence in starting the fire it is not necessary to also allege negUgence
in permitting it to escape or spread to complainant's injury."

(e) Negativing Contributory Negligence. In some jurisdictions the complaint
must also plainly negative contributory negligence." In other jurisdictions,

however, contributory negUgence is regarded as a matter of defense and ordi-

narily need not be negatived in the complaint or petition.'^

(ii) Plea or Answer. As a general rule, in order that contributory negh-
gence may be set up as a defense it must be pleaded." The sufficiency of the

ployees in the use of the engine, was careless
and negligent in tlie operation of its rail-

way, is not sufficient to support a finding
of negligence in the use of a defective spark
arrester. Missouri, etc., E. Co. v. Garrison,
66 Kan. 625, 72 Pac. 225.
In Kentucky a petition to recover damages

for the burning of property by sparks from
a locomotive need not allege that defendant
had failed to provide a spark arrester, as
required by Ky. St. § 782, a compliance with
that requirement being matter of defense.
Louisville, etc., R. Co. v. Springwater Dis-
tillery Co., 53 S. W. 275, 21 Ky. L. Rep. 769.
The setting of fire outside the right of way

by a locomotive being a, positive wrong, the
complaint must show a negligent manage-
ment of the locomotive (Lake Erie, etc., R.
Co. V. McFall, 165 Ind. 574, 76 N. E. 400,
(1904) 72 N. E. 552) ; and a failure to allege

in such case that the emission of sparks and
coals was negligently done or suffered is bad,

every possible presumption being in favor of

the company (Xiake Erie, etc., E. Co. v. Mc-
Fall, supra ) . But where there is an averment
of negligence in regard to the condition of a
spark arrester on an engine, it is not neces-

sary that the complaint should show that the

railroad company had notice or knowledge of

the existence of holes in such spark arrester.

Lake Erie, etc., R. Co. v. Ford, 167 Ind. 205,

78 N. E. 969.
11. Indiana, etc., R. Co. v. Adamson, 90

Ind. 60 [distinguishing Louisville, etc., R.

Co. V. Hanmann, 87 Ind. 422] ; Louisville,

etc., R. Co. V. Ehlert, 87 Ind. 339; Louisville,

etc., E. Co. V. Spenn, 87 Ind. 322 ; Pittsburgh,

etc., R. Co. V. Hixon, 79 Ind. Ill; Pitts-

burgh, etc., E. Co. V. Culver, 60 Ind. 469;

Lake Erie, etc., R. Co. v. Miller, 9 Ind. App.

192, 36 N. E. 428. See Pittsburgh, etc., E.

Co. V. Iddings, 28 Ind. App. 504, 62 N. E. 112.

12. Chicago, etc., R. Co. v. Williams, 131

Ind. 30, 30 N. E. 696.
13. Haugen v. Chicago, etc., E. Co., 3

S. D. 394, 53 N. W. 769. See Phelps v. New
York Cent., etc., E. Co., 48 Misc. (N. Y.)

27, 96 N. Y. Suppl. 72.

Personal injury.—A complaint which alleges

that defendant negligently set fire to and
burned the house in which plaintiff resided,

that he was in the house when it was ignited,

and was burned while escaping from it during

the fire, sufficiently shows that defendant's

negligence was the proximate cause of the

injury. Birmingham E., etc., Co. v. Hinton,
141 Ala. 606, 37 So. 635.

14. Wabash, etc., R. Co. v. Johnson, 96
Ind. 40, 44, 62 (holding that an allegation

that it happened without plaintiff's fault

is not sufficient) ; Pittsburgh, etc., E. Co. v.

Noel, 77 Ind. 110; Lake Erie, etc., E. Co. v.

Muller, 24 Ind. App. 662, 57 N. E. 596; Chi-

cago, etc., E. Co. V. Barnes, 2 Ind. App. 213,

28 N. E. 328.
An allegation that plaintiff was without

any fault, blame, or negligence is a sufficient

averment that the loss resulted without the

negligence of plaintiff (Phenix Ins. Co. v.

Pennsylvania R. Co., 134 Ind. 215, 33 N. E.

970, 20 L. E. A. 405; Indiana, etc., E.

Co. V. Overman, 110 Ind. 538, 10 N. E. 575;
Pittsburgh, etc., R. Co. v. Hixon, 110 Ind.

225, 11 N. E. 285; Lake Erie, etc., R. Co. v.

Griffin, 8 Ind. App. 47, 35 N. E. 396, 52 Am.
St. Rep. 465; Chicago, etc., R. Co. v. Smith,
6 Ind. App. 262, 33 N. E. 241 ) ; and it is not

necessary to specify the precautions taken
to avoid injury (Wabash E. Co. v. Schultz,

30 Ind. App. 495, 64 N. E. 481; Chicago,

etc., E. Co. V. Barnes, 2 Ind. App. 213, 28
N. E. 328).

15. Birmingham E., etc., Co. v. Hinton, 141

Ala. 606, 37 So. 635 ; Aycock v. Ealeigh, etc.,

E. Co., 89 N. C. 321 (holding that no con-

tributory negligence can be imputed to a
landowner whose timber is destroyed by a
fire started by sparks from a locomotive and
communicated to his land by the combustible
material which the railroad company has al-

lowed to remain near the track, and that
plaintiff in an action for damage in such a
case need not show that he was free from
contributory negligence) ; Snyder v. Pitts-

burgh, etc., R. Co., 11 W. Va. 14 (holding

that since contributory negligence is a mat-
ter of defense to be shown by defendant,

plaintiff need not aver that he was not
guilty of contributory negligence).

16. Union Pac. R. Co. v. Tracy, 19 Colo.

331, 35 Pac. 537. And see supra, X, F, 6,

b, (I), (B).

Plea held sufficient to set up contributory

negligence see Louisville, etc., R. Co. v. Sulli-

van Timber Co., 138 Ala. 379, 35 So. 327.

Pleas of contributory negligence as the

proximate cause of the burning of plaintiff's

property held insufficient on demurrer see

[X, I, 6, b, (II)]
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plea should be tested by demurrer," <except where aaother mode is provided by
statute.^* Defendant need not plead facts which are mere matters of evidence
relevant to the question of its negligence.^"

e. Issues, Proof, and Varianoe— (i) In General. In accordance -with the
general rule of pleading in civU actions that evideaaoe in order to be admissible
under a pleading in a civil case must correspond to the pleading,^" such evidence
only may be introduced in an action for damages caused by a railroad fire

as corresponds with the pleadings and issues therein/^ or tends to elucidate the

Alabama Gtreait Southern E. Co. v. Planters'
Warehouse, etc., Co., (Ala.) 1907) 45 So.

82.

The -want of a plea of contrilDUtory jiegli-

genQe does not preclude the court from award-
ing a nonsuit, where plaintiff's evidence so
conclusively shows contributory negligence
that the court would grant a new trial in
case of a verdict in favor of plaintiff. Brown
V. Oregon E., etc., Co., 41 Wash. 688, 84 Pac.
400.

17. Alabama Great Southern R. Co. v.

Clark, 136 Ala. 450, 34 So. 917.
18. Alabama Great Southern R. Co. ».

Clark, 136 Ala. 450, 34 So. 917, holding that
under Code (1896), § 3286, a motion to
strike will be sustained where the pleading
is .unnecessarily prolix, irrelevant, or frivo-

lous.

19. Louisville, etc., E. Co. v. Beelei, 103
S. W. 300, 31 Ky. L. Eep. 750, 11 L. E. A.
N. S. 930, holding that in an action against
a, railroad company for negligently burning
plaintiff's orchard, defendant is not required
to show in its answer that its engine was
screened as required by Ky. St. (1903) §§ 782,

790, since such fact is merely evidence rele-

vant to the question of defendant's negligence.
20. See, generally, Pieadinb, 31 Cya. 680.

21. Colorado.— Crissey, etc.. Lumber Go. v.

-Benver, etc., E. Co., J.7 Cob. App. 275, 68
Pae. 670.

Georgia.— Southern E. Co. v. Puckett, 121
Ga. 322, 48 S. E. 968, holding that evidence
that the fires occurred Nov. 19, 1901, is

admissible under allega-tions in the petition
that they occurred " on or about October 27
and 28, 1901," and at various other dates

during 1899, 1900, and 1901.
Illinois.— Louisville, etc., Consol. E. Co.

V. Spencer, 149 111. 97, 36 N. E. 91 [affirm-

ing 47 111. App. 5031, holding that evidence
to prove the value of land before and after

the fire is admissible where the injury
charged is the destruction of growing trees

and bushes on plaintiff's land.

Indiana.— Pittsburgh, etc., E. Co. v. In-

diana Horseshoe Co., 154 Ind. 322, 56 K E.

766.
Minnesota.— Weher v. Winona, etc., E. Co.,

63 Minn. 66, 65 K. W. 93.

Nebraska.— See Chicago, etc., E. Co. v.

Beal, 6 Nebr. (Unoff.) 510, 94 N. W. 956.

Worth Dakota.— Gram v. Northern Pac.

E. Co., 1 JSr. D. 252, 46 N. W. 972.

Oreqon.— Norwich Ins. Soc. c. Oregon R.

Co., 46 Oreg. 123, 78 Pac. 1025, holding that

allegations that the engine which caused the

fire "was unskillfully and improperly con-

structed, and improperly, carelessly, and neg-

[X, I, 6, b, (II)]

ligently run and managed by said defendant
and by its agents, servants, and employees,
and, by reason of said improper, careless, and
negligent, management, large quantities of
sparls were emitted," etc., are sufficiently

broad to let in proof of the character of the
care and caution exercised by defendant's
employees in managing the engine, and
as to wiether they were negligent in the per-

formance of their duties.

South Carolina.— Brown n. Carolina Mid-
land E. Co., 67 S. C. 481, 46 S. E. 283, 100
Am. St. Eep. 756 (holding tha± under an
aHegatioa that a fire was communicated to

plaintiff's property from a depot, it is com-
petent to prove that the stove in the depot
was defective) ; Whitney Mfg. Co. v. Rich-
mond, etc., E. Co., 38 S. C. 365, 17 S. E. 147,

37 Am. St. Eep. 767.

Texas.— Pleming v. Pullen, (Civ. App.
1906) 97 S. W. 109 (holding that an allega-

tion that sparks from defendant's engine set

fire to plaintiff's field and pa-atiire fences does
not limit plaintiff to proof that his fences

wei-e ignited directly by spai-ks from the
engine, and prevent him from proving that
the fire caused by such sparks spread to his

fences) ; San Antonio, etc., E. Co. v. New
York Home Ins. Co., (Civ. App. 1902) 70

S. W. 999; Gulf, etc., E. Co. v. Cannon, (Civ.

App. 1895) 32 S. W. 342; Texas, etc., E. Co.

0. Gains, ( Civ. App. 1894 ) 26 S. W. 873.

Vermont.— Hoskiuson ^•. Central Vermont
R. Co., 66 Vt. 618, 30 Atl. 24, holding that
under a complaint alleging the property de-

stroyed by fire to have been " a dwelling
house, sheds and barns, together with the con-

tents thereof, consisting of household fur-

niture, family wearing apparel . . . grain and
fodder," evidence as to the destruction of

personal property is admissible if it comes
under any class of property therein named.
Washington.— Noland v. Great Northern

R. Co., 31 Wash. 430, 71 Pac. 1098.

See 41 Cent. Dig. tit. " Railroads," § 1706.

Where a loss by fire occasioned by defend-
ant's negligence in allowing fire to escape is

the gravamen of the complaint plaintiff is

not confined in his proof to the precise place

where he alleged the fire originated (Illinois

Cent. R. Co. v. McClelland, 42 111. 355);
nor is it necessary for plaintiff to show that
defendant omitted to adopt prudent means
to prevent the escape of fire after it had
started, but it is sufficient, imder such aver-

ment, to show the accumulation of com-
bustible material on the right of way, ex-

tending up to plaintiff's property, so that
the communication of fire to plaintiff's prop-

erty would be the natural and probable conse-
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ifisues.^^ Thus evidence of one kind of negligence not alleged is not admissible

under an allegation of negligence of a different kind.^' Where the complaint
describes and identifies a particular engine as the cause of the inju.ry, the con-

dition of that engine and its management are all that are to be considered, and
evidence as to the construction and operation of other engines is inadmissible.^*

quence of its buining on the right of way
(Pittsburgh, etc., E. Co. v. Wise, 36 Ind.
App. 59, 74 N. E. 1107).
Evidence of the negligence of the company

in failing to provide safe engines and ap-
pliances thereon and in its method of operat-
ing them is admissible under a petition al-

lieging generalljr that the fire was negligently
allowed to escape and destroy plaintiff's prop-
erty (Alabama Great Southern R. Co. v.

Sanders, 145 Ala. 449, 40 So. 402; Wise v.

Joplin R. Co., 85 Mo. 178) ; or under an alle-

gation that defendant " so negligently and
carelessly managed a fire which it intention-
ally kindled and maintained in a certain
locomotive " that the fire came into and upon
plaintiff's premises (Brush v. Long Island K.
Co., 10 N. Y. App. Div. 535, 42 N. Y. Suppl.
103 [.affirmed in 158 N. Y. 742, 52 N. E.
1123]. Testimony as to the condition of the
grates of the engine on the day of the fire

should be admitted under an aJlegation that
the spark arrester was- out of order and
unfit lor use, amd that the engine was defect-

ive and dangerous, and, in consequence
thereof, sparks and cinders were emitted in

dangerous quantities. Brown v. Benson, 101
Ga. 753, 29 S. E. 215.

Where a complaint contains two counts,
each alleging a single burning of plaintiff's

property, proof of more than two fires may
be given, although the court may afterward
require plaintiff to elect upon which he will

rely. Chicago, etc., R. Co. v. Smith, 10 111.

App. 359.

Where the petition alleges that the fire

was communicated by the negligent operation

of defendant's locomotive, but does not al-

lege defective appliances, plaintiff may show
that the fire escaped through the spark ar-

rester although such evidence tends to show
that the spark arrester was defective. Kan-
sas City, etc., R. Co. v. Ghamberlin, (Kan.

1900) 60 Pac. 15.

Where the petition does not allege that the

Itrcomotive was defective, but defendant tries

the case on the assumption that the existence

of defects is an issuable fact, defendant can-

not object to evidence introduced by plaintiff

tending to show that the spark arrester on

the engine was defective. Kansas City, etc.,

R. Co. V. Chamberlin, (Kan. 1900) 60 Pac.

15.

Under the general issue, in an action for

fire set by sparks emitted from defendant's

locomotive, defendant may prove that it was
not guilty of the negligent acts charged, but

that the fire was occasioned by persons over

whom it had no control, or that plaintiff

caused it, and may prove its acts of caution

in guarding against the spread of fire, and

that the fire, although negligently started,

did not reach, plaintiff's land, or that an

independent cause intervened between its acts

and the injury; but it cannot show that
plaintitf was guilty of contributory negli-

gence in suffering combustible material to
remain on his property in close proximity to
the track, or that plaintiff after the discovery
of tlie fire negligently failed to make reason-
able efforts to save his property,, such acts

not being available unless specially pleaded.
Smith V. Ogden, etc., R. Co., 33 Utah 129,

93 Pac. 185.

23. Cincinnati, etc., R. Co. v. Barker, 94
Ky. 71, 21 S. W. 347, 14 Ky. L. Rep. 750,

holding that evidence of facts tending to

elucidate the issues as made by the plead-

ings is admissible, although not directly al-

leged.

Where the complaint after naming some of

the items of property &stroyed continued
" and other personal property " a;nd no ef-
fort was made by defendant by motion er
otherwise to secure a specific statement as .

to the nature and character of the " other

personal property," plaintiff's testimony that

,

he lost a dog worth a certain amount elicited.:

in answer to a general question to which;-.,

no objection was made asking if anything •

else was destroyed by the fire is not objec-

tionable. Birmingham R., etc., Co. v. Mar-
tin, 148 Ala. 8, 42 So. 618.

23. Miller y. Chicago, etc., R. Co., 66 Iowa-

364, 23 N. W. 756; Carter v. Kansas City„,

etc., R. Co., 65 Iowa 287, 21 N. W. 607 (hold-
ing that evidence of defendant'.^; negligence in

allowing combustible material to accumulate-
on the right of way is not admissible under

-

a petition alleging negligence in the man-
agement and operation of an engine) ; Riley-

V. St. Louis, etc., R. Co.,, 124 Mo. App. 278,

101 S. W. 156 (holding that where a com-
plaint alleges that " the servants, agents and
employees, did negligently set fire to brush
and grass on the right of way," etc.; that
" the said fire did extend," etc., " to the prem-
ises of plaintiff," etc., it is error to admit
testimony that the fire was communicated
by sparks from defendant's engine) ; Gal-

veston, etc., R. Co. V. Rheiner, (Tex. Civ. App.
1894) 25 S. W. 971 (holding that evidence-,

that the fire was caused by the use of in-

ferior coal is inadmissible under an allega-

tion that plaintiff's property was burned"

through defendant's failure to use proper

spark arresters).

24. Inman v. Elberton Air-Line R. Co., 90'

Ga. 663, 16 S. E. 958, 35 Am. St Rep. 232,

(holding that the refusal of the court to,

admit evidence that other engines of defend-

ant, not shown to be of like construction, had
at other times emitted sparks at or about
the same place is not error) ; Koontz t).

Oregon R., etc., Co., 20' Greg., 3, 23 Pac. 820
(holding, however, that an allegation, that

the property was fired by an engine of defend-

ant which passed at a time specified does,

[X, I, 6, e, (i)]
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{ii) Matters to Be Proved. As a general rule proof need be made only
of negligence which is properly alleged/^ and not of what is needlessly alleged; ^'

and a recovery can be had only upon proof of the particular acts of neghgence
alleged,^' except that if the complaint states several causes of action, a recovery
may be had upon proof of either one of them.^*

(ill) Variance. There can be no recovery where there is a material vari-
ance between the proof and allegations; ^* but it is sufficient if the substance of
the issue is proved and a variance merely in form or in regard to a matter which
is immaterial or non-prejudicial will be disregarded.^"

not so identify the engine as to limit plain-
tiff's evidence as to the origin of the fire

from such engine) ; Erie K. Co. v. Decker, 78
Pa. St. 293.

25. Atchison, etc., E. Co. v. Ayres, 56 Kan.
176, 42 Pac. 722 (holding that where mis-
management of the engine which set the fire

is the only negligence alleged, defendant
is not obliged to prove the engine was in
good condition) ; Mathews v. Great Northern
R. Co., 7 N. D. 81, 72 N. W. 1085 (holding
that if plaintiff narrows his averment to a
charge of negligence in the operation of the
engine, he can still make out a prima fade
case by showing that the engine did in fact
set the fire; but, so long as the pleading re-

mains unamended, plaintiff can recover only
for the negligence specified, and defend-
ant is not required to rebut any other pre-
sumption of negligence as it would be under
a complaint charging negligence generally )

.

Where negligence is charged in permitting
combustible material to accumulate on the
right of way, which was ignited by fire from
the locomotive, plaintiff need not prove title

or ownership of tlie locus in quo in defend-
ant, but it is sufficient if he shows that de-

fendant was using the ground as a part
of its right of way. McTavish v. Great
Northern R. Co., 8 N. D. 333, 79 N. W.
443.

26. Campbell v. Missouri Pac. R. Co., 121
Mo. 340, 25 S. W. 936, 42 Am. St. Rep. 530,
25 L. R. A. 175, holding that under Rev. St.

(1889) § 2615, the fact that the petition

needlessly avers negligence does not prevent
a recovery without proof of negligence.

Proof of the act of negligence which was
the proximate cause of the injury is suffi-

cient, although other acts of negligence are
also alleged. Indiana Clay Co. v. Baltimore,
etc., R. Co., 31 Ind. App. 258, 67 N. E. 704;
Reishus v. Willmar, etc., R. Co., 92 Minn.
371, 100 N. W. 1.

27. Southern R. Co. v. Thompson, 129 Ga.
367, 58 S. E. 1044; Union Pac. R. Co. v.

Buck, 3 Kan. App. 371, 44 Pac. 904; Union
Pac. R. Co. V. Mills, 5 Kan. App. 478, 47
Pac. 623, holding that under a petition charg-

ing the negligent setting out of a fire, it is

error to allow a recovery for negligence in ex-

tinguishing a fire accidentally set out.

28. Baltimore, etc., R. Co. v. Countryman,
16 Ind. App. 139, 44 N. E. 265 (holding

that where a complaint for negligently start-

ing a fire on the right of way also charges

negligence in allowing the fire to escape to

plaintiff's premises, evidence showing the

negligent escape of the fire is sufficient to

[X, I, 6, e, (ii)]

support a verdict for plaintiff, although
there is a conflict as to where the fire orig-

inated) ; Chicago, etc., R. Co. v. Smith, 6

Ind. App. 262, 33 N. E. 241 ; Martin v. West-
ern Union R. Co., 23 Wis. 437, 99 Am. Dec.
189.

Where a complaint charges negligence both
as to the machinery and appliances and as

to the management of such machinery and
appliances, the primary fact that defendant's

train threw out the fire in question will of

itself operate to make out a prima facie case

of negligence. Johnson v. Northern Pac. R,
Co., 1 N. D. 354, 48 N. W. 227.

29. Union Pac. R. Co. v. Buck, 3 Kan. App.
371, 44 Pac. 904, holding that where the peti-

tion alleges that the fire escaped from defend-

ant's engine on to plaintiff's premises because

of imperfect appliances and careless and neg-

ligent management of the train, a recovery

is not warranted by proof of an accidental

escape of fire from the engine without fault

of the railway company, although fire so

set out may have been communicated to plain-

tiff's premises because of the negligent man-
ner in which the right of way was kept.

Under an allegation that by reason of care-

lessness and negligence in operating its train

sparks were emitted from defendant's engine

and caused the fire, bare proof that the fire

was caused by sparks emitted from a passing
engine is not sufficient to entitle plaintiff to

recover. Tinney v. Georgia Cent. R. Co., 129
Ala. 523, 30 So. 623.

30. Alahama.— Louisville, etc., R. Co. I>.

Miller, 109 Ala. 500, 10 So. 989, holding that
an allegation that plaintiff had been damaged
by fire from engines of defendant railroad

company caused by the negligence of defend-

ant is supported by proof of either defective

construction or negligent operation of the

engines or of negligence in permitting com-
bustible material to remain on its right of

way.
Florida.— Florida East Coast R. Co. v.

Welch, 53 Fla. 145, 44 So. 250, holding that

there is no fatal variance between an allega-

tion that defendant communicated fire to

plaintiff's land from a locomotive which
spread over and upon the land of plaintiff

and injured trees thereon, and proof that the

fire was not set by a locomotive directly on
the lands of plaintiff but was negligently set

on adjoining land and spread naturally to

the lands of plaintiff.

Georgia.— Southern R. Co. v. Herrington,

128 Ga. 438, 55 S. E. 694, holding that where
a petition alleges that plaintiff' sustained

injury from sparks from the locomotive
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d. Evldenee— (i) Presumptions and Burden of Proof — (a) In Gen-
eral. In an action against a railroad company for injuries to property caused
by fire from the operation of its engines, trains, or road, the burden of proof in

the first instance is upon plaintiff to show, by a preponderance of evidence, negli-

gence on the part of defendant as alleged,^' and that such negUgence was the cause

through the carelessness of defendant's serv-
ants and employees, plaintiff may recover
upon proof that the engine was negligently
handled.

Indiana.— Terre Haute, etc., R. Co. v.

Walsh, 11 Ind. App. 13, 38 N. E. 534.
Ataryland.— Ryan v. Gross, 68 Md. 377, 12

Atl. 115, 13 Atl. 302, holding that where
plaintiff charges that the fire was caused by
sparks from a steam shovel plow or a steam
engine proof that it was caused by sparks
from a steam engine used in operating a
shovel plow is not a fatal variance.

Missouri.— Wise v. Joplin R. Co., 85 Mo.
178 (holding that proof that the fire escaped
from the smoke-stack and not from the fire-

box or ash-pan as alleged Is not a fatal vari-
ance it not appearing that the variance in
that particular was prejudicial to defendant)

;

Lester v. Kansas . City, etc., R. Co., 60 Mo.
265 (variance held at most to be only such
as would require an amendment of plaintiff's

petition).

Neio York.— Brush v. Long Island R. Co.,

10 N. Y. App. Div. 535, 42 N. Y. Suppl. 103
[affirmed in 158 N. Y. 742, 53 N. E. 1123],
holding that, although a complaint alleging

that defendant so negligently and carelessly

managed a fire in a locomotive that it came
upon plaintiff's premises does not refer to

rubbish on the right of way as an agency
in spreading the fire, recovery may be had
for a fire communicated from the engine to

the rubbish, and so spread to plaintiff's

premises.
Rhode Island.— Smith v. Old Colony, etc.,

R. Co., 10 R. I. 22, holding that an allega-

tion that defendant carelessly managed the

locomotive is sustained by proof that it care-

lessly managed the fire in the locomotive.

See 41 Cent. Dig. tit. " Railroads," § 1708.

Proof that plaintiff's property was de-

stroyed by a fire kindled on adjoining land

by sparks from defendant's locomotive,

-wiiich fire moved on to plaintiff's land, is not

a material variance from an allegation that

the destruction of plaintiff's property was
caused by fire kindled on his land by sparks

from defendant's locomotive. Butcher v.

Baker Valley, etc., R. Co., (Cal. 1885) 5

Pac. 359, 67 Cal. 518, 8 Pac. 174. But see

Toledo, etc., R. Co. v. Morgan, 72 111.

155.

31. Delaware.—Jefferis v. Philadelphia, etc.,

R. Co., 3 Houst. 447.
Indiana.— Toledo, etc., R. Co. v. Fenster-

maker, 163 Ind. 534, 72 N. E. 561 (in using

insufficient or defective spark arresters); Chi-

cago, etc., R. Co. V. Ostrander, 116 Ind. 259,

15 N. E. 227, 19 N. E. 110; Pittsburgh, etc.,

R. Co. V. Hixon, 110 Ind. 225, 11 N. E. 285

[criticizing Pittsburgh, etc., R. Co. v. Hixon,

79 Ind. Ill]; Indianapolis, etc., R. Co. v.

JParamore, 31 Ind. 143.

Iowa.— McCummons v. Chicago, etc., R. Co.,

33 Iowa 187.

Maine.— Lowney v. New Brunswick R. Co.,

78 Me. 479, 7 Atl. 381.
Mississippi.— Louisville, etc., R. Co. v.

Xatchez, etc., R. Co., 67 Miss. 399, 7 So.
350.

Missouri.— Palmer v. Missouri Pac. R. Co.,

76 Mo. 217; Smith v. Hannibal, etc., R. Co.,

37 Mo. 287.
"New York.— Peck v. New York Cent., etc.,

R. Co., 165 N. Y. 347, 59 N. E. 206 [reversing
37 N. Y. App. Div. 110, 55 N. Y. Suppl.
1121]; Elinn v. New York Cent, etc., R. Co.,

142 N. Y. 11, 36 N. E. 1046; Brown v.

Buffalo, etc., R. Co., 4 N. Y. App. Div. 465,
38 N. Y. Suppl. 655 ; Sheldon v. Hudson River
R. Co., 29 Barb. 226 [reversed on other grounds
in 14 N. Y. 218, 67 Am. Dec. 155].

Penmsi/ZDania.— Pennsylvania Co. v. Wat-
son, 81* Pa. St. 293; Stephenson v. Pennsyl-
vania R. Co., 20 Pa. Super. Ct. 157.

South Dakota.— Mattoon v. Fremont, etc.,

R. Co., 6 S. D. 301, 60 N. W. 69.

Texas.— Ft. Worth, etc., R. Co. v. Tomlin-
son, (App. 1890) 16 S. W. 866; Gulf, etc., R.
Co. V. Johnson, 3 Tex. App. Civ. Cas. § 123;
Texas, etc., R. Co. v. Ervay, 3 Tex. App. Civ.

Cas. § 47; Gulf, etc., R. Co. v. Holt, 1 Tex.
App. Civ. Cas. § 835.

Virginia.— Kimball v. Borden, 95 Va. 203,
28 S. E. 207; Bernard v. Richmond, etc., R.
Co., 85 Va. 792, 8 S. E. 785, 17 Am. St. Rep.
103.

West Virginia.— Snyder v. Pittsburgh, etc.,

R. Co., 11 W. Va. 14.

United States.— Garrett v. Southern R. Co.,

101 Fed. 102, 41 C. C. A. 237, 49 L. R. A.
645.

Canada.— Oatman i: Michigan Cent. R. Co..

1 Can. R. Cas. 129, 1 Ont. L. Rep. 145 (hold-

ing that plaintiff must, in addition to giving
evidence from which it may be inferred that
the fire was caused as alleged, also give some
evidence of negligence on the part of defend-

ant) ; Moxley v. Canada Atlantic R. Co., 14

Ont. App. 309 [affirmed in 15 Can. Sup. Ct.

145].
See 41 Cent. Dig. tit. " Railroads,'' § 1709.

As to facts not peculiarly within the knowl-
edge of defendant's employees the burden ot

proving negligence is on plaintiff. Edwards
V. Bonner, 12 Tex. Civ. App. 236, 33 S. W.
761.

Presumption as to carefulness.—There is no
legal presumption that a railroad company,
while in the exercise of its lawful right to

run its locomotives and trains over its road
and to use fire in so doing, will not permit
fire to escape from them. Palmer v. Mis-
souri Pac. R. Co., 76 Mo. 217; Huff i'. Mis-
souri Pac. R. Co., 17 Mo. App. 356. So,

while plaintiff has the burden of proving
negligence, he has no legal presumption of

[X,I,6,d, (I), (A)]
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of the injury/' as that by reason of such negligence the fire was communicated to
his property by sparks or cinders from an engine.^^ If plaintiff shows such negli-

gence, or facts which raise an inference of negUgence, the burden is then upon defend-
ant to show that it used due care in the construction, equipment, repair, and man-
agement of its engines.^* It is not necessary that plaintiff should prove either the
specific defect ia the engine or the particular act of misconduct in. its management
or operation constituting the negUgence ;^^ but it is sufficient if he proves facts and
circumstances from which the jury might fairly infer that the engine was either

defective or neghgently operated,^" or that the fire originated on the railroad
right of way.^'

carefulness to overcome. Palmer v. Mis-
souri Pac. R. Co., supra.
The burden of showing the existence of

combustible material on the right of way is

on plaintiff. Indiana, etc., E. Co. v. Hawkins,
84 111. App. 139.

Where the fire is thrown from an engine
by one apparently at work thereon, it will be
presumed in the absence of any further testi-

mony that the fireman or engineer threw
the fire in the performance of his usual
duties, and that it was not done wilfully.

McCann v. New York Cent., etc., R. Co., 66
Barb. (N. Y.) 338.
32. Delaware.—Jefferis v. Philadelphia, etc.,

E. Co., 3 Houst. 447.
Florida.— Gracy i;. Atlantic Coast Line R.

Co., 53 Fla. 350, 42 So. 903.
Georgia.—-Georgia R., etc., Co. v. Roberts,

114 Ga. 387, 40 S. E. 264.
Louisiana.— Edrington v. Louisville, etc.,

E. Co., 41 La. Ann. 96, 6 So. 10.

Maine.— Lowney v. New Brunswick R. Co.,

78 Me. 479, 7 Atl. 381.
Michigan.— Osborne v. Chicago, etc., R. Co.,

Ill Mich. 13, 69 N. W. 86.

'Nebraska.— Creighton v. Chicago, etc., R.
Co., 68 Nebr. 456, 94 N. W. 527.

yeiD TorJc.— Sheldon v. Hudson River R.
Co., 29 Barb. 226 [reversed on other grounds
in 14 N. Y. 218, 67 Am. Dec. 155].

Canada.— Moxley v. Canada Atlantic R.
Co., 14 Ont. App. 309 [affirmed in 15 Can.
Sup. Ct. 145].

Se.e 41 Cent. Dig. tit. " Railroads," § 1709.

WTiere an injury happens from two efficient

causes the principle that plaintiff suing only

one of the wrong-doers must show the particu-

lar part of the loss inflicted by defendant is

inapplicable in an action against a railroad

company which set the fire with its engines,

where the evidence leaves it just as probable

that the injury was the result of one cause
as of the other. Alabama, etc., E- Co. v.

Fried, 81 Miss. 314, 33 So. 74.

33. Alabama.— Louisville, etc., R. Co. i.

Marbury Lumber Co., 132 Ala. 520, 32 So
745, 90 Am. St. Eep. 917.

Georgia.— Inman v. Elberton Air-Line E.

Co., 90 Ga. 663, 16 S. E. 958, 35 Am. St. Eep.
232.

Louisiana.— Edrington v. Louisville, etc.,

E. Co., 41 La. Ann. 96, 6 So. 10.

Nebraska.— Union, etc., R. Co. v. Keller, 36
Nebr. 189, 54 N. W. 420.

New York.— White r. New York Cent., etc.,

E. Co., 90 N. Y. App. Div. 356, 85 N. Y. Suppl.

[X, I, 6, d, (r), (A)l

497 [affirmed in 181 N. Y. 577, 74 N. E.
1126].
North Carolina.— Moore v. Wilmington,

etc., R. Co., 124 N. C. 338, 32 S. E. 710.
Pennsylvania.— Henderson v. Philadelphia,

etc., R. Co., 144 Pa. St. 461, 22 Atl. 851, 27
Am. St. Rep. 652, 16 L. R. A. 299; Stephen-
son V. Pennsylvania R. Co., 20 Pa. Super. CL
157.

Texas.— Scott v. Texas, etc, R. Co., (Civ.

App. 1900) 56 S. W. 97 [reversed on other
grounds in 93 Tex. 625, 57 S. W. 801] ; East
Line, etc., R. Co. v. Har1i 2 Tex. App. Civ.

Cas. § 419 ; Gulf, etc., E. Co. v. Holt, 1 Tex.
App. Civ. Cas. i 835.

Virginia.— White c. New York, etc., E. Co.,

99 Va. 357, 38 S. E. 180.

United States.— Garrett v. Southern R. Co.,

101 Fed. 102, 41 C. C. A. 237, 49 L. R. A.
645; Niskern v. Chicago, etc., R, Co., 22 Fed.

811.
See 41 Cent. Dig. tit. "Railroads," § 1709.
That the railroad company's employees

aided in putting out the fire raises no pre-

sumption that the company set the tire.

Clarke v. New York, etc., R. Co., 26 E. I. 59,

58 Atl. 245.
34. Southern E. Co. v. Johnson, 141 Ala.

575, 37 So. 919; Field v. New York Cent., etc,

R. Co., 32 N. Y. 339 [affirming 29 Barb.
176]; Scott V. Texas, etc., E. Co., (Tex. Civ.

App. 1900) 56 S. W. 97 [reversed on other
grounds in 93 Tex. 625, 57 S. W. 801], hold-

ing that the burden of showing care is not
on defendant, where there is not a prima
facie showing that the fire originated from
the engine.

35. Walker v. Kendall, 7 Kan. App. 801, 54
Pac. 413 (holding that under Gen. St. (1897)

c. 70, § 32, it is not necessary to prove specific

allegations in the petition as to negligence) ;

Peck !•. New York Cent., etc., R. Co., 165 N. Y.
347, 59 N. E. 206 [reversing 37 N. Y. App.
Div. 110, 55 N. Y. SuppL 1121]; Field v.

New York Cent., etc., R. Co., 32 N. Y. 339

[affirming 29 Barb. 176]. But see Brown v.

Buffalo, etc., R. Co., 4 N. Y. App. Div. 465,

38 N. Y. Suppl. 655 ; Gibson v. South Eastern
R. Co., 1 F. & F. 23.

36. Peck V. New York Cent., etc., R. Co.,

165 N. Y. 347, 59 N. E. 206 [reversing 37

N. Y. App. Div. 110, 55 N. Y. Suppl. 1121]

;

Genung v. New York, etc., E. Co., 21 N. Y.
Suppl. 97; Stephenson v. Pennsylvania E.
Co., 20 Pa. Super. Ct 157. And see infra, X,

L 6, d, (I), (D).

37. Atlantic Coast Line R. Co, v. Watldns,
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(b) A/ier Proof of Injury— (1) In General— (a) Bubden op Pboop on Depend-
ant.

^
But although the above rule is the general rule as to proof of negligence in the

first instance, it is the rule in many jurisdictions that where plaintiff has shown
that the fire was caused by sparks or cinders from a locomotive of defendant
company, or by the operation of its railroad, a prima facie case of negHgence
is thereby made out upon which plaintiff may recover unless defendant shows
that it was free from negUgence in the construction, equipment, or management
of such locomotive,^* or in causing the fire to spread by allowing combustible

104 Va, 154, 51 S. E. 172, holding, however,
that the fact that a fire started from a spark
from a locomotive does not alone justify
such an inference.

38. Alabama.— Sherrell v. Louisville, etc.,

R. Co., (1905) 44 So. 153, 152 Ala. 213, 44
So. 631; Alabama Great Southern R. Co. v.

Sanders, 145 Ala. 449, 40 So. 402; Louisville,
etc., R. Co. V. Marbury Lumber Co., 132 Ala.
520, 32 So. 745, 90 Am. St. Rep. 917; Ala-
bama, etc., R. Co. V. Taylor, 129 Ala. 238, 29
So. 673; Alabama, etc., R. Co. (-. Johnston,
128 Ala. 283, 29 So. 771; Louisville, etc., R.
Co. t'. Marbury Lumber Co., 125 Ala. 237, 28
So. 438, 50 L. R. A. 620; Louisville, etc., R.
Co. V. Reese, 85 Ala. 497, 5 So. 283, 7 Am. St.

Eep. 66.

Georgia.— Southern R. Co. v. EUiott, 129
Ga. 705, 59 S. E. 786; Swindell v. Alabama
Midland R. Co., 123 Ga. 311, 51 S. E. 386;
Gainesville, etc., R. Co. v. Edmondson, 101
Ga. 747, 29 S. E. 213; East Tennessee, etc., E.
Co. V. Hesters, 90 Ga. 11, 15 S. E. 828.

Illinois.— Illinois Cent. R, Co. v. Mills, 42
111. 407; St. Louis, etc., R. Co. v. Montgom-
ery, 39 111. 335; Bass v. Chicago, etc., R. Co.,

28 111. 9, 81 Am. Deo. 254; St. Louis, etc., R.
Co. v. Strotz, 47 111. App. 342; Wabash R. Co.

V. Smith, 42 111. App. 527.

Indian Territory.— St. Louis, etc., R. Co. v.

Lawrence, 4 Indian Terr. 611, 76 S. W.
254.

Iowa.— Stewart v. Iowa Cent. R. Co., 136
Iowa 182, 113 N. W. 764; West Side Mut. P.

Ins. Co. V. Chicago, etc., R. Co., (1903) 95

N. W. 193; Seska v. Chicago, etc., R. Co., 77
Iowa 137, 41 N. W. 596.

Maine.— Dyer v. Maine Cent. R. Co., ,
99

Me. 195, 58 Atl. 994, 67 L. R. A. 416.

Maryland.— Rjsm v. Gross, 68 Md. 377, 12

Atl. 115, 16 Atl. 302; Green Ridge R. Co. v.

Brinlcman, 64 Md. 52, 20 Atl. 1024, 54 Am.
Eep. 755.

Mississippi.— Alabama, etc., R. Co. v. Bar-

rett, 78 Miss. 432, 28 So. 820 ; Mobile, etc., R.

Co. V. Gray, 62 Miss. 385.

Missouri.— Wise v. Joplin R. Co., 85 Mo.
178; Kenney v. Hannibal, etc., R. Co., 70 Mo.
252; Coates v. Missouri, etc., R. Co., 61

Mo. 38 ; Coale v. Hannibal, etc., R. Co., 60 Mo.
22T; Campbell v. St. Louis, etc., R. Co., 58

Mo. 49S; Clemens v. Hannibal, etc., R. Co., 53

Mo. 366, 14 Am. Rep. 460; Bedford v. Han-
nibal, etc., R. Co., 46 Mo. 456; Reed v. Mis-

souri Pac. R. Co., 50 Mo. App. 504; Polhans

V. Atchison, etc., R. Co., 45 Mo. App. 153 [af-

firmed in 115 Mo. 535, 22 S. W. 478]; Logan

V. Wabash Western R, Co., 43 Mo. App. 71;

Crews V. Kansas City, etc., R. Co., 19 Mo.

App. 302; Huff V. Missouri Pac. R. Co., 17

[86]

Mo. App. 356; Sappington v. Missouri Pac.
R. Co., 14 Mo. App. 86; Brown v. Missouri
Pac. R. Co., 13 Mo. App. 462. Compare
Smith V. Hannibal, etc., R. Co., 37 Mo. 287.

Montana.— Diamond v. Northern Pac. R.
Co., 6 Mont. 680, 13 Pac. 367, holding this

rule to apply to chartered' as well as to other

railroads.

Nebraska.— Shipman v. Chicago, etc., R.
Co., 78 Nebr. 43, 110 N. W. 535; Creighton v.

Chicago, etc., R. Co., (1903) 94 N. W. 527;
Rogers v. Kansas City, etc., R. Co., 52 Nebr.
86, 71 N. W. 977; Union Pae. R. Co. v. Keller,

36 Nebr. 189, 54 N. W. 420; Burlington, etc.,

R. Co. V. Westover, 4 Nebr. 268 ; Chicago, etc.,

R. Co. V. Beal, 4 Nebr. (Unoff.) 510, 94 N. W.
956.

Nevada.— Longabaugh v. Virginia City,

etc., R. Co., 9 Nev. 271.
North Carolina.— North Fork Lumber Co.

V. Southern R. Co., 143 N. C. 324, 55 S. E.
781; Phillips v. Durham, etc., R. Co., 138
N. C. 12, 50 S. E. 562 ; Raleigh Hosiery Co. v.

Raleigh, etc., R. Co., 131 N. C. 238, 42 S. B.
602; Aycock v. Raleigh, etc., R. Co., 89
N. C. 321; Ellis v. Portsmouth, etc., R. Co.,

24 N. C. 138.

Oregon.— Anderson v. Oregon R. Co., 45
Oreg. 211, 77 Pac. 119; Koontz v. Oregon R.,

etc., Co., 20 Oreg. 3, 23 Pac. 820.
South Carolina.— Brown v. Atlanta, etc., R.

Co., 19 S. C. 39.

South Dakota.— Cronk v. Chicago, etc., R.
Co., 3 S. D. 93, 52 N. W. 420; White v. Chi-
cago, etc., R. Co., 1 S. D. 326, 47 N. W. 146,
9 L. R. A. 824; Kelsey v. Chicago, etc., R. Co.,

1 S. D. 80, 45 N. W. 204.
Tennessee.— Simpson v. East Tennessee,

etc., R. Co., 5 Lea 456; Burke v. Louisville,

etc., E. Co., 7 Heisk. 451, 19 Am. Rep. 618.

Texas.— Gulf, etc., R. Co. v. Johnson, 92
Tex. 591, 50 S. W. 567; Texas, etc., R. Co. v.

Levine, 87 Tex. 437, 29 S. W. 466 ; Galveston,
etc., R. Co. V. Home, 69 Tex. 643, 9 S. W.
440 ; Gulf, etc., R. Co. v. Benson, 69 Tex. 407,
5 S. W. 822, 5 Am. St. Rep. 74 ; International,

etc., R. Co. V. Timmermann, 61 Tex. 660; Gulf,

etc., R. Co. V. Blakeney-Stevens-Jaokson Co.,

(Civ. App. 1908) 106 S. W. 1140; Texas
Midland R. Co. v. Moore, (Civ. App. 1903)
74 S. W. 942; St. Louis Southwestern R. Co.

V. Goodnight, 32 Tex. Civ. App. 256, 74 S. W.
583; Texas Southern R. Co. v. Hart, 32 Tex.
Civ. App. 212, 73 S. W. 833; Highland v.

Houston, etc., E. Co., (Civ. App. 1901) 65
S. W. 649; Texas, etc., R. Co. v. Hooten, 21
Tex. Civ. App. 139, 50 S. W. 499; Edwards
V. Bonner, 12 Tex. Civ. App. 236, 33 S. W.
761; Missouri, etc., R. Co. v.. Kelley, (Civ.

App. 1895) 30 S. W. 488; International, etc.,

[X, I, 6, d, (I), (b), (1), (a)]



1362 [33 Cye.] RAILROADS

material to remain on its right of way,^' or in allowing it to escape to adjoining
premises,*' or establishes such other facts as will excuse it from the consequences
of the fire," as that the fire was caused by some other agency.*^ In some juris-

dictions this rule prevails by virtue of statute." The burden of proof under

R. Co. V. Searight, 8 Tex. Civ. App. 593, 28
S. W. 30; Missouri, etc., R. Co. v. Pickryl,
(Civ. App. 1894) 26 S. W. 855; Galveston,
etc., R. Co. ;;. Dolores Land, etc., Co., (Civ.
App. 1894) 26 S. W. 79; Galveston, etc.. R.
Co. V. Rheiner, (Civ. App. 1894) 25 S. W.
971; Texas, etc., R. Co. v. Ervay, 3 Tex. App.
Civ. Cas. § 47; East Line, etc., R. Co. v.

Hart, 2 Tex. App. Civ. Cas. § 419; Gulf, etc.,

R. Co. V. Holt, 1 Tex. App. Civ. Cas. § 835;
Houston, etc., R. Co. v. McDouough, 1 Tex.
App. Civ. Cas. § 651.

Vermont.— Cleaveland v. Grand Trunk R.
Co., 42 Vt. 449.

Virginia.— Norfolk, etc., R. Co. v. Fritts,

103 Va. 687, 49 S. E. 971, 106 Am. St. Rep.
911, 68 L. R. A. 884; White v. New York,
etc., R. Co., 99 Va. 357, 38 S. E., 180; Kim-
ball V. Borden, 95 Va. 203, 28 S. B. 207;
Patteson v. Chesapeake, etc., R. Co., 94 Va.
16, 26 S. E. 393.

Wisconsin.— Spaulding v. Chicago, etc., R.
Co., 30 Wis. 110, 11 Am. Rep. 550, 33 Wis.
582.

United States.— Cincinnati, etc., R. Co. v.

South Fork Coal Co., 139 Fed. 528, 1 L. R. A.
N. S. 533; Great Northern R. Co. v. Coats,
115 Fed. 452, 53 C. C. A. 382; McCuUen v.

Chicago, etc., R. Co., 101 Fed. 66, 41 C. C. A.
365, 4^ L. R. A. 642; Eddy v. Lafayette, 49
Fed. 807, 1 C. C. A. 441; Missouri Pac. R.
Co. V. Texas, etc., R. Co., 33 Fed. 361 ; Mussel-
white V. Receivers, 17 Fed. Cas. No. 9,972, 4
Hughes 166. See also Missouri Pac. R. Co. v.

Texas, etc., R. Co., 31 Fed. 526.

England.— Piggot v. Eastern Counties R.
Co., 3 C. B. 229, 10 Jur. 571, 15 L. J. C. P.

235, 54 E. C. L. 229.

See 41 Cent. Dig. tit. " Railroads," § 1710.
The reason for this rule is because the rail-

road company and its employees have posses-

sion and control of the engine and the means
of laiowing its condition while plaintiff has
not. Texas, etc., R. Co. v. Hooten, 21 Tex.
Civ. App. 139, 50 S. W. 499; Patteson v.

Chesapeake, etc., R. Co., 94 Va. 16, 26 S. E.
393.

To raise the presumption of negligence so

as to cast on defendant the burden of show-
ing that it had suitable appliances and that

the engine was properly managed, the jury

must be reasonably satisfied from the evidence

that the fire was caused by sparks emitted in

unusual and dangerous quantities from de-

fendant's engine, and evidence merely tending

to prove such fact is not, as a matter of law,

sufficient. Louisville, etc., R. Co. v. Malone,

109 Ala. 509, 20 So. 33.

Negligence will not be presumed where a
fire was caused immediately after the passage

of a locomotive equipped with proper appli-

ances. Savannah F. & M. Ins. Co. v. Pelzer

Mfg. Co., 60 Fed. 39.

The fact proven by plaintiff also stands as

substantive evidence of the company's negli-

[X, I, 6, d, (I), (B), (1), (a)]

gence. West Side Mut. F. Ins. Co. v. Chicago,

etc., R. Co., (Iowa 1903) 95 N. W. 193.

39. Pittsburgh, etc., R. Co. v. Campbell,
86 111. 443 (holding that under Railroad Act,

§ 78, the fact that the fire has been commu-
nicated from a locomotive passing over the

road is prim o/acie evidence of negligence as to

compliance with section 38 requiring the way
to be kept clear of combustibles) ; Missouri Pac.
R. Co. V. Merrill, 40 Kan. 404, 19 Pac. 793;
Jones i: Michigan Cent. R. Co., 59 Mich. 437,
26 N. W. 662. But see Gulf, etc., R. Co. v.

Benson, 69 Tex. 407, 5 S. W. 822, 5 Am. St.

Rep. 74; Kimball v. Borden, 95 Va. 203, 28
S. E. 207.

40. Clark v. Ellithorp, 7 Kan. App. 337,

51 Pac. 940, 9 Kan. App. 503, 59 Pac. 286,

holding that a cause of action based upon
the alleged carelessness of the railroad com-
pany in permitting fire to escape while burn-
ing the right of way comes under Gen. St.

(1889) par. 1321, providing that in actions

against a railway company for damages by
fire caused by the operating of its road, proof

that the fire was caused by operating the said

railroad is prima facie evidence of negli-

gence.

A fire set by section-men in burning the

grass along the right of way is not set out or

caused by operating the railway so as to cast

the burden on defendant to show its free-

dom from negligence in allowing the fire to

escape and in failing to put it out. Connors
V. Chicago, etc., R. Co., Ill Iowa 384, 82
N. W. 953. Contra, Clark v. Ellithorpe, 7

Kan. App. 337, 51 Pac. 940, 9 Kan. App. 503,

69 Pac. 286.

41. Cleveland, etc., R. Co. v. Stephens, 74
111. App. 586.

42. Cleveland, etc., R. Co. v. Hornsby, 202
111. 138, 66 N. E. 1052 laffirming 105 111.

App. 67] ; Raleigh Hosiery Co. v. Raleigh,

etc., R. Co., 131 N. C. 238, 42 S. E. 002.

%3. Arkansas.— St. Louis, etc., R. Co. v.

Dawson, 77 Ark. 434, 92 S. W. 27 ; St. Louis,

etc., R. Co. V. Coombs, 76 Ark. 132, 88 S. W.
595 ; Tillev v. St. Louis, etc., R. Co., 49 Ark.

535, 6 S. W. 8.

Colorado.— Union Pac. R. Co. v. Arthur,
2 Colo. App. 159, 29 Pac. 1031.

Florida.— Florida East Coast R. Co. v.

Welch, 53 Fla. 145, 44 So. 250, under Gen.

St. (1906) § 3148. In this state the mere
emission of sparks from a railroad locomotive

or the mere setting out of fires thereby is

not per se evidence of negligence on the part

of the company; but the emission of sparks

of unusual size or in unusual quantities is

evidence sufiicient to raise a presumption of

negligence and throw upon the company the

burden of removing the presumption. Jack-

sonville, etc., R. Co. V. Peninsular Land, etc.,

Co., 27 Fla. 1, 157, 9 So. 661, 17 L. R. A. 33,

65.

Georgia.— Southern R. Co. v. Thompson,
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this rule, however, shifts only as to rebutting the presumption thus made, and

129 Ga. 367, 58 S. B. 1044 (construing Civ.

Code (1895), § 2321); Southern R. Co. v.

Puckett, 121 Ga. 322, 48 S. E. 968; East
Tennessee, etc., R. Co. v. Hesters, 90 Ga. 11,
15 S. E. 828.

Illinois.—Cleveland, etc., R. Co. jj. Hornsby,
202 111. 138, 66 N. E. 1052 la/firming 105 111.

App. 67] ; American Strawboard Co. v. Chi-
cago, etc., R. Co., 177 111. 513, 53 N. E. 97
[reversing on other grounds 75 111. App. 420,
91 111. App. 635]; Baltimore, etc., R. Co. JJ.

Tripp, 175 111. 251, 51 N. E. 833; Chicago,
etc., R. Co. V. Glenny, 175 111. 238, 51 N. E.
896 [affirming 70 111. App. 510] ; Louisville,

etc., R. Co. V. Spencer, 149 111. 97, 36 N. E.
91; Chicago, etc., R. Co. v. Goyette, 133 111.

21, 24 N. E. 549; Chicago, etc., R. Co. v.

Pennell, 110 111. 435; Pittsburgh, etc., R. Co.

V. Campbell, 86 111. 443; St. Louis, etc., R.
Co.. V. Funk, 85 111. 460 ; Chicago, etc., R. Co.

V. Clampit, 63 111. 95; Toledo, etc., R. Co. v.

Larmon, 67 111. 68 (holding that an Illinois

statute making the fact that a fire was occa-

sioned by sparks from an engine " full prima
facie" evidence of negligence on the part of

the railroad company must not be construed
to imply constructive rather than ordinary
prima facie evidence) ; Chicago, etc., R. Co.

V. Quaintance, 58 111. 389 ; Chicago, etc., R.
Co. V. McCahill, 56 111. 28; Toledo, etc., R.
Co. V. Valodin, 109 111. App. 132 ; Toledo, etc.,

R. Co. V. Needham, 105 ill. App. 25; Cleve-

land, etc., R. Co. V. Tate, 104 111. App. 615;
Franey v. Illinois Cent. R. Co., 104 111. App.
499; Indiana, etc., R. Co. v. Hav7kins, 84 111.

App. 39; Cleveland, etc., R. Co. v. Stephens,

74 111. App. 586; Callawav v. Sturgeon, 58
111. App. 159; Lake Erie, etc., R. Co. v. Hol-
derman, 56 111. App. 144; Louisville, etc., R.

Co. V. Black, 54 111. App. 82; Indiana, etc., R.
Co. u. Craig, 14 111. App. 407.

loioa.— Stewart v. Iowa Cent. R. Co., 136

Iowa 182, 113 N. W. 764 (under Code,

§ 2056 ) ; Kennedy v. Iowa State Ins. Co.,

119 Iowa 29, 91 N. W. 831; Greenfield v.

Chicago, etc., R. Co.,- 83 Iowa 270, 49 N. W.
95; Engle v. Chicago, etc., R. Co., 77 Iowa
661, 37 N. W. 6, 42 N. W. 512; Rose v. Chi-

cago, etc., R. Co., 72 Iowa 625, 34 N. W. 450;

Babeock v. Chicago, etc., R. Co., 62 Iowa 593,

13 N. W. 740, 17 N. W. 909; Small v. Chi-

cago, etc., R. Co., 50 Iowa 338. For decisions

otherwise prior to the statute see Garrett v.

Chicago, etc., R. Co., 36 Iowa 121; McCum-
mons V. Chicago, etc., R. Co., 33 Iowa 187;

Jackson v. Chicago, etc., R. Co., 31 Iowa 176,

7 Am. Rep. 120; Gandy v. Chicago, etc., R.

Co., 30 Iowa 420, 6 Am. Rep. 682.

Xansos.— Atchison, etc., R. Co. v. Geiser,

68 Kan. 281, 75 Pac. 68 (holding that under

the Kansas statute the fact of the setting out

of a fire by the operation of a railroad is

evidence, not merely a presumption, of negli-

gence, and must be overcome by evidence to

the satisfaction of the jury) ; Ft. Scott, etc.,

R. Co. V. Tubbs, 47 Kan. 630, 28 Pac. 612;

Ft. Scott, etc., R. Co. v. Karracher, 46 Kan.
44, 26 Pac. 1027; Atchison, etc., R. Co. v.

Gibson, 42 Kan. 44, 21 Pac. 788; Missouri

Pac. R. Co. V. Merrill, 40 Kan. 404, 19 Pac.

793 (holding that the rule prescribed in Laws
(1885), c. 155, that the occurrence of a fire

caused by the operation of a railroad is prima
facie evidence of negligence on the part of

the railroad company applies to all cases

where the fire results from any step in the

operation of the road; and the coupling of a
charge of negligence in allowing combustible
material to accumulate on the roadway with
one that the fire was negligently permitted to

escape from a passing locomotive will not
take the case out of the application of stat-

ute) ; Walker v. Kendall, 7 Kan. App. 801,

54 Pac. 113.

Kentucky,— Cincinnati, etc., R. Co. v. Fal-

coner, 97 S. W. 727, 30 Ky. L. Rep. 152, hold-

ing that under St. (1903) § 782, it is

incumbent on defendant, in such a case, to

show that its locomotives were equipped as
the statute requires.

Maryland.—Annapolis, etc., R. Co. v. Gantt,
39 Md. 115; Baltimore, etc., R. Co. v. Dorsey,

37 Md. 19.

Michigan.— Jones v. Michigan Central R.
Co., 59 Mich. 437, 26 N. W. 662.

Minnesota.— Continental Ins. Co. v. Chi-

cago, etc., R. Co., 97 Minn. 467, 107 N. W.
548, 5 L. R. A. N. S. 99; Solum v. Great
Northern R. Co., 63 Minn. 233, 65 N. W.
443; De Camp v. Chicago, etc., R. Co., 62
Minn. 207, 64 N. W. 392 ; Cantlon v. Eastern
R. Co., 45 Minn. 481, 48 N. W. 22; Daly v.

Chicago, etc., R. Co., 43 Minn. 319, 45 N. W.
611; Johnson v. Chicago, etc., R. Co., 31 Minn.
57, 16 N. W. 488; Sibilrud v. Minneapolis,
etc., R. Co., 29 Minn. 58, 11 N. W. 146;
Karsen v. Milwaukee, etc., R. Co., 29 Minn.
12, 11 N. W. 122.

Mississippi.— Louisville, etc., R. Co. v.

Natchez, etc., E. Co., 67 Miss. 399, 7 So.

350.

Neiv Hampshire.— Laird v. Connecticut,

etc., R. Co., 62 N. H. 254, 13 Am. St. Rep.
564.

New Jersey.— Wiley v. West Jersey R. Co.,

44 N. J. L. 247.
Ohio.— Lake Erie, etc., R. Co. v. Falk, 62

Ohio St. 297, 56 N. E. 1020; Lake Shore, etc.,

R. Co. V. Anderson, 27 Ohio Cir. Ct. 577;
Toledo, etc., R. Co. v. Wales, 11 Ohio Cir. Ct.

371, 1 Ohio Cir. Dec. 168. Compare Ruflfner

V. Cincinnati, etc., R. Co., 34 Ohio St. 96
[affirming 3 Cine. L. Bui. 267].

Utah.— Anderson v. Wasatch, etc., R. Co.,

2 Utah 518.

Vermont.— Farrington v. Rutland R. Co.,

72 Vt. 24, 47 Atl. 171.

United States.— Woodward v. Chicago, etc.,

R. Co., 145 Fed. 577, 75 C. C. A. 591 (under
Minn. Gen. St. (1894) § 2700) ; Ann Arbor R.
Co. V. Fox, 92 Fed. 494, 34 C. C. A. 497;
Northern Pac. R. Co. v. Lewis, 51 Fed. 658,

2 C. C. A. 446; Niskern v. Chicago, etc., R.
Co., 22 Fed. 811.

See 41 Cent. Dig. tit. " Railroads," § 1710.

A presumption of negligence is raised and
the bvTrden cast on defendant to show that its

locomotive and appliances were properly con-

rx, T, 6, d, (I), (b), (1), (a)]
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not on the whole case," and although plaintiff may as a general rule rest his case

"when he has made out a 'prima facie case within this rule/^ he cannot withhold
evidence confinnatory of such •prima facie case and offer it in rebuttal to disprove
evidence given by defendant.*" If defendant admits that the fire was caused
by sparis from its locomotive and pleads facts indicating lack of negligence its

plea is in effect a plea of confession and avoidance, and it therefore assumes the
burden of proof.*'

(b) Burden of Proof on Plaintiff. In other jurisdictions, however, it is held
that a presumption of negUgence on the part of the railroad company does not
arise from the mere fact that the fire was set by sparks or cinders from one of its

locomotives, and that it is incumbent upon plaintiff to prove some act of negU-
gence in the construction, equipment, or management of the locomotive.*'

(2) Rebutting Presumptions. A presumption of negligence raised by proof
of the injury caused by fire from an engine may be rebutted by proof of freedom
from neghgence on the part of the railroad company,*^ or that the injury was

strueted and in good order where it has heen
shown that the fire was started by sparks
from one of defendant's engines and that an
engine when properly constructed and in good
repair would not emit sparks. Cleveland,

etc., R. Co. 1-. Fredenbur, 3 Ohio Cir. Ct. 23,

2 Ohio Cir. Dec. 15.

44. St. Louis, etc., R. Co. v. Moss, 37 Tex.
Civ. App. 461, 84 S. W. 281; Galveston, etc.,

R. Co. V. Chittim, 31 Tex. Civ. App. 40, 71

S. W. 294; Gulf, etc., R. Co. v. Johnson, 28
Tex. Civ. App. 395, 67 S. W. 182, holding that
defendant need only meet the presumption
and need not show by a preponderance of evi-

dence that it was not negligent.

Defendant is not required; to produce a pre-
ponderance of the evidence bearing on the
question of negligence in order to overcome
such prima facie case, but it is sufficient if it

produces enough to counter-balance that by
which the prima facie case is made out. To-
ledo, etc., R. Co. V. Star Flouring Mills, 146
Fed. 953, 77 C. C. A. 208, construing Ohio
Rev. St. (1906) §§ 3365, 3366.

45. Toledo, etc., R. Co. v. Wales, 11 Ohio
Cir. Ct. 371, 1 Ohio Cir. Dec. 168.

46. Toledo, etc., R. Co. v. Wales, 11 Ohio
Cir. Ct. 371, 1 Ohio Cir. Dee. 168.

47. Illinois Cent. R. Co. v. Barrett, 66 S. W.
9, 23 Ky. L. Rep. 1755.

48. Burroughs v. Housatonic R. Co., 15

Conn. 124, 38 Am. Dec. 64; Chicago, etc., R.
Co. V. Ostrander, 116 Ind. 259, 15 N. E. 227,

19 N. E. 110; Pittsburgh, etc., R. Co. v.

Hixon, 110 Ind. 225, 11 N. E. 285 {criticizing

Pittsburgh, etc., R. Co. v. Hixon, 79 Ind.

Ill]; Indianapolis, etc., R. Co. v. Paramore,
31 Ind. 143; Baltimore, etc., R. Co. v. O'Brien,

38 Ind. App. 143, 77 N. E. 1131; Louisville,

etc., R. Co. V. McCorkle, 12 Ind. App. 691, 40

N. E. 26; Peck v. New York Cent., etc., R.

Co., 165 N. Y. 347, 59 N. E. 206 [reversing

37 N. Y. App. Div. 110, 55 N. Y. Suppl.

1121]; Field v. Northern Cent. R. Co., 32

N. Y. 339 [affirming 29 Barb. 176] ; Sheldon

V. Hudson River R. Co., 14 N. Y. 218, 67 Am.
Dec. 155; Babbitt v. Erie R. Co., 108 N. Y.

App. Div. 74, 95 N. Y. Suppl. 429; Collins v.

New York Cent., etc., R. Co., 5 Hun (N. Y.)

503 [affirmed in 71 N. Y. 609] ; Case v.

Northern Cent. R. Co., 59 Barb. (N. Y.)

[X, I, 6, d, (I), (B), (f), (a)]

644; Genung v. New York, etc., R. Co., 21
N. Y. Suppl. 97; Henderson v. Philadelphia,
etc., R. Co., 144 Pa. St. 461, 22 Atl. 851, 27
Am. St. Rep. 652, 16 L. R. A. 299; Albert v.

Northern Cent. R. Co., 98 Pa. St. 316 ; Read-
ing, etc., R. Co. V. Latshaw, 93 Pa. St. 449;
Jennings v. Pennsylvania R. Co., 93 Pa. St.

337; Philadelphia, etc., R. Co. v. Yerger, 73
Pa. St. 121; Philadelphia, etc;, R. Co. v.

Yeiser, 8 Pa. St. 368; Glaser v. Lewis, 17

PhOa. (Pa.) 345; Philadelphia, etc., R. Co. v.

Kerst, 2 Walk. (Pa.) 480.

The most cogent reasons given for the sup-
port of this rule are, that a railroad company,
which is authorized by law to operate its

trains by steam, is not an insurer against
accidents by fire, and is not liable for injuries

caused by the use of fire in generating steam,
if the right is exercised in a lawful manner,
and with reasonable care and skill; that the

owner of adjacent property assumes all risks

incident to a lawful and proper use of the

road; that negligence is the gist of the lia-

bility, without proof of which an action can-

not be maintained; and that by the general
rule, in actions founded on negligence, plain-

tiff must aver it, and the burden of proof

rests upon him, and in no case does the mere
fact of injury prove negligence. See Louis-

ville, etc., R. Co. V. Reese, 85 Ala. 497, 5 So.

283, 7 Am. St. Rep. 66.

49. Southern R. Co. v. Thompson, 129 Ga.
367, 58 S. E. 1044 ; Lake Erie, etc., R. Co. v.

Ericson, 80 111. App. 625; Small v. Chicago,

etc., R. Co., 50 Iowa 338; Baltimore, etc., R.
Co. V. Kreager, 61 Ohio St. 312, 56 N. E.
203.

Where it is shown that the same engine

set out other fires elsewhere at about the

same time, the jury may find that the prima
facie case is not overcome by evidence of care

on defendant's part. Seska v. Chicago, etc.,

R. Co., 77 Iowa 137, 41 N. W. 596.

InsufScient proof.—That the railroad com-
pany used the best spark arresters, and that

the fire did not originate on the right of way,
is insufficient to overcome the prima facie

case. San Antonio, etc., R. Co. r. Adams,
(Tex. Civ. App. 1902) 66 S. W. 578.

Evidence of care on defendant's part is not
suflScient as a matter of law to rebut the pre-



RAILROADS [33 Cye.J 1365

caused by some other agency; ™ and such rebuttal may be shown by evidence
introduced either by plaiatiff or defendant." To constitute such rebuttal, or
in other words to exonerate the railroad company, it must be shown that at the
time in question its engine was properly constructed and equipped with the most
approved appUances and that they were in good repair or that reasonable care
and caution had been taken to keep them in such repair, ^^ and that it was prop-
erly managed and operated under the circumstances by an experienced and com-
petent engiaeer and fireman; ^^ and freedom from negligence in acts or omissions

sumption of negligence arising under Iowa
Code, § 2056, from proof of loss or imjury by
a fire set out by defendant. Stewart v. Iowa
Cent. R. Co., 136 Iowa 182, 113 K. W.
764.

50. Clevelamd, etc., R. Co. v. Hornsby, 202
111. 138, 66 N. E. 1052 lafp/rming 105 111. App.
67] ; Lake Erie, etc., E. Co. v. Ericson, 80
111. App. 625 (contributory negligence) ; Con-
tinental Ins. Co. V. CMcago, etc., R. Co., 97
Minn. 467, 107 N. W. 548, 5 L. R. A. N. S.

99; Lake Shore, etc., R. Co. v. Anderson, 27
Ohio Cir. Ct. 577.

51. Southern R. Co. «. Thompson, 129 Ga.
367, 58 S. E. 1044.

52. Gainesville, etc., R. Co. v. Edmondson,
101 Ga. 747, 29 S. E. 213 (holding that where
the evidence only raises a suspicion that the
fire was communicated by the passing engine,
and the uncontradicted testimony is that the
engine was in good order, and equipped with
a, proper spark arrester, in good condition,

and no evidence appears that sparks were
•emitted therefrom at the time, before or after

the fire, a legal recovery cannot be had)
Chicago, etc., R. Co. v. Neilson, 118 111. App,
343; Toledo, etc., R. Co. v. Kingman, 49 111,

App. 43 (holding that evidence that the en-

gines were supplied with proper spark ar'

resters without proof that such arresters

were in good condition and repair at the
time of the fire is insufficient to rebut the

statutory presumption of negligence) ; Lake
Shore, etc., R. Co. v. Anderson, 27 Ohio Cir.

Ct. 577; Galveston, etc., R. Co. v. Home, 69

Tex. 643, 9 S. W. 440; Ross v. St. Louis
Southwestern R. Co., (Tex. Civ. App. 1907)
103 S. W. 708; Tex~as, etc., R. Co. i: Gains,

(Tex. Civ. App. 1894) 26 S. W. 873.

That defendant had adopted the latest im-
provements in spark arresters is not suffi-

cient in rebuttal if it does not appear that

the engines were thus equipped at the time

of the injury. Southern R. Co. v. Puckett,

121 Ga. 322, 48 S. E. 968.

That defendant must show to the satisfac-

tion of the jury that the engines were in

good condition requires too high a degree of

certainty, and is erroneous if so given in an
instruction. Gulf, etc., R. Co. v. Jordan, 25

Tex. Civ. App. 82, 60 S. W. 784.

53. Alabama.— Louisville, etc., R. Co. v.

Marbury Lumber, etc., Co., 132 Ala. 520, 32

So. 743, 90 Am. St. Rep. 917; Alabama Great

Southern R. Co. v. Taylor, 129 Ala. 238, 29

So. 673; Louisville, etc., R. Co. v. Marbury
Lumber Co., 125 Ala. 237, 28 So. 438, 50

L. R. A. 620; Louisville, etc., R. Co. v. Ma-
lone, 109 Ala. 609, 20 So. 33, holding that

the conclusion that an engine was not prop-

erly managed is not rebutted by the evidence
of the engineer and fireman to the contrary.

Arkansas.— St. Louis, etc., R. Co. i. Ayres,
67 Ark. 371, 5§ S. W. 159, holding that proof

that tlie engine was in the hands of a com-
petent engineer at the time of the fire is

not sufficient.

Georgia.— Proof that the engine was
equipped with an improved spark arrester,

which was in good working order, and that
the engine was properly handled is sufficient

to overcome the presumption. Alabama Mid-
land R. Co. V. Swindell, 117 Ga. 883, 45 S. E.

264; Southern R., Co. v. Pace, 114 Ga. 712,

40 S. E. T23 ; Southern R. Co. v. Myers, 108

Ga. 165, 33 S. E. 917.

IlVmois.— Cleveland, etc., R. Co. v. Hornsby,
202 111. 138, 66 N. E. 1052 iaffwming 103
HI. App. 67] ; Chicago, etc., R. Co. v. Ameri-
can Strawboard Co., 190 111. 268, 60 N. E.

518 [affirming 91 111. App. 635] ; American
Strawboard Co. v. Chicago, etc., R. Co., 177

lU. 513, 53 N. E. 97 [reversing on other

grounds 75 111. App. 420] ; Chicago, etc., R.

Co. V. Goyette, 133 111. 21, 24 N. E. 549;

St. Louis, etc., R. Co. v. Funk, 85 111. 460;
Chicago, etc., R. Co. v. Clampit, 63 111. 95;
Chicago, etc., R. Co., v. Quaintance, 58 111.

389; Toledo, etc., R. Co. v. Needham, 116
111. App. 543; Toledo, etc., R. Co. v. Valodin,

109 111. App. 132; Cleveland, etc., R. Co. v.

Case, 71 111. App. 459; Hoopeston First Nat.
Rank v. Lake Erie, etc., R. Co., 65 111. App.
21; Indiana, etc., R. Co. v. Craig, 14 111.

App. 407.
Kansas.— Ft. Scott, etc., R. Co. ;;. Kar-

xaeker, 46 Kan. 511, 26 Pae. 1027; St. Louis,

etc., R. Co. V. Ludlum, 6 Kan. App. 700, 50

Pac. 456.
Minnesota.— Continental Ins. Co. v. Chi-

cago, etc., R. Co., 97 Minn. 467, 107 N. W.
548, 6 L. R. A. N. S. 99; Solum v. Great
Northern R. Co., 63 Minn. 233, 65 N. W. 443
(holding that the presumption is not con-

clusively overcome by the fact that the en-

gine was properly equipped and inspected and
the testimony of the engineer and fireman that

it was managed in the usual manner, so as to

take the question whether the presumption
was rebutted from the jury) ; De Camp v.

Chicago, etc., R. Co., 62 Minn. 207, 64 N. W.
392 (presumption not rebutted) ; Cantlon v.

Eastern R. Co., 45 Minn. 481, 48 N". W. 22;

Daly V. Chicago, etc., R. Co., 43 Minn. 319,

45 N. W. 611; Sibilrud v. Minneapolis, etc.,

E. Co., 29 Minn. 58, 11 N. W. 146; Karsen v.

Milwaukee, etc., R. Co., 29 Minn. 12, 11 N. W.
122.

Mississippi.— Drake v. Yazoo, etc., R. Co.,

79 Miss. 84, 29 So. 788.

[X, I, 6. d, (I), (B), (2)]
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which might under the circumstances, reasonably or naturally, have caused the
injury must also be shown,^* as in keeping its right of way free from combustible
material.'^ If the presumption of negUgence is rebutted, a preponderance of

evidence of actual negligence other than the mere fact that the fire was set by
an engine is necessary to warrant a verdict for plaintiff.^" But if the railroad

Missouri.— Palmer v. Missovisi Pac. R. Co.,

76 Mo. 217; Coates v. Missouri, etc., R. Co.,

61 Mo. 38; Fitch v. Pacific R. Co., 45 Mo.
322; Huflf v. Missouri Pac. R. Co., 17 Mo.
App. 356.

North Dakota.— Johnson v. Northern Pac.
E. Co., 1 N. D. 354, 48 N. W. 227.

Ohio.— Lake Shore, etc., R. Co. v. Ander-
son, 27 Ohio Cir. Ct. 577; Lake Shore, etc.,

R. Co. V. Wahlers, 24 Ohio Cir. Ct. 310.
Texas.— Galveston, etc., R. Co. c. Home, 69

Tex. 643, 9 S. W. 440; Gulf, etc., R. Co. v.

Benson, 69 Tex. 407, 5 S. W. 822, 5 Am. St.

Rep. 74; Gulf, etc., R. Co. v. Blakeney-Ste-
vens-Jackson Co., { Civ. App. 1908 ) 106 S. W.
1140; Texas Southern R. Co. v. Hart, 32 Tex.
Civ. App. 212, 73 S. W. 833 (holding this to be
true, although it is shown that there is no
negligence in regard to the equipment); Smith
V. Missouri, etc., R. Co., (Civ. App. 1903) 73
S. W. 22 ; Tyler Southeastern R. Co. v. Hitch-

ins, (Civ. App. 1901) 63 S. W. 1069; Texas,
etc., R. Co. V. Hooten, 21 Tex. Civ. App. 139, 50
S. W. 499 ; Galveston, etc., R. Co. v. Burnett,
(Civ. App. 1896) 37 S. W. 779; Missouri, etc.,

R. Co. v. Goode, 7 Tex. Civ. App. 245, 26
S. W. 441; Gulf, etc., R. Co. v. Johnson, 3

Tex. App. Civ. Cas. § 123.

Utah.— Olmstead r. Oregon Short Line R.
Co., 27 Utah 515, 76 Pac. 557.

Wisconsin.— Menominee River Sash, etc.,

Co. r. Milwaukee, etc., R. Co., 91 Wis. 447, 65
N. W. 176.

United States.— Woodward v. Chicago, etc.,

R. Co., 145 Fed. 577, 75 C. C. A. 591; Rosen
V. Chicago Great Western R. Co., 83 Fed. 300,

27 C. C. A. 534; Missouri Pac. R. Co. v.

Texas, etc., R. Co., 41 Fed. 917.

See 41 Cent. Dig. tit. "Railroads," § 1711.

The adequacy of defendant's rebuttal must
be determined in view of any facts appearing
in the testimony in addition to those suiFi-

cient to give rise to tlie statutory presump-
tion which tend to show negligence. Conti-

nental Ins. Co. i\ Chicago, etc., R. Co., 97
Minn. 467, 107 N. W. 548, 5 L. R. A. N. S.

99.

Customary manner.— It is not sufficient to

disprove such negligence to show that the

engine was of approved construction and was
operated by a skilled fireman and engineer

in the customary manner without also show-
ing that the customary manner was a careful

one. Woodson V. Milwaukee, etc., R. Co., 21
Minn. 60.

Uncontradicted testimony that the locomo-

tive was provided with the best spark ar-

rester yet discovered, that none has been

invented that will arrest all sparks, and that

the smoke-stack and arrester were daily in-

spected by competent mechanics and found to

be in good condition and repair and that the

engineer was competent is sufficient to rebut

the presumption of negligence. Gulf, etc., R.

[X, I, 6, d, (i), (b), (2)]

Co. V. Benson, 69 Tex. 407, 5 S. W. 822, 5
Am. St. Rep. 74.

Where it appears that the fire originated
by sparks from defendant's engine, it has
been held that evidence that the engine was
fully equipped with spark arresters, and that
they were in good condition at tne time of the
fire, and that the engine was carefully man-
aged, is not sufficient to relieve defendant
from the charge of negligence. Lake Shore,
etc., R. Co. V. Anderson, 27 Ohio Cir. Ct. 577.

Conclusiveness of evidence.— Where the evi-

dence that there were no defects in the loco-

motive, or that the locomotive was operated
with ordinary care, is so conclusive that an
opposite finding is not sustainable, the statu-

tory presumption of negligence (under Minn.
Gen. St. (1894) § 2700) is overcome as a
matter of law, and it is the duty of the court
to instruct the jury to return a verdict for

defendant. Woodward v. Chicago, etc., R. Co.,

145 Fed. 577, 75 C. C. A. 591.

54. Engel i: Chicago, etc., R. Co., 77 Iowa
661, 37 N. W. 6, 42 N. W. 512; Nelson v.

Chicago, etc., R. Co., 35 Minn. 170, 28 N. W.
215; Gulf, etc., R. Co. v. Blakeuey-Stevens-
Jackson Co., (Tex. Civ. App. 1908) 106 S. W.
1140 (holding that a railroad company in dis-

proving negligence presumptively established

by the setting out of fire by its locomotive
must negative every fact the proof of which
would justify a finding of negligence) ; East
Line, etc., R. Co. v. Hart, 2 Tex. App. Civ.

Cas. § 419.

55. Engel t'. Chicago, etc., R. Co., 77 Iowa
661, 37 N. W. 6, 42 N. W. 512.

A railroad company need not appropriate
one hundred feet on each side of the center
of its track as a right of way in order to

overcome the presumption of negligence aris-

ing from a communication of fire to grass

ninety feet from the track. St. Louis, etc.,

R. Co. r. Lindley, (Tex. Civ. App. 1895) 29
S. W. 1101.

56. Alabama.—Louisville, etc.. R. Co. v,

Marbury Lumber Co., 132 Ala. 520, 32 So.

745, 90 Am. St. Rep. 917; Alabama Great
Southern R. Co. v. Taylor, 129 Ala. 238, 29
So. 673; Louisville, etc., R. Co. v. Marbury
Lumber Co., 125 Ala. 237, 28 So. 438, 50
L. R. A. 620.

Minnesota.— Daly v. Chicago, etc., R. Co.,

43 Minn. 319, 45 N. W. 611.

Missouri.—^Wise v. Joplin R. Co., 85 Mo.
178; Coates v. Missouri, etc., R. Co., 61 Mo.
38.

Oregon.— Koontz v. Oregon R., etc., Co., 20
Oreg. 3, 23 Pac. 820.

Texas.— Gulf, etc., R. Co. v. Blakeney-Ste-
vens-Jackson Co., (Civ. App. 1908) 106 S. W.
1140; Smith v. Missouri, etc., R. Co., (Civ.

App. 1903) 73 S. W. 22; Missouri, etc., R.
Co. V. Staflford, (Civ. App. 1895) 31 S. W.
319.
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company fails to rebut such presumption plaintiff is entitled to recover," unless

the railroad company proves that plaintiff himself was guilty of contributory
negUgence.^'

(c) Cause of Injury. To establish a charge of negUgence on the part of

defendant company it is not enough for plaintiff to show a possibility or even a
probabiUty that the fire was communicated to the property by sparks from
defendant s locomotive; ^' but he must prove by a preponderance of affirmative

evidence that it did so originate, '"* although it is not required that his preliminary

evidence should exclude all possibility of another origin of the fire,°' or that it

be undisputed. °^ Nor is he required to prove which one of defendant's engines

set the fire.^^

(d) Defects in and Management of Engine.'^'' Negligence in the equipment,
repair, or operation of an engine may be inferred from the fact that the engine
habitually scatters sparks to such an extent as to endanger combustible- material

all along the fine of the road,*"^ or that it emits a stream of sparks along its way
setting fire to many things, °° or that it emits sparks unusual in quantity or char-

acter; °' but it cannot be inferred from the fact that some time after the fire the

appliances for arresting sparks were out of repair.'^ Nor is there a presumption
of law that an engine inspected before starting on its trip and found in good con-

dition remained in such condition during the trip/^ Where it is shown that

the appHances used by the railroad company have been in use many years and
found sufficient to protect its own and other property, the burden of proof is

upon plaintiff to show by positive, strong, and convincing evidence,'" that the

Utah.— Olmstead v. Oregon Short Line R.
Co., 27 Utah 515, 76 Pac. 557.
Wisconsin.— Menominee River Sash, etc.,

Co. V. Milwaukee, etc., R. Co., 91 Wis. 447, 65
N. W. 170.

See 41 Cent. Dig. tit. "Railroads," § 1711.

That the locomotive at the time the fire

originated was emitting an unusual volume
of sparks is sufficient to overcome direct evi-

dence that the locomotive was in good repair

or was skilfully managed. Chicago, etc., R.
Co. V. McCahill, 56 111. 28.

57. Alabama, etc., R. Co. v. Johnston, 128
Ala. 283, 29 So. 771; Louisville, etc., R. Co. v.

Black, 54 111. App. 82; Wolff v. Chicago, etc.,

R. Co., 34 Minn. 215, 25 N. W. 63; Niskern
V. Chicago, etc., R. Co., 22 Fed. 811.

58. Niskern v. Chicago, etc., R. Co., 22
Fed. 811.

59. Sheldon v. Hudson River R. Co., 29

Barb. (N. Y.) 226 [reversed on other grounds
in 14 N. Y. 218, 67 Am. Dec. 155]; White
V. Chicago, etc., R. Co., 1 S. D. 326, 47 N. W.
146, 9 L. R. A. 824. But see Sheldon v.

Hudson River R. Co., 14 N. Y. 218, 67 Am.
Dec. 155, holding that after other probable

causes of fire have been refuted the onus is

on the company to prove that the fire was
not communicated by the engine of a particu-

lar train.

60. Osborne v. Chicago, etc., R. Co., Ill

Mich. 15, 69 N. W. 86 ; White v. Chicago, etc.,

R. Co., 1 S. D. 326, 47 N. W. 146, 9 L. R. A.
824.

A presumption that the fire was caused by
th-e engine sufficient to put the burden of

proof on defendant company has been held

to arise from evidence that the fire sprang
up immediately upon the passing of a train

and that there was no fire on the premises

before, and no other apparent cause for the

fire. St. Louis, etc., R. Co. v. Coombs, 76
Ark. 132, 88 S. W. 595; Union Pac. R. Co. v.

De Busk, 12 Colo. 294, 20 Pac. 752, 13 Am. St.

Rep. 221, 3 L. R. A. 350; Richmond v. Mc-
Neill, 31 Oreg. 242, 49 Pac. 879; Gulf, etc.,

R. Co. V. Blakeney-Stevens-Jackson Co., (Tex.
Civ. App. 1908) 106 S. W. 1140. And in

the absence of contrary proof it has been
held that the presumption is that a fire ad-

jacent to the railroad track was occasioned
by a locomotive on the track. Gibbons r,

Wisconsin Valley R. Co., 66 Wis. 161, 28
N. W. 170.

61. Baltimore, etc., R. Co. v. Shipley, 39
Md. 251; Annapolis, etc., R. Co. v. Gantt,
39 Md. 115; Crist v. Erie R. Co., 58 N. Y.
638 [affirming 1 Thomps. & C. 435].

62. Crist V. Erie R. Co., 58 N. Y. 638 [af-

firming 1 Thomps. & C. 435].
63. Bevier v. Delaware, etc.. Canal Co., 13

Hun (N.Y.) 254.

64. Presumption of negligence as to defects

in or management of engines see supra, X, I,

6, d, (I), (B), (1), (a).

65. Green Ridge R. Co. v. Brinkman, 64
Md. 52, 20 Atl. 1024, 54 Am. Rep. 755.

66. Pennsylvania Co. v. Watson, 81* Pa. St.

293, holding that such facts are evidence upon
which a jury may infer the use of an imperfect
spark catcher, and from this fact negligence.

67. Peck V. New York Cent., etc., R. Co.,

165 N. Y. 347, 59 N. E. 206 [reversing 37
N. Y. App. Div. 110, 55 N. Y. Suppl. 1121].

68. Peck V. New York Cent., etc., R. Co., 37

N. Y. App. Div. 110, 55 N. Y. Suppl. 1121
[reversed on other grounds in 165 N. Y. 347,

59 N. E. 206].

69. Louisville, etc., R. Co. «. Malone, 109
Ala. 509, 20 So. 33.

70. Meyer v. Vicksburg, etc., R. Co., 41
La. Ann. 639, 6 So. 218, 17 Am. St. Rep. 408.

[X, I, 6, d, (I), (d)]
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appliances were defective or were improperly or negligently used/' or were less

safe in the matter of sparks than a newer pattern of engine known and in use at

the time.'^ It is also a legitimate conclusion that a heavily loaded train laboring

Txp a grade wiU throw out sparks. ^^

(e) Contributory Negligence. The burden of proving that plaintiff was guilty

of contributory negligence rests on defendant,'* unless such negligence appears
from plaintiff's own evidence, or may be fairly inferred from the circumstances/'
But the burden of showing want of contributory negligence, either active or passive,

is on plaintiff."

(ii) Admissibility "— (a) In General. The general rules of evidence
governing the admissibih'y of evidence in civil cases '* apply to the admissibiUty
of evidence in actions against a railroad company for injuries caused by fire from
the operation of its road.'* Subject to these rules, in the absence of direct

evidence, circumstantial evidence is admissible for the purpose of showing *" or

71. Gumbel v. Illinois Cent. E. Co., 48 La.
Ann. 1180, 20 So. 703; Meyer v. Vicksburg,
etc., E. Co., 41 La. Ann. 639, 6 So. 218, 17
Am. St. Rep. 408.

72. Babcock v. Fitcbburg E. Co., 140 N. Y.
308, 35 N. E. 596 Ireversing 67 Hun 469, 22
N. Y. Suppl. 449].

73. Brooks v. Missouri Pac. E. Co., 98 Mo.
App. 166, 71 S. W. 1083.

74. Arkansas.— St. Louis, etc., E. Co. v.

Clements, 82 Ark. 3, 99 S. W. 1106.
Illinois.—American Strawboard Co. v. Chi-

cago, etc., E. Co., 177 III. 513, 53 N. E. 97
[reversing 75 111. App. 420].
South Dakota.— Smith r. Chicago, etc., E.

Co., 4 S. D. 71, 55 N. W. 717.
Virginia.— Southern E. Co. v. Patterson,

105 Va. 6, 52 S. E. 694.

United States.— Clark v. Kansas City, etc.,

E. Co., 129 Fed. 341, 64 C. C. A. 19; Northern
Pac. E. Co. V. Lewis, 51 Fed. 658, 2 C. C. A.
446, holding that it is incumbent upon the
railroad company to prove contributory negli-

gence by a preponderance of evidence.

Where there is no evidence on the subject

it is the duty of the court to assume that
plaintiil vpas not guilty of such contributory
negligence and to so instruct. Smith v. Chi-

cago, etc., E. Co., 4 S. D. 71, 55 N. W. 717.

Evidence of a failure of plaintiff to clear

combustible material out of an open draw-

through which the fire was communicated to

the wood which was burned does not shift

the burden of proof as he was under no obli-

gation to clear the ground around his wood-
pile. Northern Pac. E. Co. r. Lewis, 51 Fed.

658, 2 C. C. A. 446.

75. Smith v. Chicago, etc., E. Co., 4 S. D.

71, 55 N. W. 717; Southern E. Co. v. Pat-
terson, 105 Va. 6, 52 S. E. 694.

76. Louisville, etc., E. Co. v. Carmon, (Ind.

App. 1898) 48 N. E. 1047; Wabash E. Co.

V. Miller, 18 Ind. App. 549, 48 N. E. 663.

See Louisville, etc., E. Co. v. Natchez, etc.,

E. Co., 67 Miss. 399, 7 So. 350.

Where such burden of proof rests on plain-

tiff he must show whether he had knowledge
of the fire during its progress; and where
lack of knowledge is not shown he must
show that reasonable efforts were made by
him to prevent the damage. Wabash E. Co.

V. Miller, 18 Ind. App. 549, 48 N. E. 663.

[X, I, 6, d, (I), (d)]

77. Admissibility of evidence on questions
of negligence generally see Negeioence, 29
Cyc. 606 et seq.

Evidence admissible under pleadings see
supra, X, I, 6, c.

78. see, generally, Evidence, 16 Cyc.

821.

79. See Gram v. Northern Pac. E. Co., 1

N. D. 252, 46 N. W. 972; Marande v. Texas,
etc., E. Co., 1^4 Fed. 42, 59 C. C. A. 562,
evidence held irrelevant and immaterial.
The record of proceedings to assess damages

in plaintiff's favor in which the jury were
directed to view the premises and estimate
the quality and quantity of land occujpied by
the road " and all other inconveniences which
may be likely to result to the owner of the
land " is admissible in evidence ; and this

whether the damages were assessed in those
proceedings for the inconveniences likely to
result from sparks or not. Philadelphia, etc.,

E. Co. V. Yeiser, 8 Pa. St. 366.

That plaintiff recovered insurance on the
property burned is not admissible in evidence
by defendant, unless in support of the de-

fense that plaintiff burned the property him-
self. Hallemann v. Baltimore, etc., E. Co.,

77 111. App. 404; Carlyle Canning Co. v. Bal-
timore, etc., E. Co., 77 111. App. 396; Mis-
souri, etc., E. Co. V. Jordan, (Tex. Civ. App.
1904) 82 S. W. 791.

80. Iowa.— Babcock t'. Chicago, etc., E. Co.,

62 Iowa 593, 13 N. W. 740, 17 N. W. 909;
Gandy v. Chicago, etc., E. Co., 30 Iowa 420,
6 Am. Eep. 682.

Maine.—^ Dunning v. Maine Cent. E. Co., 91
Me. 87, 39 Atl. 352, 64 Am. St. Eep. 208,
holding that testimony that the witness saw
a fire beside the railroad track soon after a

locomotive had passed is admissible, although
he also testifies that he did not know how
the fire caught or how long it had been
burning.

Mississippi.— Alabama, etc., R. Co. v. Bar-
rett, 78 Miss. 432, 28 So. 820.

New Jersey.— Eollins r. Atlantic City E.
Co., 73 N. J. L. 64, 62 Atl. 929.

New York.— Babcock v. Fitchburg E. Co.,

19 N. Y. Suppl. 774.

Pennsylvania.— Henderson v. Philadelphia,
etc., E. Co., 144 Pa. St. 461, 22 AtL 851, 27
Am. St. Rep. 652, 16 L. R. A. 299.
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refuting** negligence on the part of defendant, such as evidence of the dryness

of the season/^ the iaflammable character of the surface of the intervening

country/^ its connection with plaintiff's land/* the strength and direction of the

wind,^ and the speed of the train at the time and place in question.*" Circum-
stantial evidence is also admissible to show the origia of the fire,*' and its

Texas.— Ft. Worth, etc., R. Co. v. Eatliflfe,

2 Tex. App. Civ. Cas. § 681.
Wisconsin.— Marvin v. Chicago, etc., R. Co.,

79 Wis. 140, 47 N. W. 1123, 11 L. R. A. 506;
Bruaberg v. Milwaukee, etc., R. Co., 55 Wis.
106, 12 N._ W. 410, holding that evidence
that immediately after the train passed large
sized fresh coala were seen on the track and
in the snow beside it and that stumps were
on fire near the property burned is admissible.

See 41 Cent. Dig. tit. " Railroads," § 1717.
Time and distance.— The length of time the

fire has been burning, and the distance to the
property from the right of way, while not de-
terminative,,may be considered in determining
if the negligence of the company was the
proximate cause of the injury. Alabama, etc.,

R. Co. V. Barrett, 78 Miss. 432, 28 So. 820.
81. Philadelphia, etc., R, Co. v. Yeiser, 8

Pa. St. 366 (holding that evidence of the
fact that plaintiff whose fence was destroyed
by fire constructed it inside of the space
for which damages were awarded should
be admitted in favor of th& company as
bearing on the question of negligence) ;

Canada Atlantic R. Co. v. Moxley, 15 Can.
Sup. Ct. 145. Evidence that an engine
cannot be operated without small cinders
escaping from the smoke-stack is admis-
sible. German Ins. Co. v. Chicago, etc., R.
Co., 128 Iowa 386i 104 N. W. 361.

82. Louisville, etc., E. Co. v. Marbury Lum-
ber Co., 132 Ala. 520, 32 So. 745, 90 Am. St.

Rep. 917; Smith v. Vermont Cent. R. Co.,

80 Vt. 208, 67 Atl. 535; Marvin K. Chicago,

etc., R. Co., 79 Wis. 140, 47 N. W. 1123, 11

L. R. A. 506.
83. Marvin v. Chicago, etc., R. Co., 79 Wis.

140, 47 N. W. 1123, II L. R. A. 506. But see

Lake Erie, etc., R. Co. v. Miller, 24 Ind. App.
662, 57 K E. 596, holding that evidence

as to the condition of the grass at or near

where subsequent fires occurred is inadmis-

sible to show that defendant was negligent

in permitting fire to escape from its right

of way..

84. Marvia v. Chicago,, etc., R. Co., 79 Wis.

140, 47 N. W. 1123, 11 L. R. A. 506.

85. Clark v. Ellithorp, 9 Kan. App. 503, 50
Pac. 286; Marvin v. Chicago, etc., R. Co., 79

Wis. 140, 47 N. W. 1123, 11 L. R. A. 506.

To show the force and direction of the wind
and the dryness of the surface of the ground,

evidence is admissible that three days after

the fire partly burned shingles were found

from six hundred feet to nearly one quarter

of a mile from the burned buildings, although

the witness did not personally know where
they came from; it being otherwise^ shown
that burning shingles were carried in that

direction and that the fire was in fact car-

ried there by the wind. Smith v. Vermont
Cent. R. Co., 80 Vt. 208, 67 Atl. 535. See also

Knight V. Chicago, etc., R. Co., 81 Iowa 310,

46 N. W. 1112, holding that in order to show
that the wind was strong enough to carry fire

from the engine to the house burned, it was
competent to show that after the house burned,
and on the same day, charred shingles were
found a quarter of a mile bevond the house.

86. Norfolk, etc., R. Co. v. Briggs, 103 Va.
105, 48 S. E. 521, holding, however, that evi-

dence of the speed of the train at a point

remote from the scene of the fire is inad-

missible. See also Alabama Great Southern
R. Co. V. Clark, 145 Ala. 459, 39 So. 816.

An ordinance limiting the speed of trains

in a city is admissible where it is shown
that the fire was caused by sparlcs from a
locomotive while running through the city

at a high rate of speed and that such rate

of speed was apt to cause more sparks to bq
emitted, a violation of the ordinance being

alleged in the declaration. Lake Erie, etc.,

R. Go. V. Middlecoff, 150 111. 27, 37 N. E.

660. But see Louisville, etc., R. Co. v. Dalton,

102 Ky. 290, 43 S. W. 431, 19 Ky. L. Rep.
1318.

87. Kansas City, etc., R. Co. v. Blaker, 68
Kan. 244, 75 Pac; 71, 64 L. R. A. 81; Kansas
City, etc., R. Co. w. Perry, 65 Kan. 792, 70
Pac. 876; Ireland u.. Cincinnati, etc., R. Co.,

79 Mich. 163, 44 K W. 426 (holding that
where there is no direct and positive proof

as to the origin of the fire, it is competent
for defendant to introduce evidence that it

was of incendiary origin) ; Fields f. Mis-
souri Pac. R. Co., 113 Ma. App. 642, 88 S. W.
134 (particular evidence to show that fire

started from some other source held incom-
petent) ; Missouri, etc., R. Co. v. Jordan,
(Tex. Civ. App. 1904) 82 S. W. 791 (hold-

ing that evidence that a few minutes hefore

the fire a person having an interest in the

contents of the building was seen running
from the premises is admissible).

Evidence that an engine pulling a train up
a heavy grade threw sparks of sufficient size

to set fire to adjoining property is admissible.

Gibbs V. St. Louis, etc., R. Co., 104 Mo. App.
276, 78 S. W. 835.

Evidence that some of defendant's own land

had been burned over is admissible as to the

cause of the fire burning plaintiff's property.

MacDonald v. New York, etc., R. Co., 25 R. I.

40, 54 Atl. 795.

Testimony which is mere assumption and
conjecture that a fire which originated on
defendant's right of way was the same that

destroyed plaintiff's property is inadmissible.

Montague v. Minneapolis, etc., R. Co., 96 Wis.

633, 72 N. W. 41.

To show the place where the fire started

it is admissible for a witness to state that

fourteen months later at the place pointed

out to him as the point where the fire started

there were embers, remains of burned wood,

and cinders; the evidence tending to show

[X, I, 6, d, (II), (a)]
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extent.*' To show that plaintiff did not own all of the property destroyed, evi-
dence that he raised the property on land rented on shares is admissible.'* In an
action to recover for fencing destroyed by fire, a written agreement between
plaintiff and another company to which the evidence tends to show that defend-
ant succeeded, containing statements inconsistent with plaintiff's testimony both
as to the ownership and location of the fencing is admissible.""

(b) Customary Methods and Acts.^^ As a general rule evidence of a general
custom or usage as to the act causing the fire is inadmissible to show whether
or not the railroad company was negUgent on a particular occasion,*^ or to show
that the fire originated from some other source,"^ although it has been held that
evidence of the railroad company's custom or habit as to the particular act is

admissible as tending to show the condition or management of the engine at the
time of the fire."*

that the fire started there being all circuin-
stantial. Smith v. Vermont Cent. R. Co., 80
Vt. 208, 67 Atl. 535.

Identification of engine.— Evidence that
immediately after defendant's south-bound
train passed witness saw smoke in his own
woods is suflBoiently definite to identify the
train, the locomotive of which caused the
fire in witness' woods, where he states that
he saw the smoke arising from plaintiff's

premises just before he saw the smoke in
his own woods. Whitehurst v. Atlantic Coast
Line E. Co., 146 N. C. 588, 60 S. B. 648.

Plaintiff's testimony that "the whistle he
knew as Captain Taylor's " was the one
which was on the engine which passed his

premises the day his property was burned
is not objectionable on the ground of in-

definiteness as not necessarily relating to the
train which was alleged to have passed just
before the fire. Whitehurst v. Atlantic Coast
Line R. Co., 146 N. C. 588, 60 S. E. 648.

88. Cleveland, etc., E. Co. v. Hayes, 167
Ind. 454, 79 N. E. 448, holding that in an
action against a railroad company for dam-
ages for the destruction of a house and barn
by a fire in which it is claimed that the

barn was set on fire by sparks from the en-

gine and the fire communicated from the barn
to the house, evidence as to how far the
sparks were carried from the burning barn
is admissible as part of the evidence tend-

ing to show the extent of the fire.

89. Ormond r. Central Iowa R. Co., 58
Iowa 742, 13 X. W. 54.

90. Southern R. Co. v. Dickens, 152 Ala.

210, 44 So. 402.

91. Customary methods or acts as tending
to show or refute contributory negligence see

infra, X, I, 6, d, (ii), (J).

93. 7oi(.'a.— Jletzgar v. Chicago, etc., R.
Co., 76 Iowa 387, 41 N. W. 49, 14 Am. St.

Rep. 224.

Maine.— Pulsifer v. Berry, 87 jNIe. 405, 32
Atl. 986.

Maryland.— Baltimore, etc., R. Co. v. Ship-

ley, 39 Md. 251, holding that evidence of the

usage of defendant in regard to the con-

struction and condition of its engines is

inadmissible.
Minnesota.— Continental Ins. Co. v. Chi-

cago, etc., R. Co., 97 Minn. 467, 107 N. W.
548, 5 L. R. A. N. S. 99.

[X, I, 6, d, (II), (a)]

Ohio.— See Lake Side, etc., R. Co. v. Kelly,
10 Ohio Cir. Ct. 322, 6 Ohio Cir. Dec. 555.

United States.— Grand Trunk R. Co. v.

Richardson, 91 U. S. 454, 23 L. ed. 356.

Canada.— Robinson v. New Brunswick R.
Co., 23 N. Brunsw. 323, custom as to kind
of fuel used on other railroads.

See 41 Cent. Dig. tit. "Railroads," § 1718.

A rule of defendant requiring its employees
to exercise every precaution to guard against
the setting out of fire is inadmissible. Ala-
bama Great Southern R. Co. v. Clark, 136
Ala. 450, 34 So. 917.
A book of rules of defendant containing

private rules regulating the conduct of its

business is inadmissible. Continental Ins.

Co. r. Chicago, etc., R. Co., 97 Minn. 467,
107 N. W. 548, 5 L. R. A. N. S. 99.

93. Green Ridge R. Co. v. Brankman, 64
Md. 52, 20 Atl. 1024, 54 Am. Rep. 755, hold-

ing that it is inadmissible for defendant to
show, as tending to prove that the fire did
not originate from sparks dropped from its

engine, that it had been the custom for yearis

among farmers in the vicinity to set fire

to the underbrush about that season.

94. Chicago, etc., R. Go. v. Quaintance, 58
111. 389; Watt v. Nevada Cent. R. Co., 23
Nev. 154, 44 Pac. 423, 46 Pac. 52, 726, 62
Am. St. Rep. 772, holding that testimony of

a former engineer that he kept both damp-
ers of the ash-pan open except when going
over a bridge, and that other engineers for
whom he had fired did the same, is admis-
sible to show the habit on defendant's road
of running the engine with both dampers
open.
Evidence that defendant habitually burned

wood in its coal-burning engines, and that
to burn wood in such an engine is more
dangerous than to burn coal, is admis-
sible. St. Joseph, etc., R. Co. •». Chase, 11 Kan.
47.

Inspection.— Evidence that for a number of

years the firemen had been required, and it

had been their custom, to inspect the dampers,
ash-pans, and dump grates of the locomotives
before they started on their trips, and had
been required to report what, if anything,
was needed, is competent on the question
of negligence of the railroad company. Wood-
ward V. Chicago, etc., R. Co., 145 Fed. 577,
75 C. C. A. 59L
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(c) Similar Facts and Transactions — (1) In General. As tending to show
negligence on the part of the company, or a probabihty that one of its engines

caused the fire, evidence that defendant's trains were usually run past the place

where the fire originated at an unlawful rate of speed is admissible.'" So evidence

that the right of way and track at points other than that at which the fire in ques-

tion was set out, but in the immediate neighborhood, were encumbered with
combustible material, is admissible as tending to show negligence in failing to

keep the track and right of way clear of such materials at the point where the

fire started.'" But evidence that defendant paid other persons for losses from

the same fire is inadmissible as tending to show that defendant is hable to plaintiff."^

(2) Evidence of Other Fires. In the absence of direct evidence, evidence

that other fires originated from defendant's engines under hke conditions at or

about the same time, either before or after the fire in question, is generally admis-

sible as tending to show a negUgent habit on the part of defendant company
in the construction, equipment, and management of its engines and therefore

as tending to show such neghgence in the particular case,'* or as tending to show
the possibihty and consequent probability that the fire was set by an engine of

defendant," especially where the particular engine which caused the fire is not

95. Bennett i\ Missouri, etc., R. Co., 11

Tex. Civ. App. 423, 32 S. W. 834.

96. Wabash R. Co. v. Miller, 158 Ind. 174,

61 N. E. 1005 ; Northern Pac. R. Co. v. Lewis,
51 Fed. 658, 2 G. C. A. 446.

Evidence of th« cutting and management of

weeds along the road in other years and the
proper time for burning the same is inad-

missible. Bryant v. Central Vermont R. Co.,

66 Vt. 710.
97. Louisville, etc., R. Co. v. Roberts, 13

Ind. App. 692, 42 N. E. 247. But see Gal-

veston, etc., R. Co. V. Hertzig, 3 Tex. Civ.

App. 296, 22 S. W. 1013.

Evidence of an assignment by a third per-

son of a cause of action against defendant
of a similar nature is immaterial. Wood-
ward V. Northern Pac. R. Co., (N. D. 1907)

111 N. W. 627.
98. Alabama.— Birmingham R., etc., Co. v.

Martin, 148 Ala. 8, 42 So. 618.

California.— Butcher v. Vaca Valley, etc.,

E. Co., (1885) 5 Pac. 359.

Indiana.— Louisville, etc., E. Co. v. Lange,

13 Ind. App. 337, 41 N. E. 609; Evansville,

etc., E. Co. v: Keith, 8 Ind. App. 57, 35 N. E.

296.

Indian Territory.— St. Louis, etc., R. Co. v.

Lawrence, 4 Indian Terr. 611, 70 S. W. 254.

Kansas.— St. Joseph, etc., R. Co. v. Chase,

11 Kan. 47.

Kentucky.— Kentucky Cent. R. Co. v. Bar-

row, 89 Ky. 638, 20 S. W. 165, 5 Ky. L. Rep.

518; Chesapeake, etc., R. Co. V. Richardson,

99 S. W. 642, 30 Ky. L. Rep. 786; Illinois

Cent. E. Co. v. Scheible, 72 S. W. 325, 24

Ky. L. Eep. 1708.
Missouri.— Hoover v. Missouri Pac. E. Co.,

(1891) 16 S. W. 480 [overruling Lester v.

Kansas City E. Co., 60 Mo. 265; Coale v.

Hannibal, etc., E. Co., 60 Mo. 227]; Big

River Lead Co. r. St. Louis, etc., E. Co., 123

Mo. App. 394, 101 S. W. 636.

Nevada.— Longabaugh v. Virgmia City,

etc., E. Co., 9 Ncv. 271.

New York.— Westia.ll v. Erie R. Co., 5 Hun
75.

Pennsylvania.— Shelly v. Philadelphia, etc.,

R. Co., 211 Pa. St. 160, 1G5, 60 Atl. 581,

582.

Rhode Island.— In this state it is held

that evidence that previous fires on the line

of a railroad have originated from sparks

from defendant's locomotive is admissible to

show whether defendant in view of the pre-

vious fires exercised due care at the time of

the fire in question; but evidence of subse-

quent fires is not admissible unless the possi-

bility of setting iire by sparks is disputed,

in which case it is admissible solely for the

purpose of proving such possibility. Smith
i: Old Colony, etc., R. Co., 10 R. I. 22.

Tennessee.—-Louisville, etc., R. Co. v. Short,

110 Tenn. 713, 77 S. W. 936.

Texas.— Missouri Pac. R. Co. V. Donald-
son, 73 Tex. 124, 11 S. W. 163; Texas, etc,

R. Co. V. Rutherford, 28 Tex. Civ. App. 590,

68 S. W. 825; Wilson v. Pecos, etc., R. Co.,

23 Tex. Civ. App. 706, 58 S. W. 183; In-

ternational, etc., E. Co. V. Newman, (Civ.

App. 1897) 40 S. W. 854; Galveston, etc.,

R. Co. V. Hertzig, 3 Tex. Civ. App. 296, 22

S. W. 1013; Texas, etc., R. Co. v. Land, 3

Tex. App. Civ. Cas. § 50; Ft. Worth, etc., R.

Co. V. Ratliffe, 2 Tex. App. Civ. Cas. § 681.

Virginia.— New York, etc., R. Co. v.

Thomas, 92 Va. 606, 24 S. E. 264.

United States.— Texas, etc., R. Co. v. Wat-
son, 190 U. S. 287, 23 S. Ct. 681, 47 L. ed.

1057 iafp/rming 112 Fed. 402, 50 C. C. A.

230]; Gulf, etc., R. Co. v. Johnson, 54 Fed.

474, 4 C. C. A. 447.

England.— Piggot v. Eastern Counties R.

Co., 3 C. B. 229, 10 Jur. 571, 15 L. J. C. P.

235, 54 E. C. L. 229.

Canada.— Robinson v. New Brunswick R.

Co., 23 N. Brunsw. 323.

See 41 Cent. Dig. tit. "Railroads," § 1719.

But see Bell v. Chicago, etc., R. Co., 64

Iowa 321, 20 N. W. 456.

99. Alabama.— Louisville, etc., R. Co. v.

Malone, 109 Ala. 509, 20 So. 33.

California.— Butcher v. Vaca Valley, etc.,

R. Co., (1885) 5 Pac. 359; McMahon V.

[X, I, 6, d, (II), (C), (2)]
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identified/ This class of testimony, however, should be confined to other fires

that occurred at or near the place of the fire complained of,^ at or about the same
time,^ and which began on defendant's roadway,* or were caused by defendant's
engines; ^ and it should also appear that the engines used by defendant when such

Hetchhetchy, etc., E. Co., 2 Cal. App. 400,
84 Pac. 350.
Kentucky.— Kentucky Cent. E. Co. v. Bar-

row, 89 Ky. 638, 2.0 S. W. 165, 5 Ky. L. Eep.
518; Jlills V. Louisville, etc., E. Co., 76 S. W.
29, 25 Ky. L. Eep. 488.

Maine.— Dunning v. Maine Cent. E. Co.,
91 Me. 87, 39 Atl. 352, 64 Am. St. Eep. 208;
Thatcher v. Maine Cent. E. Co., 85 Me. 503,
27 Atl. 519.

Massachusetts.—McGinn v. Piatt, 177 Mass.
125, 58 X. E. 175; Boss v. Boston, etc., E.
Co., 6 AUen 87.

Michigan.— See Ireland v. Cincinnati, etc.,

E. Co., 79 inch. 163, 44 N.. W. 426.
Missouri.— Campbell i\ Missouri Pac. E.

Co., 121 Mo. 340, 25 S. W. 936, 42 Am. St.

Eep. 530, 25 L. E. A. 175.

yevada.— Longabaugh v. Virginia City,
etc., B. Co., 9 Nev. 271.

yeic Hampshire.— Smith v. Boston, etc..

E. Co., 63 N. H. 25 ; Boyce v. Chesbire E. Co.,

42 N. H. 97, 43 N. H. 627.
Oregon.— ilanchester Assur. Co. v. Oregon

B. Co., 46 Greg. 162, 79 Pac. 60, 114 Am.
St. Eep. 863, 69 L. B. A. 475.

Pennsylvania.— Shelly v. Philadelphia, etc.,

E. Co., 211 Pa. St. 160, 165, 60 Atl. 581, 582;
Henderson v. Philadelphia, etc., E. Co., 144
Pa. St. 461, 22 Atl. 851, 27 Am. St. Eep. -652,

16 L. E. A. 299; Pennsylvania B. Co. v.

Stranahan, 79 Pa. St. 405.

Rhode Island.— MacDonald v. New Yoric,

etc., E. Co., 25 E. I. 40, 54 Atl. 795 ; Smith
V. Old Colony, etc., B. Co., 10 E. I. 22.

Tennessee.— Louisville, etc., E. Co. v. Fort,

112 Tenn. 432, 80 S. W. 429.

Texas.— Texas, etc., E. Co. v. Land, 3 Tex.
App. Civ. Cas. § 50; Ft. Worth, etc., E. Co.

V. Eatliffe, 2 Tex. App. Civ. Cas. § 681.

Vermont.— Smith v. Central Vermont E.
Co., 80 Vt. 208, 67 Atl. 535 ;, Hoskinson v.

Central Vermont E. Co., 66 Vt. 618,. 30 AtL
24.

Virginia.— Kimball v. Borden, 95 Va. 203,

28 S.'E. 207.

Washington.—Noland v. Great Northern
E. Co., 31 Wash. 430, 71 Pac. 1098.

United States.— Texas, etc., E. Co. v. Wat-
son, 190 U. S. 287, 23 S. Ct. 681, 47 L. ed.

1057 [affirming 112 Fed. 402, 50 C. C. A.
230] ; Grand 6unk E. Co. v. Eichardson, 91

U. S. 454, 23 L. ed. 356; Lesser Cotton Co.

V. St. Louis, etc., E. Co., 114 Fed. 133, 52

C. C. A. 95; Gulf, etc., E. Co. v. Johnson, 54

Fed. 4T4, 4 C. C. A. 447; Northern Pac. E.

Co. V. Lewis, 51 Fed. 658, 2 C. C. A.

446.

See 41 Cent. Dig. tit. " Eailroads," §§ 1719,

1722.

In rebuttal of evidence that other similar

engines on other roads did not emit sparks

that would set fire to buildings, evidence that

such engines upon one of such roads have

emitted sparks which set fire to objects is

[X, I, 6, d, (II), (cj, (2)]

admissible. Boss v. Boston, etc., E. Co., 6
Allen (Mass.) 87.

Stationary engine near property.—Where
a stationary boiler with a smoke-stack that
had no spark arrester on it was near the
property burned, ajid there was no positive
evidence that the fire was set out by de-
fendant's engine, evidence that some time after
the fire a spark from this smoke-stack fell

on a witness and biirned his clothes is ad-
missible to show that sparks emitted from.
this smoke-stack were alive. Ireland v. Cin-
cinnati, etc., E. Co., 79 Mich. 163, 44 N. W.
426.

1. Evansville, etc., E. Co. v. Keith, 8 Ind.
App. 57, 35 N. E. 296.

2. LouiBville, etc., E. Co. v. Miller, 109
Ala. 500, 19 So. 989. And see cases cited
in preceding notes.

3. Alahama.—-Louisville, etc., E. Co. P.

Miller, 109 Ala. 500, 19 So. 989.
Minnesota.—-Davidson v. St. Paul, etc., R.

Co., 34 Minn. 51, 24 N. W. 324.
Nevada.— Longabaugh c. Virginia. City,

etc., B. Co., 9 Nev. 271, holding: that evidence
that a fire occurred in plaintifi's woodpile
previous to the building of the railroad is-

irrelevant.

Pennsylvania.—Henderson v. Philaidelphia,

etc., E. Co., 144 Pa. St. 461, 22 Atl. 851, 27
Am. St. Eep. 652, 16 L. E. A. 299.

Texas.— Missouri Pat E. Co. v. Donald-
son, 73 Tex. 124, 11 S. W. 163; Fleming i\

Pullen, (Civ. App. 1906) 97 S. W. 109 (hold-

ing that evidence of fires at other times
near the train is not admissible) ; Gal-
veston, etc., E. Co. [. Eheiner, (Civ. App.
1894) 25 S. W. 971 (evidence as to other
fires caused seven years before inadmissible) j

Dillingham v. Whitaker, (Civ. App. 1894)
25 S. W. 723.

See 41 Cent. Dig., tit. " Baikoads," §§ 1719,
1722.
Evidence of a "negligent habit" on the

part of the railroad company as to the con-
struction and handling of its engines igiust

be limited to show the prevalence of such a
habit at or about the time of the fire com-
plained of. Davidson i". St. Paul, etc., B.
Co., 34 Minn. 51, 24 N. W. 324.

4. LouisviUe, etc., E. Co. v. Miller, 109 Ala.

500, 19 So. 989; Babcock i: Chicago, etc., E,
Co., 62 Iowa 593, 13 N. W. 740, 17 N. W.
909.

5. Alalama.—^Louisville, etc., E. Co. v. ilil-

ler, 109 Ala. 500, 19 So. 989.

Arkansas.— St. Louis, etc., E. Co. v. Jones,
59 Ark. 105, 26 S. W. 595.

Minnesota.— Davidson v. St. Paul, etc., R.
Co., 34 Jlinn. 51, 34 N. W. 324.

North Carolina.—Johnson v. Atlantic Coast
Line E. Co., 140 N. C. 574, 581, 53 S. E. 362.

Oregon.— Hawley r. Sumpter E. Co., 49
Oreg. "509, 90 Pac. 1106, 12 L. R. A. N. S.

526.
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fires occurred were of the same construction, used in the same manner, and in the
same state of repair as the engine used at the time of the fire complained of.'

Evidence of other fires on defendant's right of way is also admissible to show
negHgence in allowing combustible material to accumulate on the right of way;

'

but it is inadmissible to show negHgence in permitting fire caused by defendant

to escape from its right of way.^

(3) Evidence of Condition of Other Engines. Where the engine alleged

to have caused the fire is not clearly or satisfactorily identified, evidence as to

the general condition of other engines of defendant of the same general appear-

ance and construction and vmder similar conditions, at about the same time and
place, in respect to throwing sparks or coals capable of setting fire is admissible

as tending to show a negligent habit on the part of defendant as to the construc-

tion, equipment, and management of its engines and therefore as tending to show
negligence in that respect in the particular case," and as tending to show a prob-

abihty that the fire originated from an engine of defendant.^" But such evidence

Texas.— Missouri Pac. R. Co. v. Donald-
son, 73 Tex. 124, 11 S. W. 963.

See 41 Cent. Dig. tit. " Railroads," § 1719.
6. Louisville, etc., R. Co. v. Miller, 109 Ala.

SOO, 19 So. 989; Chesapeake, etc., R. Co. v.

Richardson, 99 S. W. 642, 30 Ky. L. Rep.
786; Boyce v. Cheshire R. Co., 42 N. H. 97,

43 N. H. 627.

7. Wabash R. Co. v. Miller, 158 Ind. 174,

61 N. E. 1005; Pittsburgh, etc., R. Co. v.

Indiana Horseshoe Co., 154 Ind. 322, 56
N. E. 766; Texas, etc., R. Co. v. Rutherford,
28 Tex. Civ. App. 590, 68 S. W. 825 ; Inter-

national, etc., R. Co. V. Newman, (Tex. Civ.

App. 1897 ) 40 S. W. 854 ; Abrams v. Seattle,

etc., R. Co., 27 Wash. 507, 68 Pac. 78;

Snyder i'. Pittsburgh, etc., R. Co., 11 W. Va.
17.

8. Lake Erie, etc., R. Co. t'. Miller, 24 Ind.

App. 662, 57 N". E. 596.

9. Illinois.— Illinois Cent. R. Co. v. Mc-
CleUand, 42 111. 355; Lake Erie, etc., R. Co.

V. Cruzen, 29 111. App. 212.

Indiana.— Evansville, etc., R. Co. v. Keith,

8 Ind. App. 57, 35 N. E. 296.

Indian Territory.— St. Louis, etc., R. Co.

V. Lawrence, 4 Indian Terr. 611, 76 S. W.
254.

Iowa.— Black v. Minneapolis, etc., R. Co.,

122 Iowa 32, 96 N. W. 984.

XewtMcfcy.— Kentucky Cent. R. Co. v. Bar-

row, 89 Ky. 638, 20 S. W. .165, 5 Ky. L. Rep.

518.

Maryland.—Annapolis, etc., R. Co. v. Gantt,

39 Md. 115.

Missouri.— Haley v. St. Louis, etc., R. Co.,

69 Mo. 614.

yew Yorh.— Jacobs v. New York Cent., etc.,

R. Co., 107 N. y. App. Div. 134, 94 N. Y.

Suppl. 954 [affirmed in 186 N. Y. 586, 79

N. E. 1108] ; White v. New York Cent., etc.,

R. Co., 90 N. y. App. Div. 356, 85 N. Y.

Suppl. 497 [affirmed in 181 N. Y. 577, 74

N. E. 1126].
Ohio.— Pennsvlvania Co. v. Rossman, 13

Ohio Cir. Ct. Ill, 7 Ohio Cir. Dec. 119 (hold.-

ing that such evidence is incompetent

unless limited and confined to a time and

place not remote from that of_ the fire

in question) ; Martz r. Cincinnati, etc., R.

Co., 12 Ohio Cir. Ct. 144, 5 Ohio Cir. Dec.

451; Lake Side, etc., R. Co. v. Kelly, 10 Ohio,

Cir. Ct. 322, 6 Ohio Dec. 555.

Oregon.— Koontz v. Oregon Nav., etc., Co.,

20 Oreg. 3, 23 Pac. 820.

Pennsylvania.— Shelly v. Philadelphia, etc.,

R. Co., 211 Pa. St. 160, 165, 60 Atl. 581, 582;

Henderson v. Philadelphia, etc., R. Co., 144

Pa. St. 461, 22 Atl. 851, 27 Am. St. Rep.

652, 16 L. R. A. 299; Glaser v. Lewis, 17

Phila. 345; Gowen v. Glaser, 2 Pa. Cas. 250,

10 Atl. 417.

Texas.— Missouri, etc., R. Co. v. Carter,

95 Tex. 461, 68 S. W. 159; Galveston, etc.,

R. Co. V. Chittim, 31 Tex. Civ. App. 40, 71

S. W. 294.

Vermont.— Smith v. Central Vermont R.

Co., 80 Vt. 208, 67 Atl. 535; Hoskinson ;:.

Central Vermont R. Co., 66 Vt. 618, 30 Atl.

24.

England.— Piggot v. Eastern Counties R.

Co., 3 C. B. 229, 15 L. J. C. P. 235, 10 Jur.

571, 54 E. C. L. 229.

See 41 Cent. Dig. tit. " Railroads," § 1720.

Evidence of the falling of cinders on plain-

tiff's premises after the fire occurred, al-

though remote, is competent as tending to

show that too much fire was thrown for a.

well-equipped engine. Lake Erie, etc., R. Co.

V. Kirts, 29 111. App. 175; Smith v. Central

Vermont R. Co., 80, Vt. 208, 67 Atl. 535.

10. Alabama.—Alabama Great Southern R.

Co. V. Clark, 136 Ala. 450, 34 So. 917; Ala-

bama Great Southern R. Co. v. Johnston,

128 Ala. 283, 29 So. 771.

California.— McMahon v. Hetchhetchy, etc.,

R. Co., 2 Cal. App. 400, 84 Pac. 350.

Florida.— Florida East Coast R. Co. v.

Welch, 53 Fla. 145, 44 So. 250.

Maine.— Dunning v. Maine Cent. R. Co.,

91 Me. 87, 39 Atl. 352, 64 Am. St. Rep. 203.

Massachusetts.—^Bowen v. Boston, etc., R.

Co., 179 Mass. 524, 61 N. E. 141.

Mississippi.—Alabama, etc., R. Co. v. Mtna,

Ins. Co., 82 Miss. 770, 35 So. 304.

Missouri.— Matthews v. Missouri Pac. R.

Co., 142 Mo. 645, 44 S. W. 802.

Montana.— Diamond v. Northern Pac. R.

Co., 6 Mont. 580, 3 Pac. 367, holding that

plaintiff may show that, about the time the

fire took place, fire was scattered by other

engines of defendant passing the spot with-

[X, I, 6, d, (II), (C), (3)]
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is inadmissible until plaintiff first gives evidence tending to exclude the probability

that the fire was communicated by any other means," and showing that such
other engines were of a similar construction and working under similar condi-
tions.^^ So as tending to show neghgence of defendant in not providing the best
appliances for arresting sparks, evidence as to certain devices used at the time
on other roads is admissible." On the other hand it is admissible for defendant
to show that all the engiaes which passed plaintiff's place at the time of the fire

were in good order, well suppUed with proper appliances, and properly operated; "

but it is not admissible for it to show, although it is shown that the type of

spark arrester with which the engine was equipped was in general use and approved
by experience, that on another railroad using the same kind of apphances at the
same time fires occurred from sparks emitted from the smoke-stack."

(4) Where Particulab Engine Is Identified. Where it is alleged or shown
that the fire was set out by a particular engine or from the nature of the case
could only have been caused by such engine, evidence is admissible, as tending
to show that the particular engine was improperly constructed, equipped, or

managed, that the same engine had on other occasions at or about the same
time and place, set other fires,'" or emitted sparks or coals capable of causing

out showing that they were in charge of the
same driver or were of the same construc-
tion as the one claimed to have caused the
damages.

Nevada.— Longabaugh (7. Virginia City,

etc., R. Co., 9 Nev. 271.
Neiv n<ampsliire.— Boyee v. Cheshfre, 42

N. H. 97, 43 X. li. 627.

New York.— Ciist v. Erie R. Co., 58 N. Y.
638 [affirming 1 Thomps. & C. 435] (hold-

ing that evidence that defendant's engines
passing on other occasions emitted sparks
and coal which fell further from the Jrack
than the building destroyed is admissible
for such purpose) ; Field i\ New York Cent.

R. Co., 32 N. Y. 339 [affirming 29 Barb.

176] ; Sheldon v. Hudson River Co., 14

N. y. 218, 67 Am. Dec. 155 (holding

that it is competent to show that at

about the time of the fire sparks were so

thrown by defendant's engines as to be likely

to set on fire objects not more remote than
plaintiff's building) ; O'Reilly v. Erie R.
Co., 72 N. Y. App. Div. 228, 76 N. Y. Suppl.

171; Home Ins. Co. c. Pennsylvania R. Co.,

11 Hun 182.

Oregon.— Manchester Assur. Co. v. Oregon
R. Co., 46 Oreg. 162, 79 Pac. 60, 114 Am. St.

Rep. 882, 69 L. R. A. 475.

Rhode Island.— Gorham Mfg. Co. v. New
York, etc., R. Co., 27 R. I. 35, 60 Atl. 638:

MacDonald r. New York, etc., R. Co., 25 R. I.

40, 54 Atl. 795.

Tennessee.— Louisville, etc., R. Co. v. Short,

110 Tenn. 713, 77 S. W. 936.

Texas.— Galveston, etc., R. Co. ('. Chittim,

31 Tex. Civ. App. 40, 71 S. W. 294.

United States.— Grand Trunk R. Co. v.

Richardson, 91 U. S. 454, 23 L. ed. 356;
Lesser Cotton Co. v. St. Louis, etc., R. Co.,

114 Fed. 133, 52 C. C. A. 95; Chicago, etc.,

R. Co. r. Gilbert, 52 Fed. 711, 3 C. C. A. 264.

See 41 Cent. Dig. tit. "Railroads," §§ 1720,

1722.
Evidence of the distance to which sparks

have been borne on previous occasions is ad-

missible to show the force with which en-

[X, I, 6, d, (ii), (C), (3)]

gines expelled sparks, thereby illustrating the
character and degree of the danger to be
guarded against. Burke v. Louisville, etc.,

R. Co., 7 Heisk. (Tenn.) 451, 19 Am. Rep.
618.

11. Pennsylvania Co. v. Rossman, 13 Ohio
Cir. Ct. Ill, 7 Ohio Cir. Dec. 119.

12. O'Reilly v. Erie R. Co., 72 N. Y. App.
Div. 228, 76 N. Y. Suppl. 171; Louisville, etc.,

R. Co. V. Sport, 110 Tenn. 713, 77 S. W. 936.

But see Diamond v. Northern Pac. R. Co., 6
Mont. 580, 3 Pac. 367.

Where the proper construction and repair

of the locomotives in question is conceded,

and there is no evidence as to sparks emitted
by them, evidence is inadmissible that shortly

before and after the fire other engines scat-

tered fire, when it does not appear whether
the other locomotives were properly con-

structed, or in good order, or whether the

scattered fire came from the smoke-stack, or

was caused by the engineer or fireman shak-
ing out the ash-pan, or was due to some other

cause. O'Reilly r. King, 72 N. Y. App. Div.

357, 11 N. Y. Suppl. 515, 11 N. Y. Annot.
Cas. 75.

13. Evansville, etc., R. Co. v. Keith, 8 Ind.

App. 57, 35 N. E. 296, holding that in such
a case it is not error to admit evidence of

an expert in the employ of another railroad

company that at the time of the fires in

question a certain device to prevent the emis-

sion of sparks was in use on his road and
that with proper use and handling he had
never known of a fire caused by an engine

so equipped. But see Cleveland, etc., R. Co.

17. McKelvev, 12 Ohio Cir. Ct. 426, 5 Ohio
Cir. Dec. 561.

14. Biering v. Gulf, etc., R. Co., 79 Tex.

584, 15 S. W. 576, holding also that it is not

necessary for defendant in such case to show
which engine caused the fire.

15. Cincinnati, etc., R. Co. r. Fredenlin, 3

Ohio Cir. Ct. 23, 2 Ohio Cir. Dec. 15.

16. California.— Butcher v. Vaca Valley,

etc., R, Co., 67 Cal. 518, 8 Pac. 174 (evidence

of other fire two weeks afterward admissible);
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fire; " but it must be shown that such other fires or sparks/* and the fire in ques-

Henry v. Southern Pac. R. Co., 50 Cal.

176.

Florida.—Jacksonville, etc., R. Co. v. Penin-
sular Land, etc., Co., 27 Fla. 1, 104, 9 So.

661, 17 L. R. A. 33, 65.

Georgia.— Hendricks v. Southern R. Co.,

123 Ga. 342, 51 S. E. 415; Brown c. Benson,
101 Ga. 753, 29 S. E. 215. See Akins v.

Georgia R., etc., Co., Ill Ga. 815, 35 S. E.
671.

Illinois.— Baltimore, etc., R. Co. i'. Tripp,
175 111. 251, 51 N. E. 833; Lake Erie, etc,

R. Co. V. Middlecoff, 150 111. 127, 37 N. E.

660; Lake Erie, etc., R. Co. c. Kirts, 29 111.

App. 175.

Indiana.— Chicago, etc., R. Co. i\ Kreig, 22
Ind. App. 393, 53 N. E. 1033; Lake Erie,

etc., R. Co. v. Gould, 18 Ind. App. 275, 47

N. E. 941.

Iowa.— Tyler r. Chicago, etc., R. Co., 102
Iowa 632, 71 N. W. 536; Lanning v. Chicago,
etc., R. Co., 63 Iowa 502, 27 N. W. 478;
Sloasen v. Burlington, etc., R. Co., 60 Iowa
214, 14 N. W. 244, (18»1) 10 N. W.
860.

Massachusetts.— Loring v. Worcester, etc.,

E. Co., 131 Jlass. 469.

Missouri.— Patton i\ St. Louis, etc., R. Co.,

87 Mo. 115, 56 Am. Rep. 440.

Neio Hampshire.— Haseltine v. Concord R.
Co., 64 N. H. 545, 18 Atl. 143.

New York.— Jacobs i . New York Cent., etc.,

R. Co., 107 N. y. App. Div. 134, 94 N. Y.
Suppl. 954 [affirmed in 186 N. Y. 586, 79

N. E. 1108].
Tforth Carolina.— Whitehurst v. Atlantic.

Coast Line R. Co., 140 N. C. 588, 60 S. E.

648; Cheek r. Oak Grove Lumber Co., 134

N. C. 225, 46 S. E. 488, 47 S. E. 400, hold-

ing, however, that evidence that the same
engine one year after set a fire is inadmis-

sible unless the same conditions as in case

of the fire in question are shown to have

existed.

Pennsylvania.— Henderson i\ Philadelphia,

etc., R. Co., 144 Pa. St. 461, 22 Atl. 851, 27

Am. St. Rep. 652, 16 L. R. A. 299.

South Dakota.— Smith v. Chicago, etc., R.

Co., 4 S. D. 71, 55 N. W. 717.

Texas.— Texas, etc., E. Co. v. Scottish

Union Nat. Ins. Co., 32 Tex. Civ. App. 82,

73 S. W. 1088; Missouri, etc., R. Co. v.

Pfluger, (Civ. App. 1894) 25 S. W. 792.

yir(7«mo.— Norfolk, etc., R. Co. v. Briggs,

103 ?a. 105, 48 S. E. 521; Brighthope R.

Co. V. Rogers, 76 Va. 443.

Wisconsin.— Menominee River Sash, etc.,

Co. V. Milwaukee, etc., R. Co., 91 Wis. 447,

65 N. W. 176, holding, however, that it_ is

proper to exclude evidence that the engine

threw sparks two or three months afterward.

United States.— Toledo, etc., R. Co. v.

Star Flouring Mills Co., 146 Fed. 953, 77

CCA 208
See 41 Cent. Dig. tit. "Railroads," § 1721.

But see Baltimore, etc., I^. Co. v. Woodruff,

4 Md. 242, 59 Am. Dec. 72.

Evidence that smoke was seen along the

line of the road after the engine in question

had passed but not on plaintiff's premises is

admissible. Lake Erie, etc., R. Co. v. Hel-
merick, 29 111. App. 270.
Whsre the engine is repaired between the

time at which the former fires occurred and
.that at wliich the fire in question is set evi-

dence as to Buch other fires is inadmissible.

Menominee River Sash, etc., Co. v. Milwau-
kee, etc., R. Co., 91 Wis. 447, 65 N. W.
176.

Identification.— The mere fact that an en-

gine was attached to a certain train on a
certain occasion does not constitute a specific

identification of the engine. The train is

sufficiently identified but not its constituent

parts. Evansville, etc., R. Co. v. Keith, 8
Ind. App. 57, 35 N. E. 296.

Time.— In an action for a loss by fire set

out by sparks from a locomotive on or about
April 4, 1904, evidence that witnesses had
seen sparks fiowing from the smoke-stack of

the same locomotive between February and
April which set fire on the right of way
near where plaintiff's property was situated is

admissible as bearing on the actual con-

dition of the locomotive and showing that
it was defective. Knott v. Cape Fear, etc.,

R. Co., 142 N. C. 238, 55 S. E. 150.

17. Alabama.—^Alabama Great Southern R.
Co. V. Clark, 136 Ala. 450, 34 So. 917, 145 Ala.

459, 39 So. 816, holding that evidence show-
ing the volume of sparks emitted by such
engine, and the height to which they were
thrown near the place at or about the time
the fire occurred, is admissible.

Kentucky.— Taylor v. Louisville, etc., R.
Co., 41 S. W. 551, 19 Ky. L. Rep. 717.

New York.— Webb v. Rome, etc., R. Co., 49
N. Y. 420, 10 Am. Rep. 389 [affirming 3 Lans.
453].
North Carolina.— Whitehurst v. Atlantic

Coast Line R. Co., 146 N. C. 588, 60 S. E.
648 ( that it had emitted sparks on a previous

day of the week Immediately preceding the

time of the fire complained of) ; Johnson v.

Atlantic Coast Line R. Co., 140 N. C. 574,

581, 53 S. E. 362.

Pennsylvania.— Pennsylvania R. Co. 0.

Watson, 33 Leg. Int. 329.

Texas.— Fleming v. Pullen, (Civ. App.
1906) 97 S. W. 109.

Wisconsin.—Brusberg v. Milwaukee, etc., R.

Co., 55 Wis. 106, 12 N. W. 416, holding that

evidence is admissible to show how the fire

emitted by the engine on the occasion in

question compaied with the fire emitted by
engines on the road at other times.

See 41 Cent. Dig. tit. "Railroads," § 1721,

Where the defense is that no burning
sparks could reach so far as to set fire to the

property, evidence is competent to show that

the same engine, using similar fuel, has

emitted burning sparks which have fallen at

as great a distance. Ross v. Boston, etc., R.

Co., 6 Allen (Mass.) 87.

18. McFarland v. Gulf, etc., R. Co., (Tex.

Civ. App. 1905) 88 S. W. 450; Norfolk, etc.,

R. Co. V. Briggs, 103 Va. 105, 48 S. E. 52L
And see cases' cited .supra, notes 16, 17.

[X, I, 6, d, (n), (c), (4)]
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tion," were caused by the same particular engine. In such cases evidence is gener-
ally inadmissible that other engiaes had set fires or emitted such coals or sparks,^"
or been carelessly managed,^^ even though such other engines had the same kind
of apphances as the engine in question.^^ But it has been held that such evidence
is admissible upon proof that such other engines were in the same condition and
operated in the sameivay as was the engine in question when the fire occurred; ^'

and that evidence that other engines passed the same place under like conditions

19. Chicago, etc., E. Co. «. Eoas, 24 Ind.
App. 222, 56 isr. E. 451.
Where there is no evidence that the same

locomotive had run on the day in .question
evidence that some locomotive of the com-
pany had previously caused fires is inad-
missible. Akins V. Georgia E., etc., Co.,

Ill Ga. 815, 35 S. E. 671.
20. Arkansas.— St. Louis, etc., R. Co. v.

Jones, 59 Ark. 105, 26 S. W. 595.
Colorado.— Crissey Lumber Co. v. Denver,

etc., E. Co., 17 Colo. App. 275, 68 Pac. 670.
Florida.—-Jacksonville, etc., E. Co. v.

Peninsular Land, etc., Co., 27 JFla. 1, 157,
9 So. 661, 17 L. E. A. 33, 65.

Illinois.— Illinois Cent. E. Co. v. Bailey,
222 111. 480, 76 N. E. 833 [affirming 127 111.

App. 41] ; Hoopestou First Nat. Bank k.

Lake Erie, etc., E. Co., 174 111. 36, 50 N. E.
1023 [affirming 65 111. App. 21].
Indicma.— Clevelsmd, etc., E. Co. v. Loos,

38 Ind. App. 1, 77 N. E. 948; Chicago, etc.,

E. Co. V. Gilmore, 22 Ind. App. 466, 53 N. E.
1078, holding also that where such evidence
is admitted it is error to refuse to charge
the jury to disregard it.

Indian Territory.— Missouri, etc., E. Co. v.

Wilder, 3 Indian Terr. 85, 53 S. W. 490.
Kansas.— Sprague v. Atchison, etc., E. Co.,

70 Kan. 859, 78 Pac. 828; Atchison, etc., E.
Co. V. Osborn, 58 Kan. 768, 51 Pac. 286.

Michigan.— Ireland v. Cincinnati, etc., E.
Co., 79 Mich. 163, 44 N. W. 426.

Missouri.— Lester v. Kansas City, etc., E.
Co., 60 Mo. 265; Coale v. Hannibal, etc., E.
Co., 60 Mo. 227.

North Carolina.— Hygienic Plate Ice Mfg.
Co. V. Ealeigh, etc., E. Co., 126 N. C. 797,
36 S. E. 279.

Pennsylvania.— Shelly v. Philadelphia, etc.,

E. Co., 211 Pa. St. 160, 60 Atl. 581, 211 Pa.
St. 165, 60 Atl. 582; Glaser v. Lewis, 17

Phila. 345.

Texas.— MoFarland v. Gulf, etc., E. Co.,

(Civ. App. 1905) 88 S. W. 450; San Antonio,
etc., E. Co. V. Home Ins. Co., (Civ. App.
1902) 70 S. W. 999. See also Gulf, etc., E. Co.

V. Johnson, 28 Tex. Civ. App. 395, 67 S. W.
182.

Virginia.— Norfolk, etc., E. Co. v. Briggs,

103 Va. 105, 48 S. E. 521._

Wisconsin.—Allard v. Chicago, etc., E. Co.,

73 Wis. 165, 40 N. W. 685; Gibbons v. Wis-
consin Valley E. Co., 58 Wis. 335, 17 N. W.
132.

United States.— Lesser Cotton Co. v. St.

Louis, etc., R. Co., 114 Fed. 133, 52 C. C. A.

95.

See 41 Cent. Dig. tit. " Railroads," § 1721.

But see Sheldon P. Hudson Eiver E. Co., 14

N. Y. 218, 67 Am. Dee. 155.

[X, I, 6, d, (II), (C), (4)]

Reason for rule.— Evidence of former fires

caused by the same engine is admissible as
tending to prove its defective condition or
construction, or improper management, and
evidence of fires caused by other engines is

excluded because they are matters collateral
to the issue, and not evidence of the imper-
fect condition or bad management of the par-
ticular locomotive. Jacksonville, etc., R. Co.
V. Peninsular Land, etc., Co., 27 Fla. 1, 157,
9 So. 661, 17 L. R. A. 33, 65.

Where it is shown with reasonable cer-
tainty that one of two locomotives communi-
cated the fire, it is immaterial that it cannot
be proved which one of them did so; but the
inquiry should be confined to the equipment
and management of the two locomotives and
evidence that at other times other engines
had emitted sparks and caused fires is in-

admissible. Tribette v. Illinois Cent. E. Co.,

71 Miss. 212, 13 So. 899; Phoenix Ins. Co. v.

New York Cent., etc., E. Co., 75 Hun (N. Y.)

216, 26 N. Y. Suppl. 1102; Albert v. Northern
Cent. E. Co., 98 Pa. St. 316; Gibbons v. Wis-
consin Valley E. Co., 58 Wis. 335, 17 N. W.
132.

Evidence too remote.—Evidence that during
the previous winter the spark arresters on de-

fendant's engines were in a defective condition
is inadmissible as being too remote. To-
ledo, etc., R. Co. V. Needham, 105 lU. App.
25.

To show possibility of fire.— Testimony as
to other fires caused by passing engines of

defendant is admissible to show at what dis-

tance from the right of way sparks from
the engines had fallen for the purpose of con-

tradicting the testimony of defendant's ex-

perts that it was impossible for cinders from
the smoke-stack of the engine to have fallen

so far from the track as to have caused the

fire on plaintiff's premises. Whitehurst v.

Atlantic Coast Line R. Co., 146 N. C. 588,

60 S. E. 648.

21. Atchison, etc., R. Co. v. Osborn, 58 Kan.
768, 51 Pac. 286; Shelly v. Philadelphia, etc.,

R. Co., 211 Pa. St. 160, 165, 60 Atl. 581.

582.

Evidence that engineers were accustomed
to punch holes in spark arresters is inadmis-
sible where the particular engine is identified.

Lesser Cotton Co. v. St. Louis, etc., R. Co.,

114 Fed. 133, 52 C. C. A. 95.

22. Hoopeston First Nat. Bank v. Lake
Erie, etc., R. Co., 174 111. 36, 50 N. E. 1023
[affirming 65 111. App. 21] ; Lesser Cotton
Co. V. St. Louis, etc., E. Co., 114 Fed. 133,

52 C. C. A. 95.

23. Boyce v. Cheshire E. Co., 42 N. H. 97,

43 N. H. 627. See Tapley v. St. Louis, etc.,

R. Co., 129 Mo. App. 88, 107 S. W. 470.
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of wind and weather without causing fire at or near the place is admissible as

tending to show that the engine complained of was not in good condition or was
improperly managed.^*

(d) Subsequent Repairs or Precautions. In some jurisdictions it is held that

evidence of subsequent repairs to a locomotive which is alleged to have caused

the injury,^^ or to the right of way,^" or of additional precautions, as in the employ-
ment of more men," is admissible on the question of antecedent negligence of

defendant. In other jurisdictions, however, it is held that since acts which follow

the injury cannot be proven to establish antecedent negligence,^* the mere fact

that an engine alleged to have set a fire is subsequently repaired cannot be con-

sidered in determining whether it was defective or not at the time the fire was
set;^" nor can the fact that employees of the railroad ompany materially assisted

in putting out the fire be considered.™

(e) Competency and Qualification of Employees. As tending to show that

defendant's engine was operated in a careful and prudent manner at the time

of the fire, evidence is admissible to show that defendant's fireman and engineer

in charge of the engine alleged to have caused the fire were careful and prudent
men,^' for which purpose testimony of a member of the board of examiners may
be material and relevant.^^ But it is held that expert testimony as to the char-

acter of defendant's employees for care and prudence is inadmissible.^^

(f) Nature and Extent of Damages. In order to show the nature and extent

of the damages to property burned, if such property was entirely destroyed, evi-

dence is admissible to show its value at the time it was destroyed,^'' or to show

24. Louisville, etc., R. Co. v. Sherrell, (Ala.

1905) 152 Ala. 213, 44 So. 153, 44 So. 631;
Alabama Great Southern R. Co. v. Clark, 136

Ala. 450, 34 So. 917 (in rebuttal of evidence

that the engine alleged to have set the fire

"was in good condition ) ; Atchison, etc., R. Co.

V. Stanford, 12 Kan. 354, 15 Am. Rep. 362
(holding also that it is not necessary that

the conditions of wind and weather and other

things connected with the passage of the

€ngines should be exactly like the conditions

that existed when the engine complained of

set the fire).

25. Butcher v. Vaca Valley, etc., R. Co.,

67 Cal. 518, 8 Pac. 174.

Where there is evidence that certain ap-

pliances were in a defective condition at the

time of the fire evidence that when such ap-

pliances were changed after the damage was
done the dangerous emission of sparks ceased

is admissible. Alpern v. Churchill, 53 Mich.

607, 19 N. W. 549.

26. Young V. Great Northern R. Co., S

N. D. 345, 79 N. W. 448, holding that evi-

dence that after the fire defendant caused

fire-breaks to be constructed on both sides

of its track, as the statute requires, is ad-

missible to show what right of way had been

in use by defendant.
27. Westfall v. Erie R. Co., 5 Hun (N. Y.)

75, holding that evidence to show the em-

ployment of more men by defendant after

the fire than before, the necessity of having

some men to walk the track being conceded, is

properly allowed to go to the jury upon the

question whether too few or incompetent men
had been previously employed.

28. Denver, etc.,'R. Co. v. Morton, 3 Colo.

App. 155, 32 Pac. 345.

29. Louisville, etc., R. Co. v. Malone, 109

Ala. 509, 20 S. W. 33.

[87]

30j Denvet, etc., R. Co. v. Morton, 3 Colo.

App. 155, 32 Pac. 345.
31. Patton V. St. Louis, etc., R. Co., 87

Mo. 117, 56 Am. Rep. 446; Kenney v. Hanni-
bal, etc., R. Co., 70 Mo. 243. Compare Mc-
Farland v. Gulf, etc., R. Co., (Tex. Civ. App.
1905) 88 S. W. 450, competency not in issue.

Education.— Where a fireman on an engine
alleged to have set the fire testified that he
was subsequently promoted to the position

of engineer, but read no books on en-

gineering or on the construction of locomo-
tives, he cannot further be questioned as to

what education he had received in refer-

ence to his position as engineer, since such
inquiry is immaterial to the issue. Ireland
V. Cincinnati, etc., R. Co., 79 Mich. 163, 44
N. W. 426.

32. Flynn v. Manhattan R. Co., 1 Misc.

(N. Y.) 188, 20 N. Y. Suppl. 652.

33. Bryant v. Central Vermont R. Co., 56
Vt. 710, holding that testimony by defendant's

road-master as an expert that the section-

man in charge of the place where the fire

originated, was a careful, prudent, and at-

tentive man is inadmissible.

34. Terre Haute, etc., R. Co. v. Walsh, 11

Ind. App. 13, 38 N. E. 534; Krejci v. Chicago,
etc., R. Co., 117 Iowa 344, 90 N. W. 708;
Tyler v. Chicago, etc., R. Co., 102 Iowa 632,

71 N. W. 536; Rowe v. Chicago, etc., R. Co.,

102 Iowa 286, 71 N. W. 409 (holding that evi-

dence of the income from the orchard de-

stroyed by fire for several years prior to the
fire is admissible) ; Houston, etc., R. Co. v.

Smith, (Tex. Civ. App. 1898) 46 S. W. 1046;
Galveston, etc., R. Co. v. Rheiner, (Tex. Civ.

App. 1894) 25 S. W. 971 (value of grass for

grazing) ; Gulf, etc., R. Co. v. Matthews, 3
Tex. Civ. App. 493, 23 S. W. 90 (value of
grass as hay, as well as for pasturage )

.

[X, 1, 6, d. (n), (f)]
;
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the cost or difficulty of replacing it,^^ or if it is only partially destroyed to
show its value before and after the iire,^^ such as the difference in yield, other
conditions being the same, between the portion of land burned and the por-
tion not burned," the rental value of the property after the fire,^' the prob-
abihty that the land would have increased in value,^' or to show plaintiff's inter-
est in the property.^" If the property destroyed has no market value witnesses

The value of the thing destroyed as part
of the realty may be shown by plaintifif, al-
though his recovery is limited to the actual
diminution in the value of the realty. At-
chison, etc., E. Co. v. Hays, 8 Kan. App. 545,
54 Pac. 322.
Men qualified by experience may give their

opinions as to the value of the grass for
pasturage or for use in the winter. Gal-
veston, etc., E. Co. v. Eheiner, (Tex. Civ. App.
1894) 25 S. W. 971.
In an action for the destruction of fruit

trees by fire it is competent to show the value
of the trees destroyed independent of the
value to the freehold. St. Louis, etc., E. Co.
V. Noland, 75 Kan. 691, 90 Pac. 273.
35. Leiber v. Chicago, etc., E. Co., 84 Iowa

97, 50 N. W. 547, holding that where certain
trees have been destroyed evidence that it

will be difficult by reason of the shade of other
trees to grow trees in the place of those
destroyed is admissible.
Evidence of the cost of building new houses

of the kind burned, although not the criterion
by which to measure the damages caused by
their destruction, is relevant as tending to
show what was the value of the property at
the time of the fire. Alabama Great Southern
E. Co. V. Johnston, 128 Ala. 283, 29 So. 771
(holding also that the diagrams of the plan
by which the houses were constructed, la
connection with proof that such diagrams
were correct, are admissible) ; Cleveland, etc.,

E. Co. V. Mckelvey, 12 Ohio Cir. Ct. 426, 5
Ohio Cir. Dec. 661.

36. Toledo, etc., E. Co. v. Fenstermaker,
163 Ind. 534, 72 N". E. 561 ; Chicago, etc., E.
Co. v. Kern, 9 Ind. App. 505, 36 N. E. 381
(holding that where fruit trees are killed

or damaged and fruit destroyed it is admis-
sible to show what part of the orchard, if

any, bore fruit after the fire) ; 'Hamilton ».

Des Moines, etc., E. Co., 84 Iowa 131, 50
N. W. 567; St. Louis, etc., E. Co. v. Noland,
75 Kan. 691, 90 Pac. 273 ; Clark v. Ellithorp,

7 Kan. App. 337, 51 Pac. 940 (holding, how-
ever, that it is error to admit the testimony
of a witness who is not qualified to testify

to the value of such land) ; Cleveland, etc.,

E. Co. V. McKelvey, 12 Ohio Cir. Ct. 426, 5

Ohio Cir. Dec. 561.

Where growing grass is destroyed by fire,

evidence that another crop of a certain value
might be grown on the land during the same
growing period of the average yield and mar-
ket price of like crops, the ordinary expense

of harvesting and marketing the same and
of the condition of the particular crop before

the fire is admissible. Ward v. Chicago, etc.,

E. Co., 61 Minn. 449, 63 N. W. 1104. It is

also admissible to show what effect the burn-

ing of ^rass at the time and in the condition

the grass in question was generally has on

[X, I, 6, d, (II), (f)]

sod (Gulf, etc., E. Co. v. Jagoe, (Tex. Civ.
App. 1895) 32 S. W. 1061), and to show that
the same land had previously been burned
off and that th'e turf and roots were damaged
thereby (Gulf, etc., E. Co. v. Sadler, 8 Tex.
Civ. App. 300, 27 S. W. 904).
What the land burned off previously pro-

duced may be shown. Donovan v. Chicago,
etc., E. Co., 93 Wis. 373, 67 N. W. 721.
Evidence as to injury to other property

near by under the same conditions is admis-
sible. Bradley v. Iowa Cent. E. Co., Ill Iowa
562, 82 N. W. 996.

In an action for injuries to property from
smoke and cinders, a witness familiar witli

the property may describe the effects thereon
produced by smoke, gas, vapors, etc. Balti-
more Belt E. Co. V. Battler, 102 Md. 595, 62
Atl. 1125, 64 Atl. 507.

Evidence of what plaintiff paid for the land
is inadmissible. MacDonald v. New York,
etc., E. Co., 25 E. L 40, 54 Atl. 795.
Opinions of witnesses as to the effect of

flames on a hedge and meadow are admissible,
when they have shown themselves qualified

to express an opinion. Bradley v. Iowa Cent.
E. Co., HI Iowa 562, 82 N. W. 996.

37. Lake Erie, etc., E. Co. x,. Holderman,
56 111. App. 144; San Antonio, etc., E. Co. r.

Stone, (Tex. Civ. App. 1901) 60 S. W. 461,
evidence of injury to turf as affecting next
year's crop of grass.

38. St. Louis, etc., E. Co. «. Ayres, 67 Ark.
371, 55 S. W. 159, holding that where the
property injured is held for renting only,
evidence of the rental value of the lands after

the fire is admissible for the purpose of show-
ing the extent to which the consequences of

the fire might have been avoided by plaintiff.

Where the cost of restoring a meadow de-
stroyed by fire is in issue, evidence that plain-

tiff had rented it for a certain sum per acre
before he began to remake is inadmissible.

Bradley v. Iowa Cent. E. Co., Ill Iowa 562,
82 N. W. 996.

39. Terre Haute, etc., E. Co. r. Walsh, 11
Ind. App. 13, 38 N. E. 535 (holding that
where the damage is to a certain meadow,
it is proper to admit evidence that as the
meadow became older the quantity and
quality of the hay became better on land
of that character and to show how long the

meadow would have continued to so improvel

;

Moore v. Chicago, etc., E. Co., 78 Wis. 120.

47 N. W. 273 (holding that where the fire

destroyed a cranberry marsh, evidence as to

its natural advantages favorable to the ac-

cumulation of water from adjoining lands,

rendering the marsh more productive, is ad-

missible).

40. Pennsylvania Co. v. Hunsley, 23 Ind.

App. 37, 54 N. E. 1071, holding that where
plaintiff has disclosed the fact that he is
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who show that they have some knowledge of the value of such property may be

allowed to state what they consider that the property destroyed was worth.'" But
evidence of matters occurring subsequent to the fire is not admissible; *^ nor where
it does not appear that the conditions in both cases were the same, can another

person whose land had been previously burned off testify as to the amount of the

loss; *^ nor can defendant show that it would have been more profitable for plain-

tiff to have raised some other crop than the one burned," or than the one raised

after the fire.^^

(g) Defects in and Management of Engines.*^ As tending to show that the

engine causing the fire was negligently constructed, equipped, or managed, plain-

tiff may show the condition of the locomotive, at the time of the fire and at other

times,'" as that the sparks emitted at the time were unusual in quantity and size,**

and that the train it was hauling was a short one; *° but he cannot show the size

joint plaintiff in another suit pending against
defendant for the same fire, it is proper to

ask him the amount of Ms claim, as showing
an interest not limited to the amount in-

volved in this trial.

41. Lanning v. Chicago, etc., R. Co., 68
Iowa 502, 27 N. W. 478 (a vine and hedge) ;

Baltimore Belt R. Co. v. Sattler, 102 Md.
595, 62 Atl. 1125, 64 Atl. 507; Baltimore,
etc., R. Co. V. Shipley, 39 Md. 251 (holding
that such witness cannot base his estimate
upon the representations of others )

.

Evidence as to the cost of a hedge and
injury to the ornamental appearance of the
land on which it stood is admissible on the

question of damages. Muldrow v. Missouri,

etc., R. Co., 62 Mo. App. 431.

42. 'Ward v. Chicago, etc., R. Co., 61 Minn.
449, 63 N. W. 1104.
'Where the claim for damages is limited

to the institution of the suit, testimony as

to the condition of the property at the tima
the witness is called to testify is inad-

missible. Baltimore Belt R. Co. v. Sattler,

102 Md. 595, 62 Atl. 1125, 64 Atl. 507.

43. Lake Erie, etc., R. Co. v. Cruzen, 29
111. App. 212. Compare Castner v. Chicago,

etc., R. Co., 126 Iowa 581, 102 N. W. 499,

holding that testimony of a witness wlio

owned land some miles distant, which had
been burned over at about the same time of

the year, and under similar circumstances,

that it was not injured by such burning, is

admissible, although the laud is not shown
to be similarly situated.

44. Bradley v. Iowa Cent. R. Co., Ill Iowa
. 562, 82 N. 'W. 996.

45. Toledo, etc., R. Co., v. Kingman, 49

111. App. 43.

46. Admissibility of similar facts and
transactions see supra, X, I, 6, d, (ii), (c),

(4).
47. Brown v. Benson, 101 Ga. 753, 29

S. E. 215; Hockstedler v. Dubuque, etc., E.

Co., 88 Iowa 286, 55 N. W. 74 (holding this

to be true where there is evidence that the

engine was in perfect condition for some
time before and after the flre) ; 'Woodward
V. Chicago, etc., R. Co., 145 Fed. 577, 75

C. C. A. 591.

Evidence of an examination of an engine

which is claimed to have passed where the

fire originated a few minutes before its dis-

covery, made a week or two after the fire, is

admissible. Crissey, etc.. Lumber Co. v. Den-
ver, etc., R. Co., 17 Colo. App. 275, 68 Pac.
670.

Where an engineer testifying for plaintiff

has described the screens in ordinary use, and
has identified such a screen, and it is put
in evidence, he may state, from his own ob-

servation, whether, if an engine is " properly
constructed," certain cinders in evidence could
be emitted; the context showing that by
" properly constructed " was meant provided
with such a screen as had just been identified,

and it being contended by defendant that
heated cinders are often forced througli
meshes that they could not pass througli
when cold. Brush v. Long Island R. Co., 10
N. Y. App. Div. 535, 42 N. Y. Suppl. 103
[affirmed in 158 N. Y. 742, 53 N. E. 1123].
Testimony by witness conversant with that

class of business is competent to show defects
in the mode' in which the netting of the spark
arrester was attached and secured around
the exhaust pipe, as to the effect of sparks
and their vitality, and the distance to whicli

they could be carried and still start a fire.

Cleveland, etc., R. Co. v. McKelvey, 12 Ohio
Cir. Ct. 426, 5 Ohio Clr. Dee. 561.
Specimens of wire netting used upon spark

arresters by and procured from defendant's
shops are inadmissible where there is no
proof that this kind was used upon the en-

gines at the time, and the wire netting was
procured two or three years after the fire.

Cleveland, etc., R. Co. v. McKelvey, 12 Ohio
Cir. Ct. 426, 5 Ohio Cir. Dec. 561.

Sparks picked up and produced are ad-
missible in evidence when it is clearly es-

tablished that they came from the engine.

Cleveland, etc., R. Co. v. McKelvey, 12 Ohio
Cir. Ct. 426, 5 Ohio Cir. Dec. 561. See also

Cincinnati, etc., R. Co. v. Cecil, 90 S. W. 585,

28 Ky. L. Rep. 830.

48. Birmingham R., etc., Co. v. Hinton,
141 Ala. 606, 37 So. 635 ; Louisville, etc., R.
Co. V. Marbury Lumber Co., 132 Ala. 520, 32
So. 745, 90 Am. St. Rep. 917; Ander-
son 1). Oregon R. Co., 45 Oreg. 211, 77 Pac.

119.

The quantity of sparks thrown by the en-

gine at the time as compared with that thrown
by other engines along the road may be
testified to. Orient Ins. Co. v. Northern Pae.

R. Co., 31 Mont. 502, 78 Pac. 1036.

49. Louisville, etc., R. Co. v. Marbury Lum-

[X, I, 6, d, (II), (G)]
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of sparks emitted from the engine some time after the fire without first showing
that the construction of the arrester was clearly defective in the first plac&,^ or

that the engine and arrester were in the same condition of repair as at the time
of the fire; ^^ nor can he introduce evidence which can serve no purpose but to

inflame and prejudice the minds of the jury.^^ As tending to refute such negli-

gence defendant may introduce evidence comparing the appliances in use at the
time of the fire with those used on other roads, where there is evidence as to such
other apphances,^ or to show what effect the use of different apphances on the
engine would have,^ or to show that the grade of the road at the place of the fire

Was steep and that engines drawing trains up such a grade are obfiged to labor hard
and therefore emit more sparks.^^

(h) Combustibles on Railroad Property. Evidence that a railroad company
has allowed dry grass, weeds, or other combustible material to accummulate on
its right of way is admissible in an action against it for burning property along

its road,^° except where there is uncontradicted evidence that the fire was set on
plaintiff's land and not on the right of way.^'

(i) Contributory Negligence. For the purpose of refuting contributory negU-

gence plaintiff may show that he acted with prudence and due care to protect his

property,^* or, if he has failed to perform a certain act, that performance would not

have afforded him adequate protection in the particular case.^° As tending to

show or refute contributory neghgence it is not permissible to introduce evidence

of the custom of other persons in the neighborhood, "'' but it is permissible to

ber Co., 132 Ala. 520, 32 So. 745, 90 Am. St.

Kep. 917.
50. Collins V. New York Cent., etc., K. Co.,

109 N. Y. 243, 16 N. E. 50.

51. Collins V. New York Cent., etc., R. Co.,

109 N. Y. 243, 16 N. E. 50.

52. Kenney v. Hannibal, etc., R. Co., 70
Mo. 243 (holding that plaintiff cannot ex-

hibit to the jury an old, worn spark arrester
shown to have been found on the company's
right of way a month before the fire, but
which could not have been in use at that
time) ; Pennsylvania R. Co. t. Page, 9 Pa.
Cas. 445, 12 Atl. 662 (holding that evidence
that defendant was in the habit of refusing
to adopt certain appliances to modify the
discharge of smoke from its locomotives on ac-

count of the cost until after the patents on
them had expired is improperly admitted )

.

53. Collins v. New York Cent., etc., R. Co.,

109 N. Y. 243, 16 N. E. 50 (holding that
where the negligence alleged is the use of a
defective spark arrester, it is error not to

allow the engineer to testify, there being evi-

dence that an engine on another road with a
different spark arrester had passed near the
property a short time before the fire, as to

which kind of spark arrester used on the

two engines from his observation allowed the
more and larger sparks to escape) ; Cleve-

land, etc., R.- Co. V. JMcKelvey, 12 Ohio Cir.

Ct. 426, 5 Ohio Cir. Dec. 429.

54. Carter v. Kansas City, etc., R. Co., 65
Iowa 287, 21 N. W. 607, holding that where
it is proved that the railroad company used
netting wire of a certain kind to prevent the
escape of sparks, it should be allowed to prove
that a finer netting would affect the draft of

the eng-ine.

55. Frier v. Delaware, etc., Canal Co., 86
Hun (X. Y.) 464, 23 N. Y. Suppl. 886.

56. St. Louis, etc., R. Co. v. Richardson, 47

[X, I, 6, d, (II), (G)]

Kan. 517, 28 Pac. 183; Cantlon v. Eastern R.
Co., 45 ilinn. 481, 48 N. W. 22, holding that

such evidence is admissible as bearing upon
the degree of care necessary in operating the

locomotive. And see supra, X, I, 3, a, (ii),

(ni).

Combustibles at different points on right of

way see supra, X, I, 6, d, (u), (c), (1).

Other files on right of way as evidence of

combustibles thereon see supra, X, I, 6, d,

(n), (c), (2).
57. Missouri, etc., R. Co. v. Stafford, (Tex.

Civ. App. 1895) 31 S. W. 319.

58. Gram v. Northern Pac. R. Co., 1 N. D.
252, 46 N. W. 972, holding that he may prove
that he had established a fire break around
the property damaged.
Evidence that defendant had induced plain-

tiff to rebuild the property burned by offering

to haul lumber for such purpose at half-rates

is admissible as tending to show that the

site was reasonably suitable and safe. To-

ledo, etc., R. Co. V. Oswald, 41 111. App.
590.

59. Lewis v. Chicago, etc., R. Co., 57 Iowa
127, 10 N. W. 336, holding that in an action

to recover for the loss of certain stacks of

hay burned by sparks from defendant's engine

plaintiff may show that certain other stacks

around which he had plowed as a protection

were also burned as tending to rebut the in-

ference of contributory negligence from his

failure to plow around the stacks in question.

60. Slossen v. Burlington, etc., R. Co., 60

Iowa 214, 14 N. W. 244 (holding that testi-

mony that ordinarily prudent farmers who
had stacks in their fields adjoining the rail-

road had not up to the time of the Are plowed
around them is not competent to show want
of contributory negligence by plaintiff) ; Or-

mond V. Central Iowa R. Co., 58 Iowa 742, 13
N. W. 54.
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show that similar property of other persons placed in similar proximity to the

track had not been set on fire."'

{^\i) Weight AND &vvficibncy—'(a) In General. The general rules 'of

evidence governing the- weight and sufficiency of evidence in civil cases"- apply

in actions against a railroad company for damages by fire/' So plaintiff must
show by a preponderance of evidence and to the satisfaction of the jury that the

fire causing the injury originated or spread through the n,egligence of defendant/*

and that. the. fire was communicated to the property injured by. an.' engine pass-

ing over defendant's railway/^ although it need not be shown that any particu-

lar engine was at fault."' ' This evidence of defendant's negligence may be- either

direct or circumstantial, or both,"' whether offered in rebuttal or in chief, "^.siich

as evidence that it was possible for fire to reach plaintiff's. property from defend-

ant's engines,"' and that it probably originated from that cause and no other.'"

(b) Origin or Cause- of Fire. " To show that the fire causing, the injury was
originated or .caused- by defendant, circumstantial as well as direct evidence

showing that it originated from defendant's property,'^ or was communicated from

61. Bennett v. Missouri, etc.;' E. Co., . 11

Tex. Ciy.- App. 423, 32 S. W: 834, holding
that on the issue whether the owner of cotton
destroyed by fire escaping from- defendant's
locomotive was negligent in placing the cot-

ton near ^the- railroad -track; evidence that de-

fendant's train ^frequently passed cotton ui

open cars-near the -ttack without setting' fire

thereto is admissible.
62. See, generally, Evidence, 17 Cyc. 753

et seq.

63. -See Baltimore, etc., K. Co. ». Shipley,

39 Md.'251; Jaffrey v. Toronto, etc., R. Co.,

24 U. 0. 0. P. 271.
Sufficiency of evidence to raise question for

jury see infrCi, X, I, 6, f.

S'ufficiency of e-vidence to- raise prima facie

case of negligence see smprd, X, I, 6, d, (i),

(B), (1).
Sufficiency of evidence to rebut presumption

of negligence see supra, X, I, 6, d, (i), (b),

(2)'.

Contributory negligence.—^Evidence held

insufficient to show negligence of plaintiff'

or his employees in charge of the property

destroyed by fire based on ^ failure to save

the property from destruction after- the dis-

covery of the fire and its advance toward the

property (Smith v. Ogden, etc;, R. Co., 33

Utah 129, 93 Pac. 185); or on a failure to

watch and protect the property { St. Ziouis,

etc., R. Co. «. Clements, 82 Ark. 3, 99 Si .W.

1106; Hawley v.- Sumpter R. Co., 49 Oreg.

509, 90 Pac. 1106, 12 E. R. A. N". S. 526).

Evidence held sufficient : To sustain a judg-

ment for plaintiflf. Cleveland, etc., R. Co. v.

Hayes, 167 Ind. 454, 79 N. E. 448. To sup-

port a finding that plaintiiT owned the prem-

ises described in the petition. • St. Louis, etc.,

R. Co. V. Noland, 75 Kan. 691, 90 Pac. 273.

64. Union Pac. R. Co. v. Keller, 36 Nebr.

189, 54 N. W. 420; -McCaig v. Erie R. Co., 3

Hun (N. Y.) 599 (holding that if the jury

cannot find'- in the evidence any rational

ground on which to impute negligence to

defendant, they should render their verdict

in its favor)'; AUibone r. Texas, etc., R. Co.,

2 Tex. App. Civ. Cas. § 64.

Plaintiff is not bound to prove negligence

beyond a reasonable doubt, although he must

prove to the satisfaction of the jury that the
fire was occasioned by the. negligence of de-

fendant. Baltimore, etc.', R. Co. v. Shipley,

39 Md..251.
65. Union Pac. R. Co. i>. Keller, 36 Nebr.

189, 54 N. W. 420; Martin u.' Missouri Pac.

R. Co., 3 Tex. Civ. App. 133, 22 S. W. 195,

holding that if plaintiff fails to show by a
preponderance of evidence that the fire, origi-

nated from sparks or cinders he is not en-

titled to recover whether free from contribu-

tory negligence or not.. And see infra, X, 1,

6, d, (III), (B).

Evidence held Sufficient to justify a jiidg-

ment for ' plaintiff in an action for damages
caused by fire set by defendant's locomotive

see Southern R. Co. v. Herrington, 128 Ga.
438, 57 S. E. 694; Firemen's Fund Ins. Co. v.

Northern Pac. R. Co, 46 Wash. 635, 91 Pac.
13. <

66. Union ,Pac. R. Co. v. Keller, 36 Nebr.

189, 54 N. W. 420.

67. Pittsburgh, etc., R. Co. v. Wilson,' 161

Ind. 701, 66 N. E. 899; Tapley v. St. Louis,

etc., R. Co., 129 Mo. App. 88, 107 S. W. 470;

Union Pac. R. Co. v. Keller, 36 Nebr. 189f-,54

N. W. 420; Donovan v. Chicago, etc., R: Co.,

93 Wis. 373, 67 N. W..721;. Henley u.. Cana-
dian Pac. R. Co., 21 Can. L. T. Occ. Notes
394.

68. Babcock v. Chicago, etc., R. Co.;' 62
Iowa 593, 13 N. W. 740, 17 N. W. 909.

69. Union Pac. K. Co. v. Keller, 36 Nebr.

189, 54N. W. 420.

70. Union Pac. R. Co. «. Keller, 36 Nebr.

189, 54 N. W. 420.' And see infra, X, I, 6, d,

. (Ill), (B).

71. Lake Erie, etc., R. Co. v. Murray, 88

111. App. 461; Baltimore, etc., R. Co. v.

O'Brien, 38 Ind. App. 143, 77 N. E. 1131;

Kearney County v. Chicago, etc., R. Co., 76

Nebr. 861, 108 N. W. 131'; Union Pac. R. Co.

V. Fickenscher, 74 Nebr. 497,' 105 N. W. 39,

110 N. W. 561; Briggs v. New York Cent.,

' etc;, R. Co., 72 N. Y. 26 [overruling Briggs v.

New York Cent., etc., R. Co;, 1 Sheld. 433]

(fire from stove in switch-house); Frace, «.

New York, etc., R. Co., 68 Hun (N. Y.) 325,

22 N. Y. Suppl. 958 [reversed on other

grounds in 143 N. Y; 182, 38 N. E. 102].

' [X, I, 6, d, (III), (b)]
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one of defendant's engines," is sufficient. Thus such evidence may be sufficient

where it shows that there was no probable cause for the fire except the company's
locomotive," as where it shows that the fire started immediately or soon after

one of defendant's engines had passed, and that there was no other fire in the

Communication fiom iDuildings on tight of
way.— Evidence held sufficient see Briggs f.

New York Cent., etc., R. Co., 72 N. Y. 26
[overruling Briggs y. New York Cent., etc., R.
Co., 1 Sheld. 433]; Van Fleet v. New York
Cent., etc., R. Co., 7 N. Y. Suppl. 636. But
the mere fact that a kerosene lamp was left

burning near an open window of defendant's
telegraph office, which was separated only by
a thin partition from the building in which
plaintiff's property was stored, is not suffi-

cient to show that the fire was caused by
such lamp. Wood v. Chicago, etc., R. Co., 51
Wis. 196, 8 N. W. 214.
Evidence held insufficient to trace, identify,

and connect the fire which destroyed the prop-

erty with that set out on defendant's right
of way and relied upon as the origin of the

injury see Brennan Lumber Co. v. Great
Northern R. Co., 77 Minn. 360, 79 N. W.
1032, 80 Minn. 205, 83 N. W. 137 ; Baxter v.

Great Northern R. Co., 73 Minn. 189, 75
N. W. 1114; Union Pac. R. Co. v. Fickenscher,

72 Nebr. 187, 100 N. W. 207.

72. Kansas.— Atchison, etc., R. Co. v.

Hutchison, 8 Kan. App. 605, 56 Pac. 144.

Kentucky.— Taylor v. Louisville, etc., R.
Co., 41 S. W. 551, 19 Ky. L. Rep. 717, hold-

ing that evidence which authorizes such a
conclusion is sufficient, although the testi-

mony does not certainly establish that the

property was fired by sparks from the engine.

Missouri.— Tapley v. St. Louis, etc., R. Co.,

129 Mo. App. 88, 107 S. W. 470, holding that

plaintiff can establish his case by circum-

stantial evidence and will not be defeated for

lack of positive testimony if he proves facts

authorizing an inference that coals or sparks

from an engine of defendant were the source

of his loss.

Pennsylvania.— Philadelphia, etc., R. Co. v.

Hendrickson, 80 Pa. St. 182, 21 Am. Rep. 97.

Texas.— Fleming v. PuUen, (Civ. App.
1906) 97 S. W. 109.

Canada.— Grand Trunk R. Co. v. Rain-

ville, 29 Can. Sup. Ct. 201 [affirming 25 Ont.

App. 242 (affirming 28 Ont. 625)].

See 41 Cent. Dig. tit. "Railroads," § 1731.

Evidence held sufficient to show that the fire

was communicated from one of defendant's

engines see Southern R. Co. v. Elliott, 129

Ga. 705, 59 S. E. 786 ; Chicago, etc., R. Co. v.

Williams, 131 Ind. 30, 30 N. E. 696; St.

Louis, etc., R. Co. v. Noland, 75 Kan. 691,

90 Pac. 273; Reishus V. Willmar, etc., R. Co.,

92 Minn. 371, 100 N. W. 1 ; Big River Lead
Co. V. St. Louis, etc., R. Co., 123 Mo. App.
394, 101 S. W. 636 (sparks) ; England v. Wa-
bash R. Co., 114 Mo. App. 546, 90 S. W. Ill;

Chicago, etc., R. Co. v. Real, 4 Nebr. (Unoff.)

510, 94 N. W. 956; Babbitt v. Erie R. Co.,

108 N. Y. App. Div. 74, 95 N. Y. Suppl. 429;

Jacobs V. New York Cent., etc., R. Co., 107

N. Y. App. Div. 134, 94 N. Y. Suppl. 954

[affvrmed in 186 N. Y. 586, 79 N. E. 1108]

;

[X, I, 6, d, (ra), (b)]

Munson v. New York Cent., etc., R. Co., 55
N. y. App. Div. 523, 66 N. Y. Suppl. 973;
Texas, etc., R. Co. v. Prude, 39 Tex. Civ. App.
144, 86 S. W. 1046; San Antonio, etc., R. Co.

V. New York Home Ins. Co., (Tex. Civ. App.
1902) 70 S. W. 999; San Antonio, etc., R. Co.

V. Oakes, (Tex. Civ. App. 1894) 26 S. W.
1116; Smith v. Central Vermont R. Co., 80
Vt. 208, 67 Atl. 535; Southern R. Co. v. Pat-
terson, 105 Va. 6, 52 S. E. 694.

Evidence held insufficient to show that the

fire was caused by an engine see Denver, etc.,

R. Co. V. De Graff, 2 Colo. App. 42, 49 Pac.

664; Brown v. Benson, 101 Ga. 753, 29 S. E.

215; Bates County Bank v. Missouri Pac. R.
Co., 98 Mo. App. 330, 73 8. W. 286; Peffer v.

Missouri Pac. R. Co., 98 Mo. App. 291, 71

S. W. 1073; International, etc., R. Co. r.

Morgan, 28 Tex. Civ. App. 348, 67 S. W.
425.

Negligence in the emission of fire from an
engine is not essential to proof as to the ori-

gin of the fire. Indiana Clay Co. v. Balti-

more, etc., R. Co., 31 Ind. App. 258, 67 N. E.

704.

Burning property at distance.— Where the

evidence as to whether the fire set by defend-

ant's locomotive extended three and one-half

miles from the point where it originated to

plaintiff's premises is that the wind was
blowing in the direction in which plaintiff's

premises lay from the point where the fire

started, that there was a burned tract be-

tween the starting point and plaintiff's prem-

ises, that the premises were burned on the

day of the fire set by the locomotive and that

there was no other such fire on that day, it

warrants a finding in the affirmative. Yank-
ton F. Ins. Co. V. Fremont, etc., R. Co., 7

S. D. 428, 64 N. W. 514. But evidencethat a
fire started some distance from the right of

way, and not on land adjacent thereto, and
that a passing engine, claimed to have caused

the same, threw out a spark or cinder which
ignited property just off the right of way
about two miles away from where the fire in

question started, does not establish negligence,

or show that the fire was caused by the en-

gine in question. Armstrong v. Wilmington,

etc., R. Co., 130 N. C. 64, 40 S. E. 856.

Testimony of defendant's train despatchers

that no train went out over the road without
their orders, that there was no order for any
train to go out between the hours when plain-

tiff's barn was claimed to have been set on

fire, and that neither their records nor the

books kept by the conductor showed any such

train, is not conclusive that no train went
out. Brooks v. Missouri Pac. R. Co., 98 Mo.
App. 166, 71 S. W. 1083.

73. Chicago, etc., R. Co. v. Esten, 178 111.

192, 52 N. E. 954 [affirming 78 111. App. 326];

Tapley v. St. Louis, etc., R. Co., 129 Mo. App.
88, 107 S. W. 470; Wiley v. West Jersey E.
Co., 44 N. J. L. 247.
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\'icinity before, and there was no other apparent cause for the fire,'* especially

when taken together with other circumstances tending to strengthen the probabil-

ity that the fire so originated,'^ such as evidence of other fires from defendant's

engines about the same place and time," the scattering of sparks or coals on the

74. Alabama.— Louisville, etc., K. Co. v.

Miller, 109 Ala. 500, 19 So. 989.
Arkansas.— Monte Ne E. Co. v. Phillips, 80

Ark. 292, 96 S. W. 1060; St. Louis, etc., E.
Co. f. Dawson, 77 Ark. 434, 92 S. W. 27.

Colorado.— Union Pac. R. Co. v. De Busk,
12 Colo. 294, 20 Pac. 752, 13 Am. St. Rep.
221, 3 L. R. A. 350; Burlington, etc., R. Co. v.

Burch, 17 Colo. App. 491, 69 Pac. 6.

Georgia.— Georgia Cent. R. Co. v. Tram-
mell, 114 Ga. 312, 40 S. E. 259; Southern R.
Co. V. Williams, 113 Ga. 335, 38 S. E. 744;
Brown i'. Benson, 98 Ga. 372, 25 S. E.
455.

Illinois.— Chicago, etc., R. Co. v. Esten, 178
111. 192, 52 N. E. 954 [affirming 78 111. App.
326]; Lake Erie, etc., R. Co. v. Ericson, 80
111. App. 625 ; Illinois Cent. R. Qo. v. Schenk,
64 111. App. 24.

Indiana.— Toledo, etc., R. Co. v. Parks, 163
Ind. 592, 72 N. E. 636 ; Toledo, etc., R. Co. v.

Fenstermaker, 163 Ind. 534, 72 N. E. 561;
Baltimore, etc., R. Co. v. O'Brien, 38 Ind.
App. 143, 77 N. E. 1131; McDoel v. Gill, 23
Ind. App. 95, 53 N. E. 956; Chicago, etc., R.
Co. V. Zimmerman, 12 Ind. App. 504, 40 N. E.
703.

Iowa.— Black v. Minneapolis, etc.. R. Co.,
1-22 Iowa 32, 96 N. W. 984; Greenfield v.

Chicago, etc., R. Co., 83 Iowa 270, 49 N. W.
95; Johnson v. Chicago, etc., R. Co., 77 Iowa
666, 42 N. W. 512.

Kansas.— Kansas City, etc., R. Co. v. Perry,
05 Kan. 792, 70 Pac. 876 (holding that such
evidence is sufficient without it further ap-
pearing that the engine emitted live cinders

or was put to special exertion) ; Clai-k v. Blli-

thorp, 9 Kan. App. 503, 59 Pac. 286; Clark v.

Ellithorpe, 7 Kan. App. 337, 51 Pac. 940; St.

Louis, etc., R. Co. ('. Stevens, 3 Kan. App.
176, 43 Pac. 434.

Massachusetts.— Bowen r. Boston, etc., R.
Co., 179 Mass. 524, 61 N. E. 141 ; McGinn v.

Piatt, 177 Mass. 125, 58 N. E. 175; Wild !'.

Boston, etc., R. Co., 171 Mass. 2,45, 50 N. E.

533.

Minnesota.— Hofl'man t". Ohicap;o, etc., R.
Co., 40 Minn. 60, 41 N. W. 301 ; Dean v. Chi-

cago, etc., R. Co., 39 Minn. 413, 40 N. W. 270,

12 Am. St. Rep. 659; Karsen v. Milwaukee,
etc., R. Co., 29 Minn. 12, 11 N. W. 122;

Woodson V. Milwaukee, etc., R. Co., 21 Minn.
60.

Mississippi.— Tribette v. Illinois Cent. R.
Co., 71 iVIiss. 212, 13 So. 899.

Missouri.— Redmond v. Chicago, etc., R.

Co., 76 Mo. 550 ; Kenney v. Hannibal, etc., R.

Co., 70 Mo. 243 (holding that such evidence

is sufficient without direct proof that any
sparks escaped from the engine) ; Fields v.

Missouri Pac. R. Co., 113 Mo. App. 642, 88

S. W. 134; Wright v. Chicago, etc., R. Co.,

107 Mo. App. 209, 80 S. W. 927.

Nehraska.— Kearney County v. Chicago,

etc., R. Co., 76 Nebr. 861, 108 N. W. 131;

Union Pac. R. Co. ;;. Murphy, 76 Nebr. 545,

107 N. W. 757.

Nevada.— Watt v. Nevada Cent. R. Co., 23

Nev. 154, 44 Pac. 423, 46 Pac. 52, 726, 62

Am. St. Rep. 772.

yfew York.— Jacobs v. New York Cent.,

etc., R. Co., 107 N. Y. App. Div. 134, 94 N. Y.
Suppl. 954 [affirmed in 186 N. Y. 586, 79

N. E. 1108]; Jamieson v. New York, etc., R.

Co., 11 N. Y. App. Div. 50, 42 N. Y. Suppl.

915 [affirmed in 162 N. Y. 630, 57 N. E.

1113] ; Genung v. New York, etc., R. Co., 21

N. Y. Suppl. 97; Billings v. Fitohburgh R.

Co., 11 N. Y. Suppl. 837 [affirmed in 128

N. Y. 644, 29 N. E. 147]; Collins v. New
York Cent., etc., R. Co., 11 N. Y. Suppl. 303

[affirmed in 132 N. Y. 603, 30 N. E. 1152].

Worth Carolina.— Hygienic Plate Ice Mfg.
Co. V. Raleigh, etc., R. Co., 122 N. C. 881, 29

S. E. 575.

North Dakota.— Gram v. Northern Pac. R.
Co., 1 N. D. 252, 46 N. W. 972.

Ohio.— Lake Side, etc., R. Co. v. Kelly, 10

Ohio Cir. Ct. 322, 6 Ohio Cir. Dec. 555.

Pennsylvania.— Elder Tp. School Dlat. v.

Pennsylvania R. Co., 26 Pa. Super. Ct. 112.

South Dakota.— Kelsey v. Chicago, etc., R.
Co., 1 S. D. 80, 45 N. W. 204.

Texas.— San Antonio, etc., R. Co. v. Home
Ina. Co., (Civ. App. 1902) 70 S. W. 999; San
Antonio, etc., R. Co. v. Adams, (Civ. App.
1902) 66 S. W. 578.

Virginia.— Tutwiler v. Chesapeake, etc., R.

Co., 95 Va. 443, 28 S. E. 597; Norfolk, etc.,

R. Co. V. Bohannon, 85 Va. 293, 7 S. E. 236.

Washington.— Abrams v. Seattle, etc., R.

Co., 27 Wash. 507, 68 Pac. 78.

Wisconsin.— Beggs v. Chicago, etc., R. Co.,

75 Wis. 444, 44 N. W. 633.

England.— Smith v. London, etc., R. Co.,

L. R. 6 C. P. 14, 40 L. J. C. P. 21, 23 L. T.

Rep. N. S. 678, 19 Wkly. Rep. 230.

See 41 Cent. Dig. tit. " Railroads," § 1731.

The probability that the fire originated

from some other source need not be excluded

by direct preliminary proof, where the evi-

dence is such as to raise a presumption that

at the time no fire or light would be used in

the premises burned and that a fire originat-

ing from the dropping or using of a match
in the building would not have started at

the point at which the fire in question started.

Wheeler v. New York Cent., etc., R. Co., 67

Hun (N. Y.) 639, 22 N. Y. Suppl. 561.

75. See Beggs v. Chicago, etc., R. Co., 75

Wis. 444, 44 N. W. 633.

76. Georgia.— Brown v. Benson, 98 Ga. 372,

25 S. E. 455.

Indiana.— CUeago, etc., R. Co. v. Zimmer-

man, 12 Ind. App. 504, 40 N. E. 703.

Kansas.— Missouri Pac. R. Co. v. Cham-
berlain, 4 Kan. App. 232, 45 Pac. 967.

Nevada.— Watt v. Nevada Cent. R. Co., 23

Nev. 154, 44 Pac. 423, 46 Pac. 52, 726, 62 Am.
St. Rep. 772.

[X, I, 6, d, (ni), (b)]
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same or other occasions," combustible material on the right of way/* the direction

of the wind at the time from the engine toward the property burned/" and that
the property burned was located near the railroad track.*" But such evidence
will not be sufficient where there is other positive and uncontradicted evidence
tending to exclude the probability that the fire was caused by such engine;*' or

ISlew York.— Collins v. New York Cent.,
etc., R. Co., 11 N. Y. Suppl. 308 [affirmed
in 132 N. Y. 603, 30 N. E. 1152].

Texas.— San Antonio, etc., R. Co. v. Adams,
(Civ. App. 1902) 66 S. W. 578.
See 41 Cent. Dig. tit. "Railroads," § 1731.
That the fire was set by a particular en-

gine is sufficiently shown by evidence that it

was discovered immediately after the train
passed, and that the same engine set fires

on other days at about the same time. Louis-
ville, etc., R. Co. V. McCorkle, 12 Ind. App.
C31, 40 N. E. 26; Philadelphia, etc., R. Co. v.

Schultz, 93 Pa. St. 341.

77. Georgia.—Georgia Cent. R. Co. v. Tram-
mell, 114 Ga. 312, 40 S. E. 259; Southern R.
Gp. V. Williams, 113 Ga. 335, 38 S. E. 744.

Massachusetts.— Wild v. Boston, etc., R.
Co., 171 Mass. 245, 50 N. b. 533.

Nevada.— Watt v. Xevada Cent. R. Co., 23
Nev. 154, 44 Pac. 423, 46 Pae. 52, 726, 62
Am. St. Rep. 772.

New York.— JIunson v. New York Cent.,

etc., R. Co., 55 N. Y. App. Div. 523, 66 N. Y.
Suppl. 973; Jamieson v. New York, etc., R.
Co., 11 N. Y. App. Div. 50, 42 N. Y. Suppl.
915 [affirmed in 162 N. Y. 630, 57 N. E.

1113] ; Collins v. New York Cent., etc., R. Co.,

11 N. Y. Suppl. 308 [affirmed in 132 N. Y.
603, 30 N. E. 1152].
North Carolina.— Hygienic Plate Ice Mfg.

Co. V. Raleigh, etc., R. Co., 122 N. C. 881, 29
S. E. 575.

Pennsylvania.— Pennsylvania Co. v. Wat-
son, 81* Pa. St. 293.

Virginia.—• Tutwiler v. Chesapeake, etc., R.
Co., 95 Va. 443, 28 S. E. 597; Norfolk, etc.,

R. Co. V. Bohannon, 85 Va. 293, 7 S. E.

236.

See 41 Cent. Dig. tit. "Railroads," §1731.
78. Georgia.—Brown v. Benson, 98 Ga. 372,

25 S. E. 455.

New York.— Genung v. New York, etc., R.
Co., 21 N. Y. Suppl. 97.

Oregon.— Hawley v. Sumpter R. Co., 49
Oreg. 509, 90 Pac. 1106, 12 L. R. A. N. S.

526, evidence held to authorize a finding that
sparks set fire to combustible material al-

lowed to accumulate on the company's right

of way and escaped therefrom to the property
destroyed.

Virginia.— Tutwiler v. Chesapeake, etc., R.
Co., 95 Va. 443, 28 S. E. 597.

Washington.— Abrams v. Seattle, etc., R.
Co., 27 Wash. 507, 68 Pac. 78.

Wisconsin.— Beggs v. Chicago, etc., R. Co.,

75 Wis. 444, 44 N. W. 633.

England.— Smith v. London, etc., R. Co.,

L. R. 6 C. P. 14, 40 L. J. C. P. 21, 23 L. T.

Rep. N. S. 678, 19 Wkly. Rep. 230.

See 41 Cent. Dig. tit. " Railroads," § 1731.

79. Georgia.— Brown v. Benson, 98 Ga. 372,

25 S. E. 455.

Illinois.— Chicago, etc., R. Co. v. Esten,

[X, I, 6, d, (III), (b)]

178 111. 192, 52 N. E. 954 [affirming 78 111.

App. 326] ; Lake Erie, etc., R. Co. r. Ericson,
80 111. App. 625.

Indiana.— Toledo, etc., R. Co. v. Fenster-
maker, 163 Ind. 534, 72 N. E. 561 ; Baltimore,
etc., R. Co. V. O'Brien, 38 Ind. App. 143, 77
N. E. 1131 ; McDoel v. Gill, 23 Ind. App. 95.

53 N. E. 956.

Iowa.— Black v. Minneapolis, etc., R. Co.,

122 Iowa 32, 96 N. W. 984.
Kansas.— St. Louis, etc., R. Co. v. Stevens,

3 Kan. App. 176, 43 Pac. 434.
Minnesota.— Dean r. Chicago, etc., R. Co.,

39 Minn. 413, 40 N. W. 270, 12 Am. St. Rep.
659 ; Karsen r. Milwaukee, etc., R. Co., 23
Minn. 12, 11 N. W. 122.

Missouri,.— Redmond v. Chicago, etc., R.
Co., 76 Mo. 550; Fields v. Missouri Pac. R.
Co., 113 Mo. App. .642, 88 S. W. 134; Wright
V. Chicago, etc., R. Co., 107 Mo. App. 209, 80

S. W. 927.

Nevada.— Watt v. Nevada Cent. R. Co., 23
Nev. 154, 44 Pac. 423, 46 Pac. 52, 726, 62 Am.
St. Rep. 772.

New York.— Jacobs v. New York Cent., etc.,

R. Co., 107 N. Y. App. Div. 134, 94 N. Y.
Suppl. 954 [affirmed in 186 N. Y. 586, 79
N. E. 1108].
North Carolina.— Hygienic Plate Ice Mfg.

Co. V. Raleigh, etc., R. Co., 122 N. C. 881,

29 S. E. 575.

Pennsylvania.— Elder Tp. School Dist. v.

Pennsylvania R. Co., 26 Pa! Super. Ct. 112.

South Dakota.— Kelsey v. Chicago, etc., R.

Co., 1 S. D. 80, 45 N. W. 204.

Texas.—San Antonio, etc., R. Co. r. Adams,
(Civ. App. 1902) 66 S. W. 578.

Virginia.— Tutwiler v. Chesapeake, etc., R.
Co., 95 Va. 443, 28 S. E. 597.

Wisconsin.— Beggs v. Chicago, etc., R. Co.,

75 Wis. 444, 44 N. W. 633.

England.— Smith !'. London, etc., R. Co.,

L. R. 6 C. P. 14, 40 L. J. C. P. 21, 23 L. T.

Rep. N. S. 678, 19 Wkly. Rep. 230.

See 41 Cent. Dig. tit. " Railroads," § 1731.

That a slight wind was blowing away from
the property burned does not necessarily

show that the sparks were not the cause of

the fire, it appearing that there was combus-
tible material from the track to such prop-

erty, as the momentum of the engine nnny
have been sufficient to offset the efi'ect of tlie

wind. Brooks v. Missouri Pac. R. Co., 9S
Mo. App. 168, 71 S. W. 1083.

80. Southern R. Co. v. Williams, 113 Ga.

335, 38 S. E. 744.

81. Georgia.— Inman v. Elberton Air-Line

R. Co., 90 Ga. 663, 16 S. E. 958, 35 Am. St.

Rep. 232.

Indiana.— hake Erie, etc., R. Co. l'. Gos-
sard, 14 Ind. App. 244, 42 N. E. 818.

Kentucky.— Louisville, etc., R. Co. r.

ilitchell, 29 S. W. 860, 17 Ky. L. Rep.
977.
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"where the evidence is such that it is a mere conjecture whether or not defendant
caused the fire.*^ Such evidence, if circumstantial, should be sufHcient to justify

a reasonable and well-grounded inference by reasonable men that the fire was of

railroad origin,*^ and such as to rebut the probabihty of the fire having origi-

nated in any other manner,^* or which will at least tend to establish the relation

of cause and effect between the operation of the railroad and the breaking out of

the fire; ^^ although it need not be of such weight as to exclude every possibility

of another cause.*"

(c) Setting Out and Preventing Spread of Fire. Neghgence on the part of

defendant in setting out and allowing the fire to escape from its right of way cannot
be inferred from the mere fact that at the time of the fire the employees whose
duty it was to keep the road where the fire occurred in repair were absent; *' but

Nebraska.— Louis v. Union Pae. R. Co., 48
Nebr. 151, 63 N. W. 1133.
yew York.— Van Nostrand v. tsevf York,

etc., E. Co., 78 Hun 549, 29 N. Y. Supp).
625.

Texas.— Missouri Pao. R. Co. v. Cullers,
81 Tex. 382, 17 S. W. 19, 13 L. R. A. 542. .

Tirf/inta.^ Bernard v. Richmond, etc., R.
Co., 85 Va..702, 8 S. E. 785, 17 Am. St. Rep..
103.

Wisconsin.— Finkelston v. Chicago; etc.j K.
Co., 94 'Wis. 270, 68 N. W. 1005.

United States.— Ragsdale v. Southern R.
Co., 121 Fed. 924.

See 41 Cent. Dig.- tit. " Railroads," § 1731.
The bare uncontradicted evidence that th»- -

apparatus was in good order and was properly .•

managed and that the fireman and engineer
were competent and skilful does hot establish
tlie fact that the fire did not originate by
sparks from a locomotive in the absence of :

proof that it could- have originated in. some
other way. Hagan v. Chicago, etc., R. Co

,

86 Mich. 615, 49 N". W. 509.

82. Missouri.— Big River Lead Co. v. St.

Louis, etc., R. Co., 123 Mo. App. 394; 101
S. W. 636; Funk v. Quincy, etc., R. Co., 123
Mo. App. 169, 100 S. W. 504 (holding that
where plaintiff sues for injury to his meadow
by fire and tliere is no evidence connecting

^

the fire with defendant's railroad, except that
when plaintiff's son returned from a near-by
town he found the meadow burned off and
that the fire appeared to have burned from"
the direction of the railroad, plaintiff is not
entitled to recover) ; Peck v. Missouri Pac.
E. Co., 31 Mo. App. 123.

Nebraska.— Union Pac. R. Co. v. Ficken-
scher, 72 Nebr. 187, 100 N. W. 207.

Neio York.— Babcocic v. Fitchburg, etc., R.
Co., 140 N. Y. 308^ 35 N. E. 596 [reversing

.

67 Hun 469, 22 N. Y. Suppl. 449].
Virginia.— Chesapeake, etc., R. Co. v.

Heath, 103 Va. 64, 48 S. E. 508.

Wisconsin.— Megow v. Chicago, etc., R. Co.,

86 Wis. 466, 56 N. W. 1099.

United States.— Ragsdale v. Southern R.
Co., 121 Fed: 924.

See 41 Cent. Dig. tit. "Railroads," § 1731.

Inferences.— Where the inference that the

fire was not communicated from a passing

locomotive- is as strong as the inference that
it was 30 caused, plaintiff is not entitled to

recover. Bates County Bank v. Missouri Pac.

R. Co., 98 Mo. App. 330, 73 S. W. 286.

83i Cyle v. Denver, etc., R. Co., 37 Colo.

298, 86 Pac. 1010; Cfissey, etc.. Lumber Co.

0. Denver, etc., R. Co., 17 Colo. App. 275, 68
Pac. 670; Atchison, etc., R. Co. v. Matthews,
58 Kan. 447, 49 Pac. 602; Atchison, etc., R.
Co. V. Hutchison, 8 Kan. App. 605, '56 Pac.
144; Baltimore, etc., R. Co. v. Shipley, 39

Md. 251 ; Wick v. Tacoma Eastern R. Co., 40
Wash. 408, 82 Pac. 711 (holding that the

origin of the fire must be established by rea-

sonable-affirmative evidence, and to a reason-

able certainty) ; Sheldon v. Hudson River R.
Co., 29 Barb. (N. Y.) 226 [reversed on other

grounds in 14 N. Y. 218, 67 Am. Dee. 155]
(holding that the proof must be such as to

leave no reasonable doubt of the existence of

the fact that the fire was communicated by
one of defendant's engines )

.

84. Monte Ne R. Co. v. Phillips, 80 Ark.
292, 96 S. W. 1069; Cyle v. Denver, etc., R.
Co., 37 Colo. 298, 86 Pac. 1010; Stratton v.

Union Pac. R. Co., 7 Colo. App. 126, 42 Pac.
602 (holding .that there must be either direct

proof connecting the fire with the engine, or

the circumstances must be such as to pre-

clude all probability of the fire having origi-

nated in any other manner); Denver, etc., R.

Co. V. De Graff, 2 Colo. App. 42, 29 Pac. 654;
Sheldon v. Hudson River R. Co., 29 Barb.
(N"! Y. ) 226 [reversed on other grounds in

14 N". Y. 218, 67 Am. Dec. 155]; Senesac v.

Central Vermont R. Co., 26 Can. Sup. Ct. 641

[affirming 9 Quebec Super. Ct. 319].
Plaintiff must trace the fire from the place

of its origin and identify it with the fire origi-

nated by defendant, and where the evidence

shows several fires of different origins, each
originating several miles from the place of

damage, it is not sufficient to show that it is

more probable that the fire started by defend-

ant was the one that caused the damage.
Union Pac. E. Co. v. Fosberg, 77 Nebr. 609,

110 N. W. 5B7; Union Pac. R. Co. v. Ficken-

scher, 74 Nebr. 497, 105 N. W. 39, 110 N. W.
561; Union Pac. R. Co. v. Westlund, 72 Nebr.
733, 101 N. W. 1134, 110 N. W. 567.

85. Denver, etc., R. Co. v. Morton, 3 Colo.

App. 135, 32 Pac. 664.

86. Monte Ne R. Co. v. Phillips, 80 Ark.
292, 96 S. W. 1060; Crissey, etc., Lumber Co.

c. Denver, etc., R. Co., 17 'Colo. App. 275, 68

Pac. 670; Kansas City, etc., R. Co. v. Perry,

65 Kan. 792, 70 Pac. 876.

87. Baltimore, etc., R. Co. v. Shipley, 39
Md. 251.

[X, I, 6, d, (III), (C)]
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where the fire is shown to have been set out on defendant's right of way, evidence
that its employees did not use proper precautions in setting out and guarding
the fire may be sufficient to sustain a verdict for plaintiff.*'

(d) Existence of Defect or Happening of Injury. In some jurisdictions evidence
which shows that the fire in question was caused by sparks from defendant's
locomotive establishes a prima facie case of negligence against the company/'
although the fact that the. fire was communicated from an engine is contro-
verted; °° and in some jurisdictions can be overcome only by a preponderance of
the evidence.'' As a general rule, however, the mere fact that the property was
fired by sparks from one of defendant's engines, '^ or that the fire started on defend-
ant's right of way,'' is not of itself sufficient to estabhsh negligence on the part
of defendant; but the evidence should also show that this result was not probable
in the ordinary working of an engine,'* or that the appliances for arresting fire

were defective,'^ or that defendant had not adopted the most approved appliances,'*
or that the engine was improperly operated."

88. Townley v. Fall Brook Coal Co., 12
N. Y. Suppl. 649; Clune v. Milwaukee, etc.,

R. Co., 75 Wis. 532, 44 N. W. 843; Grant
r. Canadian Pac. R. Co., 36 N. Brunavv.
528.

Evidence held sufScient to show that plain-
tiff's property was burned through the negli-
gence of defendant's servants in burning ties

see St. Louis, etc., R. Co. v. Clements, 82 Ark.
3, 99 S. W. 1106.
Evidence held insufficient to show negli-

gence on the part of defendant in allowing
fire to escape from the right of way causing
the damage see Lake Erie, etc., R. Co. i\

Naron, 18 Ind. App. 193, 47 N. E. 691; Kalz
V. Winona, etc., R. Co., 76 Minn. 351, 79
N. W. 310; Baxter v. Great Northern R. Co.,

73 Minn. 189, 75 N. W. 1114.
That section-men burned rubbish during the

ordinary hours of labor, as was ordinarily
done by them at that time of year, is suffi-

cient, in the absence of any rebutting evi-

dence, to justify a finding that they were
acting within the scope of their employment.
Baxter v. Great Northern R. Co., 73 Minn.
189, 75 N. W. 1114.
89. Illinois Cent. R. Co. v. Bailey, 222 111.

480, 78 N. W. 833 [affirming 127 111. App.
41]. And see supra, X, I, 6, d, (l), (b).
Evidence held sufficient to establish a primn

facie case entitling plaintiff to judgment un-
less it should be overcome by the evidence of

defendant see Illinois Cent. R. Co. v. Bailey,

222 111. 480, 78 N. E. 843 [affirming 127 111.

App. 41].

90. Illinois Cent. R. Co. v. Bailey, 222 111.

480, 78 N. W. 833 [affirming 127 111. Apj).

41]; Atchison, etc., R. Co. v. Campbell, 16
Kan. 200, holding that negligence may be im-
puted to a railroad company whose locomotive
sets on fire adjacent property so as to sus-

tain a verdict against it therefor, notwith-
standing it is shown in defense that a very
strong wind was blowing at the time; that
several competent witnesses who examined the
engine at or shortly after the fire testify that
it was in perfect order and supplied with the

best appliance for the escape of fire; that
the engineer was competent and careful and
iioed all possible care to prevent the escape

of sparks and fire; and that there was no

[X, I, 6, d, (III), (c)]

direct testimony contradicting these witnesses
and that it was impossible for any one from
the testimony to point out in what respect,
if at all, the engine was defective or out of
order or the engineer guilty of negligence.
91. Stewart v. Iowa Cent. R. Co., 136 Iowa

182, 113 N. W. 764. And see supra, X, I, 6,

d, (I), (B). But see St. Louis, etc., R. Co. v.

Hooser, 44 Tex. Civ. App. 229, 97 S. W.
708.

92. Toledo, etc., R. Co. v. Parks, 163 Ind.
592, 72 N. E. 636 (holding this to be true
where the engine is shown to have been
equipped with one of the best and most ap-
proved spark arresters and operated in a care-
ful manner by competent employees, and there
is also uncontradicted testimony that the
spark arrester after the fire was in good con-
dition) ; Peck V. New York Cent., etc., R.
Co., 37 N. Y. App. Div. 110, 55 N. Y. Suppl.
1121 [reversed on other grounds in 165 N. Y.
347, 59 N. E. 206] ; McCaig v. Erie R. Co., S
Hun (N. Y.) 599; Henderson v. Philadelphia,
etc., R. Co., 144 Pa. St. 461, 22 Atl. 851, 27
Am. St. Rep. 652, 16 L. R. A. 299; Gulf, etc.,

R. Co. V. Johnson, 3 Tex. App. Civ. Cas.
§ 123 (holding this to be true where it is

shown that by the use of the best appliances
and the exercise of the greatest caution for
the operation of engines fire could not be
prevented from escaping therefrom )

.

93. Taylor v. Pennsylvania, etc., R. Co.,
174 Pa. St. 171, 34 Atl. 457. Compare Louis-
ville, etc., R. Co. V. Miller, 109 Ala. 500, 19
So. 989.

94. Henry v. Southern Pac. R. Co., 50 Cal.

176; Hull V. Sacramento Valley R. Co., 14
Cal. 387, 73 Am. Dec. 656.

95. Peck V. New York Cent., etc., R. Co.,

37 N. Y. App. Div. 110, 55 N. Y. Suppl. 1121
[reversed on other grounds in 165 N. Y. 347,
59 N. E. 206] ; Henderson v. Philadelphia,
etc., R. Co., 144 Pa. St. 461, 22 Atl. 851, 27
Am. St. Rep. 652, 16 L. R. A. 299.
96. Henderson v. Philadelphia, etc., R. Co..

144 Pa. St. 461, 22 AtL 851, 27 Am. St. Rep!
652, 16 L. R. A. 299.

97. Peck V. New York Cent., etc., R. Co.,

37 N. Y. App. Div. 110, 55 N. Y. Suppl. 1121
[reversed on other grounds in 165 N. Y. 347i
59 N. E. 200].
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(e) Defects in and Management of Engines. That defendant was negligent

in causing the fire by reason of its negligently constructing, equipping, repair-

ing,"* or operating "^ its engines may be shown wholly by circumstantial evi-

98. Hockstedler v. Dubuque, etc , E. Co., 83
Iowa 236, 55 N. W. 74 (holding that evi-

dence that the fire was set outside the right
of way while a strong wind was blowing and
while the locomotive was working at its full

capacity to get a train over a grade is suffi-

cient to justify a finding that the locomotive
was defective) ; Louisville, etc., R. Co. l.

Taylor, 92 Ky. 55, 17 S. W. 198, 13 Ky. L.
Rep. 373.

Evidence held sufficient to show that defend-
ant was negligent in the construction, equip-
ment, or repair of its engines see Alabama
Great Southern R. Co. v. Sanders, 145 Ala.
449, 40 So. 402; Cleveland, etc., R. Co. v.

Scantland, 151 Ind. 488, 51 N. E. 1068
(evidence that the spark arrester was not
properly fitted or secured, leaving spaces
in the nettings, and that a number of the
wires had become burned or worn off, so
that large sparks were emitted) ; Chesa-
peake, etc., R. Co. V. Richardson, 99 S. W.
642, 30 Ky. L. Rep. 786; Cincinnati, etc., E.
Co. V. Talconer, 97 S. W. 727, 30 Ky. L. Rep.
152 (evidence held sufficient to support a ver-
dict for plaintiff, although defendant's wit-
nesses swear positively to the good condition
of the spark arresters on all locomotives pass-
ing the place) ; Babbitt v. Erie E. Co., 108
N. Y. App. Div. 74, 95 N. Y. Suppl. 429;
Munson v. New York Cent., etc., R. Co., 55
N. Y. App. Div. 523, 66 N. Y. Suppl. 973.

Evidence held insufficient to charge defend-
ant with negligence in the construction, equip-
ment, or repair of its engine see St. Louis,
etc., E. Co. V. Blakeley, 6 Kan. App. 814, 4!)

Pac. 752; Flinn v. New York Cent., etc., E.
Co., 142 N. Y. 11, 36 N. E. 1046 (evidence
that on three occasions a. hole was made
in the spark arrester of an engine of de-
fendant, it not being shown that plain-
tiff's building was damaged by sparks from
an engine the spark arrester of which had
been thus broken) ; White v. New York
Cent., etc., E. Co., 90 N. Y. App. Div. 356, 85
N. Y. Suppl. 497 [affirmed in 181 N. Y. 577,
74 N. E. 1126] ; Weeks v. Erie E. Co., 57 N. Y.
App. Div. 192, 68 N. Y. Suppl. 182 (evidence
that there was a curve in the road at the
point where the fire was kindled, and that
the -engine pulled hard there and threw
sparks, there being no evidence that the
throwing of sparks was peculiar to that par-
ticular engine, or that it threw an unusual
quantity, but on the contrary that other en-

gines pulled hard there and threw sparks) ;

Dougherty v. King, 22 N. Y. App. Div. 610,
48 N. Y. Suppl. 110 (evidence not showing
that the sparks emitted were of unusual size,

or greater in quantity than well-constructed
spark arresters will emit, and showing that
the fire started near where the engine was
starting on a curve) ; Frier v. Delaware, etc.,

Canal Co., 86 Hun (N. Y.) 464, 33 N. Y.
Suppl. 886; Wheeler v. New York Cent., etc.,

R. Co., 67 Hun (N. Y.) 639, 22 N. Y. Suppl.

661 (evidence of the emission of one large

spark from defendant's engine three days
after the fire) ; Polacsek v. Manhattan E.
Co., 84 N. Y. Suppl. 140.

Where defendant relies upon the perfect

condition of the spark arrester it is not re-

quired that the evidence by which it proves
that fact be undisputed. St. Louis, etc., R.
Co. V. Lindley, (Tex. Civ. App. 1895) 29
S. W. 1101.
Where plaintiff identifies the engine that

caused the fire, proof that large cinders were
found on the track and on plaintiff's premises
at the time of the fire does not show that
the engine was not in good repair, in the

absence of evidence showing that the cinders

came therefrom or that it is of similar con-

struction, state of repair, or management to

those shown to have emitted the cinders.

Wheeler v. New York Cent., etc., E. Co., 67
Hun (N. Y.) 639, 22 N. Y. Suppl. 561.

Where plaintiff is unable to identify the
engine that set the fire by name or number
or by any other designation, it is sufficient if

he proves either by the manner in which it

was operated or the extent to which it scat-

tered fire that it was so far out of repair as
to charge the company with negligence. Be-
vier V. Delaware, etc., Canal Co., 13 Hun
(N. Y.) 254.

Affidavits of defendant's master-mechanic
as to the condition of certain locomotives af.

the time, but which do not show whether
these were the engines by which the fire was
caused, are insufficient to disprove negligence.

Missouri Pac. R. Co. v. Texas, etc., E. Co., 33
Fed. 360.

99. Illinois.— Illinois Cent. E. Co. v.

Schenk, 64 111. App. 24, throwing out sparks
by slipping on rails.

loica.— Hockstedler v. Dubuque, etc., E.
Co., 88 Iowa 236, 5 N. W. 74.

Kansas.— St. Louis, etc., E. Co. v. Blake-
ley, 6 Kan. App. 814, 49 Pac. 752.

Kentucky.— Southern E. Co. v. McGeou-
ghey, 102 S. W. 270, 31 Ky. L. Eep. 291,
evidence held to warrant a finding that the

fire was caused either by the negligent opera-
tion of the engine or by the defective condi-

tion of a spark arrester.

Minnesota.— Hayes v. Chicago, etc., E. Co.,

45 Minn. 17, 47 N. W. 260.

New Yor/c— Babbitt v. Erie E. Co., 108

N: Y. App. Div. 74, 95 N. Y. Suppl. 429;
Frace v. New York, etc., E. Co., 68 Hun 325,

22 N. Y. Suppl. 958 [reversed on other
grounds in 143 N. Y. 182, 38 N. E. 102].

Texas.— Gulf, etc., E. Co. ;;. Blakeney-Ste-

vens-Jackson Co., (Civ. App. 1908) 106 S. W.
1140; Texas, etc., R. Co. t>. Rutherford, 28
Tex. Civ. App. 590, 68 S. W. 825.

United States.— Svea Ins. Co. v. Vicks-

burg, etc., E. Co., 153 Fed. 774.

Canada.— North Shore E. Co. v. McWillie,
17 Can. Sup. Ct. 511 [affirming 5 Montreal

Q. B. 122] ; Fournier v. Canadian Pac. E. Co.,

33 N. Brunsw. 565, evidence insufficient.

See 41 Cent. Dig. tit. "Eailroads," § 173.=i.

[X, I, 6, d, (III), (e)]
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dence.' Such negligence may be sufficiently proved, at least to warrant an inference

that the fire was caused by such negligence, by evidence, together with other circum-

stances, that about or soon before the time at which the fire occurred a passing

engine emitted sparks or coals of an unusual quantity or size,^ or that the engine

had emitted fire for a considerable time,^ and had started other fires,* and that an
engine iu good repair and equipment would not have caused fire in the manner,
or at the place, in which the one in question was caused.^

Usual carelessness or negligence of employ-
ees dn charge of the engine which caused the
fire warrants a reasonable conclusion that
they were negligent at the time of the fire

in question. Norwich Ins. Soc. v. Oregon R.
Co., 46 Oreg. 123, 78 Pac. 1025.

A conflict in the evidence as to the proper
equipment and handling of a locomotive,

where, after plaintiff had made a prima facin

case of the setting of a fire thereby, raising

the presumption of negligence, defendant gave
full proof of such equipment and handling, is

not raised by evidence that a quarter of s.

mile from the place of the fire the locomotive

"while going up grade emitted- a "great deal"
of sparks, and that several fires during sev-

eral years had been occasioned -by sparks from
defendant's engines. Farley v. Mobile, etc.,

E. Co., 149 Ala. 557, 42 So. 747.

1. Swanson v. Keokuk, etc., R. Co., 116
Iowa 304, 89 N. W. 1088 (evidence held suffi-

cient to support verdict finding defendant
guilty of negligence) ; Missouri Pac. R. Co. v.

Kincaid, 29 Kan. 654 ; Atchison, etc., R. Co. v.

Bales, 16 Kan. 252; Atchison, etc., R. Co. e.

Stanford, 12 Kan. 354, 15 Am. St. Rep. 362;

St. Joseph, etc., R. Co. v. Chase, 11 Kan. 47.

And see cases cited supra, notes, 98, 99.

The statement flf witnesses that the engine

was in good order and carefully operated need
not be accepted by the jury as conclusive, al-

though they are not contradicted, but they
may consider all the evidence bearing on the

condition of the engine and the mode of

operating it, and the circumstances under
which the fire occurred. St. Louis, etc., R.

Co. V. Coombs, 76 Ark. 132, 88 S. W.
595.

Where plaintiff relies on the negligent oper-

ation of a locomotive consisting of the use

of too much steam he must show the con-

nection befween the use of too much steam
and the escape of the sparks by which the

fire was communicated to the property ; and
he does not do this by mere evidence of other

fires set by the locomotive. Louisville, etc.,

K. Co. V. Howard, 39 Ind. App. 703, 79 N. E.

1119; Louisville, etc., R. Co. v. Vinyard, 39

Ind. App. 628, 79 N. E. 384.

2. Indiana.— Cincinnati, etc., R. Co. i'.

Smock, 133 Ind. 411, 33 N. E. 108.

Iowa.— Knight v. Chicago, etc., R. Co., 81

Iowa 310, 46 N. W. 1112.

Kentucky.— Loiilsville, etc.; R. Co. v. Tay-

lor, 92 Ky. 55, 17 S. W. 198, 13 Ky. L.

Rep. 373; Cincinnati, etc., R. Co. v. Caskey,

74 S. W. 201, 24 Ky. L. Rep. 2392.

Mis'souri.— Hoover v. Missouri Pac. R. Co.,

(1891) 16 S. W. 480.

New yor/t-.— O'Neill v. New York, etc., R.

Co., 115 N. Y. 579, 22 N. E. 217, 5 L. R. A.

[X, I, 6, d, (III), (e)]

591 (holding that such evidence is sufficient,

although it does not appear that the engine
' was not properly provided with a spark ar-

rester or that it was out of order or mis-
managed) ; Bedell v. Long Island. E. Co., 44
N. Y. 367, 4 Am. -Rep. 688 (holding also that
the fact that the screen which forinerly cov-

ered the smoke-stack had been removed fur-

nishes additional proof of negligence) ; Cool-
' idge. V. Roine, etc., R. Co., 52 Hun 613, 5
' N. Y. Suppl. 301 ; McCaig v. Erie R. Co., 8
Hun 599.

Pehnsylvania.^-^'PehnsjWa.nia Co. v. Wat-
son, «1* Pa. St. 293; Philadelphia, .etc., R.
Co. V. Kerst, 2 Walk. 480.

Texas.'— Texas, etc., R. Co. v. Wever, 3

Tex. App. Civ. Cas. § 61.

Wisconsin.-^ BrusbeTg v. Milwaukee, etc.,

R. Co., 55 Wis. 106, 12 N. W. 416, holding
that such evidence is sufficient to go to the

jury, although defendant's evidence is con-

clusive that the engine was furnished with
the most approved appliance for preventing
the escape of sparks, coals, smd cinders.

See 41 Cent. Dig. .tit. "Railroads," S 173.5.

The emission of sparks in unusual quantity
and size from a passing locomotive without
proof that they caused the fire to adjacent
property merely tends to show negligence.

Sherrell v. Louisville, etc., R. Co., (Ala. 1905)

44 So: 153.

3. Louisville, etc., R. Co. v. McCorkle, 12
Ind. App. 691, 40 N. E. 26.

4. Indiana.— Louisville, etc., R. Co. v. Mc-
Corkle, 12 Ind. App. 691, 40 N. E. 26.

E'dTCsas.^— Missouri Pac. R. Co. v. Chamber-
lain, 4 Kan. App. 232, 45 Pac. 967.

Kentucky.— Louisville, etc., R. Co. v. Tay-
lor, 92 Ky. 55, 17 S. W. 198.

Pennsylvania.— Thomas v. New York, etc.,

R.iCo., 182 -Pa: St. 538, 38 Atl. 413.

Wisconsin:— Stertzc. Stewart, 74 Wis. 160,

42 N. W. 214."

Sefe 41 Cent. Dig. tit. " Railroads," § 1735.

5. Iowa.— Knight v. Chicago, etc., R. Co.,

81 Iowa 310, 46 N. W. 1112; Johnson v. Chi-

cago, etc., R. Co., 77 Iowa 666, 42 N. W. 512,
holding that the fact that an engine in good
repair could not throw fire from the track
to the place where the fire caught justifies

the jury in finding that the engine was in

bad repair.

Kansas.-— Missouri Pac. R. Co. v. Chainber-
lain, 4 Kan. App. 232, 45 Pac. 967.

Kentucky.— Southern R. Co. v. Hanna, 53
S. W. 1, 21 Ky. L. Rep. 850, evidence that

sparks could not have been emitted from the

locomotive if the spark arrester had been
in proper condition.

Minnesota.— Dean v. Chicago, etc., R. Co.,

39 Minn. 413, 40 N. W. 270, 12 Am. St. Rep.
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(f). Combustibles on Railroad Property. That the fire was caused by defend-

ant's negligence may also be sufficiently shown by evidence, together with other

circumstances, that it permitted dry grassj weeds, or other combustible material

to accumulate on its right of way, in which the fire started, ° and that fires had
previously been set therein by passing locomotives.'

e. Damages * — (i) In General. As a general rule the measure . of dam-
ages for property injured or destroyed by fire caused by a railroad company is

such an amount as wiU compensate plaintiff for his loss or restore him to the
same or. as good a condition in respect to his property as he occupied before

the fire.^

(ii) Real Property. It is ordinarily held that for an injury to the land
the measure of damages is the difference between the market. value of the. land

659, holding that expert testimony that with
the appliances in use to prevent such acci-

dents the fire could not have been caused un-
less the engine had been out of repair, con-

sidered in connection Tvith the statutory pre-

sumption of negligence, justifies a verdict
against defendant, although other evidence
tends to show that the engine was provided
with the best appliances, that it was in

good order, and that the engineer and fire-

man were competent.
Missouri.—Hoover v. Missouri Pac. E. Co.,

(1891) 16 S. W. 480.
Pennsylvania.— Thomas v. New York, etc.,

K. Co., 182 Pa. St. 538, 38 Atl. 413.

See 41 Cent. Dig. tit. "Railroads," § 1735.

6. Alabama.— Louisville, etc., R. Co. v. Mil-
ler, 109 Ala. 500, 19 So. 989.

Indiana.— Terre Haute, etc., R. Co. v.

Walsh, 11 Ind. App. 13, 38 N. E. 534.
New York.— Billings !>. Fitchburgh R. Co.,

11 N. Y. Suppl. 837. [afflrmed in 128 N. Y.
644, 29 N. E. 147], evidence held sufficient to

show such accumulation.
South Dakota.-^ Kelsey v. -Chicago, etc., R.

Co., 1 S. I>. 80, 45 N. W. 204.

Texas.— Texas, etc., R. Co. v. Rutherford,
28 Tex. Civ. App. 590, 68 S. W. 825.

Wisconsin.^- MooTB «.. Chicago, etc., R. Co.,

78 Wis. 120, 47 N. W. 273.

England.-^ Smith i'. London, etc., R. Co.,

L. R. 6 C. P. 14, 40. L. J. C. P. 21, 23 L. T.

Rep. N. S. 678, 19 Wkly. Rep. 230.

See also supra, X, I, 3, a, (u), (m).
But see Taylor u. Pennsylvania, etc., R.

Co., 174 Pa. St. 171, 34 Atl. 457.

Evidence suflScient.— That there was an
accumulation of combustible material on de-

fendant's right of way opposite plaintiff's

property; that there was a steep grade at

such point, so that defendant's engines in

passing put on steam and emitted sparks ami
coals, whi'ch frequently ignited the rubbish
on the right of way ; that on the day of the

fire the wind was blowing over the right of

way toward plaintiff's -property. Pittsburgh,

etc., R. Co. V. Indiana Horseshoe Co., 15t

Ind. 322, 56 N. E. 766. That combustible
material was allowed to accumulate on the

right of way; that it was an exceedingly dry
time; that there was a brisk wind blowins;

from the right of way toward plaintiff's prop-

erty; that sparks from a passing engine set

fire to said material; and that defendant

negligently permitted it to escape to plain-

tiff's property. New York, etc., R. Co. v.

Grossman, 17 Ind. App. 652, 46 N. E. 546.

Evidence held to authorize a finding that the

railroad company was negligent in. failing to

keep its .right of way reasonably free of com-
bustible matter see Hawley v. Sumpter R.
Co., 49 Oreg. 509, 90 Pac. 1106,. 12 L. R. A.
N. S. 526.

Evidence held insufficient to show that de-

fendant had carelessly and negligently al-

lowed its right of way to become foul with
dry grass and other inflammable matter see

McCoy V. Carolina Cent. R. Co., 142 N. C.

383, 55 S. E.-270.
7. Moore v. ' Chicago, etc., R. Co., 78 Wis.

120, 47 N. W.. 273.

8. Damages generally see Damages, 13
Cyc. 1.

9. Jacksonville, etc., R. Co. v. Peninsular
Land, etc., Co., 27 Fla. 1, 157, 9 So. 661, 17

L. R. A. 33, 65:- Tyler, etc., R. Co. v. Hitchins,

26 Tex. Civ. App. 400, 63 S. W. 1069. Sea
also Gibson v. South Eastern R. Co., 1 F. & F.
23.

Labor and services rendered in assisting ti

cheek or put out the fire as an element of

damages see Southern R. Co. v. Ward, 110
Ga. 793, 36 S: E. 78.

The damages may be assessed as a whole
whether the fire originated by sparks cast on
plaintiff's premises or by igniting combusti-
bles on defendant's right of way. Norfolk,
etc., R. Co. V. Bohannon, 85 Va. 293, 7 S. E.

236.

That exemplary damages as allowed by
statute cannot be recovered under the evi-

dence does not preclude a recovery for actual
damages where the evidence is sufficient to
sustain a recovery under the common law
cause of action for actual damages. Clark
v. San Francisco, etc., R. Co., 142 Cal. 614,

76 Pac. 507.
For leaves and trash which the fire con-

sumed, there can be a recovery to the ex-

tent that the owner could have used or dis-

posed of the same in supplying any demand
then existing or near at hand, the measure
being the value of the raw material as it lay

on the ground, not including in the quantity
to be paid for any of the material which
could not have been used or sold to supply
the demand then existing or which aroso
soon thereafter. For material which, had it

not been destroyed, would have been mere
waste in the woods, there can be. 110 recovery.

fX, I, 6, e, (ii)]
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immediately before the fire and its value immediately thereafter;^" and in some
jurisdictions it is held that where grass, growing timber, fences, meadows, and the
like are injured or destroyed, they are so closely connected with the land on which
they stand or to which they are attached that they have no accurate value sepa-
rate and independent of the land, and that the above rule is the proper method
of arriving at the measure of damages for their injury or destruction." In

Central R., etc., Co. v. Murray, 93 Ga. 256,
20 S. E. 129.

10. Illinois.— Illinois Cent. R. Co. i'. Al-
mon, 100 111. App. 530; Baltimore, etc., R.
Co. V. Irwin, 97 111. App. 337 ; Baltimore, etc.,

R. Co. V. Ferryman, 95 111. App. 199.
Indiana.— Baltimore, etc., R. Co. v. Coun-

tryman, 16 Ind. App. 139, 44 N. E. 265;
Chicago, etc., R. Co. v. Smith, 6 Ind. App.
262, 33 N. E. 241.

Iowa.— Krejci v. Chicago, etc., R. Co., 117
Iowa 344, 90 N. W. 708.
Kansas.— Ft. Scott, etc., R. Co. v. Tubbs, 47

Kan. 630, 28 Pac. 612; Atchison, etc., R. Co.
V. Hays, 8 Kan. App. 545, 54 Pac. 322;
Atchison, etc., R. Co. v. Briggs, 2 Kan. App.
154, 43 Pac. 289.
South Carolina.— Dent v. South-Bound R.

Co., 61 S. C. 329, 39 S. E. 527, holding that
this difference in value may be shown by
proof of the value of trees, turpentine boxes,
vegetable matter, undergrowth, and litter

destroyed.
Texas.— Ft. Worth, etc., R. Co. v. Wallace,

74 Tex. 581, 12 S. W. 227; Galveston, etc., R.
Co. V. Home, 69 Tex. 643, 9 S. W. 440 ; Jack-
son r. Missouri, etc., R. Co., (Civ. App. 19041
78 S. W. 724. See also Gulf, etc., R. Co. v.

Jagoe, (Civ. App. 1895) 32 S. W. 1061.
See 41 Cent. Dig. tit. "Railroads," § 1737;

and, generally, Damages, 13 Cyc. 150, 152.
11. Arkansas.— St. Louis, etc., R. Co. F.

Ayres, 67 Ark. 371, 55 S. W. 159, growing
trees.

Illin^s.— Louisville, etc., R. Co. v. Spencer,
149 111. 67, 36 N. E. 91; Illinois Cent. R. Co.
V. Almon, 100 111. App. 530 (orchard and
meadow) ; Chicago, etc., R. Co. v. Davis, 74
111. App. 595; Cleveland, etc., R. Co. v.

Stephens, 74 111. App. 586.

Indiana.— Pennsylvania Co. v. Hunsley, 23
Ind. App. 37, 54 N. E. 1071; Baltimore, etc.,

R. Co. V. Countrvman, 16 Ind. App. 139, 44
N. E. 265; Tefre Haute, etc., R. Co. v.

Walsh, 11 Ind. App. 13, 38 N. E. 534.

lotca.— Krejci v. Chicago, etc., R. Co., 117
Iowa 344, 90 N. W. 708; Rowe r. Chicago,
etc., R. Co., 102 Iowa 286, 71 N. W. 409
(holding that the measure of damages is

the difference between the fair market valuo
of the farm not including the grass or fences

destroyed, before the flre and immediately
after the flre) ; Brooks v. Chicago, etc., R.
Co., 73 Iowa 179, 34 X. W. 805. A distinc-

tion is made in this jurisdiction between the

destruction of growing trees and the destruc-

tion of meadow, the measure of damages in

the former case being the difference between
the value of the land before and after the

lire, and in the latter case the cost of re-

seeding and the rental value until restored.

Bradley v. Iowa Cent. R. Co., Ill Iowa 562,

82 N. W. 996.
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Kansas.— St. Louis, etc., R. Co. v. Hoover,
3 Kan. App. 577, 43 Pac. 854 (orchard) ;

Missouri Pac. R. Co. v. Haynes, 1 Kan. App.
586, 42 Pac. 259 (orchard).

Minnesota.—Ward v. Chicago, etc., R. Co.,

61 Minn. 449, 63 N. W. 1104 (growing
grass) ; Hayes v. Chicago, etc., R. Co., 45
Minn. 17, 47 N. W. 260; Garner v. Chicago,
etc., R. Co., 43 Minn. 375, 45 N. W. 713.

See Lommeland v. St. Paul, etc., R. Co., 35
Minn. 412, 29 N. W. 119.

Missouri.— Shannon v. Hannibal, etc., R.
Co., 54 Mo. App. 223. See Atkinson v.

Atlantic, etc., R. Co., 63 Mo. 367.

New York.— Dwight v. Elmira, etc., R.
Co., 132 N. Y. 199, 30 X. E. 398, 28 Am. St.

Rep. 563, 15 L. R. A. 612 [distinguishing
Whitbeck v. New York Cent. R. Co., 36
Barb. 644].

See 41 Cent. Dig. tit. " Railroads," § 1737.
Where a hedge is destroyed by fire the

measure of damages is the difference between
what the property was worth with the hedge
and what it is worth without it. Swan-
son V. Keokuk, etc., R. Co., 116 Iowa 304, 89
N. W. 1088; Bradley v. Iowa Cent. R. Co.,

Ill Iowa 562, 82 N. W. 996.

Where growing trees suitable for cord
wood and other timber are burned the meas-
ure of damages is the difference between the

value of the timber land just before and
just after the fire, and not the value of the
burned timber for cord wood. Greenfield c.

Chicago, etc., R. Co., 83 Iowa 270, 49 N. W.
95.

The increased cost of cutting timber as of

the time suit is brought owing to the blow-
ing down of trees whose roots were burned
should be considered in determining the
measure of damages to timber land, althougli

the action is not brought until two years
after the fire. Gordon v. Grand Rapids, etc.,

R. Co., 103 Mich. 379, 61 N. W. 549.

The damage to a meadow destroyed by
fire is measured by the cost of reseeding it

and its rental value from the time of its

destruction until it is restored. St. Louis,

etc., R. Co. r. Jones, 59 Ark. 105, 26 S. W.
595; Pittsburgh, etc., R. Co. t>. Hixon, 110
Ind. 223, 11 N. E. 285; Black v. Minneapolis,
etc., R. Co., 122 Iowa 32, 96 N. W. 984;
Krejci v. Chicago, etc., R. Co., 117 Iowa 344,

90 N. W. 708 ; Bradley r. Iowa Cent. R. Co.,

Ill Iowa 562, 82 N. W. 996; Vermilva v.

Chicago, etc., R. Co., 66 Iowa 606, 24 IvT. W.
234, 55 Am. Rep. 279. See also Knight r.

Chicago, etc., R. Co., 122 Mo. App. 38, 98
S. W. 81, holding that plaintiff is entitled,

where reseeding is required, to recover the
value of the grass destroyed, and the rental
value of the land for the succeeding year,

but not the loss of a meadow crop and pas-

turage for the next year.
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other jurisdictions, however, it is held that where such species of property is

capable cf valuation separate from the soil the proper measure of damages in

such cases is the value of such property at the time of the fire, if it is wholly

destroyed," or if it is only partially destroyed the difference between its market
value before the fire and its value after the fire," and in addition thereto if the

soil is injured the difference between the value of the land before the fire exclu-

sive of the value of the grass, timber, etc., and its value thereafter." Where the

property burned has no market value or the market value is inadequate the proper

measure of damages is its reasonable value at the time and place of destruction

for the uses to which the owner was then putting it or might have put it,'^ taking

into account, in some jurisdictions, the original cost and the cost of replacing

the property after allowance for depreciation from use and age.^° Where buildings

are injured or destroyed it is ordinarily held that they are capable of a separate

With regard to timber the rule is stated to

be that if the value of the land is diminished
by the negligent firing and destruction of

timber thereon, the measure of damages is

the diminution in the value of the premises
resulting from the injury caused by the fire;

but that if there is no diminution in the mar-
ket value of the land by reason of the burn-
ing of the timber, the measure of damages is

the proved value of the timber destroyed.

Western, etc., R. Co. v. Tate, 129 Ga. 526, 59

S. E. 266 ; Central R., etc., Co. v. Murray, 93

Ga. 256, 20 S. E. 129.

Where growing timber destroyed is imma-
ture, so that there is no depreciation in tha

market value of the land, the measure of

damages is the value of the timber destroyed.

Western, etc., E. Co. y. Tate, 129 Ga. 526,

59 S. E. 266.

12 Ft. Worth, etc., R. Co. v. Hogsett,

67 Tex. 685, 4 S. W. 365 ; Texas, etc., R. Co.

V. Prude, 39 Tex. Civ. App. 144 86 S. W.
1046; Texas Midland R. Co. v. Moore, (Tex.

Civ. App. 1903) 74 S. W. 942; Texas, etc.,

E. Co. V. Rice, 24 Tex. Civ. App. 374, 59

S. W. 833; International, etc., E. Co. m.

Mclver, (Tex. Civ. App. 1897) 40 S. W.
438; Gulf, etc., E. Co. v. Reagan. (Tex. Civ.

App. 1895) 32 S. W. 846; Missouri, etc., R.

Co. ». Goode, 7 Tex. Civ. App. 245, 26 S. W.
441; Galveston, etc., R. Co. v. Rheiner, (Tex.

Civ. App. 1894) 25 S. W. 971; Missouri, etc.,

E. Co. V. Pfluger, (Tex. Civ. App. 1894)

25 S. W. 792 ; Gulf, etc., E. Co. v. Matthews,

3 Tex. Civ. App. 493, 23 S. W. 90; Norfolk,

etc., R. Co. V. Bohannon, 85 Va. 293, 7 S. E.

236. See also Parrott v. Housatonic E. Co.,

47 Conn. 675; Baltimore, etc., R. Co. v.

Shipley, 39 Md. 251. But see International,

etc., R. Co. V. Mclver, (Tex. Civ. App. 1897)

40 S. W. 438, as to fences destroyed.

For practical illustrations as to when the

damages should be measured by the diminu-

tion in the value of the land and when by

the separate value of the thing destroyed see

Dwight r. Elmira, etc., R. Co., 132 N. Y.

199, 30 N. E. 398, 28 Am. St. Rep. 563, 15

L. E. A. 612.

13. Union Pac. E. Co. v. Murphy, 70

Nebr. 545, 107 N. W. 757; Kansas City, etc.,

E. Co. V. Eogers, 48 Nebr. 653, 67 N. W.
602; Fremont, etc., E. Co. v. Crum, 30 Nebr.

70, 46 N. W. 217.

14. Galveston, etc., E. Co. v. Home, 69

Tex. 643, 9 S. W. 440; Missouri Pac. R. Co.

V. Ayers, (Tex. 1888) 8 S. W. 538; Texas,

etc., E. Co. V. Prude, 39 Tex. Civ. App. 144,

86 S. W. 1046; Texas Midland E. Co. v.

Moore, (Tex. Civ. App. 1903) 74 S. W. 942;
Texas, etc., E. Co. v. Rice, 24 Tex. Civ. App.
374, 59 S. W. 833; International, etc., E.

Co. V. Mclver, (Tex. Civ. App. 1897) 40

S. W. 438; Gulf, etc., E. Co. c. Eeagan,
(Tex. Civ. App. 1895) 32 S. W. 846; Mis-

souri, etc., E. Co. V. Pulmore, (Tex. Civ.

App. 1895) 29 S. W. 688; Missouri, etc., E.

Co. V. Goode, 7 Tex. Civ. App. 245, 26 S. W.
441; Missouri, etc., E. Co. v. Pfluger, (Tex.

Civ. App. 1894) 25 S. W. 792; Gulf, etc.,

R. Co. V. Hendricks, (Tex. Civ. App. 1894)

25 S. W. 433 ; Gulf, etc., R. Co. v. Matthew.^
3 Tex. Civ. App. 493, 23 S. W. 90.

Where fire destroys standing grass in a
leased pasture, and injures the sod, tlia

owner can recover for the injury to the sod,

and for the value of the grass in the con-

dition it would have been, but for the fire,

at the time the owner would have been enti-

tled to resume possession. Missouri, etc.,

R. Co. V. Fuhnore, (Tex. Civ. App. 1894) 26
S. W. 238.

Where fences and ornamental trees are

burned the measure of damages is the
diminution in the value of the premises.
Louisville, etc., R. Co. v. Kohlruss, 124 Ga.
250, 52 S. E. 166. See also Southern R. Co.

V. Ward, 110 Ga. 793, 36 S. E. 78.

15. Cleveland, etc., R. Co. v. McKelvey, 12
Ohio Cir. Ct. 426, 5 Ohio Cir. Dec. 561;
Texas, etc., R. Co. v. Prude, 39 Tex. Civ.

App. 144, 86 S. W. 1046; Tyler Southeastern
R. Co. V. Hitchins, 26 Tex. Civ. App. 400, 63
S. W. 1069 (intrinsic or reasonable cash
value as aifected by the consequence of the

fire) ; San Antonio, etc., R. Co. v. Stone,

(Tex. Civ. App. 1901) 60 S. W. 461; Inter-

national, etc., R. Co. x>. Searight, 8 Tex. Civ.

App. 593, 28 S. W. 39.

16. Wall v. Piatt, 169 Mass. 398, 48 N. E.

207. But see Cleveland, etc., E. Co. v.

McKelvey, 12 Ohio Cir. Ct. 426, 5 Ohio Cir.

Dec. 561.
Where fencing is destroyed the measure

of damages is the cost of restoring it to a
condition as good as before. Central E., etc.,

Co. V. Murray, 93 Ga. 256, 20 S. E. 129;
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valuation and that the measure of damages is the value of the property at the
time of its destruction."

(ill) Personal Propert y. Where personal property is inj ured or destroyed
by a railroad fire the measure of damages for the property so destroyed is its mar-
ket value at the time and place of destruction/* and not the cost of replacing
it/' If it is only partially destroyed the measure of damage is the difference
between its market value before and its value after the fixe/"

(iv) Interest. In many jurisdictions it is held that the jury may add
interest to.the amount of the damages from the time they were sustained as an
element of such damages/'

(v) Attorney's Fees. In some jurisdictions plaintiff is entitled by statute
to recover, in addition to his actual damages, his reasonable attorney's fees/^

Gulf, etc., R. Co. V. Wallace, 14 Tex. Civ.

App. 386, 37 S. W. 382.
17. Central E., etc., Co. v. Murray, 93 Ga.

256, 20 S. E. 129; Atchison, etc., E. Co. r.

Huitt, 1 Kan. App. 788, 41 Pac. 1051; Mat-
thews i\ Missouri Pac. R. Co., 142 Mo. 645,
44 S. W. 802. See also Highland c. Houston,
etc., E. Co., (Tex. Civ. App. 1901) 65 S. W.
649.

The cost of replacing a building is the
measure of damages for its destruction, al-

though there is no demand or market for such
building at the place where destroj^d. Cin-
cinnati, etc., E. Co. V. Falconer, 97 S. W.
727, 30 Ky. L. Eep. 152.

18. Baltimore, etc., E. Co. v. Irwin, 97
111. App. 337; Chicago Great Western E. Co.
V. Gitchell, 95 111. App. 1 ; Atchison, etc., E.
Co. V. Briggs, 2 Kan. App. 154, 43 Pac. 289;
Flannery v. St. Louis, etc., E. Co., 44 Mo.
App. 396; HuflF v. Missouri Pac. E. Co., 17

Mo. App. 356; Burke v. Louisville, etc., E.
Co., 7 Heisk. (Tenn.) 451, 19 Am. Eeo.
618.

Where there is no local market at the pla/ce

where the property was destroyed, the meas-
ure of damages is its value at the nearest
market less the cost of transportation thereto.

Watt V. Nevada Cent. E. Co., 23 Nev. 154,

44 Pac. 423, 46 Pac. 52, 726, 62 Am. St. Eep.
772.

The cost of personal property destroyed is

insufficient standing alone to furnish the jury
a basis for a verdict, although it is admissible
in evidence as a circumstance tending to

show the value at the time of the destruc-

tion. St. Louis Southwestern E. Co. v. Moss,
37 Tex. Civ. App. 461, 84 S. W. 281.

The measure of damages for cord wood
burned by fire negligently set by a railroad

company is the value of the wood in the place

where it was at the time of the fire and not
the value of the wood standing, plus the cost

of cutting. Hart v. Atlantic Coast Line E.

Co., 144 N. C. 91, 56 S. E. 559.

19. Burke v. Louisville, etc., E. Co., 7

Heisk. (Tenn.) 451, 19 Am. Eep. 618.

20. Hubbard v. New York, etc., E. Co.,

70 Conn. 563, 40 Atl. 533; Flannery v. St.

Louis, etc., E. Co., 44 Mo. App. 396; Texas,

etc., E. Co. V. Levi, 59 Tex. 674.

The cost of putting the property in mar-
ketable condition may be considered in esti-

mating damages. Texas, etc., R. Co. v. Levi,

69 Tex. 674.
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21. Connecticut.— Parrott v. Housatonic
E. Co., 47 Conn. 575.

Florida.— Jacksonville, etc., E. Co. v.

Peninsular Land, etc., Co., 27 Fla. 1, 9 So.
661, 17 L. E. A. 33, 65.

loica.— Black r. Minneapolis, etc., R. Co.,
122 Iowa 32, 96 N. W. 984.
South Carolina.— Wilson v. Atlanta, etc..

Airline E. Co., 18 S. C. 587.
Tennessee.— Louisville, etc., E. Co. v. Fort,

112 Tenn. 432, 80 S. W. 429.
Texas.— Galveston, etc., E. Co. v. Home,

69 Tex. 643, 9 S. W. 440 ; Texas, etc., E. Co.
V. Tankersley, 63 Tex. 57; Gulf, etc., R. Co.
V. Sheperd, (Civ. App. 1003) 76 S. W. 800;
Missouri, etc., R. Co. v. Pfluger, (Civ. App.
1894). 25 S. W. 792.

TT'tsconsi'n.— See Chapman r. Chicago, etc.,

R. Co., 26 Wis. 295, 7 Am. Eep. 81, allowing
interest from the commencement of the
action.

Contra.— Atkinson v.- Atlantic, etc., E. Co.,

63 Mo. 367; Flannery v. St. Louis, etc., R.
Co., 44 Mo. App. 396.
Computation by court.— Where the ver-

dict is for plaintiff, in a certain sum, the
value of the propertv destroyed, and interest,
the action of the frial .judge in computing
and including interest in the judgment is

proper. Louisville, etc., E. Co. v. Fort, 112
Tenn. 432, 80 S. W. 429.

22. Cleveland, etc., R. Co. v. Vickery, 116
111. App. 293 (holding that such fees may
be allowed notwithstanding the declaration
fails to follow the language of the statute,
if the case is tried upon the theory of, and
the proof brings it within, the language
of the statute) ; Cleveland, etc., R. Co. v.

Sellers, 60 111. App. 81; Chicago, etc., E. Co.
V. Spring Hill Cemetery Assoc, (Kan. App.
1899) 57 Pac. 252 (holding that Laws (1885),
c. 155, § 2, providing for attorney's fees in

actions against railroad companies for dam-
ages, is constitutional) ; St. Louis, etc., R.
Co. V. Hoover, 3 Kan. App. 577, 43 Pac.
854.

The statutory right to attorney's fees is

not a distinct and independent cause of ac-

tion, but depends upon the right of plaintilT

to recover on his general cause of action for

damages. St. Louis, etc., E. Co. ». Ludlum,
63 Kan. 719, 66 Pac. 1045.

Where the cause is twice tried in the dis-

trict court, plaintiff is only entitled to re-

cover his reasonable attorney's fee for the
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provided he demands such fees in his petition and submits the question to the
court or jury together with the other facts in the case.^''

(vi) Reduction OR Mitigation: OF Damages.^* The general rule that it

is the legal duty of one who is apt to 'be injured by the wrongful conduct of another
to exercise reasonable diligence to. avoid or minimize the results of the injury,

and that if he negligently fails to do so he cannot recover of the wrong-doer for

such damages as, he could ha,ye thus escaped/'^ applies to cases of injury caused
by thenegUgent setting of fires by. a railroad company;^' and plaintiff cannot
recover damages where the fire proves a benefit rather than an injury to his prop-
erty.^' But defendant is not entitled to a reduction of damages to the extent
of insurance on the property paid by an insurance company to plaintiff,^* imless
such reduction is permitted by statute.^" Nor is it entitled to a reduction on

one successful prosecution of the cause. Clark
i;. Ellithorp, 9 Kan. App. 503, 59 Pac, 286.

Joining as plaintiff an insurance company
which paid the loss does not preclude the
owner from recovering attorney's fees pre-

- scribed by statute, and the inclusion thereof
in the judgrnent rendered in his favor,' where
the only relief asked by the insurance com-
pany is subrogation to the owner's rights
under the judgment. Atchison, etc., R. Co.
V. Huitt, 1 Kan. App. 788, 41 Pac. 1051.

23. Fort Scott, etc., R. Co. v. Tubbs, 47
Kan. 630, 28 Pac. 612; Ft. Scott, etc., R. Co.
V. Karracker, 46 Kan. 511, 20 Pac. 1027.

VHiat is a reasonable attorney's fee is a
question of fact for the jury. Missouri Pac.
R. Co. i:. Lea, 47 Kan. 268, 27 Pac. 987.
24. Mitigation of damages generally- see

Damages, 13 Cye. 66.

25. See, generally. Damages, 13. Cyc. 71.

26. Louisville, etc., R. Co. v. Sullivan Em-
ber Co., 138 Ala. 379, 35 So. 327; O'Neill v.

New York, etc., R. Co., 45 Hun (N. Y.) 458
[affirmed in 115 N. Y. 579, 22 N.. B.- 217, 5

L. R. A. 591], holding, however, that plaintilT

may show that it was impossible for him to

do certain acts to reduce the damages.
27. Bossu V. New Orleans, etc., "R. Co., 49

La. Ann. 1593, 22 So. 809.

28. Connecticut.— Regan v. New York, etc.,

R. Co., 60 Conn. 124, 22 AtL 503, 25 Am. St.

Rep. 306, holding that under Gen. St: § 3581,
making a railroad company liable for loss

caused by fire- communicated from one of- its

locomotives whether it was negligent or not,

defendant is not entitled to a reduction of

damages to the extent of insurance paid.

Missouri.—^ Mathews v. St. Louis, etc.,' R.
Co., 121 Mo. 298, 24 So. 591,. 25 L. R. A.
161, holding this to be true, although .the

statute (Rev. St. (1880) § 2615 )_-gives the

railroad company an insurable interest in

property along its right of way, where the

company has not so insured.

Neio Hampshire.— Rolfe ;•. Boston, etc., R.
Co., 69 N. H. 476, 45 Atl. 251. See also

Smith V. Boston, etc., R. Co., 63 N. H.. '25,

holding that no reduction should be made
where no part of the insurance has been
paid.

New Jersey.— Weber v. Morris, etc., R.

Co., 35 N. J. L. 409, 10 Am. Rep. 253, hold-

ing also that after recovery plaintiff will

hold for the insurance company such portion

of the amount recovered as . it has paid him.

[88]

Neip York.— Collins v. New York Cent.,

etc., R. Co., 5 Hun 503 [affirmed in 71 N. Y.
609].

07iio.— .Lake Erie, etc., R. Co. v. Falk, 62
Ohio St. 297, 56 N. E. 1020.

Yirginia.— Norfolk, etc., R. Co. «. Perrow,
101 Va.- 345, 43 S. E. 614, holding this to
be true where it appears that the action,

to this extent, is. being .prosecuted for the
benefit of the insurance company.
The right of the property-owner as against

the railroad company and the insurer is lira

ited to indemnity for his loss. Lake Erie,

etc., R. Co. V. Falk, 62 Ohio St. 297, 56 N. E.
1020.
29. Dyer v. Maine Cent.'.R. Co., 99 Me.

195, 58 Atl. 994, 67. L. R^ A.. 416 (holding,

however, that that part of the statute (Rev.
St. (18S3) c. 51, § -64, as amended by Pub.
Laws (1895), p.' 77, c. 79), giving a railroad

company the. benefit of any insurance on prop-
erty injured, is limited to those cases in,

which . the liability .of the -railroad company
is created by that section and not by its own
negligence) ;" Boston Excelsior Co. v'. Bangor,
.etc., R. Co., 93 Me." 52, .44 Atl. 138, 47
L. R. A. 82; Lvons y. Boston, etc., R. Co.,

181 Mass. 551, 64 N. E. 404 (holding that
imder Pub. St. c. 112,' § 214, as amended
by St. (1895) c. 293, providing that when
the railroad company is held responsible
for destruction of ..property by fire, it shall

be entitled, to the beilefit !of any. insurance
effected on the property by the owner less

the cost of premium atid expense of recovery,

the railroad company is entitled to have the
amount of any insurance on the property de-

ducted from the damages fouiid for its de-

struction less the cost of premium and ex-
penses of recovery, although the insurance
was issued before the statute was amended )

.

Me. St. (1895) c. 79, limiting the liability

of a railroad to the excess of the damage
suffered by the property-owner over the net
amount of insurance recovered, if received

before the damages are assessed, and pro-

viding that, if the insurance is. not so re-

ceived, the policy shall be. assigned to the
railroad corporation, which may sue thereon,

applies to cases .in which property was de-

stroyed by fire after . the. act took effect, al-

though the property waa insured by policies

taken out before. Leavitt i\ Canadian Pac.
R. Co., 90 Me. 153, 37 Atl. 886, 38 L. R. A.
152.

[X, I, 6, 6, (Vl)]
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the ground that if it had not destroyed the property plaintiff would have subse-
quently lost a portion of it from other causes.^"

f. Questions For Court and Jury— (i) 7iV General. Where the evidence in

an action against a railroad company for damages by fire is uncontradicted and
unconflicting, or where there is no evidence, the question of negligence is gen-
erally one for the court to decide, and it should do so.^' But where the evi-

dence is conflicting or is otherwise sufficient to warrant its submission to the
jury,'^ it must be submitted and it is then a question for the jury to determine
as to what weight or credit shall be given to such evidence, ^'^ and to determine
therefrom, under proper instructions from the court, the question of negligence, ^^

or any other issuable fact.'^ The construction of a contract between plaintiff

30. Hubbard v. New York, etc., R. Co., 70
Conn. 563, 40 Atl. 533, burning an icehouse
and contents.

31. Central Branch Union Pac. B. Co. v.

Hotham, 22 Kan. 41; Union Pac. R. Co. !'.

Lippraud, 5 Kan. App. 484, 47 Pac. 625;
Continental Ins. Co. v. Chicago, etc., R. Co.,

97 Minn. 467, 107 N. W. 548, 5 L. R. A.
N. S. 99; Williams v. Southern R. Co., 130
N. C. 116, 40 S. E. 979; McCuUen v. Chicago,
etc., R. Co., 101 Fed. 66, 41 C. C. A. 365,
49 L. R. A. 642.
Where the evidence if believed is insuffi-

cient to sustain plaintiff's case, the jury
should find for defendant, and the court
should so charge. Alabama Great Southern
R. Co. V. Taylor, 129 Ala. 238, 29 So. 673.
Where there is no evidence that plaintiflf

suffered the damages alleged a, verdict for

defendant may be properly directed. Meyn
V. Chicago Great Western R. Co., (Iowa
1906) 109 N. W. 1096.

32. Van Steuben v. New Jersey Cent. R.
Co., 178 Pa. St. 367, 35 Atl. 992, 34 L. R. A.577.

Evidence held sufficient to warrant submis-
sion to the jury of the question of defendant's

negligence see Cincinnati, etc., R. Co. v. Cecil,

90 S. W. 685, 28 Ky. L. Rep. 830; Craft D.Al-

bemarle Timber Co., 132 N. C. 151, 43 S. E.

697 (evidence that defendant permitted tree

tops which were very inflammable to remain
so near the tract as to be easily ignited by
sparks and coals, there being no evidence

that the engine was furnished with spark
arresters) ; Lackawanna, etc., R. Co. v. Doak,
52 Pa. St. 379, 91 Am. Dec. 166 (where
building on the railroad was found to be on
fire while a train drawn by an engine without
a spark catcher was passing, although there

was no direct evidence that sparks had come
from the engine) ; McCready v. South Caro-

lina R. Co., 2 Strobh. (S. C.) 356 (holding

that where the fact of damage by fire

ia shown, and it appears that the fire was
communicated from plaintiff's engine, the

question of negligence is for the jury, al-

though defendant has not shown that it was
in the exercise of due care in the management
of the engine).

When the facts proven are such that rea-

sonable men may fairly differ upon the ques-

tion as to whether there was negligence or

not the determination of that issue is for the

jury. McCullen v. Chicago, etc., R. Co., 101

Fed. 66, 41 C. C. A. 365, 49 L. R. A. 642.

The mere fact that the fire started some
distance from the track is not sufficient in it-

[X, I, 6, e, (vi)]

self to warrant a submission of the question
of negligence to the jury. Smith v. Northern
Pac. R. Co., 3 N. D. 17, 53 N. W. 173.

33. Dunning v. Maine Cent. R. Co., 91
Me. 87, 39 Atl. 352, 64 Am. St. Rep. 208;
Van Steuben v. New Jersey Cent. R. Co., 178
Pa. St. 367, 35 Atl. 992, 34 L. R. A.
577.
Where both direct and circumstantial evi-

dence is introduced it is a question for the
jury to determine which evidence is entitled

to the greater credit. Atchison, etc., R. Co.

V. Bales, 16 Kan. 252.
34. Alabama.—^Alabama Great Southern R.

Co. V. Taylor, 129 Ala. 238, 29 So. 673.

Illinois.— Chicago, etc., R. Co. f. Pennell,

94 111. 448.
Kansas.— Missouri Pac. R. Co. v. Kincaid,

29 Kan. 654; Central Branch Union Pac.
R. Co. V. Hotham, 22 Kan. 41; Padgett v.

Atchison, etc., R. Co., 7 Kan. App. 736, 52
Pac. 578; Union Pac. R. Co. v. Lipprand, 5

Kan. App. 484, 47 Pac. 625.

Minnesota.— Continental Ins. Co. v. Chi-

cago, etc., R. Co., 97 Minn. 467, 107 N. W.
548, 5 L. R. A. N. S. 99.

North Carolina.— Williams v. Southern R.
Co., 130 N. C. 116, 40 S. E. 979.

Pennsylvania.— Van Steuben v. New Jer-

sey Cent. R. Co., 178 Pa. St. 367, 35 Atl.

992, 34 L. R. A. 577.

South Carolina.— McCready v. South Caro-
lina R. Co., 2 Strobh. 356.

Tennessee.— Louisville, etc., R. Co. v. Fort,

112 Tenn. 432, 80 S. W. 429.

Canada.— Canada Southern R. Co. v.

Phelps, 14 Can. Sup. Ct. 132; McGibbon v.

Northern R. Co., 14 Ont. App. 91 [reversing

11 Ont. 307].
See 41 Cent. Dig. tit. " Railroads," § 1740.

Where the evidence sufficiently establishes

that the fire was caused by sparks from a
passing engine, and thus creates a presump-
tion of negligence on the part of defendant,
the case should be submitted to the jury,

unless the rebutting evidence as to due care

is so clear and circumstantial that no rea-

sonable person could doubt its verity. Mc-
Cullen V. Chicago, etc., R. Co., 101 Fed. 66,

41 C. C. A. 365, 49 L. R. A. 642.
Whether a certain fire guard along a rail-

road right of way is reasonably sufficient to

prevent the escape of fire from passing loco-

motives is a question of fact for the jury.

Buck V. Union Pac. R. Co., 59 Kan. 328, 52
Pac. 866.

35. Ft. Scott, etc., R. Co. c. Tubbs, 47 Kan.
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and defendant, exempting the latter from liability for loss by fire, is for the court,

and should not be left to the jury.^'

(ii) Rebutting Presumption of Negligence. The question as to

whether the prima facie case of negligence arising from proof of the commimica-
tion of the fire by an engine" is overcome by defendant's evidence tending to

show that the engine was supphed with proper apphances and was in good repair

and that it was carefully managed is in general one of fact for the jury.^' But
it is held that since this presumption of neghgence is one of law, it is for the court

and not the jury, where there is no confUct in the testimony, to determine the

amount and character of the proof necessary to overcome it.^°

(ill) Origin of Fire. Where there is no direct proof that the fire was commu-
nicated from defendant's right of way or by sparks from an engine,*" but there is

circumstantial evidence tending to show a probabihty that the fire in question was
communicated from a fire started on defendant's right of way,''' or from one

of its engines,*^ and where the evidence on such point is conflicting and indeci-

630, 28 Fac. 612, reasonableness of attor-

ney's fees.

36. Mann v. Pere Marquette R. Co., 136
Mich. 210, 97 N. W. 721, holding that it is

error to instruct the jury that it is for

them to determine whether the loss came
within the contract, and not to instruct them
that the contract relieved defendant from
liability.

Construction of contracts generally as ques-

tion for court see Contbacts, 9 Cyc. 591.

Whether the property destroyed was in

the " vicinity " of defendants' tracks, within

the meaning of such a contract, should be

declared by the court as a matter of law
and not left to the jury to determine. Mann
V. Pere Marquette R. Co., 135 Mich. 210, 97

N. W. 721.

37. See supra, X, I, 6, d, (i), (b).

38. Illinois.— Illinois Cent. E. Co. v.

Bailey, 222 111. 480, 76 N. E. 833 iafprming
127 111. App. 41] ; Baltimore, etc., R. Co. v.

Tripp, 175 111. 251, 51 N. E. 833; Callaway
V. Sturgeon, 58 111. App. 159 ; Lake Erie, etc.,

E. Co. V. Holderman, 56 111. App. 144.

lotoa.— Greenfield v. Chicago, etc., E. Co.,

83 Iowa 270, 49 N. W. 95.

Kansas.—Atchison, etc., E. Co. v. Geiser,

68 Kan. 281, 75 Pac. 68.

Minnesota.— Solum v. Great Northern E.

Co., 63 Minn. 233, 85 N. W. 443; Burud v.

Great Northern E. Co., 62 Minn. 243, 64

N. W. 562; Hoffman v. Chicago, etc., E. Co.,

43 Minn. 334, 45 N. W. 608; Sibley v.

Northern Pac. E. Co., 32 Minn. 526, 21 N. W.
732; Johnson V. Chicago, etc., E. Co., 31

Minn. 57, 16 N. W. 488.

Missouri.— Sappington v. Missouri Pac. E.

Co., 14 Mo. App. 86; Brown v. Missouri Pac.

E. Co., 13 Mo. App. 462.

Utah.— Preece v. Eio Grande Western E.

Co., 27 Utah 493, 68 Pac. 413.

United States.— Great Northern E. Co.

V. Coats, 115 Fed. 452, 53 C. C. A. 382.

See 41 Cent. Dig. tit. "Eailroads," § 1741.

39. Louisville, etc., E. Co. ),'. Marbury

Lumber Co., 125 Ala. 237, 28 So. 438, 50

L. E. A. 620 ; Smith v. Great Northern E. Co.,

3 N. D. 17, 53 N. W. 173; Menominee Eiver

Sash, etc., Co. v. Milwaukee, etc., E. Co., 91

Wis. 447, 65 N. W. 176; Spaulding v. Chi-

cago, etc., E. Co., 33 Wis. 582, holding also

that if the testimony in relation to the con-

struction of the engines had been conflicting

the question would have been one for the
jury.

40. Philadelphia, etc., E. Co. v. Hendrick-
son, 80 Pa. St. 182, 21 Am. Eep. 97.

41. Cole V. Lake Shore, etc., E. Co., 105
Mich. 549, 63 N. W. 647; Brown v. Carolina
Midland E. Co., 64 S. C. 365, 42 S. E. 178.

Evidence held insufScient to justify a sub-
mission to the jury of the question whether
the fire originated on the right of way see

Atlantic Coast Line E. Co. v. Watkins, 104
Va. 154, 61 S. E. 172.

Special interrogatory.— Where the issue

is as to whether the fire originated on the
right of way, it is error to refuse to sub-
mit a special interrogatory as to whether
at that time and place there was a short
green growth of grass upon the right of way.
Pennsylvania Co. v. Hunsley, 23 Ind. App.
37, 54 N. E. 1071.

42. Alabama.—Alabama Great Southern R.
Co. V. Clarke, 145 Ala. 459, 39 So. 816;
Southern E. Co. v. Johnson, 141 Ala. 575, 37
So. 919.

Colorado.— Colorado Midland E. Co. v.

Snider, 38 Colo. 351, 88 Pac. 453; Burlington,

etc., R. Co. V. Burch, 17 Colo. App. 491, 69
Pac. 6.

Illinois.— Illinois Cent. E. Co. v. Schenck,

64 111. App. 24.

Kentucky.—Cincinnati, etc., E. Co. v. Cecil,

90 S. W. 585, 28 Ky. L. Eep. 830, question

whether it was a physical impossibility
_
for

the sparks from the engine to have ignited

the property.
Michigan.— Clark v. Grand Trunk Westera

E. Co., 149 Mich. 400, 112 N. W. 1121.

Mississippi.— Bonner v. New Orleans, etc.,

E. Co., (1906) 40 So. 65.

Missouri.— Kenney v. Hannibal, etc., R.
Co., 70 Mo. 243; Brooks v. Missouri Pac. R.
Co., 98 Mo. App. 166, 71 S. W. 1083; Torpey
V. Missouri Pac. E. Co., 64 Mo. App. 382.

New York.— Smith v. Long Island E. Co.,

79 N. Y. App. Div. 171, 80 N. Y. Suppl. 4;
Flinn v. New York Cent., etc., R. Co., 67
Hun 631, 22 N. Y. Suppl. 473 [reversed ou
the facts in 142 N. Y. 11, 36 N. E. 1046];

[X, I, 6, f
,
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sive,*' the question whether or not it was so communicated is a question of fact
which should be submitted to the jury. But where there is no evidence of such
probability it is proper to sustain a demurrer to the evidence and to withdraw the
case from the jury." So where the evidence at most shows a mere possibility
or conjecture that the fire was scattered by one of defendant's engines, it is
insufllcient to require submission of that issue to the jury.*^

(iv) Detects in and Management of Engines. Where the evidence
is conflicting or indecisive, the question as to whether or not defendant com-
pany was neghgent in the construction, equipment, and operation of its engines
is one of fact which should be submitted to the jury.^' But it is error to submit
such question to the jury where defendant's uncontradicted testimony shows

Babcock v. Fitohburg R. Co., 19 N. Y. Suppl.
774; BilUngB E. Fitchburgh R. Co., 11 N. Y.
Suppl. 837 [affirmed in 128 N. Y. 644, 29
N. E. 147].

North Carolina.— Williams v. Atlantic
Coast Line R. Co., 140 N. C. 623, 53 S; E.
448; McMillan v. Wilmington, etc., R. Co., 126
N. C. 726, 36 S. E. 129, holding that evidence
that the fire wae seen on the right of way
soon after a train had passed, and that, al-

thongh the engine had an improved spark
arrester, it was known that sparks could
escape, is sufficient to present the question
to the jury.

Pennayivania.— Philadelphia, etc., R. Co. v.

Hendrickson, 80 Pa. St. 182, 21 Am. Rep.
97; Philadelphia, etc., R. Co. ;;. Kerst, 2
Walk. 480; Gowen v. Glaser, 2 Pa. Cas. 250,
10 Atl. 417.

Tewas.— Gulf, etc., R. Co. v. Holt, 1 Tex.
App. Civ. Cas. § 835.

yirytn**.— Patteson v. Chesapeake, etc., R.
Co., 94 Va. 16, 26 6. E. 393.

United Btatet.— Carter v. Pennsylvania R.
Co., 120 Fed. 663, 57 C. C. A. . 125. See
Mnaselwhite t>. Receivers, 17 Fed. Cas. No.
9,972, 4 Hughes 166, holding that there is

nothing to 8ul»nit to the jury where there is

no positive teetimoay tending to show that
sparks from the engine caused the fire which
for aught that appeared might have been
caused otherwise.

Oanada.—MoGibbon v. Northern R. Co., 14
Ont. App. 91 [.reversing 11 Ont. 307].

See 41 Cent Dig. tit. " Railroads," § 1742.
Nonsuit.— Where the evidence, although

circumstantial, authorizes a finding that the

fire was communicated by an engine it is

error to grant a nonsuit. Swindell r. Ala-
bama Midland R. Co., 123 Ga. 311, 51 S. E.
386.

43. Wilson v. Northern Pac. R. Co., 43
Minn. 619, 45 N. W. 1132; Tanner v. New
York Cent, etc., R. Co., 108 N. Y. 623, 15

N. B. 379; Seeley v. New York Cent., etc.,

R. Co., 102 N. Y. 719, 7 N. E. 734; Shepp
V. New York Cent., etc., R. Co., 4 N. Y.
Suppl. 951; Matthews v. Pittsburg, etc., R.
Co., 18 Pa. Super. Ct. 10; McCullen v.

Chicago, etc., R. Co., 101 Fed. 66, 41 C. C. A.

365, 49 L. R. A. 642; Minneapolis, etc., R.

Co. V. Emerson, 80 Fed. 993, 26 C. C. A. 296.

44. Alexander v. Missouri Pac. R. Co., 37

Mo. App. 609.

45. Minneapolis Sash, etc., Co. v. Great
Northern E. Co., 83 Minn. 370, 86 N. W. 451.

_[.X,I, 6,f,-(ra)]

46. Alabama.-^ haaisiiille, etc., R. Co. v.

Sherrell, (1905) 44 So. 153, 152 Ala. 213, 44
So. 631.

Georj^m.-^ Wilcox v. Evans, 127 Ga. 580,
56 S. E. 635.

Illinois.— Cleveland, etc., R. Co. v.

Hornsby, 202 111. 138, 66 N. E. 1052 [affirm-
ing 105 111. App. 67].

loioa.— Glanz v. Chicago, etc., R. Co., 119
, Iowa 611, 93 N. W. 575; Thompson v. Keo-
kuk, etc., R. Co., 116 Iowa 215; 89 N. W.
975; Hemmi v. Chicago Great Western R.
Co., 102 Iowa 25, 70 N. W. 746; Babcock v.

Chicago, etc., R. Co., 62 Iowa 593, 13 N.W.
740, 17 N. W. 909.

. Kentucky.— Louisville, etc., R. Co. v.

Beeler, 103 S. W. 300, 31 Ky. L. Rep'. 750,
11 L. R. A. N. S. 930; Illinois Cent. R. Co.
V. Scheible, 72 S. W. 325, 24 Ky. L. Rep.
1708; Illinois Cent. R. Co. v. Barret, 66
S. W. 9, 23 Ky. L. Rep. 1755; Louisville,
etc., R. Co. V. Samuels, 57 S. W. 235, 22
Ky. L. Rep. 303, holding that evidence, that
the locomotive in question, and other loco-

motives passing on the same part of the road
emitted sparks and cinders in considerable
quantities is sufficient to authorize a . sub-
mission to the jury of the question .whether
the spark arrester was out. of order.

Michigan.— Clark v. Grand Trunk Western
R. Co., 149 Mich. 400, 112 N. W. 1121; Hagan
V. Chicago, etc., R. Co., 86 Mich. 615, 49
N. W. 509i evidence held to raise a question
for the jury, although the company's evidence
was not expressly contradicted.

Minnesota.— Hoy v. Chicago, etc., R. Co.,

46 Minn. 269, 48 N. W. 1117.
jlfississippi.^ Tribette v. Illinois Cent.,

etc., R. Co., 71 Miss. 212, 13 So. 899.
Nebraska.— Union Pac. R. Co. v. Ray, 46

Nebr. 750, 65 N. W. 773.
_

Neio York.— Flinn v. he-w York Cent.,
etc., R. Co., 67 Hun 631, 22 N. Y. Suppl. 473
[distinguishing Steinweg v. Erie R. Co., 43
N. Y. 123, 3 Am. Rep. 673]; Douglass v.

Rome, etc., R. Co., 1 Silv. Sup. 210, 5 N. Y.
Suppl. 214; Babcock v. Pitchburg R. Co., 19
N. Y. Suppl. 774; Bradshaw v. Rome, etc., R.
Co., 1 N. Y. Suppl. 691.

North Carolina.— Whitehurst V. Atlantic
Coast Line R. Co., 146 N. C. 588, 60 S. E.
648.

Sorth Dakota.— McTavish v. Great North-
ern R. Co., 8 N. D. 333, 79 N. W. 443.

Pennsylvania.— Philadelphia, etc., R. Co.
V. Schultz, 93 Pa. St. 341; Lehigh Valley R.
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that the engine' was propra-ly constructed, equipped, and managed/' or where
the evidence is insufficient to warrant a finding by the jury on that issue.*'

(v) Combustibles on Railroad Property. Whether the railroad com-
pany has been neghgent in allowing combustible material to accumulate on its

right of way near its tracks by means of which fire may be communicated to

the property ;of others is ordinarily a question of fact to be determined by the

jury,*" in view of the extent to which such material has been allowed to accumulate
in the particular locality, the season of the year, and all circumstances affecting

the HabiUty of fire to be communicated thereby.^"

(vi) Contributory Negligence. Where the evidence as to contributory

negligence is sufficient to warrant its submission to the jury,^"^ the question whether

Co. V. McKeen, 90 Pa. St. 922, 35 Am. Rep.
644; Huyett v. Philadelphia, etc., R. Co., 23
Pa. St. 373; Stephenson v. Pennsylvania R.
Co., 20 Pa. Super. Ct. 157.
South Dakota.— Smith v. Chicago, etc., R.

Co., 4 S. D. 71, 55 N. W. 717.
Tearas.-^ Gulf, etc., R. Co. «. Baugh, (Civ.

App. 1897) 43 S. W. 557.

Utah.— Olmstead 17. Oregon Short Line R.
Co., 27 Utah 515, 76 Pae. 557.
Vermont.-^ Farrington v. Rutland R. . Co.,

72 Vt. 24, 47 Atl. 171.
Virginia.— Norfolk, etc., R. Co. v. Perrow,

101 Va. 345, 43 S. E. 615; Patteson v. Chesa-
peake, etc., R. Co., 94 Va. 16, 26 S. W. 393.

Wisconsin.— Stacy v. Milwaukee, etc., R.
Co., 85 Wis. 225, 54 K W. 779; Kurz, etc..

Ice Co. V. Milwaukee, etc., R. Co., 84 Wis.
171, 53 N. W. 850; Mills v. Chicago, etc., R.
Co., 76 Wis. 422, 45 N. W. 255.

United States.— Richmond v. Orfegon R.,

etc., Co., 137 Fed. 848, 70 C. C. A. 378;
Great Northern R. Co. v. Coats, 115 Fed. 452,

53 C. C. A. 382; Norris v. Baltimore, etc.,

R. Co., 109 Fed. 591, 48 C. C. A. 561.
England.— Fremantle v. London, etc., R-

Co., 10 G. B. N. S. 89, 31 L. J. C. P. 12, 9

Wkly.. Rep. 611, 100 E. C. L. 89; Dimmock
V. North Staffordshire R. Co., 4 F. & F.

1058.

See 41 Cent. Dig. tit. " Railroads," § 1743.

That the traia was running at an excess-

ive speed on an up. grade, an unusual quan-
tity of sparlcs emitted, the property de-

stroyed near the track, the season dry, a
strong wind blowing, and it not being shown
that the speed adopted was necessary, re-

quires that the question whether the com-
pany was guilty of actionable negligence

should be submitted to the jury. Norfolk,

etc., R. Co. V. Fritts, 103 Va. 687, 49 S. B.

971, 108 Am. St. Rep. 911, 68 L. R. A. 864.

Whether a particular rate of speed in pass-

ing through corporate limits of a town or

city is negligence is a question for the jury,

in the absence of a statute or ordinance lim-

iting the rate of speed. Toledo, etc., R. Co.

V. Smart, 116 111. App. 523.

47. Dolph V. Lake Shore, etc, R. Co., 149

Mich. 278, 112 N. W. 981 (under Comp.

Laws, § 6295); Gibbons v. Wisconsin Valley

R. Co., 62 Wis. 546, 22 N. W. 533. See Wil-

liams V. Southern R. Co., 130 N. C. 116, 40

S. E. 979.
Where. the uncontradicted evidence shows

that defendant used a spark arrester as good

as any known, it is error to submit the ques-

tion of defendant's negligence in using such
arrester to the jury. Fraoe v. New York,
etc., R. Co., 143 N. Y. 182, 38 N. E. 102

[reversing 68 Hun 325, 22 N. Y. Suppl. 958].
48-; Philadelphia, etc., R. Co. v. Yerger, 73

Pa;. St. 121; Brusberg v. Milwaukee, etc., R.
Co., 50 Wis. 231, 6 N. W. 82l.

49. California.— Peirry v. Southern Pac. R.
Co., 50 Cal. 578.

Illinois.— Illinois Cent. R. Co. v. Siler, 229
111. 390, 82 N. E. 362; Illinois Cent. R. Co.

V. Nunn, 51 111. 78; Illinois Cent. R. Co. v.

Mills, 42 111. 407.

Indiana.— Chicago, etc., R. Co. v. Bailey, •

19 Ind. App. 163, 46 N. E. 688.

Kansas.— White v. Missouri Pao; R. Co., 31
'

Kan. 280, 1 Pac. 611.

Michigan.— Jones v. Michigan Cent. R. Co.,

59 Mich. 437, 26 N. W. 662.

Minnesota.— Bowen v. St. Paul, etc., R.
Co., 36 Minn. 522, 32 N. W. 751.
New York.— Webb v. Rome, etc., R. Co.,

49 N. Y. 420, 10 Am. Rep. 389; Brown r.

Buffalo, etc., R. Co., 4 N. Y. App. Div. 485,

38 N. Y. Suppl. 655 ; Van Nostrand v. Wal-
kill Valley R. Co., 19 N. Y. Suppl. 621.

North Carolina^— Williajns v. Atlantic
Coast Line R. Co., 140 N. C. 623, 53 S. E.

448; Simpson v. Enfield Lumber Co., 133

N. C. 95, 45 S. E. 469, 131 N. C. 518, 45?

S. E. 939; Livermon v. Roanoke, etc., R. Co.,

131 N. C. 527, 42 S. E. 942.

Pennsylvania.—Stephenson v. Pennsylvania
R. Co., 20 Pa. Super. Ct. 167.

_

Wisconsin.— Knickel v. Chicago, etc., R.
Co., 123 Wis. 327, 101 N. W. 690; Gibbons v.

Wisconsin Valley R. Co., 66 Wis. 161, 28
' N. W. 170; Gibbons v. Wisconsin Valley R.

Co., 58 Wis. 335, 17 N. W. 132; Kellogg v.

Chicago, etc., R. Co., 26 Wis. 223, 7 Am.
Rep. 69.

See 41 Cent. Dig. tit. "Railroads," § 1744. '

50. Illinois Cent. R. Co. v. Mills, 42 111.

407. And see cases cited supra, note 49.

51. Evidence held sufScient to warrant its

submission to the jury on the question of

contributory negligence see Missouri Pac. R.
Co. V. Cornell, 30 Kan. 35, 1 Pao. 312; Omaha
Fair, etc., Assoc, v. Missouri Pac. R. Co., 42
Nebr. 105, 60 N. W. 330 ; Collins v. New York
Cent., etc., R. Co., 5 Hun (N. Y.) 499; Aus-
tin V. Chicago, etc., R. Co., 93 Wis. 496, 67
N. W. 1129.

Evidence held insufScient to warrant a sub-
; mission to the jury on such question, see

[X, I, 6, f, (VI)]
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or not plaintiff was guilty of contributory negligence so as to preclude liim from
recovering is ordinarily a question of fact for the jury.^^

(vii) Proximate Cause of Injury. It is also ordinarily a question of
fact for the jury to determine whether an injury caused by a fire started by a rail-

road company was the direct and natural consequence of the original negligence
or firing or whether it was the direct result of another and independent cause.^^

g. Instructions— (i) In General. The general rules governing instruc-
tions in civil cases apply in actions against a railroad company for damages caused
jby fire." The parties are entitled to instructions which clearly and correctly
state the law applicable to the case.^^ Such instructions must as in other civil

JIcFarland i'. Gulf, etc., R. Co., (Tex. Civ.
App. 1905) 88 S. W. 450.

52. California.— Liverpool, etc., Ins. Co. v.

Southern Pac. Co., 125 Cal. 434, 58 Pae. 55.
Illinois.— Great Western E. Co. v. Ha-

-worth, 39 111. 346.
Iowa.— Slossen v. Burlington, etc., R. Co.,

60 Iowa 214, 14 N. W. 244, (1881) 10 N. W.
860.

Kansas.— St. Louis, etc., R. Co. v. League,
71 Kan. 79, 80 Pac. 46; Atchison, etc., R. Co.
V. Ireton, (1901) 66 Pac. 987-; Missouri Pac.
R. Co. v. Kincaid, 29 Kan. 654; St. Joseph,
etc., R. Co. V. Chase, 11 Kan. 47.

Minnesota.— Hoffman v. Chicago, etc., R.
Co., 40 Minn. 60, 41 N. VV. 301; Karsen v.

Milwaukee, etc., R. Co., 29 Minn. 12, 11

N. W. 122.

Mississippi.—Alabama, etc., R. Co. v.

Fried, 81 Miss. 314, 33 So. 74.

Nebraska.— Omaha Fair, etc., Assoc, v.

Missouri Pac. R. Co., 42 Nebr. 105, 60 N. W.
330.
New York.—Fero r. Buffalo, etc., R. Co., 22

N. Y. 209, 78 Am. Dec. 178; Bevier v. Dela-
ware, etc.. Canal Co., 13 Hun 254.

Oregon.— Richmond v. McNeill, 31 Oreg.
342, 49 Pac. 879.

Pennsylvania.— Confer v. New York, etc.,

R. Co., 146 Pa. St. 31, 23 Atl. 202; Haverly
V. State Line, etc., R. Co., 135 Pa. St. 50,

19 Atl. 1013, 20 Am. St. Rep. 848.

Texas.— Gulf, etc., R. Co. r. McLean, 74
Tex. 646, 12 S. W. 843; St. Louis South-
western R. Co. V. Crabb, (Civ. App. 1904)
80 S. W. 408.

Virginia.— Southern R. Co. r. Patterson,
105 Va. 6, 52 S. E. 694; Kimball v. Borden,
97 Va. 477, 34 S. E. 45.

MHsconsin.— Mills f. Chicago, etc., R. Co.,

76 Wis. 422, 45 N. W. 225; Gibbons v. Wis-
consin Valley R. Co., 66 Wis. 161, 28 N. W.
170; Murphy v. Chicago, etc., R. Co., 45
Wis. 222, 30 Am. Rep. 721.

United States.— Clark v. Kansas City, etc.,

R. Co., 129 Fed. 341, 64 G. C. A. 19.

See 41 Cent. Dig. tit. " Railroads," § 1745.

Whether a failure to plow around stacks

so as to prevent fire from reaching them is

contributory negligence is a question for the

jury. Slossen v. Burlington, etc., R. Co., 60
Iowa 214, 14 N. W. 244, (1881) 10 N. W.
860; Hoffman v. Chicago, etc., E. Co., 40
Minn. 60, 41 N. W. 301; Karsen v. Milwau-
kee, etc., R. Co., 29 Minn. 12, 11 N. W.
122.

53. California.— Perry v. Southern Pac. R.

[X, I, 6, f, (VI)]

Co., 50 Cal. 578; Henry v. Southern Pac. R.
Co., 50 Cal. 176.

Illinois.— Fent v. Toledo, etc., R. Co., 59
111. 349, 14 Am. Rep. 13.

Kansas.—^Atchison, etc., R. Co. v. Bales, IS
Kan. 252.

Maryland.— Green Ridge R. Co. v. Brink-
man, 64 Md. 52, 20 Atl. 1024, 54 Am. Rep.
755.

New Jersey.— Delaware, etc., R. Co. v. Sal-

mon, 39 N. J. L. 299, 23 Am. Rep. 214, hold-

ing that it is a question for the jury whether
the damage was a result which might reason-

ably have been expected, although not in fact

anticipated, from defendant's negligence.

New York.— Frace v. New York, etc., R.
Co., 143 N. Y. 182, 38 N. E. 102 [affirming

88 Hun 325, 22 N. Y. Suppl. 958]; Webb
V. Rome, etc., R. Co., 49 N. Y. 420, 10 Am.
Rep. 389.

North Carolina.— Phillips v. Durham, etc.,

R. Co., 138 N. C. 12, 50 S. E. 462.

North Dakota.— Gram v. Northern Pac. R.
Co., 1 N. D. 252, 46 N. W. 972.

Pennsylvania.— Haverly v. State Line, etc.,

R. Co., 135 Pa. St. 50, 19 Atl. 1013, 20 Am.
St. Rep. 848; Lehigh Valley R. Co. v. Mc-
Keen, 90 Pa. St. 122, 35 Am. Rep. 644 ; Penn-
sylvania, etc.. Canal, etc., Co. v. Lacey, 89
Pa. St. 458; Pennsvlvania R. Co. v. Hope,
80 Pa. St. 373, 21 Am. Rep. 100; Stephenson
V. Pennsylvania R. Co., 20 Pa. Super. Ct. 157.

Wisconsin.— Gibbons v. Wisconsin Valley
R. Co., 66 Wis. 161, 28 N. W. 170.

See 41 Cent. Dig. tit. " Railroads," § 1746.

54. See, generally, Teiai,.

55. Alaiama.—Alabama Great Southern R.
Co. V. Clarke, 145 Ala. 459, 39 So. 816.

Iowa.— German Ins. Co. v. Chicago, etc., R.
Co., 128 Iowa 386, 104 N. W. 361, holding
that an instruction that if the fire was
started by sparks emitted from one of de-

fendant's engines, defendant is liable unless

at the time it used on such engine the

best appliances for preventing the setting

out of fire, and such engine was properly
handled, is not objectionable as eliminating
defendant's duty to keep the engine in repair.

Kansas.— Central Branch Union Pac. R.
Co. V. Hotham, 22 Kan. 41; Atchison, etc.,

R. Co. V. Huitt, 1 Kan. App. 781, 41 Pac.
1049 ; Missouri Pac. R. Co. v. Haynes, 1 Kan.
App. 586, 42 Pac. 259.

Missouri.— McFarland v. Mississippi River,
etc., R. Co., 175 Mo. 422, 75 S. W. 152,

Montana.— Spencer r. Montana Cent. R.
Co., 11 Mont. 164, 27 Pac. 681.
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actions conform to the pleadings and issues,'^* and to the evidence,^^ and the

different instructions must be consistent ;
^^ and they must not be misleading/*

Texas.— Jackson v. Missouri, etc., E. Co.,

(Civ. App. 1904) 78 S. W. 724; Paris, etc.,

R. Co. V. Nesbitt, (Civ. App. 1896) 38 S. W.
243.

See 41 Cent. Dig. tit. " Railroads," § 1747.
Contributory negligence.— A charge to find

for defendant if plaintiff was guilty of negli-

gence in leaving tbe windows of his barn fifled

with combustible material open, and such
negligence was the proximate cause of said
fire " or contributed thereto," is erroneous
in failing to contain the word " proximately "

in connection with the word contributed."
St. Louis Southwestern R. Co. v. Crabb, (Tex.
Civ. App. 1904) 80 S. W. 408. And an in-

struction which ignores the doctrine of con-
tributory negligence is erroneous. Chicago,
etc., R. Co. V. Simonson, 54 111. 504, 5 Am.
Rep. 155.

Instructions held erroneous, as being too
general and indefinite, see Baltimore Belt E.
Co. V. Sattler, 102 Md. 595, 62 Atl. 1125, 64
Atl. 507.

56. See infra, X, I, 6, g, (m).
57. Alabama.— Louisville, etc., R. Co. v.

Malone, 109 Ala. 509, 20 So. 33.

Illinois.— Lake Erie, etc., R. Co. v. Hel-
merick, 29 111. App. 270.

Iowa.— West v. Chicago, etc., R. Co., 77
Iowa 654, 35 N. W. 479, 42 N. W. 512, hold-
ing that where the evidence tends to show
that the fire started on the right of way as
alleged, an instruction submitting the ques-
tion as to where it started and whether the
company negligently allowed combustible mat-
ter to accumulate on its right of way is

warranted.
Oregon.—- Anderson v. Oregon E. Co., 45

Oreg. 211, 77 Pac. 119.
Texas.— Missouri Pac. R. Co. v. Donaldson,

73 Tex. 124, 11 S. W. 163; Ft. Worth, etc., R.
Co. V. Wooldridge, (Civ. App. 1907) 105
S. W. 845 [.affirmed in (1908) 108 S. W.
1159] (holding that an instruction imposing
upon defendant the duty of using ordinary
care to equip its engines " with the best ap-

paratus for the arrest of sparks," instead of
" with the most approved apparatus in use,"

is not erroneous, wliere it submits the issue

in strict accordance with defendant's testi-

mony, which is to the effect that the best

apparatus was used) ; St. Louis Southwest-
ern R. Co. V. Kemper, (Civ. App. 1907) 101

S. W. 813.

Utah.— Smith v. Ogden, etc., E. Co., 33
Utah 129, 93 Pac. 185.

United States.— Great Northern E. Co. v.

Coats, 115 Fed. 452, 53 C. C. A. 382.

See 41 Cent. Dig. tit. " Eailroads," § 1747.

Where the evidence shows that plaintiff's

real estate had no market value a charge that

the measure of damages for the destruction

of his barn by fire is the difference between

the market value of the real estate immedi-
atelv before the fire and its value immedi-
atelv after the flre is erronous. Highland
V. Houston, etc., E. Co., (Tex. Civ. App.
1901) 65 S. W. 649.

An instruction upon a theory as to which
there is no evidence is properly refused or if

given is erroneous. Louisville, etc., E. Co. v.

Sullivan Timber Co., 138 Ala. 379, 35 So.

327; Leland v. Chicago, etc., R. Co., (Iowa
1885) 23 N. W. 390; St. Louis, etc., R. Co.

V. Hoover, 3 Kan. App. 577, 43 Pac. 854;
Miller v. New York Cent., etc., E. Co., 92
Hun (N. y.) 282, 36 N. Y. Suppl. 719; John-
son V. Northern Pac. E. Co., 1 N. D. 354, 48
N. W. 227: Gulf, etc., E. Co. v. Courtney,
(Tex. Civ. App. 1893) 23 S. W. 226; Snyder
V. Pittsburgh, etc., R. Co., 11 W. Va. 14.

An instruction which ignores phases of the
evidence bearing on material matters is erro-

neous and pronerly refused. Alabama Great
Southern E. Co. v. Clarke, 145 Ala. 459, 39
So. 816; Louisville, etc., E. Co. v. Sullivan

Timber Co., 138 Ala. 379, 35 So. 327; Georgia,

etc., E. Co. V. Eawson, 112 Ga. 471, 37 S. E,
712; Brister v. Illinois Cent. E. Co., 84 Miss.

33, 36 So. 142; Eddy v. Lafayette, 49 Fed.

807, 1 C. C. A. 441. Where there is evidenca

that the fire was set by sparks from defend-

ant's engine an instruction that it must be
found that the escape of sparks was "the
result of negligence on the part of defendant
in respect to the appliances used to prevent
the escape of sparks," is erroneous as exclud-

ing the right to recover because of negligence

of defendant's servants in handling the en-

gine. Scott V. Texas, etc., E. Co., 93 Tex. 625,

67 S. W. 801 [reversing (Civ. App. 1900) 5S
S. W. 97].

58. Western, etc., E. Co. v. Tate, 129 Ga.
526, 59 S. E. 266 (instructions held not con-

tradictory on the question of measure of dam-
ages) ; Texas Midland E. Co. v. Hooten, 21
Tex. Civ. App. 139, 50 S. W. 499.

59. Alabama.— Louisville, etc., E. Co. t".

Sullivan Timber Co., 138 Ala. 369, 35 So.

327.
Dakota.— Pielke v. Chicago, etc., E. Co., 5

Dak. 444, 41 N. W. 669.

Georgia.— Western, etc., E. Co. v. Tate, 129
Ga. 526, 59 S. E. 266, instruction held not
misleading, as to the care required of defend-

ant to keep its right of way clear of com-
bustible matter.

Illinois.— American Strawboard Co. v. Chi-

cago, etc., E. Co., 177 111. 513, 53 N. E. 97
[reversing 75 111. App. 420].
Indiana.— Lake Erie, etc., R. Co. v. Ford,

167 Ind. 205, 78 N. E. 969; Indiana Clay

Co. V. Baltimore, etc., R. Co., 31 Ind. App.
258, 67 N. B. 704.

Iowa.— Fish v. Chicago, etc., E. Co., 81

Iowa 280, 46 N. W. 998.

Michigan.— Cole v. Lake Shore, etc., E. Co.,

105 Mich. 549, 63 N. W. 647 ; Michigan Cent.

E. Co. V. Anderson, 20 Mich. 244_.

Minnesota.— Flanaghan v. Chicago, etc., E.

Co., 65 Minn. 112, 67 N. W. 794, as to origin

of fire.

Texas.— Biering v. Gulf, etc., R. Co., 79

Tex. 584, 15 S. W. 576; St. Louis Southwest-

ern R. Co. V. Miller, 27 Tex. Civ. App. 344, 6S
S. W. 139, as to burden of proof.

[X,I, 6, g.(l)]
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argumentative/" or abstract/^ or invade the province of the jury in commenting
upon the evidence/^ or authorize a determination of questions from a mere conjec-

ture or surmise on the part of the jury.°^ An instruction that covers the case
generally and fairly submits the question in issue, is ordinarily sufficient in the
absence of a request for further instructions in deta;il.°* It is proper to refuse

a requested instruction on matters fully covered by instructions already given,^

or on immaterial matters ;.
*° but it is error to refuse a requested instruction on a

material issue not covered by other instructions given. °^

(ii) Construction. The instructions. are to be construed as a whole and
the fact that one portion considered separately might be open to objection does
not constitute error if the charge is correct in its entirety. °'

Washington.-'—Cohimhik, etc., R. Co. v. Far-
Tington, 1 Wash.' 202, 23 Pac. 413.

See 41 Cent. Dig., tit. "Eailroads," § 1747
et seq.

Illustrations of instructions held mislead-
ing: That the fact that the fire was discov-
ered soon after the passage of defendant's en-

gine raises no presumption that it was be-

cause of sparks from said engine ; where the
evidence tended to- show that sparlcs were
escaping from defendant's engine in unusual
and dangerous quantities near plaintifi^'s

dwelling. Louisville, etc., E. Co. v. Malone,
109 Ala. 509, 20 So. 33. That the mere fact
of the fire originating from sparlis from an
engine does not show negligence; where the
evidence showed that tlie fire originated
sixty-three feet from defendant's engine, that
sparks were emitted therefrom in unusual
and dangerous quantities, and that an engine
with suitable appliances and properly man-
aged could not possibly have caused the
fire. Louisville, etc., E. Co. v. Malone, supra.
That it was the jury's duty not to consider
any fact which they . might have observed
while examining a screen as evidence; since

thfey might properly , have considered the
facts so disclosed in considering other tes-

timony. Cleveland, etc., E. Co. v. Scant-
land, 151 Ind. 488, 51 N. E. 1068. That
it was the duty of defendant to provide its

locomotive with a spark arrester "most ap-

proved by those who, from experience and
business are most competent to judge and
determine;" as the law only requires the best

and most efi'ectual appliance in general use.

Louisville, etc., E. Co. v. Samuels, 57 S. W.
235, 22 Ky. L. Eep. 303. It is misleading to

charge unqualifiedly that it is the duty of

the company in the operation of its road to

so construct its machinery and so conduct
its road and care for its right of way as not
to damage the property of people living along
the right of way. St. Louis, etc., E. Co. v.

Hoover, 3 Kan. App. 577, 43 Pac. 854.

Instructions held not misleading see Port
Eoyal, etc., R. Co. v. Grifiin, 86 Ga. 172, 12

S. E. 303 ; Hart v. Atlantic Coast Line E. Co.,

144 N. C. 91, 56 S. E. 559; Anderson v. Ore-

gon E. Co., 45 Oreg. 211, 77 Pac. 119 (as to

defect in engine ) ; Abbot V. Gore, 74 Wis. -509,

43 N. W. 365.

60. Alabama Great Southern R. Co. v.

Sanders, 145 Ala. 449, 40 So. 402; Louis-

ville, etc., R. Co. V. Sullivan Timber Co., 138

Ala. 379, 35 So. 327; Louisville, etc., E. Co.

[X, I, 6, g, (I)]

V. Malone, 109 Ala. 509, 20 So. 33; Missouri,
etc., E. Co. V. Carter, 95 Tex. 461, 68 S. W.
159.

61. Louisville, etc., R. Co. v. Sullivan Tim-
ber Co., 138 Ala. 379, 35 So. 327; Louisville,

etc., R.' Co. V. Malone, 109 Ala. 509, 20 So.

33 ; JMonte Ne R. Co. v. Phillips, 80 Ark. 292,

92 S. W. 1060.
62. Hutchins v. Missouri Pac. R. Co., 97

^lo. App. 548, 71 S. W. 473. And see infra,

X, I, 6, g, (IV).

63. Liverpool, etc., Ins. Co. v. Southern
Pac. Co., 125 Cal. 434, 58 Pac. 55, holding,

however, that a charge that if the jury be-

lieve it. more probable that the fire was
caused by the engine than by any other cause

they should find accordingly upon this point

is not erroneous as submitting the question

to a mere conjecture or surmise of the

j"i"y-

64. Louisville, etc., R. Co. v. Shuck, 62

S. W. 259, 23 Ky. L. Rep. 25 ; Great Northern
R. Co. V. Coats, 115 Fed. 452, 53 C. C. A.
382; Texas, etc., E. Co. v. Watson, 112 Fed.

402, 50 C. C. A. 230 [affirmed in 190 U. S.

287, 23- S. Ct. 681, 47 L. ed. 1057].

65. M<:::ichusetts.— Ross v. Boston, etc.,

R. Co., 6 Allen 87.

'North Carolina.— Firemen's Ins. Co. v. Sea-

board Air Line R. Co., 138 N. C. 42, 50 S. E.

452, 107 Am. St. Rep. 517.

's'ennessee.— Nashville, etc., R. Co. v. Heik-
ens, 112 Tenn. 378, 79 N. W. 1038, 65 L. R. A.
298.

Texas.— Texas, etc., R. Co. v. Scottish

Union Nat. Ins. Co., 32 Tex. Civ. App. 82, 73
S. W. 1088; Tyler Southeastern R. Co. v.

Hitchens, 26 Tex. Civ. App. 400, 63 S. W.
1069.

Wisconsin.— Clifi'ord t'. Minneapolis, etc.,

R. Co., 105 Wis. 618, 81 N. W. 143.

See 41 Cent. Dig. tit. " Railroads," § 1747
et seq.

66. Georgia Cent. R. Co. v. Trammell, 114
Ga. 312, 40 S. E. 259; American Strawboard
Co. V. Chicago, etc., R. Co., 177 111. 513, 53
N. E. 97 [reversing IS 111. App. 420].

67. St. Louis Southwestern R. Co. v. Con-
nally, (Tex. Civ. App. 1906) 93 S. W. 206;
St. Louis Southwestern R. Co. v. Knight, 20

, Tex. Civ. App. 477, 49 S. W. 250; East Line,
etc., R. Co. V. Hart, 2 Tex. App. Civ. Cas.
§ 419.

68. Illinois.— Cleveland, etc., R. Co. v.

Hornsby, 202 111. 138, 66 N. E. 1052 [affirm-
ing 105 111. App. 67].
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(ill) Conformity to Pleadings and Issues. The instructions should

conform to the pleadings and issues in the case."" Thus an instruction is erroneous

if given, or properly refused if asked, where it charges on matters of negligence

which are not pleaded or in issue.'" So also it is equally erroneous if the court

Indiana.— Lake Erie, etc., R. Co. v. . Mc-
Pall, (1904) 72 N. E. 552.

loaa.— German Ins. Co. o. Chicago; etc.,

R. Co., 128 Iowa 386, 104 N. W. 361; Ham-
ilton V. Des Moines, etc., R. Co., 84 Iowa
131, 50 N. W. 567; Fish r. Chicago, etc., R.
Co., 81 Iowa 280, 46 N. W. 998; Engle v.

Chicago, etc., R. Co., 77 Iowa 661, 37 N. W.
6, 42 N. W. 512.

Texas.— Womaclj r. International, etc., R.
Co., (Civ. App. 1907) 102 S. W. 936; Mis-
souri, etc., R. Co. V. Florence, (Civ. App.
1903) 74 S. W. 802.

Washington.— Fireman's Fund Ins. Co. v.

Northern Pac. R. Co., 46 Wash. 035, 91 Pao.
13; Wick r. Tacoma Eastern R. Co., 40
Wash. 408, 82 Pac. 711.

United States.— Chicago, etc., R. Co. v.

Gilbert, 52 Fed. 711, 3 C. C. A. 264.

A correct instruction does not cure an error

in anotlier unless as a series the instructions

state tlie law correctly. American Straw-
hoard Co. V. Chicago, etc., R. Co., 177 111.

513, 53 X. E. 97 ^reversing 7o 111. App.
420].

69. California.— Steele v. Pacific Coast R.
Co., 74 Cal. 323, 15 Pac. 851.

Florida.— Jacksonville, etc., R. Co, v. Xeff,

28 Fla. 373, 9 So. 653.

Georgia.— Southern R. Co. u. Thompson,
129 Ga. 307, 58 S. E. 1044.

Missouri.—Big River Lead Co. v. St. Louis,

etc., R. Co., 123 Mo. App. 394, 101 S. W.
636.

South Carolina.— Wilson r. Southern R.

Co., 65 S. C. 421, 43 S. E. 964.

Texas.— ilissouri Pac. R. Co. v. Bartlett,

69 Tex. 79, 6 S. W. 549; Houston, etc., R.

Co. V. Smith, (Civ. App. 1898) 46 S. W.
1046.
Washington.— Abrams v. Seattle, etc., R.

Co., 27 Wash. 507, 68 Pac. 78.

United States.— Texas, etc., R. Co. v. Wat-
son, 190 U. S. 287, 23 S. Ct. 681, 47 L. ed.

1057 [affirming 112 Fed. 402, 50 C. C. A.

230].
See 41 Cent. Dig. tit. "Railroads," § 1749.

Where negligence is alleged generally, an
instruction tliat the jury, in order to find

for defendant, must find that the engine was
properly equipped, that defendants' servants

in charge were competent and skilful, and
that the engine was properly operated is

proper. Bulless v. Chicago, etc., R. Co., 76

Iowa 680, 39 N. W. 245.

70. Arlansas.— llonte Xe R. Co. v. Phil-

lips, 80 Ark. 292, 92 S. W. 1060.

California.'— Jacksonville, etc., R. Co. v.

Neff, 28 Fla. 373, 9 So. 053.

Indiana.— Pittsburgli, etc., R. Co. i;. Wise,

36 Ind. App. 59, 74 N. E. 1107.

/otca.-T Borland v. Chicago, etc., R, Co., 78

Iowa ,94, 42 N. W. .590.

Kansas.— Atchison, etc., R. Co. v. Sprague,

74 Kan. 574, 87 Pac. 733.

Kentucky.— Mobile, etc., R. Co. i\ Cald-
well, 106 S. W. 236, 32 Ky. L. Rep. 447.

Texas.— St. Louis, etc., R. Co. v. iloss, 37
Tex. Civ. App. 461, 84 S. W. 281 (holding
that where the negligence of defendant ia
failing to provide and keep spark arresters
on its engine is the question in issue; it is

error to submit the question of defendant'*
negligence in overloading and handling the
engine alleged to have caused the fire) ;

Ducl-cworth c. Fort Worth, etc., R. Co., 33
Tex. Civ. App. 66, 75 S. W. 913; Texas, etc.,

R. Co. V. Scottish Union Nat. Ins. Co., 32'

Tex. Civ. App. 82, 73 S. W. 1088; Gulf,
etc., R. Co. V. Pool, 10 Tex. Civ. App. 682,
31 S. W. 688.

Washington.— Noland v. Great Northern
R. Co., 31 Wash. 430, 71 Pao. 1098.

See 41 Cent. Dig. tit. " Railroads," § 1749.
Illustrations of instructions erroneous or

properly refused.— An instruction not to find

for defendant under certain circumstances
unless it is also found that the persons in

charge of the locomotive were competent is

erroneous where the incompetency of such
persons is, not alleged as negligence. Gulf,
etc., R. Co. V. Johnson, 28 Tex, Civ. App. 395,
67 S. W. 182. Where the declaration alleges

that the fire was caused by a sparlc from de-
fendants' engine, an instruction to find for
plaintifi* if the fire was caused by defendants'
negligence in leaving near plaintiff's property
a box car filled with hay which was set on
fire is erroneous. Jacksonville, etc., R. Co. v.

Neff, 28 Fla. 373, 9 So. 653. Where the com-
plaint alleges that defendant permitted the
engine to be out of repair and carelessly and
negligently used, an instruction tliat if de-

fendant employed an unskilful or careless
engineer or fireman it is liable is erroneous.
Babcock v. Chicago, etc., R. Co., 72 Iowa 197,
28 N. W. 644, 33 N. W. 628. An instruction
that if the jury find that " the fire was caused
through. the negligence of the defendant in the
construction or management of the engine con-
cerning the prevention of escaping coals and.

sparks . . . they should allow plaintiff " dam-
ages is erroneous where the, petition does not;

allege that defendant was negligent as to the
construction of the engine, or that the en-

gine- was negligently or improperly con-

structed. Miller v. Chicago, etc., R. Co., 76
Iowa 318, 41 N. W. 28. Where no charge
of negligence in permitting dry grass to ac-

cumulate on the right of way is made by the
])leading, it is error to submit the ease to

the jury upon that issue. Louisville, etc., R.
Co. V. Sullivan Timber Co., 138 Ala. 379, 35
So. 327; Melvin v. St. Louis, etc., R. Co., 89
JIo. 106, 1 S. W. 286; Comes v. Chicago, etc.,

R. Co., 78 Iowa 391, 43 N. W. 235. An in-

struction that plaintiff' cannot recover unless
the injury was permanent in its nature, is

properly refused, where the complaint does
not allege that the land was permanently

[X, I, 6, g, (ill)]



1402 [33 Cye.] RAILROADS

ia its instructions ignores material matters affecting the cause of action or dsfense

which are in issue. '^

(iv) Invading Province of Jury. Since the question of negligence,

where the evidence is conflicting, is generally one of fact for the jury," it is gen-

erally erroneous for the court to invade the province of the jury by assuming that

a certain specified state of facts exists, and instructing that they do or do not

constitute negUgence on the part of defendant, '^ or contributory negligence on
the part of plaintiff.'^ But where the facts are shown by the evidence and are

so unequivocal as to allow no conclusion but that they do or do not constitute

negligence, the court may so instruct.** So where the evidence is insufficient

to estabhsh a certain fact, proof of which is necessary to support a verdict, the

court should take the case from the jury by peremptory instruction, ^° although
it is not required to give such instruction where the insufficiency of evidence is

on an immaterial matter. '* Nor is it erroneous for the court to refer to the exist-

ence of certain facts if it leaves the question of their sufficiency to the jury.^*

damaged. Ft. Scott, etc., R. Co. r. Tubbs, 47

Kan. 630, 28 Pac. 612. An omission to charge
as to the negligence of employees in not using
proper efl'orts to put out the fire, although
seeing it soon after the train passed, is not
error where no such charge is requested, and
the only negligence charged in the petition is

a failure to provide proper appliances, per-

mitting an acciunulation of dry material, and
inefficiency of the servants operating the en-

gine. Rost V. Missouri Pac. R. Co., 76 Tex.

168, 12 S. W. 1131. The question of the

"negligent construction or defective condition

of a locomotive cannot be submitted where
the only ground of negligence charged in

the complaint is in its management and
operation. Bell v. Alabama Midland R.

Co., 108 Ala. 286, 19 So. 316. An in-

struction that the measure of damages is

the diflerence between the market value of

the land immediately before and immediately

after the fire, making no mention of possi-

ble depreciation from any other cause, is not

erroneous where there is no contention that

any other factor had intervened to affect the

value. Chicago, etc., R. Co. 17. Brown, 157

Ind. 544, 60 N. K 346.

71. Steele v. Pacific Coast R. Co., 74 Cal.

323, 15 Pac. 851; Cleveland, etc., R. Co. v.

Hayes, 167 Ind. 454, 79 N. B. 448; Missouri,

«tc., R. Co. V. Carter, 95 Tex. 461, 68 S. W.
159.

72. See supra, X, I, 6, f,(i).

73. Alabama.— Louisville, etc., R. Co. v.

Sullivan Timber Co., 138 Ala. 379, 35 So.

327.
Illinois.— Chicago, etc., R. Co. v. Pennell,

94 111. 448.

Indian Territory.— St. Louis, etc., R. Co. v.

Lawrence, 4 Indian Terr. 611, 76 S. W. 254.

Pennsylvania.— Lackawanna, etc., R. Co. v.

Doak, 52 Pa. St. 379, 91 Am. Dec. 166.

Texas.— Missouri, etc., R. Co. v. Florence,

(Civ. App. 1903) 74 S. W. 802; Gulf, etc., R.

Co. V. Jordan, 25 Tex. Civ. App. 82, 60 S. W.
784 ; St. Louis Southwestern R. Co. v. Knight,

(Civ. App. 1897) 41 S. W. 416; Missouri,

etc., R. Co. V. Sparks, (Civ. App. 1896) 35

S W. 745; Paris, etc., R. Co. v. Nesbitt, 11

Tex Civ. App. 608, 33 S. W. 280; Galveston,

«tc., R. Co. i: Knippa. (Civ. App. 1894) 27
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S. W. 730; Campbell v. Goodwin, (Civ. App.
1894) 26 S. W. 864 [distinguishing Ft. Worth,
etc., R. Co. V. Wallace, 74 Tex. 581, 12 S. W.
227]; Ft. Worth, etc., R. Co. v. Tomlinson,

(Civ. App. 1890) 16 S. W. 866.

Wisconsin.— Clifford v. Minneapolis, etc.,

R. Co., 105 Wis. 618, 81 N. W. 143; Stacy v.

Milwaukee, etc., R. Co., 85 Wis. 225, 54 N. W.
779; Moore v. Chicago, etc., R. Co., 78 Wis.

120, 47 N. W. 273.

See 41 Cent. Dig. tit. " Railroads," § 1748.

Where it does not appear from the plead-

ings or evidence that the property destroyed

was real property, it is not error for the

court in an instruction as to the measure of

damages to assume that such property was
personalty. Walker v. Monohan, (Kan. App.
1899) 58 Pac. 567.

74. Bevier v. Delaware, etc.. Canal Co., 13

Hun (N. Y.) 254; Texas, etc., R. Co. v. Levi,

59 Tex. 674.

75. Chicago, etc., R. Co. v. Glenny, 175 111.

238, 51 K. E. 896 [affirming 70 111. App.

510] ; Ross V. Boston, etc., R. Co., 6 Allen

(Mass.) 87; Campbell v. Goodwin, 87 Tex.

273, 28 S. W. 273; Gulf, etc., R. Co. v. Row-
land, (Tex. Civ. App. 1893) 23 S. W. 421

(holding that a railroad company which per-

mits combustible material to grow and re-

main on its right of way, where it is liable

to be ignited by sparks from passing engines,

is guilty of negligence as matter of law, and
an instruction to this effect is not objection-

able as being on the evidence) ; Woodward v.

Chicago, etc., R. Co., 145 Fed. 577, 75 C. C. A.

591. See also Ft. Worth, etc., R. Co. v. Wal-
lace, 74 Tex. 581, 12 S. W. 227.

76. St. Louis, etc., R. Co. i;. Lawrence, 4

Indian Terr. 611, 76 S. W. 254.

77. St. Louis, etc., R. Co. v. Lawrence, 4

Indian Terr. 611, 76 S. W. 254.

78. Liverpool, etc., Ins. Co. v. Southern
Pac. R. Co., 125 Cal. 434, 58 Pac. 55 ; Brush
V. Long Island R. Co., 10 N. Y. App. Div.

535, 42 N. Y. Suppl. 103 [affirmed in 158
N. Y. 742, 53 N. E. 1123] ; St. Louis South-
western R. Co. V. Connally, (Tex. Civ. App.
1906) 93 S. W. 206; Texas, etc., R. Co. r.

Wooldridge, (Tex. Civ. App. 1901) 63 S. W.
905 ; Gulf, etc., R. Co. v. Jordan, 25 Tex. Civ.

App. 82, 60 S. W. 784.
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h. Verdict and Findings. The rules applicable to verdicts in civil actions

generally " govern general/'' and special," verdicts and findings in actions against

railroad companies for damages by fire. Thus a special finding must be sup-

ported by the evidence,'^ and should find and state all facts ^ essential to a recovery

under the issues.** Such findings, however, must be considered together, and

if correct as a whole are sufficient, although some particular finding taken sepa-

rately might be objectionable.*^ A special finding should be consistent with

the general verdict; '" but unless the conffict between them is irreconcilable it

will not be sufficient to override the general verdict, and entitle defendant to a

judgment on the special finding notwithstanding the verdict.*'

i. Judgment. The general rules governing judgments in civil actions ** apply

in actions against railroad companies for damages by fire.*'

j. Appeal and Error— (i) In General. Questions of appeal and error in

actions against a railroad company for damages caused by fire '" are generally

79. See, generally, Tbial.
80. See Denver, etc., E. Co. v. Morton, 3

Colo. App. 155, 32 Pac. 345.

General verdict must be consistent with
special findings.— Denver, etc., R. Co. v. Mor-
ton, 3 Colo. App. 155, 32 Pac. 345, holding
that where the jury determine by a special

finding that plaintin was guilty of negligence

in leaving a wagon near'the fire so that it

was consumed, it is error for them to appor-
tion the loss and make defendant liable for

two thirds of the value of the wagon.
81. See Tien v. Louisville, etc., R. Co., 15

Ind. App. 304, 44 N. E. 45.

Attorney's fees allowed by statute .in an
action to recover damages caused by fire are

a part of the judgment in favor of plaintiff

and need not be found separately by the jury
except in answering a special interrogatory.
Missouri Pac. R. Co. ;;. Henning, 48 Kan. 465,

29 Pac. 597.

82. Cronk v. Chicago, etc., R. Co., 3 S. D.
93, 52 N. W. 420 ; Jackson v. Grand Trunk R.
Co., 32 Can. Sup. Ct. 245, 1 Can. R. Cas. 156
[affirming 1 Can. R. Cas. 141, 2 Ont. L. Rep.
689].

83. A special verdict should find only facts

and not conclusions of law. Baltimore, etc.,

R. Co. V. Does, 20 Ind. App. 680, 51 N. E.

568; Wabash, etc., R. Co. v. Miller, 18 Ind.

App. 549, 48 N. E. 663; Tien v. Louisville

R. Co., 15 Ind. App. 304, 44 N. E. 45.

84. Pennsylvania Co. v. Mandeville, 22 Ind.

App. 679, 53 N. E. 489; Ft. Scott, etc., R. Co.

V. Tubbs, 47 Kan. 630, 28 Pac. 612 [distin-

guishing St. Louis, etc., R. Co. v. Fudge, 39
Kan. 543, 18 Pac. 720].
A special finding in respect to negligence

is sufSciently specific if it states generally of

what the negligence consisted without point-

ing out in detail the precise act or thing

which constituted the negligence. Lake Erie,

etc., R. Co. V. McFall, (Ind. 1904) 72 N. E.

552 ; Pittsburgh, etc., R. Co. v. Indiana Horse-

shoe Co., 154 Ind. 322, 56 N. B. 766; Caswell

V. Chicago, etc., R. Co., 42 Wis. 193.

A special verdict stating that plaintiff was
free from contributory negligence without
finding any facts supporting such a conclu-

sion will not support a verdict thereon. Bal-

timore, etc., R. Co. V. Does, 20 Ind. App. 680,

51 N. E. 368; Louisville, etc., R. Co. v. Car-

mon, (Ind. App. 1898) 48 N. B. 1047; Chi-

cago, etc., R. Co. V. Bailey, 19 Ind. App. 163,

46 N. E. 688 ; Louisville, etc., R. Co. v. Porter,

16 Ind. App. 266, 44 N. E. 1112. But a find-

ing that plaintifl: expended labor in suppress-
ing the fire shows sufficient effort to save his

property. New York, etc., R. Co. v. Gross-
man, 17 Ind. App. 652, 46 N. E. 546. Like-
wise a finding that plaintiff, who was a resi-

dent of another state, was not present at the
time of the fire, shows freedom from con-
tributory negligence. Tien v. Louisville, etc.,

R. Co., 15 Ind. App. 340, 44 N. B. 45.

A special verdict which shows that the land
burned was plaintiff's, and describes the land
as described in the complaint, sufficiently

shows that the land burned was the land de-

scribed in the complaint. Tien v. Louisville,

etc., R. Co., 15 Ind. App. 304, 44 N. B. 45.

85. Kansas City, etc., R. Co. v. Chamber-
lin, (Kan. 1900) 60 Pac. 15; Missouri, etc.,

R. Co. V. Lycan, 57 Kan. 635, 47 Pac. 526;
Abbot V. Core, 74 Wis. 509, 43 N. W. 365.

86. Pittsburgh, etc., R. Co. v. Wilson, 161
Ind. 701, 66 N. E. 899; Chicago, etc., R. Co.
V. McCoy, 24 Ind. App. 651, 55 N. E. 869;
Chicago, etc., R. Co. v. Gilmore, (Ind. App.
1899) 53 N. E. 1078 (holding that a special

finding that a spark arrester was of the most
approved kind is not inconsistent with a
general verdict for plaintiff, where other
answers show that the verdict was based on
its defectiveness for want of repair) ; Mc-
Doel V. Gill, 23 Ind. App. 95, 53 N. B.

956.

87. Pittsburgh, etc., R. Co. v. Brough, 168
Ind. 378, 81 N. B. 57, 12 L. R. A. N. S. 401

;

Cincinnati, etc., R. Co. v. Smock, 133 Ind.

411, 33 N. E. 108; Louisville, etc., R. Co. v.

Richardson, 66 Ind. 43, 32 Am. Rep. 94 ; Chi-
cago, etc., R. Co. V. Zimmerman, 12 Ind. App.
504, 40 N. B. 703; Atchison, etc., R. Co. v.

Bishop, 75 Kan. 401, 89 Pac. 668; St. Louis,

etc., R. Co. V. Richardson, 47 Kan. 517, 28
Pac. 183.

88. See, generally. Judgments, 23 Cyc.
623.

89. See Gulf, etc., R. Co. v. Thompson,
(Tex. Civ. App. 1890) 16 S. W. 174, holding
that a judgment for excessive damages must
be reversed.

90. See Richmond v. Oregon R., etc., Co.,

[X, I, 6, j, (l)]
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governed by the rules applicable to appeal and error in other civil actions. °' A
theory of the. cause not raised in the lower court cannot be reviewed on appeal."^

A mere uncertainty or ambiguity in the pleading cannot be taken advantage of

for the first time on appeal/^ unless it is of such a character as to justify a dis-

carding of the pleading altogether.'* Since it is the province of the jury to pass
upon the evidence where it is conflicting, a verdict or finding by the jury as to the

fact of negligence which has been properly submitted to them and. of which there

is some evidence will not in general be disturbed on appeal; °^ nor will a similar

finding by the court be disturbed. °°

(ii) Harmless Ebrob.^'' A judgment in an action against a railroad com-
pany for damages by fire wUl not be reversed for an error on the trial which resulted

in no prejudice to the party, seeking, to take advantage of it.'*

137 Fed. 848, 70 C. C. A. 378; and cases
cited infra, notes 92-96.

91. See, generally, Appeal and Eeboe, 2
Cyo. 474.

98. Kiefamond v. Oregon, etc., Co., 137 Fed.
848, 70 CO. A. 378, holding, however, that
where plaintiff's counsel, on helng asked
which of the two engines he claimed set the
fire, replied that it was one of two engines
attached to a certain train and defendant
introduced evidence concerning the spark-
arresting aquipment of both of such engines,
it was not antitled to claim on appeal that
the question of negligence with reference to

one of the engines was not in issue.

93. Bpenoer «'. Montana Cent. E. Co., 11

Jlont. 164, 27 Pac. 681.

94. Spencer v. Montana Cent. E. Co., 11
.iMont. 184, 27 Pac. 681.

95. Florida^— Jacksonville, etc., R. Co. v.

Peninsular Land, etc., Co., 27 Fla. 1, 157, 9

So. 681, 17 L. R. A. 33, 65.

Illinoig.— Baltimore, etc., R. Co. ». Tripp,
175 111. 261, 61 N. E. 833; Louisville, etc., E.
Co. V. Spenoar, 149 111. 97, 36 N. E. 91.

Indiana.— Louisville, etc., E. Co. v. Stevens,

87 Ind. 198.

Texat.—Missouri Pac. R. Co. v. Platzer,

(13B1) 16 8. W. 677.

Vtak.— Preeee V. Eio Grande Western E.
Co., 24 Utah 493, 68 Pac. 413.

Oanada.— Grand Trunk R. Co. v. Rain-
ville, 29 Can. Sup. Ct. 201 [affirming 25 Ont.
App. 242 {affirming 28 Ont. 625)]; Senesac
r.. Central Vermont R. Co., 26 Can: Sup. Ct.

641 laffiirming 9 Quebec Super. Ct. 319]

;

Canadlai^ Atlantic R. Co. r. Moxley, 15 Can.

Sup. Ct. 146 [affirming 14 Ont. App. 309];
Flannigan v. Caaadian Pac. R. Co., 17 Ont.

6. Compare Jackson v. Grand Trunk R. Co.,

1 Can. R. Cas. 141, 2 Ont. L. Rep. 689

[affirmed in 32 Can. Sup. Ct. 245, 1 Can. R.

Cas. 156].
See 41 Cent. Dig. tit. "Railroads," §§ 1759,

1780.

96. IfisBouri Pac. R. Co; v. Ayers, (Tex.

1888) 8 S. W. 638.

97. See, generally. Appeal and Eebob, 3

Cyo. 383.
'98. Arkansas.— Martin v. St. Louis,- etc.,

E. Co., 65 Ark. 510, 19 S. W. S14.

Oaorgia.— Taylor v. Central E., etc., Co,,

79 Ga. 330, 68 S. E. 114, refusal to admit
testimony.

Indiana.— Pittsburgh, etc., E. Co. i). In-
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diana Horseshoe Co., 154 Ind. 322, 56 N. E.
766; Chicago, etc., E. Co. v. Kreig, 22 Ind.
App. 393, 53 N. E. 1033; Chicago, etc., E.
Co. i: Long, 16 Ind. App. 401, 45 N. E.
484.

Iowa.— Tyler v. Chicago, etc., R. Co., 102
Iowa 632, 71 N. W. 536 (holding that where
an inspector of engines on defendant's rail-

way testifies positively as to the condition
of an engine on a certain day defendant is

not prejudiced by the exclusion of entries

made by witness of the facts he has already
testified to) ; Engle v. Chicago, etc., R. Co.,

77 Iowa 661, 37 N. W. 6, 42 N. W. 512 (non-
prejudicial instruction as to contributory neg-
ligence under Iowa Code (1873), § 1289).

Kansas.— Chicago, etc., E. Co. v. Spring
Mill Cemetery Assoc, (App. 1899) 57 Pac.
252; Atchison, etc., E. Co. v. Huitt, 1 Kan.
App. 781, 41 Pac. 1049.

Texas.— Ft. Worth, etc., E. Co. v. Wal-
lace, 74 Tex. 581, 12 S. W. 227; Missouri,
etc., R. Co. V. Keahy, 37 Tex. Civ. App. 330,
83 S. W. 1102; Missouri, etc., R. Co. v. Goode,
7 Tex. Civ; App. 245, 26 S. W. 441.

Washington.— Wick r. Tacoma Eastern R.
Co., 40 Wash. 408, 82 Pac. 711.

Wisconsin.— Donovan v. Chicago, etc., R.
Co., 93 Wis. 373, 67 N. W.. 721.

See 41 Cent. Dig. tit. " Railroads," § 1761.
An instruction -which does not materially

affect the substantial lights of defendant is

not a prejudicial error. Krejci v. Chicago,
etc., R. Co., 117 Iowa 344, 90 N. W. 708;
Johnson v. Northern Pac. R. Co., 1 N. D.
354, 48 N. W. 227.

Illustrations of harmless error.— Omission
of the word " dangerous " before the word
" combustible " in an instruction that it was
defendant's duty to keep its right of way
clear of dry weeds and combustible material.
Chicago, etc., R. Co. v. Coyette, 133 111. 21,
24 N. E. 549 [affirming 32 111. App. 574].
Exclusion of the trip report of the engineer
of the locomotive alleged to have started the
fire when such engineer testified orally to all

that it contained bearing upon the case. Chi-
cago, etc., R. Co. t'. Shenk, 131 111. 283, 23
N. E. 438 [reversing- on other grounds 30 111.

App. 586]. Refusal to compel the jury to
answer special questions relating to other
items of negligence, where the jury find that
the railroad company was only negligent in
allowing an accumulation of combustible ma-
terial upon its right of way. Atchison, etc..
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Railroad securities. See Railroads, ante, p. 442.

Railroad shop. A term which has been construed as including not only

the shop buildings but also all the tracks and grounds set apart for shop purposes.'

(See Shop.)

Railroad station. See Railway Station, -post, p. 1408.

RAILROAD SUPERINTENDENT'. See Employee, 15 Cyc. 1033 text and
note 59.

RAILROAD TICKET. A receipt, or voucher, having more the character of

personal property than of a negotiable instrument; ^ nothing more than a mere
voucher that the party to whom it is given and in whose possession it is has paid
his fare and is entitled to be carried a certain distance ;

' merely a voucher that

the person in whose possession it is has. paid his fare; * a convenient symbol to

represent the fact that the bearer has paid. to the company the agreed price for

his conveyance upon the road to the place designated; ^ merely the evidence of

the contract of the carrier to transport the holder between the points, and on
the conditions therein named; ° a mere token or voucher showing that the holder

has paid his fare and is entitled to passage as thereon indicated,' subject to con-

flict whether or not it constitutes a contract.^ (See Carriers, 6 Cyc. 570; Passage,
30 Cyc. 800 note 18; Passenger, 30 Cyc, 801 note 26,)

E. Co. V. Hays, 8 Kan. App. 545, 54 Pac. 322.

Failure to require a more definite statement

by plaintiff in his petition as to the train

from which, and the time when, the fire es-

caped where no prejudice results thereby to

defendant. Missouri Pac. R. Co. v. Merrill,

40 Kan. 404, 19 Pac. 793. Where there is

direct testimony that all the engines on a line

are equipped with spark arresters it is harm-
less error to exclude evidence, the only pur-

pose of which would be to lay a foundation

for the identification of the engine charged

with setting the fire, and in order to prove

that it was so equipped. Gulf, etc., R. Co. v.

Baugh, (Tex. Civ. App. 1897) 43 S. W. 557.

Error in the admission of testimony as to

how the engine from which the fire origi-

nated was operated is not prejudicial to de-

fendant where the jury find that it was
properly operated and managed. Abbott 1).

Gore, 74 Wis. 509, 43 N. W. 365.

Admitting evidence of the direction of the

•wind at a point five miles distant from the

fire does not afford defendant good ground
of exception unless the jury were misled as

to the direction at the time and place of the

fire. Pierce v. Worcester, etc., R. Co., 105

Mass. 199.

In an action for the destruction of plain-

tiff's dwelling by fire, the admission of evi-

dence that he expected to move the house

away from that track soon is harmless error,

since the measure of damages for such de-

struction is the value of the house itself and

not the decrease in value of the land on which
it stood by reason of the destruction of the

house. White v. Chicago, etc., R. Co., 1 S. D.

326, 47 N". W. 146, 9 L. R. A. 824.

Permitting an amendment of the complaint

demanding damages for injuries to a tract

of land not included in plaintiff's notice of

claim of damages, served under the statute

(Laws (1893), c. 202) is cured by setting

aside the verdict on motion for a new trial

80 far as the damages to that particular tract

is concerned. Donovan v. Chicago, etc., R.

Co., 93 Wis. 373, 67 N. W. 721.

In an action against a railroad company
by a subtenant Of its lessee for loss of a
stock of goods by fire, the exclusion of evi-

dence that plaintiff had notice of the stipu-
lations of the lease between defendant ami
the lessee, by which the lessee covenanted to
keep the building and contents insured, is not
ground for reversal. Missouri, etc., R. Co.
V. Keahy, 37 Tex. Civ. App. 330, 83 S. W.
1102.

1. See Chicago, etc., R. Co. v. Denver, etc.,

R. Co., 45 Fed. 304, 314 [affirmed in 143 U. S.

596, 12 S. Ct. 479, 36 L. ed. 277], where the
term is so construed with reference to a con-
tract for joint use by two companies, exclud-
ing from its operation certain " shops " ; and
it is further said: "It is obvious that the
term ' railroad shops ' includes much more
than would be included in the term 'shoe
shop' or 'tailor shop.'"

2. Prank v. Ingalls, 41 Ohio St. 560, 564.
3. Lawson Contr. Carr. § 106, p. 116

[quoted in Frank v. Ingalls, 41 Ohio St. 560,
564].

4. Baltimore, etc., R. Co. v. Campbell, 36
Ohio St. 647, 658, 38 Am. Rep. 617 [quoted
in Frank v. Ingalls, 41 Ohio St. 560, 563],
holding that such a ticket Is not a contract,
and that mere words thereon intended to ac-

knowledge the carrier's liability for loss of
baggage are unavailing, unless Imowledge and
consent of the passenger to such limitation
be proved.

5. Cleveland, etc., R. Co. v. Bartram, 11

Ohio St. 457, 462 [quoted in Frank v. Ingalls,

41 Ohio St. 560, 563].
6. State V. Corbett, 57 Minn. 345, 350, 59

N. W. 317, 24 L. R. A. 498, holding also that
"while a 'railroad ticket' is, in one sense,
' property,' yet it is not merchandise or a
chattel."

7. Elmore v. Sands, 54 N. Y. 512, B15, 13

Am. Rep. 617.

8. See Carbibks, 6 Cyc, 570.
" Ordinary local tickets do not generally

contain any terms of contract, and are not
intended to do so. They are mere tokens to
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Railroad or railway track. In the ordinary sense, two continuous
lines of rails on which railway cars run," forming, together with the ties, ballast,

switches, etc., the permanent way,'" merely that part of the right of way on which
the rails and ties are laid." As generally understood, only a track on which
steam is used as the motive power.'^ Under the Illinois Revenue Law," for

the purposes of taxation, the right of way, including the superstructures of

main, side, or second track and turn-outs, and the station and improvement of

the railroad company on such right of way." Under the Indiana Revenue

the passenger and vouchers for the. conductor,
adopted for convenience to show that the pas-
senger has paid his fare from one place to

another, very much in the nature of baggage
checks." Louisville, etc., E. Co. v. Turner,
100 Tenn. 213, 224, 47 S. W. 223, 43 L. R. A.
140 {.cited in Louisville, etc., E. Co. v. Tur-
ner, 100 Tenn. 213, 47 S. W. 223, 43 L. E. A.
140; Watson v. Louisville, etc., E. Co., 104
Tenn. 194, 195, 52 S. W. 1024, 49 L. R. A.
454].

9. Century Diet, [quoted, in Eeid v. Klein,
138 Ind. 484, 494, 37 N. E. 967; Atchison,
etc., R. Co. V. Kansas City, etc., R. Co., 67
Kan. 569, 574, 70 Pac. 939, 73 Pac. 899].

10. Century Diet, [quoted in Reid v. Klein,
138 Ind. 484, 494, 37 N. E. 967].

" Not merely the rails and ties upon v?hich

cars are run, but it is the ' road, course, way

'

(Webster), and includes all that enters into

and composes the road, the course and way."
Gates v. Chicago, etc., E. Co., 82 Iowa 518,

527, 48 N. W. 1040.
Embankment included.— Within the mean-

ing of Iowa Code, § 464, concerning damages
to abutting premises of construction of rail-

roads, the embankment upon which the rails

and ties are laid is a part of the whole that
makes the railroad track. Gates v. Chicago,
etc., R. Co., 82 Iowa 518, 527, 48 N. W.
1040.
Road-bed included.— As used in 111. St.

(1893) «. 20 (St. (1898) § 1816, subd. I),

providing for recovery by employee for defect

in track, the word includes the road-bed upon
which the track rests. Grouse v. Chicago,
etc., R. Co., 102 Wis. 196, 209, 78 N. W. 446,
778.

Not synonymous with " right of way " see

Reid V. Klein, 138 Ind. 484, 494, 37 N. E.

967.

Tracks in yard.— In a condemnation peti-

tion, " tracks " applies to those devoted to

the purposes of a railroad yard. See Chi-

cago, etc., R. Co. V. Pontiac, 169 111. 155, 161,

48 N. E. 485.

As used in Illinois City and Village Act (St.

(1872) art. 5, § I, par. 89), authorizing the

condemnation of a railroad track by eminent
domain for highway crossings, the term in-

cludes tracks used for switch purposes and
devoted to the storage of cars. Chicago, etc.,

R. Co. V. Chicago, 151 111. 348, 357, 37 N. E.

842.
" North line of the railroad track," describ-

ing a, boundary, in a deed, means the north

line of the rails. Reid v. Klein, 138 Ind. 484,

488, 37 N. E. 967.

A " structure " within the meaning of Conn.
Gen. St. § 2673, providing that, for injury

upon a highway, " caused by a structure

legally placed on such road by a railroad com-
pany," the latter shall be liable. New York,
etc., R. Co. V. New Haven, 70 Conn. 390, 396,
39 Atl. 597.

11. Drainage Com'rs Dist. No. 3 v. Illinois

Cent. R. Co., 158 111. 353, 361, 41 N. E. 1073,
so defining " track " as used in an instrument
relating to assessments as affected by the
question of benefit to the track, and distin-

guishing the use of the word in the Revenue
Act (2 Starr & C. St. 111. p. 2402, §42).

12. Freiday v. Sioux City Eapid Transit
Co., 92 Iowa 191, 194, 60 N. W. 656, 26
L. R. A. 246; Sears c. Marshalltown St. E.
Co., 65 Iowa 742, 744, 23 N. W. 150, in each
of which cases it was presumed that the
words were used by the legislature in that
sense in providing for compensation to abut-
ting owners, where a railway track is laid in
a street and did not include a horse railway.

13. Starr & C. St. 111. c. 120, § 42 (Rev.
St. (1874) p. 185).

14. Chicago, etc., R. Co. v. People, 195 111.

184, 189. 62 N. E. 869 ; Quincy, etc., R. Co. v.

People, 156 111. 437, 442, 41 N. E. 162; Chi-
cago, etc., R. Co. V. People, 129 111. 571, 576,
22 N. E. 864, 25 N. E. 5 ; Peoria, etc., R. Co.
V. Goar, 118 111. 134, 136, 137, 8 N. E. 682
[cited in Oregon Short Line R. Co. v. Yeates,
2 Ida. (Hasb.) 397, 402, 17 Pac. 457] ; Ander-
son V. Chicago, etc., R. Co., 117 111. 26, 28, 29,

7 N. E. 129; People v. Chicago, etc., R. Co.,

116 111. 181, 183, 4 N. E. 480; Chicago, etc.,

R. Co. V. Miller, 72 111. 144, 146.

Embraces main track, side-track, right of
way, and improvements thereon (Cairo, etc.,

R. Co. V. Mathews, 152 111. 153, 158, 38 N. E.
623 ) ; a right of way one hundred feet wide
and track thereon, used to carry stone, neces-
sary in keeping the road in repair, from a
quarry to the main track (Chicago, etc., R.
Co. V. People, 129 111. 571, 22 N. E. 864, 25
N. E. 5 ) ; the east half of the " Burlington
bridge " across the Mississippi between Illi-

nois and Iowa (Anderson v. Chicago, etc., R.
Co., 117 111. 26, 27, 7 N. E. 129) ; town or
city lots used by the company as right of way
(Chicago, etc., R. Co. r. Miller, 72 111. 144,
146) ; "not merely the main and side-tracks
and turn-outs, but also the stations, and im-
provements thereon" (Chicago, etc., R. Co. v.

People, 4 111. App. 468, 471 )

.

Does not embrace a separate piece of land
containing track five hundred feet in length,
in a sheep yard, entirely surrounded by a
fence and shut off from the right of way by
a gate when not in use (Chicago, etc., R. Co.
r. People, 195 111. 184, 187, 189, 62 N. E.
869) ; or lots owned by a railroad but never
appropriated as a part of the right of way,
whatever may be the intention concerning
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Law," the right of way, including a superstructure, main track, side or second tracks,

and turnouts, turn-tables, telegraph poles, wires, instruments, and other appli-

ances, and the stations or improvements of the railroad company on the right of

way, except machinery, stationary and other engines, which shall be considered,

personal property ; that is, the right of way, with whatever is upon it in the

shape of improvements." Under certain New York statutes, the entire roadway
and not merely the iron or railway, including switches or other contrivances for

passing cars from one Une of rails to another," limited, however, to the track
used for public traffic.''

Railroad yard, a tract of ground upon which are railroad tracks, used
for the purpose of receiving and storing cars when not in use, or used for the
purpose of switching, in the distribution of cars and engines to other places, and
in the making up of trains; '" a place for the deposit of cars and the making up
of trains ; '"' consisting of side tracks upon either side of the main tracks, and
adjacent to some principal station or depot grounds, where cars are placed for

deposit, and where arriving trains are separated and departing trains made up;
the place where such switching is done as is essential to the proper placing of cars

either for deposit or for departure.^'

Rails, a word which as used in a statute providing for assessment has been
construed to mean simply the rails in place on the road-bed." (See Railroad'
Track, ante, p. 1406.)

Railway. A structure which consists of the bed or foundation, which may
be of earth, stone, or trestle work, on which are laid the ties or rails. ^^ (See

Railroads, ante, p. 33.)

Railway accident, a term which, as used in a policy of insurance, has
been construed to mean an accident occurring in the course of traveling and
arising out of the journey; not necessarily dependent on any accident to the
railway or machinery connected with it.^* (Railway Accident: As Cause of

their future use (Chicago, etc., E,. Co. v. Peo-
ple, 136 111. 660, 665, 27 N. E. 200).
To be assessable as " railroad track," prop-

erty must not only be used therefor, but must
be the property of a railroad company (Chi-
cago, etc., R. Co. V. People, 153 111. 409, 413,
38 N. E. 1075, 29 L. R. A. 69 ) ;

" it is not
necessary the road should be constructed, but
if it shall be ' located ' and in process of con-
struction " it is to be returned for taxation
as "railroad track'' (People v. Chicago, etc.,

R. Co., 116 111. 181, 183, 4 N. E. 480).
15. Ind. Rev. St. § 6362.
16. Pfaff V. Terre Haute, etc., R. Co., 108

Ind. 144, 147, 9 N. E. 93 [cited in Oregon
Short Line R. Co. v. Yeates, 2 Ida. (Hash.)
397, 402, 17 Pac. 457], adding: "If a depot
building, round-house, machine shop, coal or
wood sheds, or water-tank, is upon the right
of way, they become a part of the ' railroad
track.'

"

17. Delaware, etc.. Canal Co. v. Whitehall,
90 N. Y. 21, 24 [cited in Matter of Folts St.,

18 N. Y. App. Div. 568, 573, 46 N. Y. Suppl.

43], construing the term as used in General
Railroad Act (St. (1850) c. 40), § 24; and
in St. (1863) c. 62, relating to crossings.

18. Boston, etc., R. Co. v. Greenbush, 52
N. Y. 510, 511 [quoted in People v. New York
Cent., etc., R. Co., 156 N. Y. 570, 578, 51

N. E. 312, and approved in Delaware, etc.,

Canal Co. v. Whitehall, 90 N. Y. 21, 24, 25],

where it is said :
" The ' track ' specified in

the act may include one or more single

tracks, but should ... be limited to the track

used for public traffic, whether composed of

one or more, including turn-outs and switches,
or, in other words, what may fairly be re-

garded as the roadway."
Does not include grounds upon which tracks

are laid for storing cars or exclusively for
making up trains. Boston, etc., R. Co. r.

Greenbush, 52 N. Y. 510, 511 [quoted in
People V. New York Cent., etc., R. Co., 156
N. Y. 570, 578, 51 N. E. 312].

19. Chicago, etc., R. Co. v. Chicago, 151 IIU
348, 357, 37 N. E. 842.

Applied to a mere collection of tracks see
Illinois Cent. R. Co. v. Chicago, 141 111. 586,
604, 30 N. E. 1044, 17 L. R. A. 530.
Synonymous with " switch yard " see Bal-

timore, etc., R. Co. V. Little, 149 Ind. 167,
173, 48 N. E. 862.

20. See Philadelphia, etc., R. Co. v. Burk-
hardt, 83 Md. 516, 521, 34 Atl. 1010, specify-

ing in the particular instance " freight
trains."

21. Harley v. Louisville, etc., R. Co., 57
Fed. 144, 145 [quoted in Baltimore, etc., R,
Co. V. Little, 149 Ind. 167, 173, 48 N. E.
862].

22. San Francisco, etc., R. Co. v. Stockton,
149 Cal. 83, 87, 84 Pac. 771.

23. Giant Powder Co. v. Oregon Pac. R. Co.,

42 Fed. 470, 473, 8 L. R. A. 700, holding that
a railway is " literally and technically a
' structure,' " within the meaning of a lien

law.

24. Theobald v. Railway Pass. Assur. Co.,

10 Exch. 45, 58, 18 Jur. 583, 23 L. J. Exch.
249, 2 Wkly. Rep. 1034, 26 Eng. L. & Eq.
432.
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Death or Injury to Person see Accident Insurance, 1 Cyc. 230; Life Insurance,
25 Cyc. 687; Negligence, 29 Cyc. 400.)

Railway crossing. An intersection of railway tracks. ^^ (See Rail-
KOADS, ante, p. 920; Streets and Highways.)

Railway cut. a term said to have a certain and definite meaning and
to comprise as welltlie sloping sides as the deepest part of the excavation.^"- (See,

generally. Railroads, ante, p. 1 et seq.)

Railway employee, a person employed to work on and about a rail-

road; one whose employer operates a railroad." (See Employee, 15 Cyc.

1031; Railroads, ante, p. 1 et seq.; and, generally, Master and Servant, 26 Cyc.
941.)

Railway or railroad station, a halting place, intermediate between
the termini of a railway where passengers are taken up and let down; also, though
less appropriately, a railway terminus; ^* a place where passengers are received
iipon and discharged from railroad trains.^" (See, generally. Carriers, 6 Cyc. 533.)

Railway track. See Railroad Track, ante, p. 1406.

Raines law hotels. See Intoxicating Liquors, 23 Cyc. 118 note 54.

Rainy. Abounding in rain, showery, wet.^°

Raise. Used of money, in its ordinaiy sense, simply, to procure ;
^^ to realize

by subscription, by loan, or otherwise ;
^^ to take up by aggregation or collection,

procure an amount or supply or bring together for use or possession; ^' to bring

25. Century Diet, [quoted in Atchison, etc.,

E. Co. r. Kansas City, etc., R. Co., 67 Kan.
5U<). 574. 70 Vac. 939,' 73 Pac. 899].

26. Xewton r. Louisville, etc., R. Co., 110
Ala. 474, 477, 19 So. 19.

27. Yancy v. .-Etna L. Ins. Co., 108 Ga. 349,
351, 33 S. iE. 979, where it is held that such
is the meaning of the term as used in an acci-

dent policy providing tliat the policy shall

not cover injuries received while walking or
being on any railroad bridge or road-bed
(railway employees excepted).
28. Imperial Diet. tit. " Station " [quoted

in Carroll v. Casemore, 20 Grant Ch. (U. C.)

16, 21].

29. St. Louis, etc., E. Co. !. Xeal, 66 Ark.
543, 544, 51 S. W. 1060.
The various places along the line of rail-

way where carriages stop for taking up or

depositing goods or passengers are termed
stations, with the prefix of goods or passen-
gers as they are allotted to the one or. the

other, and they are tei-med road stations
when they occur at the crossing of a public
Toad where goods or passengers are trans-

ferred to other kinds of conveyance. Imp.
Diet, sub verl). "Railwav" [quoted in Carroll

i\ Casemore, 20 Grant Ch. (U. C.) 16, 21].
The ordinary acceptation of the term as

applied to railways would appear to be
" passenger station." It cannot properly

mean the railway grounds, and in legal

phraseology, a different signification is not
given to the word. Carroll v. Casemore, 20
Grant Ch. (U. C.) 16, 22.

30. Webster Diet.: Worcester Diet, [both
quoted in Balfour v. Wilkins, 2 Fed. Cas. No.
807, 5 Sawy. 429, 434].

" Rainy day " is a phrase which has no
definite and certain meaning and may be

\inderstood in many .senses; literally, nothing
less than a day of rain— a day on which
Tain falls every moment of the period; col-

loquially the term may be often used to de-

scribe a day upon which at least a moderate
rainfall occurs during the greater portion of

the time; altogether indefinite and uncertain
when used without regard to the surrounding
circumstances; and capable of being used in

different senses according to the nature of the
subject-matter concerning which it is applied,

therefore to be explained by usage where
usage exists. Balfour v. Wilkins, 2 Fed. Cas.
]S'o. 807, 5 Sawy. 429, 434, 437 [cited in 20
Alb. L. J. 161], where it is said: "To say
simply that a day is a rainy one is almost
as vague an expression as that a thing is as
big as a piece of chalk or as long aa a string.

A contract to plow, ditch or cut wood, ' rainy
days ' excepted, would not be understood or

construed as would a contract to harvest
grain, ' rainy days ' excepted. Reference being
had to the subject-matter, it would be mani-
fest that the parties had not the same degree
of rain-fall in view in making the last con-
tract as the others, because they could be
conveniently performed in weather in which
the moisture would make it unsafe and unfit
to harvest;" and held (p. 437) that as used
in a charter party excepting rainy days from
the time given for loading, it means " a day
on which cargo could not be safely and con-
veniently loaded at this port." See Day, 13
Cyc. 262.
Rainy weather no excuse for failure to de-

mand payment of due note see Commebciai,
Paper, 7 Cyc. 1113 note 89.

31. New York, etc.. Cement Co. v. Keator,
62 K Y. App. Div. 577, 580, 71 N. Y. Suppl.
185 [quoted and afp-rmed in New York, etc.,

Cement Co. v. Davis, 173 N. Y. 235, 239, 66
N. E. 9].

32. See Black L. Diet, [quoted in New
York, etc.. Cement Co. v. Davis, 173 N. Y.
235, 66 N. 15. 9],

33. Century Diet, [quoted in Childs v. Hills-

borough Electric Light, etc., Co., 70 N. H.
318, 320, 47 Atl. 271].
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together, to collect, to levy, to get together for use or service; '* to levy, to col-

lect; '_' and the term may allow various methods,'* such as sale; ^^ borrowing; '^

taxation; '^ actual receipt,^" or bona fide subscription." In case of a fund, to
create or produce.^^ Used of a structure, to increase height.*' Used of living

34. Webster Diet, [quoted in Perry County
f. Selma, etc., R. Co., 58 Ala. 546, 557, holding
that the precise meaning in a constitutional
revision, declaring that all bills for raising
revenue shall originate in the house of repre-
sentatives is to levy a tax as a means of col-
lecting revenue^ and does not imply increase
of revenue], adding " as to raise money,
troops, and the like."

" Collect, the synonym given in the diction-
aries," is the construction of the word as used
in a letter promising the president of a col-
lege a sum of money if he can " raise " an
equal sum. Bates College v. Bates, 135 Mass.
487, 488.

35. Webster Diet, [quoted in Childs v. Hills-
borough Electric Light, etc., Co., 70 N. H.
318, 320, 324, 47 Atl. 271], where it is said:
" To ' raise ' money, as the word is ordinarily
understood, is to collect or procure a supply
of money for use, as, in the case of a munici-
pal corporation, by taxation or perhaps loan.
Money cannot be actually given or appropri-
ated before it is raised. A promise to give or
appropriate money may be made before the
money is actually procured; but in such case
the promise binds the promisor to have the
money on hand when it becomes due, and so,

in a sense, the money is raised by the promise.
As authority to grant money includes author-
ity to promise a grant of it, so an exception
in respect to raising money includes an ex-

ception of a, promise by which money must
be raised."

36. See New York, etc., Cement Co. v.

Keator, 62 N. Y. App. Div. 577, 580, 71 N. Y.
Suppl. 185 [quoted and affirmed in New
York, etc.. Cement Co. v. Davis, 173 N. Y.
235, 239, 66 N. E. 9], where it is said:
" When applied to an individual or a busi-

ness corporation, it means the procuring of

money in any of the usual methods, by note,

mortgage or other obligation. As applied to

municipal corporations, its ordinary import is

the procuring of money by taxation or by
the obligations of the corporation. . . . Where
a statute authorizes the borrowing of money,
the words ' to raise money ' are equally apt
to signify raising by taxation or by municipal
obligation."

37. See Hand v. Stapleton, 140 Ala. 555,

562, 37 So. 362, holding that tne term " ' rais-

ing' money" contemplates a sale of property
for money or a borrowing on engagements
to pay in the future.

May imply power of sale— as where execu-

tors are directed to raise a sum out of certain

lands. Bateman v. Bateman, 1 Atk. 421,. 26

Eng. Reprint 268. See also Green v. Belchier,

1 Atk. 505, 506, 26 Eng. Reprint 319.

38. See Hand v. Stapleton, 140 Ala. 555,

562, 37 So. 362; Brown v. Newport Bd. of

Education, 108 Ky. 783, 788, 57 S. W. 612,

22 Ky. L. Rep. 483, holding that the term
may be construed " borrow " as used in Ky.
Const. § 184, providing that "no sum shall

[891

be raised or collected for education other

than in common schools," without submission
of the question of taxation to voters and a
majority in favor thereof.

"Raised by the pledge or hypothecation
... is ... ' borrowing.' " Baltimore v. Gill,

31 Md. 375, 388.

39. Sohneewind v. Niles, 103 Mich. 301,

306, 61 N. W. 498, holding that th« word,
used in fiscal statutes, means raised by taxa-

tion. See also Dickinson County v. Warren,
98 Mich. 144, 146, 56 N. W. 1111, where the

word is said to be " frequently employed in

grants of authority to provide the necessary

funds for public use in cases where the in-

tent to prescribe the method in which the

power is to be exercised, viz., by taxation, is

so clearly obvious that the word may be said

to have acquired a clearly defined meaning
when used in that connection."
Raised by taxation— not borrowed; in a

provision that electors at a town meeting
shall have power " to direct such sum to be

raised," etc. Wells v. Salina, 119 N. Y. 280,

288, 23 N. E. 870, 7 L. R. A. 759 [distin-

guished in Birge v. Berlin Iron Bridge Co.,

133 N. Y. 477, 486, 31 N. E. 609; New York,
etc.. Cement Co. v. Keator, 62 N. Y. App.
Div. 577, 580, 71 N. Y. Suppl. 185].

40. See Opinion of Justices, 7 Me. 502, 504,

holding that " raised," in a statute providing

for the compensation allowed to managers of

lotteries, not exceeding twenty-five per cent

on the sum raised, means actually produced
and realized in cash.

41. See New London Literary, etc., Inst. v.

Prescott, 40 N. H. 330, 333, holding that in

a condition that a certain amount be
" raised " before a certain subscription should
be paid may mean " subscribed " or " paid,"

but the amount must at least be subscribed
in good faith; a subscription without intent

to pay does not fill the requirement.
42. Opinion of Justices, 7 Me. 502, 504.
43. See Smith v. Moodus Water Power Co.,

35 Conn. 392, 399 (holding that the expression
" raise the dam," in a lease and contract,

implies that there is a dam in existence

which may be raised, and applies to the

whole dam, to one part of it as well as to

another) ; Colwell v. May's Landing Water
Power Co., 19 N. J. Eq. 245, 249 (where a
statute authorizing a mill owner to " raise "

the dam and waterworks to the height of the

natural surface of the water was construed

as authorizing the raising of the water of

the dam to that height and not to authorize

the raising of the structure of the dam so

that the water would be made to flow back
on another's land) ; State v. Suttle, 115

N. C. 784, 787, 20 S. E. 725 (holding that

a reservation in a deed of the right of rais-

ing and rebuilding reserves the right to

raise as well as to rebuild, or according to

the charge to the jury, to raise high if

necessary )

.
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things, animal or vegetable, to bring to maturity." (See Collect, 7 Cyc. 280

;

Levy, 25 Cyc. 206 ; Procuke, 32 Cyc. 573.)
Raised bottoms, a term whose apphcation to raw copper has been held

not to subject the article to duty under that name.*^
Raised check. See Banks and Banking, 5 Cyc. 544; Foegeky, 19 Cyc.

1367.

Rake off. a phrase which plainly suggests the figure of one passing a
rake over something and scraping or clearing off and gathering up part of it;

when stated as the act of an official towards public moneys it becomes a statement
of fraud or theft whose meaning, without innuendo, the court is bound to notice
judicially and pronounce libelous. ""^

Ram. a male sheep as distinguished from a wether; *' a swinging appliance
for striking heavy blows.*^ (See Animals, 2 Cyc. 380 note 75.)

Ranchman, a word which, as used in a lien law to describe a class of per-

sons entitled to a lien for payment for feeding, herding, and pasturing animals
applies only to one who takes care of the animals intrusted to him upon his own
land, and does not include one who works for wages off his own land.*"

Random, in its popular meaning, done at hazard, or without any settled

aim, purpose or direction; left to chance, or casual, or haphazard.^"

Range. As used by ranchmen, sparsely populated and uninclosed prairie

over which stock growers have been allowed to let cattle, horses, and other animals

owned by them or in their charge, roam and feed without restraint.^' In mining,

crevice, lode, or vein.''^ In the pubUc land system, a row or line of townships lying

between two successive meridian lines six miles apart.^'* (Range: Levy, see

Executions, 17 Cyc. 1088.)

Range levy. See Executions, 17 Cyc. 1088.

Rank. As an adjective, in English law, excessive; too large in amount.'*

44. See cases cited infra, this note.
Children may be regarded as " raised " when

they are twenty-one years of age. Shoe-

malcer v. Stobaugh, 59 Ind. 598, 600, so

construing a will, where the " raising " of

the children was made the purpose of a
legacy and the period of a disposition.

Crops raised by the mortgagor . . . for

the term of three years " does not mean
crops raised before the execution of the

mortgage in which the phrase occurs. The
participle " raise " in such use does not of

itself convey the idea of positive time when
the time is fixed by the context. Muir v.

Blake, (Iowa 1881) 9 N. W. 345, 346.

45. See U. S. v. Potts, 5 Cranch (U. S.)

284, 286, 3 L. ed. 102.

46. Com. V. Root, 15 Pa. Dist. 441, 443.

47. State v. Royster, 65 N. C. 539.

48. Creamer v. Moran Bros. Co., 41 Wash.
636, 84 Pac. 592, 593, where a certain
" ram " is described as " a heavy piece of

iroii about a foot in diameter and two or
three feet long, with a long narrow handle
projecting several feet beyond " which could

"be raised by means of block and tackle to a
position for striking.

49. See Hooker v. McAllister, 12 Wash. 46,

49, 40 Pac. 617.

50. Webster Diet, [quoted in Com. v. By-
num, 50 S. W. 843, 20 Ky. L. Rep.

1982].
" When the phrase ' at random ' is used, it is

applied only to anything done at haphazard
or chance." See Encyclopedic Diet, {cited

in Com. v. Bynum, 50 S. W. 843, 20 Ky.
L. Rep. 1982, "holding that one who shot at

a dog intentionally on the highway was not
guilty of shooting at random].

51. Miller v. Lewis, 17 S. D. 448, 451, 97
N. W. 364, 365.

The word is a " matter of local description,

and, unlike a generic term requiring the
species to be stated, it admits of proof under
the general allegation without defining by
averment the limits of the ' range.' " So
held of the terms " range," or " accustomed
range," as used in Tex. Pen. Code, art. 776a,

776d. State v. Thompson, 40 Tex. 515, 519
[quoted in Foster v. State, 21 Tex. App. 80,

86, 17 S. W. 548 (overruled on other grounds
in Long v. State, 39 Tex. Cr. 461, 463, 466,
46 S. W. 821, 73 Am. St. Rep. 954)].

" These cattle ranges are usually unin-
closed, and have no definite or fixed bound-
aries, but include a large section of country,
many square miles in extent." Holcomb v.

.Keliher, 5 S. D. 438, 441, 59 N. W. 227.

52. See Raisbeck v. Anthony, 73 Wis. 572,

586, 41 N. W. 72, in the words "a lode or

vein (which we understand to be the equiva-
lent of a range or crevice, as those terms
are employed in this case )

." See Ckevice,
12 Cyc. 67; Mines and Minebals, 27 Cyc.
525

53. Webster Int. Diet.

Sometimes abbreviated " R " see Kile v.

Yellowhead, 80 111. 208, 210; Hunt v. Smith/
9 Kan. 137, 153.

54. Black L. Diet.

Example, "The 'modus' must not be too
large, which is called a ' rank modus.' " 2
Blackstone Comm. 30 [cited in Black L.
Diet.].
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As a noun, the order or place in which certain officers are placed in the army or

navy in relation to others ;
^^ social position, station.^" As a verb, to range in

any particular class, order, or distinction; to class; also to dispose methodically,

to place in suitable classes or order, to classify." (Rank: Of Officers of Army
and Navy, see Ahmy and Navy, 3 Cyc. 820.)

Ransom. As a noun, a redemption for money or other consideration, of

that which is taken in war; ^* a severe fine.°° As a verb, a synonym of Rbdeem,""
q. V. (Ransom : Bills, Under Admiralty Jurisdiction, see Admiralty, 1 Cyc. 838.)

55. Black L. Diet.
" Often used to express something different

from office.— It then becomes a designation
or title of honor, dignity, or distinction con-
ferred upon an officer in order to fix his rela-

tive position with reference to other officers

in matters of privilege, precedence, and some-
times of command, or by which to determine
his pay and emoluments." Wood v. U. S.,

15 Ct. CI. 151, 159, where it is pointed out
that the rank and actual office of an officer

may differ.

56. See Thill v. Pohlman, 76 Iowa 638, 640,
641, 41 N. W. 385, where it is said: "How
could it be said that in fixing the obliga-
tions of a husband for the support of his
wife her social position in society, which is

the synonym of ' rank ' or ' station,' should
not be considered ? . . . The terms ' rank ' and
' station ' seem to be of like import."

57. Webster Int. Diet.

Does not necessarily imply identity of the
thing ranked with the class in which it is

ranked. Verdier v. Roach, 96 Cal. 467, 475,

31 Pac. 554, where it is said: "The first

two examples given by Mr. Webster of au-

thorized uses of the verb ' to rank ' are as
follows :

' Poets were " ranked " in the class

of philosophers ' ;
' Heresy is " ranked " with

idolatry and witchcraft.' The first does not
necessarily mean nor imply that poets are
philosophers; nor the second that heresy is

idolatry or witchcraft. Nor does the re-

quirement that an allowed claim shall be

ranked ' among ' debts exclude from the

ranks all claims which may not properly be

termed legal debts;" and held that Cal. Code
Civ. Proc. § 1497, requiring claims against

a decedent's estate to be filed in court and
" ranked among the acknowledged debts of

the estate, to be paid in due course of ad-

ministration," does not exclude claims not
properly legal debts.

58. Havelock v. Rockwood, 8 T. R. 268,

277.

Distinguished from " sale."— " The plain-

tiff's ship, after being captured by the enemy,
but before she was condemned as prize, was
put up to auction, and sold to the plaintiff,

or at least delivered to him, for which he
paid a sum of money. Then it was redeemed
by him: there could not be any sale of the

ship, because there was no sentence of con-

demnation; without which no property could

be transferred to a purchaser. ... It was a
redemption, or ransom." Havelock v. Rock-
wood, 8 T. R. 268, 277.

59. U. S. V. Griffin, 6 D. C. 53, 57, where
in construing St. 5 Rich. II, it is said:
" The language of the statute forbids the act

of forcible entry, &c., ' under pain of im-

prisonment and ransom.' The word ransom
means not only a fine, but a severe fine."

60. Havelock v. Rockwood, 8 T. R. 268, 276.
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CROSS-REFEREIVCES
For Matters Relating to

:

Abduction, see Abduction, 1 Cyc. 140.

Conspiracy to Commit, see Conspiracy, 8 Cyc. 627.

Defilement of Female in Custody, Care or Employment of Accused, see
Seduction.

Detention of Female For Purpose of Intercourse, see Abduction, 1 Cyc. 140.
Indecent Assault, see Assault and Battery, 3 Cyc. 1027.

Intercourse Accomplished by Persuasion, see Seduction.
Murder in Commission of Rape, see Homicide, 21 Cyc. 718, 722.

Seduction, see Seduction.
For General Matters Relating to Criminal Law and Criminal Procedure, see Crim-
inal Law, 12 Cyc. 70.

I. Offenses and Responsibility Therefor.
A. Rape — 1. Definition— a. At Common Law. Rape at common law is

the unlawful carnal knowledge of a woman over the age of ten years forcibly

and without her consent,^ or, as it is otherwise expressed, by force, or forcibly,

and against her will,^ or, under an early English statute which is a part of our

1. Hooper v. State, 106 Ala. 41, 43, 17 So. Truitt, S Pennew. (Del.) 466, 62 Atl. 790;
679; Felton v. State, 139 Ind. 531, 541, 39 State v. Smith, 9 Houst. (Del.) 588, 593, 33
N". E. 228; Payne v. Com., 110 S. W. 311, 312, Atl. 441; Stephen v. State, 11 Ga. 225, 238;
33 Ky. L. Rep. 229; Clark Cr. L. (2d ed.) State v. Canada, 68 Iowa 397, 399, 27 N. W.
215. And see Whidby v. State, 121 Ga. 588, 288; White v. Com., 96 Ky. 180, 185, 28
49 S. E. 811. S. W. 340, 16 Ky. L. Rep. 421; Lowry v.

2. 4 Blackstone Comm. 210; 1 East P. C. Com., 65 S. W. 434, 435, 23 Ky. L. Rep.
434 ; 1 Hale P. C. 628 ; 1 Hawkins P. C. c. 41, 1553 ; People v. Murphy, 145 Mich. 524, 108

§ 1. And see Hooper f. State, 106 Ala. 41, N. W. 1009; People v. Crego, 70 Mich. 319,

43, 17 So. 679; Maxey v. State, 66 Ark. 523, 320, 321, 38 N. W. 281; People v. Crosswell,

526, 52 S. W. 2; Harvey v. State, 53 Ark. 13 Mich. 427, 432, 87 Am. Dec. 774; State v.

425, 427, 14 S. W. 645, 22 Am. St. Rep. 229

;

Montgomery, G3 Mo. 296, 298 ; Richards v.

Charles v. State, 11 Ark. 389, 409; State V. State, 36 Nebr. 17, 23, 53 N. W. 1027; State

[I, A, 1, a]
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common law, such knowledge of a female cliild under the age of ten years, either

with or without her consent.'' A distinction has sometimes been suggested between
the words "against her will" and the words "without her consent" in the defini-

tions of rape; * but according to the better opinion they mean exactly the same
thing.^

b. By Statute. In some states rape is now or has been defined by statute
substantially as at common law.' In others it is punished eo nomine, without
being defined, in which case the common-law definition apphes.' In other states

the statutory definition either differs from the common-law definition or specifies

circumstances under which the act will constitute rap where there was some
doubt under the common law.* In some states the statute raises the age at which

I. Pickett, 11 Nev. 255, 257, 21 Am. Eep.
754; State v. Brooks, 76 N. C. 1, 3; Wil-
liams V. State, 14 Ohio 222, 226, 45 Am. Dec.
536; Sowers v. Territory, 6 Okla. 436, 447,
50 Pae. 257; Walton v. State, 29 Tex. App.
]6.3, 166, 15 S. W. 646; Croghan v. State, 22
Wis. 444, 445; Eeg. k. Bedere, 21 Ont. 189,
193.

3. 1 Hale P. C. 628. And see State p.

Worden, 46 Conn. 349, 33 Am. Eep. 27;
State !'. Smith, 9 Houst. (Del.) 588, 593,
33 Atl. 441; Stephen f. State, 11 Ga. 225,
238; Com. t. Eoosnell, 143 Mass. 32, 8 N. E.

747; People v. Crosswell, 13 Mich. 427, 432,
87 Am. Dec. 774; People i\ McDonald, 9
Mich. 150. See infra, I, A, 2, f, (ll).

4. See Eeg. i. Fletcher, Bell C. C. 63, 8
Cox C. C. 131, 5 Jur. N. S. 179, 28 L. J.
M. C. 85, 7 Wkly. Eep. 204.

5. Com. V. Burke, 105 Mass. 376, 7 Am.
Eep. 511.

6. Carnal knowledge of a female by force
or against her^ will see Beard v. State,

79 Ark. 293, 298, 95 S. W. 995, 97 S. W.
667; Harvey v. State, 53 Ark. 425, 427,
14 S. W. 645, 22 Am. St. Eep. 229;
People r. Ah Yek, 29 Cal. 575, 576;
Gibbs V. People, 36 Colo. 452, 453, 85 Pae.
425; Barker i\ State, 40 Fla. 178, 188, 24
So. 69; Vanderford v. State, 126 Ga. 753,

759, 55 S. E. 1025; Addison v. People, 193
111. 405, 417, 62 N. E. 235; Hanes v. State,

155 Ind. 112, 120, 57 N. E. 704; Pomeroy v.

State, 94 Ind. 96, 100, 48 Am. Eep. 146;
State v. Canada, 68 Iowa 397, 399, 27 N. W.
288; People v. Crosswell, 13 Mich. 427, 432,

87 Am. Dec. 774; State v. Pickett, 11 Nev.
255, 257, 21 Am. Eep. 754; State v. Johnston,
76 N. C. 209, 210; Vickers v. U. S., (Okla.

1908) 98 Pae. 467, 469; Wyatt v. State, 2
Swan (Tenn.) 394, 397; State v. Mueller,
85 Wis. 203, 205, 55 N. W. 165; Eoss v.

State, 16 Wyo. 285, 93 Pae. 299, 94 Pae.
217.

Carnal knowledge of a female child under
the age of ten see State v. Gaul, 50 Conn.
578; Barker v. State, 40 Fla. 178, 188, 24
So. 69; People v. Crosswell, 13 Mich. 427,

432, 87 Am. Dec. 774; State v. Johnston, 76
N. C. 209, 211; Ansehicks v. State, 6 Tex.

App. 524, 535; State v. Erickson, 45 Wis.
86, 89.

7. Payne v. Com., 110 S. W. 311, 33 Ky.
L. Eep. 229. See Cbiminal Law, 12 Cyc.

141.

[I, A, 1, aj

8. In California it is provided as follows:
" Eape is an act of sexual intercourse, ac-

complished with a female not the wife of

the perpetrator, under either of the follow-

ing circumstances: 1. Where the female is

under the age of sixteen years; 2. Where
she is incapable, through lunacy or other

unsoundness of mind, whether temporary or

permanent, of giving legal consent; 3. Where
she resists, but her resistance is overcome
by force or violence; 4. Where she is pre-

vented from resisting by threats of great

and immediate bodily harm, accompanied by
apparent power of execution, or by any in-

toxicating narcotic, or anaesthetic substance,

administered by or with the privity of the

accused; 5. Where she is at the time un-

conscious of the nature of the act, and this

is known to the accused; 6. Where she sub-

mits under the belief that the person com-
mitting the act is her husband, and this be-

lief is induced by any artifice, pretense, or

concealment practiced by the accused, with
intent to induce such belief." Cal. Pen. Code,

§ 261. See People v. Snyder, 75 Cal. 323, 17

Pae. 208.

In New York it is provided: "A person
who perpetrates an act of sexual intercourse

with a female not his wife, against her will

or without her consent, or 1. When through
idiocy, imbecility or any unsoundness of

mind, either temporary or permanent, she

is incapable of giving consent, or by reason
of mental or physical weakness, or immatur-
ity, or any bodily ailment, she does not offer

resistance; or, 2. When her resistance is

forcibly overcome; or, 3. When her resist-

ance is prevented by fear of immediate and
great bodily harm, which she has reasonable
cause to believe will be inflicted upon her;
or, 4. When her resistance is prevented by
stupor, or weakness of mind produced by an
intoxicating, or narcotic, or anaesthetic agent;
or, when she is known by the defendant to

be in such state of stupor or weakness of

mind from any cause; or, 5. When she is, at

the time, unconscious of the act, and this is

known to the defendant, or when she is in

custody of the law, or of any officer thereof,

or in any place of lawful detention, tem-
porary or permanent, is guilty of rape in the
first degree and punishable by imprisonment
for not more than twenty years. A person
who perpetrates an act of sexual intercourse
with a female, not his wife, under the age
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a female can consent to sexual intercourse, so as to prevent the act from being
rape.' In a few states the statute divides the crime, like murder, into degrees

of eighteen years, under circvungtances not
amounting to rape in the first degree, is

guilty of rape in the second degree, and
punishable with imprisonment for not more
than ten years." Pen. Code, § 278.

In Oklahoma it is provided: "Rape is an
act of sexual intercourse, accomplished with
a female not the wife of the perpetrator,
under either of the following circumstances;
First. Where the female is under the age of
fourteen years. Second. Where she is in-

capable through lunacy or any other un-
soundness of mind, whether temporary or
permanent, of giving legal consent. Third.
Where she resists, but her resistance is over-
come by force or violence. Fourth. Where
she is prevented from resisting by threats of
immediate and great bodily harm, accom-
panied by apparent power of execution. Fifth.
Where she is prevented from resisting by any
intoxicating, narcotic or ansesthetic agent,
administered by or with the privity of the
accused. Sixth. Where she is at the time
unconscious of the nature of the act and
this is known to the accused. Seventh.
Where she submits under a belief that the
person committing the act is her husband,
and this belief is induced by artifice, pretense
or concealment practiced by the accused, with
intent to induce such belief." Okla. St.

(1893) c. 2.5, art. 26, § 1. See Parker v.

Territory, 9 Okla. 109, 59 Pae. 9; Asher v.

Territory, 7 Okla. 188, 54 Pae. 445; Sowers
V. Territory, 6 Okla. 436, 50 Pae. 257.
In Texas it is provided as follows: "Rape

is the carnal knowledge of a woman without
her consent, obtained by force, threats, or
fraud, or the carnal knowledge of a woman
other than the wife of the person having
such carnal knowledge with or without con-

sent, and with or without use of force,

threats, or fraud, such woman being so
mentally diseased at the time as to have no
will to oppose the act of carnal knowledge,
the person having carnal knowledge of her
knowing her to be so mentally diseased; or
the carnal knowledge of a female under the
age of fifteen years, other than the wife of

the person, with or without her consent,

and with or without the use of force, threats,

or fraud." Pen. Code, art. 633. " The defini-'

tion of ' force,' as applicable to assault and
battery, applies also to the crime of rape,

and it must have been such as might rea-

sonably be supposed sufficient to overcome
resistance, taking into consideration the rela-

tive strength of the parties, and other cir-

cumstances of the case." Pen. Code, art. 634.
" The ' threat ' must be such as might rea-

sonably create a just fear of death, or great

bodily harm, in view of the relative condition

of the parties as to health, strength, and all

other circumstances of the case." Pen. Code,

art. 635. " The ' fraud ' must consist in the

use of some stratagem by which the woman
is induced to believe the offender is her hus-

band, or in administering, without her knowl-

edge or consent, some substance producing
unnatural sexual desire, or such stupor as
prevents or weakens resistance, and commit-
ting the offense while she is under the in-

fluence of such substance. It is a presump-
tion of law, which cannot be rebutted by
testimony, that no consent was given under
the circumstances mentioned in this article."

Pen. CodCj art. 636. See Railsback v. State,

53 Tex. Cr. 542, 110 S. W. 916; Hardin v.

State, 39 Tex. Cr. 426, 46 S. W. 803 ; Reagan
v. State, 28 Tex. App. 227, 12 S. W. 601, 19

Am. St. Rep. 833; Jones v. State, 18 Tex.
App. 485; Burk v. State, 8 Tex. App. 336;
Mayo V. State, 7 Tex. App. 342; Anschicks
V. State, 6 Tex. App. 524; White v. State, 1

Tex. App. 211; Williams v. State, 1 Tex.
App. 90, 28 Am. Rep. 399.

9. Colorado.— Gibbs v. People, 36 Colo.

452, 85 Pae. 425, eighteen years.

Illinois.—Addison v. People, 193 111. 405,

417, 62 N. E. 235, fourteen years.

Indiana.— Hanes v. State, 155 Ind. 112, 57
N. E. 704, fourteen years.

Kansas.— State v. Crawford, 39 Kan. 257,
18 Pae. 184, eighteen years.

Kentucky.— White v. Com., 96 Ky. 180,

191, 28 S. W. 340, 16 Ky. L. Rep. 421 (twelve
years); Payne v. Com., 110 S. W. 311, 33
Ky. L. Rep. 229.

Louisiana.— State v. Mehojovichj 118 La.
1013, 43 So. 660, twelve years.
Michigan.— People v. Chamblin, 149 Mich.

653, 113 N. W. 27, sixteen years.

Missouri.— State v. Knock, 142 Mo. 515,
44 S. W. 235 (between fourteen and eighteen
years if of previous chaste character) ; State
V. Lacey, 111 Mo. 513, 20 S. W. 238 (four-

teen years).
Montana.— State v. Mahoney, 24 Mont.

281, 61 Pae. 647, sixteen years.
Iflehrasha.— Baxter v. State, 80 Nebr. 840,

115 N. W. 534, fifteen years, or, if the female
was not previously unchaste, eighteen years.

Oregon.—^ State v. Knighten, 39 Oreg. 63,

64 Pae. 866, 87 Am. St. Rep. 647 (sixteen

years) ; State v. Jarvis, 18 Oreg. 360, 23
Pae. 251 (formerly fourteen years).

Tennessee.— Jamison v. State, 117 Tenn.
58, 94 S. W. 675, eighteen years except, in

the case of a female between the ages of

twelve and eighteen, where she is a bawd,
lewd, or kept female.

Texas.— Robertson v. State, 51 Tex. Cr.

493, 102 S. W. 1130, fifteen years.

Virginia.— Givens v. Com., 29 Gratt. 830,

twelve years.

Washington.— State ». Adams, 41 Wash.
552, 83 Pae. 1108, eighteen years.

Wisconsin.— State v. Mueller, 85 Wis. 203,

55 N. W. 165, twelve years.

Wyoming.— Ross v. State, 16 Wyo. 285,

93 Pae. 299, 94 Pao. 217, eighteen years.

And see infra, I, A, 2, f, (n).
Under La. Acts (1896), p. 165, Ko. 115,

making the carnal knowledge of an unmar-
ried female between twelve and sixteen years

[I, A, 1, b]
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according to the circumstances under which it was committed."' In some juris-

dictions it is held that a statute punishing for rape any person who shall have
carnal knowledge of any woman forcibly and against her will, or any person who
shall carnally know or abuse any female under a certain age with her consent,

defines but one crime and not two distinct crimes; ^' but in others the statute is

construed as defining two distinct crimes/^

2. Nature and Elements of Of?ense— a. Felony or Misdemeanop. There is

some doubt as to whether rape was a felony under the ancient common law, but
it was made so by an early Enghsh statute," and it is a felony with us either by
express statutory provision or because it is punishable by imprisonment in the
state prison."

b. Distinguished From Other Offenses. Rape is distinguished from seduction
in that it is committed by force and without the consent of the female, or upon
a female incapable of consenting, while in seduction the female is induced to con-

sent, and also in that rape may, while seduction cannot, be committed upon a
married woman, nor, as a rule, upon a woman of previous unchaste character.'*

In some states rape is also distinguished from incest in that the concurring assent

of both parties is a necessary ingredient of incest; '° but in other states it is held

that the consent of the female is not necessary to the crime of incest, and that

the same act therefore may be both rape and incest." Rape is distinguished

from adultery and fornication in that force and want of consent on the part of

the woman is necessary in rape, but not in adultery or fornication; but it is gen-

erally held that the fact that the man accomphshes the act by force and without

the woman's consent will not prevent his act from being adultery or fornication,

although he is also guilty of rape.'*

old with her consent a felony, the carnal
knowledge of a child under twelve years old
constitutes rape. State v. Mehojovich, 118
La. 1013, 43 So. 660.

10. In Oklahoma, for example, rape com-
mitted upon a female under the age of four-
teen years, or incapable, through lunacy, or
any other unsoundness of mind, of giving
legal consent, or accomplished by means of

force overcoming her resistance, is rape in

the first degree. In all other cases rape is

of the second degree. Okla. St. (1893) c. 25,

art. 26, §§ 4, 5, as amended by Laws (1895),
p. 105. See Sowers v. Territory, 6 Okla.

436, 50 Pac. 257. See also State f. Hayes, 17
S. D. 128, 95 N". W. 296. And see the New
York statute quoted supra, note 8.

11. Hubert v. State, 74 Nebr. 220, 104
N. W. 276, 106 N. W. 774.

12. Hubert v. State, 74 Nebr. 220, 104
N. W. 276, 106 N. W. 774; Edwards v. State,

69 Nebr. 386, 95 N. W. 1038 ; State v. Pickett,

11 Nev. 255, 21 Am. Eep. 754.

13. I East P. C. 434; 1 Hale P. C. 627;
1 Hawkins P. C. c. 41. Compare V. S. v.

Coppersmith, 4 Fed. 198, 2 Flipp. 546.

14. Territory i\ Godfrey, 6 Dak. 46, 50
N. W. 481; State v. Davidson, 71 Kan. 494,

80 Pac. 945. And see CEmxNAi. Law, 12

Cyc. 132. Compare Nathan v. State, 8 Mo.
631.

15. Hall V. State, 134 Ala. 90, 32 So. 750.

See also infra, 1, A, 2, d; and, generally,

Seduction.
16. Georgia.— Whidby v. State, 121 Ga.

588, 49 S. E. 811; Yother ». State, 120 Ga.

204, 47 S. E. 555; Taylor v. State, 110 Ga.

150, 35 S. E. 161.

[I, A, 1, b]

Michigan.— People v. Burwell, 106 Mich.
27, 63 N. W. 986; De Groat v. People, 39
Mich. 124.

Missouri.— State v. Eding, 141 Mo. 281,
42 S. W. 935; State v. Ellis, 74 Mo. 385, 41
Am. Eep. 321.

Nebraska.— Yeoman v. State, 21 Nebr. 171,
31 N. W. 669.

New York.—^^ People v. Harriden, 1 Park.
Cr. 344.

Ohio.— Noble v. State, 22 Ohio St. 541.
Oregon.— State v. Jarvis, 20 Oreg. 437, 26

Pac. 302, 23 Am. St. Rep. 141.

And see Iwobst, 22 Cye. 47.

17. Alabama.— Smith v. State, 108 Ala.
1, 19 So. 306, 54 Am. St. Rep. 140.

California.— People v. Stratton, 141 Cal.

604, 75 Pac. 166; People v. Kaiser, 119 Cal.

456, 51 Pac. 702, female under the age of
consent.

Illinois.— Davis I?. People, 204 111. 479,
68 N. E. 540.

Indiana.— Norton v. State, 106 Ind. 163,
6 N. E. 126.

loira.— State v. Rennick, 127 Iowa 294,
103 N. W. 159; State v. Hurd, 101 Iowa 391,
70N. W. 613 {distinguishing State r. Thomas,
53 Iowa 214, 4 N. W. 908] ; State v. Chambers,
87 Iowa 1, 53 N. W. 1090, 43 Am. St. Rep.
349.

Texas.— Schoenfeldt r. State, 30 Tex. App.
695, 18 S. W. 640; Mercer v. State, 17 Tex.
App. 452.

Washington.— State v. Nugent, 20 Wash.
522, 56 Pac. 25, 72 Am. St. Rep. 133.
And see Incest, 22 Cyc. 48.

18. State I'. Donovan, 61 Iowa 278, 16
N. W. 130; State v. Sanders, 30 Iowa 582;
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e. By Whom the Offense May Be Committed,'* Any male person of sufficient

mental capacity to be criminally responsible for his acts "^ may commit the crime

of rape if he has sufficient physical capacity to perform the act of sexual inter-

course, but not otherwise.^' Of course the crime cannot be committed by a

woman as principal in the first degree ;
^^ nor can it be committed by a husband

on his wife,^^ or by an impotent person.^* At common law a male under fourteen

years of age was conclusively presumed incapable of committing rape, and he
could not be convicted as principal in the first degree.^^ The common-law rule

has been followed in some of the United States,^" but in other states the rule has
been modified, and want of age is merely -prima facie evidence of physical inca-

pacity, and may be rebutted, the burden being on the state." Some of the stat-

Com. f. Brakeman, 131 Mass. 577, 41 Am.
Rep. 248 (woman drugged) ; Alonzo ». State,

15 Tex. App. 378, 49 Am. Eep. 207. Contra,
Whidby v. State, 121 Ga. 588, 49 S. E. 811;
Mathews v. State, 101 Ga. 547, 29 S. E.
424; De Groat v. People, 39 Mich. 124, hold-

ing that fornication diflfera from rape in that
both parties must assent. See also Adultery,
1 Cyc. 954; Fobnication, 19 Cyc. 1434.

19. Attempt or assault with intent to rape
see infra, I, B, 2, b.

20. See Ckiminal Law, 12 Cyc. 164; In-
fants, 22 Cyc. 622.

21. Nugent v. State, 18 Ala. 521; State
V. Handy, 4 Harr. (Del.) 566; Blair v. Com.,
7 Bush (Ky.) 227 (negro); State v. Peter,

53 N. C. 19 (slave).

"Man."— Under Pub. St. (1901) c. 278,

§ 15, providing that, if any man shall un-
lawfully and carnally know any woman child

under the age of sixteen years, he shall be
imprisoned, etc., the word " man " includes

persons of the male sex who are capable of

committing rape, and is not limited to adult
males. State v. Burt, 75 N. H. 64, 71 Atl.

30.

22. See State v. Williamson, 22 Utah 248,

62 Pac. 1022, 83 Am. St. Eep. 780.

23. It is usually stated that a man who has
sexual intercourse with his wife without her
consent is not guilty of rape, because the
intercourse is not unlawful (State v. Haines,

51 La. Ann. 731, 25 So. 372, 44 L. E. A.
837; Prazier v. State, 48 Tex. Cr. 142, 86
S. W. 754, 122 Am. St. Eep. 738. And see

State V. Williamson, 22 Utah 248, 62 Pac.

1022, 83 Am. St. Eep. 780) ; but if he aids

another to do so he is guilty, because such
intercourse is unlawful (State v. Dowell, 106

K C. 722, 11 S. E. 525, 19 Am. St. Eep. 568,

8 L. E. A. 297; Audley's Case, 3 How. St. Tr.

401; infra, I, C). The better theory is_ that

by marriage the wife consents to the inter-

course with her husband, which consent she

cannot withdraw, but she does not consent

to intercourse with another, hence it is a

question of consent rather than the unlawful-

ness of the intercourse. 1 Hale P. C. 629.

And see State v. Haines, 51 La. Ann. 731, 25
So. 372, 44 L. E. A. 837.

24. Nugent v. State, 18 Ala. 521; Jeffers

V. State, 20 Ohio Cir. Ct. 294.

Want of power of emission, although there

may be power of penetration, is impotency
in some jurisdictions. Hiltabiddle v. State,

35 Ohio St. 52, 35 Am. Eep. 592. But in

most jurisdictions penetration without emis-

sion is suflScient to constitute the offense.

See infra, I, A, 2, e, (ii), (ill).

Drunkenness of defendant is of itself no
defense against a charge of rape. See infra,

I, D. But the fact that he was drunk or
that he was in a greatly debilitated condition

by reason of a debauch may be considered in

determining whether he was physically ca-

pable of committing the oflfense. Nugent v.

State, 18 Ala. 521; Jeffers v. State, 20 Ohio
Cir. Ct. 294, 10 Ohio Cir. Dec. 832.

25. Eeg. V. Williams, [1893] 1 Q. B. 320,

62 L. J. M. C. 69, 5 Eeports 186, 41 Wkly.
Eep. 332; Eeg. v. Waite, [1892] 2 Q. B. 600,

17 Cox C. C. 554, 61 L. J. M. C. 187, 67
L. T. Eep. N. S. 300, 41 Wkly. Eep. 80;
Eeg. V. Brimilow, 9 C. & P. 366, 2 Moody
C. C. 122, 38 E. C. L. 219; Reg. v. Jordan,
9 C. & P. 118, 38 E. C. L. 80; Eeg. v. Philips,

8 C. & P. 736, 34 E. C. L. 991; Rex v. Groom-
bridge, 7 C. & P. 582, 32 E. C. L. 770; Eex
V. Eldershaw, 3 C. & P. 396, 14 E. C. L. 628;
4 Blackstone Comm. 212; 1 Hale P. C.

630.

26. Delaware.— State t. Handy, 4 Harr.
566.

Florida.— Chism v. State, 42 Fla. 232, 28
So. 399; McKinny v. State, 29 Fla. 565, 10

So. 732, 30 Am. St. Eep. 140; Williams v.

State, 20 Fla. 777.

Massachusetts.— See Com. v. Green, 2 Pick.

380.

North Carolina.— State v. Sam, 60 N. C.

293, where the jury found by special verdict

that defendant was under the age of four-

teen, but that there had been emission, and
it was held that the presumption of physical

incapacity was irrebuttable. And see State

V. McNair, 93 N. C. 628.

Oregon.— State v. Knighten, 39 Oreg. 63,

64 Pac. 866, 87 Am. St. Rep. 647.

Pennsylvania.— See Com. v. Hummel, 21

Pa. Co. Ct. 445.

Virginia.— Foster v. Com., 96 Va. 306, 31

S. E. 503, 70 Am. St. Eep. 846, 42 L. E. A.

589.

See 42 Cent. Dig. tit. "Rape," §§ 3, 16,

46, 47.

27. Georgia.— Gordon v. State, 93 Ga. 531,

21 S. E. 54, 44 Am. St. Eep. 189. And see

Bird V. State, 110 Ga. 315, 35 S. E. 156.

Kentucky.— Heilman v. Com., 84 Ky. 457,

1 S. W. 731, 8 Ky. L. Rep. 451, 4 Am. St.

[I, A, 2, e]
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utes punishing carnal knowledge of females under a certain age whether they
consent or not apply in terms only to males over a certain age.^' A woman,
a husband, an impotent person, or a boy under fourteen years of age may, as we
shall see, be guilty as principal in the second degree or accessary before the fact.^°

d. Upon Whom the Offense May Be Committed.^" Rape may be committed
on a female under the age of puberty, or on one so yoimg as to be incapable of

giving her consent.^' And it may be committed on a woman who is insane or
idiotic, drugged, intoxicated, or asleep.^^ If a man by force and without her
consent has carnal knowledge of a woman who is unchaste he is guilty of rape.

Want of chastity may be shown as bearing on the question of consent,^' but is

neither a defense nor mitigation.^* If a woman is under the age of consent,

want of chastity is no defense, unless so provided by statute; ^ but some stat-

Rep. 207. And see Davidson v. Com., 47
S. VV. 213, 20 Ky. L. Eep. 540.

Louisiana.— State v. Jones, 39 La. Ann.
935, 3 So. 57.

Nem York.— People v. Randolph, 2 Park.
Or. 174.

North Dakota.— State v. Fisk, 15 N. D.
589, 108 N. W. 485.
OAto.— Hiltabiddle v. State, 35 Ohio St.

52, 35 Am. Rep. 592; Williams v. State, 14
Ohio 222, 45 Am. Dec. 536.

South Carolina.—State v. Coleman, 54 S. C.

162, 31 S. E. 866.

Tennessee.— Wagoner v. State, 5 Lea 352,

40 Am. Rep. 36.

See 42 Cent. Dig. tit. "Rape," §§ 3, 16,

46, 47.

In New York, by statute, "no conviction

for rape can be had against one who was
under the age of fourteen years, at the
time of the act alleged, unless his physical

ability to accomplish penetration is proved
as an independent fact, beyond a reasonable
doubt." Pen. Code, § 279.

A boy over fourteen years of age is pre-

sumed capable of committing rape. State

f. Handy, 4 Harr. (Del.) 566; Payne v.

Com., 110 S. W. 311, 33 Ky. L. Rep. 229;
Com. v. Hummel, 21 Pa. Co. Ct. 445.

28. California.— People ( . Ah Yek, 29 Cal.

575, fourteen years or over.

Illinois.— Schramm v. People, 220 111. 16,

77 N. E. 117 (sixteen or upward) ; Wistrand
V. People, 213 111. 72, 72 N. E. 748; Johnson
V. People, 202 111. 53, 66 N. E. 877.

Missouri.— State v. Hall, 164 JIo. 528, 65
S. W. 248, over sixteen years.

Oregon.— State v. Knighten, 39 Oreg. 63,

64 Pac. 866 (over sixteen years) ; State v.

Huffman, 39 Oreg. 48, 63 Pac. 1.

Pennsylvania.— Com. v. Walker, 33 Pa.
Super. Ct. 167 (sixteen years or over) ; Com.
V. Goodhead, 23 Pa. Co. Ct. 651; Com. v.

Hummel, 21 Pa. Co. Ct. 445.

Vermont.— State r. Sullivan, 68 Vt. 540,

35 Atl. 479, over sixteen.

29. See infra, I, C.

30. On wife by husband see supra, I, A,
2, c.

31. Dawson v. State, 29 Ark. 116; Stephen
V. State, 11 Ga. 225; Com. v. Roosnell. 143
Mass. 32, 8 N. E. 747; 1 Hale P. C. 630.

Female under age of consent see supra, I,

A, 1, a, b; infra, I, A, 2, f, (n).

[I, A, 2, e]

Marriage.^ In a prosecution for rape upon
a child, it is immaterial whether she had
been married; it being sufficient that she
was under the age of consent, and not ac-

cused's wife. People v. Sheffield, (Cal. App.
1908) 98 Pac. 67.

32. State v. Crow, 1 Ohio Dec. (Reprint)
586, 10 West. L. J. 501. And see infra, I,

A, 2, f, (ra).
33. See infra, II, B, 2, s, u)-
34. Arkansas.— Pleasant v. State, 15 Ark.

624, 13 Ark. 360. And see Renfroe v. State,

84 Ark. 16, 104 S. W. 542.

California.— People v. Hartman, 103 Cal.

242, 37 Pac. 153, 42 Am. St. Rep. 108.

Connecticut.— State v. Shields, 45 Conn.
256.

Illinois.— Johnson v. People, 197 111. 48,

64 N. E. 286.

Indiana.— Carney f. State, 118 Ind. 525,

21 N. E. 48; Anderson v. State, 104 Ind.

467, 4 N. E. 63, 5 N. E. 711; Richie v. State,

58 Ind. 355.

Iowa.— State v. Fernald, 88 Iowa 553, 55
N. W. 534.

Kentucky.— Neace v. Com., 62 S. W. 733,
23 Ky. L. Rep. 125.

Michigan.— People v. Crego, 70 Mich. 319,
38 N. W. 281.

New York.— Higgins v. People, 1 Hun 307
la/firmed in 58 N. Y. 377].
North Carolina.— State v. Jefferson, 28

X. C. 305. And see State v. Long, 93 N. C.

542, holding that one might be guilty of

rape on a woman who offered to permit the
intercourse for ten cents.

Tennessee.— Wright v. State, 4 Humphr.
194.

Teicas.— Pefferling r. State, 40 Tex. 486;
Jenkins r. State, 1 Tex. App. 346.

Vtah.— State v. McCune, 16 Utah 170, 51
Pac. 818.

Virginia.— Fry v. Com., 82 Va. 334.

See 42 Cent. Dig. tit. " Rape," §§4, 20.
35. Arkansas.— Renfroe v. State, 84 Ark.

16, 104 S. W. 542.

California.— People v. Johnson, 106 Cal.

289, 39 Pac. 622.

Florida.— Holton v. State, 28 Fla. 303, 9
So. 716.

lona.— State v. Blackburn, 136 Iowa 743,
114 N. W. 531.

Kentucky.— Pugh r. Com., 7 S. W. 541,
8 S. W. 340, 10 Ky. L. Rep. 64.
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utes in punishing carnal knowledge of a female under a certain age, whether
with or without her consent, expressly require that she shall have been pre-

viously chaste or of good repute."

e. The Carnal Knowledge— (i) li^ General. It is of course essential to
the crime of rape that the man shall have actual carnal knowledge of the woman,
and this must be shown either by direct or circumstantial evidence,'' Carnal
knowledge is also necessary, as a rule, under the statutes pxinishing carnal abuse
of female children.^* In such statutes carnal "abuse" means abuse of the sexual
organs by intercourse or the attempt to have the same.''

Michigan.— People v. Abbott, 97 Mich. 484,
56 N. W. 862, 37 Am. St. Rep. 360; People
V. Glover, 71 Mich. 303, 38 N. W. 874.

Missowri.— State v. Duffey, 128 Mo. 549,
31 S. W. 98.

Nebraska.— Harris v. State, 80 Nebr. 195,
114 N. W. 168.
Pennsylvania.— Com. v. Goodhead, 23 Pa.

Co. Ct. 651.
South Dakota.— State v. Smith, 18 S. D.

341, 100 N. W. 740.
Utah.— State v. Williamson, 22 Utah 248,

62 Pac. 1022, 83 Am. St. Rep. 780; State v.

Hilberg, 22 Utah 27, 61 Pac. 215.
36. Michigan.— People v. Mills, 94 Mich.

630, 54 N. W. 488.
Missouri.— State v. Knock, 142 Mo. 515,

44 S. W. 235.

Nebraska.— Burk v. State, 79 Nebr. 241,
112 N. W. 573; George v. State, 61 Nebr.
669, 85 N. W. 840; Bailey v. State, 57 Nebr.
706, 78 N. W. 284, 73 Am. St. Rep. 540.

Oklahoma.— Young v. Territory, 8 Okla.
525, 58 Pac. 724.

Pennsylvania.— Com. v. Allen, 135 Pa. St.

483, 19 Atl. 957.

Tennessee.— Jamison v. State, 117 Tenn.
58, 94 S. W. 675.
In Nebraska previous unchastity is a de-

fense where the girl was over fifteen and
under eighteen, but is immaterial where she
was under fifteen. Harris v. State, 80 Nebr.
195, 114 N. W. 168; Burk v. State, 79 Nebr.
241, 112 N. W. 573; Hubert v. State, 74
Nebr. 220, 104 N. W. 276, 106 N. W. 774;
George v. State, 61 Nebr. 669, 85 N. W. 840.
What constitutes previous chastity.—^A girl

of fifteen who has led a virtuous life for six
or seven years is, notwithstanding possible
unchastity before that time, within a stat-

ute (Mich. Laws (1887), No. 143), punish-
ing any one who shall carnally know a girl

of that age "theretofore chaste." People v.

Mills, 94 Mich. 630, 54 N. W. 488. Previous
unchastity is no bar to a conviction if the
female had reformed and was chaste at the
time of the act. Jamison v. State, 117 Tenn.
58, 94 S. W. 675.

A woman not "previously unchaste,"
within the meaning of Nebr. Cr. Code, e. 4,

§ 12, is one who has never had unlawful
intercourse with a male prior to the inter-

course with which the prisoner stands in-

dicted. The object of the statute is to pro-

tect virtuous maidens, to protect those girls

who are undefiled virgins ; and a female under
eighteen years of age and over fifteen years
of age who has been guilty of unlawful

sexual intercourse with a male is not within
the act. Bailey v. State, 57 Nebr. 706, 78
N. W. 284, 73 Am. St. Rep. 540.

The phrase " good repute " in the proviso

of Pa. Act, May 19, 1887 (Pamphl. Laws
128), which reduces the crime of carnal
knowledge of a woman child under the age
of sixteen who is not of good repute from
rape to fornication, means the general reputa-

tion of the girl for chastity in the community
in which she lives. Com. v. Howe, 35 Pa.
Super. Ct. 554. Compare Com. v. Allen, 135
Pa. St. 483, 19 Atl. 957; Com. v. Davis, 3

Pa. Dist. 271; Com. v. Goodhead, 23 Pa. Co.

Ct. 651.

In Tenn. Acts (igoi), p. sg, c. ig, which,
after prohibiting carnal knowledge of a fe-

male over twelve and under eighteen years
of age, declares that nothing contained in

the act shall authorize a, conviction when
the female is at the time or before the carnal
knowledge a bawd, lewd, or kept female, the
offense is predicated on the " character

"

rather than the " reputation " of the female
for chastity, and " lewdness," as used therein,

includes private as well as notorious un-
chastity. Jamison v. State, 117 Tenn. 58,

94 S. W. 675.

Unchaste conduct after the girl was de-
bauched by defendant is immaterial. State
V. Knock, 142 Mo. 515, 44 S. W. 235.

37. Wesley v. State, 65 Ga. 731; White
V. Com., 96 Ky. 180, 28 S. W. 340, 16 Ky. L.

Rep. 421; State v. Welch, (Greg. 1902) 68
Pac. 808. And see Shirwin v. People, 69
111. 55.

SufSciency of evidence see infra, II, B, 3, b.

38. Williams v. State, 53 Fla. 84, 43 So.

431; White v. Com., 96 Ky. 180, 28 S. W.
340, 16 Ky. L. Rep. 421.

39. Sims V. State, 146 Ala. 109, 41 So.

413; Castleberry v. State, 135 Ala. 24, 33

So. 431; Dawkins v. State, 58 Ala. 376, 29
Am. Rep. 754; Chambers v. State, 46 Nebr.
447, 64 N. W. 1078. Under Nebr. Cr. Code,

§ 12, punishing as rape any male person
of the age of eighteen years or upward who
shall " carnally know or abuse " any female
child under the age of fifteen years with her

consent, it was held that it was error to

charge that such abuse did not necessarily

mean abuse by sexual intercourse attempted
or accomplished, as the word " abuse " was
used as synonymous with ravish. Chambers
V. State, supra. And see Palin v. State, 38

Nebr. 862, 57 N. W. 743. In Alabama, under
a statute punishing any person who "has
carnal knowledge of any female under the

[I, A, 2, e, (i)]
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(ii) Penetration.*" There can be no carnal knowledge without penetra-

tion." Mere actual contact of the sexual organs is not sufficient,*^ and if the

female is not sufficiently developed to admit of the slightest penetration there

can be no carnal knowledge/' The slightest penetration, however, of the body
of the female by the sexual organ of the male is sufficient; it is not necessary that

the penetration should be perfect; ** nor that there shoiild be an entering of the

vagina or rupturing of the hymen; the entering of the vulva or labia is sufficient.**

(hi) Emission. In 1781 it was held ia England that the offense of rape

was not complete without emission.*" This decision was followed for some years

by the English courts,*' and by the courts of some of the United States.** Prior

age of ten years, or abuses such female in

the attempt to have carnal knowledge of her,"

it was held that the term " abuse " must be
limited in its meaning to injuries to the
genital organs in the attempt at carnal
knowledge falling short of actual penetration.

Dawkins v. State, supra. Defendant may be
convicted of carnal abuse without penetra-

tion, as it differs from carnal knowledge in

that particular. State v. Hummer, 72
N. J. L. 328, 65 Atl. 249 [aprmed in 73
N. J. L. 714, 67 Atl. 294].

" Carnal knowledge " includes what is

meant by " carnal abuse," if not synonymous
therewith, as used in Conn. Gen. St. (1902)
§ 1148, directed against a person who shall

carnally know and abuse a female under
sixteen, and to " abuse," within the meaning
of that section, is not to injure the genital

organs of the female, and to an extent not
naturally resulting from an act of normal
intercourse with a fully developed female.

State V. Sebastian, 81 Conn. 1, 69 Atl. 1054.

See also State v. Ferris, 81 Conn. 97, 70 Atl.

587.

40. Sufficiency of evidence see infra, II,

B, 3, b.

41. Alabama.— Waller ». State, 40 Ala.

325.

California.— People v. Howard, 143 Cal.

316, 75 Pac. 1116.

Connecticut.— State v. Shields, 45 Conn.
256.

Delaware.— State v. Burton, 1 Houst. Cr.

Cas. 363.

Florida.— Williams v. State, 53 Fla. 84, 43
So. 431.

Georgia.— Wesley v. State, 65 Ga. 731.

Kansas.— State v. Grubbs, 55 Kan. 678, 41

Pac. 951.

Kentucky.— White v. Com., 96 Ky. 180,

28 S. W. 340, 16 Ky. L. Eep. 421.

OAto.— Williams v. State, 14 Ohio 222, 45
Am. Dec. 536.

Teccas.— Davis v. State, 43 Tex. 189 ; Davis
V. State, 42 Tex. 226; Eodgers v. State, 30

Tex. App. 510, 17 S. W. 1077; Word v.

State, 12 Tex. App. 174.

Wisconsin.— Hardkte v. State, 67 Wis. 552,

30 N. W. 723.

England.— Eeg. ;;. Jordan, 9 C. & P. 118,

38 E. C. L. 80; Reg. v. Allen, 9 C. & P.

31, 38 E. C. L. 30; 1 Hale P. C. 628.

Canada.— Reg. v. Bedere, 21 Ont. 189.

See 42 Cent. Dig. tit. " Rape," § 7.

43. State v. Grubb, 55 Kan. 678, 41 Pac.

951.

[I, A. 2, e, (II)]

43. White v. Com., 96 Ky. 180, 28 S. W.
340, 16 Ky. L. Eep. 421. And see Williams
V. State, 53 Pla. 84, 43 So. 431.

Carnal " abuse " of child see supra, I, A,
2, e, (I) note 39.

44. Alalama.— Waller v. State, 40 Ala.
325.

Connecticut.— State v. Shields, 45 Conn.
256.

Delazvare.— State v. Burton, Houst. Cr.
Cas. 363.

Indiana.— Taylor v. State, 111 Ind. 279,
12 N. E. 400.
loica.— State v. Tarr, 28 Iowa 397.

Kansas.— State v. Grubb, 55 Kan. 678, 41
Pac. 951; State v. Frazier, 54 Kan. 719, 39
Pac. 819.

Michigan.—People v. Rivers, 147 Mich. 643,
111 N. W. 201; People i;. Courier, 79 Mich.
366, 44 N. W. 571.

New York.— People v. Crowley, 102 N. Y.
234, 6 N. E. 384.

North Carolina.— State v. Hargrave, 65
N. C. 466.

South Carolina.— State v. Le Blanc, 3 Brev.
339, 1 Treadw. 354.

Texas.— Kenny v. State, (Cr. App. 1903)
79 S. W. 817, 65 L. R. A. 316; Eodgers v.

State, 30 Tex. App. 510, 17 S. W. 1077.

Wisconsin.—^Murphy «. State, 108 Wis. Ill,

83 N. W. 1112; Hardtke f. State, 67 Wis 552,
30 N. W. 725; Brauer v. State, 25 Wis. 413.

England.— Reg. v. Hughes, 9 C. & P. 752,

2 Moody C. C. 190, 38 E. C. L. 435; Eeg. i>.

Jordan, 9 C. & P. 118, 38 E. C. L. 80; Eeg.
V. McRue, 8 C. & P. 641, 34 E. C. L. 937;
Reg. V. Lines, 1 C. & K. 393, 47 E. C. L. 393;
Rex V. Russen, 1 East P. C. 438.

Canada.— Reg. v. Bedere, 21 Ont. 189.

See 42 Cent. Dig. tit. " Rape," § 7.

Cal. Pen. Code, § 263, making sexual pene-
tration, however slight, suiiicient to complete
rape, is applicable to all the subdivisions of

section 261, defining the offense. People r.

Sheffield (Cal. App. 1908) 98 Pac. 67.

45. Morris v. State, 54 Ga. 440. And see

State V. Hargrave, 65 N. C. 466.

46. Hill's Case, 1 East P. C. 439.

47. Eex V. Cozins, 6 C. & P. 351, 25 E. C. L.

469; Eex v. Cox, 5 C. & P. 297, 24 E. C. L.

574; Eex v. Jennings, 4 C. & P. 249, 1 Lew.
C. C. 93, 19 E. C. L. 499; Cave's Case, 1

East P. C. 438; Eex v. Eeekspear, 1 Moody
C. C. 342; Brook's Case, 2 Lew. C. C. 267;
Eex V. Burrows, E. & R. 386 ; Hawkins P. C.

c. 16, s. 3.

48. State v. Hargrove, 65 N. C. 466; State
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to this decision it was held in England not to be necessary to prove emission.^' It

is not now necessary in any jurisdiction to prove emission at all/" and it is so pro-

vided by statute in England ^^ and many of the United States.^^

f. Want of Consent; Force, Threats, and Fraud— (i) Consent in Gen-
eral. To constitute rape the act must be done without the consent of the female,

or, as it is otherwise expressed, forcibly and agaiast her will.^' If a woman is

capable in the eye of the law of consenting to sexual intercourse,^* carnal knowledge
of her with her consent is not rape,^^ provided her consent is not extorted by
threats and. fear of immediate bodily harm,^° or, in some jurisdictions and under
some circumstances, obtained by fraud." Mere copulation coupled with passive

V. Gray, 53 N. C. 170; Noble v. State, 22
Ohio St. 541; Blackburn v. State, 22 Ohio
St. 102; Williams v. State, 14 Ohio 222, 45
Am. Dec. 536.

49. Rex V. Russen, 1 East P. C. 438; 1

Hale P. C. 628.

50. Alabama.— Waller v. State, 40 Ala.
325.

Connecticut.— State v. Shields, 45 Conn.
256.

Florida.— Williams v. State, 53 Fla. 84,

43 So. 431; Barker v. State, 40 Fla. 178, 24
So. 69.

Louisiana.— State v. Turner, 25 La. Ann.
573.

Nebraska,— Comstock v. State, 14 Nebr.
205, 15 N". W. 355.

New York.— People v. Crowley, 102 N. Y.
234, 6 N. E. 384.

North Ca/rolina.— State v. Monds, 130 N. C.

697, 41 S. E. 789; State v. Storkey, 63
N. C. 7.

Ohio.— Blackburn v. State, 22 Ohio St.

102.

Pennsylvania.— Com. v. Sullivan, Add.
143; Com. v. Childs, 2 Pittsb. 391.

Virginia.— Com. v. Thomas, 1 Va. Cas.

307.

Wisconsin.— Osgood v. State, 64 Wis. 472,

25 N. W. 529.

England.— Reg. v. Marsden, [1891] 2 Q. B.

149, 17 Cox C. C. 297, 60 L. J. M. C. 171,

39 Wkly. Rep. 703; Reg. v. Allen, 9 C. & P.

31, 38 E. C. L. 30; Rex v. Jennings, 4 C. & P.

249, 1 Lew. C. C. 93, 19 E. C. L. 499; Rex
V. Russen, 1 East P. C. 438; Rex v. Reek-
spear, 1 Moody C. C. 342; 1 Hale P. C.

628.

Canada.— Reg. v. Bedere, 21 Ont. 189.

See 42 Cent. Dig. tit. "Rape," § 7.

51. St. 9 Geo. IV, c. 31.

52. See the statutes of the several states.

53. See supra, I, A, 1.

54. Female under age of consent see infra,

I, A, 2, f, (11).
.

Female insane, imbecile, drugged, intoxi-

cated, or asleep see infra, I, A, 2, f, (iii).

55. Alabama.—AWen v. State, 87 Ala. 107,

6 So. 370; McQuirk v. State, 84 Ala. 435, 4
So. 775, 5 Am. St. Rep. 381; Lewis v. State,

30 Ala. 56; State v. Murphy, 6 Ala. 765, 41

Am. Dec. 79.

Arkansas.— Bradley w. State, 32 Ark. 704;

Pleasant v. State, 13 Ark. 360; Charles v.

State, 11 Ark. 389.

California.— People v. Royal, 53 Cal. 62;

People V. Brown, 47 Cal. 447.

Connecticut.— State v. Shields, 45 Conn.
256.

Florida.— 'RoWia v. State, 27 Fla. 387, 9

So. 67.

Georgia.— Mathews v. State, 101 Ga. 547,

29 S. E. 424; Taylor v. State, 50 Ga. 79.

Illinois.— Bean v. People, 124 111. 576, 16

N. E. 656.
Indiana.— Rahke v. People, 168 Ind. 615,

81 N. E. 584; Huber v. State, 126 Ind. 185,

25 N. E. 904; Anderson v. State, 104 Ind.

467, 4 N. E. 63, 5 N. E. 711; Eyler v. State,

71 Ind. 49; Mills v. State, 52 Ind. 187; Whit-
ney V. State, 35 Ind. 503.

/0MM(.— State V. Whimpey, (1908) 118

N. W. 281; State v. Cassidy, 85 Iowa 146, 52

N. W. 1; State v. McCaffrey, 63 Iowa 479, 19

N. W. 331; Pollard v. State, 2 Iowa 567.

Massachusetts.— Cora. v. McDonald, 110
Mass. 405; Com. v. Burke, 105 Mass. 376,

7 Am. Rep. 531.
Michigan.— Don Moran v. People, 25 Mich.

356, 12 Am. Rep. 283; Strang v. People, 24
Mich. 1.

Missouri.— State v. Patrick, 107 Mo. 147,

17 S. W. 666; State v. Cunningham, 100 Mo.
382, 12 S. W. 376; State v. Burgdorf, 53 Mo.
65; State v. Perkins, 11 Mo. App. 82.

Nebraska.— Richards v. State, 36 Nebr. 17,

53 N. W. 1027; Reynolds v. State, 27 Nebr.

90, 42 N. W. 903, 20 Am. St. Rep. 659;
Mathews v. State, 19 Nebr. 330, 27 N. W.
234; Oleson v. State, 11 Nebr. 276, 9 N. W.
38, 38 Am. Rep. 366.

Ne'w York.— People v. Dohring, 59 N. Y.

374, 17 Am. Rep. 349; Walter v. People, 50

Barb. 144; People v. Morrison, 1 Park. Cr.

625 ; Woodin v. People, 1 Park. Cr. 464.

South Carolina.— State v. Sudduth, 52

S. C. 488, 30 S. E. 408.

Texas.— Hooker v. State, 29 Tex. App. 327,

15 S. W. 285.

Virginia.— Brown v. Com., 82 Va. 653.

Wisconsin.— O'Boyle v. State, 100 Wis. 296,

75 N. W. 989; Whittaker v. State, 50 Wis.

518, 7 N. W. 431, 36 Am. Rep. 856; Conners

V. State, 47 Wis. 523, 2 N. W. 1143.

England.— Reg. v. Barrow, L. R. 1 C. C.

156, 11 Cox C. C. 191, 38 L. J. M. C. 20, 17

L. T. Rep. N. S. 293, 17 Wkly. Rep. 102;

Reg. V. Hallett, 9 C. & P. 748, 38 E. C. L.

433.

See 42 Cent. Dig. tit. "Rape," §§ 8 e* seq.,

74.

56. Threats and fear see infra, I, A, 2,

f, (V).

57. Fraud see infra, I, A, 2, f, (vi).

[I, A, 2, f, «]
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acquiescence is not rape.^* Consent of the woman, however reluctantly given, or
if accompanied with mere verbal protests and refusals, at any time during the
intercourse prevents the act from being rape.^' If a man lays hold of a woman
against her will and she afterward consents to intercourse before the act is com-
mitted, it is not rape, but merely assault with intent to commit rape."" If consent
is given by the woman but withdrawn before penetration, and the act is accom-
pUshed by force, it is rape."' If a woman offers to allow a man to have intercourse
with her upon certain conditions precedent, and he refuses to comply with the
conditions, but accomplishes the act without her consent, he is guilty of rape.*^

Consent or condonation after the act is no defense/^

(ii) Female Under Age of Consent. It was held in some of the
early cases that under the common law it was not rape to have sexual intercourse
with a female child, however young, if she consented ; ^ but Sir Matthew Hale
was of the opinion that sexual intercourse with a girl under twelve years of age
was rape, that being the age of female discretion at common law/" When the
punishment for rape was mitigated by statute in England females under twelve
years of age were considered incapable of consent ;

°° but the punishment was
again increased by the statute of Elizabeth and made to apply to aU sexual inter-

course with girls \mder ten years of age, whether with or without their consent; °'

and this statute has been regarded as a part of our common law/' Most states,

however, have enacted statutes on the subject, some of them fixing the age of

consent at ten years, some at twelve, and others at fourteen, fifteen, sixteen, and
even as high as eighteen years."* Some of the statutes apply to females between
certain ages, as, for example, between twelve, fourteen, fifteen, or sixteen and
eighteen, only where the female was of previous chaste character or repute.™
Intercourse with a female under the age of consent at common law, or as thus
fixed by the statute of the state in which the offense occurs, is rape, whether she
consents or not, as she is in law incapable of consent." It makes no difference

58. Mathews v. State, 101 Ga. 547, 29 S. E.

424; State v. Burgdorf, 53 Mo. 65; Richards
V. State, 36 Xebr. 17, 53 X. W. 1027; Perez

V. State, 50 Tex. Cr. 34, 94 S. W. 1036 ; Jen-

kins V. State, 1 Tex. App. 346.

59. Arizona.— Territory v. Potter, 1 Ariz.

421, 25 Pac. 529.

Georgia.— Taylor p. State, 110 Ga. 150, 35

S. E. 161; Mathews v. State, 101 Ga. 547, 29

S. E. 424; Jones v. State, 90 Ga. 616, 16

S. E. 380.

Indiana.— Huber v. State, 126 Ind. 185, 25

N. E. 904.

MassacMisetts.— Com. v. McDonald, 110
Mass. 405.

Missouri.— State v. Burgdorf, 53 Mo. 65.

Nebraska.— Richards v. State, 36 Nebr. 17,

53 N. W. 1027.

New Yorfc.— People i\ Hulse, 3 Hill 309.

Texas.— Jenkins v. State, 1 Tex. App. 346.

Wisconsin.— Brown v. State, 127 Wis. 193,

106 N. W. 536.

60. Georgia.— Tiller v. State, 101 Ga. 782,

29 S. E. 424.

lotoa.— State v. Atherton, 50 Iowa 189, 32

Am. Rep. 134; State v. Cross, 12 Iowa 66,

79 Am. Dec. 519.

Michigan.— People v. Marrs, 125 Mich. 376,

84 N. W. 284.

Missouri.— State v. Cunningham, 100 Mo.
382, 12 S. W. 376.

Vermont.— State v. Hartigan, 32 Vt. 607.

England.— Vieg. v. Hallett, 9 C. & P. 748,

38 E.' C. L. 433.

And see infra, I, B, 2, f, (iv).

61. State V. McCaffrey, 63 Iowa 479, 19
N. \V. 331; Wright v. State, 4 Humphr.
(Tenn.) 194.

62. State r. Long, 93 N. C. 542.

63. See infra, I, D.
64. Reg. V. Read, 2 C. & K. 957, 3 Cox C. C.

266, 1 Den. C. C. 377, 13 Jur. 68, 18 L. J.

M. C. 88, 3 New Sess. Cas. 405, T. & M.
52, 61 E. C. L. 957; Reg. v. Martin, 9

C. & P. 213, 2 Moody C. C. 123, 38 E. C. L.
133; Reg. v. Meredith, 8 C. & P. 589, 34
E. C. L. 907; Reg. v. Webb, 2 C. & P. 933,
61 E. C. L. 933.

65. 1 Hale P. C. 631. And see State v.

Pierson, 44 Ark. 265; State v. Tihnan, 30
La. Ann. 1249, 31 Am. Rep. 236.

68. St. 3 Edw. I, Westminster I, e, 13.

67.. 18 Eliz. c. 7, § 4.

68. See supra, I, A, 1, a.

69. See supra, I, A, 1, b.

70. See supra, I, A, 2, b, note 15; d, text
and note 36.

71. Alalama.— Oakley v. State, 135 Ala.
29, 33 So. 693.

Arkansas.— Henson i'. State, 76 Ark. 267,
88 S. W. 965; Carothers v. State, 75 Ark.
574, 88 S. W. 585; Coates v. State, 50 Ark.
330, 7 S. W. 304; Dawson v. State, 29 Ark.
116; Charles v. State, 11 Ark. 389.

California.— People v. Harlan, 133 Cal. 16,

65 Pac. 9.

Colorado.— Gibbs v. People, 36 Colo. 452,
85 Pac. 425.

[I, A, 2, f, (I)]
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whether the female has passed the age of puberty or not; if she is under the age
limit fixed by statute, consent is immaterial and all sexual intercourse is rape."
Carnal knowledge of a woman under the age of consent is rape, even though she

Connecticut.— State v. Gaul, 50 Conn. 578

;

State V. Worden, 46 Conn. 349, 33 Am. Eep.
27.

Dakota.— Territory v. Keyes, 5 Dak. 244,
38 N. W. 440.

Delaioare.— State v. Cunningham, 5 Pen-
new. 294, 63 Atl. 30; State v. Barrett, 5
Pennew. 147, 59 Atl. 45; State v. Smith, 9
Houst. 588, 33 Atl. 441.
Florida.— Sehang v. State, 43 Pla. 561, 31

So. 346.

Georgia.— Stephen v. State, 11 Ga. 225.
Illinois.—^Addison v. People, 193 111. 405,

62 N. E. 235.

Indiana.— Hanes v. State, 155 Ind. 112,
57 N". E. 704.

loim.— State v. Blackburn, (1907) 110
N. W. 275; State v. Bebb, 125 Iowa 494, 96
N. W. 714; State v. Cross, 12 Iowa 66, 79
Am. Dec. 519.

Kansas.— State v. Daugherty, 63 Kan. 473,
65 Pac. 695; State v. Prazier, 54 Kan. 719,
39 Pac. 819; State v. Woods, 49 Kan.
237; 30 Pac. 520; State v. Eberline, 47
Kan. 155, 27 Pac. 839; State v. Crawford,
39 Kan. 257, 18 Pac. 184.
Kentucky.— White i\ Com., 96 Ky. 180, 28

S. W. 340, 16 Ky. L. Eep. 421; Payne v.

Com., 110 S. W. 311, 33 Ky. L. Eep. 229.
Louisiana.— State v. Mehojovitch, 118 La.

1013, 43 So. 660; State v. Miller, 42 La. Ann.
1186, 8 So. 309, 21 Am. St. Eep. 418; State
V. Tilman, 30 La. Ann. 1249, 31 Am. Eep.
236.

Massachusetts.—Com. v. Murphy, 165 Mass.
66, 42 N. E. 504, 30 L. E. A. 734, 52 Am.
St. Eep. 496; Com. v. Eoosnell, 143 Mass.
32, 8 N. E. 747.

Michigan.— People v. Chamblin, 149 Mich.
653, 113 N. W. 27; People v. Smith, 122
Mich. 284, 81 N. W. 107; People v. Schoon-
maker, 117 Mich. 190, 75 N. W. 439, 72 Am.
St. Eep. 560; People v. Goulette, 82 Mich.
36, 45 N. W. 1124; People v. Courier, 79
Mich. 366, 44 N. W. 571 ; People v. Crosswell,
13 Mich. 427, 87 Am. Dec. 774; People v.

McDonald, 9 Mich. 150.
Minnesota.— State v. EoUins, 80 Minn. 216,

83 N. W. 141.

Mississippi.— Williams v. State, 47 Miss.
609.

Missouri.— State v. Day, 188 Mo. 359, 87
S. W. 465; State v. Allen, 174 Mo. 689, 74
S. W. 839; State v. Ernest, 150 Mo. 347, 51
S. W. 688; State v. Knock, 142 Mo. 515,
44 S. W. 235; State v. Lacey, 111 Mo. 513, 20
S. W. 238; State v. Houx, 109 Mo. 654, 19

S. W. 35, 32 Am. St. Eep. 686. And see

State V. George, 214 Mo. 262, 113 S. W. 1116.

Montana.— State v. Mahoney, 24 Mont.
281, 61 Pac. 647; State v. Bowser, 21 Mont.
133, 53 Pac. 179.

Nebraska.— Baxter v. State, 80 Nebr. 840,
115 N. W. 534; Liebseher v. State, 69 Nehr.
395, 95 N. W. 870; Myers v. State, 54
Nebr. 297, 74 N. W. 605; Hall v. State,

r90]

40 Nebr. 320, 58 N. W. 929 ; State v. Wright,
25 Nebr. 38, 40 N. W. 596. And see Hubert
V. State, 74 Nebr. 220, 104 N. W. 276, 106

N. W. 774.

New Jersey.— Parrell ». State, 54 N. J. L.

416, 24 Atl. 723.

North Carolina.— State v. Johnston. 76
N. C. 209.

Oregon.— State v. Knighton, 39 Oreg. 63,

64 Pac. 866, 87 Am. St. Eep. 647; State v.

Home, 20 Oreg. 485, 26 Pac. 665; State v.

Jarvis, 18 Oreg. 360, 23 Pac. 251.

Pennsylvania.— Com. v. Howe, 35 Pa.
Super. Ct. 554.

Tennessee.—^ Jamison v. State, 117 Tenn.
58, 94 S. W. 675.

Texas.— Davis v. State, 42 Tex. 226; Eob-
ertson v. State, 51 Tex. Cr. 493, 102 S. W.
1130; Donley v. State, 44 Tex. Cr. 428, 71

S. W. 958; Buchanan v. State, 41 Tex. Cr.

127, 52 S. W. 769 ; Exon v. State, ( Cr. App.

)

33 S. W. 336; Comer v. State, (Cr. App.
1892) 20 S. W. 547; Eodgers v. State, 30
Tex. App. 516, 17 S. W. 1077; Mayo v.

State, 7 Tex. App. 342. And see Fields v.

State, 39 Tex. Cr. 488, 46 S. W. 814.

Virginia.— Lawrence v. Com., 30 Gratt.

845; Givens v. Com., 29 Gratt. 830; Corii.

V. Bennet, 2 Va. Cas. 235.

Washington.— State v. Adams, 41 Wash.
552, 83 Pac. 1108; State v. Fetterly, 33 Wash.
599, 74 Pac. 810; State v. Eoller, 30 Wash.
692, 71 Pac. 718.

Wisconsin.— Loose v. State, 120 Wis. 115,

97 N. W. 526; Proper v. State, 85 Wis. 615,

55 N. W. 1135; State v. Mueller, 85 Wis.
203, 55 N. W. 165.

Wyoming.— Eoss v. State, 16 Wyo. 285,

93 Pac. 299, 94 Pac. 217.
England.— Eeg. v. Beale, L. E. 1 C. C. 10,

10 Cox C. C. 157, 12 Jur. N. S. 12, 35 L. J.

M. C. 60, 13 L. T. Eep. N. S. 335, 14 Wkly.
Eep. 57; Eeg. v. Banks, 8 C. & P. 574, 34
E. C. L. 899; 4 Blaekstone Comm. 212; 1

Hale P. C. 628. And see Eeg. v. Neale, 1

C. & K. 591, 1 Den. C. C. 36, 47 E. C. L. 591.

See 42 Cent. Dig. tit. " Eape," §§ 2, 12.

The carnal knowledge or abuse under such
statutes see supra, I, A, 2, e, (i).

72. Arkansas.— State v. Pierson, 44 Ark.
265.

Iowa.— State v. Bailor, 104 Iowa 1, 73
N. W. 344, holding that where prosecutrix

was under age as fixed by statute it was
immaterial that she was large for her age,

physically strong, and of a romping disposi-

tion, as defendant was guilty of rape whether
she consented or not.

Michigan.— People v. Miller, 96 Mich. 119,

55 N. W. 675.

Missouri.— State v. Houx, 109 Mo. 654, 19

S. W. 35, 32 Am. St. Eep. 686.

Nebraska.— State v. Wright, 25 Nebr. 38,

40 N. W. 596.

Texas.— Smith v. State, (Cr. App. 1906)
74 S. W. 556.

[I, A, 2, f, (n)]
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be a married woman, if she is not the wife of the accused.'^ Nor is it a matter of

defense that defendant was informed and beUeved that the female was above
the age of consent, if in fact she was under such age.'* A female who is over
the age of consent, but still a child in mental and physical development, is not
capable of giving consent.'" Statutes making sexual intercourse with females
under a given age rape are constitutional and a valid exercise of legislative power;"
nor are they invaUd because defendant might have been indicted under some
other statute for the same act;" nor is there any conflict between such statutes

and those allowing females to marry under the age of consent." There must be
strict proof of age, place, and all other restrictions imposed by such statutes.'*

Carnal knowledge of a woman by force is none the less rape as at common law,

because of the passage of statutes fixing the age of consent.*"

(in) Female Insane, Imbecile, Drugged, Intoxicated, or Asleep.'
By statute in some states, and at common law when there is no such statute,

a man who has sexual intercourse with a woman mentally incapable of consent
because of insanity or imbecihty is guilty of rape, although she does not resist

and no force is used; but the woman must be so imbecile or insane as not to know
the nature of the act; if she has sufficient intellect to know the nature of the act

a,nd yields to gratify her own lust it is not rape.'' The fact that defendant did

not know that the woman was incapable of giving consent is no defense,*^ unless

made so by statute.^ So, if abUity to resist is taken away by administering drugs,

See 42 Cent. Dig. tit. " Rape," § 8.

Compare Blackburn i;. State, 22 Ohio St.

102.

73. Smith i: State, (Tex. Cr. App. 1903)
74 S. W. 556.

74. Defendant's ignorance or mistake as
to the girl's age is immaterial see infra, I, D.

75. Jones v. State, 106 Ga. 365, 34 S. E.

1T4; Stephen v. State, 11 Ga. 225; State v.

Cross, 12 Iowa 66, 79 Am. Dec. 519; Anschick
V. State, 6 Tex. App. 524; Reg. v. Day, 9

C. & P. 722, 38 E. C. L. 419.

76. State i: Rollins, 80 Minn. 216, 83 N^. W.
141; State v. Hunter, 171 Mo. 435, 71 S. W.
675; State v. Phelps, 22 Wash. 181, 60 Pac.
134.

77. Johnson v. People, 202 111. 53, 66
N. E. 877; Chapman v. State, 61 Xebr. 888,

86 N. W. 907; Loose r. State, 120 Wis. 115,

97 N. W. 526.

78. Plunkett r. State, 72 Ark. 409, 82
S. W. 845; State r. Rollins, 80 Minn. 216,

83 N. W. 141.

79. State v. Pucca, 4 Pennew. (Del.) 71,

55 Atl. 831; State v. Deputy, 3 Pennew.
(Del.) 19, 50 Atl. 176; Hubert v. State, 74
Nebr. 220, 104 N. W. 276, 106 N. W. 774;
George v. State, 61 Nebr. 669, 8.5 N. W.
840; Com. v. Allen, 135 Pa. St. 483, 19 Atl.

957; Com. i: Davis, 3 Pa. Dist. 271; Com.
V. Goodhead, 23 Pa. Co. Ct. 651; Jamison !'.

State, 117 Tenn. 58, 94 S. W. 675. And see

infra, II, B, 1, b. 3, i.

80. State v. Knock, 142 Mo. 515, 44 S. W.
235; State v. Haddon, 49 S. C. 3D8, 27 S. E.

194.

81. Alabama.— McQuirk v. State, 84 Ala.

435, 4 So. 775, 5 Am. St. Rep. 381.

Arkansas.— Harvey r. State, 53 Ark. 425,

14 S. W. 645, 22 Am. St. Rep. 229.

California.— People r. Griffin, 117 Cal.

583, 49 Pac. 711, 59 Am. St. Rep. 216, by
statute.
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Georgia.— Gore v. State, 119 Ga. 418, 46
S. E. 671, 100 Am. St. Rep. 182.

Iowa.— State t. Atherton, 50 Iowa 189, 32
Am. Rep. 134; State v. Tarr, 28 Iowa 397.

Massachusetts.— Com. v. Burke, 105 Mass.
376, 7 Am. Rep. 531.

Michigan.— People v. Crosswell, 13 Mich.
427, 87 Am. Dec. 774, holding that a man
who has sexual intercourse with a woman
of good size and strength and of mature
age, but who is shown to have been in a state

of dementia, not idiotic, but approaching to-

ward it, no fraud or force having been used,

is not guilty of rape.

Missouri.— State v. Williams, 149 Mo. 496,

51 S. W. 88; State v. Cunningham, 100 Mo.
382, 12 S. W. 376.

yew York.— Walter t'. People, 50 Barb.
144.

Ohio.— State r. Crow, 1 Ohio Dee. (Re-

print) 586, 10 West. L. J. 501.

Tennessee.— Bloodworth v. State, 6 Baxt.
614, 32 Am. Rep. 546.

Texas.— Caruth v. State, (Cr. App. 1894)
25 S. W. 778; Rodriguez v. State, 20 Tex.

App. 542; Baldwin v. State, 15 Tex. App.
275.

England.— Reg. v. Barratt, L. R. 2 C. C.

81, 12 Cox C. C. 498, 43 L. J. M. C. 7, 29

L. T. Rep. N. S. 409, 22 Wkly. Rep. 136;
Reg. V. Fletcher, Bell C. C. 63, 8 Cox C. C.

131, 5 Jur. N. S. 179, 28 L. J. M. C. 85, 7

Wkly. Rep. 204; Reg. v. Mayers, 12 Cox
C. C. 311: Reg. v. Ryan, 2 Cox C. C.

115.

See 42 Cent. Dig. tit. "Rape," § 11.

82. People r. Griffin, 117 Cal. 583, 49 Pac.

711, 59 Am. St. Rep. 216. Compare, how-
ever, State r. Cunningham, 100 Mo. 382, 12

S. W. 376.

83. See Caruth r. State, (Tex. Cr. App.
1894) 25 S. W. 778; Tex. Pen. Code, art.

633.
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even though the woman may be conscious, sexual intercourse with her is rape.*^

If a drug is administered for a lawful purpose, and wrongful intent is formed
afterward, carnal knowledge of the woman while in a state of stupefaction is rape/"
And if the woman is intoxicated to the extent of being unable to resist, the act

is without her consent and is rape.'° In like manner carnal knowledge of a woman
who is asleep is without her consent and is rape; *' but if a woman is awakened
by the act and makes no resistance it is not rape.''

(iv) Force and Resistance. In the absence of threats, or other things

which make resistance impossible, there must be not only an entire absence of

mental consent or assent, but there must be the most vehement exercise of every
physical means or faculty within the woman's power to resist penetration, and
a persistence in such resistance until the offense is consummated.'" The term
"rape" imports not only force and violence on the part of the man but resistance

on the part of the woman. °" There must be force, actual or constructive, and
resistance. °^ In the absence of proof of resistance consent is presumed. ^^ Mere
general statements of prosecutrix that she resisted are not sufScient, but the
specific acts of resistance must be shown."' The dissent and repulsion must be
shown beyond a reasonable doubt."' It is said in some of the cases that there
must be the utmost reluctance and the utmost resistance,"^ but this rule is repudi-

84. state ;•. Green, 2 Ohio Dec. (Reprint)
255, 2 West. L. Month. 183, chloroform render-
ing the woman incapable of resistance, al-

though she was not unconscious.
Cantharides cannot overcome a woman's

mental or physical power to resist. State
V. Lung, 21 Nev. 209, 28 Pac. 235, 37 Am.
St. Rep. 505.
85. Harlan v. People, 32 Colo. 397, 7G

Pae. 792.

86. Territory v. Edie, 6 N. M. 555, 30
Pac. 851 (by statute) ; State v. Hairston,
121 N. C. 579, 28 S. E. 492. Where defendant
gave a woman liquor for the purpose of

exciting her so that she would consent, and
after she became insensible had sexual inter-

course with her, he was held guilty of rape,

Reg. f. Camplin, 1 C. & K. 746, 1 Cox
C. C. 220, 1 Den. C. C. 89, 47 E. C. L. 746.

Contra, under the New York statute see

People V. Quin, 50 Barb. (N. Y.) 128.

87. Arkansas.— Maupin v. State, (1890)
14 S. W. 924; Harvey v. State, 53 Ark. 425,

14 S. W. 645, 22 Am. St. Rep. 229 [overruling

Charles v. State, 11 Ark. 389].

Massachusetts.— Com, v. Burke, 105 Mass.

376, 7 Am. Rep. 531.

Missouri.— State v. Welch, 191 Mo. 179,

89 S. W. 945.

New York.— People v. Bartow, 1 Wheel.

Cr 378
Texas.— Fa.jne v. State, 40 Tex. Cr. 202,

49 S. W. 604, 76 Am. St. Rep. 712. The
case of Mooney v. State, 29 Tex. App. 257,

15 S. W. 724, is cited sometimes as in con-

flict with Payne v. State, supra, and is cited

in the latter case as authority for the position

taken there, but there was doubt about the

woman being asleep, and the indictment was
for fraudulently personating her husband,

and what was said al)out the crime when
the woman is asleep is dictum.

England.— Reg. v. Barrow, L. R. 1 C. C.

156, 11 Cox C. C. 191, 38 L. J. M. C. 20,

17 L. T. Rep. N. S. 293, 17 Wkly. Rep. 102;

Eeg. V. Young, 14 Cox C. C. 114, 38 L. T.

Rep. X. S. 540; Reg. v. Flattery, 13 Cox
C. C. 388, 2 Q. B. D. 410, 46 L. J. M. C.

130, 36 L. T. Rep. N. S. 32, 25 Wkly. Rep.
398; Rex v. Mayers, 12 Cox C. C. 311.
Compare, however. Com. v. Fields, 4 Leigh

(Va.) 648.

88. Pollard v. State, 2 Iowa 567.

89. Georgia.—^ Mathews v. State, 101 Ga.
547, 29 S. E. 424.

Indiana.— Rahke v. State, 168 Ind. 615,
81 N. E. 584; Mills v. State, 52 Ind. 187.

Iowa.— State v. Whimpey, (1908) 118
N. W. 281.

Nebraska.— Richards v. State, 36 Nebr. 17,
53 N. W. 1027.
New York.— People v. Dohring, 59 N". Y.

374, 17 Am. Rep. 349.

Texas.— Frice v. State, 36 Tex. Cr. 143,
35 S. W. 988.

Wisconsin.— Brown v. State, 127 Wis. 193,
106 N. W. 536; O'Boyle v. State, 100 Wis.
296, 75 N". W. 989.

90. Rookey v. State, 70 Conn. 104, 38
Atl. 911; Huber v. State, 126 Ind. 185, 25
N. E. 904; Mills v. State, 52 Ind. 187; Perez
V. State, 50 Tex. Cr. 34, 94 S. W. 1036; Jen-
kins V. State, 1 Tex. App. 346.

91. McNair v. State, 53 Ala. 453; Bradley
V. State, 32 Ark. 704; Rueker v. People, 224
111. 131, 79 N. E. 606; Wyatt v. State, 2
Swan (Tenn. ) 394. And see Pavne v. Com.,
110 S. W. 311, 33 Ky. L. Rep. 229; Sowers
V. Territory, 6 Okla. 436, 50 Pac. 257.

92. Perez v. State, 50 Tex. Cr. 34, 94 S. W.
1036.

93. State v. Cowing, 99 Minn. 123, 108
N. W. 851; Brown v. State, 127 Wis. 193,
106 N. W. 536.

94. McQuirk v. State, 84 Ala. 435, 4 So.

775, 5 Am. St. Rep. 381; Huber v. State, 125
Ind. 185, 25 N. E. 904; Anderson v. State,
104 Ind. 467, 4 N. E. 63, 5 N". E. 711 ; Pollard
V. State, 2 Iowa 567; State,*. Perkins, 11
Mo. App. 82. See infra, II, B. 3, g.

95. Georgia.— Mathews v. State, 101 Ga.
547, 29 S. E. 424.

[I, A, 2, f, (IV)]
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ated in other jurisdictions.^^ The true rule is that the amount of resistance

necessary will depend oq the circumstances, such as the relative strength of the par-

ties, the age and condition of the female, theuselessnessof resistance, and the degree

of force manifested."' It is not necessary that the force should be such as to

create a reasonable apprehension of death." If such violence is used as to render

the woman unconscious this is rape by force and not of an unconscious woman.""
Where there is no resistance from incapacity the mere force of penetration is

sufficient.'

(v) Threats and Fear. It is not always necessary that actual physical
force be used, or that there be physical resistance, even where the female is

capable of consenting. If she jdelds through fear caused by threats of great

bodily injury, there is constructive force and the intercourse is rape.^ The
threats must be made before the act, and must be of bodily harm to the woman.^

(vi) Fraud and Surprise. Although there are some cases to the con-

Michigan.— Don Moran v. People, 25 Mich.
356, 12 Am. Eep. 283; Strang ?\ People, 24
Mich. 1.

Missouri.— State v. Burgdorf, 53 Mo. 65.

New Mexico.— Mares v. Territory, 10 N. M.
770, 65 Pac. 165.

New York.— People v. Abbot, 19 Wend.
192; People v. Morrison, 1 Park. Cr. 625.

96. State v. Shields, 45 Conn. 256; State
V. Sudduth, 52 S. C. 488, 30 S. B. 408.

97. Connecticut.—State v. Shields, 45 Conn.
256.

Delaware.— State v. Riggs, Houst. Cr. Cas.
120.

/ndiono.— Rahke v. State, 168 Ind. 615, 81
^r. E. 584; Huber v. State, 126 Ind. 185, 25
N. E. 904; Anderson v. State, 104 Ind. 467,
4 N. E. 63, 5 N. B. 711; Pomeroy v. State,

94 Ind. 96, 48 Am. Eep. 146; Ledley v. State,

4 Ind. 580.

lou-a.— State v. Ward, 73 Iowa 532, 35
N. W. 617; State v. Cross, 12 Iowa 66, 79
Am. Dec. 519; Pollard v. State, 2 Iowa
567.

Massachusetts.—^Com. v. McDonald, 110
Mass. 405.

Missouri.— State v. Cunningham, 100 Mo.
382, 12 S. W. 376; State v. Perkins, 11 Mo.
App. 82.

Nebraska.— VasUgh-R v. State, 78 Nebr. 317,

110 N". W. 992.

Sew Mexico.— Mares v. Territory, 10 N. M.
770, 65 Pao. 165.

yew York.— People v. Dohring, 59 N. Y.
374, 17 Am. Rep. 349 ; People v. demons, 37
Htm 580. And see Dean v. Raplee, 75 Hun
389, 27 N. Y. Suppl. 438 [affwmed in 145

N. Y. 319, 39 N. Y. Suppl. 952].

Oklahoma.— Sowers v. Territory, 6 Okla.

436, 50 Pac. 257.

Texas.— Jenkins v. State, 1 Tex. App. 346.

r/tofe.— State V. McCune, 16 Utah 170, 51

Pac. 818.

See 42 Cent. Dig. tit. "Rape," §§ 6, 13.

98. Waller v. State, 40 Ala. 325.

99. State v. Reid, 39 Minn. 277, 39 N. W.
796.

1. Gore v. State, 119 Ga. 418, 46 S. E.

671, 100 Am. St. Rep. 182; Rahke v. State,

168 Ind. 615, 81 N. B. 584. See supra, I,

A, 2, f, (m).
3. Alabama.— Shepherd v. State, 135 Ala.

[I, A, 2, f, (IV)]

9, 33 So. 266; Hooper v. State, 106 Ala. 41,

17 So. 679.

Arkansas.— Pleasant v. State, 13 Ark. 360.

Connecticut.— State v. Shields, 45 Conn.
256.

Florida.— Doyle v. State, 39 Fla. 155, 22

So. 272, 63 Am. St. Rep. 159; Rice v. State,

35 Pla. 236, 17 So. 286, 48 Am. St. Rep. 245.

Georgia.— Vanderford v. State, 126 Ga.

753, 55 S. E. 1025.
Illinois.— Huston !). People, 121 111. 497,

13 N. B. 538.

Indiana.— Rahke v. State, 168 Ind. 615,

81 N. E. 584; Felton v. State, 139 Ind. 531,

39 N. E. 228.

/oioa.— State v. Ward, 73 Iowa 532, 35
N. W. 617.

Kansas.— State v. Ruth, 21 Kan. 583.

Kentucky.— Smith v. Com., 119 Ky. 280,
83 S. W. 647, 26 Ky. L. Rep. 1229; Clymer
V. Com., 64 S. W. 409, 23 Ky. L. Rep. 1041.

Michigan.—Turner v. People, 33 Mich. 363;
Don Moran v. People, 25 Mich. 356, 12 Am.
Rep. 283; Strang V. People, 24 Mich. 1.

Missouri.— State v. Cunningham, 100 Mo.
382, 12 S. W. 376.

New Mexico.— Territory v. Edie, 6 N. M.
555, 30 Pac. 851.

Oklahoma.— Sowers v. Territory of Okla.

436, 50 Pac. 257.

Tennessee.— Wright v. State, 4 Humphr.
194.

Texas.— Ferez v. State, 50 Tex. Cr. 34, 94
S. W. 1036; Sharp v. State, 15 Tex. App.
171.

West Virginia.— State v. Grove, 61 W. Va.
697, 57 S. E. 296, holding that an instruction

in a prosecution for rape, to the effect that

a consent through fear of anything other

than death or great bodily harm will pre-

vent conviction was properly refused.

Wisconsin.— Whittaker v. State, 50 Wis.
518, 7 N. W. 431, 36 Am. Rep. 856.

England.— Reg. v. Woodhurst, 12 Cox C. C.

443; Reg. v. Hallett, 9 C. & P. 748, 38 E. C. L.

433 ; Reg. V. Jones, 4 L. T. Rep. N. S. 154.

See 42 Cent. Dig. tit. "Rape," § 10.

3. Darrell v. Com., 88 S. W. 1060, 28 Ky.
L. Rep. 27, holding that where, immediately
after the act, the accused told the woman
that he would kill her father if she told
him, this did not constitute rape.
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trary,* it is very generally held, in the absence of a statute, that where a woman
is capable of consenting and does consent to sexual intercourse, the man is not
guilty of rape, although her consent was obtained by fraud or surprise.^ But
if she is deceived by fraud as to the act perpetrated on her, it is rape, although

she makes no resistance." Thus if a woman consents to sexual intercourse with
a man under the belief that she is legally married to him, being misled by his

false statements, the marriage being a mere sham, the act is not rape.' So, if

a physician falsely represents to a woman that sexual intercourse is necessary

as a part of treatment, and she, beheving such representations, consents, it is not
rape; * but if the woman is induced by fraud to submit to sexual intercourse

when she does not understand the nature of the act it is rape." And by the weight
of authority, in the absence of a statute, sexual intercourse with a female with
her consent does not constitute rape, although her consent is obtained by fraudu-

lent personation of her husband." Statutes have been enacted, however, in

England and in some of the United States making it rape to have intercourse

with a woman by falsely personating her husband."
B. Attempts and Assaults With Intent to Rape — l. In General. It is

a crime at common law to attempt to commit rape " or to assault a woman with

4. See the contra cases cited infra, this

section, notes 7, 10.

5. Alabama.— State v. Murphy, 6 Ala. 765,

41 Am. Dec. 79.

Arkansas.— Pleasant v. State, 13 Ark. 380.

California.— People v. Royal, 53 Cal. 62.

Indiana.— Pomeroy v. State, 94 Ind. 90,

48 Am. Rep. 146.

Michigan.— Don Moran v. People, 25 Mich.
356, 12 Am. Rep. 283.
New York.— Walter v. People, 50 Barb.

144.

North Carolina.— State v. Brooks, 76
N. C. 1.

Tennessee.— Bloodworth v. State, 6 Baxt.

614, 32 Am. Rep. 546.
Virginia.— Com. v. Fields, 4 Leigh 648.

Wisconsin.— Whittaker v. State, 50 Wis.
518, 7 N. W. 431, 36 Am. Rep. 856.

England.— Reg. v. Barrow, L. R. 1 C. C.

156, 11 Cox C. C. 191, 38 L. J. M. C. 20, 17

L. T. Rep. N. S. 293, 17 Wkly. Rep. 102;

Reg. V. Stanton, 1 C. & K. 415, 47 E. C. L.

415. .

See 42 Cent. Dig. tit. "Rape," § 9.

6. Pomeroy v. State, 94 Ind. 96, 48 Am.
Rep. 146.

7. State V. Murphy, 6 Ala. 765, 41 Am. Dec.

79; Bloodworth v. State, 6 Baxt. (Tenn.)

614, 32 Am. Rep. 546. Contra, under the

Texas statute, see Lee v. State, 44 Tex. Cr.

354, 72 S. W. 1005, 61 L. R. A. 904.

8. Pomeroy v. State, 94 Ind. 96, 48 Am.
Rep. 146; Don Moran v. People, 25 Mich.

356, 12 Am. Rep. 283; Walter v. People, 50

Barb. (N. Y.) 144.

9. Pomeroy v. State, 94 Ind. 96, 48 Am.
Rep. 146, holding that where a physician

made an examination of a girl nineteen years

old in her mother's presence and said that

she was suffering from a womb disease, and
afterward, under pretense of making a fur-

ther examination, took her into a private

room, where, under the same pretense, he

succeeded in having connection with her

without her making any outcry, he was
guilty of rape. See also Eberhardt v. State,

134 Ind. 651, 34 N. E. 637; State v. Nash,
109 N. C. 824, 13 S. E. 874; Reg. v. Flattery,

2 Q. B. D. 410, 13 Cox C. C. 388, 46 L. J.

M. C. 130, 36 L. T. Rep. N. S. 32, 25 Wkly.
Rep. 398; Reg. v. Stanton, 1 C. & K. 415, 47
E. C. L. 415; Reg. v. Camplin, 1 C. & K.
746, 1 Cox C. C. 220, 1 Den. C. 0. 89, 47
E. C. L. 746; Reg. v. Case, 4 Cox C. C.

220.

10. Alabama.— Lewis v. State, 30 Ala. 54,

68 Am. Dec. 113.

Michigan.— Don Moran v. People, 25 Mich.
356, 12 Am. Rep. 283.

North CaroUna.^Stsite v. Brooks, 76 N. C. 1.

Tennessee.— Wyatt v. State, 2 Swari 394.
Texas.^F&jne v. State, 38 Tex. Or. 494,

43 S. W. 515, 70 Am. St. Rep. 757; Mooney
V. State, 29 Tex. App. 257, 15 S. W. 724.

England.— Reg. v. Barratt, L. R. 2 C. C.

81, 12 Cox C. C. 498, 43 L. J. M. C. 7, 29
L. T. Rep. N. S. 409, 22 Wkly. Rep. 136;
Reg. V. Barrow, L. R. 1 0. C. 156, 11 Cox
C. C. 191, 38 L. J. M. C. 20, 17 L. T. Rep.
N. S. 293, 17 Wkly. Rep. 102; Reg. «>. Fletcher,

L. R. 1 C. C. 39, 10 Cox C. C. 248, 12 Jur.
N. S. 505, 35 L. J. M. C. 172, 14 L. T. Rep.
N. S. 573, 14 Wkly. Rep. 774; Reg. v. Clarice,

3 C. L. R. 86, 6 Cox C. C. 412, Dears. C. C.

397, 18 Jur. 1059, 24 L. J. M. C. 25, 3 Wkly.
Rep. 20; Reg. v. Sweenie, 8 Cox C. C. 223;
Reg. V. Williams, 8 C. & P. 286, 34 E. C. L.

737; Reg. v. Saunders, 8 C. & P. 265, 34
E. C. L. 725; Rex v. Jackson, R. & R. 361.

Contra.— State v. Shepard, 7 Conn. 54;
People V. Bartow, 1 Wheel. Cr. (N. Y.) 378;
Reg. V. Dee, L. R. 14 Ir. 468, 15 Cox C. C.

579; Reg. v. Young, 14 Cox C. C. 114, 38

L. T. Rep. N. S. 540.

11. State V. Williams, 128 N. C. 573, 37

S. E. 952 ; Mooney v. State, 29 Tex. App. 257,

15 S. W: 724; 48 & 49 Viet. c. 69, § -1.

And see the statutes referred to supra, I, A,

1, b, note 8.

12. See Ceiminal Law, 12 Cyc. 176. And
see State v. Pickett, 11 Nev. 255, 21 Am. Rep.

754; Glover v. Com., 86 Va. 382, 10 8. E.
420.

[I. B. 1]
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intent to rape her." In some states these offenses are punished by statute."

According to the better opinion, attempt to rape differs from assault with intent

to ravish. The word "attempt" in its largest signification means a trial or phys-
ical effort to do a thing. The intent in the mind covers the thing in full, the

act covers it only in part.'' In some jurisdictions the distinction is observed,

and attempt to ravish is defined as an ineffectual offer by force to have carnal

connection.'" Elsewhere it has been held that the two offenses are the same."
It is sometimes said that assault with intent to commit rape cannot be made with-
out the use of violence, but an attempt to commit rape includes attempts by
fraud, or threats, or with a female under age, or by other means than actual
force, as where one attempts rape by the use of chloroform,'* or attempts to per-
sonate a husband,'" or attempts to have intercourse with a woman while she is

asleep ;^" but there can be no such offense as axi attempt to commit an assault with
intent to commit a rape.^'

2, Nature and Elements of Offense— a. Felony or Misdemeanor. An
attempt to commit rape or an assault with intent to rape is merely a misdemeanor
at common law and under some statutes,^^ but they are now felonies in most juris-

dictions either by express statutory provision or because they are made punish-

able by confinement in the state prison.^'

b. By Whom the Offense May Be Committed. By the weight of authority a
boy who is so young as to be incapable of committing rape ^* cannot be guilty of

an attempt or an assault with intent to rape.^' The same is true, according to

But in Ohio it was held that an attempt to

commit rape on a female under ten years of

age wa8 not a crime, as it was not punished
by any statute and there were no common-law
crimes in that state. Smith o. State^ 12 Ohio
St. 466, 80 Am. Dec. 355.

13. It is punished as an aggravated as-

sault. See Assault and Battbet, 3 Cye.

1026. And see Hookey v. State, 70 Conn.
104, 38 Atl. 911.

14. See the statutes of the several states.

And see Lewis v. State, 35 Ala. 380; People
V. Gardner, 98 Cal. 127, 32 Pac. 880; In re

Lloyd, 51 Kan. 501, 33 Pac. 307; State v.

Hearsey, 50 La. Ann. 373, 213 So. 372; State

V. Martin, 14 N. C. 329.

15. Lewis V. State, 35 Ala. 380; State v.

Martin, 14 N. C. 329. And see Ross v. State,

16 Wyo. 285, 93 Pac. 299, 302, 94 Pac. 217,

where it is said: "A distinction is made and
carried into the decisions between attempts
to commit and an assault with intent to com-
mit a felony. In the former the question of

assault is not necessarily involved, while in

the latter it is an essential element of the

crime charged, and as such must be proven."

16. California.— People v. Gardner, 98 Cal.

127, 32 Pac. 880.

Louisiana.— State v. Hearsey, 50 La. Ann.
373, 23 So. 372.

Missouri.— State v. Smith, 80 Mo. 516.

Nevada.— Stsite v. Pickett, 11 Nev. 255, 21
Am. Rep. 754.

Pennsylvania.— Kelly v. Com., 1 Grant 484.

Texas.— In order to convict of aft attempt
to commit rape it must be shown that at the
time of the alleged attempt it was the intent

of the party to use the same degree and char-

acter of force as would make him guilty of

rape or of an assault with intent to commit
rape, but that in the actual attempt, carried

[I, B, 1]

beyond the mere preparation, he fell short of

such degree of force. Moon v. State, (Cr.

App. 1898) 45 S. W. 806; McAdoo v. State,

35 Tex. Cr. 603, 34 S. W. 955, 60 Am. St.

Rep. 61; Melton v. State, 24 Tex. App. 284,
6 S. W. 39.

Virginia.— Glover v. Com., 86 Va. 382, 10
S. E. 420.

See 42 Cent. Dig. tit. "Rape," §§ 14, 15.

17. Rookey v. State, 70 Conn. 104, 38 Atl.

911.

18. Milton V. State, 23 Tex. App. 204, 4
S. W. 574; Brown v. State, 27 Tex. App. 330,

11 S. W. 412.

19. Franklin v. State, 34 Tex. Cr. 203, 29
S. W. 1088. And see State v. Smith, 80 Mo.
516.

20. Maupin v. State, (Ark. 1890) 14 S.W.
924; Harvey v. State, 53 Ark. 425, 14 S. W.
645, 22 Am. St. Rep. 229. Contra, in Texas.
King V. State, 22 Tex. App. 650, 3 S. W. 342;
Saddler v. State, 12 Tex. App. 194. See i»-

fra, I, B, 2, h.

21. Brown D. State, 7 Tex. App. 569.

22. See Ass.4.ult and Battery, 3 Cye.
1020, 1063; Cbiminal Law, 12 Cye. 132, 176.

And see Payne v. Com., 110 S. W. 311, 33
Ky. L. Rep. 229; State v. Jones, 83 N. C.

605, 35 Am. Rep. 586; State v. Perkins, 82
N. C. 681.

23. See Criminal Law, 12 Cye. 132. And
see Territory v. Godfrey, 6 Dak. 46, 50 N. W.
481; Payne v. Com., 110 S. W. 411, 33 Ky.
L. Rep. 229.

24. -See supra, I, A, 2, c.

25. Delaware.— State v. Handy, 4 Harr.
566.

Florida.— McKinney v. State, 29 Pla. 565,

10 So. 732, 30 Am. St. Rep. 140.

Georgia.— Bird v. State, 110 Ga. 315, 35

S. E, 156.



RAPE [33 Cye.J 1431

the better opinion, of an impotent adult,^° although it has been held that impo-
tency is no defense, at least unless there is proof that the accused knew that
he was impotent.^'

e. Upon Whom the Offense May Be Committed. Any female may be the
subject of an attempt or an assault with intent to rape, whether she has reached
the age of puberty or not,^' and whether she is chaste or unchaste character.^"

d. The Overt Aet— (i) In Attempt. To constitute an attempt to rape,

there must be something more than mere preparation; there must be some overt
act with intent to commit the crime,^" coupled with an actual or apparent present
ability to complete the crime.'' Mere indecent advances, sohcitations, or impor-
tunities do not amount to an attempt.^^

(n) In Assault With Intent to Rape. To constitute an assault with
intent to rape there must of course be some overt act amoimting to an assault

New York.—^People v. Randolph, 2 Park.
Cr. 213.

North Carolina.— State v. Sam, 60 N. C.
293.

North Dakota.— 8ta.te v. Fisk, 15 N. D.
589, 108 N. W. 485.

Pennsylvania.— Com. v. Hummel, 7 Pa.
Dist. 715, 21 Pa. Co. Ct. 445.

Virginia.— Foster v. Com., 96 Va. 306, 31
S. E. 503, 70 Am. St. Rep. 846, 42 L. R. A.
689.

England.— Rex v. Eldershaw, 3 C. & P. 396,
14 E. C. L. 628.

See 42 Cent. Dig. tit. " Rape," § 16.

Contra.— Com. v. Green, 2 Pick. (Maas.)
380.

26. Nugent v. State, 18 Ala. 521 ; Jeffers v.

State, 20 Ohio Cir. Ct. 294, 10 Ohio Cir. Dec.
832.

27. Territory v. Keyes, 5 Dak. 244, 38
N. W. 440; State v. Bartlett, 127 Iowa 689,
154 N. W. 285.

28. See supra, I, A, 2, d.

Female under age of consent see infra, I,

B, 2, g.

29. People v. Johnson, 106 Cal. 289, 39
Pac. 622; People v. Hartman, 103 Cal. 242,
37 Pac. 153, 42 Am. St. Rep. 108. See supra,
I, A, 2, d.

30. See Ceimijtai, Law, 12 Cyc. 177. And
see the following cases:

Alabama.— Lewis v. State, 35 Ala. 380,

holding that if a man, intending to have
carnal knowledge of a girl by force and
against her will, manifests his purpose by
outward acts so far as to put her in terror

and render flight on her part necessary to

escape, he is guilty of an attempt to commit
rape.

Kansas.— In re Lloyd, 51 Kan. 501, 33 Pac.
307.

Kentucky.— Payne v. Com., 110 S. W. 311,

33 Ky. L. Rep. 229, the overt act need not
amount to a technical trespass.

Missouri.— State v. Harney, 101 Mo. 470,

14 S. W. 657, actual attempt necessary.

Nevada.— State i\ Lung, 21 Nev. 209, 28
Pac. 235, 37 Am. St. Rep. 505, holding that

the attempted administration of cantharides
to a woman for the purpose of having sexual
intercourse with her, but without any offer

or effort at sexual connection, is mere prepa-
ration.

Pennsylvania.— Kelly v. Com., 1 Grant.
484.

Virginia.— Glover v. Com., 86 Va. 382, 10
S. E. 420, holding that a man was guilty of

attempt to rape in taking a girl under the
age of consent into a barn, raising her clothes^

and getting on top of her.

"An attempt in criminal law," said the Vir-
ginia court, " is an apparent unfinished crime,

and hence is compounded of two elements,
viz: (1) The intent to commit a crime; and
( 2 ) a direct act done towards its commission,
but falling short of the execution of the ulti-

mate design. It need not, therefore, be the
last proximate act to the consummation of
the crime in contemplation, but is suiScient if

it be an act apparently adopted to produce
the result intended. It must be something
more than mere preparation." Glover v.

Com., 86 Va. 382, 385, 10 S. E. 420, sustain-
ing a conviction of attempt to rape.

An assault is not necessarily involved in

an attempt to commit rape (Ross v. State,

16 Wyo. 285, 93 Pac. 299, 94 Pac. 217; and
supra, I, B, 1 )

, although essential to the
crime of assault with intent to commit rape
(see infra, I, B, 2, d, (ii) ).

31. State V. Montgomery, 63 Mo. 296, 298,
where it is said of an attempt to rape: "An
attempt is a deliberate crime which is begun,
but, through cireiunstances independent of
the will, the action is left unfinished. It is

such an intentional, preliminary, guilty act,

as will apparently result, in the usual course
of natural events, if not hindered by causes
outside of the actor's will, in a deliberate

crime. ... If the means are apparently
adapted to the end, and there is an appa-
rent physical ability to complete the attempt
on the part of the attempter, then the case

may be fairly made out."

It is an attempt to commit rape to lay
hands on a woman and attempt to drag her
away with intent to have intercourse with
her against her will. State v. Montgomery,
63 Mo. 296.

32. Lewis v. State, 35 Ala. 380; In re

Lloyd, 51 Kan. 501, 33 Pac. 307; State v.

Harney, 101 Mo. 470, 14 S. W. 657, holding
that mere verbal solicitation of a female child

under the age of consent to permit sexual
intercourse is not an attempt to commit rape.

And see infra, I, B, 2, g.

[I, B. 2, d, (II)]
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upon the woman; ^' but to constitute an assault it is not essential that there shall

be a direct attempt at violence.^* An assault for this as for other purposes is

an attempt with force or violence to do corporal injury to another,^ and may
consist of any act tending to such injury accompanied with circumstances denoting
an intent, coupled with a present ability, to use violence against the person, whether
there is any battery or not,^" for there may be an assault with intent to commit
rape without any battery.'^ Statutes sometimes pimish the assaulting of a female
with a deadly weapon or by other means or force hkely to produce death or great

bodily harm with intent to ravish, and to convict under such a statute the assault

must have been so made as to come within the statute.^'

e. The Intent. The specific intent to commit rape is an essential element
both of attempt to rape ^^ and of assault with intent to rape.^" Therefore, to
convict of either of these offenses,- it must be shown that the accused iatended
to have intercourse with the female by force and against her will, that, ia case

33. Gaskin v. State, 105 Ga. 631, 31 S. E.
740, holding therefore that it was error to

charge the jury that if defendant formed the
intent and design in his neart to have carnal
knowledge of the female alleged to have been
assaulted, forcibly and against her will, and
in the accomplishmeat of that evil design and
intent, slipped into her room and secreted
himself there, awaiting an opportune moment
to carry his evil design into execution, and
being detected, fled and made his escape, that
would make such a case that the necessary
element of assault would be in it, and they
would be authorized to find defendant guilty
of assault with intent to rape. And see

Rahke v. State, 168 Ind. 615, 81 N. E. 584;
People V. Dowell, 136 Mich. 306, 99 N. W.
23; Garrison v. People, 6 Nebr. 274; State v.

Jeffreys, 117 N. C. 743, 23 S. E. 175; Hudson
!'. State, 49 Tex. Cr. 24, 90 S. W. 177 ; Carter
V. State, 44 Tex. Cr. 312, 70 S. W. 971; Bur-
nev V. State, 21 Tex. App. 565, 1 S. W. 458;
Ross V. State, 16 Wyo. 2S5, 93 Pac. 299, 94
Pac. 217.

Mere solicitation is not enough. People v.

Dowell, 136 Mich. 306, 99 N. W. 23. And
see Clark v. State ( (Fla. 1908) 47 So. 481.

The slightest touching of the person is

sufficient. McAvoy v. State, 41 Tex. Cr. 56,

51 S. W. 928.

34. State v. Smith, 80 Mo. 516; Hays t).

People, 1 Hill (N. Y.) 351.

35. State v. Truitt, 5 Pennew. (Del.) 466,

62 Atl. 790; Hays v. People, 1 Hill (N. Y.)

351. See Assauit and Battebt, 3 Cyc. 1020.

36. Alabama.— Norris v. State, 87 Ala. 85,

6 So. 371, holding that where defendant put
his arms around the prosecutrix and forcibly

held and pressed her, making indecent pro-

posals, and only released her on her threats

to call assistance, this was sufficient to sup-

port a conviction.

Delaware.— State v. Smith, 9 Houst. 588,

33 Atl. 441.

Georgia.— aolAm v. State, 104 Ga. 549, 30
S. E. 749; Jackson v. State, 91 Ga. 322, 18

S. E. 132, 44 Am. St. Rep. 25 (holding that
where a man, under the incitement of lust,

and with the intention of gratifying it by
force, enters the bedroom of a virtuous wo-
man at a late hour in the night and gets

upon the bed in which she is sleeping, within

[I, B, 2, d, (11)]

reach of her person, for the purpose of rav-

ishing her, he commits an assault upon her,

although he may not actually touch her, being
prevented from so doing by her outcry and
by the interposition of an occupant of the ad-

joining room); Watkins v. State, 68 Ga. 832
(holding that where a man hailed a woman
walking along a pathway, and holding some-
thing in his hand and saying he had plenty
of money, told her to go into a gully, and
on her retreating, drew a pistol, and advanc-
ing upon her, ordered her to turn back, and
she escaped by flight, a verdict of assault
with intent to rape was warranted )

.

Iowa.— State v. Sherman, 106 Iowa 684,

77 N. W. 461, holding that where defendant
caused a female under the age of consent to

lie on the ground and unbutton her clothing

for the purpose and with the intent of havirc
sexual intercourse with her, it was an assault

with intent to commit rape.

aiassachusetts.— Com. v. Thompson, 116
Mass. 346.

Missouri.— State v. Smith, 80 Mo. 516.

Xew York.— Hays v. People, 1 Hill 351,

holding that where defendant decoyed a fe-

male under ten years of age into a building
for the purpose of ravishing her, and was
there detected while standing within a few
feet of her in a state of indecent exposure,

he was properly convicted of an assault with
intent to commit rape, although there Avas no
evidence of his having actually touched her.

Impossibility to accomplish purpose.—

A

man may be convicted of assault upon a
female child with intent to carnally know
aiid abuse her, although in making the as-

sault he threw her into such a position that
it was impossible to accomplish his purpose
of ravishing her. Com. r. Shaw, 134 Mass.
221.

37. Goldin v. State, 104 Ga. 549, 30 S. E.

749; Com. v. Thompson, 116 Mass. 346; and
other cases cited in the preceding note.

38. Humphries v. State, 5 :\Io. 203, holding

that an indictment under such a statute was
not sustained by proof of an assault upon a

female child under ten years of age, without
any proof of violence.

39. See Ckiminal Law, 12 Cyc. 179.

40. See Assault and Battery, 3 Cyc. 1026
ct seq.
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of assault, he not only used force, but used it with the intention of having inter-

course notwithstanding any resistance on the part of the female,^' unless she

was unconscious, insane, or of such an age that she was incapable of consenting.'*^

Such intent, however, may be inferred from the circumstances.^^ If a man lays

violent hands on a woman with intent, not to ravish her, but to seduce her, he
is guilty of simple assault and battery."

f. Want of Consent, Force, and Resistance in General. There can be neither

an attempt to commit rape nor an assault with Latent to rape where the female

consents,^^ if she is in law capable of consenting.'"' There must be force, or an
attempt to use force, actual or constructive, and resistance on the part of the

woman, whenever this is necessary under the circumstances to constitute rape.^'

41. AXabama.— Pumplirey v. State, (1908)
47 So. 156 ; Jones v. State, 90 Ala. 628, 8 So.

383, 24 Am. St. Rep. 850; Norris v. State, 87
Ala. 85, 6 So. 371; Lewia v>. State, 35 Ala.
380.

Arizona.— Daggs v. Territory, (1908) 94
Pac. 1106.
Arkansas.— Charles v. State, 11 Ark. 389.

California.— People v. Fleming, 94 Cal. 308,

29 Pac. 647 ; People v. Manchego, 80 Cal. 306,
22 Pac. 223; People v. Collins, 5 Cal. App.
654, 91 Pac. 158.

Delaware.— State v. Truitt, 5 Pennew. 466,
62 Atl. 790 ; State v. Smith, 9 Houst. 588, 33
Atl. 441.

Georgia.— Johnson r. State, 63 Ga. 355;
Joice V. State, 53 Ga. 50; Taylor v. State, 50
Ga. 79; Fields v. State, 2 Ga. App. 41, 58
S. E. 327.

Idaho.— State r. Niel, 13 Ida. 539, 90 Pac.

860, 91 Pac. 318.

Illinois.— Stevens v. People, 158 111. Ill,

41 N. E. 856; Barr v. People, 113 III. 471.

Indiana.— Rahke v. State, 168 Ind. 615,

81 N. B. 584; White v. State, 136 Ind. 308,

36 N. E. 274.

Iowa.— State v. Kendall, 73 Iowa 255, 34
N. W. 843, 5 Am. St. Rep. 679; State v.

Canada, 68 Iowa 397, 27 N. W. 288 ; State v.

Hagerman, 47 Iowa 151.

Kentucky.— Bowman v. Com., 104 S. W.
263, 31 Ky. L. Rep. 828.

Michigan.— People v. Dowell, 136 Mich.
306, 99 N. W. 23.

Missouri.— State v. Espenschied, 212 Mo.
215, 110 S. W. 1072; State v. Hayden, 141

Mo. 311, 42 S. W. 826; State v. Whitsett, 111

Mo. 202, 19 S. W. 1097; State ;;. Owsley,

102 Mo. 678, 15 S. W. 137.

Keiraska.— Garrison v. People, 6 Nebr.
274.

Nevada.— State v. Lung, 21 Nev. 209, 28
Pac. 235, 37 Am. St. Rep. 505.

New York.— People v. Quin, 50 Barb. 128

;

People V. Kirwan, 22 N. Y. Suppl. 160; Rey-
nolds c. People, 41 How. Pr. 179.

North Carolina.— State v. Jeffreys, 117

N. C. 743, 23 S. E. 175; State v. Massey, 86

N. C. 658, 41 Am. Rep. 478; State v. Brooks,

76 N. C. 1 ; State v. Martin, 14 N. C. 329.

Texas.— Thompson v. State, 43 Tex. 583;

Freeman v. State, 52 Tex. Cr. 500, 107 S. W.
1127; Collins r. State, 52 Tex. Cr. 455, 107

S. W. 852; Cotton v. State, 52 Tex. Cr. 55,

105 S. W. 185 ; Warren v. State, 51 Tex. Cr.

5B8, 103 S. W. 888; Scott v. State, 51 Tex.

Cr. 5, 100 S. W. 159; Fewox v. State, 49 Tex.

Cr. 172, 90 S. W. 178; Mason v. State, 47

Tex. Cr. 403, 83 S. W. 689; Reagan c. State,

28 Tex. App. 227, 12 S. W. 601, 19 Am. St.

Rep. 833; Brown v. State, 27 Tex. App. 330,

11 S. W. 412; Carroll v. State, 24 Tex. App.
366, 6 S. W. 190; McGee P. State, 21 Tex.

App. 670, 2 S. W. 89; Thomas v. State, 16

Tex. App. 535; Peterson v. State, 14 Tex.
App. 162; Sanford v. State, 12 Tex. App.
196; Saddler v. State, 12 Tex. App. 194.

And see Eiley v. State, (Cr. App. 1908) 114

S. W. 793; HoUoway v. State, (Cr. App.
1908) 113 S. W. 928.

Utah.— State v. McCune, 16 Utah 170, 51

Pac. 818.

Virginia.— Woodson v. Com., 107 Va. 895,

59 S. E. 1097; Glover v. Com., 86 Va. 382, 10

S. E. 420.

England.— Jiex v. Lloyd, 7 C. & P. 318, 32
E. C. L. 633; Reg. v. Wright, 4 F. & F. 967.

See 42 Cent. Dig. tit. " Rape," § 14 et seq.

42. See infra, I, B, 2, g, h.

43. See infra, II, B, 3, 1.

44. People v. Manchego, 80 Cal. 306, 22
Pac. 223.

45. Indiana.—'Rahke v. State, 168 Ind.

615, 81 N. E. 584.

New York.— People v. Bransby, 32 N. Y.
525.

Ohio.— Smith v. State, 12 Ohio St. 466, 80
Am. Dec. 355; Martin v. State, 13 Ohio Cir.

Ct. 604, 7 Ohio Cir. Dec. 564.

Texas.— Freeman v. State, 52 Tex. Cr. 500,

107 S. W. 1127; Cotton v. State, 52 Tex. Cr.

55, 105 S. W. 185.

Utah.— State v. McCune, 16 Utah 170, 51

Pac. 818.

Wyoming.— Ross v. State, 16 Wyo. 285, 93
Pac. 299, 94 Pac. 217.

England.— Reg. v. Meredith, 8 C. & P. 589,

34 E. C. L. 907; Reg. v. Banks, 8 C: & P.

574, 34 E. C. L. 899.

And see supra, I, A, 2, f, (i) ; I, B, 2, e.

46. See infra, I, B, 2, g, h.

47. Barnett r. State, 42 Tex. Cr. 302, 62

S. W. 765, where it is said that on a trial

for assault with intent to commit rape, re-

sistance by force on the part of the prosecu-

trix to the utmost of her efforts to prevent
defendant from accomplishing his purpose is

a criterion by which consent vel non on her

part is to be tested; for, if there is no such
resistance to the attempted carnal act used

[I, B. 2, f]
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If the woman resists for a time but finally consents, the man is guilty of assault

with intent to commit rape.*^ If she merely consents to familiarities with her
person and requests for sexual intercourse an attempt to force her constitutes
the crime. ''^

g. Female Under Age of Consent. One who attempts to have intercourse
with a female under the age of consent is guilty of an attempt to rape notwith-
standing her actual consent.^" It has also been held in most jurisdictions that
there may be an assault with intent to rape upon a consenting female where she
is under the age of consent, on the ground that in law she cannot consent to such
an assault.'^' Other courts, however, making a distinction between attempts
and assaults with intent to rape, hold that an assault implies force and resistance,

by her, the presumption obtains that she con-

sented. And see Rahlce v. State, 168 Ind. 615,
81 N. E. 584; Collins v. State, 52 Tex. Cr.

455, 107 S. W. 852; Cotton v. State, 52 Tex.
Cr. 55, 105 S. W. 185; Woodson v. Com., 107
Va. 895, 59 S. E. 1097. See also swpra, I, A,
2, f, (IV).

48. Georgia.— Mathews v. State, 101 Ga.
547, 29 S. E. 424.

Iowa.— State v. Atherton, 50 Iowa 189, 32
Am. Rep. 134; State v. Cross, 12 Iowa 66, 79
Am. Dec. 519.

Michigan.— People v. Marrs, 125 Mich. 376,

84 N. W. 284.
Minnesota.— State v. Bagan, 41 Minn. 285,

43 N. W. 5.

Missouri.— State v. Cunningham, 100 Mo.
382, 12 S. W. 376.

Vermont.— State v. Hartigan, 32 Vt. 607,

78 Am. Deo. 609.

England.— 'Reg. v. Hallett, 9 C. & P. 748,

38 E. C. L. 433.

And see supra, I, A, 2, f, (i).

49. Johnson v. People, 197 111. 48, 64 N. E.
286.

50. lovM.— State v. Groasheim, 79 Iowa 75,

44 N. W. 541.

Kansas.— In re Lloyd, 51 Kan. 501, 33 Pac.
307.

Kentucky.— Pavne v. Com., 110 S. W. 311,

33 Ky. L. Hep. 229.

Ifeuatfo..— State v. Pickett, 11 Nev. 255, 21
Am. Rep. 754.

England.— Reg. v. Beale, L. R. 1 C. C. 10,

10 Cox C. C. 157, 12 Jur. N. S. 12, 35 L. J.

M. C. 60, 13 L. T. Rep. N". S. 335, 14 WIdy.
Rep. 57; Reg. v. Ryland, 11 Cox C. C. 101,

18 L. T. Rep. N. S. 538, 16 Wldy. Rep. 941

;

Reg. V. Martin, 9 C. & P. 213, 2 Moody C. C.

123, 38 E. C. L. 133.

51. California.— People i:. Johnson, 131

Cal. 511, 63 Pac. 842; People v. Vann, 129

Cal. 118, 61 Pac. 776; People v. Lourintz,

114 Cal. 628, 46 Pac. 613; People v. Verde-
green, 106 Cal. 211, 39 Pac. 607, 46 Am. St.

Rep. 234; People v. Gordon, 70 Cal. 467, II

Pac. 762. And see People v. Roach, 129 Cal.

33, 61 Pac. 574.

Co/ora(?o.— Gibbs v. People, 36 Colo. 452,

85 Pac. 425.

Dakota.— Territory v. Keyes, 5 Dak. 244,

38 N. W. 440.

Florida.— Schang v. State, 43 Fla. 561, 31

So. 346.

Georgia.— Stephen v. State, 11 Ga. 225.

Indiana.— Hanes v. State, 155 Ind. 112, 57

[I, B, 2, f]

N. E. 704; Murphy v. State, 120 Ind. 115, 22
N. E. 106 {overruling Stephens v. State, 107
Ind. 185, 8 N. E. 94].
Iowa.— SitaXe v. Johnson, 133 Iowa 38, 110

N". W. 170; State v. Sherman, 106 Iowa 684,
77 N. W. 461; State v. Carnagy, 106 Iowa
483, 76 N. W. 805; State v. Grossheim, 79
Iowa 75, 44 N. W. 541; State v. McCaffrey,
63 Iowa 479, 19 N. W. 331.

Massachusetts.—Com. v. Roosnell, 143 Mass.
32, 8 N. E. 747.

Michigan.— People v. Chamblin, 149 Mich.
653, 113 N. W. 27; People v. Goulette, 82
Mich. 36, 45 N. W. 1124; People v. Courier,

79 Mich. 366, 44 N. W. 571; People v. Mc-
Donald, 9 Mich. 150.

Missouri.— State v. Wray, 109 Mo. 594, 19

S. W. 86; McComas v. State, 11 Mo. 116.

Nebraska.— Liebsclier v. State, 69 Nebr.
395, 95 N. W. 870; Wood v. State, 46 Nebr.
58, 64 N. W. 355 ; Head v. State, 43 Nebr. 30,

61 N. W. 494; Davis v. State, 31 Nebr. 247,
47 N. W. 854.

New Jersey.— State v. Jackson, 65 N. J. L.

105, 46 Atl. 764; Cliver v. State, 45 N. J. L.

46.

Neto York.— Singer v. People, 13 Hun 418
[affirmed in 75 N. Y. 608] ; Hays v. People,

1 Hill 351.

North Carolina.— State v. Dancy, 83 N. C.

608 ; State v. Johnston, 76 N. C. 209.

Oregon.— State v. Sargent, 32 Oreg. 110,49
Pac. 889.

Texas.— Croomes v. State, 40 Tex. Cr. 672,

51 S. W. 924, 53 S. W. 882 [overruling Har-
din V. State, 39 Tex. Cr. 426, 46 S. W. 803]

;

Callison v. State, 37 Tex. Cr. 211, 39 S. W.
300; Allen v. State, 36 Tex. Cr. 381, 37 S. W.
429; Comer v. State, (Cr. App. 1892) 20
S. W. 547; Moore v. State, 20 Tex. App.
275. And see Sanders v. State, (Cr. App.
1908) 112 S. W. 938.

yermon*.— State v. Clark, 77 Vt. 10, 58
Atl. 796; State v. Sullivan, 68 Vt. 540, 35
Atl. 479.

Virginia.— Glover r. Com., 86 Va. 382, 10
S. E. 420; Glvens v. Com., 29 Gratt. 830.

Washington.— State v. Hunter, 18 Wash.
670, 52 Pac. 247 [overruling Whitcher v.

State, 2 Wash. 286, 26 Pac. 268].
Wisconsim.— Loose v. State, 120 Wis. 115,

97 N. W. 526; Proper v. State, 85 Wis. 615,

55 N. W. 1035.

Wyoming.— Ross v. State, 16 Wyo. 285, 93
Pac. 299, 94 Pac. 217.

See 42 Cent. Dig. tit. "Rape," § 17.
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and therefore there can be no assault with intent to rape on a consenting female,

even where she is under the age of consent, although there may be rape or attempt
to rape notwithstanding her consent.^^ To constitute an assault with intent to

rape on a female under the age of consent, there must of course, as in other cases,

be some overt act amounting to assault.^^ Mere solicitation is not sufficient to

constitute either an attempt or an assault with intent to rape." It is also neces-

sary that there shall be an intent to have intercourse with the girl, and not merely
to take indecent Uberties with her person ;

^^ and the assault and intent must
concur as to time.^' It is no defense that the accused did not know that the female
was under the age of consent."

h. Female Insane, Imbecile, Drugged, Intoxicated, or Asleep. An attempt
or assault with intent to have intercourse with a woman who is insane, imbecile,

drugged, intoxicated, or asleep is an attempt to rape, or an assault ^ith intent

to rape, if the consummated act would be rape,^' as elsewhere explained ;
^'' but

not otherwise. °"

By statute in Manitoba see Reg. v. Brioe,
7 Manitoba 627.
Attempt to commit violent injury.— To

have carnal knowledge of a female under the
age of consent is unlawful, and has been held
to constitute a violent injury within Rev. St.

(1899) § 4957, punishing one who having the
present ability to do so attempts to commit a
violent injury on the person of another. Ross
V. State, 16 Wyo. 285, 93 Pac. 299, 94 Pac.
217.

52. State v. Pickett, 11 Nev. 255, 21 Am.
Rep. 754; Smith «. State, 12 Ohio St. 466,
80 Am. Dec. 355; Reg. v. Read, 2 C. & K.
957, 3 Cox C. C. 266, 1 Den. 0. C. 377, 13
Jur. 68, 18 L. J. M. C. 88, 3 New Sess. Cas.
405, T. & M. 52, 61 E. C. L. 957; Reg. v.

Roadley, 14 Cox C. C. 463, 49 L. J. M. C. 88,
42 L. T. Rep. N. S. 515; Reg. v. Johnson, 10
Cox C C. 114, 11 Jur. N. S. 532, L. & C. 632,
34 L. J. M. C. 192, 12 L. T. Rep. N. S. 503,
13 Wkly. Rep. 815; Reg. v. Mehegan, 7 Cox
C. C. 145; Reg. V. Cockburn, 3 Cox C. 0.

543; Reg. v. Martin, 9 C. & P. 213, 2 Moody
123, 38 E. C. L. 133; Reg. v. Meredith, 8

C. & P. 589, 34 E. C. L. 907; Reg. v. Banks,
8 C. & P. 574, 34 E. C. L. 899. And see

Reg. V. Day, 9 C. & P. 722, 38 E. C. L. 419;
Reg. \j. Brice, 7 Manitoba 627.

In Tennessee it was held that a statute
(Act (1829), c. 23, § 53 (Code, § 4615)),'
providing that any person guilty of commit-
ting an assault and battery upon any female,
with an intent, forcibly and againsi her will,

to have unlawful carnal knowledge of her,

should, on conviction, be imprisoned in the

penitentiary not less than two years or more
than ten years, had reference only to cases

where, if the intent was carried out, the

offense would be rape; and this would not be
so if the female was under ten. Rhodes v.

State, 1 Coldw. 351.

. 53. People v. Dowell, 136 Mich. 306, 99
N. W. 23; State v. Riseling, 186 Mo. 521, 85
S. W. 372; Hays v. People, 1 Hill (N. Y.)

351; Hudson v. State, 49 Tex. Cr. 24, 90
S. W. 177; Carter v. State, 44 Tex. Cr. 312,

70 S. W. 971 ; McAvoy v. State, 41 Tex. Cr.

56, 51 S. W. 928. And see supra, I, B, 2,

d, (II).

The slightest touching of the person with
intent to have intercourse is sufficient. Mc-
Avoy V. State, 41 Tex. Cr. 56, 51 S. W. 928.

54. People v. Dowell, 136 Mich. 306, 99
N. W. 23; State v. Riseling, 186 Mo. 521, 85
S. W. 372; State t. Harney, 101 Mo. 470, 14
S. W. 657; Carter ». State, 44 Tex. Cr. 312,
70 S. W. 971. See su'pra, I, B, 2, d, (I), (il).

55. People v. Dowell, 136 Mich. 306, 99
N. W. 23; Hudson v. State, 49 Tex. Cr. 24,
90 S. W. 177; Carter v. State, 44 Tex. Cr.
312, 70 S. W. 971. And see mpra, I, B, 2, e.

56. Hudson v. State, 49 Tex. Cr. 24, 90
S. W. 177.

57. See infra, I, D.
58. State !'. Austin, 109 Iowa 118, 80 N. W.

303 (holding that if the woman is too imbe-
cile to resist, any attempt to have carnal
knowledge of her is an assault with intent
to commit rape) ; State f. Lung, 21 Nev. 209,
28 Pac. 235, 37 Am. St. Rep. 505 (holding
that to constitute the crime of attempt to
commit rape by the use of constructive force,

the accused must have intended to either
destroy the woman's power of resistance by
the administration of liquors or drugs, or
else to -take advantage of the fact that she
was already in a condition in which either
the mental or physical ability to resist was
wanting) ; State v. Crow, 1 Ohio Dec. (Re-
print) 586, 10 West. L. J. 501 (insane or
idiotic female). See supra, I, A, 2, f, (in).
Woman drugged.— Under the Texas stat-

ute to attempt to have intercourse with a
woman by administering without her consent
any substance producing unnatural sexual de-

sire, or such stupor as prevents or weakens
resistance, is an attempt to rape by fraud,
and not an assault with intent to rape, which
can only be committed by force or attempted
force; and it is not competent to indict in

such case for assault with intent to rape and
convict of attempt to rape by fraud. Ford
V. State, 41 Tex. Cr. 270, 53 S. W. 846, 96
Am. St. Rep. 787 (administering chloroform);
Milton V. State, 23 Tex. App. 204, 4 S. W.
574 (chloroform).

59. See supra, I, A, 2, f, (ni).
60. People v. Quin, 50 Barb. (N. Y.) 128,

holding that, since having carnal connection

[I, B, 2, h]
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1. Threats and Fear. An assault with intent to commit rape cannot be made

by mere threats, without anj'- force or attempted force amounting to an assault; "
but an attempt to commit rape may be made by threats."^

j. Fraud. An attempt to have intercourse with a woman by fraud, or an
assault with such intent, is an attempt or, in most jurisdictions, an assaiilt with
intent to rape, provided that the circumstances are such that the intercourse
would constitute rape,"' but not otherwise."*

k. Abandonment of Purpose. If the accused had at any time during the
assault the actual intent to accompUsh his purpose in defiance of any resistance
the woman might make he is guilty of assault with intent to commit rape, and
the subsequent abandonment of his purpose is no defense."^ Voluntary abandon-
ment of purpose may be shown and considered, however, as bearing on his
intent."" •

C. Principals and Accessaries. All persons present aiding and abetting

with a woman intoxicated to the point of in-

sensibility was not rape under the New York
statute, one who administered liquor to a
woman, which produced a stupor and insen-

sibility, intending to have intercourse with
her in such condition, could not be convicted
of assault with intent to rape.

Administering cantharides to excite a
woman's sexual desire and thus induce her
to consent to intercourse is not an attempt
to rape. State v. Lung, 21 Nev. 20'9, 28 Pac.
235, 37 Am. St. Rep. 505. See also Bechtel-

heimer v. State, 54 Ind. 128.

Woman asleep.— By the weight of author-
ity it is rape to have sexual intercourse with
a woman wliile she is asleep, since the act

is without her consent, and an attempt to

have intercourse with a woman asleep is

therefore an attempt to rape or assault with
intent to rape. Jlaupin r. State, (Ark.
1890) 14 S. W. 924; Harvey c. State, 53
Ark. 425, 14 S. W. 645, 22 Am. St. Rep.
229 [overruling Charles v. State, 11 Ark.
389] (a case, however, of burglary with in-

tent to rape) ; Reg. v. Mayers, 12 Cox C. C.

311. And see supra, I, A, 2, f, (in). Con-
tra, Com. V. Kelds, 4 Leigh (Va.) 648, not
assault with intent to rape. Under the Texas
statute, liowever, where an assault with in-

tent to rape can only be committed by force

or attempted force, it seems that to attempt
to have intercourse with a woman asleep is

not an assault with intent to rape, where
there is no intent to use force to overcome
resistance. Saddler v. State, 12 Tex. App.
194. And see King v. State, 22 Tex. App.
650, 3 S. W. 342. But an attempt to have
intercourse with a woman while she is asleep

is punishable as an attempt to rape. See

Payne v. State, 40 Tex. Cr. 202, 49 S. W.
604, 76 Am. St. Rep. 712; Pen. Code, art.

640.

61. Cox V. State, (Tex. Cr. App. 1898) 44
S. W. 157; Burney v. State, 21 Tex. App.
565, 1 S. W. 458.

62. Burney i'. State, 21 Tex. App. 565, 1

S. W. 458. See supra, I, A, 2, f, (v)

.

63. See State v. Nash, 109 N. C. 824, 13

S. E. 874; Reg. V. Rosinski, 1 Moody C. C.

19; and supra, I, A, 2, f, (vi).

Under the Texas statute, however, an at-

[I, B, 2, i]

tempt to have intercourse with a woman by
administering any substance producing un-
natural sexual desire or such stupor as pre-

vents or weakens resistance, like cantharides
or chloroform, is an attempt to rape by
fraud, but not an assault with intent to rape,

which can only be committed by force or at-

tempted force. Ford r. State, 41 Tex. Cr.

270, 53 S. W. 846, 96 Am. St. Rep. 787;
Milton V. State, 23 Tex. App. 204, 4 S. W.
574; Burney v. State, 21 Tex. App. 565, 1

S. W. 458.

64. State v. Lung, 21 Nev. 209, 28 Pae.

235, 37 Am. St. Rep. 505 (holding that an
attempt to have sexual intercourse with a
woman by fraud inducing her consent to the

intercourse, as by administering cantharides

to excite her sexual desire, is not an attempt
to rape) ; State v. Brooks, 76 N. C. 1 (hold-

ing that having connection with a woman
by personating her husband was not rape,

and therefore that one attempting to do so

could not be convicted of assault with in-

tent to commit rape )

.

If a physician with intent to procure sexual
intercourse with a female patient without
her knowing the nature of the act, but
thinking he is treating her professionally,

takes steps toward securing such intercourse

lie is guilty of an attempt to rape, or, if an
assault is committed, of an assault with in-

tent to commit rape; but if he merely takes
indecent liberties with a woman attempt-
ing to get her consent he is guilty of simple
assault only. State i'. Nash, 109 N. C. 824,

13 S. E. 874; Reg. v. Rosinski, 1 Moody C. C.

19.

65. Alabama.— Lewis r. State, 35 Ala.

380.

California.— People v. Johnson, 131 Cal.

511, 63 Pac. 842; People v. Stewart, 97 Cal.

238, 32 Pac. 8.

Delaware.— State v. Smith, 9 Houst. 588,

33 Atl. 441.

Georgia.— Taylor v. State, 50 Ga. 79.

North Carolina.— State r. Mehaflfey, 132

N. C. 1062, 44 S. E. 107; State r. Williams,

121 N. C. 628, 28 S. E. 405.

Virginia.— Glover r. Com., 86 Va. 382, 10

S. E. 420.

66. Lewis v. State, 35 Ala. 380.
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another in the commission of rape are guilty as principals in the second degree and
punishable equally with the actual perpetrator of the crime."' One who assists,

procures, or counsels another to commit rape and is absent when it is committed
is guilty as an accessary before the fact.'* A husband who aids, abets, procures,

or counsels another to commit rape on his wife may be convicted of rape as prin-

cipal in the second degree or accessary before the fact, according to the circum-

stances,"' although he could not be guilty as principal in the first degree.™ In

like manner a woman may be guilty if she procures, counsels, or aids a man to

commit rape on another woman; '' and a boy who is too young to commit rape

may be convicted as principal in the second degree." One who assists, procures,

counsels, aids, or abets another to attempt to commit rape, or to commit an assault

with intent to rape, is a principal in the second degree if present, or accessary

before the fact if absent, where the attempt or assault is a felony."' If it is a

misdemeanor only, as at common law, he or she is guilty as principal, whether

67. Arkansas.—Dennis v. State, 5 Ark. 230.

Illinois.— Ackerson v. People, 124 111. 563,
16 N. B. 847.
Iowa.— State v. Mclntire, 66 Iowa 339, 23

N. W. 735.

Kentucky.— Kesaler v. Com., 12 Bush 18;
Clymer v. Com., 64 S. W. 409, 23 Ky. L. Rep.
1041.
Louisiana.— State v. Williams, 32 La. Ann.

335, 36 Am. Rep. 272.
Michigan.— People v. Flynn, 96 Mich. 276,

65 N. W. 834; Strange v. People, 24 Mich. 1.

Missouri.— State v. Sykes, 191 Mo. 62,

89 S. W. 851; State v. Harris, 150 Mo. 56,

51 S. W. 481 ; State v. Duflfy, 124 Mo. 1, 27
S. W. 358.

T^ew York.— People v. Batterson, 50 Hun
44, 2 N. Y. Suppl. 376, 6 N. Y. Cr. 173.

See also People v. Satterlee, 5 Hun 167;
People V. Bowles, 3 N. Y. Cr. 447.

For*A Carolina.— State v. Jordan, 110

N. C. 491, 14 S. E. 752; State v. Jones, 83

N. C. 605, 35 Am. Rep. 586.

rea;os.— Caruth v. State, (Cr. App. 1894)

25 S. W. 778, 28 S. W. 532.

Virginia.—-Law v. Com., 75 Va. 885, 40

Am. Rep. 750.

United States.— Keenan v. V. S., 30 Fed.

Cas. No. 18,305, 2 Hayw. & H. 341.

See 42 Cent. Dig. tit. " Rape," § 22.

Insane female.— One who knows that a
woman is insane and who aids one who does

not know of her insanity to commit rape

on her is guilty of rape aithoug:h, under this

statute, the actual perpetrator is not guilty.

Caruth v. State, (Tex. Cr. App. 1894) 25

S. W. 778, 28 S. W. 532.

The aiding and ahetting.— To render one

guilty he must do something to aid or abet.

A person who stands by, when an attempt

is made by others to commit a rape, but
does no act to aid, assist, or abet its com-

mission, is not guilty of an attempt to com-

mit a rape. People v. Woodward, 45 Cal.

293, 13 Am. Rep. 176. See also Caruth v.

State, (Tex. Cr. App. 1894) 28 S. W. 532.

In a late Missouri ease it was said that

where one who is unknown to a woman and

to a third person merely stands by and sees

such third person ravish the woman without

attempting to prevent it, he is guilty of rape

as a principal in the second degree. State

V. Sykes, 191 Mo. 62, 89 S. W. 851. This
dictum, however, is not the law. People v.

Woodward, supra. And see Ceiminai, Law,
12 Cyc. 187.

68. State v. Comstock, 46 Iowa 265; Rex
V. Lord Baltimore, 4 Burr. 2179. And see

Criminal Law, 12 Cyc. 190. In State v.

Sykes, 191 Mo. 62, 82, 89 S. W. 851, a. per-

son who was present was spoken of as an
accessary before the fact, but this is clearly

erroneous. If he was present he was a
principal in the second degree, not an acces-

sary. See Rex v. Lord Baltimore, supra;
and Criminal Law, 12 Cyc. 185, 190.

69. Iowa.— State v. Comstock, 46 Iowa 265.

Louisiana.— State v. Haines, 51 La. Ann.
731, 25 So. 372, 44 L. R. A. 837.

Massachusetts.— Com. v. Murphy, 2 Allen
163; Com. v. Fogerty, 8 Gray 489, 69 Am.
Dec. 264.

Michigan.— People ». Chapman, 62 Mich.

280, 28 N. W. 896, 4 Am. St. Rep. 857;
Strang v. People, 24 Mich. 1.

North Garolima.—State v. Dowell, 106 N. C.

722, 11 S. E. 525, 19 Am. St. Rep. 568, 8

L. R. A. 297.

England.— Reg. v. Crisham, 1 C. & M. 187,

41 E. C. L. 106; Rex r. Gray, 7 C. & P. 164,

32 E C. L. 553; Audley's Case, 3 How. St.

Tr. 401, 1 Hale P. C. 629.

70. See supra, I, A, 2, c.

71. Kessler v. Com., 12 Bush (Ky.) 18;

State V. Williams, 32 La. Ann. 335, '36 Am.
Rep. 272; State v. Hairston, 121 N. C. 579,

28 S. E. 492; State v. Jones, 83 N. C. 605,

35 Am. Rep. 586; Rex v. Lord Baltimore, 4
Burr. 2179; Reg. r. Ram, 17 Cox C. C. 609.

A female under the age of consent who in-

cites or solicits a male to have intercourse

with her cannot be convicted aa aiding and
abetting. Reg. r. Tyrrell, [1894] 1 Q. B. 710,

17 Cox C. C. 716, 63 L. J. M. C. 58, 70 L. T.

Rep. N. S. 41, 10 Reports 82, 42 Wldy. Rep.

255
73. Law V. Com., 75 Va. 885, 40 Am. Rep.

750. And see Reg. v. Eldershaw, 3 C. & P.

396, 14 E. C. L. 628.

73. State v. Mclntire, 86 Iowa 339, 23
N. W. 735; Law v. Com., 75 Va. 885, 40
Am. Rep. 750.

Mere presence without any aiding or abet-

ting is not enough to render one liable. Peo-
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present or absent, since all who participate in misdemeanors are principals.^* K
a husband aids another in an attempt to ravish his wife he is guilty of assault
with intent to commit rape.'^

D. Miscellaneous Defenses.'" On a prosecution for rape it is no defense
that the female consented after penetration, or that she has since condoned the
offense or settled with the accused,'' or that she has married him." Nor, in a
prosecution for carnal knowledge of a female under the age of consent, is it any
defense that the accused did not know that she was under such age, or that he
had been informed by her or others and believed that she was over such age."
Dnmkenness of the accused is no defense in an indictment for rape if it was in

fact committed; ^ but it may be shown and considered in determining whether
he was impotent, *' or, on a prosecution for attempt or assault with intent to rape,

in determining whether he was capable of entertaining the necessary specific

intent.*^

pie V. Woodward, 45 Cal. 293, 13 Am. Rep.
176; and supra, note 67.
A woman who acts as procuress and fur-

nishes a room where a man and a girl under
the age of consent may indulge in sexual
intercourse may no doubt be convicted as
principal in the second degree or accessary
before the fact if the intercourse takes place;

but it has been held that where the girl re-

fuses to submit to intercourse and the man,
against her will, takes liberties with her
person, the woman cannot be convicted with
him of an assault, if she was not present
aiding and abetting the assault, and did not
know that the man would attempt to gratify
his desire upon the person of the girl against
her will. State r. Jackson, 65 N. J. L. 105,
46 Atl. 764. The soundness of this decision

is at least doubtful in view of the principle
that an accessary is liable for any criminal
act which, in the ordinary course of things,

was the natural or probable consequence of

the crime he advised or counseled, although
such consequence may not have been intended
by him. See CKniiNAL Law, 12 Cyc. 191.
"74. State v. Jones, 83 N. C. 605, 35 Am.

Rep. 586.

75. State v. Bovland, 24 Kan. 186; State
V. Dowell, 106 N." C. 722, 11 S. E. 525, 19

Am. St. Rep. 568, 8 L. R. A. 297.

76. Ignorance of insanity or imbecility see

supra, I, A, 2, f, (ni).
77. Idaho.— State v. Fowler, 13 Ida. 317,

89 Pac. 757.

Kansas.— State v. Newcomer, 59 Kan. 668,

54 Pac. 685.

Massachusetts.— Com. v. Slattery, 147
Mass. 423, 18 N. E. 399.

Missouri.— State v. Welch, 191 Mo. 179,

89 S. W. 945; State v. Harris, 150 Mo. 56,

51 S. W. 481; State v. Hammond, 77 Mo.
157.

Temas.— Smith v. State, 44 Tex. Cr. 137,

68 S. W. 995, 100 Am. St. Rep. 849, 73
S. W. 401.

And see CBiurNAi, Law, 12 Cyc. 161.

78. State r. Newcomer, 59 Kan. 668, 54
Pac. 685. See State v. Evans, 138 Mo. 116,

39 S. W. 462, 60 Am. St. Rep. 549.

79. California.—^ People r. Ratz, 115 Cal.

132, 46 Pac. 915.

Imca.— State v. Sherman, 106 Iowa 684,

[I.C]

77 N. W. 461; State V. Newton, 44 Iowa
45.

Massachusetts.— Com. v. Murphy, 165
Mass. 66, 42 N. E. 504, 52 Am. St. Rep. 496,
30 L. R. A. 734.

Texas.—-Robertson v. State, 51 Tex. Cr.
493, 102 S. W. 1130; Smith v. State, (Cr.
App. 1903) 73 S. W. 401. 44 Tex. Cr. 137,
68 S. W. 995, 100 Am. St. Rep. 849. It is

no defense that defendant used reasonable
care to ascertain her age and was informed
that she was of age. Manning v. State, 43
Tex. Cr. 302, 65 S. W. 920, 96 Am. St. Rep.
873. It is no defense if accused was told

by his victim that she was above the required
age. Davis v. State, 42 Tex. 226; Eden v.

State, (Cr. App. 1897) 43 S. W. 89.

Virginia.— Lawrence i: Com., 30 Gratt.
845.

80. Nugent i". State, 18 Ala. 521; State
r. Truitt, 5 Pennew. (Del.) 466, 62 Atl.

790; State v. Murphy, 118 Mo. 7, 25 S. W.
95. And see Cbiminai, Law, 12 Cyc. 170.
Compare People r. Murray, 72 Mich. 10, 40
N. W. 29, holding that, while the intoxicated
condition of the accused at the time of the
commission of an alleged rape cannot fur-

nish any legal excuse for wliat he did, it

has an important bearing upon his turpitude
and the quality of his crime, and should
have an important influence in determining
the extent of the punishment to be inflicted.

81. See supra, I, A, 2, c, note 24.

82. Alaiama.— Whitten v. State, 115 Ala.

72, 22 So. 483.

Delaware.— State ». Truitt, 5 Peimew.
466, 62 Atl. 790.

loica.— State v. Donovan, 61 Iowa 369, 16

N. W. 206.

Nelraska.— Head v. State, 43 Nebr. 30,

61 N. W. 494.

Texas.—-Reagan v. State, 28 Tex. App.
227, 12 S. W. 601, 19 Am. St. Rep. 833.

And see Criminal Law, 12 Cyc. 172.

Contra, under the present statute in Texas,
see Crew v. State. (Tex. Cr. App. 1893) 23
S. W. 14; Pen. Code, art. 41.

When no defense.— Where defendant, at

the time of the commission of an alleged

assault with intent to commit rape, knew
what he was doing, and was able to ap-
preciate the character of his act, and knew
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II. Prosecution and punishment.
A. Indictment and Information— l. name and description of Defendant.

An indictment or information for rape, or for attempt or assault witli intent to

rape, is subject to the general rules as to the description of the accused.'^ It need
not allege his sex; ** nor, as a rule, is it necessary to allege his age or physical
capacity to commit the crime, as want of age and capacity is a matter of defense.'*

In some states where the age of the male is fixed by the statute making all inter-

course with a female under a certain age rape it is held necessary to allege and
prove the age of the accused, *° while in others such allegation is held to be
unnecessary.*' If defendant is called by two names he may be indicted in

either.*'

2. Name and Description of Female *°— a. In General. According to well

settled principles which govern criminal pleadings, the indictment or information
must correctly state the christian name and surname of the female raped or
assaulted, or show that they are unknown.'" If the essentials of the offense

are charged it is sufficient without repetition of the name of the female in the
latter part of the charge."^ The indictment or information need not allege that
the female raped or assaulted was of the human species,'*^ that she was a person
in being,"* that she was a female child or woman, if the other words show the sex,"*

that it was unlawful and wrongful, his

drunkenness was no defense. State v. Truitt,

5 Pennew. (Del.) 466, 62 Atl. 790.
83. See Indictments and Infobmations,

22 Cyc. 322.

84. Arloansas.— Warner v. State, 54 Ark.
660, 17 S. W. 6.

Galifomm.— People v. Wessell, 98 Cal. 352,
33 Pac. 216.

Mississippi.— Brown v. State, 72 Miss. 997,
17 So. 278.

Xorth Carolina.— State v. Tom. 47 N. C.

414.

Teaas.— Taylor v. State, 50 Tex. Cr. 362,

97 S. W. 94, 123 Am. St. Rep. 844; Cornelius
V. State, 13 Tex. App. 349; Greenlee v. State,

4 Tex. App. 345.

Utah.— State v. Williamson, 22 Utah 248,

62 Pac. 1022, 83 Am. St. Rep. 780.

See 42 Cent. Dig. tit. "Rape," §§ 25, 39.

85. California.— People v. Wessel, 98 Cal.

352, 33 Pac. 216; People v. Ah Yek, 29 Cal.

575.

Illinois.— Johnson v. People, 202 111. 53,

66 N. E. 877; Sutton v. People, 145 III. 279,

34 N. E. 420.

Massachusetts.— Com. v. Scannel, 11 Cush.
547.

Minnesota.— State v. Ward, 35 Minn. 182,

28 N. W. 192.

Nebraska.— KaU v. State, 40 Nebr. 320,

58 N. W. 929.

Oregon.— State v. Knighten, 39 Greg. 63,

64 Pac. 866, 87 Am. St. Rep. 647.

Texas.— Bsivia v. State, 42 Tex. 226; Word
V. State, 12 Tex. App. 174.

Washington.— State v. Dunlap, 25 Wash.
292, 65 Pac. 544.

See 42 Cent. Dig. tit. "Rape," §§ 25, 39.

86. Schramm v. People, 220 III. 16, 77
N". E. 117 [distinguishing Johnson v. Peo-

ple, 202 111. 53, 66 N. E. 877; Sutton v.

People, 145 111. 279. 34 N. E. 420] ; Wistrand
V. People, 213 111. 72, 72 N. B. 748; Hubert

V. State, 74 Nebr. 220, 104 N. W. 276, 106
N. W. 774. And see State v. Hall, 164 Mo.
528, 65 S. W. 248.

87. State v. Knighten, 39 Oreg. 63, 64
Pac. 866, 87 Am. St. Rep. 647; State v.

Sullivan, 68 Vt. 540, 35 Atl. 479.
In Indiana, under Burns' Annot. St. (1908)

§ 2250, punishing one who has carnal knowl-
edge of a female child under sixteen years
of age, and punishing one being over seven-

teen years of age who has carnal knowledge
of an insane woman, etc., an indictment for

rape on a female child under sixteen years
is not bad for failing to allege that accused
was over the age of seventeen. Cheek v.

State, (Ind. 1908) 85 N. E. 779.
88. Taylor v. Com., 20 Gratt. (Va.) 825.

See Indictments and Infobmations, 22 Cyc.
322.

89. Chastity see infra, II, A, 3, a, (vi).

Surplusage see infra, II, A, 3, b, (ill), 4.

90. State v. Johnson, 67 N. C. 55. See In-
dictments and Infobmations, 22 Cyc. 348.

The name by which she is usually known is

sufficient. State v. Johnson, 67 N. C. 55. See
Indictments and Infobmations, 22 Cyc. 350.

Christian names usually considered the
equivalent of each other may be used inter-

changeably. Wilkey v. Com., 104 Ky. 325,

47 S. W. 219, 20 Ky. L. Rep. 578 ("Jennie"
and "Jane"); State v. Johnson, 67 N. C.

55 ("Susan" and "Susannah").
91. Proctor v. Com., 20 S. W. 213, 14 Ky.

L. Rep. 248; Com. v. Hunt, 4 Pick. (Mass.)

252; Whitcher v. State, 2 Wash. 286, 26 Pac.

268. But see Toulet v. State, 100 Ala. 72,

14 So. 403; Nugent v. State, 19 Ala. 540.

92. Anderson v. State, 34 Ark. 257; State

V. Ward, 35 Minn. 182, 28 N. W. 192; State

V. Tom, 47 N. C. 414.

93. Greenlee c. State, 4 Tex. App. 345.

94. Arkansas.— Warner v. State, 54 Ark.
660, 17 S. W. 6.

Georgia.— Joiee v. State, 53 Ga. 50.

[11, A, 2, a]
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or that she was a married woman. "^ Nor, as a rule, is it necessary to allege in
express terms that the woman was not the wife of the accused. ^^ Where, how-
ever, the statute expressly makes it part of the offense that the female is not
the wife of the accused, it is held in some states that the indictment or informa-
tion must allege that she was not his wife.°^ Whether it is necessary to negative
the relationship of daughter or sister depends upon the statute.

"'^

Iowa.— state r. Hussey, 7 Iowa 409.
Kansas.— Tillson v. State, 29 Kan. 452.
Missouri.— State r. Warner, 74 Mo. 83.
North Carolina.— State v. Farmer, 26 N. C.

224.

Texas.— Robertson v. State, 31 Tex. 36;
Battle v. State, 4 Tex. App. 595, 30 Am. Eep.
169.

West Virginia.— State v. Barrick, 60
W. Va. 576, 55 S. E. 652.

See 42 Cent. Dig. tit. "Rape," §§ 26, 39.

Use of word " she " or " her."— If the name
of the person alleged to have been ravished
is that of a female person, the pronoun " she "

or " her " used in further identification suffi-

ciently alleges that the person is a woman.
Warner v. State, 54 Ark. 660, 17 S. W. 6;
Barker v. State, 40 Fla. 178, 24 So. 69;
State V. Hussey, 7 Iowa 409 ; State v. Miller,

191 Mo. 587, 90 S. W. 767; State v. Arm-
strong, 167 Mo. 257, 66 S. W. 961; State v.

Hammond, 77 Mo. 157; State v. Warner, 74
Mo. 83; State v. Farmer, 26 N. C. 224; State
V. Terry, 20 N. C. 289 ; Hill v. State, 3 Heisk.
(Tenn.) 317; Taylor i\ Com., 20 Gratt. (Va.)
825. See 42 Cent. Dig. tit. " Rape," § 26.

If she is described as a female, it is clearly
sufficient. Myers v. State, 84 Ala. 11, 4 So.

291; Gibson i: State, 17 Tex. App. 574;
O'Rourke v. State, 8 Tex. App. 70.

An indictment for carnally knowing and
abusing a " female " child under the age of

ten, instead of a " woman " child, as in the
statute, is not bad after verdict. Com. v.

Bennet, 2 Va. Cas. 235.

95. State r. Hooks, 69 Wis. 182, 33 N". W.
57, 2 Am. St. Rep. 728.

96. Arkansas.— Hust v. State, 77 Ark. 146,

91 S. W. 8; Garner v. State, 73 Ark. 487, 84
S. W. 623.

California.—-People v. Estrada, 53 Cal.

600.

Kansas.— State v. White. 44 Kan. 514, 25
Pac. 33.

Kentucky.— Com. r. Landis, 112 S. W. 581,

33 Ky. L. Rep. 983.

Massachusetts.— Com. v. Murphy, 2 Allen

163; Com. v. Fogerty, 8 Gray 489, 69 Am.
Dee. 264; Com. !'. Scannel, 11 Cush. 547.

Montana.— State v. Williams, 9 Mont. 179,

23 Pac. 335.

Ohio.— Williams !. State, Wright 42.

Texas.— Belcher v. State, 39 Tex. Cr. 121,

44 S. W. 519; Caidenas v. State, (Cr. App.
1897) 40 S. W. 980.

Utah.— State r. Williamson, 22 Utah 248,

02 Pac. 1022, 83 Am. St. Rep. 780.

Washington.— State v. Halbert, 14 Wash.
306, 44 Pac. 538.

See 42 Cent. Dig. tit. "Rape," §§ 26, 39.

97. Parker v. Territorv, 9 Okla. 109, 59

Pac. 9; Young v. Territory, 8 Okla. 525, 58
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Pac. 724; Dudley v. State, 37 Tex. Cr. 543,
40 S. W. 269; Edwards v. State, 37 Tex. Cr.

242, 38 S. W. 996, 39 S. W. 368; Bice r.

State, 37 Tex. Cr. 38, 38 S. W. 803; Rice
t!. State, 37 Tex. Cr. 36, 38 S. W. 801. Con-
tra, State o. Williams, 9 Mont. 179, 23 Pac.
335. Compare Rex r. Wright, 11 Can. Cr.

Cas. 221, 39 Nova Scotia 103, holding that
if such an allegation was necessary its omis-
sion could have been remedied under the
statute by amendment, and the defect was
waived hy failure to object before pleading
to the indictment.

In Texas an indictment for rape on a fe-

male over fifteen years of age and not men-
tally diseased need not allege that she was
not the wife of the accused. Belcher v. State,

39 Tex. Cr. 121, 44 S. W. 1106; Caidenas
!'. State, (Cr. App. 1897) 40 S. W. 980. But
such allegation is necessary where she was
under that age or mentally diseased. See the

cases cited supra, this note.

SufScient allegation.—^An indictment alleg-

ing that defendant on a certain day had
intercourse with H, a female under sixteen

years of age, " and not the wife of defendant,"
unequivocally alleges that the female was
not the wife of defendant at the time of the

commission of the offense. People v. Miller,

(Cal. 1904) 78 Pac. 227.

98. In Nebraska, the criminal code de-

scribes three distinct crimes. Section 11

makes it a crime for any person to have
carnal knowledge of his daughter or sister

forcibly and against her will. Section 12, by
the first clause, punishes the act of having
forcible carnal knowledge of any woman or

female child other than a daughter or sister,

and by the second clause punishes sexual in-

tercourse with a female under eighteen years

of age without force and with her consent.

It is held that in charging the offense under
said second clause it is not necessary to al-

lege that the female was not the daughter
or sister of the accused, as the crime is com-
mitted whether she is or is not. Edwards v.

State, 69 Nebr. 386, 95 N. W. 1038; George
V. State, 61 Nebr. 669, 85 N. W. 840.

In Ohio it was held that the crime of

having " carnal knowledge of his daughter
or sister, forcibly and against her will," as
defined in section 4 of the act of ilarcli

7, 1835, and the crime of having " carnal
knowledge of any other woman or female
child than his daughter or sister, as afore-

said, forcibly and against her will," as de-

fined in section o were distinct crimes,

and that in charging the latter crime it was
necessary to allege that the female was not
the daughter or sister of the accused. How-
ard V. State, 11 Ohio St. 328. But under
the present statute (Rev. St. § 6816) de-
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b. Age. An indictment for carnal knowledge of a female under the age of

consent must show that she was under such age ; '"' but when force or want of con-

sent is alleged, it is.not necessary to allege or prove that the female was over the

age of consent.'

3. Description of Offense ^ — a. Rape — (i) lij General. An indictment

or information for rape is subject of course to all the rules governing indictments

and informations generally, which have been fully treated elsewhere.^ It must
allege with certainty eveiy fact and circumstance necessary to constitute the

offense charged.* An indictment for statutory rape is sufficient if it describes

the offense in the language of the statute,^ provided the statute states all the

essential elements, but not otherwise." But failure to follow the language of the

statute is not fatal, if equivalent language is used.' If a form of indictment is

daring guilty of rape any person who "has
carnal knowledge of a female person forcibly

and against her will; or being eighteen years
of age, carnally knows and abuses a female
child under fourteen years of age with her
consent," such an allegation is held unneces-
sary, although section 6817 prescribes a
higher punishment when the rape is com-
mitted upon a daughter or sister than when
it is committed upon a woman not so re-

lated. Jones V. State, 54 Ohio St. 1, 42 N. B.
699. See also Williams v. State, Wright 42.

99. See infra, II, A, 3, a, (vi).

1. Connecticut.— State v. Gaul, 50 Conn.
578.

Kentucky.— Jones v. Com., 124 Ky. 26, 97
S. W. 1118, 30 Ky. L. Rep. 288; Webb v.

Com., 99 S. W. 909, 30 Ky. L. Rep. 841;
McLaughlin v. Com., 35 S. W. 1030, 18 Ky.
L. Rep. 205.

Massachusetts.—Com. v. Sugland, 4 Gray 7.

Mississippi.—Mobley v. State, 46 Miss. 501.
Missouri.— State v. Houx, 109 Mo. 654, 19

S. W. 35, 32 Am. St. Rep. 686.

New York.— People v. Draper, 28 Hun 1.

North Carolina.— State v. Storkey, 63

N. C. 7; State v. Farmer, 26 N. C. 224.

South Carolina.— State v. Haddon, 49 S. C.

308, 27 S. E. 194.

See 42 Cent. Dig. tit. " Rape," § 27.

2. Form of indictment or information for

rape by force see People v. Snyder, 75 Cal.

323, 17 Pac. 208; Barker v. State, 40 Fla.

178, 179, 24 So. 69; Com. v. Sugland, 4 Gray
(Mass.) 7; State v. Harris, 150 Mo. 56, 60,

61 S. W. 481; State v. Johnson, 100 N. C.

494, 495, 6 S. E. 61; Cornelius v. State, 13

Tex. App. 349, 352.

Indictment or information for rape by force

held suflfieient see State v. Braden, 111 La.

91, 35 So. 405; State v. Goodale, 210 Mo.
275, 109 S. W. 9; State v. Harris, 150 Mo.
56, 51 S. W. 481; Cornelius v. State, 13 Tex.

App. 349.

3. See Indictments and Infobmations, 22

Cyc. 157.

4. Alabama.— Sims v. State, 146 Ala. 109,

41 So. 413.

Arigona.— Trimble v. Territory, 8 Ariz.

281, 71 Pac. 934.

Louisiana.— State v. Porter, 48 La. Ann.

1539, 21 So. 125.

Minnesota.— State v. Vorey, 41 Minn. 134,

43 N. W. 324.

[91]

Nehraalca.— Hubert v. State, 74 Nebr. 220,

104 N. W. 276, 106 N. W. 774.
North Carolina.— State v. Marsh, 132 N. C.

1000, 43 S. E. 828, 67 L. R. A. 179; State
V. Jim, 12 N. C. 142.

Texas.— Brinster v. State, 12 Tex. App.
612, " did rape " insufficient.

See Indictments and Informations, 22
Cyc. 326.

Charging principal in second degree.—An
indictment charging that defendant, a woman,
made an assault on one S, " and did aid, abet,

and assist one W T to unlawfully and
feloniously ravish and carnally know her, the
said S, and to unlawfully and feloniously ac-

complish an act of sexual intercourse with
said S, she not being his wife," was held
insufficient, on the ground that it failed to
allege that W in fact committed the crime of

rape. Trimble v. Territory, 8 Ariz. 281, 71
Pac. 934.

5. Arkansas.— Pleasant v. State, 13 Ark.
360.

California.— People v. Rangod, 112 Cal.

669, 44 Pac. 1071; People v. Girr, 53 Cal.

629 ; People v. Burke, 34 Cal. 661.

Florida.— Holton v. State, 28 Fla. 303, 9

So. 716.

Kansas.— State v. White, 44 Kan. 514, 25

Pac. 33.

Minnesota.— State 17. Ward, 35 Minn. 182,

28 N. W. 192.

Missouri.— State v. Meinhart, 73 Mo.
562.

New York.— People v. Flaherty, 79 Hun
48, 29 N. y. Suppl. 641 [affirmed in 145

N. Y. 597, 40 N. E. 164].

Utah.— State v. Williamson, 22 Utah 248,

62 Pac. 1022, 83 Am. St. Rep. 768.

Yirginia.7— Smith v. Com., 85 Va. 924, 9

S. E."l48.
Wyoming.— Tway v. State, 7 Wyo. 74, 50

Pac. 188.

See Indictments and Infoemations, 22

Cyc. 339.

6. State V. Williamson, 22 Utah 248, 62

Pac. 1022, 83 Am. St. Rep. 780. See Indict-

MENT.S AND INFOBMATIONS, 22 CyC. 339.

7. California.— Feo-ple v. Girr, 53 Cal. 629.

Connecticut.— State v. Gaul, 50 Conn. 578.

Indiana.— Weinzorpilin v. State, 7 Blackf.

186.

Texas.— Williams v. State, 1 Tex. App. 90,

28 Am. Rep. 399.

[II, A, 3, a, (i)]
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given by statute it is sufficient to follow it, if the facts necessary to constitute

the offense are thereby charged; * otherwise not." Where an indictment for

rape follows the usual form and is in substance sufficiently specific to put defendant
fairly on trial for the offense charged, it is good.^" If all essential facts are charged
mere technical and grammatical or clerical errors which cannot prejudice defend-

ant will not be fatal, and mere surplusage will be ignored."

(ii) Assault. It has been held that in an indictment for rape it is not
necessary to allege an assault,'^ but such an allegation is usual and proper, and
without it there can be no conviction of assault with intent to rape.^'

(hi) Carnal Knowledge or Abuse. An indictment for rape, or for

carnal knowledge and abuse of a female under the age of consent, must allege

carnal knowledge by the use of those words or their equivalent." An indictment
charging that defendant had carnal knowledge of the female forcibly and against

her will is not bad for failure to specify more fully the particular manner in which
such carnal knowledge was had.^^

(iv) "Ravish;" Force and Want of Consent. Although it is now
otherwise in some states,^^ it was necessary at common law, and is stiU necessary

in some states, that an indictment for rape use the word "ravish" ^' and the words

Utah.— State r. Delveecliio, 25 Utah 18,

69 Pac. 58.

Wisconsin.—Barnard r. State, 88 Wis. 656,

60 N. W. 1058 ; State v. Mueller, 85 Wis. 203,

55 N. W. 165.

See Indictments and Infoemations, 22

Cyc. 336.

Equivalent language must be used. State

V. Martin, 14 N. C. 329.

8. McGuff V. State, 88 Ala. 147, 7 So. 35,

16 Am. St. Rep. 25; Season v. State, 72 Ala.

191; Bradford v. State, 54 Ala. 230; Johnson
V. State, 50 Ala. 456; Leoni v. State, 44 Ala.

110; O'Connell v. State, 6 Minn. 279; Cooper

V. State, 22 Tex. App. 419, 3 S. W. 334. See
Indictments and Informations, 22 Cyc.

285.

9. Brinster r. State, 12 Tex. App. 612.

Compare O'Connell v. State, 6 Minn. 279.

See lNDicTJrE>-TS and Infobmations, 22 Cyc.

285
lb. Mitchell V. Com., 89 Va. 826, 17 S. E.

480.
11. Arkansas.— Downs r. State, 00 Ark.

521, 31 S. W. 149, "upon" used once too

often.

Indiana.— Whitney v. State, 35 Ind. 503,
" did " not repeated before the words " rav-

ish and carnally know."
Iowa.— State v. Pennell, 56 Iowa 29, 8

N. W. 686, holding that an indictment for

rape charging that defendant " did then and
there ravish and carnally know, forcibly

against her will, the said E.," etc., was suffi-

cient, as there was no reasonable doubt as

to its meaning, although, as punctuated, the

words " ravish " and " know " might seem
to have no object.

Missouri.— State v. Meinhart, 73 Mo. 562.

New York.— People v. Flaherty, 79 Hun
48, 29 N. Y. Suppl. 641 [affirmed in 145

N. Y. 597, 40 N. E. 164].

South Dakota.— State v. Hayes, 17 S. D.
128, 95 N. W. 296.

Texas.— Williams v. State, 1 Tex. App. 90,

28 Am. Hep. 399.

[II, A, 3, a, (I)]

See Indictments and Infobmations, 22
Cyc. 291.

12. O'Connell v. State, 6 Minn. 279; Eeg.
V. Allen, 9 C. & P. 521, 2 Moody C. C. 179,

38 E. C. L. 307.

13. Farrell v. State, 54 N. J. L. 416, 24
Atl. 723. And see in-fra, II, A, 3, b.

14. Trimble v. Territory, 8 Ariz. 281, 71
Pac. 934; Vickers v. U. S., (Okla. Cr. App.
1908) 98 Pac. 467; Fields v. State, 39 Tex.
Cr. 488, 46 S. W. 814.

Indictment suflScient.—An indictment
charging that defendant " did then and there
have . . . carnal knowledge of and abuse

"

the prosecutrix, instead of alleging that he
" did carnally know and abuse " her, is suffi-

cient. State V. Hunter, 171 Mo. 435, 71

S. W. 675.

"Ravish " equivalent to carnal knowledge.— In defining rape the Texas statute uses
the words " carnal knowledge," but where
an indictment charged that defendant " did

then and there ravish and have carnal of

the said A. E.," omitting the word " knowl-
edge " after the word " carnal," it was held

that the word " ravish " was equivalent in

meaning to " carnal knowledge," and the in-

dictment was sufficient. Fields v. State, 39
Tex. Cr. 488, 46 S. W. 814.

15. McMath v. State, 55 Ga. 303.

16. See the cases referred to in the notes
following.

17. Gouglemann v. People, 3 Park. Cr.

(N. Y.) 15; State v. Marsh, 132 N. C. 1000,

43 S. E. 828, 67 L. E. A. 179 ; Davis v. State,

42 Tex. 226; Gibson v. State, 17 Tex. App.
574; Christian v. Com., 23 Gratt. (Va.) 954.

And see Fields v. State, 39 Tex. Cr. 488, 46

S. W. 814; Boss v. State, 16 Wyo. 285, 93

Pac. 299, 94 Pac. 217. Contra, under stat-

utes see Wilkey u. Com., 104 Ky. 325, 47
S. W. 219, 20 Ky. L. Rep. 578; State v.

Meinhart, 73 Mo. 562; State v. Hayes, IT

S. D. 128. 95 N. W. 296; Tway v. State, 7

Wyo. 74. 50 Pac. 188.
'* Did rape," instead of " did ravisi " was
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"forcibly and against her will" or their equivalent/* except in the case of threats

or fraud '" and where the female was under the age of consent.^" An allegation

that the act was committed by force and violence and against the will of the
female is equivalent to stating that she resisted and that her resistance was over-
come by violence.^' The character of the force used need not be specified.^^

(v) "Feloniously;" " Unlawfully." At common law it was neces-
sary for an indictment for rape to allege that the act was committed "feloniously,"

and this is stiU necessary in some states;^' but in other states a statute ren-

held insufficient in Texas. Davis i: State,
42 Tex. 226; Hewitt v. State, 15 Tex. App.
80.

18. Maine.— State v. Blake, 39 Me. 322.
Massachusetts.— Com. v. Fogarty, 74 Mass.

489, 69 Am. Dec. 264.
Nebraska.— Hubert v. State, 74 Nebr. 220,

104 N. W. 276, 106 N. W. 774.
New York.— People v. Maxon, 57 Hun

367, 10 N. Y. Suppl. 593.
North Carolina.—State v. Marsh, 132 N. C.

1000, 43 S. B. 828, 67 L. R. A. 179; State
f. Powell, 106 N. C. 635, 11 S. E. 191 ; State
V. Johnson, 67 N. C. 55; State v. Jim, 12
N. C. 142, " feloniously ravished " not enough.
Oklahoma.— Vickers v. TJ. S., (Cr. App.

1908) 98 Pac. 467.
Pennsylvania.— Mears V. Com., 2 Grant

385.

Texas.— Elschlep v. State, 11 Tex. App.
301.
" Kavish " as implying force.— In Harman

V. Com., 12 Serg. & R. (Pa.) 69, it was held
sufficient to charge that defendant " feloni-

ously did ravish and carnally know " the
female, instead of alleging that the act was
committed " forcibly and against her will,"

as the word " ravish " implies that the act
was against her will. And see to the same
effect Gibson v. State, 17 Tex. App. 574;
Walling V. State, 7 Tex. App. 625; Williams
V. State, 1 Tex. App. 90, 28 Am. Rep. 399.

See also Fields v. State, 39 Tex. Cr. 488, 46
S. W. 814. Other eases, however, are to the

contrary. State v. Marsh, 132 N. C. 1000,

43 S. E. 828, 67 L. R. A. 179; State v. Jim,
12 N. C. 142.
" Violently," instead of " by force " or " for-

cibly" was held insufficient in Maine. State
V. Blake, 39 Me. 322. But in other states

it has been held equivalent and sufficient.

State V. Rohn, (Iowa 1909) 119 N. W. 88;

State V. Williams, 32 La. Ann. 335, 36 Am.
Rep. 272; Com. v. Fogerty, 8 Gray (Mass.)

489, 69 Am. Dec. 264 ("violently and against

her will feloniously did ravish and carnally

know," etc., held sufficient) ; Gutierrez v.

State, 44 Tex. 587; Walling v. State, 7 Tex.

App. 625 ; State v. Mueller, 85 Wis. 203, 55

N. W. 165. See also State v. Johnson, 67

N. C. 55, holding sufficient an indictment for

rape which charged that the assault was vio-

lent and felonious, and that the
_
ravishing

was felonious and against the will of the

female.
"Violently, and ty force and threats, and

against her will, did ravish and carnally

know," etc., was held sufficient. Cornelius

V. State, 13 Tex. Appr349.

" Forcibly ravished " was held sufficient un-
der the Alabama statute prescribing such
form of allegation, without also alleging

that the carnal knowledge of the female was
" against her will." Leoni v. State, 44 Ala.
110.

" With force and arms " is not a neces-

sary averment in Massachusetts since enact-

ment of Rev. St. e. 137, § 14. Com. v.

Scannel, 11 Cush. (Mass.) 547.

"Against her will " is equivalent to the

words " against her will and consent " in a
statute, and is sufficient. State v. Gaul, 50
Conn. 578.

19. See infra, II, A, 3 a, (ix), (x).
20. See infra, II, A, 3, a, (vi).

21. People V. Pacheco, 70 Cal. 473, 11 Pao.
761; Harmon v. Territory, 5 Okla. 368, 49
Pac. 55; State v. Delvecchio, 25 Utah 18, 69
Pac. 58.

Allegation of resistance.— An information
for rape, alleging that defendant " on and
upon . . . did violently and feloniously make
an assault, and her . . . did violently and
feloniously ravish and carnally know . . .

she having resisted his said assault, and said
resistance having been then and there over-

come by the force and violence " of defend-

ant, sufficiently alleged resistance on the part
of prosecutrix, overcome by force or violence,

to the act of defendant both in assaulting
and in ravishing her. People v. Jailles, 146

Cal. 301, 305, 79 Pac. 965.

22. Cooper v. State, 22 Tex. App. 419, 3

S. W. 334; Cornelius v. State, 13 Tex. App.
349.

23. Wilkey v. Com., 104 Ky. 325, 47 S. W.
219, 20 Ky. L. Rep. 578; Reed v. Com., 76

S. W. 838, 25 Ky. L. Rep. 1029; Hall v.

Com., 26 S. W. 8, 15 Ky. L. Rep. 856; State

V. Porter, 48 La. Ann. 1539, 21 So. 125;

State V. Ma,rsh, 132 N. C. 1000, 43 S. E. 828,

67 L. R. A. 179; Mears v. Com., 2 Grant
(Pa.) 385.

And see IlTDICTMENTa and iNrOBMATIONS,
22 Cyc. 331.

" Feloniously " used as to the assault only.— In State v. Casford, 76 Iowa 330, 41 N. W.
32, it was held that where an indictment for

rape charged that defendant "feloniously"
made an assault upon the prosecutrix, and
did then and there ravish and carnally know
her, forcibly and against the will of the

prosecutrix, the consummation of the offense

was sufficiently charged, although the word
" feloniously " was not repeated in connec-

tion with the charge of ravishing and car-

nally knowing. In other states, however,

there are decisions directly to the contrary.

[II. A, 3, a, (V)]
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ders it unnecessary." It need not be alleged that the act was committed
"unlawfuUy."25

(vi) Female Under Age of Consent?'^ In an indictment for carnal
knowledge and abuse or rape of a female child under the age of consent it is gen-
erally sufficient to substantially follow the language of the statute." It is not
necessary to allege an assault.^' So also it is not necessary that the indictment
allege that the act was committed forcibly and against her will, or without her
consent, and if this is alleged, it is mere surplusage and need not be proved.^"
Nor is it necessary to allege that the act was committed with her consent,^"

State V. Porter, 48 La. Ann. 1539, 21 So.
125; Hays v. State, 57 Miss. 783.

24. Territory v. Godfrey, 6 Dak. 46, 50
N. W. 481; Com. v. Scannel, 11 Cush.
(Mass.) 547; Asher v. Territory, 7 Okla.
188, 54 Pae. 445. And see Indictments and
Informations, 22 Cyc. 331.

25. Weinzorpflin v. State, 7 Blackf. (Ind.)
186. And see Com. v. Bennet, 2 Va. Cas.
235. An information for the offense described
in Wis. Rev. St. § 4382, providing that " any
person who shall unlawfully and carnally
know and abuse any female under the age
of twelve years, shall be punished," etc., need
not charge that the act was done unlawfully,
it being a crime at common law and mani-
festly illegal. Barnard v. State, 88 Wis.
656, 60 N. W. 1058. The word " feloniously "

in an information for such an offense is fairly

equivalent to the word " unlawfully." Bar-
nard V. State, supra. Compare State v. Hos-
kinson, (Kan. 1908) 96 Pac. 138.

26. Form of indictment or information see

People V. Mills. 17 Cal. 276; State v. Houx,
109 Mo. 654, 658, 19 S. W. 35, 32 Am. St.

Eep. 686 ; State v. Meinhart, 73 Mo. 562, 563

;

State V. Williams, 9 Mont. 179, 23 Pac. 335;
Farrell «. State, 54 N. J. L. 416, 417, 24 Atl.

723.
Indictment or information held sufficient

see People v. Mills, 17 Cal. 276; McClure v.

State, 116 Ind. 169, 18 N. E. 615; State v.

Houx, 109 Mo. 654, 19 S. W. 35, 32 Am. St.

Rep. 686; State v. Meinhart, 73 Mo. 562;
Farrell v. State, 54 N. J. L. 416, 24 Atl. 723;
State V. Home, 20 Oreg. 485, 26 Pac.

665.
Description of female see supra, II, A, 2.

27. California.—People v. Eangod, 112 Cal.

669, 44 Pac. 1071; People v. Mills, 17 Cal.

276.

Florida.— 'BoXtoTi v. State, 28 Fla. 303, 9

So. 716.

Kansas.— State v. Hoskinson, (1908) 96

Pac. 138; State v. White, 44 Kan. 514, 25
Pac. 33.

Maine.— State v. Black, 63 Me. 210.

Missouri.— State v. Hall, 164 Mo. 528, 65

S. W. 248; State v. Dalton, 106 Mo. 463,

17 S. W. 700.

Rhode Island.— State v. Tourjee, 26 E. I.

234, 58 Atl. 767.

Utah.— Stute v. Williamson, 22 Utah 248,

62 Pae. 1022, 83 Am. St. Rep. 780.

Virginia.— Smith v. Com., 85 Va. 924, 9

S. E. 148.

Washington.— State v. Phelps, 22 Wash.
181, 60 Pac. 134.

[II, A, 3, a, (V)]

See Indictments and Informations, 22
Cyc. 339; and supra, II, A, 3, a, (i).

Form prescribed by statute held sufficient

see McGuff v. State, 88 Ala. 147, 7 So. 35,

16 Am. St. Rep. 25.

An indictment for the statutory offense of
carnal abuse of a woman child under the age
of sixteen years is not vitiated by adding
to the words, " did unlawfully and car-

nally abuse," the words, " and then and
there did unlawfully have carnal knowledge
of the body," of the said child; they may
be rejected as surplusage. State v. Cannon,
72 N. J. L. 46, 60 Atl. 177.

Female child " under the age of puberty."—
Under a statute punishing carnal knowledge
of " a female child under the age of puberty,"

an indictment for carnally knowing " a female
child of the age of twelve years and under
the age of puberty " was held contradictory
and bad, as twelve years is the age of puberty
where the common-law rule has not been
changed by statute. State v. Pierson, 44
Ark. 265.

28. State v. McCullough, 171 Mo. 571, 71
S. W. 1002.

29. California.— People v. Bailey, 142 Cal.

434, 76 Pac. 49; People v. Rangod, 112 Cal.

669, 44 Pac. 1071.

Florida.— Kolton v. State, 28 Fla. 303, 9

So. 716.

loiva.— State v. Scroggs, 123 Iowa 649, 96
K W. 723.

Kansas.— State v. Woods, 49 Kan. 237, 30
Pac. 520.

Maine.— State v. Black, 63 Me. 210.

Missouri.— State v. McCullough, 171 Mo.
571, 71 S. W. 1002; State v. Wray, 109 Mo.
594, 19 S. W. 86.

Montana.— State v. Jones, 32 Mont. 442,
80 Pao. 1095.

New Jersey.— State v. Cannon, 72 N. J. L.
46, 60 Atl. 177 ; Farrell v. State, 54 N. J. L.

416, 24 Atl. 723.

Oregon.— State v. Home, 20 Oreg. 485, 26
Pac. 665.

Texas.— Davis v. State, 42 Tex. 226.

Virginia.— Com. v. Bennet, 2 Va. Cas. 235.
Washington.— State v. Fetterly, 33 Wash.

599, 74 Pac. 810.

See 42 Cent. Dig. tit. "Rape," §§ 31, 34;
and supra, I, A, 2, f, (n).
"Against her will and consent " is equiva-

lent to the averment " without her consent

"

so as to admit testimony that the female
was under the consenting age. State V. Jack-
son, (La. 1894) 15 So. 402.

30. Reinoehl v. State, 62 Nebr. 619, 87
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or to use the word "ravish" or "rape,"^' or to allege that the act was com-
mitted xinlawfully/^ or knowingly or wilfully,^' or feloniously;^* nor need it

follow other purely technical requirements of common-law indictments.^^ It

must be alleged that the female was under the age of consent, which is suffi-

ciently done by alleging that she was under the age specified in the statute,

without specifically alleging her age, or by alleging her age specifically, with-

out any general averment that such age was under the age of consent.^" It is

also held necessary in some states to allege the age of defendant ^' and the

previous chastity of the female,^' where the statute makes such facts elements
of the offense.^"

(vii) Female Imbecile.*" If the indictment alleges that the -woman was so

imbecile as to be incapable of consenting or resisting it is sufficient without
alleging the act to have been against her will, or to have been accomplished by
force, and such allegations, if made, may be treated as mere surplusage.*' It is

proper to allege an assault.*^

(viii) Female Drugged. An indictment charging felonious intercourse

with a female while she was insensible or incapable of exercising her will in con-

sequence of a drug having been administered to her is sufficient, and it need not

allege that defendant knew she was incapable of consent, or specify the particular

kind of drug."

N. W. 355; George v. State, 61 Nebr. 669,

83 N. W. 840; Farrell v. State, 54 N. J. L.

416, 24 Atl. 723.

31. Michigan.—People c. McDonald, 9 Mich.
150.

Missouri.— State v. Meinhart 73 Mo. 562.

New York.— People v. Flaherty, 79 Hun
48, 29 N. Y. Suppl. 641 [affvrmed in 145

N. Y. 597, 40 N. B. 164].

'North Carolina.— State v. Smith, 61 N. C.

302.

South Dakota.— State v. Hayes, 17 S. D.

128, 95 N. W. 296.

Washington.— State V. Phelps, 22 Wash.
181, 60 Pac. 134.

Wyoming.— Eoss v. State, 16 Wyo. 285,

93 Pac. 299, 94 Pac. 217.

32. Com. V. Bennet, 2 Va. Cas. 235; Bar-

nard V. State, 88 Wis. 656, 60 N. W. 1058.

An information for rape on a female under
age is sufficient, although the word " un-

lawfully " does not appear in immediate con-

nection with the word "carnally," as it

appears in the statute. State v. Hoskinson,

(Kan. 1908) 96 Pac. 138.

33. Holton V. State, 28 Fla. 303, 9 So. 716.

34. Asher v. Territory, 7 Okla. 188, 54

Pac. 445; State v. Tourjee, 26 R. I. 234, 58

Atl. 767.

35. Com. V. Sullivan, 6 Gray (Mass.) 477;

State V. Terry, 20 N. C. 289 ; State v. Mueller,

85 Wis. 203, 55 N. W. 165; Fizell v. State,

25 Wis. 364.

36. Alalama.— Sims v. State, 146 Ala. 109,

41 So. 413; Oakley v. State, 135 Ala. 15, 33

So. 23.

Arkansas.— Inman V. State, 65 Ark. 508,

47 S. W. 558.

California.— People v. Totman, 135 Cal.

133, 67 Pac. 51 ; People v. Mills, 17 Cal. 276.

Indiana.— 'SAcClaxe v. State, 116 Ind. 169,

18 N. E. 615.

Minnesota.— State v. Erickson, 81 Minn.

134, 83 N. W. 512.

Missouri.— State v. McOuUough, 171 Mo.
571, 71 S. W. 1002; State v. Miller, 111 Mo.
542, 20 S. W. 243; State v. Houx, 109 Mo.
654, 19 S. W. 35, 32 Am. St. Rep. 686;
State V. Wray, 109 Mo. 594, 19 S. W. 86;
State V. Meinhart, 73 Mo. 562.

Montana.— State v. Jones, 32 Mont. 442,
80 Pac. 1095.

Nebraska.— Hubert v. State, 74 Nebr. 220,

104 N. W. 276, 106 N. W. 774.

New Hampshire.— State v. Burt, 75 N. H.
64, 71 Atl. 30.

New York.— People v. Robertson, 88 N. Y.
App. Div. 198, 84 N. Y. Suppl. 401; People
V. Flaherty, 79 Hun 48, 29 N. Y. Suppl. 641

[affirmed in 145 N. Y. 597, 40 N. E.

164].

Washington.— State v. Falsetta, 43 Wash.
159, 86 Pac. 168; State v. Fetterly, 33 Wash.
599, 74 Pac. 810.

See 42 Cent. Dig. tit. "Rape," §§ 27, 31.

37. See supra, II, A, 1.

38. Hubert v. State, 74 Nebr. 220, 104
N. W. 276, 106 N. W. 774. And see State v.

Hall, 164 Mo. 528, 65 S. W. 248.

39. See supra, I, A, 2, c, d.

40. Forms of indictment or information
for the rape of an imbecile female see

State V. Enright, 90 Iowa 520, 58 N. W.
901; State v. Hann, 73 Minn. 140, 141, 76

N. W. 33; Caruth v. State, (Tex. Cr. App.
1894) 25 S. W. 778.

41. State V. Crouch, 130 Iowa 478, 107

N. W. 173; State v. Austin, 109 Iowa 118,

80 N. W. 303 ; State v. Enright, 90 Iowa 520,

58 N. W. 901; State v. Hann, 73 Minn. 140,

76 N. W. 33; Caruth v. State, (Tex. Cr. App.

1894) 25 S. W. 778.

42. State v. Crouch, 130 Iowa 478, 107

N. W. 173; and other cases in the preceding

note.

43. People v. O'Brien, 130 Cal. 1, 62 Pac.

297; Com. i: Lowe, 116 Ky. 335, 76 S. W.
119, 25 Ky. L. Rep. 534,

[II, A, 3, a, (viii)]



1446 [33 CycJ RAPE

(ix) Threats and Fear.** An indictment for rape by threats must allege

the use of threats but need not specify them.*^ An allegation that the act was
committed by force and agaiast the will of the female is equivalent to stating
that she was prevented from resisting by threats of immediate and great bodily
harm."

(x) Fraud.*'' In Texas an indictment which charges rape by fraud by
personating the female's husband must allege that the female was a married
woman, and not the wife of defendant.**

b. Attempts or Assaults With Intent to Rape *"— (i) In General. To
maintain a prosecution for attempt or assault with intent to commit rape, the
indictment may of course be directly for the attempt or assault, without charging
rape.^° Mere technical or grammatical errors will be disregarded if all essential

elements of the offense are alleged.^^

(ii) The Overt Act. An indictment or information for attempt or assault

with intent to rape must allege some overt act constitutiag the attempt or assault.^^

44. Form of indictment or information see

Cornelius v. State, 13 Tex. App. 349, 352.
45. Cooper v. State, 22 Tex. App. 419, 3

S. W. 334; Cornelius v. State, 13 Tex. App.
349.

46. People v. Pacheco, 70 Cal. 473, 11 Pac.
761; State v. Delvecchio, 25 Utah 18, 69
Pac. 58.

47. Form of indictment or information see

Franklin v. State, 34 Tex. Cr. 203, 204, 29
S. W. 1088.
48. Payne v. State, 38 Tex. Cr. 494, 43

S. W. 515, 70 Am. St. Eep. 757.

49. Form of complaint see Tillson v. State,

29 Kan. 452, 453; People v. Lynch, 29 Mich.
274, 275.
Forms of indictment or information: For

assault with intent to rape see Skaggs p.

State, 108 Ind. 53, 54, 8 N. E. 695; State v.

Payne, 194 Mo. 442, 443, 92 S. W. 461;
Harmon v. Territory, 5 Okla. 368, 369, 49
Pac. 55. For attempt to rape. Hairston
V. Com., 97 Va. 754, 32 S. E. 797.

Indictment or information held sufficient

see People v. Collins, 5 Cal. App. 654, 91

Pac. 158; Robinson t). State, 118 Ga. 32, 44
S. E. 814; State v. Neil, 13 Ida. 539, 90 Pac.

860, 91 Pac. 318; People v. Horchler, 231
111. 566, 83 N. E. 428; Poison v. State, 137
Ind. 519, 35 N. E. 907; Dooley v. State, 28
Ind. 239; State v. Johnson, 114 Iowa 430,

87 N. W. 279; State v. Langford, 45 La.
Ann. 1177, 14 So. 181, 40 Am. St. Rep. 277;
State 0. Ward, 35 Minn. 182, 28 N. W. 192;
State V. Payne, 194 Mo. 442, 92 S. W. 461;
Hall V. State, 40 Nehr. 320, 58 N. W. 929;
State V. Mosier, 73 N". Y. App. Div. 5, 76

N. Y. Suppl. 65; Westerman v. State, 53 Tex.

Cr. 109, 111 S. W. 655; Ross v. State, 16

Wyo. 285, 93 Pac. 299, 94 Pac. 217.

50. West V. State, (Tex. Cr. App. 1893)
21 S. W. 686 ; Reagan v. State, 28 Tex. App.
227, 12 S. W. 601, 19 Am. St. Rep. 833.

51. Proctor v. Com., 20 S. W. 213, 14 Ky.
L. Rep. 248, holding that an indictment
charging that the accused "with force and
arms, unlawfully, maliciously, and feloniously

did make an assault " upon a certain female
" under the age of twelve years, then and
there . . . against her will and consent, did
attempt to ravish and carnally know," etc.,

[II, A, 3, a, (ix)]

is sufficient, notwithstanding the omission of

the name of the female, or of the pronoun
"her," in the latter part of the charge, and
notwithstanding the position of the word
" force," which does not refer alone to the

assault, but also to the attempt. And see

supra, II, A, 3, a, (i).

52. Florida.— Hogan v. State, 50 Fla. 86,

39 So. 464, holding that an indictment charg-

ing that the accused did by force unlaw-
fully attempt to commit rape by then and
there unlawfully and by force attempting
to have sexual intercourse was fatally de-

fective in not alleging an overt act.

Georgia.— Robinson v. State, 118 Ga. 32,

44 S. E. 814, holding an indictment for as-

sault with intent to rape sufficient.

Kansas.— State v. Russell, 64 Kan. 798,

68 Pac. 615 (holding that in an information
for assault with intent to commit rape on
a female under the age of consent the spe-

cific act or acts done toward the commission
of the oflfense must be alleged) ; State v.

Frazier, 53 Kan. 87, 36 Pac. 58, 42 Am. St.

Rep. 274 (holding the same as to an infor-

mation for attempt to rape, and that an
averment that defendant " unlawfully and
feloniously did attempt to commit a rape,

by then and there attempting to carnally
and unlawfully know," etc., was insufficient).

Oklahoma.— Young v. Territory, 8 Okla.

525, 58 Pac. 724.

Virginia.— Cunningham v. Com., 88 Va.
37, 13 S. E. 309.

Indictments for assaults generally see As-
sault AND Battery, 3 Cyc. 1035.
Indictments for attempts generally see In-

dictments AND Informations, 22 Cyc. 363.

Assault and battery.—Under Shannon Code
Tenn. § 6459, which punishes the commis-
sion of an assault and jjattery with intent to

commit rape, an indictment which charges
that defendant, with such intent, committed
an assault upon a female, and her did " ill-

treat," but charges no battery, is insuffi-

cient. Wilson V. State, 103 Tenn. 87, 52
S. W. 869.
Alleging assault upon prosecutrix.— An in-

dictment which charges that defendant did
unlawfully make an assault with intent to
commit rape upon one K, a woman, by then
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It is generally enough to allege that defendant "made an assault," without speci-

fying the manner, means, or mode in or by which it was made.^^ An allegation

of an "attempt" to rape is not an allegation of an "assault" with intent to rape."

(hi) The Intent; Force and Want of Consent. The facts consti-

tuting the assault or attempt must be so stated as to show that the crime of rape

wo\ild have been committed if defendant's purpose had been accomplished.^^

It must be alleged therefore that the attempt was made, or that the assault was
with the intent, forcibly and against her will, to ravish and carnally know the

female, by the use of these or equivalent words,^" unless the female is alleged to

and there attempting to have carnal knowl-
edge of the said K, ia not insufficient in
failing to charge an assault upon any par-
titular person. Myers v. State, 51 Tex. Cr.

463, 103 S. W. 859.
53. California.— People v. Collins, 5 Cal.

App. 654, 91 Pac. 158.

Connecticut.— State v. Wells, 31 Conn.
210.

Iowa.— State v. Johnson, 114 Iowa 430,
87 N. W. 279.

Minnesota.— State v. Ward, 35 Minn. 182,

28 N. W. 192.

Missouri.— State v. Payne, 194 Mo. 442,
92 S. W.-461; State v. Neal, 178 Mo. 63, 76
S. W. 958.

Vermont.— State v. Hanlon, 62 Vt. 334, 19
Atl. 773.

Virginia.— Cunningham v. Com., 88 Va.
37, 13 S. E. 309.

But compare State v. Russell, 64 Kan.
798, 68 Pac. 615, referred to in the preced-

ing note.
" The word ' assault ' has a well-defined

legal meaning, and, in and by itself, is a
statement of an act, without the necessity

of further detail." State v. Ward, 35 Minn.
182, 183, 28 N. W. 192.

Where an assault and battery is properly
charged it is not necessary to otherwise charge
an assault. McGuire v. State, 50 Ind. 284.

"Actual violence."— Under a statute pro-

viding that every person who should " with
actual violence make an assault upon the

body of any female with intent to commit
a rape " should suffer imprisonment, etc., an
information charging that defendant " with
force and arms did an assault make on A. W.
a single woman, and did her then and there

beat, wound and illtreat, with an intent

violently and against her will, her feloniously

to ravish and carnally know," was held not

to be defective in not charging in terms that

the assault was made with actual violence.

Any language, it was said, charging the ac-

cused with the exercise of physical force

upon the person assaulted was sufficient.

State V. Wells, 31 Conn. 210.
" Malice aforethought."—An indictment for

assault with intent to rape need not aver

that the assault was committed with malice

aforethought, either at common law or under

Sandels & H. Dig. Ark. § 1866, providing

that whoever shall feloniously " and with

malice aforethought" assault any person

with intent to commit rape shall be pun-

ished, etc. Severs v. State, 72 Ark. 129, 78

S. W. 748.

54. Sullivant v. State, 8 Ark. 400.

Under Wyo. Rev. St. (1899) § 4957, declar-

ing that " whoever having the present ability

to do so, unlawfully attempts to commit a

violent injury on the person of another, is

guilty of an assault," it was held that an
assault with intent to commit rape was
charged by an information alleging that
defendant did " xmlawfully and feloniously

attempt to commit a violent injury on the

person of " a female child under the age
of consent, " having then and there the pres-

ent ability so to do, with intent then and
there and thereby unlawfully and feloniously

to ravish and carnally know," etc. Ross v.

State, 16 Wyo. 285, 93 Pac. 299, 94 Pac. 217.

In Texas, by the terms of Pen. Code, art.

640, the deiinition of an attempt to rape
excludes the question of assault; and where
the indictment for that offense charges that
it was made by assault and by means of this

assault an attempt was made to ravish and
have carnal knowledge of the female, it

charges an assault with intent, and not an
attempt, to commit rape. Taylor v. State, 44
Tex. Cr. 153, 69 S. W. 149.

55. Hall V. State, 40 Nebr. 320, 58 N. W.
929.

56. Arizona.— Daggs v. Territory, ( 1908

)

94 Pac. 1106.
Arkansas.— Sullivant v. State, 8 Ark. 400.

California.— People v. Mesa, 93 Cal. 580,

29 Pac. 116; People v. O'Neil, 48 Cal. 257,
holding that an indictment charging that
defendant feloniously assaulted a female by
throwing her on her back, and attempting to

have sexual intercourse with her, with in-

tent to outrage her person, did not charge an
assault with intent to commit rape.

Maine.— State v. Blake, 39 Me. 322, "vio-
lently " instead of " forcibly " not enough.

, Massachusetts.— Com. v. McCarty, 165
Mass. 37, 42 N. E. 336; Com. v. Kennedy,
131 Mass. 584.

Missouri.— State v. Little, 67 Mo. 624,
" ravish " held unnecessary.
Ifew York.— State v. Mosier, 73 N. Y. App.

Div. 5, 76 N. Y. Suppl. 65.

North Carolina.— State v. Powell, 106
N. C. 635, 11 S. E. 191; State v. Goldston,

103 N. C. 323, 9 S. E. 580; State v. Tom.
47 N. C. 414; State r. Martin, 14 N. C. 329.

Oklahoma.— Rector v. Territory, 9 Okla.

530, 60 Pac. 275 ; Young ;;. Territory, 8 Okla.

525, 58 Pac. 724.

Oregon.— State v. Ryan, 15 Oreg. 572, 16

Pac. 417.

Texas.— Langan v. State, 27 Tex. App. 498,

[II, A, 3, b, (in)]
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have been iinder the age of consent." In chargmg the intent it is generally
sufficient to follow the language of the statute defining the crime; ^* but this is

not necessary provided words conveying the same meaning are employed.^" In
charging assault with mtent to rape the word "intent" or an equivalent must
be used."" An indictment for attempt to rape averring that defendant feloni-

ously assaulted the female and attempted to have intercourse with her sufii-

ciently avers an intent to do the act."^ Where intent to accomplish the purpose
by force and against the will of the female is alleged, it is not necessary to allege
her age, and if her age is alleged it may be rejected as surplusage.'^

11 S. W. 521; Hewitt v. State, 15 Tex. App.
80, intent " to rape " insufficient.

Virginia,.— Christian v. Com., 23 Gratt.
954.

See 42 Cent. Dig. tit. "Rape," §§ 36, 38,

40, 41.

Under a statute punishing "assault with
intent to commit rape," that specific intent
must be alleged; and it is not sufficient to

charge that defendant made an assault and
" then and there did attempt to ravish."
State V,. Martin, 14 N. C. 329.

Resistance.— Where the statute is so
worded, an indictment for assault with in-

tent to rape by force should contain the
averment that defendant intended to have
intercourse with the female by force or vio-

lence sufficient to overcome any resistance
she might make. Rector v. Territory, 9 Okla.
530, 60 Pac. 275; Young c. Territory, 8

Okla. 525, 58 Pac. 724. And see Daggs v.

Territory, (Ariz. 1908) 94 Pac. 1106.

Allegations held sufficient.— It has been
held that an indictment for assault with
intent to commit rape need not contain the
word " forcibly," if equivalent words are
used. State v. Peak, 130 N. C. 711, 41 S. E.

887. A charge that defendant " did feloni-

ously assault and attempt ... to ravish
and carnally know " the female alleged to

have been assaulted necessarily implies that
the act was done forcibly. Jackson v. State,

114 Ga. 861, 40 S. E. 989. "Violently" in-

stead of " forcibly " has been held sufficient.

State V. Daly, 16 Oreg. 240, 18 Pac. 357.

Compare supra, II, A, 3, a, (iv).

Naming intended crime.— An indictment
averring that defendant in and upon one S,

she, the said S, then and there not being

his wife, did then and there, by forcibly over-

coming her resistance, and against her will

and without her consent, attempt to perpe-^

trate an act of sexual intercourse, suffi-

ciently charges attempted rape, although the

crime is not, technically speaking, correctly

named. People v. Hosier, 73 N. Y. App. Div.

5, 76 N. Y. Suppl. 65.

Person upon whom rape intended.—^An in-

formation charging that defendant did unlaw-
fully, feloniously, with force and violence,

assault a person named and described as a
female child under fourteen years of age,

with intent to commit rape, and without her

consent and against her will, sufficiently

shows upon whom the rape Was intended to

be committed; and the failure specifically

to allege an intent to commit rape upon the

person named is not ground for setting aside

[II, A, 3. b, (III)]

the information. People v. Mesa, 93 Cal.

580, 29 Pac. 116. But see Com. v. Kennedy,
131 Mass. 584.

57. See infra, II, A, 3, b, (v).

58. Dooley v. State, 28 Ind. 239 ("with
the intent then and thereby wilfully, forcibly

and feloniously, and against her will, to have
carnal knowledge of said woman"); Smith
V. State, 41 Tex. 352; State v. Hanlon, 62
Vt. 334, 19 Atl. 773 (sufficient to allege an
assault " with intent violently and feloni-

ously to commit on her, the said A, a rape,*

without further describing the intended
crime ) . See supra, II, A, 3, a, ( I )

.

59. People v. Girr, 53 Cal. 629. See supra,

11, A, 3, a, (I).

60. State v. Ross, 25 Mo. 426; State v.

Goldston, 103 N. C. 323, 9 S. E. 580.

"Intention" is equivalent to intent. State
V. Tom, 47 N. C. 414.

" Intent " and " attempt."— According to

the better opinion "attempt" is not equiva-

lent to " intent " ; and therefore an indict-

menc charging that defendant did maice an
assault upon a female under or over the
age of consent, and did unlawfully " at-

tempt " to carnally know her, etc., does not
sufficiently charge an assault with intent to

rape. State v. Goldston, 103 N. C. 323, 9

S. E. 580. And see Sullivant ;;. State, 8 Ark.
400; State v. Ross, 25 Mo. 426. But see

People V. Horchler, 231 111. 566, 83 N. E.
428. In Texas, where, by the terms of Pen.
Code, art. 640, the definition of an attempt
to rape excludes the question of assault, it

was held that where an indictment for that
offense charges that it was made by assault

and by means of this assault an attempt was
made to ravish and have carnal knowledge
of the female, it charges an assault with in-

tent, and not an attempt, to commit rape.

Taylor v. State, 44 Tex. Cr. 153, 69 S. W.
149. The code, in defining this offense, uses
the words " intent " and " attempt " inter-

changeably; in view of which, and of other

provisions, it is held that an indictment may
sufficiently charge the offense without using
the word "intent." Curry v. State, 4 Tex.

App. 574. And in Washington an informa-

tion charging defendant with " an assault

with intent to commit rape," made on a
certain day, by feloniously " attempting " to

carnally know and abuse a female child

under the age of consent, was held sufficient.

State V. Smith, 19 Wash. 376, 53 Pac. 338.

61. People V. Hosier, 73 N. Y. App. Div.

5, 76 N. Y. Suppl. 65.

63. Hall ». State, 40 Nebr. 320, 58 N. W.
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(iv) " JjNLAWFULhY" AND "FELONIOUSLY." In some States the term

"xinlawfuUy" or "feloniously," or both, must be used in charging the intent."'

In others "feloniously" must be used.'* In some jurisdictions the assault must
also be alleged to have been "feloniously" made,"' unless it is merely a misde-

meanor; "^ but in other jurisdictions this is not necessary.''

(v) Female Under Age of Consent.^^ An indictment for assault with

intent to commit rape upon a female under the age of consent or attempt to have
carnal knowledge of a female under such age need not allege force or want of

consent, and if it does the allegation may be rejected as surplusage. "'' If intent

to use force is not alleged the indictment must allege that the female was under

the age of consent and any other facts necessary to bring the case within the

statute.™ If a statute fixing the age of consent makes it apply only to chaste

females such chastity must be alleged.'' The indictment need not set out the

manner or means of the assault," or technically describe the intended crime as

rape.''

(vi) Threats and Fear. In an indictment charging that an attempt
was made by threats to have carnal knowledge of a woman it is not necessary

to allege that the threats were directed against her person.'*

(vii) Fraud. An indictment charging an attempt to rape by personating

the woman's husband need not set out the husband's name, or the facts con-

stituting the fraud. '^

e. Joinder of Parties. Where two or more commit a rape successively, each

aiding and abetting the other, or where one commits a rape and another aids

and abets or is accessary, they may be joined in the same indictment; and the

same is true of attempt or assault with intent to rape."

929; O'Meara v. State, 17 Ohio St. 515;
Bowles V. State, 7 Ohio. Pt. II, 243.

63. McGuire v. State, 50 Ind. 284; Greer
V. State, 50 Ind. 267, 19 Am. Rep. 709.

64. Sullivant i;. State, 8 Ark. 400; State

V. Langford, 45 La. Ann. 1177, 14 So. 181,

40 Am. St. Rep. 277 ; Hears v. Com., 2 Grant
(Pa.) 385. Contra, Territory v. Godfrey, 6

Dak. 46, 50 N. W. 481; Stout v. Com., 11

Serg. & R. (Pa.) 177. See supra, II, A, 3,

a, (V).

65. State v. Jesse, 19 N. C. 297; Williams
V. State, 8 Humplir. (Tenn.) 585.

66. Stout V. Com., 11 Serg. & R. (Pa.)

177.

67. Poison V. State, 137 Ind. 519, 35 N. E.

907; Jones v. State, 3 Heisk. (Tenn.) 445
^distinguishing Williams v. State, 8 Himiphr.

(Tenn.) 585; and overruling Nevills v. State,

7 Coldw. (Tenn.) 78].

68. Forms of indictment or information see

People V. Mesa, 93 Cal. 580, 583, 29 Pac.

116; People v. Collins, 5 Cal. App. 654, 655,

91 Pae. 158; Poison v. State, 137 Ind. 519,

520, 35 N. E. 907; People v. McDonald, 9

Mich. 150; State v. Riseling, 186 Mo. 521,

523, 85 S. W. 372; State v. Prather, 136

Mo. 20, 23, 37 S. W. 805; State v. Meinhart,

73 Mo. 562, 563; Ross v. State, 16 Wyo. 285,

93 Pac. 299, 301, 94 Pac. 217.

Description of female see supra, II, A, 2.

69. Alabama.—Kijig v. State, 120 Ala. 329,

25 So. 178.

Illinois.— Porter v. People, 158 111. 370,

41 N. E. 886.

7owo.— State v. Scroggs, 123 Iowa 649,

96 N. W. 723; State v. Grossheim, 79 Iowa

75, 44 N. W. 541.

Kansas.— State v. Hart, 33 Kan. 218, 6

Pac. 288.

Missouri.— State v. Riseling, 186 Mo. 521,

85 S. W. 372; State v. Prather, 136 Mo. 20,

37 S. W. 805; State v. Wray, 109 Mo. 594,

19 S. W. 86; McComas v. State, 11 Mo. 116.

Tennessee.— Hardwiolc v. State, 6 Lea 103.

Texas.— McAvoy v. State, 41 Tex. Cr. 56,

51 S. W. 928. Compare Morgan v. State,

(Cr. App. 1899) 50 S. W. 718; Jones v.

State, (Cr. App. 1898) 46 S. W. 813; Tarver
V. State, (Cr. App. 1898) 46 S. W. 813.

Wyoming.— Ross v. State, 16 Wyo. 285,

93 Pae. 299, 94 Pac. 217.

The word " ravish " is unnecessary. Ross
V. State, 16 Wyo. 285, 93 Pac. 299, 94 Pac.
217. And see supra, II, A, 3, a, (vi).

70. See Hall v. State, 40 Nebr. 320, 58
N. W. 929; State v. Wheat, 63 Vt. 673, 22
Atl. 720. And see supra, II, A, 3, a, (vi).

Contra, under some statutes see State v.

Staton, 88 N. C. 654; State v. Johnston, 76
N. C. 209.

71. Bailey v. State, 57 Nebr. 706, 78 N. W.
284, 73 Am. St. Rep. 540; Young v. Terri-

tory, 8 Okla. 525. 58 Pac. 724.

72. People v. Collins, 5 Cal. App. 654, 91

Pac. 158; Territory v. Keyes, 5 Dak. 244,

38 N. W. 440. See supra, II, A, 3, b, (ii).

73. State v. Hart, 33 Kan. 218, 6 Pac.

288; People v. McDonald, 9 Mich. 150; State

V. Meinhart, 73 Mo. 562. And see Ross v.

State, 16 Wyo. 285, 93 Pac. 299, 94 Pac. 217.

74. Reagan v. State, 28 Tex. App. 227, 12

S. W. 601, 19 Am. St. Rep. 833.

75. Franklin v. State, 34 Tex. Cr. 203, 29
S. W. 1088.
76. Arkansas.—Dennis v. State, 5 Ark. 230.

[II, A, 3, e]
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d. Joinder of Offenses— (i) Separate Counts.'''' An indictment may

properly consist of several coimts charging rape or assault with intent to rape
in different ways or at different times to meet the evidence,'* and may join counts
for rape and attempt to rape or assault with intent to rape/' for rape and assault
and battery, *" for rape and fornication,*^ for rape and incest,*^ or for rape, assault
with intent to rape, assault and battery, and bastardy.** A general verdict of
guilty will be apphed to the count for rape.** A co\mt charging a man with rape
as principal in the first degree and another as principal in the second degree
may be joined with another count charging the latter as principal in the first

degree, and the former as principal in the second degree.*^

(n) Duplicity. Two or more distinct offenses cannot be joined iu the
same count of an indictment or information for rape; *° but a count is not objec-

Illinois.—^Ackerson v. People, 124 111. 563,
16 N. E. 847.
Iowa.— State v. Mclntire, 66 Iowa 339, 23

N. W. 735; State v. Comstock, 46 Iowa 265.
Kentucky.— Kessler v. Com., 12 Bush 18;

Clymer v. Com., 64 S. W. 409, 23 Ky. L.
Rep. 1041.

Michigan.— Strang v. People, 24 Mich. 1.

Missouri.— State v. Svkes, 191 ilo. 62, 89
S. W. 851; State v. Harris, 150 Mo. 56, 51
S. W. 481; State v. Duffy, 124 Mo. 1, 27
S. W. 358.

A'ew York.— People v. Batterson, 50 Hun
44, 2 N. Y. Suppl. 376; People v. Satterlee, 5
Hun 167.

'North Carolina.— State v. Jordan, 110
X. C. 491, 14 S. E. 752.

England.— Reg. c Crisham, C. & M. 187,

41 E. C. L. 106; Reg. B. Ram, 17 Cox C. C.

609 ; Rex V. Gray, 7 C. & P. 164, 32 E. C. L.

553.
Charging principal in second degree see su-

pra, II, A, 3, a, (I), note 4.

An unknown person may be charged as
principal in the first degree. State v. Wil-
liams, 32 La. Ann. 335, 36 Am. Rep. 272.

77. See also Indictments and Infoema-
TIONS, 22 Cyc. 389 et seq.

78. California.— People v. Jailles, 146 Cal.

301, 79 Pac. 965.

Connecticut.— State v. Sebastian, 81 Conn.
1, 69 Atl. 1054, alleging same offense at
different times.

Iowa.— State v. Trusty, 122 Iowa 82, 97
N. W. 989, carnal knowledge of female imder
age of consent and of idiot.

Massachusetts.— Com. v. Hackett, 170
Mass. 194, 48 N. E. 1087.

Missouri.— State v. Houx, 109 Mo. 654,

19 S. W. 35, 32 Am. St. Rep. 686, rape by
force and rape of female under age of con-

sent.

Nebraska.— Blair v. State, 72 Nebr. 501,

101 N. W. 17, discretion of court to compel
the state to elect.

Texas.— McAvoy v. State, 41 Tex. Cr. 56,

51 S. W. 928; Thompson v. State, 33 Tex.

Cr. 472, 26 S. W. 987, rape by force and
fraud and rape of female mentally diseased.

Rape and carnal knowledge or abuse of

female under age of consent.—Grimes v. State,

105 Ala. 86, 17 So. 184; Beason v. State,

72 Ala. 191; People v. Jailles, 146 Cal. 301,

79 Pac. 965; Bigcraft V. People, 30 Colo.

[11, A, 3, d, (I)]

298, 70 Pac. 417; State v. Houx, 109 Mo.
654, 19 S. W. 35, 32 Am. St. Rep. 656;
State V. Dalton, 106 Mo. 463, 17 S. W. 700;
Wright V. State, 4 Humphr. (Tenn.) 194;
Com. V. Bennet, 2 Va. Cas. 235; Jackson r.

State, 91 Wis. 253, 64 N. W. 838. But see

State V. Cheny, 1 Swan (Term.) 160.

Dismissal of one count as acquittal on an-
other.— Where, in an indictment for rape,

the first count is in the ordinary form of

one for rape of a female over thirteen years
of age, except that prosecutrix is described
as a " female child," and the second count
is for carnally knowing a female child under
the age of thirteen years, the same female
being named in each count, the counts do
not each charge the same offense, so as to

render a dismissal of the first an acquittal

of the second. State v. Gaston, 96 Iowa 505.

65 N. W. 415.

79. California.— People ». Tyler, 35 Cal.

553.
Georgia.— Stephen v. State, 11 Ga. 225.

Maryland.— Stevens i;. State, 66 Md. 202.

7 Atl. 254; State v. Sutton, 4 Gill 494; Burk
V. State, 2 Harr. & J. 426.

Massachusetts.—Com. v. Hackett, 170 Mass.
194, 48 N. E. 1087.

Nebraska.— Garrison v. People, 6 Nebr.
274.

New Jersey.— Cook v. State, 24 N. J. L.
843.

New York.— People v. Satterlee, 5 Hun
167.

80. Harman v. Com., 12 Serg. & R. (Pa.)

69.

81. Jackson v. State, 91 Wis. 253, 64 N. W.
838

82. State v. Goodale, 210 Mo. 276, 109
S. W. 9; Wiggins v. State, 47 Tex. Cr. 538.

84 S. W. 821; Porath (. State, 90 Wis. 527.

63 N. W. 1061, 48 Am. St. *.ep. 954. Con-
tra, under a statute. State v. Thomas, 53
Iowa 214, 4 N. W. 908.

83. Com. 1-. Lewis, 140 Pa. St. 561, 21 Atl.

501.

84. Cook !'. State, 24 N. J. L. 843; Har-
man r. Com., 12 Serg. & R. (Pa.) 69.

85. Rex V. Gray, 7 C. & P. 164, 32 E. C. L.
553.

86. State r. Lee, 33 Oreg. 506, 56 Pac. 415,
holding, however, that the objection was
waived by failure to demur. See Indict-
ments AND INFOBMATIONS, 22 Cyc. 376.
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tionable for duplicity where the facts charged constitute but a single offense, as

where the acts alleged constitute component parts of, or represent preliminary

stages of, or different ways of committing, a single offense.*' Thus an indictment

is not bad because it charges in a single count an assault and rape or carnal knowl-
edge of a female under the age of consent,** or attempt to rape and assault and
battery,*' or rape and fornication or bastardy,"" or rape and that the woman was
gotten with child, '^ or forcible defilement and rape."^ Nor is an indictment
duplicitous because it charges both forcible ravishment and carnal knowledge of

a child under the age of consent,"^ or forcible ravishment and that the female
was imbecile and incapable of consenting; " or because it charges an assault with
intent to commit rape and closes with a charge of attempt,"' or also charges a
battery."'

4. Issues, Proof, and Variance — a. Matters to Be Proved. Indictments for

rape and for attempt or assault with intent to rape are subject of course to the
general rules that all material allegations must be proved,"' but it is not neces-

sary to prove allegations which were imnecessary and may be rejected as mere
surplusage."*

b. Variance Between Allegations and Proof— (i) Zjv General. Unless the

87. Mills V. State, 52 Ind. 187; State v.

Hann, 73 Minn. 140, 76 N. W. 33. See In-

dictments AND Initormations, 22 Cyc.

378.

88. Indiana.— Mills v. State, 52 Ind. 187.

loica.— State v. Peterson, 110 Iowa 647,

82 X. W. 329.

Massachusetts.— Com. v. Hackett, 170
Mass. 194, 48 N. E. 1087.

IVetu Jersey.— Farrell v. State, 54 N. J. L.

416, 24 Atl. 723.

New York.—-People v. Draper, 28 Hun 1.

Tennessee.— De Berry v. State, 99 Tenn.

207, 42 S. W. 31.

Texas.— Gray v. State, 43 Tex. Cr. 300, 65

S. W. 375.

Washington.— State v. Priest, 32 Wash. 74,

72 Fao. i024; State v. Elswood, 15 Wash.
453, 46 Pae. 727.

England.— Reg. r. Outhrie, L. E. 1 C. C.

241, 11 Cox C. C. 522, 39 L. J. M. C. 95, 22

L. T. Kep. N. S. 485, 18 Wkly. Eep. 792.

Canada.— Reg. v. Brice, 7 Manitoba 627;

Reg. V. Chisholm, 7 Manitoba 613.

89. Green t. State, 23 Miss. 509.

90. Com. V. Lewis, 140 Pa. St. 561, 21 Atl.

501. And see Com. v. Parker, 146 Pa. St.

343, 23 Atl. 323.

91. U. S. V. Dickinson, 25 Fed. Cas. No.

14, 9570, Hempst. 1.

92. State v. Montgomery, 79 Iowa 737, 45

N. W. 292.

93. Blanks v. Com., 105 Ky. 41, 48 S. W.
161, 20 Ky. L. Rep. 1037 (holding that in an
indictment for rape an allegation that the

prosecutrix was under the age of consent did

not charge an additional statutory offense,

so as to render the indictment duplicitous) ;

Buchanan v. State, 41 Tex. Cr. 127, 52 S. W.
769 (holding that an indictment charging

that defendant did " ravish and have carnal

knowledge of" a female under the age of

consent was not duplicitous, but merely

charged rape with and without force). And
see Reg. v. Chisholm, 7 Manitoba 613.

Contra, under a statute see State v. Lee, 33

Oreg. 506, 56 Pac. 415, holding that an in-

dictment alleging that defendant, being over
sixteen years of age, did unlawfully and
feloniously forcibly ravish and have carnal
intercourse with a female under the age of
sixteen, was duplicitous, as it charged com-
mon law as well as statutory rape.

94. State v. Hann, 73 Minn. 140, 76 N. W.
33.

95. McAvoy v. State, 41 Tex. Cr. 56, 51
S. W. 928 ; Oxsheer v. State, 38 Tex. Cr. 499,
43 S. W. 335; State v. Smith, 19 Wash. 376,

53 S. W. 338.

96. State v. Fontenette, 38 La. Ann. 61;
Com. V. Thompson, 116 Mass. 346.

97. Pleasant o. State, 13 Ark. 360 (that
the female was a white woman, on indict-

ment of a negro) ; Mosely v. State, 9 Tex.

App. 137 (that female was under ten years
of age). See also infra, II, A, 4, b, (i) ;

and, generally. Indictments and Infokma-
IIONS, 22 Cyc. 445.
Presumptions and burden of proof see in-

fra, II, B, 1.

SufSciency of evidence see infra, II, B, 3.

Age and identity of defendant.— On the

trial of an indictment for statutory rape of a
female under sixteen years of age, by a male
sixteen years of age .or upwards, where the

commonwealth rests without offering any evi-

dence of the age of the prisoner or as to his

identity as the person indicted, and without
offering his appearance in evidence, it is re-

versible error for the court to submit the age
of the prisoner to the jury on his appearance,

without more. Com. v. Walker, 33 Pa.

Super. Ct. 167.

98. Sutton V. People, 145 111. 279, 34 N. E.

420 (age of defendant) ; Mobley v. State, 46

Miss. 501 (that the female was over ten years

of age) ; Peter v. State, 5 Humphr. (Tenn.)

436; State v. Hooks, 69 Wis. 182, 33 N. W.
57, 2 Am. St. Rep. 728 (that the female was
a married woman ) . See also infra, II, A, 4,

b, (I) ; and, generally. Indictments and In-
FOKMATIONS, 22 Cyc. 448.

[II, A, 4, b, (!)]



1452 [33 CycJ RAPE
objection may be and is cured by statute/* any variance between the averments
of the indictment and the proof in a matter which is legally essential to the charge
is fatal and entitles defendant to an acquittal; ' but a variance as to an allegation
which may be rejected as mere surplusage is immaterial.^ Under an indictment
charging a particular offense a conviction cannot be had upon proof of another
and distinct offense.^ If the indictment charges rape, or attempt or assault with
intent to rape, by force and against the will of the female, not alleging that she
was under the age of consent, there can be no conviction on proof that the female
was under the age of consent unless there is also proof of force and want of consent,
where the statute makes rape by force and carnal knowledge of a female imder
the age of consent distinct offenses;* but it has been held otherwise where the
statute does not make them distinct offenses.^ Where an indictment charges rape
by force, or assault with intent to rape by force, upon a female under the age
of consent, and the evidence shows that no force was used, the allegation of force
may be rejected as surplusage and there is no material variance/ Where an
indictment for rape charges it to have been committed by force, evidence of
threats is admissible.''

(ii) Name of Female. A variance between the indictment and proof as

to the name of the female is fatal unless the defect is cured by statute; ' but there

is no variance where the names are idem sonans, or, as is generally held, where
they are taken as the same in common use."

99. See Indictments and Informations,
22 Cyc. 451.

1. State p. Vorey, 41 Minn. 134, 43 N. W.
324; Bonner v. State, 65 Miss. 293, 3 So.
663. See, generally. Indictments and In-
formations, 22 Cyc. 450 et seq.

Woman intoxicated or drugged.— Under an
information for rape, which alleged that the
defendant committed the oflFense " by force
and violence,'' and against the will of the
prosecutrix, and did " feloniously ravish

"

her, evidence is admissible that the offense
was committed by means of an intoxicating
or narcotic substance given her by defendant.
People r. Snyder, 75 Cal. 323, 17 Pac. 208.

2. State V. Scroggs, 123 Iowa 649, 96 X. W.
723; Peter v. State, 5 Humphr. (Tenn.)
436; Nicholas v. State, 23 Tex. App. 317, 5

S. W. 239; State v. Hooks, 69 Wis. 182, 33
N. W. 57, 2 Am. St. Rep. 728. See supra, II,

A, 4, a; infra, this section; and, generally,

Indictments and Informations, 22 Cyc. 450
et seg.

3. Greer v. State, 50 Ind. 267, 19 Am. Kep.
709; State v. Vorey, 41 Minn. 134, 43 N. W.
324 (holding that in a prosecution for rape,
where the indictment is drawn under the
third subdivision of Pen. Code, § 235, for

rape committed by preventing the resistance

of the female by threats and fear, defendant
cannot be convicted, under the second sub-
division, of rape committed by overcoming
resistance by force) ; Barton v. State, (Miss.

1908) 47 So. 521; Alfred v. State, (1902)
32 So. 54; State v. Harney, 168 Mo. 167, 67
S. W. 620, 57 L. R. A. 846; Bonner v. State,
65 Miss. 293, 3 So. 663. See Indictments
AND Informations, 22 Cyc. 455.

4. Alabama.— Vasser v. State, 55 Ala. 264.

Arkansas.— Warner v. State, 54 Ark. 660,

17 S. W. 6.

Mississippi.—Bonner v. State, 65 Miss. 293,
3 So. 663.

[II, A, 4, b. (l)]

yorth Carolina.— State v. Johnson, 100

N. C. 494, 6 S. E. 61. But compare State v.

Staton, 88 N. C. 654; State v. Johnson, 76
N. C. 209.

Texas.— Munoz v. State, 47 Tex. Cr. 577,

85 S. W. 11; Morgan v. State, (Cr. App.
1899) 50 S. W. 718; Jenkins v. State, 34
Tex. Cr. 201, 29 S. W. 1078; Rodgers v.

State, 30 Tex. App. 510, 17 S. W. 1077;
Walton V. State, 29 Tex. App. 163, 15 S. W.
646 ; Moore v. State, 20 Tex. App. 275 ; Craig
r. State, 18 Tex. App. 321.

Vermont.— State v. Wheat, 63 Vt. 673, 22
Atl. 720.

See 42 Cent. Dig. tit. " Rape," § 42 et seq.

5. State V. Smith, 9 Houst. (Del.) 588, 33
Atl. 441; McMath v. State, 55 Ga. 303; State
V. Jackson, (La. 1894) 15 So. 402; State r.

Staton, 88 N. C. 654; State i;. Johnston, 76
N. C. 209.

6. California.— People v. Rangod, 112 Cal.

689, 44 Pac. 1071.

Iowa.— State v. Sheets, 127 Iowa 73, 102
N. W. 415; State V. Anderson, 125 Iowa 501,

101 N. W. 201; State v. Scroggs, 123 Iowa
649, 96 N. W. 723.

Missouri.— McComas v. State, 11 Mo. 116.

Nebraska.— Baxter v. State, 80 Nebr. 840,

115 N. W. 534; Hubert v. State, 74 Nebr.
220, 104 N. W. 276,. 106 N. W. 774.

Oreqon.— State v. Home, 20 Oreg. 485, 26
Pac. 665.

TcMS.— Davis v. State, 42 Tex. 226; Mc-
Avoy v. State, 41 Tex. Cr. 56, 51 S. W. 928.

Wiscoiisin.— State v. Erickson, 45 Wis. 86.

See 42 Cent. Dig. tit. " Rape," § 42 et seq.

And see supra, II, A, 3, a, (vi), b, (v).

7. Bass V. State, 16 Tex. App. 62.

8. McFarland v. State, 154 Ind. 442, 56
N. E. 910; Vance ii. State, 65 Ind. 460,
" Dellia " and " Delia." See Indictments
axd Informations, 22 Cvc. 458.

9. State V. Johnson, 67 "N. C. 55, "Susan"
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(.III) Time. Time is not a material and essential element in rape or assault
with intent to commit rape, and proof of the offense on any day within the period
of limitation is sufficient."

B. Conviction of Offenses Included in Charge. Indictments for rape are
within the rule that when an indictment charges an offense which includes another
less offense, defendant may be acquitted of the higher offense and acquitted of

the less.'^ Thus on an indictment for rape there may, where there are proper
allegations, be a conviction of attempt, simple assault, felonious assault, assault
with intent to rape, assault and battery, carnal knowledge of a child or imbecile
female, adultery, incest, fornication, or bastardy, etc.'^ And on an indictment
for assault with intent to rape there may be a conviction of simple assault or,

where a battery is alleged, of assault and battery.'' On an indictment charging
an assault on a female under the age of consent and carnal loiowledge and abuse
of her, there may be a conviction of indecent assault."

B. Evidence — 1. Presumptions and Burden of Proof— a. In General.
A prosecution for rape, or for attempt or assault with intent to rape, is subject
of course to the general rule that in a criminal prosecution every man is presumed
to be innocent until his guilt is proved beyond a reasonable doubt, and the burden
is on the state to prove every fact and circumstance which is essential to the
guilt of the accused.'-^ At the same time the exceptions and apparent exceptions
to this rule also apply.'" In such prosecutions the burden is on the state to prove
force and want of consent," unless the female was under the age of consent,'*

and to prove the intent to use force and commit rape or circumstances from which
it may be presumed.'"

b. Female Under Age of Consent. If the female was under the age of consent

and " Susanna." And see State v. Emeigh,
18 Iowa 122, " May " and " Mary."
What constitutes a variance as to names

see Indictments and Informations, 22 Cyc.

456 et seq.

10. Palin V. State, 38 Nebr. 862, 57 N. W.
743 ; State v. Perkins, 70 N. H. 330, 47 Atl.

268; Robertson v. State, 51 Tex. Cr. 493, 102

S. W. 1130. And see State v. Ferris, 81

Conn. 97, 70 Atl. 587; State v. Cunningham,
5 Pennew. (Del.) 294, 63 Atl. 30; State v.

Willett, 78 Vt. 157, 62 Atl. 48; State v.

Osborne, 39 Wash. 548, 81 Pae. 1096. Com-
pare Snurr v. State, 4 Ohio Cir. Ct. 393, 2

Ohio Cir. Dec. 614. See Indictments and
Infoemations, 22 Cyc. 451.

Where, however, on an indictment under
Minn. Pen. Code, § 238, for carnally Icnowing

and abusing a female child under the age of

ten years, the state proved the commission
of the offense on the day laid in the indict-

ment, but it was shown that the child was
ten years old on that day, it was held that

the state could not then abandon the

prosecution as to that offense and proceed to

introduce evidence of a similar offense com-
mitted on a previous day, although, under
Gen. St. (1878) c. 108, § 7, it might in the

first instance have shown its commission on
a day other than that laid in the indict-

ment. State V. Masteller, 45 Minn. 128, 47
N. W. 541.

Election between acts proved see infra, II,

11. See Indictments and Infobmations,
22 Cyc. 468 et sea.

12. Mills V. State, 52 Ind. 187 ; Com. v.

Parker, 146 Pa. St. 343, 23 Atl. 323; Com.
V. Lewis, 140 Fa. St. 561, 21 Atl. 501; De
Berry v. State, 99 Tenn. 207, 42 S. W. 31;
Glover v. Com., 86 Va. 382, 10 S. E. 420.

See also infra, II, D; and Incest, 22 Cyc.
52 ; Indictments and Infobmations, 22 Cyc.
470, 471, 480.

Conviction of less offense a proof of rape
S66 ififvd II D

13. People v. Bradbury, 151 Cal. 675, 91
Pac. 497; Duggan v. State, 116 Ga. 846, 43
S. E. 253; State v. Walters, 45 Iowa 389;
People V. McDonald, 9 Mich. 150. See gen-

erally Indictments and Infobmations, 22
Cyc. 475.

14. State V. West, 39 Minn. 321, 40 N. W.
249; E«g. V. Brice, 7 Manitoba 627.

15. Jeffers v. State, 20 Ohio Cir. Ct. 294,

10 Ohio Cir. Dec. 832. And see Cbiminal
Law, 12 Cyc. 379.

16. See, generally, Cbiminal Law, 12 Cyc.

380 et seq.

17. State V. Neil, 13 Ida. 539, 90 Pac. 860,

91 Pac. 31S; State v. Fowler, 13 Ida. 317, 89

Pac. 757; People v. McDonald, 9 Mich. 150;

State V. Taylor, 57 S. C. 483, 35 S. E. 729,

76 Am. St. Pep. 575. See supra, I, A, 2, f;

infra, II, B, 3, g.

18. See infra, II, B, 1, b.

19. Territory v. Keyes, 5 Dak. 244, 38

N. W. 440 (intent presumed from circum-

stances) ; State v. Neil, 13 Ida. 539, 90 Pac.

860, 91 Pac. 318; Warren v. State, 51 Tex.

Cr. 598, 103 S. W. 888; Scott v. State, 51

Tex. Cr. 5, 100 S. W. 159. See supra, I, B,

2, e, f; infra, 11, B, 3, 1, (l). And see

Criminal Law, 12 Cyc. 379 note 93.

[II, B, 1, b]
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force and want of consent is conclusively presumed; ^^ but the burden is on the
state to prove that she was under that age.^' It has been held that where the
chastity or good repute of the female is material, it need not be shown by the
state, but defendant must show her vmchastity or bad repute; ^^ but in another
state it has been held that the state must prove that the accused was over eighteen
and the female imder that age, and, if she was over fifteen, her previous chastity,
these elements being necessary under the statute.^^

e. Capacity of Accused. In some states it is conclusively presumed that the
accused, if under fourteen years of age, was incapable of committing rape, while
in others the presumption may be rebutted, the burden of proof being on the
state.^* The accused has the burden of proof as to his age when he sets up that
he was under fourteen years of age.^' It has been held, however, that where
defendant introduces evidence of impotency the burden is on the state to prove
potency.^"

2. Admissibility of Evidence— a. In General. Of course the general prin-

ciples as to the admissibility of evidence apply to prosecutions for rape or for

attempt or assault with intent to rape.^^ The state may introduce any competent
evidence tending to corroborate the testimony of the prosecutrix or others as to

the commission of the act by the accused, and the accused may introduce any
competent evidence in rebuttal.^' The testimony of the prosecutrix as to the

20. State c. Smith, 9 Houst. (Del.) 588. 33
Atl. 441; People r. McDonald, 9 Mich. 150.

Compare People v. Stamford, 2 \\lieel. Cr.

(N. Y. ) 152, non-consent presumed in assault
\vitli intent to rape. See supra, I, A, 2, f,

(II) ; infra, II, B, 3, i.

21. State V. IPucca, 4 Pennew. (Del.) 71,55
Atl. 831; State v. Deputy, 3 Pennew. (Del.)

19, 50 Atl. 176; State i,-. Houx, 109 Mo. 654,

19 S. W. 35, 32 Am. St. Rep. 686.

22. Com. V. Allen, 135 Pa. St. 483, 19 Atl.

957 ; Com. c. Howe. 35 Pa. Super. Ct. 554.

23. Hubert v. State, 74 Nebr. 220, 104

N. W. 276, 106 X. W. 774; George v. State,

61 Nebr. 669, 85 N. W. 840.

24. Georpja.— Bird i. State, 110 Ga. 315,

35 S. E. 156; Gordon v. State, 93 Ga. 531, 21

S. E. 54, 44 Am. St. Rep. 189.

Kentucky.— Heilman r. Com., 84 Ky. 457,

1 S. \\\ 731, 8 Ky. L. Rep. 451, 4 Am. St.

Rep. 207; Payne v. Com., 110 S. W. 311, 33

Ky. L. Rep. 229.

'yetc York.— People v. Randolph, 2 Park.

Cr. 174.

Ofeio.— Hiltabiddle v. State, 35 Ohio St.

52, .35 Am. Rep. 592; Williams v. State, 14

Ohio 222, 45 km. Dec. 536.

Tennessee.— Wagoner t. State, 5 Lea 352,

40 Am. Rep. 36.

See 42 Cent. Dig. tit. "Rape," §§ 46, 47;
and supra, I, A, 2, c ; I, B, 2, b.

25. State !'. MeNair, 93 N. C. 628.

26. JefFers v. State, 20 Ohio Cir. Ct. 294,

10 Ohio Cir. Dec. 832, impotency by reason

of drunlienness. Compare, however. People

V. Row, 135 Mich. 505, 98 N. W. 13.

27. See Ckiminal Law, 12 Cyc. 390 et

seq.; Evidence, 16 Cyc. 821, 17 Cyc. 1.

Hearsay inadmissible see Holloway !'. State,

(Tex. Cr. App. 1908) 113 S. W. 928.

Res inter alios acta see People r. Corey,

(Cal. App. 1908) 97 Pac. 907; Hollo\vay f.

State, (Tex. Cr. App. 1908) 113 S. W. 928.

28. Alabama.— GTimn v. State, (1908) 46

[II, B, 1, b]

So. 481; Roberts r. State, 122 Ala. 47, 25

So. 238.

Iowa.— State v. Cassidy, So Iowa 145, 52

X. W. 1.

Minnesota.— State v. Connelly, 57 Minn.
482, 59 N. W. 479.

llissouri.— State r. Armstrong, 167 Mo.
257, 66 S. W. 961, holding that evidence of

tlie finding of a hair ornament of the prose-

cutrix at the place of the alleged assault was
admissible.

North Carolina.— State v. Hubb, 136 N. C.

679, 49 S. E. 339.

Texas.— Warren v. State, (Cr. App. 1908)
114 S. W. 380; Knowles v. State, 44 Tex. Cr.

322, 72 S. W. 398, holding that testimony of

the prosecutrix's father that on the night of

the alleged rape he searched for her in town,
and could not find her, was admissible to

corroborate her testimony, where she located

the place of the crime outside of the town.
See 42 Cent. Dig. tit. " Rape," § 48 et seq.

;

and cases cited in the notes following.

Tracks and signs of struggle.— Evidence of

tracks and of signs of a struggle at the place

of the alleged offense, or of the absence of

such signs, is admissible, if the locality is

sufiiciently identified (Roberts v. State, 122
Ala. 47, 25 So. 238, identification of locality

held sufficient to admit evidence; Barnes v.

State, 88 Ala. 204, 7 So. 38, 16 Am. St. Rep.
48, evidence held inadmissible for want of

identification of place; Tyler r. State, 46
Tex. Cr. 10, 79 S. W. 558, where evidence of

condition of ground on tlie next day held
admissible) ; unless such evidence is inad-

missible on the ground of remoteness (Ulrich
V. People, 39 Mich. 245, where, in a prosecu-

tion for an assault with intent to ravish in a
field of growing wheat, evidence that five or

six weeks afterward, and also after harvest,
an examination was made, and no sign of a
struggle found, was held properly excluded
for remoteness).
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facts and circumstances of the transaction may be considered.^' Defendant may
introduce any competent evidence, direct or circumstantial, to show that the

charge against him was concocted by the prosecutrix or others.^" Facts or cir-

cumstances which tend to show the motive or bias of any witness who has testified,

or the motive of the prosecutrix in making the charge, or to affect her credibiUty,

are admissible ;
'^ but such evidence is generally confined to bias or motive of one

Noises indicating distress.— In a prosecu-
tion for rape, it was held error to permit
witnesses who had lived near defendant's
home to testify that they had heard noises

indicating distress at or near the house, when
they could not testify as to who made the
noises, or what they were about. Baker v.

State, 82 Miss. 84, 33 So. 716.
Motive of prosecutrix in examining house.—

In a prosecution for assault with intent to
rape, defendant's question of prosecutrix as

to her motive in examining the house to see

if he had stolen anything was properly ex-

cluded. State V. Neal, 178 Mo. 63, 76 S. W.
«58.

Proof that offense could not have been com-
mitted on day alleged.— Where, in a prosecu-

tion for using a female child for the purpose
•of sexual intercourse, the indictment alleged

that the offense was committed on a certain

Aa.y in June, and the evidence showed that it

was committed " early in June," evidence

that the offense could not have been com-
mitted on the day alleged was not admissi-

ble, inasmuch as the state was not required

to establish that the offense was committed
on such day. State v. Cunningham, 5 Pen-
new. (Del.) 294, 63 Atl. 30.

39. State v. Carpenter, 124 Iowa 5, 98
N. W. 775, in order to determine whether or

not there is other evidence tending to con-

nect defendant with the commission of the

offense.

30. Curby v. Territory, 4 Ariz. 371, 42

Pae. 953; People v. Knight, (Cal. 1895) 43

Pac. 6; and other cases cited in the note fol-

lowing.
Previous charges by prosecutrix.— On trial

for rape by the accused upon his own daugh-

ter, who is the only witness for the people,

defendant may show, by the evidence of other

witnesses, that the daughter has made simi-

lar charges falsely against other men, even

though the daughter has denied, on cross-

examination, that she made such charges;

the question, under the circumstances, not

being collateral to the main issue. People v.

Evans, 72 Mich. 367, 40 N. W. 473. But on

the trial of a prosecution for taking and
using a female child for the purpose of pros-

titution, it was held that whether the prose-

<;utrix had previously charged defendant with

assault and battery was immaterial. State

V. Barrett, 5 Pennew. (Del.) 147, 59 Atl.

45.

Desire or offer to settle matter or discon-

tinue prosecution.— It has been held that in a
prosecution for rape evidence that the prose-

cutrix had desired, from the beginning, to

settle the matter is admissible (Huff v. State,

106 Ga. 432, 32 S. E. 348) ; and that it is

error to exclude evidence that the mother of

tlie girl alleged to have been violated, who
is a witness on the trial, agreed to drop the

prosecution for a money consideration (Mc-
Math V. State, 55 Ga. 303). But in a prose-

cution for assault with intent to commit
rape it was held not error to reject testimony
tending to show that the prosecuting witness

and her father had offered to discontinue the

case for one hundred dollars, in the absence
of any evidence showing an attempt at ex-

tortion. State V. McDevitt, 69 Iowa 549, 29

N. W. 459. And a letter of the mother of

the prosecutrix to defendant, offering to hush
up the matter for a consideration, was held
res inter alios and not admissible on his trial.

State V. Knock, 142 Mo. 515, 44 S. W. 235.

Opposition of father of prosecutrix to
prosecution.— On a prosecution for rape, evi-

dence, on cross-examination of the prosecu-

trix, that her father was opposed to the
prosecution was held inadmissible. Welborn
V. State, 116 Ga. 522, 42 S. E. 773.
Institution of civil actions.— Evidence that

eivil suits for damages had been brought
against defendant, charged with rape by the

prosecutrix and her mother, is inadmissible
in the absence of anything to show that they
had ever stated or insinuated that defendant
was innocent, or that they- were desirous of

extorting blackmail. Reg. v. Eiendeau, 9

Quebec Q. B. 147 laffirmed in 10 Quebec
Q. B. 584].
31. Alalama.— Shepherd v. State, 135 Ala.

9, 33 So. 266.

Arizona.— Curby v. Territory, 4 Ariz. 371,

42 Pae. 953, holding that on a trial for rape
alleged to have been committed by a father

upon his daughter it is competent to show
that complainant's motive in charging de-

fendant was to shield a lover, whose atten-

tions were paid to her against the father's

will.

Galifornia.— People v. Lambert, 120 Cal.

170, 52 Pac. 307 (holding that the prose-

cutrix might be cross-examined, for the pur-

pose of laying a foundation for impeachment,
as to whether she had not stated that an-

other brother, a sister, and herself were
putting up jobs on their father, defendant,
meaning to get him into prison so that she
could live with her sister, where the theory
of the defense was that the charge was a
made-up story of the prosecutrix for the pur-

pose of getting away from her father's con-

trol) ; People V. Knight, (1895) 43 Pac. 6

(holding that where defendant claimed that

the charge was concocted by his wife, it was
error to exclude circumstantial evidence to

support that claim) ; People v. Fong Chung,
5 Cal. App. 587, 91 Pae. 105 (holding that on
a prosecution for raping a child under age
it was error to exclude evidence that no one

[11, B, 2, a]
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who has testified as a witness.^^ The jury may consider the mental capacity of
the prosecutrix, her age, and her demeanor, as exhibited during the trial.^ The
prosecutrix need not be first examined before introduction of corroborative
evidence.-''^

b. Personal Relations and Situation of Parties. Evidence is admissible to
show the relationship, if any, between defendant and the prosecutrix, as that
he was her father, stepfather, brother, etc., even though such evidence may show
the crime of incest.^ It is also competent for the state or defendant to introduce

was permitted to see the prosecutrix except
the authorities after she was placed in jail).

Georj/ia.— Huff i;. State, 106 Ga. 432, 32
S. E. 348; McMath v. State, 55 Ga. 303.

Illinois.— Shirwin v. People, 69 111. 55,
holding that upon the proper foundation be-
ing laid, evidence that the prosecutrix had
declared that the accused was not guilty, and
that the prosecution was carried on to extort
money from him or his friends was material
and properly admissible in defense.

Michigan.— People p. Evans, 72 Mich. 367,
40 X, W. 473 ; Rogers v. People, 34 Mich. 345,
holding that where a rape case depended
almost wholly on the evidence of the female,
and the proof was not very decided on the
fact of assent, it was error not to permit
defendant to ask her on cross-examination
whether she voluntarily made statements of
the matter soon after it occurred, and
whether she prosecuted defendant voluntarily
or at the instigation of others.

Oftio.— McFarland v. State, 24 Ohio St.

329, holding that the exclusion of testimony
showing that, between the time of th-e alleged
offense and the time of the complaint, the
prosecutrix had been informed that the al-

leged act of sexual intercourse had been wit-
nessed by other persons was error.

Oregon.— State v. Birehard, 35 Oreg. 484,
59 Pac. 468.

Wisconsin.— Hardtke v. State, 67 Wis. 552,

30 X. W. 723, holding that it was error to

exclude questions asked the prosecutrix as to
whether the wife of defendant had not prom-
ised to give her presents if she would swear
against him, and had told her to walk lame,
and taught her to assume lameness, as such
evidence was competent to show that defend-

ant's wife was influencing the prosecutrix to

testify strongly against him and would affect

her credibility. It was also held in this case

that where it appeared that the wife of de-

fendant had advised the prosecution, and
told the prosecutrix to swear against defend-

ant, questions asked a witness as to whether
defendant's wife ever told him anything about
arresting defendant, and whether she told

witness that she was going to get rid of

defendant, were competent as showing the

defendant's wife's motives for advising the

prosecutrix; and also that it was error to

strike out testimony of a witness tending to

show the motive of defendant's wife in at-

tempting to influence the prosecutrix to tes-

tify to certain facts against defendant.

Canada.— Rex v. Finnessey, 10 Can. Cr.

Cas. 347, 11 Ont. L. Rep. 338, 7 Ont. Wkly.
Rep. 383.

[11, B, 2. a]

See 42 Cent. Dig. tit. "Rape," §§ 48, 50.

But see State v. Symens, 138 Iowa 113, 115
N. W. 878, holding that on a trial of ac-

cused for the rape of his sister-in-law, a
question asked the wife of accused testifying

as a witness as to whether or not her mother
had at any time made any threats against
accused was improper, in the absence of a
proper foundation for the introduction of
such testimony.

Seduction of a woman by witness.— Evi-
dence that one of the witnesses for the prose-

cution had seduced a woman, which is in no
way connected with the case on trial, is in-

admissible. State V. Durr, 39 La. Ann. 751,
2 So. 546.

32. State v. Barrett, 5 Pennew. (Del.) 147,

59 Atl. 45 (holding that evidence as to
whether the father of the prosecutrix caused
her to make the complaint against defendant
was inadmissible) ; State v. Birehard, 35
Oreg. 484, 59 Pac. 468 (holding that refusal

to permit defendant, on prosecution for rape
of his daughter, to testify concerning the re-

lations existing between him and the mem-
bers of his family who had not testified

against him, was not error, where it did not
appear that prosecutrix was a person of

feeble intellect, and that she was dominated
by some person hostile to him; evidence to

show bias being limited to witnesses giving
evidence adverse to the party) ; Callison v.

State, 37 Tex. Cr. 211, 39 S. W. 300 (holding
that on trial of a man for attempt to rape
his daughter, evidence that another daughter
confessed to her husband that she had had
intercourse with defendant before her mar-
riage, offered to show a conspiracy instigated

by her husband to cause defendant's convic-

tion in order to save her reputation, was ir-

relevant, the husband not being a witness).
Conduct of husband of prosecuting witness,
— In a prosecution for rape, after evidence
was introduced that the husband of the prose-

cuting witness wrote defendant, who was the
father of the witness, demanding a convey-
ance of all his property, and that he leave
the country, evidence by the state that when
he signed the letter he was very much agi-

tated and excited is inadmissible, as defend-
ant had a right to draw any inference he
could from the letter. Smith v. State, 5
Tex. Cr. 137, 100 S. W. 924.

33. State v. Philpot, 97 Iowa 365, 66 N. W.
730.

34. Proctor v. Com., 20 S. W. 213, 14 Ky.
L. Rep. 248.

35. Alalama.— Oakley v. State, 135 Ala,
IS, 33 So. 23.
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evidence of the relations existing between defendant and prosecutrix and their

situation, in so far as such evidence has any bearing on the guilt or innocence
of defendant.'" But immaterial evidence along this Une is inadmissible.'^

California.— People v. Mayes, 66 Cal. 597,
6 Pac. 691, 56 Am. Eep. 126.

Michigan.— Strang v. People, 24 Mich. 1.

Montana.— State v. Bowser, 21 Mont. 133,

53 Pac. 179.

Texas.— Smith V. State, 51 Tex. Cr. 137,

100 S. W. 924; Barra v. State, 50 Tex. Cr.

359, 97 S. W. 94.

36. Alabama.— Oakley v. State, 135 Ala.

15, 33 So. 23 (holding that evidence that
defendant and prosecutrix lived together as
members of the same family was relevant
and material) ; Shepherd v. State, 135 Ala.
9, 33 So. 266 (holding that on a prosecution
for rape on the twelve-year-old stepdaughter
of accused, who lived with him, it was proper
to admit evidence as to the death of the girl's

mother, to .show the situation of the parties )

.

California.— People v. Mayes, 66 Cal. 597,
6 Pac. 691, 56 Am. Rep. 126, holding that
where defendant was a brother-in-law of the
prosecutrix, the jury might consider the re-

lations between them, as tending in some
degree to show that the prosecutrix had a
right to trust herself to defendant without
fear of molestation or harm from him.

Iowa.— State v. Waters, 132 Iowa 481, 109
N. W. 1013 (holding that on a prosecution
for statutory rape, defendant having been
twenty-seven years of age and prosecutrix a
little over fotirteen, evidence that he paid
special attention to her, stopped to converse
with her while passing through her room late

at night, and that they were once found
about eleven o'clock at night sitting close

together on a banister was competent as

corroborative evidence) ; State v. Forsythe, 99
Iowa 1, 68 N. W. 446 (holding admissible
evidence of subsequent intimacy between de-

fendant and the prosecutrix, a girl under the

age of consent). And see State v. Norris, 127
Iowa 683, 104 N. W. 282, evidence of the

relations existing between defendant and
prosecutrix, his daughter, extending over

several years.

Michigan.— People v. Murphy, 145 Mich.
524, 108 N. W. 1009 (holding that the prose-

cutrix testified that her husband had left her

a few months prior to the alleged offense, it

was not error to permit her to testify that

she supported herself after her husband went
away by keeping boarders and working out) ;

People 'v. Elco, 131 Mich. 519, 91 N. W. 755,

94 N. W. 1069 (subsequent intimacy) ; Peo-

ple v. Mills, 94 Mich. 630, 54 N. W. 488;
Hall ». People, 47 Mich. 636, 11 N. W. 414
(holding that defendant has a right to show
that his previous relations with the prosecu-

trix were of a friendly character, even though
the testimony has no tendency to show that

they were improper or that her general char-

acter or reputation was bad; and therefore

the court erred in excluding evidence that

prosecutrix had casually invited defendant to

her house) ; Maillet v. People, 42 Mich. 262,

3 N. W. 854.

[92]

Missouri.— State v. Shouse, 188 Mo. 473,

87 S. W. 480, holding that where prosecutrix
testified that she left defendant's home and
never had any communication with him after

the morning of March 30, 1904, it was error

to refuse to permit a witness to testify that
the prosecutrix was playing April fool with
defendant three days afterward.

Nebraska.— Reinoehl v. State, 62 Nebr.
619, 87 N. W. 355.

Texas.— Denton v. State, 46 Tex. Cr. 193,

79 S. W. 560 (holding that it was competent
for the state to attempt to prove by prosecu-
trix that she felt friendly toward accused,
and did not wish to have him indicted) ;

Simpson v. State, 45 Tex. Cr. 320, 77 S. W.
819 (holding that on a prosecution for rape
of a female under the age of consent, it was
proper to prove that defendant had promised
to marry prosecutrix, and had assured her
that he was not a married man, as showing
the purpose and intent of defendant, and
giving a reason for consent on the part of

prosecutrix ) . In a prosecution for rape, evi-

dence that defendant was a married man and
uncle of prosecutrix by marriage; that he
took prosecutrix buggy riding several times,

returning usually late; that one night he re-

turned before sundown; that prosecutrix, as
defendant at one time was trying to hug and
kiss her, saw a, certain person who was a
witness for the state; and that a few days
thereafter defendant and prosecutrix were
again riding together— were admissible as
showing intimacy, continued association, and
undue familiarity between the parties. Bat-
tles V. State, 53 Tex. Cr. 202, 109 S. W. 195.

On a trial for assault with intent to rape,

the testimony of prosecutrix that on accused
coming to her house after the commission
of the offense, and inviting her to a party,
she asked him to leave, was admissible.
Warren v. State, (Cr. App. 1908) 114 S. W.
380.

yermojt*.— State v. Hollenbeck, 67 Vt. 34,
30 Atl. 696, holding that it was proper to

ask prosecutrix whether before and after the
alleged offense her relations with defendant
were not cordial.

Wisconsin.— Bannen v. State, 115 Wis.
317, 91 N. W. 107, 965.

37. Arkansas.— Hust v. State, 77 Ark. 146,

91 S. W. 8, holding that on a prosecution for

statutory rape on defendant's stepdaughter,

testimony of a witness that he had visited

defendant's house and saw nothing incrimi-

nating was immaterial.
Kentucky.— Clymer v. Com., 64 S. W. 409,

23 Ky. L. Eep. 1041, holding that evidence
that the mother of the prosecuting witness
had, about two weeks before the time of the
alleged offense, invited defendant to come to
her house, was immaterial.

New York.— Haulish v. Boiler, 72 N. Y.
App. Div. 559, 75 N. Y. Suppl. 992, 11 N. Y.
Annot. Cas. 18, holding that testimony that

[11. B, 2, b]
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e. Declarations, Admissions, and Conduct of Accused.^' The state may intro-
duce evidence of prior or subsequent declarations, adnaissions, or conduct of the
accused constituting part of the res gestcB or tending to show that he committed
the crime charged.^^ But such evidence is not admissible if the declarations

defendant was living apart from his wife was
not admissible.

'North Carolina.—State v. Parish, 104 N. C.
679, 10 S. E. 457, holding that on prosecution
of a father for rape of his daughter evidence
that defendant and his wife lived together
amicably and peaceably after the offense was
not admissible, having no tendency to prove
defendant's guilt or innocence of the crime
charged.

Teaias.— Smith v. State, (Cr. App. 1903)
74 S. W. 556 (holding that on a prosecution
for rape, it was not permissible to show that
defendant was married) ; Smith v. State, 44
Tex. Cr. 137, 68 S. W. 995, 100 Am. St. Rep.
849 (holding that it was not competent to
show that defendant was a married man with
two children )

.

38. Proof of other acts see infra, II, B,
2, t.

39. Alalama.— Oakley v. State, 135 Ala.
15, 33 So. 23 (holding that the state may
prove as a part of the res gestw that when
the girl alleged to have been ravished was
being assaulted she cried and called to her
mother, and that the latter went to her and
was struck by defendant; but that further
evidence that the mother was badly hurt
and disabled by the blow was irrelevant'

and inadmissible) ; Barnes r. State, 88 Ala.
204, 7 So. 38, 16 Am. St. Eep. 48 (holding
that statements made by defendant several
months before the offense was committed,
tending to show his carnal passion for prose-

cutrix, and his belief that she would not
yield to his desire, were admissible )

.

California.— People v. Scalamiero, 143
Cal. 343, 76 Pac. 1098 (conflicting state-

ments after offense) ; People v. Eoach, 129
Cal. 33, 61 Pac. 574 (declaration of defend-
ant made shortly after assault, tending to
show his intent) ; People v. Mayes, 66 Cal.

597, 6 Pac. 691, 56 Am. Rep. 126 (holding
that the absence of defendant, and the fact

that search was made for him and that he
had fled from his home, were admissible as
tending to show guilt) ; People v. Davis,
6 Cal. App. 229, 91 Pac. 810 (holding that
it was not error to permit prosecutrix to

state defendant's declarations to her at the

time with reference to his conduct with
other girls whom he knew) ; People v. Ah
Lung, 2 Cal. App. 278, 83 Pac. 296.

Connecticut.— State v. Sebastian, 81 Conn.
1, 69 Atl. 1054, procurement of abortion.

Georgia.— McMath v. State, 55 Ga. 303,

holding that it was competent to show that
defendant offered the mother of the girl

alleged to have been violated money to stop

the prosecution.

Iowa.— State v. Norris, 127 Iowa 683, 104
N. W. 282 (holding that evidence of op-

portunity, if made by defendant's deliberate

act, in connection with evidence that he was
doing the things which usually lead to

[II, B, 2, e]

sexual intercourse, such as improperly hand-
ling the person of the prosecutrix, and the
like, is admissible as tending to connect de-
fendant with the crime) ; State v. Peterson,
110 Iowa 647. 82 N. W. 329.

Massachusetts.— Com. v. Bean, 137 Mass.
570, holding that on trial for assault with
intent to rape, evidence that defendant, a
month before the assault, invited the girl

to walk in certain woods, and five weeks
after the assault followed her at night, was
admissible in the judge's discretion.

Mississippi.— Dickey v. State, 82 Miss.
525, 38 So. 776 (flight of defendant);
Hogan V. State, 46 Miss. 274.

Missouri.— State v. Pollard, 174 Mo. 607,
74 S. W. 969 (holding that testimony of a
witness that after she went from prosecu-
trix's room to where defendant was he
offered her money and she accepted it not
to tell his wife what had occurred was
competent) ; State v. Harris, 150 Mo. 56,

51 S. W. 481 (holding that testimony of a
conversation with defendant several days
before the rape, in which he distinctly

avowed his intention to commit it, was ad-
missible) .

Nebraska.— Leedom v. State, 81 Nebr.
585, 116 N. W. 496; Woodruff v. State, 72
Nebr. 815, 101 N. W. 1114 (holding ad-
missible evidence of subsequent acts of in-

tercourse and of an attempt to have an
abortion committed upon prosecutrix) ;

Reinoehl v. State, 62 Nebr. 619, 87 N. W.
355 (holding that on a prosecution for
carnally knowing a female child, evidence of

statements by accused to her, some months
prior to the alleged crime, tending to show
that he was desirous of being alone with her
and at such times spoke to her of indecent
things, calculated to familiarize her with
and to obtain her acquiescence in the acts

of which he was accused, was admissible as
showing the accused's intention toward her).
New York.— Conkey v. People, 1 Abb. Dec.

418, 5 Park. Cr. 31 (holding that evidence
of violent conduct of defendant in the pres-

ence of the prosecutrix and immediately after

the alleged rape was admissible) ; People
r. Flaherty, 27 N. Y. App. Div. 535, 50 N. Y.
Suppl. 574 [reversed on other grounds in 162
N. Y. 532, 57 N. E. 73]

_
(holding that on

a prosecution for sexual intercourse with a
female under the age of consent it was com-
petent to show that defendant altered a par-

ish register so as to make it appear that
the girl was over such age, and that, after

she became pregnant, he attempted to obtain

custody of her by means of a forged letter).

TeMS.— Smith v. State, 52 Tex. Cr. 344,

106 S. W. 1161 (holding that it was proper
to permit the state to prove what defend-
ant said to the prosecutrix after the com-
pletion of the offense as to the means that
she should take to prevent conception)

;
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or conduct are too remote in point of time, or if they are of such a character that

they have no tendency to prove the crime charged.*" Defendant cannot intro-

Ricks V. State, 48 Tex. Cr. 229. 87 S. W.
345 (subsequent declaration of accused) ;

Lee V. State, 44 Tex. Cr. 354, 72 S. W. 1005,

61 L. R. A. 904 (holding that, on a prosecu-

tion for rape by means of a sham marriage,
evidence that nine months later defendant
married another woman was admissible as

showing that he had no purpose or motive
at the time of the alleged rape to consum-
mate the marriage) ; Massey v. State, 31

Tex. Cr. 371, 20 S. W. 758 (holding that evi-

dence that defendant, on the day before the
offense was committed, used obscene language,
indicating a determination to have inter-

course with girls that night, if he had to kill

the girls, was competent, although the in-

tended victim was not named ) . And see

Holloway v. State, (Cr. App. 1908) 113
S. W. 928.

Utaft.— State v. Neel, 23 Utah 541, 65 Pac.

494, admissions of defendant as to the pater-

nity of a child of the prosecutrix.

Washington.— State v. Winnett, 48 Wash.
93, 92 Pac. 904, holding that a statement
made by defendant to a witness before the
alleged crime was admissible, where it showed
his intention to commit the crime.

Letters written by accused.— On a prosecu-

tion for rape letters written by defendant
after being placed in jail, to the person
assaulted and her mother, in which he refers

to the commission of the offense by him,
are admissible in evidence. Oakley v. State,

135 Ala. 15, 33 So. 23. On a prosecution for

illicit intercourse with a female under the

age of consent, letters written by defendant

to prosecutrix at a time when he was keep-

ing lier in a hospital, awaiting her confine-

ment, in which he spoke of her pregnancy
and acknowledged himself the author of her

condition, although not referring specifically

to the act of intercourse on or about the

day charged, were properly admitted as tend-

ing to corroborate her testimony of such act.

Leedom t;. State, 81 Nebr. 585, 116 N. W.
496. See also Dickey v. State, 86 Miss. 525,

38 So. 776 (letter from defendant to physician

offering money if he would swear to facts

stated) ; Warren v. State, (Tex. Cr. App.
1908) 114 S. W. 380 (letter showing en-

gagement to marry )

.

Evidence of previous solicitations by de-

fendant is admissible to shaw the existence

of a motive or passion. State v. Knapp, 45

N. H. 148. And see State v. Campbell, 210

Mo. 202, 109 S. W. 706.

Ill-treatment by defendant of prosecutrix

and other members of family.— In People v.

Taylor, 36 Cal. 255, it was held that on

a, prosecution for rape upon a girl living

with defendant's family, evidence that he

had at various times beaten and harshly

treated her was irrelevant and inadmissible.

And in Smith v. State, 51 Tex. Cr. 137, 100

S. W. 924, it was held that on a, prosecution

for rape of a female imder the age of con-

sent, the daughter of defendant, it was preju-

dicial error to admit evidence that defendant
was always quarreling with and slapping
the prosecutrix. But in People v. Lenon,
79 Cal. 625, 631, 21 Pac. 967, it was held
that where a stepfather was accused of rape
upon his stepdaughter between ten and
eleven years of age, who testified that de-

fendant was in the habit of cruelly beating
her, and thus keeping her in constant fear

and terror, under which she submitted to

him, the testimony of a neighbor that she

heard the stepfather whipping and beating
the prosecutrix was admissible in corrobora-

tion of her statement as to cruel treatment
and fear ; and that the fact that the beat-

ing testified to by the neighbor occurred a,

year before the alleged rape went only to
the weight and not to the admissibility of

the testimony. And in People v. Burwell,

106 Mich. 27, 63 N. W. 986, it was held
that in the prosecution of a father for rape
upon his seventeen-year-old daughter, evi-

dence that he had beaten her before, and that
he was abusive to his wife and other chil-

dren, and of the language used on such oc-

casions, was admissible as tending to show
that the prosecutrix yielded through fear.

See also Sharp v. State, 15 Tex. App. 171.

Compare Baker v. State, 82 Miss. 84, 33 So.

716.

40. OaKfo/ma.— People v. O'Brien, 130
Cal. 1, 62 Pac. 297, holding that on a trial

for rape, the admission of evidence that three

or four days after the alleged crime, at a
meeting between defendant, prosecutrix, and
her brother and uncle, a pistol was taken
from defendant, and the introduction of the
pistol as an exhibit, was improper.

Illinois.— Dalton v. People, 224 111. 333,

79 N. E. 069.

Kentucky.—- Darrell v. Com., 82 S. W. 289,
26 Ky. L. Rep. 541, holding that where
defendant admitted the intercourse, and the

only question was that of consent, evidence
that he tried to procure an abortion was
not admissible.

Mississippi.— Baker v. State, 82 Miss. 84,

33 So. 716, holding that on a prosecution
for rape committed by defendant on his step-

daughter, it was error to permit testimony
showing defendant's ill-treatment of members
of his household, who knew nothing of the
alleged crime, it not tending to explain the

delay in proseciition : and also that it was
error to permit a witness, not called by the
defense, to testify that defendant had told

her that she would have to swear to some
lies to help him out.

Missouri.— State v. Campbell, 210 Mo. 202,

109 S. W. 706 (holding that on a prosecu-

tion for rape, evidence that on a prior oc-

casion, when prosecutrix went with defendant
to haul water, he asked her why it was she

was becoming lonesome, and if it was be-

cause she could not be with him, to which
she replied in the negative, was inadmissible,

as it was neither an improper act nor solicit-

[II, B, 2, e]
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duce evidence of his own self-serving acts or declarations not constituting part
of the res gestoe.*'- Evidence on behalf of defendant that he took the girl to a
physician for examination as soon as he learned that he was charged with raping
her, and that the physician refused to make an examination, is inadmissible.^

d. Declarations and Conduct of Third Persons. As a general rule, evidence
of declarations or conduct of third persons, not in the presence or hearing of
defendant, is not admissible either for or against him,^^ unless they were so con-
nected with the offense as to constitute a part of the res gestoe,^ or unless the

ation of sexual intercourse) ; State v. Shouse,
188 Mo. 473, 87 S. W. 480 (holding that
on a prosecution for rape alleged to have
been committed by defendant on his step-
daughter, a divorce petition filed against de-

fendant by his wife on other grounds in a
suit then undetermined was irrelevant )

.

yew York.— People v. Page, 162 N. Y. 272,
56 N. E. 750, 14 N. Y. Cr. 513 [reversing
20 X. Y. App. Div. 637, 47 N. Y. Suppl.
1145], holding that it was error to submit
to the jury evidence that defendant had
admitted he " insulted the girl," as cor-

roborative of prosecutrix's testimony, since
there was no necessary legal connection be-

tween an insult and a felony.

Ohio.— State r. Lawrence, 74 Ohio St. 38,

77 N. E. 266, holding inadmissible evidence
of defendant's admission of other acts of in-

tercourse with the prosecutrix more than
two years after the offense charged, and
after she had reached the age of consent.

Texas.— Shults r. State, 49 Tex. Cr. 351,
91 S. W. 786 (holding that on a prosecution
for rape, evidence that in the winter or
spring preceding the birth of prosecutrix's

baby the accused proposed to furnish witness
a woman with whom he could have inter-

course, but refused to divulge her name unless

the witness would have intercourse with her,

was inadmissible) ; Lee v. State, 44 Tex.
Cr. 354, 72 S. W. 1005, 61 L. R. A. 954 (hold-

ing that on a prosecution for rape alleged to
have been committed by means of a sham
marriage, it was not competent to show that
when defendant was married, nine months
later, he obtained his wife by abduction) ;

Smith V. State, 44 Tex. Cr. 137, 68 S. W.
995, 100 Am. St. Rep. 849, (Cr. App. 1903)
73 S. W. 401 (holding that it was error to

admit a conversation relative to marriage,
had between prosecutrix and defendant sub-

sequent to the commission of the alleged

crime) ; Owens v. State, 39 Tex. Cr. 391,

46 S. W. 240 (holding that on a prosecution
for a rape committed by defendant on his

daughter, it was error to permit a witness to

testify that defendant had told him that he
did not care if witness had intercourse with
her) ; Tomlin r. State, 25 Tex. App. 676,

8 S. W. 931 (holding that it was prejudicial

error to admit evidence that defendant had
said five years before that he had a drug
that would cause any woman who took it

to yield to his desire).

Failure to deny charge.— The mere failure

of defendant to deny the declaration of the
prosecutrix, made out of court, charging him
with the crime, when repeated to him, can-

not be shown as an admission corroborative

[II, B, 2, e]

of the testimony of tlie prosecutrix. People
v. Page, 162 N. Y. 272, 50 X. E. 750, 14
X. Y. Cr. 513 [reversing 20 X. Y^. App. Div.
637, 47 N. Y. Suppl. 1145].
41. State V. Jefferson, 28 N. C. 305; Wood

r. State, 28 Tex. App. 61, 12 S. W. 405.
See Criminal Law, 12 Cyc. 426; Evidencb,
16 Cyc. 1202.

42. Com. V. Allen, 135 Pa. St. 483, 19 Atl.
957.

43. See Ceimixal Law, 12 Cyc. 432; and
the following cases: State v. Carpenter, 124
Iowa 5, 98 N. W. 775 (holding that where
defendant did not propose to show any im-
proper conduct between prosecutrix and an-

other young man, it was proper for the court
to refuse to permit defendant to ask prosecu-

trix concerning such young man, who was
alleged to have come to her father's house
over her parents' objection) ; People v. Dun-
can, 104 ilich. 460, 62 X. W. 556; State v.

Harris, 150 Mo. 56, 51 S. W. 481; State V.

Knock, 142 Mo. 515, 44 S. W. 235; Shults
V. State, 49 Tex. Cr. 351, 91 S. W. 786;
Neill V. State, 49 Tex. Cr. 219, 91 S. W. 791
(holding tliat on a prosecution for rape,

evidence that prosecutrix's mother was an
opium fiend was inadmissible, in the absence
of anything to show the connection of such
fact with the case; and also that testimony
that a companion of defendant had previously
been convicted of seduction was inadmissible)

;

Henard v. State, 47 Tex. Cr. 168, 82 S. W.
655 (holding that on a, trial for statutory
rape, evidence to support a theory that a
person other than defendant was guilty was
properly excluded as immaterial where there

was nothing in the case to pertinently con-

nect such third person with the offense)
;

Wells V. State, 43 Tex. Cr. 451, 67 S. W.
1020 (holding that evidence that the husband
of the prosecutrix assaulted defendant shortly
after the alleged outrage was not admissible
as tending to show that the husband believed

that he had found the man who committed
the offense 1 ; Collison v. State, 37 Tex. Cr.

211, 39 S. W. 300 (holding that it was irrele-

vant that a sister of prosecutrix, who testi-

fied for the state, had said that she (dec-

larant) had had intercourse with no one
but a person other than her father, her testi-

mony not being in conflict therewith)
;

Hardtke v. State, 67 Wis. 552, 30 X. W.
723.

Declarations of third persons in the pres-

ence of defendant and his conduct in relation

thereto are admissible. People v. Ah Lung,
2 Cal. App. 278, 83 Pac. 296.

44. See Criminai, Law, 12 Cyc. 432. And
. see State v. Huff, 136 N. C. 679, 49 S. E.
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third person was a participant with defendant in the commission of the offense,

and the conduct or declaration was sufficiently connected therewith/^ or unless
the evidence is introduced to affect credibility as a witness," or is admissible to
contradict the prosecutrix or corroborate defendant's testimony.*^

e. Force, Resistance, and Consent In General. The use of force by defendant
and resistance and want of consent on the part of the woman may be shown by
the testimony of witnesses present at the time, or by statements of the prosecu-
trix made in the j^resence of defendant.^' Force and resistance may be shown
by direct testimony or circumstantial evidence and all the circumstances attend-
ing the commission of the act are admissible;*" and consent of the woman may
be shown by her prior, contemporaneous, or subsequent manner and conduct.^"
The reason why prosecutrix came to the place of the alleged offense may be shown
for the purpose of rebutting any presumption of consent; " and on the other hand
defendant may, on cross-examination, ask her for what purpose she went there.^^

The prosecutrix may be asked by the state, or by defendant on cross-examina-

339. Where the prosecution claims that de-
fendant and his accomplice started to take
prosecutrix and another girl, E, home from
a dance, and that E jumped from the buggy
and escaped, defendants afterward ravishing
prosecutrix, there was no error in allowing E
to testify that after jumping from the buggy
she was at police headquarters awhile, where
nothing was said as to what happened there.
People V. Flynn, 96 Mich. 276, 55 N. W. 834.

45. See Criminal Law, 12 Cyc. 435. In a
prosecution for rape, where it was shown
that defendant and another man had been
together, talking to each other, before de-
fendant went to the room of prosecutrix, evi-
dence of the actions of the other man and
the woman that he was with at that time
was admissible. Simpson v. State, 45 Tex.
Cr. 320, 77 S. W. 819. See also People v.

Ah Lung, 2 Cal. App. 278, 83 Pac. 298;
State V. Duffy, 124 Mo. 1, 27 S. W. 358.

46. See Cbiminal Law, 12 Cyc. 433. On
the trial of one indicted for assault with
intent to rape, when the father of the alleged
victim, as a witness for the state, had testi-

fied to facts tending to show that he had dis-

covered and intercepted defendant while mak-
ing such assault on his daughter, it was error
to reject testimony, offered by defendant,
showing that he was arrested under a war-
rant sworn out the day following the alleged
crime, not by the father but by the uncle of
the girl alleged to have been assaulted, since
tending to show conduct of the father incon-
sistent with the truth of iiis testimony. Mer-
ritt V. State, 107 Ga. 675, 34 S. E. 361. See
also supra, II, B, 2, a.

47. Where, in a prosecution for assault
with intent to rape, defendant contended that
prosecutrix consented to all that was done,
it was held that testimony of a witness who
was not more than sixty-five feet from prose-

cutrix at the time of the alleged assault that
he called to her in a loud voice for the pur-
pose of attracting her attention, together
with the conversation had between the wit-

ness and his wife at the time with reference

to what they saw and did in consequence
thereof, was admissible for the purpose of

contradicting prosecutrix and corroborating

defendant's testimonv. State v. Huff, 136
N. C. 679, 49 S. E. 339.

48. Michigan.—-People v. Flynn, 96 Mich.
276, 55 K". W. 834.

Missouri.— State v. Hammond, 77 Mo. 157.
Isew York.— Woodin v. People, 1 Park. Cr.

464.

South Carolina.— State v. Taylor, 57 S. C.

483, 35 S. E. 729. 76 Am. St. Rep. 575;
State V. Sudduth, 52 S. C. 488, 30 S. E. 408.

Wisconsin.— Brown v. State, 127 Wis. 193,
106 N. W. 536.

See 42 Cent. Dig. tit. "Rape," § 49.
49. See Griffin v. State, (Ala. 1908) 46 So. 481.
Condition of clothing see infra, II, B, 2, h,

(m,)
Physical condition of prosecutrix see infra,

II, B, 2. h.

50. Adams v. People, 179 111. 633, 54 N. B.
296; Shirwin v. People, 69 111. 55 (holding
that defendant may show that the prosecu-
trix was in the habit of following him about
the house) ; State v. Huff, 136 N. C. 679, 49
S. E. 339. Evidence that the prosecutrix
on a trial for rape insulted and assaulted
her mother, on an attempt by the latter to
make her leave the defendant and go into
the house on a certain occasion some time
after the alleged offense was committed, is

admissible on the question of consent, and
to contradict a positive statement of the
prosecutrix that no familiarity had taken
place between her and the defendant after
the commission of the crime. Rex v. Rien-
deau, 10 Quebec Q. B. 584.

Character and habits of prosecutrix see

infra, II, B, 2, g.

Complaint and want of complaint by prose-
cutrix see infra, II, B, 2, g, (iii), (iv).

Declarations of prosecutrix see infra, II,

B, 2, g.

51. Stevens v. Com., 45 S. W. 76, 20 Ky. L.
Eep. 48, holding that it was competent to show,
as a matter of inducement, how the prosecu-
trix came to be in a lonely spot, where the as-

sault was committed, after night, and in the
company of her alleged assailants, although
defendant was not then present, for the pur-
pose of rebutting any presumption of consent.

53. State v. Hartnett, 75 Mo. 251.

[II, B, 2, e]
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tion, whether the treatment complained of was with her consent or against her
wi]l.='

f. Threats and Fear. Antecedent threats and violent conduct before and
after the act, together with the effect such threats produced on the mind of the
prosecutrix, may be proved to show rape by threats and fear." Where the theory
of the prosecution is that the rape was committed by threats and fear, the pros-
ecutrix may be examined as to the threats and as to the effect upon her.^^ It is

proper to ask her why she did not struggle against defendant." On the prosecution
of a man for rape of his daughter or other girl hving as a member of his family,
evidence of abusive treatment by him of the girl and of other members of the
family is admissible to show that the prosecutrix yielded from fear of him.^' It
may be shown that the prosecutrix, defendant's daughter, made no outcry because
she was afraid he would whip her.^'

g. Declarations, Complaint, Want of Complaint, and Conduct of Prosecutrix— (i) Declarations in General. The defendant may introduce evidence
of declarations of the prosecutrix, upon the proper foimdation being laid, to
impeach her testimony; ^^ but her statements, not part of the res gestae, are not
admissible in behalf of defendant, except by way of impeachment and after the
proper foundation has been laid.™ Nor as a rule are her declarations admissible

as proof of the crime charged, or as corroborating evidence, unless they are part
of the res gestce,^^ or rniless they are admissible imder the rules in the particular

53. Jones v. State, 104 Ala. 30, 16 So. 135;
Woodin V. People, 1 Park. Cr. (N. Y.) 464;
Brown v. State, 127 Wis. 193, 106 N. W.
536.

54. People v. Burwell, 106 Mich. 27, 63
X. W. 986; People v. Flynn, 96 Midi. 276,
55 N. W. 834; Coukey v. People, 1 Abb. Dec.
(N. Y.) 418, 5 Park. Cr. 31; Bass v. State,

16 Tex. App. 62; Sharp v. State, 15 Tex.

App. 171;- and other cases in the notes fol-

lowing.

55. People v. Flynn, 96 Mich. 276, 55 X. W.
834, holding that where the theory of the

prosecution is that defendant and his accom-
plice committed the rape by threats of per-

sonal violence, it is proper to ask the prose-

cuting witness whether she believed they in-

tended to kill lier. See also Strang v. People,

24 Mich. 1.

56. People i\ FliTin, 96 Mich. 276, 55 N. W.
834; Strang ;;. People, 24 Mich. 1.

57. People v. Lenon, 79 Cal. 625. 631, 21
Pac. 967; People v. Burwell, 106 Mich. 27,

63 N. W. 986; Sharp r. State, 15 Tex. App.
171. But see People v. Taylor, 36 Cal. 255;
Baker v. State, 82 Miss. 84, 33 So. 716;
Smith r. State, (Tex. Cr. App. 1907) 100
S. W. 924. And see supra, II, B, 2, b.

58. Smith v. State, 52 Tex. Cr. 344, 106

S. W. 1161.

59. Austine v. People, 110 111. 248; Shirwin
V. People, 69 111. 55 (holding that upon the

proper foundation being laid, evidence that

the prosecutrix had declared that the ac-

cused was not guilty, and that the prosecu-

tion was carried on to extort money from
him or his friends, was admissible) ; Ken-
nedy V. People, 44 111. 283 ; King v. Com., 20
S. W. 224, 14 Ky. L. Eep. 254. See, gen-

erally, Witnesses; and infra, II, B, 2, g,

(m), (A).

60. lotoa.— State ^. Emeigh, 18 Iowa 122.

[II, B, 2, e]

Missouri.— State v. Yocum, 117 Mo. 622,
23 S. W. 765.

Neio Jersey.— State v. Brady, 71 N. J. L.
360, 59 Atl. 6, holding that on a prosecution
for carnal abuse of a girl, her declaration,

contradictory of her testimony, is not com-
petent as an admission, the state, not she,

being the party, but is competent only to
impeach her, and for such purpose can be
introduced only after her attention has been
called to it.

South Carolma.— State v. Sudduth, 52
S. C. 488, 30 8. E. 408, holding that testi-

mony of a witness in a prosecution for

rape that prosecutrix stated to him that
she did not use any force to prevent the
outrage is not admissible except to contra-

dict her own statement on the stand that
she did not make the statement to the wit-

ness.

Wisconsin.— Brown v. State, 127 Wis. 193,

106 N. W. 536, holding that an admission
made by the prosecutrix to a physician the

day after the alleged rape that she made no
resistance was inadmissible.

But compare Kennedy r. People, 44 111.

283.

61. Alabama.— Griffin v. State, 76 Ala. 29

;

Leoni v. State, 44 Ala. 110.

Georgia.— Canida v. State, 130 Ga. 15, 60
S. E. 104 (holding that testimony of a wit-

ness that prosecutrix said someone had
attempted to assault her was not evidence
authorizing a charge on the law of assault,

as it was merely hearsay, and of no proba-
tive value) ; Lowe v. State, 97 6a. 792, 25
S. E. 676.

Illinois.— Stevens v. People, 158 111. Ill,

41 N. E. 856.

Iowa.— State v. Hussey, 7 Iowa 409.

Missouri.— State v. Ballard, 174 Mo. 607,

74 S. W. 969.
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jurisdiction as to the admissibility of complaints."^ But her declarations imme-
diately after the outrage are admissible as part of the res gestcz ;

"^ and all state-

ments made by her in the presence of defendant are admissible."*

(ii) Dying Declarations. Dying declarations of the prosecutrix identify-

ing the accused as the perpetrator of the crime are not admissible, such declara-

tions being admissible only in cases of homicide.*"^

(ill) Complaint— (a) In General. It is admissible to show by the testi-

mony of the prosecutrix or other witnesses, in corroboration of her testimony, that
complaint was made shortly after the commission of the alleged offense, and when,
where, and to whom it was made/" but by the weight of authority the evidence

'Neio Jersey.— State i;. Ivins, 36 N. J. L.
233.

'Neio York.— People v. McGee, 1 Den. 19.

Texas.— McGee v. State, 21 Tex. App. 670,
2 S. W. 890; Johnson v. State, 21 Tex. App.
368, 17 S. W. 252.

See 42 Cent. Dig. tit. "Rape," § 67 et

seq.; and infra, II, B, 2, g, (ill), (a).
Prior declarations showing relations of par-

ties.— But where, in a rape case, the accused
testified to acts of intimacy between himself
and the prosecutrix prior to the alleged rape,
and sought to maintain this by testimony
of other witnesses that she was encouraging
him in his attentions as far as the outside
world could ascertain, and the prosecutrix
testified that he was forcing himself upon
her, and that she rejected his attentions,
and that she had advised with friends in
regard to it, it was held that evidence of

friends of prosecutrix as to complaints made
by her to them in regard to accused forcing
his company upon her was admissible. Brown
V. State, 52 Tex. Cr. 267, 106 S. W. 368.

See also supra, II, B, 2, b.

63. See infra, II, B, 2, g, (iii).

63. Barnes v. State, 88 Ala. 204, 7 So. 38,

16 Am. St. Rep. 48; People v. Weston, 236
111. 104, 86 N. E. 188; State v. Fitzsimon, 18

R. I. 236, 27 Atl. 446, 49 Am. St. Rep. 766;
Wells V. State, 43 Tex. Cr. 451, 67 S. W.
1020; Castillo v. State, 31 Tex. Cr. 145, 19

S. W. 892, 37 Am. St. Rep. 794. See infra,

II, B, 2, g, (ni), (a), text and note 70.

Statements and conversations with the prose-

cutrix in a prosecution for carnal knowledge,

in order to be admissible in evidence as res

gestoe, must be contemporaneous with the

defilement or be so closely connected with
it as to form a part of it. State v. Pollard,

174 Mo. 607, 74 S. W. 969. Where a physi-

cian who examined prosecutrix on the next

day was examined as a witness with refer-

ence to such examination, evidence of a state-

ment made to him by prosecutrix during

such examination that she had made no re-

sistance or fight was not admissible as res

gestw. Brown v. State, 127 Wis. 193, 106

N. W. 536.

64. Jesting v. State, 68 Ga. 824 (state-

ments admitted by defendant at the time) ;

State V. Jerome, 82 Iowa 749, 48 N. W.
722; Cardwell v. State, 60 Nebr. 480, 83

N. W. 665. Contra, where the child is in-

competent to testify see People v. Quong Kun,
34, N. y. Suppl. 260.

65. Johnson v. State, 50 Ala. 456.

66. Alalama.— Posey v. State, 143 Ala. 54,

38 So. 1019; Oakley v. State, 135 Ala. 15, 33
So. 23; Bray v. State, 131 Ala. 46, 31 So.

107; Barnes v. State, 88 Ala. 204, 7 So. 38,

16 Am. St. Rep. 48; Barnett v. State, 83
Ala. 40, 3 So. 612; Grifiin v. State, 76 Ala.

29; Smith v. State, 47 Ala. 540; Lacy v.

State, 45 Ala. 80; Leoni v. State, 44 Ala.
110.

Arisona.— Trimble v. Territory, 8 Ariz.

273, 71 Pac. 932; Territory v. Kirby, 3 Ariz.

288, 28 Pac. 1134.

Arkansas.— Williams v. State, 66 Ark.
264, 50 S. W. 517. And see Skaggs v. State,

(1908) 113 S. W. 346.

California.— People v. Scalamiero, 143 Cal.

343, 76 Pac. 1098; People v. Keith, 141 Cal.

686,, 75 Pac. 304; People v. Wilmot, 139
Cal. 103, 72 Pac. 838; People v. Kgueroa,
134 Cal. 159, 66 Pac. 202; People v. Bald-
win, 117 Cal. 244, 49 Pac. 186; People v.

Barney, 114 Cal. 554, 47 Pac. 41; People v.

Stewart, 97 Cal. 238, 32 Pac. 8; People v.

Mayes, 66 Cal. 597, 6 Pac. 691, 56 Am. Rep.
126.

Connecticut.— State v. Sebastian, 81 Conn.
1, 69 Atl. 1054; State v. Kinney, 44 Conn.
153, 26 Am. Rep. 436.

Dakota.— Territory v. Godfrey, 6 Dak. 46,

50 N. W. 481.
Florida.— Ellis v. State, 25 Fla. 702, 6

So. 768.

Georgia.— Stephen v. State, 11 Ga. 225.

Hawaii.— Territory v. Schilling, 17 Hawaii
249.

Idaho.— State v. Neil, 13 Ida. 539, 90 Pac.
880, 91 Pac. 318; State v. Fowler, 13 Ida.

317, 89 Pac. 757.

/Wmois.— Stevens v. People, 158 111. Ill,

41 N". E. 856. And see People v. Weston, 236
111. 104, 86 N. E. 188.

Indiana.— Poison v. State, 137 Ind, 519,

35 N. E. 907; Thompson v. State, 38 Ind.

39.

Iowa.— State v. Symens, 138 Iowa 113,

115 N. W. 878; State v. Bebb, 125 Iowa 494,

101 N. W. 189; State v. Carpenter, 124 Iowa
5, 98 N. W. 775; State v. Snider, 119 Iowa
15, 91 N. W. 762; State v. Peterson, 110

Iowa 647, 82 N. W. 329; State v. Hutchin-

son, 95 Iowa 566, 64 N. W. 610; State v.

Cook, 92 Iowa 483, 61 N. W. 185; State v.

Watson, 81 Iowa 380, 46 N. W. 868; State

V. Clark, 69 Iowa 294, 28 N. W. 606 ; State v.

Mitchell, 68 Iowa 116, 26 N. W. 44; State v.

Richards, 33 Iowa 420.

Kansas.— State v. Hoskinson, (1908) 96

[II, B, 2, s, (m), (a)]
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must be confined to the bare fact that complaint was made; the details or par-

ticulars of the complaint not being admissible as substantive testimony unless the

statement is part of the res gestce." The particulars of the complaint are coin-

Pac. 138; State r. Daugherty, 63 Kan. 473,
65 Pac. 695.
Maine.— State v. Mulkern, 85 Me. 106, 26

Atl. 1017.

Massachusetts.— Com. v. Clearv, 172 Mass.
175, 51 N. E. 746.

Michigan.— People r. Marrs, 125 ilich. 376,
84 N. W. 284; People v. Pernor, 115 Mich.
692, 74 N. W. 184; People v. Gage, 62 Mich.
271, 28 N. W. 835, 4 Am. St. Rep. 854;
Maillet v. People, 42 Mich. 262, 3 N. W.
854; Brown v. People, 36 Mich. 203.

Minnesota.— State v. Reid, 39 Minn. 277,
39 N. W. 796; State v. Shettleworth, 18
Minn. 208.

Mississippi.— Dickey v. State, 86 Miss.
525, 38 So. 776; Anderson r. State, 82 Miss.

784, 35 So. 202; Ashford i: State, 81 Miss.

414, 33 So. 174.

ifissouri.— State v. Warner, 74 ilo. 83.

iA'eftrasto.— Welsh v. State, 60 Nebr. 101,

82 N. W. 368.

\ew Jersey.— State v. Ivins, 36 X. J. L.

233.

yew Meooico.— Territory v. Maldonado, 9

N. M. 629, 58 Pac. 350.

New York.— People r. Garner, 64 N-. Y.
App. Div. 410, 72 N. Y. Suppl. 66 [affirmed

in 169 N. Y. 585, 62 X. E. 1099] ; Baccio t.

People, 41 N. Y. 265.

'Morth Carolina.— State v. Stines, 138 N. C.

686, 50 S. E. 851.

TiTorth Dakota.— State v. Werner, 16 N. D.
83, 112 N. W. 60.

Oklahoma.— Harmon r. Territory, 9 Okla.

313, 60 Pac. 115.

Oregon.— State r. Ogden, 39 Oreg. 195,

65 Pac. 449; State v. Sargent, 32 Oreg. 110,

49 Pac. 889.

South Carolina.— State v. Sudduth, 52

S. C. 488, 30 S. E. 408.

Texas.—Adams v. State. 52 Tex. Cr. 13,

105 S. W. 197; Wells r. State, 43 Tex. Cr.

451, 67 S. W. 1020; Roberson r. State, (Cr.

App. 1898) 49 S. W. 398; Reddick v. State,

35 Tex. Cr. 463, 34 S. W. 274, 60 Am. St.

Rep. 56; Sentell v. State, 34 Tex. Cr. 260,

30 S. W. 226.

F/n^i.— State v. Neel, 21 Utah 151, 60

Pac. 510.

Vermont.— State v. Carroll, 67 Vt. 477, 32

Atl. 235; State v. Niles, 47 Vt. 82.

Washington.— State v. Hunter, 18 Wash.
670, 52 Pac. 247.

Wisconsin.— Bannen v. State, 115 Wis.

317, 91 X^. W. 107, 965; Lee r. State, 74

Wis. 45, 41 N. W. 960; Hannon c. State, 70

Wis. 448, 36 W. W. 1.

England.— Rex v. Osborne, [1905] 1 K. B.

551, 69 J. P. 189, 74 L. J. K. B. 311, 92

L. T. Rep. N. S. 393, 21 T. L. R. 288, 53

Wkly. Rep. 494; Reg. v. Megson, 9 C. & P.

420, 38 E. C. L. 250 ; Reg. v. Osborne, C. & M.

622, 41 E. C. L. 338; Reg. v. Mercer, 6

Jur. 243 ; Reg. v. Walker, 2 M. & Rob. 212

;

Rex r. Clarke, 2 Stark. 241, 3 E. C. L. 393.
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Canada.— Rex v. Rlendeau, 10 Quebec
Q. B. 584.

See 42 Cent. Dig. tit. "Rape," §§ 67, 68;
and other cases cited in the note following.

Seasons for the rule see State v. Werner,
16 X. D. 83, 112 N. W. 60.

67. Alahamia.— Sanders v. State, 148 Ala.

603, 41 So. 466; Posey v. State, 143 Ala. 54,

38 So. 1019; Oakley v. State, 135 Ala. 15, 33
So. 23; Bray v. State, 131 Ala. 46, 31 So.

107; GrifBn v. State, 76 Ala. 29; Lacy r.

State, 45 Ala. 80; Leoni t. State, 44 Ala.

110.

Arizona.— Territory v. Kirby, 3 Ariz. 288,

28 Pac. 1134.

Arkamsas.— Williams r. State, 66 Ark.
264, 50 S. W. 517; Pleasant v. State, 15

Ark. 624. And see Skaggs v. State, (1908)
113 S. W. 346.

California.— People v. Scalamiero, 143 Cal.

343, 76 Pac. 1098; People v. Wilmot, 139
Cal. 103, 72 Pac. 838; People v. Figueroa,

134 Cal. 159, 66 Pac. 202; People v. Lam-
bert, 120 Cal. 170, 52 Pac. 307; People v.

Stewart, 97 Cal. 238, 32 Pac. 8; People r.

Tierney, 67 Cal. 54, 7 Pac. 37; People

r. Mayes, 66 Cal. 597, 6 Pac. 691, 56 Am.
Rep. 126; People v. Graham, 21 Cal. 261;
People V. Gonzalez, 6 Cal. App. 255, 91 Pac.

1013.

Florida.— 'ElWs v. State, 25 Fla. 702, 6

So. 768.

Georgia.— Lowe v. State, 97 Ga. 792, 25
S. E. 676; Stephen v. State, 11 Ga. 225.

/tiaTio.— State v. Fowler, 13 Ida. 317, 89
Pac. 757; State v. Harness, 10 Ida. 18, 76
Pac. 788.

Illinois.— Stevens v. People, 158 111. Ill,

41 X^. E. 856; Bean v. People, 124 111. 576,

16 X"^. E. 656. And see People v. Weston, 236
111. 104, 86 N. E. 188.

Indiana.— Thompson v. State, 38 Ind. 39;
Weldon i. State, 32 Ind. 81.

Iowa.—-State !". Symens, 138 Iowa 113,

115 N. W. 878; State r. Barklev, 129 Iowa
484, 105 X. W. 506; State f." Baker, 106
Iowa 99, 76 N. W. 309; State i: Clark, 69
Iowa 294, 28 N. W. 606; State v. Richards,

33 Iowa 420.

Kansas.— State v. Haskinson, (1908) 96

Pac. 138; State v. Daugherty, 63 Kan. 473,

63 Pac. 695.

Louisiana.—State v. Langford, 45 La. Ann.
1177, 14 So. 181, 40 Am. St. Rep. 277;
State V. Robertson, 38 La. Ann. 618, 58 Am.
Eep. 201.

Maine.— State v. Mulkern, 85 Me. 106,

26 Atl. 1017.

Michigan.— People r. Marrs, 125 Mich.

376, 84 N. W. 284; People v. Hicks, 98 Mich.

86, 56 N. W. 1102. But see Brown t'. Peo-

ple, 36 Mich. 203.

Minnesota.— State v. Reid, 39 Minn. 277,

39 X'. W. 796; State v. Shettleworth, 18

Minn. 208.

Mississippi.— Jeffries v. State, 89 Miss,
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petent, however, by way of corroboratipn of the prosecutrix when her testimony
has been impeached, or they may be brought out by defendant on cross-examina-

643, 42 So. 801; Dickey t. State, 86 Miss.

525, 38 So. 776; Anderson v. State, 82
Miss. 784, 35 So. 202; Ashford v. State,

81 Miss. 414, 33 So. 174.

Missouri.— State v. Bateman, 198 Mo. 212,
94 S. W. 843; State v. Warner, 74 Mo. 83;
State V. Jones, 61 Mo. 232. And see State
V. Pollard, 174 Mo. 607, 74 S. W. 969.

yebraska.— State f. Meyers, 46 Nebr. 152,

64 N. W. 697, 37 L. R. A. 423; Wood i'.

State, 46 Nebr. 58, 64 N. W. 355; Olesou
t;. State, 11 Nebr. 276, 9 N. W. 38, 38 Am.
Rep. 366.

Nevada.— State v. Campbell, 20 Nev. 122,

17 Pac. 620.

New Jersey.— State v. Ivins, 36 N. J. L.
233.

New Mexico.— Territory v. Maldonado, 9
N. M. 629, 58 Pac. 350.

New York.— Baccio v. People, 41 N. Y.
265; People v. McGee, 1 Den. 19.

North Carolina.— State v. Freeman, 100
N. C. 429, 5 S. E. 921.

North Dakota.— State v. Werner, 16 N. D.
83, 112 N. W. 60.

Oklahoma.— Harmon v. Territory, 5 Okla.

368, 49 Pac. 55.

Oregon.— State u. Sargent, 32 Oreg. 110,

49 Pac. 889.

Texas.— Pefferling v. State, 40 Tex. 486;
Cowles r. State, 51 Tex. Cr. 498, 102 S. W.
1128; Kearse v. State, (Cr. App. 1905) 88
S. W. 363; Reddick v. State, 35 Tex. Cr.

463, 34 S. W. 274, 60 Am. St. Rep. 56 [over-

ruling Candle v. State, 34 Tex. Cr. 26, 28
S. W. 810; Bruce v. State, 31 Tex. Cr. 590,

21 S. W. 681; Rippey v. State, 29 Tex. App.
37, 14 S. W. 448; Fulcher v. State, 28 Tex.

App. 465, 13 S. W. 750; Ruston v. State,

4 Tex. App. 432; Hoist v. State, 23 Tex.

App. 1, 3 S. W. 757, 59 Am. Rep. 770;

McGee v. State, 21 Tex. App. 670. 2 S. W.
890; Johnson v. State, 21 Tex. App. 368, 17

S. W. 252.
'

CToTi.— State v. Neel, 21 Utah 151, 60

Pac. 510.

Fe™on*.— State c. Willett, 78 Vt. 157,

62 Atl. 48; State v. Carroll, 67 Vt. 477,

22 Atl. 235; State v. Niles, 47 Vt. 82.

Washington.— State v. Griffin, 43 Wash.
591, 86 Pac. 951; State v. Hunter, 18 Wash.
670, 52 Pac. 247.

Wisconsin.— Lee v. State, 74 Wis. 45, 41

N. W. 960. But compare Proper v. State,

85 Wis. 615, 55 N. W. 1035.

England.— Reg. v. Lillyman, [1896] 2

Q, B. 167, 18 Cox C. C. 346, 60 J. P. 536,

65 L. J. M. C. 195, 74 L. T. Rep. N. S. 730,

44 Wkly. Rep. 654; Reg. v. Osborne, C. & M.
622, 41 E. C. L. 338; Reg. V. Guttridges, 9

C. & P. 471, 38 E. C. L. 279; Reg. «. Megson,

9 C. & P. 418, 38 E. C. L. 249 ; Reg. v. Row-
land, 62 J. P. 459; Reg. v. Mercer, 6 Jur.

243; Reg. v. Walker, 2 M. & Rob. 212; Rex
V. Clarke, 2 Stark. 241, 3 E. C. L. 393. The
case of Reg. v. Wood, 14 Cox C. C. 46, is

cited as contrary to the rule stated above

in that it allows the statements made by
the woman to be proved as substantive testi-

mony. This case is based on the rule laid

down, it states, in the case of Reg. v. Eyre, 2
F. & F. 579. An examination of this latter

case shows that the statements of the woman
admitted were made almost immediately
after the act and might have been admitted
as part of the res gestce, although not so
stated in the case.

Canada.— Reg. v. Graham, 31 Ont. 77.

Contra, Rex v. Riendeau, 10 Quebec Q. B.
584.

See 42 Cent. Dig. tit. "Rape," § 68.

Contra.— In a few jurisdictions, however,
the courts permit the particulars of such
statements to be given in evidence in the
first instance for the purpose of corroborat-
ing the testimony of the prosecutrix, even
though her credibility has not been attacked
by defendant or her testimony in any man-
ner impeached. State v. Byrne, 47 Conn.
465; State v. Kinney, 44 Conn. 153, 26 Am.
Rep. 436; Territorv v. Schilling, 17 Hawaii
249; Hornbeck v. State, 35 Ohio St. 277, 35
Am. Rep. 608; McCombs v. State, 8 Ohio
St. 643; Laughlin v. State, 18 Ohio 99, 51 Am.
Dec. 444; Johnson v. State, 17 Ohio 593;
Hill V. State, 5 Lea (Tenn.) 725; Phillips

V. State, 9 Humphr. (Tenn.) 246, 49 Am.
Dec. 709; Rex v. Riendeau, 10 Quebec Q. B.
584. See also State v. Sebastian, 81 Conn.
1, 69 Atl. 1054.

A letter of the prosecutrix in which she
details the facts of the alleged oflfense is not
admissible. State v. Clark, 69 Iowa 294, 28
N. W. 606.

The circumstances binder which the com-
plaint was made may be shown. Barnes v.

State, 88 Ala. 204, 7 So. 38, 16 Am. St. Rep.
48.

The nature of the complaint may be shown,
although it involves to some extent the par-
ticulars. State V. Symens, 138 Iowa 113,

115 N. W. 878; Reg. v. Mercer, 6 Jur. 243.

Identification of defendant.— Some courts

hold that evidence is admissible that the
prosecutrix stated that defendant was the
person who assaulted or ravished her, de-

scribing him. State v. Sebastian, 81 Conn.
1, 69 Atl. 1054; Ellis r. State, 25 Fla. 702.

6 So. 768; State v. Symens, 138 Iowa 113,

115 N. W. 878; State v. Barkley, 129 Iowa
484, 105 N. W. 506; State v. Peterson, 110

Iowa 647, 82 N. W. 329; State V: Hutchin-
son, 95 Iowa 566, 64 N. W. 610; State v.

Cook, 92 Iowa 483, 61 N. W. 185; State v.

Watson, 81 Iowa 380, 46 N. W. 868; State v.

Mitchell, 68 Iowa 116, 26 N. W. 44; Brown
V. People, 36 Mich. 203; Welsh v. State, 60

Nebr. 101, 82 N. W. 368; Burt v. State, 23

Ohio St. 394; State v. Carroll, 67 Vt. 477,

32 Atl. 235; Rex v. Riendeau, 10 Quebec

Q. B. 584. The weight of authority, how-
ever, is that this is a detail which cannot

be proved. Posey v. State, 143 Ala. 54, 38

So. 1019; Oakley v. State, 135 Ala. 15. 33
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tion; ** and if defendant, on cross-examination, brings out a portion of the par-
ticulars, the rest may be brought out by the state."" So also if the statements
are made immediately after the commission of crime, they are admissible as part
of the res greste.™ Some courts hold that the particulars of the complaint are

So. 23; Bray v. State, 131 Ala. 46, 31 So.
107; Griffin y. State, 76 Ala. 29; Stephen
V. State, 11 Ga. 225; State r. Fowler, 13
Ida. 317, 89 Pao. 757; People v. Weston,
236 111. 104, 86 N. E. 188; Stevens f. People,
158 111. Ill, 41 N. E. 856; Thompson i\

State, 38 Ind. 39; State v. Hoskinson, (Kan.
1908) 96 Pae. 138; State v. Daugherty, 63
Kan. 473, 65 Pae. 695; State v. Robertson,
38 La. Ann. 618, 58 Am. Rep. 201; State
V. Shettleworth, 18 Minn. 208; Jeffries v.

State, 89 Miss. 643, 42 So. 801; Anderson
V. State, 82 Miss. 784, 35 So. 202; Ashford
V. State, 81 Miss. 414, 33 So. 174; People v.

Clemons, 37 Hun (N. Y.) 680; Reddick v.

State, 35 Tex. Cr. 463, 34 S. W. 274, 60
Am. St. Rep. 56; Sentill c. State, 34 Tex.
Cr. 260, 30 S. W. 226; Johnson c. State, 21
Tex. App. 368, 17 S. W. 252; State i,-. Niles,
47 Vt. 82; State v. Griffin, 43 Wash. 591,
86 Pae. 951; Reg. y. Megson, 9 C. & P. 420,
38 E. C. L. 250; Reg. t. Osborne, C. & M.
622. 41 E. C. L. 338. Corn-pare State v.

Willett, 78 Vt. 157, 62 Atl. 48.

Force and want of consent.— It has also
been held that the statement of the prose-
cutrix that the intercourse was by force
and against her will is admissible. State
V. Symens, 138 Iowa 113, 115 X. W. 878;
State ('. Barkley, 129 Iowa 484, 105 N. W.
506; State v. Peterson, 110 Iowa 647, 82
N. W. 329; State v. Hutchinson, 95 Iowa
566, 64 N. W. 610; State v. Cook, 92 Iowa
483, 61 N. W. 185; State v. Mitchell, 68
Iowa 116, 26 N. W. 44; Brown v. People, 36
Mich. 203.

Statement as to place of commission of
crime inadmissible see Reg. v. ilercer, 6 Jur.
243.

Harmless error in admission of such evi-

dence see Williams v. State, 66 Ark. 264,
50 S. W. 517; Dickey »•. State, 86 Miss. 525,
38 So. 776; State v. Bateman, 198 Mo. 212,
94 S. W. 843. The testimony of a witness
that the subject of the rape " told her the
whole circumstance," but not relating the
circumstances, is error without prejudice.
State V. Watson, 81 Iowa 380, 46 X. W. 868.

68. Alabama.— Barnett v. State, 83 Ala.
40, 3 So. 612; Griffin f. State, 76 Ala. 29.

Arkansas.—Williams r. State, 66 Ark. 264,
50 S. W. 517; Pleasants v. State, 15 Ark.
624.

California.— People v. Mayes, 66 Cal. 597,
6 Pae. 691, 56 Am. Rep. 126.

Connecticut.— State r. Kinney, 44 Conn.
153, 26 Am. Rep. 436, 954; State r. Be Wolf,
8 Conn. 93, 20 Am. Dec. 90.

Illinois.— Stevens v. People, 158 111. Ill,

41 N. E. 856.

Indiana.— Thompson v. State, 38 Ind. 39.

Iowa.— State v. Peterson, 110 Iowa 647,

82 N. W. 329; State r. Hutchinson, 95 Iowa
566, 64 N. W. 610; State v. Clark, 69 Iowa
294, 28 N. W. 606.
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Louisiana.— State v. McCoy, 109 La. 682,
33 So. 730. See also State i\ Langford,
45 La. Ann. 1177, 14 So. 181, 40 Am. St.

Rep. 277.

Missouri.— State v. Bateman, 198 Mo. 212,
94 S. W. 843; State v. Hatfield, 72 Mo. 518;
State r. Jones, 61 Mo. 232.

Nebraska.— Wood v. State, 46 Nebr. 58,
64 X. W. 355; Oleson v. State, 11 Xebr. 276,
9 N. W. 38, 38 Am. Rep. 366.

Xevada.— State v. Campbell, 20 Nev. 122,

17 Pae. 620.

yew Mexico.— Territory v. Maldonado, 9

N. M. 629, 58 Pae. 350.

yeic York.— Baccio v. People, 41 N. Y.
265; Conkey v. People, 1 Abb. Dec. 418, 5
Park. Cr. 31; People t. McGee, 1 Den. 19;
Woodin V. People, 1 Park. Cr. 464.

Sorth Carolina.— State v. Brown, 125

N. C. 606, 34 S. E. 105; State v. Freeman,
100 N. C. 429, 5 S. E. 921 ; State v. Laxton,
78 X. C. 564.

North Dakota.— State v. Werner, 16 N. D.

83, 112 X. W. 60.

Pennsylvania.— Com. v. Sallager, 4 Pa.
L. J. 511, 3 Pa. L. J. Rep. 127.

Texas.— VeSex\vag v. State, 40 Tex. 486;
Cox V. State, (Cr. App. 1898) 44 S. W. 157;
Reddick v. State, 35 Tex. Cr. 463, 34 S. W.
274, 60 Am. St. Rep. 56; Sentell v. State,

34 Tex. Cr. 260, 30 S. W. 226; Caudle v.

State, 34 Tex. Cr. 26, 28 S. W. 810; Hoist
1'. State, 23 Tex. App. 1, 3 S. W. 757, 59
Am. Rep. 770; Johnson v. State, 21 Tex.

App. 368, 17 S. W. 252.

Utah.— State v. Imlay, 22 Utah 156, 61

Pae. 557; State v. Xeel, 21 Utaji 151, 60
Pae. 510.

^Visconsin.— Proper v. State, 85 Wis. 615,

55 X. W. 1035.
England.— Rex v. Osborne, [1905] 1 K. B.

551, 69 J. P. 189, 74 L. J. K. B. 311, 92 L. T.

Rep. X. S. 393, 21 T. L. R. 288, 53 Wkly.
Rep. 494; Reg. v. Lillyman, [1896] 2 Q. B.

167, 18 Cox C. C. 346, 60 J. P. 536, 65 L. J.

M. C. 195, 74 L. T. Rep. X. S. 730, 44 Wkly.
Rep. 654; Reg. v. Guttridges, 9 C. & P.'

471, 38 E. C. L. 279; Reg. v. Megson, 9

C. & P. 420, 38 E. C. L. 250; Reg. v. Walker,
2 M. & Rob. 212.

Canada.— Rex v. Reindeau, 10 Quebec

Q. B. 584 [affirming 9 Quebec Q. B. 147].

69. Barnett v. State, 83 Ala. 40, 3 So. 612;

Thompson v. State, 38 Ind. 39; State r.

Werner, 16 X. D. 83, 112 X. W. 60; State

{'. Xeel, 21 Utah 151, 60 Pae, 510.

70. Alabama.— Barnes r. State, 88 Ala.

204, 7 So. 38, 16 Am. St. Rep. 48.

Arkansas.—Williams v. State, 66 Ark. 264,

50 S. W. 517.

California.— People v. Brianchino, 5 Cal.

App. 633, 91 Pae. 112.

District of Columbia,.— Snowden !'. V. S.,

2 App. Cas. 89.

Georpm.— McMath v. State, 55 Ga. 303.
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admissible where the prosecutrix is of tender years; '' but the weight of authority-

is to the contrary.'^ Evidence of expressions or complaints of pain by the pros-

ecutrix, and of where she located the pain, is admissible.'^ The force of the

testimony as corroboration does not depend entirely on the lapse of time between

the commission of the crime and the complaint, but the jury should consider it

in connection with surrounding circumstances, such as intimidation by threats

or lack of opportunity;^^ but if the complaint is long delayed and no reason for

the delay is shown, the particulars of the complaint lose all force as corrobora-

tion and are not admissible.'^ As a rule statements made in answer to questions

Idaho.— State v. Harness, 10 Ida. 18, 76
Pac. 788.

loua.— State v. Andrews, 130 Iowa 609,

105 N. W. 215; State v. Cook, 92 Iowa 483,

61 N. W. 185; McMurrin v. Kigby, 80 Iowa
322, 45 N. W. 877.
Kentucky.— Philpot v. Com., 5 Ky. L. Kep.

862.

Louisiana.— State !?. Peter, 14 La. Ann.
521.

Michigan.— People v. Rich, 133 Mich. 14,

94 N. W. 375; People v. Marrs, 125 Mich.
376, 84 N. W. 284; People i;. Goulette, 82
Mich. 36, 45 N. W. 1124; People v. Glover,

71 Mich. 303, 38 N. VV. 874; People v. Gage,
62 Mich. 271, 28 N. W. 835, 4 Am. St. Rep.
854; People V. Brown, 53 Mich. 531, 19

N. W. 172.

Missouri.— State v. Pollard, 174 Mo. 607,

74 S. W. 969.

Tiorth Dakota.— State v. Werner, 16 N. D.

83, 112 N. W. 60.

Rhode Island.— State v. Fitzsimon, 18

R. I. 236, 27 Atl. 446, 49 Am. St. Rep. 766.

Texas.— Thomas ;;. State, 47 Tex. Cr. 534,

84 S. W. 823, 122 Am. St. Rep. 675; Croomes
V. State, 40 Tex. Cr. 672, 51 S. W. 924, 53

S. W. 882; Sentell v. State, 34 Tex. Cr.

260, 30 S. W. 226; Castillo c. State, 31 Tex.

Cr. 145, 19 S. W. 892, 37 Am. St. Rep. 794.

UiaTj.— State v. Imlay, 22 Utah 156, 61

Pac. 557; State v. Neel, 21 Utah 151, 60
Pac. 510.

England.— 'Reg. v. Eyre, 2 F. & F. 579.

Canada.— Reg. v. Riendeau, 9 Quebec Q. B.

147 [affirmed in 10 Quebec Q. B. 584].

See 42 Cent. Dig. tit. "Rape," § 68.

Complaints not part of res gestae see Mc-
Gee V. State, 21 Tex. App. 670, 2 S. W. 890

;

Johnson v. State, 21 Tex. App. 368, 17 S. W.
252.

71. People V. Marrs, 125 Mich. 376, 84

N. W. 284; People v. Glover, 71 Mich. 303,

38 N. W. 874; People v. Gage, 62 Mich. 271,

28 N. W. 835, 4 Am. St. Rep. 854. See

also Bannen v. State, 115 Wis. 317, 91

N. W. 107, 965; Proper v. State, 85 Wis.

615, 55 N. W. 1035.

72. California.— People v. Wilmot, 139 Cal.

103, 72 Pac. 838; People v. Gonzalaz, 6

Cal. App. 255, 91 Pac. 1013.

Indiana.— V^elAon v. State, 32 Ind. 81.

Kansas.— State v. Daugherty, 63 Kan. 473,

65 Pac. 695. The statement of the child,

made several days afterward, giving details

of the alleged oflfense, in response to in-

quiries made by an officer for the purpose

of formulating a complaint for defendant's

arrest, and which are not the spontaneous or

natural expressions of injured sensibilities,

should not be admitted. State v. Hoslcinson,

(1908) 96 Pac. 138.

'New York.— People v. McGee, 1 Den. 19.

Oregon.— State v. Sargent, 32 Oreg. 110,

49 Pac. 889.

England.— Reg. v. Guttridges, 9 C. & P.

471, 38 E. C. L. 279.
'

73. Dakota.— Territory v. Godfrey, 6 Dak.

46, 50 N. W. 481.

Indiana.— Poison v. State, 137 Ind. 519,

35 N. E. 907.

Iowa.— State v. Baker, 106 Iowa 99, 76
N. W. 509; State v. Hutchinson, 95 Iowa
566, 64 N. W. 610.

Nebraska.— Dunn v. State, 58 Nebr. 807,

79 N. W. 719.

South Carolina.— State v. Sudduth, 52
S. C. 488, 30 S. E. 408.

Texas.—^Adams v. State, 53 Tex. Cr. 13,

105 S. W. 197.

Vermont.— State v. Bedard, 65 Vt. 278,

26 Atl. 719.

'Wisconsin.— Hannon v. State, 70 Wis. 448,

36 N. W. 1.

74. Arizona.— Trimble v. Territory, 8 Ariz.

273, 71 Pac. 932.

Iowa.— State v. Bebb, 125 Iowa 494, 101

N. W. 189; State v. Peterson, 110 Iowa 647,

82 N. W. 329.

Louisiana.— State v. McCoy, 109 La. 682,

33 So. 730.

Maine.— State v. Mulkern, 85 Me. 106,

26 Atl. 1017.
Massachusetts.— Com. v. Cleary, 172 Mass.

175, 51 N. E. 746.

Minnesota.— State v. Reid, 39 Minn. 277,

39 N. W. 796.

Montana.— State v. Peres, 27 Mont. 358,

71 Pac. 162.

New York.— Higgins v. People, 58 N. Y.

377.

Tennessee.— Hill v. State, 5 Lea 725.

Texos.— Sentell v. State, 34 Tex. Cr. 260,

30 S. W. 226.

Vermont.— State v. Niles, 47 Vt. 82.

England.— 'Re^. o. Rush, 60 J. P. 777.

See 42 Cent. Dig. tit. " Rape," § 67 et seq.

75. California.— People v. Lambert, 120

Cal. 170, 52 Pac. 3C7; People v. Corey, (App.

1908) 97 Pac. 907.

Colorado.— Bigcraft v. People, 30 Colo.

298, 70 Pac. 417.

District of Columlia.— Lyles v. U. S., 20

App. Caa. 559.

Georgia.— Lowe v. State, 97 Ga. 792, 25

S. E. 676.

[II, B, 2, g, (III), (a)]
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or otherwise involuntarily elicited do not constitute such complaint as is

admissible under the rules above stated.'"

(b) Inca'pacity or Failure of Prosecutrix to Testify. Failure of the prosecutrix
to testify is no ground for excluding evidence that she made complaint where,
by reason of youth or imbecility, she is incompetent to testify.'' But where the
particulars of such complaint are regarded as admissible in corroboration of the
prosecutrix, it has been held that they are not admissible where she is incompetent
to testify.'^ On the other hand her incapacity or failure to testify does not
render such particulars admissible in those jurisdictions in which they are other-

wise held inadmissible."

(iv) Failure to Complain and Delay. ^^ Failure of prosecutrix to make
complaint promptly in the case of rape by force may be proved, as it tends to show
consent, but such failure affects only the credibility of her evidence as to force

and resistance; *^ and when a female is under the age of consent failure to make

loica.— state ;;. Hussey, 7 Iowa 409.
Michigan.— People v. Duncan, 104 Mich.

460, 62 N. W. 556.
Nebraska.— Richards v. State, 36 Nebr.

17, 53 N. W. 1027.
New Mexico.—-Mares v. Territory, 10

N. M. 770, 65 Pac. 165.
New York.— People v. Flaherty, 162 N. Y.

532, 57 N. E. 73; People v. Loftus, 11 N. Y.
Suppl. 905. And see Baccio v. People, 41
N. Y. 265. On the trial of an indictment
against a priest for rape, alleged to have
been committed upon his domestic servant,
evidence of a disclosure made by the servant
to another priest eleven months after the
occurrence, the only excuse for the delay
in making the disclosure being that defend-
ant told her that it was a sin to tell on a
priest, and that she would go to hell or
purgatory if she did, is not admissible in
confirmation of her testimony on the trial.

People V. O'Sullivan, 104 N. Y. 481, 10
N. E. 880, 58 Am. Rep. 530.

07uo.— Dunn v. State, 45 Ohio St. 249,
12 N. E. 826.

Washington.— State v. Griffin, 43 Wash.
591, 86 Pac. 951.

See 4'2 Cent. Dig. tit. "Rape," § 70.

76. CaK/ornw.—People v. Wilmot, 139 Cal.

103, 72 Pac. 838.

Illinois.— Cunningham v. People, 210 111.

410, 71 N. E. 389.

loica.— State v. Bebb, 125 Iowa 494, 101
N. W. 189.

Maryland.— Tarker i\ State, 67 Md. 329,
10 Atl. 219, 1 Am. St. Rep. 387.

Missouri.— See State v. Pollard, 174 Mo.
607, 74 S. W. 969.

Montana.— State v. Peres, 27 Mont. 358,
71 Pac. 162.

England.— Reg. v. Merry, 19 Cox C. C. 442.
The mere fact that a complaint was made

in answer to a question does not of itself

make it inadmissible as a complaint. If the
circumstances indicate that but for the ques-

tioning there would probably have been no
voluntary complaint, the answer is inadmis-
sible. If the question merely anticipates

a statement which the complainant is about
to make, as where a mother asks her
daughter what is the matter, etc., it is not
rendered inadmissible by the fact that the

[II, B, 2, g, (III), (a)J

questioner happened to speak first. Rex v.

Osborne, [1905] 1 K. B. 551, 69 J. P. 189,

74 L. J. K. B. 311, 92 L. T. Rep. N. S.

393, 21 T. L. R. 288, 53 Wkly. Rep. 494.

77. People v. Figueroa, 134 Cal. 159, 86
Pac. 202; People v. Bianchino, 5 Cal. App.
633, 91 Pac. 112. And see Territory v. God-
frey, 6 Dak. 46, 50 N. W. 481; Philpot v.

Com., 5 Ky. L. Rep. 862.

78. Hornbeck v. State, 35 Ohio St. 277, 35

Am. Rep. 608. And see State v. Meyers,
46 Nebr. 152, 64 N. W. 697, 37 L. R. A.

423; People v. Quong Kun, 34 N. Y. Suppl.

260; Smith V. State, 41 Tex. 352; Reg. v.

Guttridges, 9 C. & P. 471, 38 E. C. L. 279;
Brazier's Case, 1 East P. C. 443.

79. People v. Graham, 21 Cal. 261 ; Weldon
V. State, 32 Ind. 81; State v. Meyers, 46

Nebr. 152, 64 N. W. 697, 37 L. R. A. 423;
People V. McGee, 1 Den. (N. Y.) 19. But
see Philpot v. Com., 5 Ky. L. Rep. 862.

80. Delay as affecting admissibility of com-
plaint see supra, II, B, 2, g, (ni), (a).

81. Arizona.— Curby v. Territory, 4 Ariz.

371, 42 Pac. 953.

Georgia.— Bennett v. State, 102 Ga. 656,

29 S. E. 918.

loioa.— State v. Icenbice, 126 Iowa 16, 101

N. W. 273; State t;. Bebb, 125 Iowa 494, 101

N. W. 189; State v. Wolf, 118 Iowa 564, 92

N. W. 673; State v. Cross, 12 Iowa 66, 79

Am. Dec. 519.

Kansas.— State v. Brown, 54 Kan. 71, 37

Pac. 996.

Kentucky.— Darrell v. Com., 82 S. W. 289,

26 Ky. L. Rep. 541.

Missouri.— State v. Miller, 191 Mo. 587,

90 S. W. 767. And see State v. Goodale,
210 Mo. 275, 109 S. W. 9.

New York.—Walter v. People, 50 Barb. 144.

North Carolina.— State v. Peter, 53 N. C.

19.

Texas.— mn v. State, (Cr. App. 1903) 77
S. W. 808 ; Price v. State, 36 Tex. Cr. 143, 35

S. W. 988; Thompson v. State, 33 Tex. Cr.

472, 26 S. W. 987.

Utah.- State v. Halford, 17 Utah 475, 54
Pac. 819.

Canada.— Reg. v. Riendeau, 9 Quebec Q. B.

147 [affirmed in 10 Quebec Q. B. 584].
No presumption of law.— The inference

arising against the truth of a charge of rape,
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complaint is not material, complaint being only proof of non-consent, and this
being supplied by the statute.*^ Failure to make complaint does not show inno-
cence of defendant.*^ Failure of the prosecutrix to complain or delay in maldng
complaint may be explained.** The rule as to delay in making complaint does
not apply to delay on the part of a person to whom complaint is made in informing
others or causing legal proceedings to be instituted.*^

(v) Conduct OF Prosecutrix.^^ Evidence of the conduct of the prosecutrix
before and immediately after the outrage is admissible as part of the res gestae;

*'

but the state cannot introduce evidence in detail of the conduct and exhibition of

the feeUngs of the prosecutrix a considerable time after the alleged rape.*' That the
prosecutrix made outcry at the time of the alleged offense is a fact to bfe considered
as corroborating her testimony as to want of consent; *° and on the other hand her
failure to make outcry may be shown and considered as affecting her credibility; "'

from a long silence on the part of the female,

is not a presumption amounting to a rule

of law, but is a matter of fact, to be passed
on by the jury. State v. Peter, 53 N. C. 19.

And see State v. Miller, 191 Mo. 587, 90 S. W.
767.

82. State v. Oswalt, 72 Kan. 84, 82 Pac.

586; State v. Peres, 27 Mont. 358, 71 Pac.

162; Loose v. State, 120 Wis. 115, 97 N. W.
526.

83. State v. Wolf, 118 Iowa 564, 92 N. W.
673; State v. Miller, .191 Mo. 587, 90 S. W.
767; and other cases cited in the preceding
note.

84. Arizona.— Trimble v. Territory. 8 Ariz.

273, 71 Pac. 932.

California.— People v. Keith, 141 Cal. 686,

75 Pac. 304; People v. Knight, (1895) 43

Fac. 6; People v. Mayes, 66 Cal. 597, 6

Pac. 691, 56 Am. Hep. 126.

Indiana.— Poison v. State, 137 Ind. 519,

35 N. E. 907.

Iowa.— State v. Icenbice, 126 Iowa 16, 101

N. W. 273; State v. Bebb, 125 Iowa 494,

101 N. W. 189; State v. Bebb, (1903) 96

N. W. 714; State v. Paterson, 110 Iowa 647,

82 N. W. 329, strangers present at house
where prosecutrix was working.

Louisiana.— State v. McCoy, 109 La. 682,

33 So. 730.
Maryland.— Legore v. State, 87 Md. 735,

41 Atl. 60.

Massachusetts.— Com. v. Fitzgerald, 123

Mass. 408.

Michigan.— People v. Marrs, 125 Mich.

376, 84 N. W. 284; People v. Ezzo, 104 Mich.

341, 62 N. W. 407; People v. Glover, 71 Mich.

303, 38 N. W. 874, fear that mother would
whip her.

Minnesota.— State v. Keid, 39 Minn. 277,

39 N. W. 796; State V. Shettleworth, 18

Minn. 208.

Missouri.— State v. Miller, 191 Mo. 587,

90 S. W. 767 ; State v. Wertz, 191 Mo. 569,

90 S. W. 838.

Montana.— State v. Peres, 27 Mont. 358,

71 Pac. 162.

Nebraska.— CuTdvrell v. State, 60 Nebr.

480, 83 N. W. 665; Murphy v. State, 15 Nebr.

383, 19 N. W. 489.

Vew Hampshire.— State v. Knapp, 45 N. H.

148.

New York.— Higgins v. People, 58 N. Y.

377; People v. Terwilliger, 74 Hun 310, 26
N. Y. Suppl. 674 [affirmed in 142 N. Y. 629,
37 N. E. 565] ; People v. Croucher,- 2 Wheel.
Cr. 42. Compare Baccio v. People, 41 N. Y.
265.

Tennessee.— Hill v. State, 5 Lea 725.
Vermont.— State v. Wilkins, 66 Vt. I, 28

Atl. 323; State v. Niles, 47 Vt. 82.

Sete 42 Cent. Dig. tit. "Rape," §§ 70,
75.

Cross-examination.— Where prosecutrix tes-

tified that the reason she did not complain
until several days after the offense was com-
mitted was because defendant had made her
afraid of him by throwing things at her and
scolding her, she could be cross-examined as
to whether defendant ever said anything to
her about having intercourse with her. Peo-
ple V. Knight, (Cal. 1895) 43 Pac. 6.

Sufficiency of evidence see infra, II, B, 3,

g. (II).

85. Loose v. State, 120 Wis. 115, 97 N. W.
526.

86. See also supra, II, B, 2, a.

Character and habits see infra, II, B, 2, s.

Complaint and want of complaint see su-
pra, II, B, 2, g, (ni), (IV).

Conduct on identification of defendant see
infra, II, B, 2, q.
Personal relations of parties see supra, II,

B, 3, b.

Physical and mental condition see infra, II,

B, 2, h.

87. Warren v. State, (Tex. Cr. App. 1908)
114 S. W. 380; Wells v. State, 43 Tex. Cr.

451, 67 S. W. 1020.
88. Cowles V. State, 51 Tex. Cr. 498, 102

S. W. 1128.

89. State v. Halford, 17 Utah 475, 54 Pac.
819.

90. California.— People v. Kuehes, 120 Cal.

566, 52 Pac. 1002; People v. Fong Chung,
5 Cal. App. 587, 91 Pac. 105. In a trial

for raping a child under the age of consent,

it was error to exclude testimony that she

made no outcry, and that no one was per-

mitted to see her except the authorities after

she was placed in jail, since it affected her
credibility. People v. Fong Chung, supra.

Iowa.— State v. Cross, 12 Iowa 66, 79
Am. Dec. 519.

Kansas.— State v. Brown, 54 Kan. 71, 37
Pac. 996.

[II, B, 2, g, (V)]
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but failure to make outcry may be explained.^' While the physical condition of

the woman at or near the time is admissible/^ it is error to admit evidence of

a threat to commit suicide made some days after."''

h. Physical and Mental Condition of Prosecutrix— (i) Before and a t
Time of Offense.^ Evidence of the physical and mental condition of the

prosecutrix at the time immediately prior to the offense is admissible as bearing

on the question of consent and her abihty to resist.'^ Proof may be made of want
of phj^sical and mental development whether she was over or under the age of con-

sent.^* Her schooling and mental abihty may be shown.'' And of course compe-
tent evidence is admissible to show that the prosecutrix was insane or imbecile,

and therefore incapable of consenting. °* It has been held under the Texas statute

that if the state introduces the prosecutrix as a witness it vouches for her mental
competency at the time of the act.°'

(ii) After Offense} Evidence of the physical and mental condition and
demeanor of the prosecutrix after the alleged offense is admissible.^ Prosecutrix

Missouri.— State v. Wertz, 191 Mo. 569,

90 S. W. 838. And see State v. Goodale, 210
JIo. 275, 109 S. W. 9.

New York.— Walter v. People, 50 Barb.
144.

Teacas.— Warren v. State, (Cr. App. 1908)
114 S. W. 380; Rogers v. State, 1 Tex. App.
187.

f7<o7i.— State v. Holford, 17 Utah 475, 54
Pac. 819.

91. /oico.— State v. Cross, 12 Iowa 66, 79

Am. Dec. 519. Where, on a trial for rape,

the fact that the prosecutrix did not scream
while accused was assaulting her was brought
out on her cross-examination, it was proper

to permit the state, on her redirect examina-
tion, to ask her to state why she did not
scream. State v. Symens, 138 Iowa 113, 115

N. W. 878.

Minnesota.— State v. Reid, 39 Minn. 277,

39 N. W. 796.

Missouri.— State v. Miller, 191 Mo. 587,

90 S. W. 767.

Nebraska.— Murphy v. State, 15 Nebr. 383,

19 N. W. 489.

New York.—^Higgins v. People, 58 N. Y.
377.

Texas.— Warren v. State, (Cr. App. 1908)
114 S. W. 380.

92. See infra, II, B, 2, h, (i).

93. People v. Batterson, 50 Hun (N. Y.)

44, 2 N. Y. Siippl. 376, 6 N. Y. Cr. 173.

94. Venereal diseases see supra, II, B, 2, o.

95. California.— People v. Griffin, 117 Cal.

583, 49 Pac. 711, 59 Am. St. Rep. 216.

Iowa.—• State v. Carpenter, 124 Iowa 5, 9S

N. W. 775 (weight and condition of health)
;

State V. McDonough, 104 Iowa 6, 73 N. W.
357; State v. McCaffrey, 63 Iowa 479, 19

N. W. 331 (lack of physical development on
question of capacity and judgment to an-

ticipate the nature of the act )

.

Michigan.— People v. Marrs, 125 Mich. 376,

84 N. W. 284.

NehrasTca.— Welsh v. State, 60 Nebr. 101,

82 N. W. 368; Thompson v. State, 44 Nebr.

366, 62 N. W. 1060; Richards v. State, 36

Nebr. 17, 53 N. W. 1027, want of a hand.
New Hampshire.— State v. Knapp, 45

N. H. 148.

New York.— Woodin v. People, 1 Park.
Cr. 464.

yeaias.— Segrest v. State, (Cr. App. 1900)

57 S. W. 845.

See 42 Cent. Dig. tit. " Rape," § 62.

96. State v. McCaffrey, 63 Iowa 479, 19

N. W. 331; Dickev v. State, 86 Miss. 525,

38 So. 77G; O'Meara v. State, 17 Ohio St.

515.

97. State v. Peterson, 110 Iowa 647, 82
N. W. 329.

98. People v. Griffin, 117 Cal. 583, 49 Pac.

711, 59 Am. St. Rep. 216; State v. Mc-
Donough, 104 Iowa 6, 73 N. W. 357. Where
the mental iniirmity of the female sought
to be shown by the state is of long standing,

evidence of its past, present, and continued
existence is admissible as bearing upon her

state of mind at the time of the act com-
plained of, and where she is shown to have
been feeble-minded from infancy, testimony

of the medical superintendent of the state

home for the feeble-minded that she was at

the time of trial, six months after the alleged

offense, an inmate of that institution, and
was then feeble-minded, is admissible, as

throwing light upon her condition at the

time of the offense. People v. Griffin, supra.

Non-expert witnesses.— It is competent
to show the appearance, condition, and ac-

tions of the prosecutrix at and for some time

prior to the time of the commission of the

offense, to prove mental capacity, by non-

expert witnesses. State v. McDonough, 104

Iowa 6, 73 N. W. 357.

99. Thompson v. State, 33 Tex. Cr. 472, 26

S. W. 987.

1. Pregnancy and miscarriage or birth of

child see infra, II, B, 2, p.

Venereal disease see infra, II, B, 2, o.

2. Alabama.— Sims r. State, 146 Ala. 109,

41 So. 413 (testimony of the mother that the

child seemed excited and looked as if she

had been crying) ; Scott v. State, 48 Ala. 420.

Ar/fcansos.— Skaggs v. State, (1908) 113

S. W. 346.

California.— People v. Keith, 141 Cal. 686,

75 Pac. 304; People v. Bene, 130 Cal. 159,

62 Pac. 404; People v. Baldwin, 117 Cal.

244, 49 Pac. 186; People v. Barney, 114 Cal.

[II, B, 2, g, (v)]
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may not be required to state whether she was examined by any person,' but her

condition may be shown by defendant to contradict her as to want of consent.*

Physicians may testify to the physical condition of prosecutrix upon examination
made after the crime was committed, but the remoteness of such examination
from the time of the offense affects its probative force.^ When the examination

554, 47 Pac. 41 (absence of hymen) ; People
l>. Stewart, 97 Cal. 238, 32 Pac. 8 (uncon-

sciousness )

.

Idaho.— State v. Neil, 13 Ida. 539, 90 Pac.

860, 91 Pac. 318.

Indiana.— Poison v. State, 137 Ind. 519,

35 N. E. 907.

Iowa.— State v. Symens, 138 Iowa 113, 115

N. W. 878; State v. Snider, 119 Iowa 15, 91
N. W. 762; State v. Steffeus, 116 Iowa 227,

89 N. W. 974; State v. Baker, 106 Iowa 99,

76 N. W. 509; State v. Mitchell, 68 Iowa 116,

26 N. W. 44 (marks of violence) ; State v.

McLaughlin, 44 Iowa 82 (bruises two or

three weeks after the offense )

.

Louisiana.— State v. Robertson, 38 La.

Ann. 618, 58 Am. Rep. 201, condition of

prosecutrix when making complaint.
Minnesota.— State v. Teipner, 36 Minn.

535, 32 N. W. 678; State v. Shettleworth, 18

Minn. 208, marks of violence upon her per-

son.

Missouri.— State v. Sanford, 124 Mo. 484,

27 S. W. 1099; State v. Murphy, 118 Mo. 7,

25 S. W. 95. The testimony of a witness

to the effect that the prosecutrix was very

side at her stomach and vomited for several

hours after the rape is proper testimony.

State V. Harris, 150 Mo. 56, 51 S. W. 481.

Nelraska.— Dunn v. State, 58 Nebr. 807,

79 N. W. 719.

Oregon.— State V. Sargent, 32 Oreg. 110,

49 Pac. 889.

South Carolina.— State v. Sudduth, 52

S. C. 488, 30 S. E. 408.

Texas.—Adams v. State, 52 Tex. Cr. 13,

105 S. W. 197; Turman v. State, 50 Tex. Cr.

7, 95 S. W. 533; Kearse v. State, (Cr. App.

1905) 88 S. W. 363; Sentell v. State, 34 Tex.

Cr. 260, 30 S. W. 226; Lights v. State, 21

Tex. App. 308, 17 S. W. 428. On a prose-

cution for rape, it was proper to permit a

witness who had married her after the al-

leged crime to testify that he had discov-

ered that she was not a virgin. Smith v.

State, 52 Tex. Cr. 344, 106 S. W. 1161.

Vermont.— State v. Bedard, 65 Vt. 278, 26

Atl. 719.

^Yisconsin.—Bannen v. State, 115 Wis. 317,

91 N. W. 107, 965 (nervousness) ; Proper v.

State, 85 Wis. 615, 55 N. W. 1035; Hannon
V. State, 70 Wis. 448, 36 N. W. 1 (marks of

violence )

.

England.— Bjeg. v. Clarke, 2 Stark. 241,

3 E. C. L. 393.

See 42 Cent. Dig. tit. "Rape,'' § 65.

Opinion evidence see infra, II, B, 2, m.

Cross-examination.— On a trial for rape

under an indictment alleging several acts of

intercourse with one who lived with defend-

ant and his wife, after prosecutrix testified

that she was compelled by threats of the wife

to tell her of the offenses, and that the wife

suspected it from finding her trembling, she
could be cross-examined as to whether tlie

wife saw her trembling after the first offense,

or after the last, or how many times she
saw her thus. People v. Knight, (Cal. 1895)
43 Pac. 6.

Kes gestae.— Where the prosecutrix in a
rape case testifies that defendant, after
ravishing her, tied her to a tree and left her,
evidence of others that, shortly after the
crime was alleged to have been committed,
she went to them to untie her hands, is ad-
missible as part of the res gestce. Brown v.

State, 72 Miss. 997, 17 So. 278.
Threat to commit suicide see supra, II, B,

2, g, (V).

3. State V. Ogden, 39 Oreg. 195, 65 Pac.
449.

4. State V. Harness, 10 Ida. 18, 76 Pac.
788; People v. Duncan, 104 Mich. 460, 62
N. W. 556; People v. Flynn, 96 Mich. 276,
55 N. W. 844; Hardtke v. State, 67 Wis. 552,
30 N. W. 723.

5. Alabama.— Myers v. State, 84 Ala. 11, 4
So. 291.

California.— On a prosecution for rape,
testimony of a physician as to the condition
of the sexual organs of the prosecutrix, four
to six days after the alleged rape, was not
immaterial on the ground of remoteness, since
the remoteness of the evidence went merely
to its probative force, and not to its com-
petency. People V. Bene, 130 Cal. 159, 62
Pac. 404.

District of Columbia.— Testimony of a
physician who has examined the prosecuting
witness, an unmarried woman, in a prose-
cution for rape, more than four weeks after
the alleged crime, that he then found her
hymen ruptured or penetrated, and that she
was pregnant, is admissible against the ac-
cused. Lyles V. U. S., 20 App. Cas. 559.

Illinois.— In a trial for rape upon a young
girl, evidence of a physician to the effect that,
five or six months after the alleged rape, he
examined the girl, and found her liymen
somewhat ruptured, is admissible on the part
of the prosecution. Gifford v. People, 148
111. 173, 35 N. E. 754.

Indiana.— Poison v. State, 137 Ind. 519, 35
N. E. 907.

loica.— State v. King, 117 Iowa 484, 91

N. W. 768; State v. Watson, 81 Iowa 380,
46 N. W. 868.

Minnesota.— State v. Teipner, 36 Minn. 535,

32 N. W. 678.

Missouri.— State v. Scott, 172 Mo. 536, 72
S. W. 897.

Pennsylvania.— The evidence of a physi-

cian who examined the girl about a, year and
a half after the commission of the offense is

admissible, although not of much force. Com.
V. Allen, 135 Pa. St. 483, 19 Atl. 957.

[11, B, 2, h, (II)]
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is made at a distant time and acts of intercourse with others may have taken
place, it is too remote and such evidence is not admissible." The jury may con-
sider the age, appearance, and demeanor of the prosecutrix during the trial as
bearing on the question of consent.'

(hi) Condition of Clothing. Evidence of the condition of the clothing

of the prosecutrix shortly after the alleged offense, as that it was torn, disarranged,
or bloody, is admissible, and the clothing itself, after proper identification, may be
exhibited as evidence; ' but the clothing must be properly identified as that worn
at the time of the crime.' Condition of clothing may be proved by any person
who saw it.^" It may be shown that blood on her clothing was the result of her
monthly periods."

1. Age of Prosecutrix. It may be shown that the female was under the age
of consent, so as to make the offense rape notwithstanding her consent,'^ and this,

as a rule, although her age is not alleged in the indictment." And the age of the

Texas.— Pless v. State, 23 Tex. App. 73, 3
S. W. 576.

Washington.— In a prosecution for rape on
a female under the age of consent, testimony
of a physician that prosecutrix, subsequent to
the alleged rape, but within the period of ges-

tation, had suflfered a miscarriage, was com-
petent both as evidence of the crime and in
corroboration of the prosecutrix's testimony
that defendant was the guilty party. State
V. Fetterly, 33 Wash.. 599, 74 Pae. 810.

See 42 Cent. Dig. tit. "Rape," § 65.

Pregnancy and birth of child or miscarriage
see infra, II, B, 2, p.

Venereal disease see infra, II, B, 2, o.

Rebutting evidence.— Where a contested
point in a rape case was the question of

actual penetration, prosecutrix's testimony be-

ing explicit that there was such penetration,

and a physician sworn for defendant testified

that the hymen was intact, and gave evidence

as to the probable length of time since the

injury, it being a theory of the defense that
the prosecution was the result of conspiracy,

and that the injury was a part of the plan,

and of more recent date than the alleged as-

sault, it was held that the testimony of phy-
sicians introduced during the rebuttal as to

the condition of the hymen, and as to the

probable length of time between the injury
and examination, and which was to quite an
extent contradictory to that of defendant's

witness, was proper rebutting evidence. State

V. Watson, 81 Iowa 380, 46 N. W. 868.

Ordering of examination by court.— Where,
on a prosecution for using a female child of

the a^e of twelve years for the purpose of

sexual intercourse, a police surgeon, on behalf

of the state, made an examination of the

child, and found her condition to be not in-

consistent with her statements as to defend-

ant having had intercourse with her, it was
held that the court, on defendant's motion,

would order an examination of the child by
a competent physician, and under such cir-

cumstances as would insure entire fairness.

State V. Pucca, 4 Pennew. (Del.) 71, 55 Atl.

831.

Expert testimony see infra, II, B, 2, m.
6. State V. Evans, 138 Mo. 116, 39 S. W.

462, 60 Am. St. Rep. 549; People v. Butler,

55 N. Y. App. Div. 361, 66 N. Y. Suppl. 851;
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People V. Cornelius, 36 N. Y. App. Div. 565,
55 N. Y. Suppl. 723.

7. State V. Philpot, 97 Iowa 365, 66 N. W.
730.

8. California.— People v. Figueroa, 134 Cal.

159, 66 Pac. 202.
Indiana.— Eansbottom c. State, 144 Ind.

250, 43 N. E. 218.

Iowa.— State v. Peterson, 110 Iowa 647,
82 N. W. 329 ; State v. Montgomerv, 79 Iowa
737, 45 N. W. 292.

Missouri.— State v. Brannan, 206 Mo. 636,
105 S. W. 602; State v. Murphy, 118 Mo. 7,

25 S. W. 95.

Texas.— Long v. State, (Cr. App. 1898) 46
S. W. 640; Grimmett i: State, 22 Tex. App.
36, 2 S. W. 631, 58 Am. Rep. 630.

Washington.— State v. Hunter, 18 Wash.
670, 52 Pac. 247.

Wisconsin.— Bannen v. State, 115 Wis. 317,
91 N. W. 107, 965.

See 42 Cent. Dig. tit. "Rape," § 65.

That her clothing was uninjured in the
struggle with defendant may be considered
on the question of consent and resistance, but
is not conclusive. State f. Cross, 12 Iowa 66,

79 Am. Dec. 519.

9. Gonzales v. States, 32 Tex. Cr. 611, 25
S. W. 781.

10. People V. Figueroa, 134 Cal. 159, 66
Pac. 202; State v. Peterson, 110 Iowa 647,
82 N. W. 329; State v. Montgomery, 79 Iowa
737, 45 N. W. 292; Grimmett v. State, 22
Tex. App. 36, 2 S. W. 631, 58 Am. Rep. 630;
Bannen v. State, 115 Wis. 317, 91 N. W.
107, 965.

11. People V. Flynn, 96 Mich. 276, 55 N. W.
834.

13. California.— People v. Harlan, 133 Cal.

16, 65 Pac. 9.

Delaware.— State v. Smith, 9 Houst. 588,
33 Atl. 441.

Georgia.— McMath v. State, 55 Ga. 303.
Louisiana.— State v. Jackson, (1894) 15

So. 402.

South Carolina.— State v. Haddon, 49 S. C.

308, 27 S. E. 194.

England.— 'Reg. v. Neale, 1 C. & K. 591, 1

Den. C. C. 8, 47 E. C. L. 591.

And see supra, I, A, 2, f, (n) ; 1, B,

2, g.

13. See supra, II, A, 4j b, (i).
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prosecutrix may be shown on the question of consent, even where she was over

the age of consent.'* Defendant of course may show that the female is above
the age of consent, but he cannot .give her declaration to another, nor state how
old he took her to be."^ The age of the female may be shown by a certificate of

birth, or entry in the family bible, or family reputation/" or by the testimony of the

prosecutrix herself," or by her father or mother or any other person who knows
her age,'^ or it may be shown by the opinion of non-expert witnesses after a proper
showing as to their means of knowledge and the basis of their opinion/" The

14. Dickey ». State, 86 Miss. 525, 38 So.

776. And see State v. McCaffrey, 63 Iowa
479, 19 N. W. 331; O'Meara v. State, 17 Ohio
St. 515.

15. State v. Deputy, 3 Pennew. (Del.) 19,

50 Atl. 176; State v. Basket, 111 Mo. 271,
19 S. W. 1097; People v. Morris, 12 N. Y.
Suppl. 492; Donley v. State, 44 Tex. Cr. 428,
71 S. W. 958. See supra, I, D. On a prose-
cution for carnally Icnowing a female under
sixteen years of age, evidence tliat prosecu-
trix liad stated that she was over sixteen was
inadmissible. Eenfroe v. State, 84 Ark. 16,

104 S. W. 542.
Occurrence of monthly sicknesses.— Where,

on the trial of an indictment for carnally
knowing a female under the age of sixteen
years, the evidence of the age of the prosecu-

trix was conflicting, it was held that evidence
that the monthly sickness of prosecutrix had
regularly occurred for five years preceding
the alleged offense was admissible to show
that prosecutrix was over sixteen years of

age at the time of the commission of the

offense. Howerton v. Com., 112 S. W. 606, 33
Ky. L. Rep. 1008.

16. Clark v. Com., 92 S. W. 573, 29 Ky.
L. Rep. 154; Com. v. Hollis, 170 Mass. 433,

49 N. E. 632; People v. Dickerson, 58 N. Y.
App. Div. 202, 68 N. Y. Suppl. 715; Reg. v.

Weaver, L. R. 2 C. C. 85, 12 Cox C. C. 527, 43
L. J. M. C. 13, 29 L. T. Rep. N. S. 544, 22

Wkly. Rep. 190; Reg. v. Hayes, 2 Cox C. C.

226. But see State v. Scroggs, 123 Iowa 649,

96 N. W. 623 (where a, certificate of baptism
seems to have been regarded as inadmissible ) ;

State V. Miller, 71.Kan. 200, 80 Pac. 51 (hold-

ing that an entry in a family record of the

age of the girl, made by or at the instance

of her father, was not admissible in evidence,

where he was alive and was a witness in the

case) ; State v. Menard, 110 La. 1098, 35 So.

360 (where it was held that after a father

had testified to the age of the child from his

own independent recollection, it was error to

allow the state to introduce in evidence, over

defendant's objection, a record of the births

of his children not made contemporaneously,
but copied from one made at the time of the

births, and it was said to be of questionable

value even for the purpose of refreshing the

memory of the witness). See also Evidenoe,

17 Cyc. 311, 312, 405.

17. Iowa.— State v. Scroggs, 123 Iowa 649,

96 N. W. 723.

Kansas.— State v. Miller, 71 Kan. 200, 80

Pac. 51; State v. MoClain, 49 Kan. 730, 31

Pac. 790.

Massachusetts.— Com. v. Hollis, 170 Mass.

433, 49 N. E. 632.

[93]

Montana.— State v. Bowser, 21 Mont. 133,

53 Pac. 179.

Teasas.— Johnson V. State, 42 Tex. Cr. 298,
59 S. W. 898.

Wisconsin.— Loose v. State, 120 Wis. 115,
97 N. W. 526; Dodge v. State, 100 Wis. 294,
75 N. W. 954.

See Evidence, 16 Cyc. 1123.
18. Clark v. Com., 92 S. W. 573, 29 Ky. L.

Rep. 154; State v. Menard, 110 La. 1098, 35
So. 360; Dickey v. State, 86 Miss. 525, 38
So. 776; Neill v. State, 49 Tex. Cr. 219, 91
S. W. 791. See Evidence, 16 Cyc. 1124.
The physician who attended prosecutrix's

mother at the time of prosecutrix's birth may
testify to her age as shown by his memoran-
dum in medical accounts made at the time.
Neill e. State, 49 Tex. Cr. 219, 91 S. W. 791.
Where, in proving a girl's age at the time
defendant made an assault to commit rape on
her, a physician testified that he attended
the mother when the girl was born, it was
not error to allow him to refresh his memory
by referring to the entry of the date of such
attendance in his cash book. People v. Vann,
129 Cal. 118, 61 Pac. 776.
Incompetency of wife of accused.— In a

prosecution for using a female child for the
purpose of sexual intercourse, the wife of de-
fendant and mother of the prosecuting wit-
ness is not a competent witness to prove the
age of the prosecuting witness. State v.

Deputy, 3 Pennew. (Del.) 19, 50 Atl. 176.
Hearsay.— In a trial for rape, where the

age of the prosecutrix was in issue, the state-

ment as to what a brother of prosecutrix
told "the witness as to the age of the prose-

cutrix was not admissible unless the brother
was dead at the time of the trial. Donley v.

State, 44 Tex. Cr. 428, 71 S. W. 958.
Evidence in rebuttal.— In a trial for rape,

where the age of prosecutrix was in issue,

evidence was admissible that eight years be-

fore prosecutrix was larger and looked much
older than another girl who was eight years
old. Donley v. State, 44 Tex. Cr. 428, 71

S. W. 958.
Estoppel to discredit witness.— Where the

mother of a prosecutrix under the age of

consent testified to her age, and the prosecu-

tion refrained from offering further evidence

of the fact on the assurance of defendant's

counsel that no question was made that she

was under the age of consent, it was held that

the exclusion of evidence to discredit the

mother Was not ground for reversal. People

V. Morris, 12 N. Y. Suppl. 492.

19. State V. Grubb, 55 Kan. 678, 41 Pac.

95, 98; Donley v. State, 44 Tex. Cr. 428, 71

S. W. 958. And see Evidence, 17 Cyc. 98.

[II, B, 2, i]
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mode of proving age has been generally treated elsewhere.^" The jury may con-
sider the appearance of the girl in determining her age; ^' and evidence of defend-
ant's admissions that she was under age is admissible.^"

j. Physical and Mental Condition of Accused ^^— (i) In General. Evi-
dence of the condition of the accused at the time of the crime is admissible as part
of the res gestoe.'^ Whenever it is material on the question of force and resistance
it is competent to show the size and strength of the accused.^' Such evidence
may also be material on the question whether the accused could have committed
the act in view of the prosecutrix's condition.^"

(ii) Impotency. In a prosecution for rape evidence is of course admissible
to prove that the accused was impotent or to rebut evidence of impotency;-'
but it has been held that impotency is no defense on a prosecution for assault
with intent to rape, and evidence thereof is inadmissible.^* Impotency or potency
may be proved by expert testimony.^' It is not error to refuse to permit the
jury during the trial to privately examine the private parts of the accused.^"

(ill) Intoxication. Where intoxication 's not urged as a defense in a
prosecution for rape or assault with intent to rape,^^ it is error to allow the state
to introduce evidence that the accused was intoxicated at the time of the alleged

commission of the crime. '^ But it is competent for the accused to show that he
was in such a debilitated condition from a previous debauch as to be physically

incapable of- committing the offense.''^

k. Clothing of Accused. Articles of clothing taken from the accused are
admissible against him.^*

20. Proof of age generally see Evidence,
16 Cyc. 1123, 17 Cyc. 98, 294, 311, 312, 405.

21. People V. Elco, 131 Mich. 519, 91 N. W.
755, 94 N. W. 1069. See also Evidence, 17
Cyc. 294 ; and infra, II, B, 2, 1.

22. People v. Elco, 131 Mich. 519, 91 N. W.
755, 94 N. W. 1069.

23. Venereal disease see infra, II, B, 2, o.

24. People r. Hosmer, 66 N. Y. App. Div.

616, 72 N. Y. Suppl. 480.
25. State v. Knapp, 45 N. H. 148. And

see State v. Armstrong, 167 Mo. 257, 66 S. W.
961.

26. Thus where, on an indictment for rape,

several physicians testified that they were un-
able to find a bruise on the prosecutrix's per-

son, or any irritation of the sexual organs,
or blood on her clothing, but that it \^ould

have been possible for a man of ordinary
parts to have intercourse with her, and a
physician of great experience testified that
he was unable to insert his finger in her parts
without causing pain, it was held error to

exclude evidence that defendant was a man of

more than ordinary parts. Conners r. State,

47 Wis. 523, 2 N. W. 1143.

27. See supra, I, A, 2, c. Where, in a
prosecution for rape, defendant claimed that
at the time of the ofi'ense he was physically
incapable of committing the same by reason
of paralysis, and that he had been under
treatment by a physician, who told him he
had paralysis, and the physician testified that
he treated defendant for rheumatism, and not
for paralysis, and denied naving made state-

ments to several persons, whose names and
the times and places were called to his atten-

tion, that defendant had paralysis, testimony
of such persons that the physician had made
such statements to them for the purpose of

[II, B, 2, i]

impeaching his testimony was not objection-

able on the ground that it related to a col-

lateral inquiry. People v. Row, 135 Mich.
505, 93 N. W. 13.

Effect of drunkenness see infra, II, B, 2,

i, (III).

28. State v. Bartlett, 127 Iowa 689, 104
N. W. 285. And see supra, 1, B, 2, b.

29. State v. Walke, 69 Kan. 183, 76 Pac.
40S.

30. Where, in a prosecution for rape, ac-

cused testified that he had been injured In
his private parts, and had had his side

crushed, and that as a result he was without
sexual desire, and incapable of having sexual
intercourse, it was held not error for the
court to refuse to permit the jury during the
trial to privately examine the private parts
of accused. State v. Stevens, 133 Iowa 684,
110 N. W. 1037. See, generally, Evidence,
17 Cyc. 290.

31. See supra, I, D.
32. Addison r. People, 193 111. 405, 62

N. E. 235.

33. Nugent v. State, 18 Ala. 521. And see

supra, I, A, 2, c, note 24.

34. State v. Duffy, 124 Mo. 1, 27 S. W.
358. In a prosecution for assault with intent

to rape, defendant's hat, worn on the occasion

of the crime, is admissible. State v, Neal,

178 Mo. 63, 76 S. W. 958.

Blood.— The single fact that a stain upon
defendant's shirt sleeve was blood, it not

being shown to be human blood, and it ap-

pearing that it may have been deposited

there for six months or a year, was too

remote and of no probative force in estab-

lishing the identity of defendant as the

guilty party. State v. Alton, 105 Minn. 410,

117 isr. W. 617.
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1. Age of Aeeused.^^ It is always competent to show age, as well as the size,

of the accused and the knowledge of the witnesses in respect thereto, and particu-

larly is this true when the evidence bears directly upon his capacity to commit
the crime charged.^^ The necessity to prove the age of the accused, and the pre-

sumption and burden of proof as to his age, are elsewhere treated.'' It has been
held that it is competent for the jury to look at him and draw reasonable

inferences as to his age from his appearance and growth.^'
m. Expert and Opinion Evidence.'" A physician and surgeon may testify as

to the results of a medical and surgical examination of the prosecutrix after the

alleged offense, and may give his opinion thereon as an expert."" He may also

testify as to the physical possibility of the sexual organ of defendant entering

that of the female ; " and that the female's condition might have been produced
by disease, or means other than that testified to by her.''' Some of the courts

hold that a physician may testify that it would be physicially impossible to com-
mit the act as testified to by the prosecutrix; " but the better opinion is to the

contrary on the ground that to permit such evidence would allow the witness to

assume the functions of the jury, and the matter is not properly the subject of

expert testimony." He cannot as an expert testify that in his opinion the con-

dition of the sexual organs of the female was produced by rape,"= or that no girl

would have voluntarily submitted to the suffering necessary to bring about the

result shown by his examination."^ Witnesses other than experts, if they have
the requisite knowledge, may testify as to the appearance and the mental and
physical condition of the prosecutrix.*' A hypothetical question assuming facts

not proven is properly excluded."'

n. Penetration in General. The fact of penetration may be proved by either

direct or circumstantial evidence."" It is proper to ask the prosecuting witness

35. Proof of age generally see Evidence,
16 Cye. 1123; 17 Cye. 98, 294, 311, 312, 405.

And see swpra, II, B, 2, i.

36. State v. Armstrong, 167 Mo. 257, 66

S. W. 961. See swpra, I, A, 2, c; I, B, 2, b.

I» 37. See Bwpra, II, B, 1.

38. State v. McNair. 93 N. C. 628. And
see State v. Sullivan, 68 Vt. 540, 35 Atl. 479.

See also Evidence, 17 Cye. 294; and infra, II,

B, 2, i, text and note 21.

39. See also Evidence, 17 Cye. 25 et seq.

As to age see supra, II, B, 2, i.

Opinion inadmissible.— People v. Carey,

(Cal. App. 1908) 97 Pac. 907; State v. Rohn,
(Iowa 1909) 119 N. W. 88.

40. Poison V. State, 137 Ind. 519, 35 N. E.

907 ; State v. Teipner, 36 Minn. 535, 32 N. W.
679. See supra, II, B, 2, h, (ii), where
many other cases are cited. A physician who
made a special examination of the prosecu-

trix on the day after the offense may testify

that " she looked pale and nervous, and even

trembled, and when she put out her tongue

it shook like a leaf, showing that her nervous

system was, for some cause, disturbed." Ban-
nen v. State, 115 Wis. 317, 91 N. W. 107,

965.

41. Hardtke v. State, 67 Wis. 552, 30 N. W.
723; Connors v. State, 47 Wis. 522, 2 N. W.
1143.

42. People v. Baldwin, 117 Cal. 244, 49

Pac. 186.

43. People v. Baldwin, 117 Cal. 244, 49

Pac. 186, prosecutrix, a child of nine, stand-

ing up in the middle of the floor, and defend-

ant lineeling down. And see People v. Clark,

33 Mich. 112.

44. State v. Peterson, 110 Iowa 647, 82

N. W. 329, holding that questions asked medi-
cal experts, in a prosecution for rape, which
tend to show that the crime could not be
committed on an ordinary, matured female,

were properly excluded. And see State v.

Teipner, 36 Minn. 535, 32 N. W. 679; Cook v.

State, 24 N. J. L. 853; WooJin v. People, 1

Park. Cr. (N. Y.) 464. See also Evidence,
17 Cye. 25 et seq.

45. State v. Hull, 45 W. Va. 767, 32 S. E.

240; Noonan v. State, 55 Wis. 258, 12 N. W.
379
46. State v. Hull, 45 W. Va. 767, 32 S. E.

240.

47. People v. Barney, 114 Cal. 554, 47 Pac.

41 (absence of hymen); Bolson l'. State, 137

Ind. 519, 35 N. E. 907. One who is not ex-

amined as an expert in a rape case, but who
was present three days after the outrage,

when a physician examined the victim, may
testify as to the appearance of the victim's

body. State v. Sudduth, 52 S. C. 488, 30

S. E. 408. On a trial for rape, it was not

error to permit the assistant county attorney

who was present when a physician examined
prosecutrix shortly after the commission of

the offense to detail the appearance of the

limbs and genital organs of the prosecutrix.

State V. Symens, 138 Iowa 113, 115 N. W.
878. And see the other cases cited supra, II,

B, 2. h.

48. People i\ Scalamiero, 143 Cal. 343, 76

Pac. 1098; People v. Graham, 21 Cal. 2G1.

Bee Evidence, 17 Cye. 242.

49. Sufficiency of evidence as to penetra-

tion see infra, II, B, 3, b.

[n, B, 2, n]
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whether the intercourse caused her pain/" and where, on a prosecution for rape
of a young girl, she testifies that she never before had intercourse, that it did not
hurt her, that no blood followed, and that she was not sore the next day, it is

error to refuse to allow defendant to show that the natural result of intercourse

with a girl of prosecutrix's age would be pain, followed by blood and soreness.^'

o. Venereal Dlsease.^^ It may be shown that the female became infected

with a venereal disease as the result of the rape, and it may then be shown that

defendant had the same disease.^^ On the other hand it is error to exclude tes-

timonj'' that the prosecutrix had a contagious venereal disease when the rape is

alleged to have been committed, it appearing that she had such disease shortly

thereafter, and that defendant had never had it.^*

p. Pregnancy and Miscarriage, or Birth, Parentage, and Disposition of Child-

The general rule is that in case of statutory rape »f a female under the age of

consent, pregnancy, or pregnancy and miscarriage or birth of a child, may be
shown as evidence of the sexual intercourse,^^ and there is no reason why such
evidence should not be admissible where the woman was over the age of consent.

Of course in either case it could not be evidence that defendant committed the

crime, or, if he had intercourse with the prosecutrix, that he did so by force or its

50. People v. Plynn, 96 Mich. 276. 53 N. W.
834.

51. People V. Duncan, 104 Mieh. 460, 62
N. W. 556.

But on a prosecution for carnally knowing
a female under the age of consent fixed by
Code, § 4756, the consent of the female being
immaterial, evidence that the penetration did
not bruise or lacerate her, that it was not
painful, and, in the opinion of a physician,

this showed that she had had intercourse witli

males more than twice, was immaterial. State

V. Bricker, 135 Iowa 343, 112 N. W. 645.

52. As bearing on character of prosecutrix

see i-Kfra, II, B, 2, s, (i)

.

53. People v. Glover, 71 Mich. 303, 38

N. W. 874 (testimony of physicians who have
examined defendant); State v. Marcks, 140 Mo.
656, 41 S. W. 973, 43 S. W. 1095; People v.

Flinn, 1 Wheel. Cr. Cas. (N. Y.) 74. See also

Lam Yee v. State, 132 Wis. 527, 112 N. W.
425. Where defendant testifies in his own be-

half, denying the rape, and also that he had
at that time any venereal disease, it is proper,

on cross-examination, to inquire as to his

physical condition with reference to such dis-

ease, and as to why he had certain bottles

of medicine which he used in jail, shortly

after his arrest. People v. Glover, supra.

But in a prosecution for rape alleged to have

been committed on Oat. 8, 1905, it was held

error to permit a physician to testify as a

witness for the prosecution that he examined

prosecutrix on October 24 and found that she

had venereal chancroids, which appeared to

be about twelve days old, for the purpose of

showing that the venereal disease was con-

tracted by prosecutrix from defendant. Peo-

ple V. Ah Lean, 7 Cal. App. 626, 95 Pac. 380.

Cross-examination.—'Where it appears that

defendant had a, venereal disease, and the

mother of the prosecutrix testifies that the

prosecutrix had such disease after the alleged

offense, it is proper to ask on cross-examina-

tion whether the prosecutrix suffered from

such disease prior to that time. State v.

Otey, 7 Kan. 69.

[II, B, 2, n]

54. People v. Fong Chung, 5 Cal. App. 587,

91 Pac. 105.

55. (7on»eGticMi.— State !.'. Sebastian, 81

Conn. 1, 69 Atl. 1054, miscarriage.

/0M!0.— State V. Blackburn, 136 Iowa 743,

114 N. W. 531; State v. Blackburn, (1907)

110 N. W. 275.

Kansas.— State v. Miller, 71 Kan. 200, 80

Pac. 51; State v. Walke, 69 Kan. 183, 76

Pac. 408.

Missouri— State v. Palmberg, 199 Mo. 233,

97 S. W. 566, 116 Am. St. Rep. 476.

STeSrasfca.— Woodruflf v. State, 72 Nebr.

815, 101 N. W. 1114.

"New Hampshire.— State v. Danforth, 73

N. H. 215, 60 Atl. 839, 111 Am. St. Rep. 600.

'Sew Tor7c.— People !'. Flaherty, 27 N. Y.

App. Div. 535, 50 N. Y. Suppl. 574 [reversed

on other grounds in 162 N. Y. 532, 57 N. E.

73].
Oregon.— State v. Robinson, 32 Oreg. 43,

48 Pac. 357.

VtaJi.— State v. Neel, 23 Utah 541, 65 Pac.

494.
Washington.— St^te v. Petterly, 33 Wash.

599, 74 Pac. 810, miscarriage.

Period of gestation.— The fact that a child

was born two hundred and ninety-two days

after prosecutrix testified that defendant had
intercourse with her does not discredit her

testimony, although the ordinary period of

gestation is from two hundred and seventy

to two hundred and ninety days, where she

testified to another act of intercourse within

two hundred and eighty davs of the birth.

People r. Flaherty, 27 N. Y. App. Div. 535, 50

N. Y. Suppl. 574 [reversed in 162 N. Y. 532,

57 N. E. 73]. Wliere, in a trial for rape, it

appeared that prosecutrix bore a child two

hundred and ninety-nine days after the al-

leged offense, evidence of physicians that, as

the alleged intercourse occurred during the

menstrual period, the time of gestation did

not exceed two hundred and eighty days, and

could not have been two hundred and ninety-

nine days, was admissible on the issue as to

whether the intercourse happened at tlie date
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equivalent.^" Where evidence of the birth of a child is admitted, the prosecu-

trix may testify that defendant is the father." It has also been held that the
child may be exhibited to the jury for their consideration of any resemblance to

defendant; ^* but on this question the better opinion is to the contrary.^" The
state may prove admissions by defendant as to the paternity of the child.""

What became of the child is immaterial unless defendant is connected with its

disposition."^

q. Identifleation of Accused. Defendant may be identified by the prose-

cutrix or other witnesses aid anything that tends to such identification may be
proved."^ The prosecutrix may testify as to the identity of the accused as the
person who committed the rape, but descriptions of the accused given by her to

other people are not admissible unless brought out on cross-examination, or by
way of corroboration."^ It may be shown that prosecutrix pointed out defendant
among a number before her as the guilty party. "^

r. Character and Habits of Accused."^ Evidence of the good character of

defendant is admissible as it tends to show improbability that he would commit
such a crime; ""but if his guilt is established, his former good character cannot

testified to by prosecutrix. State v. Black-
burn, 136 Iowa 743, 114 N. W. 531; State v.

Blackburn, (Iowa 1907) 110 N. W. 275.

56. Lyles v. U. S., 20 App. Gas. (D. C.)

559; State K. Blackburn, 136 Iowa 743, 114
N. W. 531; State v. Danforth, 48 Iowa 43, 30

Am. Rep. 387 ; People v. Robertson, 88 N. Y.
App. Div. 198, 84 N. Y. Suppl. 401 ; People v.

Flaherty, 27 N. Y. App. Div. 535, 50 N. Y.
Suppl. 574 \reversed on other grounds in 162
N. Y. 532, 57 N. B. 73] ; People v. Loftus,

58 Hun (N. Y.) 606, 11 N. Y. Suppl. 905;
Gray v. State, 43 Tex. Cr. 300, 65 S. W. 375.

Compare infra, II, B, 3, d, g.

57. State v. Miller, 71 Kan. 200, 80 Pac.

51.

58. State r. Danforth, 73 N. H. 215, 60

Atl. 839, 111 Am. St. Rep. 600.

59. State v. Danforth, 48 Iowa 43, 30 Am.
Rep. 387 ; Gray v. State, 43 Tex. Cr. 300, 65

S. W. 375; State v. Neel, 23 Utah 541, 65 Pac.

494. Compare State v. Palmberg, 199 Mo.
233, 97 S. W. 566, 116 Am. St. Rep. 476.

60. State v. Neel, 23 Utah 541, 65 Pac.

494. See supra, II, B, 2, c.

61. People D. Duncan, 104 Mich. 460, 62

N. W. 556.
62. Dudley v. State, 121 Ala. 4, 25 So. 742

(holding that where prosecutrix and another

witness, in the room at the time of an alleged

assault with intent to commit rape, com-

mitted in the night-time, had identified ac-

cused, evidence that an electric light on the

outside shone into the room was admissible

to show their ability to do so) ; State v.

Washington, 104 La. "57, 28 So. 904, 81 Am.
St. Rep. 141 (holding that a witness in a

prosecution for attempted rape may testify

that she knows defendant, without giving

ground for the objection that defendant

should be identified bv the one on whom the

attempt was made) ; State v. Neal, 178 Mo.

63, 76 S. W. 958 (holding that on a prosecu-

tion for assault with intent to rape, defend-

ant's hat, worn on the occasion of the crime,

is admissible). And see Holloway v. State,

(Tex. Cr. App. 1908) 113 S. W. 928.

Incompetent evidence.— Where the prosecu-

trix had stated that she was assaulted by a
negro, but had been unable to identify defend-
ant, evidence that there was no strange negro
in the county was held not admissible as tend-

ing to identify defendant as the guilty person.

Oxsheer v. State, 38 Tex. Cr. 499, 43 S. W.
335.

Blood stains on clothing see supra, II, B,

2, k, note 34.

63. Brogy v. Com., 10 Gratt. (Va.) 722;
Smith V. State, 51 WLs. 615, 8 N. W. 410, 37
Am. Rep. 845. Where on a prosecution for

rape, the principal witness has stated on
cross-examination that one B told her he
thought it was the accused who committed
the act, there is no error in permitting her
then to testify that she had described to

B the man who did the act before B told her
he thought it was the accused. Smith v.

State, supra.

64. Cotton V. State, 87 Ala. 75, 6 So. 396;
State V. Bedard, 65 Vt. 278, 26 Atl. 719 ; Reg.
V. Jenkins, 1 C. & K. 536, 47 E. C. L. 536.

Contra, Reddick v. State, 35 Tex. Cr. 463, 34
S. W. 274, 60 Am. St. Rep. 56 [overruling

Bruce v. State, 31 Tex. Cr. 590, 21 S. W.
681].

65. Proof of other acts see infra, II, B,

2, t.

66. Georgia.— Seymour v. State, 102 Ga.
803, 30 S. E. 263.

iTereiMcfey.— Lake v. Com., 104 S. W. 1003,

31 Ky. L. Rep. 1232.

Mississippi.— Horton ('. State, 84 Miss. 473,

36 So. 1033.

Montana.— State v. Jones, 32 Mont. 442,

80 Pac. 1095.

New Hampshire.— State v. Knapp, 45 N. H.
148.

Neip Jersey.— State v. Sprague, 64 N. J. L.

419, 45 Atl. 788.

Texas.— Lincecum v. State, 29 Tex. App.
328, 15 S. W. 818, 25 Am. St. Rep. 727;

Johnson v. State, 17 Tex. App. 565.

Wisconsin.— Hardtke v. State, 67 Wis. 552,

30 N. W. 723 ; Conners v. State, 47 Wis. 523,

2 N". W. 1143.

See 42 Cent. Dig. tit. "Rape," § 61; and

[11, B, 2, r]
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be a refutation or excuse.^' The state cannot prove his bad character unless,

and to the extent that, he puts his character in issue.** As a rule it is not com-
petent for the state to introduce evidence of defendant's habits or of his conduct
with other females/' Evidence that the prosecutrix knew of the bad character
of defendant is immaterial.™ Evidence that defendant and his wife Hved together
amicably and peaceably has no tendency to prove his gmlt or ionocence and is

inadmissible.^'

s. Character and HaMts of Prosecutrix— (i) Chastity in General.
The general reputation of the prosecutrix for want of chastity is admissible,
where she was of the age of consent, not as a matter of justification, but as showing
the probabiUty of consent; '" but evidence of such reputation must be confined

Ceimixai, Law, 13 Cyo. 412 et seq.; Evi-
dence, 16 Cyc. 1266 et seq.

General reputation for peace or violence
has been held admissible. Horton v. State,
84 Miss. 473, 36 So. 1033; State v. Sprague,
64 X. J. L. 419, 45 Atl. 788 ; Johnson r. State,
17 Tex. App. 565; Conners v. State, 47 Wis.
523, 2 N. W. 1143. Contra, Wistrand v. Peo-
ple, 218 111. 323, 75 N. E. 891.

67. State v. Jones, 32 Jlont. 442, 80 Pae.
1095; Richards f. State, 65 Xebr. 808, 91
X. W. 878.

68. State r. Jerome, 33 Conn. 265; State
r. Ogden, 39 Oreg. 195, 65 Pac. 449. See
Cbiminal LA^v, 12 Cyc. 413; Evidence, 16
Cyc. 1266. In a prosecution for assault with
intent to commit rape, where the defendant
introduced evidence that his reputation was
good as a " peaceable negro, and one who was
always polite to white people, especially to
ladies," it was held error to permit the state
to show that his reputation as " a law-abiding
man" was bad. Johnson v. State, 17 Tex.
App. 565. But where defendant introduced
evidence of his reputation for morality as
well as chastity, it was held competent on
cross-examination for the state to inquire as
to his reputation for selling liquor without a
license. State v. Knapp, 45 X. H. 148.

69. People v. Stewart, 85 Cal. 174, 24 Pac.

722; People v. Bowen, 49 Cal. 654; Janzen v.

People, 159 111. 440, 42 N. E. 862. Contra,
Proper r. State, 85 Wis. 615, 55 N. W. 1035.

Proof of other acts see infra, II, B, 2, t.

70. State v. Porter, 57 Iowa 691, 11 N. W.
644.

71. State r. Parish, 104 X. C. 679, 10 S. E.

457.

72. Alabama.— McQuirk r. State. 84 Ala.

435, 4 So. 775, 5 Am. St. Rep. 381; Boddie
r. State, 52 Ala. 395.

Arkansas.— ilaxev r. State, 66 Ark. 523,
52 S. W. 2; Pleasant v. State, 15 Ark. 624.

California.— People c. Shea, 125 Cal. 151,

57 Pac. 885.

Georgia.— Black o. State, 119 Ga. 746, 47
S. E. 370; Seals v. State, 114 Ga. 518, 40
S. E. 731, 88 Am. St. Rep. 33; Camp r. State,

3 Ga. 417.

Indiana.— Carnev v. State, 118 Ind. 525,

21 X. B. 48 ; Anderson r. State, 104 Ind. 467,

4 X. E. 63, 5 X. E. 711.

Iowa,.— State v. McDonough, 104 Iowa 6,

73 N. W. 357.

Kansas.— S,is.ie v. Brown, 55 Kan. 766, 42
Pac. 363.

[II, B, 2, r]

Kentucky.— Brown v. Com., 102 Kv. 227,
43 S. W. 214, 19 Ky. L. Rep. 1174; Lake v.

Com., 104 S. W. 1003, 31 Ky. L. Rep. 1232;
Neace r. Com., 62 S. W. 733, 23 Ky. L. Rep.
125.

Massachusetts.— Com. v. Harris, 131 Mass.
336.

Michigan.— People v. Ryno, 148 Mich. 137,
111 X^ W. 740.

Mississippi.— Brown v. State, 72 Miss. 997,
17 So. 278.

Missouri.— State v. White, 35 Mo. 500.

yew Hampshire.— State c. Knapp, 45 X. H.
148; State v. Eorshner, 43 X. H. 89, 80 Am.
Dec. 132.

Kew Jersey.—O'BIenis v. State, 47 N. J. L.

279.

Neio Mexico.— Territory v. Pino, 9 X. M.
598, 58 Pac. 393.

Kew York.— Woods r. People, 55 N. Y. 515,

14 Am. Rep. 309 [reversing on other grounds
1 Thomps. & C. 610]; Brennan v. People, 7

Hun 171. And see Conkey r. People, 1 Abb.
Dec. 418, 5 Park. Cr. 31 ; People v. Jackson,
3 Park. Cr. 391; People v. Abbot, 19 Wend.
192.

North Carolina.— State v. Hairston, 121
N. C. 579, 28 S. E. 492; State r. Long, 93
N. C. 542; State v. Daniel, 87 X^. C. 507;
State V. Jefferson, 28 X'. C. 305.

07wo.— McCombs v. State, 8 Ohio St. 643.

Oregon.— State v. Ogden, 39 Oreg. 195, 65
Pac. 449.
Rhode Island.— State v. Fitzsimon, 18 R. I.

236, 27 Atl. 446, 49 Am. St. Rep. 766.
Texas.— Shields v. State, 32 Tex. Cr. 498,

23 S. W. 893; Favors v. State, 20 Tex. App.
155; Rogers v. State, 1 Tex. App. 187; Dor-
sey V. State, 1 Tex. App. 33.

West Virginia.— State v. Detwiler, 60
W. Va. 583, 55 S. E. G54.

England.— Reg. v. Clay, 5 Cox C. C. 146;
Rex i\ Tissington, 1 Cox C. C. 48; Rex v.

Clarke, 2 Stark. 241, 3 E. C. L. 393.

See 42 Cent. Dig. tit. '• Rape," § 55 et seq.

Character for " virtue."— It has been held
that, while a witness as to character may. of

his own motion, say in what respect the char-

acter of the person asked about is good or

bad, the party introducing him can only in-

terrogate him as to the general character of

such person; hence defendants charged with
rape cannot prove by their witness as to char-

acter of prosecutrix that such character was
bad for virtue. State v. Hairston, 121 X. C.

579, 28 S. E. 492.
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to the time prior to the alleged rape." In some states it is held that on the ques-

tion of character specific acts of intercourse with others may be shown, and that
the prosecutrix may be compelled to answer on cross-examination as to whether
she had intercourse with another at or about or before the time; '''' but according
to the weight of authority want of chastity must be shown by general reputation
and not by proof of specific acts,'' except that individual acts with defendant

General moral character.— In a trial for
rape, testimony of the general moral charac-
ter of the prosecutrix at the time of the al-

leged offense is inadmissible. State v. Black-
burn, (Iowa 1907) 110 N. W. 275.

73. lovM.— State v. McDonough, 104 Iowa
6, 73 N. W. 357; State v. Ward, 73 Iowa 532,
35 N. W. 617.

Missouri.— State v. Day, 188 Mo. 359, 87
S. W. 465.
New Bampshire.— State v. Forshner, 43

N. H. 89, 80 Am. Dec. 132.
Ohio.— Pratt v. State, 19 Ohio St. 277.
South Carolina.— State v. Taylor, 57 S. C.

483, 35 S. E. 729, 76 Am. St. Rep. 575.
West Virginia.—State i'. Barrick, 60 W. Va.

576, 55 S. E. 652.
See 42 Cent. Dig. tit. "Rape," § 55.
74. California.— People v. Shea, 125 Cal.

151, 57 Pac. 885. Where the prosecutrix is

the only witness, evidence that she had com-
mitted acts of lewdness with other men is ad-
missible, as tending to disprove the allegation
of force and total want of assent on her part.
People V. Benson, 6 Cal. 221, 65 Am. Dec. 506.
And see People r. Kuches, 120 Cal. 566, 52
Pac. 1002.
Kentucky.— Brown v. Com., 102 Ky. 227,

43 S. W. 214, 19 Ky. L. Rep. 1174. But see

Cargill V. Com., 93 Ky. 578, 20 S. W. 782,
14 Ky. L. Rep. 517.

Missouri.— State v. Patterson, 88 Mo. 88,

57 Am. Rep. 374. But see State v. White,
35 Mo. 500.

New York.— People v. Abbot, 19 Wend.
192, where, on cross-examination, the prose-

cutrix testified that she did not go with a
man to a liquor shop, and afterward accom-
pany him to a lumber yard, and endeavor
to get him to have carnal intercourse with
her, it was held error to exclude evidence con-

tradicting her and establishing such facts.

Brennan v. People, 7 Hun 171.

Tennessee.— Benstine v. State, 2 Lea 169,

31 Am. Rep. 593; Titus v. State, 7 Baxt. 132.

Vermont.— State v. HoUenbeck, 67 Vt. 34,

30 Atl. 696; State v. Reed, 39 Vt. 417, 94
Am. Dec. 337; State r. Johnson, 28 Vt. 512.

See 42 Cent. Dig. tit. " Rape," § 55 et seq.

75. AZoBoma.— Griffin v. State, (1908) 46
So. 481; McQuirk v. State, 84 Ala. 435, 4

So. 775, 5 Am. St. Rep. 381; Boddie v. State,

52 Ala. 395.

Arkansas.— Pleasant i\ State, 15 Ark. 624.

Delaware.— State v. Turner, Houst. Cr.

Cas. 76.

Florida.— mce v. State, 35 Fla. 236, 17 So,

286, 48 Am. St. Rep. 245.

Georgia.— BUck v. State, 119 Ga. 746, 47

S. E. 370; Camp v. State, 3 Ga. 417.

Indiana.— Richie r. State, 58 Ind. 355.

Iowa.— State v. Blackburn, (1907) 110

N. W. 275; State v. McDonough, 104 Iowa
6, 73 N. W. 357; State v. Porter, 57 Iowa 691,

11 N. W. 644. There was dictum to the con-

trary in State v. Sutherland, 30 Iowa 570,
572.

Kansas.— State v. Brown, 55 Kan. 766, 42
Pac. 363.

Maryland.— Shartzer v. State, 83 Md. 149,

52 Am. Rep. 501.

Massachusetts.— Com. v. Harris, 131 Mass.
336; Com. V. Regan, 105 Mass. 593.

Michigan.— People v. McLean, 71 Mieh.
309, 38 N. W. 917, 15 Am. St. Rep. 263.

Compare Strang v. People, 24 Mich. 1.

Mississippi.— Brown v. State, 72 Miss. 997,
17 So. 278.

Nevada.— State v. Campbell, 20 Nev. 122,

17 Pac. 620.

New Bampshire.—State v. Knapp, 45 N. H.
148; State v. Forshner, 43 N. H. 89, 80 Am.
Dec. 132.

New Mexico.— Territory v. Pino, 9 N. M.
598, 58 Pac. 393.

Neio York.— Conkey v. People, 1 Abb. Dec.
418, 5 Park. Cr. 31 ; People v. Jackson, 3

Park. Cr. 391.

North Ca/rolina.— State r. Hairston, 121
N. C. 579, 28 S. E. 492; State v. Jefferson,

28 N. C. 305. But see State v. Murray, 63
N. C. 31.

Ohio.— McDermott v. State, 13 Ohio St.

332, 82 Am. Dec. 444; McCombs v. State, 8
Ohio St. 643. Where, in the course of an
inquiry into the general character of the
prosecutrix for chastity, some of the wit-
nsses for the accused speak of specific re-

ports of sexual intercourse between her and
another individual, no objection having been
made to proof of such specific reports, it is

not competent for the state, by way of re-

buttal, to prove that no such improper in-

tercourse ever in fact existed. The issue in
such cases is, not whether the reputation
for unchastity is deserved, but whether it

was generally accredited. McDermott v.

State, sii/pra.

Oregon.— State v. Ogden, 39 Oreg. 195, 65
Pac. 449.

Rhode Island.— State v. Fitzsimon, 18 R. I.

236, 27 Atl. 446, 49 Am. St. Rep. 766.

Texas.—Wilson v. State, 17 Tex. App. 525;
Dorsey v. State, 1 Tex. App. 33.

Utah.- St&te r. Hilberg, 22 Utah 27, 61
Pac. 215.

Virginia.— Fry v. Com., 82 Va. 334, hold-

ing, that defendant cannot ask the prosecu-

trix on cross-examination if she had not been
a person of unchaste character.

West Virginia.— State r. Detwiler, 60
W. Va. 583, 55 S. E. 654.

England.— Rex r. Hodgson, R. & R. 158.

And see Rex v. Barker, 3 C. & P. 589, 14

[II, B, 2, s, (I)]
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prior to the alleged crime may be proved as it tends to show consent.'' Nor are
the declarations or admissions of the prosecutrix as to specific acts with others
than defendant admissible." But it has been held that general immoral habits
and character of the prosecutrix may be shown, as by showing that she was a
common prostitute, etc.'* Specific acts with others than defendant may be

E. C. L. 730. Contra, Reg. v. fiercer, 6
Jur. 243. If prosecutrix is asked on cross-
examination if she had formerly had inter-
course with others and denies it her answer
is final and such persons cannot be called
to contradict her. Eeg. v. Holmes, L. R. 1
C. C. 334, 12 Cox C. C. 137, 41 L. J. il. C.
12. 25 L. T. Rep. N. S. 669, 20 Wkly. Rep.
122; Reg. V. Cockcroft, 11 Cox C. C. 410;
Reg. V. Dean, 6 Cox C. C. 23. But where
the woman was asked about her association
with lewd women and denied it, a witness
was allowed to contradict her, as it showed
general character. Rex v. Barker, 3 C. & P.
589, 14 E. C. L. 730.

See 42 Cent. Dig. tit. " Rape," § 55 et seq.
Personal knowledge of witness.— A witness

cannot be asked whether he knows that the
prosecutrix is a bad and lewd woman, with-
out any reference to her reputation in the
community. Pleasant i\ State, 15 Ark. 624.
A witness cannot testify to the moral char-
acter of the prosecutrix as known to him
by reason of his knowledge of specific acts,

but the testimony must be confined to her
reputation in the community. State v. Black-
burn, (Iowa 1907) 110 X". W. 275.

Belief of a witness that the prosecutrix
was unchaste is not admissible. State v.

Porter, 57 Iowa 691, 11 N. W. 644.

Venereal disease.— In a rape case evidence
that the prosecutrix, seven years before the
alleged crime, contracted a venereal disease
by promiscuous sexual intercourse is im-
proper. Brown v. State, 72 Miss. 997, 17
So. 278. See also State v. Smith, 18 S. D.
341, 100 N. W. 740.

76. Alabama.— JIcQuirk i'. State, 84 Ala.

435, 4 So. 775, 5 Am. St. Rep. 381.

Arkansas.— Pleasant v. State, 15 Ark. 624.

California.— People v. Mathews, 139 Cal.

527, 73 Pac. 416.

Florida.— "Rice v. State, 35 Fla. 236. 17

So. 286, 48 Am. St. Rep. 245.

Indiana.— Bedgood v. State, 115 Ind. 275,

17 N. B. 621, with one of several defendants.

lova.— State v. Cook, 65 Iowa 560, 22

X. \V. 675, declarations of prosecutrix ad-

missible. On an indictment for rape alleged

to have been committed where defendant was
at work, the testimony of defendant's wife

that complainant, during three days' visit at

her house, Avas very immodest, refused to go

home when told, and boasted that she used to

go to defendant's place of work, and "play"
with him, and " use " him, whenever she

chose, was admissible. State v. Cassidy, 85

Iowa 145, 52 N. W. 1.

Jlinnesofa.— Where on a trial for rape,

alleged to have been committed at defend-

ant's house, defendant ofi'ered evidence that

on a date after the commission of the al-

leged offense, when reproved for going to de-

fendant's house, the prosecutrix answered : " I

[II, B, 2, s, (I)]

will. I am my own boss, and will go there
when I please;" and that on another oc-
casion she asked another girl to go with her
to defendant's house, accompanying the re-

quest with the remark, "Isn't he a nice
man ? " it was held that the evidence was
not impeaching, and could be introduced
without first calling prosecutrix's attention
to it. State r. Connelly, 57 ilinn. 482, 59
N. W. 479.

XelrasJca.— Bailey r. State, 57 Nebr. 706,
78 N. W. 284, 73 Am. St. Rep. 540.

Keic Hampshire.— State v. Forshner, 43
X. H. 89, 80 Am. Dec. 132.

IS'ew York.— Woods v. People, 55 X. Y.
515, 14 Am. Rep. 309; People v. Abbot, 19
Wend. 192.

;\ m-th Carolina.— State v. Jefferson, 28
X. C. 305.

Oregon.— State v. Ogden, 39 Oreg. 195, 65
Pac. 449.

Texas.— Wilson r. State, 17 Tex. App. 525.

Utah.— Sta.te r. Xeel, 23 Utah 541, 65
Pac. 494.

Wisconsin.— Hardtke r. State, 67 Wis. 552,

30 X. W. 723.

England.— Rex r. Martin, 6 C. & P. 562,
25 E. C. L. 575; Rex v. Hodgson, R. & R.
158.

See 42 Cent. Dig. tit. "Rape," § 56.

Evidence that prosecutrix's husband was
jealous of her, or jealous of her and defend-
ant, or objected to prosecutrix's being with
defendant or other men, is inadmissible to

support defendant's claim of prior intimacy
with her, it being merely conjectural as to

that fact. Barnes y. State, 88 Ala. 204, 7

So. 38, 16 Am. St. Rep. 48.

77. Com. c. Regan, 105 Mass. 593 (holding

that defendant cannot show, either by cross-

examination of the woman or by other evi-

dence, that she declared herself pregnant by
other men) ; People v. McLean, 71 Mich. 309,

38 N. W. 917, 15 Am. St. Rep. 263.

A magistrate before whom a complaint for

rape is made cannot be called to state what
the prosecuting witness stated to him as to

her connection with other men, unless the

inquiry is made for the purpose of showing
a discrepancy in her testimony. People r.

Abbot, 19 Wend. (N. Y.) 192.

78. Arkansas.— Maxev v. State, 66 Ark.

523, 52 S. W. 2.

Georgia.— Camp c. State, 3 Ga. 417.

il ississippi.— Brown f. State, 72 3Ii3s.

997, 17 So. 278, holding that it was error

not to permit a witness to testify to a con-

tinuous course of prostitution on the part of

prosecutrix by reference to separate acts of

sexual intercourse.

New York.— Woods r. People, 55 N. Y.

515, 14 Am. Rep. 309 {reversing 1 Thomps.
& C. 610], holding that evidence that de-

fendant was in the habit of receiving men
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shown to rebut corroborating circumstances, as when the woman is pregnant
or has miscarried or given birth to a child/" or where she was infected with venereal
disease,*" or where a physician has testified that the hymen was ruptured.*' In
cases of carnal knowledge of a female under the age of consent, her want of chas-
tity cannot be shown to show consent, since she is incapable of consenting; *^ but

at her house for the purpose of promiscuous
intercourse with them, but not deciding
whether evidence of particular acts of in-
tercourse was admissible.

Tennessee.— Titus v. State, 7 Baxt. 132.
Wesi Virginia.— %\.sXe> p. Detwiler, 60

W. Va. 583, 55 S. E. 654.
Drunken and dissipated habits.— It has

been held that evidence that the prosecutrix
is a woman of drunken and dissipated habits,
sleeping in hallways and accustomed to go
in at two or three o'clock in the morning,
is admissible as evidence of general im-
moral character. Brennan v. People, 7 Hun
(N. Y.) 171. But it has been held that even
if defendant, on a prosecution for carnally
knowing a female under the age of twelve
years, may show the bad character of the
child, evidence that she had been seen on
the streets at night drinking is not com-
petent. Clark V. Com., 92 S. W. 573, 29 Ky.
L. Rep. 154.

79. Iowa.— On a prosecution for rape, it

appearing that prosecutrix was pregnant, de-

fendant, for the purpose only of counteracting
any sympathy with her by reason thereof,

should be allowed to show intercourse by her
with otliers, from which this might have
resulted. State v. Bebb, 125 Iowa 494, 101
N. W. 189. In a trial for rape, it was not
error to limit evidence as to intercourse had
with prosecutrix by others than defendant
to such connection as might have resulted

in the conception of the child, the paternity
of which was imputed to the defendant as

the result of the offense, although she testified

she had never had intercourse with any man
except defendant, since contradiction on that

point would have been impeachment on an
immaterial matter. State v. Blackburn,

(1907) 110 N. W. 275.

Kansas.— State v. Gereke, 74 Kan. 196,

86 Pac. 160, 87 Pac. 759.

Neic York.— People v. Flaherty, 79 Hun
48, 29 N. y. Suppl. 641 [affirmed in 145

N. Y. 597, 40 >r. B. 164].

Texas.— Knowles v. State, 44 Tex. Cr. 322,

72 S. W. 398; Bice v. State, 37 Tex. Cr. 38,

38 S. W. 803.

Wasliinpton.—^ State v. Mobley, 44 Wash.
549, 87 Pac. 815.

Contra, where the female was under the

age of consent. State v. Whitesell, 142 Mo.
467, 44 S. W. 332.

80. Nugent f. State, 18 Ala. 521; State v.

Height, 117 Iowa 650, 91 N. W. 935, 59

L. R. A. 437; State v. Otey, 7 Kan. 69. In

a trjal for raping a girl under age, it was
error to exclude testimony that she had had
intercourse with Chinamen other than de-

fenda4it prior to the alleged offense; the

evidence being admissible to repel an infer-

ence that he had conveyed a loathsome

disease to her, to show that perhaps she was
mistaken in defendant's identity, and as
tending to affect her credibility. ' People v.

Fong Chung, 5 Cal. App. 587, 91 Pac. 105.

Gompare People v. Glover, 71 Mich. 303, 38
N. W. 874, holding that defendant could not
show specific acts of lewdness between prose-
cutrix and small boys, as this did not tend
to disprove the fact that she had contracted
a venereal disease from defendant.

81. Where the prosecutrix testified that
she wa« unconscious, and did not know
whether the accused committed the rape or
not, and the prosecution proved by a phy-
sician, who examined her three weeks after-
ward, that she did not then bear the physical
evidences of virginity, and gave it as his
opinion that she had had carnal connection
with a man at some time before, it was held
that it was competent to rebut the inference

sought to be drawn from this evidence, by
showing either a previous voluntary connec-
tion with the accused, or particular instances
of unehastity with any other man, as well
as to show by other medical testimony that
the theory of the doctor testifying was un-
reliable. Shirwin v. People, 69 111. 55. And
see People v. Knight, (Cal. 1895) 43 Pac.
6; People V. Betsinger, 11 N. Y. Suppl.
016.

82. Arkansas.— Eenfroe v. State, 84 Ark.
16, 104 S. W. 542; Plunkett v. State, 72 Ark.
409, 82 S. W. 845.

GaUfomia.— People v. Mathews, 139 Cal.

527, 73 Pac. 416.; People v. Wilmot, 139 Cal.

103, 72 Pae. 838; People v. Johnson, 106
Cal. 289, 39 Pae. 622.

Iowa.—-State v. Blackburn, 136 Iowa 743,
114 N. W. 531.

Kansas.— State v. Eberline, 47 Kan. 155,
27 Pac. 839.

Michigan.— People v. Abbott, 97 Mich. 484,
56 N. W. 862, 37 Am. St. Rep. 360; People
V. Glover, 71 Mich. 303, 38 N. W. 874.

Missouri.— State v. Whitesell, 142 Mo. 467,
44 S. W. 332; State v. Duffey, 128 Mo. 549,

31 S. W. 98.

Nebraska.— Harris v. State, 80 Nebr. 195,

114 N. W. 168.

South Dakota.— State v. Smith, 18 S. D.
341, 100 N. W. 740.

Tewas.— Vrice v. State, 44 Tex. Cr. 304,

70 S. W. 966; Steinke v. State, 33 Tex. Cr.

65, 24 S. W. 909, 25 S. W. 287.

Utah.— State v. Williamson, 22 Utah 248,

62 Pac. 1022, 83 Am. St. Rep. 780; State v.

Hilberg, 22 Utah 27, 61 Pac. 215.

See 42 Cent. Dig. tit. "Rape," § 59.

With defendant.— Where the prosecutrix
was under the age of consent evidence that
defendant had had previous connection with
her was incompetent. People v. Harris, 103
Mich. 473, 61 N. W. 871.

[II, B, 2, s, (I)]
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it has been held that want of chastity may be shown as affecting credibility of the
prosecutrix as a witness, although it would not be a defense if the act was admitted/^
or to show the adulterous disposition of the parties.** When the statute makes
carnal knowledge of a female of previous chaste character under a specified age
rape, chastity is presumed until the contrary is proved,'^ and want of chastity in
such cases must be shown by specific acts and not by general reputation.** In
all cases when the reputation of the woman is attacked proof of her good character
is admissible on behalf of the state, but not before it is attacked." Evidence of
unchaste character or acts of prosecutrix after the offense is inadmissible, even
on her cross-examination and after she has testified without objection to her
chastity before the offense.**

(ii) Indecency of Speech or Conduct. Evidence that prosecutrix
commonly indulged in indecency of speech or conduct is not admissible on the
question of want of resistance and consent, when it does not appear that such
conversation or conduct accompanied or invited lewdness of behavior. *°

(ill) Character of Domicile, Family, or Associates of Prose-
cutrix. As a rule defendant cannot show the general bad reputation for chastity
of the house where the prosecutrix lived,'" or of her parents or associates.'^ On
a prosecution of a negro for assault with intent to rape a white girl, evidence that
the girl, her family, or her companions associated mth negroes is inadmissible.'^

83. state v. Duffey, 128 Mo. 549, 31 S. W.
98, holding that, although the fact that prose-
cutrix's reputation for chastity was bad is

no defense, in a prosecution for rape, where
she was under fourteen years of age, as her
consent to the act was immaterial; but the
evidence of such reputation is admissible as
affecting her credibility. Contra, State v.

Eberline, 47 Kan. 455, 27 Pac. 839.
84. Blair v. State, 72 Nebr. 501, 101 N. W.

17. And see People v. Mathews, 139 Cal.

527, 73 Pac. 416.

85. State v. Kelley, 191 Mo. 680, 90 S. W.
834.

86. State v. Kelley, 191 Mo. 680, 90 S. W.
834; State v. Knock, 142 Mo. 515, 44 S. W.
235; Woodruff v. State, 72 Nebr. 815, 101

N. W. 1114.
Unchaste character after offense.—Evidence

of the unchaste conduct of prosecutrix after

she was debauched is not eompetent. State

V. Knock, 142 Mo. 515, 44 S. W. 235.

87. California.—People v. O'Brien, 130 Cal.

1, 62 Pac. 297; People v. Kuches, 120 Cal.

566, 52 Pac. 1002; People v. Tyler, 36 Cal.

522.

Iowa.— State v. Case, 96 Iowa 264, 65

N. W. 149.

Mississippi.— Baker v. State, 82 Miss. 84,

33 So. 716 ; Turney v. State, 8 Sm. & M. 104,

47 Am. Dec. 74.

Tfeiraska.— Where, on a trial for illicit

intercourse with a female under eighteen,

not previously unchaste, defendant offers evi-

dence assailing prosecutrix's character and

tending to establish an act of lewdness on

her part, evidence of her previous good char-

acter for chastity may be introduced to dis-

credit such testimony, although inadmissible

in the first instance. Leedom v. State, 81

Nebr. 585, 116 N. W. 496.

New York.— People v. Hulse, 3 Hill 309.

TeOTS.— Warren v. State, (Cr. App. 1908)

114 S W. 380; Tyler v. State, 46 Tex. Cr.

10, 79 S. W. 558.
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Virginia.— Coleman i". Com., 84 Va. Ij 3
ci Tp S7ft

"88. Griifiu v. State, (Ala. 1908) 46 So.

481; State v. Knock, 142 Mo. 515, 44 S. W.
235.

89. People v. Kuches, 120 Cal. 566, 52 Pac.
1002. Evidence that the prosecutrix of a
negro slave for an assault with intent to

ravish had made an indecent exposure of

her person to the other slaves belonging to

the same owner, but which was not known
to the accused at the time of the alleged

offense, was held not to be admissible. State

V. Henry, 50 N. C. 65. On a prosecution for

assault with intent to rape, there is no
error in refusing to permit a witness to

testify to having kissed prosecutrix. Kearse
V. State, (Tex. Cr. App. 1905) 88 S. W.
363.

90. Territory v. Richmond, 2 Ariz. 68, 10

Pac. 368 (where the prosecutrix was thirteen

years old and lived alone with her mother) ;

State V. Duffy, 124 Mo. 1, 27 S. W. 358
(holding that testimony of the character of

the place where prosecutrix and her husband
had put up for the night before the alleged

assault was inadmissible) ; State v. Taylor,

57 S. C. 483, 35 S. E. 729, 76 Am. St. Kep.

575; James r. State, 124 Wis. 130, 102 N. W.
320; and cases in the note following.

91. Stateu. Anderson, 19 Mo. 241. Evidence

that the mother of prosecutrix kept a house

of ill-fame is not admissible. Smith v. State,

44 Tex. Cr. 137, 68 S. W. 995, 100 Am. St.

Rep. 849; Manning v. State, 43 Tex. Cr. 302,

65 S. W. 920, 96 Am. St. Rep. 873. To prove

the previous unchastity of a prosecutrix in

a charge of statutory rape of a female previ-

ously chaste, it is not permissible to put in

evidence the general reputation of one with
whom she has associated, as to the latter

being a person of unchaste character. Wood-
ruff V. State, 72 Nebr. 815, 101 N. W. 1114.

93. State v. Finger, 131 N. C. 781, 42 S. E.

820.
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t. Proof of Other Acts. As a general rule proof of other acts than that

charged is inadmissible/^ unless they are part of the res gesia or come within

some other exception to the rule excluding evidence of other offenses/^ In

prosecutions for statutoiy rape on a female under the age of consent, or on a woman
imbecile, it is generally held that proof of acts prior to that alleged in the indict-

ment is admissible, °^ unless they are too remote in point of time."" Subsequent
acts are not admissible in some jurisdictions," unless they are part of the ras

93. See Criminal Law, 12 Cyc. 405 et

seq. And see Janzen i'. People, 159 111. 440,
42 N. E. 862; Parkinson c. People, 135 111.

401, 25 N. E. 764, 10 L. R. A. 91; People v.

Elter, 81 Mich. 570, 45 N. W. 1109; People
!:. Freeman, 25 N. Y. App. Div. 583, 50
N. Y. Suppl. 984 [affirmed in 156 N. Y. 694,
50 N. E. 1120]; Vickers v. U. S., (Olda. Cr.
App. 1908) 98 Pao. 407; Sykes v. State, 112
Tenn. 572, 82 S. W. 185, 1P5 Am. St. Rep. 972

;

Henard v. State, 46 Tex. Cr. 90, 79 S. W.
810, 47 Tex. Cr. 168, 82 S. W. 655.
94. Renfroe v. State, 84 Ark. 16, 104 S. W.

542; State «. Taylor, (Mo. 1891) 22 S. W.
806, 118 Mo. 153, 24 S. W. 449 (robbery of
prosecutrix's escort) ; Reg. v. Rearden, 4
F. & P. 76; and Cbiminal Law, 12 Cyc. 407.
Where a person is on trial under indictment
for a particular offense, and a complete de-

tached narrative of that offense by the wit-
nesses involves a recital of another offense,

it is not error to permit them to complete
the detailed narrative of the offense for which
the party is indicted, notwithstanding the
recital of an offense for which he was not
indicted. Parkinson v. People, 135 111. 401,
35 N. E. 764, 10 L. R. A. 91. In a prosecu-
tion for rape it is competent for the state

to prove, for the purpose of showing a motive
for the crime of rape, that the place to which
defendant toolc the prosecuting witness was
a house of prostitution kept bv him. Cross
!;. State, 138 Ind. 254, 37 N. E' 790.

Seduction.— In a prosecution for statutory

rape of a female under the age of consent,

evidence that at the time of the commission
of the offense accused promised to marry the

prosecutrix if any trouble arose is admis-

sible, even though tending to prove the crime
of seduction. Woodruff v. State, 72 Nehr.

815, 101 N. W. 1114.

Burglary.— On a prosecution for assault

with intent to rape, it was not error to per-

mit a witness to testify that the house of

witness where the crime was committed was
closed when witness left it in tlie morning,

although such testimony might suggest that

the accused had committed burglary. Tur-

man v. State, 50 Tex. Cr. 7, 95 S. W. 533.

Abortion.— In a prosecution for statutory

rape, an attempt by accused to have an
abortion committed upon the prosecutrix, or

the actual procuring of an abortion, may
be considered against defendant. State v.

Sebastian, 81 Conn. 1, 69 Atl. 1054; Wood-
ruff V. State, 72 Nehr. 815, 101 N. W. 1114.

See supra, II, B, 2, c.

95. California.— People v. Castro, 133 Cal.

11, 65 Pac. 13; People v. Fultz, 109 Cal.

258, 41 Pac. 1040; People v. Lenon, 79 Cal.

625, 631, 21 Pao. 967, 1327; People v. Morris, 3

Cal. App. 1, 84 Pac. 463. But compare Peo-
ple V. Ah Lean, 7 Cal. App. 626, 95 Pac.

380.

Colorado.— Mitchell v. People, 24 Colo. 532,

62 Pac. 671.

loica.— State v. Crouch, 130 Iowa 478, 107
N. W. 173 ; State v. Trusty, 122 Iowa 82, 97
N. W. 989; State v. Forsythe, 99 Iowa 1,

68 N. W. 446; State v. Gaston, 96 Iowa
505, 65 N. W. 415; State c. Walters, 45 Iowa
389.

Kansas.— State v. Borchert, 68 Kan. 360,

74 Pac. 1108. Compare State v. Bonsor, 49
Kan. 758, 31 Pac. 736.

Michigan.— People v. Abbott, 97 Mich. 484,

56 N. W. 862, 37 Am. St. Rep. 360. Contra,
People V. Harris, 103 Mich. 473, 61 N. W.
871.

Montana.— State v. Peres, 27 Mont. 358,

71 Pac. 162.

Neiv Jersey.— State v. Cannon, 72 N. J. L.

46, 60 Atl. 177.

New Torfc.—People v. O'Sullivan, 104 N. Y.
481, 10 N. E. 880, 58 Am. Rep. 530; People
V. Flaherty, 27 N. Y. App. Div. 535, 50 N. Y.
Suppl. 574 [reversed on other grounds in 162

N. Y. 532, 57 N. E. 73] ; People v. Grauer,
12 N. Y. App. Div. 464, 42 N. Y. Suppl. 721.

North Carolina.—State v. Parish, 104 N. C.

679, 10 S. E. 457.

Oregon.— State v. Robinson, 32 Oreg. 43,

48 Pac. 357.

Tennessee.— Sykes v. State, 112 Tenn. 572,

82 S. W. 185, 105 Am. St. Rep. 972.

Texas.— Alcorn v. State, (Cr. App. 1905)
94 S. W. 468; Manning v. State, 43 Tex.

Cr. 302, 65 S. W. 920, 96 Am. St. Rep. 873;
Hamilton v. State, 36 Tex. Cr. 372, 37 S. W.
431.

Utah.— State v. Neel, 23 Utah 541, 65 Pac.

494; State v. Hilberg, 22 Utah 27, 61 Pac.

215.

Washington.— State v. Fetterly, 33 Wash.
599, 74 Pac. 810.

See 42 Cent. Dig. tit. "Rape," § 64.

But see Parkinson v. People, 135 111. 401,

25 N. E. 764, 10 L. R. A. 91 ; Snurr v. State,

4 Ohio Cir. Ct. 393, 2 Ohio Cir. Dec. 614.

96. People v. Freeman, 25 N. Y. App. Div.

583, 50 N. Y. Suppl. 984 [affirmed in 156
N. Y. 694, 50 N. E. 1120]; Snurr v. State,

4 Ohio Cir. Ct. 393, 2 Ohio Cir. Dec. 614.

97. People v. Brown, 142 Mich. 622, 106

N. W. 149; People v. Etter, 81 Mich. 570, 45
N. W. 1109; People r. Robertson, 88 N. Y.
App. Div. 198, 84 N. Y. Suppl. 401; People
V. Freeman, 25 N. Y. App. Div. 583, 50 N. Y.
Suppl. 984 [affirmed in 156 N. Y. 694, 50
N. E. 1120]; Henard v. State, 46 Tex. Cr.

90, 79 S. W. 810, 47 Tex. Cr. 168, 82 S. W.
655; Smith v. State, 44 Tex. Cr. 137, 68
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gestae; ^^ but in other jurisdictions it is held that proof of subsequent acts is

admissible by way of corroboration or explanation of the act on which the indict-

ment is based/" unless such subsequent acts are too remote/ In some states

it has been held that on an indictment for rape by force or threats, it is competent
to prove an attempt at some prior time, not too distant, to commit the same
offense or the actual commission thereof; ^ but it is generally held that in prosecu-

tions for rape by force proof of other acts committed on the prosecutrix or others

is not admissible.' In prosecutions for assault with intent to rape proof of other

acts or assaults is admitted to prove intent or motive.* Proof of acts by defend-

ant with others than the prosecutrix is not admissible, unless they are part of

the res gestae.^

S. W. 995, 100 Am. St. Eep. 849; State v.

Neel, 23 Utah 541, 65 Pac. 494; State v.

Hilberg, 22 Utah 27, 61 Pac. 215. On a,

trial for carnally knowing and abusing a
female under sixteen years of age with her
consent, confessions or admissions of the ac-

cused of acts of sexual intercourse commit-
ted with the prosecutrix more than two years
after the time of the alleged commission of
the offense for which he is being tried, and
after prosecutrix had attained the age of six-

teen years, are not competent to be given
in evidence against him as tending to prove
the crime charged in the indictment. State
V. Lawrence, 74 Ohio St. 38, 77 N. E. 266.
And see Shults v. State, (Tex. Cr. App. 1906)
91 S. W. 786, holding that in a prosecution
for rape, the state should not be permitted
to examine prosecutrix as to other acts of

intercourse between her and defendant than
that charged; and even where defendant
partially opened up that line of evidence, so

that the state had the right to prove other
acts, their details were not admissible.

98. Where the accused indicted for one
offense also committed another on the same
night and as part of the same transaction,

evidence of the other offense was held ad-

missible. Eenfroe v. State, 84 Ark. 16, 104
S. W. 542.

99. California.— People v. Castro, 133 CaL
11, 65 Pac. 13; People v. Morris, 3 Cal. App.
1, 84 Pac. 463.

Connecticut.— State v. Sebastian, 81 Conn.
1, 69 Atl. 1054.

loica.— State v. Forsyth, 99 Iowa 1, 68

N. W. 446.

Kansas.— State v. Stone, 74 Kan. 189, 85

Pac. 808.

Nebraska.— Woodruff v. State, 72 Nebr.

815, 101 N. W. 1114. On a trial for illicit

intercourse with a female under the age of

eighteen not previously unchaste, evidence

of other acts of sexual intercourse between
defendant and prosecutrix related in time
and subsequent to the act specifically charged
is admissible as tending to corroborate her

testimony of such act. Leedom v. State, 81

Nebr. 585, 116 N. W. 496.

Oregon.— State v. Robinson, 32 Oreg. 43,

48 Pac. 357.

Tennessee.— Sykes v. State, 112 Tenn. 572,

82 S. W. 185, 105 Am. St. Rep. 972.

England.— Reg. v. Rearden, 4 P. & F. 76.

1. See People v. Morris, 3 Cal. App. 1, 84

Pac. 463.
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2. Strang v. People, 24 Mich. 1; State v.

Scott, 172 Mo. 536, 72 S. W. 897; People v.

O'Sullivan, 104 N. Y. 481, 10 N. E. 880, 58
Am. Rep. 530; State v. Parish, 104 N. C.

679, 10 S. E. 457.

3. Janzen v. People, 159 111. 440, 42 N. E.

862; Parkinson v. People, 135 111. 401, 25
N. E. 764, 10 L. R. A. 91; State v. Stevens,

56 Kan. 720, 44 Pac. 992 ; Smith v. State, 44
Tex. Cr. 137, 68 S. W. 995, 100 Am. St. Rep.

849, (1903) 73 S. W. 401.

4. Iowa.— State v. Carpenter, 124 Iowa 5,

98 N. W. 775; State v. Trusty, 122 Iowa 82,

97 N. W. 989; State v. Walters, 45 Iowa
3S9.
Maine.— State v. Acheson, 91 Me. 240, 39

Atl. 570.

Missouri.— State v. Patrick, 107 Mo. 147,

17 S. W. 666.

Tennessee.— Williams v. State, 8 Humphr.
585.

Texas.— On a trial for assault and battery

on a married woman, where it was charged
that defendant took hold of her, and at-

tempted to have carnal knowledge of her

against her consent, with Intent to wound
her feelings, the prosecutrix, to disprove the

intent charged, could be required to state

whether there had been previous acts of illicit

intercourse between herself and defendant.

Donaldson v. State, 10 Tex. App. 307.

'Wisconsin.— Proper v. State, 85 Wis. 615,

55 N. W. 1035.

England.— 'Reg. v. Riley, 18 Q. B. D. 481,

16 Cox C. C. 191, 56 L. J. M. C. 52, 56 L. T.

Rep. N. S. 371, 35 Wkly. Eep. 382.

5. People V. Stewart, 85 Cal. 174, 24 Pac.

722; People v. Bowen, 49 Cal. 654; State v.

Durr, 39 La. Ann. 751, 2 So. 546. In a
prosecution for raping his daughter, it is

error to admit testimony showing an assault

committed by defendant on one of his chil-

dren, without showing that it was done in the

presence of prosecutrix, or that she knew of

it when the rape was committed. Owens v.

State, 39 Tex. Cr. 391, 46 S. W. 240. But
see Proper v. Stete, 85 Wis. 615, 55 N. W.
1035, holding that in a prosecution for as-

sault with intent to commit rape evidence

was admissible, as tending to render more
credible the testimony of the prosecuting wit-

ness, to show that prior to the alleged as-

sault, while the prosecutrix was sleeping

with another girl in defendant's house, de-

fendant got into the bed and had sexual
intercourse with the other girl.
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u. Intent." On a prosecution for attempt or assault with intent to commit
rape, the intent to have sexual intercourse with the female without her consent,

or to have sexual intercourse where the female is under the age of consent, is an
essential element in the crime and must be proved beyond a reasonable doubt,' and
this may be done by proof of any facts or circumstances tending to show such
intent.' It is not necessary to show that defendant intended that his act should

be rape.*

3. Weight and Sufficiency of Evidence — a. In General. The courts have
repeatedly approved Sir Matthew Hale's statements in regard to the crime of

rape, that "it must be remembered, that it is an accusation easily to be made
and hard to be proved, and harder to be defended by the party accused, though
never so innocent; " ^^ and that we should "be the more cautious upon trials of

offenses of this nature, wherein the court and jury may with so much ease be
imposed upon without great care and vigilance; the heinousness of the offense

many times transporting the judge and jury with so much indignation that they
are over hastily carried to the conviction of the person accused thereof by the
confident testimony, sometimes of maUcious and false witnesses." " The state

6. Evidence as to : Ckaracter and habits of

accused see supra, II, B, 2, r. Character and
habits of prosecutrix see supra, II, B, 2, ».

Declarations, admissions, and conduct of ac-

cused see supra, II, B, 2, c. Declarations,
complaint, want of complaint, and conduct
of prosecutrix see supra, II, B, 2, g. Per-
sonal relations and situation of parties see

supra, II, B, 2, b. Physical and mental
condition of accused see supra, II, B, 2, j.

Physical and mental condition of prosecu-

trix see supra, II, B, 2, h. Proof of other

acts see supra, II, B, 2, t.

7. See supra, I, B, 2, e, g.

8. Alabama.— Dudley ;;. State, 121 Ala. 4,

25 So. 742, holding that on a prosecution for

assault with intent to commit rape, alleged

to have been committed in the night-time in

a room in which prosecutrix was sleeping,

to which accused gained access by climbing

through a window, evidence that there was
no curtain on the window, and that an elec-

tric light on the outside shone into it, so

as to enable prosecutrix to be seen from the

outside, was admissible as tending to show
the intent with which the accused entered the

room.
California.— People V. Koach, 129 Cal. 33,

61 Pac. 574.

Georgia.— Dorsey v. State, 108 Ga. 477, 34

S. E. 135; Jackson v. State, 91 Ga. 322, 18

S. E. 132, 44 Am. St. Rep. 25; Taylor v.

State, 50 Ga. 79. The fact that the accused

was a negro and the woman white may be

considered by the jury on the question of

whether the assault was committed with in-

tent to rape, it appearing that the woman's
room was entered late at night, and there

being nothing to indicate that the entry was
by permission or due to any encouragement

held out by her to a hope or expectation of

consent. Jackson v. State, supra. On trial

of an indictment for assault with intent to

commit rape, evidence that, upon the woman's

crying out, defendant immediately relin-

quished his effort and fled, was competent

on the question of intent. Taylor v. State,

supra.

Hawaii.— Territory v. Schilling, 17 Hawaii
249.

Illinois.— On a prosecution for assault

with intent to commit rape the intent may
be shown by the declarations of the accused,

or may be inferred from his acts and conduct
at the time. Newman v. People, 223 111. 324,

79 N. E. 80.

Iowa.— State v. Sheets, 127 Iowa 73, 102
N. W. 415; State v. Walters, 45 Iowa 389.

A man's chasing a woman, who is alone,

in a private place, creates no inference of

an intent to rape, but may be considered in

connection with other circumstances, in as-

certaining what the intent really was. State

V. Donovan, 61 Iowa 369, 16 N. W. 206.

Michigan.— People v. Courier, 79 Mich.
366, 44 N. W. 571.

Missouri.— On a prosecution for assault

with intent to rape a female under fourteen
years of age, the intent may be found from
the nature and character of the assault.

State V. Eiseling, 186 Mo. 521, 85 S. W.
372.

Ohio.— On a prosecution for assault with
intent to commit rape, the accused's intent

to use whatever force might be necessary to

overcome any resistance to accomplish his

purpose may be shown by the conduct and
acts of the accused in his efi^orts to attain

his purpose; and whatever these may have
been at the time of the occurrence, or im-

mediately thereafter, they are proper to be

considered to determine whether such intent

existed in his mind at the time the perpetra-

tion of the offense charged was attempted.

Patterson v. State, 11 Ohio Cir. Dec. 602.

Tennessee.— Williams v. State, 2 Humphr.
585.

England.— B-ex v. Lloyd, 7 C. & P. 318,

32 E. 0. L. 633; Reg. v. Wright, 4 F. & F.

967.

9. Jacobi v. State, 133 Ala. 1, 32 So. 158.

10. 1 Hale P. C. 635.

11. 1 Hale P. C. 636. See Barnett v. State,

83 Ala. 40, 45, 3 So. 612; Davis v. State, 120

Ga. 433, 436, 48 S. E. 180; Black v. State, 119

Ga. 746, 749, 47 S. E. 370 : Smith v. State, 77

[II, B, 3, a]
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must prove beyond a reasonable doubt that defendant committed the act charged,
and that he did so under such circumstances that every element of the offense
existed." Defendant may be convicted on the testimony of a very yoimg child,

one over four years of age, if there are corroborating circumstances;" but if the
testimony of the child is procured by promises or requests and not on her voluntary
complaint the evidence is insufficient to convict." There may be a conviction
without the testimony of the female injured."

b. The Carnal Knowledge. On a prosecution for rape the fact of penetration
must be proved beyond a reasonable doubt.^° Proof of penetration, however,

Ga. 705, 711; Crockett v. State, 49 Ga. 185,
188; State v. Tomlinson, 11 Iowa 401, 405;
State V. Connelly, 57 Minn. 482, 485, 59
N. W. 479; State v. Burgdorf, 53 Mo. 65, 67;
Mathews v. State, 19 Xebr. 330, 335, 27 N. W.
234; Conners v. State, 47 Wis. 523, 2 N. W.
1143.

12. Colorado.— Bueno r. People, 1 Colo.
App. 232^ 28 Pae. 248.
Florida.— 'KoWis r. State, 27 Fla. 387, 9

So. 67.

Georgia.— Wesley v. State, 65 Ga. 731.
Illinois.— Stevens v. People, 158 111. Ill,

41 N. E. 856; Gifford i: People, 87 111. 210;
Barney v. People, 22 111. 160.

Indiana.— Hutching r. State, 140 Ind. 78,
39 N. E. 243; Eyler v. State, 71 Ind. 49.
Iowa.— State r. Cassidy, 85 Iowa 145, 52

N. W. 1; Pollard v. State, 2 Iowa 567.
Kansas.— State v. Crawford, 39 Kan. 257,

18 Pac. 184.

Minnesota.— State v. Connelly, 57 Minn.
482, 485, 59 N. W. 479.

llississippi.— Monroe v. State, 71 Miss.
196, 13 So. 884.

Missouri.— State r. Patrick, 107 Mo. 147,
17 S. W. 686, (1891) 15 S. W. 290; State v.

Dalton, 106 Mo. 463, 17 S. W. 700; State v.

Witten, 100 Mo. 525, 13 S. W. 871.

yehraska.— Mathews c. State, 19 Nebr.
330, 27 N. W. 234; Oleson v. State, 11 Nebr.

276, 9 N. W. 38, 38 Am. Eep. 366.

Texas.— Davis v. State, 43 Tex. 189;
Dickey r. State, 21 Tex. App. 430, 2 S. W.
809.

Virginia.— Brown c. Com., 82 Va. 653

;

Boxley v. Com., 24 Gratt. 649.

West Virginia.— State v. Perry, 41 W. Va.
641, 24 S. E. 634.

Wisconsin.— State r. Hooks. 69 Wis. 182,

33 N. W. 57, 2 Am. St. Rep. 728.

See 42 Cent. Dig. tit. " Rape," § 71 et seq. ;

and cases cited under the following sections.

Character of evidence.— In cases of rape,

the question of guilt or innocence should not

be measured arbitrarily Ly the character of

the evidence, whether positive or negative,

direct or circumstantial. It should be de-

cided by the weight of the evidence, and all

the facts should be submitted to the Jury un-

der the charge of the court. Innis v. State,

42 Ga. 473.

Evidence held sufficient to support convic-

tion of rape see People v. Caulfield, 7 Cal.

App. 656, 95 Pac. 666; Canida v. State, 130

Ga. 15, 60 S. E. 104; Johnson i-. State, 128

Ga 102, 57 S. E. 353 ; Smith r. State, 91 Ga.

10, 16 S. E. 378; People v. Benson, 236 111.
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104, 86 N. E. 188; Bean v People, 124 111. 576,
16 N. E. 656; Ransbottom r. State, 144 Ind.

250, 43 N. E. 218; Smith v. Com., 119 Ky.
280, 83 S. W. 647, 26 Ky. L. Rep. 1229;
People v. Randall, 133 Mich. 516, 95 N. W.
551; State r. Zempel, 103 Minn. 428, 115
N. W. 275; State v. Reid, 39 Minn. 277, 39
N. W. 796; State v. Campbell, 210 Mo. 202,
109 S. W. 706; State r. Smith, 203 Mo. 695,
102 S. W. 526; State v. De Witt, 186 Mo. 61,

84 S. W. 956; Younger i\ State, 80 Nebr.
201, 114 N. W. 170; Murphy r. State, 15
Nebr. 383, 19 N. w. 489; Pierce v. State, (Tex.

Cr. App. 1908) 113 S. W. 148; Rusk v. State,

53Tex. Cr. 338, IIOS.W. ,"=.8; Brown v. State,

52 Tex. Cr. 267, 106 S. W. 368; Dove v.

State, 36 Tex. Cr. 105, 35 S. W. 648; Shep-
ard V. State, 34 Tex. Cr. 35, 28 S. W. 816;
Thomas v. Com., 106 Va. 855, 56 S. E. 705;
Fry V. Com., 82 Va. 334; State v. Bailey, 31

Wash. 89, 71 Pac. 715; State v. Roller, 30
Wash. 692, 71 Pae. 718. See 42 Cent. Dig.

tit. " Rape," § 71 et seq.

Evidence held insufficient to support con-
viction of rape see Curby r. Territorv, 4
Ar!7. 371, 42 Pac. 953; Bueno r. People, 1

Colo. App. 232, 28 Pae. 248; Hutchins v.

State, 140 Ind. 78, 39 N. E. 243; Adams r.

State, (Miss. 1908) 47 So. 787; Allen r. State,

(Miss. 1908) 45 So. 833; Monroe r. State,

71 Miss. 196, 13 So. 848; State i\ Goodale,
210 Mo. 275, 109 S. W. 9; Oleson r.

State, 11 Nebr. 276, 9 N. W. 38, 38 Am. Rep.
366; Cowles v. State, 51 Tex. Cr. 498, 102
S. W. 1128; Skeen v. State, 51 Tex. Cr. 39,

100 S. W. 770; Mooney v. State, 29 Tex. App.
257, 15 S. W. 724; Nicholas v. State, 23 Tex.
App. 317, 5 S. W. 239; Dickey v. State, 21
Tex. App. 430, 2 S. W. 809; Lawson v. State,

17 Tex. App. 292; Brown v. Com., 82 Va.
653; Boxley v. Com., 24 Gratt. (Va.) 649;
Lam Yee v. State, 132 Wis. 527, 112 N. W.
425. See 42 Cent. Dig. tit. "Rape," § 71
et seq.

13. People r. Cesena, 90 Cal. 381, 27 Pac.
300; State r. Johnson, 133 Iowa 38, 110
N. W. 170; State p. Juneau, 88 Wis. 180, 59
N. W. 580, 43 Am. St. Rep. 877, 24 L. R. A.
857.

14. People i\ Beech, 129 Mich. 622, 89
N. W. 363; Elam v. State, (Tex. Cr. App.
1892) 20 S. W. 710.

15. People V. Bates, 2 Park. Cr. (N. Y.)
27.

16. Williams r. State, 53 Fla. 84, 43 So.

431; Wesley v. State, 65 Ga. 731; Davis v.

State, 43 Tex. 189; Skeen r. State, 51 Tex.

Cr. 39, 100 S. W. 770; Blair i'. State, (Tex.
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need not be in any particular form of words; '^ it may be shown by direct or cir-

cumstantial evidence/' and the slightest proof of actual penetration is sufficient

to go to the jury.^° If penetration is the only inference comportable with the

evidence it is sufScient.^" The admissions of defendant are sufficient proof of

sexual intercourse.^"- It is not necessaiy to prove emission. ^^

c. Impoteney. Where there is a conflict of testimony impotency is a question

for the jury."

d, Identifleation of Defendant. The evidence must be sufficient to show
beyond a reasonable doubt that defendant is the person who committed the

offense.^ The identification may be either by direct or circumstantial evidence.^'

It is sufficient if prosecutrix identify defendant, especially if there are corroborating

circumstances, notwithstanding he may offer contradictory evidence.^" The con-

Cr. App. 1900) 56 S. W. 622; Wood v. State,

12 Tex. App. 174. See swpra, I, A, 2, e, (il).

Evidence held insufacient see People v.

Howard, 143 Cal. 316, 76 Pac. 1116; Wesley
V. State, 65 Ga. 731; State c. Crawford, 39
Kan. 257, 18 Pac. 184; State v. Dalton, 106
Mo. 463, 17 S. W. 700; People v. Tench, 167
N. Y. 520, 60 N. E. 737, 15 N. Y. Cr. 501;
Davis V. State, 43 Tex. 189.

Contradictory testimony of prosecutrix.

—

A conviction of rape cannot be based on con-

tradictory testimony of the prosecuting wit-

ness as to whether there was penetration.

State V. Forshee, 199 Mo. 142, 97 S. W. 933;
Vickers v. U. S., (Okla. Cr. App. 1908) 98

Pac. 467.

17. People V. Bernor, 115 Mich. 692, 74
N. W. 184; State v. Hodges, 61 N. C. 231;
Reg. V. Bedere, 21 Ont. 189.

18. California.— People v. Howard, 143

Cal. 316, 76 Pac. 1116; People v. Mayes, 66
Cal. 797, 6 Pac. 691, 56 Am. Rep. 126.

Georgia.— Collins v. State, 73 Ga. 76.

Indiana.— Taylor v. State, HI Ind. 279,

12 N. E. 400.

loir.a.— State v. Carnagy, 106 Iowa 483,

76 N. W. 805; State v. Enright, 90 Iowa
520, 58 N. W. 901.

Kentucky.— '^hite v. Com., 96 Ky. 180, 28

S. W. 340, 16 Ky. L. Rep. 421.

Michigan.— People v. Scouten, 130 Mich.

620, 90 N. W. 332.

Nevada.— State v. Depoister, 21 Nev. 107,

25 Pac. 1000.

Wew York.— People v. Tench, 167 N. Y.

520, 60 N. E. 737, 15 N. Y. Cr. 501.

Pennsylvania.— Com. v. Senak, 9 Kulp
658.

rea!os.— Word v. State, 12 Tex. App. 174.

Wisconsin.— BTSL-aev v. State, 25 Wis. 413.

Canada.— B.eg. v. Bedere, 21 Ont. 189.

See 42 Cent. Dig. tit. "Rape," § 73.

Evidence held sufficient see State v. En-

right, 90 Iowa 520, 58 N. W. 901; State v.

DufFey, 128 Mo. 549, 31 S. W. 98; Comstock

V. State, 14 Nebr. 205, 15 N. W. 355; Wood
V. State, 12 Tex. App. 174.

19. People V. Courier, 79 Mich. 366, 44

N. W. 071; State v. Depoister, 21 Nev. 107,

25 Pac. 1000.

20. Indiana.— Bradburn r. State, 162 Ind.

689, 71 N. E. 133, holding that a conviction

may be upheld, although the answer of the

prosecuting witness to a question a.s to pene-

tration did not declare in unambiguous terms
that there was penetration, but the inference

that there was was the only one comportable
with the evidence.

loica.— State v. Carnagy, 106 Iowa 483,

76 N. W. 805.

Minnesota.— State v. Newman, 93 Minn.
393, 101 N. W. 499.

Nelraska.— Comstock v. State, 14 Nebr.
205, 15 N. W. 355.

Texas.— Duckworth v. State, 42 Tex. Cr.

74, 57 S. W. 665; Rodgers v. State, 30 Tex.

App. 510, 17 S. W. 1077.

21. State V. Enright, 90 Iowa 520, 58N.W.
901 ; State v. Duffey, 128 Mo. 549, 31 S. W.
98.

22. See supra, I, A, 2, e, (in).

23. Where, in a prosecution for rape, de-

fendant testified positively that he was im-

potent, and a physician introduced by de-

fendant testified that he could not say that

he was impotent from any physical appear-

ances, the question was for the jury. State

V. Bailey, 31 Wash. 89, 71 Pac. 715.
• 24. Boxley v. Com., 24 Gratt. (Va.) 649.

25. See Bill v. State, 5 Himiphr. (Tenn.)

155 ; Jones v. State, 1 Tex. App. 87.

26. Georgia.— Johnson v. State, 128 Ga.

102, 57 S. E. 353.

JHimois.— People v. Probst, 237 111. 390,

86 N. E. 588 (evidence held sufficient) ;

Lathrop v: People, 197 111, 169, 64 N. E. 385;

Aekeraon v. People, 124 111. 563, 16 N. B.

847; Lander v. People, 104 111. 248.

Indiana.— Sutherlin v. State, 150 Ind. 154,

49 N. E. 947.

Jowu.— State v. Baker, 106 Iowa 99, 76

N. W. 509; State v. Hatfield, 75 Iowa 592,

39 N. W. 910.

Kentucky.— Smith v. Com., 33 S. W. 825,

17 Ky. L. Rep. 1162.

Mississippi.— Alexander v. State, (1897)

21 So. 923.

We«7 York.— People v. McGuinness, 15

N. Y. Suppl. 230.

Oregon.— State v. Lee, 33 Oreg. 506, 56

Pac. 415.

Texas.— Sawyer i: State, 39 Tex. Cr. 557,

47 S. W. 650; Dove c. State, 36 Tex. Cr.

105, 35 S. W. 648; Doyle v. State, 5 Tex.

App. 442, holding that proof of injury to

the person of the child, and identification

cf defendant by another child, a witness to

the transaction, is sufficient to sustain a

[II, B, 3, d]
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fessions or admissions of defendant are sufficient identification." The sufficiency

of the identification is a question for the jury if there is any evidence of identity.^*

e. Age of Defendant. On the trial of an indictment for statutory rape of a
female under the age of consent, where the commonwealth rests without offering

any evidence of the age of the prisoner or as to his identity as the person indicted,

and without offering his appearance in evidence, it is reversible error for the court

to submit the age of the prisoner to the jury on his appearance, without more.^"

If there is evidence of age, and the jury find that defendant was of sufficient age,

the verdict will not be disturbed.^"

f. Married Women; Husband and Wife. On an indictment under a statute
pimishing the rape of a married woman, not the wife of defendant, it must be
proved that the prosecutrix was a married woman and that she was not defend-
ant's wife.^' Where, on a trial for rape, there is ample opportunity for the state

to prove directly that the accused and the prosecutrix were not husband and
wife, indirect evidence of that fact will not suffice.'^

g. Want of Consent, Force, and Resistance— (r) In GenEnAL. To justify a
conviction of rape or assault with intent to rape, where the prosecutrix was over
the age of consent and otherwise capable of consenting, the evidence must shsw
beyond a reasonable doubt force and want of consent or the equivalent.^^ The

conviction of assault with, intent to com-
mit a rape on a child five years old, not-

withstanding positive testimony in support
of an alibi.

Virginia.— Thomas v. Com., 106 Va. 855,

56 S. E. 705; Cunningham v. Com., 88 Va.
37, 13 S. E. 309.

^Yisconsin.— Roszczyniala i'. State, 125
Wis. 414, 104 N. W. 113.

Uncorroborated identification.— Under Va.
Rev. Code, § 3484, providing that the evi-

dence, on a motion to set aside a verdict

as contrary to the evidence, shall be con-

sidered on appeal as on a demurrer to the

evidence, the identification of defendant by
prosecutrix, although uncorroborated, is not'

insufficient to support a conviction. Thomas
V. Com., 106 Va. 855, 56 S. E. 705.

27. State v. Icenbice, 126 Iowa 16, 101

N. W. 273. Where, in a prosecution for

statutory rape, the corpus delicti was estab-

lished by independent evidence, defendant's

admissions, including a statement that he
could go to prosecutrix's bedroom and have
intercourse there with her at any time with-

out her parents hearing him or having knowl-

edge of the fact, were sufficient to sustain

a conviction. People v. Darr, 3 Cal. App. 50,

84 Pac. 457.

28. State v. Lee, 33 Oreg. 506, 56 Pac. 415

(holding that where prosecutrix testified that

she knew it was defendant wJio ravished her,

it was sufficient to take the question of

identity to the jury, although on cross-

examination she said she told her mother
it might have been defendant's cousin, for

she did not think it looked like defendant) ;

Roszczyniala v. State, 125 Wis. 414, 104

N. W. 113.

29. Com. V. Walker, 33 Pa. Super. Ct. 167.

30. Davidson v. Com., 47 S. W. 213, 20

Ky. L. Rep. 540; Wilcox v. State, 33 Tex.

Cr. 392, 26 N. W. 989.

31. On a trial for rape upon a married
woman, where the prosecuting witness testi-
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fied, without objection on the part of the

accused, that she was at the time of tha
alleged offense the wife of one C, and other

witnesses referred to her as being C's wife

at that time, it was held that she was a
competent witness to the fact of marriage,
and that this evidence was sufficient to sup-

port a finding of the jury that she was
a married woman, and not the wife of de-

fendant at the date of the offense. State v.

Hooks, 69 Wis. 182, 33 N. W. 57, 2 Am.
St. Rep. 728.

32. People v. Gonzales, 6 Cal. App. 255, 91
Pac. 1013.

33. California.— People v. Howard, 143
Cal. 316. 76 Pac. 1116.

Colorado.—^Bigeraft i'. People, 30 Colo. 298,

70 Pac. 417; Bueno v. People, 1 Colo. App.
232, 28 Pac. 248.

Florida.— Hollis v. State, 27 Fla. 387, 9

So. 67.

Georgia.— Cheney v. State, 109 Cta. 503,

35 S. E. 153; Simmons v. State, 99 Ga. 699,

27 S. E. 755.

/iJimois.— Rucker v. People, 224 111. 131,

79 N. E. 606.

Minnesota.— State v. lago, 66 Minn. 231,

68 N. W. 909.

Mississippi.— Alfred v. State, (1902) 32
So. 54; Monroe v. State, 71 Miss. 196, 13

So. 884.

Missouri.— State v. Harney, 168 Mn. 167,

68 S. W. 620, 57 L. R. A. 846, (1901) 65
S. W. 946; State v. Patrick, 107 Mo. 147,

17 S. W. 666, 15 S. W. 290.

New York.— People v. Bransby, 32 N. Y.
525; People D. Feldman, 77 N. Y. App. Div.
639, 79 N. Y. Suppl. 115.

Texas.— Ship v. State, (Cr. App. 1898)
45 S. W. 909; Edmonson v. State, (Cr. App.
1898) 44 S. W. 154; Kennon v. State, (Cr.

App. 1897) 42 S. W. 376; Tittle v. State,

(Cr. App. 1896) 38 S. W. 202; West v.

State, (Cr. App. 1893) 21 S. W. 686; Hooker
V. State, 29 Tex. App. 327, 15 S. W. 285;
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sufficiency of proof of force and resistance depends upon the surrounding circum-
stances.^* If there is evidence that the female resisted to the extent of her exist-

ing abiJity it is sufficient to warrant conviction notwithstanding there may be
contradictory evidence.^^ Consent on the part of the woman may be sufficiently

indicated by her manner and conduct."'' On the other hand evidence of the
physical condition of the female, especially in the case of young children, is suffi-

cient to show that the crime has been committed; '*' and evidence of the condition
of the clothing when coupled with other facts is sufficient for conviction.''^ Merc
general statements of prosecutrix that she did her utmost to resist, etc., without
a statement of the acts constituting such resistance, is insufficient to show absence
of assent.^^ Evidence that the prosecutrix received money from defendant after

the alleged rape does not of itself establish consent.*"
(ii) Outcry and Complaint. The failure of the prosecutrix to make

outcry^ or complaint where she had an opportunity so to do raises a strong pre-
sumption of consent, particularly if coupled with other circumstances tending to
show consent," but if there is other evidence of resistance the mere failure to

Nicholaa v. State, 23 Tex. App. 317, 5 S. W.
239; Dickey 1;. State, 21 T..i. App. 430, 2
S. W. 809; Laiwson v. State, 17 Tex. App.
292.

Wisconsin.— Devoy v. State, 122 Wis. 148,
99 N. W. 455; O'Boyle v. State, 100 Wis.
296, 75 N. W. 989; Bohlmaun v. State, 98
Wis. 617, 74 N. W. 343.
Wyoming.— Tway v. State, 7 Wyo. 74, 50

F-.C. 188.

See 42 Cent. Dig. tit. "Rape," § 74; and
supra, 1, A, 2, f.

Evidence held insufficient see Curby v. Ter-
ritory, 4 Ariz. 371, 42 Pac. 953; Bueno v.

People, 1 Colo. App. 232, 28 Pac. 248;
HolUs V. State, 27 Fla. 387, 9 So. 67 ; Eyler
V. State, 71 Ind. 49; State v. Cassidy, 85
Iowa 145, 52 N. W. 1; Pollard v. State, 2
Iowa 567; State v. lago, 66 Minn. 231, 68
N. W. 969; Adams v. People, (Miss. 1908)
47 So. 787; Monroe v. State, 71 Miss. 196,

13 So. 884; State v. Smith, 203 Mo. 695,

102 S. W. 526; State v. Patrick, 107 Mo.
147, 17 S. W. 666, (1891) 15 S. W. 290;
Mathews v. State, 19 Nebr. 330, 27 N. W.
234; Oleson v. State, 11 Nebr. 276, 9 N. W.
38, 38 Am. Rep. 366; Walter v. People, 50
Barb. (N. Y.) 144; State v. Rhoades, (N. D.

1908) 118 N. W. 233;Ba! p. Black, (Tex. Cr.

App. 1908) 113 S. W. 534; Cowles V. State, 51

Tex. Cr. 498, 102 S. W. 1128; Rhea v. State, 30

Tex. App. 483, 17 S. W. 931; Hooker v.

State, 29 Tex. A-pp. 327, 15 S. W. 285; Law-
son V. State, 17 Tex. App. 292; Brown v.

Com., 82 Va. 653; Boxley v. Com., 24 G-ratt.

(Va.) 649.

34. Hawkins w. State, 136 Ind. 630, 36

N. E. 419; State v. Ward, 73 Iowa 532, 35

N. W. 617.

35. Arizona.— Trimble v. Territory, 8

Ariz. 273, 71 Pac. 932.

Florida.— 'Sa.rk.er v. State, 40 Fla. 178,

24 So. 69.

Indiana.— Dickerson v. State, 141 Ind. 703,

40 N. E. 667.

Iowa.— State v. Carpenter, 124 Iowa 5, 98

]Sr. W. 775; State v. Montgomery, 79 Iowa

737, 45 N. W. 292; State v. Mitchell, 68

Iowa 116, 26 N. W. 44.

[94]

Michigan.—People v. Marrs, 125 Mich. 376,

84 N. W. 284.

Missowri.— State v. Bowman, 161 Mo. 88,

62 S. W. 996.

Nebraska.— Spaulding v. State, 61 Nebr.
289, 85 N. W. 80; Cardwell v. State, 60

Nebr. 480, 83 N. W. 665.

New Mexico.— Territory v. Edie, 6 N. M.
555, 30 Pac. 851.

New York.— People v. Connor, 126 N. Y.
278, 27 N. E. 252, [affirming 9 N. Y. Suppl.

674].
Com., 26 Tex. App.

Com., 82 Va. 107, 3

Texas.— Johnson v.

399, 9 S. W. 762.

Virginia.— Bailey v.

Am. St. Rep. 87.

See 42 Cent. Dig. tit. "Rape," § 71 e* seq.

Evidence, held sufficient see Dickerson v.

State, 141 Ind. 703, 40 N. E. 667; Felton v.

State, 139 Ind. 531, 39 N. E. 228; Hawkins
V. Sta,te, 136 Ind. 630, 36 N. E. 419; State

V. Harlan, 98 Iowa 458, 67 N. W. 381 ; State

V. Montgom.ery, 79 Iowa 737, 45 N. W. 292;
State V. Ward, 73 Iowa 532, 35 N. W. 617;

State V. Mitchell, 68 Iowa 116, 26 N. W.
44; State v. Zempel, 103 Minn. 428, 115
N. W. 275; State v. Cunningham, 100 Mo.
382, 12 S. W. 376; State v. Hert, 89 Mo.
590, 1 S. W. 830; People v. Connor, 126

N. Y. 278, 27 N. E. 252 [affirming 9 N. Y.
Suppl. 074] ; Johnson v. State, 26 Tex. App.
399, 9 S. W. 762; Bailey v. Com., 82 Va.
107, 3 Am. St. Rep. 87.

36. Adama v. People, 179 111. 633, 54 N. E,

296.

37. State v. Jerome, 82 Iowa 749, 48 N. W.
722; State v. Carter, 98 Mo. 176, 11 S. W.
624; People v. O'ConneU, 12 N. Y. Suppl.

J77; De Berry v. State, 99 Tenn. 207, 42

S. W. 31.

38. State v. Jerome, 82 Iowa 749, 48 N. W.
722; State v. Carter, 98 Mo. 176, 11 S. W.
624.

39. Brown v. State, 127 Wis. 193, 106

N. W. 536.

40. State v. Fowler, 13 Ida. 317, 89 Pac. 757.

41. Arizona.— Curby v. Territory, 4 Ariz.

371, 42 Pac. 953.

Georgia.— Smith v. State, 77 Ga. 705.

[II, B, 3, g, (II)]
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make outcry or complaint is not sufficient ground for setting aside the verdict;

''^

and in all cases there may be a conviction notwithstanding the prosecutrix failed

to make outcry, or failed or delayed to complain after the outrage, where such
failure or delay is sufficiently explained."

h. Threats and Fear.''* If there is evidence of sexual intercourse, and the
display of weapons or other incriminating circumstances, and the prosecutrix
testifies that she yielded through fear and on account of threats, it is sufficient to
warrant conviction.^

/ZZimoM.— Gifford v. People, 87 111. 210;
Barney i\ People, 22 111. 160.

Indiana.— Hutchins v. State, 140 Ind. 78,
39 N. E. 243; Eyler v. State, 71 Ind. 49.

loma.— State v. Cassidy, 85 Iowa 145, 52
N. W. I.

Missouri.— State i: Patrick, 107 Mo. 147,
17 S. W. 666, (1891) 15 S. W. 290; State
V. Witten, 100 Mo. 525, 13 S. W. 871. And
see State v. Goodale, 210 Mo. 275, 109
S. W. 9.

Nebraska.— Baer i. State, 59 Nebr. 655,
81 N. W. 856; Johnson f. State, 27 Nebr.
687, 43 N. W. 425; Mathews v. State, 19
Nebr. 330, 27 N. W. 234; Oleson i\ State, 11
Nebr. 276, 9 N. W. 38, 38 Am. Eep. 366;
Fisk i'. State, 9 Nebr. 62, 2 N. W. 381.
New York.— Walter i\ People, 50 Barb.

144.

reasas.—Arnett v. State, 40 Tex. Cr. 617,
51 S. W. 385; Price v. State, 36 Tex. Cr.

143, 35 S. W. 988; Thompson v. State, 33
Tex. Cr. 472, 26 S. W. 987; Khea v. State,
30 Tex. App. 483, 17 S. W. 931; Gazley i\

State, 17 Tex. App. 267. See also Warren v.

State, (Cr. App. 1908) 114 S. W. 380. Evi-
dejice that, while a woman was waiting to get
into a vacant house, which she had been hired
to clean, defendant entered by the rear, opened
the door, led her upstairs, took hold of both
her hands, took her pocketbook and handker-
chief and a bundle of work clothes from her,

and threw them on the bed, and felt of her
bosom, and then released her ; that she then
went to inquire for the owner of the house
of a sister of his living in the neighborhood,
but told her nothing of what had happened,
and, on being told that her services were
no longer needed, returned to the house to

get her things; that defendant then put
her on the bed, and held her on it, and
began to feel of her person and tear her
clothes, and was on her, on the bed, when
the owner came in, to whom she said noth-
ing, will not support a verdict of assault
with intent to rape. Laco v. State, (Cr.

App. 1896) 38 S. W. 176.

Virginia.—^ Brown v. Com., 82 Va. 653;
Boxley r. Com., 24 Gratt. 649.

Wisconsin.— Wilcox v. State, 102 Wis. 650,
78 N. W. 763.

See 42 Cent. Dig. tit. "Rape," § 71 ei seq.

42. California.—People v. Kuches, 120 Cal.

566, 52 Pac. 1002.
Eaicaii.— Rex v. Erickson, 5 Hawaii 159.

Illinois.— Bean v. People, 124 111. 576, 16

N. E. 656.

Indiana.— Felton v. State, 139 Ind. 531,
39 N. E. 228; Eberhart v. State, 134 Ind.

651, 34 N. E. 637.
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Iowa.— State v. Cross, 12 Iowa 66, 79

Am. Dec. 519.

Kansas.— State v. Brown, 54 Kan. 71, 37
Pac. 996.

Minnesota.— State v. Reid, 39 Minn. 277,
39 N. W. 796.

Missouri.— State v. Marcks, 140 Mo. 656,
41 S. W. 973, 43 S. W. 1095; State v. Wit-
ten, 100 Mo. 525, 13 S. W. 871.

43. California.—People v. Kuches, 120 Cal.

566, 52 Pac. 1002.

Hawaii.— Rex v. Erickson, 5 Hawaii 159.

Indiana.— Felton v. State, 139 Ind. 531,
39 N. E. 228; Eberhart V. State, 134 Ind.

651, 34 N. E. 637.

Iowa.— State v. Cross, 12 Iowa 66, 79

Am. 'Dec. 519.

Kansas.— State !'. Brown, 54 Kan. 71, 37

Pac. 996.

Minnesota.— State v. Reid, 39 Minn. 277,

39 N. W. 796.

Missouri.— State v. Goodale, 210 Mo. 275,
109 S. W. 9.

Kebraska.— Murphy v. State, 15 Nebr. 383,

19 N. W. 489.
New York.— People v. Connor, 126 N. Y.

278, 27 N. E. 252 [.affirming 9 N. Y. Suppl.

674] ; Higgins v. People, 58 N. Y. 377 ; Peo-
ple V. Terwilliger, 74 Hun 310, 26 N. Y.
Suppl. 674 [a§,rmed in 142 N. Y. 629, 37
N. E. 565].

Virginia.— Bailey v. Com., 82 Va. 107, 3

Am. St. Rep. 87.

See 42 Cent. Dig. tit. "Rape," § 75; and
supra, II, B, 2, g, (iv), (v).

InsufScient explanation of such failure or

delay see Curby i\ Territory, 4 Ariz. 371,

42 Pac. 953; State v. Cassidy, 85 Iowa 145,

52 N. W. 1; State v. Patrick, 107 Mo. 147,

17 S. W. 666, (1891) 15 S. W. 290; State
r. Witten, 100 Mo. 525, 13 S. W. 871; Walter
!'. People, 50 Barb. (N. Y.) 144; Price v.

State, 36 Tex. Cr. 143, 35 S. W. 988; Thomp-
son V. State, 33 Tex. Cr. 472, 26 S. W. 987.

Where prosecutrix was a girl of fourteen
or fifteen, weighing one hundred and fifty-

one pounds, and defendant was a youth
weighing one hundred and fifteen pounds,
and she testified that he had intercourse
with her by force, while she was sitting on
the top step of a steep stairway; that she
made no outcry because she was sick, and
made no efforts to push him down the steps,

it was held that a verdict of guilty was
not justified by the evidence. Brown v.

Com., 82 Va. 653.

44. Assault with intent to rape see infra,

II, B, 3,1, (I).

45. Arkansas.— Pleasant v. State, 13 Ark.
360.



RAPE [33 CycJ 1491

L Female Under Age of Consent.'" To sustain a conviction for carnal knowl-

edge, without force, of a female under the age of consent, the prosecution must
prove beyond a reasonable doubt that the prosecutrix was under such age.*' This

is sufficiently done when the prosecutrix or other witnesses testify positively to her

age," but where the evidence is indefinite as to age conviction is unwarranted.'"

The prosecution must also prove the fact of intercourse with defendant,*" and
that it occurred while she was under the age of consent.'*' The testimony of the

prosecutrix as to the sexual intercourse with other testimony or circumstances

tending to show the same is sufficient,*^ but if the evidence of the prosecutrix is

contradictory, and other evidence of its falsity is offered, a conviction is not
warranted.*' Where the prosecutrix was over a certain age, previous chaste

character must be shown under some statutes.** It is not necessary to prove

Florida.— ^\ci v. State, 35 Fla. 236, 17
So. 286, 48 Am. St. Rep! 245.

Indiana.— Ransbottom v. State, 144 Ind.

250, 43 N. E. 218; Felton v. State, 139 Ind.

531, 39 N. E. 228.

loira.— State v. Harlan, 98 Iowa 458, 67
N. W. 381; State v. Fernald, 88 Iowa 553,
55 N. W. 534; State v. 'Ward, 73 Iowa 532,

35 N. W. 617.

Kansas.— State v. Ruth, 21 Kan. 583.

Neio Mexico.— Territory r. Edie, 6 N. M.
555, 30 Pac. 851.

Tennessee.— Wright (;. State, 4 Humphr.
194.

Texas.— Myers v. State, (Cr. App. 1901)
62 S. "W. 750; Sharp v. State, 15 Tex. App.
171.

Virginia.— Fry i\ Com., 82 Va. 334.

See supra, I, A, 2, f, (v).

Evidence held insufEcient see Territory v.

Potter, 1 Ariz. 421, 25 Pac. 529.

46. Assault with intent to rape and at-

tempt see infra, II, B, 3, 1, (ii).

47. State v. Houx, 109 Mo. 654, 19 S. W.
35, 32 Am. St. Rep. 686; and other cases

in the notes following.

48. California.— People v. Harlan, 133 Cal.

16, 65 Pac. 9.

Michigan.— Feop\e f. Elco, 131 Mich. 519,

91 N. W. 755, 94 N. W. 1069; People v.

Bernor, 115 Mich. 692, 74 N. W. 184.

Missouri.— State v. Day, 188 Mo. 359, 87

S. W. 465; State v. Duffey, 128 Mo. 549, 31

S. W. 98.

South Dakota.—State v. Callahan, 18 S. D.

150, 99 N. W. 1100.

Texas.— Blackwell v.. State, 51 Tex. Cr.

24, 100 S. W. 774; Curry v. State, 50 Tex.

Cr. 158, 94 S. "W. 1058; Rodgers v. State,

47 Tex. Cr. 195, 82 S. W. 1041.

Washington.— State v. Phelps, 22 Wash.

181, 60 Pac. 134.

England.— Reg. i'. Nicholls, 10 Cox C. C.

476, 16 L. T. Rep. N. S. 460, 15 Wkly. Rep.

795.

49. Duckworth v. State, 42 Tpx. Cr. 74, 57

S. W. 665; Parnell v. State, (Tex. Cr. App.

1897) 42 S. W. 563; Lawrence v. State, 35

Tex. Cr. 114, 32 S. W. 530; Rex v. Wedge;

5 C. & P. 298, 24 E. C. L. 574.

50. Proof of intercourse see supra, II, B,

3, b.

51. Where prosecutrix attained the age of

consent June 9, 1897, and she testified that

defendant, with her consent, had intercourse

with her in the spring of 1897, " about cot-

ton chopping time " ; that the nights were
cool; that it was in June or July when the

first act of intercourse occurred, and that
she did not know the order of the months,
it was held that a conviction was not author-

ized. Parnell v. State, (Tex. Cr. App. 1897)
42 S. W. 563.

Evidence held sufficient see State v. Ma-
thews, 202 Mo. 143, 100 S. W. 420.

Confessien of defendant sufficiently cor-

roborated see Austin v. State, 51 Tex. Cr.

327, 101 S. W. 1162.

52. Georgia.—^ Smith v. State, 91 Ga. 10,

16 S. E. 378.

Kansas.— State v. Thomas, 58 Kan. 805,

51 Pac. 228.

Michigan.— People r. Ten Elshof, 92 Mich.
167, 52 N. W. 297.

l«sso««.— State v. Kelley, 191 Mo. 680,

90 S. W. 834; State v. De 'Witt, 186 Mo. 61,

84 S. W. 956; State v. Hunter, 171 Mo.
435, 71 S. W. 675.

Montana.— State v. Peres, 27 Mont. 358,

71 Pac. 162.

Jfelraska.— Blair v. State, 72 Nebr. 501,

101 N. W. 17; Reinoehl v. State, 62 Nebr.
619, 87 N. W. 355.

North Dakota.— State v. 'Werner, 16 N. D.
83, 112 N. W. 60.

Texas.— Rodgers v. State, 47 Tex. Cr. 195,

82 S. W. 1041; Price v. State, 44 Tex. Cr.

304, 70 S. W. 966.

Washington.— State v. Phelps, 22 Wash.
181, 60 Pac. 134.

Evidence held sufficient see State v. George,

214 Mo. 262, 113 S. W. 1116; Innocente o.

State, (Tex. Cr. App. 1908) 110 S. W. 61;
Freeney v. State, (Tex. Cr. App. 1907) 102

S. W. 113; Ricks v. State, 48 Tex. Cr. 229,

87 S. W. 345; Bartlett v. State, (Tex. Cr.

App. 1899) 51 S. W. 918; State v. Katon,
47 Wash. 1, 91 Pac. 250, notwithstanding
impeachment of prosecutrix by her own con-

duct and admissions and by the testimony
of other witnesses.

53. People v. Tarbox, 115 Cal. 57, 46 Pac.

896; State v. Huff, 161 Mo. 459, 61 S. W.
900, 1104; State t'. McMillan, 20 Mont. 407,

51 Pac. 827; Duckworth v. State, 42 Tex.

Cr. 74, 57 S. W. 665.

54. Burk v. State, 79 Nebr. 241, 112 N. W.
573. See supra, I, A, 2, d; TI, B', 1.

[11, B, 3, i]
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want of consent or force or resistance in a prosecution for carnal knowledge of a
female under the age of consent. ^^

j. Female Imbecile, Drugged, Intoxicated, or Asleep. Proof that the woman
was so imbecile or insane as to be incapable of consenting is sufficient without
proof of force and resistance.^? Evidence of mere weakness of mind alone is not
sufficient to convict/' but in case of mental weakness less evidence of want of

consent is necessary than where the female is of sound mind.^^ So there may
be a conviction of rape on proof of intercourse with a female who was insensible

from drugs. ^° And where defendant gave the woman liquor and made her
drunk, and .she testified that while she was unconscious he had sexual intercourse

with her, this was held sufficient to convict. '"' Evidence that defendant entered

the room where the female was asleep, and moved her clothing, or bedclothes, or

touched her person is usually held sufficient to convict of assault with intent

to commit rape.*'

k. Fraud, Intercourse with a woman through fraud in personating her
husband is not generally considered as rape,'^ but in Texas the statute makes it

rape if any trick or artifice is used ; and in such cases it is sufficient if she is induced

to submit by any sham or trick used to deceive her."^ In Texas, by statute, a

man may be convicted of rape by fraud, if the evidence shows that he adminis-

tered to the prosecutrix, without her knowledge or consent, a substance producing

unnatural sexual desire, or such stupor as prevented or weakened resistance,

and committed the offense while she was under the influence of such substance. °*

Evidence showing an attempt to rape by fraud is not sufficient to convict of assault

with intent to commit rape."' Proof of an attempt to have intercourse with a

married woman by personating her husband is not sufficient to convict of assault

with intent to commit rape,°° but may be sufficient to convict of attempt to

rape by fraud under the Texas statute."' A physician may, in some jurisdictions.

Evidence held sufScient see Leedom i;. State,

81 Nebr. 585, 116 N. W. 496.

55. See su'pra, I, A, 2, f, (n).
56. State v. Enright, 90 Iowa 520, 58 N. W.

901; State v. Tarr, 28 Iowa 397; State v.

Crow, 1 Ohio Dec. (Reprint) 586, 10 West.

L. J. 501. See SMjjm, I, A, 2, f, (in).

57. McQuirk v. State, 84 Ala. 435, 4 So.

775, 5 Am. St. Rep. 381; People ti. Cros-

well, 13 Mich. 427, 87 Am. Dec. 774; Lee v.

State, 43 Tex. Cr. 285, 64 S. W. 1047;

Thompson V. State, 33 Tex. Cr. 472, 26 S. W.
987.

58. Gore v. State, 119 Ga. 418, 46 S. E.

671, 100 Am. St. Rep. 182; State v. En-
right, 90 Iowa 520, 58 N. W. 901; State v,

Cunningham, 100 Mo. 382, 12 S. W. 376;

Fredericson v. State, 44 Tex. Cr. 288, 70

S. W. 754.

59. Com. V. Burke, 105 Mass. 376, 7 Am.
Rep. 531. See supra, I, A, 2, f, (m).
Evidence held insufficient see State v. Perry,

41 W. Va. 641, 24 S. E. 634, holding that

where expert medical evidence established

the probahility that a charge of rape pre-

ferred by a female patient against a phy-

sician was the result of hallucination while

under the influence of chloroform and ether,

and such charge depended entirely upon the

uncorroborated and contradicted testimony

of the patient, there should be an acquittal.

60. People v. O'Brien, 130 Cal. 1, 62 Pac.

297 ; Territory v. Edie, 6 N. M. 555, 30 Pac.

851. See supra, I, A, 2, f, (in).

61. Sullivant v. State, 8 Ark. 400; Darden

[II, B, 3, i]

V. State, 97 Ga. 407, 25 S. E. 676; Jack-

sou V. State, 91 Ga. 322, 18 S. E. 132, 44
Am. St. Rep. 25; Carter «. State, 35 Ga.

263; State r. Shroyer, 104 Mo. 441, 16

S. W. 286, 24 Am. St. Rep. 344; Edwards
V. State, 37 Tex. Cr. 242, 38 S. W. 996,

39 S. W. 368; Dibrell V. State, 3 Tex. App.
456. Compare, however, Charles v. State, 11

Ark. 389; Johnson ;;. State, 63 Ga. 355;

Hancock v. State, (Tex. Cr. App. 1898) 47

S. W. 465. And see supra, I, A, 2, f, (iii).

62. See supra, I, A, 2, f, (vi).

63. Huffman v. State, 46 Tex. Cr. 428, 80

S. W. 625; Payne v. State. 40 Tex. r'r. 202,

49 S. W. 604, 76 Am. St. Rep. 712; King
V. State, 22 Tex. App. 650, 3 S. W. 342.

Evidence held sufficient see Payne v. State,

40 Tex. Cr. 202, 49 S. W. 604, 76 Am. St.

Rep. 712.

Evidence held insufficient see Huffman ».

State, 46 Tex. Cr. 428, 80 S. W. 625 ; Mooney
v. State, 29 Tex. App. 257, 15 S. W. 724.

64. Tex. Pen. Code, art. 636. See Milton

V. State, 23 Tex. App. 204, 4 S. W. 574.

Administering cantharides see Baldridge e.

State, 45 Tex. Cr. 193, 74 S. W. 916, holding

the evidence insufficient to support a con-

viction.

65. Milton v. State, 23 Tex. App. 204, 4

S. W. 574.

66. State v. Brooks, 76 N. C. 1.

67. Stout c. State, 22 Tex. App. 339, 3 S.W.
231, where it was said that while it would

ordinarily appear exceedingly improbable

that a man should attempt to ravish a mar-
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commit a rape by having intercourse with a female patient under representation

that it is medical treatment, if she is ignorant of the nature of the act.'^ Proof

of indecent liberties taken with the person of a female by a physician under pretext

of professional duty is not sufficient to convict of assault with intent to commit
rape/"

1. Attempt and Assault With Intent to Rape— (i) /.v General. The evi-

dence does not justify a conviction of attempt to rape or assault with intent to

rape, unless it shows beyond a reasonable doubt, not only the identity of the

accused,'" but also that he committed an overt act amounting to an attempt or

assault, as the case may be,'' and that he did so with intent to have intercourse

with the prosecutrix by force and against her will, '^ unless, in some jurisdictions,

ried woman in bed with her husband, such
a cTime is by no means impossible, and it

is for the jury to decide the question upon
the evidence adduced. Stout v. State, 22
Tex. App. 339, 3 S. W. 231.

Evidence sufScient to show attempt see

Franklin v. State, 34 Tex. Cr. 203, 29 S. W.
1088.

68. Pomeroy v. State, 94 Ind. 96, 48 Am.
Rep. 146. Contra, Don Moran v. People, 25

Mich. 356, 12 Am. Rep. 283. See mpra, I,

A, 2, f, (VI).

Evidence held insufficient see Walter v.

People, 50 Barb. (N. Y.) 144.

69. Nichols v. State, 72 Ga. 191; State V.

Nash, 109 N. C. 824, 13 S. E. 874.

70. See supra, II, B, 3, d.

71. Dorsey v. State, 108 Ga. 477, 34 S. E.

135. And see supra, I, B, 2, d.

Evidence sufficient see People v. Stewart,

90 Cal. 212, 27 Pac. 200; Jackson v. State,

91 Ga. 322, 18 S. E. 132, 44 Am. St. Rep. 25;

State V. Rudd, 97 Iowa 389, 66 N. W. 748;

Payne v. Com., 110 S. W. 311, 33 Ky. L.

Rep. 229; State v. Shroyer, 104 Mo. 441, 16

S. W. 286, 24 Am. St. Rep. 344; State v.

Carter, 98 Mo. 176, 11 S. W. 624; Shepard

V. State, 34 Tex. Cr. 35, 28 S. W. 816;

Dibrell v. State, 3 Tex. App. 456.

Evidence insufficient see Clark v. State,

(Fla. 1908) 47 So. 481; Jacques v. People,

66 111. 84; Harvey v. State, (Miss. 1900)

26 So. 931; Johnson v. State, 27 Nebr. 687,

43 N. W. 425; Fisk v. State, 9 Nebr. 62, 2

N. W. 381; State v. Jeffreys, 117 N. C. 743,

23 S. E. 175; Bozeman v. State, 34 Tex. Cr.

503, 31 S. W. 389; West V. State, (Tex. Cr.

App. 1893) 21 S. W. 686; Elam v. State,

,(Tex. Cr. App. 1892) 20 S. W. 710.

Attempt to rape by fraud in personating

husband see Franklin v. State, 34 Tex. Cr.

203, 29 S. W. 1088, where the evidence was

held sufficient.

Venereal disease.—^No presumption in favor

of defendant's innocence of an assault with

intent to commit rape can be drawn from

the facts that the prosecutrix was shown

to have a venereal disease prior to and at

the time of the alleged assault, and that

defendant was shown by examination of a

physician not to have it. Comer v. State,

(Tex. Cr. App. 1892) 20 S. W. 547.

73. 4?a6oOTa.— Pumphrey v. State, (1908)

47 So. 156; Jones v. State, 90 Ala. 628, 8

So. 383, 34 Am. St. Rep. 850.

Arkansas.— WiWiums v. State, (1908) 113

S. W. 799; Charles-!). State, 11 Ark. 389.

California.— People v. Fleming, 94 Cal.

308, 29 Pac. 647.

Florida.— Claik v. State, (1908) 47 So.

481.

Georgia.— Dorsey v. State, 108 Ga. 477,

34 S. E. 135 ; Johnson v. State, 63 Ga. 355

;

Joice V. State, 53 Ga. 50.

Illinois.— Newman v. People, 223 111. 324,

79 N. E. 80; Franey v. People, 210 111. 206,

71 N. E. 443; Stevens v. People, 158 111.

Ill, 41 N. E. 856; Barr v. People, 113

111. 471.

Indiana.— Hollister v. State, 156 Ind. 255,

59 N. E. 847; White v. State, 136 Ind. 308,

36 N. E. 274.

Iowa.— State v. Canada, 68 Iowa 397, 27
N. W. 288.

Massachusetts.— Com. v. Merrill, 14 Gray
415, 77 Am. Dec. 336.

Mississippi.— Harvey v. State, (1900) 26

So. 931; Green v. State, 67 Miss. 356, 7

So. 326.

Missouri.— Stsite v. Scholl, 130 Mo. 396,

32 S. W. 968; State v. Whitsett, 111 Mo.
202, 19 S. W. 1097; State v. Owsley, 102 Mo.
678, 15 S. W. 137; State v. Priestley, 74 Mo.
24.

Nebraska.— Dunn v. State, 58 Nebr. 807,

79 N. W. 719; Krum v. State, 19 Nebr. 728,

28 N. W. 278; Garrison v. People, 6 Nebr.

274.

Neio York.— People v. Kirwan, 22 N. Y.

Suppl. 160.

Texas.— Outlaw v. State, 35 Tex. 481;
Collins V. State, 52 Tex. Cr. 455, 107 S. W.
852; Cotton v. State, 52 Tex. Cr. 55, 105

S. W. 185; Warren v. State, 51 Tex. Cr. 598,

103 S. W. 888; Washington v. State, 51 Tex.

Cr. 542, 103 S. W. 879; Scott v. State, 51

Tex. Cr. 5, 100 S. W. 159; Hudson v. State,

49 Tex. Cr. 24, 90 S. W. 177; Dina v. State,

46 Tex. Cr. 402, 78 S. W. 229; McCullough
V. State, (Cr. App. 1898) 47 S. W. 990; Mc-
Adoo V. State, 35 Tex. Cr. 603, 34 S. W.
955; Dockery v. State, 35 Tex. Cr. 487, 34

S. W. 281; 'Peterson v. State, 14 Tex. App.

162; House v. State, 9 Tex. App. 567; Rob-

ertson V. State, 30 Tex. App. 498, 17 S. W.
1068; Irving v. State. 9 Tex. App. 66. And
see Eiley v. State, (Cr. App. 1908) 114 S. W.
793
Utah.— State v. McCune, 16 Utah 170, 51

Pac. 818.

[II, B, 3, 1, (l)]
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she was under the age of consent." Defendant may be guilty of improprieties

both in speech and in act, even amounting to, aggravated assavdt, but if there is

not evidence of intent to overcome resistance with force it is insufi&cient to sustain

a verdict. '' Sohcitation, taking hold of and fondling a female, indecent exposure of

the person, and other facts of a similar nature, in the absence of proof of any intent

to use force, are not sufficient to convict. '° Such intent, however, may be inferred

from the conduct of the parties and the other circumstances." A request for

England.— Hex c. Lloyd, 7 C. & P. 318, 32
E. C. L. 633 ; Reg. v. Wright, 4 F. & F. 967.

See 42 Cent. Dig. tit. "Rape," § 79 et

seq.; and other cases cited in the notes fol-

lowing.

73. Female under age of consent see infra,

II, B, 3, 1, (II).

74. Alabama.— Jones v. State, 90 Ala. 628,
8 So. 383, 24 Am. St. Rep. 850.
Arkansas.— Anderson t. State, 77 Ark. 37,

90 S. W. 846; Quinn v. State, (1905) 84
S. W. 505; Pleasant v. State, 13 Ark. 360;
Charles v. State, 11 Ark. 389.

California.— People v. Fleming, 94 Cal.

308, 29 Pac. 647.

Georgia.— Horseford v. State, 124 Ga. 784,
53 S. E. 322; Dorsey v. State, 108 Ga. 477,
34 S. E. 135; Tiller v. State, 101 Ga. 782, 29
S. E. 424; Johnson v. State, 63 Ga. 355.

Illinois.— Traney v. People, 210 111. 206,
71 N. E. 443.

Massachusetts.— Com. i . Merrill, 14 Gray
415, 77 Am. Dec. 336.

Mississippi.— Ashford v. State, (1904) 35
So. 569; Green v. State, 67 Miss. 356, 7 So.

326.

Missouri.— State v. Hahn, 189 Mo. 241, 87
S. W. 1006; State v. Riseling, 186 Mo. 521,

85 S. W. 372; State v. Scholl, 130 Mo. 396,

32 S. W. 968; State v. Owsley, 102 Mo. 678,

15 S. W. 137.

New Tork.— People v. Kirwan, 22 N. Y.
Suppl. 160.

North Carolina.— State r. Smith, 136 N. C.

684, 49 S. E. 336; State v. Massey, 86 N. C.

658, 41 Am. Rep. 478 {overruling State c.

Neely, 74 N. C. 425, 21 Am. Rep. 496].
Ohio.— Patterson v. State, 11 Ohio Cir.

Dec. 602.

Texas.— Ross v. State, (Cr. App. 1904) 78

S. W. 503; Dina r. State, 46 Tex. Cr. 402,

78 S. W. 229; Coffee v. State, (Cr. App.
1903) 76 S. W. 761; Sirmons r. State, 44
Tex. Cr. 488, 72 S. W. 395; Caddell v. State,

44 Tex. Cr. 213, 70 S. W. 91 ; Fields i\ State,

39 Tex. Cr. 488, 46 S. W. 814; O'Brien v.

State, (Cr. App. 1897) 40 S. W. 969; Ellen-

berg i\ State, 36 Tex. Cr, 139, 35 S. W. 989

;

Mathews v. State, 34 Tex. Cr. 479, 31 S. W.
381; Steinke v. State, 33 Tex. Cr. 65, 24
S. W. S09. 25 S. W. 287; Carson v. State,

(Cr. App. 1893) 24 S. W. 409; Power v.

State, 30 Tex. App. 662, 18 S. W. 552; Car-
roll r. State, 24 Tex. App. 366, 6 S. W. 190;
Jones V. State, 18 Tex. App. 485; House v.

State, 9 Tex. App. 53.

Virginia.— Woodson v. Com., 107 Va. 895,

59 S. E. 1097.
Wisconsin.— Ford v. Schliessman. 107 Wis.

479, 83 N. W. 761; Moore i\ State, 79 Wis.
546, 48 N. W. 653.
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See 42 Cent. Dig. tit. "Rape," § 79 et seq.

75. Georgia.— Jackson v. State, 114 Ga.

861, 40 S. E. 989.

Indiana.— Hollister v. State, 156 Ind. 255,

59 N. E. 847.

Iowa.— State v. Biggs, 93 Iowa 125, 61

N. W. 417; State v. Pilkington, 92 Iowa 92,

60 N. W. 502; State v. Chapman, 88 Iowa
254, 55 N. W. 489; State v. Kendall, 73
Iowa 255, 34 N. W. 843, 5 Am. St. Rep. 679.

Mississippi.— Tynes v. State, (1901) 29
So. 91.

Nebraska.— Skinner r. State, 28 Nebr. 814,

45 N. W. 53.

North Carolina.— State r. Jeffreys, 117

y. C. 743, 23 S. E. 175.

OAio.— Blannett i. State, 8 Ohio Cir. Ct.

313, 4 Ohio Cir. Dec. 32.

Texas.— Thompson v. State, 43 Tex. 583;
Wood V. State, (Cr. App. 1901) 61 S. W.
308; Graybill i: State, 41 Tex. Cr. 286, 53

S. W. 851; Clark v. State, 39 Tex. Cr. 152,

45 S. W. 696; Bozeman i: State, 34 Tex. Cr.

503, 31 S. W. 389; Marthall v. State, 34

Tex. Cr. 22, 36 S. W. 1062; Passmore V.

State, 29 Tex. App. 241, 15 S. W. 286.

Virginia.— Hairston v. Com., 97 Va. 754,

32 S. E. 797.

76. Alabama.— Pumphrey ;. State, (1908)

47 So. 156; Brown r. State, 121 Ala. 9, 25

So. 744; Dudley v. State, 121 Ala. 4, 25 So.

742.

California.— People v. Kuches, 120 Cal.

566, 52 Pac. 1002; People r. Bowman, 6 Cal.

App. 749, 93 Pac. 198; People v. Collins, 5

Cal. App. 654, 91 Pac. 158.

Colorado.— Harlan v. People, 32 Colo. 397,

76 Pac. 792.

Georgia.— Jackson i^ State, 91 Ga. 322,

18 S. E. 132, 44 Am. St. Rep. 25; Reuben v.

State, 69 Ga. 770; Ware r. State, 67 Ga.

349; Carter v. State. 35 Ga. 263; Parker v.

State, 3 Ga. App. 336, 59 S. E. 823.

Idaho.— State v. Nell, 13 Ida. 539, 90 Pac.

860, 91 Pac. 318.

Illinois.— Lathrop v. People, 197 111. 169,

64 X. E. 385.

Indiana.— Shular v. State, 160 Ind. 300,

66 N. E. 746; Hanes v. State, 155 Ind. 112,

57 N. E. 704.

Iowa.— State v. Barkley, 129 Iowa 484,

105 N. W. 506; State f. Miller, 124 Iowa
429, 100 X. W. 334; State v. Urie, 101 Iowa
411, 70 N. W. 603; State v. Rudd, 97 Iowa
389, 66 N. W. 748; State v. Delong, 96

Iowa 471, 65 N. W. 402; State c. Grossheim,

79 Iowa 75, 44 N. W. 541.

Kentucky.— Gibson v. Com., 104 S. W. 351,

31 Kv. L. Rep. 945; Bowman v. Com., 104

S. W. "263, 31 Ky. L. Rep.- 828 ; McComb V.

Com., 12 S. W. 382, 11 Kv. L. Rep. 508.
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intercourse, with a threat to injure if refused, but where no force is used, is not suffi-

cient to convict of assault with intent to rape." If defendant makes an assault

with intent to rape and the woman resists at first but finally consents to inter-

course, this is sufficient to convict of assault with intent to rape but not of rape.'^

(ii) Female Under Age of Consent. On a prosecution for attempt, or

assault with intent, to rape a female under the age of consent the evidence must
show the attempt or assault and an intent on the part of defendant to have inter-

course With her.'^ In some jurisdictions the rule that a female under the age of

consent is incapable of consenting to intercourse is not applied to indictments

for attempt or assault with intent to commit rape, and proof of want- of age alone,

in the absence of proof of intent to use force, is not sufficient to convict; ^ but in

most jurisdictions the rule is otherwise, and proof of intent to use force is not
necessary. ^^

m. Corroboration of Prosecutrix— (i) In Absence of a Statute. In the
absence of a statute requiring corroboration the unsupported testimony of the

Massachusetis.— Com. v. Thompson, 116

Mass. 346.

Michigan.— People v. Toutant, 133 Mich.
520, 95 N. W. 541.

Missouri.— State r. Espensohied, 212 Mo.
215, 110 S. W. 1072; State v. Plainer, 196
Mo. 128, 93 S. ^Y. 403; State v. Urspruch,
191 Mo. 43, 90 S. \V. 451 ; State v. Neal, 178

Mo. 63, 76 S. W. 958; State v. Huff, 161

Mo. 459, 61 S. W. 900, 1104; State v. Edie,

147 Mo. 535, 49 S. W. 563; State v. Alcorn,

137 Mo. 121, 38 S. W. 548; State v. Shroyer,

104 Mo. 441, 16 S. W. 286, 24 Am. St. Rep.
344; State v. Carter, 98 Mo. ,176, 11 S. VV.

624; State v. Smith, 80 Mo. 510.

Nebraska.— Strong v. State, 63 Nebr. 440,

88 N. W. 772.

North Carolina.— State v. Arnold, 146
N. C. 602, 60 S. E. 504; State v. Mehaffey,
132 N. C. 1062, 44 S. E. 107 ; State v. Garner,
129 N. C. 536, 40 S. E. 6; State v. Page, 127

N. C. 512, 37 S. E: 66; State v. Deberry,
123 N. C. 703, 31 S. E. 272; State r. Wil-
liams, 121 N. C. 628, 28 S. E. 405; State v.

Mitchell, 89 N. C. 521.
Oregon.— State i'. Daly, 16 Oreg. 240, IS

Pac. 357.

Pennsylvania.— Com. v. Bell, 13 Pa. Super.

Ct. 576.

Texas.— Railsback v. State, 53 Tex. Cr.

542, 110 S. W. 916; Bourland v. State, 49
Tex. Cr. 197, 93 S. W. 115; Castle v. State,

49 Tex. Cr. 1, 90 S. W. 32; Perkins v. State,

(Or. App. 1904) 80 S. W. 619; Riddling v.

State, (Cr. App. 1903) 77 S. W. 805; Berry
V. State, 44 Tex. Cr. 395, 72 S. W. 170; Mc-
Cullough V. State, (Cr. App. 1898) 47 S. W.
990; Farmer v. State, (Cr. App. 1898) 45

S. W. 701; Crew v. State, (Cr. App. 1893)
22 S. W. 973; Dibrell v. State, 3 Tex. App.
456.

yermoOT*.— State v. Clark, 77 Vt. 10, 58
Atl. 796.

Virginia.— Cunningham v. Com., 88 Va.
37, 13 S. E. 309.

Wisconsin.— Bannen v. State, 115 Wis.

317, 91 N. W. 107, 965.

Wyoming.— Ross v. State, 16 Wyo. 285,

93 Pac. 299, 94 Pac. 217.

See 42 Cent. Dig. tit. " Rape," § 79 et seq.

77. Ross 1-. State, (Tex. Cr. App. 1904) 78
S. W. 514; Taylor v. Sta,te, 22 Tex. App. 529,

3 S. W. 753, 58 Am. Rep. 656.

78. Pratt v. State, 51 Ark. 167, 10 S. W.
233; State V. Delong, 96 Iowa 471, 65 N. \V.

402; State v. Atherton, 50 Iowa 189, 32 Am.
Rep. 134; State v. Cross, 12 Iowa 68, 79
Am. Dec. 519; State v. Bagan, 41 Minn. 285,

43 N. W. 5.

79. See supra, I, B, 2, d, g.
Evidence sufScient see Tuttle v. State, 83

Ark. 379, 104 S. W. 135; Territory v. Keyes,
5 Dak. 244, 38 N. \v. 440 ; Boyd v. State, 74
Ga. 356; Hanes v. State, 155 Ind. 112, 57
N. E. 704; State v. Jerome, 82 Iowa 749,

48 N. W. 722; State v. Prather, 136 Mo. 20,

37 S. W. 805; Head v. State, 43 Nebr. 30,

61 N. W. 494; Wilson v. State, (Tex. Cr.

App. 1903) 73 S. W. 16; Glover v. Com., 86
Va. 382, 10 S. E. 420.

Evidence insufficient see Draper v. State,

(Tex. Cr. App. 1900) 57 S. W. 655.

Testimony of very young child.— A con-

viction of an indecent assault on a child may
be sustained on the testimony, with some
corroboration, of a five-year-old child, who
was under the age of five years when the

offense was alleged to have been committed.
State V. Juneau, 88 Wis. 180, 59 N. W. -580,

43 Am. St. Rep. 877, 24 L. R. A. 857.

80. Toulet V. State, 100 Ala. 72, 14 So.

403 ; People v. Stamford, 2 Wheel. Cr. (N. Y.)

152.

81. Arkansas.— Tuttle v. State, 83 Ark.

379, 104 S. W. 135.

California.— People v. Collins, 5 Cal. App.
654, 91 Pac. 158.

Dakota.— Territory v. Keyes, 5 Dak. 244,

38 N. W. 440.

Indiana.— Hanes v. State, 155 Ind. 112,

57 N. E. 704.

Nelraska.— HeSidL v. State, 43 Nebr. 30, 61

N. W. 494.

Texas.— BUir v. State, (Cr. App. 1900)

60 S. W. 879; Croomes )'. State, 40 Tex. Cr.

672, 51 S. W. 924, 53 S. W. 882 [overruling

Hardin v. State, 39 Tex. Cr. 426, 46 S. W.
803].

Virginia.— Glover v. Com., 86 Va. 382, 10

S. E. 420.

[II, B, 3, m, (I)]
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prosecutrix, if believed by the jury, is sufficient to convict of rape or of attempt
or assault with intent to rape,*^ even though she is of ill-fame for chastity, ^^ or

is under the age of consent and consents to the intercourse," or is a young child. *^

Washington.— State v. Marselle, 43 Wash.
273, 86 Pac. 586.

See supra, I, B, 2, g.
82. Alabama.— Barnett v. State, 83 Ala.

40, 3 So. 612; Boddie v. State, 52 Ala. 395.
Arizona.— Trimble v. Territory, 8 Ariz.

273, 71 Pao. 932; Curby v. Territorj^ 4 Ariz.
371, 42 Pac. 953.

Arkansas.— Bond v. State, 63 Ark. 504,
39 S. W. 554, 58 Am. St. Eep. 65; Frazier
i: State, 56 Ark. 242, 19 S. W. 838.

California.— People v. Bene, 130 Cal. 159,
62 Pac. 404; People v. Logan, 123 Cal. 414,
56 Pac. 56; People r. Wessel, 98 Cal. 352, 33
Pac. 216; People i: Gardner, 98 Cal. 127,
32 Pac. 880; People v. Stewart, 97 Cal. 238.
32 Pac. 8; People c. Fleming. 94 Cal. 308, 29
Pac. 647; People r. Mesa, 93 Cal. 580, 29
Pac. 116; People v. Stewart, 90 Cal. 212,

27 Pac. 200; People v. Mayes, 66 Cal. 597, 6

Pac. 691, 56 Am. Eep. 126; People v. Ah
Lung, 2 Cal. App. 278, S3 Pac. 296. And see

People i: Corey, (App. 1908) 97 Pac. 907.

Colorado.— Peckham v. People, 32 Colo.

140, 75 Pac. 422.
Connecticut.— State v. Lattin, 29 Conn.

389.

Florida.— Doyle i. State, 39 Fla. 155, 22
So. 272, 63 Am. St. Eep. 159.

Georgia.— Assault with intent to rape.

Scott V. State, 3 Ga. App. 479, 60 S. E.
112; Parker v. State, 3 Ga. App. 336, 59
S. E. 823; Fields r. State, 2 Ga. App. 41,
58 S. E. 327. But see as to rape Davis v.

State, 120 Ga. 433, 48 S. E. 180.

Idaho.— State v. Anderson, 6 Ida. 706, 59
Pac. 180.

Illinois.— Crocker v. People, 213 111. 287,
72 N. B. 743 ; Johnson r. People, 197 111. 48,
64 N. E. 286.

Kansas.— State r. Tinkler, 72 Kan. 262,
83 Pac. 830.

Kentucky.— Lynn v. Com., 13 S. W. 74, 11

Ky. L. Eep. 772.

Michigan.— People v. Bates, 70 Mich. 234,
38 N. W. 231.

Mississippi.— Monroe i\ State, 71 Miss.
196, 13 So. 884.

Missouri.— State i: Dilts, 191 Mo. 665, 90
S. W. 782; State r. Miller, 191 Mo. 587, 90
S. W. 767; State v. Wertz, 191 Mo. 569,
90 S. W. 838; State v. Welch, 191 Mo. 179,
89 S. W. 945; State r. Day, 188 Mo. 359, 87
S. W. 465; State v. Pollard, 174 Mo. 607,
74 S. W. 969; State r. Armstrong, 167 Mo.
257, 66 S. W. 961; State v. Harris, 150
Mo. 56, 51 S. W. 481; State v. Marcks,
140 Mo. 656, 41 S. W. 973, 43 S. W. 1095;
State ('. Dusenberry, 112 Mo. 277, 20 S. W.
461; State v. Wilcox, 111 Mo. 569, 20 S. W.
314, 33 Am. St. Eep. 551.

Montana.— State r. Jones, 32 Mont. 442,
80 Pac. 1095; State r. Peres, 27 Mont. 358,
71 Pac. 162.

Nebraska.-— Hammond r. State, 39 Nebr.
252, 58 N. W. 92; Eager v. State, 22 Nebr.
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332, 35 N. W. 195; Garrison v. People, 6

Nebr. 274.

Oklahoma.— Brenton v. Territory, 15 Okla.

6, 78 Pac. 83. And see Harmon v. Territory,

15 Okla. 147, 79 Pac. 765.

Oregon.— State v. Knighten, 39 Oreg. 63,

64 Pac. 866, 87 Am. St. Eep. 647.

Tewas.— Wallace v. State, 48 Tex. Cr.

548, 89 'S. W. 827; Hamilton v. State, 41
Tex. Cr. 599, 58 S. W. 93; Hill v. State, (Cr.

App. 1903) 77 S. W. 808; Keith v. State,

(Cr. 1900) 56 S. W. 628.

Utah.— State v. Hillberg, 22 Utah 27, 61
Pac. 215.

Virginia.—^ Thomas v. Com., 106 Va. 855,

56 S. E. 705; Givens v. Com., 29 Gratt.

830.
Washington.— State v. Conlin. 45 Wash.

478, 88 Pac. 932 ; State v. Fetterly, 33 Wash.
599, 74 Pac. 810; State v. Poller, 30 Wash.
692, 71 Pac. 718.

Wisconsin.— Brown «;. State, 127 Wis. 193,

106 N. W. 536; Lanphere v. State, 114 Wis.

193, 89 N. W. 128.

Wyoming.— Tway v. State, 7 Wyo. 74, 50
Pac. 188.

England.— Anon., 3 Euss. C. & M. 654.

See 42 Cent. Dig. tit. "Rape," §§ 83, 84.

Physical examination or medical testimony
is not necessary to convict. Barnett v. State,

83 Ala. 40, 3 So. 612; Fi-azier r. State, 56
Ark. 242, 19 S. W. 838; State v. Lattin, 29
Conn. 389; State v. Bateman, 198 Mo. 213,

94 S. W. 843 ; Harmon v. Territory, 15 Okla.
147, 79 Pac. 765.

Chastity of female.— On a trial for illicit

intercourse with a female under the age of

eighteen, not previously unchaste, it is suffi-

cient if the jury be satisfied beyond a reason-

able doubt that prosecutrix was not pre-

viously unchaste, and her evidence that she
was not previously unchaste is not required

to be corroborated. Leedom v. State, 81 Nebr.

585, 116 N. W. 496.

83. Barnett v. State, 83 Ala. 40, 3 So.

612; Boddie v. State, 52 Ala. 395. Compare,
however. State v. Anderson, 6 Ida. 706, 59

Pac. 180.

84. This does not make her an accomplice
of defendant so as to render corroboration

of her testimony necessary. Bond i'. State,

63 Ark. 504, 39 S. W. 554. 58 Am. St. Rep.
129; State c. Tuttle, 67 Ohio St. 446, 66 N. E.

524, 93 Am. St. Rep. 689 ; State v. Knighten,
39 Oreg. 63, 64 Pac. 866. 87 Am. St. Rep.

647; Hamilton v. State, 36 Tex. Cr. 372, 37

S. W, 431; State v. Hilbcrg, 22 Utah 27, 61

Pac. 215; State v. Mobley, 44 Wash. 549,

87 Pac. 815. And see Reg. v. Tyrrell, [1894]
1 Q. B. 710, holding that the girl was not

indictable as an aider and abetter.

85. People r. Stewart, 90 Cal. 21.2, 27

Pac. 200 (twelve years) ; State v. Lattin,

29 Conn. 389 (nine" years) ; Givens v. Com.,

29 Gratt. (Va.) 830 (eleven years).
Corroboration sufficient see State v. Le
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But defendant should not be convicted without corroboration where the testi-

mony of the prosecutrix bears on its face indications of unrehabihty or improba-
biUty, and particularly when it is contradicted by other evidence; ^° and where
the evidence preponderates in favor of defendant, or the verdict appears to have
been influenced by passion or prejudice, it should always be set aside unless there

is corroboration of prosecutrix.*' The mere fact that defendant testifies in his

own behalf and positively denies his guilt does not, by the weight of authority,

render corroboration of the prosecutrix necessary.**

Blanc, 3 Brev. (S. C.) 339; State v. Blythe,
20 Utah 379, 58 Pac. 1108.

Physical examination or medical testimony
in confirmation of the child's testimony is

not necessary. State v. Lattin. 29 Conn.
389.

86. California.— People v. Ardaga, 51 Cal.

371; People v. Benson, 6 Cal. 221, 65 Am.
Dec. 506.

Georgia.— Ryals v. State, 125 Ga. 266, 54
S. E. 168; Davis v. State, 120 Ga. 433, 48
S. E. 180; Smith D. State, 77 G.a. 705.

Idaho.— State v. Baker, 6 Ida. 496, 56 Pac.
81.

Illinois.— Newman v. People, 223 111. 324,
79 N. E. 80.

Minnesota.— State v. Connelly, 57 Minn.
482, 59 N. W. 479.

Mississippi.—Allen v. State, (1908) 45 So.

833; Monroe v. State, 71 Miss. 196, 13 So.
884.

Missouri.— State v. Patrick, 107 Mo. 147,
17 S. W. 666, (1891) 15 S. W. 290. While
it is the law that a conviction for rape may
be sustained upon the uncorroborated evi-

dence of the outraged female, it is neverthe-
less equally well settled that the appellate
couri7 will closely scrutinize the testimony
upon which the conviction was obtained, and
if it appears incredible and too unsubstantial
will reverse the judgment. State v. Goodale,
210 Mo. 275, 109 S. W. 9.

NeirasJca.— Maxfield v. State, 54 Nebr. 44,

74 N. W. 401; Richards v. State, 36 Nebr.
17, 53 N. W. 1027; Mathews v. State, 19

Nebr. 330, 27 N. W. 234.

Xeic Mexico.— Mares v. Territory, 10 N. M.
770, 65 Pac. 165.

Oklahoma.— Sowers t'. Territory, 6 Okla.

436, 50 Pac. 257.

Texas.— Topolanek i: State, 40 Tex. 160;
Montresser v. State, 19 Tex. App. 281.

West Virginia.— State v. Perry, 41 W. Va.
641, 24 S. E. 634.

Wisconsin.— O'Boyle v. State, 100 Wis.
296, 75 N. W. 989.

Wyoming.— Tway r. State, 7 Wyo. 74, 50
Pac. 188.

See 42 Cent. Dig. tit. "Rape," §§ 83, 84.

Refusal of prosecutrix to submit to a medi-
cal examination does not, as a matter of

law, so discredit her as to require her testi-

mony to be corroborated. Barnett v. State,

83 Ala. 40, 3 So. 612.

Ccrroboration sufiScient see People v. Ran-

god, 112 Cal. 669, 44 Pac. 1071 (evidence

that defendant was seen coming from prose-

cutrix's room at five o'clock in the morning)
Peckham v. People, 32 Colo. 140, 75 Pac. 422

Black V. State, 119 Ga. 746, 47 S. E. 370

Smith V. Com., 83 S. W. 647, 26 Ky. L. Rep.

1229; State i. De Witt, 186 Mo. 61, 84 S. W.
956; State r. Hert, 89 Mo. 590, 1 S. W. 830;
Loar 1-. State, 76 Nebr. 148, 107 N. W. 229;
Dunn V. State, 58 Nebr. 807, 79 N. W.
719; Eager v. State, 22 Nebr. 332, 35 N. W.
195; Territory v. Edie, 6 N. M. 555, 30

Pac. 851; Keith v. State, (Tex. Cr. App.
1900) 56 S. W. 628; Mclntyre v. State,

(Tex. Cr. App. 1897) 43 S. W. 104; State
V. Roller, 30 Wash. 692, 71 Pac. 718; Han-
non V. State, 70 Wis. 448, 36 N. W. 1. The
evidence corroborative of the prosecutrix

need not tend directly to connect defendant
with the offense charged. People v. Ah Lung,
2 Cal. App. 278, 83 Pac. 296.

87. Illinois.— Cunningham v. People, 210
111. 410, 71 N. E. 389; Keller ;:. People, 204
111. 604, 68 N. E. 512.

Minnesota.— State v. Cowing, 99 Minn.
123, 108 N. W. 851.

Nebraska.— Klawitter e. State, 76 Nebr.
49, 107 N. W. 121; Livinghouse v. State, 76
Nebr. 491, 107 N. W. 854.

Texas.— Rushing v. State, (Cr. App. 1904)
80 S. W. 527; Donoghue v. State, (Cr. App.
1904) 75 S. W. 309; Adkina r. State, (Cr.

App. 1901) 65 S. W. 924; Kee ;:. State,

(Cr. App. 1901) 65 S. W. 517; Arnett v.

State, 40 Tex. Cr. 617, 51 S. W. 385.

Virginia.— Harvey t'. Com., 103 Va. 850,
49 S. E. 481.

Wyoming.— Twav v. State, 7 Wyo. 74, 50
Pac. 188.

88. Johnson v. People, 197 111. 48, 64 N. E.
286; People v. Randall, 133 Mich. 516, 95
N. W. 551; State v. Marcks, 140 Mo. 656,
41 S. W. 973, 43 S. W. 1095 [overruling
in part State v. Patrick, 107 Mo. 147, 17

S. W. 666]; State v. Dusenberrv, 112 Mo.
277, 20 S. W. 461; State v. Wilcox, 111
Mo. 569, 20 S. W. 314, 33 Am. St. Rep.
551; Harmon v. Territory, 15 Okla. 147,

79 Pac. 765 [overruling Sowers v. Territory,
6 Okla. 436, 50 Pac. 257]. And see People
r. Miller, 96 Mich. 119, 55 N. W. 675;
Tway V. State, 7 Wyo. 74, 50 Pac. 188.

Contra, Harris r. State, 80 Nebr. 195, 114
N. W. 168; Burk v. State, 79 Nebr. 241,

112 N. W. 573; Fitzgerald v. State, 78 Nebr.
1, 110 N. W. 676; Mathews v. State, 19
Nebr. 330, 27 N. W. 234; Mares v. Terri-

tory, 10 N. M. 770, 65 Pac. 165, holding also

that a disclosure of the offense by the prose-

cutrix for the first time four months after
its occurrence lias no value whatever as a
corroborating circumstance.

Corroboration sufficient see Richards v.

State, 65 Nebr. 80S, 91 N. W. 878; George
V. State, 61 Nebr. 669, 85 N. W. 840; Dunn

[II, B, 3, m, (i)]
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(ii) Vndeb Statutes. In some states it is provided by statute that there

can be no conviction of rape upon the testimony of the female " unsupported by
other evidence," ^° or unless she is corroborated by other evidence "tending to
connect the defendant with the commission of the offense," ^ or "by such other
evidence as tends to convict the defendant of the commission of the offense." "^

Where there is any corroborating evidence, its sufficiency is for the jury,"^ but

r. State, 58 Nebr. 807, 79 N". W. 719; Ham-
mond v. State, 39 Nebr. 252, 58 N. W. 92;
Fager v. State, 22 Nebr. 332, 35 N. W.
195.

Evidence insufficient see Tway v. State, 7
Wyo. 74, 50 Pac. 188. Evidence that ac-

cused was frequently with prosecuting wit-
ness is insufficient to corroborate her testi-

mony. Fitzgerald v. State, 78 Nebr. 1, 110
N. W. 676.

89. N. Y. Pen. Code, § 283.
Sufficient corroboration.— It is not neces-

sary that the prosecutrix should be cor-

roborated upon all the material points of

her testimony. People r. Terwilliger, 74
Hun (N. Y.) 310, 26 N. Y. Suppl. 674
[affirmed, in 142 N. Y. 629, 37 N. E. 565].
The corroborating evidence need not include

testimony of an eye-witness of the act itself,

or extend to everything said or done. Peo-
ple V. Adams, 72 N. Y. App. Div. 166, 76
N. Y. Suppl. 361. It may be by circum-
stantial evidence. People v. Grauer, 12 N. Y.
App. Div. 464, 42 N.' Y. Suppl. 721. Cor-

roboration held sufficient see People v. Big-
lizen, 112 N. Y. App. Div. 225, 98 N. Y.
Suppl. 361 ; People v. Hosmer, 66 N. Y. App.
Div. 616, 72 N. Y. Suppl. 480; People v.

Terwilliger, supra; People v. McKeon, 64
Hun (N. Y.) 504, 19 N. Y. Suppl. 480;
People V. Cullen, 53 Hun (N. Y.) 629, 5

N. Y. Suppl. 886; People v. Morris, 12 N. Y.
Suppl. 492.

Insufficient corroboration.— There must be
corroborating evidence fairly tending to

prove that the crime was committed, and
that it was committed by defendant. Peo-

ple v. Terwilliger, 74 Hun (N. Y.) 310, 20

N. Y. Suppl. 674 [affirmed in 142 N. Y. 629,

37 N. E. 565]. "The corroborative evidence,

whether consisting of acts or admissions,

must at least be of such a character and
quality as tends to prove the guilt of the

accused by connecting him with the crime.

. . . The corroboration must extend to every

material fact essential to constitute the

crime." People v. Page, 162 N. Y. 272, 274,

56 N. E. 750 [reversing 20 N. Y. App. Div.

637, 47 N. Y. Suppl. 1145]. Corroboration

held insufficient see People v. Page, supra

(evidence that defendant did not deny prose-

cutrix's declaration, made out of court,

charging him with the crime, when repeated

to him by a witness, and his admission to

another witness that he had " insulted the

girl," where it did not appear when, where,

or how the insult was given) ; People v.

Green, 103 N. Y. App. Div. 79, 92 N. Y.

Suppl. 508; People v. Robertson, 88 N. Y.

App. Div. 198, 84 N. Y. Suppl. 401; People

r. Haischer, 81 N. Y. App. Div. 559, 81 N. Y.
Suppl. 79; People v. Butler, 55 N. Y. App.

[II, B, 3, m, (II)]

Div. 361, 66 N. Y. Suppl. 851 (testimony of

physician who examined prosecutrix twenty
months after the alleged crime, that at the
time of such examination she was not a
virgin )

.

90. Iowa Code (1897), § 5488.
Corpus delicti.— Under this provision the

corpus delicti— the fact that the crime has
been committed by someone— may be estab-

lished by the testimony of the prosecutrix
alone, without corroboration. State v.

Ralston, (Iowa 1908) 116 N. W. 1058; State
V. Cassidy, 85 Iowa 145, 52 N. W. 1; State v.

McLaughlin, 44 Iowa 82.

Connecting defendant with crime.— But
there must be corroborating evidence tending
to connect defendant with the cotnmission
of the crime. State v. McLaughlin, 44 Iowa
82; and other cases cited infra, this note.

Sufficient corroboration.— It is sufficient if

the corroborating evidence tends to strengthen
and corroborate the prosecutrix in connect-

ing defendant with the commission of the

offense. State v. French, 96 Iowa 255, 65

N. W. 156. Corroboration held sufficient see

State V. Ralston, (Iowa 1908) 116 N. W.
1058; State v. McCausland, 137 Iowa 354,

113 N. W. 852; State v. Stevens, 133 Iowa
684, 110 N. W. 1037; State v. Waters, 132

Iowa 481, 109 N. W. 1013; State v. Crouch,
130 Iowa 478, 107 N. W. 173; State v.

Norris, 127 Iowa 683, 104 N. W. 282; State

V. Forsythe, 99 Iowa 1, 68 N. W. 446 (defend-

ant's admissions of intercourse) ; State ;;.

Cook, 92 Iowa 483, 61 N. W. 185; State v.

Sigg, 86 Iowa 746, 53 N. W. 261; State v.

Cassidy, 85 Iowa 145, 52 N. W. 1 (defend-

ant's admission yf fact of sexual intercourse);

State v. Watson, 81 Iowa 380, 46 N. W.
868; State v. Mitchell, 68 Iowa 116, 26
N. W. 44; State v. Comstock, 46 Iowa 265.

Where there is other corroborating evidence
connecting accused with the commission of

a rape, and there is evidence of flight, the

latter may be considered as furnishing ad-

ditional corroboration. State v. Ralston,
supra.

Insufficent corroboration see State v. Eg-
bert, 125 Iowa 443, 101 N. W. 191; State

r. Kunhi, 119 Iowa 461, 93 N. W. 342;
State v. Wheeler, 116 Iowa 212, 89 N. W.
978 (mere opportunity, bruises on prose-

cutrix, and the fact that she made com-
plaint, insufficient) ; State v. Chapman, 88
Iowa 254, 55 N. W. 489; State v. Stowell,

60 Iowa 535, 15 N. W. 417.

91. Wash. Laws (1907), p. 396, c. 170.

Sufficient corroboration see State v. Jonas,

48 Wash. 133, 02 Pac. 899.

92. State r. Bricker, 135 Iowa 343, 112

N. W. 645; State r. Waters, 132 Iowa 481,

109 N. W. 1013; State v. Crouch, 130 Iowa
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whether there is any corroborating evidence is a question of law for the court,

and it is error to submit such question to the jury."^ Where the statute in terms

applies to rape only, it does not require corroboration to convict of attempt or

assault with intent to rape.°^

C. Trial— l. In General. Of course the rules in relation to trials in crim-

inal cases generally which have been elsewhere stated apply in prosecutions for

rape and in prosecutions for attempt to rape or for assault with intent to rape; °^

including the rules governing the reception of evidence,"" objections to evidence

and motions to strike out," remarks and conduct of the judge,"' argument and

478, 107 N. W. 173; State v. Norris, 127
Iowa 683, 104 N. W. 282 ; State v. McLaugh-
lin, 44 Iowa 82; State f. Bailey, 50 La. Ann.
533, 23 So. 603; People v. Cullen, 1 Silv.

Sup. (N.' Y.) 424, 5 N. Y. Suppl. 888.

93. State v. Bricker, 135 Iowa 343, 112
N. W. 645; State i>. Crouch, 130 Iowa 478,

107 N. W. 173; People i\ Page, 162 N. Y.
272, 56 N. E. 750 Ireversing 20 N. Y. App.
Div. 637, 47 N. Y. Suppl. 1145].

94. State v. Cook, 92 Iowa 483, 61 N. W.
185; State v. Montgomery, 79 Iowa 737, 45
N. W. 292; State v. Grossheim, 79 Iowa 75,

44 N. W. 541; State v. Hatfield, 75 Iowa
592, 39 N. W. 910 [explaining State ';.

Stowell, 60 Iowa 535, 15 N. W. 417]; Peo-
ple V. Kirwan, 22 N. Y. Suppl, 160. And
see Fields v. State, 2 Ga. App. 41, 58 S. E.

327.

In Iowa the rule ia now extended by stat-

ute to prosecutions for assault with intent

to commit rape. Iowa Code (1897), § 5488.

95. See Ceiminal Law, 12 Cyc. 504 et

seq.

96. See Criminal Law, 12 Cyc. 543 et

seq. On trial for rape it was not error for

the court to allow the prosecutrix, after she

had stated facts brought out on cross-exam-

ination by the defense to show consent, to

be questioned in rebuttal by the state as to

whether or not she consented to the sexual

intercourse with defendant. Jones v. State,

104 Ala. 30, 16 So. 135. Where, upon trial

of an indictment for rape, the prosecutrix

stated the substance of the vulgar language

used by defendant in making his assault

upon her, and another witness stated the

exact words, and the court refused to com-

pel the prosecutrix to state the exact words,

it was held no error. State v. Hatfield, 72

Mo. 518.
Order of proof see Cbiminal Law, 12 Cyc.

555. It is not reversible error for the court

after examination of the evidence, and after

the argument on both sides is closed, to per-

mit the prosecution to prove where the of-

fense was committed. Harker r. State, S

Blaekf. (Ind.) 540. It is not an abuse of

discretion for the court to permit the prose-

cution, after both parties have rested, to

recall the prosecutrix to testify that defend-

ant never had sexual intercourse with her

with her consent, especially where defendant

has testified that he had a few days before

the alleged rape was committed. State v.

Case, 96 Iowa 264, 65 N. W. 149. It is not

necessary that a woman who has been crimi-

nally assaulted should first be examined on

an iiidictment against her assailant, before

corroborative evidence can be introduced.

Proctor V. Com., 20 S. W. 213, 14 Ky. L.

Hep. 248.

Compelling calling of witnesses see Crimi-
nal Law, 12 Cyc. 548. Where the principal

contest is over tlie age of the prosecutrix,

the prosecuting attorney has no right to re-

fuse to call as a witness one of two persons

present at her birth because the testimony
of such person will contradict that of the

other witnesses for the prosecution. People

V. Etter, 81 Mich. 570, 45 N. W. 1109. And
the prosecuting attorney should call as a
witness a physician who examined the per--

son of the prosecutrix after the alleged rape.

Donaldson v. Com., 95 Pa. St. 21. But
where the prosecutrix was defendant's eight-

year-old sister, it was held that the court's

refusal to compel the state to make her its

witness was not error. Bozeman v. State, 34

Tex. Cr. 503, 31 S. W. 389.

Permitting relative to sit by prosecuting

witness.— On the trial of an indictment for

rape, it was held not error for the judge
to permit an aunt of the prosecutrix,

who was a girl under ten years of age,

to sit by her during her examination as a

witness, warning the aunt not to speak to

or prompt her, which warning was in no
manner violated. Eodgers v. State, 30 Tex.

App. 510, 17 S. W. 1077.

97. See Criminal Law, 12 Cyc. 561 et

seq.; and People v. Moore, 86 Mich. 134, 48

N. W. 693 (insufficient objection to evi-

dence) ; Turney t'. State, 8 Sm. & M. (Miss.)

104, 47 Am. Dec. 74 (evidence admissible in

pari )

.

Dictation by parent.— In a prosecution for

raping a child, where she stated on cross-

examination that her mother had told her

to say everything that defendant had done

to her, and that she had not told on the

previous day what he had done to her, be-

cause her mother had not told her to, it was
held not to justify a motion to strike her

evidence, as being what her mother told her,

as it merely showed that she instructed her

to make a full disclosure of what happened.

State V. Steffens, 116 Iowa 227, 89 N. W.
974.

98. See Criminal Law, 12 Cyc. 538 et

seq.; Senior r. State, 97 Ga. 185, 22 S. E.

404; Shirwin v. People, 69 111. 55; State v.

Philpot, 97 Iowa 365, 66 N. W. 730; State

!'. Hatfield, 75 Iowa 592, 39 N. W. 910;

State V. Donovan, 61 Iowa 369, 16 N. W.
206.

[11, C, 1]
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conduct of the prosecuting attorney/' custody and conduct of the jury/ remarks
and applause of bystanders,^ etc.

2. Election Between Acts— a. In General. Where the indictment charges
but a single act and two or more are disclosed by the evidence, the prosecution
should be compelled, on motion of defendant, to elect on which one it will rely,^ and
when an election is made it is error not to exclude from the jury all testimony
with reference to other acts which does not tend directly to prove the particular

act reUed on.* When evidence is introduced tending directly to the proof of one
act and for the purpose of procuring a conviction upon it, an election is regarded

99. See Cbiminal Law, 12 Cye. 568 et
seq.; and People c. Duncan, 104 Mich. 460,
62 N. W. 556; State f. Robertson, 26 S. C.
117, 1 S. E. 443; Thompson v. State, 33
Tex. Cr. 472, 26 S. W. 987; Exon v. State,
33 Tex. Cr. 461, 26 S. W. 1088.

Offer and presentation of evidence see
Criminal Law, 12 Cye. 571. A conviction
of assault with intent to rape will not be
reversed because the prosecuting attorney
offered to show that defendant on several
occasions before the commission of the of-

fense charged had committed similar acts,

where the court refused to permit him to do
so. People V. Eicketts, 108 Mich. 584, 66
N. W. 483. But where, on a trial for rape,
the prosecuting attorney, on cross-examina-
tion, asked defendant " if, on the day suc-
ceeding that on which it was alleged he
committed the crime, he did not go to thn
residence of one B. and there finding Miss B.
the daughter of B. alone, did not attempt
to drag her to a lounge," etc., and then
stated to the court, in the presence of the
jury, " We intend to follow this matter ap
and show that he went right over to B.'s,

and there tried to kiss and hug Miss B. and
drag her to the lounge," Miss B. having
been summoned as a witness by the state,

and being then present in court, it was held
that such conduct of the prosecuting attorney
was unwarranted and prejudicial to the ac-

cused. Leahy v. State, 31 Nebr. 566, 48
N. W. 390.

Pointing out defendant before identification.— Where the prosecutrix identified defend-
ant as her assailant, the fact that the prose-

cuting attorney pointed him out to her before

she was asked whether she could see him
in the court-room is not such misconduct
as to require reversal of a conviction, al-

though it may weaken the credit to be given

her testimony. State v. Blunt, 59 Iowa 468,

13 N. W. 427.

Kissing child of prosecutrix.— In a prose-

cution for rape the act of counsel for the

state in kissing, in the presence of the jury,

a child born to prosecutrix, had no tendency
to prove that defendant was the father of

the child -— the point in controversy— or

that counsel thought so, and as evidence was
clearly immaterial. State v. Danforth, 73
N. H. 215, 60 Atl. 839, 111 Am. St. Eep.
600.

1. See CnmiNAi, Law, 12 Cye. 668, 688
ct seq.; and People v. Cullen," 1 Silv. Sup.
(X. Y.) 424, 5 N. Y. Suppl. 886; Mitchell

V. Com.. 89 Va. 826, 17 S. E. 480.

[II, C, 1]

2. See Ckijiinal Law, 12 Cye. 522; and
State V. Dusenberry, 112 Mo. 277, 20 S. W.
461; Brake v. State, 4 Baxt. (Tenn.) 361.

3. California.— People v. Williams, 133
Cal. 165, 65 Pac. 323; People v. Castro, 133
Cal. 11, 65 Pac. 13.

Iowa.— State v. King, 117 Iowa 484, 91

X. W. 768; State v. Brown, 58 Iowa 298, 12

N. W. 318.
Kansas.— State v. Bonsor, 49 Kan. 758,

31 Pac. 736.

Maine.— State y. Acheson, 91 Me. 240,

39 Atl. 570.

Minnesota.— State v. Masteller, 45 Minn.
128, 47 N. W. 541.

yew Tort.— People y. . Flaherty. 162 N. Y.
532, 57 X. E. 73 [reversing 27 N. Y'. App.
Div. 535, 50 N. Y. Suppl. 574].

Xorth Carolina.— State v. Parish, 104

X. C. 679, 10 S. E. 457.

Texas.— Stone v. State, 45 Tex. Cr. 91,

73 S. W. 956.

Utah.— Sta.ie v. Hilberg, 22 Utah 27, 61

Pac. 215.

See, generally. Indictments and Infobma-
Tioxs, 22 Cye. 406.

Compare, however. State i\ Scott, 172 Mo.
536, 72 S. W. 897.

Election sufficient see Leedom v. State, 81

Nebr. 585, 116 N. W. 496.

Failure to move for election.— Where dif-

ferent acts of intercourse are introduced

without objection and no motion is made
to compel the prosecution to elect, defend-

ant cannot complain on appeal because no
actual election was made. In such case the

prosecution has a right to select from the

acts proved, all being within the period

of limitations, the particular one upon which

it will rely for conviction, and in the ab-

sence of any express election from the record,

it will be presimied that the prosecution

elected to stand by the offense it first intro-

duced evidence to establish, and that evi-

dence of other acts was introduced, not

to prove substantive offenses, but in corrobo-

ration and explanation of the evidence of

the act charged. Mitchell v. People, 24

Colo. 532, 52 Pac. 671.

4. State V. Bonsor, 49 Kan. 758, 31 Pac.

736; Stone v. State, 45 Tex. Cr. 91, 73

S. W. 956. And see infra, II, C, 4, a.

Other acts tending directly to prove the

act relied on may be considered. People v.

Williams, 133 Cal. 165, 65 Pac. 323; People

r. Castro, 133 Cal. 11, 65 Pac. 13; State v.

Scott, 172 Mo. 536, 72 S, W. 897, previous

attempts. See supra, II, B, 2, t.
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as made of that act.^ Where, however, the indictment contains several counts

the court may in its discretion refuse to compel the prosecution to elect between
them, if defendant will not be prejudiced." And where an indictment charges in

one count an assault and battery and rape, the state cannot be compelled to elect

between the assault and battery and the rape.'

b. Time of Election. Some of the courts hold that the election should be
made as soon as the evidence discloses more than one act,' while others hold that

the court may in its discretion permit proof of several acts before requiring an
election.' But an election must be made before defendant is required to intro-

duce his evidence.^"

3. Questions of Law and Fact. The rules in criminal prosecutions generally

as to questions of law and fact and the respective province of court and jury
apply to prosecutions for rape, questions of law being for the court and questions

of fact for the jury."

4. Instructions — a. In General. The general rules as to instructions in

criminal cases apply in prosecutions for rape.'^ The instructions of the court

5. People V. Williams, 133 Cal. 165, 65
Pac. 323; State t. Acheson, 91 Me. 240, 39
Atl. 570; State r. Hllberg, 22 Utah 27, 61
Pac. 215. See Indictments and Infobma-
TIONS, 22 Cye. 408, 409.
Abandonment as to act first proved.— On

an indictment for carnally knowing and abus-
ing a child under the age of ten years, where
the state has proved the commission of the
offense on the day laid in the indictment,
but it is shown that the child was ten years
old on that day, the state cannot then
abandon the prosecution as to that offense,

and proceed to introduce evidence of a simi-
lar offense committed on a previous day,
although it might, in the first instance,

show its commission on a day other than
that laid in the indictment. State v. Mastel-
?er, 45 Minn. 128, 47 N. W. 541.
Duty to restrict jury.— Where, after evi-

dence of other assaults independent of the
one charged had been admitted, the jury
were instructed that, if they were satisfied

that on any date while the complainant lived

in defendant's house he was guilty of the
charge, it was their duty to convict him, it

was held error. State v. Acheson, 91 Me.
240, 39 Atl. 570; Henderson v. State, 49
Tex. Cr. 511, 93 S. W. 550.

6. People V. Walker, 113 Mich. 367, 71

N. W. 641; State v. Parish, 104 N". C. 679,

10 S. E. 457; State v. Fitzaimon, 18 R. I.

236, 27 Atl. 446, 49 Am. St. Rep. 766. See
Indictments and Iktokmattons, 22 Cye.

405; and supra, II, A, 3, d. But where a
defendant was indicted for rape, and on
a separate count for assault with intent to

ravish, and an election was made by the

prosecution at defendant's request to go to

trial on the greater charge, it was held

that the court would not permit a convic-

tion for a simple assault, or for the less

offense. Com. );. Bass, 4 Kulp (Pa.) 76.

Failure to require election not prejudicial.

—Where an indictment contained two counts,

one charging rape in the second degree, and
the other assault in the second degree, and
defendant was convicted of rape, which was
proven, the refusal to compel an election

between the two counts was not prejudicial

to defendant. People v. Garner, 64 N. Y.
App. Div. 410, 72 N. Y. Suppl. 66 [affirmed

in 169 N. Y. 585, 62 N. E. 1099].
Misdemeanors charged in separate counts

see Reg. ;;. Davies, 5 Cox C. C. 328, where
separate counts charged distinct assaults

with intent to ravish.
Principals in first degree and aiders and

abetters see Rex v. Folkes, 1 Moody C. C.

354.

7. Mills V. State, 52 Ind. 187. See supra,
II, A, 5; and Indictments and Informa-
tions, 22 Cvc. 470.

8. People "
!;. Williams, 133 Cal. 165, 65

Pac. 323; People v. Flaherty, 162 N. Y. 532,

57 N. E. 73 [reversing 27 N. Y. App. Div.

535, 50 N. Y. Suppl. 574].
9. State V. Acheson, 91 Me. 240, 39 Atl.

570; State v. Parish, 104 N. C. 679, 10

S. E. 457. See Indictments and Infoema-
TIONS, 22 Cye. 408.

10. See Indictments and Infokmations,
22 Cye. 408.

11. See Ceiminai, Law, 12 Cye. 587 et

seq.; and State v. Sigg, 86 Iowa 746, 53
K W. 261; State v. Mylor, 46 Iowa 192
(impeachment of witness) ; State v. Mc-
Laughlin, 44 Iowa 82; People v. Courier, 79
Mich. 366, 44 N. W. 571 (intent) ; State v.

Peter, 53 N. C. 19 (effect of long silence on
part of prosecutrix) ; Stout v. State, 22 Tex.
App. 339, 3 S. W. 231.

Corroboration of prosecutrix see supra, II,

B, 3, m, (II).

13. See Ceiminal Law, 12 Cye. 611 et

seq.

Assumption of facts see Hawkins v. State.

136 Ind. 630, 36 N. E. 419 (age of prosecu-
trix) ; Newton v. State, (Miss. 1893) 12 So.

560 (commission of offense). It is error

to refer in the charge to the prosecutrix as

having been " raped " or to the alleged crime
as having been committed. Brown v. State,

72 Miss. 997, 17 So. 278. See Criminal
Law, 12 Cye. 601.

As to admissions and confessions see Hogan
V. State, 46 Miss. 274; and Criminal Law,
12 Cye. 600, 628.

[n, C, 4, a]
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must apply to the case as made by the evidence.** They should not be given on
abstract propositions of law without evidence to make them applicable to the
case at bar." If there is any phase of the evidence consistent with the innocence
of defendant the court should instruct the jury with reference thereto." It is not

As to alibi see State v. Ferris, 81 Conn.
97, 70 Atl. 587.

As to credibility of witnesses see Richie
t!. State, 58 Ind. 355; Barnard v. State, 88
Wis. 656, 60 N. W. 1058; and Ckiminal
Law, 12 Cye. 604, 636.
As to credibility of defendant see Chambers

ti. People, 105 111. 409; and Ckiminal Law,
12 Cye. 608, 637.

As to inference from evidence see State v.

Smalls, 24 S. C. 591.

As to presumptions and burden of proof
see People v. Crowl, (Cal. 1893) 34 Pac.
860; People v. MeWhorter, 93 Mich. 641,
53 N. W. 780; and Ceiminal Law, 12 Cye.
609, 621.

As to purpose and effect of impeaching
evidence see State v. Gaston, 96 Iowa 505,
65 N. W. 415; and Criminal Law, 12 Cye.
607, 631, 637.

Undue prominence to particular matters
see Coon r. People, 99 111. 368, 39 Am. Rep.
28; and Criminal Law, 12 Cye. 649.

13. Alabama.—^Barnett v. State, 83 Ala.
40, 3 So. 612, holding that an instruction,

omitting parts of the evidence bearing on
the question, that the fact, if proven, that
the clothes of the prosecutrix were not soiled,

and that she was not hurt, are circumstances
from which the jury can infer her consent,

was properly refused.

Georgia.— Bryant v. State, 114 Ga. 861,
40 S. E. 995.

Iowa.— State v. Sheets, 127 Iowa 73, 102
N. W. 415; State v. McDonough, 104 Iowa
6, 73 N. W. 357.

Kentucky.— Paynter v. Com., 55 S. W.
687, 21 Ky. L. Rep. 1562. Since, under
St. (1903) § 1154, providing that whoever
unlawfully carnally knows a female of and
above twelve years of age, against her will

and consent, or by force, or whilst she is

insensible, shall be guilty of rape, the crime
may be committed by any one of the enu-

merated modes, it is not error to omit from
an instruction the word " forcibly," it em-
bracing the other modes, and being based

on the indictment and evidence. Webb v.

Com., 99 S. W. 909, 30 Ky. L. Rep. 841.

Texas.— Fnlcher v. State, 41 Tex. 233;
Henderson v. State, 49 Tex. Cr. 511, 93

S. W. 550; Herbert v. State, 49 Tex. Cr.

72, 90 S. W. 653; Suggs v. State, 46 Tex.

Cr. 151, 79 S. W. 307; Serio t'. State, 22

Tex. App. 633, 3 S. W. 784 ; Cooper v. State,

22 Tex. App. 419, 3 S. W. 334.

Wisconsin.— Bannen v. State, 115 Wis.

317, 91 N. W. 107, 965.

14. Alabama.— Shepherd v. State, 135 Ala.

9, 33 So. 268; Dryman V. State, 102 Ala.

130, 15 So. 433; Richardson v. State, 54

Ala. 158.

Arkansas.— Meisenheimer V. State, 73 Ark.

407, 84 S. W. 494.

[II, C, 4, a]

California.— People v. Jailles, 146 Cal.
301, 79 Pac. 965.

Coiorodo.— Donaldson v. People, 33 Colo.
333, 80 Pac. 906; Wortman i\ People, 25
Colo. 270, 53 Pac. 1053.

Georgia.— Coney v. State, 108 Ga. 773, 36
S. E. 907.

Illinois.— Chambers v. People, 105 111. 409.
Iowa.— State v. Steflfeus, 116 Iowa 227, 89

N. W. 974.
Michigan.— Brown v. People, 36 Mich. 203.
Missouri.— State v. Harris, 150 Mo. 56,

51 S. W. 481.
Kew York.— Higgins v. People, 58 N. Y.

377.

Xorth Carolina.— State v. Finger, 131
N. C. 781, 42 S. E. 820.

Oregon.— State v. Birchard, 35 Oreg. 484,
59 Pac. 468.

reasds.— Halsell v. State, 53 Tex. Cr. 510,
110 S. W. 441; Baldridge v. State, 45 Tex.
Cr. 193, 74 S. W. 916; Smith f. State, 44
Tex. Cr. 137, 68 S. W. 995, 100 Am. St. Rep.
849, 44 Tex. Cr. 606, 73 S. W. 400; Thomas
!'. State, (Cr. App. 1902) 70 S. W. 93;
Mclntyre v. State, (Cr. App. 1897) 43 S. W.
104; Caruth v. State, (Cr. App. 1894) 28
S. W. 532. Compare Railsback v. State, 53
Tex. Cr. 542, 110 S. W. 916.

Vermont.— State v. Wilkins, 66 Vt. 1, 28
Atl. 323.

15. Michigan.— Where there is evidence to
show that respondent never committed any
assault upon the prosecutrix, and that her
whole story is a fabrication, it is error for
the judge to ignore this defense in his charge,
and to proceed upon the assumption that
respondent's theory of the case was that
the assault did not constitute rape because
the girl did not make sufficient resistance.
People IK Evans, 72 Mich. 367, 40 S. W, 473.

Mississippi.— On a prosecution for rape,
the court should have given a requested in-

struction to the effect that if the jury be-
lieved that there might be some person who
committed the crime, and the name of that
person had not been disclosed by the evi-

dence, it was not required of the defend-
ant to show the name of any such person.
Jeffries v. State, 89 Miss. 643, 42 So. 801.

Missouri.— The court erred in refusing an
instruction that the continuation by prosecu-
trix of friendly intercourse with defendant,
after the alleged rape, was inconsistent with
defendant's guilt, and rendered her charge
improbable. State v. Patrick, 107 Mo. 147,
17 S, W, 666.

New York.— People v. Flaherty, 162 N. Y.
532, 57 N. E. 73.

Texas.— On indictment for the rape of
a female alleged in one count to have been
under ten years, and in the other above that
age, the evidence as to her age was conflict-

ing, and a preponderance of evidence showed
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proper for the court to select one circumstance to the exclusion of all others in

the evidence and charge the jury to acquit or convict on that alone.'" Where there

is evidence of other acts than that charged and relied upon for conviction, the

court should instruct the jury as to the purpose of such evidence and properly

restrict them to the act charged." The absence of the female injured from the

trial is not such a circumstance as to show that no crime has been committed,'^
nor should the jury be instructed that the failure of the husband of the prosecutrix

to kill defendant on first sight discredits his testimony."

b. Charging as to Less Offense. In most jurisdictions defendant indicted

for rape or assault with intent to rape may be convicted for that offense or for

any less offense embraced therein, as attempt to rape, assault with intent to com-
mit rape, aggravated assault, or assault and battery, etc., and the court should
so charge the jury;^" but as a rule if the evidence shows that defendant was

consent and non-penetration. The court in-

structed the jury that if they believed that
there was no such penetration, but that de-

fendant made an assault upon the prosecuting
witness, not to commit rape upon her, but
with intent to have sexual intercourse with
her, with her consent, then they should find

defendant guilty of an aggravated assault.

This was held error, as only presenting' the
question whether accused intended to have
sexual intercourse with the female's con-

sent, and not directing an acquittal if the

jury found that she was over ten years of

age and consented. 'Taylor v. State, 24 Tex.
App. 299, 6 S. W. 42.

'^asMngton.— State v. GrifSn, 43 Wash.
591, 86 Pac. 951.

'Wisconsin.— Lanphere i). State, 114 Wis.
193, 89 N. W. 128.

16. Alabama.— Where on a criminal prose-

cution the evidence as to the commission of

the offense was in conflict, defendant's testi-

mony showing him not guilty, it was proper

to refuse to instruct that if the jury be-

lieved defendant's evidence they should ac-

quit. Shepherd v. State, 135 Ala. 9, 33 So.

266.

Arkansas.— Pratt v. State, 51 Ark. 167,

10 S. W. 233.

California.—.People v. Bene, 130 Cal. 159,

62 Pac. 404; People v. Maves, 66 Cal. 597,

6 Pac. 691, 56 Am. Eep. 126.

Michigan.— On a prosecution for rape, the

failure to refer in the charge to a quarrel

between prosecutrix and defendant, which oc-

curred after the commission of the offense,

and before the making of the complaint, is

not ground for reversal, in the absence of

a request by defendant, when the court

charged the jury to carefully weigh prose-

cutrix's testimony, her appearance and man-
ner of testifying, and all other things bear-

ing upon her testimony and credibility, and
to consider the evidence of defendant, and
all the evidence. People v. Harris, 103 Mich.

473, 61 N. W. 871.

yermoni.— State v. Willett, 78 Vt. 157,

62 Atl. 48.

Instructions properly refused as incomplete

see Hooper v. State, 106 Ala. 41, 17 So. 679.

17. State V. Acheson, 91 Me. 240, 39 Atl.

570; Henderson v. State, 49 Tex. Cr. 511, 93

S. W. 550; Cox V. State, (Tex. Cr. App.

1898) 44 S. W. 157. In a prosecution for

statutory rape, evidence of subsequent acts

of illicit intercourse and that the accused
attempted to have an abortion committed
upon prosecutrix were properly limited by
instructions to purposes of corroboration.

Woodruff V. State, 72 Nebr. 815, 101 N. W.
1114. In a prosecution for rape, an instruc-

tion that if it appears that prosecutrix was
under the age of sixteen and was not the
wife of defendant when the intercourse took
place, and that " such intercourse was had
at any time within five years prior to the

filing of the information in this ease," then
defendant was guilty, is not erroneous as

allowing conviction for an act of intercourse
occurring after the date of the alleged of-

fense and before the date of filing the in-

formation, although prosecutrix might have
attained the age of sixteen, and the act
taken place after she reached that age and
before the date of filing, or for any act oc-

curring within the five years prior to the

filing of the information, since the words
" such intercourse " relate to the act of

intercourse described in the information.
State V. Connors, 37 Mont. 15, 94 Pac. 199.

Such instruction is not erroneous, as the

appeal being from the judgment, and the evi-

dence not being brought up, the evidence

must be presumed to relate to only one act

of intercourse, and, in the absence of the

evidence, the instructions are presumed to

be applicable to the case made. State r.

Connors, supra.
In case of election see supra, II, C, 2, a.

18. Coleman v. State, 111 Ind. 563, 13

N. E. 100.

19. Miles V. State, 93 Ga. 117, 19 S. E.
805, 44 Am. St. Rep. 140.

20. Alabama.— Smith v. State, 129 Ala.

89, 29 So. 699, 87 Am. St. Rep. 47.

Georgia.— Sutton v. State, 123 <Ja. 125,

51 S. E. 316; Tiller v. State, 101 Ga. 530,

29 S. E. 424; Fields w. State, 2 Ga. App. 41,

58 S. E. 327.

Indiana.— Richie v. State, 58 Ind. 355.

/oM)a.— State v. Blackburn, (1908) 114

N. W. 531; State v. Johnson, 133 Iowa 38,

110 N. W. 170; State v. Snider, 119 Iowa
15, 91 N. W. 762; State v. Wolf, 118 Iowa
564, 92 N. W. 673, 112 Iowa 458, 84 N. W.
536; State v. Trusty, 118 Iowa 498, 92 N. W.

[11, C, 4, b]
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guilty of the higher offense or nothing the court should not instruct as to the less

offense.^'

e. Penetration. In a prosecution for rape, the court must properly charge
as to the necessity for penetration." It is error to charge that penetration only

677; State v. Eudd, 97 Iowa 389, 66 N. W.
748; State c. Jerome, 82 Iowa 749, 48
N^ W. 722; State (. Vinsant, 49 Iowa 241.
Where the court instructs the jury that if

the evidence showed that the accused was
guilty either of rape, or assault with intent
to commit rape, or assault and battery, or
simple assault, he might be convicted of
such offense, it is error not to further charge
that if they had any reasonable doubt as
to the degree of the offense of which he was
guilty they should convict only of the lesser
offense. State v. Neis, 68 Iowa 439, 27 N. W.
460 Ifollowing State v. Walters, 45 Iowa
389].

Kansas.— State i'. Grubb, 55 Kan. 678,
41 Pac. 951.
Kentucky.— Bethel v. Com., 80 Ky. 256;

Eeed v. Com., 76 S. W. 838, 25 Ky. L. Kep.
1029.

Michigan.— People i: Ryno, 148 Mich. 137,
111 N. W. 740; People v. Courier, 79 Mich.
366, 44 N. W. 571.

Minnesota.— State v. Bagan, 41 Miim. 285,
43 N. W. 5.

North Carolina. — State v. Garner, 129
N. C. 536, 40 S. E. 6.

Oklahoma.— Vickers v. U. S., (Cr. App.
1908) 98 Pac. 467.

resas.— Taylor v. State, 50 Tex. Cr. 362,
97 S. W. 94, 123 Am. St. Rep. 844; Neill v.

State, 49 Tex. Cr. 219, 91 S. W. 791; Bart-
lett r. State, (Cr. App. 1899) 51 S. W. 918;
Freeman r. State, 52 Tex. Cr. 500, 107 S. W.
1127; Washington v. State, 51 Tex. Cr. 542,

103 S. W. 879; Lee v. State, 47 Tex. Cr.

612, 85 S. W. 798; Amunsden i;. State, (Cr.

App. 1902) 67 S. W. 418; McAvoy c.

Sate, 41 Tex. Cr. 56, 51 S. W. 928; Long v.

State, (Cr. App. 1898) 46 S. W. 640; Cox
r. State, (Cr. App. 1898) 44 S. W. 157;
Shell i\ State, (Cr. App. 1896) 38 S. W.
207; Russell v. State, 33 Tex. Cr. 424, 26

S. W. 990; Porter r. State, 33 Tex. Cr. 385,

26 S. W. 626; Shields v. State, 32 Tex. Cr.

498, 23 S. W. 893; Robertson r. State, 30
Tex. App. 498, 17 S. W. 1068; McGee r.

State, 21 Tex. App. 670, 2 S. W. 890; Curry
V. State, 4 Tex. App. 574. Where, on a
trial for rape on a female eleven years of

age, the prosecutrix testified that accused
raped her, and the evidence indicated that
it was done with her consent, and circum-
stances showed a lack of penetration, it was
proper to charge an assault with intent to

rape. Taylor v. State, supra.
Virginia.— Glover v. Com., 86 Va. 382,

10 S.'E. 420.

Wisconsin.— Conners v. State, 47 Wis.
523, 2 N. W. 1143.

See 42 Cent. Dig. tit. "Rape." § 99.

21. California.— People v. Bailey, 142 Cal.

434, 76 Pac. 49; People v. Keith, 141 Cal.

686, 75 Pac. 304; People v. Baldwin, 117
Cal. 244, 49 Pac. 186.

[II, C, 4, b]

Georgia.— Canida v. State, 130 Ga. 15,

60 S. E. 104; Bryant v. State, 114 Ga. 861,
40 S. E. 995; Harris v. State, 101 Ga. 530,
29 S. E. 423; Berry v. State, 87 Ga. 579, 13

S. E. 690; Johnson v. State, 73 Ga. 107.
Iowa.— State v. Stevens, 133 Iowa 684,

110 N. W. 1037; State v. King, 117 Iowa
484, 91 N. W. 768; State v. Steffens, 116
Iowa 227, 89 N. W. 974; State v. McDon-
ough, 104 Iowa 6, 73 N. W. 357; State v.

Beabout, 100 Iowa 155, 69 N. W. 429; State
V. Casford, 76 Iowa 330, 41 N. W. 32.

Kentucky.— Wehh v. Com., 99 S. W. 909.
30 Ky. L. Rep. 841; McLaughlin v. Com.,
35 S. W. 1030, 18 Ky. L. Rep. 205. Under
an indictment charging defendant with de-

taining a woman against her will with in-

tent to have carnal knowledge with her,

punishable under St. § 1158, it was not
error to fail to instruct the jury as to
assault, where there is no testimony tend-
ing to show an assault committed with any
other intention than to have carnal knowl-
edge with the prosecuting witness. Paynter
V. Com., 55 S. W. 687, 21 Ky. L. Rep. 1562.

Michigan.— People v. ' Harris, 103 Mich.
473, 61 N. W. 871.

Missouri.— The rule requiring the court
to instruct as to the law relating to a,

lesser degree of the crime charged, where
the evidence is not conclusive as to defend-
ant's guilt of the higher degree (State i\

Branstetter, 65 Mo. 149), does not apply, in

a case of rape, of which crime there are no
degrees. State f. Johnson, 91 Mo. 439, 3
S. W. 868.

Pennsi/Jvania.— Com. r. Peach, 170 Pa. St.

173, 32 Atl. 582.

Tea^as.— Halsell v. State, 53 Tex. Cr. 510,
110 S. W. 441; Holman v. State, (Cr. App.
1908) 106 S. W. 1165; Henderson v. State,
49 Tex. Cr. 511. 93 S. W. 550; Herbert r.

State, 49 Tex. Cr. 72, 90 S. W. 653; Dusek
4'. State, 48 Tex. Cr. 517, 89 S. W. 271;
Ricks V. State, 48 Tex. Cr. 229, 87 S. W.
345; Brown v. State, 48 Tex. Cr. 158, 87
S. W. 159; Brvant v. State, 46 Tex. Cr.
126, 79 S. W. 554; Hill i: State, (Cr. App.
1903) 77 S. W. 808; Taylor v. State, 44
Tex. Cr. 153, 69 S. W. 149; Taylor v. State,

24 Tex. App. 299, 6 S. W. 42.

Washinffton.— Stale (;. Bailev, 31 Wash.
89, 71 Pac. 715.

Wisconsin.— Murphy v. State, 108 Wis.
Ill, 83 N. W. 1112.

Wyoming.— Ross v. State, 16 Wyo. 285,
93 Pac. 299, 94 Pac. 217.

See 42 Cent. Dig. tit. "Rape," § 99.

23. See supra, I, A, 2, e, (n). In a prose-
cution for assault on a female child, and for
carnally knowing and abusing her, it was
not error to refuse to charge that, while
the slightest penetration of the female organ
is sufficient to constitute rape, yet it must
appear that the male organ actually pens-
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is necessary to constitute the offense, since the other elements of the crime are also

necessary ;^^ but the other elements being present it is proper to charge that any
sexualpenetration however slight is sufficient?'' The "word "sexual" need not
be used in describing penetration wher-e the other parts of the charge show that

sexual penetration is meant.^^ "Where the court charges that actual penetration
is sufficient it is proper to refuse to charge that defendant must have had sexual

intercourse.^^ A charge that penetration may be shown by circumstantial evi-

dence is correct.-^ Where -sexual intercourse is admitted it is harmless error to

charge that actual contact of the sexual organs constitutes sexual intercourse.^^

d. Want of Consent, Poree, and Resistance. Where the evidence raises an
issue as to consent the court should properly charge the Jury that force on the
part of defendant and resistance on the part of the prosecutrix are essential to

constitute the crime, and consent of prosecutrix however reluctantly given pre-

vents the act being rape.^' The jury should be instructed tiiat mere non-consent

trated the genitals of the female, and the
"burden of proving what part of the female
sexual organs constitutes the genitals is on
the state. "Williams v. State, 53 Fla. 84, 43
So. 431. See Banton f. State, '53 Tex. Cr.

251, 109 S. W. 159, holding that the charge
did not authorize a convietion, although
there was no evidence of penetration, or a
Teasonable doubt as to that fact.

23. Johnson v. State, 27 Tex. App. 163,
11 S. W. 106; Serio v. State, 22 Tex. App.
633, 3 S. W. 784.

84. California.— People v. Harlan, 133 Gal.

16, 65 Pac. 9.

Florida.—:Ema v. State, 25 Pla. 702, 6

So. 768.

Illinois.— Bean v. People, 124 111. 576, 16
N. E. 656.

New Mexico.— Territory v. Edie, 6 N. M.
555, 30 Pac. 851.

Texas.—Xujano v. State, 32 Tex. Cr. 414,
24 S. W. 97.

25. People v. Rangod, 112 Cal. 669, 44
Pac. 1071; People v. Sheffield, (Cal. App.
1908) 98 Pae. 67.

26. Since actual penetration by force with-
out more .is sufficient to sustain a conviction

of rape, as provided by Code (1896), § 5445,
a requested instruction that the jury must
he convinced hej'ond a reasonable doubt that
the defendant had " sexual intercourse " with
prosecutrix, and 'that the act was commit-
ted hy force, etc., was properly refused.

Posey V. State, 143 Ala. U, 38 So. 1019.

27. Hanes v. State, 155 Ind. 112, 57 N. TI.

704; State v. ATmstrong, 167 Mo. 257, 60

S. W. 961; State v. Welch, 41 Oreg. 35, 68

Pac. 808; Belcher «. State, 39 Tex. Cr. 121,

44 S. W. 1106. See supra, IT, B, 3, b.

28. Territory ». Edie, 6 N. M. 555, 30 Pac.

851.

29. Arkansas.— Where the court charged
that, to authorize conviction of rape, th?,

jury must helieve that accused had inter-

course with prosecntrix forcibly and against

her will, and that she did not yield consent

during any part of the act, and that her will

must have been overcome by force, violence,

or fear, refusal to charge that her failure

to prevent the offense by kicking, biting,

striking, or outcry was a circumstance to be

•considered in determining whether the crime

[95]

was actually committed, was not error.

Maxey v. State, 66 Ark! 523, 52 S. W. 2.

Florida.— Cato v. State, 9 Fla. 163.

Illinois.—^An instruction to the effect that
if the jury believe, beyond a reasonable doubt,

that defendant had sexual intercourse with the

prosecutrix, yet if they further believe from
the evidence that she consented thereto, al-

though reluctantly, then they should acquit

the defendant, although objectionable in

permitting the inference that the prosecu-

tion was only required to prove the act of

sexual intercourse beyond a reasonable doubt,

is not misleading, when accompanied by an-

other instruction to the effect that the jury
should acquit the defendant if the prosecu-

tion failed to prove, beyond a reasonable
doubt, not only the fact of sexual intercourse,

but that such intercourse was forcible on
defendant's part, and against the will of

the prosecutrix. Sutton v. People, 145 111.

279, 34 N. E. 420.

Iowa.— State v. "Philpot, 97 Iowa 365, 66
N. W. 730. A charge that, if the jury find

that the prosecutrix did not consent to the

act of intercourse, directly or by inference,

they will be justified in 'finding that it was
by force, while not to 'be approved, may not
constitute prejudicial error when considered
with the other charges. State v. Beabout,
100 Iowa 155, 69 TST. W. 429. A charge that,

to convict, the jury must be satisfied beyond
a reasonable doubt that accused had carnal
knowledge of prosecutrix forcibly and against

her will, and that she did not yield her
consent during any part of the act, was not
objectionable as not exacting the utmost re-

sistance of the female. State v. Whimpey,
(1908) 118 N. W. 281.

Kentucky.— Brown v. Com., 102 Ky. 227,

43 S. W. 214, 19 Ky. L. Rep. 1174; Clymer
V. Com., 64 S. W. 409, 23 Ky. L. Hep. 1041.

Michigan.— People v. Crego, 70 Mich. 319,

38 N. "W. 281. An instruction on a trial

for rape that to constitute rape it must
be found that accused had intercourse with
the prosecutrix by force and against her
will, and that she did everything she could
under the circumstances to prevent accused
from accomplishing his purpose, and that ac-
cused could not be found guilty of an as-

sault with intent to rape unless he intended

[II, C, 4, d]
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is not resistance,'" or if the conduct of the woman was such as to create a belief

in the mind of defendant that she was willing to have sexual intercourse with

him they should acquit.'^ In reference to the degree of resistance required the

jury should be instructed that it is necessary not that the prosecutrix should have
made the uttermost resistance, but that she should have made such resistance

as she was capable of making at the time; '' and in tliis connection the jury may

to use the force necessary to accomplish his

purpose, and that, if he touched the person
of the prosecutrix in a rude and insolent
manner, he was guilty of an assault and bat-

tery, was sufficiently explicit, in the ab-

sence of a request for further instructions.

People I'. Murphy, 145 Mich. 524, 108 S^. W.
1009. To convict of rape, the jury must
be satisfied beyond a reasonable doubt that
the prosecutrix did not consent during any
part of the sexual act; and a charge that,

if she resisted as far as she was able under
the circumstances, they should convict, even
though she at last yielded, is misleading,
and warrants a reversal, for " yielded " may
be understood as meaning assented. Brown
V. People, 36 Mich. 203.

Minnesota.—^A charge on a trial for rape
that there must have been force and vio-

lence on the part of the man, and actual
resistance and opposition on the part of

the woman to the full extent of her ability,

although not specifically stating that the

force must have been sufficient to overcome
the resistance of the woman necessarily im-
plied it, and must have been so understood
by the jury. State r. Zempel, 103 Minn.
428, 115 N. W. 275.

l^ebraska.— In a prosecution for rape,

where there is a conflict in the testimony as

to the resistance of the prosecutrix, and also

as to the resort to force by the accused, it

is error to refuse an instruction in substance
cautioning the jury against prejudice which
was liable to be aroused against the ac-

cused because of the heinous nature of the
charge, and to call their attention to diffi-

culty of defending against the accusation;
and that if the carnal knowledge while she
had the power to resist .was with the volun-
tary consent of the woman, no matter how
tardily given or how much force had pre-

viously been employed, it was no rape. Eev-
nolds V. State, 27 Nebr. 90, 42 X. W. 903,

20 Am. St. Eep. 659.

Oklahoma.— Harmon r. Territory, 15 Okla.

147, 79 Pac. 765.

Oregon.— On a prosecution for rape, an in-

struction that prosecutrix must have at no
time consented to the act, and that there

must have been honest, actual, iona fide re-

sistance, and that she must have used force

to have prevented the act, as best she could,

was not subject to the criticism that it did

not state the degree of resistance required.

State i\ Colestock, 41 Oreg. 9, 67 Pac. 418.

South Carolina.— State r. Sudduth, 52
S. C. 488, 30 S. E. 408.
Texas.— Clark v. State, 30 Tex. 448 ; Perez

V. State, 48 Tex. Cr. 225, 87 S. W. 350;
Tyler r. State, 46 Tex, Cr. 10, 79 S. W.
558; Segrest v. State, (Cr. App. 1900) 57
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S. W. 845; Fields r. State, 39 Tex. Cr. 488,

46 S. W. 814; Jones v. State, 10 Tex. App.
552; Jenkins v. State, 1 Tex. App. 346.

Wisconsin.— In a prosecution for rape the

court instructed the j ury as follows :
" First.

The element of force forms a material in-

gredient of the offense of rape, by which
the resistance of the woman violated is over-

come, or her consent induced by threats of

personal violence, duress, or fraud; for un-

less the consent of the woman to the unlaw-
ful intercourse is freely and voluntarily

given the offense of rape is complete. Sec-

ond. If the circumstances show that the

consent was obtained by the use of force,

and the woman's will was overcome by fear

of personal injury, then the crime is rape.

Third. If the woman ultimately consented

to the intercourse, such consent not being

freely or voluntarily given, but being ob-

tained through fear, threats, duress, or

fraud, or partly by fear and partly by force,

then the offense is rape." It was held that

such instructions, so far as they related to

consent, were calculated to mislead the jury.

Whittaker v. State, 50 Wis. 518, 7 X. W.
431, 36 Am. Eep. 856.

See 42 Cent. Dig. tit, " Eape," § 94.

30. An instruction that defendant was
guilty if he forcibly and against the will of

prosecutrix carnally knew her, whether she

made any active resistance or not, amounts
to saying that passive resistance, silent ob-

jection, is enough, which is not true where
resistance is not overcome by drugs or simi-

lar means. Anderson v. State, 82 Miss. 784,

35 So. 202. 'UTiere a woman is in posses-

sion of her natural mental and physical

powers, and not terrified by threats, nor in

such a position that resistance would be use-

less, her failure to resist intercourse amounts
to consent ; therefore a charge that, " if there

is nonconsent of the woman, the force inci-

dent to the act" of intercourse is all the

force that is necessary to constitute rape,

is error, for omission to state the kind of

non-consent the law requires. Mills v. U. S.,

164 U. S. 644, 17 S, Ct. 210, 41 L. ed. 584.

31. Allen r. State, 87 Ala. 107, 6 So. 370;
McQuirk i\ State, 84 Ala. 435, 4 So. 775, 5
Am. St. Eep. 381.

32. Arkansas.—An instruction that force,

as a necessary element in rape, is to be taken
in its ordinary acceptation; that it is com-
mon physical force; that acts of violence

by which the woman is so much in fear of

death or bodily harm that she is unable to

resist is equivalent to force; and that the
resistance must be in good faith, and not a
mere pretense, is sufficient, rendering un-
necessary a further instruction that the
woman must make the " uttermost resist-
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properly be instructed to consider all attending acts and circumstances.^' Where
the female is over the statutory age of consent, but immature mentally and physi-

cally, the court should charge that if the jury are satisfied beyond a reasonable

doubt that she is too young to feel desire or to be capable of physical consent

they should convict, but if not so satisfied they should acquit defendant.''*

e. Assault or Attempt and Intent. On a prosecution for attempt or assault

with intent to rape, the court should instruct both as to the act necessary to con-

stitute an attempt or assault and as to the intent.^"' It should charge the jury

that imJess they are satisfied beyond a reasonable doubt that defendant intended

to have sexual intercourse with the prosecutrix and intended to use force sufii-

cient to overcome all resistance on her part they should not convict him of attempt
or assault with intent to commit rape,'" unless, in most jurisdictions, the child

ance," or must " resist to the last extreme."
Davis V. State, 63 Ark. 470, 39 S. W.
356.

Michigan.— People v. Lambert, 144 Mich.
578, 108 N. W. 345.

Uississi'p'pi.— Newton v. State, (1893) 12
So. 560.

Missouri.— State v. Dilts, 191 Mo. 665,
90 S. W. 782; State ». Harris, 150 Mo. 56,
51 S. W. 481; State v. Murphy, 118 Mo.
7, 25 S. W. 95; State v. Yocum, 117 Mo.
622, 23 S. W. 765.

Oregon.— State v. Colestock, 41 Oreg. 9,

67 Pac. 418.
Texas.— Payne v. State, 40 Tex. Cr. 202,

49 S. W. 604, 76 Am. St. Rep. 712.

33. Illinois.—An instruction that, in de-

termining whether sexual intercourse was
had against the will of complaining witness,

the jury should take into consideration all

the surrounding circumstances, the acquaint-
anceship of the parties, their relative physi-

cal strength, etc., is not erroneous as enu-
merating or giving undue prominence to

immaterial circumstances; the jury being
told to determine that question from all the

facts in the case. Bean v. People, 124 111.

576, 16 N. E. 656.
Indiana.— Hawkins v. State, 136 Ind. 630,

36 N. E. 419.

Iowa.— State v. McDevitt, 69 Iowa 349, 29
N. W. 459.

Nehraska.— Welsh v. State, 60 Nebr. 101,

82 N. W. 368; Dunn v. State, 58 Nebr. 807,

79 N. W. 719; Hammond v. State, 39 Nebr.

252, 58 N. W. 92. On a trial of defendant

for rape on his daughter, fourteen years of

age, it was proper to charge the jury that
" the amount of struggle and resistance neces-

sary to be shown is not the same in all cases.

A strong, able-bodied woman could protect

herself when a child could not, and a father

could overcome and subdue the will of his

child, when a stranger could not." Hammond
V. State, supra.
New York.— People v. Monnais, 17 Abb.

Pr. 345.

Texas.— Kernaon v. State, (Cr. App. 1897)

42 S. W. 376; Sharp v. State, 15 Tex. App.

171.

Virginia.— Mings v. Com., 85 Va. 638, 8

S. E. 474.

34. On a trial for rape on a child between

ten and eleven years of age, where a charge

was given that, if the child was incapable of

consenting, defendant was guilty, a failure

to charge that he was not guilty if she was
capable was reversible error. Pounds v. State,

95 Ga. 475, 20 S. E. 247. Upon trial of an
indictment for rape upon a girl eleven years
and three months old, an instruction sub-

stantially that it was for the jury to deter-

mine from her age and appearance, and from
the fact, if they believed it, that she was too
young to feel desire and consent, whether or

not she did consent, was held not to be erro-

neous; and one asked to the effect that,

being over ten years of age, if she was men-
tally, although not physically, capable of

consenting, it was no rape, to be properly
refused. Joiner i'. State, 62 Ga. 560. Where
the female is nearly fourteen years old, but
is shown by the evidence to be much below
the average in physical and sexual develop-

ment, it is not error to charge that the jury
may take these facts into consideration on
the questions of consent and resistance. Peo-
ple V. Lynch, 29 Mich. 274.

35. See supra, I, B, 2, d, e; and Rahke v.

State, 168 Ind. 615, 81 N. E. 584; State v.

Snider, 119 Iowa 15, 91 N. W. 762; State v.

Garner, 129 N. C. 536, 40 S. E. 6. An in-

struction, on a trial for assault with intent

to rape a female under the age of consent,

that an attempt of a, man to carnally know
a female under the age of six years, whether
with or without her consent, is an attempt
to do a violent injury to her, states but one
of the elements of assault as charged in the

information alleging that accused attempted
to commit a violent injury on the person of

a female under the age of eighteen years,

with intent to carnally know her, and is not
objectionable as defining an attempt to com-
mit a felony, or defining an offense unknown
to the law. Ross v. State, 16 Wyo. 285, 93

Pac. 299, 94 Pac. 217.

36. Illinois.— Where the purpose of a re-

quested instruction in a prosecution for an
assault with intent to rape was to advise the

jury that they might consider whether the

"manner and conduet" of the prosecutrix

encouraged defendant to make approaches and
advances looking toward sexual intercourse,

it was error to modify it so as to ignore the .

view that the prosecutrix's consent might be
indicated by her "manner and conduct."

Adams v. People, 179 111. 633, 54 N. E. 296.

[11, C, 4, e]
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is under the age of consent.^' If the woman consents to the acts of defendant he is

not guilty and the jury should be so instructed.^' So if the jury beUeve he put

his hands on the woman merely attempting \kj persuade her to consent they should

be instructed that this would not constitute the crime.^' The court should charge

Indiana.— Where, in a prosecution for as-
sault to rape, the court charged that the
state must establish beyond a reasonable
doubt that defendant put his hands on prose-
cutrix's person with -an intent to -induce her
thereby to submit against her will to sexual
intercourse with him, and that he intended
to have intercourse with her at the time he
so laid or put his hands on her person, it

was held that, the instruction being objec-
tionable as eliminating the element of force,

the phrase " against her will " did not cure
the defect, but rendered the instruction mis-
leading, ambiguous, and uncertain. Eahke
V. State, 168 Ind. 615, 81 N. E. 584. An in-
struction that a woman assaulted with intent
to rape Tras not required to resist "with all

violent means in her power, and was not re-

•juired to do more than her age, strength,
and all attendant circumstances made it rea-
sonable for her to do, in order to manifest
her opposition, provided the resistance was
in good faith, was not objectionable, as mis-
leading the jury to infer that, if defendant
attempted to have intercourse with jrroseeu-

trix, and she did not consent expressly in
words, -that alone would warrant a convic-
tion. Eahke v. State, supra.

Imca.— State r. Snider, 119 Iowa 15, 91
N. W. 762; State ;;. Jerome, 82 Iowa 749,
48 N. W. 722; State r. McInUre, 66 Iowa
339, 23 N. TV. 735; State v. Warner, 25
Iowa 200. An instruction, on a trial for
rape, resulting in a conviction of accused
for assault with intent to rape, that, if the
jury should find that accused did not commit
rape because prosecutrix consented to the
sexual intercourse, yet, if they believed that
such consent was not given until after ac-

cused had assaulted her with intent to rape,

accused was guilty of assault with intent to
rape, was not objectionable as permitting a
conviction for assault with intent to rape, al-

though prosecutrix consented to the assault.

State V. Symens, 138 Iowa 113, 115 N. W.
878.

North Carolina.— State v. Garner, 129
N. C. 536, 40 S. E. 6.

Oregon.— State r. Chaims, 25 Oreg. 221,

35 Pac. 450.

Texas.— Freeman v. State, 52 Tex. Cr. 500,

107 S. W. 1127; Bawcom r. State, 49 Tex.
Cr. 417, 94 S. W. 462; Hudson r. State, 49
Tex. Cr. 24, 90 S. W. 177; Lee v. State,

47 Tex. Cr. 612, 85 S. W. 798; Caddell v.

State, 44 Tex. Or. 213, 70 S. W. 91; Shell v.

State, (Tex. Cr. App. 1896) 38 S. W. 207;
Porter v. State, 33 Tex. Cr. 385, 26 S. W.
626; Williams v. State, (Tex. App. 1890) 13

S. W. 609; McCleavland v. State, 24 Tex.

App. 202, 5 S. W. 664; Lights v. State, 21
• Tex. App. 308, 17 S. W. 428; McG«e v. State,

21 Tex. App. 670, 2 S. W. 890. Where, on a.

trial for assault with intent to rape, the evi-

dence showed that accused caught prosecu-
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trix, seventeen years old, and told her, on
-her beginning to scream, not to make a noise,

and then began to beat and choke her and
knocked her down twice, and that accused,

on persons arriiring on the scene, fled, an in-

struction that before the jury could convict

they must believe that he entertained at the

time the specific intent, and that, if he did

not entertain the specific intent, the case

should be tried on the question of an aggra-

vated assault, properly submitted to the jury
the question "whether accused had some other

intent. Washington r. State, 51 Tex. Cr.

542, 103 S. W. 879.

Washington.— State F. Courtemarch, 11

Wash. 446, 39 Pac. 953.

37. See supra, I, B, 2, g. On a trial for

assault with intent to rape a child under
the age of consent, an instruction that in
determining whether the state proved the

intent beyond a reasonable doubt, the jury
must be satisfied that accused intended to

gratify his passions on the person of the

child, notwithstanding any resistance on her
part, was properly refused, since it is the

intent to carnally know a female under the

age of eighteen years with or without her
consent, coupled with an assault, which con-

stitutes the ofi'ense. "Ross r. State, 16 Wvo.
285, 93 "Pac. 299, 94 Pac. 217.

38. A«ddison r. People, 193 HI. 4B5, 62 N. E.

235 ; Adams r. People, 179 111. 633. 54 N. E.

296; Sunnafrank v. State, 64 Kan. 886, 67
Pac. 1103. It is error to charge that it is

immaterial whether the prosecutrix consented
or not; the consent referred to being volun-
tary. Hull V. State, 22 Wis. 580. Where, on
a prosecution for assault with intent to rape,

there was evidence of intimacy between the

parties such as might lead defendant to be-

lieve his advances would not be objectionable,

it was error to refuse an instruction that if

defendant kissed and hugged prosecutrix,

thinking it would not be objectionable, there
was no assault. Kearse v. State, (Tex. Cr.

App. 1905) 88 S. W. 363.

89. F?ori(?<i.— On a prosecution for an as-

sault with intent to commit rape, where there

is evidence to justify it, it is error to refuse

defendant's request to charge that "the re-

quest of the defendant to the prosecutrix to
consent to an improper intercourse may be
taken in consideration by the jury to dis-

prove the -fact that the defendant intended
to commit rajje." Hunter r. State, 29 Fla.

486, 10 So. 730.

Imca.— State V. Canada, 68 Iowa 397, 27
X. W. 288.

North Carolina.— On a prosecution of a

physician for assault with intent to rape on
a girl seventeen years of age, in that he took
improper liberties with her person, an in-

struction that if he acted in good faith as a
physician, and did what he did as such, he
is not guilty, "otherwise he is guilty," is
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the jury that the assault must be made with such force as to indicate the inteii'-

tion to have sexual intercourse regardless of resistance, and that everything

short of such degree of force ia insufBcient.**

f. Threats and Fear. Th© court should charge the jury that if resistance is

precluded'by threats and fear of personal violence the crime is complete;*^

g.- Woman Imbeciles- Dfugged,. oiF Intoxicated. On a prosecution for rape,

the court: should instruct the jury that if' the woman was so imbecile as to be

incapable of giving consent, or if she was mentally or physically unable to resist

as the result ofi drugs or intoxicantsy rape could be coramitted without the use

of physical force.^^ And they should be instructed that if the woman did not

have suffixsient intellect; to consent any attempt to have sexual intercourse with her

constitutfid' assault with' intent to commit rape.**

h. Female Under Ag© of' Consent. It is proper to instruct the- jury that

carnal knowledge of a femiaie imderthe age of consent is rape, and' no particular

words are'neoessary.''* The'question of consent, force, and resistance is immaterial,

erroneous, as, if she eor.sented- to the- taking^

of the liberties, understanding that he was
not acting in good faith as a physician, then
he was not guilty. State i'. Nash; 109 N". 0.

824, 13 S. E. 874.

Texas!— Lee v. ^ate, 47' Tex. Cr. 612, 85

S. W. 708:

"IFiscoresin.—Bannen v. State, 115 Wis.
317, 91 Ni W. 107, 965.

But see Dryman- !'. State, 102' Ala; 130, 15

So. 433, holding that an instruction that

embracing' a woman against her will' is not

an assarultif she indicates that it is agree-

able to her is improper.
40. Florida.— Hunter v. State, 29 Fl'a. 486,

10 So. 730.

Illinois.—-Johnson v. People, 197 111. 48,

64 N. K 286.

Io^l>a.— State v. Wolf, 118 Iowa 564, 92

N. W. 673, 112 Iowa 458, 84^ N. W. 536.

Kansas:-— In- the absence of a' request for

a fuller definition, it was sufficient to- charge,

on a prosecution for assault on a girl under
the age of consent, with intent to rape, that

if defendant " caught hold of her, and used

force or violence and threats, with intent to

carnally know her," it constituted- the crime,

although he "failed to accomplish his pur-

pose." State V. Kendall, 56 Kan: 238; 42'Fac.

711.

Kentuohy.—Polly v. Com., 27' S. W: 862,

16 Ky. L. Efep. 203.

Texas.— Davis v. State, (Cr. App. 1902)

69 S. W: 502; Shields r. State, 32 Tex. Cr.

498, 23 S. W. 8S3; Walton v. State, 29 Tex.

App. 163, 15 S. W. 646.

41. Alabama.— Posey v. State, 143 Ala.

54, 38 So. 1019'; Shepherd v. State, 135

Ala. 9, 33 So. 266.

Connecticut.— State v. Long, 72 Conni 39,

43 Atl. 493.

FloridOA.—In a prosecution for rape; where

the e-ndenoe tends to show that the commis-

sion of the oflfense was accompanied by an:

exhibition^ of weapons and threats- on the

part of defendant, calculated to produce in-

the mind of the woman a reasonable fear of

death or great bodily harm' in case of re-

fusal or resistance on her part, it is not

error to' refuse to charge the yarj that they

must acquit the accused, unless satisfied be-

yond a reasonable doubt that the -woman did

not, during any part of the act, yield her

consent. Doyle v. State, 39 Fla. 155,, 22 So.

272; 63 Am. St. Rep. 159.

niinois.— Huston v. People, 121 111. 497,

13' N. E. 538.

Iowa.—An instruction that rape is the car-

nal knowledge of a female, forcibly and
against her will, " and where threats of

personal, -violence are made to overcome her
will, and she believes that her person is in

da-nger from- said threats,. and'.[hej has sex-

ual intercourse with her, the law. considers

such carnal knowledge as having, been, forci-

bly had;" etc., is not ambiguous or mi.slead-

ing. State v. Urie, 101 Iowa 411, 70 N. W.
603.

JTewtMcfcy.— King i'. Com.,. 20 S. W. 224,

14 Ky. L..Kep; 254.

Michiffan.—-Turner r. People, 33 Mich.
363.

Thxas.— Where the Jury were, charged' that

"rape is the carnal knowledge of a. woman,
obtained' by- force or threats;" and that, if

defendant, at: the time and" place charged in

the indictment, "did by force or threats have

carnal knowledge, of [prosecutrix], a woman,
without- her consent,"' etc., they would find

defendant guilty of rape, it was held that

the jury could nt)t- have been misled by the

failure to include the want of consent in the

definition- of rape. Pettiway v. State, ( Cr.

App. 1896) 37 S. W. 860.

42. AZa&oma.— Poseyt'. State, 143 Ala. 54,

38 So. 1019; Shepherd v. State, 135 Ala. 9,

33 So. 266.

/oTCd.— State V-. Atherton, 50 Iowa 189, 32

Am. Rep. 134.

Missouri.— Statff v. Huff, 161 Mo. 459, 61

S: W. 900, 1104, 164 Mb. 480, 65' S. W.
256.

TJem iresrico-.— Territory v. Edie, 6 N. M.

555, 30 Pac. 851.

Texas.— ^egrest v. State, (Cr. App. 1900)

57 S. W. 845. vua^ kAO
43. State v. Huff, 161 Mo. 459, 61 S. W.

900, 1104, 164 Mo. 480, 65 S. W. 256.

44. State v. De Witt, 186' Mo. 61, 84 S. W.
956; Gonzales v. State, (Tex. Cr. App. 1901)

62 S. W. 1066; Burk v. State,. 8 Tex. App..

336.

[11, cr, 4, h]
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and failing to charge or charging in reference thereto is not error." The court

should instruct the jury on an indictment for carnal knowledge of a female imder
the age of consent that the essential elements of the crime are lack of age and
intercourse.*^ In some jurisdictions it is held that if the indictment charges rape

by force the jury should be instructed to acquit if she assented,*' but this is not
the general rule.*" It is ordinarily error for the court in its Lnstructions to assume
that the female is under the age of consent; *^ but where there is no conflict in the

evidence as to any fact it is not error for the court to assume such fact as true.^"

Where the evidence would support a conviction of a less offense the jury should be
so instructed.^^ The jury should be instructed that it is not necessary to show age
from the record ia a bible or elsewhere, but that prosecutrix may testify as to her

o-mi age, or it may be proved by others,^^ and that the jury may consider her

appearance ia determining her age;^ but the court must not in the charge assume
that a mother knows the age of her child where there is contradictory evidence.^

Since it is immaterial whether the child consented or not it is error to charge that

she should have made outer}' or complaint as this is important only on the ques-

tion of consent.^ In cases of statuterj- rape the jury may be instructed to con-

45. Bryant v. State. 46 Tex. Cr. 126, 79
S. W. 554; Fields r. State, 39 Tex. Cr. 488,
46 S. W. 814; Gonzales r. State, (Tex. Cr.
App. 1895) 31 S. W. 371; Eodgers r. State,

30 Tex. App. 510, 17 S. W. 1077.
46. State v. Scroggs, 123 Iowa 649, 96

y. W. 723; State r. Fountain, 110 Iowa 15,

81 X. W. 162; State r. Casford, 76 Iowa
330. 41 X. W. 32 ; State r. Mahoney, 24 Mont.
281, 61 Pac. 647; Simpson v. State, 46 Tex.
Cr. 551, 81 S. W. 320: Smith r. State, 44
Tex. Cr. 137, 68 S. W. 995, 100 Am. St.

Eep. 849. On a prosecution for statutory
rape, the court charged, requiring the jury
to believe beyond a reasonable doubt the

essentials constituting rape, and that prose-

cutrix was under fifteen years of age, and
then charged " that if you believe that at

the time defendant had sexual intercourse
with prosecutrix, as alleged, she was of the
age of fifteen years or over, then you will

find defendant not guilty; or, if you have a

reasonable doubt of the fact that she was
under the age of fifteen years, you will give

defendant the benefit of such doubt, and find

him not guilty." It was held that the charge
did not impose on accused the burden of

proving that prosecutrix was over the age
of consent. Curry i. State. 50 Tex. Cr. 158,

94 S. W. 1058.

47. State v. Johnson, 100 X. C. 494, 6 S. E.
61.

48. See supra, II, A, 4, b, (i).

49. People r. Webster, 111 Cal. 381. 43
Pac. 1114.

50. On a trial for rape upcn a female
under the age of consent, the court was jus-

tified in referring to prosecutrix's age in his

charge; defendant having made no attempt
to refute the state's evidence in respect

thereto. People r. Baldwin, 117 Cal. 244,

49 Pac. 186. See al^o State r. Haddon. 49

S. C. 308, 27 S. E. 194.

51. See stipra, II, C. 4. b. Where, on a
prosecution for raping a child under twelve

years of age, there is evidence that the child

kept the crime a secret for several davs. and
then only told on being threatened with pun-
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ishment; that there was no outcry at the

time; and that defendant continued to live

in the family— the failure to instruct as to

the punishment prescribed by St. § 1155, for

carnally knowing a child under twelve years

of age, with her consent, is ground for re-

versing a conviction imposing the death sen-

tence, as the latter offense is included in the

crime of rape, and the evidence would have
warranted a conviction for the lesser crime.

Young r. Com., 96 Kv. 573, 29 S. W. 439,

16 Kv. L. Rep. 496.

52. State c. Scroggs, 123 Iowa 649, 96
X. W. 723. And see supra, II, B, 2, i.

53. People r. Dickerson, 58 X. Y. App. Div.

202, 68 X. Y. Suppl. 715. And see supra,
II, B, 2. i. On a prosecution for statutory
rape, an instruction that the female was com-
petent to testify as to her age did not indi-

cate to the jury that her appearance and ap-

parent maturity might not be considered on
such question. State v. Scroggs, 123 Iowa
649, 96 X. W. 723.

54. Where the mother of the prosecuting
witness on a trial for rape testified to the

age of the witness, admitting that she had
testified differently on preliminary hearing,

but explained that she had since obtained a
certificate of her daughter's birth, it was
error for the court to instruct that, " You
have the direct testimony of her mother. . . .

A mother surely knows, of her own knowl-
edge, the age of her child," since the evi-

dence showed that the mother did not know
the age without the certificate. People r.

Dickerson, 58 X". Y. App. Div. 202, 68 X"^. Y.
Suppl. 715.

55. People r. Knight. (Cal. 1895) 43 Pac.

6; State v. Birchard, So Oreg. 484, 59 Pac.

468. See supra, II. B. 3. g, (n). An in-

struction, on a trial for rape on a female
under fourteen years of age, that it was the
duty of the prosecutrix to complain of the
offense as soon as onpcrtunity was afforded
her. and a failure to make such complaint
rendered the charge imurobable. was properly
refused, because applicable only to cases

where, to constitute rape, the act of inter-
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sider other acts in determining whether there has been carnal knowledge.^* On
a prosecution for assault with intent to have intercourse with a female under the

age of consent, where it is shown that she is under the age of consent and no force

was used, the court should instruct the jury as to the distinction between assault

with intent to have sexual intercourse and the taking of improper liberties with

the person of the child without such intent;" but if defendant intended to have
sexual intercourse, although no force was used, he would be guilty.^* In such

prosecutions rape is properly defined as carnally and unlawfully knowing a female

child under the age of consent.^"

1. Chastity of Prosecutrix. The reputation of the woman for chastity affects

only her credibility on the question of consent, and the jury should be so

instructed."" It is not error to charge that it matters not what the previous

character of the woman is.°' But the presumption of the woman's chastity will

not be allowed to control the presumption of defendant's innocence in those

states where the statutes make former chastity material. °-

course must be accomplished by force and
violence and against the will of the female.
State V. Palmberg, 199 Mo. 233, 97 S. W.
566, 116 Am. St. Rep. 476. Where it ap-
peared that the prosecutrix was under the
age of consent; that she was ruined by de-

fendant, who was her father, and with whom
she lived without any female companion;
that she was wholly under his domination;
and that he had threatened to kill her if she

should tell on him; and her testimony was
corroborated, it was held that the court prop-
erly refused to charge the jury to take her
failure to make an early complaint " into

consideration, with all the other evidence, in

determining the guilt or innocence of the

accused." State v. Baker, 136 Mo. 74, 37

S. W. 810.

56. Arhansas.— Plunkett v. State, 72 Ark.
409, 82 S. W. 845.

California.— In a prosecution for rape, an
instruction authorizing the jury to consider

previous acts of intercourse between the par-

ties, for the purpose of showing defendant's

adulterous disposition and as tending to ren-

der the commission of the act charged more
probable, was proper. People v. Mathews,
139 Cal. 527, 73 Pae. 416.

Colorado.— Peckham c. People, 32 Colo.

140, 75 Pac. 422.
Missouri.— State v. Evans, 138 Mo. 116,

39 S. W. 462, 60 Am. St. Rep. 549.

reajos.— Henard v. State, 47 Tex. Cr. 168,

82 S. W. 655. Where, in a prosecution for

rape on a girl under the age of fifteen years,

she testifies fully to the intercourse, that it oc-

curred frequently, and that a child was the

result of that intercourse, it is not error for

the court to fail to submit directly the issue

of penetration. Proctor ('. State (Cr. App.
1901) 65 S. W. 368.

57. On a prosecution for an assault on a

female imder the age of consent, with intent

to rape, an instruction that the prosecutrix

could not give consent, although she solicited

intercourse, and, if defendant sought to have

intercourse with her, he would be guilty, was
misleading, as leading the jury to infer that

it would be sufiicient if defendant merely

solicited intercourse with the prosecutrix.

People V. Powell, 136 Mich. 306, 99 N. W. 23.

On a prosecution for carnally knowing and
abusing a female child under the age of four-

teen years, a request to instruct that if the

proof showed that defendant took indecent
liberties with the child, and did not intend

to have sexual intercourse with her, he is

not guilty of the charge, is properly refused,

as he still would be guilty of an assault with
intent to commit the crime specifically

charged. People v. Courier, 79 Mich. 366,

44 N. W. 571.

58. Addison v. People, 193 111. 405, 62
N. E. 235.

59. State v. Eiseling, 186 Mo. 521, 85
S. W. 372.

60. Dryman v. State, 102 Ala. 130, 15 So.

433; Barnett v. State, 83 Ala. 40, 3 So. 612.

Where the only evidence of the moral char-

acter of the prosecutrix on a trial for rape
related to the time prior to the alleged

offense, defendant could not object to an in-

struction that the question of the good moral
character of the prosecutrix before the alleged

offense was immaterial, except as it bore upon
her credibility as a witness. State i'. Black-
burn, (Iowa 1907) 110 N. W. 275. In a
prosecution for an assault with intent to

rape, it was error to charge that testimony
of illicit intercourse between defendant and
prosecutrix and of the latter's reputation for

virtue was admitted, not in justification, but
on the issues of the credibility of prosecu-

trix as a witness, and as to whether it was
necessary that she should be forced to the
embraces of defendant, since evidence im-
peaching- the general reputation of a prose-

cutrix for chastity is always admissible, to

raise a presumption of her consent, and as

bearing upon defendant's intent. Freeman v.

State, 52 Tex. Cr. 500, 107 S. W. 1127.

61. Johnson v. People, 197 111. 48, 64 N. E.

286.

62. Where there was evidence tending to

prove that the prosecutrix, in a prosecution

for rape, had been unchaste, and also tending

to prove specific acts of unchastity, an instruc-

tion that the law presumes a woman to be
chaste until the contrary is shown, and that

on this presumption they might find the

prosecutrix of chaste character, even against

the declarations of any number of witnesses

[II, C, 4, 1]
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j. Corrobopation of Pposeeutrix. A charge that no corroboration of the
prosecutrix is necessary is correct in the absence of a statute or rule of law requiring
corroboration.** But where a statute or rule of law requires corroboration the
court should instruct,the jury that corroboration is necessary, and of course it is

error to charge the contrary.** The jury should be- instructed as to what facts

may be considerKi.in. corroboratioii, and the nature and effect of auch. evidence.**

The jury shoidd be instructed that there i^ no rule of law requiring them.; to recave
with more than ordinary scrutiny the evidence of the prosecutrix; ** nor is it

necessary or even proper to charge " that rape is easily charged, hard to prove,
and harder still to be defended by the accused," " but the chaTge must not make

which did not produce conviction in their
minds, was improper, since, while the jury
might infer her chastity as a matter of fact,

a presiunption of law to that effect conflicts

with the controlling presumption of defend-
ant's innocence. People v. O'Brien, 130 CaL
1, 02 Pac. 297.

63. Lynn v. Com., (Ky. 1890) 13 S. W.
74; State r. Patchen, 37 Wash. 24, 79 Pac.
479. See supra, II, B, 3, m, (i).

04. State v. Blackburn, (Iowa 1907) 110
N. W. 275; State r. Carnagy, 106 Iowa 483,
76 N. W. 805; McConnell c. State, 77 Jfebr.

773, 110 N. W. 666; People v. Biglizen, 112
N. Y. App. Div. 225, 98 M". Y. Suppl. 361
[affirmed in 185 N. Y. 616, 78 N. E. 1108].

See supra, II, B, 3, m, (n ) . In a trial for

rape, the court instructed that, if defendant
had connection with prosecutrix as alleged,

it was immaterial whether or not defendant
was the father of the child born to her, ex-

cept as bearing on the question of the credi-

bility of prosecutrix; and in another in-

struction defined corroboration as evidence

strengthening, sustaining, and corroboratim;

the evidence of prosecutrix, and charged that,

as bearing on that question, the jury should
consider the testimony of other witnesses, to-

gether with all the facts and circumstances
shown on the trial and tending to connect de-

fendant with the commission of the offense.

It was held that the instructions did not ob-

viate the necessity for charging that the fact

that a child was born to prosecutrix was not
corroborative of her testimony that defendant
had sexual intercourse with her. State v.

Blackburn, 136 Towa 743, 114 N. W. 531.

65. State v. Whimpey, (Iowa 1908) 118

K W. 281 ; State v. Carpenter, 124 Iowa 5, 98
N. W. 775; State v. Fountain, 110 Iowa 15,

81 N. W. 162; State v. French, 96 Iowa 255,

C5 X. W. 156 ; People v. Bates, 70 Mich. 234,

38 X. W. 231. Tn a prosecution for rape,

the court should have charged as to the na-

ture and meaning of corroborative evidence,

and not have merely called attention to the
argument and contention of the state's coun-
sel as to the effect of such evidence, without
instructing the jury as to whether such con-

tention properly stated the law.. State v.

Parker, 134 N. C. 209, 46 S. E. 511.

Instructions sustained!— Sanders r. State,

148 Ala. 603, 41 So. 466; State r. Nbrris, 127
Iowa 683, 104 N. W. 282; State v: Sigg, 86
Iowa 746, 53 N. W. 261. An instruction that,

in determining whether or not a rape had
been committed, the jury should consider the
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prosecutrix's demeanor, condition, and decla-

rations immediately after the alleged com-
mission, does not conflict with an instruction

that, in case they found, the crime had been
committed, they should not consider the

prosecutrix's conduct, declarations, or con-

dition in determining whether or not she was
corroborated in charging defendant with it.

State r. Bailor, lfl4 Iowa 1, 73 IT. W. 344.

An instruction that the prosecuting witness

was corroborated to some extent if the jury

believed the testimony of' her husband and a
medical witness as to the existence of bruises

on her person, and that of her husband as to

the condition of her clothing and the bed, was
not error. Hannon v. State, 70 Wis. 448, 86

N". W. 1.

66. Arizona.— Trimble r. Territory, 8 A.riz.

273, 71 Pac. 932.

California.— Feo^le e. Rlangod, 112 Cal.

669, 44 Pac. 1071.

Florida.— Doyle v. State, 39 Flft. 155, 22
So. 272, 63 Am. St. Pep. 159.

Ohio.- State v. Tuttle, 67 Ohio St. 440, 66

N. E. 524, 93 Am. St. Eep. 689.

Texas.— Hamilton v. State, 41 Tex. Cr. 599,

58 S. W. 93.

Washingion.— In a prosecution for' rape,

an instruction that the relation of the prose-

cutrix to the crime is analogous to that of

an accomplice, and that the jury ought not
to convict on her testimony alone, unless,

after a careful examination, they are satis-

fied of its truth beyond a reasonable doubt, is

properly refused. State r. Mobley, 44 Wash.
549, 87 Pac. 815.

Wisconsin.—-The suggestion customarily
made to juries in prosecutions for rape that
they should view the evidence of prosecuting
witiiess with great care, and be on their

guard against being moved by sympathy to
give undue weight to the state's evidence,

does not apply to a case where there was eon-

sent in fact. Loose v. State, 120 Wis. 115, 97
N. W. 526.

67. Florida.— It is not a rule of law that
the jury must view the offense of rape as

one well calculated to create strong prejudice
against the accused; nor that rape is an
accusation easy to make and hard to be de-

fended by an accused, although he be ever so
innocent; nor is it a rule of lavr that the
attention of the jury be specially directed to

the difficulty growing out of the usual cir-

cumstances of the crime in defending against
rape. These are merely argviments to be ad-
dressed to the jury by counsel, and the court
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defendant's guilt depend entirely upon the credibility of the prosecutrix irrespective

of other evidence in the case."*

k. Outery or Complaint by :Prosecutrix. It is proper to instruct the /jury

that the failure to make outcry at the time or complaint promptly thereafter,

unless excuse for delay is shown, is a circumstance that, affects only the jcredibility

of the prosecutrix, and the jury should determine the sufficiency of the matter
of excuse for the delay, and the 'effect of such failure to imake complaint.""

comTnits no error in refusing to give tliem in

the shape of instructions. Doyle v. State,-

39 Fla. 155, 22 So. 272, 63 Am. St. Rep.
159.

Georjiia.—JBlack v. State, 119 Ga. 746, 47
S. E. 370.

Michigan.— People c. Lambert, 144 Mich.
578, 108 N. W. 345.

Oregon.— State v. Birchard, 35 Oreg. 48.4,

59 .Pac. -468.

Virginia.— Crump v. Com., 98 Va. 833, 23
S. E. 760.

68. People v. Keith, 141 Cal. 686, 75 Pae..

304; People v. Wessel, 88 Cal. 352, 33 Pac.
216. On a trial for rape it is error to charge
that if the jury credit the testimony of the
injured female they must find the defendant
guilty. Such a charge is in effect a decision

by the judge of the whole ease, except the
credibility of the witness. Giles u. 'State, 83
Ga. 367, 9 S. E. 783. If the 'proeecotrix, in
='. trial for rape, is shown to be unchaste, and
of bad character generally, a ch-arge to the
jury ihat, "if the testimony of th€ 'prosecu-

trix as to the guilt of the prisoner is suffi-

ciently clear and explicit to convince your
minds beyond a reasonable doubt of the pris-

oner's guilt, then you would be authorized to

convict upon her testimony alone; but, if you
ha"ve any doubt of the prisoner's 'guilt upon
her evidence, then you must inqiiire wbether
her evidence has any support^'— is unfair,

calculated to mislead, and apparently in-

tended to rest the case wholly upon the te'5-

timony of the prosecutrix. Such a charge is

good groiind for a new trial. Leoni v. -State,

44 Ala. 110. But -where the court said to

the jury, of the testimony of the prosecuting

witness: "Is it true or false? ... It is

your plain duty, if you believe this woman
fabricated this story, to find, if you can, the

motive for such a course on her part," it was
held that defendant was not prejudiced by
this instruction, and it was not error to give

it. Hannon -v. -State, 70 Wis. 448, 36 N. W. 1.

69. CaUfomia.— People r. Totman, 135

Cal. 133, 67 Pac. 51; People v. Lee, 119

Cal. 84, 51 Pac. 22.

/ZHrems.— Sutton r. People, 145 111. 279,

34 N. E. 420; Austine v. People, 110 111.

248
/oix-a.— State v. Wolf, 118 Iowa 564, 92

IST. W. 673; State v. Hagerman, 47 Iowa
151.

Kentucky.— Brovrn v. Com., 102 Ky. 227,

43 S. W. 214, 19 Ey. L. Rep. 1174.

Michigan.—Tn a prosecution for rape an

instruction that the time at which the victim

made complaint of the outrage is a relevant

circumstance, " as tending to prove the truth

of the charge, for the reason that it is nat-

ure,! for the woman ravished to make com-
plaint as soon as possible," cannot l)e objected

to on the ground that it makes the time of

complaint a circumstance to corroborate the
accusation, but not to militate against it.

Maillet v. People, 42 Mich. 262, 3 N. W.
854.

Missouri.— WJiere a girl seventeen years
old 'did not ,discloBe the rape to her parents,

and took no steps against defendant, al-

though he continued in her father's employ
for several days, and lived in the neighbor-

hood for five months after the .alleged out-

raige, defendant is entitled to Jiave the jury
instructed that the fact that the girl " made
no complaint at the time, or within a reason-

able time thereafter, and that pregnancy fol-

lowed a single sexual connection," are legiti-

mate subjects of inquiry in detenniuing the

question of force or consent; and the addi-

tion, "in connection -with the other testi-

mony," was calculated to mislead the jury.

State V. Wilson, 91 Mo. 410, 3 S. W. 870.

Nebraska.— Vaughn d. State, 78 Njdbr. 317,

110 N. W. 992.

New Mexico.—.Territory v. Edie, B K. M.
555, 30 Pac. S51.
Nmo York.— On a prosecution for rape the

court refused to charge that, if the Jury be-

lieved the prosecutrix failed to make prompt
disclosure of the crime, it was a circumstance

against her, and tended to .disprove the truth

of 'Jier charge, but charged that whether or

not she made prompt disclosure was a matter
for the consideration of the jury. This was
held not error. People v. Estell, 106 N. Y.

App. Div. 516, 94 N. Y. Suppl. 748.

North Carolina.— State v. Cone, 46 N. C.

18. On a trial for rape, it was held not to

be error to refuse an instruction that, inas-

much as the prosecuting witness " did not
disclose the fact to the first person whom
she saw after the occurrence, her testimony

was to be disregarded altogether," although

she was nearly fourteen years old, and such

first person was her aunt. State v. "Marshall,

61 N. C. 49.

Pmnsylvania.— Com. v, Mtynarczyk, 34

Pa. Super. Ct. 256.

Vermont.— Where the court charged that

the weight which should be given to prosecu-

trix's .failure to complain was for the jury;

that usually such failure bore on the ques-

tion of consent; that the jnry should say

whether there was evidence of consent; that,

if so, it would seem that she was false in

saying that she was held, and that she was

struggling, it was held that, while her fail-

ure to disclose was a circumstance -which bore

on the credibility of .her testimony, it might

well have been understood that it was rele-

[II, C, 4, k]
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1. Age of Defendant. The jury may be instructed that they may find from
the appearance of defendant that he is over the prescribed age,'" but when the
age is fixed by statute the jury must be instructed that the burden is on the state

to prove defendant over that age.''

m. Drunkenness of Defendant. The jury should be instructed generally that
inability to commit the crime must be shown by defendant, but where defendant
offers testimony of inability from drunkenness the rule is otherwise.'^ In the
case of assault with intent to rape intoxication is a defense only where it is shown
to such extent as to show inability to have the intent. If defendant's acts show
intent drunkenness is no defense and the court should so charge.'^

n. Character of Defendant. While good character can be no defense to a
charge of rape, the jury should be instructed to consider it in determining the guilt

of defendant.'*

0. Identlfleation of Defendant. The court may instruct the jury to consider
the condition and surroundings of the prosecutrix when she identified defendant.'^
A charge that it must be proven beyond a reasonable doubt that the crime was
committed by the prisoner, and that his absence, if shown, would be a fuU defense,

is a sufiicient charge, notwithstanding a subsequent instruction that the burden
of proving an aUbi is upon the one setting it up.'"

vant only to the question of consent, as to
which there was no evidence, the defense being
an alibi. State i'. Wilkins, 66 Vt. 1, 28 Atl.
323.

Compare, however, Thomas v. State, (Tex.
Cr. App. 1902) 70 S. W. 93; Ramsey v. State,
(Tex. Cr. App. 1901) 63 S. W. 875.
70. An instruction in a rape case, where it

is necessary that the jury be satisfied that
defendant is over sixteen years old, that the
state need produce no evidence, defendant
being present and being evidence of liis age,
of which the jury are' judges, cannot be held
error; his appearance being evidence of his
age, and there being nothing in the record
to show that it was not suflBcient. State c.

Huffman, 39 Oreg. 48, 63 Pac. 1. See supra,
II. B, 2, 1.

71. Thompson r. State, 45 Tex. Cr. 397, 74
S. W. 914; Mclntyre v. State, (Tex. Cr. App.
1897) 43 S. W. 104.

72. Where a defendant charged with rape
offered testimony tending to show that, by
reason of drunkenness at the time, he was
physically incapable of committing the crime,
it was error to instruct the jury that the
burden was on him to show such incapacity,
since it shifted the burden on him of proving
that he did not commit the crime. Jeffers r.

State, 20 Ohio Cir. Ct. 294, 10 Ohio Cir. Dec.
832

73. State v. Hanlon, 62 Vt. 334, 19 Atl.

773.

74. State v. Jones, 32 Mont. 442, 80 Pac.
1095; Thomas v. State, (Tex. Cr. App. 1902)
70 S. W. 93. Where, upon the prosecution

of an old man for rape upon a child of tender
years, the only evidence upon behalf of the

accused was proof that he was, and all his

life had been, a man of most excellent char-

acter, and the judge, in his instructions, made
no reference whatever to the law relating to

p-ood character until he was about to con-

clude his charge, when, upon having his at-

tention called to the matter, he, in most gen-
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eral terms, charged upon this subject, it was
held that the supreme court would order a
new trial; since even if, in a strict and tech-

nical sense, no error was committed, the case
was one which should be treated as special

and peculiar. Seymour o. State, 102 Ga. 803,
30 S. E. 263. And where, on a trial for rape,

the positive testimony of prosecutrix that de-

fendant ravished her was discredited by the
facts that they were together longer than
she testified; that there was no indication
of a struggle; that there were no bruises
upon her person, nor irritation of her sexual
organs soon after the alleged rape; and that
defendant had previously borne a good repu-
tation, it was held error not to caution the
jury against prejudice, and instruct them
that it was difficult to defend against an ac-

cusation of rape; that, if she voluntaril}-

yielded, no matter how much force had been
employed, it was not rape; and that defend-
ant's previous good character was entitled to

some weight. Connors v. State, 47 Wis. 523,

2 X. W. 1143.

75. On a prosecution for assault on a fe-

male at night, it was shown that immediately
after the assault she had made a mistaken
identification of her assailant, but that at
the time she was nervous, excited, and in a

hysterical condition. The court charged that
in weighing her testimony the jury might
consider that before she identified defendant
she had identified another ^'crson as the guiltv
one, but that, if she did so identify such
other person, the jury could consider lier con-

dition, surroundings, and all the facts shown
to exist at the time she made such identifica-

tion. It was held that the charge was not
erroneous as attempting to excuse prosecu-
trix's mistake, or as making too prominent,
as an excuse for the mistaken identity, her
alleged hysterical condition. Shular v. State,

160 Ind.'.SOO, 66 N. E. 746.

76. State v. Freeman, 100 N. C. 429, 5 S. E.
921.
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p. Presumption of Innocence. The court should charge that defendant is

presumed to be innocent and that they must be satisfied of his guilt beyond a

reasonable doubt."
q. Statute of Limitation. When a statute of limitation to the indictment

exists the jury must be instructed to find beyond a reasonable doubt that the act

was committed within the prescribed time."
D. Verdict. The rules governing verdicts in criminal cases generally apply

to verdicts in prosecutions for rape and for attempt or assault with intent to

rape." The verdict must indicate with certainty the crime of which defendant

is found guilty, but the indictment, the instructions, the issues, and the verdict

must all be considered together to ascertain whether it is sufficiently certain.*"

Under an indictment for rape, a verdict of "guilty of assault with attempt to

commit rape " is responsive to the charge of assault contained in the charge of

rape, and is, in consequence, a good verdict for assault, as the words "with
attempt to commit rape" arc mere surplusage.'' The verdict must be respon-

sive to the indictment so as to show with certainty of what offense the jury find

defendant guilty.*^ A special verdict which fails to find every element of the

Instructions sustained.— Where the defense
was an alibi, the court instructed that it was
not essential to a conviction that the crimi-
nal act be committed on the exact date
charged in the information, a substantial
compliance being sufficipnt, and thereafter
the defense of alibi and the evidence were
fully called to the jury's attention. Defend-
ant claimed that as the state had offered evi-

dence to prove that the crime was committed
on July 2d, as charged, and there was no evi-

dence that it was committed on any other date,

and as defendant had oft'ered evidence of an
alibi on the date charged the first part of
the court's instruction was erroneous. It was
held that the jury could not have placed
defendant's construction upon the instruc-

tion so as to disregard the defense of alibi,

and the instruction was not erroneous in

that respect. State v. Ferris, 81 Conn. 97,

70 Atl. 587.

77. State v. Freeman, 100 N. C. 429, 5 S. E.
921. On a prosecution for rape, an instruc-

tion authorizing conviction if the jury be-

lieved beyond a reasonable doubt that defend-

ant had unlawful carnal knowledge of prose-

cutrix by force and against her will, and,

further, that the law presumes defendant to

be innocent, and, unless the jury believe him
guilty beyond a, reasonable doubt, they should

find him not guilty, properly declares the law
of the case. Lowry v. Com., 65 S. W. 434, 23

Ky. L. Rep. 1553.

78. Gonzales v. State, (Tex. Cr. App. 1907)

62 S. W. 1060.

79. See Chminal Law, 12 Cyc. 686 et

seq.

80. Alabama.—Under an indictment, charg-

ing in the same count, in the disjunctive,

that defendant committed one or the other

of two ofi'enses, or different grades of the

same offense, for example, that he "did car-

nally know, or abuse in the attempt to car-

nally know," a female child under ten years

of age (Rev. Code, § 3663), a verdict of

"guilty" is sufficient, and not ground of

error, or of motion in arrest of judgment.

Johnson v. State, 50 Ala. 456. See also Me-

Guff V. State, 88 Ala. 147, 7 So. 35, 16 Am.
St. Rep. 25.

Connecticut.—A verdict finding accused
" guilty of the crime of attempt at rape

"

is sufficiently clear and certain in designating
the crime of which accused is found guilty,

under an information for i-ape. Rookey v.

State, 70 Conn. 104, 38 Atl. 911.

Georgia.— Upon an indictment against a
slave for a rape on a free white female, a
verdict in these words, " We, the jury, find

the prisoner guilty of an attempt to commit
a rape," was held to be sufficiently full, and
that it need not negative the charge of a
rape; that being the legal effect of the find-

ings. Neither was it necessary to add the
words " on a free white female," as, that
being the issue submitted, the verdict was
coextensive with it. Stephen w. State, 11 Ga.
225.
Kentucky.— Where the only offense charged

is that of rape, and the evidence and instruc-

_ tions are all in relation to that offense, a
verdict, " We, the jury, find the defendant
guilty, and fix his punishment at death," is

sufficient in form. Smith v. Com., 33 S. W.
825, 17 Ky. L. Rep. 1162.

Louisiana.— State v. Love, 106 La. 452, 3L
So. 45.

South Dakota.— State v. Hayes, 17 S. D.
128, 95 N. W. 296.

Tennessee.— Where one count of an indict-

ment charges rape, and another assault with
intent, etc., a verdict that defendant " is.

guilty as charged in the indictment," and
that he " for his offense aforesaid shall suffer

death by hanging," is valid. Kelly v. State,

7 Baxt. 84.

Wisconsin.— James v. State, 124 Wis. 130,
102 N. W. 320.

See 42 Cent. Dig. tit. "Rape," § 101.

81. State V. Love, 106 La. 452, 31 So. 45.
82. Illinois.— Donovan v. People, 215 111.

520, 74 N. E. 772.

Kansas.— State v. Hart, 33 Kan. 218, 6
Pae. 288.

Teams.— A verdict reciting, " We, the jury,
find the defendant guilty of an assault with

[II, D]
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offeiiise is insufficient.^' If the verdict i« inconsistent the one part with another
it will be set aside.*^ Guilty of attempt to commit rape, and assault with intent

to commit rape in some jurisdictions means the same/^ but in other jurisdictions
it is otherwise.*" If an indictment contains more than one count .a .gemeral ver-
dict of guilty is uncertain.*' In most jurisdictions under an indiotment ior rape
the jury, if the evidence warrants it, may acquit of rape, and convict of -any less

ofense included in the crime charged, and the issue as to :guilt of such less crime
should be submitted.^* In flome Jurisdictions when the evidence shows that
rape lias beetn committed defendant canno,t be convicted of a less aHense;*" but in
other jurisdictions it is held otherwise.^"

E. New Trial andAppeal and Error." Thegranting of new trials on prose-
cutions for jrape or assault with intent to rape is governed by the rules relating to

new trials in criminal prosecutions generally."^ Any , intimation by the court
as to its opinion on the questions of fact is generally ground .for new trial.'^ If

there is evidence to support the verdict a new trial will not be .granted on the

intent to ra^pe, -aa charged in ,the indictment,
and assess his punishment at four years in
the penitentiary," is not vague or uncertain.
Barnes v. State, (Cr. App. 1895) 32 S. W.
896.

Virginia-.— Hairston v. Com., 97 Va. 734,
32 S. E. 797.

Bngland.—"Rex v. Powell, 2 B. A Ad. 75, 9

L. J. M. C. 0. S. 71, 22 i... C. L. 41.

83. A special verdict failing to find that
prosecutrix was of previous 'chaste character
is insufficient to sirpport a conviction of a
violation of Mo. Act, April 8, 1995 (Iiaws

(1895), p, 149), making it a felony for any
person over the age of sixteen years to lave
carnal knowledge of an unmarried female of

previous chaste character between the ages

of fouTteen and eighteen years. State v, De
Witt, 186 Mo. "61, 84 S. W. «56.

84. Moon v. -State, (Tex. 'Cr. App. W96)
45 S. W. 806.

•85. -Prince -v. Etate, 35 Ala. '367 ; McD&ugal
V. State, 5 Baxt. (Tenn.) 660.

86. Taylor v. State, 44 Tex. Cr. 153, 69

S. W. 149.

87. Shell w. State, (Tex. Cr. App. 1896) 38

S. W. 207. See Criminal Law, 12 Cyc. '692.

" Guilty of charge in first count;"—But
where am indictment contains two counts,

the first charging the commission of Tape,

and the second charging an assault -with in-

tent to commit rape, and the jury finds de-

fendant "' guilty of the charge in the first

count," without passing 'upon the second

count, the verdict is sufficient, the minor
oifense 'being merged in the greater. 'Stevens

V. Stat,e, -66 'Md. -202, 7 Afl. 254.

88. State v. Barkley, 129 Iowa 484, 105

N. W. 506; State v. Erickson, 81 Minn. 134,

83 N. W. 512; Reg. v. Guthrie, L. R. 1 C. C.

522, 11 Cox C. C. 522, 39 L. J. M. C. 95, 22
L. T. Rep. N. B. 485, 18 Wkly. Rep. 792;
Reg. V. Ryland, 11 Cox C. C. ini, 18 L. T.

Rep. N. S. 538, 16 Wkly. Rep. 941; Reg. v.

Folkes, 2 M. & Rob. 460; Reg. v. Dawson, 3

Stark. 62, 3 E. C. L. 595. See supra, II, A, 5.

89. California.— People v. Chavez, 103 Cal.

407, 37 Pac. 389.

Georgia.— Welborn v. State, 116 Ga. 522,

42 S. E. 773; Jones v. State, 68 Ga. 760;
Kelsey v. State, 82 Ga. 558.

[II. D]

•Kansas.— State v. Mitchell, 54 iKan. 516,

38 Pac. 810.

JIfissoMri.— State v. Bell, 194 Mo. 264, 91

S. "W. *9S; State v. -Lacey, 111 Mo. 513, 20
S. W. '288; State u. "White, 35 Mo. 500.

Uvrth OardUna-.— State !). 'Parish, 104 N. C.

679, 10 S. -E. 457.
Temais.—Waire '^. State, (Gr. A^ip- 1^01)

64 S. W. 1061.

^nglamd.— -Reg. v. 'JUapgood, X. R. 1 C. C.

221, 11 Cox C. C. ill/m L. J. M. C. 82, 21

L. T. Hep. N. S. -678, =18 WMv. IRep. 356;
Harmwood'a Case, 1 East P. C. '411. This
rule was changed by 14 & 15 'Viet. c. 1-00,

§ 12.

Bee 42 Dent. Dig. tit. " Rape,"' •§ '82.

"SO. Ooranect«c«t.—State r.-Shepard, TCtmn.
54.

InSianu.— Hanes D. --Btate, 155 Ind. 112, 57
N. E. 704; ^Polsonw. 'State, 137 Ind. '519, 35

N. "E. 907.

Massachasetts.— Com. v. Crea'don, 162

Mass. 466, 38 N. "H. 1119.

New Hampshire.— State v. Archer, 54 N. H.
465.
Vermont.— "State v. Omith, 43 " Vt. '324.

•9 1. -"Excessive pnaishment see mfra, II, V.

^Z. -See CkimiwaxIjAW, 1'2 Cyc. "701 et-^eq.,

792 p* seq.

'If-ewly aiscoverea 'endence.
—

"Where, in a
prosecutiion for rape on a grrl under fifteen

years of age, a new trial was applied for on
the .ground of 'newly discovered evidence tend-

ing "to show that prosecutrix was over the age

of fifteen at the time of the commission of

the offense, and there was no evidence tend-

ing to shuw Tesistance, and it a-ppeared that

prosecutrix's reputation for chastity, truth,

and -veracity was bad, an order denying the

motion was erroneous. Walters v. State,

(Tex. Cr. App. 1904) "79 S. 'W. 539.

93. People v. Baflier, 137 Cal. ^557, 70 Tac. '

617; People v. Ricketts, 108 Mich. 584, 66-.

N. W. 483 ; "Peojile !'. 31ute, 20 N. Y. Suppl.

455; Owens v. State, '39 "Tex. Cr. '391, 46
S. W. 240. "Where the circumstanices in a
prosecution for .assault -with intent to rape
were such that the slightest intimation of

the opinion of the court as to -whether the
prosecutrix resisted at all, which was a -mat-

ter in dispute, might have had undue weig'ht
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ground of insufficiency of the evidence; "^^but if the whole testimony is not incon-

sistent with the innocence of defendant the verdict should be- set aside."' Im

the abaenee of anything to the contrary in the record, it will be presumed, that the

prosecutrix resisted."" Where it appears that defendant was srarpriseid by ujitrue

testimony artewtrial may be granted."' There is no ground fornew trial on appeal

if it: aipfeacs that defendant could not have been injured by the error of which ha
complains."^ Matters in the discretion of the court are not reviewable."" An

with the jury, it was error to advise' them
that they might, consider " whether ahe made
all the resistaaiee at the time she was rea-

sonably capable of under: the. circumstances
surronndiin'g" her; considering the rela;tive

strengthr of the parties," thus apparently
inuplying tba^t the court was: of the opiirion:

that she made some resistance. Adamas' v.

People, 179 IIU 633^ 54 N. E. 236..

94. iddufco.— State v. Beard, 6 Ida. 614, 57

Pac. 867.

Michigami—People v. Toutant, 133 Mich.
520, 95i M W: 541.

Missawri.— State v. Hibler, L49 Mo. 478,

51 S. W. 85.

'New York.—People v. Crowley, 102 N. Y.

234, 6 If. E. 384.

Texas.—Leach i;. Staie; (Cr. App. L903)

77 S.. W. ^0; Hill v. State, (Cr. App. 189&)
34 S. W. 750.

Virginia^—Mings v. Com., 85 Va. 638, 8

S.. E. 47^
SufSciency of evidence see supra, II, B, 3.

95. State v. Mitchell, 54 Kan. 516, 38
Pac. 810.

96. Hoiloway v. State, (Tex.. Cr. App.,

1898) 44 S. W. 8-2S.,

97. When it clearly appears by affida:rit

that the defendant was snirprTsed at the testi-

mony of the. prosecutrix, and that much of

her testimony was untrue, a new trial will

be gramtedi. State i: Halford, 17 Utaih 475,

54 Pac. 819,

98. Arkansas.— Pratt v. State, 51 Arfc.

167, 10 S. W. 2-33.

Califorma:— People v.. BarJiey, 114 Cal.

554, 47 Pac. 41.

Illinois.— Sutton v. People,, 145 111. 279,

34 N. E. 420.

Iowa.— State v. Taylor, 103 Iowa;. 22, 72

liT. W. 417; Staste r. Urie, 101. Iowa 411, 70

N. W. 603; State v. Casford, 76 Iowa. 330,

41 N. W. 32. On- a trial for " assault, with
intent to commit rape," where the deicsQise

was an alibi, an instruction that " the de-

fense of alibi is one easily manufactured,

and jurors are generally and properly advised

by the- courts to scan the proofs of an alibi

with care and caution," is> not prejudicial

to defendant, when in another part of the

instructions the jury were advised; that a
charge of this crime was one easily made,

hard to be proved, but still harder to be

defended, even by the innocent, and they

"should not suffer their indignant feelings

to control or influence their judgment when
considering such cases, but they should bring

to the consideration, of the evidence in the

case their cool, deliberate, dispassioaate judg-

ment alone." State v. Blunt, 59 Iowa 468,

13 N. W. 427.

Miehigwn/.— People v. Walker, 113 Mich.
367,. 71 N. W. 641.

Mdnnesota.—State v. Vadnais, 21 Minn.
382..

MissotuKi.— State v.. Houx,. 109- Ma. 654,.

19 S. W. 35., 32 Am. St. Hep. 686.. In a,

prosecution for rape,, the admission of in-

duoemEnta by a woman to piosecmtrix to

aecompany her and defendant on a trip- was
not prejudiciail to defendant, where; before

any overt act. was taken pursuant to, the
woman's solicitations, defendant met the-

prosecutrix and added bis solicitations to

those of the woman, and told prosecutrix
that the- woman had told himi about the pro-

posed tri-pL State v. Miller, 191 Mo. 587,

90 S. W. 767.

New Mexico.— Territory v. Edie, 6 Ni M.
555, 30 Pac. 851.

Mete York.— Upon a trial for rape, the
judge, refused, to,, charge that defendant must
have " acoomiplished. his purpose in spite of

the utmost reluetan-ee and resistance- on her
part;" The defendant, was convicted of an
assault with initent to rape. Oa writ of

error, it was held that as the: refusal to,

charge-,, even if it were error, did not in

any way affect the crime of which defend-
ant was convicted^ bu,t only that of. which
he was acquitted,, it furnished no ground for
reversal. Myer v. People, 8 Hun 528.

North Carolina.— State v. Garner, 129
N. C. 536, 40 S. E. 6.

Teasas.— Wilccec v. State, 33- Tex. Cr. 392,

26 S. W. 989; Massey v. State, 31 Tex. Cr.

371, 20 S. W. 758-; Jenkins v. State, 1 Tex.
App. 346. In a prosecution for rape, the
fact that the prosecutrix held the baby, the
fruit of the alleged crime, in her arms while
she was on the witness stand, did not con-

stitute reversible- error, where the baby was
removed from the court-room the moment
the objection was made by defendant. Al-

corn V. State, (Cr. App. 1905) 94 S-. W.
408.

WasliAngton.— State v. Courtemareh, 11

Wash. 446, 39 Pac. 955.

Wisconsin.— Jackson v. State, 91 Wis. 253,

64 N. W. 838. VPhere accused was con-

victed of assault with intent to rape, alleged

error in instructions and admission of e-vi-

dence bearing on rape will not be consid-

ered. Bannen ;;. State, 115 Wis. 3a7, 91
N. W. 107, 965.

See 42 Cent. Dig. tit, "Rape," § 104.

99. If courts have power to compel a per-

sonal examination of the prosecutrix in prose-

cutions for rape, it is a matter of judicial

discretion, not reviewable on appeal. Mc-
Guff V. State, 88 Ala. 147, 7 So. 35, 16 Am.
St. Eep. 25.

[n,B]
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order for a new trial applies to the whole case, and defendant may be tried again
for all the charges in the indictment.^

F. Punishment— l. Bape. The punishment for rape is fixed by statute.

In some jurisdictions it is death; '' while in others it is a capital offense unless the
jury fix the punishment by imprisonment in the state prison,^ and in others
imprisonment in the penitentiary alone is provided.* In England the pimish-

_
1. Where, under an indictment substan-

tially charging the accused with assault and
battery and rape committed upon a female
as one and the same transaction, thereby
charging only one substantive offense, that
of rape, the charge of assault and battery
being necessarily included in the substantive
oflense, the court improperly required the
prosecuting attorney to elect whether to put
defendant on trial for rape or for an as-
sault and battery, and such attorney elected
to put him on trial for rape, which trial

resulted in a verdict of guilty of an assault
and battery, the accused, by moving for and
obtaining a new trial, took such new trial

as to the whole case, and it was error to

sustain his objection to being tried thereon
for rape, and to put him on trial for an as-

sault and battery. Mills v. State, 52 Ind.
187.

2. It is so in Arkansas (St. Dig. 1884)
§ 1570), Delaware (Rev. Code (1893), c. 77,

§ 10), Mississippi (Code (1906). § 1358),
and North Carolina (Rev. (1905) § 3637).

3. Jdabama.— Death or imprisonment in
penitentiary not less than ten years at dis-

cretion of jury. Cr. Code (1896), § 5444.
Florida.— Death or imprisonment for life.

Rev. St. (1892) § 2396.
Georgia.— Death unless the jury recom-

mend mercy, then imprisonment for not less

than one or more than twenty years. Code,
§ 4350.

Kentucky.— Imprisonment in the peni-
tentiaiy for not less than ten or more
than twenty years, or death at the discre-

tion of the jury. Gen. St. p. 322, art. 4,

§ 5.

Maryland.— Death, or imprisonment for

not less than eighteen months or more than
twenty-one years. Code, art. 30, § 161.

Missouri.— Death, or imprisonment for not
less than five years at the discretion of the
jury. Rev. St. (1899) § 1837.

Oklahoma.— Under Act Cong. Jan. 15,

1897, c. 29, §1, 29 St. 487 (U. S. Comp. St.

(1901) p. 3620), providing that in all cases

where the accused is found guilty of rape
tlie jury may qualify their verdict by add-

ing thereto " without capital punishment," it

has been held that a verdict of guilty with-

out capital punishment may be returned,

although there are no mitigating circum-

stances. Vickers v. U. S., (Okla. Cr. App.
1908) 98 Pac. 467.

South Carolina.— Death, but the jury by
special verdict may recommend the mercy
of the court, in which ease he shall be im-

prisoned for life. Code of Laws, Cr. Code,

S 114.

Tennessee.— Death, but jury may commute
to imprisonment for not less than ten years,

[11, El

and may imprison for life. Shannon Code
(1890), § 6452.

Texas.— Death, or imprisonment for not
less than five years in the discretion of the

jury. Rev. St. (1895) art. 639.

Virginia.— Death, or imprisonment for not
less than five nor more than twenty years,

in the discretion of the jury. Code (1904),
§ 3680.
West Virginia.— Death, but upon recom-

mendation of the jury may be imprisoned
for not less than seven nor more than twenty
years. Code (1899), c. 144, § 15.

4. Arisiona.— Imprisonment in territorial

prison for life or for a term of years not
less than five. Pen. Code (1901), § 233.

California.—Imprisonment in state's prison
not less than five years. Deering Code, § 264.

Colorado.— Imprisonment for not less thai
five years; may be for life. Sess. Laws
(1907), c. 165, § 4.

Connecticut.— Imprisonment not less than
three years, may be for life. Gen. St. ( 1888

)

§ 1406.
_

District of Columiia.— First offense, im-
prisonment not less than ten nor more than
thirty years, second offense, imprisonment for

life. Abert & L. Comp. St. (1894) p. 160,

§ 22.

Idaho.— Imprisonment not less than five

years, may be for life. Pen. Code (190P,
S 4;.il4.

Illinois.— Imprisonment not less than one
year, may extend to life. Starr & C. Annot.
St. § 293.

Indiana.— Imprisonment not more than
twenty-one nor less than five vears. Rev.
St. (1881) § 1917.

Iowa.— Imprisonment for life or any term
of years. Iowa Code (1897), § 4756.
Kansas.— Imprisonment not less than five

nor more than twenty-one years. Gen. St.

(1901) § 2016.

Maine.— Imprisonment for life. Rev. St.

(1840) c. 154, § 17.

Massachusetts.— Imprisoiunent for life or

for a term of years. Pub. St. Sup. (1888)

p. 785.

Michigan.— Imprisonment for life or less

term. Comp. Laws (1897), § 11489.

Montana.—Imprisonment not less than five

years. Codes (1895), § 453.

NeirasJca.— If prosecutrix is the daughter
or sister of defendant, imprisonment for life;

in other cases not less than three or more
than twenty years. Comp. St. (1903) § 7643.

Nevada.— Imprisonment not less than five

years, may be for life. Comp. Laws, § 4698.

New Jersey.— Imprisonment not exceeding
fifteen years, or fine not exceeding one thou-
sand dollars, or both. Gen. St. p. 1096!

Neio Mexico.— Imprisonment not less than
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ment was originally death, but this was afterward changed to castration and loss

of eyes, and then the felon might be executed at the king's suit, unless the woman,
if single, chose him for her husband and he consented. By 3 Edw. I, c. 13, it

was changed, if at the king's suit to imprisonment and ransom, but if the injured

party within forty days brought suit, the former punishment of castration and
loss of eyes might be inflicted.* In the reign of Ehzabeth it was again made
punishable with death without the benefit of clergy." In some jurisdictions the
appellate court has power to review the judgment of the lower courts and to

modify the same where the punishment is considered excessive. Imprisonment for

long terms,' or for life,^ and even the death penalty,^ have been held not excessive

punishments for rape. On the other hand the supreme court of Iowa reduced a
sentence of fifteen years to five years, because under the mitigating circum-
stances it was considered excessive," and a life sentence was reduced to a term of

five nor more than twenty years; if female
under ten may be imprisoned for life. Comp.
Laws (1897), § 1095.

'New York.— If female under sixteen and
no force is used, imprisonment not more than
ten years; all cases where force is used, not
more than twenty years. Laws (1892),
c. 325.

North Dakota.— Carnal knowledge of

female between age of ten and eighteen when
no force is used is rape in second degree and
punished by imprisonment not less than five

years. Rev. Code (1905), § 8896. All other

rape is first degree and punished by imprison-
ment not less than ten years. Rev. Code
(1905), § 8895.

Ohio.— Rape of daughter or sister or child

under twelve years of age is punished by im-
prisonment for life; all other cases by im-
prisonment not more than twenty nor less

than three years. Rev. St. (1880) § 6817.

Oregon.— Rape upon sister of whole or
half blood, or daughter or daughter of his

wife shall be punished by imprisonment not
less than twenty years and mav be for life

(Ballinger & 0. Annot. Code, § 1761), and all

other rape may be punished by imprisonment
not less than three or more than twenty
years (Ballinger & C. Annot. Code, § 1760).

Rhode Island.—Imprisonment not less than
ten years, may be for life. Pub. St. p., 667,

§ 1, subs. 5.

South Dakota.— Sexual intercourse with
female under ten, or imbecile, or by force is

punishable by imprisonment for not less than
ten years; all other rape by imprisonment
not less than five years. Rev. Codes ( 1903 )

,

§§ 330, 331.

Utah.— Imprisonment not less than five

years. Rev. St. (1898) § 4220.

Vermont.— Imprisonment for not more
than twenty years or fine of not more than

two thousand dollars, or both. Vt. St.

§ 4908.

Washington.— Imprisonment for life or

any terms less. Hill St. (1891) § 28.

Wisconsin.— Carnal knowledge of female

under fourteen, imprisonment from five to

thirty-five years; rape by force of -woman un-

chaste, imprisonment from one to seven

years; if previously chaste, from ten to

thirty years. Sanborn & B. Annot. Code

(1898), § 4381.

Wyoming.— Imprisonment not less than
one year and may be for life. Rev. St.

(1899) § 4964.

5. 1 Hale P. C. 626, 627.

6. St. 18 Eliz. c. 7, § 4.

7. Illinois.— Sutton v. People, 145 111. 279,

34 N. E. 420.

Iowa.— State v. Johnson, 133 Iowa 38, 110
N. W. 170. Where accused was convicted of

raping his unmarried adult sister, and there

was evidence that accused had attempted to

rape her at different times during the year
preceding the commission of the offense, and
that she had successfully resisted, it was held
that imprisonment for twenty years was not
excessive. State i'. Ralston, (1908) 116 N. W.
1058.

Missouri.—Thirty years in the penitentiary

is not an excessive punishment for raping a
female under fourteen years of age. State
V. Baskett, 111 Mo. 271, 19 S. W. 1097.

Oklahoma.—Asher v. Territory, 7 Okla. 188,

54 Pac. 445.

Texas.— Confinement in the penitentiary
for ninety-nine years is not an excessive

punishment for rape on a female nine years
old. Moore v. State, 49 Tex. Cr. 449, 96
S. W. 327.

Wisconsin.— Murphy v. State, 108 Wis.
Ill, 83 N. W. 1112.

8. State V. Andrews, 130 Iowa 609, 105
N. W. 215.

9. Where defendant was convicted of rape
of a child seven years old, the evidence show-
ing that she was frightfully lacerated and
injured, the death penalty was not out of

proportion to the offense proven. Reyna v.

State, (Tex. Cr. App. 1903) 75 S. W. 25.

In a prosecution for rape it was shown that
defendant met his victim on the railroad,

beat her into insensibility, perpetrated the

crime, and left her in an unconscious state

on the railroad track. Her injuries were
of a very serious character, and her life im-

periled.
'
It was held that the jury properly

inflicted the highest penalty known to the

law. Mischer v. State, 41 Tex. Cr. 212, 53

S. W. 627, 96 Am. St. Rep. 780.

10. Defendant, a young man, pleaded
guilty to rape on a female under the age of
fifteen years. The act of sexual intercourse

was consented to by the female. She went
with plaintiff expecting that sexual inter-

[11. F. 1]
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years." If an offense is more higfily punishable when committed on one ciass of
persons thaa when committed on another, and if the indictment fails to specify

to which class the person belongs, only the milder punishment can be inflicted,^

but if the penalty is the same as to both classes it makes no difference.'^

2. Attempt and Assault with Intent to Hape^ Attempt and assault with
intent to commit rape is. punished with imprisonment, the term being fixed by
statute in each state." Where defendant is tried; for rape and convicted of assault

with intent to commit rape he may be punished for this offense, although the
court does not have original jurisdiction of the less offense;'^ but the higher court
can inflict no greater punishment than might have been inflicted in the lower court
for the same offense.'" Whether the punishment is excessive depends on the
circumstances. Terms of great length have been sustained," but in some cases

they have been, reduced.'*

course would be proposed, and the act was no
more the procurement of defendant than of

herself. It was held that a sentence to fifteen

years' imprisonment was excessive, and would
be reduced to five years. State v. Speara, 130
Iowa 294. 106 N. W. 746.

11. State f. Norris, 127 Iowa 683, 104
N. W. 282; State v. Stefi^ens, 116 Iowa 227,
89 N. W. 974.

12. State V. Fielding, 32 Me. 585.
13. Schang v. State, 43 Fla. 561, 31 So.

346.

14. Delatoare.— If any person shall with
violence assault any female with intent to
commit rape, such person shall be deemed
guilty of felony and shall be fined not less

than two hundred dollars or more than five

hundred dollars, shall stand one hour in the
pillory, shall be whipped with thirty lashes,

and shall be imprisoned not exceeding ten
years. Rev. Code (18931, c. 77, § 11.

Minnesota.— O'Connell v. State, 6 Minn.
279.

Missouri.— State v. Scholl, 130 Mo. 396, 32
S. W. 968.

Tennessee.— A verdict of ten years' im-
prisonment for assault with intent to commit
rape, when the indictment states no battery,

is not sustainable under Shannon Code,

§ 6471, which prescribes that any person
indicted for an assault with intent to com-
mit any felony, where no other punishment is

fixed, shall receive, as a maximum, five years
in the penitentiary. Wilson v. State, 103
Tenn. 87, 52 S. W. 869.

Virginia.— Givens p. Com., 29 Gratt.

830.

Washington.—State v. Berzaman, 10 Wash.
277, 38 Pac. 103T.

15. The circuit court, having jurisdiction

of the capital offense of rape, may impose
the penalty for an assault with intent to

commit rape when the jury acquits of the
higher, hut returns a verdict of guilty of the
lesser, offense. Barker v. State, 40 Fla. 178,

24 So. 69.

16. Under Code, § 987, providing that
where no deadly weapon has been used, and
no serious damage done, the pxinishment in

cases of assault shall not exceed a fine of

fifty dollars or thirty days' imprisonment,
provided that this shall not apply to cases

of assault with intent to commit rape, on a

[n, F, 1]

conviction of a simple assault, where there

is no evidence of bodily pain, there can be
no greater punishment than therein pre-

scribed, although the indictment was for as-

sault with intent to commit rape. State i.

Nashi 109 N. C. 824, 13 S. E. 874.

17. California.— Vxiier Pen. Code, §§ 264,

671, rape may be punished by life imprison-
ment, or by not less than five years; and
section 664 provides that an attempt to com-
mit an offense may be pimished by imprison-
ment not exceeding one half the longest term
prescribed upon a conviction of the offense.

Under this statute punishment of attempt to

rape by imprisonment for five years cannot
be objected to on the ground that the term
of half a life cannot be calculated, and that

the statute therefore prescribes no punish-

ment for attempt to rape. People i-. Gard-
ner, 98 Cal. 127. 32 Pac. 880.

Georgia.— A sentence of twenty years upon
conviction of assault with intent to rape, be-
ing within the limit prescribed by the stat-

ute, will not be disturbed as excessive..

Dykes v. State, 64 Ga. 437.

Iowa.— State v. Bartlett, 12T Iowa 689,

104 N. W. 285.

Missouri.— State v. HilSabeck, 132
348, 34 S. W. 38;

Washington.—State r, Berzaman,
Wash. 277, 38 Pac. 1037.

18. Defendant, while riding with prosecu-
trix, a young' lady twenty-two years of age,

with whom he was but slightly acquainted,
solicited sexual intercourse, and, on being
refused, endeavored to compel her to submit
by force. She, however, successfully resisted

his attempts, after which prosecutrix re-

mained on the wagon until she was driven to
a house near by, where she arranged her
toilet and walked to town, when she dis-

closed the occurrence for the first time to her
aunt. Defendant did not deny the assault,

but claimed that he had no intention of de-

bauching prosecutrix against her will, and
that when he discovered that she was deter-

mined in her refusal he voluntarily desisted
in" his efforts. It was held that a sentence of
eight years' imprisonment on conviction of
assault with intent to commit rape was ex-

cessive, and should be reduced to five vears.
State V. Miller, 124 Iowa 429. 100 N. W. 334.
See also State v. Young. 135 Iowa 554, 113

Mo.

10
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III. Civil liability.

A, Right of Action in General. A female upon whom a rape is com-
miljted may maintain an action to recover damages for the injury sustained; the
right of action not being merged in the felony.'" A fortiori an action may be
maintained for an assault with intent to rape.^" And in a proper case an action

for loss of services may be maintained by the father or master of the female.^' In
such actions by the female the maxim " Volenti non fit injuria" appUes, and an
action will not lie if plaintiff consented; ^^ but conduct of plaintiff short of consent
is no justification,^' and if force was used to overcome the resistance of plaintiff

and she finally consented to intercourse, although not in consequence of the
violence, defendant is still hablc for damages for the assault.^ Where one upon
whom a rape has been consummated obtains a judgment for the attempt or assault,

it bars a subsequent action for the rape.^^

B. Pleading. An allegation "that the defendant. made an indecent assault

upon the plaintiff and then and there debauched and carnally knew her" is suffi-

cient in a civil action for rape; ^^ and in an action for assault with intent to rape
no particular form of words is necessary to designate the offense; it is sufficient

if it be alleged in general terms.^' Where a declaration contains a count charging

N. W. 325; State V. Blunt, 77 Iowa 106, 41
N. W. 586.

19. Koenig v. ISTott, 2 Hilt. (Nl Y.) 323,
8 Abb. Pr. 384. See Actions, 1 Cyc. 681.

20. Dickey v. McDonnell, 41 111. 62; Alex-
ander V. Blodgett, 44 Vt. 476. See, generally,

Assault and Battery, 3: Cyc. 1066.
Touching of the person not necessary.— In

an action, of trespass for an assault with
intent to ravish, an exposure of dfefendant's

person and movements indicating an inten-

tion to have intercourse with plaintiff, and
which, caused her to fear that such was his

purpose, constitutes an assault, without any
touching of her person. Alexander v.

Blodgett, 44 Vt. 476.
Action for attempt or assault where rape

was committed.^-Although Mo. Bev. St.

(1899) § 2361 [Annot. St. (1906) p. 1454],
provides that no person sha.ll be convicted, of

an assault with, an intent to commit a crime
or of any other attempt to commit any other
offense, when it shall appear that the crime
intended or the offense attempted was. per-

petrated by such person at the time of such
assault or in pursuance of such an attempt,

one upon whom a rape is committed may
maintain a. civil action for the attempt; the

fact that the lesser crime was merged in the

greater being no bar to the action. Linville

V. Green, 125 Mo. App. 289, 102 S. W. 67.

Simple assault.— If the declaration or

complaint is- sufficient, plaintiff may recover

damages for common assault. Wollf v. Van
Housen, 55 111. App. 295. See infra. III, B.

21. Palmer v. Baum, 123 111. App. 584;
Nyman o. Lynde, 93 Minn. 257, 101 N. W.
163.
Action by master or parent for debauching

servant or daughter see Master and Serv-

ant, 26 Cyc. 1580; Parent and Chh-d, 29

Cyc. 1637; Seduction.
23. Eobinson v. Musser, 78 Mo. 153. And

see Beseler v. Stephani, 71 111. 400; Dickey

V. McDonnell, 41 111. C2; Champagne v.

[96]

Hamey, 189 Mo. 709, 88 S. W. 92; Koenig
V. Nott, 2 Hilt. (N". Y.) 323, 8 Abb. Pr. 384.
To maintain an action for rape, plaintiff

must satisfy the jury that the- criminal con-
nection was accomplished with the intent on
defendant's part to effect his purpose in
defiance of all resistance, and that it took
place without her consent, against her will,

and that she resisted '^o the best of her
ability, under all the circumstances-. Dean
V. Eaplee, 145 N. Y. 319, 39 K E. 952 [af-

firming 75 Hun 389, 27 N. Y. Suppl. 438].
Action for seduction see Seduction.
23. Palmer v. Baum, 123 111. App. 584.
24. Dickey v. McDonnell, 41 111. 62, hold-

ing that where brutal violence is used for

the purpose of overcoming, the resistance of
a female, and her ultimate consent to sexual
intercourse is obtained, although not in con-

sequence of such violence, a right of action
for the previous, violence clearly- remains.
Contra, Linville v. Green, 125 Mo. App. 289,
102. S. W. 67, holding that where one com-
mits an. assault on. a woman with intent to

rape, but, during the assault, she consents,
such consent condones the assault, and pre-

vents any action therefor.

23. Linville. v. Green, 125 Mo. App. 289,.

102 S. W. 67.
26". Koenig v. Nott, 2. Hilt. (N. Y.) 323,

8 Abb. Fr. 384..

27. Bormouth- v. Beyer, 10 Ohio Cir. Ct.

291, 6 Ohio Cir. Dec. 548.

Sufficient complaint or petition.— In an
action by a female to recover damages for

a criminal assault, a petition which alleges,

in a general way, that defendant assaulted
plaintiff with, criminal intent, thereby fright-

ening, humiliating, and injuring, her, to her
damage, is good as against a general de-

murrer. Bormuth v. Beyer, 10 Ohio Cir. Ct.

291, 6 Ohio Cir. Dec. 548. The words, in

the petition in an action for damages for an
indecent assault, " did then and there assault

plaintiff with foul and indecent purpose to

[III, B]



1522 [33 Cye.J RAPE
rape and one charging an attempt at rape, plaintiff may recover damages for a
common assault.^^

C. Evidence — l. burden of Proof. In an action for rape the burden is

on plaintiff not only to show the fact of intercourse, but also to satisfy the jury
that it was accomplished by force and against her will.^'

2. Admissibility— a. In General. Since, if the woman consented no action
for damages wiU lie, any evidence tending to show consent or want of it is admis-
sible.^" Evidence of attending circumstances which tend to show the guilt or
Innocence of defendant or to corroborate plaintiff are admissible,^' but not remote
declarations of defendant.^^ Any circumstance that will corroborate plaintiff

or will tend to contradict her may be proved.^ The acts and conduct of the
parties and appearance of plaintiff after the alleged assault and injury are
admissible as touching the matter of consent.^* It may be shown on the ques-
tion of consent that plaintiff continued on friendly terms with defendant after the
alleged outrage.^ Clothing identified as that worn at the time may be shown
to prove use of force.'' Testimony of a physician as to the condition of plaintiff

before and after the alleged assault, tending to show the commission of the act,

is admissible; '' but it is not competent, in an action for rape, for a physician to

do violence to her person, and by force and
intimidation to criminally know her, the
said plaintiff," etc., are sufficient after ver-
dict. Atkins V. Gladwish, 27 Nebr. 841, 44
N. W. 37. See also Linville v. Green, 12.5

Mo. App. 283, 102 S. W. 67, petition suffi-

cient after judgment.
28. Wollf V. Van Housen, 55 111. App. 295.
29. Dean u. Raplee, 145 N. Y. 319, 39

N. E. 952 [affirming 75 Hun 389, 27 N. Y.
Suppl. 438].
30. Beseler v. Stephani, 71 III. 400; Rob-

inson V. Musser, 78 Mo. 153; Dean v. Raplee,
145 N. Y. 319, 39 N. E. 952 [.affirming 75
Hun 389, 27 N. Y. Suppl. 438]. See supra,
III, A.
31. Stratton v. Nichols, 20 Conn. 327

(holding that in trespass for assault upon
a woman with intent to have illicit inter-

course with her, exclamations by her to de-

fendant at the time of the alleged assault,
" Let me go !

" " Keep your distance !
" " Keep

your hands off of me! " to which defendant
made no reply, were admissible in evidence
against defendant) ; Fay v. Swan, 44 Mich.
544, 7 N. W. 215 (holding that where in an
action for an assault with intent to ravish,

occurring at a hotel to which plaintiff had
been induced to go, plaintiff testified that
it would be of no use for her to make any
noise, as he was in the habit of going to the

house in question with women, and that the

landlord expected him, it was admissible to

show by another witness that defendant had
tried to induce her (witness) to go to the
same house with him, and had told her at

the time that he was in the habit of taking
girls there, and that all was arranged, such
testimony tending to corroborate plaintiff).

Similar charges by plaintiff against others.— In an action for assault with intent to

rape, evidence that plaintiff had made simi-

lar charges against other men, and obtained

money by compromise is inadmissible. Ogle

V. Brooks, 87 Ind. 600, 44 Am. Rep. 778.

32. Atkins v. Gladwish, 25 Nebr. 390, 41

N. W, 347, holding that in a civil action for

[in, B]

an assault with intent to have carnal inter-

course, statements made by defendant con-

cerning plaintiff derogatory to her character,

before and after the alleged assault, and too

remote therefrom to be deemed a part of the

res gestw, are inadmissible.

33. In an action for damages for ravish-

ing plaintiff, where she has testified that

the intercourse, effected by defendant with
force, was the first occasion of the kind in

her life, and that it resulted in the birth of

a child, evidence of a physician that preg-

nancy would not probably result from such
an act is competent. Young r. Johnson, 46
Hun (N. Y.) 164 [affirmed in 123 N. Y. 226,

25 N. E. 363].
34. Mallett v. Beale, 66 Iowa 70, 23 N. W.

269; Schenk v. Dunkelow, 70 Mich. 89, 37
N. W. 886; Young r. Johnson, 123 N. Y.
226, 25 N. E. 363 [affirming 46 Hun
164.

35. Schuek v. Hagar, 24 Minn. 339 ; Cham-
pagne V. Hamey, 189 Mo. 709, 88 S. W. 92;
Young V. Johnson, 123 N. Y. 226, 25 N. E.
363 [affirming 46 Hun 164].
36. McMurrin v. Rigby, 80 Iowa 322, 45

N. W. 877, holding that underclothing worn
by plaintiff at the time of the alleged rape,

although it has been since washed, and al-

leged bloodstains removed therefrom, is ad-

missible in evidencfc in an action for the
rape as tending to show, by its torn condi-

tion, that defendant used violence. See also

supra, II, B, 2, h. (ni).

37. Fay v. Swan, 44 Mich. 544, 7 N. W.
215, holding that in an action for an as-

sault with intent to ravish, it was not error

to permit a physician,, who was called in

immediately after the assault, to testify that
he had treated plaintiff for several years
for a certain disease, and that, on the oc-

casion in question, he found her in a con-

dition which was unexpected, and for which
he could not account until he was informed
of the assault, and that he was satisfied that,

if true, it would account for her changed
otate.
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testify as to the result of experiments made by him for the purpose of ascertaining

whether sexual intercourse could have been accomplished in the position which
plaintiff has testified she and defendant occupied, where it is not shown that

such experiments were made under such conditions as to size of persons as would
necessarily show possibility or impossibility to have intercourse.^' Testimony
that defendant was living apart from his wife is not admissible, in an action for

an assault with intent to rape, as tending to establish the offense.^"

b. Complaint and Outcry, and Failure to Complain." It is competent to prove
that complaint of the outrage was made by plaintiff immediately or shortly after-

ward; ^' but the particulars of the complaint, unless part of the ns gedce, are not
admissible.*^ Failure or delay of the woman to make outcry or complaint is

admissible, and is a strong circumstance to show consent and want of resistance,**

but such failure or delay may be accounted for by proof of circumstances which
excuse such delay."

e. Character of Plaintiff. The reputation of the woman for chastity may be
shown as tending to show consent and absence of force, and as bearing on the
question of damages, but the evidence must be confined to acts prior to the one
complained of.*^ Evidence of specific acts of lewdness or unchastity has also been
held admissible.*' Plaintiff cannot introduce evidence of her good moral char-

38. McMurrin v. Rigby, 80 Iowa 322, 45
N. W. 877. It is not error to refuse to

allow the physician to testify as to such
experiments, where he has been permitted to

testify as an expert that sexual intercourse,

under the conditions described by plaintiff,

was impossible. McMurrin v. Rigby, supra.

39. Haulish v. Boiler, 72 N. Y. App. Div.

559, 75 N. Y. Suppl. 992, 11 N. Y. Annot.
Gas. 18.

40. See also supra, II, B, 2, g, (III), (iv).

41. McMurrin v. Rigby, 80 Iowa 322, 45
N. W. 877 (holding that in an action for

rape, where plaintiff has testified as to the

ravishment, it is competent to allow a wit-

ness to testify that she stated to her, after

the offense was committed, that she had been
" hurt in the most brutal way any one could

be hurt," since that was evidence of a com-
plaint made by her of the injury done her,

and not of the particulars of the rape) ;

Gardner v. Kellogg, 23 Minn. 463.

Evidence of complaint inadmissible.— But
it was held that the testimony of plaintiff's

mother that plaintiff had, two weeks after

the alleged rape, d,uring which time she had
continued at her work, and while she was not

under treatment by a physician, complained

that she had pains in her back and side, was
inadmissible, since such declarations were not

the natural result and expression of suffer-

ing, nor made to a physician for the purpose

of treatment. McMurrin v. Rigby, 80 Iowa

322, 45 N. W. 877. And in an action for

damages for a series of indecent assaults,

with rape, alleged to have been committed

on the person of plaintiff during a period

of eighteen months, while she was living in

defendant's family, where it appeared that

the acts complained of were committed in

one of defendant's barns, which was within

easy hearing distance from defendant's house

and the house of plaintiff's relatives, which

was her home; that there was no outcry at

the time, and no complaint to any one dur-

ing the continuance of the outrages, it was
held that evidence of disclosures by plaintiff,

made more than three years after the last

of the acts complained of, and after plaintiff

had lived with relatives in another state, was
inadmissible as corroborative evidence. Dean
V. Raplee, 64 Hun (N. Y.) 537, 19 N. Y.

Suppl. 463.

42. Morrissey v. Ingham, 111 Mass. 63,

holding that in an action for carnally know-
ing plaintiff, a girl ten years old, by force,

and giving her a venereal disease, evidence

of her statement to the physician who was
treating her for the disease that defendant

had had connection with her three months
before was inadmissible.

43. Lind v. Gloss, 88 Gal. 6, 25 Pac. 972;
Champagne v. Harney, 189 Mo. 709, 88 S. W.
92; Young V. Johnson, 123 N. Y. 226, 25

N. E. 363 [affirming 46 Hun 164].

44. Starnes v. Stevenson, (Iowa 1904) 98
N. W. 312; Schenk v. Dunkelow, 70 Mich.

89, 37 N. W. 886 (holding that in an action

of trespass, brought by a woman for as-

sault accompanied with ravishment, her sense

of shame, and her fear of defendant, if

proved, should be taken into consideration

by the jury, to rebut any unfavorable infer-

ence arising from her not making outcry at

the time, and her silence in regard to the

matter afterward) ; Linville v. Green, 125

Mo. App. 289, 102 S. W. 67 ; Dean v. Raplee,

145 N. Y. 319, 39 N. B. 952 [afi/rming 75

Hun 389, 27 N. Y. Suppl. 438].

45. Nyman v. Lynde, 93 Minn. 257, 101

N. W. 163. Compare, however, Harris v.

Neal, 153 Mich. 57, 116 N. W. 535, holding

that in a civil action by a married female

for rape, evidence that her reputation for

chastity was bad was inadmissible as bearing

on the improbability of her testimony; and,

it having been admitted only to mitigate

damages, it could not be considered for any
other purpose.

46. Young V, Johnson, 46 Hun (N. Y.)

[Ill, C, 2, e]
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acter as part of. her case, where no evidence attacking: her character has- been
introduced; *^ nor is evidence of her good repntation admissible in rebu-ttal, where
her general character has not. been assailed, although defendant has shown specific

instances of unchastity.^^

d. Chanaeter of Dtefendant., Evidence: of the good character of defendant is

admissible;/"" but general reputation as to chastity is not admissible,^" nor is his

reputation as- a quiet and peaceable citizen.^'-

e. Other Acts. Evidence of similar acts by defendant witk others is not
admissible. ^^

3, Sufficiency. The sufficiency of the evidence is generally a matter for the
jury,^' but if the evidence does not show an assault or rape, or shows consent on
the part of the. woman, a. verdict against, defendant must be set aside."^ A_ pre-
ponderance of e\'idence is all that plaintiff- is required to. produce.^' It is not

164 \affvnneS, in 123 N. Y. 226, 25 N.; E.
363]; Gulerette v. McKinley, 2.7 Hun (N. Y.)
320; Watry v. Ferber, 18 Wis. 500, 86 Am.
Dec. 789. In an action for damages for-

ravishing plaintiff, evidence is admissible' of
dangerously familiar and imprudent, conduct
by plaintiff -with otiier young men living in

the same house witli her, at about the time
when, from the date of the birth, oi. her child,

she must have- become pregnant. Young v.

Johnson, 123 N. Y. 228, 25 N. E. 363 [.of-

firming 46 Hun 164], In a civil action for

assault with: intent to ravish, every species

of evidence showing previous lascivious con-
duct on the part of plaintiff in the presence
of defendant, or in her intercourse with him,
designed or- adapted to incite him- to. take
liberties with her person, or induce him to
believe, that such advances on his- port would
not be unacceptable, are admissible. Gross-
man V. Bradley, 53 Barb. (N. Y.) 125i In
an action for assault with intent to ravish,

evidence that plaintiff was in the habit of

malting indecent exposure of her personj and
indulging in obscene language with men, is

admissible: in mitigation of damages; as show-
ing that she had no modesty to be shocked
by the act complained of. Parker v. Coture,
63 Vt. 155, 21 Atl. 494, 25 Am. St. Eep. 750.

4-7. Young V. Johnson, 46 Hun {W. T.)
164 {affirmed in 123 N. Y. 226, 25 N. B. 3.63].

48i Young V. Johnson, 123 N. Y. 226, 25
N. E. 363. iaffwming 46 Hun 164] ; Schaeffer

V. Oppenheimer, 9 N. Y. St. 688.

49.. Sehuek v. Hagar, 24 Minn. 339.

50. Kinneberg v. Kinneberg, 8- N. D. 311,

79 N. W. 337.

51. Eyan.«. Sayen, 5 Ohio S, & C. PI. Dec.

165, 7 Ohio N. P. 389.

52. Sutton V. Johnson, 62 111. 209-'; Ogle
V. Brooks,. 87 Ind. 600, 44 Am. Rep. 778-.

53. Starnes v. Stevenson-, (Iowa 1904) 98

N. W. 312. Whether or not it was possible

for defendant, under thet circumstances, to

assault the plaintiff, and overcome her re-

sistance, and commit rape upon her; was a
matter- for the jury. Wright v. Grant, 6

N. Y. St. 362. In an action, for assault and
battery by throwing down^ and ra/visMng

plaintiff, who was then fifteen years pldi and
had lived with defendant and his -wife as a

member of the family for about a year, it

appeared that plaintiff was dBlicate, while

[III, 0. 2, e]

defendant -was strong and vigorous. Plain-
tiff made no o-U.tcry, although persons were
within hearing, and she did not speak of

the matter to lier female relations until long
afterward. She testified that she tried to

prevent the interooursej and that: defendant
told her that it would be worse for her if

she told any one. It was held that whether
or not plaintiff submitted voluntarily was a
question for the juTy. Dean v. Eaplee, 75
Hun (N-.. Y.) 3S9, 27 N. Y. Suppl. 438 [a/-

firmedi in 145 N. Y. 319, 39 N. E. 952].
E^ridence held smfficient see Starnes v.

Stevenson,. (Iowa 1.904) 98 N. W. 312; Lin-
ville V. Grfien, 125 Mo. App. 289; 102 S. W.
67.

Failure to mabe' oatcry- or complaint.— In
an action for a rape committed on plaintiff

by defendant, . the fact that plaintiff for a
considerable period of time failed to disclose

the crime did not conclusively discredit her
testimony, but was merely a circumstance to
go to the .jury. Linville v. Green, 125 Mo.
App.. 289, 102. S. W. 67. See a/lso Schenk
V. Duidvelow, 70 Mich. 89, 37 N. W. 886. A
judgment for plaintiff in an action for as-

sault will not- be set aside where there- is evi-

dencethat defendant threw plaintiff- down and
ravished her; she being a delicate girl of

fifteen years, and in his employ, although
she- made no outcry at the time, nor com-
plained for a long time afterward. Dean v.

Eaplee, 145 N. Y". 319, 39 N. E. 952 [affirm-
ing' 15 Hun 389, 27 N. Y. Suppl. 438].

54. Lind v. Gloss-, 88- Cal. 6, 25- Pac. 972:
Ghampagne u; Hamey, 189 Mo. 709, 88- S. W.
92. In an action for- unlawfully entering
plaintiff's dwelling-house, the evidence was
that defendant came to plaintiff's house one
night and asked if he could come in; that
plaintifl answered that he' could not, but de-

fendant came right' in, and began "fussing
with his clothesi— fussing^ with his- pants "

;

that defendant said nothing while in the

house, but walked up to the bedroom door;
that plaintiff ordered' him to go out, and he
passed through the house- and went out at

the front door. This was- held insufficient to

sustain a finding that defendant made an
assault on plaintiff for the purpose of hav-
ing a carnal connection with her. Ford v.

Schliessman, 107 Wis. 479, 83 N. W. 761.
55. Dean v. Eaplee^ 145 N. Y. 319, 39



RAPE [33 Cyc] 1525

necessary that plaintiff be corroborated, even when this is required in a criminal

prosecution."

D. Instructions. In actions for rape and assault with intent to rape, the

court should properly instruct the jury as to the effect of consent .and want
of force and resistance, and as to the effect of plaintiff's failure to make outcry

or complaint.^' In an action for a-ssanlt, where the declaration in the first count

charges rape, in the second an attempt at rape, and in the third common assault,

it is error to charge that plaintiff must show, not only that defendant committed an
assault on her, but that he did so with intent to compel her by force and against

her will to have intercourse with him.^* It is not error to refuse special instruc-

tions as to matters covered by the general charge.^'

E. Damages/" In actions for rape or assault with intent to rape, damages
may be allowed for mental anguish ** and for physical suffering and disgrace,'^

but not for loss of reputation."^ Exemplary damages may be allowed."''

N. E. 952 [.affirming 75 ilun 3«9, 27 N. Y.
Suppl. 438]; Wright v. Grant, 6 N. Y. St.
362. In an action by a Tvoman for damages
for an assault and battery, accompanied with
ravishment that resulted in the birth of jx,

child, plaintiflf need not show that the as-

sault was comm.itted with such force and
violence as to constitute the crime of rape,
or to establish any fact in her case by more
than a ^ireponderance of the evidence. Schenk
V. Bunkelow, 70 Mich. 89, 37 N. W. 880.

56. Starnes v. Stevenson, (Iowa 1904) 98
N. W. 312; Rogers v. Winch, "76 Iowa 546,
41 N. W. 214; Champagne v. Harney, 189
Mo. 709, 88 S. W. 92.

57. Beseler v. Stephana, 71 111. 400.
I-nstructions sustained.—In an action of

trespass, the injury complained of was an
assault by defendant upon plaintiff, and hav-
ing sexual intercourse with ,her against her
will. The defense interposed was that the
intercourse was with her consent. The evi-

dence showed that plaintiff and defendant
had such intercourse on frequent occasions,

and that the result was the birth of a child.

It was .held that it was proper to instruct

the jury that plaintiff was not entitled to

recover for sexual commerce with defendant,

or its consequences, if had with her consent.

Beseler v. Stephani, 71 111. 400. In an ac-

tion for damages owing to plaintiff's having
been ravished by defendant and caused to

become a mother, it was error to refuse to

instruct that if at the time of the assault

or within a. reasonable time thereafter plain-

tiff had an opportunity to make an outcry

a-ild she did not do so, and did not do so as

soon as an opportunity offered, or at any
time prior to the birth of her child she did

not complain of the assault, .and that she

continued on friendly relations with defend-

ant, the jury should take such facts into

the case in detemiining whether the defend-

ant did have carnal knowledge with plaintiff

by force, and that if the defendant did not

have sexual intercourse with plaintiff, or

even if he did vrith her consent, he was not

liable. Champagne v. Hamey, 189 Mo. 709,

88 S. W. 02. It was proper to charge that
plaintiff's failure to disclose the outrasre com-

mitted against her within a reasonable time

after opportunity to do so was a sufficient

reason ior impeaching the veracity of her

story. Young v. Johnson, 123 N. Y. 22fi, .25

N.'E. 363 [affirming 46 Hun 164].

'iBStrudtton not sustamed.^fn an action of

trespass in .assaulting plaintiff and having
sexual intercourse with her against her will,

defended on the ground that the intercourse

was with her .consent, .it is injprpper in an
instruction to define the crime .of rape, and
to direct .the jury to find specially whether
defendant did or did not commit a rape on
plaintiff, ^inee .ior the purposes of a civil

suit the alleged acts of .defendant constitute

only trespasses. Beseler v. Stephani, ,71 111.

400.

58. WoUf V. Van Housen, 55 111. .App.

295.

59. Mallett v. Beale, 66 Iowa 70, 23 N. W.
269, holding that where, in .a civil action for

an assault with intent to commit rape, it is

shown that the parties had had some corre-

spondence and talks after the assault,.and the

court instructs the jury that, in iieteimining

the character of .the assault, they shall con-

sider the conduct of the parties afterward,

there, is no error in refusing -special instruc-

tions on this subject.

60. Recovery of damages for common .as-

sault see supra, III, J8.

61. Xeach v. Xeach, 11 Tex. Civ. App. 699,

33 S. W. 703.

ea.Tay V. Swan, 44 Mich. 544, 7 N. W.
215.

'63. In An action for indecent assault, an
instruction that in case the jury find for

plaintiff they may include, in their assess-

ment of damages, compensation for " loss of

good name, honor, and reputation," is error.

Atkins V. Gladwish, 25 .Nebr. 390, 41 N. W.
347.

64. Where debauchment is accomplished by
means of force and arms, exemplary damages
are recoverable, as in the case of seduction.

]\rohelsky v. Hartmeister, 68 Mo. App. 318.

Exemplary damages may be awarded in a

civil action for assault with intent to rape

committed on a young married woman, and
continued after she had Tesisted, declared her-

self, and cried out for help, the assault being

accompanied bv profane and lewd lansruage.

Haulish V. Boiler, 72 N. Y. App. Div. 559, 75
]Sr. Y. 6uppl. 992, 11 N. Y. Annot. Cas. 18.

[Ill, E]
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IV. CRIMES BY Negroes, slaves, Etc.

In many of the southern states, prior to the abohtion of slavery, the punish-
ment of slaves, negroes, mulattoes, etc., for crimes against white women wps by
statute made different from that of white men guilty of the same offense. This,
however, is interesting now only as a matter of history."^

Rapidly, a word to be construed in the light of the circumstances of the
particular situation.^

Rapid transit commissioners. See Municipal Corporations, 28 Cyc.
573.

Rapper, in criminal slang, complainant.^
Rare, a definition of " extraordinary." ^

Rascal, a word which may convey an idea of moral turpitude.*
Rasing. Of a deed or writing, scraping out by some knife or other instru-

ment.^ (See Erase, 16 Cyc. 534; Erasure, 16 Cyc. 534; Razure.)
Ratable. Made at a proportionate rate ;

" on one rule of proportion applicable
to all alike.' (See Ratably; Rate; Rating.)

Excessive damages.— In an action for per-
sonal injury to a married woman, where the
declaration alleged an attempt to ravish, but
the evidence showed no persistent attempt,
nor any actual injury, but only a gross in-

sult, a verdict for two thousand five hundred
dollars damages was held excessive. Tim-
mons V. Broyles, 47 111. 92.

65. See the following cases:
Alabama.— Witherby v. State, 39 Ala. 702;

Lewis V. State, 35 Ala. 380; Thurman v.

State, 18 Ala. 276.

Arkansas.— Pleasant r,. State, 15 Ark. 624,
13 Ark. 360; Charles v. State, 11 Ark. 389;
Dennis v. State, 5 Ark. 230.

Mississippi.—George v. State, 37 Miss. 316;
Wash V. State. 14 Sm. & M. 120.

Missouri.— State v. Anderson, 19 Mo. 241.
North Carolina.— State v. Peter, 53 N. C.

19; State v. Elick, 52 N. C. 68; State v.

Jesse, 19 N. C. 297; State v. Jim, 12 N. C.
142.

Tennessee.—Peter v. State, 5 Humphr. 436

;

Henry v. State, 4 Humphr. 270; Sydney v.

State, 3 Humphr. 478 ; Grandison v. State, 2
Humphr. 451.

Virginia.— Com. v. Watts, 4 Leigh 672

;

Com. V. Fields, 4 Leigh 648 ; Young v. Com.,
2 Va. Cas. 328; Com. v. Bennet, 2 Va. Cas.
235 ; Com. v. Mann, 2 Va. Cas. 210.

United States.— U. S. v. Patrick, 27 Fed.
Cas. No. 16,006, 2 Cranch C. C. 66.

1. Vessels v. Metropolitan St. R. Co., 129
Mo. App. 708, 712, 108 S. W. 578, holding
that a car, run at usual speed, and without
effort to lower speed, under dangerous condi-

tions was, under the circumstances, run
rapidly.

2. People V. Madden, 120 N. Y. App. Div.
338, 340, 105 N. Y. Suppl. 554, where it was
so defined by a police witness as used by the
defendant, and said that defendant's familiar-

ity with the use of the word as used in crimi-

nal circles rendered evidence of admission of

iis guilt highly probable.

3. Spb 19 Cyc. 101 text and note 11.

[TV]

4. See Brown v. Mims, 2 Mill (S. C.) 235,
236, where it is said: "'That he was a
damned rascal,' although a vulgar expression,
is, perhaps, the strongest in use, to convey
our ideas of moral turpitude."

5. Rex V. Bigg, 3 P. Wms. 420, 433, 24
Eng. Reprint 1127.

Wot applicable either to blotting or expung-
ing with liquid see Rex v. Bigg, 3 P. Wms.
420, 433, 24 Eng. Reprint 1127. Compare,
however, Ekase, 16 Cyc. 534; Ebasube, 16
Cyc. 534.

Radere nomen signifies to scrape out a
name. Rex v. Bigg, 3 P. Wms. 420, 433, 24
Eng. Reprint 1127.

6. Webster Int. Diet, [cited in State i\

Corning State Sav. Bank, 127 Iowa 198, 203,
103 N. W. 97].

7. Merrill v. Jacksonville Nat. Bank, 173
U. S. 131, 143, 19 S. Ct. 360, 371, 43 L. ed.

640.
" Ratable distribution " is one which is

made at proportionate rates. State v. Corn-
ing State Sav. Bank, 127 Iowa 198, 203, 103
N. W. 97, where it is said: " It may be con-

ceded that, standing alone, the provision for

ratable distribution among the creditors of

the bank would require that all creditors be

placed upon an equality, each receiving as

much as the other, in proportion to the

amount of his approved claim. But a ' rat-

able distribution of the assets among credit-

ors, giving preference in payment to deposit-

ors,' is an altogether different proposition.

Under the unqualified provision first men-
tioned, all creditors are placed in a single

class; but under the statute as it stands they

are separated into two classes, one of which

is given preference over the other in the dis-

tribution of the assets. The distribution is

still ' ratable,' although the classes may par-

ticipate only in a stated order of priority."

See Distribution, 14 Cvc. 524.
" Ratable estate," within the meaning of a

tax law, is a taxable estate (Anderson L.

Diet, [quoted in State v. Camp Sing, 18
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Ratably. Proportionally ; ^ equivalent to Pro Rata," q. v. (See Ratable
;

Rate.)
Rate. A fixed measure of estimation;'" proportion or standard;" ratio;

percentage; proportion; degree; '^ relative proportion; " a sum assessed as a tax;
in England, a local tax, as the county, the borough, the poor rate;" price;

Mont. 128, 145, 44 Pao. 516, 56 Am. St. Rep.
551, 32 L. R. A. 635]; Marshfield v. Middle-
sex, 55 Vt. 545, 546 ) ; the real and personal
property that the legislature designates as
taxable (Marshfield v. Middlesex, supra, add-
ing :

" It is not questioned that the Legisla-
ture may declare what property shall be
taxed. . . . Farms, horses, and money obliga-
tions are 'ratable estate,' merely because the
Legislature has ordained that such property
shall be taxed"); estate in its quality and
nature capable of being rated; that is, ap-
praised or assessed ( Coventry Co. v. Coventry
Tax Assessors, 16 R. I. 240, 241, 14 All.
877). It is not strictly "liable to taxation,"
so as to exclude property which, although
taxable in its nature, is not taxable under
the circumstances, as personalty when liabili-

ties exceed assets. Coventry Co. v. Coventry
Tax Assessors, 16 R. I. 240, 241, 14 Atl. 577.
See Estates, 16 Cyc. 599; Property, 32 Cyc.
639.

" Ratable value " of stock is the actual
value, appraised, or assessed value. Darro'W'
c. Langdon, 20 Conn. 288, 295, so defining the
term as used in a statute providing for for-

feiture of one per cent of ratable value of
stock of any bank transferred with intent to
evade tax law.

" Ratable polls," within the meaning of the
Massachusetts constitution, is a term said
to include polls of male aliens above the age
of sixteen years (Opinion of Justices, 7 Mass.
o23, 529) ; within the meaning of the New
Hampshire constitution, taxable polls of the
age of twenty-one years (Opinion of Justices,

8 N. H. 573, where in construing a constitu-

tional provision basing the number of a
town's representatives on its number of rat-

able polls, it is sai d :
" The constitution does

not designate what polls are to be deemed
rateable; but the ordinary import of the
terms would seem to include all polls, of the

age of twenty-one years, that may by law
be taxed, within the description of rateable

polls"). See Poll, 31 Cyc. 909.
" ' Rateable ' property " is property in its

quality and nature capable of being rated;

that is, appraised or assessed. Reg. v. Mai-
den, L. R. 4 Q. B. 326, 329, 10 B. & S. 323,

38 L. J. M. C. 125 [quoted in Coventry Co.

V. Coventry Tax Assessors, 16 R. I. 240, 241,

14 Atl. 877].
8. U. S. V. Knox, 111 U. S. 784, 786, 4

S. Ct. 686, 28 L. ed. 603 [quoted in Merrill v.

Jacksonville Nat. Bank, 173 U. S. 131, 144,

19 S. Ct. 360, 43 L. ed. 640], where it is said:
" Dividends are to be paid to all creditors

ratably, that is to say, proportionally. To be

proportionate they must be made by some
uniform rule."

9. Brombacher v. Berking, 56 N. J. Eq.

251, 254, 39 Atl. 134, construing the word
as used in a will providing that in ease any
child should die without issue then his

or her share should go " ratably " to the sur-

viving children.

10. Hilburn v. St. Paul, etc., R. Co., 23
Mont. 229, 240, 58 Pac. 551, 811.

Certain in its sense see MoWhorter v. Ben-
son, Hopk. (N. Y.) 32, 42.

" Going rate " see Barrett u. The Wacousta,
2 Fed. Cas. No. 1,050, 1 Flipp. 517, 519-520;
20 Cyc. 1255.

" Joint through rates " see Burlington, etc.,

R. Co. V. Dey, 82 Iowa 312, 48 N. W. 98, 31
Am. St. Rep. 477, 12 L. R. A. 436; 23 Cyc.
490.

" Regular rates," as used in a parol con-
tract for telephone services, found, as a conclu-
sion of fact, to mean, at least for the purpose
of that contract, the rates charged in the
neighboring town. Martinsburg Bank v. Cen-
tral Pennsylvania Tel., etc., Co., 150 Pa. St.

36, 39, 24 Atl. 754.
" Tariff " and " commercial."—" TariflF rate,"

as used in Tex. Rev. St. art. 4560(J, provid-
ing for redemption of unused portions of
railway tickets, is contrasted with commer-
cial rate which is special, not fixed by law,
to point out the rate fixed by law. Ft.
Worth, etc., R. Co. v. Cushman, 92 Tex. 623,
624, 58 S. W. 1009.
Unreasonable or unjust rates.— Under the

Railroad Commission Law (Tex. Rev. St.

(1895) art. 4565, 4566), giving shippers an
action against the commission to secure re-

duction of rates unreasonably high, the same
construction should be given to the phrase
" unreasonable and unjust," etc., that would
have obtained in a suit to recover from the
carrier excess of charges paid, wherein, at
common law, the terms " unreasonable and
unjust " meant that the rate charged was
more than a fair compensation for the serv-

ices rendered, or that the difference in rate
constituted an unjust discrimination against
the complainant. Railroad Commission v.

Weld, 96 Tex. 394, 405, 73 S. W. 529.
" Usual rates " of commissions, as basis of

charge for customs duties, see Hutton v.

Schell, 12 Fed. Cas. No. 6,961, 6 Blatchf. 48,

52.

"At same rates " see Landlord and Ten-
ant, 24 Cyc. 1010 note 10.

11. Chase v. New York Cent. R. Co., 26
N. Y. 523, 526, where " proportion " is said

to be the primary meaning of the word.
12. See Webster Diet.; Worcester Diet,

[both cited in People v. Dolan, 36 N. Y. 59,

67, 1 Transcr. App. 118].

13. See Burlington, etc., R. Co. v. Lancas-
ter Co., 4 Nebr. 293, 304-305, holding that
in a provision for a land tax in any rate not
exceeding four dollars to a quarter section,

the word does not mean a percentage or

valuation, but a proportion relative to the
ratio between a quarter section and the tax
thereon.

14. Anderson L. Diet, [quoted in State v.
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value ;
^^ price ; amount ; sum ; '° the price or amount stated or fixed on anything ;

"

a valuation of every man's estate; '' a percentage upon the valuation of the land.^°

A term which may apply either to percentage of taxation or to the valuation of

property ^^ may relate to charges fixed for transporting property and the con-

veyance of persons.^' As used in interstate commerce law, the net cost to the

shipper of the transportation of his property, that is to say, the net amount the
carrier receives from the shipper and retains. ^^ (Rate: In E,elation to Particular

Subjects, see Special Titles. See also Ratable, andOross-References Thereunder;
Rate oe Exchange; Rate df Interest; Ratepater; Rating; Water
Hate.)

Rate of exchange, in commercial law, the actual price .at which a bill

drawn in one country upon another country can be bought or obtained in the

former country at any given time.^^ (See Cuekent R,ate oe Exchange, 12 Cyc.

999 ; Exchange, 17 Cyc. :828;.Rate.)

Rate of interest, a phrase which in common acceptation refers to the

percentage or amount of interest and not to the manner of computing.-^* (See

Interest,.22 Oy.c. 1459; Rate; UstrRY.)

Ratepayer. One who pays rates or taxes. ^^ (See Rate.)
Ratification. The act of giving sanction and validity to something done

Camp Sing, 18 llont. 128, 145, 44 Eac. 516,
56 Am. St. Eep. 551, 32 L. R. A. 635].

Public, as .distinguished from privat-e and
local rates, are " those which are levied and
taken out of the property of the person as-

sessed, for -some public or general use or pur-
pose, in which he has no direct, immediate
and peculiar interest; being exactions from
him toward the expense of carrying on the
government, either directly and in general,

that of the whole commonwealth, or more
mediately and particularly, through the in-

tervention of municipal corporations," while
" those charges and impositions which are

laid directly upon the property in a circum-
scribed locality, to effect some work of local

convenience which in its results is of peculiar

advantage and importance to the property
especially assessed Jor the expense of it, are

not public, but are local and private." Buf-
falo City Cemetery v. Buffalo, t6 N. Y. 506,

510 [quoted in Batterman v. .New York, 65
N. y. App. Div. 576, 578-579, 73 .N. Y.
Suppl. 44], BO holding with reference to the

use of the terms in St. (1847) c. 133, § JO.

15. Barrett v. The Wacousta, ,2 3'ed. Cas.

No. 1,050, 1 Flipp. 517, 519.
" Nothing more than the word ' price,' " as

used in Mass. Pub. St. c. B7, § 31, providing
for a change in " rates " of board to lunatics

and paupers. Gould !>. Lawrence, 160 Mass.

232, 233, 35 N. E. 462.
"

' Rates as favorable ' mean, no more than
'prices as low,'— and that simply, irrespect-

ive of any circumstances or conditions"— as

used in an ordinance requiring a company to

furnish gas "at rates as favorable " as an-

other. Decatur Gas-Light Co. v. Decatur, 120

111. 67, 70, 11 N. E. 406.

16. Chase v. New York Gent. E. Co., 26

N. Y. 523, 525, construing the phrase " rate

of fare."

Distinguished from " amount " see Hilburn
V. St. Paul, etc., R. Co., 23 Mont. 229, 240,

58 Pac. 551, 811.

17. Webster Diet, [quoted in Raun v. Rey-
nolds, 11 Cal. 14, 19].

18. Cunningham X. Diet, [quoted in State
V. Utter, 34 N. J. L. 489, 494].

.19. Burlington, etc., R. Co. v. I^ancaster
County, 4 Nebr. 293, 304, where it is said
that in many places in the Eevenue Act the
word is used in that sense, .and that where
such is the case an ad valorem assessment or

levy js imperatively, required.
30. Anderson L. Diet, [quoted in State v.

Camp Sing, 18 Hont. 128, 145, 44 Pac. 516,
56 Am. St. Eep. 551, 32 L. E. A. 635]. See
State V. Utter, 34 N. J. L. 489, 494 [quoted
in Crawford v. Linn County, 11 Oreg. 482,

484, 5 Pac. 738, where in eonstruing the
clause " the legislative assembly shall pro-

vide by law for uniform and equal jrate of
assessment and taxation," it is said " the

word ' rate ' is used in a somewhat different

sense wlien applied to the assessment from
that when applied to taxation," and after the
quotation from State v. Utter, supra, is

added: " It is applied in this clause in each
sense— in the former sense to the taxation
— and in the latter to the assessment."]

21. Georgia R., etc., Co. v. Maddox, 116
Ga. 64, 71, 42 S. E. 315, so holding where
a company had power to lease its road sub-

ject to certain " rates."

22. U. S. i: Chicago, etc., S.. Go., 148 Ped.
646, 647 [affirmed in 156 Fed. 558].
"In determining this net amount in a

given case, all money transactions of every
kind or character iaving a bearing on, or
relation to, that particular instance of trans-

portation whereby the cost to the shipper is

directly or indirectly enhanced or reduced
must be taken into consideration." U. S. v.

Chicago, etc., R. Co., 148 l?ed. 646, 647

[affirmed in 156 Fed. 558].

23. Black L. Diet.

24. Raun v. Reynolds, 11 Cal. 14, 19.

25. Webster Int. Diet.

Defined by the English Public Library Act
of 1877 (40 & 41 Vict. 254), § 3, "every
inhabitant who would have to pay the free

library assessment in event of the Act being

adopted." Atty.-Gen. v. Croydon, 42 Ch. D.
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by another; ^^ the adoption by a person as binding upon himself of an act done
in such relations that he may claim it as done for his benefit, although, done under
such circumstances as would not bind him but for his subsequent assent ;

" the

approval by act, word, or conduct, of that which was attempted (of accomplish-

ment) but which was improperly orunauthorizedly performed in the first instance; ^''

the confirmation of a previous act done either by the party himself or by another

;

the confirmation of a voidable act ^^^ a definition of estabUsh.^" (Ratification:

As Question of Fact or Law, see Alterations op Instruments, 2 Cyc. 257 note

99; Factors and Brokehs, 19 Cyc. 287 note 79. By Acceptance of Benefits,

see Commercial Paper, 7 Cyc. 784 note 81; Factors and Brokers, 19 Cyc.

220-221 text and notes 67, 68; Husband and Wife, 21 Cyc. 1301 note 4; Insur-
ance, 22 Cyc. 1434-1435 text and notes 15-17; Joint Stock Companies, 23 Cyc.

471 text and note 33; Judgmjents, 23 Cyc. 698 text and note 76; Landlord and
Tenant, 24 Cyc. 911-912. text and notes 47-50; Mortgages, 27 Cyc. 1504-1505

text and note 64. In. Relation to: Accord and Satisfaction, see Accord and
Satisfaction, 1 Cyc. 317. Accounts, Ratification—Of Admission of Correctness,

see Accounts and Accounting, 1 Cyc. 374; Of Violation of Instructions, see

Accounts- and Accounting, 1 Cyc. 457. Acknowledgment, Ratification of

Acknowledgment of Married Woman After Coming of Age, see Acknowledgments,
1 Cyc. 543 note 65. Agency, see Principal and Agent, 31 Cyc. 1245. Altera-

tions of Instruments, see Alterations of Instruments, 2 Cyc. 172, 187 note 30,

232, 257 note 99. Arbitration and Awards see Arbitration and Award, 3 Cyc.

689 text and note 92; 718. Attachment, Ratification— Of Attachment of Debtor
Against Himself For Creditor's Benefit, see Attachment, 4: Cyc. 407 note 44;

Of Bond For Release, see Attachment, 4 Cyc. 682 note 96; Of Issuance of Writ,

see AttachM'Ent, 4 Cyc. 466 note 47. Attorneys, Ratification—By Creditor of

Assignment of Judgment, see Attorney and Client, 4 Cyc. 942 note- 52; Of
Attorney's Act by Client, see Attorney- and Client, 4.Cyc. 951. Bonds, Ratifica-

178, 184, 53 J. P. 726, 58 L. J. Ch. 527, 61 29,. Burrill L. Diet. Iquoted in Ft. Scott
L. T. Rep. N. S. 291, 37 Wkly. Eep. 648. First Nat. Bank v. Drake, 29 Kan. 311, 324,

26. Webster Diet., [quoted in. Carter v. 44 Am. Eep. 646].

Pomeroy, 30 Ind. 438, 441]. It is not strictly a branch of the doctrine
By remainderman, reeeiving benefit of sale of principal and agent, since it may, as in

by life-tenant see Ansonia (;. Cooper, 66 Conn. case of an adult's ratilication of his act done
184, 191,. 33 Atl. 905; Ansonia v. Cooper, 64 during minority, be the confirmation of one's

Conn. 536, 544, 30 Atl. 760. own voidable act. Ft. Scott First Nat. Bank
27. Ansonia v. Cooper, 64 Conn. 536, 544, v. Drake, 29. Kan. 311, 323-324, 44 Am. Rep.

30 Atl. 760 [quoted in Ansonia v. Coo-per, 66 646.

Conn. 184^, 191, 33- Atl. 905]. "Ratification is itself a fact."— It may be
28. Hartman v. Hornsby, 142 Mo. 368, 375, "the act itself, and not a conclusion drawn

44 S. W. 242. from other acts or circumstances." Carter v.

" The acceptance of the results of the act Pomeroy, 30 Ind. 438, 441, in reply to the

with an intent to ratify, and with fuU knowl- contention that a. pleading was insufficient in

edge of all the material circumstances, is a not stating the facts of an alleged ratifica-

ratifioation." Ansonia v. Cooper, 64 Conn. tion.

536, 544, 30 Atl. 760 [quoted in' Ansonia v. "Long acquiescence," with a. full knowledge
Cooper, 66 Conn. 184, 191, 33 Atl. 905]. of the situation, amounts to a ratification.

Involves intention.— " Ordinarily, ratifica- and bars the right to recover. Egan v.

tion like a contract, includes within it an Grece, 79 Mich. 629, 641, 45 N. W. 74.

intention. An indispensable element of a Mere silence in relation to a libel pub-

contract is a meeting of the mindsupon the lished over one's signature, and a. failure to

subject of the contract. A ratification is the disavow it to the injured party within a
adoption of a previously formed contract."' reasonable time after the knowledge of the

Gallup V. Fox, 64 Conn. 491, 495, 30 Atl. publication, does not amount to a ratification

75g. as a matter of law, but is at most evidence

Hatificatioir by trnstee in insolvency, o£ to be considered in connection with other

note given for vendee of personalty claiming facts. Dawson v. Holt, 11 Lea (Tenn.) 583,

a purchase in good faith prior to insolvency 587, 4T Am. Eep. 312.

proceedings is not necessarily a ratification Distinguished from estoppel see StefFens v.

of such sale estopping the trustee from suing. Nelson, 94 Minn. 365, 368, 102 N. W. 871.

for the property or" its value. The question And see Escrows, 16 Cyc. 582 text and note

is one of fact. 'Gallup v. Fox, 64 Conn. 491, 32.

495, 30 Atl. 756. 30. See 16 Cyc. 592 text and note 40.
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tion— Of Bonds in General, see Bonds, 5 Cyc. 735 note 49; Of Municipal Bonds,
ses .Municipal Corporations, 28 Cyc. 1604. Bridges, Ratification of Contract
For Construction, see Bridges, 5 Cyc. 1068. Brokers, Ratification— Of Acts
of Broker see Factors and Brokers, 19 Cyc. 202, 220, 256, 287 note 79, 296;
Of Transaction Through Broker as Agent For Both Parties, see Factors and
Brokers, 19 Cyc. 227 note 8. Cancellation of Instruments, see Cancellation
of Instruments, 6 Cyc. 297. Chattel Mortgages, Ratification— Of Chattel
Mortgage, see Chattel Mortgages, 6 Cyc. 1009 note 56, 1051, 1100 note 71; Of
Execution of Affidavit of Good Faith, see Chattel Mortgages, 6 Cyc. 1005 note
25 ; Of Recording, see Chattel Mortgages, 6 Cyc. 1008 note 48 ; Of Substitution
of Property, see Chattel Mortgages, 6 Cyc. 1035 note 71. Club, Ratification

of Act of Committee in Obtaining Loan, see Clubs, 7 Cyc. 261 note 23. Com-
mercial Paper, Ratification— Of Extension of Time For Payment, see Commer-
cial Paper, 7 Cyc. 904 note 6 ; Of Paper Given by Agent, see Commercial Paper,
7 Cyc. 550 note 30; Of Payment to Other Than Owner, see Commercial Paper,
7 Cyc. 1032; Of Transfer, see Commercial Paper, 7 Cyc. 784 note 81. Com-
promise, see Compromise and Settlement, 8 Cyc. 503 note 7. Constitutions,

Ratification of Constitution or Amendment, see Constitutional Law, 8 Cyc.
744. Contracts, Ratification of Contracts— In General, see Contracts, 9 Cyc.
387, 436; By Person Legally Compellable to Do an Act, of That Act Done by
Another, see Contracts, 9 Cyc. 365 note 32; Executed on Sunday, see Sunday;
Relating to Particular Matters, see infra, and see the Special Titles. Corpora-
tions, Ratification— By Corporations, in General, see Corporations, 10 Cyc.

1069; Of Acts Affecting Shareholders' Rights, by Shareholders, see Corpora-
tions, 10 Cyc. 972; Of Acts of Board at Meeting Without Quorum, see Corpora-
tions, 10 Cyc. 777; Of Acts of Less Than Quorum, see Corporations, 10 Cyc.

780; Of Acts of President, see Corporations, 10 Cyc. 913; Of Assignment by
Directors, see Corporations, 10 Cyc. 1241, 1242; Of Assignment For Creditors,

sse Corporations, 10 Cyc. 551 note 52; Of Breaches of Trust by Directors, see

Corporations, 10 Cyc. 821; Of ConsoHdation, by Legislature, see Corporations,
10 Cyc. 316 text and notes 88-90; Of Contracts Between Corporations Having
Joint Directors, see Corporations, 10 Cyc. 820 ; Of Contracts of Directors to Their

Own Benefit, see Corporations, 10 Cyc. 795 ; Of Contracts of Directors With the

Corporation, see Corporations, 10 Cyc. 811; Of County Proceedings in Aid of

Corporations, see Counties, 11 Cyc. 391 note 59; Of Giving Away Assets of Cor-

poration, see Corporations, 10 Cyc. 800 note 61; Of Incorporation, by Legisla-

ture, see Corporations, 10 Cyc. 242 text and note 23; Of Loans Made Without
Formal Vote, see Corporations, 10 Cyc. 1161; Of Mortgages, see Corporations,
10 Cyc. 1196, 1202; Of Promoter's Engagements, see Corporations, 10 Cyc.

263 note 72; Of Sale of All Corporate Assets, see Corporations, 10 Cyc. 1269;

Of Statutes Granting Incorporation and Franchises, see Corporations, 10 Cyc.

1093; Of Stock-Purchasing Agreements, see Corporations, 10 Cyc. 388 note 11,

425, 468 note 46, 535, 538 text and notes 58, 59, 711 ; Of Tortious Acts as Ground
of Liability, see Corporations, 10 Cyc. 1208; Of Transfer of Stock Subscription

Made to New Company by Old on Consolidation, see Corporations, 10 Cyc.

300 note 73; Of Ultra Vires Acts of Committees, see Corporations, 10 Cyc. 774;

Of Unlawful Declaration of Dividend, see Corporations, 10 Cyc. 554 ; Of Unsealed

Corporate Obligations, see Corporations, 10 Cyc. 1010. Counties, Ratification—
By County Boards, of Expenditures, see Counties, 11 Cyc. 397 ; By County Courts,^'

of Contracts Made by Individual Members, see Counties, 11 Cyc. 391 note 59.

By County, of Bonds, see Counties, 11 Cyc. 569; By County, of Bridge Contracts,

see Bridges, 5 Cyc. 1068; By County, of Contracts in General, see Counties, 11

Cyc. 478; By Legislature, of County Proceedings in Aid of Corporations, see

Counties, 11 Cyc. 521. Decedents' Estates— Confirmation by Court of Sales,

31. See W. Va. Code, c. 37 [ci'fed in CouN- by county court of contracts by members
TIES, 11 Cyc. 391 note 59], as to ratification as individuals.
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see Executors and Administrators, 18 Cyc. 787-795; Ratification by Heirs
of Sales,- see Clerks of Courts, 7 Cyc. 236 note 5 ; Executors and Admin-
istrators, 18 Cyc. 799. Deeds, Ratification— Of Defective Deeds, see Deeds,
13 Cyc. 553; Of Delivery, see Deeds, 13 Cyc. 565; Of Fraudulent Filing of Deed
For Record, see Corporations, 10 Cyc. 229; Of Voidable Deeds, see Deeds, 13
Cyc. 591. Ecclesiastical Law, Ratification by Archbishop of Election of Bishop,
see Confirmation, 8 Cyc. 656 text and note 20. Escrows, Ratification of Unau-
thorized Dehvery, see Escrows, 16 Cyc. 582 text and notes 30-33. Estoppel,
see Estoppel, 16 Cyc. 791-795 text and notes 87-98. Factors, Ratification of

Acts of Factors, see Factors and Brokers, 19 Cyc. 142. Frauds, Statute of

Ratification of Parol— Contract of Hiring From a Future Day For More Than a
Year, see Frauds, Statute of, 20 Cyc. 208 note 45; Guaranty by Copartner, see

Frauds, Statute of, 20 Cyc. 275 note 9. Fraudulent Conveyances, Ratifica-

tion by Person Unconsciously Made Party, see Fraudulent Conveyances, 20
Cyc. 836 note 33. Gifts, see Gifts, 20 Cyc. 1209. Grand Juries, Ratification

by Court of Selection of Foreman, see Grand Juries, 20 Cyc. 1319 note 55. Guar-
anty, Ratification— Of Change in Guaranty, see Guaranty, 20 Cyc. 1445; Of
Guaranty, see Frauds, Statute of, 20 Cyc. 275 note 9. Guardian and Ward,
Ratification—-Of Acts of Married Woman's Guardian in Dealing with Her Property,

see Guardian and Ward, 21 Cyc. 106 text and notes 80, 81; Of Contracts and
Expenditures For Benefit of Ward, see Guardian and Ward, 21 Cyc. 106; Of
Ittvestment by Guardian of Ward's Money, see Guardian and Ward, 21 Cyc.

92 note 55; Of Judicial Sale of Ward's Property, see Guardian and Ward, 21

Cyc. 140. Health, Ratification by Board of Health of Contracts of Subordinate
Officers, see Health, 21 Cyc. 393. Highways, see Streets and Highways.
Homesteads, Ratification of One Party's Attempted Conveyance of Joint Home-
stead, see Homesteads, 21 Cyc. 540 note 82. Husband and Wife, Ratification—
By Either Spouse of Acts of Other, as Subject of Evidence, see Husband and
Wife, 21 Cyc. 1571 toxt and note 33; By Husband of Acts of Wife's Guardian
in Dealing with Wife's Property, see Guardian and Ward, 21 Cyc. 106 text

and notes 80, 81 ; By Husband of His Own Invalid Note to Wife After Enactment
of Statute Permitting Contracts Between Them, see Husband and Wipe, 21 Cyc.

1281 note 35; By Husband of Wife's A.ct as His Agent, see Husband and Wife,
21 Cyc. 1237; By Husband of Wife's Invalid Contracts, see Husband and Wife,
21 Cyc. 1326; By Husband of Wife's Purchase of Necessaries, see Husband and
Wife, 21 Cyc. 1228; By Statute of Wife's Defective Deed, see Husband and
Wife, 21 Cyc. 1332; By Widow as Administratrix, of Husband's Disposal of Her
Note, see Husband and Wife, 21 Cyc. 1670 note 74; By Widow of Her Obliga-

tion Made During Coverture to Pay Husband's Debts, see Husband and Wife,
21 Cyc. 1675 note 6; By Wife After Dissolution of Marriage, of Contracts Made
by Her During Coverture, see Husband and Wife, 21 Cyc. 1326; By Wife of

Deed Invalid For Want of Comphance With Statute, see Husband and Wife,
21 Cyc. 1332; By Wife of Deed Procured Through Duress, see Husband and
Wife, 21 Cyc. 1333 note 8; By Wife of Husband's Acts as Her Agent, see Husband
and Wife, 21 Cyc. 1239, 1423 ; By Wife of Husband's Apphcation of Her Money,
see Husband and Wife, 21 Cyc. 1349 note 62; By Wife of Husband's Contract

For Improvem.ents on Her Separate Property, see Husband and Wife, 21 Cyc.

1442; By Wife of Husband's Contracts Relating to Her Separate Property, see

Husband and Wife, 21 Cyc. 1442, 1509 text and notes 73, 74; By Wife of Hus-
band's Mortgages, see Mortgages, 27 Cyc. 1171 note 37; By Wife of Release

Made by Counsel in Divorce, see Husband and Wife, 21 Cyc. 1301 note 4; By
Wife of Sale of Her Property, see Husband and Wife, 21 Cyc. 1417, 1509 text

and notes 74, 75; Of Donation Pro'pter Nuptias, see Husband and Wife, 21 Cyc.

1637 note 95; Of Wife's Deeds, see Husband and Wife, 21 Cyc. 1332, 1333 note

6, 1509. Infants, Ratification— After Coming of Age, How Far Necessary to

Infant's Acts and Contracts in General, see Infants, 22 Cyc. 602; Of Acceptance

of Note by Infant Legatee, From Executor, in Satisfaction, see Infants, 22 Cyc.
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528 note 57 ; Of Acknowledgment of Deed by Minor Maxried Wonian, see Infants,
22 Cyc. 534 note 99; Of Agency For Parent, see Parent and Child, 29 Cyc.
1665 text and note 99; Of Bond and Warrant of Attorney of Infant, see Infants,
22 Cyc. 515 note 24; Of Contract of Infant, see Infants, 22 Cyc. 600, 684, 686;
Of Enlistment of Minor, see Apjiv axd Xa^t, 3 Cyc. 838 note 94; Of. Sales of
Infants' Land, see Infants, 22 Cyc. 576 note 22; Of Sales of Property Without
Order of Court, see Infants, 22 Cyc. 573 note 79; Of Transaction by Infant Affect-

ing His Property, see Infants, 22 Cyc. 538. Injunction Prevented by Require-
ment of Ratification by Town of Contract Sought to Be Enjoined, see Injunctions,
22 Cyc. 894 note 73. Insane Persons, Ratification—Of Acts of the Insane, in Gen-
eral, see Lnsane Pehsons, 22 Cyc. 1209 ; Of Contracts of Insane Persons, see Insane
Persons, 22 Cyc. 1198 note 78; Of Deeds of Insane Persons, see Insane Persons,
22 Cyc. 1174 text and notes 84-88; Of Purchase Made by Guardian of Lunatic,
see Ins.ame Persons, 22 Cyc. 1187 text and note 68; Of Sale ]\Iade by Committee
AVithout Order of Court, by Court, see Insane Persons, 22 Cyc. 1186 note 67.

Insurance, Ratification—Of Acts of Agents in General, see Insurance, 22 Cyc.
1434; Of Cancellation of Polic}', see Eire Insurance, 19 Cyc. 643 note. 17; Of
Contract For Insurance, see Fire Insurance, 19 Cyc. 627; Of Contract For
Insurance After Loss, by Agent, see Fire Insurance, 19 Cyc. 595 note 92; Of
Contract Made Through Agent Acting For Both Parties, see Insurance, 22. Cyc.
1445 note 37; Of Delegated Act, by .\gent, see Fire Insurance, 19 Cyc. 782 note
38 ; Of Plan of Insurance Company For Equitable Distribution of Siirplus and
Profits, see Life Insurance, 25 Cyc. 790 text and note 75; Of Policy, see Fire
Insurance, 19 Cyc. 643 note 17, 645 text and notes 30, 31; Of Wai\'Ter by Agent,
of Condition as to Health, see Life Insurance, 25 Cyc. 721 note 33; Of. Waiver of

Forfeiture and Renewal Made by Agent, see Life Insurance, 25 Cyc. 861 note
37. Joint Stock Companies, Ratification of Unauthorized Contracts, see Joint
Stock Companies, 23 Cyc. 471. Judgments, Ratification—-Of Confession of

Judgment, see Judgments, 23 Cyc. 703; Of Void Judgments, see Judgments,
23 Cyc. 698, 703. Judicial Sales, see Guardian .\nd Ward, 21 Cyc. 140; Judi-
cial Sales, 24 Cyc. 37, 70 text and note 29. Landlord and Tenant, Ratifica-

tion— Of Lease, see Landlord and Tenant, 24 Cyc. 910; Of Sale of Property
Subject to Lien For Rent, see Landlord and Tenant, 24 Cyc. 1266. Marriage,
sse Marriage, 26 Cyc. 866. Master and Servant, Ratification—By Contractee,

of Acts of Contractor or Contractor's Servants, see ^Iaster and Servant, 26
Cj'c. 1566; By Master, of Servant's Tortious Act, see Master and Servant,
26 Cyc. 1518. Mechanics' Liens, Ratification— By Claimant, of Unauthorized
Statement of Lien, see Mechanics' Liens, 27 Cyc. 193 note 27; By Landlord
of Tenant's Act in Erecting Buildings, see Mechanics' Liens, 27 C3'c. 57 note

31; By Owner, of Acts Subjecting Property to Lien, see Mechanics' Liens, 27
Cyc. 74. Mines, Ratification of Mining Location Made by Agent, see Mines
and Minerals, 27 Cyc. 552 text and note 23. Money Paid, Ratification of Pay-
ment as Essential to. Action, see Money Paid, 27 Cj-c. 837, text and notes 23-25.

Mortgages, Ratification— Of Assumption of Mortgage on Part of Grantee, see

Mortgagis, 27 Cyc. 1346; Of Execution of Mortgage, see Mortgages, 27 Cyc.

1107; Of Mortgage, see Mortgages, 27 Cyc. 1132, 1171 note 37; Of Mortgage
Given by Corporation., see Corporations, 10 Cyc. 1196, 1202 ; Of Mortgage Made
by Husband, by "Wife, see Mortgages, 27 Cyc. 1171 note 37; Of Sale at Fore-

closure, see Mortgages, 27 Cyc. 1504. Municipal Corporations, Ratification—
Of BoDds, see Municipal Corporations, 28 Cyc. 1604; Of Contract, in General,

see Municipal Corpor.^tions, 28 Cyc. 675; Of Contract For Erection of Bridges,

see Bridges, 5 Cyc. 1068; Of Contract For PubKc Improvements, see Municipal
Corporations, 28 Cyc. 1044; Of Conveyance of Property, see Municipal Cor-
porations, 28 Cyc. 627; Of Debts or Expenditures:, gee Municipal Corpora-
tions, 28 Cyc. 1561; Of Employment in Behalf of Municipality, see ]Municipal

Corporations, 28 Cyc. 592; Of Municipal Acts, see Municipal Corporations,

28 Cyc. 308 text and note 74; Of Payment :\Iade by Officials, see JIunicipal
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Corporations, 28 Cyc. 469 note 74; Gf Tortious Acts, see Municipal Corpora-
tions, 28 Cyc. ] 279. Parent and Child, Ratification of Child's Agency For Parent,
see Parent and Child, 29 Cyc. 1665 text and note 99. Partition, see Parti-
tion, 30 Cyc. 164. Partnership, Ratification— Of Individual Partner's Acts
by FiTm, see Partnership, 30 Cyc. 528; Of Negotiable Instrument Made, Indorsed
or Renewed, by Copartner After Dissolution, see Partnership, 30 Cyc. 669 text
and note 19. Pledges, see Pledges, 31 Cyc. 795. Principal and Agent, Ratifi-
cation of Agent's Act, see Principal and Agent, 31 Cyc. 1245. Releases, see
Release. Sales, Ratification, of Sale— In General, see Sales; Vendor and
Purchaser; At Foreclosure, see Mortgages, 27 Cyc. 1504; Judicial, see Guardian
AND Ward, 21 Cyc. 140; Judicial Sales, 24 Cyc. 37, 70 text and note 29; Of
Decedent's Property, Confirmation by Court, see Executors and Adminis-
trators, 18 Cyc. 7S7-795; Of Decedent's Property, Ratification by Heirs, see
Clerks ot Courts, 7 Cyc. 236 note 5; Executors and Administrators, 18
Cyc. 799; Husband and Wife, 21 Cyc. 1702 note 10; Of Husband's Property by
Wife, see Husband and Wipe, 21 Cyc. 1237; Of Infant's Property, seelNPANTS,
22 Cyc. 573 note 59, 576 note 22; Of Insane Person's Property by Committee,
see Insane Persons, 22 Cyc. 1186 note 67; Of Property Subject to Lien For Rent,
see Landlord and Tenant, 24 Cyc. 1266; Of Ward's Property, see Guardian
AND Ward, 21 Cyc. 140; Of Wife's Property, see Husband and Wipe, 21 Cyc.
1417, 1509 text and notes 74, 75. Streets and Highways, see Streets and High-
ways. Treaties, see Treaties. Trusts, see Trusts. See also Acquiescence,
1 Cyc. 630; Confirmation, 8 Cyc. 566; Ratify.)

Ratify. To make valid, to confirm; ^^ to sanction an act already doiie;^^
to give sanction and validity to something done without authority ;

"* to give
validity to the act of another; ^^ to make valid, to confirm; to sanction; in legal
phrase, usually, to approve or confirm by a principal what has been done by an
agent or one assuming to act for another;^" a definition of establish.^' (See
Ratification, and Cross-References Thereunder. See also Confirm, 8 Cyc. 565.)

RATIHABITIO. In Roman law, the act of assenting to what has been done
by. another in my name.^*

32. Austin ;;. Jones, (Ala. 1906) 41 So. acting or assuming to act for another. Tlie

408, 411. latter may then adopt or ratify the act of
Implies appropnate precedent action capa- the former, however unauthorized. To adop-

ble of ratification. Revere Water Co. v. Win- tion and ratification there must be some rela-
throp, 19.2 Mass. 455, 462, 78 N. E. 497. tion, actual or assumed, of principal and
Imports the eonfirmation of acts -already agent." Ellison v. Jackson Water Co., 12

done, not the authorization of new 'proceed- Cal. 542, 551 ^quoted in Shepardson v. Gil-
ings in the future. Barker v. CtoestErfield, lette, 133 Ind. 125, 128, 31 N. E. 7-88]. Com-
102 Mass. 127, 128. pare, however, as to ratification of one's own
Distinguished .from " acquiesce " see Austin act. Ratification, ante, p. 1528.

V. Jones, (Ala. 1906) 41 So. 408, 411. 35. McCracken !'. San Francisco, 16 Cal.
" Ratified and approved " applied to a stat- 591, 623 \_quoUd in (and erroneously cited

ute, in a constitutional amendment, may, as 16 Cal. ,23); Nashville v. Hagan, 9 .Baxt.

where the context clearly requires it, imply (Tenn. ) 495, 505] ; Norton v. Shelby County,
the adoption of the statute into- the constitu- 118 U. S. 425, 451, 6 S. Ct. 1121, 30 L. ed.

tion, although ''ratify" and "approve," in 178.

their abstract meaning, are not tlie equiva- Implies power.— " To ratify . . . implies
lents of such terms as " to make part of " or that the person or body ratifying has at the
" to incorporate into." State v. Xohnke, 109 time power to do the act ratified." Norton
La. 838, 860, 33 So. 793. ('. Shelby County, 118 U. S. 425, 451, 6 S. Ct.

"Ratified and confirmed" see Coneibma- 1121, 30 L. ed. 178.

TION, 8 Cyc. 566 note 25. 36. Lexington v. Lafayette County Bank,
33. Stevens v. Melcher, 80 Hun (N. Y.) 165 Mo. 671, 683, 65 S. VV. 943.

514, 545, 30 N. Y. Suppl. 625. " In a legal sense, it means that a party
34. Evans Agency 48 [quoted, in Heyn v. having knowledge of a defect in an act done,

O'Hagen, 60 Mich. 150, 156, 26 N. W. 861, and of his right to ratify or reject it, con-

adding: "By one individual on behalf of eluded to confirm it." Stevens r. Melcher, 80

another"]; Stefi'ens v. Nelson, 94 Minn. 365, Hun (N. Y.) 514, 545, 30 N. Y. Suppl. 625.

369, 102 N. W. 871. 37. See 16 Cyc. 592 text and note 40.

Need of real or assumed agency.—"Adopted 38. Broome Leg. Max. 883 (7th Jlng. ed.)

and ratified"— "These terms are properly 657 [quoted in Saltmarsh \j. Gandia, 51 N. H.
applicable only to contracts made by a party 71, 77].



1534 [33Cye.] RATIHABITIO PRIORI—RATIO LEGIS

RATIHABITIO PRIORI MANDATO ^QUIPARATUR. A maxim meaning "A
subsequent ratification is equivalent to a prior authority." ^'

RATIHABITIO RETROTRAHITUR ET MANDATO vEQUIPARATUR. A maxim
meaning " Ratification relates back and is equal to a command." ^°

Rating. Of vessels in insurance policies, the determination of their relative

state or condition in regard to their insurable qualities.^' (Rating: In General,

see Rate. Commercial, see Evidence, 17 Cyc. 405 text and note 56; Mercan-
tile Agencies, 27 Cyc. 473, text and note 2.)

Ratio. Relative amount; proportion; the relation between two numbers
or two magnitudes of the same kind; especially the relation expressed by indicat-

ing the division of one quantity by the other; or by the factor that, multiplied
into one, will produce the other; *^ the relation between two similar magnitudes
in respect to quantity; the relation between two similar quantities in respect to

how many times one makes so many times the other; ^^ (See Proportion. 32
Cyc. 681.)

Ratio decidendi. The ground of decision; the point in a case which deter-

mines the judgment.^*
RATIO EST FORMALIS CAUSA CONSUETUDINIS. A maxim meaning " Reason

is the formal cause of custom." *^

RATIO EST RADIUS DIVINI LUMINIS. A maxim meaning " Reason is a

ray of the divine light." *°

RATIO ET AUCTORITAS, DUO CLARISSIMA MUNDI LUMINA. A maxim
meaning " Reason and authority, the two brightest lights of the world." *^

RATIO IMPERTINENS. An impertinent reason, an argument not pertaining

to the question.^*

Ratio in jure .SQUITAS Integra, a maxim meaning " Reason in law
is perfect equity." ^°

Ratio LEGIS est ANIMA LEGIS. A maxim meaning " The reason of law is

the soul of law." ="

Ratio legis est anima legis; mutata legis ratione, mutatur et
LEX. A maxim meaning " The reason of the law is the soul of the law; the

reason of law being changed, the law is also changed." ^'

39. Palmer v. Yates, 3 Sandf. (N. Y.) 137, preceding the phrase. Shattuck v. Balcom,
151, adding, " i. e. gives the same validity to 170 Mass. 245, 251, 49 N. E. 87.

an act that upon the ground of a want of au- In election districts.—The ratios upon which
thority is sought to be impeached," and de- is based the number of senators and repre-

scribing the maxim as " the sound and most sentatives of a district ( in the absence of ex-

reasonable maxim of the common law . . . press ratios) are the number of the inhabit-

borrowed from the Roman law, and now an ants of the state divided by the number of

element in the jurisprudence of every civil- senators, and such number divided by the

ized nation." number of representatives. State v. Schnitzer,

40. Hewcs V. Parkman, 20 Pick. (Mass.) (Wyo. 1908) 95 Pac. 699, 703.

90, 95. 43. Century Diet, [quoted, in Matter of

Shorter forms are: Ratihaiatio mandato Klock, 30 N. Y. App. Div. 24, 41, 51 N. Y.
cequiparatur, meaning "Ratification is equal Suppl. 897].

to a command" (Peloubet Leg. Max.). Rati- 44. Black L. Diet.

habitio mandato comparatur with a like 45. Peloubet Leg. Max.
meaning (see Broome Leg. Max. 656). See 46. Black L. Diet,

also Omnis RATIHABITIO, etc., 29 Cyc. 1483. Applied in Coke Litt. 2326.

41. Orient Mut. Ins. Co. v. Wright, 1 Wall. 47. Black L. Diet.

(U. S.) 456, 472, 17 L. ed. 505.
'

48. Wilmington, etc., R. Co. !;. North Caro-

The rate of a vessel in the absence of any lina R. Com'rs, 90 Fed. 33, 34.

fixed rating may be established by general 49. Bouvier L. Diet,

evidence. Orient Mut. Ins. Co. v. Wright, 1 50. Black L. Diet.

Wall. (U. S.) 456, 482, 17 L. ed. 505. Cited in Diehl v. Rodgers, 36 Wkly. Notes
42. Standard Diet, [quoted in Matter of Cas. (Pa.) 447, 449.

Klock, 30 N. Y. App. Div. 24, 41, 51 N. Y. 51. See Peloubet Leg. Max., where, how-

Suppl. 897]. See also Worcester Diet, [eited ever, the translation is rendered as being

in Matter of Klock, supra]. "reason is the soul of law," etc. See also

Proportion.— " In said ratio," used in a Bouvier L. Diet. ; Morgan Leg. Max., in each

will to describe a mode of payment, " imports of which the maxim is rendered as beginning

a payment to certain persons in certain pro- "Ratio est legis anima," etc., and (in that

portions," to be ascertained from the context form ) properly translated " Reason is the
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Rational. Having reason, faculty of reasoning; endowed with reason and
understanding; agreeable to reason; not absurd, preposterous, extravagant,
foolish, fanciful, or the like; wise, judicious; ^^ a synonym of sane.^^ (See Irra-
tional, 23 Cyc. 354; E.ational Doubt; Rational Intent; Rational Interpre-
tation; Rational State of Mind; Reasonable. See, generally. Insane Per-
sons, 22 Cyc. 1104.)

Rational doubt, in criminal law, a doubt as to all or any one of the con-
stituent elements essential to legal responsibility or punishable guilt." (See
Doubt, 14 Cyc. 869; Reasonable Doubt.)

Rational intent. One founded on reason, as a faculty of the mind, opposed
to an irrational purpose.^^ (See Intent, 22 Cyc. 1454.)

Rational interpretation. That which is used where the words do not
perfectly express the intention of the writer, but either exceed or fall short of it,

so that it is to be collected from probable or rational conjectures only.'* (See
Interpretation, 23 Cyc. 37.)

Rational state of mind. The natural state of every man.^'
RATIONE CESSANTE, CESSAT ipsa lex. a maxim meaning "The reason

ceasing, the law itself ceases; " '* that is, that no law can survive the reasons on
which it is founded.^"

RATIONE IMPOTENTI/E. Literally " on account of inability." A ground of

qualified property in some animals ferm naturce ; as in the young ones, while they
are unable to fly or run."" (See Animals, 2 Cyc. 308 text and note 20, 309 text
and note 26.)

RATIONE MATERIA. By reason of the matter involved; in consequence of,

or from the nature of, the subject-matter."' (Ratione Materise: Jurisdiction
of Subject-Matter, see Courts, 11 Cyc. 669.)

RATIONE PERSONS. By reason of the person concerned; from the character
of the person."^ (Ratione Personae: Jurisdiction of the Person, see Courts,
11 Cyc. 666.)

soul," etc.; the maxim being a derivation, by 57. Lee i: Lee, 4 MeCord (S. C.) 183, 196,
all three authorities, from Milborn's Case, 7 17 Am. Dec. 722, adding: "And until there
Coke 66, la, 77 Eng. Reprint 420, where it is is full proof of insanity, the law presumes
applied in the form given in Peloubet Leg. that every man is in a rational state when
Max. with the difference of "' et " between he does any act either civil or criminal."
" anima legis" and " mutata." 58. Applied in State v. Briggs, 1 Cow. Cr.

52. Webster Diet, [quoted in Bottom v. (N. Y.) 165, 169, where the quotation fol-

Bottom, 106 S. W. 216, 217, 32 Ky. L. Rep. lows the words: "It might be argued that
494]. " the ease is not within the rule ... as it is

Rational man; rational survey.— " When not within the reason of the rule." See also
we spsak of a rational man, we mean a sen- People v. Bennet, 37 N. Y. 117, 120, 93 Am.
sible man, a man of good mind. To make a Dec. 551, 4 Transcr. App. 32, 35, 4 Abb. Pr.
man competent to take a rational survey of N. S. 89, 92, 1 Cow. Cr. 1, 3, 553, the form
his estate, he must be able to know its char- used in 37 N. Y. and 93 Am. Dec, supra,
acter and value." Bottom v. Bottom, 106 being " Cessante ratione, cessat ipsa lex,"

S. W. 216, 217, 32 Ky. L. Rep. 494. and that used in the other reports of the case.

Has no legal or technical meaning.— Bot- supra, being " Ratione cessante, lex ipsa.

torn V. Bottom, 106 S. W. 216, 217, 32 Ky. cessat."

L. Rep. 494. The more usual form see " Cessante
53. See Webster Diet, [cited in State v. Ratione Lisgis, Cessat Ipsa Lex," 6 Cyc.

Leehman, 2 S. D. 171, 179, 49 N. W. 3]. 844.

54. Smith v. Com., 1 Duv. (Ky.) 224, 228, Other forms are: Ratione cessante, cessat
defining such doubt of guilt as demands etiam lex" (i. e., "Ceases also the law"),
acquittal. Gustin v. Brattle, Kirby (Conn.) 299, 310.

55. Supreme Lodge 0. M. P. v. Gelbke, Ratione cessante, lex cessat. Mack v.

198 111. 36S, 370, 64 N. E. 1058. Mack, 5 Thomps. & C. (N. Y.) 528, 530.

56. See 2 Rutherford Inst. 314 [cited in Ratione cessante, cessat lex. Ritter v. Rit-
Tallman v. Talhnan, 3 Misc. (N. Y.) 465, ter, 3 Phila. fPa.) 27, 29.

478, 23 N. Y. Suppl. 734, adding: "This 59. Beardsley v. Hartford, 50 Conn. 529,
doctrine seems to use ' rational interpreta- 542, 47 Am. Rep. 677, where the maxim is

tion ' in substantially the same sense as the rendered. Cessante ratione, cesset ipsa lex.
' construction ' of Dr. Lieber'a definition "] 60. Black L. Diet,

(for which definition see Constbuction, 8 61. Black L. Diet.

Cyc. 1141 text and note 16). 62. Black L. Diet.
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RATIONE PRIVILEGII. a term which describes a species of property in

v/ild animals, which consists in the right which, by a peculiar franchise anciently

granted by the English crown, by virtue of its prerogative, one man may have
of killing and taking such animals on the land of another.^^ (See Animals, 2 Cyc.

308 text and note 21, 309 text and notes 23, 27.)

RATIONE SOLI. See Animals, 2 Cyc. 308, 309 text and notes 23, 28.

Ratio NON CLAUDITUB loco, a maxim meaning " Reason is not confined

to any place.'"*

Ratio PERTINENS. a pertinent reason; that is, a reason pertaining to the
question. °^

RATIO POTEST ALLEGARI DEFICIENTE LEGE, SED VERA lET LEGALIS ET
NON APPARENS. A maxim meaning " Reason may be alleged when the law is

defective, but it must be true and legal reason, and not merely apparent." "^

RATIS. a Latin word which answers properly to our word " raft." °' (See

Raft, 32 Cyc. 1470.)

Rattening. An offense punishable by fine or imprisonment which exists

where the members of a trade union cause the tools, clothes, or other property
of a workman to be taken away or hidden, in order to conipel him to join the

union or cease working. °*

RATTOONS.'" Shoots which spring up from roots from which sugar cane has
been cut."*

RATUM QUIS habere NON POTEST, QUOD IPSIUS NOMINE NON EST GESTUM.
A maxim meaning " One cannot hold ratified that which has not been done in

his own name." "

Ravine, a long, deep, and narrow hollow worn by a stream or torrent of

water; a long, deep, and narrow hollow or pass through mountains.'^

Ravish. To constuprate, to deflour by violence; '-* to have carnal knowl-
edge of a woman by force and against her consent."'' (See, generally, Rape,
post, 1412.)

63. Black L. Diet. 72a. Johnson Diet. XMUoied, in Harper v.

64. BouTier L. Diet. Delp, 3 Ind. 225, 230].
65. Wilmington, ete., R. Co. v. North Caro- 72b. Webster Diet, \_quoted in Reg. v.

lina R. Com'rs, 90 Fed. 33, 34. Bedere, 21 Ont. 189, 193].
66. Peloubet ieg. Max. In common parlance a word synonymous
Applied in Coke Litt. 191a, last paragraph. with "rape." McComas v. State, 11 Mo. .116,

67. Rait of Cypress Logs, 20 Fed. Cas. No. 117, where it is said that the only difference

11,527, 1 Flipp. 543, 544, 14 Alb. L. J. (N. Y.) in the statute between the two species of the
319. offense, is that the latter contemplated force,

68. See Black L. Diet. while the former may consist in the act of

69. Derived from " rejetons " see Viterbo sexual intercourse alone, irrespective of

V. Friedlander, 120 U. S. 707, 734, 7 S. Ct. actual violence or consent.

982, 30 L. ed. 776. Equal to, and having the same import with,
70. See Viterbo v. Fricdlander, 120 U. S. having carnal knowledge with force. Elschlep

707, 734, 7 S. Ct. 962, 30 L. ed. 776, where v. State, 11 Tex. App. 301, 303; Williams v.

it appears also that the " rattoons " are cut State, 1 Tex. App. 90, 92, 28 Am. Rep. 399.

for sugar the first two years after the cut- Term imports force and violence in the
ting of the cane. man and want of consent and resistance on

71. Wilson V. Tumman, 6 M. & G. 236, the part of the woman. Rookey v. State, 70
239 note, 6 Scott N. R. 894, 46 E. C. L. 236 Conn. 104, 111, 38 Atl. 911; Coin. v. Fogerty,
[quoted in Story Agency 251a {quoted in 8 Gray (Mass.) 489, 490, 69 Am. Dec. 264;
Saltmarsh v. Candia, 51 N. H. 71, 77)]. O'Connell v. State, 6 Minn. 279; Harman
Quoted as a maxim of the canon law in v. Com., 12 Serg. & R. (Pa.) 69, 70; Gibson

Watson V. Swann, 11 C. B. N. S. 756, 766, v. State, 17 Tex. App. 574, 577; Williams !'.

31 L. J. C. P. 210, 103 B. 0. L. 756. State, 1 Tex. App. 90, 92, 28 Am. Rep. 399.

72. Long V. Boone County, 36 Iowa 60, 65, "Feloniously did ravish and carnally
where it is said that the presence of water, know " implies that the act was done forcibly

at least occasionally, is almost inseparable and against the will of the woman. Bouvier
from the idea of a ravine, and it is held L. Diet, [quoted in People v. Quinn, 1 Cow,
that a statute authorizing the building of Cr. (N.Y.) 301, 303].

bridges over streams may apply to the case " Ravishing " is compelling to submit to

of a ravine in which water exists so often carnal intercourse. Webster Diet, [quoted
and in such abundance as to render a bridge in Harper v. Delp, 3 Ind. 225, 230].
essential to its safe and convenient passage. " Forcibly ravishing " as used in a statute
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Raw. a word used to denote the absence of certain processes such as would
change the nature of the thing so described.'^

Razor. An instrument or implement pertaining to the toilet or shop, having
a well-known and specific use to which it is ordinarily apphed.''' (Razor: As
Weapon, see Homicide, 21 Cyc. 783 note 69; Weapons.)

RAZURE. The act of scraping or shaving.'^ (See Erase, 16 Cyc. 634;
Erasueb, 16 Cyc. 534, and Cross-References Thereunder; Rasing; Rasure.)

Re. In the matter of; in the case of; a term of frequent use in designating
judicial proceedings in which there is only one party.''

Reached, stretched out or forth; extended; without reference to direction."

REACKNOWLEDGMENT. (Reacknowledgment : In General, see Acknowl-
edgments, 1 Cyc. 608. By Wife After Death of Husband, see Acknowledg-
ments, 1 Cyc. 560 note 82, 609. New Promise and Acknowledgment of Debt,
see Limitations of Actions, 25 Cyc. 1325. Of Appeal-Bond, see Acknowledg-
ments, 1 Cyc. 609 note 42.)

was said to be doubtlessly used in accord-
ance with the generally understood and ac-
cepted definition of rape, which was the car-
nal knowledge of a woman by a man forcibly,

agqinst her will. People v. Quinn, 1 Cow.
Cr. (N. Y.) 301, 303.

" Ravishing a cow " spoken of a man in an
appropriate context imputes the crime of
bestiality and buggery with the cow, although
the word has other meanings. Harper v.

Delp, 3 Ind. 225, 230.
73. See cases cited infra, this note.
"Raw or unmanufactured article not enu-

merated," as used in the McKinley Act, U. S.

St. (1890) § 4, imposing duty on such
articles, does not include natural gas, it

being a " crude mineral " under par. 651.

U. S. t'. Buffalo Natural Gas Fuel Co., 78
Fed. 110, 112, 24 C. C. A. 4. "Raw or un-
manufactured articles " as used in U. S. Rev.
St. (1878) § 2516, includes hay. "Many
articles are properly called raw which have
undergone some manipulation. Cotton is

picked from the bolls, and cleaned by gin-

ning, and baled. Yet it is raw cotton in

the bale. Wheat is cut, and the grains are

threshed out, and then subjected to a clean-

ing machine, and then bagged. Yet it is raw
wheat in the bag. So with other grains.

The cotton and the grains undergo such
change and preparation as exposure to light,

and natural or artificial heat, and air, and
the manipulation they receive, produce or

allow, be it more or less. Yet neither the

cotton nor the grains would be said to be

manufactured. Salt and sugar are new
articles. Cotton and grains are the same
articles they were when on the plant with
its roots in the earth. So hay is the same
article it was when it was stalks of grass

with roots in the earth. It is dried, to be

sure; but the drying and any conversion of

starch into sugar " ( i. e. in the substance

of the hay) "are mere incidents of the

necessary cutting to enable it to be stored

for food. . . . Dried apples would not be

called a manufactured article, though the

apple is peeled and cored and sliced, and
dried by exposure to the sun and manipula-

tion. The substance of dried apples is still

apples. The substance of dried grass or hay
is still grass. Change of name and manipula-

/^ [97]

tion do not necessarily constitute manufac-
ture, within the meaning of section 2516.
Each case must be decided according to its

own circumstances." Frazee v. Moffitt, 18

Fed. 584, 587. 20 Blatohf. 267.

In contradistinction to " tanned " or
" dressed " when applied to hides, as used in

Game Protection Act (1895), § 7, see Eeg.
V. Strauss, 1 Can. Cr. Cas. 103, 106.

Raw material includes ore, clay, and coal.

See Hicks v. Consolidation Coal Co., 77 Md.
86, 89-91, 25 Atl. 979. Does not include
" straight whiskies " that is to say, those
produced by distilling and refined by age
into perfected; marketable, drinkable
whiskey. Block v. Lewis, 5 Ohio S. & C. PI.

Dec. 370, 5 Ohio N. P. 392.
" Raw prairie land " as used in a represen-

tation, for purposes of trade, concerning
lands in Kansas, construed to have meant
" nothing less, under the circumstances, than
a tract of treeless land covered with coarse
grass, and a fertile soil in its natural or
uncultivated state." Gardner v. Mann, 36
Ind. App. 694, 76 N. E. 417, 418.

74. State v. Page, 15 S. D. 613, 617, 91
N. W. 313.

75. Johnson Diet, [quoted in Cloud v.

Hewitt, 5 Fed. Cas. No. 2,904, 3 Cranch 0. C.

199].
76. Black L. Diet., adding: "Thus, 'Re

Vivian ' signifies ' In the matter of Vivian,'
or in ' Vivian's Case.' ".

77. Wells V. C, etc., R. Co., 17 Ohio Cir.

Ct. 201, 205, 9 Ohio Cir. Dec. 527, holding
that the word as used in Ohio Rev. St.

§ 3374, providing that railroad fares shall
be " that multiple of five, nearest reached
by multiplying the rate by the distance," in-

dicates the object in closest proximity,
closest to reach by the least extension or
stretching forth without reference to direc-

tion.
" The next port reached," as used in a

ticket contract providing for the landing
of a passenger thereat, in case he could
not "be safely landed at the port of destina-

tion," clearly means the port beyond the place

of destination reasonably near on the line

of voyage, and the contract does intend that
one may be landed at some intermediate
port and that such landing would be a com-
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Read. To pronounce aloud, or acquire by actual inspection, a knowledge of

the contents of a writing or of a printed document.'* Also used in a passive
sense.'' (See Reading.)

Readily. Quickly; speedily; easily; *° at hand; immediately available,
convenient, handy.*'

Readily seen, a term equivalent to " patent " or " obvious." *= (See
Obvious, 29 Cyc. 1340; Patent, 30 Cyc. 802 text and note 40.)

Readiness to pay. a phrase which, in connection with a plea of tender,
describes a fact involving at least the keeping of the money ready for payment,
but which has been open to discussion as to whether it permits of use and profit

of the money on the part of the person so holding it.** (See Commercial Paper,
8 Cyc. 180. See also Pay, 30 Cyc. 1171; Ready; and, generally. Payment, 30
Cyc. 1173.)

Reading. The act of making known the contents of a writing, or of a printed

plianee. Bullock v. White Star Steamship
Co., 30 Wash. 448, 456, 70 Pac. 1106.

78. See Bouvier L. Diet, sub verb. " Read-
ing " there similarly defined, mutatis
mutandis.

" Read " is not the equivalent of " fully

explained," and a certificate of a married
woman's acknowledgment stating that a deed
was " read " to her does not show a com-
pliance with a statute requiring that it be
fully explained. Watson v. Michael, 21
W. Va. 568, 571, 574.

Alility to read and write as jury qualifi-

cation refers to English only see JuBiES, 24
Cyc. 198 note 81.

Applied to bills for acts pending before
legislative bodies, the word has not acquired
an exclusively technical meaning, and, in

the absence of anything to the contrary in

context or custom, is to be considered in its

ordinary sense as " read at length " and is

not satisfied by a partial reading. Weill v.

Kenfield, 54 Cal. Ill, 112, 114, where it is

pointed out that statements in Cushing Law
and Practice of Legislative Assemblies,

§ 2141, and Bentham Essay on Political

Tactics, as to the custom in the House of

Commons, of reading the title and first words
of a bill, are not authority for the proposi-

tion that custom has given a technical sense

to the word, but that they refer to such partial

reading as merely " nominal " or " substitu-

tional," " satisfying the rule " ; where also

it is held that the word as used in Cal.

Const, art. 4, § 15, providing that no bill

shall become a law unless the same shall be
read on " three several days," is to be taken
in its ordinary sense, and demands that the

bill be read at length upon each occasion.

Contra, Saunders v. Board of Liquidation,

etc., 110 La. 313, 330, 34 So. 457, where it

is held that Const, art. 321, requiring that
statutory amendments proposed be read in

the respective houses on three separate days,

does not require reading in full, and said:

"We do not understand that a constitu-

tional requirement which simply declares in

general terms that a 'bill' should be
' read ' twice or three times in each house
before it can be enacted into a law, would
carry with it the necessity of reading over
each section of the bill at each reading,

though the word ' bill ' in its meaning covers

' the proposed legislation in its entirety.'

"

Compare Black Const. L. 326 [quoted in
Saunders v. Board of I^iquidation, etc., 110
La. 313, 330, 34 So. 457], where it is said:
" The Constitutions of many of the states
require that a bill . . . shall be read a cer-
tain number of times. ... In respect to
the manner of such reading the provision
is considered merely directory, but not with
respect to the fact itself. . . . Where the re-

quirement is that the bill shall be read three
times, it is the usual practice of legislative
bodies to have it read twice by title merely,
and once at length."
" Read law " among lawyers means to take

up the study of the law with the purpose of
being admitted to the bar and practising
the profession; including also the reading
of cases and text-books of which every law-
yer does more or less after his admission.
Benson's Estate, 169 Pa. St. 602, 604, 605,
32 Atl. 654, adding: "It certainly does not
mean to read law books casually, for amuse-
ment or general instruction," and holding
that the phrase in the expression "my
nephews who may read law," in a will, meant
" become lawyers."
79. See cases cited infra, this note.
"To read as follows," applied, in an

amendment to the amended act, indicates
a substitution of the new provision for the
old. Helena v. Eogan, 97 Mont. 135, 138,
69 Pac. 709; Cortesy v. Territory, 7 N. M.
89, 93, 32 Pac. 504. Any portion of the
matter so amended not found in the new
act is repealed. State v. IngersoU, 17 Wis.
651, 654 [cited (as 17 Wis. 631) in Goodno
V. Oshkosh, 31 Wis. 127, 129]; U. S. v. Barr,
24 Fed. Cas. No. 14,527, 4 Sawy. 254, 256,
15 Alb. L. J. (N. Y.) 472.

80. Century Diet, [quoted in Western Coal,
etc., Co. V. Berberich, 94 Fed. 329, 334, 36
C. C. A. 364].

81. Standard Diet, [quoted in Western
Coal, etc., Co. v. Berberich, 94 Fed. 329, 334,
36 C. C. A. 364].
82. Missouri, etc., R. Co. v. Johnson, (Tex.

Civ. App. 1901) 67 S. W. 769, 771, constru-
ing the word as used, in connection with
actions for negligence, concerning danger-
ous places or obstructions.

83. See Shields v. Lozear' 22 N. J. Eq.
447, 452.
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document.** (Reading: By Party as Affecting— Contract, see Contracts,
390-392 text and notes 58-66; Deed, see Deeds, 13 Cyc. 578 text and note 23;
Will, see Wills. Notice, Not Service, see Depositions, 13 Cyc. 911; Notice,
29 Cyc. 1119 note 59. Process, Upon Serving, see Process. To Jury — By
Counsel, Books and Writings, see Criminal Law, 12 Cyc. 573; By Court, Statutes
and Text-Books, see Criminal Law, 12 Cyc. 614. See also Read.)

Readjusted lumber. Veneering, cut with a knife instead of being cut
with one of the many kinds of saws used in sawmills.*^

Ready. Prepared at the moment; not behindhand or backward when called

upon; causing no delay for lack of being fitted or furnished; prepared in mind or
disposition; not reluctant; willing; free; inclined; disposed.^" (Ready: To Per-
form— Contract, see Specific Performance ; Promise to Marry, see Breach
of Promise to Marry, 5 Cyc. 997. See also Readiness to Pay.)

Ready money, a phrase which may usually differ in meaning from the

84. Bouvier L. Diet, [quoted in New Or-
leans t'. Brooks, 36 La. Ann. 641, 642].

85. Talbot v. Fear, 89 Fed. 197, 200, 32
C. C. A. 186.

86. Webster Diet, [quoted in State v.

Gooch, 105 Mo. 392, 398, 16 S. W. 892].
" Ready and willing to perform " is a

phrase which, describing plaintiffs in an ac-

tion for breach of a contract, means that
the non-completion of the contract was not
the fault of the plaintiffs, and that they were
disposed and able to complete it had it not
been renounced by the defendants. See Cort
V. Ambergate, 17 Q. B. 126, 144, 15 Jur.

877, 20 L. J. Q. B. 460, 79 E. C. L. 126.
" Ready for cargo " as applied in a charter-

party, in termSj to a steamer, refers to the

condition of the ship itself and is satisfied

by actual readiness on the part of the ship

to receive cargo. Gill v. Browne, 53 Fed.
394, 397, 3 C. C. A. 573.

" Ready for occupancy " means ready to

be taken possession of by the tenants. See
Gerry v. Siebrecht, 88 N. Y. Suppl. 1034,

1035, where the phrase was so construed
with reference to the context of a, lease in

which it occurred. " Whether the phrase ' to

finish said house ready for occupancy ' was
one which would require the building of a

water-closet depended upon certain extrinsic

facts " to be found by the jury. Cunningham
V. Washburn, 119 Mass. 224, 227.
" Ready for sea."—A ship is not ready for

sea until she has everything ready for the

performance of her voyage including the

whole crew on board (Graham v. Barras, 5

B. & Ad. 1011, 1022, 3 N. & M. 125, 27
E. C. L. 424) ; nor when, although under
sail, she has still to take on ballast (Pitte-

grew V. Pringle, 3 B. & Ad. 514, 522, 23
E. C. L. 229).

" Ready for use at all times in case of

fire," as applied to buckets of water in a
promissory warranty by insured in a fire

policy, is open to a reasonable construction
and does not require the performance of a
thing impossible, such as the keeping of

buckets of water at hand at all times in a

cold mill where fires were not allowed in

winter. Aurora F. Ins. Co. v. Eddy, 49 111.

106, 107.
" Ready in court to be produced."—An alle-

gation in a declaration as follows: "As by
the said letters patent and specification, all

in due form of law, ready in court to be pro-

duced, will fully appear," is equivalent to

a profert in the most formal and ample
terms. Wilder v. McCormick, 29 Fed. Cas.

No. 17,650, 2 Blatchf. 31, 35, 1 Fish Pat.
Eep. 128.

Ready made clothing.—A note payable in

ready made clothing does not give the payee
a right to demand a, specific garment made
for a customer, and in the shop of the
promisor at the time of demand. Vance v.

Bloomer, 20 Wend. (N. Y.) 196, 200.

Ready section of the day calendar in New
York practice see Herbert Land Co. v. Lo-
renzen, 113 N. Y. App. Div. 802, 803, 99
N. Y. Suppl. 937.

" Ready to discharge " applied in a bill of

lading to a vessel, in relation to cargo, means
ready to make a proper discharge and does

not justify landing goods under circum-
stances that result in their destruction. The
Aline, 19 Fed. 875, 876.

" Ready ' to pay.' "—A plea that one was
" ready to pay " and that demand was not
made does not constitute or take the place

of a plea of tender. Mitchell v. Gregory, 1

Bibb (Ky.) 449, 452, 4 Am. Dec. 655.
" Ready to receive cargo."—^A shipmaster

cannot report himself in those terms until

he is permitted to receive cargo by the rev-

enue laws of the port. Pierson v. Ogden, 19
Fed. Cas. No. 11,160.

" Ready to unload " in a charter-party
providing that lay days for unloading shall

commence when steamer is ready to unload
and written notice given, " whether in berth
or not," means " actually ready to discharge,

so far as the vessel can be made ready by
those controlling her," so that the lay days
do not begin until the vessel has come to
the wharf, or as near it as she can get,

with hatches off, winches ready, etc., and
are not to be reckoned from the notification

given to the charterer just after the vessel

has come to anchor in the lower harbor.

New Ruperra Steamship Co. v. 2,000 Tons
of Coal, 124 Fed. 937, 938 [affirmed in 142
Fed. 402, 73 C. C. A. 502, 5 L. R. A. N. S.

126].
Reports of masters in chancery are

" ready " when written, within a rule of

court providing for their return as soon as

ready. Hatch v. Indianapolis, ete., R. Co., 9

Fed. 856, 859, 11 Biss. 138.
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word " money," and has been held to include money at all times subject to call

in the hands of a depositary; ^' cash; ** a definition of " money in hand." ^'

Real, a term which at common law relates to land as distinguished from
personal property and is applied to lands, tenements, and hereditaments; but
in civil law refers to a thing movable or immovable as distinguished from the

person.^" Also a definition of "actual.""' (Real: Action, see Real Actions,
'po&t, p. 1541. Assets, see Executors and Administrators, 18 Cyc. 180. Chat-

tel, see Chattels Real, 7 Cyc. 123; Fixtures, 19 Cyc. 1033; Landlord and
Tenant, 24 Cyc. 895 note 65; Property, 32 Cyc. 658 text and note 25. Con-
tract, see Specific Performance; Vendor and Purchaser. Covenant, see

Covenants, 11 Cyc. 1052, 1095. Estate, see Property, 32 Cyc. 655, 661.

Estate Agent or Broker, see Factors and Brokers, 19 Cyc. 196. Party in Inter-

est, see Parties, 30 Cyc. 44. Property, see Property, 32 Cyc. 655, 661.)

87. See Smith v. Burch, 92 N. Y. 228, 230,
231 [reversing 28 Him 331], where a, be-

quest from wife to husband, in the form,
"All the ready money I may have, either in

bank or elsewhere," was held to include
the amount of money collected for her with
her knowledge by her husband and ex-

pended for her by him while she was in an
imbecile condition ; and the husband being
sued by her executor to recover such money
so spent set up the legacy as a defense.

Includes balance at banker's, in the ordi-

nary use of langxiage. Parker v. Marchant, 6

Jur. 292, 295, 11 L. J. Ch. 223, 1 Y. & Coll.

290, 20 Eng. Ch. 290, 62 Eng. Reprint 893
[affirmed in 7 Jur. 457, 12 L. J. Ch. 314, 1

Phil. 356, 19 Eng. Ch. 356, 41 Eng. Reprint
667, 2 Y. & Coll. 279, 21 Eng. Ch. 279, 63

Eng. Reprint 123]; Taylor v. Taylor, 1 Jur.

401; Fryer v. Rank, 9 L. J. Ch. 337, 11 Sim.

55, 34 Eng. Ch. 55. 59 Eng. Reprint 794.

88. See Cox v. Palmer, 60 Miss. 793, 797,

798 (holding that an assignment for cred-

itors directing a sale for all " ready money "

did not authorize a sale upon credit but
only for "ready cash"); Cash, 6 Cyc. 699

text and note 10 (where the term is given

as one definition).

89. See 27 Cyc. 824 text and note 22.

90. See Black L. Diet.

In the phrase " as well real as personal,"

following an enumeration, in terms appli-

cable only to chattels, in a deed, the word
" real " does not pass land but may embrace
chattels real. IngeU v. Nooney, 2 Pick.

(Mass.) 362, 366, 13 Am. Dec. 434 [criticiz-

ing Hogan V. Jackson, Cowp. 299, 308, 309,

in which case it was held that " all effects,

' real ' and ' personal '
" in a, will should be

construed in the light of the context to

include land].

91. See^l Cyc. 761.
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I. Definition and Historical Development.
Real actions are those brought for the specific recovery of lands, tenements,

or hereditaments,^ the essential and distinguishing feature of which is that they
seek to recover specifically the land and its possession.^ The two most impor-
tant forms of real actions were the writ of right,^ and the writ of formedon.* These
actions have long been in disuse in England and were formally aboUshed ^ there by
3 & 4 Wm. IV.° In the United States the action has been supplanted in a

majority of the states by the action of ejectment which, although formerly a
possessory action, is now used also to try title,' or by a statutory real action in

the nature of ejectment,* while in a few states a statutory writ of entry serves

the purpose of the ancient real action. ° In Louisiana recovery of title to real

property is by a petitory action.""

II. WRIT OF Right.

A. Definition and Nature. A writ of right was one of the forms of real

actions, and was the remedy appropriate to the case where the party claimed

the specific recovery of corporeal hereditaments in fee simple, founding his title

on the right of property or mere right, arising either from his own seizia or the

seizin of his ancestor or predecessor."

B. Title to Support Writ. In order to maintain a writ of right, there

must be an actual seizin of a freehold estate in demandant,'^ or in his ancestor,"

1. Hall !i. Decker, 48 Me. 255; 1 Peters-

dorf Abr. 170 \_quoted, in Linscott v. Fuller,

57 Me. 406, 408].
Other definitions are: "Actions are for the

specific recovery of real property only, and
in which the plaintiflF, then called the de-

mandant, claims title to lands, tenements or
hereditaments." 1 Chitty PI. 109 \_quoted, in
Doe V. Waterloo Min. Co., 43 Fed. 219, 220].

" Those which concern the realty only, hy
which the demandant claims title to have
any lands or tenements, rents or other here-

ditaments, in fee simple, fee tail or for term
of life." Kidder v. Blaisdell, tj Me. 461, 466.

2. Hall V. Decker, 48 Me. 255.
3. See infra, II.

4. See infra, III.

5. Davies v. Lowndes, 2 D. & L. 272, 12

L. J. Exch. 506, 6 M. & G. 471, 7 Scott N. R.
141, 46 E. C. L. 471, holding that a real

action commenced subsequent to this statute

is a nullity.

6. St. 3 & 4 Wm. IV, c. 27, §§ 36,37.

7. See EjECTMEWT, 15 Cyc. 12 et seq.

8. See the statutes of the several states.

And see Betz v. Mullin, 62 Ala. 365; Morris
V. Beebe, 54 Ala. 300; Craton v. Wright, 16
Iowa 133; Farley v. Goocher, 11 Iowa 570;
Newell e. Sanford, 10 Iowa 396; Kilbourne
r. Lockman, 8 Iowa 380; Cavender v. Smith,
8 Iowa 360; Dunn v. Starkweather, 6 Iowa
466; Gillis v. Black, 6 Iowa 439; Wright v.

Stevens, 3 Greene (Iowa) 63; Hughes v. Hol-
liday, 3 Greene (Iowa) SO; Olive r. Daugh-
erty, 2 Greene (Iowa) 393; Kerr v. Leighton,
2 Greene (Iowa) 196; Wilford r. Miller,

Morr. (Iowa) 405; Fulwider v. Wilford,

Morr. (Iowa) 323; Doolittle v. Harrington,
Morr. (Iowa) 226.

9. See Entet, Whit op, 15 Cyc. 1057. And
see Cote i. Leterneau, 100 Me. 572, 62 Atl.

[I]

734; Rollins v. Blackden, 99 Me. 21, 58 Atl.

09; Milliken v. Houghton, 97 Me. 447, 54
Atl. 1075; Kimball v. Hilton, 92 Me. 214,

42 Atl. 394.

10. See infra, IV.
11. Bouvier L. Diet.

It was a writ which lay for one who had
the right of property against another who
had the right of possession and the actual
occupation. The writ properly lay only to

recover corporeal hereditaments for an estate

in fee simple; but there were other writs,

said to be " in the nature of a writ of right,"

available for the recovery of incorporeal here-

ditaments or of lands for a less estate than
a fee simple. Black L. Diet.

13. Gaines v. Conn., 2 J. J. Marsh. (Ky.)
104; Smith v. Lockridge, 3 Litt. (Ky.) 19;

Speed V. Buford, 3 Bibb (Ky.) 57; Leonard
V. Leonard, 10 Mass. 2'81 Iwhere the facts

were held not to constitute sufficient seizin

to maintain the writ) ; Fosgate v. Herkimer
Mfg., etc., Co., 9 Barb. (N. Y.) 287.

A disseizor might maintain a writ of right

against a stranger. Hunt v. Hunt, 3 Mete.
(Mass.) 175, 37 Am. Dec. 130; Boiling v.

Petersburg, 3 Rand. (Va.) 563.

A tenant by the curtesy could not main-
tain the writ. Lacatt i'. Merchants' Ins. Co.,

16 Ala. 177, 50 Am. Dec. 169.

13. Copp V. Lamb, 12 Me. 312 (holding,

however, that, although a writ of right was
usually brought upon the seizin of an an-

cestor, it was not an ancestral action and de-

mandant might coimt as well upon his own
seizin as upon that of his ancestor) ; Fos-

gate IK Herkimer Mfg., etc., Co., 9 Barb.

(N. Y.) 287; Williams ?'. Woodard, 7 Wend.
(N. Y.) 250. And see Knox v. Kellock, 14

Mass. 400; Wolcott r. Knight, 6 Mass. 418,

both holding that in a writ of right, where
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within the time hmited by law." The seizin might, however, be a constructive

actual seizin, such as a patent of vacant lands/^ and where the land was vacant

and unoccupied, it was not necessary to prove an actual entry under title or an
actual taking of esplees " in order to support the writ." While it has been held

broadly that a writ could not be sustained by a devisee upon the seizin of his

testator,'* this would seem to be more properly limited to the case of a devisee

of occupied lands," for it was generally held that the devisee of vacant and unoc-

cupied land had by operation of law such a seizin as would enable him to main-

tain the writ.^° Demandant in a writ of right was forced to recover on the strength

of his own title and could not rely upon a defective title in his adversary.^'

C. Against Whom Writ Lay. The writ lay only against the holder of a

freehold estate.^^

D. Defenses. In a writ of right, where demandant proved an actual seizin

in deed, or pedis possessio, the tenant could not defend himself by showing a better

outstanding title in another; ^^ but where demandant relied upon a constructive

seizin, the tenant might show an elder patent or better title in another,^* and

demandant counted on the seizin of tlie an-

cestor, and the tenant proved that the an-

cestor had parted with the land in his life-

time, but it appeared that the ancestor was
disseized at the time of the conveyance, noth-

ing passed by the deed, and demandant was
therefore entitled to judgment.
An alienee might maintain a writ of right

on the actual seizin of his alienor, although

the alienee was himself never actually seized.

Conn V. Manifee, 2 A. K. Marsh. (Ky.) 396,

12 Am. Dec. 417.
14. Bedinger v. Rickets, 2 A. K. Marsh.

(Ky.) 34; Gaines v. Conn, 2 J. J. Marsh.
(Ky.) 104; Mason i,-. Walker, 14 Me. 163;

Ellis V. Murray, 28 Miss. 129; Fosgate v.

Herkimer -Mfg., etc., Co., 9 Barb. (N. Y.)

287; Bradstreet v. Clarke, 12 Wend. (N. Y.)

602.

15. Taylor v. Burnsides, 1 Gratt. (Va.)

165 (holding that demandants in a writ of

right claiming title to the land under a

patent from the commonwealth were entitled

to recover the land, although neither they

nor those under whom they claimed had
entered and held actual possession under
their grant, in the absence of a sufficient

legal defense on the part of the tenant) ;

Green v. Watkins, 7 Wheat. (U. S.) 27, 5 L.

ed. 388; Green v. Liter, 8 Cranch (U. S.)

229, 3 L. ed. 545. But see Smith v. Lock-
ridge, 3 Litt. (Ky.) 19, holding that where
a person settled on land for which he held

a bond describing it by metes and bounds,

he acquired an actual possession which was
not divested by an adversary patentee enter-

ing upon another part of the land, conse-

quently the entry gave the second patentee

no seizin in the lands so held adversely.

16. Esplees defined see 16 Cyc. 590.

17. Ward v. Fuller, 15 Pick. (Mass.) 185
(holding that a writ of right might be

maintained without proof of an actual per-

ception of profits) ; Wells v. Prince, 4 Mass.

64; Fosgate v. Herkimer Mfg., etc., Co., 9

Barb. (N. Y.) 287 (holding that an actual

possession by taking the esplees was not

necessary, and that it was sufficient if de-

mandant showed a possession by his servant

or his tenant) ; Bradstreet V. Clarke, 12

Wend. (N. Y.) 602; Green v. Watkins, ' 7

Wheat. (U. S.) 27, 5 L. ed. 388; Green v.

Liter, 8 Cranch (U. S.) 229, 3 L. ed. 545.

But see Williams v. Woodard, 7 Wend.
(N. Y.) 250.

18. Williams v. Woodard, 7 Wend. (N. Y.)
250.

19. Wells V. Prince, 4 Mass. 64.

20. Ward v. Fuller, 15 Pick. (Mass.) 185;
Wells V. Prince, 4 Mass. 64; Williams i'.

Woodard, 7 Wend. (N. Y.) 250.

In Virginia a writ of right could be main-
tained by a devisee upon possession or seizin

of his testator, the words of the statute of

wills that every person should have power to

devise all the estate, right, title, and interest

he has in lands being construed to embrace
the right of entry. Taylor v. Eightmire, 8

Leigh 468.

21. Bradstreet V. Clarke, 12 Wend. (N. Y.)

602.

22. Lyon v. Mottuse, 19 Ala. 463; Brad-
street 1-. Clarke, 12 Wend. (N. Y.) 602 (hold-

ing that the writ did not lay for the recov-

ery of any estate less than the fee simple

and had nothing to do with equitable in-

terests) ; Gains V. Conn, 2 J. J. Marsh.
(Ky. ) 104; Holyoke v. Haskins, 5 Pick.

(Mass.) 20. 16 Am. Dec. 372; Green v. Liter,

8 Cranch (U. S.) 229, 3 L. ed. 545.

23. Boiling v. Petersburg, 3 Eand. (Va.)

563. And see Green v. Liter, 8 Cranch
(U. S.) 229, 3 L. ed. 545.

24. Inglis V. Sailor's Snug Harbor, 3 Pet.

(U. S.) 99, 7 L. ed. 617; Breathed v. Smith,

1 Patt. & H. (Va.) 301 (holding, however,

that evidence of a previous patent to others

was not conclusive, but must be weighed by
the jury) ; Green v. Watkins. 7 Wheat. (U. S.)

27, 5 L. ed. 388 (holding that where demand-
ant in a, writ of right relies for proof of

seizin upon a constructive actual seizin, in

virtue of a patent from the state, the tenant
may show that the land had been previously
granted by patent by the state ) . But see

Green v. 'Liter, 8 Cranch (U. S.) 229, 3

L. ed. 545, holding broadly that a better

subsisting adverse title in a third person

[II, D]
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defendant could always defend on the ground that the demandant had been
divested of his title. -^ It was no defense to a writ of right that, in an action
between the same part;ies in which the right of possession of demandant's premises
was put in issue, this right depended entirely upon the mere right of property,
and that the question was submitted to the jury and decided against deman.dant,
and that judgment was rendered thereon;^" nor was it a defense that there had
been a judgment on a petition for partition between the same parties in favor
of the tenant upon an issue joined therein, on the sole seizin of demandant.^'

E. Proceedings and Relief— l. Joinder of Parties. If there were sev-
eral tenants claiming parcels of land by distinct title they could not be lawfully
joined in one writ, and if they were they might plead in abatement of the
writ.^^

2. Process. In New York the action was begun by personal service of writ
of summons,^' or by proclamation of summons,^" and where the return on either
was defective an alias summons went,^^ or the return might be amended.^^

3. Pleading— a. The Writ. The pleadings in a writ of right were required
to be in writing; ^^ but a high degree of technical accuracy in describing the land
or boundaries was not required.^* It was necessary to allege in the writ a seizin

was no defense in a writ of right. This
case, however, was explained in Green %. Wat-
kins, supra, to be limited to a case in which
demandant proves an actual seizin in deed
or pedis possessio, and in Inglis i. Sailor's

Snug Harbor, supra, the court remarks that
if anything in the case of Green v. Liter
could be supposed to give countenance to the
doctrine that a better subsisting adverse title

in a third person could not be shown, where
demandant showed a constructive actual
seizin, its effect was nullified by the ex-

planation of the court in Green v. Watkins,
supra.

25. Sanders v. Buskirk, 1 Dana (Ky.) 410,
holding, however, that demandant might show
that the sale and deed purporting to divest

him of title was collusive, fraudulent, and
void.

26. Arnold v. Arnold, 17 Pick. (JIass.) 4.

27. Mallett v. Foxcroft, 16 Fed. Cas. No.
8,989, 1 Stoiy 474 laffliined in 45 U. S. 353,

11 L. ed. lOOS].
28. Green v. Liter, 8 Cranch (U. S.) 229,

3 L. ed. 545, holding also that the prevailing

statutes in Kentucky did not change the
common-law rule.

29. Malcom v. Rogers, 1 Cow. (N. Y.) 2

(holding that the manner of service of a
writ of right should be plainly expressed in

the return, which could not be aided by in-

tendment) ; Scofield ('. Loder, 2 Johns. Cas.

(N. Y.) 75.

Jurisdiction in New York.— In 1786 a stat-

ute ( 1 Greenleaf Laws, p. 50 ) was passed in

New York regulating writs of right, under
which the court of common pleas had no
jurisdiction, the sole jurisdiction in such
suits being in the court of common pleas.

People r. New York Ct. of C. PI., 4 Wend.
215.

30. Malcom v. Gardner, 1 Cow. (N. Y.) 13

(holding that under 1 Eev. Laws, p. 88,

requiring that a proclamation in a real

action shall be made in the nearest church
in the town or place, a proclamation must
appear to have been made at the church in

[II, D]

the ward nearest the land; and, if there was
no church in the ward in which the land lies,

such fact must be stated in the return to
warrant the proclamation out of the ward) ;

Malcom v. Rogers, 1 Cow. (N. Y.) 2.

Old New York practice relating to retxim
of process and imparlances see Swift v. Liv-

ingston, 2 Johns. Cas. 112; Haines r. Budd,
1 Johns. Cas. 335; Sacket v. Swift, Col. Cas.

124, Col. & C. Cas. 73 ; Sacket v. Lothrop,
Col. Cas. 94, Col. & C. Cas. 55.

31. Malcom v. Rogers, 1 Cow. (N. Y.) 2.

And see Scofield r. Loder, 2 Johns. Cas.

(N. Y. ) 75, holding that where the tenant on
a writ of right vouched, and a writ of sum-
mons issued which was irregular in its re-

turn, an alias summons could be granted
against the vouchee.

32. Malcom r. Rogers, 1 Cow. (N. Y.) 2.

33. Taylors v. Huston, 2 Hen. & M. (Va.)
161.

34. Snapp v. Spengler, 2 Leigh (Va.) 1

(holding that where a count in a writ of

right demanded " a certain tenement consist-

ing of the one stone house and its appur-
tenances," it was a demand of the land on
which the house stood, and was certain
enough) ; Norvell v. Camm, 2 Rand. (Va.) 68
(holding that if any portion of the land de-

scribed in the count in a writ of right was
included in the patent under which demand-
ant claimed, it was sufficiently identified)

;

Turberville v. Long, 3 Hen. & M. (Va.) 309
(holding that a count on a writ of right, re-

ferring to boundaries " as by a survey made
in the cause," sufficiently described the bound-
aries of the land in dispute).
After the tenant joined the mise he could

not complain of a defect in the setting out
of the boundaries of the land. Boiling v.

Petersburg, 3 Rand. (Va.) 563.

Where the demandant omitted to set forth
the boundaries the judgment was erroneous.
Beverley v. Fogg, 1 Call (Va.) 484.
A special imparlance saved the right of the

party in real actions, and after a special im-
parlance the tenant might vouch to war-
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either in demandant or his ancestors through whom he claimed;'^ but a writ

containing two counts for the same land, one alleging demandant's own seizin

and the other the seizin of his predecessors, was abatable.^' Although it has been
held broadly that it was necessary to allege the taking of esplees or profits,^' this

allegation would seem not to have been necessary where a constructive actual

seizin was relied upon.^'

b. Plea OP Answer. Non-tenure,°° joint tenure,^" sole tenure or several tenure,**

and darrein seizin,^^ were good pleas to a writ of right; and although it was generally

held that these pleas were available only as pleas in abatement,** other oases

held that they might be pleaded in bar as well as in abatement.** Where the
tenant in a writ of right had a right of way merely in the land he should disclaim

all title to it and possession of the land, except his right of using it for a way, and
a plea averring seizin to be in the tenant for the purpose of enjoying the easement
was bad;*^ but a plea of special non-tenure alleging that the predecessor under
whom the tenant held was seized of the demanded premises was sufficient without
stating of what estate he was seized.*' Accord and satisfaction was not a good
plea in a real action, where the inheritance or freehold was to be recovered, although
the satisfaction was of as high a nature as the right of freehold.*'

ranty. Whitbeck r. Slioefelt, 9 Johns. (N.Y.)
265.

35. Lyon v. Mottuse, 19 Ala. 463 (holding
that a count which did not allege a seizin in

fee simple, either in demandant or in the an-
cestor from whom he claims, was defective as
a count in a writ of right, although it alleged
the disseizin of demandant's aaioestor) ; Payne
V. Treadwell, 5 Cal. 310; Plummer v. Walker,
24 Me. 14. And see cases cited supra, II, B.

36. Boston Overseers of Poor v. Otis, 20
Pick. (Mass.) 38.

37. Payne v. Treadwell, 5 Cal. 310; Plum-
mer V. Walker, 24 Me. 14.

38. See supra, II, B.
39. Sanders v. Buskirk, 1 Dana (Ky.) 410;

Dewey v. Brown, 5 Pick. (Mass.) 238 (hold-

ing also that where non-tenure was pleaded
in abatement to a writ of right, the plea must
be filed before the impaneling of the jury at

the return-term) ; Green v. Liter, 8 Cranch
(U. S.) 229, 3 L. ed. 545 (holding also that
where several tenants claiming several par-

cels of land by distinct title were joined in

one writ and demandant demanded against
any tenant more land than he held, he might
plead non-tenure as to the parcel not holden,

but the writ should abate only as to the
parcel whereof non-tenure was pleaded and
admitted or proved).

40. Briscoe v. McGee, 2 J. J. Marsh. (Ky.)
370; Green v. Liter, 8 Cranch (U. S.) 229, 3

L. ed. 545.

41. Green i'. Liter, 8 Cranch (U. S.) 229,

3 L. ed. 645.

42. Hunt V. Hunt, 3 Mete. (Mass.) 175, 37
Am. Dec. 130, holding, however, that defend-

ants in this case had failed to make out the

defense.

43. Sanders v. Buskirk, 1 Dana (Ky.) 410;
Boiling V. Petersburg, 3 Rand. (Va.) 563;
Green i;. Liter, 8 Cranch (U. S.) 229, 3 L. ed.

545, holding that at common law non-tenure,

joint tenure, sole tenure, and several tenure

were good pleas only in abatement, for the

tenant by joining in the mise or pleading in

bar admitted himself to be tenant of the

freehold, and that he had capacity to defend

the suit. See also Liter v. Green, 2 Wheat.
(U. S.) 306, 4 L. ed. 246, holding that in a

writ of right, where the demandant described

the land by metes and bounds, and counted

against the tenants jointly the tenants, by
pleading in bar, admitted their joint tenancy

and lost the opportunity of pleading the sev-

eral joint tenancy.
In Maine, under the statute of 1846, non-

tenure could be pleaded in abatement only.

Hazen v. Wright, 85 Me. 314, 27 Atl. 181

(holding also that pleas of non-tenure and
disclaimer being under the statute pleas in

abatement only, if not pleaded within the

first two days of the return-term, are no
defense) ; Warren v. Miller, 33 Me. 220 (hold-

ing also that such a. plea must, except by
leave of court, be filed at the return-term of

the writ, and that, although the action was
continued, the necessity of filing such plea at

the first term was not removed by an order

of the court obtained on motion that de-

mandant should file an abstract of his title

by the middle of vacation )

.

The Virginia act of 1786, reforming the
method of proceeding in writs of right did

not vary the rights or legal situation of

parties to writs of right as they existed at

common law, and it did not therefore change
the nature and eflfect of the pleadings or take
away from the tenant the full benefit of the

ordinary pleas in abatement, and the tenant
might at his election plead any special mat-
ter in bar or give it in evidence on the mise
joined. Green v.' Liter, 8 Cranch (U. S.)

229, 3 L. ed. 545.

44. Dewey D. Brown, 5 Pick. (Mass.) 238;
Hyers v. Wood, 2 Call (Va.) 574.

45. Miller v. Miller, 4 Pick. (Mass.) 244;
Alden/w. Murdock, 13 Mass. 256.

46. Dewey v. Brown, 5 Pick. (Mass.) 238.

47. Peytoe's Case, 9 Coke 776, 77 Eng. Re-
print 847 ; Vernon's Case, 4 Coke lo, 76 Eng.
Reprint 845.

[II, E. 8, b]
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e. Amendment. Leave to amend writs of right was allowed under the same
circumstances and upon the same terms as in other writs.*'

d. Tender of Demi-mark. The tender of a demi-mark, which was a small

sum of money, six shillings and eight pence, tendered and paid into court in certain

cases on the trial of a writ of right by the grand assize, more usually by the tenant

to obtain an inquiry by the grand assize into the time of demandant's seizin, and
which compelled demandant to begin,*' was unknown in American practice and
vitiated the plea to which it was added.^"

e. Joinder of the Mlse, Proof, and Variance. Joinder of the mise, which
was equivalent to the general issue in a writ of right, ^' put in issue the whole
title,^^ including the statute of limitations,^^ which need not be specially pleaded,"
and every special matter might be given in evidence thereunder, except collateral

warranty; ^^ but where defendant tendered the mise and no replication was filed,

this was not joinder of the mise justifsdng a judgment by default against demand-
ant.^° The general rule that proof must conform to the allegations in the plead-

ings ^' appUed to writs of right.^'

4. Evidence. The rules regulating the admissibility, weight, and sufficiency

of evidence in common-law actions generally ^° applied to writs of right. °° Posses-

48. Means v. Wells, 12 Mete. (Mass.) 356
(holding that a writ of right in which de-

mandant counted on the seizin of D might be
amended by counting on the seizin of E, who
was last seized, and from whom the estate
descended to demandant) ; Boston v. Otis, 20
Pick. (Mass.) 38 (where a plea in abatement
to a writ of right was sustained on the
ground that it contained two counts for the
same land on two distinct seizins, and de-

mandants were allowed to amend) ; Holmes
V. Holmes, 2 Pick. (Mass.) 23 (holding de-
mandant in a writ of right, having counted
on his own seizin within forty years, might
amend by substituting thirty) ; Williams v.

Woodard, 7 Wend. (N. Y.) 250; Dumsday v.

Hughes, 3 B. & P. 453; Scott v. Perry, 3
Wils. C. P. 206; Goore v. Goore \citei in

Eoscoe Real Act. 179'].

49. Bouvier L. Diet.

50. Bradstreet v. Oneida County, 13 Wend.
(N. Y.) 546; Ten Eyck v. Waterbury, 7 Cow.
(N. Y.) 51.

51. Bouvier L. Diet.

Mise is the issue of a writ of right. Black
L. Diet.

52. Ten Eyck B. Waterbury, 7 Cow. (N. Y.)
51; Bell v. Snyder, 10 Gratt. (Va.) 350;
Boiling V. Petersburg, 3 Rand. (Va.) 563;
Inglis J/. Sailors' Snug Harbor, 3 Pet. (U. S.^

99, 7 L. ed. 617; Green v. Watkins, 7 Wheat.
(U. S.) 27, 5 L. ed. 388; Tiflfen x>. Clarke, 3

Wils. C. P. 419.

A plea including special matter with the
mise is bad as requiring different means of

trial, since special plea in a writ of right is

triable by a common jury but the mise is

triable by the grand assizes. Ten Eyck v.

Waterbury, 7 Cow. (N. Y.) 51.

53. Ten Eyck v. Waterbury, 7 Cow. (N. Y.)

51, holding also that where a plea after the

mise denied the seizin of the ancestor within

twenty-five years, it was bad on special de-

murrer as amounting to the mise.

54. Boston v. Sears, 22 Pick. (Mass.) 122,

holding, however, that if it appears on the
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face of the record that the action is not
brought within the time limited by law, a
tenant may avail himself of it by general

demurrer.
55. Poor V. Robinson, 10 Mass. 131 (hold-

ing that on the general issue in a writ of

right a release given to the tenant by some
of demandants after the commencement of the

suit was admissible for the tenant) ; Ten
Eyck V. Waterbury, 7 Cow. (N. Y.) 51;
Hyers v. Wood, 2 Call (Va.) 574.

56. Phillips «. Tibbat, 3 A. K. Marsh. (Ky.)

16.

57. See Pleading, 31 Cyc. 680 et seq.

58. Scott V. Widdington, 21 Fed. Cas. No.
12,547, 1 McLean 193, holding that an allega-

tion by several demandants as equally inter-

ested was not supported by proof of diflferent

estates. See also Linton v. Bartly, 9 Leigh
(Va.) 444, holding that where a writ of

right was brought by demandants, who
claimed as heirs, and the mise was joined on

the mere right, evidence that there was an-

other heir besides those named in the writ
and count could not be given at the trial

;

that fact being pleadable in abatement only.

59. See Evidence, 16 Cyc. 821.

60. Bell V. Snyder, 10 Gratt. (Va.) 350
(holding that where, in a writ of right, de-

fendants claimed as heirs of B, the patentee

of the land, and also claimed under seizin of

their ancestors, the fact that in the pleadings

and verdict demandants were spoken of as the

heirs of B was not proof that they were the

heirs of B, nor was the fact that the report

of the surveyor, who surveyed the land in

controversy under order of the court, spoke

of one of demandants as heir of B, evidence

that he was such heir) . See Davis v. Teays,

3 Gratt. (Va.) 283 (holding that Supp. Rev.

Code, pp. 159, 160, authorizing defendant in

an ejectment or writ of right to set up an
equitable title as a defense, limits that de-

fense to cases where the whole contract relied

on and its precise terms is manifested by
plain written evidence ; and hence the written
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sion of land, accompanied with a claim of the fee, was prima fade evidence of

ownership and seizin of the inheritance uncontrollable by a stranger."

5. Trial, Verdict, Judgment, and New Trial. In an action on a writ of right,

the tenants were entitled to a view of the premises as a matter of right in all cases

except those in which it was restrained by statute; "^ and where a tenant demanded
a view, it was the duty of demandant to sue out the writ of view, and, if he did

not, he was nonsuited.'^ The jury might find a special verdict,"* and demandant
might recover to such extent as he showed title, although it was less than his writ

demanded."^ A recovery in a writ of right did not affect any claim of the tenant

to an easement in the land." A new trial was granted in a writ of right, when
the verdict was against the law and the evidence;"' but a verdict or judgment
substantially right, although not in exact legal form, would not be disturbed."*

6. Damages and Costs. The successful claimant in a writ of right was entitled

to damages for mesne profits;
"J"

and where demandant in a writ of right entered

contract_itself must be produced before the
jury, and parol evidence of its contents is

inadmissible, although it may have been lost

or destroyed) ; Taylor v. Burnsides, 1 Gratt.
(Va.) 165 (holding that on the trial of a
writ of right, preparatory to proof of entry
on the land by an agent, a power of attorney
from demandant to the agent, duly authenti-
cated, and giving him authority over the land,
was proper evidence) ; Eobinett v. Preston, 2
Rob. (Va.) 273 (holding that where on a trial

of the mise joined in a writ of right after
demandants had introduced a grant to their
ancestor embracing the land demanded, the
tenant introduced an earlier grant of the
land in two grantees, and offered to give in
evidence a deed from one of these grantees,
conveying by metes and bounds a particular
part of the land to the person under whom
the tenant claimed, the conveyance was ad-
missible in evidence).

Evidence held insufficient to show seizin in
demandant see Dawson v. Watkins, 2 Eob.
(Va.) 259.
Evidence held sufScient to show seizin in

defendant see Marsh v. Brooks, 8 How. (XJ. S.)

223, 12 L. ed. 1056.
61. Rickard v. Williams, 7 Wheat. (U. S.)

59, 5 L. ed. 398.

63. Haines v. Budd, 1 Johns. Cas. (N. Y.)

336; Gravesend v. Voorhis, 1 Johns. Cas.

(N. Y.) 237.

63. Scofield v. Lodie, 1 Johns. Cas. (N.Y.)
395.

64. See cases cited infra, this note.

Where the defense is the statute of limi-

tations, a special verdict in a writ of right

must find either an actual disseizin or ouster

of demandants, or those under whom they

claim, or facts which in law constitute such

actual disseizin or ouster. Purcell v. Wilson,

4 Gratt. (Va.) 16.

A verdict for plaintiff in a sum men-
tipned was equivalent to a finding that plain-

tift was entitled to possession of the premises.

Daniels v. Chicago, etc., E. Co., 35 Iowa 129,

14 Am. Rep. 490.'

65. Shaefer v. Gates, 2 B. Hon. (Ky.) 453,

38 Am. Dec. 164; Inglis v. Sailor's Snug
Harbor, 3 Pet. (U. S.) 99, 7 L. ed. 617;

Green v. Liter, 8 Cranch (U. S.) 229, 3

L. ed. 545.

66. Thompson v. Androscoggin Bridge Pro-
prietors, 5 Me. 62.

67. Bradstreet v. Clarke, 12 Wend. (N.Y.)
602.

Erroneous judgment set aside.— Where the

declaration in a writ of right was in behalf

of two demandants, and the plea was de-

fective, in that it answered the claim of one

without mentioning that of the other, and
there was no replication to the plea, a judg-

ment for demandants was held erroneous and
set aside. Chichester v. Boggess, 5 Munf.
(Va.) 98.

68. Garrard v. Henry, 6 Rand. (Va.) 110
(holding that where, in a writ of right,

brought by several demandants, the mise was
joined on the mere right, and the jury found
for the demandants, with the addition of

these facts— that one of demandants was
dead before the institution of this suit, leav-

ing children, and that one of demandants was
tenant in common with the others, these mat-
ters could not be given in evidence nor found
by the jury upon the mise joined, but that
they might be rejected as surplusage, and
the remainder of the verdict received) ; Tuber-

ville V. Long, 3 Hen. & M. (Va.) 309 (hold-

ing that the statute of jeofails extends to

writs of right )

.

69. Purcell v. Wilson, 4 Gratt. (Va.) 16

(holding that Va. Eev. Code, p. 468, c. 118,

§ 1, authorizing the recovery of damages in

writs of right, intended such damages as

might be recovered in actions of trespass for

mesne profits; and demandant's recovery of

mesne profits would be for five years next
before the bringing of the writ of right, and
continuing down to the recovery of posses-

sion) ; Shaw V. Clements, 1 Call (Va.) 429
(holding that in a, writ of right the jury
might assess damages) ; Green v. Biddle, 8

Wheat. (U. S.) 1, 5 L. ed. 547 (holding that,

according to the common law, the statute law
of Virginia, the principles of equity, and those

of the civil law, the successful claimant of

land was entitled to an account of the mesne
profits; and the common law recognized no
distinction on this subject between a hona

fide possessor and a holder mala fide). And
see King v. Fowler, 14 Pick. (Mass.) 238,

holding that where a grantee of a party who
recovered in a writ of entry, being in pos-

[II, E, 6]
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into a stipulation to try the case or be nonsuited, he must pay the costs of the last

circuit or sittings in the same maimer as plaintiffs in other causes for not pro-

ceeding to trial.™

III. Writ of formedon.

A. Definition, Origin, and Nature. The writ of formedon was an ancient

writ in English law which was available for one who had a right to lands or tene-

ments by virtue of a gift in tail. It was in the nature of a writ of right, and was
the highest action that a tenant in taU could have; for he could not have an abso-

lute writ of right, that being confined to such as claimed ia fee simple," and for

that reason this writ of formedon was granted to him by the statute de donis,^''

and was emphatically called "his" writ of right.'^ The writ was distinguished

into three kinds: (1) A formedon in the descender, which lay where a gift in tail

"was made and the tenant tu tail aliened the lands entailed, or was disseized of

them and died, in which case his heir in taU could have the writ; (2) a formedon
in the remainder, which lay where a person gave lands to another for Ufe or in

tail with remainder to a third person in tail or ia fee, and he who had a particular

estate died without issue inheritable, and a stranger intruded upon him in remainder
and kept him out of possession, in which case the remainder-man could have the

writ; and (3) a formedon in the reverter, which lay where there was a gift in tail

and afterward by the death of the donee or his heirs without issue of his body
the reversion fell in upon the donor, his heirs or assigns, in which case the rever-

sioner could have the writ." This writ was abohshed in England by the statute

which abohshed the ancient real action,'^ and is foxmd in the United States only

in the earUer cases.'" As a deed of bargain and sale by a tenant in taU conveyed
nothing but his life-estate to the buyer, it did not work a discontinuance against

the heir in tail, or pass any of his estate, so that upon determination of the life-

estate he might enter and was not put to his action of formedon." Where the

statute of limitations had run for twenty years against an heir in tail, no formedon
could afterward be maintained."

B. Pleading and Proof. A declaration in formedon in remainder must
set out the gift, the seizin of the first donee, and the demandant's title to the

estate, and that, on the death of the tenant for Ufe, the right to the estate remained

in him; and the seizin of the first donee must also be proved, and where the demand-
ant in a writ of formedon in remainder claimed as devisee, declaring on his own
seizin, he must prove his own seizin, as it was not in law to be presumed from the

fact that the testator died seized."" A plea of non-tenure in a writ of formedon
in remainder without disclaimer was sufficient.^"

IV. PETITORY Action.

A. Definition and Nature. A petitory action is an action in which the

mere title to the property is Utigated, and sought to be enforced, independently

of any possession, which has previously accompanied or sanctioned that title,
'^

session of the land, sowed it during tlie 78. Dow i. Warren, 6 Mass. 328.

pendency of a writ of riglit against liim, and 79. Wells v. PrincBj 4 Mass. 64.

demandant in the writ of right recovered 80. Prout v. Libby, 14 Mass. 151; Hunt v.

judgment and obtained seizin and possession Sprague, 3 Mass. 312 ; Fales c. Thompson, 1

before the crop was severed, demandant was Mass. 134.

entitled to the crop. Non devisavit, pleaded to a writ of forme-
70. Philips V. Peck, 2 Johns. Cas. (N. Y.) don, was a special issue. Dudley v. Sumner,

104. 5 Mass. 4,38.

71. See supra, II, B. 81. The Tilton, 23 Fed. Cas. No. 14,054, 5
72. St. Westminster 2 { 13 Edw. I, c. 1 )

.

Mason 465, 468.

73. Black L. Diet. Statutory definition.— " The petitory action
74. 3 Blackstone Comm. 191, 192. is that by which he who has the property of

75. St. 3 & 4 Wm. IV, c. 27, §§ 36, 37. a real estate, or of a right upon or growing
76. See eases cited infra, this section. out of it, proceeds against the person having
77. Gilliam v. Jacocks, 11 N. C. 310. the possession, in order to obtain the posses-

[11, E, 6]
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and is to be distinguished from a possessory action, which seeks to restore to the
owner the possession of which he had been unjustly deprived, when that possession

has followed a legal title, or, as it is sometimes phrased, when there has been a
possession under a claim of title with a constat of property.*^

B. Title to Support Action. To recover in a petitory action as against

a possessor in good faith, plaintiff must show a good legal title in himself in all

respects, ^^ which can be traced back to an author who had in himself the right

sion of the immovable property, or the enjoy-
ment of the rights upon it, to which he is

entitled." Garland Rev. Code Pr. La. p. 3;
La. Code Pr. § 5.

Actions held to be petitory actions.—Where
a judgment creditor sues for a recovery of
his debtor's property in the hands of a third
person, in order to make it liable for his
debt, such suit is not a revocatory action, but
in the nature of a petitory action. Spencer
V. Goodman, 33 La. Ann. 898. Where plain-
tiff represents that he is the owner or pro-
prietor of a certain square of ground, and
describes its location and boundaries, and
further alleges that he has always been in
possession and enjoyment of the whole of. said
square, and prays that his title thereto, with
all the buildings and improvements thereon,
may be recognized, and that he be put in pos-
session thereof, the action is a petitory one.
Millaudon v. Eanney, 18 La. Ann. 196.

Action held not to be petitory.— Where
plaintiff alleges that he himself is the owner
of certain property, and was then and had
been in possession of the same for over ten
years under title, and that defendant had
trespassed and was still trespassing upon the
same by cutting down and hauling off timber
thereon under claim of an absolutely null tax
title, which he had spread upon the record
and prays that he be quieted in his own
ownership and possession of the property, that
he recover damages from the defendant for

his trespass, and that the tax title be de-

clared null and void, his action is not a
petitory action. Gilmore v. Schenck, 115 La.
386, 39 So. 40.

82. The Tilton, 23 Fed. Cas. N"o. 14,054, 5
Mason 465, 468.

83. Glover v. Haley, 118 La. 649, 43 So.

265; Lyons v. Lawrence, 118 La. 461, 43 So.

51 (holding that where plaintiff in a petitory

action traces her title to her father as her
author, and the evidence shows that he purr

chased the property in his own behalf at a
time when the daughter was a minor, and
that he sold the property before she arrived

at her majority, and it passed into the hands
of a third person, no title, in. the daughter is

shown) ; Walker v. Levy, 118 La. 196, 42 So.

771 (holding that where the evidence shows
that defendant has been in possession of the

premises in controversy for a number of years
under title translative of property, and there

is no evidence to show how the rights of

plaintiff ever covered the property in posses-

sion of defendant, judgment for defendant
should be rendered) ; Wilson v. Ober, lOfl La.

718, 33 So. 744 (holding that where plaintiff

alleges that defendant is in possession claim-

ing as owner, but discloses no title in him-
self, he cannot recover); Hargrave v. Mouton,
109 La. 533, 33 So. 590; Boyle v. West, 107

La. 347, 31 So. 794 (holding that an act of

donation, null and void, cannot be made the

basis of a petitory action) ; Frere v. Derouen,
104 La. 777, 29 So. 330 (holding that where
plaintiff claims a small tract of land, which,
as a fact, forms a part of a large plantation,

and appears to have been so considered for

nearly thirty years, during which the planta-

tion has changed hands several times, such

plaintiff, in order to recover, must identify

the tract claimed by him, and must show
affirmatively that it could not reasonably
have been included in the description whereby
the plantation was sold) ; Worden v. Fischer,

52 La. Ann. 576, 27 So. 83 (holding that in

order to obtain a judgment by course of law
against one in possession plaintiff must
show a title as valid as any title defendant,

can plead, whether it be his own or that of
someone else) ; Willet v. Andrews, 51 La,
Ann. 486, 25 So. 391; Parish Bd. School Di-

rectors V. Rollins, 33. La. Ann. 424 (holding
that where a board of school directors sued
to recover a lot of land claimed to have been
set aside by the United States for educa-
tional purposes, and it did not satisfactorily

appear that the land was ever selected as such
under act of congress, a judgment of non-
suit should be entered) ; Cronan v. Coclrran,

27 La. Ann. 120; Stilstrang v. Betz, 24 La.
Ann. 295 (holding that as real property in
the name of a married woman belongs to the
community, she cannot maintain a. peti'

tory action to recover it, without- alleging,

and showing that she has acquired the com'
munity interest in the property since its dis-

solution) ; Caze 1), Robertson, 14 La. Aim.
232; Hemken v. Brittain, 12, Rob. (La.) 46?
D'Orgenoy v. Di-oz, 13 La. 389; Baudih v.

Roliff, 8 Mart. N. S. (La.) 98; Murray i;;

Boissier, 10 Mart. (La.) 293; Gilmer v.

Poinde.Kter, 10 How. (U. S.) 257, 13 L. ed.
411. But see Winter v. Atkinson, 25 La.
Ann. 650, holding that in a petitory action
it is not necessary for plaintiff to show titlfr

to all the property in a suit to recover' his
share thereof, since the question as to the
validity or extent of his title will arise on the'

merits.

One who has allowed his lands to be sold
to- pay his debts cannot afterward maintain a
petitory action for the recovery of the laird

against the purchaser at the judicial sale.

Tregre v. Baudry, 23 La. Ann. 18.

The formal probate of a will cannot be dis-

regarded by parties claiming as heirs of the
testator, but never in possession, and they

[IV, B]
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of property,'* and if he bases his claim on a complete legal title, he must prevail,

unless defendant shows a better title.*^ But plaintiff can recover on no other
title than that on which he declares," nor more property than he demanded,"
and must recover on the strength of his own title, and not on the weakness of

that of his adversary. '' To recover against a mere trespasser, however, who

cannot institute a petitory action without
seeking to annul such probate. Deslondes v.

New Orleans, U La. Ann. 552.
The regular patent from the United States

gives a perfect legal title, which cannot be
aflfeoted by an alleged error or mistake in the
description of the land entered and patented
to defendant's authors. Foster v. Meyers,
117 La. 216, 41 So. 551.
A receiver's receipt is suflScient evidence of

title from the United States to support a
petitory action. Beaumont v. Covington, 6

Rob. (La.) 189; Lott v. Prudhomme, 3 Rob.
(La.) 293; Guidry v. Woods, 19 La. 3'34, 36
Am. Deo. 677; L«febvre v. Comeau, 11 La.
321; Newport v. Cooper, 10 La. 156; Herriot
r. Broussard, 4 Mart. N. S. (La.) 260.

A certificate of entry issued under the
United States homestead law vests in the
holder a sufficient title to support a petitory
action (Broussard r. Broussard, 43 La. Ann.
921, 9 So. 910) ; but abstracts of certificates

of entry, attested by the register as on file

and agreeing with the registry of sales and
records of his office, even if admissible, are

insufficient (Basseron v. McRae, 9 La. Ann.
281).
A confirmation by an act of congress is a

title on which claimant can maintain a peti-

tory action. Morrough v. Moss, 5 La. Ann.
601.

An act of sale, containing a stipulation

whereby the vendee binds himself to retraus-

fer the land to the vendor when the timber
shall have been removed, or after fifty years,

although the timber be not removed, vests an
imperfect ownership, and affords sufiicient

basis for a petitory action. Ruddock Cypress

Co. v. Peyret, 111 La. 1019, 36 So. 10-5.

A widow in community and the heir of age
have the legal capacity to institute a petitory

action to recover property which the husband
owned, and which is claimed by others, al-

though twenty-three years have elapsed since

a succession " sale of part of the property,

where the heir was a minor at the time of the

sale and of the administration of the estate,

and where no debts appear to be due by the

succession, and no administration was pro-

voked by creditors. Messick v. Mayer, 52 La.

Ann. 11-61, 27 So. 815.

84. Gatlin u. Hutchinson, 36 La. Ann. 350
(holding that in a petitory action, based on
a title derived from the state to property

claimed to have been forfeited to the state,

it is not enough for plaintifi' to prove his

deed and its registry, but he must show that

the state had acquired a valid title to the

property) ; Brown v. Brown, 15 La. Ann. 169,

But see Tucker v. Biirris, 13 La. Ann. 614,

holding that where one claims from the con-

firmee of a grant, it is not necessary to trace

title to the original claimant, it being suffi-
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cient if it is traced to the confirmee, whose
existence is not contested.

85. Marmion v. McPeak, 51 La. Ann. 1631,

26 So. 376; Dupre v. Helm, 23 La. Ann. 145

(holding that if plaintiff shows a title trans-

lative of property, and defendant shows none,

plaintiff will recover) ; Brooks v. Wortman,
22 La. Ann. 401 (holding that where plaintiff

shows a. good and valid title, and defendant

holds under a title translative of property,

but it is shown that the title of his vendor is

defective, plaintiff is entitled to recovery).

The adjudicates of property at a judicial

sale to effect a partition thereof among the

heirs of a deceased person, and having re-

ceived an authentic act thereto, is the holder

of a just and translative title, and entitled

to judgment in a petitory action against a
possessor without title. Brinkman u. Huyghe,
42 La. Ann. 109, 7 So. 76.

86. Barbier v. Nagel, 121 La. 979, 46 So.

941 (holding that where plaintiff in a peti-

tory action relies on the title describing

totally different property from that sued for,

and the evidence makes it probable that it

was the intent of his author to sell the prop-

erty described, there can be no recovery) ;

West V. Negrotto, 48 La. Ann. 922, 19 So.

819.

87. Conway v. Winter, 9 La. 271.

88. Trellieu Cypress Lumber Co. v. Albert
Hansen Lumber Co., 121 La. 700, 46 So. 699;
Teddlie v. Riser, 121 La. 666, 46 So. 688;
Walker r. Le^-y, 118 La. 196, 42 So. 771;
Booksh V. New Iberia Sugar Co., 115 La. 516,

39 So. 545; Worden r,. Fisher, 52 La. Ann.
576, 27 So. 83; Willett v. Andrews, 51 La.
Ann. 486, 25 So. 391; Chachere v. Block, 46
La. Ann. 1366, 16 So. 176; Lambert v. Craig,

45 La. Ann. 1109, 13 So. 70-1; PerriSre v.

New Orleans, 35 La. Ann, 809 ; Young v.

Chamberlin, 15 La. Ann. 454; Peck «;. Bemiss,
10 La. Ann. 160; Hiestand v. Forsyth, 12

Rob. (La.) 371; Williams v. Riddle, 10 Rob.
(La.) 505; Carraby v. Le Breton, 1 Rob.
(La.) 242; Bailly ??. Percy, 14 La. 14; Sprigg
V. Hooper, 10 La. 350; De Armas v. New
Orleans, 5 La. 132; Phillips v. Flint, 3 La.
146; Compton v. Mathews, 3 La. 128, 22 Am.
Dec. 167; Harper v. Destrehan, 12 Mart.
(La.) 31; Sassman v. Aime, 9 Mart. (La.)
257.

A mere admission of plaintiff's title is not
sufficient ground upon which to base a judg-
ment against defendant without proof con-
necting defendant with the land claimed.
Girard v. New Orleans, 13 La. Ann. 295.
No relative nullities in the title of either

plaintiff or defendant can be inquired into,

even though there has been fraud. Devall v.

Choppin, 15 La. 566.

Defendant who shows a better title than
plaintiff is entitled to a final judgment, and
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sets up no title in himself, plaintiff need not show a title perfect in all respects

against the whole world; one apparently good will suffice;'" but, even against

a naked possessor, plaintiff is bound to produce a title anterior in date to the

possession of defendant, in order to estabUsh ownership in himself and repel the

presumption of ownership in defendant resulting from Ms possession. '"' A defend-
ant, sued for disturbance, cannot bring a petitory action until after judgment
in the possessory one, and, if condemned, not until he has satisfied the judgment."

C. Against Whom Action May Be Maintained. A petitory action can
be brought only against a party in actual possession of the property in dispute."^

Where a farmer or lessee is sued in a petitory action, he must declare to plaintiff

the name and residence of the lessor or owner who shall be made a party to the
suit; if he resides in the state or is represented therein, and such lessor must then
defend in place of the tenant, in default of which nothing but the right of posses-

sion can be tried in the suit,"^ and where the lessor is brought in he is the real

not merely one of nonsuit. Guidry v. Woods,
19 La. 334, 36 Am. Dec. 677.
Defendant's title need not be considered

where the action fails on account of the weak-
ness of plaintiff's showing of title. Willett v.

Andrews, .51 La. Ann. 4S6, 25 So. 391.

89. Slattery v. Heilperin, 110 La. 86, 34 So.

139; Kernan v. Baha.m, 45 La. Ann. 799, 13

So. 155 ; Jamison v. Smith, 35 La. Ann. 609

;

Zeringue v. Williams, 15 La. Ann. 76 (hold-

ing that, although, in a petitory action, plain-

tiff must recover on the strength of his own
title, yet, when defendant has no title at all,

he cannot, as a trespasser, take advantage of

any defect in the muniments of title shown
by plaintiff) ; Coussy v. Cummings, 12 La.
Ann. 748; Doles v. Cockrell, 10 La. Ann. 540
(holding that, to sustain a petitory action
against a mere possessor, it is sufficient for

plaintiff to show a title translative of the
property sued for, together with the receiver's

certificate, showing that the land was located

by the person making the title) ; Stephenson
V. Goff, 10 Rob. (La.) 99, 43 Am. Dec. 171;
Bonis V. James, 7 Rob. (La.) 149; Fanchon-
ette V. Grange, 5 Rob. (La.) 510; Baillio v.

Burney, 3 Rob. (La.) 317; Thomas i>. Turn-
ley, 3 Rob. (La.) 206.

If defendant, although alleging title, does
not state its character or derivation, he is

considered but a mere trespasser against

whom plaintiff need show only an apparent
title. Broughton v. King, 9 Rob. (La,.) 215.

An order of survey, although not a positive

grant, will prevail against a possessor with-

out title. King v. Martin, 5 Mart. (La.)

197.

A joint heir, joint proprietor, or coparcener

may maintain the action against a mere pos-

sessor without title for the whole undivided
succession or property. Mays v. Witkowski,
46 La. Ann. 1475, 16 So. 478; Gordon v.

Fahrenberg, 26 La. Ann. 366; Compton v.

Mathews, 3 La. 128, 02 Am. Dec. 167.

The personal representative of the heir of

the original locator of lands may maintain
the action against one in possession without

title. Gordon v. Fahrenberg, 26 La. Ann.
366.

90. Young «. Chamberlin, 15 La. Ann. 454;
Dugas v. Truxillo, 15 La. Ann. 116; Bedford
-». Urquhart, 8 La. 241, holding that plaintiff

must produce a title as owner causa idonea

ad transferendum dominium, to repel the

presumption of ownership resulting from mere
possession, and the date of his title must be

anterior to defendant's possession; but that

he is not bound to show title in himself good
against the whole world.
91. D'Orgenoy v. Droz, 13 La. 389.

92. Ledoux v. Kornbacher, 118 La. 652, 43
So. 266 (holding that on proof that the prop-

erty is not in his possession defendant is en-

titled to have the suit dismissed as of non-
suit) ; Millaudon v. Ranney, 18 La. Ann. 196
(holding that petitory actions must be
brought against the person who is in actual

possession of the immovables, although he be

only the farmer or lessee) ; Girard i'. New
Orleans, 13 La. Ann. 295; DrQux v. Kennedy,
12 Rob. (La.) 489 (holding that under Code
Pr. art. 43, requiring petitory actions to be
brought against the party in possession, de-

fendant need not have the right to possess, it

being sufficient that he have possession) ;

Barnes v. Gaines, 5 Rob. (La.) 314 (holding,

however, that the word " actual," in Code
Pr. art. 43, which requires that a petitory
action must be brought against the person in

actual possession of the immovable, does not
mean strictly a natural or corporeal posses-

sion, in the sense of articles 331>1, 3393, Civ.

Code, but applies as well to a civil possession,

where defendant pretends to possess as owner

;

and hence defendant's civil possession, pre-

ceded by an actual corporeal detention of the

property, will suffice) ; Delogny v. Dixon, 5

La. 356.

93. Adams v. Drews, 110 La. 456, 34 So.

602 (holding that where an action is brought
to recover real estate and for the value of

timber alleged to have been removed there-

from, if the actual possessor disclaims title,

and discloses the name of the owner, who is

made party defendant, there is nothing left

of the suit but the claim for the value of the

timber, which, being segregated from the

claim against the owner, should be asserted by
a personal action brought at his domicile)

;

Millaudon v. Ranney, 18 La. Ann. 196; Young
V. Chamberlin, 15 La. Ann. 454; Young v.

Chamberlin, 14 La. Ann. 687 (holding also

that the lessee cannot diefend the suit by
calling in warranty his lessor's vendor, with-

[IV, C]
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defendant ;
"^ but if such owner or lessor do not live in the state or is not repre-

sented therein/5 or in the United States, against which no direct action can be
brought/" lessee must defend. Plaintiff in a petitory action has no right to
call his vendor in warranty, and the court in which such action is brought has
no authority to compel the warrantor who does not reside within its jurisdiction

to litigate in response to such call, and prohibition will issue to stay the exercise

of such authority. °' One may intervene in a petitory action, and try his title

to the land, provided he calls no parties in warranty and in no way delays the
suit.*" Where, by the act of defendant and the acquiescence of plaintiff, an
action of boundary is changed to a petitory action, defendant in the original suit

becomes the plaintiff in the petitory action.^'

D. Defenses. In a petitory action defendant may avail himself, in defense,

of any defect in the title opposed to his,^ and is entitled to show a better sub-
sisting legal title in a third person;^ but where an outstanding title in a third

person is set up, and plaintiff produces a title from that person himself, defendant
cannot attack it for relative nuUities, but it must stand until set aside by a proper
proceeding between the parties in interest themselves.^ Defendant can attack
the validity of the proceeding imder which plaintiff acquired his title,* or can
show that plaintiff's title has been divested by judicial proceedings; ^ but if defend-

out making the lessor a party, or entering an
appearance for him).

Juiisdiction.— The court in which a petitory
action is brought, if the possessor disclaims
title and cite his lessor to defend, has juris-

diction, although the lessor reside in another
parish. Fusilier v. Hennen, 5 Mart. N. S.

(La.) 71.

94. Jewell v. De Blanc, 110 La. 810, 34 So.

787.

95. Dreux v. Kennedy, 12 Eob. (La.) 489;
PlummtT v. Sehlatre, 4 Eob. (La.) 29.

96. Dreux v. Kennedy, 12 Rob. (La.) 489,
holding that an exception that the property
is in possession of the United States, a branch
mint having been erected thereon; that de-

fendants are merely officers of the mint, not
in possession, and without authority to repre-

sent the United States; and that the action

is an attempt to effect indirectly what plain-

tiffs could not do directly will be overruled.

97. Foote V. Pharr, 115 La. 35, 38 So. 885.

98. Haydel v. Bateman, 2 La. Ann. 755.

In a petitory action against the lessee of a
decedent, the executor of the lessor may prop-

erly come in and defend. Davidson v. David-
son, 28 La. Ann. 2fi9.

Parties without titles, occiipying lands, may
be joined as defendants in a suitfor the lands

by plaintiff asserting ownership. Vicksburg,
etc., R. Co. V. Elmore, 46 La. Ann. 1237, 15

So. 701.

99. Blanc v. Cousin, 8 La. Ann. 7L
1. Worden v. Fisher, 52 La. Ann. 576, 27

So. 83; Hart v. Foley, 1 Rob. (La.) 378,

holding that defendant may urge, by way of

exception to plaintiff's title, whatever he

could plead in a direct action of nullity. But
see Coucy v. Cummings, 12 La. Ann. 748,

holding that a mere trespasser, who is de-

fendaiit in a petitory action, cannot defeat a

'prima, facie title made out by plaintiff on

tlie ground of the non-registry of such title.

Inconsistent defenses.— The defenses to a
petitory action that the land was acquired as

alluvion or as relicted land, and that it was

[IV, C]

acquired as dry land within the boundaries of
the original purchase, are conflicting, and
cannot stand together. Hall ». Bossier Levee
Dist., Ill La. 913, 35 So. 976.

2. Shreveport v. Marks, 117 La. 143, 41 So.

444; Slattery v. Heilperin, 110 La. 86, 34 So.

139 (holding that where, on the trial of a,

petitory action, it appears that the title ta
the land in dispute is apparently in a third

person, rather than in plaintiff, the latter

will be nonsuited) ; West v. Negrotto, 52 La.
Ann. 381, 27 So. 75 (holding, however, that,

the outstanding title must be a valid, legal,

subsisting title, better than that of plaintiff)

;

Choppin V. Michel, 11 Rob. (La.) 233; Wil-
liams V. Riddle, 10 Rob. (La.) 505; Thomas
V. Turnley, 3 Eob. (La.) 206. But see
Leathern, etc., Lumber Co. v. Nalty, 109 La.
325, 33 So. 354, holding that defendant in a
petitory action cannot attack the title of the
actual owner, which plaintiff advances as hia
own, on grounds which concern the parties to.

that title alone, and which they themselves

do not urge.
3. Adolph V. Richardson, 52 La. Ann. 1156,

27 So. 665; West v. Negrotto, 52 La. Ann.
381, 27 So. 75.

4. Cronnan v. Cochran, 27 La. Ann. 120;
Surgi !). Colmer, 22 La, Ann. 20, holding^

that the party assailed may inquire into the

regularity of the proceedings under an order
of seizure and sale, by which the attacking
party acquired title to the property; and, if

the formalities required by law have not been
observed in making the sale under the order,

the title of the sheriff is a nullity. But see

Stille V. Shull, 41 La. Ann. 816, 6 So. 634,

holding that where a tax deed, under which
plaintiff in a petitory action claimed, was
executed forty years before the commence-
ment of the action, was valid in form, and
there were no irregularities or defects on its

face, defendant, who was a trespasser, could

not show anv defects in the title of plaintiff.

5. Beland*!J. Gebelin, 46 La. Ann. 326, 14
So. 843, holding, however, that before an ex-
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ant obtained possession under title from plaintiff, he cannot throw it aside,

and, setting up possession, plead prescription; " nor can he invoke prescription

under a defective title in a third person,^ and if the parties trace their titles to

the same source, neither can attack the title of their common author; ' but he who
is prior in time will prevail." An offer by plaintiff to buy defendant's claim
against the property is not such a recognition of defendant's title as will preveat
plaintiff from recovering."'

E. Pleading. A high degree of technical accuracy is not required in the
petition in describing the property demanded,'^ and if the land had not been prop-
erly described, the petition may be amended so as to supply the defect or correut

the error," and although the petition insufficiently describes the property, defend-
ant by subsequently filing an amended answer waives the defect.'^ A plea, in

ception of a defendant that plaintiff's title

has been divested by judicial proceedings is

sustained, his legal interest to take such ex-

ception must appear.
6. Broughton v. King, 9 Rob. (La.) 215

(holding, however, that if defendant did not
obtain possession under a title from plain-

tiif, plaintiff cannot force the title on him
against his will) ; Crane v. Marshal, 1 Mart.
N. S. (La.) 577.

7. Mays v. Witkowski, 46 La. Ann. 1475,
16 So. 478.

8. Pecot V. Prevost, 117 La. 765, 42 So.

263; Randolph v. Laysard, 36 La. Ann. 402,
holding, however, that where plaintiff claims
under title which he asserts was warranted
by the authority of defendant's title, and that
defendant is thereby estopped from setting up
his title against him, the fact of warranty
must be clearly established, and may be dis-

proved by evidence showing a distinct and
continued acknowledgment of the title of de-

fendants, offered by those from whom or
through whom plaintiff claims. Girault v.

Zuntz, 15 La. Ain. 684; Loyd v. Mortee, 14
La. Ann. 107; Bedford v. Urquhart, 8 La.
234, 28 Am. Dec. 137; Trahan v. McMannus,
2 La. 209. See also Bedford v. Urquhart,-

8

La. 234, 28 Am. Dec. 137, holding that when
the last warrantor cited sets up no title, but
pleads a general denial, plaintiff may show
that the former derives his title from the

same common source, and is forbidden to at-

tack it.

If plaintifi claims under two titles and
defendant claims under the first, he may
plead the nullity of the second title. Granger
V. Sallier, 110 La. 250, 34 So. 431.

Where defendant does not set up title, but
pleads the general issue, plaintiff is not re-

lieved from proving a. legal title by showing

that defendant's emanates from the same
source, and so has the same defect. Sassman
V. Aime, 9 Mart. (La.) 237.

9: Portier v. Roane, 104 La. 90, 28 So. 994;

Worden v. Pisher, 52 La. Ann. 576, 27 So. 83,

where plaintiff claimed title to the land in

J
question by reason of a certificate of entry

' and a patent confirming such certificate, both

issued by the state at a date later than a

sale by the state to defendant, and a, decree

confirming the title in the state, on which
such sale was based, and it was held that

plaintiff could not recover. But see Gulliver

[98]

V. Garic, 11 La. 88, holding that plaintiff in

a petitory action, showing a sale from a gov-

ernment agent prior to defendant's patent,

but no authority in the agent, will be non-
suited.

10. Ernst v. Montigudo, 21 La. Ann. 169.

11. Louis V. Giroir, 38 La. Ann. 723 (hold-

ing that the rule that that is certain which
can be made certain applies to a description

of the disputed lands in a petitory action by
section and township in reference to United
States surveys) ; Chavanne v. Frizola, 25 La.
Ann. 76 (holding that where plaintiff claims
property by inheritance as sole heir of his

father, and appends to. his petition an order

of the proper court recognizing him as such
and decreeing that he be put in possession of

his father's estate, and his petition further

alleges that his father had a just and legal

title to the property at the time of his death,

and was in possession at that time, such
allegations are sufficiently clear to enable him
to maintain a petitory action for the land
so claimed) ; Lea v. Terry, 16 La. Ann. 159
(holding that it is not necessary that the

description of property demanded in a peti-

tory or rescissory action should be so certain

that the sheriff or any other person could

find the same without aid)

.

12. Hunt V. Graves, 27 La. Ann. 195 (hold-

ing that where land was sold as the property
of one G, and his legal representative was
cited to answer a petitory action by the pur-

chaser at sheriff's sale to recover the land,

and an amended petition having been filed,

giving a correct description of the land, which
had been erroneously described in the sheriff's

deed, the legal representative answered both
petitions, and issue was joined as to him, a
judgment for the land according to the cor-

rected description was proper) ; Bry v.

Pouche, 11 La. Ann. 665.

13. Bry v. Pouche, 11 La. Ann. 665, holding
that where plaintiff in a petitory action gives

no description of his title, whether by patent,

or Prench or Spanish grant, or whether he is

the orginal or derivative grantee, an excep-

tion that his title is not sufficiently set forth

is well taken, and the petition, if not

amended, will be dismissed, but if, instead of

relying on his exception, defendant afterward
file an amended answer, in which he describes

and specially attacks plaintiff's title, the ex-

ception is waived.

[IV, E]
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a petitory action, that defendant has a better title to the land claimed, does not
impair the effect of the general issue." In a petitory action, when defendant

urges pleas of estoppel, and incorporates therein an exception of the want of

proper parties defendant, which pleas and exceptions are repeated by warrantors,

who appear when cited, these should be referred to the merits to stand as parts

of the answer of the warrantors/^ Plaintiff may plead the absolute nullity of

any antecedent judicial proceeding under which his title has been divested with-

out cumulating with the petitory action a direct action of nuUity to set aside

the proceedings," and has the right to meet the title opposed to him, even a tax-

sale,'' by all means of attack as though specially pleaded.^'

F. Evidence. In a petitory action documentary evidence is admissible to

show the title claimed,^' and upon the question of the location of the land in

dispute the only authorized evidence is a survey made by proper authority.^

Where plaintiff alleges that defendants and those \mder whom they claim hold

illegal possession, defendants' titles are admissible to rebut the allegation of

illegal possession.^'

G. Recovery of Rents and Revenues. A trespasser or possessor in bad
iaith is liable for the rents and revenues of the property during his occupancy.'^

A bona fide possessor is, however, liable only from the moment that defects in his

title are made known to him, or are declared to him by a suit instituted for the

14. Hurray v. Boissier, 10 Mart. (La.)

293.
15. Dauterive v. Opera House Assoc, 46

La. Ann. 1316, 16 So. 170.

16. Doucet V. Fenelon, 120 La. 18, 44 So.

908; Bankstou r. Owl Bayou Cypress Co., 117

La. 1053, 42 So. 500 (holding, however, that if

the proceedings are not void he is thro^vn back

on his original remedies) ; Callahan v. Fluker,

47 La. Ann. 427, 16 So. 943; Mays v. Wit-
kowski, 46 La. Ann. 1475, 16 So. 478;
Dauterive v. Opera Hou=e Assoc, 46 La. Ann.
1316, 16 So. 170; Belaud !,\ Gebelin, 46 La.

Ann. 326, 14 So. 843. See also McCall v.

Irion, 40 La. Ann. 690, 4 So. 859, holding

that defendant in possession under an ap-

parent judicial title cannot force plaintiff to

a trial on the issue that he must first sue to

annul the judicial proceedings on which de-

fendant relies for title, but the evidence of

such title should be given in a trial on the

merits. Compare Barbee i'. Perkins, 23 La.

Ann. 331, holding that a sale of real property

l)elonging to the succession under the decree

of a competent court will not be held to be an

absolute nullity, on account of irregularities

in the mortuary proceedings which led to

,gi'anting the order, so as to entitle plaintiff

in a petitory action to be the owner of such

land; but such claimant must first cause the

sale to be annulled bv direct action.

17. Willis V. Ruddock Cypress Co., 108 La.

255. 32 So. 386; Telle v. Fish, 34 La. Ann.

1243.
18. Willis ». Ruddock Cypress Co., 108 La.

255, 32 So. 386; TeUe c. Fish, 34 La. Ann.

1243; Hickman v. Dawson, 33 La. Ann. 438;

McMaster r. Seward, 11 La. Ann. 546; Mail-

lot V. Wesley, 11 La. Ann. 467.

19. Jenkins v. Salmen Brick, etc., Co., 120

La. 549, 45 So. 435, holding that it is not

proper to refuse to admit a document jn evi-

dence that is needful to show in some extent

and in some way the title claimed, although

[IV, E]

it only shows that plaintiff had a right to a
part of the property claimed.

Plaintiff alleging title under a sheriff's deed,

and referring to the suit under the execution

in which the sale was made, is entitled to
offer in evidence the mortgage act, the basis

of the judgment of such suit, and the sheriff's

return on the execution (Thompson r. Whit-
beck, 47 La. Ann. 49, 16 So. 570) , and where
a petitory action has been brought to recover

land sold under execution, defendants should
offer in ei-idence the record and judgment in
the suit under which the execution issued
(Delespare v. Warner, 14-La. Ann. 413).
20. Edwards v. Ballard, 14 La. Ann.

362.

21. Kellar v. Parish, 11 La. Ann. 111.
22. Dohan v. Murdock, 41 La. Ann. 494, 6

So. 131; Brooks v. Wortman, 22 La. Ann. 491
(holding, however, that where defendant holds
under a title translative of property irreg-

ular in form, and was not aware of the de-
fects in his title at the time he purchased
the land, he is not a possessor in bad faith
and cannot therefore be condemned to pay
rents)

.

The purchaser of minor's proi>erty by pri-
vate contract is a possessor in bad faith;
but not his vendee, unless actual knowledge
be shown on his part of the nature of the
vendor's title, a recital in his act referring to
which is not proof in itself of such knowledge.
Fletcher v. Cavalier, 4 La. 274.

The rents and revenues are to be measured
by the value of the property for ordinary
purposes, and cannot be augmented by adding
thereto the additional revenue resulting from
the use of the property by a municipal cor-
poration as a public mai'ket (Ball r. New Or-
leans, 52 La. Ann. 1550, 28 So. 109) ; and
where the rental value of property -which
plaintiff recovers in a petitory action has been
established up to the date of the trial, it

will be taken" as the continuing value of the
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recovery of the property,^' and is entitled to the same judgment for rents and
revenues against his warrantor that plaintiff obtains against him.^* Where, in
a petitory action, a demand by way of reconvention is cumulated with defend-
ant's defense, damages in reconvention are properly allowed.^*

H. Allowance For Improvements. Where, in a petitory action, there is

a Judgment for plaintiff, defendants who are possessors of the land in good faith
are entitled to the excess in value of valuable improvements, repairs, and -taxes
over the fruits received since the commencement of the suit,^° and are entitled
to be maintained in possession of the whole property until the value of the useful
improvements be paid by the evictors in proportion to the part they have recov-
ered,^' and to have an execution for the sum allowed;^* but a defendant who
knew he held without the title cannot claim for improvements on the property.^'
On a judgment for plaintiff, improvements made by defendant partly on plaintiff's

same up to the date of the delivery to plain-

tiflE and judgment for future rent will be
given on that basis (Welsch v. Augusti, 5f2

La. Ann. 1949, 28 So. 363).
23. Pecot V. Prevost, 117 La. 765, 42 So.

263; Fortier V. Roane, 104 La. 90, 28 So.

994 ; Ball v. New Orleans, 52 La. Ann. 1550,
28 So. 106 (holding that where a person, be-

lieving himself to be entitled thereto, demands
and holds possession of property by virtue of

a construction placed by him on a contract
concerning the same, and on the acts of those
claiming adversely, who acquiesce in such de-

mand and yield such possession, it cannot be
said that the possession thus acquired and
held is in bad faith, so as to charge him with
the rents and revenues of the property during
his possession) ; Durbridge v. Crowley, 44 La.
Ann. 74, 10 So. 402 (holding also that where
there is a judgment for plaintiff and there is

no proof of enhanced value of the property
resulting from defendant's expenditures
thereon beyond the amount of the expendi-
tures themselves, the allowance in their favor
of such expenditures satisfies their right)

;

Montgomery v. Whitfield, 41 La. Ann. 649, 6

So. 224; Dohau v. Murdock, 41 La. Ann. 494,

6 So. 131 (holding, however, that under the

circumstances of this case defendant was not
a 'bona, fide possessor) ; French v. Bach, 26
La. Ann. 731.

34. Pecot V. Prevost, 117 La. 765, 42 So.

263.

25. Barfield v. Saunders, 116 La. 136, 40
So. 593.

26. Foster v. Meyers, 117 La. 216, 41 So.

551 (holding that the evicted possessor in

good faith is entitled to the value of his use-

ful improvements under Rev. Civ. Code, art.

508, unless plaintiff elect to pay and show by
evidence the enhanced value of the soil)

;

Durbridge v. Crowley, 44 La. Ann. 74, 10 So.

402 (holding, however, that he cannot claim
taxes paid by the author of his invalid title,

who had the enjoyment of property) ; Mont-
gomery I'. Whitfield, 41 La. Ann. 649, 6 So.

24; Williams v. Booker, 12 Rob. (La.) 253;
Kellam v. Rippey, 3 Rob. (La.) 138. But see

Le Bleu x>. North American Land, etc., Co.,

46 La. Ann. 1465, 16 So. 501, holding that

where defendant, who has been in_ exclusive

possession, reconvenes against plaintiff who

seeks simply to be recognized as a joint owner
with him in the property, for the price of the
improvement he claims to have been placed
on the property while having such possession,
he will be remitted for the ascertainment of

his rights to an action of partition.
Where plaintiff has in the petition fixed the

time for which he asked the judgment for
revenues against defendant, the supreme court
will not go back of that date for an amend-
ment of the judgment on defendant's appeal,
but will reduce a demand for moneys ex-

pended by defendant for repairs, where the
rents received by him prior to such date
were more than sufficient to cover the bill.

Jewell V. De Blanc, 110 La. 810, 34 So.
787.

27. Fletcher v. Cavelier, 10 La. 116, hold-
ing also that defendant in such case is not
bound to remain in a state of indecision with
the evictors and kept in suspense as to his

ultimate rights and recourse in 'warranty for
an indefinite time, but is entitled to a, fixed

period when payment and adjustment may be
coerced.

28. Milliken v. Rowley, 3 Rob. (La.) 253,
holding that where the judgment gives plain-

tiff possession of the land sued for on paying
defendant a certain sum for his improve-
ments, the latter may have execution for such
sum, if not paid within a certain time. *

29. Stille V. Shull, 41 La. Ann. 816, 6 So.

434; Herriott v. Broussard, 4 Mart. N. S.

(La.) 260. But see Sigur v. Burguieres, 111
La. 711, 35 So. 823, holding that, where the
evidence in a petitory action shows that de-

fendants were trespassers, they may yet claim
reimbursement for clearing the land, whereby
it is brought into cultivation, when to culti-

vate it is its chief value.

A verdict setting off the fruits raised on
the land against the claim for improvements
by a possessor in bad faith will not be dis-

turbed. Vicksburg, etc., R. Co. V. Elmore, 46
La. Ann. 1237, 15 So. 701.

A judgment which is silent as to the rents

and profits prayed for in plaintiff's petition

but decrees the litigated property to plaintiff

will be held as an absolute rejection of the

demand, where it appears that evidence was
introduced on the demand. Villars v. Faivre,

36 La. Ann. 398.

[IV, H]
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land and partly on his own cannot be retained by plaintiff without paying defend-
ant the cost of construction.^"

Real and personal effects, a term which has been held to embrace
all a man's property.' (See Personal Effects, 30 Cyc. 1531, and Cross-Refer-

ences Thereunder; Real, ante, p. 1540; Real Estate, jiost, p. 1556; Realty,
jyost, p. 1559; and, generally. Property, 32 Cyc. 639.

Real and personal estate. Distinguished, see Conversion, 9 Cyc.
826 note 3. Estate, Defined, see Estates, 16 Cyc. 599. See Personal, 30 Cyc.

1529; Real, ante, p. 1540. See also Chattels, 7 Cyc. 122; Real Estate, -post,

p. 1556; Realty, post, p. 1559; and, generally. Property, 32 Cyc. 639.

Real and personal property, in General, see Real and Personal
Estate, and Cross-References Thereunder. Covered by Same Mortgage, see

Chattel Mortgages, 6 Cyc. 983 note 2, 999 note 68.

Real assets. Lands or real estate in the hands of an heir, chargeable with
the payment of the debts of the ancestor.^ (See Assets, 3 Cyc. 1111, and Cross-

References Thereunder; Real, ante, p. 1540.)

Real burden, a burden of a specific sum under which the right to lands

is expressly granted, either upon the lands themselves, or resulting in a nullity

of the right if the sum be not paid, the amount and the name of the creditor being
discoverable from the record.^

Real chattels. Such as concern or savor of the realty; * such chattel

interests as devolve after the manner of realty.^ (See Chattels Real, 7 Cyc. 123.)

Real contract. In civil law, a contract in which the obligation arose

from the thing [ex re) itself, which was the subject of it; one in which besides the
consent of the parties the delivery of some thing was necessary to complete the
obligation. ° In common law, a contract respecting real estate, as a lease of land
for years.' (Real Contract: In General, see Contracts, 9 Cyc. 240. Of Lease,

see Landlord and Tenant, 24 Cyc. 845. Of Sale, see Vendor and Purchaser.
Specific Performance of, see Specific Performance.)

Real cost. The true and real price paid for goods upon a genuine bona fide

purchase ;
* actual cost ;

' prime cost.'" (See Costs, 10 Cyc. 1369 ; Real, ante,

p. 1540.)

Real covenant. As to Use of Real Property, see Covenants, 11 Cyc.
1077. Of Title, see Covenants, 11 Cyc. 1063. Running With the Land, see

Covenants, 11 Cyc. 1080. See also Real, ante, p. 1540.

Real danger. Such danger as is manifest to the physical senses.'' (See
Danger, 13 Cyc. 256.)

Real effects. See Chattels Real, 7 Cyc. 123; Property, 32 Cyc. 668.

See also Personal Effects, 30 Cyc. 1531.

Real estate. Landed property, including all estates and interests in lands
which are held for life or for some greater estate, and whether such lands be of

30. Gordon v. Fahrenbergi 26 La. Ann. 366, 7. Black L. Diet,

holding also that defendant cannot plead in Distinguished from personal contract see
reconvention for the value of the buildings Walker's Case, 3 Coke 22a, 76 Eng. Reprint
erected by him, but must be allowed to re- 676.

move that part of them erected on plaintiff's 8. So interpreted as used in the Revenue
land. Act of 1799. U. S. v. Sixteen Packages 27

1. See Hogan v. Jackson, Cowp. 299, 308 Ted. Cas. No. 16,303, 2 Mason 48, 53.
[cited in The Alpena, 7 Fed. 361, 362; criti- 9. U. S. v. Sixteen Packages, 27 Fed. Cas.
cized see Real, ante, p. 1540]. No. 16,303, 2 Mason 48, 53.

2. Black L. Diet. 10. U. S. v. Sixteen Packages, 27 Fed. Cas
3. See Black L. Diet. No. 16,303, 2 Mason 48, 53. See also U. S.
4. 2 Blackstone Comm. 386 [quoted in v. Twenty-Six Cases of Rubber Boots, 28

Black L. Diet.]. Fed. Cas. No. 16,571, 1 Cliff. 580, 590, where
Such as leasehold estates ; interests issuing it is said that the three terms " actual cost,"

out of, or annexed to, real estate. Black L. " prime cost," and " real cost " are used as
Diet. expressive of value.

5. Black L. Diet. 11- Allen v. State, 24 Tex. App. 216, 225,
e. See Black L. Diet. 6 S. W. 187.

[IV, H]
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freehold or copyhold tenure.'^ (See Estates, 16 Cyc. 599; and, generally. Prop-
erty, 32 Cyc. 662, and Cross-References Thereunder. See also Real, ante,

p. 1540.)

Real estate agent or broker. One employed to negotiate the purchase or

sale of real property; ^^ one who buys and sells lands, and obtains loans, etc., upon
mortgages; ^^ one who negotiates the sale or purchase of real property; '^ one who
negotiates the sales of real property ;

*° a person who is, generally speaking,
engaged in the business of procuring purchases or sales of lands for third per-

sons upon a commission contingent upon success." (See Factors and Brokers,
19 Cyc. 196.)

Real estate business, a term which seems to apply more properly to

brokerage than to the business of operating or speculating in real estate.^' (See

Business, 6 Cyc. 259 ; Real Estate Agent.)
Real evidence, ah evidence of which any object belonging to the class

of things is the source, persons also included in respect of such properties as belong
to them in common with things.^' (See, generally. Evidence, 16 Cyc. 821;
17 Cyc. 1.)

Real injury. In the civil law, an injury arising from an unlawful act,

as distinguished from a verbal injury which was done by words.^° (See Injury,
22 Cyc. 1064.)

Real issue. See Issue, 23 Cyc. 309 text and note 74. See also Pleading,
31 Cyc. 570.

Reality of laws, a term by which foreign jurists generally mean all

laws which concern property or things. ^^ (See Law, 25 Cyc. 163.)

Reality of the claim made, a phrase held to mean that the claimant

shall assert his claim in good faith believing that it is real.^^ (See Claim, 7 Cyc.

180.)

Distinguished from " reasonable danger

"

see Allen v. State, 24 Tex. App. 216, 225, 6

S. W. 187.

12. Wharton L. Lex. [gttoted in Black L.

Diet.].

13. Brauckman v. Leighton, 60 Mo. App.
38, 42, defining "Real Estate Broker."

14. Webster Diet, [quoted in Little Rook
V. Barton, 33 Ark. 436, 447], defining "Real
Estate Broker."
By a Chicago ordinance " Real Estate

Broker " is defined as " one who, for com-

mission or other compensation, is engaged

in the selling of or who negotiates sales

of real estate belonging to others, or obtains

or places loans for others on real estate."

Ord. June 11, 1897, § 215 [quoted in Banta

V. Chicago, 172 111. 204, 212, 50 N. E. 233,

40 L. R. A. 611]. Another Chicago ordi-

nance containing a definition identical ex-

cept that "negotiating" is substituted for

"who negotiates" is quoted in O'Neill v.

Sinclair, 153 111. 525, 527, 39 N. E. 124.

Another, also of Chicago, substantially the

same except that it omits the part concern-

ing loans, is quoted in rSuckley v. Humason,
50 Minn. 195, 198, 52 N. W. 385, 36 Am.
St. Rep. 637, 16 L. R. A. 423.

15. See Bouvier L. Diet. 224 [quoted m
Little Rock v. Barton, 33 Ark. 436, 446],

defining " Real Estate Brokers " and adding

:

" They are a numerous class, and in addi-

tion to the above duty, sometimes procure

loans on mortgage security, collect rents,

and attend to the letting and leasing of

houses and lands."

"Broker or real estate agent, selling lands
on account of the owner," may apply to one
acting in a single transaction, although not
regularly in the business. See Stout v.

Humphrey, 69 N. J. L. 436, 439, 55 Atl. 281.

16. Halsey v. Monteiro, 92 Va. 581, 583,
24 S. E. 258 [quoted in ileCuUogh v. Hitch-
cock, 71 Conn. 401, 404, 42 Atl. 81 (quoted
in Brown v. Gilpin, 75 Kan. 773, 780, 90
Pac. 267); Larson v. O'Hara, 98 Minn. 71,

73, 107 N. W. 821, 116 Am. St. Rep. 342:
Brandrup v. Britton, 11 N. D. 376, 379, 92
N. W. 453], adding: "His business gen-
erally is only to find a purchaser who is

willing to buy the land upon the terms
fixed by the owner. He has no authority
to bind his principal by signing a contract
of sale."

17. Carstens v. McReavy, 1 Wash. 359,

362, 25 Pac. 471 [quoted in Donnan v. Adams,
30 Tex. Civ. App. 615, 617, 71 S. W. 580],
defining " Real Estate Agent " and adding

:

" He owes no affirmative duty to his client,

is not liable to him for negligence or failure,

and may recede from his employment at will,

without notice."

18. See Davis v. Darling, 80 Hun (N. Y.)

299, 300, 20 N. Y. Suppl. 321, discussing the

term " regular real estate business."

19. Best Ev. § 28 [quoted and cited (as
"26") in Black L. Diet.].

20. Black L. Diet.

21. See Story Confl. Laws, § 16 [cited

in Black L. Diet, sub verh. "Reality"].
22. Rue );. Meirs, 43 N. J. Eq. 377, 380,

12 Atl. 369.
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Realization. Applied to shares, a term properly used to describe the

condition that exists when the share of an investing member in a company is

fully paid up.^^ (See Realize.)
Realize. To bring into actual possession; a term ordinarily used in con-

trast to " hope " or " anticipation; " ^* to give effect to; ^^ to reduce to actual

cash in hand; ^° to render tangible for the purpose of division." (See Realiza-
tion.)

Realm, state or sovereignty;^* territory.^^ (See Out of the Realm,
29 Cyc. 1545.)

Real owner, a term which does not necessarily mean the sole beneficiary;

but may include an owner of part interest and trustee for the balance, or a

trustee for the whole.^" (See Owner, 29 Cyc. 1549.)

Real party in interest. In statutes requiring suits to be brought in

the name of such party, the person who is actually and substantially interested

in the subject-matter, as distinguished from one who has only a formal or tech-

nical interest in it, or connection with it; ^' the party who is to be benefited or

injured by the judgment in the case.^^ (See Pabties, 30 Cyc. 44.)

Real privilege, in EngUsh law, a privilege granted to, or concerning, a

particular place or locality.^^ (See Privilege^ 32 Cyc. 388; Real.)
Real probable danger. Probable danger as an actual fact, as distinct

from one solely imaginary or apprehended.^*
Real property. See Property, 32 Cyc. 662, and Cross-Refereoces There-

under; Real Estate.
Real release. That which takes place where the creditor declares that

he considers the debt as acquitted.^^ (See Release.)

23. In re West Riding of Yorkshire Per-

manent Ben. Bldg. Sec, 43 Ch. D. 407, 414,

59 L. J. Ch. 197, 62 L. T. Rep. N. S. 486,

38 Wlcly. Rep. 376.

24. Lorillard v. Silver, 36 N. Y. 578, 579,

3 Transcr. App. 143.

To incur a counter-debt is not to " realize
"

on commercial paper. Hall v. Henderson, 84
111. 611, 612.

To obtain a mere right by executory con-

tract is not to " realize " the proceeds of

benefits. Stanford w. Greene County, 18 Iowa
218, 221.

" Estimated " distinguished from " real-

ized" see In re Oxford Ben. Bldg. Soc, 35

Ch. D. 502, 510, 56 L. J. Ch. 98, 55 L. T.

Kep. N. S. 598, 35 Wkly. Rep. 116.

25. Com. V. Johnson, 33 Gratt. (Va.) 294,

301, where it is said: "To 'realize the pre-

ferred liens of the State,' evidently means
to give effect to them."
" Compromise " may be included in the

meaning of the term. Bittiner v. Gomprecht,
28 Misc. (N. Y.) 218, 222, 58 N. Y. Suppl.

1011.
26. In re Oxford Ben. Bldg., etc., Soc, 35

Ch. D. 502, 510, 56 L. J. Ch. 98, 55 L. T.

Rep. N. S. 598, 35 Wkly. Rep. 116.

27. In re Oxford Ben. Bldg., etc., Soc, 35

Ch. D. 502, 510, 56 L. J. Ch. 98, 55 L. T.

Rep. N. S. 598, 35 Wkly. Rep. 116.

28. See Carr v. Lewis Coal Co., 96 Mo.
149, 156, 8 S. W. 907, 9 Am. St. Rep. 328,

where, in reference to the words, " for it is

presumed that legal proceedings, during
their continuance, are publicly known
throughout the ' realm ' "

( Adams Equity

157), it is said: "By this term realm is

meant the ' state ' or ' sovereignty ' where

the property is, as is explained in a note
by the writer just cited."

Departing the realm as an act of bank-
ruptcy in England has been held not im-
possible to a natural born subject, who is

not domiciled in England. William v. Nunn,
1 Taunt. 270, 272, 278.
29. Reg. V. Keyn, 2 Ex. D. 63, 197, 13

Cox C. C. 403, 46 L. J. M. C. 17.

Some confusion arises from the term
" realm " being used in more than one sense.— Sometimes it is used, as in the statute
of Richard II, to mean the land of England,
and the internal sea within it, sometimes as
meaning whatever the sovereignty of the
Crown of England extended, or was sup-
posed to extend, over. Reg. v. Keyn, 2 Ex. D.
63, 197, 13 Cox C. C. 403, 46 L. J. M. C.
17.

30. Coombs v. Harford, 99 Me. 426, 432,
59 Atl. 629, where the term is used in the
opinion " as contra distinguished from color-
able assignee, one who is made assignee
solely for the purpose of bringing suit in his
own name."
31. Black L. Diet. \,quoted, in Stewart v

Price, 64 Kan. 191, 199, 67 Pac. 553, 64
L. R. A. 581; Diclcey v. Porter, 203 Mo 1,

26, 101 S. W. 586].
32. Bliss Code PI. § 45, note 3 Iquoted in

Stewart v. Price, 64 Kan. 191, 199, 67 Pac.
553, 64 L. R. A. 581; Dicl<:ey v. Porter, 203
Mo. 1, 26, 101 S. W. 586].

33. Black L. Diet.

34. Paducah v. Allen, 111 Kv. 361, 373
63 S. W. 981, 98 Am. St. Rep. "422.

35. Booth V. Kinsey, 8 Gratt. (Va.) 560,
568, adding: "It is equivalent to a pay-
ment, and renders the thing no longer due;
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Real representative. He who represents or stands in the place of

another, with respect to his real property; ^" the heir or devisee of real property
of a deceased person.^' (See Legal Representative, 25 Cyc. 175; Real, ante,_

p. 1540; Representative. See also Heir, 21 Cyc. 408.)

Real security. Security on property, as distinguished from personal

security; ^* the security of mortgages or other liens or encumbrances upon land.™

(See Real, ante, p. 1540; Security; and, generally. Liens, 25 Cyc. 655; Mechan-
ics' Liens, 27 Cyc. 1 ; Mortgages, 27 Cyc. 916.)

Real service, a term of the civil law naming a species of easement, con-

sisting in a service which one estate owes to another, or the right of doing
something, or of having a privilege in one man's estate for the advantage and
convenience of the owner of another estate.*" (See Real Servitude, and
Cross-References Thereunder.)

Real servitude, in the civil law, a right which one estate or piece of

land (proediu7n) owes to another estate.*' (See Real Service. See also Prje-
DiuM Dominans, 31 Cyc. 1154; Prjedium Serviens, 31 Cyc. 1154; and, generally.

Easements, 14 Cyc. 1134.)

Real statute. As distinguished from personal, one which regulates prop-
erty within the limits of the state where it is in force; *^ one which controls things

and does not extend beyond the limits of the country from which it derives its

authority; *^ one which affects principally things, although it may relate to per-

sons; ** one which treats of immovables.*^ (See Personal Statute, 30 Cyc.

1532; and, generally. Statutes.)
Real things. Such as are permanent, fixed, and immovable, that cannot

be carried out of their place, as lands and tenements; *° things substantial and
immovable, and the rights and profits aimexed to or issuing out of them." (See

Real, ante, p. 1540.)

Realty, a brief term for real property; also for anything which partakes

of the nature of real property.** (See Property, 32 Cyc. 649, and Cross-Refer-

ences Thereunder; Real Estate, ante, p. 1556.)

Real warranty. That which arises in real or hypothecary actions.*"

Real wrong, in old English law, an injury to the freehold.^" (See, gen-

erally, Trespass. See also Personal Wrong, 30 Cyc. 1533.)

• consequently it liberates all the debtors of 42. Saul v. His Creditors, 5 Mart. N. S.

it as there can be no debtors without some- (La.) 569, 16 Am. Dec. 212.

thing due.'

"

Another definition see Personal Statute,
Distinguished from " personal discharge " 30 Cyc. 1532 note 70.

see Booth i;. Kinsey, 8 Gratt. (Va.) 560, 43. Saul v. His Creditors, 5 Mart. N. S.

568. (La.) 569, 586, 16 Am. Dec. 212, where
36. Black L. Diet., distinguishing the term the definition is said to be according to the

from "personal representative," and adding: jurists of Holland and France.
" Thus the heir is the real representative of 44. Voet Icited in Saul v. His Creditors,

his deceased ancestor." 5 Mart. N. S. (La.) 569, 592, 16 Am. Dec.

37. Louisville Trust Co. v. Kentucky Nat. 212].

Bank, 87 Fed. 143, 145. 45. D'Argentre [cited in Saul v. His Cred-

Representatives of a deceased person are itors, 5 Mart. N. S. (La.) 569, 591, 16 Am.
real or personal; the former being the heirs Dec. 212, where it is said that this defini-

at law, and the latter, ordinarily, the exec- tion does not seem to have been so gen-

utors or administrators. The term " repre- erally adopted as others, though followed

sentative " includes both classes. Lee v. Dill, by Burgundus, Rodenburgh, and Stockmans,

39 Barb. (N. Y.) 516, 520. and is attacked by Boulenois], See also

38. See Sweet L. Diet, sub verl. "Seen- Prats v. His Creditors, 2 Rob. (La.) 501,

rity" [died in the dissenting opinion in 507.

Merrill v. Jacksonville Nat. Bank, 173 U. S. 46. 2 Blackstone Comm. 16 [quoted in

131, 158, 19 S. Ct. 360, 43 L. ed. Black L. Diet.].
, „, ,. „

g40,i. 47. Black L. Diet, [citing 1 Stephen Comm.

39. Black L. Diet. 156]-
, ^ ^. ,

40. See Angell Watercourses 142 [quoted 48. Black L. Diet. ,„„,.„„„
in Morgan ». Mason, 20 Ohio 401, 410, 55 49. Hardy v. Pecot, 104 La. 136, 140, 28

Am Dec 464]. So. 936, distinguishing " personal warranty.'"

41. Black L.'Diet. 50. Black L. Diet.
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REAPPRAISEMENT. See Customs Duties, 12 Cyc. 1145; Homesteads, 21

Cyc. 628; Landlord and Tenant, 24 Cyc. 1169; Mohtgages, 27 Cyc. 1688.

Rear. As a noun, the back, or hindmost part; that which is behind or last

in order.^^ As an adjective, at or near the rear.^^

Rearrest. See Arrest, 3 Cyc. 897, 974; Bail, 5 Cyc. 50, 116, 128.

Reason, a faculty of the mind by which it distinguishes truth from false-

hood, good from evil, and which enables the possessor to deduce inferences from

facts or from propositions.^^ (See Memory, 27 Cyc. 470; Mind, 27 Cyc. 514.)

Reasonable, a generic term difiicult of adequate definition;" a relative

term,^^ to be determined according to the circumstances of the case.^° The

51. Webster Int. Diet
" In the rear " of certain premises may,

under suificient identifying circumstances,
apply to a lot extending partly in the rear
of adjoining premises, although alone such
description of a lot so situated would lack
certainty. Read v. Clarke^ 109 Mass. 82,

83.
" The rear of the said lot " see Keening

V. Ayling, 126 Mass. 404, 406.
52. See Erb v. Eggleston, 41 Nebr. 860,

861, 60 N. AV. 98, where "rear brakeman" is

construed " brakeman posted at or near the
rear of the train."

53. Webster Diet, \_quoted in Black L.

Diet.].
" Mere glimmering of reason " see Terry v.

Buffington, 11 Ga. 337, 345, 56 Am. Dec. 423;
Patts V. Hause, 6 Ga. 324, 352, 50 Am. Dec.
329.

Reason to believe on the part of one as-

sailed that he is in great danger of life or
limb is not equivalent to " reasonable belief,"

and a refusal to charge that it is a justifica-

tion for assault and battery without retreat

is correct. Howard v. State, 110 Ala. 92, 95,

20 So. 365. " Good reason to believe " on the
part of a plaintiff that he has just cause of

action is not equivalent to probable cause,

and an averment thereof not sufficient in an
affidavit where " probable cause " supported
by oath or afSrmation is required as the basis

of a warrant. Meddaugh K. Williams, 48
Mich. 172, 174, 12 N. W. 34 [folloicing De
Long V. Briggs, 47 Mich. 624, 625, 11 N. W.
412]. The assertion that one had "reason
to believe " that another committed a crime
is equivalent in slander to the charge that

he had committed it. Miller v. Miller, 8

Johns. (N. y.) 74, 75, 76 [followed in Miller

f. Jliller, 8 Johns. (N. Y.) 77].
" Good and lawful reasons," as used in a

statement in the order of a presiding judge,

of his cause for declining to preside at a trial

may be taken, in the absence of anything to

the contrary, to include some one or more of

the statutory causes permitting such action

in the discretion of the judge. Leonard v.

Blair, 59 Ind. 510, 514.
" Reason to doubt " is not the equivalent of

" a reasonable doubt " in the mind of a jury.
" There may be a reason to doubt, which
does not justify a reasonable doubt or the

inference of probable innocence." Peagler i'.

State, 110 Ala. 11, 13, 20 So. 363.
" Reason to know."— Where the jury has

been instructed that it is a duty to use ordi-

nary care, a further instruction that one is

liable who " knew or ' had reason to know '
"

of an injurious defect is proper, for the

duty is a reason. Moulton v. Phillips, 10

E. I. 218, 223, 14 Am. Rep. 663.

54. People v. Butts, 121 N. Y. App. Div.

226, 227, 105 N. Y. Suppl. 677.

Almost if not quite synonymous with nat-

ural in the phrase " natural and reasonable

result" see The Argentino, 13 P. D. 191,

198.

Compared with "tolerably."— Dictionaries

not always reliable.— In an instruction to

the jury, " reasonable " was defined :
" In a

reasonable manner, consistent with reason,

in a moderate degree, tolerably." In the
opinion on appeal it was suggested that the

definition might be objectionable and said:
" The definition seems to have been taken
from the dictionaries, which are not always
reliable when used in a court of law. It is

true ' tolerably ' is treated by such authors
as synonymous with ' reasonable.' " But it

is not always, if ever, so understood. As
used by the people it does not mean " reason-

able," but on the contrary to indicate a
different condition or state. York V- Ever-
ton, 121 Mo. App. 640, 647, 97 S. W.
604.

As used with reference to claims for serv-

ices in behalf of poor persons, in 24 Kan.
Gen. St. 626, the word means " reasonable in

fact," not merely within the discretion of

the county overseers. Pottawatomie County
V. Morrall, 19 Kan. 141, 144.

" Reasonable agreement " is " too vague
and indefinite to base the judgment of a
court upon " when used as a description ma-
terial to an allegation in an application for
mandamus. State v. Associated Press, 159
Mo. 410, 422, 60 S. W. 91, 81 Am. St. Rep.
368, 51 L. R. A. 151.

"The line between what is reasonable and
what is not, marking the boundary of con-
stitutional authority of the legislature is

one often difficult of ascertainment, renderino'
it very necessary, in all doubtful cases for
the judiciary to defer to the wisdom of the
legislature." Bonnett v. Vallier, 136 Wis
193, 202, 116 N. W. 885, 17 L. R. A N S
486.

55. Brunswick, etc.. Water Dist. v Mairie
Water Co., 99 Me. 371, 379, 59 Atl. 537-
In re Nice, 123 Fed. 987, 988.

56. See Brunswick, etc., Water Dist r
Maine Water Co., 99 Me. 371, 379, 59 Atk
537 (where it is said: "What is reason-
able depends upon many varying circum-
stances"); Haley v. Colcord, 59 N. H. 7, 8,
47 Am. Rep. 176 (where in defining "reason-
able necessity " it is said to be " determined
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term has been variously defined in different connections. It is defined as agreeable

by the application of reason to the circum-
stances of the case, and not prescribed as an
arbitrary, verbal formula " ) ; In re Nice,
123 Fed. 987, 988 (where it is said: "And
the facts of the particular controversy must
be considered before the question [i. e. what
is a reasonable delay] can be determined").
Reasonable attorney's fee.— As allowed by

Iowa Code, § 2961, to defendant in attach-
ment issued on a ground not true the term
does not include fees for the whole case but
only for the auxiliary proceeding of attach-
ment. Porter v. Knight, 63 Iowa 365, 372,
19 N. W. 282. As used in Kan. St. (1874)
c. 94, providing that a reasonable attorney's
fee may be recovered from a railway com-
pany by the owner of stock killed, the term
means a fee reasonable considering all the
elements of the particular case, which aflfect

the proper amount of the attorney's compen-
sation, and includes fees for the entire prose-
cution from the commencement until its

final termination in the district court, so
that one unsuccessful at the trial before the
justice but successful on appeal may recover
fees for the trial. Missouri River, etc., Co.
V. Shirley, 20 Kan. 660, 662. As authorized
by an assignment for creditors to be paid
out of the fund, and the balance by the cred-

itors, the term means such attorney's fees as

the trustee is allowed by law to charge and
does not admit of a charge for his own serv-

ices as attorney. Commonwealth Nat. Bank
v. Stone, 93 Ky. 623, 626, 20 S. W. 1040, 14
Ky. L. Rep. 645. Reasonable allowance to

plaintiff for petitioner, for counsel fees in

common pleas and orphans' court of Penn-
sylvania, " does not include expenses of ad-

versary proceedings, resulting from a de-

fence to the plaintiff's demand for partition

or from any other cause." Fidelity Ins., etc.,

Co.'s Appeal, 108 Pa. St. 339, 343. In bank-
ruptcy what is a reasonable fee to the attor-

ney for petitioning creditors must be gov-

erned to a large extent by the amount of the

estate and must be controlled by the general

policy of the law which requires such estates

to be administered with severe economy. In
re Goldville Mfg. Co., 123 Fed. 579, 584.

Reasonable distance.— Water commission-

ers of a city, required by statute to furnish

water to inhabitants of a town living
" within a reasonable distance from the line

of main pipes," by furnishing water for over

eight years to all inhabitants of the town
who complied with certain conditions, have

put a construction on the term " reasonable

distance " and cannot thereafter limit its

meaning to a narrower construction. West
Hartford r. Hartford Water Com'rs, 68 Conn.

323, 334, 36 Atl. 786.
" Reasonable expenses " which may be in-

curred by a board of health, under R. S.

N. S. 4th ser. c. 29, § 12, are defined by
statute 37 Vict. N. S. e. 6, § 1, to be services

performed and bestowed, and medicines sup-

plied by physicians and made a charge on
the municipality. A physician having been
employed by the county brought an action

for wrongful dismissal, and recovered on a

basis of salary. On appeal three judges af-

firmed the judgment; three were of opinion
that a claim for damages for dismissal was
not for " reasonable expenses," and that the
municipality having no power to incur other
expenses was not liable. The division being
equal the appeal was dismissed. Cape Bre-
ton County V. McKay, 18 Can. Sup. Ct. 639,
648, 651, 665. Reasonable and necessary ex-
penses as taxable costs see Costs, 11 Cyc.
125.

" Reasonable promptness," as used in a
contract providing for a test therewith of

gas pipes, does not admit of a delay of

months after the pipes are laid. Tasker v.

Crane, 55 Fed. 449, 451.
Reasonable rates.— "An equivalent to the

prevailing rate of interest might be a reason-

able return, and it might not. It might be
too high or might be too low. It might be
reasonable, owing to peculiar hazards or diffi-

culties in one place to receive greater re-

turns there, than it would in another upon
the same investment. Then, their reasonable-
ness relates to both the company and the
customer. Rates must be reasonable to both,

and if they cannot be to both, they must be
to the customer. . . . Just what is reason-
able in a given case . . . must ... be left

to the good judgment of the tribunal which
passes upon each particular case." Bruns-
wick, etc., Water Dist. v. Maine Water Co..

99 Me. 371, 380, 59 Atl. 537.
" Reasonable reward " as the consideration

for a contract to pass a boat through a canal
within a reasonable time cannot be construed
by implication to mean a greater or less

amount than the tolls which the canal com-
pany has a right to charge, or if it was
greater, and the company could not enforce

it, that fact would not release them from
their undertaking. Muir v. Louisville, etc..

Canal Co., 8 Dana (Ky.) 161, 162.

Reasonable time for removal of standing
timber by grantee see Hoit v. Stratton Mills,

54 N. H. 119.
" Reasonable satisfaction."— An instruc-

tion to jury to find for plaintiff if they
find certain facts to their " reasonable satis-

faction " is not prejudicial to the defendant,

being open only to the criticism, if any, that

it calls for too much rather than too little

proof on the part of plaintiff. O'Neill v.

Blase, 94 Mo. App. 648, 663, 68 S. W. 764.
" Reasonable state of usefulness " applied

in a finding to the condition of a highway
where crossed by a railroad was held to

mean " such a state as not to have unneces-

sarily impaired its usefulness," the latter

being the condition to be required by the

writ of mandamus sought in the application.

People !'. Delaware, etc., Co., 177 N. Y. 337,

340, 69 N. E. 651.

A tax is presumed to be reasonable if laid

by authority with discretion on the subject.

By unreasonableness the courts do not mean
simply that the tax must not be larger than
the judges may think wise. Bas p. Miranda,
73 Cal. 365, 374, 14 Pac. 888. Reasonable
taxes, as authorized by the New Hampshire
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to reason; just; proper; ordinary or usual; " equitable; just; °' just, proper, fair,

or equitable.^" As applied to legislative measures, within proper limits, fit and
appropriate to the end in view.'" The word is often used in connection with
other words ; "' among the many phrases in which it has been employed and has
been judicially interpreted are the following: " Reasonable accommodations; " «^

"reasonable act;"'' "reasonable agreement;""* "reasonable and competent
support;" «° "reasonable and just;""' "reasonable and probable cause;""

constitution, are just taxes. Opinion of Jus-
tices, 4 N. H. 564, 567, 569.

Reasonable to prosecute by indictment.

—

In the provision of Greater New York Char-
ter, § 1406, that the court of special sessions
shall be divested of jurisdiction to hear and
determine a charge of misdemeanor on proper
notice " that it is reasonable that such charge
shall be 'prosecuted by indictment," the rea-
son so acted upon must be " something more
than the mere preference of the defendant
for a jury trial." Exceptional circumstances
must be shown which render trial by jury
rather than at special sessions desirable and
proper. People i\ Levy, 24 Misc. (N. Y.)
469, 470, 53 N. Y. Suppl. 693 Idted in Peo-
ple V. Cornyn, 16 N. Y. Cr. 101, 102].

57. Black L. Diet.
Reasonable accommodations.— In a statute

requiring railroad companies to furnish rea-
sonable accommodations for the convenience
and safety of passengers, the term was in-

tended " to have a broad meaning and appli-
cation," namely, " reasonable as distinguished
from extreme luxury or scantiness; that is,

not excessive nor meager, but sufficient or
sufficing for all reasonable purposes." An-
derson V. South Carolina, etc., R. Co., 81
S. C. 1, 6, 61 S. E. 1096.

" Reasonable and proper " synonymous
with " fit " as used in a power of lease

see Mostj'n v. Lancaster, 23 Ch. D. 583, 619,
52 L. J. Ch. 848, 48 L. T. Rep..N". S. 715,
31 Wkly. Eep. 686.

Reasonable costs, taxable against plaintiff

on discontinuance of nonsuit under Vt. St.

p. 1403, and Vt. Gen. St. p. 267, § 42, was held
to cover such costs as had accrued to defend-
ant before the suit was discontinued (PMllan
V. Ives, 37 Vt. 659, 660 {.quoted in Woods v.

Darling, 71 Vt. 348, 353, 43 Atl. 750]);
though before the return-day; such as costs

for the summoning of witnesses or taking a
deposition (Woods v. Darling, supra) ; but
on a motion to dismiss for want of jurisdic-

tion on which defendant prevailed in the
supreme court after pleading to the issue,

and a verdict against him, reasonable costs

were held to include only costs in the su-

preme court (Chadwick v. Batchelder, 46 Vt.

724, 728).
Reasonable maximum rate.— Under Mich.

Const., as amended in 1870, art. 19a., § 1,

conferring on the legislature the power to

establish reasonable maximum rates of

charges for the transportation of passengers
and freight on different railroads, the ques-

tion what is " reasonable " is for the legis-

lature and not for the courts to determine.
Wellman v. Chicago, etc., R. Co., 83 Mich.
592, 625, 47 N. W. 489 {affirmed in 143 U. S.

339, 12 S. Ct. 400, 36 L. ed. 176].

58. Webster Diet, [cited in Thompson v.

Beacon Valley Rubber Co., 56 Conn. 493, 498,

16 Atl. 554].

"Just" when applied to a tax see supra,

note 56.

Practically synonymous with " impartial

"

see Thompson v. Beacon Valley R. Co., 56
Conn. 493, 498, 16 Atl. 554.

59. People v. Butts, 121 N. Y. App. Div.

226, 227, 105 N. Y. Suppl. 677, so defining

the term with reference to the power of cer-

tain judges to certify " that it is reasonable "

that a charge of misdemeanor should be prose-

cuted by indictment.
60. See State c. Vandersluis, 42 Minn.

129, 131, 43 N. W. 789, 6 L. R. A. 119,

where in considering a legislative power to

prescribe " reasonable conditions " it was
said :

" Whether they are reasonable,— that
is, whether the legislature has gone beyond
the proper limits of its power,— the courts
must judge. By the term ' reasonable ' we
do not mean expedient, nor do we mean that
the conditions must be such as the court
would impose. . . . They are to be deemed
reasonable where, although perhaps not the
wisest and best that might be adopted, they
are fit and appropriate to the end in view,
to wit, the protection of the public, and are
manifestly adopted in good faith for that
purpose."
Not " expedient " see State r. Vandersluis,

42 Minn. 129, 131, 43 N. W. 789, 6 L. R. A.
119. Not synonymous with "expediency" see
Bonnett r. Vallier, 136 Wis. 193, 203, 116
N. W. 885, 17 L. R. A. N. S. 486.
Not necessarily the best or the only method,

but one fairly appropriate, at least under all

the circumstances, is suggested by the term
as applied to a means to a legitimate end.
Bonnett c. Vallier, 136 Wis. i93, 203, 110
N. W. 885, 17 L. R. A. N. S. 486.

61. See infra, text and notes 02-25.
" Natural and reasonable " see The Argen-

tino, 13 P. D. 191, 197.

62. Anderson r. South Carolina, etc. R
Co., 81 S. C. 1, 6, 61 S. E. 1096.

63. " Reasonable act " is such an act as
the law requires (Bouvier L. Diet, {quoted
in McCarty v. Natural Carbonic Gas Co
189 N. Y. 40, 54, 81 N. E. 549, 13 L. R. A.
N. S. 465]), or permits (McCarty v. Natural
Carbonic Gas Co., supra) ; one conformable
or agreeable to reason (ilcCarty v. Natural
Carbonic Gas Co., supra). See Act 1 Cvc
632.

'

64. State v. Associated Press, 159 Mo 410
422, 60 S. W. 91, 81 Am. St. Rep. 368, 51
L. E. A. 151.

65. Ellerbe v. Ellerbe, Speers Eq (S C )

328, 335, 40 Am. Dec. 623.

66. Sweet v. Eeehel, 159 U. S. 380, 400, 16
S. Ct. 43, 40 L. ed. 188.

67. See post, p. 1565.
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" reasonable and probable damage; " °' " reasonable and proper; " "" " reason-

able attorney fees; " '" " reasonable care; " '^ " reasonable care and diligence; " "
" reasonable care and sldll; " " " reasonable cause; " " " reasonable cause

to believe;"'^ "reasonable certainty;"'" "reasonable compensation;""
"reasonable costs;"" "reasonable creature;"™ "reasonable danger;"*"
"reasonable diligence;"*' "reasonable distance;"*^ "reasonable doubt; " '^

"reasonable effort;"" "reasonable excuse;"*^ "reasonable expectation;"*®

68. Chicago, etc., E. Co. v. Bowman, 122
111. 595, 606, 13 N. E. 814.

69. Mostyn v. Lancaster, 23 Ch. D. 583,
619, 52 L. J. Ch. 848, 48 L. T. Eep. N. S.

715, 31 Wkly. Eep. 686.

70. Porter v. Knight, 63 Iowa 365, 372, 19
N. W. 282; Missouri River, etc., Co. v. Shir-
ley, 20 Kan. 660, 662; Kentucky Nat. Bank
V. Stone, 93 Ky. 623, 626, 20 S. W. 1040, 14
Ky. L. Rep. 645; Fidelity Ins., etc., Co.'s

Appeal, 108 Pa. St. 339, 343; In re Gold-
ville Mfg. Co., 123 Fed. 579, 584.

71. See Reasonable . Caee, -post, p. 1566.
72. " Reasonable care and diligence," in the

sale of property on commission, such care
and diligence as an ordinarily prudent and
diligent man would exercise in the same cir-

cumstances, with reference to his own prop-
erty, taking into consideration the usage of

trade, the state of the market, and the situa-

tion of the property. Rice v. Brook, 20 Fed.
611, 614. See REASOifABEE Care, 'post, p.

1566, and Cross-References Thereunder ; Rea-
sonable Diligence, -post, p. 1566.

73. Askridge v. Noble, 114 Ga. 949, 957,

41 S. E. 78.

74. See Reasonable Cause, post, p. 1566.
75. Daniels v. Zumbrota Bank, 35 Minn.

351, 29 N. W. 165; Daniels v. Palmer, 35
Minn. 347, 351, 29 N. W. 162.

76. " Seasonable certainty " is that which
on a fair and reasonable construction may
be called certain without resorting to possi-

ble facts which do not appear (Thomas Coke
Litt. 288 \_quoted in HoUingsworth v. Hols-
housen, 17 Tex. 41, 44] ) ; the being free

from reasonable doubt (State v. Shaw, 49
N. C. 440, 443, sustaining a charge to the

jury that they " ought to be satisfied, to a
reasonable certainty," the term being used
in contradistinction to "absolute certainty").

See Cebtaintt, 6 Cyc. 727, and Cross-Refer-

ences Thereunder.
77. See Norcross r. Cambridge, 166 Mass.

508, 511, 513, 44 N. E. 615, 33 L. R. A.

843.
" Reasonable compensation " is such as will

fairly compensate when the character, effect-

iveness, and ability entering into the service

are considered (Powell v. Foster, 71 Vt. 160,

164, 44 Atl. 96, defining the term in relation

to the compensation of a special administra-

tor) ; a legal compensation, such compensa-

tion as that fixed by the law for the perform-

ance of the duties imposed and the services

rendered (Campbell v. Woodworth, 24 N. Y.

304, 306, so construing the term as used in

an assignment for creditors providing for

payment of the assignee). See Compensa-

tion, 8 Cyc. 501, and Cross-References There-

under.
For physical and mental suffering to be

ascertained by the jury under the facts in

each particular case see Larkin x,. Chicago,

etc., R. Co., 118 Iowa 652, 054, 92 N. W.
891.

For sale and negotiation of municipal
bonds, the term does not include a commis-
sion to purchasers, which would be practi-

cally allowing purchase below par; but only
compensation to agents who sell at or above
par. Whelen's Appeal, 108 Pa. St. 162, 197-

200, 1 Atl. 88.

78. Woods V. Darling, 71 Vt. 348, 353, 43
Atl. 750; Chadwick v. Batchelder, 46 Vt.

724, 728; Fullam v. Ives, 37 Vt. 659, 660.

79. " Reasonable creature " is a term
which, describing the subject of murder un-

der the common-law rule, means a human
being, including idiot, lunatic, or unborn
child, or slave. State v. Jones, Walk. (Miss.)

83, 85. See Cbeatube, 11 Cyc. 1188.

80. " Reasonable danger," as material to

the plea of self-defense, is danger to be

judged of by an exercise of reason and judg-

ment, exercised upon acts which require con-

sideration to render their meaning apparent.

Allen V. State, 24 Tex. App. 216, 225, 6 S. W.
187. See Danger, 13 Cyc. 256, and Cross-

References Thereunder; Danqeeous, 13 Cyc.

256, and Cross-References Thereunder.

Distinguished from " ' real ' danger " see

Allen V. State, 24 Tex. App. 216, 225, 6 S. W.
187.

81. See Reasonable Diligence, post,

p. 1566.

82. West Hartford v. Hartford Water
Com'rs, 68 Conn. 323, 334, 36 Atl. 786.

83. See Reasonable Doubt, post, p. 1567.

84. " Reasonable effort " is such effort as
" men ordinarily would exercise in their own
business to protect their rights and inter-

ests." Springett v. Colerick, 67 Mich. 362,

369, 34 N. W. 683, where it was so used in

speaking of the reasonable effort required

to be made by an officer in the service of an
attachment.

85. " Reasonable excuse " is a term said

to be synonymous with " reasonable cause."

Synge v. Synge, [1900] P. 180, 193, 64 J. P.

454, 69 L. J. P. D. & Adm. 106, 83 L. T.

Eep. N. S. 224, 16 T. L. E. 388, 402.

86. " Reasonable expectation " is an ex-

pectation that some such disaster as that

under investigation Avill occur ' on the long

run ' from a series of such negligences as those

with which the defendant is charged. Whar-
ton Negl. §§ 77, 78 [quoted in Clifford v.

Denver, etc., R. Co., 9 Colo. 333, 338, 12 Pao.

219, where it was said to be so used in the

law of negligence].

An expectation based only upon assets and

credit, and that utterly ignores the general

financial condition of the person, no matter

how stringent or pressing it may be, is not

necessarily a reasonable expectation. Edel-
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"reasonable expenses;"*' "reasonable facilities;"^* "reasonable fitness;"'"

"reasonable grounds; " "^ "reasonable hours;""' "reasonable in fact;""^

"reasonable inquiry;""^ "reasonable inspection;"" "reasonable line of

credit;""^ "reasonable man; " "° "reasonable mind;""' "reasonable neces-

sity; " "5 " reasonable notice; " "" " reasonable person; " ' " reasonable portion; " ^

"reasonable possibility;"^ "reasonable precaution;"* "reasonable price; " ^

"reasonable promptness;"" "reasonable provocation;"' "reasonable pru-

hoff V. Horner-Miller Mfg. Co., 86 Md. 595,
614, 39 Atl. 314.

" Reasonable or probable ground of expec-
tation" see Ex p. White, 14 Q. B. D. 600,
603, 54 L. J. Q. B. 384, 2 Morr. Bankr. Cas.
42, 33 Wkly. Eep. 670.

87. Cape Breton County v. McKay, 18 Can.
Sup. Ct. 639, 648. See Divorce, 14 Cyc. 761

;

Guardian and Ward, 21 Cvc. 17fi; Paupers,
30 Cyc. 1122.

88. Reg. V. Railway Com'rs, 22 Q. B. D.
642, 650, 53 J. P. 533, 58 L. J. Q. B. 233, 60
L. T. Rep. N. S. 606, 6 R. & Can. Tr. Cas.
108, 37 Wkly.. Rep. 446. See Railroads, 33
Cyc. 1.

89. Garnett v. Phoenix Bridge Co., 98 Fed.
192, 195.

90. " Reasonable grounds " are such grounds
as would induce a person of ordinary pru-
dence to believe a thing under the circum-
stances. Hovins I'. Cincinnati, etc., R. Co.,

107 S. W. 214, 216, 32 Ky. L. Rep. 786. See,

generally. Arrest, 3 Cyc. 878; False Im-
prisonment, 19 Cyc. 35i.

91. See Commercial Paper, 7 Cyc. 981.
92. Pottawatomie County c. Morrall, 19

Kan. 141, 144.

93. See Marriage, 26 Cvc. 853.

94. See Railroads, 33 Cyo. 1.

95. " Reasonable line of credit " is a phrase
to be construed as applicable to quantity or
amount of credit, rather than length of credit.

American Button-Hole, etc., Mach. Co. v.

Gurnee, 44 Wis. 49, 62, adding " especially
in this contract, in which a fixed limit to the
credit [i. c. as to time] is prescribed in the
same part of the contract." See Credit, 11
Cyc. 1189, and Cross-Eeferences Thereunder.
Line of Credit see Line, 25 Cyc. 1441 text

and note 13.

96. State v. Cain, 20 W. Va. 679, 705.
See, generally. Negligence, 29 Cyo. 428, 512.

" Reasonable men " are those who think
and reason intelligently. Patterson v. Nut-
ter, 78 Jle. 509, 513, 7 Atl. 273, 57 Am. Rep.
818. The use of the term "reasonable men,"
instead of " prudent men," in an instruction
that ordinary care is the care which reason-
able men exercise under ordinary circum-
stances, held not erroneous. Overman Wheel
Co. r. Griffin, 67 Fed. 659, 662, 14 C. C. A.
609.

97. " Reasonable mind " is a sensible one,

fairly judicious in its action, and at least

somewhat cautious in reaching its conclu-

sions. Brewer v. Jacobs, 22 Fed. 217, 229.

See also Farr v. Thompson, 1 Speers (S. C.)

93, 107, where it is said that to make a valid
will, " testator must have a ' reasonable
mind

'
; that is, he must be capable of rea-

soning upon, and comparing, by means of his

own recollection, (conception and reflection,)

the facts perceived and remembered, so as to

come to the rational conclusion which consti-

tutes the mental and moral will of every
dispassionate and unbiggoted man, as drawn
by his own induction from known facts."

98. Haley v. Colcord, 59 N. H. 7, 8, 47 Am.
Eep. 176.

99. See Reasonable Notice, post, p. 1567.

1. " Reasonable person " is a term said to

be synonymous with the words " ordinarily

cautious person." Billingsley v. Maas, 93

Wis. 176, 180, 67 N. W. 49, where it is so

used in describing the degree of care that
should be exercised in instituting criminal

proceedings to avoid the charge of malicious

prosecution.

S. Edgeworth v. Edgeworth, Beatty 328.

3. Bonner v. State, 107 Ala. 97, 107, 18

So. 226.

4. " Reasonable precaution " is a term said

to be synonymous with " reasonable care."

Knott v. Dubuque, etc., R. Co., 84 Iowa 462,

471, 51 N. W. 57, where it was so used in an
instruction to a jury that a railroad com-
pany is bound to use all reasonable precau-

tion for the safety of its employees. See,

generally. Negligence, 29 Cyc. 424.

5. " Reasonable price," in contracts of sale,

such a price as the jury, upon the trial of

the cause, shall, under all the circumstances,

decide to be reasonable. Acebal v. Levy, 10

Ring. 376, 383, 3 L. J. C. P. 98, 4 Moore & S.

217, 25 E. C. L. 180, adding: "This price

may, or may not, agree with the current

price of the commodity at the port of ship-

ment, at the precise time when such ship-

ment was made. The current price of the
day may be highly unreasonable from acci-

dental circumstances, as on account of the
commodity having been purposely kept back
by the vendor himself, or with reference to

the price at other ports in the immediate
vicinity, or from various other causes." See
Price, 31 Cyc. 1171, and Cross-References
Thereunder.

6. Tasker r. Crane Co., 55 Fed. 449, 451.
7. " Reasonable provocation " are words

said to be synonymous with " legal," " law-
ful," or " adequate " provocation. State v.

Bulling, 105 Mo. 204, 225, 15 S. W. 367, 16
S. W. 830, where in a prosecution for mur-
der it was held that " it takes an assault or
personal violence to constitute this provoca-
tion."

Used in the definition of manslaughter as
the killing of a, person when acting upon a
sudden passion, and engendered by reason-
able provocation, is used interchangeably
with the words "adequate," "sufficient,"
" lawful " and " legal." State v. Ellis, 74
Mo. 207, 217. See also State i\ Kotovsky,
74 Mo. 247, 251.
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dence;"^ "reasonable question;"" "reasonable rates;"'" "reasonable regu-

lations; " '^ " reasonable reward; " '^ " reasonable right of way; " " " reasonable

safety;"'* "reasonable satisfaction;"'^ "reasonable skill;"" "reasonable
speed; " " " reasonable state of usefulness; " '* " reasonable support; " " " reason-

able suspicion;"^" "reasonable tax;' reasonable time;

"

reason-

(Seeable use;"^* "reasonable wear and tear;"^* "reasonable worth."^^

Reasonably, 'post, p. 1568.)

Reasonable and probable cause. For prosecution, the existence of

such circumstances as would excite in the mind of a reasonable man the belief

of guilt ;
^' a fixed belief in the guilt of the accused, based upon a full conviction,

founded upon reasonable grounds, of the existence of a state of circumstances

which, assuming them to be true, would reasonably lead any ordinarily prudent
and cautious man, placed in the position of the accuser, to a conclusion that the

8. CrOoker v. Pacific Lounge, etc., Co., 29
Wash. 30, 37, 69 Pac. 359; Grand Trunk R.
Co. !). Ives, 144 U. S. 408, 417, 12 S. Ct. 679,

36 L. ed. 485; Sommer v. Carbon Hill Coal
Co., 89 Fed. 54, 59, 32 C. C. A. 156. See,

generally, Negligence, 29 Cyc. 427.
" Seasonable prudence " is a term wbicli

as applied to the conduct and affairs of men
has a relative significance and cannot be arbi-

trarily defined. Southern R. Co. v. Mc-
Gowan, 149 Ala. 440, 451, 43 So. 378; Fisher
V. Chesapeake, etc., R. Co., 104 Va. 635, 639,

52 S. E. 373, 2 L. R. A. N. S. 954; Swift v.

Sandy, 165 Fed. 622, 623; Klutt v. Philadel-

phia, etc., R. Co., 142 Fed. 394, 396, 73
C. C. A. 494.

9. Harding v. Long, 103 N. C. 1, 5, 9 S. E.

445, 14 Am. St. Rep. 775.

10. Brunswick, etc.j Water Dist. v. Maine
Water Co., 99 Me. 371, 379, 59 Atl. 537.

" ' Reasonable ' maximum rate " see Well-
man V. Chicago, etc., R. Co., 83 Mich. 592,

625, 47 N. W. 489.

11. Saginaw Gaa-Light Co. v. Saginaw, 28
Fed. 529, 535.

12. Muir V. Louisville, etc.. Canal Co., 8

Dana (Ky.) 161, 162.

13. Sizer v. Quinlan, 82 Wis. 390, 391, 52

N. W. 590, 33 Am. St. Rep. 55, 16 L. R. A.
512.

14. " Seasonable safety " ia a term said

to mean safe according to the usages, habits,

and ordinary risks of the business. Sawyer
V. J. M. Arnold Shoe Co., 90 Me. 369, 371, 38

Atl. 333. See, generally. Negligence, 29

Cyc. 400.
15. O'Neill V. Blase, 94 Mo. App. 648, 663,

68 S. W. 764.

16. See Reasonable Skill, post, p. 1567.

17. "Eeasonable speed" is the average

rate of carriages used to convey passengers

by horse power. Adolph v. Central Park,

etc., R. Co., 76 N. Y. 530, 537, where it was
said that it is a lawful speed in the absence

of statute or ordinance on the subject, where

used with regard to horse cars.

18. People V. Delaware, etc., Co., 177 N. Y.

337, 341, 69 N. E. 651.

19. "Reasonable support" is not a bare

subsistence, but an amount depending^ upon

circumstances of demand and supply in the

particular case. See Thill v. Pohlman, 76

Iowa 638, 639, 41 N. W. 385 (holding that

.such support, required to be furnished by a

husband to his wife, is not merely a bare

subsistence but includes those comforts and
surroundings reasonable and necessary for

her enjoyment in the society in which she
lives) ; Thompson v. Carmichael, 3 Sandf.
Ch. {N. y.) 120, 130 (holding that the term
as used in a provision by will for the widow
is not to be determined by the amount neces-

sary for her bare subsistence, but with refer-

ence to the extent and incomfe of the estate,

and to enable her to live with and provide
for her small children) ; Ellerbe v. Ellerbe,

Speers Eq. (S. C.) 328, 341, 40 Am. Dee.
623 (holding that "reasonable and compe-
tent support," as provided for in the will for

wife and daughter, " does not mean merely
the food and clothing necessary to sustain
life, nor any other fixed quantity or allow-

ance, but must . . . depend on circumstances
and exigencies " ) . See Suppoet, and Cross-

References Thereunder.
20. " Reasonable suspicion " is a term said

to be convertible with " probable cause.''

State V. Grant, 79 Mo. 113, 135, 49 Am.
Rep. 21.8, where it is said to be so used
in civil actions for malicious prosecution.

21. Ex p. Mirande, 73 Cal. 365, 374, 14

Pac. 888; Opinion of Justices, 4 N. H. 564,

567.
22. See Reasonable Time, post, p. 1567.

23. Pearson v. Rolfe, 76 Me. 380, 384.
" Reasonable use " is a term whereof it has

been said: "A reasonable use by one of his

own property is a conclusion derived from
reason or the intellectual process of argu-

ment" (McCarty v. Natural Carbonic Gas
Co., 189 N. Y. 40, 54, 81 N. E. 549, 13

L. R. A. N. S. 465 ) ; that which does not

unreasonably prejudice the rights of others

(Rindge f. Sargent, 64 N. H. 294, 9 Atl. 723).

Reasonable use and management of prop-

erty with regard to rights of others is a
mixed question of law and fact to be sub-

mitted to the jury under the instruction of

the court. Bassett v. Salisbury Mfg. Co., 43

N. H. 569, 578, 82 Am. Dec. 179.

24. See Reasonable Weae and Teak, post,

p. 1568.

25. "Reasonable worth" is what may be

obtained by one under no pressure or com-

pulsion to sell until he can seek and find

a purchaser desiring to purchase. Rosen-

heimer v. Krenn, 126 Wis. 617, 631, 106

N. W. 20, 5 L. R. A. N. S. 395. See Mab-
KET Price ok Value, 26 Cyc. 819.

26. Webber v. McLeod, 16 Ont. 609, 616.
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person charged was probably guilty of the crime imputed." (Reasonable and
Probable Cause: In General, see Pbobable Cause, 32 Cyc. 902, and Cross-Refer-

ences Thereunder. To Believe in Insolvency, as Resulting in Dissolution of Lien,

see Bankruptcy, 5 Cyc. 367 text and note 48.)

Reasonable care, a term convertible with ordinary care.^* (Reasonable
Care: As Ordinary Care, see Negligence, 29 Cyc. 512.)

Reasonable cause. To know, evidence having a tendency, and generally

a strong tendency, to prove that the party in question did know; but not the

same thing as knowledge.^' To believe the fact of insolvency, more than a mere
suspicion; such a knowledge of facts as to induce a reasonable belief of the debtor's

insolvency ;
^^ knowledge of facts or circumstances which would put an ordinarily

prudent man upon inquiry as to whether his debtor was then insolvent.^' For
desertion of spouse, a term equivalent to " cause " or " reasonable excuse." ^^

For seizure, a term not substantially different from probable cause.^ (See

Reasonable and Probable Cause, and Cross-References Thereunder.)
Reasonable diligence, a phrase so far incapable of exact definition

that it has only a relative signification; ^* reasonable attention to busi-

27. Hicks V. Faulkner, 8 Q. B. D. 167, 171,
46 J. P. 420, 51 L. J. Q. B. 268, 46 L. T.
Eep. N. S. 127, 30 Wkly. Rep. 545 Iquoted
in JIcGill V. Walton, 15 Ont. 389, 393].

28. See Xegligbnce, 29 Cyc. 427.
Other definitions see Masteb and Seevant,

26 Cyc. 1231 text and note 38; Neqliqence,
29 Cyc. 428 note 74.

29. Carroll v. Hayward, 124 Mass. 120, 122.
30. See Grant v. Monmouth First Nat.

Bank, 97 U. S. 80, 81, 24 L. ed. 971 {.quoted
in Morey v. Milliken, 86 Me. 464, 475, 30
Atl. 102; King y. Storer, 75 Me. 62, 63, and
cited, in Daniels v. Zumbrota Bank, 35 Minn.
351, 352, 29 N. W. 165], holding that in
order to invalidate a security given by the
insolvent debtor it " is not enough that a
creditor has some cause to suspect the in-

solvency of his debtor; but he must have
such a knowledge of facts as to induce a
reasonable belief of his debtor's insolvency."

" Keasonable cause to suspect " distin-

guished from " reasonable cause to believe "

see Grant v. Monmouth First Xat. Bank, 97
U. S. 80, 81, 24 L. ed. 971 IciteA in Morey
V. Milliken, 86 Me. 464, 475, 30 Atl. 102;
King c Storer, 75 Me. 62, 63].

31. Walker v. Tenison Bros. Saddlery Co.,

(Tex. Civ. App. 1906) 94 S. W. 166, 168.

32. See Oldroyd v. Oldroyd, [1896] P. 175,

182, 65 L. J. P. D. & Adm. 113, 75 L. T. Rep.
N. S. 281 IdteA in Synge v. Synge, [1900]
P. 180, 193, 64 J. P. 454, 69 L. J. P. D. &
Adm. 106, 83 L. T. Rep. N. S. 224, 16 T. L. R.
388, 402]. See also Eshbach v. Eshbach, 23
Pa. St. 343, 345.

Same cause as for divorce.— " The reason-

able cause which will justify wife or husband
in quitting and abandoning each other, is

that, and only that which would entitle the

party so separating him or herself to a di-

vorce." Butler ('. Butler, 1 Pars. Eq. Gas.

(Pa.) 329, 337.

33. U. S. r. One Sorrel Horse, 27 Fed. Cas.

No. 15,953, 22 Vt. 655, 657; Stacey v. Emery,
97 U. S. 642, 646, 24 L. ed. 1035; U. S. v.

83 Sacks of Wool, etc., 147 Fed. 747, 749.

34. Hopkins u. Seattle Scandinavian Fish
Co., 32 Wash. S13, 517, 73 Pac. 495, holding
that " before a person should be held in dam-

ages for an alleged failure to exercise reason-

able diligence, it should be so far clear from
the evidence that there had been such want
of diligence that reasonable minds will not
reasonably differ as to the fact."

In serving process " what is reasonable

diligence depends upon the particular facts

in connection with the duty." Guiterman v.

Sharvey, 46 Minn. 183, 184, 48 N. W. 780, 24
Am. St. Rep. 218, holding that while in the

absence of special instructions it could hardly
be claimed that a delay from four o'clock of

one day to the forenoon of the next would
constitute negligence, the question of un-
reasonable delay is a mixed question of law
and fact, and in view of instructions to pro-

ceed at once, and facts communicated to the

officer showing need for immediate service,

a finding of negligence and unreasonable de-

lay was justifiable.

As duty, to be founded on some reason,

—

" There are very few facts which diligence

cannot discover, but there must be some rea-

son to awaken inquiry and direct diligence

in the channel in which it would be success-

ful." Maul V. Rider, 59 Pa. St. 167, 171,

172, holding, in relation to the use of the
term in Pa. St. (1856) § 6, that " there must
be some act— some declaration from an au-
thentic source— which a person would be
careless if he disregarded, which is necessary
to put a party on inquiry, and call for the
exercise of reasonable diligence."

In presenting paper.— In regard to the rule

that presentment must be on the day on
which a bill becomes due, when it is not in

the power of the holder, by the use of rea-

sonable diligence to present it, it is said:
" On the question . . . whether there was
negligence on his part, or a want of reason-

able diligence, no absolute or positive rule

can, from the nature of the ease, be laid

down, which shall apply under all circum-
stances. . . . And that diligence must be
measured by the general convenience of the
commercial world, and the practicability of
accomplishing the end required, by ordinary
skill, caution and effort." Windham Bank
!'. Norton, 22 Conn. 213, 220, 221, 56 Am.
Dec. 397.
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ness ;
^^ such diligence as a prudent man could exercise or employ in a doubt as to

his own affairs ; '' such diligence as an ordinarily prudent and diligent person would
exercise under similar circumstances ;

^' that diligencewhich would be deemed reason-

able by reasonable and prudent men under the circumstances."^ By a purchaser

in ascertaining title, the diligence exercised by ordinary men generally.^' On the

part of a discharged employee to secure work before suing for discharge, such

diligence as a man of ordinary care and prudence desiring work would make under
the circumstances surrounding plaintiff at such place to get it; in other words, such

care or diligence as such a man at such a place would ordinarily and reasonably

make to get it.'"' (See Diligence, 14 Cyc. 289, and Cross-References Thereunder.)

Reasonable doubt. Of Guilt— In General, see Criminal Law, 12 Cyc.

622; In Conspiracy, see Conspiracy, 8 Cyc. 688; In Homicide, see Homicide, 21

Cyc. 1031; In Larceny, see Larceny, 25 Cyc. 137. Of Wife's Separate Ownership,

see Husband and Wife, 21 Cyc. 1301 note 98.

Reasonable notice. Such notice or information of a fact as may be expected

or required in the particular circumstances.*^ (Reasonable Notice: In General,

see Notice, 29 Cyc. 1110. Of Defects in Street and Highways, see Municipal
Corporations, 28 Cyc. 1384. Of Lunacy Proceedings, see Insane Persons,
22 Cyc. 1124. To Landowner of Construction of Townwaj-, see Streets an»
Highways.)

Reasonable skill. Such skill as is ordinarily possessed and exercised by
persons of common capacity engaged in the same business or employment.*^

(Reasonable Skill: Required of — Agent, see Principal and Agent, 31 Cyc.

1456; Attorney, see Attorney and Client, 4 Cyc. 964; Broker, see Factors
and Brokers, 19 Cyc. 204; Factor, see Factors and Brokers, 19 Cyc. 118;

Physician or Surgeon, see Physicians and Surgeons, 30 Cyc. 1570; Pilot, see

Pilots, 30 Cyc. 1622; Servant, see Master and Servant, 26 Cyc. 1019.)

Reasonable time. A reasonable time, looking at all the circumstances of

the case; " a reasonable time under ordinary circumstances; ** as soon as cir-

cumstances will permit; "^ so much time as is necessary under the circumstances,

conveniently to do what the contract requires should be done; *° some more
protracted "space than " directly "

;
*^ such length of time as may fairly, and

properly, and reasonably be allowed or required, having regard to the nature of

In seeking absent debtors for purposes of a practiced conveyancer, or an acute or

service "reasonable diligence" requires that slcillful attorney."

the plaintiff should at least take some steps 40. Gillespie v. Ashford, 125 Iowa 729,

from time to time to ascertain whether the 733, 101 N. W. 649.

debtors can be reached or not. Dukes v. Col- 41. Black L. Diet, [quoted in Sterling

lins, 7 Houst. (Del.) 3, 6, 30 Atl. 639. Mfg. Co. v. Hough, 49 Nebr. 618, 621, 68

35. Bodkin v. Rollyson, 48 W. Va. 453, N. W. 1019].

455, 37 S. E. 617, holding that a person who 43. Mechanics' Bank v. Merchants' Bank,

settles a store account and waits more than 6 Mete. (Mass.) 13, 26.

five years to exercise it cannot have the set- 43. Empire Transp. Co. v. Philadelphia,

tlement reoBened on an alleged discovery of etc., Co., 77 Fed. 919, 924, 23 C. C. A. 564,

mistake, such not being reasonable attention 35 L. R. A. 623.

to business 44. Hick v. Raymond, [1893] A. C. 22, 36,

36. Glassey v. Sligo Furnace Co., 120 Mo. 7 Aspin. 233, 62 L. J. Q. B. 98, 68 L. T. Rep.

App. 24, 29, 96 S. W. 310, defining the term N. S. 175, 1 Reports 125, 41 Wkly. Rep.

as used in an agreement to keep a fence in 384. „, „ , , „ „ o, itt i.

repair, in a contract to pasture another's 45. Lund v. St. Paul, etc., R. Co., 31 Wash,

cattle 286, 292, 71 Pac. 1032, 96 Am. St. Rep.

37. Missouri, etc., R. Co. v. Gist, 31 Tex. 906, 61 L. R. A. 506. ,„ n
Civ. App. 662, 663, 73 S. W. 857, defining 46. Chapman u. Denmson Paper Mfg Co.,

the diligence due from a carrier in providing 77 Me. 205, 211; Saunders y Curtis, 75 Me
for the safptv of tiasseneers 493, 496; Bowen ('. Detroit City R. Co., 54

'"s B^con^ Jaseo lay Steamboat Co., Mich. 496 501, 20 N. W. 559, 52 Am^ Rep

90 Me. 46, 48, 37 Atl. 328, construing the 822; Wells Law & F- p. 136 § 151 [g^oieef

phrase in connection with the duty of a car- ^ Hinds v. KeHogg^ 13 ^4q\l"P?'<T ^fV
rier to nassensers 4^' Sentenne ('. Kelly, 59 Hun (IS). Y.)

39 Lattaf Clifford 47 Fed. 614, 620, 512, 515, 13 N. Y. Suppl. 529; Lewis V.

wh^ere'^ifi: also^sat/ to be "not the diH-' Hojer, 16
^-

/.Suppl. 534, 536; Duncan

gence or skill that would be employed by v. Topham, 8 C. B. 225, 230, 18 L. J. C. P.
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the act or duty and to the attending circumstances; ^^ such promptitude as the

situation of the parties and the circumstances of the case will allow; *" such time
that the party notified will have ample time to prepare himself and be able to be
present at the time and place of hearing; ^° that time which, as rational men, the

parties to a contract ought to have understood each other to have in mind ;
^' that

time which preserves to each party the rights and advantages he possesses, and
protects each party from losses that he ought not to suffer; '""^ the time which
persons of ordinary care and prudence take to do a certain thing; ^^ what was
reasonable time under the circumstances.^'' (Reasonable Time: For Acceptance
of — Bill or Note, see Commercial Paper, 7 Cyc. 754 ; Contract, see Contracts,
9 Cyc. 266 text and note 25; Sales; Vendor and Purchaser. For Entry of

Stock Transfer on Boolcs, see Corporations, 10 Cyc. 604. For Notice of Dis-

honor of Bill or Note, see Commercial Paper, 7 Cyc. 1082. For Payment of

Note on Demand, see Commercial Paper, 7 Cyc. 847. For Performance of Con-
tracts, in General, see Contracts, 9 Cyc. 613; Sales; Vendor and Purchaser.
For Presentment of Bill or Note Payable on Demand, see Commercial Paper,
7 Cyc. 975. For Ratification of Corporate Acts by Neglect, see Corporations,
10 Cyc. 1077. For Taking Possession of Mortgaged Property, see Chattel
Mortgages, 6 Cyc. 1058 note 84. On Agreement to Forbear to Issue on Bill or

Note, see Commercial Paper, 7 Cyc. 723 note 93.)

Reasonable wear and tear, a phrase which in covenants to return

property in as good condition as received has been held not to apply to total

loss, either to exonerate the covenantor ^° or, when made the only exception, to

render him Uable for such loss occurring without his fault.^" (See Natural
Wear and Tear, 29 Cyc. 283. Ordinary Wear and Tear, see Ordinary, 29 Cyc.

1525 text and note 60.)

Reasonably, a word said sometimes to mean tolerably or moderately ;
^'

in a reasonable manner- consistently with reason; not extravagantly or excessively;

tolerably; moderately; in a moderate degree; fairly; ^^ in a moderate degree;

not fuUy; moderately; tolerably;^' in a reasonable manner; in consistency with
reason; °° in a reasonable manner; in consistency with reason; in a moderate
degree; not fully; moderately; tolerably; *' moderately or tolerably."^ This word

310, 65 E. C. L. 225, where this expression Brewing Co., 61 N. J. L. 428, 430, 39 Atl.

was so eontrued in a contract to purchase 650.

goods to be put on board a ship directly. 55. See Angliu v. Henderson, 21 U. C.
48. Houston, etc., E. Co. v. Roberts, (Tex. Q. B. 27, 29, 31, where the charterer of a

Civ. App. 1908) 109 S. W. 982, 983, where vessel was held liable for the total loss of

such a definition was held not erroneous in an anchor and chain, as not coming within
an instruction, and where the court also the exception.

said that the expression was one that 56. Chamberlen v. Trenouth, 23 U. C. C. P.
needed no definition, as the average juror is 497, 502, 503, holding that a lessee did not,

supposed to Icnow what is meant by the by a promise to return property in good
same. condition, " reasonable wear and tear only

49. Freeh v. Lewis, 218 Pa. St. 141, 144, excepted," guarantee the continued existence
67 Atl. 45, 11 L. R. A. N. S. 948. of the goods; that the exception did not op-

50. Sterling Mfg. Co. v. Hough, 49 Nebr. erate to waive the usual rule that the lessee

618, 621, 68 N. W. 1019, where this phrase is not chargeable with total loss occurring
was so used with reference to notice of a without his fault.

motion. " Natural and reasonable wear and tear "

51. Moxley v. Moxley, 2 Mete. (Ky.) 309, see Green v. Kelly, 20 N. J. L. 544, 550.
311. 57. Hunt v. Metropolitan St. R. Co., 126

52. Scannell v. American Soda Fountain Mo. App. 79, 83, 103 S. W. 1088.
Co., 161 Mo. 606, 621, 61 S. W. 889. 58. Horn v. Territory, 8 Olcla. 52, 57, 56

53. Atlantic City R. Co. v. Kiefer, 75 Pac. 846.
N. J. L. 54, 57, 66 Atl. 930, 932, where the 59. Webster Diet. Iquoted in Warren v.

expression was used with reference to alight- Wright, 3 HI. App. 602, 610].
ing from a street car. 60. Webster Diet, \_quoted in Stevenson v.

54. Postlethwaite v. Freeland, 5 App. Cas. State, 17 Tex. App. 618, 634].
559, 621, 7 Aspin. 302, 49 L. J. Exch. 630, 61. Webster Diet. Iquoied in Smith u.

42 L. T. Rep. N. S. 845, 28 Wkly. Rep. 833. Brunswick, 61 Mo. App. 578, 581].
For presentation of a bill or note the ques- 62. Webster Diet, [quoted in Tompkins

tion has been held identical with that of v. Com., 117 Ky. 138, 145, 77 S. W. 712,
"due diligence." Foley v. Emerald, etc., 25 Ky. L. Rep. 1254].
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has been employed in connection with other words in manj'- phrases,"^ some of

which have received judicial interpretation, such as " reasonably accessible;" "'

"reasonably accurate description;"'^ "reasonably certain;"'" "reasonably
convinced; " *' " reasonably convincing; " *' " reasonably foreseen; " "* " reason-
ably free from fault; " "> " reasonably necessary; " '^ " reasonably practicable; " "
"reasonably prudent man;"" "reasonably prudent person;"'* "reasonably
safe; " " " reasonably satisfied." ^ (See Reasonable, ante, p. 1560.)

Reassessment, a renewed orsecond assessment." (See Internal Revenue,
22 Cyc. 1666; Municipal Corporations, 28 Cyc. 1191, 1197; Taxation.)

Reassignment. The act of reassigning." (Reassignment: In General, see

Assignments, 4 Cyc. 59. Of Lease, Effect of, see Landlord and Tenant, 24

Cyc. 1182. Of Mortgage, see Mortgages, 27 Cyc. 1333. Of Tontine Policy, see

Life Insurance, 25 Cyc. 772 note 46.)

Reassurance or Reinsurance, a contract, where an insurer procures the

whole or a part of the same which he has insured (i. e. contracted to pay in case

of loss, death, etc.) to be insured again to him by another person." (See, gen-

63. See infra, text and notes 64-76.
64. In rs Long Island E. Co., 21 N. Y.

Suppl. 489.

65. Chicago, etc., R. Co. v. Pontiac, 169
111. loo, 162, 48 F. B. 485.

66. "Reasonably certain" is an expression
said to be equivalent to "beyond a reason-
able douot." St. Louis, etc., R. Co. v. Burns,
71 Tex. 479, 481, 9 S. W. 467.
As used in an instruction that damages

for future consequences of an injury can-
not be assessed, unless it be " reasonably
certain" that such consequences will ensue,
" means that the jury should be satisfied
of their occurrence bevond a reasonable
doubt." Gulf, etc.. E. Co. i. Harriett, 80
Tex. 7.3, 82, 83, 15 S. W. 556.

67. " Reasonably convinced " means " mod-
erately convinced," " fairly convinced," or
" convinced in a moderate degree." Horn t. '

Territory, 8 Okla. 52, 57, 56 Pac. 846.
68. Choctaw, etc., R. Co. r. Newton, 140

Fed. 225, 234, 71 C. C. A. 655.

69. Burns r. iterchants', etc., Oil Co., 26
Tex. Civ. App. 223, 226, 63 "S. W. 1061.

70. Crawford v. State, 112 Ala. 1, 29,

21 So. 214; Baldwin v. State, 111 Ala. 11,

15, 20 So. 528.

71. Berry r. Turner, 77 Ga. 58, 60.

72. Wales v. Thomas, 16 Q. B. D. 340,

347, 16 Cox C. C. 128, 50 J. P. 516, 55 L. J.

M. C. 57, 55 L. T. Rep. X. S. 400.

73. " Reasonably prudent man " is an ex-

pression said to mean the same as " ordi-

narily prudent person." Jlissouri, etc., E.

Co. t. Hannig, 91 Tex. 347, 350, 43 S. W.
508. See Oedinaeily, 29 Cyc. 1523; Rea-
sonable Men, ante, p. 1567.

74. " Reasonably prudent person " is an
expression said to be interchangeable with
" ordinarily prudent person." St. Louis, etc.,

R. Co. V. Brown, 30 Tex. Civ. App. 57, 59,

69 S. W. 1010. See Oedinaeily, 29 Cyc.

1523.

75. " Reasonably safe " means safe ac-

cording to the ordinary risks of the busi-

ness (Geno V. Fall Mountain Paper Co., 68

Vt. 568, 571, 35 Atl. 475, where it is so used

in reference to the duty of an employer to

furnish appliances of ordinary character and

reasonably safe) ; safe according to the

[99]

usages, habits, and ordinary risks of the

business (Chrisimer v. Bell Tel. Co., 194
Mo. 189, 209, 92 S. W. 378, 6 L. R. A. N. S.

492; Morton f. William Barr Dry Goods Co.,

126 Mo. App. 377, 388, 103 S. W. 588; Mc-
Manus v. Oregon Short Line R. Co., 118
ilo. App. 152, 158, 94 S. W. 743; Cunning-
ham V. Ft. Pitt Bridge Works, 197 Pa. St.

625, 630, 47 Atl. 846; Titus v. Bradford,

etc., R. Co., 136 Pa. St. 618, 626, 20 Atl.

517, 20 Am. St. Rep. 944; McGeeghan v.

Hughes, 15 Pa. Dist. 240, where this ex-

pression is used with regard to the duty
of the master to supply reasonably safe

appliances for the use of the servant) ; what-

ever is according to the general and ordi-

nary course adopted by those in the same
business (Cunningham v. Journal Co., 95

Mo. App. 47, 51, 68 S. W. 592; Reed v.

ilissouri, etc., R. Co., 94 Mo. App. 371, 379,

68 S. W. 364).
76. " Reasonably satisfied " means satis-

fied beyond a reasonable doubt. People r.

Kernaghan, 72 Cal. 609, 611, 14 Pac. 566,

where it is said to be a very " unfortunate

expression" to use in an instruction on

reasonable doubt in a prosecution for homi-

cide.

To reasonably satisfy the jury, it requires

the plaintiff to fairly set at rest the truth

of every material fact necessary to prove

his cause of action. Ball r. Marquis, (Iowa

1902) 92 N. W. 691, 692. See also Ball

1-. Marquis, 122 Iowa 665, 666, 98 N. W.
496.

77. Webster Int. Diet.

78. Webster Int. Diet.

As used in N". Y. Laws (1897), p. 404,

c 378, § 1117, the term means something

more than the simple transfer of a teacher

from one school to another, without affect-

ing the grade. It indicates a reassignment

to a lower grade after an appointment to

the hieher. People r. New York Bd. of Edu-

cation? 174 N. Y. 169, 1-6, 66 N. E. 674.

" Reassigned."— See Parsons v. Crabb, 31

TT C Q B, 434, 457, where this word has

been 'said not to show, in the absence of

express averment, that the property as-

signed came back to the same person.

79. Black L. Diet, [citing Sweet].
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erally, Fire Insurance, 19 Cyc. 638; Life Insurance, 25 Cyc. 781; Marine
Insurance, 26 Cyc. 711.)

Rebate. As a noun, deduction; abatement.*" As a verb, to abate or deduct
from; to make a discount from for prompt payment.^' (Rebate: From Freight
Charge, see Carriers, 6 Cyc. 498, 500. From Insurance Premium, see Life
Insurance, 25 Cyc. 752. On Surrender of Liquor Tax Certificate, see Intoxi-
cating Liquors, 23 Cyc. 153.)

Rebellion, a term said to be synonymous with "insurrection'';*" an
insurrection of large extent and long duration; *^ such an insurrection against

lawful authority as is void of all appearance of justice.*^ (Rebelhon: In General,

see Insurrection, 22 Cyc. 1451; War. Limitations as Affected by, see Limita-
tions OF Actions, 25 Cyc. 1287. Municipal Bonds in Aid of, see Municipal
Corporations, 28 Cyc. 1577. Participation in as Disquahfication to Llold Office,

see Officers, 29 Cyc. 1385. Recognition of Belligerency, and Accession of New
Government, see International I^aw, 22 Cyc. 1709.)

REBILLING rate. One in which goods received in unbroken carload lots

over one line of railway can be rebilled over the same or another line, completing
one continuous trip of the same commodity.**

Rebuild. To Ijuild up again, to build or construct after having been demol-
ished.*" (Rebuild: Option to Restore or Repair, see Fire Insurance, 19 Cyc.

888. Right to, see Landlord and Tenant, 24 Cyc. 1091.)

80. Webster Int. Diet. See also Hydraulic
Press Brick Co. c. McXaggart, 76 Mo. App.
347, 354 Iciting Bouvier L. Diet.; Century
Diet.; Worcester Diet.], where it is said
that " a debtor is not entitled to a promised
rebate until he has paid or tendered the
price of the thing sold. This is the true
import of the term . . . arising both from
the sense given to it in the ordinary use,

and in the definitions of the lexicographers."
In insurance rebates are deductions from

stipulated premiums allowed in pursuance
of antecedent contract. State v. Hibernia
Ins. Co., 38 La. Ann. 46S, 467.
Rebate of interest is a discount or abate-

ment of interest on sums of money not yet
due and payable. It is not a payment back
of interest due and which has been paid.

Hamor v. Eastern R. Co., 133 Mass. 315, 320.

81. Webster Diet, [quoted in State r.

Schwarzschild, 83 ile. 261, 265, 22 Atl. 164].

82. State v. McDonald, 4 Port. (Ala.)

449, 456.

83. :Martin i". Horton, 1 Bush (Ky.) 629,

633.

84. Hubbard c. Harnden Express Co., 10

E. I. 244, 247.

Used in a publication alleging that a
British subject in Brazil participated in a
rebellion there does not necessarily have
the signification which would be attributed
to it if that word were applied in connec-
tion with acts done in the United States,

or in a place in which the person accused
of participating in the rebellion would be
brought within the peril of the English
law, so that such statement is not libelous,

as charging a crime. Crashley i\ Press Pub.
Co., 74 N. Y. App. Div. 118, 122, 77 N. Y.
Suppl. 711.

Rebellious mob.— See Harris ). York JInt.

Ins. Co.. 50 Pa. St. 341. 350, whem it is

Baid: "The difference between a rebellious

mob and a common mob is. that the first

is high treason, the latter a riot.; the mob

wants a universality of purpose to make
it a rebellious mob, or treason."
85. Alabama, etc., R. Co. v. Railroad

Com'rs, 86 Miss. 607, 710, 38 So. 356, where
it is said that this is done by " simply
changing the consignee and altering the

destination of the identical shipment, with-
out unloading or handling of freight."

86. Century Diet, [quoted in Bath Tp. Bd.
of Education v. Townsend, 63 Ohio St. 514,

522, 59 N. E. 223, 52 L. R. A. 868].
" Rebuilding " may mean putting in

thorough and perfect repair. Johnson Diet.

[quoted in Doe c. Withers, 2 B. & Ad. 896,

900, 1 L. J. K. B. 38, 22 E. C. L. 375].
" Effectually rebuilding and repairing

"

has been said to mean more than " effectu-

ally repairing." The first might be under-
stood to mean repairing those parts which
merely needed repair and rebuilding those

which were not otherwise repairable; the
other might imply merely putting the whole
in the best state which its then condition

allowed of. Doe v. Withers, 2 B. & A. 896,

901, 1 L. J. K. B. 38. 22 E. C. L. 375.

Rebuilding or repairing a highway in one
town by apportioning the expense to other

towns benefited thereby fairly means keep-

ing a highway in repair, in view of its

continuing interests and the continuing duty
of the town benefited by it, and therefore

rebuilding or repairing is not to be con-

strued as limited to one point of time, but
as including the future as well as the pres-

ent. Campton r. Pl-s-mouth, 64 N. H. 304,

308, S Atl. 824.
" Rebuilt " on another site, used in refer-

ence to a bridge, is said not to be strictly

accurate; for a new bridge in another place

cannot strictly he said to be the old one

rebuilt. But the meaning is clear, and
" replaced by," or anv equivalent phrase,

would express it correctlv. Seaholt ( . North-

umberland Countv, 187 Pa. St. 318, 324. 41

Atl. 22.
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_
REBUTTABLE PRESUMPTION. A presumption which may be rebutted by

evidence; a species of legal presumption which holds good until disproved.'^ (See
Presumption, 31 Cyc. 1169.)

Rebuttal. The introduction of rebutting evidence; the stage of the trial

at which such evidence may be introduced; also the rebutting evidence itself.**

(Rebuttal: Admissibility of Evidence in— Civil Action in General, see Trial;
Criminal Prosecution, see Criminal Law, 12 Cyc. .5.55. Affidavit in, see Injunc-
tions, 22 Cyc. 944. Burden of Proof, see Evidence, 16 Cyc. 926. Of Evidence—
In Justification in Action For Libel or Slander, see Libel and Slander, 25 Cyc.
514, 519; In Mitigation in Action For Libel or Slander, see Libel and Slander,
25 Cyc. 519; Of Malice in Action For Libel or Slander, see Libel and Slander,
25 Cyc. 500; Of Threats, see Homicide, 21 Cyc. 968. Of Inference of Malice From
Want of Probable Cause For Prosecution, see Malicious Prosecution, 26 Cyc.
53. Of Presumption of— Fact, see Evidence, 16 Cyc. 1070; Fraud, see Fraud-
ulent Conveyances, 20 Cyc. 453; Malice, see Homicide, 21 Cyc. 880; Marriage,
see Marriage, 26 Cyc. 889; Payment From Trapse of Time, see Judgments, 23
Cyc. 1469; Mortgages, 27 Cyc. 1401. Order of Proof in— Civil Action, see

Trial; Criminal Prosecution, see Criminal Law, 12 Cyc. 555. To Disprove
Written Instruments Produced in Evidence, see Evidence, 17 Cyc. 724.)

Rebutter, a defendant's answer of fact to a plaintiff's surrejoinder; the
third pleading in the series on the part of the defendant.*''

Rebutting evidence, a term particularly applied to that evidence given

by plaintiff to explain or repel the evidence given by defendant; "" evidence adduced
to rebut a presumption of fact or of law, that is, to avoid its effect; and evidence

adduced to destroy the effect of prior evidence, whether by explanation or direct

denial ;
"^ evidence in denial of some affirmative fact which the answering party

is endeavoring to prove ;
"^ that evidence which has become relevant or important

only as an effect of some evidence introduced by the other side ;
"^ that evidence

which is given by a party in a case to counteract or disprove facts given in evi-

dence by the other side; ^* that evidence which is given to explain, repel, counter-

act, or disprove facts given in evidence by the adverse party ;
"^ that evidence

which repels or counteracts the effect of evidence which has preceded it
; "" not

merely evidence which contradicts the witnesses on the opposite side and corrob-

orates those of the party who began, but evidence in denial of some affirmative fact

which theanswering party has endeavored to prove.*" (See Rebuttal, ante, p. 1571.)

Recalling witness. See Witnesses.
Recaption, a species of remedy by the mere act of the party injured.***

(See Animals, 2 Cyc. 407 text and note 46 ; Assault and Battery, 3 Cyc.

1053, 1078. See also Rescue; Trespass; Trover and Conversion.)

87. Black L. Diet, [ciimjr Best Pies. " Rebutting " has a two-fold signification,

§ 25; 1 Greenleaf Ev. § 33]. both in common and legal parlance. It some-

88. Black L. Diet. times means contradictory evidence only;

89. Black L. Diet. See also Eeinhalter i

.

at other times conclusive or overcoming testi-

Hutchins, 26 E. I. 586, 60 Atl. 234; Plead- mony. Fain r. Cornett, 25 Ga. 184, 186.

ING, 31 Cyc. 260. Rebutting testimony is said to be addressed

90. Toledo, etc., R. Co. v. Wales, 11 Ohio to evidence produced by the opposite party,

Cir. Ct 371, 376, 5 Ohio Cir. Dec. 168. not to his pleading. Lux v. Haggin, 69

91. Toledo, etc., R. Co. v. Wales, 11 Ohio Cal. 255, 414, 10 Pac. 674, 4 Pac. 919.

Cir Ct. 371, 376, 5 Ohio Cir. Dec. 168 [ci<- 98. 3 Blackstone Comm. 4 iquaied in

ing Best Ev. 785]. Prigg /. Pennsylvania, 16 Pet. (U. S.) 539,

92. Rice Ev. \quoted in State v. Fourchy, 613, 10 L. ed. 1060, where it is said: This

51 La. Ann. 228, 240, 25 So. 109]. happens, when any one hath deprived an-

93. State v. Smith, 120 La. 530, 532, 45 other of his property in goods or chattels

go 4J5 personal, or wrongfully detains one s wife,

94 Bouvier L Diet. Iquoted in Toledo, child or servant; in which case, the owner

etc R Co V Wales. 11 Ohio Cir. Ct. 371, of the goods, and the husband, parent or

376' 5 Ohio Cir Deo 168, 170]. master, may lawfully claim and retake them,

95 People (;. Page,' 1 Ida. 189. 194. wherever he happens to find them, so it

96 Davis r Hamblin, 51 Md. 525, 539. be not in a riotous manner, or attended

97 Marshall c. Davies, 78 N. Y. 414, 420. with a breach of the peace"].
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Recapture. The act of retaking or recovering by capture.^" (Recapture:
Of Prisoner, see Pbisons, 32 Cyc. 341. Of Vessel, see War.)

Receditur a placitis juris potius quam injuries et delicta maneant
IMPUNITA. A maxim meaning " Positive rules of law will be receded from,

rather than crimes and wrongs should remain unpunished." ^

Receipt. An acknowledgment of payment or deUvery ;
- an acknowledg-

ment of the fact of payment or other settlement between debtor and creditor ;

'

a written acknowledgment of something received as of right by the party writ-

ing ;
* a written admission made by the party signing it, of the fact which it recites ;

^

a written admission of the fact of payment and receipt of money; " such a written

acknowledgment by one person of his having received moiiey from another as

will be prima facie evidence of that fact in a court of law ;
' the written acknowl-

edgment of the receipt of money or a thing of value,* synonymous with " Dis-

charge," ' q. V. (Receipt: Admissibility as Evidence— In General, see Evi-

dence, 17 Cyc. 494, 699; Payment, 30 Cyc. 1288; Release; In Action By or

Against Executor or Administrator, see Executors and Administrators, 18

Cyc. 1027; In Action on Account, see Accounts and Accou-nting, 1 Cyc. 349;

In Action on Note, see Commercial Paper, 8 Cyc. 248. Alteration of, see Altera-
tions OF Instruments, 2 Cyc. 152. As Accord and Satisfaction, see Accord and
Satisfaction, 1 Cyc. 322. As Contract of Insurance, see Fire Insurance, 19

Cyc. 595. As Conveyance of Land, see Adverse Possession, 1 Cyc. 1098. As
Evidence of— Payment, see Patment, 30 Cyc. 1288 ; Settlement and Satisfac-

tion, see Life Insurance, 25 Cyc. 903 ; Title to Pubhc liands, see Public Lands,
32 Cyc. 855. As Release, see Release. As Subject of Forgery, see Forgery,
19 Cyc. 1384. As Writing Required by Statute of Frauds, see Frauds, Statute
OF, 20 Cyc. 349. Cancellation of, by General Land-Office, see Public Lands, 32

Cyc. 1012. Effect of— As Estoppel, see Estoppel, 16 Cyc. 755; As to Accord
and Satisfaction, see Accord and Satisfaction, 1 Cyc. 322; In Action on Note,

see Commercial Paper, 8 Cyc. 248 ; To Show Payment in General, see Payment,
30 Cyc. 1288. Failure to Record, see Licenses, 25 Cyc. 636. Final, see Mines
and Minerals, 27 Cyc. 617. For Purchase-Price of Public Land, see Public
Lands, 32 Cyc. 887. For Rent, see Landlord and Tenant, 24 Cyc. 1191. Insur-

99. \Vebster Int. Diet. Nature of, as admission, acknowledgment,
1. Peloubet Leg. Max. or contract.—"An admission oiilv" see State

2. The Missouri r. Webb, 9 Mo. 193, 195. r. Branch, 112 Mo. 661, 669, 20 S. W. 693.

3. Dobbin c. Perry, 1 Rich. (S. C.) 32, 33. "A mere admission of payment" see Martin
4. Reg. v. White, 1 Den. C. C. 208, 214. r. Northern Pac. Express Co., 10 Manitoba
5. Pendexter ('. Carleton, 16 X. H. 482, 595, 609. " May be a mere acknowledgment

489. of payment of a certain sum of money, or

6. Thompson v. Lajnnan, 41 Minn. 295, it may also contain a contract " see Cum-
296, 42 X. W. 1061. mings r. Baars, 36 Minn. 350, 353, 31 N. W.

7. Kegg (-. State, 10 Ohio 75, 79. 449. " May be either mere acknowledgments
8. Krutz V. Craig, 53 Ind. 561, 574. of payment or delivery, or they may also

9. State c. Shelters, 51 Vt. 102, 104, 31 contain a contract to do something in rela-

Am. Rep. 679. tiou to the thing delivered " see Thompson
Release distinguished. See Equitable Se- '• Williams, 30 Kan. 114. 115, 1 Pac. 47.

eurities Co. v. Talbert, 49 La. Ann. 1393, " ^lay mean an acknowledgment of the ab-

1404, 22 So. 762. Sec also Crane i;. Ailing, solute payment of the debt, or the condi-

15 N. J. L. 423, 425. tional payment of the debt " see Elahl v.

Accountable receipts are receipts for money Love, 37 N. J. L. 5, 11. "Not a contract,

to be accounted for. People r. Bradley, 4 ' It is a mere declaration or admission in

Park. Cr. (N. Y.) 245, 247. writing'" see Cass v. Brown, 68 N. H. 85,

A receipt for money on deposit is a con- 87, 44 Atl. 86; Ryan v. Ward, 48 N. Y.

tract in writing for payment of money. 204, 208, 8 Am. Rep. 539; Serat v. Smith,

Noble School Furniture Co. v. Washington 61 Hun (N. Y.) 36, 44, 15 N. Y. Suppl. 330.

School Tp., 4 Ind. App. 270, 29 N. E. 935, "Not a contract, but merely evidence of

937. the performance of a contract" see Hildreth

Shipping receipt is the written acknowledg- ;. O'Brien, 10 Allen (Mass.) 104. "Not a

ment of the mate receiving cargo, acknowl- contract; it is usually but the evidence

edging the receipt of goods on board the of a fact, as for instance, the payment of

vessel, describing them by the marks upon money— the delivery of property— the

tbem or the packages. People v. Bradley, settlement of accounts, etc.." see Stewart v.

4 Park. Cr. (N. Y.) 245, 247. Phoenix Ins. Co., 9 Lea (Tenn.) 104, 108.
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ance Renewal Receipt, see Fire Insurance, 19 Cyc. 801. Limitation of Actions
on, see Limitations of Actions, 25 Cyc. 1041. Of Married Woman, see Husband
AND Wife, 21 Cyc. 1322. On Distribution of Decedent's Estate, see Executors
and Administrators, 18 Cyc. 609. Parol Evidence Affecting, see Evidence, 17

Cyc. 656. Provision in Carrier's Receipt Limiting Its Liability, see Carriers,
6 Cyc. 663. Shipping Receipt by Carriers, see Carriers, 6 Cyc. 416; Shipping.
Stamps on, see Internal Revenue, 22 Cyc. 1624. Subject of— Forgery, see

Forgery, 19 Cyc. 1384; Larceny, see Larceny, 25 Cyc. 15. Taxation of, see

Municipal Corporations, 28 Cyc. 1683. Warehouse Receipt— In General, see

Warehousemen; Pledge Thereof, see Pledges, 31 Cyc. 802.)

Receiptor, a name given in some of the states to a person who receives

from the sheriff goods which the latter has seized under process of garnishment,
on giving to the sheriff a bond conditioned to have the property forthcoming
when demanded or when execution issues." (See, generally, Attachment, 4

Cyc. 660; Executions, 17 Cyc. 1123.)

Receive. To get by a transfer; '' to take, as a thing offered; to accept. ^^

10. Black L. Diet, [citing Story Bailm.
§ 124].

11. Hallenbeck r. Getz, 63 Conn. 385, 388,
28 Atl. 519, where the word is distinguished
from " take."

In construing a statute providing that an
action of account may be brought and main-
tained by one joint tenant and tenant in
common against the other, for " receiving

"

more than comes to his just share or pro-

portion, Parke, B., holds that this statute
applies only to the case of a tenant re-

ceiving money or something else, where an-

other pays it, which the co-tenants are
entitled to in proportion to their interests

as such, and that the statute does not ap-

ply to the case of a co-tenant receiving

more than his share of the rent. In this-

connection he draws a distinction between
the words " receives " and " takes " ( Hen-
derson V. Eason, 17 Q. B. 701, 719, 16 Jur.

518, 21 L. J. Q. B. 82. 79 E. C. L. 701);
but the reasoning of Parke, B., is disap-

proved in Early v. Friend, 16 Gratt. (Va.

)

21, 47, 78 Am. Dec. 649. See also West v.

Weyer, 46 Ohio St. 66, 71, 18 N. E. 537,

13 Am. St. Rep. 552.
" There is ' receiving ' " whenever there is

a change of possession— when one parts

with the control of the product and an-

other takes and accepts it. Reese v. State,

73 Ala. 18, 20.

12. Shuttleworth v. State, 35 Ala. 415,

417.
Distinguished from " accept."— Webster

Diet, [quoted in Comptoir de'Escompte, etc.

V. Dresbach, 78 Gal. 15, 30, 20 Pac. 28,

dissenting opinion]. See also Hall (•. Los

Angeles County, 74 Cal. 502, 506, 16 Pac.

313.

The term implies "consent."— State c.

Wynne, 118 N. C. 1206, 1207, 24 S. E. 216.

May mean " approve."— Mills v. Scott, 62

Miss. 525, 529. See also Grayson v. Richard-

son, 65 Miss. 222, 226, 3 So. 579; Wolfe v.

Murphy, 60 Miss. 1, 15.

Not a synonym of "collect" see Maloney

r. Iroquois Brewing Co.. 63 N. Y. App. Div.

454, 459, 71 N. Y. Suppl. 1098.
_

In reference to devises of fee simple es-

tates see Thompson v. Marshall, 73 Conn. 89,

94, 46 Atl. 825; Johnes r. Beers, 57 Conn.
296, 304, 18 Atl. 100, 14 Am. St. Rep. 101.

See also Cook v. McDowell, 52 N. J. Eq. 351,

353, 30 Atl. 24.

Power to " receive " and hold a donation
see White School House v. Post, 31 Conn.
240, 257.

" Receive and transmit " messages see

Connell v. Western Union Tel. Co., 108 Mo.
459, 40.3. 18 S. W. 883.

" Receive, hear, and determine " see U. S.

V. Wonson, 28 Fed. Cas. No. 16,750, 1 Gall. 5.

" Receives or agrees to receive " a bribe.

—

People V. Jaehne, 103 N. Y. 182, 193, 8 N. E.

374.

The term means " to have " under a stat-

ute providing that a purchaser at a fore-

closure sale shall, during the redemption
period, be entitled to receive the rents or

value of the use and occupation thereof,

from a tenant holding under an unexpired
lease. Knipe v. Austin, 13 Wash. 189, 191,

43 Pac. 25, 44 Pac. 531. See also Baker
V. Keiser, 75 Md. 332, 339, 23 Atl. 735.

To receive for discount and sale see Selden

r. Equitable Trust Co., 94 U. S. 419, 422, 24

L. ed. 249.
" Funds received and paid out " see Dem-

arest r. New Barbadoes Tp., 40 N. J. L.

604, 606.
" Received " as relating to past occurrence.— " Received " a certain sum refers to a

past occurrence. Woodward r. Davis, 127

Ind. 172. 173, 26 N. E. 687. But as used in

a guarantee in the following form, " I

guaranty the sum of 200Z. for iron received,"

the phrase " for iron received " means for

goods already supplied, or for goods which
may hereafter be supplied. Colbourn v.

Dawson, 10 C. B. 765, 774, 15 .Jur. 680, 20

L. J. C. P. 154, 70 E. C. L. 765.
" Received into record " see Pawlet v.

Sandgate, 17 Vt. 619, 621.
" Received " meaning " bought."— In an

instrument stating that a person had " re-

ceived " certain goods, specifying the number
and price of each kind and total value, and

signed by the party to be charged,, the term

is of the same effect as "bought." Schultz

V. Coon, 51 Wis. 416, 418, 8 N. W. 285, 37

Am. Rep. 839.






