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TOPICAL INDEX.

[BLACE FACE FIGURES REFER TO VOLUME OF CURRENT LAW.]

[LIGHT FACE FIGURES REFER TO PAGES.]

A.

ABANDONMENT, see Easements, 1, 967;
Highways, etc, 2, 177; Dismissal, etc., 1,
937: Property, 3, 1279; Marine Insurance,
2 792.

ABATEMENT AND REVIVAL, 1, 1.

ABBREVIATIONS, see Contracts, 1, 627;
Pleadings, 2, 1178; Indictments, etc., 2,
307; Names, etc., 2, 988, and the like.

ABDUCTION, 1, 6.

ABETTING CRIME, see Criminal Law, 1, 829,

ABIDE THE EVENT, see Costs, 1, 808; Pay-
ment into Court, 2, 1163; Stay of Pro-
ceedings, 3, 1736; Stipulations, 3, 1740.

ABODE, see Domiclle, 1, 954.

ABORTION, 1, 6.

ABSCONDING DEBTORS, see Attachment, 1,
239; Civil Arrest, 1, 526; Bankruptey, 1,
311: Limitation of Actions, 2, 746.

ABSTRACTS OF TITLE, 1, 1.

ABUSE OF PROCESS, see Process, 3, 1259.

ABUTTING OWNERS, see Highways and
Streets. 2, 177; Eminent Domain, 1, 1002;
Municipal Corporations, 3, 940.

ACCEPTANCE. Titles treating of the ob-
ject of an acceptance should be consulted.
See Contracts, 1, 627; Deeds, 1, 909, and

the like.
ACCESSION AND CONFUSION OF PROP-
ERTY, 1, 7.

ACCESSORIES, see Criminal Law, 1, 829.

ACCIDENT—1n equity, see Mistake and Ac-
cident, 3, 903—resulting in legal injury,
see Master and Servant, 3, 801; Negli-
gence. 3, 996; Carrlers, 1, 431; Damages,
1, 838; Insurance, 2,.479.

ACCOMMODATION PAPER, see Negotiable
Instruments, 32, 1018.

ACCOMPLICES, see Criminal Law, 1, 829;
Indictment and Prosecution, 2, 807; Evi-
dence, 1, 1136, .

ACCORD AND SATISFACTION, 1, 8.

ACCO‘IJ’N'I'ING, ACTION FOR, 1, 13.

ACCOUNTS STATED AND OPEN ACCOUNTS,
1, 16.

ACCRETION. see Riparian Owners, 2, 1622.

1.ATIONS, see Trusts, 2, 1924; Per-

petuities, 3, 1173.

ACI(N’OWLEDGHENTS, 1, 17.

1, 20. Bee, also, Causes of Action,
etc., 1, 496; Forms of Action. 3, 72; Plead-
ing (joinder of actions) 3, 1193.

ACT OF GOD, see Carriers, 1, 421; Contracts,
1, 626; Insurance, 2, 479; Negligence, 2,
296.

ADD:;I;IONAL ALLOWANCES, see Costs, 1,

ADEzlgPTION OF LEGACIES, see Wills, 3

ADJOINING OWNERS, 1, 21,
ces, 1, 1206.

ADJOURNMENTS, see Courts, 1, 824; Con-
tinuance and Postponement, 1, 630,

ADMINISTRATION, see Estates of Dece-
dents, 2, 1090; Trusts, 3, 1934.

ADMIRALTY, 1, 22,

ADMISSIONS, see Indictment and Prosecu-
tion, 2, 307; Evidence, 1, 1160; Pleading,
3, 1178; Trial, 3, 1907.

ADOPTION OF CHILDREN, 1, 26.
ADULTERATION, 1, 27,
ADULTERY, 1, 29.

ADVANCEMENTS, see Estates of Decedents,
1, 1129; Wills, 2, 2076; Trusts, 3, 1924.

ADVERSE POSSESSION, 1, 30.

ADVE%!;I;ISING CONTRACTS, see Contracts,
1, 626.

ADVICE OF COUNSEL, see Attorneys, etoc.,
1, 261; Malicious Prosecution, 32, 767, and
other torts involving malice; Witnesses
(as to Privileged Nature of Communica-
tions), 3, 2176.

AFFIDAVITS, 1, 42.

AFFIDAVITS OF MERITS OF CLAIM OR
DEFENSE, 3, 48.

AFFIRMATIONS, see Witnesses, 2, 31¢3; Ju-
ry, ’7 633.

AGENCY, 1, 43.

AGISTMENT, see Animals, 1, 82; Liens, 3, 736.

AGREED CASE, see Submission of Contro-
versy, 3, 1767; Appeal and Review, 1, 85;
Stipulations, 2, 1740.

AGRICULTURE, 1, 66.

AIDER BY VERDICT, ETC., see Indictment
and Proseoution, 3, 307; Pleading, 3, 1178.

ALIBI, see Criminal Law, 1, 827; Indictment
and Prosecution, 3, 807.

ALIENS, 1, 67.

ALIMONY, 1, 70.

ALTERATION OF INSTRUMENTS, 1, 76.

AMBASSADORS AND CONSULS, 1, 79.

AMBIGUITY, see those parts of titles 1ike
Contracts, 1, 626; Statutes, 3, 1707; Wills,
2, 2076, which treat of interpretation.

AMENDMENTS, see Indictment and Prosecu-
tion, 3, 807; Pleading, 3, 1178; Equity, 1,
1072, and procedure titles generally.

AMICUS CURIAE, 1, 79.

AMOTION, see Associations and Societies, 1,
238; Corporations, 1, 710.

See, also, Fen-

vl



vi

AMOUNT IN CONTROVERSY, see Appeal and
feg'g:w, 1, 86; Jurisdiction, 2, 604; Costs,

ANCIENT DOCUMENTS,
1136.

ANIMALS, 1, 79.

ANNUITIES, 1, 84.

ANOTHER SUIT PENDING, see Abatement
and Revival, 1, 1; Stay of Proceedings, 3,
1736; Jurisdlotion, 2, 604.

ANSV;'%RS. see Equity, 2, 1077; Pleading, 3,
1178.

ANTENUPTIAL CONTRACTS AND SETTLE-
MENTS, see Husband and Wife, 2, 246.

ANTI-TRUST LAWS, see Combinations and
Monopolies, 1, 535, 536.

APPEAL AND REVIEW, 1, 86.

APPERARANCE, 1, 201,

APPELLATE COURTS AND JURISDICTION,
see Appeal and Review, 1, 113; Jurisdic-
tion, 2, 604.

APPLICATION OF PAYMENTS, see Payment
and Tender, 2, 1168.

APPOINTMENT, see Officers and Public Em-
ployes, 2, 1069; Estates of Decedents, 1,
1092; Trusts, 2, 1924, and the like; Pow-
ers, 3, 1267.

APPORTIONMENT LAWS, see Elections, 1,
981; Officers, etc., 2, 1069; States, 2, 1703.

APPRENTICES. No new cases or discus-
sions have been found within the period
covered.

ARBITRATION AND AWARD, 1, 205.

ARCHITECTS, see Bullding and Construe-
tion Contracts, 1, 381.

ARGUMENT OF COUNSEL, 1, 209.

ARRAIGNMENT AND PLEAS, see Indict-
ment and Prosecution, 2, 307.

ARREST AND BINDING OVER, 1, 214,

ARREST OF JUDGMENT, see New Trial and
Arrest of Judgment, 2, 1037.

ARREST ON CIVIL PROCESS, see Civil Ar-
rest, 1, 526. :

ARSON, 2, 217. See, also, Fires, 3, 1.

ASSAULT AND BATTERY, 1, 218.

ASSIGNMENTS, 1, 222.

ASSIGNMENTS FOR BENEFIT OF CRED-
ITORS, 1, 227.

ASSIGNMENT OF ERRORS, see Appeal and
Review, 1, 85; Indictment and Prosecu-
tion. 2, 307.

ASSISTANCE, WRIT OF, 1, 232.

ASSOCIATIONS AND SOCIETIES, 1, 233.

ASSUMPSIT, 1, 236.

ASSUMPTION OF OBLIGATIONS, see Nova-
tion, 2, 1061; Guaranty, 2, 144; Frauds,
Statute of, 2, 108, also Mortgages, 2, 906.

ASSUMPTION OF RISK, see Master and Serv-
ant, 2, 801,

ASYLUMS, see Charitable and Correctional
Institutions, 1, 507.

ATTACHMENT, 1, 239. 4o .

, see Criminal Law, 1, 828, an

ATTan;:)]:adcl:chtltles like Homicide, 2, 223; Rape,
2, 1463.

ATTORNEYS AND COUNSELORS, 1, 261.

ATTORNEYS FOR THE PUBLIC, see Attor-
neys and Counselors, 1, 279,

AUCTIONS AND AUCTIONEERS, 1, 283.

see Evidence, 1,

TOPICAL INDEX.

AUDITA QUERELA, see Judgments, 2, 581.
AUS'I‘SI;ALIAN BALLOTS, see Elections, 1,

AUT8R2173FOIS ACQUIT, see Criminal Law, 1,

B.

BAGGAGE, see Carrfers, 1, 493; Inns, Res-
taurants, etc., 2, 453,

BAIL IN CIVIL ACTIONS, 1, 283.

BAIL IN CRIMINAL PROCEEDINGS, 1, 284.

BAILMENT, 1, 288.

BANKING AND FINANCE, 1. 289.

BANKRUPTCY, 1, 311,

BASTARDS, 1, 339.

BENEFICIARIES, see Insurance. 2, 479;
Trusts, 2, 1924; Wills, 2, 2076; Fraternal.
etc., Associations, 2, 79.

BENEFICIAL ASSOCIATIONS, see Fratern~!
and Mutual Benefit Associations, 3, 479,
;.{zo Associatlons, 1, 233; Corporations, 1,

BETTERMENTS. see Ejectment, 1, 969,

BETTING AND GAMING, 1, 340.

BIGAMY, 1, 342,

BILL OF DISCOVERY, see Discovery and In-
spection, 1, 930.

BILLS AND NOTES, see Negotiable Instru-
x;;gnta, 3, 1013; Banking and Finance, 1,

BILLS IN EQUITY, see Equity, 1, 1048; and
to the special relief prayed see such ti-
tles as Judgments, 3, 681; Quieting Title,
2, 1366.

BILLS OF LADING, see Carriers, 1, 426;
Sales, 3, 1637; Negotiable Instruments, 2,
1018.

BILLS OF SALE, see Sales, 2, 1527; Chattel
Mortgages, 1, 513; Fraudulent Convey-
ances, 2, 116,

BLACKMAIL, 1, 348,

BLENDED PROPERTIES, see Accession angd’
Confusion of Property, 1, 7; Conversion
as Tort, 1, 706; Conversion in Equity, 1,
707; Trusts, 3, 1924; Wills, 3, 3076.

BOARD OF HEALTH, see Health, 3, 173.

BOARDS, see Officers and Public Employes.
2, 1069, also see various titles like Coun-
ties, 1, 820; Municipal Corporations, 2,
940,

BODY EXECUTION, see Civil Arrest, 1, 528.

BONA FIDES, see Negotiable Instruments. 2,
1013; Notice and Record of Title, 3, 1053.

BONDS, 1, 343. See, also. Municipal Bonds.
3, 931; Countles, 1, 820; Municipal Corpo-
rations, 2, 940; States, 2, 1703.

BOTTOMRY AND RESPONDENTIA, see Ship-
ping and Water Traffic, 2, 1648.

BOUGHT AND SOLD NOTES, see Frauds.
Statute of, 2, 108; Brokers, 1, 360; Fac-
tors, 1, 1200, '

BOUNDARIES, 1, 346.

BOUNTIES, 1, 353.

BRANDS AND MARKS. see Animals, 1, R4;
Trade-Marks and Trade-Names, 2, 1881.

BREACH OF MARRIAGE PROMISE, 1, 353.

BREACH OF THE PEACE, see Disorderly
Conduct, 1, 946; Surety of the Peace, 2,
1776.
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BRIBERY, 1, 354.
BRIDGES, 1, 365.
BROKERS, 1, 360.
RUILDING AND
TRACTS, 1, 374.
nuns.gme AND LOAN ASSOCIATIONS, 1,
BUILDINGS, 1, 404.
BURDEN OF PROOF, see Evidence, 1, 1188.
BURGLARY, 1, 411.

BURNT RECORDS, see Restoring Instru-
ments and Records, 2, 1620.

BY-LAWS, see Associations and Socletles, 1,
2384; Corporations, 1, 764.

C.

CALENDARS, see Dockets, etc., 1, 953.
CANALS, 1, 412.

CANCELLATION OF INSTRUMENTS, 1, 413.
CANVASS OF VOTES, see Elections, 1, 988.
CAPITAL, see Corporations, 1, 744; Partner-

ship, 3, 1106; Banking and Finance, 1.
289.

CARLISLE TABLES, see Damages, 1, 833:
Death by Wrongful Act, 1, 865; Evidence.
1, 1136.

CARRIERS, 1, 421.

CARRYING WEAPONS, see Constitutiona!
Law, 1, 611; Weapons, 3, 2071.

CAR TRUSTS, see Rallroads, 3, 1382,

CASE, ACTION ON, 1, 496.

CASE. AGREED, see Appeal and Review, 1.
85; Subdivision of Controversy, 3, 1767.

CASE CERTIFIED, see Appeal and Review,
1, 89.

CASE SETTLED, see Appeal and Review, 1.
134.

CASH, see Payment and Tender, 3, 1158.

CATCHING BARGAIN, see Assignments, 1,
222; Estates of Decedents, 1, 1090; Life
Estates, Remainders and Reversions, 2.
741; Fraud and Undue Influence, 3, 104.

CAUSES OF ACTION AND DEFENSES, 1.
496.

CEMETERIES, 1, 497.

CENSUS AND STATISTICS, 1, 499.

CERTIFICATE OF DOUBT, see Appeal and
Review, 1, 85.

CERTIFICATES OF DEPOSIT, see Banking
and Finance, 1, 302; Negotiable Instru-
ments, 3, 1013,

CERTIORARI, 1, 499,

CHALLENGES, see Jury, 3, 833.

CHAMBERS AND VACATION, see Courts, 1,
824; Judges, 3, 677.

CHAMPERTY AND MAINTENANCE, 1, 506.

CHANGE OF VENUE, see Venue, etc., 3, 3000.

CHARACTER EVIDENCE, see Indictment
and Prosecution, 3, 334; Witnesses, 2163.

CHARITABLE AND CORRECTIONAL IN-
STITUTIONS, 1, §507.

CHARITABLE GIFTS, 1, 510.

CHARTER PARTY, see Shipping and Water
Trafc. 3, 1048,

CHATTEL MORTGAGES, 1, 513.

.CONSTRUCTION .CON-

vii

CHATTELS, see titles treating of various
rights in personalty other than choses in
action. Distinction between chattels and
realty, see Property, 2, 1279.

CHEATS, see False Pretenses, 1, 1205; De-
c::t, 1, 873; Fraud, etc., 3 104, and the
like.

CHECKS, see Banking, etc., 1, 302; Negotia-
ble Instruments, 2, 1013.

CHILDREN, see Parent and Child. 3, 1089;
Infants, 2, 392; Descent and Distribution,
1, 922; Wills, 3, 2076.

CHINESE, see Allens, 1, 68, 69.

CITATIONS, see Process, 3, 1269; Estates of
Decedents, 1, 1090; Appeal and Review, 1,
86.

CITIZENS, 1, 526.

CIVIL ARREST, 1, 526.

CIVIL DAMAGE ACTS, see Intoxicating Liq-
uors, 2, 564.

CIVIL DEATH, see Convicts, 1, 708.

CIVIL RIGHTS, 1, 530,

CIVIL SERVICE, see Officers and Public Em-
ployes, 3, 1069.

CLEARING HOUSES, see Banking and Fi-
nance, 1, 289,

CLERKS OF COURT, 1, §31. )

TLOUD ON TITLE, see Covenants for Title,

1, 826; Quieting Title, 3, 1366; Vendors
and Purchasers, 3, 1976.

_LUBS, see Associations and Societies, 1, 333.
CODICILS, see Wills, 3, 2077.

COG:;(S)VIT. see Confession of Judgment, 1,

COLLEGES AND ACADEMIES, 1, 534.

“OLLISION, see S8hipping and Water Trafic,
3, 1645.

COLOR OF TITLE, see Adverse Possession,
1, 86.

COMBINATIONS AND MONOPOLIES, 1, 536.

COMMERCE, 1, 638.

COMMITMENTS, see Arrest and Binding
Over, 1, 214; Contempt, 1, 618; Indict-

ment and Prosecution, 3, 307; Fines, 1,
1208.

COMMON AND PUBLIC SCHOOLS, 1, 544.

COMMON LAW, 1, 548.

COMMUNITY PROPERTY, see Husband and
Wife, 3, 246.

COMPARATIVE NEGLIGENCE,
gence, 3, 996.

COMPLAINT FOR ARREST, see Arrest and
Binding Over, 1, 214

COMPLAINTS IN PLEADING, see Pleading,
2, 1178.

COMPOSITION WITH CREDITORS, 1, 588,
COMPOUNDING OFFENSES. No cases have
been found during the period covered.
CONCEALED WEAPONS, see Weapons, 3,

2071.

CONCEALMENT OF BIRTH OR DEATH, 1,
568.

CONDITIONAL SALES, see Chattel Mortga-
ges, 1, 613; Fraudulent Conveyances, 3,
116; Sales, 3, 1527.

CONFESSION AND AVOIDANCE, see Plead-
ing, 3, 1178.

CONFESSION OF JUDGMENT, 1, B558.

see Negli-
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CONFESSIONS, see Indictment and Prosecu-
tion, 2, 307.

CONFISCATION, see Constitutional Law
(Due Process), 1, §91; Fish and Game
Law, 3, 6.

CONFLICT OF LAWS, 1, 559.

CONFUSION OF GOODS, see Accession and
Confusion of Property, 1, 7.

CONNECTING CARRIERS, see Carriers, 1,
424; Rallroads, 2, 1382,

CONSIDERATION, see Contracts, 1, 630.

CONSOLIDATION, (of actions) see Trial, 2,
1907; (of corporations) see Corporations
1, 739.

CONSPIRACY, 1, 6686.

CONSTABLES, see Sheriffs and Constables, 3,
1640.

CONSTITUTIONAL LAW, 1, 569.

CONSULS, see Ambassadors and Consuls, 1,

CONTEMPT, 1, 611.

CONTINUANCE AND POSTPONEMENT, 1,
[}

CONTRACT LABOR LAW, see Aliens, 1, 67.

CONTRACTS, 1, 626,

CONTRACTS OF AFFREIGHTMENT, see
Carriers, 1, 421; Shipping and Water
Traflic, 3, 1648.

CONTRACTS OF HIRE, see Bailment, 1, 288.

CONTRIBUTION, 1, 704.

CONTRIBUTORY NEGLIGENCE, see Negli-
gence, 3, 996.

CONVERSION AS TORT, 1, 705.

CONVERSION IN EQUITY, 1, 707.

CONVICTS, 1, 708.

COPYRIGHTS, 1, 708.

CORAM NOBIS AND CORAM VOBIS, see Ap-
peal and Review, 1, 85. The various
statutory substitutes for the remedy by
writ Coram Nobis are usually considered
as part of the law of judgments. See
Judgments, 2, 681.

CORONERS, 1, 709.

CORPORATIONS, 1, 710.

CORPSES AND BURIAL, 1, 807.

CORPUS DELICTI, see Criminal Law, 1, 837;
Indictment and Prosecution, 3, 307.

CORROBORATIVE EVIDENCE, see Evi-
dence, 1, 1136; Indictment and Prosecu-
tion, 2, 307; Witnesses, 3, 2163; Trial (ex-
clusion of cumulative evidence), 2, 1912;
Divorce, 1, 946; Seduction, 2, 1619; Rape,
3, 1463.

COSTS, 1, 808.

COUNTERFEITING, 1, 816,

COUNTIES, 1, 816.

COUNTS AND PARAGRAPHS, see Pleading,
2, 1178.

COUNTY COMMISSIONERS OR SUPERVIS-
ORS, see Countles, 1, 816; Highways and
Streets, 3, 177; Towns; Townships, 3,
1877.

COUNTY SEAT, see Counties, 1, 816.

COUPLING CARS, see Master and Servant
(injuries to servants), 2, 1411; Raflroads
(statutory regulations), 2, 801.

COUPONS, see Bonds, 1, 343, and titles re-
lating to public or private corporations
which customarily issue bonds (Interest
coupons); Negotiable Instruments, 2,
1013; Carriers (coupon tickets), 1, 421.

TOPICAL INDEX.

COURT COMMISSIONERS, see Courts, 1, 824;
Judges, 2, 577.

COURTS, 1, 824,

COVENANT, ACTION OF. No cases have
come to the notice of the editor during
the time covered.

COVENANTS, see titles relating to instru-
ments wherein covenants are embodied,
e. g. Contracts, 1, 626; Deeds of Convey-
ance, 1, 908; Landlord and Tenant (leas-
es), 3, 669; Vendors and Purchasers (land
contracts), 2, 1976; see Bulldings (cove-
nants restrictive), 1, 404.

COVENANTS FOR TITLE, 1, 825.

COVERTURE, see Husband and Wife, 3, 246,

CREDIT INSURANCE, see Indemnity, 3, 398;
Insurance, 3, 479.

CREDITORS’ SUITS, 1, 826.

CRIMINAL CONVERSATION, see Husband
and Wife (Civil liability), 3, 283; Adul-
;ery (crime), 1, 29; Divorce (ground), 1,

45.

CRIMINAL LAW, 1, 827.

CROPS, see Agriculture, 1, 67; Emblements
and Natural Products, 1, 1000; Landlord
and Tenant (renting for crops), 3, 680,
683; Chattel Mortgages (mortgages on
crops), 1, 513.

CROSS BILLS AND COMPLAINTS, see Equi-
ty, 1, 1048; Pleading, 3, 1178. .

CROSSINGS, see Highways and Streets, 3,
177; Rallroads, 3, 1383,

CRUEL AND UNUSUAL PUNISHMENTS, see
Constitutional Law, 1, 699; Criminal Law,
1, 829.

CRUELTY, see Animals, 1, 84; Divorce, 1,
496; Infants, 3, 392; Parent and Chilq, 2,
1089.

CUMULATIVE EVIDENCE, see Trial (recep-
tion and exclusion of evidence), 2, 1912;
New Trial, etc. (newly discovered cumu-
lative evidence), 3, 10465.

CUMULATIVE PUNISHMENTS, see Criminal
Law, 1, 829, .

CUMULATIVE VOTES, see Corporations, 1,
766.”

CURATIVE ACTS, see Statutes, 3, 1707,

CURTESY, 1, 830.

CUSTOMS AND USAGES, 1, 830.

CUSTOMS LAW, 1, 831.

D.

DAMAGES, 1, 833.

DAMNUM ABSQUE INJURIA, see Causes of
Action, 1, 496; Torts, 3, 1875; compare
Negligence, 2, 996.

DAMS, see Navigable Waters, 2, 989; Ripa-
rian Owners, 3, 1622; Waters and Water
Supply, 2, 2034.

DATE, see titles treating of the various in-
struments as to the necessity and effect
of a date; see Time, 2, 1871, as to compu-
tation.

DAYS, see Holidays, 2, 209; Sunday, 2, 1772;
Time, 2, 1871.

DEAD BODIES, see Corpses and Burial, 1,
807.

DEAF MUTES. No cases have been found
during the period covered. Compare
Fraud and Undue Influence, 3, 104; In-
competency, 2, 295; Negligence, 2, 995.
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DEATH AND SURVIVORSHIP, 1, 865.
DEATH BY WRONGFUL ACT, 1, 856.

DEBENTURES, see Corporations,
Railroads, 3, 1382.

DEBT, see titles descriptive of the various
instruments and agreements predicated
on debt or evidencing debt (Accounts
Stated, etc., 1, 15; Contracts, 1, 626;
Bonds, 1, 343; Negotiable Instruments, 2,
1013; Chattel Mortgages, 1, 513; Mort-
gages, 3, 905; Implied Contracts, 2, 285,
and the like), also titles relating to pro-
ceedings for liquidation of affairs of
persons or corporations (Bankruptey, 1,
811; Assignments for Benefit of Creditors,
1, 231, 232; Corporations, 1, 799; Estates
of Decedents, 1, 1101-1110; Partnership,
3, 1106, and the like), titles relating to
transfer or discharge of debt (Assign-
ments, 1, 222; Accord and Batisfaction, 1,
8; Novation, 3, 1061; Releases, 3, 1498,
and titles relating to specific kinds of
debt or security), also titles descriptive
of remedies for collection of debts (As-
sumpsit, 1, 236; Creditors’ Suit, 1, 826;
Forms of Action, 3, 72, and code reme-
dies as applied in substantive titles al-
ready enumerated) also titles relating to
corporations or associated persons, or to
classes of persons not sui juris (Asso-
ciations, etc., 1, 233; Partnership, 3, 1106;
Corporations, 1, 799; Infants, 2, 892; Hus-
band and Wife, 3, 246; Insane Persons, 2,
464; Guardianship, 3, 148; Trusts, 3, 1924,
and the like).

DEBT, ACTION OF. No cases have been
found during the period covered.

DEBTS OF DECEDENTS, see Estates of De-
cedents, 1, 1090.

DECEIT, (8pecial article, Vol. 1, page 878 in-
cluding both old and current cases).

DECLARA TIONS, see BHEvidence, 1,
Pleadings, 3, 1178.

DECOY LETTERS. see Postal Laws, 3, 1283.

DEDICATION, 1, 903.

DEEDS OF CONVEYANCE, 1, 908.

DEFAULTS, 1, 913.

DEFINITE PLEADING, see Pleading, 3, 1178;
Equity, 1, 1068. '

DEL CREDERE AGENCY, see Agency, 1, 43;
Factors, 1, 1200.

DEMAND, see titles treating of particular
rights or remedies of which demand may
be an element. Compare Payment and
Tender, 3, 1168; Payment into Court, 32,
1163.

DEMURRAGBE, see Carriers, 1, 421; Shipping
and Water Traflic, 3, 1648.

DEMURRERS, see Pleading, 3, 1178; Bquity,
1, 1076.

DEMURRER TO EVIDENCE, see Directing
Verdict, etc., 1, 926.

DEPARTURE, see Pleading, 3, 1178.

DEPOSITIONS, 1, 917.

DEPOSITS, see Warehousing and Deposits, 3,
1163; Banking, etc., 1, 303; Payment into
Court, 3, 1163.

DEPUTY. see Officers and Public Employes,
3, 1069, also titles relating to particular
offices as Sheriffs, etc., 3, 1640.

DESCENT AND DISTRIBUTION. 1, 9232.

1, T710;

1136;

ix

DETECTIVES, see Municipal Corporations
(police organizations), 2, 947; Officers
and Public Employes, 3, 1069; Licenses
(private detectives), 2, 730, and as to
their credibility as witnesses, see Wit-
nesses, 2, 2163; Indictment and Prosecu-
tion, 3, 307; Bvidence, 1, 1136; Divorce, 1,

DETERMINATION OF CONFLICTING
CLAIMS TO REALTY, see Quieting Title,
2, 1866.

DETINUE, 1, 924.

DEVIATION, see Carriers, 1, 421; Marine In-
surance, 3, 792; Shipping and Water Traf-
fic, 3, 1648.

DILATORY PLEAS, see Abatement and Re-
vival, 1, 1; Pleading, 3, 1178.

DIRECTING VERDICT AND DEMURRER
TO EVIDENCE, 1, 926.

DISCLAIMERS, see Causes of Action and De-
fenses, 1, 496; Costs, 1, 808; Pleading, 3,
1178.

DISCONTINUANCE, see Dismissal and Non-
suit, 1, 987.

DISCOVERY AND INSPECTION, 1, 980.

DISCRETION, see articles treating of pro-
cedure or rellef resting in discretion.
Review or control of discretion, see Ap-
peal and Review, 1, 170; Mandamus, 3,
771; Prohibition, Writ of, 3, 1278; Certio-
rar{, 1, 499.

DISFRANCHISEMENT, see Elections, 1, 881,

DISMISSAL AND NONSUIT, 1, 9387.

DISORDERLY CONDUCT, 1, 945.

DISORDERLY HOUSES, 1, 9465.

DISSOLUTION, see Corporations,
Partnership, 3, 1106.

DISTRESS, see Landlord and Tenant, 2, 668.

DISTRICT ATTORNEYS, see Attorneys and
Counselors, 1, 279.

DISTRICT OF COLUMBIA, see Territories
and Federal Possessions, 2, 1868.

D!!TU:{BANCE OF PUBLIC ASSEMBLAGE,
1, 946.

DIVIDENDS, see Corporations, 1, 710; Bank-
ruptcy, 1, 811; Assignments, etc., 1, 322;
Insolvency, 3, 469.

DIVISION OF OPINION, see Appeal and Re-
view, 1, 86; Judgments, 2, 581; Stare De-
cisis, 3, 1698.

DIVORCE, 1, 945.

DOCKETS, CALENDARS, AND TRIAL LISTS,
1, 953.

DOCUMENTS IN EVIDENCE, see Evidence,
1, 1168; Indictment and Prosecution, 3,
307.

DOMICILE, 1, 964.

DOWER, 1, 968,

DRAINS, see Sewers and Drains, 3, 1628; Wa-
ters and Water Supply, 3, 2034; Publtic
‘Works, etc., 3, 1828,

DRUGS; DRUGGISTS, see Medicine and Sur-
gery, 3, 887; Poisons, 3, 1252.

DRUNKENNESS, see Intoxicating Liquors, 2,
65564; Habitual Drunkards. 3, 159; Incom-
petency, 3, 295.

DUELING. No cases have been found during
the period covered.

DUE PROCESS, see Constitutional Law, 1,

[

1, 1735;
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DUPLICITY, see Pleading, 3, 1178.
DURESS, 1, 962,
DYING DECLARATIONS, see Homicide, 2,

223
E.

EASEMENTS, 1, 962.

ECCLESIASTICAL LAW, see Religious So-
cletles, 2, 1602.

EIGHT HOUR LAWS, see Master and Serv-
ant, 3, 801; Constitutional Law, 1, 569;
Public Works, etc., 3, 1328; Officers and
Public Employes, 3, 1069.

EJECTMENT, 1, 969.

ELECTION OF REMEDIES AND RIGHTS, 1,

ELECTIONS, 1, 981,

ELECTRICITY, 1, 996.

EMBEZZLEMENT, 1, 998,

EMBLEMENTS AND NATURAL PRODUOCTS,
1, 1000.

EMBRACERY. No cases have been found
during the period covered.

EMINENT DOMAIN, 1, 1002.

ENTRY, WRIT OF, see Ejectment, 1, 969.

EQUITABLE ASSIGNMENTS, see Assign-
ments, 1, 224.

EQUITABLE ATTACHMENT,
ment, 1, 248.

EQUITABLE DEFENSES, see Equity, 1, 1048.

EQUITY, 1, 1048,

ERROR CORAM NOBIS, see Judgments, 3,
681.

ERROR. WRIT OF, see Appeal and Review,
1, 86.

ESCAPE, 1, 1089.

ESCHEAT, 1, 1089.

ESCROWS, 1, 1089,

KESTATES OF DECEDENTS, 1, 1090.

ESTATES TAIL, see Real Property, 3, 1463.

ESTOPPEL, 1, 1130.

EVIDENCE, 1, 1136.

EXAMINATION BEFORE TRIAL, see Dis-
covery and Inspection, 1, 930.

EXAMINATION OF WITNESSES, 1, 1166.

EXCEPTIONS AND OBJECTIONS, see Sav-
Ing Questions for Review, 2, 1690; Equi-
ty, 1, 1078, 1079; Masters in Chancery, 3,
867; Reference, 3, 1484; Trial, 3, 1907.

EXCEPTIONS, BILL OF, see Appeal and Re-
view, 1, 129,

EXCHANGE OF PROPERTY, 1, 1176.

EXCHANGES AND BOARDS OF TRADE, 1,
1176.

EXECUTIONS, 1, 1178,
rest, 1, 526.

EXECUTORS AND ADMINISTRATORS, see
Estates of Decedents, 1, 1090,

EXEMPLARY DAMAGES, see Damages, 1,
836.

EXEMPTIONS, 1,
steads, 3, 210.

EXHIBITIONS AND SHOWS, 1, 1196.

EXHIBITS, see Pleading, 2, 1178; Equity, 1,
1069; Trlal (reception of evidence), 2,
1912; Appeal and Review (inclusion in
record), 1, 127,

EXPERIMENTS, see Evidence, 1, 1186.

see ' Attach-

See, also, Civil Ar-

1192. See, also, Home-

EXPERT EVIDENCE, see Evidence, 1, 1157.
EXPLOSIVES AND COMBUSTIBLES, 1, 1197.

EX POST FACTO LAWS, see Constitutional
Law, 1, 669; Criminal Law, 1, 827,

EXPRESS COMPANIES, see Carriers, 1, 421;
Railroads, 2, 1382; Corporations, 1, 710.

EXTORTION, 1, 1198, See, also, Blackmalil,
1, 343; Threats, 2, 1871.

EXTRADITION, 1, 1199,

F.
FACTORS, 1, 1200,
FACTORS' ACTS, see Factors, 1, 1200;
Pledges, 2, 1243; Sales, 2, 1527.

FALSE IMPRISONMENT, 1, 1201.

FALSE PERSONATION. No cases have been
found during the period covered.

FALSE PRETENSES AND CHEATS, 1, 1204.

FALSE REPRESENTATIONS, see Decelt, 1,
888; Fraud and Undue Influence, 2, 104;
Estoppel, 1, 1128; Sales (warranties), 2,

1543; Insurance (warranties), 2, 6506, and
all contract titles.

FALSIFYING RECORDS, 2,
1482.

FAMILY SETTLEMENTS, see Estates of De-
cedents, 1, 1090.

FELLOW SERVANTS, see Master and Serv-
ant, 3, 801.

FENCES, 1, 12086.
ers, 1, 22,

FERRIES, 1, 1207,
FIDE7I§ITY INSURANCE, see Insurance, s,
479,

see Records,

See, also, Adjoining Own-

FILINGS, see Pleading, 3, 1178; Notice and
Record of Title, 3, 1068. Records, and
titles treating of matters in respect of
which papers are or may be filed.

FINAL JUDGMENTS AND ORDERS, see Ap-
peal and Review, 1, 85.

FINDING LOST GOODS, see Property, a, 1279.

FINDINGS, see Verdicts and Findings, 2,
2009,

FINES, 1, 1208.

FIRES, 3, 1.

FISH AND GAMEB LAW, 3, 6.

FIXTURES, 2, 9.

FOLIOING PAPERS, see Motions and Orders,
2, 929; Pleading, 3, 1178.

FOOD, 3, 10.

FORCIBLE ENTRY AND DETAINER, 3, 11.

FORECLOSURE OF MORTGAGES ON LAND,
2, 14.

FOREIGN CORPORATIONS, 3, 40,

FOREIGN JUDGMENTS, 2, 50.

FOREIGN LAWS, see Conflict of Laws,
659; Evidence, 1, 1186.

FORESTRY AND TIMBER, 2, 62.

FORFEITURES, see Penalties and Forfeit-
ures, 2, 1166.

FORGERY, 3, 57.
FORMER ADJUDICATION, 32, 60.

FORMER CONVICTION OR ACQUITTAL, seo
Criminal Law, 1, 827,

FORMS OF ACTION, 3, 72.
FORNICATION, 3, 74.

1,
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FORTHCOMING AND DELIVERY BONDS,
see Attachment, 1, 239; Executions, 1,
1178; Replevin, 2, 1514.

FORWARDERS, see Carriers, 1, 421.

FRANCHISES, 2, 74.

FRATERNAL AND MUTUAL BENEFIT AS-
SOCIATIONS, 2, 79.

FRAUD AND UNDUE INFLUENCE, 3, 104.

FRAUDS, STATUTE OF, 3, 108.

FRAUDULENT CONVEYANCES, 2, 116.

FREEMASONS, see Assoclations and Socie-
ties, 1, 233; Fraternal and Mutual Bene-
fit Associations, 2, 79.

FRIENDLY S8UITS, see Pleading, 2, 1178;
Appeal and Review, 1, 85. , |

FRIEND OF THE COURT, see Amicus Cu-
riae, 1, 79.

FUNDS AND DEPOSITS IN COURT, see Pay-
ment into Court, 2, 1163.

G.

GAMBLING CONTRAOTS, 3, 129.

GAME AND GAME LAWS, see Fish and
Game Laws. 3, 6.

GAMING, see Betting and Gaming, 1, 340;
Gambling Contracts, 2, 129.

GAMING HOUSES, see Betting and Gaming,
1, 340; Disorderly Houses, 1, 945.

GARNISHMENT, 2, 130.

GAS, 3, 139.

GENERAL AVERAGE, see 8hipping and Wa-
ter Traffic, 3, 1648. )

GENERAL ISSUE, see Pleading, 3, 1178.

GIFTS, 3, 140.

:00D WILL, 2, 142,

GOVERNOR, see States, 3, 1703; Officers and
Public Employes, 2, 1069.

GRAND JURY, 2, 142.

GROUND RENTS, see Landlord and Tenant,
3, 668.

GUARANTY, 2, 144.

GUARDIANS AD LITEM AND NEXT
FRIENDS, 2, 148.

GUARDIANSHIP, 2, 148.

H.

HABEAS CORPUS AND REPLEGIANDO, 3,
1865.

HABITUAL DRUNKARDS, 2, 159.
HABITUAL OFFENDERS. No cases have
been found during the period covered.
HAN‘DW;?.ITING, PROOF OF, see Evidence,

1, 1136,

HARBOR MASTERS, see Shipping and Wa-
ter Trafiic, 2, 1648.

HARMLESS AND PREJUDICIAL ERROR, 3,
159.

HAWKERS AND PEDDLERS, see Peddling,
2, 11866.

HEALTH, 2, 173.

HEARING, see Appeal and Review, 1, 185;
Equity, 1, 1082; Motions and Orders, 2,
929; Trial, 3, 1907.

HEARSAY, see Evidence, 1, 1148; Indictment
and Prosecution, 3, 334.

‘HEIRS, DEVISBES, NEXT OF KIN AND
LEGATEES, see Descent and Distribu-
tion, 1, 922: Estates of Decedents, 1, 1090;
Wills, 2, 2076.

xi

HBERD LAWS., see Animals, 1, 79.
HIGHWAYS AND STREETS, 3, 177,
HOLIDAYS, 2, 209.

HOMESTEADS, 2, 210.

HOMICIDE, 3, 223.

HORS? RACING, see Betting and Gaming, 1,
841.

HORSES, see Animals, 1, 79; Sales (war-
ranty), 3 1643.

HOSPITALS, see Charitable,
tions, 1, 510.

HOUSES OF REFUGE AND REFORMATO-
RIES, see Charitable, etc., Institutions,
1, 607.

HUSBAND AND WIFE, 2, 346.
I.

ICE, see Riparian Owners, 2, 1522; Waters
and Water Supply, 3 2034.

ILLEGAL CONTRACTS, see Implled Con-
tracts, 2, 291; Contracts, 1, 626.

IMMIGRATION, see Aliens, 1, 68; Domiclle, 1,
964.

IMPAIRING OBLIGATION OF CONTRACT,
see Constitutional Law, 1, 586.

IMPEACHMENT, see Officers, etc., 2, 1069;
Witnesses, 3, 2163; Examination of Wit-
nesses, 1, 1166.

IMPLIED CONTRACTS, 3, 286.

IMPLIED TRUSTS, see Trusts, 3, 1924.
IMPLIED WARRANTIES, see Sales, 3, 1627.
IMPOUNDING, see Animals, 1, 82.

IMPRISONMENT FOR DEBT, see Civil Ar-
rest, 1, 526; Constitutional Law, 1, 569.

IMPROVEMENTS, see Accession and Confu-
sion of Property, 1, 7; Ejectment, 1, 980;
Implied Contracts, 3, 286; Landlord and
Tenant, 3, 668; Partition, 2, 1097; Public
Works and Improvements, 2, 1328; Tres-
pass (to try title), 3, 1903.

INCEST, 2, 296.
INCOMPETENCY, 2, 296.

INDECENCY, LEWDNESS AND OBSCEN-
ITY, 2, 297.

INDEMNITY, 32, 298.

INDEPENDENT CONTRACTORS, 2, 308,
INDIANS, 3, 304.

INDICTMENT AND PROSECUTION, 3, 807.

INDORSING PAPERS, see Motions and Or-
ders, 3, 929; Pleading, 2, 1178.

INFAMOUS CRIMES, see Indictment and
Prosecution, 3, 307; Witnesses, 3, 2163.

INFANTS, 3, 39032.

INFORMERS, see Penalties and Forfeitures,
2, 1166.

INJUNCTION, 3, 397.

INNS, RESTAURANTS
HOUSES, 3, 453.

INQUEST OF DAMAGES, see Trlal, 3, 1907.

INQUEST OF DEATH, 3, 464.

INSANE PERSONS, 3, 464.

INSOLVENCY, 2, 469.

INSPE;:;I(‘)ION. see Discovery and Inspectlon,
1, .

INSPECTION LAWS, 3, 460,

INSTRUCTIONS, 3, 461.

INSURANCE, 2, 479.

etc., Institu-

AND LODGING
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INTEREST, 32, 547.
INTERNAL REVENUE LAW, 3, 650.
INTERNATIONAL LAW, 3, 662.

INTERPRETATION, see titles treating of the
various writings of which an interpreta-
tion is sought, as Contracts, 1, 626.

INTERPRETERS, see Examination of Wit-
nesses, 1, 1168.

INTERSTATE COMMERCE, see Commerce, 1,
638.

INTERVENTION, see Parties, 3, 1092,
INTOXICATING LIQUORS, 2, 564.

INTOXICATION, see Incompetency, 2, 295;
Intoxicating Liquors, 3, 554.

INVENTIONS, see Patents, 2, 1184.

INVESTMENTS, see Estates of Decedents, 1,
1090; Trusts, 3, 1924, also as to invest-
ment institutions, see Banking and Fi-
nance, 1, 289,

IRRIGATION, see Waters and Water 8upply,
2, 2034; Riparian Owners, 3, 1522.

ISLANDS, see Boundaries, 1, 346; Navigable
Waters, 2, 989; Waters and Water Sup-
ply, 2, 2034; Riparian Owners, 3, 15232,

ISSUE, see Wills (interpretation), 3, 2076.
ISSUES TO JURY, see Equity, 1, 1080; Jury.
3, 638.

JEOFAILS, see Harmless and Prejudicial Er-
ror, 2, 169; Pleading, 3, 1178, and like
titles.

JEOPARDY, see Criminal Law, 1, 827; In-
dictment and Prosecution, 3, 307.

JETTISON, see Marine Insurance, 3, 7932;
Shipping, etc., 2, 1648.

JOINDER OF CAUSES, see Pleading, 3, 1178.
JOINT ADVENTURES, 2, 676.

JOINT EXECUTORS AND TRUSTEES, see
Estates of Decedents, 1, 1090; Trusts, 3,
1924.

JOINT LIABILITIES OR AGREEMENTS, see
Contracts, 1, 626, and like titles; Torts, 2,
1876.

JOINT STOCK COMPANIES, 3, 576.

JOINT TENANCY, see Tenants in Common
and Joint Tenants, 3, 1862.

JUDGES, 3, 577.

JUDGMENT NOTES, see Confession of Judg-
ment, 1, 568.

JUDGMENTS, 3, 581,

JUDICIAL NOTICE,
Pleading, 2, 1178,

JUDICIAL SALES, 3, 601.
JURISDICTION, 3, 604.

JURY, 3, 638.

JUSTICES OF THE PEACE, 2, 661.

K.

KIDNAPPING, 2, 668. -

L.

LABOR UNIONS, see Trade Unions, 2, 1888;
Assoclations and Socleties. 1, 233; Con-
spiracy (boycotting), 1, 666; Injunctions,
2, 3917.

LACHES, see Equity, 1, 1063.

LAKES AND PONDS, see Navigable Waters,
2, 989; Waters and Water Supply, 2, 2034.

see Evidence, 1, 1137;
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LANDLORD AND TENANT, %, 668.

LAND PATENTS, see Public Lands, 2, 1295,

LARCENY, 3, 696. ,

LASCIVIOUSNESS, see Indecency, Lewdness,
and Obscenity, 3, 297.

LATERAL RAILROADS, see Eminent Do-
malin, 1, 1002; Railroads, 3, 1382.

LATERAL SUPPORT, see Adjoining Owners,
1, 21,

LAW OF THE ROAD, see Highways and
Streets, 2, 177.

LEASES, see Landlord and Tenant, 2, 668:
Bailment (hiring eof chattels), 1, 28S;
Sales (conditional sale and lease).

LEGACIES AND DEVISES, see Estates of
Decedents, 1, 1103; Wills, 2, 2076.

LEGAL CONCLUSIONS, see Pleading, 2, 1178.

LEGATEES., see Estates of Decedents, 1,
1103; Wills, 3, 2076.

LETTERS, see Postal Law, 3, 1263; Evidence
(letters as evidence), 1, 11563; Contracts
(letters as offer and acceptance), 1, 626.

LETTERS OF CREDIT, see Banking and
Finance, 1, 289; Negotiable Instruments,
2, 1013,

LEVEES, see Waters and Water Supply, 2.
2034; Navigable Waters, 3, 989.

LEWDNESS, see Indecency, Lewdness, and
Obscenity, 2, 297.

LIBEL AND SLANDER, 3, 706.

LICENSES, 32, 730.

LICENSES TO ENTER ON LAND, 3, 734.

LIENS, 3, 736.

LIFE ESTATES, REVERSIONS AND RE-
MAINDLRS, 3, 741.

LIFE INSURANCE, see Fraternal and Mu-
tual Benefit Ass'ns, 3, 79; Insurance, 2..

479,
LIGHT AND AIR, see Adjoining Owners, 1.
21; Easements, 1, 9%62; Injunctions, 2,

397; Nuisance, 2, 1062.

LIMITATION OF ACTIONS, 3, 7486.

LIMITED PARTNERSHIP, see Partnership,.
3, 1106; Joint Stock Companies, 3, 576.
LIQUIDATED DAMAGES, see Damages, 1,

884; Penalties and Forfeitures, 3, 1166.

LIS PENDENS, 2, 762,

LITERARY PROPERTY, see Property,
1279; Copyrights, 1, 708.

LIVERY STABLE KEEPERS, see Animals, 1.
79; Bailment, 1, 288; compare Health, 2,
173; Licenses, 3, 730; Nuisance, 3, 1062.

LIVE STOCK INSURANCE, see Insurance, 2,
479. .

LLOYD'S, see Insurance, 2, 479.

LOAN AND TRUST COMPANIES, see Bank-
ing and Finance, 1, 302; Corporations, 1,
710.

LOANS, see Bailment, 1, 288; Banking and
Finance, 1, 308; Implied Contracts, 3, 285:
Mortgages, 2, 905; Usury, 3, 1966.

LOCAL IMPROVEMENTS AND ASSESS-
MENTS, see Public Works and Improve-
ments, 2, 1328.

LOCAL OPTION, see Intoxicating Liquors, 2;
654

2;

LOGS AND LOGGING, see Forestry and Tim-
ber, 3, 52.

LOST INSTRUMENTS, see Restoring Instru~
ments and Records, 2, 1520.
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LOST PROPERTY. see Property, 3 1279.
LOTTERIES, 3, 764.

M.

MAIMING; MAYHEM, 2, 766.

MALICE, see Criminal Law, 1, 837; Homi-
cide, 3, 223; Torts, 2, 1875.

MALICIOUS ABUSHE OF PROCESS, see Pro-
cess, 2, 1259.

MALICIOUS MISCHIEF, 2, 768.
MALICIOUS PROSECUTION, 2, 767.
MANDAMUS, 3, 771.

MANDATE, see Bailments, 1, 288; Appeal and
Review, 1, 86.

MARINE INSURANCE, 2, 792,

MARITIME LIENS, see Shipping and Water
Traffic, 2, 1648.

II.AI;KETS, see Municipal Corporations, 3,
40,

MARRIAGE, 2, 794.

MARRIAGE SETTLEMENTS, see Husband
and Wife, 8, 246.

MARSHALING ASSETS AND SECURITIES, 2,
798.

MARSHALING ESTATE, see Estates of De-
cedents, 1, 1090.

MARTIAL LAW, 3, 800.
MASTER AND SERVANT, 2, 801.
MASTERS IN CHANCERY, 32, 867.

MASTERS OF VESSELS, see Shipping and
Water Traffic, 3, 1648.

MECHANICS’ LIENS, 3, 869.
MEDICINE AND SURGERY, 3, 887.
MERCANTILE AGENCIES, 2, 890.

MERGER IN JUDGMENT, see Former Adju-
dication, 3, 60.

MERGER OF CONTRACTS, see Contracts, 1,
626.

MERGER OF ESTATES, see Real Property,
2, 1462.

MILITARY AND NAVAL LAW, 2, 890.

MILITIA, see Military and Naval Law, 2, 890.

MILLS AND DAMS, see Waters and Water
Supply, 3, 2034.

MINES AND MINERALS, 3, 893.

MINISTERS OF STATE, see Ambassadors
and Consuls, 1, 79.

MINUTES, see Judgments, 3, 581.

MISJOINDER, see Parties, 2, 1092; Pleading,
3, 1178; Equity, 1, 1048.

MISTAKE AND ACCIDENT, 3, 908.

MONEY COUNTS, see Assumpsit, 1, 236.

MONEY LENT, see Implied Contracts, 2, 285;
Assumpsit, 1, 236.

MONEY PAID, see Implied Contracts, 2, 285;
Assumpsit, 1, 236.

MONEY RECEIVED, see Implied Contracts,
3, 285; Assumpsit, 1, 236.

MONOPOLIES, see Combinations and Monop-
olies, 1, 536.

MORTALITY TABLES, see Damages, 1, 833;
Evidence, 1, 1136.

MORTGAGES, 3, 906.

MOTIONS AND ORDERS, 3, 929.

NMULTIFARIOUSNESS, see Equity, 1, 1048.

MULTIPLICITY, see Equity, 1, 1048.

xiik

MUNICIPAL AIDS AND RELIEFS, see Mu-
nicipal Bonds. 2, 931; Municipal Corpora-
tions, 2, 940; Railroads, 3, 1382.‘

MUNICIPAL BONDS, 3, 931.
MUNICIPAL CORPORATIONS, 3, 940.

MUNICIPAL COURTS, see Courts, 1, 824;
Judgments, 2, 681; Jurisdiction, 2, 604.

MURDER, see Homicide, 2, 223.

MUTUAL ACCOUNTS, see Accounting, Ac-
:lsons for, 1, 13; Accounts Stated, etc., 1,

MUTUAL INSURANCE, see Fraternal and
Mutual Benefit Ass’'ns, 2, 79; Insurance, 2,

479.
N.

NAMES, SIGNATURES, AND SEALS, 2, 988.

NATIONAL BANKS, see Banking and Fi-
nance, 1, 289.

NATURAL GAS, see Gas, 2, 139; Mines and
Minerals, 2, 893.

NATURALIZATION, see Alilens, 1, 87.

NAVIGABLE WATERS, 2, 989.

NE EXEAT, 2, 996.

NEGLIGENCE, 2, 996.

NEGOTIABLE INSTRUMENTS, 2, 1013.

NEUTRALITY, see War, 2, 2026.

NEW PROMISE, see Limitation of Actions, 3,
746; Bankruptcy, 1, 311,

NEWSPAPERS, 2, 1037.

NEW TRIAL AND ARREST OF JUDGMENT,
2, 1037.

NEXT FRIENDS, see Guardians ad Litem
and Next Friends, 3, 148.

NBXT OF KIN, see Estates of Decedents, 1,
1090; Wills, 3, 2076.

NON-NEGOTIABLE PAPER, 2, 1053.

NOTARIES AND COMMISSIONERS OF
DEEDS, 3, 1052,

NOTES OF ISSUE, see Dockets, Calendars
and Trial Lists, 1, 953.

NOTICE, see Notice and Record of Title, 3,
1063, and like titles treating of the sub-
ject-mattér in respect to which notice is
imputed.

NOTICE AND RECORD OF TITLE, 3, 1053.

NOTICES, see titles treating of the subject-
matter whereof notices are required.
Compare Process, 2, 1269.

NOVATION, 2, 1061,

NUISANCE, 3, 1063.
O.

OATHS. No cases have been found during
the period covered.

OBSCENITY, see Indecency, Lewdness, and -
Obscenity, 3, 397.

OBSTRUCTING JUSTICE, 2, 1068.

OCCUPATION TAXES, see Licenses, 3, 730;
Taxes, 2, 1786.

OFFER AND ACCEPTANCE, see Contracts,
1, 626.

OFFER OF JUDGMENT, see Confession of
Judgment, 1, §68; Judgments, 2, 681.
OFFICERS AND PUBLIC EMPLOYES, 2,

1069.
OFFICERS OF CORPORATIONS, see Corpo-
ratfons, 1, 710.
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‘OFFICIAL BONDS. see Bonds. 1, 343: In-
demnity, 2, 298; Officers, etc., 2, 1069;
Suretyship, 3, 1776.

‘OPENING AND CLOSING, see Argument of
Counsel, 1, 209.

‘OPENING JUDGMENTS, see Judgments, 2,
581,

‘OPINIONS OF COURT, see Appeal and Re-
view, 1, 191; Former Adjudication, 3, 60;
Stare Decisis, 2, 1698.

‘OPTIONS, see Contracts, 1, 626; Gambling
Contracts, 2, 129; Vendors and Purchas-
ers, 2, 1976.

‘ORDER OF PROOF, see Trial, 2, 1907. Com-
pare Examination of Witnesses, 1, 1166.

‘ORDERS FOR PAYMENT, see Non-Negotia-
ble Paper, 2, 1052.

ORDERS OF COURT, sec Motions and Or-
ders, 2, 929; Former Adjudication, 2, 60.

-ORDINANCES, see Municipal Corporations,
2, 940; Constitutional Law, 1, 569.

‘OYSTERS AND CLAMS, see Fish and Game
Laws, 2, 62.

P.

‘PARDONS AND PAROLES, 2, 1088.
PARENT AND CHILD, 2, 1089.

PARKS, see Municipal Corporations, 2, 940;
Dedication, 1, 903.

‘PARLIAMENTARY LAW, 2, 1091,
PAROL EVIDENCE, see Evidence,
PARTIES, 2, 1092.

‘PARTITION, 2, 1097,

TPTARTNERSHIP, 2, 1108,

PARTY WALLS, 2, 1134.

PASSENGERS, see Carriers, 1, 421.

‘PATENTS, 2, 1134,

PAUPERS, 2, 1166.

PAWNBROKERS, 2, 1157.

‘PAYMENT AND TENDER, 3, 1158,

PAYMENT INTO COURT, 2, 1163.

PEDDLING, 2, 1166. '

PEDIGREE, see Evidence, 1, 1136.

PENALTIES AND FORFEITURES, 2, 1166.

PENSIONS, 2, 1170.

PERFORMANCE, see Contracts, 1, 626; and
other contract titles.

PERJURY, 2, 1171. .

PERPETUATION OF TESTIMONY, see Dep-
ositions, 1, 817,

PERPETUITIES, 2, 1173.

PERSONAL INJURIES, see Highways and
Streets, 2, 177; Master and Servant, 23
801; Negligence, 2, 996; Municipal Corpo-
rations, 2, 940; Damages, 1, 833; Carriers,
1, 421; Railroads, 2, 1382; Street Rall-
roads, 2, 1742, and other like titles.

PERSONAL PROPERTY, see Property, 2,
1279, and the titles dealing with transac-
tions concerning personalty, e. g. Bail-
ment, 1, 288; Sales, 2, 1627. .

"PETITIONS, see Equity, 1, 1048; Motions and
Orders, 2, 929; Pleading, 2, 1178.

‘"PEWS, see Religious Societies, 2, 1602; Real
Property, 2, 1462.

PHOTOGRAPHS, see Evidence, 1, 1136,

PHYSICIANS AND SURGEONS, see Medicine
and Surgery, 2, 8S7.
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1, 1136,

TOPICAL INDEX.

PIL?sTfé see Shipping and Water Traffic, 2,

PIPE LINES AND SUBWAYS, 2, 1178.
Pln?ﬁg' see Shipping and Water Trafic, 2,

PLACE OF TIQIAL, see Venue and Place of
Trial, 2, 2000.

PLANK ROADS, see Toll Roads and Bridges,
2, 1872.

PLEADING, 2, 1178.

PLEAS, see Equity, 1, 1048; Pleading, 2, 1178.

PLEDGE, 2, 1243.

POINTING FIREARMS, see Homicide, 3, 223;
‘We=aapons, 2, 2071.

POISONS, 2, 1252.

POLICE POWER, see Constitutional Law, 1,
569; Municipal Corporations, 2, 940.

POOR LAWS, see Paupers, 3, 1166.

POOR LITIGANTS, see Costs (in forma pau-
peris), 1, 808, :

POSSE COMITATUS, see Arrest and Binding
Over, 1, 214.

POSSESSION, WRIT OF, see Ejectment, 1,
969; Trespass (to try title), 2, 1903.

POSSESSORY WARRANT, 2, 1253.

POSTAL LAW, 2, 1263.

POSTPONEMENT, see Continuance and Post-
ponement, 1, 620.

POWERS, 2, 12567.

PRAECIPE, see Process, 3, 1269; Witnesses
(subpoena), 2, 2168.

PRAYERS, see Equity, 1, 1048; Pleading, =2,
1178.

PRECATORY TRUSTS, see Trusts, 2, 1924;
‘Wills, 2, 2076; Charitable Gifts, 1, 510.
PRELIMINARY EXAMINATION, see Arrest

and Binding Over, 1, 214,

PRELIMINARY SUITS, see Causes of Action
and Defenses, 1, 496; Dismissal and Non-
suit, 1, 936; Pleading, 2, 1178.

PRESCRIPTION, see Adverse Possession, 1,
30; Easements, 1, 962; Limitation of Ac-
tions, 2, 7486.

PRESUMPTIONS, see Evidence (civil), 1,
1136; Indictment and Prosecution (crim-
inal), 3, 807.

PRINCIPAL AND AGBNT, see Agency, 1, 43.

PRINCIPAL AND SURETY, see Suretyship,
2, 1776.

PRIORITIES BETWEEN CREDITORS, see
Liens, 2, 736; and titles there referred to.

PRISONS AND JAILS, see Charitable and
Correctional Institutions, 1, 507; Sheriffs
and Constables, 3, 1640.

PRIVATE INTERNATIONAL LAW, see Con-
flict of Laws, 1, 559.

PRIVATE SCHOOLS, see Colleges and Acad-
emies, 1, 534.

PRIVATE WAYS, see Easements, 1, 962.

PRIVILEGE, see Libel and Slander, 2, 705;
Arrest and Binding Over, 1, 214; Civil
Arrest, 1, 526; Witnesses, 2, 2163.

PRIVILEGED COMMUNICATIONS, see Libel
and Slander, 2, 706; Witnesses, 2, 2163,

PRIZE, see War, 2, 2026.

PRIZE FIGHTING, 2, 1268.

PROBATE, see Wills, 2, 2076.



TOPICAL INDEX.

PROCESS, 3, 1269.

PRODUCTION OF DOCUMENTS. see Discov-
ery and Inspection, 1, 930; Evidence, 1,
1136.

PROFERT, see Pleading, 2, 1178.

PROFANITY AND BLASPHEMY. No cases
have been found during the period cov-
ered. Compare Indecency, Lewdness and
Obscenity, 3, 297.

PROHIBITION, WRIT OF, 2, 1278.

PROPERTY, 3, 1279.

PROSECUTING ATTORNEYS, see Attorneys
and Counselors, 1, 261.

PROSTITUTION, see Disorderly Conduct, 1,
945; Disorderly Houses, 1, 946; Fornica-
tion, 3, 74; Indecency, Lewdness, and Ob-
scenity, 3, 297.

PUBLICATION, see Newspapers, 2, 1037;
Process, 2, 1269; Libel and Slander, 3,
708.

PUBLIC OONTRAOTS, 3, 1380.

PUBLIC LANDS, 3, 1296.

PUBLIC WORKS AND IMPROVEMENTS, 3,
1328.

PUIS DARREIN CONTINUANCE, see Plead-
ing, 3, 1178.

PURCHASE MONEY MORTGAGES, see Mort-
gages, 3, 906; Vendors and Purchasers, 3,
1976.

QUESTIONS OF LAW AND FACT, 3, 1361.
QUIETING TITLR, 3, 1366.
QUO WARRANTO, 3, 1377.

R.

RACING. No cases have been found during
the period covered. Compare Betting
and Gnming, 1, 340.

RAILROADS, 3, 1383.

RAPE, 3, 1463.

RATIFICATION, see Agency, 1, 43.

REAL ACTIONS, see Ejectment, 1, 969; For-
cible Entry and Unlawful Detainer, 2,
11; Venue and Place of Trial, 3, 2000.

REAL COVENANTS, see Covenants for Title,
1, 826; Builldings, 1, 404;. Easements, 1,
963.

REAL PROPERTY, 3, 1462,

REASONABLE DOUBT, see Indictment and
Prosecution, 3, 307.

RECEIPTORS, see Attachment, 1, 239; Exe-
cutions, 1, 1178.

RECEIVERS, 2, 1465.

RECEIVING STOLEN GOODS, 2, 1480.

RECITALS, see Estoppel, 1, 1130; Municipal
Bonds, 3, 931; Statutes, 2, 1707.

RECOGNIZANCES. No cases have been
found during the period covered. See
Bafl Civil, 1, 288; Bail Criminal, 1, 284.

RECORDARI, see Justices of the Peace, 3,
651.

RECORDING DEEDS AND MORTGAGES, see
Notice and Record of Title, 3, 1053.

RECORDS, 3, 1482.

REDEMPTION, see Executions (sales), 1,
1186; Foreclosure of Mortgages on Land,
2, 14: Judicial Sales, 3, 601; Mortgages,

3, 906.

XV’

RE-EXCHANGE, see Negotiable Instruments,
2, 1013; Banking, etc., 1, 289,

REFERENCE, 2, 1484.

REFORMATION OF INSTRUMENTS, 2, 1492..

REFORMATORIES, see Charitable and Cor-
rectional Institutions, 1, 507.

REGISTERS OF DEEDS, see Counties, 1,.
816; Notice and Record of Title, 2, 1053;
Officers, etc., 2, 1069.

REHEARING, see Appeal and Review, 1, 86;.
Equity, 1, 1048; New Trial, etc., 2, 1037.

REJOINDERS, see Pleading, 2, 1178.

RELEASES, 2, 1498,

RELIEF FUNDS AND ASSOCIATIONS, see-
Fraternal, etc., Assoclations, 2, 79; Mas-
ter and Servant, 2, 801; Railroads, 2, 1382.

RELIGIOUS SOCIETIES, 2, 1502.

REMAINDERS, see Life Estates, etc., 3, 741;.
Perpetuities, 2, 1173; Wills, 2, 2076.

REMEDY AT LAW, see Equity, 1, 1048.

REMITTITUR, see Appeal and Review, 1, 86;.
Judgments, 2, 6581; New Trial, 3, 1037;.
Verdicts and Findings, 2, 2009.

REMOVAL OF CAUSES, 2, 16506.

RENDITION OF JUDGMENT, see Judgments,.
2, 681; Justices of the Peace, 2, 651.

REPLEADER, see Pleading, 2, 1178.

REPLEGIANDO, see Habeas Corpus, etc., 2,
166.

REPLEVIN, 2, 1614.

REPLICATION, see Pleading, 3, 1178.

REPORTED QUESTIONS, see Appeal and .
Review, 1, 85.

REPORTS, see Records, 3, 1482.

REPRESENTATIONS, see Deceit, 1, 873; Es-
toppel, 1, 1130; Bales (warranty), 3, 1543.

RESCISSION, see Contracts, 1, 626; Sales, 2,.
1627; Vendors and Purchasers, 2, 1976;
Cancellation of Instruments, 1, 418; Ref-
ormation of Instruments, 2, 1492.

RESCUE, see Escape, 1, 1089,

RES GESTAE, see Evidence (civil), 1, 1149;
Indictment and Prosecution (criminal),
2, 338. Compare titles relating to that
whereof the res gestae 1s offered.

RESPONDENTIA, see Shipping, etc., 2, 1648.

RESTITUTION. see Forcible Entry, etc., 2,
11; Replevin, 3, 1614.

RESTORING INSTRUMENTS AND REC-
ORDS, 2, 1520.

RETRAXIT, see Dismissal,
Pleading, 2, 1178.

RETURNS, see Process, 2, 1269, and compare-
titles treating of mesne and final pro-
cess, e. g.. Attachment, 1, 239; Execu-
tions, 1, 1178. See, also, Elections (elec-
tion, canvass and return), 1, 988.

REVENUE LAWS, see Tsaxes, 2, 1786; In-
ternal Revenue Law, 2, 6560; Licenses, 2.
730. .

REVERSIONS, sce Life Estates, etc., 2, 741;
Wills, 3, 2076.

REVIEW, see Appeal and Review, 1, 1; Cer-
tiorar! (‘‘writ of review'), 1, 506; Equity
(bill of review), 1, 1087; Judgments
(equitable relief), 2, 586.

REVIVASL OF JUDGMENTS, see Judgments,
9, 681.

REVIVOR OF SUITS, see Abatement and Re-
vival, 1, 1; Equity, 1, 1048.

etc, 1, 937;
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REVOCATION, see Agency, 1, 43; Licenses,
2, 730; Wills, 2, 2076.

‘REWARDS, 2, 1521.

RIGHT OF PROPERTY, see Replevin, 2,
1514. Compare attachment, 1, 289; Exe-
cutions, 2, 1178, as to claims by third
persons against a levy.

RIOT, 2, 1522,
RIPARIAN OWNERS, 2, 1522,
ROBBERY, 3, 1524.

RULES OF COURT, see Courts, 1, 824. Com-
pare titles treating of practice to which
rules relate; e. g., Appeal and Review, 1,
85.

S.

SAFE DEPOSITS, see Warehousing and De-
posits, 2, 2029; Banking and Finance, 1.
289.

SALES, 3, 1527.
SALVAGE, see Shipping, etc., 3, 1648.

SATISFACTION AND DISCHARGE, see Ac-
cord and Satisfaction, 1, 8; Contracts, 1,
627; Judgments, 2, 581; Mortgages, 2,
906; Payment and Tender, 2, 1158; Re-
leases, 2, 1498.

SAVING QUESTIONS FOR REVIEW, 2, 1590.

SAVINGS BANKS, see Banking, etc.,, 1, 289.

SCANDAL AND IMPERTINENCE, see Equi-
ty, 1, 1048; Pleading, 2, 1178,

SCHOOL LANDS, see Publlc Lands, 2, 1295.
‘SCHOOLS, see Common and Public Schools,
1, 644; Colleges and Academies, 1, 534.

SCIRE FACIAS, 2, 1618,

SEALS, see Names, Signatures, and Seals, 2,
988. Compare titles relating to instru-
ments whereof seal is required.

SEAMEN, see Shipping, etc., 2, 1648.

SEARCH AND SEIZURE, 2, 1618.

SECRET BALLOT, see Elections, 1, 981.

SECURITY FOR COSTS, see Costs, 1, 808.

SEDUCTION, 2, 1619.

SENTENCE, see Indictment and Prosecution,
2, 307.

SEPARATE PROPERTY, see Husband and
Wite, 2, 246.

SEPARATE TRIALS, see Trial (civil), 2,
1908; Indictment and Prosecution (crim-

© inal), 3, 344.

SEPARATION, see Divorce, 1, 946.

SEQUESTRATION, 2, 1622,

SERVICE, see Process, 2, 1269.

SET-OFF AND COUNTERCLAIM, 2, 1624.

SETTLEMENT OF CASE, see Appeal and
Review, 1, 86.

SETTLEMENTS, see Estates of Decedents, 1,
1090; Guardianship, 2, 148; Trusts, 2, 1924,

SEVERANCE OF ACTIONS, see Pleading, 3,
1178; Trial, 2, 1907.

SEWERS AND DRAINS, 2, 1628.

SHAM PLEADINGS, see Pleading, 2, 1178.

SHELLEY'S CASE, see Real Property, 2,

: 1279; Deeds of Conveyance, 1, 908; Wills,
2, 2076.

SHERIFF'S SALES, see Executions, 1, 1178;
Judlcial Sales, 2, 601.

SHERIFFS AND CONSTABLES, 3, 1640,

SHIPPING AND WATER TRAFFIC, 2, 1648.

TOPICAL INDEX.

SIGNATURES, see Names, etc., 3, 988.
SIMILITER, see Pleading, 2, 1178.

SIMULTANEOUS ACTIONS, se¢ Election of
Remedies and Rights, 1, 992,

SLAVES, 3, 1676.

SLEEPING CARS, see Carrlers, 1, 421; Ralil-
roads, 2, 1382; Taxes, 2, 1786.

SOCIzl,E';‘gES s8ee Assoclations and Socletles

SODOMY, 2, 1677.

SPA:I?;—I LAND GRANTS, see Public Lands,

SPECIAL INTERROGATORIES TO JURY,
see Verdicts and Findings, 3, 2009.

SPECIAL JURY, see Jury, 3, 633.

SPECIAL VERDICT, see Verdicts and Find-
ings, 2, 2009.

SPECIFIC PERFORMANCE, 2, 1678.

SPENDTHRIFTS, see Incompetency, 3, 296;
Guardianship, 3, 148; Trusts (spendthrift
trusts), 2, 1926; Wills (spendthrift con-
ditions), 2, 2076.

STARE DECISIS, 2, 1698.
STATE LANDS, see Public Lands, 2, 1295.

STATEMENT OF CLAIM, see Pleading, 3,
1178; Estates of Decedents, 1, 1090
gogntles. 1, 816; Municipal Corporations

STATEMENT OF FACTS, see Appeal and
Review, 1, 86.

STATES, 2, 1703.

STATUTES, 2, 1707.

STAY OF PROCEEDINGS, 2, 1786,
STEAM, 2, 1738.
STENOGRAPHERS, 2, 1739,
STIPULATIONS, 2, 1740,

STOCK AND STOCKHOLDERS, see Corpora-
tions, 1, 710; Foreign Corporations, 2, 40.

STOCK EXCHANGES. see Exchanges and
Boards of Trade, 1, 1176.

STOPPAGE IN TRANSIT, see Sales, 3, 1527;
Carriers, 1, 421.

STORAGE, see Warehousing and Deposits, 2,
2029.

STREET RAILWAYS, 2, 1742,
STREETS, see -Highways and Streets, 2, 177.

STRIKES, see Conspiracy, 1, 566; Constitu-
tional Law, 1, 668; Master and Servant,
2, 801; Trade Unions, 2, 1888. Compare
Building, etc., Contracts (Impossibility
og performance), 1, 379; Injunction, 2,
397.

STRIKING OUT, see Pleading, 2, 1178; Trial,
2, 1907.

STRUCK JURY, see Jury, 3, 633.
SUBMISSION OF CONTROVERSY, 3, 1767.

SUBPOENA, see Witnesses, 2, 2163; Equity, 1,
1048; Process, 2, 1259.

SUBROGATION, 3, 1768.

SUBSCRIBING PLEADINGS, see Pleading, 2,
1178; Equity, 1, 1048.

SUBSCRIPTIONS, 2, 1770.

SUBSTITUTION OF ATTORNEYS, see Attor-
neys and Counselors, 1, 261,

SUBSTITUTION OF PARTIES, see Abate-
ment and Revival, 1, 1; Parties, 2, 1092,

SUICIDE, 2, 1772.



TOPICAL INDEX.

SUCCEBSION, see Descent and Distribution,
1, 922; Estates of Decedents, 1, 1090;
;:a.::;s (succession taxes), 3, 1838; Wills,

SUMMARY PROCEEDINGS,
and Tenant, 3, 668.

SUMMARY PROSECUTIONS, see Indictment
and Prosecution, 2, 391.

SUMMONS, see Process, 2, 1259.
SUNDAY, 3, 1772.
SUP?SRSEDEAS. see Appeal and Review, 1,

see Landlord

SUPPLEMENTAL PLEADINGS, see Equity,
1, 1048; Pleading, 3, 1178.

SUPPLEMENTARY PROCEEDINGS, 3, 1774.

SURCHARGING AND FALSIFYING, see Ac-
counting, Actions for, 1, 13; Estates of
Decedents, 1, 1090; Trusts, 3, 1924,

SURETY OF THE PEACE, 2, 1776.

SURETYSHIP, 2, 1776.

SURFACE WATERS, see Waters, etc., 3
2034; Highways, etc, 2, 177; Railroads, 2,
1382.

SCRPLUSAGE, see Equity, 1, 1048; Pleading,
3, 1178.

SURROGATES, see Courts, 1, 824; Estates
of Decedents, 1, 1090; Wilis, 2, 2076.
SURVEYORS, see Counties, 1, 816; Bound-

aries, 1, 346.

SURVIVORSHIP, see Death and Survivor-
ship (presumptions), 1, 864; Deeds (in-
terpretation), 1, 911; Wills 2, 2076.

SUSPENSION OF POWER OF ALIENATION,
see Perpetuities, 2, 1173.

T.

TAKING CASE FROM JURY, see Directing
Verdict, etc., 1, 925; Dismissal and Non-
suit. 1, 937; Questions of Law and Fact,
2, 1361.

TAXES, 3, 1786.

TELEGRAPHS AND TELEPHONES, 2, 1843.

TENANTS 1IN COMMON AND JOINT TEN-
ANTS, 2, 1862.

TENDER, see Payment and Tender, 3, 1168.

TERMS8 OF COURT, see Courts, 1, 834;
Dockets, Calendars and Trial Lists, 1,
953.

TERRITORIES AND FEDERAL POSSES-
SION, 3, 1868.

TESTAMENTARY CAPACITY, see Wills, 3,
2076.

THEATERS, see Building and Construction
Contracts, 1, 874; Exhibitions and 8hows,

1, 1196,
THREATS, 2, 1871.
TICKETS, see Carriers, 1, 431,
TIME, 8, 1871
TIME TO PLEAD, see Pleading, 3, 1178.
TOLL ROADS AND BRIDGES, 2, 1872,
TORTS, 2, 1876.
TOWAGE, see Shipping, etc., 2, 1648.°
TOWNS; TOWNSHIPS, 2, 1877.
TRADE MARKS AND TRADE NAMES, 3,
1881.
TRADE UNIONS, 3, 1888,

TRANSFER OF CAUSES, see Dockets, etc.,
1, 953; Removal of Causes, 3, 1606.
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TRANSITORY ACTIONS,
Place of Trial, 3, 2000.

TREASON. No cases for this topic appeared
during period covered.

TREATIES, 2, 1889,

TRESPASS, 2, 1891,

TRESsPASS ON THE CASE, see Trespass, 2,
1891.

see Venue and

TRESPASS TO TRY TITLE, see Trespass, 2.
1891.
TRIAL, 3, 1907.

TROVER, see Conversion as Tort, 1, 705;
Assumpsit (waliver of tort), 1, 237; Im-
plied Contracts (walver of tort), 2, 293.

TRUST COMPANIES, see Banking and
Finance, 1, 302.

TRUST DEEDS, see Mortgages,
Trusts, 2, 1924.

TRUSTS, 2, 1924.

TURNPIKES, see Highways and Streets, 2,
177; Toll Roads and Bridges, 2, 1872.

U.

ULTRA YVIRES, see Corporations,
Municipal Corporations, 2, 940.

UNDERTAKINGS. No cases for this topic
appeared during period covered. See
titles of particular proceedings in which
the giving of an undertaking is re-
quired.

UNDUE INFLUENCE, see Fraud and Undue
Influence, 2, 104; Wills, 2, 2076.

UNITED STATES, 2, 1960.

UNITED STATES COURTS, see Courts, 1,
824. As to procedure and jurisdiction,
consult the appropriate title for the
particular procedure under investiga-
tion.

UNITED STATES MARSHALS AND COM-
MISSIONERS, 2, 1963.

UNLAWFUL ASSEMBLY. No cases for this
topic appeared during the period cov-
ered.

USAGES, see Customs and Usages, 1, 830.

USE AND OCCUPATION, see Landlord and
Tenant, 3, 668; Implied Contracts, 3, 836.

USES, 3, 1965.

USURY, 3, 1966.

2, 905;

1, 710;

V.

VAGRANTS, 2, 1976.

VALUES, see Lvidence, 1, 1136; Damages,
1, .

VARIANCE, see Pleading, 2, 1178.

VENDITIONI EXPONAS, see Attachment, 1,
239; Executions, 1, 1178.

VENDORS AND PURCHASERS, 2, 1976.
VENUE AND PLACE OF TRIAL, 2, 2000.
VERDICTS AND FINDINGS, 2, 2009.
VERIFICATION, 2, 2023.

VIEW, see Trial, 2, 1907; Mines and Minerals
(statutory right of view), 3, 897.

W.
WAIVER, see Election of Remedies, etc., 1,
992.

WAR, 2, 2026.
WAREHOUSING AND DEPOSITS, 3, 2029.
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WARRANTS, see Arrest and Binding Over,
1, 214; Search and Seizure, 2, 1618.

WARRANTY, see Covenants for Title,
826; Sales, 2, 1627.

WASTE, 2, 2034.
WATERS AND WATER SUPPLY, 2, 2084.

WAYS, see Easements, 1, 962; Eminent Do-
main, 1, 1002,

WEAPONS, 3, 2071.

WEIGHTS AND MEASURKS, 2, 3073,
WHARVES, 3, 2074,

WILLS, 3, 3076,

1,

TOPICAL INDEX.

WINDING UP PROCEEDINGS, see Corpora-
tions, 1, 710; Partnership, 2, 1106.

WITHDRAWING EVIDENCE, see Trial, 2,
1907; Harmless Error, 3, 159.

WITHDRAWING PLEADINGS OR FILES,
see Pleading, 3, 1178; Records, 3, 1482.

WITNESSES, 2, 2163.

WOODS AND FORESTS, see Forestry and
Timber, 2, 53.

WORK AND LABOR, see Assumpsit, 1, 236;
Implled Contracts, 2, 286; Master and
Servant, 3, 801.

WORKING CONTRACTS. see Bullding and
Construction Contracts, 1, 374.



CURRENT LAW,

(Copyrightod 1904, by Keefe-Davidson Co.)

VoLoun IL MARCH, 1904. NUMBER 1.
FIRES.1

§ 1. Liabliity for Loss (1). § 8. Measure of Damages (8).

$§ 22 Who may Recover (3). l § 4. Remedies and Procedure (8).

§ 1. Liability for loss by fire; contributory negligence or assumption of risks.?
—Railroad companies are liable for fires started by locomotives unless they are
properly equipped and operated ;* or where property placed in their hands for car-
riage is negligently allowed to remain in danger of fire.* Negligence is not always
necessary to make liability for railroad fires,® though a railroad company is not an
insurer against fires occurring without negligence.® Failure of a train crew to
leave their train to put out a fire in grass, started by the locomotive is not negli-
gence.” Wrongful presence of property on railroad land is no defense to its will-
ful destruction.®* Where a fire was started in crops by a locomotive, and plaintiff,
in trying to save property, was surrounded by fire and severely burned, defendant’s
negligence was not the proximate cause of such personal injuries.® An ordinance
limiting speed of trains has no reference to duty of the railroad company regarding
precautions against burning buildings near the track.!®* A private railroad com-

1. Fires feloniously set see Arson, 1 Curr.
Law, p. 2117.

2. Act June 25, 1836, amending charter of
N. Y. P. & B. R. Co., and providing for liabil-
ity for fires, covers all kinds of property
burned. Spink v. N. Y., N. H. & H. R. Co. [R.
L) 64 AtlL 47.

A statute requiring railroad companies to
keep their rights of way free of dry vegeta-
tion and undergrowth, violates neither the
federal nor state constitution against taking
private property for private use [Rev. St.
1889, § 2614, construed in light of 14th
Amend. U. 8. Const., and provision of Meo.
Const.]). McFarland v. Miss. R. & B. T. R. Co.,
176 Mo. 422.

3. White v. N. Y. Cent. & H. R. R. Co., 85
N. Y. Supp. 497; Louisville & N. R. Co. v. 8ul-
1ivan Timber Co. [Ala.] 35 So. 827. Negligent
opreratfon of an engine, or operation of a
defective engine i8 sufficient to show liability.
Norfolk & W. R. Co. v. Perrow [Va.] 43 8. E.
614. Fallure to use a certain kind of coal
which lessened the danger of flying sparks
was not negligence. Raleigh Hosiery Co. v.
Raleigh & G. R. Co,, 131 N. C. 238.

Evidence that the requirements of the stat-
ute had been complied with in equipping its
locomotives and that they were properly op-
erated. establishes a good defense, Lake
Bhore & M. 8. R. Co. v. Wahlers, 24 Ohlo Circ.
R. 310.

The company need show only ordinary
care in equipment of its engines with the
most approved spark arrester In geuneral use

(St. Louis 8. W. R. Co. v. Gentry [Tex. Civ.
App.] 74 8. W. 607), and use of ordinary care
to secure them and keep them in proper re-
pair (8t. Louis 8. W. R. Co. v. Goodnight
[Tex. Civ. App.] 74 S. W. 583; St. Louls 8. W,
R. Co. v. Gentry [Tex. Civ. App.] 74 8. W.
607), except in Kentucky, where the statute
requires the best and most effectual spark
arresters known and of practical use, proper-
ly adjusted [St. 1899, § 782) (Mills v. Louis-
ville & N. R. Co. [Ky.] 76 8. W. 29). Where
inflammable goods are placed near the track
the company does not assume all risk from a
properly equipped and operated engine. Tex-
as & P. R. Co. v. Scottish U. N. I. Co. [Tex.
Civ. App.] 78 8. W. 1083.

4. Allowing bales of cotton to stand on a
platform near the track until the bagging
came off, so that it was easily Ignited by a
passing engine, by reason of which a build-
ing burned, is negligence. Hamburg-Bremen
F. Ins. Co. v. Atlantic Coast Line R. Co., 132
N. C. 76.

8. Under Rev. St. 1899, § 1111,
Co. v. Ordelheide, 172 Mo. 436.

6. Creighton v. Chicago, etc.,, R. Co. [Neb.)
94 N. W. 627.

7. Galveston, etc.,, R. Co. v. Chittim [Tex.
Civ. App.] 71 8. W. 294,

8. Norfolk & W, R. Co. v. Perrow [Va.]
43 8. B. 614,

9. Logan v. Wabash R. To., 96 Mo. App.
461,

10. Louisville & N. R. Co. v, Sullivan Tim-
ber Co. [Ala.] 35 So. 327.

Wabash R.

(1
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pany is as liable for negligent fires as a public railroad company.* That a fire
was caused by an engine of another company allowed to run on a railroad will not
relieve the company owning the tracks.!? Negligence is necessary to liability for
fire resulting from sparks escaping from a saw mill.'?* Tires may be kindled on
land for husbandry purposes, and no liability will result for damages in the absence
of negligence.’* TFailure to keep, ready for use, appliances to extinguish fire is not
negligence, where it is shown that the fire could not have been controlled with any
equipment.’®

A property owner may use his property in the ordinary and usual way without
peing charged with contributory negligence, and may assume that a railroad com-
pany will not be negligent;!* but he must use “reasonable” diligence to reduce
or prevent loss resulting from a fire negligently set.!” He cannot be held guilty of
contributory negligence because his buildings were easily inflammable or because
he took no precautions in case of fire.!® A shipper placing property near a rail-
road track,’® under a custom allowed by the company, is not contributorily negli-
gent;** but he is negligent if he, with knowledge of the circumstances, requests
operations by the railroad resulting in fire.**

Conltracts respecting liability.*>—A contract between a railroad company and
another, exempting the company from loss by fires, is not against public policy if
the company does not contract as a public carrier;?® nor is it unconstitutional.?*
Exemptions from liability from fires in a lease of a storage platform near a rail-
road will not bind one not in privity with the lessee storing goods thereon without

knowledge of the exemptions.?®

11. Timber road. Craft v. Albemarle Tim-
ber Co., 132 N. C. 151.

12. Jefferson v. Chicago & N. W. R. Co.
[Wis.] 94 N. W. 289.

18. Gerrish v. Whitfleld [N. H.] 55 Atl
651.

14. The owner cannot be charged with
negligence In not guarding against a whirl-
wind which carries the fire beyond control.
Bock v. Grooms [Neb.] 92 N. W, 603.

15. Balding v. Andrews [N. D.] 96 N. W.
306.

186. He may use his property as though
no railroad passed near to it. Cleveland, etc.,
R. Co. v. Tate, 104 I1l. App. 615. Mere failure
of an owner of an inflammable structure on
a street near a rallroad to comply with an
ordinance requiring the sidewalk to be swept
without knowledge of plaintiff that en-
gines were allowed to emit sparks in pass-
ing, will not prevent recovery from the rail-
road company for burning a building. Lou-
fsville & N. R. Co. v. Sullivan Timber Co.
[Ala.] 36 So. 827.

17. Bullding destroyed by sparks from
passing engine. Louisville & N. R. Co. v.
Sullivan Timber Co. [Ala.] 35 8o. 327. Need
use only reasonable efforts to prevent loss
and need not extinguish it as speedily as pos-
sible [sufficiency of instructions]. Indiana
Clay Co. v. Baltimore, etc.,, R. Co. [Ind. App.]
67 N. E. 704. The owner of grain 1s not
bound to guard agalnst Its destruction by
fire from a defective threshing engine unless
he knew or ought to have known the dan-
ger of fire trom the defect (Civ. Code 1895, §
8830 applied). Mansfleld v. Richardson [Ga.]
45 8. E. 269.

18. Pottery plant set on fire by locomo-
tive. Indiana Clay Co. v. Baltimore, etc., R.
Co. [Ind. App.] 67 N. E. 704.

19. Temporary storing of cotton, covered
with tarpaulins, on lots adjoining a railroad,
is not In law contributory negligence, where
v watch is kept at all times and facilities
provided for extinguishing fires. Ala. & V.
R. Co. v. 8ol Frled Co. [Miss.] 33 So. 74.
Placing bales of cotton on an open platform
50 feet from the main track, {8 not such
contributory negligence as will prevent re-
covery for {its loss by fire. Louisville & N.
R. Co, v. Short [Tenn.] 77 S. W. 936.

20. Where a railroad company had allowed
growth of a custom of placing timber in-
tended for shipment on the right of way, the
owner was not gullty of contributory negli-
gence In so placing it. San Antonio & A.
P. R. Co. v. Home Ins. Co. [Tex. Civ. App.]
70 8. W. 999,

21. The fire resulted from plaintiff’s negli-
gence and failure to keep his contract re-
specting a side track. Mann v. Pere Mar-
quette R. Co. [Mich.] 97 N. W. 721,

22. Under a contract for the sale of cer-
tain timber by a land owner giving the
grantee the right to build railroads for its
removal and use timber necessary for such
work, the duty of protecting the property
fs upon the land owner, though the grantee
had permitted brush and combustibles to ac-
cumulate on the road bed. Simpson v. En-
fleld Lumber Co., 131 N, C. 618.

23. Contract for construction of side track
for shipper’'s convenience. Mann v. Pere
Marquette R, Co. [Mich.) 97 N. W. 721. Con-
tract for erection of bullding on right ot
way. Wabash R. Co. v. Ordelheide, 172 Mo.
436,

24. Wabash R. Co. v. Ordelheide, 172 Mo.
4386.

25. Tex. & P. R. Co. v. Watson, 190 U. 8.
287.
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§ 2. Who may recover penalty or damages.—Title in plaintiff is essential,>®
but an equitable title will support recovery,”” Failure of a railroad company to
comply with a statute requiring rights of way to be kept free from combustible
material under pain of penalty is not an offense within a statute for recovery of pen-
alties, and the state cannot sue for the penalty, but the landowner suffering injury
may recover both penalty and damages.*®

§ 3. Measure of damages—The measure of damages for grass destroyed is
its reasonable market value if it has ome, if not, then its value for the purpose
for which it was used; for a fence, the cost of labor and materials necessary to
build an equally good fence;*® for injury to soil or turf, the difference between
the value of the land immediately before and after the burning;*® to fruit trees
and a hedge fence, the amount of damage, or the value of the trees or hedge de-
stroyed, considered as a part of the realty;** for burning a meadow by a railroad
engine, the cost of reseeding, and the rental value of land during unproductive-
ness for meadow purposes, as shown by productiveness of the remainder of the
tract.*® The amount plaintiff paid for his farm is immaterial.®® Interest may
be added to damages for fires set by railroads from date of the loss.®¢

§ 4. Remedies and procedurs. Pleading.*®—If the complaint alleges negli-
gence it need not state the details thereof.®® If it alleges negligence in permitting
fire to escape to adjoining land and thence to plaintiff’s land, it need not allege neg-
ligence in permitting escape from the adjoining land to land of plaintiff>* A
complaint is not indefinite or uncertain as to the cause of action which charges
negligent destruction of plaintifi’s property by defendant’s engine on a certain

date.®®

The evidence must conform to the allegations of the complaint.®®

26. One employed to chop ties does not
have title. Atlantic Coast Line R. Co. v.
Baker [Ga.] 456 8. E. 673.

27. Possession by plaintiff of unindorsed
warehouse recelpts of cotton bought and
paid for by his agent will vest title giving
him right to sue for its destruction by a rall-
road company. Ala. G. 8, R. Co. v. Clark,
136 Ala. 460.

28. Rev. St. 1889, § 2614 and Rev. St. 1899,
§ 2391. McFarland v. Miss. R. & B. T. R. Co,,
175 Mo. 422.

29. Galveston, etc., R. Co. v. Chittim
[Tex. Civ. App.] 71 8. W, 294.

30. Tex. Midland R. R. v. Moore [Tex.
Clv. App.] 74 8. W. 942; Galveston, etc., R.
Co. v. Chittim [Tex. Civ. App.] 71 8. W. 294.

31. Kan. City, etc., R. Co. v. Perry, 66
Kan. 793, 70 Pac. 876.

32. General rental values of lands In vi-
cinity cannof be shown. Black v. Minneapo-
lis & 8t. L. R. Co. [Towa] 96 N. W. 984.

23. MacDonald v. N. Y, N. H. & H R.
Co., 26 R. L 40. -

34. Black v. Minneapolis & 8t. L. R. Co.
[Towa] 96 N. W. 984; Gulf, etc., R. Co. V.
Sheperd [Tex. Civ. App.] 76 8. W. 800.

35. Suffciency of special pleas of contribu-
tory negligence and assumption of risk un-
der Code 1896, § 3286, in action for damages
tor burning of cotton stored in warehouse
along defendant's right of way (Ala. G. 8. R,
Co. v. Clark, 136 Ala. 460); of plea of con-
tributory negligence of plaintiff in not tak-
ing precautions to prevent burning of a
building by a passing engine (Louisville &
N. R. Co. v. Bullivan Timber Co. [Ala.] 36
80. 327).

Plaintiff

Bvidence that the fire department secat-
tered a fire communicated by an engine, in
attempting to extinguish it, does not require
plaintiff suing the railroad company to show
the particular part of the loss inflicted by the
company. Ala. & V. R. Co. v. Sol Frie2 Co.
[Miss.] 33 So. 74.

86. Pittsburgh, ete.,
[Ind.] 66 N. E. 899.
burned in warehouse.
Clark, 136 Ala. 450.

87. Wabash R. Co. v. Lackey [Ind. App.)
67 N. B. 278.

38. Rev. Code 1899, §§ 5282, 6284. John-
20!61 v. Great Northern R. Co. [N. D.] 97 N. W.

46.

89. Evidence of presence of combustible
material on right of way inadmissible in ab-
sence of allegations of negligence in that
regard. Noland v. Great Northern R. Co..
31 Wash. 430, 71 Pac. 1098. Evidence of pre-
vious fires and of conditions along a railroad
conducive to fires may be shown on the issue
of the cause, even including a burning over
of the railroad land though the company
could do as it pleased with the land. Mac-
Donald v. N. Y, N. H. & H. R. Co, 25 R. I.
40. It the complaint raises no issue as to
condition of appliances or as to the particu-
lar engine causing the fire, evidence, that
other engines caused fires at other times than
the one in issue, may be shown on the iasue
of cause. Noland v. Great Northern R.
Co., 31 Wash. 430, 71 Pac. 1098. An allega-
tion that defendant negligently operated its
engine 80 as to allow the escape of sparks
setting fire to timber on the right of way,
is sumMclent to allow proof of insufficient

R. Ca v. Wilson
Damages for cotton
Ala. G. 8. R. Co. v.
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need only prove either of two acts of negligence charged, if such ncgligence was the
proximate cause of loss.*

Presumptions and burden of proof; judicial notice.—Plaintiff has the burden of
proving both the cause of the fire and defendant’s negligence;** defendant, that
his appliances were properly equipped and properly operated.*> Where the evi-
dence was conflicting as to the cause of a fire, that being the real issue, defendant
need not show freedom from negligence.*® Where fire is shown to have becn
started by a locomotive, negligence is presumed, and the railroad company has the
burden of overthrowing the presumption.** If the infercnces for and against a
locomotive as the cause of a fire are equal in strength, no recovery can be had.**
An engine operating on the tracks of a railroad company is presumably its prop-
erty and being operated by it;*® it may be properly concluded that a heavily loaded
freight train passing up a grade will throw out sparks.** The unusually copious
discharge of sparks is sufficient to warrant an assumption that the spark arrester
was not in proper condition and that the company was negligent.*® Judicial notice
will be taken of the fact that a locomotive cannot be so constructed as to prevent
entirely the escape of sparks.*®

Admissibility of evidence; witnesses.**—Evidence of other fires in the vicinity
at about the time of the fire in question, and from the same or a similar cause,
may generally be shown,®* unless the time is too remote.** [Facts respecting opera-

consideration and equipment of the engine

94 N. W. 956. Rules for employes excluded.
as well as of negligent operation. San An-

Ala. G. 8. R. Co. v. Clark, 136 Ala. 450.

tonio & A. P. R. Co. v. Home Ins. Co. [Tex.
Civ. App.] 70 8. W. 999.

40. Indlana Clay Co. v. Baltimore, etc.,
R. Co. [Ind. App.] 67 N. E. 704.

41, Balding v. Andrews [N. D.] 96 N. W.
306; Creighton v. Chicago, etc., R. Co. [Neb.]
94 N. W. 627. The burden is on plaintiff to
show that fire resulted from absence of a
proper spark arrester. White v. N. Y. Cent.
& H. R. R. Co., 85 N, Y. Supp. 497.

42. Creighton v. Chicago, etc., R. Co.
[Neb.] 94 N. W. 627.

43. Duckworth v. Ft. Worth & R. G. R.
Co. [Tex. Clv. App.]) 76 S. W. 913,

44. St. Louis S. W. R. Co. v. Goodnight
[Tex. Civ. App.] 74 8. W, 683; Tex. Midland
R. R. v. Moore [Tex. Clv. App.] 74 8. W. 942;
Cleveland, etc., R. Co. v. Hornsby, 202 Ill. 138;
Tex. S. R. Co. v. Hart [Tex. Civ. App.] 78
S. W. 833; Toledo, etc.,, R. Co. v. Needham,
105 I1l. App. 25; Rogers v. Kan. City & O.
R. Co., 52 Neb. 86; Chicago, B. & Q. R. Co.
v. Beal [Neb.}] 94 N. W. 966; West Side Mut.
F. Ins. Co. v. Chicago & N. W. R. Co. [Towa]
95 N. W. 193; Raleigh Hosiery Co. v. Raleigh
& G. R. Co., 131 N. C. 238; St. Louis, etc., R.
Co. v. Lawrence [Ind. T.] 76 8. W. 254;
Cleveland, etc., R. Co. v. Tate, 104 Ill. App.
616; Franey v. Ill. Cent. R. Co,. 104 Ill. App.
499.

Code, § 2056. Kennedy v. Jowa State Ins.
Co. [Iowa]l 91 N. W. 831.

43. Bates County Bank v. Mo. Pac. R. Co,,
98 Mo. App. 330.

46, 47. Brooks v. Mo. Pac. R. Co., 98 Mo.
App. 1686.

48. Cincinnati,.etc.. R. Co. v. Caskey, 24
Ky. L. R. 2392, 74 8. W. 201.

49. The raflroad company only becomes
liable when it has negligently used an en-
gine improperly equipped. White v. N. Y.
Cent. & H. R. R. Co., 85 N. Y. Supp. 497.

50. Rulings as to admissibility of evi-
dence. Chicago, B. & Q. R. Co. v. Beal [Neb.]

Damages. Evidence of the amount plain-
tiff pald for his farm is immaterial. Mac-
}Do‘n:.ld v. N. Y, N. H & H, R. Co., 26 R.

51. If no direct proof appears as to origin
of the fire. Galveston, etc., R. Co. v. Chittim
[Tex. Civ. App.] 71 8. W. 294. Fires set by
other engines similar in construction. Louls-
ville & N. R. Co. v. Short [Tenn.] 77 8. W.
936. Where the particular locomotive al-
leged to have caused a fire is not identified.
evidence of a similar fire set In the same
place, shortly before, by a locomotive, {s
admissible. Cotton destroyed on platform
of carrier for shipment. St. Louls, etc., R. Co.
v. Lawrence [Ind. T.] 76 8. W. 254. Togeth-
er with other evidence, it may be shown that
another fire was set by sparks from a pass-
ing engine as far from the track as the
house burned, on the issue whether the
fire In question was caused in a similar
manner. Mills v. Louisville & N. R. Co.
[Ky.] 76 8, W. 29. Evidence that about the
time of the fire and the passing of a locomo-
tive alleged to have caused it, other fires
appeared at points near by along the track,
may be shown as tending to establish that
the fire was caused by such locomotive and
negligence in its construction and opera-
tfon. Tex. & P. R. Co. v. Watson, 190 U. 8.
287. Evidence that other like engines had
been seen to throw sparks nearly as far as
the hay stacks burned. Black v. Minneapolis
& St. L. R. Co, [Iowa] 96 N. W. 984, Evi-
dence as to other fires from the same en-
gine at the same place, shortly after the
fire in question in connection with evi-
dence that other engines passed without
causing fire, s admissible to rebut evidence
that the engine blamed was in proper con-
dition. Ala. G. 8. R. Co. v. Clark, 136 Ala.
450. It may be shown that engines emitted
great quantities of sparks and started many
fires in the vicinity shortly before and dur-
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tion, or tending to show condition of a locomotive,*® whether direct or circum-
stantial or both,** and opinions pointing to negligence as a cause may be heard.*
Title may be shown by warehouse receipts.®®

Sufficiency of evidence.®

ing the time of the injuries sued for, and
that cinders lay along the track and be-
yond the right of way, though the railroad
employes testified that the engines which
caused the fires were properly equipped. Ill.
Cent. R, Co. v. Scheible, 24 Ky. L. R. 1708, 72
8. W. 325.

82. Evidence of defective condition of en-
gine spark arresters during the winter be-
fore the fire is inadmissible. Toledo, etc.,
R. Co. v. Needham, 105 Ill. App. 25. Where
a particular engine was identified as caus-
ing the flre, a witness cannot testify gener-
ally that defendant’s engines threw out
sparks on other occasions ten months be-
fore the fira. San Antonio & A. P. R. Co. v.
Home Ins. Co. [Tex. Civ. App.] 70 8. W. 999.

53. Evidence of the volume and height
of, sparks thrown from a locomotive while
switching near a warehouse, is admissible
in an action for burning cotton in the ware-
house. In an action for damages from a
fire caused by a passing engine, evidence
that other englines at other times discharged
an unjustifinble quantity or size of sparks
may be shown to establish negligent con-
struction of the particular engine. White v.
N. Y. Cent. & H. R. R. Co., 85 N. Y. Supp. 497.
Where it appears that sparks were thrown
out by a passing engine and that the fire
was caused thereby, and another fire as well
in another fleld near by, and that the en-
gine was using slack coal which was dan-
gerous because of the dry weather and the
season, there is sufficlient to take the case to
the jury. Glanz v. Chicago, etc, R. Co.
[Iowa]) 93 N. W. b676.

54. Pittsburgh, etec, R. Co. v, Wilson
[Ind.)] 66 N. E. 899. Evidence tending to
show that such a mill as defendant's had
thrown sparks as far as plaintiff’s house was
distant, must be given by plaintiff before
resting. Under Court Rule 50 (66 N. H. 689)
allowing only rebutting evidence to plaintiff
after resting unless by permission of court.
Gerrish v. Whitfield [N. H.] 66 Atl. 661. The
defective condition of apparatus may be
shown by witnesses who saw It at the time
and place of the fire. Tex. & P. R. Co. v.
Scottish U. N. L. Co. [Tex. Civ. App.] 73 8. W.
1088.

83. Expert testimony as to the liability of
a locomotive, under certain circumstances,
to throw out sparks and live cinders, there
being evidence that the escape of sparks
cannot be wholly prevented. Hpypothetical
state of facts based on the evidence. Tex.
& P. R. Co. v. Watson, 190 U, 8. 287, 47
l.aw. Ed. 1057,

Mere ncgative opinions as to the cause of
the fire are rejected. 1Id.

868. Burned cotton. Ala. G. 8. R. Co, v.
Clark, 136 Ala. 450.

57. Sufficlency of evidence. Chicago, B.
& Q. R. Co. v. Beal [Neb.) 94 N. W. 956; Row-
an v. Wells, Fargo & Co., 80 App. Div. (N.
Y.) 31. As to cause of fire. Bates County
Bank v. Mo. Pac. R, Co. 98 Mo. App. 330;
Black v. Minneapolis & 8t. L. R. Co. [Iowa]
%6 N. W. 984; York v. Cleaves, 97 Me. 413;
Peffer v. Mo. Pac. R, Co., 98 Mo. App. 291.

‘tiff requiring him to show negligence.

Instructions.®*—The court cannot charge as to con-

To show that passing engine was cause of
fire. Brooks v. Mo. Pac. R. Co., 98 Mo. App.
166; Ragsdale v. Southern R. Co., 121 Fed.
924; White v, N. Y. Cent. & H. R. R. Co., 85
N. Y. Supp. 497. To carry question of negli-
gence to the jury. Craft v. Albemarle Tim-
ber Co.,, 132 N. C. 151; Balding v. Andrews
[N. D.] 96 N. W, 305; Judd v. N. Y. & T. 8. 8.
Co. (C. C. A.) 117 Fed. 206, rehearing grant-
eds 118 Fed. 826; Carter v. Pa. R. Co. (C. C.
A.) 120 Fed. 663; Brooks v. Mo. Pac. R. Co.,
98 Mo. App. 166; Smith v. Long Island R.
Co., 79 App. Div. (N. Y.) 171. To show that
passing engine negligently fired timber de-
posited by plaintiff on defendant’'s right ofr
way for shipment. 8an Antonlo & A. P. R.
Co. v. Home Ins, Co. [Tex. Civ. App.] 70 S.
W. 999. As to proper appliances and skilful
operation to rebut prima facie case for plain-
Smith
v. Mo, K. & T. R. Co. [Tex. Civ. App.] 73
S. W. 22. To raise issue as to condition
and operation of engines. Norfolk & W. R.
Co. v. Perrow [Va.] 43 8. E. 614. Plaintiff
need only show the fire to have resulted from
a spark’ from defendant's engine to estab-
lish negligence [3 Starr & C. Ann. St. (2d
Ed.) p. 8294, c. 114, par, 123]. Cleveland,
etc.,, R. Co. v. Hornsby, 202 Ill. 138. Proof
of negligence in permitting emission of
sparks from the locomotive is not alone suffi-
clent. Indiana Clay Co. v. Baltimore, etc.,
R. Co. [Ind, App.] 67 N. E. 704. That rail-
road tracks and right of way were allowed
to become covered with inflammable mate-
rial, by which fire was carried through
sparks from an engine to adjoining property,
is sufficient evidence of negiigence to carry
the case to the jury. Livermon v. Roanoke
& T. R. R. Co.,, 181 N. C. 627. Evidence of a
train dispatcher that no train went out
without orders, and that no order for a
train appeared during the time when plain-
tift’s property was set on fire as shown by
the records or the books of the conductor,
is not conclusive evidence that no train was
sent out. Brooks v. Mo. Pac. R. Co., 98 Mo.
App. 166. That soon after an engine passed
a fire started in a fleld covered with dry
vegetation and ran before a high wind, will
support a finding that the engine was the
cause of the fire without a showing that live
cinders were thrown out or that the engine
was under more than ordinary strain. Kan.
City, ete., R. Co. v. Perry, 66 Kan. 792, 70
Pac. 876. Where the particular engine caus-
ing a fire is not identlfied but there is suffi-
cient evidence of defects as to particular
engines to show responsibility of defendant,
it cannot be sald that there was no evi-
dence of negligence as to such engines, St.
Louis, etc.,, R. Co. v. Lawrence [Ind. T.] 76
S. W. 254.

B58. Sufficiency of particular instructionn:
As to measure of damages for destruction of
fences, grass and turf. Tex. Midland R. R.
v. Moore [Tex. Civ, App.]) 74 8. W. 942. As
to plaintiff’'s care of property and precau-
tions to prevent filre. Indiana Clay Co. v.
Baltimore, etc.,, R. Co. [Ind. App.] 67 N. BE.
704. Regarding finding as to condition of
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dition of appliances where the complaint charges no defects.*® A charge that a prima
facie case of liability for fire is made is not incorrect because a separate issue of
contributory negligence was raised where it was properly submitted.®® A charge
under a special statute concerning liability for fires from engines, which properly
limited recovery to damage from that source under the pleading and evidence, need
not limit recovery to fires originating from sparks from the engine.®! )
Tral, findings and judgment.®>—The manner of operation of engines alleged
to have caused the fire, and the condition of spark arresters at the time, are ques-
tions for the jury, though witnesses for the company testified that the engines were
examined the night of the fire, and the morning after, and found to be properly

equipped and in proper condition.®®

An allegation of negligence of employes will
not support a finding of use of defective apparatus.®*

A judgment against one

of several defendants, after nonsuit as to the remainder, is conclusive as to the
latter where they were parties to the record and defended.**

FISH AND GAME LAWS.
Legislation and regulations.**—The state has plenary power to regulate the kill-

defendant’s appliances. Cleveland, ete., R. Co.
v. Hornsby, 202 Ill. 138. As to negligence of
property owner in falling to extinguish fire
started on his land by a railroad locomotive.
Franey v. Ill. Cent. R. Co., 104 Ill. App. 499.
As to burden of proof in an action for dam-
ages from a fire set by sparks of a loco-
motive. Galveston, etec., R. Co. v. Chittim
[Tex. Civ. App.] 71 8. W. 294. As to weight
of evidence as disregarding the credibility of
witnesses. Hutchins v. Mo. Pac. R. Co., 87
Mo. App. 548. As to character of spark ar-
rester used on locomotive and its condition
at time of the fire. Tex. & P. R. Co. v. Wat-
son, 190 U. 8, 287. As to liabllity of railroad
company for failure to keep its right of way
free from combustible materials resulting in
burning of adjoining property. McFarland
v. Miss. R. & B. T. R. Co.,, 176 Mo. 422. As
to liability of railroad company for fires set
by engines and as to assumption of risk by
one placing property near the track. Tex.
& P. R. Co, v. Watson, 190 U. 8. 287, 47 Law.
Ed. 1057. As to origin of fire alleged to have
resulted from a locomotive as authorizing
the jury to find for plaintiff if the locomo-
tive caused the fire, without requiring a find-
ing of negligence of defendant In regard to
condition and operation of the locomotive
and as shifting the burden of proof of the
whole case to defendant. Mo., K. & T. R. Co.
v. Florence [Tex. Civ. App.] 74 8. W, 802.
Propriety and sufficlency of instructions un-
der pleadings in action for damages from
fire by sparks from passing engine. Louis-
ville & N. R. Co. v. Sulllvan Timber Co.
[Ala.] 35 So. 827. .

In an action for damages from a fire set by
sparks from an engine the jury cannot be
{nstructed to find for plaintiff if they find
that sparks would not be thrown as far as
they were thrown by the engine in question
if properly constructed and operated. where
there was evidence that at the time a high
wind was blowing. Id,

An instruction that—if the jury find that
the railroad company failed to cause the
removal of inflfammable material on its right
of way, and that its agents or servants while
operating a locomotive permitted fire to

escape to such inflammable material near
the road from which it escaped to adjoin-
ing premises and destroyed plaintift’s prop-
erty, etc.,—I8 proper as requiring a finding
that the fire began on the right of way and
escaped to the adjoining property, and that
the failure of the company to clear the right
of way was the proximate cause of the fire.
MzczFarland v. Miss. R. & B. T. R. Co., 176 Mo.
422.

An instruction that though the jury may
belleve from the evidence that the fire was
caused by sparks from the locomotive, this
will not show negligence of defendant un-
less it further appears that. there was negli-
gence In allowing the sparks to escape, is in-
correct, since under the statute the fact
that fire {s set by a locomotive while on or
passing a rallroad, Is prima facie evidence
of negligence In the operation of such rail-

road. Franey v. Ill. Cent. R, Co., 104 Il
App.499.
89. Noland v. Great Northern R. Co., 81

‘Wash. 430, 71 Pac. 1098.

60. Tex. & P, R. Co. v. Scottish U. N.
I. Co. [Tex. Civ. App.] 73 8. W. 1088, ’

61. Wilson v. Southern R. Co., 65 8. C. 421.

62. Sufliclency of answers by jury to in-
terrogatories regarding defective appliances
and negligent operation. Pittsburgh, etc.,
R. Co. v. Wilson [Ind.] 66 N. E. 899,

63. Ill. Cent. R. Co. v. Scheible, 24 Ky. L.
R. 1708, 72 S, W. 325.

G64. As against motion to make more defl-
nite. Mo., K. & T. R. Co. v. Garrison [Kan.]
72 Pac. 226.

65. Gerrish v. Whitfield [N. H.] 656 Atl.
551.

66. Validity of statutes: The Callfornia
act 18 not void for plurality of subjects. Ah
King v. Police Ct., 139 Cal. 718, 73 Pac. 587.
The Illinois statute does not deny equal
protection of the laws, nor does the provision
giving half the fine to the informer invade
the province of the executive. Meul v. Peo-
ple, 198 Ill. 258, The provision of the New
Jersey act imposing a double penalty on a
second conviction is Inoperative because not
expressed in the titlee Hawkins v. Ameri-
can Copper Extraction Co. [N. J. Law] 64
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ing of game,*” but concurrent jurisdiction over boundary waters does not allow
either state to legislate as to fish in portion of such waters within the boundaries
of the other.”®

Offenses and prosecutions.*—The Illinois act includes not merely game birds
but all birds ferae naturae.” Quail may not be killed out of season in Iowa even
for scientific purposes.”™ A purchaser in good faith of deer and moose skins
for tanning purposes acquires a valid title thereto, and in an action therefor
against the game warden is not required to show that the animals were lawfully
killed.™ Occupancy of a tent in a yard temporarily by a hunter who other times
slept on the porch of a crowded house, does not make him a camp hunter under
the Arkansas laws.” It is no defense to a charge of killing a deer without horns
under the Vermont laws that accused, intending to kill the animal, did not know
that it was a deer without horns.™ That fish were purchased during the open sea-
son is no defense to a prosecution for having possession of salmon during the closed
season.”™ Justices of the peace have such jurisdiction as the statute gives.”™ An
indictment is not objectionable by reason of omission of word “did” before the words
‘“have in his possession” or the use of verbs in improper tense.”” An information for
hunting on enclosed and posted agricultural or grazing lands need not negative
an exception in another section of the law applicable to enclosed and posted lands
not used for grazing or agricultural purposes.” There must be proof that dyna-
mite was used where explosion of dynamite as a means of catching fish is charged.™
Cases as to quantum of proof are collected in footnote.®® Cases relating to fines are

collected in the note.®

The Michigan laws authorizing confiscation of nets in unlawful use contem-

AtL 623, An act for the protection of
“game” embracing quadrupeds and birds, es-
pecially song birds, is addressed to but one
subject. McMahon v. State [Neb.] 97 N. W.
1085.

67. Equal protection of the laws is not
denied by acts allowing the confiscation and
sale of game fllegally killed as the title of
game i8 in the state [Hurd's Rev. 8t. 1899, p.
928]. Meul v. People, 198 ). 258. The par-
doning power of the governor is not invaded
by a provision giving the informer one-half
the fines imposed as this power does not
extend to the remission of vested interests
of private persons in fines and penalties
[Hurd's Rev. St. Ill. 1899, p. 926). Id.

@8. Roberts v. Fullerton [Wis.] 93 N. W.
1111,

69. Fish enclosed in a net or in any other
enclosed place which is private property
from which they may be taken at the pleas-
ure of the owner are the subject of larceny.
State v. S8haw, 67 Ohfo Bt. 167, 60 L. R. A.
481.

76. Hurd's Rev. St. 1899, p. 922, and 1its
title is not objectlonable for plurality of
subjects. Meul v. People, 198 Ill. 268.

71. Code, § 2661, prohibiting the killing of
certain song birds and excepting cases of use
of such birds for purposes of taxidermy does
not authorize such killing. State v. Flelds,
118 Jowa, 530.

73. Linden v. McCormick [Minn.] 96 N. W.
786.

78. Act Feb. 11, 1897, p. 26,
Btate [Ark.] 74 8. W. 2902,

74. State v. Ward [Vt.] 66 Atl. 85.

78. People v. Haagen, 139 Cal. 115, 72 Pac.
§36. :
g8. Justices of the peace have no jurisdic-

Du Bose V.

tion of the violation of California laws pun-
ishing persons having possession of salmon
during the ciosed season [Pen. Code, § 834].
People v. Haagen, 139 Cal. 115, 72 Pac. 8386.
In Texas a justice may not transfer to the
county court a prosecution for unlawfully
catching fish. Gill v. State [Tex. Cr. App.]
76 8. W. b76.

83?. People v. Haagen, 139 Cal. 115, 72 Pac.
%8. Texas Acts 1899, p. 173, c. 102. Davis
v. State [Tex. Cr. App.] 74 8, W. 909.

“:9. Gill v. 8tate [Tex. Cr. App.] 76 8. W.

80. Under the Maryland Oyster Law (Acts
1900, p. 652, c. 380, § 8) it is not necessary
to cull over a whole cargo of oysters to find
what per cent are below size. Dean v. State
[MAd.] 66 Atl. 481. Evidence that parties or-
dered quail and that a walter stated that he
would have to see about it, and after speak-
ing to some one In the rear returned and
served the order is not sufficlent to show
possession by defendant. People v. Dunston,
84 N. Y. Supp. 267. In a prosecution for tak-
ing certafin birds for which there is no open
season it must not only be shown that the
birds are wild birds but are birds for whicn
there is no open season. People v. Bootman,
40 Misc. (N. Y.) 27.

81. Five dollars fine for each prairie
chicken in possession out of season not ex-
cessive. McMahon v. State [Neb.] 97 N, W.
1036. Commitment for non-payment of fine
and costs upheld. Dean v. State [Md.] 56
Atl. 481, It is held in Maryland that a fine
graded according to the amount of oysters
unlawfully in possession may be imposed by
the court on a general verdict which does
not find the amount 80 possessed. Id,
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plate a trial of the action as to whether they have been taken in such use and
whether they should be condemned.®*

The New York game law allows a cwd action to recover penalty in addition to
criminal liability.%?

Fishery rights.—An exclusive right of fishery on tide lands cannot be acquired
by long use,® but in some states location of exclusive rights is provided for by
statute,®® and the owner of private waters has the exclusive right of fishery there-
in.** New Jersey provides for the establishment of free public fisheries in fresh
water lakes on approval by the voters of the counties containing such lakes.*” Dam-
ages are recoverable for forcible exclusion from public fishing grounds,® or for wrong-
ful fishing in private grounds,” or negligent injury to nets;* but there can be no
conviction for fishing in private waters unless state laws as to posting have been

complied with.”
another person’s shore.b®

In Maine a penalty is imposed for maintaining fish weirs upon

Shooling rights.—The owner of land for the purpose of shooting has an in-
terest in the soil and not & mere easement, and may maintain the action for unlaw-

ful shooting on such grounds.®®

Oysters and clams.—The laws of Virginia allow a verbal application for an
oyster planting location.®* In Maryland there may be no private location of nat-

ural beds.?®

82. Neal v. Morse [Mich.] 96 N. W, 14.
Comp. Laws Mich. 1897, §§ 6764, 6765. A plea
of gullty to the charge of illegal fishing
will not warrant the order. Id.

83. Laws 1901, c. 91, § 39. People v. Boot-
man, 40 Misc. (N. Y.) 27. Not necessary that
complaint In action for penalty should state
that the case is not within the saving clauses
of the act. Id. Not necessary to indorse a
reference to the statute on the summons
where complaint is served with summons,
nor to recite or refer to statute in complaint,
—it is sufficient if facts bringing the action
within the statute are alleged. Id.

84. Pac. Steam Whaling Co. v. Alaska
Packers’ Ass'n, 138 Cal, 632, 72 Pac. 161,

83. A valid location cannot be made on
ground occupied by another under a valid
location. White Crest Canning Co. v. Sims,
30 Wash. 374, 70 Pac. 1003. An invalid loca-
tion on such territory will not ripen into a
valid location at the expiration of the prior
license. Id.

86. The grantee of a pond without reser-
vation has the exclusive right of fishery and
may maintain trespass for an Iintrusion.
Gibbs v. Sweet, 20 Pa. Super. Ct. 276. The
owner of water in a non-navigable stream or
pond or of the privileges therein has the
exclusive right of fishery therein though the
land thereunder belongs to another. Lee V.
Mallard, 116 Ga. 18.

Note. Right to fish, whether public or
private, the kinds of fisheries and the enjoy-
ment and protection of such rights are ex-
haustively treated in a note to State v. Shaw
[Ohio] 60 L. R. A. 481.

87. The title of the act (Laws 1901, p. 333)
does not contain a plurality of subjects.
Albright v. Sussex County L. & P. Commis-
sion, 68 N. J, Law, 623. Not local or special
legislation within the constitutional inhibi-
tion. Id. Not essential that the question
should be submitted at the next election aft-
er passage of the act, and the use being a
public one, the exercise of the power of emi-
nent domain is authorized. Id.

Private clam beds are authorized by the laws of North Carolina.*®

88. Loss of probable profits may be shown.
Pac. 8team Whaling Co. v. Alaska Packers’
Ass'n, 138 Cal. 632, 72 Paec. 161. Defendants
may show a bona fide belief in title to fish-
ery on question of punitive damages, Id.
Plaintiff 1s not prevented from recovering
punitive damages by reason of having com-
mitted a trespass at one time on defendant’s
lands above high water mark. Id. There is
sufficient reason for plaintiffs desisting from
further attempts to flsh where they would
be frustrated by force. Id.

89. Exemplary damages are recoverable
under the New York laws for fishing in a
private park, though stocked with fish pro-
cured from the state commission by anoth-
er but without the owner’'s consent [Laws
1896, c. 319, p. 264]. Rockefeller v. Lamora,
86 App. Div. (N. Y.) 25b4.

90. One running a boat wantonly into
fishing nets outside the regular channel hav-
ing sufficlent room for the boat is liable for
damages. Hopkins v. Norfolk & 8. R. Co.,
131 N. C. 463.

91. A conviction for fishing on a private
water way is not warranted where there has
been a want of compliance with the law as
to the number of notices to be posted and
the prosecutor accepted part of the ftish
caught and furnished cooking necessaries to
accused to cook fish retained. Valentine v.
State [Miss.] 86 So. 170.

92. The Maine statute imposing a penalty
for maintaining a fish weir below or beyond
low water mark In front of the shore or
flats of another allows the action where the
welr 18 80 near or is so situated with refer-
ence to complainant’s shore that it injuriously
affects his enjoyment of his rights as owner.
The words “Iin front of the shore or flats of
another” are not to be taken literally [Rev.
St. Me. c. 3, § 63]. Dunton v. Parker, 97 Me.
461; Sawyer v. Beal, 97 Me. 366. The action
is not to be defeated by the fact that a por-
tion of the weir but not the larger portion
is removed annually [Rev. St. Me. c. 3, § 63)
Dunton v. Parker, 97 Me. 461.
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FIXTURES.

§ 1. Definition.—The word fixtures, though it would seem proper to apply
it only to those chattels which have become part of the realty, is sometimes used
in the opposite sense to signify those which may be removed.”

§ 2. Annexation and inient. Requisites of the annexation—The intent with
which an annexation is made is the test of the character of a chattel alleged to
be a part of the realty.’®

Indicia of intent.—The purpose, effect and manner of placing®® the liability of
serious injury to the realty from the removal of the chattel,! also whether the owner
of the realty has at any time asserted a right to the chattel,? and whether the chattel
sought to be held as realty could be used with equal efliciency in any establish-
ment eimilar to that in which it is found,® and the nature of the occupancy of the
land,* respectively show intent. It is immaterial, however, where the intent to
annex is otherwise clear, whether the chattel would have to be taken apart in
order to be removed and would necessarily suffer more or less damage in the
process,® or whether the chattel, while annexed, was sold by the sheriff under exe-

cution sale as personal property.®
annexation will not be admitted.”

So, also, proof of acts of the tenant after the

Whether a chattel has become a part of the realty, or has remained personalty,

is & mixed question of law and fact.®

#3. Payne v. Sheets [Vt.] 55 Atl. 666.

94. S8inclair v. Quackenbush [Va.] 43 8. E.
354.

98. Code Pub. Gen. Laws Md. art. 73, §
46, allowing submission to a circuit court of
question of appropriation of natural oyster
beds only authorizes a summary decision as
to existence of natural beds and the judge
may not decide that a private location is
vold for any other reason. Travers v. Dean
[Md.]) 66 Atl. 888.

96. The beds must be lald off according to
§ 3391. State v. Goulding, 131 N. C. 716.

#7. Cyc. Law Dict, “Fixtures,” citing 40
N. Y. 287; 8 Iowa, 544.

98. Gunderson v. Kennedy, 104 Ill. App.
117; Jacoby v. Johnson (C. C. A.) 120 Fed.
487. In Friedly v. Giddings, 119 Fed. 438,
a belt connecting the drive wheel with the
main shafting, was held to be realty. In
Page v. Urick, 31 Wash. 601, 72 Pac. 464, a
house buillt on wooden shoes, resting on
wooden blocks lald on the ground, the whole
being in part on a city street and in part
on an adjoining lot, was held personalty.
Baker's tables, trays, etc., nalled to building
held not leviable as personalty of grantor
after conveyance. Taylor v. Plunkett [Del.]
66 Atl. 384. A chattel does not become a
fixture unless (1) it is physically annexed,
at least by juxtaposition, to the realty or
some appurtemance thereof, (2) it is adapted
to and usable with that part of the realty
to which it is annexed, and (3) it was so an-
nexed with the intention, on the part of the
person making the annexation to make it a
permanent accession to the realty. Hayford
v. Wentworth, 97 Me. 847, and cases cited.
Bee, further, Atl. Safe D. & T. Co. v. Atl. City
Laundry Co., 64 N. J. Eq. 140; Bedford, etc.,
Stone Co. v. Oman (Ky.) 73 8. W. 1038.

#9. Gunderson V. Kennedy, 104 Ill. App.
117. A bill to compel the restoration to
plaintifr's 1and of a buflding removed there-
trom by defendant, the builder, 18 demurra-
ble if it fails to show the manner of the an-

nexation. Bowle v. Smith [MA.] 66 Atl. 626.
It is proper to consider whether the charac-
ter of the annexation is such as to repel the
presumption that it was iIntended to be
merely temporary. Temple Co. v. Penn Mut,
L. Ins. Co. [N. J. Law] 54 Atl. 295. An ordi-
nary range attached to the house merely by
stove pipes and water connections is not a
fixture. Jennings v. Vahey, 183 Mass. 47.
Compare In re Goldville Mtg. Co., 118 Fed.
892 and William Firth Co. v. 8. C. L. & T.
Co. (C. C. A)) 122 Fed. 669, where the court
emphasizes the doctrine that where the in-
tent to annex permanently is clear, the meth-
od of annexation i{s immaterial. Permanent
stage appliances, opera chairs screwed fast,
and a drop curtain placed in a theater by
the controlling stockholder held fixtures.
Murray v. Bender (C, C. A.) 126 Fed. 705.
Mirrors spiked to wall held not fixtures
though frames were painted to match room.
Cranston v. Beck [N. J. Law] 56 Atl. 121,

1. Baker v. McClurg, 198 Ill. 28. Bullding
addition is fixed when so attached that re-
moval would injure main building and leave
addition of little value. Holmes v. Standard
Pub. Co. [N, J. Eq.] 65 Atl. 1107.

3. Conde v. Lee, 171 N. Y. 662.

3. Hillebrand v. Nelson (Neb.) 95 N. W.
1068. .

4. Rallroad structure on land of another is
not fixture. Illinois Cent. R. Co. v. Hoskins,
80 Miss. 730, 92 Am. St. Rep. 612. Bullding
is fixture when placed on land permanently
and with intention of thereby adversely hold-
ing the land. Rotan Grocery Co. v. Dowlin
[Tex. Civ. App.] 77 8. W. 430.

8. Baker v. McClurg, 198 Ill. 28.

8. Ofr v. Finkelstein, 200 I1l. 40.

7. Lord v. Detroit Sav. Bank [Mich.] 93
N. W. 1063.

8. Thomas v. Wagner [Mich.) 92 N. W.
106. WIll not be disturbed by the appellate
court. Ins. Co. of N. A. v. Buckstaff [Neb.]
92 N. W. 756. 8ee, also, S8woop v, St. Martin,
110 La. 237.
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An agreement® or an estoppel as to the movable or fixed character of annexed
chattels may arise against the landlord® or the tenant from the renewal of a lease
without reservation.!!

Third persons, though bona fide purchasers, do not become entitled to regard as
fixtures that which by agreement is made a movable.!?

§ 3. A severance does not result from the substitution of one for another an-
nexed chattel.!®

FOOD.14

The legislature has power to enact pure food regulations for the protection of
the public.® The Department of Agriculture authorized to make regulations for
sanitary inspection of oleomargarine cannot make such as are preventive of fraud.'®

Offenses.™—Quilty knowledge is essential to the “willful” selling of bad food.*
When a pure food statute adopts no purity standard, that of a standard book of
formulae may be taken.!®* The sale of colored oleomargarine may be made un-
lawful, though it be sold for what it is.*® The manufacture of a proscribed com-
modity is not legalized by an act licensing dealers and manufacturers.* Oleo-
margarine is not an “imitation” if the ingredients naturally produce a yellow
color.?® Vinegar may be an imitation, though made from apple products.?® Corn

9. Bilence of lease as to removal while
authorizing construction of addition does not
tmport a right of removal. Holmes v. Stan-
dard Pub. Co. [N. J. Eq.] 56 Atl. 1107. A
boller placed by a tenant in lieu of one which
wore out and with a privilege of removal
is not a fixture, Winner v. Willlams [Miss.]
86 So. 308. Tenant forfeits right by accept-
ing new lease which is silent. Champ
Spring Co. v. Roth Tool Co. [Mo. App.] 77 8.
W. 844; Nieland v. Mahnken, 86 N. Y. SBupp.
809.

10. By acts or express agreements. A
liberal construction will be given in favor
of the tenant. Morrison v. Sohn, 90 Mo.
App. 76; Peaks v. Hutchinson, 96 Me. 530;
O'Brien v. Mueller, 96 Md. 134.

The fact that, by the removal of the chat-
tel, the value of the realty would be serlous-
ly impaired, may be considered in determin-
ing the question of estoppel. Duntz v. Gran-
ger Brew. Co., 41 Misc. (N. Y.) 1717.

11. Spencer v. Commercial Co., 80 Wash.
6520, 71 Pac. 53.

12. Compare McCrillis v. Cole [R. 1.] 66
Atl. 196. Peaks v. Hutchinson, 86 Me. 630. A
transfer of the entire property by the own-
er of the land may In certain cases he deem-
ed a conversion of the chattel. Smith v.
Stoddard, 67 N. E. 980. ‘The right of a party
to remove a chattel apparently a part of the
realty need not be recorded. Swoop V. St.
Martin, 110 La. 237.

13. Richmond v. Freeman's Nat, Bank, 86
App. Div. (N. Y.) 152.

14. Consult the article Adulteration, ante,
p. 27, as to the addition of foreign substances
to food considered under the Pure Food Acts.
Warranties of fitness of food for use, see
Bales.

15. Beha v. State [Neb.] 93 N, W. 166.
Norfolk City ordinance prescribing test for
milk. Norfolk v. Flynn [Va.] 44 8. E. T17.
An act (Ky. St. 1899, § 1724) prohibiting sale
of milk of cows fed on still slop is valid
though there is no proof that it is an un-

-

wholesome food for cows. Sanders v. Com.
[Ky.] 77 S. W. 858. Ordinance for permit and
inspection by board of health. Walton v.
Toledo, 28 Ohio Circ. R. 647.

Subject of act held not double. State v.
Great Western C. & T. Co., 171 Mo. 634. Pe-
nal laws held not repealed by act permitting
licensing. Beha v. State [Neb.)] 93 N. W.
156. An ordinance regulating “conveying’’
of milk for the purpose of selling same held
not intended to operate beyond city limits
and hence valid. Id. License fee used sole-
ly for purpose of maintaining inspection bu-
reau held not a tax. Id. Law held not void
for imposing a different test on milk of-
fered by producer from that required in case
of a mere vender. People v. Laesser, 79 App.
Div. (N. Y.) 884.

16. It attempted to prohibit defacement
of inspector’s marks [Act May 9, 1902, con-
strued]. U, 8. v. Bohl, 126 Fed. 626.

17. Evidence sufficlent to show that an
“agent” for a foreign maker of oleomar-
garine was a ‘“seller.” Com. v. Leslle, 20 Pa.
Super. Ct. 629. Addition of harmful preserv-
atives, see Adulteration, ante, p. 28

18. Veal less than four weeks old when
ls(élsled. State v. Nussenholtz [Conn.] 55 Atl,

19. E. g. The U. 8. Pharmacopoeia. People
v. Jennings [Mich.] 94 N. W. 216. Should
not be construed to forbid the addition of
matter intended to Improve the product
[Pure Food Law of 1895 construed]. People
v. Jennings [Mich.] 94 N. W, 216.

20. People v. Meyer, 86 N. Y. Supp. 834.

21. Oleomargarine. People v. Meyer, 86
N. Y. Supp. 834,

22. Bennett v. Carr [Mich.] 86 N. W. 26.
Perceptible shade of yellow makes it an imi-
tation. People v. Phillips [Mich.) 91 N. W.
616.

23. Dried apple refuse soaked in water
and colored. People v, Niagara Fruit Co.
76 App. Div. (N. Y.) 11.
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syrup offered as such with a little cane syrup added is “truly” and “appropriately”
marked corn syrup, which is synonymous with glucose.**

Indictment and prosecution; Penalties.**—It need not be alleged that milk is
an article of food.** When an increased punishment follows a second offense it
must be pleaded.”” Distinct sales, each bearing a penalty, must not be joined in
one count, but be separately pleaded.*

FORCIBLE ENTRY AND UNLAWFUL DETAINER.

§ 1. Civil Rights and Remedies—A. Cause; § 3. Oriminal Responsibility (14).
|

of Action (11). B. Procedure (13). .

§ 1. Civil rights and remedies. A. The cause of action.—At common law,
forcible entry “is the violently taking possession of lands and tenements with
menaces, force and arms, and without authority of law.”?® It is quasi ex delicto
in its nature.®® The plaintiff must have had a right of possession at the time of
the entry,” but it suffices if it be good only as against defendant.*® Proof of force
is necessary, and a merely unlawful but peaceable entry makes no case.®® A tenant
who after notice holds possession contrary to his lease is guilty,** likewise a sub-
lessee holding without right,*® or a purchaser at foreclosure sale who refuses a
valid tender for redemption.** TUnless it be concerted, a tenant is not liable who
merely puts a stranger in at the end of the term.®” Threats of force may work a

“forcible ejection or exclusion.”®®

24. Need not be marked “glucose.” Peo-
11e v. Harris [Mich.] 97 N. W. 403.

W. Btatute declaring sale of each pack-
age of milk to be separate offense does not
mean that a single sale of several cans to
one person shall be alleged as several sales
[Agricultural Law, § 20). People v. Buell,
85 App. Div. (N. Y.) 141. In Ohio trial is be-
fore justice without jury when no imprison-
ment follows. BState v. Smith [Ohio] 68 N. B.
1044.

26, 27. State v. Smith [Ohio] 68 N. E. 1044.

28. Pleading which did not particularize
each sale held bad. People v. Sheriff, 78
App. Div. (N. Y.) 46.

29. Griffin v. Griffin, 116 Ga, 764. One who
enters under order of court makes no unlaw-
ful entry. Frantz v. Saylor [Okl] 71 Pac.
217. Under California statute, forcible ejec-
tion relates back and vitiates a peaceable en-
try. Kerr v. O’'Keefe, 138 Cal. 416, 71 Pac.
447.

8$0. Drew v. Mosbarger, 104 Ill. App, 635.

81. Frantz v. Saylor [Okl] 71 Pac. 217.
Not a mere pretense. Buck v. Endicott [Mo.
App.] 77 8. W. 86.

332. A junior patentee, in possession, may
maintain an action of unlawful detainer
against one having no color of title, either
by purchase or lease. Kirby v. Scott, 24 Ky.
I. R 2176. 78 8. W. 749; Bush v. Coomer, 24
Ky. L. R. 702, 69 8. W. 793. Right of plaintiff
to possession before entry not in issue in
Wnshington. Gore v, Altice [Wash.] 74 Pac.
556. It is sufficient if land is appropriated
and used in such a way as to apprise the
neighborhood that the land is in exclusive
use and enjoyment of plaintiff. Eckert v.
Wellmuenster, 103 Ill. App. 490.

88. Riley v. Catron [Ind. T.] 69 8. W.
908.

84. Lacrabere v, Wise [Cal.] 71 Pac. 175.
Whether proper notice to quit has been giv-

An action of forcible entry and detainer cannot

en is for the jury to determine. Heller v.
Beal, 23 Ohio Circ. R. 540. Under the Cali-
fornia Code of Clv. Proc. (§ 1161, subd. 1)
where an action is brought for unlawful de-
tainer after the period of the lease has ter-
minated, it 18 not necessary to the mainte-
nance thereof that the statutory notice to
quit necessary in cases of the termination of
a tenancy at will shall have first been given.
Earl Orchard Co. v. Fava, 188 Cal. 76, 70 Pac.
1073.

Notice served on wife i{s on “member of
family over 16.” Swanson v. Smith [Ky.) 77
8. W. 700. Purchaser from landlord need not
exhibit deed to hold over tenant when de-
manding possession. The act requiring it
when suing for rent does not apply. Tucker
v. McClenny [Mo. App.] 77 8. W. 151. By
failure to deny cxpiration of term right to
notice to quit may be admitted away. Morris
v. Healy Lumber Co. [Wash.] 74 Pac. 662.
A statute dispensing with notice to perform
covenants of a lease In order to fix a for-
feiture does not dispense with statutory
notice to quit [Code Civ. Proc. § 1161].
Schnittger v. Rose, 139 Cal. 658, 73 Pac. 449.

85. Absence of consent to a subletting
presumed from the fact that no authority to
sublet was endorsed on a lease as provided
by its terms. Berryhill v. Iealey [Minn.]
95 N. W, 814, Holding is rightful under ten-
ant who bought in at foreclosure sale against
landlord. Moston v. Stow, 81 Mo. App. 554.

86. Demand on husband who is tenant in
common with wife not good to cut off right
to redeem. Harden v. Collins [Ala.] 856 So.
357. But he may show that he had made
valuable improvements. Id.

87. 8t, Louis Brew. Ass’'n v. Niederluecke
[Mo. App.] 76 8. W. 648.

88. For which special dameges are al-
lowed. Wegner v. Lubenow [N. D.] 96§ N. W.
442.
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be maintained where the object of the action is merely to recover rent alleged to
be due by reason of the fact that the tenant has exercised his option to renew his
term, and has entered upon such renewed term. The action should be to recover
rent.*®

The right to recover damages is sometimes given,*® but in unlawful detainer
only from the date of the demand for possession.* When, during the period of
the lease, the lessor is guilty of forcible entry, damages therefor may be recovered
by the tenant, even though, prior to the trial of the action, the lease has expired.
Judgment -for restitution in such case, however, will not, of course, be given.4?

It is no defense that defendant is tenant under a void lease,*® nor that a hold-
over tenant has begun adverse procecedings against the land.** As in other cases
a tenant is estopped to deny his landlord’s title,** but he may show that his de-
tainer is lawful because the landlord has no right to possession.®® The validity
of an assignment of a lease is not material when the action is laid on a wrongful
holding over after the term.*

B. Procedure. Practice.—The proceeding is expeditious and somewhat sum-
mary in its character.*®* It is within the discretion of the trial judge to grant
separate trials to defendants.*®

The action being legal in its nature,*® the ultimate equitable rights of parties
cannot be determined therein.®* The question of title is not involved. The action-
may be maintained where the plaintiff can show that he was rightfully in pos-
session.®® A party may, however, prove his title in order to show that he was
rightfully in possession, and the extent of such possession, the court properly in-
structing the jury with reference to the purpose for which the evidence was al-

lowed.5®

Parties.—The person entitled to possession at the time of the entry®* or the

89. Brown v, Samuels, 24 Ky. L. R. 1216,
70 S. W. 1047.

40. Under Rev, St. Mo. § 3840 a judgment
for twice the rental value of the premises
for the period elapsing between the date
when defendant should have vacated and the
date of judgment, will be sustained. Hadley
v. Bernero, 97 Mo. App. 314. Evidence of
waste in removal of shafting, etc., for which
recovery might be had. Champ Spring Co.
v. Roth Tool Co. [Mo. App.] 77 8. W. 844.

41. Moston v. Stow, 91 Mo. App. 554.

43. Cutler v. Co-op. Brotherhood, 31 Wash.
680, 72 Pac. 464.

48. Lease for Immoral purpose. King v.
‘Wilson [Neb.] 856 N. W. 494.
44. Eminent domain. Morris v. Healy

Lumber Co. [Wash.] 74 Pac. 662.

45. Ellis v. Fitzpatrick (C. C. A.) 118 Fed.
430. A purchase by the tenant of the title
of the landlord at foreclosure sale, extin-
guishes the tenancy. In an action for un-
lawful detainer instituted thereafter, a sub-
tenant may show such facts, and the execu-
tion of a lease from such purchasing tenant
to himself. Moston v. Stow, 91 Mo. App. b54.

46. Defendant pleading fraud in a deed
to plaintiff and In a lease back to defendant
may show whole transaction and their rela-
tions; and need not sue to rescind. Simon
Newman Co, v. Lassing [Cal.] 74 Pac. 761.
Tenant may show that landlord’'s title be-
came extinguished after entry so that de-
talner was lawful. Fry v. Boman [Kan.] 73
Pac. 61.

47. Armstrong v. Mayer [Neb.] 96 N. W.
483. Subleases without consent are no de-

fense against lessor’s grantee. Tucker v.
McClenny [Mo. App.] 77 8, W. 161. Pleading
defenses, see post, § 1 B.

48. Adkins v. Andrews [Neb.] 96 N. W.
228. In West Virginia action must be in-
stituted within three years; after that action
should be in ejectment. Billingsley v. Stut-
ler, 62 W. Va. 92.

Statute allowing restitution before judg-
ment on giving bond not lacking in *“due

process.” Morris v. Healy Lumber Co.
[Wash.] 74 Pac. 662.
Limitations: Action not barred by inac-

tion of landlord for two years on tenant's
default in payment of rent under lease from
month to month indefinitely. Donahoe wv.
Mitchem [Okl.] 74 Pac. 903.

49, Levy v. David [R. 1.) 62 Atl. 1080,

50. 80 in Indian Territory under Curtis
Act and it cannot be transferred to equity
side. Swinney v. Kelley [Ind. T.] 76 8. W.
303.

51. Anderson v, Ferguson [Okl] 71 Pac.
225. Rents may be recovered in same action,
Nolan v. Hentig, 138 Cal. 281, 71 Pac. 440.
Judgment is not bar to ejectment. Swanson
v. Smith [Ky.] 77 8. W. 700.

52. Rosenberger v. Wabash R. Co. 96
Mo. App. 6504; McGrew v, Lamb, 31 Wash.
485, 72 Pac. 100; Bush v. Coomer, 24 Ky. L.
R. 702, 69 S. W. 793; Hill v. Watkins [Ind.
T.] 69 8. W. 837; Kirby v, Scott, 24 Ky. L.
R. 2175, 73 8. W. 749; Graham v. Conway, 91
Mo. App. 391.

53. Hewlett v. Hyden [Ind. T.] 69 8, W.
839.

84. Under the Code of Mississippi, an ac-
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forfeiture by a tenant®® should sue. Parties under whom the tenant entered should
be joined.®®

Jurisdiction must be had according to the statute.””

Pleading.*—A complaint is sufficient if it recites the facts alleged to consti-
tute the wrongful act in the language of the statute.’® A mere allegation of own-
ershin in fee by the plaintiff does mot plead a possession.®* Good pleading re-
quires an allegation that the premises were unlawfully detained at the time of
bringing action.®® A description of the land, as in the deed of conveyance, and
sufliciently definite to enable the officer, with the assistance of the plaintiff, to
avoid mistake in regard thereto, will satisfy the requirements in an action of un-
lawful detainer.®® Allegations of rent due at the time of bringing action go
merely to the measure of the recovery and do not impair the complaint.**

After the criminal character of the action of unlawful detainer became some-
what modified by statute, the criminal prosecution and the civil remedy con-
tinued to be governed by the same rules.** It may still be requisite, therefore,
under certain forms of statute, to allege facts sufficient to show that the case is
one in which an action of that strict character may be brought.®® .

Under a statute which recognizes both the civil and the criminal character of
an action in unlawful detainer and for restitution, an oral plea of not guilty will
be deemed merely a denial of the general allegations of the complaint. In order
to set up mew matter by way of defense or in mitigation, the answer must be in
writing.®® Admission of plaintiff’s possession will be implied from an answer
which admits the making of the lease, and rests solely on the plaintiff’s breach of
certain covenants of the lease.*’

The warrant should state the county in which are found the premises in con-
troversy.®® It does not change the cause of action to amend a writ by stating
that plaintiff was in possession at the time of entry.*

tion of unlawful entry and detainer should
be instituted by the tenant against a third
party alleged to have unlawfully entered.
It is at least clear, that if the action could
be maintained by the owner of the land, the
rightful tenant would have to be made a
party. Hammel v. Atkinson [Miss.] 34 So.
225. By statute (Rev. St. 1899, §§ 3353, 3356)
grantee may sue and prove his title. Id.
Grantee who reserved right of possession.
Tucker v. McClenny [Mo. App.] 77 8. W. 161.

5S. Where a forfeiture is waived by the
lessor, and the premises are subsequently
conveyed, the grantee cannot maintain the
actlon where alleged right so to do is based
solely on such previous act of fourfeiture.
Small v. Clark, 97 Me. 304. The grantee of
a lessor should sue when the tenant holds
over. Drew v. Mosbarger, 104 Iil, App. 636.

56. Landlord who acquired title by tax
sale Is necessary party to action by owner
claiming adversely. Cope V. Payne [Tenn.]
76 8. W. 820.

87. Fliling answer to complaint before jus-
tice makes a °voluntary appearance.” Mc-
Anish v. Grant [Or.] 74 Pac. 396.

G8. Complaint sufficient under 2 Ball. Ann.
Codes & St. § 5526, Gore V. Altice [Wash.]
74 Pac. 556, Allegation of ownership is
needless [B. & C. Comp, § 5947]. Heilney V.
Heliney [Or.] 78 Pac. 1038. Sufficient to plead
a holding over [Rev. St. 1899, § 3321]. Tuck-
er v. McClenny ([Mo. App.] 77 8. W. 161.

58. Grresnameyer V. Coate [Okl.] 73 Pasc.

377.

1030' McGrew v. Lamb, 31 Wash. 485, 72 Pac.

61, Champ Spring Co. v. Roth Tool Co.,
96 Mo. App. 618.

632. Blllingsley v. Stutler, 52 W. Va. 92.
Amendment as to description is allowable.
Evetts v. Johns [Tex. Civ. App.] 76 8. W.
778. Description sufficlent. Id.

63. Ellis v. Fitzpatrick (C. C. A.) 118 Fed.
430. Where a statute authorizes a finding of
the damages suffered by the plaintiff by rea-
son of the detention, the court may, under a
complaint praying for a specific amount of
rent, the detainer having been after the de-
fault, ascertain in the same action the
amount due in fact. Nolan v. Hentig, 138
Cal. 281, 71 Pac. 440. .

64. Grifin v. Grifiin, 116 Ga. 754, where
the court stated with reference to an action
of this character that “the same rules as to
the character of the force necessary should
be applied to it as to the prosecution for the
public wrong.”

85. Eveleth v, Gill, 97 Me. 816, where the
court held insufficient a general allegation
that the estate of the tenant had been “de-
termined” on a specified day.

66. Berryhill v. Healey [Minn.] 96 N. W.
314.

67.
31732,

68. Harmless error disregarded. Bush V.
Coomer, 24 Ky. L. R. 702, 69 S. W. 793.

@9. Hoffman v. Mann [Ky.] 76 8. W. 319.

Malick v. Kellogg [Wis.] 96 N. W.
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Enforcement of judgment.—In an action of unlawful detainer, plaintiff is en-
titled to execution under an alias writ where the officer failed to execute the first
writ issued by reason of the inclemency of the weather and the physical condition
of the wife of the defendant.” A tenant’s right to pay into court the rent found

due, and thereupon have restitution under the California Code, is confined to

cases where action is based solely on breach of covenant to pay rent.™

A retention bond carries no liability in favor of the original plaintiff for a
holding over after plaintiff conveyed all his interest.”

Objections to a notice to quit™ or to legality of service of process may be waived

if not seasonably taken.™

The right of new trial, appeal or other review and the practice thereon is usual-

ly specially defined.™

§ 2. Criminal responsibility—At common law, an action of forcible entry

and detainer was a criminal or quasi criminal process.

It was permitted only

where the entry and detainer were by the use of force.™ TUnder the early English
common law, forcible entry was an offense against the public.”™

In an action constituting a mere prosccution for forcible entry, the description
of the premises need not possess the particularity and definiteness requisite where

the action is also for restitution.™

FORECLOSURE OF MORTGAGES ON LAND.

tory Proceas

§ 1. By Scire Facias or Ex
(14).
§ 2. Sale by Trustee under Deed or Power.
—A. Right to Sell (15). B. Notice (16). C.
Sale (16). D. Costs and Fees (17). E. De-
fective Foreclosures and Rights under Them
(17).

§ 3. Strict Foreclosure (18).

§ 4. Foreclosure by Action and Sale~A.

Right of Action (18). B. Partles and Pro-
cess (20). C. Pleading, Trial and Evidence
(21). D. Decree or Judgment (24). E. Sale
(26). F. Deficiency (31). G. Recelvership
(33). H. Distribution of Proceeds (35). 1I.
Effect of Proceedings (36). J. Costs (37).

§ 5. Redemption (37). Right Time;
Amount; Mode; Action to Redeem; Efrect.

8 1. Foreclosure by scire facias or ezecutory process—A mnotice of demand
in a proceeding via executiva need not embody all the information contained in
the petition for the writ of seizure.” The sheriff must sell in accord with the

70. Dieckman v. Welirich, 24 Ky. L. R.
2340, 78 8. W. 1119,

71. Does not exist where the action is for
breach of other covenants. Bateman v. Su-
perior Ct., 139 Cal. 140, 72 Pac. 922.

72. Brooks v. Buir [Ark.] 70 S. W. 464.
Liability on appeal bond ceases only when
defeated appellant makes restitution but
amount recovered on a supersedeas bond may
be deducted. Penny v. Richardson [Okl] 71
Pac. 227. It is no defense to a bond by de-
fendant in “summary proceedings” that
plaintiff who recovered the judgment con-
templated was not the real party in interest.
Curtiss v. Curtiss, 182 Mass. 104.

73. Walved by failure to object below and
standing on defense of an extension by pa-
rol. Snyder v. Porter [Neb.] 96 N. W. 1009.

74. Appearance and defense on the merits
waives right to question service. Forsythe
v. Huey [Ky.] 74 8. W. 1088.

75. In Nebraska, prior to 1901, appeal to
the district court did not lle from a judg-
ment rendered by a justice of the peace in
forcible entry and detainer. Sullivan v.
Halght [Neb.) 96 N. W. 487; Sullivan Trans-
fer Co. v. Paska [Neb.] 96 N. W. 163. In
Minnesota, an appeal to the supreme court
ir an action of unlawful detainer entered Ir

the municipal court of the city of Stillwater,
must procced in harmony with the provisions
of Gen. St. 1894, c. 86, determining the mode
of appeal to said court. Watier v. Buth, 87
Minn. 205, Proceedings in District Court are
reviewable only by certiorari. Johnson v.
Booge [N. J. Law] 66 Atl. 238. Ten days’
notice of appeal required. American Brass
Mfg. Co. v. Philippt [Mo. App.) 77 8. W. 475.
It should be speedily given and there is no
conflict In the statutes between the statutory
time for return of appeal and that for ten
days' notice. Id. And for delay in prosecu-
tion (ten months) may be dismissed. 1d.

New Trial. General statutes for new trial
held inapplicable where the forcible entry
act provides for a traverse of inquisition by
aggrieved party. Swanson v. 8Smith [Ky.]
77 S. W. 700. Moving for rellef from judg-
ment not a walver of right to assail it by
moving for new trial. Schnittger v. Rose,
139 Cal. 656, 73 Pac. 449.

78. Eveleth v. Gill, 97 Me. 315.

77. Griffin v. Griffin, 116 Ga. 764.

78. Peelle v. State [Ind.] 68 N. B. 682,

79. It is enough that the debtor be noti-
fied in the manner provided by law that a
demand- for the writ of seizure has been
made for the satisfaction of a claim sumM-
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terms of the writ.®* A judgment on scire facias is conclusive against all per-
sons served either as defendants or terre-tenants.®

§ 2. Bale by trustee in deed or under power. A. Right to sell.—In certain
states foreclosures by sale under power in the mortgage or by trustee in trust
deeds are not recognized.®* The rule differs as to the right to sell after the grantor’s
death,*® or that of one assuming the mortgage.®*

Negligence of recording officer in failing to record the power of sale will not
invalidate a foreclosure by advertisement.®® If a substitution of trustees must be
recorded, it is necessary that a change in the trustee, who is such ex-officio as treas-
arer of a corporation, appear of record.®® A default may consist in the nonpay-
ment of interest or any part thereof when due if the mortgage so provides, though

it is silent as to default in an instalment of principal.®”

Limitations of actions in

personam do not bar the right to sell under a power,® nor do limitations applicable

to mortgage foreclosures.®®

Substitution of a trustee must rest on some failure of duty,” under the terms

of the deed.”

In proceedings to enjoin the exercise of a power of sale, for the reason that
it will constitute a cloud on title, it must be shown how they will so operate.*
The power cannot be exercised after bill filed to protect equity of redemption by an

accounting and redemption.®®

A wife may ezecute an antenuptial power to foreclose without joinder of her

husband.®*
(§ 2) B. Notice.—Provision as to

clently described to identify it. Rogers V.
8t. Martin, 110 La. 80.

80. Sale may be enjoined if his advertise-
ment offered to sell for cash alone and the
writ commands him to sell for cash in part
and on credit for the balance. Rogers v.
St. Martin, 110 La. 80.

81 Terre-tenants cannot as against a
purchaser assert a satisfaction of record.
Saint v. Cornwall [Pa.] 66 Atl. 440.

83. Staunchfleld v. Jenter [Neb.] 96 N. W.
642. An attempted sale in that way is in
Nebraska absolutely void as between the
parties and as to all persons having notice
from the recitals of the instrument itself or
by any other means of the purpose for
which the instrument sought to be enforced
was executed. Cullen v. Casey [Neb.) 96
N. W, 6065.

83. May sell in Montana without refer-
ence to the administration of the grantor’'s
estate [Code Civ. Proc. § 2603]. Muth v.
Goddard [Mont.] 72 Pac. 621. In Texas even
an express power i8 revoked by the death of
the mortgagor so far as to prevent sale
pending administration or while administra-
tion may be had. Tex. Loan Agency v. Din-
gee [Tex. Civ. App.] 756 8. W. 866.

84. Transfer by a husband to his wife of
land subject to a purchase money mortgage,
she assuming one-half the mortgage debt,
causes the power of sale to be revoked on
the wife’'s death, necessitating the land to
be subjected to payment of the debt in the
course of administration on her estate, and
this though the debt vpeing for purchase
money has precedence over other debts.
Whitmire v. May [Tex.) 732 8. W. 376.

83, Comp. Laws 1887, § 3272, provides that
an instrument is deemed to be of record

notice of sale under deeds of trust must

when deposited for record, Shelby v. Bow-
den [8. D.] 94 N. W. 416.

86. Under Laws 1896, p. 105, a change in
a corporation’'s treasurer must be recorded
to validate a sale under a deed of trust to
the treasurer of a corporation, though the
deed provides that upon any other person
becoming treasurer, he shall by such fact
become the trustee. Shipp v. New South
Bldg. & Loan Ass'n [Miss.] 32 So. 904.

87. The provision respecting default in
principal was erased, Dalton v. Eaves, 92
Mo. App. 7

88. Menzel v. Hinton, 132 N. C. 660; Cone
v. Hyatt, 132 N. C. 810.

89. Miller v. Coxe, 138 N. C, 578.

90. Request 1s prerequisite if terms re-
quire 1t and until trustee has failed to act
on request there 18 no power to appoint a
substitute and the acts of the substitute are
void. Bemis v. Willlams [Tex. Civ. App.]
74 8. W, 3332,

91. Soubstitution of a trustee in case of
“default, refusal or disqualification,” is not
authorized where default was at the request
of the creditor, or the trustee failed to sig-
nify acceptance (creditor after such re-
quested default appointed his brother as
trustee who made sale). Bracken v. Bounds
[Tex.) 71 8. W. 547.

93. Not suflicient to aver that the sale
was being advertised in a newspaper not au-
thorized for such purposes, without a show-
ing of the character of the trust, the nature
of the sale, or the manner in which it would
affect plaintiff's title. Wilson v. Gray, 97
Mo. App. 832.

83. Nat. Bldg. & Loan Ass’'n v. Cheatham,
137 Ala. 395,

04. Lide v. Park, 135 Ala, 131.
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be strictly followed.?® The debtor’s nonresident attorney in fact®® or subsequent
purchasers or encumbrancers are not entitled to notice.”

(§ 2) C. Sale.*>—The sale must be honestly conducted so that the best price
may be realized.®® Sales are not vitiated by non-prejudicial defects.! Separate
sales of distinct tracts under one mortgage,® or a sale of the property as a whole,
where the trustee is given an alternative as to a sale in parcels or in gross, are
not abuses of discretion.®* The latter is merely voidable for good cause though one
of several distinct tracts constituted a homestead.* Sale in the mortgagee’s ab-
sence though at the time specified by his notice cannot be made at the mortgagor’s
instance,® and resale thereupon had is not invalidated by the fact that the mort-
gagor leaves the place of sale after the first sale, if there are no bidders who dis-
perse before the sccond sale is made or who are deterred from bidding.® A sale
properly made is not invalidated as to one mortgagor, by failure of another to per-

form acts which might have prevented foreclosure.”
The mortgagor,® or a corporation of which the trustees are stockholders and

directors,® may purchase.

If the sale is made with the understanding that it is for cash it will not be in-

validated by a subsequent agreement by the creditor to extend credit.*®

A mort-

gagee exccuting the power is not bound to protect subsequent incumbrancers’ rights
in any surplus.* The purchaser is not bound to see that the money is applied

by the trustee to the debt.**

Setting aside sale.*—The status of one complaining of a trustee’s sale under

05. Where three notices are required, it is
not sufficient to post a notice at the court-
house door and on adjoining corners of the
court-house square, since such notices are
practically in the same place, and a sale for
an inadequate price will be set aside. Nat.
Loan & Inv. Co. v. Dorenblaser, 30 Tex. Civ.
App. 148, Thirty days’ notice previous to
sale, satisfled by publication In a newspaper
once a week during such period. Atkinson v.
Wash, & J. College [W. Va.] 46 S. E. 263.
The fact that a paper is not issued on Sun-
day does not prevent it from being a dally
paper [Act 1902, p, 213, c. 92] (Wilson v. Petz-
old [Ky.] 76 S. W, 1093) though publication
is to be for consecutive days (El Paso V.
Ft. Dearborn Nat. Bank [Tex. Civ. App.] 71
8. W. 799.) Signature to notice of sale as
“mortgagees” instead of assignees of the
mortgage, 18 not fatal. Babcock v. Wells, 25
R. I. 23. N

Evidence that the attorney in contracting
for publication of trustee’s notice of sale,
sald it could be put in any place and the
fewer that saw it the better, does not ren-
der the sale illegal. Nations v. Pulse, 176
Mo. 86. Failure to post notice must be es-
tablished to be a ground for setting aside.
Atkinson v. Wash. & J. College [W. Va.] 46
8. E. 258.

96. 97. Atkinson v. Wash. & J. College [W.
Va.] 46 S. E. 253.

08. See Frauds, Statute of, for necessity
of written memorandum of sale.

99. Dwyer v. Rohan, 99 Mo. App. 120.

1. Failure to make report required by
Code 1899, c. 87. § 8, 1s not fatal. Atkinson
v. Wash. & J. College [W. Va.] 46 8. E. 253.
Where a sale is opened before the expiration
of the hour advertised, it is not invalidated
by the fact that it was not completed within
the hour by reason of a delay taken to notify
the mortgagee’s agent in order that he might

be present. Simonton v. Conn. Mut. L. Ins.
Co. [Minn.] 96 N. W. 461,

2. Babcock v. Wells, 256 R. 1. 283.

3. Nat. Loan & Inv. Co. v. Dorenblaser, 30
Tex, Clv. App. 148.

4. Phelps v. Western Realty Co. [Minn.]
94 N. W. 1085.

8. A sale so made cannot be regarded as
merely voidable where the mortgagee re-
pudiates the acts of the sheriff. Simonton v.
Conn. Mut. L. Ins. Co. [Minn.] 96 N. W. 451.
Equitable relief cannot be granted a mort-
gagor who attempts to have such a foreclo-
sure sale sustained in order that he mayv
prevent the application of property to the
mortgage debt on payment of the same per-
centage of its value. Id.

6. Simonton v. Conn. Mut. L. Ins. Co.
[Minn.] 96 N. W. 451.

7. Nations v. Pulse, 176 Mo. 86.

8. Though the mortgagee is a trustee for
him. Coleman v. McKee, 24 R. I. 596.

9. Especlally where the corporation as
holder of the debt secured, had by the ex-
press terms of the deed, the right to pur-
chase. Herbert Kraft Co. v. Bryan [Cal.] 73
Pac. 746.

10. Atkinson v. Wash. & J. College [W.
Va.] 46 8. E. 253,

11. Need not examine the record to ascer-
tain such incumbrances, and assumpsit can-
not be maintained against him by a judg-
ment creditor of the mortgagor. Norman v.
Hallsey, 132 N. C. 6.

12. Where the trust deed expressly makes
such provision. Mosca Mill & Elev. Co. v.
Murto [Colo. App.] 72 Pac. 287.

13. Evidence held to justify the setting
aside of a trustee’s sale on the ground of
surprise, unfairness and undue advantage
taken of the mortgagor, Elmslle v. Maynr
[Miss.] 36 So. 201.
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a power is the same as that of one complaining of an unconfirmed judicial sale.}*
Inadequacy of price is not alone sufficient,’® unless so great as to shock the con-
science.’* The maker of the decd may still insist that the trustee cannot purchase
at the sale though the property has been transferred to one who assumed the debt.}’
Where the purchaser is not, by connection with the deed of trust, charged with
any responsibility for the regularity of the trustee’s proceedings, the burden of
showing defects or irregularities of the sale is on the party asserting them.!®* The
trustee’s deed is admissible to show proper execution of the power, where it stipu-
lates that its recitals shall be prima facie evidence of facts stated.*®

Ratification.—The mortgagor may ratify a sale by recognizing its validity,*
but he cannot affect the rights of his previous grantee.® An acceptance of the
proceeds is a ratification.**

(8§ 2) D. Costs and attorney’s fees—Counsel fees should not be allowed un-
less it is shown that they were necessary to the proper performance of the trustee’s
duties.?® The trustee is not entitled to attorney’s fees provided for in mortgage
notes where he collects them by sale nnder the power.* Auctioneer’s charges can-
not be allowed a trustee unless arranged for in advance,®® and it has been held
that such fees must be paid by the trustee.?* A statement of the principal and
interest due does not estop the trustee from claiming an additional amount as
commission.

(§ 2) E. Defective foreclosures and rights under them.—Defective foreclo-
sures under power may be validated by curative acts.*® If the trust deed provides
that a conveyance by the trustee shall be conclusive against the grantor, such a
deed will be conclusive in an action involving only the legal title though perhaps
the fairness of the sale might be inquired into in equity.**

A sale in accordance with law and the decd of trust vests in the purchaser
an equitable title on payment of the purchase money, though the trustee is not
qualified to exccute a deed by reason of his authority not having been in writing.*

1f the mortgagee purchase without authority he is bound to account only as
a mortgagee in possession.®* A purchaser under a deed of trust cannot be dis-
possessed by the mortgagors until payment of the debt secured.**

31. Bemis v. Willlams [Tex. Cilv. App.] 74

Atkinson v. Wash. & J. College [W.
. 8B 8. W, 332.

Va.] 46 8. E. 253.

15. In determining the question of fair-
ness, if it is admitted that other property
was received by the mortgagees in payment
of the debt, the value of such property must
be shown. Babcock v. Wells, 26 R. I. 28,

16. The bill must contain an offer to pay
a larger price or guarantee that such price
will be obtained on a resale. Atkinson v.
Wash. & J. College [W. Va.] 46 8. E. 363. A
sale of property for a nominal sum and a
re-sale for forty times as much shows a
wrongful appropriation of the security.
Dwyer v. Rohan, 99 Mo. App. 120.

17. Dwyer v. Rohan, 99 Mo. App. 120.

318. Atkinson v. Wash. & J. College w.
Va.) 46 8. E. 263. Plaintiff seeking to set
aside a trustee’s deed on the strength of col-
jateral facts must prove them. Mosca Mill.
& Elev. Co. v. Murto [Colo. App.] 73 Pac. 287.

19. Recital that an application to the
trustee for sale was made, places burden on
the holder of the notes to show the contrary.
Mosca Mill. & Elev. Co. v. Murto [Colo. App.]
72 Pac. 287.

28. Repurchasing. Phelps v,
Realty Co. [Minn.) 94 N. W. 1086.

Curr. Law, Vol. 2—1.
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23. Though counsel advised otherwise and
thereafter neither the mortgagor nor the
creditor can urge that the trustee sold with-
out request. Norwood v. Lassiter, 132 N. C.

23. Dufty v. Smith, 132 N. C. 38.

24. The notes previously having been
placed in the hands of a firm of attorneys of
which the trustee was a member. Elkin v.
Rives [Miss.] 86 So. 200.

25, 8mith v. Olcott, 19 App. D. C. 61,

26, 27. Duffy v. Smith, 132 N. C. 88.

28. Foreclosure sale made {n 1874 held
validated by curative acts of 1883, 1889, Gen.
St. 1894, §§ 6064, 6055. Johnson v. Peterson
[Minn.] 97 N. W, 384.

29. Mersfelder v. Spring, 139 Cal. 593, 78
Pac. 452.

30. Danfel v. Garner [Ark.] 76 8. W. 1063.

381. Not chargeable with the rental value
but only with the actual receipts or what
should have been received under the exer-
cise of reasonable diligence and should be
credited with costs of sale. Nat. Mut. Bldg.
& Loan Ass'n v. Houston [Minn.] 32 8o. 911.

83. Daniel v. Garner [Ark.] 76 8. W. 1063;
Chambers v. Bookman [8. C.] 46 8. B. 89,



18 FORECLOSURE § 3. 2 Cur. Law.

8 3. Strict foreclosure cannot be had against the owner of the legal title to
the mortgaged premises,®® or of an equitable mortgage.¢

§ 4. Foreclosure by action and sale. A. Right of action.—Though by
statute foreclosure proceedings are provided which are adjudged to be an action at
law, neverthelcss a proceeding for foreclosure may be regarded as in equity where
the questions presented are not such as may be adjudicated at law.*®

Default must precede the bill.* TUnder some statutes, the mortgage need not
express the right to foreclose for default in interest.*” The provision may be
made in a renewal note.*®* Acceptance of payment of a second coupon does not
prejudice foreclosure begun on default in a first interest coupon.*® Default in pay-
ment of a note given in payment of interest due warrants foreclosure.*

A mortgagee may be estopped to foreclose, where by his conduct he has led
the mortgagor to believe that the time for payment of the debt was extended,*
but extension does not remove the right to declare the entire debt due on failure
to pay interest and taxes.**

" Foreclosure may be had for breach of covenants to insure or repay expendi-
tures for insurance and abstracts of title.*®

An option to declare the entire debt due is removed by tender before its ex-
ercise,** by receipt of the overdue interest without objection.®® Notice of election
is waived by the mortgagor, if he absent himself from his usual residence, with-
out making any provision by which he may be found, or notifying the mortgagee.*
Filing the bill is sufficient exercise of the option.*” A trustee may foreclose on
default in interest without complying with other provisions in the deed relating
to an election by a majority of the bond holders, to declare the principal sum
due.*®

Title of mortgagor necessary to suit.—Where a mortgage is executed jointly
and one of the mortgagors is entitled to a homestead exemption, the interest of the
other may be sold.*® A mortgage may be foreclosed on a remainder, though there
is a possibility that it may be devested before determination of the particular

estate.’®

Foreclosure may be had on cross bill in a suit to quiet title despite the un-

certainty as to title in plaintiff.”

Suspension and stay.—Foreclosure proceedings are not within statutes for-

38, South Omaha Sav. Bank v. Levy [Neb.]
95 N. W. 603.

84. Conveyance absolute in form intended
to secure a loan. McCaughey v. McDuffle
[Cal.] 74 Pac. 751.

85. As where it is alleged that the corpo-
rate existence of the mortgagor had expired
at the time of execution of the mortgage
State v. Evans, 176 Mo. 310.

86. Taxes. Bradley v. Glenmary Co., 64 N.
J. Eq. 7.

87. Under Burns’ Rev. St. 1901, § 1116:
Horner's Rev. St. 1897, § 1102. Foreclosure
for default in interest may be had of a mort-
gage securing A4 note bearing interest pay-
able annually. Perry v. Fisher, 30 Ind. App.
261.

38. First Nat. Bank v.
Bank [Wyo.] 70 Pac. 726.

80. The mortgagor and mortgagee agreed
that the conditions and equities were to re-
main unchanged and unaffected by the pay-
ments, Curran v. Houston, 201 Ill. 442.

40, Facts held to show a first mortgagee’s
action was not rendered premature by estop-

Citizens’ State

pel to assert that interest was unpald. Priest
v. Gumprecht, 81 App, Div. (N. Y.) 631.

41. Quasl estoppel may arise against a
second mortgagee, where, after negotiations
with the first and second mortgagees, the
mortgagor pays a sum on the first under the
“ellef that there 18 an agreement that the
econd mortgage 18 thereby to be extended.
Bradley v. Glenmary Co., 64 N. J. Eq. 77.
64?' Iowa L. & T. Co. v. Haller, 119 Iowa,

48. Uedelhofen v. Mason, 201 Il1. 465.

44. Schieck v. Donohue, 77 App. Div. (N.
Y.) 321.

45. Huston v. Fatka, 30 Ind. App. 698.

48. The requirement being equitable and
not contractual. Julien v. Model Bldg., L. &
I. Co., 116 Wis. 79.

47. Holdroff v. Remlee, 105 Ill. App. 671.

48. Long Island L. & T. Co. v. Long Island
C. & N. R. Co., 82 N. Y. Supp. 644,

49, Lester v. Johnston, 137 Ala. 194.

50. Flelds v. Gwynn, 19 App. D. C. 99.

51. But no costs or attorneys’ fees should
g; a’ltl)gwed. Mock v. Chalstrom [Iowa) 96 N.
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bidding actions against executors or administrators for a specified period after
grant of letters or probate.®® The decree is not for the payment of money within
the meaning of statutes suspending for a time sales under such decree.®*

Foreclosure may be enjoined until the determination of collateral questions
of fact,** though mnot to protect a trifling right.s

Defenses.—Payment,*® duress,’” fraud,®® or illegality of consideration,®® may
furnish good defenses. Collateral agreements may, if binding, afford a defense.®®

Tender made before foreclosure was brought is sufficient to authorize dis-
missal,®* but foreclosure for the entire amount begun on default in an instalment
cannot be stayed by payment of the amount and expenses due to date.**

Other suits or actions pending.—An original bill cannot be maintained on
an unrecorded mortgage pending suit on another mortgage.®

Foreclosure of a mortgage after foreclosure of a second mortgage on other
property but as additional eecurity for the original debt and advances is not within
statutes against foreclosure pending action on the debt.** Under such statutes
leave to sue on the bond pending foreclosure cannot be granted on the ground that
the mortgage security is insufficient.®® The question may be raised by interveners
who have acquired the interests of the mortgagors, and the rule applies though
the allegation is made in a cross petition by the holders of a second mortgage.®®
Failure to prove that no legal proceedings have been had simply authorizes dis-

missal.*?

53. Though the executor is made trustee
by a power to sell and take charge of the
real estate, the action is not within P. L.
1898, p. 738, § 65. Ayres v. Shepherd, 64 N. J.
Eq. 166.

53 Not within Rev. Bt. ¢. 77, § 89. Kro-
nenberger v. Heinemann, 104 Ill. App. 1686.

84. Against sureties may be enjoined until
determination of an alleged extension dis-
charging them. 8mith v. Parker, 181 N. C.
470.

63. Enforcement of a mortgage securing
$36,000 on 20,000 acres of land not enjoined
on account of an abatement of $10.00 on ac-
count of fallure of title to five acres of the
land for the purchase price of which the
mortgage was given, especially where the
mortgagee offers to accord the right. 8id-
ney L. & C. Co. v. Milner, etc.,, Lumber Co.
[Ala.] 38 So. 48. :

56. Evidence held to support a foreclosure
over & contention that defendants discharged
mortgage by services rendered the mort-
gagee. Bmith v. Oster [Neb.] 96 N. W. 385.

87. An answer alleging that defendant
was in no way indebted to complainant and
that she was compelled to execute the mort-
gage by threats and blows presents a suffi-
clent defense. Bosworth v. S8andlin [Fla.] 36
8o. 66.

58. Where an assignment of a mortgage
debt s secured by fraud for less than its
actual value, the assignee can enforce the
debt only for the amount actually pald. Se-
curity Bav, Soc. v. Cohalan, 31 Wash. 266, 71
Pac. 1020. Where the purchaser has placed
it out of his power to restore the statu quo,
he cannot plead fraud as against a purchase
money mortgage. Jacobs v. Edelson, 83 App.
Div. (N. Y.) 863.

5. It cannot be asserted in defense to
foreelosure that a portion of the consideration
was {llegal, where the alleged illegal con-
tracts have been settled and the mortgage is

based on the settlement. Robbins v. Weiss
[8.-D.] 94 N. W. 899.

60. A collateral agreement between the
mortgagee and assignee of the mortgage
cannot be avalled of by the mortgagor ex-
cept he be in privity. Krimm v, Devlin [Pa.]
56 Atl. 23. Parol conditions made after de-
livery cannot be asserted (Rev. Codes 1899, §
."_lg;'l). Sargent v. Cooley [N. D.] 84 N. W,
bl .

An extension of a mortgage, given for the
purpose of securing a similar extension of a
second mortgage is without consideration,
where such extension is not secured, and
foreclosure of the second mortgage is pro-
ceeded with. At the time the extension was
obtained, proceedings to foreclose the sec-
ond mortgage had already begun, and the
court held that the extension was too late
to satisfy a provision of the second mort-
gage that i1t might be extended if an exten-
sion of the first was secured. Priest v.
Gumprecht, 81 App, Div. (N. Y.) 631.

sn. Willlams v. Willlams [Wis.] 94 N. W.
26.
62. Lincoln v. Corbett [Tex. Civ. App.] 78
S. W. 224.

68. In case the mortgagee wished to pro-
tect himself agalnst other foreclosure pro-
ceedings, he must apply for permission to in-
tervene under Chancery Act 1902, § 68 (Laws
1902, p. 531, c. 168). Sibell v. Weeks [N. J.
Err. & App.] 58 Atl. 244,

64. Under Code Civ. Proc. §§ 1628, 1630,
such a foreclosure may be begun if a defi-
clency remains after foreclosure of the sec-
ond mortgage for which no payment was en-
tered or execution issued. Relchert v, Btil-
well, 172 N. Y. 88.

685, Code Civ. Proc. § 1628,
App. Div. (N. Y.) 74.

66. Pratt v, Gallaway ([Neb.] 95 N. W,
329.

7.

In re Byrne, 81

It does not warrant a finding that the
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Bar by limitation.—The suit to foreclose may be maintained though action
at law on the debt is barred.®* Statutes barring foreclosure at the same time
action on the mortgage debt is barred apply to mortgages executed before their
passage.®®

By impleading persons as defendants their right to plead the statute of limita-
tions is admitted.™

Jurisdiction and venue.—Where personal service is had of the mortgagors,
there may be a decree for the sale and conveyance of a portion of the premises
outside of the state.”* Defendants on cross petition seeking damages for fraudu-
lent representations inducing execution of a mortgage cannot have a change of
venue to their respective counties.”

(§ 4) B. Parties and proccss. Who may use.~Foreclosure must be brought
by the person entitled to the security.™ Where several parties are secured, one
may bring the action in behalf of himself and the others in interest.” Noncon-
currence with respect to a discretion imposed in joint trustees to determine the ad-
visability of foreclosure is a failure to sue which warrants the beneficiaries in suing
for themselves.” Claimants of title adverse and paramount to both mortgagor
and mortgagee are not ordinarily proper defendants,”® but all persons in interest

whose rights are sought to be concluded are necessary parties.™
The holder of an unmatured tax lien need not be made a party to foreclosure

of a subsequent mortgage.™

Contingent remaindermen must be joined where it is

sought to impose an additional lien on their expectancies.” Executory devisees

not in esse need not be made parties.®

mortgage is vold and unenforceable. Goddard
v. Clarke [Neb.] 96 N. W. 360.
" @8, Northrop v. Chase [Conn.] 56 Atl. 518.

60. But where the debt is already barred
at the time of passage, foreclosure may be
begun within a time fixed in the statute for
the preservation of existing rights. Stanton
v. Gibbins [Mo. App.] 77 8. W. 96.

70. Helrs joined in an actlon of foreclo-
sure against the mortgagor’'s administrator.
Gleason v. Hawkins [Wash.] 73 Pac. 5638.

71. The mortgagors being residents.
Mead v. Brockner, 82 App. Div. (N. Y.) 480.

73. Code. §§ 3493, 3647. Brown v. Holden
[Iowa] 94 N. W. 482,

78. A mortgage intended for the payment
of a certaln sum to beneficiaries on their at-
talning their majority cannot be foreclosed
by the person on whom the support of the
beneficlaries devolves, though Interest is
payable to him. Hansen v. Mortensen [Neb.]
96 N. W. 216. The purchaser at foreclosure
and not the mortgagee is entitled to bring a
new action of foreclosure against the owner
of equity of redemption who was not pre-
viously made a party. The sale passes all
the interest of the mortgagee in the mort-
gage and the land. Green v. Mussey, 78 App.
Div. (N, Y.) 174.

74. Distribution of the funds will be made
by the court after sale. Mich. Trust Co. v.
Red Cloud [Neb.] 92 N. W. 800.

75. Farmers' L. & T. Co. v, Lake St. El
R. Co. (C. C. A)) 122 Fed. 914.

78. Holder of a tax deed though he was
also a tenant of the mortgaged premises at
the time of acquiring the deed. Brown V.
Atlanta Nat, B. & L. Ass'n [Fla.] 35 So. 403.
The assignor of a leasehold to a corporation
{s not a necessary party to foreclosure of a
mortgage on such leasehold, executed by the

corporation, though the assignor remains lia-
ble for the rent on the original lease. Unity
Co. v. Equitable Trust Co., 204 Ill. 595.

77. Husband of mortgagor. Garrison v.
Parsons (Fla.] 83 So. 626. A wife who has
joined in a mortgage on her husband’'s land,
is not a necessary party, where her right ot
dower is by statute transferred to the sur-
plus after sale [Ky. St. § 2185). Morgan v.
Wickliffe, 24 Ky. L. R. 2104, 72 8. W. 1122.

The grantor of a trust deed who has parted
with all its Interest in the property covered,
is not a necessary party to foreclosure where
personal judgment i8 not sought against him.
De Cunto v. Johnson [Colo. App.] 70 Paec.
956. Where the mortgagee dies pending
foreclosure the heirs or devisees must be
joined as well as the executor, Stancill v.
Spain, 133 N. C. 76.

Transferees of the equity of redemption.
Stancill v. Spain, 138 N. C. 76. A vendee in
possession under contract of sale. Titcomb
v. Fonda, J. & G. R. Co., 38 Misc, (N. Y.) 630.
Purchaser of the property subject to the
mortgage. City which has purchased mort-
gaged water works. Centerville v. Fidelity
T. & G. Co. (C. C. A.) 118 Fed. 332.

Grantees of a deed unrecorded at the time
of the mortgage but recorded when foreclo-
sure is begun. Goodwin v. Tyrrell [Ariz.] 71
Pac. 906. If there is a subsequent convey-
ance in trust, the beneficlaries as well as the
trustee must be joined. Hodges v. Walker,
76 App. Div, (N. Y.) 305.

78. Western Land Co. v. Buckley [Neb.]
92 N. W. 1052.

79. The remaindermen must he made par-
tlies, where it is sought to set aside the sat-
isfaction of certain mortgages, to re-estab-
lish them, and to foreclose them against
property which had been devised subject to
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Where the mortgage and notes run to different persons, both should be joined.*
Mere possession of the evidence of debt does not necessitate joinder.**? A holder
of the indebtedness who is also trustee need not, on suing to foreclose, join himself
a8 trustee.®®

Assignees of a mortgage who have given security for its payment may be
joined for the purpose of securing a deficiency decree against them under statutory
provigions providing for the joining of persons besides the grantor, whose obliga-
tions secure the mortgage debt.®* In some states the assignee of a mortgage need
not join his assignor.®®

A subsequent judgment creditor entitled to any surplus may be admitted
a8 a party defendant after sale.’®* The administrator with the will annexed is
not ordinarily entitled to come in to deny the validity of the mortgage.®’

Where a lis pendens has been filed, one purchasing at an execution sale need
not be made a party to foreclosure.®®

Process.—The original notice need not describe the land or cite the record,
where the mortgage may be found in order to state the cause in general terms.*
Errors which do not mislead or prejudice defendants are not fatal,®® but where
service is constructive, a variance in the initials of the party in the sheriff’s return
and decree is fatal®* Timeliness of publication of notice of foreclosure must ap-
pear from the record itself.”* Notice by publication is sufficient to uphold the
sale as against a subordinate lien holder who does not show good cause to set it
aside.”® .

(§ 4) C. Pleading, trial, and evidence. Bill, complaint, or petition.®—
The allegations must show the principal sum to be due,* or that an option has been
exercised to so regard it, on account of a default in interest.”® Mere mention of

a writing does mnot declare on it.””

contingent remainders. New York 8 & T.
Co. v. Schoenberg, 87 App, Div. (N. Y.) 262.
88. Rutledge v. Fishburne, 66 8. C. 155.
81. Bwenney v. Hill, 66 Kan. 826, 70 Pac.
$68. If a mortgage is executed to the payees
jointly to secure two distinct notes, their
holders may be joined. Guthrie v. Treat

{Neb.) 92 N. W. 695.

82. The president of a company is not by
the possession of second mortgage bonds
rendered a necessary party to foreclosure of
arst mortgage, in the absence of a showing
that he is the owner thereof where posses-
sion appeared to be for the purpose of ne-
gotiating a loan for the company on the
honds as collateral security. Unity Co. v.
Equitable Trust Co., 204 Ill. 596.

83. He being named as such in the trust
deed. Dearlove v. Hatterman, 102 Ill. App.
329.

84 Miller v. McLaughlin [Mich.] 93 N. W.
438.
88. Comp. Laws, § 4880. Alexander v.
Ransem (8. D.] 92 N. W. 418.

88. Code Civ. Proc. § 462, Bowers v. Den-
ton, 41 Misc. (N. Y.) 133,

87. As having been given under a wrong-
ful and mistaken exercise of a power given
by the will. Boon v. Padgett [N. J. Eq.] 64
Atl 869,

#8. Johnson v. Friant [Cal.] 78 Pac. 993.

89. Code 1878, § 2599, provides that the
wriginal notice must state in general terms
the cause or causes thereof. Fleming v. Ha-
ger [Towa] 96 N. W. 752.

#e. Giving the page of the record 83 in-

stead of 458. and describing the land as In
range 36 instead of 80. Fleming v. Hager
[Iowa] 96 N. W. 752. Fallure to file an afi-
davit for a notice by publication before com-
mencing the publication may be a mere ir-
regularity. Does not avoid judgment. [Laws
1898, p. 410, c. 127, § 9]. Tlilton v. O’Shea, 31
Wash. 618, 72 Pac. 108.

91. Judgment against Wm, M. Thornily on
notice by leaving copy for W. M. Thornily is
not valid as against Willis H. Thornily.
Thornily v. Prentice [Towa) 96 N. W. 728.

02. The record cannot be amended to
make such fact appear after the expiration
of the time for record under Rev, St. c. 90, §
6. Stafford v. Morse, 97 Me. 222.

93. The lienholder did not show that he
did not in fact have notice and did not al-
lege the value of the premises, but merely
the inadequacy of the price, and did not al-
lege that he or any one else intended to bid
on a resale. Frazier v. Swimm, 79 App. Div.
(N. Y.) 53.

84. Prayer for- general rellet and for a
deficlency judgment agalnst the husband, does
not render the bill obnoxious as praying for
a personal judgment against a married wo-
man. 8kinner v. Southern Home B. & L
Ass’'n [Fla.] 35 8o. 67. -

03. Where the instrument set out shows
that the principal sum 18 due, an express
averment Is not necessary. It being averred
that no part of the principal mentioned has
been paid. Luddy v. Pavkovich, 137 Cal. 284,
70 Pac. 177.

96. Foreclosure for principal sum should
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Averments of the nonpendency of action on the debt need not literally follow
the statute.”® Where the mortgagee has taken judgment, he need mnot, in the
petition to foreclose, state the nonexistence of other proceedings to enforce the
judgment.?

Answer and other responsive pleadings.—Alteration after execution and de-
livery must be pleaded and proved.? If the pendency of another action does not
appear from the pleadings the objection is waived unless raised by answer.® Fail-
ure to set out the notes and mortgage or attach copies as exhibits is not ground for
demurrer.* Failure to join a neccssary party defendant is waived by absence of
demurrer.* A party which is made a defendant on the ground that it possesses
or claims a lien, the exact nature of which is unknown to complainant but is alleged
to be inferior to his lien, cannot demur on the ground of limitations without disclos-
ing the nature of its claim.®* The question of usury cannot be raised by a demurrer
directed to the bill as a whole, if the bill seeks foreclosure as to the principal sum

secured as well as the interest.?
passed on in cases cited.®

Sufficiency of allegations of defense has been

Additional rights as to interests in the property cannot be set up in reply but

must be urged by amendment.?
ter provable under a general denial.®

A special reply is demurrable which contains mat-

A cross bill which is not in aid of any defense and brought to obtain perma-

nent relief against co-defendants cannot be maintained.™

not be decreed where the prayer is only for
interest due with attorney’'s fees and taxes.
White v. Gracey [Fla.] 34 So. 223.

97. Writing executed as an extension, de-
fault for which foreclosure was sought, be-
ing alleged to be failure to pay the original
note on demand. First Nat. Bank v. Citizens’
State Bank [Wyo.] 70 Pac. 726.

88. Code Civ. Proc. §§ 850, 851, providing
that foreclosure proceedings shall not be in-
stituted after judgment in an action at law
for the debt, unless it appeared that an exe-
cution on such judgment has been returned
unsatisfied either in whole or part, it is suf-
ficient to set out in the bill that a judg-
ment has been obtained on which an execu-
tion has been returned “No property found.”
Mich. Trust Co. v. Red Cloud [Neb.] 82 N.
W. 900. Sufficlent to aver that no other ac-
tion has been had for the recovery of the
sum secured by the bond and mortgage, un-
der Code Civ, Proc. § 1629, providing that it
must be stated whether any other action has
been brought to recover any part of the
mortgage debt. Schieck v. Donohue, 77 App.
Div. (N. Y.) 321.

1. It is sufficlent that the judgment and
return of execution be set out. and the re-
turn is sufficient without an allegation that
the defendant was a resident of the county
by the sheriff of which it was returned.
Montpeller Sav. B. & T. Co. v. Follett [Neb.]
94 N. W. 636.

2. Hodge v. Scott [Neb.] 956 N. W. 837,

8. Code Clv. Proc. § 169. Kiddell v. Bris-
tow [S. C.] 46 S. E. 174.

4. Jocelyn v. White, 201 Ill. 16.

8. Mortgngee in suit by trustee to fore-
close a mortgage not assigned to him by in-
dorsement thereon. Green v. McCord, 30 Ind.
App. 470.

8. Action was brought more than flve
years after the note and mortgage matured,
and Code § 18 provides that foreclosure must
be begun within five years after the accrual

If cancellation is sought

of the cause of action. Lincoln M. & T. Co.
v. Parker, 656 KKan. 819, 70 Pac. 892.
90';. Petterson v. Berry (C. C. A.) 125 Fed.

8. Title: An allegation that a fee was
mortgaged Is not denied by an averment that
whatever interest the mortgagor had was
encumbered, where such interest s not
specified. Lockhaven T. & 8. Deposit Co. v.
U. 8. M. & T, Co. [Colo. App.] 74 Pac. 793.

Payment: Allegations by an heir of the
mortgagor that the mortgage was satisfled
before foreclosure suit, and raising the pre-
sumption of payment, are sufficlent. Garri-
son v. Parsons [Fla.] 33 So. 6525.

To admit of amendment: An allegation In
an answer by a second mortgagee that its
lien was prior and superior to that of plain-
tiff, is not sufficlent to amount to a pleading
of the statute of limitations in order to fur-
nish a basis for a subsequent amendment set-
ting up such statute. First Nat. Bank v.
Citizens State Bank [Wyo.] 70 Pac. 726.

9. Petition claiming a right to sell a
homestead under a mortgage. Masillon E. &
;1‘5.900. v. Carr, 24 Ky. L. R. 1634, 71 8. W.

10. Under a denial of a defense of limita-
tions and adverse possession, a special reply
is not necessary to show a payment by the
mortgagor of a portion of the mortgage debt
within 16 years or performance of acts rec-
ngnizing the contlnued existence of the mort-
gage. Northrop v. Chase [Conn.] 66 Atl. 518.

11, A cross bill which expressly admits
that defendant’'s mortgage is inferior to that
of plaintiffs, and merely prays that the sur-
plus of the proceeds be paid over to defend-
ant without alleging that there is likely to
be a surplus or that an adjudication In favor
of the cross-complainant on the matter of
the cross-bill would tend to increase the
amount likely to be realized on the sale of
the mortgaged property. Jackson v. Dutton
[Fla.] 86 So. 74.
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by croes bill, facts constituting the fraud alleged as ground must be substantially
all !> Where parties have submitted themselves to the jurisdiction of the
court, they cannot complain of the lack of notice of the filing of a cross petition
on which foreclosure is decreed.!*

Issues and proof and variance.—In Nebraska, the petition must allege whether
any proceedings at law have been had for the recovery of the debt or any part
thereof, and where the answer is a general denial, there can be no recovery in the
absence of proof sustaining such allegation of the petition.'* Allegations of a
claim of right do not admit its existence.”® The execution of extension notes need
not be proved where not denied.’* If defendants are allowed to give evidence of
a gift of the mortgage to them, plaintiff may introduce evidence that the gift
was fraudulent, though it has not alleged such fact.' A tender of the amount
due, except that sum claimed as costs and attorney’s fees, is a waiver of variance
as to ownership of the notes secured.!®* A discrepancy consisting only in addi-

tional matter of description is not variance.!®

Trial.—Where the only issues are those arising on a counterclaim and reply
thereto, they may be noticed for trial at a law term without their being settled.*®
Failure to introduce the mortgage cannot be objected to after judgment.*

Evidence and burden of proof.*—The complainant must establish his title
to the mortgage.?® The burden is on the alleging party to establish payment,*
or an agreement not to foreclose,®® or priority of a hostile lien,*® or fraud which
must be sustained with clear and cogent evidence.*

’n. Mortimer v. McMullen, 102 Ill. App.
893.

138. Cross-petition filed while a demurrer
was pending to plaintiff’s petition, the de-
murrer being submitted on the same day the
case was submitted on the petition, cross-
petition and evidence, Banford v. Anderson
[Neb.] 96 N. W. 4886.

14. Pratt v. Gallaway [Neb.] 95 N. W.
329; Alling v. Woodard [Neb.] 96 N. W. 127;
Easton v. Lindego [Neb.] 92 N. W. 1000; Lan-
cashire Ins. Co. v. Kierstead [Neb.] 96 N. W.
€76; Holt v. Rust-Owen Lumber Co. [Neb.]
96 N. W. 613.

Evidence looking to a settlement held suffi-
clent to show that no action has been begun
to collect the mortgage debt. Klingenfeld v.
Houghton [Neb.) 96 N. W. 76. On foreclosure
of trust deeds given by bank stockholders to
secure certificates of deposit issued by the
bank, an allegation that plaintiff recovered
a judgment at law against the bank and an
execution was returned unsatisfled, does not
take the place of the allegation required by
Code Clv. Proc. 1901, § 850. Mich. Trust Co.
v. Red Cloud [Neb.] 96 N. W. 140,

18. That defendants are alleged to have,
or claim to have some right, title, interest or
estate. Foster v. Bowles, 138 Cal. 449, 71
Pac. 496.

16. Bourke v. Hefter, 104 Ill. App. 126,

17. Livingston v. Eaton, 85 N. Y. Supp.
800.

18. Uedelhofen v. Mason, 201 Ill. 465.

19. The addition of the city and county
In the description as set out though the
mortgage mentions only the city. Crow V.
Kellman [Tex. Civ. App.] 70 8. W. 664.

20. Issues arising on a counterclaim for
breach of covenant against encur:brances in
s proceeding to enforce a purchase money
novngago. gerb v. Metropolitan Hospital, 80
App. Div. (N. Y.) 148.

21. James v. Webb, 24 Ky. L. R. 1883, 71
8. 'W. 526.

22. A proper certificate of acknowledg-
ment allows the Introduction of the mort-
gage In evidence without further proof. Mec-
Kenzie v. Beaumont [Neb.] 97 N. W. 226.
See, also, Evidence, § 7a, 1 Curr. Law, p. 1154..

Held sufficient to establish mortgagor's
half interest in the land mortgaged. Slusher
v. First Nat. Bank [Ky.] 76 8. W. 1.

23. Trustee of a mortgagee suing as such.
Green v. McCord, 30 Ind. App. 470.

24. Evidence held insufficient. Archibald
v. Banks, 203 Ill. 380; Omaha L. & T. Co. v.
Luellen [Neb.] 92 N. W. 784. Offer of the
notes and mortgage is sufficient as against a
plea of payment of which no evidence s in-
troduced. Id. Where In defense to fore-
closure of a trust deed it is alleged that the
bonds secured have been satisfled by the exe-
cution of a new deed and bonds, the burden
of proof of such fact 18 on defendant and it
the agreement is alleged to have been be-
tween the president of the trust company
which was acting as trustee and the presi-
dent of the mortgagor company, the burden
is on defendant to show that the president
of the trustee had authority to represent the
bond-holders, the bonds having passed Into
the hands of numerous parties by transfer.
Unity Co. v. Equitable Trust Co., 204 Ill. 595,

25. Unity Co. v. Equitable Trust Co., 201
I11. 586.

268. Allegation in answer setting up the
prior lien of a judgment against the mort-
gagor's vendee. Foster v, Bowles, 138 Cal.
449, 71 Pac. 495. A senior mortgagee has
the burden of proving the junior incum-
brancer's kuowledge of his unrecordel
mortgage. Schoonover v. Foley [Iowa] 94
N. W. 492,

27. Evidence held Insufcient to show
fraud and duress in obtaining a mortgage.
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(§ 4) D. Decree or judgment.—The decree meed not be signed by the
presiding judge.?* The findings must establish a trustee’s right to sue.® It need
not find the amount paid on each note secured when paid, etc.,* but must ade-
quately describe the land® and identify the parcels if it direct a sale in parcels.”
Relief must be confined to matters well pleaded,®® and prayed,* and operate on
parties before the court;® but incidental relief may lie in a general prayer.®® Sale
should not be decreed if the debt is paid pending suit.” The mortgagee may be
given judgment for possession though foreclosure is denied on account of im-
maturity of the debt.®® A money decree can be rendered for a deficiency only.*

Interest and advances may be awarded.*

A judgment creditor may be entitled to relief as against other defendants in
a suit brought against him to foreclose a prior lien.*

Instructions as to appraisement may be omitted.**> Where the wife is a party
to foreclosure against the husband as the holder of an encumbrance, a superfiuous
recital as to the wife’s right to credit in case she became a purchaser at the sale

is not fatal.4®

The decree may adjudicate upon & contingent interest,*¢ and should be so
drawn as to protect an inchoate right of dower,*® but the determination thereof
may be reserved to be taken up on the disposition of the proceeds.**

Mortimer v. McMullen, 202 Ill. 418. Evidence
held to sustain a finding that a mortgage
was executed in reliance on false represen-
tations, Thomas v, Janesofsky [Neb.] 97 N.
W. 338.

28. Gallentine v. Cummings [Neb.] 96 N.

. 178.

" But a recital made by the clerk In order
of sale is not sufficlent to show that the
decree was entered at a term legally con-
vened and held. Phoenix Mut. L. Ins. Co. V.
Sparks [Neb.] 96 N. W, 214.

29. Findings leaving the beneflclary, pur-
pose, and terms of the trust undisclosed as
well as all requisites necessary to create the
trust which I8 merely referred to, are insuf-
ficlent. Green v. McCord, 80 Ind. App. 470.

'80. Wenke v. Hall [8. D.] 96 N. W. 103.

81, Decree held sufficlent, Northern
Counties Inv. Trust v. Wilson [Neb.] 96 N.

. 699.

82. Decree held {nsufficlent which at-
tempted to prescribe divisions of theretofore
unsubdivided property. Lebus v. Slade, 24
Ky. L. R. 1826, 71 8. W, b510.

88. The merger of a note Ir judgment
must be alleged In order to allow the note to
be included in the decree. Mere reference to
the note is not sufficient. Jocelyn v. White,
201 Ill. 16. Complainant cannot have judg-
ment for taxes, where he does not allege
their payment. Willlams v. Willlams [Wis.]
94 N. W, 28.

84. The court has no authority to make
a judgment affecting the priorities as to a
defaulting defendant alleged to hold a junior
1len, but against whom no relief is asked.
Shneider v. Mahl, 84 App. Div. (N. Y.) 1.

85. Where it is found that defendant was
not competent to execute the mortgage
sought to be foreclosed, the ordinary judg-
ment would be for the defendant; but was
not rendered where it appeared that plain-
tiff was led into an acceptance of the note
and mortgage by the principal parties in in-
terest, not made parties, and againat whom
plaintiff or defendant can assert their rem-

edies if any.
Pac. 247.
86. A vendor's llen may be awarded un-
der a prayer for general relief on attempted
foreclosure of an invalld purchase money

Jacks v. Estee, 139 Cal. 507, 78

mortgage. Romanoff Min. Co. v. Cameron,
137 Ala. 214,
387. Facts held to show payment. Hall v.

Metcalfe, 24 Ky. L. R. 1660, 72 8, W. 18.

88. Sperry v. Butler, 76 Conn. 869.

39, Where foreclosure by a pledgee for
collateral security is denfed on the ground
that the pledgor had no authority to pledge,
complainant is not entitled to a personal de-
cree for the amount of the note. Bouton v.
Cameron, 206 I11. 50.

40. Interest at the contract rate from the
date of the note to the rendition of the de-
cree. Arneson v. Haldane, 105 Ill. App. 589.

For taxes. Douglass v. Mlller, 102 Iil. App.
845. Not an amount paid after assignment
of the mortgage. McKenzie v. Beaumont
[Neb.] 97 N. W. 225. If a purchaser, at a
sale under a senlor mortgage, seeks foreclo-
sure agalnst the owner of the equity of re-
demption, who was not made a party, taxes
pald by the holder of a junior llen may be
%!'Io;vsed. Walsh v. Robinson [Mich.] 97 N.

41. Hibernia 8. & L. S8oc. v. London & L.
F. Ins. Co., 138 Cal. 267, 71 Pac, 334.

42. James v. Webb, 24 Ky. L. R. 1382, 71 8.
‘W. 526.

48. Provision that the wife should have
the right to credit her mortgage indebted-
ness on the purchase price after paying in a
sum sufficlent to discharge complainant's
juggment. Btate Bank v, Backus, 160 Ind.
682.

44. Where the mortgage contains a cove-
nant of title in fee simple, whereas the mort-
gagors had only a life estate with a possi-
bility of a remainder, the decree properly
covers their future interest. Rudd v. Travel-
ers’ Ins. Co, 24 Ky. L. R. 2141, 73 8. W. 759.

45. State Bank v, Backus, 160 Ind. 6832,
8'40. Gifford v. McGuinness, 63 N. J. Ryq.

4.
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Amendment, opening, or vacating.—A decree ordering that sale be made by

the sheriff may be amended without notice to defendants by
A junior lienor who took pending guit must move to set aside
Ground for vacating or opening® must be
The decree may be opened but not set aside

commissioner.*’
the decree within statutory time.'®
well pleaded.®

authorizing sale by a

or a grantee of the

purchaser dispossessed on account of the insufficiency of the affidavit for service
by publication to give relief to a transferee subsequent to the mortgage.®

Supersedeas.—A motion for a new trial will not supersede a

decree of sale.®?

Supersedeas bonds must be conditioned as provided by statute.®® They must pro-

vide for the value of the use and occupation of the property.®

Defendants, after

obtaining a stay of judgment, are estopped from attacking such judgment in any

nanner.5®

A ppeal.—Reviewability depends on the statutes and the general rules of ap-
pellate procedure.*® The same is true of the saving of questions,”” and the grounds

for reversal or affirmance.®

47. There being no showing of prejudice
or that the property brought less than its
full value. Code Civ. Proc. § 726, authorizes
the appointment to be made by judgment or
at any time after judgment. Granger V.
Sheriff, 140 Cal. 190, 73 Pac, 816.

48. Three years as prescribed by Civ.
Code Proc. § 518, § 844 for setting aside judg-
ments. Hays Y. Gllbert, 24 Ky. L. R. 1386, 71
8. W. 652.

49. Evidence held insufficient to authorize
the vacation of a foreclosure decree on the
ground that the mortgage had never been
executed by defendant and that he had been
improperly represented by his attorneys.
Klabunde v. Byron-Reed Co. [Neb.] 96 N.
W. 4.

50. An afidavit seeking to open & decree
on the ground that the money was advanced
by afliant, the mortgagor, to secure a loan to
her husband to carry on a gambling busi-
ness, is not sufficient if there is no allega-
tion that the business was ever carried on.
Hallowell v. Daly [N. J. Eq.] 66 Atl, 234,

51. Romig v. Gillett, 187 U. 8. 111

53. Walker v. Fitzgerald [Neb.] 96 N. W.
33.

58, Not conditioned for the payment of
the value of the use and occupation of the
property from the day of the undertaking
until delivery of possession pursuant to the
judgment. Gillesple v. Morsman [Neb.] 96 N,
Ww. 1127.

84 Walker v. Fitzgerald [Neb.] 96 N.
33.

85. Gfilbert v. Provident L. & T. Co. [Neb.]
96 N. W. 488.

6. In general see Appeal and Review,
3 Curr. Law. p. 85. A decrce of sale is final
and appealable. Kronenberger v. Heinemann,
104 111. App. 166. That part which awards a
deficiency judgment may be appealed from.
Executor may appeal from the entry of a
deficiency judgment against him as execu-
tor, where the action is begun after the ex-
piration of time for flling claims against the
decedent’s estate and no claim has been flled
for the amount of the mortgage debt. Pere-
Jes v. Leiser [Wis.] 96 N. W. 799.

$7. Objections and exceptions to & sale do
not bring up for review errors or frregu-
larities in the decree of foreclosure or prior

w.

thereto. Neb. L. & T. Co. v. Dickerson [Neb.]
96 N. W. 774; Stein v. Parrotte [Neb.] 86 N.
W. 156. Foreclosure of railroad mortgage.
Cent. Trust Co. v. Peoria D. & E. R. Co. (C.
C. A.) 118 Fed. 80; Tichey v, S8imecek [Neb.]
97 N. W. 323.

Not be reversed for matters not shown in
the record: It will not be presumed that a
renewal note increased the rate of interest,
thus rendering a junior mortgage a prior
lien. First Nat. Bank v. Citizens’ State Bank
[Wyo.] 70 Pac. 726. The question of whether
an allas order of sale was irregularly issued
cannot be reviewed where none of the pro-
ceedings in the case prior to the issuing of
the ordér have been brought up. Nat. L, Ins.
Co. v. Crandall [Neb.] 96 N. W. 624. Or mat-
ters not urged below: Right to render judg-
ment for possession only. Sperry v. Butler,
76 Conn. 369.

58. Where an abstract of title has been
admitted over objection showing complain-
ant’'s right to foreclose, the court on appeal
will not assume the abstract to be false in
order to sustain the decree. Goddard v.
Clarke [Neb.] 96 N. W. 360. Reversal of a
judgment on the note will not affect the de-
cision of an appeal from the decree. An er-
roneous decree refusing foreclosure of a
mortgage by a husband and wife on the
ground that the debt was barred as against
the wife in whom was title to the property
will be reversed though a personal judg-
ment against the husband on the note has
since also been reversed. Cooper v. Hay-
thorn, 66 Kan. 91, 71 Pac. 277. Not reversi-
ble for errows cured. Civ. Code Proc. § 692,
provides that other lien holders shall not
have any of the proceeds of the sale until
they have shown their right thereto by an-
swer and cross petition, Held, that where
mortgagees who had not answered, were giv-
en a personal judgment and the priorities of
their mortgages established the error was
cured by a subsequent order that they should
not receive any of the proceeds until answer
was filed, and that such order was properly
made after the term. James v. Webb, 34 Ky.
L. R. 1882, 71 8. W. 626. Occupancy and im-
provements by the purchaser pending hear-
ing on appeal are not gr ds for a reh
iag of a reversal. Hunt v. Whiteh 19
App. D. C. 116.
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Proceedings below after appeal.—If it is decided that the judgment is too
large and the court below is directed to enter judgment accordingly, it eannot
be done by modifying the previous judgment so as to preserve its vitality.** Where
a comnmissioner is appointed to make sale under foreclosure but the writ of exe-
cution is returned without sale on account of an appeal from the decree and stay

of execution, the court may, on affirmance of the decree, make an ex parte orde:

reappeinting the commission and ordering a sale.®®

(§ 4) E. Sale.
be attached to the order of sale.??
shown.**
sale has been held not fatal.*®

Order of sale—A copy of the decree need not ordinarily
An assignment of the decree need not be
The failure of the clerk to attach his seal to the order until after the

A special ezecution on the decree when authorized should be executed and
returned as such and not as a general execution.’*

If the description in the mortgage is not sufficient without extrinsic evidence,
the execution plaintiff, after foreclosure, has the burden of identification as against
a claim interposed to a levy of the mortgage execution.®®

Notice of sale unless 8o required by statute need not state the amount of the

decree,® nor that the land is to be sold in separate tracts.®”
has been held not material, the other essentials being correct.*®

The date of the notice
Description of

the land may be sufficient though the county is omitted.®® Proof of publication
must be such as to satisfy the statute or the decree.™
The appraisement is to prevent sacrifice of the debtor’s property,”™ and is to

follow the statute providing for it.™

An appraiser may be a “free holder” though he has not yet received a deed.™
He should be disinterested and impartial.™

59. Cowdery v. London & 8. F. Bank, 139
Cal. 298, 73 Pac. 196.

60. The order is not invalldated by the
fact that the clerk, although he has received
the certificate of remittitur from the su-
preme court, has not attached the certificate
on the judgment roll and entered a minute
of the judgment on the docket against the
original entry, as required by Code Civ. Proc.
§ 968. Granger v. Sheriff, 140 Cal, 190, 73 Pac.
816.

61. Gallentine v. Cummings [Neb.] 96 N.
W. 178; Tootle v. Willy [Neb.] 96 N. W. 342.

62. McLagan v, Witte [Neb.] 96 N. W.
490.

63. Wheldon v. Cornett [Neb.] 94 N. W.

6286.
64. For the return of general executions
are not applicable. Norton V. Reardon

[Kan.] 72 Pac. 861.

65. Johnson v. McKay [Ga.] 46 S. E. 992.

66. Gallentine v. Cummings [Neb.] 96 N.
. 178; Bourke v. Somers [Neb.] 92 N. W.
990.

¢7. There beilng nothing in the notice to
induce the belief that the land Is to be sold
in a body but the tracts were separately de-
scribed, though two of them lie in the same
quarter section. Eldrige v. Wesierski [Neb.]
94 N, W. 961.

@8. Plerce v. Reed [Neb.] 93 N. W. 164.

89. Land described by township and
range. Phoenix Mut. L. Ins. Co. v. Sparks
[Neb.) 96 N, W. 214.

70. Proof of publication may be by afii-
davit of the president of the company pub-
iishing the paper. Home Ins. Co. v. Clark
[Neb.] 96 N. W. 1066. The publisher’s affida-

vit is in the absence of a counter showing,
sufficlent to establish the legality of the
paper. Affidavit that the paper was of gen-
eral circulation in the county. Bourke v.
Somers [Neb.] 92 N, W. 990. It may be filled
the day after saler Nash v. Wilkinson [Neb.]
96 N. W. 623.

u;l. Hartwick v. Woods [Neb.] 98 N. W.
72. Defendants are not entitled to notice
of time and place. Home Ins. Co. v. Clark
[Neb.] 956 N. W. 1056; Doughty v. Hubbell
[Neb.] 96 N. W. 632. The deputy sheriff may
conduct it. Id. A return stating that the
appralsers were sworn, signed in the sheriff's
name by the deputy, does not indicate that
the sheriff swore the parties and that the
deputy certified that he did so. Nat. L, Ins.
Co. v. Crandall [Neb.] 96 N. W. 624. It is
sufficlent to flle copies of the original ap-
plication for a certificate of liens and the
certificate [Code Civ. Proc. § 491b]. North-
ern Counties Inv. Trust v, Wilson [Neb.] 95
N. W. 699.

273. ‘Wheldon v. Cornett [Neb.] 84 N. W.
626.

74. Is qualified though he is a witness In
the foreclosure proceedings and has made
affidavit In support of an application for a
receiver. Adler & Sons Clothing Co. v, Hell-
man [Neb.] 95 N. W. 467. Interest is not
shown by former negotiations for purchase
of the land. The appralser had long previous-
ly inquired the price from the owner of the
land and had asked the owner of the decree
his price for the decree. but the negotia-
tions were dropped. First Nat. Bank v. Tyler
[Neb.] 93 N. W. 388.
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Non-prejudicial irregularities will not vitiate an appraisal.™ There must be
fraud or irregularity taking away the power of the appraisers to act or in some
way affecting the substantial rights of defendants,”® and that it is too low does

not alone suffice.”

Failure to deduct incumbrances is cured by sale for more than the amount
of the appraisement,”™ or for more than the statutory proportion of the gross
valuation;” but in such case, if the result of a sale is for a price so low that to
uphold it would be inequitable and against good conscience, it should be set aside.®°

Deduction of a junior lien is not necessarily prejudicial,®* but the apprais-
ers have no right to treat a junior lien as senior.®* The amount of taxes due may
be deducted from the appraised value despite a finding that the mortgage 1s a
first lien,*® and though, as between other parties, similar taxes have been declared

void.**

Objections to an appraisement must precede sale.** They must be specific.’

78. Union Sav. Bank v. Lincoln Normal
University [Neb.] 98 N. W. 408. Such as no
oath being returned, signature some four
days after appraisement, no notice to defend-
ants to be present, no examination of inside
of houses, no venue on the sheriff's certifi-
cate to a copy of the appraisement, no cer-
tificate of liens. Provident L. & T. Co. V.
Dennis [Neb.] 95 N. W. 361. Appraisal filed
a day after the appraisement is deposited
“forthwith.” Wheldon v, Cornett [Neb.] 94
N. W. 626. A signature of the report of ap-
praisement by initials is suficient. Rieck v.
Zoller [Neb.] 92 N. W. 728. Failure to ap-
praise in smallest government subdivisions.
Hartwick v. Woods [Neb.] 93 N. W. 415.
Lots may be appraised together. Tichey v.
Simecek [Neb.] 97 N. W. 823. The sheriff’s
certificate need not be stamped. Internal
revenue stamp. Rieck v. Zoller [Neb.] 92 N.
W. 728. The appraisers need not go on the
land if they are familiar with it and ac-
quainted with its value. Pierce v. Reed
[Neb.] 93 N. W. 164. Not sufficlent to show
that one of the appraisers was a constable
and the other a justice of the peace and did
not reside in the immediate vicinity of the
land. Durland v. McKibben [Neb.] 97 N. W.
228. Placing of “et al” after names of de-
fendants whose title is appraised, if there
are other defendants but such defendants do
not claim title. Plerce v. Reed [Neb.] 93 N.
\W. 164. Where the original appraisal Is
sufficient, an immaterial defect in the copy
will not vitiate it such as insertion of the
names of the appraisers in the place where
they are left blank in the original. Emory
v. Boyer [Neb.] 95 N. W. 1061. The form of
a certificate of taxes due, does not substan-
tally affect the rights of the owners In
premises. Objection cannot be made, that
<ince a county or city treasurer has no offi-
ctal seal he cannot comply with the provi-
«fon of the statute that the certificates from
such officers shall be under their official seal.
Mut. Ben. L, Ins. Co. v. Siefken [Neb.] 96 N.
w. 603.

78. Adler & Sons Clothing Co. v. Hellman
[Neb.] 96 N. W. 467,

77. Nat. L. Ins, Co. v. Crandall [Neb.] 96
N. W. 624.

Fraud must be presents AfMdavit of the
mortgagor that it was too low is not sufM-
cfent. lowa L. & T. Co. v. Nehler [Neb.] 92
N. W. 729; Pearson v. Badger Lumber Co.

[Neb.] 96 N. W. 493.

Too low a valuatiom may be evidence of
fraud: Variation between appraised value
and that fixed by the affidavits of 77 cents
an acre is not sufficient. Durland v. McKib-
ben [Neb.] 97 N. W. 228; Adler & Sons Cloth-
ing Co. v. Hellman [Neb.] 96 N. W. 467. Four
affidavits asserting the value to be one-third
more than that found by the appraisers not
:g:ﬂclent. Plerce v. Reed [Neb.] 93 N. W.

But it is mot inferred when there is a con-
flict ns to the value. Provident L. & T. Co.
v. Dennis [Neb.] 96 N, W. 861; Hartwick v.
Woods [Neb.] 93 N. W. 415. A confirmation
of sale will not be set aside for too low an
appraisement, where the valuation was $10,-
000 and the witnesses range from $9,600 to
$17,600. Doughty v. Hubbell [Neb.] 96 N. W.
632. Appraised value $4,000, seven witnesses
fixing it at $4,800 and five at $3,200. First
Nat. Bank v, Tyler [Neb.] 93 N. W. 3888. Ap-
praisement at $4,500 not set aside on six
affidavits averaging $6,300, Bird v. McCreary
[Neb.] 93 N. W. 684.

Or where there is a mistake in judgment
producing too low a valuation. Green V.
Doerwald [Neb.] 96 N. W. 634; Wolcott v.
Henninger [Neb.] 96 N, W. 612; Home Ins.
Co. v. Clark [Neb.] 96 N. W. 1068.

78. Keene Five Cent Sav. Bank v. John-
sorr [Neb.] 95 N. W. 504.

79. Fallure of the record to show that the
copies of the certificates of liens were de-
posited with the clerk of the district court.
Clark v. Wolf [Neb.] 96 N. W. 496. Failure
to find amount of prior lien. Tichey v. Sime-
cek [Neb.] 97 N. W. 823. Improper deduction
of lien. Banford v. Anderson [Neb.] 96 N. W.
486. .

80. Pearson v. Badger Lumber Co. [Neb.]
96 N. W. 493.

81. Hartwick v. Woods [Neb.] 983 N. W.
4165.

82, Hart v. Beardsley [Neb.] 93 N. W.
423.

83, Mut. Ben. L. Ins. Co. v. 8fefken [Neb.]
96 N. W. 603.

84, Adler & Sons Clothing Co. v. Hellman
[Neb.] 95 N. W. 467.

85. Objections to the appraisement must
be made before sale. Bourke v. Somers
[Neb.] 92 N. W. 990; Unfon 8av. Bank v. Lin-
coln Normal University [Neb.] 93 N. W. 408;
Neb. L. & T. Co. v. Dickerson [Neb.) 96 N.
W. 174; Emory v. Boyer [Neb.] 96 N, W.
1061; Hartsuff v. Huss [Neb.] 85 N. W, 1070;
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Defendant cannot object that appraisers do not deduct liens from the appraise-
ment.®?

Affidavits attacking the amount of the appraisement must show the qualifica-
tion of the affiants.®®

The right to a reappraisement is restricted to oceasions fixed by statute.®®

Conduct of sale—The sale must be made by the proper officer,”® at the place
and in the mode prescribed.”® A sale made after the return day of a special exe-
cution may be cured by confirmation.’?

Separate®® parcels should be separately offered, but sale may be in gross if
one parcel is insufficient.* The debtor cannot, as against the mortgagee, fix the
order in which several properties shall be sold.®®

Payment of Vid and completion of purchase—The court may prescribe rea-
sonable rules as to deposits by the purchaser.®® Satisfaction of the debt may be
regarded as the same as a money payment,”” but an assignee of the decree so buying
in must prove the assignment before confirmation will be made.*®* Defects in title
authorize a refusal to comply with bid,”® but not matters of which he had
knowledge.! On refusal of the purchaser to comply with his bid, the court has
discretion as to whether it will order a new sale or compel the purchaser to go on.?

Resale—A resale, after a defective one, may be permitted after the expira-
tion of the time limited for payment of the debt.® Where a deed is not taken on
an unconfirmed first sale, it cannot be urged against a second sale to the same pur-
chaser if the court uses the date of the first sale as a basis for adjusting the rights
of the parties.* Where a resale brings a greater price it obviates any objection

as to the nonacceptance of the bid at the

Stein v. Parrotte [Neb.] 96 N. W. 166; 8an-
ford v. Anderson [Neb.] 96 N, W. 486. Al-
leged fallure to appralse the Interest of all
the defendants having an estate in the land.
Gray v. Eurich [Neb.] 96 N. W. 343; Gray V.
Naiman [Neb.] 96 N. W. 343. Disqualifica-
tions of an appraiser known to the defend-
ant at the time of appraisement cannot be
urged as an objection to the confirmation
of the sale. Union Cent, L. Ins. Co. v. Baker
[Neb.] 96 N. W, 116.

868. Too general to object that appraise-
ment is irregular and not in accordance with
law. Bird v. McCreary [Neb.] 93 N. W. 684.

87. Plerce v. Reed [Neb.] 93 N. W, 164.

88. Bowman v. Bellows Falls Sav. Inst.
[Neb.] 92 N. W. 204.

89. Under Code Civ, Proc. § 495, authoriz-
ing a new appraisement after two unsuccess-
ful offers for sale, one offer does not neces-
sitate a new appraisement. Wilson v, New
[Neb.] 93 N. W. 941. The number is not 1im-
ited whure granted on account of inabllity to
sell at the former appraisement. Code Civ.
Proc. § 495, authorizes a new appralsement
when two unsuccessful attempts to sell show
that the valuation was too high. Logan v.
wittum [Neb.] 93 N. W. 146.

00. Deputy sheriff. Bell v. Omaha Sav.
Bank [Neb.] 956 N. W. 486.

91. No objection that the sale is made at
the south door of the court house in place
of the court room. Iowa L. & T. Co. v.
Nehler [Neb.] 92 N. W. 729.

92. Norton v. Reardon [Kan.] 72 Pac. 861.

98. Separate tracts must be separately
sold though they are inclosed by one fence.
Comp. Laws, § 11,139, The tracts were ac-
quired by distinct deeds and improved by
geparate dwelling houses occupied by ten-

first sale.®

ants. O'Connor v. Keenan [Mich.] 94 N. W.
186. A farm of 200 acres, consisting of sep-
arate government divisions worked together,
may be sold as one parcel. Pierce v. Reed
[Neb.] 93 N. W. 154.

84, Tichey v. 8imecek [Neb.] 97 N. W. 323.

85. Mich. Trust Co. v. Red Cloud [Neb.] 93
N. W. 900.

96. Requirement of deposit of $50 with
the sheriff or master is reasonable. Cum-
mings v. Hart [Neb.] 93 N. W. 150.

49:7. McLagan v. Witte [Neb.] 96 N. W.

98. An assignment purporting to be made
by an administrator other than the adminis-
trator prosecuting the foreclosure proceed-
ings Is not sufficlent. Guthrie v. Guthrie
[Neb.] 93 N. W, 1131,

99. A purchaser may refuse to accept the
title at a foreclosure sale for a community
debt of property acquired with the wife’s
funds until her claim 18 removed. Neuhau-
ser v. Barthe, 110 La. 825. The purchaser
may be relieved from his purchase where
there has been no reference as required
where there is an infant defendant [Supreme
Court Gen. R. of Practice 60]. Smith v. War-
ringer, 41 Misc. (N. Y.) 94.

1. On foreclosure sale of a leasehold, the
purchaser may be compelled to complete his
purchase, though an action to set aside an
assignment of the lease has been begun if
he had knowledge of such action. Dunlop v.
Mulry, 85 App. Div. (N. Y.) 498.

2. Dunlop v. Mulry, 40 Misc. [N. Y.] 131.

8. Sale was attacked in partition, O’'Con-
nor v. Keenan [Mich.] 94 N. W. 186.

4. Charging the purchaser with the cost

of the second sale allowed Interest on the
decree to the date thereof and a judgment



2 Cur. Law. FORECLOSURE § 4E. 29

Return.—An officer’s return of sale will be regarded as true in the absence
of a showing to the contrary.® An order of sale is not to be regarded as returnable
as general execution.?

Confirmation or setting aside—Though a foreclosure is regarded as mnot in
equity, the court may, by its decree, provide that the sale and sheriff’s deed shall pass
title to the purchaser, and that he shall be given possession, and confirmation of the
sale is unnecessary to pass title while the decree stands unreversed.® Allowance of a
writ of assistance is equivalent to confirmation of the sale.® The jurisdiction to con-
firm a sale carries with it jurisdiction to overrule objections,’® and making an order
of confirmation overrules them without specific mention.!* They must be prompt-
ly urged,'? and must specifically state the grounds.?* The hearing on them should
be on affidavits unless it is necessary that they be referred to an examiner.'*

Non-prejudicial irregularities will not authorize the setting aside of a sale.’®
Inadequacy of price is not a ground.!* Great inadequacy together with slight
circumstances of unfairness will raise a presumption of fraud,!” unless so great
as to shock the conscience.'®

Objections to confirmation of sale must be presented below to be considered
on appeal.’® A bill in equity will not lie to set aside an order of confirmation
which was entered into in open court by agreement of counsel for both parties.?
Limitations of actions to recover real estate sold on execution apply to foreclosure
sales in some jurisdictions.”® On reversal of a decree of foreclosure, defendant
is entitled to have the sale set aside.?® A sale is not set aside by an order vacat-

ing the judgment as to the owner of the equity of redemption only.2*

for the deficiency. Cutter v. Woodard [Neb.]
94 N. W. 971,

8. Vroom v. Lewis [Neb.] 92 N. W. 202.

6. It will not be held that there was no
purchaser or that he was fictitious, where
the return shows that a sale was made to a
person named “assignee of the decree and
mortgage.” McLagan v. Witte [Neb.] 96 N.
W. 490. A recital in the return that the
publication of notice of sale has been made
is sufiiclent, where there is no evidence to
the contrary, though the return should prop-
erly have an affidavit of publication of notice
by some person with knowledge. Shepherd
v. Venuto [Neb.] 97 N. W. 226.

7. Sale need not be made within 60 days
after lssuance of the order. Hartsuff v. Huss
[Neb.] 95 N. W. 1070. Not returnable in the
time fixed for execution. Wilson v. New
[Neb.] 93 N. W. 941,

8, 9. State v. Evans, 176 Mo. 310.

106. Hutchinson v. Smidt [Neb.] 96 N. W.
601.

11. Hartsuff v. Huss [Neb.] 96 N. W. 1070.

13. Laches te wait four years after sale
of which the mortgagor has notice, until ex-
piration of time for redemption and bar of
the debt. Ayers v. McRae [Ark.] 72 8. W.
52.

13. Keene Five Cent S8av. Bank v. John-

n [Neb.] 95 N. W. 504.

’oll.[ Hul\t v. Whitehead, 19 App. D. C. 1186.

15. Jones v. Miller [Neb.] 92 N. W. 201.
Record held insufficient to warrant reversal
of an order afirming a sale. Kingsley v.
8voboda [Neb.] 96 N. W. 518. Imperfect or
erroneous description. Hutchinson v. 8midt
[Neb.) 96 N. W. 601. Recital in the notice
that land had been “levied” on under a “judg-
ment” rendered before the judge named.
Gray v. Eurich [{Neb.] 96 N. W. 343; Gray v.

Naiman [Neb.] 96 N. W. 343, Violation of
an injunction by the purchaser prior to sale
not ground for refusing confirmation. Union
Sav. Bank v. Lincoln Normal Untversity
[Neb.] 93 N. W. 408.

16. James v. Webb, 24 Ky, L. R. 1383, 71
S. W. 626; Barnard v. Jersey, 89 Misc. (N. Y.)
213. The highest bid will be regarded as a
fair value of the property, where the sale
is on proper notice and openly and fairly
conducted. Nitro-Phosphate 8Syndicate v.
Johnson, 100 Va. 774.

17. Defendant had arranged to pay $3,000
to the creditor, the prospective bidders did
not attend the sale on account of information
that it had been postponed, and defendant
had been surprised by fallure to obtain a
loan of $3,000. Hunt v. Whitehead, 19 App.
D. C. 1186.

18. McDonnell v. De Soto 8. & B. Ass'n,
178 Mo. 250. A sale will not be set aside on
the grounds of inadequacy of price and neg-
ligence of plaintiff’s attorney. Especially
where such objections are raised in an in-
dependent action- after having been raised
before confirmation of the sale. Crebbin v.
Powell [Kan.] 74 Pac. 621,

19. Walker v. Fitzgerald [Neb.] 96 N. W.
32. The fact that an appeal from a foreclo-
sure decree is pending, cannot be for the
first time urged on appeal from an order con-
firming the sale. Tichey v. 8imecek [Neb.]
97 N. W. 318.

Phoenix Ins. Co. v. Boehl [Neb.] 96 N.
W. 688.

21. Clv. Code, § 16. Mowry v. Howard, 65
Kan. 862, 70 Pac. 8683.

22. Though the reversal is with directions
to enter judgment in conformity and the only
change ordered is the deduction of a sum
from the sum declared due, leaving a bal-
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Rights of purchaser.*—A mortgagee who becomes purchaser is not vested with
the legal title by the sale.®* The purchaser acquires the title that was passed by
the mortgage or deed of trust without any limitations that may be attempted to
be put on such title by mere notice given at the foreclosure sale.® He acquires the
entire interest of all parties unless the decree otherwise stipulates,*” and is sub-
rogated to the rights of the mortgagee.?® An easement in favor of the premises,
created after execution of a mortgage, passes.?® Whether property is fixtures
becomes immaterial where it is agreed that they shall not pass by the mortgage.*®

The purchaser who enters under a void or reversible sale will be regarded as
8 mortgagee in possession.” He may be allowed for improvements* Where
a mortgagee by stifling bidding secures property at less than its value, profits de-
rived from him on a resale soon after may be applied to the mortgage debt,*® or
if the appellee purchases and takes possession, the supreme court on reversal should
authorize proper proceedings to be taken for an accounting as to rents and profits

and for restitution.’¢

An omission of part of the premises from the foreclosure suit cannot be cured
by a bill to amend the original bill by adding a proper description and for a deed

in accordance.®®

A sale on a judgment rendered on a void mortgage confers no title.®

The certificate of purchase conveys no title, only an equity.*” It becomes void
on failure to take a deed within the period prescribed by statute. It is immaterial
that the purchaser be in possession,*® and such possession will not work an estoppel

ag against a grantee of the mortgagor.®®

Deed.—The purchaser does not, in some jurisdictions, acquire title until he
takes a sherif’s deed.® He may quitclaim and his grantee receive the deed.®

ance larger than the purchase price of the
land at the foreclosure sale. Cowdery v.
London & 8. F. Bank, 139 Cal, 298, 78 Pac.
196.

23. On the ground that the owner was not
served. Green v. Mussey, 76 App. Div. (N.
Y.) 174.

24. See Vendor and Purchaser for suffi-
ciency of title under foreclosure to comply
with contract of sale.

25. Hawkeye Ins, 119
Iowa, 672.

26. Finley v. Babb, 173 Mo. 2567. Where
life-tenants mortgage with covenants of fee
simple, purchasers at foreclosure do not take
the interests of contingent remaindermen.
Rudd v. Travelers’' Ins. Co., 24 Ky. L. R.
2141, 78 8. W, 769.

27. Hart v. Beardsley [Neb.] 93 N. W.
423. On foreclosure of a mortgage on a re-
mainder, the remainderman’s Iinterest is ex-
tinguished and he can convey no interest
after death of the life tenant. Finley v.
Babb, 173 Mo. 267.

28. Equitable Mortg. Co. v, Gray [Kan.]
74 Pac. 614.

29. Richmond v. Bennett, 206 Pa. 470.

80. Richards v. Gilbert, 116 Ga. 382.

81. Kelso v, Norton, 66 Kan. 778, 70 Pac.
896. A mortgagee in possession, under the
decree may, on reversal of the decree, if the
mortgage covers such rents and profits, apply
them on the mortgage debt. Cowdery v.
London & 8. F. Bank, 139 Cal. 298, 78 Pac.
1986.

82. In forcible entry against the pur-
chaser by the mortgagor, defendant should
be allowed to show the making of permanent

Co. v. Maxwell,

improvements of value. Harden v. Collins
[Ala.] 35 So. 867.

33. Huntzicker v. Dangers, 115 Wis. 570.

34. Maxwell v. Jacksonville L. & I Co.
[Fla.] 34 So. 265.

36. Such amendment would in effect be a
foreclosure as to the omitted premises with-
out advertising them for sale. Adams v.
Reynolds [N. J. Eq.] 65 Atl. 1003.

88. The purchaser has no right to main-
tain forcible entry and detainer. Way v.
Scott, 118 Iowa, 197. A purchaser at fore-
closure sale who goes into the possession of
land covered by the mortgage but not owned
by the mortgagor must account to the true
owner for rents and profits. Mortgage cov-
ered a house partially built on an adjoining
owner’s land. Rhodes v. Stone, 26 Ky. L. R.
923, 76 8. W. 633.

87. Bradley v. Lightcap, 202 IIl. 154. Aft-
er a judiclial sale the legal title remains in
the mortgagor until the deed is executed to
the purchaser or redemptioner, and the cer-
tificate of sale constitutes but a lien in the
nature of an equitable estate. MacGregor v.
Pierce [8. D.] 96 N. W, 281,

88. Bradley v. Lightcap, 202 Ill. 154. If
the beneficiary is the purchaser, she cannot
insist that she is in possession as an equi-
table mortgagee. I1d.

39. Bradley v. Lightecap, 202 Ill. 164.

40. Buch deed must in Illinois, be taken
within flve years after the period of redemp-
tion expires. Rev. 8t. o. 77, § 30. In this
case neither the decree nor certificate of
purchase purported to vest title in the pur-
chaser. Bradley v. Lightcap, 201 Ill. 611.

41. McLean v. McCormick [Neb.] 93 N. W.



2 Cur. Law. FORECLOSURE § 4F. 31
The sheriffs deed under certain statutes may be made previous to an order of
the court approving the sale.? Error in the recitals in the deed may be cor-
rected by the sheriff where the proceedings are regular.*®

Possession and restitution—Where foreclosure is in equity, the court may
issue a writ of assistance to put the purchaser into possession.** The writ will
not issue from a judge at chambers.®® In Florida it will not issue until the decree
is signed and recorded.*

Invalidity of a mortgage cannot be asserted in defense to ejectment by the
purchaser at foreclosure,*” though irregularities in the sale may.*®

In an action to recover possession, the purchaser is not entitled to a receiver
of rents and profits as against a transferee of the owner of the equity of re-
demption, where the mortgage does not pledge the rents and profits and it does
not appear that the mortgagor is insolvent or the property is insufficient security.*®

An order of restitution of the property sold may be had only in a proceeding
to which the purchaser is a party.*

Where the mortgagee becomes the purchaser, the mortgagor cannot bring
ejectment, on the ground that the decree was defective for lack of a necessary
party defendant, without paying the mortgage debt.®?

(8§ 4) F. Deficiency and liability therefor.®® The repeal of a statute pro.
viding for the rendering of a deficiency judgment does not affect cases pending,®® or
rights existing under mortgages executed prior thereto.®* If statutes provide that
after foreclosure no proceedings on the mortgage debt may be had, such proceedings
cannot be maintained in another state.®®* A maker of a note and mortgage may
take it by assignment and obtain a deficiency judgment against his co-makers and

against vendees who assumed the note and mortgage.®®

Persons liable.—The original debtor®” or his heirs,*® or a promisor by collateral
agreement.’® e. g., an agreement to assume,’® may be liable.

The mortgagor may relieve himself from liability for a deficiency resulting

697. During the period for redemption, the
purchaser's title may be passed by a quit-
claim deed which will become indefeasible
after the expiration of the redemption pe-
riod. Tuttle v. Boshart, 88 Minn. 284.

43. De Cunto v. Johnson [Colo. App.] 70
Pac. 955.

4%, Code, § 189, allows amendments to cor-
rect any mistake or conform proceedings to
the facts proven. Longworth v. Johnson, 66
Kan. 738. 71 Pac. 260.

44. State v. Evans, 176 Mo. 810.

43. Hartsuft v. Huss [Neb.] 96 N. W, 1070.

48. Being subject to Rev. St. § 1448, pro-
viding that no proceeding shall be had on
any final decree until it is signed. Wilmott
v. Equitable B. & L. Ass’'n [Fla.] 33 8o. 447.

47. Insufficlency of acknowledgment.
Farmers’' 8. & B. & L. Ass'n v. Greenwood,
137 Ala. 367.

48. Robinson v. United Trust [Ark.] 72 8.
W. 992,

49. Though the deed transferring the
equity of redemption was recorded after fore-
closure was begun but before a lis pendens
was filed. Greenwood L. & Q. Ass’'n v. Childs
(8. C.] 45 8. E. 167.

6e. Bchieck v. Donohue, 81 App. Div. (N.
Y.) 168.

SL Equitable Mortg. Co. v. Gray [Kan.] 74
Pac. 614.

52 Sce Limitation of Actions for foreclo-
sure as tolling statute of limitations as to

sction on notes secured.

88. Repeal of Code Clv. Proc. § 847, by
Laws 1897, c. 95, § 1, p. 878. Wolcott v. Hen-
ninger [Neb.] 96 N. W. 612; Wolft v. Phelps
[Neb.] 92 N. W, 143.

W“;‘I Burrows v. Vanderbergh [Neb.] 96 N.

88. Foreclosure in Nebraska under Code
Clv. Proc. § 848. Gates v. Tebbetts [Mo. App.)
76 8. W. 169,

86. Rev. 8St. 1898, § 3166. Fanning v. Mur-
phy [Wis.] 94 N. W. 8365.

87. A trust estate may be held for a de-
ficlency resulting after sale under a mort-
gage executed by a trustee prior to Act 1897.
Stitzer v. Whittaker [Neb.] 91 N. W. 713,

88. Children who are transferees of realty
during the lifetime of the mortgagor are not
liable as heirs at law for a deficiency judg-
ment after the deat; (ﬂ the mortgagor, un-
less the conveyance to them appears to be
fraudulent. Matteson v. Palser, 173 N. Y.
404.

89. Executed by the owner of the fee to
prevent foreclosure against a bankrupt
mortgagor. German 8av. Bank v. Brodsky,
89 Misc. (N. Y.) 100.

60. An assumption of the mortgage debt
by a subsequent grantee will not render him
liable to the mortgagee for a deficiency if an
intermediate grantee failed to assume. Wil-
liams v. Van Geison, 76 App. Div. (N. Y.)
6598,
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from waste of the property by a transferee by notice to the mortgagee to foreclose
promptly.®

Defenses—Representations to the maker that he was assuming no personal
liability may be a defense,®® also delay in proceeding against the estate of the de-
ceased mortgagor,*® and acts of the mortgagee to prevent redemption or a proper
defense on foreclosure;* and if the makers no longer held the equity of redemp-
tion at the time of sale, they may show that an insufficient price was realized.®
Only such defenses as accrue after entry of judgment on a note can be interposed
against a deficiency judgment entered after the coming in of the report of sale of
mortgaged premises.®®

On cancellation of the mortgages on account of the mental incapacity of the
mortgagor there being also & plea of fraud and failure of consideration, personal
judgment should not be entered against the mortgagor’s estate though the defense
was not asserted by the administrator but only by the widow and heirs.®* Waste
by the mortgagee in possession may be counterclaimed.®® An application by the
assignee of a second mortgage for leave to sue for a deficiency will not be over-
come by statements of the assignor that he had been informed that personal judg-
ment would not be sought against him on foreclosure of the second mortgage and
that he was released from his guaranty of such mortgage by failure to make him a
party to foreclose the first mortgage.®®

Sufficiency of process, pleadings, and decree.—Service of process on a trustee
holding the legal title to the mortgaged property, while perhaps sufficient to au-
thorize a decree of foreclosure binding the beneficiary, will not authorize a personal
judgment against the beneficiary.” A defendant against whom a deficiency judg-
ment has been rendered cannot complain of failure to serve a co-defendant.”™

If a personal judgment is sought against a subsequent grantee, the facts show-
ing his liability must be pleaded.”® A prayer for a decree for the amount found
due will authorize the court, on finding for defendant on a cross bill denying the
validity of the mortgage, to render a personal judgment for the debt, and decree
that the deed be set aside on payment.™

A decree finding that one of the defendants assumed and agreed to pay the
mortgage debt is sufficient to support a deficiency judgment for him.™* Where it

61. After transfer subject to a mortgage | mortgagee cannot be begun without leave of

which the purchaser did not assume and
notice by the mortgagor to foreclose, the
mortgagee delayed and allowed interest,
taxes and water rents to accrue, and it was
held that such sums should be deducted
from the deficlency judgment. Gottschalk v.
Jungmann, 78 App. Div. (N. Y.) 171. But
rents and profits after such notice cannot be
deducted, especially where it does not ap-
pear that the mortgagee would have been
entitled to the appointment of a receiver.
1d.

62. Merchants' & P(Yoink v. Cleland [Ky.]
77 8. W. 176. Yot

63. Rev. St. 1898, § 8844. Pereles v. Lei-
ser [Wis.] 96 N. W. 799.

@4. Purchase for less than value and con-
veyance so as to prevent redemption. Hicks
v. Beedle, 98 Mo. App. 223. -

A deficlency judgment against a mort-
gagor’s heirs will not be permitted where
the mortgagee by release of portions of the
mortgaged property and faflure to join cer-
tain of the helirs on foreclosure causes them
to neglect to protect their interests at fore-
closure. An action by the executrix of the

court. Rowley v. Nellis, 41 Mise. (N. Y.) 315.
63. Boutelle v. Carpenter, 182 Mass. 417.
88. Carstens v. Eller [Neb.] 97 N. W. 631.
67. Farmers’ Bank v. Normand [Neb.] 92

N. W. 723.

68. As where the mortgagee in posses-
sion under a sale under a power in a trust
deed disposes of buildings on the property
and permits them to be removed by the pur-
chaser. Staunchfield v. Jeutter [Neb.] 96 N.
W. 642,

69. McLaughlin v. Durr, 76 App. Div. (N.
Y.) 175.
70.
728.
71. S8ince the jurisdiction to render such a
judgment depends only on the original sum-
mons prior to the repeal of Code Civ. Proc. §
847. Brand v. Garneau [Neb.] 98 N. W. 219.
72. Complaint held insufficient as plead-
ing merely legal conclusions. Bush v. Louis-
ville Trust Co., 24 Ky. L. R. 2182, 713 8. W.

176.

73. Bourke v. Hefter, 202 Ill. 321.

74. Crary v. Buck [Neb.] 96 N. W. 839,

Thornily v. Prentice [Iowa] 96 N. W.
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is sought to foreclose as against a grantee of the mortgaged property and to obtain
a personal judgment, the deed of conveyance need not be reformed, thongh the
arantee’s name does not appear therein, if the grantee is otherwise sufficiently iden-
tified.™

Procedure after sale—The liability of defendants to a deficiency judgment
may be properly litigated after sale,”® for any unsatisfied balance.” The right to
a personal judgment may be fixed by the original decree and the amount left un-
determnined,” but in Nebraska, judgment may be rendered only after the mort-
gaged property has been exhausted, and entered only after the coming in of the re-
port of sale and the affirmance thereof.” Where the master reports a deficiency, a
rlecree may be entered therefor,®® but judgment need not be rendered at once on
the coming in of the report of sale.®!

Application may, in some states, be by motion and notice and not by verified
petition and service of process.®® Where transferees of the premises have assumed
two mortgages, their liability for a deficiency cannot be determined in an action
by a second mortgagee to which the first is not made a party.*

The burden is on the mortgagee, seeking to establish a wife’s liability for a
deficiency, to establish her disputed execution of the mortgage with her husband.**

(8 4) @. Receivership in foreclosure.—The appointment of a receiver is
to be regarded as an equitable remedy and not a legal right.®*®* It is not confined to
a statutory right.*® It is discretionary®” where the rents and profits are pledged,*®
though the mortgage provide for appointment.*® The appointment may be with-
out regard to the mortgagor’s solvency.®®

Where rents and profits are not pledged, the premises must be shown to be
inadequate sccurity or the mortgagor to be insolvent,” unless the statute prescribes

grounds.*?

78. Bossingham v. S8yck, 118 Iowa, 192,

76. Crary v. Buck [Neb.] 95 N. W. 839.

77. Herbert Kraft Co. v. Bryan, 140 Cal.
78, 78 Pac. 745.

78. Field v. Howry [Mich.] 94 N. W. 213.

79. Carnahan v. Brewster [Neb.] 96 N. W.
590. Code Civ. Proc. § 848, provided that
after petition in foreclosure is filed and de-
cree is rendered, no proceedings shall be
taken at law for recovery of the debt un-
lexs ordered by the court. Wolff v. Phelps
INeb.] 92 N. W. 143.

#8. Ball v. Marske, 202 Ill. 81.

81. Code Civ. Proc. § 847. Crary v. Buck
[{Neb] 95 N. W. 839. Under the law as it
formerly stood in Nebraska the judgment
niight be rendered at a term subsequent to
that at which the sale was confirmed [Code
Clv. Proc. § 847). Sawyer v. Bender [Neb.]
“3 N. W. 980.

£3. Code Civ. Proc. § 573.
iNeb.] 95 N. W. 839.

83. Rudolf v. Burton, 82 N. Y. S8upp. 592.

84. Evidence held insufficient to authorize

Crary v. Buck

a deficlency judgment. Morris v. Linton
{Neb.] 96 N. W. 11.
88. It Is merely a collateral remedy

«gainst the rents and profits which are sec-
ondarily liable for a deficiency. Ortengren
v. Rice, 104 Ill. App. 428.

#8. A receiver may be appointed where
the right appears though the application does
not directly allege that the property is prob-
ibly insuficfent to discharge the debt, as
required by Rev. 8t. 1895, art. 1465, § 2. De

Curr. Law. Vol. 2—8.

GBse;-reu v. Frost [Tex. Civ. App.] 77 8. W.

87. Held proper, where the value of the
premises was about $206.10 and the amount
of the mortgage debt $458.71. McKenzie v.
Beaumont [(Neb.] 97 N. W. 225.

88. Lechner v. Green, 104 Ill. App. 442;
Ortengren v. Rice, 104 Ill. App. 428. Where
the mortgage pledges rents and profits and
authorizes the appointment of a receiver on
default, the appointment is properly made
where the mortgagor fafls to keep up the
fnsurance and allows interest to accumulate.
Bagley v. Ill. T. & S. Bank, 199 I11. 76. Where
the mortgage provides that the mortgagee
shall have the rents and profits after de-
fault. McLester v. Rose, 104 Ill. App. 433.

89. Order denying receivership will not be
disturbed where the moving papers do not
show the Insufficiency of the security and
the value thereof cannot be determined from
the complaint. New York Bldg., L. & B. Co.
v. Begly, 76 App. Div. (N. Y.) 308, 11 Ann.
Cas. 478.

80. On a bill alleging that the premises
were scant security. Ball v. Marske, 202 Ill.
31.

91. Default in payment is not a sufficlient
ground though an allowance of a tax sale
may be. Ortengren v. Rice, 104 Ill. App.
428; McLester v. Rose, 104 I1l. App. 433.

93. Where the mortgaged property is In
danger of being lost, removed. injured or is
probably insufficient to discharge the mort-
gage debt [Code, § 266]. Johnson v. Young
[Neb.] 96 N. W. 497.
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The mortgagee may have a receiver though there is a statutory provision for
sequestration of the property.®® The fact that a tenant is in possession under 2
void lease is no objection to the appointment of a receiver, nor the fact that under
the mortgage the mortgagee may compel the tenants to pay their rents to him,**
or that the wife’s portion of the property is released, since the rents if pledged
for the payment of the husband’s debt, being community property, can be reached.**

Where the property is a homestead, a receiver will ordinarily not be ap-
pointed,®® except as to separable parts not homestead.®”

Custody.—The receiver may be allowed to remain in possession in the in-
terim between the decree and the sale.®® As against a receiver appointed pending
an appeal from confirmation of a foreclosure sale, the mortgagor’s tenant is entitled
to growing crops.* '

Effect of appointment.—By appearance and consent to the appointment of a
receiver, the right of possession and to rents and profits is concluded.* The party
securing the appointment of a receiver may be liable for a deficiency judgment in
case the sale of the premises does not satisfy the expenses.*

Procedure.—An order for the appointment of a receiver can be made only
in the county where the action is triable.® Appointment may be by a decree subse-
quent to the original one.* The petition need not propose the name of a person as re-
ceiver or names of persons as sureties for him or for the applicant.® An allega-
tion of the insolvency of persons primerily liable to pay the debt and that the prop-
erty described in the mortgage is probably insufficient to satisfy the debt is sul-
ficient.®

The granting of a receiver before the applicant’s bond has been filed and ap-
proved is cured by a subsequent acceptance and approval of the applicant’s bond
during the same term by the judge granting the order.” Objections to the form
of an order appointing a receiver, to the amount or conditions of his bond, or
to the approval of the bond by a judge, other than the one issuing the order, not
made in the lower court, cannot be urged on appeal.®

Disposition of funds—The mortgagee may be entitled to have the proceeds
of the operation of the mortgaged property by the receiver applied to a deficiency
without the rendition of a deficiency decree, where the fund in controversy is in
court and the contestants appear.” Though a junior mortgagee secures appoint-

98. Under Rev. 8t. 1895, art. 4878, defend-

the property, it being a manufacturing plant,
ant might have remained in possession of

cannot clalm the profits resulting therefrom

the mortgaged premises by executing a bond
in which case he would not be required to
account for the rents. De Berrera v. Frost
[Tex. Civ. App.] 77 8. W. 6317.

95. De Berrera v. Frost [Tex. Clv.
App.] 77 8. W. 637.

06. Sanford v. Anderson [Neb.] 92 N. W.
162; Johnson v. Young [Neb.] 95 N. W. 497.

97. On appeal, a showing being made that
the sale did not realize the amount of the
mortgage and taxes are in arrears and ac-
cumulated. Sanford v. Anderson [Neb.] 96
N. W. 632,

98. Mortgage stipulated for a receiver
“during the pendency of the suit.” Bagley V.
Ill. T. & 8. Bank, 199 IlL 76.

99. The supersedeas having been granted.
Cassell v. Ashley [Neb.] 92 N. W. 1036.

1. Mortgagor concluded. Boyce v. Conti-
nental Wire Co. (C. C. A.) 126 Fed. T740.
Creditors coming into the case after the ap-
pointment of a receiver and joining the mort-
gagor in a request that the receiver operate

as against the mortgagee, though the mort-
gagee has objected to the operation. I1d.

2. If the court has retained jurisdiction
until the settlement of the receiver’s ac-
counts it may render judgment at that time.
Chapman v. Atlantic Trust Co. (C. C. A)) 119
Fed. 257.

3. Motion denied after demand for change
of place of trial to county where mortgaged
property is situated before expiration of the
time for plaintiff’s consent under Code Civ.
Proc. § 986. Knickerbocker Trust Co. v. One-
onta, C. & R. 8. R. Co., 41 Misc. (N. Y.) 304.

4. Ball v. Marske, 203 Ill. 31.

“:, 6. Robertson v. Ostrom [Neb.) 96 N. W.

7. There appeared to be no specific objec-
tion below to the procedure. Johnson v.
Young [(Neb.] 96 N. W. 497.

62. Robertson v. Ostrom [Neb.] 96 N. W.
169.

9. A deficlency decree under which by an
execution. tbhe marshal may bring outside
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ment of receivership, he is not entitled to the funds resulting therefrom as against
a senior mortgagee unless the order so stipulates;!° but if the senior mortgagee
became the purchaser, he is not entitled to have the receivership funds applied to
the payment of taxes which were a lien at the time of his purchase,’! and in any
event, a purchaser at foreclosure is not entitled to have funds in the hands of the
receiver applied to the payment of taxes due before the confirmation of the sale,
where the sale is made subject to taxes.!?

If the property sell for less than the debt, a statutory exemption cannot be
claimed from the rents and profits during the period for redemption.!?

(8§ 4) H. Distribution of proceeds and surplus.—Assignees of a portion
of the decree are entitled to priority over the portion retained by their assignor
though not over a portion reassigned to him, but account should not be taken of
cxpenses incurred by the assignees in protecting their interest by removing a tax
title.’¢ The beneficial owner of the equity of redemption takes the surplus,’® and
second mortgagee or junior lieners if made parties on ‘foreclosure have a lien on
it.2* Contract creditors whose claims are established after the sale may share in
the surplus moneys.'?

A person seeking to recover, against the sureties of a sheriff, the proceeds of
a foreclosure sale, must show that the sale was confirmed.’* Surplus money on
gale of the lands of a deceased mortgagor should be paid into the court from which
letters testamentary have been issued, if issued within four years before sale.2®

A contract creditor may move for distribution® which should be on notice.’

holder may bring assumpeit.**

A lien

It need not be alleged that am agreement supporting the right to surplm

was in writing.®®

property into the court not being required.
Boyce v. Continental Wire Co. (C. C. A.) 126
Fed. 740.

18. Appointment secured in foreclosure by
the senior mortgagee. New Jersey T, G. &
T. Co. v. Cone, 64 N. J. Eq. 46.

11. New Jersey T. G. & T. Co. v. Cone, 64
N. J. Eq. 46.

13. Adler & Sons Clothing Co. v. Hellman
[(Neb.) 96 N. W. 487.

13. Counstruing Burns’ Rev. St. 1901, § 716.
Russell v. Bruce, 169 Ind. 5583,

14. Alden v. White [Ind. App.] 66 N. E.
509, 67 N. E. 949.

18. If the property has been bequeathed
in trust, the beneficiary is entitled to the
surplus after foreclosure. Simmons v. Mor-
gan [(R. L] 55 AtlL §323.

16. Robertson v. Brooks [Neb.] 91 N. W.
709. It cannot be defeated by garnishment
by an unsecured creditor (Jackson v. Coff-
maa [(Tenn.] 76 8. W. 718) but a second mort-
gagee who has no lien on the wife’s prop-
erty cannot reach a surplus resulting from
its sale on foreclosure of a first mortgage.
Wife was surety in the second mortgage but
was discharged from liability by an exten-
sion of time of payment. White v. Smith,
17¢ Mo. 186. Where a cross petitioner hold-
ing a second mortgage secures the estab-
lishment of the lien of such a mortgage, he Is
entitled to be repald from the proceeds of
the sale, though the decree so far as it es-
tadblishes a first no::tazové- ;’:;onod. Plerce
v. Atwood [Neb.) . W. .

A‘ nbord{uto mechanic’'s lien attaches to
‘he surplus. Knowles v. Sullivan, 182 Mass.

18

Though the mortgage provides that it is
to secure all money which may thereafter
become due and owing, surplus money is not
subject to the lien of a judgment rendered
after the foreclosure decree, where the plead-
ings In foreclosure proceedings make no
claim therefor. Pleadings held insufficient
to cover a subsequent judgment. Powell v.
Harrison, 85 N. Y. Supp. 462.

The statute of limitatioms does not run
against a second mortgagee's right of action
for the conversion of the surplus of sale on
the first mortgage until the second mortgage
is foreclosed. Robertson v. Brooks [Neb.]
91 N. W. 709.

17. Powell v. Harrison, 86 N. Y. S8upp. 452.

18. Craw v. Abrams [Neb.] 97 N. W. 296.

19. Code Civ. Proc. §§ 2798, 2799. Powell
v. Harrison, 86 N. Y. Supp. 462.

20. Since he has power to have the de-
ceased’'s real estate disposed of to pay the
amount due him, he has an interest in the
proper application of the surplus moneys.

21. An order of distribution of surplus
money made without notice to all the cred-
itors, is properly modified by requiring the
money to be paid into court to await further
2;;!."9. Powell v. Harrison, 86 N. Y. Supp.

In New York, where a surplus has been
paid into the hands of the county treasurer.
it is error to grant an ex parte order that
it be paid into the S8urrogate court at the in-
stance of a creditor of the deceased mort-
gagor, if there are other actions pending to
foreclose liens, the holders of which were
parties to the action to foreclose. Wash. L.
Ins. Co. v. Clark. 79 App. Div. (N. Y.) 160,
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(8§ 4) I. Effect of proceedings.—The mortgage: lien merges into the fore-
closure decree,?* when it becomes a finality?® ordinarily as to the whole debt.?*
THe lien of the decree on other property is not destroyed by a purchase and sale
of a portion of the property for a portion of the amount.?” If there is a redemp-
tion from a foreclosure for overdue interest, there may be subsequent foreclosure
on default in other instalments.?® Irregularity in foreclosing for interest must
be availed of in direct proceedings.*®

Persons not joined as parties—A trustee seeking foreclosure in his repre-
sentative capacity is barred as to individual rights inconsistent therewith.*® As
against necessary parties not joined, the purchaser stands in the position of an
assignee of the mortgage.®* The holder of an unrecorded mortgage is bound by
a decree in foreclosure, though he is not a party.*

Prior liens.—A paramount lien cannot be cut off by foreclosure, though the
holder is made a party defendant,®® nor in any way affected unless the court ad-
judicates upon it.%¢

Junior liens are divested by confirmation of foreclosure sale though their
amount has been wrongfully deducted in the appraisement,*® and if their amounts
and priorities are fixed by the decree, the junior lienors being cross petitioners, a
sale is regarded as a complete satisfaction though the amount realized is not
sufficient to pay all the liens.?® Where a subsequent lien is not expressly adjudi-
cated upon under proper issues, it is not affected by the decree as far as its validity

or standing is concerned as between the parties.®’

The mortgagee is bound to set up any junior liens which he may hold or he
cannot assert them as against parties to the decree or their privies.®®

Junior lienholders not concluded by a decree of foreclosure are not entitled
to insist that the mortgage lien is merged in the title of the puarchaser.®®

Where a junior encumbrancer is not joined, the purchaser may bring an ac-

22. Money had and received to plaintiff’s
use. Knowles v. Sullivan, 182 Mass. 318.

23. Such is a matter of evidence. Throck-
morton v. O'Reilly [N. J. Eq.] 66 Atl. 66.

24. After that there can be no action on
the debt or second foreclosure. Dumont V.
Taylor [Kan.] 74 Pac. 234.

25. So long as the mortgagor by resisting
confirmation or by appellate proceedings,
prevents the mortgagee from obtaining ac-
tual payment either in land or money, the
foreclosure sale is not a cancellation or ex-
tinguishment of the debt. Salisbury v. Mur-
phy [Neb.] 94 N. W. 960.

28. A foreclosure for interest due on an
installment ordinarily exhausts the entire
lien of the mortgage, If the whole debt is at
the time due. Neb. L. & T. Co. v. Doman
[Neb.] 98 N. W. 1022; Neb. L. & T. Co. V.
Haskell [Neb.] 93 N. W. 1045. But if the
decree expressly provides that a sale should
be made subject to the mortgage llen of the
principal, it cannot be pleaded as a bar to
the second foreclosure. Neb. L. & T. Co. v.
Doman [Neb.] 93 N. W. 1022. The lien of the
mortgage is exhausted by sale under fore-
closure decree, unless the decree makes pro-
vision for sums which are to become due
under the mortgage. Powell v. Harrison, 856
N. Y. Supp. 452.

27. Lincoln v. Lincoln 8t. R. Co. [Neb.] 93
N. W. 1766.

28, 20. Neb. L. & T. Co. v. Haskell [Neb.]
93 N. W. 1045.

sao. Walsh v. Robinson [Mich.] 97 N. W.

81. A vendor who has covenanted to con-
vey free of encumbrances, cannot on pur-
chasing at the sale, acquire a right to bring
ejectment against his vendee in possession
who was not made a party. Titcomb v.
Fonda, J. & Q. R. Co., 38 Misc. (N. Y.) 630.

82. B8ibell v. Weeks [N. J. Err. & App.] 66
Atl, 244. -

83. Tax llenor who made no appearance
not being a proper or necessary party. But-
ler v. Copp [Neb.] 97 N. W. 634.

34. Though a prior mortgagee is made a
defendant, a confessed decree of foreclosure
in an action by the second mortgagee will
not affect the llen of the prior mortgage
where no reference is made thereto In the
decree and the court's attention is not dai-

rected thereto. Dwinell v. Holt [Vt.] 66
At;'s.”.Hart v. Beardsley [Neb.] 93 N. W.
42:.0. O'Brien v. Kluver [Neb.] 96 N. W.
:::37 Gillian v. McDowell [Neb.] 92 N. W.

88. Tax lien held by the mortgagee. Dix-
on v. Eikenberry [Ind.] 67 N. E. 915.

89. The purchaser may redeem from a
first lien for paving assessments and be sub-
rogated to the rights of the city as against
a junior incumbrancer, though the city also
has a third llen. Lincoln v. Lincoln 8t. R.
Co. [Neb.] 97 N. W. 266.
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tion to foreclose his lien and compel him to redeem, and if the suit is by an as-
signee of the purchaser, the purchaser need not be joined.*

(§ 4) J. Costs.*—If the mortgage provides for counsel fees, a personal
judgment may be rendered therefor,** but where a mortgage given under a spe-
cific state of circumstances is abrogated by a change in the condition of the parties,
a provision for attorney’s fees contained in it is no longer applicable.* A tender
of the amount due less attorney’s fees and costs is an admission of the right to
foreclose carrying with it the right to costs provided by deed,** and plaintiff may
be allowed costs though the action is dismissed on account of a tender having been
made by defendants before suit was brought.® None should be allowed to a de-
fendant foreclosing by cross bill in a suit to quiet title.*® The solicitor’s fee may
be fixed by proof taken preceding the close of complainant’s evidence in chief be-
fore a master.*” If the mortgage provides for costs and attorney’s fees, the holder
of a note may have judgment including costs on proof of breach of the covenant
to keep the property insured and repay the cost of procuring an abstract.*

Services in determining a question of ultra vires in the execution of a trust
deed and the bonds secured thereby by the mortgagor, a corporation, may be
considered in determining the amount of solicitor’s fees.** Additional costs may
be allowed in New York in foreclosure of a difficult or extraordinary nature.®

§ 5. Redemption. Nature of right.—In the absence of statute, the right to
redeem terminates by sale to a stranger, and does not survive until the deed is
made.®? There is, in the absence of fraud, no right of redemption in equity after
foreclosure by judgment,®* the right prescribed in cases of foreclosure by exercise
of a power of sale not being applicable. Partial redemption cannot be demanded,®®
but may become binding by consent,** and on redemption a party cannot repudiate
one portion of the decree while claiming under another.®* The owner of the
equity of redemption may redeem,*® but one acquiring & judgment lien pending

40. Kelley v. Houts, 30 Ind. App. 474.

41. See Costs for general questions.

43. Luddy v. Pavkovich, 137 Cal. 284, 70
Pac. 177.

43. On insolvency of an insurance com-
pany to which a mortgage has been given,
without default on the part of mortgagor, at-
torney's fees cannot be included in determin-
ing the amount due from him. Union Trust
Co. v. 8hilling, 30 Ind. App. 543.

44. Motion to set aside a decree entered
for faflure of defendants to keep the prop-
erty insured. Uedelhofen v. Mason, 201 IIL
4686.

35. Rev. St. 1898, § 2918, makes costs in
equity discretionary. Willlams v. Williams
(Wis.] 94 N. W. 26.

46, Mock v. Chalstrom [Iowa] 96 N. W.
909.

47. Unity Co. v. Equitable Trust Co., 304
I11. 596.

48, Uedelhofen v. Mason, 201 T11. 466.

49. Though the defense of ultra vires was
not raised by answer but by objection to
evidence. Unity Co. v. Equitable Trust Co.,
204 I11. 6965.

58. Code Civ. Proc. § 3253, as amended in
1898 allows more than $200.00 additional
costs. Long Island L. & T. Co. v. Long Island
C. & N. R. Co., 82 N. Y. Supp. 644. In New
York city and county, the referee's fees on
foreclosure sale are the same as in case
of sale by the sheriff. He is entitled to the
commissions provided by Code Civ. Prooc. §
3397 but his entire compensation must not

exceed $50.00 where the property sells for
less thar. $10,000.00, and if the judgment is
paid before sale, can have fees only for re-
ceipt of the order of sale, passing notices,
and not more than three adjournments. On
adjournment of the sale there is no provi-
sion for auctioneer's fees. Harrington v.
Bayles, 40 Misc. (N. Y.) 388.

81. Sale to a stranger.
sey, 39 Misc. (N. Y.) 212,

52. Rev. Bt. 1899, §§ 4342-4344.
Smith, 174 Mo. 186.

83. A tenant in.common must redeem the
whole and cannot compel the release of his
interest alone on payment of part of the
debt. Dougherty v. Kubat [Neb.] 98 N. W.
317.

Barnard v. Jer-

White v.

84. Co-tenant may be allowed to redeem
his interest merely and after his election the
mortgagee may preveant the redemption of
the entire premises. Dougherty v. Kubat
[Neb.] 93 N. W, 317,

88. Neb. L. & T. Co. v. Haskell [Neb.] 93
N. W. 1046.

56. A purchaser on a sale under a junior
judgment made after foreclosure sale. may
redeem, without regard as to whether his
statutory lien under the judgment is still
alive, Hawkeye Ins. Co. v. Maxwell, 119
Iowa, 672. In some states a purchaser at
execution sale cannot redeem as a judgment
creditor but as successor in Interest of the
judgment debtor [Code Civ. Proc. § 701,
subds. 1, 2]. Pollard v. Harlow, 138 Cal 390,
71 Pac. 454, 648. A second mortgagee who
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foreclosure has no right of redemption save that provided by statute.’” A junior
mortgagee who is not a party has an absolute right of redemption,*® and if made
party and his lien adjudicated he may in proper cases redeem in order to work
out his equities.®®
The right of the judgment creditor to redeem from a mortgage is statutory
and cannot be exercised under a judgment prior to the statute.®® A demand made
to cut off the right must be on all co-tenants.®® The right may be controlled by
agreement.®? An incumbrancer who induces the mortgagor not to redeem may
be held accountable for profits made by buying in and reselling.®® )
An equity of redemption is “assets,”** and is leviable in many states.®®
Time.**—A right to redeem may be extended by the appellate court, where
it expires pending an appeal.®” Statutory time has been held not to be extended
by the pendency of a controversy with the purchaser in possession as to the amount
of rents applicable to the debt.”® A premature redemption by a junior mortgager
may be waived by the purchaser under a senior mortgage in which case the title
may vest in the junior incumbrancer on expiration of the time for redemption.®
Amount required.—Statutes in force at the time of sale govern.”™ Generally
speaking, the amount of all adjudicated liens and charges prior to the redemptioner

must be paid.™

A junior mortgagee seeking to redeem need pay only the amount of the in-
cumbrance and interest,”® but a redemptioner must pay the full amount of the

mortgage lien though the land sold for

bought in on foreclosure of the second mort-
gage and who had also acquired the first
mortgage and discharged it should be pro-
tected in his right to redeem as against an
outstanding third mortgagé. Raymond V.
‘Whitehouse, 119 Iowa, 133.

57. Cooney v. Coppock, 119 Iowa, 486.

58. Jones v. Dutch [Neb.) 93 N. W. 785.

59. Second mortgagees who have secured
a decree of foreclosure need not sue out exe-
cution thereon and have it levied in order
that they may be entitled to redeem from a
first mortgage sale, where their decree does
not provide for the issuance of an execution,
except in the case of a deficlency after sale.
In such case 2 Starr & C. Ann. Bt. 1896, 2nd
edition, p. 23568, does not control. Morava V.
Bonner, 205 Ill. 821,

60. Geddis v. Packwood, 30 Wash. 270, 70
Pac. 481.

61. Though the tenant on whom demand
is made is the husband of the other. Harden
v. Collins [Ala.] 85 Bo. 867.

63. Evidence held sufficient to show
agreement to allow the mortgagor to re-
deem. Brown v. Johnson, 1156 Wis. 430. Evi-
dence held sufficlent to show fraud warrant-
ing the compulsion of a purchaser at judicial
sale to allow the mortgagor to redeem, Bee-
ley v. Adams [N. J. Ea.] 55 Atl. 820.

Reservation to one co-tenant will not bar
rights of others to redeem, where such is not
the intention of the parties (deed executed
by a husband and wife reserving the right
of possession In the husband does not destroy
wife’'s right after husband’'s death). Lough-
ran v. Lemmon, 19 App. D. C. 141 Where
several tracts are purchased under an agree-
ment to allow redemption, the agreement
cannot be enforced as to a portion. Tender
of $1,395.00 and offer to complete redemption
of one of three terraces sold for $8,796.00.
Dayton v. Stahl [Mich.] 93 N. Ww. 878.

less.™

€8. Advance Thresher Co. v. Rockafellow
[8. D.] 98 N. W. 853.
“u. In insolvenoy. Sowles v. Lewlis, 76 Vt.
65. In Iowa the right of possession during
the period for redemption does not pass by
execution sale of the equity of redemption
(an execution purchaser is not entitled to
bring forcible entry and detainer). Hartman
Mfg. Co. v. Luse [Iowa] 96 N. W. 973.

In Kentucky the equity of redemption is
made subject to levy and sale. but there is
a further right of redemption from that sale
not subject to the payment of debts and un-
der Ky. St. § 2365, the debtor may transfer
this personal right of redemption. Potter v.
Skiles, 24 Ky. L. R. 910, 70 8. W, 301.

66. Where a subsequent deficlency judg-
ment is rendered against the grantees of
mortgaged premises, they are entitled to the
same period in which to redeem from the
entry of such judgment as is prescribed for
redemption from the entry of the original
judgment [Rev. St. 1898, § 3162). Citizens’
L. & T. Co. v. Witte [Wis.] 87 N. W. 161.

67. In action to quiet title. Raymond v.
Whitehouse, 119 Iowa, 132.

68. Rev. Code, § 6549. Little v. Worner, 12
N. D. $82.

":a Finnegan v. Efferts [Minn.] 96 N. W.

70. Hooker v. Burr, 137 Cal. 663, 70 Pac.
778.

71. The owner of the equity of redemption
who is not made a party to a proceeding to
foreclose a mortgage, is not entitled by the
fact that the junior mortgagees are made
parties and their mortgages barred, to dis-
charge his property of all the liens by a ten-
der of the amount due on the first mortgage.
Walsh v. Robinson [Mich.] 97 N. W. 65.

73. He need not pay the cost of foreclo-
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The mortgagee is not entitled to compensation for improvements other than
necessary to keep the premises in repair, on redemption, and the rule extends to
the administrator of the mortgagee,” and it is held that one buying with notice
of the rights of a junior mortgagee to redeem cannot claim compensation for
improvements.™

A holder of a certificate of purchase at foreclosure who pays taxes does so
as a volunteer, and cannot recover them from a redemptioner.™

The presumption is that a sum deposited for redemption is sufficient to cover
a fee for the recording of the certificate of redemption.™ '

Mode of redemption.—The tender must be definite,”® and the redemptive
acts substantially regular.”™

The certificate of redemption reed not state in what capacity redemption was
made.*® After the lapse of many years the legality of the redemption may be
established by the testimony of the sheriff issuing the certificate of redemption,
together with that of the attorney for the redemptioner.®

Junior lienholders, who do not attempt to redeem from the foreclosure of a
senior mortgage, are not in a position to challenge the regularity of a redemption by
other junior encumbrancers,®? nor are they prejudiced by the fact that the sheriff’s
deed is issued to the redemptioner who is a jumior encumbrancer rather than to
the purchaser at the sale.’®

Action to redeem must be seasonable,®* and a bill to redeem after the statutory
time cannot be sustained where it discloses a fraudulent attempt on the part
of complainants to defeat the claims of other creditors.®® An action for redemp-
tion on the ground of a promise to allow such redemption is not for fraud.*®
An objection to the amount stated in the complaint as requisite to redemption
by the junior encumbrancer cannot be raised by demurrer.*

Though a second mortgagee has obtained an assignment of the first, its lien
is not extinguished by his purchase of the property for the amount due on the
second mortgage, and the mortgages should be treated as separate in an action
to compel an equitable redemption, though they were executed at the same time.**

sure if he is not a party. Jones v. Dutch
[Neb.] 92 N. W. 786.

78. Dougherty v. Kubat [Neb.] 93 N. W.
317.

74. Whetstone v. McQueen, 137 Ala. 301.

7. He has a remedy in paying off the
subsequent mortgage. Jones v. Dutch [Neb.]
92 N. W. 135. .

76. Burns' Rev. St. 1901, § 3695. Govern-
ment B. & L. Inst. v. Richards [Ind. App.] 63
N. E. 1039.

27. Especially where the question arises
for the first time on appeal. Morava v. Bon-
ner, 205 Ill. 321.

78. A tender of the amount paid together
with the offer to leave the ascertainment of
the value of permanent improvements to ar-
bitration in case the occupant makes an al-
lowance for rent, is not sufficlent to a re-
demption. Harden v. Collins [Ala.) 85 So.
3517.

79. Redemption may be by subagent of
the agent of one entitled to redeem. Hooker
v. Burr, 137 Cal. 668, 70 Pac. 778. May be
by a check which is properly honored on
presentation, though the judgment calls for
payment in gold coin.
tioners have fulfilled the statutory require-
ments, their right of redemption is not de-
feated by a failure of the master to record

the certificate of purchase. Morava v. Bon-
ner, 205 Ill. 821.

80. Redemption by purchaser on execu-
tion sale. Pollard v. Harlow, 138 Cal. 390, 71
Pac. 464, 648,

81. Where the certificate of redemption
recites that the redemptioner furnish all the
proofs necessary to entitle him to redeem
!’t..“ MacGregor v, Plerce [8. D.] 96 N. W.

wsz;‘s:. MacGregor v. Plerce (8. D.) 96 N.
84. Where foreclosure is permitted on re-
liance on a promise by the mortgagee to exe-
oute a declaration of trust in favor of the
mortgagor, a bill to redeem is barred by
laches where not brought for seven years.
Snipes v. Kelleher, 831 Wash. 886, 72 Paoc. 67.
Under an agreement between the mortgagor
and the purchaser that the mortgagor may
redeem in a reasonable time, an action to
redeem {s not barred by laches, where
brought in slightly more than a year and a
short time after the mortgagor was able to
rg,zu the money. Brown v. Johnson, 116 Wis.
430.
s:s.ﬂsmpe: v. Kelleher, 31 Wash. 386, 73

Id. Where redemp- | Pac.

868. Brown v. Johnson, 115 Wis, 430.
87. Kelley v. Houts, 30 Ind. App. 474.
88. The second mortgage expressly pro-
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One tenant in common who brings an action to redeem is entitled to recover

the

entire balance found due on account of surplus rents and profits.®®

Effect—A mortgagee waives all legal defects in procedure by accepting and

retaining the full amount of redemption money.®® A mortgagor who redeems can-

not question the validity of a provision

that on foreclosure for an instalment, sale
shall be subject to the principal remaining due.”

In California, the grantee of

a devisce of the mortgagor is not regarded as a redemptioner entitled to a deed

without resale.??

A judgment creditor, party to foreclosure,
tion after redemption by a person other than
Where a decree of foreclosure of a sccond lien is severable,
prior mortgage sale does not inure to the

one of the decree creditors from a
benefit of the rest.’

A junior judgment creditor who redeems from a

cannot reach the premises by execu-
the judgment debtor.?®
a redemption by

prior mortgage foreclosure

sale becomes subrogated to all the rights possessed by the prior mortgagee who

was the purchaser,
riod.*®

if no further redemptions are made within the statutory pe-

On redemption from a junior encumbrancer who has redeemed, the redemp-
tioner is not bound by an agreement of which he has no knowledge, made by
the junior encumbrancer to pay an intervening lien.°s

FOREIGN CORPORATIONS.1 .

§ 1. Status and Regulation (40).

§ 3. Jurisdictiom of Courts; Visitorial

§ 2. Powers, Contracts, Stock Subscrip-|Power (44).

tions and Assesaments) Liability of OMcers

(43).

§ 1.
the sovereignty where created.?

§ 4. Right to Sue and Be Sued (46).

Status and regulation.—A corporation has no legal existence beyond
The recognition of its contracts?

and permission

to it to carry on business in other states rest on the comity existing among the
states which may be modified or withdrawn under statutes enacted in pursuance

to the organic law unless the modification or withdrawal conflicts

with the federal

constitution.* Statutes conferring on foreign corporations the privileges conferred
by general local laws do not make them local corporations.®
Right of residents to incorporate out of state.—A foreign incorporation by

vided that it was junior to the first. Ray-
mond v. Whitehouse, 119 Iowa, 132.

89. Whetstone v. McQueen, 137 Ala. 301.

90. MacGregor v. Pierce [S. D.] 95 N. W.
281.

91. Neb. L. & T. Co. v. Haskell [Neb.] 83
N. W. 1045.

92. Code Civ. Proc. § 703. He {8 not in
such redemption entitled to a decree requir-
ing other devisees to pay their share of the
sum required in 60 days. Warner Bros. Co.
v. Freud [Cal.] 72 Pac. 346.

83. Redemption by one to whom a mort-
zagor had conveyed before foreclosure was
begun but whose deed was not recorded until
afterward. Willlams v. Wilson, 42 Or. 299,
70 Pac. 1031.

84. Morava v. Bonner, 205 Ill. 321.

93. Comp. Laws 1887, §8 5161-5164, 4339,
5421, 5423. MacGregor v. Pilerce [S. D.] 95
N. W. 281.

96. MacGregor v. Plerce [S. D.] 95 N. W.
281.

1. All questions not arising from foreign

incorporation are treated in article “Corpo-
rations.” See Ralflroads; Building and Loan
Associations; Insurance; for questions pe-
culiar to foreign corporations of peculiar
nature. For taxation of foreign corporations,
see Taxation.

2. Chapman v. Hallwood Cash Register
Co. [Tex. Civ. App.] 78 8. W. 969.

3. Which will not be extended where the
powers of the corporation or their exercise
are prejudicial to the interests or repugnant
to the policy of the state. Chapman v. Hall-
wood Cash Register Co. [Tex. Civ. App.] 73
8. W. 969.

4. State v. Hammond Packing Co., 110 La.
180.

5. Especially where the act provides that
it shall not limit the rights of the corpora-
tion under its charter of the foreign state.
and does not intimate an Intent to create a
corporation, although it authorizes a con-
solidation with other corporations into a
general corporation under a new name [Acts
Ala. 1892-93, p. 454]). Goodloe v. Tenn. C., L
& R. Co., 117 Fed. 8348.
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residents of the state to secure the benefit of more favorable laws can be com-
plained of only by the state.®

Statutory provisions.—A statute prescribing the terms on which foreign
corporations may do business is not invalidated by the fact that it also makes a
possible invalid provision as to partnerships, if the provisions are clearly severable.”
An act requiring the filing of articles of incorporation with the secretary of state
does not repeal an act requiring the designation of a person for service of process
as a condition to the maintenance or defense of an action in the state courts.’
A statute conferring mechanic’s liens on the property of foreign corporations is
not repealed by a general revising act unless expressly referred to and comprehend-
od within the title of the act.

Constitutionality of statutes.'>—Regulations of the doing of business must not
conflict with interstate commerce,'* though corporations engaged in such commerce
may be regulated as to intra state acts.!? Statutes may be saved from invalidity
by local construction.!®

Equal protection of laws is not denied by statutes imposing the conditions
upon which corporations may do business within a state,’* nor do they deny the
privileges and immunities of citizens of the several states.!®

The obligation of contracts is not impaired by statutes making contracts en-
tered into by a foreign corporation before compliance with their provisions void,
where sought to be enforced by the corporation, but valid against it.1¢ ’

Retroactive effect of statutes.—Statutes prescribing the conditions on which’
foreign corporations shall do business are not applicable to contracts previously
~ntered into,)” but a prohibition of the doing of business after a statute goes into
effect is not retroactive with regard to that business, though done in pursuance of

an earlier contract.!®

6. A foreign corporation is entitled to in-
voke the laws of the state for the protection
of large property interests, though but one
of its incorporators was a resident of the
state of incorporation. Cumberland Tel. Co.
v. Louisville Home Tel. Co., 24 Ky. L. R.
1676, 712 8. W. 4.

7. Rev. St. Wis. 1898, §§ 1770b, 4878, in so
far as it requires a flling of a copy of the
~harter with the secretary of state. Diamond
Glue Co. v. U. 8. Glue Co., 187 U. 8. 611.

8. Act March 8, 1901 (8t. 1901, p. 108, c. 93)
does not repeal act March 17, 1899 (St. 1899,
p. 111, c. 94). Keystone Driller Co. v. 8u-
perfor Ct., 138 Cal. 738, 72 Pac. 398.

9. Comp. Laws 1897, § 5472, is not repealed
Ly Pub. Laws (Act 1877 No. 113) since the
title thereof limits its effect to domestic
~orporations, it being “to revise the laws
nrroviding for the incorporation * * * and
to ix the duties and liabilities of such cor-
porations.” Bullock Mfg. Co. v. Sunday Lake
Iron Min. Co. [Mich.] 93 N. W. 611.

10. See Commerce for complete treatment
of this question of interference with inter-
<tate commerce.

11. Foreign corporations lacking a permit
1o do business may be sued on a note for the
rrice of machinery, if the'transaction was
nne of interstate commerce. Lane & Bodley
Co. v. City Elec. L. & W. W. Co. [Tex. Civ.
App.) 72 8. W. 435. Rev. 8t. §§ 1025, 1026, re-
+iiring fling of a copy of the charter and
nbtaining of a certificate from the secretary
+f state. is not a regulation of Interstate
rommerce. Fay Fruit Co. v. McKinney [Mo.
App.] 77 B W. 160.

13. License tax on the instruments of a
non-resident telephone corporation used
within the state. State v. Rocky Mountain
Bell Tel. Co., 27 Mont. 394, 71 Pac. 311. Li-
cense on telegraph poles and wires. Western
Union Tel. Co. v. New Hope, 187 U. 8. 419.
The fact that business under a contract by a
foreign corporation may extend beyond the
limits of the state, does not relieve it from
the operation of Rev. 8t. Wis. 1898, §§ 1770b,
4978, requiring the filing of a copy of the
charter with the secretary of the state.
Diamond Glue Co. v. U. 8. Glue Co., 187 U. 8.
611.

18. A franchise fee required of foreign
corporations may be sustained if construed
to have no application to foreign corpora-
tions whose business relates entirely to in-
terstate commerce [Comp. Laws Mich. 1897, §
f574)]. Osakland Sugar Mill Co., v. Fred W.
Wolf Co. (C. C. A.) 118 Fed. 239.

14. Pollock v. German F. Ins. Co. [Mich.]
93 N. W. 436. License tax. State v. Ham-
mond Packing Co., 110 La. 180.

18, State v. Hammond Packing Co., 110
La. 180.

16. Though the statute does not go into
effect until after the contract i{s made, and
especially where enacted before the makirng
thereof. Diamond Glue Co. v. U. 8. Glue Co..
187 U. 8. 611.

17. Laws 1889, p. 68, c. 69. Keystone Mfy.
Co. v. Howe [Minn.] 94 N. W. 723, Pub.
Laws, c¢. 980, amending Gen. Laws, c. 253, §
36. MacLeod v. G. P. Putnam’'s Sons, 24 R. L
500.
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Conditions.*—A judgment for tort

is denied on failure to comply with regulations.z®

FOREIGN CORPORATIONS § 1.
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is not a contract, enforcement of which
Congress has power to adjust

the rates of foreign telephone corporations in the District of Columbia.®* The
corporation may be a “merchant” subject to license.?* The question of whether
a corporation is transacting or carrying on business within the state may be a

question of fact.?*

Particular decisions are grouped in the notes.*

Effect of failure to comply with statutes.—Unless expressly provided by stat-
ute, failure to comply with conditions for doing business renders a corporation’s
contracts void.*® Certain etates hold that one contracting with a foreign corpora-
tion cannot assert such failure.?* Notes payable to it may be enforced by a bona

fide holder.?”

Mandamus.—Compliance with a statute requiring foreign corporations main-
taining an office in the state to keep a stock book open for stockholders’ inspection

18. Diamond Glue Co. v. U. 8. Glue Co.,
187 U, 8. 611. .

19. In Tenn. Acts 1895, p. 128, o. 81, § 1,
is regarded as superseding Acts 1891, p.
264, c. 122, § 2, and abstracts of charters are
no longer required to be filed in each county
in which the corporation desires to do busi-
ness. Nichols, etc., Co. v. Loyd [Tenn.] 76 8,
W. 911,

20. MacLeod v. G. P. Putnam’s 8ons, 324 R.
1. 500.

21. Though entirely insufficient to meet
the necessary expenses of the services to be
performed. Manning v. Chesapeake & P. Tel.
Co., 18 App. D. C. 191 (the Supreme Court
of the United States reversing this decree on
other grounds, expresses no opinion as to
the constitutionality of such a regulation.
Chesapeake & P. Tel. Co. v. Manning, 186 U.
8. 238).

23. Corporation having an agent within
the state in charge of goods used to filll con-
tracts of sale made by its salesmen and other
sales by the corporation itself. American 8.
& W. Co. v. 8peed [Tenn.] 756 8. W. 1037.

23. Oakland Sugar Mill Co. v. The Fred
W. Wolf Co. (C. C. A.) 118 Fed. 2389.

24. Transactions held within regulatory
statutess The buying of timber and lumber
within the state and shipping it out [Rev.
St. 1899, § 1024]. Chicago M. & L. Co. v.
8ims [Mo. App.] 74 8. W. 128. The entering
into a contract to manage a factory with-
in the state and to furnish a superintendent
therefor [Rev. 8t. Wis. 1898, §§ 1770b, 4978].
Diamond Glue Co. v. U. 8. Glue Co., 187 U. 8.
611. Where before entering into a contract
the corporation did not register for the serv-
ice of process, it cannot enforce its contract
[Act Apr. 22, 1874 (Pub. Laws 108)]. Dela-
ware River Q. & C. Co. v. Bethlehem & N.
Pass. R. Co., 204 Pa. 22. The making of a
loan by a building and loan association and
the taking of a note and mortgage is a doing
of business within the state, necessitating
the appointment of an agent for service of
process, under Alabama Const. art. 14 and
Alabama Code 1896, §§ 1316, 1318, 1318, though
it 1s contended that the note and mortgage
were drawn and payable in the state of in-
corporation, and only those acts which the
borrower was required to do as a condition
precedent to the loan were performed in
Alabama. Chattanooga Nat. B. & L. Ass'n V.
Denson, 189 U. 8. 408, 47 Law. Ed. 870. An
exception that a regulating statute shall not
apply to drummers or traveling salesmen so-

liciting business within the state for foreign
corporations which are entirely non-resident,
is not applicable where the corporation main-
tains a general agent with an office in the
state and ships its commodities into the state
to itself, and they are exhibited and sold in
the car by the agent. Fay Fruit Co. v. Mc-
Kinney [(Mo. App.] 77 8. W. 160.

Held mot within statutess A single trans-
action. Henry v. Simanton [N. J. Eq.] 64
Atl. 158. The making of a single contract
does not entail payment of a franchise fee.
‘Where not of a character to indicate a pur-
pose to engage in business in the state, is not
within the meaning of Comp. Laws Mich.
1897, § 8574 Oakland Sugar Mill Co. v. Fred
W. Wolf Co. (C. C. A.) 118 Fed. 239. The
acceptance of a stock subscription being in-
cident to the erection of the corporation [Act
Apr. 22, 1874). Galena M. & 8. Co. v. Fra-
zier, 20 Pa. Super. Ct. 394.

Employment of men within a state to ob-
tain orders for the corporation’s publication,
the orders being addressed to the corpora-
tion in another state where it had its books
and offices requiring a certificate of incor-
poration for the maintenance of an action.
Crocker v. Muller, 40 Misc. (N. Y.) 685. B8o-
leciting orders by a traveling salesman, sub-
ject to approval at the home office [Laws 1901,
p. 1826, o. §38]). Jones v. Keeler, 40 Misc.
(N. Y.) 221, Employment of an agent to so-
licit orders, subject to acceptance at the
domicile of the corporation and filled there-
from, the agent being paid. by commission,
(Gen. Corp. Law, § 16) nor the taking out of
a fire insurance policy through brokers fin
the state. Cummer Lumber Co. v. Associated
Mfrs. Mut. F. Ins. Corp., 178 N. Y. 638. A
contract with a oity for street lighting not
invalidated on account of not having estab-
lished a public office for the keeping of books
and receipt of service and not having paid a
license tax and fee as required by Rev. St.
1899, §§ 1024, 1025. Hogan v, St. Louis, 17¢
Mo. 149.

23. Blodgett v. Lanyon Zinc Co. (C. C. A.)
120 Fed. 893.

26. Failure to file a statement giving the
location of its office and the name of an
agent on whom process may be served [Ky.
St. § 671]. Hallam v. Ashford, 24 Ky. L. R.
870, 70 8. W, 1987.

27. Though not enforceable by the corpo-
ration on account of failure to pay fees im-
posed by Sess. Laws 1897, p. 167, c. 61. Mo-
Mann v. Walker [Colo.] 73 Pac. 1086.
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may be enforced By mandamus if the corporation maintains in the state an office
or a stock transfer agent.?® Evasive answers to repeated demands for an inspec-
tion of a stock book may be equivalent to a refusal.?®

8 2. Powers, contracts, stock subscriptions, and assessments; liability of
officers.—As a general rule foreign corporations are not allowed to transact busi-
ness on conditions more favorable than those prescribed for domestic corporations.®
The fact that charter powers permitted to a corporation by the laws of its in-
corporation are prohibited by the laws of the state in which it is doing business
will not prevent it from therein exercising such powers as are sanctioned by the
state laws.®? .

A foreign corporation, the operation of which is in the state of its domicile
limited to particular counties, is not entitled to exercise the right of eminent
domain in another state by general statute granting such right to foreign corpora-
tions.*?

The courts of a corporation’s domicile will presume in the absence of statutes
or decisions of a foreign state to the contrary that the corporation may exercise
the same powers in the foreign state that it may in the state of its incorporation.’®

Contracts® of a foreign corporation are governed by the laws of the state
in which it is doing business, though, where there is no restriction as to contract,

it may make the law of the state of its incorporation applicable.®®

Where not otherwise provided by statute, a foreign corporation may contract
a8 to real estate in the same manner as in the state of its incorporation.®®

Official capacity of a person signing the contract may be proved by his signa-
ture of a certificate designating persons to receive service of process.®” Authority
to eontract may be shown by surrounding circumstances.’®

38, 38. People v. Montreal & B. Copper Co,,
40 Misc. (N. Y.) 282,

38. Under the Constitution and judicial
decisions of Washington, a corporation can-
not hold stock exercising the usual rights of
stock-holders in a corporation in that state,
and an attempt by a foreign corporation to
do so may be restrained. Coler v. Tacoma R.
& P. Co. [N. J. Brr. & App.] b4 Atl. 413.
Forelgn oorporations cannot transact busi-
ness prohibited to domestic corporations
whether doing business by comity or under
express statute. State v. Cook, 171 Mo. 348.
In states in which foreign corporatiomns are
subjected to the restrictions imposed on do-
mestic corporations, they must comply with
provisions limiting the duration of corporate
charters and fixing the manner by which
+they may be extended. Hence, under Mills’
Ann. St. §§ 478, ¢99; SBess. Laws 1899, p. 168,
c. 89, a forelgn corporation though chartered
for 50 years must obtain an extension in
Colorado {f it does business therein for more
than 20 years. Iron 8ilver Min, Co. v. Cowle
[{Colo.) 72 Pac. 1067. An English corporation
cannot refuse the transfer of stock standing
in the name of a decedent to his local execu-
trix, though his estate is not administered on
in England. London. P. & A. Bank V. Aron-
stein (C. C. A.) 117 Fed. 601. A requirement
of legislative permission to enable a corpora-
tion to acquire or vote the stock of another
corporation, is applicable to foreign corpora-
tions. Const. Wash. art. 13, § 7, provides
that foreign corporations shall not be al-
lowed more favorable terms than domestic
corporations. Coler v. Tacoma R. & P. Co.

(N.J. Err. & ADPP-] 64 AtL 413.

81. State v. New Orleans Warehouse Co.,
109 La. 64.

33. Corporations authorized to construct
telephone and telegraph lines, are not within
the meaning of acts 1880, No. 124, which is
applicable only to corporations authorized
as far as they may be by the states creating
them to carry on their business elsewhere.
Southwestern Tel. Co. v. Kan. City, B. & G.
R. Co., 108 La. 691.

83. New Jersey corporation will be pre-
sumed to have the power to own and vote
shares of stock in a Washington corporation.
Coler v. Tacoma R. & P. Co., 64 N. J. Eq. 117.

34. 8See Building and Loan Associations
for contracts of foreign corporations of that
nature.

85. Wheeler v. Mut. Reserve Fund L.
Ass'n, 102 Ill. App. 48.

86. Blodgett v. Lanyon Zinc Co. (C. C. A.)
120 Fed. 893.

87. Owyhee L. & 1. Co. v. Tautphas (C. C.
A.) 121 Fed. 348.

88. Plaintiff may testify to a request to
g0 to the corporation’s office and to his pres-
ence at a meeting of the board of directors
in the office of the person signing the con-
tract sued on as president and evidence of
occurrences at a meeting in the office of the
alleged president, at which those purporting
to be directors were present, together with
the letters purporting to come from the com-
pany's office, and signed by the person trans-
acting business there, is admissible. Owyhee
L. & L Co. v. Tautphas (C. C. A.) 121 Fed
348.
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Enforcement of obligations—In order that a foreign corporation resulting
from the merger of other foreign corporations be liable for the debts of an absorbed
company, the merger and the law of the state in which it took place must be
cstablished.®® Priority recognized in the state of the corporation’s domicile will
not be recognized in attachment against an insolvent foreign corporation, unles:
statutory.*°

A debt due a foreign corporation by a foreign corporation within the state
cannot be attached.®

Subscriptions to stock.—A subscriber to the stock of a foreign corporation sub-
jects himself to the laws of its domicile as to corporate powers and obligations;**
hence, an express promise need not be averred in an action to recover an assessment
on the capital stock of an English corporation,*® and the action may be maintained
without sale or forfeiture of the stockholder’s share though the articles provide
a remedy by forfeiture.** The necessity of an assessment on capital stock will

not be investigated in the absence of fraud.**
A stock subscription, induced by statements that the corporation had per-
formed acts which by reason of its being a foreign corporation it was unable to do,

cannot be enforced.®

Personal liability of officers.—A certificate precedent to doing business is with-

in the statute imposing personal liabilities on corporate officers for falsity.<

A

creditor may enforce such liability, though not deceived by the certificate,*® and
though there was no intention to sell stock or obtain credit.¢®
§ 8. Jurisdiction of the courts over the affairs of foreign corporations; visi-

torial power.

Remedies of resident stockholders—An accounting as to an un-

authorized issue of stock cannot be had against the corporation and certain of its.
directors unless the transaction was invalid in the state of incorporation.®® Char-

ges of conspiracy must be specific.”*

Injunction.—On a suit for an accounting, an injunction may be awarded to

prevent the directors from disposing of any of the property within the court’s
jurisdiction pendente lite, but the exercise of the charter powers will not be

interfered with.5?

89. Anderson v. War Eagle Consol. Min.
Co. [Idaho] 72 Pac. 671.

40. Claim interposed by a creditor stock-
holder. Lamb v. Russel [Miss.] 32 So. 916.

41. Payment gives the debtor corporation
no defense to an action on the debt by the
receiver of the creditor. Allen v. United
Cigar Stores Co., 39 Misc. (N. Y.) 600.

42. The articles of incorporation may pro-
vide that notice to non-resident sharehold-
ers who do not furnish their addresses may
be posted in the registered office of the com-
pany and under such provision, posting of a
notice of a call on the shareholders for a
month before the call is due, and the for-
warding of a printed notice to the share-
holders, is sufficlent. Nashua Sav. Bank V.
Anglo L., M. & A. Co, 189 U. 8. 221.

43. 25 & 26 Vict. c. 89. Nashua Sav. Bank
v. Anglo L., M. & A. Co., 189 U. 8. 221.

44, 45. Nashua Sav. Bank v. Anglo L., M.
& A. Co., 189 U. S. 221.

46. Statements in prospectus that the cor-
poration had purchased a site for an apart-
ment house and was erecting a building
thereon. Quaker City Apartment House Co.
v. Matthews, 21 Pa. Super. Ct. 519.

47. A statement of the book value and not

the actual or estimated value of an asset may
be a falsification. (Statements, copyrights
and privileges, $120,396, and fair market
value not in excess of $10,000 in certificate
under Rev. St. c. 126, §§ 13, 14, 1s falsification
within c. 110, § 68). Heard v. Pictorial Press.
182 Mass. 530.

48. Heard v. Pictorial Press, 182 Mass. 530.

49. For falsity in making a certificate as
a condition precedent to doing business with*
in the state of the amount of capital stock.
amount paid up, and assets and labilities.
Heard v. Pictorial Press, 182 Mass. 530.

50. An issuance of stock to directors in
consideration of the transfer of patents
worth less than the stock issued must be
alleged to be Invalid in state of domlicile
though void in New York. Ins. Press v.
Montauk F. Detecting Wire Co., 83 App. Div.
(N. Y.) 2569.

81. Ins. Press v. Montauk F. Deteoting
Wire Co., 83 App. Div. (N, Y.) 269.

82. On a showing that access to the books
had been denijed, that the company had be-
come insolvent since the last annual meet-
ing. and that all the stock was not accounted
for by the directors. Moneuse v. Riley, 40
Misc. (N. Y.) 110.
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Where there is reasonable doubt as to the authority to issue stock under the
statute of state where incorporated, a stockholder in the state where the directors
reside and the corporation maintains its principal place of business and in which
all directors’ meetings are held may in that state enjoin the issue though the annual
stockholders’ meeting is held in the state where incorporated.®® A consolidation
made by a corporation in a foreign state which is equivalent to a dissolution may
be restrained in the courts of its domicile where it is not carried out by such pro-
ceedings which are prescribed by the statutes for dissolution.®*

Recetverships.®>—The fact that a foreign corpors'ion is proposing to take
its assets to its own domicile is not a ground for the appointment of a receiver
in behalf of a resident stockholder.®

Where a receiver is appointed in a federal court in a district foreign to the
corporation’s domicile, the court making the appointment has primary jurisdic-
tion,*” and courts of other states making appointments though in entirely inde-
pendent suits will treat their jurisdiction as ancillary.®® The receiver so primarily
appointed is entitled to possession of property in another state, also foreign to
the corporate domicile, as against a receiver appointed by a state court therein,
in a stockholder’s suit instituted after the filing of petition and service in the
federal court.®® The receiver takes a qualified title to all of the corporation’s
property within the court’s jurisdiction, together with a'right of possession for
purposes of administration.®®

On an application by a foreign receiver for an appointment to sell property
within the state, there should be a reference to establish the right.

Enforcement of stockholder’'s liability—Where the jurisdictional facts exist,
a creditor may enforce a stockholder’s liability for debt of an insolvent corporation
imposed by statute in the federal court of another state,** but the liability eannot
be enforced in a suit brought in equity outside of the state where the corporation
resides on the ground that it is an ancillary or auxiliary proceeding to enforce
an equitable decree of the court of that state, if such court had no jurisdiction
of nonresident stockholders.®® A receiver in an action brought by a judgment cred-

53 Kraft v. Griffon Co., 82 App. Div. (N.
Y.) 29.

84. Bill by stockholder to restrain an
arrangement between a New Jersey corpo-
ration and a Washington corporation, by
which the first should transfer all its prop-
erty and franchises except that of being a
corporation, to the second, which should is-
sue to the first a stipulated number of shares
of fully pald stock at par value of $100.00
per share, and in case any stockholder in
the New Jersey corporation refused to ac-
cept such stock In exchange for his own
stock. share for share, then the second
should pay $35.00 cash in lieu of each share
80 refused. Coler v. Tacoma R. & P. Co. [N.
J. Err. & App.] 64 Atl 413.

55. BSee generally article Receivers.

56. Pleadings held insufficient to warrant
the taking of possession of the property of
a foreign corporation by a receiver pen-
dente lite, it not being shown that they were
not in legal fraud, the matters set up as a
reason for interfering with the judgment
against plaintiff by defendant being such as
could have been raised in the original ac-
tion and there having been delay and laches.
Reynolds & H. B. Mortg. Co. v. Martin, 116
Ga. 498.

57. Bhould be recognized as having such
jurisdiction by the courts of the state of the

corporation’s domicile, especially where it
conducts no business therein, has no prop-
erty, and but the single stockholder necessi-
tated by the local law, and the appointment
is had in a district where it owns real and
personal property. Lewis v. American Naval
Stores Co., 119 Fed. 891.

88. For the purpose of economy and
equality in the case of a corporation owning
property and transacting business in differ-
ent states and federal districts. Lewis v.
American Naval Stores Co., 119 Fed. 891.

60, 60. Lewis v. American Naval Stores
Co., 119 Fed. 391.

61. On application In New Jersey of a re-
ceiver of a foreign building and loan asso-
ciation, proof should be taken of the pro-
ceedings in which the receiver was appoint-
ed, of the order approving the contract of
sale of the property, whether there were
New Jersey creditors or shareholders, wheth-
er the corporation did business in New Jer-
sey, apart from holding the property, and
whether the required deposit was made with
the secretary of state to secure New Jersey
creditors. S8ilverstrow v. East Side Co-Op.
B. & L. Ass’'n [N. J. Eq.) 63 Atl. 828.

62. Atlantic Trust Co. v. Osgood, 118 Fed.
1019.

63. They were merely nominal parties.
Hale v. Allinson, 188 U. 8. 66.
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itor to enforce the stockholder’s liability of a local corporation cannot, by virtue
of a general appointment and direction to sue, maintain an action at law in a
foreign jurisdiction against a nonresident stockholder,* nor can he sue in equity,*
nor will equity take jurisdiction to prevent multiplicity of suits;*® but it was
held in one Federal court that it would retain jurisdiction of an action brought by
the receiver of a foreign corporation to enforce a stockholder’s liability despite his
want of title to sue for which reason an action in the domicile would have failed.*

In Illinois, the courts will not take jurisdiction of a creditor’s bill to fix lia-
bility of resident stockholders of an insolvent foreign corporation.*®®

The Federal courts will follow the decisions of the State courts as to the bar
of actions to charge stockholders with liability for corporate debts.®®

§ 4. Right of foreign corporation to sue and liability to be sued. Procedure.
—Compliance with statutes may be essential to suit,” but statutes imposing con-
ditions on the maintenance of actions do not apply to the defemse thereof,”™ or
to the appeal of judgments rendered in actions brought by other parties,”* or to
actions in Federal courts.” There is a variance of authority as to whether sub-
sequent compliance with statutes confers a right to sue on contracts previously
cntered into."* Compliance is not requisite to the maintenance of an action on

¢4 Hilllker v. Hale (C. C. A.) 117 Fed.
220,

65. Where the courts of the state of his
appointment have held that he cannot bring
such an action in that state. Hale v. Allin-
son, 188 U. 8. 66. -

68. The full amount of the par value of
the shares held by each defendant was: de-
manded. Hale v. Allinson, 188 U. 8. 66.

@7. Action in Maine brought by receiver
of & Minnesota corporation. Hale v. Coffin,
114 Fed. 567.

68. Parkhurst v. Mexican 8. B. R. Co., 102
I11. App. 607.

Note. “The courts are universally agreed
that, where a liability imposed upon stock-
holders or corporate directors or officers is
in its nature penal, the liability is to be
deemed merely local, and will not be en-
forced by the courts of a foreign jurisdic-
tion. So much is clear. When, however, in-
vestigation is made with reference to the
enforcement of a statutory llability not
penal, a wide difference of view is found.
It may be said in general that no extrater-
ritorial force can be given to the laws or
judicial processes of a state. An attempt by
a state to give force to a legislative enact-
ment of its own in a foreign state would
constitute- an encroachment om the inde-
pendence of such foreign state, and would
be justly and properly resented. A state
court has jurisdiction of all persons and
property within its boundaries, however, and
it would seem that the fact that the laws of
one state have no force within the bound-
aries of another should not be deemed
ground for a refusal by a state to enforce
within its borders the liability of a person

“as a shareholder in a corporation created
under the laws of another state, and a ma-
jority of the decisions in reference thereto
so hold. Where, however, no judicial pro-
ceedings have been instituted, in the foreign
state under the laws of which the corpora-
tion was created, to determine the liability
of the parties sought to be charged, the
courts of Massachusetts have declined to
take jurisdiction of a suit instituted within

that state for that purpose. Its declination
does not rest upon the ground that an en-
forcement of such liability would constitute
an enforcement of a penalty, nor on the
ground that a suit of this character would
be contrary to the policy of the common-
wealth, but on the ground that such suit
involves the relation between a foreign cor-
poration and its members, and essential jus-
tice can be more fully worked out in the
state to the laws of which the corporation
owes {its existence. Where the nature and
degree of the liability imposed by constitu-
tional provision is undetermined, this doc-
trine has special force, since it is the pe-
culiar privilege of the court of highest ju-
risdiction of a state to interpret the organic
laws of its state, and courts of other juris-
dictions are reluctant to intermeddle there-
with.” Helliwell, Stock & Stockholders, 868.

60. The pendency of insolvency proceed-
ings does not bar or toll an action to enforce
statutory liability under Minn. Gen. 8t. 1894,
c. 76, § 17. Hilllker v. Hale (C. C. A.) 117
Fed. 320.

76. A contract with a foreign building and
loan association made after the passage of
Pub. Acts 1895, p. 580, No. 2689, requiring a
fillng of a certificate of incorporation as a
condition to doing business and befors com-
pliance with such statute cannot be enforced
by the corporation. Hoskins v. Rochester S.
& Y. Ass'n [Mich.] 95 N. W. 666. The desig-
nation of a person as representative for serv-
ice of process and the maintenance of an
office within the state [Hurd’'s Rev. St. o. 82,
§ 67b, d). Union C. & 8. Co. v. Carpenter, 102
IlL App. 839,

71. Blodgett v. Lanyon Zine¢ Co. (C. C. A.)
120 Fed. 893. Laws 1901, p. 233, c. 125, § 3,
requiring a certificate of the secretary of
state of the flliing of statements as to its
condition. Bwift & Co. v. Platte [Kan.] 72
Pac. 271.

72. B8wift & Co. v. Platte [Kan.] 72 Pac.
271.

78. Blodgett v. Lanyon Zine Co. (C. C. A.)
120 Ped. 893.

74. Flling of statements under Act Apr.
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a contract made in a foreign state,” and a foreign corporation which in the course
of business in its home state becomes the assignee or trustee of a claim against a
citizen may pursue any remedies against him in the state without compliance with
the requirements of the statutes as to corporations desiring to become resident
foreign corporations;™ so it may maintain an action to secure possession of realty
within the state.’ :

Substantial conformity with the law requiring reports to the secretary of
state has been held sufficient to support procedure in the state courts.™

Pleading and proof of compliance with statutes.—The rule varies as to the
duty of pleading or denying compliance with statutory provisions, and hence as
to duty of proving such compliance.” A plaintiff corporation must be shown to
be doing business before failure to comply with statutory conditions thereto may
be urged against it.*® The pleadings should state the time when the business
was transacted, and its character.” Noncompliance with statutory provisions must
appear from the record to be a ground for demurrer.** By statute, it may be pro-
vided that if a foreign corporation defendant desires to place the fact of its non-
residence in issue, it must make an affirmative verified allegation that it is not a

corporation.*

The procedure generally applicable to nonresidents is applicable to foreign

corporations.*

Jurisdiction and venue.**—Foreign corporations contracting with each other

23, 1874, Pub. Laws 108, after completion of
the work, confers no right to sue for ma-
terfals furnished during its performance.
Delaware River Q. & C. Co. v. Bethlehem
& N. Pass. R. Co., 204 Pa. 22. May sue after
compliance with Rev. 8t. 1899, § 1024, et seq.
Chlcago M. & L. Co. v. Sims [Mo. App.] T4
8. W. 128.

78. Filing of certificate. MacMillan Co. V.
Stewart [N. J. Law] 84 Atl. 340. Since the
revision of 1896 of the act concerning corpo-
rations. Slaytor-Jennings Co. v. Specialty
Paper Box Co. [N. J. Law] 54 Atl. 247.

76. May purchase real estate sold by the
administrator of the debtor though it has
not complied with Rev. St. 1899, §§ 1024-1036.
Meddis v. Kenney, 17¢ Mo. 200.

77. Action of trespass to try title by for-
eign corporation as trustee. Eskridge v.
Louisville Trust Co., 290 Tex. Civ. App. 871.

78. Foreclosure proceedings by a foreign
mortgage company. De Camp v. Warren
Mortg. Co., 66 Kan. 860, 70 Pac. 581.

79. Under Rev. 8St. arts. 745, 746, requiring
the filing with the secretary of state of a
certified copy of the articles of incorporation,
a foreign corporation on bringing suit, must
allege its compliance with the statutory re-
quirements as to the maintenance of actions
or bring itself within the exceptions of the
statute. Chapman v. Hallwood Cash Register
Co. [Tex. Civ. App.] 13 8. W. 969. Fallure
to state that a foreign corporation has pro-
cured a certificate requisite to enable it to
sue is waived unless the question is raised by
the pleadings. Lehigh & N. B. R. Co. v.
American B. & T. Co., 40 Mise. (N. Y.) 698.
A plaintiff foreign corporation need not es-
tablish its compliance with Focal statutes
where not denied. Becuring of a certificate
under Laws 1892, c. 687, § 16, need not be
proven where to an averment that plaintift
was a foreign corporation, defendant answers
that he has no knowledge or information suf-

ficient to form a belief. International Soc. v.
Dennis, 76 App. Div. (N. Y.) 827. Defendant
must show non-compliance with conditions
by plaintiff. Failure to procure license under
Gen. 8t. 1901, § 1260. Coppedge v. GQoetz
Brew. Co. [Kan.]) 78 Pac. 908. Failure to pro-
cure a certificate under Laws 1892, c. 687,
must be pleaded to be avallable as a defense,
W. P. Fuller & Co. v. 8chrenk, 171 N. Y. 671.

80. Fallure to flle statements with the
secretary of state required by Gen. S8t. 1901,
§ 1283, Thomas v. Remington Paper Co.
[Kan.]) 78 Pac. 909.

81. Aflidavit of defense to an action to re-
cover stock assessments not sufficient which
alleges merely that plaintiff maintained an
office within the state where its business was
carried on and the assessments were made,
that all the business relative to the stock
issued was conducted in Pennsylvania and
act April 23, 1874, was not complied with.
Galena M. & 8. Co. v. Frazier, 20 Pa. Super.
Ct. 394.

83. Otherwise it must be raised by an-
swer. Northern Assur. Co. v. Borgelt [Neb.]
98 N. W. 226.

88. Buch being the provision of Code Civ.
Proc. § 1776, it is sufficient in attachment
proceedings that the afant state that his
information as to the status of defendant as
to & foreign corporation was obtalined from
the secretary of the state of defendant's or-
ganization and from two publications fur-
nishing general information as to the status
of eorporations. Steele v. Gilmour Mfg. Co.,
77 App. Div. (N. Y.) 199.

84. If a mortgage debtor, it may be pro-
ceeded against by appointment of an attor-
ney to represent it, and the mortgage fore-
closed via executive. Buck v. Massie, 109
La. 776.

88. Civ. Code 1895, §§ 4964, 1899, provides
that & foreign corporation may be sued in
the counties in which it maintains agencies.



48 FOREIGN CORPORATIONS § 4. 2 Cur. Law.
within the state may be subject to the jurisdiction of the state courts,® but there
is no presumption, supporting such jurisdiction that their contract is so made
or concerns property within the state.” The fact that a contract is entered into
subject to approval at the home office of the corporation does not divest the courts
of the place of contract of jurisdiction.®® The situs of shares of stock in a domes-
tic corporation held by a foreign corporation is regarded for the purpose of juris-
diction as the domicile of the domestic corporation.*®

A stockholder of a foreign corporation may sue in the state courts on account
of a questionable transfer of its assets to a domestic corporation,* and, by code
provisions in certain states, a nonresident may sue a foreign corporation on a cause
of action arising in the state.” '

A corporatien may, by appearance and plea to the merits, submit itself to
the jurisdiction of a federal court for other than the district of its domicile.*®
A stockholder or creditor who appears by intervention, cannot thereafter object
‘to the jurisdiction.”® Where the statute of a state provides for the designation
of agents for the service of process, and if none, for service on any officers, agent,
or employe, an agent without authority to represent the company cannot, by ac-
ceptance of service, confer jurisdiction on a federal court.* )

Jurisdiction to render a personal judgment against a foreign corporation
cannot be acquired except where the corporation is doing business or has a business
office or agency in the state where sued.*®

Removal of causes.**—Where, on consolidation of corporations existing in
separate states, the articles of the consolidated corporation are filed with the sec-
retaries of state of each of such states, the consolidated corporation is a citizen
of each of such states and cannot remove an action, against it in one of them, to
the federal court on the ground of diverse citizenship.®” A suit against a foreign
corporation operating a railroad within the state as lessee may be removed to the
federal court, since it will not be presumed that, since it has become entitled to
do business within the state as a corporation, the stockholders are citizens thereof
and no diversity of citizenship exists.®* A proceeding against foreign corporations

or if none, in any county where they may be
found, in the person of the agent. Equity L.
Ass’'n v. Gammon [Ga.] 46 8. E. 100.

86. Under Code Civ. Proc. § 1780, a New
York court has jurisdiction of breach of a
contract made by a foreign corporation re-
celving a deposit within the state to re-pay
it to the depositor, another foreign corpora-
tion. Munger Vehicle Tire Co. v. Rubber
Goods Mfg. Co., 89 Misc. (N. Y.) 817.

87. It is presumed to have been made in
the state of the domicile of one or of the
other, and jurisdiction is not conferred un-
der Code Civ. Proc. § 1780. 8now, Church &
Co. v. Snow-Church Surety Co., 80 App. Div.
(N. Y.) 40.

88. Rev. St. art. 1194, subd. 25, provides
that a foreign corporation may be sued in
the county where the cause of action or a
part thereof accrued. The contract was for
sale of goods, f. o. b. Philadelphia, subject
to approval of the corporation there. West-
inghouse E. & M. Co. v. Troell [Tex. Civ.
App.] 70 S. W. 324. :

89. Action to cancel a transfer of stock
to a forelgn corporation having no place
of business in the state. People's Nat. Bank
v. Cleveland, 117 Ga. 908.

90. Where the foreign corporation could
have sued in its own name and is made de-

fendant because its officers and directors
whose dealings are questioned are in con-
trol. Wilson v. American Palace Car Co. [N.
J. Eq.] 64 Atl 415.

91. Code, § 194 (2). Bryan v. Western
Union Tel. Co., 133 N. C. 603.

92, 98. Lewis v. American Naval Stores
Co., 119 Fed. 391.

94. Acceptance by a bookkeeper [Code Va.
§ 1106). New River Mineral Co. v. Seeley
(C. C. A)) 120 Fed. 198.

03. Zelnicker Supply Co. v. Miss. Cotton
Ofl Co. [Mo. App.] 77 8. W. 321. Jurisdic-
tion of a petition for a recelver and other
equitable relief against foreign corporations
to render a personal judgment cannot be ac-
quired with or without service by publica-
tion though the sheriff of the county in
which the action is brought is joined as a
nominal defendant, it not being alleged that
either of the foreign corporations has any
office, officer, agent or place of doing business
with the state. Reynolds & H. E. Mortg.
Co. v. Martin, 116 Ga. 495.

98. See generally, Removal of Causes.

97. Winn v. Wabash R. Co., 118 Fed. 6§5.

#8. Const. Ky. § 11; Ky. St. 1899, § 841.
Lewis v. Maysville & B. 8. R. Co. [Ky.] 76
8. W. 626.
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in which a right of action is also asserted against directors, a portion of whom
are residents of the same state as complainants, may be removed to the federal
court on the ground of diverse citizenship if the controversy is separable.!
Service of process.—In general, statutory regulations must be followed.® A
foreign corporation may be served by publication in the manner of other nonresi-
dents.* Constructive serviee provided as to corporations doing business within the
state will not confer jurisdiction of one not doing business.®* Where the corpora-
tion has not appointed an agent for service it is not entitled to protection of pro-
visions for the service of nonresident defendants.® Service obtained on the presi-
dent of a foreign corporation while within the state may be sufficient.” If the
statute allows service on the president if it can be made personally within the
state, it may be made while he is present on private business.® The managing
officer within the state to attend a sale of land under a decree of the federal
court is not exempt from service of process, as in attendance on a judicial pro-
ceeding though the corporation was a party to the action under which the sale was
had, and the same is true of a nonresident attorney in the state to represent his
clients.® Service on the president and vice-president may be at the office of
another corporation at which they are settling up their affairs, preparatory to ces-
sation of business. Where the corporation has ceased to do business within the
state and has designated no agent for the service of summons, jurisdiction cannot
be acquired by service on resident directors.’* The return of process must show
the facts warranting the service and manner in which it was served.!* A return
that the secretary and general manager of a corporation was served is not sufficient
if it does not state that defendant is an inhabjtant of the district or has become

subject to the jurisdiction of the court,

1. Complaint seeking to set aside a con-
veyance between the corporations for fraud
and to prevent the directors of one corpora-
tion from making any further disposition of
its property and also seeking that the di-
rectors be compelled to account as agents
and trustees for their actions. QGeer v. Math-
feson Alkali Works, 190 U. 8. 428, 47 Law.
Ed. 1122,

2. See Insurance, Railroads, etc., for serv-
ice of process on foreign insurance, railroad
or other particular classes of corporations.

8 Under Rev. Codes 1899, § 5252, serv-
ice may be made on a railroad station agent
authorized to sell passenger tickets, receive
and deliver freight and collect for freight
shipments. Brown v. Chicago, M. & 8t. P. R,
Co. [N. D.] 96 N. W. 163. Local agent [Rev.
St. art. 1228]. Westinghouse E. & M. Co. V.
Troell [Tex. Civ. App.]) 70 8. W. 324, In Geor-
gia, service may be on a local agent. Barnes
v. Western Union Tel. Co., 120 Fed. 650.
Under a statute authorizing service on an
agent or manager, & broker making sales
may be regarded as an agent. Nelson, etc,
Co. v. Rehkopf & Sons [Ky.] 76 8. W, 208.
The superintendent of a branch office of a
commission company. [Clv. Code, § 61, sub-
section 6.] The superintendent maintained an
nfMce and took orders for trades, the money
received being deposited to the corporation’s
credit and the superintendent’'s share pald
by the corporation’s checks, the corporation
maintaining a private wire to the superin-
tendent’'s office. Boyd Commission Co. v.
Coates, 24 Ky. L. R. 730, 69 8. W. 1090. The
manager of a rallroad traffic soliciting agen-
¢y may be regarded as a managing agent.

Curr. Law, Vol. 2—4,

and such facts do not appear from the

Fremont, B. & M. V. R. Co. v. N. Y, C. &
::.’L R. Co. [Neb.] 92 N. W. 181, 69 L. R. A.
4. Under Civ. Code, § 4976, service by pub-
lication may be had on a foreign corpora-
tion In an action to remove a cloud from
the title of stock in a domestic corporation
held by it. People’s Nat. Bank v. Cleveland,
117 Ga. 908.
ug. Cady v. Assoclated Colonjes, 119 Fed.
6. Code, § 874; Pub. Laws 1901, ¢. 5. Wil-
lzl:.-’ms v. Iron Belt B. & L. Ass'n, 181 N. C.
7. Mississippi contract to buy goods f. o.
b. at New Orleans, and service on the presi-
dent in New Orleans. Payne v. East Union
Lumber Co., 109 La. 706.
8. Code, § 217, subs. 1.
Packet Co., 131 N, C. 54.
”:. Greenleaf v. People’s Bank, 138 N. C.

Jester v. Steam

16. Code Civ. Proc. N. Y. § 432. American
;J_;:’comotlve Co. v. Dickson MIg. Co., 117 Fed.

11. Action on contract brought in the su-
preme court of New York by a citizen against
defendant, a Virginia corporation. Conley v.
Mathieson Alkall Works, 190 U. 8 406, 47
Law. Ed. 1113; Geer v. Mathieson Alkall
Works, 190 U. 8. 428. 47 Law Ed. 1122.

13. Under Rev. 8t. 1899, § 570, subd. 4,
recital of delivery of copy of the summons
to the president without showing the non-
existence of an office or place of business in
the state, is not sufficlent. Zelnicker Supply
g;. v.IMiu. Cotton Ofl Co. [Mo. App.] 17 B

. 821.
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record.." All of the facts required by statute to authorize service of summons on
a business agent need not be set out in the return but may be shown in the
record.** Insufficiency of, return of service is mot ground for abatement since
amendable.!®

Fleading.**—A managing director'” or attorney of a forei i :
verify its pleading.!® ¢ oreign corporation may

A foreign corporation cannot demur to a’complaint on the ground that i s
not show that complainant is not a nonresident.1® & b it does

Effect of dissolution.—If, pending an action, the forei ion is di

N gn corporation is dis-

solved under the laws of the state of its domicile, supplementary l1')11)'?)eeedings can-
not be begun against it on the judgment.?®

FOREIGN JUDGMENTS.

§ 1. Recognition and mode of proving.—The clause of th ituti
the United States that full faith and crediqt shall be given in :a:l?n:igtt:tltoontlg:
judicial proceedings in every other state,” requires recognition of judgments of
state courts by federal courts,*® and, vice versa, judgments of federal courts bv
state courts.” The clause applies to decrees for costs,* judgments in ga.rm'shmexﬁ
proceedings,?® adjudication of matters affecting estates of decedents in a domicil-
lary court,” judgments entered by agreement of the parties,” and orders of
federal courf,s in ba:nkruptcy proce.edi'ng.s.’f The clause applies only where the
::;1:-1; rendering the judgment had jurisdiction of the parties and the subject-mat-

There is a presumption of validity of foreign judgments,*® and the courts will
be presumed to possess the powers which they appear to have exercised unless the

23, BSeymour v.

Ri
108 1L App. 625; Bracken ol rueling Co..

18. Scott v. Stockholders’ Dil Co., 122 Fed.
Bracken v. Mitner, 99 Mo.

14, Civ. Code Proc. § b1, subs. 6. Nelson, [App. 187. There mus
etc., Co. v. Rehkopf & Sons [Ky.] 76 8. W.| Foley v. Cudahy Packltngh?:‘: lbleoel;ov‘vatrz'r:.
208. 24. Davis v. Cohn [Mo. App.] 70 8. -
18. On proper showing of facts. CZelnlck- 727. .
er S8upply Co. v. Miss. Cotton Oil Co. [Mo.| 25 Willlams v. St.
App.] 77 8. W. 821, 109 La. 90, Louls & 8. W. R. Co..
16. Allegation that defendant, the Pacific 26. Tunnicliffe v.
Dredging Company, is a corporation organ-|1032. Fox [Neb.] 94 N. w.
ized da isti by virtue of law, and do- 27.
and existing by 128 8heehan v. Farwell [Mich.] 97 N. W.

tng business in Lemhi County, Idaho, is a

sufficient allegation of incorporation, though
it is not alleged under the laws of what state
it was incorporated. Jones v. Pac. Dredging
Co. [Idaho] 72 Pac. 956. A complaint show-
ing an allegation of incorporation in New
Jersey and an answer denying plaintiff’s or-
ganization in California is an admission of
organization In New Jersey. Herring-Hall-
Marvin Co. v. Smith [Or.] 72 Pac. 704.

17. Within Code, § 258. Best v. British &
A. Mortg. Co., 131 N. C. 70.

18, Code Civ. Proc. § 625, subd. 3. Amer-
fcan Audit Co. v. Industrial Federation, 84
App. Div. (N. Y.) 804,

19. Code Civ. Proc. § 1780, provides that
_an action may be maintained by a non-resi-
dent against a foreign corporation on a cause
of action arising or concerning property
within the state. Herbert v. Mont. Diamond
Co., 81 App. Div. (N. Y.) 212,

20. In re Stewart, 39 Misc. (N. Y.) 276.

21. Const. U. 8. art. 4, § 1.

23. Glencove Granite Co. v. City T., 8. D.
& 8. Co. (C. C. A.) 118 Fed. 386; Gorham v.
Broad River Tp. (C. C. A)) 118 Fed. 1016.

28. A copy of an order adjudicatin

?n bts;‘nek:::ts. is Ra cor;yl of a judgment grl?::f
osen .

oone o eld v. Slegfried, 91 Mo.

29. Jurisdiction lacking where
want of service or volunfa.ry appet::::c:.oat
nonresident debtor. Boyle v. Musser, etc
Mfg. Co., 88 Minn. 466. And this is the case
though the court rendering judgment dig
not construe contract according to the law
of the state where made. Hudson, etc., Pub.
Co. v. Young, 90 Mo. App. 606. Noncompi!ance'
with statutes governing service of process.
Dunn v. Dilks [Ind. App.] 68 N. E 1036
Where the decree of a state rendereci attell
personal service on the husband and notice
to appear or answer requires the husbanad
to pay alimony in certain amounts, a judi-
cial debt of record is established which ma
be enforced in the courts of another ntatey
Moore v. Moore, 40 Misc. (N. Y.) 162 )

30. Gottlieb v. Alton Grain Co. 87 App
Div. (N. Y.) 380. A complaint alleging thé
foreign court to be one of record and gen
eral jurisdiction, it will be presumed that l;
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contrary is made to appear.®* The presumption of jurisdiction does not arise
where the record and pleadings show the facts on which jurisdiction depends.??
The clause does not prevent an attack that could have been made upon the judg-
ment in the state of rendition.*®* Fraud inducing its rendition,** as where defend-
ant was decoyed into the state so that process could be served upon him,*® or a
fictitious domicile acquired in divorce proceedings®® may be asserted. The clause
is not infringed by limitations on the power to sue on judgments affecting foreign
corporations,® nor by the refusal of a state court to give a strained comstruction
to language of a foreign decree.®® It is violated by laws barring maintenance of
actions against residents on judgments of foreign courts, founded on causes barred
by domestic laws, but not barred by the laws of the foreign state.®® A foreign
judgment is admissible to show fact of lien declared against property removed
from the state of rendition.*® The judgment of a court of a foreign nation, having
jurisdiction of the subject-matter and the parties after a full hearing, is conclusive
on the courts of this country. ' )
Deposition of a foreign justice as to the legal existence of his court is admis-
sible on the question of the justice’s jurisdiction, though not the best evidence.**
§ 2. Matters adjudicated and concluded by foreign judgment.—The doc-
trine of res judicata extends omly to those facts which must necessarily be made
to appear as a basis of the judgment, and without a showing of which the judgment
could not have been rendered.® A foreign judgment is merely prima facie evi-
dence of what it purports to decide.#* A foreign court may not conclude domestic

taxing officers acting under local revenue laws.*

had jurisdiction of both the subject matter
and the parties. Old Wayne Mut. L. Ass'n
v. Flynn ([Ind. App.] 68 N. E. 327.

1. Tunnicliffe 'v. Fox [Neb.] 94 N. W.
1033,

32 Old Wayne Mut. L. Ass'n v. Flynn
(Ind. App.] 68 N. E. 827. Jurisdiction to ren-
der judgment against a foreign Insurance
company is not shown by record reciting
service on a deputy insurance commissioner
his authority to receive service being plead-
~d as a conclusion.- Id.

33. Jaster v. Currie [Neb.) 94 N. W. 996.
In this case the order of a Georgia probate
court discharging an administrator and set-
tliing his account was disregarded by North
Carolina courts, Code Ga. 1882, §§ 2608, 3828,
3594 allowing impeachment of invalid or-
ders in administration proceedings.—Cole-
man v. Howell, 131 N. C. 125.

34. Jaster v. Currie [Neb.] 94 N. W. 996.
One fraudulently induced to enter a foreign
state to be served with process may ignore
the judgment and is not required to attack
it tn the court rendering the judgment.
Fraud vitiating a foreign judgment requires
a fraudulent act tending to influence the
action of the court. Hudson, etc., Pub. Co.
v. Young, 90 Mo. App. 506.

88. Jaster v. Currie [Neb.] 94 N. W. 996.

#8. The full faith and credit clause of
the federal constitution is not violated by
the refusal of a state to recognize a decree
of another state by one who temporarily left
his home and acquired a domicile in such
state to obtain a divorce for an act which
asccurred in the former state which was not
ground for a divorce there. Andrews V.
Andrews, 188 U. 8. 14, 47 Law. Ed. 366.

87. The states may restrict the use of the
~ourts by foreign corporations. Anglo Ameri-

Whether a judgment, dis-

can Provision Co. v. Davis Provision Co., 34
Sup. Ct. 92, 48 Law. Ed. —  There is no dental
of faith and credit to an Illinois judgment by
a New York code provision construed by the
courts of that state to prevent suits on judg-
ments by one foreign corporation against an-
other on a cause not arising within the state.
Id. Full faith and credit is not denfed to the
judgment of a foreign state court against
resident stockholders to enforce statutory
Hability by the judgment of the court of a
sister state denying the right to enforce la-
bility in such sister state where the laws of
the foreign court as construed by the state
court limit enforcement to suits in the state
of incorporation. Finney v. Guy, 189 U. 8.
835, 47 Law. Ed. 889. The clause is not in-
fringed by the decision of a state court with
reference to the effect of foreign corporate
charters and the decisions of the courts of
such state. Eastern B. & L. Ass'n v. Wil-
liamson, 189 U. 8. 122, 47 Law. Ed. 735.

88. Commercial Pub. Co. v. Beckwith, 188
U. 8. 667, 47 Law. Ed. 598.

89. Sess. Laws Colo. 1899, c. 118,
v. Lowell (C. C. A.) 117 Fed. 400.

40. Bergman v. Inman, etc., Co. [Or.] 72
Pac. 1086.

41. Gloe v. Westervelt, 116 Fed. 1017; Cov-
eney V. Phiscator [Mich.] 98 N. W. 619;
8trauss v. Conried, 121 Fed. 199; Sheehan v.
Farwell [Mich.] 97 N. W. 728.

43. Cal. Code Civ. Proc. § 1922 allows
proof by copy of the judgment and oral ex-
amination of justice as a witness. Banister
v. Campbell, 188 Cal. 4565, 71 Pac. 504, 703.

43, 44. Tremblay v. Aetna L. Ins, Co., 97
Me. 847.

48. There is no infringement of a judg-
ment of the courts of Illinois taxing the en-
tire inheritance under the will of a resident

z

Keyser
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missing an action on a note in one state, as barred by the statute of limitations of
that state, determines the merits of the case and bars another action in a sister
dtate, depends on the effect the courts of the former state would give such judg-
ment.*® One obtaining a divorce in a foreign court will not thereafter be heard
to deny its validity, though in states not recognizing such divorces.” A limited
divorce for desertion bars a subsequent action for same cause in another state.*®
The judgment of a sister state, giving faith and credit to a decree, is not res
judicata so as to prevent parties from asking courts in the state of rendition to
set the decree aside for fraud.*®

§ 3. Actions on foreign judgments.—The foreign judgment will not become
a lien without suit brought and judgment recovered thereon.®® A defense going
to the merits of the action in the sister state may not be interposed as a defense.®!
The jurisdiction of the court of rendition may be questioned notwithstanding the
record.®*

FORESTRY AND TIMBER.

§ 1. Protection and Regulation ef Ferests [ Roads (53); Booms and Floating Logs (53);
and Trees (53). Flotage Rights (53); Lumbering Contracts

§ 3. Logs and Lumbering—Logging | (64); Liens (66).

8 1. Protection and regulation of forests and trees.**—The authority given
the secretary of the interior over forest reservations is not unconstitutional as
a delegation of legislative authority.** A right of action in the people for cutting
and taking away trees on the forest preserve exists in New York.*®

Trespass in cutting timber.**—Four remedies will lie for cutting timber on
land of another, viz., trespass quare clausum fregit, replevin, assumpsit, and trover,
so that if the owner brings trover he waives the others.*’ An injunction against
cutting timber will be denied where the abstract of title attached to the petition
is not in statutory form because it fails to show a perfect paper title, and where
no allegation appears that defendant is insolvent or showing d to be irrep-
arable.’® For timber cut by a trespasser under belief of title, the measure of dam-

ages is the value at the cutting less the amount added to its value.*®

of that state, by a tax imposed undér the
New York inheritance tax law on the trans-
fer, under such will, of debts due the dece-
dent by citizens of New York. Blackstone
v. Miller, 188 U. S. 189, 47 Law. Ed. 439.

46. Brand v. Btand [Ky.] 76 8. W. 868.

47. In re Swales’ Estate, 173 N. Y. 651;
Starbuck v. Starbuck, 173 N. Y. 608.

48. Heins’ Estate, 22 Pa. Super. Ct. 81

49. Everett v. Everett, 76 App. Div. (N.
Y.) 369.

50. Frye-Bruhn Co. v. Meyer (C. C. A.)
121 Fed. 533.

51. Banister v. Campbell, 138 Cal. 466, 71
Pac. 604, 703.

52. Old Wayne Mut. L. Asa’'n v. Flynn
[Ind. App.] 68 N. E. 321.

53. Cutting timber on government lands,
gsee Public Lands. The forest commission of
New York is not placed in such possession
of lands by a special statute giving them
control of the forest preserve, that it may
be sued in ejectment by claimants [Laws
1885, p. 482, c. 283]). To allege that the lands
in question are In possession of the com-
mission must admit that the lands under
the law belong to the state. Raquette Falls
Land Co. v. Middleton, 41 Misc. (N. Y.) 461

84, Act Cong. App. June 4, 1897 (30 Stat.
36). U. 8. v. Dastervignes, 118 Fed. 199.

88. Laws 1896, c. 114 did not repeal the
right given by Laws 1895, c. 395, § 280. Peo-
ple v. Francisco, 76 App. Div. (N. Y.) 262.

56. See Trespass. Ball. Ann. Codes & St.
§ 7141, punishing cutting or removing trees
from land of another is exclusive, and re-
peals §§ 7108, 7109, defining grdand and petit
larceny. Tacoma Mill Co. v. Perry [(Wash.)
78 Pac. 801. .

57. Assumpsit under Comp. Laws, § 11207.
Anderson v. Besser [Mich.] 91 N. W. 787.

58. Civ. Code, § 4927. Wiggins v, Middle-
ton, 117 Ga. 162,

59. In trover. Anderson v. Besser [Mich.]
91 N. W. 787. The measure of damages for
the willful or negligent taking of timber
from land without right is the increased
value of the property taken when finally
converted to the trespasser’s use but if the
property is taken through mistake or in the
honest belief that the trespasser is acting
within his legal rights, the measure of dam-
ages Is the value before taking; but as to
one who acts on the advice of capable coun-
sel as to his legal rights in cutting iimber
the measure of damages should be reduced
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§ 2. Logs and lumbering; booms and flotage. Logging roads—A law au-
thorizing county supervisors to lay out a temporary highway on petition of a
certain number of timber landowners, to give them access to their timber, author-
izes only such roads as shall be accessible to the public from another highway.*®

Booms and floating logs.">—A boom company may select its location in good
faith, and bad faith in such selection is not shown by the extension of its business
farther down the river.®?

The owner of logs lying on riparian lands for years does not forfeit title thereto
under a statute regulating flotage, where part of the logs had never been afloat
but remained on the rollway, and the landowner had not proceeded under the stat-
ute to obtain title.*® '

A boom operator under contract to boom logs must exercise ordinary care and
diligence according to the usual methods of operation.®* A previous implied con-
tract with a boom operator for the handling of logs is merged in a subsequent ex-

press contract for the same purpose.®®

Merely moving logs'aside to allow plaintiff’s logs to pass is not a breaking of

a jam for which plaintiffs

could recover expenses under a law regulating use of

a river so as to prevent interference with logging operations of others.®® Where
a railroad company cut loose a raft which had broken from its moorings and was
endangering a railroad bridge, and set the logs adrift in the river, it was not its

duty to save the logs, if the means at
by plaintiff, broke,
the bill to defendants,
zaid that plaintiff assumed

hand were not sufficient to save both the
bridge and the logs.®” Where a boom used by defendants,
and on notice from defendants, plaintiff repaired it and sent
who paid it, on a second break in a new place, it cannot be
the responsibility of repair and maintenance.®®

located in a dam owned

Remedies for protection of flotage rights.®®*—A demand is unnecessary before
replevin to recover marked logs on riparian lands, as against a purchaser of the

defendant’s logs aside

lands.”® Moving

to the value of the property taken before
cutting. U. 8. v. Homestake Min. Co. (C. C.
A.) 117 Fed. 481.

@0. If the landowner has acquired con-
trol of both ends of the proposed road so
that the public can acquire no rights therein,
the condemnation will be refused. Wallman
v. Connor Co., 116 Wis. 617.

€1. Sess. Laws 1901, Dp. 266 (Bel. & C.
ann. Codes & St. § 4890, et seq.) providing
for flotage of logs in streams, is unconsti-
tutional under Const. art. 4, § 20 because
embracing more than one subject. Spauld-
ing Logging Co. V. Independence Imp. Co.,
42 Or. 394, 71 Pac. 132. Exercise of right
of eminent domain by boom company. Sam-
fsh River Boom Co. V. Union Boom Co.
{Wash.] 78 Pac. 670. Legal existence of
boom company as corporation. C. Crane &
Co. v. Fry (C. C. A)) 128 Fed. 278.

¢2. Ball. Ann. Codes & St. § 4379. Sam-
j«h River Boom Co. v. Union Boom Co.
{\Wash.] 78 Pac. 670. )

€3. Comp. Laws § 5098. Log Owners
Booming Co. V. Hubbell [Mich.] 97 N. W. 167,

¢4 C. Crane & Co. v. Fry (C. C. A.) 126

78.
thn!ed!nger v. Diamond Match Co. (C.
¢ Ay 123 Fed. 244.

68, Comp. Laws. 1897, § 6076.
Pelton [Mich.] 926 N. W. 488.

e7. It is not required to anticipate the
extraordinary conditions and keep sufficient

Doyle v.

to allow his own' to float past did not

boats to save the logs.—Taylor v. Norfolk
& C. R. Co., 131 N. C. 50.

68. U. 8. Leather Co. v. Aldrich, 76 App.
Div. (N. Y.) 61e.

@89. Evidence admissible to explain boom-
ing contract. C. Crane & Co. v. Fry (C. C.
A.) 1268 Fed. 278.

Where plaintiff sues for expenses in run-
ning and driving defendant’'s logs In the
river made necessary because of their in-
terference with the driving of his own logs,
he may show what part of the defendant's
logs it was necessary to drive and may show
that contrary to the custom, defendant put
hard wood logs in the river early in the
spring by reason of which they would not
float rapidly. Bellows v. Crane Lumber Co.
[(Mich.] 92 N. W. 286. .

Sufficlency of evidence in action to recover
damages for the negligent management of
reservoir dams by a log driving company
so as to overflow plaintiff’s land. Akin v.
St. Croix Lumber Co., 88 Minn. 119. In an ac-
tion against a railroad company for setting
adrift logs of a raft which had broken from
its moorings and was endangering a rallroad
bridge to carry to the jury the question of
negligence of the company in failing to save
the logs. Taylor v. Norfolk & C. R. Co,, 1381
N. C. 50.

Sufficiency of instructions in action to re-
cover for loss resulting from negligent oper-
ation of boom. C. Crane & Co. v. Fry (C.

C. A.) 128 Fed. 278.
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confer such a benefit on defendant as will enable plaintiff to recover expenses in as-
sumpsit.” A federal court cannot restrain a boom company from obstructing
a navigable strcam for maintenance of a boom and occupying the boom site, which
plaintiff claims as an appurtenance to his riparian lands, where defendant dcnies
his title and claims otwnership of the boom through purchase of the stream bed
from the state as tide lands, and the right to maintain the boom by a state fran-
chise.” An agreement between two parties that one shduld drive all the logs of
hoth and should share the actual expense in proportion, did not make the latter a
partner so as to be party plaintiff against a third owner of logs, to recover in-
creased expense from handling the latter’s logs in order to drive the logs under
the agreement.”™ On an issue of ownership in replevin of logs alleged to have
been abandoned on ripari~n lands, advice of an atiorney to the landowner that he
had acquired title cannot be shown by a subsequent purchaser of the lands.’* TUn-
der an allegation of a contract to boom timbers and negligence througa which thev
were lost, defendant’s title to the boom was immaterial and it was liable whether
operatinz as owner or lessee, for loss from negligence.”™ In an action for damages
for destruction of a raft of logs by a railroad company, where it appears that the
raft was broken loose by a freshet and the company through its employes broke
up the raft and turned the logs adrift in the current so that they were lost, the
complaint alleging wanton negligence on the part of the company, the only issues
for the jury were those of neglicence, and contributory, negligence in not saving
the logs after they were turned loose in the river.”™ The question of abandonment
of logs on a rollway, or otherwise on riparian lands, is for the jury.”” Expert tes-
timony is admissible on the issue of negligence in handling log booms.™

Lumbering contracts.”—Under a sale of standing trees by written contract
fixing no definite time for removal, covenant of title to the trees runs with the

70. Defcndant knew the logs bore marks|tain cars (O’'Brien Lumber Co. v. Wilkin-

of third persons and that he could get title
only by abandonment. Log Owners’ Boom-
ing Co. v. Hubbell [Mich.] 97 N. W. 1657.

71. Doyle v. Pelton [Mich.] 96 N. W. 483.

72. Plaintifr's relief depends upon his title
which must be established at law. Louns-
dale v. Gray's Harbor Boom Co., 117 Fed. 983.

738. Bellows v. Crane Lumber Co. [Mich.]
92 N. W. 286.

74. Log Owners’ Booming Co. v. Hubbell

[Mich.] 97 N. W. 157,

~ %5. C. Crane & Co. v. Fry (C. C. A.) 126
Fed. 278.

Taylor v. Norfolk & C. R. Co, 131 N.
C. b0.

77. Under evidence showing that the own-
ers had allowed them to remain a long time
in an abandoned condition but never ceased
logging in the river. Log Owners’ Boom-
ing Co. v. Hubbell [Mich.] 97 N. W. 167.

78. Proper management of a boom is a
matter of expert knowledge. C. Crane & Co.
v. Fry (C. C. A.) 126 Fed. 278.

79. Sufficiency of description of standing
timber in a contract for its sale to pass title.
Hays v. McLin, 24 Ky. L. R. 1827, 72 8. W. 339.

Application of general rules of interpreta-
tion to timber contracts: Evidence in sup-
port of allegations of fraud in the making
of a contract for the sale of logs as objec-
tionable on the ground that {t alters the
terms of the written contract. Hurlbert v.
Kellogg L. & M. Co., 1156 Wis. 225. Construc-
tion of contracts for cutting and loading logs
as imposing on defendants the duty to ol'a-

son [Wis.] 94 N. W. 837), of contract for sale
of standing timber. Bunch v. Elizabeth City
Lumber Co. [N. C.] 46 8. E. 24. Where a
contract for the sale of saw logs in a river
provided that they should be scaled by a
certain officer at the port but not that the
scale should be final, it was prima facle
evidence only of correctness and could be
impeached for mistake without regard to
fraud or bad faith. Nelson v. Betcher Lum-
ber Co., 88 Minn. 617. Where a contract did
not fix the time for the delivery of logs anad
no custom is shown as to the period for de-
livery in order to avoid a deduction from
the price for depreclation in the value, no
such deduction can be made unless it is
shown that delivery was not made within a
reasonable time. Yellow Poplar Lumber Co.
v. Stephens, 24 Ky. L. R. 621, 69 8. W. 715.
A contract for the sale of timber and tim-
ber products with a certain time for removal,
will be strictly construed as to such period;
timber cut after the limit belongs to the
owner of the land. Null v. Elliott, 62 W. Va.
229. One buying standing trees with notice
from the owner of the land of a prior sale
by a former owner. is not an innocent pur-
chaser for value. Hogg v. Frazler, 24 Ky.
L. R. 930, 70 8. W. 291. Where an honest
difference of opinfon arises as to the manner
of measuring logs sold and in settlement the
parties agree as to measurement, payment
being accepted on that basis, the seller can-
not thereafter complain of the measurement.
Yellow Poplar Lumber Co. v. Stephens, 24
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land.* A parol license to remove timber from lands, without time or compensa-
tion, is revoked by failure to act within a reasonable time.®* A contract for the
sale of logs will not carry to the buyer a claim for the price of logs previously
sold and delivered by the seller to another.®> Where a general merchant sold a
boom of logs, his agent grading, scaling and delivering them to the purchaser who
inspected them, there is no implied warranty to pay for damages resulting to the
purchaser’s mill from iron imbedded in the logs.® On a contract to sell and de-
liver logs the buyer must be credited with money paid to the seller’s receiver and
used by him in getting the logs out for delivery.®* A written instrument by which
a landowner conveyed to another his interest in certain timber on certain land, with
authority to enter and remove it for a certain period, conveys simply such interest
as the grantor had in such property amounting to a license for its removal.**
Under a contract for sale of timber allowing the buyer to build railroads for its
removal, the duty of protecting the property remains on the landowner, so that
the buyer is not liable for fires started by engines properly equipped and operated,
though he had permitted brush and combustibles to accumulate on the roadbed.®®
A provision for forfeiture of timber uncut at a certain date cannot be enforced in
favor of the party responsible for a delay.*”

Ky. L. R. 621, 69 8. W. T716. After delivery,
a contract for sale of uncut logs cannot be
avolded by the purchaser because the sub-
ject-matter was not In esse at the time of
contract. Ketchum v. Stetson, etc., Mill Co.
[Wash.] 78 Pac. 1127. Consideration for a
contract for sale of standing timber in Ken-
tucky may be shown by parol. St. 1899,
§ 470. Strubbe v. Lewis [Ky.] 76 8. W. 1560.
Sufficiency to ldentify land. Id. Where a
deed conveyed all timber down and standing
except hemlock and the grantees cut all the
trees except hemlock above a certain diam-
eter, they were liable for cutting trees for
chemical and pulp purposes, where there
were no chemical factories in the county
when the deed was executed and no chem-
jcal or pulp wood was cut by them until all
the trees fit for timber had been cut and re-
moved. Kaul v. Weed, 2038 Pa. 586.

Measure of compensationt Where &an
agreement was made for the sale of a cer-
tain amount of logs at a certain boom in a
certain year at the market price, and part of
the logs were delivered but the seller un-
justifiably refused to deliver the remainder,
the contract price which was the market
price for logs delivered, i{s the market price
at the place of delivery in the months of
the year of delivery which were selected as
the time when the contract price was to be
fixed; if there were no sales of logs at the
boom at the time logs were dellvered so
as to establish a market price, the market
price of logs at the nearest boom where
logs were sold at that time, Is the market
price at the boom in question, to which is
to be added the expense and loss in deliv-
ery at the particular boom. South Gardiner
Lumber Co. v. Bradstreet, 97 Me. 166.

Remedies om contracts: Injury to logs
sold from exposure because of delay in de-
livery may properly be pleaded as a coun-
terclaim in an action for the price; where
servants of a buyer put into his rafts logs
of the seller not included in the sale, every
reasonable presumption must be indulged

against the buyer as to the quantity of the
timber In requiring him to account, where
he had ample means to ascertain and keep
an account of such timber improperly in-
cluded. Yellow Poplar Lumber Co. v. Steph-
ens, 24 Ky. L. R. 621, 69 8. W. 715.

80. Hogg v. Frazier, 24 Ky. L. R. 930, 70
8. W. 291,

81. Snyder v. East Bay Lumber Co.
[Mich.] 97 N. W. 49.

83. Yellow Poplar Lumber Co. v. Steph-
ens, 24 Ky. L. R. 621, 69 8. W. 715.

83. Ketchum v. Stetson, etc.,
[Wash.] 73 Pac. 1127,

84. Yellow Poplar Lumber Co. v. Steph-
ens, 24 Ky. L. R. 621, 69 8. W. T15.

Interests Where a purchaser of logs ad-
vanced a certain sum to the seller, part of
which is an advance payment on logs deliv-
ered, he is entitled to interest from date of
payment until delivery of the logs and the

Mill Co.

‘amount remaining due for logs delivered

less any discount to which he was entitled
for cash, may be charged against this bal-
ance with interest. South Gardiner Lumber
Co. v. Bradstreet, 97 Me. 1656.

85. No interest in trees on lands not be-
longing to the licensor passes though they
are described in the instrument. Caughie
v. Brown, 83 Minn. 469.

86. Simpson v. Enflield Lumber Co., 181
N. C. b18.

87. Where plaintiff’s testator had agreed
to cut the pine standing on certain land by
a certain time, and later purchased the cedar
thereon under an agreement not to endanger
the pine by fire by removal of the cedar,
and sold the cedar to another by contract
requiring it not to be cut ahead of the pine
but should be cut before the time above
specified and that all the timber left stand-
ing at that time should revert to the tes-
tator, his executrix could not enforce a for-
feiture of the cedar standing among the
uncut pine after that date, where the tes-
tator failed to cut the pine before that date
Small v. Robarge [Mich.] 98 N. W. 874.
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Logging or timber liens—A logging lien cannot attach to logs cut for the
federal government.*® A parol contract for a lien on timber for purchase price
and advances subsequent to a contract for the cutting is valid as to parties and
purchascrs with notice.®® A sash and door factory is not a sawmill wichin the tim-
ber lien law of Georgia.®® A lien on a sawmill and products for supplies furnished
cannot apply to products of another mill.®* The right to a lien on property passed
out of possession depends on the statutes, applications whereof are shown below.*
Contractors furnishing timber to a mill have a lien on its products to the amount
of labor actually performed; a teamster employed, a lien to the value of his own
labor and that of his team.®® A lien given persons furnishing sawmills with tim-
ber or supplies is superior to all other liens not made prior by law.%¢
Enforcement of liens.—A holder of a logger’s lien may enforce it, on transfer
and removal from the state of the property, or bring a statutory action for the re-
moval and destruction, at his election.®® The six-years limitation applies to actions
to enforce the logging lien of Washington.®® The cause of a statutory action for
removal of property from the state, which was covered by a logger’s lien, accrues
against the owner’s assignee at time of removal, limitations beginning at that
time.”” A law for attachment of forest products in transit is not unconstitutional
because no provision is made to pay the carrier for expense in keeping possession
of the property.®® An affidavit of foreclosure of a lien on a sawmill and products
for supplies furnished must allege that timber levied on was the product of the
mill for which supplies were furnished.”* Under a law providing for attachment
of forest products in transit, attachment may be made by service of the writ on
such products, though they are mot to be driven or sorted out, and in such case
delivery of them is to be made immediately.! Evidence as to what property was

88. Gen. Laws 1899, p. 432, c. 343, cutting
timber on White Earth Indian reservation.
Rowley v. Conklin [Minn.] 94 N. W. 548.

89. Helfrech L. & M. Co. v. Honaker [Ky.]

76 8. W. 3842.

90. Civ. Code 1895, § 2809. In re Gosch,
121 Fed. 604.

91. Code 1895, §§ 2809, 2816. Weichsel-

baum Co. v. Pope [Ga.] 46 8. E. 991 (suf-
ficiency of evidence to show timber levied
on to have been the product of the mlill
covered by the lien).

92. Arkansas: Laborers cutting and haul-
ing timber to a mill for one under a con-
tract to furnish it to the mill owner may
have a llen on the product of the mill
though not directly employed by the owner.
Their labor contributed directly to the pro-
duction and the limit of the lien was the
compensation to be pald the contractor by
the mill-owner [Sand. & H. Dig. § 4766].
Klondike Lumber Co. v. Willlams Bros.
{Ark.] 76 S. W. 854.

Malne: The statutory lien for labor on
logs protects laborers only and not ifnde-
pendent contractors. ([Definition of statu-
tory terms “whoever labors” and “laborer’;
Rev. St., c. 91, § 38, amended by, <. 183, p.
172, Pub. St. 1889.] Littlefleld v. Morrill,
97 Me. 505.

New York. One who agrees with another
to saw his logs into lumber, pile them in
the yard and load them on cars on the lat-
ter's order, receiving part of his compensa-
tion when the sawing was done and the
remainder when the lumber was loaded, has
no lien on the lumber for the latter portion
of the compensation after it Is sawed and

piled awaiting shipment. Rhodes v. Hinds.
79 App. Div. (N. Y.) 879.

Washington: One who has performed la-
bor in getting out logs for another who
manufactures them into lumber, may file a
logger's llen thereon, while the lumber is
still under the manufacturer’s control [Ball.
Ann. Codes & 8t. §§ 5930, 5931, as amended
by Sess. Laws 1893, p. 19, and Sess. Laws
1895, p. 175, § 1]. Robins v. Paulson, 80
Wash. 4569, 70 Pac. 1113.

88. Band. & H. Dig. 4766. Klondike Lum -
ber Co. v. Williams Bros [Ark.] 76 S. W. 854.

84. A purchase money mortgage is not a
prior llen unless the other lienor had ac-
tual notice of it at creation of his debt [Civ.
;Zlo';ie. § 2809]. Bradley v. Cassels, 117 Ga.

95. Action under Hill's Ann. S8t. & Codes
Wash, § 1694; failure to pursue the first
remedy will not estop him as to the other.
?&rsgman v. Inman, ete., Co. [Or.] 72 Pac.

86. It cannot be made to apply to logs
removed from the state more than six years
before action brought. Bergman v. Inman
[Or.] 73 Pac. 341.

97. Hill's Ann. 8t. & Codes Wash. § 1694
?:;Ggman v. Inman, ete, Co. [Or.] 72 Pac.

08. He Is authorized by law to pay stor-
age [Pub. Acts 1887, No. 229, § 6 (3 Comp.
Laws 1897, § 10761 In connection with sec-
tion 10769)]). Lake v. Pere Marquette R.
Co. [Mich.] 93 N. W. 2517.

Es‘;.sl Welchselbaum Co. v. Pope [Ga.] 45 B.

1. Pub. Acts 1887, No. 229. § 6 (3 Comp.
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affected by a foreign decree in an action to enforce a logger’s lien is immaterial

in a statutory action for destruction, or

concealment of identity of, the property

covered by the lien; a judgment declaring a lien against logs when removed from

the state may be shown for plaintiff in
sible the identifieation of logs covered by

a statutory action for rendering impos-
the lien.?

FORGERY.s

Elements of offense—Insertion of immaterial words is nat forgery.* Utter-
ing must be with intent to defraud.® The affixing of names of fictitious personages

to national bank notes as president and
signed, being genuine, are redeemable.’

cashier is forgery,® though the notes so
Decisions as to particular instruments

being subjects of forgery are grouped in the notes.*
The making of a forged written instrument and the uttering of it by the

Laws 1897, § 10761). Lake v. Pere Marquette
R. Co. (Mich.) 938 N. W. 257.

2. Hill's Ann. 8t. & Codes, Wash, § 1694.
Boo'r‘zman v. Inman, etc., Co. [Or.] 73 Pac.
1086.

& BSee Negotiable Instruments, for rights
of parties to forged paper or transferees by
forged indorsements. See Banking and
Finance, for liabilities of bank on payment
of forged paper. See Mllitary and Naval
Law, for jurisdiction to punish an army of-
ficer accused of forging obligations of the
United States. .

4. Not a forgery to insert in a contract
in place of “the explanation of this day's
work,” the words, “labor or material fur-
aished.” Turnipseed v, State [Fla.] 338 So.
-851,

8. Intent must appear from facts reason-
ably calculated to show guilty purpose,
which may be negatived by other evidence.
State v. Bjornaas, 88 Minn. 801.

¢ Rev. St. § 5416, Logan v. U. 8 (C. C.
A) 123 Fed. 291.

7. Where genuine but unsigned national
bank notes were stolen and are redeemable
under Act July 28, 1892 (27 Stat. 822, c.
317) it cannot be contended that no one
was defrauded. Logamn v. U. 8 (C. C. A))
123 Fed. 291.

8. Orderst An {instrument made in the
following form: “Oct. 20 Mr. W. J. Clay-
brook, pleas pay to Joe Plemons eight dol-
lars and fifty cents $8.60 fore I. A. Butler,”{
is a basis of forgery. Plemons v. State [Tex.
Cr. App.] 72 8. W. 884. The following in-
strument held subject of forgery without
innuendo averments; *“Mr. Bryant: Kind
8ir: The guitar and case the boy has down
there is all right. I am sick and in bed
and want the money to get me some things
I need. I want as much as $5.00 on it and
the case. It 1s all right. FElla Laurence.
(Col.) 405 San Jacinto St. P. 8. Sign his
or my name will do.” Gray v. State [Tex.
Cr. App.) 72 8. W. 868.

Bomdss A convict bond furnishing both a
sommon-law and statutory obligation may
be a subject of forgery. (Where it binds
the principal and surety to pay the amount
of a certain fine and to treat the convict
humanely during his employment and fur-
nish him sufcient food and clothing.) Cray-
ton v. State [Tex. Cr. App.] 73 8. W. 1046.

Teacher’s certificates A teacher’s license

is a subject of forgery. Arnold v. State
[Ark.] 74 8. W. 618. An attempt to pass as
true a forged diploma or teacher’'s certifi-
cate, {8 a forgery [Pen. Code 1895, art. 540a,
642] (Brooks v. State [Tex. Cr. App.] 756
8. W. 507) and its uttering {s not harmless
where presented to the county treasurer
with a warrant for wages as a teacher, be-
cause it is not the duty of the treasurer to
investigate the license. 2 Sand. & H. Dig.
§§ 7051, 7071, provides that any person teach-
ing without a license shall not receive any
compensation from the school fund. Arnold
v. State [Ark.] 74 8. W. 513.

Writings not forgeable for Iack of ob-
Hgation: Order not binding either the
drawer or drawees. West v. State [Fla.] 33
S8o. 854. A check drawn in the following
manner: ‘“El Paso, Texas, Nov. 6 1902,
First National Bank; pay to the order of
Henry Albert, $15.00. H. A. Lockwood,” is
a subject of forgery as against a contention
that it creates no legal obligation, being
drawn on any First National Bank. Albert
v. 8tate [Tex. Cr. App.] 72 8. W. 846. A
certificate for bounty for destruction of fish
nets being illegally used, may be the subject
of forgery though it does not contain the
date of the destruction of the nets if in
substantial compliance with the statute oth-
erwise (Laws 1898, p. 1158, ch. 461) and )t
need not be uttered before the repeal of the
statute providing for such bounty, and may
be falsely signed by the town clerk afte:
his term expires. People v. Fllkin, 83 App.
Div. (N. Y.) 689.

" Mincellaneous writings which may be
forgery: A writing on the back of a note
stating the material which was to be given
in payvment, is a subject of forgery. State
v. Donovan ([Vt.] 656 Atl. 611. A writing
which if true shows a waliver of a landlord’s
lien, is subject to forgery [Code 1892, § 1106].
France v. State [Miss.] 85 So. 313. An army
pay-master’'s receipt for money deposited by
an enlisted man is regarded as an obliga-
tion or security of the United States [Rev.
St. §§ 1305, 5413, 65414]). Neall v. U. 8. (C.
C. A)) 118 Fed. 699. A prosecution for for-
gery of a rallroad ticket in the dalteration
of a date stamp, will not lie where the ticket
itself provides that any alteration shall ren-
der it vold. Indictment charging that the
date was obliterated and erased is insufii-
cient. State v. Leonard, 171 Mo. 626.
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same person at the same time as one transaction is but one offense.® Keeping of
two separate forged bank notes in possession with intent to pass them is not a sin-
" gle act,’® but two convictions cannot be had, one for forging a bank note and one
for forging signatures to it.}* .

Defenses.—Intent to pay at maturity is not a defense to a forged indorsement
of a note,’? nor is a belief that the act would be ratified,’® nor an intent to collect a
debt.’* Reasonable grounds for defendant’s belief of authority to alter a note is
a question for the jury as well as the existence of an honest belief.®

The indictment must set up the forged instrument in haec verba or state
that it is lost, destroyed or in possession of defendant, so that access cannot be
had to it.!®

If the instrument does not show on its face a complete obligation, extrinsic
facts and circumstances essential should be shown by proper averments.” The
fact that a forged check is indorsed in a name other than that of the payee does
not change its character, so as to render an indictment charging its utterance in
such form demurrable.®* On forgery of an instrument signed by a person as pos-
sessing a particular capacity, it need not be alleged that the person actually pos-
sessed such capacity, where such fact is not essential to the fraud.!* An indict-
ment for forgery of a convict bond must allege approval of the bond by the county
judge.?®

gIntent to defraud a particular person need not be alleged.® Intent to defraud

parties in a different status may be alleged, where, from the nature of the offense.
it cannot be specifically proved which of the parties it was the intent to defraud.*®

Where there is no statute making the signing or uttering of a fictitious deed
a specific offense, it is sufficient to set out a forged instrument in haec verba with-
out alleging that it was fictitious.® “Falsely,” though used in the statutory defini-_
tion, need not be inserted in the indictment.** An information need not disclose
how a note was passed, whether by delivery, indorsement or otherwise, since the
precise manner of uttering is immaterial if accompanied by felonious intent.?

9. State v. Klugherz [Minn.] 98 N. W. 989.

.based on forgery of an Instrument, waiving
10. Rev. St. § 5431. Logan v. U. 8. (C.

a landlord’s lfen, the fact of tenancy and

C. A.) 123 Fed. 291,

11. Logan v. U. 8. (C. C. A.) 123 Fed. 291

13, 13. People v. Weaver, 81 App. Div.
(N. Y.) 667.

14. Signing debtor's name to an order.
Plemons v. State [Tex. Cr. App.] 72 8. W.
854.

15. Towles v. U. 8., 19 App. D. C. 471

16. West v. State [Fla.] 33 So. 854. “To
the tenor substantially as follows™ is bad.
Edgerton v. State [Tex. Cr. App.] 70 8. W.
90.

17. Indictment for uttering an Instru-
ment to secure a creditor's forbearance held
{nsufficlent. Wilson v. State [Tex. Cr. App.]
76 S. W. 504. Where the instrument furged
is of uncertain meaning, the indictment must
contain sufficient innuendo averments to
make it plain. Head v. State [Tex. Cr. App.]
72 8. W. 394. A charge that a forged note
was passed to M. with intent to defraud
M., and that it purported to be signed by
one V. and was passed to M. with the intent
to defraud one V., is sufficient as against
an objection that it fails to identify the
persons alleged as intended to be defrauded,
as being the same persons whose names were
connected with the forgery. Selby v. State
(Ind.] 69 N. E. 463. Where indictment is

the existence of the lien must be set out.
if not appearing on the face of the instru-
ment. France v. State [Miss.] 85 8o0. 313.

18. Brazil v. State, 117 Ga. 82.

19. Indictment for forgery of a certifi-
cate of deposit need not allege that the per-
son whose name was signed as a lieutenant.
colonel and deputy paymaster general of the
United States army in fact held such posi-
tion. Neall v. U. 8. (C. C. A.) 118 Fed. 699.

20. Crayton v. State [Tex. Cr. App.] 73
8. W. 1048.

21. Brazil v. State, 117 Ga. 32.

22. Forgery of an army pay-master’s re-
ceipt of an enlisted man’s deposit may be
alleged in the same count with Intent to
defraud the United States and the enlisted
man. Neall v. U. 8. (C. C. A.) 118 Fed. 699.

23. Prosecution for procuring another to
sign the name of the fictitious grantor to
a deed for real property rests on Penal Code.
§ 470, and not on section 476 defining the
making, passing or uttering of fictitious
bills, etc. People v. Chretien, 137 Cal. 450.
70 Pac. 306.

24. Forge and counterfeit is sufficient
under Rev. St. § 2479. Turnipseed v. State
[Fla.] 33 8o. 851.

25. Selby v. State [Ind.] 69 N. E. 463.
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An allegation of alteration of a railroad ticket cannot be rejected as surplus-
age, though the instrument is set forth in haec verba, and the effect is to remove
the elements of forgery:®® in such case it is immaterial that the evidence as to
alteration is conflicting.*”

Counts for forgery of names idem sonans may be joined.2®
tering may be charged as one transaction.?

Questions of variance are grouped in the notes.®®

Presumptions.®*—Possession of the forged instrument and claim thereunder
raises a presumption of guilt.*? ‘

Admissibilily of evidence®®—A witness who qualifies as to knowledge of
defendant’s writing, and as a handwriting expert, may testify that he wrote a
signature contended to be forged.*¢

Sufficiency of evidence.**—A confession may be looked to where the corpus de-
licti is not sufficient to prove without it.** Testimony of two accomplices does not
show the corroboration of the testimony of an accomplice requisite to a conviction.*’
Where defendant testifies that he has authority to sign a note, the question of

Forging and ut-

26, 27. State v. Leonard, 171 Mo. 626.

| fixed the payee's signature to a check, and

28. Names ‘‘Veike” and ‘“Vieke,” will be|evidence explaining the act is admissible.

regarded as fdem sonans and not improp-
erly joined in the absence of proof. 8elby
v. State [Ind.] 69 N. E. 463.

28. An averment that defendant did fe-
foniously and knowingly make, forge, etc.,
and pass as true and genuine, a certain false,
forged and counterfeit note, etc., charges the
forging and uttering as a single and con-
tinuous transaction and 1s not repugnant
or inconsistent as charging forging a forged
note. Selby v. State [Ind.] 69 N. B. 463.

80. Fatal variance Iin the signature of
the instrument where it is alleged that it
was the act of one person and proved to
be his act with others. Crayton v. State
[Tex. Cr. App.] 73 8. W. 1046. Between the
word “labor” charged, and word of uncer-
tain charicter resembling “labobor” but not
labor. Edgerton v. State [Tex. Cr. App.]
70 8. W. 90.

No variance between an allegation that a
forged check was sold and delivered to a
certain person, and proof that the check
while pald for with such person’s money
was delivered to his son. 8tate v. Allen,
171 Mo. 562. Proof that only the signature
of the deed Is forged and indictment setting
out the deed at large and alleging forgery
of the entire instrument. People v. Chre-
tien, 137 Cal. 460, 70 Pac. 805. Averment of
a bond to pay the remainder of a judgment
and proof of a bond to pay a judgment.
Crayton v. State [Tex. Cr. App.] 73 8. W.
1046. Variance between instrument set out
and (nstrument introduced, held immaterial
where the indictment was amended at the
~lose of the evidence to correspond with
the instrument introduced, and the fallure to
set out the Instrument correctly did mnot
vary the proof necessary to be made by
either party. 8tate v. Donovan [Vt.] 66 Atl
611, There is no variance where the note
set out in the indictment does not show
any indorsement and that offered in evi-
dence bears an indorsement made after the
execution of the note and not constituting
a part thereof. Brady v. State [Tex. Cr.
App.] 74 8. W. 771

81. Intent to defraud is not conclusively
presumed from the fact that defendant af-

State v. Bjornaas, 88 Minn. 801.

82. Insttuctions stating such facts are
not objectionable as commenting on the evi-
dence and need not state that defendant iv
not required to repudiate the presumption
beyond a .reasonable doubt. State v. Py=s-
cher [Mo.] 77 8. W. 836. .

83. On forgery of a deed, statements of
a deceased heir of the grantor, that the
grantor executed the deed to defendant, is
hearsay. State v. Pyscher [Mo.] 77 S. W.
838. Grantor’s indecbtedness to defendant
cannot be shown though witnesses for the
state had testified that defendant stated
that he had loaned money to the grantor and
had no writing to show for it. Id. Where
the charge Is forgery of orders for certain
goods, a person sent to verify the orders
may be allowed to testify that he could not
find defendant at his home or in the vicin-
ity. State v. Prins, 117 Iowa, 606. Evidence
is admissible to show that the instrument
alleged to be a forgery is In defendant's
writing. Richle v. Com., 24 Ky. L. R. 1077,
70 8. W. 629,

84. Neall v. U. 8. (C. C. A.) 118 Fed. 899.

88. To show authority to sign, or reason-
able grounds for believing in such authority.
People v. Weaver, 81 App. Div. (N. Y.) 567.
To show forgery of a bail bond. Richie v.
Com., 24 Ky. L. R. 1077, 70 8. W. 629. To
go to the jury on forgery of note. State
v. Milligan, 170 Mo. 216. To sustain a con-
viction for alteration of notes as against a
contention that the alteration was justified
by a course of dealing between the partfes.
Towles v. U. 8, 19 App. D. C. 471. To justify
conviction of uttering and passing a note
knowing that the names of sureties had
been forged thereon. State v. Caudle, 174
Mo. 388. To sustain a conviction for forgery
of a deed. State v. Pyscher [Mo.] 77 8. W.
836. Defendant’'s possession of the forge:!
paper need not be shown. Richie v. Com.
24 Ky. L. R. 1077, 70 8. W. 629,

86. Evidemce held sufficient to prove the
corpus delict! independent of the confession.
Gray v. State [Tex. Cr. App.] 72 S. W, 858

87. Code Cr. Proc. § 899. People v. O'Far-
rell, 176 N. Y. 823.
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such authority or his good faith in signing it, believing that he had a right,
should be submitted to the jury.®®

Instructions.®®*—On forgery of a deed the jury may be allowed to consider the
fact that the acknowledgment was forged, in determining whether the deed was
forged, and such consideration need not be restricted to the question of intent on
the part of defendant,*® and where the necessity of an intent to injure or defraud
is explained in a portion of the charge, it need not be repeated in a portion instruct-
ing that defendant is guilty, if he forged the instrument with intent to obtain
the money therein specified.®*

Verdict and findings.**—If the indictment contains a count for forgery and
one for utterance of a forged instrument, judgment of guilty of the offense of
forgery may on appeal be altered to conform to a verdict of guilty of uttering.®

Punishment.—A provision for the punishment of forgery of notes, checks or
other instruments in writing for the payment of money or property, does not in-
clude the attaching of a fictitious grantor’s signature to a deed.*

FORMER ADJUDICATION.

§ 1. The Principle (80). tions (64); Matters which might have been

§ 2. Adjudications Operative as Bar—A. In
General (60). B. Nature of Tribunal (61).
C. Nature of Proceeding (62). D. Necessity
that Adjudication should have been on the
Merits (62).

§ 3. Adjudication as Bar—Identity of Ac-

Lé_tll)g'ated (66); Defenses and Counterclaims
(67). )

§ 4. Adjudication as Estoppel.—Persons
Entitled and Concluded (67); Matters Con-
cluded (70).

§ 8. Pleading and Proof (71).

§ 1. The principle—A judgment rendered by a court of competent jurisdic-

tion, determining the rights of the litigants on a cause of action or defense, is
an effectual bar against future litigation over the same right determined by such
judgment, and is for all time, unless reversed or modified, binding on all the parties

and their privies in estate or law.**

§ 2. Adjudications operative as bar or estoppel. A. In general—The adjudi-
cation must be final,*® that is, it must have been a complete disposition of the main

38. Knowles v. State [Tex. Cr. App.] 74
8. W. 7617.

89. An instruction recognizing the duty
of defendant to explain certain facts, need
not inform the jury what facts would be an
explanation. State v. Milligan, 170 Mo. 216.

40. Instruction that while defendant can-
not be found guilty on proof of a forged ac-
knowledgment, it may be considered with
other facts and circumstances as not an as-
sumption that the acknowledgment was
forged. State v. Pyscher [Mo.] 77 8. W. 836.

41. Plemons v. State [Tex. Cr. App.] 72
S. W. 854.

A2. A finding of gullt of forgery and of
“uttering and attempting to pass,” is suf-
ficient. Lawrence v. State [Ark.] 71 8. W.
263.

48. Brady v. State [Tex. Cr. App.] 74 S.
w. 771,

44. Such crime is not included in Pen.
Code, § 476, but is covered by section 470,
punishing forgery or counterfeiting of
deeds. People v. Chretien, 137 Cal. 450, 70
Pac. 305. Where punishment is a maximum
fine of $5.000.00 and imprisonment for not
less than one and not more than fourteen
years, the court does not abuse its discretion
in sentencing one recommended to its mercy
to pay a fine of $1.00 and be imprisoned for

two years. State v. Newton, 29 Wash. 8§73,
70 Pac. 31.

48. BState v. Broatch [Neb.) 94 N. W. 1016;
Martin v. Columbian Paper Co. [Va.] 44 S.
E. 918; Wood v. Carter [Neb.] 93 N. W. 168;
Moores v. State, Id. 733.

46. Baker v. Watts, [Va.] 44 8. E. 929.
Finality is lacking in a verdict without a
judgment (Harris v. Gano, 117 Ga. 934, 44
8. E. 11), or decree vacated or annulled
(Lydick v. Gill [Neb.] 94 N. W. 109; In re
Smith's Estate, 64 A. 174, 204 Pa. 337; Spees v.
Boggs, 64 A. 346, 204 Pa. 504), e. g. reversal of
a judgment of confirmation of special assess-
ments the objections thereto being sustained
and the city given an opportunity to file a
supplemental petition (City of Chicago v.
Hulburt [Ill.] 68 N. E. 786). Order overrul-
ing motion to set aside a subpoena is final
an appeal therefrom having been abandoned
(In re Randall, 87 App. Div. [N. Y.] 245), and
so with failure to take exception to plead-
ings and remedies at law not being available
(Kelly v. Strouse, 116 Ga. 872), and reversal
fn part with order that the judgment as to
certain parties be undisturbed (Stipe v. S8hir-
ley [Tex. Civ. App.] 76 8. W. 307), where cross
writs of error from the same judgment a por-
tion of which is reversed and the remainder
afirmed remand the entire cause for a new
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thing or matter in controversy leaving nothing for the further determination of
the court.”” The principle has no application to pending proceedings,*® or judg-
ments suspended by appeal.** The judgment should be certain,*® but it is not
material which of several defenses was sustained in first action if no new deter-
mining matter is presented in the second.®* The rule of conclusiveness does not
bar a direct attack on the judgment, as for fraud,** but a fraudulent judgment is

conclusive in a collateral proceeding.®®
by the fact of rendition on agreed facts.*¢
(8§ 2) B. Nature of tribunal.—The

A judgment is not rendered inconclusive

adjudication must be that of a court hav-

ing jurisdiction of the parties and subject-matter,”® but within their jurisdiction,
equal conclusiveness is attributed to the judgments of inferior courts, such as pro-
bate and orphans’ courts®® county courts,’” justice courts,”® and the decisions of

trial and no portion of the judgment can
be pleaded as a bar to another suit. Empire
State-Idaho Mining & Developing Co. V.
Bunker Hill & 8. Min. & Concentrating Co.
[C. C. A.] 121 Fed. 973. An injunction hav-
ing been issued and tried contradictorily
with a corporation a second injunction will
not issue when the grounds alleged could
be presented on an appeal Buck v. Mas-
sfe. 109 La. 776. An interlocutory Juag-
ment of a trial judge on an equitable peti-
tion afrmed by the appellate court is not
res judicata unless based solely on a ques-
tion of law. If based on law and evidence
it 1s not binding at the final trial unless the
proof is then substantially the same as at
the interlocutory hearing. Collins v. Carr,
116 Ga. 39.

47. Agnew v. Omaha Nat. Bank [Neb.]
96 N. W. 189.

48. Tampa Waterworks Co. V. City of
Tampa [C. C. 8. D.] 124 Fed. 982,

49. Hennessy v. Tacoma Smelting & Re-
fining Co. [Wash.] 74 Pac. 584; Cline V.
Hackbarth, 27 Tex. Civ. App. 391. Contras
In Florida a judgment Is not rendered in-
admissible in evidence when offered in evi-
dence as an estoppel in another action be-
tween the same parties by the fact that
when offered in evidence & writ of error
therefrom with supersedeas was pending In
the supreme court. Reese V. Damato [Fla.]
83 Bo. 463. A decree in chancery in pro-
cdedings to foreclose trust deed is admissi-
ble in ejectment founded on the deed not-
withstanding a writ of error had been prose-
cuted and a supersedeas granted. Brown V.
Schintz, 208 Ill. 1836.

s0. In replevin the right of possession
of the property involved is not res judicata
unless that question is tried and passed upon
with certainty. Gelser Mfg. Co. v. Berry,

Pac. 202,
{okL] 70 Ins. Co. v. Board of Com'rs

51. Aetna Life
of Hamilton County, Kansas [C. C. Al 117
Fed. 82. A former judgment based upon a

nding for defendant which does
:::‘e;?slclgse which one of several defenses
therein was sustained estops plaintiff there-
in from maintaining a second action between
the same parties on different causes of ac-
tion In which the same defenses are inter-
posed and the same issues presented that
were made in the earlier action. Aetna Life
Ins. Co. v. Board of Com'rs of Hamilton
County, Kansas [C. C. A.] 117 Fed. 82. In
the absence of proof that an issue actually
was tried and determined in arriving at a

former judgment it is conclusive by way of
estoppel only as to those facts which neces-
sarily were involved and without proof of
which 1t could not have been rendered.
Waterhouse v. Levine, 182 Mass. 407. Where
a judgment can be urged as res judicata on
a particular issue only and could have been
rendered on either of several issues and the
record is silent on the particular issue the
judgment is not conclusive of the issue in a
subsequent suit. Budlong v. Budlong [Wash.}
78 Pac. 783. .

52. Campbell v. Bherley [Ky.] 76 8. W.
540; Same v. Sherley’'s Adm'r, Id. Collusive
action to deprive one of rights in action for
wrongful death. De Garcia v. 8an Antonio
& A. P. Ry. Co. [Tex. Civ. App.] 771 8. W.
276. A judgment in ejectment is not con-
clusive where entered wrongfully under an
amicable action and confession. Buchanan
v. Banks, 208 Pa. 599.

53. Plaintiff {n an action may not treat the
judgment therein as a nullity on account of
fraud of defendant in procuring {its rendi-
tion. Oster v. Broe [Ind.] 64 N. B. 918.

84. First Nat. Bank v. City Nat. Bank, 182
Mass 180.

85. Tremblay v. Aetna Life Ins. Co. [Me.]
55 A. 509; Miles v. Ballantine [Neb.] 98 N.
'W. 708; Russell v. McCarthy [Neb.] 97 N. W.
644; Logan County v. McKinley-Lanning
Loan & Trust Co. [Neb.] 97 N. W. 642. De-
cision of priority by justice on foreclosure
of mechanic’s lien. Wilson v. Lubke (Mo.] 76
S. W. 602. Decree rendered on appearance
by properly authorized attorney conclusive.
Missouri, K. & T. Ry. Co. v. Allen [Kan.]
73 Pac. 98. Where a decree establishing
a will is void for want of jurisdiction there
is a sufficient controversy between the par-
ties to support a subsequent compromise un-
der laws allowing the supreme court to ad-
mit wills to probate under such compro-
mises though the probate decree had not been
set aside [Mass. Rev. Laws, o. 148, § 16).
Bartlett v. Slater, 66 N. B. 73, 182 Mass.
208.

56. May v. Boyd, 97 Me. 398; Wilson v.
Smith, 117 Fed. 707:; Snyder v. Murdock
[Utah] 78 Pac. 23. The effect of a surro-
gate's decree on an accounting as to mat-
ters not litigated and questions not 4ai-
rectly passed upon is not precisely the
same as the effect of a judgment of a court
of general jurisdiction and the fact that
as to such matters and questinns it was

erroneous does not create a binding prece-
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officers and boards exercising judicial functions.*® Conclusive effect will be given
to the judgment of a court of another jurisdiction, as between state and federal

courts,®® courts of sister states,’! and as between the courts of this country and

courts of general jurisdiction in foreign lands.®?
(§ 2) C. Nature of proceeding or action—The doctrine applies to habeas
" corpus proceedings,®® partition,** mandamus,*® probate proceedings,®® taxation of

costs,®” and as between legal and equitable remedies.®
ceedings by insanity commissioners are not conclusive.®®

Findings in ex parte pro-
Where alternative reme-

dies are given as in replevin, a party is not deprived of rights under both alterna-
tives by reason of failure to immediately avail himself thereof.™

Where taxes were paid under protest, the action of county boards of equaliza-

tion in refusing to strike the property from the tax rolls is not conclusive in an

action under a statute allowing recovery of taxes illegally exacted, as failure to
_appeal to the board would have barred relief under the act.” -

(§ 2) D. Necessity that adjudication should have been on merits.—The

adjudication to be conclusive must have been on the merits,” mere nonsuits,” and

?;nt. In re Hunt's Estate, 41 Misc. (N. Y.)

57. A county court in Illinois has juris-
diction of settlement in assignment pro-
ceedings and its action thereon is conclu-
sive on creditors. Taylor v. Seiter, 199 IllL
566.

88. A judgment of a justice of the peace
for possession of chattels Is a conclusive
adjudication of the right of possession as
found by the judgment. Edmonston V.
Jones, 96 Mo. App. 83.

59. Conclusions of the land department in
contest proceedings. Brett v. Meisterling,
117 Fed. 768; Jordan v. Smith [Okl.] 73 Pac.
308. Decisions of immigration officers in
deportation proceedings. U. 8. v. Lue Yee,
124 Fed. 803. Action of county commis-
sioners in allowing claims and settling ac-
counts with officers. Mitchell v. Clay County
[Neb.] 96 N. W. 673. Orders of state board of
tax commissioners reducing valuation of
special franchises. People v. Priest, 856 N.
Y. Supp. 236. Determination of commission-
ers apportioning liability for construction
of a bridge. State v. Bangor [Me.] 56 Atl
589. Action of county commissioners de-
termining questions as to. validity of war-
rants. Mitchelltree School Tp. v. Hall [Ind.
App.] 68 N. E. 919. Findings of excise com-
missioners in Missouri. Cooper v. Hunt
[Mo. App.] 77 8. W. 483. But not conclu-
sions of law of federal departmental officer
(Buffalo L. & E. Co. v. 8trong [Minn.] 97
N. W. 575), nor mere opinions of superin-
tendent of insurance as to rights of parties
based on ex parte statements (Calandra v.
Life Ass'n, 84 N. Y. Supp. 498), nor deci-
sions of the land department as to rights of
Indians under allotments (8loan v. U. 8,
118 Fed. 283).

60. Deposit Bank v. Board of Council-
men, 24 Sup. Ct. 164, 48 Law. .
Bracken v. Milner [Mo. App.] 73 8. W. 225;
Commercial Pub. Co. v. Beckwith, 188 U. 8.
567, 47 Law. Ed. 698; Eastern B. & L. Ass'n
v. Williamson, 189 U. 8. 122, 47 Law. Ed. 736.
A judgment denying a debtor a discharge
under a state insolvency law will not pre-
vent his discharge from such debt in bank-
ruptey where there is no proof of the ground
on which the state judgment was based. In
re Bybee, 124 Fed. 1011.

—
.

61. Dunn v. Dilks [Ind. App.] 68 N. E.
}gg:; Tunnicliffe v. Fox [Neb.) 94 N. W.

62. Strauss v. Conried, 121 Fed. 199.

63. Gaster v. Btate [Wis.] 94 N. W. 787.
Decree in habeas corpus giving possession
of child to one parent not ¢onclusive to pre-
sent review of matter under changed cir-
cumstances (Everitt v. Everitt, 29 Ind. App.
508), which must be shown (In re Lederer,
38 Misc. [N. Y.] 668).

64, Curtis v. Zutavern [Neb.] 93 N. W.
400; Rice v. Donald [Md.) 66 Atl. 620. Par-
ticularly where the laws require the court
to declare the titles and interests of the par-
ties. Bartley v. Bartley, 172 Mo. 208.

65, State v. Hartford S8t. R. Co. [Conn.}
56 Atl 606. .

66. Validity of a claim (Robertson v.
Robertson, 24 Ky. L. R. 2020, 72 8. W. 813),
for counsel fees (Nash v. Wakefield, 30 Wash.
581, 71 Pac. 33).

67. Hadwin v. S8outhern R. Co. [8. C.] 46
8. E. 1019.

68. A judgment at law on the question of
an estoppel i8 res judicata of that question
when raised in a subsequent suit in equity.
Condit v. Bigalow, 84 N. J. Eq. 504.

69. Finding of residence. Brown v.
Lambe, 118 Iowa, 404. Finding of insanity
is prima facie evidence of probable cause for
the proceeding but not conclysive. Figg v.
Hanger [Neb.] 96 N. W. 658.

70. Johnson v. Boehme, 66 Kan. 72, 71
Pac. 248.

71. Pol. Code Cal. § 8819. Columbia Sav.
Bank v. Los Angeles County, 137 Cal. 467,
70 Pac. 308.

72. Gendron v. Hovey [Me.] 56 Atl. 583;
Coleman v. Howell, 131 N. C. 125; Vankirk
v. Patterson, 204 Pa. 317; Mullaney v. Mul-
laney [N. J. Err. & App.] 64 Atl. 1086; Wil-
llamson v. McCaldin Bros. Co. (C. C. A.)
122 Fed. 83; Randolph v. Hudson [Okl.] 71
Pac. 946; Waterhouse v. Levine, 182 Mass.
407; City of Anderson v. Fleming, 160 Ind. 697;
Walsh v. Walsh [Neb.) 95 N. W. 1025; Hoover
v. King [Or.] 72 Pac. 880; Willey v. Decker
[Wyo.] 73 Pac. 210. Nonsuit not suficient.
Union Bank v. Nelson [Wash.] 73 Pac. 372;
Willoughby v. Stevens, 132 N. C. 254; Shuffie-
barger v. Blanchard [Va.] 44 8. E. 951; Scott v.
Black. 96 Mo. App. 472. A decree of_ inter-
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dismissals not touching the x;nerits," as for insufficiency of pleadings,”™ or affida-
vits,’® want of jurisdiction,” defect of parties,”® form of remedy,’” or timeliness of
action,*® will not operate as a bar, and so generally as to dismissals without preju-

dice.®!

There is generally a want of determination on the merits in denial of

motions,*? the grant of provisional orders,®® or the denial of relief for failure to com-

pleader will conclude a defendant thereto as
to the fund in controversy though his right to
sue at law is not enjolned. McMurray v. Sis-
ters of Charity, 68 N. J. Law, 812. The
denial of a prayer for support in a sister
state on the ground that the parties had
been divorced in the domestic court is not
res judicata in a suit to set aside the decree
of divorce because procured by fraud. Ever-
ett v. Everett, 76 App. Div. (N. Y.) 369.
Where the question of homestead rights was
passed upon in an action for the appoint-
ment of a receiver it could not be again
raised on a motion to discharge the receiver.
First Nat. Bank v. Ashley [Neb.] 88 N. W.
685. A general denial puts in issue the
question whether rent under a lease was
due under a yearly lease and that question
being determined concludes lessor’s assigns
to recover rent for balance of year. Anhalt
v. Lightstone, 89 Misc. (N. Y.) 822.

Dismissal on the merits. Schultz v. Schultz
[Wis.] 95 N. W. 161; Larkins v. Lindsay [Pa.]
55 Atl. 184; Hirshbach v. Ketchum, 40 Misc.
(N. Y.) 306; Day v. Mountin, 89 Minn. 297.
A Judgment dismissing a counterclaim on
merits on evidence of plaintiff solely, the
defendant falling to appear is res judicata.
Groton B. & M. Co. v. Clark Pressed Brick
Co., 126 Fed. 662. An order by a federal
court dismissing a bill against members of
a irm on the ground that some of the part-
ners were citizens of the same state neces-
sarily determined that they were neces-
sary parties and prevented leave to amend
by striking out such namcs and allowing
suit to proceed agalnst remaining defend-
ants. Raphael v. Trask, 118 Fed. 678. A
final judgment dismissing & complalint will
not operate as a bar unless it expressly ap-
pears that it was rendered on the merits
[Rev. Code Clv. Proc. N. Y. § 1209]. QGlen-
coe Granite Co. v. City Trust, 8. D. & 8.
Co. (C. C. A.) 118 Fed. 886.

738. Code N. C. §§ 144, 166. Prevatt v.
Harrelson, 132 N. C. 250; Galletto v. Sera-
fino, 40 Misc. (N. Y.) 671. An action by a
receiver against a stockholder to enforce a
compromise agreement for the settiement
of the stockholder’s lability in which a
voluntary non-suit is entered will not bar
a subsequent suit to recover the assess-
ment. the stockholder having failed to carry
out the compromlise agreement. McClaine
v. Rankin (C. C. A.) 119 Fed. 110. A non-
suit as to trespass on a portion of a tract
of land will not bar action by transferees of
plaintiff against transferees of defendant
as to balance of land set out in former dec-
laration. Cassidy v. Mudgett, 71 N. H. 491,
A judgment on a counterclaim on defend-
snt's fallure to appear has the effect of a
nonsuit as to the counterclaim and is not
res judicata. Honsinger v. Union C. & G.
Co.. 176 N. Y. 229.

74, Fischbeck v. Mielens [Wis.]) 96 N. W.
436. Dismissal on demurrer. Clark v. Pence
{Tenn.] 76 8. W. 885. Dismissal of counter-
claim for failure of proof will not bar ac-

tion by defendant on cause stated in coun-
terclaim. Jarvis v. N. Y. House Wrecking
Co., 84 N. Y. Supp. 191. Where individual
sued with city for negligence was success-
ful on his plea of limitations the judgment
against the city would not be res judicata
of the individual's negligence or of his lia-
bility over to the city in an action by the
city against him. Richmond v. Sitterding
[Va.] 43 8. E. 662. A consent decree in suit
on mechanic’'s lien dismissing as to a wife
and taking judgment against the husband
alone will not bar subsequent proceedings
in ald of execution or by creditor's bill.
Brand v. Connery [Mich.] 92 N. W. 784,

76. Von Tobel v. Stetson, etc., Mill Co.
[Wash.] 73 Pac. 788. A ruling of a district
judge vacating a temporary injunction on
the ground of insufficlency of petition does
not preclude another judge when the cause
comes before him on final hearing from
rendering a decree according to the prayer
of the petition. Commercial State Bank v.
Ketchum [Neb.] 96 N. W. 614.

76. Lebanon v. Knott, 24 Ky. L. R. 1992.
72 8. W. 790.

77. Lake County Com'rs V.
[Colo.] 71 Pac. 1104.

78. Montgomery v. Delaware Ins. Co. [S.
C.] 456 B. E. 934.

79. Donaldson v. Nealis, 108 Tenn. 638.
A decree dismissing a bill for specific per-
formance of a contract for sale of chattel be-
cause of selection of wrong remedy does
not adjudicate the rights of the parties un-
der the contract. McNamara v. Home L. &
C. Co. (C. C. A)) 121 Fed. 797. A judgment
that one may not recover against a county
on contract made with an officer thereof
does not prevent the party from pursuing a
proper remedy for services rendered. Gib-
boney v. Board of Chosen Freeholders (C. C.
A.) 122 Fed. 46.

80. Action prematurely brought and
denial of rellef on that ground. Barker v.
Tenn. Pav. Brick Co., 24 Ky. L. R. 1524. T1
S. W. 877. Dismissal by probate court oY
creditors’ petition for accounting on the
ground that the proceeding was barred by
limitations does not bar action by the cred-
itors to compel the executor to sell real es-
tate to pay the debt. Holly v. Gibbons [N.
Y.) 68 N. E. 889.

81. Hibernia 8. & L. 8oc. v. Portener, 139
Cal. 90, 72 Pac. 716; Hawkins v. Mapes-Reeve
Const. Co., 82 App. Div. (N. Y.) 72;: Newberry
v. Ruffin [Va.] 45 8. B. 733. Dismissal with-
out prejudice dy plaintiff after reversal of
a decree in his favor will not bar a suit at
law for the indebtedness. Kendall v. Selby
[Neb.] 92 N. W. 178. The commencement
of replevin and its dismissal without preju-
dice and delivery of property to defendant
will not bar a subsequent action therefor.
Cinfel v. Malena [Neb.] 98 N. W. 165.

83. Refusal of motion for a reference or
an accounting. Gregory v. Perry [S. C.) 45
8. E. 4. Denial of a motion on the ground
of timeliness. Allis v. Hall [Conn.] 5¢ At)

Schradsky
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ply with precedent statutory requirements.®* A deccree sustaining a demurrer to a
bill is res judicata only as to the precise point presented by the pleadings and de-

termined by the ruling on the demurrer.®®

Rulings of an appellate court are not

res judicata between the parties where the judgment is reversed and dismissed for

want of prosecution by the trial court.®®

§ 3. Adjudication as bar. Identities between first and subsequent actions.—
To make plea effective there must be a concurrence of two things, identity of
the subject-matter and identity of persons and parties.®* The parties must be
identical,®® and must sue or be sued in identical capacities,® but need not in the
subsequent action occupy the same relation as plaintiff and defendant,*® and there
must be identity of subject-matter and issues,” and the adjudication does not ap-

637. A judgment overruling a motion by a
mortgagee to discharge attached property.
Bishop v. Smith [Kan.] 72 Pac. 220. An or-
der of a federal court denying a motion to
set aside an assignee's sale of all the in-
terest of the bankrupt in property is not res
judicata on the question whether the bank-
rupt had any Interest {n the property.
Cramer v. Wilson, 202 Ill. 83. A ruling on
a motion for the removal of a receiver on
the ground that he is a stockholder and hence
not a suitable party to enforce stockholders’
liability to creditors of bank does not adju-
dicate the question whether the corpora-
tion 18 a banking Institution within the
meaning of a constitutional provision.
Hamfilton Nat. Bank v. American L. & T. Co.
[Neb.] 92 N. W. 189.

88. An order setting aside premises as a
homestead during administration and grant-
ing monthly allowance is a provisional order
and not res judicata on fhe question of
homestead. Lloyd v. Lloyd [Wash.] 74 Pac.
1061,

84. Failure to pay costs of former sulit.
Sweeney v. Sweeney [Ga.] 46 8. E. 76. Falil-
ure of action of forcible entry and detainer
for want of the statutory notice to quit
will not bar actlon after service of notice.
Burkholder v. Hollicheck [Neb.] 96 N. W.
860.

85. Dennison Mfg. Co. v. S8charf Tag, L.
& B. Co. (C. C. A.) 121 Fed. 313. A judg-
ment for defendant on plaintiff’s electing to
stand on his complaint on the court’s sus-
tailning a demurrer thereto for the recovery
of money due under a statute is not res
judicata where the complaint was fatally de-
fectlve for fallure to aver a demand for an
accounting. Terre Haute & I. R. Co. v. State.
159 Ind. 438. The fact that a former action
by the state against a raflroad under a
charter allowing the state to share in profits
was brought under an agreement to sub-
mit the question of liability will not make
a judgment for defendant on demurrer res
judicata in a subsequent action for account-
ing, the agreement referring only to existing
facts without reference to a demand for an
accounting. Id.

88. Gilhert v. American Surety Co. (C. C.
A.) 121 Fed. 499.

87. Lindauer Mercantile Co. v. Boyd [N.
M.] 70 Pac. 568; Champ Spring Co. v. Roth
Tool Co.. 96 Mo. App. 518; Fiene v. Kirchofr
[Mo.] 76 S. W. 608; Fricke v. Wood [Tex.
Civ. App.] 71 S. W. 784; O'Connor v. Byrne,
83 N. Y. Supp. 665;: Hartford F. Ins. Co. v.
ing [Tex. Civ. App.] 73 8. W. 71; Reed v.

Provident 8. L. Assur. Soc., 79 App. Div. (N.
Y.) 163; Swennes v. Sprain [Wis.] 97 N. W.
511. Principle {8 applicable to prevent suit
against bondsmen of official where bonds-
men for his preceding term were sued for
the same delinquency. Work v. Kinney
[Idaho] 71 Pac. 477. Judgment in an action
on an official bond will not bar another ac-
tion on a different bond for another term,
the parties and the cause being different.
Brady v. Pinal County [Aris.] 71 Pac. 910.
To establish the defense of res judicata it
should appear that the parties and the is-
sues in the action were the same and that
the question which it is proposed to litigate
agaln was necessarily involved or decided by
the former judgment. Muller v. Naumann,
86 App. Div. (N. Y.) 387.

88. Cutler-Hammer Mfg. Co. v. Hammer,
124 Fed. 222; Bllss v. Ward, 198 I1l. 104; Sea-
bury v. Fidelity Ins., T. & 8. D. Co., 206 Pa.
234. Persons injured by wiliful negligence
are mnot precluded from recovering exem-
plary damages by the fact of the recovery
in a prior action by another person injured
in the same accident. Griffin v. Southern
R., 66 8. C. 122. Where an action was
brought for services, the fact that another
action was pending between plaintiff and
nne of the parties to which action the other
defendant was not a party will not operate
;;oa bar. Linton v. Cathers [Neb.] 97 N. W.

88. Trustee. Farmers’ L. & T. Co. v. Es-~
sex, 66 Kan. 100, 71 Pac. 268.

80. Plaintiff and defendant were joint de-
fendants in the prior action. Baldwin v.
Hanecy, 204 Ill. 281,

#1. Maynard v. Newton, 116 Ga. 195;
Rosenthu: v. Rudnick, 76 App. Div. (N. Y.)
624; Brown v. Missouri Pac. R. Co., 96 Mo.
App. 164; Kelley & L. Milling Co. v. Adams
[Ark.] 78 8. W. 49; Baker v. Bailey, 204
Pa. 624. Taxability of property—no change
since decision affecting taxes for former
vears. N. J. Junction R. Co. v. Jersey City
[N. J. Law] 66 Atl. 121; Defries v. McMeansg
[Iowa] 97 N. W. 86. Separation for deser-
tion bars divorce for same cause by opposite
party. In re Heins' Estate, 22 Pa. Super.
Ct. 31. A second suit may not be maintainea
against a pledgee for the same rellef by
merely alleging a different source of title.
Shinkle v. Vickery, 117 Fed. 916. Where the
heirs at law of an estate have recovereQ
against the administrator's judgments de
bonis testatoris and de bonis proprifs theyw
cannot for the same cause recover another
judgment de bonis proprils against the ad-~
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ply to matters arising after the termination of the earlier suit,’® as in actions for
taxes,”® or licenses for different years,®* or successive elections.”®* So an action
defeated on the ground of a breach of warranty will not prevent an action for
the value of the article sold.*® The invalidity of a municipal contract as exceeding
the debt limit will not prevent recovery against property owners for work already
done.*” The estoppel exists, although the demand in the two cases is not the same,
if the question upon which the recovery in the second case depends has been before
decided under like conditions between the same parties or those in privity with

ministrators on their bond. Ross v. Battle
[Ga.]) 45 8. E. 262. Where subject-matter
substantially identical and new matter could
have been Included a decree dismissing an
intervening petition to establish a maritime
lien will be res judicata. The New Bruns-
wick, 125 Fed. 687.

Causes lacking fidentity: Settlement of
replevin suit by entry of judgment for plain-
tiff and suit against officer for trespass in
making levy. Steuer v. Maguire, 182 Mass.
676. Allowance of claims against decedent
for excess in purchase price paid by co-
tenant and suit for partition and to enforce
llen. Funk v. Seehorn [Mo..App.] 74 8. W.
445. Rent against tenant and purchaser of
crop as garnishee and action against latter
for balance unsatisfled by execution on judg-
ment. Belshe v. Batdorf, 98 Mo. App. 627.
Action on note and judgment referring to
stocks withheld by defendant. Siebert v.
Steinmeyer, 204 Pa. 419. Divorce and hus-
band’'s llability to penalty for abandoning
wife whom he married to avold prosecution.
State v. Lannoy, 80 Ind. App. 335. Decision
as to right on ticket and qualification to
hold oMice when elected. Fordyce v. State,
115 Wis. 608. Ejectment and claim of in-
terest in common with plaintiffs under after
acquired title. Carter v. White, 131 N. C.
14. Judgment against surety on note and
action against plaintiff for conversion of
property pledged to secure notes. Memphis
City Bank v. Smith [Tenn.] 76 8. W. 1065.
Recovery of damages for construction of
road on street and action for damages for
change of grade. Louisville & N. R. Co. v.
Cumnock, 25 Ky. L. R. 1330, 77 8. W. 933,
Dental of foreclosure for invalidity of mort-
gage and action on the note secured there-
by. Curtin v. Salmon River H. G. M. & D.
Co. [Cal.] 74 Pac. 861. Prosecutions under
different ordinances. Boyd v. Board of Coun-
cilmen [Ky.] 77 8. W. 669. Forcible entry
to recover possession and ejectment to re-
cover land. Swanson v. 8mith [Ky.] 77 8.
YW. 700. Decree denying divorce and action
for separate support. Ingram v. Ingram
[Vt.] 66 AtL 6. Decree against the wife in
proceedings for support and suit by the wife
to cancel leases of her premises made by
her husband, and to restrain him from in-
terfering with her separate property. Dor-
ity v. Dority [Tex. Civ. App.] 70 8. W. 338.
A judgment against defendant on question of
ownership of a team and that it was bought
as agent of another and counter claim by
him for money of his own pald as part of
the price. Clift v. Mercer, 79 App. Div. (N.
Y.) 369. Mandamus directing election and
contest of such election. People v. Knopf.
198 Il 340. Allowance of exemption from
taxation not conclusive against assessment
for publie improvemeat. Kan. City Exp.

cm' u'. vol. H-

Driving Park v. Kan. City [Mo.] 74 8. W.
979. A judgment entered to enforce an at-
torney's lien does not estop the defendant
from suing for breach of a compromise
agreement theretofore made that the action
should be discontinued without further
costs. Rosenthal v. Rudnick, 76 App. Div.
(N. Y.) 624.

93. Tampa v. Tampa Waterworks Co.
[Fla.] 84 80. 631. Recovery of commission by
a broker for lease of premises will not bar
action by broker’'s assignee for commissions
on a sale that followed the lease of the
premises, though the demands were not
legitimately the subject of distinct actions
and might have been combined. Goldshear
v. Barron, 85 N. Y. Supp. 895. In a bill be-
tween partners for the settlement of ac-
counts a former distributlon of another fund
raised from the partnership property, with
notice to all interested parties was not res
judicata in the distribution of a subsequent
fund even as to parties to the first distribu-
tion. 8tockdale v. Maginn [Pa.] 56 Atl,
440. An act allowing plaintiff in trespass
to land of a continuing nature to recover
to the time of trial on giving notice does
not apply to other causes arising after the
commencement of the action though of sim-
flar character. Pantall v. Rochester & P.
C. & I. Co., 204 Pa. 168. An action for dam-
age to property by obstruction of sewer
is not barred by a prior judgment for in-
juries previous to those complained of.
Houston, E. & W. T. R. Co. v. Charwaine
[Tex. Clv. App.] 71 8. W. 401.

88. Yazoo & M. V. R. Co. v. Adams [Miss.]
22 So. 937; Woolley v. Louisville, 24 Ky. L.
R. 13567, 71 8. W. 893. Condltions on which
exemption granted having changed. In re
Dille, 119 Iowa, 678.

94, State v. American Sugar Refining Co.,
108 La. 603.

03. A judgment holding invalld an elec-
tion attempted to be held the year of a
general election is not res-judicata as to the
power to hold the election at a later gen-
eral election. 8tate v. Moores [Neb.] 96 N.
W. 1011,

96. Manitowoc B. B. Works v. Manitowoc
Glue Co. [Wis.] 87 N. W. 615; Cox v. Wiley,
183 Mass. 410. A judgment for defendant
in an actlon on & special contract for ma-
chinery, the petition setting out the contract
performance by plaintif and nonpayment
by defendant and answered by a general
denial, did not prevent an action on the im-
plied contract to pay the reasonable wvalue
of the machinery retalned by defendant, the
former judgment being res judicata only as
to whether plaintiff performed the contract.
Arthur Fritsch F. & M. Co. v. Goodwin Mfg.
Co. [Mo. App.] 74 8. W. 186.

97. Davenport v. Allen, 120 Fed. 178
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them.®® A decree passing on the validity of an ordinance will not prevent contest
of its validity on other grounds in another procecding.®®

Matters which might have been litigated.—The rule as to identity of issues
is broad emough to conclude not only as to matters actually litigated but as to
every ground which might have been presented and determined under the issues
made,! and one may not urge a defense which he failed to make when he had an

opportunity,? unless he had no knowledge of the existence of the defense.?

The

principle does not allow a defeated suitor to raise the same question, though later
averred with more particularity;* or in a different form.® The rule is limited to
such matters only as might have been used as a defense, and such matters as, if
considered in the later action, would involve an inquiry into the merits of the
former judgment,® and of course has no reference to matters that could not have
been litigated,” as where the relief demanded could not have been granted in the
first action or proceeding.® The rule prevents splitting entire demands,® as where

#8. Penfleld v. Potts & Co. (C. C. A.) 126
Fed. 476.

99. Mercer County Tractlion Co. v. United
N.J. R. & C. Co., 64 N. J. Eq. 588.

1. Tinker v. Babcock, 204 Ill. 671; Downey
v. People, 205 Ill. 230; Lee v. Smith [W. Va.]
46 S. E. 352; Riverside County Sup'rs V.
Thompson (C. C. A.) 122 Fed. 860; N. Y.
1.. Ins. Co. v. Weaver's Adm'r, 24 Ky. L. R.
1086, 70 8. W. 628; Moran v. Vicroy [Ky.]
77 8. W. 668; Springer v. Darlington, 198 Il
121; In re Assessment of Property of N. W.
University ([I1l.] 69 N. E. 1756; Hanley V.
Beatty (C. C. A.) 117 Fed. 59; Aetna L. Ins.
Co. v. Hamilton County Com'rs (C. C. A.)
117 Fed. 82; Anderson v. West Chicago S8t.
R. Co., 200 I1. 329; Hilgerson v. Hicks, 201
I11. 374; Pennsylvania Co. v. Bond, 202 Ill,
95; Horton v. Simon [Neb.] 97 N. W. 604;
Newman v. Gates [Ind. App.] 67 N. E. 468;
Schlemme v. Omaha Gas Mfg. Co. [Neb.] 96
N. W. 644; Baird v. Connell [Towa] 96 N.
W. 863; Reynolds v. Lyon County [Iowa]
96 N. W. 1096; Dixon v. Caster, 65 Kan. 739,
70 Pac. 871; Lake County Com'rs v. Johnson
{Colo.] 71 Pac. 1106; Rucker v. Langford,
138 Cal. 611, 71 Pac. 1123; Probate Ct. v.
Potter [R. I.] 65 Atl. 624; Stroup v. Pepper
[Kan.] 73 Pac. 896; Brand v. Garneau [Neb.]
93 N. W. 219; Jones v. Silver, 97 Mo. App.
231; Bond v. Carter [Tex. Civ. App.] 73 S.
'W. 45; Graves v. Currle, 132 N. C. 307; Sut-
ton v. Hancock [Ga.] 46 8. E. 504; Torrence
v. Bhedd, 202 Ill. 498; Wood v. Wood, 134
Ala. 667. Applles to prevent recovery of por-
tion of salary due at time of former action.
Jenkins v. Scranlon, 205 Pa. 598. Conclu-
sive as to facts or matters which it was
necessary to decide as grounds for the de-
cision given by the verdict or judgment.
Harper, etc.,, Co. v. Mountain Water Co. [N.
J. Eq.] 56 Atl. 297.

2. Evans v. Pledmont Nat. B. & L. Ass'n,
117 Ga. 940; Cannon v. Castleman [Ind.] 69
N. E. 455; Paul v. Thorndike, 97 Me. 87;
Mengert v. Brinkerhoff, 67 Ohlo St. 472. A
party to a suit failing to claim a defense
based on usury is thereafter concluded as
to such defense. Snyder v. Middle States
L., B. & C. Co., 62 W. Va. 655.

8. A wife sued with her husband having
no knowledge of facts releasing her from
fiability as surety on notes sued on may
urge such release in a subsequent bill to
restrain the enforcement of the judgment in

ejectment and for the surplus arising from
the sale of the mortgaged premises. White
v. Smith, 174 Mo. 186.

4. The decision of an appellate court on
appeal from a judgment denying a new trial
for misconduct of a jury is res judicata on
a subsequent motion on the same grounds
on aflidavits setting forth misconduct with
more particularity. State v. Mortensen
[Utah] 74 Pac. 120.

8. Where objections to jurisdiction have
been made and overruled no second objec-
tion can be admitted however variant. Ab-
beville E. L. & P. Co. v. Western E. Supply
Co., 66 8. C. 328.

6. Martin v. Abbott [Neb.] 96 N. W. 856.

7. Meyer v. Moss, 110 La. 132; Adams v.
Church, 42 Or. 270, 70 Pac. 1037, 59 L. R. A.
782; In re Irvin, 84 N. Y. Supp. 707; Farmer
v. Farmer & Son Type Founding Co., 83 App.
Div. (N. Y.) 218; Middleworth v. Blackwell,
82 N. Y. S8upp. 704. Failure of an assignee
of a mortgage to ask a personal judgment
against the assignor on a suit to foreclose
does not bar a subsequent suit against the
assignor for the deticlency, McLaughlin wv.
Durr, 76 App. Div. (N. Y.) 76. Denial of ex-
oneretur is not res judicata of bail's general
liability on the bond. People v. Hathaway
[I1l.] 68 N. E. 1063.

8. A judgment In one county as to the
location of a ferry will not bar action in
another county by the same parties to estab-
lish the ferry at the same place if the com-
missioners could give relief not given by
the commissioners of the first county. Rob-
inson v. Lamb, 131 N. C. 229. Judgment in
quo warranto is not res judicata in action
for fees of office, the fees and emoluments
of the office not being recoverable in such

proceeding. McCall v. Zachary, 181 N. C.
466
9. Mallory v. Dawson Cotton Oil Co. [Tex.

Civ. App.] 74 8. W. 953; Hancock v. White
Hall Tobacco Warehouse Co. [Va.] 46 S. E.
288. A recovery for a part of the goods
wrongfully levied on by a sheriff bars a
later action between the parties to recover
for the remainder, although sold under other
attachments. Burdge v. Kelchner, 66 Kan.
642, 72 Pac. 232. Foreclosure of lien for con-
tract price of removal of bulldings is not
barred as splitting demands, where laborers
have previously foreclosed a len for
amounts due them on account of their work
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the injury is of a permanent character,'® otherwise where a nuisance is not of a
permanent character.!* A judgment on the first of a series of notes is not con-
clusive of the whole transaction, unless it appears that the defense extended to
the entire subject-matter of the controversy.!? The judgment in an action against
a township on certain coupons is not binding as to the validity of the bonds in
subsequent action on other coupons.!® Equity will relieve a party from the effect
of a bar caused by splitting a cause of action through an honest mistake by vacating
the judgment urged as a bar to the prosecution.!*

When the second suit is upon a different cause of action but between the
same parties as the first, the judgment in the former action is an estoppel in the
latter as to every point and question which was actually litigated and determined
in the first action, but it is not conclusive as to other matters which might have

been but were not litigated or decided.*®

The doctrine of inclusion of matters within the scope of the litigation is a

common law doctrine and does not obtain in Louisiana.

In that state the statute

limits the adjudication to the matter of the demand.'®

Defenses and counler cluims.—Right to sue upon a counter claim or set off
is not lost by failure to sct up same in action against defendant.'?

§ 4. Adjudication as estoppel. Persons entitled to claim.—The estoppel may
be urged only by parties or privies; it is not available to a stranger.?®

Persons concluded.—The adjudication concludes the parties to the action,®

and their privies in estate or interest.** Strangers are not bound.

under the contract. Boucher v. Powers
[Mont.] 74 Pac. 942. Judgment for breach of
a contract allowing stipulated damages for
each breach thereof will not preclude actions
for subsequent breaches. Menges v. Milton
Piano Co., 96 Mo. App. 611,

10. A judgment for damages for a con-
tinuing injury cdused by the diversion of a
stream by a rallroad company bars a subse-
quent action for injurifes accruing there-
after. Oliver v. Ill. Cent. R. Co. [Ky.] T4
8. W. 1078. In an action for a continued
nuisance a former judgment is admissible to
show an adjudication of question of nuisance.
Bennett v. Marion, 119 Iowa, 478.

11. Bouthern R. Co. v. Cook, 117 Ga. 286.
A recovery for damages to crops for one
vear against a sanitary district will not pre-
vent suit for damages for the succeeding
vear from the same cause. Banitary Dist. v.
Ray. 199 IlL 68.

12. Baltes L., 8. & O. Co. v. Sutton, 30
Ind. App. 648. Judgment for plaintiff on de-
fault of answering defendant alleging in-
validity of a portion of & series of bonds not
ronclusive as to their validfty in an action
on the remainder. Montpelier S8av. B. & T.
Co. v. 8chool Dist. No. §, 115 Wis. 622,

18. Debnam v. Chitty, 181 N. C. 657.

14. Rockefeller v. 8t. Regis Paper Co., 89
Misc. (N. Y.) 746,

15. Aetna L. Ins. Co. v. Hamilton County
Com’rs (C. C. A.) 117 Fed. 82.

16, Civ. Code La. art. 2286, Woodcock
v. Baldwin, 110 La. 370. -

17. Norton v. Wochler [Tex. Civ. App.]
13 8. W. 1025; Mauney v. Hamilton, 132 N.
C. 303; Shankle v. Whitley, 131 N. C. 168.

18. Sickler v. Mannix [Neb.] 93 N. W.
1018,

19. Gerrish v. Whitfleld [N. H.] 58 Atl

§61: Detroit v. Detroit R. [Mich.] 96§ N. W.
992; Maxwell’s Trustee v. England, 26 Ky.

One unot

L. R. 143, 74 8. W. 1091; Henry v. Thomas
[Tex. Civ. App.] 74 8. W. 599; Neb. L. & T.
Co. v. Doman [Neb.] 93 N. W. 1022; Paul v.
Thorndike, 97 Me. 87; Jones v. Hamm [Mo.
App.] 74 8. W. 160; Carmody v. Hanick, 99
Mo. App. 367. Partitioners. Parish v. Par-
ish, 176 N. Y. 181. Creditor in insolvency
proceedings. Baker v. Willlams Banking
Co., 42 Or. 218, 70 Pac. 711. A mother bound
by order of court of sister state appointing
a third person guardian for her child on
question of his fitness and her unfitness.
Beardsley v. Thomas [Tex. Civ. App.] 72 8.
W. 411. Where the receiver in supple-
mentary proceedings sues to recover a note
alleged to belong to debtor an adverse judg-
ment is binding only on the creditor who
carried on the proceeding for his own bene-
fit. Southern L. & T. Co. v. Benbow, 131
N. C. 413,

20. Holland v. Cunlift, 96 Mo. App. 67;
Austin v. Hoxsie [Fla.] 82 So. 878; Hermann
v. Parsons [Ky.] 78 8. W. 126; Holford v.
James ([Ind. T.) 76 8. W. 261; Hibernia 8.
& L. Soc. v. London & L. F. Ins. Co., 138 Cal.
267, 71 Pac. 334; Hargrave v. Mouton, 109
La. 638; Hanlon v. Goodyear [Mo. App.] 17
S. W. 481. Fact of contribufion to expenses
of defense not sufficient. Hanks Dental
Ass'n v. International Tooth Crown Co. (C.
C. A) 122 Fed. 74. Partles concluded are
those who are directly interested In the suit,
know of its pendency and have a right to
control and direct or defend It. Courtney v.
Knabe & Co. Mfg. Co. [Md.] 56 Atl. 614. A
judgment against contestants of a local op-
tion election is conclusive on all persons in
the territory affected. Locke v. Com., 24
Ky. L. R. 654, 69 S. W. 763. Where a will
devised land to testator’'s son, if he should
return within 10 years, a divorce decree
vesting the son’s interest in the land tn the
wife will not bar an action by the subse-
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originally a party is bound if he appears.?® The adjudication, although conclusive
between the adverse parties, is not conclusive as between numerous defendants, un-

quent takers after the 10 years. Connor V.
Sheridan, 116 Wis. 666. Where the validity
of a note given by directors of a bank to
make good an impairment of assets is de-
termined in an action brought by the re-
celver against the makers the judgment
bars a petition filed by the directors to
share in the assets of the insolvent in the
hands of the receiver. S8kordal v. Stanton
(Minn.] 96 N. W. 449. A judgment against
a recelver of a firm in an action brought by
leave of court on a contract of the receiver
in the management of the firm's business
is conclusive against a surviving partner
and creditors of the firm whether partners
or not. Painter v. Painter, 138 Cal. 231, 71
Pac. 90. The creditors of an estate are
bound by a decision as to the disposition of
the estate by a competent court where the
administrator was a party to the action.
Moore v. Sloan [Ark.] 76 8. W. 1058. In an
action by an endorser to recover the amount
he was adjudged to pay in consequence of
the forgery of the signature of a prior en-
dorser and defendant having timely notice
of the pendency of the suit and an oppor-
tunity to defend will be concluded as to the
forgery. LIirst Nat. Bank v. First Nat. Bank,
68 Ohio St. 43. A judgment vesting in
plaintiffs all title of third persons is admis-
sible as a muniment of title against persons
not parties to the action. Ellis v. Le Bow
[Tex.] 74 8. W. b528.

Vend and vend Day & C. Lumber
Co. v. Mack, 24 Ky. L. R. 640, 69 8. W. 712;
Huber v. Ehlers, 76 App. Div. (N. Y.) 602.

Stockholders: A nonresident stockhold-
er is bound by proceedings in courts of the
corporation’s domicile assessing stockhold-
ers’ statutory liabllity though not a party
thereto except as represented by the cor-
poration. King v. Cochran [Vt.] 66 Atl. 667.
Under the laws of Kansas a judgment
against a bank adjudging it liable for an
assessment as a stockholder in another bank
is conclusive on its stockholders as to such
l{ability. Martin v. Wilson (C. C. A.)) 120
Fed. 202. Sustaining a plea of the statute
of limitation by stockholders in an action
against them on an assessment in a sister
state makes the decree res judicata as to
all stockholders whether parties or not as
to the necessity of the call and its validity
but the plea of limitations being a personal
one cannot be availed of by stockholders
not parties. Otter View Land Co.'s Re-
ceiver v. Bowling’s Ex'x, 24 Ky. L. R. 1167,
70 8. W. 834.

Landlord and tenant: Where the action
of unlawful entry and detainer was brought
against the tenant the landlord not being a
party is not concluded though he knew of
the pendency of the action. Cope v. Payne
{Tenn.] 76 8. W. 820. The judgment for a
lessor railroad in an action on the merits
precludes an action for the same negligence
against a lessee rallroad, the lessor being
absolutely liable for negligence of lessee.
Anderson v. West Chicago St. R. Co., 200 IlL
329. A landlord notified and having an op-
portunity to defend an action against a
tenant by a sub-tenant in which the land-
lord 18 ultimately liable is bound by a judg-

ment against the tenant that the sub-
tenant was not guilty of contributory neg-
ligence. Prescott v. Le Conte, 83 App. Div.
(N. Y.) 482.

Citizens and municipalitys Rate payers
are bound by proceedings against a munic-
ipal corporation to enjoin an ordinance re-
ducing rates as the corporation represents
the rate payers. Spring Valley Water-
works v. San Francisco, 124 Fed. 674. A
judgment effective against a property owner
as a member of the general public of the
city will not conclude such property owner
as to matters in his individual capacity.
Long v. Wilson, 119 Iowa, 267.

Husband and wife: A husband uniting
with wife to set aside sale of homestead on
execution is bound by the judgment. ILee V.
Hughes, 26 Ky. L. R. 1201, 77 8. W. 386. A
judgment in a joint action by husband and
wife for injuries to the wife is res judicata
on the Issues therein, in an action by the
husband for damages accruing to him from
such injuries. Brown v. Missouri Pac. R.
Co., 96 Mo. App. 164.

Sureties and indemnitors: Sureties on
municipal contractors’ bonds are bound by
stipulation to be concluded by judgments
against the city for negligence of their prin-
cipal. Spokane v. Costello [Wash.] 74 Pac.
658. Where the issue whether a widow had
accepted the provisions of her husband’'s
will had been tried in an action between the
widow and the executor and had been de-
cided In the widow’'s favor the judgment
on that issue was conclusive against the
executor's sureties. Frazer v. Frazer, 25
Ky. L. R. 473, 76 8. W. 13. On the issue
of the destruction of a certificate of deposit
as determining liability of sureties the judg-
ment is final, the merits having been passed
upon. Cook v. Casler, 76 App. Div. (N. Y.)
279. A surety -in a contract of indemnity
against liens under a buflding contract noti-
fled of an action against the obligee and
conducting the Ilitigation is concluded as
to the nature and extent of obligee's la-
bility by a judgment entered therein. Great
Northern R. Co. v. Akeley, 88 Minn. 237.
A nonresident indemnitor having sufficient
notice of a suit against the party indemnified
is concluded thereby. South Bend Pulley
Co. v. Fidelity & Deposit Co. [Ind. App.] 67
N. BE. 269. Where attached property is tak-
en possession of by defendant’'s sureties
they are bound by the judgment against
their p;lncipal. Parish v. Smith (8. C.] 46
8. E. 16.

Persons not in esset Where in a suit for
construction of a will it is decreed that
remainders to grandchlldren are contingent
and the one living grandchild is a party to
the suit, the decree is binding on after-
born grandchildren. Thompson v. Adams
[IIL] 69 N. E. 1. A decree reforming on
the ground of mistake a deed conveying
land to a trustee for sole use of a wife for
life, with remainder over to her heirs so as
to convey her the estate in fee, rendered
in a suit by her against the sole heir and
trustee In the deed, {8 conclusive and vests
an estate in her as against unknown or
possible heirs an estate in fee so that she
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less their rights were necessarily involved.”® The judgment is binding on with-
drawing parties,® but not parties dismissed from the action without prejudice.?®
A judgment against one of several jointly liable is conclusive only where satisfied.”

may convey a marketable title. Kendall v.
Crawford, 256 Ky. L. R. 1224, 77 8. W. 364.

Trustee and beneficiaries: Beneficlaries
of a testamentary trust are bound by judg-
ments against the trustee. Johnson V. De
Pauw Unlversity, 26 Ky. L. R. 960, 76 8. W.
851.

Guardian and wards In re Turner, 79 ApD.
Div. (N. Y.) 496. Conclusiveness is not af-
fected by 1lact .that Infants defended by
guardian ad litem. Fiene V. Kirchoft, 176
Mo. 516. Where rights of minor legatees are
fully determined in proceedings brought by
them and rights of all parties have been
determined a guardian's action involving the
questions is properly dismissed. Burkitt v.
Burkitt [Miss.) 33 So. 417.

Parties to mechanic’s lient A Judgment
by a claimant against a contractor is not
conclusive on the owner of the property.
Taylor v. Wahl [N. J. Law] 56 Atl. 40. As-
signees of mechanic’s llens are concluded as
to any point decided in a decree of fore-
closure which concluded thelr assignor.
Shryock v. Hensel, 96 Md. 614,
wWeaver [Tenn.] 76

21. Katzenberger V.
8. W. 937; Pardee v. Aldridge, 189 U. 8.
429, 47 Law. Ed. 883; Ballard v. James, 117

Ga. 823; Doad v. Hewitt, 24 Ky. L. R. 708,
€9 8. W. 956; Ellis v. Le Bow [Tex. Civ.
App.) 11 B. W. 676; Frye-Bruhn Co. v. Meyer
(C. C. A.) 121 Fed. 633; Kinney v. Eastern
T & B. Co. (C. C. A) 123 Fed. 297; Koch
v. West, 118 Iowa, 468; Western Land Co.
v. Buckley [Neb.] 92 N. W. 1052; Silk V.
McDonald [Neb.] 93 N. W. 212; McPherson
v. Julius [S. D.] 95 N. W. 428; Gilbert V.
Garber [Neb.] 96 N. W. 1030; Keene Guar-
anty Sav. Bank v. Lawrence [Wash.] 73 Pac.
630: Southern R. Co. v. Gregg [Va.] 43 8. E.
570; Lochridge V. Corbett [Tex. Civ. App.]
73 8. W. 96; Kudner v. Bath [Mich.) 97 N.
W. 685: Boles v. Walton [Tex. Civ. App.]
74 8. W. 81; Citizens’ State Bank v. Porter
[Neb.] 93 N. W, 391; Bancroft v. Wicomlco
County Com'rs, 121 Fed. 874 Orders of
State Board of Tax Commissioners reducing
valuation of special franchises in a city are
not conclusive as to the city not a party to
the proceedings. People v. Priest, 41 Misc.
(N. Y.) 645. A judgment will not conclude
one though a defendant in the action where
he did not appear and his rights were not
litigated 4nd his cause of action would not
have been a defense. Earle v. Earle, 173
N. Y. 480. Wife of defendant not a party to
an action to have a conveyance to defend-
ants set aside as In fraud of creditors is not
concluded by the judgment entered in such
auit. Finch v. Finch, 131 N. C. 271. A judg-
ment dismissing a suit brought by mort-
gagees to annul & tax sale of the property
mortgaged does not constitute res judicata
as against the owner of the property, who
had acquired from such mortgagees before
the tax sale. and who was not a party to
such judgment. McWilliams v. Gulf States
l. & 1. Co. [La.] 35 Bo. 514. A surety not
summoned is not concluded as to defense by
judgment against other sureties. Bath Gas-
light Co. V. Rowland, 8¢ App. Div. (N. Y.) 563
A partnership {s not bound by a ‘judgment

rendered against a member thereof in a suit
to which it was not a party. Pate v. Geo.
P. Wyly & Co. [Ga.] 45 8. B. 217. A judg-
ment for trespass, against parties who had
justified as township officers is not conclu-
sive against the township, the township not
being the real party in interest in the former
suit. Turner Tp. v. Williams [S. D.] 97 N.
W. 842. The judgment of a probate court
ordering the sale of land for the payment
of decedent’s debts is not binding on one own-
ing the equitable title of such land. Stacy v.
Henke [Tex. Civ. App.] 74 S. W. 925. The
beneficiary under a trust deed is not a neces-
sary party on foreclosure of a mechanic’s lien
and 18 not bound by the judgment and may
attack its vallidity by injunction suit. Flem-
ing v. Prudential Ins. Co. [Colo. App.] 73 Pac.
752. The order of a county court for the in-
corporation of a town is a judgment though
not conclusive in a proceeding by the state
to test its legality, the state not being a
party to the proceedings for incorporation.
State v. Mansfleld, 99 Mo. App. 146. A de-
cree in a debtor’s suit, to which creditors
are not made parties, directing the payment
of a certain fund to the attorney, by vir-
tue of an assignment {8 no bar to a suit
by a creditor attacking the appropriation
of such fund by the attorney as made with
intent to hinder, delay and defraud such
creditors. 8ibley v. Stacey, 63 W. Va. 292,
A judgment against two joint obligors serv-
ed with process is no bar to a subsequent
judgment against a third obligor in the
same suit who was not served with process
or before the court at the time the first
Judgment was rendered. Armentrout v,
Smith, 62 W. Va. 96. A default judgment
against a tax collector in a suit by a tax
payer to enjoin the collection of taxes in
which the county 18 not a party is not bind-
ing on the county to prevent action for
the collection of such taxes. Henderson
County v. Henderson Bridge Co., 26 Ky. L.
R. 421, 76 8. W, 239.

23. Elllott v. Haun, 236 Ky. L. R. 139, 74
S. W. 743; Frellsen v. Strader Cypress Co.,
110 La. 877; Skelton v. S8harp [Ind.] 67 N. E.
5386; Nash v. D'Arcy, 188 Mass. 30; Equi-
table Trust Co. v. Wilson, 200 Ill. 23; Pen-
field v. Potts (C. C. A.) 1268 Fed. 476. The
creditor of a bankrupt flling a claim and
submitting to the jurisdiction of the bank-
ruptey court is bound by the decislon dls-
allowing his claim, it not being appealed
from. Hargadine, eto, Co. v. Hudson (C.
C. A.) 122 Fed. 232

28. Jackson v. Lemler [Miss.] 36 So. 306;
Huntress v. Portwood, 116 Ga. 351; Smith
Bros. & Co. v. N. O. & N. B. R. Co.,, 109
La. 783; Fuller v. Venable (C. C. A.) 118
Fed. 643.

24. Polllon v. Poillon, 88 N. Y. Supp. 689.

2%5. Agnew v. Omaha Nat. Bank [Neb.]
96 N. W. 189.

2@. Reacovery of judgment against one of
two jJoint wrong doers, so long as the judg-
ment remains unsatisfled is not a defense
to a separate action against the other.
Cushing v. Hederman, 117 Iowa, 687. A
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Taking judgment against ome partner on a joint claim bars action against the
other.*” A judgment of mortgage foreclosure and sale of premises will not bar
a subsequent suit of mortgagor’s widow to recover her dower interest, she not
having joined in the mortgage.®® Recognition and sanction will bind persons not
parties.” The inchoate dower of a wife is not barred by suit to which she is a

defaulting party.’°

Matters concluded.—The judgment concludes as to all matters in issue,®? and
passed upon.®* It is not conclusive as to matters without the issues,** as where

Judgment against one of two joint and sev-
eral obligors which has never been satis-
fled I8 no bar to a puit against the other.
Booth v. Huff, 116 Ga. 8.

27. Tootle v. Otis [Neb.] 96 N. W. 681.

28. Beverly v. Waller, 24 Ky. L. R. 2505,
74 8. W. 264.

28. In a suit to remove trustees for
breach of trust, records in prior suits set-
tled by the deed of trust are admissible
though plaintiff was not a party to such
suits, he having expressly recognized the
terms of the settlement. Belding v. Archer,
131 N. C. 287. Where a husband sues for in-
juries to the wife and the wife made no
objection but testified at the trial, the judg-
ment will be res judicata in an action by
her for the same injuries. Harkness v.
La. & N. W. R. Co., 110 La. 822.

80. Jewett v. Feldheiser [Ohio] 67 N. E.
1072,

81. Malone v. Garver [Neb.] 92 N. W.
726; Henderson v. Hall, 134 Ala. 455; Free-
man v. Lavenue, 99 Mo. App. 173; New-
comb v. Lubrasky [N. J. Eq.] 66 Atl. 89;
American Surety Co. v. U. 8. [C. C. A.]
123 Fed. 287; Phelps v. Western Realty Co.
[Minn.] 94 N. W. 1086.

Thus, authority to issue is concluded by
judgment sustaining attachment (Hamilton
v. Spalding, 26 Ky. L. R. 847, 76 S. W.
6517); title by judgment in ejectment or
trespass (Holcomb v. Combs, 26 Ky. L. R.
957, 76 S. W. 847); want of probable cause
by Jjudgment for defendant in attachment
(Anvil Gold Min. Co. v. Hoxsle [C. C. A.]
125 Fed. 724); quantity and boundaries of
land by partition decree (Norwood v.
Gregg [8. C.] 46 8. E. 163); usury by de-
cree in suit to sell under deed of trust
(Best v. British-American Mortg. Co., 133
N. C. 20); validity of assessments for local
improvements by judgment of sale on first
instalment (Treat v. Chicago, 126 Fed. 644):
absence of fault of colliding tug by dis-
missal of Ilibel (Willlamson v. MecCaldin
Bros. Co. [C. C. A.] 122 Fed. 63); insolvency
of each partner by adjudication of insolv-
ency of partnership on admission of par-
ties (Gray v. Brunold [Cal.] 74 Pac. 303):
necessity and amount of land needed by con-
demnation judgment (Dillon v. Kan, City.
Ft. 8. & M. R. Co. [Kan.] 74 Paec. 251); fact
of possession by order of dispossession
(Schrenkeisen v. Kroll, 86 N. Y. Supp. 1072);
Interest of parties by judgment in parti-
tion (Allen v. Foster [Tex. Civ. App.] 74 S.
W. 800); claims for imiprovements by de-
cree partitioning community property (Moor
v. Moor [Tex. Civ. App.] 71 S. W. 794);
right to exemption for succeeding years
under unchanged conditions by judgment
passing on right (Kan. City Exp. Driving
Park v. Kan. City [Mo.] 74 8. W. 979); ne-

cessity for improvements by judgment al-
lowing recovery of penalties for faflure
(Tenement House Departmént v. Moeschen,
41 Misc. [N. Y.] 446); sufficiency of petition
by judgment granting liquor permit (Mec-
Conkie v. Remley, 119 Iowa, §12); taxablility
in jurisdiction to exclusion of other juris-
diction by judgment in favor of state
(Spalding v. O'Callaghan’s Ex’r, 25 Ky. L.
R. 629, 76 8. W. 189); fact of lability for
damages but mot of amount by mandamus
compelllng payment of warrants (State v.
Adams [Mo. App.] 74 8. W. 497); marriage
by proceeding finding an insane person a
married woman {n guardianship proceedings
(Burgess v. Stribling [Mich.] 96 N. W.
1001).

A  ‘“right question or fact” distinect-
ly put in issue and determined cannot be
questioned in a subsequent suit between
the partifes or their privies though the sec-
ond suit is for a different cause of action.
State v. Broatch [Neb.] 94 N. W. 1016. The
doctrine of res judicata extends only to
those facts which must necessarily be made
Lo appear as a basis of the judgment and
without a showing of which the judgment
could not have been rendered. Tremblay
V. Aetna L. Ins. Co., 97 Me. 547. An action
to determine priority rights in water and
construing a deed from a common grantor
precludes a later inquiry in another action
as to rights prior to such deed. Horne v.
Hutchins [N. H.] 654 Atl. 1024. A special
finding of the jury on the question of du-
ration of lease being a part of the verdict
Is conclusive on that issue in a later suit
between the parties. Sowles v. Sartwell
[Vt] 66 Atl. 282. Where defendant in an
action to qulet title answered setting up
paramount title in himself and Judgment
was rendered on issue of title alone and
found without merit he may not thereafter
deny the right of plaintift to maintain the
action for the reason that plaintiff was not
In possession of the realty in question.
Mosier v. Momsen [Okl] 74 Pac. 905. A
petition on an agreement attempting to
preserve an attorney’'s lien denied on the
ground that consent to substitution of an
attorney In petitioner’s place terminated
the llen is res judicata of the question of
termination of llen. Randel v. Vanderbilt,
76 App. Div. (N. Y.) 313. The question as
to whether an ordinance requiring removal
of obstructions is necessary to entitle a city
to maintain ejectment is a legal question
on which a judgment for the city is con-
clusive. Hawkshurst v. Asbury Park [N.
J. Eq.] 66 Atl. 697.

82. Dunsmuir v. Port Angeles Gas, w.,
©. L. & P. Co., 80 Wash. 588, 71 Pac. 9;
Defries v. McMeans [Iowa] 97 N. w. 65. A
matter expressly excluded from the earlier
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the complaint stated no cause of action against a party,* nor as to immaterial mat-
ters in the decree.®® Adjudication of invalidity of contract sued on concludes
all recovery under such contract.® A judgment against a city of which a lot owner
has notice is conclusive on the latter as to the fact, cause, and extent of the injury,
but not as to his responsibility for the cause.”” A judgment by default is con-
clusive against the parties as to all matters properly pleaded in the declaration.®
A judgment against land by default for delinquent taxes is mot conclusive against

the owner as to the legality of the taxes.®®

8§ 6. Pleading and proof—The defense must be pleaded,*® unless the facts
appear on the face of the complaint or declaration, when the question may be
raised by demurrer.* Where the fact of the former adjudication and satisfaction
of the judgment are brought out on cross-examination of a witness, the matter
will not be reinvestigated, though not pleaded in bar nor proven at the trial.*
The plea should set out the pleadings, findings of fact, conclusions of law, and
judgment in the former action,* and aver that the judgment had not been super-

case by admissions in the pleadings cannot
be said to have been passed upon. Hodge
v. U. S. Steel Corp., 64 N. J. Eq. 90. A judg-
ment for plaintiff as to the validity of his
patent in an action for royalties—invalidity
being urged as a ground to defeat recov-
ery—is conclusive. Wilcox, etc., Mach. Co.
v. Sherborne (C. C. A.) 123 Fed. 875.
Where the validity of the statute under
which bonds were issued was not involved
the judgment was not binding in an action
to declare the bonds invalid on account of
invalidity of statute. Debnam V. Chitty,
131 N. C. 657. A decree of foreclosure for
the full amount of a mortgage debt is not
conclusive on the right of a corporate di-
rector purchasing for the corporation with
his own funds to receive such amount from
the corporation as no question as to his
capacity was presented or determined.
Kroegher v. Calivada Colonization Co. (C.
C. A.) 119 Fed. 641. Judgments in actions
for settlement of executors’ accounts in
which certain provisions of the will were
construed but not whether a provision cre-
ated an invalid accumulation are not res

judicata of that question. Thorn v. De
Breteuil, 86 App. Div. (N. Y.) 406.
33. Patterson V. Mills, 138 Cal. 276,

Pac. 177; State v. O’Connor [Tex.] 74 8. W.
899: Aetna L. Ins. Co. v. Hamilton County
Com'rs (C. C. A.) 117 Fed. 82. A judgment
is not res adjudicata as to facts dependent
on the theory not advanced on the trial as
whether work and materials were extra
work or contract work in mechanics’ lien.
Wear v. Schmelzer, 92 Mo. App. 814. In-
junction against carrying on warehouse not
conclusive on right to sell property used for
warehouse purposes. State v. New Orleans
Warechouse Co., 109 La. 64. Adjudication
that a seller was not responsible for fits
eanversion does not determine the liability
of another for the conversion. Loetscher v.
Dillon, 119 Iowa, 202. A judgment for de-
fendants in an action to rescind a contract
of sale for fraud exculpating them from
the charge of fraud is conclusive of all
matters at issue and prevents a subsequent
action for damages for the alleged fraud.
Gutheil v. Goodrich, 160 Ind. 92. Order of
sale to pay debts does not pass on validity
of debts paid from proceeds. Austin v.

1],

Austin, 132 N. C. 262. Dissolution of in-
Jjunction does not determine that it was im-
providently issued. Gray v. Bremer [Iowa]
97 N. W. 991,

84. A judgment in foreclosure is not res
judicata of the right of the plaintiff to
have a personal judgment against payee
where the complaint stated no cause of ac-
tion against the payee. Huston v. Fatka,
30 Ind. App. 693.

85. The provisions of a decree as to mat-
ters Immaterial to the issues will not con-
clude the parties. BStokes v. Foote, 173 N.

Y. 827.

86. Camp v. Jennings [Fla.] 82 So. 934;
Hirshbach v. Ketchum, 84 App. Div. (N.
Y.) 2568.

87. Lincoln v. First Nat. Bank [Neb.]
93 N. W. 698

38. Taylor v. Sledge [Tenn.] 76 8. W.
1074. Where judgment by default i{s ren-

dered In a case in which the damages are
not liquidated the defendant {8 concluded
as to the truth of all the material allega-
tions except as to the amount of the dam-
ages. Lenney v. Finley [Ga.] 46 8. B. 817.

39. Elmwood Cemetery Co. v. People, 204

I1l. 468.
40. Willis v. McKinnon, 79 App. Div. (N.
Y.) 249; Turpen v. Turlock Irr. Dist. [Cal.}
74 Pac. 2956; Interstate Nat. Bank v. Claxton
[Tex. Civ. App.] 77 B. W. 44; E. J. Codd
Co. v. Parker [Md.] 66 Atl. 623; Carnahan
v. Brewster [Neb.] 96 N. W. §90; Bramlett
v. Louisville & N. R. Co., 24 Ky. L. R. 976,
70 8. W. 410; Brutsche v. Bowers [Iowa)
97 N. W. 1076. Under the New York pro-
cedure an objection of res judicata in sum-
mary dispossession proceedings can be
raised only by answer and not by mofion
to dismiss. Fritztuskie v. Wauroski, §3
App. Div. (N. Y.) 150.

41. Where defense appears on face of
petition it may be raised by demurrer.
Fricke v. Wood [Tex. Civ. App.] 71 8. W. 781,
Keen v. Brown [Fla.] 36 So. 401,

“-;2. Persons v. Persons [N. D.] 97 N. W.
43. Dixon v. Caster, 66 Kan. 739, 70 Pac.
871. A plea Iin equity setting up a former
judgment in bar must set forth so much
of the pleadings or proceedings in the for-
mer suit as will show that the same point
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seded, reversed or appealed.* Where the court has general jurisdiction, that fact

need not be pleaded.*®

Where the matter is res judicata and the courts have prohibited the further
litigation of the matter, the later action raising the same issue may be dismissed
on motion as being impertinent, vexatious and contemptuous.*®

Evidence is admissible to show the issues in the former suit,*” unless there
can be no dispute about the issues.*® The judgment may be proved,* but not im-

peached.®®

FORMS OF ACTION.st

This topic includes holdings of general application as to the distinctions be-
tween particular forms or kinds of actions; grounds for particular actions being

excluded to the title appropriate to each action.

The common-law forms of per-

sonal actions, now abolished in many states, will be found treated under appro-

priate heads.®?

But however sweeping the abolition, it goes only to the form of

the -action, and the ancient distinctions between the kinds of actions are in many

respects important.

Thus it is generally held that the essential distinction be-

tween legal and equitable actions is not destroyed by the codes,*® and the determina-

was there in issue as in the pending suit.
Keen v. Brown [Fla.] 85 So. 401. Plea of
res judicata held sufficient where failing
to aver an assignment by authority yet
such fact was fairly inferable from other
facts pleaded, Abilene v. Cornell Unliver-
sity (C. C. A.) 118 Fed. 879. A plea is good
in an action for damages for fraud aver-
ring a former judgment for defendant in
an action to rescind for the same fraud
though it does not state that no fraud was
and might have been based on the special
finding. Gutheil v. Goodrich, 160 Ind. 92.
A general denial that the parties and issues
are the same does not put in issue a plea
of res judicata setting forth with particu-
larity pleadings, issues and judgment as ft
leaves undenied all the allegations of fact
get forth. Small v. Reeves, 26 Ky. L. R.

729, 76 8. W. 896.

44. Hornick v. Holtrup, 26 Ky. L. R.
1030, 76 8. W. 874. The plea is not demur-
rable for failure to show afiirmatively that
the former judgment has not been appealed
from. Fenn v. Roach & Co. [Tex. Civ. App.}
76 8. W. 361.

45. Highway Com'rs v. Blg Four Drain-
age Dist. [Ill.] 69 N. E. 676; Balley v. Glea-
son [Vt.] 66 Atl. 537.

46. Kirby v. Pease [Wash.] 74 Pac. 666.

47. Monroe v. Fourakers, 117 Ga. 901;
Cassidy v. Mudgett, 71 N. H. 491; Anhalt v.
Lightstone, 39 Misc. (N. Y.) 822; O'Connor
v. Byrne, 86 App. Div. (N. Y.) 627. The
petition and answer in the former suit
are admissible to establish plea. 8an An-
tonfo & G. 8. R. Co. v. 8an Antonio & G.
R. Co. [Tex. Civ. App.] 76 8. W. 782. Parol
evidence is admissible to show that a dis-
missal was not on merits. Burkholder v.
Hollicheck [Neb.) 86 N. W. 860. The fact
that a number of demands of a creditor
against a corporation were merged in a
single judgment before proceedings were
commenced against a stockholder thereon
does not preclude the creditor from show-
ing that liability of the corporatfon on one
of the demands was contingent only and the
date when it became fixed to meet defense

of limitations,
126 Fed. 878.

48. Where a judgment Is rendered on
sustaining a demurrer for insufficient facts
evidence of judges in a subsequent action
that the decision was on the merits and not
on the form of the complaint is inadmis-

Crissey v. Morrill [C. C. A.]

sible. Terre Haute & I. R. Co. v. State, 159
Ind. 488.
49. The existence of a judgment may

not be proved by memoranda thereof con-
tained in the judgment docket. Red Cloud
v. Farmers’ & M. Banking Co. [Neb.] 9832
N. W. 160. A mere abstract, not being a
copy of a judgment does not prove the ex-
istence of the judgment if controverted.
McGraw v. Roller, 683 W. Va. 76. A party
may walve the production of the entire
record. Clem v. Meserole [Fla.] 32 So. 815.

850. On plea of res judicata evidence is
inadmissible to impeach the record. Rubel
v. Title G. & T. Co., 199 Ill. 110. The re-
cital of due service in the judgment by do-
mestic courts raises the presumption of
valid service and every presumption must
be indulged in favor thereof. Ballard v.
Way [Wash.] 74 Pac. 10617.

51. A purely statutory right requires a
strictly statutory remedy. Recovery of land-
entry money. Hoffeld v. U. 8, 88 Ct. CL

52. See Assumpsit; Covenant, Action of;
Trespass, etc.

53. BState v. Evans, 176 Mo. 810. Whether
a cause is to be judged an action at law
or a suit in equity must depend on the facts
of the case. Id. The mere fact that recov-
ery of money only is demanded does not
necessarily make the action one at law.
Schulsinger v. Blau, 84 App. Div. (N. Y.)
890. In action on note where answer pleads
want of consideration the action is only one
at law. Boone v. Goodlett [Ark.] 76 8. W.
1069. Replevin {8 not a chancery action
which can be invoked for the cancellation
of a contract. Penton v. Hansen [Okl] 78
Pac. 843. A motion for a judgment for
money where a notice takes the place of
the writ and declaration in an action at
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tion of the right to a jury trial** is but one illustration of its importance under the

codes.

In like manner the distinction between civil and criminal actions,*® pro-

ceedings in rem and in personam,®® and between actions ex contractu and ex de-
licto,*” are of importance in respect to many matters of procedure. Thus causes of
actions on contract and in tort cannot be joined,*® and the measure of damages va-
ries according to the form of the action.®® The character of the action as in per-

law. Reed v. Gold [Va.] 45 S. BE. 868.
Where the pleadings presented a suit in
equity in the lower court {ts character
would not be changed because the decree in
some respects took the form of a judgment
at law. State v. Evans, 176 Mo. 310. The
distinction between legal and equitable
forms of action being abolished by the
code a court may not dismiss a suit for
damages for wrongful ejection of a tenant
on the ground that relief could only be
granted in equity. Browder v. Phinney, 80
Wash. 74, 70 Pac. 264. In Wisconsin one
suing in equity in good falth may have
legal relief where the evidence entitles him
thereto but fails to establish facts entitling
him to equitable relief (Gates v. Paul [Wis.]
94 N. W. 55), otherwise in federal courts
(Jones v. Mut. Fidelity Co., 123 Fed. 506).
The codes of some of the states allow the
union in one action of all claims both legal
and equitable so far as they are consistent
with one another and affect the same par-
tles. Tootle v. Kent [Okl] 73 Pac. 810.
Where the appellate court has decided an
action to be equitable and not legal, the
lower court must dismiss if plaintiff falls
to establish a cause in equity and may not
treat it as an action at law and render
judgment accordingly. Porter v. Interna-
tional Bridge Co., 79 App. Div. (N. Y.) 858.
An action for a money judgment by a
partial assignee in his own name is one at
law. Barto v. Seattle, etc.,, R. Co., 28 Wash.
1‘19.a 68 Pac. 442. And see Equity, ante, p.
1048.

854. Porter v. International Bridge Co.,
79 App. Div. (N. Y.) 368; Maggs v. Morgan,
80 Wash. 604, 71 Pac. 1838; Voss v. Smith,
84 N. Y. Supp. 471; New Harmony Lodge V.
l‘fran‘ City, etc., R. Co. [Mo. App.] 7¢ 8.

85 Quo warranto to determine title to
ofMice is in the nature of a civil action.
Fordyce v. Btate, 115 Wis. 608. Bastardy
proceedings under the Washington statute
are civil and not criminal "(State v. Tie-
man [Wash.] 78 Pac. 875) and proof by a
preponderance of the evidence is sufficient
(Priel v. Adams [Neb.] 91 N. W. 538). An
action for penalty for an offense is not a
continuance of a prosecution under an in-
dictment dismissed without an order for
resubmission. Com. v. Elkins, 26 Ky. L. R.
485, 76 8. W, 25. Where a money penalty
is recoverable for violation of an ordinance
the proceeding therefor is civil but if pun-
fshment by imprisonment is authorized the
proceeding is criminal. Unger v. Inhabi-
tants of Fanwood Tp. [N. J. Law] 66 Atl
42.

58. A proceeding for the destruction of
gambling devices under Mills Ann. St. §
1343 is In rem. Kite v. People [Colo.] 74
Pac. 886.

87. The action is ex contractu agalnst a
earrfer for damages to freight (Louisville

& A. R. Co. v. Bennett, 25 Ky. L. R. 834, 76
S. W. 408); against a trustee for negligence
in the expenditure of funds (Wallrath v.
Bohnenkamp, 97 Mo. App. 242); against a
broker by his principal for breach of duty
(Morris v. Jamieson, 206 ITl. 87); against
an agent by one injured by his unwarranted
assumption of authority (Anderson V.
Adams [Or.] 74 Pac. 215); against a tele-
graph company for failure to deliver (Man-
ker v. Western Union Tel. Co., 137 Ala.
292). A petition to recover money spent
by purchaser of machinery under a con-
tract of warranty in installing it and in
making alterations and repairs alleged to
have been expended for the benefit of the
seller at his request and for his use states
an action on an implied assumpsit dnd not
for damages for breach of warranty. Grif-
fith v. Willlams P. C. & P. Co. [Mo. App.]
77 8. W. 330. The action is ex delicto for
damages - for deceit (Francisco v. Hatch
[Wis.] 93 N. W. 1118; Lambert v. Jones, 91
Mo. App. 288); for injuries to land caused
by flooding caused by failure to fill lands
according to agreement (Post v. Merritt, 86
App. Div. [N. Y.] 239); for damages for re-
fusal to return securities on the perform-
ance of services according to contract
(8crivner v. Woodward, 139 Cal. 314, 73
Pac. 863). Liberality in the construction of
pleadings will not allow one in an action
based on fraud in the sale of an article
to recover on proof of breach of warranty
the tort not being waived. Postal v. Cohn,
88 App. Div. (N. Y.) 27. Where tried on
the theory of an action on contract the
case will be s0o regarded on appeal. Man-
ker v. Western Union Tel. Co., 137 Ala. 292.
Where the complaint for damages for
breach of warranty sounds in tort an
amendment setting up negligence of man-
ufacturer may not be opposed as convert-
ing an action of contract into one of tort.
Wood v. Anthony & Co., 79 App. Div. (N.
Y.) 111. The nature of the action is deter-
mined from the facts alleged rather than
the form of action adopted. Penoyer V.
People, 106 I1l. App. 481. Where pleadings
are ambiguous the intention -of the pleader
will be considered in determining the ques-
tion. Southern Bell Tel. Co. v. Earle [Ga.]
46 8. B. 819. For breach of a contract to
build a sufiicient retalring wall an adjoin-
Ing proprietor may be sued either for breach
of the contract or in tort for the damages.
Church of Holy Communion v. Paterson Ex-
tension R. Co., 68 N. J. Law, 399. In Mis-
souri one whose lands are trespassed upon
by cattle may waive the trespass and sue
on an implied promise to pay rent. Gilles-
ple v. Hendren, 98 Mo. App. 622,

88. Voss v. Bender [Wash.] 78 Pac. 697.
Alsn. see. many cases pertinent to rules of
joinder of causes cited in title Pleading.

59. Conversion. Moore v. Richardson, 68
N. J. Law, 305; Anderson v. Besser [Mich.]
91 N. W. 737.
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sonam or in rem is important in determining

cess,*® and the right to a jury trial.®

questions of jurisdiction and pro-

The common-law distinction between real and personal actions is also im-
portant in some states principally as determining the extent of relief to be grant-
ed.®® The principal forms of real actions are treated under appropriate heads.*®

Where several forms of action are available, plaintiff is put to his election,*

but after an action is commenced, the
form thereof.®®

pleadings and proceedings may change the

FORNICATION.
Elements of offense.—Both parties must be shown to be unmarried.*s

N

FRANCHISES.or

§ 1. Grant of Franchise and Regulation
(74).

§ 2. Powers and Duties undz2r Franchise
(76).

§ 8. Duration and Extension @),
§ 4. Transfer (77).
§ 5. Revocation and Forfeiture (78).

§ 1. Grant of franchise and regulation of its ezercise—The franchise must
be within the power of the corporation to execute,’ and within the power of the
public body to grant,”® and strict compliance with law is necessary to a valid

BSee Jurisdiction; Process.

61. Kite v. People [Colo.] 74 Pac. 8886.

62. Where rents and profits are not sued
for no allowance can be made for taxes
paid by defendant. Milllken v. Houghton,
97 Me. 447.

Petitory actions under Loufsiana prac-
tices Defendant cannot urge rights be-
tween plaintiff and a third person. Leath-
em & 8. Lbr. Co. v. Nalty, 109 La. 325.
Plaintiff must recover on the strength of
his own title (Wilson v. Ober, 109 La. 718;
Slattery v. Hellperin, 110 La. 86) and must
declare on all title held by him (Hargrave
v. Mouton, 109 La. 633). Plaintiff must show
some title in himself. Granger v. Balller,
110 La. 250. Where defendant disclaims,
the owner being brought in is the real de-
fendant (Jewell v. De Blane, 110 La. 810)
and damages for timber removed by the
disclaiming defendant being the subject of
a personal action cannot be tried (Adams v.
Drews, 110 La. 466).

63. See Ejectment; Waste; Forcible En-
try and Detainer.

64, See Election of Remedies and Rights.

63. Where return in replevin shows a
failure to take because of resistance of de-
fendant the action may proceed as one for
damages only. Fergus v. Gagnon [Neb.]
93 N. W. 146. A change from assumpsit to
debt nullifles pleading not applicable to
debt. Cent. Lumber Co. v. Kelter, 102 Ill
App. 833. Appearance and joinder of issue
changes a divorce action from a proceeding
in rem to one in personam. Gibbs v. Gibbs
[Utah] 78 Pac. 641. Where, In ejectment de-
fendant answers setting up an equitable
defense but not as a cross bill and does not
ask afirmative relief the case is not chan-
ged to an equitable case. Hall v. Small
[Mo.] 77 8. W. 733. Where insurer pald
loss into court to ablide decision as to rights
as between receiver of insured and assignee
and receiver claimed a fraudulent assign-
ment the action thereupon became a suit in
equity. Voss v. 8mith, 84 N. Y. Supp. 471.

60,

‘Where the defendant files a complaint in
equity in an action at law and the code
requires the suit thereafter to proceed as
in equity and stays the proceeding at law
the legal matters not being adjudicated
therein and the decree preventing no ob-
stacle the action at law for damages may
be proceeded with [B. & C. Comp. (Or.) §
391). Finney v. Egan [Or.] 72 Pac. 136.

68. Nelil v. State, 117 Ga. 14.

67. Definition: A franchise is a special
privilege conferred by governmental au-
thority upon individuals and which does
not belong to citizens of the country gen-
erally as a matter of common right. It is
also to be regarded as a generic term cov-
ering all rights granted to a corporation
by legislative act or statute. Cedar Rapids
Water Co. v. Cedar Rapids, 118 Iowa, 234.
Corporate franchises in this country ema-
nate from the government or sovereign
power, owe their existence to a grant, or
as at common law to prescription which
presupposes a grant and are vested in indi-
viduals or a body politic. Cain v. City of
Wyoming, 104 Ill. App. 538. A city ordi-
nance granting the privilege of construct-
ing and operating a system of water works
is a license and not a franchise a munici-
pal body having no power to grant a fran-
chise that power belonging to the legisla-
ture. Id.

68. An ordinary rallroad company may
not, under the laws of Wisconsin, accept a
street railroad franchise. State v. Milwau-
kee, B. & L. G. R. Co., 118 Wis. 142, An
ordinance granting an ordinary rallroad an
elevated rallroad franchise in streets many
of which contain surface roads and limiting
fares and requiring free transportation of
city officials is an attempt to confer on
such raiflway a street railway franchise.
Id.

69. The laws of Illinois do not authorize
county boards to grant franchises to indi-
viduals to operate street rallways over
county highways. Goddard v. Chicago & N.
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grant,” but long acquiescence presumes a compliance with conditions precedent;™
and curative acts™ or ratification by the granting power™ may obviate defects.
Exclusive franchises are not favored.* Interstate roads are exempted from pro-
visions requiring sale of franchises.” In Kansas, a certified copy of the secretary
of state’s certificate of organization must be filed with the recorder of deeds of the
county in which the corporation is located.”® Acceptance is required,” and where
accepted with conditions, the reasonableness of such conditions may not be ques-

tioned by the acceptor.™

There may be an acceptance of a franchise with con-

ditions by conduct without the formality of a written acceptance.”™ Franchises are
contracts within the constitution,® and only such amendments are permissible as do

W. R. Co., 202 I1l. 862. Municipalities are
generally given the power to grant fran-
chises allowing use of streets and alleys by
traction, lighting and water companies. A
city owning the fee of its streets may au-
thorize their use by electric light com-
panies. McWethy v. Aurora Elec. L. & P.
Co., 202 Ill. 218.

70. A provision in a statute regulating
the grant of municipal franchises that they
shall be granted on the conditions in the
act provided and not otherwise is impera-
tive and requires strict compliance. Act
Cal. March 11, 1901, will not allow the ac-
ceptance of an oral bid, it being the duty
of the council to award the franchise to the
next highest bidder on default of the low-
est bidder. Pac. Elec. Co. v. Los Angeles,
118 Fed. 746. Where an ordinance author-
izing the advertisement and sale of an ex-
clusive telephone franchise and another or-
dinance ratifying a sale to plaintiff under
the first ordinance passed at the meeting
at which they were introduced the fran-
chise is void under an act applicable to
franchises that a certain number of days
shall elapse after the introduction of the
ordinance before granting the franchise.
Maraman v. Ohio Valley Tel. Co. (Ky.) 76
8. W. 398. The consents of abutting prop-
erty owners necessary to the passage of an
ordinance allowing construction of a street
rajlway must be sealed [P. L. N. J. 1896, p.
329]. Mercer County Traction Co. v. United
N.J. R. & C. Co., 64 N. J. Eq. 683. There
may be no evasion of laws requiring sub-
scription of certaln amounts of stock per
mile. Code N. C. §§ 1932, 1933, requiring
subscription of $1,000 a mile with flve per
cent thereon pald in good faith is not com-
plied with by subscription of $32,000 on a
proposed road 60 miles in length. Kinston
& C. R. Co. v. 8troud, 132 N. C. 413.

71. Long acquiescence in occupancy of
streets for gas conduits may imply a com-
pliance with conditions as to municipal con-
sent thereto. People v. Cromwell, 89 App.
Div. (N. Y.) 291.

73. The Tennessee laws validate charters
defectively acknowledged. Tenn. Cent. R.
Co. v. Campbell, 108 Tenn. 656.

73. The fallure to give notice to a mem-
ber of a meeting to grant a franchise may
be cured by subsequent ratification. Ter-
ritory v. De Wolfe [Okl.] 74 Pac. 98.

74 Under the laws of Illinois a munici-
pal corporation cannot grant a street rafl-
road company the right to the exclusive
use of a street. Russell v. Chicago & M.
Elec. R. Co., 206 IlL 166. County commis-
sloners in Florida have discretion as to

grant of different ferry franchises for the
same point. Green v. Ivey [Fla.] 88 BSo.
711, Cities in Oklahoma may not grant ex-
clusive gas and electric franchises. Terri-
tory v. De Wolfe [Okl.] 74 Pac. 98.

78. Capdevielle v. New Orleans & 8. F. R.
Co., 110 La. 904. An interstate electric road
is trunk railway within a constitutional pro-
vision exempting trunk railways from cor-
porate franchises to be granted to the high-
est and best bidder. Diebold v. Ky. Trac-
tion Co. (Ky.) 77 S. W. 674.

76. Ryland v. Hollinger (C. C. A.) 117
Fed. 216.

77. The acceptance of an ordinance au-
thorizing the construction of a telephone
line and fixing rights as to transferees con-
stitutes a contract between the grantee and
the city. Mahan v. Mich. Tel. Co. [Mich.]
98 N. W. 629. A corporation incorporating
under general laws accepts the provisions
of the act as part of the charter. Chicago
Union Traction Co. v. Chicago, 199 Ill. 484,
59 L. R. A. 631.

78. Postal Tel. Cable Co. v. Newport
(Ky.) 76 8. W. 159.

79. Postal Tel. Cable Co. v. Newport
(Ky.) 76 8. W. 169. A prima facle case of

assumption of power by user is shown by
a certified copy of the act incorporating
the company and acts amendatory thereof,
a resolution to change the corporate name,
the order of court allowing the change, acts
of the company in the execution of a power
of attorney under its name before change
and after and the loan of money and tak-
ing of notes therefor. U. 8. Mortg. Co. V.
McClure, 42 Or. 190, 70 Pac. 543.

80. There is an impairment of a contract
by an ordinance for the erection of elec-
tric or water works in competition with a
company operating under a prior ordinance
granting a franchise for a term of years
(Southwest Mo. Light Co. v. Joplin, 118
Fed. 817; Potter County Water Co. v. Bor-
ough of Austin, 206 Pa. 297); if the fran-
chise be accepted and used (Capital City L.
& F. Co. v. Tallahassee, 168 U. 8. 401, 46
Law. Ed. 1219; Underground R. v. New
York, 116 Fed. 952). An unexercised op-
tion to buy such works is not impaired by
constructing new works. Newburyport
Whater Co. v. Newburyport, 113 Fed. 677.
Where a telephone company uses a street
under permission of the city under a grant
and has established a plant, it may not be
required thereafter to pay for the use of
the street as an additional condition. 8un-
set Tel. Co. v. Medford, 118 Fed. 203. An
electric franchise accepted by a corporation
on which large sums of money had been ex-
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not impair the obligation thereof.** Regulations in the exercise of the police power
are valid.®* Thus railroads may be required to construct®® and maintain grade
crossings,® to clean between its tracks®® or to pave them,*® and the rates that may
be exacted under a charter may be regulated.®”

§ 2. Powers and duties under franchise.—Under the laws of Pennsylvania,
a company is invested with an exclusive privilege in the street though the act

does not allow construction to commence for 30 days.®®

A corporation may not

engage in & business not authorized by its charter.®® A grant to a street railroad
company to maintain a railroad on a certain street has no relation to its corporate
franchise and may be abandoned on consent of property owners and the city without
the consent of the state.’®* A franchise allowing use of streets for gas mains ap-
plics to streets laid out thereafter.”* A franchise allowing the construction of an
interurban railroad between certain termini does mot allow the construction of a

pendea .n making improvements amounts to
a contract which cannot be changed with-
out the consent of the company and will
prevent a demand for compensation for use
of ground occupied by poles. Hot Springs
Elecc. Light Co. v. Hot Springs, 70 Ark. 300.

81. An amendment to a charter relieving
a raillroad company from the necessity of
constructing a portion of a road and creat-
ing a corporation to construct such portion
with powers and duties of the original cor-
poration does not annul the original cor-
poration. Terre Haute & I. R. Co. v. State.
169 Ind. 438. A city council may allow the
removal of pipes from places where public
necessity no longer requires them without
impairing the original contract between the
city and the company. Asher v. Hutchin-
son W.,, L. & P. Co., 66 Kan. 496, 71 Pac.
818. Where a street rallroad company, in-
corporated under general statutes, has not
obtained the consent of the city authorities,
it may not object that there is an impalir-
ment of obligation of contract by the con-
struction by the city of a rallroad on streets
selected for Its lines. Underground R. v.
New York, 116 Fed. 952.

82. A street railway grant to use streets
may not be arbitrarily impaired or rejected.
though it is subject to conditions imposed
by statute and to the proper exercise of the
police power of the municipality. Town of
Mason v. Ohlo River R. Co., 61 W. Va. 183;
Springfleld v. Springfield 8t. R. Co., 182
Mass. 41; Worcester v. Worcester Consol.
St. R. Co., 182 Mass. 49. The fact that the
Idaho statutes term water companies ‘“pri-
vate corporations” does not exempt them
from public control. Bolise City, etc., Water
Co. v. Boise City (C. C. A)) 123 Fed. 232
A street car franchise is not rendered in-
valid by a reservation allowing change of
location of tracks and poles on application
of the company. Shepard v. East Orange
(N. J. Law) 63 Atl. 1047. The legislature
may revoke permission for the use of streets
for electric wire conduits, the right being
reserved by ordinance. Boston Elec. Light
Co. v. Boston Terminal Co. [Mass.] 69 N. E.
346. A resolution allowing the construc-
tion of a surface road on condition that
portion of street occupled and a certain
distance on either side be kept in repair
with a certain kind of stone does not pre-
vent a later resolution changing the ma-
terial for repairs. Binninger v. New York
[N. Y.] 69 N. E. 390.

83. Code 1892, § 3566. Ill. Cent. R. Co.
v. Copiah County [Miss.] 838 So. 6§02. Pub.
Laws 1898, p. 110. Palmyra Tp. v. Pa. R.
Co., 63 N. J. Eq. 799. An act allowing the
making of contracts with railroads for the
relief of city frorm obstruction of railroad
crossings and grade under a plan adopted
or to be adopted by commissioners to be
appointed, giving commissioners power to
1dopt a general plan and change the same
as to any detail, but denying them a right
to adopt a general plan extending beyond
the one heretofore adopted. or from extend-
ing the general plan adopted by them, does
not amount to an impairment of the obli-
gation of the contract. Lehigh Valley R.
Co. v. Adam, 70 App. Div. (N. Y.) 427.

84, Vt. St. §§ 3844-3846. Town of Claren-
don v. Rutland R. Co. [Vt.] 52 Atl. 1057.

83. Chicago v. Chicago Union Traction
Co., 199 Il1l. 259, 69 L. R. A. 6686.

86. Asphalt instead of stone as prescrib-
ed by charter. Binninger v. New York, 80
App. Div. (N. Y.) 438. A surface road is
relieved from a franchise requirement as to
paving repairs by a municipal contract bind-
ing paving contraclors to keep tRe same in
repair, the company paying {ts proportion
of the original cost. Binninger v. New
York [N. Y.] 69 N. E. 390.

87. Kentucky municipalities have power
to fix rates to be charged consumers of wa-
ter [Ky. St. 1899, § 3290]. Owensboro v.
Owensboro Waterworks Co., 24 Sup. Ct. 82,
48 Law. Ed. —-. In Nebraska it is no ob-
jection to a gas franchise that the ordinance
granting it does not reserve the power in
the municipality to regulate rates. Ray v.
Colby [Neb.) 97 N. W. §91. A city may on
behalf of its inhabitants sue a gas company
for violation of its contract with a city as
to maximum prices to be charged consumers.
Muncie Natural Gas Co. v. Muncie [Ind.]) 66
N. E. 436. Injunction may be invoked
against a gas company violating {its char-
ter as to the prices charged consumers. Id.

88, Com. v. Uwchlan 8t. R. Co., 208 Pa.
608.

89. Manufacture and sale of electrical
supplies foreign to the business of vending
electricity. Burke v. Mead, 159 Ind. 252.

90. Thompson v. Schenectady R. Co., 124
Fed. 274.

91. People v. Cromwell, 89 App. Div, (N.
Y.) 291.
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branch road in one of the towns passed through.®* Under the laws of Kentucky,
the right of a turnpike company to collect tolls depends on whether the road is

kept in good condition.”®

§ 3. Duration and extension of term.**—Grants for unreasonably long pe-
riods are opposed to public policy.”® An extension of a charter is not equivalent to
the granting of a new charter.’® An ordinance extending the time when a city
might exercise an option to acqnire a waterworks system violates a provision against
extending public franchises without the approval of municipal electors.”” An act
legalizing an extension of a particular municipal franchise beyond the statutory
time is invalid as a local or special law.®® TUnder laws limiting the life of fran-
chises, an ordinance giving a corporation powers after the expiration of such term

is void as to such extension only.?®

§ 4. Transfer of franchise—Franchises may be sold,! or leased? so as to
pass rights® and liabilities* of the original holder. Sale or lease to rival companies
is allowed.® Entire franchises may not be severed and portions thereof assigned.®
A franchise based on a compact between different states to be revocable only by
the action of both states can be transferred only by consent of both states.?

93. Attorney General v. Derry & P. Elec.
R. Co., 71 N. H. b513.

93. Columbia & C. C. Turnpike Co.
Vivion [Mo. App.) 77 8. W. 89.

94 A telephone franchise granted by a
Kansas town fixing no term will exist for
20 years and during such term may not be
repealed by the grantor. Old Colony Trust
Co. v. Wichita, 123 Fed. 762.

88. Cedar Rapids Water Co. v. Cedar
Rapids, 118 Iowa, 234. A grant to a rall-
road company to use certain tracks {s not
objectionable as a perpetual grant where
the ordinance allows other roads to use the
tracks without discrimination. Capdevielle
v. New Orleans & 8. F. R. Co.,, 110 La. 904.

98. State v. Bangor [Me.] 66 Atl. 689.

97. Poppleton v. Moores [Neb.] 93 N. W.
747,

V.

98, Cedar Rapids Water Co. v. Cedar
Rapids, 117 Iowa, 250.
99, Cedar Rapids Water Co. v. Cedar

Rapids, 117 Idwa, 250. There is no implied
waiver of rights of a city against a water
company after the expiration of a franchise
by the passage of an ordinance fixing water
rates and accepting water service. I1Id. The
fajlure of the state at the expiration of a
franchise to institute quo warranto does
not justify a water company in exercising
powers nor prevent a collateral attack de-
nying existence where such company seeks
to enjoin the enforcement of ordinances fix-
ing rates. Id.

1. Purchasers of a franchise taking pos-
session of the property and using same
are estopped to deny the authority of offi-
cers making the sale. Badger Tel. Co. V.
Wolf River Tel. Co. [Wis.] 97 N. W. 807.
An ordinance granting a franchise to a
telephone company and its successors and
assigns is assignable though the words suc-
cessors and assigns do not appear in the
title. Old Colony Trust Co. v. Wichita, 123
Fed. 762. Where a town exercises an op-
tion to purchase a waterworks plant the
franchise passes to the town and the own-
ers thereafter can do no act to forfeit same.
Bristol v. Bristol & W. Waterworks [R. L]
B AtL 710.

& The laws of Georgia allow a leasing of

franchises of connecting lines. Ga. R. & B.
Co. v. Maddox, 116 Ga. 64. A traction coii-
pany leasing the franchises of various rail-
way companies exercises the franchise of a
street railway. Philadelphia v. Philadelphia
Traction Co. [Pa.] 56 Atl. 763. A lessee of
a franchise terminable by either party on
notice cannot maintain a suit to determine
his lessor's rights under a contract between
it and another party without making the
lessor a party. Western Union Tel. Co. v.
Pa. R. Co.,, 120 Fed. 862.

8 A tracfion company leasing the road
of street railroad company succeeds to the
lessor's right to use of the streets. Consho-
hocken Borough v. Conshohocken R. Co.,
206 Pa. 76.

4. A motor company acquiring the fran-
chise of an electric road operating along the
same street and changing its power to elec-
tricity 1s regulated by the provisions of
the electric rallroad franchlse. Snouffer v.
Cedar Rapids & M. C. R. Co., 118 Iowa, 287.
A street rallroad company acquiring an-
other company is bound by the charter of
the company which it purchases as to street
repairs and not by its original charter, the
powers of which it had not exercised. Kent
v. Common Council, 40 Misc. (N. Y.) 1.

8. The laws of Wisconsin allow the pur-
chase of a telephone franchise by a rival
company [Rev. S8t. 1898, § 1775, 1776a).
Badger Tel. Co. v. Wolf River Tel. Co.
[Wis.] 97 N. W. 907. Water companies may
sell or assign their franchises to similar
corporations under the laws of Pennsylva-
nia. Hey v. Springfield Water Co. [Pa.] §6
Atl. 265. A statute allowing the consolida-
tion of gas companies In the same city
having general application does not violate
the constitutional inhibition against passage
of local laws granting special privileges
or franchises. People v. People’'s G. & C.
Co., 205 Il 482.

6. A franchise for the operation of an
electric railroad is entire and a right to
operate an electric light plant cannot be
detached therefrom and assigned. Carthage
v. Carthage Light Co., 97 Mo. App. 20.

7. Pinnix v. Lake Drummond C. & W. Co.
132 N. C. 124.
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§ 5. Revocation and forfeiture.—A franchise may be forfeited for a sub-
stantial® failure to comply with the conditions on which it was granted,® as failure
of water company to furnish pure water.* When not amounting to a contract,**
a franchise may be annulled by the granting power.’* It may be taken under con-
demnation proceedings,’® declared invalid for unreasonableness,' or forfeited for
insolvency of the corporation,'® or sale of its franchises to a foreign corporation.?®

Failure to comply with conditions will not affect a forfeiture ipso facto,'”
and a cause for forfeiture cannot be taken advantage of or enforced in a collateral
proceeding,’® but this rule will not prevent a defense by a city that the franchisé
of water company had expired where the company sought to restrain the enforce-
ment of an ordinance fixing rates to be charged.'®

8. A law making failure to equip a cer-
tailn amount of right of way each year
after incorporation until the whole line Is
completed work a forfeiture of corporate
existence and a cessation of powers as to
uncompleted line will not apply to failure
to occupy a short portion necessary to con-
nection with another line in a city—the 1line
having been built into the city in due time.
Dennison & 8. R. Co. v. 8t. Louis 8. W. R.
‘o, [Tex.] 72 8. W, 161, A failure to com-
ply with requirements after organization
for a brief time will not affect the corpo-
rate status. Ryland v. Hollinger (C. C. A.)
117 Fed. 216.

9. Faillure of street rallway company to
obtain consent of authorities or property
owners for {ts construction. Underground
R. v. New York, 118 Fed. 962. Under the
laws of Maryland making a fallure to pay
a bonus tax for two years work a forfeiture
and denying right to exercise charter pow-
ors while in default, the charter of the de-
faulting company {8 suspended during the
two years to be revived on payment during
that time [Poe’s Supp. Code, Pub. Gen. Laws,
art. 81, §§ 88f, 88i{]. Cleaveland v. Mullin,
96 Md. 698.

10. St. Cloud v. Water, L. & P. Co., 88
Minn. 329. Opinion of state board of health
not condition precedent to suit. Id. No
waiver by fact that impure water had been
turnished for long time. Id.

11, See ante, § 1.

12. The franchises granted water com-
panies in Maine are subject to legislative
repeal. Kennebec Water Dist. v. Waterville,
97 Me. 185. A municipal grant to lay water
pipes in city streets and fixing no term for
the privilege confers merely a revocable
license and the subsequent passage of an
ordinance conferring the same rights on
another company In accordance with the
laws operates as such revocation. Boise City,
etc., Water Co. v. Boise City (C. C. A.) 123
Ted. 232. A franchise granted by a township
and accepted by an electric railway cannot
be annulled by a borough afterwards formed
from a part of the township. Jersey City,
cte., R. Co. v. Garfield, 68 N. J. Law, 687.

18. In condemnation of a water plant un-
der eminent domaln proceedings compensa-
tion must be allowed for franchises taken.
Kennebec Water Dist. v. Waterville, 97 Mae.
185.

14. A village ordinance granting a light-
ing franchise for 30 years will be held in-
valid for unreasonableness where the char-
gen are grossly excessive and the population
of the village is sufficient to make the vil-

lage a city to which a state law applies lim-
iting the power to contract to 10 years. Le
Feber v. Northwestern Heat, L. & P. Co.
[Wis.] 97 N. W. 203. The fact that an ordi-
nance granting a franchise has been ap-
proved by a majority of the electors of a mu-
nicipality will not prevent an Inquiry as to
its reasonableness. Id.

15. Zeltner v. Zeltner Brew. Co., 174 N.
Y. 247. Mere insolvency does not ipso facto
dissolve a corporation. Ready v. Smith, 170
Mo. 163. In a bill for dissolution the in-
solvency of the corporation, non user of
franchise, and the interest of plaintifts
must be pleaded explicitly. Polk v. Mut.
R. F. Life Ass'n, 119 Fed. 491; Nicolat v.
Md. A. & M. Ass'n, 96 Md. 323. See title
Corporations for treatment of dissolution of
corporations.

16. A transfer of all the property and
franchises of a corporation to a foreign cor-
poration except the franchise of being a do-
mestic corporation dissolves the domestic
corporation. Coler v. Tacoma R. & P. Co.
[N. J. Err. & App.] 54 Atl. 413.

17. Fallure of an agricultural society to
hold fairs for a given time will not ipso
facto work a forfeiture though the laws re-
quire conveyance to the state after such
default. Nicolal v. Md. A. & M. Ass'n, 96
Mad. 823.

18. Nicolai v. Md. A. & M. Ass'n, 96 Md.
323; San Diego Gas Co. v. Frame, 137 Cal
441, 70 Pac. 295; Marton Bond Co. v. Mexi-
can C. & R. Co., 160 Ind. 658; Bronson V.
Albion Tel. Co. [Neb.] 93 N. W. 201, 60 L.
R. A. 426. The valldity of a franchise
granted by a municipality cannot be col-
laterally attacked by a private party in a
suit in equity because of irregularity in the
exercise of the power by the municipality
nor because of alleged failure of grantee to
perform, nonperformance to work a for-
feiture as these matters are to be deter-
mined by the granting. Cal. Reduction Co.
v. Sanitary Reduction Works (C. C. A.) 126
Fed. 29. The right of a corporation to con-
tinued existence can be questioned only by
the state in a direct proceeding. Ryland v.
Hollinger (C. C. A.) 117 Fed. 216. A pur-
chaser of goods from a corporation whose
only failure was that its capital stock had
not been fully pald In at the time though it
was pald later may not question the legal
existence of the corporation in an action
for the price of the goods. Waells Co. v.
Avon Mills, 118 Fed. 190. One suing a cor-
poration as such may not deny its corporate
existence and is bound by its terms as to
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Quo warranto is the remedy for usurpation or illegal user of a franchise;*
mandamus, to compel discharge of corporate duties.®
§ 6. Tazation.—Franchises granted by the state are subject to taxation;*

federal franchises are exempt.?

FRATERNAL AND MUTUAL BENEFIT ASSOCIATIONS.2¢

PArT 1. ORGANIZATION, POWERS, REGULATION,
AND INTERNAL DISCIPLINE.

§ 1. Nature, Organization and Powers
(79).
§ 3. Foreign Associations (81).
§ 8 Officern, Phyaicians, ete. (81),
§ 4. Discipline of Members (82).

ParTr II. BENEFITS OR INSURANCE.

§ 5. Membership Securing Benefits—A.
Requisites (83). B. Nature and Construction
of Contract (83). C. Charter and By-Laws
as Part of Contract (83). D. Representa-
tions of Organizers, etc. (86).

§ & Application (86).

§ 7. Dues and Asvessments (88).

§ 8. Forfeitures and Suspensions.—Change
in Member's Habits (88); Failure to Give
Notice (89): Nonpayment of Assessments
(89); Notice and Proceedings to Forfeit (90);

Rights on Illegal Forfeiture (90); Walver of
Forfeiture (91); Reinstatement (92).

§ 0. The Beneficlary—Who May Be (92);
Status and Rights of Beneficiary and Person
Advancing Dues (93); Designation and Fall-
ure or Death (93); Change of Beneflciaries
(94); New Certificates (95); Testamentary
Appointment (95); Assignments and Exemp-
tions (96).

§ 10. Contingencies on which Benefits Ac-
crue; Amount (96).

§ 11. Proofs of Death or of Right to Ben-
efits (908).

§ 12. Payment of Benefits (99).

§ 18. Procedare to Enforce Right to Bene-
fits.—Form of Action and Alternative Reme-
dies (100); Exhaustion of Remedies within
Order (100); Time to Sue and Who May Sue
(101); Pleading (101); Burden of Proof and
Evidence (102).

Part. I. Organization, powers, regulation, and internal discipline of socie-
ties. § 1. Nature, organization and powers.*® Protection of ritual and individ-
uality.—A beneficiary society by permission to another society to use its ritual in
a different field, and make large expenditures in reliance thereon, may estop itself
from complaining against the use of its ritual in its own field.*

Status of local lodges and relation with supreme body.—Incorporation of the

fts principal ofice. Etowah Mill Co. v. Cren-
shaw, 116 Ga. 406.

19. Cedar Rapids Water Co. Cedar
Rapids. 117 Iowa, 250.

20. State v. Toledo R. & L. Co., 23 Ohio
C. Ct. R. 603. A street railway franchise is
a franchise within the laws allowing quo
warranto. State v. Milwaukee, B. & L. G.
R. Co., 116 Wis. 142. A private corporation
is a person within laws allowing action by
attorney general in the name of the state
for illegal holding or exerciso of a fran-
chise. Id. An equitable action will lie to
annul a water franchise, the right of the
city to forfeit not being limited to forfelture
provided by the ordinance or to an action
of quo warranto by the state. St. Cloud v.
Water. L. & P. Co., 88 Minn. 829. A city
may maintain an action to test the legality
of the occupancy of streets by parties claim-
ing under a franchise. Ray v. Colby [Neb.]
97 N. W. 691,

21. Johnson v. Atlantic City G. & W. Co.
(N. J. Eq.) 56 Atl 650; State v. Bangor [Me.]
66 AtL 589,

22. Paterson & P. G. & B. Co. v. State
Bnard of Assessors (N. J. Law) 54 Atl, 246;
People v. Knight, 174 N. Y. 475: Southwest-
ern Tel. Co. v. San Antonfo [Tex. Civ. App.]
73 8. W. 869; London & 8. F. Bank v. Block,
117 Fed. 900; Spring Valley Waterworks v.
8an Francisco, 124 Fed. 674. An ordinance
imposing a certain gross earnings tax for
a specified number of years is not rendered
Invalid by a provision that the amount of
such tax thereafter was to be determined

v.

by arbitration. Shepard v. East Orange [N.
J. Law] 63 Atl. 1047. A franchise both at
common law and by New York statute is
real estate, classified as an incorporeal
hereditament. Thompson v. Schenectady R.
Co., 124 Fed. 274.

Notes on taxability of franchises will be
found in 67 L. R. A. 33, 68 L. R. A. 540.
On exemption of franchises 36 Am. St. Rep.
406. See generally the title Taxation.

23. Sufficlency of complaint for recov-
ery of taxes. Western Union Tel Co. V.
San Joaquin Co. [Cal.] 74 Pac. 8586.

24. Taxation of mutual benefit assocla-
tions, see Taxation. See Trade Unions.

25. Definitions and distinctions: An as-
sociation establishing a fixed table of rates
similar to that of an old line insurance
company, wIiIl not be regarded as’ to be
classed with such companies where the
monthly payments fixed are not made un-
der the understanding that they are pre-
miums, but to pay a benefit to the benefi-
claries on death of members, and its certi-
ficates are not issued with a view to profit.
Such an association {s not by Rev. St. 1899,
§ 1408, deprived of the defense of suicide.
Morton v. Royal Tribe of Joseph, 93 Mo. App.
78. A voluntary rellef association estab-
lished for a corporation’s employes does not
engage the corporation in an insurance
business. State v. Piftsburgh, etc.,, R. Co., 68
Ohio 8t. 9.

28. Great Hlve of Ladies of Maccabees
v. Supreme Hive of Ladies of Maccabees
[Mich.] 97 N. W. 779.
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supreme lodge will not prevent a local lodge from being regarded as an unincor-
porated association, if it has the sole management and control of its benefit fund.”

Where both the national and state governing bodies of a fraternal society
are supported by taxes on the members, but neither have any power to enforce
the tax, though the state body collects both its own and the national taxes, the
national body cannot hold collections as a trust fund for its benefit without estab-
lishing that the moneys were collected expressly on a tax levied for its benefit;*
but on establishment of such fact, the state officers cannot evade the liability on
the ground that they have paid it out for other purposes of the order.** On
withdrawal of a majority of the members of a local lodge from the grand lodge,
the minority must act in good faith as a subordinate lodge in order to be entitled
to the personal property.?® After a local lodge has by resolution declared that
it is no longer a member of the grand lodge, at a time when there is no dissent
to such action, the grand lodge can no longer prescribe rules and regulations for
it, so that those dissenting on a vote as to an adoption of such rules and regula-
tions may claim to be the official subordinate lodge and entitled to its property.*!

Ultra vires cannot be asserted against a certificate on the strength of which
the member has in good faith paid dues.*

Consolidation of fraternal beneficiary associations must be based on statutory
authorization.®®

Suspension of business—Suspension of business under the by-laws defeats a
recovery by the beneficiaries.®* The association may sell its property to pay debts,
though an article of its regulations prohibits dissolution of the society and dis-
posal of its funds so long as a certain number of members adhere to it;*® but a
gale to a syndicate representing a majority of the members is fraudulent as to
a dissenting minority.®®

By-laws.—Though directors are not authorized to make ‘by-laws, they may
be allowed to determine when they shall go into effect.’” A formal adoption is
not necessary if by-laws are in fact accepted and put in operation.®®

Where the by-laws provide the manner in which amendments may be made,
an amendment to such provisions must be in compliance with its requirements.®®
In the absence of by-laws, an amendment need not be published in order to give
it effect, the members being charged with notice of its adoption.*® Statutory pro-

27. Code Civ. Proc. § 1919.

Boyd v. Ger-|is ultra vires and void. And an estoppel to

nant, 82 App. Div. (N. Y.) 466,

28, 29. Evidence held insufficient to es-
tablish such fact. Nat. Council of J. O. U.
A. M. v. State Counci], 64 N. J. Eq. 470.

80. Instruction embodying such condition
held proper where some 260 members with-
drew and carried out the purposes of the
organization as to payment of benefits,
meetings, etc., and the claimants, 8 in num-
ber, while insisting that they adhered to
the grand lodge, did practically nothing that
was required by the rules and provisions
of the society. Union Benev. Soc. v. Mar-
tin, 25 Ky. L. R. 1039, 76 8. W. 1098,

31. Union Benev. Soc. v. Martin, 26 Ky.
L. R. 1039, 76 8. W. 1098.

382. On the ground that an amendment
under which it was issued was not made
fn the manner prescribed by the constitu-
tion. Wuerfler v. Wis. Order of Druids, 116
Wis. 19.

33. In Kansas no such authority exists.
Bankers’ Union v. Crawford [Kan.) 73 Pac.
79. Otherwise an agreement by one such
assoclation to pay accrued death losses of
another, in consideration of a transfer of
the membership and officers of such other,

plead the ultra vires character of such act
does not arise against the association by
the fact that large numbers of the absorbed
association were induced to become mem-
bers of the first, or that by the resignation
of the officers of the absorbed association
it went into the hands of officers named by
those managing the former. Id.

34. Where the association depends on as-
sessments under the by-laws to provide for
death losses. Bost v. Supreme Council
Royal Arcanum, 87 Minn. 417.

85, 86. Blais v. Brazeau [R. 1.] 68 Atl. 186.

87. By-laws passed by the association to
become effective when board of directors
deem it expedient, held valid. Evans wv.
Southern Tier M. R. Ass'n, 76 App. Div. (N.
Y.) 151

88. Evans v. Southern Tier M. R. Ass'n,
76 App. Div. (N. Y.) 151.

89. Subsequent amendments under the
amended provision not complying with the
original provision will not affect rights of
members or beneficiaries under contracts
already entered into. Deuble v. Grand
Lodge, A. O. U. W, 172 N. Y. 665.
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visions requiring copies of amendments or alterations in the constitution or by-
laws of beneficial societies to be filed with the state officer have been held not to
impair the obligation of contracts, which reserve a power to alter or amend the
by-laws.*

§ 2. Foreign associations. Authorization to do business. Regulations.—On
compliance with local statutes it may become mandatory on the superintendent
of insurance to issue to a foreign insurance company a certificate authorizing it to
do business within the state.* A provision that insurance companies must specify
the exact sum of money which they intend to pay is applicable to both foreign
and local insurance companies.*®* Statutory provisions requiring copies of amend-
ments or alterations in the constitution or by-laws of beneficial societies to be filed
with the state officer apply also to foreign benefit associations.*

Privileges.—Foreign societies may be exempt from taxation,*® or gencral in-
surance laws,*® but they must have complied with conditions precedent to doing
business.*" '

Process may under some statutes be served on any one of the associates where
no officer is within the state.® One collecting premiums from a local branch and
transmitting them to the central organization is not a managing agent for the
service of the process.®® TUnauthorized service is not aided by the fact that there
is a representative on whom service could properly have been made.®®

Insolvency.—On insolvency of a foreign association, domestic beneficiaries are
entitled to priority in payment out of funds within the state collected by an an-
cillary receiver before such funds are transferred to a domiciliary receiver.®* Re-
lief funds on deposit in a domestic bank, passing into the hands of a& domiciliary
receiver, remain in trust for the payment of claims for disabled and deceased
members.®* Resident creditors' cannot acquire a preference by attachment of a
domestic bank deposit,®® but if there is a domestic receiver, domestic creditors may
be protccted by ordering the deposit paid over to him to be applied to the expense
of his receivership and then turned over to the foreign receiver on his bond to dis-

tribute it in accordance with the local law.®
§ 3. Officers, physicians, etc.*—A society may regard its constitutional pro-

40. Eversberg v. Supreme Tent, K. M. W.
[Tex. Clv. App.]) 77 8. W. 246.

41. Comp. St. 1901, c. 43, § 112. Knights
of Maccabees v. Nitsch [Neb.) 96 N. W. 626.

42. He is not authorized under Act April
27. 1896. (92 Ohio Laws, p. 364); Rev. Bt. §
3631-13 to enter into any inquiry in regard
to a foreign fraternal beneficlary associa-
tion applying to do business within the
state. except in case the laws of such state,
province or territory do not provide for any
formal authorization to do business on the
part of any association. BState v. Vorys
[Ohio] 68 N. E. 580.

43. Rev. 8t. 1899, § 7903. Goodson v. Nat.
Masonic Acé. Ass'n., 91 Mo. App. 339.

44. Comp. St. 1901, c. 48, § 112. Knights
of Maccabees v. Nitsch [Neb.] 96 N. W. 626.

43. The Ancient Order of United Work-
men is a secret benevolent fraternal socle-
ty exempt from payment of an earnings tax
under Laws 1890, p. 139, o. 161, § 68 provid-
ing such a tax is a condition precedent to
doing business within the state. Anclent
Order of U. W. v. 8hober [8. D.] 94 N. W.
405.

46. Rev. St. 1899, §§ 1408, 1410. Shotlifr
v. Modern Woodmen [Mo. App.] 73 8. W.
326; Hudnall v. Modern Woodmen [Mo. App.]
717 8. W. 84; McDermott v. Modern Wood-
men, 97 Mo. App. 636, though see contra,

Curr. Law, Vol. 2—8.

as to a defense of suicide. Baltzell v. Mod-
ern Woodmen, 98 Mo. App. 163.

47. Statutes making suicide no defense
unless contemplated at the time of the ap-
plication, are applicable to insurance com-
panies doing business within the state with-
out compliance with its laws [Rev. 8t. 1899,
§ 7896]). Brassfield v. Knights of the Mac-
cabees, 92 Mo. App. 102.

48. Gen. St. 1894, § 5177, makes such pro-
vision with regard to persons assoclated
in any business under a common name. Tay-
lor v. Order of Ry. Conductors [Minn.] 94
N. W. 684.

49, 50. Moore v. Monumental Mut. L. Ins.
Co., 77 App. Div. (N. Y.) 209.

81. The certificates having matured by
death of the members. Frowert v. Blank,
205 Pa. 299. .

83. Nat. Park Bank v. Clark, 38 Misc.
(N. Y.) 658.

53. Must be distributed pro rata among
the disabled members and beneficiaries
wherever resident, whose claims have been
allowed at the time of the appointment of
a recelver for the Order. Nat. Park Bank
v. Clark, 88 Misc. (N. Y.) 658.

84. Nat. Park Bank v. Clark, 38 Misc.
(N. Y.) 568.

58. Physiciamss A published notice of
resumption of practice is admissible to
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visions as to elections as mot to be strictly followed,*® and may become estopped
to dispute the regularity of the election of an officer by directing his discharge and
electing a successor for the remainder of the term.’

The treasurer of a lodge and the lodge will not be enjoined against payment
of a bill, unless plaintiff avers that he has exhausted the remedies provided by the

constitution and by-laws.5®

Misappropriation of funds.>—The recording and financial secretary of a lodge
cannot be convicted of embezzlement of its funds, if it is the duty of the permanent
secretary to receive its money, since the fiduciary relation does not appear.®®

§ 4. Discipline of members.—Provisions limiting membership of an order to
a certain religious denomination and expelling a member who no longer keeps
such religious connection do not impose a religious test.®*

By-laws providing that a fine will be imposed on members failing to comply

therewith are not self-executing.®*

Members of mutual benefit associations cannot be expelled arbitrarily or with-
out cause,®® since rights of membership may be property rights,®* though the in-
ternal policy of beneficial societies is not subject to judicial control.®® Proceed-
ings in accord with by-laws are due process of law.%¢

Members are entitled to notice and specification of charges against them,®
but if the member has actual notice of the particular charge, it need not be for-

mally stated.®s

Charges may be heard and a member expelled on Sunday.®® If he default,
he may be expelled on evidence tending to establish his guilt.” A plea to the
jurisdiction of a society tribunal waives objections not stated.™

A provision for an appeal to a superior body of an order by a member aggrieved
by a decision will not deprive a court of jurisdiction of an action to reinstate
a member expelled withvut notice or hearing.™

show that a physiclan elécted by a society
was physically competent to discharge his
duties. McDermott v. 8t. Wilhelmina Benev.
Afd Soc. [R. L) 654 Atl. 68. In an action
by a physician to recover compensation as
medical officer, an instruction that an em-
ploye remaining in service of employer
after expiration of time of his employment,
is presumed to continue under the original
contract, is pertinent to the issues where
it appears that services were rendered at a
certain rate based on the membership, and
the issue was whether plaintiff had been
duly elected. Id.

8668. A valid election made by a plurality
instead of a majority of the voters as re-
quired by the constitution to be binding on
absent members. The same is true of a pro-
vision as to the time for holding elections
which has been customarily disregarded.
McDermott v. 8t. Wilhelmina Benev. Aid Soc.
[R. 1.] 54 Atl. 68.

57. Soclety physician. McDermott v. 8t.
Wilhelmina Benev. Aid Soc. [R. L] 54 Atl
68.

58. Not sufficient to aver that plaintift
has done all he could on the floor of the
lodge in a parliamentary way. Coss V.
Mansfield Lodge, 24 Ohio Circ. R. 86.

89. Evidence held sufficient to warrant a
directed verdict in an action against the
treasurer of a mutual benefit assoclation for
misappropriation of {its funds. Assocla-
zione Fraterna Itallana v. Gobbi, 82 App.
Div. (N. Y.) 635.

60. Loving v. State [Tex. Cr. App.] 71 8.
Ww. 2717.

61. Const. art. 1, §§ 18, 19. Barry v. Or-
der of Catholic Knights [Wis.] 96 N. W. 797.

62. Entry of amount of fine on books of
financial secretary without afirmative ac-
tion on part of the society or managing
committee will not render a fine imposed for
failure of members to go to religious serv-
ices with the general body twice a year
pagyable. Leahy v. Mooney, 89 Misc. (N. Y.)
829.

63. Pepin v. Societe St. Jean Baptiste [R.
L) 64 Atl 47.

64. Where there is a provision for fu-
neral benefits as to members and their wives.
Froelich v. Musicians’ Mut. Ben. Ass'n, 93
Mo. App. 388.

65. Such as discipline of members. Moore
v. Nat. Council of K. & L., 66 Kan. 453, 70
Pac. 3b62.

68. Though resulting in the expulsion of
members and forfeiture of property rights.
Moore v. Nat. Council of K. & L., 66 Kan.
452, 70 Pac. 352.

67,68. Pepin v. 8ociete St. Jean Baptiste
[R. 1.] 64 Atl. 47.

69. Such is not the exercise of a judicial
power. Pepin v. Societe St. Jean Baptiste
[R. 1.] 54 Atl. 47.

70. Pepin v. Societe 8t. Jean Baptiste
[R. 1] 64 Atl. 47.

71. Such as lack of time to prepare to
meet charges or insufficiency of specitica-
tion thereof. Moore v. Nat. Council of K.
& L., 66 Kan. 462, 70 Pac. 352,

72. BSuch 18 not regarded as a decision
within the meaning of the society constitu-
tion. Kohler v. Klein, 89 Misc. (N. Y.) 353.



2 Cur. Law FRATERNAL BENEFIT ASSOCIATIONS § 5C. 83

Part II. Benefils or insurance. § 5. Membership securing benefits. A.
Regquisites. Necessity of certificate.—Constitutional provisions for the obtaining
of benefit certificates must be complied with.” Delivery of the certificate dur-
ing life and good health of the applicant may be requisite,’* or countersigning
by the secretary and president of the local lodge.™

Necessity of inittation into order—A benefit certificate cannot be rightfully
issued before initiation into a local lodge.” Defective initiation is waived by
treatment of a member as such and delivery of a certificate to him.”” Require-
ments may be waived as to charter members.”™

8§ 5) B. Nature and construction of contract.—By the issuance of a benefit
certificate, & fraternal order assumes contractual obligations which are enforceable
in the courts unaffected by the right to make rules for the internal discipline of its
members.” The internal affairs of the corporation and the equities of its mem-
bers among themselves do not affect such obligation.®* Being a contract, the cer-
tificate can be changed only by consent of both parties.®* Benevolent associations
have been regarded as mutual life associations governed by the general rules ap-
plicable thereto, where their certificates are payable from a fund maintained by
assessments.®® In construing a contract embodied in a certificate and by-laws,
it should be borne in mind that the predominant intention of the parties is in-
demnity.®® The rule that members are charged with knowledge of by-laws does
not prevent ambiguous clauses in the contract from being strictly construed against
the insurer.®*

What law governs—In an action on a policy subject to the laws of a foreign
state, if such laws are not pleaded, the liability of defendant must be determined
according to the common law.*®

(8§ 5) C. Charter and by-laws as part of contract.—The certificate, constitu-
tion, and by-laws are regarded as constituting the contract,* though it is held also
that by-laws must be made a part of the policy in order that they may affect its
terms.*” A provision that is not reasonable as a by-law may be good as a contract.®®

78 Requirements of certificate from the
Supreme Lodge not obviated by the fact
that after the member’s death a local lodge
notifiles the Supreme Lodge that he was en-
titled to death benefits. Pfeifer v. Supreme
Lodge, B. B. B. Soc.,, 74 App. Div. (N. Y.)
630.

74. Roblee v. Masonic Life Ass’'n, 88 Misc.
(N. Y.) 481.

78. Not effective where signed after
member's death. Hiatt v. Fraternal Home,
99 Mo. App. 105.

76. Hiatt v. Fraternal Home, 99 Mo. App.
106. S8uch requirement may be statutory.
Rev. 8t. 1899, § 1408, has such effect through
the requirement of a lodge system. Id.

77. Supreme Ruling, F. M. C. v. Craw-
ford [Tex. Civ. App.] 76 8. W. 844.

78. Provisions for initiation of members
which require payment of the first benefit
assessment to an officer of the lodge and
the signing of the benefit certificate be-
tore him are not applicable where on the
srganization of & new lodge, there being
none but charter members, no such officer
was elected. Tracy V. Supreme Court of
Honor [Neb.] 93 N. W. 702.

79, Bupreme Council, A, L. of H. v. Or-
sutt (C. C. A.) 119 Fed. 682.

88. Black v. Supreme Counoil, A. L. of
i, 120 Fed. 580.

81. Russ v. Supreme Council, A. L, of H.,
110 La. 588.

82. Modern Woodmen v. Colman [Neb.]
94 N. W. 814,

88. Bupreme Lodge, O. M. P., v. Meister,
106 I1l. App. 471.

84. Brock v. Brotherhood Acc. Co. [Vt.]
54 Atl 176.

88. Morton v. S8upreme Council of Royal
League [Mo. App.] 78 8. W. 259.

86. O’Brien v. Supreme Council, C. B. L.,
81 App. Div. (N. Y.) 1. Provision that
certificate 18 issued on the express condi-
tion that the member shall, in every par-
ticular comply with the laws, rules and
regulations of the Order. Grand Lodge, A.
0. U. W., v. Gandy, 63 N. J. Eq. 692.

87. Under Rev. St. 1899, § 7903, requiring
a specification of the exact sum payable, the
amount shown by the certificate cannot be
changed by a by-law not set out in the
policy. Goodson v. Nat. Masonic Acc. Ass'n,
91 Mo. App. 339. The fact that the certifi-
cate declares that it is subject to the by-
laws of the Order, will not authorize a de-
fense based on a by-law against suicide,
unless the by-laws or a copy thereof are
attached to the certificate [Ky. 8t. § 679].
Mooney v. Ancient Order, U. W, 24 Ky. L.
R. 1787, 712 8. W. 288, Where the certificate
embraces the statements in the application
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Retroactive by-laws.—A by-law not made expressly retroactive will not be so
construed.®® Where the member’s rights to special benefits accrue according to
~ the constitution and by-laws of the association, they cannot be subsequently affected
by a change in such laws.®® A beneficiary whose certificate is expressly excepted
from the operation of changed by-laws cannot complain.®® A change in by-laws
will be deemed acquiesced in by a member who pays assessments until the time
of his death in accordance with such change and without dissent.’?

Reserved power to amend constitution or by-laws.—Unless express authority is
reserved in the association, the contract rights of members cannot be altered by
amendment of the constitution or adoption of by-laws.®® The member may agree
that he shall be bound by after-cnacted by-laws or constitutional amendments.*
Such a contract is binding on the beneficiary.® Where a member agrees to comply
with laws and regulations “now in force or that may hereafter be enacted,” by-laws
may be retrospective except as to rights fixed by the terms of the original contract.®®
Provisions that the certificate is accepted subject to all future laws of the associa-
tion, do not refer to laws impairing the contract of insurance, but only to laws
for the conduct of the association, duties of the members, and the like;*” hence

as part of the contract but not the by-laws,
the by-laws become no part of the contract
(Purdy v. Bankers’ Life Ass'n [Mo. App.]
74 8. W. 486) unless to the holder’s benefit.
Certificate in form of a life policy entitles
the member to the benefit of a section of
the by-laws providing that If in good stand-
ing he might, on dlsability by reason of
accident, be at his option paid one half the
amount of the certificate In full satisfaction
of all claims agalnst the order. Monahan v,
Supreme Lodge, O. C. K., 88 Minn. 224.

§8. Purdy v. Bankers' Life Ass'n [Mo.
App.] 74 8. W. 486.

89. Bottjer v. Supreme Council, Am. L.
of H.. 78 App. Div. (N. Y.) 646. Enactments
requiring a statement from the member to
whom death benefits are to he paid do not
require the issuance of a certificate desig-
nating the beneficiary to one who was a
member prior to its adoption. Pfeifer v.
Supreme Lodge, B. S. B. Soc.,, 173 N. Y. 418.
Though the application contalns an agree-
ment to abide by the regulations as they
may thereafter be constitutionally changed,
it {8 not subject to changes which indicate
that they are to be applicable only to poli-
cles issued in the future. Knights Tem-
plars’, etc.,, Indem. Co. v. Jarman, 187 U. 8.
197.
00. Where a member of a pilot associa-
tion is entitled to half pay on the loss of
his license untll re-instatement, his rights
cannot be affected by an alteration in the
by-laws classifying disabilities as tem-
porary or permanent with different results
in regard to benefits. Marshall v. Pllots’
Ass'n, 206 Pa, 182. |

91. Evans v. Southern Tier M. R. Ass'n,
76 App. Div. (N. Y.) 161,

92. lvans v. Southern Tier M. R. Ass'n,
76 App. Div. (N. Y.) 161. The question may
become one for the jury. Pokrefky v. De-
troit Firemen's Fund Ass'n [Mich.] 96 N.
W. 10567.

93. Such right does not arise from an
agreement to faithfully abide by the rules
and regulations of the order, or from a
condition that the insured will comply with
the laws, rules and regulations thereof.
Miller v. Tuttle [Kan.] 73 Pac. 88.

#4. Ross v. Modern Brotherhood [Iowa]
95 N. W. 207. An agreement to be bound
by by-laws in force or thereafter to be
adopted, causes by-laws changed after the
issuance of the certificate to become a part
of the contract. Evans v. Southern Tier
M. R. Ass'n, 76 App. Div. (N. Y.) 161. An
acceptance of membership subject to pro-
visions of the constitution which may there-
after be adopted, causes the member to be
bound by a subsequent reasonable amend-
ment. Hall v. Western Travelers’ Acc. Ass'n
[Neb.] 96 N. W. 170. Where an association
has two classes of members, one partici-
pating in benefits and the others not, a by-
law may be amended to authorize par-
ticipating members to change to the non-
participating class on payment of all as-
sessments due and where many of the par-
ticipating members were dissatisfled and
withdrawing, such an amendment is rea-
sonable. French v. N. Y. Mercantile Exch.,
80 App. Div. (N. Y.) 131, The by-laws may
be changed so as to provide that on the
death of the beneficlary before the mem-
ber, the administrator of the beneficiary in-
stead of the administrator of the member
shall be entitled to the proceeds. O’'Brien
v. Supreme Council, C. B. L., 81 App. Div.
(N. Y.) 1.

#5. Supreme Tent, K. M.- W., v. Stensland.
106 Ill. App. 267. Where the beneficiary’s
rights are to be determined by the laws in
force at the time the same s payable, a
subsequently adopted by-law, providing that
one-fourth of the face value at the time
of death, must have been paid In assess-
ments, or the deficit thereof must be de-
ducted from the policy, is binding. Rich-
mond v. S8upreme Lodge, O. M. P. [Mo. App.]
71 8. 'W. 736.

96. Shipman v.
174 N. Y. 898.

97, Campbell v. American B. C. Fra-
ternity (Mo. App.] 73 8. W. 842. An amend-
ment that {f the member should die by sui-
cide, his beneficlary would receive only half
of the certificate is not Included. Morton
v. Bupreme Council, R. L. [Mo. App.] 73 8.
W. 259. Certificates of members engaged
in the liquor business cannot be made void

Protected Home Circle,
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the amount payable on a benefit certificate cannot be reduced,*® though the promise
was only to pay an indefinite sum not exceeding the amount named in the certifi-
cate,® nor can the payments on disability be changed from a sum in gross to an-

nual instalments.?

be adopted against suicide,? though the contrary is also held.?

Under a reserved power to amend by-laws, an amendment may

The member may

be bound by a subsequent specific definition of an injury, which is reasonable.*
A by-law which is unfair and unreasonable does not affect a member, though the

certificate is subject to by-laws existing or to be adopted.®

Amendments are held

unreasonable only where unfair and oppressive in their operation br in disturbance

of vested rights.®

Rights of members on alteration of by-laws.—1If the society arbitrarily reduces
the amount payable on certificates, a nonassenting member may treat the contract
as rescinded and recover the payments which he has made thereon,” or for the
proportion representing the canceled insurance,® but in Massachusetts it has been
held that such a provision being invalid there is no breach until refusal to pay on
death of the member, and action for assessments paid or for the amount of the

certificate cannot be maintained prior thereto.’

by amendment. Where payments have
been made for six years by one engaged In
selling liquors which he had a right to do
under the laws of the order at the time
he becamme a member. Deuble v. Grand
Lodge, A. O. U. W,, 172 N. Y. 665.

98. Supreme Council, A. L. of H., v. Jor-
dan, 117 Ga. 808; Russ v. Supreme Council,
A. L. of H.,, 110 La. 588; Langan v. Supreme
Council, A. L. of H, 174 N. Y. 266. A mem-
ber who has pald assessments on a $5.000
certificate hns vested rights which cannot
be reduced by an amendment providing that
not more than $2,000 shall be pald on any
benefit certificate. Willlams v. Supreme
Council, A. L. of H., 80 App. Div. (N. Y.)
402.

90. Mnkely v. Supreme Council, A. L. of
H., 133 N. C. 367.

1. Under general power under statutes
or the constitution of the soclety. Beach
v. Supreme Tent, K. M. [N. Y.] 69 N. E. 281.

2. Forfeiture of benefits in case of a
member taking his own life, whether sane
or insane at the time, provided that In case
of suicilde twice the amount of all the as-
sessments or monthly rates paid the su-
preme lodge by the member shall be pald
back to the beneficilary. Eversberg v. Su-
preme Tent, K. M. [Tex. Civ. App.] 77 S.
W. 246. Where the certificate is subject to
the by-laws and constitution in force or
thereafter to be adopted, a member and a
beneficiary are bound by the acceptance of
a statutory provision exempting llability
fn case of suiclde, made prior to the death
of the member. [Acceptance of Laws 1897,
p. 122; Rev. St. 1899, § 1408.] Morton v.
Royal Tribe of Joseph, 93 Mo. App. 78.

2, Rights under an original insurance
against unintentional self-destruction after
one vear not forfeited by an amendment
avold'ng the policy for self-destruction while
fnsane, within five years. Weber v. Bupreme
Tent, K. M., 172 N. Y. 490. If the con-
tract does not make any provision for sui-
cide while insane the association cannot di-
vest itself of such risk by a subsequent
amendment of the by-laws, though it may
as to suicide while sane, since such regula-
tion does not interfere with the vested

Payment of assessments under

right. Shipman v. Protected Home Circle,
174 N. Y. 398.

4. Definition of broken leg. Ross v.
Modern Brotherhood [Iowa] 95 N. W. 207.

5. By-law limiting liability on death by
suicide, sane or {insane, of alcoholism or
legal execution for crime s unreasonable.
Bottjer v. Supreme Council, A. L. of H., 78
App. Div. (N. Y.) 646. An amendment for-
feiting the certificate of members taking
up prohibited occupations such as that of
freight brakeman, is unreasonable and void,
where it does not provide for notice of the
change to existing members, tRough the
applicant has agreed to be bound by rules
to be enacted. Tebo v. SBupreme Council of
Royal Arcanum [Minn.] 98 N. W. 513. Not
reasonable to provide that the beneficiary
shall receive only such amount as the mem-
ber has pald In assessments, where the
member has paid assessments on the basis
of a certificate calling for a stated sum.
Wuerfler v. Wis. Order of Druids, 116 Wis.
19.

6. Amendments excepting injuries re-
ceived as a result of vertigo from those for
which benefits will be payable are reason-
able. Hall v. Western Travelers’ Acc. Ass'n
[Neb.] 96 N. W. 170. It is reasonable to
alter existing by-laws so as to provide that
on the death of the beneficilary before the
member, the beneficiary’'s administrator and
not the administrator of the member shall
recelve the proceeds. O'Brien v. Supreme
Council, C. B. L., 81 App, Div. (N. Y.) 1.

7. It is immaterial what use has been
made of the money paild If the charter
makes no provision for raising the funds
to discharge the liabilities. Black v. Su-
preme Council, A. L. of H. 120 Fed. 580;
Supreme Council, A. L. of H,, v. Black (C. C.
A.) 128 Fed. 650; Supreme Council, A. L. of
H., v. Jordan, 117 Ga. 808.

8. He 18 not compelled to leave enforce-
ment of the original contract to his bene-
ficiary or to resort to a suit in eqnity to
compel receipt of the premiums in the same
manner as formerly. Makely v. Supreme
Council, A. L. of H, 133 N. C. 367.

9. Porter v. American Legion of Honor,
183 Mass. 326.
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protest on the reduced basis, the full amount being tendered is not regarded as a
waiver.®* On learning of the reduction, the member may stop payment of a
check previously sent in payment of an assessment.!* The action for breach is
not governed by a limitation as to time applicable to death claims.!?

(§ 5) D. Representalions of organizers and agents.—An organizer appointed
by the Supreme Lodge cannot acquire powers in excess of those conferred on him by
it, through an arrangement by the secretary of a local lodge.’®* Where those dealing
with an agent know the extent of his powers as conferred by the by-laws or by
provisions in the’policy, he cannot bind the association in excess thereof.'* Lim-
itations in the certificate or the by-laws made part of the contract are notice to
the insured and beneficiary of limitations on the powers of the agent.!®

§ 6. Application.—Provisions that the application or charter or by-laws
- must be attached to be treated as a part of the policy’® apply to fraternal orders.'”

Misrepresentations.—Fraternal beneficial orders may be exempt from provi-
sions applicable to life insurance companies, generally rendering false immaterial
statements in applications harmless.!* The policy may be avoided, if the repre-
sentations are substantially untrue,’® or if facts are fraudulently concealed, induc-
ing the issuance of the certificate.?®* Answers as to present and past condition of
health must be true, whether warranties or representations.®* A statement of good
health is construed to mean that the applicant is free from sensible disease and
from any apparent derangement of the functions by which health may be tested.*
Miscellaneous holdings as to falsifications are grouped in the mnotes.?® It may be

10. Russ v. Supreme Council, A. L. of H,,
110 La. 688; Makely v. Supreme Council, A.
L. of H, 133 N. C. 367; Willilams v. Supreme
Council, A. L. of H., 80 App. Div. (N. Y.) 402.

11. Henderson v. Supreme Council, A. L.
of H., 120 Fed. 585.

12. By-law was, no action at law or in
equity in any court shall be brought or
maintained on any cause or claim arising
out of any membership or benefit certifi-
cate unless such action is brought within
one year from the time when such action
accrues, and such right of action shall ac-
‘crue ninety days after all proofs called for,
in case of a death of a member shall have
been furnished. Supreme Council, A. L. of
H. v. Jordan, 117 Ga. 808.

18. Deputy organizer without power un-
der an appointment or contract with the
Supfeme Lodge or under appointment by
the local lodge to deliver certificates of in-
surance or to collect dues and assessments.
—Hiatt v. Fraternal Home, 99 Mo. App. 105.

14. By contract, estoppel or waliver.
Modern Woodmen v. Tevis (C. C. A.)) 117
Fed. 369.

15. Modern Woodmen v. Tevis (C. C. A.)
117 Fed. 369.

16. In general in order that the applica-
tion may be considered as a part of the
contract, the fact must be shown from the
language of the policy, application, consti-
tution or by-laws of .the company or by
the pleadings. Supreme Lodge of Sons &
Daughters of Protection v. Underwood [Neb.]
92 N. W. 1051,

17. Ky. St. § 679 applies to assessment
co-operative companies doing business on
the lodge plan. Supreme Commandery of
the United Order of the Golden Cross V.
Hughes, 24 Ky. L. R. 984, 70 8. W. 406.

18. Fraternal beneficial orders under Rev.
Sts. § 3631-11 are exempt from the pro-
vision of section 36256. Grand Lodge of A.
O. U. W. v. Bunkers, 28 Ohio Circ. R. 487.

19. Substantially true means without
qualification in all respects material to the
risk. Jeffrey v. United Order of Golden
Cross, 97 Me. 176. Where the issuance of a
certificate is secured through the reliance
of the officers on a false representation that
the beneficlary was one of a class for whose
benefit the mortuary fund is establishead,
the beneficilary’s claim may be defeated on
the ground of fraud. Koerts v. Grand Lodge
of Wisconsin of Order of Hermann's Sons
[Wis.] 97 N. W. 168.

20. Fallure to state the death of broth-
ers where such question is not directly ask-
ed 18 not to be regarded as a warranty.
Callies v. Modern Woodmen of America, 98
Mo. App. 621,

21. Facts held to show falsity of state-
ments that applicant had a light form of
dyspepsia and no other disorder or weak-
ness tending to Iimpair her constitution.
Jeffrey v. United Order of Golden Cross, 97
Me. 1786.

22, Jeffrey v. United Order of Golden
Cross, 97 Me. 176. A health certificate pre-
pared by the Insurer and signed by the in-
sured will not be regarded as untrue by
the adoption of a construction other than
the common use and meaning of the prom-
ise Implied, unless such construction {s un-
derstood by the insured at the time of mak-
ing the certificate; hence not falsified by
pregnancy. American Order of Protection
v. Stanley [Neb.] 97 N. W. 467,

23. An answer as to a present use of al-
coholic stimulants is not falsified by pre-
vious use., Bacon v. New England Order of
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a question for the jury whether false answers were under misapprehension as to

the question, or whether statements in the application are false, but not whether

they are material when such fact is determined by the contract.?
Warranties.—Unless the certificate of insurance refers to the application, the

apswers contained therein are not warranties.’*

If the statements are made war-

ranties, it is not essential that they be material,® and good faith is them not
controlling.?® A warranty of answers, to be true and complete statements of all
material facts within the applicant’s knowledge, is not a warranty of knowledge.”
The fact that insured is required to warrant the truthfulness of his statements
does not make answers in an application and medical examination more . than
representations.*® See foot notes for particular warranties.’?

Waiver and estoppel as to application—Provisions that laws relating to the
substance of the contract for payment of benefits cannot be waived do not refer
to the preparation and acceptance of applications.** There can be no waiver with-

oat knowledge.*®

Protection, 123 Fed. 163. Insured may have
been in a state of alcoholism from continu-
ous use to excess without great intoxica-
tion at any time, thus not causing a nega-
tive answer to the question ‘“Were you ever
intoxicated?’ to be necessarily a misrepre-
sentation. Bacon v. New England Order of
Protection, 123 Fed. 152. Failure to men-
tion a small amount of other insurance car-
ried will not vitiate a certificate in the ab-
sence of fraud, notwithstanding a clause in
the application stating that if there were In
any of the answers any untrue or evasive
statements or concealments of fact, then
all claims on the benefit fund should be for-
feited. Robinson v. Supreme Commandery.
United Order of the Golden Cross of the
World, 77 App. Div. [N. Y.] 215. A mis-
statement as to membership in another in-
gurance order will not invalidate the certifi-
cate where the insuring assoclation is not
misled. and its agent taking the application
has knowledge of the facts. Membership
in the other order was essential to member-
ship in the Insurance association. Delaney
v. Modern Acc. Club [Iowa] 97 N. W. 91,
A prior application will be deemed to be
shown by an agreement to take insurance
and examination by a physician and an in-
formation to the applicant that he could not
pass. Jennings v. Supreme Council Loyal
Additional Ben. Ass'n, 81 App. Div. [N. Y.]
76.

24. As where the applicant is a foreigner
with an imperfect knowledge of English
and may have understood a question as to
applications for other insurance to refer
to insurance other than in defendant’'s so-
cfety. Dubcich v. Grand Lodge A. O. U. W.
[Wash.) 74 Pac. 832.

an. Royal Neighbors of America v. Wal-
lace [Neb.] 92 N. W. 897.

28. Though the application agreed that
the answers and application should form
the basis of the contract, and that untruth
should vitiate it, untruth will not vitiate
unless the answers are made fraudulently,
or in bad faith, or are material to the risk.
Alden v. Bupreme Tent of Knights of Mac-
cabees of the World, 78 App. Div. [N. Y.] 18.

27. As where the contract stipulates and
warrants that the answers shall be literal-
ly true and that the contract shall be void

if they are not so. Hoover v. Royal Neigh-
bors of America, 66 Kan. 618, 70 Pac. 596.

28. Jennings v. Supreme Council Loyal
._Al\cddltlonal Ben. Ass'n, 87 App. Div. [N. Y.}

20. Thompson v. Family Protective Union
[B. C.] 46 8. BE. 19,

80. Jennings v. Supreme Council Loyal
7A€ditlona.l Ben. Ass'n, 81 App. Div. [N. Y.]

81. A false statement that a physician
had not been consulted during the preced-
ing seven years avoids the certificate with-
out regard to the nature of the ailment for
which the physician was consulted. Mec-
Dermott v. Modern Woodmen of America,
97 Mo. App. 636. An answer that applicant
has never had any serious illness, being re-
garded as an expression of opinion, is not a
warranty avolding a policy, unless the ap-
plicant makes such answer with knowledge
of its untruthfulness.
cient to show untruth of statements as to
health, as against evidence that applicant
was at the time suffering from tuberculosis
and had pleuro-pneumonia. Supreme Rul-
ing of the Fraternal Mystic Circle v. Craw-
ford [Tex. Civ. App.] 76 8. W. 844. State-
ment that applicant was Iin sound mental
and physical health not rendered false by
the fact that insured had shortly before
consulted a physician with regard to a pain
in the stomach, indigestion and congestion
of the liver, if such ailments were merely
transient. McDermott v. Modern Woodmen
of America, 97 Mo. App. 636.

83. Objection is walved where on appli-
cant stating the facts as to insanity in his
family was advised to answer ‘No” by the
examining physician who was an agent and
officer of the association and wrote the an-
swer. Shotlif v. Modern Woodmen of
America [Mo. App.] 78 8. W. 826. If the
agent accepts an applicant on the under-
standing that he will subsequently comply
with conditions as to eligibility, his non-
eligibility at the time of delivery of the
certificate cannot be availed of by the asso-
ciation there having been a subsequent ¢com-
pliance. Delaney v. Modern Ace. Club
[Iowa] 97 N. W. 81. Where a deputy or-
ganizer testifies that he examined an ap-
plicant himself through an arrangement

Evidence held insufii- ~
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§ 7. Dues and assessments.**—Members may be required to pay monthly
assessments under constitutional provisions fixing the rates of assessment and re-
quiring that they be paid monthly, provided tweclve are required to meet death
losses.®®

Where the death benefit assessment may be fixed according to the age of the
member, it may be governed by his age at the time of assessment and not that at
the time of entry.®® A notice of assessment and a call on the beneficiary funds of
subordinate lodges may be approved and construcd as one instrument.®’

Notice of assessments.®*—Service of notice of assessment by mail as provided
by the by-laws is suflicient where the by-laws constitute part of the contract.?®

If a certificate provides that annual dues are to be paid on a certain day and
there are also provisions for death assessments, a promise made by the agent that
insured should have a certain notice of anything to be paid under the policy, does
not cover annual dues.*

Actions to collect assessments.—Where the member may be expelled on non-
payment of dues, an action at law cannot be maintained therefor.$!

§ 8. Forfeitures and suspensions; reinstatement—The enumeration of dif-
ferent means of forfeiture indicates an intent not to include one in the other.**

Change in habits of member.—Where the articles contemplate no forfeiture of
a certificate for anything except for default in payments, it cannot be forfeited
by a subsequently enacted by-law, on the ground that member’s habits had become
intemperate, though such fact might be a good defense to an action on the certifi-

cate.s3

with the state deputy by which he was to
examine his own applicants for member-
ship, and have physicians of his own se-
lection sign the reports, the examination
may be sufficient though the laws require
examinations to be by an examiner ap-
proved by the supreme medical director, such
an examiner having in this case signed the
organizer’'s report. Supreme Ruling of the
Fraternal Mystic Circle v. Crawford [Tex.
Civ. App.] 75 S. W. 844,

33. A walver of forfeiture on account of
the use of intoxicants after issuance of cer-
tificate is not a walver of misrepresenta-
tions concerning such use in the applica-
tion, if there is no evidence that the asso-
ciation had knowledge, nor does such waiver
result from a reversal of action after trial
for expulsion, until the member should be
released from an asylum in which he was.
Callies v. Modern Woodmen of America, 98
Mo. App. 621. Furnishing blank proofs of
death does not amount to a walver of mis-
representations im the application unless the
assoclation 1s shown to have had knowl-
edge thereof. Id. The question of whether
a soclety had knowledge of, or by the ex-
ercise of reasonable diligence should have
known of statements in, an application for
fnsurance which was previously rejected,
is for the jury. Dubcich v. Grand Lodge A.
0. U. W. [Wash.] 74 Pac. 832.

84. Under articles of incorporation pro-
viding that the benefit fund shall consist
of all moneys collected for the payment of
death losses, and shall be collected by a
pro rata assessment levied on the guaranty
fund of the association, and that the guar-
anty fund consists of deposits pledged for
the payment of assessments by each member
of the association, assessments must be

passed, if there is money enough on hand,
to pay mortuary benefits on hand. Purdy v.
Bankers’' Life Ass'n [Mo. App.] 74 8. W. 486.

3%. Grand Lodge, A. O. U. W. v. Marshall
[Ind. App.] 68 N. E. 605.

368. Crosby v. Mutual Reserve Fund Life
Ass'n, 38 Misc. [N. Y.] 708.

87. Grand Lodge, A. O. U. W., v. Marshall
[Ind. App.] 68 N. E. 606. Where the by-
laws of an order provide that calls may be
0 subordinate lodges to forward beneficiary
funds, which call shall contain a list of all
deaths occurring since the last call, and
shall constitute the making of an assess-
ment, where the call and assessments are
made in one instrument, signed by the secre-
tary, the assessments being addressed to the
members of the order and the call to the sub-
ordinate lodges, the list of deaths may be
contained in the essessments. Id.

88. Under the provisions of the by-laws
requiring notice of assessment to bear
either the officlal stamp of the collector or
the seal of the council, notice not so au-
thenticated 1s vold. Cronin v. Supreme
Council, Royal League, 199 Ill. 228. Where
payment is to be within 80 days of notice,
default is governed by the time notice is
received. Id.

80. Modern Woodmen of America v.
Tevis [C. C. A.] 117 Fed. 369.

40. Riddick v. Farmers' Life Ass'n, 133
N. C. 118,

41. L'Union 8t. Jean Baptiste de Paw-
tucket v. Ostiguy [R. 1.] 56 Atl. 681.

43. Loss of good standing, if enumerated,
does not Include suicide. Royal Circle wv.
Achterrath, 204 Ill. 549.

43. Purdy v. Bankers’ Life Ass’'n [Mo.
App.] 74 B. W. 486.
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Failure to give notice of illness may forfeit benefits.4

Nonpayment of assessments—Provision for prompt payment of assessments
are of the substance and essencc of the contract,®® hence, failure to comply with
by-laws in this regard may forfeit death benefits,® but penalties suspending the
rights of members for a period after payment of arrears are regarded as unreason-
able.t Nonpayment is not excused by the fact that a member is delirious at the
time dues become payable,*® or failure of an agent to pay, though the member has
no knowledge thereof.*®

Payment from local funds to prevent forfeiture.—The local council may, in
the absence of a prohibition, keep up the payments of a delinquent member, pre-
venting the supreme council from denying the member’s standing.’® By-laws
providing for payment of assessments during sickness of members are mandatory.®*
Any one knowing the facts may give notice requiring such a payment.’* The
notice must state the member’s inability if inability is a prerequisite.®®

Duty to apply funds of member in hands of lodge to avoid forfeiture.—If the
subordinate lodge has money in its possession belonging to a member, and the power
to apply it, it must be applied to assessments due from the member to save a for-
feiture of the contract though the member does not make an express direction,®
but sums paid on account of lodge dues cannot be required to be paid out by the
subordinate to the supreme lodge in satisfaction of assessments thereafter called.®®

Status of local lodge or officers as agent.—Where the member is distinctly
required to pay assessments to the financial officer of a local lodge, and there is
no other method of payment, the local officer is the agent of the supreme lodge
to reccive and forward the payment.”* The rules of the order may make the

44. Bost v. Supreme Council Royal Arca-
num. 87 Minn. 417. Necessity of notice of
commencement of illness accrues at the time
the insured becomes incapacitated from his
usual occupation. Where {insured was {1l
twelve days before ceasing his occupation, a
notice on the twelfth day is sufficlent though
it states that the illness began twelve days
prior thereto, and the condition was for no-1
tice within ten days from beginning of ill-
ness. Grant v. North American Casualty Co.,
88 Minn. 397.

43. Modern Woodmen of America V.
Tevis [C. C. A.] 117 Fed. 369.

4. Payment of assessments. Bost V.
Supreme Council Royal Arcanum, 87 Minn.
417. Where a benefit certificate is condi-
tioned on compliance with the by-laws, it is
void on failure to pay assessments required
by the by-laws, though it itself specifies only
assessments due the beneflt fund. Supreme
Council, American Legion of Honor v.
Landers [Tex. Civ. App.] 72 B. W. 880. Cer-
tificate may be forfeited for failure to pay
semi-annual per capita tax. Boyce v. Royal
Circle [Mo. App.] 78 8. W. 300.

47. By-law providing that the members
shall be debarred of all beneflits until three
months after payment of all arrears will
not be recognized in an action on the cer-
tificate. Kennedy v. Local Union No. 726
of the United Brotherhood of Carpenters &
Joiners of America, 76 App. Div. [N. Y.] 243.

48. Smith v. Sovereign Camp of Wood-
men of the World [Mo.] 77 8. W. 862.

49. United Moderns v. Pike [Tex. Civ.
App.) 76 8. W. 7174,

g0. Order of United Commercial Travel-
ers of America v. McAdam [C. C. A.] 126

Ped. 868.

81. By-law providing for payment, where
sickness did not originate from intemper-
ance or vicious conduct. Bost v. Supreme
Council Royal Arcanum, 87 Minn. 417.

52. Smith v. Sovereign Camp of Wood-
men of the World [Mo.] 77 8. W. 862.

83. Where the notice does not contain such
statement, the jury are not to be instructed
to find as to its existence. Smith v. Sover-
eign Camp of Woodmen of the World [Mo.]
77 8. W. 862.

54, Supreme Lodge Order of Mut. Protec-
tion v. Meister, 105 Ill. App. 471. If the
member has pald the local secretary more
than sufficlent to meet claims already ac-
crued, the excess should be applied on sub-
sequently accruing dues and assessments,
and until such application, the member can-
not be regarded as in default. Fraternal Aid
Ass’'n v. Powers [Kan.] 73 Pac. 66.

B85, 56. Supreme Lodge Order of Mut. Pro-
tection v. Meister, 106 Ill. App. 471. A local
secretary, authorized to collect dues and as-
sessments, whose right to recetve payments
is recognized in the certificate of member-
ship, is to be regarded as the agent of the as-
sociation. Fraternal Ald Ass'n v. Powers
[Kan.] 78 Pac. 66. A by-law forfeiting the
insurance of members paying their dues as
provided by their by-laws in case the offi-
cers receiving the money do not pay it over
is unreasonable and will not be enforced.
Brown v. Supreme Court I. O. F. [N. Y.] 68
N. E. 145. Where the insured leaves sums of
money with the local financier for applica-
tion on assessments when they fall due, in-
sured is not responsible for his faflure to ap-
ply the funds as directed, if the financier in
s0 accepting money does not transgress a
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collector of a local lodge the agent of the assured and beneficiary,’” though not
when in contravention of by-laws establishing agency for the order.®®

Notice and other proceedings to effectuate forfeiture.—By-laws or regulation
forfeiting benefits or membership are not as a rule self-executing,®® except when for
nonpayment of an assessment,® or so provided in the contract.®? Where the by-laws
provide that the financial secretary shall notify members of arrears, a member’s
right cannot be forfeited for nonpayment of a fine, if he is not notified of its imposi-
tion.** The validity of a forfeiture depends rather on the association’s compliance
in good faith with the by-laws in attempting to notify the member, than on his
timely receipt of the notice.®*

The question of whether the by-laws of a benefit order conferred jurisdiction
to try a member on notice to him, after he has become insane, is for the court,
and in case such jurisdiction is not clearly given, an expulsion based on a notice
which is merely addressed to the insane member and deposited in the post-office
will not affect the right to benefits.®¢

Rights of member on unauthorized declaration of forfeiture—Expulsion must
be in the formal manner prescribed.®® If wholly void and unauthorized, the mem-
ber may treat it as such and does not waive rights by failure to tender his assess-
ments.®® .

Recovery of assessments paid.—The beneficiary cannot, on the death of the
member before reinstatement, recover assessments paid by him before suspension.®?

Waiver of illegal expulsion.®*—Failure for several months to make efforts for
reinstatement is to be regarded as an acquiescence in expulsion,*®® but only where
the member may seck reinstatement by appeal to some other tribunal of the order.™

positive law of the association. Grand Lodge
A. O. U. W. v. Scott [Neb.] 97 N. W. 637.

87. Insuch case the beneficiary cannot take
advantage of an erroneous acceptance of as-
sessments due after the death of assured.
Voelkel v. Supreme Tent of Knights of Mac-
cabees of the World, 116 Wis. 202.

58. Where the by-laws provide that the
clerk of the local camp shall collect and re-
mit assessments to the head camp, he is the
agent of the head camp in such collection,
though there is another provision that he is
the agent of the local camp and not of the
head camp and that no act or omission by
him should create any liability or waive any
right of the society. Modern Woodmen of
America v. Tevis [C. C. A.] 117 Fed. 369. If
the by-laws require payment to a local secre-
tary, he cannot be made the agent of the
member. Ancient Order of Pyramids v.
Drake, 66 Kan. 538, 72 Pac. 239.

59. A provision that a person engaged In
the sale of intoxicating drinks cannot be ad-
mitted or retained as a member is not self
executing. Stelnert v. United Brotherhood
of Carpenters & Joiners of America [Minn.]
97 N. W. 668. In the absence of a by-law or
provision in a contract or application making
false warranties in an application for re-
instatement a forfeiture of the insurance
contract, a forfeiture for a claimed breach
of warranty, 18 not self-executing. Traders’
Mut. Life Ins. Co. v. Johnson, 200 Ill. 359. A
by-law requiring that members shall remain
practical Catholics and communicants of the
church is self-executing and the liability of
the soclety ceased without an expulsion of
the member where he excommunicates him-
self by being married by a Protestant minis-
ter. Barry v. Order of Catholic Knights of
Wisconsin [Wis.] 96 N. W, 797.

60. Grand Lodge, A. O. U. W. v. Marshall
[Ind. App.] 68 N. BE. 606. If there is a pro-
vision that members in arrears to a certain
amount shall not be entitled to death bene-
fits, it is immaterial that he is not suspend-
ed or his name stricken from the rolls before
his death, both being constitutional provi-
sions. Phillips v. United States Grand Lodge
Fof Independent Order Sons of Benjamin, 39
Misc. [N. Y.] 296.

61. Nonpayment of assessments. Jelly V.
Muscatine City & County Mut. Ald Soc
[Iowa] 96 N. W, 197.

62. Leahy v. Mooney, 39 Misc. [N. Y.] 829.

63. Purdy v. Bankers’ Life Ass'n [Mo.
App.] 74 8. W. 486.

64. Dubcich v. Grand Lodge A. O. U. W,
[Wash.] 74 Pac. 832.

63. Accord with constitution. Foxhever
v. Order of Red Cross, 24 Ohio Circ. R. 66.

66. Supreme Council, A. L. of H. v. Orcutt
(C. C. A) 119 Fed. 682. Until a notice of
change in the attitude of the order is given
the member when he was notified that dues
would no longer be accepted. Grand Lodge,
A. 0. U. W, v. Bcott [Neb.] 97 N. W. 637.
Where before time of payment of assess-
ments, the soclety declares certificate volad,
seasonable payment is waived. Wuerfler v.
Wis. Order of Druids, 116 Wis. 19.

67. McLaughlin v. Supreme Counci], C. K.
[Mass.] 68 N. E. 344.

68. Evidence held insuficient to show
waiver of an {llegal suspension. Grand
Lodge, A. O. U. W,, v. Scott [Neb.] 97 N. W.
6317.

69. Foxhever v. Order of Red Cross,
Ohio Cire. R. b6.

70. Suspension of member while the asso-
clation has money in its hands to discharge

24

any assessments for which he is liable. Pur-
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Fraud prior thereto is waived by submission of proofs of death and a hearing be-

fore the trustees of the order.™

Waiver of forfeiture.—Officers of local lodges have no authority to waive con-
stitutional restrictions,” or rules of the order forming a part of the contract of

membership.”

Acceptance of assessments with knowledge of a right of forfeiture

is, in general, a waiver thereof.” Acceptance of a payment in ignorance of de-
cease of applicant does not estop the lodge.™

The effect of the receipt of assessments after due as a waiver of timely pay-
ment is controlled by custom,’ and the question of whether the local lodge or
officer is to be regarded as the agent of the order,”” or of whether such power is
specifically denied.” A former habit of allowing delinquencies will not justify

dy v. Bankers’ Life Ass'n [Mo. App.] 74 8. W.
4886.

71. Hoag v. Supreme Lodge, 1. C. [Mich.]
956 N. W. 996.

73. Bar of members engaged in the re-
tailing of intoxicating liquors. Grand Lodge,
A. O. U. W., v. Bunkers, 23 Ohlo Circ. R. 487.

73. Royal Highlanders v. Scoville [Neb.]
92 N. W. 206.

74. Assessments were retained until after
the death of the member. Modern Woodmen
v. Colman [Neb.]) 94 N. W. 814. Where a fra-
ternal order maintains an insurance depart-
ment, it is bound by rules which govern
other insurance contracts and must act with
reasonable promptness though by its laws it
has the right to expel or suspend members.
Supreme Lodge, K. P.,, v. Wellenvoss (C. C.
A.) 119 Fed. 671. A walver will result where
the clerk of a local camp through an assist-
ant, collects monthly assessments of dues
and remits them to the head clerk with full
knowledge of the circumstances for a pe-
riod of three months, and until the death of
insured (waives a forfeiture on the ground
of fallure to file a walver of lability for
death. as a direct result of engaging in a
specified occupation). Modern Woodmen V.
Colman [Neb.] 94 N. W. 814. Where a mem-
ber has been suspended on account of dis-
obedience to the rules of the order more
than six years after the offense and at a
time when by reason of his condition he is
unable to obtain other insurance, the order
cannot refuse payment, having accepted as-
sessments during the entire six years. Su-
preme Lodge, K. P., v. Wellenvoss (C. C. A.)
119 Fed. 671. Payment of assessments by
the beneficiary, under the advice of the reg-
ular officer of the lodge to whom dues are
payable, may estop the lodge to claim fraud
in that the certificate was issued to the bene-
ficlary as the insured's lawful wife, which in
fact she was not and which she disclosed to
the financier at the time the advice was
given. Alexander v. Grand Lodge, A. O. U.
W., 119 Iowa, 619. After receipt of dues for
a long time the association may be estopped
to deny that the beneficiary is within a per-
mitted clause, there being no deception or
fraudulent misrepresentation pleaded. Tram-
blay v. Bupreme Council, C. B. L., 86 N. Y.
Supp. 613.

75. Money was tendered back as sbon as
fact was discovered. Hiatt v. Fraternal
Home, 99 Mo. App. 106.

7@. Courtney v. St. Louis Police Relief
Ass'n [Mo. App.] 13 8 W. 878. Where there
is an invariable custom of a local lodge to
receive dues after they are payable, & mem-

ber with knowledge of such custom is not
suspended by mere failure in prompt pay-
ment; and this though the by-laws of the
order make the clerk of a local camp the
agent of such camp, and expressly provide
that he shall not be the head camp agent,
where other provisions in fact constitute him
such an agent. Andre v. Modern Woodmen
[Mo. App.] 76 8. W. 710. The fact that a
local secretary allows payment of assess-
ments when delinquent twice, does not es-
tablish a binding custom in the absence of
knowledge of the superior officers. Fra-
ternal Union v. Hurlock [Tex. Civ. App.] 76
8. W. 589. A forfeiture for non-payment of
assessments may be waived where there is
a custom to accept assessments after due by
the subordinate lodge. Beil v. Supreme
Lodge, K. of H,, 80 App. Div. (N. Y.) 609.
A custom to accept dues from members in
good health after due, is not a waiver of
forfeiture in case of a non-payment by a
sick member. 8mith v. S8overeign Camp of
Woodmen [Mo.] 77 8. W. 862. Where a col-
lector has advanced a monthly payment for
a member without knowledge of the local or
supreme council, it does not amount to a
waiver of timely payments. Supreme Coun-
cil of Royal Arcanum v. Taylor (C. C. A.) 121
Fed. 66.

77. If the contract is with the supreme
lodge, a custom of the local officers to waive
forfeiture for timely payment of dues, which
is unknowr to the supreme lodge, does not
estop it (United Moderns v. Pike [Tex. Clv.
App.] 76 8. W. 774), nor does a custom by
the supreme lodge to accept reports from
the local officer later than directed by the
by-laws (I4d.). In the absence of evidence
of custom, a local secretary has no power to
walive a forfeiture of a certificate by receiv-
ing subsequent assessments. Boyce v. Royal
Circle, 99 Mo. App. 349. In the absence of
notice or knowledge and acquiescence by the
principal officers of the head camp, a clerk of
a local camp cannot extend the time of pay-
ment of an assessment, waive default, or
re-instate a suspended member without war-
ranty of good health in contravention of the
by-laws forming a part of the contract.
Modern Woodmen v. Tevis (C. C. A.) 117 Fed.
369. A subordinate lodge may waive a for-
feiture for non-payment of assessments, their
relation to the grand lodge being that of
agency. Grand Lodge, A. O. U. W,, v. Lach-
mann, 199 I1l. 140.

78. Where it is expressly agreed in a con-
tract that a local agent cannot waive a pro-
vision for forfeiture on non-payment of dues,
his acceptance of dues after time will not
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further neglect in payment, where there has been a movement to secure strict com-
pliance with the by-laws.?

Refusal to settle a claim on the ground that an assessment was not paid.is a
waiver of other known defenses.®

The doctrine of estoppel and waiver will not apply to a contract of member-
ship, where the applicant dies before delivery of the certificate and hence never be-
comes a member.®!

Reinstatement.—Where a member secures his reinstatement after the lapse of
several months in which he has paid no assessments, he becomes a new member.*
Where a certificate is forfeited ipso facto for nonpayment of an assessment, it
cannot be renewed after the death of the insured,®® nor will informal measures for
reinstatement restore the rights of the beneficiary of a member who dies before
the requirements are complied with,®* and delay of a local branch in transmitting
a certificate for reinstatement will not prevent the supreme branch from asserting
noncompliance.®® A receipt of reinstatement dues does not waive other condi-
tions for reinstatement, where accompanied by express requirement of such con-
ditions.*® If a member may, under the rules, be reinstated only while in good
liealth, there is no waiver through a reccipt of reinstatement dues by the secretary
of a subordinate lodge while the member was in his last illness.*” -

Where timely payment of dues is waived, thus preventing suspension, the
member on payment of his dues is not required to make a warranty of health as
in the case of reinstatement.®® A health certificate does not, by general reference
to the original application, amount to a reassertion of its statements as of the
time of the certificate.®® A request of the beneficiary to prepare and present proofs
of death is a waiver of a breach of warranty as to health at time of a reinstatement

if the facts are known.?®

§ 9. The beneficiary. Persons who may be bencficiaries.—The beneficiary
must bear to the member a relation provided for in the constitution or by-laws and

within the provision of the statute under which incorporation is had.”?

walve a forfeiture, but their retention by the
head office of the society may constitute such
walver. Lord v. Nat. Protective Soc. (Mich.]
96 N. W. 443. By-laws requiring assess-
ments to be paid to the collector of the coun-
cil are not so binding that payment in an-
other manner may not be ratified by the as-
soclation preventing forfeiture on account of
delay of an agent accustomed to receive and
forward assessments. Supreme Council. A.
L. of H.,, v. Orcutt"(C. C. A.) 119 Fed. 682.

798. Bost v. Supreme Council Royal Ar-
canum, 87 Minn. 417. .

80. Letter to plaintiff’'s attorney. Taylor
v. Supreme Lodge, C. L. [Mich.] 97 N. W. 680.

81. Roblee v. Masonic L. Ass'n, 388 Misc.
(N. Y.) 481.

82. Where the by-laws provide that In
case of death within 188 days from admis-
sion the benefits should be merely nominal.
the fact that the registration blank signed
by insured on reinstatement contains the
words ‘“or if expelled, then from the day of
re-instatement” in addition to the words
“within 183 days from admission.” does not
change the effect of the by-law. O'Brien v.
Brotherhood of the Union [Conn.] §5 Atl. §77.

83. Smith v. Sovereign Camp of Woodmen
[Mo.] 77 S. W. 862.

84. A member submitted to a personal ex-
amination of the local medical examiner and
delivered the report to the local branch, but

See foot-

died before it was approved by the supreme
medical examiner, and the by-laws provided
that the certificate must be on a certain
form and transmitted by the local examiner
sealed to the supreme medical examiner. Mc-
Laughlin v. Supreme Council, C. K. [Mass.]
68 N. E. 344.

85. Where the member instead of allow-
ing the local examiner to transmit the cer-
tificate to the supreme examiner, takes it and
gives it to the local branch. McLaughlin
v. Supreme Council, C. K. [Mass.] 68 N. E. 344.

86. Receipt by financial officer of subor-
dinate lodge. Adams v. Grand Lodge, A. O.
U. W. [Neb.] 92 N. W. 688. .

87. Royal Highlanders v. Scoville [Neb.]
92 N. W. 206.

88. Andre v. Modern Woodmen [Mo. App.)
76 8. W. 710.

80. American Order of Protection v. Stan-
ley [Neb.] 97 N. W. 4617.

90. Traders’ Mut. L. Ins. Co. v. Johnson,
200 Ill. 359.

91. Kirkpatrick v. Modern Woodmen of
America. 103 Ill. App. 468. In Kansas, fra-
ternal beneficiary associations created under
the statutes of the state may pay benefits
only to members or beneflciarfes named by
them. Bankers' Unlon of the \World v. Craw-
ford [Kan.] 73 Pac. 79. Where a statute
amends a former provision as to who may
be beneficiaries and rrovides that forelgn as-



2 Cur. Law. FRATERNAL BENEFIT ASSOCIATIONS § 9. 93
notes for interpretation of particular certificates payable to member’s estate,’?
legal heirs,®® survivors,* wife,®® dependents.®®

Where, after knowledge that a beneficiary is not qualified, the association re-
ceives the member and accepts his dues for several years, the person designated
may take the benefits as against the member’s next of kin.»” °

Status of beneficiary.—The beneficiary does not take a vested interest in the
certificate or fund provided for payment until the decease of the member.*® If
benefits are payable in case of accidental death, the beneficiary acquires a vested
interest at the time of death and not of the accident.®® If the member has an
absolute right to change the beneficiary, the beneficiary has no right, on his dis-
appearance, to maintain an action to reinstate the policy.! The assignee in bank-
ruptcy of the original beneficiary cannot reach the benefits, if she has transferred
them to others in pursuance of a deathbed direction of the insured, though there
has been no formal change of the beneficiary.?

Rights of persons advancing dues.—The member is not bound to make an
appointment in favor of a person furnishing money to pay certain of the assess-
ments, where the beneficiary has already been named.® Such payments are gra-
tuitous in the absence of contract.* On change of beneficiary, though the former
beneficiary has paid premiums without knowledge of the power to change the des-

ignation, she cannot recover them.®

Designation of beneficiary.—Other words of description may remove uncer-

socjations doing business in the state may
continue, if they fille annual reports and com-
ply with similar regulations and may avail
themselves of the amendment as to bene-
ficlaries by amendments of their constitu-
tions or articles or by re-incorporation, a for-
eign association which complies with the
requirements for reports but does not amend
its constitution is governed by laws as to
beneflciaries previously existing. Father not
a dependent cannot be a beneficiary—Rev.
Sts. Mo. 1889, §§ 3821, 2823, allowing the aid
of famillies, widows, orphans or other de-
pendents and L. Mo. 1897, p. 132, § 1, per-
mitting payments to blood relatives. Grimme
v. Grlmme, 198 IlL. 285. By-laws providing
that beneficiaries must be members of the
insured's family, as well as statutes provid-
Ing that the status of beneflclaries shall be
controlled by the law in effect at the time
of the member’s death, are not retroactive.
A beneficiary who is a friend merely of a
member who became such before the enact-
ment of the by-laws may take. Roberts v.
Cohen, 60 App. Div. [N. Y.] 259.

92. Proceeds will be distributed to the
wife and children without regard to the
question of whether the designation was
legal or illegal, there being a provision that
in case of failure of designation the benefits
shall be distributed as an intestate distribu-
tion. Dale v. Brumbly, 96 Md. 674.

#3. A provislon in the by-laws that bene-
fits shall be pald the member's legal heirs is
regarded as meaning widow and children.
Junda v. Bohemian Roman Catholic First
Cent. Union, 71 App. Div. [N. Y.] 150.

o4. Relatives of a member, members of
his household ¢or connections by marriage.
Koerts v. Grand Lodge of Wisconsin of Or-
der of Hermann's Sons [Wis.] 97 N. W, 163.

95. One designated as the beneficiary's
wife, and who is in fact living with him un-

der & mistake as to the fact of a divorce | 288

from her former husband, may take as the
wife of the member. Supreme Tent of
Knights of Maccabees of the World v. Mc-
Allister [Mich.] 92 N. W. 770. A divorced
wife whom the member has promised to re-
marry if “he got into some kind of busi-
ness where he could support” her is not an
afBanced wife or wife. Kirkpatrick v. Mod-
ern Woodmen of America, 103 Ill. App. 468.
98. A regulation requiring that the bene-
ficiary be a dependent is not fulfilled by a
household servant for agreed weekly wages.
Grand Lodge, A. O. U. W., v. Gandy, 68 N. J.
Eq. 692. Specification of dependents as one
class of beneficiaries does not control specif-
ically named eligible beneficiaries. Under
by-laws making valild payments to ‘“depend-
ent, father, etc.,” father may be beneficiary
though not dependent. Earley v. Earley, 23
Ohlo Circ. R. 618.
97. Coulson v. Flynn, 41 Misc. [N. Y.] 186.
88. Under the statutes of Illinois or simi-
lar statutes of other states. Kirkpatrick v.
Modern Woodmen of America, 103 Ill. App.
468. Where there is a right reserved arbi-
trarily to change the beneficiary. Pollak v.
Supreme Council of Royal Arcanum, 40 Misc.
[N. Y.] 274; Spengler v. Spengler [N. J. Eq.)
656 Atl. 285; St. Louis Police Relief Ass'n v.
Strode [Mo. App.] 77 8. W. 1091.
#9. Woodmen Acc. Ass'n V.
[Neb.] 97 N. W. 1017. .
1. In effect to test the validity of a by-
law requiring the member to report to the
council within six months after notice sent
by registered mall to his last place of resi-
dence under penalty of suspension. Pollak
v. Bupreme Council of Royal Arcanum, 40
Misc. [N. Y.] 2374.
2. Bchomaker v. Schwebel, 204 Pa. 470.
8, 4. Leftwich v. Wells [Va.] 43 8. E. 864.
8. Bpengler v. 8pengler [N. J. Eq.] 65 Atl

Hamilton
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tainty in the name of the beneficiary.* Where the insured has a mere power of
appointment of a beneficiary, the beneficiary may take title without delivery of
the certificate to her, there being an indorsement exercising the power.?

Faslure or death of beneficiaries—If no persons exist to whom payment may
be made, under the’rules of the order, the fund reverts to the society free from
the claims of creditors or estate of deceased member.* Where, on the death of the
original beneficiary, a new appointment is ineffective, the proceeds are payable ac-
cording to the provisions of the by-laws.® The relatives of the member take as
against the representatives of the benmeficiary, where the beneficiary and insured
perish in the same disaster and there is no proof that the beneficiary was the sur-
vivor.1®

Change of beneficiaries.’*—By statute in some states, members may at any
time, with the consent of the association, substitute beneficiaries.?* A custom to
change beneficiaries may do away with a failure of the by-laws to provide for
such change.’® A statute limiting persons to whom death benefits may be payable
cannot be made retroactive, depriving a member of the right which he had before
its passage to change the beneficiary.’* As a general rule, the regulations of the
association respecting a change of beneficiary should be followed, though excep-
tions exist, where the society waives strict compliance, where the insured is unable
to comply literally or where death intervenes before the consummation of the
change and after he has done all the acts imposed on him.!* The former bene-
ficiary need not have knowledge.!* Where the only acts remaining to be done be-
fore the death of the member to effect a change of bencficiary are formal acts on
the part of the association, the change will be considered to have been made;'”
but if the old certificate is in effect until a new one is delivered, a change which
is not accepted before the death of the member because not in proper form as to

6. Georgia J. Rayné, also designated as
the wife of the member, removes any uncer-
tainty from not calling her Georglana Jack-
son Rayne. Russ v. Supreme Council Ameri-
can Legion of Honor, 110 La. 588.

7. Leftwich v. Wells [Va.] 43 8. B. 864.

8. The administrator cannot recover on a
certificate which under the by-laws, its own
provisions and the statutes of organization
provide for payment to only certain persons.
Warner v. Modern Woodmen of America
[Neb.] 98 N. W. 897.

9. On the death of the original beneficiary
who was the member’s wife, the proceeds are
payable to his children under a regulation
that where the beneficiary dies during the
lifetime of the member the benefits should be
paid first to the widow and then to the chil-
dren. Grand Lodge, A. O. U. W., v. Gandy,
63 N. J. Eq. 692,

10. The representatives of the beneficlary
have the burden of proof. Males V. Sover-
elgn Camp, Woodmen of the World, 80 Tex.
Civ. App. 184.

11. General rules as to substitution of
beneficiary, see Insurance.

12. Woodmen Acc. Ass'm V.
[Neb.] 97 N. W. 1017,

18. Facts held sufficient to establish’ such
custom rendering it binding on the associa-
tion. Schmitt v. Braunfelser Unterstuet-
zungs Verein [Tex. Civ. App.] 78 8. W. 568.

14. Schoales v. Order of Sparta, 206 Pa.

1. .
! 18. 8t. Louis Police Relief Ass’'n v. 8trode
[Mo. App.] 77 8. W. 1091. Where on change

Hamfilton

of beneficiaries, the secretary of a local lodge
is required to attach his signature as a wit-
ness, the application need not be signed. be-
forée him. Donnelly v. Burnham, 86 App.
Div. [N. Y.] 226. Where the association has
not availed itself of the statutes prescribing
the manner in which change of beneficiary
may be effected, the member may change the
beneficlary according to the custom prevall-
ing in the association. Waldum v. Homstad
[Wis.] 96 N. W. 806. Where the fllling up of
a blank form on the certificate is required,
change cannot be effected by a separate affi-
davit where the grand lodge has not waived
the requirement. Grand Lodge, A. O. U. W,,
v. Gandy, 63 N. J. Eq. 692. If a policeman,
member of a police benefit assoclation. who
after retirement from the force, on rejoining
the force, resumes his membership, his desig-
nation of his wife as beneflcilary made dur-
ing the earlier membership may be sufficient
to show his Intention that she should be
again the beneficiary and its ratification by
the member in some manner, formal or in-
formal, acceptable to the association, is all
that 18 required to preserve and continue
the designation of the wife as payee. St.
Louis Police Relief Ass'n v. Strode [Mo. App.]1
77 8. W. 1091, Where an assoclation does
not question the rightfulness of a change
of beneficiaries, one cannot, by virtue of
mere relationship to the menther, complain.
Schoales v. Order of Sparta, 206 Pa. 11.

16. Earley v. Earley, 23 Ohio Circ. R. 618,

17. Waldum v. Homstad [Wis] 96 N. W.
so;;zlz)gnneuy v. Burnham, 86 App. Div. [N.
Y.
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a portion of the fund, is not operative as to the part concerning which it is in
form.'* Where, on application for higher benefits, the supplementary applicant
designates no beneficiary nor does the new certificate, there is no change of bene-
ficiaries, though the new certificate is delivered to another who is declared to be
his beneficiary by the member at the time.?® .

Competency of member to make change—Where the beneficiary is changed
by the principal while mentally incompetent, the original beneficiary may, after
death of the insured, contest the validity.?* Lack of mental capacity is not shown
by the writing of a letter to effect a change of beneficiaries instead of filling blanks
on the benefit certificate. A letter substituting beneficiaries will be presumed
to be voluntarily and consciously signed, the genuineness of the signature being
proven.**

Surrender of original certificate.—Where the constitution provides that a new
certificate may be issued where the benefit certificate is lost or beyond the control
of the member, the member may secure a new certificate to be issued to a new
beneficiary, though the former beneficiary having possession of the certificate re-
fused to surrender it;*®* but the equities in favor of the former beneficiary may
he so strong as to support his right to the fund, as where the wife of a member
supported him and secured his reinstatement in the lodge, paying the assessments,
and under a subsequently passed by-law, he attempted to make a change in favor
of a sister, though his wife would not surrender the certificate. Where the cer-
tificate must be surrendered on change of the beneficiary, except where lost or
beyond the member’s control, an affidavit stating that the member has no longer
control of the certificate must be made by the member and without undue in-
fluence.?® Equity will aid subsequent beneficiaries by regarding that as done
which ought to have been done.?* Where a duplicate certificate is issued, a substi-
tution of beneficiaries may be effected by a surrender of such certificate, though
the original is in existence.”* The fact that the association accepts dues from the
original beneficiary does not estop it from denying liability on the original cer-
tificate in favor of a substituted certificate in which the original beneficiary and
another are made beneficiaries.*

Designation by will—Where the by-law provides that the death benefits are
payable to widows and children of deceased members, a minor child of a member
is entitled thereto, though the member leaves his entire estate by will to a person
whom he authorizes to collect from the association the sum payable on his death.’®

Assignment of benefits.—A benefit certificate, though not assignable at law,
may be transferred in equity as security.’* If there are provisions in the consti-

18. Counsman V. Modern Woodmen of
America [Neb.] 96 N. W. 673.

19. Mason v. Mason, 160 Ind. 191,

20. Grand Lodge, A. O. U. W, v. Frank
[Mich.] 94 N. W. 731. Though the bene-
ficlary may be changed at the will ot the
member. Grand Lodge, A. O. U. W,, v. Mc-
Grath [Mich.] 96 N. W. 789.

31, 22. Walts v. Grand Lodge of Iowa
Workmen of State of Iowa, 118 Iowa, 216.

23. Spengler v. Spengler [N. J. Eq.] 66
AtL 285: Lahey V. Lahey, 174 N. Y. 146.
Especlally where she ceases to pay assess-
ments and the new beneficlary keeps up
the payment. Grand Lodge, A. 0. U W., V.
McGrath [Mich.] 96 N. W. 789. The society
may waive such surrender. Allgemeiner Ar-
beiter Bund V. Adamson [Mich.] 93 N. W.

786¢.

24. Bupreme Council Catholic Benev. Le-
glon v. Murphy [N. J. Eq.] 55 Atl. 497.

28. Affidavit prepared by the beneficiary’s
sister who was to be the new beneficiary held
insufficient, because obtained from the mem-
ber when his mind had become weakened by
liquor and falsely stating that he was no
longer living with his wife. Supreme Coun-
cil, Catholic Benev. Legion, v. Murphy [N. J.
Eq.] 65 Atl. 497.

28. Lahey v. Lahey, 174 N. Y. 146.

27, 28. Fanning v. Supreme Council of
Catholic Mutual Ben. Ass’'n, 84 App. Div. [N.
Y.] 206.

20. Hunter v. Firemen's Relief & Benev.
Ass’'n, 20 Pa. Super. Ct. 6065.

80. Binkley v. Jarvis, 103 IIL App. §9.
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tution and laws against making policies payable to creditors or assignable, a er
itor cannot obtain right to benefits of an assignment indorsed on the policy
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