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C.^UP'^N BANKING PRACTICE.

5

IXTUoDUtTlOiN.

A Ptrfinn philompher. hting iwlrd b;/ what mmm hf had
acquired no much knowlvthje, nmwrred, " By not being
prevented by nlmme frum luking i/ue/iliv •< where I was
ignorant,"

In 1H!>5, Ihf Editing rwnmitttt' of th*- Journa' of the

Canadian Bankers' A-mcKiation f<»nHii«te<l of Mr. J. H. PUiin-

nier, then Assistant (ieneral Managc-r of the Canadian bank
of Commerce, Mr. J. Hendernon. Asuintant General )Ianager
of the Bank of Toronto, and Mr. K. Hay. Afwii«tant Oenernl
Manager of the .mperial Bank of Canada, and to these
gentlemen, and to Mr. \. C. Brown, who for many years atted

88 Editor of the Journal, its* readerd are indebted for a fund
of uwful knowledge, which the prewntation of in l)ook form
will, i' in hoped, nerve to perpetuate and make easy of acqui-

sition. The hundred*) of (|ue8tion8 received deal with nearly

every possible point of practical interest liki-ly to present
itself during the daily routine of a 1 ink. The replies given
by the gentlemen nameil and by their successor.* in office,

to the (luestions a.-<ked of thi-m. necessitate^ a thorough know-
ledge of banking custom and usage, and of the general prin-

ciples of the law as it appertains to acceptances, cheques, de-

posit receipts, endorsements, letters of credit, circular, notes,

warehouse receipts, partnership accounts, power? '* attorney,

bankers' lien, forger)*, negotiable in- uments. xls of ex-

change, promissorj' notes, surety, etc. It is not claimed that

the reply to every enquiry appearing in " Canadian Banking
Practice" is so sound and reliable as to challenge the issue of
a sui' at law, but as in instances where legal points were
invf od the advice of counsel was sought (the legal adviser
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until rwently bein^ Mr. Z. A. Lash, K.C.), there is good
reason for believing that the large majority of the answers

appearing in this book may be safely accepted as correct and
reliable.

The work of collecting and classifying the questions

which have appeared in the Journal has been made easy by

the extreme care displayed by Mr. Vere C. Brown during his

occupancy of t!.e editorial chair of the official organ of Cana-

dian bankers, and the compiler of " Canadian Banking Prac-

tice " cheerfully admits that, if this book is favourably re-

garded by its readers, any praise bestowed upon it belongs in

great measure to Messrs. Plummer, Henderson, Hay. and
the present Journal Questions Committee.

It will be noticed that, in some cases, the point involved

in the matter immediately under consideration appears in

more thjin one of the published* questions. Some possible

variation in the replies given to such enquiries has made me
refrain from suppressing any of these duplicate enquiries. 1

venture to think that " Canadian Banking Practice," as a

work of reference, undoubt€<lly possesses value for bink
officials. It affords information upon almost every con-

ceivable point likely to arise in the course of dealings between

banks and their customers, and in addition to the knowledge

of usage and custom likely to he acquired l)y the student!

of its pages, he will be given an appreciation of the general

principles of the law governing banking and commercial

transactions.

JOIIX T. P. KNKillT.



CANADIAN BANKING PRACTICE.

IXTRODUCTfOX TO SECOND KUITION.

By Mr. Jas. B. Forgan, President, First Nati^jnal Bank of

Ch icago.

Tn the daily ('ourse of the bankiiifr bu^^iness, while niueh

is mere routine, every one of experience knows that questions

are constantly arising which necessitate an appeal to

authority for guidance m the novel circumstances presented.

Tlie man who can meet such occasions and act with sense and
discretion is the man who is likely to rist> in his profession.

In the present work Canadian bankers have a i)0()k of ready
refiTcnce containing some six hundred answers to such tjues-

tions ])y a committee eminently fittal to give authoritative

advice, couipiled and arranged by Mr. J. T. P. Knight,
whose long experience as a practical banker and financial

alitor has well (pialified him for such a task.

I'here is. of course, considerable difference between Can-
ada and the United States, both in regard to the law and the
practice of banking, but general principles are the same in
both countries, and I cordially recommend a study of this

book to the memlwrs of the American Institute of Bank
("h-rks and all others who are seeking to prepare themselves
for higher and more responsible positions in the banking
world.

(Signed) JAS. B. FORGAN.





CANADIAN BANKING PRACTICE.

Acceptances Payable at a Bank.

Question 1.—Can a bank legally charge at matnrity to
the account of a depositor having funds, an acceptance, drawn
on him and accepted and made payable at the bank, without
a cheque or special authorization to do so ?

Could the depositor hold the bank responsible for any
costs or damages arising from the bank omitting or refusing
to charge the acceptance to his account without a cheque or
authorization, and is the draft accepted, as aforesaid, his
order on the bank the same as his cheque?

Answer.—

{

1 ) In Ontario and other provinces which are
under the same law, a bank may charge such an acceptance
to the customer's account. In Quebec it has been usually
held that, without special authority, a bank is not entitled' to
charge such an acceptance to the customer; but if it is a
holder of same at maturity, as its own property, the riglit
of compensation or set off entitles it to charge it against the
customer's funds. We are not aware that the right of a bank
to charge at maturity a note of which it is not the holder,
has ever been settled in any case that has ever come up in
the Province of Quel)ec. but we should think it possible that
it would form a sufficient answer to any customer contesting
the charging of a note to his account, that the bank had on
the day of its maturity i)aid value for it. and thereby become
a holder with right of set off or compensation. In practice,
however, it would not be wise to take this risk.

(2) Whether or not a bank could be held responsible
for damages for refusing to pay a customer's acceptance
would depend on the contract lietween the bank and the cus-
tomer, which miglit either W express, or implied from a prac-
tice With regard to ihv euslomer's account of paving such
acceptances. If such a contract existed, the bank'would be
liable but not otherwise.
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Acceptances Domiciled at a Bank—Rights a>:d Duty of
THE Bank.

Question 2.—Is a bank compi lied to pay its customer's

acceptances domiciled with it if there are funds, or is it

menly authorized

?

Answer.—Unless it has assumed some duty or obligation

in the matter, a bank is not bound to pay its cu lomer's

ucceptames even where it has funds, but it lias authority

to do so and charge them to his account. It has been alleged

that in the Province of Quebec special authority is necessary,

but we are not clear as to whether this iB the case or not. It

certainly is not throughout ( e rest of Canada.

Acckptances Domiciled at the Acceptoi Bankers—
Rights and Duty of the Bank, .

Queslion 3.—A. deposits with a bank a sum of money
in ojwn acwunt. ujxin which he from time to time issues

cheques. At length, however, he accepts a draft, making it

payable at the bank where his funds are. Wiien the bill

falls due and is presented at the bank for payment, is the

bank bound to pav for it, the acceptor's account k'ing in

funds but no author;' having been given the bank to charge
acceptances to his account?

Answer— In Bank of England v. Vagliano, the judg-
ment of llacnnghten, L.J., '-ontains the following statement
of the law in the matter:

" The ri 'ation of banker and customer does not of itself,

" and apart irom other circumstances, impose upon a l/anker
" the duty of paviOf- his customer's acce])tances.

" If authority is wanted for this proposition it will be
" f(.und in l{()l)arts v. Tucker, where it was said by tiie court
" tjiiit • if bankers wish to avoi<l the resjwnsibility of deciding
"'on the ^t-iiuineness of endors.Miients, they may require
"

' their customers to domicile tl-eir bills at their own offices,

" * and to honour them by giving a chc(|ue ujKin the banker.'

"That implies that bankers may refuse to pay their cus-

"tomer's acceptances, and that such refusal is not incon-

"sistent with the relation of banker and customer, or a
" breach of the banker's duty to his customer."
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"If a banher undertakes the duty of paying his cus-
tomer's act•eptance^, the arrangr.nent is the re8ult of son,"
special agreenunt, expressed or implied."

The answer l„ the c,ue.lion would therefore be that in
the absence of special circumstances governing the case thebank would not be bound to p.y .ts customer's' acc:;^:n:e?ahe case mentioned, but it wo„id be entitled, having paid itto charge th. amount to his account.

AccEPTAXCEs Payable at a Bank

stiuctMn», to charge to the customer's account at maturitv.note or acceptance which he has made payable at th. bank?

t^:^:^:z;:^ZT " ^ '''-'-" - - -'- -

accepl!?" '""" "•^^^" ''''' ^'^ ^'^''^ '^^ -^- -

abl..iTrTV"f"'""
"^"' "'^^'' ^'' accepfances pay-able at a bank thereby authorizes the bank to pav the .an e

: Zr^ '"' '^ V'r '''' ''''' «" accepta^i.,^ 1Zauthont} to pay, and does not impose a duty.

fun.l^-I'r^'n??." T"™"''"'
^^^Pt^"'^^'' ^«r which sufficientinn l> are not at hand m.ght, however, arise out of the courseol dealing between him end the bank.

wifhn!.?-
'^y ^""^ '^""'^ °^* P*>' ^» «^'^'-'*"« acceptance

^ thouv instructions fro„, the acceptor. His relations o the

(Note -It has been said that in the Province of Quebec
« customers note cannot be charged to his account e."';«ith hi^. special authority, and above answer is witliout
reterence to that province.)

«niiour

Drawee of a Bill xot Ext.tled to Delay his Accept-
ANCE.

Bilk orf";:
'~^: ^"'. '^'^ '"•^^^ *'^^* ^- ^^ of the

da ^ t„ f^'^«°g\
^,f

g'ves the drawee the right to take twoda)s to accept a bill, and to date the acr ..tance two days
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after priwiitation. What is your opinion as to this, eepecially

as to bills drawn at or after sight ?

Answer.—Sec. 42 give* the drawee no rights whatever,

but only declares that the holder may, without risk of dis-

charging the drawer o- endorser, wait two days for an answer

from the drawer. The liolder is, however entitled to an

immediate answer, an i may protest the bill at onrv if not

acee[)t('d.

If a bill were refused acceptance i.nmediately on presei*-

tation. the holder should treat it for hwith as dishonoured.

The drawers and endorsi-rs would \ •obably \w released if.

after such refusal, the holder should wait two days before

giving thtm notice.

Right of Drawee of a Draft to Date his Acceptance

Two Days Ahead.

Question 6.—Has the drawee of a sight draft a legal

rigiU \\ accepting a draft to date acceptance at termination

of the 48 hours (two days) allowed for acceptance? Could

an acceptance so dated be legally refused?

.j„4,„y,.._The holde- is ititled to immediat accept-

ance, dated on the day of presentation, and if ret used may

treat the bill as dishonoured. The clause in question givei

the drawee no rights whatever, but merely means that the

holder may, if he thinks fit. give the draww two days to make

up his mind, without thereby releasing the drawer or pre-

vious endorsers.

ACCEPTAXCE&—Grace Mist be Given when not Other-

wise Provided.

Question 7.—A draft is acceptetl thus: "Accepted' pay-

able at ... to mature 4th October, 190'4." Does this

acceptance mature on 4th or Tth October?

4nstter.—Looking at the acceptance alone, we think the

bill is due on 7th October. It cannot be said that it provides

that there should be no days of grace, and under section 14

(a). Bills of Exchange Act. three days are in ever}- case to

be added .^ the time of payment fixed by the bill, unless the

bill itself should otherwise provide.
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Cheque or Acceptance Signed for a Firm by an Attor-
ney Presented after the Attorney's Death.

Question 8.—Would a l)ank bo justified in refusing

payment of a cheque signetl by, or a bill accepted by, a per-

f»on holding a power of attorney for a firm and signing as

such, after having receive<l advice of the attorney's death?

Answer.—Assuming that the checjue or bill had been

delivered before the attorney's dc'ath, the bank should not

refuse payment Iiecause of his death.

Presentment for Payment—Reasonable 'Iiml.

Question 9.—An acceptance held by Bank A is pay-

able at Bank B. Being unpaid at close of business on the

date of maturity Bank A hands the bill to a notary for pro-

test. The notary delays presentation until 4.,30 p.m. and
finds the officers of Bank B have left for the day, th(' payee

having in the meantime j)rovided for the payment of the
Will, fan the notary protest the bill; or, it he merely

"notes" it, can he collect the iKual notarial fee? \\nac

would be the proper course for the banks to take under
such circumstances?

Answi'r.—This qrcsticm raiset some important points,

regarding which we have thought it well to get a memor-
andum from the Counsel of the Association, which is ap-

pended hereto.

The effect of the view which Mr. I^ish takes in the case

put by our corri'spondent is as follows

:

The notary under the circumstances mentioned could not
be said to have made a presentation at all, and the protect

must therefore be inade on the strength of the presentation
which we assume was made earlier in the day by Bank A at

Bank B. It is not necessary that the presentation should be
made by the notary, although it is clearly an advantage that

he .^iiould make it, a that simpliiies the proof in case of dis-

pute afterwards. Of course, if a notary presents a bill after

banking hours md finds someone who is authorized to pay
or refuse payment, sucli a prcsentatiim is valid notwithstand-
ing the hour.
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A* regardu noting, if the notan- not^s tlie bill instead
of protesting it, he is entitletl to whatever is the usual fw
for noting and sending out tlie notice's oi dishonour, hut we
do not see that this has any Ix'aring on the (piestion as to tlio

effwt of the delay in presentation.

TlMi; WITHIX WHICH PKESKXTATION FOF. PaYMEXT MrST BE
Made.

{Opinion of Counsel.)

The question as to the time during the day of maturity
when a hill must be presents! for payment does not appear
to have come up for decision in Ontario.

Tho cases in England on the sul-jict are all old ones.
The section of the English Bills of Exchange Act now sets

the <|ueslion at n-st there, as it declares that presentment
must be made " at a reasonable hour on a business day " at a
proper place. eU: Tin- corii^.-poiiding section of the Canadian
Bills of Excliange Act is as follows:

" 45. (a) Where the Lill is not payable on demand, pre-

sentment must be made on the day it falls due.

(c) Presentment must i)e made by the holder or by some
person authorized to receive payment on bis Iwhalf, at the
proper place, as hereinafter defined, either to tlie person
d^ignated by the bill as payer, or to his representative or
some person authorizetl to pay or refuse payment on his

behalf, if. with tlie exenice of reasonable diligence, <ucb

person can there be found."

The rection relating to the presentment for acceptance
is as follows :

'

"•11. (a) The presentment must be mad.j by or on be-

half of the holder to the drawee or to some person author-
ized to accept or refuse acceptance, on his behalf, at a rea-

souai)le hour on a business day, and before the bill is over-

due."

It will be observed that this section contains the word?
" at a reasonable hour on a business day." The ab.«euce of
these words in section -I."), an I the state.uent in that section

thai presentment for payment must [k> made on the day



riXADlAX B.iXKI\a HKXVIICK. 9

Hit' bill falls due leavii* the quention open for argument—thi>

argument being tliat, a." nothing \* said hm to the time of

the day for presentation for paynunt, the holder has the

whole day for ]ire«>entnient.

We think, however, tluit inHsmuch as sei-tion 45 refjuire.n

presentment to Ihi inmle ai tlie projKT plate either to the
person designated by the bill as payer, or some |)ers()n author-
ized to pay or refuso payment on his behalf, if with thti

exereise of rea*>onable diligence such person could there Ik?

found j>resentnient lor payment must be ma<ie at a reasonable

hour, otherwise it could not be said that reasonable diligence
had JH-en exerciswl to find \\w pr()|H'r person at the |)roiH'r

place to whom the bill could be presented.

In Parker v. (iordon. ; East, 3«,'i (A.D.) IHdii. I^nl
Elleni)orough said

:

" If a party choose to take an acceptance payalily at
an ap|>ointed place, it is to be presumed that he will inform
himself of the proper time for receiving payment at such
place, and he must apply accordingly."

in this caso the lull was maile Jiayable at a banker's, and
it was not presented until after six o'chxk. p.m., when the
bank was shut and the clerks gone away.

in the same case I^-Blauc, J., said:

" If a party will take an acceptance in this manner, pay-
able at a banker's, he must present it at a projx'r time, accord-
ing to the known method of conducting business, otherwise
the greatest inconvenience would ensue."

A New ^Ork case, Utica v. Smith, 18 Johns, A'. Y,
230, is instructive. In that case a note was payable at the
Mechanics' Bank, \ew York City, and was presented at 3.15
p.m. The bank closed at time o'clock, but it was customary
for clerks to remain after that hour during which notes were
presents i and paiil or refusi^il. The court said. " though tli.^

pra.*entment was nut of hanking hours, it is suffici-mt if there
was a person at the bank authorizetl to give the holder an
answer."
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Thi' n>i>ult of 11 nuniU'r of American cawH ix t(iven in

the Aiiicrtcan and Kngliith Encyclo|>aNlia of IjawM. 2nil iH)i>

tion, vol. IV'., pHgo ;no, ai* follows

;

" Winn- n bill or note Im payable at a bank, it mu«t bo

presented foi payment before the usual hour of closing the

banking houoe.*'

Wc think thetn* authorities would be followed in C ..lada.

Siftion H of chapter 17 of the Acts of 1891, amending
the Alt of 18!»0, ileclares that the nilew of the common law of

Kngiand. including the Law Merciiant, save in so far as they

are inconsistent with the e.\pn^s provisions of the said Act,

as amended, shall apply.

The English cases referred to show what the rule of the

common law of England on the subject was, and we think

It cannot Ih' said that such rule is inconsistent with the

«'xpress provisions of the Act. On the contrary, we think it

consistent with it.

DoMlCtLlATION OF BiLLS BY THE ACCEPTORS.

Queiition 10.—May not the drawee of a draft accept it

payal)le where he pleases? If such acceptance is not satis-

factory- to drawer or endorsers, can they object?

AiiHwer.—Under section lU of the Hills of Exchange
Act, S.S. 2, an acceptance to pay at a particular specified

place is in effect declared to be a general accej)taiKe, and
is one which the holder cannot refuse. This provision might
give rise to difficulties, as for instance, if the drawee were to

make the bill payable at some unreasonably distant place.

In practice, however, it works well enough, and it protects

.banks ag.. ist the discharge of i)rior parties, which might
result but for this provision, though taking an acceptance

naming a different place for payment from that specified by

the drawer.

C.\NCELLATIOX OF ACCEPTAXCE.

QiienfiftH 11.—We receive a time draft for e-ollcition, tliu

draft is accepted in the morning and in the afternoon the

drawee comes to the bank, and asks to be permitted to erase

h
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hii* am'ptaiue. sayinK his l)ookkiv|M.r hd<l fornottii irwlit
tntrv which he had just found out, ami eoni»f.iuentl) tw* not
o».' thi- amount. Tht- draft i. protistablc if not ; cepti-d.

Aimtter.—'nxi) awoplinx ''"Hi; *hould never aUow an ac-
tt'ptor to canwl hir atrcptn •»•.

ViiAT CoxsTiri TKH Valii) Acckitaxck.

Qufxlion U.—\\\> to-i\ny had a hill pa.val)!. at a . har-
terwl hank, ami in neccptinjt the gaiiie they simply put tJie
-itanip tluTfou without any initials or fol

eonM(lere«l' a valid aeceptance?

.l/witrr,—The initials iiml folio an
staii.|Kil certification, and while desiral..

esijiential.

WouM thi. he

fiatorv of ihi-

n)t awsoluteh

ACCOMMOOATIOX ExUOHst

Quexlioii l,{.—\. draws a bill to i

and C. endorses it in order that A. m«T able (

ii with the hanks. The bank discounts h*- bill.

di..honoured at maturity and .luly i)r-te--i,,|.

(1) Can the bank recover from l
.

':

(2) Can the bank's endorsco rectw f from C

/ 'if II Iwnk,

iMigotiate

i»?-t.f<an

iiixll

Answer.—Thv principU. involvci , niis
very important one, an<l as it was nr. -.«te<l t

,

three eorres|)ondcnts we thoujrht it to t^.Ui
from ilr. Lash, wliidi is as follow.-

The impression derived from tla- various
sulrett, on a first reading, is that the caso
and that the result of the whole is that the pa
issory note or the drawer of a i)ill of exehan^,
any circumstancts maintain an action against
foundetl uixm the instrument itself; but a , .„.,...,
reading of tl... authorities will show that m. such absolute
rule can be detaiceil from them, and that, properlv .onstru •

the eases are not really in eontliet, ami that, aid ough some
itnuirks of .sojue judges in some cases woul.l appar to
confiut with the decision in other eases, vet the dwisions

C B.P.—2.

•-•tta.

•"II the

udiit,

jtrom-

undvr

1 endof*! I

Ii 'Fc careful
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in all the c»m-^ uiui tin- priiiciplfn etn>MxliiHl in tlio«c tleci-

•iont. are fairly rwoncilabk-. TIjo following ruhtt or i«tatt«-

ment« of thi> law an> clearly laid down:

(1) That, in tho aiiMMuv of cviilence to the contrary,

the lial)ilitii>H intrr »e of tin- maker and endorserit of a note,

or the drawi'r, aeeeptor and endorM>ri4 of a bill, muiit Ir' deter-

minetl according to the onlinary principlcH of the law mer-
chant, whereby the drawer and acceptor of a bill, or the

maker and tiri*t endorM-r of a not<>, are liable to the subte-

quent endori^eii.

(2) riiat the whole circuln*tarJC^'8 attendant upon tho

making, is»ue and transference of a bill or note may k- legi-

timately referred to for the purpotte of aM.'ertainiug the true

relation to each other of the parties who put their xignaturos

upon it, either a» maker!*, acceptors, drawern or emtorsers,

and reasionable inferencei* derived from these circuiiistance«

are admitti-fl to the etfivt of qualifying, altering, or even
inverting the relative liabilities which the law merchant would
oiherwise assign to them.

(3) That the circunistanccit attendant upon the making,
iwue and transfiTence of a bill or not. may 'x' shown in

evidence for the purixise referred to, whether the action Ije

upon the liill or note itself, or uiton a collateral a^'reement

between the jwrties.

Sittioii .*)() of the BilU of EAhange Act declare- that
" Where u i)erson signs n l)ill otiierwise tiiun as a dr er or

acceptor, he thereiiy incurs the liabilities .if an «-ndorser to a

holder in due course, and is subject to all the provisions of

this Act resjK'cting endorsers."

By section 88 it is jirovidi'd that the provisions of the

Act relating to bills of exchai.^e apply with the necessary

niodifieations <> proinissorv notes, the maker of the note being
deemed to eoinspond with the drawer of an accepted bill pay-
able to the drawer's order.

By .-ettion ii* a holder in due course i? defined to 1h' a
liolder who has taken a bill, complete and regular on the

face of it, undV-r the following conditions, viz.: (a) That he
became the holder of it before it wa-s overdue and without

II',
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notici' that it had kt-n pri'viou^ly .liohonountl. if *uch wa«
the fact ; (6) That ho tiwii !h«. bill in v^ooA faith and for
value, anil that at the timi' the hill wan negotiated to him he
had no notice of any ik-fect in the title of the jwrwn who
iu'gotiateil it.

.Sul)-8ection (//) of w-ction 'i of the Act declares that
"The expnwion 'holder' inennn the iwyi-e or endorser of
a itill or note who io in pocnesMion of it, or the bearer thereof."

Hefirring to the question a^ked. and aiwuming that the
attendant cireum!*tanct's were duly proven, and that the bank
discounted the bill in due courw. the answer \* that the banic

can recover from C. Assuming ulxo that the bunk's indorsee
becomes a >• ' '" in due courr*. the answer is that he can
rtvover from In order to make the bank's title or that
of Its c .cchnicplly regular, the bunk, k'ing nanuHl as
payee o uill, should endorse it without recourse, although
it IS by 1. means clear that this is necessary.

Under tin- attendant circumstances C. would be an en-

dorser; the bank or its cndorsi'o would Ik? a holder in due
course within the definition of soctiim 2, sukseition (g),
and section •i\) of the Act ; and under section 5ti. I', if not

technically an endorser, woulil Im> liable os an endorser, and
Ih' subject to the provisions of the Act respecting <-ndorser>.

Although, if the attendnnt circumstances be clearly

shown, and the triu' relation to each other of the porties who
put their signatures uikju the bill k thereby ascertained, the

payee would Ik? entitled to recover against an endorser, yet

the practice of discounting bills drawn like the one referred

to in the question should be distourageil, as. owing to death,

defictive memory and false swearing and other reasons,

it may not Ih? jrossible for the bank to prove all tiie circum-
stances necessary to enable it to maintain the action, and
before discounting a bill the l)ank should see that it is m
drawn that if an action be brought upon it it will not be
nei^pssary to do more than prove the signatimv ^> a^ to

establish, prima facie at all events, the liability of the parties

procwded against.
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For convi-nience of future reference the followin-r ea-^es
are noted all of which have been considered in connt...tion
with the foregoing: Steele v. McKinlav, L ]{ 5 V f 754-

^^^•J!:™"
;•

Unwin. L. IJ. 7 Q. B. biv. r.3«; McDonald

1^0 u-.f ' t ' '^- ^- ^'^' ^'^'^"P ^•- H"-Vward, 4 T. 1{.
4-0: V^.l.ler. v. Stevens, l.', M. & W. 208; Smith v. Marsack,

-^l I- f^!;f
"""' -^'''"'^ v.. Walker, 15 Q. B. Keports

lace, n S^C R. ,5,i; Duthie v. Esse,,-, 2-> Out. A. H.IJl, Pegg V. Howlett, 'iS 0. I{. 473; Uobert.^n v. Davi< -^r
fe. t. K. 071; Wells v. McCarthy, 10 Man. L. I{. (i3!) ; VVaV
>^on v. Harvie, 10 Man. L. I{. (i4i.

Security G.vkx by the Makku of a Note to ax Accom-
MOUATIOX EX1K,K«.„ .VXO A.SS,.X,:i. BY THK L.VTTEU TOTHE Holder of the Xote.

or h,s endorsement, which mortgage B. subsequently assigns
to the bank as collateral saurity to the note, it its 'maturityA. requests the bank to renew it, holding the nu.rtgage I
^ecur, ty and releasing B. Wouhl the bank have I 1Z-cur,

ty m the mortgage under the circumstances, and wouMB. h.ne any claim on or interest in the mortgage?
.|«.s«YT.-B. woul.l' have no claim if he were rele.uscd

from his l.ab.i.ty as endorser. Whether the bank's security
WO" d be goo<l would depend o„ the nature of the assignment^

.
and the bank. If it had been assigned to B. expresslv

to .ndemn.ly h,,,, against his lial.ilitv as endorser then th;
ass,g,„uent would ce,ise to have any effect as soon as this
'a'-'ty came to an en.K and the bank could not hold theor gage by virtue of any rights derived from this assig !
n t. It nnght have a valid claim because of its agreement
« th A., but m order to make the u.atter right the latte«ho;e property the mortgage is, .hould bv prober in^ti-umLn

'

eonhrm the bank's right to hol.l it as sc'curitv.
"''"'"'"'

Alteratiox of a BaL-Co.Mi.LETiox of V Birr

»""d paitx. signed by th,. depositor in blank, and accom-
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panied bv the i)ass-ljook-, the party presenting it stating that
he was authorized to fill out the cheque for the amount of
the balance, would the bank be justified in paving over the
balance, on the che(|ue filleti up by him, or by the bank at
his retjuest?

Aiimrr.—This is, of course, not an alteration, but comes
under section '^0 of the Act. which authorizes any person in
possession of a bill which is wanting in any material particu-
lar to fill up the omission, provided this is done within a
reasonable time, and strictly in accordance with the authority
given.

In the case referred to the bank in paying the cheque
would be protected' if the authority given by the drawer to
the person drawing the clic(|ue empowered him to fill in the
amount. Tf this should prove not to be within that authority,
the chefjue could not be charged to the customer's account.'

Whether the bank should take the responsibility in any
particular instance is a question of expediency. Xo doui)t
in the vast majority of cases the transaction would be per-
fectly regular, and the surrounding circumstances generally
make the bank's course clear, but if it pays such a cheque it

pays on the faith of the representations made by the party
presenting it, and takes the risk of any fraud that may be
involvetl.

Altekation- ok a Cheqii: aftek Cektificatiox by the
Bank.

(Jiieslioi, l(J.—\. draws a cheque payable to B. for
$1,000; gets it certified by his bank, and sends it by post
to B. B. finds ln' diH's not need it and returns it to A., but
omits to endorse it. A. changes " ortk-r " to " i)earer." and
initials the alteration: then presents it to the bank for pay-
ment. The bank, however, refu-es to pay the che(|ue, arid
allows it to be protested on the ground that the clie.|ue has
been altered since it was marked. Is the bank right?

An.vrer.~\\\' think the bank is teihnicallv right, as the
alteration of the cheque without the bank's consent voided it,

and the bank could strictly decline to cash it. Substantiallv.'
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howt'vor. tho drawer would not lose the thousand dollars.

It would work out in this way: The drawei of a cheiiue njiiy

at any time Ix^fore payment countermand the cheque, and,
as between the bank and the drawer, the bank must, ujwn
the count 'rmand, decline to pay, and still hold the money
for the drawer. If, however, the payee gets the chetjue

marked' at the bank, then the drawer cannot countermand;
but should the payee not get immeiliate payment, and should
Mie bank subse(|uently fail or refuse to honour the cheiiue,

the drawer would not be liable upon il to the payee. But
we think that where the drawer himself gets the cheque
certified he can still countermand it before he has parted
with it; in other words, before the bank has become liable

H anyone but himself upon it. If, theri'fore, in the case put,

the drawer before sending the cheque to B. had changed his

mind and cancellwl the che(iue and handed it back to the
liank, the bank would have had to reverse the entry and
credit his account again with the amount. The payee having
returned the checjue to the drawer, and it being lawfully and
beneficially in his possession, we think he would have the
same right to cancel it and countermand its payment. Had
he done so the bank would have been bound to restore the
amount to the credit of his account, and he then might have
drawn a new cheque and got it cashed. He clearly had no
right without the assent of the bank to alter the existing
che<jue, and ask to have it cashed.

Cheqik with the Amount Expressed ix Fioires Only.

Question 17.—The amount of a clieque is expressed in

figures only, both in the 'hotly of the cheque and in tiie mar-
gin. Has the bank a right to refuse payment of a cheque
so drawn, for which there are funds?

Answer.—We cannot find that the courts have ever con-
sidered the case of a cheque drawn as above describe<l. but
the bank's rights on the points mentioned do not dei)end

on the law. so much as on the agreement between it and its

customer, wliich agreement is chiefly to be implied from tho

course of business and the custom of banks.
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The courts would ])robal)ly holil that such a cheque was a

valid instrument, and they might further hold tliat the bank

was bound to honour it. We think, however, that by virtue of

the custom requiring customers to express the amount of

cheques in words, the contract of the bank to pay is condi-

tional on the cheque lieing drawn in the usual way, and that

it would he under no responsibility if it should decline to

pay until the che<iue was amended, especially if the reason for

the icfusal, and the fact that funds were held to meet the

che(|ue when properly filled up, wore explained to the party

presenting the ehe(iue. It coulil scarcely be said that a refusal

for such a reason would work any injury to the customer's

credit.

Antedated Acceptance.

Question IS.—Ha.s the drawee of a bill, payable at or

after sight, the right to anteilate his acceptance, and if he

does so, can the holder treat the bill as dishonoured and

protest it ?

Answer.—We do not think that there is any room for

doubt on this point. An acceptance is qualified and> dis-

charges the prior parties, if it varies the "ffect of the bill as

drawn. An order to pay at sight or at a given numl)er of

days after sight, would not, it seems to us, be complied with

if the acceptor undertooic to pay the amount at some other

time, and we think the holder should refuse such an accept-

ance. If it were proper for a drawee to antedate his accept-

ance a single day, there is no logical reason why he should not

antedate it a month or two months, and in the case of a draft

drawn say at (>0 days after sight, he might make the accept-

ance mature immediately—a most decided variation of the

terms of the bill.

Assigxmexts of Book Debts.

Qiiention in.—WouM an assignment of l)Ook accounts

which may be creatcnl during the year, be an effectual secur-

ity, or is it necessary that the accounts sliould first be actually

in existence and specifically assigned ?
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Answer.—U the assignment i.. proi)erlv drawn so a^ to
cover future accounts, it will pass them as tiiev arise. It
would perhaps be well that the assignment should state the
names of the prosjtettive debtors.

CHKyiK Ol! AcfKi'TA.MK SkiXKl) FOH A FlH!lf BY AV ATTOK-
XKY I'ltKSKXTKD AFTKU THE ATTOKXEY's DeATH.

Que,tm, JO.-WouM a bank be justilie.|. in refusinK
payment of a eheque sijrned by. or a bill accepted bv. a per-
son holding a power „f attorney for a firm an.l signing as
such, after having n. eivcd a.lvice of the attorney's death.

.4«««7.r._Assuming that the chcjue or bill had In-en de-
liveretl before the attorney's death, the bank should not refuse
payment because of his deatii.

COHIIECT FOKM OK SlOXATlltE BY AX ATTORNEY.

Qvestinn .'i.-Which is correct of the following forms of
signature by an attorney:

A.B. A.B.

p. pro. CD. p. pro. CD., Att'y.
or is there a more correct form ?

p. pro. A.B.

CD.

A,uvver.~Thv first form is erroneous; if it ha.s auv
meaning it is that A.B. is signing on behalf of CD • the
second is no better; the third form is quite correct and that
commonly used in England. The abbreviation in "

p ^.ro
"

or ''per pro." (pro procuratime) signifies tha the signature
is affixed by the agent of and un(fer the autb- f the party
whose name follows, and may Iw read " by a ,ty of A.B.,

There is no better form than the last quote.l i„ the
enquiry, but "A.B. per CD.." '• A.B. by CD.," - For A B
CD.." " A.B., by CD.. Att'y." are all in common use. and'
quite permissible; the chief {mint is that the form employed
should clearly indicate that CD. is acting as the agent of \ B
jn the matter.
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Warehouse Beceipts, Etc., Signed by Attorney,

Question 22.— (1) Do banks take warehouik' receipts or

assignments under section 74 of the Bank Act, signed by

attorney ?

CZ) If the goods* were made anay witii, could the prin-

cipal Ix' prosecuted criminally!''

Amuer.— (1) We thin!-- it is the practice of banks to

take warelious*' receipts or securities under ^'ction 74 given

by the customer's attorney, and that such practice is proiwr
and necessary.

Ci) Tlu' customer would be liai)Ie criminally for doing
away with the goods, unless he wa* unaware of tiie fact that

his attorney had given security to tiic hank. The attorney

would also be liabli' criminally if he personally should disiiose

of the g(M)ds improperly.

Bank " Acjexts " and " Managers."

Question 23.—\Miat is the difference between " agont

"

and "inanager" as apjdied to managers of branches?

Answer.—The term '' atrent "
is used In some of the

banks altogether in lieu of " manager," but in other cases

the term '' ,.gent '" is used to indicate a stamling somowhut
different from that of a regularly appointed manager.

Bank Dhaft—Rkjiit of Issiincj Bank to Stop Payment
AT the KeQI-EST of THE PlRCHASER.

Question 2Ji.— ((/) A Itank in Canada issues a demand
draft on their agents in ICngland. sending advice in due
course. Ilie purchaser forwards tlie draft to paytr, but after

doing so retiuests the bank to telegraph to the agents to stop

payment of the draft. Would the agents be justified in re-

fusing payment? If so, on what grounds?

(h) Can a bank under any circumstances stop payment
of its own draft on its agents or another branch ?

Anstrer.—Taking uj) the second enquiry first—a bank
may stop payment of its own draft on its agents or atiotlier
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Itraiuli fit) long as tin- draweeM have not come under accept-

ance or otherwifie oltligeil theni.HMves to pay the name. Bc-
fori' acceptance a drawee has no rej<pon!»il>ilities whatever to

the payee or subi»e<iuent hohliTx. and would In.' bound to obey
the instructionji of tlie drawer if lie had not already come
under some obligation in the matter.

Qucsition (a) in practically answeretl by the above, and
the lact that the tpiestion refers to a demand draft on the

bank makes the case ail the clearer. Whether drawn on a

bank in England or a bank in Canada, the provisions of the

Bills of Exchange Act n'sj)ecting a countermand of payment
would apply, see sec. 74 (a), (sub-sec. 1 of sec. 7.*) in tlie

English A't). The agents would not only bo justified in

refusing payment on instructions. I)ul if they dit^obeyed they

would be unable to charge the draft to the drawer's account.

In cither case the holder could' sue the bank a.si drawer, pre-

cisely as any party to any dishonoured l)ill might bo sued.

Bank Draft—Rujht of I8^s^l^•o Bank to Stop I'aymext.

Question ^o.—A. purchases a draft on Toronto from a

bank, and endorses it over unconditionally to B., and mails

it to him. Some days later A. asks the bank to .stop payment
(.f this draft on the ground that an error of some kind has

lieen made, the nature of which he declines to state. (1) Has
the bank any power to stop the payment of the draft at the

recpiest of A.? (-Z) If the bank refuses this reque.st, would
A. have any giound for action ?

AnHwer.—The bank has the "power" to dishonour its

own obligation by refusing payment, but it would not be

justified in doing so on the mere request of A., without ex-

planation of his rea.son for making it. The bank as drawer
would in any case be liable to the " holder in due course

"'

of the draft. Whether B. would prove to bo such the facts

do not show, but his endorsee for value (his bank for ex-

ample) would probably be.
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2. A. han no ground for attion it un<k>r hucIi ciriura-

gtances as are ni'>ntionc(l the bank should, notwitlmtandin^

his request, pay the draft.

L£UAL Baxk Holidays.

Qutslinn Jti.—What holidays may a banit observt'? In

tht' case of a civic holiday, where all the hanks in the place,

finding by 12 o'clock that the bills they hold have all l)een

arrange*] for, close their offices at that hour, what is the re-

sult if some private holder of a bill due that day. or of a

cheipie, present* the .-ame after the bank is closed, and it is

thereby dishonoured ?

Ansver.—Banks in Canada may legally oh tvc any holi-

day they choose to keep, provided that in closing up their

offices they are not breaking their contract with their cus-

tomers, which may be either expressed or iniplieil. A l)ank

which opens :. current account in effect agrees with the

customer tl i it will lie ready to honour his chetjues if pre-

sented within the ordinary business hours recognized among
bankers. If it should without notice flecide not to oi)en o.'

not to keep open the office on any particular business day,

and the customer's cheque should thereby be dishonoured, we

think it would be liable to him for damages.

The existinjt practice among banks, of keeping someone

in the office r
; holidays which are not statutory iiolidays, to

answer demands such as the alx)ve, seems to iuiply an under-

standing on this point which amount;- to a contract, but this

may be modified, on reasonable notice, to any degree. We
would think it reasonable thpt banks, in common with their

neigi]lx)urs, should '.eep the local holidays, and that it should

be understood that as soon as all notes and acceptances due

have been arranged, the offices will l)e closed for the day. The

closing of the offices on any day .if' "easonable notice in

volves no responsibility.

Bank Money Orders.

Question 27.—A branch of a bank which has agreed to

cash orders at par, cashed a bank money order and send it to
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then agents at Montreal. These agent, had not entered into
he agreement to ca.h these order, at par, and acting under
he old agreement they retained half the commission for
then..eln^. !» the bank a. agent for the cashing bank eii-
tu- d to half the commission

?

An,uer.-ltis ditticult to say what tho legal rights of
tho bank would be but we certainly think that on e,,«itable
grounds they si.ould not collect c-ommission.

Bank Moxey Ohukiih.

(.h.e.lio„ v.s._A i.raneh „nk-^ in Ontario issued a money
order ,n favour of a Montreal firm. The firn,'s bankers addedand collected fivo .eats. This bank is not reported as belong-2 to Bankers Association. What right has anv bank fo
charge on a negotiable document payable in same "city?

Anmer.-'lhv bank had a technical right to coll'ect the
co„,m,ss>on, but «-e think their action was not in accordance
«.th he sp.nt of the arrangement among the banks with
respect to these orders.

ClRC.LAT.OX I{KOKM,.TU,.V FlXD-XoTHS IsSlED .X EXCKSS
OF PAii)-rp Capital.

(J>,e.Hon ju.-lHK-s the Circulation Kedi-mption Fund
guarantee the notes of a bank whe^c thev an- (1) {..„,,, m
e^jss of the paid-up capital, or (2) signed or issued by an
unauthorized f.'Kccr?

^

.-In.wy.r -if the notes are in either ca.se notes of the bank

the Rwlemption I-und if not redeemetl by the bank.

Baxk XoTKs-Ti.,:,,, Uki.kmpt.ox by Baxk whex Miri-
LATED.

d.an bill that must remain to entitle the holder to its redemn-
tion at face value? ^

nnr/'^'TT'^'l"?'^'''"--
'^ -" P^'-'^''"' «'th«"t having any

portion of a bank bill, can prove conclusively that he is the
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owmr of tlie bill, and that it has been destroml, \w is on-

fitlwl to have it mlwniwl in full, on giving indemnity. In

this r(>|»ect he is in the «im(! pu.><ition a« the owner of a
lost p^onn^<.<on• note of the ordinary kind. There ii*. how-
ever, this serious practical ditferenie in dealing witii lost or

destroyitl bank notes, that while indemnity can be given for

an ordinary note, because it can Ik? easily identified, no in-

demnity is practicable for a lost note, for the olnious reason
that identifieation would be impossible.

We think that the princijjle followed by banks in re-

deeming mutilatetl notes is to pay tliem in full if satisfirtory

evidence of the destnution of the missing part is forthcoming.
If not, and if the missing part is an important portion of the
bill, it is difficult to sir what claim the holder has.

Baxkixu Hoiks.

Quediitn -il.—U it optional with a bank to close at one
o'clock on any other day than Saturday, in lieu of the latter

day? Do not the provisions of the Bills of Plvchange Act
respecting the hours at which bills may be protested imi)ose
a duty on the banks as to the hour up to which they must
keep open?

Answer.—Were it not for the peculiar relationship be-
tween a bank and its customers, whereby it undertakes to
make payments on their account out of the moneys in its

hands on presentation of chciues, it might l)e said that a
l)ank is free to close its doors at any hour that it may choose,
but the fulfilment of this undertaking doubtless requires that
a iiank should he open at the usual hours unless it give rea-
sonable notice to the contrary. But such notice having been
given, we think it is clear that a bank may arrange to clo.>e

on any day of the week at 1 o'clock, and we know that it is

not an uncommon practice in the old country for banks to
have their offices in small place-; open onlv on a certain day
or certain days of the week.

As regards the Bills of Hxcha:.^ Act, thi^ ha.s no bearing
on the matter except so far a^ the honr-^ fixed for the pnC
testing of notes may be taken as indicating what is recognized
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to k- the general practice as to the hoiiri« for keeping open.

Tlie Act ' 'ver, m far as this point is concerned, only re-

fers to tl.i^ liour iK'fore which a note cannot be protestetl

—

i.e., 3 o'llock, and that this does not affect banks directly is

quite plain. Banks usually close at 3, and although the proc-

tii^> of admitting notarii>s after 3 is a general one, we do not

think that if the notary found the oHice locked, and pro-

testeil a bill for non-payment, the bank would be under any

responsibility in the maitcr. The most that could be said

is that they had iraplie<lly undertaken to be open till 3

o'clock on certain days of the week to make payments on

beliaii of their customers.

?EDEMPTIOX OF CIRCULATION.

Question 3J.—A cu^tonuT of a chartered bank in Cobo-

oonk has a chccpie for $50.(K»0 on another chartered bank in

Lindiiay. He wishes to take up a note in the Coboconk hank.

Upon tendering the cheque he is informed that there will be

$50 excliange, whereujwn he goes to Lindsay, draws the casih

in notes of the Lindsay l)ank and tenders them in payment

of the note. Can the Cobocctnk liank refusi- to take them!'

Or can it exact a charge that would reimburse it for the

express charges to the nearest jwint of redemption for the

Lindsay bank's notes? If the Cob(xouk bank cannot make

a charge it is bound to i)e at a loss. If it had ca.-'lied the

checpie at par it would Imve Iki'U out two or tiirei- days' in-

terest; by not cashing it at par it is out the interest and

express charges.

Anmrer.—The bank is not bound to accept any money in

payment of a note, except such gold coin as comes within the

terms it the Currency Act, notes of the Dominion Govern-

ment, vonimonly known as legal tenders, or its own notes.

It IS therefore, as n matter of legal riglit, in a i)o«ition t

)

exact wha*'-'ver charge it may choose to ask, as a condition ol

its accepting payment by cheque on another bank, or by notes

of another bank.

Qvesiion (submitted in contiuuation of the subject of

the above question and answer).—If bank notes are redeem-
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able at pur all ovir I'auada. In nrran^ffiiiont at i*pecifie |K)iat''

and by courtwv <>r mutual ajrrtHiiunt wht-ri'vir a bank liaa a

branch or tlion- is* a brnntli of a thartcri'd bank, how could

a charge hv cxactiil or the notor* Ih' rffu-Hod without breakioK

through \\\\« arrangement? Sup|Kw*' they had been deiWi-itwl

instead of offered' in payment of a note. 1 do not «•» what i*

to prevent any Iwnk In-ing loadi-d \\\> with a lot of other bank

note.^ on which it will have to pay express. If the rule tt|>-

plies to itmall accounts why not to large ones?

Amu'fr.—In answering the previous (|ue8tion we had, of

courM'. reference entirely to the legal \mn*. invohHtl; but we

would think it very much to U- regrettwl inileed that banks

should take the position of refusing the note:* of other banks

offeriil in payment of debts, when the same are presentetl in

a reasonable way and are legitimately in the hands of the

party presenting them. Trobably if a case occurrwl where,

to get rid of uncurrent notes re<iuiring tran-jwrtation to a

distance, any bank should pay out such notes knowing that

they were to Ih' tenilered to another bank in payment of d

debt, the latter would be quite justitietl in refusing to take

them except at a discount.

We are not aware that there is any mutual agreement

between the banks that they will unconditionally retleem the

notes of other banks at all points. This is undoubtally the

practice, and it would i)e unfortunate if anything should

hapiR'n to break it; i)ut. on liMiking at the matter simply

from the legal standpoint, the bank neetl not take on deposit

notes of other banks if it ciiooscs to refuse them, and it is

not bound to take any money that is not legal tender in paj-

ment of a del)t. If it waives its legal rights, and accepts

notes of other banks on which it has to pay p.\prc?s charges,

this must be regarded as done because the practice fits in with

the common interests of all the banks.

Notes of a Bank C'iucilateu ix a District wh£BE it is

NOT KeI'UKSENTED.

Question ,?J.—The Bank of X has a small capital and

its circulation limit is frequently reached. The notes of



jf

Hi t I.V.I />/.!.V H.iXKI.XU I'H.U'Tnii.

! •;

1 1 ,

.

U I

jii

"">l'"r Imnk not reprt.M.nu..| in th. .li-trut ur.- ,M,i.| out by

-.H.. i„r^.. «,„o„„r. of th... .„,u „„., ..,.. .,,,i^,.,, ;
7'

.•x|.r.... .IMTK..,. to tl... n....r..t ,M,i„t of rc^Icnnption.
'^

«i.. in Z.
""' " ""';"'"" "^ ""• ^'''"' "f "•^' »«"'' •^«» •""'

", ' "7""" -'«- "nf...r to tlu. ,,ul,li... «|,o a....,,, tl,,^.. l,i|U
.
K-Hl fH.th. an.l »i„, „,.,f ,h.y .-annot cx.hanp. ,1...,.

.l«..v,-._\v., ,|,j„k that tl,,. wr. , t,. tiK. pu may l«

•.n."-nt of .|..|„s .1,,.. tlH.,„. for wlu.l. tlu-v hav,- th. rL
"

to .xm-t i.uv..u.nt in l..«al tm-l.T ,n.,n..y.
'

^

...v a. tl.Ks IS. howrv. r. o|M,, to ,li.,„ssion. W,. ,|,i„k tl.at

"I '".t.s of th.. k.n.l tlu.y an- drclati,,,., „„,i j, ,,„„,., ^.,,^,
^•l-r..artn,>.o„l.iu>uallylH.. Ion., without loss. U ZZ
•;••••• ""• ""'tt.T ..o„M no, 1... .„„i,,,,,, ,,,„,,

. ,
„,; ;- «o„l.l ,|.,„k „ o,.,.,. to ..rions ol.J.vtio,'; for tlu- o 1

^'
l>a"^> t.. rotus,. to acr..,,t tin- i>,lis fro,„ thoir c-ns,o,„..rs Tho

;-";'' H>ns su..h as tl.os.. „u.ntion...|, .o„l.i ,., ,.o„„, TZ
r.. t he puhlK. .onthlenc. in hank not... a con.i.iJu ttt

L '

^^T'-V"""^"'
''> '•'" '--^--nts hro„,,, intoIfKt th,. last rev,s.on o. the Bank Act. At th. present'•'V ,,erson. „, any part of Cana.la. win reeeivei a bill

r>..-.l l.y a ( ana.han hank, knows that he has so.nethin^ that

;

;;"'"- -rhout ....estion. an.l at its face value, whn.ev. J
• - > to pay a deht w.th it or .leposit it in his hank, an.l

It uoul.l h,. a K-rious u.atter to .listurl. this con.Iilion.

Bank XorKs-Fuvidilknt Iss.k ok. to a Fimfn.iy .. •-

1'o.siTOK HY A Bank on tm,.; Kvk of Failiuk.

of .. f;;';f
"" ;-^-^\""'<' >» -< l.e ,H,ssil,l.. for the ofTieers

.. ..
nk n„ the ,.v,. of failnn.. wi.h.nu i.reakm,. the law. tom a tr.en.llv .l..pos,tor th.. amount of his balanee i„ note.



VAXAhlAS IIA\KI.\a I'K.iVriVK.
^j

of tho iMuik on tlu. un.UT.ta...linK that 1... «„. „..t to u.o
th..,n until tlu. ,l«MK..r I.h.I dther ,w.h.,| or i-l*^^ the l,a„k
MiHiH'ud.^l. a»<l thiit until tlu. not... w.-r.. |,r...,.nt..d for pav-
n».nt intert.«t wouM Ik, allowi.l. a. thouKl. th. uu.ount i.'re
Htill on «lt'jxwit?

Amwer.-'Vhv dau>^.. of th.- .ut n..iH.ti„^ tl... note
.H.m. H.-..m to tm.T .,uit.. fully the ch«. you n..wuion. altl.ouKh
.t .. aUav. ,K>-Hi:.|.. for a fran.l to I... .•.o„uuitt...| un-k-r thenwinch nn^ht not In. .|i...ov..r...|. .S..,ion .M „„thorixo. th"
.^u.. a„.l riM..ue of not.-s "for .irrulation." Thin would in-
>al,.lat.. an >s.u.. nuul. u,..l..r mkI. .on.lition. „. thos. you
•|Uot... a. tl... not.-. wouM cloarly not In- isMu.i f„r drcda
tion. «n.l tlu.^ nvouI.I ,,rol,al,ly I... h..|,I. „„,|,.,. ...tion .-.;,. „.„
to K>v.. a i.rt.f,.n..,tia! dain.. \\V think, however that tho

-c a ran.Kt.on w<.ul.l he really hvpotheoation of the n^tl
"f l.e hank , ,>ne .,r j,, „„ieers ,o sc.ure a .id.,. notwUh-
^ an.hnK th. (onn „ whi.-h it wa. ,,l„e...l. an.l the fact that

. imrty receuu,. then, hel.l th..„. an.l hrou.H.t then, hackfor r«le„.pt,on after the failure ..f the hank. „..„l.l I... „pt t.,

«o. .... ,.t unlikely that a hank nu„.^^
""!><• r t.. such -i tran.su-fion. as !,. wo„hl therd,.
»'""^d. lial.le to the penulti..s set out in s^vtion 1.7.

Bank Xotks and Lkoai, Tkm)i;i!s.

QuesHon J.;.—U a private in.livi.hial f.w.v,'
rayment of a .Id.t in hank nof.s. „r n.av !,. ,.,

tenders to any aui..unt ';

.l«,„rr.-.\o iHTson can he force.l t.. n.repr hank notes

IITT"'-'''^'"-
"--"t'^'-l to 1. ,a,d m U,co^n or I)..„„n>on notes which, as their eonun..„ „a„,e nn-

or lega tender note, rests with the dehtor. '
1 e .Tc.lit.rr is••-1 to accept Au,erican ,ol.| ,.^., ,,i,,,, ,,., ,^,J^^

t* tace value. „r British ...1,1 at $4.8.;^ to the sovlrei^n ,in
I'l'th eases .r,x>, t.^nder-i!.! > ;. • • .

ten.ler notes":
"""" uauCsto-nl; or legal

render

Dd

vo

d



28 CANADIAX fl.4.VA7\G PIUCTICE.

Old Issi'Es of Caxadian Baxk Notes.

Question 36.—Wliv i- ii Imt the old issues of the Bank
of Nova Scotia and y- r* nanis r.ank >f Halifax notes are not

worth their face to-d;,'?

Answi'i:—We pr.-i'.im' th;it tht notes referred to were

issued before 1st July, iSii, ^ii^" that they are consequently

payable in the old currency of Nova Scotia. Such obligations

are by section 10 of the Act respecting the currency, 18815,

payable in the equivalent of the currency of Canada, of which

!>li cents is made equal to $1 of the old currency of Nova
Scotia.

Canadian Bank Notes.

Qiiestidii 37.—Is the custom of ageacies of Canadian

banks in the United States of discounting the notes of their

own banks, in contravention of section 5(J of the Bank Act?

Answer.—We do not think that for a foreign oHice of

a Canadian Ijank to redeem its own notes at a discount is a

contravention of section 50. We think it improbable that

the section would he held to apply outside of Canada. There

are difficulties in its application there respecting questions oi

legal tender, exeiiange, etc., that would lead to this conclu-

sion.

Redemi'tion oe Pautiallv Destroyed Notes.

Queslimi -iS.—By what authority in law do some banks

and the Eeceiver-Generars assistants pay torn or mutilated'

notes sent them for redemption, at less than the full amount?

Avsirer.—We do not know of any authority for the

practice iiientioncd resjwcting tlie redemption of mutilated

notes, but it is reasonable and all banks which issue notes

are interested in its maintenance as a matter of sclf-protee-

tion. The promissory note of a bank is in law very mui'Ii

the .'^ame as any other promissory note, and in case of its de-

stnictinn. in whole or in part, the holder would theoretically

have the sniiic riglit to recover as if it were the promissorv'

note of a private person. If he brouglit suit in such a case
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he would have to satisfy the court as to the facts and provide
suitable indemnity. The provision of indemnity in connec-
tion with missing parts of a bank note is, however, diffi-

cult if not impossible, and because of this the practice has
grown up of allowing a proportionate amount for the por-
tion of the bill wiiich is presented for redemption. It is

reasonable, and it might be difficult to establish even at law
a larger claim.

Canadian Bank Xotes and Dominion Notes—How Pay-
able.

Question 59.—Can anyone presenting Canadian bank
notes at place of issue demand gold for same up to any
amount, and similarly with legal tender notes at the place of
issue ?

^n,sH-er.—Anyone iiolding the note of a Canadian bank
may demand gold for same at the place of issue. The bank
may pay in gold or legal tender at its option, but should
the party demand a certain proportion in legal tenders the
bank must comply therewith. See sec. 57 of the Bank Act.

The place of issue in most cases means the office of the
bank at which the note purports to be issued. The practice
of the banks in Canada now is almost altogether to domicile
the'notes at tlie head office

, A bank is not bound to pay gold
for such notes at its branch offices, Ijut it must receive them
at par in payment of anv debts s^ue it. See sec. 5G of the
Act.

As regards legal tender notes, the government is Ijound
to pay their face value in gold on demand at the place at
which they are made payable.

The Kedemi'tion of Canadian Bank Notes.

Question 40.—Canadian bank notes are only payable in
gold or legal tender at the place of issue (usually the head
office of the bank), whereas, by section oo of the Bank Act,
IS it not intended that these shall be so pavable at the several
points therein?
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Answer.~-]t is the duty of tlie bank to pay its notes in
gold or legal tenders at the place of issue.

As far as section o'i is concerned, it is, of course, clear
that a bank must redeem or pay its bills in gold or legal ten-
der notes at its various re<U'niption agencies. There is this

distinction, however, to be ol)served, that if a bank should not
have established such agencies, while it would have contra-
vened the law and l)ecouie liable to the ])enalties imposed
under the Act, the absence of an agent to whom its notes
could be prc-sentetl for payment, would scarcely constitute

dishonour of the notes.

The full answer to another question: What ()l)ligation

is a bank under with regard to the payment or redemption of
its note issues would be as follows:—A bank is bound to

take such notes in payment of debts at any of its offices ; it is

bound, under penaltii>s, to provide redemption agencies at cer-

tain points named in flie Act, and at such agencies to pay
any notes presented in gold or legal tender; and it is bound
to pay in gold or legal tenders all notes presented at the place
at which they are by their terms made jjayablc. There are
other obligations following on failure, etc., which need not
be discussed.

fiOVERXMEXT Ba. ATEMEXT

—

Directors' Li.ibility.

Question 4/.—Can you inform me why the wording in

the bank returns to the government in regard to directors'

liabilities was changed from

" Aggregate amount of loans to and liabilities, dir-

ect and indirect, or directors and firms and partnorship-

in which they or any of them have any interest,"

to the present wording, viz.:

"Aggregate amount of loans to directors or firms
of which they are partners."

It has been suggested that the latter refers only to the direct
liability of directors, or firms of which they are partners, and
not to the indirect, as it is contended there is a difference
between making a loan to a party or firm and discounting
business paper for them.
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Thoso who liold the otlier view do not consider there is

any difftToncc. and that the latter form of return requires

just the same information former ones calletl for.

Answer.—The clian^e in the government statement re-

specting directors' liabilities was adopted, we believe, on the
ground that it was not reasonable to show the "indirect"
liabilities of directors, and that a 'tank should not be ex-

posed to criticism merely because it twk the precaution of

reffuiring a good endorsement on its lOans, even if this en-
dorsement wore one of its own directors.

As to the difference lietween the meaning of the present

phrase and that previously used, tiie chief difference is, that

where a director (or his firm) is liable on paper which has
been discounted for other parties, it is not now shown as part
of the directors' liability. This, however, is quite distinct

from the question raised, as to whether, under the present

clause, business paper discounted for directors should be
shown. Xo doubt the discounting of such paper is not, speak-

ing strictly, a loan, but it is so regardal and spoken of in

ordinary language, and we think that business paper dis-

counted for a director or his firm should be shown as a lia-

bility. We believe that to l)e the general practice.

Xew Stock Issued by a B.\xk—Allot.ment to Executors
Who are Xot Authorized to Invest More Mon.ey in
Bank Stocks.

Question 4^.—The trustees of an estate are entitled to
an allotment of new stock about to be issued by a bank, at :\

price which would give them considerable profit, but they
are debarred by the terms of the trust from investing further
moneys in bank stocks. Is there anything in the Bank Act
which would authorize their disposing of their rights to the
new shares, or are they under any disqualification as trustees

in this respect?

Answer.—Leaving out of consideration the right of the
directors to make regulations respecting the transfer of
shares, which would not be likely to affect the question, no
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special authority in the Act is necessary to enable sharehold-
ers to sell their rights to the new shares, and trustees have
the same power in this respect as other shareholders, which
they would, we think, i)e bound to exercise.

Banking Etiquette.

Question 4e^.—Bank "A." sends in an item to Bank
" B." due to-day for acceptance. Sank " B." accepts it, and
Bank " A." immediately serds it in on their deposit of the
same day. Tiie item is for $4,500. Bank " A." asks Bank
"B." for a settlement. Bank "B." protests to Bank "A."
against sending in such items on deposit on the saiiie day
they are due, claiming that it is not customary to do so.

Bank "A." replies that it is quite customary when the items
are large and there is no clearing house in the town. The
custom heretofore prevailing here waa the accepting of items
the day they are due and sending them on deposit the next
day. What is the custom in other places in this respect ?

While Bank " A." was legally justified in their action,
was it not violating a regular and established custom?

Answer.—There was no impropriety in Bank •' A." re-
quiring immediate payment of the item.

Banking Hours—Standard and Solar Time.

Question 4-i.—The city of St. John proposes adopting
Atlantic Standard time which is 24 minutes in advance of
Solar time) on loth June, and expects the hanks and business
houses to rejrulate their hours by the new time. If the
banks do so it will mean their opening at 9.26 and closing
at 2.36 Solar time. Can they legally do this, or must their
opening and closing hours be governed by Solar time? I

understand that in Ontario many towns have adopted Stan-
dard time. Has the government passed any legislation auth-
orizing them to do this?

Answer.—So far as the rights of a bank respecting open-
ing an-1 closing are concerned, it has the matter entirely in its

own hai 's, and can open or close wiicnever it sees fit, provided
it does not thereby commit any breach of the contract with
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its customers which may be implied from the course cus-

tomarily foUowod. This contract would be controllable by

the bank on any reasonabb notice of a change.

So far as wo know, the only question of time which

would be affected by such a change as you mention is the

protest of bills, which cannot be made until after throe

o'clock in the afternoon. (See Viil's of Exdiange Act, sec-

tion 51 "B"). At most places in Canada the banks close

by Standard time, and the protests are no doubt made at any

time after three o'clock. Standard time. The wholt point

involved here is whether a presentment by the notary before

three o'clock is in order or not. But as notice of dishonour

given by a notary would be perfectly valid whether the pro-

test was made before or aftfr three o'clock, the most that

could result from protest made before three o'clock would

be tile inability to collect costs of protest.

The Dominion Parliament has not, so far as we know,

passed any legislation respecting the adoption of Standard

time. In Ontario it has been adopted as the legal time;

R. S. 0. chapter 144.

Bill Accepted by ax Attorney—Bight of Paying Bank

TO KeQUIKE LomJMENT OF POWEU OF ATTORNEY.

Question JfO.—In reply to your (lucstion. Xo. 42G (Jour-

nal Xo.) you say, " On the whole the practice of attaching a

power to the draft seems the proper one to follow," while in

replying to question Xo. 435 you say, "' We think that as a

matter of practice it is best that the power of attorney be

filed at the bank at which the bill is accepted, but that it

should at once send this document to the bank owning the

bill if it ever has to take legal proceedings."

Do these questions refer to the form of power of attor-

ney used by banks in order to obtain acceptance of bills drawn

on parties or firms located at a distance? If so, the answers

would seem to conflict.
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It is the practice here to attach the ,K)wor8 to the bill.In my own c.^, [ ad,! the words " as per authority attached
•'"

when acccptinjr the drafts.
J- "i atiiea

^«.«.T.-The two replies referred to an perhan. notquite eon.s,.tont. but the first was as to the propS of the

accepting the .,!! ho had i.ot gone beyond his powers andthe second dealt with the question whether, in ca^ sucJab 11 ,s dishonoured and returned to the o^w, it iTouId notbe accompanied by the power of attorney.

that ul/r T"n"""!
'"^^'*'"^'" '"'^''''^ ^ ""^"•-'•e*! thus:that until the bdl matures it is most convenient that ihlpower of attorney .hould be attached to it; tha TtMou d t

1 atteohed t,> the bill when it goe. to 'the pa ing bitbut ,f d. honoured ,t had better be retained until the oCr'of the bill requires its production in evidence.

""'t.^"^::^^];:^^^- o^ . pow.„ ok
-Al IHORITT TO (,IVE PoWER OF AtTOUXEY

iretmn, »ith form of ,x,wor ot attorney cnaWin, „. to

are s^«, i„ ,„„ .,, .„j ,„„„„^, „J /,rC
'•

"^^^^Jtor tho drawees under this power.
*e accept

validi^'"
^^J^'^Pon^ible to the owners of Uie bill for the

^''
'of ntfo'^"?'""?,:

^°' "^'"'"'"^ ^^«* Smith ha a

t^n ctfoii Tn-V,T/''*''^'"^ ^"^"'P^^y' '« *he abovetransaction a lawful delegation of his authority'

nf h'^kT;-"^^''
*'""'^" •^"" "^ responsible to the ownersof the bill for the validity of this acceptance.

As regards the second point, the attorney cannot ^d legate his authority, unless the effect of the power of atto"aey a en m connection with the position of the attomev.Tnd
nature ot the business carried on, gi.es him power to

ney

the

do so.
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Bill Accki-tkd by Two Dkawkks—Kioiit of the Bvvk atwuwn THK Bill is Domicilkd to Cuahok it to the
Account of Oxk of the Acceitoks.

Quesllo,, 47.—A bill drawn on and accepted l.v tw..
drawees is made payable at a bank. Is the bank authorized
at the maturity of the bill to pay it and charge it to on.-
of the two acceptors?

Anmrr.—The bank has clearly no authority (in tho
absence of some si)ecial agreement) to pay such an accept-
ance and charge it to one of the acceptors. We also think
that if the bank had become the owner of the bill befor-
maturity, and held it when it fell due, it would not (in the
absence of agrwment) have the right to set off the amount
against one of the acceptors. " Set-off" mu.st not be con-
founded with " counterclaim." If the acceptor, having a bal-
ance to his credit, should sue the bank therefor, the bank
might counterclaim in the action against him and the other
acceptor for the amount of the bill, and thus practically
obtain payment in this way—but this depends not upon the
law of set-off, but upon the practice of the court, and in
some countries "counterclaim" is not allowtKl—the defend-
ant must bring a cross action.

Bill of Exchaxoe Accepted by Two ob Three Drawees.

Question 4S.—A bank negotiates an unaccepted bill of
exchange drawn upon three persons who are not partners
Two of these accept bin the third refuses, and the draft is
protested, for non-acceptance by him. The bill is not paid
at maturity. What is the position of the bank as regards
its claim upon the two who have accepted?

A n.«wer.—The parties who did accept must l«3 regarded
as acceptors of the bill, and under all the liabilities which
the law attaches to them as such.

Bill Accepted Payable at a Baxk where the Payee
Has xo Accouxt.

Que^-Hon 49—May a l.nnk refuse to take money with
which to pay a draft he!., by another j.arty, from the
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draww of tlu- snme, the draft having Jiei-n ncrepteil hy him
pajahlf at the bank? He has no current account with them.

.4„^„yr.—The hank is quite at lilH«rty to refuse to take
money from anyone not a customer with whi( 'i to retire a
note domiciled by him at the bank. Xo person can be forced
to act a* agent for another against his will.

Paymkxt by a Ba.\k of a Cistomkk's Acckptaxce.

Quegtion 50.—\ customer of a bank has *100 at credit
of his account and issues a cheque for that amount. Before
the checiue is presenttsl an acceptance for $50 is presented
and is charged to his account. The cheque is afterwards
prcsi-ntt'd and dishonoured on account of insufficient funds.
The customer threatens suit for damages, giving as his rea-
son that tlie bank was not within its right in charging
the acceptance, which he did not wish paid. He has not,
however, expressed such a wish to the bank. Has he any
legal grounds for instituting suit?

Atum-cr.—If the acceptance was made payable at the
bank, the bank was justified in charging it to the customer's
account unless specific instructions were given to the contrary.

Alteratio.v ok Date of ilATuniTY—Days of Grace.

Question. 5].—A bill dated October 1st, payable 30
<hiys after date, is. with the consent of all parties, accepted
by the drawi'e a> lU.yable November 15th. Does the accept-
ance carry three days of grace, nuiking the bill due Xovem-
her 18th?

Ansii-er.—Ye^. November 15th is under such conditions
the '• time of payment fixed by the bill," and the acceptor
is entitled to three days grace. (Bills of E.\change Act,
sec. 14rt).

Bill Accepted hy ax Attorxey—Right of Payixo Bank
to Reqi-ire the Lodomext of the Power of Attor- '

XEY.

Qiieslion .'>^^.—Your answer to Journal Question Xo. 413
seems rather equivocal, in that after saying yes, you seem to
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fjualify that bv what follows which no one would <|Ut'»tion, be-

cause the " written evidence " might readily be a certified copy.
The vital point is the surrender by the attorney of all evid-

ence of his authority to use another's name, under circum-
stances in which such evidence of the existence of such auth-
ority might easily be destroyeil. What if his power to use
the name of another were challenged ? It seems to me that
circumstances might readily arise in which it might be re-

quisite that the power of attorney should bo produced by the
person using it—if on behalf of the bank as one of its officers

all file more so—and his inability to do so might prove
exceedingly awkward, if only to prove his bom fidex—a^ in

the case of forgery for instance. The paying bank has re-

course against the presenting bank in any event, which fully

secures them, and in paying the item, I cannot sec that they
pledge themselves in any way as regards the power of attor-

ney, payment being made because of a right of recourse

again>t the presenting bank, so far as that power is con-

cerned.

Answer.—The answer is not, we think, equivocal, as a

certified copy is not ''written evidence,"' but the point you
raise is an important one.

We think that where a bank pays an obligation entered

into by a customer through an attorney, it is entitled to have
lodged with it the evidence of that attorney's authority,

unless this evidence is lodged in an office of public record,

as for instance a registry office in Ontario, or a notary's office

in Quebec.

Bill Accepted uxder Power of Attorxey—Right of
Ban'k to Retain- the Power of Attorxey.

Question 53.—A bill acceptetl by the manager of Bank
B under power of attorney from drawee is returned to Bank
A unpaid. Bank B retaining the power of attorney. Bank
A being compelled to sue, requests Bank B to forward the
power of attorney to attach to the acceptance. Bank B
refuses, on the ground that they must retain it for their pro-
tection, to prove the authority of their manager to accept
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the bill, but adiiiits it may havo to Ik- pnxluc-ed in court.

Bank A contends that thcv, iM'ing cDmitcllnl to recover the
amount, should be in iKw^eiwion of the proof of acceptance,

and that tiie power of attoriav shouM naturally accompany
the bill. Ig Bank A entitled to receive it?

Awnver.—Wc think it i* quite clear that the bank which
has acted on the power of attorney to accept is within its

strict rights in retaining the d(Kumcnt, but we also think
that in adhering to its strict right.* in such a case a« you men-
tion, when the other party concerned is a charteretl l).,iik.

it is adopting a course which gi\ ^s both banks needlcs>

trouble. We are not aware what the general practice is, but

will invite information on this subject from the Associates

The attorney would of course have to appear in court

if neceiJsary to prove his right to accept, and as the collect-

ing bank would probably lie liable for the bill if the regu-

larlty of the acceptance were not provable, they are of

coHr«? as much interested in proving it as the bank which
owns the oill.

We think that as a matter of practice it is best that

the power of attorney .should be filed at the bank at which the

bil' is accepted, but that it should at once send this document
to the bank owning the bill if it ever has to take legal pro-

ceedings, and a copy certified by tlie otticial custodian, under
his seal of office, furnished instea<l.

The bank is not ordinarily bound to ,,ay its customer's

acceptances, although it may do so and charge the customer.

If, therefore, the acceptance is signed by an attorney whoso
authority is not signed by the bank, the bank has the remedy
in its own hands.

If there should Ik? a case where the bank has assumed
the duty and obliga i. of paying the customers acceptances

when it has funds, then difficulty might arise. The accept-

ance might be made by an attorney who declines, for causes
which may be quite reasonal.'^, to lodge the power with the

bank. The bank in such ca.«es would probably lie bound to

pay the acceptance and preserve such evidence of the existence

'^m
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wf the power in the nttorncv**^ 1: iitli* which might Iw ncocs-

nary. No doubt a hank which hi I this nf*|M)nnihiiity imi)«»«t>il

upon it would decline to continue the account.

As rejtardH the necessity for the attorney to retain for

his own protection the evid' ice tliat he wan entitled ti> cijrn,

while tiiero may Ihj some.uing in this the point dcRS not

seem to us important. The existemv of the authority i»

likely to ho known to several [wrstJiis and its loss wo d

therefore not entail serious conseipieiues. On the other

hand, if thb paying hank is not in a j)osition to prove its

existence, it is in case of dispute in a very unsatisfactory

position. It cannot charge its customer with an unauthorized

paynu-nt, nor can it rt'covcr the auu. iit l)ack from tlit ank
to which the item was paid, unless it could Ix? set up that

the bank obtained pnynunt on a rcpresentati<m as to tiie

attorney's authority.

On the whole, the i)ractico of attaching a power to the

draft seems the projxjr one to follow.

A.MOtXT OK A Bll.r. ExPHKSSKIt IX FUilllEH VXD NOT IX

Words.

Qucstiun '>!>—Would a bill be invalid because the amount
in the body is expressed in figures, instiiid of words?

J (T.—Wo do not think that a bill is invalid botaus"

the aiuuunt is expressed only in figures and not in words.

" XOTIXO " DiSIIOXOrRED i<ILLS.

Question '>.-,.~{i) A bank hands a dishonoured bill to

th ir notary for noting, pending an expeitt>d settlement in

a few days, {n) Should notary attach long declaration of

noting in accordance - ith form A in the schedule to the

Act, or simply endorse a memorandum of daie and ledger-

keeper's answer referred to in Smith's Jlerc. Law, .{rd Am.
ed.. p. A-iA? JIaclaren, at p. '.JS.'), would suggest the short

memo., but Smith s.sys, this '• ppr « is of no legal effect.''

(6) In either case should notary send notices to the parties

on the bill ?
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('i) U thero anv »uffUient ttant'tiou for the jjraoticf of"^

prol.dtinfr a lull before 10 a.m. of the day Muceedirijsc the
du.v of (Mslionour n*. the dn.v of di-ijionour—that i* to say,
noting and protesting it. Mu- Imnk having, »ay, overlooked
it the day helore'i

a««ttTr.— (Xot applicable in the Province of Quebec nor
to foreign bills).

(1) We think it ought to Ik? clearly understood that
noting a dishonoured bill does not enable the bank to hold the
parties to it liable pending an exi)ected settlement in a few
days. The parties are held liable only if notices of dishonour
are sent in accordan ?e with the provisions of the Act.

The pra regard to " noting " usually amounts to
the notary

i
v.iting the bill for piiyment on the day of

maturity, and taking no further steps until the close of busi-
nt>ss the following day, by which time the note may lie paid.
If notice of dishonour is not given within the proper time the
noting is of no etTcKt. The only case in which evidence of
the noting is netnled is one where the presentment is made by
one notary, and the protest has for any reason to be com-
pleted by another. Form A n\ the first schedule would be
useful in such a case, but any memorandum showing that
the bill had been presented at the place of payment on the
day it matiiiod, and tiie answer received, would he sulficient.

C^) We do not think there is such a practice, and if

there were it would not be valid. The holder may give notice
of dishonour on the day after the bill matures (rx. 4t)A-).

and he may < inploy a notary to give this notice on his behalf
(sec. 4!»a), but if he invokes the aid of the notary for this
purpose on the day after maturity that would not enable the
latter to " protest " the bill. As the practice of the results
of the notice of dishonour are identical with those following
a protest, this involves no disadvantage. Similarly the effect
of absence of evidence of noting, where for any reason the
notary who presenteil the bill cannot complete his work, niav
i.e obviated by notice \mng given by the holder, or someone
on his behalf, on the day following the date of maturity.
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DhaI'T—" No IMioTiKT ron Nox-Actkhtaxce." REtrnx of
Bill Disiioxoihkd ox Day followixo MAXirHnv.

Que»tion 5>}.—A draft wn» by Hank A to Bank B for

collection with in»ttructii)ii(«
—

" Xo prottft for non-u-ccpt-

anoe" attached, was rctiiniod bv Bank B to Bank A on tltc

first bnHin<'i».t day after thi' nmtiirity of the bill unprotwtt-d.

Can tho drawer of the bill decline to take it up on his \>oh\g

reqiiented to do bo by Bank A? If not, can Bank A hold

Bank B liable for the amount ? Under section 4!», !<ul)-secji.

3 and 4, Bill* of Exchanjj.' Act. is not the return of the bill

unpaid a, good notice of dishonour?

The bill in question bore only the endorsement of the

drawer, he having made it payable to his own order.

AiiKwer.—As the return within the proper time of the

dishonoured bill was .i point of fact notice of dishonour,

wo do not think Bank A can refuse to take it back, and if

they notify their customer within the proper time of the dis-

honour, either by a formal notice to that effect or by send-

ing him the dishonoured bill, he is liable.

The rights of the parties are not nffected by the fact that

there is no endorsement other than that of the drawer. If

Bank A's customer had Iteen an endorser and not the drawer,

lib would in turn have the same right to pass on the bill

to the drawer.

Bill Dilvwx "at Suiux." with One Day's Grace.

Question .57.—A draft is drawn from one of the States

in the United States where days of grace have l)oen alwlishcd,

on a party in Canada. It reads, "At sight with one day's

grace, pay." etc. How should this due date be calculated ?

Answer.—The draft is payable on the day after accept-

ance. Section 14a of the Bills of Exchange Act ti.\es the

days of grace to be allowed '" where the bill itself does not

otherwise provide," leaving other cases to Iw fixed by the

terms of the bill. The fact that it is drawn from ;i place

where there are no days of grace dix's not atfect the matter

in anv wav.
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Bill at Three Months Sent by the Holder for Collec-
Tiox—Xeglect of Collecting Agents to Present
for Acceptance until near the Date of Maturity.

QupsUon .W.—A bill dated 30th August, at three
months, drawn by A. in favour of B. on the Mfg. Co.
in the State of Xew York, was endorsed bv B. and dis-^
counted witli a braneli of the Y. Bank. It was forwanled at
once by the Y. Bank to their branch at Niagara Falls for col-
lection, and promptly sent on to the latter's Buffalo cor-
respondents, who held it unaccepted ".ntil a few davs before
maturity. Acceptance was then refused, and the 'bill was
protested and returned to the Y. Bank. The drawer and en-
< orser claim to bo relea.sed from liability liecause of want of
diligence m the presentation of the hill, (^ould tlie amount
be Hoovered from the Buffalo Bank, and if not. what is the
position of the Y. Bank as regards tlie drawer an<l endorser?

.4n.«jfer.—The above (juestion was submitted to counsel
by the Y. Bank, and by their courtesy we are permitted to
publish the opinion given in the matter, as follows:—

" On this state of facts, we cannot advise that the Buf-
falo Bank is liable to the Y. Bank for anvthing more than
nominal damages. Tf the Buffalo Bank had been a holder
"f the bill in the same way as the Y. Bank, it would have
been under no obligation to present the l)ill for acceptanc-.
Any obligation on its part to do so, arose because of its duty
to the Y. Bank, as agent of the latter for collection.

" We are of opinion that the Buffalo Bank should, as
such agent, have promptly presented the bill for acceptance
such a presentation being advisable from the point of view'
of the Y. Bank, because of tiie further swuritv it would
obtain should the bill be accepted, and bmuise. siiould it be
dishonoured, a right of immediate recourse against the drawer
;!nd i'lidorser would accnu". and that for its want of diligence
in tins respwt the Buffalo Bank is liable to the Y. Bank in
damages.

• Hut, beyond merely nominal damages, the Y. Bank
'"-.Ml not. in an action again<t the Buffalo Bank, recover
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except for loss actually sustained by reason of the negligence
of the latter bank, and, on the assumption that the bank's
rights against the drawer and endorser have not been affected
by the delay in presentation for acceptance, and that the
drawer and endcjrser are financially reRpowible far the,

amount, we do not think that the bank has, in fact, sustained
any actual loss by the negligence of its agent. It must be
borne in mind that the Buffalo Bank was the agent of the.

Y. Bank only, and not of the drawer and endorser. Had the
Y. Bank been bound to the drawer and endorser to use dili-

gence in presentation, so that failure to effect prompt pre-

sentation might have given the drawer or endorser a remedy
against the bank, then, it might well be that the Y. Bank
would have a corresponding remedy against its agent, but, on
the state of facts given us, this does not appear to be the case.

ACCKPTANCE OF BiLLS DRAWN " ON' DeMAXD."

QtiPstion -W.— (1) Is a bank justifictl in paying an
accoptanco drawn " on demand " and accepted payable at the
l)ank and dated a certain day—if same is presented two or

three days after the date of its acceptance?

(2) Is a demand draft of the nature of a chcijue after

it is aceepteil, or does it l)ecome past due if not presented

where it is payable, on the day the acceptance is dated ?

Answer.— (1) We think a bank is justified in paying on
l)ehalf of a customer a demand bill which he has accepted

j)ayable at the bank, if presented two or three days after the

date of his acceptance.

(2) We do not think a demand draft is of the nature

of a chiH}ue after its acceptance. Section 45 of the Bills

of Exchange Act indicates that if not presented within " a

reasonable time " it must be regarded as an overdue bill. Wb
do not think tiiat this would necessarily involve tiiat the

bank should refuse to pay it if presented after a reasonable

time had elapsed, !nit it would bo more pnulent '
, ask in-

structions from it.< customer before doing so.

r.B.r.—-1.
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The same question might arise in the case of an overdue
act'eptance not payable on demand. The fact that it is over-
due does not lessen the liability of the acceptor to pay, and
we should suppose that the bank to which it was presented
would be entitled to pay and charge the item to his account,

but it would be the more prudent course to refer such bills

to the acceptor lirst, as he might have some defence or offset

available against an overdue bill.

Bills Dkawx on Two ou More Dbawees Altehnatively
OH IN Succession.

Question 00.—A draft is drawn on

(1) John Smith or

Joseph Brown.

(•2) John Smith, or failing him,

Joseph Brown.

Would not these, under section 6, sub-section 2, of the Bill.;!

of Exchange Act, be simply orders for the payment of money
and nc*- bills of exchange? What would be the holder's
rights against the drawer and acceptor?

.4n««cr.—Drafts in either of these forms would not be
bills of exchange. The first is add.^issed to two drawees
alternatively, and the second vo two drawees in succession.

As to the right of the holder against the parties, we
think that they would constitute on the part of the quasi
acceptors a contract to pay the money, which could be en-
forcid in the same way as other contracts are enforceable.
As to the drawer, we do not see on what ground the holders
could sue him unless tlu-y had an understanding \-^ith him
apart from the order itself, which would make him liable.

The rights and liabilities of the parties on these documents
would l)e entirely outside the law respecting bills of exchange.

ACCKPTAXCE OF BiLLS DRAWN "ON DEMAND."

Qiirsdon rn.—d) is « bank justified in marking an
acceptance drawn " on demand." and accepted pavaule at the
hank and .laterl a certain day—if same is presented two or
three days after the date of its acceptance?

= S

'ii!
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(2) Is a demand draft of tlio nature of a cheque after

it is accepted, or does it Ijecome past due if not presented

where it is payable, on the day the acceptance is dated?

Answer.— (1) We think a l)ank is justified in paying
on Ijehalf of a customer a demand bill which he has accepted

payable at the bank, if presented two or three days after the

date of his acceptance.

(2) We do not think that a demand draft is of the

nature of a cheque after its acceptance. Section 45 of the

Bills of Exchantre Act indicates that if not presented within
" a reasonable time " it must be regarded as an overdue bill.

We do not think that this would necessarily involve that the

bank should refuse to pay it if presented after a reasonable

time had elapsed, but it would \>e more prudent to ask in-

structions from its customer tefore doing so.

The same question might arise in the case of an overdue

acceptance not payable on demand. The fact that it is over-

due does not lessen the liability of the acceptor to pay, and we
should suppose that the bank to which it was presented

would be entitled to pay and charge the item to his account,

but it would be the more prudent course to refer such bills to

the acceptor first, as he might have some defence or offset

available against an overdue bill.

Place of Payment of x Acceptaxce.

Question 02.—A bill dated at Woodstock and drawn on

a party in St. John reads:

" Pay to the Merchants Bank here the sum of ."

Is this bill payable in Woodstock or St. John?
Anmer.—It might be argued that " here " qualifies the

order to pay, that is. that the bill is an order to pay the

money in Woodstock. We tliink that the word " here " must
l>e regarded as part of the description of the bank, jiat is,

that the bill should be read as if made payable to the * Mer-
chants Bank, Woodstock." The place of payment not Ijeing

designated on the bill it should W presented for payment
to the acceptor.
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Bill Dhawn Payable at Oxk Bank, and Acckpted Pay-
ABLE AT Another.

Question 63.—A draft drawn as follows :
" Pay to the

order of myself at the Canadian Bank of Commerce, Mon-
treal," is sent to the Merchants Bank of Canada, Montreal,
for collection, and accepted payable at the latter bank. Where
should the draft be presented when due? Should the latter

pay it, seeing that there may be doubt as to where it is really

paj'able?

.4n*iffr.—Section 19, 'ia, declares this acceptance to be
"not conditional or qualified," therefore it is a general
acceptance, that is, an unqualified assent by the drawee to
the order of the drawer, in this case, and undertaking to pay
as th drawer has instructed, namely, at the Canadian Bank
of Commerce. The bill may therefore be presented for pay-
ment at the latter bank.

Sub-section 2 of section 45 (see ci 1) declares that where
a place of payment is spwified in the bill or acceptance, and
the bill is there presented, such presentment is properly
made. Under this rule it would seem proper to present the
bill at the place nametl by the acceptor, so that the effect

of the whole is to jrive the holder the right to present for
payment at cither place. The provisions in the Act were
evidently intended to legalize the previously existing prac-
tice of naming tiie place of payment in the acceptance, and
not in the body of the bill (a practice of unquestioned con-
venience)

, and there has beer no case before the courts since,

where a different place of payment has been named in each.
As the cases must be rare we should think it best to present
such acceptances at both places named and so avoid all doubt.

There is, we think, no question of the right of the bank
at which the atvcptor has domiciled the bill to pay it on his
behalf if this payment is otherwise in order. In doing so it

is acting on the acceptor's authority.

Bill Payable " Two and Oxe-half Months afteh Date.
'

Question d—mmt do ynu think is the correct due
date of a bill dated 24th August, 1899, and payable two and
a-half months after date?
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Answer.—Two months from August 24th would be 24th

October, and apparently the question to be determined is

when a half month from the latter date would end. In our

opinion this is not determinable, and the bill in consequence

is not a bill of exchange within the meaning of the Act,

as it is not payable at a fixed future time.

Bill Drawn to Mature ox 31st October (inclcdiko

GRACE) Accepted "Payable 31st October."

Question 65.—A bill dated 28th August, and payable

two months after date, which would make it due on Slst

October, is accepted by the drawee, who adds to his accept-

ance the following words :
" Payable 31st October." Does

this affect the due date?

Answer.—We presume our corrt spondent thinks that

if the acceptor's statement is to l)e treated as part of the bill,

three days of grace must be allowed after aist October, but

we do not think that it has this effect. The bill, according to

the Act, is "due, and payable on the last day of grace," and

the acceptor has merely noted this in a concrete form.

If it were otherwise, the acceptance would not be one

which the holder should take.

Letters of Credit—Drafts Thereunder Paid at the
Current Rate of Exchange for 60-dav Bills.

Question 66.—Referring to the practice of cashing drafts

drawn under letters of credit, " at the current rate for

60-day bills," where Bank A cashes a draft under a credit

issued on Bank B, must Bank A accept whatever rate Bank
B may claim to be the current rate at the point at which

the credit is drawn?

Answer.—The proper way to regard the matter is no
doubt this, that drafts under letters of credit payable at

" the current rate of exchange," are to be cashed at the best

rate at which the bank would buy a 60-day bank bill on

England. The holder is clearly not bound to take an in-

adequate rate from th^ drawee, but unless the latter will make

m
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himself liable by some undertaking in the nature of an accept-
ance, the holder would have to look to the drawer or issuer of
the credit for reimbursement.

Bill Held fob Collection—Assignment of Drawee be-
fore Maturity of Bill.

Question «7.—Bank A sends for collection to Bank
B, draft or note (to be protested in case). Drawee or maker
assigns before maturity. What would be the position of Bank
B to Bank A on the following points ?

(1) Should draft or note I)e returned by Bank B on the
assignment becoming known?

(2) If so, may not protest be waived to save unnecessary
cost under the circumstances ?

(3) Would it be correct to simply advise Bank A of
the assignment, asking for instructions or what option has
Bank B in the mattr r

'

Answer.— {!) We think that the duty of Bank B is to
protest the note at maturity and return it, in the absence
of other instructions.

Bill for Collection Recalled aft.er being Marked Good.

Question r,s.—A bill is presented by a collecting bank
on the morning of the day it falls due, and is duly " marked
gowl " by the bank at which it is accepted payable. Later in
the day the collecting bank receives a telegram from their
correspondent to return the bill. What is the proper coHr.«e
for the collecting bank to pursue in view of the fact that tho
bill has already been marked good?

Answer.—The bank's duty in r^uch a case clearly is to
advise its correspondent of the acceptance of the billby the
bank at which it is payable, and to ask further instruction.
It should not permit the cancellation of the "marking" in
any event.

m^f^jnismimmmmitt.
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Bill for Collfxtion—Should be Endorsed by Banks
Sendino Same fob Collection.

Question 09.—A bill is sent for collection bearing on

the face the stamp of the bank which sent it. The stamp

shows the name of the bank, the branch, etc. The item

is not made payable to the sending bank, and is not en-

dorsed by it.

Has the bank receiving this bill for collection any right

to object?

Answer.—One of the responsibilities assumed by the col-

lecting bank is the return of the money, should the prior

endorsement prove to be forged or unauthorized. On this

ground they might properly ask that the l)ill should be

endorsed to them by the Imnk sending it for collection, so

that their recourse might be clear.

Acceptance Help after Maturity by Request of Prior

Parties—Protest.

Question 70.—An acceptance is by arrangement with

the prior parties held for ten days after its maturity without

being protested, but at the expiration of that time the drawetJ

is still unable to pay. Is it necessary *o then protest the

draft in order to avoid releasing the drawer or endorser ?

Answer.—Assunv'ng the bill to be an inland one, no

l)rotest is necessary. Notice of dishonour, to be effective,

must be given at maturity, and the holding of the bill by

agreement for ten days does not alter this. 1 f the *' arrange-

ment " amounted to a waiver of notice, or an admission of the

receipt of notice of dishonour (which it no doubt did) the

parties continue liable on the bill whether asked to repa^- it

or not. They would only be discharged from this liability,

under ordinary circumstances, by the Statute of Liimitations

(or payment).

Bill Held after Maturity by Collecting Bank on In-

structions OF Owner.

Question 71.—A Winnipeg bank negotiates a draft

drawn by one of its customers on a house in Kingston, and
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8fnd8 it to a hank in Kingston for collection. At maturity,
the Winnipeg bank wires the Kingston bank, "Hold fre^
aeven days if not paid." The Kingst. i bank ha« a running
account with the Winnipeg bank, and if the bill were paid
would simply credit the amount 7-ithout advice. The Kings-
ton bank holds the bill without protest for seven davs after
maturity, in accordance with telegraphic instnictions, but
without advising or acknowletlging the telegram.

If the bill is still unpaid at the end of seven days ought
It to bo protested, and is the drawer entitled to the same
notice of non-payment at the end of the seven days as he
would have been at maturity?

Answer.—Thc bill could not be protested at the end of
the seven days, the time for that being past. The dutv of the
Kingston bank is to return the bill to the Winnipeg bank at
the expiration of the seven days, or to notify it then that the
bill ha« not been paid. If it neglected to do this, and the
Winnipeg bank was misled into Ijelieving thereby that the
bill was paid, and allowed the drawer to act in tht same
l>elief, the Kingston bank would probably be bound to give
the Winnipeg bank credit for the bill.

Payment by a Bank of a Bill on a Customer not Ac-
cepted BY Him.

QnesHon 7^—A bank has authoritv to pay the accept-
ances of a customer, and through an error has marked and
paid a draft on him which had never been accepted. Has it
any recourse, or must it abide by its error?

Would "Steele v. McKinley " apply?
Answer.—^^']^eTe a bank has voluntarily made a payment

on behalf of a customer we are of opinion that, unless there
is some special reason to the contrary, they cannot get back
the money from the party to whom it was 'paid, although we
think they could in this ease have correctetl their error if
the draft had been only marked good and not paid The
customer could ratify their act, !mt if he refused to treat the
payment as properly made on his behalf the bank is left
to any equitable rights it may have.
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It seems to us, however, that the error shouhl not neces-

sarily involve a loss. Either the bill is drawn for an amount
which the customer owes, in which case the paying bank
might get an assignment of the drawer's claim on the draww,
or the latter might ver)- properly ratify the jiaj-ment ; or it is

a bill the payment of which by the drawee would entitle

him to claim back on the drawer in whole or in part, in which
event there should be some arrangement possible between
the drawee and the bank which would protect the latter.

" Steele v. McKinley " does not help the matter.

Accepted Bill of Exchange with Bill of liADixo At-
tached—Goods not up to Sample.

Question 73.—A bank holds a bill of exchange accepted

by the drawee, to which is attached a bill of lading for wheat
to the order of the bank. Before the bill matures the drawee
finds that the wheat is not up to the sample and refuses pay-
ment. Is the acceptor's obligation on the bill affected by the
defect in the security ?

Answer.—Unless the acceptor could raise such a case

against the bank, as would entitle him to repudiate his accept-

ance in toto on the ground of fraud or misrepresentation, we
think that he is liable for the full amount of the bill. Any
remedy he has would be against the person responsible to
him for the defect in quality of the wheat.

Note.—With further reference to the above question the
draft in question has stamped across it " documents attached
to be surrendered only on payment of draft," and written on
it by the manager of the bank which holds it, the words:
" Bill of lading attached, 500 bushels wheat, car No. 1,5?4."
These additions to the draft were on it when it was presented
for acceptance and the bill of lading described was attached.
The acceptor claims that the words written and stamped on
the draft by the bank entitle him to look to the bank for de-
livery of the wheat descriljcd in the bill of lading, and that
the bank is in no better position to enforce payment of the



hii

i

82 CANADIAN BASKINO PRACTICE.

II

h « . 3

draft than the (lrawi>r. Is thi« m, and is tlic bank in any
way rmponsiblo ?

Amwer.—Wv think not. Even if the phrases mentioned
were to Ihj taken as repre8«'ntationK held out by the bank to

induce the drawee to accept, they would Ik> fulfilled by tho

surrender on payment of the hill, of the bill of lading actu-

ally attachetl at the time it wag accepted.

Bill of Exchanok Payablk to a Married Womax in the
Province of Qi'fjec.

Question 74-—May a cheque or hill, payable to a mar-
rie<l woman residing in the Province of (^pl)ec, whether

she has, or has not, a marriage contract, be properly paid

or negotiated on her endorw^'inent alone, and without her

husband's consent?

Tf the net of payment or negotiation took place outside

of the Province of Quebec, would that make any difference

in the {wsition of the par^'es?

Answer.—We are awar. of opinion that the provisions of

the Bills of Exchange Act must govern with respect to the

powers of a married woman in the matter of endorsing or

negotiating cheques and bills of exchange, and wherever these

differ from the Quebec law they must prevail.

So far as her capacity to incur liability as an endorser

is concerned, the Act leaves the matter untouched. Section

22 makes " capacity to incur liability co-extensive with capa-

city to contract." If under the code she is not able to con-

tnut. her ondorsoniont on a bill doc:* not create any liability

on her part as an endorser.

This does not, however, affect her power to endorse or

negotiate a cheque or bill in such a way that the drawee may
lawfully pay it, or the transferee become the lawful holder.

Under sections 51 and 5a of the Act, both the acceptor

and the drawer aro precluded from denying the capacity of

a pa^-ee tc enflorso, and a subsequent ciulonjer is precluded

from denying the regularity of the previous endorsements.

Under these sfctions, therefore, if a bank should accept a
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vhc(]Ui> payable to a married woman, it is bound to pay it

on her own endorsemoni, for it is precluded from denying

her capacity to endorse. If the bank is m bound it clearly

has the right to charge the cheque when paid to the drawfr'x

account, but apart from this ihe drawer also is precluded

from denying the capacity of the payee to endorse.

Considering that a bank is bound to pay its customers*

cheques according to their tenor, and that in making a

cheque payable to a married woman, the drawer in effect de-

clares (because of such preclusion) that the amount is to

be paid to her notwithstanding any disability she may be

under, we think that a bank in the Province of Quebec is not

only not bound to require the husband's authorization, but

might be liable to its customer for damages should it refuse

his cheque because of the absence of such authorization only.

The question being a very important one, we thought it

well to submit it to counsel in the Province of Quebec, from

whom we received the following reply:

" I am of opinion that under the law of this Province

"the wife may endorse so as to pass the title to a bill of

•'exchange, even though she does not make herself liable,

•'and that a plea of her incapacity could not be raised by
" an endorser, drawer, or acceptor, as they are precluded
" from doing so by the Bills of Exchange Act, sections 54

"and 55."

As regards the second part of the question, the effect of

payment or negotiation outside of the Province of Quebec,

we think that the relative rights of the parties would depend

upon the law where the transaction took place. A married

woman is under no disability that would call her endorsement

into (luestion in any Province other than Quebec.

Bill of Exchange—Bequireuext as to the
TAix IX Money."

Sum Cer-

Question 75.—Do you consider a draft drawn payable

"with bank charges" negotiable?

Answer.—We would not consider this to be a bill of

exchange. Section 9 (d) of the Bills of Exchange Act
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declart"* the gam payabU' by a liill to be " a turn cerUin "

if it ii payable accftrdinif to a rate of exchange to Iw aacer-

tnined a* directed by the bill. Thin it the only provision
in the Act which could be looked to to support th«f proptMi-
tion that a bill payable ** with bank chargoo "

is for a »um
coitain. ami we do not think that it would come within this

section.

Bti.L Of Exchange : Time of Payment nEPENoiNo on Ab-
RiVAL or Goods.

Qufflion 7«.—Would you i^nsider the following form
of draft advisahle: "Sixty day.* alter arrival of goods at
destination pay to the order o^f "? if go. what evid-
encfi shfluld the bank collectirm; the item be expected to j.'H

in order to fix the due date?

Aruuer.—A draft in the abi^e form nuM not be a hi.i

of o\chanjfe withii the meaning oi the Act it is not payable
at a det. rminablc future time, since the go-ds might never
arrive. I'he bank would therefore have no rights against the
drawer o? Piidoraer arising out of the law respecting bills of
exchange. It would Ite much better the bill should be drawn
at ?ixty days sight, with an agreement that the collecting
agents should hold it for such time as they m ?ht con- ler

r(>a.«onable pending the arrival of the goods.

Bills dp Ladiso as Security.

Quegtion 77.—A bank receives from the hipner of
goods a hill of ladinjr (railway -eceipt) issuetl by • r iwav
company for goods d iveral.i to a third party. "a- .^^-urity

for a draft drawn on tli.' party to v lom t' ^oods re

shipped. In thp event of dishonour can tie bath iM^.ause it

holds the receipt, get possession of the p>o(i wi mt the con-
.<=ignee's authority. <.r .an tin shipper get ne ,^)od.- without
the surrender of the railway receipt bv the ank ?

AnxH-ir —The dutv of the raili' omp; ny would be to
deii\«'r th. ^'oods to the person t i w; i: mcx have lieen

shipped, and they would ordinarily, we i*li.*ve, deliver them
without production of the receipt, if he re' ses them, they

Mifei
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woukl, n«> doubt, hp juMiftptl in dfliTerinK them to th« •Hip-

per. The |)Oiwew<i')D (/ » rpi-cipt or h l»ill of lading in this

form woul4 not, we think, ^ive tlic Itank ttny rights »« agsinit

the railwAv company to get batk the good*,

BlLt.8 OK LaDIN'O A8 Seci'«ity.

QuchImh 7S.— i'li'aw (•«»nsider the following points con-

noctetl with frrain -^hipriicnts frMni the interior of Ontario to

millers and grain dealers at the centrcH. As the grain has

usually to Ikj paid for with money ailvani-cil by tin- shipper's

bank, I shall be glad if you will give your opinion as to the

propriety of the modcf of business deseribed.

1. The purehaiH'r -if tin- grain wmetime!* wmU a form
of receipt to ))e ffllefl l>y the railway company, in which he is

desoril) ' as the shipfK-r.

'i. (a) Sometimes in iwldltion to the purehai*er Iwing

nanu'l as the stiipi)«T, the giKwlu are shipped to the order of

hi* bi- ik. (b) In other cases, where the ri'ul shipper's name
is givtn, the grain is shipped to the order of the purchaser's

bank, (r) In a th^rd class of cases the |)urchaser asks that

the goods iM! ^ ippe(i in Ins name as shipper, and to hi.^

order.

Query 1. Wouiii .i lumk advancing nionev to its cus-

tom<'r again ' the lodgment of hills of lading ft r grain pur-
jKirting to I >hiiii)ed by another party, but to the niiier of
the lendiri).' hank, ^'et proper .M>curity on the grain 'r

2. What would be its po-ition in the three cases inen-

tione<l in the second clause?

3. Would the shij 'ing of the grain in the purchaser's

name deprive the true owner of the right of stoppage in

1 1 tusitii?

Ausirer.—This (piestion cannot "ell be answen ' in anv
gei ral way. The conditions might difT<t in aliiux«t every
ca^.

. and an opinion could onlv be formed - consideration of

the exact facts invn'

It iimy be s; >! mr^iu^ the
f<irm of the rec i.r
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of and entitled to control the grain, he can, by proper means,
give the bank valid security. The security would not, in

any of the cases mentioned, be straight and free from am-
biguity, and we tliinic that the bank should not accept such
security. As to question No. 3, we do not see how the real

owner could control grain in the hands of a carrier, wliich he
has stated to be the propertj' of someone else.

We think the mode of doing business indicated by these

questions open to serious objections, unless both the owner
of the grain and the bank have a clear understanding with
the purchaser of the grain, and with his bank, if the latter

is brought into the question.

Bill of Ladixg Obtained from a Cahhieb by Fraud and
Held by a Tuikd Party as Security fob an Ad-
van JE.

Question 79.—Where a bill of lading issued by a public

carrier to the ortier of a shipper, signed by the usual officer,

is obtained by fraud, can tii' carrier defend the claim of an
innocent holder who has made an advance against the same
by contending that their clerk exceeded his auHiority in giv-

ing a receipt for goods that do not exist?

Answer.—Under the circumstances stated in the ques-

tion, the carrier would have a good defence to an action by
tlip innocent holder of a bill of lading. The case of Erb
V. Great Western Railway Company, reported in 5 Supreme
Court Reports, page 149, is directly in point. The court

(two judges dissenting), held that a railway agent giving

a fraudulent bill of lading for goods nut rei-eived by him
was acting outside the scojie of his employment, and that his

action therefore did not bind the company.

For the present the point must l>e taken to he definitely

settled by authority, although the views of the judges who
decidetl the alM)ve ca.<e have l)een the subject of much adverse

criticism among lawyers.

Since the above case was decided the House of Lords has

held that even where there is no fraud, and onlv a mistake on
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the part of the master of a ship in signing a bill of lading

for a stated (juantity of goods, the owner, in the event of

shortage, can relieve himself of his liability to the extent of

the value of the goods which he is able to show were never
delivered to the master. Smith v. Bedouin Steamship Com-
pany, 18'JG, Appeal Cases, TO.

Bill of Lading to th^ , idek of a Bank—Goods Deliv-
ered BY TOE C."''{IE.. TO SOMEONE OTHER THAN THE
Bank without the Latter's Acthoritt.

Question 80.—A bank cashes a draft accompanied by
a bill of lading drawn to the order of the bank. If the car-

rier should deliver the goods to someone other tlian the bank,

can he l)e held accountable by the bank ?

Answer.—Assuming that by a bill of lading drawn to

the order of the bank is meant a bill of lading in which the
bank is named as consignee, the carrier could be held ac-

countable. K. S. 0. cap. 145, sec. .5, sub-sec. 1, enacts as fol-

lows :

" Every consigns of goods named in a bill of lading and
" ever)- endorsee of a bill of lading to whom tiie property in

"the goods therein mentioned passes upon or by rea^n of

"such consignment or endorsement, shall have transfernni to

"and vested in him all rigiits of action, and be subject to
'' the same liabilities in resuitt of the goods as if the con-
" tract containetl in the bill of lading liad been made t<>

" liimseif."

Part P.wment of a Bill— Rights of Holders against
PinoR Parties.

Question 81.—Can a bank accept part payment of a
iiill and rcsi-rve its riglits for the Italance against the en-
dorsers by protest or notice of dishonour?

Answer.—There is no statutory provision on this point,
but the holder of tlie bill uucjuestionably has a right to take
a part payment and look to the drawer and endorsers for
the l)alance.
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Bills Payable in Steblino Drawn on Points in Canada.

Question 82.—(1) Can a bank legally pay a demand
draft, payable in sterling, drawn upon it by an English bank,

at a less rate than that provided in section 71 {d) of the

Bills of Exchange Act?

(2) At what rate should a cheque be paid when drawn
in sterling though otherwise upon an ordinary cheque form,

dated, say, Toronto, and sent for collection by an English

bank?

Answer.— (1) The rate at which a bank should pay a

sterling demand draft, drawn on it by an English correspond-

ent, is fi.\e<l by section 71 {d) of the Bills of Exchange Act.

If the bill is drawn simply for so much sterling money with-

out any reference to a rate of exchange, it should be paid at

the rate for sight drafts at the place of payment on the day

tlu' bill is payal)lo. If, however, it is payable at '* the cur-

rent rate of exchange," this does not necessarily mean the

demand rate. Sixty days' sight has always been the " usance ''

between England and tiiis country, and we think the 60-

d..y rate would probably be accepted by the courts as "the

current rate of exchan ^" If there seems to be any con-

flict because of the biil being payable on demand, it will

disappear if the bill is read in this way: "On demand pay to

pounds sterling, calculated at the (iO-<lay rate of

exchange."

(2) It would be unusual for a cheque to l)e drawn in

Canada, upon a Canadian bank, payable in pounds, sliillings

and pnoe. If such a cheiiue were drawn we think the bank

would have the right to refuse payment, hut it would pnv

hably be justified in regarding it as an order to pay the cur-

rency vulue of a similar amount of British gold, i.e.. to con-

vert the -Jterling money at $4.8r»f{. In remitting to an Eng-

lisli forro. Twndent lor such a cheque it would have to be

treated as drawn for the amount in Canadian currency com-

puted as alK)V(', and the exchange calculated accordingly.
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Stehmno Bill Payable at the CnnBENT Bate of Ex-
change.

Question S3.— (a) A bill of exchange is drawn by a

firm in T^ondon. England, on a merchant in Canada, in ster-

ling, at sixty days' date, to be paid at maturity at the cur-

rent rate of exchange. Wilien this bill faliiji due what rate

of exchange should be taken in converting it into our cur-

rency ?

(h) In the event of there being a difference between the

sterling rates of the firesenting bank and the bank at which

the bill is made payable, could the latter bank tender the

holder of the bill in payment a demand draft on London^

England ?

Answer.— (a) See answer (1) to question 82.

(b) A bill drawn on a !)arty in Canada, vyable in

sterling monc}, can only Ik' paid in lawful mone; oi Cauada.

The holder is not bound to take a draft on London. The
obligation i.s one which the acceptor must meet in legal tender

money, which, of course, a draft on l..ondon is not. Any dis-

pute as to the rate must 1h» settle*! just as other similar dis-

putes are settled, in the last resort, in a court of law.

Sterling Bill Payable " at the Current Rate of Ex-
change."

(JiiestUin Si.—A sterling bill on a Canadiar house

drawn at three days' sight is expressed to be payable '• at the

current rate of exchange when due." Is this payable at the

tifMlay or demand rate?

Answer.—For the reason set out in our reply to question

fi'i (1) we think this bill is payable at the tiO-dt' rate, The
ii.'iance between Canada and (ircat Britain is 60 days" night,

and in our opinion " tlie current rate of exchange " refers to

the rate for that usance.

Sterling Bills—Rate of Exchange.

Question So.—What is the correct rate (demand or
6(t-day) to charge on a sterling acceptance when due? Why,,

custom or law ?

t
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^n.<tt'«r.—Under section 71, sub-section 6, of the Bills of

Exchange Act, the rate fixed for such bills is the sight rate,

unless otherwise expresssly stipulated.

If a bill is drawn for so many pounds sterling simply,

it would be payable at the sight ro+e.

If for so many pounds " at the current rate of exchange,"

that is a stipulation which fixes the rate. The " current

rate of exchange " between Canada and Great Britain is the

(iO-day rate, that being tiie established usance.

Ninkty-Day Bills—Rate of Exohanoe.

Quedion SO.—What is the proper rate for a ))0-day bill

on London as compared with a <!0-day bill, and how is it cal-

culated ?

.{mwer.—The difference between a 60 and a 90-day bill

should be about half the difference between a demand and a

60-day bill. The difference in each ease depends chiefly on

the market discount rate in London. There are, however,

minor con«iderations which modify the etrect of the rate, as

long bills sometimes command a more favourable discount

rate than the shorter bills and sometimes a less favourable.

Generally speaking the difference between demand and

60-day bills is 60 days' interest at the current market rate

in Ijondon, the difference in stamps also being allowed for;

and between 60 and 90-day bills, 30 days' interest at the

same rate.

CrimENT Rate op Exchange—Spcty-Day Rate.

Question 87.—In many instances demand letters of

credit drawn in Great Britain payable at the "ciirrent rate

of exchange" arc riHieemed in Canada at the 60-day rate.

I can see nothing to justify this. The usance between Can-

ada and (Jreat Britain is a thing of the past. In the old

days of sailing vessels the interpretation of " payable at the

current rate of exchange" referred to the (iO-day rate, but

the Atlantic Cable or "Ocean Greyhounds" were not thought

of in those days.
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The question I would like answered is this: " Would the

courts sustain the action of <:he banks in only paying the 60-

day rate for demand bills payable at tlie fiirront rate of ex-

chiinge?"

Answer.—There are two distinct aspects from which this

question can be considered; the first isi the legal meaning of

the phrase "current rate of exchange;" the second is the

fairness or otherwise of the contract when so interpreted.

We have already discussed tlie first asiK-ct fully, and can only

say that we think tiie court would find the meaning well

established, and would not diseuss its abstract fairness. The
phrase lias l)cen in use for ti century or so; its universally

accepfel meaning, up to recent years at any rate, is well

known; it is very generally accepted now as meaning the

60-day rate; and it is difhcult to see just at what point it

could have ceased to have that meaning.

As to the fairness of such a rate, that depends on the

circumstances. One who buys a sterling draft in Kngland.

and through ignorance expect* to get as much Canadian
money in exchange as if he had brought sovereigns, is no
doubt disappointed, but why should he expect this? He gets

his €100 bill or credit lor £100; even if he buys it at an

inland point the commission to the local bank is (usually)

paid by the bank which draws the bill or issues the credit.

When the English market rate for money is low and the

difference betwren the sight and (iO-day rate narrow, there

does not seem to be any hardship in the bank getting that

difference for the use of the facilities it furnishes. It may be
an unreasonable charge when the difference is large, but
credits are usually for small amount* and the result in money
is not usually unreasonable.

As regards bills drawn in Great Britain against sales of
goo<ls. the drawer can (and usually does) fix the rate accord-
ing to his understanding with his Canadian customer.

Our view briefly is that the phrase "current rate of

exchange" means the 60-day rate; that this for letters of

credit for moderate sums affords only a reasonable profit;

that for larger amounts the charge is. under the altered
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conditions, more than the service warrant* and that the diffi-

culty is one to be met with by reanonable concegsions, as haa

been done at Montreal and Toronto.

Bill Payable Months and a half aftkh Date.'

Question 88.—Would

date " Ih) a jjchhI bill ?

months and a half after

Answer.—There have been no judicial decisions as to

the effect of an order for the payment of money at "

months and a half" after date or sight, and we find it some-

what difficult to form an opinion in the matter. Should

a case come k'fore the courts they might decide that a half

month should be taken to mean some arbitrary period, such

aw 14 days. W'n think, however, that each case would have
to be judged on its own merits, and that if the half month
which the docunu'nt covered was determinable, it would be a

bill of exchange; but if not, then it would not be a bill of

exchange, one of the essential features of which is that it

is payable at " a fixed future time."

As an example take a bill dated 10th January, payable

three and one-half months after date. ' This, we think, would
be due on "-ioth April, 1,5 days being clearly one-half of the

month of .\pril. If the bill were dated 25th January it

would be imjK)8sibIe to say what the half month would be.

When is a Bill Protestable.

Question Si).—At a point occupied by a chartered bank
only every otiier day, is the day next the maturing dat<!

of a bill the proper date to prot^t for non-payment when
the due date falls on the day the bank is not open for busi-

ness, or in other words, are the days when the bank is not

open to be treated as a statutory holiday and protest the day

following binding?

Answer.—'I'he bill is protestable only on the day, of

maturity.
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Bill Rkckivku for Collection with " No Pbotest " Slip

Attached—No Ixsthcctions in Accompaxyino Let-

TEB.

Quegtion 00.—A bill received for collection has a " no

protest " Blip attaelicil, but in the letter enclosing it no refer-

ence is made thereto. Should not the letter povern?

Answer.—We think not. The slip accompanying the

bill sliould l)e regardinl as proporly sent unless the letter

showed the contrary. We think the bank in the ca*ie put

should be careful to return the bill before the clow> of busi-

ness on the ne.xt day, and then no interests would be injured

by returning the bill without protest. The party receiving

back a dishonoured bill is in a position to give notice to the

prior parties, and so keep ever}l)ody on the bill liable to

him. This would not. however, apply to the Province of

Quebec, where jirotest is ni-cessary.

Bills Drawn on Canaoa " Payable with Exchange."

Question 91.—A sight draft for $1,000, drawn in New
York on a tirm in New (iiasgow. ** payable with exchange,"

is sent to a bank in Halifax, thence to the agency of another

bank in New Glasgow. The latter agency presents bill and

deiiKi'ids J of 1% exchange. On the day the draft is pre-

sented other banks in New Glasgow offer to sell drafts on

New York for 1-8 of 1%. Can the bank presenting collect

more than 1-8 of 1% as exchange? You might also state

whether the fact of the draft having been sent through a

bank in Halifax, makes any difference as to the rate of

exchange.

Answer.—Assuming that what the draft means is that

the aicei>tor sliali \>;\\ $1.0(10, pins tlie cost of transferring

the same to New York, and that the current rate of exchange

on New York, at the place of ])ayment, is 1-8%. the acceptor

is bound to pay, and the holder to accept that rate.

What is the proper rate is a question of fact, to be deter-

mined as other questions of fact are; in the last resort by

an action at law.
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The holder of the draft can collect only the amount of
the same and the exchange; he cannot make the acceptor pay
anvtliinjf in the nature of a collection charge. Nor does it

make any difference that it has passed through a number of
collecting; agents. All that the acceptor is concerned iu U
to iitmply with the order contained in the dnift to pay
$1,000, and in addition the current local rate of exchange
on New York, whatever that may be.

Stkuuno Bri.i. Dkaw.n on a Canahiav Bank—Ratk ok
Exchange.

Question .'>;?.—The customer of a Winnipeg bank draws
at London, England, a chajuo on them for fl.OOO sterling.

^^'}lat rate of exchange is the holder entitled to receive?

Anm-pr.— Ff the che<|uc contains no stipulation as to the
rate of exchange, the holder is entitled to n-ceive payment at
the current rate at Winnipeg for sight drafts. See section

70 (^/>, Bills of Exchange .\ct.

Special Rkqiest to Draw.ei; op a Biix. Effect on
Acceptance.

QveMion US.—A bill of exchaiifre is drawn bearing the
crossing. "Accept all drafts. Any errors will be rectified at

office." Is this an unconditional bill, and does the crossing

affect in any way the rights of third parties?

Anvivr.—We do not think that the crossing affects any-
body but the drawer and acceptor. It is an independent
undertaking of some kind on the part of the drawer towards
the ncccpior. but the acceptance would be unconditional.

Bi:.i,s OF HxciiAXGK Act—What is Meant by "the Time
OF Payment."

Qvention !)J,.—A by-law of a municipal corporation

authorizes borrowings from the bank repayable on or before

15th December. The note tendered is made payable on 15th
December. With the three days' grace this makes the amount
payable on 18th December. If we discount the note can the
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loan he said to be made etrictly within the terma of the

by-law ?

Atuwer.—If the by-law providt« that a not<> shall be

given for the amount borrowed thrnunder, payable on or

before 15th December, we think a note payable on 15th

December is in order. The Bills of Exchange Act would

recognize that as " tJie time of payment" fixed by the not*?,

while making it "'due and jmyable" on the 18th December.

We are in any case of opinion that the irregularity, if

one can be said to exist, would not invalidate tlic lenderV

claim.

Acceptance Payable " with Exchange "

—

Kbfubal of

AcoEPTOB TO Pay Excfianoe.

Question 96.—A draft for " $100 and exchange," with

a " no protest " slip attached to it, is sent to a bank in Hali-

fax for collection and is accepted. At maturity the acceptor

refuses to pay more than $100, which the hank takes np pay-

ment on account, endorses the same on the draft, and returns

it to the owner. Has <^n. collecting bank the right to accept

a paynunt on account or should it return the hill unpaid?

Aruttrer.—The course adopted was the proper one. The

collecting bank may refuse to accept anything other than the

full amount of the item, in this case $100, plus the current

rate of exchange, but it may accept partial payment, and in

tiiich a case as this, eonsioeration for the interests of the

owner of the draft would seem to require the acceptance of

the |>artial payment.

Acceptance Prewinted foh Payment at Bank after

Maturity.

Question 96.—Is it proper for the bank to pay a cus-

tomer's acceptance after maturity, as-^uming that it ha< funds

at the customer's credit, that the acceptance is in order. aii<l

iliat it hem been made payable at the bank?

Amwer.—While such a payment might generally l)e

safely mauo, we think the bank has no right to |)ay under
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•unh tircnnifctance^ «n il.at it should luk the customer for
iiutructiong before doing so. The bUl being overdue, hii
position with mjpoit to the holder of the l)il| i8 alterwl «nd
hw rights might te injured if the bank should int«'rwne and
p«y-

PowKH OF ArroKNhv to Acukpt Bills. Siovkd by av
Attohnky.

(^ufsiion .'>7.—Tho |H,wer ,>f attorney sent out hy banki*
to procure aeceptaneo »f draftn Im frequently signed by an
attorney of the drawm Has he the power to instruct the
bank to Hciept?

Anrt^-rr.—Sot unless the |)ower of attornev giv«i him
pow.T ..r M.bstitution. ,..., ,x,wer to appoint another attorney
to act 111 his stead.

ii*^'

Bill Sent por Collection in an iNDiRErr Manx-eh.

Question 08.-A hank in Kingston ca*h,.l for a cu.-
tomer. who endorses it. a cho<|ue payable in Sault Ste. Marie
where ,t has no bran.l,. Tt sends it to its Toronto branch*
which turns it over to a hank haying „ branch at that point.'
Ihe ehequ*^ ,g dishonoured and returii.Hl through the same
channel to Kingston. Can the customer of the Kingston
bank ,lum xmhu- delay (1) in present nent. or (2) in the
notice of dishonour?

Aruorer.— If the cli.^,ue was sent forward promptly from
Kingston to Toronto, and from Toronto to Sault Ste. Marie
and presented in due course aft.-r reaching there the pre-'
sentment was. we think, duly made within the terms of sub-
swtion 2h of section 45. Bills of Exchange Act (q.v.). Wo
do not think that the customer could complain of delay
only l)ecause the hank sent the chciii.. to Toronto instead of
sending it to Sault Ste. Marie .lirect. The only question in
whether the delay thereby caused renderetl the presentment
one not made within a reasonable time, but we think that
having reganl to the usage of hanks, such a mode of present-
ment is {HTmiftsible.
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(«) The ((untion suggutis that the return ,>f tl:e ihcjue
was relied on to Berve a« notice of dishonour, and if ho the
return throuffh the 8aiiii> channel, if eutli «t' p is within tlic
limit of time allowed hy law, would lie sulHiient. If notice
of dinhonour liad bei-n sent to the customer by the bank ut
Sault Ste. Marie, delay in returning the chwiue would have
no etTect nn the eustomer'* liability.

Collections Sknt to Phivatk Kankeb^

Quv^Hon 90.—A current account customer brings in a
note for collection, niado payable at a private banker's office
in a plac-e where there is no chartered bank. He is told that
the collection will ..niy Im. forwarded to the private banker's
at hig own ribk, and the following notice hii.l bi'en placed in
his pass book when his account was opened, viz.

:

All bills, notes and other securities left with tne bank
for collection will Ih^ coiltH^^ted ..t the risk and cost of the j>ar-
ties leaving them. Uie l.nnk only holding itsolf rcsponsibl. f.,r

the amount actually recciv.^l by it, an.l not for anv ..mission,
infonimlity or mistake occiirring in collecting tlu-ni.

When the note niatur.-s a partial pavnient is slated t..

have been made on the note to the private banker who fails
to remit the uunu-y. and also fails financially. siisiK-ndinj; pay-
ment the day after the payment was made.

(1) (an the ciistoitiiT bring suit against the bank ami
recover the amount paid on the note, but not remitted hv the
private Itanker?

C-i) Would not the customer have a chance to recover
the amount from the maker of the note? In making the
note payable at this private banker's office, did lu- bv so .loing
apiK)int him the collating agent?

The note was r.'tumed to the customer, and of course no
charge was made by the bank.

Atmrfi:—(1) If the understanding with tiii! «-ustomer
wa.s clearly that stated, then he must be taken to have auth-
onzed the employment of the private banker as his agent to
make the collection, and mu:*t bear any loss that may result
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therefrom. On proof of the ('<»nii.rioni» upon j^hich the col-

lection wiw r<i('Jved thi cu^tomerV -mt tnu.-, fail,

(?) The f'«!tfnnier hnu no remciiv against the nuilr^r of

the not*'. ITnving lUtfiorized tho imi)ioyii nt of the f>r vato

banker to tollwt the note. :sii>-thin>r paid th«> latter b\ the

makfr in in offfrl payment to f)ip (iwforMer.

The »" t that the note wa- nado pavable at the private

blinker '»» offW-o is iimaterial. Tli«- 'Nubility is placed ufion

the cnntoincr by the parole ajfPP< iinrit, etc. nt thi- time the

note was hartdcd in.

We might mid that the law .|uit( '-ar *Utit where a

hank Herts a collectin}.' a;.'tiif ot it* own acci-ril. without

asking the customer for .ii,<(nution-, or imtting o ]iiir( the

risk.- involved, it is r««|Ki!i,*ih!.> for tiie agent's .u

Where a castomer di-» oniit- v. tli a hunk hills ivliich can

only be collwted bv sendiiij: thpi: tv
, [ ivjite 1.anker, it

might !«'om reiioonable that, as t'l.' '-i ndiii" f hein (i> *x\ch

agent is a oourK' forced upon tlic i'lm liv iti- i.istoiner"'^ man-
ner of doiug bn8ine>i.>i. he should Ik' n •^:^Ollsil»i< , itiit the l.iw '-i

ilearly otherwiw. and most banks, wo rhink. now take the

j""?cantion of n-quirmg customers who (lifi<nT!nt or lodge for

collection bills pavable at »i"h points, to give a letter of

indemnity on the lines -'uggcsti-rl by the notice clippe*' from

the jHt'^s' liook.

BlLIJ? OF T.ADIXii.

Que»iinn 10<).—Tf n <lient :^lii|H on a local railway bill

500 barrels of flour with the bill of lading rending " to the

order of John Smith & Vi\. Denicrarn. S..\., notify John

Smith & Co.. New York." conld Smith \ Co. turn over the

.50n barrels to a .-iteamship eompany for furthenuiee to desti-

nation without taking up the lo<al railway bill?

Amwer.—We do not think that .John Smith & Co. of

ytvr York could exercise any control over this shipment,

b. . the railway (onipany would, we tiiitiu, uithout rcqr ring

the surrender of the railway recciti'-. In ;; >f iiieil in delivering

the goods to a steamship company, to be forwarded to their
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Ae»t\\\A\\m. in Htionlun .' with tli, «nd«riitan' n^

they hav<' m-civt-d i n.. No diMht thf-v \roii,
i 1k' .

to ft if priii«>(Hl to (l<i M} l)v rhe .New York h'Hige.

I'ni'a.d Bill Cuaboki d EKtowER'a Ac
Nf»TICE Tf) Uw III T with(h;t Pboi I

m
•n wl-ioh

NT WITH

QmnlMti 1(11.— [. not a baiiit.r jiMtifit^l in .-harjt.nj. m
unfinid bill to the en(|..r8er"> aerount, provitk^ tli.Tc are
funds without first prot.-<in>/ ,». if i,,.

n-.tiflw (l„ .-n.lor^T
by r,u ' '..at lip has done .-.«.. and

a iiolict; o( dishonour within th.

ohanf^ Act?

•tilti Hot HiK-h (lotice a»t as

Hnmjr (if the jUHs of Rt-

Iwit'fr.— The |,juik would 01" iiilv i»e entftlet to irge
thr .•ndoiwr' arroiint withoii' )rot<«t with . 'li.*tioif .ured
bill, iirovidod it notifies tlit> efjdorspr that th. /.ill i, dig.
honoured. Whether or n«.i fhe nofiw tnention.Hl wn, ,uffl-

cunt for thig purpose would depend on it* ' rnis. if the
letter id so framed ha to indieute that the bill ,.h.s i».?en dig-
honound hv n. ii-pnynK-nt (hig notice is suttioient. ( Stv sec.

4f»..^ui,-sw. [>), Bills oi ilxclmnge A<t ). It is probab).- that
u luere statenitnit in the letter that the .ill U-.ul been cliarged
to the customer's uccoiint would 1h' held to sufficiently indi-
cate its di^^honl)u^.

Assign MKMs of Book Dkhts.

Qui.^'lion 7/','.—Would an assignment ot hook iicoouuta
which may Iw creiitcd during the year, bean efftN'tual security,
oj is it necessary that the accounts should first be actually
in existence and specifically assigned?

Answer.—If the assignment is properly drawn so as to
cover future mcounts, it will pass them jw they ari>a It
would perhaps In; well that the assignment should state the
name< of the |)rospective debtors.

AsSTONMtNT OK BoOK DeBTS.

Qucslion lOa.—U an assignment of book debts to the
hank, as tlie law now stands, valiil ns against other cre.litors?
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Amwer.—Wi; know of nothing to prevent the bank ac-

*|iiirin); swuritv of this kind. If given in contravention of

any statute resjKtting j)roference or insolveney it would of

coursi' Ik' sul>jtvt to attack inuK-r !»iu'h statute.

A8«IO.\.M.KNT OF BOOK DkHTS.

Qufxtion 104.— Would an ausijtnnient of liook accounts

hohl goo«l as against other creditor!, if tlic debtors were not

notified by the bank of the assignment?

An.iirpr—We do not think the notification of tiie debtors

affects the matter one way or the other, but in the absence

of notice tdc debtor might get a g(Kxl di8ch.;rge from tlie cre-

ditor or hif! asuignee. and so the i)ankV security is affected.

BooKH ON Baxkix<; I,.vw.

Qufni'uiii in.;.—Wluit are the iirincipnl |iiiblicatioiifl fear-

ing on fbc law of hanking in Canada, and giving l.gid deci-

sions, etc?

.\n.t»ir.—The only Canadian book on banking law is

Maclaren's Conimentary on the Bank Act (see the advertise-

ment of The Carswell Company in the .lournal). On the

general subject of banking there is the Knglish |)ublication,

"(Jrant's Law of Hanki-rs ami Banking CompHues."

On cognate sii1)J(h|s Madaren's " Bills of K.vchange' Act,

]H!iti • (Canada). Chalmers* ''Bills of Kxcbange. Notes and
Cliei|iieN (Knglish). and " lull's on Bills." are standard

publications. .Any of llies«Man be obtained through Tl:i3 Cars-

well t i.mpany. Chalmers" is an excellent book, iis it discusses

the claiisfx of till Bills of Kxcbange .\ct siruHim, with gen-

eral matter in addition, but it has to Ih' read with a carefid

eye to the two or three points where our .\ct dilfers from the

Knglish Act.

BoU|((l\M.\(JS HY A CoitlMMiATICtX IVKYOM) Till: ScOPK OK ITS

POWKIIS.

(,)ii(sli,iti liui.—Two of the ollieials of an incorporated

bodv borrow money I'rom a bank. The cor|K)ration has no

11 i^.
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power to l)oirow, which fact is known to the bank. In the

event of trouble can these two officers be held personally

liable, there being no riv<»ur8e ajjainst the corporation?

Amwer.—We think not.

Joint Stock Comi-axiks—Limitation' of Bohbowixo
P0WKK8.

Qiieation lOl.—The ainendinent to the Company's Act
pa-iKKJ by the Dominion Parliament last yi-ar says that " the

limitation on the borrowinj; powers of tiie company shall not

apply to or include moneys borrowed by the company on bilL'i

of exchange or promis.sory notes drawn," el<., ctt. .Vs a
checjue is a bill of exchange withii. the meaning of the Bili<

of Kxcbange Act, would not a bank be justified in advancing
money to a company in the form of an overdraft, provided
always that they had tiie account covered before surrendering
the chefjue ?

AiLtirir.—We do not think that the .\mcndmcnt to the

Company's Act respeding the limitat.jns of the borrowing
powers of joint stt>ck companies would cover an overdraft,

that is not Inirrowing on a bill of exchange, in the sense re-

ferred to in the .Vet. .Vlthongh an overdraft is created bv
the company drawing ciic«|ucs (which are bills of .-xchange)

upon the bank, they cannot be said to Im borrowing on these

chci|U( Iw'cause when a cheiiue for which there are no fund-

is paid tlie iuiiouiit thereof iH'comes n direct loan to the c om-
pany. and the clu^pie plays no further part In it.

HuAKciiKs OK Banks—Intkhkst to uk 1'aio Samk whicn

SKl.K-8ll'l*OHTI\(i.

(Jiie-tliuii l<),s.—A luanc!) with coiisiiU'raiilc discount busi-

nc s has a much larger amount of deposits bearing interest.

At the end of the year, tiicrcfore. the statements appear to

show no prodts. The surplus funds having l>cen used iiy

the bank ::eueraily. what would, in the presi-nt conditio;is of

iMis'uesv, ^n• a reasonnblr rate to allow the branch for them r

l>o any banks ailow anything to -^uch l)ranehes, and if not.

I."w is their profitableness arrive<l at?
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Ansttcr.—We do uot know whether any banks make actual

entries for interest on capital 8upplic<l by branches, but we
assume that the profitablenesa or otherwise of the branch is

tested bv computations in which full allowance is made for

this.

Al any rate, we Jiink this should not be less than 1 per
lent, nor more than 5 per cent, but the proper »i;.'ure is a

matter as to wiiich opinions may well vary.

t'ANADIAN BaN'KKHs' AsSOtrATION CLEARINO HoUSE.

Question 109.—Should not the word "or" on si.xth line

of riearinfr House Rule No. 14 l>e " on "?

Will you kindly <:ive an illustration of the working of

Rule 14. The first .sentence contains 150 words, and its

meaning is not as clear as it might l)e.

.4«,sM)er.— (1) The word should be "on."

(2) The rule referred to deals with e.xceeilingiy com-
plicated conditions, but its meaning is clear, and we doubt if

it could be simplified very much. It is intended to cover a

case where for any reason the banks which have balances

against a defaulting bank jirefer not to have their items

returne<l. but to get the benefit of the balances due the de-

faulting bank by other banks, a right which under some cir-

cumstances might be very important. The phraseology is

air<-ote<l by the fact that the defaulting bank does not owe,

or .stand as a creditor of, the several banks in the Clearing
House, but owes its debtor balance to the chairman of the

Clearing House (Rule 11. clause 3). This is necessary in

order that some jjcrson or bo<ly should have a legal claim.

(iRANU Trunk Haii.way a.vd Caxadian Pacikm Railway
Pay CHEQr.j8.

(Jiicsdon no.—Are the vouchers issuwl by the Grand
Trunk and Canadian Pacific Railway companies, cheques?
An article in the English "Bankers' Magazine" for April

calls attention to a judgment declaring that even elieques

M Lkmi
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on a bank requiring the receipt of the pavee to be attachcti
do not come under tlie Bills of Exchangu Act.

Atu>wer.—k cheque must be an unconditional order to
{.ay and must l,e ad.lre.swl to a bank. We an- inclined to
think each of the do*uineuts rffcrred to would l)e held to b-
addresstil to a bank. There does not appear to be anythingm tie case of the Grand Trunk order which can be said to
make it conditional. \o receipt seems to be required be-
fore payment is to b.- made. The betu-r opinion would seem
to be that this document is a cheque.

The Canadian Pmilii- onler re(piires. in case of puv-
ment by an agent, that it Ik; lirst " pro|M.Tly endorsetl." and
the form of receipt being upon the back of the order a
'proper endorsement woul.l possibly be held to be a signa-
ture of the receipt, and nothing Ic.-s. IJut there is nothing
in the body of the order—that portion of tlie document
which directs the Bank of Montreal to pay to the order of
the payee-expressly making the signing of the receipt a
condition without fullilment of which the bank is not to pay,
and we do not find anything which satisfies us that in the
case of the bank, such a condition is implied.

ClIKm K C'KKTIFIKI) HV A H.vNK • (JOOD KOK TwO D.VVS ONLY."

Queslion lll.—Van a bank refuse payment of a cheque
which It has marke.1 "gooil for two .lays only "

if presentcl
after expiration of the two days?

Anturer.—Wa think that after the two days iiave expired
the che.iue must l>e regarded as if it had not been marked by
the bank, and if then' are then no fund*i its refusal would
seem to Ik* in order.

ClIKyiK CeIITIFIED ••
(;<>(>l) KOIt TwO n.VYS OVI.Y."

Kditing Committee Journal of the Canadian Bankers' As-
sociation, Toronto:

Dear .Sirs.—The reply given in the Journal for July.
1899, to question .Vo. 111. is .so entirely at viirinnce with that
which \u\^, I believe, hithert4) lK>en the iuc.-pt.-d view of tne
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matter, that 1 may perhaps U' pardoned for drawing your
attention to it. Writiujt from niemorA-, 1 think I am correct

in stating that this question arose some years ago in a very

important way, wiien the tenders for the construction of the

Canadian Pacific Itailway were under consideration by the

(tovernment at Ottawa. Tiie Minister of Hallways, Sir

Charles Tupper, 1 think, refused to accept the deposit made
liy one of tiie tenderers on the <fround that the cheque had
been marked good by the Bank of Montreal, Ottawa, with a

time limit uttaelied. As sotui as tlic ipiestion arose it was at

onee referred, we were told at the time, to the authorities of

that bank at head office, and the reply was made that the

che<|ue would be consideretl pood until paid, in spite of any
limit attached to the acceptance.

This answer was in accord with the view held l)y bankers

generally when the dispute arose, and I remember it was the

cause of a good deal of angry discussion in the press at the

time.

If tlu' cheque is cliargc<l to a customer's account at the

same time that it is marked good with this qualification, how
is the acceptance to be cancelled? Is the time limit really

of any effect legally, because I have Iwn in.structed that it

lias none?

I submit these n'marks with the u^" ist deference and

only for the purpose of making the maitef still more clear.

Yours truly,

K. I). ARx.vr.vn.

.\nnapolis. X.S., -'Ist .\ug., "!»!•.

We think that the answer we have given is correct. The
fact that the l)ank in the ease citt-d had declareil that the

che(|ue would l>e considered good until paid does not affect

tlie <|uestion. It merely uu-ant that they were willing to

go lu'vond the contract entered into on the cheque, and in

that particular instiuue it was (hinc liecause the drawer of

the clie<iue particiiliirly wishe«l it to l»e held good, and the

limitation in the acwptance was an error on the part of the

officer who marked the clie(|iie.

Ill J .^,
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On the general question we think that when a cheque i»
marked with a time limit the bank mightregarditi*elf as free
from liability thereon, and reverse the debit to the cuslomer'a
account after the expiry of the time, although in practice
It is <iiiite unlikely that either the customer or the bank
would wish to do this. If, however, the customer were to
say to the bank under such circumstances: "You are no
" longer liable on the cheque which you marked a week ago
" and charged to my account. I wish you to reverse this
" entry and to pay other che<|ues which I have drawn," we
think it very doubtful indeed whether the bank would not be
liable for damages if it should refuse to honour cheques to the
extent of the balance which the customer's account would
show after reversing the entry for the marked cheque.

The "moral" of the whole matter seems to be that
banks should not accept chwiues except in the absolute form.—Ed. Com.

CitKyiK Mabkkd " Good fou Two Day.s only."

QucKlion J12.—A correspondent writes:

In yonr issue of July. 18!»n, you have answered the ques-
tion Xo. Ill, which is: Can a bank refusi> pavment of a
che(|ue which it ha., markf-d -goml for two dnvs onlv," if
presented after the expiration of the two davs? " Wetliink
tliiit alter the two days have expirwl, tbeehe(|Ue must be
regardtHi as though it had not ]m>n marked l.v the bank, ami
if there are then no fumls. its refusal w„ul,i seem to be in
onlrr."

Will you allow me to express the opinion that this an-
swer <l<H.s not appear clear to me, as in accepting the chetpie
and stamj)ing it "good for two davs „nlv," tl... account of
the maker of the chwpie has been .lebitiKl and the amount
deducted from the balance. Should I un.lerstan.l that you
mean that the debit entry be cancelled and the amount of
the <lebit recredited if the ci.e.p.e is not present.-l for pay-
ment withm two days of its acveptance by the bank?

Hesides, on general jirinciples, I am of opinion that the
acceptance of a chcpie by a bank renders it liable to the .«me

t.ii.p 6.
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extent as ita acceptance of a bill of exchange drawn upon it

by a foreign customer, and its responsibility cannot be

affected by limitation.

1 have always In-en under the impression that the stamp-

ing of chet|ui'8 " g«o<l for two days only " was only io pre-

vent acceptiHl c1k'(|u<'s from remaining outstanding.

What protection would there be to payees of cheques

residing in a different place than where the cheques are pay-

able, if tile acceptance of a bank can be declared void on

account of unavoidable delay in presentation ?

Anniver.—This subject was more fully discussed in the

number of the Journal for October, 181)9, and we would refer

you to what was there said. Our answer to Question 111 is

based on the thcorj- that at any time after the expiration of

the two days the bank's liability on the cheque ceases, and
that the ilrawer therefore has a right to request the bank to

cancel the entry in his account.

Xo doubt the acceptance of a cheque in proper form by

the bank makes it liable to the same extent as the acceptor

is liable on any ordinary bill of exchange. The point is that

an acceptance " good for two days only " is not properly

speaking an acceptance at all, but only a special kind of en-

gagement, limited by its terms. We see no hardship in this

view of the ease, for of course no person is bound io take

the cheque. If one choeses to do so he knows that if not

presented within the time limit payment is not necessarily

giiaranteetl by the bank.

The rigiits of liolders of che(|uc» which are accepted in

tJie proper way differ materially from those of holders of

chc<|ues accepU^ conditionally on their being presented

within two da vs.

Rights of .\ B.wk to Refi'se to^Cf-rtift on Accept
ClIF-QrES.

Qiicifinn 11.f.—Has a bank a right to refuse to certify

a chp<|ii(' presented l)y the drawer, and payable to his own
order, liecanse if is not endorsed?

Hi i
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Ani>uer.—\\e do not think that the ordinary contract
between a bank and its customer obliges it to accept or cer-
tify chequeg. We think that all it is bound to do is to pay
the cheques on presentation if there are funds. The most
that could be said would lie that the bank should not refuse
to certify cheques issued by its customer, when there had
been a long established practice on its part of doing so, with-
out reasonable notice. We think, however, that when a
cheque is presented by the customer himself, no question of
this kind could arise.

Cektificatiox of a CnEQtE BY THE Dr.\wee Bank—Kioht
OF THE Bank to Cancel its Acceptance aftek De-
livery.

Question II4.—A chtHiue which has been dishonoured is

handed by a bank to a solicitor for collection. On presenting
it at the bank on which it is drawn, he is informed that the
party has just made a deposit, and payment is oflfered. He
has the cheque marked giK)d, however, and takes it to his own
bank, who declines to receive it liecause it .still appears to Ije
tlie property of the bank for whom he is acting. He returns
to the drawee bank and asks them to pay it, whereupon tiiey
cancel the acceptance and inform him that it was given under
a mistake; that although the party made a deposit it was to
cover a previous overdraft, and t' wer still no funds.
Had the bank a right to cancel th ..nce?

AMwer.—The question is asked with reference to a
cheque drawn on an American bank. In the United States
It seems to be admitted that under such circumstanctx tlu-
bank would have a right to cancel the certification of the
cheque. .See " Daniel on Negotiable Instruments," 4th edi-
tion. The passage is too long to quote, but is to the effwt
that the certification of a che.,ue may k' revoktxl j)rovidcHl no
change of circumstances has mciirrci which would render it

ine(iuitahlo for such a right to l«. exercised.

The point s«>ems never to have come up in a Canadiun
court, and here it may l,e urgtKi against this view, that an
acceptance completed by deliverv is irrevocable, and tluit thi
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onlinarv ino<U> in Canada of marking a cluH|ue giKx] id in

effect an acceptance. It Ia not clear, however, that the same
results would not follow here as in the Unitwl State**.

Certified Chkqie—Woild the Drawee Bank m; JusTi-
FLED IN RePVBIXO PAYMENT ON THE DRAWEIi's In-

8THCCTION8?

Quegtion Hit.—Would a Imnk Ir> justiCicd in rofusinjf to

pay a certified eiieque if instructions had licin received from
the drawer to utop payment ?

Answer.—The bank l)y certifying or accpting a chtMjue

has conii' into privity with tlie payee, and tlie drawer's right

to countermand payment is at an end.

('ROSSED C'llKylKS.

Qupstion no.—Would a C'dnudian teller 1k> justitie<l iu

paying a elu-iiue with two lines across the face? 1 take it

that if a chwjue were erossetl to, say the Bank of Montreal,

it would have to go to the credit of the paywV account in

that bank—that is, it would liavo to l)e dcpositeil to the man's
credit, and the teller could not legally pay out the cash for it.

AHsiter.—A teller would not be justified in paying ca.>;h

over the counter for a crossed clu'ciuc, whether the crossing

Im' special or general—that is. with two lines only, or with

the nauu' of a bank in adilition fo tiie lines. A crossed eluN|ue

should only be received for credit of the account of a custo-

mer—not necessarily the pavet^—at the bank to which it i.«

cro>sed, or, if crossevl generally, at a bank. (If courx- a

bank may cash any crossed cheiiue, under any circuinstances.

but at its own risk. If the right party receivt>s the money,
that, ends the matter; if not. the bank might not have the

l)rotection alTordeil by clause T!» or SI for i)aynients made in

the regular course.

V'llAXmcS I>1- 1?A\K OllK iA!s.

(Jii's(iiii) 117.— Is it iiistoiiiiiry with Canndian Imiiks, in

case of a change of manager nr accountant of an (»ttice. for
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the rptirinjf managpr or other constitute*! auti 'ty to inform
the other banki* in the tame city?

Atunver.—Xotioe of a change of the manager or account-
ant of a lirancli m not usually given by Canadian banka, ex-

cept to^their own branches, agent* and correspondents.

Chattel Mortoaoc on Cirowi.vo Chops wiiebk Land Mobt-
oaoed to another party.

Question IIS.—Joncs'.s farm ig mortgagetl to a loan com-
pany, and his growing crops are covered by a chattel mort-
gage to a private banker. The loan company take proceed-

ings to sell the farm. Will the chattel mortgage hold good
against them or can the company take the crop without pay-
ing the jfrivate banker?

Atuwer.—The law on this subject is clearly settled in

Ontario by the case of Bloomfield v. Hellyer, report«i in

ApiK'al Keports, vol. 'i'i. p. 'r.\2, the head note of which is as

follows

:

" A mortgagor after default is, as far as crops growing
" upon the mortgagiMl land are concernetl, in the position of
" a tenant at sufferance, and cannot by giving a cluutel
" mortgage upon the crops confer a title thereto, upon the
" chattel mortgagee to the prejudice of the mortgagee of the
" land, or any one claiming under him, who has entered into
" possession of the land Ijefore the crop is harvestwl."

The result of this decision is that the mortgagor can by
chattel mortgage ^rant to the chattel mortgagee only such
interest in the growing crops as he himself has, and. as this

interest is subject to the right of the mortgagee of the land
to enter, upon default, and take possession (»f the land, in-

cluding the crops, the chattel mortgagee would have no claim
against the mortgagee of the laud, l)ecause he took possession

and removed the crops.

Altehation' ok a CirEyiK afteu Certification by the
Bank.

Qi:r.ni<,n 11".— \ draws a cheque payable to B for

•$1,000. gets it ccrtifi.-.l l.y his bank, and sends it by post to
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B. B flndi he doe* not ncwl it and returns it to A, but omita
to endorse it. A changes " order " to " l^arer " and initial»

the alteration; then presents it to the bank for payment.
The bank, however, refuses to pay the cheque, and allows it

to b« protested on the ground that the cheque has been altered
since it was marked. Is the bunk right?

Anncer.—We think the hank is technirally right, as tho
alteration of the cheque without the bank's consent, atoidi-d
it, and the bank could strictly decline to casn it. Substan-
tially, however, the drawer would not Iosm- the thousand dol-.

lars. It would work out in this way: The drawer of a
cheque may at any timo before payment countermand the
cheque, and as between the bank and the drawer, the bank
must upon the countermand decline to pay and still hold the
money for the drawer. If, however, the payee gets the
cheque marked at the bank, then the drawer cannot counter-
mand

; but should the payee not get immediate payment, and
should the bank subwHiuently fail or refuse to honour the
cheque, the drawer would not In- liable Jipon it to the payee.
But we think that where the drawer hims«'lf gets the cheque
certificl he can still countermand it before he has parted
with it; in other wonls iK'fore the bank has become liable to
anyone but him8«.|f upon it If. then-fore, in the case put,
the drawer before w-nding tho clie»iiie to B had changwl his
niin<l nnd oanceJlotl the che.|uc and liande.1 it back to the
bunk, the l.nnk would have had to reverse tne entn- and credit
his account again with the amount. The payee having re-
turn.fl the cluciue to the drawer, and it lieing lawfully and
beneficially in his |.osse.^ion. we think he would have the
same right to cancel it and countermand its payment.

lliid he done so the bank would have lM,vn bound to
restore the amount to the credit of his account, and he then
"light have drawn a new chef|He and got it cashwl. He
clearly had no right without the assent of the bank to alter
the existing cheque, and ask to have it cashed.

Cheque with the Amocxt Kxpressed in Fioitres only.

Question UO.—Tho amount of a cheque is expressed in
figures only, both in the b«ly of the che«|ue and in the mar-
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jrin. IIu the bank • right to refudo paympiit of n cheque
»o drawn, for which there an* fiiml«?

Answer.—We cannot find that the conrtn have ever con-
niilorod the cara of n ch«M|ii«. ilriiMn ni* aiwvc d«>««rilHHl. but
the bank'i right* on tlie |M)int mentione*! do not depend on
the law, w) much a« on the agreement Mwct'n it and it«

cu»tomer, Which agreement is chiefly to be implied from the
jourw of bu«ine#it and the custom of bank-".

The courts wojild prolwbly hold that «nch a cheque w«»
a valid instniiiipnt, and they might further hold that the
bank was bound to honour it. We think, however, that by
virtue of the cuntom requiring cugtomcr* to expn*^* the
amount of chc(iuc« in wordu, the contract of tin- bank to pay
in conditional on the cheque being drawn in the uhuhI way,
and that it would bt- under no responsibility if it ^hotdd
decline to pay until the clu'r|ue was amende(i. oiiecially if

the reason for the refusal, and the fact that fiuuN were held
to meet the cheque when pro|)erly filhsl up. wt-n- cxplnim-*!

to tJie party presenting the ohe(|iu'. It could scarcely be
tiaid that a refusal for such a reason would work nnv injury
to the customer's credit.

Cheque Drawn- by a Firm to the ORnER of One of tub
Partners, Cashed bv another Bank and F.nsf ix the
Mails—Failure to Xotifii' Endorser of IMshoxovr,

Question 121.—1. A postwlatcd cheqjio drawn by a tinii

on an American bank in favour of one of the two pnrtnors

in tile firm, was ca.sbcd by a Cnnndian bank for the pavce,

who endorsed it. and it was los^t in the imiil. TIk- lanndian
bank cppliiHl to the other partner, who wiis wimlinp up tho

partnership business, for a duplicate, ami also notified the
endorser of the loss, nvciving the latter's nsstirniuc that a
duplicate would l)e issued. This has not been doii.'. although
two months have elap^eil. Ilns the bank any ntoursc against

the endorser as such, or against him as one of the drawers?
The other partner is now insolvent.
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(2) Would proof that there were no funds for th"
cheque affect the endorser's liability?

Answer.— (1) The payee, as endorser, is probably dis-
charged from liability by want of notice of dishonour, al-
though his promise to procure a duplicate might be held to
excuse the notice. It is not excused by the loss of tiie cheque.

He is, we think, liable a* one of the drawers The
delay in presentment would not discharge the drawers unless
they suffered actual damage through the delay.

The Canadian bank should present a copy of the cheque
for payment and give the drawers notice of dishonour: thev
can then proceed in the ordinary way.

(2) It would not follow that the cheque wouia be re-
fused because there were no friends at credit. If it could be
affirmatively established that the endorser knew there were no
funds, and no arrangement for an overdraft, notice to him
of dishonour would probably be unnecessary.

CHEgrE Cashed by .^ Branch of a Bank other than the
Branch on Which it was Drawn—Sext for Collec-
tion AND Lost in Mails.

Question 122.~\ cheque on a bank in Hamilton in fa-
vour of A was cashed for him by a bank in Toronto. It was
fonvarded by mail in due course for presentment, but th»
letter has not reachetl its destination, and the drawer has
since failed. What are the bank's rights against the drawer
of the cheque and against A?

A nsi/vr.—Under clause 46 of the Bills of Exchange Act,
"delay in making presentment for payment is excused when
"the delay is caused by circumstances bevond the control
"of the holder." Delay through loss in \he mails is, we
think, such as comes within this definition. The bank's
rights against tlie drawer and endorser of the above cheque
are therefore just such as they would be against similar
parties to a bill which is not due, and they continue liable
thereon until the cause of delay ceases to operate.
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'l>e bank's r-inedy in the case is provided by sections
68 anu G9 of the Act. It has a right to demand a duplicate
cheque from the drawer on giving suitable indemnity, and if
this IS then duly presented, and, if dishonoured, notice given
suit can be brought against the drawer and endorser.

Ckrtified Cheque Payable to the Drawee's Order-
Sl-BSEQl-ENT CtAUNISHMEXT OF FUNDS AT CREDIT OF
AccorxT.

Qimiion 1^3.—\ customer of a bank draws a cheque
on It in his own favour for the full amount of his balance
and has it accepted. The following dav proceedings equiva-
lent i<^ garnishment are taken by his creditors, and anv bal-
ance ,iue him by the bank would have passed from \m
control.

On the day following this, the customer presents the
cheque for payment. Should the bank pay him the monev,
any sums due by it having been legally attached?

If the cheque were presented by a third party what
would be the position of the bank ?

Answer.—We think that the attachment would prevent
the bank paying the amount of the cheque to the customer
under the circumstances mentioned.

Its right to pay a third party would depend on the
nature of the coKialled "acceptance." If it were such as
would be held an " acceptance *"' under the Bills of Exchange
Act, the rights of the third party would of course prevail.

Certified Cheqie — Respoxsibility when Bank Fails
BEFORE P.iYMENT OF.

Question m.-\ cheque on bank " B "
is deposited with

bank "A" by Jones & Company, who endorse it. Does bank
'

\: ?,
'^*'"'' * Company when it gets the cheque

certified by bank " B "? If so, does it not leave bank «A"
without redress, for if, instead of certification it had aske.l
for cash, bank "B" would no doubt have said, "Send it in
with your deposit to-morrow."
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This of course refers to such circumstances as those
mentioned, where bank "B" suspends immediately after

certification.

Answer.—"R&vik "A" can protect itself fully by demand-
ing payment, and if this is not forthcoming, by treating the
cheque as dishonoured. If, because of its unwillingness to

take so extreme a step, it chooses to be put off by bank " B "

in the way mentioned alwve, and the latter suspends, "A"
must take the consequences of its complaisance.

If there be doubt as to the solvency of the bank, the
only safe course is either to demand payment or presentation

or not to present the cheque at all in the afternoon, but send
it n the ordinary exchanges next morning. If then dis-

honourwl, the holder can charge it back to the depositing

customer, as the presentation in such case would be made
in due course.

Cheqck Crossed by Payee Bask Payable at Par at a
BRANCH OF ANOTHER BaXK.

Question 125.—\ custorn-'i oi a bank at St. Hyacinthe
which has not a branch '"n ilontreal, presents his cheque on
the St. Hyacinthe Bank, which the latter at his request stamps
" payable at par at the Merchants Bank^ of Canada, Mont-
real," adding thereto the initials of one of its officers. Would
tlie St. HvfUMnthc bank be bound to honour the cheque if

presented eitlicr by the Merchants Bank of Canada or the

party to whom the cheque was sent?

Answer.—It would seem clear to us that if the Mer-
chants Bank should cash the draft on such a crossing they

would be entitled to look to the St. Hyacinthe bank for its

payment, not on the ground that the cheque was accepted

or marked good, but on the ground that the drawee bank
had requested them to pay tlu cheque oi. its behalf. The
stamp and initials, we think, constitute such a request.

The position of the party to whom the cheque was sent

is sompwhat difficult, and we should hesitate to say without

furth. consideration that the St. Hyacinthe bank would be
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bound to pay the cheque to him, although it would seem rea-
sonable to have the bank responsible to this extent in view
of what they had plactd upon the cheque.

Cheque Dated January, 1899, Offered for Deposit m
January, 1900.

Question 126.~k cu.«tomer wishes to deposit with his
bank, on 5th January, 1900, a cheque drawn on another bank
dated 5th January, 1899. Is the bank justified in refusing
to take It on deposit only because it is dated a year back.

Amwrr.—VfQ think the bank should not refuse the
cheque only for the reason stated. We cannot see what risk
the bank would run in taking such a cheque on deposit al-
though of course the bank may take or refuse to take on
deposit whatever items it chooses. The most that could be
said 18 that the cheque might be held to be overdue under
section 36, sub-section 3. That would not, however, lessen
the responsibility of the Customer to the bank if it should
be dishonoured.

Defacing a DisHoxorRED Cheque.

Question 127.—\ cheque has been dishonoured, and is
charged back to the account of the customer from whom it
was received. When charging it back the ledger-keeper
marks the cheque with the folio and his initials. The cheque
IS subsequently honoured by the bank on which it is drawn,
but some difiiculty is created by the figures and initials al-
ready placed on it. Do you not think the action of the
ledger-keeper in question open to criticism?

Answer.—The action was certainly open to criticism.
We do not think it is a good practice to treat a dishonoured
cheque or bill as the entr>- voucher in debiting it back to
the customer, as the item is thereby liable to be cancelled or
mutilated.
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DiSUOVOURED CirEQUE—WHEN MaY SaME BE PBOTESTED.

Question 12S.—Can a dii*honoured che({ue be protosted

before the regular bank closing hour?

Answer.—Neither a cheque nor any other bill of ex-

change can be protested before three o'clock (see section 51,

6B). This, however, has nothing to do with the time for

presentation. If the checjue were dishonoured at ten o'clock

in the noming, it could then be handed to the notary, and he
could, without further presentation, complete the protest at

thrive o'clock.

Cheque—IXelay in Presentment for Payjient. Re-
course AOAiNST the Drawer.

Qvestion 120.—A gets B to give him his cheque on bank
Y for $500. He asks bank Z in the same town to caeh it

and hold it for a week without presenting, at the end of

which, he, A, will take it up. If he fails to do so and the

cheque is refused, would bank Z have a valid claim on B
(a) if the cheque were dishonoured for want of funds, (b)

if B had countermande<i payment?

Is B responsible to a holder for value, until discharged

by the Statute of I-imitations, notwithstanding any delay in

presentation which does not cause him actual damage?

Answer.—We think the drawer of the cheque is liable

notwithstanding the non-presentation of the cheque for pay-

ment, until relieved by the Statute of Limitations; unless

he suffers actual damage through delay.

Cheque Dishonoured and Paid after some Days' Delay—Holder's Right, to Interest.

Question ISO.—A cheque dishonoured on 9th April is

ti be paid on 15th May. Has the holder a legal claim on the

drawer for interest?

Answer.—A cheque is a bill of exchange payable" on
demand. The cheque ras presented and dishonoured on
April 9th. The holdo- may recover from the drawer the
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amount of the cheque and interest from time of presentment
for payment. (Bills of Exchange Act, sees. 78 and 57).

Cheque Drawn ox an Altered Form.

Question ISl.—The name of the bank printed on a
cheque wa« ruled out, and that oi the one at which the draw.-r
kept hig account written in. Would this under any circum-
stances be a material alteration?

^fwtter.—Any change made in a cheque before the
drawer signed it is not an "alteration" in any .^nse. If
the change were made after the cheque was issued, it would,
of course, invalidate the cheque, and the question scmictimes
arises as to the propriety of pa;, ing a cheque drawn on an
altere<l form where the alteration is not initiale.1 by the
drawer. Ordinarily, no doubt, the surrounding circum-
stances justify the payment of such a cbefpie.

Cheque Drawn '• Payment in Fitll of Account "—Right
OF Drawee Bask to Refuse to Pay.

Question /,?^--Has ii l)ank any legal right to n-fuse
payment of a cheqr.,—or it^ there any custom to warrant their
doing so. there being funds for the same—on which is inter-
lined " Payment in full of account," or any similar wording?

Answer.—We do not think a bank has any right to refuse
a cheque merely because it contains a statement of the pur-
pose for which it is given. So long as it is an unconditional
order on the bank to pay th(> money, they are bound by their
customer's instnictions.

'"TIEQUE EXDOnSED BY PaYEE — REFUSAL OF PaRTY Pre-
S.ENTINa TO ENDORf- '..

Question 13.3.~\ presents at the drawee bank a cheque
payable to th(> order of B and ..ndorse<l gencrallv by the latter,
which he himself dwlines to endorse. Can the bank refu-e
payment until he does?

Answer.—The bank has probablv no right to demand
A's endorsement, but it Ha rbe same right to witlibold pay-
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ment until it is satisfied that tlie endoiBement of B is in
order that it would have if B, l»eing a stranger, presented
the cheques in person.

Cheque Endorsed by rRESENTi.vo Bank, "Deposit to
Credit of " (Payee).

Question 184.—Is a bank justified in refusing payment
of a cheque which is not endorsed by the payee, but has been
endorsed by the payee's bank as follows

—

"Deposited to credit of (payee), A. B., Manager,"
such an endorsement being guaranteed by the depositing
bank?

Answer.—This is not A. B.'s endorsement, and the prac-
tice is open to objettions, but an item would usually be paid
on such an endorsement and guarantee. The drawee bank
would, however, be quite justified in refusing it.

Bill for Collection Recalled after beino Marked Good.

Question ISf/.-^A bill is presented by a collecting bank
on the morning of the day it falls due, and is duly " marked
good " by the bank at which it is accepted payable. Later
in the day the collecting bank receives a telegram from their

correspondent to return the bill. ^Vhat is the proper course
for the collecting bank to - -kw of the fact that the
bill has already been mark

Answer.—The bank's ">, eh a case clearly is to
advise its correspondent of ccptan. of the bill by the
bank at which it is payable, and to ask lurther instruction.
It should not permit the cancellation of the " marking " in
any event.

Forged Cheqce Cashed by the Drawee Bank.

Question 136.—A cheque endorsed by the payee to a
third party is presented by the latter to the bank on which it

was drawn and duly honoured. It subsequently transpires
that the drawer's name has been forged by the payee.

il

il;
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Would the bank have any recourse against the endorse
who was Ignorant of the forgery when he obtained payment
irom the bank?

Answer.—The law is quite clear that a bank is bound
to know the signature of it« own customer, and that it pavs
a forged cheijue at its own jK'ril. In the case stated/the
bank would have no recourse whatever against the innocent
party to whom it paid tlie money. 'I'he position of the bank
IS analogous to that of the acceptor of a bill, who by section
64 of the Bills of Exchange Act. i. precluded from denying
the genuineness of the drawer's Mgnature. •

Forged Cheque Paid thhoioh the Clearing House-
RioHT OF Payixq Bank to Recover.

Qu^iion 137.-U a bank pay. a cheq-ie drawn on itself
through the Clearing House, and some dav.- afterwards dis-
covers signature is a forgery, can it recoVer amount from
the bank to which it was paid?

Amwer.—'So. The drawee who accepts a bill is pre-
eluded from denying the genuineness of the drawer's signa-
ture, so that if a cheque were accepted by the bank it could
not (under or-'- rj- circumstances) object aften»ards to the
holder that tht i iwer's signature was forgi^. Bills of Ex-
change Act, sectio . 54, sub-section 'i.

AVhen a cheque or bill is paid the same rule applies as
regards the party to whom the money was paid.

Payment of Forged Cheque to Innocent Hou)er.

Question ISS.-k customer of a bank deposits an un-
marked cheque drawn on another bank for credit of his ac-
count. This cheque is sent into the bank it is drawn on,
througli the Clearing House (unmarked) and is then ac-
cepted and paid. A month later, the paying bank discovers
the cheque was forged, and calls on the bank, from whom
they received it, to refund them the monev. As acceptors,
are they not precluded fnm. denying tiie geuuiueuess of the
cheque ?
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Answer.—The law h quite cleur that a hank it* lM)un»l

to know the signature of its own cu^toiiH. , and that it payo

ft forged che<{ue at its own peril. In the ea«e stated, the

bank would have no rw-ourse whatever against the innocent

party to whom it paid the money. The position or the bank
is analogous to that of the acceptor of a bill, wlio, by ( jtir,»

54 of the Hills of Exchange Act, is preclude*] from denying
the genuineness of the drawer's signature.

Rkftsal of Bank to Pay CfsTOMKH's Ciikqi'e for Which
THKRE ARE FlXDH.

Question 13U.—AIny the teller of a bank refuse to cash

a cheque which is correct in every particular and for which
there arc funds? The case in mind is one where the teller

had accidentally i)ecoine nwari' that it was the drawer's inten-

tion to order the hank not to pay, hut the teller knew of no
reason why the drawer siiould stop payment, and no such

notict! had l)ecn received l>y the bank wiien che<)ue was pre-

sented.

Anxwer.—As the customer who drew the cIuhiuc is the

only jHTson who would have any right to complain of its

refusal, and as the teller's action war in a-cordance with

his wishes, ,ilthoui;li not formally not. tied, the refusal was
in order. We think the teller took the risk of the drawer

cluuigir his mind, and of making hank liable for hav-

ing refuM H 1 lie<|ue for which there ' funds.

Itti

i i
^

,

\ ' ^ ::!

XOT SlFFICIKNT FfNIIS.

Qiirslioii 140.—A has a ehe(|ue of $8n. signed by H. on

(Hir savings (l('|)iirtiuent. l>ut i\ luis only $40 to liis ereilit; is

th^ liiink justified to pay to A the Imiiiiu'e remaining to B's

(iccount without any notice? What would you think of a

debit slip on B's account to withdraw the balance remaining

to his cnnlit. and apply that amount as a partial payment on

the back of the chc(|uo?

Atixtfrr:—The iiauk should refuse payment— '" N()t suifi-

cient funds."
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iN'arFFICIKNT FrSDH FOB A CiiEgrK.

Qurntwn /^;.—WouM you think it well to aim-nd the
law w, ait to give to the holder of a chwjuo for which there
are suffieient fui..ln. a right to receive whatever amount there
may be at credit of account ?

Aniiwfr.—\Vc think that it is now perminnihle for a bank
to accept a cheque for part of itii amount, and of (ourao,

Hulwwiuently to pay the partial amount, but it '\* not
oblijtatory, and we think that as a practice it could l>e open
to objection. Ax far w the interestH of the banks are con-
cerned we think that any lejfi.Mlation givinjr the holder of an
unaccepted cliwpie right* against the bank would he highly
undesirable. At present banks are responsible only to their
own customers for what they do, or omit to do. in respect
to any urjac-epted choiuc. and to alter this imsition would
involve serious conw-fpienees.

K1OIIT8 OF THE HOLDKII OF A C'lIEyLE AOAIXST THE DllAWEE
Bank.

Qiifstion lj,2.—]i\ your reply to Question 111, you say
that the acceptance by the Iwnks of the cli((|U('s for part of
their amount would 11s a practic l)e open to objection.
Would you kindly state the principal objections?

(2) You also imply that to give the holder a right to
demand payment of part of the . Iicjue wen ti.cre were
insufficient funds for the whole " wonM involve m riou* con-
secpiences." In " Girouard's Rills o! uxihaiifrc \it. 18' •."

p. VtiO. the case of CJore Bank v. T' val Canii'l ,,(i Hs' l,J

eh. 4-i'), is (pioted: " If a bank rtluse to pay a rlietpsr iv-

ing sufficient fmids of the drawer for the jiurpos.-. tli- !i,>!>4er

cm compel payment in wjuity." If this rule h(.l.i> - -** t

m:^'ht Ix" in the interest of all to extend it to a vi\-.- •

sufficient funds."'

Answcr.~{l) The chief objection is the tioui)le ai.

of error involved, for which the trifling profit derived i

the class of accounts where such things might li.ippen wouH
iieviT pay.

C.B.P.— 7.
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III

i'i) The remark cittnl i» contrary to the woll-rw;ogniw?d

rule, that -<>itil a chi^iue lia« lM>-n ucniitcd the holder i» not

in privity ttith the bank, and no one can proceed against it

in connection with the chi^iue except the drawer. It had
nothing to do with the merit* of the caie, but uai a mere
patting remark.

As to the consequoncot of a change in the law, the fol-

lowing among ether coniiderationt may be mentioned:

If thn holdiT had a right to doniand payment it would
involve a duty on the part of the bank to pay on hi« demand
if it hoi. I fiindn, and a con.>«'i|uent retpon^ibility to him for

any error in refusing payment. At present, whether the
bank pays a cheque or rcfuiM'x it, =f it refuse* one cheque
and immediately afterwards pays another, if it ov •! oks a
crc<lit, or charges the customer with a wrong debit, the mat-
ter is one which affects only the l)ank and the customer, and
a reasonable and friendly iiettlement of any mistake is in

practically jvery case assured. It needs little imagination
to forecast the difficulties that would arise if the bank had
to reckon with a holder who was (or thought ho was) un-
justly treated. To ^ive such a right to holders of clietjues

for which there are insulKiient funds i:? oix>n to other prac-
tical objections, such as the labour and risk of error it would
involve, and the endless disputes which might Lj expected
to result.

C'/IK«jr.E (ilAiMXTKE OF EXDOIISKMEXT.

Question 14S.—\ cheque j.ayable to " Samuel Smith or
order" is endorse*!:

'• I'ay to the order of Bank
" Deposited to cntlit of

"Samuel Smith."

Can the bank on which it is drawn legally refuse pay-
ment unless the endorsement is guaranteed by the depositing

bank ?

Awtwer.—Tliis i? in our opinion a restrietivu endorse-

ment under section 35. Bills of Exchange Act, but so far as

m
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any dealii - with thi- item is governed b <he •

5{.,!eg r«Mpect-
inK Knclor«.nR.nt. " a guarantee ii ur .*<. siisrv. Unr'-r .ec-
tion r of the Rule* the depo*it by t., oo..!?c»

'

hant. nuke,
the latter a guarantor of the endoraerron'

The Ic-gal rifchts of the partii^ an-, however, not touched
by theie Rule. Under »ub.iMjction 3 of section 35. BilU of
*-X(ha„^e Act. the endorsee in thin oa«. would appear to have
a right to rcveive payment of the bill, and to .uo any party
whor.. hi» endor.. ,„ld have sued. We are therefore of
opinion that thr ir. ^ bank cannot legally refuse payment.

CiiEQiE Bearixo thk Words " Is Full op Account."

Qunttion HI—A ,.lu..,ue pavabie to order contains the
words " m full of account to date." If the cheque is used
does this discharge the liability of the drawer to the pavee
of the cheijue? '^ •

Am«-e,.~U the payee notif5os the drawer that he is not
satisfied to accept the ch«.,ue in full of his claim, but only
as a payment on account, the phrase ,,uot.^ would not affiH-t
the rights of the parties. If he receiyes the cheque without
giying such notice, it would probably bo held that he had
settled the debt due by the drawer, fo- the amount of thtf
cl que, and reh-aw-d him from any fui.jier claim.

CHEguE Lost in Mail-Rio„ts against Ci'stomeu from
Whom Receivei) a>d against Endorseh.

Que,iion Ho.-X customer deposits a cheque drawn on
an out-of-town point, which is duly cre<lited to him and
«ent by mail for collection. It is lost ir the mails, and drawer
refuses to gne duplicate unless the bank indemnify him.

(1) Is the bank not entitled at once to charg.> the
amount of the lost cheque against the cusiomer's account?

(2) Is the bank- under any obligation to giye the re-
<|iiire<l I>ond of indemnity?

(3) Should not the customer giye t e bond?
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(4) If the cheque had been payable to another party,

who endorsetl it to the customer, how can he be made re-

sponsible to the bank?

Answer.—The bank cannot charge the customer's ac-

count with the lost cheque unless it has an understanding

with him that although it has credited the amount to him

(i.e.. has cashed or negotiated fhe chequt) it was acting as

his agent in collecting it. In the absence of a special con-

tract the bank had only the remedy which it would have

against any endorser; it must procure a duplicate from the

drawer, present it, and if dislionoured give the customer

due notice. Po8.sibly, if a " copy " ^is presented under sec-

tion iil (8) of the Bills of Exchange Act. and the drawee

bank replies, "no funds," and the cheque is protested, the

bank would have an imnicdiate right of action against the

endorser, and could charge the amount to his account.

(2) The bank, as Jiolder, is the only party who can

obtain n hiplicate and must give the security. (Section 68).

(.3) The customer is not concerned imtil the bank has

established its right to charge him, as alwve descriljcd.

(4) An endorser on a lost ch^iue wiio comes betwwm
the drawer and the customer may be made to endorse a dupli-

cate (on suital)le indemnity Iteing given), or he may be sued,

and under section (!!», cannot set up the loss of the cheque,

if indemnified.

Lost Cuk^i e. Rtonx of Duawkr to Ixdemxity on Issue

OF DrPUCATE.

Question IJid.—A che(|up is In-t in transmission between

a i)ank in ifontreal and one in Toronto. The drawer refuses

to give a duplicate unless the bank in Montreal gives a bond

of indemnity. Is the latter oliliged to do this? Would not

the drawer be relieved of liability by stopping payment of the

cneque ?

If the cheque bad I)een certified by the l)ank on which

it is drawn, what would be the right procnlure?
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Answer—Under section 08, Bills of Exchange Act, the
drawer on giving a duplicate is entitled to suitable indemnity,

and the Bank in Montreal must furnish it to his satisfaction,

or, if they cannot agree, to the satisfaction of the court.

The stopping of such payment does not relieve the drawer
from liability, inasmuch as the cheque might be negotiated

and in the hands of third parties, who would, if the cheque
were dishonoured, have a valid claim on the drawer.

If the lost cheque has been certified, the rights of the
bank on which it has been drawn have to be considered. Its

strict rights depend on the nature of the certification. If
this amounts to an acceptance it is entitled to be fully in-

demnified, and in any case the practical course is to include

both the drawer and the bank in the indemnity furnished.

Rights of Parties to a Lost Cheque, the Drawer beino

Dead.

QueMion HI.—A cheque on a distant point is cashoA
for a customer, and is subsequently lost in the mails. The
drawer of the cheque dies and the legal representatives re-

fuse to give a duplicate cheque. There were funds to pay
the cheque when drawn. What is the position of the parties ?

Answer.—The matter may be regarded in this way: the

delay in presenting the lost cheque has not discharged the

drawer or endorser (see sections 46 and 50, Bills of Exchange
Act), but the death of the drawer has countermanded the

order to pay, and the drawee bank could therefore not pay
the cheque if it should now be presented. Section fi8, re-

specting the right to demand a bill of the same tenor, would
not apply, as the che<]ue of the executors would not be the

same thing as the cheque of the drawer himself, for if the

estate were not solvent the giving of such a cheque would
create a preference. This they cannot properly do, and
besides if the bank did not pay it the executors would be
personally rcf^ponsible—a liability they are not obliged to

undertake.
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It is quite clear that the rights of the parties still sub-
sist notwithstandino: the disapjrcarance of the cheque, and
we (hink that the holder could make a claim upon the estate
for the amount of the cheque. On proof of the facts, and on
suitable indemnity being given, such a claim should succeed,
under section 69 of the Act.

Cheque Made Payable at a Future Date.

Question 1J,S.—X cheque dated 15th December, 1901,
has written across its face "payable 15th January, 1903."
Doe« such a condition invalidate t..d cheque? If not, would
the bank be justified in ])!iving it before the Ist January,
1903?

Answer.—The crosi^ing does not invalidate the instru-
ment, but it is not a cheque; it is a Bill of Exchange payable
on 15th January with three days' grace, and the bank could
not properly pay it before maturity.

Cheque Crossed "Duplicate."

Question m).—\ cliecjiie is issued, having written across
it the word " duplicate." If the bank .should pay this what
would be its duty as regards the original? Is the drawer
liable on the original ?

.In^wer.—While the mere i.^sue of a duplicate cheque
may or may not, according to the circumstances, be regarded
as an order to the bank to stop paynu-nt of the original, it

would certainly protect the bank from any liability to its

customer if it should refuse payment of the original. A
duplicate is, however, seldom used without notice being given
stopping })ayment of the original. The drawer would un-
doubtedly be liable on the original to a holder in due course,

hence a duplicate should not be issued without pro])er in-

demnity.

Marked Cheques—Manager's Initials not Equivalent
to an Acceptance.

Question 1.50.—Is the presence of the manager's initial?

on a cheque a sufficient guarant«?e of its being marked good
or accepted?

Wib,
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Answer.—If the question has reference to the common
practice of the manager putting his initials on the margin
of the cheque as authority to the l"(lger-keeper to mark it,

wo would not regard that as constituting an acceptance on
the part of the bank.

Marked Cheque Outstanding Ten Yeaks. Cheque never
Entered. No Funds Held.

Question 1,51.—The manager of a bank marks a cus-

tomer's cheque " good," but omits to charge it to his account.

The cheque is given to a third party as security in connec-

tion with a contract, who holds it for over ten years. lu
the meantime the customer fails, the manager dies, and when
the cheque is presented there is no record of it in the bank's

books, and no money to the credit of the customer's account.

Under these circumstances is the bank obliged to pay the

cheque?

Answer.—Unless it could be successfiilly set up that the

bank had assented to the deposit of the cheque as collateral

security, we think no claim could be established. If the

marking is to be considered as an acceptance, the claim

would, under ordinary circumstances, lie barred by the Stat-

ute of Limitations. If it is a mere representation, not in-

tended as an acceptance, the same result would follow.

Marked CnKgnc Raised Srnsi:yrENT to the ilARKixa.

Question 152.—Could the bank on whicli a marked
cheque is drawn, which has been "raised"' after marking,

be held "responsible for more than the original amount under

any circumstances?

.Answer.—Before the decision in Schofield v. Earl of

Londesborough, the only case we can conceive where a colour

of claim to hold the accepting bank responsible might liave

arisen would be one whe e it had acceptal a che(|ue so drawn
that the increased amoui^t might be written in without any
alteration being apparent..
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Cheque Marked before Hoi'rs.

Question 15S.—A cheque was presented between J) and
9.30 a.m., and paid by the bank to the payee, who wished to

get his business transacted early. At !).30 a.m., the drawer
of the che(iue gives the bank written notice to stop payment
of the same. Would tlie bank be in any way responsible,

having paid the cheque before hours?

Answer.—W'c think it is too late for the dravrer to stop

payment, and that the bank is protected.

P.\ym.ext of a Countekmaxded Cheque—RKspoNsiBit'TY
OF Officers.

Question ir,!,.—The teller and ledf^cr-keeper in a bank
have both received a valid notice to stop payment of a cer-

tain cheque. It is presented to the teller for payment, and
without requiring the holder to get it marked by the ledger-

keeper as provided in the rule, he pays it. It is subsequently

charged to the account by the ledger-keeper. Bo'.h officers

have overlooked the notice stopping payment. Which should

be held responsible?

(2) If a teller paid a forged cheque without requiring

it to be marked by the ledger-keeper, and the latter subse-

quently charged it in the account without discovering the

forgery, on whom would the refponsibility rest?

Annn-pr.—So far as the bank is concerned the loss if any
was incurred as soon as the teller paid the item, and he should
be held responsible. The ledger-ki>ej)er s act in charging
the cheque to the customer's account would not change the

bank's position, or relieve tlie teller from his responsibility,

but if under the circumstances it could be fairly held that

the ledger-keeper's negligence deprived ti.e teller or the bank
of an opportunity of recovering i>ack the amount, the bank
should in justice to the teller hold the ledger-keeper respon-

sible for a portion of the Insja.

(2) We would take a similar view in this case.
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EX'JOnsEMENT OF CHEQUE—OMISSION FROM KXDORSEME.VT
OF Description of Payee.

Question LmI.—A cheque drawn by the Ordir of For-
esters payable to " Mary Jones, widow of our late member.
John Jones of Court M ," is endorsed simply '• JIary
Jones." The bank on which it is drawn returns it, request-
ing a guarantee of endorsement. Are they entitled to this ?

Answer.—We think not. 'I'iie cheque is properly en-
dorsed as it stands, and the paying bank is not entitled to
further protection than that which the Act give*—the obliga-
tion of the bank which has received the mo.iey to return it

should it prove that the llary Jones wi.o endorswl it is not the
Mary Jones described in the chi-que.

Cheqie on an -American Bank "Payable in New York
PIXCUANaK."

Question IhG.—The A. Co. and the B. Co., the first hav-
ing headquarters in Canada, the latter in the T'nited States,
are really one and the same corporation, with the same share-
holders, offi^-crs and directors acting on each side of the
lx)undary line under diff'^rent characters. The A. Co. keep an
account with us.

On January. 1897, the A ':^o. deposited with us a cheque
for $2,500 drawn on an .Amcri. .n oank in G. by the B. Co.,
which cheque was made " payable in Xew York exchange."
W" mailed this on same day to our agents in 0., but as
there wa.^ no mail out until ilonday, 1st Februarv, it did
not reach them until 3rd. The cheque was presei,tcd and a
New York draft of the American bank given in payment.
Tlie draft was immwlintely forwarded to New York, but
before payment could be obtained the American bank sus-
pvnded. The draf -is then relumed to our agents, for-
warded by thtm U and charged by us to the A. Cr 's

account. The comp....y'3 manager objected to this course,
claining that the American bank had paid the cheque, and
that therefore the company were no longer liable to us.

What are our right^s?
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Answer.—We fiud it difficult to answer tiiis question
definitely, sinee the item to which the enquiry relates, which
is drawn in, and payable in the Unite<l States, ig by its terms
mad. nayable in New York exchanjye. We do not know what
.he precise effect of this condition i*, but we shcdd take it

to mean that the document is not, pro|M'rly speakinjr. a cheque
at all, as it is not an order for the payment of moi v, bu* an
order for the deliver)- to the party named of a draft on New
York. Under our law the item would therefore probably
not come witl' >. the Bills of Exchange Act. If it were pay-
able "with exchange on New York," that would imply pay-
ment in money with a certain allowance for the difference

in the exchange between the point where it is payable and
New York, and such a cheque is specially brought within

the Bills of Exchange Act, by sec. 9 (d).

Assuming that what wo iiave said as to the nature of
the document is correct, we sho-ild suppose that you have
no remedy against anybody exce^.t tiie fuiled bank.

It seems to us quite clear thac recovery cannot be had
from the customer. You gave him value for an order on an
American bank, which order the latter bank literall3' com
plied with ; that is, they delivered to your agent a draft on
New York, which the latter accepted, apparently without
any reservation, in satisfaction of the order or cheque.

The only party against whom you could have any claim

whatever would seem to be your agents in Q., and from the

information furnished in the question we think that you

would have no claim on them, for the course of your business

with them, as suggestec' :n the enquiry, indicates that they

were authorized by implii ition—if not expressly—to talc

payment of such items in drafts of the drawee bank on their

New York bankers. If so, they jwrformed their duty as

agents fully, and are under no responsibility. If, however,

in accepting the draft of tiie American bank, which was dis-

honoured, they did something tliat you did not authorize

them to do, tlicy might be responsible. The terms in which

the che<|ue is made payable would, however, seem to us to be

against this.
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The question is not affected in any way by the fact that
the drawer, of the cheque and the cuatomers from whom
you received it, are corporations owned by identically thesame shareholders. This does not make them any the le«s
distinct corporate bodies in the eyes of the law.

Your rights againat the failed bank and the drawer of
the cheque would be governed by vhe laws of the State in
which the failed bank was domiciled, and they might give
you a better claim than would exist here. On tiiat point we
cannot advise.

SiERLiNQ Cheque on Canadian Bank.

Question 137.—A man in London draws a cheque on a
bank in C&nada for so many pounds, shillings and pence
At what rate sh' ild it be paid?

Answer.—At the current rate for sight drafts on London
at the place where it is payable on the day on which it is
presented for payment. (Section 71, 2 (d), Bills of Ex-
change Act.)

(Note.—The copy of cheque sent by our correspondent
18 dated at a town in Canada, but we have answered th"
question aa put. If drawn in Canada in sterling, the sec-
tion quoted would not apply).

Cheque or Acceptance Signed for a Firm by an Attor-
ney Presented after the Attorney's Death.

Question iJA\—Would a bank be justified in refusing
payment of a cheque signed by, or a bill accepted by, a per-
son holding a powor of attorney for a firm and siting as
such, after having received advice of the attorney's death ?

^fwirer.—Assuming that the cheque or bill had been
delivered before ihe attorney's death, the bank should not
refuse payment because of his death.

P»TD CHiEQUES.

Question 159.~Baa a bank a legal right to retxin paid
cheques?
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Answer.—In the abuence of any ciHK^iai agrtt'ment, we
think the customer i« entitlt>d to rureive liack hi^ paid che(|ue8,

on giving the bank a proper and xutticient acknowledgAicnt

of the state of his account.

Mgmoraxda of Partial Payments Exdorbeo on a

CHEQrE.

Question 160.—A gives his cheque to B in payment of a

debt, and B endorses to C. The cheque is dishonoured. A,

later on, makes partial payments in n-sijcct of the debt

represented by the cheque, the amounts so paid being noted

by C at one end of the back of the cheque, but without any

indication as to who made the payments, thus:

July 2nd—Received $5.00 on cheque.
"'

r)th—Received $3.00 "

C.

The bank afterwards pays the ciieque to the holder, at

its face, ignoring or not observing the niemoranda on the

back.

Would the bank be liable to the drawer in respect of

the amount of A's debt thus overpaid?

Answer.—We think there was nothing in the circum-

stances to operate as a countermand of the express terms of

the cheque. The bank would have l)een justified in with-

holding payment until the endorsement had Ijeen explained,

and it would have been wiser to have adopted such a course,

but we think they are entitled to charge the whole amount

to their customer's account.

Cheque Payable at a Future Date.

Question 161.—A cheque dated 4th Xovember, contains

in the body the following instructions :
" On 20th Xovember

pay $50." Are these instructions binding, and is the drawee

entitled to days of grace?

.insurer.—This is a bill of exchange payable on 20th

November, with three days' grace. It is not a cheque, be-

cause it is not payable on demand.

IfiKt^
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Cheque Marked Payable only afteh a Cektain Dat*.

Question 16)1.—It ig obligatory uptm a bank to pay a
cheque upon presentation, when upon face of name a provigo
niakinK it iiuiturc (ift«vn years after date appears? Could
«ueh cheque be looked upon as a demand itoen, and if refuwHJ
by the bank upon which it is drawn, could it be legally pro-
tested ? I am assuming that the che<jue is presented for pay-
ment sometime between the date of same and date of maturity
according to proviso.

Answer.—Such a cliequo as described is in effect a bill

of exchange, payable after a certain date, and it is not only
not obligatory on the bank to pay it before maturity, but if

it did so it would incur a serious risk. If. for instance, l)e-

forc its maturity the drawer were to stop payment, the bank
would have no claim on the endorser, l»ecaust? the negotia-
tion of a bill of exchange to the drawee kills remedies of tiiat

kind, and it would liave no claim on the drawer, as he has a
perfect right to countermand iiis order to pay before? it has
iK-en actwl upon. The bank might ne»iuire any claim, which,
as between the drawer and payee, the latter might have iiad

on the countermand clictiuc, l)ut this, as we have said in our
noto on " Post-dated cheques," p. .{, vol. Q, would 1h' a very
doubtful and shadowy claim.

Cheque Payable only ox Pkusonai. Endoksemext of
Payee.

Question 163.—A depositor notifies his banker that he
has issued a che<iue payable to the order of John Smith, and
wishes it paid only on tlie personal endorsement of John
Smith. Is the banker bound to respect such a re(|uest, or

would he be justified in accepting said chc<|ue, tendered by
payee's clerk, and endorsed " For deposit only to credit ac-

count of John Smith " ?

Answer.—We think the bank is Uv.v.i:] to act nn the in-

structions of its custotner in the case mentioned. He has a

right to countermand payment, and the bank is hound to

obey his orders. The instructions (|uoted do not go as far
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M that, but they arc ver>- much in tlie same line, and it

would, we think, be held to be within the cuitomer's rightii

to mpiire the bank only to pay the cheque when it is en-
dorsed as he rpecifies.

In any case the holder of the cheyue the payment of
which has been refused on the instructions of the drawer,
would have no claims whatever againut the bank. If the
che<jue were endorsed by the duly constituted attorney of ttic

payt-e, and refu!»ed becau-ie of the customer's orders, the
bank would still not lie liable to nnyl)ody. The holder would,
however, ha ? « valid claim on the drawer, and (if notice of
dishonour were given) on the eudorsfr.

CHEguE Payabue to a B on the ExDoiisATioN or C D.

Question 10^.—A cheque is made as follows: "Pay to

A B upon the endorsation of C D." The cheque is endorseil
" C D " only. Is the endorsement of A B necessary, and
has the paying bank any right to refuse paynu-nt of the
cheque, it being not endorsed by A B?

Arutupr.—Such a form of order in a cheque would be
most unusual. The endorsement of Ijoth A B and C D
should be rdjuircd; otherwise the drawer should be asked
for instructions.

M
CuEyrE Payable to Beaber.

Quenttion 165.—Can the holder of a bill or cheque pay-
aide to bearer endorse it " Payal)le to the order of A "

? In
other words, a bill or cheque being originally payable to

bearer can any holiler or endorser make it payable specially

or restrictively?

Answer.—T'nder sub-section 3 of sec. 8, Bills of Ex-
change Act, it is declared that " a bill is payable to bearer

whiehisexpressetl to be so payable." This swrn-s to preclude

the possibility of such a bill l)eing made payable otherwise

than to bearer, and when a ciR'<|ue is so drawn the drawer's

instructions are not atfected by an endorsement, and the bank
is protected in paying it to liearer. in accordance with its

terms.

It
'

»t;ni=i
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If the holder of »uch fc ch^jue de-irei to protect him*elffrom OM, ho cw do »o by crowing tlie cheque generally or
«I>ecwlly M he may desire.

" v "'

C'liEQUE TO Bearer Drawn ox an Oi tnide Iokvt—B <k 8Right to Hefl-se Xeootiatiox witmoit the Ci>-
tomer'b Endorsement.

«u«/.«n /««._M.y a hank refuse to .u^otiat. a che.,uo

If, however, the question intended i« whether a bank
acts reasonably in refusing to cash such a cheque for a cus-
tomer without his endorsement, we should say that such a
refusal is most reasonable.

The only chequi^ about the payment of which the bank
IS under any obligation are those drawn on it«.lf. If a ,.h...,Uf
•n Itself payable to bearer is prescntiKl, it cannot call on the
bearer to endorse it as a condition of payment.

Cheque Payable to " Bearkr " Endorsed to " Ohdeii."

Question 767.—A cheque payable to John Smith, and
profHTly endorsed:

" Pay to bearer.

John Smith."
is subsequently endorsed:

" Pay to the order o Pete- Jones,

A. B. C."

The bank on which it is drawn pay the ciieque with-
out tile endorsement of Jones,—probalilv an oversight—
but defend their action on the ground that the endorsement
of Smith makes the clie<pie payable to liearer. ami that no
siilisequent endorsement can change it. Were they right?

^wjjrer.—With regard to a cheque which has l)een made
payable to bearer by endorsemenf. and then bv subscjuent
endorsement made payable to order, before the Bills of
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KxehMiKL* Act wu puaed in Kngland the Uw thcro ver\

clearly ut that c. hill no endoned rctnainiHl payable to hearer,

notwithxtandin); i<ulHit>i|uent endi)ri*i>tiient»
;

provioinn wan,

however, made in the Act (wh-. H, Mub-i*ec. 3), which wa*

intonde«l to alter the law in thi» refiiect. Chalnierit, who
framed the bill, ttayii that thiit Mition wa« intended tu hrin){

the law into accordance with the mercantile underMtanding,

by making a i*|Hi'ial endorM-nient control a pri'viouH eudunn'*

nient in blank.

This xiib-iMiction Jib* not apjvgr to have ever l)Oen judi-

cially interpreted, and it doeit not mi'm to clearly negative

the idea that a i)ill may Ut pHyal>le t<: Unrer under «ucli cir-

tunintance* as you mention, f<ir it tloeii not neccxnarily follow

that the converjie of »ul)-i*ecti<m ',\ i« true. We hnvo not

been able to find a chm) U'uring on the |ioint, but in view of

the explicit declaration of Chalmers we xhould think it very

doubtful if the (Hwition taken by the bank you mention

'juld lie guutaird.

ClIKyCK PaYABLK to " ('.V81I OK OiinKii."'

Qnt'si'um KiS.— I)oei» a cli»i(|U(' paynl)le to " caMi or

order" riKpiire the endorwement of tlie drawer?

Ansirir.—No. If " canh " means liturally "cash" and

is not tlu! name of a person, tlie ilK't|ue should Ik> trcatcfl as

payable to iH'arer. (See section 7, sub-sction U, Bills of

K.vi li!in);c .\(i.)

C'liKgn: I'avahi.k to ax Ixsolvkxt, Dkckaskd.

(JiifKtion ion.— \ liian assigns and within a week dies.

.\ chfi|Ui' dated after bis cU-atli which is made payable to liinj

p"r>.i»ally is presented for payment. Should the assignee

of the I'sintc or his t'xe<'Utor c; ailiiiinistrator endorse the

clieipic?

Anxirpr.—If tlie che(|ue was given for a debt due at the

time the pssii»nment was mnde. we think tin? mon<'y might

1)6 safely paid to the assignee. On general principles the

executor or administrator should endorse.
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CiiEQiE IN Favour or Joiix Jo.vEg Pxw to axotiieu
Pahty or THAT Name.

Que^iion J70.-(l) I make a clu.,,uc payable to John
Jonen. Ihi. fall =nto the hand, o.' tho wrong John ^oni*
who prm.ntH It, m.miui.linK l«M.vnM.nt. The trl|,,r. knowing
him to bo John Jonon. payn chcjue. U th.. tdlt-r liable formm to the wrong iHTmrn? (2) I, the bank liable?

^

/fn*«vr.—Although the rule neem* a h.inl one. the pay-
ment m Hueh H cam. is not pro,K.rly made, and the bunk hi.
no right to charge the che.|Ue to the cu.tonierV aecunt.

Aa Iwtween the bank and the teller »he hitter is of eoume
in the same position a« if ho paid i ,,ue „„ a forired
endorsement. *

CmaVE PAYABI.K TO JoilV Sm,T. „ AHDIAX K.I, M VKY KSO
Patuick Broiv.v. K.viHmHKD Moirx .Smith (JtvH.
DIAK."'

Quenlion 17L~\ ch«|ue made payable to "John Smith
gmirdian for .Mary and Patrick Brow.,." i. en.lors,.! "John'
Smith, guardian.'' Ih this suffk-ient?

.l,w«rr.—We think the full .lescription is unm»ces«.iry
i;t.d that if ho ondormi simply - John Smith." without any
additmn to his name, it would bo a valid discharge.

("IIKQIE PAYAni.K TO " JaMKS SMITH. OvERSEEU." KXDOIWEI*
" James Smith."

Qurslion 17J.— (1) With reference to vour reply to
Question 171. is a bank justified in returning ns not "pro-
perly endorsed a cheque which is payable to " James Smith,
Ovors<H.r." and endorstni simply " Jaim>s Smith "

h

Your answer to ipiestion ai)ovp referred to, indicates
Hint such an endorsement is sufficient. Should the principle
invo y,Hl bo generally accepted, nnd the endorsement st,n,m
ot the depositing bank bo accepted as a sufficient guarantee-
to tlie paying bank in such cases?
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Answer.—It seems to be the practice in England to treat

such endorsements as incorrect, but we are advised that they

are sufficient and consequently we can only say that we

think a bank would not be justified in returning the cheque

described merely because the word " overseer " has been

omitted from the endorsement.

We are of opinion that so long as the endorsement on

an item is sucn that (assuming it to have been put on by

the payee or endorsee) it constitutes a valid discharge, it

should be accepted without question from the depositing

bank, which would, in such a case, be responsible if the en-

dorsement proved to be defective.

EXDORSEMEXT OF ClIEQUE PAYABLE TO " MR9. JOHN
Smith."

Question 173.—A cheque is drawn in favour of and

endorsed, "Mrs. John. Smith." Is the endorsement legal?

An.tuer.—rlt the cheque were endorsed in that form by

the payee we think it would be a valid endorsement; see sec.

32, sub-sec. '2, Bills of Jlxchange Act," but the custom in

such case is for ttie bank not to pay the cheque unless en-

dorsed in the usual manner, as follows:

Mrs. John Smith,

Sarah Smith,

or Sarah Smith.

wife of John Smith,

I

CiiEgiE IN Favoir of Mils. J. Smith, Endorsed " Mrs. J.

Smith."

Question 17i.—Is the following form of endorsenient,(l)

valid as a matter of huv. and (2) regular according to the

Clearing House Conventions: Cheque drawn in favour of

Mrs. .7. Smith, endorsetl " Jlrs. .T. Smith."

Answer.— (1) The endorsement is valid as a matter of

law.

(2) So far as the rules are concerned, we think they

leave the matter an open question. Stir!) an ondorsoment

si'ems ti> us to ccmply with the second clause of Rule 2, inas-

much as tiie names correspond; but if it were so placed a'

m
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not to show clearly that it is intended as an endorsement, it
would be an irregular endorsement requiring a truarantee
under Rule 8.

Cheque Drawn to "Order" altered to "Bearer" by
Drawer after beixo Marked Good.

Question 175.—A cheque drawn payable to John Smith
or order is marked good by a bank, specially to pay a press-
ing claim of John Smith's. Subsequently it is altered by
the drawers—who are also the holders—from "order" to
"bearer," and cashed at an outside bank by the drawers, who
used the money to satisfy what thev considered a still more
pressing claim than that of John Smith.

Can payment of the cheque be legally refused by the
bank until endorsed by John Smith?

Answer.—The l)ank on which a cheque which has been
materially altered after being marked good, is drawn, would
have the right to refuse payment, not because of the want of
any particular endorsement, but because it is an altered
che<|ue, and therefore void under sec. (i3 of the Bills of Ex-
change Act.

The usual question arising out of such circumstances as
you mention is whether the bank is justified or safe in paving
the cheque. If the bank had come into privitv with the pavee
of the cheque, by the checiue having come into his hands
after they had accepted it. they certainlv could not then pay
It to another person without his consent. If, however the
cheque has remained in the hands of the drawer, and has
never been delivered to tlie payee, any arrangement between
the bank and tiie drawer rcspi^ting the cheque would k' free
from risk.

Cheque to " Order " Exdorskd by the Payee " without
ItECOniSE."

Question 17G.-(1) A chcjue pavable to order is pre-
sented for payment by the payet>. I)earing above the endorse-
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ment the words " Without recourse to me." Should the bank

refuse payment?

(2) Is there any danger in negotiating a marked cheque

80 endorsed by the payee?

Answer.— (1) If the paj'ee of a cheque, who is receiving

payment thereof from the bank on which it is drawn, chooses

to write over his signature the words " Without recourse to

me," we do not think that neiHi effect the willingness of the

bank to pay. The bank has in such a case no claim on him
as endorser, and his disclaimer is mere surplusage. It

would not relieve him from liability to return the money if

it should prove that he is not the proper person to whom the

money should have been paid, i.a, that he is not really the

payee.

(2) The danger in negotiating a marked cheque on

anotlier bank so endorsed, is that the endorser would not be

liable if tiie bank were to repuJTiate the marking or were to

fail. Such an endorsement would not relieve the endorser

from liability to return the money if it has been wrongly

paid him.

Cheqie Payable to the Order of a Failed Firm.

Question 177.—Supposing an assignment for the benefit

of creditors were made by a firm, say John Smith & Co.

Would the endorsement of this firm, which is commercuiUii

dead, be a discharge to the bank cashing a cheque payable to

the firm's order? Would it not be necessary to have the

endorsement of the assignee?

Ansiver.—We assuiiif ih.il the assignment by the firm

worked a dissolution of the partnership. The law is well

settled that the dissolution of a firm operates as a revocation

of the authority of each partner to bind the other by new
contracts, etc.; but this statement must l)e modified with

respect to the authority of the partners to arrange, liquidate

end .settle the affairs of the firm. As an assignment by the

firm would vest in tlio assignee the ownersliip of the assets.

he only has authority to wind up the business, by collecting

the assets.
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It must be borne in mind that the assignee is assignee
only of the assets of the firm; he dot's not represent the firm

generally, nor has he power to use its name unless expressly

authorized to do so by the assignment or by some statute.

If the cheque be given for a debt due to the firm the receipt

of the money by the assignee and his endorsement of the
cheque would probably for all practical purposes end any
question as to the sufficiency of the endorsement.

But this practical question must not be confounded with
the legal question involved. The assignee (unless expressly

authorized as already mentioned) would have no power to

endorse the firm's name, and the endorsement of his own
name would not answer the order of the drawer of the

cheque. The drawer's direction is to pay to the order of the
firm. We do not think that, under the circumstances in-

dicated in the question, the cheque could be treated as pay-
able to a fictitious or non-existing person, and, in the absence
of express authority from the other partners, we think that
the endorsement of the name of the firm by one partner
would not be technically sufficient; it would require the

endorsement of each member, or of some one authorized ])y

each member to endorse the dissolved firm's name.

As indicated above, the question would not be likely to

arise if the money got into the proper hands. It would be
more likely to arise if the cheque were presented, not by the

assignee, but by some other person claiming title through
the previous endorsement.

Cheqi'e to Order not Endorsed: Endorsement of Payee's
Banker.

Question 17S.—Do you approve of paying cheques drawn
to order bearing in lieu of the payee's endorsement the fol-

lowing: "Deposited to the credit of account of (the

payee), endorsement guaranteed. John Smith, Manager,
Bank of A."

If the payee should afterwards dispute the payment,
would the above form any protection?
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Answer.—SacU a statement written on the back of the

cheque is of course not an endorsement in the {.toper sense,

but may be regarded as the receipt of the Bank of A., with

a declaration that they have credited the amount to the party

entitled to receive payment. This does not comply with the

terms of the customer's order, and it is clear that if the payee
did not approve of it, he could repudiate the act of his

bankers, and in that event the paying bank would doubtlesa

nave to recognize his claim, hut would be ontitleil to look to

the Bank of A. for protection.

As a practical question the chancet; of trouble are ex-

ceedingly remote, nevertheles.s we do not think the practice

can be regarded as a satisfactory one, and it xhould be re-

sorted to as rarely as possible. We would also think it bet-

ter that the writing should purport to be an endorsement,
even *'iough thi^ is unauthorized, by the use of such phrase
as thi=,. "For John Brown, the Bank of A., John Smith,
Manai^'tr." This would not constitute a regular endorse-
ment under the rules, as the authority of the person signing

is not, and in the nature of things could not \>e, indicated.

It should, therefore, be guaranteed under section 8 of the

Rules. A guarantee, however, is scarcely necessary from the

point of view of fixing the liability of the collecting bank.

A bank which undertakes to endorse on behalf of a customer
implies that it has authority to do so, and is responsible if

the endorsenK t is repudiated.

ClIEQfK P.iY.VBLE TO OHDEK—RiOHT OF DRAWEE BaXK TO
Demand Endorsement.

Queslion / 7.9.—Section 8, clause 5, of the Bills of Ex-
change Act reads: " Where a bill is expressed to In- payable
to the order of a specified person, and not to him or his

order, it is nevertheless payable to him or his order, at his

option."

Does this mean that if a cheque is drawn, for instance,
" Pay John Smith or order," John Smith can domand pay-
ment from the bank on whom drawn without endorsing the
che(|ue or giving the bank a receipt, or what docs -t mean?
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Antwer.—If a cheque is wordetl " Pay to the order of

John Smith," a literal interpretation of the drawer'^ instmc-

tion:. would exclude any right of John Smith personally to

receive ptyir.ent, as it is clearly an order to pay, not him,

hut his ep.iorsee. The clause mentioned was pai*sod to make
the words quoted equivalent to " pay to John Smith or order

'"

The jjuestion of the right of a bank to demand the

payee's endorsement has been frequently discussed, and

the view expressed that it has such a riglit. It may be

urged that if a customer instructs the banK to pay a certain

person, his instructions must be obeyed, and the bank must

presen'e such evidence of the payment as it can, that being

the general rule with regard to all payments by debtors. But

the bank, in our opinion, is entitled to rely on the universal

practice of banks on this point as governing its relations

with its customer, and to treat its contract with him as one

under which it is bound to pay his ehcfjues, provided it has

funds, and provided also that the customary requirements as

to endorsemer* are fulfilled.

It is to be remembered farther that the customer is en-

titled, l)efore he ratifies the payments made on his behalf,

to have his order cheques end^^rsed by the payees, or to have

satisfacto/y evidence that they havo '.en so paid.

Cheqi'e Payable to "Order''—Rioht of Bank to De-
mand Payee's Endorsement.

Question ISO.—.John Jones gives a cheque on the Bank
of Montreal, Toronto, payal)le to V. Smith or order. Mr.
Smith presents the cheque for payment, but refuses to put

his name on the bick. Can the bank, who know him to bo

Mr. C. Smith, refuse to cash the cheque without his endorse-

ment?

.Anxwrr.—We are of the opinion that bank on which a

cheque is drawn, is entitled to have the payee's endorsement

placed on the same before paying it, to servo a^ a receipt of

ac(iuittance for the money. We base this view on the well
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understood practice of banks, which amounts, we think, to a
contract with the customer, (a) that it will pay out money
received for credit of a current account, as the customer may
instruct, provided it receives a proper discharge for the pay-
ment, and (b) that it will furnish the customer with a pro-
per voucher for any money paid on his account.

Ix)oked at in either way it is clear that a cheque needs
to be endorscHl by the payee in order that the voucher may
be in itself a complete document. The case differs altogether
from that of an ordinary debtor who is bound to find his
creditor and pay him the debt, and is not entitled to a receipt,
but must himself preserve such evidence as he can of the
payment. The bank is not imder any liability to the person
presenting the cheque and whatever contract exists with the
drawer is certainly on the lines presented above.

Eight of Drawer Bank to Demand the Endorsement of
THE Payee of a Cheqite to " Ohdfji."

QueMion 1S1.—(1)\ cheque is drawn "Pay to A. B.
or order." The payee presents the cheque for payment to
the bank on which it is drawn. Can the bank refuse pay-
ment unless the payee endorses the cheque? (2) Is a party
receiving the money in payment of a debt due him obliged

to give a receipt for the money?

Anmver.—Both there enquiries are covered in the reply
to question 180.

CiiEQiE to Order Deposited Unendor8ed.

Question iS2.—(a) A. Jones deposits with his bank a
cheque, which he neglects to endorse, the cheque being made
payable to his order. His banker endorses on the cheque:
'• Deposited to tlie credit of A. Jones," and signs his name-
as manager of the bank. Would this constitute an endorse-
ment ?

(b) If the cheque was not paid when presented at the
bank on which it was drawn, could the banker, who endorsed
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it as stated above, recover the amount of the cheque from
A. Jones?

Answer.— (a) This is not an endorsement.

(b) The bank could, -are think, recover the money from
its customer, not because he was liable on the bill which he
had neglected to endorse, but because the hank had given
him value for it on the understanding that it would be en-
dorsed over to the bank, and that the omissiop of the endorse-
ment was a mistake which he must make goo<l or return the
money. The bank, however, ha^* a right to demand the cus-

tomer's endorsement under sub-section 4 of section 31 of the
Bills of Exchange Act.

CHEQrB PAYABLK to and Pr.ESEVTED BY AV IXSOLVEXT Who
HAS .TfST AssroXED.

Question 18S.— (1) A party having just assigncfl re-

ceived, subsequent to assignment, * ,-o cheques, one from a

•creditor of the estate, ana one fiom a friend, both drawn
payable to his own order. Is the bank, knowing of the duly
registered assignment, justified in cashing to the payee on his

endorsement cither or both cheques?

(2) Would the hank, unaware of the assignment, and
cashing in good faith, be responsible?

(3) What is the responsibilitv of the drawee of the
cheques in above instances?

Answer.—Tho duty of the bank to its customer is to

cash his cheijues if there be funds therefor, in accordance
with the directions therein It is a matt;>r betwjen the
drawer of the cheques and the assignee .,.' the insolvent, or a

matter In'tween the insolvent and his assignee, and not one
for the bank to consider with respect to the effect of the
assignment. The assignment does not affect the order
th(> customer contained in the cheques, and in the absence i

instructions from the iiistoiiier the hank is not only justified
in honouring them but might be rendered liable for damages
if it did not do so.
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Cheque to the Order or " Sam Jones "—May the Bank
Pay to Anyone of that \ame?

Question IS^.— If a chwjue ig drawn in favour of Sara.

Jonei< without any fi.-(hcr dt'iHription of payee, can thu bank
pay the money to any Sam. Jones, or i» it the bank's duty
to find out to which Sam. Jones the cheque belongs?

Atuwer.—The bank would we think be responsible if it

paid the money to anyone other than the Sam. Jones to whom
the checiue belongs.

Cheqie Payable to "Self," with Words "or BE.mEH "

ScoHED opt.

Question isr>.—A cheque is drawn by John Smith, pay-

able to "self," the word " bearer" being scorwl out; in other

re^'pcots the cheque is in accordance with the common form.

Is it legally jiayable to order?

Anjfwer.—Such a che<|ue must be regarded as payable

to John Smith (the drawer), or order. (Bills of Kxchange

.\ct, sec. 8, sub-sec. 4).

CiiEQfE IX Pvymkxt of (iOods AccErrED BY Sechetaby of
A Patbon OnoAXiZATiox. Payable to Himself Per-
soxally. axd akootiated with a Baxk — Cheque
Disiioxoubed—KioiiTs of Holoeb.

Question hSC.—.Tohn Smith having been appointed

secretary and trcpsurer by the patrons of a cheese factory,

engages to manage the business, make the cheese and sell the

same, for a remuneration of so much per pound. He makes

a sale of cheese, receives an unmarked cheque for the same
payai)le to himself personally, endorses the cheque (in his

own name alone), and negotiates it with a bank. Tlie cheque

is returned dislionoureil. Can the holder recover from the

patrons. Smith Iwing their paid agent and the cheese really

their property?

Aruiwpr.—The questions involved here are chiefly ques-

tions of fact. If the relations between John Smith and the

bank wore such that the latter could succes.«fully set up that

i
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they were dealing with him a» agent for the patrons, they
could no doubt look to the latter to make good the agent's
liability.

If, however, he was only authorized as agent to sell for
them for cai»h, and not on credit, it could scarcely b«' naid
that the unmarked chc<]ue was taken under their authority,
and it would probably prove that John Smith took the clmiue
at his own risk, and tliat he alone is responsible to the bank,
as endorser for its non-payment.

On the state of facts indicated by the question, we should
say that the bank would have great difficulty in establishing

any claim on the patronx, but a definite opinion could not
be expressed without hearing both sides of the case fully.

ImiEofLAn Endorsements.

QtioKtion 1S7.—A certified che«|ue on a bank in Califor-
nia, payable to Stephen Jones and Mrs. William Smith, and
endorsed S. Jones and Sarah Smith, is paid by a Canadian
bank. It goes forward endorsed by the bank in the rejrular

way, and when presented by the Bank of B. to the drawee
bank (the Bank of C), is refused because endorsation is

claimed to be irregular.

The che(|ue is protested by the Bank of B. The Cana-
dian manager cannot have foreseen that it would l)e proti-sted,

as. according to our custom, if refused it would have l)een

returned for guarantee of endorsement.

The drawer of the cheiiuo (the customer of the Bunk
of C.) made all the troul)le by putting " Mrs. Wm." instead
of " Mrs. Sarah." Who should pay the costs in this case?

Do you not think it would be advisable to request Cana-
dian bankers to use the Christian name of married women
when selling drafts, etc. ?

Anxtver.—The practice of Canadian banks, or the nat-
ural expectation of the Canadian banker in the particular
case referred to, do not seem to us to have any beariu,, '

the question involved, nor does the mistake of the drawer of
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the che<iue, in putting " Mrs. Wni. Smith " instead of " Mw.
Sarah Smith " seem to uii to affect the question.

The partiw receiv' he cheijue c-onUl have prevented
any trouble by rcturnii^ ii and requesting that a cheque in

the proper nanu-s be s^ucd, or by procuring Mrs. Smith's
signature in the form required by tiie cheque, and we be-
lieve cuxtomarv in such cases, i.e.,

" Mrs. William Smith,

Sarah Smith,"

The question then simply is, was the cheque properly
protestwl by the collecting- agent, and if so, who should bear
the costs incurred?

We are of the opinion that the bank wa^ justified in

protesting the chetiue. and that the costs are chargeable
against the parties for whom ihe Canadian bank cashed it.

On the return of the che»]ue protested for non-payment the
bank would be entitled to collect from them the amount of
the cheque and all charges.

The practice of making cheques or drafts payable to

married women in the form used in the above case is open to
serious objection, and should, we think, \\c discouraged.

Cheqi-e Presexted bv a Debtor of a Baxk.

Question 1S8.—The payee of a cheque drawn to order
endorses it and presents it for payment, fan the bank right-

fully apply the funds upon an overdue note it holds of the
payee? What if payee claims that funds for cheque are not
his own? Would the drawer have any grounds for object-

ing or legal n'medy against the bank for so treating his

cheque?

Answer.—The committee have thought it well to refer
the al)ove questions to the counsel for the association, Mr.
Z. A. Lash, Q.C., and the following has been framed under
his advice as to the law affecting the matter:

The questions involve some nii considerations. There
are two aspects in which the matter may l)e viewed: first,

the
,
Tictly legal one; second, the ethical o.ie. Upon the
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Utter, opinions of coumo may vary, and there it no rule for
decision. We therefore refrain from exprewing any opinion
upon tliiH branch, leaving each banic to decide for itnelf

whether, under the particular circumstances which may sur-
round the case, it wouhl as a matter of ethics be justifietl in
retaining the proccedn of the chp(|iie.

With reference to the legal aspect, there appear to Iw
no reported decisions expressly governing the case. The
answer to the question as to the payee's rights against the
bank, may, we think, be worked out in principle upon tiiese

lines

:

Assume that the payee i.« the beneficial owner of a
cheque. He presents it for payment. The bank accepts it

in the usial way. This acceptance l)ring8 the payee into
privity with the bank, and enables him to bring an acticm
against the 'unk In his own name upon the cheque. If,

therefore, instead of retaining the cheijue and crediting the
payee with the proceeds, tht bank should hand back the uc-
cepted bank che(|ue to the payee and then refusf; to pay it,

the payee might bring an action against the bank for' the*
amount. If iio did so, what would be the bank's position?
Clearly it coidd set off against such action the amount of the
overdue note. If, however, the bank retains the cheque and
claims to apply the amount upon the overdue note, what
would be the payee's remedy? We think he could prmwd
in three ways:

(1) To sue in trover for the conversion of the che<|ue,
or sp'raklng less technically, he could sue the bank for dam-
ages :ieca ise he had been deprived of his property, viz., the
clie<|ue. The amount of his damages in this case would be
the value of tiu- ehe<]ue. He could have no further claim.

(2) If the bark has appropriated funds to the pavnient
of the cheque—for instance, if the teller had counted out tli.'

money and had told the payee that it was the money for the
cheque—he could probably sue the bank to recover the
amount as money held by the bank for his use.
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(3) He might powiblv treat the |)o»M>Mion of the cheque
by the bank u hit pocMe^^ion; and sue upon thf -uveptance.

If he took the la«t courts then the bank would, ai alK)ve
stated, have the right to m-t off the hmount of the overdue
notf. If lie took the w-cond rourne the bank would have the
same right, the demand* in each caw lieing lii|uidated. But,
if he took the «rxt courw, tin- riglit of the l>ank to plead
wt off, M guch, would be extrenu-ly doubtful, because set off
can only Ikj pleade«l where the demand to which it ia pleaded
ii« a liouidatitl dt-niand or one capal>le of Iwing ancertained
by computation 88 dJKtinguiHluil from h demand "here the
amount must be ascertained by as^csemcnt or va -.ion.

But tlic bank's right, would not in such a case, be con-
fined to pleading set off. Under the practice of the Courts
in Ontario, where a defendant is allowed in his defence to
set up by way of counterclaim any demands against the
plaintiff, the hank could in it;" defence to the action counter-
claim for the amount of the overdue note. It would, of
course, get judgment upon this c-ounterclaim, and, even if

the payee got judgment against tlu- bank for the amount of
the cheque as damages for its conversion, the practical re-
sult would be that the two judgments would be set off one
against the other, and the only question involved would Ix)

one of costs.

If the cheque, though payable to tin- order of the payee,
really belonged to ->ine other |»erson. it is. we think, dear
that the l)ank woul not have the rights i.'>ove explained. It

could not pay its (.vvn claim against the payee out of funds
U'longing to another.

Our space for thi-s num!)er of the Journal will not allow
us to di-ul with the other question, viz., whether the drawer
would have any grounds for objecting, or legal remedy against
the bank for so treating his che<iue. We will allude to this
branch of tlie question in our novt i«^iH>. and explain also
the rights of the payee against tlu> drawer.

ii '
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ClIK^rE I'HEHKNTED BY PAVKK. WllO In A DEBTOR Or Till:

Bank.

QHr»tion lflU.—T)w payw *>f a ch(H|ue draWn to onK-r
ondorHcs it and pnwntd for payment. Can the banki-r right-

fully apply thi' fund* upon an o\iTdup note \w hold* of thi-

jtayee'i ?

What if thf paycf cluini« that funds for chw|Ui' are not
hit own?

Woulil the drawtT have any jf"""""*'* for ohjwting, or
legal remedy agaiuKt the hanker for ho treating hix ehetjue?

Anmer.—ln Quwtion 18H we replied to the tlrst

portion of the alntve .|uesfi(>n under the adviee of couniM-l.

and undertook to deal with the remaining elause later on.

This we now do.

The right of the drawer of a elR'<iue having funds nt hi^*

credit, i.s to have the hank pny hi8 eheipie on i)rexi'ntation,

and should the hank refuse to do so without |)ro|H'r excuse,

the drawer would have ground for action against the hank,
and would l)e entitletl to recover substantial damages to Ik-

assesse«l by a jury, without proving actual damage as the
result of the refusal to pay the checiue. If what to<ik place

between the bank and the payee of the clie(|ue amountiHl to a
refusal of payment, we think t'' drawer could conipliiin and
that the bank would Ik* liai)le for damages for this refusal.

Whether the bank refustnl or did not refuse to pay the cIh'<|UP.

would Ik; a (luestion of fact to Ik' decidetl upon on the cir-

cumstances.

With reference to the position of the payee as against
the drawer of the cheque the decisions are reas()nai)lv clear.

Prima farie the cheipie is not given nor accepted as payment
of a debt. It is a tiiere order on the bank to pay. and if not
honoured the debt remains, and the paytH" can sue the drawer
for it. Rut there is of course nothing to prevent th-- drawer
and the p.^yc ,^gnvit!g tliat the cliet|Uc should be taken as
payment, and if it were so taken the del)t would be discharged.
and in such a case if the cluiiue should be dishonoured, ti,e

payee's re.nedy is ui)on the ciiwiue only and not upon thr
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debt. If the bank refused to pay the cheiiue and if there

were no agreement tliat it was accepted in payment of tlie

del)t, tlien the payee could sue the drawer of the checpie for

the debt.

Such a state of facts could be inn. i ivl wliuli \«-i j'd

amount to payment of the cheque so fi i a? the tlri.'wtr is

concerned, and which would entitle the l-sD.k to retain the

money and set it off as against the debt ^..i.^^- i^ 'A bv the

payee; for instance, if the teller actually counted out the

money and told the payee that it was the money for the

clu'i|ue. and if the payee a.ssented to this appropriation. But
for practical purposes the inference which would no doubt
be drawn by a court or jury in nine cases out of ten would be

that the paycv had not at^sented to the appropriation and tiiat

payment of the cheepie ha<l in effect iK'en refused.

m
m

m

m

ClIEQlE PUKSEXTED FOR PaYMEXT AFTER THE DHAWER'.S

Death.

Qui'siioii PM).—A che<pio was prescntal, for wliich there

were funds, l)ut was refused Ix-cause the drawer had died on

the day befon^ j)resenlati()n. In a similar case a few years

ago within my knowledge the drawee bank paid ratlier than

stand suit. What is the law in the matter, and wlint is the

effect as regards the drawee bank, if a cheejue is paid after

it has notice of the drawer's death?

Anxwer.—Hy swtion 7-1, Bills of Exchange .Act, it is

declared that " the authority of a bank to pay a ehe(iue " is

" terminated by notice ot the customers death." It is there-

fore clear that in the cases mentioned, the bank would have

no right to pay the (lie(|ue. If it should nevertlieless do so

its ability to get back the money would depend on the good

will of the |>arties. If the che<|ue were given in payment
of a just debt, and if the estate is solvc^nt, no doubt the pay-

ment would be ratified by the executors, or the credilor

would assign to tiic liank his claim against the estate. If

the executors ret'nst><l to recoirnize the payment, and if the

cri'ditor refuswl to assign his claim, the bank would have to

lUi!
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Jose the amount. The !<anie result would probably follow if

the chi'(|uo .so i)aid proved to have been given otherwisie tlian
in payment of a debt, e.g,. as a gift.

PkESENTATION of X C'HECifE FOB PAYMENT — DUE DILI-

GENCE.

Question 191.—\ suburban office of a city bank (or a
banii not a member of the clearing hou.-H") receives a cheque
from a customer on Saturday at ten o'clock a.m., hands the
same to its city office (or its clearing bank) on Monday, and
sucli ci' office (or clearing bank) presents it for payment
on I'uesday tlnough the clearing house. Was the said cheque
in your opinion presented for payment within a reasonable
time within tiie meaning of the Bills of Exchange Act?

Answer.—We think so. Tiie question is to be deter-
mined by the nature of tlie instrument, tlie usage of trade,
and the facts ot tlie particular case (section 4."")b). It is

customary for pei-sons receiving cheques to (lei)osit tiieiu

witli tlicir liankers, tor sucii bankers to forward them to their
correspondents for collection, when they arc not drawn on
banks with whicii they make direct exchanges, and for the
correspondents to present them for payment through the
clearing house or otherwise on the following iliiy. If such a
mode of colkftion is admitted to Ix' reasonable, ami each
Jiarty negotiates or forwards the clK-(iue within twentv-four
hours after it is receivi'd by him, the proiLnlure is clearly
m order. The Act contemplates a negotiatir-i „t che()ues,
which might delay their presentment without necessarily
discharging the endorser. (See section 3(1 (;f), and compare
section 40 as to sight bills).

CjiEyiE Received fhom a ('isto.mi;u on Deposit, with a
Prior SIxdoksement FoitoEn.

Question 19J.—\ cheque in favour of one T. A., and
purporting to be endorsed by him, is received from a customer
of ours on d(>i)<>sit : he endorses the cheque after T. .\, We
send it to another bank, which collects the amount from the
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drawee bank, but first Btampa > n the cheque a guarantee of

the prior endorsements. This guarantee is given without

the authority of the prior endorsers. T. A.'s endorsement

proves to be a forgery. Is the liability of our customer

affected by the guarantee, and wliat is its effect generally ?

Ansirer.—Assuming that notice of the forgery has been

given within reasonable time, as required by the amendment

to section 24 of the Bills of Exchange Act, your customer

must repay the amount. His liability is not affected by the

guarantee of the prior endorsements, which in this case is a

contract only between the bank which guarantees and the

drawee bank.

ITie effect of such a guarantee generally is to make the

guarantor liable to return the amount to a subseijuent holder

if the endorsements prove to be forged or unauthorized. The

law imposes practically the same liability without the guar-

antee, but liability under sec. 24 (a.s amended) is conditional

on reasonable notice being given after discovery, while in-

a*^ility under a guarantee is a matter of contract, which

might exist until barred by the Statute of Limitations. The

guarantying bank might therefore be liable under its con-

tract of guarantee, under circumstances in which the prior

endorsers would \w discharged, by i of want of notice

within reasonable time.

We do not think guarantees shuuld be asked or given

except for irregular endorsemeuts, as provided in the rules

adopted by the Association, but that each bank paying or

negotiating a che(jue should do so on the protection afforded

jy the statute, and subject to the performance of its duty in

connection therewith.

If

Cheque Ketikxed Unmarked by Drawee Baxk, for Pro-

per Endorsation—FrxDs Withdrawn before Repre-

SEXTMEXT

—

Liability of the Bank.

Qtienlion 193.—A cheque drawn on one of their country

branches is received by one Toronto l)ank from another,

through the clearing house. There are funds for the che<|ue

t
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when it reaches its destination, but on account of the endorse-
ment being irregular, it is returned, and while it is in transit
the drawer assigns (or withdraws the funds a^ the case may
be). Is the endor 'ng bank releasotl from liability because
the cheque was not marked good ?

Answer.—We think it was the duty of the country
branch to have marked the cheque when presented before
returning it to be endorsed, but we do not think that it was
legally bound to do so, or that it can be made responsible for
the withdrawal of the funds afterwards. It would follow,
therefore, that the endorsing bank is not released.

Insufficient Finds for a Cheque.

Question i94.—Would you think it well to amend the
law so as to give to the holder of a cheque for which there are
not sufficient funds, a right to receive whatever amount there
may be at credit of the account I'

Ai)stfer.—\\\- think that it is now permissible for a bank
to accept a cheque for part )f its amount, and of course,
subst>quently to pay the partial amount, but it is not obli-
gatory, and we think that as a practice it would be open to
objection. .As far as the interests of the bank are concerned,
we think that any legislation giving the holder of an unac-
cepted cheque right> against the bank would be highly
undesirable. At i)resent banks are responsible only to thei'r
own customers for what they do. or omit to do, in respect to
any unaccepted cheque, and to alter this position would in-
volve serious consetiuences.

Rights of the Holder of a Cheque against the Drawee
Bank.

Question IQo.—Jn your reply to Question 194, vou say
that the acceptance by banks of cheques for part of their
amount would be a practice ojxm to objection. Would you
kindly state the principal olyections ?

(2) You also imply that to give the holder a right to
demand payment of part of the cheque when there were
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insurticit-nt funds for the whoK' " wnuUl involve serious con-

sequences." In •' Girouard's Bills of Exchange Act, 1890,"

p. 260, the case of Gore Bank v. Royal Canadian Bank, 13

chap. 425, is (juoted: "If a bank reiuse to pay a cheque,

having sufficient funds of the drawer for the purpose, the

holder can compel payment in e<iuity." If this rule holds

good it might !^ in the interests of all to extend it to a case

of " insufficient funds."

Answer.—(1) The chief objection is the tiouble and

risk of error involved for which the tritling profit derived

from the class of accounts where such things might hapiK-n

would never pay.

(2) The remark cited is contrary to flu- well-recognized

rule, that until a cheiiue has been accepted, tlie iiolder is

not in ])rivity with the bank, rnd no one -an proceed against

it in connection with the cheque except the drawer. It liad

nothing to do with the merits of the case, but was a mere

passing remark.

.Vs to the con.*e(iucnces of a change in the law, the follow-

ing among other considerations may be nientione<l:

If the holder had a right to demand jjayment it would

involv(( a duty on the part of the bank to pay on his demand

if ir held funds, and a consequent responsibility to him for

any error in refu-ing payment. At present, whether the

bank pays a clie(iue or refuses it, if it refuses one che(|ue and

iinm<1ialely after pays another, if it r erlooks a credit, or

clinrges the (irslomer with wrong (kl)it. the matter is one

rthicli affects oidy the bank sinil the customer, and a reason-

able and friendly settlenient of any mistake is in practically

every casi' assured, it needs little imagination to forecast

tiie diflicultics that would arise if the bank had to reckon

witii a holder who was (or thought he was) unjustly treateil.

To give such a right to Ixilders of che(iues for which there

arc insutHcicnt funds is ojhmi to other i)factical objecti^ms,

such as the lai)our and risk of errors if would involve, and

the endless disputes which might be expected to result.
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Cheque Sent fou Collection and Lost in the Mails.

Question 19h.—On July 18th we sent a ehetjue on a

branch of La Banque Ville Marie to that brareh for collec-

tion. On July 2(ith (which would Ix; the usual time to ask

its fate), hearing of the suspension of the bank, we wired

them to remit cash or return it at once, to which they re-

plied that it had not been receive<l. On the same day we
notified the endorsers (from whom we have a general ivaiver

of protest), that it hail not been paid, and .suggested that

they notify the drawer.

The drawer writes that the cheque has not been charged

to him, but that, a.s he sent it to the endorsees on July 14th,

they had ample time to cash it before the suspension, and
he disclaims any responsibilitx. As they are out-of-town

customers, we claim that the cheque wa.s forwarded in the

ordinary course of business, and the drawer was notified of
»

its non-payment as speedily as circumstances permitted. On
whom do you think the loss (if any) should fall?

As the cheque ha* not turned up in the mails, as yet,

what action should be taken?

Ansirer.—We think the drawer is responsible notwith-

standing the delay in presentation, assuming th ihere was
no unreasonable delay on the part of the payee or the bank
in sending the checpic fonvard.

If a cheque is not presented within a reasonable time,

then under sec. 73a, the drawer is discharged to tiie extent

of aiiy damage he suffers by such delay, but delay in making
presentment for payment is, under sec. 40, excused when
the delay is caused by circumstances beyond his control.

Delay in the post-office would, we think, come within this

rule.

CHEQfEs Signed by Attorney, the Depositor's X.uie
BEING Written without the Addition of the Attor-
ney's Xame.

Question 197.—A B has given C D a power of attorney

to sign cheques on his account, and in a lotter to the bank
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asks that the cheques may be honoured when signed by C
D, by writing A B's name without adding anything tliereto.

Is it in order for the bank to honour cheques signed simply

with the name A B, such signature being placed on tho

cheque by C D ?

Answer.—This is quite in order. The only question in-

volved is one of proof, and doubtless the boi .x would be quite

as able to prove the authenticity of the signature in that shape

as in any other.

If similar instructions had been given with respect to

endo'sements it would be contra- y to the '" Ruleji and Con-
ventions respecting Endorsements," which provide that the

person signing in such a case must indicate his authority

by words added to the signature. This rule, however, was
adopted as a matter of policy, not as expressing a legal re-

quirement.

Stop Payment.

Question 198.—A, who was the holder of a cheque signed

by B, payable to bearer, notifies the drawee bank tliat he has

lost said cheque and wishes payment stopix-d.

By section 74 of the Bills of Exchange Act, the bank's

duty to pay it terminate*! by countermand of payment.

(1) Must not this lountermand \w given by maker
alone ?

(2) If the bank refuses payment on the notification not

to pay, received froni a person said to be the holder, can the

maker have an action against the bank?

(3) If the bank pays, for want of a proper order from
maker, can the holder in good faith have an action against

the bank?

Answer.—The countermand of payment referred to in

section 74 of the Bills of Exchange Act is clearly a counter-

mand by the customer. If the bank refuses payment on the

notification of someone not tho customer, and if it should

turn out thai; the person presenting the cheque was a holder

in due course, the maker would have an action against the

m
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bank for refu!<infr payniont of his cho<|Uc, as the maker would
be liable upon the che(]ue to the holder in due course. If

the bank j)a_vs the chw|ue to a holder in due course, the origi-

nal holder would have no action against the bank, as tlie

cheque has, as between him and the gubsc<|uent holder in due

course, ceased to be his property. If, however, the bank

paid to a person who wa-* not a holder in due course, under

such circumstances as would disentitle it to *ay that the

cheque was paid in good faith, then the original holder of the

cheque could claim from the bank its value in an action of

trover for conversion of the cheque.

The receipt of such a notice from a person claiming to

be the holder would undoubtedly put the bank upon enquiry

as to the rights of the person presenting the eh«|ue. and the

bank should satisfy itself that he is really a holder in due
course.

Stop P-vymen-t of a IIahkei) Ciieqie.

Question 109.— (1) The succesi^ful tenderer for a con-

tract being let by the town of R. discovers after btMiig awarded

the contract, that he has made a mistake in his calculations.

He asks to have his tender cancelled and the accompanying

marked cheque returned, which the town reluses to do. Can
he stop payment of the cheque?

(2) The town of B bring to a local bank the al)ove

mentioned cheque which is drawn on a bank in another place,

and ask to have it cashed without recourse against the town.

Would the hank be safe in cashing it ?

Answer.—(1) A customer cannot stop payment of a
marked cheque which ha,s reached the hands of the payee,

without the payee's consent. If the customer chooses he

can bring proceedings against the town for the return of

the cheque, and can obtain, if the Court will grant it, an
injunction preventing their dealing with it and preventing

the bank from paying it, but short of restraint by tlie Court
we do not see on what ground the bank could refuse to pay
the cheque.
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(2) A Imnk might Ih' safo in m-gotiating a markoil

chetiiie without rwoiiwo to the payee if tiicy knew of notiiiiig

affecting the payi-e'i* title to the ehe<iue, or his right to nego-

1 ate the saiiie. 'I'he projjoxal, iiowever, would be so unuiiual

it might almost conntitute notice that something wan wrong,

and we think it would Ih' unwise* to adopt such a course.

Htop Payment of CiiEyi-E—CiiEtirE Cehtifiei) by Drawu.
Bank thkoioii Ovehskmit — Certification Can-
celled.

Qufntioii JOO.—The l)ank on which a chopie. payment of

which has been stoppe<l, is drawn, receives it by mail from an

outside point. Through oversight the cheque is marked and
stampeil paid. Tiie error is discovere<l before three o'clock

and the chopie sent to protest. The teller marks the checjue

" cancelliHl in error," l)Ut the le<lgcr-kcc{)er forgets to n'lnove

his initials. Do the initials of the ledger-keeper commit the

bank to pay the chetjue?

Annufr.—We think not. As the bank did not as a mat-

ter of fact honour the duque. and as the initials were left

on in error, tiie holder could not claim any benefit from such

an error.

Treatment of CiiEmi .s when Payment of Same has been
Stopped.

QufMiitn 201.—.Tolin Johnson gives his cheque to James
Peterson, and subsequently insti -t' his bank to stop pay-

ment. Cheque is presenteil by mail by a second endor'ser,

Peter Smith. The bank writes. " payment stopped," on face

of cheque in red ink. Since che<|ue was the property of

Peter Smith, was the bank justified in mutilating it?

Answer.— It would have been more di.^creet for the bank

to have p<'ncilled the rca.«on for refusal on the l)ack of the

cheque as usual. Xeverthfless, the holder's rights are in no

way prejudiced by the so-called mutilation.

The difficulty would not have arisen had the cheque Ijeen

protested.

iiS,*
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Stop Payment ok a Cheqie— StBSEQiEXT Negotiation
BY Thibd Party in Good Faith.

Qutttion 202.—A ii>«ut>rt a cheque payable to B or order,

and subsequently stops payment of same. The cheque \»

negotiated to C, who does not know of payment having been
stopped.

nie cheque havinjr l)eon dishonouretl, u C entitled to

recover the amount from A. the drawer of the checjue ?

Answer.—The holder's" position in thid case is precisely

the same a^ that of the holder of any nefjotiabio bill of
exchange. If notice of diishonour has been given he can sue
both the drawer and the endorser.

DisiioxoiBEn DitAFT—Rkuit of a Baxkeu to Ciiaboe a
Poktion of the Amoi'xt to the Drawer's " Private
Account," Where there are not SrFFiciENT Funds
IN His Business Account.

Qiiesimi 20,i.—A customer ha.- two current accounts
(one an ordinary business account, the other entitled " private

account"). A cheque on an outside jwint deposited by him.
has Iwi'U dishonoure<l. protested, returned and charge<l back
to his account, but there are not sufficient funds to pay it all.

Is the bank legally justified in charging his "private ac-

count " with the balance of the item, or with a* much of it

as. this account will permit? Xo promise wa.s made that his

"private account" should not l)e charged back if nwessary
(as well as the other account), with any returniKl dishonoured
item.

Answer.—If the two accounts are strictly as described,

that is, both accounts of tlv same party, representing money
held in the same right—t'.iat is, not as trustee, etc., there is

no question that the bank would have a right to set off against

any balance in either account an overdraft in the other. This
is in effect what is proposed.



ist CAXADlAy BAXKISO PKAt'TICK.

I
'1

i§H

Teleorapiiic KKyrE8T TO Hold Funds fob a Cheque,

Question Mi.—Do jdii oonniiU'r it safe for a bank to

hold funds which are at a custoini'r'n iri'dit on a teh>Kraphic

re<|uwt from another bank which in about to caj^h the cu»-

tcnit'rV (luHiue? What would Ik- the result if another cheque
would Ih) dishonoured before the first cheque was presented?

What if the cheque for which the funds wen.' hehl proved to be

forged, or if payment were countermanded by the drawer?

Anmrir.—'I'his is one of the practices which as a prac-

tice is found to work very well, but in theory is quite inde-

fensible. A bauk cannot accept or pay a cheque until it

is actually presented, and notwithstanding such a tel graphic

re«iuest or promise, the money is still at the customer's

credit, and he has ii right to sjiy what shall be done with it.

The refusal of another cheque under the circumstances iiien-

tionetl might therefop,' exiwse the bank to a claim by the

customer for damage.-!, and this would be the result whether

the che(iue telegraphed ulM)ut were forged or not, or if it were

sub.«e(iueii(ly eounterniaiuled.

The Acceptaxoe or Certification of Cheques).

Question JO'i.—A bank refuses to put an acceptanai

stamp over its I .'<lger-keeper's initials certifying cheques and
bills domiciled with it. ( 1 ) Is there any way in whicli wo
could compel them to do so, and (2) are we justified in ac-

cepting tlic-ic clie<|U('s and bills as ccrtifie*!?

Ansifer.—A bank cannot be compelled to accept or cer-

tify cheques or bills, and therefore cannot be compelled to

mark them in any way. Their legal obligation is simply to

pay the money on demand, if the customer has placed them
in funds for the purpose. The marking of cheques is a

practice which has grown up as a matter of convenience be-

tween banks. We think that thi ' Iger-keeper's initials are

binding upon the bank, as a representation •::. its part that it

holds the funds, but the extent to which its obligation goe?

has not yet been determined. If a formal acceptacce stamp
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in put on the che<iue by the propor olHcor, we »•« iiulined to
think that it makeg the bank an am-ptor under «ht« ordinary
rule* respecting bilU of exchanije.

(2^ If you are gatisfieil that the initials are tliose of
the ledger-keeper of the bank, we think ' ou are justified in
accepting such a certification.

Cheque to Draweb'b Ohdkr, Riuht of Bank to IUve it

Endorsed.

QurMion 20(i.~\ person presents h cheque, which he
has himself drawn to his own order, to tlk' Imnk on which it
is drawn. Is he obliged to endorse it?

Answer.—For the reasons <liscussetl at lenjjth in our reply
to Question 180, we are of opinion that the l)ank is entitled
to have the cheque endorsed.

Cheque Tohx across and Pasted together.

QuMlion 207.—Would n bank Iw justified in refusing'
payment of a che<|Ue which had been torn across and pasted
together?

Ansuer.—Ye,. Tnless perfectly satisfied as to its bona
fides because of the . hnniul through which it conies, it should
only pay the cheipn t«'r confirmation by the drawer. The
openings for fraud uliich any other policy would afford arc
too obvious to ncid discussion.

Undated and Post-dated Ciieqi-.ks.

Questim 20S.—Are undated and jwst-dated cheques
negotiable?

^fWMyr.—They are not invalidated by the absence of a
date or by being post-dated ; and are therefore on the same
footing as to negotiability as other cheques. (Sees. 4 (a) and
13 (2) Billsof Exchange Act.)
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VnimVK rVMAKKKII, HkI'KIVKI) ON DKWilT BV THE BaNK
ON Which it i» Dh.vwx—Hioht to Hkcoveu on Fini>-

INO THAT THEBK AKJC NOT FUNM.

Quetlion Ji)U.—A Iwiik nnfivoH on '<'po«it from another

bunk a checiuo drawn upon it by a c-uxt. -r and enterx the

deposit at tho tnilit of th«' other bank in the latter'n pa*^
h(K>k. After enterinjf the credit, but before three o'cloek of

tlie fame day. the |)HyiuK bank di)teovGr« that tlie ehe«|uc ii>

not good and wiitheo to ehar^^e it liack to the dc|ioKiting

bank. Ha<t it the right to re.-<iind the ennlit wliieh hni*

been given? The transaetion taker* pUue at a small ol!iee

where the teUer, who took the dejMwit, siiould liave known or

been able to aocertain at ouee he utate of tlie custoinerV

account 'i

Would the imcition .lercnt in a large oflTiee where

the teller, who rweived tue deposit and pasucii the cheque,

might not know for some tiiiie whether or not there were

funds for it?

Answer.—Tlie cam! of a cheque drawn on the same bank

in which it is depositwl ditfers from the caik' of a cheque

drawn on another bank. In the one cane the holder of the

che(|ue when presenting it i- entitletl to know at once wheth> r

it \i good or not, and his recourse against the drawer and

endorser depends upon the cheque t)eing dishonoured <'ii pre-

sentation and upon notiw of the dishonour Iwing properly

given. If the presentation for deposit can be considered a

presentation for payment (and we think it should be so con-

sidered), the ((uestion arises, has llie cheque been honouretl

by credit for its being given in the depositor's t>ook? If so,

then the holder has lost his remedy agaia*t the .Irawer and

endorser, as he cannot properly notify them that the cheque

has been dishonoured, and the bank cannot, after changing

his position in this way, repudiate the credit. Prima facie

this would, we think, be the position, and the principles ex-

plained in the T?iver Platte Rank v. Rank of Liverpool ease

would apply. We think, however, that if it were clearly

shown that by universal custom, or by agreement with the
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custuiiuT, till' {>n>itvntatiun for d^iMwit I'lititlitl the Iwink, a»

thu (IraM'et* of the L'he4|ue, to take u n-awnable time to con-

rtidcr whether to pay the ihe«|Ui> or nut, and iu the iiK-untiiiie

to credit the amount in the dcptwitor'^ liouk, then tlie bank

would not be prevented from 8ub(te(|uenti,v, and within the

rea«onablc time, refUHin^ payment, art the entry in the Imok

woulil not, in huch a eaxe. l>e tn-atwl in* honouring the ('lie<|ue

in a way to prevent the hohler from giving notice of diii-

honour if payment were afterward* refu.xed.

t'ii-K<ji'E Ihsi'ku with Blank Si'ack bkfoke ok aftkr this

Amocxt.

QneMion JIO.—Keferring to tlie reimrt of the judgment

in Hank of Hamilton v. the lm))erinl Hank, in the .Fanu-

ary isnuf of your .lournnl, wouhl not a le<lg(T-kee])er in- jus-

tified in ruling a line in the unused Hpaee where the amount

I- Mritten in a ehetpie?

Anituir.— Yer», and \\v think it would be in the ititerj'st

of the bank he 'liould do so.

XOTK NOT l*AV.Vltl.K TO •" OlIDKK "' OK " BkAKKH."

QueM'wn ill.—A note is drawn payaiile to "John
Joni'!* " simjily, the words '• order " for " iK'arer " being

omittwl. Is such a note negotiable? Does tlie same riile

apply to a cheque ?

AnifU'er.—A bill or eheipie so drawn is payable to "order"

(8ul)-sec. 4, fHx-. !•, Bills of Exchange Act).

IxDivintAL Cahryixo o.v Btsix.E88 rxDEii A TRAnK Xame.
SlOXATtnE ox ClIKQUKS, ETC.

Qtiention 212.—A person carries on business under the

firm name of " The Quel»ec Lundn'r Company," and deposits

a d«-!aration to that cfTtTt in the prothonotary's oilice in

accordance with law. He uses this name in signing cheque.*

and other documents, but without adding his own name
thereto.



136 CANADIAN BANKING PKACTWE.

f 1

ilii
fl

it==

Is such a signature valid, and would a bank handling
the bills or the parties accepting them, incur any risk?

Answer.—A person carrying on business under a quasi-
corporate name, such as the above, binds himself when he
signs his trade name, just as though he wrote his own name.
The only question involved is one of proof: that is, that the
name " the Quebec Lumber Company," was written by the
person who carries on business in that name.

But although the signature without any addition is valid,

it is to be remembered that in the matter of endorsing items
for deposit in other banks, it would be contrary to the " Bules
and Conventions respecting Endorsements," which require

such an endorsement to bear in addition the name of some
person, with an indication of the authority by which he
signs. In the absence of this name the bank receiving the

cheque would under the rules be entitled to a guarantee of

the endorsement.

Clearing House Rules—Returned Items.

Qu-estion 21S.—Has not the paying bank until three

o'clock the legal right to refuse to pay cheque presented

through the clearing house, even though there be a local rule

limiting the time to twelve o'clock?

Answer.—The legal right of a bank to refuse payment
of an item presented through the clearing house is not
affected by the rules of the clearing iiouse, but such an item

cannot be returned through the clearing house unless notice

of the objection is given before twelve o'clock.

Clearing Hoises.

Question 2H.— (1) Why have no clearing houses been

established at Quebec and Ottawa?*

(2) Would it not be advisable to put them in opera-

tion wherever there are five banks or more?

Answer.— (1) We think clearing houses would unques-

tionably bf^ found to serve a very useful purpose at the points

• Since established. J.K.
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mentioned
; but for an answer to the enquiry why they have

not been established we must refer our correapondent to the
local banks concerned.

(2) We think that in any place where there are (say)
seven banks established, a clearing house would economize
time and labour greatly. They might with advantage be
established where the number is less, but the economy would
not be so marked, nor the gain very great. We see no diffi-

culty in establishing them in places where settlements are
not made by legal tenders. The rules of the Hamilton clear-
ing house on the point of settlement are suited to places
where balances are settled by drafts on Montreal or other
central points.

Clearixo House Systems.

Question J15.—Every clearing bank in I^ndon, England,
keeps a clearing account with the Bank of England, where
is also kept an account known as the "Clearing Bankers"
Account." Daily settlements are made by crediting or debit-
ing this account as balances happen to be in favour of or
against each bank, without tlic employment of coin or cur-
rency. Wliy has this simple system not been introdueetl in

Canada in preference to the more cumbrous method of settle-

ment by exchange of " legals "
?

Answer.—The immediate settlem'ent in London is made
by a cheque or voucher, representing a transfer from one
account to another, but tliat does not cover all the work in-

volved, for the clearing banks probably make deposits in and
withdrawals from the Bank of England daily. Settlement

under our clearing system involves only one deposit or one

withdrawal daily, anJ that in large notes good only between
banks, so that the system cannot properly be called " cum-
brous " even as compared with London.

The London system has grown out of the unicjue posi-

tion of the Bank of England, and could proba!)lv not he

copied anywhere else in the world. Canadian banks would
not generally \)e likely to keep their resenes in the form of a
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depoHit with another bank, even if a bank willing to accept

such deposits should be found.

Liability ok Collecting Agent—Express Company.

Question 210.—A bank at Creditburg sent a promissory
note for collection addressed to ''The Express Company,
Duntown." The agent of the express company collected the

note and remitted proceeds in error to an endorser on the

note, instead of to tlie l)ank, whicli endorser made an assign-

ment a few days afterwards.

Are the express company liable? Can they escape lia-

bility under tlie plea that the bank sent the note direct to

the express company at Duntown instead of through the local

agent at Creditburg?

Or is the agent only jjersonally liable?

Answer.—Assuming that thcro were no instructions in

the communication sent with the note which would justify

the remittance of the proceeds to the endorser, the express

company or the agent would l)e liable to the owner of the note.

As to which is liable would depend on the extent to which the

express agent is the agent of the company. It woul'l seem

to us that as the express company liold him out as their

agent for their ordinary business, which includes tlie collec-

tion of money, they would l)e liable. They might soy that a

collection sent to him i)y mail from another point and not

through the local agent, is not within the usual scope of their

regular business, i)ut we doubt very much if that affects the

question of agency. He coUecteil the money on their l>chalf,

and the chnrge for the service was no doubt credited to them.

COLLKCTIOXS KkSPOXSIBILITY OK BaXKS KOR THR SELEC-

TION OK Collecting Agents.

Question 2'7.—A bank receives on deposit from one of

its custonicrs a s-ight draft which is sent for coUoction to si

branch of La Ban(|ue Ville ilarie. The latter remit by draft

on the head office, but i)efore th(> draft can Ik? presented the
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institution clos-sd its doors. Can the first bank look to it»
customer for tlie amount?

Answer.—'l^he cases make it clear that unless the bank
sent the bill to the Banque Ville Marie at the request of the
depositor, they are responsible for the conswiupnces of send-
ing it there.

"Cut" Collection Rat^s between Banks.

.
Question 21S.~l recently received two letters from a

branch of a certain Canadian l^ank offering to make collec-
tions in the town and vicinity (where it had recently opened),
first at 1-10 of 1 per cent., minimum lOc. and later at l-ic'
minimum, 8c., evidently desiring to take this class of business
away from a bank which had been establishwl at this point
for many years. I replied that we were (juite satisfied with
our {)rcsent arrangements for collecting, and had no inten-
tions of making a change.

I would Im' glad to have your opinion us to the pro-
priety of the action of a bank in cutting rates in this
manner.

Answer.—'Yhii mcnbers of the committee are unanim-
ously of opinion that competition of the kind referred to is
most inadvisable, and that bunks should not help it on by
accepting "cut" rates. The .piestion is, however, one re-
specting which we could scarcely do more than express the
views of the members of the committee unofficially.

Collections.—.\ Cask ok XwiLKiKxcE ox Pakt of Col-
lecting Baxk.

QuesUon Jl!).—A bank on presenting a draft for accept-
ance is tendered a post-dated cheque for the amount. This
it holds, together with the unaccepted draft, until maturity,
when the chcjue is dishonoui-ed. The bank having failed to
notify the drawer and endorsers of the draft that it had not .
been accepted, does it lose its right of recourse against said
drawer or endorsers?

c.n.T.—i I.
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Answer.—We think the position is that the collecting

hank has allowed all the parties on the hill to be discharged,

and that it has no recourse except to make the best it can out

of the dishonoured cheque.

CoLLECTioxs Sent to Private Bankers.

Question J20.—A current account customer brings iu a

uote for collection, made payable at a private banker's office

in a place where there is no chartered bank. He is told that

the collection will only be forwarded to the private banker's

at his own risk, and the following notice had been placed in

his pass-book when his account was opened, viz.:

All bills, notes and other securities left with the bank

for collection will be collected at the risk and cost of the

partiw IfcuVing them, the bank only holding itself re-

sponsible for tiie amount actually received by it, and not

for any omission, informality or mistake occurring in

collecting them.

When tlie note matures a partial payment is stated to

have been mode on the n ^'> to the private banker who fa. ^

to remit the money, and also fails financially, suspending

payment the day after the payment was made.

(1) Can the customer bring suit against the bank and

recover the amount paid on the note, but not remitted by

the private banker?

(2) Would not tiic customer have a chance to recover

the amount from the maker of the note? In making the note

payable at this private banker's office, did he by so doing

appoint liim the collecting agent?

'IT.e note was returned to the customer, and of course

no charge was made by the bank.

Answer.— (1) Tf the understanding with the customer

was clearly that stated, then he niu?t be taken to have au-

thorized the employment of the private banker as his agent

to make the collection, and must lioar any loss that may
result therefrom. On proof of the conditions upon which
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the collection was received the customer's suit aKainst tl...
bank must fail.

(a) The customer has no remedy against the maker of
the note. Flaving authorial the emplovment of the private
banker to collect the note, anything paid the latter bv the
maker is in effect payment to the cu>itonier.

The fact that the note was made pavable at the private
banker's office is immaterial. The liability is placed upon
the customer by the parole agreement, etc., at the time the
note was handed in.

We might add thai the law is quite clear that where a
bank selects a collecting agent of its own accord, without
askmg the customer for instructions, or putting on him th-
risks involved, it is responsible for the agent's acts.

Where a customer discounts with a bank bills which can
only be collected by sending them to a private banker, it
might seem reasonable that, as the semling of them to such
agent is a cour.^ forced upon the bank by its customer's
manner of doing business, he should 1k> responsible, but th-
aw IS clearly otherwise, and most banks, we think, now take
the prcaution of ro.|uiring customers who discount or lo*l<re
for collection bills payable at such points, to give a letter
of indemnity on the lines suggested by the notice clipped
from the pass-book.

Collections Sent to Private Bankers.

QuesHon^JL-A bill for collection is sent bv a bank
to a private banker, who is a customer of the bank, there
being no chartered bank in the place where the bill is pavable.
rhe che.,ue received from the private banker in pavm;„t is
dishonoured. On whom must the loss fall ?

.4 m««rr.—Unless there was an understanding vith the
customer that the cheque sh<,«l,] be sent to the collecting
agent employed, of such a character as to make it clear that

.

he had approved of the selection of the agent, the bank must
bear the loss. This jwint was fully dealt with in our renlv
to Question 220.
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Keys and Coubinatioks Lodged with another Bank.

Question 222.—The manager and accountant of a bank

hand to another bank in the same city a sealed package re-

presented to contain duplicate keys and combinations of all

the locks in the office, with the request that they be held in

safe-keeping, and delivered only on the joint order of offi-

cials acting as manager and accountant respectively, who
may be in charge at any time. In case of the absence or

incapacity of manager or accountant or both, would the cus-

todian be justified in delivering the package to other officials

who might for the purpose claim to be acting? If so, would

not either of the applicants be greatly assisted in obtaining

fraudulent possession of keys or combinations?

Answer.—Wc think that the bank holding the package

would only be justified in delivering the same strictly within

the terms of the conditions oi. which it was lodged—that is*

" on the joint order of the officers acting as manager and ac-

countant who may be in charge at any time." As to who

should be considered to be acting in these capacities is a ques-

tion of fact depending altogether < i the circumstances of the

particular cat^e, and it would be impossible to express an opin-

ion witliout knowing all the circumstances. If the officials

claiming the package are, as a matter of fact, acting as man-

ager and accountant, and in charge at the time, they are

entitled to the parcel ; if not, they are not entitled to it.

Sigxjvtcre of a Company withoit the Name of the

SioNixo Officer.

Qupftlioii JJS.—Where a party trades under the name of

a company, as for instance, " The Canadian Iron Company."

is it sufficient for him to use tlie name of Mie company in his

signature, without the addition of his own name?

Answer.—Legally such a signature is sufficient, but prac-

tically it is open to many objections.

'm
.ToiN'T STorK CoMrANirs—PowFJJs OF Offipeks.

Question 22Ji.—The shnrohoiders of a company incor-

porate<l in Ontario pass a liy-Unv authorizing the directors
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to appoint a president and other officers, and declaring that
the president is to be the manager of the company, with
pouer " to exercise all such powers of the company as are not
required by law to be exercised by the directors or by the
company in general meeting." Would this by-law empower
the president to sign cheques, acceptances, etc., on behalf
of the company ?

Answer.—We think that the by-law is quite sufficient

for the purpose named.

Press Copies v. Carbon Copies.

Que.iiion 22-5.—The practice of filing carbon copies of

t3rpewritten letters instead of copying them in letter books

seems to be growing. I would like the opinion of other

bankers as to the convenience and safety of the practice.

The use of the copy in evidence is a matter to be considered.

The letter press copy, owing to tb-: order in which it comes

in the letter book, presents in itself evidence of its genuine-

ness, while a carbon copy might cnsily hi- fabricated.

Answer.—There are no degrees of secondary fvidence

—

a letter press copy and a carbon copy stand in precisely the

same position in regard to admissibility as evidence, and if

the loss of the original be proved or its non-production

otherwise properly accounted for so as to lay the foundation

for the admission of secondary evidence, the question would
be simply one of fact, viz. :

" is the carbon letter a copy of
the original?" The same question would be involved if the
letter press copy were offered. If the contest were upon the

existence of the original or as to its date or when sent, etc.,

one can readily see that the letter press copy, appearing in its

proper place, would in ordinary circumstances be a stronger
piece of evidence than a carbon copy, but if the contest were
as to the contents of the original neither the letter press
copy nor the carbon copy would prove itself. Evidence
would have to be given on this point, and if the contest were
keen it might be easier to throw doubts upon the accuracy
of the carbon copy than upon that of the other. Still the
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quo8tinn would b*- one of fact and in the majority of ca«eB it

would be a8 easy to prove the one a« the other.

C'C'RHENCY OF CANADA CONVERTIBLE.

QueMion 22(1.-1% the currency of Ca ida a convertible

or an inconvertible one?

Can I take iH.noo in legal tender note? to the Receiver-

General and ''.eniand };"ld?

Can I demand gold or legal tenders for bank notes if I

present them at place of issue?

If I present them at a country branch, can I still insist

on l)eing paid in gold or legals?

Section 57 of the Bank Act provides for payment of

$100 in legals wliei. demanded, but I cannot find answers to

the above in the Act.

Answer.—The currency of Canada is convertible. The
Government will pay gold for legal tender notes when pre-

sentixl to the proper officer, and the banks are bound to pay
gold or legal tenders for their notes when presented at the

place of payment. Whether or not the bank is Iwund to

redeem its notes in gold or legal tender at any country

branch depends upon the terms of the note itself. In prac-

tice they are usually made payal)le at the head ofli' i- only,

and while the bank is bound to receive them in payment of

debts at any office, it is only Itound to redeem them at the

place or places where they are made payable. There is a

further provision as to the redemption agencies.

Section 57 of the Act does not touch this question. Its

effect would ay)]M'ar to be merely to iinpose on banks the duty
of paying up to .$100 in legal tenders, and so far to deprive

them of the right to met't their obligations in gold.

P.vit YALtE OF Foreign CrBREXciES.

Question 227.—I* there any recognized par value for

francs and marks?
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Anm-rr.—'Vho value of francs and marks h fixed by the
Oovpmor-(ipnoral in Council, for customs purposes, at 19.3c.

and 2.J.8C. ris|)ectively, but wo doubt if this can be properly

called u " par value." The value of a sovereign is fixed by
section 'i of the Currency Act at $4.8ti 2-3, and of the Ameri-
can gold coin by section 7 at their full nominal value. The
only way in which a value could lie fixetl for francs and marks
which might be termed a par value would l)o a proclamation

under the same section. •

Days of Grace in Exoland.

Question JiS.—How many days of grace are allowal in

England on bills drawn (a) at sight, (b) nt three days'

sight, (c) at sixty days' sight?

Answer.—A sight l)ill payable in England is not en-

titled to days of grace, but is payable on demand.

Bills drawn at three days or at sixty days' sight are en-

titlwl to three days' grace.

r>EBKXTt UKS UkU) BY A BaXK AS COLLATERAL

—

NeGLECT
OF Baxk to PnKSEXT Cori'oxs Promptly.

QueMion 22l>.—A Imnd with coupons attached is held by

a hank as collateral security. They ncgloct to collect the

coupons as they iiiature, and ultimately when the bond

matures it is found to be uncollectible. The customer claims

cre<lit for the overdue coupons. Is the bank responsible?

Answer.—The relations between the bank and th(> custo-

mer ari' scarcely indicated with sufficient clearness to enable

us to answer this (piestion definitely. On the bare facts

stated we should say that as the customer was not entitle*! to

receive the coupons, but was l)o»ind to leave them or their

proceeds with the bank as security, the duty of collecting

them fell on the latter. If then, as a matter of fact, ths

coupons would have been paid if duly presented at maturity,

the bank would be responsible for the loss caused by their

non-presentation.
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I)E»KXTrRE8 IttMien WITIIOt'T COITPONB.

Queaiion JSU.—A trading cnnipany makcit an issue of
debenture!*, i«oeured hv iiiortKage, over all its property, to

which <lel»entMres no couponn are attached. Apart from the

question of the value of the property of the company, would
such issue l)e looked upon as a desirable security for ad-

vances by a bank? If not, why not?

Amurr.—M is not made quite clear whether the quen-
tion has relation to the fact that the debentures are those
of a trading company, or to the fact that no coupons are
attached.

As to the former we do not think that the debentures of
a trading company are good security for the bank, for the
reason that they are usually extremely difficult to sell.

As to the point of their not having coupons for the
interest, that might or might not be a serious objection. It

would no doubt in any case impair their selling value, for
people would in such case have to -»nd the debentures every
time thoy wished to collect the in, st. and if they were
payable at a distance from the place where the holder re-

sided, this might be quite a serious item. We do not, how-
ever, see any other objection from this point of view.

XoTK Pelivkrkd wiTHorx Endorsement.

QveMlon 2.^1.— {\) Is the maker of a note which is

overdue protected in the payment of the same, to any one pre-

senting it. upon having note delivered up to him without
the endorsement of the payee?

(2) Can such possessor of a note (the note not having
been endorsed over to him by payee. W could not. I take it,

be considered the holder in law), he be Tom, Dick or Harry,
enforce payment by suit Sfrainst the maker without obtainiiig

the payee's endorsement?

Ansirer.—Thc question involved in each case is whether
the party in possession of the note is the owner of the claim
which it reprcsentb. He might become so by an assignment
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u well a* by endorsfinont. but unlcM he i» able to show u
good title to the note, he has no right to collect it or to »m
the maker, and if, an a matter of fact, he has not a good
title, tiM' iriaker would n<»t 1m' protect«l againxt the true
owner if he paid the note.

Peposith bktwkkn Banks at Points wheuk therf. is no
Clearing Hoi-se.

Question ,'52.—Two bank^ at a point where th«Te i» no
clearing house, exchange depoxit^ In'foro eleven o'clock each
day. (1) I* it p«>rmi«»ible for either to make a second de-
posit before three o'clock, or should second deposit, if al-

lowed at all, he made l)efore twelve o'clock? (2) In case a
second deposit is made can the depositing bank, provided the
.balance is in their favour, demand a settlement on the same
day?

Answer.—la the absence of any local agreement on the
subject, either bank may make a second deposit at any time
np to three o'clock and demand a settlement che<jue. We
believe, however, that it is the practice of banks at most
points to make their deposits liefore a certain hour each
morning, and we think it desirable that this practice should
not be infringed.

Deposits for Benefit o.' a Minor.

Question 2.J3.—What is the best way in which money can
be deposited by a father to the credit of his son. age eleven ?

If the fadier placed it in his own name in trust for tiie

son. would that protect the money from his creditors?

Answer.—It seems clear from section 84 of the Bank
Act that ft bank may take a deposit for credit of sucli a
lad, notwithstan.Iiii<r bis age. and may repay it to him from
time to time without the intervention of any gunrdian. etc.
There is a limitation in amount affecting such deposits in
the Province of Quelwc.

If the money were deposited to the cretlit of the father
in trust for the son, the protection from tlie father's creditors
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woulil lU'jH'nd on whether the iikiiu'V wjw n-ally the proiwrty
of the Hon or not. Il' it were, the father^ <>rtHlit(ir!- ckuIJ

not toiiel) it.

Dkpomit fhom Minor.

Qinnlion Jdi.—KfferrinK to your answer to Qtiootion No.
2'M, yoii (?ive the impri'ssion tlmt there in a limit to the

aiiKiiiiit which may Ih- r«veiv«'«l on (le|>o>iiti< from minorn a*

applyint! to Qiu-Ikh' I'rtivinee <nily. I hove Wt-w iiift»rm«] that

the Rmount i* liiuitiHl to Ht.VHi nil (>\er th( Dominion. If I

am w ronn kir^diy aiivi.-i me.

.4 «*«•«•/•.—S(rtion St of the Hiirik Act |H'rmits the

amount of $.')('o to 1m' iuld on '1epoi.>^ at any time from
niiiiori* and otin rs lejraily (lel)arr«^l from iiial<inj{ coritrncts,

when s'uh ilepi>^its are not pen itted ^ tlio law ,>f the

Province in wiiicfi the dc[M>sit is made

If tile I'ntvificial law c len not n -trict such trnp'-.i. fion*.

the ,,ink .\ct iliit - not.

Dkiosit in N Mi OF A R. IN ('\.m; OK Dkvth P.»yabi.k to

Crkihtohs to (Iahnish thk Moni:y8.

Qiiisli-jii J.i.'i.—A H ileposit:- money ai- follows: "A B
for (' I'

*"
liHt (' I) I., have n<> |)ower to ilraw. Can a delr, t

.uaniisl, h'. monc for a jtrivate dclit of A B?

Ansinr.— If thi' moiiiv, .is a in tter of fact. i~ A !''

money, it can 1m ;;arnished. If it is (' l)'s money. of_whic*i

.\ B i:> trustee only, it caniioi lie luucii.i! Iiv A B's creditor

I>Ki'(HiT IV N \MK OK A B I Task « Death rwABi.i to

C D.

(Jill ^f!-'ri J.i'i— I- .! dep().-\t receipt payahle tr, .

ease (if death to (' 1) liirai:' Would '' I) ii can'

death have a clear itle to -, >• amount irres|)e<>ti\

will which A B miirht uiake'r

A •>*

' anv

An.^-iriT.—We I ink that a- lietween tin ,. K ani (' D,

r I) would lie ciititlt'd to 'he amount on the deHth t A R.

Of course, in point of fact a~ In'tween A B an^ (' It tni money
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niiRht U'long to on, or oth. of UiHr... or a* tietwwn them nnd
(^nu. Ntranp-r it ..i^ht U ionjr to -uch -araiigcr. it would
Iw ojM'ii to the \)nny really fntitiwl in «urii ewe to mlvi*e
thi' bank of hii< rijrlit* nntl cldini the monpy. and in -iieh

event tiu- safe «-oiir-c would «i>eni t<i lie ffir the bank, if pos-

iible, to pfl\ the HMMiey into court or. failing thai, t.. take

interplemlcr proceetlinsr^

AccoiNTs IS Names ok " A B, SiiKRirF." anmi " C D. Tn? 8T

ArcOINT *•—RiOIIT OK A Baxk to Charok tiikhkto

PERHOXAL A<'fElTAXf.E8.

Qutafion 2S7.—M a draft i* aeeepted by A B and (' l>

li'ilividually, A B hnvinjr an n. . ount -f vied " A B. -Iieriff,"

and C D a trust an unit, neither of them having un in-

dividual aivoun' is it mnessary for A B to accept it " A B,

sherifT" iiml " (' 1>, trust aceount," liefof"' tiie draft- may !«

chargrd to tlu 'r r<'spct!i\c acmunts?

Anawir. ' would not U' safe for flu- bank to ap|>lv

to jinyment o; „ draft icocpted i y A B and C 1) individunllv,

etfci ts deposited as stiif»'d. at nil events wit!i.»ut further auth-

ority than appiars !|mmi 'he faee of tjic acceptance wliiih

prima fnrie in n< ' to he eonsidend as <lrflwn ajfainst either of

the accountf' mentioned.

Deposit Aci hnt ' \ Trist " — Execitor's Right to

\ iTHii' \w Finds.

Qui 'ion -'.IS.—Wher.' a client of a hank opens an ac-

count in his own name " in trust."" and di' - when theaecount

is in fun <, <an his cxiHiitor yive a vnh , diseharjre to the

bank by -ij:ning an and sq •' in rust ' iiy his e.xccutor so

and so?

Suh-s.
,
fion ','. stvtion 84. BaiA- .\<t. (1<x>8 not state that

a depo.«itor"s executor has tlii.« power; does it inijdv it?

Answer -The fact th;it the testatci was a trtstc. or

that tile aeeoiiiit was in ,"i;- nanit' •• in trust " does v alter

the [lowers of the exci-utor. ' nr^f^j-HK ,at
'

should sign, not the testator

adding thi words " in tru
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Dkposit in Name of Deceased Minor.

Qaeation 289.—A minor (resident in Ontario) dies

leaving a balance in savings bank. Can the father of such
minor draw the money? What is the legal course to pursue?

Answer.—Money at credit of a deceased depositor who
was a minor at the time of his death, can only be legally

drawn by his administrators duly appointed. There may be

cases where it would be reasonable to pay the amount to

the parents, but such payments could only be made at the

bank's risk. Tender the present procedure in the Surrogate

Court letters of administration for an estate of trifling

amount can be obtained at a nominal charge, we believe $2.

ACCOI'NTS IN THE NAMES OF MINORS.

Question 2J,0- (1) What is the Ontario law relating to

money deposited by minors ?

(2) Which would you ndvise—the opening of a savings

bank account in the name of a minor, or in the name of a

parent or guardian in trust for the minor 'r

Answer.— (1) There is no general law in Ontario re-

specting money deposited by minors, but under the terms

of section 84 of the Bank Act, hanks may receive deposits

from minors, and repay them to the minors at any time.

(See the section referred to, and note the limitation where a

minor could not, except for the section, make deposits).

(2) Notwithstanding the authority given by the Act,

we would think it prudent to take a deposit in the name
of a parent or guardian in trust for a minor, rather than

directly in the name of the minor. This, however, would

apply only in casts where the minor is quite young.

Deposit in Name of Deceased Execittor.

Qupstion 31)1.—A bank issued a deposit rpoeipt in John
Jones, executor. .Tohn Jones is now dead. Tlie deposit

receipt is not mentioned in iiis will. Are his executors

legally entitled to withdraw the money?
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Answer.—The executors of a sole trustee or surviving
trustee become the trustees in his place and consequently have
authority to deal with the deposit which he held in hi's life-

time as trustee. As the deposit receipt mentioned was not
the testator's own property, it would not, of course, l)e men-
tioned in his will.

Account in Name of "Estate of (Ohn Smith," the
Latter Beino sti Living.

Question J42.—(l) Is it usual to open accounts in name
of •' Estate of John Smith " or " Succession of Jean Smith "

while John Smith is living?

(2) If so opened by another, should he not show written
authority to transact Smith's business?

Anm-er.—We may say that it is not customary to open
recounts in this manner, although there is nothing to pre-
vent anyone from conducting his own account in such fashion.

(2) The party operating an account in this style on
behalf of someone else should, we think, be required to pro-
duce written authority.

Trist Deposits—WiTirDRAWAL by One of Two Tristees.

Question J^-i.—Xre we to understand from sub-section
2, section 84. Bank Act. that a deposit iu the names of two
parties can bo withdrawn liy one of them? If one of the
depositors died would not his legal representatives have to
join with the survivor in order that the bank might properly
pay over the money?

A nsirer.—The section quotetl refers to trust deposits, and
its terms would seem wide enough to protect the bank in
paying such a trust deposit to one of two trustees. We have,
however, hitherto expressed tlie view that it is not altogether
wise to reply on this section of the Bank .\ct, and we do not
think that it is the practice of the banks to accept a receipt
of one trustee in such cases. If, however, one trustee is dead,
it is quite clear that the surviving trustee has entire control,

and that the legal representative has no rights, so far as ths
bank is concerned.
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AccocNT IX Name of Two Executors.

Question ^'U.—An account stands in tlie name of two
executors. Is it not legal, according to the Bank Act, for
either alone to draw?

Answer.—U the circumstances connectetl with the de-
pos^it show that it consists of moneys held by two e.xec.utora
as such, probably either may draw, though it is customary
and safer to require both signatures. But if there is an ex-
press understanding that both are to sign, or if such an
understanding might be implied from the circumstances con-
nected with the deposit, this would, of course, alter the case,
as the provisions of any contract must be complied with by
the bank.

The law in Ontario empowers any one executor to with-
draw money standing at credit of a deceased depositor, but
if money were deposited to the credit of the executors, it

would be safer to nHpiire the signature of all. It is diffi-

cult to say what effect sec. 84 would have in such a case,

but as in cashing a cheque drawn (e.g.), by one of two trus-

tees the bank would take on itself the burden of disproving

any claim set up by the other that there was an understand-

ing that both should sign, it is clear that it would l)e taking

a serious ript quite unnecessarily. Sul)-section 2 of sec. 84
may be held to be confined to case^' where, but for that sec-

tion, the bank could not take the d' posit at all.

Account ix Name of "Job Smitk, 'Sheriff.'"

Question :iJ,5.—Job Smith, sberiff. places a sum of

money in current account in his name as sheriff, the money
deposite<1 l>eing court funds. Smith is dismissed from office

and a successor appointed. Would n bank be justified in

paying Smith the amount on his checjue signed '• Job Smith,
sheriff "—he no longer holding oflice—or would an order
from tliv! court 1h> nwessary ? Or again, could the bank pay
his successor without incurring liability?

.insuvr.— Iniebs the bank has had some special ar-
rangement with the tSeriff. covering an intimation that the
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money at his credit is official monev pavable to himself or to
his successor in office, or unless* there is some local statute
which controls the matter, the deposit in que>'tion must he re-
ganled as one which is repayable to Job Smith personally.
I nder ordinary circumstances where an amnint is opeiu-d
in the name of " Job Smith, sheriff," the word " sheriff

"

must be regarded as a mere description.

Deposit i.v Xame of "A B, Shebiff," or "A B, Assioxee."

Question 2Jfti.—X deposit account is opened in the name
of "A B, sheriff," and anotiier in the name of "A B, assignee.'
On A B's decease to wliom are the moneys in the accounts
payable ?

A nxiver.—Moneys standing at the crcnlit of "A B,
sheriff." or "A B. assignee." can only be i)aid out on the
cheques of his executors or administrators, unless there Ir-

some local statute otiierwise providing.

Mon-eys Deposited in- Thist—Higiit of Bexeficial
Owner to Control.

Qiiextion U7.—\n account is opened in the followin-
name. "John Smith, in trust for Springtime Fire Bri.'ade"
In accrdance with the rules of the Fire Brigade, ail cheques
have to Ikj countersignetl by W. Brown, chief. Smith draws
a ch«|ue to his own order for the balance of the account
without Brown's countersignature. Is the liank justified in
refusing this clieque until countersigned? What is its posi-
tion if it should pay it without Brown's signature?

Amwer.—\i is not apparent from the statement in what
way or for what purpose the by-laws have been comiiumicatea
to the bank, but it would swm clear that the facts justifN-

the bank in refusing to pay without Brown's signature?

The bank's position if it pays the cheque without Brown"<
signature would depend on the circumstances. If it could be
shnwn that ti.e .loi.<wit un- made and lu-ld ii[.„n the sp.x-ial

eontract that cheques uiM)n it >hould In'ar Brown's signi.tur'«

«8 well aa Smith'.*, we think it would be difficult for the
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bank to ei^cape liabiiitv for practicary joining Smith in a
bi-each of his trust. It seems needless to say that it is un-
wise to take a dejxwit without having it inade quiie plain on
whose order it is to be repaid.

Trust Accounts.

Question J4S.— (1) Is there any objectiun to opening an
account in the following form :

' Mary Brown, adniinistra-

tri.x, John Jont:;, attorney," the power of attorney from Mary
Brown to .lohn Jones being duly lodged with the bank?

(2) If John .fones should draw a checjuc for the balance

of the al)ovi' account, and deposit it to a new account as

folh)ws: " Jo*m Jones, in trust for ilary Brown, administra-

trix." woidd the bank be under any rc!iponsil)ility for per-

mitting such u tiansfer?

(;<) If Mary Brown should revoke the power of attorney
referriHl to in Qu(»stion 1. would that atfect John Jones' right
to draw against hiji trust account?

(4) Would the bank iM> justified in refusing to pay the
amount at cre<!it of the trust account to John Jones, if so
instrurted by Mary Brown?

Amwcr.—d) The account in this form, although ir-

regular, has nothing i.i it to which objection need i)e taken.
We tliink it must be n I'r-vdcd as the account of Mary Brown,
administratrix, with a statement that John Jones holds a
power of attorney lo draw cht^|ues upon it.

(2) The transfer of the balance to the account of " John
Jones, in trust." is one of those things for which the bank
might or might not be liable. He had certainly ul' power
to withdraw the mont>y. and he also had power, without im-
plK'ating the Imnk, in any way. to deposit money to a trust

account; l)ut we should think there is a danger in this case

of the bank Ix-iug held to bo a ])arty to any breach of trust

that imiy 1h> involved.

{'.V) The rev'xation of the power of attorney would not
affect .fohn Jiuiis' right to ilrnw cIuhiucs on his trust account.
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(4) We think that where a bank hau been made aware
for whose benefit the trust fund is hell, they cou' 1 not with-
out risk pay it out to the trustee agams; the instructions of
the cestui que trust. But she could not demand payment
from the bank. She nnwt take legal proceedings in the usual
way. The legal title to the money is in the trustee, and the
bank could not, except at its own risk, act without his auth-
ority. Under Ontario practice it can relieve it.<elf from any
difficulty by paying the amount into court.

Deposit Receipts—Xeootiability.

Question »'4«.—Are d.'jwsit receipts transferable by en-
dorsement ?

.i„swer.—T\w usual form of deposit rm^pt is. we tiiink
a rweipt for money, and an iimlertaking to '' account " for it'
and not an unqualified promise to pav it. A document rea.U
mg "Received of £ to account for on de-
mand has been lield m)t to be a promissorv note; and otli.T
cases where the agreement was to • account " for monev have
iHvn decided in the same way. We think therefore that a
deposit receij)! in the customary terms would not be trans-
ferable by endorsement in thr same way as a note would l)e

transferable.

Xeootiability ok Deposit Receipts.

Question .'.70.—Reforring to my en(|uir\- as to tiie nego-
tiability of deposit receipts ((^.estion 2W). subjoine.! is a
copy of the wonling of the receipt which I had in mind:

Receiviil from J. Smith on deposit, for a periivl
of not less than, three months from this date, and sub-
ject thereafter to ten days' notice of repayment or with-
tlrawal, the sum of one hundred dollars, to l»e accounted
for upon surrender of this certificate to J. iSmith with
interest (until date of notice only) at the rate of three
JHT cent.

.4«.«/vr.—With n-gar.1 to the receipt in the f..rin sul)-
mitted. we should not suppose that such a receipt would !«

C.B,P.— 11.
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negotiable. It would only have that quality if it could l»e

held to be a promissory note, and we think that under the

rulings in the cases referred to in the reply to Question

249, the promise to " account " for the amount to J. Smith

cannot be held to be an unconditional promise to pay to

the holder of the receipt. For the same reason it is not

transferable by endorsement, in the sense in which that

word is used in the Bills of Exchange Act, but the claim

which it represents may be transferred by a simple assign-

ment endorsed on the document by the depositor.

The practical questions arising out of these points are as

to the obligation of the bank holding the money to account

for the same to an endorsee, or its rights if it should make
payment to an endorsee.

A mere signature in blank is not in itself authority

to the bank to pay the party holding the document, and it

would prol)ahly not protect the paying bank if, as a matter

of fact, the party receiving the money had no right to receive

it. An endorsement in blank might, however, be a very im-

portant link in the chain of proof advanced by the party hold-

ing a depo:iit receipt so endorsed, in support of a claim that

ihe money had been duly assigned to him. This does not

affect the bank's right to refuse to rwognize the assignment

without further proof.

If the receipt is endorsed by the depositor " pay to C D
or order," payment to C D would probably be good, as such

an endorsement would doubtless Ite held to constitute C D tin?

agent of the depositor to collect the money, and the deposi-

tor could not dispute what was done in consequence of his

own act; I)ut, for the reason mentionetl below, it would be

well to take the endorsee's receipt for the money as "on

behalf of" the depositor.

If the receipt is presented for payment by another bank,

bearing the endorsement of the depositor either in blank

or with an order to pay to such bank, payment might, no

doubt, 1)0 safely made to the bank presenting the receipt,

but it would Ik" well to require a receipt for the money in
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Which it is declared that the rK-eiving bank is acting as an

"f A B (the depositor) the amount of the within deposit re-
cx..pt and interest." The object of this is to ensure that^f
there is any mistake in the matter the bank receivin« th^money will be liable either to the depositor, as for money re-'
ceived on h.s account, or to return the amount as paid under
a mistake. It is to be notwl that a jfuarantee of the endorse-
ment does not cover this point; that merely protects against
forgery, and does not guarantee- that the bank has authority
to collect the amount.

Deposit Receipts « xot Traxsperable."

Question i>.5/._Would not the bank's responsibility as
to the proper disposal of moneys held on deposit receipt be
lessened if the words " not transferable" were omitted from
such receipts?

Ansu.r.~\\o think not. A deposit receipt as ordin-
anly worded, in which the bank indicates that the money
" will lx> accounted for." is not transferable in the sense in
which promissory notes are transferable. TJie addition of
the words "not transferable" does not alter the effect of
the form

;
it merely calls attention to its nature. On the

other hand if the depo.«it rw-eipt were so wordeii that it
was m effect a promissory note, and so negotiable in the
ordinary sense, th.. bank would !« liable to any holder of
the receipt to whom it might be negotiate*!, and" would lo*e
some advantages, as, for instance, the right to hold the
funds against a debt of the depositor.

Deposit Receipts-Di-ty of Rakk when Depo.sitor
Proves Loss or Destrictiox of Same.

Question ^.I2.~l am advis.-d l,v , leading solicitor here
that a bank can \yo compelled to p,iv the amount of a lost
.leposit receipt without a Imnd of indemnity, on the -round
that the deposit receipt, not being tran.sferable. but pavablo
only tc the depositor, his receipt for the money is sufficient
ALSO that no provision is made in the contract as e.xpres.*«l in
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thv deposit receipt respecting a l>nnd to be given in catie of

l08S.

I rihould Ih- glad to know whdt the counnol for tlie Asso-

ciation tiiinlcs on this {loint.

Answer.—A deposit receipt in the ordinary form is not

negotiable and is a mere evidence of indebtednesa by the

bank to the dejiositor. The loss of the receipt may incon-

venienw the depositor in proving to the satisfaction of the

bank that he is the perstm entitlwl to the payment of this

indebtetlness ; but if he were able to establish his right to

the deposit by other evidence, the bank would have to pay

him. It would Ihj no defence to an action by him against

the bank to recover the amount of the deposit that he had

In-en given a Rt-eipt not negotiable, which receipt was not

forthcoming; and he couhl not Iw com|)eile(l to give a boiul

of indemnity U'fore claiming payment. If there were any

spe<'ial terms in the deposit rtHfipt which he would have

to comply with iteforv claiming payment of the deposit, he

would of course have to comjjly with them ns a matter of

contract ; but the legal position *vith respect to the effect

of spivial terms would have to Im' considcre<l in view of tiie

e.xact terms and of the circumstances at the lime.

If the receipt containinl the usual (ihrnse " fiftiH'n days'

notice of withdrawal to Im" given, and this receipt to be sur-

renilered Itefore paynu'nt is uuide."' it would certainly be a

conditiou of the contract that the receijit should be sur-

rendere<l before paynu'Ut i'«n be demanded, and priwa fnciv

the bank' woultl 1k' justifii-d in refusing payment until this

condition had been jx'rformetl; but we think that the con-

dition is one wliich would be held to iiave been discbargtHl if

the circumstuiii es rendered it impossible of performance as a

matter of fact. -'.ij.. if the rweipt had been burnt or otlier-

vvix! destroyed. The bank would in .such a case i)e acting un-

reason ibly if it refusal to accept a b<md of indemnity and

pay over the money, and if in an action brought by the de-

positt.r he proved tiu' destruction of the receipt, tiie court

would in all probability order the bank to ])ay the costs of

the suit.

lii:
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Dki-osit with Phivatb Banker Gcakanteed by a Bank.

Qm$tion ii6d.—Doe» the (guarantee of a deposit receipt
of, or deposit account with, a private banker come within the
powers of a chartered bank? Can a branch manager give
such a guarantee, and would he be personally liable if the
bank were held not to be liable?

Atuwer.—A guarantee of this kind k probably within
the *cope of the bank's powers, and binding on it if given
for a proper consideration. The right of a branch manager
to bind the Iwnk by such a guarantee depends on the cir-

cumstances; and the facts would have to be carefully ascer-

tained before an opinion could be expressed. The case
would, however, be so unusual and open to objection, that
the presumption would be against his authority.

If the bank proved not to be Imund by his act, he would,
if the guarantee was not in itself ultra vires of the bank.'
bo responsible to the crwlitor for any damages sustained
through relying on his implied warranty that he had author-
ity to bind the bank. If, however, the guarantee were held
to be ultra vires, then the manager would not be responsible.

The power of i bank to ent< i".io a guarantee will de-

pend upon the nature of the transaction. If the trans-

action bo one which '• appertains to the business of bank-
ing" within the meaning of section fi4 of the Bank Act,

it would he within the bank's powers.

It was held by the court in Montreal that a bank was
not authorized to enter into a contract of suretyship guaran-
teeing the payment by a customer of the hire of a steamship

under a charter party. Johansen v. Chaplin.

Deposit—Withdrawal of Same on Legal Holid.it.

Question 2.'H.—A gives his cheque to B in payment of
an indebteflness, on the evening preceding a legal bank holi-

day. The bank remains open for the trnTi*action of business

on the holiday, when A withdraws the balance at his credit,

thus cutting the holder of the che.|ue out of his money.
Has the holder of the cheque any recourse against the bank ?
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Hii« |)le« w uld U that he r 'irally awunip.! that tho bank
WBH not o|)i>n on the holiday and lii'ld his cheque until th«

first buninitii* day thiToafter. when he found the fundi had
bwn withdrawn.

Anmer.—A bank is under no obligation whatever to the

pay»t»« or holden «if unmarked cheiiucii. There u nothing
to hinder the hank iiinking paynu-utH to iti« cuiitonier« out-

fide of tho n'gular buxinti>H hourn, whether on a legal holiday

or not, and iti» note obligation '\* to pay itn euntomeru' chefjuen

when presented, if it then ha* funds in hand to meet'them.

RioiiT OF A Bask to Pay at a RitiNcii in Xova Scotia

A Dkpohit Rkckivki* \t a Branch in New BBt'NswicK,

rxDEH Lettehh of Probatk Ishi'ei) to the Defosi-

TOKs IX Xova Scotia.

Question ^oo.—A resident of Xew Brunnwick. having a

tIejMwit in a bank in that province, iiioveH temporarily to

Xova Scotia (whero he aUoowns jx'rsonal property), and dies

then'. His executor obtains letters of ))robate in Xova Scotia,

and applies for payment of the ilejMwit in Xew Brunswick

without proving the will in that province. The de]M)git

exceeds ^.'inO.

(1) Would the bank lie justifii"*! in making payment,
and

(,*) Would it have any pn»tittion under sub-section .\ of

swtion 84 of the Bank Act ?

Atisirrr.— (1) On the general principle that a cre<litor

may swk his debtor and jmy liiiii wherever he can find him
we think a bank holding n de|M>sit at a branch in Xew Bruns-
wick, may. through one of its branches in X'ova Scotiu. ])ay

the executor of the depositor, who jircscnts letters of probate

from the courts in Xova Scotia.

i'i) The case <lo«'s not it»me under section 1^4. seeing that

the deposit is over $.'500.

Deceased Dei'ositoh—Letteus of Admixistration—The
Bank Act.

QueMion ^'oO'.—With reference to section 84 of the Bank
Act, as amende*! l>y section -^0 (3) of tho amending Act of
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15MM), wluTe a dw.^Mfd (it'ponitor hat inorp than $500 at Hi»
cn>dit, and an ailniinistrator pnxluwa prc>|HTly ifwiu'd Ifttora
of adminwtration to the estate and deposit* with tlie hank
a copy then-of ax provid«>«l in Huch auh-mttiop, what further
cnfjHirie* nuist the bank make to ho wife in paying over the
.noney ?

Atuwer.—We might point out that iiul)-iwtion 3 in ap-
plicable where the will has been proven or letters of udminiiu
tration iwued in a country other than that in which the de-
posit has been made. In the abwjnce of this pr.)vi»ion an
administrator claiming, for instancf, under Knglish letters
of administration, has no right*whatever to demand pay-
ment of a dei>osit made in Canada. Where the amount ex-
t^HxU »•>()() ho must take out letters of administration in the
Canadian province where the debt is due. The amendment
empower* a bank to make payment where the total deiMisitcnl

does not exceed $.'>0(» on the letters granted outside of the
province.

Depositor—Wh ex Dkok-ihed.

Quivtlion J-'tl.—A marri«^l woman win. has some money
at her crwlit, lK-lieve<l to lie held In her for n church society,
dies, leaving a liusiiand and minor children. The society

claims the money. Whiit should the l)ank do? Would it he
liable to the children if the money were paid to the socictv?

Anm-er.—M it is «|uite dear that (he money was in fact
held hy the deceaswl in trust for the society, there would lie

no risk in paying it to the society. .\ Iwind of indemnity
should be taken, and the hnsliand's admission of the society's

rights. It would Ik- well also to have a statutory declaration

from mnw other |)er»<m who knows the facts. The children

could only gvt at the matter hy procurinj; letters of adminis-

tration of the estate. The administrator would undoul)te<lly

have control of th.> d.-[in*it, !>ut he would Ik- hrttind under
the conditions mentioneil to pay it over to the society; so that
the children would gain nothing.
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Dki-omitob ()1'»;kat»V( a BtsiNKSM Ar« '« N'l anh
so.NAi. Onk— Kiour m Bank to ^ft Ofk

I'EU-

(^Hution i»if(.—,t*)\m Smith, nu'rchant, .rutir a buKinfXH

account in liiM o«n naiii< with tho Iwnk, and al another

aorount «iih«f|uchflv. i-allrtl '• pcrMtnal amount." The flret

mentiomMl account in o* inlrawn w'lilc tiiorc iir»» furoi* nt

credit oi' tho h t. Can thi- l>ank retain »nffk-u'nt tuotU

from lilt' credit ir.nanw to c ver hin iinSiiiity '>n theovenlraft?

Would the rtvent (Ufixioii lu rlie ctt«> of itank of Rriti«h

•Vorth America v. ItichanlK * lliiev. luut iinv lH>aring ofi

such A caxe?

AnDUfr.— la thix caw Mie liaiunc'e in irui wninnt i- iliie

to John Smith, and tiu- ..alance in the i.ther due hv him.

The l«nk theri'fori? h,is a right to sit otr one as;ainst t'se

other.

Wo do not think the Britinh < omtnlii,, jml^nf in lias an.i-

••earing when the faetii are as in this i ai»e.

RiOiiT OF A Ravk t(i Uold Frxi>« AT l'i(i:i)i or \ Dkika-seb

DKI'OSITOH \0AINST rNMATtRED 0HI-I(»ATlOS.s Ol THE
Lattkr.

(^n/tKtion j-,{).—(\) A hank".- customer at his dtnth ha-
a deposit in his own nanio, i^'licvo to Ih> iii- dwn money-

Thi Hank holds unmatured pajx-r on which he i- a promi><*or

or eufiorser. Can the liank hold the money until this pap«>r

has riiatnretl and then charpo the gaim .jfjainst 'us account?

How if the estate is insolvent?

(2) How would it 1)6 if it were shown Hiat although the

money stixKl in h:- own name, it whs really trust mouoy?

Anxirei:— (1) The hank could not hold the money if an
e.Tecutor or administrator duly appointed should hring suit

for the amount l)efore the hills mature, hut would Ik' entitled

to set off any hills mati'ring hefore action brought. W« think

the saiH! n. r't would follow if the estate were insolvent.

(V; The fact that the money was trust iiinney, if not

known > the hank, would not affect the ti^rlit -^t off. (See
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I'liHin Bank of AuitnilU v. Murray Ajiwlin in the .foiir .^|

for April, 1.•-'.>».)

Rsru8At I'u Pay Money to l)Ki'ostroH NDEB iNFI,' KSit >;

i^i.fgtiun jno.—Clin a df|WM»itor ihkUt ilw intiuniK'

liqu.ir loyally draw hi* nioni'\ .it of hiH tmwngt bank a-

-

count ?

Haa such n dc-poBitor any jfouml ;., action a|{ain»t tlif

hank for refu"iii^' (<> pve the raon4v>

Jnxu •. — This iH a vi-ry ditTkii't <|^l•^ : to angw(>r. i

a depositor were so rnucli undL-r tiie inffiun. m |i<|u«»f- gi> to
be <|uitf inciipable of uii^i rstandinfr what li wan ,=»:ng. tti**

bank would j.rf)balilv n«>t b«> di*charjpvl b- i.JK Hij^natnr. to

A rect-'ipt for money p.ud to liini in that ndition If, I.. -

•'ver. he was luit -lifthtly under the influtnc-e. and fjuite ~tu-

•ible of what he was doing, the bank i-ould not refiiue.

Whether the depositor would bave t ground of at m
ajfainst the bank for ret -injf to >tive the money would depend
entirely upon the above i>ointi>. Tf the bank was ju«tifie«l in
refusing l>e<'auHe of bis unfitness to transact 'iu!»ine(»g, he
would have no elaim. If, however, fhev made the iriistiikc of
refusing when, Tiot'-ithntanding bis l)eing under the influence
of liquor, he was juite capable ..( t,an»iaetinjr business, the
. ilk would probaiily Ih' liable for damage^i.

Dividends—Rioiit of Directors to Pat Same.

Quegliiin Mil.—A loan company shows among its as-

set* $5,00(1 for costs <if charter, and $29,200 for organization
exj^nses, the 'atter having been increased somewhat during
the year. Would the dinntors be justified, in the face of
this, in paying a dividend to the shareholders? Their assets

do not much excee<l $3(»0,ot»0.

A nxirpr —'We right of the tlirertors to pay a dividend
depends upon the- state of the profits. A dividend cannot
lawfully be paid which would impair the capital, or while
the company is insolvent, but if there be profits on hand



1(>4 CASADIAN BAXKlSa PRACTICE.

they can be used in payment of a dividend. We think there

is nothing in the conditionn mentiontnl to prevent the direc-

tors from lawfully paying a dividend; the ex|)e<liency of it is

another (juestion.

BraiXEss Tilvxsacted bj- RA\Kt« for tiif Dominion Gov-

KBXMEXT.

Question ^tfJ- -Under the new regulations of the Post

Office Department, we nt'eivc a chetjue from the postmaster

daily to iake up the orders which have be<'n cashed by the

bank during the day. This chc'iue we iiave to remit daily

to Ottawa. In a bank with 'iO to 'iH branches, apart from the

lalMiiir involv*"*!, this would mean an addition to its |)ostage

charges of prol)ably $100 for the year. Do you not tiiink the

government siiould make some allowance for tliis extra ex-

pense ?

Ansirer.—We do not think that the banks should l)e ex-

pe<'ted to ilo work or incur expenditure in this way without

remuneration.

Cax.adian Hank .Votks axu Dominion Notes—How Pay-

ABbE.

(Jneslion JH-t.— Chii anyone presenting Canadian bank

notes at jilace "f issue demand gold for same up to any

amount, and simihirly with legal tender notes at the place

iif issue?

Answer.—.\nvone holding the note of a Canadian bank

niny dfiunnd gold for the same at the ))lace of issue. Tiu'

bank mav jiay in gold or legal tenders, at its option, but

^^ll'•".ld the party demand a ei'rtain proportion in legal

tenders, the i>ank must c<)mi)ly therewith. See sei-. .")7 of tiie

Bank .\ct.

The place of issue in most i-ases means the oflice of tli"

bank at wliicb the note pnrjiorts to Ik* issuetl. The practice

of the iianks in Canada now is almost altogether to domicile

the notes at the bead otilcc. \ banl' is not iKiund to pay gold

for such noti's at its branch oUiecs. i)ut it must receive them
at par in payment of any dei)ts due it. Siv see. '><i of the Act.
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Ah regards legal tender noteH, the government i^ bound
to pay their face value in gold on demand at the place at

which they are made payable.

Leoal Tender Notes—Payment under Sec. 57 of the
Bank Act.

Question Mi.—Would jou construe sec. 57 of the Bank

Act to mean that a bank may pay sums up to $100 in ones,

twos or fours only to a party who desires such a payment?

Can it compel one who domands payment in legal tender of

a claim for over $100 to take payment in ones, twos and

fours, or must the bank pay in large legal tendei notes or

gold?

AuKwer.—The creditor must accept in payment of any
obligation of the bank, no nuitter what the amount may he,

anything that is a legal fender, but the creclitor has the right

to say that to the extent of $100 in any jjayment, the Imnk
must pay him in (me, two or four dollar Dominion notes.

Kxcept in so far us the bank is controlled ijy the latter pro-

visi(m, it is in the same iK)sition as any other ''"btor. and
may at its option pay its obligations in small or large legal

tf-ndor notes, or in such coin as is a li'gal tender under the

C'urrencv Act.

M.vKHiKi) Wdmkn's Ski'aratk Estate.

Qiiculion Jil'i.— I)<H's a married wonuin who hr.s a separ-

ate estate render that estate liable when >he signs a note with

her husband, or has she to sign anotber pa|K'r showing she

intended to make her separate estate liai)!e by her signa-

ture? i'i) Does a married woman's name with that of her
husliand to a joint note, se« iire her dower to the bank dis-

counting the note?

Anmfr.— (1) We are adviseil that no spcvini d.-tlara-

tion on the part of a nsarried woman, that she intends to

bind her separate estate, is mvessary to make her under-
taking binding then'on. If she has, as a matter of fact,

separate estate at the time she signs a note, then her signa-

ture, either with her inisband or in any other connection,
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btnd» it. (%) The legal question affecting neparate estate

of married women and their dower rights in their huabands'

lands, are among the most intricate and difficult, and upon
them judges and lawyers are constantly differing. We lind

ourselves unab'», therefore, to give a satisfactory reply to

this query. L. would probably be held that an inchoate right

to dower in her husband's lands would not be separate estate

sufficient to make the pn>mise of a married woman enforcibic

if she had nothing else. The alM)ve refere only to the law in

the Province of Ontario.

DOWEH InTEBCST in ENrt'MBEBED IjAIOM.

QiteMwn JOG.—What general rule should be adopted by

a banker in estimating a customer's financial position, where
the assets of such customer consist of encumbered real estate,

taking into consideration the possibility of a claim for dower
against such lands? Tc what extent would the security of a
loan to such a ctistonier !« affected by his marrying subse-

(|uently to the making of the loan?

Answer.—The only general rule we can suggest is that it

should be assumed that in the event of the bank wishing to

come against the property, it would sell for much less than
the valuation put u|)on it; that the encumbrances would b*-

increased by interest, taxes, insurance jtremiums, etc.; and
that against any surplus then remaining, there would lie

chargeable the dower interest, which might exhaust the whole
surplus. Wlhat this nu>y amount to in money may be estim-
atcd by laking the pri>si'nt value, calculated according to the
usual tables, of a life annuity e«iual to one-third of theestim-
ate<l income derivable from the full value of the property.

Upon marriage the pr()|H'rty l)ecome8 chargeil with the
doner interest subjwt only to existing mortgages.

Dit.VFT .XrcOMI'ANIKD BY Bll.l. OK I.Ani.Vd KOK PaYMEXT—
SiRUKxnKit OF Hill of Laoixo to Dbawee to Enable
Him to Kxamine 0(m)I)s.

QiD'titinn Jti7.—A bank holds a bill for collection, with

hill of lading and certifitKl invoice attiiehc<l to Ih" surrendere<l

i
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on payment only, the goods being in bond. Is the bank jii«ti-

fi«Hl in surrendering any of the documents for the purjio.^o

of enabling the drawees to examine the goods, and what ri.>ik

would it run by so doing?

Amwer.—The bank would 1h> rcsfmnsible to the owners
of the bill tor any injury or low caused by its action. What
this might lie would depend altogether on the circumstances,
but the bank by acting against its instructions, clearly takes
on itself gratuitously whatever responsibility there may be.

Demand Draft with Bill oi- Lading "for Payment "—
Goods Delaykd in Tr.\X8it.

Qiirittion J6S.—A dcimind draft with l)ill of hiding at-

tached, to bo held for iiaymciit. i.« rweivod for collection.

The gmxls, owing to delay in transit, will not arrive for thre.-

weeks, and the drawee refu>es to pay until the gooils arrive.

Xo instructions have been given to hold the draft. Is the

c()l!e<ting bank excused from protesting it?

Aiimri'r.—'j'he dniwer would be dis<'harge(l if the draft

were held over without notice of dishonour being given liini,

and the colh-cting bank would be responsible for the bill.

Disiio.voniKD Dhakt.—HKiiiT OK Baxkkh to Ciiaihw: a
POHTI(»\ OK TIIK .VMOI \r TO TIIK DllAWEIi's " I'llIVATK

AcroiXT " wnKiii: tiikiii: aiik not Sikkkiknt Finds
|N His ItrsixKss Aitoint.

Quexiioii JiHi.— .\ . iistomer has two current nccounts

(one an ordinary business iiccount.. the other entitled "pri-

vate acrount"). .\ clieipie on aii outsiiU' point deposited by

bini, has Is-en disbououied. protesiiil, n'tnrn(><l, and cluirj^ed

back to his account, lint there an' not sutficient funds to

jiay it all. Is (he liank le<riilly jiistiliiHl in ciinrging bis

"private account "" with the balance of the item, or with iis

much of it as this iiccouiit will permit? No promise wns

made that bis " privnle ncconnt " shonlil not he charp'd hmk
if necessary (as well as the othiT account). witl\ any re-

tiiriUHl dishonoured item.
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Answer.—If the two accounts arc strictly as described,

that is, both accounts of the same party, representing money
lield in the same right, that is, not as trustee, etc., there is

no question that the bank would have a right to set off against

any balance in either account an overdraft in the other.

This is in effect what is proposed.

f*'

Payment of Ohioixal Draft, afteb DrPLicATE has heen
Paid.

Question 270.—" A " who resides in Montreal buys n

sola draft from his bankers on their Toronto l>ranch, payable

to " B " or order, and the draft was lost. The bank gives

''A'' a duplicate, which was duly ]>aid in Toronto. If the

original is subsequently i»resente(l for i)aymeut by an inno-

cent holder would the bank lie compelletl to pay it?

Ansu-er.—If the original draft rt-aches the bank properly

endorseil it has to l)e paid. The circumstances call for a

satisfactory indemnity before the duplicate is issued.

DhAFT PlKCHASEn KHOM A BaXK—DeATII OF PlHCIIASEB
BEFOHE DeLIVEHV OK DrAKT TO HlM.

Question J7I.—.V instomcr ordered and jiaid us the

money for a draft on Hung Kong, which we ol)tained from
our bonie othce. Before delivery he diwi. What is our posi-

tion in the matter? The draft is payable to a " ly in

Hong Kong, and we understand that our customer was for-

warding the amount on Ijehalf of otlicrs.

Answer.—We do notsw that you can do anything but

bold the draft until someone has taken out letters of admin-
istratiim. It is <|uite likely that it would be safe to send the

draft to the payw. but if for any r<>ason the payw was not

entitled to receive the draft you would by adopting such a
loursi' make yourst»lves responsible to the administrator.

.VnvicE OF Draft—Behi'onsibii.ity fob Delay.

Question ,':i._The B of H draws a draft on the B of T
with advice. " pay to the order of .loiin .lone- the sum of
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$ and charge to our account." When the draft is pre-

sented tlie hank say they have not received an advice. How
long must the cuHtomer keep it Iwfore he can enforce pay-
ment? Of course this does not apply to our drafts, but, as a
matter of curiosity, we would like to know the law on this

suhjett. Has there been any case decideil under English law
in this matter?

Amwer.—U drawei-s refuse to pay on account of want of
advice, holder has no recourse against drawee, but has imme-
diate nt-ourse against drawers.

Date ofSioHT Draft Lkft with Duawke Fon 48 Honti
ACCEPTA.NCE.

Qumt'wn J73.—U the hol.irr of a sight draft should
voluntarily leave it with the tlrawee for 4« hours for accept-
ance, and the draww- dates his acceptance on the last day
on which he holds it. must the holder, in order to prevent the
releast> of the drawer or previous endorsers, protest the draft?

Anxuer.—Yv^; this would Ik- a (|ualifie«l acceptance, and
should the drawiv not make the nw-essary change of date the
draft should In- protested.

DiiAFT. WITH Fiii.L OF La»ix<! .\TTAriiEn. Casiiei) by \

Bank. Has tiik .Vcckptok any KKtoniSE a(;aixst
THE Bank if the Bill of Ladixo siioiLn Piiove to
BE FOROKD. OH IF THE Uiiom AIIE XOT AS OnikKHKn?

QiDKliun JT-i.—A hank has cashed a draft witli bill of
lading attaduHl. the go<Hls being shippe<l to order of the bank.
Has the drawee any recourse against the bank if tlie goods
are not as ordered, or in the event of shipping bill being
a forgery? iWs the bank in any way guarantee its gen-
uineness?

Answer.—We think the bank assumes no responsibilitv
to the drawei- in such a care. He has lnvn instructed by the
drawer to pay so much money, which he has ilonc. Kven if

it Ik- said that the instructions wen- conditional on the docu-
ments attacluHl l)eing surrenden-d. this would involve nothing
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t:

furtlier tlian tlmt the bank should surrender the ducunients

rect'ivwl from the d awer, whatever they may be. We think,

howevir, that if the bank sliould negotiat(> tiie draft to an-
other bank, it might Ite held reiiponsible to the latter for the

>t<'niiin«>ni*fi of tlie documents.

DiiAFT WITH Bn.i. OF Lading Attaciikd. Sirortn Col-
LKCTixo Bank Pkrmit Dhawek to Examine Odods?

Qui'sCuiu J7'>.—A draft in rwcivi'd for colkKtion from a
western bunk with a l)ill of ladinj; "to order" attached,

instni(tioni< In-intf - surn-nder bill of ladinjr on payment."
!>riiwe«' asks for |H,'rniit to examine goods; lan colUn'ting

i)ank grtint it 'f

Atminr.—We do not think t!ie i)ank ought to interfere

in such 11 point without the ai)proval of the parties inter-

este(l.

DnAFT WITH TDK AmoINT IV Fl(5ritKS DiKKKUKXT FltOM

THAT TN Body.

(Jiuwlion J70.—The ninount of a dnift is cxprissed in

words in the IkkIv as $1.">(I. the figures in the margin iK'ing

^•i.")0, and is collected by a bank from the drawee at the

latter amount. Sosne time afterwards the drawei' discovers

the mistake. Flas he a right to i(><|uire the bank to repay

the $10(1 ?

Would the position of the parties lie different (1) if the

draft had been ilrawn on an agent of the drawee and he had
received the $->M), and ('.') if the bank which collected the

draft merely held it for oolle<'tion, and not as tlie owner?

Anxmt'r.—The sum deiiote<l by the words would Im- the

amount payable. The payment in excess of $1.")0 would be a

payment made by reason of ,i mistake in fact, and if the bank
were not a mere agent in the nuitter. the $100 would be re-

i-overed from the bank by the drawee.

If the bank were an agent. I)ut the agency were not dis-

clo>ed to the drawee, the same result would appear to follow,

unlos upon (lis<'overing the bank's principal the drawee chose
to pursue the principal, instead of the agent.
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If the bank were an agent acting for a disclosed princi*
pal, and the money received had been paid over to such
principal, then the remedy of the drawee would appear to
be against the principal and not against the bank.

Draft with Drawee's Address wrongly Oivex—Pro-
test.

Question 277.—\ dra«r< upon B in Rossland by mis-
take; he should have drawn on him in Nelson, where he has
a place of business and a residence. The item is sent for-
ward to Rossland, subject to protest for non-acceptance.
I>raft is returned protested for non-acccptancc. Inasmuch
as the drawee has no place of business or rc^^idence in Ross-
land, and the draft was never presentetl to him, where are
there any grounds for protest?

.Amuer.—\i would seem clear that the bill must be re-
garded as dishonoured by non-acceptance, and it was the
holder's duty, in view of the instructions (juoted. to protest
the bill. The matter works out in this wav:

If after the exercise (if reasonaitle diligence presentment
cannot Iw made to the drawee or to some person authorize<l
to accept or refuse ucce|)tiince on his k'half, presentment is

excused (41, 2 b). and the bill may be treated as dishon-
ourwl by non-acceptance (41, •>). The holder of n bill dis-
honoured by non-acceptance may, if he think- npot. t the
same (section TA). In this caw the agen, i, nolder
was instructed to protest, and would not have acted in accord-
ance with his duty if he Imd returned the bill without pro-
test.

Wonuixd OF SifJirr Dkafts.

r.>«/..«fw,, j:s.—\ .jjrlit ,lraft is ma<l,. by •• A "
ui)on

" B." (I.awii out payaiile to the order of . . |,„iik. imd
cashed \\\Mn the stvurity of the endorsement .t

" C" Is

there any .juestion regarding the wording of the draft ad-
versely affecting such security, and, if so. upon what grounds?

C.B.P !•?.
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Atmirtr.—Wi- eonsidi-r the endori»er ia a guarantor of

paymrnt, and that in caw of dinhonour he could lie effectively

sued.

ENIHIIWKMKNT I'I,AC-.K» ABOVK HlOXATrHE or THE pREfKBINO

Enuuhskh.

Question J7t>.—A signs a promisisory note payable to B,

B in order to get it discounted get* C to endorse. C'« en-

dorsement, however, u placed before B's on the note. Wpuld

C lie liable to B aa their endoraementa atood?

Answer.—{' would not Ik- liable to B under Huch cir-

cumstances, no matter how the endorsements stood.

FoHOED Endorsements—A Complicated Case.

Question JSO.—A Canadian bank wlU a sterling draft

on I»ndon to a customer. It is made payable to a person

in a foreign country. The draft is casRetl by a foreign bank

for a piTson who forges the payee's endorsement, which

bank in turn collects the amount through its London agent

from the drawee in I..ondon.

I'ndiT tln'se cinuinstances, has tin- purchaser of the

draft any right of action against the bank which drew it?

We presume not, but if so. what remedy has the owner of

the draft?

.Answer.—The purcha.ser has, as you assume, no right

of action against the bank which drew the draft; he could

only have such a right upon the bill as a dishonoured l)ill,

which he could not have unless it were in his possession.

The only otiicr parties who would Iw liable are:

(1) Til" foreign bank.

CM The London bank to which the bill was sent by it.

and

(3) The bank on which the bill was drawn.

Till' true owner of the draft, wlio niiglit W cither the

purchaser or the payee (this dcpcndin;,' on facts not statcil

in the (|Ut'stion). woiild probably have a claim on the for-

eign bank which cashed it on the foigcd endorsement, but
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hi« righU would be governed by the lav of the countr u
whitli th.j transaction of cashing the draft took place." If
thi» wore like the Engliah law.hii claim on the foreign bank
would be clear. He would aleo have a claim on the London
bank which received the amount of the draft from the drawee
bank, but their liability might be affected by the nature of
their relations with the foreign bank. Hi* claimg on both
of these arise from their having received and converted hi*
property, and not out of any provision of law relating to
bxlli.

*

The remaining question, namelv. the owner's rights
Bgain^t the bank on which the hill wa« drawn, has not. so
far as wo are awam, ]HH>n judicially decidwl. The question
IS very important and interesting, and we give the reasoning
on both sides of it.

Section 24 of the Act in very clear terms declares that
where a signature on a bill is for^'ed, the forged signature is
wholly inoperative, and no right to retain the bill or to give
a discharge therefor or to enforce payment thereof against
any party thereto can l)e acquired through or under that ^ig-
nature, unless the party against whom it is sought to retain
or enforce payment of the bill is proclude.1 from setting up
the forgery. If elfcx-t were given to these wor.ls in their
unqualified form, we would say without hesitation that a per-
son claiming to Ik; tho holder of a hill through a forgcnl en-
dorsement, even though he acquired the bill as a subsequent
holder for value an.l without any notice of the forgerv
could not di^-harge the acceptor by prt>senting the bill, .m
the day of its maturity at the proper place and receiving
payment from the acceptor and delivering the bill up to hi,„
It must be hnrne in mind, however, that section -i com-
mence with the words " .ubjcx^t to the provisions of this
Act

" Holder in due course " is defined bv section 2\) to be a
"'" I.T who has taken a bill .o,„pl,.te and regular on the faec^
of It. under conditions, of whi.l, .,„• is. that he took the billm ?0(Ml faith and for value. ,„ i ;,„t the time the bill was
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ni>gotiatiil to him he had no iiutivi* of any tlvfect in the titlt

of the penton who negotiated it.

Hy M-ction i, the expreMion " holder " in definetl to

int«n " the payi>e or endorsee of a hill who haa poxmaaion oL

it. or the drawer thervof." Set-tion .5 declanii tlwt the right*

and power* of the holder of a hill are, among other thinga,

(h) where he in the holder in due i-ourw he hold* the bill

frtv from any defivt of title of |)rior partieu; and (e) where

hii« title id defective, if he obtains payim-nt of the bill, the

perrion who pay* him in due counn' getii a valid disi-harge for

the bill.

S«vtion 55 declarex that the emloriier of a bill by en-

dorsing it (b) ilk precluded from denying to a holder in due

eour«> the genuinenenit and regularity in all respeetH of the

drawcrV nignaturt! and ail previoux endorm-inentx ; (o) in

priH'ludetl from denying to him immetliate or to a iiub!!e(|uent

endorw-e that the bill wa>*. at the time of his endorsement,

a valid and Dubmisting bill, and that be had then a good title

thereto.

Siftion '>!' provides that a l>ill in diwharged by payment

in due course by or on l)ehalf of the tlrawee or acceptor, and

that " payment in due lourse " ineauii " payment made at or

after the maturity of the bill to the bolder thereof in good

faitli and without notice that bis title to the bill is defective."

The arguments against the right of the ilrawee or accep-

tor to claim a dischargt' by payment to a person, a holder

under a prior forged endorsement, are of course based uimn

set'tion 'H. which dwlan>s that a forged signature is wholly

inopenilive, and no right tf» retain the bill or to give a dis-

charge therefor, or to enforce j>ayment thereof, can l>e ac-

quired through or under that signature.

The arguments in favour of the right of the draww or

M(ic)itor to ilaiiii a discbarge by such payment are the fol-

lowing:

1. The statement in section '^4 n'ferred to is expressly

declareil to " sui)je(t to the provisions of this .\ct." Tlie

statement that no right to give a discharge is also (|ualitieil
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by the word* " unleai the party ifaintt whom it in w>ught
to reUin or enforce payment of the bill is precluded from
letting up the forgery or the want of authority."

«. Under section S5, the first endorsee after the forged

endorsement is precluded from denying to his endorsers the

genuinencM of the forged endorse-iient, and is also precluded

frr>in denying that he then had a x<x»d title.

The definition of " holder " by section 'i would include

this endomee and ho would l)ecome a holder in due courw
within the meaning of section 55. at all events with respect

to his ondorsert) Rubscqiient to the forged endorsement. He
could bring an action on the bill itself against the prior

endorsers. In order to hold the endorsers he would hare to

duly present the bill for payment, and if payment wen* re-

fused he would have to proti'st the bill for non-payment, or

the endorsers would be discharged. He therefore has the

right to present the bill for payment, and to protest it. If

he presented it for payment and it was paid, he could not of

course protest it for non-payment. The effect, therefore, of

payment would be to discharge the liability of the prior

enjlorsers.

Section 59 expressly declares that a bill is discharged by

payment in due course, and that " payment in due course
"

means " payment to the holder in gootl faith and without

notice that his title is defeetive." The holder mentioned in

section 59 is the holder defined by section 2, namely, " the

endorsee of the bill who is in possession of it." It would
be a remarkable result if payment under such circumstances

would discharge the prior t-ndorsers. and would not discharge

the drawi>e or acceptor who actually pays. The reference

to good faith in sei'tion 5!» refers* to the good faith in making
the payment and not to goo<1 faith of the holder. A way in

which the various provisions of the statute relating to this

question can be n-conciled is to confine the statement in sec-

tion 24, that " no right to retain the bill or give discharge

therefor ean Ik? aequire<l through or under the forged signa-

ture." to the ease of a party claiming to i)e the holder through
the forged ^iignature only. If he claims to be the holder
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through a genuine endorsement 8ub8equent to the forgery,

the other provisions of the Act mentioned would appear to

give the right to present for payment and receive payment
and give discharge to the drawee acceptor.

As above stated, we are not aware of any judicial deci-

sion on this very important question, but we think it pro-

bable that when it comes up for decision, the decision will be

on the lines indicated.

Cheque to the Order of "John Smith. Collector of
Customs," Endorsed by the Assistant or Acting
Collector.

Question 281.—A cheque is payable to "John Smith,

collector of customs." Are the following endorsements in

order

:

James Brown, Assistant Collector, or

William Jones, Acting Collector?

Answer.—The above endorsements are not in order,

although it is quite likely that the circumstances would
justify the bank in accepting them. The payment to the

assistant or acting collector would not be valid if the cheque
were given to John Smitli as his personal property.

Endorsements by Eubber Stamp.

Question 282.—Xow that stamped endorsements are be-

coming so much used by \&vi"^ business firms and others,

would it not be as well to have some definite understandings
regarding them? The question might arise as to whether
they are legally valid discharges. There does not seem to

be any provision mau^ for them in the Bills of Excliange Act,
and there is evidently some doubt regarding them, as they
are frequently guaranteed by bankers when sending docu-
ments endorsed in this fashion, forward for collection. They
seem to have come into use as a means of doing away with
the old md more laborious way of writing the endorsements.
Some oanks are in the habit of taking letters from their
customers admitting liability for such endorsements; hut
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how about the drawer (in the ease of a cheque) ? Is he to

be satisfied by a stamped endorsement? Cannot he demand
a written discTiarge ? Of course cheques endorsed u this way

always come to the payee bank through the medium of an-

other bank, a"d arc usually endorsed " for deposit only," but

I have noticed cases, more especially in cheques coming from
American institutions, where they have not had even that

clause inserted.

itiswer—Stamped endorsements put on with the au-

thority of the party are quite as binding as written endoise-

ments; and although from the point of view of the difficulty

of proving their genuineness, the practice has some objec-

tionable features, it has become altogether too common and
too useful to be now withstood. As far as the banks are

concerned, what we have said in reply to Question No. 29.3

above, as to the liability of the bank to which items are

paid, applies to this case also, and this affords protection for

the bulk of such transactions. The bank with which tiie

item is originally deposited by the party whose endorse-

ment is put on by means of a stamp, would naturally protect

itself by a writt> i agreement with its customer, such as our
correspondent refers to.

As to the rights of the drawer of the cheque to be satis-

fied with the endorsement, we do not think that he has any
ground for complaint. At any rate in order to prove that
the bank had no right to charge the cheque to his account,
he would have to prove the invalidity of an endorsement.

EXDORSEMEXT BY RlBBER STAMP.

Question 2S3.—Could a bank's customer repudiate the
following or similar endorsement, made with a rubber stamp
on a cheque taken in deposit, the name as well as the instruc-

tions being stamped:

"Pay to the order of Bank,

John Smith."

Answer.—If such an endorsement was unauthorized the
customer might of course repudiate it, but we think he would

I

i

i I

bit:

!
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be bound to return the money which had been credited to him
for the item on the strength of the unauthorized endorsement.

Stamped Exdorsements.

Question JS4.—.John Smith carries on business under

the name of the X Manufacturing Company. Is a stamped

endorsement " X Manufacturing Company," without thv

proprietor's name, sufficient?

Answer.—Such an endorsement, if impressed by or with

the authority of the proprietor of the business, would be quite

legal, but it would not be within the rules adopted by the

Association. See 3rd clause of Rule 2, which requires the

name of tiie person to be added.

A Question of Endorseixekt.

Question ~iS'}.—During the writer's experience as ac-

countant for ten years at different branches, including Win-
nipeg and Vancouver, it has been customary under Rules

Respecting Endorsements Xos. 4 and 10 to call for a guar-

antee.

TWs custom we liave never had (luestioned until a

couple of (lays ago, when we asked for a guarantee for an
item endorsed as follows : " Pay to the order of Bank
for credit of ."

This endorsement was made by rubber stamp; the bank
depositing the item refused to guarantee; we therefore took

the item off their deposit slip ; they Imsed their stand on Rule
t re endorsement and we held to Rules 4 and 10. According

to Rule 7 a l)ill so endorsed " may be refused until restric-

tion is removed."

We have discu.ssed the point with one or two local bank
managers and they take the same ground as we take.

The asking for a guarantee on these restrictive endorse-

ments has l)een, we have always imderstood, with a view of

leading the public to adopt an endorsement in accordance

with the views of the Canadian Bankers' Association.

This endorsement was by rubber stamp, and if the ques-

tion should arise, would tliis be a valid endorsement in ac-

cordance with the BilK nf Exchnnge Act?
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Answer.—An endorsement bv rubber stamp if put on

with the payee's authority is valid, and under sec. 35, sub-

sec-. 2 of the Bills of Exchanjje Act, the endorst'c has the

right to sue your bank for payment.

A guaranttv by the depositing baak is not asked for in

Montreal and is not we consider a legal necessity.

Endorsement by an Official ox Behalf ob a Company.

Question 286.—What is the legal difference, if any,

affecting either the bank itself or its signing officers, between

the following forms of signing drafts, receipts, orders, etc.:

" The Bank of Canada, A. B., Manager or Director," and
"For the Bank of I'anada, A.B., Manager or Director?"

Answer.—We think there is no difference whatever,

either affecting the bank or the signing officer, in the effect

of the above raode^ of signature. Either would be held to

indicate that A. B. wa.; signing on behalf of the bank.

Endorsement by Partner in a Firm—Bule 2 of the
Association.

Question 287.—A cheque in favour of Smith, Brown &
Company is endorsed with a rubber stamp " Smith, Brown &
Company, per ," one of the firm signing his name
underneath. Should this endorsement be guaranteed under
the rules of the Association ?

^H««-er.—T'nder the last clause of Rule 2 the absence

of words indicating the authority of the person signing makes
the endorsement irregular, and therefore one which should
be guaranteed. To uieet the rule the partner endorsing in

the usual manner should add such words as "one of the

firm." It must be rememl)ered. however, that the rule in

question is largely for the protection of the depositing or
presenting bank (see Rule 10), and if the paying bank knows
as a matter of fact that the party ondoreing is a member of
the firm it would l)e hypercritical to require the guarantee.

i

'I:

!
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FOROED EXDORSEMKN'TS.

Question i28S.—Referring to article on forged and raised

endorsements in the April, 1903, number of the Journal,

" Cooks V. Mastcrman," what is the position of the acceptor

who has paid a bill bearing forged endorsements. Could he

be called upon to pay the money again to the last holder for

value prior to the forged endori=ement ? If the acceptor had

knowlinlge of forged endo.semi t on the bill and refused

payment, to whom would the holder look for payment?

Would the holdiT and the last endorser prior to the forged

endorsemen' 'lave equal rights against uie acceptor?

Answer.— (1) He could be called upon to pay again to

a valid holder.

(2) The holder would look to the party for whom he

negotiated the bill. {Vide tiO & (il Vict. ch. 10—Act re-

."pecting forged and unauthorized endorsements),

(3) The holder not being a holder in due course would

have no rights against the acceptor.

Forged Exdorsements—Claims Afisino therefrom.

Question 2S9.—The drawee of a bill of exchange accepts

and pays it. It is subsequently found that the signatures

of the drawer and payee are forged. Can the drawer recover

the money -"rom the party who endorsed subsequently to the

forged endorsement? Is not the bill discharged by payment
of the liability, and the endorsers thereby discharged?

Would your opinion be affected by the following con-

>iderations: that the names of the drawer and endorser,

which are forged tn the bill, are those of employees of the

drawee; and that the forged endorsement was totally unlike

the genuine?

Answer.—The rights of the parties in the case are gov-

erned by section 24 as amended in 1897. The drawee has,

under that amendment, a right, having paid the bill on a

forged endorsement, to recover the money from the party to

whom it was paid, or from an endorser, who endorsed the
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bill subsequontlv to the forgery, provide«l the bill was paid
by him in gmKl faith and in the ordinary course of business,

and provided that due notice is given. The circumstances

connected with the drawee's knowledge of the endorser's sig-

nature would certainly be material in coming to a conclusion

upon the question of whether the payment was or was not
made in good faith and in the ordinary nurse of business,

but it would require a very clear case to warrant the con-

clusion that the payment was not so made, merely because
the drawee might have discovered the forgc-y by examining
the signatures.

The rights above mentioned grow out of the payment on
a forged endorsement, and the fact that the drawer's signa-

ture was forged also docs not affect the question. But if the

endorsement had been valid, the drawee could not reclaim the

money, as he is precluded from denying the genuineness of

the drawer's signature. See section 54.

FOBOED AND Irheoulak ExDonsEMENTs, Etc.

Question 290.—Sub-soction 3 of the amended section 24
of the Bills of Exchange Act says in effect that the drawer
shall have no right of action against drawee for the recovery
back of the amount so paid or no defence to any claim made
by the drawee for the amounts so paid, a^- the case may '

i,

unless ho gives notice in writing of such forgery to the
drawee within one year after he has acquired notice of such
forgery, etc.

(1) In the case of cheques on banks, who hut the drawer
himself is to give him notice of such forgery, or to determine
the date on which ho acquired such notice" Should not the
fact of his signing to tlie bank a receipt of cheques, and a
statement that he finds his account correc. . a certain date,
oblige him to give notice within a year of that date to give
him right of action against the bank to recover on a for^'cd
cheque paid before that date?

(2) If I send Robert Waugh a notice by registered letter
thj^t I hold his note, if the note is a forgery is he bound to

I

111 il
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notify me of thi« faei within a year from th« date of my
notice in order to escape liabilities on the note? If the bill is

drawn say at three months from date, it would be long over-

due before he need repudiate it.

Answer.— (1) The notice of forged endorsements ri-

ferred to in the proviso to sec. 24 of the Bills of Exchange

Act is dearly the discovery by the drawer that it had been

paid on a forged endorsement. As to when he acquirer this

knowledge is entirely a question of fact, which would have

to be proved in the same way as any other ({uestion of fact,

in the event of the bank on which he made the claim resist-

ing the same on the ground that he had not given notice

within the proper time.

(2) Section 24 does not apply to the case described,

where a man receives notice that a note has been discountetl

bearing his name, which he knows to be a forgery.

We do not think it follows that the Act, in declaring

that no claim shall exist after a j-ear, is intended to give a

party the right to sleep on that claim for a year, and thereby

injure the bank's position, perhaps destroying its chance of

getting back the money. All that the proviso means prol)-

ably is that notice given a year after the discovery shall not

avail. It leaves the (luestion of whether the notice given

within a ycpT is good or not to be dealt with under the ordi-

nary principles of law.

Forged and Irregitlar Exdorsements.

Question 291.—Bank " A " deposits a cheque through the

clearing house against Bank " B." Tiie cheque bears several

endorsements, one being by power of attornei'. There are

funds to meet the cheque. A month or so after the clearing

Bank " B " finds (1) tiiat the power of attorney is not legal,

or (2) that one of the endorsements is a forgery. Bank
" B " asks Bank "A"' to take back the cheque, and Bank "A"
replies that under the rules of the clearing house the demand
should have been made before 12..30 on the day of clearing

tlu" cheque.

inr:.
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The i-he<|ue bore thj i>ndor!<ement of the clearing bank
as follows: "The Bank of , ifontreal," and not the

stamp "prior endorsements guaranti-ed, etc." Which bank
loses? Is a guarantee of such endorsements necessary?

Answer.—The rule of the clearing house resiMHting the
return of items before ViM has no l»caring on a cafe of tliis

kind. The point involved is simply this: What is the posi-

tion of a bank which, after the lapse of a month, discovers

that one of the endorsements on a cheque, paid by it in ordin-

ary course to another bank, is forged or unautiiorized ?

The answer to this is that, under the Amendment to the
Bills of Exchange Act, paf^sed in 1897, the bank which re-

ceived the money under these circumstances is bound to re-

pay it, providing notice is given in accordance with the
terms of the Act.

A guarantee of sucii an endorsement is not needed to

establish this right, and the '' Conventions and Rules " have
no si)ecial bearing on the (juestion, except to this extent, that

by l{ule (J the stamp of the depositing bank is declared to be
the endorsement of the bank. Under the amendment referred

to the money may be recovered from the party to whom it

was paid, or from an endorser who has endorsed subse it

to the defective endorsement, so that the bank receiving i e

money in this case would be liable on both grounds.

MiSSIXO EXDOBSEMEXT NkCESSAUY TO COMPLETE TiTLE.

Question J92.—Thc " A " Bank presents to the " C "

Bank through the clearing house a cheque payable to Smith
& Jones, or order, and bearing the endorsement of John
Smith and the presenting bank, which is paid; the want of

Smith & Jones' endorsement is not discovered until some
days afterwards, when it applies to tiie "A" Bank to procure
the correct endorsement. The bank contends that the pay-
ing bank has lost its recourse against them by not returnin;j

the item on the day it wa# deposited, and also because it has

been cancelled, but offer to procure the endorsement as an
act of courtesy. The " C " Bank contends that it has tho

!i
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right to demand the proper endorsement, or, failing that,

repayment "f the amount of che<|ue. Kindly favour me with

your opinion.

Anmcer.—Thin case doe?* not come within the rules of

the clearing houw, or the rales respecting endorsements. It

is a simple case of money paid to a party who has no title

to receive it, under a mistake of fact, which he is bound to

return on discovery of the mistake. The cancellation is not

material; it can be revoked by the paying hank. This case

diifers from one where money is paid on an item bearing a

forged or unauthorzed endorsement, because the bank was

not in any sense a holder of the cheque, there tieing a gap

in the title. The Bank of Liverpool and River Platte Bank
case dealt with a bill of exchange paid to a holder who had

an apparently clear title, and the amendment to our Bills of

£.xchange Aci, passed in 1897, deals with similar cases.

Endorsement on Deposit Receipts.

Question 29S.—Do you. or do you not, tnink that the

simple endorsement by a liank of any deposit receipts pass-

ing through its hands guarantees all previous endorsements?

I think it does, but the point is often disputed.

Answer.—The endorsement on deposit receipts of the

ordinary non-negotiable form are not endorsements in the

sense of the Bills ol Excliange Act, and do not necessan.

involve the consequences which an endorsement on a bill of

exchange carries with it. Tlie jiractical effect of such an
endorsement as described by our correspondent is no doubt
very much the same. If a bank cashes its deposit receipt,

which has come througli tiie hands of another bank and is

endorsed by the latter, it would have a right to demand a

return of the money should it appear that the bank receiv-

ing it had, p.s against the owner of the receipt, no right to

receive it. The depositing bank receives the money on the

implied representation that it has a right to collect the
amount.

Similar questions arise with respect to a cheque which
has l)een paid by the bank on which it has been drawn.
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Endoracinents on cheques do not bring the particj under the

contract 0/ cndorseiiient with the bank on which the cliwiue

18 drawn. The drawee is not u hoUler for value in due cour^^e

when tile cheque is paid, but a banic can recover the nioncv

from till! party to whom it lias been paid if, us a matter o»

fact, the pr-tj to whom it wu(* paid had not a good title.

His liabilit) is not that of an endorser, but simply of a party
who has received money under circumstances entailing upon
the liability to refund it. The case of Ryan v. Bank of Mont-
real (1-^ Ont. Reports, p. .39, and 14 Appeal Rejrorts, On-
tario, p. 553), and the cases therein cited, contain much
information respci-ting tho principles involved.

CAXADtA.v Bankkhs' AsaociATioN. Riles Respectixo En-
DOnSEMEXTS.

Question 29i.—Do the following endorsements reijulre

the guarantee of the depositing bank under tiie rules?

'A. John Smith,

p. Tom Jones.

B. The Winnipeg Marble Company,
William Brown.

In the second case there is no incorporated company;
Brown carries on his private business under the name quoted.

(2) If endorsements such as these arc passed without
the guarantee, what is the position of the paying bank?

Ati-swer.—(l) Both of the above endorsements must be
regarded as irregular within the terms of the rules. (.S. j

last part of Rule 2, and Rule 3.) They do not in either case
indicate the authority of the person signing.

(2) If the endorsements such as those mentioned in the
question are acceptinl l>y the paying banks without a guar-
antee, they arc protected under the amendment to the Bills
of Exc' .nge Act of 1897. should they prove to be foreod or
onauthorized. Their -ights against the depositing bank are
somewhat diffei ntly conditioned from the rights thoy would
have under a guarantee given in accordance witli the rules;

I

J'

U'
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tlii> chief tlitTi>r«nc« id that th« right under the Act t« con>

(litional on |iro|)er notice being given » re<|uirf<l by itt

terma.

In diiK;uii«ing tlieue liule« in hitf article printed in the

Journal for January, 1H!)H, Mr. \m»\\ explained tiie reason

for treating i»uch endornciiienta aH irregular. Wo under-

stand that there wao a great deal of diitcuMtion bi>foru the

principle wao adopted by the committee. It wai< urged that

no rule iihould be made which would bar out legal endorHe-

menta which these admittedly were, but the conclusion of the

committee as a wiioU- wa» in favour of tiiis rule, aa tending

to greater care ani. regularity. Some of the reaoons urged

are cjuoted l>y Mr. I.asli in the article referred to. (See

p. 1!M.)

ItrLKs HKHi'Krn.Nij Knimkbkmk.nts.

Quemtion .,".).''>.—One of the " Rules res|Rvtitig Kndor:<e-

ments " adopted by the Canadian Bankers' AswKiation is ';<

follows:

" If purju)rting to Im- the endorsement of a corp«iration,

" the name of the cor|M>nition and the official jHisiticm of the

" jHTsoii or persons signing for it must be stated."

(1) There seems to l)e some douiit as to what is covered

by the tern> " corporation."

{'i) A che«|He i)ayable to the "Smith Mainifacturiiij,'

Company" is endorswl simply '*Tho Smith Manufacturing

Cniiipany." Is this endorsement regular under the liules

assuming tiie company not to Im' an incorporati'il iK)dy ?

(;i) If it were a real corporation would the paying bank

be entitled to dersind a guarantee of endorsement?

Aihtirr.—
, , We tliink tlic rule covers either a mnl

" corporiition " or persons trading under a ^lua^i-l•orporate

name; the endorsement in either case would "purport"' to

be that of a corporation.

[i) 'llie enilorsement of •'The Smith Manufacturing

Company "' purj)orts to be the endorst-ment of a corporation.
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whether the fotnpany i.^ incorporated or it a private fmrimr-
»hip. If it wen- ii privii partnership we think t n\\v>

wouhl be complied with by the party enddrsing it adding lo
hi» fijojatiire guch words m the following:

"The Smith Manufacturing; Conipanv,
" By John Smith, one of the partnem."

or. •' By John Smith, Sole I'r'^prictor."

(3) The rights of the payi' back under the niles are
alike whether it is a corporation - uot. If the endorsomrtit
doet* not state thi- name of tho .rson signing and hi<i posi-
tion, it is irregular under the rules, and dnusc m nppli'
This gives the paying bank the right to demand a guarantee
or to refuiM' payment until the irregulnrity is removed.

Ri'Lix .:;d Convkntions Rkspectino Endohsemkntb.

Qufsiion 20n.—A rhequc in payable to the order of the
"Metropolitan Polo flub" (an incorporated company).
Would it be in order, under tho Rules respecting Endorse-
ments, if It wero endorsed simply " The Metropolitan Polo
Club " with a :*tamp. or shoujrl the name of sonipono acting
on behalf of the club b.. added? It has b«n said that the
simple endorsement is 8ii(Ticieni under Article No. 1, but
under the third clause of Article So. 2 it is provided' that
where an endorsement pu-norts to bo tha of an incorporation
the official position of the (.. rson or p«'. ; sljjning mT'st be
stated.

Answer.—An endorsemtni remluifr simply "The Metro-
politan Polo riub" would, if p.ri on with proper authoritv,
be a valid endorser

, npnrt h .;r. tiie rules, hut the pro-
vision in Article Xo. • forrcd to v as deliberately adopted as
tending to proie<.t banks from irrefrularitios in the matter
of endorsements, and such an endorsement would not be
regular under the rules. The name of the officer mav be
WTitten or stamped, but in order that the endorstment may
l<e regular it is necessary that the name of the proper officer
should be added.

The paying bank is entitled under the rules to a guar-
antee of an endorsement such as that quoted,

f I..P. — l;i

(
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Conventions and Rules Be8Pectino Endorsements.

Question ^97.—A clieque payable to order is endorsed

by "mark" (properly witnessed). It is presented through

the clearing house Ijearing the usual stamped endorsement

of the presenting bank. Is the endorsement regular, or

should the presenting bank be asked to guarantee it?

Answer.—'i'he endorsement is quite regular.

Endorsement Stamps " Pay to any Bank."

Question JVS.— Is tliere any essential difference t)etwoen

the clauses " pay any l)ank to order " and " pay to the order

of any bank?"

Amwcr.—There is no practical ditlerence.

Enw>rsemkvt vvrTiioiT Recourse

Question 29'J.
—"A" of Halifax draws on •'

B '' of St.

John in favour of Bank "il
"' for -^lOO. payable 30 days uti r

date. Bank " R " di-seouiits the bill for "A" and after plac-

ing on it the following stamped endorsement, viz.: "Pay to

the ord(!r of any bank or banker for the bank of • R,' Smith,

Manager," forwards the bill to Bank " Z " for collection. The

collecting bank " Z " of St. John obtaitic acceptance of the

bill and at maturity returns it to the bank " R" dishonoured

for non-payment. Bank " R " erases the above endorse-

ment and re-collects the amount from " A." fan " A ' sue

" B " on the bill without furtiier endorsement of Bank " R "?

The bill was for value.

Answer.—The bill should be eiidors«'d by the bank back

to "A" without recourse.

Cheque to Obdek of " AB, Tkeasurkr," or " Ap, Ex-

ecutor."

Qupstinn :U)l).—.\ rhetjue is drawn to order of "AB,

treasurer," or " AB, executor." Ts the endorsement " AB "

suHicient without the word '' treasurer " or " executor " ?
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Answer.—isuch an endorsement would be sufficient. a»-
suming that AB who endorses is the AB dt'«crihed in the
cheque.

IEBEGULAK EXDOIISKMENTS.

Question 301.—A cheque payable to .Mr:*. A. A. Smith
or order is endorsed " B. B. Smith." and paid under a guar-
antee.

(1) W'liat is the exact position of the paying bank uniler
tlie guarantee?

{2) Would its position Ihj dilFerent if the (:iic(|uc liad
been endorsed " B. B. Brown " >

Answer.— (I) We think the presenting hank guarantees
that " B. B. Smith " is the i)roper signature of iirs. A. A.
Smith, the payee of the cheque, and that if this should turn
out not to be the case they would be bound to return the
amount of the cheque to the paying bank.

(2) We do not think a cheque drawn in favour of Mrs.
A. A. Smith and endorsed " B. B. Brown " should be cashed
even under a guarantee. If Mrs. Smith had remarried and
her new name was Brown, no doubt the guarantee would
have the same effect as in the tirst instance mentioned, but
if it should prove that there is no connection between Mrs.
A. A. Smith and B. B. Brown, we do not think the guarantee
would affect the question at all. The presenting bank would
probably be bound to return the amount of the cheque to the
I)aying bank as money i)aid to them under a mistake. See
reply to Question 292.

Kti,i:8 IJespkctinc! Kvdouskmknt.s.

Question. 30J.— {1) Batik A holds a cheque on Rank B
payable to "The Bonshaw ("reamery Co. (Buttermilk) or
order."' This company is non-existi'nt and cheque is cndors.-.!
" The Bonshaw Creamery Co., being the Bonshaw Dairvinir
Co., J. A. Robertson. Secy, .(ohn McManus, Treas.." and
also by Bank A with their regular endorsing stamp. Bank
B certifies the cherpie but refuses to rash on the -round.

I
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that indorsement is irre<,'ular and asks A to specially guaran-

tee. A contends rhat the endorsement is regular and that

B incurs no liability in cashing. Is A correct? (3) Sup-

posing the ottiiors endorsing were not duly authorized, would

not B have recourse against A without a special guarantee?

.InsHTc—We think that the endorsement mentitmed is

regular (see paragraph 2 of the HuUs and Conventions re-

specting Endorsements), and that a guarantee would not

give the paying bank any remedy against the presenting bank

wiiich it would not pos>css without a guarantee.

Endokskjikm "J. Smi III" ON Ciii-yvE to Order of Joseph

Smith.

Question dUS.—A cheque payable to the order of Joseph

Smith is endorsed " J. Smith."' Would the bank be justified

in refusing to pay it if endorsed by and presented by another

custuiucr ?

_l„.,.„7<,.._Suili iin ondorscn-.fnt is ;i- valid, if made by

the payee of the cheque, as the full endorsement -'Joseph

Smith would be, and we think that the bank would not be

justified in refusing to pay the cheque, except under the cir-

cumstauces or for reasons which would causa them to refuse

if the full nanu' had liecn signed.

I liir 'If LAI! Endorsements.

Oiirntion o(i^.— Is the endorsement ".lolin Smith. Secre-

tary Jones Manufacturing Company." upon a cheque payable

to tile order of " John Smith," irregular? Section SO of the

Bills of Exchange Act would seem to give the payee the right

to endorse in this way if he so elects.

.iH.vjt'er.—Wc think sutii an endorscMicut > you describe,

that is, the endorsement of a payee cheque drawn to order

who has merely added to his name a description of his official

position, may be regarded as a sufficient endorseiiu'iit. but if

instead of endorsing as • .foliu Smith, Secretary Jones

Manufacturing Coinpauy." he should endorse ".lones Manu-

facturing Company, by John Smith, Secretary." tiiat would.
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we think, not bo an endorsement that would pa.ss the title

to a cheque drawn in favour of John Smith or order.

iRREOULAS Endorsements.

Question Jo.',.—Has a banii a Icjriil rijjlit to refu.se to

accept the endorsements mentioned below

:

Cheque payable to •' John Smith, Trustee," and endorse<l

"John Smith"; or payable to ".lohn Smitli, Treasurer,"'

and endorsed " John Smith."'

Aimcer.—We think not. There can be no question but
that the endorsement " John Smith "" in either case would be

sufficient; nevertheless in practice it is well to iiave tlie

quality in which he Mgns ailded. and the payee might reason-

ably be asked to conform to the common practice.

Irregular Exdorskjiknt ox a Markkd Cheque.

Question oiii;.—A sight draft on one of our customers,

accepted by liim payable at onr otlice, is pres(>utcd when due
and marked good. Wlien it comes in from the bank holding

it next morning, we find that it is payable to " M Hotel
Co'y,"' and endorsed (presumably on liclialf of tiie hotel

company) " J. S. ."' but without anything to show that

the signature is so intended. (1) Have we a right to send

back the item as being improperly endorsed? (3) If .so.

what is the position of the bank holding it? They cannot
protest, as the bill is a day overdue. The bill had passed
through the hands of anoth(>r bank before coming into their

hands. {^^) Sliould wo take any notice of the instructions

of our customer not to pay it on such endorsement?

Amwer.— (1) You have a right to refuse payment of

the bill unless properly endorsed, and such an endorsement
as you describe is not sufficient. (2) The holder to whom
you return the bill need not protest it to protect himself. It

is not a ease where the bill is dishonoured for non-payment,
but where the acceptor lias in effect given the undertaking
of his bank that the item will be duly paid, when preiiented

with the proper endorsement. The holder should send it

.
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b»uk to tlie l)iiiik from wliich it was receivt'd, ami the latter

is bound to return the luoney. if any. wiiicli it has n^'eivcd

from the item. If the bank lias received value for the item

t<> which its title is disputed, it must establish the title, or

return tlie money. (:>) We do not think your customers

have any right to object to your paying tiie item. If you

pay on an endorsement to wliich they object, their only

remedy would be to sue you, and in course of tlie proceed-

ings establish the fact that you had not paid the money to

the proper party. If they did this, the bank to which you

paid it would have to reimburse you.

Stampkd Endorsements.

Question d(K.— (1) What doe^ the following stamp

signify to the bank on whom a <'he(|U(' is drawn when placed

on local cht'()ucs, as regards former endorsements?

For Deposit Only.

Tlirough Clearing House

Feb. 1!)th. 18!tfi.

To the credit of the Hank

pro ^laiiager.

{'2) Would a bank be justified in refusing to jiay a

cheque made payable to .lobn Smith and endorsed "John F.

Sinitb."" with tiie above stamp under Mr. Smith's name,

without a guarantee of endorsement? Could a ' ..iik demand

that the endorsement be guaranteed?

Aiisinr.— (1) As to the effwt of the common form of

stamped endorsements of banks on clu'(|iies passed through

the clearing house, tlie reply to Question "^93 covers all that

wc could say. T'nder the law, as understood here, the pre-

sentation by any bank of an item for ])ayiiient by the bank

on which it is drawn involves an implied representation that

it has the right to collect the amount, and if any of the

prior ctiilorscments slioiild prove to be forgel or unautlior-

ize<l, so that as a matter of fact it had not the right to re-

ceive the amount, it would be bound to pay it itack. The re-
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cent judgment in London and River Platte Fank v. Rank
of Liverpool, is, howevti, very distnrhing, and f not reversed

on appeal, will entirely change what is supposed to be the

position of the law on this point.

t

(8) A bank is .ot bound to, and we think should not,

pay a che(|U(' drawn in favour of " .lohn Smith " or order

and ondorst'd "* John F. Smith."' for the reason that the en-

dorsement is irregular. It follows tiuit if the bank is will-

ing to cash the cheque, it has a ri<riit to ask whatever guar-
antee it thinks proper.

..I'LES Rkspkctino Endorsf.mknts.

Question .{()S.—K. \. .I. s and \\\ A. Jones (equal

partners) carry on tiusincss iiiiiler the name of the Jonee
Manufatturin;: ('onii»iiny. Is the following endorsement

(8tampe<l or written) in accordanco with conventions end
mil's of the Canadian Bunkers" .Vssociation ?

Pay to the order of

^rhe Bank.

Jones Mann fact nring ('otny>any.

per W. A. Jones.

Should W. A. .lones place anythin<r after his name to

show that he is coniutted with th(( f<iinpany: if so. what?

Atit!wer.—Under tlie rule we think that \V. .\. Jones

should add after his name •' projjrietor." or "'on" of the

finn."" or something of that kind. Tlie endorsement purports

to he that of a corporation, and iindir l?iile 2 the ofticial

position of the jjcrson signing must Ite stated. The absence

of the description doe^ not. however. Make the endorsement

less binding.

TnREOrr.AI! KNDOItSEMKXT.

Question 309.—Jones ,'nd Brown trade and carrv on

i>iisine6s together, though no registered partnership exists,

Jones attending to all the banking. Brown receives a cheque

in payment of good'^ sold by him, the che<|ue '.»eing made
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payable to him i>er8onally. i ii the ordinary course of busi-

ness, he hands the che<jue ovor to tFones, but nt>}j;lect8 to en-

dorse it himself, which fact Jones fails to notice at the time

Wlicn brin;;ing tlie cheque to the bank for deposit, tht o Mis-

sion is disfjovered, and being sho?t of funds, Jones cndorsea

the bill •' Brown, per Jones, Attorney," aad then endorses tlie

bill personally as usual. No written power of attorney from

Brown to Jones exists, however,

I should like to know. (A) vVhether a bill so endorsed

should be received on deposit? (B) Whether sucli an en-

dorsement can be defended? (C) Whether, if the m;<nager

of the bank, knowing all t lie facts of the case, decides to take

the bill on deposit from the customer, endorsed as describoil,

and authorized the teller to take -t, the teller is thereby

released from all responsibility as to the accuracy of the bill

passing through his bands? (D) Whether in such a case,

the teller should request the manager to initial the said bill,

and if so, where the manager's initials should be placed : or

whether the manager's verbal authorization would be suth-

cient? (E) Whether an endorsement of this kind, made in

good faith, and without frnud. could be called a forgerj' or be

contrary to the law?

Ansu-fr.—(A) We think the cheque which you describe

should not be received. (B) This would depend on all the

circunistanees. (C) The acceptance of the cheque would he

entirely a matter of the manager's discretion. (D) We
should suppose it to be unnecessary for the teller to request

the manager to initial the cheque, for if there was any di&-

pu*^e afterwards as to which officer of the bank was respon-

sibli. for accepting the cheque, the true facts would not fail

to be brought out. If initialed at all we think the proper

place would be op the back under the endorsement. (E)

An endorsement of this kind is not forgery; it is merely in-

Tidid for want of authoritv.

iBEtEGULAn Endorsements.

Question -HO.—A certified cheque '>n a bank in Califor-

aia, payable to Stephen Jones and Mrs. Wm. Smith, and
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endorsed S. Jones and Sarah Smith, is paid by a Canadian

bank. It goes forward endorsed by tlie bank in tlie n'giilar

way, and when presented by the Bank of B. to tiie drawee

bank (the Bank of C), is refused because endorst^'iaeut it

claimed tu be irregular.

The cheque is protester' by the Bank of IJ. The Cana-

diar ni.iuagei cannot liave foreseen ihat it would l>ave been

protested, as, according to our custom, if /efused it would

have been roturnod for "guarantee of endorremeut.

The drawer of the clieque ( tlie customer of the Hank of

C.) made nil the trouble, by putting " Mrs. \Vm." instead of

"Mrs. Sarah." Who should pay the costs in this case?

Do you think it would be advisable to request tb.- Can-

adian bankers to use the Christian name of married won' ii

when selling drafts, etc.?

Answer.—The pra- tic.} of Canadian banks, or the natural

expectation of the Canadian l)anker in the particular ease

referred to. do not seem to us to have any bearing on tiie

question involvefl, nor does the mistake of the drawer of the

clietpie, in putt.:ig " Mrs. Wm. S: ith
"' instead of " Mrs.

Sarah Smith," seem to us to atfect the question.

The parties receivmg the cheque could have prevented

any trouble by retiuuing it and reijuesting that a i lieqiie in

the proper names be issued, or by procuring Mrs. Smith's

signature m the form required by tlie cheque, and we l)e-

lieve customarj- in such cases, i.e.,

"Mrs. William Smith.

Sarah Smith."

The question then simply is, was the cheque properly

protested by the collecting agent, and if so, who should bear

the costs incurred?

We are of the opinion that the bank was justified in

protesting the chei]|ue. and that the costs are chargeable

against the parties for whom the Canadian bank cashed it.

On the return of the cheque protested for non-payment the

bank would be entitled to collect from them the amount of

the cheque and all charges.
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The priHtiee of making cheques or dn'U payable to

married women in the form used in the above ca^H^ h open
to serious objection, and should, we think, be discouraged.

Unpaii) Bii.r, CiTAnoED to Knoohseu's Account with
NoTicK TO Him. bct withopt Photkst.

(Question .ill.— Ig not a banker justified in charging an
unpaid bill to the endorser's account, providing there are

funds, without first protesting it. if he notifies the endorser

by mail that he has done so. and would not such notice act as

a notice of dishonour within the meaning of tlic Bills of

Exchange Act?

Aiisirrr.—The bank would bo certainly entitled to charge

the endorser's account without protest with rt dishonoured

bill, provided it notifies the erdorser that the bill is dis-

honoured. Whether or not the notice mentioned was su<^i-

eient for this purpose woidd depend on its terms. If the

latter is so fnimcd as to indicate tiiat the bill has Ix'en dis-

honoured by non-payment this notice is suflBcient. (See sec-

tion 49. sub-sec. E. Bills of Exchange Act). It is probable

that a mere statement in the latter that the bill has been

charged to the customer's account would he held to suffi-

ciently indi'-nte its dishonour.

lilADlLITY OK ExnOKSKUS |l» Draw KK OF A CHEQUE.

Question H12.—With reference to the reply to Question

?!•;!. as to the right of a bank that has ])aid a cheque to a

party with a defective title, to recover tlie amount from him,

are not the jirior emiorsers on the chccnie under the same lia-

bility to the l)ank? Suppose the cheque had been paid to

another hank which afterwards was wound up. could not the

bajik that paid the cheque look to the endorser from whom
the defunct l)ank had received it?

Anstiir.—We think this is doubtful. The prior en-

dorsers had to do with getting the money from the bank on
which the cheque was drawn, and we do not see how the latter

could have any right of action against them. The court

-

IP
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aro. howpvor. K'vinK ""Tt and riioro m'i;;li( to the eflHontial

e(|iiiti<s lictwet'n parficc, iin<l thi-n- is n p<>i*8il»ility that they

might (iniirr the prior i-mlurHT in such a ruse to \)o made a

defendant.

LlAltrLlTY OK AX Kmk)kskr ox Xotks IVwami.k t<» Bearek.

(Jiieslion HIS.— Is the linhility of an cndor^tr on ii note

payaldc to bearer the sj>nie as on a note payable to order?

AnxHt'r.—The liability ii* jireciwly tin- sa iie.

Sectkitv Given my the Makek of a Xote to ax Accom-
modation EnIX)R8KK VXD ASSKIXED BY TIIK F^ATTElt TO

THE IIOLUEK OF T!!K XOTE.

Qwslion .}/.'/—A liaiik has discounted for A a note

ondorsed Ity B. A assigns to B a mortgage to secure liim

for his endor^enienl, which mortgage B siilisei|uently assigns

to the hank as collateral security to the note. At its maturity

A requests the hank to renew it. holding tin- mortgage a.s

security and releasing P.. Would the bank have a valid

security in the mortgage under the cinumstances, and would

B have any claim on or interest in the mortgage?

An.'<u'er.—B would have no chiim if he were released

from his liability as endorser. Whether the hank's security

would he good would depend on the nature of the assign-

mentj* to B and tlic i)ank. If it had heen assignetl i > B ex-

pressly to indemnify him again>t his liability as endorser,

then the assignment would cease to have any effect as soon as

this liability came to an end. and the bank could not hold the

mortgage by virtue of any risrhts derived from this assign-

ment. It might have a valid claim bwau.se «! its agreement

with A, but in order to make the matter right the latter,

whoso property the mortgage is, should, by proper instru-

ment, confirm the bank's right to hold it as security.

Ri(iHTs OF Endorsers amoxc; TiiKMsir.VK.s.

Questwn 31,5.—.\B sends ("D a three months' note in

settlement for an invoice of goods. CD, finding he cannot
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discount the note, returas it to AB, asking that uuotlier nanio

bo acldoil in order that he inav be able to negotiate it. AD ^cis

EF to I'lidorup the note, and loturns it to CD, who indorses

it boneath tlie gifniature of KF. and nejjotintes it. The noli'

is dislionoiiriHl, and KF retires it after maturity. Whni is

the position of CD and EF; who is the tirst endorser? If

CD. then KF, a- the subsetjuent endorser, must have the

rijjht to rifover from him. Can C) set up that EF endors<il

as siuretv for W^•, and if so. i« it a goofl defence on the part,

of KF that lie endorsed, at the ivqiiesi of AB, to enaitie CD
to ;ret the note disioniiled!'

Atufwer.—The t|iiestion involved lieie in enlirt»ly one of

fact. If EF endorsed as surety for iD, tiie latter must pro-

tect him; if lie endorsed as surety for AB, and to make XWh
note more siitisCactory to CD, KF has no recorrse ajj^ainst

CD. The order of the names is not material upon tlie true

ftiots being shown.

ExEci TOK—C.vx Hk (livi: I'owki; ok .\ttorn.!;y to .\n-

OTIIER ?

Qursiion SVl.—Can an exeeulor !ei:ally authorize an-

other to sijin documents for him a? e.\e«utor?

Answer.—Yes. This is not a deleo^ation of authority,

but merely the appointment of one to sign the principal's

name, and the signature is in law that of the principal.

ESTATK OF AX InTKSTATE—POWERS AND RE.SP0N8IBII.ITrES

OF T}IE AdMINISTRATOF- .

Qvpstion Si:.—John Smith, a bu-^iness man, witli a bank
acc-^nnt, dies intestate. A relative is ajipointed administra-

tor by the court in the usual way. He opens an acconht with

the bank, headtxi *• Estate of John Smith, Henry Smith,

Administrator." Ts Henry Smith authorized to carry on

the business temporarily, buy new goods, etc., or must he
wind up at oncer If the former, liow long can he carry it

on? Has the bank any responsibility in handling such an
account ?
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Alunift— It is thu adininiHtrutorV dutv in such a i-aite

ti» Ii(|iii(liiti.' the estate. He cnniiot wifriv huy iifw gowU

even to carry ou the buHinew temporarily. If lie bought on

crt^lit uew gcxKls I'von to coinplfto hiuI pit pare for market

>;i>o<|» belonging to the entate, lie would Ih-ioiiii- iwrsonally

nspongible to the seller for the price, and if the venture

prov«><l a loss to the irttate he migl . have difilculty in freeing

hiiiiM'lf from |K>rtw>nal rcHponsibility for the loss.

Wo do not think thiif a i)ank assumes any responsiiiility

merely by receiving money from the administrator and pay-

ing it out again on his o'-der, even if the latter is exceeding

hi-^ powers.

LlABlI.TTY OF {'0I,1.K( TINC) AcKNT—EXPIIKSS COMPANY.

Question US.— .\ l)ank nt Crcditburg sent a proinissiory

note for collection, addrfssed to " Tlie K.vprcss Company.

Duntovn." 'ihe agent of the express rompany collected the

note and remitted proceeds in error to an endorser on the

note, instead of to the bank, which endor t made an assign-

ment a few days afterward-^.

Are the express company liable? (an they escape lia-

bility under the plea that the bank sent the note direct to the

express company at Diintown instead of through the local

agent at Creditburg?

Or is the ajjent only personally liable?

AnMfer.—Assuming that there were no instructions in

the communication sent with the note which would justify

the remittance o! the proceeds to the endorser, the express

company or the agent would be liable to the owner of the note.

At! to which is liable would depend on the extent to which

the express agent is the agent of the company. It would

seem to us that as the express company hold him as their

agent for their ordinary business, which includes the col-

lection of money, they would be liable. They might say that

a colle<lion sent to him by mail from anotiiiT point and not

through the local agent, is not within the usual scope of their

regular business, but we doubt very much if that affects the
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quMtion of agfiiL). He i-ollwltnl tlif iiionuy on tlu'ir In-lialf,

and the charge fur the mTvUr wim no iloul>t fivdited to ihtwn,

DKLIV.KHY or MuNKT Pahcki. Ai ' r:R Hankino lloriw.

QiiPMlion .tiu.—The aj^ent of un fxpn-Hg coni|iuny, willi

which a tpei-iul tout rait (>xii«lH, hrings to the bank otH(*u at

fi |i.tn. a pnnci nT ni»ni'v, uml rf<|urKt8 tlu> ono olhccr whom
he thuirt then-, to take delivery. Tlii* i* declined iw the Mfe
(whicii han u time Itnk) is lUwed. Ih the expreiw iH)mpauy

ri'Iicved from liahility l>eeaiii*e nf this temh-r of delivery?

AtiKUvr.—W lien the ('<impan\ iiiake» a tender of delivery

at the pro|K.'r time, in ti pro|K'r plan-, to u projwr oflice • of the

bank, in ationlanee with the terms of the uiHicial contract, its

liability under that lontracl would probably he ni» longer in

force, and the company would only Iw liable thereafter for the

ordinary care of a bailee. We do not think, howerer, that a

lender of delivery >iich m that descrik'd comes within the

above conditinn-. and we are of opini<m the company'?, lia-

bility continues ;is if 'lie tender had not l)een made.

FoHOKi) l'iii:(ii K C'ASiiiit HI Tiii: DuAWKK Hank.

Quest I' II JJo.—A cbeijue endorsed l)y tlie paye to a

third party is presented l)y the latter to tlie bank on wiiieli

it was drawn and duly lionoured. It suiiseipiently trans-

pires that the drawer's name had l>ren forfied by the payee.

Would the bank have any recourse again.st the endorsee

who was ifrnorant of the I'orfjery when he "btained jiayment

from the Itank?

Ansirrr.—The law is ijuite clear that a bank is Iwrnnd to

know the signature of its own customer, and that it pays a

forjred ehe(pie at its own iH>ril. In tlie case stated, the bank

would have no recourse whatever against the innocent party

to whom it paid the money. The position of the bank is

analogous to that of the acceptor of a bill, who by section ,"54

of the Bills of Excbanjre Act. is pnvluded from denying the

genuineness of the drawer's sigiuilure.
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WkITS of (i.VHNInltMKNT.

Quettiun 32t.—A Divuiun Court juilument i* hclii

agaiOHt au individual I'lnployitl hh HMttHHor by a muniiipttl

c'orijoratiun at a italarv of «> much for I'luli year'* work. Hi
in, however, in tiiv liabit of drawing tin- amount in inata'

moots at irrugular datM on upplii-ation to \m employfr^.

Can tile creditor do anything la tin- way of garnishing hi«

oalary ':

< Annwtr.—Th»- in-ditor lannot, of loiirso, gurniah the
salary which has Ihwu actually paid, nor can he garnish the
salary not y«'t earni-d, as .«ulary does not btfome a debt until

eurne<l. All he ((mid do would k- to garnish an arrears of
salary earned and unpaid, and whether anything eould l>e

done in this dirtvtion in the ease mentioned would deiwnd
altogether on the uutl. rstandiug k-lween liie lorporation mid
the employee.

Whits ov liAUMSHMKNT.

Quv-ition }.'.'.—Smith .vij. .loues, \»ho cannot coiltrt

his debt. Jones hear.- that Brown is going to give Smith a

cheque, and hat) a writ of garnishment issued and left at the

chartered bank on wiiich the cl\xjue is drawn. The bank
tells Smith thai lie had U-tter go a"l arrange it with Jcnes,

which Smith does. t'oiiKl Smith ve Jirotested tin ciieiiue

and held the bank lii.i.le:- Wimt action should the bank
have taken in that case if they had failed to avoid the main
issue as tliey did? 'I'lic teller in this case held the cheipic

presented by Smith under the writ of garnishment, but sup-

pose Smith hi', demanded same through his lawyer-'

Annwer.—We are advisetl that the garnishee order is

quite ineffective in such a case, and that if the bank refuses

to pay the party presenting the cbeiiue merely on the ground

that the money was attached by' the writ, it would be liable

to the drawer of the cheque for damages for dishonouring

his cluHpie. We understand that oidy monies due or accruing

due can be held under garnisluH' proceedings. At the time
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the writ was served in tiie case mentioned, there wac clearly

no money due or accruing due to Smith.

Wmr OF Garnishment Served ox the Maker of a Note
BY A Creditor of the Original Payee — Can thb
^fAKER safely PaY TIIE HOLDEH ?

(Question 323.—A is promissor on a note in favour of B,

wliich is ovcri'.'e and is held by a bank, having been duly en-

dorsed by B. A creditor of IVs serves a writ of garnishment

on A for the amonn) due on the note, (an A sa^fely pay the

bank which lioldc- the note, he being ignorant whether the

bank holiis it for value or iiierelv for collection on account

of B.

Answer.—The promissor is bound to pay the holder of

the note. If B has any interest in the moneys after they are

collecte<l, his creditors might take proceedings to attach it in

llie hands of the bank. A, however, is protected if he pays

tlie note to the holder.

Goods Sold in Exoland by Canadian Firm, to be Drawn
FOR Plus Expenses—Form of Draft.

Qiieslidn 32Jt.—A Canadian firm sells in England goods

at a cost of $1,000, for which they are to draw at sight, cover-

ing every expense. Should they draw for $1,000 plus charges

in Canadian currency, or for sterling amount, and if the lat-

ter at what rate of pvcliange?

Answer.—\\v think they might draw for the amount in

currency, but in practice it would be more convenient to dr.iw
for such amount in sterling as would yield $1,000 at the cur-

rent rate for siaht bills.

-' f

(iHANU 'iKlNK liAlLWAV AND CANADIAN PACIFIC RAILWAY
Pay Chevies.

Question 3:25.—Are the vouchers issued by the Grand
Trunk Railway and Canadian Pacific Railway Companies,
cheques? An article in the English Bankers' Magazine calls

attention to a judgment declaring that even cheques on a
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bank requiring the receipt of the payee to be attached, do

not come under the Bills of Exchange Act.

Answer.—A cheque must be an unconditional order to

pay and must be addressed to a bank. We are inclined to

think each of the documents referred to would be held to be

addressed to a bank. 'ITiere does not appear to l)e anything

in the case of the Grand Trunk order which can be said to

make it conditional. No receipt seems to be retjuired be-

fore payment is to be made. The better opinion would seem

to be that this document is a cheque.

The Canadian Pacific order requires, in case of pajTnent

by an agent, that it be first "properly endorsed," and the

form of the receipt being on the back of the order, a " proper

endorsement " would possibly l)e iield to be a signature of the

receipt, and nothing less. But there is nothing in the body

of the order—that portion of tlie document which directs

tihe Bank of Montreal to pay to tlie order of the payee

—

expressly making the signing of the receipt a condition with-

out fulfilment of which the bank is not to pay, and we do not

find anything which satisfies us that in the case of the bank,

suca a condition is implied.

Liabilities of Partxeks—GrARANTEE Bonds.

Que.^tion S2il.—A gives a bank a guarantee securing ad-

vances made to C. A afterwards enters into co-partnership

with C under tlic style of C & C"o. How does this affect the

guarantee? Is A held for all advances to C previous to tho

partnership, and equally liable afterwards as a partner with

V for the indebtedness of C & Co.? Is his connection as

("s partner as eciually binding for C & Co.'s debts as his guar-

antee would be? Does his guarantee carry some additional

security after he becomes a partner?

Answer.—Tlie formation of the partiiersliip does not

affect the guarantee. A continues to be liable as guarantor

for C"s indebtedness, and becomes liable as one of the prin-

cipal debtors for the obligations of C & Co. lie might also

become liable on the same debt as a guarantor or endorser,

C.B.P.—U.

I

f,l
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and the effect of this would be that in the event of an assign-

ment by the partners of their joint and separate estates, the

bank would have certain ranking rights against A's personal

estate, which might give it a decided advantage over the

creditors of C & Co. who had not A's separate liability. We

would therefore certainly think it well, if he has consider-

able means outside of the partnership assets, to take his

guarantee for the firm's debts; this is a very common pre-

caution.

It should bo remembered that the partnership estate of

C & Co. would not be liable for C's indcbtedne^s to the bank,

unless there was a novation—that is, unless they agreed with

the bank to a.^sume and pay the debt. The mere fact that

there was such an understanding between themselves would

not make tiie bank a creditor of C & Co. for advanci- to C,

and under some circumstances this might be an important

point.

Guarantee Wbittex upox a But or Note.

Question 327.—A man writes and signs upon the back

of a bill or n-.te the following :
" I hereby guarantee pay-

ment of the within." Is he entitled to notice of dishonour?

Answer.—We think not, and for the following reasons:

The contract made is a contract of guarantee and not of

endorsement, and to make a guarantor liable it is not neces-

sary that he should receive notice of non-payment of the debt

payment of which he guaranteed. The only doubt upon tlie

subject arises under section 56 of the Bills of Exchange Act,

1890. That section is as follows :
" Wliere a person signs

a bill otherwise than as a drawer or acceptor, he thereby in-

curs linbiiities of an endorser to a holder in due course, and

is sul)joft to all tlio provisions of this Act respecting en-

dorsers." The words '• and is subject to all the provisions of

this Act respiting endorsers " do not appear in the English

Act. and it may bo contended that a person who signs a

guarantee on a bill signs the bill otherwise than as a drawer

or acce]itnr. and that, lieing subject to all the provisions of
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the Act respecting endorsers, he is entitled to notice of dis-

honour. We think, however, that a person who signs a

guarantee on the back of a bill cannot be said to sign the

bill within the meaning of section 56. He is not signing

the bill ; he is signing a special contract which he has written

upon it. If every person who merely places his signature

upon a bill signs it within the meaning of section 56, then a

mere witness, described as such, would incur the liability of

an endorser. This, of course, could not be so. The statute

cannot mean that a pi rson who signs his name on a bill, with

an express statement of the contract wliich he intends there-

by to make, or of the capacity in which he signs, becomes

liable to any greater extent than the special contract of capa-

city calls for. If tills were not so, then a person who upon a

bill for $1,000, wrote and signed a guarantee to the extent

of $100 only, would under section 56 become liable for the

whole thousand, a reductio ad absurdum.

GUARAXTEE WRITTEX ON A NOTE.

Question 32S.—A B transfers to C, for value, a note

which is payable to his own order, endorsing it as follows:

" I guarantee payment of the witiiin note. A B." There is

no other endorsement on the note.

Is this endorsement sufficient to tran.sfer the note to

C, and is A B in a position of an endori-er requiring notifica-

tion if the note is dishonour* ,1. jr is he a surety?

Answer.—In our opinion notice of dishonour is not re-

quisite to retain his liability.

We do not think that the writing on the back of the note

is technically an endorsement, or that i^ passes tlie title to

the note. As C, however, lias acquired it for value, lie is

entitled to a proper transfer, and can enforce the same by

virtue of sec. 31, sub-sec. 4, of the Act.

Guarantee Written on a Note.

Question ,3J!).— (1) Could the amount of the subjoined

note be collected from Jno. Smith, if at maturity J no. Jones

was unable to pay it?

!

SB
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(2) Could it be collected from Smith if he had simply

written his name on the back without guaranteeing it?

(;}) In question (2) would it make any difference if the

proceeds of note had gone to Smith's credit, he having dis-

counted it?

$100 p:imira, Ont., 2nd Jany., UtOO.

Three months after date I ])romiso to i)ay to ' 'le Federal

Bank or order at the Federal Bank, here, the sum of one

hundred dollars, value received.

Jno. Jones.

Endorse<l,

For value received I hereby waive notice of protest of

within note and guarantee payment of same.

John Smith.

.4n.>i«'(T.—As the law at present stands, Smith is isjt

liable as endorser, and the fact that the proceeds of the note

had gone to Smith's credit would not make any difference in

this respect; but if it could be shown that the transaction

was a loan to Smitii on the security of tiie note, he would be

liable, as borrower, to repay the loan, but not as endorser.

The (|uestion as to Smith's liability as gii .rantor is by

no means easy to answer. The Statute of irauds makes it

necessary to the validity of a contract of guarantee that it

sliouM be in writing. sii,'ne(l Ity the guarantor or bis auth-

orized agent. The courts have held that under this statute

all the essential parts of a contract must appear in writing.

The contracting parties and tlie consideration are, of course,

essential parts of every contract. In the case of a guarantee

a subsetpicnt statute provided that the consideration nee<1

not appear in the writing, but might be proved by other evid-

ence, but it is still necessary that the contracting parties

should appear. Assuming that both the face and the back of

tile note may be looked at for the pur|)ose of showing the

contract in writing, the (pu'sticm : with whom is the contract

of guarautee made? appears to he left in doubt. "
1 hereby

f;iiarantee payment of the within note."' To whom is pay-
ment guaranteed? It is not necessarily the Federal Bank,
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as the promise is to pay the Federal Bank or order, and tne

guarantee simply means that John Jones will pay the note in

accordance with his promise. If the intention was to guar-

antee to the holder for. the time l)eing that the not 3 would be

paid, it can hardly be said that the parties to the contract

appear in the writing.

Again, it might be quite consistent with the transaction

that the guarantee was made with a third party who was

interested in the payee of the note and who might have given

him credit on the strength of the guarantee that Jones' note

would be paid. The fact that the writing does not necessarily

show the person with whom the contract of guarantee is

made makes it necessary to give verbal evidence, and this

is what the statute prevents being given.

On the whole we think that Smith could not Ije made

liable on his guarantee ; but, if the note were held by the Fed-

eral Bank when it matured, and if the contract of guarantee

were really made with the bank, and if the bank brought the

action upon it, it might possibly l)e held that, as the name of

the bank appeared in the writing, the provision^ of the statute

had been sufficiently complied with.

CfrARAXTKE Written ox a Note.

Question 330.—A fonds B in settlement of an account a

promissory note payable to R and endorsed by C. Would the

difficulty about C'"s liability be removed if he should add to

his endorsement 'w words: "For value received I hereby

guarantee payt f the within note"?

{nsircr.— , answer to Question 329 will explain the

position liere.

I

I

I

Payments Made ox Legai Holidays.

Question -i-il.—A gives bis cheque to B in payment of an

indebtedness on the evening preceding a legal bank holiday.

The bank remains open for the transaction of business on the

holiday, when A withdrav.s the balance at his credit, thus

cutting the holder of the cheque out of his money. Has the
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holder of the cheque any letourse against the bank? His
plea would he that he naturally assumed that the bank was
uot open on the holiday and held his cheque until the first

business day thereafter, when he found the funds had been
withdrawn ?

Answer.—A bank is under no obligation whatever to the

payees or holders of unmarked cheques. There is nothing to

hinder the bank making payments to its customer^ outside of

the regular business hours, whether on a legal holiday or not,

and its sole obligation is to pay its customers' cheques when
presented, if it then has funds in hand to.meet them.

Legal Holidays—Right of a Bank to Acckpt oh Pay its

Customers' Cheques on a Holiday.

Question 332.— (1) Has a bank any right to refuse or

accept a cheque on a legal holiday?

(2) In Mo-itreal English banks do business on Province

of Quebec holidays:

(a) If a bank were to refuse a cheque on account of in-

sutfici. nt funds, on .-jucIi a holiday, would the customer have

a case for damages against the l)ank?

(6) If tliore were .sufficient funds immediately after

opening of business the next day?

.4nswer.— (l)With reference to holidays other than
Sunday, wc think a bank may accept a cheque if presented

on a holiday, and if it has no funds we see no legal reason

why it should not so state. It can of course decline, because

of the lioliday, to do anything in the matter, and we think
should, for its customers' protection, decline to give any an-
swer unless it is prepared to honour the cheque.

(2) We think that it is quite legitimate for a bank to

transact business on these holidays with any person who
wishes to do so. We do not think the bank would be liable

to a customer for anything that takes place on the holiday
merely because it is a holiday.
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Bankixo Hours.

Question 333.—U it optional with a bank to close at one

o'clock on anv other day than Saturday, in lieu of the latter

day? Do not the provisions of the BilU of Exchange Act,

respecting the hours at which bills may l)e protested, impose

a duty on the banks as to the hour up to which they must

keep open?

Answer.—Were it not for the peculiar rolation>»hip be-

Iween a bank and its customers, whereby it undertakes to

make payments on their account out of the moneys in its

hands on presentation of cheques, it might be said that a

bank is free to close its doors at any hour it may choose, but

the fulfilment of this undertaking doubtless requires that

a bank should be open at the usual hours unless it give rea-

sonable notice to the contrary. But such notice havmg been

given, we think it is clear that a bank may arrange to close

on anv dav of the week at one o'clock, and we know that

it is not an uncommon i)ractice in the old country for banks

to have their offices in small places ojicu only <m a certain

day or certain days of the week.

As regards the Bills of Exchange Act. this has no bear-

ing on the matter except so far as the hours flx^d for the

protesting of notes may be taken as indicating wliat is re-

cognized to be the general practice as to the hours for keep-

ing open. The Act, however, so far as this point is con-

cerned, onlv refers to the hour Itefore which a note cannot be

protested—t.p.. 3 o'clock, and that this does not affect banks

directly is quite plain. Banks usually close at three, and

although the practice of admitting notaries after three is a

very general one, we do not think that if the notary found

the" office locked and protested a bill for non-payment, the

bank would be under any responsibility in the matter. The

most that could be said is that they had impliedly under-

taken to be open till three o'clock on certain days of the week

to make payments on behalf of their customers.

i'
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O00D8 Hypothecatkd to Bank.

Question 33J,.—\ sells to B & C certain gomlx, rfoeivinjr

a ilt'ponit tlion'on. B and C apply to tlu'ir bankers for a

loan to nmko a furtlier payment, offering to hypotlieeate to

the hank said jjoods. as swurity. The bank, l)cing given to

understand tliat the ])ureliase was complete, received the

hypothecation from B and C in the presence of A, the imnker
e-xplaining to A the nature of the security he was taking,

A making no objection. The following day A gave B and ('

a liill of sale, and B and C gave (innocently, so far as in-

tention to defraud the bank is concerned), a chattel mortgage
on the goods of A. Could A, under the circumstances, be

stoppetl from proceeding under his lien ahead of the bank's

hypothecation ?

Suggested Answer.—Prwuming the goods were and
could 1m? legally hypothecated under section 74 of the Bank
Act—A a* an unpaid vendor might have protected himself
by disclosing the fact to the bank. The claim of the bank
under hypothecaiion would be jjrior to the chattel mortgage.

Idextificvtiox of the Payee of a CuEyuE.

Question 33,1.—In your answer to Question 338 you say:
" A bank can refuse to pay a clic(|uc to order until the bank
is satisfieil as to the identity of the endorser."

A che(jue is ])resented at the bank; the payee, who is

unknown to the i)ank. re<iuests the bank to accept the cheque
pending his identification. This is refusetl, though there are
sufficient at credit of drawer, and by the time payee is pro-

perly identified the funds are withdrawn, and payment of
the cheque refused.

Can the holder sue the bank for damages?

Answer.—Inasmuch as the bank, before accepting the
cheque, is not in privity with the payee, no liability to the
holder would arise under the circumstances disclosed in the

first question. We think, however, that notwithstanding the

disadvantages occasioned by the bank becoming the acceptor
of a cheque, referred to in the answer to Question 338, the
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bank should in fairness mark the chu({ue under tlie circum-

gtanees indicatwl in the ul)ove queBtiun, so aa to [)roteft the

payee's intcrestn durinjr the necessary delay involved in the

identifioation.

Identification- of the Payee of a Cheque.

Question 330.—A cheque for $100 drawn by Jno. Smith,

of Ottawa, payal)';- to liis own order, is jiresental l)y him at

a bank for payment. Although not jjersonally known at the

bank, yet the l)ank knew that Jno. Smith, of Ottawa, is

worth thousands of dollars. Mr. Smith is informe<l that the

bank will cash his cheque provided he can bo identified by

someone known at the bank. He returns with Mr. Jones, of

Hamilton, a well-known l)usines8 man. who states that he

knows Jno. Smith, of Ottawa, and that he is possessed of con-

siderable means, and then Mr. Jones writes under Mr.

Smith's endorsement the words, " Identified by Thoe. Jones."

The bank cashes the cheque, forwards it to Ottawa, from

whence it is returned unpaid, and it turns out that the

drawer was not the wealthy Jno. Smith, of Ottawa, and

that Mr. Jones was mistaken, there being several Jno. Smiths,

of Ottawa. Can the bank, having paid the cheque on Mr.

Jones' identification of Mr. Smith, recover from ilr. Jones?

Answer.—Under the circumstances mentioned, Mr.

Jones was not, we think, liable to the bank in any way, un-

less his act was fraudulent. If he l)elievcd the Jno. Smith

whom he introduced to Ik> the wealthy Ottawa man of that

name, and in good faith made that representation to the

bank, thereby inducing the bank to cash the chc(jue, he

would clearly not be liable. The point is very fully dis-

cussed in Derry v. Peck, before the House of Lords, where

these propositions are statwl by Lord Hersehell : First, in

order to sustain an action in sucii a case there must be proof

of fraud and nothing short of that will suffice. Second,

fraud is proved when it is shown that a false representation

has been made, (1) knowingly, or (2) without l)elief in its

truth, or (3) recklessly, careless whether it be true or false.
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Idkntification of the Payee of a CuKgvE.

Queslion 331.—A, known to catthier, makes the acquaint-

mw of K at an hoti>l, and introduces him (B) to the bank

for the purpose of getting; a che<|ue cached on another town,

but A d(x»i« not endorse chefiue. The chtHjue ia returned pro-

tested for non-payment, and it turns out to lie a sharper, and

meantime has departed. Do you think tiie bank can recover

tlie amount from A, although he has not endorsed tite

cheque 'i

Answer.—So far as the question goes it' indicates that

what A told the hank was true, i.e., that B was really B.

If this is all he is not liable.

If A made representations to the bank on the faith of

which they cashed the cheque he might be liable, but even

then fraud must be proved. We might again quote the fol-

lowing proposition bearing on the point, from tl.e judgment

of Lord Herschell in Derry v. Peck.

" First, in order to sustain an action in such a case

" there must be proof of fraud, and nothing short of that

" will suttice. Second, fraud is proved when it is known that

"a false representation has IhH'n made. (1) knowingly, or

" (2) without belief in its truth, or (3) rivklessly, caiclesa

"whether it be true or false."

Idkntification of thk Payf.e of a Cueqi'e.

Qwsiion 3iS.—A chefpie drawn to order is presented for

payment by an individual unknown to the officials of the

l>ank. lie clarms to Ijc the payee. Js the Inink entitled to

delay paying tlie clieipie while it takes diligent steps to satisfy

itself as to the identity of the payee?

Anttwi'r.—We think the bank is so entitled. Unless the

che<|ue has l)een accejitcd by the bank, and a liability thereby

incurred towards the payee, the bank by refusing absolutely

to cash the cheque would not be responsible to anyone nut

the drawer; n fortiori it would not lie responsible to the

payee by merely delaying payment. The drawer's direction

to the bank in the cheque is to pay to a particular person,
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or to his order. Unless the drawer afford« the bank gome

means of immediately identifying the payee, he must be taken

to have intendetl that the bank should see to hit identity.

He therefore cannot complain if the iiank takes a reasonable

time to do this. Therefore the action of the bank in not im-

mediately paying the cheque would not l)c considered a re-

fusal to pay, entitling the drawci- to an action for damages

because his cheque was dishonoured. If the cheque had been

accepted by the bank and a liability thereby incurred towards

the payee, the bank's refusal to pay immediately on presenta-

tion by the proper person would give him the right to me

the bunk at once, but his claim would be limited to the

amount of the cheque and interest; he would have no claim

for special damages; and. as costs are now in the discretion

of the Court, it is entirely probable that the Court would

refuse the plaintiff his costs if he were unreasonable in com-

mencing his action, and if the bank in delaying payment

acted reasonably under all the circumstances and paid the

amount into Court as soon as it obtained reasonable evidence

of identity.

Identification of the Payee of a Cheque.

Qucxlion SS9.—With reference to Question ;?:?8, is the

inference to be drawn from the answer thereto that it becomes

a duty devolving upon tlie le<lger-keeper Iwfore accepting a

cheque payable to any specified person, to satisfy himself a?

to the identity of the said person, in order to insure the bank

against the possibility of action being taken by him (the

payee) on the ground of delayed payment?

. ! mwer.—The question asked arises very naturally from

the reply to Question .338, but we do not think that the change

effected by accepting a chtV|ue in the position of the bank

towards the holder of it. involves consequences sufficiently

serious to call for any change in the customary practice.

The concluding part to the reply to Question 338 indicates

that the bank would not suffer in costs or damages if it acts

reasonably in the matter of requir-ng or procuring identifi-

cation of the payee of a marked cheque.
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Identification or the Payee or a Cheqck.

Qutition S^o.—Muot a Imnk on which a cheque U drawn

get the payee, if a l>trant^>r, identifif^l?

(2) What is the custom of hanks in Toronto on this

point?

(.')) I>oes not the Knglinh law liold good in Canada,

namely, that a bank is prott-t ted if the chwiue purjwrts to

l>e endorsed by the )>erson to whom it is payable?

An»wer.— (1) The bank must satisfy itself as to tlic

identity of i>acli payee of u chetpie to " order " paid over the

counter, or pny the chetjue at its own risk.

(2) It if, we believe, the practice of the banks in To-

ronto to re(;uire identification as a rule; no doubt exceptions

are sometimes made when the amount is small, but such cx-

cepti(»n8 are at the risk of the bank.

(3) Banks in England are protecti-d under section GO
of the English Bills of Exchange Act, which is not in the

Canadian Act.

The position of the Imnks in Canada in this matter is

fully discussed in the reply to (Question 338.

Identification or the Payee of a CiiEgiE.

Question SJ,1.—A cheque drawn on the Bank of
,

Montreal, payable to ,Iohn Smith or order, is presented by a

party claiming to be John Smith, but who cannot procure

identification. Is the bank in question justified in refusing

to pay the cheque on these grounds?

Anxtrer.—The i»oint was fully tlist>usse<l in ihe answer
to Question 338. The bank is entitleil to delay payment
until it can satisfy itself of the payee's identity, but it is

bound to do what is necessarj-, and within a reasonable time.

If the payee is absolutely unknown to any person in the place,

the bank should doubtless refer to the drawer for instruc-

tions.

The point is one which is not usually pressed to its

ultimate logical conclusion, i.e., while it is the bank's duty to

s
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ULtitty itself u to the paytf'i) identity, the p«yee i« ii|ually

interMteU in itatitfyinK it and uitually for hit own fonvt>u-

ience provide* the nccenBary proof.

•'Index Ximber"—Meanjno or Same.

Question iHJ.— I'leaDe explain the meaning of tin* " In-

dex " number, to which alluHion* arc frttiuently. made in

financial pa|)erii. It apparently refer* to the price of com-

modities.

Armwer.— It i§ madi- up by adding the priei's of certain

quanti' of the principal (Staple iomm«Mlitie>, and i* iifloJ

for thi urpoHe of comjmring the variatitm of valuer from

time to time.

Individi'al I'sixo Tn.vnK Name.

Qufntion 3Ji,1.—.Tno. Hnliinnon carries on business undt-r

the name of " The Rm-lustor Pork Co.," for which he keep^

a separate set of b(K)k«. He has other assets which he treats

as private assets not l)elonj:ing to the busimsa.

If a note were signed by him

"The Rmhesiter Pork Co.,

•' per John Rol)inson.

" John Robinson,"

would this be in any sense a. joint note, and would both have

to 1k' sued in case of non-i)ayineiit ?

Answer.— In this case "The Rochester Pork Co." is

merely another name for .John Robinson, and the assets of

the company arc l^)l)insons personal a.-sets, on precisely the

same level as those which he treats as his private estate.

The note is of no more force than if signed ' John Robin-

son "' alone.

If suit were brour''' airainst John Robinson on such an

obligation the property whicli he holds either 'inder the

name of The Rochester Pork Co. or under the name of John

Robinson would lie liable.
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Insanity of a Deposit CusTOMEn.

Question 344-—A customer of a bank, who has become

insane, has a balance at liis credit. Before iH'coming insane

he accepted drafts payable at tlie l)ank. Tlie manager of

the bank knows tliat the customer has been phiced in an

asylum, but has not been notified by anyone of his insanity.

Would the bank jje safe under such circumstances, in charg-

ing the acceptances to the customer's account.

Answer.—The insanity of the customer, to the know-

ledge of the bank, has the effect of revoking this authority,

and the bank would not be justified in paying the acceptances.

That the bank have not been officially notified of the cus-

tomer's insanity does not signify; the fact that it is known to

them is sutTicicnt.

IXStRANCE AXD AssrUANCE.

Question 3^5.—Wliat is the difference between " insur-

ance " and " assurant e "
?

Answer.—The terms are used interchangeably.

IxsiRAXCE Ceatificates Accomi'axyino Bills of Ladixo.

Question SJ/fi.—A certificate of insurance is attached to

a bill of lading, ifust this certificate be drawn in favour

of the drawer of the relative bill of exchange, or may it be

in favour of Ihe bank negotiating the draft? Is either form

of procedure legal ?

Answer.—We do not think it is material to whom a

marine certificate of insurance is issued. The loss under

these certificates is usually made payable to a sj)ecified person

or to liis order, and if in case of loss the party holding the

bill of lading holds u certificate of insurance which is origin-

ally, or by endorsement, made payable to himself, he is en-

titlwl to collect the insurance.

IxaunANCE ox Piiopeiity Held as SEcrniTY.

Question 347.—If a bank notifies a customer that it has

assumed possession of goods assigned to it under section 74
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of the Bank Act—although allowing the goods to remain on

the customer's premises—ought it to require a transfer of

the insurance into its own name, or would the policies isxuod

ip favour of the customer—loss Itoing payable to the hank

—

tx ^>ni'iO'ont to protect it, in case of fire?

Anxr I.—The fact that the bank has taken possession

of ^'(Vids .ssigned to it under section 74 should, as a matter

oi' p: ^enution, be notified to the insurance company, as it

might be held to be a change material to the risk unler the

conditions of the policy, but notwithstanding the fact that

the bank takes possession its interest is still that of a mort-

gagee, and the customer remains the " general owner.'

IXSURAXCE ON HYPOTHECATED GOODS.

Question SJ/S.—^^A mercantile house holds a policy of

insurance covering goods in their possession, " their own or

held in trust or on commission for which they are responsible

in case of loss." The owner of certain goods stored with

them takes their warehouse receipt for tiiese goods, for the

purpose of borrowing on the same, and tiiey assign to him

this policy of insurance with the written consent of the com-

pany. If he borrows on the warehouse receipt from a bank

and makes the loss, if any, under the policy payable to it,

would the bank's position as to tlie insurance be in order?

Answer.—The transfer of the policy in the way de-

scrilK'd, if properly done, would, we think, make it a contract

of insurance covering only the goods mentioned in the ware-

house receipt, i)rovided tlu'se are part of the goods which the

policy originally covered, and tlie j)osition of the owner and

the bank would be the same as if the policy had been origi-

nally taken out by the owner, on his own goods alone. Under

the wording quoted, the goods might have to be goods for the

loss of which while stored witli them the mercantile liouse

would be responsible, to Ijring them within the policy.

While we think tlie case put !)y our correspondent is fully

covered by this answer, we wish to say that in <|uestions re-

specting fire insurance, very much depends upon tlie facts
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ami the exact wording of the policies, endorsonients, etc.,

and general questions may not describe these with sufficient

exactness to ensure a correct reply.

Iksuuance Payable to a Bank " as its Interest may

Appear."

Question 3^.9.—A bank holds security under si'ction 74

on oeef, pork and cured meats. The insurance policy lodged

with the bank covers l)eof, pork, cured meats, lard and lard

pails, bacon sacks, salt, and all such other articles as are used

in a pork packing establisliment. Tlie loss, if any, under

the policy is made payable to the bank, " as its interest ap-

pears."

A total loss by fire occurs. Can the bank retain the

whole insurance? If not, what are its rights?

Answer.—We think the insurance must be apportioned

to the various items which it covers, and that the bank is

entitled to receive the portions covering l)ecf, pork am' cured

meats only.

If the lo>-. if any, had been made payable to the bank

absolutely, not limited to its interests in the property, the

bank could, doul)tless, collect and retain the insurance.

Fire Insiuance Policies Held as Collateral Secvrity.

Queslion SoO.—Can insurance on tlie store and goods of

a trader, assigned as collateral security fur money advanced

for tlie purpose of carrying on iiis l)usiness and mt- ting his

lial)ilities, l)e legally recovered?

Answer.—The policy would l)e voided if it were assigned

to a creditor who had no insurable interest in the i)roperty,

even if the company assented thereto, or if it were assigned

to a creditor who liad an insurable interest without the com-

pany's consent. Rut the insured may assign any sum of

money which may booonie payable under the policy to hi^

creditor. This is not an assignment of the contract of in-

surance. Under ordinarv circumstances the creditor cohld
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recover from the insurance coinpanv the amount of any loss

80 ii>:signed.

Tkansfers of I-vsrsANCK Por.KiKs, OK Pkopf.rtv C'oVKREI)

THEREBY.

Queftion 351.—T'nder one of the clauses found in

policies issued by fire insurance companies in Canada, any

tninisfer or assignment of the property insured, without the

written consent of the company, renders the policy void.

Does not tliis seriously affect the position of banks taking

security under section 74? Schedule C is in express terms

an assignment of the goods.

Anm-er.—The clause referred to would not apply to as-

signments imder section M.

The Supreme Court held in Peters v. Sovereign Fire

Insurance Co. (188(i). tliat such an nssignment of the pro-

perty as would render a policy void under this condition

must be an absohite nssijrnmcnt of all the insured's interest

therein, and that the chiiise in question is nor to be read as

forhidding the mortgaging of the property, where the in-

sured retains an iiisurahlc interest. Tiie case of an assign-

ment under sec. TJ comes very cleaxly within the terras of

this judgment, and if this is the only condition in the policy

affecting the matter, notice of security given under sec. *
1

need not be given.

In a hiter case. Salt'iia \. Citizens Ins. Co. (1804). the

condition in the policy reads as follows: "This policy shall

not be assignable without the con.sent of the company . . .

;

all encumbrances effected by the insured must be notified

within fifteen days tliereof: in the event of any change in

the title to the property insured the liability of the company
shall thenceforth cease." A chattel mortgage covering the

gtXKis insured was afterwards given to a creditor, and in the

chattel mortgage all policies upon the goods were assigned

to the mortgagee. The court held that the policies were

avoided by their transfer to the chattel mortgagee without

the consent of the company, and also by the exinution of the
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ihult.'l in(>rt«aj,'o wliioli was hold to constitute n " ohanjrp of
title" to Mu. property. It was also held that want of imtiw
of the chattel iDortgage would, in view of the cridition as
to enciiiiihranctM, avoid the policy.

In the latest <tMH', Toirop v. Iiniicrial Fire Ins. Co.
(IKJ'ii) the clause oii which the defence was rested made the
policy void •' if the said property slionl.l he sold or conveyed,
or the interests of the parties therein chan-,'ed." 'llie Sn-
l.reine Court of Canada held that a i)ill of sale which had been
I'lveii, aithoufih not .m absolute transfer of the jtroperty, was
a ehan^rc of interest which avoid.'d the policy under this
condition.

With such conditions in tlie j)oli(y as existed in the last
two cases, the giving of security undo- sec. :4 without the
consent of the company, would probably avoid the policy. It

is to he remcmJK -d. however, that in almost every instance
tiie loss, if any. under such policies is by their terms mad.>
payable to the bank boldinfr the security, and under such
circumstances no (piestion coidd arise.

In M> lar its ins\irance contracts in Ontario are con-
cerned, where the statutory conditions govern, security under
sec. 74 would not contravene any of those, but in the other
provinces it would denend entirely upon the particular lan-
guage of the conditi<rn.

This was a point in the \;\<i mentioned ease which is of
general interest. .Vfter giving tiie bill of sale above men-
tione:! the owner of the goods made a gener».l assignni-nt for
the liiMietit of his creditors, by the terms of the assignment
transr.rnng to \m. assignee, among other things, all policies
of insurance. The consent of the company to this assign-
ment of the policies 'vas not obtaiui'd. and this seems to hav..'

iM-en regarded by tin Supreme Court of Xova Scotia as a
transfer in br-ach of the condition, which would have avoided
th policy.

I.KCAr. Rati: or T\T!:i!i;st.

Qupxiinn >,r,2.—\U<. the legal rate of interest be<>n p'-

duced Irom i; per cent, to .'i per cent.?
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Ansuer.—\{_'a. 'I'ho legal rate of interest lor lial)ilitii>

incurred since the date of the passing of the Amending Act
I'rth July. UMIO). is ,-. per cent. See Statute of Can. «j;!-t;i

Vie., cap. 30.

iNTKiiKST (».\ T).\rr,Y Hai..\v( K—Mkthod of ('(IMITHNO.

(Jiirslioii .l.-,.i.—\ , ,isl«.irier who is allowed •> per cent,
interest on liis daily haianees of !|;.").ii(hi and over in current
a(eount is in the habit of making deposit^ the la.st tiling

in the day to make his Imlance ovr the .$.'),(i()0. This j-

largely withdraw.-, the iie.x' m..r;iing an.l made good again
hefore closing. The efTe:t is that the miiiiirium balance in

each day is considerably below $.5.(mmi. but the balance at

the close of ijusiness is alw.iys considerably in exceds. On
\vliiit l)alance should interest be allowed y

.|„,v„Tr.—There is no doubt that the term "daily bal-

ance" means the balance standing in the account at the
close of the business each day. and in the accouni m.>ntioned
the customer would be entitled to interest on tln' balanc<- 'i.-

appearing in the books at the close of business. Such an
account may not be wortli tnc interest paid, but the imnk"-
i-emedy is to caiuil or amend the contract.

'I'm: .\(T liKsPKCTiN.; l\ri:i;i;sT.

(Jiirslio,r-!',i,.— {\) \n wiiat sjiape .Jiil tlie usury bil!

pass ?

(•.') How will it aifeci banks rc-dlscountiug private

•ankers' paper? Many private bankers take note.-, say at si\

months witii interest at |ii |„.r cent.

(3) If a note representing a loan is drawn for a lump
sum representing the principal and intere.-t at a higher raie

than (i per cent., wiiiiout any mention of the rate on the

face of the note, would the new law apply r

Anxirrr.— (1) The interest bill as jiassed provides in

clfcK't that unles? the rate per cent, per annum is ( xpressivl.

inten^st at <i per cent, per annum only can he collected.

(?) The .\ct will apply to private bankers" paper held liy

a bs^nk if the terms of any note so h(>ld brimrs it within
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the M(i|K' of tlie Act— tliat is, if a bank takes from a private

banker a iu)le wliieii bears a rate of interest per diem ami

not per annum, it can only regard the not" as a security

bearinjr (i per cent, per annum.

(;i) 'I'lio nolo deseribed may lie, as lu-'tween tlie iiijii<er

and the binder, a note wiiich iuiliides interest, but -" far as

any other iiobler of tlie mite is eoneernod. it is a liare |iroiiiise

to pay the amount of ti>e note ;ii maturity, without any refer-

ence to interest at ail. and vMuild. in llie hands of a Imldir

in due course, constitute a valid elairu for its face amount.

Tile Act docs not iiitereferc with contracts cif this ki''d. ji.

lor example, a man should sell a pri\ate iiaid<er a note of

$!()(( for ^i^KHt. there is nolhin^r lo interfere with his rifiiit

to ilaim tlie -^KMt at maturity, and any suliseipiciit holiler,

who acquir(>(l the note in j;ood faith before nuitiirity. would

be. if possible, in a better j)osition than tiie payee.

.ToiNT |)i;i'()sri\ .loivr Dki'ositoks Dkceased.

Qiu'siiiiti .i55.^A deposit receipt is issued which is pay-

able to two persons or oitlier of them; in the event of both

dyinj:, ioavini: wills disposing of the anumut in dilVerent

ways, what cotnse should ttu' baid< take?

Answer.—Assuniinj;- that they did not die simultan-

eously, but that one -urxived ihe other for a lorijjer or shorter

time, the deposit became payable to the one of the two de-

positors who survived the other, and after his death to hi-

exeiiiior-. The claims of the beneliciaries mentioned in the

two wills, must be settled between the clainuints aiul the ex-

ecutors of the survivor. The bank is i.,it concerned.

.Toi NT Dkposits EXKCflOItS.

(JiiisIujii -i'lr,.—An account is opened in the name of

throe executors. One dies leavinfi no will, and his heirs

make an arranfr<inent between ihcmsclves re<iardin<r his e—

tate. Shoidd the baid< allow the remainiufr two oxecutor-

to draw the iiion(>y ' No provision was iiiade in the will lor

the anpoiniment of a <iili-titiite in tlie e\-eiii of the ilealb

of aiiv of ihe executors.
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Answer.—Ttiis question is in ellect answered in the reply

to Question 301 given later. Tncler tlie ordinary rule two

survivors of three depositors would be entitled to draw ilic

iMoufv. in addition to this it will In- seen from sub-sec. 2 of

set'. S4 ol' the Hank Act that where trust money stands in the

name of tiiree persons the reeeipt of two is^ a .sutficient dis-

charge thenfor. Even if the three e.xeeutors were alive the

•)auk would be authorized to pay the money to two of them,

although as a practiie this is open to objection.

If out of the three executors one shoidd die. the estate

is vested in the remain ing two. If a swond dies it becomes

vested in ihc survivor, and although he has power, and it

may be his duty to appoint another trustee, still until this is

actually done he has fidl control of the trust estate. Should

he die the control passe- to his executors, tiien to the surviv-

ing executors, or executor, then to the executors of the last

sur\ iving executor, am! so on.

.lot NT DkI'OSITS.

(Jiirslioii -i.'i,".—One partner in a tirm having a current

account with a bank dies. Is the surviving partner entitled

to draw the balancer If ho should continue to make deposits

in the name of the lirm. can he withdraw the funds? Wouhl

his riglits i>e all'ected by the appoiiitmeui of an executor or

administrator of the do<cn>ed partner!'

-In.s'Wfr.—The surviving partru-r has a right to withdraw

the money on deposit at the time of the other partner's

death. In this respect the account must be regarded as a

join deposit, the control of which passes to the survivor.

Jf the surviving partner deposits money in the name
of the firm we think he is i>ntitled to withdraw the same

and to sign the firm's naim- for the purpose. His right.*

would not he affected by grant of letters of probate or ad-

ministration in connection with the estate of the decea.<ed

partner.

.
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.'OINT DkPOSITS.

Qut'stioH .ioS.— i 1 ) [n the event of a. deposit U-in^r ,„,„|..
to the ertMlit of two |mrties. father and son. paval.l. to liolli
or either, wo.,1.1 th.- -overnnient be entitled to s.i.ress.on duty
on file deatii of the part.v wlio made the deposit?

(•>') In swell a ease would the son l)e entitle.l to ho.d the
money against other heirs?

(3) In the event of the death of the paitv who made the
deposit could tk^ hank he sued !.y the oth.-r' h.-irs should it

pay the amount to the survivor?

(4) If one of two parties who have a joint deposit with
the hank, payal.l.. to l,n.h or cither, dies, and under his will
-'«|"'-aths a portion of the d.-posit to a third pnrtv, ean the
bank legally pay the survivor (a) if it has no k.-owled-,. of
the will; (b) if it has knowledge of flu- will?

(5) [t is the praetic,. of some banks not to pav to the
sumvor ,„ ,|,.,s,. ,,,s..s without ihe pro,lu.tio„ of m' probata
" tl... will or letters of administration, and then to require
tin. .onsent of the legal representatives of ,be deeeas,.! de-
positor. Is It not a pity that the prac tiee is not uniform ?

Ans,rrr.~{\) Tlie right of the governm.-nt in the mat-
ter seems to be settled by iJu' A.I of i,s0.3. .hai. :. s,,. 4 (d)
the substa.uv of whieh is that if the deceased person ha.l
been absolutely ..ntill-d to the amount of the mon..v .o d.-
posited. the sueeession duty must be paid. V.w sub-s«lion
•luot.'d mentions a benelieial interest passing bv survivorship
and It is clear that this legislation does not affect the rela-
tions between the bank and the survivor.

(•<?) Wc think h,. could, bin there might be eiiviim-
stnnces connected with the matter which woul.l affect hi*
title.

(••t) The e.vecutor or administrator might, of course, sue.
but as the survivor has a right to draw the monev the bank
would be technically protected in paying it to him. If a
suit were brought it would be prudent for the bank to pav
the monev into Court.
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(I) The will of thf di-oeasff' joint depoMitor would ». ;

affect tilt' liank's |)08iti<)ii <in(' way or the other. The mont

tliat coiiid be said i^ that the Ifpitee .nijfht have a clHiin on

ihv iiioiicv in the hands of the survivor.

(5) We think tli.it most hanks n-i-opnize tin- rijrht of thi!

.•iiirvivor of two joint dt-positors to control tlie dc|i08it. which

Tight exists wl'.i'thcr tin- deposit is i).v its tornin paviilih to

either of them or to bolli, hut there will no d<nd)t alway.s \h'

some who will taJvu the extra precaution which you mention,

hut which in the nhsence of anything like fraud wc hclieve

to lie unnc(e^»-ary.

You speak of the person " makin;r the deposit " as if

tliere were some distinction hetwcen the joint <1epositors;

liut we think that wlien money is paid in to the credit oi two

parties it must Ik- rejrnrded (so far as the hank is concerned)

as deposited by and the property of both, and the person who
pays in the-money as the agent of both.

Deposits in tiii; \ whs <»k Two Pahtiks .Ioivti.y.

Question I'i'J.—Some lianks issue interest bearing re-

ceipts and open savings bank accounts to say •' .Fiio. Smith
and Robt. Jones, both or either." and |iay the monc\ on one

signature. Suppos<> one of the parties dies, ought the bank
to pay on the signature of ibr ^urviMir!-

Ansu^pr.—We underslaml that payment to the survivor

is proper, even when the deposit is nuide without being re-

pavalile to •' both, or either."" The control of the joint deposit

passes, iiy our Ontario law. to the survivor, and he is entitled

to receive the amount from the hank. The point is. fif

course, much clearer when hy the terms of the original deposit

either party was entitled to draw the money.

Deposits Payablk to Two Pkrsoxs or Efthku of Them.

Question 360.—The holder of a deposit receipt, on ac-

count of Jiis age, procures a renewal receipt in favour of him-

Kelf and wife ''or either of them," so that either mav draw
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tin- money. Sulwe.jueiitly tlu> wife pre»enU the i.Hoipt en-
(lorsiKl by her hii^lmml (his mark witnessed), and a^ks for
ti renewal in lavour of liert«'lf alone. The deposit receipt
is (me which is nmrked "not tianfiferahle." Dix'.-^ flu- bunk
take liny risk in runewiiiK tlie .Icposit receipt in the fonn
which she desircji?

.|,MM'(r.—We think not. Tlie oriKinnl di-|.osiior. whil.-

he was ill A position to rlfnl with the deposit ns li.' pl.-as.-.i,

placed the amount at his wife's di^posnl, and the l>ank is

therefore justified in actinp on her instructions.

.ToiXT Dki'osits.

\>iir.ilii,n -Kit.— \y,' issue a deposit receipt iindertakiiiff to

account to AB and CD or cither of them, for a crtain Juni
and interest. Tn the event of tlie dnith of one. should we not
requin- tlie .onsent of the representatives of the deeeastnl lie-

fore tnakinj,r payment to the survivor? Ts not death some-
thinjr which AR and CD in the case mentioned did not pro-
vide for!'

.\„sirn:—S,o far a.s any dealin-rs with the deposit during
the lifctitne of both depositors are concerned, the terms of the
receipt u'ovcrn

: ih,. hank is bound to pay to either of the
parties provided lie complies wit!: the terms of the receipt.
On the death of one. then, under the law of the province of
Ontario, the survivor i> entitled to receive the nionev. and
this wmild follow whether the receipt had been made in

favour of AB and CD simply, or of AB and CD or either of
them. Tt may l)e true that the mcmey does not belong to the
survivor, or that the representatives of the deceased ar.> en-
titled to a share in it. hut that does not affect the question.
The survivor holds the actual title, and others mav he the
beneficial owners. f)ut the hank deals with the holder of the
title.

Joint Di:i'08tt.s.

Question .»«».—John Billings opens a saving.* hank ac-
count in the name of "John Billings and Marv Billings or
either." .John Billings dies. Is the bank justified in paying
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the amount to the exi>cutorii of John !!i'Iing«, oi iuudI it

ouly piiy on a cheque of Mary Billings? Should Mary Bil-

lings be the executrix, would it make any d i ITerence ?

Answer.—The fxctutors have no fontroi. Sec- 'in- rf|ilv

to yufstion No. 36t).

Joint I»ki'«)hit«.

Question 3il-'>.—One partner in u firm having a curifiii

account with a hank die^. U the surviving: partner entitled

to draw tlic imlance? If he should continue to make depoBil-

in the name of the linn, cm lie ' llidraw the funds? Would

his riii'Ms he afT('<'ted hv the "Ointment <>f an executor or

adminiM ator of the deceased partner?

Aiiiiut'r.—The surviving' |)Rrtner ha-; a ri^rlit Id witlidiaw

the innncv on deposit at the time of the other partner's death.

In this rcspeci the acconnt must l»e regarded as a joint de-

posit, tlie control of which passes to the survivor.

If the surviving jtartner deposits money in the name of

.the firm we thiiA' lie is entiilcti to witlidraw ilie same and

to sign the firm's name for the purpose. His rights would

not he ntfected hy i^rant of letters of probate or administra-

tion in ronnection with the estate of the det'cased partner.

Joint Dki-osi is.

Question Hi-!/.—Deposit receipts aiiil savings hank de-

posits are often payable to either of two parties. Is this

sufficient, or would the following (from the rules of a hank

in India) he better: The bank continues to grant deposit ri>-

ceipts '• payable to either or survivor," in the easr of two per-

sons, and " payable ^o them, or any one of them or to Mio

survivors or survivor in the case of three or nmre"?

ATWver.—When a deposit made in the name of two par-

ties is intended to be payable to either of them or to the

rjrvivor. the issue of a receipt payable to them or either

of theni is suflReient, By the law in Ontario such a deposit

becomes payable to the survivor in case of the death of one

of the joint depo-sitore, so that it is not. necessary to express

this in the receipt.
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With reganl to ^iiiiiiar (l<>poait8 made to th.' cmlit of
tl.nv or iiiur.. |HT.M.n«. the >.flrn,. ,H.iiit w..iil,| In. .utliriHitly
••'^.rnl l,v makin- fh.. r.ioM.a ,m,v,.I.I,. f„ th.-in. "or any
•>m. of ih..,M." In th.. rns,. of the d.-ath of on., or mor.- ..f
the joint (lr|HH.itor». the di-|H>sit «...il,l Ih.,,.,,,,. |mval.l.. lo tlir
m.rvivor. or survivor, and. «s J„.fore. ue would' .on-ider it

iiMiiwesMarv lo i\|in'(i8 this.

.fOINT ShmK rOMI'ANUat—.AtrTIIOIilTY OK OPKtCEBH TO
.AfCKPT BlUJS.

fM-tion .*o'T.-\Vith further rt,eren.e to the almv fhe
wvn"larv-tr..asur..r of „ |i,„it,,d oo.npanv aecepied draft, on
It* hehalf. On ..n.|uiry to th.. |m"«i.h-nl m to hi. anthoritv
I Ma« tohl that it was not n.vessarv that he should have
authority -ivet. l,in.. (>n this infor.nation would I he junti-
fipd in taking th.- ii('(e[)tHne.'?

.|,,.v,nr.-,\ll that Mvms to he involv.'d in the stnt.Mu.nit
nuid.- hy ih.. iMvsi.lent is hi*, opinion tli;,i the s..,retarv-trea«-
iirer. hy ripht of his ofhee. hns pow.T to hind the .o.npanv
111 the wav mentioned. ,ind we do not think this is the ea^..
Kven. how.v-.r. if the pn^sident meant to a.ssert nmie. we do
not think iiis ass.Tti..n. if not ronsistent ••. : h the faet.
woiihi n.vessarily he hindin? on the eompanv; it would .|e-
pen.l on the scope of the presidenf.s authority. You would
not. on the infor-nation L'iv.-n. h,. j,is(iii,.,1 i„ t,,kinp this
acfi'iitiincc.

Ill)

mi

life

Bii.i,s .A.
.
i:rTi:n i.y .Attorneys and Offukks ok Incoupor-

ATKI) rOMI-ANIKS. roi.I.ECTTKO AoeNT's T?ESP0Vsr-
Bir.iTV loii T?i:<;i i.ahitv of .Acceptantk.

Qne^Hon .:>in.--(l) \ bank ree.ive.1 for eolhvtion a bill
of exelmnge drawn on an incorporat.'d .-oinpanv: does the
hank incur any liability with regard to the aeceptan.e which
It takes. !>.. that it is signed hy th,. proper person or per-
^ons oi; behalf uf the .•ompany? Would the bank's po,*ition
he affe(>ted by the fact that the cotnpanv-s account was or was
not Kept with it?

! =
'§ -'
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(V) A ilnift ilrnwii nn .lohn .l(>iu*»> io lt>ft at lii»i Mnrv,

mill tiix t'lcrk Hriti'^ .lolin .l<>ii<-«' tiaini'h iti rox^ it without lulil-

\i\)l aiiv initinU. I Nm> tli<' hutik holdiii); ii I'tir (iill)><>tii>ti in-

riir anv rtiifjoimibilitv?

{'•\) ir the (ollt'ctiii^' Ixink all<>u> a liill In Ih' act'f|it<-<l

ii\ (>n«> who chiinirt lo Ih> ni) attorii«>v, and it al'terwanls traiis-

|»ir<,- that hie aiithorit\ lia>' Imiti |ii<'\ iously i-ancollcd, what

would Im- th* rallt'ctin^f luinkV iKKiifion!' U the party >{ivin>5

sw\\ a |M>wi'r of attonu'v iiinU'r any oiili^atinii to advise the

haiiki' p-ncrallv f it^ raiiK'iLiiinii, he haNin^ liid^ii'd it only

with liiH own liank!'

(I) Is the iiiithiiriiy nf thi' |)ro|)fi' inTi-ons' to aii'i-pt a

hill of exchange on li'-hall' i«f an incorporated lotnpanv tixtd

hy .'tatiitc or by liy-law of ihc cdiiipaiiy ? Sliould there not l)e

a riKpiircnifiit that tl^' naino of otliccr^ antlmn/cil to hind a

company hy s-ijrnin^r hills nf exchange and |iii'inissnry no<^.'s

slniuld he recorded in the cnimtrx ngistrv nlliie;'

.Xnjtnvr.— In answer to the (juei<tions I, ".', and :!. il may
U- said generally, thai the collecting hank is Ixiund to un"

due diligeiKe in [irociiring the acc(>ptance nf the drawee, and

is responsililc fur the coiise(|iieiice« of its nculigptice in this

respc«t. An acceptance hy nnauthorizod (illicials. or by one

,a( ting outside of the authority conferred nn him. eoutits i^-^

nothing.

(4) The proper oHicers in sijrn on behalf nf an incor-

porated company are usnallv fixed by by-law. It is not usual

to find statutory provi. inn> on t)ie subject. If tiiere were no

bv-hiw the question wouhl dejMMid upon the scope of the

authority of the persmi-- signing.

The parties who give a power of attorney are under no

obligation to give notice of its cancellntinn to the banks

geiicially. When a bank is asked to take the signature of an

agent- or attorney on his principal's belialf, it must either ask

for evidence or take the risk of accepting the si<rnature with-

out evidence.

.
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Joint Stuck Comi-axiks—Limitatiov of Bohrowino
Powers.

Question li;:.—'J'lic aiiicndmriit ol' the C'oinpiinvV Act
passed by the Dominion I'arliamint last year, says, tliat "the
litnilation on tlio Ixirrowin-: powers of tiic company sliall

not apply to or inchido moneys borrowed by the oonipanv on
bills of exchan^re or j)romissory notes, drawn." etc., etc. A.s

a ciiwiiie is a l.ill of exchange within the meaning of the
Bills of Exchange .Vet, would not a bank be justified in ad-
vancing money to a company in tiie form of an overdraft,
provided always tiiat they had the account covered l.efore

surrendering the checpies?

An-fircr.—W'i' do not think tiiat the amendment to the
Company's Act respecting the limitations of the borrowing
powers of joint stock companies would cover an overdraft;
that is not borrowing on a bill of exchange, in the sense re-

ferred to by the Act. Although an overdraft is created bv
the company drawing cheques (whicii are 'bills of exchange)
upon the bank, they cannot be said to be borrowing on these
cheques, because when a cheque for which there are uo
funds is piiid the amount thereof becomes a direct loan to the
company, and the cheque plays no further part in it.

Form oi- Xoti-s Oivkn hy Jotvr Stock Compavii:s.

Questwn .ir,s.~{\-) What is the proper wording of •!

note to be given by a limited company (say 'I'he A.B.C. Co..

Limited) to a bank?

(2) A note reads "We promise to pay." etc.. and is

sipniil as follows :

—

The A. B. C. ( o.. Limited.

Richard l{oe. John Doe.

Sec.-'l'reas. ['resident.

Could John Doe and Richard Roe be held personally liable on
such a note?

Answer.—1\ is correct to make such a note read " The
A. B. C. Co., Limited, promise to pay," in which case only
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tlif sipnatiircs of tlie aiitliorv.fil otfieers are netesisary, or

" We promise to pay," to lie signed as set out in yo.ir second

(juestion.

In either case the company only is liable as proniir^sor,

and the persons who si>rn us its otKct-rs nvo not under any

personal liability.

.loiNT Stock Compamks— Pnwr.ns ok Ofiickrs.

(Jnesllon Si',9.—The sliarcholders of a company incor-

poratiHl in < ntario pass a by-law autliorizin<r tiio directors to

apjioin: a president and other oHicers, and dw^laring that the

president is to be the managiT of tiie company, with power

" to exercise all such powers of the company as arc not rc-

(piired bv law to l)c ixerciscd by the directors or by the

company in general niciing." Would this liy-law empower

the president to :-ign tuciiucs. acceptances, ett-., on liehalf of

the company

y

Atisu-ii:—We think tliat tlie by-law is (piite sufficient for

the purpose named.

Joint Stock Com pan v — 'Ihansfer of Shakis without

DiuFXTORs' Consent.

Qveslion 370.—The by-laws of a joint stock company

forbid the transfer of stock by shareholders without the con-

s«'nt of the directors. Would a transfer of paid-up stock

be valid if made in the alj^ence of such consent, or in the

( iu* of its refusal ? ,

Would your answer also apply in the case of stock not

fully paid tip?

Ansirrr.— In the case of stock on which there is a lia-

bility we think that under such a by-law the directors might

refuse to i)ermit the transfer; but they cannot act capri-

ciously: they must accept a transferee who is in good finan-

cial .standing, and can refuse only on substantial grounds.

If the stock is fully paid up. and no further liability

exists, the directors would not. we think, be able to prevent
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tlie transfer, notwithstanding tho l,v-law, unless under very
special circumstances.

The liiw on these points is fullv .lisiussed in Smitli v
Baflk of Nova Scotia, in which the r -ht of a shareholder in
a bank to transfer partially paid stfvk to a solvent transfenv
without the con.scnr of the direcU)r8 is involved.

A Curious Case.

QtK^tm, 37t.~\ draft, in .li.plicate. is purchased from
a bank m Canada, by John Sn.ith. pavablo to himself and
drawn upon its own l)ranch in a Initcrl States city Pave<>
fs murdered in United States territory, and leaves no will-
on his person is found the original, not endorsed which i.
subsequently presented at the branch on whi.l, it is drawn
endorsed by an administrator, d.ily appointed by a United
Stat«. judge. Meanwhile letters of administration have been
granted by a Canadian judge to deceascFs brother, his heir
and next of kin. who holds th.. <lupiicate. At his re.,uesl
the issuing branch stop payment by telegrapli. and on Pre-
sentation of the original it v.-ns refused.

I'he case stands tbus:-The United States administrator
has the original, the Canadian the duplicate; the bank tne
mor.y. Suits are threatened against the bank at both its
I nitf-d States and Canadian braiuhes bv the respective ad-
ministrators. Is the money, represented bv the original and
duplicate draft, subject to United State's or Canadian juris-
diction? What would b.. th.. bank's b,.st action to prevent the
courts of both eouiitric. from gixing judgment against it
thereby caiisiiig the amount to be paid twice over?

At,sinr.~\>:iy the money into a Canadian court.

r.VXK XOTKS AND LeOAI. TeNDERS.

QiirsHon .>';.'._|s a private individual forced to iv.mvp
payment of a deht in bank notes, or may he demand h'gal
tenders in any amount?

Anxwer.—Sn person can l„. jorce.l to accept bank notes
in payment of a debt, lie is entitled to be paid in gold »v,in
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or Dominion notes, which, as tlieir common name implies, are

ii
"' legal tender." 'ITie option of paying in gold or legal

tender notes rests with the debtor. The creditor is bound
to aeiept American ^old ($5 pieces and upwards) at its face

value, or Britisii gold at $4.86g to the sovereign (in botli

cases good tenderable coin being understood) or legal tender

notes.

Letters of (.'redit—Transfekaiiility.

Qui'-stion Sl.i.— l.s tiie right to draw under the ordinary

letter of credit, issued by a Canadian bank, transferable by

an endorsement on the credit to the following effect: "For
value rweived 1 hereby transfer this letter of credit and the

balance due thereunder to Cl) "';

Arufwi'r.—We do not think that the assignment of the

letter of credit woul'l transfer the right to draw, and there

is no amount due under tlie credit, at any rate by the bank
on which it is drawn. We see no difficulty, however, in the

party giving a power of attorney, under which a tiiird person

might avail himself of tiie credit, l)ut only in the name ami
on the behalf of the party accredited.

Letters of Prohati:—Dity of Bank in Conxection
therewith.

(Question 37^.—Sub-section ;} of section 84 of " The
Bank Act "' protects a bank which pays over a deposit not

exceeding $500 in pursuance of and in conformity to letters

of administration or probate granted by certain courts. Has
a bank the riglit to (lemand the lodgment of authenticated

copies of tiie letters of probate l>efore paymvut? If so. is tlie

case <!ifTerent where tlie deposit exceeds .$.1(to;-'

AtufHii:—I'he sub-section referred to does not give tiie

executor or administrator appointed liy a foreign court the

right to demand payment: it merely justifies and protects

tlie bank in making the payment if it should be willing to

do so. Under the circumstances, it is of course free to name
any reasonable conditions. Imt apart from this it is clear
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from tlie terms of the sub-section that the bank ia noi pro-

tecUd iinli'SH autlifuticati'd copies of the documents are

liMij^ed with it.

When the deposit exceeds $500, the sub-section does not

apply, and the ordinary rules of law prevail. The person

seeking payment must i)roducL' letters of administration or

l>niliate or other sufficient authority, granted in the Pro-

vince where tiie payment is to he made, and in thi„ case tho

bank is not cniitliHl as of rigiit to retain the evidence pro-

duce<i.

LlKX NOTKS.

QucMion ii75.—Referring to the case of Dominion Bank
V. Wiggins, reported at page 80 of \o\. 1 of the Journal,

and to the comment on the case at page 2, in which you ex-

press the opinion that a lien note could possibly be so framed
as to make it negotiable and yet do all that is effected by

the lien note now commonly in use.—would the following

foriri of note meet the case:

Six months after date 1 promise to pay or

order at the Bank, Winnipeg dollars, value

received.

This note is given for a .... reaper, on which I hereby

give n lien to the holder of this not<' from time to time as

security for the payment of this note.

Answer.—Wo think that the above is a negotiable prom-
issory note, giving the holder thereof all the rights and
remedies usually possessed by the holder of a negotiable in-

strument. Although it is stated that the money to l)e paid

is the consideration for the sale of the property. th(>re is

nothing importing that anything further is to be don,, by the

vendor of the property in the way of making title or other-

wise. On the contrary, tlie maker gives a lien to the holder
of the note which would imply, if anything, that the sale

to the maker \v:is complete. We do not >ay that the lien

iriven would afford a safe security, as it would be void as

iigainst creditors under the Chattel Mortga^^" .-Xct. We
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merely say tliat mention of the lien on note would not pre-

vent its being a negotiable instrument.

Unheoistered Lien Note in the Xorth-West Terrx-

TOKIES.

Question iild.— Is a lion note made in the North-West
Territories negotiable as a ))romissf)ry note when not regis-

tered? i.e., can a holder for value sue a previous endorser

in his own nanii'? Does the omission to register deprive

the payee of the note of liis lien on the chattels?

Answer.—The ordinary lien note is not a promissory

note within the meaning of the Bills of Exchange Act and
is not negotiable in the usual sense of the word ; registration

does not affect the matter one way or the otiier. The person

who acquires sucii a note has therefore no remedy against

the endorsers such as tiie Act provides in regard to bills of

exchange.

The non-registration of the note does not, as we under-

stand the matter, deprive the payee of his lien, but it leaves

tJie goods open to be claimed by a subsecjuent mortgagee or

purchaser. This would iiowever depend upon the wording of

the statute requiring registration.

Life Policies as Seccrity.

Question ,>'7,\—A bank holds an insurance policy for

.$.5,0(10 upon the life of a customer (properly assigned to it

and acknowledged by the company) as security for advances.

The customer fails owing the bank $3,000, and tiie prem-
iums are subscfjuently kept paid up by the bank, otherwise

the policy would be lost. The insolvent dies l)efore iiis estate

is finally wound up, and the assignee, who has knowledge
of the bank's security, claims on behalf of the estate the

$2,000 risulting from jiayment of the jjolicy over and above
the bank's claim. Could the bank be compelleil to surrender

the money to him ?

.Answer.—So long as the b-ink holds the policy as secur-

ity only, and has not foreclosed the rights of the creditor or

C.B.P.— 1(>.
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his assignee, or obtained a release of their interest in tlie

policy by other proper means, it is bound to account for any

surplus. Any premiums the bank pays to keep the policy

alive would, of course, be added to its claim on the policy.

Life Ixsi-RAxqE Policies Issued by Friendly Societies.

Qiicsiion 37S.—Can a life insurance {wlicy in a friendly

society be transferred to a chartered bank as collateral for

advances ?

Answer.—The answer to this question would depend

upon the form in which the policy was issued, as possibly as

well on the by-laws of the society, but if there is nothing in

the policy or by-laws to prevent the assignment to the bank

the assignment as collateral for advances would be good.

Notice to Limited Company — " Ltd.'

Address.

Omitted from

Question 379.—In sending a notice through the post to

a " limited " company, would the omission of " Ltd." from

the address on the envelope effect the legality of the notice?

Answer.—A notice addressed to a joint-stock company,

with the word " limited " omitted from the address, would

nevertheless be a good notice.

IBM'

*!''

ml"'

ri'"

Limited Liability Companies.

Question 3S0.— (1) Why are limited companies not re-

quired to publish a list of shareholders and to afford inform-

ation as to their subscril)cd and paid-up capital, the directors

authorized to sign, etc. ? This information is necessary as

a basis for granting credit. (2) Are limited companies re-

gistered in any public office?

.4n.>!wer.—We think that most companies incorporated in

Canada arc l)ound to make an annual return to one or other

department of the government, covering a list of their share-

holders and a statement of their assets and liabilities. There

is no doubt, however, that the principle has not been as fully

Tocogni7od in legislation as it should be. In our opinion all
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joint-Stock companies sliould \ye bound to furnish informa-
tion very much in the same lines as banks have to send to
the Finance Department at Ottawa. Our correspondent asks
why they are not, to which we presume the only answer is

that public opinion has not thus far pressed sufficiently strong
for it. As regarding signing officers, we do not know any way
in which the public can \w protected except by taking the
ordinary precautions, w hen they are asking to give credit, of
making sure they are dealing with the proper officers of the
company.

Use of Abbheviation " Ltd." o.v Bill of Exchange Given
BY A Limited Company.

Question 3S1.—If an incorporated company signed
I)aper, i.e., notes, drafts, or cheques, with the word "limited "

abbreviated so as to read " Ltd.," would the said paper be
in any way invalidated?

Answer.—Such an abbreviation would in our opinion in
no way affect the company's liability on the paper.

Lost Deposit Receipts.

Question 3S2.—In the case of a lost deposit receipt,
should the depositor be required to furnish a l)ond before
paying the amount?

Answer.—X deposit receipt is not transferal)!e ; tiie banks
do not incur any responsibility to any i)arty, other than the
depositor himself, who may hold the document, unless the
banks are notified of a transfer of the claim. It is therefore
safe enough to pay a lost receipt without a bond.

Lost Dhafts.

Question 383.—A purchases from a bank at Toronto a
draft on its Montreal office, which is lost in the mails. A
asks the bank for a duplicate draft, offering to give them a
bond of indemnity, signed by himself and the payee, for
twice the amount of the draft, but the bank insists lipon
having another substantial name. Are they legally entitled
to demand this?
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Answer.—We think that tliey are entirely within their

rights. A mere release of the rights of tho purchaser of

the draft and of the payee does not help the matter, nor

justify the acceptance of a lx)nd of indemnity from them,

which the bank does not regard as financially sufficient. The

point is that if the draft in question has been received by the

payee and endorsed by him, a holder in due course has an

unquestionable right to collect the amount from the bank;

and besides, if the payee were not honest, he could, even after

giving the indemnity and procuring a duplicate, endorse the

original if it afterwards reached his hands, and it might

become a valid claim in the hands of a third party. In the

view of the reRponsihility of the bank on the draft itself their

request is quite reasonable.

I M

ml""
,,...11
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Endorsed Mote Lost in* the Mails and not PreSiENTed

FOR Payment on Date of Maturity.

Question 3S4.—A customer deposits with the bank <»

note for collection, on whicli there is a good endorser. The

note is payable at a distant point, and when deposited for

collection lias still two months to run. The bank forwards

it at once to .^ents for collection, but on enquiry ten

days after maturity of tlie note they find that their letter

had never been received. Tlic makers of the note are worth-

less. Was not the endorser discharged for want of notice,

and would not the bank be responsible for neglect in not

looking for an acknowledgment of the letter?

ATuswer.—Unless tlierc were some exceptional circum-

stances connected with the case, any responsibility for the loss

of the bill in the mails must fall on the bank. The liability

of the endorser, however, would be preserved, if when the

cause of delay ceases to o)ierate. even although the note were

ten days overdue, presentment be made with reasonable dili-

gence and notice of dishonour sent. Section 46 of the Bill

of i.xcliaiifio .\ct excuses di-lay in presentation when "caused

by circumstances beyond the control of the holder, and not

imputable to his default, misconduct or negligence." We

.III'"''

iiii"«t
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think that the bank's neglect to «ee that the letter was ac-

knowledged wa6 not negligence within this section, and that

the delay was beyond its control. There appear to be no

English cases covering the point, but there are some Ameri-

can cases in which it was hold that delay in the post office,

wnon a bill is mailed in good time, is a valid excuse for delay

in presentation.

Married Womax—Bank Account in Her Spinster Name.

Question 385.—AMiat is the best way to transfer a bank

balance standing in the name of a spinster to her married

name? Is a declaration of transmission an actual necessity?

Answer.—Wo think no declaration is necessary. The

only question involved is one of identity. The heading of the

account may be changed on advice from the depositor that

in consequence of her marriage she takes and will hereafter

sign her married name ; or she may draw for the balance due

her and redeposit in her new name.

If she had money at her credit in her maiden name, and

drew a cheque in her married name, the bank (assuming that

it was aware of all the facts) would not only be quite safe in

honouring the cheques, but probably would be bound to do so.

Wife's Control of Her Separate Estate.

Question 386.—A bank holds a bond securing a standing

overdraft up to a certain limit. Bondman dies, and it is

suggested that the customer give a demand note in favour

of his wife as collateral security to cover any overdraft pre-

sent and future, and his wife to band bank a mortgage on her

property in favour of bank as security for her endorsement.

Would this hold ? Would it help matters if note were made

by wife in favour of husband, and a mortgage given by wife

to husband, and assigned by him to bank to secure note?

Answer.—Under the law in force in Ontario, a wife is

entitled to enter into contracts which will bind her separate

estate, and there is nothing to prevent her from endorsing

her husband's note and making herself liable upon the con-

tract of endorsement with respect to her separate estate, nor
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if thore anvthinjr to pn'Vi-nt lier from nortgajjing Imt prop-

erty to w'luro her cmlorscmont. Thi'ivfoie, if tho formalitios

with rw 'ct to tlu' making of tho mortgugo \yc propt-rly ol»-

Bcrved, it could Ix* made to the bank, and would form a Bt'cur-

ity to the l)ank. Of eourse. the mortgage could only Ik- taken
to secure tho amount of the existing indebtedness. It could
not l)e held for future advances.

Bill of Exchange Payable to a MAnntEO Woman in the
Province of Quebec.

Question SS7.—Jfay a che<|ue or bill, payable to a mar-
rieil woman residing in the Province of Quebec, whether she

has or has not a marriage contract, be properly paid or nego-
tiated on her endorsement alone, and without her husband's
con8«'nt ?

If the act of payment or negotiation took place outside
of the Province of QucIk^c. would that make any difference in

tho position of the parties?

Antiirpr.—We are of opmion that the provisions of the
Bills of Exchange Act must govern with respect to the powers
of n married woman in the matter of endorsing or negotiating
chofpips and bills of exchange, and wherever *Iiose differ from
the QuoIh'c law they must prevail.

So far as her cai)acity incur liability as an endorser is

concerned, tho Act leaves • matter untouched. Section 22
makes ''capacity to incu ability co-extensive with capacitv
to contract." If under i..e code she is able to contract, her
endorsement on a bill does not cioate any liability on her
part as an endorser.

This does not, however, affect her power to endorse or

negotiate a cheque or bill in such a N.ay that the drawee may
lawfully pay it, or the transferee become the lawful holder.

Under sections 54 and 55 of the Act, both the acceptor

and drawer are precluded from denying the capacity of a

payee te endorse, and a subsequent endorser is precluded from
denying the regularity of the previous endorsements. Under
these sections, therefore, if a bank should accept a cheque
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pnyablo to a marrird woman, it is imuml to pay it on ber

own endorucment, for it is prechidwl from denyin^t her capa-

city to endorse. If the bank is m )>ound it cl«'nrly ha« the

rif^ht to charjTP the che<i«e when paid to the drawer's account,

hut apart from this the drawer also i« pn'chided from denying

the capacity of the pnyco to endorse.

Considering that a bank is hound to pay its customer's

cheques according to their teniT, and that in making a cheque

payable to a married woman, the drawer in effect declares

(because of this preclusion) that the amount is* to W paid

to her notwithstanding any disability she may lie under, we
think that a bank in the Province of Quel)oc is not only

bound to require the husl)and'8 authorization, l»ut might iw

liable to its customer for damages Hhould it refuse his cheque

because of the ai)Bence of such authorization only. The ques-

tion lioing a veri' imiwrtant one, we thouglit it well to sub-

mit it to counsel in the Province of Quel)ec, from wliom wo
received the following reply:

"I am of opinion i">t under the law of this Pro-
" vince the wife may endorse so as to pass tiic title to a

" bill of exchange, even though she does not make her-
'* self liable, and that u plea of her capacity could not be
" raised by an endorser, drawer, or acceptor, as they are

" precluded from doing so by the Bills of Exchange Act,

"sections 54 and 55."

As regards the second part of the question, the effect of

payment or negotiation outside of the parties of the Pro-

vince of Quebec, we think that the rights of the parties would
dcjx'nd u])on the law wiiere the transaction took place. V

married woman is under no disability that would call her

endorsement into question in any Province other than Quebec.

Wife'.s Ekdorsemext Invalid ix Quebec.

Question 388.—A married woman holding property in

her own right endorses a note as an accommodation endorser.

Could a bank, having discounted same for the promissor,

collect from her? Would it be necessary for her husband to
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coDHcnt to her doing but)ine«8 in her own name, or would hi*

ignature bo ncccuary on the note along with hen?

Answer.—In the Province of Quebec, under the circuni-

"« iceii stated, the woman's endorseiiu>fit would simply U'

invalid,—a wise and vital remnant of French law tliat pro-

vides for the protection of women.

As th<' law of Xova Scotia, fr»>m which Province this

(piestion ramc, is almost thi «anie an that of New Brunswick,

the following opinion obtained from Mr. Fred. R. Taylor.

''i at-law, St. John, N.B., will be of interest to our
'i mil le:—

In reply to the following question :
" A married woman

'holdinjr prop«Tty in her own right endonu-s a note as an
' accommodation indorser. Could a bank, having di«<count«Hl

' -lame for the promissor, collect from her? Would it be

''necessary for her husband to consent to her doing busines'

" in her own name, or would his signature be necessarv on
" the note along with hers ?"

Although there is no decision by the Xew Bnin-iwick

courts on this or on any analogous point, there would seem
to be no doubt that in this Provinc-e the bank could collect

from the married woman.

As to the Ptvond (jHestion the consent of her husband '<>

her doing businesf. in her own name is not required .n' the

New Brunswick Married Woni.in's Property Act, 189.''.. and
would be immntorial. His signature to t le note would not

in nny way affect the wife's liability o t of her separate

estate.

Of cour.>*e at common law tbe contract of a married

woman would be void. Certain relief could be obtained in

equity, and this relief was further greatly enlarged by tin-

various jrarried Woman's Proi>erty Acts. The provisions

of the Harried Woman's Property Act, lS9n, t Victoria, cap.

24. relating to the power of married women lo contract, are

ae follows:

—

Section ;5, sub-sec. 2. " A married woman shall be cap-

able of entering i to and rendering herself liable in respect
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of and to the extent of her 8e{Nirate property on any contract,

and of suing and l)eing sued in all re8|)<>r't8 as if she were a

feme sole and any daniuges or cosu recovered agairml

her in any sucli action or proceeding shall be payable out of

her separate projierty and not otherwise."

This is practically the f>aino as tlie similar Nova Scotia

Statute, Revised Statutes Nova Scotia, cap. 112, sec. i;j.

"A marritnl woman shall l>e capable in all respects as if she

were a feme sole.

(a) Of entering into any contract and of making herself

liable upon such contract in n-spect to her sepuratc property

to the extent of such property, and

(6) Of -uing or bein^ sued in contract, tort or other-

w, «.»

It is aisiioet word for word with the English Marrie<l

Women's Proi«t>rty Act, 1882, sec. 1, sul^ni 2. " A marrie<'

woman shall \yo capal.lo of en'.Ting into and rendering her-

self liable in respect <.f and to the ex' it of her separate

property on any contract, and of suin.' ar.ii l>eing sued either

in contract or in tort or otherwise, in aV resipects as if she

were a feme sole
"

The En 'lish Courts In ! that the Act inferred no gen-

eral capability to ( ntrnct ..a rhe married woman, but merely

a capability to coisract "in r net of and to the extent of

her separate prop* ty." Pali r v. Gurney, 19 Q. ii. R.

519. To remedy th»- li .itatii of the liabilitv on contracts,

which under tht a<' lued intt pretation seemed capali •• of

being ca; ied to !i (ost abi- ird results, the Act was amended

by 56 and ."»7 Vit ntrin, cap. (J.1. Siib-st>etion 3 of sec. 3 of the

New Brun*' 'ick ict similarly broadens the effect of sub-sec.

2. '• Ever} or ract ntered into by a married woman otb>>r-

wiae than a a^ont

—

\a, Sha! \v deemed to be a frmtract enten'd into hv

her in r* -^pi to and to l)ind her separate property, whotlier

she ' or is not in fact pof^sessed of or i ntitled to any separ-

ate i»rop>rty tfto time when she entered into s'ch contract

;
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(b) Shall bind all separate property which she may at

that time o. thereafter be possessed of or entitle<l to."

Since a married woman is under the New Brunswick

Act liable for her contracts to the extent of her separate pro-

perty (where she has not contracted as agent being deemed

to have contracted in respect to her separate property) it

would seem that her endorsement of a note, though for accom-

modation, would render her separate property liable. There

are conditions under the somewhat similar New York statute

to the effect that a married woman is liable on a note made
by her for her husband's accommodation:

Bower}' National Bank v. Sniffen, 54 Hun. 394.

Queen's County Bank v. Leavett, 56 Hun. 426.

The Ontario courts have also reached a like result on

this point under a statute much resembling as to the ques-

tion of contracts the Now Brunswick Act.

Consolidated Bank of Canada v. Henderson, 29 U. C.

C. P. 519.

Tiiere seems to Iw no English decision on this matter.

That in the case put in the ([uestion the married woman was

a party to the note as endorser and not as maker would not

affect her liability. The strongest contention against the

lial)ility of the married woman in *he present case would be

that the fact she was an endorser would show that the con-

tract wa.s not " in resjiect to her (Separate property," but

sub-see. 3 of sec. 3 clearly disposes of any effect that conten-

tion might otherwise have.

Taking into consideration the United States and Ontario

decisions under similar statutes on analogous points, and the

tendency manifested by the New Brunswick courts in all

cases in which the Act has been passed upon to interpret

it broadly, there would seem to Ik; no doubt of the married

woman's liability under the above circumstances, in this

Province.

If the wisdom of the French law be admitted, what is

to be said of the Statutes of the Maritime Provinces?

mi-*'
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Documents Payable to Married Women in their ^Iaiden

Xames.

Question 390.— (1) Mrs. Smith's maiden name was

Mary Jones. She presents to a hank for payment a ehetjue

payahle to JIarv Jones. Has she authority to endorse " ilary

Jones"?

Are there any legal points involved in this case?

(2) If she holds mortgages must she have her name
on these changed?

Amwer.— (1) A cheque given to a married woman,

drawn payable in her maiden name, is clearly her property,

and she has a right to endorse it in her maiden name. Ti

is customary in such cases, to have the endorsement made
in some such way as this:

" Mary Jones, wife of John Smith.

Mary Smith."

There are no legal points involved. The question is

purely one of identity.

(2) Jlortgages taken in her n)aiden name are not affected

l)y her marriage. There are differeni, ways in which assign-

ments and reloas s are drawn in such cases. She might, for

example, be descrik'd in the document as " Mary Smith, wife

of John Smith, etc., formerly known as Mary Jones, of the

town of ...., Spinster." In ihis case, also, it is merely a>

(juestion of making the identity clear.

Marrled Women in Province of Qpebec—Bank Deposit.

Question S91.—A married woman in the Province of

Quelk'c has a deposit in a bank. Can it \)c sei7,e<l under
judgment against her husband? There is no marriage con-

tract.

Answer.—We are atlvised that it can be seized.

ilARRiEn Woman in Province of Qi-ebec—Riotit to Oper-
ate A Bank Account.

Question .392.—Can a married woman (in the Province

of Quebec) operate a bank account without the authority of
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her husband, even when living in community with him, pro-

vided the balance does not at any time exceed $500 (or

when the aggregate does not exceed $500) ?

Answer.—The case of such a depositor would be covered

by sec. 84 of the Bank Act, and she would be free to deposit

and withdraw money without her husband's consent, provided

that the balance does not at any time exceed $500, no matter

what the aggregate amount of the transaction may be.

?t[ARRIED WOMEX—PoWER OF ATTORyrY GiVEN BEFORE

I^ABRIAOE.

Question 393.—A Miss Smith has a store. She marries,

and the day before her marriage she gives a power of attor-

ney, witnessed by an unmarried woman only, to her sister,

]V[is8 M. Smith.

The store will be carried on in Miss Smith's name by

her sister. Miss M. Smith. Acceptances come on Miss Smith

as usual, and are accepted under power of attorney by Miss

M. Smith. The firm is registered in the old name I believe.

Does this in any way affect her banker or the other bank

which presents acceptances?

Answer.—We presume the statement that the firm is

registered in the old name is an error; there being no firm,

but simply one person carrying on business, no registration

is necessary. As to the main point, the marriage of Miss

Smith does not rescind the power of attorney, and if she

chooses to carry on business in her maiden name, she is

quite free tr di so. llie liability is her liability, and the

only questic. involved is one of identification.

* I"

'•J

Marrifd Woman's Property Act—Warehouse Receipts

and secrrities under section 74.
•

Qiipntion 39Jt.— (1) How will the recent amendment to

the " Married Woman's Property Act " affect the position

of a married woman in respect to contracts?

(2) Can a married woman resident in Ontario give se-

curity under sec. 74 and issue warehouse receipt«; and, if

r
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80, would they be equally binding whether or not she owned

the warehouse where the goods are stored?

(3) Can a man give security under sec. 74, or warehouse

receipts for goods stored in a warehouse which he has rented ?

Answer.—The recent amendment has removed what

might be described as th» property (|ualification necessary

to enable a married woman to enter into such a contract as

the giving of a promissory note, etc. It is not necessary

now that she should have property at the time of the signing

of the note, and if she accjuires property afterwards a cre-

ditor has the right to look to it for her debt.

(2) A married woman may give security under sec. 74,

or warehouse receipts, under the same circumstances in which

a man could give them. See answer (3).

(3) A man can give valid security under sec. 74 if he is

qualified under the terms of the Act to give such security

upon goods he owns, wherever they may be stored, whether in

his own warehouse, a rented warehouse, or in any place what-

ever. He could give a warehouse receipt for goods which

are in his possession as bailee, whether stored in a warehouse

which he owns or which he has possession of as a tenant or

otherwise. The point is tliat he must be in actual possession

of the goods.

Married Wosi.vx's Separate Estate.

Question 395.—Doi's a married woman who has separate

estate render that estate liable when she signs a note with

her husband, or has she to sign another paper showing she

intended to make lier separate estate liable by her signature ?

(2) Does a married woman's name with that of her husband

to a joint .lote, secure her dower to the bank discounting the

note?

.inswer.— (1) We are advised that no special declara-

tion on the part of a married woman, that she intends to hind

hiT separate estate, is necessary to make her undertaking

binding thereon. If she has, as a matter of fact, separate es-

tate at the time she signs the note, then her signature, either
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with licr husband or in any other connection, binds it: (2)

The legal question affecting separate estate of married wo-

men and their dower rights in their husband's lands, are

among the most intricate and difficult, and upon them judges

and lawyers are constantly differing. We find ourselves

unaltle, therefore, to give a satisfactory reply to this query.

It would probably be held that an inchoate right to dower in

her husband's lands would not Ix' separate estate sufficient to

make the promise of a married woman enforcible if she had
nothing else. The above refers to tlie law in the Province of

Ontario.

*l

1(11' "HI-

I'"

C'liEQi'E Dkawn- to " Order " Altered to " Be.vrer

Drawer after Being Marked Good.

BT

Question S'JG.—A che(|ue drawn payable to John Smith
or order is marked good by a bank, specially to pay a press-

ing claim of John Smith's. Subsequently it is altered by
the drawers—who are also the holders—from '• order " to

" i)earer," and cashed at the outside bank by the drawers

who used the money to satisfy what they considered a still

more pressing claim than that of John Smith.

Can payment of the cheque lie legally refused by the

bank until endorsed by John Smith?

Answer.—The bank on which a cheque which has been

materially altered lieing marked good, is drawn, would have
the right to r^-fuse payment, not because of the want of any
particular endorsement, but because it is an altered cheque,

and therefore void under sec. (>3 of the Bills of E.\change

Act.

The usual question arising out of such circumstances as

you mention is whether the bank is justified or safe in paying
the checjue. The answer to tiiis would Iw that if the bank had
come into privity with the payee of the cheque, by the cheque
having come into his hands after they had acoeph'd it, they

certainly could not then pay it to another without his consent.
If. however, the cheque has remained in the hands of the

drawer, and has never been delivered to the payee, any

ml"'
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arrangement k'tueen the bank and the drawer respecting the

cheque would bo free from risk.

AOBEEMEXT TO MAINTAIN MlNIMl'M FHEE BALANCE—Ac-
coi'NT Drawn below Stipulated Amol'nt.

i^ite-stion 307.—A current account bears interest at 3 per

cent., $10,000 to be free. If the balance should run below

that amount, say to $4,000, would.you consider the difference

between the actual balance and the amount to be held free

in the nature of a loan, and charge (j per cent, interest?

Annwer.—Presumably the free balance is intended to

repix'sent remuneration for services of some character ren-

dtrcd by the bank, and what would Ije a fair adjustment
siiould the balance fall l)elow the amount agreed upon would
no doubt depend u])on the nature of the services rendered,

and the otiier facts of the matter.

Deposit ix Name of Deceased Minok.

Question 398.—A minor (resident in Ontario) dies leav-

ing a balance in savings bank. Can the father of such minor
draw the money ? \Yhat is the legal course to pursue ?

Answer.—Money at credit of a deceased depositor who
was a minor at the time of his death, can only be legally

drawn by his administrators duly appointed. There may be

cases where it would k' reasonable to pay the amount to the

parents, but such payments could only be made at the i)ank's

risk. Under the present procedure in the ^ irrogate Court
letters of administration for an estate of tr. ig amount can
l>e obtained at a nominal charge, we believe )»i.

Accounts in the Names of Minors.

Question 3.99.—What is the Ontario law relating to

money deposited by minors ?

(2) Which would you advise—the opening of a savings

banks account in the name of a minor, or in the name of a

parent or guardian in trust for the minor?
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Atwwer.—There is do general law in Ontario respecting

money deposited i)y minors, but under the terms of sec. 84

of the Bank Act, banks may receive deposits from minors, and

repay them to the minors at any time. (See the section

referred to, and note the limitations where a minor could

not, except for the section, make deposits.)

(2) Notwithstanding the authority given by the Act,

we would think it prudent to take a deposit in the name of

a parent or guardian in trust for a minor, rather than dir-

ectly in the name of the minor. This, however, would apply

only in cases where the minor is quite young.

* PowKU OF Attorney to a Minor.

Question JfOO.—May one under age be lawfully appointed

the attorney of a merchant to conduct his bank account?

Amwer.—Yes; the fact that he is under age does not

dis(|ualify him.

Money Found in the Pi'blic Department op a Bank.

Question JfOl.—A small sum has been found on the floor

of the bank outside the counter. The party finding it has

handed it to the manager, stating that he will consider him-

self entitled to tlie money in the event of its lieing unclaimed.

Has he a legal right to it or should the money Iw retained by

the bank?

Anmrer.—'Hie money should be returned to the find«>r

unless tlie true owner turns up.

»'' "

,,,"•••1"

Delivery of Money Parcel Tendered after Banking

Hours.

Question ^02.—The agent of an express company, with

which a special contract exists, brings to the bank office at

a p.m. a parcel of money, and requests the nne officer whom

he finds there, to take delivery. This is declined as the safe

(wbicli has a time lock) is closed. Is the express company

relieved from liability Ixjcause of this tender of delivery?

0'"
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Answer.—When the company makes a tender of delivery

at the proper time, in a proper place, to a proper officer of

the bank, in accordance with the terms of the special contract,

its liability under that contract would probably be no longer

in force, and the company would only be liable thereafter for

the ordinary care of a bailee. We do not think, however,

tliat a tender of delivery such as that described comes within

the above conditions, and we are of opinion the company's
liability continues as if the tender had not been niado.

Money Parcel Receiptkd for by Express Agent in

Bank's Own Office.

Question JfOS.—If a parcel of money is receipted for by
the local agent of an express company in a bank's own' office

would the express company be legally responsible- for the

loss if the money should ho lost or stolen while b«'ing con-

veyed by the local agtmt from the bank to his own office?

No special authority from the express company is held auth-

orizing the local agent to call at the bank and rp<'cipt for

such parcel;).

Answer.—Without lieing advised of the extent of the

local agent's authority and the regular course of dealing,

knowledge of which could be brought home to the company,
it is impossible to express an opinion as to the liability of

the company under the circumstances stated in the question.

If it was beyond the scope of the agent's authority the com-
pany is not liable. The answer to the question would depend
Ufion the coui-se of dealing between the hank and the com-
panj'. and upon the real authority of the agf nt, or upon the

authority which it might be held the company had held out
;i8 possessed l)y him.

PkEFIX '• Mils." TO A SiGNATIHE.

Question J,OJ,.— Pocfj the word •' Mrs.." plac-ed befon^ m

woman's signature as an endon*ement, invalidate it in any
way?

Answer.—Xo. The sole question in all caFes is that of

identity, and assuming that the name with '' Mrs.'" prefixwl

C.B.P. - 17.
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i» written by the payee of the clieque, the endonement it

valid.

Quention 406.—It is essential under the provisions of the

Ontario Act to make better provision for the keeping and

auditing of municipal and school accounts, that the treas-

urer of a municipality should keep the municipal account at

a chartered Imnk; and is it obligatorj- on his part to pass all

trannaetions through the account?

A„.sircr.—T\w Ontario Statute respecting Municipal and

School Accounts (60 Vict. cap. 48), recognizes, by section

20, the deposit of muniei|ml funds in chartered banks, pri-

vat(> banks and companies.

We are not aware that there is any legislation making

it obligatory on the part of the treasurer to pass all trans-

actions throuj;h the bank account.

BORHOWINO POWKR.S OF ONTARIO MUNICIPALITIES.

Quenlian ^OC—Which of the items in the appended ab-

stract of exjK'nditure of a township would be classed under

the head of "ordinary current expenditure'" for the purpose

of determining the borrowing powers of the municipality,

and what amount could the township legally borrow under

these conditions?

Abstract of expenditure from 1st Jan. to .list Dec., 1900.

Officers' salaries $1,000

Stationery ant printing 100

lloadp and bridges 1 .500

County rates 1,200

School purposes 1,000

Debentures redeemed 2,000

lioans and notes paid 5,000

Drainage account 600

Drains (for which de > 'ures were

sold) 2.000

Sundry items 900

.iHMwer.—There is no judicial decision on tlio question

involved which gives any definition of the words " current
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pxponditurt'." The wonl " ordinary " dwn not appear in

8iib-8iH-tion 1 of w'ction 435 of tiie Municipal Act by which

the authority to l>orrow " to nuH't the then current i'X|k'ii-

diture of tlie c(ir|M>ration " \» given. Sub^tection 2 waH added

five yean» later, and liiiiito the amount to Ik* Iwrrowed to "80

per cent, of the amount collei'ted as taxes to pay the ordinarv

current e.\|»enditure of tiic municipality in the preccdinj.'

municipal year. The word •" ordinart" " in here intnKlucwI.

an<l the effect mvms to b*» thai under sub-8<«tion 1 "current

ex|H'nditiirc " would include all i'X|H'nditure which the cor-

jwratioii luiH lo meet during the year until the taxes leviwl

therefor can lie collected, no matter whether such exjK-nditure

is " ordinan' '" or not; wiiereas in calculating the amount
which sul)-s«Htion 'i authorizes, regard must he had to the

actual n'sults of the pnci-ding year. The " ordinary '*
cur-

rent ex|M'nditure of tiuit year must Ik- as<t'rtiiined and also

the amount actually collected as taxes to pay such ordinary

current exjH'nditurc. and only H(i jht cent, of this latter

amount can 1h' liorrowcd. no mutter wiiat the "current ex-

penditure" of the current year nuiy Ix-. It is evident that

no ])roper comprehensive definition of " ordinary current ex-

penditure ' can Im' given. Most of the items included in it

would not he disputed Uy anyone, and whether the dividing

line is reached or overstepped would Ih' a (juestion to 1m' de-

termined on the facts of eacii case, and it would therefore

serve no useful purpose for us to express an opinion upon
what might lie considered doubtful items, except to sav that

the nuixim " when in dtiulit. don't " may well be followed

here.

Po\v.KU.s or (^1 Kiiii Ml XK levMTiKS TO Tax Banks.

Question 4<>i-—Has a town corporation in the Province

of (Quebec powc!- to levy r. business tax on banks?

Ansircr.—We are advised that the Municipal Act of tiie

Province of (jiii'Im>i' ijni's not give town corporations powi-r

to imjxise a business tax on banks, and that if there is no
refeRMice to such a right in the town's charter, iiiilhority

woidd have to bi> obtained from the Legislature.
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ClIRVl K ISBrED KV TBEABL'HKII OK \ MuNinPAI.ITY

—

Tn-

BTRrCTIONS TO STOP PAYMENT (llVEN BY A COI'N-

CILLOH.

Qurxtion -i<W.—An , tint in puKH.d Uy a town council

and 11 cl«'<|Uf i(»^'tu•d in n-Kular form. Hefon- prcoontation,

the hank icwivcs vcrtml inntructiong from one of the coun-

lillorii to Htop payment of tJu* chiMiue, and uubsoiiuently.

cimilar instructions |iiir|Mirting to come from tin- town treas-

urer are received by telephone. On presentation "f tlie chetpie

for payment. t!io trcaBurer 'is called up liy tet''plione and

denies liavin;r given any instructions regarding the chefjue.

Would not the bank incur liability for damages if payment

were refused, tlicre iH'iiig siitTicicnt funds iit credit of the

account ?

An.'orrr.— A municipal councillor lias no authority to

countermand payment of chci|Ues issued by the treasuier

of a municipality, and if his instructions were acted upon

without reference to the tnasiirer it .is possible that the bank

would Ik- liable ia any :i«tion by the corporation for dam-

ages, although lliis liability would not Iw a serious matter if

il could be shown that the bank had taken precautions to

safeguard its customerV interests. I'roper precaution would,

we think, involve in the case instanced iin immediate com-

munication with the treasurer on rec<M|.i of the councillor's

message, or. if this was not done, confirmation by letter of

the te|ej)hone message purporting to come from the treas-

urer.

Nwil.KiKNT PkUSOXS—How TIIKY SIIOIl.l) UK DeAU" WITH.

QufsHon -iO'J.—What is the best way to denl with imrties

who are negligent alH)ut business matters and never aicrpt

drafts in ropiired time—who never attend to their notes

when due until told on day of maturity, ami freipiently re-

fus<- drafts upon the most paltry jiretences?

Ani>irrr.— Indulgent treatment and reasonable remon-

BtranccB never appear to effect any improvement in tlie

business habits of such p^-rsons. iind the only way to deal
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with them it* to enforce the rules. This may, and probably

will cause trouble, but it is the right thing to do, and if fair

warning is giv)-n and any show of ten)|icr or dittcourti^sy in

avoided on the piirt of the bank, it will also prove the Iwst

tiling to do.

XeOOTIABUC 1 MHTIirMKNTH—FoHM.

Question 410.— ( 1) h a dociiiiient in the following fomi

a negotiable instrument?

•' Upon l)einj: cndurtted by the secretary or pn-nident

"of the M — Ajfrieulturul Society thin onler xlmll Iw

"good to the bearer for tliroc dollars, wliich ii» <ri\cii as

" a special ]>rize to l)e awnrditi tit their annual exhibi-

"tion. Fall of lOni."

(Signed) A.B.

(2) If H|M'«iiilly ondorsci" to CD., is it then payalile to

bearer or to the order of CD.?

Answer.— (1) We think that the terms in which the

promise to pay is exprPKsed an- eonsisfa'nt with the require-

ments of a promis-sory note; but the provision that it must

be endorsed by an otruer of the Society liefore Iwing good

to tlie bearer makes it conditional. It is therefore not i

promissory note and not negotiable in the proper sense.

(2i The effect of an endorsement on an instrument of

this kind is, of course, not jrovcrned by the Bills of Ivxchangr

Act. and any pnrtv liandliuj,' it would iiave to take the

chances of the endorsement proving a sutticient assignment.

l{.KFi:iiitKn TO Elrewiikkk.

Question 411.—\ paper dated at St. John signed by

a person residing at a distance, and made in the form of a

cheque, but having the name of the bank upon which it is

drawn, erased, is received l>y a liank from an outside corres-

jH)udent.

(a) What is the legal nature of aurti a papr?

(6) To whom and where must it be presented?

(c) Is it protestable?

(<f) Does it amount to anything more than an I. 0. U. ?
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Anjiu'fr.— From a linnker'n Mlandpoint «t in n non-fu«|t«»-

tiabli" iiwtii.iiHMit. ami -ihoiild U' tn-aUtl tutordingly.

CiiKqrr. OS .»N AM'iMU'AS Baxk " 1'avabi.k in Nkw V«>ttK

KXC'IIA>(1K.
"

(^iifMtion ilJ.-'n\f A Co. and tho Ji » •».. ilio t\nt hav-

ing; Im'iuI<|iih "itTH ill CnnBda, th«' lattor in tin' Inited Statp*.

art' ivally one nnH tln' ^^all •> coriioration, with tlio same Hhan--

lioltliTx, oftiitTK. Ill lire (orn. ai-tio); on t-aclt snji' of tlx*

iMiumlHrv lini- imr ffii-'nr ilmrUTH. The A ( o. ki-ep an

ai'coiint with u-

On :tO .Ian

for V..')0(» ilraw

which cht'-jii

iht' A Co. (U'posit'-d witli ii« a i h»*qut'

1 in Amer'an hank in ll.. Iiv the l> Co..

wiiK niado " payahlo in New York I'xojiangi-."

Wf iiiaih-d tliix on xaitu' day to our agi>nti* in (!.. hut ax

there was* no iiiuil nut until Monday, Ixt l'«'hniary. it did not

nnuh llieiii until ;Jrd. The (•hi'<|ue wat* |irrHMiteil ;iMi' a New-

York draft of the .Vuiericaii hank jfiven in |)ayineii!. The

draft wan imimtli'iti'ly foiwarded to New York, hui Ix'fore

payment xmld Im- ohl;iined the .\nieriean hank -(ii«P(nd«xl.

Tlif draft wa.'* linn returned to oiir afjentc. forwar by

*1h'Iu to ii.-i. iiiid tliiir;.'rd hy u- to ihe A Co.'.s aeeoimt. 'ITie

eonipanyV inaiia;;(T ohjccted to thi^ icirsc. claiiiiK ' that

the American Itank liad jiaiil the clu^<|ue. ami tluit the 'fore

the company were mo loii;r,.|- jjnld. to u^. \\ (let a •- our

right*?

AfiKirrr.—We find it ilit^ieii't to answer this question de-

tinitely, sinee the item to which the en(|i!iry relates, which i?

drawn in. and payahle in the Cnited States, is hy its temiH

made payable in Xew Y'ork exchange. We do not know wh.at

the pnH'isn- etfeet of this condition ii-', hut we .should take t

to mean that tiio document is not. properly s|H'aking. u

cheque at all, as it is not an order for the payment of ino> .
v,

hut an order for the delivery to the party named of a drii'^v

on New York, rndci out' law the item world therefore
j

-

hahly not (<»me within the Bill of K.veiiange Act. If it

were payable "with exchange on New York,"' that wonid

imply payment in money with r certain allowance for the
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dvff'ifiMT in I'xc-hanKo li' AtH-n the ,M>Mit when- it \» p«y-

al)l< iii.l N<-w Vork. and siuh ii i\m\m' in .occially Jirought

witliio tli<- Bil)>* of ExclwiiiK*' Ac-t l^y ««<. !> (d).

A«8Uih,i.},' that what w*- Imvf itaiil bh ti) the naturi- «if 0"'

dor Mment Ik <(>rri'(t. «.• Kh'uild Hiipp<i«' tbnt you n- no

rcnuHlv upainitt ««iybu«ly » xcept the failed hank.

It fUM'itw to UH nuiti' eU-^ir 'Ittit r('<n\«'ry cannot U- liad

fri)!M ttif I iiftxrner. Voii j;iiv»' liiin valiit for an order «>n

,m AiiuTican l>ai\k. whieh order the huter l»ank literally

<i>inplietl with, ''at i«. th< v deliventi to \<Mir iijrent w '• f'

Of New Y rk, »mih1i the latter awepted. appanntly .. ilhout

anv reservaiiou, .u natiofai tion of the on'-r or cheritu'.

ITie imly pm a{;uln^t whom yon (oviid have am elaini

uhntfner wonhl ^>• ni <o he vour npents 'l (J., iiiid from the

ii)finna!u' fiirnidie*! in the question we think that vnii

wi lid \ui\i- !!'> .laiin 1 r them, for tin- >(inr«' nf voiir husinew

wiiii ihein. a-" - jj^i'sl' d in Wf eni|iiirv. indnatid that they

Wfi-t' anthiiri';i d--hy implicntion if not \prrv-ly— 1.> take

f»avni»nt of .-.tieii items ,n drafts of ttu' drawee hank on their

New York hunker-;. If so. they }M'r!orinod tin ir duty -li*

a^rents fullv. ;ind in- under no responsihili'v. If. howi^ver, in

aeeeptmir the draft of the .\iinriean hank. »lii(h wa^ di-«hon-

oured. lucy did Honiethihi: that voii di.l i-d .
• hi>ri/<- them

to do, tliiy might he •,iS|)on,>iil(le. '! h^ - • »vhirh the

<l!e(|ne is made payable would, h.-wc. ni n i- to he

apninst this.

The question is not afTected in an\ 'vay h> ihr i.ict th.it

thf drawers of the eheipie and the eustnniers from whom

voii re'i'ived it. are lorporatinns owned hy identieally the

same shnreliolders. This doe-: not make ihem any the less

distinct eorjmratf Iwdies in tlu \es of the law.

Your rights ajrainst the failed bank and the drawer of

the chf^qne would be {governed by the laws of the State in

whieli The faiUxl bank s domiciled and they might give you

H In ti. i 1 Inim than would e.\ist here. On ihat point we can-

not ndvise.
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NOTABIAL CUABQES.

Question ^13.—Can you inform me what the legal

notarial charges are in connection with the protesting of

notes in the various j)rovinceB? There seems to he a wide
range of difference among them.

Answer.— The tari.'f of notarial charges in the various

provinccH will be found in Maclaren's "Bills, Notes and
Che(|u<s." pp. A'iii. \'^7 and 428. They are too voluminoua
to Ik' ipioted here.

Note Bearino Interkst khom Date of Xote "till Paid"—Rati: Poi.i.i:! tible after Matdrity.

i^iiculion 41 J,.— Hi-rcrrinjr to your answer to Question

lol. I hav<' lead a decision of tlic courts to the effect that
Ihi' words *• nntil piiid

*'
iis writt«-n in tlic note in question

implies maturity. If so. and it was the intention that the
not<i lx!ar iiittsrest, at other than the Icgpl rate, after matu-ity,

it would be necesBaiy to so make it read.

If I am ripht your answer U< lliis nuerttion might be
misleading.

An-twrr.—Unnhtless the eases to which you refer as to

the effect of the words "until paid," are: St. .Tolin v. Ry-
kert. 10 Supremo Court Ilcports, '^78. and People's T/ian v.

Grant. 18 Supreme i'ourt Ifeports, '2ti2. The.«o cases were

not Dverinoked when the answer to Question I'll was frame<l.

It did iiol seem to us that the words " until paid " would l)e

misleading', iMHause they would no doubt be taken t,-, have

what has Ihcu held to he their true effect. Moreover, it did

not seem to us that the (piestion was directed in any way to

th»' s frnitieance of these words. It vas asked whether there

wati auv lei:al ol)je<tion to a note dr''(vn in the form in ques-

tion. The prestMice of the words " until paid," clearly

eonsiitutes no le^jal objection whatever. The note with these

words is |M"rfectly valid and elTeetual and the courts would
jjive to these words their full signiiicanee and effect. How
they should be properly construed is another qnesti )U u|>oii

which the two eases above referred to are instnictive.
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Pbohibsory Note Containing Pucdoe of Secuhitv, Etc.

Question Jfl't.—Would an instruniont drawn in the form

following be judged a valid promissory noU- in Canada, or

wouM the pledge ot collateral security included in the note

bring it under decision rendered in Kirkwood v. Smith ct al..

cited in your January numbiTr' Also please state, if it i-"

not a negotiable promissory note, whether a note drawn in

this form would be perfectly binding as a <(>ntract botwet'n

the bank and the proniissors.

after date I promise to pay to tlif ordrr f»f

at tlie Uank, . for value received,

with interest at the rate of por cent. |)er annum
Having deposited with the Bank, as tollateral security

for the payment i>f thi i note and any other indebtedness due.

or to become due. from to said bank or its assigns,

I hereby authorize the sale of said security at public or private

sale or otherwise, and with or witliout notici'. on the non-

performance of this promise (and s»nid bank may become tlu*

purchaser tliereof). and it is hereby a/jreed that if said

security, in the opinion of said bank or of any of its otlicers,

shall (l(')irc(iiitc ill viiliii'. said Bank or any of its

officers or assigns, may elect, without notice, that this obli-

gation is duo ar |>ayable on demand.

(It is further agreed that said bank shall have the rijjht

to hold and apply, at any time, its own indebtedness or lia-

bility to the maker hereof, as security for the payment of

any liability due. or to b«'Come due, from the maker hereof).

Answer.—We think the form of note whicli you send

would be held not a i)romi88ory note, under the decision in

Kirkwood v. Smith. It is. however, a contract which would

be binding between the i)ank and the partioo.

The points in ii which, in our opinion, Ining it within

the judgment referred to, are the inclusion of the provision

that the bank may b»!conie tlie purchasers of the pro|M>rty,

and of the agreement as to .set otf, etc. Both of these are

clearly additions to what see. S',' of the Act permits.
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'Ilie provision as •> tin- noti' iH-coiiiin;: |m.val)l<' on di;-

inand uikUt lertain tonditions, is also prol)a!)ly an addition

not admissible in a |)ronii8Horv note. altlioii;r|| this point mav

1h' ofH'n to quwtion. Then- is no ohjwtion to including in a

note any moans for dotcrmininp its date of maturity which

t'omplie» with the Act, but we doubt whether the action of the

payee, which is to be based on an opinion as to the deprecia-

tion in tho value of the security, would b«' within the limits

of what tho law permits.

Wo might add that if the contract as to security were

made separate from tho promissory note— for instance, if

the promisi" to pay were followed by tho party's signature,

and tho contract which you have in your pn'sent form printed

Itelow the note and signed separately, so that you had two

fomplcto (lociMucnts on tho ono pag(!—you would probably

accomplish all that you desire, and at the same time have a

note which would Ik- a negotiable instrument.

.\OTK ("KOSSER " GrVKX FOli A PaTKNT 1{|<1I1T" ANO PAYABLE

AT THE OfKICK OK MAKKlt's BaXKEHS.

Question J/''-— Is a bank justified in charging to a cus-

tomer's account a not*' of that customer which is crossed

•• given for a patent right," and is made payable at snch

hank: or would the bank incur liai)ility in refusing payment

of such a note, there iH-ing suthciont funds at tho custt»nu^r's

cn'dit at the lime the noti was ]iresontod':'

.l«,vHv/-.—Tho bank would l)c porfc(tly justified in pay-

ing the note, but would not 1m' bound to ilo so as l)etweoii

itself aixl customer, ami would incur no liability in refusing

to pay it.

--•ft.

• IP IHIIitt

-I' 31

.Vote Datei) on Slnday.

Qursliini J,t7.—" .V contract made on Sundsiy is void."

Supposing a note dated on Sunday falling due is not paid,

can the maker relcas<' himself of the obligation—or if the

owner could prove by witness that it was done in error, wotild

it bind him to pay it?
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Atitiwer.— It is not qiiitf true to sav literally tliat "a

contract ina<U' on Sunday is void." (Vrtain contracts so

niadi- are void (see, e.g., the " Lord's Day Act " as to the

law in Onlfirio). The Bills «»f Kxchanpe Act expressly de-

clares that a note is not invalid because dated on Sunday,

and a holder in due course need not tniuble hiiiisclf on tliia

I>oint at all. 'I'lie maker might possibly defend an action

brought by the party to whom he gave a note dutt-d on Sun-

day on the ground that the sale for which the note was given

was void bccau.He made on Sunday, if that were the fact, and

tliat, therefore, as lietween hiniwlf and the payt-e. the note

was not good for want of consideration. But sue It a defence

would not Ik- good against a third i)arty lioldmg for value.

I)KM.*ND NOTK WITH AN K.VDOHSKK HkLD AS COLLATEBAL

StCflUTY.

Qiientidii -4 /.v.— I'luler section H.') of Bills of Kxchange

Act it i-x provided that where a note payable on demand

has Ix'cn endorsed, and with the assent of the endorser de-

livered as a collateral or continuing security, it need not l)e

presentcil for payment so long as it is held as security.

Must this assent be in writing, or nuiy it bi' by verbal under-

standing?

Atifincr.—The assent may be written or verbal, but lite

latter would lie open to pnictical oiijections in cases where

(he facts a<lmitted of difTeniicc of opinion or dispute.

N'oTK Drawn to Makkiis Own Oiidki! ami KNnoiisr.i) bv

Him.

Quesllfiu Jil!>.— Is there any objection to notes l)eing

made payable tr) the order of the maker ami I'lidorscd by

hJm instead of Iwing made payable lo the j>arty to whom

they art^ given?

Anxinr.—There is no objection whatever to notes Inking

made payable to the maker an<l endorsed by liiiu. Our cor-

respondent has reference to the obji-ctions taken to notes

being made payable to the bank.
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Pbumibhuuv Xotk—Ekkkct whkn Made Payable

Bank CirAiMiES."

WITH

Question J.'".— Is it proptT to iiiako payable "with in-

terest ' or * with hank rhargcs "?

Annwer.— \\ i- doiiht if a note drawn " witb hank «hargi>s
"

18 a proniiosorv note within the Aet. A note " with interest
"

IS. and this form is certainly preferabh". If it is intended

to add more than the interest to the note, the amount should

b«' iistertained and thin ineliided in the amount of the note.

NoTi; Enij<>i!ski> by B " withoit Recourse " — Suit

Bkouoht IV Name ok B by SfHSEcjCENT Holder.

(Question JV/.—A jrives note lo U. who indorses "with-

out recourse" and passes same to (' for value receive*!. C
sues in nnme of B without luini; m parly to suit. Can B
legally recover iiiniuint of note?

An~fwer.—B is not the hol<lir of tiie note. llavin<; en-

dorsed without n-course, he is not liable upon it. He haa no

interest in it. lie has not possession of it. The a<tiou

brought by C in the naiiii' of B is wiouj:!y constituted, ami

should not suiceed.

f
$1

—

i _,

Tiiv: Makkh of av Esmmihsko N'oti: .Kssions Hi.s Estate

KOK Till. BeNKKIT of ( 'itEDlTOKS—SHOri-D TII.E NOTE 1(K

Protkstku withoit Waitimi for Maturity?

(Question 4JJ.—Tlic maker <if a note (discounted for a

eustomer-payet» ) Ijecomes insolvent. The note is not yet

due. and has another endorser who has lent iiis name as

surety for the maker. Should the note l)e protested as soon

as tile assignment is gazetted? Or should no action Im^ taken

till maturity?

Answer.— Nothing can l>e done until the not*' matures

and is dishonoured.
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Kndohhkk Notk Tx)st in tiik Mails and not Presentku

Fon Payment on Date of Maturity.

QnesliuH 4JJ.—A cnstoiiu'r depoHits with the bank a

iioU' for collection, on which there is n good endorser. The

note is. payable at a distant point, and when deposited fn

eolltition has still two nionths to run. The hank forwards

it at once to its agents foi- collection, l>iit on inquiry ten days

after maturity of the note they find that their letter had

never been received. The iiiiikers of the note are worthless.

Was not the endorser discharged for want of notice, and

would not the bank be responsible for neglect in not looking

for an acknowledgment of the letter?

Answer.—T'niess there wen» some exceptional circum-

stances connected witii the case, any responsibility for the

loss of the bill in the mails must fall on the bank, ''"he lia-

bility of the endorser, however, would he preserved, if when

the cause of delay ceases to oiwrate. even iiltliough the note

were ten day^ overdue, ])resentment be made with reasonahl"

diligence and notice of diah<mour sent. Se<'tion 4t! of th,'

Bills of ICxchange A( t excuses delay in presentation when
' caused by circumstances lieyond the control of the holder,

and not imputable to his default, misconduct or negligence."

We think that the bank's neglect to sec that the letter was

acknov jged was not neglirrence within this section, and

tliat the delay was beyond its control. There appear to be

no English cases covering the jioint, but there are some

American cases in which it was held that delay in the jwst

otlice. when a bill is mailed in g<x)d time, is a valid excuse

for delay in presentation.

N'OTK KNIWKSKP liV B \\ ITIl WaIVVH of PliOTKSI I'AII) hy B
at M.vri'KiTY. Makkkd •• IVmo " by fToi.nEU. anp

AFTEUWARDS Re-<1IIIII-ATEI> ItV B.

Quentwn Jt2J,.—A makes note in favo\ir of B. B en-

dorses same and waives protest, et<'. .\t maturiiv B. has to

]\i\\ tiole and the bank iibiees their •' paid " stamp on the bad;

of the note over B's endorsi'inent. B afterwards circulated
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Uie note a|i|>iir«'iitlv as caKli, and ivcnmnlly (thrw or fonr

years aftei I'laturity) lian l>«'n called upon to jwv H«m<' but

refiiM's. Is liP still liabie as cndorwr?

.iwj«ttTr.

—

'I'Ik' payiiipnt by B i> not a jmynx'nt of thf

noto so aa to oxtinj?nisli all liability upon it. and I'videncc

would l>o admissible to shov that the stam]> " paid ' uir>ant

paid or ri'lin'd by tlio cndorBcr only. If H liiiutM'lf, as tin-

(picstion states. aft«M\vards ncfroti.itcd the iioi>'. tlu-ro could

1)0 no (puMlion that he would Ix' liable as en^iorser. l)ut the

holder would ol course tiike it subject to the '(luitiw which

niifrht attach to the note as an ovenlue note wiien he lieoaun

the holder. Sec section .'16, flub-s»Ttion 'i. and section IIT of

(he Bills of Kxclian/ie Act.

XoTE Form nrrtt KNonvvKi) KuitRKs " IhO

TIOS TO 1:M»().

'—Al/l'KBA-

Qmstioii ^.'-'i.—We have a nnndxn of note forms witli

the figures ISf) j)rintcd on them. Would you consider the

initials of the [mrtics m-ccssary if •hcs«' figures were struck

out and 1!)0() sid)stitiited?

Answer.—We tliink that initials an' unnecessary, as tlie

circumstances show that liMlfl is the true date.

.Note Hki.d as Coi.i.ati i;ai. .\i.i.owi:i) ro Win I'.vst l>i i:

wrniorr Notice to Knik)r>*i.ii.

^1' ""H»
all' OIIW

,

•'"•'SI.

«,l--»l

--Jl

«;:ii

Questiiiii Jfjii.— Is a liatik responsible for a note de-

posited with it as lollateral if it (having an endorser) is al-

lowc<l to run past due without tlie endors«^r In'ing notified of

dishonour, or allowed u> l«'eome outlawed by no action lx'in>t

taken foi' si\ yars

r

.\tisiiri:—.\s holder of (he collateral security the bank

is bound lo exercise reasoiiiibie care in reference to i(. and

to the realization of it. 'riiercfnre if. by reason of its neglect

to notify the endorser, i>r t<> ^'et judgiuen( on the note Iw-fore

it iH'came oudawed. (be deliior (n the liaiik, or true nwiier of

(he note, sutfered damage, tin liank wouhl be responsible.

If the iiaill. Wen willing (o sue on (lie llo(e liefi)ii' i( ticcanii'
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outlawed provided the debtor furnished the money re<iuircl

for c-08t8, and if Uie tlebtor ri'fui»»'d to do this the hank would

not l»e l)ound to sue, but the debtor shouhi lie jfiveu an opinn-

tnniiv of prot«>t'ting his interest in the note.

NoTK Dkawn in K.vvoiii OK A Bank with no I'lack ok

Payment Specifiku.

QiKsliou J.'i".—A joint iiiiil several note made by tlmv

parties is drawn in favour of a bank, but there are no words

indicatiiiji that it is pavalile to its order or to iK-anr. The

note is dated at the jjlacf where issued, but no plaee of pay-

ment is specified in it.

In the event of the hank having to sue the jiarties. is its

position quite as {iiK)d as iC the n<»te had In'en made payable

at its (itVic.'. and to its order?

Ausui'r.—The liaiik is iiikIit no disailvanttijre as regjirds

the place of [layment. e.\ee|ii in respeei to the matters men-

tioned in sec. St; of the Act. and this ciin !»• obviated by ])re-

sentinjr tlic l>ili, at any time licfDre in-oct'edijifrs are taken,

to eacli of the promis.sors.

Tlie jM)inl as to tiu' omission of the words "or order""

or "or Ixarer is not material. I nd<'r sec s, . nb-sec. I, ;-.

note drawn as above de8cril)ed is payable to order.

Jol.NT AM) SkViI.-AI. .\iIT1; ( llAlitiKIl AITKI! MaTL'RITV ru

TiiK Accoi .\r OK Oxi: ok tiik Makkus—Kates ok 1n-

Ti:HKST CllAKllKVIII.K Kll; Till. TlMK ( (VKlllH r.

(Jiifslioii JfJS.— .\ and W are liable jointly and severally

on a note which has Im-cii diseoiinlri! Iiy ilie liiiiik. W l>eiii;r, iti

effect, a surety only. The note is unpaid, and some linu;

after maliirity the hank ihiiri^es it to l>'s account, who has

liad a balance with thf'iii iit nil times e\ceediii<r the amount of

the not< . Can they c!iav<.'e him with the full rale of in-

t«'rcst. or only such a rate as Miey allowed on his deposit"'

Ansirrr.—The bank is entitled to colh-cl the lull iiiiiounl

of the note .iiid interest until it is paid liy the jiarties. or

either of them, or until the bank chooses to cliar<.'c it a;:ainst
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K'b account. In the Province of Ontario the buniv hat •

riftht of set otr. but is not bound to exercise it, and pending

its exercise the deposit on the one hand and the note on the

other, remain as two separat*' liabilities, ench carrying its

own ri'sults m to interest, etc. The law in tjuebec as to set

off differs somewhat from that in Ontario, and what we have

siiid iiltove mijrlit not apply there.

Joint and Skvehal Note Payabu: " within 30 Days of

Demand of Payment."

Quesfion J,JO.— Is there any legal objection to a note

tltiiwn in the following form:

Within "lO days after dcmnnd of payment for value

rci-eived we jointly and severally promise to pay with

interest at tlic rate of.... per cent, per annum from date

until paid.

Answer.—No.

Joint and Sentcral Note Presented at the Bank where

it is Payable, and where One of the Promtssors

Has an ArcorvT ix Frxos.

Qiiixlion J,S(i.—A joiiii and scvcial promissory note

iriadf by throe parties is )ires«'nted at maturity at the bank

where it is payable and where one of the parties has an ac-

count with sutficieiit funds nt credit to oovcr the note.

SbiHthI llie bank pay flie note and eliarge it to his current

iu'count ?

Aiisirfi:—We think the bank ought not to pay the noti*

on a customer's aciount without bis instructicms.

.ToiNT AND Several I'KOMissoin N'oti:—Kkmit of a Bank
A8 TIoi.DEl; 10 ( llARdK TO .Vct'OVXT OK One OF THE
P«O.MISSOR8.

ijiiisliiin .',.il.—A bank iiold.- ibe joint aitd several note

of .\. H tV r |>ayable on deiniind. Demand is made and the

note disbonoiired. ('an th( bank eharge up this nnt(> to A's

aeeonnt. a<:ainst A*- wish, assuming that it is in funds?
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Antwer.—A tlinhdnonnHl bill on wliieh o ImiikV ( imtoriuT

18 sevt'rally liable can of courw Ih' charged again!>t his ac-

coiinl with the bank.

NOTK MaDK by a Fitlil AM) (ilAUANTKKK -t KnDORSKD. BY

THE I.VDIVirMAI, PaHTNKHH, <»U VICK \'kH8A.

Qnfslion Ji.i2.—A Itank hat< diwoiint<'(l for a firm « not*'

made by the individual partners and endorwd liy the finn.

Tin- firm and the individual partners (*ub«'(|uently make ai-

fi/mments under tlie ()nt>irio Statute in that behaif.

1. Will the bank's <laim rank on ti:e scparatr estate of

the partners in preference ti> the other creditorB of the firm

noldin;: tlw firm's name only?

2. Would the positiim \w tlie same if the bank ln'ld the
firm's note jriiaranteed liy the individual partners?

Amwer.—-\. Ye>i. 'i. The siune results would follow in

this cas4-.

ArriioiiiTv of av Exkcj'tor to Givh a Rknkwai, ok a Xoik
Maok by tiik Tkstatok.

Quentioti i,iii.— 'y\ xecutor of an esfali' emlorses.
•• Kstate of ('. B. by A. D. executor." on renewal of a note
• urrent durinjr the lifetime of the testator. Has he as ex-
cutor a right to bind the estate in this way?

.4fi»«Tr.— If this were to be regariii-d as a new contract
of endor8<'meut, the executor's authority would depeiul on
tile terms of the will, u'ld it would |>rni)ai>ly l)e found that

he had no authority to bmd the estate in this way. Ifegard-
eil. however, as an extension of the obligation cn-aU'd by the
tistator, we think that it would Iw held good, and tin original
liability of the estate would be continued.

"No ritOTKBT" JnsTHICTIONS IN liKTTF-lf I MM.OSI N(i A
N'oTK. Bi T NOT Attachkd ro NOTK Irsi.LV.

(,hiistuin i.i.!,.— .\ IcttiT is si'ut containing a pnunissorv
note for «:<)ll(Hiion. with instructions not to protest, but such

" B.P. Is.
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Should the latU-rmHtrmtiDns an* not atUthtHl to the noU-

lie proti-Dtcd or not?

.In^Hvr — Thi- inatructionu in tlw IvtU't sliould clearly

\w followtHi. HuTf can Ik- no doubt whatever ai« to the in-

U'lition of tlu' purtv wndinK lu- not*- when he give* hia in-

8tnul">iiB in this ahaite.

Our reason for §u>rg<'»ting thai precaution *hould Ix-

inkvu where the instructiono were only in the form of a "lip

atlm licl was the |K)twibility that u slip belonging to «»ni.-

othti i.ill might have been attached in error. The collecting

bunk n such a cane would 1)C free from resptmnibility and the

piiHiaiiiion wonltl Iw merely an act of timBideration.

Fito.viiBHoitY Smh. Not Always Discuaikied by tuk

Sukkty'h Payment tiiebeof.

'^atmtion i.ifj.—.K joint and ^n'vcrnl pronuHaory not** \a

made by tlire«« promifwors, one signing as surety, the other

two U'ing the debttirs. The surety has to pay the note; enn

he not recover from either of the other promissors?

.-iMiiuvc.—VVf think that under the circumstances men-

tiomnl he is cutilled to bring suit against either of the other

promissors on the theor>- that iii* he was surety for their

joint and several debt, which he has ha.l to pay, they must

joint!, or sevi-rally reimburse liini.

Whore llu-re in in force an Act similar to
••
'Hie Mer-

cantile AiiKiuim.'nt Act" of Ontario, the surety in such a

(•as<> gets all the rights of the prior holders against thow who

ought to i)ay the note, and the note is not to \yc. deemed to Im

discharged by the surety's payment. (Sec scition 1. cap.

146. F?ev. Stats. Ont.) Tn the absence of statutory provi-

sion of this kind the promissors. even if lie was in reality ;i

surety only, and iils rcme<ly would not be on the note. !>iit

would rest on the oommon law respecting sureties.

Claim vs Kstvtk for Papkii Knim>uski> itv Ivsui.vknt.

Qii/'^Hon iiti.—X bank holds business paper endorsed

bv and diseormt^^d for a custonuT who has assigned. The
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piifMT will probably all Im> jwid. aithouKh Hm' partien may
aik itoitu' renewal Should the liank tn-at its claim as fully

fx'ciind, anil not rank on tin' i'«tatt>, or KJiould it rank an>i

put a valuo on the mvurity !'

The Hfiiignif miftht tjikr the MH'urity over at an advamr
of 10 [M-r ct.it. on the valuation, and thin, while it might
prove atlvantajfeouK to tin- Itank if the note* were not all

giMHl, would Im- the reverm if thev wen- ultinuitelv paid in

fuU,

.\ti!*vir. '\\n- ijiicMtion iii\ol\cd is purely one of exp«di-

eiiey. The hank xhould certainly jtet nome dividend from
the cHtate to hold ax an iiid<innity apiinsi ioxs, althou;;li it

wouhl Im- Ixjund to n-turn it if the notei* were ultimatelv

paid in full by the proininnors. Most Imukn would umlcr
the eomlitions deneriUd value ihcir wniiritv nt such an
amount that if it were taken ov.r l>y ilic ;is!<i>fiifc with ten

|H'r c*'nt. a(hh'd, their delit would U- |inicii(ally lovereil.

I'ltOMI-soi; AM) KMMIItSKIi lioril H.VNKIHIT— KHillT <l|

IIOLOKII TO KanK OS TIIKIK KsTATKS.

<jii,sti„ii .}.<;.— A and M arc holders of n nnic. tlir imi-

niii*»or and endorwr on which arc hotli Imiiknipt. After a

lapse of time cadi estate pnys a dividcn<l (or iirran;:c« a com-
promise) of sixty ccnt(* oil the dollar. Can .\ and M prove

for interest to date of payment, or can they, nfl.r collectiii;:

Hixty cents from one estate, collect more than forty cents

(or as much i <• as will piiv priiicipal and intenfit in full)

from the other r

AiiHutr.— In iiiakin;.' up claims to Im' tiled with an

assiffnee in haiikniptcv the rule is to coiniuitc interest lo the

date of the assi<:niiient, the reason for this iH-iiij: that the

property is assii'-ed in trust to pav the ohlij:atioii> to th

dehtor existinji at the date of the assifrnmeni.

As rejjards the holder's ri<;lits apiinst tlie ditTerent

parties, he is entitled, as hohU-r, to recover from the pio-

mi.ssor the full aiiiount of the note with interest to date of

payment. notwith»iandiii;f that he has received a part fnmi
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the I iitloiser, l)iit if lie rt'icivos men- than diu' Innulrt'd centf>

ou till' dollar and interest he Iwcomes a trustee as to the

excess for the endorser or other |)arties coneernt'd. After

he has eolleeted from the proniissor's estate iiil that it will

jiav. his dividend from the endorser's estate cannot exceed

the Imlance of his claim and interest. If he has received

the endnrserV dividend first, and the dividend from tho

promissor"s estate overpays him, lie must pay hack the excess

to the endorser's estate, if he only collects enou<rli from the

promissor's estate to pay his claim in full after applyinjr

what he has received from the endorser's estate, the lattt>r

would lie entitled to the halance of the dividt'nd, if any. from

the promissor.

We assume that as hetween the promissor and endorser

the note und'-i- consideration is one which the former ought

to pay: also ihat there is no Hankruptcy Act in force con-

taininjr jirovisions which would conflict \vil!i the views ex-

pressed.

On the i|iiesiion of collecting; interest from the endorst'r'-^

estate, the dividend on which would jiay halance of principal

and interest in full, we think that tiie claim must l)e regarded

as one against the endorser, for viiieh the claim on the prom-

issor is the security, and that whatever is recovered from the

seciiritv may he ajiplied. so far as the claim on the endorser

goes, tirst to interest and then to principal, Icavinir the en-

dorser liable for the halance. 'I'lii-s '..i effict gives a claim

for ,)ayment of jirincipal and interest in fiill. when the divi-

dends, as in the case you nieiition, would more than cover the

d.'ht in full.

The (|iie-tion mentions a compromise, as to which it is

to he noted that the acceptance of a comiiosition from the

promissor. coupled with his discharge, might discharge tin'

eiidorMT from iiahility as well, if his consent were not oh-

ta^ned. or if the ritdits against him were not reserved.

Tast-Di K !,ori; with Two PiiOMis.soii.«; Hki.d as Coli,.*!-

KiiAi. TO A Hknkwai. Xoti: Taki:\ ihom 0\k ok Tiikm.

Quesiiitu JflS.— .\ note wns discounted by a iiank on

which were two joint |iromissors. one of the two, to the know-
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k'dge of till' l)ank. having added his namt' as surety for the

other. At maturity the bank renewed the bill for the debtor,

taking a note signed by hiniselt' alone, but retaining the ori-

ginal note us coMateral security. This was done without

lUJtiee to tiie guariiiitor. Is the latter released by this ex-

tension of time?

Answer.—'llu' position of the jmrties in a eas*' of this

kind was fully discussed in the judgment of the Supreme

Court of Canada in (iornian v. Dixon, rei)orted at }mge 418,

Vol. Ill of the Journal. The whole ([uestion involved in tlie

present case is whether there was an understanding between

the bank and the debtor that, notwithstanding the time given,

the bank's claim against the surety was to be retained. Tli •

fact of the retention of the joint note seems to indicate this,

and if suili were the undeistanding Smith would, under

the ruling in the ca.<e referred to. still lemain liable.

XoTK I'.vvaui.e: at a Huani ii Bank—Bhaxch Cr.os.KD and
Bt'SINKSS TliANSFKRIil " KI-WKWITKIIE PrESKXTMENT.

Question .'^!!J.— .\ note is jiayable at a branch of a bank

at .\.. but after the making and before it is due, the branch

at A. is closed and the books and business are transferred

to B., at the briiivh of ihe same bank there, and the makers

and endorsers know liiis. I'resentation is made at the branch

at B., and not ti> the makers and endorsers personally, is this

good, and, if so. how should notice of dishonour be worded

to suit change?

Aiisircr.—Siieh a presentation is not good.

XOTE PaYAIU.E at PaYKE's OFKtOE

—

DkATII OF PaYEE.

Qiicxtiim .',.',!).— .\ note is made to read as follows: ''

T

promise to pay \V> or order at his otlice. etc." AB endorses

the noh- and has it discounted. Before it is due AB dies

and his otticc is closed up. Where must the note be pre-

sented for payment in order to iiold A!>*s estate on his en-

dorsement?
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.4»MHvr.—Tho noU' nniBt l)e presented at AB's forn\or

oftiee, and if refused or there is no one there to answer, it

sliould \\e protested. See sw. 45, suh-sec. 3.

XoTE Payable "Ox or Befokk " Ist Jily.

Qui'sttnn 1,1(1.—Would a proniissorv note made payable

" on or before Ist July "' come within the terms of the Bills

of Kxehange Act?

Atmwei-.—We think such a note is "payable at a deter-

minable future time, within the meaning of tLe Act," and

that it therefore conies within its terms. The case of De
Braam v. Ford, threw some doubt on this, but tlie judgment

of the Court of Appeal in the same ease clears the matter up.

XoTE NOT Payable ro " Order " or " Bearer."

Question .>f.!,2.—A -'otc is drawn payable to "John
Jones " simply, the words " order " or '' hearer " i)eing omit-

ted. Is such a note negotiable? l)oi>s the same rule apply

to a cheque ?

Answer.—A bill or cheque so drawn is payable to

"order" (sub-sec. 1. sec. S. Bills of Kxehange Act).

XOTE WITH E.\"1>()I!SEMEXT OF Tllllin PaRTY PlAOED THERE
ON BEFORE ENDORSEMENT OF I'AYEE LIABILITY OF

Former to Holder in Due Coirse.

Qiiesflon .',.'f-i.—A promissory note has been endorsed by

Jolm Smith befoie John Brown, the payee, has endorsed it.

Subsequently the payee endorses it. Can .lohn Smith be

made liable as r.n endorser or otherwise by a bona fide holder

for value?

AT}.swer.—We think that Smith would b>' liable to a

holder in due course. The point is substantially the same as

that dealt with by the Ontario Court of .\ppeal in Duthie v.

Essery, reported at page 205, Volume 111, of the .lournal.

XoTE Payable with Bank Interest.

Quest! n 44-i-— I'leasc inform me if a note drawn pay-

able with A interest is strictly correct? Would vou con-
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8i<U'r tlie fact of its being drawn with bank interest as thiow-

injr any doubt as to the sum payable, and would you consider

such a note as coming strictly within the interpretation of

till' Bills of Exchange Act?

Answer.—While nio; • desirable to have the rate of in-

terest mentioned, I think the words •" bank interest " will

not destroy the negotiabilitj- of the note. It is no more in-

definite than the terms " with exchange " or " with costs of

collection."

Note Payahi-e -.vith Ixterkst—Faimhk ok Bank to Col-

lect Interest.

Question JiJ/o.—A teller in ii bank tnkcs from a customei

some notes for collection and at his re(|ue8t initials the pass-

book by way of receipt for the same. The notes are handed

over to the collection ilerk, who puts them through and in

turn he gives them to the accountant to check. One note

Iwprr, interest at six per cent. The collection clerk does not

add the interest to the face of the note, and enters it in the

diary for the face amount, the entry being checked by the

. accountant. On the day of maturity the teller initials for the

note in the diary and accepts the face amount, placing the

money to the j)ayee's credit. Eight months iifter the payment

of the note the payee claims that the interest should have been

credited to him and demands the ann;un1. The note h in

the promissor's possession, who cannot be found.

At such a late day can the customer demand interest,

and has he not to prove that the note bore interest, our

books not showing that it did?

Who would be rcsiionsihle for the anmunt as among tlie

clerks, the teller or accountant, or should each bear a share'

Arisirrr.-—We think that the bank is undoubtedly respon-

sible to the owner of the note for the amount short collected,

if. as a matter of fact, the note was payable with interest.

The owner must of course prove thi>; fact before the bank

could be called on to pay.
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As anions tlio cli'iks it i« soiiu-wliul ditticult to fix the

rt!8|)onsibilitv for tin- ovcrsijflit. We would think, however,

that it muHt cliiefly rest on the teller. He was handed the

vomlicr, and win-n he took pnynient had the doeutiiciit itsell

on the counter and should have eoUeeted the amount accord-

ing to its terms. We do not think the collection clerk who
ent^-red the bill, or the accountant wli |)a88ed the entry, can

1h' held respoiislMe. although as a matter of fair dealing it

must Ik' said that llicv heliml to lead the teller into the mis-

tflke.

NoTK P.\sr Di i:

—

HniirT of Hor.DKii to Tntkkkst if not
Mr.\Ti()\i:i) IX Tiiv: .\oti:.

(,}ii('ytii)n -'t'lH.—Can interest lie Icfially collected on a

promisstiry note after note becomes due. no nu-ntion of inter-

est having been ina<le on note, said note six months overdue?

.In.vH'cr.—Under section .*)7. Hills of Kxohange Act, sue!)

n note, if dishonoured. Ik. .s interest from the ('.ate of ma-
turity.

Hkm.wai, ()| .\ NoTi:

^1

,,..1U|.»».

II' •IIIW
i

in'

«•
P--J

wrrnofT Tin: SiRUKNnr.it of TtiK

Oltl'ilN AT..

<Jiii:tlioii /.'/,".—.lohn Smith and Henry .tones are imumi-

i.s.-ioiv on .1 note. \{ maturity a renewal note is taken l)ear-

ing .Tolin SmitlTs signature only, the old note being I'etained.

Iiowexcr. uncancelled. Jolin Smith fails before the renewal

not;' matures. Can Ifenry .loiu^s b'^ held on the original

note r

A iisiriT.— Iji'iirv .Tones could be sued for the debt. p'O-

vidiug no (luesliotis of prirui|)al and suretv' came in. 1
'"

the two parties to the original note were both principal il 'b-

tors >ucli an arrangement as you describe would not d s-

charge either of them, and even if the one whose name was

not on the reni'wal note was a surety bis liability could Im-

preserved by a suitable agreement. The law l)earing on the

matter is fully discussed in the case of Dixon v. (ionnan. re-

ported on page tl.S of Vol. Ill of ibe Journal.
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Hkxkh VI. NoTK—(MimiNAi, Xori; BKAitiNt; an Emhjk.-^i:-

MKNT RkTAIXKI).

l^ui'itlion JfJfS.—W niiM an insolvent's c'Stutr he (liscliai-jji-il

if a bank rt-newed a liill t'ndoiscd hy tin- iiisdlvciit, taking

the makor's own iiott- and rctaiiiiiifr and ntta(';infr ^heroto

the (iiiirinal hill 't

Anxn-fr.— 'I'lic endorser would not 1)0 discliari^i-d ninlvr

the eirciiinstanees mentioned in vour (|n».>tio;' nvoviden there

was iiii understandinfr that the endorser"s li,; .lily was to !«

re8erv<'d ; the retention of the ori^rinal bill indicates that there

was sneli an iinderstandinjr.

\0T.K Beahi\(; .\^<•o.\l^ro»ATlO^• I'^ndorskmknts 1{i:m:\vi;ii

BY A Bank with Om: Endouskmkxt Omittm).

(^itisliint .',./.'>.—A liiink diseounted for the proniissor a

note with three i>ndorsers (aeeoniiiindiition). When this note

beeoiiies due the hank receive thronj^h the mails a note slated

to he a renewal note, iuit from which the si^rnatiirc of one

endorser is absent. If the liank put this throui;li (eonsidi rin;;

the sijrnature of the missinfr endoi^ier of little financial

value), could the reniaininj; endorseis chaim release on th

grounds that the bank had released without notice to tliei

some of the securitv to the said note?

. l//.v»('r.— I'nless the hank had knowledsre of an a''ri

ment l)etween the cndorsors that all were to jo in in thf

renewal, we tliink that the bmk wc hoidc in uuc

course of the renewal note ..nd entitled to recovci-

liK(ilK!<T KOI! I'AV.MIAT OI A XOTK SiN T TO Till; M Kl! IN

AX UXSKA[.1:1) EXVKLOPK.

Question 'i-'>'>.
— .\ iiank notities the proniissor ;l not''

held by it, re(|Uestin<: ]>ayment. The envelope eontaininu' the

notice was not sealed. Can the jmrty claim damafres from the

bank for the open letter?

Answer.—This jrives the party no claim for damajres.

unless tile .natement in the nuti<e is false and it is sent

maliciouslv.
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NoTK 8i»»XKD BV Two OK Thhee Exkcutoks.

Quention J,ol.—When tliero are three executors ap-

|ioinU'd to inana^a* an estate, tiiiild any two of them, without

lonsulting the third, make the estalf ri'siMtn9il)le hy attaching

their names as iiiakera or endorsers of a promissory note?

Annu'cr.— If liy •* managing" an estate you mean that

the executors liavc been given authority \inder the will to

rarry on luisiness. tin- right oi two out of tiiree to hind the

estate would depend entirely on the terms of the will

Without special authority in the will the executors could

not make the estate directly responsibh- for such obligations,

even where they all act together. There may !« cases, how-

ever, where the executors would be entitled to indemnity from

the estate, thus making it directly responsii)le.

Note wixir Date and Place of Payment Blank.

Qursllini !,.').'.— If in a note the date and l)lace of ])ay-

ment are omitted, may the holder insert them '

Aihtwer.— It would be a material alteration within the

terms of the \V\\h of Kxchangi^ Act for the holder of a note

to insert the place of payment. See sub-sec. 2, sec. ti:i of the

Act.

A.X regards the insertion of a date, wliere tiic date has

been omitted, the rights of the holder are governed by section

V2 of the Act.

PijoMixsOiiv XoTK WITH Joint ami SEVKitAi, Makers. One
OF Tin: AFakeks Being heally a Sirkty foh the

Otiieh—Photest.

(,)iirstlon ')oS.—Is it necessary to protest n not.' drawn in

favour of a barik by joint and si'veral promis.sors. one of

whom is really a surety for the other; is he not in effect an

endorser ?

Antiirer.—Tt is not necessary to protest such a note.

Thi' contract of the makers of a note is to pay the note

without aii\ conditions, and it is their duty to find it and pay
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it. If a jMirty |)romi«>s to pay wno is in I'lict a surety. Iiin

obligation is that of malccr, so far a« notici' is coueerni'tl.

I»iit in other respet-ts he is entitled to (he rights of n surety;

e.g.. he might in- discharged l)y any initiroiM-r liealiiig with

BtHurities.

Pkomihhouy Noxk with a Memuuandum Embodied tiikki:-

IN. op THE PUHl'OSK FOR WHICH IT WAS (tlVEN

—

XeOO-

TIAIIIIJTY.

(JuenHitii -i-'-J-—A proiiiis.M>ry note hears (1) on one cor-

ner the words " To be used us collateral security."

(2) In the body the words "'To cover .50 \wv cent, of

my subBcril)od stock in the above company."

Do either of these affect the negotiability of the note?

.l/wwer.—We think that tliis is a promissory note not-

withstanding tlu- inclusion of eitlier or both these phrases.'

Note with .Toi.nt and Seveiiai, Promissors. Oke Beino
i\ Heality a Surety. Held Overdie.

QuPKtion 4oo.— B and (.' are joint and several promissors

on a note held by A, it Ix'ing known that C is in fact n

surety, fi l)eing the real debtor. The note matures, and A
ar ?p )t8 A year's interest in advance, and holds tiie note ovcr-

This is repeated until it has been held for four year^

.. By this time B is insolvent, and the debt cannot be

red from him.

(1) .'lould the note have been protested to hold C?

(2) Is C discharged by reason of the note Iwdng held

four years?

Ansiver.— (1) (' is liable on the note without protest.

(2) From tlie circumstances mentioned we should think

that r is not discharged as surety. C would be released

if \. at the time of any interest payment, made a binding

agreement with R to extend the time of payment for a year;

and the acceptance of the year's interest in advance would

CertaiMiy clreuglhen a claim made by B, that tlie holder had

so bound himself that he could not sue till the vear was out.
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.llMNi AMI SkVIIM. .\(»TK—MaKI^JI'h IllHIIT AW SlIIKTV,

(,>iii'slit>n i.Jo.—A, liM W'k ati«iiiiiiio«lali<)n. JDins with

the latlt'i- iif joint ami sixcral maker of a noti- in favour oi'

('. At till' tinit' of its li livfiv to I' the latter lins iiotite of

the relation to which A and M tttand to each other. H dix-.'*

not iniH't the note at niatiiritv. Is it npce(«*arv in order that

(' may |iienerve hie rijrlits a^'ainsi A that A slionld have

notice of dislionoiir?

Ansirn.— |t if^ not nis-essarv that A shoidd have notice

of dishonour in order to iireserve C's riglit to icover from

liim. A has the ordiharv rijilits of a surety, hut not of an

endorser, and his lialnlilv to pay the note continues without

notice 111' ilisliouour. U'liiuse he is a proinissor thereon.

NoTi wrni Two M akiiis. ()\i: hkiv' in Fac'' a Siuktv—
T?i(;iir OK Si iiiTv m ('ompki. Si it.

(Jmsliiiii ',.',',.— (' and (uinpaiiv hold ii joint ii te of A

an<l 1?. which is dishonoured. (';in \\. who is in fact a snret«

for A. ((HiiiK'l the hohli'iN lo sue A lor the itmount!'

.{//we;-.— ^es. if ihc holder will not iKiipl the iiinonnt

from i' I' surety anti |iut him in a posiliou to sue tlie |uiuci-

piil di'iilor. llie sMicly (iin ininpel the holder to sue.

Mxmtuiil I

1 !

K'kxkwai, ()i a Joint vnd Sitkkai, Notk. tiiic (H.i> Noti

!ti;INIi T?KT\INi:i>.

>,hii'slii,ii J.i.s'.— .\ liank accept.- a reru'wal of a joint ami

several iiote with one of the oriftinal names dropped, hut re-

taining' tht^ mijiinal note. Vurtiier renewals of tlie same kind

are afterwards taken. In the event of the l)\ll heinfr linally

disiiniioured. can the hank sue on the orijrinal 1)111':'

.1 /(>«•('(.—The answer di'peiids on tlie intention of the

parties, which is a <piestion of fact. The fact that the hank

retaiuid the original note niidischarged su^^jrcsts that the

])ariic> intended that the bank's rights upon it should re-

main, and if there were iiotliing to dis[)lace this the tinding

would prohalily iie in this direction; hut these (jnestions of
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fiM I piitrall} ik-|H-nd upon vaiiouH (*iiriijiirulin>; circiiiii-

Htiiiic'.". ai. ' each iHi*c iMiii^t Ih' judgi'tl liy iiwll'.

NOTK WITH .lolM- VM» HkVKUAI. M.VKKKrt

—

<)NK SUIMNO KOB

TIIK OTIIKU'w AnOMMOUATION.

(Jiiinlliin .).*.'>.—A (or liV atcommiHlation joins with ilif

latt<'r as ji»inl and wvoral makt'i»t of a note m favour of t'.

At the liiiic of ilK U'iii).' lu-notiatril to ('. llir latter has iiotit*

of the relation in whicli A and B !«taiid lo i-acli otlit-r. M

diH - not ini't't tlif note at maturity. Iw it niMctJsarv in order

that (' may preserve his riglits againiit A. that A should liave

notiee of dishonour ?

Atistrn:— It in not necessary that A shouhl have notiee

of dishonour in order to preserve the liolder's ri;;ht to recover

from him.

NoTi: urrii Two ok Mouk Knim)Uskiik Discin nted foi; thk

I<A8T EXDOIISEK. WITH WaIVKK OK PitOTKST. V.tC.

Question ')>'><>.— .\ note is disconiiteil l)y a bank for a

ctistonier who endorses it. waiving protest, notice and demand

of payment. There is a prior endorser on tlie note. Tli-^

hank did not protest the note at maturity, and the first

endorser w^as released. Is its claim against its cu.stomer

go(><'" '\f alleges that notwithstanding his waiver the hank

shoul .ive jjrotested the hill in order that he might not lose

his rjHourse against the prior endorser, ami that he is dis-

charged by their neglect to do this.

Anawvr—The customer by his waiver made himself

liable to pay the note in the event of its dishonour withotit

any conditions whatever, and this liability is not impaired

in any way by the lact that the prior eiulorser has Ihh-u dis-

charged.

NOTK DkLIVEKE!) WITHOUT EnIWRSEMENT.

Qiipytloii Jiin.— (1) Is the maker of a note which is

overdue protected in the 'iayme.it of the r-ame. to any one

presenting it. upon havii:g note delivered up to him without

the endorsottient of the payee?
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("i) C'au Hiiih iKMuniiHoi' of a nutv (tlie iiutc not liHvin^

iHfD •iic]orm-<l over lo liiiii liy pu} , he could not, I tak(> ii,

lit- loniiidi-i'iil tilt' liiildor lu law), lie lit- Tom, Dick or iUrrv.

enfont* (mviiK'nl by MUtt agitinxt tiiv niitkcr without nlitninin^

thi' fMivtfV i-ndonw-ini-nt ?

Antwrr.—'I'lu- i|iicHtion involvi-d iu I'aili raiw i« wlu-iiirr

tin- party in imii^sm'^Ioii of the note in tlie owner of the claim

which it icpictM-ntd. lit; might iMNoinc m hy an assignment

as well a8 by an endorM>mcnt. but iiiih'SD he is able to xhow

.\ go<Hl title lo the note, lu' has n(i n;{ht lo coUt -t it or sue

the maker, and if. as a iiuH <!- of fact, he has not a go<N] title,

the maker would not U- protected against the true owner if

he paid the note.

*' niS AXI) ClIKgl K> OK V ClsTOMKIt C'HAIKIKD AT MaTIUITV
TO His SAVixtJs Haxk Accol'nt witiioi r SfiriAi.

AUTIIOIIITY.

Question .'(HJ.—Would a bank Ik- upheld in law in charg-

ing up Hcceptaru)'." and notes as they mature to a eus-

tonier's account in the savings departnu'Ut. without s|)<'eiiil

authority. The tollowing clause is printed im the customer's

pass.l)ook :
" No draft or cheipie drawn against the within

ileposit (an be |)aid unles.w such draft or chtpie Ix* accom-

panied by iliis pass-lKwk."

Aihsinr.— ir Ibe bank were the iiolder of a note nintle bv

ii piiity who had funds in a savings bank account, it wotdd

lertaiiily be justified in cliarging tlie note against that ac-

eoun; by \\:\\ of set-olf. but if the bank were not tin- holder

of the note, and it is nu'rely presented at the bank Ix'cause

iii.ide payalile ibere. we think that the ordinary relation of

banker and customer wii" respect to n curreiit deposit a»'-

(ount (wliicii gives t( i>;itd< implied authority to pay for

ilie cnstomer notes und acceptances which he has domicile 1

with it), would not apply to a savings bank account upo!i

which the customer cannot, as a right, draw checjues in the

ordinary way and which is not [(resumed to lie used for pay-

ment of Ills notes and acceptances. Special authority from

him would b«' reijuired.
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XOTK EMUUUVINti A CON'TKAtr l{K8rK< iN<i SHARKS l,OIM(KI>

AS SKUHITY H»|1 |'a\ MKM.

(Jiifntiiin ins.-

m)l} lloU'?

Ii the follo\\iii{^ u Ifjjul rnnii of promitf

Monln'iil, .tint OctolM-r. ISDO.

Oil rlcinaiu) for \iilm' icdix mI. | prom In poy to .1.

ItiiliiinUon or unlur at the Moidiunts liaiik '' nnada Ii<ti\

three thoiiflnnd dollars and interest at the i • of ti imt eeiit

|K-r aimuiii. hnviii;; i|e|M)Hitt>d with this ohiipition as (ollateral

s«Turitv o.OUd shareH I'ayiie Consolidated Mininjr Co.. with

anthoritv to sell the same without notiie. cither at pnhlii'

or private -alo, or r -rwiiw, at the option of the holder ir

holders hereof on tin- non-iwrfornianeo of thin promise, (he

or they giving me credit for any halame of the net pr<Heeds

of 8i.oh sale remaining, after paying all sums due from me
to the said holders or hold- r, or to jiis or their order, and -l

is further agreed that the hohh-r or lioldeis hereof, may
purchase at said sale). ^ t^^gd.) A. McKay.

Annwcr.— It is of course ipiite lawful for the parties lo

iiiaKe such a contract, Uul we understand tlie ipiestioii is as

to whether it is a note to which the Bills of K.xchi'nge Act

would apply, and on this point we a. ^f the opini thi.L it

if» not, for the reason that in addition to Hie iru ion of

"a pledge of collateral security with ai'tluiifv to sell or

dp|)08e thereof," whicli are i)erniitted hy th Vcr (section H'i.

suh-sce. .')). it contains other p" visions, i; .. i\ an assign-

ment of the proceeds as .securii i >r oilier m ,iis due to the

holders of the note. 'I'lu ic are other conditions in the form

which might have the sauw elTect. hut the one specially men-
tioned clearly has.

NoTict ui' Ci >roMKits Dkatm.

(Jiiisiion Jfii'i,—Kc sec. 74. Bills of Kxehaiige .\et : (1)

What constitutes notice of a ciistoniei's death? (•») Would

a hank be justified in refu.stnjf paynuul on ihc sttTn;;th of

one of its ofTiceis having heard of a customer's death?
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Aiixiri'i.— (I) Any information received by i! • bank

from which tlie death of the ^'nstomer may be fairly inferred,

iiinst be iieid to ronstitnte iiotiec of iiis death.

i'i) (tenerally sjieal<infr, any information received i)y

an officer of the Itank wiiich is witliin the conditions would

not only justify the refusal nf the ehe((Ue, but wouhl put on

llie bank the burden of paying the cheipie, if piiid, at its own

peril; i.e., if it should prove that the information is correct

the bank would not have the right to charge the liiciiue to

the customer's account.

Whetiier information which has reached any officer of

the bank is to be regarded as knowledge on tli(> part of the

bank, wotdd depend somewhat on the c-irctimstances, tiie posi-

tion of the oiiiccr, etc.

Dkath ok a risroMKii

—

What CoNsriTrrKs NoTin;.

yV.

•"•4;
,.-iiil'

(Jui'stwn .'I'io.— if mention of the death of a customer

aupears in the daily papers, would this in itself constitute

notice nnd m- sec. 14 of the l.ills of Kxchange Act? if tin;

notice hail not bfcii observed by the l)ank, woidd it be affected

thereby ?

Answer.— If tlie infornuilion in the news])aiH'rs were

true, and it came within the knowledge of the bank, it would

no donbt be notice of the customer's death, and the bank

would be bound not to jjay the customer's ( lieques presented

thereafter. 'i"he bank would not be bound by any informa-

tion in the newspa])crs which had not come under its aciu.d

notice.

TiMi: wrriiix which Xotice of DisHoxoti! May hi. Sint.

Qiii'slion -',<><;.— |{eferring to the section -!,!» Rills of iv\-

rhange .\ct. do notices of dishonour nuiiled at anv time on

the next day following due date, meet thi^ reipiiremeiHs >>f

the law as fully us if mailed on the .«amc day a bill is dis-

honoured ?

Ansiri'i-.— Yes; the notice is "valid and effectual'' if

mailed on the following business day, and all that is nwded
is a valid and effectual notice.

tfii
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Notice of DisiIonour.

Question 407.—Is it ntx^essary, if a draft l»e drawn by A
on B to the order of bank V, that notice of dishonour be
given to the drawer to render him liable?

Ansivc :—Such a notice is necessary; see sec. 48 Bills of
Exchange Act. Please note that protest is not necessary,

e-xcept in the Province of Quebec, or for foreign bills. What
the Act requires is notice of dishonour, which niiglit be given
either by a notary or l)y the holder of anvone on his behalf.

Notice of Disiioxorn Sent to Exdokser by Letter.

Question J,GS.—Would notifying an endorser by regis-

tered letter tliat a note had not been met by his promissor
and that he was looked to for payment, hold him the same
as if the note had been duly protested?

Answer.—Any notice of dishonour properlv given holds
the endorsers, but in the ease of bills payable in tlie Province
of Quel)ec, and foreign bills, i)rote8t is necessary. All that
is necessary in a notice of disiionour simt by mail is that it

should be "duly addressed and j)0sted " (see section 4!)

(15) Bills of Exchange Act) ; registering the letter does not
affect the matter.

Notice of Disiioxorii—.Makers of a Note Who Are ALsf>

Endorsers.

Question 4(19.— la it necessary to send notices of dis-
honour to the endorsers of a note on which they are also
the promissors?

Answer.—'Thoy would bo held as makers of tiie note
without notice of dishonour. As no additional obligation is

represented by the appearance of tjjcir name also as endors-
ers, nothing would I)e gained by the notification, from a legal
standpoint.

I'.B p.— lit.



m
Ith

ml "

*'
3

*l «

]l «

tl

*«

•I :;

n

284 C/iyiD/AiV ttANKlNO i'RAVTWE.

Notice to Limited Cpmpany—" Ltd." Omitted from

Address.

Question 470.—In sending a notice through th.' post to

a " limited " company, would tiie omission of " Ltd." from

the address on the envelope affect the legality of the notice?

Answer.—A notice addressed to a joint stock company,

with the word " limited " omitted from the address, would

nevertheless be a good notice.

Notice to Obligants ox Discounted Paper.

Quesfion 471.—It haa becomes a custom of the banks in

this Province (British Columbia) to send out notices of

maturity to acceptors of drafts and makers of notes. Does

this custom extend to bankers in other provinces? It seems

to me that it is more or less unwarranted and should be

unanimously discontinued, as it would be to the advantage

of all banks in economy of labour and expense to do so.

,l„.s„cr.—We believe that this is almost a universal

practice, and it seems to have much to recommend it from

all points of view. It no doubt involves considerable expense

in the way of postage, etc., but as a stimulant to the payment

of the bills and a protection against forgery, it seems to l)e

geerally looked upon as worth all that it costs.

•• NoTixo " DisHOxorRED Bills.

Qiii'.ii;,),, j,72.—{\) A bttnk hand a dishonoured bill to

their not.uy for noting in-nding an expected settlement in a

few days, (a) Should notary attach long declaration of

noting in accordance with Form A in the schedule to the

Act. or simjily endorse a memorandum of 'date and 'edger-

ket^per's answer referred to in Smitii's Merc. Law, I! d Am.

ed.. p. ;>•^^<? Maclaren, at p. 285. would suggest the short

memo., but Smith says this " per se is of no legal effect."

(b) In either case should notary send notices to the parties

on the bill ?

{•2) Is tliere any sufficient sanction for the practice of

protesting a bill l)efore 10 a.m. of the day succeeding the day
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of dishonour as of tho day of dishonour? That is to say,

noting and protesting it, tiie banii having, say, overloolied it

the day before.

Ansuer.— (Not applicable in the Province of Quebec

nor to foreign bills).

(4) We think it ought to be clearly understood that

noting a dishonoured bill does not enable the bank to hold

the larticF to it liable pen<ling an expected settlement in a

few days. The parties are held liable only if notices of dis-

honour are sent in accordance with the provisions of the Act.

The practice in regard tr> " noting" usually amounts to

the notary presenting tlie liiil for payment on the day of

maturity, and taking no further steps until the close of busi-

ness the following day, by which time the note may l)e paid.

If notice of dishonour is not given within the proper time

the noting is of no effect. The only case in which evidence

of the noting is needed is one where the j)resentment is made
by one notary, and the protest has for any reason to be com-

pleted by another. Form A in the schedule would be useful

in such a case, but any memorandum showing that the bill

had been presented at the place of payment on the day it

matured, and the answer received would l)e sufficient.

(2) We do not think there is such a practice, and if

there were it would not 1)C valid. The holder may give notice

of dishonour on the day after the bill matures (sec. 4!t k)

and he may employ a notan,- to give this notice on his behalf

(sec. 49 a), but if lie invokes the aid of the notary for this

purpose on the day after maturity that would not cnal)Ie the

latter to " protest " the bill. As the practical results of th?

notice of dishonour are identical with those following a

protest, this involves no disadvantage. Similarly the effect

of absence of evidence of noting, where for any reason tiie

notary who presented the l)ill cannot complete his work,
may l)e oi)viated by notice being given l)y the holder, or some-
one on his behalf, on the day following the date of maturity.
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Partial Paymsnt of a Bill—Should a Bank Accept.

Quculion 474.—18 there any law relating to part pay-

ment of a bill (by promissor or acceptor or his agent) held

by a collecting agent? A case came to my notice where

a part payment was left with a bank to apply on a bill pay-

able there, but held by another bank. The bill was duly

presented, and the part payment left by the acceptor was

offered to the collecting bank and refused by them. The bill

was protested and returned for non-payment, and the money

intended as a part payment relumed to the acceptor. What

I would like to know is if the bank did right, according to

the law, in refusing to accept a part payment, endorsing it on

the bill, protesting (if necessary), and returning the bill

along with the remittance? This latter is the course I

should think to be the best business, but 1 have been unalile

to tind a law covering the point.

Will you kindly tell me the publishers of the following,

and could you suggest other books that would be of practical

use in the banking profession: Notes on Canadian Banking,

Has'ue; Gilbart on Banking; Byles on Bills; The Country

Banker.

Answer.—There is no direct statute that we know of

relating to partial payment of a bill, it is established, how-

ever, that the holder may accept partial payment without in

any way aifocting his claim on the drawer or endorser for

the balance, provided he does nothing otiierwise that .vould

release him, but he is quite free to refuse to accept anything

but payment of the whole amount of the bill, and this appears

to be the English practice. We think, however, that the plan

suggested is (piite permissible, namely, to take the monev

tendered, if otfcred strictly as a partial payment, and then

protest the bill so as to retain recourse against the other

])arties to it—indeed under some circumstances any other

course might be jjrejudicial to the interests of the owner of

liie collection.

With regard to the last clause of the enquiry, Xotes on

('anadian Bankin'' is an annotated edition of Bulliim on

L'^Wh
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Banking, which is by the same author (Rae). We recom-

mend The Country Hanker as probably the test book of itH

kind yet issued, 'i'here is a smaller publication entitled

On the Bank's Threshold (Miller), which is in some degree

useful.

For legal te.\t l)ooks, we would consider Chal urs' Law
of Bills of Exchange and Promissory Notes much the best,

for the reason that the author was the framer of the English

Bills of Exchange Act, which is almost identical with our

own, and the last edition of his book is practically a com-
mentary on eacli separate lause of the Act. It is much more
useful for our purposes than Byles on Bills.

Of the commentaries on the Canadi Act, that by

JIaclaren is the fullest, l)ut we are not in a position to ex-

press an opinion as to which of them is otherwise the i)e8t.

These books, and the others named, can be obtained by order-

ing through local booksellers.

Memokaxd.\ ok Pahtial Payments ox a Cheque.

Question ^7' -A. gives his cheque to B. in paj'ment of

a debt, and B. endorses to C. The cheque is dishonoured.

A., later on, makes partial payments in respect of the debt

r?presented by the chequ->, the amounts so paid \mng noted

by C. at one end of the back of the cheque, but without any

indication as to wlio made the payments, thus:

July 2nd—Received $5 on cheque.

" 5th—Received $3 " "

C.

The bank afterwards pays the cheque to the liolder, at

ru face, ignoring or not observing the memorandum on the

back.

Would the bank be liabk to the drawer in respect of the

amount of A.'s debt thus overpaid?

Answer.—We think there was nothing in the circum-

stances to operate a.s ,<v rountermand <>f the pxpre.w terms of

the cheque. The bank would have been justified in with-

holding payment until the endorsement had heen explained,
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and it would have boen wiser to have adopt4*d such a course,

but we think they are entitled to ehargc the whole amount

to their eustomer's account.

Srnvivixo PAnxxKu's Rioht to Opeiiate the Firm's Bank
AcCOfNT.

QucKtloii J,7(:.— Is the surviving parti.''r of a firm legally

entitled to operate the banking account of 'he firm upon

the death of his partner, notwithstanding the absence of any

agreement to that efTeet. and to use the funds in hand or any

other firm funds deposited, by checking it out in the name

of the firm?

Answi'r.—Tlie deposit being a joint one the surviving

partner becomes entitled to withdraw it under the law of

survivorship.

i
1 '

3.
1

4 i1
,,' M.| at

:::5»'
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Liabilities of Partxers—Guarantee Bonds.

Qncfilion 477.—A gives a bank a guarantee securing

advances made to C. A afterwards enters into co-partner-

ship with r under the style of C & Co. How docs this affect

tlie guarantee? Is A held for all advances to C previous to

the partnership, and equally liable afterwards as a partner

with C for the indebtedness of C & Co.? Is his connection

as C's partner as equally binding for V & Co.'s debts as bis

gunra.'>tee would be? Does this guarantee carry some addi-

tional security after he becoir'js a partner?

Ansivei -The formation of the partnership does not

atTect the g larantee. A continues to be liable as guarantor

for Cs indebtedness, and becomes liable as one of the prin-

cipal debtors for the obligations of C & Co. He might also

become liable on the same debt as a guarantor or endorser,

and the effect of this would be that in the event of an assign-

ment by the partners of their joint and separate estates, the

bank would have certain ranking rights against A's personal

estate, which might give it a very decided advantage over

the creditors of C & Co. who have not A's separate liability.
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We would therefore certainly think it well, if he has con-

siderahlc meanfl oubtide of the; partnership nssetB. to take his

jpiarantee for the firm's debts; this is a very common pre-

caution.

It should be remembered that the pp'tnership estate of

C <% Co. would not 1j. liabh for ("s ind« otedness to the i)ank,

unless there was a novation—that irf, unless they agreed

with the bank to assume and jmy \\>i debt. The mere f.ict

that there was nuch an understanding between themselves

would not make th(! bank u creditor of C & Co. for advances

to C, and under some circumstances this might be an im-

portant point.

Restriction in a Deed of Partnership.

Qiicstinn 47^.—If by the tenns of the deed of partner-

.ihii spe<ihl restrictions are fixed a- to the mode in which

the psirtnership may be bound, would these affect tlie bank

in thf absence of actual notice?

Answer.—We think that t ic bank would not ) liound by

these restrictions unless it has actual notice.

Xox-trading Partners hip—Ivdividial Liability on

Paper Endorsed by and Discounted for the Firm.

Question 479.—Is it necessary that a firm of solicitors

shoidd sign and register a certificate of partnership such as

is required in case of a trading partnership, in order to hold

them jointly and severally liable on paper endorsed by them

in the firm's name, and discounted for the firm? Does sec-

tion 2.'? (b) Bills of Exchange Act, cover this point?

Ansirrr.—The registration of s\icli a certificatr is not

requisite, nor would it alone, wi" think, have tlie cffe-'t of

making the partners jointly and severally liable. If they

desire to come under such liability, the partners .«hould each

sign a declaration to that effect and lo<lge it with the bank,

although ,iich a declaration made in any public way would

doubtless be binding.
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Section 23 (b), which in cffwt makes one member ..f the

partnership the agent of the others to bind them by use of the

firm's signature, would, we think, apply only where one mem-
ber can bind liis partners. Ordinarily this is not true of

non-trading partnerships, sucn as solicitors, architects, and

the like, but even in their case if the transaction were clearly

necessar}- in connection with the firm's business the partners

miglit be bound, as, for instance, where a note is taken for

solicitor's costs, and is discounted for the purposes of the

firm.

Question (Sul)mitted in continuation of the above).

—

As your meaning in first i)aragraj)ii of nnbwer is not clear to

me, I will have to l)Cg the favour of a further explanation.

Ilie case cited in my question is that of a firm of solicitors

who are in the habit of discounting notes taken in payment
of costs, just as a trading firm discounts notes taken for sales

of gootls. In second sentence of first paragraph you say:

" If they desire to come under such liability, etc., they should

sign a declaration to that, etc.," and in second sentence of

second paragraph you say, " if the transactions were clearly

necessary the ))artner8 might be bound, etc."' I should like

to know beyond a doubt, if the partners are jointly and sev-

erally liable in the premises cited.

Anxirn:—We do not think you can be certain, as you

say, " beyond a (Inul)t " as to the liability of the parties, un-

less you have a clear proof that the partner signing had
power from t'ne others to make the firm liable for these obli-

gations. J'rinia fane it would not, we think. l)e within the

scope of the business of a firm of solicitors to discount paper,

and the rule is that one ])artner binds the others only in

connection with business within the scope of the partnership.

Yet the i|iiestion is one of fact, and if it were customary for

the firm to discount paper, proof of such custom would bring

the transaction within the scope of the business, and if it

were proved that the firm got the benefit of the discount, as

a firm, thtr other partners could not repudiate the liability,

and at t!:e sniiie time retain the In'nefit.

*•»! C

:;3i
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NON-TBADINO pAnTNKHSIlIP—LIABILITY OF PaRTNKRS.

Question JtSO,—To what extent arc partners in a non-

trading partnership liable to a bank

:

1. In respect to an endorsement made by one member of

the firm on a note given to them in settlement of an account

for services, as for instance to solicitors.

2. Where an endorsement is given for the accommoda-

tion of the maker of a note.

Answer.—As a non-trading partnership does not piimn

facie require to give promissory notes or accept l)ill8, the

making or acceptance by one partner in the name of the firm

would not prima facie bind the partnership. Evidence of

the actual transaction would be admissilile, and if it were

de facto a partnership transaction the firm would be bound.

The endorsement of a bill or note payable to the order of a

non-trading firm stands in a little different position. There

is no prima facie presumption that a non-trading firm doi^s

not require to take a note or bill in settlement or payment
of a debt due the firm, and if the firm's name were endorsed

by one partner upon such a bill or note the endorsement

would bind the firm if it were given in connection with a

partnership transaction, but the firm would not l)e liable if

the transaction were that of the individual partner only,

unless de facto his authority as a partner extended to such a

case. There are so many kinds of non-trading partnerships,

that no general rule can be laid down as to what would and

what would not be prima facie a partnership transaction.

Much would depend upon the nature of the business and

upon tiie course of dealing in the past, e.g., if a non-trading

firm kept a bank account and were in the habit of discount-

ing bills and notes payable to the order of the firm, there

could be no question that for the purposes of the l)ank the

scope of that partnership would authorize one partner to

endorse the firm's name on the paper discounted, but if one

partner in a non-trading firm which prima fnrie did not

reijuire capital to carry on its business, and which did not

keep a bank account, should open such an account and dis-
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count paper in thi" firm's nanie, ond if it should turn out

tliHt the w'loio tliinj; was a fraud on the partncrsliip, and

that the llrni did not authorize the transaction or get the

benefit of it, we think the bank wouli' have jfreat difficulty

in coliei'ting from the firm upon its endorsement.

2. In the sc< ond ease, the firm would not be liable unless

it coidd Ih" shown tijat the partner makir. ( the endorsement

had (if faclu authority to make it.

XoTK (JuKX BY Tbapivo Firm—Obuqatioxs of the Finn

AND THE PaUTXEHS INDIVIDUALLY.

Question ^SJ.—Two partners in a trading fl'm wish to

borrow a sum for use in their iiusiness, and give the bank a

promissory note signed by both individually and made pay-

able to the order of the bank. Woidd it afford the bank any

greater seciirity to have the note made to the order of the

firm and endorsed by the firm to the l)ank?

Answer.—We assume the note is given by the parties

jointly and '-..^t jointly and severally. If the two partners

who give the note constitute the firm, their' joint promise to

pay gives the l)unk the same recourse as if the note were

signed in tlu' firm's name, Init not a claim which, in the

event of bankruptcy, would rank on their individual estates

in competition with their individual creditors. If there

were other partners the bank's jmsition as holder of a note

by two only would not l)c satisfactory, a.s it is not the obliga-

tion of the firm.

It is customary to require the note in such a case to l)e

made by the firm and cndoiscd by the partners individually,

and such practice has undoubted advantages.

Power of Attorney Signed by One ^Iember of a Firm.

Question JiS2.—Are the acts of an attorney under a

power signed by one member of a firm binding on the other

members, or should all sign it?

.4w."t«'«'r.—A power of attorney signed by one partner is

binding upon the rest in so far as the matters included in it
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are within the scope of the partnership, anil to this extent it

need not he signed by the other ])artner8. We should say

that it would be a prudent act on the part of the l>ank to

require all to sign, but this is a matter of prudence, not of

law.

Power of ATroRN.EY Givex ox Behalf of a F.um bk one

OF THE PaBTXERB.

An esteemeil subscriUr has calletl our attention to the

fact that as worded a previous answer might be construed to

mean that whatever a partner might himself do on iK'half

of the tiriii, nn attorney appointed by him might also do—
from which meaning he very properly dissents. Our answer

was intended to mean that the acts of an attorney appointed

by one j)artner would Ik? binding on the firm with respect to

such matters as, under the scope of the partnership, one part-

ner would have the right to do through an attorney, either

by express authority in the articles of partnership, or by

necessary implication from the nature of the transaotiov it-

self: but the acts of an attorney appointed by one partner

would not otherwise bind the firm if liie other partners

objected. In order that the bank might not have to take any

risks as to the scope of the partnership we added to the

answer the advice to reiiuive all to sign.

Bills Reqi'ihixo Presextatiox by Mail—Power of At-

TORXEY IX Favour of a Bank ilAXAOER, to Accept,

Signed by a Firm by One of the Partners.

Qiifftfion 4S3.—A bill is drawn on a firm doing btisiness

at a point where there are no banking facilities, and is sent

for collection to the nearest bank. Tlie latter sends the

drawee the usual form of power of attorney in favour of its

manager, to accept the bill, which is returned with the firm's

name signed thereto by one of the partners. Is the accept-

ance of the bill under this power of attorney binding; on the

firm?

Answer.—We are inclined to think that a power of attor-

ney, given under the circumstaniM^s ?nenti<med in the question.
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would bind tlio Ann. W'v arc BMuming that the bill wa»

drawn for a partnenhip transaction and Miat thi' power of

attorney was conlim-d to accepting that ...

What Coxbtitites I'aktnebhuip.

QueiHon 4.S-4.—Hhou'd a private banking firm, who«o

bu8ini'8» is conftnid striitly to privnt*' banking, n-gister a

ii?rtificate of the co-partniTship. undor cap. 152, K. S. 0.?

.4n#irer.—The answer to this question depends upon

whether a private l)anking firm '\* "a partnership for trading

purposes" within the meaning of the statute. The statute

is a remedial one. and both by the rules of construction

adopted by the court and by the express provisions of the

Interpretation Act, it should receive " such fair, large and

liberal construction and interpretation as will best ensure

the ttainnient of the object of the Act." The ol)ject -f the

Act is, of course, to inform persons dealing with partn.T-

sliips of the names of the partners, and the changes in or

dissolution of the firm. It is confined to " partnerships for

trading, manufacturing or mining purposes." lliere are

doul)tle88 good reasons why it did not include partnerships

of every kind, .md no doubt in ascertaining what is n pari

nersliip for the purposes mentioned in the Act, the fair, largo

and lil)e-al construction and interpretation referred to must

be applied.

In an English case in which the question of what was

an occupation of a house for the purpose of trading came up.

the court used these words:

—

« I^ndoubtedly, if we are to take the, term ' for the pur-

poses of trade' as relating only to the business of buying

and selling, no one can say that there is any buying or selling

in carrying on the business of a telegrapli company. It was

never the intention of the legislature so to limit the meaning

of the word ' trade.' It is only the literal meaning of the

word which is to iw regarded. In liteialure of all descrip-

tions, both in prose and verse, we find that the word ' trade

'

is often used in a much more extensive signification than

n^
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to inilk>atu iiiervly the oiicrationt or oi-upation of Iniying uii'l

•elling."

In illuatratini; thi>ir nteaniDg the i-uurt further add*,

" A banker'! im a shop . . . and thi>rt> again tlicn* ii« tuf

thing like buying and soiling an generally understood, but

if it i« a trade or busineaa of a deitcription <|uitu nui generis."

In this eaite the court held that the busincM of a tele-

graph comoany wag •* for |,ur|HM)e» of trade," within the

meaning of the Act, and we think that .he court here would

hold that a private banking purtnerBhip is a partnership for

trading purposes within the meaning of our Act, and there-

fore tlie firm should register tlie partnership deelarutiou re-

quired by the Act.

Paid t'liEytEs.

Question 4^o.—Has a bank a legal right to retain paid

cheques ?

Aii«uer.—in the absence of any si)ecial agrOemi-nt, we

think the customer is entitled to receive back his paid cheques,

on giving the iiank a proper and suffici ut acknowledgment

of the state of his account.

P.vss-BooKB

—

Clbrext Accolxt and Sa.inus Baxk.

Question 4^0.— (1) Is there any legal re )n whereby

a savings bank pass-book is (litriTtnt fro^i an ordinary cur-

rent account pass-book ?

(2) If not, why is there generally an impression that

the pass-book must always be brought to the liank when
money is withdrawn?

(3) Can the bank decline to pay if the pass-book is not

produced ?

(4) Arc the rules laid down by the bank in Mie puss-

book binding upon the customer?

Answer.— (1) The difference is purely a matter of con-

venience.

i'i) It is no doubt regarded as more important Iwcauso

it must 1)0 produced when money is drawn, and l)ccau8e it
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serves as a receipt for special deposits oftea left untouched

for a long period.

(3-4) The conditions in the pass-book are binding on

the customer, and the bank is entitled to demand the produc-

tion of the pass-book as a condition of payment. Of course

if it were destroyed the same results would follow as in other

similar cases; the bank could not withhold payment on proof

of loss. On the other hand it incurs no risk if payment is

made without production of the pass-book to the true owner

of the money.

Pass-Books by Mail.

Question 4cS7.—Could we not get legislation under

which pass-books, with or without,voiiciier8, could be sent by

book-poet instead ol letter-post?

Answer.—Such a classification would bo practicable if

the Postmaster-General chose to take the necessary steps,

but we should suppose that the objections to sending pass-

books and vouchers in such a way that they could be examined

by the clerks in the post office, through whose hands they

imss, would make it inexpedient to adopt the practice even if

it were permitted.

Past-Due Note with Two Promissous Held as Collat-

eral TO A Renewal Note Taken from One of Them.

Question JiSS.—A note was discounted by a l)ank on

which were two joint promissors, one of the two, to the

knowledge of the bank, having added his name as a surety

for the other. At maturity the l)ank renewed the bill lor the

debtor, taking a note signed by himself alone, but retaining

the original note as collateral security, this was done with-

out notice to the guarantor. Is the latter released by this

extension of time ?

/Insurer.—The position of the parties in a case of this

kind was fully discussed in the judgment of the Supreme

Court of Canada in C.orman v. Dixon. The whole question

involved in the present case is whether there was an under-
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standing between the bank and the debtor that, notwithstand-

ing the time given, the bank's claim against the surety was

to be retained. The fact of the retention of the joint note

seems to indicate this, and if such were the understanding.

Smith would, under the ruling in the case referred to, still

remain liable.

Payment in Erroh—Siioild Amount be Hefixded.

Question 4S9.—A draft for collection was accoiited for

less than face, but charged to drawee's account as for full

face in error. Bank from whom received refu!>e to refund

amount overpaid. Must thev repay, or on whom should loss

fall?

Answer.—This appears to be a clear case of payment

under mistake, and one where the party receiving the money

should refund the amount overpaid.

The partial accej)tance has of course important conse-

quences with resiK'ct to the drawer and endorsers, l>ut it does

not make the acceptor liable for more tlian the partial

amount, and having paid more, in error, ho is entitled to

recover the excess unless special circumstances intervene

which would debar him from doing so.

Payments Made on Legal Holidays.

Question JfOO.—A gives his cheque to B in payment of

an indebtedness on tiie evening preceding a legal t)ank holi-

day. The bank remains open for the transaction of busi-

ness on the holiday, when A withdraws the balance of his

cnnlit. thus cutting the holder of the cheque out of his

money. Tins the lioldcr of the cheque any recourse against

the bank? His pica would i)e that he naturally assumrd

that tile l)ank was not o|)en on tiie lu)li<lay and held his

cheque until the first business day thereafter, wiien he found

the funds had been withdrawn?

Answer.—A l)ank is under no obligation wliatever to

the payees or holders of unmarked cheques. There is noth-

ing to hinder the bank making payments to its customers
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outside of the ivgular business hours, whether on a legal

holiday or not, and its sole oidigation is to pay its customers'

cheques when presented, if it then has funds in hand to meet

them.

Appropiuatiox of I'ayjikxts.

Question JiOl-—M & Co. are in the habit of discounting

witii their bankers sight drafts against shipments of produce

to tile United States. One of the drafts for $75, was rc-

lurned dishonoured ami c'v^rged to the account of M & Co.,

increasing their overdraft to ^loO. Some time afterwards

tlie firm sent the baniv for discount tlieir note for .$10(»,

endorsed by anotiier ;ii,rty, and tiie proceeds of this note

were remitted by tiic bank to M & C'o. When the note fell

due the firm sent the bank $100 to take it up, but the bank

credited the amount instead to the overdrawn account and

protested the note. Would the bank have recourse to the

endorser ?

Answer.— I'pon tlic statement that the $100 was sent the

bank to pay the note, the liaiik would iiave no right to apply

it upon the other debt The debtor has the right, when
paying money, to ap[)ropriate it to any indebtedness which he

may specify, and the creditor cannot chnngc the appropria-

tion without the debtor's consent. Tiierefore the note of

$100 nmst be regarded as paid and the endorser discharged.

On the general sul)ject of appropriation of payments the

case In re Exchange Hank; The (^uecn v. Ogilvy, will be

found instructive. (Journal, Vol. 5, p. 'iaS.)

Pehpetiai. T.kdoehs.

Qitesdon J,!)J.—Arc perpetual current acco\mt ledgers

under liny legal disability?

Answer.— If liy " jx>rpetua1 '' ledger is meant one from

which the leaves can Im' removed and fresh jiages substituted,

we do not think that this involves nnvtbing that can be called

legal disability. It is coiKcivable that part of tlie recoid

miglit get lost, or its genuineness be impugned because of

jHki
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the apparent case with which a false sheet could be inserted,

, but the position of a custonier's account is always a matter
of proof, and tlie facts can be evidenced in any way.

A i to the expediency of using such a ledger, we would
say that we tiiink tiiere are sufficient practical <)i)jcctions to

outweigh its api)arent advantages.

Place of Paymk.vt ok a Bill—Blank Form ok Accept-
AXCE Showing Place ok Payment.

Question 1,93.— In making drafts on their customers it

is the habit of some liouses to provide a blank acceptance on
the draft, naming the place of payment, ready to lie signed
by the drawee.

(1) Is this form for the acceptance of integral part of
the bill or is it to be regarded as placed there for the drawee's
convenience, subject to alteration by him if the jiiace of i)ay-

ment is not to his liking, or to be ignored if lie thinks fit?

(2) A draft on " AB, 145 C Street. Montreal," has
across the end the following:

Accepted ])ayable at the

Bank of A, Jlontreal.

.)th May, 18!»8.

(Signature)

The drawee writes an independent acceptance Ijelow this

form as follows:

Accepted. 5t!i Mav, 1898,

AB.
Would this bill be payalile at the Bank of A or at 145

(• Street?

Answcr.~{l) \\\> think the form for the acceptance
cannot Ix" considered an integral part of the l)ill, and that it

may be altered or ignored by the drawee.

(2) We think that as the drawee was not bound by tiie

form for accejitaiici' described in this case, and as he clearly
ignored it, and showed by liis act that he was giving a sep-
arate and indejH'ndent acceptance, the terms of the latter

nni?t govern. The bill woui.l th.-ivfore b« pnyablc at tlie

address given.

C.B.P.—20.
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Post-Dated Acckptance.

Question W-lt-—A. bill of exchange payable one month

after sight is presented for acceptance on the 12th January.

The acceptor writes his acceptance across it, but adds as tlie

date " Ifith January." The holder pays no attention to the

latter date. Imt treats the acceptance as of the 12th, present-

ing tlie bill for payment at maturity calculated from the 12t...

The partv refuses payment on the ground that the maturity

must Ix" "calculated from the ICth, and the bill is protested

for non-payment.

Is tlie holder justified in protesting the note, or having

taken tiie acceptance without demur, is he obliged to abide

by the date which the acceptor added?

,|„,s„vr.—Section 54 of the Bills of Exchange Act de-

clares tliat the liability of an acceptor is to pay a l)ill " accord-

ing to the tenor of his acceptance.'' This seems to involve,

in the case put, that the obligation of the acceptor is to pay

the hill at one month and three days after the Kith, the date

which forms part of his acceptance. C therefore would not

be justified in protesting the bill on the date mentioned, be-

cause he would have no claim cm B until the time fi-ed by

the acceptance should come round.

I'nder such conditions 8i the above the drawers and en-

dorsers would be discharged, the holder having taken an

acceptance wliidi varied the .-ifect of the bill as drawn.

Post-Dated Bills.

Que. linn J,!).',.—What risk, if any, does the l)ank run in

discoiiiitiiig a note dated ahead of tiie day of discount?

Aii:<irer.—A post-dated l)ill is by sul)-si>c. 2. sec. 13 of

the Bills of Exchange Act. declared to he not valid by reason

of the post dating. ,

POWEI! OF ATTOUNEY GIVEX BY A WOMAN BEFORE HeU MaH-

RIAQE.

Qurxiicm .}»«.—A ^liss Smith has a store. She marries,

and tlu" (lay Itefore her marriage she gives a power of attor-
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ney, witneswd by an unmarried woman only, to her sister,

Miss M. Smith.

The store will be carried on iu Miss Smith's name by
her sister Miss M. Smith. Acceptances come on Miss Smith
as usual, and are accepted under the power of attorney by
Miss M. Smith. The firm is registered in tlie old name I

believe.

Does tl s in any way affect her banker or the otiier bank
which presents acceptances?

Answer.—We presume the statement that the firm is re-

gistered in the old name is an error; there l)eing no firm,

but simply one person carrying on business, no registration

is necessary. As to the main point, the marriage of Miss
Smith does not rescind the power of attorney, and if she

chooses to carry on business in her maiden name, she is cjuite

free to do so. Tlie liability is her liability, and the only (jues-

tion involved is one of identification.

Power of Attohney Held by Brokebs ArTiioRiziXG Baxk
Officers to Transfer Bank Stock.

Question J,07.— Is the manager justified in acting on a

power of attorney from a shareholder of the bank, which
authorizes him to sell and transfer certain of its shares on
l)ehalf of the shareholder, and to receive thi consideration

money, etc., when the same is ban' d to him by a broker,

with the request that the transfc

the proceeds of the slnires not b-

on behalf of the shareliolder, i)ut lei

broker ?

.insiver.—We think that a bank officer would not . ;

justified in acting on such a jmwer of attorney in the wav
mentioned. If as a matter of fact the shareholder did not

get the proceeds from the broker, the officer acting as attor-

ney would prubably Ih- responsible to iiim tlierefor. unless

he could show that the broker had authority from tlie share-

holder to receive the monev.

iiade to his nominee,

paid to the manager

to l)e deposited by the
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It is not unusual for such powers of attorney to be given,

but we think the banker should require in every case that

they siiould be accompanied by a letter from the shareholder,

indicating how they are to be used.

Power ok Attohnky to a Minoh.

Question 49A'.—May one under age be lawfully appointed

tiie attorney of a merchant to conduct his bank account?

Answer.—Yes; the fact that he is under age does not

disqualify him.

Attohnky for a Person Trading x'nder a Firm Name.

Question ^.W.—John Brown, who carries on business

under tlic name of John Brown & Co., gives a power of attor-

ney signed "John Brown'' only. Has the attorney power

thereunder to sign for John Brown & Co.?

Answer.—It is customary, and the better practice, that

the constituent should describe himself in the power of attor-

ney as "carrying on Ijusiness under the name and style of

John Brown »!v Co.," but we think that a duly constituted at-

torney of John Brown may bind his principal, to the extent

of the authority conferred upon him, under any name in

which the principal carries on business alone.

It is to be noted, however, that a power of attorney in

whicli the business name adopted by the constituent is de-

scribed would i)rol)ably l)e held to limit the attorney's author-

ity to transactions connected with that business. Thus a

power of attorney froiii "John Brown, trading as John

Brown & Co.."' would cover transactions arising out of the

business of John Brown & Co., but it would i)rol)ably not

cover transactions for another business carried on by the

same man under another name.

Power ok Attohnky Sfonkd n\ One ilKMBKK of a Firm.

Quoftlion ')(I0.—Are tlie acts of an attorney under a

power signed by one member ot a firm binding on the other

members, or should all sign it?
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Answer.—A power of attorney signed by one partner is

binding upon tiie rest in so far as the matters included in it

are within the scope of the partnership, and to this extent

it need not be signed by the other partners. We should

say tiiat it would be a prudent act on the part of the bank

to recjuire all to sign, but this is a matter of prudence, not

of law.

Power of Attobney Given on Behalf of a Firm by One
OF THE Partners.

An esteemed subscriber has called our attention to the

fact that as worded the previous answer might be construed

to mean that whatever a partner might himself do on behalf

of the firm, an attorney appointed by him might also do

—

from whicii meaning he very properly dissents. Our answer

was intended to mean that the acts of an attorney appointed

by one partner would be binding on tlie firm with respect to

such matters as, under the scope of the partnersiiip, one

partner would have the right to do through an attorney,

either by express authority in the articles of partnership, or

by necessary implication from the nature of the transaction

itself; but the acts of an attorney appointed by one partner

would not otherwise bind tlie firm if the other partners ob-

jected. In order that the liank might not have to take any

risks as to the scope of the partnership we added to the

answer the advice to require all to sign.

Power of Attorney to Accept Bills in Favour of a

Bank JIanager—Omission to Accept.

Question 501.—The manager of a bank which holds a

bill for collection receives from the drawee a power of attor-

ney on the form in common use authorizing him to accept

the bill. This he neglects to do, but attaches the power of

attorney to it. Would tliis give the holder of the bill a right

to sue the oustnnior?

Answer.—Clearly not, on the bill. We understand that

the form in general use contains nn undertaking to pay as
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well as authority to accept, and it might be said that this

is a contract with the collecting bank entitling it to a remedy

on contract. There is no reason why the power to accept

should not be exercised after maturity.

Power of Attorney ArTiioRiziNo a Bank Manager to

Accept a Bill Held by the Bank for Collection.

Question 502.—A bill drawn at Bank B is sent to Bank

A for collection. The manager of the latter procures from

the drawee a power of attorney to accept the bill on the usual

form. Is Bank B entitled to require that this power of

attorney shall be lodged with it when the bill is presented for

payment ?

Answer.—Yes. The bank is entitled to be put in posses-

sion of written evidence of the attorney's authority to accept

the bill.

Prefix " JfRs." to a Sionati're.

Question '>03.—Does the word " Mrs.," placed before a

woiniin's signature as an endorsement, invalidate it in any

way ?

Answer.—Xo. Tlie sole ()uestior in nil cases is that of

idcntitv, and assuming that the name with "' Mrs." prefixed

is written by the payee of the checjue, tiie endorsement is

valid.

Collections Reqiirinu Presentation by ^Iail.

Question 'lO^.—We receive for presentation a draft

drawn by a firm in England on a party resident in a village

adjacent to our ottico, from which there is a daily mail to

this city, delivered here during business hours. We have no

convenient means of presenting the draft personally, but we

send the usual power of attorney slip for his signature. Are

we justified in linlding the draft for a few days, or does the

bank incur liability if the draft is not presented through a

notary within two days?

yui4.
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Answer.—You are not bound, unices you have special

arrangcmentB in the matter, to accept the duty of collecting

agent, but if you do accept in this case you are bound to take

steps to have the bill presented within a reasonable time, and

if not accepted on the day of presentment, or within two

days thereafter, to treat it as dishonouretl.

The two days' limit mentiouvd in section 4? does not

apply in the case you de8cril)e, but only to a 1)111 which has

been presented; we do not think that to advise the drawee

that you are holding the draft, and to ask him to sign a

power of attorney enabling you to accept, is a presentment.

The only question involved in this particular view of the

matter is whether by delay in the actual presentment you

have failed in your duty as collecting agent to such an extent

as to bring yourself under liability to the owner of the bill.

To form an opinion on this point it would be necessary to

have all the facts.

Collections Requirinq Presentation by Mail.

Question 505.—Referring to the previous answer, will

you bo ' iid enough to give a somewhat fuller opinion in

this matter, as it is one which is continually cropping

up. You say, " The only (juestion involved is whether you

have failed in your duty as collecting agent, to such an

extent as to bring yourself under lial)iiity to the owner of

the bill." It is established by usage in Ontario, that pre-

sentment will be made of such bills, by sending the usual

notice and power of attorney through the mails, and that

if a reply is not received in (say) five days they will 1)0

treated as dishonoured? Would this bring it under the pro-

visions of section 43 (b) of Bills of Exchange Act? In

brief, is presentment of such bills excused by usage in On-

tario? If the bill itself is sent through the mails (as seems

to be meant by the Act), where there is a daily mail between

the places, when do the two days (sec. 49) start to nm

—

from the date of mailing by ttie bank, or the probable receipt
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by the IrawHH'—timt protest may Iw niuiU' under gee. 51,

utHK>C. S, if iieeeHHury?

Answer.— It weins to us that there is no practiee reeofj-

nizetl in Ontario. " authorized i)y agrwnient or usage " in

the woriln ni tin- ulatuti'. ri-HiHvlinjr the presentment of l)ill

through the po^^t ollitf, hy whieli, of course, i« meant tlie

sending of tiie actual !)ill itself ti» the drawee. It is clear

that a good nuiny ditticulties might ari8«< if a bill were so

sent, and unless it was done with the expn'ss or implied

sanction of tlic owner of the bill, the collecting bank wouM,

we think. Ik* taking a very unreasonable risk.

The otlu'r practice referred to and which now prevails

very generally, of sending a notice containing a blank |)ower

of attorney to accept, might be regarded by the .ourts

as an cstablijihed usage governing the conditions on which

a collecting bank receives unaccepted bills drawn on persons

whom it can only reach by mail. We would not like, how-

ever, to express an opinion as to this. Unless the collecting

bank could successfully argue that the arrangement l)etween

itself and the owner of the bill in question was within these

lines, by reason of express agrc<>ment. or by implication from

the course of business between them, then the collecting bank

would be responsible for tiie results of the non-presentation

of the item.

There is no (piestion involved here of presentment l)eing

excused. If there is anything in the argument at all th"

collecting bank's defence is that the bill was not sent to it

for presentation in the ordinary way, but on the understand-

ing that it would endeavour to procure acceptance by means

of the notice and power of attorney, and having made that

effort its duty was fully accomplished.

.\s regards the lx>aring of sec. 42 on the case of a bill

sent diriK't l)y mail to the drawee, notice of dishonour must

be gi\fa if llic bill is iiol accepted within two days after the

day on wliich it reached him. There would no doubt be a

good dcnl of jiiactical dilliculty in keeping within the law on

"? i-
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tliirt |K)iiit if billH wi-n- wnt tlirwt by mail; that ia one of the

dirtieulties to which we had reftTt-nce in the rcniarkH iiiailc

»Vt'

BiLLH HKgniiiN(» Piumkntatiov by Maiu-I'owkh or Ar-
TOKNKY IN FaVOIII OF A Ba.VK MaNAOKII. TO AcCKlT.
SlONKI) KOIl A P'lllM HV Onk OK THE I'ARTNEho.

QueMtion liOH.—A hill ig drnwii on a firm doing huHini>!4ii

at a jM»int vi\wtv. tiu'n- an* no lmnkin>r fnt-iliticH, and is sent

for coUiKtion to the m-an-nt hank. Tlu" latter sen<U the

•Irawet! the usual form of |M)\ver of attorney in favour of its

manaxi'r, to a'-vejit the hill, which is returned with the firm'd

name nifrneil thereto hy one of the partners. Is the accept-

ance of th'( hill under this power of attorney binding on the

firmj

Amwer.—We are inclined to think that a power of

attorney, given under the circumstances mentioned in the

question, would bind tlie firm. We are assuming that the

bill was drawn for a partnership transaction and that the

power of attorney was confined to accepting that bill.

pllesentation fou acceitaxce—time ix which to be

Made.

Question 501.—Could not something be done to effect a

ehangt> in the law which holds banks responsible for payment
of a draft if not presented for acceptance within fortVH'ight

hours? It is often impossible to obtain accept^ince in such a

short period for various reasons, and it thus puts the bank
in an awkward position, for sending notices about every bill

outstanding beyond the allotted time involves a great deal of

work. Why should not the banks lie allowed to use their

discretion and thus save time and money too?

Anstvr.—We do not think it possible or desirable to

iiake any alterations in the law on this point. The provi-

sion respecting the 'hity of the holder of a bill to give notice

of dishonour within a i-easonablc time is an essential one.

If there were not some limitations of that kind the risks of
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drawcn and ondonicn would be indctlnitcly inercaMHl. Thi>y

hnvo a rijrht to know within a rt>aMonal>lp time whether or

not the party drawn on has Uionie ren|M»n»iil»li' for the hill.

T'nder «v. Vi of tlu Bills of KxehanKe Act, it ih |M«iiil»lo

for a hill to lie thn-e or four davH in the i-ollwting rtjfent'i

hand* without notiee, which ii« Hun-ly loiijj enough. Thus,

it might Ik- received on Monday aftcrintoii, presented on

Tuemlay; if not then definitely refunt.l ueeeptanee, the hank

might wait until Thurwlny In'ftire treating it as di8honoua>d,

and apparently it may Ik- hanile<l to the notary on that day

and the notiees mailed on Friday.

A remedy for the dittleulty of which our correspondent

eom]>lains wou|d Ih> for hanks to make a n>asonahle charge

for the collection duties which they undertake; but there is

no reason why they should s<>ek to discharge them in a less

thorough manner than reason and, law now re<tuirc.

DllAI'T NOT PlIKSK.N'TKD BY COLUXTIXO A0ENT8 ON DaTE OF

M.VTl'niTY."

3
;!;:^

if- •»•

w.MMM '

Queniinn 'tOS.—Brown & Co.. of Montreal, draw a draft

on Jones, of Hamilton, through the "A" Bank. The latter

H«'nd it to their agents, the " B " Bank in Mn"-='ton. for "ol-

lection, and it is accepted in the usual course. Through an

oversight on the part of the " B " Bank the draft is not pre-

sented for payment until fifteen <lays after the due date.

Five days after its maturity .lones absconds. The " .\

"

Bank now ai)ply to the "B" Bank for payment on iK'half of

their c\istoiners. Brown \- Co. "B" Bank refuse, claiming

It " A ' Bank should have asked for the draft. Vho is

nsii)le?

In^Hvr.—We do not think there is the' slightest doubt

that the collecting bank must bear the loss. If the item had

been marked " no protest," the jMisition would Ix^ otherwise.

In the instance which is now submitted apparently the duty

of the collecting bank was to give notice of dishonour in case

of non-payment. .\s they failed to do so, the ilrawers of the

draft an' disiharged, and the bank in Montreal has a right

to look to til" collecting hank for protection.

^
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Phmkntment roR Payment not Excibkd by Rkqi-est

FROM Drawee to Ivltibn the Bili, bkfohk MvrrBiTY.

QufMion 'tOO.—A ha» twivyWi] a draft lii'ld fur "oIUt-

tion by Bank C. |m.val)l«' at Bank B. ami tin- day U>U>n' it

falls due ho in«truit* Bank C to n'tum it to t\w drawer'^

unjwid. Should Bank (' |)rt'«ent it at Bank B lioforf re-

turning?

Amwer.—AV n«(|Ut'i«t ohould not oxvuitc Bank I' from

duly pn>w>ntinK *''p '>ill on the tlay of maturity.

AccovNT or A Compa: Opehatkd in tiik Xamk of tiik

Company's Aoknt. Ijahilitv ok tiik Company.

Question 510.—An account in opcnwl in the name of

John Adams, the chi'i|U«>i» on which lioar ahove his sipiature

the name of a mining company. He in known to 1h' an em-
j)loye«' of the company, acting in the alisence of tlie formally

authorized agent. Would the company Ih' liable for an over-

draft in such an account cnuiH'd by the payment of wages,

and if not woiiid Adams be jK-rsonally liable?

.1/i.vMV'/'.—The (|iiestion involved is one of agency, de-

jH'nding on the fnds of the case and could not be answered

without a full statement of the facts. We should suppose that

the company would not 1k' directly n^sponsil)le, that the agent

alone would lv> personally liable, but he might have a claim

on the compan\ for money expended on their behalf, and in

that indinvt way the company might 1h' responsible to the

bank.

Liability oi- an A(iK\T koh Transactions on tiik Com-
pany's Bkhal?.

Qiifstion .',11.— Is the properly uul .ii/od agent or

official of any company jiersonally liabh' for trtinsactions on

the company's lu-lialf which are within his power??

Answer.—Wc do not think an agent is liable under the

circumstances nicntioned.
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Tkust Funds Deposited ix a Pkivate Bank.

Question 51J.—A solicitor or trustw deposits a client's

money in a private bunk, without instructions from tiie

parties interested. In case of loss would he be held person-

ally responsible?

Answer.—This would depend altogether on the facts.

If, e.g., there were no better place of deposit available, and

the alternative would be to retain tiie money in his own house

at risk of robbery, and if the other circumstances made the

course one which any prudent man may adopt in dealing

with his own moneys, the trustee would probably not be

under personal responsibility.

I

|r»«Mi

Collections Sent to Pisivate Bankers.

Question 513.—A current account customer brings in a

note for collection, made payal)le at a private banker's office

in a place where there is no chartered bank. He is told that

the collection will be forwarded to the private banker's nt his

own risk, and the following notice had k'en placed in his

pass-book when his account was opened, viz.

:

All bills, notes and other securities left with the bank

for collection will be collected at the risk and cost of the

parties leaving them, the bank only holding itself responsible

for the amount actually received by it, and not for any omis-

sion, informality or mistake occurring in collecting them.

^^^len the note matures a partial payment is stated to

have been made on the note to the private banker who fails

to remit the money, and also fails financially, suspending

payment the day after the payment was made.

(1) Can the customer bring suit against the bank and

recover the amount paid on the note, but not remitted by

the private banker ?

(2) Would not the customer have a chance to recover

tho amount from tiie maker of the note? Tn making the

note payable at this jirivate banker's office, did he by so doing

appoint him the collecting agent?
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The note was returned to the customer, and of course no

charge wa-s made l)y the l)ank.

Amwer.— (1) If the understanding with the customer

was clearly thni .ii..tv'>i, then he must be taken to have auth-

orized the ei. (..oyment dT ti.i private banker as his agent

to make the ^Mt.tion, ii: d i iiist lx>ar any loss that mav re-

sult therefroi i. ()n pmof ( . the conditions upon which the

collection was receiveti ill.' customer's suit against the bank
must fail.

(2) The customer has no remedy against the maker of

the note. Having authorized the employment of the private

banker to collect the note, anything paid the latter by the

maker is in effect payment to the customer.

The fact that the note was made payable at the private

banker's olHce is imnuiterial. The lialtility is j)laced upon
the customer by the parole agreement, etc., at the time the

note was handed in.

We iiiiirht add that tlie law is (piite clear that where a

bank .selects a collecting agent of its own accord, without

asking the customer for instructions, or putting on him the

risks involved, it is resjionsible for the agent's acts.

Where a customer discounts with a bank bills which

can only be collected i)y sending them to a private banker, it

might seem reasonal)le that, as the sending of them to such

agent is a course forced upon the bank by its customer's

manner of doing business, he would l)e responsible, but the

law is clearly otiierwise, and most banks, we think, now take

the precaution of requiring eustouiers who discount or lodge

for collection bills payable at such points, to give a letter of

indemnity on the lines suggested by the notice clipped from
the pass-book.

rdi.i.KcTioxs Skxt to Private Baxkkrs.

Quesdnn .51J,.—A bill for collection is sent by a bank to

a private banker, who is a customer of the bank, there being

no chartered bank in the place where the bill is ])ayablo. The
cheque n^ceived from the private i)anker in payment is dis-

honoured. On whom must the loss fall?
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Answer.—Unless there was an understanding with the

customer that the clieiiuo should be sent to the collecting

agent employed, of such a character as to make it clear that

he had approved the selection of the agent, the bank must

bear the loss.

Section 74 Bank Act—Inapplicable to Private Bank-
ers.

Question 515.—Would an assignment of merchandise to

a private banking firm drawn in the form provided in

Schedule C to the Bank Act. 1890, hold good against judg-

ment creditors of the assignor? Docs the said form of secur-

ity come under the Bills of Sale Act and consequently require

registration when taken by another than l)y a chartered

bank?

Answer.—The provisions of the Bank Act are applicable

only to chartered banks, and n private bank could not validly

acquire unregistered security on the form of Schedule C of

the Bank Act. In the Province of Ontario a private banker

is enabled to acquire wn' 'li(ni«e recei])t security under the

provisions of an Act entitlt'd "the Mercantile Amendment

Act." but we do not know of any similar legislation in other

provinces.

Hour at which Bills may be Protested.

Question 516.—Can a cheque Im? protested for non-pay-

ment l)cfore three o'clock on the day of presentation?

.Answer.—A formal protest of a bill or che(jue cannot be

effected' l)efore 3 o'clock; see section 51 Bills of Exchange

Act. The presentment l)y the notary may, however, i)e made

at any time during the day. If, for instance, a notary pre-

sented a cheque at the bank immediately after 10 o'clock in

the morning and it was refused, it would l)e a valid protest if

he were simply to bold tiie item in his hands, without taking

any further steps, until after 3 o'clock, and then protest

it without further j)resentation. Such a course would be verj'

inconsiderate, but we are only dealing with the legal aspect.
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It liiiist be borni' in mind that (except, perhaps, in tlio

Provimr of Qm-lx-c) a protest is a matter of no great import-

ance; it is useful only as an evidence that the bill has l)een

presented and dishonoured, and that notices of dishonour
have been sent to the parties. Evidence of any kind is just

as effective.

Hoik at which a Xotk may be Puotestkd.

Question 517.— Is it legal to protest a note at one o'clock

on Saturday? Are we not l)Ound to wait till three as on
other days ?

/inswer.—A protest cannot be made on any day till three

o'clock. This does not in any way conflict witb the bank's

right to close its doors at one o'clock. As explained in the

answer referred to, the notary might jjresent a che<iue at ten

in the morning, and, if then dishonoured, he would do his

full duty, if he simply held it till three o'clock and thereafter

completed the protest without further presentation.

Pkotest—Horn fou.

Question 51S.—A clie(|ue is presented for payment bv
another I M(» o'clock, and payment is refused. Could
their nott. nt and protest immediately thereafter?

Answe -ine notary nuiy present the cheque imme-
diately, but he cannot protest it until after three o'clock in

the al'ternoon (section 51, (ib). The effect of this is that

presentment at ten o'clock, if the cheque is dishonoured, is

the only presentment that need be made; the notary may hold
the che<]ue in his hands until three o'clock and then make
the protest, without again presenting it.

I'uoTEST OF Bills.

Question 519.—Do the laws on banking customs relat-

ing to the protesting of bills of exchange for non-acceptance

and non-jiayment differ as between Canada and the State of

Xew York?

Answer.—This is rather too wide a question for us to

undertake to answer. There are statutorj- provisions in New
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York whiiii diffiT from ours and we would require to know

tlic I'xatt ]K)int in view i)elure an.*' /I'rin;;.

PHOTKST—ERROU IX THE XOTICK AS TO Pl.ACK OF PRESENT-

MENT.

Question 520.—A note payable at Bank B was handinl

to the notar\' by Bank A for protest. It was duly presented,

and notice of dislionour {riven in the ordinary form. In tiie

Act of Protest attached to the note tiie notary, through error,

declared that he had presented the note " at Bank A, where

the same is payalile." Does this invalidate the protest?

Answer.—The art of protest is merely a certificate as

to what tlie notary has done, and could he corrected at any

time. The notice of dishonour hnving he<'n duly given, the

parties would be liable witiiout ay further action on the

part of tiie notary. lie attaches his notarial act merely

as a convenient mode of proving that the notice has been

duly sent, but proof of the notice might 1)' made in any

other ..ay.

In answer to a further in(|uiry on the subject:

If in the notice of dishonour it was stated that the note

had been presented at Bank A while really payable at Bank

B, that would not necessarily invalidate the notice. Such an

error might lu" regarded as a misdescription of the bill,

but tin- notice would not be vitiated thereby unless the

party to whom the notice was given was in fact misled by it,

(Section 4!» (g)).

It is to 1m» observed that the Act does not require a state-

ment in the notice of dishonour that the bill was ])resented

at the place where payal)le. See firm "G" and "II" in

the first schedule to tiie Act.

I'nOViVC'IAI, (iOVERXMEXT ClIEQlES.

Question .'iJl.— In view of section 108 of the Bank Act,

must banks collect Provincial (iovemment checjues at par?

.liisinr.— Scclioii Klo iif the Bank .\ct does not apply

to clie(|ues of the i'rovincial (Jovernment or any of its de-

partments.
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Question f2L'.—C\ty miller l.oujilii wheat from viilaj;.'

jfrnin moichant f.o.b. at villngo. Bill of lading and draft

attached sent to city hank. Fiiiver states wheat unloadtMl 50
bushels short. Where, under these circumstances, is quantity
to be ascertained, at villafro or city? What .-ffect does tlie

nttiiching bill of lading to draft and sending to bank have
on the proposition, frei^'ht and bank commission being paid
by the buyer?

Amuer.—If the shipper proves that he delivered tie full

tiuantity of the railway company, his responsibility ccimes.

The receipt of the railway company would not bind provided
they proved that they delivered all they received.

Kekisal to Fay Momv to Depositoi! inder Tnfu ence
OF TjQroii.

Qnesliou o^S.— (.'an n depnsilor under the influence of

li<|uor legally draw his money out of iiis savings l)ank ac-

count ?

lias such a depositor any ground f( r action against the

bank for refusing to give the ""onev?

Amwn:—This is a very difficult (|Uestion to answer.

If a depositor were so much under the influence of li(|uor af

t" be (juite incapable of understanding what he was doing,
the hank wnild probably not he discharged by his signature

to a receipt for money paid to iiim in that condition. Tf,

however, he was but slightly under th? influence, and (juite

sensible of what he was doing, the bank could not refuse.

V\'hether the depositor would have a ground of sietion

against the bank for refusing to give the money would depend
entirely upon the above points. If the bank were justified in

refusing because of his unfitness to transact business, he

would have no claim. If. however, they made the mistake
i>f refusing when, notwithstanding his being under the in-

fluence of liijuor, he was (juite capable of transacting busi-

"ess. the hjink would probably be liable for damages.
' c.n.F.-v!!.



316 OASAUIAS HASKiau PRAtriVK.

31'

Ukki;8ai. op Bank to I'av C'ustomkr's Cukcjue for which

TllKHE AHE FlNDS.

Queniioit Js^-i.—May the teller of a bank iH'fuse to i-asli a

elieqiu- which is eorrei-t in every particular and for Which

IJMfrc arc fundH? The case in iiuiid is one where the teller

had accidentally iM-coine aware that it was the drawer's inten-

tion to order the hank not to pay, hut the teller knew of no

reason why the drawer should stop payment, and no such

notice had been received by the hank when the cheque was

pivsented.

Answer.—As the customer who drew the che<iue is the

only person who would have any right to complain of its

refusal, although not formally notified, the refusal was in

order. We think the teUer took the risk of the drawer

changing liis mind, and of juaking the bank liable for hav-

ing refused a cluMpie for which there were funds.

Uiuiir OK Bank lo Skt-okk ax Ovkuoik Notk ok :. Dk-

CEASKD DEBTOU AfiAlNST A DEPOSIT MADE BY HiS Ex-

KCI TOltS SI'BSEl^lKNTI.Y TO HiS DeATH.

Question "iJd.—X bank holds a promissory note of a dc-

ceas<"d party. After the promissor's death his wife, having

obtained "letters ot administration to his estate, causes

through her agent to Ik- deposited in the bank certain moneys

in her name ' Trust .\ccount Ivstate of a (promissor)'." Can

the bank retain funds so de])osited against the note, or arc

they bound to honour cheques drawn on this account?

Amwer.—Wv think the bank cannot retain the funds

deposited by the agent of the administratrix against the in-

debtedness of the intestate.

To he the subject of set-ofT debts must i)e mutual, and

in the case put the mutuality of the debts, without which

there can be no set-otT, does not appear to exist—the intestate

ajid tlie bank never stood in the relation of mutual debtors

to each other. The deht to the bank was contracted by the

intestate, but the debt of the bank was never due or owing to

the intestate. The administratrix by reason of a contract

idL
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between her and the bank is the bank's creditor, bqt there
iH no contractual relation between her ..nd the bank by which
she is made the bank's debtor.

We do not overlocjk the fact that the intestate's note Ml
due after his deatl but we cannot conclude that this eir-
cunista-ce alterj tli,' case. The intestate did and the ad-
ministratrix did not contract tlie debt upon the note; the
administratrix did and tiie intestate did not deposit the
money in (piestion with the bank.

HmilTS OK TIIK HOLDKIf OK A ClIKyiJK AGAINST TIIK DliAWKFJ

Bank.

Question .5J7.—ln your reply to a former (|uestion you
say that the acceptance by banks of clieiiues for part of their
amount would as a practice be oi^n to objection. Would you
kindly state the principal objections >

(2) You also imply that to give the holder a right to
demand payment of part of the cheque when there were in-
sutlicieiit funds lor the whole " would involve serious conse-
«iuences." Jn Girouard's •• Hills of Ivxchange Act. 1«»0."

p. -^(io, the case of (lore Bajik v. Koyal Canadian Bank, 1.!

Ch. 425, is quoted: "If a bank refuses to pay a checiue.
having sulTicient funds of the drawer for the purpose, the
holder can compel payment in equity." If this rule holds
good it might l)e in tlu' interest of all to extend it to a case
of • insurticient funds."

Anm',-r.—
{ 1 ) The chief objection is the trouble and risk

of error invohed. for which the trifling profit derived from
the cla.^8 of accounts where such things might hapixai woul.l
never ])ay.

(2) The remark cited is contrary to the well-recognized
rule, that until a che<iue has been accepted the holder is not
in privity with the bank, and no one can proceed ajrainst it

in connection with the cheque excej.t the drawer.
"

It had
nothing to do with the merits oi the case, but was a mere
passing remark. *
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As to the consequences of a change in the law, the fol-

lowing among other consideratiouB may 1)C mentioned:

If tlie holder had a right to demand payment it would

involve a duty on the part of the hank to pay on Ins demand

if it held funds, and a consequent responsibility to him for

anv error in refusing payment. At present, whetlier the bank

jmys a diequi' or refuses it, if it refuses one che(|ue and im-

mediately afterwards pays another, if it overlooks a credit,

or charges the customer with n wrong debit, the matter

is one whicii atTects only the hank and tlie customer, and

H reasonable and friendly settlement of any mistake is in

prnctically evc-ry case assured. It needs little itnaginatimi

t.) forecast the diflicultif-s that would arise if the bank had

to reckon with a iiolder wlio was (or tlioiight lie was) un-

justly treated. To give such n riglit to liolders of cheques for

which there are insufiicient funds is ..pen to other practical

objections, such as the labour and risk of error it woidd

involve, and the endless disputes whicli might be expected

to result.

CXNADIAN- BaN'KKHs' ASSOCIATION Rl I.KS RKSPECTINO En-

nORSKMENTS.

Qiifsl'wn o.'S.— ii) Do the following endorscnents re-

quire the giiiirantee of the depositing liiink under the rules?

(a) John Smith,

p. Toni Jones

(/,) The Winnipeg Marble Company

William Brown.

Ill ihr second case ilure is no incorporated company;

Brown riirries on his private business un(h'r the name quoted.

{•>) if endorsements such as these are passed without the

giiaiiintee. what is the position of the paying bank?

\nsirrr.— (\) Both of the above endorsements must be

"•.-nrded iis irregnlar within the terms of the ndes.- (See

last i)art of Kiiie •.'. and Wule :!)• They do not in either case

indicate the iuitliority of the person si.L'ning.

*^--^
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('i) If cndorsi'menU such us those meutiuued in the

(|iit>8tion are accepted hy tlie paying banks without a guaran-

ty, they are protected under the amendment to the BilU of

Kxthange Act of 1S!»7. should tliey prove to be forged or

unauthorized, 'i'iieir rights against the upositing bank are

somewhat differently conditioned from the rights they would

have under a guarantee given in accordantr with the niles;

the chief difference is that the right under tiie Act is con-

ditional on j)roj)cr notice being given as required by its terms

In discussing these rules in his article printed in the

Journal for .January. ISitH, Mr. I.ash explained the reason

for treating such endoi-sements as irregular. We understand

that there was a givat deiil of discussion l>efore the principle

was adopted by the committee. It was urged that no rule

should lx> m idi' which would bar out legal endorsements

which these admittedly were, but the conclusion of the com-

mittee as a whole was in favour of this rule, as tending to

greater care anil it-gularity. Some of the reasons urged are

(|uoted by Mr. Lash in the article referred to.

RrLKR R.ESPEf'TlVn RVDOKSK.MENTS—RXDORSEMENT BY

T-iMFTED Companies.

Question 'iJO.— Items are frciiuently deposited hearing

the stamped endorsement of limited companies consisting of

the company's name alone, without the name of any officer.

Our ! irrpretation of paragraph 'i of the "conventions

and rules "" is that the name of the ^lerson. or persons, sign-

ing for a limited company must appear, whether the en-

dorsement 1h> stamped or written. Please say if we are

right?

Answer.—T'nder th»- "conventions and ndes" the naiiie

of the proper oHicer must appear in any endorsement, whether

stamped or written.

S.wiN'os Rank RECHtpis

—

Paymknt to Hoi.nKR.

Quesllon o-VK— .\ .savings bank depositor signs a receipt

in the usual form. Imt loses it in the street. The finder pre-

sents it at the bank where the account is kept and gets the
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iiioncv. lime tln-v ti ripht t<» charm' it to thi' tli'p<)8itor'n

llCCOIIIlt
''

.l/(.vM7/-.— \Vf think not; tht» nn-eipt Id not an onK>r on

th" hunk to pny thi* nion«\v to the hearer, nn<l ig only a valid

diwharjje if the money has heen paid to the depositor or to

Miineone authorized to receive the money on his Itehalf. If

he wants the amount to Ik- paid to another |K'rson. he

should, lx>side furnishing the reeeipt, aild an order to that

effect.

T'sK OK TiTi.K •• Savings Bank"' by a !<oax Company.

ijiii'ntion .'hit.— Is the use of the title " Savinps Bank"
by n loan company an infrinjrement of the Bank .\et under

scvtion 10(1 ?

Aii,<iwer.—We think that the us«' of the title " Savinjrs

Bank " hy a loan company is nn infrin^'uient of sec. 100 of

the Hank Act. unless the company has com|K'tent statutory

auth< 1 . for its use.

i!'i

Oiii)i:rb Dbawk by Fihm of Limkkhmkx on Thkmski.vks.

PaYABI.K on D.KMANI).

Qui'sHitn 7-?.'.— Do orders drawti hy a firm of lumher-

men. or their ajrent at one df their depots, on themselves at

their head otlice or on another depot, and payahle to hearer on

deman<l come iiniler sec. tiO of the Hank Act?

Avsirer.—The sole (|ncstion is whether or not the orders

are desifrned to circulate as money, if they are they eome

under the section: if otherwise they do not. Whether they

are intended for circulation and to take the place of money,

would depend on the facts, which would have to he con-

sidered in connection with each case.

.Skcikitv Oivkn hy tiik Makkk of \ XorK to an .Vccom-

MODATION KNDOKSKIt AXO .VsSKSNIl) HY TIIK LaTTF.K TO

THK TTo!.n!:i! OK ri!K \otk.

Question •>•?•>.— .\ hank has discounted for .\ a note

endorsed hy H. A assi«rned to H a mortpijje to secure him

J««k^llg|^
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for \\w .•ndoiwrnent, which nmrtjfajf.- R Kiih«i«H}iieiit1y niuiifrnN

to the bank ng coUatpral wh iiritv to the note. At tin matiir-
itv A nH|iH'8t« the bank to ri'ncw it. holding the mortKajfc
ns WTiirity and relei nj? B. Woiil.l th.' bank havo a valul
wKiirHy in th.- ii ,)rtxa>ff under the tireiiinstnnees. and woidd
B have any claim on or interent in the inortjtaffc?

AiiswiT.—B would Imvc no claim if be were releaf*e«l

front liiN liability as endon«>r. Whether the bank's 8e«'urity

would be >;o<)d would depend on the miture of the assiffn-

ments to R and the bank. If it ha<1 been rtnoifrn, -1 • R ex-
pn'«4v to indemnify bim i jainst his liability aft .ndorser.
then the «sni;rnr.ient wmild cci sc to iiave any elTect as soon ai.

this liability came to an end. and the bank coi,!d not bold
the mortpape by virtue of any ri^dits derived from tiiis assijin-

ment. It might have a valid claim bcnause of its agreement
with A. l)ut in onler in make the matter right the latter,

whose |.ro|)crty the mortgage is. should, by pro|M'r instrn-

nu'nt, confirm the bank's right to ludd it as securitv.

SKdUITY ]lKI,n BY A TitlVATK RaNKKI! I'kHTAINING TO
XOT.ES LonOK-n as CoLLATEnAI, WITH A (^nvHTl'iRKI)

Rank.

(,ht)slif„i .T."?',.—A private banker advan<ed a farmer
money, taking notes wlnCb W [.Icdgcd to a ciiartcred bank.
Later he took a deed of tli.' farmer's land, giving a letter sav-
ing be would re-convey land on payment of a certain sum by a
certain date.

The private banker claims that be is a trustee for the

chartered bank, and tliat the bank can follow the land in

his. the private banker's name.

Could i' bank follow the land, or would it be only an
ordinary creditor aniinist tie private banker?

If the consideration stated in the deed was the payment
of certain notes, would the chartered bank be a preferred

creditor?
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How ciiuld ih.. priviit*' Imnkt-r Ix' inatle a preforntd t-riNli-

tor?

No nii'iilion of the iii>U*it watt iiiado in the ihiMi.

Amwfr.—Tin- wturitv which a private hanker takoi» for

noti'H jJifM'ountfd liy liini for hi« cUKtonier, on which notc^

he has ohtaini'tl an mlMincc from ii chnrtcretl bank. w<»nhi U'

held hv him in triiKt lor the tmnk, and the transfer of the

mi'jirily couhl prohahiy Im- enfon-tnl hy action of law.

The a88i)^nee in ini»olvcncy of the private imnker (if

tlien- were one) could not n-alize on the «!curit\ held, and

rej(ard the money as i>arl of the jjeneral estate.

Whether or imt ilic particular security empiired ahoiit

attaclied to the notes held hy the chartered hank, would l)e

ultop'ther a ((iiestion of fact. If the chartered bank held all

the pa|K'r ;;ivee. Iiy the farmer, whoi»e land had been j;iven

to the private liaiikei' a> seiMirity. it would seem to U- clear

that llie land w.is held to secure the l)ank.

The custom in .some hanks is to require a short memor-

andum to Im- attached to each note jfiven to the l)ank as

security hy a private hanker, for which he in turn iiolds

se«'urity from the debtor, declaring that he holds such secur-

ity in trust for the bank.

SWI IIITY LoiXiKD IIY I'nOMIHSOU OK A XOTK P.VYMKNT OF

NOTK BY V\ FlNlHJIWKll RiOHT OF LATTER lO AcQI llli:

PO-SSKSSION OK TlIK SkCIUI PY \N'» TO TUANSFER IT.

(^iii'stion .'hi',.—The bank holds for a certain note secur-

ity from the promissor, which at the time it is hypothecated

is declared to !« j)ledpMl for tlu; payment of all his present

and Iniure liabilities to the bank. 'Ilie note is not paid hy

the promissor, but is taken up by the endorser. Subsecpiently

the (UilDrser bon-ow- 111 iiey from the hank ou the sei'urily

of the note. Can the hank Icjrally hold it and the relative

security, and can it deal .vith the latter on the terms cov-

ered by tile letter of hypothecation?

An-sin^r.—Our o]»inion is that the payment of tlie not,^

to the l)aiil< liv till' endoiser /w.-i the latter the nght to re-
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»<MM' tlic not»' and wnirily. and timl (ii»nu

thf promimior iind liiinm'lr tlic n

tiilll;; I lull iiH Im

twwn
|>a«l). \\v htif flu- r\\i\\\ t.. n-li«ni«f<T ilic mw aiiil *.. nrity

to till' hank 118 « 'irity for ,i loan hi- in jft-ttin)?.

'I'lif Kini'dy \i, n to thf hank iimiiT the l.llrr of liy|M>.

thi'iation would ronlinui- in fono uci-ordinji to its ti-riim. and
if widf <'noiij{h to imlude tin- liability on thin note thfp'

would (>< IK) h'jfal ohji'ition to the hank prn^fH^Uii)? nndor it.

MOHK.MIK SKrlHITY TaKKN BY A BaNK IN Pi RSUANCK OK A

Promisk Madk when the Movkt was Advavckp.

(hii:^l\ ,n /iHii.—A ciiHtomcr prfscntK his note to a < liar-

tpii' c for (lipiroiint ami ntfcrs to jjivf at onif a mort-

fliXil .Miirity. II»' in told iluit it in not ncct'snaiv now.
hilt i.> ank.'.i 1. 1 pioinisf to jiiv.' it in ii few lays lator if judjrcd

nwcsnarv. On his answi-rinp " yes " the note is discount. -d.

He draws the proceeds or leaves them to his credit. Two or

thre- da\s nftiT he is asked to ^jive the inortirnL'e: he irives it.

Could the inortpige be successfully contested?

AnfV'fr.—We think that to disronnt a note on a promi.*'

that riiort^rn^'e seinritv will be <riveu is e<niivalcnt to lendin-i

money on the security of the niortgnge. and that the security

would be voir' under the Bank .Vet.

M«>HTi;Atii: .SKrtinTV Txkks iiy v I'.vvk to Skci iik \ iru-
RENT I/)AX.

(Jiifylion .5.17.—(an n bank take a in'^Ttpmr in secure a

current loan ?

In event of a iiiort^'a-re Ihmii;: taken to secure a ciinvnt

loan, must this then l)o considered as pa.st due within the
meaning of the Hank Act as afTeetiii^r tl,,. (;,,\crniiieni slat,'-

iiient !'

An^it"!-.— .V liank may take a inortj^age to secure anv
existing loan, wiieilier the .same is current or overdue. If

taken for a current loan it (Iocs not make the loan past due
in anv sense.
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Mor!T(!A<iK SKCriMTY T.\KK\ BY A Ba.VK TO SkCURE OlO Afl

WKU- AS Xkw Advance.

Qnesfioti 'iSS.—A Imnk (IpinnndR -JtHnirity for an ex'st-

injr loan, which the debtor aprees to jrivp if a further loan is

made to him. This is apreed to, and he gives a mortgage to

secnre the whole amoimt. Would such a mortgage 1m« valid,

or, if invalid as to the new portion of the loan, would it be

valid to the extent of the previous advance?

AtiJitrer.—Tf the intentions of the parties were in good

faith, and the including of the new advances was done in

ignorance or by oversight, the courts would probably hrld

the mortgage to Ik- valid to the extent of the original loan,

but not good as to the new loan. If, however, the parties

knowingly and in defiance of the law includetl the new ad-

vances, tiien it is |>robable that the whole might Iw held to

be tainted with illegality, and declared wholly invalid,

SECt'itiTY ON Standi N(i Timbkh.

(^)iit:slioii .<;?.'>.— fii what form should securi'.y on stand-

ing timber mid timln'r licenses be taken und( .' chapter 'H'>.

1!KH). section Ki?

This section has lM>eii placed in the copy of " The Bank

.\ct and .\iiiciidmcnts "
( issued by the .loiiriial ) under section

74, but there does not appear to 1k> any aiitliorily for treating

it as ]tiirt (if that section.

Ansircr.— In piiblisliing " The iJaiik Act and .\mend-

meiits tlic new matter was placed as nearly as possible in

its natural |i(wition tbroiigliout the .Vet-. This is the only

reason why section 1(> of the Amending Act of'litOO apiM-ars

betwci'ii sections 74 and "i'l. It is not. however, intended as

an addition to section 71.

.\s regards the form of the security, it may be a.s8umed

that wliatc\er is necessary under the Provincial law should

!h' followed. In the case of timlM-r licenses a transfer of the

usual kind recorded in the ("rown tindn'r offii'c would be

necessarv. In the ca.se ol' timiNT standing on land owned by
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tlif cnstoinor the sanu- prcH-oihin' should Ik- followi'd as would
k- adopted if a private person were taking security on the
timber.

PROP.EII Application ok Collatkral.

(,)iif:ilion .74'>.—A's note for $200 endorsed In B is dis-

eonnted hv a hank. and. upon dishonour, is i)aid hv B the
endorser. Before maturity of the note. A jfives the hank a
mortgage to s«'cure this note, and another note of A"s for

$200, held by the bank. Aftt r B pays the note endorsed by
him, the bank foreclose their mortgage security and realize

$200.

Is the bank entitled to apply the whole of the $200 pro-
ceeds of the sale of the mortgage security in payment of the

$200 note of A's dishonoured, but still held by the bank and
inipaid. or is B entitled to receive one-half of the ])roc<'eds

as i)eing a security who has paid half of the debt for which
the mortgage was given by A?

AnfWfi:— If the mortgage is given as general security
t4) the bank. B would have no claim on the realization, if

given sfiecitically as security for both notes, the realization

n'(piires to be divided /iro ruta.

Skcikity r\ni:i{ .Skition U. Bank Ait. on Cattli; at
Lujdi: ON I'rui.ic Ranok.

Qiit'xiion .-,1,1.—A, who is a wholesale dealer in live

stock in the Xorth-West Territories, applies to a cliartered

bank for an advance. 'I'hey take security upon liis i-attle

running at large on the public range under sectitm 74 of
the Bank Act. and do not register tlieir lien. Some time
after A applies to B. a private party, for a loan, offering
his cattle ;. security, and stating they are clear. B nuikes
a search in tTie registry otlice for the district, and finding
no registrations against A. a<lviin<-es him the amount, takiii"

as se<-urity a chattel mortgage on the cattle, which is duly
registered. .Vccording to chapter 4;?. sections (j and 11 of
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thf Consdlidated ()riliiuuu"8 of tlie North-West 'iVrritories,

185I8, as follows:

•
(>. Kviiy mortgage or »oiiveyaiKt? intended Vj o|»er-

ute as ii nitirtgage of goods and .liiattels wliiel. is not

accoini>anied by an immediate delivery and an .letual and

eontinni'd cliangi" of powsession of tlie things mortgaged,

shall within thirty days from the execution thereof Ix'

registered as hereinafter provided, together with an affi-

davit of ii witness thereto of the due exeeution of such

mortgage or eonveyance. and also with the affidavit of

I he mortgage or one of several mortgagees or the agent

iif the mortgagee or mortgagees, if such agent is awaii'

of all the eirenmstances eonneeted therewith and is pro-

|htIv authorized Ity power in writing to take smh mort-

gage, in whieh ease a copy of sueh authority shall he

attached liiereto (save as hereinafter provided nnder

se<tion v'l hereof), sueh last mentione<l affidavit stating

that the mortgagor therein nauied is .justly and truly

indebted to the mortgagee in the sum mentioned in the

mortgage, liial it was exeented in good faith, and for

the express puipnsc oT securing payment of money justly

due or accruing due. and not for the purpose of proti'Ct-

ing the goods and chattels mentioned therein against th»

creditors of the mortgagor, or of i>reventing the creditors

of such mortgagor from obtaining jiayment of any claim

against him: and every such mortgage or e-^nveyance

shall operate or take effect upon, from ;ind after the day

and time of the filing thereof.

"11. In case such mortgage or conveyance and

affidavits are not registered as hereinltefore providetl.

or in case the consideration for which the same is made

is not truly expressed herein, the mortgage or convey-

ance sluill be almohitely null and void as against credi-

tors of the mortgagor anil against subseiiuent purchasers

or mortgagees in good faith for valuable consideration."

\Vh<- has lest title to the cattle, the hank '>r M? I»'> not

these luovisions in the North-West I'erritories Ordinances

override section i I of the Bank .\ct ^

ilSMli.
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Answer.—If the bank has taken security in tlie proper

form iiiuler the Bank Act, and if the cattle can be sutficiently

identified as being those covered by the security, tho claim

of the bank will prevail over that of the mortgagee.

The validity of those sections of the Bank Act. which

of necessity interfere with the laws of the provinces respect-

ing the registration of bills of sale and chattel mortgages,

has been determined by the Privy Council in Kngland. See

'Pennant v. Fnion Bank (1805), Appeal Cases :il.

Skoiihty rxDKu Section 74 of the Bank Act—Advance
iiY Hank to take ii- a Trade Bill Held by it rxDEii

Discount.

Question 'i.!,J.—A draft at ten days' date on "A," who is

a customer of the bank, drawn by " B," ie cnt by " C," an-

other customer, for discount and remittance of |)roceeds.

When the bill falls due can the bank loan " .\ " the necessary

'unds on security under section 74 of the Bank Act, or must

they obtain a written promise to give such security at the

time of discounting the original draft?

AfLswer.—We think the loan granted to tnke itp the

draft must be regarded as a new transaction, and that secur-

ity under section 74 can be validly taken at the time it is

made, or upon a written promise given at that time.

RuiiiT OK A Bank to Set okk a Balanci: at Credit of a

Cistomer's Accoint. aoainst a Matured Xote on

which the Latter is an Endorser or Promissor.

(Jiirsiion 51f'>.—A bank's customer di(>s leaving a balance

at credit of his account, which is Iielieved to Ite his own
money. Can the hank sot off against this l)ahinci' the amount
of two notes on which he is promissor or endorser, one of

which had matured at the time of his death, and the other

matured shortly afterwMids

?

How would it Ih> if it were shown that although the

account Mils in his own name the monev was tr\ist monev?
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.4 »(.««•»•;•.— tf the facts are as indicated in tlie first ques-

tion above, the banic lias the right to set off the liability as

proinissor or endorser on inaturt'd paper against its custom-

er's deposit.

As to the second (juestion, if the account stood in the

customers name simply, although the moneys were trust

funds, the rule would seem to Ik- that unless the bank ha<l

knowledge of the trust it eoulil still exercise the right of

set-otf.

RiOHT OF A BaXK to HoU) BALANCE AT CllEDlT OF A CUS-

TOMER'S AccofNT AS Secuuity fou an Unmatured
Note.

Question SJ/fi.— .\ bank discounts a note witli its cus-

tomer's endorsement. Before the note matures the customer

dies. Has the bank the right to hold back sufficient money

of any balance deceased may have had at credit, as security

until the note matures, it having good reason to suppose

that the maker of the note cannot pay same ?

Ansiri'i:— Intil the note has matured the bank iiai* no

claim against the customer's estate which it would have A

right to enforce. It cannot hold l)ack any balance at his

credit.

Sll \KKIIOU)KI!'s RiOIlTS TO INSPECT TlIK BOOKS OF A CoK-

I'0'»AT10N.

Qiifslidii .j4'>.— ilii.'^ a shareholder in a bank or corpor-

ation a right to see the iiiiiiutes of the board meetings?

.1 iisinr.—Xo. As far as shareholders in banks are con-

cerned they have no right to see any of the books of the bank.

Shiireliolders in other joint stock companies have certain

riy^lits, whiclt. so f;\r iis the Province of Ontario ig concente.l,

arc indicated in sections 71 and 74 of " The Ontario Com-
panies' Act." »

'*^^-^
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Question .^O.—Whivh k eorr,Hl of the following forinn
of signature by an attorney

:

'^•^- AH. p. pro. A.B.
p. pro. f.l). p. pro. CD. Att'y. CD.

or is then' a more correct form?

Amwer.—The lii-st form i« erroue.iiis; if it jmn any
meaning it is that A.B. is signiiiff on l)el.alf of CD.- the
second is no bettiT; the third form i« quite corrwt and" that
commonly used in England. The abbreviation "

p. pro." or
" per pro." (per procuralione ) signilies that the signature is

attixetl by the agent of and under the authoritv of tiie party
whose name follows, and mav be read ••by authority of
A.B., CD."

J J

There is no better form than the last quoted in tli,-

enquiry, by •' A.B. per CD.'' " A.B. by CD.," " for A.B.,
CD.," "A.B. by CI). Atty." are all in common use and
quite i)enni88ible; the chief point is that the form employed
should clearly indicate that CD. is acting as the ag.-t.t of
A.B. in the matter.

Foii.u OF Kndorsement by .Vttokxey.

QiieKtion ,,4;.— Does a power of attorney autliorizins,'
John Jones (not a member of the firm) to .sicfn ciiciiucs
for Smith & Co'y, entitle him to sign the Hrm name without
adding his own name or initials as attorney?

Answer.—One who is lawfully authorized to sign for
Smith & Company can certainly hind them liy simply sigiiinj;

their name " Smith & Company," but it would be unwise to
accept such a siguatere, because it does not record the name
of the person by whom it is made, or the nature of his auth-
ority.

Witnessing .v .Sio.v.vti'he by Make.

Question -T./.V. What does witnessing a manV mark-
imply, iiTentification of the man. or merely that the witness
saw the mark made?
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Answer—Where the person making the marK is de-

8CTibe«l in the document, the witnessing of his signature (»r

mark implies prima facie that the person signing or making

'!ie mark is the jMTson described in the document. For ih-

oijinii"— if he were described as .lohn Smith, luml)erman, of

Ottawa, the inipTicntion would be that the witness saw a

.lohn Smith, lumbi'ininn. of Ottawa, sifm, or make his mark.

Tlie implication would not Ih' conclusive; evidence would Im-

admissible to show that the person actually signing or mak-

ing his mark was not the person described in the do«Miment.

If the pei-son \h' not described in the document, tiien the wit-

n«'ssing of hig signature or mark merely implies that the

witness saw the signature or mark made hv an individual of

that name. The identity of the individual with the iwrson

claimed to tie a party to the instrument would have to Ihj

proven.

WrrsKssiNo Sionatuke.

(,)iivstion 51,9.— is it wise for the officials of a bank to

witness the signature by mark of a customer or a voucher for

tb<' witlidrawal of a deposit?

Auxircr.— It is In'tter to iiave an independent witness,

hilt this may not always be practicable. The teller who pays

the itj'ins should never lie pennitted to sign as witness.

suin.^tikk «»k a coml'.vny withoi t tiik x.\mk of th.e

Sksning Offickij.

(,)iirslioii ')')').—Where a party trades under the name of

a company, as for instance. "The Canadian Iron Company,"

is it sntlicient for him to use the name of the company in

his signature, without the addition of his own name?

AriKuer.—Legally such a signature is sufficient, but

prii(ti<ally it is open to many fibjections.

StaMPKO SlOVATl'KKS.

<,)iirslion .").W.—The Suj)reme Court of Tennsylvania re-

c. ntiv held that the fact tliat a bank depositor had procurel
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8 rubJicr stamp whicli made a facsimik' of his signature,
was in8uttlci«'nt ground for charging him with n checiue on
which his signature was forged by a clerk wlio usi'd the
stamp for the purpose.

Has a bank any right to n-fuse payment of chcfjues
signed with a rubJM-r stamp, having been instructed by the
customer to pay sudi checjues? What protection has the
bank against the danger of tlie stamp Jx-ing used by an un-
authorized party.-'

Ansu'ei:—U n bank consents *o continue to keep the
accounts of a customer who instructs it to pay ciie(,uc8 signed
with a stamped signature, it cannot refuse to pay the cheques
so signed, if otiierwise in order.

As regards protection against the unauthorized use of
the stamp, a bank would act very unwisely if it should oblige
Itself to accept such stamped signatures unless it had a con-
tract with the customer that by whomswver athxed, it should
be regarded a-^ his signature.

nie (luesuon can hardly be regarded as having any prac-
tical bearing, as it is vcr}- unlikely that any depositor would
wish to have money paid out on his account on the strength
of a stamped signature.

StaTITK of !.,IJIITATI0X8.

Question 5W.—A note was due February 10th, 1897.
Will the Statute of Limitations protect vou if action is taken
February 11th, l!t03, or must it be entered in Court on or
iH'fore February 10th. lilOS?

Ansircr.—The authorities are conflicting as to whether
or not an action could have been commenced on the 10th
of February, 1897. It is ,)lain, however, that the cause cf
action was at all events complete on the 10th February, 1897,
and that from this day the Statute of Limitations would run.'
As there cannot he two elevenths of Febniarv in one vear. the
full six years would expire on the 10th February, therefore an
action begun on the 11th February, 1903, would be too late.

r.B.p.—22.
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Itkm Standino for Skven Years.

QucDtion ')')(.—A tUBtonu'r's account shows n (lobit entry

outstandin); for 8t>von years. Awmniing it to 1h« u marked

chc»iue. lins the obligation of the hank to pay it waacd under

the Statute of Limitations? The customer claims that the

amount shouhl Ir' credited l>ack to his account. What is

the ])ro|H>r course to pursue?

Annu-er.—While the iiank could not Ik* sued on a marked

or awepted chcijue after the |H'ri(Hl mentioned, it would

nevertheless bo contrary to the usual practice of i)ank8 to

take advantage of this defence. We think, therefore, that

unless it can be establisluHl that the cIkhiuc never i)a88i'd out

of the drawer's hands, he should not have the amount re-

funded to him. If he passed the cheque away and got value

for it, he clearly has no further interest. He has no right to

insist on the bank sheltering itself l)ehind the Statute of

Limitations, and it is aI.so to Ih> rememl)ered that something

may have happtmed to interrupt prescription of which the

record has Ik'cii lost, e.g.. the holder may have written to the

bank asking if the marking t " M good, and may have

had such a reply as would establish a new date from which

the statute runs.

mm
MfM .

mi

3

It Dkpends rrox Circimstaxces.

Qitextion ,>74.—\\Tien a party's whereabouts cannot »)e

ascertained, and a note against him is entered in court to

prevent it from bwoming outlawed, what is the limit of time

allowe.1 iR'fore any further steps must be takr^n, and, if there

is a limit of time, what must Ik; the next proceedings?

4 „.«„.,T.—The answer to this (piestion depends entirely

upon the prnctice of the particular court in which the action

is entered. It would serve no useful purpose to discuss mere

questions of proco<lure in court, as there is no principle in-

volved, and the rules of the court may at any time be altererl

by the judge. We therefore give no answer to this question.
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STEHLfNO DBA FT ON Ja>SDOS, EnfACED PAYABLE AT A BaNK
IN San Francisco.

(J,>e»tion .W.;.-If a bill is drawn in sterling from Dun--
din, N. Z., on I»ndon, 'airland, and enfaced payahle at ti.

Bank of in San Framisoo, dm-s tho San Frantisco l,a„k
then iKH-aine the drawee of the hill, and can the hill Im- pro-
teste.! for non-payment in San Francisco? Would your an-
swer apply e.|ually to a draft drawn from Montreal on To-
ronto, and enfaced payahle in Hamilton, where there is no
conversion of sterling into doflarg?

Amwer.—U by the phrase ^enfac-ed payahle at a hankm San Francisco " is inten.led such a crossing as is com-
monly used in Canada, it is in effect only a re(|ue8t that the
San Francisco hank will negotiate the draft, which we would
not consider an integral jmrt of tiie instrument. That k-ing
the case the hill is not jmyable at the office of tlie San Fran-
Cisco Bank, and is not dishonoured if they will not comolv
with the request.

^

A draft drawn in Montreal on a bank in Toronto
crossed with the request that some other bank will pay it in
Hamilton, is not, in our opinion, thereby made payable at
the latter point. If the re.,uest is not complied with the
only .-esult that would follow, so far as we can see, would
be that the purchaser might have a . laim for damages against
the drawer, for failure of an implied understanding that the
draft would Le paid to him in Hamilton.

It is the custom in Canada to jjermit certain large
financial institutions to place a memorandum on their clie.jue
forms to the following effect: " This cheque is not negotiable
(or payable) at pa'r at any office of the bank of Canada."

It has long been settled that encashment of such a
cheque by a branch of the bank other than that oji wiiith
It 18 drawn, is only a negotiation of it, and we should sup-
pose the "enfacement " to which you refer to Ije of the same
character.

There are oc-casioual cases heiv where a cheijuc drawn bv
a customer is marked '-good" by the drawee bank, and
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iToswtl by it with iiictriHlioim to nnotluT liimu-li of tlu' bank

to \H\y tbi- wmu'. Tbin we bunild n-jjuril a» a iloiniiilintion by

tht' a«vpt«>r of li»' tlu'.iuf. mul it woiiUl i»r«»bal)ly Iw tlishon-

ouretl if not paid in aironlamt' with Huch inBtnictions.

Vamk ok :»o anu '.muDay Stkulino Bii.i.8 Bahkd on the

Rate kor Demano am» OO-Day Biu^

Qiu\^tion .).'.<).—Tlu- curn'iit rnto for .U'ninnd stt-rling

bills is !) r-« and for (iO dny« 5» 1-8. What uhoiiUI a IMMlay

l)ili and :J(>-<hiy bill Ito worth at the Banif tiiiu'. and how

would you make it out?

,\„.sircr. Tlif dilTon-ncf iM-twoon a domnnd and a (iO-

day bill ri'pivwnts tbf intorost on tin- inoni'y and the staiiii>;

the latter on any bill payable on deniaml is Id., wiiile for

(>()-day or other term bills it is la. per £10(». say 1-20 of 1

jH'r cent.

The interest rate that jjoverns is. sjieakinp loosely, the

current market rate for banker's bills in London. This mijtht

lu' hijilier for !)0-day than for HO or :J()-ilay l)ills. so that no

arbitrary rule can Ih> named, but assuming that interest rates

are alike for the different terms, the rate should work out

about as follows:

Demand rate (on your hyiwthesis) J) 7-^' ;er cent.

60-day rate (on your hyi>othesis) i) l-*- • r cent.

The difference of 5 jwr cent, represen 1-20 stamp and

(i:$ (lays' inteivst at about 4 jx^r cent, per annum.

On this basis a ;?0 or iiO-day bill would I* worth as much

less fban tUiiiand as 33 or itO-days' interest at the above rate

would amount to.

Bank Stocks Help " ix Trtst "

—

Tristees and the

Pornu: Liability.

Qiirsiini, .',.-,7.— .\ trustee accepts a transfer of stock in

a bank. describin>r himself as a trustee bnt without statin?

f.»r whom. In easi^ there should Ik* a call for the double lia-

bility would he be personally responsible?

Answer.—Yes. See section 44 of the Bank Act.
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POWEH OK AtTOUNKY HeLD BY B1IOKER8 AUTUORIZINO BaNK
Offickhs to Tka\8feb Bank Stock.

Question .W.v.—U tho manager j«»tified in acting on u
powor of attorney from a shareholder of the bank, which
authorizes him to «ell and transfer certain of ifg shares on
b«'half of the shan-holder, and to receive the consideration

money, etc., when the same is handed to liim by a broker,

with the request that the transfer be ma<le to his nominee,
the proceeds of the shares not being paid to the manager
on behalf of the shareholder, but being left to be di8|)0!<e<l

of by the broker?

Atuwer.—We think that a bank officer would not lie

justified in acting on such a power of attorney in the wav
mentioned. If as a matter of fact the shareholder did not

get the proceeds from the broker, the officer acting as attor-

ucy would probably be responsible to him therefor, unless he

could show that the broker had authority from the share-

holder to receive . money.

It is not unusual for such powers of attorney to he given,

but we think the iiankt-r sliould require in ever}- case that

they should be accompanied l)y a letter from the shareholder,

indicating how they an> to Ik' used.

Stock in an Amehican Bank Taken as Secvrity fob Ad-
vances Maue by a Bank in Canada.

Question .T.59.— (1) Keferring to sec. 64 of the Bank
Act, may a Canadian bank legally lend money on the security

of shares in an American bank?

(2) If not. and if such security were taken for an ex-

isting overdraft, would the security be released as soon as

in the ordinary eours«' of business the credits in the account

aggregated the amount of the overdraft at the date upon
which the security was taken,—notwithstanding that the

debit entries during the same period were sufficient to keep
the o\ordraft from being n-duced?

Answer.—We are of opinion that section 64 applies to

the stock of n hnnk in the Fnited States as -veil as tn stock
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in r.niiiiliiin liunk«, and tiiat a Imnk ht<ro raniiot lawfully

Ipnd ii nrn on the mTiirity i»f such Htix-k. It can, of oourw,

takf MHlll'!^ on bank stock, as on any other property, for

aa «;.iMii.g .'HlehtedneHH.

c. 'I > hat extent sneli wettrity, if taken for an exint-

iPi; ovi rnf' would Im- atT'^ted liy further tran .i<tion» tn

the iccou 1 vould de[H'nd isn the ajrri'cni' "t Iwtw 'cn the

p»r'ii ->.
. II ^ uld not lie nffiTted iiy the terms if the sei nun

of til' t?ii'il \"\
<i

•
' iliove. I'nder the ordinary rules

CT"'<!i[H in an > > ha .1 (leeoimt would \w imputed to tlie

eflrlii r ilrbit.^. 1 !iat the debt exittting at any tinn- might l>e

wi|H'i out i'\ l.i'er depoBit*. and the later che(|ue8 would

cn*nt' A new ilt'it There is, however, nothing to prevent the

bank having an ivlmwih' nt with the customer that moneys

deposited to the credit of an overdrawn account shall not be

imputed as a [laynuMit on an earlier debt, and this agreement

may Ik' express or may Ik' implied fruiii the cour8«> of dealing.

Traxhfer of Stookh Held in Tri'st.

Question ,')f>0.—In Mr. Maclaren's work on bankinjr,

in commenting on section *:< of tin' Bank Act, he says: " The

person who stands in the books of the lian'v as the registered

owner of shares, has the rij;lit to di'ai with them nnd transfer

them. If, however, he holds them in trust, to the knowledge

of the directors or otficers of the bank, and is about to con'-

mit a breach of trust, they should notify the eeshii que tni-t

in order that he may take steps to prevent it by injur ction, or

otherwise.''

In this connection 1 should like to ask the tnlning com-

mittee of the .Toumal the following:

( 1 ) Would the bank have the right to absolutely refuse

to transfer pending action by the cestui que tn1.1t ?

('2) If the centui quf trust were a minor, or i person

not having exercise of his rights, or if the bank Vuid 110

knowledge of his whereabout-, wo hi they have the light i<.

refuse to transfer?
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Anmwr.—SSii think that Mr. Maplan-nV utatt-inont

ab«>ve .juotPfl is too wid«>. if, in i.«yinK that thf liaiik hIiouIiI

notify the re»tm qu- tru»t, it \» meant that it Ik thu Imnk'a
duty to do (Ml. PmliHlilv all Mr. Mjuliircri mi-unt wa* that

it would Ih' a prudont (»r pr«,HT thinj; fur tlu' l>iink to do;
not that it wan under anv legal obligationH to dn s.,.

Section 4:i of the Bank Aet dtflnrtc thiU ••the Imnk
rthull not U" lN)und to iko ti» the exetutioii of unv rust,
wlielhor exprenH, iinpliid or constructive, to which any r'liaro

of itH stock ir" subject." In lonmienting upon the nanii' words
in the charter of the Molsons Bank, the I'rivy Council,

in Ihe ow of Simiwon v. MoIsohh Bunk, n port.d ui K.

R.. App. C. 1S«>5, p. iro, 8ay:
"

'ITii^ langi a" in gen-
eral and eonipfheni»i\ It cannot l»e construed > n-fcrring

to trusts of which th. I>ank h d not notice, im it would
rwpiire 10 legishitive providion nave tin- hank frojii re-

sponsihilitv for not seeing to the i-xwiition of a trust, the

existence of whieii had not in soin wn\ Ikhmi I ought to

lieir knowledge. The provision seems to 1«- ditvitly n|)|)lic-

ahle to trusts, of which the I'ank had knowledge or noti. >,

and in regard to thm- the bank, it is declar<<|. nn not to

l« liound to see to their execution."

We do not sec how it could m* held, in ti. 'nw of the

express pro\ision hat the iiank .-hall )t '>e Imun' to see

lo the exei'ution of any trust, and in !» face of • deci-

sion of till' IVivy Coiineil. tiiat this provl-ion i lirectly

applicable trusts i whicli the bank its now!- . that

the bank is kjup 1 > interfer with tri' raiisf. r w ,ii h the

shandiolder sees lit to make.

Dealing with the cas«> apur fr> the provision nf the

sfiitute. nil': this i.; he way in w licl Air. 'Inebiren evidently

hac dealt with it, the Priw Co .ku say: " It mav !><> tliat

notice to the bank of tin •Jteiu of a trust affecting the

thsres would have east pon 'It.!!, ih Inty of ascertaining

what wci<' tiie terms of ti)' trust. . . .\s.-iiming thts point

in favour of the apfiellai -. their mUhips. however, see no
reason to doul.r that by the .

' ui- stion the bank are
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relieved of the duty of making enquirj', and that they can-

not be held responsible for registering the transfer, unless it

were shown that they were at the time possessed of actual

knowledge which made it iniprojwr for them to do so, until

at least they had taken care to giv'fe the beneficiaries an

opportunity of protecting their right." It will be ol)ser\ed

that this is " apart from the provision of the statute."

Answering our correspondent's first question, we would

point out that the statute, although relieving the bank fror.i

the oidigation to see to the execution of any trust, does not

deprive the bank of any right which as a corporation it

would have with respect to the transfer of its shares, and

if it possessed actual knowledge that the proposed transfer

would he a breach of trust, it would, we think, have the right

to refuse to allow the transfer to Ik* made, imtil at all events

the crstui que trust had an opportunity of protecting his

rights, and this would be a prudent and proper thing to do;

but, should it turn out that the bank's opinion as to the

breach of trust was unfounded, it would have to take the

consequences of refusing to allow the transfer.

With reference to the second (piestion, we rthink that

the bank's right to refuse the transfer would dejwnd upon

whether a bioach of trust wouhl Im; committed or not. The

fact that the cestui que truxt was a minor, etc., or that the

bank had no knowledge of his whereabouts, would not affect

the question one way or the other.

It IS possible that, notwithstanding the statute, the

bank might incur a liability if the circumstances connected

with the transfer and the breach of trust were such as to

warrant the Court in holding that the l)ank really and know-

ingly joined in committing the breach, but short of this we

think it could not I»e made liable for |K'rinitting the transfer

to be made.

Stock Tuansfeks.

(Jucslioii Vil.— Referring to Question 22(i, Article 1700

of the Civil Code of I^owi-r Canada provides t'lat "an agent

em|)loved to buy or sell a thing cannot l)e the buyer or seller

3
3
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of it on his own account." Does not a transfer or aceejjt-

ance of stock imply a sale or purchase? What then if a bank
allows A to transfer stock to himself in trust, or as attor-

ney?

Answer.—The article quoted has reference only to an
agent's powers as between himself and his principal. It

has no bearing on tlie point in the (luestion.

Stock Traxsfeks.

Question 5<i2.—(l) Is it legal for a person holding
shares in a bank to transfer them to his own name in trust,

and fire versa?

(2) Can a firm transfer stock to one of the parties com-
posing If and vice verm f

(3) Can an attorney transfer stock to himself?

(4) Can the same person act as authority in making a

transfif and also as attorney for the transferee in accepting
the same transfer?

(5) Can a shareholder transfer stock to any person, and
accept it for the latter under power if attorney?

Answer.— (1) The first is cjuite in order. The party can
transfer to himself in trust simply, or to himself in trust

for some named jH'rson or fund.

The converse case, of transferring trust shares to himself,

might be legal, but the bank might be respcmsible to the
cestui que trust if the transfer were wrongfully made. We
think, notwithstanding tiie protection given by the Act as to

trusts, banks cannot altogether avoid responsibility when
they permit trustees to convert assets which ar^ clearly trust

pro|H>rty to their own use.

(2) If all the members of the firm join, a transfer to

one of tile j)artners is (juite in order, but there is tlie same
objection to one partner transfirring partnership shares to

himself, as there is to a trustw transferring to himself per-

sonally.

There is no olij.-etion tn the converse prot-eihm». One
partner holding stock can certainly transfer it to his firm.
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(3) This is no doubt legal, but it is open to the same

difficulties as arc involved in the transfer of trust stock to

the trustee personally. ITie practice should not be permitted,

unless the power of attorney expivssly authorizes it by the

use of such a phrase as " to transfer to himself or any oiher

person." Brokers in Toronto generally have some such

phrase in their forms.

(4) There is no objection to this.

(5) This also seems to us quite proper.

The only point we think that needs to be carefully re-

membered in dealing with these matters is that an agent,

attorney, trustee, or other jx'rson standing in a fiduciary

capacity, has no right to use this power for his own benefit

without the express sanction of the parties concerned, and

that if a bank lends itself to any act contrary to this prin-

ciple, those who suffer may be able to fix responsibility

upon it.

SrccESSiON DiTiEs IX Quebec—Bank Deposit.

Question 503.—A person dies, having a deposit with a

bank In the Province of Quelx'c exceeding three thousand

dollars. Can the executor or administrator transfer the

amount before succession duties arc paid?

If succession duties were not paid, would the bank be

liable for such duties?

Ansu-er.—We are advised in this matter as follows:

(1) An executor cannot give a valid title before succes-

sion duties are paid.

(2) The bank would not be liable for such duties. But,

under certain circumstances, an action in damages would lie

against them, if they were knowingly parties to an illegal act,

such as th«^ transfer above referred to.

SrxDAY

—

Note Dated on.

Question '><]>,.—" A contract matle on Sunday is void."

Supposing a note dated on Sunday falling due is not paid,

can the maker release himself of the obligation—or if the
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owner could prove by witness that it was done in error,

would it bind him to pay it?

Answer.—It is not quite true to say literally that " a
contract made on Sunday is void." Certain contracts so

made are void (see e.g., the " Lord's Day Act" as to the law
in Ontario). The Bills of Exchange Act expre^^sly declares

that a note is not invalid because dated on Sunday, and a
holder in due course need not trouble himself on this point

at all. The maker might possibly defend an action brought
by the party to whom he gave a note dated on Sunday on the

ground that the sale for which the note was given was void

because made on Sunday, if that were the fact, and that

therefore as between himself and the payee, the note was not

good for want of consideration. But such a defence would
not be good against a tiiird party holding for value.

SECURITY Given by the Makek of a Note to an Accom-
MOD.\TION EXDORSKK AXO ASSIGNEO IIY THE liATTER TO

THE Holder of the Note.

Question 5(>5.—A hank has discounted for A a note

endorsed by B. A assigns to B a mortgage to secure him for

his endorsem. ..:, which mortgage B suliseipiently assigns to

the bank as collateral si'curity to the note. At its maturity

A requests the batik to renew it, holding the mortgage as

security and releasing B. Would the liank have a valid

security in the mortgage under the circumstances, and would

B have any claim on or interest in the mortgage?

Answer.—B would have no claim if he were released

from his liability as endorser. Whether the bank's s(>curity

would Ix! good would depend on the nature of the assign-

ments to B and the bank. If it had IxH-n assigned t > B ex-

pressly to indemnifv iiitii against his liability as endorsi'r,

hen the assignment would ceas*' to have any etTect as soon

a,i this liability came to an end, and the l)ank could not hold

the mortgage by virtue of any rights derived from tin's

asoigiiinent. ll might iiave a valid claim liecause of its agree-

ment with A, but in order to make the matter right tht
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latttT, wlu)8t' projMTty tin* mortgage is, sliould, by proper iu-

siniiiuMit, (untii'iii the Imnk's right to liold it us security.

INSTHICTIOXS by WlUK " TO XOTIt Y ANI) 1*AY "

—

XeOLECT

TO Notify— Liability.

Question 560.—A New York bank instructs a Halifa.\

bank by wire as follows: "Notify and pay A, $1,000."

Through oversigiit A was not notified, and, according to his

statement, lost a valuabh' contract tlirough not ivceiving the

money. Has he any claim on the Halifax bank or the N. Y.

bank for the loss incurred?

Answer.—A clearly has no right of action against the

Halifax bank. Whether he would iiave a claim against the

New York bank, or the New York's customer who was send-

ing the money, .vould tlejwnd altogether on the facts.

Under ordinary circumstances, and in the absence of

any special arrangement or understanding, ihe New York

bank would probably not l)e under any liability to the party

to whom the money was to be transmitted, and, of course,

the Halifa.\ bank could not ho held responsible if the New
''ork bank was not. The question is, however, one which

could only be answea>d with a full knowle<lge of all the facts.

Telegraphic Reqcest to Hold Fukds for a Chequ.?..

Question 367.—Do you consider it safe for a bank to

hold funds which are at a customer's credit, on a telegraphic

request from another bank which is about to cash the cus-

tomer's che(]ue? What would Ix- the result if another cheque

sliould Ix' dishonoured before tiie first cheque was presented?

What if the cheque for which the funds were held proved to

be forged, or if payment were countermanded by the drawer?

Answer.—This is one of the practices whicii as a prac-

tice is found to work very well, but in theory is quite inde-

fensible. A bank cannot accept or pay a cheque until it is

actually presented, and notwithstanding such a telegraphic

reijufsl or (Mouiise. ilie money is still at the customer's credit,

and he has a right to say wiiat shall l)e done with it. The



CASADIAy BASKIXO I'HACTICE. 343

refuBal of another cheque under the circumstances men-
tioned mij?ht therefore expose the bank to a claim by tiie cus-
tomer for damages, and tiiis would be the result hetiier the
che<|ue telegraphed about were forged or not, or if it were
subsequently countcrma- ed.

TKLEGit.vpurc Transfers.

Question odS.—A bank at E. F.'s request sends this

telegram to a correspondent :
•' Notify and pay to A.B. ten

thousand dollars to be applied on account of C. and D.
bonds." 'J'he money is paid by the correspondent to A.B.
with directions to apply as above, but A.B. does not apply
it as directed. Can the bank or its correspondent be lield

responsible by E.F., on the ground that the correspondent
should have seen that the money was applied as directed?

Answer.—We think not. The instructions were to pay
the money to A.B., and to inform him of the application to

be made of it. If these instructions were carried out tlie

matter would rest entirely l)etween E.F. and A.B.

Tkist Companies. »

Question odO.—Why do trust companies in Canada re-

quire 8uc!i large paid-up capitals? How do they employ their

money ?

Answer.—Trust coniijanies doubtless find that their

business and credit are best subserved by having large capi-

tals, and paid-up rather than partially paid. Ixtause of the

Iiai)ility attached to the laticr. The Government returns

show that investments are made nf the capital.

Trcst Funds Deposited in a Private Bank.

Question 't70.— .\ solicitor or trustee deposits a client'.'

money in u private l.aiik, without instructions from the

parties interested. In ease of loss would he Ik.' held jHTson-

ally responsible?

.iri.iwrf.—This would dep.'n.l altogether on the facts. If.

e.ff.. there were no hctti-r place of deposit available, and the
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alternative would be to rt>tain the nionev in his own house

at risk of robbery, and if the otlier circumstances made the

course one whic! any prudent man would adopt in dealing

with his own moneys, the trustee would probably not l)e un-

der j)er8onal responsibility.

Unclaimkd Dividends.

Question 571.—Section 88 of the Bank Act requires a

return to be made annually of all dividends which have re-

mained unpaid l)eyond five years. Are not such dividends,

m arrears of interest, outlawed in many of the provinces

under provisions resjiecting prescription?

Answer.—Under sec. JH) of the Bank Act the liability of

the bank to repay moneys dejwsited. with the inten-st, if any,

and to pay dividends declared on its capital stock, is exempt

from the o{H'ration of the Statute of Limitations or any law

relating to prescription. This clause is retroactive.

United States Revenue Stamps.

Question 512.—Has a hank in the United States any

right to re»]uire its Canadian correspondent to affix a United

States revenue stamp to a draft upon it?

Answer.—We think the bank has a perfect right to lay

down the conditions on wiiich it will allow customers to draw

cht'(|ues upon it. The corresiwndent must, if the drawee

bank makes it a condition of the opening or continuance of

the account, bear the cost of the stamp, and the bank ma;;

properly require it to 1k> attixed before the drafts arc pre-

sentwl.

I'xiTM) States Stamp Dity—Express CompaW Moxey
Orders.

Qurstion 51S.—The express companies are not affixing

a two-cent stamp to their orders payable in United States,

allowing the payee to meet this exjH'nse. By this means they

an- attracting much of the smaller draft business formerly

done by the (^anadian banks. Arc they within the Act regu-

lating this matter?

^t^MUL
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Answer.—U these orders are issued in Canada the
American Act does not apply to the issuers, but only to the
drawee's, who would k' In.und to stamp them before payment.
If they were issu.nl in the United States without" l)eing
stamped it would of course lie a violation of the law.

As regards the effect of this in the way of competition,
we would 8upi)o.se that the payees would object to being made
to pay the 2c. stamp duty, and that in the long run the
charge would come back on the purchasers of the orders.

Unpaid Bill Charged to Endohsek's Accorxx with
Notice to Him, bit without Protest.

Question 574.—Is not a banker justified in charging an
unpaid bill to the endorser's account, provided there are
funds, without first protesting it, if he notifies the endorser
by mail that he has done so, and would not such notice act a^
a notice of dishonour within the meaning of the Bills of
£.xchange Act?

Answer.—The bank'would certainly be entitled to charge
the endorser'^ account without protest with a dishonoured
bill, provided it notified the endorser that the bill is dis-
honoured. Whether or not the notice mentioned was suffi-
cient for this purpose would depend on its terms. If the
latter is so framed as to indicate that the bill has lieen dis-
honoured by non-payment this notice is sutficient. (See
section 49, sub-sec. K. Bills of E.xchange Act.) It is probable
tfiat a mere statement in the letter that the bill had i>een

charged to the customer's account would k- held to suffi-

ciently indicate its dishonour.

Liability ok Vessel Owner for Cost of Cargo Pi-r-

CHASED BY THE MaSTER OF THE VESSEL.

Question 575.—Ciui a master of a schooner, not In-ing
owner or jwrt owner, make a vessel liai)le for the cost of a
cargo of grain? If he buys a cargo, giving in payment a
draft on a third party not interested in the vessel, can the
holder in the event of dishonour look to the vessel or her
owners?
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Answer,—We think the master has no power to make

the vessel liable for the cost of purchasing a cargo.

Time nuRixo wiiicii a Bask Should Prksebve Vouchers.

Question 516.—By section 5)0 of the Bonk Act it '\* pro-

vided that the liability of a bank to repay moneys deposited

and interest, shall continue notwithstanding any statute of

limitations or any enactment or law relating to prescription.

Since in an onlinary business account, not prescrilnHl, it is

requisite that proofs of the claim shall U» protluced in case of

contestation, does it not follow in view of the above men-

tioned section that a bank should preserve indefinitely all

vouchers for transactions in a customer's account, or the

verifications of the account given i)y the de|)ositor?

Anmcer.—The point to which our correspondent draws

attention is very important. Even Wforo the last revision of

tiie Bank Act it was doubtful if tho Statute of Limitations

would run in favour of a bank from the date of the last

transaction in an account—indeed it was probably the law

then that jnescription of a claim would only count from the

time at which a demand had l)een made.

The present position of the law does in our opinion make

it more essential still that the bank s'.iall keep the voucher*

connected with its deposit accounts, practically forever.

Note with Two oh More ExDiinsEiis Discounted for the

Last Exdohser. with Waiver of Pr.itest, Etc.

Qupsiion ;>77.—.\ note is discoun'.'d by a bank for ii

custiimer wiio endorses it, waiving protest, notice and demand

of payment. There is a j^'or endorser on the note. The

bank did not protest the note at maturity, and the first en-

dorser was released. Is its claim against its customer good?

He alleges that notwithstanding his waiver the bn should

have protested the bill in order that he might not ose his

reco: M^ against the jirior endorser, and that lie is dis-liargod

by llieir neglect to (jo this.

Answer.—Tiie customer by his waiver made *umself

liable to pay the note in the event of its dishimour witho\it
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tny conditions whatever, nnd thi> liability ig not impaired in
any way by the fact that the prior endorser has been dis-
charj(pd.

Section 74, Bank Act-Advances on Assionments and
l^ABEnorsE Receipts C'LEAnED Off from Pboceeds of
Bills of ExriiANOE Xeootiated by the Bank ksd
Repbesentino a Saue of the Ooods Held as
Securttt.

Question '.78.~A nistoinor, who is a produce dealer and
warehouseman, has advances secured by assignments under
section 74, and by warehouse receipts given by other ware-
housemen. He sells m crrtain bills of exchange on English
houses, these U'ing secured l.v warehouse receipts (his own
and others) which are to be retained here by us until the
goods are onlered forward bv drawees. Out of the pnH'.vd8
or purchase price of the bills he pays off his advances.

When the goods are ordered forwarded bv the drawees we
are to exchange the warehouse receipts for the bills of lading
and send them on to be surrenderee^ on payment of the drafts.
We hold a written promise from our customer that he will
give security under section T4. or bv transferring to us ware-
house receipts or bills of lading for any advances we make
him.

(1) Seeing that new njonev for the bills of e\clian.'e
«l(x.s not pass from us to iiim. except by w.iv of .redit .m^a
previous indebtedness, are the warehouse receipts attached
thereto validly acquired, apart from the written promise?

(2) Js the party's own warehouse receipt a valid
wcurity, and if not, are we under any obligation to the
drawees in respect thereto?

(.{) Would tl;.' bills of lading received in exchange for
the warehouse receipts l)e validly ac(|uin>d?

Answer.— {!) The '|uestion assumes that the bills were
sold to the bank. If so. the rights of the bank are limited
to Us rights as holders „f these bills, and of the w-curity with
lliein. \\e think there is no doubt that the 8«'euritie8 in such

c.u.p —'ii.
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CAM be validly acquired. The purchaee of a bill of exchaiigft

drawn by a customer on another party, with documente at-

tached, is a new transaction, notwithstanding that the pn>-

ceeds of the draft are used to pay off a previoi .iidebtednens.

(2) Under the Hank .Vet a warehouse receipt must h'

given by a person not the owner of the goods. The custom-

er's own receipt, therefore, covering his own goods, would

not Ih' a valid security in tiie hands of the bank. Tlie bank

would not, however, Ikj under any obligation to the drawees

with ivspect to the security, unless it should make a state-

ment or representation which might be held to amount to a

warranty, or unless there were fraud on the part of the bank.

(3) The bills of lading received in exchange for the

valid waR'bouse receipts would Ik- validly acquired, but we do

not think that sub-section 2 of section To could be relied on

in so far as the bill of lading is substituted for an invalid

warehouse receipt. As regards the latter, the bank's rights

depend on the written promise referred to. If this is suffi-

cient to cover the acquisition of the bill of lading after the

negotiation of the bill of exchange it would no doubt be a

Talid security in the hands of the bank.

Warehouse Receipts.

QurstMH ',79.—U not the description of the place where

good8 are 8tore.l an essential point in a warehouse receipt?

The statement of Mr. I^li in his article (Vol. II., p. 71 of

the .lournal). would swm to indicate that the description is

necessary.

inswer.—ln the staU-ment mentioned Mr. Ush haa

n-fercncc to security under stn.-. 74. which. to,l)e valid, must

comply strictly with the terms of the .\ct. These are, among

other "requin'meiits, an assignment in the form given in

Schedule C. (which provides for a statement of the place

when stored) or in a form •' to the like effect." If a fonii

were used which contained no reference to the place, it could

scarcely be said to be •' to the like effect."

A warehouse receipt, on the other hand, is defined a.s

" Any receipt given by any person for any goods, wares or
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in..rchandi«. i„ h.. a<tm.l. vi^iLU. and .or.iinued poM^-wion,
88 lmil«. thereof in jcxhI faith, and not us his own pro|K.rty.-'

Nothing ie said as to the place of Htorage, and there are
only two conditions laid down : that it shall \k receipt given
for goods l)elonging lo another, and that they shall be in the
aelnal po«.m'8Hion of the one who givet it.

Ooor»8 Hyiotiikcated i.ndkh Section 74.

Quention oSu.—ln advancing money on seeuritv under
ri, it is .liHicult to awtTtain the amount of the goods hypo-
tlu'cated. Is the following a siitflcicnt description: " Alf the
liimher (or whatever tli,. pro.iuce may l)e) held in my yard
"^

,
'*«ing all the lumber belonging to ivo'f"

.4 nairer.—Unless the lumber or other goo<b- (.-an be
siH^ially dewribed, it is best to use such a genc-al de-
scription as that referre.1 to by you. In Ontario the chattel
mortgage cjum's have settled conclusively that a general or
blanket description, it properly w(.rded. is valid.

In this connection we beg to refer you to the articl"
written by Z. A Ush, t^C. entitled " Warehouw- Ifeeeipts.

Bills of leading and Securities, under Section 74 of the Bank
A.t. lM!»o," whicli apjH'arH on page 54. Volume 11 of the
•lournal.

Hkction 74 \OAix—Goods ix WABEiiorsE. KTC.

Question -JSI.—A firm of commission merchants have as
ptirt of their business « large warehouse, part of which thev
uw as a Imnded warehouse. They sell on commission as
agents for various manufacturers and producers in the
I nited States and in Kuro|x>. meats, .salts, agricultural imple-
ments, sugar, and various other lines of merchandise. Their
capital is largely invested in their warehouse, and they are
thercfon- sometimes nhliged to borrow to settle customs
duties (m goods ordered for local clients, or to enable them
to carrv consignments. They wish to protect the bank-

making the .advance? and purpose doing it hy assigning to

the bank certain goods, their own property, purchased on
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<K!,v,

3.,, r«v«/»/»V HiSKiMi I'HKrnvK.

tlK-ir »«n «.*o.uit rtiiU >..l.l by lh.M.. frn.n U.no to time to U»«

tr«.h«. In what form .an tlu- proiK^,-.! a.«ignn.ent be made,

and in what .hajn. .an tho ha.ik U'Kallv «m.|.t .t? tan thi

linn Rive a -^niirity recvipt -»M-inp the ^..-1- hk-.K"'-' "••r .n

llM'ir own warehouHC?

,„,„,,,._S,ul, ^-.uritv wouWl have to »h. taken un.ler

«.,.tio„ 74 of the Bank Aet. and we do -t think any of the

alK)ve commodities eome unA-r its pn 'H-.

WAHF.liot HK Rk« EIIT roi. s Bond.

Qn,slh>>. .^N'.'.-Can a wan-h, .»» prorKrly i^Bue :t

warehouH. re....i,.t within the -neanin^' of the Bank Act or

.MKHls in hond: or. in other wor.U. are ^'.H.dH ,n »M.n.l m tlu-

"aotnal, vi.ihl.. and .-ontinned ,H.^.M^ion " of tJ.e warohouBo-

'"""4„^,,,,_\V.. arc of opinion that a warehonw- receipt

,„nnot iK. j:iN.-n for ^«.>.ls in iH.n.l. a. they an- in the po8«.s-

H(,n '! an oHi.er repres.>ntin>: th.' Crown.

T»»e CnMom/ Aet pcrn.its of th- transfer of the prop-

..rtv in thr ?oo.1s. and it wmdd no doubt In- pra.t.eahle n.

H.me way to .et ^-eurity. t.ut U .annot Ik- hy way of ware-

honw receipt.

Waukiioisk Rkckii'th toil (i«H)i)s IN HoN-n.

,,„,,,,•„, ,,,._ln your "M'l.v »" 'l"'-tion .-.H.> vnu say

„„„ :.„„ donht it wonld iH. praetieahl.. in so.ne way to pe

^..-nritv
••

for -oods in hond. hot that it .annot W hy way of

wan.hous.. n.eipt. Would you indient- in what way you

think thi!< eouhl h.- done"/

,„,„.,, _\Vith referem'e to the al^.ve it s.H.nis clear that

advan....- on the ..-curity of warehou... re,-eipts for go,.\. n,

,,„„d a.v in a so.ucwhat imvarious i.o.itiou. Ihere .s. ho«-

..xvr this to !«• said: That as In-twcen the warehous^Muan an.l

,1... '.uerchanl. the warehouH.- receipt might U' held fTood

and that whde not un.ler ttu- Act a warehouse rtH^e^.t whuh

a hank could acquire uud..r seetim, 7:!. it .uight ,H>s«.hly «c-

,,„i,v the nnript as .ollateral security under s^ntion (.« »>•
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for A .k'bt alri-ady f«ntra« -d; but in Ontario «|ue«tion8 would
urim not nilv uridiT tin- liauk A<t. but ttl«o uiMler tlie Chattel

Mortgage Alt.

Th«n' ix no ti'tlk'ult, in tlw? matter of goods in l>ond, in

'•awM where ntvurity tan l»- tuken undjT wMion 74. .\n

' Mignmon' in aicontiiiu*' with SoheiJiilt' "C" would '•«• quito

good whc ill th.' siulf i- n Utml or not, aoduining it to In-

right in other r»'s[»»H;t*.

Skctiox 74. Rank .\(t—I>im\8 t< Fahmkbr ao.vixst

C\rn.v..

Qurnlion 'si,— ( 1) Miiy .i I'.ink 1hi. to n farinor a?ain«t

CBttif under 8<iri"ii 74 (2). Bank .\rt r

(2) Woiil i ,1 f.'triii' i will. i>ii\s iiiid si'Ils i-atth- in ron-

aid.rable nundH>is h.> ((insidiTi I a «h<ii. ««'• deoli'r in iivi»

9t<Hk within thi- nieanin'r t spotioii : ! (2). hank .\( I?

Anxu-pr.— ( 1) \ot ;is ,i fiiriitf^r.

(2) We do not think die numlH-r of cattle handlp<l liv

n furtner S4'ttlei» tlir i|ue8ti<»n <>f his U-ing or not being a
wholesale dealer. ( .\n attempt was made at Ottawa to in-

clude III this stfti.., a definition of the word " wholesale,"

the point having come up for disousnion among the hanker-,

then with the novertnm nt and itfterwards in the ITonsc, hut

it wart deemed In'st to leave the ^'ction as it is.)

Skctiov 71. Rank .\(t - Meaxixo of •' Wholksale '"

Dealkr.

Question .0,S.T.—Set tion 71 of the Hank Act allow- hanks

to take security from wholesale mamifacturers, wlioloah'

pnrclui-sers. shipixTs and dealers. Does this section admit of

takiii:.' spciirify under it from thos«' who are known as

"middlemen?"

Aprwer.—Many middleim n would Ik" cli.s.srd as whole-

sale dealers, and as siuh K-.n!.! come within the terms of

stH-tion 71. if the iitisi.-:. s,^ eiij^a^cd in wen- on.- to which the

-ection applies. The ((Uestion could not. however. 1h' de-

finitely an «t>rp<l without fulKi information.
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PK0MI8E TO Give SEcrniTY inukh Skctions 73, 74 and 75

OF THE Bank Act.

Question 586.—A grain dealer gives tlie hank a itromise

in writing to the following elleot: •* In consideration of the

bank making advances to me from time to time in connection

with my grain busiiu'ss. 1 hereby engage to hand the bank

as security therefor, bills of lading, warehouse receipts, or

pledges under rfcetioD':, 73, 7 1 and 75 of the Bank Act."

Would tliis ai^reeraent give the bank a pn'ferred claim

in the event of the customer's failure?

.Jfwwer.—A written proniisi" of this kind, unless fol-

lowed up by the wctiiai delivery of the security, would have

no effect in the event of the ciislomer's fniiun'. We also have

some doubts whether a promise in this form is sufficient lo

supiMirt the sub8e«iuent tfunsfer to the bank of tlie sivurities

mentioned. We think something more specific, both as to

the loans and as to tlie si'curity, is necessary.

Seciiuty t'NDEH Section 74 ok the Bank .Act—Written

I'lltlMISK TO (ilVK .^^;l rUITY.

Question .).S7.—In the fall of liie 'ear a firm of luir.ber-

nien make application to a Imnk for advances t<» Ik- miulc

durinfr tlie etisiiinj; winter, t.i cniil)le tlieni to carry on Inni-

beriufr ojn'rations.

The firm si>rn a written rc.|iiest. a<l(lress.'d to tlie bank,

which reads, in elTect. as follows:

"We refpiest you to advance us such inoiiey as i my l>e

necessarv t<. enable us to jret cmt about ten niillicm feet of

lumlMT duriiifi the season l!Mi()-19ni ; in consideration of the

advances so to l)e nuide. we a^'ree to ftive you security upon

the lops or the timl)cr or the prodvict thereof, and to furnish

voii, \ipon <leniand. with a cove receipt therefor, or otiier

security under the Bank Act."

.\t the time that this rcpiest is made, no money is ad-

vanced.

•y^
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During the winter, notes of the firm aii- discounted by

the' bank, and at different times during tlu> season, as logs

are drawn on to the shores of a certain lake, cove receipts and

security under section 74 of the Bank Act are given.

At the time the notes are negotiated there is no delivery

of the security or written promise.

The written promise is anterior to any advance. The
cove receipts are not contemporaneous with the negotiation

of the notes, but subsequent.

Is this method of procedure within the provision* of

sections 7», 74 and 75 of the Bank Act?

Answer.—The form, although somev hat general in its

terms, would, we think, be sufficient to support the after

ac(|uisition of the security menticned in ii. The log., or tim-

ber which could Ik* taken as security would bo limiti'd to

the 10,000,000 feet of lumber or therealK)uts " got out " by

the customers during the setmon of 1900-1001, and the debt

for which the security might l)e taken wduld Ih' limited to

advances made within the terms of the proiniw.

Warkhoi'sk Re( 'PTS.

Queslinn 'iSS.— Ucferring to pages »;;> and fi.1. Vol. TT.,

of tiic .lonrnal, Mr. Lasli states: " Tlu' distinctidn In'twocn ^

debt and other liability is well knuwn to the law. Fdi- in-

stance, the liability of a guarantor is not a debt, but sliould

tilt' g'laranlor supplement his guaranty by payi.umi. a debt

would then arise; a Imnk tbercfurc could not accpiirc or hold

a warfhouse n^ceipt or bill of lading as collateral s«Hiirity for

a lialility which it might incur as the guarantor of a cus-

tomer."

What is the position of a bank in the following case?

The London (Eng. ) agent accepts a (iO-day draft drawn by

some firm there under a cn'dit established by one of th"

bank's branches in Canada. The branch gives up the draft

and receives a warehouse riKcij.l for the goods. Is the bank

a guarantor, no payment having In-en iiuide at the time of
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f'l

acquirinff tlic warelioust- rt-ceipt. and tht acceptance in I/)n-

don not maturing for some time?

.4»wiper.—The question askeil is one winch it is very tlitfi-

lult to answer definitely. At one time, as statwl in the

article quoted from, hanks were authorized to taki' the warv'-

hou8«' rm'ipt« as security for a liability incurred hy the hank

on behalf of the holder, etc. This provision was afterwards

delil»erately dropped, and then« is nothing in the pn^sent Act

which empowers i)anks to acquire bills of lading or ware-

house rec-eipts as security for outstanding drafts drawn un-

der letters of credit on which they are liable, and a bankV

rights to hold the documents must depend upon considera-

tions entirely apart from the warehouse clauses of the Act.

The general clause (section 64) under which banks are

authorized to engage in any business jsTtaining to banking

might Ih- reganled iis giving them jM)wer to acquire security

in connection with letters of cnnlit. the issue of which is

l)eyon.l question part of tiicir rtMognized business, but tlie

(xmduding part <>f the seition prohibiting the lending "f

inoncv (lin-ctiy or indirectly on the security of the g«KKls. ex-

c«'pt lis i)rovi<ied in tlic Act. would seem to cut out such trans-

actions from the powers tovered by this section.

This question has U-en up for dis<ni8sion many times,

and tiic .oiulusion liithert.. has usually Ihh'M l-:at the bank's

rights, tlimigh not clear under the Act. are made reasonably

certain l>v the eircumstances which onlinarily prevail. Tlie

g(MHls are shipped to th.- bank; they have never l)«'come the

proiMTiv ..f the lustomer. and could not s.. In-come until be

pays the relative .irafi (or rather the title wotild not pass),

and MO i reditor could attach the goo<ls while the title to them

is in the bank. They may Ik- reganled fts still subject to the

veiidni^" lights, and the bank n«pres«'nts the vendors, having

procured the payment to them of the puicba.se money and

lakeii over the goods.

This is uoi very satislactory. and an elfort is not uidiki-

ly lo be made to aiueiid the .\cl in ibis and wrtain otiier

directions.
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There ia one point to which we might draw special
attention. If the dotunienta were lianded to the <u8ti)im.r
and the gfKKls warehoiisi'd in his name, tlu- assignment of tlie

warehouse receipt to the bank might not give it a good title.

The best practice would \te for the bills of la. ling to In- hand-
ed to the railway or shipping company, with instructions to
deliver the goods at some warehouse on behalf of the liank.

thus k.-cping the bank's title intact throughout.

Warehoisk Rkckii'ts. .Vsskjxmexts. ani) Chattel Moiit-

(JAOES.

Quesfion 5S{>.— (]) Section 74 of the Bank .\ct appnrs
to dcp' <mly with wholesale nianufactuivrs. wholesale pur-
chasers or shippers. Cnn a bank take from others s<'curily

of the same kind and upon similar terms as if n private per-
son were making the advance? C^) Can a bank take securitv
of a different kind than that mentioned in seciion ..-, from
the class dealt with by section 74. i.e.. whok-salors, etc.? {•^)

Can a bank take security in the form piescrilH>d in section
T.i from prsims who are not wholesalers or s!iip|K'rs? (4)
Can a bank take .sti-iirity for future advances from whole-
salers, etc.. in the form of a chattel mortgage : (

.*»
) Sti't] a

bank register chattel mortgages for protection against other
creditors ?

Antutfr.— il) A i)ank cannot take security such as that
descrilK'd in section T I. .xd.pi from |H'rsoiis that (ome willi-

in the descriptions contained in the Krst and s»vond clauses.

{'i) (;i) A bank can take security under section 7.) or sec-
tion t;s from any deblor, whether he comes un.ler the deMri).-
tions in section T4 or not.

(4) A bank <annot tnke security by way <>f ( liattel mort-
gage for futun- advances, exiept possibly as suggested Ih-Iow.

(5) A bank's rights under chattel mortgage are precise-

ly the same as the rights of other parties, anil they must
regisl.-r securities if thc\ arc to be ;r<.od ;..'ainst other
creditors.
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«1

It is probable that tho stH-uritv Uikon undor section 74

might be in ilie form of chattel mortgage. On this point

we think the view ixpressed in \m Hancjuc d'Hochelaga v.

Merchants Bank of Canada ca»e. refi-rrtil to on page 382,

Vohime II. of the Journal, is sound:

"
I agree with the contentions of the plaintiff's counsel

that in lending nunioy to the classjw of persons and upon the

wturitv of the goods mentioned in s. 74, the hank is not

liinitetl to taking security in the form set out in the schedule,

but may tako it in any manner known to the law. The sec-

tion is din'ct»>d chietly to transactions of a certain nature.

It occurs among a number of provisions defining the powers

of banks and the nature of the business which they may

transact. Thew was in the num' general section (64) a

i|ualificd prohibition against lending upon such security,

and section 74 empowers the bank to lend to certain persons

upon certain security otherwise prohibited by secticm 64.

'Hhe clause as to the form is permissive only, and was pro-

bablv (lesigui'd for the convenience of banks, that they might

draw up such securities for themst>lves without n solicitor's

a.«»sistan(e, and f»H'l that a lon>r mortgage was unnecessary.

That clause cannot. I think, control the general onabUng

powers contained in the earlier portions of the section. It is

true that I interpret section 64 as meaning that, except as

authorized by the Act. a bank shall not Und on certain

se<urity. But this has to do with the substance and not with

the forms of transactions, and if no form were authorized it

could not 1m- said that the earlier part of 8.vtioii 71 would be

inojMTative."

It should, how.'vcr. W' said that expn-ssions made use of

els.'wlien>. where the jmint was not directly involved, indicate

that there may l)e a difference of opinion in the courts re-

sixvtiii;,' this matter.

Skction :». Bank A<t— Inmi'iicabi-k to Private

Ban kerb.

niifslioi, Mid. Would an assigniin .it of merchandise to

a pn'\ai.' i.iiiikin^' linn drawn in the form provided in

CS'*
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SotiMliilc (' to tilt' Bank Act, 1«!K», hold fiootl as against judg-
ment creditors of the assignor? 1)o<'k the said form of secur-

ity (oiiic under the Bills of Sale Act and consequently re-

quiii' registration when taken by other than a chartered

bank ?

Annu-fr.—'Vhe provisions of the Bank Ait are applicable

only to chartered banks, antl a private bank could not validly

8C(|uire unregistered security in the form of Schedule C of

the Bank Act. In the Province of Ontario a private banker
is enabled to acquire warehouse rec<Mpt securitv under the

provisions of an Act entitled "The Mercantile Amendment
Act," but we do not know of any similar legislation in other

provinces.

SEcrRiTY rxnKR Sfctiox T4. Bank Act. ox "alt," the
(loons IX A PAIlTini.Alt Pl.ACK.

Question 'lUI.
—

'I'lie security under section Tf which we
have taken from our customers rends:

" .Ml the lumber in our yard situated on Victoria Street,

and also that in our yard on Peter Street.*'

Then> Is a very great deal more lundMT than is necessary

to (over the advance. Woidd such security lie good against

other creditors? Is it not defective inasmuch as it does not

mention any (|u;intity, and could not the debtor sell prac-

tically all the luml«M- in each vard and still lie within the

law ?

An.iiri'r.—We do not think tlie description is defective.

(S«'e Mr. Lash's article on " \Varehou.«<> ]?ecci|ils. Bills of

Lading and Securities under Section tl of the Bank Act.''

page ,'4, Vol. 11 of the Journal. This security would l»e gcwd

against creditors if otherwise prop<'rly taken. The fact that

there is a great deal mon- luinl)er than is necessary to cover

the advance do(>s not alTeet this question. The absence of a

reference to the quantity d<H's not enable the debtor to sell

any part of the lumber assigned. The effect of the assign-

ment is to vest in tiie l>ank the ownership of the lumln'r

as it was at the time the assignment was given, and the
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customer would iiave no riglu to amove any IuiiiIkt tliere-

after without tlie bank's consent.

Skctuitv Takkx I'-oh I'iuuknt Advances.

Quexilon »«J.—(an banks U'<fttlly lake security under

section (i« of the Hank .Vet. to m-cure current liabilities

(business or aci-oninuHlation pajn-r un<li r diiicount. but not

yet niaturetl).

Aiumir.—'riiere is no doubt of a bank's right to take

security for an uunuitured delit under section (W by way

of mortgage on real estate or chattels.

SmiRiTY vsmv. Si^;iTioN 7t i»i tiik IUnk Act. Taki:n

FKOM A WllOLKSALK MaM KACTI UKK AXII WllOI.KSAI.K

AM> Kktaii. Okalku in Cusaks.

(Jufslioii .',<.i.i.— {\) Can a bank make advances to a

wholesale dealer in tobacco and cigare. who is also a manu-

facturer of cigars, under s«ttion T4 of the Bank A»l and

Anu'udnients?

(2) How would you answer the alsivi- ciuestioii if the

party was. besides U-ing a wholesale dealer and iiianufat-

turer. a retailer of tobacco and cigars?

An^inr. (1) If he is a " wbohwdc I'uinutm turer " of

cigars a bank can under the first clause of section 7t make

him advances on the security of the cigars maniifactured i)y

hiru or of the goods, etc.. which he ha> |ir(Hiired for the

purpose cii' maimfacturing cigars. If lie is a "wholesale

(h>aUr" in toliacco in its unmanufactured state hi- wouhl Iw a

dealer in pnxliuts of agriculture under sub-section •.', and

could give stH urity mi such products.

(2) i'he fait that he is a retailer as well as a manu-

facturer and wholesale dealer would not atiect the (pieslioM.

but he could not give security on the stock bought for his

retail business.

5S-^P

mi
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Skci'iiity rsDEii Skction «8 OF THK Baxk Act.

869

<,hiestion .'>UJ,.—Would !«Htion <W of tlic Rank Act per-

mit the tiikinp nf ii mortga);*' on a veswl l.ir n loan made
Kitiiiiltuni>oiisly?

Annnir.—Tlic wrtion iffcrrt'd to autliorizi-s a bank to

tnki' a mortgage " as jidditional security for a dobt contracted

lo the 1)11 tik in tlic con INC of its husinetis." The latter part

of -cction tW declares that tiie liank "shall not either directly

or indirecrly lend money on the security of any ships." It

is clear that the power t;iven in section (iH cannot Im- usi-d in

contravention of section ii4. and if the iiiortpage were given

simultaneously with the loan it would rt'(|uire verv sfHTial

( ircnmslaiices lo ctuninc"- the onrt that section i'<\ had not

U'cn contravened.

SeCIIIITIKS IXlkKI! .SlH TIO.N 74 OF TIIK BaNK .XCT.

Qni'sdim '>!>.;.—A hank pives credit to a ^'rain luiyer.

and arraufres, for his convenience, to cash his j;rain tickets,

takinj; a note and security under si'<tioii It covering the

grain, whenever the aniount paid reaches a certain sum.

Would it 1m> iM'st for the hank to opn two accounts, one for

the grain tickets paid, to Ik> credited with the pHHceds of

notes wli"n s»>curity is taken, the other for credits for pro-

ceeds of grain sold, and dehits showing the application of the

priueeds of the grain mi the notes? Would the seiurity in

such a case he valid?

Ansirrr.—There might he some advantage, in the way of

keeping a fuller record of transactions, in having two such

acjounts, hut we do not think hat tlie validitv of the secur-

ity would 1m' affected thcrehy. one way or the other. That

depends on all the facts in coniiedion with the account, and

tif mere division of the entries could not make any dif-

fen -nee.

The payment of the customer's grain tickets, a.ssuming

that h.> ha> not pro\ii|cd niuney in advance for the purjwse.

constitute^ the loan, which is afterwards ,. Iw secun-d hy

assignments uiirlcr Mction : I. Ft is therefore essential that

.
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before paying any grain ticketo the bank should Iwld from

the customer a » rittcn promise to give security,

SeCUUITY INDER SECTION 74 OF THE BaNK AcT.

Question 596.—\ bank agrees to make an allowance to

Brown Bros, on the security of hogs. The hogs are the

proixrtv of the firm, but are in iMissession of Robert Brown,

one oftla' jmrtners. Should the assignment under sec. 74

of tlu' liaiik .\. t Ik- taken from KolH«rt Brown or from the

firm?

Answer.—T\w assignment iiust be taken from the owner

of l!>e ROo<l8. in thii» instance from t!ie firm of Brown Bros.

It is not necessary that the goods should Iw in the owner's

possession in order to validate the assignment, but the name

of the person in whose possession they are should l)e men-

tioned, as also the place or i.laccs where the hog» are kept.

Secubities I nder Section 74 ov tuk Bank .\rT.

Question oti:.—Van & company having u Dominion char-

ier '.K)rT0W on the security of goods under section 74 of the

Bank Act without limitation as to the amount?

^„,,„.sr.— If the company is incorporated under the

Companies.' Act. aii.l gives its own promissory not^-s witii

stHuritv under swtion 74, there would seem to be no limit

to the amount which it mav l)nrrow. See amendn\ent to

the Companies- Act. cap. v'7, 18!>7. If it shoul.l borrow

in any other way, as for instance by overdraft. t!u- Imita-

tion in the Act would apply.

If the company iuis a sjwcial charter, its power to Iwr-

row wouUl >\i-\mu\ on its owu charter, or the general law if

no siM-cal provisions as to borrowing were containml »a the

charter.

Secluity iNUKii Seition 74 OF the Bank Act.

Qucttion .->0S.—\ l>ank advances money to buy bides,

taking security on the same under section 74; the bank and

the customer "agree that the latter may manufacture them

PS'
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into gloves without prejudiw to the bank'g «ecurit>. Will
the bank's security cover the gloves whil.- in process of manu-
facture or after completion, or would it Ih- n-n-essary to take a
chattel mortgage to protect the bank?

Amwer.—\\e think that under section Tfi of the Bank
Act an assignment or securit\ under wction ?4 would con-
tinue to cover the goods described in it .luring the process
of manufacture, and would hold the munufactured goods
after the completion of the same.

A chattel mortgage would not improve the matter unless
there were some irregularity in the security under section
T4; thi' assignment umler .section T4 could only in the cast-

mentioned be attacked on the score of its validity under the
Act, and in a simple t-asc such as you put that risk should
iimoimt to nothing.

Secubity under Skctiox 74 and Chattel Mohtoaoe Acts.

Question 599.— \n section "ii of the Bank Act a lien

acquired by a bank on ships is subject to the law of the
Province. Xo mention of the Provincial laws is made in

section 74. Must security taken under this section be re-

gistered, if the Provincial laws require such registration ?

Answer.—:iio. Tiie powers given by the Bank Act under
section 74 override any provisions in the Provincial Statutes
respecting the registration of liens.

Security under Section 74 of the Bank Act.

Question 6(K).—A bank has made advances for which it

holds security, under section 74. on logs on the banks of a

certain river within a d?.'fined timber limit. Tlie logs have to

be removed in the s]mi\g. Should the hank at the time of

making the loan take a written promise to give security on
the logs when thoy iiave been moved down the river, or will

it be sufficient to iiavc an endorsement on the original sesur-

iiy to the effect that the logs therein de8cril)ed are now in

a certain boom and held to the i.r.l.r ..f the Imnk?

11
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.lH*f/f»-.-The bank's righto to hold the logs ai> -.'.iirity

ih lint iiir.xti'd l.v tlu-ir ruinuvnl, and no other or further iecur-

itj is necewary. A statement to tlie effect that the >«« are

now stored in n ••rlain Utoin might Ir" useful as .Mdent-e.

l,ut other .redil.le evideiic' w. ild serve as well. We do u-t

think that any ^U^teIlRut of tl>e kind should be endorsotl

on tlie security itw-lf; the less titat i>. interfered with the

U'tUT. It should l.f borni in inind that the original dc-

«ii|.lion must !«• ol sueli a nature as to enable the bank to

identify the logs, -ven altli..u};li tli»'ir loc-ation ><hould Ik;

ehanged, and if a>y » nange takes plaee in the location of the

l.,;:s tiie bank should be put in possession of evidence of the

iliange.

SkcI KITY I NUtK SECTION 74 OF THK BANK AfT—SUBBTl-

TUTIJI OhaIS.

Question 60/ —In the caw of an advance secured bv a

p|,..lj:'e of grain, under s."clion :4. would the seeuril' h«)ld

g.HKi ngaiiif't a si-i/ure by the sheriff under execution, if the

pre. ise jirain on which the advance was ma<le had been re-

moved, and other grain of a like cliaracter rtubstitutwlr What

decisions have b*H'n given on the subject?

l„,,„f,-._Xo .ase dealii'g directly with the point has

come up, luit the following cases In-ar ujion it: Bank of

Hamilton v. Xoye >liiiiufacturiii>r Company. ! Oui. »>:U ;

lt<. (ioodfellow. 'iriuk-rs Bank v. (i...Hlf.-How. I'J Ont. '^'.M'

;

Uado V. lloifraii. .':$ V. C. C. P. 524. It is difficult to say

wliat view tlie court* would lake in a case of substitution

iiii.ler section T ». but if you are able to examine the casi'S

,|iiot.d you will probably Ik- able to 8e«- to what exUnt the

ccHirts would lie likely to attach the security to the substi-

tuted jrrain in the cast- you mentiim.

Waiuiioim: Hmkmt Skii hitv AryiiuF-n kou ax Ovkh-

IlKAKT WITIKMT A " WltlTTKN I'KOMISK."

>Jm'sli> II iii)J.—.\ I ustomerV account lias Ixt'n overdrawn

for some days, an a.lvance by way of o«, iralt having Ih-cii

grante.1 witliout having a written pioi,.i'.' to give security.
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If a not« b Hub^i-iiuently diatountt'd, with a warehouKi" rt-cfipt

attachwl for the puriHwo of L-ovt-riiiK the ovi-nlraft, i» the
hank's title to the warehouM* reecipt )JO«kI ?

Amtwer.—On the hari' Htateinen* of faetg liere Bubinitted
we would think that the warehmse it^i-ipt haH not lieen

vali.ll.v ae.|uire«l. It wuh not atiiuirwl when tlie loan wan
maile. and there wan no "written pronuHe" to vafidatc a
transfer after the loan had JH-eii nia«le.

WAKKIIOlrtK I{K( KIIT Foi(M8.

QueMion mA.— U the followinjf form of warehouge re-

ceipt k'xmI from a hank'n point of view? It ilitfern nialer-

iallv fn>m the tisiiai Iwnk form

:

' IM-eived in store from A.B., rt.l jarp- ilieese marked
'•'ir to l»e delivered to the order of A.B. to Ih- endorwMl
" hereon.

"Blanktown, isth Aiijrnst. 1H!»!>. ('. D. & Co."

AMirer.—\\\' tliiiik this \» a valid form of rccvipt. The
[Miints in which it dilfers from the form iidiially emplov»Hl hv
ItankH, as for example ' rej,'ard to a statement of tiie plaee
where the jcocmIs are stored, or that they an- to U- held until

delivery pursuant to order, are not essential.

W.vKKnoiHK Keckipts.

Qiii'slion fli>J,.—\. a resident of Ontario, sells to B a
<|uantity of jroo<ls whit h B duly pays for. hut asks A to kwp
for him until they ar.' rei|uiriHl. B sHl»sei|Uently wishes to
Ijorrow on the w-curity <if the floods, and A jrives him a wan*-
hous»' nwipt for them, fan a hank, hy lendinjr money on
tlie security of this warehouse rweipt, ae(|uire a j;tH)d title

to tin- i)ro|x'rty. or woidd there In- a flaw in it owinj; to the

fact that the sale had not U-en aeeotnpanied by a change of

possi'ssion? .\o hill of sale was given.

.4n.'(Hrr.—I'nder the Ontario Statutes resiK-eting Bills

of Sale and Chattel Mortgages, a sale of g<iods unaccom-
panied hy delivery or change of pos.session would not Ix^ good

C.B.P.-.'il.
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as against creditors of the vendor, unless there were a re-

gistered bill of sale. The bank in the case stated would

acquire the purchaser's title, that is a title subject to the

above defect; good against the vendor, but not against the

vendor's creditors. Of course as a basis for an dd\ance, this

might be all that the bank requires.

Warehouse Receipts Issued by a Limited Liability Com-

pany.

Question 605.—Are warehouse receipts given by a lim-

ited liability company legal? If so, who would be respou-

aible if the receipts contained misstatements or were issued

in fraud?

An«u;cr.—Such warehouse receipts would be legal if the

powers of the company under its charter were wide enough

to enable it to issue them. We could not say who would be

responsible for the misstatements or fraud without knowing

the circumstances. Each case would depend upon the cir-

cumstances surrounding it.

Warehouse Receipt for Grain, etc. Provincial Laws

Limiting Right of Pledges to Hold.

Question 606.—The Quebec Statutes provide that where

'

a warehouse receipt or bill of lading for grain, etx:., is held

as securitv, such grain, etc., shall not be held in pledge for

any period exceeding six months. Does this provision affect

banks ?

Answer.—The rights of banks in this matter are gov-

erned bv the Bank Act, which no longer limits the time

during which grain, etc., may be held by the bank as secur-

ity. The provisions in the Provincial Acts on this point do

not affect banks.

Warehouse Receipts, etc.. Signed by Attorney.

Qvestion 607.— (1) Do banks take warehouse receipts

or assi<ininents under section 74 of the Bank Act, signed by

attornev ?
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(2) If the goods were made away with, could the prin-
cipal be prosecuted criminally?

Answer.- (l)\Ve think it is the practice of banks to
take warehouse receipts or securities under section 74 given
by the customer's attorney, and that such practice is proper
and necessary.

(2) The customer would be liable crimmally for doing
away with the goods, unless he was unaware of the fact thit
his attorney had given security to the bank. The attorney
would also be liable criminally if he personally should dis-
pose of the goods improperly.

Warehouse Heceipts Givex undeb Ontario MrRCANxiLE
Amendment Act.

Question 60S.—A private banker acquires security on
wheat in the owner's possession, by a warehouse receipt which
is valid under the Ontario Mercantile Amendment Act. The
private banker thereupon endorses the receipt to a chartered
bank as security f r an advance. Is the bank's security good,
and, if not, how can it be made good ?

Answer.—The bank would not, in such a case, acquire
any rights in the wheat. It can only get security on goods
in the owner's possession in the manner authorized by the
Bank Act. If the owner in the case mentioned were a person
authorized to give security under section 74, the bank could
make him a direct advance, on the endorsement or guarantee
of the private banker, and take direct security under sec-
tion 74.

Acquisition of Warehouse Receipts or Bills of Lading.

Question 609.—Which do you think is the preferable
method of acquiring title to warehouse receipts or bills of
lading; a transfer by endorsement of the party to "whom the
goods are deliverable, or a provision in the warehouse re-

ceipt or bill of lading making the goods deliverable to the
order of the bank?

Answer.—We do not think there is any difference in the
effect of the two modes of acquiring title.
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Witnessing Sionatuhe.

Question 610.—Is it wholesome practice for the officials

of a bank to witness the signature by mark of a customer

on a voucher for the withdrawal of a deposit?

Answer.—It is better to have an independent witness,

but this may not always Ije practicable. The teller who paxs

the items should never be permitted to sign as witness.

Witnessing a Signature by Mark.

Question 62/.—What does witnessing a mai.'s mark

imply, identification of the man, or merely that the witness

saw the mark made?

Gnawer.—Where the person making the mark is de-

scribed in the document, the witnessing of his signature or

mark implies prima facie that the person signing or makmg

the mark is the person descrilHjd in the document. For

instance—if he were described as John Smith, lumberman,

of Ottawa, the implication would be that the witness saw a

John Smith, lumberman of Ottawa, sign or make his mark.

The implication would not be conclusive; evidence would lie

admissible to show that the person actually signing or mak-

ing his mark was not the person described in the document.

If the person be not described in the document, then the

witnessing of his signature or mark merely implies that the

witnrss saw the signature or mark made by an individual

of that name. The identity of the individual wirh the per-

son claimed to be a party to the instrument would have to be

proven.

im
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RULES AXP REGULATIONS RESPECTING CLEAR-
ING HOUSES.

Made ix PrnsuAxcE of the Powers Contained in the
Act to Incorporate the Canadian Bankers' Asso-

ciation.

1. The chartered banks doinjf business in anv city or

town, or such of them as may desire to do so, may form them-
selves into a Clearing House. Chartered banks thereafter

establishing offices in such city or town may be admitted to

the Clearing House by a vote of the members.

2. The Clearing House is established for the purpose

of facilitating daily exchanges and settlements between banks.

It shall not either directly or indirectly be used as a means
of obtaining payment of any item, charge or claim disputed,

or objected to. It is expressly agreed that any bank receiving

exchanges through the Clearing House shall have the same
rights to return any item, and to refuse to credit any sum
which it would have had were the exchanges made directly

between the banks concerned, instead of through the Clear-

ing House; and nothing in these or any future rules, and
nothing done, or omitted to be done thereunder, and no fail-

ure to comply therewith, shall deprive a bank of any rights

it might have possessed had such rules not been made, to re-

turn any item or refuse to credit any sum; and payment
through the Clearing House of any item, charge or claim

shall not deprive a bank of any right to recover back the

amount so paid.

3. The Annual Meeting of the members shall be held en

such day in each year, and at such time and place as the
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members may fix by by-law. Special meetings may 1)0 called

by the Chairman or Vice-Chairman whenever it ma., be

deemed necessary, and the Chairman shall call a special meet-

ing whenever requested to do so in writing by three or more

members.

4. At any meeting each ^mber may be represented by

one or more of its officers, but each bank shall have one

vote only.

5. Al every Annual Meeting there shall be elected by

ballot a Board of Management who shall hold office until the

next Annual Meeting, and thereafter until their successors'

are appointed. They shall have the general oversight and

management of the Clearing House. They shall also deal

with the expenses of the Clearing House, and the assessments

made therefor. In the absence of any member of the Board

of Management he may be represented by another officer of

the bank of whicl, he is an officer.

6. The Board of Management sk.ll at their first meeting

after their appointment, elect out of their own number a

Chairman, a Vicc-Chairman, and a Secretary-Treasurer, who

shall perform the duties customarily appertaining to these

offices.

The officers so selected shall be respectively the Chair-

man, Vice-chairman, and Secretary-Treasurer of the Clear-

ing House.

Should tho bank of which the Chairman is an officer

be interested in any matter, his powers and duties shall,

with respect to such matter, be exercised by the Vice-Chair-

man, who shall also exercise the Chairman's duties and

powers in his absence.

7. Meetings of the Board may be held at such times as

the meetings of the same may determine. A special meeting

shall be called by the Secretary-Treasurer on the written

requisition of any member of the Clearing House for the con-



ayADiAy BAXKiyo practice. 369

sideration of any matter submitted by it, of which meeting 24
hours' notice shall be given, but if such meeting is for action
under Rules 15 or 16, it shall be called immediately.

8. The expenses of the Clearing House shall be met by
an equal assessment upon the member?, to be made by the

Board of Management.

9. Any bank may withdraw from the Clearing House
by giving notice in writing to *^e 'nairman or Secretary-

Treasurer between tiie hours of 1 and 3 o'clock p.m., and pay-
ing its due proportion of expenses and obligations then due.

Said retirement to take effect from the close of' business of

the day on which such notire is given. The other banks shall

be promptly notified of sucli withdrawal.

10. The Board of Management shall arrange with a

bank to act as clearing bank for the receipt and disbursement
of balances due by and to the various banks, but sucli bank
shall be responsible only for the moneys and funds actually

received by it from the debtor banks, and for tL i distribution

of the same amongst the creditor banks, on the presentation of

the Clearing House certificates properly discharged. The
clearing bank shall give receipts for balances received from
the debtor banks. The Board of Management sliall a ^o

arrange for an officer to act as Manager of the Clearing

House from time to time, but not necessarily the same officer

each day.

11. Tlie hours lor making the exchanges at the Clearing

House, for payment of the debit balance? *o the clearing

bank, and for payment out of the balance e the creditor

banks, shall be fixed by by-law under clau.- . On comple-
tion of the exchanges, the balances due to or by each bank
shall be settled and declared by the Clearing House Manaj^er,

and if the clearing stiitements are readjusted under the pro-

visions of these rules, the balances must then be similarly

declared settled, and the balances due b\ debtor banks must
be paid into the clearing bank, at or during the hours fixed

by by-law as aforcsaid, provide^ that no credit balance, or



'MiM\

870 CAVADIAS BAyKINO PRACTICE.

portion thereof, shall be paid until all debit balances hav.«

been received by the cleariiig Imnk. At Clearing Hous»-«

where balances are payable in money they shall be paid in

legal tender notes of large denominations.

At Clearing Houses where balances are payable by draft,

should any settlement draft given to the clearing bank not

l>e paid on presentation, the clearing bank shall at once notify

in writing nil the other banks of such default: and the

amount of tlie unpaid draft shall be repaid to the clearing

bank by the banks whose clearances were against the default-

ing bank on the day the unpaid draft was drawn, in propor-

tion to such balances. The clearing bank shall collect the

unpaid draft, and pay the same to the other banks in the

above proportion. It is understood that the clearing bank

is to 1)0 the agent of the associated banks, and to be liable

only for moneys actually received by it.

Should any bank make default in paying to the clearing

bank it* debit balance, within the time fixed by this rule,

such debit balance and interest thereon shall then be paid

by the bank so in default to the Chairman of the Clearing

House for the time being, and such Chairman and his suc-

cessor in oITice from time to time shall be a creditor of and

entitled to recover the said debit balance, and interest thereon

from the defaulting bank. Such balances, when received by

the said Chairman or his successor in office, shall be paid by

him to the clearing bank for the benefit of the banks entitled

thereto.

12. In order that the clearing statements may not l)e un-

necessarily interfered with, it is agreed that a bank objecting

to any item delivered to it through the Clearing House,

or to any charge against it in the exchanges of the day, shall,

before notifying the Clearing House Manager of the objec-

tion, apply to the bank interested for payment of the amount

of the item or charge objected to, and such amount shall

thereupon be immediately paid to the objecting bank. Should

Biich payment not be made the objecting bank may notify the

Clearing House Manager of such objection and non-payment,
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and hf ghall thfreuiwn deduct the said amount from the
settlinjr rtheeu of tin- banks conn'rnc<l, and readjust tlie

clearing statements and ditlare the torrwt balances in con-
formity with the changes so made, provided that such notice
shall Ik" given at least half an hour In'fore the earliest hour
fixed by by-law, as provided in clause 11, for pavment of the
balances due to the creditor banks. But notwithstanding
that the objecting bank may not have so notified the Clear-
ing House Manager, it shall be the duty under these rules
of the bank interested to make such payment on demand
therefor Iwing made at any time up to 3 o'clock; provided,
however, that if the objection is based on the absence from
the deposit of any parcel or of any cheque or other item en-
teretl on the deposit slip notice of such absence shall have
been given to the bank interested before 12 o'clock noon, the
whole, however, subject to the provisions of Rule No, 2.

13. All bank notes, cheques, drafts, bills and other items
(hereafter referred to as "items") delivere<l through th?
Clearing House to a bank in the e.vchanges of the day, shall
be received by such bank a.s a trustee only, and not as its

own property, to Ik? held upon the following trust, namelv
upon payment by such bank at the proper hour to the ck..i
ing bank of the balance (if any) against it, to retain such
items freed from said trust; and in default of payment of
such balance, to return immediately and before 12.30 p.m.,
the said items unmarked and unmutilated through the
'learing House to the respective banks, and the fact that
any item cannot be so returned shall not relieve the l)ank

from the ol)ligation to return the remaining items, including
the amount of the bank's own notes so delivered in trust.

Upon such default and return of said items, each of the
other banks shall immedfately return all items which may
have been received from the bank so in default, or pay the
amount thereof to the defaulting bank through the Clearing
House. The items returned by the bank in default shall re-

main the property of the respective banks from which they
were rweived. and the Clearing House Manager shall adjust
the settlement of balances anew.
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A bank ic-eiving through the Clearing Houic such item*

aa aforesaid, shall be responsible for the proper carrying

out of the trust upon which the same are received as afore-

said, and shall rnako good to the other banks renpoctively all

loss and damage which may oe nufferetl by the default in

carrying out such trust.

14. In the event of any bank receiving exchanges through

the Clearing House making default in payment of ils debit bal-

ance (if any), then in lieu of its returning the items received

by it as provided by Rule 13, the Board of Management may

require the bank^- to which the defaulting bank, on an account

being taken of the exchanges of the day between it and the

other banks, would be a "debtor, in proportion to the amounts

which, on suf • accounting, would be respectively due to tfiem,

to furnish the Chairman of th- Clearing House for the time

being with the amount of the balance due by the defaulting

bank, and such amount shall be furnished accordingly, and

shall' be paid by the Chairman to the cleariug bank, which

shall then pay over to the creditor banks the balances due

to them in accordance with Rule 11. 'ITie said funds for the

Chairman shall be furnished by Iwing deposited in the clear-

ing bank for the puri)08e aforesaid. The defaulting

bank shall repav to the Chairman for the time being

or to his successor in offic-e, the amount of such debit bal' -e

and interest thereon, and the said Chairman, and his >*ucce.-

sor in office, shall be entitled to recover the same from the

defaulting bank. Any moneys so recovered shall be held in

trust for and deposited in the clearing bank for the benefit

of the banks entitled thereto.

15. If a bank neglects or refuses to pay its (tebit balance

to the clearing bank, and if such default be made not because

of inability to pay, the Board of Management may direct

that the exchanges for the day between the defaulting bank

and each of the other banks be eliminated from the Clearing

House Statements, and that the settlements upon such ex-

changes be made directly between the banks interested, and

not througn the Clearing House. Upon such direction being
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giren the Clearing House Manager shall comply therewith
i nd adjust the settlement of balances auew, and the settle-

ments of the exchanges so eliminated shall thereupon be made
directly between the bankx interested.

16. Sho id i'.ny case arise to which, in the opinion of
the Board of Management, the foregoing rules are inapplic-
able, or in which their operation would be inequitable, the

Board shall have power at any time to suspend the clearings

and settlements of the day ; but immediately upon such sus-

pension the Board shall call a meeting of the members of
the Clearing House to take such measures as may be neces-

sary.

17. Every Clearing House now e.xisting, or that may
hereafter be established, may enact by-laws, rules and regu-

lations for the government of its members, not inconsistent

with these rules, and may fix therein among other things

:

(1) The name of the Clearing House;

(2) Ihe number of members of the Board of Man-
agement and thf quorum thereof;

(S) The date, time and place for the Annual Meet-
ing;

(4) The mode of providing for the expenses of the

Clearing House;

(5) The hours for making exchanges, and for pay-

.ment of the balances to or by the clearing bank;

(6) The mode or medium in which balances are

to be paid.

Any by-law, rule, or regulation passed or adopted under
this clau-"? may be amended at any meeting of the members,
provided .hat not less than two weeks' notice of such meeting,

and of the proposed amendments, has been given.

II
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CONVENTIONS AND RULES RESPECTING

D0R8EMENTS.

EN-

Adonteil by the Council of the Canadian Bankers Abw-

ciation on the 26th F..l.r«a.y. ISW, under authority of a re-

solution pawed at . .e annual meeting of the Association,

(ith October, 1897.

"., ••
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Mode of Exdohsement.

1. An endorsement may be either written or stampd,

in whole or in part.

RKOrLAB EXDOHPEMENTS.

2 A regular endorsement within the meaning of these

Conventions and Rules must l« neither restrictiv-e nor con-

ditional, and must be so placed and worded as to show clearly

that an endorsement is intended.

If purporting to Ik. the endorsement of the person or

firm to whom the item is payable (whether originally or

bv endorsement), the names must correspond, subject, how-

ever, to section 32, sul-sec. 2, of the Bills of Exchange Act.

which is as follows:

—

"Wh''-' in a bill payable to order, fhe payee or

"endorsee .s wrongly designated, or his name is mis-

"spelt he may endorse the bill as therein descrilx'd.

" adding his proper signature; or he may endorse by his

" own proper signature."

If purporting to be the endorsement of a corporation,

the name of the corporation and the official position of the

person or persons signing for it must be stated.
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If purporting to be mail' by iome onw on Ix-liulf itl 'he

endorwr, it must indicate by word* that the person si^tninK

haa been authorized to sign; ex gr., "John Smith, by hi«

attorney, Thomas Hobinson, " or " Brown, Join's & Co., by

Thomas Robinson, their attorney," or " Per Pro. or IM'. the

Smith Brown Company, limitwl, Thoman Kobinson."

Irheul'lah Exdor> iknts.

3. An endorxement, other than a restrictive endorsement,

which is not in acconlance with the foregoing definition of

a regular endorsement, or wliicjj is so placed or wonlwl as

to raitk' do Vts whether it is intended as an endorsement,

is an irregiuar endorsement within the meaning of these

Conventions and Rules.

RKf»TIUCTIVK EXDORHKMENTH.

4. Section 35 of the Bills of Kxchunge Act defines a

restrictive emlorsenient a« follows:

—

"An endorw'iiient !.* reatr-ctive which prohibits

the further negotiation of the bill »)•• which expresses

that it is a mere auti. ity to dea' "th the bill as

thereby directed, and not u trnnsfer the ownersiiip

thereof, as for exainplc, if a bill is endorsed 'pay D
only,' or 'pay D for the acr.nt of X,' or 'pay D or

order for collection
'"

The following furtiu. examples nhall 1h' treated as re-

strictive endorsements within the meaning of tiic.-i" Conven-

tions and Rules, without prejudice, liowever. to tiieir true

character, should the question arise in court, viz. :

—

" For deposit only to credit of

"For deposit in bank to credit of

" Deposited in I)nnk for account of.

"Credit bank."
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Form and Effect of Guabantee

5. A guarantee of endorsements shall be in the follow-

ing form or to the like effect:—

" Prior endorsements guaranteed

. (name of bank)."

It may be written or stamped, but shall be signed in

writing by an authorized officer of the bank giving it.

By virtue of such guarantee and of these Conventions

and Bules, the bank giving same shall return to the^ paying

bank the amount of the item bearing the guarantee, if, owing

to the nature of any endorsement, or its being forged or un-

authorized, it should appear that such payment was impro-

perly made.

Endorsement by Depositing Bank.

6 When one bank deposits with or presents for payment

to arother bank (whether through the Clearing House or

otherwise) a bill, note or cheque, the item so deposited or

presented shall bear the stamped open endorsement of the

depositing or presenting bank. Such stamp shall contain the

name of the bank; its branch or agency, and the date, and

shall for all purposes be the endorsement of the depositing or

presenting bank, and, except as hereinafter specified no fur-

ther or other endorsement shall be required, whether the item

be specially payable to the bank or otherwise, or be payable

at the chief office or elsewhere.

Restrictively Endorsed Items.

7 If a bill, note or cheque bearing a restrictive endorse-

ment be so deposited or presented, the depositing or pre-

senting bank shall ipso facto, and by virtue of these Con-

ventions and Rules, be deemed to have guaranteed such en-

dorsement in accordance with section 5 hereof, and shall be

liable to the paying bank to the same extent as if such guar-

antee had been actuallv placed upon the item, but payment

may, notwithstanding, be refused until the restriction be re-

moved.
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iBREOl'LARLY EXDOBSED It£M8.

8. If a bill, note or cheque, bearing an irregular endorse-

ment as above defined, be so deposited or presented, the de-

positing or presenting bank shall endorse thereon the guar-

antee referred to in section 5 hereof, but payment may, not-

withstanding, be refused until the irregularity be removed.

Letters of Credit, Deposit IIeceipts, etc.

9. When a letter of credit, deposit receipt, or other item

not negotiable, and to virhich the provisions of the Bills of

Exchange Act do not apply, is so deposited or presented, a

receipt and indemnity in the following form, or to the like

effect, shall be written or stamped thereon, signed in writing

by an authorized officer of the presenting or depositing bank,

viz.:

—

" Received amount of within from the within named
bank, which is hereby indemnified against all claims here-

under by any person."

Agreement as to Practice.

10. While it is understood that in general, for conven-

ience of the depositing or presenting bank, no objection will

be made to a restrictive endorsement, or to an irregular

endorsement if the guarantee above provided for be given,

yet in view of the responsibility which a depositing or pre-

senting bank incurs in connection therewith, each bank

undertakes to make all reasonable efforts to have all endorse-

ments on items deposited or presented by it made regular in

order that its customers and the public generally may ultim-

ately be led to adopt a regular and uniform system.

It is also understood that endorsements regularly made

within the meaning of these Conventions and Rules shall not

be objected to except for special reasons to be assigned with

the objection.
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UriKade—Rinlil of brnvUiial owui-ra lo control XTa
248. LVpoait in nmof of Mary Hrown. ndininiatratrix. John

Jonn. iirtomey—Uixht to rontrol ir>4

Ltepoait rtHi>ipt, <>ndor8«'nient on. H«m- tliulornmrul.
ItrpoHit rect'ijit lout. Hw Luti.

24U-U. iH-poait receipt—Negotiability IW, ISTi, 1,17

282. Depoait receipt*—Duty of banic when loiw or deatruttion

P'"*'^ 157
203. lleixmit with private banker guaranteed by ii bank— Validity

of Kiiarantee jf^,

2.14. Withdrawnl |>iTinitte<l on a iexal holiday—Cheques aKainnl
the aauie beiuK afloat

j.5jj

255. Chequea—Hight oi liank to pay at another branch than tin-

one at which received, under letter of pro! t« |ki»

250. Depoaitor. decea)D<<l—Requirements of He<-. m of Hank .Vet. . It*!
2.'>7. UeiMMitor. detviiMctl—Funds of m Mociety at credit of 101
258. Depositor o|M>ratinK two accounts—Uight of bank to net off 1*12
25!». DepoBitor. right of bank to hold funds at credit «)f. against

unmatured obligation jjgj
2tH). I)<'pogitor under inttuence of liquor, refusal to pay de|iosit.. 1«I3

Dishonoured bill. 8«e Bill.

Dishonoured cheque. See /**c»/i.c.

-'(il. Dividends—Uight of directors to pay wiiiie ... ua
Domiciliation of biilti. See .lcctp<o«c«».

2t!2. Dominion Oovernment, business transacted for, by bankM. . . ItM
263. Dominion legal tender notes—How payable KM
2«4. Dominion legal tender notes—Payment ot, under se<'. .-|7 of

the Bank Act H(5
2tJ6. Dower—Does signature of a married woman on a note

secure her dower to the holder HJ5
2«B. Dower subject to mortgages existiuK at date of marriawe lrt«

Draft. See al»' .Uirptance, Bill. XoU, Bank Uraft.
2«7. Draft accomtmnied by bill ot lading for payment—Surrender

of documents to enable drawee to examine goods ]*H;

268. Draft, demand, with bill of lading " for payment " attached—(ioods delayed in transit i(;7

2(jiK Draft disbououi-ed—liiglit of bank tii charge a portion of
amount to customer's "private" ac<-ount. it necessary.. 107

Draft lost. See Ltst.



270. Draft—r»y •«»•••>» <»' orlgliwl nfti-r dupllMi* >• vm P«w. 'W

271. Dwft purctaiwJ from • tank -D<«th of jrclMi.«r before

delivery of draft
**"

272. Draft—UMpoDtlblhty for delay wh«n no advice rtwJv»d... 1«8

278. Draft. alBht. Wt with drawee for 48 haun— Date of

acceptance

274. Draft with bill of lading attached, negotiated by a bank—

ll«cour»! ngalDit bank If gooda not aa ordered 180

275. Draft with bill of lading atuched—Should collactlng bank

permit drawee to eiamlne gooda *"*

278. Draft with tb« amount in figure, different from that in the

body

2TT. Draft with drawee'* addreaa wrongly given—Proteat ITI

278. Draft—Wording of aame *"
Endonwment. Bee alao Vkeque.

279. Bndoraement above aignature of preceding endoraer m
280. Endoraement-A complicated caae ••••

281. "^doraement by aaalatant collactor on cheque payable John

Smith, collector

Endoraement by attorney, correct form. See fl<a««««"'«'-

Kndoraement by rubber stump. See alao Utamped SignatuM.

282-0. Bndoraement b> rubber atamp 176, 177, 178

Endorsement for accommodation. See AccommodoKon.

280. Endoraement for a company by an official. Proper form of.
.
ITO

287. Endoraement for n Arm by one partner *^
288. Endorsement forged

280. Endorspinent forged—Claims arising therefrom «W

290. Endorsement forged-When and by whom notice of forgery

^^^
must be given !"',.'"

291. Endoraement forged on a cheque-Right of drawee bank to

re<-over from laat endorser

•x.»'» EndortM-ment necessary to complete title, Missing «»

Endorsements of deposit receipts. See Depo*it ReveipU.

Endorsoraent of cheque payable to order. Bight of drawee

bank to demand. See t'*e«««.

2t»3. Endorsement on deposit receipts. Effect of ••'•'
294-7. Endorsement, Rules respecting 18o. 186, 187, aw

298. Endorsement stomp. " Pay to any bank "

J™
2!H» Endorsement—Without recourse •• *""'

:WK). Endoraement-A. B. on cheque to A. B., Treasurer, or A. B..

^^
Executor •

ij
" "

.

Wtl. Endorsement-B. B Smith on cheque payable to Mrs. A.

A. Smith

302. Endorsement-Bonshaw Creamery Co.. b^'-^ Jbe Bonahaw

Dairying Co. on cheque payable to Bonshaw Creamery
^^

Co



tVDKJ.

Qtr.*Tuts. _
wia »_j PaOK.
»B. Rndoiwmrnt — J. Hmlth on rbmiiip pajrable to Jo«*|>li

"•""h im
aw. li!ndonM.ineiit—John Hmltb, iMrrtttnr. Jonm ManafaituriUK

fo. oa cbniue ro John Smith juy
aiR. Jubn Hmiib on cheqa* to J 8

, truatw .'..'. wt
.•urn. J H on rbi^ue pajablr to M— llotol Co lid
307. John F. Smith on rb<>qiic fmynb\« to John S— ma
31*. Jon«< Mnnufacturlng < "o., per \V. .\. Joupn ,[[[ 103
•JOU. Jonva, per Smith, mtorni-y, n cheque |MyHbl*> to Jodm

perwnailjr, haudMl to bia piirtnt>r Smith, by miauk«
unendorsed—no written power of attorney jgg

310. l^dorM>m«nt—S. Jonea and Sarah Smith ou cbeiiue to order
of Stephen Jonea and SIra. William Smith—Cheque for-
warded for collection to drawee bank and protested by
the latter becauae of irrevular indoraeraent JU4

Bndoraer. See also Hurttp.
311. Endoraer—Bill charged to hia account with notice but with-

out protest
jyjj

3J2. Endoraer, Liability of, to the drawee of a cheque 196
3ia. Endorwr, Liability of, on note* payable to bearer .... lOT
314. Endoraer, Security held by— hifht of holder to benefit

thereof .y-
315. Endoraera, RigbtH of, in.er ie !..!.!.! 197
31«. Executor—Right to give power of attorney to nnother .... 196

Executors. See nlit<> Depoiit.

Executora. Authority to give renewal of a note made by
testator. See Sole.

317. Bxei-utora, Powerii aud reai'onsibilities p' igg
Executors, right of, to inveat in new I oa of bank atock.

See Bank Utock.

318. Expreas company employed as collecting agent 199
31S». Expreaa company— Delivery of money parcel tendered after

bunking houpN oqq
320. Forced cheque paid by drawee bank 20O

Forged endorar int. See Cheque and Endorseme it I.

321. Garnishment—Can salary be garnished when diawn at
irregular dates 201

322. Garnishment, Wru of. lodged with 11 bank on which a
cheque has been issued in a debtor's favour 201

823. Garnishment, Writ of. served on the maker of n note by a
creditor of the original payee a02

324. Goods sold in England by Canadian firm. \o ho drawn for
plus expen8«-»—Fonr. of draft 202

325. Grand Trunk Railway pay cheques 202
.'J26. Guarantee given to a bank for liabilities of a customer with

whom the guarantor subsequently enters into partner-
ship

20.1



I'AOE.
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327-30. Gunranteo writtpn on a bill or note M*- ^'>' - '

Guarantor. See Priniittal oiid f^iirrty.

331. Holiday-Deposit permitte.1 to In. withdrawn on a holiday.

^^^
cheques being afloat

3;G. Holiday. I^gal-Uight of bank to transact business on a

wo
holiday

Hour at which bilU may be protested. See frotc»t.

,. . , J\ri9

333. Hours, Banking
.^^^^

334. Hyiiotliecation of goods to banks • • • • -

^^:,. Identification of the payee of a checju^Liability of a bank

for refusing to pay without identification ^J"

330-7. Ideutitication of the payee of a chequi^Kesponsibility of
^^

the iwrty identifying " ' " "

338-41. Identification of the payee of a cheque-Right of^J""^^*"
^^^

require, etc "
'

.,, -

•M2. Index number—Meaning of same -
^

:M3. Individual using tri. -e name ~^^

344. Insane depositor

Insufficient funds for a cheque. See iheque.

34r>. Insurance and assurance "

•i4« Insuranc-e certificates accompanying bills of lading -"J

347'. Insurance on hyiK)thecated goods-Should the bank require
^^^_

transfer of insurance "

M». Insurance on hypothecated goods-Insurance under ware-
^^_

houseman's treneral poficy

34i». Insurance payable to a bank "as its interest may appear
.

-.IS

.%%(). Insurance iwlicies as collateral security ••••• -

;$.%!. Insurance ,K,li.ies on hy,H.thecated goods-Transfer of i«l.-

cies or hypothecation of goods without consent of insur-
^^^

ance c-ompany
~

3.")2. Interest. liCgal rate of
"

'

Interest, note payable with, failure of bank to collect in-

terest. See 'Xote. ^
3.-N5. Interest on daily lMl,-.nce--Metli.xl of computing

--J
3.-4. Interest. The Act respecting ~

^

.H.",. .Joint deposits—Uoth depositors deceased • • • • —
3.5<i. .Joint deposits—By executors • ; •

•

3.-.-. Joint de,K,sits-l'«.tnership acxouut-Uights of """'^'"'^
^^^^

partner '
' "

'

3.-KS. .loiut deposits. Su.cession duty on. in event of <leath of one
^^^

of depositors ."
"

"
'

3.51MW. Joint dep«sit»-Survivors right to deal with 'i^^'-
,^^

227
3W. Wording of 1 lie account •

;
•/

Joint stock companies. See also Companies. Jotnt Stork

.3»;.'-,. Joint stock .onipanies-Authority of office.-s to accept bills. .28



:Ms«i.

•Ml.

3»W.

.•«K».

.•!"<».

.•J71.

;{74.

.•;7i;.

377.

:i78.

37!>.

3»>.

nsi.

3.S2.

.T8;!.

;{.S4.

nsr..

.ISO.

.•W7.

.188.

.TJH*.

:{!>2.

3SM.

3!>r..

iA7>£j:. 391

;ktio.\.
l.j^uj,.

Joint stock compuDifH, HjIIm of, A<'<>t>|>tt>(l by niturneyH nod
ofli»t>rB 228

.Joint sto<'l{ coinpiinicH—I.,imitntion of horrowinK iWA-ent.. 23(t

Joint Mtock conitNinies. Notes given by. form of 'ZU)

Joint stock c-ompnnies—I'owers of otiiri-rs 231
Joint stot'k loniiinnics—Transfer of shares without directors'

<i>nsent 231
Jurisdiction. A question of—\Mien in doulit pay nion«"y into

< "ourt 032
Ix-cnl Holidays. See Iloliilaj).

I-ecnl tender. What is a 232
liegnl tender notes. See Dominion Lrijiil Tiiiilfr Xotr.H.

Leiirrs of credit—Transferability 2.'!3

I-elters of proliiiti'—Duty of bank in connection therewith.. 2.'?3

Inability of <-(dIectlii^' asent — Endorser to drawee of a

clie(|iie. See J'liilnrxi r.

TJen notes 2:',4

Men notes in the .Sort li- West Territories 'Siii

IJfe insurance policies as security 2.*>.">

Life insurance p<>li<'ies issued by Friendly Societies 23r>

Kimited liability companies. See also Cominniii. Joint Stork

f'oniitaiiy.

Limited liability companies—Notice addressetl to without
addition of word " limited " 23<!

Limite<l liability companies. KeKistrntion of. and returns to

( Jovernment 23ti

Limited liability companies—Vse of word "limited " on
bills of ex<>lianse 2.^7

Ix)st chefpie. See t'hiijMi'.

liOst deposit receipts—Should depositor be required to fur-

nish a Imnd 2o7
Tx)sf drafts—Is purchaser entitled to demand n duplicate?.. 2.'!7

I-ost note, with endorsement, not presented for payment nt

maturity 2.18

AFarked cheque. See i'hrqnr.

AIarrie<l woman—Hank account in si)insrer's name 2.'!0

>rarned woman—Control of her separate estate 230
Married woman in Province of Quebec-. Rill payable to .... 240
Married woman—Wife's endorsement invalid in Quebec. . . . 241
Married women. Documents payable to. in nmiden names... 24."

Married women in Quebec—Hank deiKtsit 24."i

.Marrie<l women in Quebi'c—Right to operate bank account. .
24.">

Married women—Powers of attorney given before marriage. 24<>

Marrie<l Women's Property Act—Its effect on contracts by
married women 24t>

Marrietl women's separate estate—Signature on a note binds
(be estate 247



ogj, INDEX.

Question. „ '

3J«. Material alteratiou—Cheque to " order " altered to ' bearer

by drawer after being mark«l -*'

3U7. Minimum free balance—Agreement to maintain same 1J4»

308. Minor, deceased, Deposit in name of -^j

300. Minor. r)ei«)»it in name of -

400. Minor, Power of attorney in favour of '-^^

Missing endorsement. See Endorsement.

401. Money found in public department of a bank 2nO

Money orders, Bank. See Bank.

402. Money parcel, delivery . ,
tendered by express company.

^^

after banking hours |

-•*^

403. Money parcel, n-ceipled for, by express agent in bank's own

ofiSce "
,

251
404. " Mrs." prefixed to signature

4l>5. Municipal accounts—Must treasurer's account be kept at a
^^ ^

chartered bank " "

406. Municipalities—Borrowing powers o£ Ontario 252

407 Municipalities—Powers of same to tax banks 2.>3

408. Municipality—Cheque issued by treasurer-Instructions to

stop payment given by councillor 25*

400. Negligent persons—How should they be dealt with 254

410. Negotiable instruments—Form of same 25o

411. Non-negotiable instrurents "^
412. N. Y. Exchange, Cheque payable in 2oO

413. Notarial charges *

Note. See also icccptoncea. Bill, Cheque, Draft.

Notes. See also Bank Note*.

414. Note bearing interest from date of note until paid—EUte

collectible after maturity 258

415. Note containing pledge of security 259

416. Note crossed " given for patent right " and payable at office

of maker's' bankers "**

Note delivered without endorsement. See Delivery.

417. Note dated on Sunday -

"

418. Note demand, with an endorser, held as collateral security.

.

261

419. Note drawn payable to maker and endorsed by him 261

420. Note—Effect when made payable "with bank charges".... 26S

421. Note endorsed by H. " without recourse "—Suit brought in

name of B. by subsequent holder 261.

422. Note endorsed by maker, who assigns for benefit of creditors 2t)2

423. Note endorsed, lost in mails and not presented for payment

at maturity
'^"*

424. Note endorsed with waiver of protest, and paid by B. at

maturity, marked paid by holder, and after re-circulated

by B ^



INDEX.
393

QtJKSTIOK.
p^^^

425. Note form with engraved figures 189 .—Alteration (o litOO
—Held as collateral allowed to run past duo without
notice to endorser .>^^

426. Note—Hour at which it may be protested. See Protett.
427. Note in iavour of a bank, no place of payment specified. . . . 265
428. Note, joint and several, charged after maturity to the

account of one of the makers—Rate of interost charge-
able for time overdue ota

429. Note, joint and several I'ayable within 30 days of deiniind

"

of payment 266
430. Note, joint and several—Presented ot the bank where it is

payable and where one of the promissors has an account
in funds

2(j»5

431. Note, joint and several—Itight of bank to charge to account
of one of tile promissors •>([i:

Note lost. See Lott.

432. Note made by a firm and guaranteed, or endorsed, by the in-

dividual partners, or vice-versa ^67
433. Note—Maker deceased, executor's authority to renew 267
434. Note—" No protest " instructions in letter enclosing note,

but not attached to note itself 267
435. Note not always discharged by the surety's payment thereof 208

Note of deceased depositor, bank's right to hold funds
against. See Vepontor.

436. Note oi third party discounted for customer, who assigns
for benefit of creditors—Ranking on estate 268

437. Note on which promissor and endorser both bankrupt

—

Ranking rights of holder 209
438. Note overdue, with two promissor* . ;• Id as collateral to re-

newal note taken from one of tne parties 270
439. Note payable at a branch bank, branch closed, and business

transferred elsewhere oyj

440. Note payable at payee's office—Death of payee 271
441. Note payable " on or before " 1st July 272
442. Note payable to John Smith without words "or order" or

" or bearer "
272

443. Note payable to a named payee, endorsed before delivery to

payee 272
444. Note payable with interest 272
445. Note payable with interest—Failure of bank to collect in-

•''•est 273
446. Note past due—Right of holder to interest if not mentioned

in the note 274
447-9. Note, Renewal of, without surrender of original note. .274, 275
480. Note—Request for payment sent to maker in uusfaled

envelope 275
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3!)4 INDEX.

yi'KSTIOX.
I 'AGE.

4.''il. Note siKDtHl by two of three ezeoutora 276
4.">2. Note with date nnd place oi paynient blank 276
453. Note with joint nnd several makers 276
454. Note with memoruDdum attached atatinK purpoiw for which

given—Xetcotiability 277
455-7. Note with two makers, one beiuK in fact a surety—Uigbt

of surety to compel suit 277, 278
4."»8-!t. Xcile with two or more makers rcuewe<l without i. c of

the names, old note beintt retained. See also Sotf
Orrrdiie 278, 27!t

4lj<). Note with two or more eudorsers, discounted for last en-

dorser with waiver of nut ice, protest, etc 271)

4»il. Note without the i)ayee's endorsement preseuled for pay-

nii-nt 27»
462. Notes and acceptances charged to a customer's saviUKS

bank account at maturity without special authority.... 280
4iiS. Notes embodyiu); a contract respecting shares lodged as

security for payment _'il

404-ti. Notice of customer's death 281, "82

4ti7. Notice of dishonour 28."!

4(!8. Notice of dishonour sent to endorser by letter 283
4«l». Notice of dishonour when maker of note is also endorser. . . 28."$

470. Note addressed to a limited liability company with word
" Ltd." omitted from address 284

471. Notification of obligants on bills dicounted or taken as

collateral security 284
472. Noting dishonoured billg 284
474. Partial payment of a bill—Should n bank accept 286
475. I'artial payment endoised on a cheque 287

I'artially destroyed notis, redemption of. See Bank Notes.

476. I'artner, Surviving—Itight to operate firm's bank account .

.

288
477. I'artuers, Liabilities of 288

478. I'artnership deed, Restrictions in, whether binding on a

bank without notice 280

47!>. Partnei'ship, Non-trading—Individual liability on paper dis-

counted for firm 289

480, I'artnership, Non-trading—Liabilities of partners' 2!»1

481. Partnership—Note given by trading firm—Obligations of the

firm and the partners individually 202
482-3. Partnershii)—Power of attorney signed by one partner. 202, 21)3

484. i'artnershit)—What constitutes same 204

485. Paid clie(|ues—Can a bank retain 25)5

48ti. Pass books, current account and savings bunk 2t)5

487. Pass books sent by mail 29«!

488. Past due note with two promissors held as collateral to re-

newal note taken from one of the parties 21M>



/\DEX.
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QfFfSTION.
I".\<)K.

480. I>nj inpiit in .>rror—Should nmount be rffiiiKlH
. a»7

4flO. Pii.vin.-nt of n <1ppo«iifor'« biilnnc.- made on ii !.>(tnl holidny.. IC'j
4ftl. rn.vmpnts—I)pbtor-» richt lo hnvo a iwiymonr npplied on a

'

Hpecified portion of his indebtednem -Mtn
4ft2. IVriH-tnal ledfters

^^f^
4ft3. I'liu.. ..f |,„.vm.>nl of a hill—Blank form of a.-.-eptancf pm-

'

vidinK for pincp of pa.vmpnt oOO
PIfdBPR of soofls. .«(.•.• Wnrrhoiitr Rrrriptx. rtr.

4!»4. l'o!itdntp<l nrt-ppfanop
.jfH,

n.",. PoKidiitPd blllH. nisoonnlinE ;^^
4W. Poupr of attoiiicy sivpn by a woman bofor,. hor mnrriaitp. . 300
497. Powpr of attoiii-y in favour of bank offirprs anthori^ing

thPin to transfpi- stock in the bank 3()1
4!W. Powpr of attornpy in favour of a minor

[ .ttkJ
40f). Powpr of nitorripy—.T. Blown frndins as .T. B. & Co. si«n«

power of attorney .T. Brown ".
. 302

nOl). Power of attorney siRnpd by one meinlH^r of a firm
.-{((i*

.'.<»1. I'ower of attoriipy to attept a bill in favour of bank
maiiagpr

—

i iniission to accppi
;;(^{

.-502. I'<»vpr of attorney to accept bills—KiBh. of bank of domi-
ciliation to reiiiiire ImlRment of iM.wer of utlompy ;!»h

Powpr of attorney 10 ap.ept bills. .>:iKn.xI l.v an attorne.v.
See also Bill

I'.)wpr of attornpy without the signature of ,1 witness.
rKta. PreKx " Mrs." to si^-nature ^^
•".114. Pr.s..ntation by mail. Hills re<iuirin« :UH
r.<i.-.-<!. PrPsentation by .nail, Bills rP,|,iirinK-Powpr of attorney

'

to neeept, sisned by odp partner for ilie lirm :!(».-.. :!i>7
n(t-. IVesentation for a<-,r|,taue.—Timp in whi.h u, b,. made.... .-{OT

Prespntation for ))aympnt. Sep als rhn/iK;
r^>S. Presentation for payni.Mt-Neglect to present on date of

iiifitiirity
^

act. I'rpsentation for pa.vii ,1 pxpuwhI bp<-aHse of
drawee

request of
•

•

30!

»

Prps.ntati,,ii of cliequ. ,. rheqiir.
mo-n. Principal and acent- .v.n.unt of company operated in the

name of porr.n.,,iy',j iiarpnt
g,^^

r.12. Private bank, Trust funds dp|,osi|pd in "

.^ ^ . ! ! ! . :no
r>l.n4. Private bankers .mployed to collect bills .. . 310
-.1.-.. Private bankers- .-<..•. 74 of rlie I!m„|< a.I not 'applii.-il.'lp

Pioinissory note. .Sp,. \„ir,
r.liMT. Pi-.,iPst—H„ur at wliiili protest may Im- made
TilS. Proi.vi- Hour lor prpspntmpnt ... 010
ni<t. Pi„„.sl ni bills '.'.'.'.'.'.'.'.'...'.

Slit
."CM. I'lo'.si— Krror in iiotic..

311

312

.31-'. 31 i

r. V.

!•' illcl.-pj irovprnmi'ni lipijiips

IN to iilacp of presentment •.\^:\

IM
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522. Itnilwiiy rftviptw—Tlu-ii- vnluf "
''

UniMHl chwinc. S«»f Chrqiie.

rwhIIwI bill. Sw am.

Ued.-mi.tion of Ctinadiiin bunk li.. -. Sw Hank .Vof««.

rax Refnmil to imy moii^y lo (I.MM«it..r ii..<1.t influ^n.v ..f li-in-.r. ril.T

rci. Refusal to |>ny cuBtonier'd thniiu- for which thuro iir.' fiinils. MH

Renewnl of uolf wilhoiit siirrendt-r of old not«'. See S<il<:

RfturuMl items. S«'e Cliiiriiiy Hoiim HuUk.

Tia\. \V\v\iV of blink to i«'t off nn ovenlu.' not.- of deifiix.-d dnblor

flKainst deposit made by bin e.xecutorfi Hul>H.<lueiHly to

his death
^*'_J

527. UitfhtM of boUler of a <h:Hiue auainst the draw.>e bank 31"

,'i2S ;». Ilult'M respecting endorsementH ^^"- •"!

KM). SaviuK bank receipts—I'ayment to lioliler •*''•'

KW. Savings bank—Ise of title by a loan company •KM

:iii. ^^e<•lion •><» of the Bank Act '-"'

SKt. 8e«urily Kiven by a i>romiBi«)r lo an accommodation endorser

of a note—Riifht oi holder of a note to benefit •"•-'"'

5a4 Scurity lieM by a private Uinker iM-rtaininn l.. nous li.lur.l

as collateral with a bank— Uiijht of latter to benefit of

O— I

security

fi33. Security lodjseii by promissor of a note—Payment of note

by an endorser— Iliiiht of latter to said security '—

KVy. Security—MortpiKe taken by bank in pursuniice -f promise

made when money was advancwl
i^'*

ri;!7. Security—.Mort(:a«e taken by bank to secure <iirrent loan. '.\-S.\

-iia. Security-Mortgage taken by bank to secure new as well as
^

old advanc*'

KBJ. Security on standing timlwr -

540. Security. I'ioimm- application of -_

541 Security under Hank Act, on cattle al large on public ran<h .K..

Security under sec. 74 of the Hank Act. See Wnirh.m-

' RevvipU, .\KKiijnnirntH of Oooda.

.-42. Se.urity under se<'. 74 of the Hank Act—Advance by bank
^_

to pay bill discountpd '"_

543. Set-off-Balance at credit—Mature<l note
i|--'

544. Setoff-Balance at credit—fnmature<l note '-^^

.-45. Shareholdei-s- rights to inspect books of ,.
corporation .... 32S

|>4fi Signature by attorney. Correct form of •-

547. Signature by attorney without addition of attorney's name
^^^^

or initials
" "'

548. Signature by mark, what w itnessing implies '-•

549. Signature by mark, shoul.l a bank officer witness 33()

550. Signature of a company without name of signing officer. . .
.

:!.$o

Stam^ endorsements. See EndortemenU.

551. Stamped signatures - Not binding it atfixe<l witliout

^^^^
authority



yi'ESTlON. VmiH.
rcc Stniutp of hiinitutiiiiis ;i;n

HKi. StHtutv uf l.iniitiitiDiiN — Miirkt-il clii'iiii'' ouiHiatiiliuu fur

Htii'Mi yfiirn 3;fc»

&&4. Statute of I.iuuliilioiiH—(jueHtiou of lU'ociiiuri- lUCi

SterliDK hillx. St>«- Uilln.

RnTt. sterling driift on lA)nilcin, <'nliii'i-«l pnyahli- at 8au KraiiriHco •'t:")

IVH\. Sti'rliDK cxcliiiiiK"— Viiliii' i>r ."Sk uikI !H»-rtn.v billM battwl on
rntf for (It'iDund and iMNlay bills .'KM

M". Httx'ks, Knnk, liekl in iniKt—Tru»«t»H>H and tho double lin-

bility :t;U

5.T8. StiK'k, Bank—Towfrs of attorney aiitborixinK bank oHicialN

to trflnnfiT .Tt.'

Stork. Itank. Kijfht of expc'iitorH to invest in new i>siies.

See Hunk Sloik.

TiTit. Stock. Hunk- Sio<k in an .Xnierieau Rank tnkfn as (ie<niriiy 335

.ViO. Storks held in liiist. Transfer of 33*i

."Mil--. Stock transfers by trustees, etc :U{8. .'{.'B*

Sto)) jiayment. Si-e (7«</«c—^7op Piiymvnt.

."Mi.'}. Succession duties in Queb<'c—Hank deiiOHit :!-K)

T*'A. Sandfly. Note dateil on 34ii

Ttk'ut. Surety, security liejd by— Uit'lit of iiolder of note to benefit. 341

.VMi. Telecraidiii' instructions to " notify and pay "— .Ve^lect to

notify— Kiiibility .341'

.Vi7. Telettraiihic re<|iiest to bold funds for a clie<|Ue 'M-

.'tiS. Telejjrapbic transfers 343

'I'iine within wliicli notice of dishonour may lie iiiven. See

.Votifc of Dinhunour.

Transfer of stocks held in trust. See fitocki.

Trust .Vci'ounts. See Ihiiusit.

iik'i\. Trust companies 343

570. Trust funds deiHisited in a private bank '^43

.>71. I'nclaimed dividends—Statute of Limitations .'144

I'nendorsed note. See IJelivcry.

I'nmarked cheque. See Cheqiii',

.'72. I '. S. revenue stamps 344

573. t'. S. stamp duty—Kxpress company money orders '.Ui

574. I'upaid bill charged to endorser's acc-ount with notice, bu;

without protest :'.4 ">

37"i. Wssel. Liability of owner of. for cost of cargo purchased

by master :t4-'i

.'i7t>. \'ouchers. time during which a bank should preserve .'Uti

577. Waiver of notice, protest, etc., by last emlorser 34t5

WABEUOUSE KECEIFTH and AeSlaN.ME.NT OK U(X>D8.

578. Advances cleared off from iiroceeds of bills of exchange

negotiated by the bank and representing a sale of the

goods held as se<'urity ." Ail



Wit. 1 Vmrlptlon of i.lHtM- when- «oo.l« ..r- .torrd

De»iription »l «*« "ooi*: .^g

rrf*.. O.HKl« .-ovHrHl by H«-. 74 of the Bniik Act ••••'^••^ '^
.181-3. Ooo<l» in bond ggj

.Wt. I-miiH to farmeni «i{aln»t cattle
^,^

.18.V7. l'r..mUe to .ivc H-nurity ..mlnr Hection- a. .4 «na u. .rf the

^^^

.W. Ki«hI''o?«biInkVo't«k;'w«"r;h;.UH. re«-eipt. «e.urity f.r un-

matured ohliu.itionK .iiidcr lett.-M ot credit •

580. UichtB of ...nkH to acquire purity under d.lf-r..,,. .
1.,uh.-«

_^^

„M. Se<.;;!,wf..^'
..:.' i^;:^ Iwt! • n;; '

;ppn-h.V .;; 'private

^^

m^. S.Murit.v on " a.l
" the «ood. in a particular place

JJ7

nsr* Security taken tor current ndvanceH ,"
' i'l'

S^' Se<.urity taken from a whole«,Ie manufacturer and «hole-
^^^

Hiile and retail "lealer in cigars

:m. Security under Hauk Act. procedure ne.^ny.n cnue.-

,i„u with K0...1H held an security offered for sale

V»4 S-. nritv under yrc. •» of the Bank Act • •
'

Snnrili, undrr s,r. V, of th, Hank M:
^^^

.-.».".. Operatinsr a '.irain account
.^.^^

.V.M!. 1'roi.crty not in cuHtomer-s i,..s<.ss.o.,

:i,l iti^ht of a <H.»u.an.v «" «ive s.-cur.ty of Koods
^^^

rm. Se.u.ity covers products of u-oods pledKe<l • • • • • •
_

'
' *.

m>. Security ...-..,1 no, IK. r-KlstevcMl because ot pn.vm.ul A..>.. M
tilK). Scurity on lo-s on a timber limit

'^^.^

;;i: wr;;r ::::;.• a^ui;;^- -tor Vn-o;;;d;att-wuh.^t--a ^
•• written promise "

.,^..,

(•,(•:!. Wiireh'.usc- receipt. Form of • ,"
'

' I

"

,-,,4. Warehouse n.eip.s .iveu by vendor to purchaser. .oo.ls not

h«v.n« -h,m«e.. possession, not valid in hand« or a bank
_^ _^

iiKiiiiisl creditors ;
.

VMr, Warehouse ve..eipts issue.1 by a limited liability company...
-Jl

tWNi. Warehouse receipts. I'roviue.al laws regarding
-^

^
ml. Warehouse re..eipts signed by au attorney .

...
.

. ••••.••;

.•,,S. Warehouse receipts u.aler Olllurio .Meiointile An eucuu «t

Vet Kudorsemeiii of. by a private banker to a bank.... ^
m>. Warehouse receipts an-l bills of ladinR—Mo.les of ar.,u.rmg

_^ _

WhlleSHle dealer." See under HV.r< hoi..- U,:,n,,lx. < /,

.

«10. Witnessins signature by mark-Should a bank -'«'<"'- -"^^ "'
.^^.

witness ., ,„

,;11. Witnessin:,' si^Miature by mark-What it implies •' «••

i*






