ANCIENT LAW.

CHAPTER L

ANCIENT CODES.

TuE most celebrated system of jurisprudence known
to the world begins, as it ends, with a Code. From
the commencement to the close of its history, the
expositors of Roman Law consistently employed lan-
guage which implied that the body of their system
rested on the Twelve Decemviral Tables, and therefore
on & basis of written law. Except in one particular,
00 institutions anterior to the Twelve Tables were
recognised at Rome. The theoretical descent of
Roman jurisprudence from a code, the theoretical
ascription of English law to immemorial unwritten
iradition, were the chief reasons why the development
Of their system differed from the development of ours,
B
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Neither theory corresponded exactly with the facts,
but each produced consequences of the utmost im-
portance.

I nced hardly say that the publication of the
Twelve Tables is not the earliest point at which we
can take up the hisfory of law. The ancient Roman
code belongs to a class of which almost every civilised
nation in the world can show a sample, and which,

so far as the Roman and Hellenic worlds were gon-
cerned, were largely diffused over them at epochs not
widely distant from one another. They appeared
under exceedingly similar circumstances, and were
produced, to our knowledge, by very similar causes.

Unquestionably, many jural phenomena lie behind

these codes and preceded them in point of time. Not
a few documentary records exist which profess to
oive us information concerning the early phenomena

of law; but, until philology has effected a complete ;

analysis of the Sanskrit literature, our best sources
of knowledge are undoubtedly the Greek Homeric
poems, considered of course not as a history of actual
occurrences, but as a description, not wholly idealised,
of a state of society known to the writer. However
the fancy of the poet may have exaggerated certain
features of the heroic age, the prowess of warriors
and the potency of gods, there is no reason to believe
that it has tampered with moral or metaphysical con-
ceptions which were not yet the subjects of conscious

e
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observation; and in this respect the Homeric lite-
rature is far more trustworthy than those relatively
Jater documents which pretend to give an account
‘of times similarly early, but which were compiled
under philosophical or theological influences. If by
any means we can determine the early forms of jural
conceptions, they will be invaluable to us. These
_rudimentary ideas are to the jurist what the primary
t crusts of the earth are to the geologist. They con-
“tain, potentially, all the forms in which law has sub-
sequently exhibited itself. The haste or the prejudice
which has generally refused them all but the most
superficial examination, must bear the blame of the
unsatisfactory condition in which we find the science
;?of jurisprudence. The inquiries of the jurist are
'in truth prosecuted much as inquiry in physics and
‘physiology was prosecuted before observation had
taken the place of assumption. Theories, plausible
and comprehensive, but absolutely unverified, such
as the Law of Nature or the Social Compact, enjoy
a universal preference over sober research into the
primitive history of society and law; and they
obscure the truth not only by diverting attention
from the only quarter in which it can be found, but
by that most real and most important influence
which, when once entertained and believed in, they
are enabled to exercise on the later stages of juris-
prudence.
2
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The earliest notions connected with the conception,
now so fully developed, of a law or rule of life, are
those contained in the Homeric words ¢ Themis” and
¢ Themistes.” * Themis,” it is well known, appears
in the later Greek pantheon as the Goddess of Justice,
but this is a modern and much developed idea, and
it is in a very different sense that Themis is de-
scribed in the Iliad as the assessor of Zeus. It is
now clearly scen by all trustworthy observers of the
primitive condition of mankind that, in the infancy
of the race, men could only account for sustained or
periodically recurring action by supposing a personal
agent. Thus, the wind blowing was a person and of
course a divine person; the sun rising, culminating,
and setting was a person and a divine person; the
earth yielding her increase was a person and divine.
As, then, in the physical world, so in the moral.
When a king decided a dispute by a sentence, the
judgment was assumed to be the result of direct
inspiration. The divine agent, suggesting judicial
awards to kings or to gods, the greatest of kings,
was Themis. The peculiarity of the conception is
brought out by the use of the plural. Themistes,
Themises, the plural of Themis, are the awards them-
selves, divinely dictated to the judge. Kings are
spoken of as if they had a store of “ Themistes” ready
to hand for use; but it must be distinctly understood
that they are not laws, but judgments. Zeus, or
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the human king on earth,” says Mr. Grote, in his
History of Greece, “is mot a law-maker, but a
judge.” He is provided with Themistes, but, con-
sistently with the belief in their emanation from
above, they cannot be supposed to be connected by
any thread of principle; they are separate, isolated
judgments. .

Even in the Homeric poems we can see that these
ideas are transient. Parities of circumstance were
probably commoner in the simple mechanism of an-
cient society than they are now, and in the succes-
sion of similar cases awards are likely to follow and
resemble each other. Here we have the germ or
rudiment of a custom, a conception posterior to that
of Themistes or judgments. However strongly we,
with our modern associations, may be inclined to lay
down & prior: that the notion of a Custom wmust pre-
cede that of a judicial sentence, and that a judgment
must affirm a Custom or punish its breach, it seems
quite certain that the historical order of the ideas
is that in which I have placed them. The Homeric
word for a custom in the embryo is sometimes
“Themis” in the singular—more often “ Dike,” the
meaning of which visibly fluctuates between a “judg-
ment” and a “custom’ or “usage.” Nouog, a Law,
80 great and famous a term in the political vocabulary
of the later Greek society, does not occur in Homer.

This notion of a divine agency, suggesting the
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Themistes, and itself impersonated in Themis, must
be kept apart from other primitive beliefs with which
a superficial inquirer might confound it. The con-
ception of the Deity dictating an entire code or body
of law, as in the case of the Hindoo laws of Manu,
seems to belong to a range of ideas more recent and
more adyanced.  “Themis” and * Themistes” are
much less remotely linked with that persuasion which
clung so long and so tenaciously to the human mind,
of a divine influence underlying and supporting
every relation of life, every social institution. In
early law, and amid the rudiments of political
thought, symptoms of this belief meet us on all
sides. A supernatural presidency is supposed to
consecrate and keep together all the cardinal institu-
tions of those times, the State, the Race, and the
Family. Men, grouped together in the different
relations which those institutions imply, are bound
to celebrate periodically common rites and to offer
common sacrifices; and every now and then the
same duty is c¢ven more significantly recognised in
the purifications and expiations which they perform,
and which appear intended to deprecate punishment
for involuntary or neglectful disrespect. Everybody
acquainted with ordinary classical literature will
remember the sacra gentilicia, which exercised so
important an influence on the early Roman law of
adoption and of wills. And to this hour the Hindoo
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Customary Law, in which some of #he most curious
features of primitive society are stereotyped, makes
almost all the rights of persons and all the rules of
succession hinge on the due solemnisation of fixed
ceremonies at the dead man’s funcral, that is, at
every point where a breach occurs in the continuity
of the family.

Before we quit this stage of jurisprudence, a
caytion may be usefully given to the Lnglish stu-
dent. Bentham, in his “ Fragment on Government,”
and Austin, in his “ Province of Jurisprudence De-
termined,” resolve every law into a command of
the lawgiver, an oblijation imposed therchy on the
citizen, and a sanction threatened in the cvent of
disobedience ; and it is further predicated of the
command, which is the first clement in a law, that
it must prescribe, not a single act, but a scries or
number of acts of the same class or kind. The
results of this scparation of ingredients tally cxactly
with the facts of mature jurisprudence; and, by a
little straining of language, they may be made to
correspond in form with all law, of all kinds, at all
epochs. It is not, however, asserted that the notion
of law entertained by the generality is even now
quite in conformity with this dissection; and it is
curious that, the farther we penetrate into the primi-
tive history of thought, the farther we find oursclves
from a conception of law which at all resembles a
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compound of the elements which Bentham deter-
mined. It is certain that, in the infancy of man-
kind, no sort of legislature, not even a distinct
author of law, is contemplated or conceived of.
Law has scarcely reached the footing of custom;
1t is rather a habit. It is, to use a French phrase,
“in the air.” The only authoritative statement of
right and wrong is a judicial sentence. after the
facts, not one presupposing a law which has been
violated, but one which is breathed for the first time
by a higher power into the judge’s mind at the
moment of adjudication. It is of course extremely
difficult for us to realise a view so far removed
from us in point both of time and of association, but
it will become more credible when we dwell more
at length on the constitution of ancient society, in
which every man, living during the greater part of
his life under the patriarchal despotism, was practically
controlled in all his actions by a regimen not of law
but of caprice. I may add that an Englishman
should be better able than a foreigner to appreciate
the historical fact that the ¢ Themistes” preceded
any conception of law, because, amid the many in-
consistent theories which prevail concerning the cha-
racter of English jurisprudence, the most popular, or
at all events the one which most affects practice, is
certainly a theory which assumes that adjudged
cases and precedents exist antecedently to rules,
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principles, and distinctions. The “*Themistes ” have
too, it should be remarked, the characteristic which,
in the view of Bentham and Austin, distinguishes
single or mere commands from laws. A true law
enjoins on all the citizens indifferently a number
of acts similar in class or kind; and this is exactly
the feature of a law which has most deeply impressed
itself on the popular mind, causing the term ¢law ”
to.be applied to mere uniformities, successions, and
similitudes. A command prescribes only a single act,
and it is to commands, therefore, that * Themistes ”
are more akin than to laws. They are simply ad-
judications on insulated states of fact, and do not
necessarily follow each other in any orderly sequence.
" The literature of the heroic age discloses to us
law in the germ under the “ Themistes” and a little
more developed in the conception of ¢ Dike.” The
next stage which we reach in the history of juris-
prudence is strongly marked and surrounded by the
utmost interest. Mr. Grote, in the second part and
second chapter of his History, has fully described
the mode in which society gradually clothed itself
with a different character from that delineated by
Homer. Heroic kingship depended partly on divinely
given prerogative, and partly on the possession of
Supereminent strength, courage, and wisdom. Gra-
dually, as the impression of the monarch’s sacredness
became weakened, and feeble members occurred in
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the series of hereditary kings, the royal power de-
cayed, and at last gave way to the dominion of
aristocracies. If language so precisc can be used of
the revolution, we might say that the office of the
king was usurped by that council of chiefs which
Homer repeatedly alludes to and depicts. At all
events from an epoch of kingly rule we come every-
where in Europe to an era of oligarchies; and even
where the name of the monarchical functions does
not absolutely disappear, the authority of the king
is reduced to a mere shadow. He becomes a mere
hereditary general, as in Lacedemon, a mere func-
tionary, as the King Archon at Athens, or a mere
formal hicrophant, like the Rez Sacrificulus at Rome.
In Grecce, Italy, and Asia Minor, the dominant
orders scem to have universally consisted of a
number of families united by an assumed relation-
ship in blood, and, though they all appear at first
to have laid claim to a quasi-sacred character, their
strength does not seem to have resided in their
pretended sanctity. Unless they were prematurely
overthrown by the popular party, they all ulti-
mately approached very closely to what we should
now understand by a political aristocracy. The
changes which society underwent in the commu-
nities of the further Asia occurred of course at
periods long anterior in point of time to these revo
lutions of the Italian and Hellenic worlds; but thei
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slative place in civilisation appears to have been
ae same, and they secm to have been exceedingly
imilar in general character. There is some evidence
hat the races which were subsequently united under
he Persian monarchy, and those which peopled the
eninsula of India, had all their heroic age and their
ra of aristocracies; but a military and a religious
ligarchy appear to have grown up separately, nor
vas the authority of the king generally superseded.
Jontrary, too, to the course of cvents in the West,
he religious eclement in the East tended to get the
setter of the military and political. Military and
iivil aristocracies disappear, annihilated or crushed
nto insignificance between the kings and the sacer-
lotal order; and the ultimate result at which we
arrive is, a monarch enjoying great power, but cir-
cumscribed by the privileges of a caste of priests.
With these differences, however, that in the Last
aristocracies becamne religious, in the West civil or
political, the proposition that a historical era of
aristocracies succeeded a historical era of heroic
kings may be considercd as true, if not of all man-
;kind, at all events of all branches of the Indo-Luro-
ipean family of nations.
The important point for the jurist is that these
ristocracies were universally the depositaries and
administrators of law. They seem to have succeeded
to the prerogatives of the king, with the important

i
i
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difference, however, that they do not appear to have
pretended to direct inspiration for each sentence,
The connection of ideas which caused the judgments
of the patriarchal chieftain to be attributed to
superhuman dictation still shows itself here and
there in the claim of a divine origin for the entire
body of rules, or for certain parts of it, but the
progress of thought no longer permits the solution
of particular disputes to be explained by supposing
an extra-human interposition. What the juristical
oligarchy now claims is to monopolise the knowledge
of the laws, to have the exclusive possession of the
principles by which quarrels are decided. We have
in fact arrived at the epoch of Customary Law.
Customs or Observances now exist as a substantive
aggregate, and are assumed to be precisely known to
the aristocratic order or caste. Qur authorities
leave us no doubt that the trust lodged with the
oligarchy was sometimes abused, but it certainly
ought not to be regarded as a mere usurpation or
engine of tyranny. DBefore the invention of writing,
and during the infancy of the art, an aristocracy
invested with judicial privileges formed the only
expedient by which accurate preservation of the
customs of the race or tribe could be at all approxi-
mated to. Their genuineness was, so far as possible,
insured by confiding them to the recollection of a
limited portion of the community.
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The epoch of Customary Law, and of its custody
by a privileged order, is a very remarkable one.
The condition of jurisprudence which it implies has
left traces which may still be detected in legal and
popular phraseology. The law, thus known exclu-
sively to a privileged minority, whether a caste, an
aristocracy, a priestly tribe, or a sacerdotal college, is
true unwritten law. Except this, there is no such
‘thing as unwritten law in the world. English case-
‘law is sometimes spoken of as unwritten, and there
‘are some English theorists who assure us that if a

‘code of English jurisprudence were prepared we
.should be turning unwritten law into written—a
iconversion, as they insist, if not of doubtful policy,
;at all events of the greatest seriousness. Now, it is
' quite true that there was once a period at which the
};English common law might reasonably have been
' termed unwritten. The elder English judges did
 really pretend to knowledge of rules, principles, and
 distinctions which were not entirely revealed to the
' bar and to the lay-public. Whether all the law which
 they claimed to monopolise was really unwritten, is
:exceedingly questionable; but at all events, on the -
assumption that there was once a large mass of civil
and criminal rules known exclusively to the judges,
it presently ceased to be unwritten law. As soon as
the Courts at Westminster Hall began to base their
judgments on cases recorded, whether in the year
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books or elsewhere, the law which they administered
became written law. At the present moment a rule
of English law has first to be disentangled from the
recorded facts of adjudged printed precedents, then
thrown into a form of words varying with the taste,
precision, and knowledge of the particular judge, and
then applied to the circumstances of the case for ad-
judication. DBut at no stage of this process has it
any characteristic which distinguishes it {from written
law. It is written case-law, and only different
from code-law because it is written in a different
way.

From the period of Customary Law we come to
another sharply defined epoch in the history of juris-
prudence. We arrive at the cra of Codes, those
ancient codes of which the Twelve Tables of Rome
were the most famous specimen. In Greece, in Italy,
on the Hellenised sea-board of Western Asia, these
codes all made their appearance at periods much the
same everywhere, not, I mean, at periods identical in
point of time, but similar in point of the relative
progress of each community. Everywhere, in the
countries I have named, laws engraven on tablets
and published to the people take the place of usages
deposited with the recollection of a privileged oli-
garchy. It must not for a moment be supposed that
the refined considerations now urged in favour of
what s called codification had any part or place in



cHAP. 1. ANCIENT CODES. 15

the change I have described. The ancient codes were
doubtless originally suggested by the discovery and
diffusion of the art of writing. It is true that the
aristocracies seem to have abused their monopoly of
legal knowledge; and at all events their exclusive
possession of the law was a formidable impediment to
the success of those popular movements which began
to be universal in the western world. But, though
dempocratic sentiment may have added to their popu-
larity, the codes were certainly in the main a direct
result of the invention of writing. Inscribed tablets
were seen to be a better depositary of law, and a
better security for its accurate preservation, than the

memory of a number of persons however strenethened
, y g

- by habitual exercise.

The Roman code belongs to the class of codes 1
have been describing. Their value did not consist
in any approach to symmetrical classifications, or to
terseness and clearness of cxpression, but in their
publicity, and in the knowledge- which they fur-
nished to everybody, as to what he was to do, and
what not to do. It is, indeed, true that the Twelve
Tables of Rome do exhibit some traces of systematic
arrangement, but this is probably explained by the
tradition that the framers of that body of law
called in the assistance of Greeks who enjoyed the
later Greek experience in the art of law-making.
The fragments of the Attic Code of Solon show,
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however, that it had but little order, and probably
the laws of Draco had even less. Quite enough too
remains of these collections, both in the East and in
the West, to show that they mingled up religious,
civil, and merely moral ordinances, without any
regard to differences in their essential character; and
this is consistent with all we know of early thought
from other sources, the severance of law from mo-
rality, and of religion from law, belonging very
distinctly to the later stages of mental progress.

But, whatever to a modern eye are the singu-
larities of these Codes, their importance to ancient
societies was unspeakable. The question—and it was
one which affected the whole future of each com-
munity—wag not so much whether there should be a
code at all, for the majority of ancient societies seem
to have obtained them sooner or later, and, but for
the great interruption in the history of jurisprudence
created by feudalism, it is likely that all modern
law would be distinctly traceable to one or more
of these fountain-heads. DBut the point on which
turned the history of the race was, at what period,
at what stage of their social progress, they should
have their laws put into writing. In the western
world the plebeian or popular element.in each State
successfully assailed the oligarchical monopoly, and a
code was nearly universally obtained early in the
history of the Commonwealth. But, in the East, as I
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P
have before mentioned, the ruling aristocracics tended
to become religious rather than military or political,
and gained, therefore, rather than lost in power;
while in some instances the physical conformation
of Asiatic countrics had the effect of making in-
dividual communities larger and more numerous
than in the West; and it is a known social law that
the larger the space over which a particular set of
stitutions is diffused, the greater is its tenacity
nd vitality. From whatever cause, the codes
>btained by Eastern societies were obtained, re-
atively, much later than by Western, and wore
v very different character. The religious oligarchies
f Asia, either for their own guidance, or for the
elief of their memory, or for the instruction of their
lisciples, seem in all cases to have ultimately embodied
heir legal learning in a code; but the opportunity of
ncreasing and consolidating their influence was pro-
ably too tempting to be resisted. Their complete
10nopoly of legal knowledge appears to have enabled
1em to put off on the world collections, not so much
{ the rules actually observed as of the rules which
1e priestly order considered proper to be observed.
he Hindoo Code, called the Laws of Manu, which

certainly a Brahmin compilation, undoubtedly en-
wrines many genuine observances of the Hindoo race,
1t the opinion of the best contemporary orientalists
 that it does not, as a whole, represent a set of rules
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ever actually administered in Iindostan. It is, in
great part, an ideal picture of that which, in the view
of the Brahmins, ought to be the law. It is consistent
with human nature and with the special motives of
their authors, that codes like that of Manu should
pretend to the highest antiquity and claim to have
emanated in their complete form from the Deity.
Manu, according to Hindoo mythology, is an emana-
tion from the supreme God; but the compilagion
which bears his name, though its exact date is not
easily discovered, is, in point of the relative progress
of Hindoo jurisprudence, a recent production.
Among the chief advantages which the Twelve
Tables and similar codes conferred on the socicties
which obtained them, was the protection which they
afforded against the frauds of the privileged oligar-
¢hy and also against the spontaneous depravation
and debasement of the national institutions. The
Roman Code was merely an enunciation in words of
the existing customs of the Roman people. Re-
latively to the progress of the Romans in civilisation,
it was a remarkably early code, and it was published
at a time when Roman society had barely cmerged
from that intellectual condition in which civil ob-
ligation and religious duty are inevitably confounded.
Now a barbarous society practising a body of cus-
toms, is exposed to some especial dangers which may
be absolutely fatal to its progress in civilisation. The
usages which a particular community is found to |
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have adopted in its infancy and in its primitive seats
are generally those which are on the whole best
suited to promote its physical and moral well-being ;
and, if they are retained in their integrity until new
social wants have taught new practices, the upward
march of society is almost certain.  DBut unhappily
there is a law of’ development which ever threatens
to operate upon unwritten usage. The customs are
of «course obeyed by multitudes who are incapable of
understanding the true ground of their expediency,
and who are therefore left inevitably to invent su-
perstitious reasons for their permancnce. A process
then commences which may Dbe shortly described
by saying that usage which is reasonable generates
usage which is unreasonable.  Analogy, the most
valuable of instruments in the maturity of jurispru-
dence, is the most dangerous of snares in its infancy.
Prohibitions and ordinances, originally confined, for
good reasons, to a single description of acts, are made
to apply to all acts of the same class, because a man
menaced with the anger of the gods for doing one
thing, feels a natural terror in doing any other thing
which is remotely like it. After one kind of food
has been interdicted for sanitary reasons, the prohi-
sition is extended to all food resembling it, though
‘he resemblance occasionally depends on analogies
he most fanciful. So again, a wise provision for
nsuring general cleanliness dictates in time long
c2
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coutines of ceremonial ablution; and that division
into classes which at a particular crisis of social
history is neccessary for the maintenance of the na-
tional existence degenerates into the most disastrous
and blighting of all human institutions—Caste. The
fate of the Hindoo law is, in fact, the measure of the
value of the Roman Code. Ithnology shows us that
the Romans and the Hindoos sprang from the same
original stock, and there is indced a striking resem-
blance between what appear to have been their
original customs. Even now, Hindoo jurisprudence
has a substratum of forethought and sound judg-
ment, but irrational imitation has engrafted in it an
immense apparatus of cruel absurdities. From these
corruptions the Romans were protected by their code.
It was compiled while usage was still wholesome, and
a hundred years afterwards it might have been too
late. The Hindoo law has been to a great extent
embodied in writing, but, ancient as in one sense are
the compendia which still exist in Sanskrit, they
contain ample evidence that they were drawn up
after the mischief had been done. We are not of
course cntitled to say that if the Twelve Tables had
not been published the Romans would have been con-
demned to a civilisation as feeble and perverted as
that of the Hindoos, but thus much at least is certain,
that with their code they were exempt from the very
chance of so unhappy a destiny.
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CHAPTER II.
LEGAL FICTIONS.

WaEN primitive law has once been embodied in a
Code, there is an end to what may be called its spon-
tafieous development. Henceforward the changes
effected in it, if effected at all, are eftected deliberately
and from without. It is impossible to suppose that
the customs of any race or tribe remained unaltercd
during the whole of the long—in some instances
the immense—interval between their declaration
by a patriarchal monarch and their publication in
writing. It would be unsafe too to affirm thut no
part of the alteration was cffected deliberately. Dut
from the little we know of the progress of law during
this period, we are justificd in assuming that sct
purpose had the very smallest share in producing
change. Such innovations on the earliest usages as
disclose themsclves appear to have been dictated by
feelings and modes of thought which, under our present
mental conditions, we are unable to comprehend. A
new era begins, however, with the Codes. Wherever,
after this epoch, we trace the course of legal modifica-
tion, we are able to attribute it to the conscious desire
>f improvement, or at all events of compassing objects
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other than those which were aimed at in the primitive
times.

It may secm at first sight that no general proposi-
tions worth trusting can be elicited from the history
of legal systems subscquent to the codes. The field
is too vast. We cannot be sure that we have included
a sufficicnt number of phenomena in our observations,
or that we accurately understand those which we
have observed. DBut the undertaking will be séen
to be more feasible, if we consider that after the epoch
of codes the distinction between stationary and pro-
gressive societies begins to make itself felt. It is
only with the progressive societies that we are con-
cerned, and nothing is more remarkable than their
extreme fewness. In spite of overwhelming evidence,
it is most difficult for a citizen of Western Europe to
bring thoroughly home to himself the truth that the
civilisation which surrounds him is a rare exception
in the history of the world. The tone of thought
common among us, all our hopes, fears, and specula-
tions, would be materially affected, if we had vividly
before us the relation of the progressive races to the
totality of human life. It is indisputable that much
the greatest part of mankind has never shown a
particle of desire that its civil institutions should be
improved since the moment when external complete-
ness was first given to them by their embodiment in
some permanent record. One set of usages has occa-
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sionally been violently overthrown and superseded by
another; here and there a primitive code, pretending
to a supernatural origin, has been greatly extended,
and distorted into the most surprising forms, by the
perversity of sacerdotal commentators; but, except
in a small section of the world, there has been nothing
like the gradual amelioration of a legal system.
There has been material civilisation, but, instead of
the civilisation expanding the law, the law has limited
the civilisation. The study of races in their primi-
tive condition affords us some clue to the point at
which the development of certain societies has
stopped. We can see that Drahminical India has not
passed beyond a stage which occurs in the history of
all the families of mankind, the stage at which a rule
of law is not yet discriminated from a rule of reli-
gion. The members of such a society consider that
the transgression of a religious ordinance should be
punished by civil penalties, and that the violation of
a civil duty exposes the delinquent to divine correc-
tion. In China this point has been passed, but pro-
gress seems to have becn there arrested, because the
civil laws are coextensive with all the ideas of which
the race is capable. The difference between the
stationary and progressive societies is, however, one
of the great .secrets which inquiry has yet to pene-
trate. Among partia',I explanations of it I venture to
Place the considerations urged at the end of the last
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chapter. It may further be remarked that no one is
likely to succeed in the investigation who does not
clearly realise that the stationary condition of the
human race is the rule, the progressive the exception.
And another indispensable condition of success is an
accurate knowledge of Roman law in all its principal
stages. The Roman jurisprudence has the longest
known history of any set of human institutions. The
character of all the changes which it underwent, is
tolerably well ascertained. From its commencement
to its close, it was progressively modified for the
better, or for what the authors of the modification
conceived to be the better, and the course of improve-
ment wus continued through periods at which all the
rest of human thought and action materially slackened
its pace, and repeatedly threatencd to settle down
into stagnation.

I confine myself in what follows to the progressive
societies.  With respect to them it may be laid down
that social necessities and social opinion are always
more or less in advance of Law. We may come inde-
finitely near to the closing of the gap between them,
but it has a perpetual tendency to reopen. Law is
stable; the socicties we are speaking of are progres-
sive. The greater or less happiness of a pcople
depends on the degree of promptitude with Whlch
the gulf is narrowed.

A general proposition of some value may be ad-
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vanced with respect to the agencies by which Law is
brought into harmony with sociecty. These instru-
mentalities seem to me to be three in number, Legal
Fictions, Equity, and Legislation. Their historical
rder is that in which I have placed them. Some-
imes two of them will be scen operating together,
nd there are legal systems which have escaped the
influence of one or other of them. DBut I know of no
instance in which the order of their appearance has
ibeen changed or inverted. The early history of one
of them, Equity, is universally obscure, and hence
it may be thought by some that certain isolated
statutes, reformatory of the civil law, are older than
any equitable jurisdiction. My own belief is that
remedial Equity is everywhere older than remedial
Legislation; but, should this be not strictly true, it
would only be necessary to limit the proposition
respecting their order of sequence to the periods at
which they exercise a sustained and substantial in-
luence in transforming the original law.

I employ the word “fiction” in a scnse consider-
ibly wider than that in which English lawyers are
iccustomed to use it, and with a meaning much more
Xtensive than that which belonged to the Roman
fictiones.”  Fictio, in old Roman law, is propggl}: a
erm of pleading, and signifies a false avef'xﬁgnt' on
he part of the plaintiff which the defendant was not
llowed to traverse; such, for example, as an aver-
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ment that the plaintiff was a Roman citizen, when in
truth he was a foreigner. The object of these ¢ fic-
tiones ” was, of course, to give jurisdiction, and they
therefore strongly resembled the allegations in the
writs of the English Queen’s Bench and Exchequer.
by which those Courts contrived to usurp the juris
diction of the Common Pleas:—the allegation that
the defendant was in custody of the king’s marshal
or that the plaintiff was the king’s debtor, and coulc
not pay his debt by reason of the defendant’s default
"But I now employ the expression “ Legal Fiction ” tc
signify any assumption which conceals, or affects ti
conceal, the fact that a rule of law has undergon
alteration, its letter remaining unchanged, its opera
tion being modified. The words, therefore, includ
the instances of fictions which I have cited from th
English and Roman law, but they embrace muc
more, for I should speak both of the Enghsh Case lar
and of the Roman Responsa “Prudentum as restin
on fictions. Both these examples will be examine
‘presently. The fact is in both cases that the law he
‘been wholly changed; the fiction is that it remair
twhat it always was. It is not difficult to understan
why fictions in all their forms are particularly co
genial to the infancy of society. They satisfy tk
desire for improvement, which is not quite wantin,
at the same time that they do not offend the supe
stitious disrelish for change which is always presen
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At a particular stage of social progress they are
mvaluable expedients for overcoming the rigidity of
"law, and, indeed, without one of them, the Fiction of
Adoption which permits the family tie to be artifi-
:Fially created, it is difficult to understand how socicty
would ever have escaped from its swaddling-clothes,
gp,nd taken its first steps towards civilisation. We
émust, thercfore, not suffer oursclves to be affected by
khe ridicule which Bentham pours on legal fictions
wherever he meets them. To revile them as merely
fraudulent is to betray ignorance of their peculiar
office in the historical development of law. DBut at
the same time it would be ecqually foolish to agree
with those theorists who, discerning that fictions
have had their uses, argue that they ought to be
stereotyped in our system. There are several Fic-
tions still exercising powerful influence on Lnglish
jurisprudence which could not be discarded without
a severe shock to the ideas, and considerable change
in the language, of English practitioners; but there
can be no doubt of the general truth that it is un-
worthy of us to effect an admittedly beneficial object
by so rude a device as a legal fiction. I cannot
admit any anomaly to be innocent, which makes the
law either more difficult to understand or harder to
arrange in harmonious order. Now, among other
disadvantages, legal fictions are the greatest of ob-
stacles to symmetrical classification. The rule of
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law remains sticking in the system, but it is a mere
shell. It has been long ago undermined, and a new
rule hides itself under its cover. Hence there is at
once a difficulty in knowing whether the rule which
is actually operative should be classed in its true or
in its apparent place, and minds of different casts will
differ as to the branch of the alternative which ought
to be selected. If the English law is ever to assume
an orderly distribution, it will be necessary to prune
away the legal fictions which, in spite of some recent
legislative improvements, are still abundant in it.
The next instrumentality by which the adaptation
of law to social wants is carried on I call Equity.
meaning by that word any body of rules existing by
the side of the original civil law, founded on distinct
principles and claiming incidentally to supersede the
civil law in virtue of a superior sanctity inherent in
those principles. The Equity whether of the Roman
Prators or of the English Chancellors, differs from
the Fictions which in each case preceded it, in that
the interference with law is open and avowed. On
the other hand, it differs from Legislation, the agent
of legal improvement which comes after it, in that
its claim to authority is grounded, not on the pre-
rogative of any external person or body, not even on
that of the magistrate who enunciates it, but on the
special nature of its principles, to which it is alleged
that all law ought to conform. The very conception
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f a set of principles, invested with a higher sacred-
ess than those of the original law and demanding
pplication independently of the consent of any ex-
ernal body, belongs to a much more advanced stage
f thought than that to which legal fictions originally
uggested themselves.

Legislation, the enactments of a legislaturce which,
vhether it take the form of an autocratic prince or
f a parliamentary assembly, is the assumed organ of
he entire society, is the last of the ameliorating in-
trumentalities. It differs from Legal Fictions just
18 Equity differs from them, and it is also distinguished
rom Equity, as deriving its authority from an external
sody or person. Its obligatory force is independent
of its principles. The legislature, whatever be the
wctual restraints imposed on it by public opinion, is
in theory empowered to imposc what obligations it
pleases on the members of the community. There is
nothing to prevent its legislating in the wantonness
of caprice. Legislation may be dictated by equity, if
that last word be used to indicate some standard of
right and wrong to which its enactments happen to
be adjusted ; but then these enactments arc indebted
for their binding force to the authority of the legis-
lature and not to that of the principles on which the
legislature acted; and thus they differ from rules of
Equity, in the technical sense of the word, which
pretend to a paramount sacredness entitling them at
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once to the recognition of the courts even withou
the concurrence of prince or parliamentary assembly
It is the more necessary to note these differences
because a student of Bentham would be apt to con
found Fictions, Equity, and Statute Law under th
single head of Legislation. They all, he would say
involve law-making ; they differ only in respect c
the machinery by which the new law is produced
That is perfectly true, and we must never forget it
but it furnishes no reason why we should depriv
ourselves of so convenient a term as Legislation in th
special sense. Legislation and Equity are disjoine
in the popular mind and in the minds of most law
yers; and it will never do to neglect the distinctio
between them, however conventional, when importar
practical consequences follow from it.

It would be easy to select from almost any regt
larly developed body of rules examples of legal fiction
which at once betray their true character to tt
modern observer. In the two instances which
proceed to consider, the nature of the expedient en
ployed is not so readily detected, The first autho
of these fictions did not perhaps intend to innovat
certainly did not wish to be suspected of innovatin,
There are, moreover, and always have been, perso:
who refuse to see any fiction in the process, a1
conventional language bears out their refusal. 1}
examples, therefore, can be better calculated to illu
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i;rate the wide diffusion of legal fictions, and the effi-
tiency with which they perform their twofold office
of transforming a system of laws and of concealing
the transformation.

' We in England are well accustomed to the exten-
sion, modification, and improvement of law by a
machinery which, in theory, is incapable of altering
one jot or one line of existing jurisprudence. The
process by which this virtual legislation is effected is
not so much insensible as unacknowledged. With
respect to that great portion of our legal system
which is enshrined in cases and rccorded in law
reports, we habitually employ a double language, and
entertain, as it would appear, a double and incon-
sistent set of ideas. When a group of facts comes
before an English Court for adjudication, the whole
course of the discussion between the judge and the
ladvocates asswmes that nmo question is, or can be, .
raised which will call for the application of any
principles but old ones, or of any distinctions but
lsuch as have long since been allowed. It is taken
absolutely for granted that there is somewhere a rule
of known law which will cover the facts of the
dispute now litigated, and that, if such a rule be not
discovered, it is only that the mecessary patience,
knowledge, or acumen is not forthcoming to detect it.
Yet the moment the judgment has been rendered
and reported, we slide unconsciously or unavowedly
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into a new language and a mew train of thought.
We now admit that the new decision has modified
the law. The rules applicable have, to use the very.
inaccurate expression sometimes employed, hecome
more elastic. In fact they have been changed. A
clear addition has been made to the precedents, and
the canon of law elicited by comparing the prece-
dents is not the same with that which would have
been obtained if the series of cases had been curtailed
by a single example. The fact that the old rule has
been repealed, and that a new one has replaced it,
eludes us, because we are not in the habit of throwing
into precise language the legal formulas which we
derive from the precedents, so that a change in their
tenor is not easily detected unless it is violent and
glaring. T shall not now pause to consider at length
the causes which have led English lawyers to ac-
quiesce in these curious anomalics. Probably it will
be found that originally it was the received doctrine
that somewhere, in nubibus or in gremio magistratuum,
there existed a complete, coherent, symmetrical body
of English law, of an amplitude sufficient to furnish
principles which would apply to any conceivable
combination of circumstances. The theory was at
first much more thoroughly believed in than it is
now, and indeed it may have had a better founda
tion. The judges of the thirteenth century may
have really had at their command a mine of law
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mrevealed to the bar and to the lay-public, for
:here is some reason for suspecting that in sceret
they borrowed freely, though not always wisely, from
surrent compendia of the Roman and Canon laws.
But that storehouse was closed as soon as the points
decided at Westminster 1all became numerous
enough to supply a basis for a substantive system of
jurisprudence; and now for centurics English prac-
titioners have so expressed themselves as to convey
the paradoxical proposition that, except by liquity
and Statute law, nothing has been added to the basis
since it was first constituted. We do not admit that
our tribunals legislate; we imply that they have
never legislated; and yet we maintain that the rules
of the English common law, with some assistance
from the Court of Chancery and from Parliament,
are cocxtensive with the complicated interests of
modern society.

A body of law bearing a very close and very in-
structive resemblance to our case-law in those par-
ticulars which I have noticed, was known to the
Romans under the name of the Responsa Prudentum,
the “answers of the learned in the law.” The form
of these Responses varied a good deal at different pe-
riods of the Roman jurisprudence, but throughout its
whole course they consisted of explanatory glosses on
authoritative written documents, and at first they
were exclusively collections of opinions interpretative

D
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of the Twelve Tables. As with us, all legal langnage
adjusted itself to the assumption that the text of the
old Code remained unchanged. There was the ex-
press rule. It overrode all glosses and comments,
and no one openly admitted that any interpretation
of it, however cminent the interpreter, was safe from
revision on appeal to the vencrable texts. Yet in
point of fact, Books of Responses bearing the names of
leading jurisconsults obtained an authority at least
equal to that of our reported cases, and constantly
modified, extended, limited, or practically overruled
the provisions of the Decemviral law. The authors
of the new jurisprudence during the whole progrest
of its formation professed the most sedulous respect
for the letter' of the Code. They were merely
explaining it, deciphering it, bringing out its ful
meaning ; but then, in the result, by piecing text:
together, by adjusting the law to states of fact whict
actually presented themselves and by speculating o1
its possible application to others which might occur
by introducing principles of interpretation derivec
from the exegesis of other written documents whicl
fell under their observation, they educed a vas
variety of canons which had never been dreamed of by
the compilers of the Twelve Tables and which wer
in truth rarely or never to be found there. Al
these treatises of the jurisconsults claimed respect o
the ground of their assumed conformjty with th
Code, but their.comparative authority depended o
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the reputation of the particular jurisconsults who
gave them to the world. Any name of univer-
sally acknowledged greatness clothed a Dook of
Responses with a binding force hardly less than that
which belonged to enactments of the legislature;
and such a book in its turn constituted a new foun-
dation on which a further body of jurisprudence
might rest. The Responses of the early lawyers were
not however published, in the modern sense, by
their author. They were recorded and edited by
his pupils, and were not thercfore in all probability
arranged according to any scheme of classification.
The part of the students in these publications must
be carefully noted, because the service they rendered
to their teacher seems to have been generally repaid
by his sedulous attention to the pupils’ education.
The educational treatises called Institutes or Com-
mentaries, which are a later fruit of the duty then
recognised, are among the most remarkable features
of the Roman system. It was apparently in these
Institutional works, and not in the books intended
for trained lawyers, that the jurisconsults gave to the
public their classifications and their proposals for
modifying and improving the technical phrascology.
In comparing the Roman Responsa Prudentum
with their nearest English counterpart, it must be
carefully borne in mind that the authority by which
this part of the Roman jurisprudence was expounded
» 2
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We cannot doubt that the peculiarities which have
been noted in the instrumentality by which the deve-
lopment of the Roman law was first effected, were
the source of its characteristic excellence, its early
wealth in principles. The growth and exuberance of
principle was fostered, in part, by the competition
among the expositors of the law, an influence wholly
unknown where there exists a Bench, the depositaries
intrusted by king or commonwealth with the prero
gative of justice. But the chief agency, no doubt
was the uncontrolled multiplication of cases for lega
decision. The state of facts which caused genuin
perplexity to a country client was not a whit mor
entitled to form the basis of the jurisconsult’s Re
sponse, or legal decision, than a set of hypothetica
circumstances propounded by an ingenious pupil
All combinations of fact were on precisely the sam
footing, whether they were reul or imaginary. 1
was nothing to the jurisconsult that his opinion wa
overruled for the moment by the magistrate who ac
judicated on his client’s case, unless that magistrat
happened to rank above him in legal knowledge ¢
the esteem of his profession. I do not, indeed, mea
it to be inferred that he would wholly omit to cor
sider his client’s advantage, for the client was i
earlier times the great lawyer’s constituent and at
later period his paymaster, but the main road to tt
rewards of ambition lay through the good opinion «

.
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is order, and it is obvious that under such a system

I have been describing this was much more likely
o be secured by viewing cach case as an illustration
f a great principle, or an exemplification of a broad
tule, than by merely shaping it for an insulated
forensic triumph. It is evident that powerful in-

uence must have been excreised by the want of any
istinct check on the suggestion or invention of pos-
ible questions. Where the data can be multiplied
t pleasure, the facilitics for evolving a general rule
re immensely increased. As the law is adminis-
ered among ourselves, the judge cannot travel out
f the sets of facts exhibited before him or hefore
iis predecessors.  Accordingly each group of circum-
stances which is adjudicated upon receives, to employ
a Gallicism, a sort of consecration. It acquires cer-
tain qualities which distinguish it from every other
jcase genuine or hypothetical. But at Rome, as I
have attempted to explain, there was nothing re-
sembling a Bench or Chamber of judges; and there-
'fore no combination of facts possesscd any particular
value more than another. When a difficulty came
for opinion before the jurisconsult, there was nothing
to prevent a person endowed with a nice perception
of analogy from at once proceeding to adduce and
consider an entire class of supposed questions with
which a particular feature connected it. Whatever
were the practical advice given to the client, the
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responsum treasured up in the note-books of listen.
ing pupils would doubtless contemplate the circum.
stances as governed by a great principle, or included
in a sweeping rule. Nothing like this has ever been
possible among ourselves, and it should be acknow-
ledged that in many criticisms passed on the English
law the manner in which it has been enunciated
secms to have been lost sight of. The hesitation of
our courts in declaring principles may be much more
reasonably attributed to the comparative scantiness
of our precedents, voluminous as they appear to him
who is acquainted with no other systein, than to the
temper of our judges. 1t is true that in the wealth
of legal principle we arc considerably poorer than
several modern European nations. But they, it must
be remembered, took the Roman jurisprudence for
the foundation of their civil institutions. They
built the débris of the Roman law into their walls;
but in the materials and workmanship of the residue
there is not much which distinguishes it favourably
tfrom the structurc erccted by the English judicature.

The period of Roman freedom was the period during
which the stamp of a distinctive character was im-
pressed on the Roman jurisprudence; and through
all the earlier part of it, it was by the Responses of
the jurisconsults that the developmeht of the law was
mainly carried on. But as we approach the fall of
the republic there are signs that the Responses are
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issuming a form which must have been fatal to their
arther expansion. They are becoming systematised
nd reduced into compendia. Q. Mucius Scaevola, the
ontifex, is said to have published a manual of the
ntire Civil Law, and there are traces in the writings
f Cicero of growing disrelish for the old methods, as
E:(nmluax'ed with the more active instruments of legal
innovation. Other agencies had in fact by this time
been brought to bear on the law. The Edict, or
annual proclamation of the Prator, had risen into
credit as the principal engine of law reform, and
L. Cornclius Sylla, by causing to be cnacted the
rreat group of statutes called the Leges Cornelie, had
shown what rapid and speedy improvements can be
ffected by direct legislation. The final blow to the
csponses was dealt by Augustus, who limited to a

cw leading jurisconsults the right of giving hinding
pinions on cases submitted to them, a change which,
hough it brings us nearer the ideas of the modern
World, must obviously have altered fundamentally
the characteristics of the legal profession and the
ature of its influence on Roman law. At a later
eriod another school of jurisconsults arose, the great
ights of jurisprudence for all time. But Ulpian
nd Paulus, Gaius and Papinian, were not authors
f Responses.  Their works were regular treatises on
articular departments of the law, more especially on
the Prator’s Edict.
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The Equity of the Romans and the Praetorian Edict
by which it was worked into their system, will be
considered in the next chapter. Of the Statute Law
it is only nccessary to say that it was scanty during
the republic, but became very voluminous under the
empire. In the youth and infancy of a nation it is 4
rare thing for the legislature to be called into action
for the general reform of private law. The cry of
the people is not for change in the laws, which are
usually valued above their real worth, but solely for
their pure, complete and casy administration; and
recourse to the legislative body is generally directed
to the removal of some great abuse, or the decision of

some incurable quarrel between classes or dynasties.
There seems in the minds of the Romans to have
been some association between the enactment of o
large body of statutes and the settlement of society|
after a great civil commotion. Sylla signalised his
reconstitution of the republic by the Leges Corneli;
Julius Cwmsar contemplated vast additions to the
Statute Law; Augustus caused to be passed the all
important group of Leges Julize; and among later
empcerors the most active promulgators of constitw
tions are princes who, like Constantine, have the
concerns of the world to readjust. The true period
of Roman Statute Law does not begin till the esta
blishment of the empire. The enactments of the
emperors, clothed at first in the pretence of popular
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nction, but afterwards emanating undisguisedly
l'om the imperial prerogative, extend in increasing
hnssivencss from the consolidation of Augustus’s
ower to the publication of the Code of Justinian.
t will be seen that even in the reign of the second
mperor a considerable approximation is made to that
ondition of the law and that mode of administering

with which we are all familiar. A statute law
nd a limited board of expositors have arisen into
eing; a permanent court of appeal and a collection
f approved commentaries will very shortly be added ;
aind thus we are brought close on the ideas of our
bwn day.
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CHAPTER IIL

LAW OF NATURE AND EQUITY.

Tre theory of a set of legal principles entitled

their intrinsic superiority to supersede the older I
very early obtained currency both in the Ron
State and in England. Such a body of princip
existing in any system, has in the foregoing chapt
been denominated Equity, a term which, as will ¢
sently be scen, was one (though only one) of
designations by which this agent of legal change v
known to the Roman jurisconsults. The jurisp:
dence of the Court of Chancery, which bears t
name of Equity in England, could only be adequatc
discussed in a scparate treatise. It is extreme
complex in its texture, and derives its materials frc
several heterogeneous sources. The early ecclesis
tical chancellors contributed to it, from the Can
Law, many of the principles which lie deepest in :
structure. The Roman law, more fertile than t:
Canon Law in rules applicable to secular dispute
was not seldom resorted to by a later generation -
Chancery judges, amid whose recorded dicta v
often find entire texts from the Corpus Juris Civil
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imbedded, with their terms unaltered, though their
origin is never acknowledged. Still more recently, and
!{ particu]arly at the middle and during the latter half of
the eighteenth century, the mixed systems of juris-
prudence and morals constructed by the publicists of
the Low Countries appear to have been much studied
by English lawyers, and from the chancellorship of
Lord Talbot to the commencement of Lord Eldon’s
chancellorship these works had considerable effect on
the rulings of the Court of Chancery. The system,
which obtained its ingredients from these various
quarters, was greatly controlled in its growth by the
necessity imposed on it of conforming itself to the
analogies of the common law, but it has always an-
swered the description of a body of comparatively
wvel legal principles claiming to override the older
jurisprudence of the country on the strength of an
intrinsic ethical superiority.

The Equity of Rome was a much simpler structure,
wd its development from its first appearance can
% much more easily traced. Both its character and
ts history deserve attentive examination. It is the
00t of several conceptions which have exercised
rofound influence on human thought, and through
Uman thought have seriously affected the destinies
f mankind,

The Romans described their legal system as con-
sting of two ingredients. “ All nations,” says the
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Institutional Treatise published under the auth
the Emperor Justinian, “ who are ruled by la
customs, are governed partly by their own pa:
laws, and partly by those laws which are com
all mankind. The law which a people enacts is
the Civil Law of that people, but that which -
reason appoints for all mankind is called the .
Nations, because all nations use it.” The part
law “ which natural reason appoints for all mar
was the element which the Edict of the Preet
supposed to have worked into Roman jurispru
Elsewhere it is styled more simply Jus Natur:
the Law of Nature; and its ordinances are s
be dictated by Natural Equity (naturalis g
as well as by mnatural reason. I shall atten
discover the origin of these famous phrases, I
Nations, Law of Nature, Equity, and to.dete
how the conceptions which they indicate are re
to one another.

The most superficial student of Roman hi
must be struck by the extraordinary degree in +
the fortunes of the republic were affected b:
presence of foreigners, under different names, o:
soil. The causes of this immigration are discer
enough at a later period, for we can readily w
stand why men of all races should flock to the mis
of the world ; but the same phenomenon of a .
population of foreigners and denizens meets v
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the very earliest records of the Roman State. No
doubt, the ‘instability of society in ancient Italy,
composed as it was in great measure of robber tribes,
gave men considerable inducement to locate them-
selves in the territory of any community strong
enough to protect itself and them from external
attack, even though protection should be purchased at
the cost of heavy taxation, political disfranchisement,
. and much social humiliation. It is probable, however,
‘that this explanation is imperfect, and that it could
only be completed by taking into account those active
commercial relations which, though they are little
reflected in the military traditions of the republic,
Rome appears certainly to have had with Carthage
and with the interior of Italy in pre-historic times.
!thﬁiever were the circumstances to which it was
‘attributable, the foreign clement in the commonwealth
determined the whole course of its history, which,
at all its stages, is little more than a narrative of
conflicts between a stubborn nationality and an alien
population. Nothing like this has been seen in
modérn times; on the one hand, because modern
European communities have seldom or never received
Ny accession of foreign immigrants which was large
nough to make itself felt by the bulk of the native
itizens, and on the other, because modern states,
eing held tegether by allegiance to a king or political
1peridr, absorb considerable bodies of immigrant
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settlers with a quickness unknown to the ancient
world, whtere the original citizens of a commonwealtt
always believed themselves to be united by kinship in
blood, and resented a claim to equality of privilege
as a usurpation of their birthright. In the early
Roman republic the principle of the absolute ex.
clusion of foreigners pervaded the Civil Law no less
than the constitution. The alien or denizen could
have no share in any institution supposed to be coeval
with the State. He could not have the benefit of
Quiritarian law. He could ‘not be a party to the
nexum which was at once the conveyance and the
contract of the primitive Romans. He could not sue
by the Sacramental Action, a mode of litigation of
which the origin mounts up to the very infancy of
civilisation. Still, neither the interest nor the security,
of Rome permitted him to be quite outlawed. A}If
ancient communities ran the risk of being overthrown,
by a very slight disturbance of equilibrium, and the*
mere instinet of self-preservation would force 'the
Romans to devise some method of adjusting the rights
and duties of forcigners, who might otherwise—and
this was a danger of real importance in the ancient
world—have decided their controversies by armed
strife.  Moreover, at no period of Roman history
was foreign trade entirely neglected. It was there:
fore probably half as a measure of policesand half in
furtherance of commerce that jurisdiction was #irst
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ssumed in disputes to which the partieé'yvere either
greigners or-a native and a foreigner. The assump-
jon of such a jurisdiction brought with it the
mediate necessity of discovering some principles
n which the questions to be adjudicated upon could
e settled, and the principles applied to this object
y the Roman lawyers were eminently characteristic
of the time. They refused, as I have said before, to
decide the new cases by pure Roman Civil Law.
They refused, no doubt because it scemed to involve
some kind of degradation, to apply the law of the par-
icular State from which the foreign litigant came.
The expedient to which they resorted was that of sc-
lecting the rules of law common to Rome and to the
different Italian communities in which the immigrants
were born. In other words, they set themselves to form

& system answering to the primitiveand literal meaning
of Jus Gentium, that is, Law common to all Nations.
Jus Gentium was, in fact, the sum of 'qhe common
ingredients in the customs of the old Italiun tribes,
for they were all the nations whom the Romans had
the means of observing, and who sent successive
swarms of immigrants to Roman soil. - Whenever a
particular usage was seen to be practised by a large
number of separate races in common, it was set down
a3 part of the Law common to all Nations, or Jus
Gentium. ,Thus, although the conveyance of property
Wwag, cgrtainly accompanied by very different forms in
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the different commonwealths surrounding Rome, t}
actual transfer, tradition, or delivery of the artic
intended to be conveyed was a part of the ceremoni:
in all of them. It was, for instance, a part, thoug
a subordinate part, in the Mancipation or conveyanc
peculiar to Rome. Tradition, therefore, being in a
probability the only common ingredient in the mode
of conveyance which the jurisconsults had the mean
of observing, was set down as an institution Juri
Gentium, or rule of the Law common to all Nations
A vast number of other observances were scrutinised
with the same result. Some common characteristic
was discovered in all of them, which had a common
object, and this characteristic was classed in the Jus
Gentium, The Jus Gentium was accordingly a col
lection of rules and principles, determined by ob
servation to be common to the institutions which
prevailed among the various Italian tribes.

The circumstances of the origin of the Jus Gentium
are probably a sufficient safeguard against the mis
take of supposing that the Roman lawyers had
any special respect for it. 1t was the fruit in part
of their disdain for all foreign law, and in part of
their disinclination to give the foreigner the advan-
tage of their own indigenous Jus Civile. It is true
that we, at the present day, should probably take 2
very different view of the Jus Gentium, if we werc
performing the operation which was effected by the
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oman jurisconsults. We should attach some vague
Fuperiority or precedence to the element which we
had thus discerned underlying and pervading so
}__great a variety of usage. We should have a sort of
respect for rules and principles so universal. Per-
haps we should speak of the common ingredient as
!being of the essence of the transaction into which it
entered, and should stigmatise the remaining appa-
ratus of ceremony, which varied in different com-
munities, as adventitious and accidental. Or it may
be, we should infer that the races which we were
comparing once obeyed a great system of common
institutions of which the Jus Gentium was the repro-
duction, and that the complicated usages of separate
zommonwealths were only corruptions and depra-
vations of the simpler ordinances which had once
egulated their primitive state. But the results
0 which modern ideas conduct the observer are,
s nearly as possible, the reverse of those which
vere instinctively brought home to the primitive
loman., What we respect or admire, he disliked
r regarded with jcalous dread. The parts of
arisprudence which he looked upon with affection
rere exactly those which a modern theorist leaves
ut of consideration as accidental and transitory;
1e solemn gestures of .the mancipation; the nicely
ljusted questions and answers of the verbal
ntract; the endless formalities of pleading and
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procedure. The Jus Gentium was merely a systey
forced on his attention by a political necessity. He
loved it as little as he loved the foreigners fron
whose institutions it was derived and for whos
benefit it was intended. A complete revolution i
his ideas was required before it could challenge hi
respect, but so complete was it when it did occu
that the true reason why our modern estimate of th
Jus Gentium differs from that which has just bee

described, is that both modern jurisprudence an
modern philosophy have inherited the matured view
of the later jurisconsults on this subject. There di
come a time when, from an ignoble appendage of th
Jus Civile, the Jus Gentium came to be considerel
a great though as yet imperfectly developed mod:
to which all Jaw ought as far as possible to conforn
This crisis arrived when the Greek theory of a Lawo
Nature was applied to the practical Roman admini
stration of the Law common to all Nations.

The Jus Naturale, or Law of Nature, is simply th
Jus Gentium or Law of Nations seen in the light o
a peculiar theory. An unfortunate attempt to dis
criminate them was made by the jurisconsult Ulpian
with the propensity to distinguish characteristic of 3
lawyer, but the language of Gaius, a much higher av
thority, and the passage quoted before from the Inst}
tutes, leave no room for doubt, that the expression
were practically convertible. The difference be
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ween them was entirely historical, and no distinction
n essence could ever be established between them.
t is almost unnecessary to add that the confusion
setween Jus Gentium, or Law common to all Nations,
nd international law is entirely modern. The classi-
al expression for international law is Jus Feciale, or
he law of negotiation and diplomacy. Itis, however,
unquestionable that indistinct impressions as to the
meaning of Jus Gentium had considerable share in
producing the modern theory that the relations
of independent states are governed by the Law of
Nature.

It becomes necessary to investigate the Greek
conceptions of Nature and her law. The word ¢deoig
which was rendered in the Latin natura and our
nature, denoted beyond all doubt originally the
material universe, but it was the material universe
contemplated under an aspect which—such is our
intellectual distance from those times—it is not very
2asy to delineate in modern language. Nature sig-
nified the physical world regarded as the result of
some primordial clement or law. The oldest Greek
philosophers had been accustomed to explain the
fabric of creation as the manifestation of some single
rinciple which they variously asserted to be move-
nent, fire, moisture, or generation. In its simplest
ind most ancient sense, Nature is precisely the
>hysical universe looked upon in this way as the
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manifestation of a principle. Afterwards, the late
Greek sects, returning to a path from which th
greatest intellects of Greece had meanwhile strayed
added the moral to the physical world in the con
ception of Nature. They extended the term till i
embraced not merely the visible creation, but tl
thoughts, observances, and aspirations of mankind,
Still, as before, it was not solely the moral phe
nomena of human society which they understood by
Naoture, but these phenomena considered as resolv-
able into some general and simple laws.

Now, just as the oldest Greck theorists supposed
that the sports of chance had changed the material
universe from its simple primitive form into its
present heterogeneous condition, so their intellectual
descendants imagined that but for untoward acci-
dent the human race would have conformed itself
to simpler rules of conduct and a less tempestuous
life. To live according to mature came to be con-
sidered as the end for which man was created, and
which the best men were bound to compass. To
live according to nature was to rise above the dis
orderly habits and gross indulgences of the vulgar
to higher laws of action which nothing but self
denial and self-command would enable the aspirant
to observe. It is motorious that this proposition—
live according to nature—was the sum of the tenets
of the famous Stoic philosophy. Now on the subju-
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ation of Greece that philosophy made instantancous
rogress 10 Roman society. It possessed natural
iscinations for the powerful class who, in theory at
ast, adhered to the simple habits of the ancient
alian race, and disdained to surrender themseclves
the innovations of foreign fashion. Such persons
egan immediately to affect the Stoic precepts of
ife according to nature—an affectation all the more
Frateful, and, I may add, all the more noble, from its
ontrast with the unbounded profligacy which was
eing diffused through the imperial city by the
:billage of the world and by the example of its most
uxurious races. In the front of the disciples of the
1ew Greek school, we might be sure, even if we did
10t know it historically, that the Roman lawyers
igured.  'We have abundant proof that, there being
ubstantially but two professions in the Roman re-
ublic, the military men were generally identified
ith the party of movement, but the lawyers were
hniversally at the head of the party of resistance.
~ The alliance of the lawyers with the Stoic philo-
sophers lasted through many centuries. Some of
the earliest names in the series of remowned juris-
consults are associated with Stoicism, and ultimately
we have the golden age of Roman jurisprudence
fixed by general consent at the era of the Antonine
Casars, the most famous disciples to whom that
1)hilosophy has given a rule of life. The long
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diffusion of these doctrines among the members of
particular profession was sure to affect the art wh
they practised and influenced.  Several positic
which we find in the remains of the Roman ju:
consults are scarcely intelligible, unless we use
Stoic tencts as our key; but at the same time i
a serious, though a very common, error to meas
the influence of Stoicism on Roman law by count
up the number of legal rules which can be ¢
fidently affiliated on Stoical dogmas. It has o
been observed that the strength of Stoicism res:
not in its canons of conduct, which were ofter
pulsive or ridiculous, but in the great though v:
principle which it inculcated of resistance to pas:
Just in the same way the influence on jurisprud
of the Greck theories, which had their most dis
expression in Stoicism, consisted not in the 1
ber of specific positions which they contribute
Roman law, but in the single fundamental ass
tion which they lent to it. After Nature
hecome a household word in the mouths o
Romans. the belief gradually prevailed amon
Roman lawyers that the old Jus Gentium w
fact the lost code of Nature, and that the F
in framing an Edictal jurisprudence on the
ciples of the Jus Gentium was gradually resto
type from which law had only departed to deter
The inference from this belief was immediate -
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was the Preetor’s duty to supersede the Civil Law as
much as possible by the Edict, to revive as far as
might be the institutions by which Nature had go-
verned man in the primitive state. Of course there
- were many impediments to the amelioration of law by
this agency. There may have been prejudices to over-
come even in the legal profession itself, and Roman
habits were far too tcnacious to give way at once
to mere philosophical theory. The indirect methods
by which the Edict combated certain technical anoma-
lies, show the caution which its authors were compelled
to observe, and down to the very days of Justinian
there was some part of the old law which had ob-
stinately resisted its influence. But on the whole,
the progress of the Romans in legal improvement
was astonishingly rapid as soon as stimulus was
applied to it by the theory of Natural Law. The
ideas of simplification and gencralisation had always
been associated with the conception of Nature ; sim-
Plicity, symmetry, and intelligibility came therefore
“tobe regarded as the characteristics of a good legal
System, and the taste for involved language, mul-
tiplied ceremonials, and useless difficulties disap-
peared altogether. The strong will and unusual
Opportunities of Justinian were needed to bring the
Roman law to its existing shape, but the ground-
Dlan of the system had been sketched long before
the imperial reforms were effected.
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What was the exact point of contact between
old Jus Gentium and the Law of Nature? I ti
that they touch and blend through Aiquitas.
Equity in its original sensc; and here we seer
come to the first appearance in jurisprudence of
famous term Equity. In examining an expres
which has so remote an origin and so long a his
as this, it is always safest to penetrate, if pos:
to the simple metaphor or figure which at
shadowed forth the conception. It has gene
been supposed that Aquitas is the equivalent ¢
Greck isdrys, 4. e. the principle of equal or pr
tionate distribution. The equal division of nw
or physical mngnit—udes is doubtless closely ent
with our perceptions of justice; there are few
ciations which keep their ground in the mi
stubbornly or are dismissed from it with sucl
culty by the deepest thinkers. Yet in tracir
history of this association, it certainly does no
to have suggested itself to very early th
but is rather the offspring of a comparative
philosophy. It is remarkable too that the *“equ
of laws on which the Greek democracies
themselves—that equality which, in the b«
drinking song of Callistratus, Harmodius ar
stogiton are said to have given to Ather
little in common with the “equity” of the F
The first was an equal administration of cis



mong the citizens, however limited the class of
itizens might be; the last implied the applicability
f a law, which was not civil law, to a class which
id not mecessarily consist of citizens. The first
xcluded a despot; the last included foreigners, and
or some purposes slaves. On the whole, I should
e disposed to look in another direction for the germ
f the Roman ¢ Equity.” The Latin word “=quus”
arries with it more distinctly than the Greek *¥oog”
he sense of levelling. Now its levelling tendency
ras exactly the characteristic of the Jus Gentium,
vhich would be most striking to a primitive Roman.
'he pure Quiritarian law recognised a multitude of
rbitrary distinctions between classes of men and
inds of property; the Jus Gentium, generalised
rom a comparison of various customs, neglected
he Quiritarian divisions. The old Roman law
stablished, for example, a fundamental difference
between “ Agnatic” and “ Cognatic™ relationship, v
that is, between the F amily considered as based
pon common subjection to patriarchal authority
nd the Family considered (in conformity with mo-
ern ideas) as united through the mere fact of a
Pommon descent. This distinction disappears in the
‘law common to all nations,” as also does the
Hlifference between the archaic forms of property,
Things « Mancipi” and Things “ nec Mancipi.” The
eglect of demarcations and boundaries seems to
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me, therefore, the feature of the Jus Gentium -
was depicted in Aquitas. 1 imagine that the
was at first a mere description of that cor
levelling or removal of irregularities which we
wherever the pratorian systcm was applied «
cases of foreign litigants. Probably no colc
cthical meaning belonged at first to the expre
nor is there any reason to belicve that the f
which it indicated was otherwise than ext:
distasteful to the primitive Roman mind.

On the other hand, the feature of the Jus Ge
which was presented to the apprehension of a -
by the word Equity, was exactly the first an:
vividly realised characteristic of the hypot
state of nature. Nature implied symmetrical
first in the physical world, and next in the
and the earliest notion of order doubtless ir
straight lines, even surfaces, and measured dis
The same sort of picture or figure would be
sciously before the mind’s eye, whether it st
form the outlines of the supposed natural s
whether it took in at a glance the actual adm
tion of the ““law common to all nations;” anc
know of primitive thought would lead us to ¢
that this ideal similarity would do much to en
the belief in an identity of the two conceptior
then, while the Jus Gentium had little or no an
credit at Rome, the theory of a Law of Natv



surrounded with all the prestige of philosophical
E\]lthority, and invested with the charms of association
with an elder and more blissful condition of the race.
It is easy to understand how the difference in the
point of view would affect the dignity of the term
which at once described the operation of the old
principles and the results of the new theory. Even
to modern ears it is not at all the same thing to
describe a process as one of “levelling” and to call
it the ‘“correction of anomalies,” though the meta-
phor is precisely the same. Nor do I doubt that,
when once Alquitas was understood to convey an
allusion to the Greek theory, associations which grew
out of the Greek notion of icirng began to cluster
round it. The language of Cicero renders it more
than likely that this was so, and it was the first
stage of a transmutation of the conception of
Equity, which almost every ethical system which has
appeared since those days has more or less helped to
carry on.

Something must be said of the formal instrumen-
tality by which the principles and distinctions asso-
clated, first with the Law common to all N ations, and
lafterwards with the Law of Nature, were gradually
ginflorporated with the Roman law. At the crisis of
Primitive Roman history which is marked by the
expulsion of the Tarquins, a change occurred which
hag itg parallel in the early annals of many ancient
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states, but which had little in common with
passages of political affairs which we now term
lutions. It may best be described by saying
the monarchy was put into commission. The p
heretofore accumulated in the hands of a singl
son were parcelled out among a number of el
functionaries, the very name of the kingly
being retained and imposed on a personage 1
subsequently as the Rex Sacrorum or Rex £
culus. As part of the change, the settled du
the supreme judicial office devolved on the F
at the time the first functionary in the commonv
and together with these duties was transferr
undefined supremacy over law and legislation
always attached to ancient sovereigns, and w’
not obscurely related to the patriarchal and
authority they had once enjoyed. The circum
of Rome gave great importance to the more in¢
portion of the functions thus transferred, as w
establishment of the republic began that se
recurrent trials which overtook the state, in tk
culty of dealing with a multitude of person
not coming within the technical description of
nous Romans, were nevertheless permanently
within Roman jurisdiction. Controversies
such persons, or between such persons and nati
citizens, would have remained without the pal
remedies provided by Roman law, if the Pre
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not undertaken to decide them, and he must soon have
addressed himself to the more critical disputes which
in the extension of commerce arose between Roman
:subjects and avowed foreigners. The great increase
of such cases in the Roman Courts about the period
of the first Punic War is marked by the appointment
Lbf a special Protor, known subscquently as the
Prator Peregrinus, who gave them his undivided

ttention. Meantime, one precaution of the Roman
eople against the revival of oppression, had con-
isted in obligingevery magistrate whose duties had
Pny tendency to expand their sphere, to publish, on
ommencing his year of office, an Edict or pro-
lamation in which he declared the manner in
hich he intended to administer his department.
he Preetor fell under the rule with other magis-
rates; but as it was necessarily impossible to con-
truct each year a separate system of principles, he
eems to have regularly republished his predeces-
or's Edict with such additions and changes as the
Xigency of the moment or his own views of the law
ompelled him to introduce. The Pretor’s proclama-
ion, thus lengthened by a new portion cvery year,
btained the name of the Edictum Perpetuum, that
S the continuous or unbroken edict. The immense
ength to which it extended, together perhaps with
ome distaste for its necessarily disorderly texture,
aused the practice of increasing it to be stopped in

t
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the year of Salvius Julianus, who occupied the magi.
tracy in the reign of the Emperor Hadrian. The
cdict of that Prator embraced therefore the whol
body of equity jurisprudence, which ‘it probably dis
posed in new and symmetrical erder, and the per
petual edict js' therefore often cited in Roman lay
merely as the Edict of Julianus.

Perhaps the first inquiry which occurs to a
Englishman who considers the peculiar mechanism o
the Iidict is, what were the limitations by which thes
extensive powers of the Prator were restrained
How was authority so little definite to be reconcile
with a settled condition of society and of law? Th
answer can only be supplied by careful observation ¢
the conditions under which our own English law i
administered. The Practor, it should be recollecte
was a jurisconsult himself, or a person entirely in tt
hands of advisers who were jurisconsults, and it :
probable that every Roman lawyer waited impatient]
for the time when he should fill or control the gre:
judicial magistracy. In the interval, his tastes, fee
ings, prejudices, and degree of enlightenment we
inevitably those of his own order, and the qualific
tions which he ultimately brought to office were tho
which he had acquired in the practice and study
his profession. An English Chancellor goes throu
precisely the same training, and carries to the wo
sack the same qualifications. It is certain when
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gsumes oﬁice that he will have, to some extent, mo-
ified the law before he leaves it; but until he has
witted his seaf, and the series of his decisions in the
Law Reports has been completed, we cannot discover
ow far he ‘has eludidated or added to the principles
which his predecessors bequeathed %6 him. The in-
uence of the Preetor on Roman jurisprudence differed
only in respect of the period at which lts amount was
ascertained. As was before stated, he was in office
but for a year, and his decisions rendered during his
year, though of course irreversible as regarded the
litigants, were of no ulterior value. The most natu-
ral moment for declaring the changes he proposed to
effect, occurred therefore at his entrance on the pre-
torship; and hence, when commencing his duties, he
did openly and avowedly that which in the end his
English representative does insensibly and sometimes
unconsciously. The checks on his apparent liberty
are precisely those imposed on an Lnglish judge.
Theoretically there seems to be hardly any limit to
the powers of either of them, but practically the
Roman Pretor, no less than the English Chancellor,
was kept within the narrowest bounds by the prepos-
sessions imbibed from early training, and by the
Strong restraints of professional opinion, restraints
of which the stringency can only be appreciated by
those who have personally experienced them. It
may be added that the lines within which movement is
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permitted, and beyond which there is to be no travel.
ling, were chalked with as much distinctness in the
one case as in the other. In England the judge fol.
lows the analogies of reported decisions on insulated
groups of facts. At Rome, as the intervention of the
Prator was at first dictated by simple concern for the
safety of the state, it is likely that in the carliest
times it was proportioned to the difficulty which it'
attempted to get rid of. Afterwards, when the taste

for principle had been diffused by the Responses, he no

doubt used the Edict as the means of giving a wider

application to those fundamental principles which he

and the other practising jurisconsults, his contempo-

raries, believed themselves to have detected under-

lying the law. Latterly he acted wholly under the

infiluence of Greek philosophical theories, which at

once tempted him to advance and confined him to s

particular course of progress.

The nature of the measures attributed to Salvius
Julianus has been much disputed. Whatever they
were, their effects on the Edict are sufficiently plain.
It ccased to be extended by annual additions, and
henceforward the equity jurisprudence of Rome
was developed by the labours of a succession of
great jurisconsults who fill with their writings the
interval between the reign of Hadrian and the reign
of Alexander Severus. A fragment of the wonder-
ful system which they built up survives in the
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Pandects of Justinian, and supplies evidence that
their works took the form of treatises on all parts
of Roman law, but chiefly that of commentaries on
the Edict. Indeed, whatever be the immediate sub-
ject of a jurisconsult of this epoch, he may always
be called an expositor of Equity. The principles
of the Edict had, before the epoch of its cessation,
made their way into every part of Roman jurispru-
dence. The Equity of Rome, it should be understood,
even when most distinet from the Civil Law, was
always administered by the same tribunals. The
Preetor was the chief equity judge as well as the great
common law magistrate, and as soon as the Edict had
evolved an equitable rule the Praetor’s court began to
apply it in place of or by the side of the old rule of
the Civil Law, which was thus directly or indirectly
repealed without any express enactment of the legis-
lature. The result, of course, fell considerably short
of a complete fusion of law and equity, which was not;
carried out till the reforms of Justinian. The techni-
cal severance of the two elements of jurisprudence
entailed some confusion and some inconvenience,
and there were certain of the stubborner doctrines
of the Civil Law with which neither the authors
nor the expositors of the Edict had ventured to in-
terfere. But at the same time there was no corner
of the field of jurisprudence which was not more or
less swept over by the influence of Equity. It sup-

-0
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plied the jurist with all his materials for generalisa.
tion, with all his methods of interpretation, with
his elucidations of first principles, and with that
great mass of limiting rules which are rarely inter. |
fered with by the legislator, but which seriously
control the application of every legislative act.

The period of jurists ends with Alexander Severus,
From Hadrian to that emperor the improvement of
law was carried on, as it is at the present moment in
most continental countries, partly by approved com:
mentaries and partly by dircct legislation. But in
the reign of Alexander Severus the power of growth
in Roman Equity seems to be exhausted, and the suc
cession of jurisconsults comes to a close. The remain:
ing history of the Roman law is the history of the
imperial constitutions, and, at the last, of attempts to
codify what had now become the unwieldy body of
Roman jurisprudence. We have the latest and most
celebrated experiment of this kind in the Corpus Jurs
of Justinian.

It would be wearisome to enter on a detailed com-
parison or contrast of English and Roman Equity
but it may be worth while to mention two feature
which they have in common. The first may I
stated as follows. Each of them tended, and o
such systems tend, to exactly the same state i
which the old common law was when Equity fir
interfered with it. A time always comes at whic
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" the moral principles originally adopted have been
" carried out to all their legitimate consequences, and
then the system founded on them becomes as rigid,
a8 unexpans‘i've, and as liable to fall behind moral
progress as the sternest code of rules avowedly legal.
Such an epoch was reached at Rome in the reign
of Alexander Severus; after which, though the
whole Roman world was undergoing a moral revo-
lution, the Equity of Rome ceased to expand. The
same point of legal history was attained in Eng-
land under the chancellorship of Lord Eldon, the
first of our equity judges who, instcad of enlarg-
ing the jurisprudence of his court by indirect
legislation, devoted himself through life to explain-
ing and harmonising it. If the philosophy of legal
history were better understood in England, Lord
Eldon’s services would be less exaggerated on the
one hand and better appreciated on the other than
they appear to be among contemporary lawyers.
Other misapprehensions too, which bear some prac-
tical fruit, would perhaps be avoided. It is easily
seen by English lawyers that English Equity is a
system founded on moral rules; but it is forgotten
that these rules are the morality of past centuries—
Dot of the present—that they have received nearly
a3 much application as they are capable of, and that,
though of course they do not differ largely from the
ethical creed of our own day, they are not necessarily
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on a level with it. The imperfect theories of the
subject which are commonly adopted have generated
errors of opposite sorts. Many writers of treatises
on Equity, struck with the completeness of the system
in its present state, commit themselves expressly
or implicitly to the paradoxical assertion that: the
founders of the chancery jurisprudence contem-
plated its present fixity of form when they were
settling its first bases. Others, again, complain—
and this is a grievance frequently observed upon in
forensic arguments—that the moral rules enforced
by the Court of Chancery fall short of the ethical
standard of the present day. They would have
each Lord Chancellor perform precisely the same
office for the jurisprudence which he finds ready
to his hand, which was performed for the old com-
mon law by the fathers of English equity. DBut this
is to invert the order of the agencies by which the
improvement of the law is carried on. Equity has
its place and its time; but I have pointed out that
another instrumentality is ready to succeed it when
its energies are spent.

Another remarkable characteristic of both English
and Roman Iquity is the falsehood of the assump-
tidns upon which the claim of the equitable to supe-
riority over the legal rule is originally defended.
Nothing is more distasteful to men, either as indi-
viduals or as masses, than the admission of their
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moral progress as a substantive reality. This un-
willingness shows itself, as regards individuals, in the
exaggerated respect which is ordinarily paid to the
doubtful virtue of consistency. The movement of the
collective opifion of a whole society is too palpable
to be ignored, and is generally too visibly for the
better to be decricd; but there is the greatest dis-
inclination to aceept it as a primary phenomenon, and
it is commonly explained as the recovery of a lost
perfection—the gradual return to a state from which
the race has lapsed. This tendency to look back-
ward instead of forward for the goal of moral pro-
gress produced anciently, as we have seen, on Roman
jurisprudence effects the most serious and perma-
nent. The Roman jurisconsults, in order to account
for the improvement of their jurisprudence by the
Prator, borrowed from Greece the doctrine of a
Natural state of man—a Natural socicty—anterior
to the organisation of commonwealths governed by
positive laws. In England, on the other hand, a
range of ideas especially congenial to Inglishmen of
that day, explained the claim of Equity to override
the common law by supposing a general right to
superintend the administration of justice which was
assumed to be vested in the king as a natural result
of his paternal authority. The same view appears
i a different and a quainter form in the old doctrine
that Equity flowed from the king’s conscience—the
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improvement which had in fact taken place in t
moral standard of the community being thus referny|
to an inherent elevation in the moral sense of tl
sovercien, The growth of the English constitutio
rendered such a theory unpalatable after a tim
but as the jurisdiction of the Chancery was they
firmly established, 1t was not worth while to devs
any formal substitute for it. The theories foun
in modern manuals of Equity are very various, bt
all are alike in their untenability. Most of them ar
modifications of the Roman doctrine of a natur
law, which is indecd adopted in terms by thos
writers who begin a discussion of the jurisdiction ¢
the Court of Chancery by laying down a distinetior
between natural justice and civil
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CHAPTER IV.
THE MODERN HISTORY OF THE LAW OF NATURE,

T will be inferred from what has been said that
he theory which transformed the Roman jurispru-
ence had no claim to philosophical precision. It
nvolved, in fact, one of those “mixed modes of
hought” which are now acknowledged to have
haracterised all but the highest minds during the
nfancy of speculation, and which are far from un-
iscoverable even in the mental efforts of our own
ay. The Law of Nature confused the Past and the
resent, Logically, it implied a state of Nature
hich had once been regulated by natural law; yet
he jurisconsults do not speak clearly or confidently
f the existence of such a state, which indeed is little
noticed by the ancients except where it finds a
Poetical expression in the fancy of a golden age.
Natural law, for all practical purposes, was some-
thing belonging to the present, something entwined
With existing institutions, something which could be
E‘distinguished from them by a competent observer.
fThe test which separated the ordinances of Nature
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from the gross ingredients with which they were min-
gled was a sense of simplicity and harmony; yet it
was not on account of their simplicity and harmony
that these finer elements were primarily respected, but
on the score of their descent from the aboriginal reign
of Nature. This confusion has not been successfully
explained away by the modern disciples of the juris-
consults, and in truth modern speculations on the
Law of Nature betray much more indistinctness of
perception and are vitiated by much more hopeless
ambiguity of language than the Roman lawyers can
be justly charged with. There are some writers on
the subject who attempt to evade the fundamental
difficulty by contending that the code of Nature
exists in the future and is the goal to which all civil
laws are moving, but this is to reverse the assump-
tions on which the old theory rested, or rather
perhaps to mix together two inconsistent theories.
The tendency to look not to the past but to the future
for types of perfection was brought into the world
by Christianity. Ancient literature gives few or
no hints of a belief that the progress of society is
necessarily from worse to better.

But the importance of this theory to mankind has
been very much greater than its philosophical de-
ficiencies would lead us to expect. Indeed, it is no'
easy to say what turn the history of thought, anc
therefore of the human race, would have taken, if th



CHAP. IV, PERILS OF EARLY SOCIETY. 75

J

belief in a law natural had not become universal in
the ancient world.

There are two special dangers to which law, and
society which is held together by law, appear to be
liable in their infancy. One of them is that law
may be too rapidly developed. This occurred with
the codes of the more progressive Greek communities,
which disembarrassed themselves with astonishing
, facility from cumbrous forms of procedure and
needless terms of art, and soon ceased to attach any
superstitious value to rigid rules and prescriptions.
It was not for the ultimate advantage of mankind
that they did so, though the immediate benefit con-
ferred on their citizens may have been considerable.
One of the rarest qualities of national character is
the capacity for applying and working out the law,
as such, at the cost of constant miscarriages of
abstract justice, without at the same time losing
the hope or the wish that law may be conformed
to a higher ideal. The Greek intellect, with all
its mobility and elasticity, was quite unable to contine
itself within the strait waistcoat of a legal formula;
and, if we may judge them.by the popular courts
of Athens, of whose working we possess accurate
knowledge, the Greek tribunals exhibited the strongest
tendency to confound law and fact. The remains
of the Orators and the forensic commonplaces pre-
served by Aristotle in his Treatise on Rhetoric, show
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that questions of pure law were constantly argued
on every consideration which could possibly influence
the mind of the judges. No durable system of
jurisprudence could be produced in this way. A
community which never hesitated to relax rules of
written law whenever they stood in the way of an
ideally perfect decision on the facts of particular
cases, would only, if it bequeathed any body of
judicial principles to posterity, bequeath one con-
sisting of the ideas of right and wrong which hap-
pened to be prevalent at the time. Such a jurispru-
dence would contain no framework to which th
more advanced conceptions of subsequent ages couls
be fitted. It would amount at best to a philosophy
marked with the imperfections of the civilisatio
under which it grew up.

Few national societies have had their jurispm
dence menaced by this peculiar danger of precocior
maturity and untimely disintegration. It is ce
tainly doubtful whether the Romans were ev
seriously threatened by it, but at any rate they h
adequate protection in their theory of Natural La
For the Natural Law of the jurisconsults was d
tinctly conceived by them as a system which oug
gradually to absorb civil laws, without supersedi
them so long as they remained unrepealed. Th
was no such impression of its sanctity abroad, t
an appeal to it would be likely to overpower
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mind of a judge who was charged with the superin-
tendence of a particular litigation. The value and
serviceableness of the conception arose from its
keeping before the mental vision a type of perfect
law, and from its inspiring the hope of an indefinite
approximation to it, at the same time that it never
tempted the practitioner or the citizen to deny the
obligation of existing laws which had not yet been
. adjusted to the theory. It is important too to observe
that this model system, unlike many of those which
have mocked men’s hopes in later days, was not
entirely the product of imagination. It was never
thought of as founded on quite untested principles.
The notion was that it underlay existing law and
must be looked for through it. Its functions were
in short remedial, not revolutionary or anarchical.
And this, unfortunately, is the exact point at which
the modern view of a Law of Nature has often ceased
to resemble the ancient.

The other liability to which the infancy of society
is exposed has prevented or arrested the progress of
far the greater part of mankind. The rigidity of
primitive law, arising chiefly from its early associa-
tion and identification with religion, has chained
down the mass of the human race to those views
of life and conduct which they entertained at the
time when their usages were first consolidated into
a systematic form. There were one or two races
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exempted by a marvellous fate from this calamity
and grafts from these stocks have fertilised a fev
modern societies; but it is still true that, over th
larger part of the world, the perfection of law ha
always been considered as consisting in adherence t
the groundplan supposed to have been marked ot
by the original legislator. If intellect has in suc
cases been exercised on jurisprudence, it has uniform?
prided itself on the subtle perversity of the conclt
sions it could build on ancient texts, without di
coverable departure from their literal tenour. Iknc
no reason why the law of the Romans should be s
perior to the laws of the lHindoos, unless the theo
of Natural Law had given it a type of excellen
different from the usual one. In this one exceptior
instance, simplicity and symmetry were kept befc
the eyes of a society whose influence on mankind w
destined to be prodigious from other causes, as f
characteristics of an ideal and absolutely perfect l:
It is impossible to overrate the importance to a nat:
or profession of having a distinct object to aim
in the pursuit of improvement. The secret
Bentham’s immense influence in England during
past thirty years is his success in placing such
“object before the country. He gave us a clear 1
of reform. English lawyers of the last century w
probably too acute to be blinded by the paradox
commonplace that English law was the perfectior
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human reason, but they acted as if they believed it
for want of any other principle to proceed upon.
Bentham made the good of the community take
" precedence of every other object, and thus gave
escape to a current which had long been trying to
find its way outwards.

It is not an altogether fanciful comparison if we
call the assumptions we have been describing the
ancient counterpart of Benthamism. The Roman
theory guided men’s cfforts in the same direction
as the theory put into shape by the Englishman; its
practical results were not widely different from those
which would have been attained by a sect of law-
reformers who maintained a steady pursuit of the
general good of the community. It would be a
mistake, however, to suppose it a conscious antici-
pation of Bentham’s principles. The happiness of
mankind is, no doubt, sometimes assigned, both in
the popular and in the legal literature of the Romans,
as the proper object of remedial legislation, but it is
very remarkable how few and faint are the testimonies
to this principle compared with the tributes which are
constantly offered to the overshadowing claims of the
Law of Nature. It was not to anything resembling
philanthropy but to their sense of simplicity and
harmony—of what they significantly termed “ele-
gance ”—that the Roman jurisconsults freely surren-
dered themselves. The coincidence of their labours

/
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with those which a more precise philosophy would
have counsclled has been part of the good fortune
of mankind.
Turning to the modern history of the law of nature,

we find it easier to convince ourselves of the vast-
ness of its influence than to pronounce confidently
whether that influence has been exerted for good or
for evil. The doctrines and institutions which maz
be attributed to it are the material of some of th
most violent controversies debated in our time, a
will be seen when it is stated that the theory ¢
Natural Law is the source of almost all the speci
ideas as to law, politics, and society which Iranc
during the last hundred years has been the instr
ment of diffusing over the western world.  The pe
played by jurists in French history, and the sphe
of jural conceptions in French thought, have alwa
been remarkably large. It was not indeed in Fran
but in Italy, that the juridical science of mode
Europe took its rise, but of the schools founded
emissaries of the Italian universities in all parts
the continent, and attempted (though vainly) tc
set up in our island, that established in France y
duced the greatest effect on the fortunes of the coun
The lawyers of France immediately formed a s
alliance with the kings of the houses of Capet
Valois, and it was as much through their assertior
royal prerogative, and through their interpretatio
the rules of feudal succession, as by the power of
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sword, that the French monarchy at last grew to-
gether out of the agglomeration of provinces and
dependencies. The enormous advantage which their
understanding with the lawyers conferred on the
French kings in the prosecution of their struggle
with the great feudatories, the aristocracy, and the
church, can only be appreciated if we take into
account the ideas which prevailed in Europe far down
into the middle ages. There was, in the first place,
a great enthusiasm for generalisation and a curious
admiration for all general propositions, and conse-
quently, in the field of law, an involuntary reverence
for every general formula which seemed to embrace
and sum up a number of the insulated rules which
were practised as usages in various localities. Such
general formulas it was, of course, not difficult for
practitioners familiar with the Corpus Juris or the
Glosses to supply in almost any quantity. There was,
however, another cause which added yet more con-
siderably to the lawyers’ power. At the period of
which we are speaking, there was universal vagucness
of ideas as to the degree and nature of the authority
residing in written texts of law. For the most part,
the peremptory preface, Ita scriptum est, seems to
have been sufficient to silence all objections. Where
a mind of our own day would jealously scrutinise the
formula which had been quoted, would inquire its
source, and would (if necessary) deny that the.body
G
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of law to which it belonged had any authority to
supersede local customs, the elder jurist would not
probably have ventured to do more than question the
applicability of the rule, or at best cite some counter-
proposition from the Pandects or the Canon Law. T
is extremely necessary to bear in mind the uncer
tainty of men’s notions on this most important sid
of juridical controversies, not only because it helps t
explain the weight which the lawyers threw into tt
monarchical scale, but on account of the light whic
it sheds on several curious historical problems. T
motives of the author of the Forged Decretals a1
his extraordinary success are rendered more inte!
gible by it. And, to take a phenomenon of smal
interest, it assists us, though only partially, to und
stand the plagiarisms of Bracton. That an Engl
writer of the time of Henry IIL. should have b
able to put off on his countrymen as a compend:
of pure English law a treatise of which the er
form and a third of the contents were directly
rowed from the Corpus Juris, and that he should |
ventured on this experiment in a country wher:
systematic study 6f the Roman Law was forr
proscribed, will always be among the most hoy
enigmas in the history of jurisprudence; but s

is something to lessen our surprise when we co
hend the state of opinion at the period as t
obligatory force of written texts, apart from a.
sidaration of the source whence they were deri-
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When the kings of France had brought their long
struggle for supremacy to a successful close, an epoch
which may be placed roughly at the accession of the
branch of Valois-Angoﬁléme to the throne, the situa-
tion of the French jurists was peculiar, and continued
to be so down to the outbreak of the revolution. On
the one hand, they formed the best instructed and
nearly the most powerful class in the nation. They
had made good their footing as a privileged order by
the side of the feudal aristocracy, and they had assured
their influence by an organisation which distributed
their profession over France in great chartered corpo-
rations possessing large defined powers and still larger
indefinite claims. In all the qualities of the advocate,
the judge, and the legislator, they far excelled their
compeers throughout Europe. Their juridical tact,
their ease of expression, their fine sense of analogy
and harmony, and (if they may be judged by the
highest names among them) their passionate devotion
to their conceptions of justice, were as remarkable as
the singular variety of talent which they included, a
variety covering the whole ground between the oppo-
site poles of Cujas and Montesquieu, of D’Aguesseau
and Dumoulin. But, on the other hand, the system
of laws which they had to administer stood in striking
contrast with the habits of mind which they had cul-
tivated. The France which had been in great part
constituted by their efforts was smitten with the

e?
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curse of an anomalous and dissonant jurisprudence
beyond every other country in Europe. One great
division ran through the country and separated i’
into Pays de Droit Ecrit and Pays de Droit Coutu
mier, the first acknowledging the written Roman lav
as the basis of their jurispruéence, the last admittin
it only so far as it supplied general forms of expre:
sion, and courses of juridical rcasoning, which we:
reconcileable with the local usages. The sectior
thus formed were again variously subdivided.

the Pays de Droit Coutumier province differed frc
province, county from county, municipality frc
municipality, in the nature of its customs. In t
Pays de Droit Eerit the stratum of feudal ru
which overlay the Roman law was of the most misc
laneous composition. No such confusion as this e
existed in England. In Germany it did exist,
was too much in harmony with the deep political
religious divisions of the country to be lamente
even felt. It was the special peculiarity of Fr:
that an extraordinary diversity of laws conti
without sensible alteration while the central auth

of the monarchy was constantly strengthening i
while rapid approaches were being made to com
administrative unity, and while a fervid na:
spirit had been developed among the people.
contrast was one which fructified in many s
results, and among them we must rank the
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which it produced on the minds of the French
lawyers. Their speculative opinions and their intel-
lectual bias were in the strongest opposition to their
interests and professional habits. With the keenest
sense and the fullest recognition of those perfections
of jurisprudence which consist in simplicity and
uniformity, they believed, or seemed to believe, that
the vices which actually invested French law were .
ineradicable ; and in practice they often resisted the
reformation of abuses with an obstinacy which was
not shown by many among their less enlightened
countrymen. But there was a way to reconcile these
contradictions. They became passionate enthusiasts
for Natural Law. The Law of Nature overleapt all
provincial and municipal boundaries; it disregarded
all distinctions between noble and burgess, between
burgess and peasant; it gave the most exalted place
to lucidity, simplicity, and system; but it committed
its devotees to no specific improvement, and did not
directly threaten any venerable or lucrative techni-
cality. Natural law may be said to have become the
common law of France, or, at all events, the admis-
sion of its dignity and claims was the one tenet which
all French practitioners alike subscribed to. The lan-
guage of the pra-revolutionary jurists in its eulog

is singularly unqualified, and it is remarkable that
the writers on the Customs, who often made it their
duty to speak disparagingly of the pure Roman law,
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speak even more fervidly of Nature and her rule:
than the civilians who professed an exclusive respec
for the Digest and the Code. Dumoulin, the highes
of all authorities on old French Customary Law, ha
some extravagant passages on the Law of Nature
and his panegyrics have a peculiar rhetorical tur
which indicates a considerable departure from t}
caution of the Roman jurisconsults. The hypothes
of a Natural Law had become not so much a theo
guiding practice as an article of speculative fai
and accordingly we shall find that, in the transf
mation which it more recently underwent, its weak
parts rose to the level of its strongest in the este
of its supporters.

The eighteenth century was half over when
most critical period in the history of Natural I
was reached. Had the discussion of the theory
of its consequences continued to be exclusively
employment of the legal profession, there would
sibly have been an abatement of the respect whi
commanded; for by this time the Esprit des Loie
appeared. Bearing in some exaggerations the n
of the excessive violence with which its aut
mind had recoiled from assumptions usually su:
to pass without scrutiny, yet showing in som
biguities the traces of a desire to compromise
existing prejudicz, the book of Montesquieu, w
its defects, still proceeded on that Historical N
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before which the Law of Nature has never maintained
its footing for an instant. Its influence on thought
ought to have been as great as its general popu-
larity ; but, in fact, it was never allowed time to
put it forth, for the counter-hypothesis which it
seemed destined to destroy passed suddenly from
the forum to the street, and became the key-note
of controversies far more exciting than are ever
agitated in the courts or the schools. The person
who launched it on its new career was that remark-
able man who, without learning, with few virtues,
and with no strength of character, has nevertheless
stamped himself ineffaceably on history by the force
of a vivid imagination, and by the help of a genuine
and burning love for his fellow-men, for which much
will always have to be ‘forgiven him. We have
never secn in our own generation—indeed the world
has not seen more than once or twice in all the
course of history—a literature which has exercised
such prodigious influence over the minds of men,
over every cast and shade of intellect, as that which
emanated from Rousseau between 1749 and 1762.
It was the first attempt to re-evect the edifice of
human belief after the purely iconoclastic efforts
commenced by'Bayle, and in part by our own Locke,
and consummated by Voltaire; and besides the supe-
riority which every constructive effort will always
enjoy over one that is merely destructive, it possessed
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the immense advantage of appearing amid an .
but universal scepticism as to the soundness of
foregone knowledge in matters speculative. Now,
all the speculations of Rousseau, the central figt
whether arrayed in an English dress as the sig
tary of a social compact, or simply stripped nake
all historical qualities, is uniformly Man, in a ¢
posed state of nature, Every law or institu
which would misbeseem this imaginary being u
these ideal circumstances is to be condemne
having lapsed from an original perfection; €
transformation of society which would give
closer resemblance to the world over which
creature of Nature reigned, is admirable and w
to be effected at any apparent cost. The the
still that of the Roman lawyers, for in the
tasmagoria with which the Natural Condit!
peopled, every feature and characteristic elud
mind except the simplicity and harmony whic
sessed such charms for the jurisconsult; b
theory is, as it were, turned upside down. It
the Law of Nature, but the State of Nature

is now the primary subject of contemplatior
Roman had conceived that by careful observ:
existing institutions parts of them could be
out which either exhibited already, or c
judicious purification be made to exhibit, the

of that reign of nature whose reality he



CHAF. 1V: THEORIES OF ROUSSEAU. 89

affirmed. Rousscau’s belief was that a perfect social
order could be evolved from the unassisted considera-
tion of the natural state, a social order wholly irre-
spective of the actual condition of the world and
wholly unlike it. The great difference between the
views is that one bitterly and broadly condemns the
present for its unlikeness to the ideal past; while the
other, assuming the present to be as necessary as the
past, does not affect to disregard or censure it. It is
not worth our while to analyse with any particu-
larity that philosophy of politics, art, education,
ethics, and social relation which was constructed on
the basis of a state of nature. It still possesses
singular fascination for the looser thinkers of every
country, and is no doubt the parent, more or less
remote, of almost all the prepossessions which im-
" pede the employment of the Historical Method of in-
quiry, but its discredit with the higher minds of our
day is deep cnough to astonish those who are familiar
with the extraordinary vitality of speculative error.
Perhaps the question most frequently asked nowa-
days is not what is the value of these opinions, but
What were the causes which gave them such over-
shadowing prominence a hundred years ago. The
answer ig, I conceive, a simple one. The study which
in the last century would best have corrected the
misapprehensions into which an exclusive atten-
tion to legal antiquities is apt to betray was the
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study of religion. But Greek religion, as then unde
stood, was dissipated in imaginative myths, T
Oriental religions, if noticed at all, appeared to
lost in vain cosmogonies. There was but one bo
of primitive records which was worth studying—
early history of the Jews. DBut resort to this »
prevented by the prejudices of the time. One of
few characteristics which the school of Rousseau
in common with the school of Voltaire was an u
disdain of all religious antiquities; and, more t
all, of those of the Hebrew race. It is well kn
that it was a point of honour with the reasone:
that day to assume not merely that the institu
called after Moscs were not divinely dictated.
even that they were codified at a later date thar
attributed to them, but that they and the ¢
Pentateuch were a gratuitous forgery, executed
the return from the Captivity. Debarred, ther
from one chief security against speculative del
the philosophers of France, in their cagern
escape from what they deemed a superstition
priests, flung themselves headlong into a super

of the lawyers.

But though the philosophy founded on the
thesis of a state of nature has fallen low in
esteem, in so far as it is looked upon under its
and more palpable aspect, it does not follow
its subtler disguises it has lost plausibility
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larity, or power. I belicve, as I have said, that it is
still the great antagonist of the Historical Method;
and whenever (religious objections apart) any mind
is seen to resist or contemn that mode of investi-
gation, it will generally be found under the influence
of a prejudice or vicious bias traceable to a conscious
or unconscious reliance on a non-historic, natural,
condition of society or the individual. It is chiefly,
however, by allying themselves with political and
social tendencies that the doctrines of Nature and
her law have preserved their energy. Some of these
tendencies they have stimulated, others they have
actually created, to a great number they have given
expression and form. They visibly enter largely
into the ideas which constantly radiate from France
over the civilised world, and thus become part of the
general body of thought by which its civilisation is
modified. The value of the influence which they
thus exercise over the fortunes of the race is of course
one of the points which our age debates most warmly,
and it is beside the purpose of this treatise to discuss
it. Looking back, however, to the period at which
the theory of the state of nature acquired the maxi-
mum of political importance, there are few who will
deny that it helped most powerfully to bring about
the grosser disappointments of which the first
French Revolution was fertile. It gave birth, or
intense stimulus, to the vices of mental habit all but



90 HISTORY OF LAW OF NATURE. CHAP, ¥

study of religion. But Greek religion, as then unde
stood, was dissipated in imaginative myths, T
Oriental religions, if noticed at all, appeared to.
lost in vain cosmogonies. There was but one bo
of primitive records which was worth studying—t
early history of the Jews. DBut resort to this v
prevented by the prejudices of the time. One of -
few characteristics which the school of Rousseau !
in common with the school of Voltaire was an u:
disdain of all religious antiquities; and, more t.
all, of those of the Hebrew race. It is well knc
that it was a point of honour with the reasoner
that day to assume not merely that the institut
called after Moses were not divinely dictated,
even that they were codified at a later date than
attributed to them, but that they and the e
Pentateuch were a gratuitous forgery, executed .
the return from the Captivity. Debarred, there
from one chief security against speculative delu
the philosophers of France, in their eagerne:
escape from what they deemed a superstition ¢
priests, flung themselves headlong into a supers
of the lawyers.

But though the philosophy founded on the
thesis of a state of nature has fallen low in g
esteem, in so far as it is looked upon under its ¢
and more palpable aspect, it does not follow t:
its subtler disguises it has lost plausibility,
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larity, or power. I belicve, as I have said, that it is
still the great antagonist of the Historical Method;
and whenever (religious objections apart) any mind
is seen to resist or conteran that mode of investi-
gation, it will generally be found under the influence
of a prejudice or vicious bias traceable to a conscious
or unconscious reliance on a non-historic, natural,
condition of society or the individual. It is chiefly,
- however, by allying themselves with political and
social tendencies that the doctrines of Nature and
her law have preserved their energy. Some of these
tendencies they have stimulated, others they have
actually created, to a great number they have given
expression and form. They visibly enter largely
into the ideas which constantly radiate from France
over the civilised world, and thus become part of the
general body of thought by which its civilisation is
modified. The value of the influence which they
thus exercise over the fortunes of the race is of course
one of the points which our age debates most warmly, '
and it is beside the purpose of this treatise to discuss
it. Looking back, however, to the period at which
the theory of the state of nature acquired the maxi-
mum of political importance, there are few who will
deny that it helped most powerfully to bring about
the grosser disappointments of which the first
French Revolution was fertile. It gave birth, or
intense stimulus, to the vices of mental habit all but
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universal at the time, disdain of positive law, i
patience of experience, and the preference of a pr:
to all other reasoning. In proportion too as ¢
philosophy fixes its grasp on minds which h
thought less than others and fortified themselves v
smaller observation, its tendency is to become
tinctly anarchical. It is surprising to note !
many of the Sophismnes Anarchiques which Dun
published for Bentham, and which embody Benthe
exposure of errors distinctively French, are der:
from the Roman hypothesis in its French tran
mation, and are unintelligible unless referred t
On this point too it is a curious exercise to cor
the Moniteur during the principal eras of the R
lution. The appeals to the Law and State of Nt
become thicker as the times grow darker.

There is a single example which very strik:
illustrates the effects of the theory of natural la
modern society, and indicates how very far are
effects from being exhausted. There cannot, 1
ceive, be any question that to the assumption
Law Natural we owe the doctrine of the fundan
equality of human beings. That “all men are e
is one of a large number of legal propositions
in progress of time, have become political. Tt
man jurisconsults of the Antonine era h;.y dow:
“omnes homines naturf aequales sunt,” but ir

- cyes this is a strictly juridical axiom. They:
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to affirm that, under the hypothetical Law of Nature,
and in so far as positive law approximates to it, the
arbitrary distinctions which the Roman Civil Law
maintained between classes of persons ceasc to have
a legal cxistence. The rule was one of considerable
importance to the Roman practitioner, who required
to be reminded that, wherever Roman jurisprudence
was assumed to conform itself exactly to the code of
Nature, there was no difference in the contemplation
of the Roman tribunals between citizen and foreigner,
between freeman and slave, between Agnate and Cog-
nate. The jurisconsults who thus expressed themselves
most certainly never intended to censure the social
arrangements under which civil law fell somewhat
short of its speculative type; nor did they apparently
believe that the world would ever sece human society
completely assimilated to the economy of nature.
But when the doctrine of human equality makes its
appearance in a modern dress it has evidently clothed
itself with a new shade of meaning. Where the Ro-
man jurisconsult had written “ sequales sunt,” mean-
ing cxactly what he said, the modern civilian wrote
“all men are equal ” in the sense of “all men ought
to be equal.’ The peculiar Roman idea that na-
tural law coexisted with civil law and gradually ab-
Sorbed it, had evidently been lost sight of, or had
become unintelligible, and the words which had at
- Most conveyed a theory concerning the origin, com-
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position, and development of human institutions, w
beginning to express the sense of a great stand
wrong suffered by mankind. As early as the beginr
of the fourteenth century, the current language «
cerning the birth-state of men, though visibly inter
to be identical with that of Ulpian and his conter
raries, has assumed an altogether different form
meaning. The preamble to the celebrated ordin
of King Louis Hutin, enfranchising the serfs of
royal domains, would have sounded strangel
Roman cars. ¢ Whereas, according to natural
everybody ought to be born free; and hy some u
and customs which, from long antiquity, have
introduced and kept until now in our realm, anc
adventure by reason of the misdeeds of their y
cessors, many persons of our common people
fallen into servitude, therefore, We,” &c. This
enunciation not of a legal rule but of a pc
dogma; and from this time the equality of r
spoken of by the French lawyers just as if it -
political truth which happened to have been pre
among the archives of their science. Like all
deductions from the hypothesis of a Law Natur
like the belief itself in a Law of Nature, it w
guidly assented to and suffered to have little in
on opinion and practice until it passed out
possession of the lawyers into that of the .
men of the eighteenth century and of the publi
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sat at their feet. With them it became the most
distinct tenet of their creed, and was even regarded as
a summary of all the others. It is probable, however,
that the power which it ultimately acquired over the
events of 1789 was not entirely owing to its popularity
-in France, for in the middle of the century it passed
over to America. The American lawyers of the
time, and particularly those of Virginia, appear to
have possessed a stock of knowledge which differed
chiefly from that of their English contemporaries in
including much which could only have been derived
from the legal literature of continental Europe. A
very few glances at the writings of Jefferson will show
how strongly his mind was affected by the semi-juri-
dical, semi-popular opinions which were fashionable in
France, and we cannot doubt that it was sympathy
with the peculiar ideas of the French jurists which
led him and the other colonial lawyers who guided
the course of events in America to join the specially
French assumption that “all men are born equal”
with the assumption, more familiar to Englishmen,
that all men are born free, in the very first lines
of their Declaration of Independence. The passage
was one of great importance to the history of the
doctrine before us. The American lawyers, in thus
prominently and emphatically affirming the fun-
damental equality of human beings, gave an im-
pulse to political movements in their own country,
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and in a less degree in Great Britain, which is f
from having yet spent itself; but besides this th
returned the dogma they had adopted to its home
France, endowed with vastly greater energy and e
joying much greater claims on general reception a
respect. Even the more cautious politicians of the fi
Constituent Assembly repeated Ulpian’s proposit
as if it at once commended itself to the instincts ¢
intuitions of mankind; and of all the ¢ principles
1789 ” it is the one which has been least strenuot
assailed, which has most thoroughly leavened moc
opinion, and which promises to modify most des
the constitution of societies and the politics of st

The grandest function of the Law of Nature
discharged in giving birth to modern Internati
Law and to the modern Law of War, but this
of its effects must here be dismissed with consis
tion very unequal to its importance.

Among the postulates which form the found
of International Law, or of so much of it as re
the figure which it received from its original «
tects, there are two or three of preeminent in
ance. The first of all is expressed in the pc
that there is a determinable Law of Nature,
tius and his successors took the assumption d
from the Romans, but they differed widely
the Roman jurisconsults and from each ot
their ideas as to the mede of determination.
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ambition of almost every Publicist who has flourished
since the revival of letters has been to provide new
and more manageable definitions of Nature and of
her law, and it is indisputable that the conception in
passing through the long series of writers on Public
Law has gathered round it a large accretion, con-
sisting of fragments of ideas derived from nearly
every theory of ethics which has in its turn taken
,possession of the schools. Yet it is a remarkable
proof of the essentially historical character of the
conception that, after all the efforts which have been
made to evolve the code of nature from the necessary
characteristics of the natural state, so much of the
result is just what it would have been if men had
been satisfied to adopt the dicta of the Roman
awyers without questioning or reviewing them.
Setting aside the Conventional or Treaty Law of
Nations, it is surprising how large a part of the
system is made up of pure Roman law. Wherever
there is a doctrine of the jurisconsults affirmed by
them to be in harmony with the Jus Gentium, the
Publicists have found a reason for borrowing it,
however plainly it may bear the marks of a distinc-
tively Roman origin. We may observe too that the
derivative theories are afflicted with the weakness
of the primary notion. In the majority of the
?ubﬁcists, the mode of thought is still * mixed.”
U studying these writers, the great difficulty is
H



98 HISTORY OF LAW OF NATURE. CHAP.

always to discover whether they are discussing I
or morality—whether the state of international
lations they describe is actual or ideal—whet
they lay down that which is, or that which, in t}
opinion, ought to be.

The assumption that Natural Law is binding
states inter se is the next in rank of those w!
underlie International Law. A series of assertion
admissions of this principle may be traced up to
very infancy of modern juridical science, and at
sight it seems a direct inference from the teachir
the Romans. The civil condition of society k
distinguished from the natural by the fact that i

first there is a distinct author of law, while ir
last there is none, it appears as if the mome
number of units were acknowledged to obey no
mon sovereign or political superior they were tk
back on the ulterior behests of the Law Na
States are such units ; the hypothesis of their
pendence excludes the notion of a common law.
and draws with it, therefore, according to a ¢
range of ideas, the notion of subjection to the pri
order of nature. The alternative is to consic
dependent communities as not related to each
by any law, but this condition of lawlessness
actly the vacuum which the Nature of the ju
sults abhorred. There is certainly apparent
for thinking that if the mind of a Roman
rested on any sphere from which civil ls
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banished, it would instantly fill the void with the
ordinances of Nature. It is never safe, however, to
assume that conclusions, however certain and im- -
mediate in our own eyes, were actually drawn at
any period of history. No passage has ever been ad-
duced from the remains of Roman law which, in my
judgment, proves the jurisconsults to have believed
natural law to have obligatory force between inde-
pendent commonwealths ; and we cannot but see that
to citizens of the Roman empire, who regarded their
" govereign's dominions as conterminous with civili-
sation, the equal subjection of states to the Law of
Nature, if contemplated at all, must have scemed at
most an extreme result of curious speculation. The
truth appears to be that modern International Law,
undoubted as is its descent from Roman law, is only
connected with it by an irregular filiation. The early
modern interpreters of the jurisprudence of Rome,
misconceiving the meaning of Jus Gentium, assumed
without hesitation that the Romans had bequeathed
to them a system of rules for the adjustment of
international transactions. This “ Law of Nations”
was at first an authority which had formidable com-
petitors to strive with, and the condition of Europe
was long such as to preclude its universal reception.
Gradually, however, the western world arranged itself
in a form more favourable to the theory of the
civilians ; circumstances destroyed the credit of rival
u2
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doctrines ; and at last, at a peculiarly felicitous cc
juncture, Ayala and Grotius were able to obtain fo:
the enthusiastic assent of Europe, an assent which :
been over and over again renewed in every variety
solemn engagement. The great men to whom
triumph is chiefly owing attempted, it need scarcely
said, to place it on an entirely new basis, and it is
questionable that in the course of this displacen
they altered much of its structure, though far
of it than is commonly supposed. Having adog
from the Antonine jurisconsults the position that
Jus Gentium and the Jus Nature were ident:
Grotius, with his immediate predecessors and his
mediate successors, attributed to the Law of Na
an authority which would never perhaps have t
claimed for it, if * Law of Nations’’ had not in
age been an ambiguous expression. They laid d
unreservedly that Natural Law is the code of st
and thus put in operation a process which has
tinued almost down to our own day, the proce
engrafting on the international system rules w
are supposed to have been evolved from the
assisted contemplation of the conception of Na
There is too one consequence of immense prac
importance to mankind which, though not unkr
during the early modern history of Europe,
never clearly or universally acknowledged till
doctrines of the Grotian school had prevailec
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the society of nations is governed by Natural Law,
the atoms which compose it must be absolutely equal,
Men under the sceptre of Nature are all equal, and
accordingly commonwealths are equal if the inter-
national state be one of nature. The proposition
that independent communities, however different in
size and power, are all equal in the view of the law
of nations, has largely contributed to the happiness
of mankind, though it is constantly threatened by
the political tendencies of each successive age. It
is a doctrine which probably would never have
obtained a secure footing at all if International Law
had not been entirely derived from the majestic
claims of Nature by the Publicists who wrote after
the revival of letters.

On the whole, however, it is astonishing, as I have
observed before, how small a proportion the additions
made to International Law since Grotius's day bear to
the ingredients which have been simply taken from
the most ancient stratum of the Roman Jus Gentium.
Acquisition of territory has always been the great
spur of national ambition, and the rules which govern
this acquisition, together with the rules which mode-
rate the wars in which it too frequently results, are
merely transcribed from the part of the Roman Law
which treats of the modes of acquiring property jure
gentium.  These modes of acquisition were obtained
by the elder Jurisconsults, as I have attempted to
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explain, by abstracting a common ingredient fr
the usages observed to prevail among the vari
tribes surrounding Rome; and, having been clas
on account of their origin in the “law commor
all nations,” they were thonght by the later law:
to fit in, on the score of their simplicity, with
more recent conception of a Law Natural. They
made their way into the modern Law of Nations,
the result is that those parts of the internati
system which refer to dominton, its nature, its '
tations, the modes of acquiring and securing it
pure Roman Property Law—so much, that is tc
of the Roman Law of Property as the Antonine ;
consults imagined to exhibit a certain congruity
the natural state. In order that these chapte
International Law may be capable of applicatior
necessary that sovereigns should be related to
other like the members of a group of Romar
prietors. This is another of the postulates wh’
at the threshold of the International Code, an
also onc which could not possibly have beer
scribed to during the first centuries of w
European history. It is resolvable into the «
proposition that *sovereignty is territorial,” i.

it is always associated with the proprietorshi
limited portion of the earth’s surface, and that
reigns inter se are to be deemed not paramor
absolute, owners of the state’s territory.”
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Many contemporary writers on International Law
tacitly assume that the doctrines of their system,
founded on principles of equity and common sense,
were capable of being readily reasoned out in every
stage of modern civilisation. But this assumption,
while it conceals some real defects of the inter-
national theory, is altogether untenable so far as
regards a large part of modern history. It is not
true that the authority of the Jus Gentium in the
concerns of nations was always uncontradicted; on
the contrary, it had to struggle long against the
claims of several competing systems. It is again
not true that the territorial character of sovereignty
was always recognised, for long after the dissolution
of the Roman dominion the minds of men were
under the empire of ideas irreconcileable with such
a conception. An old order of things, and of views
founded on it, had to decay—a new Europe, and
an apparatus of new notions congenial to it, had to
spring up—before two of the chiefest postulates
of International Law could be universally con-

ceded.

It is a consideration well worthy to be kept in
view, that during a large part of what we usually
term modern history no such coneeption was enter-
tained as that of ferritorial sovereignty.”  Sove-
reignty was not associated with dominion over &
portion or subdivision of the earth. The world had
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lain for so many centuries under the shado
Imperial Rome as to have forgotten that dist:
tion of the vast spaces comprised in the en
which had once parcelled them out into a numb
independent commonwealths, claiming immunity-
extrinsic interference, and pretending to equali
national rights. After the subsidence of the
barian irruptions, the notion of sovereignty
prevailed seems to have been twofold. On the
hand it assumed the form of what may be ¢
“tribe-sovercignty.” The Franks, the Burgund
the Vandals, the Lombards, and Visigoths

masters, of course, of the territories which

occupied, and to which some of them have giv
geographical appellation; but they based no «
of right upon the fact of territorial possession
indeed attached no importance to it whatever.
appear to have retained the traditions which
brought with them from the forest and the st
and to have still been in their own view a patria
society, a nomad horde, merely encamped for the
upon the soil which afforded them sustenance.

of Transalpine Gaul, with part of Germany, had
become the country de facto occupied by the F:
—it was France ; but the Merovingian line of «
tains, the descendants of Clovis, were not Kin
France, they were Kings of the Franks. Terri
titles were not unknown, but they seem at fir
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have come into use only as a convenient mode of
designating the ruler of a portion of the tribe’s
possessions ; the king of a whole tribe was king of
his people, not of his people’s lands. The alter-
native to this peculiar notion of sovereignty appears
to have been—and this is the important point—the
idea of universal dominion. When a monarch de-
parted from the special relation of chief to clans-
men, and became solicitous, for purposes of his own,
to invest himself with a novel form of sovereignty,
the precedent which suggested itself for his adoption
was the domination of the Emperors of Rome. To
parody a common quotation, he became  aut Casar
aut nullus.” Either he pretended to the full pre-
rogative of the Byzantine Emperor, or he had no
political status. In our own age, when a new dynasty
is desirous of obliterating the prescriptive title of a
deposed line of sovereigns, it takes its designation
from the people, instead of the territory. Thus we
have Emperors and Kings of the French, and a King
of the Belgians. At the period of which we have
been speaking, under similar circumstances, a differ-
ent alternative presented itself. The Chieftain who
would no longer call himself King of the tribe
must claim to be Emperor of the world. Thus,
When the hereditary Mayors of the Palace had
*eased to compromise with the monarchs they had
ong since virtually dethroned, they soon became
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unwilling to call themselves Kings of the Franl
title which belonged to the displaced Merovings ;
they could not style themselves Kings of France
such a designation, though apparently not unknc
was not a title of dignity. Accordingly they ¢
forward as aspirants to universal empire. 1
motive has been greatly misapprchended. It
been taken for granted by recent French writers
Charlemagne was far before his age, quite as 1
in the character of his designs as in the er
with which he prosecuted them. Whether it be
or not that anybody is at any time before his a
is certainly true that Charlemagne, in aiming .
unlimited dominion, was emphatically taking the
course which the characteristic ideas of his ag:
mitted him to follow. Of his intellectual emi
there cannot be a question, but it is proved !
acts and not by his theory.

These singularities of view were not altered «
partition of the inheritance of Charlemagne ¢
his three grandsons. Charles the Bald, Lew:
Lothair were still theoretically—if it be pro
use the word—Emperors of Rome. Just
Cesars of the Eastern and Western Empires ha
been de jure emperor of the whole world w
Jacto control over half of it, so the three Ca
gians appear to have considered their power as1
but their title as unqualified. The same spec
universality of sovereignty continued to be ass
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with the Imperial throne after the second division on
the death of Charles the Fat, and, indeed, was never
thoroughly dissociated from it so long as the empire
of Germany lasted. Territorial sovereignty—the
view which connects sovereignty with the possession
of a limited portion of the earth’s surface—was dis-
tinctly an offshoot, though a tardy one, of feudalism.
This might have been expected @ priori, for it was
feudalism which for the first time linked personal
duties, and by consequence personal rights, to the
ownership of land. Whatever be the proper view of
its origin and legal nature, the best mode of vividly
picturing to ourselves the feudal organisation is to
begin with the basis; to consider the relation of the
tenant to the patch of soil which created and limited
his services—and then to mount up, through narrovw-
ing circles of super-feudation, till we approximate to
the apex of the system. Where that summit exactly
was during the later portion of the dark ages it is not
easy to decide. DProbably, wherever the conception
of tribe sovereignty had really decayed, the topmost
Point was always assigned to the supposed successor
of the Ceesars of the West. But before long, when the
actual sphere of Imperial authority had immensely
contracted, and when the emperors had concentrated
the scanty remains of their power upon Germany and
North Italy, the highest feudal superiors in all the
outlying portions of the former Carlovingian empire
found themselves practically without a supreme head.
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Gradually they habituated themselves to the

situation, and the fact of immunity put at last o
sight the theory of dependence; but there are r
symptoms that this change was not quite casil;
complished; and, indeed, to the impression that ir
nature of things there must necessarily be a ct
nating domination somewhere, we may, no d«
refer the increasing tendency to attribute se
superiority to the See of Rome. The completi
the first stage in the revolution of opinion is ma
of course, by the accession of the Capetian dynas
France. Before that epoch arrived, several o
holders of the great territorial fiefs into whicl
Carlovingian empire was now split up, had beg
call themselves Kings, instead of Dukes or Counts
the important change occurred when the feudal |
of a limited territory surrounding Paris began,
the accident of his uniting an unusual numlk
suzerainties in his own person, to call himself K
France, at the same time that he usurped frox
earlier house their dynastic title of Kings of the F'
Hugues Capet and his descendants were kir
quite a new sense, sovereigns standing in the
relation to the soil of France as the baron to his ¢
the tenant to his freehold. The form of the mor
in France had visible effects in hastening cl
which were elsewhere proceeding in the same dire
The kingship of our Anglo-Saxon regal hous
midway between the chieftainship of a tribe
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territorial supremacy; but the superiority of the
Norman monarchs, imitated from that of the King
of France, was distinctly a territorial sovereignty.
Every subsequent dominion which was established or
consolidated was formed on the latter model. Spain,
Naples, and the principalities founded on the ruins
of municipal freedom in Italy, were all under rulers
whose sovereignty was territorial. Few things, I
may add, are more curious than the gradual lapse of
the Venetians from one view to the other. At the
commencement of its foreign conquests, the republic
regarded itself as an antitype of the Roman common-
wealth, governing a number of subject provinces.
Move a century onwards, and you find that it wishes
to be looked upon as a corporate sovereign, claiming
the rights of a feudal suzerain over its possessions in
Italy and the ZEgean.

During the period through which the popular ideas
on the subject of sovereignty were undergoing this
remarkable change, the system which stood in the
place of what we now call International Law was
heterogeneous in form and inconsistent in the prin-
ciples to which it appealed. Over so much of Europe
a8 was comprised in the Romano-German empire, the
connexion of the confederate states was regulated by
the complex and as yet incomplete mechanism of the
(mperial constitution; and, surprising as it may seem
0 us, it was a favourite notion of German lawyers
hat the relations of commonwealths, whether inside
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or outside the empire, ought to be regulated not
the Jus Gentium, but by the pure Roman jurisp
dence, of which Cewxsar was still the centre. T
doctrine was less confidently repudiated in the ¢
lying countries than we might have supposed ant
dently; but substantially, through the rest-of Eur
feudal subordinations furnished a substitute fc
public law; and when those were undeterminec
ambiguous, there lay behind, in theory at leas
supreme regulating force in the authority of the 1
of the Church. It is certain, however, that
feudal and ecclesiastical influences were rapidly
caying during the fifteenth, and even the fourte
century; and if we closely examine the current
texts of wars, and the avowed motives of allia
it will be scen that, step by step with the disy;
ment of the old principles, the views afterwards
monised and consolidated by Ayala and Grotius
making considerable progress, though it was .
and but slow. Whether the fusion of all the sc
of authority would ultimately have evolved a s
of international relations, and whether that s
would have exhibited material differences fror
fabric of Grotius, is not now possible to decic
as & matter of fact the Reformation annihilat
its potential elements except one. Beginni
Germany, it divided the princes of the empir
gulf too broad to be bridged over by the Ir
supremacy, even if the Imperial superior had
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neutral. He, however, was forced to take colour
with the church against the reformers; the Pope was,
as & matter of course, in the same predicament ; and
thus the two authorities to whom belonged the office
of mediation between combatants became themselves
the chiefs of one great faction in the schism of the
nations. Feudalism, already enfeebled and discredited
as a principle of public relations, furnished no bond
whatever which was stable enough to countervail the
alliances of religion. In a condition, therefore, of
public law which was little less than chaotic, those
views of a state system to which the Roman juriscon-
sults were supposed to have given their sanction
alone remained standing. The shape, the symmetry,
and the prominence which they assumed in the hands
of Grotius are known to every educated man; but
the great marvel of the Treatise “ De Jure Belli et
Pacis,” was its rapid, complete, and universal success.
The horrors of the Thirty Years' War, the boundless
terror and pity which the unbridled license of the
soldiery was exciting, must, no doubt, be taken to
explain that success in some measure, but they do
not wholly account for it. Very little penetration
into the ideas of that age is required to convince one
that, if the ground plan of the international edifice
which was sketched in the great book of Grotius had
hot appeared to be theoretically perfect, it would

have been discarded by jurists and neglected by
statesmen and soldiers.
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It is obvious that the speculative perfection of -
Grotian system is intimately connected with t
conception of territorial sovereignty which we h
been discussing. The theory of International L
assumes that commonwealths are, relatively to e
other, in a state of nature ; but the component atc
of a natural society must, by the fundamental
sumption, be insulated and independent of e
other. If there be a higher power connecting th
however slightly and occasionally, by the clain
common supremacy, the very conception of a ¢
mon superior introduces the notion of positive L
and excludes the idea of a law natural. It follc
therefore, that if the universal suzerainty of an
perial head had been admitted even in bare the
the labours of Grotius would have been idle.
is this the only point of junction between mox
public law and those views of sovereignty of w
I have endeavoured to describe the development
have said that there are entire departments of i1
national jurisprudence which consist of the Rc
Law of Property. What then is the inference ¢
is, that if there had been no such change as I
described in the estimate of sovereignty—if ¢
reignty had not been associated with the propri
ship of a limited portion of the earth, had nc
other words become territorial—three parts of
Grotian theory would have been incapable of &

cation.
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CHAPTER V.
PRIMITIVE SOCIETY AND ANCIENT LAW.

THE necessity of submitting the subject of jurispru-
« dence to scientific treatment has never been entirely
lost sight of in modern times, and the essays which
the consciousness of this necessity has produced
. have proceeded from minds of very various calibre,
but there is not much presumption, I think, in as-
serting that what has hitherto stood in the place of
a science has for the most part been a set of guesses,
those very guesses of the Roman lawyers which were
examined in the two preceding chapters. A series
of explicit statements, recognising and adopting
these conjectural theories of a natural state, and of a
system of principles congenial to it, has been con-
tinued with but brief interruption from the days of
their inventors to our own. They appear in the
annotations of the Glossators who founded modern
urisprudence, and in the writings of the scholastic
urists who succeeded them. They are visible in
he dogmas of the canonists. They are thrust into
rominence by those civilians of marvellous erudi-
on, who flourished at the revival of ancient letters.
I
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Grotius and his successors invested them not
with brilliancy and plausibility than with pra
importance. They may be read in the introdu
chapters of our own Blackstone, who has transc
them textually from Burlamaqui, and whereve
manuals published in the present day for the
ance of the student or the practitioner begir
any discussion of the first principles of I
always resolves itself into a restatement c
Roman hypothesis. It is however from the dis
with which these conjectures sometimes clothe
selves, quite as much as from their native forz
we gain an adequate idea of the subtlety with
they mix themsclves in human thonght. The L«
theory of the origin of Law in a Social C
scarcely conceals its Roman derivation, and ir
only the dress by which the ancient views we
dered more attractive to a particular gener:
the moderns; but on the other hand the t}
Hobbes on the same subject was purposely
to repudiate the reality of a law of nature
ceived by the Romans and their disciple
these two theories, which long divided the r
politicians of England into hostile camps,
each other strictly in their fundamental as:
of a non-historic, unverifiable, condition of
Their authors differed as to the characteristi
prae-social state, and as to the nature of the



CHAP. V. MONTESQUIEU. 115

action by which men lifted themselves out of it into
that social organisation with which alone we are
acquainted, but they agreed in thinking that a great
chasm separated man in his primitive condition from
man in society, and this notion we cannot doubt that
they borrowed, consciously or unconsciously, from
the Romans. If indeed the phenomena of law be re-
garded in the way in which these theorists regarded
them—that is, as one vast complex whole —it is not
surprising that the mind should often evade the task
it has set to itself by falling back on some ingenious
conjecture which (plausibly interpreted) will seem to
reconcile everything, or else that it should sometimes
abjure in despair the labour of systematization.
From the theories of jurisprudence which have
the same speculative basis as the Roman doctrine
two of much celebrity must be excepted. The first
of them is that associated with the great name of
Montesquien. Though there are some ambiguous
expressions in the early part of the Esprit des Lois,
~ which seem to show its writer's unwillingness to
* break quite openly with the views hitherto popular,
the general drift of the book is certainly to indicate
a very different conception of its subject from any
which had been entertained before. It has often
been noticed that, amidst the vast variety of ex-
amples which, in its’ immense width of survey, it
SWeeps together from supposed systems of juris-

12
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prudence, there is an evident anxiety to t
into cspecial prominence those manners and ine
tions which astonish the civilised reader by
uncouthness, strangeness, or indecency. Th
ference constantly suggested is, that laws ar
creatures of climate, local situation, accident, o
posture—the fruit of any causes except those -
appear to operate with tolerable constancy.
tesquieu seems, in fact, to have looked on the 1
of man as entirely plastic, as passively reproduct
impressions, and submitting implicitly to the imyj
which it reccives from without. And here no
lies the error which vitiates his system as a s
He greatly underrates the stability of human r
He pays little or no regard to the inherited q1
of the race, those qualities which each gen'
receives from its predecessors, and transmi
slightly altered to the generation which foll
It is quite true, indeed, that no complete accor
be given of social phenomena, and conseque
laws, till due allowance has been made fo
modifying causes which are noticed in the Es
Lois; but their number and their force' af
have been overestimated by Montesquicu.
of the anomalies which he parades have sin
shown to rest on false report or erroneous c
tion, and of those which remain not a few p:
permanence rather than the variableness ¢
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nature, since they are relics of older stages of the
race which have obstinately defied the influences
that have elsewhere had effect. The truth is that
the stable part of our mental, moral, and physical
constitution is the largest part of it, and the resist-
ance it opposes to change is such that, though the
variations of human society in a portion of the world
are plain enough, they are neither so rapid nor so
extensive that their amount, character, and general
direction cannot be ascertained. An approximation
to truth may be all that is attainable with our
" present knowledge, but there is no reason for think-
ing that it is so remote, or (what is the same thing)
that it requires so much future correction, as to be
entirely useless and uninstruetive.

The other theory which has been adverted to is,
the historical theory of Bentham. This theory
which is obscurcly (and, it might even be said,
timidly) propounded in several parts of Bentham’s
works is quite distinct from that analysis of the con-
ception of law which he commenced in the * Frag-
ment on Government,” and which was more recently
completed by Mr. John Austin. The resolution of a
law into a command of a particular nature, imposed
under special conditions, does not affect to do more
than protect us against a difficulty—a most formi-

. dable one certainly—of language. The whole ques-
tion remains open as to the motives of societies in
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imposing these commands on themselves, as tc
connexion of these commands with each other
the nature of their dependence on those which
ceded them, and which they have superseded.
tham suggests the answer that societies modify
have always modified, their laws according to :
fications of their views of general expedienoy.
difficult to say that this proposition is false, -
certainly appears to be unfruitful. For that -
seems expedient to a society, or rather to tk
verning part of it, when it alters a rule of .
surely the same thing as the object, whatever :
be, which it has in view when it makes the ¢
Expediency and the greatest good are nothing
than different names for the impulse which p:
the modification ; and when we lay down expe
as the rule of change in law or opinion, all -
by the proposition is the substitution of an e
term for a term which is necessarily implied w
say that a change takes place.

There is such wide-spread dissatisfactio
existing theories of jurisprudence, and so ge
conviction that they do not really solve the qu
they pretend to dispose of, as to justify the st
that some line of inquiry, necessary to a
result, has been incompletely followed or ali
omitted by their authors. And indeed ther:
remarkable omission with which all these
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tions are chargeable, except perhaps those of Mon-
tesquieu. They take no account of what law has
actually been at epochs remote from the particular
period at which they made their appearance. Their
originators carefully observed the institutions of their
own age and civilisation, and those of other ages and
civilisations with which they had some degree of
intellectual sympathy, but, when they turned their
attention to archaic states of society which exhibited
much superficial difference from their own, they uni-
formly ceased to observe and began guessing. The
mistake which they committed is therefore analogous
to the error of one who, in investigating the laws of
the material universe, should commence by contem-
plating the existing physical world as a whole, in-
stead of beginning with the particles which are its
simplest ingredients. One does not certainly see
why such a scientific solecism should be more de-
fensible in jurisprudence than in any other region of
thought. It would seem antecedently that we ought
to commence with the simplest social forms in a
state as near as possible to their rudimentary condi-
tion. In other words, if we followed the course
usual in such inquiries, we should penetrate as far
up as we could in the history of primitive societies.
The phenomena which early societies present us with
are not easy at first to understand, but the difficulty
of grappling with them bears no proportion to the



120 PRIMITIVE SOCIETY AND ANCIENT LAW. .

perplexities which beset us in considering the b
entanglement of modern social organisation.
difficulty arising from their strangeness an
couthness, not from their number and comp
One does not readily get over the surprise
they occasion when looked at from a moderr
of view; but when that is surmounted they a
enough and simple enough. But, even if the
more trouble than they do, no pains would be
in ascertaining the germs out of which has ass
been unfolded every form of moral restraint
controls our actions and shapes our conduct
present moment.

The rudiments of the social state, so far as t
known to us at all, arc known through testic
three sorts—accounts by contemporary obser
civilisations less advanced than their own,
cords which particular races have preserved c
ing their primitive history, and ancient law. "
kind of evidence is the best we could have e:
As societies do not advance concurrently, bu
ferent rates of progress, there have been ef
which men trained to habits of methodical
tion have really been in a position to watch
scribe the infancy of mankind. Tacitus made -
of such an opportunity; but the German
most celebrated classical books, has not induce
to follow the excellent example set by its aut
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the amount of this sort of testimony which we pos-
sess is exceedingly small. The lofty contempt which
a civilised people entertains for barbarous neighbours
has caused a remarkable negligence in observing
them, and this carelessness has been aggravated at
times by fear, by religious prejudice, and even by
the use of these very terms—civilisation and bar-
barism—which convey to most persons the impres-

~ sion of a difference not merely in degrce but in kind.
Even the Germany has been suspected by some
critics of sacrificing fidelity to poignancy of contrast
and picturesqueness of narrative. Other histories
too, which have been handed down to us among the

" archives of the people to whose infancy they relate,
* have been thought distorted by the pride of race or
by the religious sentiment of a newer age. It is
important then to observe that these suspicions, whe-
“ther groundless or rational, do not attach to a great
deal of archaic law. Much of the old law which has
descended to us was preserved merely because it was
old. Those who practised and obeyed it did not
Pretend to understand it; and in some cases they
¢ven ridiculed and despised it. They offered mno
iccount of it except that it had come down to them
rom their ancestors. If we confine our attention,
hen, to those fragments of ancient institutions which
‘%‘nmt reasonably be supposed to have been tampered
th, we are able to gain a clear conception of certain

PR
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great characteristics of the society to whicl
originally belonged. Advancing a step furtk
can apply our knowledge to systems of law
like the Code of Manu, are as a whole of sus
authenticity ; and, using the key we have ok
we are in a position to discriminate those por
them which are truly archaic from those whi
been affected by the prejudices, interests, or ig:
of the compiler. It will at least be acknot
that, if the materials for this process are st
and if the comparisons be accurately execu
methods followed are as little objectionable ¢
which have led to such surprising results
parative philology.

The effect of the evidence derived from ¢
tive jurisprudence is to establish that view
primeval condition of the human race which :
as the Patriarchal Theory. There is no ¢
course, that this theory was originally base:
Scriptural history of the Hebrew patriarchs
Asia; but, as has been explained already,
nexion with Scripture rather militated th:
wise against its reception as a complete the
the majority of the inquirers who till rec
dressed themselves with most earnestness tc
gation of social phenomena, were either
by the strongest prejudice against Hebrew :
or by the strongest desire to construct the
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without the assistance of religious records. Even now
there is perhaps a disposition to undervalue these
accounts, or rather to decline generalising from them,
as forming part of the traditions of a Semitic people.
It is to be noted, however, that the legal testimony
comes nearly exclusively from the institutions of
societies belonging to the Indo-European stock, the
Romans, Hindoos, and Sclavonians supplying the
grea.tef part of it; and indeed the difficulty, at the
present stage of the inquiry, is to know where to stop,
to say of what races of men it is not allowable to lay
down that the society in which they are united was
originally organised on the patriarchal model. The
chief lineaments of such a society, as collected from
the early chapters in Genesis, I need not attempt to
depict with any minuteness, both because they are
familiar to most of us from our earliest childhood,
and because, from the interest once attaching to the
controversy which takes its name from the debate
between Locke and Filmer, they fill a whole chapter,
though not a very profitable one, in English litera-
ture. The points which lie on the surface of the
lstory are these :—The eldest male parent—the
'ldest ascendant—is absolutely supreme in his house-
old. His dominion extends to life and death, and
128 unqualified over his children and their houses as
ver his slaves; indeed the relations of sonship and
‘erfdom appear to differ in little beyond the higher

}
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capacity which the child in blood possesses o:
coming one day the head of a family himself.
flocks and herds of the children are the flocke
herds of the father, and the possessions of the pz
which he holds in a representative rather th:
a proprietary character, are equally divided ¢
death among his descendants in the first degre
eldest son sometimes receiving a double share 1
the name of birthright, but more generally enc
with no hereditary advantage beyond an hor
precedence. A less obvious inference from the
tural accounts is that they seem to plant us c
traces of the breach which is first effected i
empire of the parent. The families of Jaco:
Esau separate and form two nations ; but the fs
of Jacob’s children hold together and become a
This looks like the immature germ of a state o:
monwealth, and of an order of rights superior
claims of family relation.

If I were attempting, for the more special pt
of the jurist, to express compendiously the ¢
teristics of the situation in which mankind ¢
themselves at the dawn of their history, I shc
satisfied to quote a few verses from the Od:
Homer :

roiow & obr’ dyopai BovAngdpor obre Oéporec,
Oepeareve: 8¢ Exaaroc

rat&w 78" aNoxwy, obd EANIAwy dAéyovary.
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¢ They have neither assemblies for consultation nor
themistes, but every dne exercises jurisdiction over
his wives and his children, and they pay no regard to
one another.” These lines are applied to the Cyclops,
and it may not perhaps be an altogether fanciful
idea when I suggest that the Cyclops is Homer's
type of an-alien and less advanced civilisation ; for
the almost physical loathing which a primitive com-
munity feels for men of widely different manners
from its own usually expresses itself by describing
them as monsters, such as giants, or even (which is
almost always the case in Oriental mythology) as
demons.” However that may be, the verses condense
in themselves the sum of the hints which are given
us by legal antiquities. Men are first seen distributed
in perfectly insulated groups, held together by obe-
dience to the parent. Law is the parent’s word, but
it is not yet in the condition of those themistss which
were analysed in the first chapter of this work.
When we go forward to the state of society in which
these early legal conceptions show themselves as
formed, we find that they still partake of the mystery
and spontaneity which must have seemed to charac-
terise a despotic father’s commands, but that at the
same time, inasmuch as they proceed from a sovereign,
they Presuppose a union of family groups in some
Wider organisation. The next question is, what is the
Nature of this union and the degree of intimacy which
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it involves? It is just here that archaic law renders
us one of the greatest of its services and fills up a gap
which otherwise could only have been bridged by con-
jecture. It is full, in all its provinces, of the clearest
indications that society in primitive times was not
what it is assumed to be at present, a collection of
individuals. In fact, and in the view of the men
who composed it, it was an aggregation of families.
The contrast may be most forcibly expressed by
saying that the unit of an ancient society was the
Family, of a modern society the individual. We
must be prepared to find in ancient law all the con-
sequences of this difference. It is so framed as to
be adjusted to a system of small independent cor-
porations. It is therefore scanty, because it is sup-
plemented by the despotic commands of the heads
of households. It is ceremonious, because the trans-
actions to which it pays regard resemble interna:
tional concerns much more than the quick play of
intercourse between individuals. Above all it ha
a peculiarity of which the full importance canno:
be shown at present. It takes a view of life wholly
unlike any which appears in developed jurisprudence

Corporations never die, and accordingly primitive lav

considers the entities with which it deals, 7. e. th

patriarchal or family groups, as perpetual and inex

tinguishable. This view is closely allied to the pect

liar aspect under which, in very ancient times, mor



CHAP. Ve EARLY MORAL DOCTRINES. 127

attributes present themselves. The moral elevation
and moral debasement of the individual appear to be
confounded with, or postponed to, the merits and
offences of the group to which the individual belongs.
If the community sins, its guilt is much more than
the sum of the offences committed by its members;
the crime is a corporate act, and extends in its con-
sequences to many more persons than have shared in
its actual perpetration. If, on the other hand, the
individual is conspicuously guilty, it is his children,
his kinsfolk, his tribesmen, or his fellow-citizens, who
suffer with him, and sometimes for him. It thus
happens that the idcas of moral responsibility and
retribution often seem to be more clearly realised at
very ancient than at more advanced periods, for, as
the family group is immortal, and its liability to
punishment indefinite, the primitive mind is not per-
plexed by the questions which become troublesome
as soon as the individual is conceived as altogether
separate from the group. One step in the transition
from the ancient and simple view of the matter to the
theological or metaphysical explanations of later days
is marked by the early Greck notion of an inherited
curse. The bequest received by his posterity from
the original criminal was not a liability to punish- -
ment, but a liability to the commission of fresh
offences which drew with them a condign retribution;
and thus the responsibility ?f the family was reconciled
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with the newer phase of thought which limited
consequences of crime to the person of the ac
delinquent.

It would be a very simple explanation of the or
of society if we could base a general conclusion on
hint furnished us by the Scriptural example alre
adverted to, and could suppose that communities
gan to exist wherever a family held together ins
of separating at the death of its patriarchal chief
In most of the Greek states and in Rome 1
long remained the vestiges of an ascending seri
groups out of which the State was at first constit
The Family, House, and Tribe of the Romans m:
taken as the type of them, and they are so desc
to us that we can scarcely help conceiving them
system of concentric circles which have grad
expanded from the same point. The eleme
group is the Family, connected by common subje
to the highest male ascendant. The aggregati
Families forms the Gens or House. The aggreg
of Houses makes the Tribe. The aggregation of ']
constitutes the commowealth. Are we at libe
follow these indications, and to lay down th:
commonwealth is a collection of persons unit:
common descent from the progenitor of an or
family? Of this we may at least be certain, tl
ancient societies regarded themselves as havin
cceded from one originali stock, and even lat
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under an incapacity for comprehending any reason
except this for their holding together in political
union. The history of political ideas begins, in fact,
with the .assumption that kinship in blood is the sole
possible ground of community in political functions;
nor is there any of those subversions of feeling, which
we term emphatically revolutions, so startling and so
complete as the change which is accomplished when
some other principle—such as that, for instance, of
local contiguity—establishes itself for the first time
as the basis of common political action. It may be
affirmed then of early commonwealths that their citi-
zens considered all the groups in which they claimed
membership to be founded on common lineage.
What was obviously true of the Family was believed
to be true first of the House, next of the Tribe, lastly
of the State. And yet we find that along with this
belief, or, if we may use the word, this theory, each
community preserved records or traditions which
distinctly showed that the fundamental assumption
was false. Whether we look to the Greek states, or
to Rome, or to the Teutonic aristocracies in Ditmarsh
which furnished Niebuhr with so many valuable
illustrations, or to the Celtic clan associations, or to
that strange social organisation of the Sclavonic
Russians and Poles which has only lately attracted
Notice, everywhere we discover traces of passages
in their history when m;& of alien descent were
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admitted to, and amalgamated with, the origina
brotherhood. Adverting to Rome singly, we perceiv
that the primary group, the Family, was being con
stantly adulterated by the practice of adoption, whil
stories seem to have been always current respectin
the exotic extraction of one of the original Tribes an
concerning a large addition to the Houses made L
one of the early kings. The composition of the sta
uniformly assumed to be natural, was neverthele
known to be in great measure artificial. This co:
flict between belief or theory and notorious fact is -
first sight extremely perplexing; but what it real
illustrates is the efficiency with which Legal Fictio
do their work in the infancy of society. The earlic
and most extensively employed of legal fictions w
that which permitted family relations to be creat
artificially, and there is none to which I conce
mankind to be more deeply indebted. If it had ne-
existed, I do not see how any one of the primit
groups, whatever were their nature, could have
sorbed another, or on what terms any two of tk
could have combined, except those of absolute sup
ority on one side and absolute subjection on the ot}
No doubt, when with our modern ideas we cont
plate the union of independent communities, we
suggest a hundred modes of carrying it out,
simplest of all being that the individuals compr

in the coalescing groups shall vote or act toge
¥
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according to local propinquity; but the idea that a
number of persons should exercise political rights in
common simply because they happened to live within
the same topographical limits was utterly strange and
monstrous to primitive antiquity. The expedient
which in those times commanded favour was that the
incoming population should feign themselves to be
descended . from the same stock as the people on
whom they were engrafted; and it is precisely the
good faith of this fiction, and the closeness with
which it seemed to imitate reality, that we cannot
now hope to understand. One circumstance, how-
ever, which it is important to recollect, is that the
men who formed the various political groups were
certainly in the habit of meeting together periodically,
for the purpose of acknowledging and consecrating
their association by common sacrifices. Strangers
amalgamated with the brotherhood were doubtless
admitted to these sacrifices; and when that was once
done, we can believe that it seemed cqually easy, or
not more difficult, to conceive them as sharing in the
common lineage. The conclusion then which is sug-
gested by the evidence is, not that all early societies
were formed by descent from the same ancestor, but
that all of them which had any permanence and
solidity either were so descended or assumed that they
were. An indefinite number of causes may have
shattered the primitive groups, but wherever their

K2
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ingredients recombined, it was on the model or prin-
ciple of an association of kindred. - Whatever were the
fact, oll thought, language, and law adjusted them-
selves to the assumption, But though all this seems
to me to be established with reference to the commu-
nities with whose records we are acquainted, the
remainder of their history sustains the position before
laid down as to the essentially transient and termi-
nable influence of the most powerful Legal Fictions,
At some point of time—probably as soon as they felt
themselves strong enough to resist extrinsic pres-
surc—all these states ceased to recruit themselves
by factitious extensions of consanguinity. They ne-
cessarily, therefore, became Aristocracies, in all cases
where a fresh population from any cause collected
around them which could put in no claim to com-
munity of origin.  Their sternness in maintaining the
central principle of a system under which political
rights were attainable on no terms whatever except
connexion in blood, real or artificial, taught their
inferiors another principle, which proved to be en-
dowed with a far higher measure of vitality., Thie
was the principle of local contiguity, now recognisec
everywhere as the condition of community in poli
tical functions. A new set of political ideas came a
once into existence, which, being those of ourselves
our contemporaries, and in great measure of ou
ancestors, rather obscure our perception of the olde
theory which they vanquished and dethroned.
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The Family then is the type of an archaic society
in all the modifications which it was capable of
assuming; " but the family here spoken of is not
exactly the family as understood by a modern. In
order to reach the ancient conception we must give
to our modern ideas an important extension and an
important limitation. We must look on the family
as constantly enlarged by the absorption of strangers
within its circle, and we must try to regard the
fiction of adoption as so closely simulating the reality
of kinship that neither law nor opinion makes the
slightest difference between a real and an adoptive
connexion. On the other hand, the persons theo-
retically amalgamated into a family by their common
descent are practically held together by ¢ommon obe-
dience to their highest living ascendant, the father,
grandfather, or great-grandfather. The patriarchal
authority of a chieftain is as necessary an ingredient
in the notion of the family group as the fact (or as-
sumed fact) of its having sprung from his loins ; and
hence we must understand that if there be any per-
sons who, however truly included in the brotherhood
by virtue of their blood-relationship, have neverthe-
less de facto withdrawn themselves from the empire
of its ruler, they are always, in the beginnings of
law, considered as lost to the family. It is this
Patriarchal aggregate—the modern family thus cut
down on one side and extended on the other—which
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meets us on the threshold of primitive jurisprudence.
Older probably than the State, the Tribe, and the
House, it left traces of itself on private law long after
the House and the Tribe had been forgotten, and long
after consanguinity had ceased to be associated with
the composition of States. It will be found to have
stamped itself on all the great departments of juris-
prudence, and may be detected, I think, as the true
source of many of their most important and most
durable characteristics. At the outset, the pecu-
liarities of law in its most ancient state lead us
irresistibly to the conclusion that it took precisely
the same view of the family group which is taken of
individual men by the systems of rights and duties
now prevalent throughout Europe. There are socie-
tics open to our observation at this very moment
whose laws and usages can scarcely be explained
unless they are supposed never to have emerged from
this primitive condition; but in communities more
fortunately circumstanced the fabric of jurisprudence
fell gradually to pieces, and if we carefully observe
the disintegration we shall perceive that it took place
principally in those porﬁons of each system which
were most deeply affected by the primitive conception
of the family. In one all-important instance, that of
the Roman law, the change was effccted so slowly;
that from epoch to epoch we can. observe the line and
direction which it followed, and can even give some
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idea of the ultimate result to which it was tending.
And, in pursuing this last inquiry, we need not suf-
feir wurselves to be stopped by the imaginary barrier
which separates the modern from the ancient world.
For one effect of that mixture of refined Roman law
with primitive barbaric usage, which is known to us
by the deceptive name of feudalism, was to revive
many features of archaic jurisprudence which had
died out of the Roman world, so that the decom-
position which had scemed to be over commenced
again, and to some extent is still proceeding.

On a few systems of law the family organisation of
the earliest society has left a plain and broad mark m
the life-long authority of the Father or other ancestor
over the person and property of his descendants, an
anthority which we may conveniently call by its later
Roman name of Patria. Potestas. No feature of the
rudimentary associations of mankind is deposed to by
a greater amount of evidence than this, and yet none
seems to have disappeared so generally and so rapidly
from the usages of advancing communities. Gaius,
wikting under the Antonines, describes the insti-
tution as distinctively Roman. It is true that, had
he glanced across the Rhine or the Danube to those
tribes of barbarians which were exciting the curiosity
of some among his contemporaries, he would have seen
examples of patriarchal power in its crudest form;
and in the far East a branch of the same ethnical
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stock from which the Romans sprang was repeating
their Patria Potestas in some of its most technical
incidents. But among the races understood to be
comprised within the Roman empire, Gaius could
find none which exhibited an institution resembling
the Roman “ Power of the Father,” except only the
Asiatic Galate. There are reasons, indeed, as it seems
to me, why the direct authority of the ancestor should,
in the greater number of progressive societies, very
shortly assume humbler proportions than belonged to
it in their earliest state. The implicit obedience of
rude men to their parent is doubtless a pfim:u'y fact,
which it would be absurd to explain away altogether by
attributing to them any calculation of its advantages ;
" but, at the same time, if it is natural in the sons to
obey the father, it is equally natural that they should
look to him for superior strength or superior wisdom.
Hence, when socicties are placed under circumstances
which cause an especial value to be attached to
bodily and mental vigour, there is an influence at
work which tends to confine the Patria Potestas to
the cases where its possessor is actually skilful and
strong. * When we obtain our first glimpse of orga-
nised Hellenic society, it seems as if supereminent
wisdom would kecp alive the father’s power in per-
sons whose bodily strength had decayed ; but the
relations of Ulysses and Laertes in the Odyssey appeat
to show that, where extraordinary valour and sagacity
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were united in the son, the father in the decrepitude
of age was deposed from the headship of the family,
In the mature Greek jurisprudence, the rule advances
a few steps on the practice hinted at in the Homeric
literature; and though very many traces of stringent
family obligation remain, the direct authority of the
parent is limited, as in European codes, to the non-
age or minority of the children, or, in other words,
to the period during which their mental and physical
inferiority may always be presumed. The Roman
law, however, with its remarkable tendency to inno-
vate on ancient usage only just so far as the exigency
of the commonwealth may require, prescrves both
the primeval institution and the natural limitation to
which I conceive it to have been subject. In cvery
relation of life in which the collective community
might have occasion to avail itself of his wisdom and
strength, for all purposes of counsel or of war, the
filius familias, or Son under Power, was as free as his
father. It was a maxim of Roman jurisprudence
that the Patria Potestas did not extend to the Jus
Publicum, Father and son voted together in the
city, and fought side by side in the field; indeed, the
son, as general, might happen to command the father,
or, as magistrate, decide on his contracts and punish
his delinquencies. But in all the relations created by
Private Law, the son lived under a domestic despotism
which, considering the severity it retained to the
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last, and the number of centuries through which it
endured, constitutes one of the strangest problems
in legal history.

The Patria Potestas of the Romans, which is neces-
sarily our type of the primeval paternal authority, is
cqually difficult to understand as an institution of
civilised life, whether we consider its incidence on the
person or its effects on property. Itisto be regretted
that a chasm which exists in its history cannot be
more completely filled. So far as regards the per-
son, the parent, when our information commences, has
over his children the jus vite necisque, the power of
life and death, and & fortiori of uncontrolled corporal
chastiscment; he can modify their personal condition
at pleasure ; he can give a wife to his son; he can give
his daughter in marriage; he can divoree his children
of either sex; he can transfer them to another family
by adoption; and he can scll them. Late in the Im-
perial period we find vestiges of all these powers, but
they are reduced within very narrow limits. The un-
qualified right of domestic chastisement has become
a right of bringing domestic offences under the cog-
nisance of the civil magistrate; the privilege of dic-
tating marriage has declined into a conditional veto;
the liberty of sclling has been virtually abolished,
and adoption itself, destined to lose almost all its
ancient importance in the reformed system of Justi-
nian, can no longer be effected without the assent of
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the child transferred to the adoptive parentage. In
short, we are brought very close to the verge of the
ideas which have at length prevailed in the modern
world. But between these widely distant epochs
there is an interval of obscurity, and we can only
guess at the causes which permitted the Patria Potestas
to last as long as it did by rendering it more tolerable
than it appears. The active discharge of the most
" important among the duties which the son owed to the
state must have tempered the authority of his parent
if they did not annul it. We can readily persuade
ourselves that the paternal despotism could not be
brought into play without great scandal against a
man of full age occupying a high civil office. During
the earlier history, however, such cases of practical
emancipation would be rare compared with those
which must have been created by the constant wars
of the Roman republic. The military tribune and
the private soldier who were in the ficld threc quar-
ters of a year during the earlicr contests, at a later
period the proconsul in charge of a province, and the
legionaries who occupied it, cannot have had practical
reason to regard themselves as the slaves of a despotic
aster; and all these avenues of escape tended con-
Siantly to multiply themselves. Victorics led to
tonquests, conquests to occupations ; the mode of oc-
Cupation by colonies was exchanged for the system
of occupying provinces by standing armies. Each
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step in advance was a call for the expatriation of
more Roman citizens and a fresh draft on the blood
of the failing Latin race. We may infer, I think,
that a strong sentiment in favour of the relaxation
of the Patria Potestas had become fixed by the time
that the pacification of the world commenced on
the establishment of the Empire. The first serious
blows at the ancient institution are attributed to the
earlier Casars, and some isolated interferences of’
Trajan and Hadrian seem to have prepared the

ground for a series of express cnactments which,

though we cannot always determine their dates, we

know to have limited the father’s powers on the one

hand, and on the other to have multiplied facilities

for their voluntary surrender. The older mode of

getting rid of the Potestas, by effecting a triple sale

of the son’s person, is evidence, I may remark, of &

very carly feeling against the unnecessary prolonga-

tion of the powers. The rule which declared that the

son should be free after having been three times sold

by his father scems to have been originally meant

to entail penal consequences on a practice which

revolted even the imperfect morality of the primitive

Roman. But cven before the publication of the

Twelve Tables, it had been turned, by the ingenuity

of the jurisconsults, into an expedient for destroying

the parental authority wherever the father desired

that it should cease.
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Many of the causes which helped to mitigate the
stringency of the father’s power over the persons of
his children are doubtless among those which do not
lie upon the face of history. We cannot tell how
far public opinion may have paralysed an authority
which the law conferred, or how far natural affection
may have rendered it endurable. But though the
powers over the person may have been latterly no-
,minal, the whole tenour of the extant Roman juris-
prudence suggests that the father’s rights over the
son’s property were always exercised without scruple
to the full extent to which they were sanctioned by
law. There is nothing to astonish us in the latitude
of these rights when they first show themsclves.
The ancient law of Rome forbade the Children under
Power to hold property apart from their parent, or
(we should rather say) never contemplated the pos-
sibility of their claiming a separate ownership. The
father was entitled to take the whole of the son’s
acquisitions, and to enjoy the benefit of his contracts
without being entangled in any compensating lia-
bility.  So much as this we should expect from the
constitution of the earliest Roman society, for we
can hardly form a notion of the primitive family
group unless we suppose that its members brought
their earnings of all kinds into the common stock
While they were unable to bind it by improvident
individyal engagements. The true enigma of the
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Patria Potestas does not reside here, but in the slow-
ness with which these proprietary privileges of the
parent were curtailed, and in the circumstances that,
before they were scriously diminished, the whole
civilised world was brought within their sphere. No
innovation of any kind was attempted till the first
years of the Empire, when the acquisitions of soldiers
on service were withdrawn from the operation of the
Patria Potestas, doubtless as part of the reward of
the armies which had overthrown the free common-
wealth, Three centuries afterwards the same immu-
nity was extended to the carnings of persons who
were in the civil employment of the state. Both
changes were obviously limited in their application,
and they were so contrived in technical form as
to interfere as little as possible with the principle
of Patria Potestas. A certain qualified and dependent
ownership had always been recognised by the Roman

law in the perquisites and savings which slaves and

sons under power were not compelled to include in

the household accounts, and the special name of this

permissive property, Peculium, was applied to the ac

quisitions newly relieved from Patria Potestas, which

were called in the case of soldiers Castrense Peculium,

and Quasi castrense Peculium in the case of civil ser

vants. Other modifications of the parental privilege*
followed, which showed a less studious outwaf‘l,
respect for the ancient principle. Shortly after the

|
|
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introduction of the Quasi-castrense Peculium, Con-
stantine the Great took away the father's absolute
control over property which his children had inherited
from their mother, and reduced it to a wsufruct, or
life-interest. A few more changes of slight import-
ance followed in the Western Empire, but the furthest
point reached was in the East, under Justinian, who
cnacted that unless the acquisitions of the child were
derived from the parent’s own property, the parent’s
right over them should not cxtend beyond enjoy-
ing their produce for the period of his life. Even
this, the utmost relaxation of the Roman DPatria
Potestas, left it far ampler and severer than any
analogous institution of the modern world. The
earliest modern writers on jurisprudence remark that
it was only the fiercer and ruder of the conquerors
of the empire, and notably the nations of Sclavonic
origin, which exhibited a Patria Potestas at all re-
sembling that which was described in the Pandects
and the Code. All the Germanic immigrants seem
to have recognised a corporate union of the family
under the mund, or authority of a patriarchal chief;
but his powers are obviously only the relics of a de-
cayed Patria Potestas, and fell far short of those
enjoyed by the Roman father. The Franks are
Particularly mentioned as not having the Roman
Institution, and accordingly the old French law-
yers, even when most busily engaged in filling the
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interstices of barbarous customs with rules of Roman
law, were obliged to protect themselves against the
intrusion of the Potestas by the express maxim,
Puyssance de pére en France w'a liew. The tenacity
of the Romans in maintaining this relic of their most
ancient condition is in itself remarkable, but it is less
remarkable than the diffusion of the Potestas over
the whole of a civilisation from which it had once
disappeared. While the Castrense Peculium consti-
tuted as yet the sole exception to the father’s power
over property, and while his power over his children’s
persons was still extensive, the Roman citizenship,

and with it the Patria Potestas, were spreading into" .

every corner of the Empire. Every African or
Spaniard, every Gaul, Briton, or Jew, who received
this honour by gift, purchase, or inheritance, placed
himself under the Roman Law of Persons, and, though
our authorities intimate that children born before the
acquisition of citizenship could not be brought under
Power against their will, children born after it and
all ulterior descendants were on the ordinary footing
of a Roman filius familias. 1t does not fall within the
province of this treatise to examine the mechanism of
the later Roman society, but I may be permitted to
remark that there is little foundation for the opinion
which represents the constitution of Antoninus Cars-
calla conferring Roman citizenship on the whole of
his subjects as a measure of small importance. How-

L]
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ever we may interpret it, it must have enormously
enlarged the sphere of the Patria Potestas, and it
seems to me that the tightening of family relations
which it effected is an agency which ought to be kept
_in view more than it has been, in accounting for the
great moral revolution which was transforming the
world.

Before this branch of our subject is dismissed,
it should be observed that the Paterfamilias was
answerable for the delicts (or torts) of his Sons under
Power. He was similarly liable for the torts of his
slaves; but in both cases he originally possessed the
singular privilege of tendering the dclinquent’s person
in full satisfaction of the damage. The responsibility
thus incurred on behalf of sons, coupled with the
mutual incapacity of Parent and Child under Power
to sue one another, has secmed to some jurists to be
best explained by the assumption of a *unity of
person”’ between the Paterfamilias and the Filius-
familias. In the Chapter on Successions I shall at-
tempt to show in what sense, and to what extent, this
“unity ” can be accepted as a reality. I can only say
at present that these responsibilities of the Paterfami-
lias, and other legal phenomena which will be discussed
hereafter, appear to me to point at certain duties of
the primitive Patriarchal chieftain which balanced his
rights, 1 conceive that, if he disposed absolutely of
the persons and fortune of his clansmen, this repre-

"L
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sentative ownership was coextensive with a liability
to provide for all members of the brotherhood out of
the common fund. The difficulty is to throw our-
selves out of our habitual associations sufficiently for
conceiving the nature of his obligation. It was not
a legal duty, for law had not yet penetrated into the
precinct of the Family. To call it moral is perhaps
to anticipate the ideas belonging to a later stage of
mental development; but the expression * moral
obligation ” is significant enough for our purpose, if
we understand by it a duty semi-consciously followed
and enforced rather by instinct and habit than by
definite sanctions.

The Patria Potestas, in its normal shape, has not
been, and, as it seems to me, could not have been, a
generally durable institution. The proof of its former
universality is therefore incomplete so long as we
consider it by itself; but the demonstration may be
carried much further by examining other departments
of ancient law which depend on it ultimately, but not
by a thread of connexion visible in all its parts or to
all eyes. Let us turn for example to Kinship, or in
other words, to the scale on which the proximity of
relatives to each other is calculated in archaic juris-
prudence. Here again it will be convenient to em-
ploy the Roman terms, Agnatic and Cognatic relation-
ship. Cognatic relationship is simply the conception
of kinship familiar to modern ideas: it is the relation®
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ship arising through common descent from the same
-pair of married persons, whether the descent be
traced through males or females. Agnatic relation-
ship is something very different : it excludes a num-
ber of persons whom we in our day should certainly
consider of kin to ourselves, and it includes many
more whom we should never reckon among our
kindred. It is in truth the connexion existing be-
tween the members of the Family, conceived as it
was in the most ancient times. The limits of this
connexion are far from conterminous with those of
modern relationship.

Cognates then are all those persons who can trace
their blood to a single ancestor and ancestress; or, if
we take the strict technical meaning of the word in
Roman law, they are all who trace their blood to the
legitimate marriage of a common pair. * Cognation "
is therefore a relative term, and the degree of con-
nexion in blood which it indicates depends on the
particular marriage which is sclected as the com-
mencement of the calculation. If we begin with the
marriage of father and mother, Cognation will only
express the relationship of brothers and sisters; if we
take that of the grandfather and grandmother, then
uncles, aunts, and their descendants will also be in-
cluded in the notion of Cognation, and following the
Same process a larger number of Cognates may be
tontinually obtained by choosing the starting point

L2
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higher and higher up in the line of ascent. All this
is easily understood by a modern; but who are the
Agnates? In the first place, they are all the Cognates
who trace their connexion exclusively through males,
A table of Cognates is, of course, formed by taking
each lineal ancestor in turn and including all his
descendants of both sexes in the tabular view; if
then, in tracing the various branches of such a ge-
nealogical table or tree, we stop whenever we come .
to the name of a female and pursue that particular
branch or ramification no further, all who remain
after the descendants of women have been excluded
are Agnates, and their connexion together is Agnatic
Relationship. I dwell a little on the process which
is practically followed in separating them from the
Cognates, because it explains a memorable legal
maxim, * Mulier est finis familie "—a woman is the
terminus of the family. A female name closes the
branch or twig of the genealogy in which it occurs.
None of the descendants of a female are included in
the primitive notion of family relationship.

If the system of archaic law at which we are look-
ing be one which admits Adoption, we must add to
the Agnates thus obtained all persons, male or female,
who have been brought into the family by the artifi-
cial extension of its boundaries. But the descendants
of such persons will only be Agnates, if they satisfy
the conditions which have just been described.
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What then is the reason of this arbitrary inclusion
and exclusion? Why should a conception of Kinship,
so elastic as to include strangers brought into the
family by adoption, be nevertheless so narrow as to
shut out the descendants of a female member? To
solve these questions we must recur to the Patria
Potestas. The foundation of Agnation is not the
marriage of Father and Mother, but the authority of
the Father. All persons are Agnatically connected
together who are under the same Paternal Power, or
who have been under it, or who might have been un-
der it if their lineal ancestor had lived long enough
to exercise his empire. In truth, in the primitive
view, Relationship is exactly limited by Patria Potes-
tas. Where the Potestas begins, Kinship begins;
and therefore adoptive relatives are among the kin-
dred. Where the Potestas ends, Kinship ends; so
that a son emancipated by his father loses all rights
of Agnation. And here we have the reason why the
descendants of females are outside the limits of ar-
chaic kinship. If a woman died unmarried, she could
have no legitimate descendants. If she married, her
children fell under the Patria Potestas, not of her
Father, but of her Husband, and thus were lost to her
own family. It is obvious that the organization of
Primitive societies would have been confounded, if men
had called themselves relatives of their mother’s rela-
tives. The inference would have been that a person
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might be subject to two distinct Patrizz Potestates;
but distinct Patriee Potestates implied distinct juris-
dictions, so that anybody amenable to two of them at
the same time would have lived under two different
dispensations. As long as the Family was an impe-
rium in imperio, a community within the common-
wealth, governed by its own institutions of which the
parent was the source, the limitation of relationship
to the Agnates was a necessary security against a
conflict of laws in the domestic forum.

The Paternal Powers proper are extinguished by
the death of the Parent, but Agnation is as it were
a mould which retains their imprint after they have
ceased to exist. Hence comes the interest of Agna-
tion for the inquirer into the history of jurisprudence.
The powers themselves are discernible in compara-
tively few monuments of ancient law, but Agnatic
Relationship, which implies their former existence,
is discoverable almost everywhere. There are few
indigenous bodies of law belonging to communities of
the Indo-European stock, which do not exhibit pecu-
liarities in the most ancient part of their structure
which are clearly referable to Agnation. In Hindoo
law, for example, which is saturated with the primi-
tive notions of family dependency, kinship is entirely
Agnatic, and I am informed that in Hindoo genca-
logies the names of women are generally omitted
altogether. The same view of relationship pervades
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so much of the laws of the races whe overran the
Roman Empire as appears to have really formed part
of their primitive usage, and we may suspect that
it would have perpetuated itself even more than it
has in modern European jurisprudence, if it had not
been for the vast influence of the later Roman law
on modern thought. The Praetors early laid hold on
Cognation as the natural form of kinship, and spared
no pains in purifying their system from the older
conception. Their ideas have descended to us, but
still traces of Agnation are to be scen in many of the
modern rules of succession after death. The exclusion
of females and their children from governmental
functions, commonly attributed to the usage of the
Salian Franks, has certainly an agnatic origin, being
descended from the ancient German rule of succession
to allodial property. In Agnation too is to be sought
the explanation of that extraordinary rule of English
Law, only recently repealed, which prohibited brothers
of the half-blood- from succeeding to one another's
lands. In the Customs of Normandy, the rule applies
to uterine Lrothers only, that is, to brothers by the
same mother but not by the same father; and,
limited in this way, it is a strict deduction from
the gystem of Agnation, under which uterine brothers
are no relations at all to one another. When it
Was transplanted to England, the English judges,
Who had no clue to its principle, interpreted it as
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a general prohibition against the succession of the
half-blood, and extended it to consanguineous brothers,
that is to sons of the same father by different wives.
In all the literature which enshrines the pretended
philosophy of law, there is nothing more curious than
the pages of elaborate sophistry in which Blackstone
attempts to explain and justify the exclusion of the
half-blood.

It may be shown, I think, that the Family, as held
together by the Patria Potestas, is the nidus out of
which the entire Law of Persons has germinated. Of
all the chapters of that Law the most important is
that which is concerned with the status of Females.
It has just been stated that Primitive Jurisprudence,
though it does not allow a Woman to communicate
. any rights of Agnation to her descendants, includes
herself nevertheless in the Agnatic bond. Indeed,
the relation of a fcmale to the family in which she
was born is much stricter, closer, and more durable
than that which unites her male kinsmen. We have
several times laid down that early law takes notice of
Families only; this is the same thing as saying that
it only takes notice of persons exercising Patria
Potestas, and accordingly the only principle on which
" it enfranchises a son or grandson at the death of his
Parent, is a consideration of the capacity inherent in
such son or grandson to become himself the head of
a new family and the root of a new set of Parental
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Powers. But a woman, of course, has no capacity
of the kind, and no title accordingly to the liberation
which it confe'z'?. ,: '}fhgrq ‘iﬂs pherefox'e a peculiar con-
trivance of archaic jurisprudence for retaining her
in the bondage of the Family for life. This is the
institution known to the oldest Roman law as the
Perpetual Tutelage of Women, under which a Female,
though relieved from her Parent’s authority by his
decease, continues subject through life to her nearest
male relations, or to her Father’s nominees, as her
Guardians.  Perpetual Guardianship is obviously
neither more nor less than an artificial prolongation
of the Patria Potestas, when for other purposes it
has been dissolved. In India, the system survives in
absolute completeness, and its operation is so strict
that a Hindoo Mother frequently becomes the ward
of her own sons. Even in Europe, the laws of the
Scandinavian nzyons respecting women preserved it
until quite recéntly. The invaders of the Western
Empire had it universally among their indigenous
1sages, and indeed their ideas on the subject of
suardianship, in all its forms, were among the most
' Tetrogressive of those which they introduced into the
Western world. But from the mature Roman jurispru-
dence it had entirely disappeared. We should know
almost nothing about it, if we had only the compila-
tions of Justinian to consult; but the discovery of
the manuscript of Gaius discloses it to us at a most

-
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interesting epoch, just when it had fallen into complete
discredit and was verging on extinction. The great
jurisconsult himself scouts the popular apology offered
for 1t in the mental inferiority of the female sex, and
a considerable part of his volume is taken up with
descriptions of the numecrous expedients, some of
them displaying extraordinary ingenuity, which the
Roman lawyers had devised for enabling Women to
defeat the ancient rules. Led by their theory of Na-
tural Law, the jurisconsults had evidently at this time
assumed the equality of the sexes as a principle of their
code of equity. The restrictions which they attacked
were, it 1s to be observed, restrictions on the disposi
tion of property, for which the assent of the woman's
guardians was still formally required. Control of
her person was apparently quite obsolete.

Ancient law subordinates the woman to her blood
relations, while a prime phenomenon of modern juris
prudence has been her subordination to her husband
The history of the change is remarkable. It begin
far back in the annals of Rome. Anciently, ther
were three modes in which marriage might be cor
tracted according to Roman usage, one involving
religious solemnity, the other two the observance
certain secular formalities. By the religious marris
or Confarreation; by the higher form of civil marris
which was called Coemption; and by the lower for
which was termed Usus, the Husband acquired
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pumber of rights over the person and property of his
wife, which were on the whole in excess of such as are
conferred on him in any system of modern jurispru-
dence. But in what capacity did he acquire them?
Not as Husband, but as Father. By the Confarreation,
Coemption, and Usus, the woman passed in manum
viri, that is, in law she became the Daughter of
her husband. She was included in his Patria
Potestas. She incurred all the liabilities_springing
out of it while it subsisted, and surviving it when it
had expired.  All her property became absolutely
his, and she was retained in tutclage after his death
to the guardian whom he had appointed by will.
These three ancient forms of marriage fell, however,
gradually into disuse, so that, at the most splendid
period of Roman greatness, they had almost entirely
given place to a fashion of wedlock—old apparently,
but not hitherto considered reputable—which was
founded on a modification of the lower form of civil
marriage. Without explaining the technical mecha-
nism of the institution now generally popular, I may
describe it as amounting in law to a little more thana
temporary deposit of the woman by her family. The
Tights of the family remained unimpaired, and the
lady continued in the tutelage of guardians whom ber
Parents had appointed and whose privileges of con-
trol overrode, in many material respects, the inferior
uthority of her husband. The consequence was
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that the situation of the Roman female, whether mar-
ried or unmarried, became one of great personal and
proprietary independence, for the tendency .of the
later law, as I have already hinted, was to reduce
the power of the guardian to a nullity, while the
form of marriage in fashion conferred on the husband
no compensating superiority. But Christianity tended
somewhat from the very first to narrow this remark-
able liberty. Led at first by justifiable disrelish for °
the loose practices of the decaying heathen world,
but afterwards hurried on by a passion‘ of asceticism,
the professors of the new faith looked with disfavour
on a marital tie which was in fact the laxest the
Western world has seen. The latest Roman law, so
far as it is touched by the Constitutions of the Chris-
tian Emperors, bears some marks of a reaction against
the liberal doctrines of thegreat Antonine jurisconsults.
And the prevalent state of religious sentiment may
explain why it is that modern jurisprudence, forged in
the furnace of barbarian conquest, and formed by the
fusion of Roman jurisprudence with patriarchal usage;
has absorbed, among its rudiments, much more thar
usual of those rules concerning the position of wemer
which belong peculiarly to an imperfect civilisation

During the troubled era which begins modern history

and while the laws of the Germanic and Sclavon!

immigrants remained superposed like a separate lay¢

above the Roman jurisprudence of their provinci
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~subjects, the women of the dominant races are scen
everywhere under various forms of archaic guardian-
ship, and the husband who takes a wife from any
family except his own pays a money-price to her
relations for the tutelage which they surrender to
h\lm. -When we move onwards, and the code of the
middle ages has been formed by the amalgamation of
the two systems, the law relating to women carries
. the stamp of its double origin. The principle ot
the Roman jurisprudence is so far triumphant that
unmarried females are generally (though there are
Jocal exceptions to the rule) relieved from the bondage
of the family; but the archaic principle of the barba-
rians has fixed the position of married women, and
the husband has drawn to himself in his marital
character the powers which had once belonged to his
wife’s male kindred, the only difference being that he
no longer purchases his privileges. At this point there-
fore the modern law of Southern and Western Europe
begins to be distinguished by one of its chief cha-
racteristics, the comparative freedom it allows to
unmarried women and widows, the heavy disabilitics
it imposes on wives. It was very long before the
subordination entailed on the other sex by marriage
was sensibly diminished. The principal and most
powerful solvent of the revived barbarism of Europe
Va8 always the codified jurisprudence of Jus-
tinian, wherever it was studied with that passionate

>
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enthusiasm which it seldom failed to awaken. It
covertly but most efficaciously undermined the cus-
toms which it pretended merely to interpret. But
the Chapter of law relating to married Women was
for the most part read by the light, not of Roman,
but of Canon Law, which in no one particular departs
so widely from the spirit of the secular jurisprudence
as in the view it takes of the relations created by
warriage.  This was in part inevitable, since no
socicty which preserves any tincture of Christian
institution is likely to restore to married women the
personal liberty conferred on them by the middle
Roman law, but the proprietary disabilities of married
females stand on quite a different basis from their
personal incapacities, and it is by the tendency of
their doctrines to keep alive and consolidate the
former, that the expositors of the Canon Law have
deeply injured civilisation. There are many vestiges
of a struggle between the secular and ecclesiastical
principles, but the Canon Law nearly everywhere
prevailed. In some of the French provinces, married
women, of a rank below nobility, obtained all the
powers of dealing with property which Roman juris
prudence had allowed, and this local law has beer
largely followed by the Code Napoleon; but the statt
of the Scottish law shows that scrupulous deferenct
to the doctrines of the Roman jurisconsults did no
always extend to mitigating the disabilities of wives
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The systems however which are least indulgent to
married women are invariably those which have
followed the Canon Law exclusively, or those which,
from the lateness of their contact with European
civilisation, have never had their archaisms weeded
out. The Danish and Swedish laws, harsh for many
centuries to all females, are still much less favourable
to wives than the generality of Continental codes.
And yet more stringent in the proprietary incapaci-
ties it imposes is the English Common Law, which
borrows far the greatest number of its fundamental
principles from the jurisprudence of the Canonists.
Indeed, the part of the Common Law which preseribes
the legal situation of married women may serve to
give an Englishman clear notions of the great insti-
tution which has been the principal subject of this
chapter. I do not know how the operation and
nature of the ancient Patria Potestas can be brought
s0 vividly before the mind as by reflecting on the
prerogatives attached to the husband by the pure
English Common Law, and by recalling the rigorous
consistency with which the view of a complete legal
subjection on the part of the wife is carried by it
Where it is untouched by equity or statutes, through
¢very department of rights, duties and remedies.
The distance between the eldest and latest Roman

| 1w on_ the subject of Children under Power may be

Comsidered gs equivalent to the diffcrence between
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the Common Law and the jurisprudence of the Court
of Chancery in the rules which they respectively
apply to wives.

If we were to lose sight of the true origin of
Guardianship in both its forms, and were to employ
the common language on these topics, we should find
ourselves remarking that, while the Tutelage of
Women is an instance in which systems of archaic
law push to an extravagant length the fiction of ,
suspended rights, the rules which they lay down for
the Guardianship of Male Orphans are an example of
a fault in precisely the opposite direction. Such
systems terminate the Tutelage of Males at an ex-
traordinary early period. Under the ancient Roman
law, which may be taken as their type, the son who
was delivered from Patria Potestas by the death of
his Father or Grandfather remained under guardian-
ship till an epoch which for general purposes may be
described as arriving with his fifteenth year; but the
arrival of that epoch placed him at once in the full
enjoyment of personal and proprietary independence.
The period of minority appears therefore to have
been as unreasonably short as the duration of the
disabilities of women was preposterously long. But,
in point of fact, there was no element either of
excess or of shortcoming in the circumstances which
gave their original form to the two kinds of guardian-
ship. Neither the one nor the other of them was
based on the slightest consideration of public 6T
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private convenience. The guardianship of male
orphans was no more designed originally to shield
them till the arrival of years of discretion than the
tutelage of women was intended to protect the other
gex against its own feebleness. The reason why the-
death of the father delivered the son from the bondage
of the family was the son’s capacity for becoming him-
self the head of a new family and the founder of a new
Patria Potestas: no such capacity was possessed by
the woman, and therefore she was never enfranchised.
Accordingly the Guardianship of Male Orphans was a
contrivance for keeping alive the semblance of subor-
dination to the family of the Parent, up to the time
when the child was supposed capable of becoming a
parent himself. It was a prolongation of the Patria
Potestas up to the period of bare physical manhood.
It ended with puberty, for the rigour of the theory
demanded that it should do so. Inasmuch, however,
a8 it did not profess to conduct the orphan ward to
the age of intellectual maturity or fitness for affairs,
it was quite unequal to the purposes of general con-
venience; and this the Romans seem to have "dis-
covered at a very early stage of their social progress.
One of the very oldest monuments of Roman legisla-
tion is the Lex Leetoria or Pletoria, which placed all
free males who were of full years and rights under
the temporary control of a new class of guardians,
talled Curatores, whose sanction was required to
M,
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validate their acts or contracts. The twenty-sixth
year of the young man’s age was the limit of this
statutory supervision ; and it is exclusively with
reference to the age of twenty-five that the terms
“majority ” and “ minority ” are employed in Roman
law. Pupilage or wardship in modern jurisprudence
has adjusted itself with tolerable regularity to the
simple principle of protection to the immaturity of
youth both bodily and mental. It has its natural
termination with years of discretion. But for pro-
tection against physical weakness and for protection
against intellectual incapacity, the Romans looked to
two different institutions, distinet both in theory and
design. The ideas attendant on both are combined
in the modern idea of guardianship.

The Law of Persons contains but one other chapter
which can be usefully cited for our present purpose.
The legal rules by which systems of mature juris-
prudence regulate the connexion of Master and Slave,
present no very distinct traces of the original con-
dition common to ancient societies. But there are
reasons for this exception. There seems to be some
thing in the institution of Slavery which has 8
all times either shocked or perplexed mankinc
however little habituated to reflection, and howev
slightly advanced in the cultivation of its mor
instincts. The compunction which ancient commur
ties almost unconsciously experienced appears
have always resulted in the adoption of some ims
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nary principle upon which a defence, or at least a
rationale, of slavery could be plausibly founded.
Very early in their history the Greeks explained the
institution as’grounded on the intellectual inferiority
of certain races and their consequent natural aptitude
for the servile condition. The Romans, in a spirit
equally characteristic, derived it from a supposed
agreement between the victor and the vanquished, in
which the first stipulated for the perpetual services
of his foe; and the other gained in consideration
the life which he had legitimately forfeited. Such
theories were not only unsound but plainly unequal
to the case for which they affected to account. Still
they exercised powerful influcnce in many ways.
They satisfied the conscience of the Master. They
perpetuated and probably increased the debasement
of the Slave. And they naturally tended to put out of
sight the relation in which servitude had originally
stood to the rest of the domestic system. This
relation, though not clearly exhibited, is casually
indicated in many parts of primitive law, and more
particularly in the typical system—that of ancient
Rome.

Much industry and some learning have been be-
stowed in the United States of America on the ques-
tion ‘Whether the Slave was in the early stages :of
society a recognised member of the Family. There is
A sense in which an affirmative answer must certainly

-
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‘be given. It is clear, from the testimony both of
ancient law and of many primeval histories, that the
Slave might under certain conditions be made the
Heir, or Universal Successor, of the Master, and this
significant faculty, as I shall explain in the Chapter
on Succession, implies that the government and re-
presentation of the Family might, in a particular state
of circumstances, devolve on the bondman. It seems,
however, to be assumed in the American arguments
on the subject that, if we allow Slavery to have been
a primitive Family institution, the acknowledgement
is pregnant with an admission of the moral defensi-
bility of Negro-servitude at the present moment.
What then is meant by saying that the Slave was
originally included in the Family? Not that his situ-
ation may not have been the fruit of the coarsest
motives which can actuate man. The simple wish to
use the bodily powers of another person as a means
of ministering to one’s own ease or pleasure is doubt-
less the foundation of Slavery, and as old as human
nature. When we speak of the Slave as anciently in-
cluded in the Family, we intend to assert nothing as
to the motives of those who brought him into it or kept
him there; we merely imply that the tie which bound
him to his master was regarded as one of the same
general character with that which united every other
member of the group to its chieftain. This conse
quence is, in fact, carried in the general assertiol
already made that the primitive ideas of mankin
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were unequal to comprehending any basis of the con-
nexion inter se of individuals, apart from the rela-
tions of family. The Eauuly goususted Plunamly of
those who belonged to it by consan«muuty, and next
of those who had been engrafted on it by adoption;
but there was still a third class of persons who were
only joined to it by common subjection to its head,
and these were the Slaves. The born and the adopted
subjects of the chief were raised above the Slave by
the certainty that in the ordinary course of events
they would be relieved from bondage and entitled to
exercise powers of their own; but that the inferiority
of the Slave was not such as to place him outside the
pale of the Famnily, or such as to degrade him to the
footing of inanimate property, is clearly proved, 1
think, by the many traces which remain of his ancient
capacity for inheritance in the last resort. It would,
of course, be unsafe in the highest dcgree to hazard
conjectures how far the lot of the Slave was mitigated,
in the beginnings of society, by having a definite
place feserved to him in the empire of the Father. It
is, perhaps, more probable that the son was practi-
cally assimilated to the Slave, than that the Slave
shared any of the tenderness which in later times was
shown to the son. But it may be asserted with some
confidence of advanced and matured codes that,
Wherever servitude is sanctioned, the Slave has uni-
formly greater advantages under systems which pre-
Serve some memento of his earlier condition than
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under those which have adopted some other theory of
his civil degradation. The point of view from which
jurisprudence regards the Slave is always of great
importance to him. The Roman law was arrested
in its growing tendency to look upon him more and
more as an article of property by the theory of the
Law of Nature; and hence it is that, wherever servi-
tude is sanctioned by institutions which have been
deeply affected by Roman jurisprudence, the servile
condition is never intolerably wretched. There is a
great deal of evidence that in those American States
which have taken the highly Romanised code of
Louisiana as the basis of their jurisprudence, the lot
and prospects of the Negro-population were better in
many material respects, until the letter of the funda-
mental law was overlaid by recent statutory enact-
ments passed under the influence of panic, than
under institutions founded on the English Common
Law, which, as recently interpreted, has no true place
for the Slave, and can only therefore regard him as a
chattel.

We have now examined all parts of the ancien
Law of Persons which fall within the scope of thi
treatise, and the result of the inquiry is, I trust, t
give additional definiteness and precision to our viel
of the infancy of jurisprudence. The Civil laws ¢
States first make their appearance as the Themist
of a patriarchal sovereign, and we can now see th
these Themistes are probably only a developed for
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of the irresponsible commands which, in a still carlicr
condition of the race, the head of each isolated house-
hold may have addressed to his wives, his children,
and his slaves. DBut, even after the State has been
organised, the laws have still an extremely limited
application. ~ Whether they rectain their primitive
character as Themistes, or whether they advance to
the condition of Customs or Codified Texts, they are
binding not on individuals, but on Familics. Ancient -
jurisprudence, if a perhaps deceptive comparison may
be employed, may be likencd to International Law,
filling nothing, as it were, excepting the interstices
between the great groups which are the atoms of so-
ciety. In a community so situated, the legislation
of assemblies and the jurisdiction of Courts reach
only to the heads of familics, and to every other
individual the rule of conduct is the law of his home,
of which his Parent is the legislator. But the sphere
of civil law, small at first, tends steadily to enlarge
itself. The agents of legal change, Fictions, Kquity,
and Legislation, are brought in turn to bear, on the
primeval institutions, and at every point of the pro-
gress, a greater number of personal rights and a
larger amount of property are removed from the do-
mestic forum to the cognizance of the public tribu-
nals. The ordinances of the government obtain
gradually the same efficacy in private concerns as
In matters of state, and are no longer liable to be
overridden by the behests of a despot enthroned by
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each hearthstone. We have in the annals of Roman
law a nearly complete history of the crumbling away
of an archaic system, and of the formation of new in.
stitutions from the re-combined materials, institutions
some of which descended unimpaired to the modern
world, while others, destroyed or corrupted by con-
tact with barbarism in the dark ages, had again to be
recovered by mankind. When we leave this juris-
prudence at the epoch of its final reconstruction by
Justinian, few traces of archaism can be discovered in
any part of it except in the single article of the ex-
tensive powers still reserved to the living Parent.
Everywhere else principles of convenience, or of sym-
metry, or of simplification—necw principles at any
rate—have usurped the authority of the jejune con-
siderations which satisfied the conscience of ancient
times. Everywhere a new morality has displaced the
canons of conduct and the reasons of acquiescence
which were in unison with the ancient usages, becaust
in fact they were born of them.

The movement of the progressive societies ha
been uniform in one respect. Through all its cours
it has been distinguished by the gradual dissolutio
of family dependency and the growth of individus
obligation in its place. The Individual is steadil
substituted for the Family, as the unit of which civ
laws take account. The advance has been accon
plished at varying rates of celerity, and there a1
societies not absolutely stationary in which the co
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lapse of the ancient organisation can only be perceived
by careful study of the phenomena they present.
But, whatever its pace, the change has not been
subject to reaction or recoil, and apparent retarda-
tions will be found to have been occasioned through
the absorption of archaic ideas and customs from
some entirely foreign source. Nor is it difficult to
see what is the tie between man and man which re-
places by degrees those forms of reciprocity in rights
and duties which have their origin in the Family. It is
Contract. Starting, as from one terminus of history,
from a condition of society in which all the relations
of Persons are summed up in the relations of Family,
we seem to have steadily moved towards a phasc of
social order in which all these relations arise from
the free agreement of Individuals. In Western
Europe the progress achieved in this direction has
been considerable. Thus the status of the Slave has
disappeared—it has been superseded by the contrac-
tual relation of the servant to his master. The
Status of the Female under Tutelage, if the tutelage
be understood of persons other than her husband, has
also ceased to exist ; from her coming of age to her
Marriage all the relations she may form are relations
of contract. So too the status of the Son under Power
has no true place in the law of modern European
Societies, If any civil obligation binds together the
Parent ang the child of full age, it is one to which
nly contravt gives its legal validity. The apparent
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exceptions are exceptions of that stamp which illus-

_trate the rule. The child before years of discretion,
the orphan under guardianship, the adjudged lunatic,
have all their capacities and incapacities regulated
by the Law of Persons. But why? The reason is
differently expressed in the conventional language of
different systems, but in substance it is stated to the
same effect by all. The great majority of Jurists are
constant to the principle that the classes of persons,
just mentioned are subject to extrinsic control on the
single ground that they do not possess the faculty of
forming a judgment on their own interests; in other |
words, that they are wanting in the first essential of

|
|
an engagement by Contract. !

The word Status may be usefully employed to |
construct a formula expressing the law of progress {
thus indicated, which, whatever be its value, seems |
to me to be sufficiently ascertained. All the forms ,
of Status taken notice of in the Law of Persons were '
derived from, and to some extent are still colourel .>
by, the powers and privileges anciently residing in ‘f
the Family. If then we employ Status, agreeably "
with the usage of the best writers, to signify these |
personal conditions only, and avoid applying th‘"

., . . {
term to such conditions as are the immediate o,

remote result of agreement, we may say that ﬂ“‘!
movement of the progressive societies has hither
been a movement from Status to Contract.
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CHAPTER VI
THE EARLY HISTORY OF TESTAMENTARY SUCCESSION.

Ir an attempt were made to demonstrate in England
the superiority of the historical method of investiga-
tion to the modes of inquiry concerning Juris-
prudence which are in fashion among us, no depart-
ment of Law would better serve as an example than
Testaments or Wills. Its capabilities it owes to its
great length and great continuity. At the beginning
of its history we find ourselves in the very infancy of
the social state, surrounded by conceptions which it
requires some effort of mind to realise in their an-
cient form ; while here, at the other extremity of its
line of progress, we are in the midst of legal notions
which are nothing more than those same conceptions
disguised by the phraseology and by the habits of
thought which belong to modern times, and exhibit-
ing therefore a difficulty of another kind, the diffi-
tulty of believing that ideas which form part of our
very-day mental stock can really stand in need of
“alysis and examination. The growth of the Law of

4
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before these controversics rose into overwhclming
importance, all the intellectual activity of the Western
Romans had been expended on jurisprudence exclu-
sively. They had been occupied in applying a pecu-
liar set of principles to all the combinations in which
the circumstances of life are capable of being arranged.
No foreign pursuit or taste called off their attention
from this engrossing occupation, and for carrying it
on they possessed a vocabulary as accurate as it was
copious, a strict method of reasoning, a stock of
general propositions on conduct more or less verified
by experience, and a rigid moral philosophy. It was
impossible that they should not select from the ques-
tions indicated by the Christian records those which
had some affinity with the order of speculations to
which they were accustomed, and that their manner of
dealing with them should not borrow something from
their forensic habits. Almost everybody who has
knowledge enough of Roman law to appreciate the
Roman penal system, the Roman theory of the obli-
gations established by Contract or Delict, the Roman
view of Debts and of the modes of incurring, extin-
guishing, and transmitting them, the Roman notion of
the continuance of individual existence by Universal
Succession, may be trusted to say whence arose the
frame of mind to which the problems of Western
theology proved %o congenial, whence came the phra-
seology in which these problems were stated, and
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whence the description of reasoning employed in their

solution. It must only be recollected that the Roman
law which had worked itself into Western thought
was neither the archaic system of the ancient city,
nor the pruned and curtailed jurisprudence of the
Byzantine Emperors; still less, of course, was it the
mass of rules, nearly buried in a parasitical over-
growth of modern speculative doctrine, which passes
by the name of Modern Civil Law. I spcak only of
that philosophy of jurisprudence, wrought out by
the great juridical thinkers of the Antonine age,
which may still be partially reproduced from the
Pandects of Justinian, a system to which few faults
can be attributed except perhaps that it aimed at a
higher degree of clegance, certainty, and precision
than human affairs will permit to the limits within
which human laws seek to confine them.

It is a singular result of that ignorance of Roman
law which Englishmen readily confess, and of which
they are sometimes not ashamed to boast, that many
English writers of note and credit have been led by
it to put forward the most untenable of paradoxes
concerning the condition of human intellect during
the Roman empire. It has been constantly asserted,
as unhesitatingly as if there were no temerity in ad-
vancing the proposition, that from the close of the
Augustan era to the general awakening of interest on
the points of the Christian faith, the mental energies
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of the civilised world were smitten with a para-
lysis. Now there are two subjects of thought—the
only two perhaps with the exception of physical
science—which are able to give employment to all
the powers and capacities which the mind possesses.
One of them is Metaphysical inquiry, which knows nc
limits so long as the mind is satisfied to work on
itself; the other is Law, which is as extensive as the
concerns of mankind. It happens that, during th?
very period indicated, the Greek-speaking provinces
were devoted to one, the Latin-speaking provinces tc
the other, of these studies. I say nothing of the fruits
of speculation in Alexandria and the East, but I con-
fidently affirm that Rome and the West had an occu-
pation in hand fully capable of compensating them
for the absence of every other mental exercise, and ]
add that the results achieved, so far as we know
them, were not unworthy of the continuous and ex:
clusive labour bestowed on producing them. Nobody
except a professional lawyer is perhaps in a position
completely to understand how much of the intellectual
strength of individuals Law is capable of absorbing
but a layman has no difficulty in comprehending why
it was that an unusual share of the collective intellec!
of Rome was engrossed by jurisprudence. ¢ The
proficiency * of a given community in jurisprudenct
depends in the long run on the same conditions as ite

* Cambridge Essays, 1856.
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progress in any other line of inquiry ; and the chief
of these are the proportion of the national intellect
devoted to it, and the length of time during which it
is so devoted.” Now, a combination of all the causes,
direct and indirect, which contribute to the advancing
and perfecting of a science continued to operate on the
jurisprudence of Rome through the entire space be-
tween the Twelve Tables and the severance of the two
‘Empires,—and that not irregularly or at intervals,
but in steadily increasing force and constantly aug-
menting number. We should reflect that the earliest
intellectual exercise to which a young nation devotes
itself is the study of its laws. As soon as the mind
makes its first conscious efforts towards generali-
sation, the concerns of every-day life are the first to
press for inclusion within general rules and com-
prehensive formulas. The popularity of the pursuit
on which all the energies of the young common-
“wealth are bent is at the outset unbounded; but
it ceases in time. The monopoly of mind by law
is broken down. The crowd at the morning au-
dience of the great Roman jurisconsult lessens.
The students are counted by hundreds instead of
thousands in the English Inns of Court. Art,
Literature, Science, and Politics, claim their share
of the national intellect; and the practice of juris-
prudence is confined within the circle of a profession,
never indeed limited or insignificant, but attracted
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as much by the rewards as by the intrinsic re-
commendations of their science. This succession
of cﬁanges exhibited itself even more strikingly at
Rome than in England. To the close of the Republic
the law was the sole field for all ability except the
special talent of a capacity for generalship. But a
new stage of intellectual progress began with the
Augustan age, as it did with our own Elizabethan
era. We all know what were its achievements irt
poetry and prose; but there are some indications, it
should be remarked, that, besides its efflorescence in
ornamental literature, it was on the eve of throwing
out new aptitudes for conquest in physical science.
Here, however, is the point at which the history of
mind in the Roman States ceases to be parallel to the
routes which mental progress has since then pursued.
The brief span of Roman literature, strictly so called,
was suddenly closed under a variety of influences,
which though they may partially be traced it would
be improper in this place to analyse. Ancient intel-
lect was forcibly thrust back into its old courses, and
law again became no less exclusively the proper
sphere for talent than it had been in the days when
the Romans despised philosophy and poetry as the
toys of a childish race. Of what nature were the ex-
ternal inducements which, during the Imperial period,
tended to draw a man of inherent capacity to the
pursuits of the jurisconsult may best be understood
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by considering the option which was practically before
him in his choice of a profession. He might become
a teacher of rhetoric, a commander of frontier-pbsts,
or a professional writer of panegyrics. The only
other walk of active life which was open to him was
the practice of the law. Through that lay the ap-
proach to wealth, to fame, to office, to the council-
chamber of the monarch—it may be to the very
throne itself.

The premium on the study of jurisprudence was so
enormous that there were schools of law in every part
of the Empire, even in the very domain of Metaphy-
sics. But, though the transfer of the seat of ewmpire
to Byzantium gave a perceptible impetus to its culti-
vation in the Kast, jurisprudence never dethroned
the pursuits which there competed with it. Its lan-
guage was Latin, an exotic dialect in the lastern half
of the Empire. It is only of the West that we can
lay down that law was not only the mental food of
the ambitious and aspiring, but the sole aliment of
all intellectual activity. Greek philosophy had never
been more than a transicnt fashionable taste with the
educated class of Rome itself, and when the new
Eastern capital had been created, and the Empire
subsequently divided into two, the divorce of the
Western provinces from Greek speculation, and their
exclusive devotion to jurisprudence, became more de-
cided than ever. As soon then a8 they ceased to sit
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at the feet of the Greeks and began to ponder out 4
theology of their own, the theology proved to be per-
meated with forensic ideas and couched in a forensic
phraseology. It is certain that this substratum of
law in Western theology lies exceedingly deep. A
new set of Greek theories, the Aristotelian philosophy,
made their way afterwards into the West, and almost
entirely buried its indigenous doctrines. But when
at the Reformation it partially shook itself free from
their influence, it instantly supplied their place with
Law. It is difficult to say whether the religious sys-
tem of Calvin or the religious system of the Armi-
nians has the more markedly legal character.

The vast influence of this specific jurisprudence of .
Contract produced by the Romans upon the corre-
sponding department of modern Law belongs rather
to the history of mature jurisprudence than to a
treatise like the present. It did not make itself felt
till the school of Bologna founded the legal science
of modern Europe. But the fact that the Romans,
before their Empire fell, had so fully developed the
conception of Contract becomes of importhnce’at
much earlier period than this. Feudalisrd, I have
repeatedly asserted, was a compound of archaic bar-
barian usage with Roman law; no other explanation
of it is tenable, or even intelligible. The earliest
social forms of the feudal period differ in little from
the ordinary associations in which the men of primi-
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tive civilisations are everywhere seen united. A
Fief was an organically complete brotherhood of
associates whose proprietary and personal rights were
inextricably blended together. It had much in com-
mon with an Indian Village Community and much
in common with a Highland clan. But still it pre-
sents some phenomena which we never find in the asso-
ciations which are spontaneously formed by beginners
ih civilisation. True archaic communities arc held
together not by express rules, but by sentiment, or,
we should perhaps say, by instinct; and new comers
into the brotherhood are brought within the range of
this instinct by falsely pretending to sharc in the
blood-relationship from which it naturally springs.
But the earlicst feudal communities were neither
bound together by mere sentiment nor recruited bya
fiction. The tie which united them was Contract.
and they obtained new associates by contracting with
them. The relation of the lord to the vassals had
originally been settled by express engagement, and a
person wishing to engraft himself on the brotherhood
by commendation or infeudation came to a distinct
understanding as to the conditions on which he was
to be admitted. It is therefore the sphere occupied
in them by Contract which principally distinguishes
the feudal institutions from the unadulterated usages
of primitive races. The lord had many of the cha-
racteristics of a patriarchal chieftain, but his pre-
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rogative was limited by a variety of settled customs
traceable to the express conditions which had been
agreed upon when the infeudation took place. Hence
flow the chief differences which forbid us to class the
feudal societies with true archaic communities. They
were much more durable and much more various;
more durable, because express rules are less destruc-
tible than instinctive habits, and more various, be-
cause the contracts on which they were founded wert
adjusted to the minutest circumstances and wishes of
the persons who surrendered or granted away their
lands. This last consideration may serve to indicate
how greatly the vulgar opinions current among us
as to the origin of modern society stand in need of
revision. It js often said that the irregular and
verious contour of modern civilisation is due to the
exuberant and erratic genius of the Germanic races,
and it is often contrasted with the dull routine of
the Roman Empire. The truth is that the Empire
bequeathed to modern society the legal conception
to which all this irregularity is attributable;.if the
customs and institutions of barbarians have one
characteristic more striking than another, it is their
extreme uniformity.
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CHAPTER X.

THE EARLY HISTORY OF DELICT AND CRIME.

Tre Teutonic Codes, including those of our Anglo-
Saxon ancestors, are the only bodies of archaic
secular law which have come down to us in such a
state that we can form an exact notion of their ori-
ginal dimensions. Although the extant fragments
of Roman and Hellenic codes suffice to prove to us
their general character, there does not remain enough
of them for us to be quite sure of their precise mag-
nitude or of the proportion of their parts to each
other. But still on the whole all the known collectiens
of ancient law are characterised by a feature which
broadly distinguishes them from systems of mature
jurisprudence. The proportion of criminal to civil
law is exceedingly different. In the German codes, the
civil part of the law has trifling dimensions as com-
pared with the criminal. The traditions which speak
of the sanguinary penalties inflicted by the code of
Draco seem to indicate that it had the same charac-
teristic. In the Twelve Tables alone, produced by a
society of greater legal genius and at first of gentler
manners, the civil law has something like its modern
precedence; but the relative amount of space given

-
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to the modes of redressing wrong, though not enor-
mous, appears to have been large. It may be laid
down, I think, that the more archaic the code, the
fuller and the minuter is its penal legislation. The
phenomenon has often been observed, and has been
explained, no doubt to a great extent correctly, by
the violence habitual to the communities which for
the first time reduced their laws to writing. The
legislator, it is said, proportioned the divisions of his* |
work to the frequency of a certain class of incidents
in barbarian life. I imagine, however, that this
account is not quite complete. It should be recol-
lected that the comparative barrenness of civil law
in archaic collections is consistent with those other
characteristics of ancient jurisprudence which have
been discussed in this treatise. Nine-tenths of the
civil part of the law practised by civilised societies
are made up of the Law of Persons, of the Law of
Property and of Inheritance, and of the Law of
Contract. But it is plain that all these provinces
of jurisprudence must shrink within narrower boun-
daries, the nearer we make our approaches to the
infancy of social brotherhood. The Law of Persons,
which is nothing else than the Law of Status, will
" be restricted to the scantiest limits as long as all
forms of status are merged in common subjection to
Paternal Power, as long as the Wife has no rights
against her Husband, the Son none against his
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Father, and the infant Ward none against the Ag-
nates who are his Guardians. Similarly, the rules
relating to Property and Succession can never be
plentiful, so long as land and goods devolve within
the family, and, if distributed at all, are distributed
inside its circle. But the greatest gap in ancient
civil law will always be caused by the absence of
Contract, which some archaic codes do not mention at
all, while others significantly attest the immaturity
of the moral notions on which Contract depends ioy
supplying its place with an elaborate jurisprudence
of Oaths. There are no corresponding reasons for
the poverty of penal law, and accordingly, even if it
be hazardous to pronounce that the childhood of
nations is always a period of ungoverned violence,
we shall still be able to understand why the moderh
relation of criminal law to civil should be inverted in
ancient codes. ‘

I have spoken of primitive jurisprudence as giving
to criminal law a priority unknown in a later age.
The expression has been used for convenience sake,
but in fact the inspection of ancient codes shows that
the law which they exhibit in unusual quantities is
not true criminal law. All civilised systems agree
in drawing a distinction between offences against the
State or Community and offences against the Indi-
Vidual, and the two classes of injuries, thus kept
‘apart, I may here, without Eretending that the terms

B B
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have always been employed consistently in jurispru-
denceg call Crimes and Wrongs, crimina and delicta.
Now the penal Law of ancient communities is not
the law of Crimes; it is the law of Wrongs, or, to
use the English technical word, of Torts. The person
injured proceeds against the wrong-doer by an ordi-
nary civil action, and recovers.compensation in the
shape of money-damages if he succeeds. If the
Commentaries of Gaius be opened at the place where
the writer treats of the penal jurisprudence founded
on the Twelve Tables, it will be seen that at the
head of the civil wrongs recognised by the Roman
law stood Furtum or Theft. Offences which we are
accustomed to regard exclusively as crimes are ex-
clusively treated as forts, and not theft only, but
assault and violent robbery, are associated by the
jurisconsult with trespass, libel and slander. All
alike gave rise to an Obligation or vinculum juris,
and were all requited by a payment of money. This
peculiarity, however, is most strongly brought out
in the consolidated Laws of the Germanic tribes.
Without an exception, they describe an immense
system of money compensations for homicide, and
with few exceptions, as large a scheme of compenss-
tion for minor injuries. ¢ Under Anglo-Saxon law,”
writes Mr. Kemble (Anglo-Sazons, i. 177), “a sum
was placed on the life of every free man, according t0
his rank, and a corresponding sum on every wound
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that could be inflicted on his person, for nearly every
injury that could be done to his civil rights, honour.
or peace; the sum being aggravated according t(;
adventitious circumstances.” These compositions are
evidently regarded as a valuable source of income;
highly complex rules regulate the title to them qnd
the responsibility for them; and, as T have already
had occa.suon to state, they often follow a very
peculiar dine of devolution, if they have not been
acquitted at the decease of the person to whom
they belong. If therefore the criterion of a delict,
wrong, or tort be that the person who suffers it, and
not the State, is conceived to be wronged, it may be
asserted that in the infancy of jurisprudence the
citizen depends for protection against violence or
fraud not on the Law of Crime but on the Law'of
Tort.

Torts then are copiously enlarged upon in primi-
tive jurisprudence. It must be added that Sins are
known to it also. Of the Teutonic codes it is almost
unnecessary to make this assertion, because those
codes, in the form in which we have received them,
were compiled or recast by Christian legislators. But
it is also true that non-Christian bodies of archaic
law entail penal consequences on certain classes of
acts and on certain classes of omissions, as being
violations of divine prescriptions and commands.
The law administered at Athens by the senate of
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Areopagus was probably a special religious code, and
at Rome, apparently from a very early period, the
Pontifical jurisprudence punished adultery, sacrilege
and perhaps murder. There were therefore in the
Athenian and in the Roman States laws punishing
sins. 'There were also laws punishing torts. The con-
ception of offence against God produced the first class
of ordinances; the conception of offence against one's
neighbour produced the second; but the idea of offence
against the State or aggregate' community did not at
first produce a true criminal jurisprudence.

Yet it is not to be supposed that a conception
so simple and elementary as that of wrong done to
the State was wanting in any primitive society. It
seems rather that the very distinctness with which
this conception is realised is the true cause which at
first prevents the growth of a criminal law. At all
events, when the Roman community conceived itself
to be injured, the analogy of a personal wrong received
was carried out to its consequences with absolute
literalness, and the State avenged itself by a single
act on the individual wrong-doer. The result was
that, in the infancy of the commonwealth, every
offence vitally touching its security or its interests
was punished by a separate enactment of the legis-
lature. And this is the earliest conception of 2
crimen or Crime—an act involving such high issues
that the State, instead of leaving its cognisance

{
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to the civil tribunal or the religious court, directed
a special law or privilegium against the perpetrator,
Every indictment therefore took the form of a bil]
of pains and penalties, and the trial of a crimingl
was a proceeding wholly extraordinary, wholly irre-
gular, wholly independent of settled rules and fixed
conditions. Consequently, both for the reason that
the tribunal dispensing justice was the sovereign
State itself and also for the reason that no classifi
cation of the acts prescribed or forbidden was pos-
sible, there was not at this epoch any Law of Crimes,
any criminal jurisprudence. The procedure was
identical with the forms of passing an ordinary
statute; it was set in motion by the same persons
and conducted with precisely the same solemnities.
And it is to be observed that, when a regulfar
criminal law with an apparatus of Courts and officers
for its administration had afterwards come into
being, the old procedure, as might be supposed
from its conformity with theory, still in strictness
remained practicable; and, much as resort to such
an expedient was discredited, the people of Rome
always retained the power of punishing by a special
law offences against its majesty. The classical
scholar does not require to be reminded tha in
exactly the same manner the Athenian Bill of
Pains and Penalties, or ecayysrla, survived the
establishment of regular tribunals. It is known too
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that when the freemen of the Teutonic races assem-
bled for legislation, they also claimed authority to
punish offences of peculiar blackness or perpetrated
by criminals of exalted station. Of this nature
was the criminal jurisdiction of the Anglo-Saxon
Witenagemot.

It may be thought that the difference which I have
asserted to cxist between the ancient and modem
view of penal law has only a verbal existence.
The community, it may be said, besides inter-
posing to punish crimes legislatively, has from the
‘earliest times interfered by its tribunals to compel
the wrong-doer to compound for his wrong, and
if it does this, it must always have supposed that
in some way it was injured through his offence.
B{lt, however rigorous this inference may seem to
us now-a-days, it is very doubtful whether it was
actually drawn by the men of primitive antiquity.
How little the notion of injury to the community
had to do with the earliest interferences of the State
through its tribunals, is shown by the curious circum-
stances that in the original administration of justice
the proceedings were a close imitation of the series
of acts which were likely to be gone through i
private life by persons who were disputing, but who
afterwards suffered their quarrel to be appeased‘
The magistrate carefully stimulated the demeanour
of a private arbitrator casually called in.
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In order to show that this statement is not a mere
fanciful conceit, I will produce the evidence on
which it rests. Very far the most ancient judicial
proceeding known to us is the Legis Actio Sacra-
menti of the Romans, out of which all the later
Roman Law of Actions may be proved to have
grown. Gaius carefully describes its ceremonial.
Unmeaning and grotesque as it appears at first
“sight, a little attention enables us to decipher and
interpret it.

The subject of litigation is supposed to be in
Court. If it is moveable, it is actually there. If it
be immoveable, a fragment or sample of it is brought
in its place; land, for instance, is represented by a
clod, a house by a single brick. In the example
selected by Gaius, the suit is for a slave. The pro-
ceeding begins by the plaintiff’s advancing with a
rod, which, as Gaius expressly tells, symbolised a
spear. He lays hold of the slave and asserts a right
to him with the words, * Ifunc ego hominem ex Jure
Quiritium meum esse dico secundum suam causam
sicut dizi ;" and then saying, « Fece tibi Vindictam im-
posui,” he touches him with the spear. The de-
fendant goes through the same series of acts and
gestures, On this the Praetor intervenes, and bids the
litigants relax their hold, “ Mittite ambo hominem.”
They obey, and the plaintiff demands from the
defendant the reason of his interference, “ P0§tulo
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anne dicas qud ex causd vindicaveris,” a question
which is replied to by a fresh assertion of right,
“Jus peregi sicut vindictam tmposui.” On this, the
first claimant offers to stake a sum of money, called
a Sacramentum, on the justice of his own case,
“ Quando tu injurid provocasti, D eris Sacramento te
provoco, and the defendant, in the phrase ¢ Simaliter
ego te,” accepts the wager. The subsequent proceed-
ings were no longer of a formal kind, but it is to
be observed that the Preetor took security for the
Sacramentum, which always went into the coffers of
the State.

Such was the necessary preface of every ancient
Roman suit. It is impossible, I think, to refuse
assent to the suggestion of those who see in it a
dramatization of the origin of Justice. Two armed
men are wrangling about some disputed property.
The Pretor, vir pietate gravis, happens to be going
by and interposes to stop the contest. The dis-
putants state their case to him, and agree that
he shall arbitrate between them, it being arranged
that the loser, besides resigning the subject of the
quarrel, shall pay a sum of money to the umpire
as remuneration for his trouble and loss of time.
This interpretation would be less plausible than it
is, were it not that, by a surprising coincidence, the
ceremony described by Gaius as the imperative
course of proceeding in a Legis Actio is substantially
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the same with one of the two subjects which the
God Hephestus is described by Homer as moulding
into the First Compartment of the Shield of Achilles.
In the Homeric trial-scene, the dispute, as if ex-
pressly intended to bring out the characteristics of
primitive society, is not about property, but about
the composition for a homicide. One person asserts
that he has paid it, the other that he has never
wreceived it. The point of detail, however, which
stamps the picture as the counterpart of the archaic
Roman practice is the reward designed for the
judges. Two talents of gold lie in the middle, to
be given to him who shall explain the grounds of the
decision most to the satisfaction of the audience.
The magnitude of this sum as compared with the
trifling amount of the Sacramentum seems to me
indicative of the difference between fluctuating usage
and usage consolidated into law. The scene intro-
duced by the poet as a striking and characteristic,
but still ‘only occasional, feature of city life in the
heroic age has stiffened, at the opening of the history
of civil process, into the regular, ordinary formalities
of a lawsuit. It is natural therefore that in the
Legis Actio the remuneration of the Judge should
be reduced to a reasonsble sum, and that, instead
of being adjudged to one of a number of arbitrators
by popular acclamation, it should be paid a8 a
matter of course to the State which the Prator
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represents. But that the incidents described so
vividly by Homer, and by Gaius with even more
than the usual crudity of technical language, have
substantially the same meaning, I cannot doubt;
and in confirmation of this view it may be added
that many observers of the earliest judicial usages
of modern Kurope have remarked that the fines
inflicted by Courts on offenders were originally
sacramenta. The State did not take from the' .
defendant a composition for any wrong supposed
to be done to itself, but claimed a share in the
compensation awarded to the plaintiff simply as the
fair price of its time and trouble. Mr. Kemble
expressly assigns this character to the Anglo-Saxon
bannum or fredum.

Ancient law furnishes other proofs that the earliest
administrators of justice simulated the probable acts
of persons engaged in a private quarrel. In settling
the damages to be awarded, they took as their guide
the measure of vengeance likely to be exacted by an
aggrieved person under the circumstances of the
case, This is the true explanation of the very dif-
ferent penalties imposed by ancient law on offenders
caught in the act or soon after it and on offenders
detected after considerable delay. Some strange ex-
empliﬁéations of this peculiarity are supplied by the

old Roman law of Theft. The laws of the Twelve
Mollnn annem 41 hoen Aividod Thefte into Manifest and
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Non-Manifest, and to have allotted extraordinarily
different penalties to the offence according as it fell
under one head or the other. The Manifest Thief
was he who was caught within the house in which
he had been pilfering, or who was taken while making
off to a place of safety with the stolen goods; the
Twelve Tables condemned him to be put to death if
. he were already a slave, and if he were a freeman, they
made him the bondsman of the owner of the pro-
perty. The Non-Manifest Thief was he who was
detected under any other circumstances than those
described; and the old code simply directed that an
offender of this sort should refund double the value
of what he had stolen. In Gaius’s day the excessive
severity of the Twelve Tables to the Manifest Thief
had naturally been much mitigated, but the law 8till
maintained the old principle by muleting him in
fourfold the valuc of the stolen goods, while the
Non-Manifest Thief still continued to pay merely the
double. The ancient lawgiver doubtless considered
that the injured propriétor, if left to himself, would
inflict a very different punishment when his blood
was hot from that with which he would be satisfied
when the Thief was detected after a considerable
interval; and to this calculation the legal scale of
penalties was adjusted. The principle is precisely
the same as that followed in the Anglo-Saxon and
other Germanic codes, when they suffer & thief chased
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down and caught with the booty to be hanged or
decapitated on the spot, while they exact the full
penalties of homicide from anybody who kills him
after the pursuit has been intermitted. These archaic
distinctions bring home to us very forcibly the
distance of a refined from a rude jurisprudence.
The modern administrator of justice has confessedly
one of his hardest tasks before him when he under-
takes to discriminate between the degrees of crimi-* .
nality which belong to offences falling within the
same technical description. It is always easy to say
that a man is guilty of manslaughter, larceny, or bi-
gamy, but it is often most difficult to pronounce what
extent of moral guilt he has incurred, and conse-
quently what measure of punishment he has deserved.
There is hardly any perplexity in casuistry, or in the
analysis of motive, which we may not be called upon
to confront, if we attempt to settle such a point with
precision; and accordingly the law of our day shows
an increasing tendency to abstain as much as pos-
sible from laying down positive rules on the subject.
In France, the jury is left to decide whether the
offence which it finds committed has been attended
by extenuating circumstances; in England, a nearly
unbounded latitude in the selection of punishments is
now allowed to the judge; while all States have in
* reserve an ultimate remedy for the miscarriages of 1aw
in the Prarnoative of Pardon. universallv lodged with
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the Chief Magistrate. It is curious to observe how
little the men of primitive times were troubled with
these scruples, how completely they were persuaded
that the impulses of the injured person were the
proper measure of the vengeance he was entitled to
exact,and how literally they imitated the probable rise
and fall of his passions in fixing their scale of punish-
ment. I wish it could be said that their method of
legislation is quite extinct. There are, however,
several modern systems of law which, in cases of
graver wrong, admit the fact of the wrong-doer having
been taken in the act to be pleaded in justification
of inordinate punishment inflicted on him by the
sufferer—an indulgence which, though superficially
regarded it may seem intelligible, is based, as it
seems to me, on a very low morality. )
Nothing, I have said, can be simpler than the con-
siderations which ultimately led ancient societies to
the formation of a true criminal jurisprudence. The
State conceived itself to be wronged, and the Popular
Assembly struck straight at the offender with the
same movement which accompanied its legislative
action, It is further true of the ancient world—
though not precisely of the modern, as I shall have
occasion to point out—that the earliest criminal
tribunals were merely subdivisions, or committees, of
the legislature. This, at all events, is the conclusion
pointed at by the legal history of the two great
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states of antiquity with tolerable clearness in one
case; and with absolute distinctness in the other.
The primitive penal law of Athens intrusted the
castigation of offences partly to the Archons, who
seem to have punished them as foris, and partly to
the Senatc of Areopagus, which punished them as
sins. Both jurisdictions were substantially trans-
ferred in the end to the Heliza, the High Court of
Popular Justice, and the functions of the Archons
and of the Areopagus became either merely minis-
terial or quite insignificant. But “ Heliza ” is oxily
an old word for assembly; the Heliza of classical
times was simply the Popular Assembly convened
for judicial purposes, and the famous Dikasteries of
Athens were only its subdivisions or pancls. The
corresponding changes which occurred at Rome are
still more easily interpreted, because the Romans
confined their experiments to the penal law, and did
not, like the Athenians, construct popular courts
with a civil as well as a criminal jurisdiction. The
history of Roman criminal jurisprudence begins with
the Old Judicia Populi, at which the Kings arc said
to have presided. These were simply solemn trials
of great offenders under legislative forms. It seems,
* however, that from an early period the Comitia had
occasionally delegated its criminal jurisdiction to #
Queestio or Commission, which bore much the same
velation 0 the Assemblv which a Committee of the
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House of Commons bears to the House itself, except
that the Roman Commissioners or Quaestores did not
merely report to the Comitia, but exercised all powers
which that body was itself in the habit of exercising,
even to the passing sentence on the Accused. A
Quaestio of this sort was only appointed to try a par-
ticular offender, but there was nothing to prevent
two or three Questiones sitting at the same time;
-and it is probable that several of them were ap-
pointed simultaneously, when several grave cases of
wrong to the community had occurred together.
There are also indications that now and then these
Queestiones approached the character of our Standing
Committees, in that they were appointed periodi-
cally, and without waiting for occasion to arise in
the commission of some serious crime. The old
Quaestores Parricidii, who are mentioned in connec-
tion with transactions of very ancient date, as being
deputed to try (or, as some take it, to search out
and try) all cases of parricide and murder, seem to
have been appointed regularly every year; and the
Duumviri Perduellionis, or Commission of Two for
trial of violent injury to the Commonwealth, are also
believed by most writers to have been named pe-
riodically. The delegations of power to these latter-
functionaries bring us some way forwards. Instead
of being appointed when and as state-offences were
committed, they had a general, though a temporary



384 QUZESTIONES PERPETUZ. - CHAP, X,

jurisdiction over such as might be perpetrated. Our
proximity to a regular criminal jurisprudence is also
indicated by the general terms ¢ Parricidium” and
“ Perduellio,” which mark the approach to some-
thing like a classification of crimes.

The true criminal law did not however come into
existence till the year B.c. 149, when L. Calpurnius
Piso carried the statute known as the Lex Calpurnia
de Repetundis. The law applied to cases Repetun-” «
darum Pecuniarum, that is, claims by Provincials to
recover monies improperly received by a Governor-
General, but the great and permanent importance of
this statute arose from its establishing the first Quaestio
Perpetua. A Quwestio Perpetua was a Permanent
Commission as opposed to those which were occasional
and to those which were temporary. It was a re-
gular criminal tribunal, whose existence dated from
the passing of the statute creating it and continued
till another statute should pass abolishing it. Its
members were not specially nominated, as were the
members of the older Quastiones, but provision was
made in the law constituting it for selecting from
particular classes the judges who were to offi
ciate, and for remewing them in conformity with
definite rules. The offences of which it took cog-
nisance were also expressly named and defined in

this statute, and .the new Quastio had authority t0
* == AW wawenna in fntnre whose acts
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should fall under the definitions of crime supplied by
the law. It was therefore a regular criminal judica-
ture, administering a true criminal jurisprudence.
The primitive history of criminal law divides it-
gelf therefore into four stages. Understanding that
the conception of Crime, as distinguished from that
of Wrong or Tort, and from that of ‘Sin, involves the
idea of injury to the State or gollective community,
we first find that the commonwealth, in literal
conformity with the conception, itself interposed
directly, and by isolated acts, to avenge itself on the
author of the evil which it had suffered. This is the
point from which we start; each indictment is now a
bill of pains and penalties, a special law naming the
criminal and prescribing his punishment. A second
step is accomplished when the multiplicity of crimes
compels the legislature to delegate its powers to
particular Questiones or Commissions, each of which
is deputed to investigate a particular accusation, anc
if it be proved, to punish the particular offender.
Yet another movement is made when the legislature,
instead of waiting for the alleged commission of &
' crime as the occasion of appointing a Quasstio, periodi-
" cally nominates Commissioners like the Quastores .
Parricidii and the Duumviri Perduellionis, on the
chance of certain classes of crimes being committed,
and in the expectation that they will be perpetrated.
The last stage is reached when the Queestiones

‘oo
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from being periodical or occasional become permanent
Benches or Chambers—when the judges, instead of
being named in the particular law nominating the
Commission, are directed to be chosen through all
future time in a particular way and from a particular
class—and when certain acts are described in general
language and declared to be crimes, to be visited,
in the event of their perpetration, with specified
penalties appropriated to each description. ‘

If the Questiones Perpetusz had had a longer his-
tory, they would doubtless have come to be regarded
as a distinct institution, and their relation to the
Comitia would have seemed no closer than the con-
nection of our own Courts of Law with the Sovereign,
who is theoretically the fountain of justice. But the
Imperial despotism destroyed them before their
origin had been completely forgotten, and so long
as they lasted, these Permanent Commissions were
looked upon by the Romans as the mere depositaries
of a delegated power. The cognisance of crimes
was considered a natural attribute of the legislature,
and the mind of the citizen never ceased to be carried
back from the Quastiones to the Comitia which had

deputed them to put into exercise some of its own
' inalienable functions. The view which regarded the
Queestiones, even when they became permanent

as mere Committees of the Popular Assembly—#
- e 1. —iinbannd 44 o hicher authority
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—had some important legal consequences which left
their mark on the criminal law to the very latest
period. One immediate result was that the Comitia
continued to exercise criminal jurisdiction by way of
bills of pains and penalties, long after the Quastiones
had been established. Though the legislature had
consented to delegate its powers for the sake of con-
venience to bodies external to itself, it did not follow
"that it surrendered them. The Comitia and the
Questiones went on trying and punishing offenders
side by side; and any unusual outburst of popular
indignation was sure, until the extinction of the
Republic, to call down upon its object an indictment
before the Assembly of the Tribes.

One of the most remarkable peculiarities of the
institutions of the Republic is also traceable to this
dependence of the Quastiones on the Comitia. The
disappearance of the punishment of Death from
the penal system of Republican Rome used to be
a very favourite topic with the writers of the last
century, who were perpetually using it to point some
theory of the Roman character or of modern social
economy. The reason which can be confidently as-
signed for it stamps it as purely fortuitous. Of the
three forms which the Roman legislature successively
assumed, one, it is well known—the Comitia Centuriata
—was exclusively taken to represent the State as em-
bodied for military operations. The Assembly of the

cc?2
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Centuries, therefore, had all powers which may be
supposed to be properly lodged with a General com-
mending an army, and, among them, it had authority
to subject all offenders to the same correction to
which a soldier rendered himself liable by breaches
of discipline. The Comitia Centuriata could there-
fore inflict capital punishment. Not so, however,
the Comitia Curiata or Comitia Tributa. They were

fettered on this point by the sacredness with which’

the person of a Roman citizen, inside the walls of the
city, was invested by religion and law; and, with
respect to the last of them, the Comitia Tributa, we
know for certain that it became a fixed principle that
the Assembly of the Tribes could at most impose a
fine. So long as criminal jurisdiction was confined
to the legislature, and so long as the assemblies of
the Centuries and of the Tribes continued to exercise
co-ordinate powers, it was easy to prefer indictments
for graver crimes before the legislative body which
dispensed the heavier penalties; but then it happened
that the more democratic assembly, that of the Tribes,
almost entirely superseded the others, and became
the ordinary legislature of the later Republic. Now
the decline of the Republic was exactly the period
‘during which the Questiones Perpetum were ests-
blished, so that the statutes creating thiem were all
passed by a legislative assembly which itself could
not, at its ordinary sittings, punish a criminal with
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death. It followed that the Permanent Judicial Com-
missions, holding a delegated authority, were cir-
cumscribed in their attributes and capacities by the
limits of the powers residing with the body which
deputed them. They could do nothing which the
Assembly of the Tribes could not have done; and,
as the Assembly could not scntence to death, the
Questiones were equally incompetent to award capi-
tal punishment. The anomaly thus resulting was
not viewed in ancient times with anything like the
favour which it has attracted among the moderns,
and indeed, while it is questionable whether the
Roman character was at all the better for it, it is
certain that the Roman Constitution was a great deal
the worse. Like every other institution which has
accompanied the human race down the current of its
history, the punishment of death is a necessity of
society in certain stages of the civilising process.
There is a time when the attempt to dispense with it
baulks both of the two great instincts which lie at
the root of all penal law. Without it, the commu-
nity neither feels that it is sufficiently revenged
on the criminal, nor thinks that the example of
his punishment is adequate to deter others from
imitating him. The incompetence of the Roman
Tribunals to pass sentence of death led distinctly and
direc'tly to those frightful Revolutionary intervals,
known as the Proscriptions, during which all law was



390 RESULTS TRACEABLE TO THE QUAESTIONES. cw. x.

formally suspended simply because party violence
could find no other avenue to the vengeance for
which it wag thirsting. No cause contributed so
powerfully to the decay of political capacity in the
loman people as this periodical abeyance of the
laws ; and, when it had once been resorted to, we
need not hesitate to assert that the ruin of Roman
liberty became merely a question of time. If the
practice of the Tribunals had afforded an adequate
vent for popular passion, the forms of judicial pro-
cedure would no doubt have been as flagrantly per-
verted as with us in the reigns of the later Stuarts,
but national character would not have suffered as
deeply as it did, nor would the stability of Roman
institutions have been as seriously enfeebled.

F will mention two more singularities of the
Roman Criminal System which were produced by
the same theory of judicial authority. They are,
the extreme multiplicity of the Roman criminal tri-
- bunals, and the capricious and anomalous classifica-
tion of crimes which characterised Roman penal
jurisprudence throughout its entire history. Every
Questio, it has been said, whether Perpetual or
otherwise, had its origin in a distinct statute. From
the law which created it, it derived its authority;
it rigorously observed the limits which its charter
prescribed to it, and touched no.form of crimix;ality
which that charter did not expressly define. As
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then the statutes which constituted the various
Questiones were all called forth by particularl emer-
gencies, each of them being in fact passed to punish
a class of acts which the circumstances of the time
rendered particularly odious or particularly dan-
gerous, these enactments made not the slightest
reference to each other, and were connected by no
common principle. Twenty or thirty different cri-
‘minal laws were in existence together, with exactly
the same number of Quastiones to administer them;
nor was any attempt made during the Republic to
fuse these distinct judicial bodies into one, or to give
symmetry to the provisions of the statutes which
appointed them and defined their duties. The state
of the Roman criminal jurisdiction at this period,
exhibited some resemblances to the administration of
civil remedies in England at the time when the
English Courts of Common Law had not as yet
introduced those fictitious averments into their writs
which enabled them to trespass on cach other’s
peculiar province. Like the Qustiones, the Courts
of Queen’s Bench, Common Pleas, and Exchequer,
were all theoretical emanations from a higher autho-
rity, and each entertained a special class of cases
supposed to be committed to it by the fountain of its
jurisdiction; but then the Roman Quastiones were
many more than three in number, and it was infinitely
less easy to discriminate the acts which fell under
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the cognisance of each Questio, than to distinguish
between the provinces of the three Courts in West-
minster Hall. The difficulty of drawing exact lines
between the spheres of the different Quastiones made
the multiplicity of Roman tribunals something more
than a mere inconvenience; for we read with astonish-
ment that when it was not immediately clear under
what general description a man’s alleged offences
ranged themselves, he might be indicted at once or-
successively before several different Commissions, on
the chance of some one of them declaring itself
competent to convict him; and, although conviction
by onc Questio ousted the jurisdiction of the rest,
acquittal by one of them could not be pleaded to an
accusation before another. This was directly con-
trary to the rule of the Roman civil law; and we
may be sure that a people so sensitive as the Romans
to anomalies (or, as their significant phrase was, to
inelegancies) in jurisprudence, would not long have
tolerated it, had not the melancholy history of the
Quaestiones caused them to be regarded much more
as temporary weapons in the hands of factions than
as permanent institutions for the correction of crime.
The Emperors soon abolished this multiplicity and
conflict of jurisdiction; but it is remarkable that they
did not remove another singularity of the criminal
law which stands in close connection with the number
of the Courts. The classifications of crimes which
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are contained even in the Corpus Juris of Justinian
are remarkably capricious. Each Questio had, in
fact, confined itself to the crimes committed to its
cognisance by its charter. These crimes, however,
were only classed together in the original statute
because they happened to call simultaneously for
castigation at the moment of passing it. They had
not therefore anything neccssarily in common; but
< the fact of their constituting the particular subject-
matter of trials before a particular Quacstio impressed
itself naturally on the public attention, and so in-
veterate did the association become between the
offences mentioned in the same statute that, even
when formal attempts were made by Sylla and by
the Emperor Augustus to consolidate the Roman
criminal law, the legislator preserved the old group-
ing. The Statutes of Sylla and Augustus were the
foundation of the penal jurisprudence of the Empire,
and nothing can be more extraordinary than some of
the classifications which they bequeathed to it. 1
‘need only give a single example in the fact that
perjury was always classed with cutting and wounding
and with poisoning, no doubt because a law of Sylla,
the Lex Cornelia de Sicariis et Veneficis, had given |
jurisdiction over all these three forms of crime to the
same Permanent Commission. It scems too that
this capricious grouping of crimes affected the ver-
nacular speech of the Romans. People naturally
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fell into the habit of designating all the offences enu-
merated in one law by the first name on the list,
which doubtless gave its style to the Law Court
deputed to try them all. All the offences tried by
the Quastio De Adulteriis would thus be called
Adultery.

I have dwelt on the history and characteristics of
the Roman Queastiones because the formation of a
criminal jurisprudence is nowhere else so instruc-s
tively exemplified. The last Queestiones were added
by the Emperor Augustus, and from that time the
Romans may be said to have had a tolerably com-
plete criminal law. Concurrently with its growth,
the analogous process had gone on, which I have
called the conversion of Wrongs into Crimes, for,
though the Roman legislature did not extinguish the
civil remedy for the more heinous offences, it offered
the sufferer a redress which he was sure to prefer.
Still, even after Augustus had completed his legis-
lation, several offences continued to be regarded as
Wrongs, which modern societies look upon exclu-
sively as crimes; nor did they become criminally
punishable till some late but uncertain date, 8t
which the law began to take notice of a new de
scription of offences called in the Digest crimins
eztraordinaria. These were doubtless a class of act
which the theory of Roman jurisprudence treated
snnwale aa weanaae hut the growing sense of the
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majesty of society revolted from their entailing no-
thing worse on their perpetrator than the payment
of money damages, and accordingly the injured
person seems to have been permitted, if he pleased,
to pursue them as crimes eztra ordinem, that is, by a
mode of redress departing in some respect or other
from the ordinary procedure. From the period at
which these c¢rimina extraordinaria were first recog-
*nised, the list of crimes in the Roman State must
have been as long as in any community of the
modern world.

It is unnecessary to describe with any minutcness
the mode of administering criminal justice under the
Roman Empire, but it is to be noted that both its
theory and practice have had powerful effect on
modern society. The Emperors did not immediately
abolish the Questiones, and at first they committed
an extensive criminal jurisdiction to the Senate, in
which, however servile it might show itself in fact,
the Emperor was no more nominally than a Senator
like the rest. DBut some sort of collateral criminal
jurisdiction had been claimed by the Prince from the
first; and this, as recollections of the free common-
wealth decayed, tended steadily to gain at the ex-
pense of the old tribunals. Gradually the punish-
ment of crimes was transferred to magistrate.s
directly nominated by the Emperor, and the pri-
vileges of the Senate pass'ed to the Imperial Privy
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Council, which also became a Court of ultimate
criminal appeal. Under these influences the doc-
trine, familiar to the moderns, insensibly shaped
itself that the Sovereign is the fountain of all Justice
and the depositary of all Grace. It was not so much
the fruit of increasing adulation and servility as of
the centralisation of the empire which had by this
time perfected itself. The theory of criminal justice
had, in fact, worked round almost to the point from™
which it started. It had begun in the belief that it
was the business of the collective community to
avenge its own wrongs by its own hand; and it
ended in the doctrine that the chastisement of crimes
belonged in an especial manner to the Sovercign as
representative and mandatory of his people. The
neéw view differed from the old one chiefly in the air
of awfulness and majesty which the guardianship of
justice appeared to throw around the person of the
Sovereign.

This later Roman view of the Sovereign’s relation
to justice certainly assisted in saving modern societies
from the necessity of travelling through the series

- of changes which I have illustrated by the history of
the Questiones. In the Primitive law of almost all
" the races which have peopled Western Europe there
are vestiges of the archaic notion that the punish-

ment of crimes belongs to the general assembly of
~ T 11 L AwmaA aAmAa Q"nfnﬂ__.q{‘.ﬂf,land is
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said to be one of them—in which the parentage of
the existing judicature can be traced up to a Com-
mittee of the legislative body. But the development
of the criminal law was universally hastened by two
causes, the memory of the Roman Empire and the
influence of the Church. On the one hand, traditions
of the majesty of the Casars, perpetuated by the
temporary ascendency of the House of Charlemagne,
“were surrounding Sovereigns with a prestige which a
mere barbarous chieftain could never otherwise have
acquired, and were communicating to the pettiest
feudal potentate the character of guardian of so-
ciety and representative of the State. On the other
hand, the Church, in its anxiety to put a curb on
sanguinary ferocity, sought about for authority to
punish the graver misdeeds, and found it in thdse
passages of Scripture which speak with approval of
the powers of punishment committed to the civil ma-
gistrate. The New Testanfent was appealed to as
proving that secular rulers exist for the terror of
evil-doers; the Old Testament, as laying down that
‘ whoso sheddeth man’s blood, by man shall his blood
be shed.” There can be no doubt, I imagine, that
modern ideas on the subject of crime are based upon
two assumptions contended for by the Church in the
Dark Ages—first, that each feudal ruler, in his de-
gree, might be assimilated to the Roman Magistrates
spoken of by Saint Paul; and next, that the offences
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which he was to chastise were those selected for
prohibition in the Mosaic Commandments, or rather
such of them as the Church did not reserve to her
own cognisance. Heresy, supposed to be included
in the First and Second Commandments, Adultery
and Perjury were ecclesiastical offences, and the
Church only admitted the co-operation of the secular
arm for the purpose of inflicting severer punishment
in cases of extraordinary aggravation. At the same™
time, she taught that murder and robbery, with their
various modifications, were under the jurisdiction of
civil rulers, not as an accident of their position, but
by the express ordinance of God.

There is a passage in the writings of King Alfred
(Kemble, ii. 209) which brings out into remarkable
clearness the struggle of the various ideas that pre-
vailed in his day as to the origin of criminal juris-
diction. It will be seen that Alfred attributes it
partly to the authority of the Church and partly
to that of the Witan, while he expressly claims for
treason against the lord the same immunity from
ordinary rules which the Roman Law of Majestas
had assigned to treason against the Ceesar. * After
_this it happened,” he writes, *that many nations
received the faith of Christ, and there were many
synods assembled thoughout the earth, ad among
the English race also after they had received the faith
of Christ, both of holy bishops and of their exalted
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Witan. They then ordained that, out of that mercy
which Christ had taught, secular lords, with their
leave, might without sin take for every misdeed the
bot in money which they ordained; except in cases
of treason against a lord, to which they dared not
assign any mercy because Almighty God adjudged
none to them that despised Him, nor did Christ
adjudge any to them which sold Him to death; and

He commanded that a lord should be loved like
Himself.”
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DOPTION, fiction of, 130
— influence of the sacra gentilicia
on the law of, 6, 7, 27
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Agreement, Roman analysis of, 322
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— limitrophi of the Romans on the
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Alexander the Sixth, Pope, his Bull,
249
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Allodial property, of the ancient Ger-
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— those of Greece, Italy, and Asia
Minor, 10
— difforence between thosa of the East
and West, 11
~ aristocracies the depositaries and ad-

ministrators of the law, 11,12

BURGUNDIANS

Aristocracies, importance of judicial, be-
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ZESAR, Julius, his contemplated ad-
ditions to the Roman Statute Law, 42
Capet, Hugh, character of his sove-
reignty, 108
Capture in War, sources of the modern
International Law of, 246
— ancient Law of, 247
Caracalla, effect of his constitution in
- enlarging the Patria Potestas, 144
“Casuists, the, 350
~— comparison of their system with that
of Grotius and his school, 351
— origin of Casuistry, 3i1
~— blow struck at Casuistry by Pascal,
362
Cessio in Jure of Property, in Roman
and in Enclish Law, 289
Cestui que Trust, special proprietorship
created for the, 294
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Roman Prator, 64, 65
Chancery, Court of, in England, re-
marks on the, 44
— origin of its system, 44, 45
Charlemagne, his claim to universal do-
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— his distribution of Benefices, 229
Children, disinherison of, under the
Romans, 215
China, ‘cause of the arrest of progress
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— importance of Codes to ancient so-
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— rights of, under the Roman Law, 227
Coloni of the Romans, 231
— origin and situation of the, 300
Comitia Calata, ancient Roman execu-
tion of Wills in the, 199
— end of the, 203
Comitia Centuriata, power of the, 387
— Curiata, powers of the, 318
— Tributa, powers of the, 388
Commentarics of the Roman lawyers, 35
Common law of England, formerly an
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— difference betweon Case-law and -
Code-law, 14
— Case-law and its anomalies, 31
— similarity between English Case-law
and the Responsa Prudentum of the
Romans, 33
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the ancient Romans, 154
Constantine, the Emperor, his improve-
ments in the Law, 42
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— early history of, 304
~— Contract and Political Economy, 306
— Rousseau’s doctrine of an original
Social Contract, 308, 309
— Montesquieu's apologue of the Trog-
lodytes, 311
~ early notions of Contract, 312
— Roman Contracts. 314
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— changes in the Nexum, 318
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325
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— Consensual Contracts, 332

« — changes in Contract law, 337
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Contract history of the progress of Con-
tract law, 338
-— Quasi-Contracts, 343
— Contract law and Fiefs, 365
Conveyances, relation of Wills to, under
tho Roman Law, 204
— consequence of this relation, 206
— remedies, 207
— historical allianco between Contracts
and Conveyances, 317
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Hindoos, 260, 261
-—regarded by the Roman Law as ex-
ceptional and momentary, 261
Corporations aggregate, 187
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“Corpus Juris Civilis” of Justinian, 68
—rosorted to by English Chancery
Judges, 44
Jreation, Greek philosophical explana-
tion of the fabric of, 55
Creditors, cause of the extravagant
powers given to, by ancient laws,
321
Crimes and Wrongs.
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Croatia, co-ownership of the villagers of,
267
Curatores of male Orphans under tho
Roman Law, 161
Curse, inherited, Greek notion of an,
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Customary Law, 6
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— origin of customary law, 9
--- epoch of customary law and its cus-
tody by a privileged order, 13
Cyclops, Homer's account of, quoted,
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Seo Delict and

DEATH, disappearance of, from the
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— causes for this, 387, 388 .
-~ death punishment a necessity in cer-
tain stages of socioty, 389 .
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laws against, 321
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of the, 82
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Delict and Crime, Furtum or Theft of
the Roman Law, 370, 379
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mitive jurisprudence, 371
— difference botween the ancient and
modern conecption of Crimo, 373
~ the Roman Legis Actio Sacramenti,
375
— Homer's deseription of an ancient
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— primitive penal law of Athens, 382
—old Roman ecriminal jurisprudence,
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— the Quastiones, 382, 383
— Quastores Parricidii, 383
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— statutes of Sylla and Augustus, 393
— later law of crimes, 304
— crimina extraordinaria, 394
— modo of administering criminal jus-
tico under the Roman Empire, 395
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— King Alfred on criminal jurisdiction
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— of the Romans, 317
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Customary Law of Western Kurope,
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Elphinstone's “ History of India” quoted,
263



06

EMPHYTEUSIS

Smphyteusis, syetem of, 299, ef seg.

— rights of the Emphyteuta, 301

imptor Familize. See Familie Emptor

ingland, the Land-law of, at the present
time, 226

English Common Law, formerly an un-
written law, 13

- law, hesitation of our Courts in de-
claring principles of, 40

Equality of men, doctrine of the, 92

— as understood by the Romdn juris-
consults, 93

— its meaning in its modern dress, 93

-~ ordinance of Louis Hutin quoted, 94

— declaration of American Indepen-
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— assumption of the Grotian school,
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Equity, early history of, 25
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which the adaptation of law to so-
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~ meaning of the term equity, 28

— difference between equity and logal
fictions, 28

— — between equity and legislation,
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-— remarks on the law of nature and
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— the English Court of Chancery, 44
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~— the equity of Rome, 45

—origin and history of the term
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right, 203
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— Grotius and his school, 360
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— rights and duties of the, 206
— remarks on the expression Familie
Emptor, 208
Family, the, of Archaic society, 133
— disintegration of the Family, 169
— regarded as a corporation, 184
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nities, 234
— Highland chieftainship, 234
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ancient law, 258
~— Indian, Russian, Croatian. and Scla-
vonian Jaws respecting the property
of Families, 260-269
Foudal view of tho ownership of pro-
perty, 295
Feudul services, 303
Feudalism, its connection with territo-
rial sovereignty, 107
— feudal organisation, 107, 108
-~ the modern Will an accidental fruit
of, 224, 225
— Feudalism and Contract law, 365
Fictions, legal, 21, 23
— carly history of, 23
— meaning of fictio in old Roman Lav,
25
— object of the fietiones, 26
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Roman Law, 26
— their former importance and modern
uselessness, 27, 28
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— Case-law and its anomalies, 31
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of the Roman Law, 223
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tion of Benefices into, 230
— original tenures, 230, 231
— laws of ficfs, 366 .
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into ancient Rome, 46, 47
— exclusion of, under the early Roman
republic, 48 . .
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80, et scq. !
— cffocts of the alliance between 1
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Droit Coutumier and the Pays du
Droit Kerit, 84

F'ranco, pre-eminence given in France to
Natural Law, 85

— Rousseau, 87

— the Revolution, 89

Franks, the, referred to, 104

——- Roman institution of the Patria Po-

testas not known to the, 143

Freewill and Necessity, question of, un-
known to the Greeks, 304

Furtum, or Theft, of the Roman Law, 370
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— his description of the institution
of the Patria Potestas, 133
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petual Tutelage of Women, 153
—on the duplication of proprictary
right, referred to, 295
Galatae, the Patria Potestas of the, 136
Gons,or House, of the Romans compared
with the Village Community of India,
264
Gontiles, Roman, their rights in cases of
Intestate Succession, 221
German law of Succession, 280
Germans, Wills eof the ancient, 196, 198
— penal laws of the, 367
— Patria Potestas of, 143
-~ primitive property of, 198
— the ancient law of allodial property,
228
“ Germany” of Tacitus, its value, 120
— suspicions as to its fidelity, 121
— allodial property of, 281
(ireece, aristocracies of, 10
Greek theory of a Law of Nature, 2, 53
Greeks, equality of laws on which they
prided themselves, 58
— their tendency to confound law and
fact, 75
— their notion of an inherited curse, 127
— assistance afforded by, in the forma-
tion of the Roman codes, 15
— limited Patria Potestas of the, 136,
137
—~ metaphysics of the, 300 .
— their want of capacity for producing
a philosophy of law, 354
Grote, Mr., his < History of Grecce,” re-
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Grotius, his doctrines, 100

— success of his treatise “ De Jure Rell;
ot Pucis,” 111

— his theory of a Natural State and of
a system of principles congenial to
it, 114

— his moral philosophy and that. of lus
school, 350

— comparigon of his system with that
of the Casuists, 351
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under the Roman Law, 153
— amongst the Hindoos, 153
— amongst the Scandinavians, 153

ZEREDITAS, or Inheritance, defini-
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Hares or Heir, his rights and duties,
181, 190, 227
Half-blood relationship, 151
— the rule according to the enstoms of
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Haus-Gesetze of Germany, 232
Heirs, rights of, under the Roman Law,
131, 190, 227
Highland chieftainship hereditary, 254
— form of Primogeniture, 240
Hindoo laws of Menu, 6, 17, 18
— Customary Law, 7
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— difference between Inheritances and
Acquisitions, 281
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Hobbes, his theory of the origin of law,
114

Homer, his account of the. Cyclops,
quoted, 124

— his deseription of an ancient law-suit,

377

Homeric poems, rudimentary jural ideas
afforded by the, 2, 8

— Themis and Themistes, 4, §

~- Homeric words for Custom, §
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— laws of Menu, 6, 17, I8
— Customary law of, 7
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Injunction of the Court of Chancery,
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giving birth to modern Interna-
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International Law, 96
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110
— success of the treatise “De Jure
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of, 108

BWS, Wills of the, 197
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Edict, 64

— effoct of his measures on the Preeto-
rian Ldicts, 66

Jurisconsults, early Roman, 37—39

— later, 41

— Natural Law of the, 76

Jurisprudence, golden age of Roman, 55

Jurists, Roman, period of, 66, 68
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— circumstances of tho origin of, 50
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— difference between the Jus Gentium
and the Jus Naturale, 52, 53
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— differencoe between the Jus Gentium
and the Quiritarian Law, 59

— influence of the, on modern civilisa-
tion, 103

Jus Feciale, or International Law of the
Romans, 53

Jus Naturale, or Law of Naturs, 52

— difference between the Jus Naturale
and the Jus Gentium, §3

— Groek conceptions of Nature and her
law, 63

— point of contact between the old Jus
Gentium and the Law of Nature, 58

— modern history of the Law of Na-
ture, 73

— Natural law of the Roman Juris-
consults, 76

— ancient countorpart of Benthamism,
79

— vastnoss of the influence of the Law
of Nature on modern society, 80

— history of the Law of Nature, 80, ¢
seq. )

-— pro-eminence given to Natural law 1o
France, 85

—its condition at the middle of the
18th century, 86

-— Rousseau, 87

~— the French Revolution, 89

— equality of men, 92 .

— function of the Law of Natare 1
giving birth to modern Interod
tional Law, 96
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JUS NATURALE

Jus Naturale, sources of the Modern In-
tornational Law of CaptureinWar, 246

Justinian’s  Institutes” quoted, 46

— referred to, 67

— ¢ Pandects” of, 67

— 4 Corpus Juris Civilis” of, 68

— his modifications of the Patria Po-

testas, 143
— his scalo of Intestato Succession, 219

KINGS, origin of the doctrine of tho
divine right of, 346
Kingship, heroie, origin of, 9

ACEDZEMONIAN kings, authority
4 of the, 10
Land-law of England at the present
day, 226
Land and goods, English distinction
between, 283
Latifundia, Roman mode of cultivating
the, 299
Taw, social necessities and opinions al-
ways in advance of, 24
— agencies by which law is brought
into harmony with socicty, 25
— ancient, 113
—- theories of a natural state and of a
gystem congenial to it, 113
— Grotius, Blackstone, Locke, and
Hobbes, 114
-- theory of Montcsquieu, 115
~- Bentham, 117 .
- - dissatisfuction with existing thoories,
118
— proper mode of inquiry, 119
— the Patriarchal theory, 122
— fiction of Adoption, 130
— the archaic Family, 133
— the Patria Potestas of the Romans,
133
— agnatic and cognatic relationships,
146
~— Guardianship of Women, 153
— ancient Roman Marriage, 154
— Master and Slave, 162
Leges Barbarorum, 297
Leges Corneliw of Sylla, 41, 42
Leges Juliee of Augustus, 41, 42
Legis Actio Sacramenti of tho Romans
described, 375
Legislation, era of, 25
— considered s an agent by which the
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NATIONS

adaptation of law to the social
wants is _carriod on, 29
Legislation, difference botween it and
legal fictions, 28, 29
Lex Calpurnia de Ropetundis, the first
true Roman Criminal Law, 384
L‘ox Plactoria, purport of the, 161
Lidi of the Germans, 231
Local Contiguity as the condition of
community in political functions, 132
Locke, John, referred to, 87
— his thoory of the origin of law, 114
Lombards, referred to, 114
Louis Hutin, King of France, his ordi-
nance quoted, 94

AHOMETAN Law of Succossion,
242

Maujority and Minority, meaning of the
terms in Roman Law, 162

Mancipation, Roman, 50, 204, 278,
317

— mode of giving the effect of Maneci-

pation to a Tradition, 279

Manus of the Romans, 317

Murriage, ancient Roman, 154

——later Roman, 1556

Master and Slave, 162

— under the Romans, 163

— in the United States, 163

Monu, Hindoo Laws of, 6, 17, 18

Morovingian kings of the Franks, 104

Metayers, tho, of the south of Lurope,
301

« Moniteur,” the, during the period of
the Irench Revolution, 92

Montosquicu’s * Xsprit des Lois,” re-
marks on, 86

— his Theory of J urisprudence, 116

— Apologruo of Montesquiou concerning

the Troglodytes, in the * Lettres
Persanes,” 311

Moral doctrines, early, 127

Mortgagor, special propnctors]np cro-
ated by the Court of Chancery for
the, 294 ded

Moses, testamentary power not provid
for by the Laws of, 197

APLES, territorial sovereigaty of
N the monarchs of, 108
Nations, Law of, 96, et sq. §ea Inter-

national Law and Jus Gentium
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NATURE

Nature and her Law, Greek conceptions
of, 53

Nexum of the ancient Romans, 48, 315

— changes in the, 318

Normandy, customs of, referred to, 151

Néuos, the word not known to the Ilo-
neric poems, §

Nuncupatio, of the Romans, 205

BLIGATIONS of the Roman Law,
323
— rights and duties of, 324
Occupatio, or Occupancy, of the Roman
Law, a “ natural mode of acquiring
property,” 245, 250
— things which never had an owner, 245
- -- things which have not an owner, 245
— Capture in war, 246
—- Discovery, 248
-~ objections to the popular theory of
Occupancy, 256
Ordinance of Louis Hutin, quoted, 94
Orphans, Guardianship of male, under
the Roman Law, 160

ACTES de Famille of France, 232
Pascal, his * Lettres Provinciales,”
352
Paterfamilias in elementary communi-
ties, 234, 235
Patria Potestas, the, of the Romans, 133
— of the Galate, 136
— of the Greeks, 136, 137
— causes which helped to mitigate the
stringency of the father'’s power
over the persons of his children, 141
— liabilities of the Paterfamilias, 145
—- unity of person between the Pater-
familias and the Filiusfamilias, 145
- - rights and duties of the Paterfami-
lias, 145, 146, 234, 235
-~ the Patria Potestas not a durable
institution, 146
Patriarchal theory of primeval juris-
prudence, 122
- echief points from Scriptural accounts,
123
— Homer’s accqunt of the Cyclops, 124
Pays du Droit Eerit and Pays du Droit
Coutumier, difference between the, 84
Peculium, the, of the Romans, 142
-— Castrense Peculivm, 142
- - Quasi-castrense Peculium, 142

INDEX.

PRIMOGENITURE

Penal law in ancient codes, 367 °

Porjury, how punished by the ancient
Romans, 893

Persian monarchy, heroic and aristo-
cratic eras of the races composing the,
11

Persians, the ancient, their veracity, 308

&dous of tho Greeks, meaning of the,

53
Plebeian Wills of the Romans, 201
— legalised by, at the Twelve Tables,
202
— their influence on the civilisation of
the modern world, 203
Political ideas, carly, 128
— foundation of aristocracies, 132
Political Economy and Contract, 305
Polygamy, its influence on Primogeni-
ture, 243
Possessory interdicts of the Roman Law.
291
Praetor, origin of the office of, 62
— Edict of the, 41, 57, 63, 66
— the Roman, compared with an Eng-
lish Chancellor, 64, 65
— restraints on the Prastor, 65
— tho Prietor the chiof equity jndge as
well as the great common law ma-
gistrate, 67
Preetor Peregrinus, office of the, 63
Praetorian Edict of the Romans, 41, 37,
65, 66
— the Edictum Perpetuum, 63
—— that of Salvius Julianus, 64, 66
— remedies given by the, 293
Preetorian Will, the, 209
— deseribed, 210
Prescription of Property, history of,
281, et seq.
Primogeniture, changes in the Law of
Succession, caused by, 225
— almost destroyed by the authors of
the French code, 225, 226
— results of the French system, 226
— rights of tho first-born son amongst
the Hindoos, 228 )
— early history of Primogeniture, 229
-— Benefices, 229
— gradual transformation of Benefices
into hereditary Fiefs, 230
— the Pactes de Famille of France and
the Hauz-Gesetze of Germany
232 .
— causes of the diffnsion of Primoget”
ture, 232
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’ INDEX.

PRIMOGENITURE

Primogeniture in public offices or poli-
tical power amongst the Hindoos, but
not in property, 233
- ancient forms of Primogeniture, 235
— why did Primogeniturc gradually
supersede every uther principlo of
Succession ? 235

_— earlicr and later Primogeniture, 257

_— Hindoo rule of the eldest son and of
the oldest lino also, 239

_ Celtic form of Primogeniture, 240

- Mahometan form, 242

— influence of polygamy on Primogeni-
ture, 243

Progress, causcs of tho arrest of, of the
greater part of mankind, 77

Property, early history of, 244

— “natural modes” of acquisition, 244

— Occupancy, 245

—- Capture in War, 216

— rule of Discovery, 248

— history of the origin of property, 20

— Blackstone on the theory of Oceu-

pancy as the origin of property, 251
-~ aphorism of Savigny on the origin of
property, 254

— objections to the popular theory of
Occupancy, 256

— Co-ownership amongst tho Hindoos,
260

— the Gens, or House, of the Romans
compared with the Village Com-
munity of India, 264

— Russian village co-ownership, 266

— Croatian and Sclavonian laws re-
specting tho property of Families,
269
— aneient difficulties of Alienation, 271
— natural elassification of property, 273
— ancient modes of transfer of pro-
perty, 276

— definition of the Res Mancipi, 277

— tradition of property, 278

— distinction between Res Mancipi and
Res nec Mancipi, 279

- Hindoo Law of Inheritances and

Acquisitions, 281, 282

— law of moveables and law of land,
according to the French codes,
283

— and in England, 283

— Usucapion, or Prescription, 284

—- Cessio in Jure, or recovery,in 2

Court of Luw, of property s0ught T iy of the Res Mancip, 77

v

to bo conveyed, 239
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RES MANCIPI

Troperty, influence of Courtsof Law and
of .thlr proceduro upon Property, 240

— distinetion between l’ropcrl): and
Possession, 290

- and between Law and Equity in their
conceptions of proprietary right,
under the Roman and English
Law, 293

— feudal view of Ownership, 295

— Roman and barbarian law of Owner-
ship, 296

— Roman system of Tenaney, 299

— the Coloni of the Romans and the
Metayers of the South of lurope,
300, 301

— rights of the Emphyteuta, 301

— tho Agri Limitrophi of the Rhine
and the Danube, 302

Proscriptions, Roman, origin of the, 389

Pupilage or Wardship in modern juris-
prudence, 162

~ compared with the Guardianship of
Orphans under the Roman Law,
162

UASI-CONTRACT, 313
— meaning of, in Roman Taw, 314
Quasi, meaning of the word, in Roman
Law, 344 K
Quirstionos Perpetuwe of the Romans,
284
— theory of tho Questiones, 386
— results traceable to tho Quastiones,
391
Quirstores Parricidii of tho ancient Ro-
mans, 383
Quercla Inofficiosi Testamenti of the old
Roman Law, 215
Quiritarian Law, the, 48
— prineiples of the, 59
__ difference between it and the Jus
Gentium, 59

ECOVERIES, collusivo, of propetty
R in tho Roman and English Law,
289 . »
Regency, form of, according to the

Trench custom regulating the sucees-
sion to the throne, 240
Reipus, tho, of Germany, 281
Res Mancipi and Res nec Mancip, 274,
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RES NULLIUS

TRes nullius of the Roman Law, 246
Rosponsa Prudentium of the Romans
described, 33
—- similarity between them and English
Caso-law, 33
—-decline and extinction of tho Re-
sponses, 40, 41
Revolution, French, effects of the theory
of the state of Nature on the, 91
Rex Sacrorum, or Rea Sacrificulus, office
of the, 10, 62
Roman Law, 1
— the Twelve Tables, 1, 2, 14, 33
-— influence of the sacra on the Law of
Adoption and of Wills, 6, 7
— class of codes to which the Roman
code belongs, 15
— probable  assistanco afforded by
Greeks, 15
— meaning of fictio, 25
—— instances of fictiones cited, 26
-— the Responsa Prudentium described,
33
— judicial functions of the Magistrates
of Republican Rome, 36
— reagons why the Roman Law was not
popularised, 36
— gources of the characteristic excol-
lence of the Roman Law, 38
—decline and extinction of the Re-
sp‘onscs, 40, 41
— the Preetorian Edict, 41, 57, 63, 66
— the Leges Corneliz, 41, 42
~- later jurisconsults, 41
- - remarks on the Statute Law of tho
Romane, 41 —43
— and on the Equity of the Romans,
44, 45
— golden age of Roman jurisprudence,
65

— Roman Equity, 58, 67

—~ features common to both English and
Roman Equity, 68, et sq.

-— International Law largely indebted
to Roman Law, 97

~— the Patria Potestas of the Roman
Law, 137, et sq.

—Agnatic and Cognatic Relationship,
146

- -- Perpetual Tutelage of Women, 153

— Roman Marriuge, 154, 155

— Guardianship of mule Orphans, 160

— Law of Persons—Master and Slave,
162

— Testamentary Law, 172, et seg.

INDEX.

ROMANS

Roman Law, Wills anciently executed
in the Comitia Calata, 199, 201

— ancient Roman Law of IntostateSuc-
cession, 199

— Roman Wills described, 201

— the Mancipation, 204

— the Nuncupatio, 205

— the Prwetorian Will, 209

— first appearance. of Sealing in the
history of jurisprudoence 88 a mode
of authentication, 210

— Querela Inofficiosi Testamenti, 215

— Disinherison of Children under, 215

— Intestate Succession under, 218

— Tidei-Commissa, or bequests in trust,
223

— rights of Co-heirs, 227

— Occupancy, 245

— Roman distinction betweon the Law
of Persons and the Law of Things,
258

— influence of Roman -classifications,
259

— Co-ownership of property regarded
by the mature Roman Law as ex-
ceptional and momentary, 261

— the Gens of tho Romans eompared
with an Indian Village Commu-
nity, 26+

— Res Mancipi, and Res nee Mancipi,
274, 277

— Mancipation, 278

— Usuecapion, or Prescription, 284

— the Cessio in Jure, 289

— distinetion between Property and
Possession, 290

— Roman and Barbarian Law, 296

— Roman Contracts, 314, ef seq.

— thoe Four Contracts, 325

— connection between Theology and
Roman Law, 3565

— causes of improvoment in Romsn
Law, 361 .

— Roman Law in the Eastern Empire,
363

— Civil Wrongs of tho Roman Law, 370

— the Legis Actio Sacramenti, 378

— old Roman Criminal Jurisprudonc
382 .

— extreme multiplicity of Romsn cr
minal tribunals, 390 X

— rosults traceablo to the Question®s:
391

Romans, causes of the rapid progress .’;)of

the Stoical philosophy amongst the,

.

»
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ROMANS

Romans, their propress in legal improve-
ment, 67
Rome, immigration of foreigners into,
. 46,47
— exclusion of, under the carly Ropub-
lic, 46
— See of, origin of the tendency to
attribute secular superiority to the,
108
- decline of ecclesiastical influence in
international questions, 110
— early political ideas of, 130
Rousseau, J. J., influence of his writings,
87
— his doctrine of an original Social
Compact, 308, 309
Russian villages, Co-ownership of the
occupiers of, 266

qACRA, or TFamily Rites, of the
L) Romans, 6, 7, 27, 191, 192
— of the Hindoos, 192
Sacramental Action of the Ancient Ro-
mans, 48
Salic Law, oricin of the, 157
Savigny, on Possession and Property,
290, 291
-~ his aphorism on the Origin of Pro-
perty, 264
Sczevola, Q. Mucius, his Manual of the
Civil Law, 40, 41
Scandinavian nations, their laws respeet-
ing the Porpetual Tutclago of Women,
163, 159
Sclavonian laws respecting the property
of families, 268
Sealing, first appearance of, in jurispru-
¢ dence, as a mode of authentication,
210, .
Sin, mortal and venial, casuistical dis-
tinetion between, 351
Sins known to primitive jurisprudence,
371
Slavery, ancient, 162
— under the Romans, 163
-~ in the United States of America, 163
Socage, English law of, 232
Social Compact, Rousseau’s doctrine of
an original, 308, 309, 346
— Dr. Whewell quoted, 347 .
Societies, stationary and progressive, 22
— difference between stationary and
progressive societies, 23
— agencies by which Law is brought,
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STOIC PHILOSOPHY
int6 harmony with Progressive So-
cietics, 25
S°°iel_i"ff, perils of carly, 75
— primitive, 120
—- early moral doctrines, 127
— carly political ideas, 128
~ fiction of Adoption 130
— foundation of aristocracies, 132
—- prineiple of Local Contiguity, 132
— the ancient Family, 133
— the Patria Potestas, 133
— agnatic and cognatic relationships,
146
— Guardianship of Women, 153
— ancient Roman Marriage, 154
— Master and Slave, 162
— uniformity of movement of the pro-
gressive sccieties, 168
— disintegration of the Fumily, 169
— movement of societies from status to
contract, 170
—- Universal Suceession, 177, 179, 181
— primitivo society and universal sue-
cession, 183
— the anciont family a corporation, 184
Society in primitivo times not a colloc-
tion of individuals, but an aggregation
of familics, 126
Solon, Attie code of, 16
“ Sophismoes Anarchiques” of Dumont,
remarks on, 92
Sovereign, origin of the doctrine that
the monarch is the fountain of justice,
396
Sovereignty, territorial, proposition of
International Law on, 102, 103
— Tribe-sovereignty, 104
— Charlemagne and universal domi-
nion, 106
— Territorial sovorcignty an offshoot
of feudalism, 107
— the Sce of Rome, 108
—- Hugh Capet, 108
— the Anglo-Saxon prinees, 108
— Naples, Spain, and Italy, 108
— Venico, 109 Lo
— poiuts of junction Detween ten:ltm-nl
sovercignty and modern publie L,
112
Spain, territorial sovercignty of the mo-
narchs of, 108 L.
Status, movement of sacieties from, to
contract, 170
Statute Law of the Romans, 41, 45
Stoic philosophy, principles of the, 54
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STOIC PHILOSOPHY

Stoic philosophy, its rapid progress in
Roman society, 55

— alliance of the Roman lawyers with
the Stoics, 55

Succession, rules of, according to the
Hindoo Customary Law, 7

— Testamentary, 171

— early history, 171

— influence of the Church in enforeing
the sanctity of Wills, 173

— English law of, 173

— qualities necessarily attached to
Wills, 174

— natural rights of testation, 175

— restraints imposed by the Code Napo-
léon, 176

— nature of a Will, 177

— rights and duties of universal suc-
cessor, 177

— usual Roman definition of an In-
heritance, 181

— difference between modern  testa-
mentary jurisprudence and the an-
cient law of Rome, 182

— the Family regarded as a Corpora-
tion, 184

— old Roman Law of Inheritance and
its notion of a Will, 189

— ancient objects of Wills, 190

— Sqera, or Family Rites, of the Ro-
mans, 191

— and of the Hindoos, 191, 192

— the invention of Wills due to Ro-
mans, 194

— Roman ideas of Succession, 195

— Testamentary Succession less ancient
than Intestate Succession, 195

— primitive operation of Wills, 196

— Wills of the ancient Germans, 196

— Jewish and Bengalee Wills, 197

— mode of execution of ancient Ro-
man Wills, 199

~— description of ancient Roman Wills,
201

— influence of ancient Plebeian Willson
the civilisation of the modern world,
203

+- the Mancipation, 204

— relation of Wills to conveyances,
204

~— the Testament per es et libram, 204,
213, 214

~—- consequence of this relation of Testa-
ments to Conveyances, 206

— remedies, 207

INDEX.

TESTAMENTS

Succession, ancient Wills not written, 207

— roemarks on the expression Emptor
Familise, 208

— the Prwetorian Will, 209

— the Bonorum Posscssio and tho B
norum Possessor, 211

~ improvements in the old Will, 212,
213

— ancient and modern ideas Tespecting
Wills and Successors, 215 °

~— Disinherison of Children, 215

— tho age of Wills coeval with that of
Feudalism, 224

— introduction of the principle of Dowor,
224

— rights of Heirs and Co-heirs under
the Roman Law, 227

— intestate, 195

— ancient Roman law of, 199, 218

— the Justiniancan scale of Intestate
Succession, 219

— order of Intestato Succossion among
the Romans, 220

— horror of intestacy felt by the Ro-
mang, 222, 223

— rights of all the children of the de-
ceased undor the Roman Law, 227

— Universal, 177, 189

— in what it consists, 179

—- the universal successor, 181

— formula of old Roman investiture
referred to, 190

Suttee of the Hindoos, 193

Sylla, L. Cornelius, his improvements in

the Roman Law, 41, 42

ABLES, the Twelve Decemviral, I,

2, 14, 33 '

— collections of opinions interpretative
of the, 33 }
— their legalisation of Plebeian Wills
202
— Taw of the Twelvo Tables respecting
Testamentary Dispositions, 216
Tablets, laws engraven on, 14 )
Tacitus, value of his “ Gormany" 88 ¢
record of primitive history, 120
— suspicions as to its fidelity, 121
Tarquins, change in the administratic”
of the law after tho cxpulsion of the,
61, 62
Tenancy, Roman system of, 229 ;
Testamonts. See Succession, Testan®

tary

|
i
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THEFT

Theft, ancient Roman Law of, 307, 308,
379

__ modern breaches of trust, 307

Themis and Themistes of the Greek
Homeric poems, 4, §, 125

Theology, connection between it and
Roman Law, 355

Thirty Years’ War, influence of the
Torrors of the, on the success of tho
treatise “ De Jure Belli et Pacis ” of
Grotius, 111

Torts, law of, 370

Tradition of property amongst the Ro-
mans, 278

— practical effect of a Mancipation

given to a Tradition, 278

Transfer of property, ancient modes of,
276

Troglodytes, the, 311

Turkey, rule of succession to the throne
of, 242

ULPIAN, his attempt to distinguish

between the Jus Naturale and the
Jus Gentium, 52

Universatis juris, in what it consists,
178

Usucapion, principle of Roman Law
known as, 212

— history of, 284

Uous, or lower form of civil marriage of
the ancient Romans, 154

ANDALS, the, referred to, 104
Venetians, their lapse from tribe

sovereignty to territorial sovereignty, |

109

LONDOYX:

SPOTTISWOODK AND C

INDEX.
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ZEUS
Village Communities of India, 260, 262
el seq. o

Visigoths, tho, referred to, 104
Voltaire, referred to, 87

ARFARE, ancient forms of, 247
Welrgeld, the, of Germany, 281
Whewell, Dr., on original Social Cow-
pact, quoted, 317
— his view of Moral Philosophy, 348
Wizd)ow’s share of her husband’s estute,
224
— tho reipus, or fine leviable on the re-
marriago of & widow in Germany,
281
Wills, influence of the Sacra Gentilicia
on the law of, 6, 7
— Sce Suecession, Testamentary
‘Women, laws respecting tho status of,
152
— Roman law of the Perpotual Tu-
telago of, 163
— amongst the Hindoos, 153
— and amongst tho Seandinavians, 165
— Guardianship of Women under the
Roman Law, 153
— tutelage of, amongst the Hindoos,
163 ~
— tutelago of, amongst tho Soandina-
vians, 153
—~ ancient Roman Marringe, 154
— later Roman Marriage, 165
—- special Proprietorship created by
the Court of Chancery for, 295

EUS, not a lawmaker, but a judge,
4,0
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1847.—Twelve Years’ Catalogue of Stars. 14s.
. 1851.—Maskelyne's Ledger of Stars. 6s.
1862.—1. Description of the Transit Circle. 6s.
II. Regulations of the Royal Observatory. 2s.
% 18568.—Begsel's Refraction Tables. 3s,
1864.—I. Description of the Zenith Tube. 38¢.
1I. Six Years' Catalogue of Stars, 10s.
1856.—Description of the Galvanic Apparatus at Greenwich Ob-
servatory, 8s.
1862,—1. Seven Years' ©atalogue of Stars. 10s.
. 11, Plan of the Building and Ground of the Royal Ob-
servatory, Greenwich.
111, -Longitude of Valentia.

MAGNETICAL AND METEOROLOGICAL OBSERVA-

TIONS. 1840 to 1847, Royal 4to. 50s. each. .

ASTRONOMICAL, MAGNETICAL, AND METEOROLO- *
GICAL OBSERVATIONS, 1848 to 1864, Royal 4to, 50s. each,

—v—— ASTRONOMICAL RESULTS. 18i8to 1864. 4to.

—— MAGNETICAL AND METEOROLOGICAL RESULTS.
1848 to 1864. 4to. 8s. each. : .

—— REDUCTION OF THE OBSERVATIONS OF PLANETS.

1750 to 1830, Royal 4to. 50s.
——— e = - ..—- LUNAR OBSERVATIONS. 1750

—_70;880. ﬂ—V(;l;.—-l—{*o‘yﬂ 4to. 50s. each.
+ 1831 to 1851, 4to. 20s.
BERNOULLI'S SEXCENTENARY TABLE. London, 1779, 4to.

BESSEL'S AUXILIARY TABLES FOR 18 METHOD OF CLEAR-
.. ING LUNAR DISTANCES. 8vo.

FUNDAMENTA ASTRONOMIE: Reglomontis, 1818, Folio. 60s.

BIRD'S METHOD OF CONSTRUCTING MUEAL QUADBANTS.
- London, 1769

Ato. 24, 6d.
METHOD OF DIVIDING ASTRONOS{ICAL INSTRU-
MENTS. Lendon, 1767, 4to. 2s.6d. PRI

COOK, KING, Axp BAYLY'S ABSTRONOMICAL OBSERVATIONS.
Lendon, 1783, 4t0, 21a, .

ENCKE'S BERLINER JAHRBUCH, for 1830, Borlis, 1628. 8vo. 9s.
GBOO‘I':)BBIIOD‘GE’B CATALOGUE!OF CIRCUMPOLAR BTARS.

HANSEN'S TABLES DE LA LUNE. 4o, 20s,

-‘_.—_—_//
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TARRISON'S PRINCIPLE ) )
¥ O R, b LES OF H[8 TIME-KEEPBB:. PraTes,

HUTTON'S TABLES OF THE PROD '
NUMBERS. 1781, Folio. 7s.6d. UCTS AND FOWERS:qF

LAX'S TABLES FOR FINDING
TUDE. 1821. 8vo, 10s. FHE LATITUDE AND LONGI-

LUNAR OBSERVATIONS at GREENWICH, 1783'to 1819, Compated
with the Tabies, 1821, 4o, Ta. M.MCH' 1768 to 1819, Compate
MASKELYNE'S ACCOUNP OF T 1801

. WATCIL 1767, dto. 25.6d. HE GOING OF HARRISON'S

MAYER'S DISTANCES of the MOON'S CENTRE fro
PLANETS. 1822, 3s.; 1823, 45. 6d. 1524 to 1835, 8vo. 4s. e::h.u‘.

TIEORIA LUNA JUXTA SYSTEMA NEWTONIANUM
sto. 25.6d. )

TABULZ MOTUUM SOLIS ET LUNZE. 1770. 4to, Bs.
—— ASTRONOMICAL OBSERVATIONS MADE AT -
TINGEN, from 1766 to 1761, 1826. Folio. 7s.6d. gor
NAUTICAL ALMANACS, from 1767 to 1871. 8vo. 2s.8d. each.
______ __ _ SELECTIONS FROM THE ADDITIONS
up to 1812, 8vo. Bs 1834-64. 8vo. Bs.
e ie— SUPPLEMENTS, 1828 to 1833, 1837 and 1838
8vo. 2s. each.
e e TABLE requisite to be used with the N.A,
1781, 8vo. bs. o
“ ’
POND'S ASPRONQMICAL OBSERVATIONS. 1811 to 1835, m.,?{..
each,

B

RAMSDEN'S ENGINE for DIvIDING MATHEMATICAL INSTRUMENTS.
4to. Bs.

. ENGINE for DIvIDING STRAIGRT Lives, 4to. B

SABINE'S PENDULUM EXPERIMENTS to DETERMINE THE Figure
oOF THE EARTH, 1826, 4to. 40s.

SIEPHERD'S TABLES for CORREOTING LUNAR DISTANOCES, me.
Royal 4to. 213

TABLES, GENERAL, of the MOON'S DISTANCE

from the SUN, and 10 STAKS. 1787. Folio. 6s.6d.

TAYLOR'S SEXAGESIMAL TABLE. 1780, 4t0. 1Bs

TABLES OF LOGARITHMS, dto. &

TIARK’S ASTRONOMICAL OBSERVATIONS for the LoXGITUDE
of MaDEIRA, 1823, 4to. Bs., .

- CXIRONOMETRICAL OBSERVATIONS for DIPFERENCES
of Log:mupn between DOVER, PORTSMOUTH, 80dF ALUOUTH. 1828,

4to.
VENUS and JUPITER: OPSERVATIONS Of, compared with the TABLES,
London, 1822, 4to. 28, |

§ ASTRONOMICAL OBSBRVATIONS.

WALEY A BAYLY'
um. . 218
' CTION OF ASTRONOMICAL OBSERVATIONS
WALEED'R?;) Ii'nl gou-mn.l HEMISPHERE. 17641771, 1788, 4to.
10s. 6d. s




4 LIST OF WORKS

BARBAULD'S (M#s.) Hymns in Prose for Children. . With 112
Original Designs. Small 4to. Bs.; or Fine Paper, 7s. 6d.

BARROW'S (Sir Jorn) Autobiographical Memoir. From Early
Life to Advanced Age. Portrait. 8vo. 16s.

(Jonn) Life, Exploits, and Voyages of Sir Francis
Drake. With numerous Original Letters. Post 8vo. 2s.

BARRY'S (Sir’ Cuaries) Lifee By Arrrep Barry, D.D. With

Portrait, and Illustrations, Medium 8vo. 24s.

BATES' (H. W.) Records of a Naturalist on the River Amazons
during eleven years of Adventure and Travel, Sccond Edition. Illus-
trations. Post 8vo, 12s,

BEAUCLERK'S (Lapy D1) Summer and Wmter in Norway.
Second Edition. With 1llustrations. Smull 8vo. 6s.

BEES AND FLOWERS. Two Essays. By Rev. Tnomas Jaxes.
Reprinted from the “ Quarterly Review.” Fcap.8vo. 1s.each.

BERTHA’S Journal during a Visit to her Uncle in England.
Containing & Variety of Interesting and Instructive Information. Seventh
Edition. Woodcuts. 12mo. 7s. 64,

BERTRAM’S (Jas. G.) Harvest of the Sea: a Contribution to the
Natural and Economic History of British Food Fishes. Second and
Cheaper Edition. With 60 Illustrations. 8vo.

BICKMORE'S (ALpert S., M.A.) Travels in the East Indian Archi-
pelago. With Maps and Illustrations. 8vo (In preparation.)

B‘mCH’S (Samvurs) History of Ancient Pottery and Porcelain :
Egyptian, Assyrian, Greek, Roman, and Etruscan. With 200 Illustra-
tions, 2 Vols. Medium 8vo. 42s.

BISSET’S (Axorew) History of the Commonwealth of England,
from the Death of Charles I, to the Expulsion of the Long Parliament
by Cromwell. Chiefly from the MSS. in tlhe State Paper Office. 2 vols.
8vo. 80s.

BLAKISTON’S (Carr.) Narrative of the Expedition sent to ex-
plore the Upper Waters of the Yang-Tsze. lllustrations. 8vo. 18s.

BLOMFIELD'S (Bisror) Memoir, with Selections from his Corre-
spondence. By his Son. Second Ed:tion. Portrait, post 8vo. 12s.

BLUNT'S (Rev. J. J.) Undesigned Coincidences in the Writings of
the Old and NewTestament, an Argument of their Veracity : containing
the Books of Moses, Twtorieal and Prophetical Scriptures, and the
Gospels and Acts. Nunth Edition. Post 8vo. 6s.

- History of the Church in the First Three Centuries.

Third Edition. Post 8vo. 7s. 6d.

Parish Priest; His Duties, Acquirements and Obliga-

tions. Fourth Bdition, Post8vo, 9s.6d.

——————— Lectures on the Right Use of the Early Fathers.

Second Edition, 8vo. 15s.
Plain Sermons Preached to a Country Congregation.
Fifth and Cheaper Edition. 2 Vols, -Post 8vo.

Essays on various subjects. 8vo, 12s.
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BOOK OF COMMON PRAYER. Illustrat i
. ed with Coloured
Borders, Initial Letters, i
c]g:he:% lx?Gd.‘cal re; ;(1;: ;ggoxo?odcutﬂ. A new edition. 8vo, 18s.
BORROW’S (Grorgr) Bible in Spain; or the Journeys, Ad
and Imprisonments of an Englislm’mn in an Attemgt’m cil‘-’::nt;rfls;

%;llgfugs si; the Peninsula. 8 Vols. Post8vo. 27s.; or Popular Edition,

o Z}ilnfal'r, or the Gipsies of Spain; their Manners,
nstoms, Religion, and Language. 2 Vols. ) H

o icmo, glon, guag ols. Post 8vo. 18s.; or Popular

o - Wi Waies: its Deople, Lan 1

1 : guage, and Scenery.

Third Edition. 'With Introductory l{eu;arku. Pos?Sv,/o. 6s. ’

Lavengro ; The Scholar—The Gipsy—and the Priest.
Portrait. 8 Vols. Post8vo. 30s.

— Romany Rye; a Sequel to Lavengro. Second
Edition. 2 Vols. Post 8vo. 21s.

BOSWELL'S (Jawss) Life of Samuel Johnson, LL.D. Includ
isng th%rour to the 1ebrides, Edited by Mr. Croxes. Portraits. Royal
VO, 8,

BRACE'S (C. L.) History of the Taces of the 0ld World. Post
8vo. 9s.

BRAY’S (Mrs.) Life of Thomas Stothard, R.A. With Personal
Reminiscences. Illustrated with Portrait and 60 Woodcuts of his
chief works. 4to. 2ls.

BREWSTER'S (S1r Davip) Martyrs of Science; or, Lives of
Galileo, Tycho Brale, aud Kepler., Fourth Edition. Feap.8vo. 1y 6d.

More Worlds than One. The Creed of the Philo-
gopher and the Iope of the Christian. Eighth Edition, Post 8vo. 6s.

_ Stereoscope: its History, Theory, Construction,
and Application to the Arts aud to Education. Woodcuts, 12mo.
6s. 6d.

—_ Kaleidoscope: its History, Theory, and Constructipn,
with its application to the Fine aud Useful Arts. Second Edition.
Woodcuts. Post8vo. Bs. 6d.

BRITISH ASSOCIATION REPORTS. 8vo.

York and Oxford, 1831-32, 13s. 6d. Ldinburgh, 1850, 15s.
Cambridge, 1833, 12s. Ipswich, 1851, 165, 64.

4 159, Belfast, 1352, 168,
Edinburgh, 6 Hull, 1853, 10s. 64.

in, 1833, 13s. 6d.
gl"lll;ltol;: 1%?36', 123, Liverpool, 1854, 183,
Tiverpool, 1837, 16s. 8d. Glasgow, 1855, 158.
Neweastle, 1838, 15s. Cheltenham, 1856, 18s.
Birmingham, 1839, 13s. 64 Dublip, 18237,2 })5:.
Glasgow, 1840, 15s. Leeds, 1 1'859"1 5
Plymouth, 1841, 13s. 6d. el Aberd;er]l,%o o 3
Manchester, 1842, 10s.64. . . Oxford, oyt o e
Cork, 1843, 12s. Manchester, 136 o
York',‘ 1344' 208 Cambridge, 1862, 20s.
Cgmbrldge" 134'5, 123, Newcastle, 11263, 253,
Southampton, 1846, 16s. . ﬁ{!ﬂl._m?f;m ’1 065, 20,
Oxford, 1847, 18s. irminghai, coesy
Sw;nge‘;v 134’8.9,, Nottlngllam:li26', 8,
Birmingham, 1819, 10s. Dundee, 1867, 263
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BROUGHTON'S (Lorp) Journey through Albania and other
Provinces of Turkey in Europe and Asia, to Constantinople, 1809—10.
Third Edition. Illustrations, 2 Vols. 8vo. 80s.

Visits to Italy. 3rd Edition. 2 Vols, Post 8vo. 18s.

BROWNLOW'S (Lapy) Reminiscences of a Septuagenarian.
From the year 1802 to 1816, Third Edition. Post 8vo. 7s. 6d.

BUBBLES FROM THE BRUNNEN OF NASSAU. By Sir
;‘nggcxs B. HEADp, Bart. 7tk Edition, with Illustrations, Post 8vo.
s. 6.

BUNYAN (JO.HN) and Oliver Cromwell. Select Biographies. By
RoOBERT SOUTHEY. FPost8vo. 2s.

BURGON’S (Rev. J. W.) 'Christian Gentleman ; or, Memoir ‘of
Patiick Fraser Tytler. Second Edition. Post 8vo. 9s.

—— Letters from Rome. Post Svo.” 12s.

BURN'S (Con) Dictionary of Naval and Military Technical
y
Terms, English and Fiench—French and English, Fourth Edition.
Crown 8vo. 135s.

BUXTON’S (Cuaries) Memoirs of Sir Thomas Fowell Buxton,
Bart, ‘With Selections from his Correspondence. By his Son. Portrait.
8vo. 16s. Or Popu!ar Edition. Fcap. Bvo. 2s, 6d.

U, Ipeas or THE Day on Porrcy, ANALYSED AN
ARrANGED. Third Edition. &vo. Gs.
BYBON'S (Lorp) Life, Letters, and Journals, By Tmoxmas Moorr.
. Plates. 6 Vols. Feap. 8vo, 18s.
Life, Letters, and Journals. By TmoxaAs Moore.
Portraits. Royal 8vo. 9s.
Poetical Works, Library Edition. Portrait. 6 Vols.
8vo, 43s.
Poctical Works. Plates, 10 Vols, Fecap. 8vo. 30s.
—————— Poetical Works, 8 Vola. 24mo. 20s.

———— Poetical Works. Plates. Royal 8vo. 9s.

= Poetical Works, (Peart Epitron) Crown 8vo. 2 6d.

Childe Harold. With 80 Engravings. Crown 8vo.
~+~————— Childe Harold. Vigncttes. 16mo. Ils.

Childe Harold. Portrait. 16mo. 6d.

Childe Harold. 16mo. 2s. 6d.
———— Tales and Poems, 24mo. 2s. 6d.
¢ ———— Miscellaneous. 2 Vols. 24mo. G5s.
Dramas and Plays, 2 Vols. 24mo. s,
Don Juan and Beppo. £ Vols. 24mo. 5s.
Beauties, Portrait. Fcap. 8vo. 3s. 6d.
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BURR'S (G. D.) Instructions in Practical Surveyin

ying, Topogra-
%g:‘}‘ %Ewlzfaw&%d::g i Mi’ :;eé:l;}ng&g'round without I’nstruments.
BUTTMAN’S LEXILOGUS; a Critical Examination of the

Meaning of numerous Greek Words, chiefly in llome
Translated by Rev. J. R, FIsHLAKE. Fifth E&ition. 8vor. a;\%i‘.lleslod.

- CATALOGUE OF IRREGULAR GREEK VERBS,

With all the Tenses extant—their Formation, Meaning, and Usage
accompanied by an Index. Translated, with Notes, by Rev. J. X
FISULAKE. Kifth Edition, Revised by Rev, E. VeNanLes. Post8vo, Gs.

CALLCOTT'S (Lapy) Little Arthur's History of England,
New Edition, brought down to 1852. With Woodcuts. Feap. 8vo. 25, 6d.

CAMPBELL’S (Loro) Lives of the Lord Chanccllors and Keepers
of the Great Seal of England. From the Earliest Times to the Death of
Lord Eldon in 1838. Jourth Edition. 10 Vols. Crown 8vo, 6s.each.

Lives of the Chief Justices of England. From the
Norman Conquest to the Death of Lord Tenterden. Second Editim,
3Vols. 8vo, 42s.

——————— Shakspeare’s Legal Acquircments Considered,
8vo. Bs. 6d.

Life of Lord Chancellor Bacon. Feap. 8vo. 2s.6d.

—  —— (Guorer) Modern India. A Sketch of the System
of Civil Government. With some Account of the Natives and Native
Institutions. Second Edition. 8vo. 16s.

- India as it may be. An Outline of a proposed
Government and Policy. 8vo. 12s. ' )

(Tros.) Short Lives of the British Poets. With an
Essay on English Poetry. Post8vo. 3s. 6d.

CARNARVON’S (Lorp) Fortugal, Gallicia, and the Basque
Provinces. From Notes made during & Journey to those Countries.
Third Edition, Post8vo. Us.6d.

_ Recollections of the Druscs of Lebanon. With
Notes on their Religion. Third FEdition. Post 8vo. bs. 6d. .

CASTLEREAGH (Trr) DESPATCHES, from the commencement

of the official career of the late Viscount Castlereagh to the close of his
life. Edited by the MARQUIS 0¥ LONDONDEREY. 12 Vols. 8vo, 14s.each,

CATHCART'S (Sir Groros) Commentaries on the War in Russia
and Germany, 1612-13. Plans. 8vo. 14s.

CAVALCASELLE axp CROWES History of Painting in
Italy, from the Second to the Si.xtoenn! Century, from re?eAntn re-
gearches, as well as from personal inspection of the Works [ in
that Conntry. With 100 Tllustrations. 3 Vols. 8vo. 63s. .

. .
- s o— - History of Painting in North ;taly, ng:l}:;]i'-
ice, Lombardy, Padua, Vicenza, Verona, Farma, riuli,
il‘l‘legrrx:,na::l Boltt,)l;ua.r \x’im Illustrations. 2 Vols. 8vo. (In preparation.)

Notices of the Lives s.m}2 Works of the
8

Early Flemish Painters. ‘Woodcuts. ost 8vo.

___-__.____——————"—__,_—’/




8 LIST OF WORKS

CHILD (G. Craruiy, M.D.) Benedicite; or, Song of the Three
Children ; being Illnstrations of the Power, \Vlsdom, and Goodness of
the Creator. New and Cheaper Edition. Post 8vo.

CHURTON’S (ArcapEacox) Gongora. An Historical Essay on the
Age of Philip III. and IV. of Spain. With Translations. Portrait.
2 Vols. Small 8vo, 15s.

CICERO'S LIFE AND TIMES. With his Character viewed

as a Statesman, Orator, and Friend, and a Selection from his Corres-
pondence and Orations. By WiLtian ForsyrH, G.C. New Kdition.
With Illustrations. 8vo. 16s.

CLIVE'S (Lorp) Life. By Rev. G.R. GLerg, M.A. Post 8vo. 3s.6d.

COLCHESTER (Tae) PAPERS. The Diary and Correspondence
of Charles Abbott, Lord Colchester, Speaker of the House of Commons,
1802-1817. Portrait. 3 Vols. 8vo. 42s.

COLERIDGE’S (Samuen Tarvior) Table-Talk. New Edition.
Portrait. Fcap. 8vo. 6s.
COLLINGWOOD'S (Curuserr) Rambles of a Naturalist on the

Sheres and Waters of the China Sea. Being Observations in Natural
History during a Voyage to China, Formosa, IBorneo, Singapore, &c.,
during 1866—67. ith Illustrations. 8vo. 16s.

COLONIAL LIBRARY. [See Home and Colonial Library.]
COOK'S (Canon) Sermons Preached at Lincoln's Inn Chapel,

and on Special Occasions. 8vo. 9s.

COOKERY (Moprrxy Doxestic). Founded on Principles of Economy
and Practical Knowledge, and adapted for Private Families. By &
¢ Lady. New Edition. Woodcuts. Fcap. 8vo. bs.

CORNWALLIS (Tue) Papers and Correspondence during the
American War,—Administrations in India,— Union with Ireland, and
Peace of Amiens, Second Edition. 3 Vols. 8vo. 63s.

COWPER'S (Mary, Covxtess) Diary while Lady of the Bedchamber
to Caroline Priucess of Wales, 1714--20. LKdited by llon, SPENCER
Cowren., Second Edition. Portrait. 8vo. 10s.6d.

CRABBE'S (Rev. Groror) Life and Poetical Works. DPlates.
g vo;s. Fcap. 8vo. 24s.; or Complete iu 1 Vol. Plates. Royal
vo. 75,

CREE'S (E. D.) Portrait of the Primitive Church. Fecap. 8vo. 1s,
CROKERS (J. W.) Progressive Geography for Children.
Fyfeh Edition. 18mo. 1s. 6d.
Stories for Children, Selected from the History of
England. Fifteenth Edition. Woodcuts, 16mo. 2s.6d.
- - Boswell’s Life of Johnson. Including the Tour to
the Hebrides. Portraits. Royal 8vo. 10s.

"¢~ Eassays on the Early Period of the French Revolution.
* 8vo, 1B

Historical Essay on the Guillotine, Feap. 8vo. 1ls

CROMWELL (Ovan) and John Bunyan. By RoBErT SovuTHEY.
Post 8vo. 2s.

° ¢

Sy




B —————

PUBLISHED BY MR. MURRAY.

CROWE'S axp CAVALCASELLE’ i i
Painters. Woodcuts. Post 8vo. S llg:t‘ces of the Em‘ly Flemish

-- — —— History of Painting in Italy, from 2nd to 16(h
Century. Derived from Historical Researches as well as Inspection of

the Works of Art in that Country. With .
8vo. 21s. each, y 1th 100 Illustrations. 3 Vols.

NorthItaly,including Venice
Lombardy, Padus, Vicenza, Verona, Parma, Fri::li, Fermr? and Bo:
logna. With Illustrations. 2 Vols. 8vo. (7a preparation.) ’
CUMMING'S (R. Gorvox) Five Years of a Hunter’s Life in the

Far Interior of South Africa: with Ancedotes of the Chace, and Noti
of the Native Tribes. New Edition. Woodcuts. Post 8vo, 5s. otices

CUNNINGHAM'S (Annan) Poems and Songs. Now first col-
lected and arranged, with Biographical Notice. 24mo. 2s. 6d.
CURTIUS’ (Proressor) Student’s Greek Grammar, for Colleges
:’“dttshe Uzper Forms. Edited by Dr. Wit Ssuru,  Zhird Edtion.

ost 8vo.  6s.

Smaller Greck Grammar for the Middle and LoWer
Forms, 12mo, 3z Gd.

CURZON’S (Hox. RoBERT) ArMENIA AND Exzrroum. A Year on
the Froutiers of Russia, Turkey, and Persia. ZThird Edition. Wood-
cuts, Post 8vo. 7s. 6d.

————— Visits to the Monasteries of the Levant. Fifth Edition.
Illustrations, Post 8vo, 7s. Gd.

CUST'S (GexeraL) Warriors of the 17th Century—The Thirty Years’

War—and the Civil Wars of France and England. 4 Vols, Post 8vo.
8s. each. .

— Annals of the Wars—18th & 19th Century, 1700—1815.
Compiled frem the most Authentic Sources. With Maps. 9 Vols. Post
8vo, 5s. eagh.

DARWIN’S (Crarirs) Journal of Researches into the Natural
History of the Countries visited during a Voyage round the World.
Post 8vo. 9s.

--——  Origin of Species by Mcans of Natural Selection ;

or, the Preservation of Favoured Races in the Struggle for Life. Fourth
Edition, revised. Post 8vo. 15s.

. . Yertilization of Orchids through Inscet Agency, and
as to the good of Intercrossing. Woodcuts. Post &vo. 9s.

————— _ Variation of Animals and Plants under Domestication.
With Illustrations. 2 Vouls, 8vo. 28s.

.. . _ — Fact and Argument for. By Frirz MULLER. With
numerous IHlustrations and Additions by the Author, Translated from
the German by W. S. DALLAs. 8vo. (Nearly ready.)

DAVIS'S (Naraax) Visit to the Ruined Cities of Numidia and
Carthaginia. 1lllustrations. 8vo. 16s.

——— - (S1irJ. F.) Chincse Miscellanies : a Collection of Essays
and Notes. Post8vo. 6s. D

DAVY'S (Six Humrary) Consolations in Tra:vel; or, Last Days
of & Philosopher, Fifth Edition. Woodcuts. lrcap.sto. 8s. .

— Salmonia; or, Daysof Fly Fishing. Fourth Edition.

Woodcuts, Feap.8vo, 6s.
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DELEPIERRE'S (Oorave) History of Flemish Literature. From
the Twelfth Century. 8vo. 9s.

~—~ - ——— Historical Difticulties and Contested Events.
Being Notes on some Doubtful Points of Iistory. Dost 8vo. 6s.

DENISON’S (E. B.) Life of Bishop Lonsdale, D.D. With Selec-
tions frow his Writings. With Portrait, Crown Svo. 10s. 6.

DERBY'S (Eagrt orF) Translation of the Iliad of Homer into
English Blank Verse. Fisth lLnbrary Elition, 2 vols. 8vo. 24<.; or Seventh
Edition, with Translatious from the Poets, Ancient and Modein, 2 Vols,
Post Svo. 10s.

** Translations from the Poets, may be had separately. 8vo. 3s. 6d.

DE ROS'S (Lorp) Memorials of the Tower of London.” Second

Edition. With Illustrations. Crown Svo. 12s,

.- - Young Officer’s Companion ; or, Kssays on Military

Daties and Qualities : with Examples and Illustrations from llistory.

New Edition.  Post 8vo.

DIXON’S (W. ITepworra) Story of the Life of Lord Bacon. Second

N Editiva. Portrait. Feap. 8vo. 7. 6d.

DOG-BREAKING ; the Most Expeditious, Certain, and FEasy

Method, whether great excellence or only mediocrity be required. With

a Few Ilints for those who Love the Dog and the Gun., By Ligur.-
GEN, HUTCHINSON, Fourth Edition. With40 Woodcuts. Crown 8vo. 15s.

DOMESTIC MODERN COOKERY. Founded on Principles of
Economy and Practical Knowledgze, and adapted for Private Families.
Vet Edition. Woodcuts. Feap.Svo. bBs.

DOUGLAS'S (Sir Howarp) Life and Adventures. DBy 8. W.

«  Fuurox. Portrait. 8vo. 105a,

———y———— Theory and Practice of Gunnery. ifth Edition. Plates.
8vo. 21s.

~—— — —-Military Bridges. 7hi{rd Edition. Plates. 8vo. 21s.

- Naval Warfare with Steam. 8vo, 8s. 6d.

~—-— —-—- Modern Systems of Fortification. DPlans. 8vo. 12s.

DRAKES (Sir Francis) Life, Voyages, and Exploits, by Sea and
Land. By Joux Barerow. Third Edition. Post8vo. 2s.

DRINKWATER'S (Jomy) History of the Siege of Gibraltar,
1778-1783. With a Description and Account of that Garrison from the
Earliest Periods. Post 8vo. 2.

DU CHAILLU'S (Pavr B) EQUATORIAL AFRICA, with
Accounts of the (imiila, the Nest-building Ape, Chimpanzee, Croco-
dile, &c. Illustrations. 8vo. 21s.

-—~————— Journey to Ashango Land; and Furiher Pcne-
tration into Equatorial Africa. Ilustrations. 8vo. 2ls.

DUFFERIN’S (Lorp) Letters from High Latitudes; an Account
of a Yacht Voyage to Iceland, Jan Mayen, and Spitzhergen. Fifth
Edition. Woodcuts. Post 8vo, 7a.6d.

DYER'S (Tuos. H.) History of Modern Europe, from the taking
of Constantinople by the Turks to the close of the War in the
Crimes. 4 Vols. 8vo.

EASTLAKES (Str Craries) Italian Schools of Painting. From

the German of KugLer. Edited, with Notes, ZThird Edition. Illus-
trated from the Old Masters. 2 Vols. Post8vo, 30s.
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EDWARDS (W.H.) V i ; :
Vlsittog’ua. I?oat Bov’::g;a.up the River Amazon, including

ELDOII‘IT"SC(LORD) dPublie dalll)d Private Life, with Selections from
. s Correspondence and Diaries. By H i iti
' Portrait. 2 Vols. Post8vo, 21s. y Honaos Twiss.  Third Edition.

ELLESMERE'S (Lorp) Two Sieges of Vienna by the Turks.

Translated from the German, Post8vo. 2s.

ELLIS'S (W.) Visits to Madagascar, including a Journey to
the Capital, with notices of Natural History, and Present Civilisation
of the People. Fifth Thousand. Map and Woodcuts. 8vo. 16s.

Madagascar Revisited. Setting forth the Persecutions and
Ieroic Sufferings of the Native Christias. Illustrations. 8vo. 16s.

— (Mgrs) Education of Character, with Hints on Moral
Training. Post8vo. 7s. 6d. .

ELPHINSTONES (Hox. MouNTsTUART) History of India—the
Hindoo and Mahomedan Periods. Fi/th Editwn. Map., 8vo, 18,

ENGEL’S (Carr) Music of the Most Ancient Nations; particularly
of the Assyrians, Egyptians, and llcbrews; with Specinl Reference to
the Discoveries in Webtern Asia and in Egypt. With 100 1}lustrations.
8vo. 16s.

ENGLAND (Hisrory oF) from the Peace of Utrecht to the Peace
of Versailles, 1713—83. By Lorn MAHON (now Earl Stanhope). Labrary
Zdition,T Vols. 8vo. 93s.; or Popular Kdition, T Yols. Post8vo. 35s.

. From the First Invasion by the Romans. By Mrs.
MARknAM., New and Cheaper Edution, conlinued to 1863, Wpodcuts.
12mo. 4s.

_ Trom the Invasion of J ulius Caesar to the Revolu-

tion of 1688, By Davip ltumg. Corected and continned to 1858.
LEdited by War. S:TIH, LL.D. Woodcuts. Pott8vo. 73. Gd.

— (Smaller 1listory of). By W Swrm, LL.D.

New Edition, continued o 1865, Woodcuts, 18mo. 3x. bds

- Tittle Arthur's. By Lapy Casrcorr. New Edation;
continued to 1862 Woodcuts. 18mo. 28. 6d.

ENGLISHWOMAN IN AMERICA. Post 8vo. 10s. 6d.

ESKIMAUX and English Vocabulary, for Travellers in the Arctic
Regions. 16mo. 3s, 6d.

ESSAYS FROM «THE TIMES.” Being 2 Qelection from the

LiterArY PAPERS which have appeared in that Journal. 2 vols.

Feap. 8vo. 8s. )
ETHNOLOGICAL SOCIETY'S TRANSACTIONS. New Series.
Vols. L to VI, 8vo. 10s. 6d. each. .

his Book of
TER'S (BrsHop o) Lutters to Charles Butler, on
EXE Ethe Ro<man Ca.tho\\Z.Church. New Edition. Post 8vo. 62

FAMILY RECEIPT-BOOK. A Collection of 8 Thousand Valuable
and Useful Receipts. Fcap. gvo. bs. 6d.
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FARRAR'S (A. 8.) Critical History of Free Thought in
geferenco to the Christian Religion, Being the Bampton Lectures, 1862,
vo., 16s,

—————— (F. W.) Origin of Language, based on Modern

Researches. Fcap. 8vo. bs.

FERGUSSON’S (Jamrs) Palaces of Nineveh and Persepolis
Restored. Woodcuts. 8vo, 16s.

- — — —~——- History of Architecture in all Countries: from the
Earliest Times to the Present Day, With 1200 Illustrations and an
Index. YVols. L. and I, 8vo. 423 each.

History of Architecture. Vol. III.—The Modern
Styles. With 312 Illustrations, and an Index, 8vo. 3ls.6d.

~ -- - - Holy Sepulchre and the Temple at Jerusalem;
being the Substance ot Two Lectures dehivered at the Royal Institu-
tion, 4862 and '65. Woodents, 8vo. 7s. Gd.

FISHER'S (Rev. Georcr) Elements of Geometry, for the Use of
* Schools. Fith Edition. 18mo. 1s. Gd.

~- ———— First Principles of Algebra, for the Use of Schools.
Fifth Edition. 18mo. 1s. 6d.

FLEMING (Wax.) Student’s Manual of Moral Philosophy. Post
8vo. 7s. Cd.
FLOWER GARDEN (TuE). By Rrv. Tnos. Jaxrs, Feap. 8vo. 1s.

FONXNEREAU'S (T. G.) Diary of a Dutiful Son. Feap. 8vo.
4e. €d.

FORRES’ (C. 8. icel:md; its Volecanoes, Geyscrs, and Glaciers.
Illustrations, Post 8vo. 113,
FORSTER'S (Jonn) Arrest of the Five Members by Charles the

First. A Chapter of English History re-written. Post 8vo.

— —~ - Grand Remonstrance, 1641. With an Essay on
English freedom under the Plantagenet and Tudor Sovereigns, Second
Edition. Post 8vo. 12s.

Sir John Eliot: a Biography, 1590—1632. With
Portiaits. 2 Yols. Crown Svo. 30s.
Biographies of Oliver Cromwell, Danicl De Foe,

Sir Richard Steele, Charles Churchill, Samuel Foote. Z%ird Edition.
Post 8vo, 12s.

FORD'S (Ricrarp) Gatherings from Spain. Post 8vo. 3s. 6d.

FORSYTH'S (WiLLran) Life and Times of Cicero. With Selections |

from his Correspondence and Orations. New FLdition, 1llustrations.
8vo. 16s.
o . »
FORTUNE'S (Roserrt) Narrative of Two Visits to the Tea
v Countries of China, 1843-62. Third Edition. Woodcuts. 2 Vols. Post
8vo. 18s. .

—- = - Third Visit to China, 1853-6. Woodents. 8vo. 16s.
———— - Yedo and Peking. With Notices of the Agricul-

turs and Trade of China, during a Fourth Visit to that Country. Illus-
trations, 8vo. 16s,
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L
FOSS’ (Edward) Judges of England. With Sketches of thei
Lives, and Notices of the Courts at Westminster, f o dheir
the Present Time. 9 Vols. 8vo. 126s. » from the Conquest to
—~  Tabule Curiales ; or, Tabl i
! ; or, e3 of the Superior
of Westminster Ilall. Showing the Judges who sat iu}:hem fr?n‘\)‘:(l;it!?
::hligg«t i;s\;lrt;;i;hg Att(x']nely a;n)ndi Solicitor Generals of each reign '1‘;
ed an t & the
T povindt Bro. 10!.}&‘1; otical List of all tha Judges during the
FRAN%EM(H;:TOBY OF)2 From the Conquest by the Gaule.
cu};s. rt;.2 m.;.nxg:u. New and Cheaper Edition, continued to 1856, Wood-
————S—~ ;‘r!?m th@i Farliest Times to the Establishment of the
econd Empire, 1852. By W. 1L Pearsox. K SMIT
LL.D. Woodcuts. Post8vo. 7s. 6d. o dited by Wa. S,
FRENCH (Tng) in Algiers; The Soldier of the Foreign Legion—
;ndtﬂge Pri;oners of Abd-el-Kadir. Trauslated by Lady Dure GORDON.
08t 8vo. S

FRERE'S (M.) Old Deecan Days; or, Hindoo Fairy Legends
Currentin Southern India. Collected from Oral Tradition. Tllustrated
by C. ¥, Frere.  With an Introduction and Notes, by Siz BARTLE
Frere, Crown 8vo. 12s.

GALTON'S (Franors) Art of Travel ; or, Hints on the Shifts and
Contrivances available in Wild Countries. Fourth Edition, 'Wood-
cuts. Post 8vo. 7s.6d.

GEOGRAPHY (Ascient). By Rev. W. L. Bevar. Woodeuts.
Post 8vo. 7s.6d.

... .(Movern). By Rev. W. L. Bevar.  Vegodeuts.
Post 8vo. In the Press. .
. Journal of the Royal Geographical Sogiety of

London. 8vo.

GERMANY (Hisrory or). From the Invasion by Marius, to Recent
times. By Mrs. MArkuaw, New and Cheaprr Edwion.  Woodcuts.
12mo. 4s.

GIBBON'S (Epwarp) History of the Decline and Fall of the
Roman Empire. 4 New Edition. Preceded by his Autoblography. And
Edited, with Notes, by Dr. W SmrT.  Maps. 8 Vols. 8vo. 60s.

(The Student’s Gibbon) ; Being an Epitome of the
above work, incorporating the Researches of Recent Commentators. By
Dr. Wi Suitn. - Woodcuts. Post 8vo. T Gd

GIFFARD'S (Epwarp) Decds of Naval Daring; or, Anecdotes of
the British Navy. Fcap. 8vo. 3s.6d.

GLADSTONE'S (W. E.) TFinancial Statements of 1853, 60, G3,
and 64 ; with Speeches on Pax-Bills and Charities. Second Edition.
8vo. 12s .

___ ——— Speeches on Parliamentary Reform. Third
Edition. Post 8vo. bBs. X .

GLEIG'S (G. R.) Campaigns of the British Army at Washington
and New Orleans. Post 8vo. 26, °

Story of the Battle of Waterloo.

Narrative of Sale’s Brigade in Affghanis
Life of Robert Lord Clive. Post 8vo. 3s. 6d.
__  — Sir Thomas Munro. Post 8vo. 3s. 6d.

Post 8vo. 3. 6d.
tan. Post 8vo.2s.

PRS- g

X ) . /
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GOLDSMITH'S (Ourver) Works, A New Edition. Edited with

Notes by PeTer CUNNINGHAM. Vignettes. 4 Vols. 8vo. 80s.

GONGORA; An Historical Essay on the Times of Philip IIT. and
1V. of Spain. With Illnstrations, By ArcupracoN CuurToN. FPor-
trait. 2 vols. Post8vo. 15s.

GORDON’S (Str Arex. Durr) Sketches of German Life, and Scenes

from the War of Liberation. From the German. Post 8vo. 3s.6d.

(Lapy Durr) Amber-Witech: A Trial for Witch-

craft. From the German. PostSvo. 2s.

French in Algiers. 1. The Soldier of the Foreign
Tegion. 2. The Prisoncrs of Abd-el-Kadir., From the French.
Post 8vo. 2.

GOUGER'S, (ITexry) Personal Narrative of Two Years’ Imprison-

ment in Burmah, Second Elition, Woodcuts. Post 8vo. 12s.

GRAMMARS (Larmiy and Greeg). See Currivs; Surrm; Kine
»  Epwarp Virtu., &e. &c.

GREECE (History oF). From the Earliest Times to the Roman
Conquest. By Wor Smiti, LL.D.  Woodents. Post 8vo. 7s. 6d.

~——— (SuautEr HMistory or). By Wit Sarmi, LL.D.  Wood-
cuts. 16mo. 3s. Gl

GRENVILLE (Tae) PAPERS. Being the Public and Private
Correspondence of George Grenville, inclnding his PrivATE DIARY.
Edited by W.J. Sxuta. 4 Vols, 8vo. 16s. each.

GREY*S (Eart) Correspondence with King William IVth. and
wir Herbert Taylor, from November, 1330, to the Fassing of the Reform
Actin 1832, 2 Vols. 8vo. &0s.

Parliamentary Government and Reform; with
Saggestions tor the [mprovement of our Representitive System.
Second Editwon. 8vo. 9s.

(S1r  Grorce) Polynesian Mgythology, and Ancient
Traditional History of the New Zealand Race. Woodcuts., Post
8vo. 10s.6d.

GRUXNER'S (LEewis) Terra-Cotta Architecture of North Ttaly,

From careful Drawings and Restorations.  With Illustrations, engraved
and piinted in Colours,  Small folio, 54, 5s.

GROTE’S (GrorcE) History of Greece. From the Earliest Times
to the close of the generation contemporary with the death of Alexander
the Great. Fourth Kdiion. Maps. 8 Vols. Svo. 112s.

- - Praro,and the other Companions of Socrates.
Second Eldition, 3 Yols. 8vo, 43s.

-- - (Mgrs.) Memoir of Ary Scheffer. Post 8vo. 8s. 6d.

GUIZOT'S (M.) Meditations on Christianity, and on the Religious
Questions of the Day. Part I, The KEssence. Part II, The Present
State. 2 Vols. Post 8vo, 20s.

Meditations on Christianity. Part III. TIts Relation
to the State of Soclety and Progress of the Human Mind, Post 8vo.
(Nearly Ready.)
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HALLAM'S (Hexry) Constitutional History of England, from the

Accession of Henry the Seventh to the Death
Seventh Edition. 3 Vols.8vo. 30s. of George the Beomd,

History of Furope during the Mi
Tenth Edition. 3 Vols. 8vo. %0:. & dle Agen

— The Student’s Ilallam, An Epitome of the Ilistory
of Europe during the Middle Ages. With Additional Notes and Illus-
trations. By Wx. Sonri, LL.D. Post Svo. Uniform with the ¢ Stu-
dent's Huwme.” (In Proparation.)

- - - —--- Literary History of Europe, during the 15th, 16th and
17th Centuries. Fourth Edition. 3 Vols. 8vo. 86s.

-—----— - Historical Works. Containing Ilistory of England,
—Middle Ages of Burope,—Literary History of Europe. 10 Vols,
Post 8vo, 6s. each.

———-———— (Artuur) Remains; in Verse and Prose. With Pre~
face, Memoir, and Portrait. Fcap.8vo. T7s. 6d. o

ITAMILTON'S (Janes) Wanderings in North Africa. With Illustra-

tions, Post 8vo. 123,

HANNAH'S (Rev. Dr.) Bampton Lectures for 1863 ; the Divine

and Human Elements in }Holy Scripture. 8vo, 10s. 6d.
HART'S ARMY LIST. (Quarterly and Annually.) 8vo.
ITAY'S (J. H. Drumnono) Western Barbary, its Wild Twibes and

Savage Animals, Post 8vo, 2s. . .

TIEAD'S (Sir Francis) Horse and his Rider. Woodcuts. Post8ve. 5s.
Rapid Journeys across the Pampas. Dost 8vo, . 2s. .

Bubbles from the Brunnen of Nassau.  Illustrations,
Post 8vo. 7s. 6d.

Emigrant. Feap. 8vo. 2. 6d.
Stokers and Pokers ; or, the London and North Western

Railway, Post8vo. 2s.

(S1z Epxuxp) Shall and Will; or, Future Auxiliary
Verbs, Yeap. 8vo. 4s. .
HEBER'S (Brsuor) Journey through the Upper Provinces of India,

from Caleutta to Bombay, with an Account of a Journey to Madras
aud the Southern Provinees. Tuwdlfth Edition. 2Vols. Post8vo. Ts.

Poetical Works, including Palestine, Europe, The Red
Sea, Hymns, &c. Sixth Edition. Portrait. Feap. 8vo, 6s.

Hymns adapted to the Weekly Church Service of thes
Year. 16mo. 1s.6d. )

HERODOTUS. A New English Version. Edited, mthRNotgs
and Essays, historical, ethnographical, and geographlcgl. b‘{ G%'V n.:
RAWLINSON, assisted by Sir HENEY RAwLINSON and an' G
KINSON. Sccond Edition. Maps and Woodeats. 4 Vols. 8vo. 48s
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FOREIGN HANDBOOKS.

HAND-BOOK—TRAVEL-TALK. English, French, German, and
Italian. 18mo. 8s. 6d.

—_— NORTH GERMANY,—Hornaxp, Bererom, Prus-
s14, anl the Rhine from Holland to Switzerland. Map. Post8vo. 10s.

—we — SOUTH GERMANY, Bavaria, Austria, Styria,
Salzberg, the Austrian and Bavarian Alps, the Tyrol, Hungary, and the
Danube, from Ulm to the Black Sea. Map. Post 8vo. 10s.

~-——-- — KNAPSACK GUIDE TO THE TYROL. Post 8vo.

6s.
_— PAINTING. German, Flemish, and Dutch Schools.
Woodcuts, 2 Vols. Post 8vo. 24s.

R - LIVES OF THE EARLY FLEMISH PAINTERS.

By Crowe and CAVALCASELLE. Illustrations. Post8vo. 12s.
-t

—=—-——— SWITZERLAND, Alps of Savoy, and Piedmont.
°  Maps. Post 8vo. 10s.

wmmr KNAPSACK GUIDE TO SWITZERLAND. Post
8vo. bs.

——————— FRANCE, Normandy, Brittany, the French Alps,

the Rivers Loire, Sei:ie, Rhone, and Garonne, Dauphiné, Provence, and
the Pyrences. Maps. Post 8vo. 12s.

—-———- CORSICA and SARDINIA., Maps. Post 8vo. 4s.
————-— PARIS, and its Environs. Map and Plans. Dost
* 8vp. 35.6d ’
* *.* MyrrAx's PLAN OF PARIS, mounted on canvas. 28 Cd.
SPAIN, Andalusia, Ronda, Granada, Valencia, Cata-
lonia, Gallicia, Arragon, and Navarre. Maps. Post 8vo. (/a the Press.)
o — PORTUGAL, Lispoxn, &c. Map. DPost 8vo. 9a

—- - - NORTH ITALY, Picdmont, Liguria, Venetia,
Lombardy, Parma, Modena, and Romagna. Map. Post 8vo. 12s.

~mmm o o-w—  CENTRAL ITALY, Lucca, Tuscany, Florence, The
Marches, Umbria, and the Patrimony of St. Peter’'s. Map. Post 8vo. 10s.

- ROME arp 113 Exviroxs, Map. -Post 8vo, 9s.
~———--=—-*- 80UTH ITALY, Two Sicilies, Naples, Pompeii,

Herculaneum, and Vesuvius, Map. Post8vo. 10s.
- - KNAPSACK GUIDE TO ITALY. DTost 8vo. 6s.

SICILY, Palermo, Messina, Catania, Syracuse, Etna,
and the Ruins of the Greeck Temples, Map. Post 8vo. 12s.

~————.~ PAINTING. The Italian Schools. Edited by Sir
t CHARLES EASTLAKE, R.A, Woodcuts. 2 Vols. Post8vo. 80s.

LIVES OF ITALIAN PAINTERS, srou CixABUB
to Bagsaxo. By Mrs. JaMraoN., Portraits. Post 8vo. 10s. 6d.

- - -————-— DENMARK, Swxporx, and Norwavy. New Edition.
Maps, Post 8vo. (In Preparation.)
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HAND-BOOK—KNAPSACK GUIDE TO NORWAY.
Post 8vo. bs.
GREECE, the Ionian Islands, Albania, Thessaly,
and Macedonia. Maps. Post8vo. (In preparation.)
~———— - TURKEY, Malta, Asia Minor, Constantinople,
Armenia, Mesopotamia, &c. Maps. Post8vo, (In preparation.)
—————- - EGYPT, Thebes, the Nile, Alexandria, Cairo, the
Pyramids, Mount Sinai, &. Map. Post 8vo. 15s.
—— — -- HOLY LAND—Syria ANp ParrsTiNg, Peninsula
of Sinai, Edom, and Syrian Desert. Maps. 2 Vols. Post8vo, 24s.
—-—— ——— INDIA, — Boxpay ANp Mapras. Map. 2 Vols,
Post. 8vo, 24s.
RUSSIA, 8r. Pererspuren, Moscow, Ponaxn, and
FINLAND, Maps. PostSvo. 15s. .

4
ENGLISH HANDBOOKS.
HAND-BOOK—MODERN LONDON., Map. 16mo. 3s.6d.
WESTMINSTER ABBEY. Woodeuts. 16mo. 1s.
KENT AND SUSSEX, Canterbury, Dover, Rams-

gate, Sheerness, Rochester, Chatham, Woolwich, Brighton, Chichester,
‘Worthing, Hastings, Lewes, Arundel, &c. Map. Post 8vo. 10s.

SURREY AND HANTS, Kingston, Croydon, Rei-
gate, Guildford, Winchestor, Southampton, Portsmouth, aud IsLt or
WicHT, Maps. Post 8vo. 10s.

WILTS, DORSET, AND SOMERSET, Salishury,
Chippenham, Weymouth, Sherborne, Wells, Bath, Bristol, Talnton,
&c. Map. Post 8vo.

DEVON AND CORNWALL, Execter, Ilfracombe,
Linton, Sidmouth, Dawlish, Teignmouth, Plymouth, .Devonport, Tore
quay, Launceston, Truro, Penzance, Falmouth, &e. Maps. Post 8vo. 108,

BERKS, BUCKS, AND OXON, Windsor, Eton,
Reading, Aylesbury, Uxbridge, Wycombe, llenley, the City and Uni-
versity of Oxford, and the Descent of the Thames. Map. Post 8vo,
7s

. 6d.

———— GLOUCESTER, HEREFORD, axo WORCESTER,
Cirencester, Cheltenham, Stroud, Tewkesbury, Leominster, Ross, Mal -
vern, Kidderminster, Dudley, Bromsgrove, Evesham, Map. FPost 8vo.
6s. 6d.

~——— CATHEDRALS OF GLOUCESTER, HERE- *
FORD and WORCESTER, Illustrations, 2s. 6d.each, or in 1 Vol, Pust
8vo. 8s. 6d. .

NORTH AND SOUTH WALES, Bangor, Car-

narvon, Beaumaris, Suowdon, Conway, Menal Straits, Carmarthen,

Pembroke, Tenby, Swanses, The Wye, &c. Maps. 2 Vols, Post 8vo. 125,
DERBY, NOTTS, LEICESTER, AND STAFFORD, R

Matlock, Bakewell, Chatswoith, The Peak, Buxton, Hardwick, Dove

Dale, Ashborne, Southwell, Mansficld, Retford, Burton, Belvoir, Melton

Mowbray, Wolverhampton, Lichield, Walsall, Tamworth, Map.

Post 8vo, 7s.6d.

YORKSHIRE, Doncastet, Hull, Selby, Beverley,

Scarborough, Whitby, Harrogate, Ripon, Leeds, Wakefield, Bradford,

Halifax, Huddersfield, Sheffield, Map and Plans, Post Bvo.o 125,

Map.

.
-
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HAND-BOOK—DURHAM AND NORTHUMBERLAND, New-
castle, Darlington, Gateshead, Bishop Auckland, Stockton, Hartlepool,
Sunderland, Shields, Berwick-on-Tweed, Morpeth, Tynemouth, Cold-
stream, Alowick, &c. Map. Post8vo. 9s.

WESTMORLAND axp CUMBERLAND —Lan-
caster, Furness Abbey, Ambleside, Kendal, Windermere, Coniston,

Keawick, Grasmere, Carlisle, Cockermouth, Penrith, Appleby. Map.
Post 8vo. 6s.

*+* MURRAY'S MAP OF THE LAKES, on canvas. 3s. 6d.
~——— —~~- BASTERN COUNTIES, Essex, Suffolk, Norfolk,
and Cambridge. Map. Post8vo. (In the Press.)
—————— SCOTLAND, Edinburgh, Melrose, Kelso, Glasgow,

Dumfries, Ayr, Stirling, Arran, The Clyde, Oban, Inverary, Loch
Lomond, Loch Katrine and Trossachs, Caledonian Canal, Inverness,

‘.'q,‘ . Perth, Dundee, Aberdeen, Braemar, Skye, Caithness, Ross, Suther-
&y land, &c. Maps and Plans. Post Svo. 9s.

w—~——— IRELAND, Dullin, Belfast, Donegal, Calway,

[ ‘Wexford, Cork, Limerick, Waterford, the Lakes of Killarney, Coast ot
»iagttiw Munster, &c.  Maps. Post 8vo, 12s,

T— — EASTERN CATHEDRALS, Oxford, Peterborouch,

B ?iorwich, Ely, and Lincoln. With 90 Illustrations. Crown Svo. 18s.

—*———  SOUTHERNCATHEDRALS, Winchester, Salisbury,

" Exeter, Wells, Chichester, Rochester, Canterbury. With 110 Illustra
tions, 2 Vols. Crown8vo, 24y,

WESTERN CATHEDRALS, Bristol, Gloucester,

Hereford, Worcester,and Lichfield. With 50 Illustrations. Crown 8vo.
16s.

»

s —- NORTHERN CATHEDRALS, York, Ripon, Dur-
ham, Carlisle, Chester, and Manchester. With Illustmtio{:g,n Crol'.l\'l;\
8vo. (In preparation.)
HAND-BOOK OF FAMILIAR QUOTATIONS. From English
Anthors, Third Edition. Fcap. §vo. Bbs.
“HESSEY (Rev. Dr.). Sunday—Its Origin, History, and Present

. Obligations. Being the Bampton Lectures for 1860. Second Edition.
8vo. 16s. Or Popular Edition. Post8vo, 93,

HICKMAN’S (Wx.) Treatise on the Law and Practice of Naval
. Courts-Martial. 8vo. 10s. 6.

HOLLWAY'S (J. G.) Month in Norway. Feap. 8vo. 2s.

HONEY BEE (Tme). An Essay. By Rev. TmoMas James.

Reprinted from the * Quarterly Review.” Feap. 8vo. 1s.

HOOK’S (Deax) Church Dictionary. Ninth Edition. 8vo. 16s.
(Tueovore )Life. By J. G. Lockmarr. Feap. 8vo. 1s.
HOPES (A.J. B.) English Cathedral of the Ninetecnth Century.

‘With Illustrations. 8vo, 12a.
HOPE'S (T. C.) ARCHITECTURE OF AHMEDABAD, with
Historical 8ketch and Architectural Notes by T. C. Horg, and JAMES

Feravssow, F.R.S. With 2 Maps, 120 Photographs, and 22 Woodcuts.
° 4to, b5l ba.

-~~~ BEJAPOOR, with Historical Sketch and Ar-
chitectural Essay by Col. Mgapows TavLor and Jas, FERGUSSON,
With 2 Maps, 78 Photographs, and 13 Woodcuts. Folio, 10l 10s.

-~~~ -———. DHARWAR and MYSORE. With Historical
Sketch and Architectural Essay by Col. Mmapows TavLoR and Jas.

Fzrausson. With 2 Maps, 100 Photographs, and numerous Woodcuts.
Folio." 121, 12, o BT
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HOME AND COLONIAL LIBRARY.

A Series of Works

adapted for all circles and classes of Readers, having been selected

for their acknowledged interest and ability of the Authors,

Post 8vo,

Published at 2s, and 383, 6d. each, and arranged uuder two distinctive

heads as follows :—

CLASS A,
HISTORY, BIOGRAPHY, AND HISTORIC TALES.

1. SIEGE OF GIBRALTAR. By
JOBN DRINKWATER., 2.
2, THE AMBER-WITCH. By

Lapy Durr GORDON, 25,

8, CROMWELL AND BUNYAN.
By ROBERT Sov-n_mr. 2s.

4. LIFE or S18 FRANCIS DRAKE,
By JonN BArrow. 2s,

5. CAMPAIGNS AT WASHING-
TON. By Rev. G. R. GLEIG. 2.

6. THE FRENCII IN ALGIERS.
By LAoY Dure GORDON, 23,

7. T2}IE FALL OF THE JESUITS.

8

8. LIVONIAN TALES. 25

9. LIFE OF CONDE. By Lorp Ma-
HON, 8s. 6d.

10. RALE'S BRIGADE. By Rzv.
G. R. GLEIG, 28.

CLASS B.

VOYAGES, TRAVELS,

1. BIBLE IN SPAIN. By Grouge
Borrow. 3s. 6d.

2. GIPSIES or SPAIN. By GEORGE
Borrow. 3s. 64.

8&4. JOURNALS IN INDIA. By
Dissop Heskr, 2 Vols. T7s.

5. TRAVELS ixTue 1IOLY LAND.
By IrBY and MANGLES. 23,

6. MOROCCO AND THE MOORS.
By J. Drummonp Hay, 2s.

7. LETTERS FROM tue BALTIC.
By a LApy. 2s.

8, NEW SOUTH WALES. By Mszs.
MEREDITH., 28,

9, THE WEST INDIES. By M.G.
Lewis, 2s.

10, SKETCIIES OF PERSIA. By
81 JouN MaLcoLM. 8s. 6d.

11. MEMOIRS OF FATHER RIPA.
23,

12. 18. TYPEE AND OMOO. By
HERMANN MELVILUE, 2 Vold. 74.

14, MISSIONARY LIFE IN CAN-

ADA. By Rgv. J. ABBOTT. 23,

#,* Each work may be had separately.

11. THE BIEGES OF VIENNA.
By LORD ELLESMERE. 25

12. THE WAYSIDE CROSS. By
CAPT, MILMAN, 21,

13. SKETCHES or GERMAN LIFE.
By Sir A, Gorvon, 3s.6d.

4. TILE BATTLE or WATERLQO.
By Rev. G.R. GLE1G. 3164,

5. AUTOBIOGRAPHY OF &%
FENS. 2. .. . -

16. THE BRITISIF' POETS* B
THOMAS CAMPBELL, 383, 6d. . &

7. HISTORICAL ESSAYS:, By
Lorp MAmoN., 3s.6d, "'

18. LIFE OF LORD CLIVE.
Rev. G. R. GrEia. 3s. 6d,

19. NORTH - WESTERN  RAIL-
‘WAY. By Sir F.B. HEAD. 2s.

20. LIFE OF MUNRO. By REv. G.
R. Guria, 38s. 6d. . -

-

-

—

By

AND ADVENTURES.

15. LETTERS FROM MADRAS. By
a Lapby. 23,

16, HIGIILAND SPORTS.
CHARLES ST. JOnN. 3s. 64,

17. PAMPAS JOURNEYS. By 818
F. B, ligap, 2s,

18 GATITERINGS TROM SPAIN.
By Ricnarp Forp, 33, 6d.

19. TIIE RIVER AMAZON. By
W.II. EDWARDS. 2s.

20, MANNERS & CUSTOMS OF
INDIA. By Rev.C.AcCLAND. 25,

21, ADVENTURES IN MEXICO.
By G. F. RuxToN. 8u. 6d.

22, PORTUGAL AND GALLICIA,
By, LorRD CARNARVON. 8s. 6d, »

98. BUSH LIFE IN AUSTRALIA,
By Rev. H. W. HAYGARTH. 2s.

24, THE LIBYAN DESERT. By
BAYLE S1. JoHN, 28.

95. SIERRA LEONE. By & Lapy.
8s.6d.

By

o2

i
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ITTLE ARTHURS HISTORY OF ENGLAND. By Lanv
CarrcorT. New Edition, continued to 1862. With 20 ;Woodcuts.
Fcap. 8vo. 2s. 6d.

IVINGSTONE'S (Dr.) Popular Account of his Missionary
Travels in South Africa, Illustrations. Post8vo. 6s.

- - Narrative of an Expedition to the Zambezi and
ita Tributaries; and of the Discovery of Lakes Shirwa and Nyassa.
1858-64. Map and Illustrations, 8vo. 21s.

JAYONIAN TALES. By the Author of “ Letters from the
Baltic.” Post 8vo. 2s.

JOCKHART'S .(J. G.) Ancient Spanish Ballads. Historical and

- * Romantic. Translated, with Notes. New Edition. Post 8vo. 2s.6d.

o~ — Life of Theodore Hook. Fecap. 8vo. 1s.

SONDON (OLL). A series of Essays on its Archeology and

* .o, dntiquities; by Drax Stavter; A.J. Beresrorp Hope, M.P.; G. G.

. ¥+ BoTT, RAL; R, WesTMACOIT. R.AL; B, Foss, F.8.A.; G. T. CLARK:

4, “#082PE BUrTT; REV. J. R GrLEEN; and (. Scuaxr, F.S.A. 8vo. 12s.

ON'B ABismor or) Dangers and Safeguards of Modern
. .Theelogy. Containing Suggestions to the Theological Student under
W p”ﬁiﬂil:ulties. Sl'l‘umlhlﬁlilizm. 8vo. 9s.
LOXNBSDALES (Bisncr) Life.  With Selections from his Writings,
© By &.B. Dexisoy, Q.C, With Portrait, Crown 8vo. 10s, 6d,
LOUDON’S (Mgs.) Instructions in Gardening. With Directions
and Calendar of Operations for Every Month. Kighth kdition. Wood-
X cuts, Fcap. 8vo. 5s.
XJJCAS’ (Sanmvrr) Sccularia; or, Surveys on the Main Stream of
) oJHistory, &vo. 12s.
LUCKYOW: a Lady’s Diary of the Siege. Fcap. 8vo. 4s. 6d.°
w {Sia Caarces) Elements of Geology; or, the Ancient
kil Changes of the Larth and its Inhabitants as illustrated by Geological
ed Monuments, Sirth Edition. Woodcuts. 8vo. 18s.
—— - . Principles of- Geology; or, the Modern Changes
of the Earth and its Intabitants considered as illustrative of Geology.
« ° Tenth Bditwn., With lllustrations. 2 Vols. &vo. 32s.
~+w— . Geological Evidences of the Antiquity of Man,
’ Third Edition. Illustrations. 8vo. 14s.
LYTTELTOX'S (Lorp) Ephemera, Post 8vo. 10s. 6d.
TYTTON'S (Lorp) Poems. New Edition. Post 8vo. 10s. 6d.°
- Lost Tales of Miletus. Second Edition. Post 8vo. 7s.6d.
MACPHERSON’S (Masox 8. C.) Mcmorials of Service in India,

while Political Agent at Gwalior during the Mutiny. With Portrait
*  and Illustrations, 8vo. 1%s.

MAHON'S (Lomp) Works. See Srawnork (Earl of).

-MeCLINTOCK’S (Sin L. Narrative of the Discovery of the
Fate of 8ir John Franklin and his Companions in the Arctic Seas.
Twelfth Thousand. Illustrations. 8vo.  16s.

M‘CULLOCH'S (J. R) Collected Edition of Ricarpo's Politieal
‘Works. With Notes and Memoir. 8vo. 16s.

MaoDOUGALL'S (Con.) Modern Warfare as Influenced by Modern
‘{ Artillery, With Bjaus, Post 8vo. 12s, .
MAINE (H. SuunzrfOn Ancient Law: its Connection with the
Early History of Society, and its Relation to Modern Ideas. 8vo. 12s.
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MALCOLM'S (Sir Jonx) Sketches of Persia. Post 8vo. 3s. 6d.

MANBSEL (Cason) Limits of Religious Though i
Being the Bampton Lectures for 1858.g Post 8vo.0l§. Gt:l. Examined.

MAI‘IS{?‘IEI;D6 (§Sm Wittiam) On a Gold Currency for India.

VO. 8. .

MANTELL'S (Gipeon A.) Thoughts ‘on Animalcules; or, the
Invisible World, as revealed by the Microscope. Plates., 16mo. 6s.

MANUAL OF SCIENTIFIC ENQUIRY. For the Use of
Travellers. Ldited by Sir J. F. lIzrscugr and Rev. R MAIN. Maps.
Post 8vo, 98, (Published by order of the Lords of the Admiralty) .

MARKHAM'S (Mgrs.) History of England. From the First Invnﬁ-':;.
sion by the Romans, down to Recent Times. New Edition, conlinued to>
1863. Woodcuts., 12mo. 4s. s

————— History of Frauce. From the Conquest hy,
the Gauls, to Recent Times., New Edition, continued to 1856, W s
cuts. 12mo. 4v. - o e B

History of Germany. From the Invasion bg-Muﬂu, %3.‘
to Recent Times. New Kdition. Woodcuts. 12mo." ds. =% 4

»oig o}
- (Ciemexts R.) Travels in Peru andspndig.’ ’Q&g
¥

and Illustrations. 8vo. 16s. LA S T
MARRYATS (Josepn) History of Modern shd Mem_l’m
and Porcelain. With a Description of the Manufacture, ird Bad-
reviscd and enlarged Fition, Plates and Woodcuts. 8vo. (Nearly Ready.)
(Horaos) Jutland, the Danish Isles, and Copen-
hagen. Illustrations. 2 Vols. Post8vo. 24s.
. Sweden and Isle of Gothland. Illustrations. 2
Vols. Tost8vo, 28« [ T Y
MARSI'S (G. P’.) Student’s Manual of the English Lamguage.

Post 8vo, Ts. 6d. ot N
MAUREL'S (Jures) Fssay on the Character, Action8] R
of the Duke of Wellington, Second Edition. Fcap. 8vo. 1. ed. * .. -

MAYNES (Carr) Four Years in British Columbia and Van-
couver Inland. Its Forests, Rivers, Coasts, and Gold Fields, and
Resources for Colonisation. 1llustrations. 8vo. 16s. .

MELVILLE'S (Heruanx) Typee and Omoo; o, Adventures
amongst the Marquesas and South Sea Islands. 2 Vols. Post 8vo, B#.

MILLS' (Rev. Joun) Three Months' Residence at Nablus, with
an Account of the Modern Samaritans, 1ilustrations. Post 8vo. 10svag. -

MILMAN'S (Drax) Historical Works. Containing : 1. History of
the Jews, 3 Vols. 2. History of Larly Christianity, 3 Vols, 8. His-
tory of Latin Christianity, 9 Vols. Post 8vo. 6s. each. . .

- " Annals of St. Paul’s Cathedral, Dortrait and Ilus-
trations. Svo. (In preparation.)
Character and Conduet of ‘the Apostles considered
as an Evidence of Christianity. 8vo. 10s. 6d.
_ ——_  Trpnelations from the Agamemnon of ZAschylus
and Bacchanals of Buripides: Yith 1llustrations. Crown 8vo. 12, .

Works of Horace. With100woodeuts. Small 8vo. 7s.8d.

Life of Horace. Woodcute, 8vo. 95

——+———- - Poetical Works. Plates. 8Vols. Feap.8vo. 18 -
Fall of Jerusalem. Feap. 8vo. la. )

(Capr, E. A.) Wayside Cross. * A Tale of tha. Carlist

‘War, Post 8vos 2s.

.
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.EREDITH’S (Mns. Cnuu;s) Notes and Sketches of New South
‘Wales. Post 8vo. 2s.

[ESSIAH (THE): A Narrative of the Life, Travels, Death,
Resurrection, and Ascension of our Blessed Lord. By the Author of
¢ Life of Bishop Ken.” Map. 8vo. 18s.

[ICHIE'S (Arexanper) Siberian Overland Route from Peking
" to Petersburg, through the Deserts and Steppes of Mongolia, T'artary,
&c. Maps and Illustrations. 8vo. 16s.

[ODERN DOMESTIC COOKERY Founded on Principles of
Economy and Practical Knowledge and adapted for Private Families.
New Edition. Woodcuts, Feap. 8vo. Bs.

LOORE'S (THomas) Life and Letters of Lord Byron. Plates.
6 Vols. Fcap.8vo. 18s.; or1 Vol. Portraits. Royal 8vo. 9s.

$OTLEY’S (J. L.) History of the United Netherlands: from the
Death of William the Silent tothe Twelve Years' Truce, 1609. Embrac-
", ing the English-Dutch struggle against Spain; and a detailed Account
,/.,6( e Spanish Armada. Yortraits, 4 Vols. 8vo. 60s. Or Lopular
jon,. 4 Vols. Post 8vo. 6+, each.
i!ﬁtmo'r's ‘(Hexry) Siam, Cambojia, and Lao; a Narrative of
“ravels aud Discoveries. Illustrations, 2 vofs, Svo 82s.
EOZLEX’S\A(R". J. B.) Treatise on Iredestination. 8vo. 14s.

“Primitive Doctrine of Baptismal Regeneration. 8vo. 7s.6d.

MUNDY'S (Gexnerar) Pen and Pencil Sketches in India.
Third Edition. Plates. Post Svo. 7s.6d.

MUNRO'S (GexeraL Sk Teomas) Life and Letters. By the Rev.
6. R.Gre1a. Post 8vo. 3s. 6.

MURCHMISON'S (Sir Roprrick) Russia in Europe and the Ural
Mountains. With Coloured Maps, Plates, Sections, &c. 2 Vols.
Royal 4to. 5&l. Bs.

e —— Siluria ; or, a History of the Oldest Rocks con.
taining O c Remains. Zourth Edition. Map and Plates. 8vo. 30s.

PURRAY'S Rﬁ LWAY READING. Containing:—

« "WasLINGTON, Loxn Bu,nl-n 6d.: Hartawm’s Litenany Essays. 2i.
Nismopon ‘lll nASK, Manon's Joaw or AIC, 1s.
Esssve vrox Tux 'l‘niu." 2Vols. 8s.| Heavo's Exianast. 24, 6d.

Music awp Dames, la. Nimrop ox Tux Roap, 1la
LnnnnAccovnon\m“nn Ss, Croxkxs ox Tux GuiLLOTINE. la.
*-Hu-unl’u.t. or IxausaLen. la, HorLwar's Nokwar. 2.
Maxow’s “Foary.Five.” 3a. Mavaxu’s WeLLinerox. ls. 6d.
* Livs ov Taxooonx Hoox. la. Caursxrr’s Live or Bacow. 2s,64.
.Ihnl or Navar Danixe 3. 6d. Tux FLowxs Ganpen. ls.

" Pug Hoxxr Bxs. ls. Locxuant’s Seantan Barnraps. 24.6d.
Jamzs’ Ksor's FaniLrs, 2464, Tarvow’s Norss rroM Lirn. 2.
Nimmoo on rax Tuar. 14 64, Resectey Anoxases. la.

Ans or Dimina. lo.6d. Pawn's Hinrs on Anorine. la.

MUSIC AND DRESS. By a Lavy. Reprinted from the “ Quarterly
Review.” Fecap, 8vo, 1s,
NAPIER'S (Sir Cras.) Life; chiefly derived from his Journals
° ;nd‘baetm:i&ny S8 W, Narter. Second Edition. Portraits. 4 Vols.
. o8t 8Bvo. .

— (S1 Wi.) Life and Letters. Edited by H. A. Brucs,
M.P. Portraits, 2 Vols. Crown 8vo, 28s.

———-———— —- .——— English Battles and Sieges of the Peninsular
War. Fourth Edition, Portrait. Post 8vo, 9s.

S
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NAUTICAL (;I‘HE) ALMANACK. Royal 8vo. 2s6d. (By
Authority.

NAVY LIST (Tug). (Published Quarterly, by Authority.) 16mo.
2s. 6d.

NEW TESTAMENT (InLusrraTep). With Explanatory Com-

mentary. Edited by Arcupeacoxy Crurrox, M.A,, and Basiu Jones,
M.A. With 110 authentic Views of Places, from Bketches and Photo-
graphs taken on the spot. 2 Vols. Crowu 8vo. 80s. doth' 528, 6d.
calf; 63s. morocco.
NICHOLLS’ (Sir Georee) History of the Englxsb Irish and -
Scotch Poor Laws. 4 Vols. 8vo.
(Rev. H. G.) Historical Account of the Forest of
Dean. Woodcuts, &e. Post 8vo, 10s. 64, -m
NICOLAS’ (Sir Harris) Historic Peerage of England Exhi-w
biting the Origin, Descent, and Present State of every Title of Peet;
age which has existed in this Country since the Conquest. BZ

WicLiam COURTHOPE. 8vo, 80s.

NIMROD On the Chace—The Turf—and The Road. W\)

Fcap. 8vo. 3s. 6d. e P':‘,-' o
OLD LONDON ; Papers read at the Londen Ccngz aﬁ.
Archscoln"icnl Institute, .luly, 1866. By A.J.B. B;narpn 7
M.P.; DEAN STANLMY, D.D.; G, T. CuARk, Esq ; ‘G. GILBERT Bodw \ :
R.A.; PROFRESOR Wu,uucuu R.A. anmuFoss.MAl&
Burrr, Esq.; Rev. J. K. GREry; ‘Groruk Scuany, F.S.A. Wi‘h
Tllustrations. 8vo. 12s.

OXENHAM'S (Rkv. W.) English Notes for Latin Elegiacs ; designed
for early Proficlents in the Art of Latin Versificatiop, witb Prefatory
Rules of Composition in Elegiac Metre. Fourth Edition. 12ma, 8s.6d.

OXFORD'S (Bisor or) Popular foe of William W%berfome. 4
Portrait. Post 8vo. 10s. 6d.

PARIS’ (Dr.) Philosophy in Sport made Science “In*¥afiest ;
or, the First Principles of Natural Philosophy inculeated by aid of tba
Toys and Sports of Youth. Nuuth Edition. Woodcuts. Post 8vo. 7s.64. w}a

PARKYNS' (Mansrierp) Life in Abyssinia: During a Three Years”-

Residence and Travels in that Country., New E‘d o, with Map und ""
80 1llustrations. Post 8vo. 7s. 6d.

PEEL’S (Sir Roserr) Memoirs. Edited ﬂ' J*nx. STAEHOPB “
and Mr. CARDWELL. 2 Vols. Post 8vo. 7s78d. each. .

PENN'’S (Ricrarp) Maxims and Hints for an Anglerfa.nd Chus-
layer. New Kkdition. Woodcuts. Feap. §vo.~ 1s. .

PENROSE'S (F. C.) Principles of Athenian Archlteet.ure, and the' "

Optical Refinements exhibited in the Cbnstructioh of the Anclent -
Buildings at Athens, from & Survey. With 40 Plates. Folio. 5l.5& .

PERCY’S (Jomn, M.D.) Metallurgy of Fuel, Coal, Flte-Clays,
Copper, Zinc, Brass, &c. Illustrations, 8vo. zu
- - Metallurgy of Iron and Steel. Illustrations. 8vo. 424,
—————'Metallur,(_.,y of Lead, Silver,Gold, Platinum, Nickel, Cobalt,
Antimony, Bismuth, Arsenic, &ec, lllustraﬁons 8vo, (In the Prua)
PHILLIPP (C. 8. M.) On Jurisprudence, 8vo. 12s.
PHILLIPS’ (Jorx) Memoirs of William Smith, (the Father of Geo-g
logy). Portrait. 8vo. 7s.6d.
Geology of Yorkshire, The Coast, and Lnnestone
District. Plates, 4to. Part I., 20s.—Part II,, 80s.
Rivers, Mountains, and Sea Coast of Yorkshire,

With Essays on the Climate, Scenery, and Ancient Inhabitants.
8Second Edition, Plates, 8vo. 158,
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PHILPOTTS’ (Brsmor) Letters to the late Charles Butler, on his
“ Book of the Roman Catholic Church.” New Edition. Poat 8vo. 6s.

POPE'S (Arexawper) Life and Works, A New Edition. Con.
taining nearly 500 nnpublished Letters. Edited, with a New Lirg,
Introductions and Notes, by Rev. WHITWELL ELwIN. Portraits
8v0, (In the Press.)

PORTER'S (Rev.J. L.) Five Years in Damascus. With Travelsto

Palmyra, Lebanon and other Scripture Sites, Map and Woodcuts.
2 Vols, -Post 8vo. 21s.

—— Handbook for Syria and Palestine : includingan Account

of the Geography, History, Autiquities, and Inhabitants ot these Countries,
i the Pemnsula of Sinai, hdow, and the Syrien Desert. Maps, 2 Vols,

Post 8vo. 24s.
" ;% o~ YER-BOOK (Turusrraten), with Borders, Initials, Vig-
nettes, &c. Ldited, with Notes, by Rev. Tnos. Janes, Medium
8vo. 18s. cloth ; 3ls. Gd. calt’; 363, morocco,
F8-IN BOOTS. With 12 Illustrations. By Orro SPECETER.
% 16mads. 6d. or Coloured, 2s. 6d.
:RPERLY REVIEW (Tar). 8vo. 6s.

AU BLYS dmong the Turkomans and Bedaweens of the Syrian
-k rfs. o Pow §vo.. 10s. G,
. (LidroLp) History of the Popes of Rome during the
J6th ahd 17th Centuries. Translated fiom the German by SARAH
: (RbeTIN, 3 Vols. &vo, 30s.
RAWLINSON’S (Rev. Groroe) Herodotus. A New English
. ““Yersion. , Edited with Notes and Es<ays.  Assisted by Sir 11ENRY
wLINgoy and Si1r J. G. WILKINSON, Second Lidition. Maps and
Woodeut. 4 Vols. 8vo. 48s. .
— -—— Five Great Monarchies of the Ancient World,
" . t Chaldier, Assyria, Media, Babylonia, aud Persia. With Maps and 650
"i 1llustrations. 4 Vols. 8vo. 16s. each. .
58— Historical Evidences of the truth of the Scripture
-~ Records stated anew, Second Edition. 8vo, 14a.
©  REED'S (E. J.) Practical Treatise on Shipbuilding in Iron and
Steel.  With 230 Illustrations. 8vo, (/n the Press)
REJECg‘ED ADDRESSES (TaE). By Jaues axp Horace Syrra.
.Feap, 8vo. 1s.
RENNIES*(D. F.) British Arms in Peking, 1860; Kagosima,
1862, Post 8vo. 128,
Peking and the Pekingeso: Being o Narrative of
the First Year of the British Embassy in China, Illustrations, 2 Vols,
Post 8vo, 2{s.

-

Story of Bhotan and the Dooar War ; includ-
ing Sketches of & Residence in the Himalayas and Visit to Bhotan in
1565, Map and Woodcut, Post &vo. 12s,

REYNOLDS' (Sir Josuua) Life and Times, Commenced by
C. R. LesLie, R.A., continued and conclnded by Tox TAYLOR, Portraits
and Illustrations. 2 Vols. 8vo. 42s.,

¢————— Descriptive Catalogue of his Works. With Notices
of their present owners and localities, By Tox TAyron aud CHABLES
W, Fraxks, With Illustrations. Feap. dto. (In the Press.)

RICARDO'S (Davin) Political Works. With a Notice of his
Lifeand Writings, By J.R. M'CuLrocm. New Edition. 8vo. 16s.

RIPA'S (Faruzr) Memoirs during Thirteen Years' Residence at the
Court of Peking, From the Italian. Post8vo. 24.
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ROBERTSON'S (Canox) History of the Christian Church, from
;h% Alkposstolic Age to the Death of Boniface VIIL, A.p. 11221304,
ols, 8vo.

ROBINSON’S (Rgv. Dz.) Biblical Researches in Palestine and the
Adjacent Reglons; a Journal of Travels in 1838 and 1852. Third Edi-
tion. Maps. 3 Volu 8vo. 42,

" Physical Geography of the Holy Land. Post 8vo

8. -

ROME (Srupenr’s History or), Frox rtuz Earumsr TiMes mo
THE ESTABLISUMENT OF THE Lyrire, By Deax LippELL., Wood-
cuts, Post 8vo. 7. Gd.

(Smarier Ilistory or). By Wi Surrm, LLD. Wood3i '- )
cuts. 16mo. 3. 6d. - Dy ”gﬁ.*

ROWLAND'S (Davip) Manual of the TFnglish Constltutlon i,
Its Rise, Growth, and Present State, Post 8vo. 10s.6d. « Lo

Laws of Nature the Foundation of Mmh‘*;' 8
8vo. 6s, 1.\‘
RUNDELL'S (Mas) Domestic Cookery, adupted Toh vl T

Families, New Edition. Woodeuts. Feap.8vo, -bais, 5% ‘3~ s h{

L

RUSSELL'S (Rurmerrorn) History of the Heroés” of Mt&ic )
Portraits, 8vo. 1ds. s e
RUXTON'S (Groror F.) Travels in Mexico; with Aduntnres R
among the Wild Tribes and Animals of the l’ra.mea and W‘Moun-
tains., Post 8vo. 3s.6d. .
SALE'S (Sir Roserr) Brigade in Affghanistan, With an Account of -
the Defenco of Jellalabad, By REV. G. R. Gueia. Post 8vo., 2 o
SALLESBURY'S (Epwarp) “Children of the Lake.” A Poem. '’
Feap. 8vo, 4s. 6d. . ' .
SANDWITH'S (Huxpury) Siege of Kars, Tost 8vo. 35 6d. ~ "%,
SCOTT'S (G. Giuperr) Secular and Domestic Architecture, Pre-’
sent and Future. 8vo. 9s.
—_— (Mnstcr of Baliol) University Sermons. Tost Svo. 8a.6d.%" "
SCROPE’S (G. P) Geology and Extinct Volcanoes pf Qem.ral. !
France, Illustrations, Medium 8vo. 80s. -
SHAW'S (T. B) Manual of English Literature. Edited, thh
Notes and Illusnauoun by Di. Wit Smiri, Post8ve. 73 64

Specimens of English Literature. Selected from the
Chlu Writers. Edited by Wt Sxtn, LL.D.  Post 8vo. 7s. 6d.
SHIRLEY (Lvewyn P,) on Deer and Deer Parks, or some Account‘

of English Parks, with Notes on the Mansgement of Deer, 1llus-
trations. 4to. 21s.

SIERRA LEONE; Described in Letters to Friends at"Home. By
A Laoy, Post 8vo. 3s.6d.
SIMMONS (Capr. T. F) on the Constitulion and Practice of

Courts-Martial; with a Summary of the Law of Lvidence. Sizth and®
Revised Edition, 8vo, (In the Press.)

SMITH'S (Rxv. A. C.) Attractions of the Nile and its Banks, A
Journal of Travels ta Egypt and Nubia. Woodcuts. 2 Vols. Post 8vo.

SOUTH’S (Jomx F.) Household Surgery; or, Hints on Emergen-
cies, S Th d. Woodcuts. Fep.8vo. 4a. 6d.

it
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SMILES' (Samuey) Lives of British Engineers; from the Earliest
Period to the Present Time, with an account of their Principal Works;
including a History of the Invention and Introdnction ofp the Steam
Engine. With 9 'ortraits and 400 Illustrations. 4 Vols. 8vo. 21s. each.

Lives of George and Robert Stephenson. With Portraits
and Illnstrations. Medium Svo, 21s. Or Popular Edition, with Wood-
cuts. Post 8vo. 6s.

—————— Lives of Boulton and Watt. With Porraits and Iilus-
. teations, Medium Svo, 21s.
) —— Lives of Brindley and the Early Enginecrs, With Portrait
- . ard 50 Woodents. P'ost Svo.  6s.
—— —-- Life of Telford. With a History of Roads and Travelling
in England. Woodcuts., Post 8vo. 6s.
; -- Self- Help. With lllustrations of Character and Conduct.
.;_! 3y .y PostS\o 6s, Orin French. bs.
R 37—9» “Industrial Biography : Iron-Workers and Tool Makers,
o A‘hequel to ¥ Belf- llelp " Post 8vo, Gs.
-‘ i ﬂg zuenots in Lngland and Ireland : their Settlements,
. : sk.udlnduﬁ'nes Lhird Thousead, 8vo, 168,
) ,{M—— Wykmu Earnings—Savings—and Strikes. Fcap. 8vo.
TRy %
BOMERVILLE'S (Mary) Physical Geography. Fifth Edition.
Portrait, PostSvo. 9s.
._._L..._....,__ Connexion of the Physical Scxcncen Ninth
* Edition, Woodcuts. Post8vo, 9s.
L e Molecular and Microscopic Science. Illustra-
tions, 2 Vols, Poust8vo. (In th Press.)
SOUTHEY’S (Rosert) Book of the Church. Seventh Edition.
Post 8vo, 7s. 84,
— - Lives of Bunyan and Cromwell. FPost 8vo. 2a
SPECKTER" S (Orro) Puss in Boots. With 12 Woodcuts. Square
“12mo. 1s. 6d. plain, or 2s. 6d. coloured.
STANLEY'S (Drax) Sithi snd Palestine. Map. 8vo. 14s.
——--— -~ Bible in the Holy Land; being Extracts from the
above Wark. Weodeuts, Feap. 8vo, 2s. Ged.
St. Paul’s Fpistles to the Corinthians, With Disser-
tations and Notes. 8vo. 18s.
«———— History of the Eastern Church. Plans. 8vo. 12s
- Jewish Church. 2 Vels. 8vo, 16s. each.
- ———— Historical Memorials of Canterbury. Woodcuts.
Post8vo, 7s. 6d.
e e Memorials of Westminster Abbey. Illus-
tntlonn. 8vo. 18s,
-—- Sermons in the East, 8vo. 9s.

~-=—mr ——— on Evangelical and Apostolical ‘Teaching.
Post 8vo, 7s. 64,

Ammxsm ANp Cmaraxs ov Brsmop Sraxizy., With
Memoir, 8vo, 10s.6d.
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SMITH'S (Dr. Wi.) Dictionary of the Bible; its Antiquities,

g:%?rl{sg‘y., Geography, and Natural History. Illustrations. 8 Vols.

Concise Bible Dictionary, for Familie
8
Illustrations. Medium 8vo. 21:.ry ’ and Students.

——e Smaller Bible Dictionary, fo
Illustrﬁﬁons. Post 8vo. Ts. G:I.y, r Sehoolsand Young Persons.

ictionary of Christian Antiquities: from the Ti

of the Apostles to the Age of Charlemagne. Illustrations. eMrfc:;::xs

8vo. (‘In preparation.) o B

Biblical Atlas, Folio. (Iz prepamtion.)f

Greek and Roman Antiquities. Woodcuts, 8vo., .42¢.

—— Greck and Roman Biography and Mythology. Wood-
cuts. 3 Vols. 8vo. b6l 10s. 6d. .

—— Gsx(')eek and Roman Geography. Woodeuts. 2 Vols,:
VO, 8. R

——— Classical Atlas. Folio. (In preparation.) '

Classical Dictionary, for the Higher Porms, ,With 7
Woodcuts. 8vo. 18s. T

—  Smaller Classical Dictionary. With, 2d-Woodeish,
Crown 8vo. 7s.6d. : Cor T

————— Smaller Dictionary of Greck -and FKomag Antiquitiae
With 200 Woodeuts. Crown 8vo. 7s.6d. BN

Copious and Critical English-Latin Dictionary.

12mo. (Nearly Ready.) e

Complete Latin English Dictionary. With Tables-of -
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Smaller Latin-English Dictionary. 12mo. 7s. 64.
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Dictionary. Third Edition. 12wmo. 3s. 6d. . :

- Part IIIa* A, Latin Poetry Book.

H ters and Den ters; Eclog. Ovidiane; Iatin Prosody,

&e. Second Edition. 12mo. 3s. 6d.
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for Translation into Latin, 12mo. 3s. .

— Student’s Latin Grammar for the Higher Forms.
Post 8vo, Gs. .
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— " TInitia Groeecs, Part I. An Introduction to Greek;
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SMITH’S (Dr. W) Student’s Greek Grammar for the Higher
’ Forms. By Professor CurTius, Post 8vo. 6s.

Smaller Greek Grammar for the Middle and Lower
Forms, 12mo. 8s.6d.

—— Smaller History of England. With Illustrations.

16mo. 38s. 6d.
— <o — - - History of Greece. With Tllustrations. 1Gmo,
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e (In preparation.)
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© #.% Questiopg on the above Woik, 12mo. 2s.
o HISTORY OF FRANCE; from the Earliest Times
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) 'Wasd Post 8vo.  7s. 64.
4 Els"a'om OF GREECE; from the Earliest
% {heé Roman Conquest. With the History of Literature and Art.
%% 8arT, LL.D. Woodcuts, Crown 8vo. 7s. 6d.
. *.* Questions on the ‘above Work, 12mo. 2s.

ot ————— HISTORY OF ROME; from the Earliest Times

¥, ~+ .to'the Establishment of the Empire. With the History of Literature
ot - and A#t. "By Dean LipveLL. Woodcuts, Crown #vo. 7s. 6d.

. :".__. GIBBON ; an Epitome of the Decline and Fall of the
Xy ~ Roman Empire. Incorporating the Researches of Recent Commentators.
o Woodcuts, Post 8vo. 17s.6d.

s - ——-— OLD TESTAMENT HISTORY ; from the Creation

tso the Return of the Jews from Captivity. Maps and Woodeuts. Post
vo. 7.6/,
¥ . . . NEW TESTAMENT HISTORY. With an Intro-
duction connecting-the History of the Old and New Testaments. Maps
and Woodcuts, Post §vo. 7s. 6d.
oo - -2 BLACKSTONE: a Systematic Abridgment of the
o Entire Commentarirs, By R. Marcony Kerr, LL.D. Post8vo, 7s.6d.
e e - MANUAIGOF ANCIENT GEOGRAPHY. By Rev.
W L. BevAN, M.A, Woodeuts. Post 8vo. 7s. £d.
. R S S - MODERN GEOGRAPHY. By Rev.
MR W L. Bevax, W oodcuts Post 8vo, (Juthe Press.)
P ECCLESIASTICAL  HISTORY.
Containing the lllnlory of the Christian Chnrch from the Close of the
New Testament Cauon to the Reformation. Post 8vo. ([n preparation.)
e - MORAL PHILOSOPHY. With
Quotations and References. By WiLLiaM FLEMING, D.D. Post8vo. 72.6d.
- ENGLISH LANGUAGE. By Geo.
P, Marsi. Post 8vo, 71, 6d.
.- ENGLISH LITERATURE. By T.B.
. Suaw, M,A. Post 8vo. 7s. 6d.
; ~——— SPECIMENS OF ENGLIBH LITERATURE.

Seleoted from the Chief Writers. By THoNAS B, Ssaw, M.A, Post
8vo, Ts.6d.
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STANHOPES (Eam) History of England, from the Peaco of
Utrecht to the Peace of Versailles, 1713.83, Library Edition, 7 vols
8vo, 93s. BOt Popukln' Edition. 7 Vols, Post 8vo. Bs. each, :

ritish India, from its Origin till the P ’

1783. Post 8vo, 3, 6d, ! ¢ eace of

--— “Forty-Five;” a Narrative of the Rebellion in
Scotland. Post 8vo, 3s.
Spain under Charles the Second. Post 8vo, 6s. 6.
~~— —= -— Historical and Critical Essays. Post 8vo, 85, 6d.
— === - Life of Belisarius. Post 8vo. 10s. 6d.
Condé. Post 8vo, s, 64,
- - ——— William Pitt. With Extracts from his M§.
Papers. Portraits, 4 Vols, Post8vo, 21s, '
— Miscellanies. Post 8vo. 5s. 6d.
o —— Btory of Joan of Arc. Feap. 8vo. 1.
8T. JOHN'S (Caaries) Wild Sports and Natural: History of
Highlands. Post 8vo. 8s.6d. ).h;. e
(Bavie) Adventures in the Libyss Desert: andy
Oasis of Jupiter Ammon. Woodents. Post 8vo, 24, ',\““
STEPHENSONS’ (Grorem and Ropeat) Lives; = By
SumiLes.  With Portraits and 70 hustrattons, ~ Médium,
Or Popular Edition with Woodcuts, Post Evv;ﬂg_:. et o
STOTHARD'S (Tmos) Life.  With Pefsonst Seumbubapt
By Mrs. Bray. 'With Portrait and 60 Woodcuts, 4{Y 215: '+« < 3 gt o
STREET'S (G. E.) Gothic Architecture in Spain, From Personal -
Observations during several journeys through .t,!nt_-_gmnyy. Illus- |
trations, Medium 8vo, 60s. et T e
SULLIVAN'S (81z Epwarp) Princes, Warriors, and Statesren™
of India; an Historical Narrative of the most Important EWBQ“’ from"’
the Invasion of Mahmoud of Ghizni to that of Nadir Shah. 8%o .121.' -
SUMNER (Gzorar Hrwry), M.A. Principles at Stake, being
Essays on the Charch Questions of the day. By various Writers. 8vol*
(In the Press.)
SWIFT'S (Jowarnaw) Life, Letters, Journals, and Works,. By
Joun Forstrr. 8vo. (In Preparation.) .
SYBEL'S (Vo) llistory of Europe during the French Revolution,
1789—1795. Translated from the Germagy. By Wn:'rxn C. Prrery,
Vols. 1 & 2, 8vo, 24s.

the

SYME'S (Proressor) Principles of Surgery. 5th Edition.-8vo. 125 °.

TAIT'S (Bismor) Dangers and Safeguprds of - Modern, Thqolﬁ'f; >

. -

e
o '\::

contalning Suggestions to the Theological Studentunder Preson &\fﬁ-’ L

culties. Bvo. 9s, Ge o, i ey
TAYLOR'S (HEnry) Notes from Life—on Money, Hum!hf.y a,qd’-
Independence, Wisdom, Choice in Marriage, Children, and Life Poetia. )
Feap. 8vo, 2s. .
THOMSG(‘;&'SVO (A;onnsaor) Sermons, Preached at Lincoln's Inn,
' 8vo. 10s.6d.
- Life in the Light of God's \\@tg.n Al%sct.R 8vo. 6s.ed
T E-LEAVED MANUAL OF FAMIL ;
HRE 80 a8 t0 8ave the trouble of turning the Pages backwards and forwd®ds,

Royal 8vo, g, . .
TREMEI‘?HEERE {H. 8.) ; The Franchise a Privilegeand nota Right,
proved by the Political Experience of the Anclen.h. Feap. 8vo. 2. .
TRISTRAM'S (H. B.) Great Sahara, or Wanderings South of the
Atlas Mountains, Map and Illusteations. Post8vo, 18s. «
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TWISS’ (Homon) Life of Lord Chancellor Eldon, with Selections
Cormpondanu. Portrait. Third Edition. 2 Vols. Post

TYTLEB'S (Pmuox Frases) Memoirs. By Rzv. J. W. Burdox,
YAMBERY'S (Annnuus) Travels in Central Asia, from Teheran

across the Turkoman Desert on the Eastern Shore of the Caspian to

Khiva, Bokhare, and Samarcand n 1863. Map And Illustrations. 8vo, 2ls.

VAN LENNEP (Hznry J.) Missionary Travels in Little Known

te . Puts of As:: glinor ‘With Map and Illustrations. 2 Vols, Post 8vo.
paration,

VAUGHAN’S (Rr.v 151.) Sermons preached in Harrow School.

;zﬁAAGEN'S (Dn.) Treasures of Art in Great Britain, Being an
Account of the Chief Collections of Paintings, Sculpture, Manuscripts,
Minumm, &e. &o,, in this Country. Obtained from Personal Inspec-

uring Visits to England, 4 Vols. 8vo.

MILLINGTON’S (Taz Dukz o) Daspatches during his various
Cunpnlgns 8 Vols. 8vo. 21s.each.
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g—:—«-.-écw — Supplementary Despatches.  Vols. L to XIL

e - le and Political Correrpondence. Vols. I to

4 L 8ye %0 each,

S pasg Selections from Despatches and General Orders.
i ey .

— Speeches in Parliament. 2 Vols. 8vo. 42,

[T SRR
"FWHITE?S (Hzxry) Massacre of St. Bargholomew. Preceded by a
3% Hisbory of thé Religious Wars In the Réign of Charles IX. Based on
: s Personal Examination of Documents ln the Archives of France.

" " With Rjustrations. 8vo. 16s,
? WHYMPER'#(Freprrick) Travels and Adventures in Alaska and
&> 'on the Kiver Yukon, the Russian Territory, now ceded to the United
v llu!u,md Visits to other p;m of the North Pacific. With Illustra-

ra.mm
WILKINSOK’B éx) J. G.) Popular Account of the Private Life,
' Manuers, Cuatoms of the Anclent Egyptians, With 500 Woodcuts.
2Vols. Post8vo. 1%s.

WON'S (Bremor Daxrsi) Life, Letters, and J ournals. By
Rev. Jos1a8 BATEMAN. Second Edition. Illustrations. Post 8vo. 9a.
" feema (Gizwi- 812 Ropsrr) Secret History of the French

%@( Ru;gl.l. snd Retreat of the French Army, 1813, Second

M’"‘""‘"""" ivate Diary of Travels, Personsl Services, and
i - Pnbﬂe Events, during Missions and Employments in Bpulu, sieﬂy,
ey, Russis, Poland, Germsny, &o. 1813-14. 2 Vols. 8vo. 26s.

-—-;‘—-——-‘- Antobioi?&hicﬂ Memoirg, Containing an Account of
“i57" bis Barly Life down to the Peace of Tilsit. Portrait, 3 Vols. 8vo.

962,
WﬁOD x W, P) On’ the Continuity of Seri
uM

l?tm'e, as Declared
of Our Lord lndot the Efangelists and Aposties.
ost Svo. 64,

mnucnx) Joufoal of & 'l'ou h lﬁm &ﬂd
, Powt 8vo,
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